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HOUSE
COMMITTEE REPORT

Date referred: 1/22/86

FURTHER REFERRALS: FINANCE

DATE:

The JUDICIARY Committee has considered HB 496

"An Act relating to spousal support and attorney fees during divorce
proceedings, and to judicial review of marriage dissolution
agreements; and providing for an effective date."

and recommends:

do
do
do

no

pass
not pass
pass with attached amendment(s)

recommendation

replaca with C|Saft WfCCTQDJ [ ] same title

[ ] new title

and recommends

[ 1 further referral to the Committee

and attaches:

L letter of intent
[ 1 first fiscal note
[ ] new fiscal note

[ ] zero fiscal note

SIGNING DO PASS:

M 1
Chairman
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LETTER OF INTENT for CSHB 496 (Jud)

House Judiciary Committee

The Court System submitted a fiscal note on HB 496 of
$4CKi, 100 for FY 87. After inquiry, it was determined that
the fiscal note assumed that there would be no increase 1in
time between the filing and hearing of each dissolution
petition and that the changes 1in Section 12 will require as
much as two hours for each petition.

It is the intent of the Judiciary Committee to avoid
imposing additional costs on the Court System by
acknowledging that petitioners may experience some delays 1in
the processing of non-emergency dissolution petitions.
Furthermore, it is the intent of the committee that any
additional screening of dissolution petitions which may
become necessary be performed by existing personnel and
within existing appropriations. Based upon this analysis,
the Judiciary Committee believes that a zero fiscal note 1is

House Judiciary Committee
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I"T T-TE HOUSE BY THE JUDICIARY COMMITTEE
0S FCR HOUSE HIV. UO. 496 (Judiciary)
IN THE LEGI1ST,AT)IRE OF TOE STATE OF ALASKA.
FOURTEENTH LEGISLATURE - SECOND SESSION
A RILL
For NI Act entitled: "An Act relating to divorce, dissolution, and .annul-—
ment? and amending Rule 34(a), Alaska Rules of Civil
Procedure.”
3K IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 25.24.140 1is repealed and reenacted to read:
Sec. 25.24.140%* ORDERS DURING ACTION. (a) During the pendency
ol the action, upon application a spouse may, inappropriate circum—
stances, be awarded expenses, including
(1) attomev fees and costs that reasonably approximate the
actual fees and costs required to prosecute or defend the action?
(?.) reasonable spousal support, including medical expenses?
and
(3) reasonable support for minor children 1in the care of
the spouse, if there s a legal obligation of the noncustodial spouse
to provide support.
(b) During the pendency of the action, upon application a spouse
is entitled to necessary protective orders, which may include orders
(" providing for the freedom of each spouse from the
control of the other spouse?
(2) restraining each 3pouse from subjecting the other
spouse or another person living in the household to domestic violence,
no defined in AG 25.35.0607

(3) directing one spouse to vacate the marital residence or

the home of the other spouse?
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4) restraining a spouse from communicating directly cr
Indirectly with the other spouse;

(5) restraining a spouse from entering a propelled vehicle
in the possession of or occupied by the other spouse; and

(6) prohibiting a spouse from disposing of the property of
either spouse or marital property without the permission of the other
spouse or a court order.

(c) After a hearing, the court may also order that the part
engage 1in personal or family counseling or mediation if both parties
agree. The court shall provide in the order for the payment of the
costs of counseling or mediation.

* Sec. 2. AS 25.24.160 is amended to read:

Sac. 25.24.160. JUDGMENT . Tn a judgment 1in an action for di—
vorce. or action declaring a marriage void or at any time after judg-—
ment, the court way provide

(1) for the payment by either or both parties of an amount
of money cr goods, in gross or 1installments that may 1include cost-
of-living adjustments, as may be just and proper for the parties to
contribute toward the nurture and education of their children, and the
court may order the parties to arrange with their employers for an
automatic payroll deductiou each month or each pay period, 1if the
period is other than monthly, of the amount of the installment; if the
employer agrees, the installment shall be forwarded by the employer to
the cleric of the superior court which entered the judgment or to the
court trustee, and the amount of the installment is exempt from exe—
cution;

(2 for the recovery by one party from the other of an
amount of money for maintenance, in gross or in installments, as may

be just and necessary without regard to which of the parties is 1in

CSHB 496 (Jud) -2-



faults

(3) for the deliver™ to either party of that party"s per—
sonal property in the possession or control, of the other partv at the
time cf giving the judgment j

(4) for the division between the parties of their property,
whether 1oint or separate, acquired only during coverture, 1in the
manner as may bo. ixist, and without regard to which cf the parties it
in fault? however, the court, 1in making the division, may 1invade the
property of either spouse acquired before nsarri ige when the balancing
of the. equities between the parties requires it; and to accomplish
this end the judgment may require that one or both of the parties
assign, deliver, or convey any of their real cr personal property to
the other party []

(5) TO CHANGE THE NAME OF ONE OF THE PARTIES].
Sec, 3. AS 25.7K is amended by adding a n?.w section to read:

Sec. 35.34.165. CHANGE OF MAKE 1IN DIVORCE. (a) In a judgment
in an action for divorce or action declaring a marriage void, the
court, may change the name of either of the parties.

(b) If a party seeks a change of name to a name other thail
prior name, the court shall set a date for hearing not less than 40
days after filing of the action. Notice of the application for a
change of name to a name other than a prior name and the date of the
hearing shall be published once each week for four consecutive calen—
dar weeks before the hearing in a newspaper of general, circulation 1in
the judicial district. At the hearing, the court shall by judgment
authorise the party to assume the new name in not less than 30 days
after issuance of the judgment, 1if the court 1is satisfied that no

reasonable objection exists to assumption of the. new name. Within 10
days after issuance of the Judgment the party shall publish notice of

-3- CSHB 496 (Jud)



the approval of the name change in a newspaper of general circulation
in the judicial district.
flee. 4. AS 25.2A_.200(a) is amended to read:

(a) A husband and wife together may petition the superior court
for the dissolution of their marriage under AS 25.24.200 - 25.24.260
if the following conditions exist at the time of filing the petition:

(D incompatibility of temperament lias caused the irremedi —
able breakdown of the marriage;

(2) if there are. minor children of the marriage or the wile
is pregnant, the spouses have agreed on which spouse or third partv
shall be awarded custody of each minor child of the. marriage and the
extent of visitation, 1including visitation by grandparents and other
person.?, and support to be provided on the children®s behalf, whether
the. payments arc to be made through the child support enforcement
agency”™ and the tax consequences of that agreement;

(3) the spouses have agreed as to the distribution of all
jointly owned real and personal property, including retirement bene—
fits and other career assets, and the payment of spousal support, if
any, and the tax consequences resulting from these distributions and
payments; and

(A) the spouses have agreed as to the payment of all unpaid
obligations incurred by either or both of them, and as to payment of
obligations 1incurred jointly in the future.

Sec. 5. AS 25.2A.200(b) 1is amended to read:

(b) A husband or wife may separately petition for dissolution of
their marriage under AS 25.2A.200 - 25.24.260 1if the following con—
ditions exist at the time of filing the petition:

(D incompatibility of temperament, as evidenced by

ed absence or otherwise, has caused the irremediable breakdown of the



marriage;

(2) the petitioning spou.se has been. unable to ascertain the
other spouse®s position in regard to the dissolution of their nnrriage
and in regard to the division of prooerty, including retirement bene—
fits .and other career assetsr payment of debts, and custody, «upport
and visitation because the whereabouts of the other spouse is unknown
to the petitioning spouse after reasonable efforts have been made to
locate the absent spouse; and

3) the other spouse cannot he personally served with
process inside or outside the state.
ofee. 6. AS <5.24 .200 (¢) 1o amended to read:

(c) Preent as provided in AS 25.24.220(1), nothing WTHirGIl in
AS 25.24.200 - 25.34.190 [THIS SECTION] prohibits a spouse who has
been personally served with d COPY of d petition made under (a) of
this section from EXGCUting nr ..Ayearance, waiver 0f time to answer,
and waiver of notice of bearing. The appearance and waivers shall
include an acknowledgment signed before an officer authorised to
administer an oath or affirmation that the spouse being served has
read the petition; assents to the terms relating to custody of the
children, child support, visitation, spousal support and resultant tax
consequences, division of property, including retirement benefits and
ether career assets, ar.d allocation of debts; agrees that the condi—
tions otherwise required by (a) of this section exist; agrees that the
petition constitutes the entire agreement between the narr.ies; under —
stands fully t * tature and conseqtiences of the action; and is not
signing the appearance ar.d waivers under duress or coercion.
Sec. 7. AS 25.24.210(d) 1is amended to read:

(d) The petition shall request that the marriage be dissolved
and, that the [PRIORI name of a spouse be <changed |[RESTORED!, if

-5- CSHB 496 (Jud)



desired by that spouse.
* Sec. 3. AS 25.24.210(g) is amended to road:

) If the petition is brought by both spouses ur.dt:r AS 25.24.-
200(a), the petition shall, state in detail the terms of agreement as
between the spouses with "egarc! to the custody of children, child
support, visitation, spousalsupport andtar. consequences, if a.nv,
division of property, including retirement benefits and other career
assets, and allocation of debts, and, 1in addition, shall state

(1) the respective occupations of the spouses;

-2 the 1income, assets, and liabilities of therespective
spouses at the time of filing the petition?

(3) the date arc! place of the marriage;

4 the name, date of birth, and current custodial status

of each minor child bcrn. of the marriage or adopted by the petition—

ers ;
(5) whether the wife is pregnant;
(6) other facts and circumstanceswhich the petitioners
believe should be considered; iAHD]

«a that the petition ccmstitutes the entire agreement
between the parties; and
(8) any other relief sought by the spouses.
* Sec. 9. AS 25.24.220(b) is repealed and reenacted to read;

(b) Both spouses shall attend the hearing personally and 1
through counsel. However, 1if the petition isbrought by both spouses
under AS 25.24.200(a) and 1if the petition isnot subject to (i) of
this section, a spouse may comply with AS 25.24.200(c); 1in that case
only the spouse filing the petition 1is required to attend. Either
spouse may have counsel at the hearing.

* Sec. 10. AS 25.24.220(d) 1is amended to read:

Z3HB 496 (Jud) -6-



(d) T.1 the petition is brought by both spouses under AS 25.24._-
<CO(u). the court shall examine the petitioners cr petitioner present
and consider whether

€Y the spouses fully understand the nature and conse—
qguences of their action;

(¢)) the written agreement? between the spouses concerning
child custody, child support, and visitation are fair, just, and
equitable as between the spouses and 1in the best interests of tha

aildrsn of the marriage;

3) the written agreements between the spouses relating to
the division of property, 1including retirement benefits and other
career assets, spousal support, and the allocation of obligations are
fair, just, and equitable; (AUDI

(4) the written agreements constitute the entire agreement
between the parties; and

(5) the conditions in AS 25.24.200(a) have been met.

Sec. 11. AS 25.24.220(g) is amended to read:

@) The ~court may amend the written agreements between the
spouses relating to child custody tld support, visitation, spousal
support, division of the propeicy, including retirement benefits and
other career assets, and allocation of obligations, but only if both
petitioners concur ~n the amendment in writing or r;n the record.

Sec. 12. AS 25.24.220 1is amended by adding new subsections to read:

(h) In its examination of the petitioner or petitioners under
(d) of this section, the court shall use a heightened level of scruti—
ny of agreements if

(D one party 1is represented by counsel and the other is
not;

(2) an unusually high or low amount of child support will

-7- CSHB 496(Jud)



be awarded;

3) domestic violence complaint has been riled during the
marriagej
(4) there are unusual child cuetody provisions; or
(5) there is a patently inequitable division of the marital
estate.
(1) IT the court finds that a higher level of scrutiny 1is

quired by (h) of this section, the court shall examine the written
agreements between, the spouses to determine that thev arc fair iusc,
and equitabler that they constitute the entire agreement betwr*" the
parties, and that the agreements concerning child custody, child
support, and visitation era 1in the best interest of the children cf
the marriage, if any. The court shell require the presence of both
spouses at a hearing for this purpose unless the court finds on the
r<ccrd that i1t would constitute a significant hardship on one of the
spouses to appear, and that a fair, just, and equitable agreement has
been reached.
* flee. 13. AS 25.34.230(a) 1is amended to read:
(a) If the petition, is brought by one or both 3pouses un

AS 25.<4.200(a), the court may grant the spouses a final decree of
dissolution and shall order [PROVIDE THE] other relief as provided in
this section if the court, wupon consideration of the information
contained in the petition and the testimony of Che spouse or spouses
at the hearing, finds that

(D) the spouses understand fully the nature and conse—
quences of their action;

(2) the written agreements between the spouses concerning

child custody, child support, and visitation are in the best interest

of the children of the marriage, constitute the entire agreement of

CSPB 496 (Jud) -3-



the r>nrties on child cur,tody, child support, ad visitation, and arn
r.ct grossly unfair, unjust, cr ir-ecuitable as betweer the rpcnsos;

(3 Che written agreements between the spouses concerning
[CHILD CUSTODY, CHILD SUPPORT, VISITATION,] spousal -support and tax
consequences, If any, division of property, including retirement
borerits and other career assots, and allocation of obligations are
not grossly unfair, unjust, or inequitable and constitute the entire
agreement between the parties fAND ARE IN THE BEST INTERESTS OF THE
CHILDREN OF THE MARRIAGE, IF AMY3; and

(4) [(3)1 the conditions in AS 25.24.7.00(a) have beer net.
Sec. 14. AS 35.24.230(e) 1is amendec to read:

(e) IT the petition is brought bv both spouses under AS 25.2
200 (n), the court shall change [FIESTORE] <either spouse ™ r?RI0?.1
name, if the spouse seeking, a change of to n name other rhar a
prior name complies with AS 25.24_.145(b), TSO REQUESTED, AMD] shall
fully and specifically sec out in the decree the written agreements of
the spouses”™ [RELATING TO CHILD CUSTODY, CHILD SUPPORT, VISITATION,
SPOUSAL SUPPORT, DIVISION OF PROPERTY, AND THE ALLOCATION OF THE
OBLIGATIONS OF THE SPOUSES;] and [THE COURT] shall order the perfor—
mance of those written agreements. The court shall also state, in the
decree, whether <child support payments are tc be made through the
child support enforcement agency. IT the petition 1is brought by cne
spouse under AS 25.24.200(b), the decree shall state th-t it does not
bar future action on the issues not resolved in the decree.
Sec. 15. AS 25.24.250 is amended by adding a new subsection to read:
(©) Forms or instructions prep”r®*d under (@) of this secti

must specify that the dissolution petition constitutes the entire
agreement between the parties and provide examples of kinds of proper—
ty and obligations that are subject to distribution.

-9- CSHB 496 (Jud)



* Sec. 16. AS 25.24 is amended by adding a new section to article ? to
read:

See. 25.24.290. DEFINITION. Tn AS 25.24.200 - 25.24.290 "career
assets” means tangible and intangible assets and obligations resulting
from a sucusa ™ education, profession, or employment that were ac—
quired at least in part as a result of direct or indirect contribu—
tions made by the other spouse. A division of career assets shall
take into consideration the extent to which each spouse, contributed to
the .acquisition *>f the career assets.

* Sec. 17. AS 25.24.165 «g added by sec. 3 of this Act, AS 25.24.210(d)
I  amended by sec. 7 ov this Act, rand AS 25.24.230(e) as amended by sec. 14
of this Act have the effect of amending Rule 84(a), Alaska Rules cf Civil
Procedure, to allow a change of name to a name other than a prior name to
be commenced 1in a complaint for divorce or annulment cr a petition for

dissolution of marriage.

CSHB 496 (Jud) -10-
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Original sponsor: Rules/Governor
IN THE HOUSE BY THE JUDICIAKY COMMITTEE
CS FOR HOUSE BILL NO. 496 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to divorce, dissolution, and annul—

ment; and amending Rule 84(a), Alaska Rules of Civil
Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 25.24.140 1is repealed and reenacted to read:

Sec. 25.24.140. ORDERS DURING ACTION. (a) During the pendency
of the action, upon application a spouse may, 1inappropriate circum—
stances, he awarded expenses, 1including

(1) attorney fees and costs that reasonably approximate the
actual fees and costs required to prosecute or defend the action;

(2) reasonable spousal support, including medical expenses;
and

3) reasonable support for minor children in the care of
the spouse, if there is a legal obligation of the noncustodial spouse
to provide support.

(b) During the pendency of the action, upon application a spouse
is entitled to necessary protective orders, which may include orders

(1) providing for the freedom of each spouse from the
control of the other spouse;

(2) restraining each spouse from subjecting the other
spouse or another person living in the household to domestic violence,
as defined in AS 25.35.060;

(3) directing one spouse to vacate the marital residence or

the home of the other spouse;

- 1- CSHB 496 (Jud)
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fault;

3) for the delivery to either party of that party"s per—
sonal property in the possession or control of the other irty at the
time of giving the judgment;

(4) for the division between the parties of their property,
whether jJoint or separate, acquired on? during coverture, in the
manner as may be just, and without regard to which of the parties is
in fault; however, the court, 1in making the division, may invade the
property of either spouse acquired before marriage when the balancing
of the equities between the parties requires 1it; and to accomplish
this end the judgment may require that one or both of the parties
assign, deliver, or convey any of their realor personal property to
the other party [;

(%) TO CHANGE THE NAME OF ONE OF THE PARTIES].

Sec. 3. AS 25.24 is amended by adding a new section to read:

Sec. 25.24.165. CHANGE OF NAME IN DIVORCE. (a) In a judgment
inan action Tfor divorce or action declaring a marriage void, the
court may change the name of either of the parties.

(b) If a party seeks a change of nameto a name otk.r than a
prior name, the court shall set a date for hearing not less than 40
days after filing of the action. Notice of the application for a
change of name to a name other tlan a prior name and the date of the
hearing shall be published once each week for four consecutive calen—
dar weeks before the hearing in a newspaper of general circulation 1in
the judicial district. At the hearing, the court shall by judgment
authorize the party to assume the new name in not less than 30 days
after 1issuance of the judgment, if the court 1is satisfied that no
reasonable objection exists to assumption of the new name. Within 10
days after 1issuance of the judgment the party shall publish notice of

-3- CSHB 496 (Jud)
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the approval of the name change in a newspaper of general circulation
in the judicial district.
* Sec. 4. AS 25.24.200(a) is amended to read:

(a) A husband and wife together may petition the superior court
for the dissolution of their marriage under AS 25.24.200 - 25.24.260
if the following conditions exist at the time of filing the petition:

D incompatibility of temperament has caused the irremedi—

able breakdown of the marriage;

(2 if there are minor children of the marriage or the wife

B © oo 4w oo o0 B w PO e

is pregnant, the spouses have agreed on which spouse or third party

1 shall be awarded custody of each minor child of the marriage and the
iV, extent of visitation, 1including visitation by grandparents and other
13 persons, and support to be provided on the children®s behalf, whether
14 the payments are to be made through the t*hild support enforcement
I agency”™ and the tax consequences of that agreement;

16 3) the spouses have agreed as to the distribution of all
17 jointly owned real and personal property, including retirement bene—
18 fits andother career assets, and the payment of spousal support, if
13 any, andthe tax consequences resulting from these distributions and
2 payments; and

21 (4) the spouses have agreed as to the payment of all unpaid
2 obligations 1incurred by either or both of them, and as to payment of
23 obligations incurred jointly in the future.

2% * Sec. 5. AS 25.24.200(b) is amended to read:

25 (b) A husband cr wife may sepavatel ; -tion for dissolution of
2 their marriage under AS 25.24.200 - 25.24.260 if the following con—
2 ditions exist at the time of filing the petition:

28 ¢D) incompatibility of temperament, as evidenc
29

ed absence or otherwise, has caused the irxemediable breakdown of the

CSHB 496 (Jud) -4-
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marriage;

(2) the petitioning spouse has been unable to ascertain the
other spouse®s position in regard to the dissolution of their marriage
and in regard to the division of property, 1including retirement bene-
fits and other career assets, payment of debts, and custody, support”
and visitation because the whereabouts of the other spouse is unknown
to the petitioning spouse after reasonable efforts have been made to
locate the absent spouse; and

3) the other spouse cannot be personally served with
process inside or outside the state.

Sec. 6. AS 25.24.200(c) 1is amended to read:

(c) Except as provided in AS 25.24.120(i), nothing [NOTHING] 1in
AS 25.24.200 - 25.24.290 [THIS SECTION] ©prohibits a spouse who has
been personally served with a copy of a petition made under (a) of
this section from executing an appeaiance, waiver of time to answer,
and waiver of notice of hearing. The appearance md waivers shall
include an acknowledgment signed before an officer authorized to
administer an oath or affirmation that the spouse being served has
read the petition; assents to the terms relating to custody of the
children, child support, visitation, spousal support and resultant tax
consequences, division of property, including retirement benefits ar.d
other career assets, and allocation of debts; agrees that the condi -
tions otherwise required by (@) of this section exist; agrees that the
petition constitutes the entire agreement between the parties; under-
stands fully the nature and consequences of the action: and 1is not
signing the appearance and waivers under duress or coercion.
Sec. 7. AS 25.24.210(d) 1is amended to read:

(d) The petition shall request that the marriage be dissolved
and that the [PRIOR] name of a spouse be <changed [RESTORED] , if

-5- CSHB 496 (Jud)



desired by that spouse.
* Sec. 8. AS 25.24.210(e) 1is amended to read:

(e) If the petition 1is brought by both spouses under AS 25.2:
200(a), the petition shall state in detail the terms of agreement as
between the spouses with regard to the custody of children, child
support, visitation, spousal support and tax consequences, if any,
division of property, 1including retirement benefits and other career
assets, and allocation of debts, and, in addition, shall state

(1) the respective occupations of the spouses;

(2) the income, assets, and liabilities of the respective
spouses at the time of filing the petition;

(3) the date and place of the marriage;

4) the name, date of biiuh, and current custodial status
of each minor child born of the marriage or adopted by the petition—
ers ;

(5) whether the wife 1is pregnant;

(6) other facts and circumstances which the petitioners
believe should be considered; [AND]

@) that the petition constitutes the entire agreement
between the parties; and

(8 any other relief sought by the spouses.

* Sec. 9. AS 25.24.220(b) is repealed and reenacted to read:

(b) Both spouse”” shall attend the hearing personally and
through counsel. However, 1if the petitionis brought by both spouses
under AS 25.24.200(a)and if the petition is not subject to (i) of
this section, a spouse may comply with AS 25.24.200(c); 1in that case
only the spouse fTiling the petition 1is required to attend. Either
spouse may have counsel at the hearing.

* Sec. 10. AS 25.24.220(d) is amended to read:

CSHB 496(Jud) -6-
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(d) IT the petition is brought by both spouses under AS 25.2¢
200(a), the ccurt shall examine the petitioners or petitioner present
and consider .nether

(¢H) the spouses fully wunderstand the nature and conse—
guences of their action;

2 the written agreements between the spouses concerning
child custody, child support, and visitation are fair, just, and
equitable as between the spouses and 1in the best interests of the
children of the marriage;

(3) the written agreements between the spouses relating to
the division of property, including retiremer"” benefits and other
career assets, spousal support, and the allocation of obligations are
fair, just, and equitable; [ANJ]

4 the written agreements constitute the entire agreement
between the parties; and

(5) the conditions in AS 25.24.200(a) have been met.

Sec. 11. AS 25.24.220(g) 1is amended to read:

(9) The ~court may amend the written agreements between the
spouses relating to child custody, child support, visitation, spousal
support, division of the property, 1including retirement benefits and
other career assets, and allocation of obligations, but only if both
petitioners concur in the amendment 1in writing or on the record.

Sec. 12. AS 25.24.220 1is amended by adding new subsections to read:

(h) In its examination of the petitioner or petitioners under
(d) of this section, the court shall use a heightened level of scruti—
ny of agreements if

(¢D) one party 1is represented by counsel and the other is
not;

(2) an unusually high or low amount of child support will"®

-7- CSHB 496 (Jud)



be awarded;

(3) a domestic violence complaint has been filed during the

marriage;
(4) there are unusual child custody provisions; or
(5) there 1is a patently 1inequitable division of the marital
estate.
(i) ITf the court finds that a higher level of scrutiny 1is

qguired by (h) of this section, the court shall examine the written
agreements between the spouses to determine that they are fair, just,
and equitable, that they constitute the entire agreement between the
parties, and that the agreements concerning child cjstody, child
support, and visitation are in the best 1interest of the children of
the marriage, 1if any. The court shall require the presence of both
spouses at a hearing for this purpose unless the court finds on the
record that it would constitute a significant hardship on one of the
spouses to appear, and that a fair, just, and equitable agreement has
been reached.
* Sec. 13. AS 25.24.230(i) 1is amended to read:
(a) IT che petition 1is brought by one or both spouses unt

AS 25.24.200(a), the court may grant the spouses a final decree of
dissolution and shall order (PROVIDE THE] other relief as provided 1in
this section if the court, wupon consideration of the information
contained in the petition and the testimony of the spouse or spouses
at the hearing, finds that

D the spouses wunderstand fully the nature and conse—
guences of their action;

(2) the written agreements between the spouses concerning
child custody, child support, and visitation are 1in the best interest
of the children of the marriage, constitute the entire agreement of

CSHB 496 (Jud) -8-
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the parties on child custody, child support, and visitation, and are
not grossly unfair, unjust, or inequitable as between the spouses;

3) the written agreements between the spouses concerning
[CHILD CUSTODY, CHILD SUPPORT, VISITATION,] spousal support and tax
consequences, if any, division of property, including retirement
benefits and other career assets, and allocation of obligations are
not grossly unfair, unjust, or 1inequitable and constitute the entire
agreement between the parties [AND ARE IN THE BEST INTERESTS OF THE
CHILDREN OF THE MARRIAGE, |IF ANY]; and

(A) [(3] the conditions in AS 25.2A .200(a) have been met.
Sec. 1A. AS 25.2A.230(e) 1is amended to read:

(e) IT the petition 1is brought by both spouses under AS 25.2
200(a), the <court shall <change [RESTORE] either spouse®s [PRIOS.]
name, 1if the spouse seeking a change of name to a name other than a
prior name complies with AS 25.2A.165(b) , [SO REQUESTED, AND] shall
fully and specifically set out in the decree the written agreements of
the spouses”™ [RELATING TO CHILD CUSTODY, CHILD SUPPORT, VISITATION,
SPOUSAL SUPPORT, DIVISION OF PROPERTY, AND THE ALLOCATION OF THE
OBLIGATIONS OF THE SPOUSES;] and [THE COURT] shall order the perfor—
mance of those written agreements. The court shall also state, in the
decree, whether <child support payments are to be made through the
child support enforcement agency. If the petition 1is brought by one
spouse under AS 25.2A_.200(b) , the decree shall state that it does not
bar future action on the 1issues not resolved in the decree.

Sec. 15. AS 25.2A.250 1is amended by adding a new subsection to read:

(c) Forms or 1instructions prepared under (a) of this sect
must specify that the dissolution petition constitutes the entire
agreement between the parties and provide examples of kinds of proper—
ty and obligations that are subject to distribution.

-9- CSHB A96(Jud)



ec. 16. AS 25.24 is amended by adding a new section to article 2

Sec. 25.24.290. DEFINITION. In AS 25.24.200 - 25.24.290 "car
ssets” means tangible and intangible assets and obligations result
rom a spouse®"s education, profession, or employment that were
uired at least 1in part as a result of direct or 1indirect contri
ions made by the other spouse.
ec. 17. AS 25.24.165 as added by sec. 3 of this Act, AS 25.24.210
nded by sec. 7 of this Act, and AS 25.24.230(e) as amended by sec.
s Act have the effect of amending Rule 84(a), Alaska Rules of Ci
ure, to allow a change of name to a name other than a prior name
menced in a complaint for divorce or annulment or a petition

ution of marriage.

96(Jud) -10-
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Utermohle
2/28/86
Original sponsor: Rules/governor
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 496 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to divorce and dissolution.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF /-.LASKA:

* Section 1. AS 25.24.140 1is repealed and reenacted to read:

Sec. 25.24.140. ORDERS DURING ACTION. (a) During the pendency

of the action, uponapplication a spouse may, 1in appropriate circum—

stances, be awarded expenses, including

(1) attorney fees and costs that reasonably approximate the

actual fees and costs required to prosecute or defend the action;

(2) reasonable spousal support, 1including medical expenses;

and

3) reasonable support for minor children 1in the care of

the spouse, if there is a legal obligation of the noncustodial spouse

to provide support.

(b) During the pendency of the action, upon application a spouse

is entitled to necessary protective orders, which may include orders

(¢)) providing for the freedom of each spouse from
control of the other spouse;

(2) restraining each spouse from subjecting the

spouse or another person living in the household to domestic violence,

as defined in AS 25.35-060;

(3) directing one spouse to vacate the marital residence or

the home of the other spouse;
4 restraining a spouse from communicating directly
indirectly with the other spouse;

-1- CSHB 496 (Jud)
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(5) restraining a spouse from entering a propelled vehicle
in the possession of or occupied by the other spouse; and

(6) prohibiting a spouse from disposing of the property o:
each spouse or marital property without the permission of the othe:
spouse or a court order.

(©) After a hearing, the court may also order that the pa
engage 1in personal or family counseling or mediation if both parties
agree. The court shall provide in the order for the payment of the
costs of counseling or mediation.

Sec. 2. AS 25.24.200(a) 1is amended to read:

(a) A husband and wife together may petition the superior
for the dissolution of their marriage under AS 25.24.200 - 25.24.260
if the following conditions exist at the time of filing the petition:

(¢)) incompatibility of temperament has caused the irremedi —
able breakdown of the marriage;

(2) if there are minor children of the marriage or the wife
is pregnant, the spouses have agreed on which spouse or third party
shall Dbe awarded custody of each minor child of the marriage and the
extent of visitation, including visitation by grandparents and other
persons, and support to be provided on the children®s behalf, whether
the payments are to be made through the child support enforcement
agency_j_ and the tax consequences of that agreement;

3) the spouses have agreed as to the distribution of all
jointly owned real and personal property, including retirement bene-—
fits and other career assets, and the payment of spousal support, 1if
any, and the ta"- consequences result*ng from these distributions and
payments; and

(4) the spouses have agreed as to the payment of all unpaid

obligations incurred by either or both of them, [AND] as to payment of

CSHB 496 (Jud) -2-
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obligations 1incurred jointly in the future, and as to the tax conse—
quences of these payments.
Sec. 3. AS 25.24.200(b) 1is amended to read:

(b) A husband or wife may separately petition for dissolution of
their marriage under AS .24.200 - 25.24.260 if the following con-—
ditions exist at the time of filing the petition:

¢D) incompatibility of temperament, as evidenced by extend—
ed absence or otherwise, has caused the irremediable breakdown of the
marriage;

(2) the petitioning spouse has been unable to ascertain the
other spouse®s position in regard to the dissolution of their marriage
and in regard to the division of property, including retirement bene—
fits and other career assets, tax consequences, payment of debts, and
custody, support® and visitation because the whereabouts of the ether
spouse is unknown to the petitioning spouse after reasonable efforts
have been made to locate the absent spouse; and

3) the other spouse cannot Dbe personally served with
process 1inside or outside the state.

Sec. 4. AS 25.24.200(c) is amended to read:

(c) Except as provided in AS 25.24.220(i) , nothing [NOTHING] in
AS 25.24.200 - 25.24.290 [THIS SECTION] prohibits a spouse who has
been personally served with a copy of a petition made under (a) of
this section from executing an appearance, waiver of time to answer,
and waiver of notice of hearing. The appearance and waivers shall
include an acknowledgment signed before an officer authorized to
administer an oath or affirmation that the spouse being served has
read the petition; assents to the terms relating to cu.c,”»dy of the
children, child support, visitation, spousal support [AND RESULTANT
TAX CONSEQUENCES], division of property, 1including retirement benefits

-3- CSHB 496 (Jud)
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and other career assets, [AND] allocation of debts, and tax conse—
quences ; agrees that the conditions otherwise required by (a) of this

section exist; agrees that the petition constitutes the entire agree—
ment between the parties; understands fully the nature and conse—
guences of the action; and 1is not signing the appearance and waivers

under duress or coercion.

Sec. 5. AS 25.24.210(e) i.. amended to read:

(e) If the petition 1is brought by both spouses under AS 25.
200(a), the petition shall state in detail the terms of agreement as
between the spouses with regard to the custody of children, chile
support, visitation, spousal support [AND TAX CONSEQUENCES, [IF ANY],
division of property, including retirement benefits and other career
assets, [AND] allocation of debts, and tax consequences and, 1in addi—
tion, shall state

(1) the respective occupations of the spouses;

(2) the 1income, assets, and liabilities of the respective
spouses at the time of filing the petition;

(3) the date and place of the* marriage;

4 the name, date of birth, and current custodial status
of each minor child born of the marriage or adopted by the petition—
ers ;

(5) whether the wife 1is pregnant;

(6) other facts and circumstances which the petitioners
believe should be considered; [AND]

(7) that the petition constitutes the entire agreement
between the parties; and

(8) any other relief sought by the spouses.

* Sec. 6. AS 25.24.220(b) 1is repealed and reenacted to read:

(b) Both spouses shall attend the hearing personally and not

CSHB 496 (Jud) -4-
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through counsel. However, if the petition 1is brought by both spouses
under AS 25.24.200(a) and if the petition is not subject to (i) of
this section, a spouse may comely with AS 25.24.200(c); 1in that case
only the spouse filing the petition is required to attend. Either
spouse may have counsel at the hearing.

Sec. 7. AS 25.24.220(d) 1is amended to read:

()] IT the petition is brought by both spouses under AS 25.
200(a), the court shall examine the petitioners or petitioner present
and consider whether

(D the spouses Tfully wunderstand the nature and conse—
quences of their action;

) the written agreements between the spouses concerning
child custody, child support, and visitation are fair, just, anc
equitable as between the spouses and in the best interests of the
children of the marriage;

(3) the written agreements between the spouses relating tc
the division of property, including retirement benefits and other
career assets, spousal support, [AND] the allocation of obligations”
and tax consequences are fair, just, and equitable; [AND]

4) the written agreements constitute the entire agreement
between the parties; and

(5) the conditions in AS 25.24.200(a) have been met.

Sec. 8. AS 25.24.220(g) 1is amended to read:

@) The ~court may amend the written agreements between
spouses relating to child custody, child support, visitation, spousal
support, division of the property, including retirement benefits anc
other career assets, [AND] allocation of obligations, and tax

consequences, but only if both petitioners concur in the amendment.

* Sec. 9. AS 25.24.220 is amended by adding new subsections to read:

-5- CSHB 496 (Jud)



(h) In its examination of the petitioner or petitioners unce:
(d) of this section, the court shall use a heightened level of scruti-
ny of agreements if

(1) one party is represented by counsel and the other 1is
not;

(2) an unusually high or low amount of child support will
be awarded;

(3) a domestic violence complaint has been filed during the
marriage;

(4) there are unusual child custody provisions;

(5) one party has not worked for wages for at least three
years or has a limited future earning capability; or

(6) there 1is a patently inequitable division of the marital
estate.

(i) If the court finds that a higher level of scrutiny is re—
quired by (h) of this section, the court shall examine the written
agreements between the spouses to determine that they are fair, just,
and equitable, that they constitute the entire agreement between the
parties, and that the agreements concerning child custody, child
support, ar.d visitation are in the best interrest of the children of
the marriage, if any. The court shall require the presence of both
spouses at a hearing for this purpose unless the court finds on the
record that it would constitute an extreme hardship on one of the
spouses to appear, and that a fair, just, and equitable agreement has
been reached.

* Sec. 10. AS 25.24.230(a) 1is amended to read:

(a) IT the petition 1is brought by one or both spo
AS 25.24.200(a), the court may grant the spouses a final decree of
dissolution and shall order [PROVIDE THE] other relief as provided in

CSHB 496 (Jud) -6-
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this section 1if the court, upon consideration of the informationj

contained in the petition and the testimony of the spouse or spouses |

at thehearing, finds that

(1) the spouses understand fully the nature and conse—
guences of their action;

(2) the written agreements between the spouses concerning
child custody, child support, and visitation are in the best interest
of the children of the marriage, constitute the entire agreement of
the parties on child custody, child support, and visitation, and are
not grossly unfair, unjust, or 1inequitable as between the spouses;

(3) the written agreements between the spouses concerning
[CHILD CUSTODY, CHILD SUPPORT, VISITATION,] spousal support [AND TAN
CONSEQUENCES, IF ANY], division of property, including vretirement
benefits and other career assets, [AND] allocation of obligations, and
tax consequences are not grossly unfair, unjust, or 1inequitable and
constitute the entire agreement between the parties [AND ARE IN THE
BEST INTERESTS OF THE CHILDREN OF THE MARRIAGE, IF ANY]; and

(4) [(3)] the conditions in AS 25.24.200(a) have been met.
Sec. 11. AS 25.24.230(e) 1is amended to read:

(e) IT the petition is brought by both spouses under AS
200(a), the court shall change [RESTORE] either spouse®s [PRIOR]
name, 1if so requested, [AND] shall fully and specifically set out in
the decree the written agreements of the spouses™ [RELATING TO CHILD
CUSTODY, CHILD SUPPORT, VISITATION, SPOUSAL SUPPORT, DIVISION OF
PROPERTY, AND THE ALLOCATION OF THE OBLIGATIONS OF THE SPOUSES;] and
[THE COURT] shall order the performance of those written agreements.
The court shall also state, in the decree, whether <child support
payments are to be made through the child support enforcement agency.
If the petition 1is brought by one spouse under AS 25.24.200(b), the

-7- CSHB 496 (Jud)
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read:

decree shall state that it does not bar futureaction on the issues
not resolved in the decree.
Sec. 12. AS 25.24.250 is amended by adding a new subsection to read:
(c) Forms or instructions prepared under(a) of this section

must

(D explain terms under which a dissolution may be modi—
fied ;

(2) specify that the dissolution petition constitutes the
entire agreement between the parties; and

3) provide examples of kinds of property and obligations
that are subject to distribution.

Sec. 13. AS 25.24 is amended by adding a new section to article 2 to

Sec. <5.24 .290. DEFINITION. In AS 25.24.200 - 25.24.290 "career
assets means tangible and intangible assets and obligations acquired

as part of a person®"s education, profession, or employment.

CSHB 496 (Jud) g



RAKPER/Department o Helth & Social Services

POSITION

POSITION PAPER

HOUSE BILL NO. 496

For an Act entitled: "Act relating to spousal support and attorney fees
during divorce proceedings, and to judicial review
of marriage dissolution agreements; and providing
for an effective date."

HB 496 amends AS 25.24.140 to provide for the payment of attorney fees and
costs required for proceedings to enable the other spouse to prosecute or
defend a divorce action.

It also provides for maintenance payments for the other spouse during the
pendency of the hearing, and it includes retirement benefits as an area of
judicial review and determination that it is a fair and equitable
agreement.

One of the major impacts upon the health, safety and well-being of children
is the ability of a parent to support him or herself and the child. This
bill would increase the likelihood of equitable distribution of family
resources when a divorce or dissolution occurs.

The bill also provides for equitable distribution of retirement benefits

for older individuals. It is important to note that abuse and neglect of
children and of older individuals is directly correlated with inadequate
financial resources. In addition, poverty itself, even if it does not

result in neglect and abuse, creates a number of social problems within
the community. These problems, tragic in themselves, are also costly to
the community to correct. Consequently, there may be financial savings,
as well as social justification to support this bill.

The Department supports this bill.

RECOMMENDED:
Division of Family
jnd Youth Services
DATE:
APPROVED:

Johpf"R. Pugh, Commissioner
Department of Health
and Social Services



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: --eeeemeemememes

REQUEST FISCAL DETAIL

Bill/Resolution No.:  HB 496 Agency Affected: Health & Social Services
Title : An Act relating to spousal BRU : Social Services

support and attorney fees durine Youth Services

divorce proceedings :

Sponsor: _ Components :

Requestor:

Date of Rtquest:  2/3/86

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 8 FY 89
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPVENT

D & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

| CAPITAL

REVENUE

FUNDING :  (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0
FEDERALFUNDS
OTHER

0 0 0 0 0

POSITIONS
FULL-TIME 0 0 0 0 0
PART-TIME

T-T]
TEMPORARY
ANALYSIS :  Attach a separate page if necessary

nia
Pre al'edb: Michael L. Price . . 465-3170 f
Divri)sion"y Family and Youth S&FVi68s . NtPe (7P
Approved by Commissioner: ~ JohnMiTAPugf* Comy?ssioner Date:

Agency: Health and Social Seftfrices

Distribution (bﬁ_Agency preparing fiscal note):
Legislative Finance
Leislative Sponsor
Requestor

Office ofManagementand Budget
Impacted Agency(ies) page—+ of — I—
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Requestor:

Revision Dale:
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Date of Request:
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TOTAL
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(Thousands of Dollars)
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Prepared by (
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Approved by Commissioner:
Agency:
Distribution (bz_Agency preparing Fiscal note):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget
Impacted Agency/(ies)
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page.
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FY 88
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. DhC ' ISii0 \1)
ALASKA WOMEN 3
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Date:

Date:
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STATE OF ALASKA 1
fv FISCAL NOTE

|J yZ // '”.[ Jg RevisionDate: -ii /23/85
REQUEST | ?\ FISCAL DETAIL .
Bill/Resolution No.: 377-002-86 Agency Affected: Div» <=f Fam, & Youth SVd]AaJQ
Title - Spousal support and attorney JiRU: *
fees during divorce proceedings, and
judicial review of dissolution agreements

SPensor: Components :

Requestor:

Date of Request..

I

EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 0 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0

CAPITAL

REVENUE 0 0 0 0 0

FUNDING :  (Thousands of Dollars)

GENERAL FUND

FEDERALFUNDS

OTHER

TOTAL U u~ u mU [

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  Attach a separate page if necessary

Pieparedby: _ Pearl Johnson Phone: *
Division :~ Family & Youth Services nipe 1

Approved by Commissioner _ Date:  12/23/85
AB%chy: yHeaTtlﬁl&SomAl Services [

Distribution (b?é_Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agengy(ies) g page. of 10/25/85
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FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No..  HB496 A%encyAffected:_ Puslic Safety
Title : "An Act Relating to Spousal 3RU: Council on Domestic” VioTence
Support and Attorney's fees..."" and Sexual Assault
sponsor:  Governor Components:
Requestor:__Hnnsp Judiciary
Date of Request:
EXPENDITL. .ES/REVENUES : (Thousands of Dollars)
OPERATING FY 8 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
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TOTALOPERATING

CAPITAL
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TOTAL
POSITIONS

FULL-TIME
PART-TIVE
MPORARY

ANALYSIS :  Attach aseparate page if necessary

JJPreparedby: Barbara Miklos, Exec. Dir. Phone  4C.J-4356

Division ~ Council on Domestic Violence & S.A. Date:. 1/31/86
- AR

Approved by Commissioner: Date: [0iS Q

Agency: “Dept, of Public Safety

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
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DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER - HB 496

January 31, 1986

Support

HB 496 - "An Act relating to spousal support and attorney fees during
divorce proceedings, and to judicial review of marriage dissolution
agreements; and providing for an effective date.”

The Council on Domestic Violence and Sexual Assault supports HB 496.

HB 49C amends AS 25.24, pertaining to dissolution of marriages, by (O
providing for support and maintenance while a divorce 1is pending and
reasonable attorney fees for financially needy spouses; (2) specifying that
both spouses be present at the hearing, unless good cause is provided by
the court, if they both bring the petition before the court; (3) providing
for a heightened level of scrutiny by the judge in instances where one
marital partner might have an unfair advantage in negotiating an agreement;
and (4) adding retirement benefits to the areas to be considered in
dissolution agreements.

Currently, some women make these agreements without full understanding of
the long range consequences of the agreements or under some coercion from
their spouse. Women are not always involved in the money management of the
marriage, and thus are unaware of the benefits which might rightfully be
theirs. In addition, the Council is particularly concerned because
dr.aestic violence exists iIn many relationships. Women may have experienced
long term intimidation by their spouses and may be so anxious to get free
of the relationship that they will agree to a dissolution agreement on the
terms the spouse dictates as the easiest way out for them. In cases of
domestic violence, experience has shown that the intimidation that occurs
takes the form of "brainwashing”™ so that the victim loses confidence in her
ability to make decisions and comes to devalue her judgement and her sense
of worth. Yet a woman may appear to be in agreement should she come before
the judge and is not questioned about her understanding and the long-term
consequences of the agreement. The increased judicial scrutiny called for
in this bill will further protect, victims of domestic violence.



REPRESENTATIVE DON CLOCKSIN
Alaska House of Representatives

1024 WEST SIXTH AVENUE

ANCHORAGE. ALASKA 99E01
MAJORITY LEADER (907) 274-1031

WHILE IN JUNEAU:
POUCH V
JUNEAU. ALASKA 99811
(907) 4G5-3704

LETTER OF INTENT for CSHB 496 (Jud)

House Judiciary Committee

The Court System submitted a fiscal note on HB 496 of $406,100
for FY 87. After inquiry, it was determined that the fiscal
note assumed that there would be no increase in time between
the filing and hearing of each dissolution petition and that
the changes in Section 9 will require as much as two hours for

gach petition,

It is the intent of the Judiciary Committee to avoid imposing
additional costs on the Court System by acknowledging that
petitioners may experience some delays in the processing of
non-emergency- dissolution petitions. The costs are further
reduced because a judge reviewing these petitions may reject
those which requite a heightened level of judicial scrutiny

but do not on their face meet the standards in AS

25.24.220(i) . IV \j k- A RV
IV aoM, J 0 AwuUcU Urcvw
Lc. |L.rforv-mJ 'J tH e | AN Lditfow e CAAN-| PR

Based upon this analysis, the Judiciary Committee believes

that a zero fiscal note is most appropriate for CSHB 496

(Jud). J(2\P
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AMENDMENT #2 "

Offered 1in the HOUSE By Gruenberg

Page

Page

TO: CSHB 496 (Judiciary) Clocksin Draft 2/28/86

1, line 6, following "dissolution”™ insert:

and amendingRule 84(a), Alaska Rules ofCivil Procedure"”

2, following line 9, insert new bill sectionsto read:

"* Sec. 2. AS 25.24.160 1is amended to read:

Sec. 25.24.160. JUDGMENT . In a judgment 1in an action for
divorce or action declaring a marriage void or at any time after
judgment, the court may provide

D for the payment by either or both parties of al
of money or goods, in gross orinstallments that may include cost-
of-living adjustments, as may be just and proper for the parties to
contribute toward the nurture and education of their children, and the
court may order the parties to arrange with their employers for an
automatic payroll deduction each month or each pay period, if the
period is other than monthly, of the amount of the installment; if the
employer agrees, the installment shall be forwarded by the employer to
the clerk of the superior court which entered the judgment or to the
court trustee, and the amount of the installment is exempt from exe—
cution;

(2) for the recovery by one party from the other of an

amount of money for maintenance, in gross or IN installments, as may

-1- 3/7/86



be just and necessary without regard to which of the parties 1is 1in
fault;

(3) for the delivery to either party of that party"s
personal property in the possession or control of the other party at
the time of giving the judgment;

) for the division between the parties of their proper—
ty, whether joint or separate, acquired only during coverture, in the
manner as may be just, and without regard to which of the parties is
in fault; however, the court, 1in making the division, may invade the
property of either spouse acquired before marriage when the balancing
of the equities between the parties requires 1it; and to accomplish
this end the judgment may require that one or both of the parties
assign, deliver, or convey any of their real or personal property to
the other party [;

(5) TO CHANGE THE NAME OF ONE OF THE PARTIES].

Sec. 3. AS 25.24 is amended by adding a new section to read:

Sec. 25.24 .165. CHANGE OF NAME IN DIVORCE. (a) In a judgment
in an action for divorce or action declaring a marriage void, the
court may change the name of either of the parties.

(b) IT a party seeks a change of name to a name other tha
prior name, the court shall set a date for hearing not lesr than 40
days after filing of the action. Notice of the application for a
change of name and the date of the hearing shall be published once
each week for four consecutive calendar weeks before the hearing in a
newspaper of general circulation 1in the judicial district. At the

hearing, the court shall by judgment authorize the party to assume the

-2- 3/7/86



new name in not less than 30 days after issuance of the judgment, if
the court 1is satisfied that no reasonable objection exists to assump-—
tion of the new name. Within 10 days after issuance of the judgment
the party shall publish notice of the approval of the name change in a

newspaper of general circulation in the judicial district.”

Renumber remaining bill sections accordingly.

Page 7, line 22, delete "so requested, [AND]" and insert:
"the spouse seeking a change of name to a name other than r prior name

complies with AS 25.24.165(b), [SO REQUESTED, AND]"

Page 8, following line 16, insert a new bill section to read:

"* Sec. 14. AS 25.24.165 as added by sec. 3 of this Act and AS 25.24.-
230(e) as amended by sec. 13 of this Act have the effect of amending Rule
84(a), Alaska Rules of Civil Procedure, to allow a change of name to a name
other than a prior name to be commenced in a complaint for divorce or a

petition for dissolution of marriage."

-3- 3/7/86



Wé

Offered

TO:

Page 1,

Page 8,

"k

to

in the HOUSE

CSHB 496(J

line 6, following

; ani amending Rule 84(d),

AMENDMENT

ud)

following line 15, 1insert:

Sec. 14.

read:

(d)

Rule 84(d), Alaska Rules of Civil

APPLICABILITY.

of [RESTORATION OF A PRIOR]

"dissolution" 1insert:

Alaska Rules of Civil

This rule does

[SHALL]

Utermohle /

Procedure"

Procedure 1is amended

not apply to a chang

name sought 1in a complaint for divorce or

in a petition for dissolution of marriage.”

2/28/86



AMENDMENT

Offered in the HOUSE:

To: CS HB 496

Page 6 line 23:
Change to read as follows:

"extreme" to "significant"

by Gruenberg



AMENDMENT /1
Offered 1in the HOUSE By Gruenberg
TO: CSHB 496 (Jud) Clocksin draft (2/28/86)

Page 2, line4, delete "each™ and insert "either"

Page 5, line28, after "amendment"™ 1insert "in writing or on the record"”

1- 3/3/86



AMENDMENT

Offered in the HOUSE,; by Gruenberg

To CS HB 496 (Jud) Clocksin draft 2/28/86

Pa~e 6, line 11, following "party" insert:

", as a result of an agreement or allocation of marital
responsibilities between the spouses,”



ILL SHEFFIELD

State of Alaska
office or the governor

JUx Eavu

January 22, 1986

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Reprvsentative Grussendorf;

Under the authority of art. IIl, sec. 18, of the Alaska
Constitution- lam transmitting a bill to amend Alaska
statutes regarding divorce proceedings, to provide expressly
for spousal support and attorney fees to be awarded during
the pendency of divorce proceedings. The bill also requires
a "heightened level™ of judicial review of marriage dissolu-
tion agreements in specific situations,

The bill amends AS 25 .24 .140(a) to dealmorespecifically
with attorney fees and costs and to state that one spouse
may be required by the court to provideforthe care and

maintenance of the other spouse during the pendency of their
divorce action.

Also, AS 25.24.220 is amended by adding new subsections to
require that the agreements of petitioners in dissolution
proceedings be carefully scrutinized if one of the parties
is not represented by counsel when the other one is; or if

an unusually high or low amount of spousal support will be
awarded; or ifone or more of three other circumstances
suggesting the possibility of an unfair agreement are pre-
sent. It is believed that this heightened scrutiny would

prevent one marital partner from exercising an unequal
bargaining power over the other partner.

The bill also amends AS 25.24.230 (a), on judgments in mar-
riage dissolution proceedings, to add a specific reference
to retirement benefits (which include pensions, etc.) and to
remove the redundancy from the phrase "unfair, wunjust, or
inequitable." This latter change is also made in



AS 25.24.220 (d) and is consistent with the wording of the
proposed AS 25.24.220 (i) in sec. 4 of the bill (as well as
with existing AS 25.24.160(4) [as renumbered in 1985]
pertaining to divorce).

The bill repeals AS 25.24.200(c), and makes a corres-
ponding amendment to AS 25.24.220(b), hecause requiring
both parties to appear at the dissolution hearing will
enable the court to question them in depth. The sub-
section being repealed currently permits a waiver for
appearance at the hearing.

It is believed that the changes proposed in this Dbill
woill result in more equitable divorce and dissolution
arrangements.

no

Sincerely

|

Governor
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JMaskn Court jSgstem
jSini? of jUseka
OFFICE OF ADMINISTRATIVE DIRECTOR

KARLA L.FORSYTHE Acf&BKZfi
STAFF COUNSHL ncroreg, Ae SER0L (907) 264*9228

March 5, 1986

Rep. Mike Miller

Chair, House Judiciary Committee
P. 0. Box V

Juneau AK 99811

Dear Representative Miller:

It is my understanding that HB 496 has been scheduled again for hearing on
Friday, March 7. I have reviewed a copy of a work draft of Rep. Clocksin®s
proposed committee substitute dated February 28, 1986, | would appreciate it
if the following comments from the Alaska Court System could be brought to the
committee"s attention.

1. Proposed Section 25.24.140(b)(6) (page 2, line 4) would prohibit a spouse
from disposing of "marital property”. The term "marital property" should
be defined 1n order to clarify legislative intent.

2. Section 5 of the proposed substitute (page 4) would require petitioners
to state 1n detail the terms of their agreement with regard to tax
consequences. Under current law, only the tax consequences of spousal
support must be addressed. The proposed changes would require
petitioners to also state their agreement about tax consequences of
property division, retirement benefits, career assets, and debts.
Although the court system could add space to the dissolution forms for
parties to explain their agreement about tax consequences, it would be
Inappropriate for the court to provide detailed instructions about how to
determine tax consequences.

3. Section 7 (page 5) and Section 9 (page 6) provide that the court shall
examine petitioners to determine whether their agreements are fair, just
and equitable. However, under Section 10 (page 7), the court may grant a
degree of dissolution upon finding that the agreements are not grossly
unfair, unjust or inequitable. The proposed committee substitute should
be revised to provide consistent review standards.



/EROX TELECOPIER 495: 7-12-35; 5:25 ; -* 9074653700;a 3

MAR 86

Rep.
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Mike Miller

March. 4, 1986, Page 2

Section 9 (page 6) lists criteria which would be used to determine when
the co"rt would use heightened scrutiny. Several of the criteria are
open to brc.J and potentially inconsistent interpretation: whether a
proposed amount of child support 1is "unusually high or low", whether a
child custody provision 1is "unusual”, whether a party has a "limited
future earning capability”™ and whether a division of property Iis
"patently Inequitable™.

The proposed letter of Intent indicates the committee®s desire to avoid
Imposing additional costs on the court system, and states that a zero
fiscal note would be appropriate. Several sections of the original
version of the bill have been changed in an apparent attempt to minim Ze
any increase 1n work for the courts. Proposed section 4 (page 3) permits
an appearance and waiver if the petition 1s not subject to heightened
scrutiny. Additionally, the revised criteria for heightened scrutiny
reflect an Intent to limit the circumstances 1n which both spouses must
attend the dissolution hearing. However, there will still be a fiscal
impact on the courts.

Some petitions will clearly fall within the criteria for heightened
scrutiny, and petitioners can be made aware from the Initial instructions
that both spouses must come to the hearing (those dissolutions in which
one party is represented by counsel, those in which g domestic violence
complaint has been filed, or those in which a party has not worked for
wages for at least three years).* However, there is rio easy or accurate
way to Inform petitioners in advance that their custody agreement will be
considered unusual, or that their property division will be considered
patently inequitable.

One possible scenario is that although only one spouse might appear at
the hearing in the belief that the proposed agreement 1s fair, the court
would find a need for heightened scrutiny requiring the presence of both
spouses. At this point the appearing spouse would have to make arrange—
ments for the other spouse to attend. Although the level of additional
work would probably not w rrant additional standing masters as specified
in the court system"s current fiscal note, judicial resources must be
increased because the court would be holding two hearings rather than
one: a Tirst hearing at which the court might determine that both
spouses must appear, and a second hearing to review the petition using
heightened scrutiny.

* A minor concern with Section 9, paragraph (h)(5) relates to the three year

time
year

period. This language should be revised to clarify whether the three
period must have occurred Immediately prior to filing the petition, or

can have occurred at any time during the marriage.
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Rep.

Mike Mi lie*"

March 4, 1986, Page 3

In an alternative scenario, after a petition is filed a law clerk or
legal technician would attempt to determine from the face of the petition
whether the court must use heightened scrutiny. If so, a clerf -"ould
notify the petitioners that both spouses must attend. The notifi. ion
would Include a procedure forone spouse to allege extreme hari ..ip.
This procedure would create additional work for paralegal and clerical
positions and would therefore have a fiscal impact.

.The most efficient procedure would be one which petitioners could
determine at the time of filing whether bot. utes or only one spouse
would be required to appear. If the criteria for heightened scrutiny

were more narrowly defined, it might be possible to revise the
instructions so that the need for additional scrutiny would be clear to
peritioners and the court from the face of the petition. However, fiscal
resources would stm be required to fund special meetings of the
statewide court system forms committee to revise current forms and
instructions.

Proposed Section 12 (page 8) requires that forms must explain the terms
under which a dissolution may be modified. Since there 1is limited
caselaw regarding the standard for modification of dissolution decrees,
1t would be difficult for the forms committee to draft an appropriate

explanation.

A similar concern arises with regard to career assets, which are defined

in proposed Section 13 (page 8). It would be preferable for the
legislature to substantively create the right to career assets Instead of
simply defining these assets and requiring parties to address them in
their petitions.

The proposed letter of intent indicator that, some delays 1in the
processing of non-emergency dissolution petitions may be acceptable.
Emergency and non-emergency petitions are not distinguished statutorily,
and it would be difficult to make such distinctions for scheduling
purposes.

I have discussed the current status of this measure with Hayden Kaden. Mr.
Kaden and 1 agreed that unless the committee specifically requests a fiscal
note av this time, the court system will not prepare a revised note until the

bill

reports out of committee so that the court system may respond to the most

current and formalized thinking of the committee.
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I hope these comments are helpful. If these comments raise any questions or
if you need additional Information, please do not hesitate to contact me.

Sincerely,

Karla 1. Forsythe
Staff Counsel

KF/KI

cc:  Rep. Clocksin
Rep. Gruenberg
Arthur H. Snowden, Il
Presiding Judges
Area Court Administrators
Judge Carlson
Master Brown
Master McBurney
Susan Miller
Jeneane Moore
Carole Frost



MSVSJ.fM February 28, 1986

Chairman M.W. Miller
Rules Committee
P.0O. Box 55094
North Pole, AK 99705

Re: House B ill 496

Dear Representative Miller:

I am writing on behalf of an informally organized discussion
group of family law practitioners Jlocated in the Fairbanks area.
At a meeting held on February 11, 1986, we discussed House B il
No. 496 relating to marriage dissolution proceedings

With regard to the issue of whether or not both spouses should
attend the dissolution hearing, our group opposes this provision

or addition to the law. We do not believe that having both
usband and wife attend the hearing personally, will resolve what
we believe to be the reason for this <change. We feel that

possibly the reason that the legislature believes that both
spouses should attend the hearing is to provide that nothing
unjust takes place or that no overreaching has taken place
between the husband and wife.

However we believe that counsel for the parties should be able to
attend in their place and not have to go through a hearing in
which the court for good cause provides that counsel can appear

in place of the client. We believe that going through this extra
proceeding would only <complicate the matter and provide for
further problems in the future. Dissolutions were established to

provide for an easy vay for parties to resolve their difficulties.
There are a many occasions here in Fairbanks in which spouses are
in the military or have moved away and use the dissolution method

in order that they need not be present. We believe that the
court should look more carefully into the visitation, custody and
child support proceedings. We have unanimously agreed that a lot

of cur work deals with modifying dissolution agreements, with
regard to visitation rights because they are not specific enough,
which causes further problems in the future



M.W. Miller, Rules Committee Chairman
February 28 , 1986
Page Two

With regard to adding Section H, it is our position that the
court should use the heightened level of scrutiny on all disso-
lution agreements in order to ensure that the amount of child
support and visitation rights in child custody agreements are
fair. We have no specific comments with regard to Section H,
other than the issue of spousal support, appears to indicate that
the Legislature thinks that it is awarded on a regular basis.
Usually there are no spousal support awards ordered unless the
parties have bheen together for a considerable period of time.

We note that the Bill would add retirement benefits as part of
the division of property. We have no position for or against
this; however, it might help someone who is not a practicing
attorney to realize that retirement benefits are considered as
marital oproperty. With regard to the change to Section [,

providing for the care and maintenance of the other spouse during
the pendency of the hearing, we support this addition and believe
that it takes care of a need that was not addressed in the law
but ordered by the Court without statutory authority.

We will be glad to continue to comment on this Bill. If there
are further amendments to it, x/e would be glad to review them at

your request.

Valerie M. Therrien, on behalf oi
Fairbanks Family Law Practitioners

VM.T:KkIm

cc. Interior Delegation;

Don Bennett

John B. "Jack"™ Coghill
Bettye Fahrenkamp

Mike Davis

M.M. Miller

Niilo E. Kopenen

John Ringstad

Steve Frank



Alaska Women's Commission

TESTIMONY
r.athv Marshall

1B 49 - D|ssolut|on 6 Divorce
House ud|C|ar)§ ommntee
February

he Alaska Womfens Commission requested the Governor introduce

I an ef ort to Improve the economic status of women.
8ent stuX on the eco o c consequences of _no-fault  divorce
IC teé hat women WJt rfen experience a g?)% drop in, their
st of living during Irst Zear after divorce. This Is
due In large measure to several factor

1) Pr|or |o no-faujt dlvorce property leI?IOﬂS tended to be
along lines of family need ore re%ent qld I|
VIﬁIOﬂS ave ecome the norm, with the man re%mng a full
half while the woman and an average of two childrén
share the remaining half.

2 h|Id su rt awarus are frequently inadeauate, and less
) than one f of the mothers re(gelve eYny support at a?F

3)  Alimony is_now all but unknown. Eighty-five percent of
women “receive no alimony.

4)  Women .often don't have access to retirement benefits and
health insurance.

5?] Women have a |imited future earnlng caPablllty Because, of
child-care res on3|b|I|t|es women have more f 8uent|x been ou ?
the job mar or hfav% worked part-time. ~ Thdse who work ful

time “earn onIy 213 of the wage earned by men.

The Women's Comm|s%|on bellev[eg the dissolution procedure is an

must

exceII nt method of obtaining ivorce for cerfain ‘individuals —|
s i 1Syl M R ot B
0
dyvorcted women with cl ITdren who are hea (?s of househo?s lIve

In poverty

The Commission behe/es thi reater Jud|C|aI scrutiny of disso-
ut|on a? eements hel ev goverty or t ﬁse omen.

6 would require t e court to take a more’ in-depth look af disso-
Iut|on agreements If:

1) one party has an attorney and the other does not;

2) gglunusually high or low amount of spousal support is award-



3)  domestic violence has occurred;
sthere are minor children in  the marriage;

5)  oneparty has not worked for a lengthyperiod of time, or
has a limited future earning capability.

In order for this heightened scrutiny to take place, the hill also
requires hoth partresg to attenrfthe ) earing prarver IS avarIa%F
for good ause If, faor exampl ot artres are out of stae n
addrtr ommmron re uested retrr ent bepefits be %dde
nharrtal asset lle retirement benefits are often considere TS
such now.I1t 1S done so on a case-by-case basis ang mg pe%
g&ereeurn]g\rr]vtasre that retirement benefitS can be considered “in their

his il also s§ JCifies that actual attorpey feef and costs re?urrﬁd

or divorce %r . 'Ings, as, viell as financial support while re
divorce is Pe % he awarP ed to the neeqy spo se. Currently,
this su E tis outinely oraered and” seldom are suificient
attorney's fees awarded

The, ?ommrssron believes these BrOViSIPtS) wil] help grevent one
marital partner from exercising unequal bargaining  power over
financia Iy needy spouse.

ou kpow, the _court system has sugmrtted 2 frical note of

$4O 000 for 'FY 87. The  fiscal note deals Prrmarry with . the
agt%t[rgnal personnel to conduct greater scrutiny of “the disso-
V\/hrIe the, Commrssr agrees more .time will be requjred to con uct
the earir J,. %elree that this ad (! cost V%H, %e more

fTset (y rrsrn% the economic .status ? wo en now t ere
are 6,204 wome

[ecejvin assrsdrance rom tates ?é:
gram The average AFD awara to a woman wr two chl re
? afn area Is 00 a year. } 000 would, be totaly
fset I the standar? liying of onIy 6 women Is raised suffi
crenty to get them off AFDC.



ALASKA NETWORK
DOMESTIC VIOLENCE
SEXUAL ASSAULT

130 Seward, No. SOI Juneau, Alaska 99801 (907) 586-3650

Women* A*d in fnut (AW AIC)
Ad»i* 3(n 10l v<iirmof\ nthI’XF(Avw
Kfrr\mngn CH \(AWARE'
At,»\kjWomen*Ki-va>u<*Crnirr IAWKO Aklm Women »Oo0i> (AWIO

AuJngW »mre« in Abu*»

Ber.ng cri Women' f.roufi »BSWC#'

(urdCKjWonwn*Reverte Center <t WRt>fmmonjk Women* SKrHrr
Nwl'.ik Women >R j*\ourt* ACron OnirHKW RCCI MIN, Inc .

Men \ Support Nrt*o*k (MSNi. Sjre & fe*l’»ttt Environment iSAFIL
Sitkjny Agjmyt Family Violence (SAFV'L

SoutHwevlrrn Aljyka Council for the

Pri%ornt»on of Child S*»ual Awaull (SWACPCSA)

South EVnmtuljVVomrni SrrvKf* (SWPS).

TundraWomen* Coil»!*on IFW O ; Vallpy Women* Revource Center fYWRO ;
Wor--n in Cnuv Counvelmg & AvuMancr (YYICCA).

Women in Sjir Homey fWli&ll). Women* Resource & Cron Center (WRCCI

POSITION PAPER HB 496

The Alaska Network on Domestic Violence and Sexual Assault
is a non-profit organization with a membership of twenty domestic
violence and sexual assault programs throughout the state. The
Network offers trainings and technical assistance to its member
programs as well as advocates on issues that affect ,(ictims and
their families.

The Network supports HB 496. In particular, we favor the

proposed amendments in Section 4,
court to use a heightened level
agreements if domestic violence has

In the day to day operation

AS 25.24.220

occurred in the

of Network

instructing the
of dissolution
marriage.

scrutiny

programs we see a

destructive dynamic that occurs when couples go through the
process of a dissolution of their marriage where domestic violence
has occurred. One of the best short written descriptions of this
that has come to our attention is by Mildred Daley Pagelow, Chair
Elect of the California Council on Family Relations. She states:

Victims of domestic violence, despite appearances of

functioning adequately In other arenas of their lives,

cannot be assumed to he competent to safeguard their

own self-interests in person-to-person negotiations

with their abusers. The fear, humiliation, and pattern

of deference often is so ingrained in their relation-

ships with their aousers that they automatically yield

decision-making to the more powerful person... Once free

from their violent relationships, these wvictims often

establish psychologically healthy lifestyles that give

appearances of recovery which are complete in al

respects: except when they must interact with their

former abusers... A former wife-abuser and a formerly

battered wife are on no more equal footing than a rapist

and a rape vilctim--no one would expect them to negotiate

future behavior together.

A seperate but related issue involves the implementation of
this legislation. We realize that many judges and masters have
little or no training in the recognition of domestic violence.
However, at least this legislation will serve to screen out those
people who self-identlfy as having had domestic violence occur
within their marriage. Also, Network programs currently and wil
continue to support these types of training needs to the degree
that our resources permit.



older Ahsh*ns Commission

Pouch C, Mail Stop 0209
Juneau, Alaska
907/465-3250

HOUSE BILL NO. 496
"An Act relating to spousal support andattorney fees during
divorce proceedings, and to judicial review of marriage
dissolution agreements; and providing for an effective date.”
Testimony of the Older Alaskans Commission before the House
Judiciary Committee February 7, .1986

Chairman Miller and members of the House Judiciary Committee,

my name 1is Dove Kull. I am a member of the Older Alaskans
Commission and the Commission X Legislative Advocacy
Committee. | am here representing the Commission to state our

support- for House Bill 496. The Commission supports the
entire Bill but I wish to focus my testimony on Section 4 (h)
(5) and Section 5 (a) (2). These sections will be of special
benefit to older persons and especially to older women who
represent slightly more than half of Alaska % older
population.

It is a sad fact that being old and a woman is a sure ticket
to poverty. According to a recent survey conducted by the
Older Alaskans Commission, 70 percent of older Alaskans with
an annual 1income of less than $5,000 are women. 9 percent of
Alaska ™ older women are divorced and an additional 45
percent are widowed. Only 3 percent were never married.
Consequently, we can conclude that older women who are now
poor were once married. But they do not enjoy an adequate
level of retirement pensions and 1incomes - and many of their
male peers do. Policy makers should note that the
impoverishment of older women leads to the expenditure of
public funds in Medicaid, 0ld Age Assistance, Supplemental
Security Income, and other poverty programs. IT we have the
opportunity to establish public policy which can lessen the
impoverishment of its older citizens we must do so. We have
just such an opportunity in HB 496.

Section 4 of this Bill will require greater scrutiny by the
courts over divorce agreements when, "one party has not
worked for wages for a long time or has a limited future
earning capacity”. This is precisely the situation which
applies to many older women who face divorce late in life.
This section would assure persons in this situation - both
men and women - do not finalize their divorce Jlacking full
knowledge of the consequences of the agreement. Section 5
subsection (a) (2) will add retirement benefits to assets

which nust be considered by the courts in granting
dissolutions. This addition will form important protections
for Alaska ™ retirees - especially those who under current

law find themselves suddenly impoverished and unable, late 1in
life, to change their situation through employment.



Paige two - HB 496

I urge the Committee on behalf of the Older Alaskans
Commission and Alaska ™ 26,000 older <citizens to give this
bill your firm "DO PASS~”~

Thank you Mr. Chairman. If you or members of the Committee
have any questions of me | would be happy to try to answer
them.



OLDER ALASKANS COMMISSION

THE OLDER ALASKAN WOMAN
Over half of older Alaskans are female.

* 51.5% of Alaskans sixty-five years of age and older are women.
There are 107 women for every 100 men. Nationally, there are
149 women for every 100 men.

Elderly women are almost twice as likely as elderly men to be
poor.

70.1% of older Alaskans with an annual income of less than
$5,000 are women.

* 23.5% of older women have an income under $5,000; 10.6% of
older men have an income under $5,000.

" 60% of older women have an income under $10,000; 37.4% of
older mer, have an income under $10,000.

* 19.5% of older women have an income of $15,000 or more
compared to 38% of older men.

These figures are consistent with the national trend.
Nationally, the median income of men is 74% greater than the
median income of women.

Minority older women and those living alone are especially poor.
* 76.1% of Native Alaskans have an income under $10,000; 40.4%
of White/Caucasian Alaskans have an income under $10,000.

This trend follows for women and other minorities.

Nationally:

* Half of widowed blac*: women live in poverty.

m Elderly men are most likely to be married; older women are
most likely to be widowed.

” The number of elderly women living alone has doubled in the
past 15 years.

* 48% of the older Alaskan population living alone are women.

Housing costs for older Alaskan women and men are nearly
equal.

* The primary source of income for older Alaskans is social
security which is also the case nationally.
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OLDER ALASKANS COMMISSION

> Close to. 25% of older Alaskans receive public assistance.
t

Approximately 1,480 older Alaskan women receive Medicaid.

* Approximately 75* of the State"s recipients of supplemental
security income (SSI) are women. Nationally, 72% of aged SSI
recipients are women.

* It iIs estimated that the majority of the 1,000 older food
stamp recipients are women.

«J- " The 1980 census indicates that one in every five Alaskans®age

65 and older is involved in the civilian labor force. In

1981, over 7% of the female labor force in Alaska was 55 years
of age and older.

” Nationally, 12% of older Americans were in the labor force in

1S83. Approximately half are employed part-time and of those
61% were women.

SIJRCES:

Older Alaskans Survey, October 1984

A New Beginning for Older Alaskans: A Three Year Statewide Plan,
Older Alaskans Commission, July 1983

The Status of Older Alaskans, 1980 Data Base, ISER, June 1983
Profile of Older Americans: 1984, AARP, AoA, USDHSS

Age and Gender: Older Women ™ Alaska, AARP



National Organization cf Women

Testimory
HE 496 - Dissolution & Divorce

House Judiciary Committee
February 7, 1986

My name 1is Lillian Ruedrich and 1 am testifying on behalf
Jan Erickson, State Chair of the National Organization of
Women. The National Organization for Women has over

SCO members arouna the state. We participated 1in the
State Legislative Alliance this fall which developed the
initial legislative proposals submitted by the Alaska

Women 1= Commission to the Governor for introduction.

NOW is strongly committed to HD 49b, the Divorce and
Dissolution bill, be are particularly concerned about the
economic consequence of no fault divorce and dissolution.
Thousands of single women and their children 1n our

state are living in poverty. We believe this bill 1is the
first step toward raising their standard of living by
insuring more equitable treatment under the la.". It

should, however, be looked upon as a first step only.

NOW recommends the Alaska legislature undertake a total
review of Family Law in Alaska vrth the gcal of bringing

women 1into the economic mainstream as equal partners.

Thank you for the opportunity to testify before your
coinini ttce.

LR/dn
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February 6, 19Q6

Hayden Kaden, Esq.

House Judiciary Ccwsmibtee
Pouch V, state Capitol
Juneau, Al«ska 95511

Dear Hr- Kaden:

As an attorney with eight years of family law practice here
and two Tdutside*, and as a former (and first) director of the
Alaska Child Support Enforcement Agency, | have personal know—
ledge of the extensive sue of financial coercion used by the
working spouse, -generally the father, ngainBt the other spouse 1in
divorce. HB 426 is a good start, however, because most judges
did not handle many family law cases in their practice, and don"t
realise the current costs involved in thoBe cases, this act would
accomplish more if Seotion 1 were further amended after the word
“proceeding”®” to read* w, but not leaa than the amount pai " or
promised by fchst party for hiB or her own feoB and costs,”’,

| also suggest that grOBB -unfairness in child Bupport issues
would be reduced, and the number of good faith stipulations for
reasonable cost of living increases would be increased, by adding
a new section to the b ill amending AS 25.24.170 to add a new
sentence as followss The custodian of minor children awarded an
increase in child support shall alao bhe awarded attorney** fees
and coBtB that reasonably approximate the actual fees and costs
incurred in the proceeding but not leas than the amount or
promised by the other party for his or her fees and CQBtB.

Sections 2 through 5 of the bill are generally goo?? but my
concern with Section 2 and S 1is with spouaea who work on oil
platforms, the J?orth Slope, the bush or are students, military or
reside outside and have tried to make a good faith settlement.
(There are samel Il If they can"t sign a waiver they should be
permitted to appear through informed counsel.

Even with ’'court examination', the new 'just' standard and
"heightened level of scrutiny' we .all recognize that sheer volume
will result in many cursory proceedings. Another viable safe-

guard to reduce inegaitie* in dissolutions wviould be to add a new
Subpart C to AS 25.24,240 or a new AS 25.24,245 to read; Upon

granting a motion brought pursuant to Rule 60(b), Buies of cTvil
Procedure, the court may award attorney*s fees and coats that

reasonably approximate the actual fees and coatB incurred by the
successful party. "The court may inquire into the fees and coats
paid or promised by the other party to determine reasonable value -

Thank you for the opportunity to comment on thru legi-sla-

tion

Phil 1?, Sash



Alaska Women's Political Caucus

The Alaska Women®"s Political Caucus wishes to go on record in support
of HB496. The Caucus participated in the meetings and discussions of
the State Legislative Alliance of Women througha it the Fall and early
Winter months of 1985, conducted fTull discussion of the 1issues 1i1nvolved
in Caucus meetings, and passed a resolution of support with no
dissenting votes.

Of particular concern to Caucus members are sections 2 and 4 of the
bill, requiring the presence in court of both parties to the action and
requiring an increased level of judicial examination of them to
determine if the agreements entered into are Just, that the long-term
consequences of these agreements are understood by both parties, that
the settlements were not entered into under duress (physical or
financial), that the children of the marriage will be adequately
provided for, and that the party accepting custody of the children has
the means to support them.

Too often, studies have shown, women enter into dissolution agreements
because they cannot afford an attorney for a divorce action or because
it is the quickest way out of a violent marriage.

By now, you are all familiar with the plight of displaced homemakers,
women who have been out of the job market for a nuuber of years who,
because of loss of the financial support of their wage-earning partner
must re-enter that market with few, 1If any, job skills.

You, as a legislative body, are also familiar with and sympathetic to
the 1issues surrounding the physically and/or psychologically abused
spouse.

All court appearances are intimidating for most of us. Divorce and
dissolution procedures are especially so because they involve deep
emotions of 1iInsecurity, 1inadequacy, Tailure, anger, and helplessness.

The Caucus believes that by enacting this bill im.o law the legislature
will assist in restoring psychological and financial balance to the
dissolution statute.

Thank you for the opportunity to present the position of the Alaska
Women®"s Political Caucus on this bill. IT you would Ilike additional
information, please feel free to contact me.

Signed,

\Tana Varrati
Chair
Alaska Women®"s Political Caucus

Anchg'rgggoélégs 1%



DISSOLUTION & DIVORCE REFORM BTLL

HB 496

No-fault divorce was hailed initially

a revolutionary step that would remove anger
and emotional turmoil from the divorce
process and allow people to remain actively

involved in parenting their children.
reality, the result has been that while

new divorce process is emotionally less
traumatic, women and children are suffering
economically. According to Weitzman's recent
book The Divorce Revolution: the Unexpected
Social and Economic Consequences for Women

and Children in America,women experience

73% drop in their standard of living during
the first year after the divorce, while their

former husbands enjoy a 42% rise in theirs,

Hardest hit have been middle and upper-
middle class women, groups formerly protected

by alimony and <child support. Nationally,
85% of divorced women are awarded no alimonv
at all and less than one-half of all divorced
mothers receive the full amount of child
support due. When judges divide family
income, they frequently do nor take into
consideration the parties future garning
capability, pensions, health insurance,
education, or professional licenses.

Recent irnovations in divorce reform,
such as Alaska's dissolution procedure, have
created the potential for even greater
inequities to occur in no-fault divorces.

Alaska's dissolution law allows the parties

to come to any agreement as long as it is

"grossly unfair." Yet, limited information
is available to the parties on their rights

and o' ligations, and they are not roauired
seek legal counsel. Consequently,

economic settlements are not always fair

equitable, nor are the long-term consequences
of their spousal agreements always under-

stood.

The unequal bargaining power that exists
in many marriages leaves many women especial-
ly vulnerable during the dissolution process.

According to current law, the court

required to take an active role inquiring

into the fcusis of the parties' agreements.

3601 C Street. Suite 742. Anchorage. AK 99503 (907) 561-4227



Yet, as a practical natter, this ton-nirute inquiry is often no
more than a series of leading questions that are unlikely to
expose inequities.

Further compounding the situation, both parties are not
required to attend the dissolution hearing, and thus the court's
ability to determine whether any inequities exist is severely
inhibited.

The Dissolution and Divorce Reform Bill addresses these con-
cerns. 't will require greater judicial review of dissolution
agreements concerning child custody, child support, visitation,
spousal support, and division of property (including retirement
benefits) under the following circumstances:

1. one party is represented by counsel and the other is not;

2. an unusually high or low amount of spousal support is
awarded;

3. domestic violence has occurred in the marriage;

4, there are minor children in the marriage; or,

5, one party has not worked for wages for a long time, or has

l[imited future earning capability.

It is Dbelieved that this heightened scrutiny will prevent
one marital partner from exercising m unequal barciaming posi-
tion over the other. The Dbill requires both parties to
appear at the dissol™"tion hearing that the court may question

then in depth.

While heightened scrutiny will greatly improve the equity of
dissolution settlements, there are other components of Alaska
divorce lav; which fail to protect a financially needy spouse.
Current law does not authorize spousal support while a divorce s
pending. Because this support is not routinely ordered, eco-

nomically needy spouses often have difficulty obtaining adequate
support during the turbulent period of a divorce.

In addition, the court often awards insufficient attorney's
fees to a spouse already in financial need. Such an award can in
turn become bargaining material to be wused by a more affluent
spouse to influence divorce negotiations and secure other compro-
mises .

The Dissolution and Divorce Reform Bill also addresses these
problems by directing the court to provide spousal support while
a divorce is pending, and full attorney's fees and court costs to
financially needy spouses. Again, these provisions will help

prevent one marital partner from exercising unequal bargaining
power over a financially needy spouse.

HB 496 1710786



have heen.

M A R

our years ago, when Igotdivorced, my hushand and | quickly
agreed on financial arrangements. He was angry and seemed
to want to punish mo. | felt guilty that the marriage had failed,
and wanted to soothe his anger. With such closely matched
goals, it was easy enough to agree on terms.

Technically, of course, we merely did the modern thing: we split every-
thing down the middle. Everything, that is, except what could be the single
most lucrative asset of our marriage— his newiy earned postprofessionai
degree. I'd put him through school, yet he would keep an earning power
that had doubled while my own stood still.

| realize | was one of the very lucky ones. | was young, healthy, and
educated. | was also—and this is crucial—childless. | was even alawyer 'y
profession, so | knew my chances cf winning a fairer settlement in court
were slim. Foraman to leave a marriage far wealthier than his wifeis, qude
simply, the norm.

In the months that followed, though, a thought haunted me: suppose |
hadn’t been white, educated, and financially advantaged? Suppose, more
simply, I'd had a child? How much more dangerous the inequities would

B Y
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“Motherhood," says Lillian Kozak, chair
of New York State NOW's Domestlc Rei?m&
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two thirds
of families

at all.
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sociology ai .Stanford University in CaSifortiia.
was the major researcher on a 10-year study
of the effects of California" widely hailed—
and widely imitated—no-fault divorce law. In
her shocking and important new hook. The
Divorce Revolution The l.'ner/iected So-
cial uiid Economic (‘tmscqiiioicvs for
Women ond Children ‘in \merim (The
Free Press), Weilzman documents and ex-
ﬁlalns how new divorce policies in California
ave resulted in severe financial losses to
women anti children. Her maé'or finding: the
effect of the average divorce decree isto de-
crease the standard of living of the woman
and any minor children in her household by
73 percent, while actually incrensiini that of
the man by 42 percent. [See page 07.)

“The framers of the no-fault divorce
laws," explains Weitzman, "were totallv
preoccupied with the negative aspects of the
traditional adversarial system. Inthe past, to
(f;et a divorce, people were required to prove
ault—that a spouse had done something im-
proiJer like adultery or physical cruelty. That
could bring out the worst'in people in terms
of anger and recriminations, and the legis-
lators hoped that no-fault laws would reduce
acnmong and restore dignity to the parties.

“What they didn't consider, ilowever,
was that requiring proel ffaulthad long pro-
vided the one protec ¢ a for economically
dependent hoc.ieina- ~s and women raising
children. If a woma. nadnl given her hus-
band grounds for divorce—hadn't commit-
ted adultery or other forbidden behavior—
she had some leverage. She could agree to
ask for the divorce herself on the grounds of
the husband's behavior, but onlh/ if he First,
provided adequate srpport for her and the
children.” _

As support levels declined under no-
fau'F property divisions also became less fair.
Californiaisa com m_unltyJ)roperty state, but
the law has never dictated an exact formula
for division ifthe spouses divorce. Before no-
fault was instituted, reports Weitzman. prop-
erty divisions tended to be along lines of fam-
ily need, with a custodial mother and chil-
dren retaining the family home and enough
other property to avoid sudden poverty.
More recently, rigid GU/SU divisions have he-
come the norm. o

The result, says Weitzman: an illusion
of equality, with the man retaining a full half
of the property, while the woman and an av-
erage tw'o children must share the remaining
half. Frequently, to accomplish the split, the
family home is'sold, so that the mother must
find new living arrangements for herself and
the children.

Ironically. Weitzman's disturbinP statis-

tics come from a stale ihat many analysis be-
lieve is actually less unfair to women than
most. For if California's community property

law now results ina GO/SO split between un-

equal family units, women and children may

Zr

fare even worse under the more common
equitab'e division laws, which theoretically
provide for a fair—hut not necessarily
equai—splitoffa lvassets, Thus, forexam
pie, a special stuc by Harriet N Cohen and
Adria S Hillman for the New York Task Force
on Women in the Courts showed that in the
average property division, the man actually
received substantially more than the woman
and children combined.

‘Those who criticize the ?rowing in-
equities under no-fault divorce faws do not.
however, generally advocate a return to fault
requirements. Ai best, explains NOW’s Lillian
Kozak, the old fault requirements provided
only a crude bargamm(ﬁ; tool that helped
some women to escape the effects of the un-
derlying problem: the failure of both law and
society to recognlze and reward the essential
services offered hv mostwomen in the home.

"What we really need," says Kozak, "are
laws and policies that recognize the family as
a cooperative unit. If the facts show that, a
man within a familr has been free to pursue
his career fully while the woman iias taken on
most of (he cluld-eare responsibility—
whether she's also held an outside job or
not—his greater earning power is a family
asset,

"That means mat not only property, but
also in the years alter the divorce that in-
come should continue to he shared, other-
wise. it’s like dividing up a business partner-
ship by giving half the capital and inventory
to each partner—hut letting one of them
keep the entire income-producing busin :ss."

Despite isolated advances, ilowever, the
dominant trend seems to be in precisely the
opposite direction. The practical problem of
neﬁotlatlng alimony, for example, has been
eclipsed by arguments that the concept itself
is outdated. It's best foreveryone if the par-
ties get a fresh start, runs the modern theory.
Isn't that what women’s liberation is all
about?

Thai upbeat view totally overlooks the
role of alimony in sharing family earning
power and compensatln? for past and pres-
ent services within the family. Yet it has no
doubtcontributed to the declining levels and
poorenforcement ofalimony awards. In real-
dollar terms, child-support awards have do
dined inrecent years; a casualty, perhaps, of
the growing resistance to onij postdivorce
income transfers.

The growing trend toward iliese harsh
interpretations of"equali(tjy" in divorce is not
“intiled to finances. Indeed, perhaps the most
disturbing example of |é]nor|ng family
realities occurs in Hie custody area. Barents
should have equal custodial riims Iu a child,
some policymakers argue—even if the
mol her has always taken the major rvspon-
sihitini for the chilli's care and coniinues to
(111 so.

Could all these changes retied an ex-
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icss <iinnocence, i naive belief that women
and men are indeed equal both in financial
status and family n>s[>onsthi,ifies.” Perhaps,
hut around the “divorce drama these days
there seems to he an ominous and growing
hostility toward "uppity" women: women
who have careers. Women who want out of
marriages. Women who think they don't need
;nen any more, and need a lesson they won't
orget.

g"Women file for divorce in most cases
because they are pissed-off,"'writes Ken
Panghorn, president of Men international.
Inc..in the February, 1935, issue of "Legal
Beagle: A Family Law Reform Newsletter"
"Greed isa powerful motive.,,, The feminist
agenda, when examined closely, is not a cry
forafairshare ofthe pie  Itisanangry de-
mand for the pie and the kitchen it was
cooked in, along with everything else,"

The solution, according to Pangborn?
Since women cannot be trusted, men shouid
strike back—by a_gigresswely seeking sole
custody of their children. .

It would be comforting to helieve that
such extremes are limited to a few ex-
tremists—and indeed there urn numerous
calm, fair-minded male voices in the storm.
Yet a glance at the steady stream of divorce
advocacy books for men, written by male
lawyers and published by prestigious houses,
isindeed deeply disijrbing.

The Lion's Shore: A Combat Manual
for the Divorcing Male, by J..Man Ormstein,
forexample, is dedicated in part to leOfCI_nﬁ
women, the "Bitches of Buchenwald [wit
their) female chauvinistic greed." Leonard
Kerpelman, author of Divorce: A Guidefor
Men, advises men to use “primitive demo-
cratic means” to reach their goals, explain-
ing, "If [judges] see one person hollering and
the other submitting, they'll rule for the one
hollering." That same angry, competitive
mentality pervades two books by Maurice
Franks: How ToAvoid Paging Alimony and
the more recent Winning Custody.

Perhaps the most chilling of all is How
no Win Custody, by Louis Kiefer. Kiefer, a
lawyer who won sole custody of his own chil-
dren, offers helpful advice on using accusa-
tions of lesbianism as a bar%amlng technique,
and on how to kidnap a child from the custo-
dial mother.

lam talkintg with an old college friend.
It’s a local call, for by happy coincidence we
again live in the same town. The call, how-
ever, like many of our recent conversations,
IS not a happy one. _

"I'm sorry, Marianne," she says, her voice
straining to fide pain and Banlc, leant make
it today. | know it's your birthday, and | feel
just terrible."

I'm disappointed, too, but maostly I'm
concerned. Gradually it first, then in a rush
of tears, she (explains Herhusband (who re-

fuses to meet me) doesn't approve of me be-
cause I'm a lawyerand divorced and live ina
c0-op house m Cambridge. She never dares
to visit me unless he's out of town, but this
time she thought shed slip offﬂuietly be-
tween loads at the Laundromat, egqused
her plan somehow, smashed two glasses
againstthe wall, and raced offin the car with
their three-year-old daughter.

Days later, when the crisis is ﬁast, she
calls me from work. "Lwant to leave him,”she
says, “out I'm afraid. He says he'll get custody
of Jennifer, and Il never-see her any more.
You know about these things, Marian’ "\ Can
lie do that?"

My heart breaks for her, because Lknow
the risk is serious. | cannot hones_tIY tell her,
no, your child is safe ifonly you will leave this
dangerous man.

"Inrecentyears, when women began to
got 'uppity'—began seeking economic inde-
pendence and reproductive rights," says ﬁsy-
chologist Phvllis C.hesler, author of Mothers
on Trial: The Dai Ucfor Children and Cus-
tody (McGraw-Hill 19S6), "the drepest Ea-
triarchal response was to go for the kids. Be-
muse when you go for the children, that
keeps women in mamages that are bad,
keeps them athome afraid to puisue careers.
They're afraid to 'break the rules' that have
tradltlonallﬁ defined good mothers. In fact,
however, they're at risk even if they dont
break therules."

Chesler's book, based upon hundreds of
interviews with mothers, fathers, children,
and professionals working with divorcing
families, focuses in part upon an in-depth
study of CO mothers challenged for custody
of their children between 1960 and 1981.The
mothers studied had been married an aver-
age ofnine years, had an average of two chil-
dren, and had completed an average of three
years of college. All Ihe mothers had been
F_lr_lmary caretakers of the children prior to

ie custody fight. Among the children's
mthers, 57 percent had not been directly in-
volved in child care before seeking custody,
and 67 percent had not paid child support
upon seloaratlons. Permanent custody was
nonetheless awarded to 70 percent of the
fathers [see page09],
~Ina'legalclimaté in which male custody
victories appear not to require actual prior
involvement in child-raising, the potential for
abuse is rife. While some men may in fact be
involved in child raising during marriage, the
law does not require oreven encourage them
to do so Worse yet, children can lie used as
gawns.for bargaining or expressm% anger.
hus, in Weitzman's study, fewer than one
man in 10actually sotht physical custody of
the children—hut fully one third used eus
tody threats to gain leverage in fiuatici.il
bargaining.
(emitinnnlon luiyr s



At 31, litlalso grow up in a countr){
llml was questioning old values; wvi

MeW FIMIpS Wild WKTC! insisting Qil lie
coining part of the main story lino, not
jii'r tsubplot. Sometimes lie s*'fms con
sei<’Us ol this context. Sometimes liejust
ahssumes it. lint the difference t always
there.

As we rejom Sylvia who has been
w_orklng in a different part, of the loft,
Richard says lie is researching a future
(iltti on the life of a painter. Perhaps
that's the influence of Sylvia, an artist
with a confident, intense, down-to-earth
quality; a younger, Brazilian version of
Yoko Ono. She also has enough faith in
the irrational to insist that I'borrow a
red, notagreen, umbrella as we go down
to the rainy, deserted streets to search
for a taxi.

"Red is the color ofa Brazilian god-
dess," Richard explains as we ride down
in the elevator. ‘That's why she thinks
it's more magical." . .

Sure enough, a taxi appears in tfg
ram.

Gloria Steuit m isun editorand acofound-
S.
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CON'TINUKD FROM PAGE 52

According to Nancy Polikoff, staff
attorney of the Women's Legal Defense
Fund, the recent advance in male cus-
tody rights at first r erned reasonable
even to fenuiiistaj/ocates. “iri the early
1970s," explains “Polikoff, "we saw a
trend away from assuming that the
mother was always the caretaker of the
children and should therefore be their
custodian. That seemed fine. We as-
sumed that courts would then make a
gender-neutral inquiry into who had ac-
tually been caring for the children, and
whoever itwas, the mother or the father,
would be more likely to get custody.

“Well, it hasn't turned out that way.
Instead of replacing an assumption that
the mother was caring for the children
with a gender-neutral inquirv. we've in-
stead seen the work of the <mld-raiser
gradually devalued or ign .red. Today
the use of other factors to determine
custqdf/ is flourishing. Courts look at fi-
nancial status, the nicer home, even the
new spouse the man is statistically more
I|kelﬁ to have. Then, too, money
ally buys the abilit te Mo
fectively. Inthe end, the relationship be-
tween mother and child, the work that
she's done raising the children, and the
importance of continuity of care to the
children is all but forgotten."

Why would judges and Ie%|slators,
Presumably concerned about ch
are, so easily disregard an involved

, | gener-
to I|t|Pate more ef-

ild wel-

, mother's roll? tu child raising, favoring

old values; wvillt j instead a imaneially dominant lather”

Why. tor that matter, would millions ol
; ordinary men turn 1lo-ir hacks on their
own children, allowing them to live in

relative povt rtv” And tvhv ' .ei; our soci-

ety overlook or even condone the in
equities, almost s if we believed that
women who leave tor fail to sarisfvl men
meserve to suffer?
|
I In »ecent trontlis, while speaking
I ﬁubllcly about, tt ehild-supportcrisis, |
. have been hestf ed by the voices of
angry men.
! “I'm one of those Deadbeat Dads
| gou_keep talking about," says one man
elllgerentlg. Cln tact, I never use that
term.) "And Il tel) vou why. She turns
the kids against me. She uses this snide
tone when | call on the phone. 'Oh. it's
your dad again." | figure ican't compete,
S0 I'|usi don tcallor support.'

“These women, thev leave a guy and
run off with another," argues another
man, "and they think we'll pay tor their
kias?"

Am. e-aged Audge speaks to me
seoldmgly, like a father admonishing his
errant child. "l've always taken care of
my wife, hut you ladies wanted to be lio-
erated. Well, | guess you 1Ljust have to
live with the consequences.’

Itis easy to see viciousness in tiiese
comments, the hostile packlash of men
losing control. -Midyet, [have to say Hon-
estly that I'hear real pain in their voices,
see real anguish in their eres. Even their
anger is_understandable—it is just
grossll_:y misdirected.

veryone—men and women—feels
hurtand anger when arelationship ends.
But men have the social permission to
act out their anger, and social encour-
agement to substitute expressions of
control for true expressions of emotion,
Undoubtedly, many men do feel cheated
out of fatherhood and, more than that,
out of the ability to be intimate. Yet that
Pamful sense of isolation begins long be-
ore adivorce, and even long before the
marriage. "What's all this talk about ah
sent fathers?”asks a friend of mine, wor

tying about his own ability to father ef-

fectively. "I never knew my dad, and In-
lived with us my whole life."

The traditional social contract of-
fered to men in our society is not much
better than that traditionall¥ offered to
women. Be controlled and effective and
agood breadwinner, men are told, and in
return we'll let you rule the famllhl. It's
not emotionally sustaining even when it
"works," because powerand control art-
substituted for—and prevent—real inti-
inac.v and sharing.. .

Tyﬁlcally, as in ("hosier's study, the
men who fight the hardest and most

cruelly tend to he those who lacked a |

—_—

| Resouroes

Children™ Defense Fund L12z ¢ street.

1T NW Suite 400, Washington, B.C. 20001 1 \
leading advocate tor children's Ivg.il rights.
CDF is also active in lobbying for improved
child-support laws Attorney Nancy Ebb
heads the support project.

The Children's Foundation (815 15th St.
N\V, Suite 928, Washington, D.C 20005).
Spurred by NOW surveys showing that
women today art- concerned hy th >"bread
1 and butter issues of parenting,” N'OW/LDEF
"and the Children's Foundation have joined
force-s to publicize recent improvements in
supportenforcementand to advocate further
advances. Write to Barbara Bode, president
| o( the Children s Foundation, for more infor-
mation

national Center on Women and Family

Law T.ci Uroadwav. Room -02. Now York.

NY. 1Jinx}Y Long a leader in divorce equity
1 NC'AFL liucates cases atfectmg the rights ol
lewer-income women, is a resource for local
toga; .service unices and advocacy groups,
and oners a newsletter and an extensive list
of Information packets on family law topics.
Latino Woods is director and Joanne dchul-
man ttie stall attorney.

National Women's Law Center (luld I’
Si,NAV,,Suite too, Washington,D.C.20020)
Active in obtaining es.sugv ol the federal
Child Support Enforcement Amendments of
198-1, NWLC is now engaged in monitoring
compliance at the state level. Policy analyst
Ann Kulker and attorney Nancy Duff
Campbell direct the monitoring project.

NOW Legal Defense and Education
Fund (99 fiudson St., New York, N Y. 1001.2).

Parents Without Partners (7910 Wood-
niont Ave., Suite 1000, Bethesda, .Md. 2081-1).
Over the past two year:, PWP has organized
the Child Support Network of more than 70
local grass-roots parents' groups working to
improve support enforcement. To learn
about local grass-roots inyour area, call pub-
lic affairs director Virginia Nuta at (S00)028-
8078.

Women’s Equd Rl(?hts Logoi Defense
and Education Fund (0350 WUshire Blvd.,
Suite 1401, Los Angeles, Calif. 9004
Headed by activist attorney Gloria Allrou,
WERLDEF lias won precedent setting cases
in divorce equity. Recently, when an employ-
er illegally terminated an employee whose
wages were assigned to pay child support,
WERLDEF wonajudgment from the employ
erlo pav the support lost.

Women's Legal Defense Fund (2000 P
St.N'W,Suite -Itlo, Washington. D.C. 20030).
W 1.DFis particularly known for ils Child Sup-
port and Leshian and Gay Child Custody
| Projects. Attorne; Nancy Polikoff directs the

projects.
| - MT
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positive rinnijini.il c.iniii'i'iion id tin
famitv LENMWI the marriage. TImir raj;**
iS NUt M much because they fear losing
m”ir>rtiiU| intimate relationships, but lie
cause they suspect they never truly ha<|
them, and may lack the Capacity to
develop them.

Hut if the auger is understandable,
the destructive response cannot he;
tified To understand the reasons is lua*
understanding the reasons a batterer
hatters oramolester molests. Atthe bot-
tom line, Ihe violent behavior must stop.

There are available remedies—pro-
posed policies that would promote
equity and fairness while recognizing in-
dividual famiI%differences. In custody
disputes. WLDF's Polikoff and other
commentators point to case law In West
Virginia, Pennsylvania, and Oregon that
offers a gender-neutral standard based
on continuity of care to the children. If,
in West Virginia, a mother has been the
child's primary caregiver prior to di-
vorce and is .ot unfit, there is a pre-
sumption in favor of retaining her as the
custodian. Ifa fit father has fulfilled tnat
role, he receives the presumption in his
favor. In Pennsylvania and Oregon, while
presumption iS not the standard, posi-
tive consideration is given to the role of
the primary caregiver. o

(If child-raising responsibilities
have truly been shared, of course, the
garents may agree on joint custody.

tudies show that parents who have
shared child-raising during the marriage
are the most likely to choose&'oint cus-
tody, and the most likely to make itwork.
Court-imposed joint custody, however,
is the least likely to be successful, often
creating conflictand inequity.)

Once custody is <etermined based
on continuity of care and the best in-
terests of the children, advocates note,
financial arrangements should ensure
that each new family unit achieves a
standard of JIVIﬂFg] equal to the other.
This means first that property is divided
to reflect the needs of all family mem-
bers, so that, forexample, athree-person
family of motherand two children would
receive a three-person share—not an
amount equal to or less than the father
alone.

~Similarly, alimony and chiId-sug-
poit levels sltou! ' be set to allow the
children and their caretaker to enjoy the
same standard rf living as the noncusto-
dial parent. One excellent method of
doing this is known as income equaliza-
tion. Simply stated, standardized gov-
ernment cost-of-living charts are used to
determine comparable incomes for a
famltljy of one, two, or mare at any given
standard 0|'I|V|n% Total family income is
then divided so that each family unit iscl
the same level. Yel despite the ready

availability n| the chatis (and law review
articles explaining their use), no state
presently uses the income equalization
method.

Pittally, mih e a court orden <only a
piece of paper until enforced ,iggre.v-i\p
enforcement of support orders is
needed. Recent federal legislation. the
Cluld Support Enforcement amend-
ments of 1054 (see Gazette." June,
1085). requires states to improve their
mechanisms for child-sUpport collec-
tion. Yet organized political Pressure IS
needed on the state level—first, to en
sure that the laws really are im-
plemented; second, to see that these
much-needed reforms are extended to
alimony collection as well: finally, to
urge the adoption of reasonable
?mdellnes offering adequate support
evels.

As the need for reform becomes
ever more clear,women'sactivism on di-
vorce equity is increasing. (See "News
Focus," page 87.) Justas we struggle lor
the freedom to choose or not choose
men as partners, to marrv or not to
marry, and to have or not have children,
we must airo struggle to make those
choices mean, ngful and sale. By insist-
ing thatour payings with men be free of
oppression aiv. coercion, we open the
door to equali.y between women and
men within relationships. El

Marianne Takas is a lawyer who writes
extensivel ab%ut the Iegal rwh%s of
women and children. Hér new book.
"Chila Support; A Complete, Up-lo-Uate
Authoritative Gyide To Colfectin<] Child

| Support,” is published by Harper ai Row.

Star Wars

CONTINCI 0 FROM PAGE 58
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ABM Treaty.

s e AV Do
Pi 8 JdI |J || fjv treatyss?a&re'sc: Y‘]Raéﬁtpgr%
undertakes not to develop, test, or de-
ploy ABM systems or components which
are sea-hased, air-hased, space-based, or
mobile land-based." Mere scientific re-
search might be exempt, but at what
pointdo we begin to "develop” and "test"
asystem? .
There is another treaty at risk too.
We have an agreement to ban "weapons
of mass * notion" in space, it would
be jeopai, *dby bomb-pumped lasers.
Also at risk may lie the offensive arms
limitation of SALT II. since a standard
counter to any defense is to build u8 the
offense. So ‘instead of some 10,000
warheads aimed at us, we coultl easily
lace 50,000 or more; thus, the apparently
stubborn insistence by the Soviets that
there he no offensive arms reduction

until and unless the | tilted Stales gives
up Stai Wars

Lately the Administration has
seized upon "Agreed Statement D" in
the ABM Treaty that suggests that sys-
tems using "cither physical principles,”
such as lasers nrpar: k le heams, may not
tie limited D>v the treaty. Marbe s0 But
the 1072 ABM Treaty is easily the most
significant of our Arms Control agree-
ments with the Soviet Union. It was the
only time we've forgone a weapon that
was under active development, and it
saved us up to 850 billion. Unlike SALT |
that expired years ago and SALT Il that's
never been ratified, it has no expiration
date. We know there are high officials in
the Administration who have little faith
m arms control and would like to scrap
this treaty. Star Wars research might
just accomplish this dubious goal.

Ince wev

AjtUmlot,. gpace-base deYJ%ll?i%ﬁ%
missile defense, we will share it with the
Russians.

RoaSftv,The Prt's>dent made thjs
AUdtmy. Oqfeer during the March.
1983. speech, and reFeated it before
journeying to Geneva last November to
meet with Mikhail Gorbachev. The idea
has some logic: the Russians will have to
have comparable defenses if we are to
maintain the mutuality that prevents
catastrophe. But if we were really seri-
ous, wouldn't we be undertakingjoint re-
search, even in these early stages?
_Itisworth reflectln? on the fact that
if a level of trust actually existed such
that we could give the Russians our most
advanced and secret of weapons, then
we wouldn't need the weapons in the
first place.

CONCLUSION
The very best we can expect from
the Administration's version of Star
Wars is that, 30 years from now. the na-
tional debt will be $1 trillion higher than
itwould have been, Some will have made
nice careers in the Space Commands,
the defense industries, and academia;
and mayhe public opinion polls will show
that some people feel “stronger” for the
expenditure. But we will be ito more
secure.
~Meanwhile, the interest on the SI
trillion debt will approach S100 billion
per year (more if interest rates go up),
money that might have prevented brain
damage in newborns, helped job-train-
ing for the unemFloyed, illed potholes
instreels, orsimply been retained in citi
zens' pockets.
At worst, some future space
traveler might find a blackened earth
continuing Its familiar orbit around the
sun, on into the millions nf years that
were to have been available to us; sur-

FEBRUARY 1986 MI. U



News Focus)

Beneath
The Surface

The

Truth about Divorce,

Custody, and Support

A New Look at
Career Assets

By Lenore J. Weitzman

_ elanne Hayes raised four
children during her 25-year
marriage to an ambitious
lawyer and stale Iegilsllator.
While she was a full-time
homemakerand mother, he
gained education and
experience inthe world of
business and politics. But
upon their divorce, her
investment in Itis political
career wasignored. When her
severe arthritis and astluna
prevented her from
supporting herself, she ended
up on welfare and food stamps.

_In-modem industrial
societies like the United
States, ourmajforform of
wealth comes from
investment in ourselves—our
"human capital"—and in our
careers. Thisistrue in
marriage too. Husbands and
wives typically investin
careers—most particularly in
the husband's education and
career—and the products of

such investments are often a
famllg’s major asset.
ut despite the ideology
ofmarrla?e asapartnershipin
which both partners share
equally in the fruits of the
theirjoint enterprise, the
reality of divorce is quite
different. When it comes to
dividing family assets, the
courts often ignore the
hushand's “career assets"—a
term | coined for the array or
tangible and mtan?lble assets
acquired its part ofa spouse’s
career. o
Consider the findings of
moy 10-year study of divorce:
60 percent of divorcing
couples in California have less
than $20,(00 in fixed assets.
Yet the average divorcing
couple can earn more than
$20,000—more than the value
of ah their fixed assets—in
just one year. This means that
the value of career assets,
indeed the value of earning
capacity alone, is much
greater'than the physical
assets of the marriage.
~ These facts have
important pollcy implications,
for they reveal that courts.
cannof, in factl,ldlwde m_ar;)tlal
roperty equally or equita
Ffth%y o);nitqthe xwajor%ssets gf
the marriage from the pool of
property to be divided at
divorce. Ifone partner builds
his or her earning caf)acny
dui'ng marriage while the
otheris a homemaker and
parent, the partner with that
enhanced capacity has

acquired the major asset of
the marriage Ifthe earning
power—or the income it
produces—is not divided
upon divorce, the two spouses
are left with unequal shares of
the family’s assets. _
~Inthe traditional family
in which the hushand is the
sole wage earner, the wife
often performs services that
help build the husband's
career—whether she types
his papers, entertains his
clients, writes payroll checks
for h|s.emplo?ees, or keeps
the children from disturbing
him. The wife may abandon or
Postpon_e her own education
0 Fut_hlm through school or
help him %et established; she
may quit herjob to move with
him, or she m.ar use her owm
job skills—skills that would
command a salary ifshe were
working for someone else—to
help advance his career.
~Theissue of career assets
is no less significant to

two income families. When
both sjKiuses have worked
during the marriage, my
research shows that most
couples have chosen to give
priority to one spouse’s
career, with the expectation
that both will share in the
benefits of that decision.

In recent rears courts
have moved, although slowly,
to recognize some career
assets as marital property.
Only 10years ago, for
example, most states refused
to recognize pensions as
marital assets. When wives
asserted their claims to share
Fensyon benefits they helped
0 build, the courts said that
pensions were “mere
expectancies” and not truly
property. Today, however,
pensions arc mcreasm%ly _
recognized as part of the joint
property acquired durm?
marriage—and as part of the
assets to be divided ur)on
divorce. Practically al
community property states
and a majority of separate
property states r jw allow
courts to divide pensions at
divorce.

While the horizon looks
br_i?ht for pensions, there is
still @ long way to go on other
issues. One such important
career asset is the marital
partnership’s interest in one
spouse’s professional degree
and license Ifone spouse,
t?;pmally the wife, supports
the other’s professional
education and training, she
exHect_s to share in the fruits
of her investment through her
hut' and's advanced earning
pov . r. Ifthey divorce soon
aftei the student spouse
ﬁraduates, the couple often

ave few tangible assets; most
of their capital has been used
to finance the student's
education. _

Equity requires that the
supporting spouse be
compensated forher
contributions—either with an
award of spousal suwort, or
by reimbursing her fAr the
“Cost" of her hushand's
education. Another remedy
would be to provide the
supporting spouse with an
equivalent educational
opportunity. Yet a.majorlt?/ of
the attorneys and judges
interviewed thought such
awards were “inappropriate*’
or "unnecessary" (even
though the spousesin
relationships saw the quid pro
Zuo as part of "their contract.”

sone man said: "She’s
entitled to it—she earned it").

Benefits received by
workers in the form of health,
accident, and life insurance
are athird type ofcareer asset
being reconsidered. Upon
divorce, the worker’s spouse
(typically female) and minor
children'generally lose
insurance coverage hecause
of the traditional assumption
that the rights to insurance
belong only to the worker.

Since women are often
covered as dependents of
employees, they are especially
vulnerable at divorce, when
they may lose their _
dependency status and their
insurance coverage. Women
between the ages of -15and 65
are most severely affected,
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because they are often unable
tosecure individual coverage
ifthey lose their group
coverage. They are too young
for Medicare and too old to be
‘ood risks" for private
coverage.

AsofJanuary, 1985
about halfthe states had
statutes providing for
conversion of instrance upon
divorce. Some state statutes
ﬁrowde that accident arid

ealth insurance policies that
terminate upon divorce must
contain a conversion privilege
for divorced spouses without
Broofof|nsurabl_llt¥, and must

ypass the physica
examination and doctor's
report normally required to
obtain coverage.

Even these laws may not
gpfarenoug.h in providing

ivorced wiies .vith adequate
medical and hospital
insurance. Many conversion
policies afford far less
coverage than the original
Follc?a_nd require the

tem Ticiary to pay costl
premiums'to maintain them.

| believe the key to real
equality in divorce lies in
legislafive changes that
require, rather than allow,
judges to recognize and divide
all these career assets equally
upon divorce.

Lenorc). Writeman, a
grofessor ofsociology at_
tanford, is theautfiorof"The
Divorce Revolution: The
Unerpfich'd Social and
Economic Consequencesfor
Women and Children in
America-(The Free Press).

StruggHng for Support

By Catherine Bates

My son was five years old
and my daughter was two
when my husband and | were
divorced in 1974, Visitation
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rights were liberal, but their
father failed to take advantage
ofthem much of the time. |
had lost my father at the a?e of
five and remembered well the
ﬁaln of?rowmg up without

im, so [felt very strongly that
mY children should maintain a
relationship with their dad. In
spite of my efforts, there were
periods cfas long as 12
months when they had no
contact with him unless they
initiated it, Financial su i)ort
was sporadic at best, and Iwas
forced to ask the court to
enforce the support order of
$40 a week for the two
childrea , _

My first experience with
ajuvenile and domestic
relations court judge was one
Nl neverfor%et. My
ex-husband told theJudﬁ_e
that he had "forgotten™ his
receipts for the support
paymentsand left themonthe
table at his home The judge, a
confirmed bachelor, said, "If |
had to leave home early
enough to drive more than
three'hundred miles to he in
court atnine a » 1would have
forgotten my recelﬁts t00."
'Diejudge told me that Iwas to
hear the burden of proof that
my ex hushand had mil paid
support and that the judge
was making my ex hushand
pay through the court for his
Frotectlon in the future. My
awyertold me that he saw
little possibility of my bemﬁ
able to Frqve anything to that
particularjudge’s satisfaction,
and since money was a
problem,that Ishould take the
payments through the court
and forget the arrearage.

B% 1980,1was finally able
to establish that | was due
back payments. The court
ordered him to pay $60 a
week, with $20 of that amount
applied to the arrearage.

It was during this time
that the children’s father
began to use emotional
blackmail. He refused to have
anything to do with the
children for some time after
the case was heard, He then
began to tell them how broke
he was all the time hecause of
the amountofsulpport he had
tosend me. He told them that 1
was threatening to have him
put injail. Their emotions

altered between hostility and
understanding, hut they were
always caught inthe middle. It
was an extremely difficult
time, and my mother helped
me financially so that 1did not
have to ﬁ_ursue the matter in
court while the children were
bemgtpulled and tug(ied.
ater that year, 1 fell
down |ciqst_ep_s and broke my
ankle. The injury required
sur_gerk/ and casting and
ultimately forced me to give
up my nursing career. While |
was in the hospital, | received
an offer to act as resident
manaPerofasmaII apartment
complex. A two bedroom
apartment was part of the
compensation,and i took the
ob to put a roof over our
eads; my children and |
survived with my mother's
help. Meanwhile, my home
became a place of strife and
turmoil much of the time.
There were no extrash r
school activities, and as the
children grew older, expenses
increase é)rOfortlonately.
In 198-1,1approached a
local lawyer about going to
court to collect the arrearage,
which had grown to thousands
of dollars by this time, lie
agreed to handle the ease on a
contlngencr basis, receiving
one third of any monies
collected. My ex-hushand did
no_t.af)pear in court for the
initial proceedings, and a
warrant was issued for his
arrest, thou?_h it was never
served. We mallg went to
court on March .30,and aft.ra
lengthy examination of my
claims'and his receipts, an
arrearage of $14,700 was
established. He was told by
the judge that to appeal this
decision he would need to
post bond in that amount. He
was ordered to pay me $1,000
within one month and $100 a
week, with $60 being applied
to current support. He also
received an apology from the
judge for imposing a
'hardshtR" upon him.

By August, 1984, he was
again in arrears, and another
summons was issued. Wegota
court date for September 21,
and he was allowed to purge
hlmsel]‘ofcontemgt charges
by paa/m the $300,

n October 10, my

nr;- tr*
ex hushand was ordered to
liquidate the sum of 12,540
within 18 months and was
given a susPended jail
sentence of 12 months on the
condition that he remain
current in his payments.

During this time, my
daughter began to hate School
and expressed the feeling that
she was losing her father
because ofwhat Iwas doing to
him Itried to talk with her
about the anger that is
generated on both sides of an
issue like child support; 1
hoped she could come to
understand thut such anger
has nothing to do with
anything tin* children do or
don't do. My daughter went to
visit her father in' December.
On the day she was to return
home, she telephoned to lot
me know she hail decided to
live with her father,

I considered dropping the
support case at that tiim.Imt |
needed the money.

In February, 19851
agreed to sign papers giving
custody ofour daughterto her
father. My lawyer and |
advised fils lawyer of my
willingness to do so, hut stated
that we did not intend to stop
pursuing the collection of
what we saw as a just debt
The next communication |
received from my ex hushand
was in the form of a summons
to answer charges of willful
neglect and also, unbelievably,
to ask why her father should
not he given custody.

My lawyer advised me
that he was unable to go to
court to answer the summons,
and I was not I_o?o because he
could handle it from his office.
He wrote to the judge and
explained that he saw the
filing of such papers as
spurious in intent in light of
my agreement to voluntarily

ve the custodﬂy to the father.

nJune 17,1985, custody of
our daughter was awarded to
her father,and 1was ordered
to pay $.30 a week for her
support. (Since that time our
uaughter lias returned to live
with me due to her father's
negligence of her medical
problems.)

MKson was 18 on June
1985 the court determined
that he was legally an adult,



atud Ills father was ini longer
responsible fn. bun. My son is
estranged from his father
because he interprets the lack
of finuncis Isupport as a lack of
love. Iam nolonger able to
help him .esolve this conflict.

On S“gtember 18,1985,
the Marth30,1984, ruling that
required my ex-husband to
postbond intheamount ofthe
arrearage wasreversed by the
court. He is now appealing the
case. [havebeen unable to pay
my lawyer the one third of the
support collected as I have
had to liveon it There was
no money to pay the $30
per week forthe support ofmy
daughter. Myex-husband is
being defended by the Legal
Aid Society in his'area, even
though he is fully employed as
atruck driverand his wife
works part time. lam unable
to obtain such services in my
area, as the Legal Aid Society
here is not funded to handle
child support cases. .

It appears that | am being
slowly boxed into a corner; |
feel as ill nigh I have come full
circle except that the circle
has closed, leaving my
daughter on the outside and
my son not knowing which
side lie beIonPson. If I bad
known what 'would have had
to face fur the last 11 years, |
Probably would not have
ound the courage to take the
step from wife and mother, o
single parent, _

. (Catherine Hates
_isajiscndonyni this
divorced a (fe has taken
topmtect herprivacy)

Phyllis Chester on Custody

On October 28,1975,
New York Judge Guy Ribaudo
awarded sole custody of two
children to their father, Lee
Salk. The judge used an
affirmative standard”to
-

i.lf_ -

decide which parent was
“'better fit'to quide the
development of the children
and their future." Kerstin
Salk's full time mothering and
homemaking were discounted
in favor of Dr. Salk's
psychological expertise and
‘intellectually exciting"

I|fest¥le. .
he Salk v. Salk decision
s" 7pt through public
consciousness; an ominous
warning, a reminder that
children are only on loan to
“good enough™ and
stay-at-home mothers. They
could be recalled by their
more intellectually or
economically solvent fathers.
OnJune 27,1983,
LouisianaJudge Melvin Duran
awarded sole custody of a
four-year old girl with cystic
fibrosis to her
physician father—because,
among other reasons, her
mother, Margaret Gaines
Bezou, was a lawyer who
would not be “a traditional
housewife available to her
child at all hours of the day.”
Although mothers stif
received no wages for their
work athome and far less than
eﬁual pay outside the home,
although most fathers had yet
to assume an equal share of
home and child care, divorced
fathers began a highl
successful media an
legislative campaign for
“equal rights" to sole custody,
alimony, and child support,
and for mandatory{_omt
custody and mediation.
Now in the name of
"feminism" and “fathers’
rights," a climate of terror has
been created. In the last
decade, millions of divorcing
American mothers have been
threatened at some point with
a_custod% battle ifthey didn't
give up their demands for
allm.onK, child support, the
familyhr ', a health or
pension pian, and so on. Most
ofthese mothers (the 85 to 90
percent who have custody)
chose thelr children rather
than money. Their maternal
love has been rewarded by
isolation, invisibility, and
poverty.
During this same decade,
more than tliree million
fathers obtained sole custody

of their children by .
kidnapping and brainwashing
them in systematic and
cult-like ways, and by

judicially *winning" them in

court battles. Often such
fathers have been hailed as
custodial heroes b”ud?es,
filmmakers, mental health
professionals, and the media.

According to my own
studies (300 interviews over
seven years with mothers,
fathers, children, and
experts), most custodially
triumphant fathers are not
Dustin Hoffman. When my
interviews were thematically
coded, a statistical analysis
showed that 30 to GOpercent
of such fathers were
wife-batterers, Only 13
percent were involved in any
pnmarY child care. Many were
psycho oglcall?/ authoritarian
and emotionally distant (GO
Percent orwere "smother’

athers (23 pcicent). Upon
separation, and prior to
«inning custody, 77 percent
revised to pag any child
support, and OFercent
refused to pay alimony—even
when they could afford it.
Thirty-sown percent
kidnapped,and 57 percent
engaged invirulent
antlmqthcrbralnwash_lnF
camFalgns. All custodially
challenging fathers earned
three to seven times more
money than custodiall
embattled mothers did.

As for the mathers in my
study, lonly interviewed those
who were their children’s
"good enough”and only
%lmary caretakers—not.

edea, not even "Moinmie
Dearest." Seventy percent of
these mothers lost custody.
Stay-at-home mothers or
mothers working outside the
home lost because they
earned too little _
money—compared to their
ex-hushands. “Career"
mothers lost because they
earned too much money.

Mo hers also lost custody
for darin \ to desert their
"whipping girl" posts in
abusive marrlages and for
trying to "interfere”with a
violent and incestuous
lather’s visitation rights.
Mothers lost custody for
committing heterosexual or

leshian "adultery*—even after
divorce, and for needing to
move away. (Despite the
fiction of "Kramer vs.
Kramer," fathers—not
mothers—are allowed to
move away with their
children.) “Good enough”
mothers also lost custody for
having religious or jmlitical
opinions their ex-hushands
and judges disliked.

How c_.ild this happen?
Our culture overvalues men,
fathers, and money and
undervalues women, mothers,
and maternal child bonding.
We also have a double
standard for “good enough”
mothering and fathering.

An ideal father is
expected to legally
acknow!edﬁe and .
economically support his
children. Fathers who do_
anything (more) for their
children are often seen as
“better” than mothers—who
are, after all, supposed to do

every[thing. _
he .deal of fatherhood is
sacred. Assuch, it protects
each father from the
consequences of his actions.
The ideal of motherhood is
sacred too. It exposes all
mothers as imperfect. No
human mother can embody
the maternal ideal perfectly

enou%h.
herefore, all mothers
are custodially vulnerable
because they are women; all
fathers, including incestuous,
violent, absent, passive, or
“helper" fathers, can win
custody, not because mothers
are "unfit" or because fa’.,?rs
are truly “equal” parents but
because fathers are men; just
as all custodial mothers and
children are |m.Pover|shed
against their will, both by
individual fathers and by stale
legislators.

~ Gender-neutral
legislation and the concept of
equal rights have consistently
been used against mothers in
divorce .and custody action;,
Feminists are not to blame tor
whatjudges do. However
many feminists have confused
their desire for male
coparenting with the male
right to custody.

_Fathers have always been
entitled to custody; mothers

FEBRUARY 1986 Mi. 69



NABRIOEK 1S X

have always been obliged to
bearand rear children with no
reciprocal rights The
maternal preference was
nevera maternal r|g1ht but
functioned as an obligation in
the best interests of the
child—an obligation that
fathersand judges "allowed"
mothers to undertake if they
were moral enough ce.,
chaste, obedient, and willing
to live in paverty).

Many feminists also
fought for the elimination of
alimony and "fault" divorce
and for mandatory joint
custody and mandatory
mediation—without
understanding how such
practices impoverish and
psycholog|caII%_devastate
mothers and children.
Feminists also fought for
women's right to legal, high
quality, low-cost
abortion—but not for
women's right to legal, high
quality, low-cost motherhood,
both within and outside of
patriarchal marriage.

Inasense, custody
battles are the abortion
controversy—after birth. Who
controls a woman'’s rlaht to
have ornot to havea child and
to have custody of that child?
Each woman herself—or eacli
woman’s husband? Who
determines the conditions
under which all women are
obliged to mother? Each
woman for herself, each family
foritself—or each family's
priest, physK ¢,
Congressman, nd Senator?

he equal treatment of
economic and social
"unequals" is unAust. The
paternal demand for “equal”
custodial rights; the law that
values legal paternity or male
economic superiority over
bidogical motherhood and/or
over maternal primary child
care degrades and violates
both mothers and childrea

Author’s Note: Public hearings
and a national educational
campaign on custod?]/ are
urgently needed. “The Politics
of Child Custody; Mothers on
Trial," a feminist spcakout on
custody, is beln%sgonsored by
New York State NOW, the
National Center on Women and
Family Law, the Children's
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Foundation, the LamMa Legal
Defense and Education Fund,
and others, It will take place on
March 1.1986.in New York City,
at the John Jay College of
Criminal Justice, 445 West 59
Street, New York, New York
10019. Please write the
Women's Center Counseling
Department at this address if
Y}Qu wish to participate in this
istoric event

Phyllis Chester, PhD.,, s the
au horofthe+u_stpubllshed_
"Mothers on Trial; The Puttie
for Children and Custody,”
(McGraw-Hill). Her major
works include the best-Selling
Women and Madness
“also “Women,Maney,
and Palter” ‘Morrow), "Abolt
Me_n"?Panto n), and “With
Chila" (Berkley). She livesin
Brooklyn New York

(Aron)

Forgotten Women:
Noncustodial Mothers

By Donna Mungen

As painful as a divorce
can be, the plight of
noncustodial mothers—those
women who voluntarily
relinquish custody of their
children—is particularly
difficult. More than 11 years
ago, I gave up custody of my
daughter, then flveFears old,
to her father. Even though my
child is h_app%_an.d well, and_
our relationship is good, 1still
feel torn about my decisioa

Meghan, a Los Angeles-
based mental health
counselor who works with
noncustodial mothers, thinks
that “womenwho... are
without their children often
experience the pregudlce of
those who believe that to be
apait from one’s children
violates one of the most basic
beliefs of our society, which is
that the mother belongs with
the child. To (relinquis

custodyl no matter how tough
you are inside, requires alot of
self esteem and external
support" _

Curcent estimates reveal
that between 500,000 and one
million women have given up
custody of their children,
according to Dr. Catalina
Herrerias, a professor of social
work at the University of
Michigan. Herrerias, herself a
noncustodial mother, recently
did a controlled study of 130
such women, and found that
the women bad a variety of
reasons for awarding custody
to their former husbands:
severe financial difficulties,
involvement in destructive
relatlonshlps with their
former mates, the threat ofa
_costI_Y. legal fight, or emational
inabi |t?/ to handle the kids.

Ellen Kimball of Sudbury,
Massachusetts, sent her
children to her ex-husband
after being burdened with
medical problems. "L found my
ex hushand wanted to share
the kids," she said “It was a
very jest thing to do."

hough she recognized
the soundness of her decision,
she was still haunted by her
choice; timt unease resulted in
the founding of Mothers
Without Custod «The group,
with a Slagmg membership of
about -120, has aided
thousands of women who
need practical advice,
understanding, and moral
support , _

“The support is crucial;

feelings of quilt and confusion
are common, and in many
instances can be t_rlggered by
the attitudes of friends and
family members—in
particular, parents. One
woman, K.C. Kuyper, left her
three children with their
father in Illinois to relocate to
Los Angeles. “My mother
doesn'tunderstand it at all,"
she says, “though she loves me
a great deal. Many of her
friendsare abouther same age
and they talk about their
?randchlld_ren.... Lthink she
ells the neighbors I'don't
bring the children by because
they're in school."

All'of us who've been
through the experience agree
that good legal advice is a key
factor in shaping the kind of

relationsh.ii) a noncustodial
mother will have with her
children. Los Angeles based
activist attorney Gloria Allred
says that though a custody
arrangement can be changed,
“itisnoteasily modifiable The
courts are concerned with Uie
best interests of the child.
They u_suaII%.don’t feel that
uprooting children or
transferring them without
good cause Isin their interest."
Abattle to establish
custody could easily cost
between $5,000 an
$30,000 —prohibitive for most
women. To minimize some of
the expense, Allred
recommends investigating
whether a local women-!
lawyers association has
low-cost, family law attorneys.
“lalways advise a woman to
have an attorney," Allred says.
"It is dtla%erous to walk
throughthe legal system
without one." Cathy Knapp,
current president of Mothers
Without Custody of Houston
Toxas, concurs,and points out
that her%roup plans to reach
women "before divorce,
Sometimes a woman will use
the same attorney as her
husband—the worst thing you
cando." , ,
Despite the immediate
mental anguish and strained
relationships, many _
noncustodial mothers believe
their choice helped contribute
to the long term well being of
their children, and to the
improvement of their own
lives. Meghan found “an
alternative way o! motherm_%
and sharing the children wit
their father." Today, her
children are grown, and she is
particularly pleased with the
effect her decision has had on
her daughters.
~ "I'see this level of
independence and
resourcrfu'ness in both of
them. 11ilt to think part of
that comes from seeing me
carve out an entirely new life
for myself." £3

Contact Mothers V.ithout
Custody, P.0. Box 56762
Houston, Texas 77027. If
requesting information,
please enclose a
self-addressed, stamped,
business-size envelope.
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SUPERIOR COURTS
DOMESTIC RELATIONS CASES

FILINGS
FY 82 - FY 85
% INCREASE
COURT Y8 FY 83 FY 84 FY 85 ASC
FY 85 FY 85
Anchorage 5180 4917 5074 5013 -3 -1
Barrow 0 65 91 92 + 2 + 1
Bethel 117 160 136 147 + 26 + 8
Fairbanks 1295 1333 1489 1565 + 21 + 5
Juneau 416 465 490 629 + 51 + 28
Kenal 341 354 425 484 e, 14
Ketchikan 355 321 332 340 -4 )
Kodiak 158 217 1% 189 + 20 - 4
Kotzebue 87 82 108 64 - 2% -4
Nome 81 93 81 9% + 21 + 2
Palmer * 314 442 578 | + 31
Sitka 137 145 152 107 7, - 30
Valdez * * * 53 |
Bl : % 8% % | - 43
TOTAL 8257 8546 9102 9408 + 14 ¢ 3
* NOT YET A SUPERIOR OOURT
BY JUDICIAL DISTRICT
First 908 1011 1060 1125 v 24 b6
Second 258 240 280 254 -2 -9
Third 5679 5802 6137 6317 + 11 + 3
Fo' rth 1412 1493 1625 1712 + 21 b5

FISCAL YEAR JULY 1- JUNE 30



SUPERIOR COURTS
DOMESTIC RELATIONS CASES
COMPOSITION OF FILINGS

FY 85

CASETYPE

COURT DISSOLUTION RECIPROCAL DOMESTIC TOTAL
DIVORCE OF MARRIAGE SUPPORT VIOLENCE OTHER

Anchorage 991 1694 1170 1082 76 5013
Barrow 7 13 15 54 3 92
Bethel 9 45 22 6d 3 147
Fairbanks 331 629 193 351 61 1565
Juneau 108 253 87 137 44 629
Kenai 45 224 83 131 1 484
Ketchikan 71 131 60 73 5 340
Kodiak 50 63 20 50 6 189
Kotzebue 5 20 12 27 0 64
Nome 15 23 23 35 2 9
Palmer 77 228 8 164 24 578
Sitka 17 43 14 26 7 107
valdez 8 14 8 22 1 53
Bt 11 20 4 10 4 49
TOTAL 1745 3400 1796 2230 237 9408

BY JUDICIAL DISTRICT

First 207 447 165 246 60 1125
Second 27 56 50 116 5 254
Third 1171 2223 1366 1449 108 6317
Fourth 340 674 215 419 64 jIr2

FISCAL YEAR JULY 1- JUNE 30



i COURT

Anchorage
Barrow
Bethel
Fairbanks
Juneau
Kenai
Ketchikan
Kodiak
Kotzebue
Nome
Palmer
Sitka

Valdez

Wrangell/
Petersburg

TOTAL

FY 82

5180

117
1295
416
341

158
87
81

137

*

*

8257

SUPERIOR COURTS

FY 83

4917
65
160
1333
465
354
321
217
82
93
314
145
*
80
8546

* NOT YET A SUPERIOR COURT

First

Second

Third

Fourth

908

258

5679

1412

FISCAL YEAR JULY 1 - JUNE 30

FY 84

5074
91
136
1489
490
425
332
19%
108
81
442
152
86
9102

DOMESTIC RELATIONS CASES
FILINGS

FY 82 - FY 8

FY 85

5013
92
147
1565
629
484

189
64
98

578

107
53
49

9408

BY JUDICIAL DISTRICT

1011
240

5802

1493

1060

280
6137
1625

1125

254
6317
1712

% INCREASE

j pv 8
FY 85
- 3
4 2
4 26
+ 21
4 51
4 42
- 4
4 20
- 26
+ 21

-2

-+

11
21

-+

FY
FY

+

84
85
1
1
8
3)
28
14
2
4
41
21
3l
30

43

O w O o
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SUPERIOR COURTS
DOMESTIC RELATIONS CASES
COMPOSITION OF FILINGS

FY 85

CASETYPE

COURT DISSOLUTION RECIPROCAL DOMESTIC TOTAL
DIVORCE OF MARRIAGE SUPPORT VIOLENCE OTHER

Anchorage 991 1694 1170 1082 76 5013
Barrow 7 13 15 54 3 92
Bethel 9 45 22 68 3 147
Fairbanks 331 629 193 351 61 13ft5
Juneau 108 253 87 137 44 629
Kenai 15 224 83 131 1 84
Ketchikan 71 131 60 73 S 340
Kodiak 50 63 20 50 6 189
Kotzebue 5 20 12 27 0 64
Nome 15 23 23 3H 2 9%
Palmer 77 228 & 164 24 578
sitka 17 43 14 26 7 107
Valdez 8 14 8 22 1 53
P 1 20 4 10 4 49
TOTAL 1745 3400 1796 2230 237 9408

BY JUDICIAL DISTRICT

| First 207 447 165 246 60 1125
Second 27 56 50 116 5 254
Third 1171 2223 1366 1449 108 6317
Fourth 340 674 215 419 64 1712

Fiscalyear july 1— june 30
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