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HOUSE 

COMMITTEE REPORT
( 7 )

Date referred: 1/22/86
F U R T H E R  R E F E R R A L S : FINANCE

D A T E :___________________

The J U D I C I A R Y __________________ C o m m ittee has c o n s i d e r e d  HB 496________

"An A c t  r e l a t i n g  to spousal supp ort and a t t o r n e y  fees d u r i n g  divorce 
proceedings, and to judicial r e v i e w  of m a r r i a g e  d i s s o l u t i o n  
agreements; and p r o v i d i n g  for an e f f e ctive date."

and recommends: 

do pass 

do not pass

do pass w i t h  a t t a c h e d  amendment(s) 

no r e c o m m e n d a t i o n

replaca w i t h  C  iS a f t  W fcCTQD j [ ] same title

[ ] n e w  title

and recommends

[ ] further referral to the

and attaches: [ letter of intent
[ ] first fiscal note
[ ] n e w  fiscal note
[ ] zero fiscal note

SIGNING  DO PASS:

Committee

M l ,
C h a i rman
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LETTER OF INTENT for CSHB 496 (Jud) 

H o u s e  J u d i c i a r y  Committee

(907) 465-4990

The Court S ystem  submitte d a fiscal note on H B  496 of 
$4CKi, 100 for FY 87. A f t e r  inquiry, it was d e t e r m i n e d  that 
the fiscal note assumed that t here w o u l d  be no i n c re ase in 
time b e t w e e n  t he filing and hearing of each d i s s o l u t i o n  
p e t i t i o n  and that the changes in S e ction 12 will require as 
m u c h  as two hours for each petition.

It is the intent of the J u d i c i a r y  C o m m i t t e e  to avoid 
imposin g additional costs on the Court S y s t e m  by 
a c k n o w l e d g i n g  that p e t i t i o n e r s  m a y  e x p e r i e n c e  some d e lays in 
the p r o c e s s i n g  of n o n - e m e r g e n c y  d i s s o l u t i o n  petitions. 
Furthermore, it is t he intent of the c o m m ittee that any 
addition al sc reening of d i s s o l u t i o n  p e t i t i o n s  w h i c h  m a y  
b e c o m e  n e c e s s a r y  be p e r f o r m e d  by e x i st ing p e r s o n n e l  and 
w i t h i n  existin g appropriations. Based upon this analysis, 
t he J u d i c i a r y  C ommittee b e l ieves that a zero fiscal note is

House J u d i c i a r y  C o m m ittee



Or i cir.nl yoonsor: R u l e s / G o v e r n o r

I'T T-TE H O U S E  B Y  THE J U D I C I A R Y  COMMITTEE

OS F C R  H O U S E  HIV. UO. 496 (Judiciary)

IN T H E  LEG 1ST,AT)IRE OF TOE STATE OF ALASKA.

F O U R T E E N T H  L E G I S L A T U R E  - SECOND S E S SION

A  RILL

For nr. Act entitled: "An Act relating to divorce, dissolution, and .annul­

ment? and amending Rule 34(a), A l a s k a  Rules of Civil 

P r o c e d u r e ."

3K IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF A L A S K A :

* Secti on 1. AS 25 .24.140 is repealed and r e e n a c t e d  to read:

Sec. 25.24.140* ORDERS D U R I N G  ACTION. (a) D u r i n g  the p e n d e n c y

ol the action, upon a pplic a t i o n  a spouse may, in appropriate c i r c u m­

stances, b e  a w arded expenses, including

(1) a t t o m e v  fees and costs that r e a s o n a b l y  appr ox i m a t e  the 

actual fees and costs r e q u i r e d  to p r o s e c u t e  or de fend the action?

(?.) r e a s o n a b l e  spousal support, incl uding m e d i c a l  expenses?

and

(3) reaso n a b l e  support for m i n o r  c h i l d r e n  in the care of

the spouse, if there s a legal o bligation of the noncu stodial spouse

to p r ovide support.

(b) D u r i n g  the p e n d e n c y  of the action, u p o n  a p plication a spouse

is entitled  to n e c e s s a r y  prote c t i v e  orders, w h i c h  m a y  include orders

(!' p r o v i d i n g  for the f r e e d o m  of each spouse from the

control of the o ther spouse?

(2) r e s t r a i n i n g  each 3pouse from subje cting the other 

spouse or another p e r s o n  living in the h o u s e h o l d  to domest ic violence, 

no defined in AG 25.35.060?

(3) d i r e c t i n g  one spouse to v a c a t e  the m a r i t a l  r e s i d e n c e  or 

the home of the other spouse?
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(4) r e s t r a i n i n g  a spouse from c o m munica ting d i r e c t l y  cr 

Indirectly w i t h  the oth er spouse;

(5) restraining a spouse from e n t e r i n g  a p r o p e l l e d  v e hi cle 

in the p o s s e s s i o n  of or occupied b y  the other  spouse; and

(6) pro hib i t i n g  a spouse from d i s p o s i n g  of the p r o p e r t y  of 

either spouse or m a rital p r o p e r t y  w i t h o u t  the p e r m i s s i o n  of the other 

spouse or a court order.

(c) A f t e r  a hearing, the court m a y  also order that the parties 

engage in p e r sonal or family coun seling or m e d i a t i o n  if b o t h  parties 

agree. The court shall provide in the o r d e r  for the p a y m e n t  of the 

costs of counse ling or mediation.

* Sec. 2. AS 25.24.160 is amend ed to read:

Sac. 25.24.160. JUDGMENT. Tn a judgment in an a c t i o n  for d i­

vorce. or a c t i o n  declaring a m a r r i a g e  v o i d  or at any time after j u d g­

ment, the court w a y  provide

(1) for the payment by either or b o t h  parties of an amount 

of m o n e y  cr goods, in gross or installme nts that m a y  include cost- 

of-living adjustments, as m a y  be just a n d  p r o p e r  for the parties to 

contribute toward the nurture and e d u c a t i o n  of their children, and the 

court m a y  o rder the parties to arrange w i t h  their employers for an 

automatic payroll deductiou each m o n t h  or each pay period, if the 

period is other than monthly, of the amount of the installment; if the 

employer agrees, the installment shall be f orwa r d e d  by the e m p loyer to 

the cleric of the superior court w h i c h  e n t e r e d  the judgment or to the 

court trustee, and the amount of the instal l m e n t  is exempt f r o m  exe­

cution;

(2) for the r e c o v e r y  b y  one p a r t y  from the o t h e r  of an 

amount of m o n e y  for maintenance, in gross or in installments, as may 

be just and n e c e s s a r y  w i t h o u t  regard to w h i c h  of the parties is in

CSHB 4 9 6 (Jud) -2-



faults

(3) for the de liver^ to e i th er party of that party's p e r­

sonal pr ope r t y  in the possession or control, of the o the r p artv  at the 

time cf g iving the judgment j

(4) for the d i v i sion b e t w e e n  the parties of their property, 

w h e t h e r  ioint or separate, acquired o n l y  during coverture, in the 

ma n n e r  as m a y  bo. ixist, and w i t h o u t  r e g a r d  to w h i c h  cf the parties it 

in fault? however, the court, in m a k i n g  the division, m a y  invade the 

p r o p erty of either spouse acquired before nsarri ige w h e n  the balancing 

of the. equities between the partie s require s it; and to accomplish 

this end the judgment m a y  requ ire that one or b o t h  of the parties 

assign, deliver, or c onve y any of their real cr pe rsonal p r o pe rty to 

the other p a r t y  [ j

(5) TO C HANGE  THE N A M E  O F  ONE OF THE P A R T I E S ] .

Sec, 3. AS 25.7k is a m en ded b y  adding a n?.w section to read:

Sec. 35.34.165. CHANGE OF MAKE IN DIVORCE. (a) In a judgment 

in an action for divorce or a c t i o n  d e c l aring a m a r r i a g e  void, the 

court, m a y  chang e the n a m e  of either of the parties.

(b) If a p a r t y  seeks a change of na me to a n a m e  other than a 

prior name, the court shall set a date for h e a r i n g  not less than 40 

days after filing of the action. N otice  of the applic a t i o n  for a 

change of name to a nam e other than a p r i o r  name and the date of the 

hearing shall b e  p u b l ished once each w e e k  for four conse cutive c a l e n­

dar w eeks  before the h e a r i n g  in a n e w s p a p e r  of general, c irculation in 

the judicial district. At the hearing, the court shall b y  judgment 

author ise the party to assume  the n e w  n a m e  in not less than 30 days 

after issuance of the judgment, if the court is satisfied that no 

r easonable objection exists to a s s u m p t i o n  of the. n e w  name. W i t h i n  10 

days after issuance of the Judgment the party  shall p u b l i s h  notice of
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the approva l of the name change in a n e w s p a p e r  of general circulation 

in the judi cial district.

flee. 4. AS 2 5 . 2 A . 2 0 0 (a) is a m ended to read:

(a) A  h u s b a n d  and w i f e  toge ther m a y  petit i o n  the superior court 

for the d i s s o l u t i o n  of their m a r r i a g e  u n d e r  AS 25.24.200 - 25.24.260 

if the f o l l o w i n g  c on ditions exist at the time of filing the petition:

(1) i n c o m p a t i b i l i t y  of temperament lias caused the i r r emedi­

able b r e a k d o w n  of the marriage;

(2) if there are. m i n o r  children of the marriage or the wile 

is pregnant, the spouses h a v e  agreed on w h i c h  spouse or third par tv 

shall be a w a r d e d  c u stody of each m i n o r  child  of the. marri age a n d  the 

extent of visitation, including  v i s i t a t i o n  by grandp arents and other 

person.?, a n d  support to be p r o vided on the children's behalf, whether 

the. payments arc to b e  m a d e  t h r o u g h  the chil d support enforcement 

a g e n c y ^  and the tax conseq u e n c e s  of that a g r e e m e n t ;

(3) the spouses have agreed as to the distributio n of all 

j o i n t l y  owned real and p e r s o n a l  p r o p e r t y , including retirement b e n e­

fits and o t h e r  ca reer assets, and the payment of spousal support, if 

any, and the tax c o nsequ ences r e s u l t i n g  from these distribution s and 

payments; and

(A) the spouses have agreed as to the pay ment of all u npaid 

obliga t i o n s  incurred b y  either or b o t h  of them, and as to p a y ment of 

obligations i ncurred j o i n t l y  in the future.

Sec. 5. AS 2 5 . 2A.200(b) is amended to read:

(b) A  h u s b a n d  or w ife m a y  sepa rately p e t i t i o n  for dissolutio n of 

their m a r r i a g e  u n d e r  AS 25.2A.200 - 25.24.260 if the f o l l owing con­

ditions exist at the time of filing the petition:

(1) incomp a t i b i l i t y  of temperament, as evide n c e d  by e x t e n d­

ed absence or otherwise, ha s caused the irremediable b r e a k d o w n  of the



m a r r i a g e ;

(2) the p e t i t i o n i n g  spou.se has been. u n a b l e  to asc ertain the 

other spouse's p o s ition in regard to the d i ssolution of their nnrriage 

and in r egard to the division  of prooerty, i n cluding retirement b e n e­

fits .and other career a s s e t s r p a yme nt of debts, and custody, «upport 

and v i s i t a t i o n  because  the w h e r e a b o u t s  of the other spouse is u n k n o w n  

to the p e t i t i o n i n g  spouse after r easonab le efforts h a v e  b e e n  made to 

locate the absent spouse; and

(3) the other spouse cannot he p e r s o n a l l y  served with 

process inside or outside the state.

•fee. 6. AS °5. 24 . 200 (c) io amend ed to read:

(c) Preent as p r o v i d e d  in A S  25.24.220(1), noth ing W T H i r G l  in 

AS 25.24.200 - 2 5 . 3 4.190 [THIS SECTION] p r o h i bits a spouse w h o  has 

b e e n  person a l l y  served w i t h  a copy of a petiti on m a d e  under (a ) of 

this s e c tion  from e x e c u t in g  nr ..^yearance, w a i v e r  o f  time to answer, 

and w a i v e r  of n otice of bearing. T h e  appea rance and w a ivers shall 

include an acknow l e d g m e n t  signed b ef ore an o f ficer authorised to 

a d m i n i s t e r  a n  oath or affirm a t i o n  that the spouse b e i n g  served has 

read the petition; assents to the terms r e l ating to custody of the 

children, child support, visitation, spousal support and r e s u lta nt tax 

consequences, d i v i s i o n  o f  property, including retirement b e n ef its and 

ether career assets, ar.d allocation of debts; agrees that the c o n d i­

tions o t h e r w i s e  re quired by (a) of this section exist; agrees that the 

p e t i t i o n  constitutes the entire a g r e eme nt b e t w e e n  the narr.ies; u n d e r­

stands f u lly t ' tature and conseqtiences of the action; and is not 

signing the a ppearance  ar.d waivers under duress or coercion.

Sec. 7. A S  25.24.210(d) is amended to read:

(d) The p e t i t i o n  shall reque st that the m a r riage be dissolved 

and, that the [ P R I O R I  name of a spouse be changed [ R E S T O R E D  1 , if
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desired b y  that spouse.

* S e c .  3. AS 25.24.210(g) is amend ed to road:

(~) If the p e t itio n is b r ought by b o t h  spouses ur.dt:r AS 25.24.- 

200(a), the petitio n shall, state in detail the terms of agree m e n t  as 

b e t w e e n  the spouses w i t h  "egarc! to the custody of children, child 

support, visitation, spousal support and tar. consequences, if a.nv,

division of property, including re tirement benefits and other career 

a s s e t s , and a l l o c a t i o n  of debts, and, in addition, shall state

(1) the r e s p e c t i v e  occupations of the spouses;

(.2) the income, assets, and liabilities of the respective

spouses at the time of filing the petition?

(3) the date arc! place of the marriage;

(4) the name, date of birth, and current custodial status 

of each m i n o r  child bcrn. of the m a r r i a g e  or adopted by the p e t i t i o n­

ers ;

(5) w h e t h e r  the w i f e  is pregnant;

(6) other facts and circumstances which the petitioners

believe should be considered; iAHD]

(7) that t h e  petition ccmstitutes the en tire agreement

b e twe en the parties; and

(8) any other r e lief sought by the spouses.

* Sec. 9. AS 25.24.220(b) is r e p e a l e d  and reenacte d to read;

(b) B o t h  spouses shall attend the h e aring p e r s o n a l l y  and not 

through counsel. However, if the p e t i t i o n  is brought by b o t h  spouses

u n d e r  AS 25.24.200(a) and if the peti tion is not subject to (i) of

this section, a spouse m a y  comply w i t h  AS 25.24.200(c); in that case

only the spouse filing the pe tit i o n  is required to attend. Either

spouse m a y  have counsel at the hearing.

* Sec. 10. AS 25.24.220(d) is amended to read:

<”SHB 496 (Jud) -6-



(d) T.1 the p e t i t i o n  is brought b y  both spouses u n d e r  A S  25.24.-

°C0(u). the court shall examine the petiti oners cr p e t i t i o n e r  present 

and consider w h ethe r

(1) the spouses fully u n d e r s t a n d  the n ature and c o n s e­

quences of their action;

(1) the w r i t t e n  agreement? b e tween the spouses concerning 

c hild custody, child support, and v i s i t a t i o n  are fair, just, and 

equitable as b e t w e e n  the spouses and in the best interests of tha 

a i ldr sn of the marriage;

(3) the w r i tten agreements b e t w e e n  the spouses r e l a t i n g  to 

the division of property, including retirement bene fits and other 

c a r eer assets, spousal support, and the al loc a t i o n  o f  oblig ations are 

fair, just, and equitable; (AUDI

(4) the w r i t t e n  agreements c o n s t i tute the entire agreement 

b e t w e e n  the p a r t ies; and

(5) the conditions in AS 2 5 . 2 4 . 2 0 0 (a) have b e e n  met.

Sec. 11. AS 25.24.220(g) is amended to read:

(g) The court m a y  amend the w r itten agreements b e t w e e n  the 

spouses relating to child custody tld support, visitation, spousal 

support, d i v ision of the propeicy, including r etirem ent benefi ts and 

other career assets, and allocation  of obligations, but only if b o t h  

p etitioners  concur ~n the amendment in w r i t i n g  or r;n the r e c o r d .

Sec. 12. AS 25.24.220 is amended by adding n e w  subsections to read:

(h) In its e x a m i n a t i o n  of the p e t i t i o n e r  or petit i o n e r s  und er

(d) of this section, the court shall use a h e i g h t e n e d  level of s c r u t i­

ny  of agreements if

(1) one p a r t y  is r e p r e s e n t e d  by counsel and the other is

not;

(2) an u n u s u a l l y  h i g h  or low amount of child support will
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be awarded;

(3) d o m estic violen ce complaint has been riled d uring  the

marriagej

(4) there are u n u s u a l  child cue tody provisions; or

(5) there is a p a t e n t l y  inequit able division of the marital

estate.

(i) If the court finds that a h i g h e r  level of scrutiny is r e­

quired b y  (h) of this section, the court shall e x ami ne the writt en 

agreements between, the spouses to determine that thev arc fair iusc, 

and e q u i t a b l e r that they co nstitute the entire ag reement b e t w r *' the 

parties, and that the agreements c once rning child c u s t o d y , child 

support, and v i s i t a t i o n  era in the b e s t  interest of the children cf 

the m a r r i a g e , if any. The court shell require  the p r e sence of both 

spouses at a hearing for this p u r pose unless the court finds on the 

r°ccrd that it w o u l d  constitute a significant h a r d s h i p  on one of the 

spouses to appear, and that a fair, just, and equitable agreement has 

be e n  reached.

* flee. 13. AS 25.34.230(a) is amended to read:

(a) If the petition, is b r o u g h t  b y  one or b o t h  3pouses under 

AS 2 5 .°4. 2 0 0 ( a ) , the court m a y  grant the spouses a final decree of 

dissolut ion and shall order [ P R O V I D E  T H E ]  other r elief as p r o v i d e d  in 

this section if the court, u p o n  c o n s i d e r a t i o n  of the information 

contained in the petition and the testimony of Che spouse or spouses 

at the hearing, finds that

(1) the spouses u n d e r s t a n d  fully the n a t u r e  and conse­

quences o f  their action;

(2) the w r i t t e n  agreements betwe en the spouses concerning 

child custody, child support, and v i s i t a t i o n  are in the best interest

of t h e children of the marriage, cons titute the entire agreement of 
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t h e  r > n r t i e s  o n  c h i l d  c u r , t o d y ,  c h i l d  s u p p o r t ,  a d  v i s i t a t i o n ,  a n d  a r n  

r . c t  g r o s s l y  u n f a i r ,  u n j u s t ,  c r  i r - e c u i  t a b l e  a s  b e t w e e r  t h e  r p c n s o s ;

(3) C h e  w r i t t e n  a g r e e m e n t s  b e t w e e n  t h e  s p o u s e s  c o n c e r n i n g  

[ C H I L D  C U S T O D Y ,  C H I L D  S U P P O R T ,  V I S I T A T I O N ,  ] s p o u s a l  - s u p p o r t  and tax 

c o n s e q u e n c e s ,  I f  a n y ,  d i v i s i o n  o f  p r o p e r t y ,  i n c l u d i n g  r e t i r e m e n t  

b o r e r i t s  a n d  o t h e r  c a r e e r  a s s o t s ,  a n d  a l l o c a t i o n  o f  o b l i g a t i o n s  a r e  

n o t  g r o s s l y  u n f a i r ,  u n j u s t ,  o r  i n e q u i t a b l e  a n d  c o n s t i t u t e  t h e  e n t i r e  

a g r e e m e n t  b e t w e e n  the p a r t i e s  f A N D  A R E  I N  T H E  B E S T  I N T E R E S T S  O F  T H E  

C H I L D R E N  O F  T H E  M A R R I A G E ,  I F  A M Y 3 ;  a n d

(4) [ ( 3 ) 1  the conditions in A.S 2 5 . 2 4 . 7.00(a) have beer net. 

Sec. 14. AS 35.24.230(e) is amen dec to read:

(e) If the petition is brought bv b o t h  spouses u nder AS 25.24.- 

200 (n), the court shall change [FIE STORE] e ither s p o u s e’s r?RI0?.l

n a m e ,  i f  t h e  s p o u s e  s e e k i n g ,  a  c h a n g e  o f  t o  n  n a m e  o t h e r  r h a r  a

prior name complies w i t h  AS 2 5 .24.145(b), TSO REQUESTED, AMD] shall 

fully and s p e c i f i c a l l y  sec out in the decree the writte n agreements of 

the s p o u s e s ^  [RELATING TO CHILD CUSTODY, CHILD SUPPORT, VISITATION, 

S P O U S A L  SUPPORT, D I V I S I O N  OF PROPERTY, A N D  THE A L L O C A T I O N  OF THE 

O B L I G A T I O N S  O F  T H E  SPOUSES;] and [THE COURT] shall o r d e r  the p e r f o r­

man c e  of those w r i t t e n  agreements. The court shall also state, in the 

decree, w h e t h e r  child support payments are tc be m a d e  through the 

child support e n f o r c e m e n t  agency. If the p e t i t i o n  is b r oug ht b y  cne 

spouse u n d e r  AS 25.24.200(b), the decree shall state th-t it does not 

b a r  future a c t i o n  on the issues not r e s o l v e d  in the decree.

Sec. 15. AS 25.24.250 is amended b y  adding a n e w  s ub section to read:

(c) Forms or i n struct ions p r e p ^ r ^ d  u n d e r  (a) of this section 

must s p e c i f y  that the d issol ution petition constitu tes the entire 

agreement b e t w e e n  the parties and p r o v i d e  examples of kinds of p r o p e r­

ty and obli g a t i o n s  that are subject to distribution.
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* Sec. 16. AS 25.24 is a m e nded b y  adding a n e w  section to article ? to 

read:

See. 25.24.290. DEFINITION. T n AS 25.24.200 - 25.24.290 "career 

assets" m e a n s  tangible and intangible assets and o bl igations resulting 

from a s u c u s a’s education, profession, or emp loyment that w e r e  ac­

quired at least in part  as a result o f  direct or indirec t c o n t r i b u­

tions m a d e  b y  the other spouse. A  di vis i o n  of career assets shall 

take into c o n s ide ration the extent to w h i c h  each spouse, contribut ed to 

the .acquisition *.>f the career assets.

* Sec. 17. AS 25.24.165 «g added b y  sec. 3 of this Act, AS 25.24.210(d) 

l a m ended  b y  sec. 7 ov this Act, rand AS 25.24.230(e) as amended b y  sec. 14 

of this Act h a v e  the effect of a m e nding Rule 8 4 ( a ) , Alaska Rules cf Civil 

Procedure, to a l l o w  a change of na me to a name o ther than a prior n a m e  to 

be c o m m e n c e d  in a co mplaint for d i v o r c e  or annulment cr a p e t i t i o n  for 

d i s s o l u t i o n  o f  marriage.

CSHB 4 9 6 (Jud) - 1 0 -
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C l o c k s i n  Draft 
U t e rir.oh 1 e 
3/12/86

O r i g i n a l  sponsor: R u l e s / G o v e r n o r

IN T H E  H O U S E  BY THE J U D I C I A K Y  COMMITTEE

CS FOR H O U S E  BILL NO. 496 (Judiciary)

IN T H E  L E G I S L A T U R E  O F  THE ST ATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A B I L L

F o r  an Act entitled: "An A c t  r e l a t i n g  to divorce, d i s s o l u t i o n ,  and annul­

ment; and a m e n d i n g  Rule 84(a), A l a s k a  Rules  of Civil 

P r o c e d u r e ."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  ST ATE OF ALASKA:

* S e c t i o n  1. AS 2 5 . 2 4 . 1 4 0  is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 25.24.140. O R D E R S  D U R I N G  ACTION. (a) D u r i n g  the pendency

of the action, u p o n  a p p l i c a t i o n  a spouse may, in a p p r o p r i a t e  c ircum­

stances, he a w a r d e d  e x p e n s e s ,  i n c l u d i n g

(1) a t t o r n e y  fees and costs that r e a s o n a b l y  app ro x i m a t e  the 

actual fees and costs r e q u i r e d  to p r o s e c u t e  or d e f e n d  the action;

(2) r e a s o n a b l e  s p o u s a l  support, i n c l u d i n g  m e d i c a l  expenses;

and

(3) r e a s o n a b l e  s u p p o r t  for m i n o r  c h i l d r e n  in the care of 

the spouse, if there is a legal o b l i g a t i o n  of the n o n c u s t o d i a l  spouse 

to p r o v i d e  support.

(b) D u r i n g  the p e n d e n c y  of the action, u p o n  a p p l i c a t i o n  a spouse

is e n t i t l e d  to n e c e s s a r y  p r o t e c t i v e  orders, w h i c h  m a y  include orders

(1) p r o v i d i n g  for the f r e e d o m  of eac h s pouse from the 

c o n trol of the other spouse;

(2) r e s t r a i n i n g  ea ch spouse f r o m  s u b j e c t i n g  the other 

spouse or a n o the r p e r s o n  l i v i n g  in the h o u s e h o l d  to d o m e s t i c  violence, 

as d e f i n e d  in AS 25.35.060 ;

(3) d i r e c t i n g  one s p o u s e  to v a c a t e  the m a r i t a l  residence or 

the h o m e  of the o t h e r  spouse;

- I- C S H B  4 9 6 (Jud)
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(A) r e s t r a i n i n g  a s p o u s e  from c o m m u n i c a t i n g  d i r e c t l y  or 

i n d i r e c t l y  w i t h  the o t h e r  spouse;

I
(5) r e s t r a i n i n g  a s pouse f r o m  enterin g a p r o p e l l e d  vehicle 

in the p o s s e s s i o n  of or o c c u p i e d  by the other spouse; and

(6) p r o h i b i t i n g  a s p o u s e  f r o m  d i s p o s i n g  of the p r o p e r t y  of 

e i t h e r  s p o u s e  or m a r i t a l  p r o p e r t y  w i t h o u t  the p e r m i s s i o n  of the other 

spouse or a court order.

(c) A f t e r  a h e a ring,  the court m a y  also orde r that the parties 

e ngag e in p e r s o n a l  or f amily c o u n s e l i n g  or m e d i a t i o n  if b o t h  parties 

agree. The court shal l p r o v i d e  in the order for the p a y m e n t  of the 

costs of c o u n s e l i n g  or m e d i a t i o n .

* Sec. 2. A S  2 5 . 2 4 . 1 6 0  is a m e n d e d  to read:

Sec. 25.2 4.160. J U D G M E N T .  In a judgme nt in an a c t i o n  for d i­

vo r c e  or a c t i o n  d e c l a r i n g  a m a r r i a g e  v o i d  or at any time after j u d g­

ment, the c o u r t  m a y  p r o v i d e

(1) for the p a y m e n t  b y  e i t h e r  or b o t h  p a r t i e s  o f  an amount 

of m o n e y  or goods, in g r o s s  or i n s t a l l m e n t s  that m a y  i n c l u d e  cost- 

o f - l i v i n g  a d j u s t m e n t s ,  as m a y  be j u s t  and p r o p e r  for the p a r t i e s  to 

c o n t r i b u t e  t oward the n u r t u r e  and e d u c a t i o n  of their c h i l dren,  and the 

court m a y  o r d e r  the p a r t i e s  to a r r a n g e  w i t h  their e m p l o y e r s  for an 

a u t o m a t i c  p a y r o l l  d e d u c t i o n  each m o n t h  or each p a y  p e r i o d ,  if the 

p e r i o d  is o t h e r  than m o n t h l y ,  of the a mount of the i n s t a l l m e n t ;  if the 

e m p l o y e r  agrees, the i n s t a l l m e n t  shall be f orwarded b y  the e m p l o y e r  to 

the c l e r k  of the s u p e r i o r  c o u r t  w h i c h  e n t e r e d  the j u d g m e n t  or to the 

court trustee, and the a m o u n t  of the i n s t a l l m e n t  is e x e m p t  f r o m  e x e­

cution;

(2) f t h e  r e c o v e r y  b y  one party from the o t h e r  of an 

a m o u n t  of m o n e y  for m a i n t e n a n c e ,  in gross or in i n s t a l l m e n t s ,  as may 

be j u s t  a n d  n e c e s s a r y  w i t h o u t  r e g a r d  to w h i c h  of the p a r t i e s  is in

C S H B  4 9 6 (Jud) -2-
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f a u l t ;

(3) for the d e l i v e r y  to e i t h e r  p arty of that party's p e r­

sonal p r o p e r t y  in the p o s s e s s i o n  or control of the other irty at the 

time of g i v i n g  the judgment ;

(4) for the d i v i s i o n  b e t w e e n  the parties of their property, 

w h e t h e r  j oint or separate, a c q u i r e d  o n’y during coverture, in the 

m a n n e r  as m a y  be just, and w i t h o u t  r e g a r d  to w h i c h  of the parties is

in fault; howeve r, the court, in m a k i n g  the division, may invade the

p r o p e r t y  of e i t h e r  s p o u s e  a c q u i r e d  b e f o r e  m a r r i a g e  w h e n  the balanci ng 

of the e q u ities b e t w e e n  the p a r t i e s  require s it; and to accomplish 

this end the j u d g m e n t  m a y  r e q uire that one or b o t h  of the parties

assign, deliver, or c o n v e y  any of t h e i r  real or p e r s o n a l  p r o p e r t y  to

the other p a r t y  [;

(5) TO C H A N G E  THE NAME  O F  ONE OF THE PARTIES].

* Sec. 3. AS 25.24 is a m e n d e d  by a d d i n g  a new s e ction to read:

Sec. 25. 24.165. C H A N G E  OF N A M E  IN DIVORCE. (a) In a judgment

in an a c t i o n  for d i v o r c e  or a c t i o n  d e c l a r i n g  a m a r r i a g e  void, the

court m a y  c h a n g e  the n a m e  of e ither of the parties.

(b) If a p a r t y  seeks a c h a n g e  of name to a n a m e  o t k . r  than a

p r i o r  name, the c o u r t  shall set a date for h e a r i n g  n o t  less than 40

days after f i l i n g  of the action. N o t i c e  of the a p p l i c a t i o n  for a 

c hange of name to a n a m e  other tl an a p r i o r  n a m e  and the date of the 

h e a r i n g  shall b e  p u b l i s h e d  once e a c h  w e e k  for four c o n s e c u t i v e  c a l e n­

dar w e e k s  b e f o r e  the h e a r i n g  in a n e w s p a p e r  of g e neral c i r c u l a t i o n  in 

the j u d i c i a l  d i s t r i c t .  At the h e a r i n g ,  the court shall b y  judgment 

a u t h o r i z e  the p a r t y  to a s sume the n e w  n a m e  in not less than 30 days 

after i s s uance  of the judgment, if the court is s a t i s f i e d  that no 

r e a s o n a b l e  o b j e c t i o n  e x i s t s  to a s s u m p t i o n  of the n e w  name. W i t h i n  10 

days after i s s u a n c e  of the j u d g m e n t  the party shall p u b l i s h  n o tice of

-3- CSHB 4 9 6 ( Jud)



•

1
2
3

4

5

6
7

8
9

10
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

U U K K U C T F I  "  ' W O R K  d !UF t  W 0RK  DRAFT

the approval of the n a m e  c ha nge in a n e w s p a p e r  o f  g e n e r a l  circulation 

in the judicial d i s t r i c t .

* Sec. 4. AS 2 5 . 2 4 . 200(a) is a m e n d e d  to read:

(a) A h u s b a n d  a n d  w i f e  t o g et her m a y  p e t i t i o n  the superi or court 

for the d i s s o l u t i o n  o f  their m a r r i a g e  u n d e r  AS 2 5 . 2 4 . 2 0 0  - 25.24.260 

if the following c o n d i t i o n s  exist at the time of f i l i n g  the petition:

(1) i n c o m p a t i b i l i t y  of temp er a m e n t  has c a u s e d  the i r r e m e d i­

able b r e a k d o w n  of the m a r r i a g e ;

(2) if t h e r e  are m i n o r  c h i l d r e n  of the m a r r i a g e  or the wife 

is pregnant, the s p o u s e s  h a v e  a g r e e d  on which s p o u s e  or third p a r t y  

shall be awarded c u s t o d y  of each m i n o r  child of the m a r r i a g e  and the 

e x ten t of v i s i t a t i o n ,  i n c l u d i n g  v i s i t a t i o n  by g r a n d p a r e n t s  and other 

persons, and s u p p o r t  to be p r o v i d e d  on the c h i l d r e n ' s  behalf, whether 

the p a y ments are to b e  m a d e  t h rough the t^hild s u p p o r t  enforcement 

a g e n c y ^  and the t ax c o n s e q u e n c e s  of that agreement;

(3) the s p o u s e s  h a v e  a g r e e d  as to the d i s t r i b u t i o n  of all 

j o i n t l y  owned real a n d  p e r s o n a l  p r o p e r t y , i n c l u d i n g  r e t i r e m e n t  b e n e­

fits and other c a r e e r  assets, and the p a yment of s p o u s a l  support, if

any, and the tax c o n s e q u e n c e s  r e s u l t i n g  from t h e s e  d i s t r i b u t i o n s  and

paymen ts; and

(4) the s p o u s e s  h a v e  a g r e e d  as to the p a y m e n t  of all unpaid 

o b l i g a t i o n s  i n c u r r e d  b y  e i t h e r  or b o t h  of them, a n d  as to payment of 

ob l i g a t i o n s  i n c u r r e d  j o i n t l y  in the future.

* Sec. 5. AS 2 5 . 2 4 . 2 0 0 ( b )  is a m e n d e d  to read:

(b) A  h u s b a n d  c r  w i f e  m a y  s epav a t e l  ; - t i o n  for d i s s o l u t i o n  of

their m a r r i a g e  u n d e r  A S  2 5 . 2 4 . 2 0 0  - 25.24.260 if the f o l l o w i n g  c o n­

dit i o n s  exist at the t i m e  o f  filing the petition:

(1) i n c o m p a t i b i l i t y  of temperament, as e v i d e n c e d  by e x t e n d­

ed a b senc e or o t h e r w i s e ,  has caused the i r x e m e d i a b l e  b r e a k d o w n  of the 

C S H B  4 9 6 (Jud) -4-
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m a r r i a g e ;

(2) the p e t i t i o n i n g  s pouse  has been u n a b l e  to a s c e r t a i n  the 

o t h e r  spouse's p o s i t i o n  in r e g a r d  to the d i s s o l u t i o n  of th eir marriage  

and in regard to t h e  d i v i s i o n  of property, i n c l u d i n g  r e t i r e m e n t  b e n e­

fits and other c a r e e r  assets, p a y m e n t  of debts, a n d  c u s tody, support^ 

and visita t i o n  b e c a u s e  the w h e r e a b o u t s  of the o t h e r  s p o u s e  is unknown 

to the petiti o n i n g  s p o u s e  after r e a s o n a b l e  e f f o r t s  h a v e  b e e n  made to 

l ocat e the absent s p o u s e ;  and

(3) the o t h e r  spouse c anno t be p e r s o n a l l y  served with 

pr o c e s s  inside or o u t s i d e  the state.

* Sec. 6. AS 2 5 . 2 4 . 2 0 0 ( c )  is a m e n d e d  to read:

(c) Except as p r o v i d e d  in AS 2 5 . 2 4 . 1 2 0 ( i ) , n o t h i n g  [NOTHING] in

A S  25.24.200 - 2 5 . 2 4 . 2 9 0  [THIS SECTION] p r o h i b i t s  a s p o u s e  w h o  has 

b e e n  personally s e r v e d  w i t h  a c o p y  of a p e t i t i o n  m a d e  u n d e r  (a) of 

this section from e x e c u t i n g  an a p peaia nce, w a i v e r  o f  time to answer, 

an d  w a i v e r  of n o t i c e  o f  hearing. The a p p e a r a n c e  m d  w a i v e r s  shall 

in c l u d e  an a c k n o w l e d g m e n t  s i g n e d  b e f o r e  an o f f i c e r  a u t h o r i z e d  to 

a d m i n i s t e r  an o a t h  or a f f i r m a t i o n  that the s p o u s e  b e i n g  served has 

r e a d  the petition; a s s e n t s  to the terms r e l a t i n g  to c u s t o d y  of the 

children, child s u p p o r t ,  v i s i t a t i o n ,  spousal s u p p o r t  and r e s u l t a n t  tax 

consequences, d i v i s i o n  o f  property,  including  r e t i r e m e n t  b e n e f i t s  ar.d 

o t h e r  career assets, a n d  a l l o c a t i o n  of debts; a g r e e s  that the c o n d i­

tions otherwise r e q u i r e d  b y  (a) of this section  e xist; a g r e e s  that the 

p e t i t i o n  c o n s t i t u t e s  t h e  e n t i r e  a g r e e m e n t  b e t w e e n  the p a r t i e s ;  u n d e r­

stands fully the n a t u r e  a n d  c o n s e q u e n c e s  of the a c tion: and is not 

s i g n i n g  the a p p e a r a n c e  a n d  w a i v e r s  u n d e r  duress or c o e r c i o n .

* Sec. 7. AS 2 5 . 2 4 . 2 1 0 ( d )  is a m e n d e d  to read:

(d) The p e t i t i o n  shall r e q u e s t  that the m a r r i a g e  b e  dissolved

a n d  that the [PRIOR] n a m e  of a s pou se be c h a n g e d  [RESTORED] , if

-5- C S H B  4 9 6 (Jud)



d e s i r e d  by that spouse.

* Sec. 8. AS 25.24.210(e) is a m e n d e d  to read:

(e) If the p e t i t i o n  is b r o u g h t  b y  b o t h  s p o u s e s  u n d e r  AS 25.24.- 

200(a), the p e t i t i o n  shall s t a t e  in d e t a i l  the t e r m s  of agre ement as 

b e t w e e n  the spouses w i t h  r e g a r d  to the custody o f  children, child 

support, visitation, s p o u s a l  s u p p o r t  and tax c o n s e q u e n c e s ,  if any,

d i v i s i o n  of property, i n c l u d i n g  r e t i r e m e n t  b e n e f i t s  and other career 

a s s e t s , and a l l o c a t i o n  of debts, and, in addition, shall state

(1) the r e s p e c t i v e  o c c u p a t i o n s  of the s p o uses;

(2) the income, assets, a n d  l i a b i l i t i e s  of the respective 

s p ous es at the time o f  f i l i n g  the p e t i tion;

(3) the d a t e  and p l a c e  of the marriage;

(4) the n ame, d a t e  o f  b i i uh, and c u r r e n t  c u s t o d i a l  status 

of e a c h  minor c hild b o r n  of the m a r r i a g e  or a d o p t e d  b y  the p e t i t i o n­

ers ;

(5) w h e t h e r  the w i f e  is p r e g nan t;

(6) o t h e r  facts and c i r c u m s t a n c e s  w h i c h  the petitioners

b e l i e v e  should be c o n s i d e r e d ;  [AND]

(7) that the p e t i t i o n  c o n s t i t u t e s  the e n t i r e  agreement 

b e t w e e n  the parties; and

(8) any o t h e r  r e l i e f  s o u g h t  b y  the spouses.

* Sec. 9. AS 2 5.24 . 2 2 0 ( b )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(b) Both s p o u s e” shall a t t e n d  the h e a r i n g  p e r s o n a l l y  and not 

t h r o u g h  counsel. H o w e v e r ,  if the p e t i t i o n  is b r o u g h t  b y  b o t h  spouses

u n d e r  AS 25.24.200(a) a n d  if the p e t i t i o n  is n o t  s u b j e c t  to (i) of

this section, a s p o u s e  m a y  c o m p l y  w i t h  AS 2 5 . 2 4 . 2 0 0 ( c ) ;  in that case 

only the spouse f i l i n g  the p e t i t i o n  is required to attend. Either 

spouse may have c o u n s e l  at the h e a r i n g .

* Sec. 10. AS 2 5 . 2 4 . 2 2 0 ( d )  is a m e n d e d  to read:

C S H B  496(Jud) -6-



1
2
3

4

5

6
7

8
9

10
11
12

13

14

15

16

17

18

19

20

2 1

22

23

24

25

26

27

28

29

r» u i u ' i — u i u i r w m w r r r

(d) If the p e t i t i o n  is b r o u g h t  b y  b o t h  s p o uses u n d e r  AS 25.24.- 

200(a), the ccurt shall e x a m i n e  the p e t i t i o n e r s  or p e t i t i o n e r  present 

and c o n s i d e r  .nether

(1) the spouses f u l l y  u n d e r s t a n d  the n a t u r e  and c o n s e­

qu e n c e s  of their action;

(2) the w r i t t e n  a g r e e m e n t s  b e t w e e n  the spouses concerning 

c h i l d  custody, child support , a n d  v i s i t a t i o n  are fair, just, and 

e q u i t a b l e  as b e t w e e n  the s p o u s e s  and in the b e s t  i n t e r e s t s  of the 

c h i l d r e n  of the marriage;

(3) the w r i t t e n  a g r e e m e n t s  b e t w e e n  the s p o u s e s  r e l a t i n g  to 

the d i v i s i o n  of property, i n c l u d i n g  reti r e m e r "  b e n e f i t s  and other 

c a r e e r  assets, spousal s u p p o r t ,  a n d  the a l l o c a t i o n  of o b l i g a t i o n s  are 

fair, just, and equitable; [ANJ]

(4) the w r i t t e n  a g r e e m e n t s  c o n s t i t u t e  the e n t i r e  agreement 

b e t w e e n  the parties; and

(5) the c o n d i t i o n s  in A S  25.24.200(a) h a v e  b e e n  met.

* Sec. 11. AS 25.24.220(g) is a m e n d e d  to read:

(g) The court m a y  a m e n d  the w r i t t e n  a g r e e m e n t s  b e t w e e n  the 

s p o u s e s  r e l a t i n g  to c hild c u s t o d y ,  c h i l d  support, v i s i t a t i o n ,  spousal 

support , d i v i s i o n  of the p r o p e r t y ,  i n c l u d i n g  r e t i r e m e n t  b e n e f i t s  and 

o t h e r  c aree r assets, and a l l o c a t i o n  o f  o b l igations, b u t  only if b oth 

p e t i t i o n e r s  concur in the a m e n d m e n t  in w r i t i n g  or on the r e c o r d .

* Sec. 12. AS 25.24.220 is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(h) In its e x a m i n a t i o n  of the p e t i t i o n e r  or p e t i t i o n e r s  under

(d) of this section, the c o u r t  s h a l l  u s e  a h e i g h t e n e d  l evel of s c r u t i­

ny of a g r e e m e n t s  if

(1) one p a r t y  is r e p r e s e n t e d  by c o u n s e l  a n d  the o t h e r  is

not;

(2) an u n u s u a l l y  h i g h  or l o w  amount o f  c h i l d  support  will'
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be awarded;

(3) a dome stic v i o l e n c e  c o m p l a i n t  has been filed d u r i n g  the

m a r r i a g e ;

(4) there are u n u s u a l  c h i l d  custody provisions; or

(5) there is a p a t e n t l y  i n e q u i t a b l e  d i v isio n of the m a r ital

e s t a t e .

(i) If the court finds t h a t  a h i g h e r  level of s c r utiny is r e­

q u i r e d  by (h) of this section, the court shall examine the w r i t t e n  

a g r e e m e n t s  b e t w e e n  the spouses to d e t e r m i n e  that they are fair, just, 

a nd e quita b l e ,  that they c o n s t i t u t e  the entire agr eement b e t w e e n  the 

p a r t i e s ,  and that the a g r e e m e n t s  c o n c e r n i n g  child cjstody, child 

s u p p ort, and v i s i t a t i o n  are in the b e s t  interest of the c h i l d r e n  of 

the m a r r i a g e ,  if any. T h e  c o u r t  shall r e q u i r e  the p r e sence of both 

s p o u s e s  at a h e a r i n g  for this p u r p o s e  u n l e s s  the court finds on the 

r e c o r d  that it w o u l d  c o n s t i t u t e  a s i g n i f i c a n t  h a r d s h i p  on one of the 

s p o u s e s  to appear, and that a fair, just, and equitable a g r e e m e n t  has 

b e e n  re ached.

* Sec. 13. AS 25.24.230(i) is a m e n d e d  to read:

(a) If che p e t i t i o n  is b r o u g h t  by one or b o t h  spou ses u n d e r  

A S  2 5 . 2 4 . 2 0 0 ( a ) ,  the court m a y  g r a n t  the spouses a final d e c r e e  of 

d i s s o l u t i o n  and shall order ( P R O V I D E  THE] o t h e r  r elief as p r o v i d e d  in 

this s e c t i o n  if the court, u p o n  c o n s i d e r a t i o n  of the i n f o r m a t i o n  

c o n t a i n e d  in the p e t i t i o n  and t h e  t e s t i m o n y  of the spouse or spouses 

at the h e a ri ng, finds that

(1) the spouses u n d e r s t a n d  f u l l y  the nature a n d  c o n s e­

qu e n c e s  of t heir action;

(2) the w r i t t e n  a g r e e m e n t s  b e t w e e n  the spouses c o n c e r n i n g  

c h i l d  custody, child support, a n d  v i s i t a t i o n  are in the b e s t  interest 

of the c h i l d r e n  of the m a r r i a g e ,  c o n s t i t u t e  the entire a g r e e m e n t  of

CS H B  4 9 6 (Jud) -8-
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the p a r t i e s  on c h i l d  custody, c h i l d  support, and visitation, and are 

not g r o s s l y  unfair, u n j u s t ,  or i n e q u i t a b l e  as b e t w e e n  the spouses;

(3) the w r i t t e n  a g r e e m e n t s  b e t w e e n  the spouses concerning

[CHILD CUSTODY, C H I L D  S U P PORT, V I S I T A T I O N , ]  s p ousal support and tax 

c o n s e q u e n c e s ,  if any, d i v i s i o n  of property, incl uding retirement 

b e n e f i t s  and other c a r e e r  assets, and a l l o c a t i o n  of o b ligations are 

n o t  g r o s s l y  unfair, u n j u s t ,  or i n e q u i t a b l e  and consti t u t e  the entire 

a g r e e m e n t  b e t w e e n  the p a r t i e s  [AND A R E  IN THE B E S T  INTERESTS OF THE 

C H I L D R E N  O F  THE M A R R I A G E ,  IF ANY]; and

(A ) [(3)] the c o n d i t i o n s  in AS 2 5 . 2A .200(a) have been met.

* Sec. 1A. AS 2 5 . 2 A . 2 30( e) is a m e n d e d  to read:

(e) If the p e t i t i o n  is b r o u g h t  b y  b o t h  spouses u nder AS 2 5 . 2A.- 

200(a), the court sha ll c h a n g e  [RESTORE] e i t h e r  spouse's [PRI0S.] 

name, if the s pouse s e e k i n g  a c h a n g e  of name to a nam e other than a 

p r i o r  name c o m plies w i t h  AS 25. 2 A . 165 (b) , [SO REQUESTED, AND] shall 

fully and s p e c i f i c a l l y  set o ut in the d e c r e e  the w r i t t e n  a greements of 

the s p o u s e s ^  [ R E L ATING T O  C H I L D  CUSTODY, CHILD SUPPORT, VISITATION, 

S P O U S A L  SUPPORT, D I V I S I O N  O F  P R O P E R T Y ,  AND T H E  A L L O C A T I O N  OF THE 

O B L I G A T I O N S  OF T H E  S P O U S E S ; ]  and [THE COURT] shall order the p e r f o r­

m a n c e  of those w r i t t e n  a g r e e m e n t s .  T h e  court shall also state, in the 

decree, w h e t h e r  c h i l d  s u p p o r t  p a y m e n t s  are to b e  m a d e  throug h the 

c h i l d  s u p p o r t  e n f o r c e m e n t  agency. If the p e t i t i o n  is b r o u g h t  by one 

spouse u n d e r  AS 2 5 . 2 A . 2 0 0 (b) , the d e c r e e  shall state  that it does not 

b a r  f uture  a c t i o n  on the i s s u e s  n o t  r e s o l v e d  in the decree.

* Sec. 15. A S  2 5 . 2 A . 2 5 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) Forms or i n s t r u c t i o n s  p r e p a r e d  u n d e r  (a) of this section 

m u s t  s p e c i f y  that the d i s s o l u t i o n  p e t i t i o n  c o n s t i t u t e s  the entire 

a g r e e m e n t  b e t w e e n  the p a r t i e s  and p r o v i d e  e x a m p l e s  of k inds of p r o p e r­

ty and o b l i g a t i o n s  that a r e  s u b j e c t  to d i s tr ibution.

-9- C S H B  A 9 6 (Jud)



ec. 16. AS 25.24 is a m e n d e d  by adding a n e w  section to article 2

Sec. 25.24.290. DEFINITION. In AS 25.24.200 - 25.24.290 "car 

ssets" means tangible and intangible assets and o bligations result 

rom a spouse's education, profession, or employment that were 

u i r e d  at least in part as a result of direct or indirect contri 

ions made by the other spouse.

ec. 17. AS 25.24.165 as added by sec. 3 of this Act, AS 25.24.210 

nd e d  by sec. 7 of this Act, and AS 25.24.230(e) as amended by sec. 

s A c t  have the effect of amending Rule 84(a), Alaska Rules of Ci 

u r e , to a llow a change of name to a name other than a prior name 

m e n c e d  in a complaint for divorce or annulment or a petition 

ution of marriage.
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O r i g i n a l  s p o n s o r :  R u l e s / g o v e r n o r

IN T H E  HOUSE BY THE J U D I CIA RY COMMITTEE

CS FOR HOUSE BILL NO. 496 (Judiciary)

IN THE LEGISLAT URE OF THE STATE OF ALASKA 

FOURTEENTH LEGI S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act r e l a t i n g  to divorce and dissolution."

BE IT ENACTED BY THE L E GISLAT URE OF T H E  STATE OF /-.LASKA:

* Section 1. AS 25.24.140 is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 25.24.140. ORDERS D U R I N G  ACTION. (a) During the pendency

of the action, up on application a spouse may, in app ropriate c i r c u m­

stances, be awarded expenses, including

(1) attorney fees and costs that r e a s o n a b l y  ap pro x i m a t e  the 

actual fees and costs required to p r o s ecute  or defend the action;

(2) reasonable spousal support, i n c l uding m e d i c a l  expenses;

and

(3) reasonable support for m i n o r  ch ildren in the care of 

the spouse, if there is a legal o b l i g a t i o n  of the n o ncustodia l spouse 

to p r ovide support.

(b) During the pendency of the action, u p o n  a p p l i c a t i o n  a spouse

is e n t i t l e d  to n e c e s s a r y  p r o t e c t i v e  orders, w h i c h  m a y  include orders

(1) pr oviding for the f r e e d o m  of each spouse from the 

control of the other spouse;

(2) r e straining  each spouse from subject ing the other 

spouse or another person living in the h o u s e h o l d  to domestic violence, 

as define d in AS 25.35-060;

(3) dire cting one spouse to v acate the m a r i t a l  residence or 

the home of the other spouse;

(4) r e s training a spouse fro m c o m m u n i c a t i n g  directl y or 

indirect ly w i t h  the other spouse;
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(5) restraining a spouse f r o m  entering a prop e l l e d  vehicle 

in the p o s s e s s i o n  of or occupied by the ot her spouse; and

(6) prohib iting a spouse f r o m  d i s p o s i n g  of the p r o p e r t y  o: 

each spouse or marital property w i t h o u t  the p ermission of the othe: 

spouse or a court order.

(c) A f t e r  a hearing, the court m a y  also order that the parties 

engage in personal or family c o u n s e l i n g  or m e d i a t i o n  if both parties 

agree. The court shall provide in the order for the paymen t of the 

costs of cou nse l i n g  or mediation.

* Sec. 2. AS 2 5 . 2 4 . 200(a) is amended to read:

(a) A h u s b a n d  and wife t o g ether m a y  p e t i t i o n  the s u p erior  court 

for the d i s s o l u t i o n  of their m a r r i a g e  u n d e r  AS 25.24.200 - 25.24.260 

if the f o l l o w i n g  conditions exist at the time of filing the petition:

(1) inco mpatibility of t e m p e r a m e n t  has caused the i r r e m e d i­

able b r e a k d o w n  of the marriage;

(2) if there are m i n o r  c h i l d r e n  of the marriag e or the wi fe 

is pregnant, the spouses have a g r e e d  on w h i c h  spouse or third party 

shall be a w arded custody of each m i n o r  child of the m a r r i a g e  and the 

extent of visitation, including v i s i t a t i o n  by grand parents and o ther 

persons, and support to be p r o v i d e d  on the children's behalf, w h e t h e r  

the p a y m e n t s  are to be made t h rough the child support e n f o r c e m e n t  

agency_j_ and the tax consequences of that agreement;

(3) the spouses have a g r e e d  as to the distri b u t i o n  of all 

j o i n t l y  o w n e d  real and personal p r o p e r t y , including r e t i r e m e n t  b e n e­

fits and other career assets, and the p a y m e n t  of spousal support, if 

any, and the ta'- consequences r e s u l t 'ng fro m these d i s t ributi ons and 

payments; and

(4) the spouses have a g r e e d  as to the payment of all u n p a i d  

o b l i g a t i o n s  incurred by either or b o t h  of them, [AND] as to p a yment o f

CSHB 4 9 6 (Jud) -2-
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obligations incurred j o i n t l y  in the f u t u r e , and as to the tax c o n s e­

quences of these p a y m e n t s .

* Sec. 3. AS 25.24.200(b) is amended to read:

(b) A h u s b a n d  or wife  may s e p a r a t e l y  petition for d i s s o l u t i o n  of 

their m a r r i a g e  under AS .24.200 - 2 5 . 2 4.260 if the f o l l o w i n g  c o n­

ditions exist at the time of filing the petition:

(1) incompati bility of temperament, as e v i d e n c e d  by e x t e n d­

ed absence or otherwise, has caused the i r r e m e d i a b l e  b r e a k d o w n  of the 

m a r r i a g e ;

(2) the petiti o n i n g  spouse has b e e n  unable to a s c e r t a i n  the 

other spouse's position in regard to the d i s s o l u t i o n  of their m a r r i a g e  

and in r egard to the d i v i s i o n  of property, in cluding r e t i r e m e n t  b e n e­

fits and other  career assets, tax consequences, payment of debts, and 

custody, s u p p o r t ^  and v i s i t a t i o n  because the w h e r e a b o u t s  of the ether 

spouse is unknown to the p e t i t i o n i n g  s pouse  after r e a s o n a b l e  efforts 

have been made to locate the absent spouse; and

(3) the other spouse cannot be p e r s o n a l l y  s e r v e d  with 

process inside or outside the state.

* Sec. 4. AS 25.24.200(c) is a m e n d e d  to read:

(c) E xcept as p r o v i d e d  in AS 2 5 . 2 4 . 2 2 0 ( i) , n o t h i n g  [NOTHING] in 

AS 25.24.200 - 25.24.290 [THIS SECTION] prohibit s a spouse w h o  has 

been p e r s o n a l l y  served w i t h  a copy of a p e t i t i o n  made u n d e r  (a) of 

this s e ct ion from executing an appearance, w a i v e r  of time to answer, 

and w a i v e r  of notice of hearing. The appear a n c e  and w a i v e r s  shall 

include an a c k n owledgmen t signed b efore an officer a u t h o r i z e d  to 

a dmini s t e r  an oath or a f f i r m a t i o n  that the spouse b e i n g  s erved has 

read the petition; assents to the terms r e l a t i n g  to cu.c,"-»dy of the 

children, child support, visitation, spou sal support [AND R E S U L T A N T  

TAX CONSEQUENCES],  division of property, i n c l uding r e t i r e m e n t  b e n efits

-3- CSHB 4 9 6 (Jud)
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and other career assets, [AND] a l l o c a t i o n  of d e b t s , and tax c o n s e­

quences ; agrees that the c o n d i t i o n s  other w i s e  r e q uired by (a) of this 

section exist; agrees that the p e t i t i o n  constitutes  the entire a g r e e­

ment b e t w e e n  the parties; u n d e r s t a n d s  fully the nature and c o n s e­

quences of the action; and is not s i gning the appearanc e and waivers 

u nder duress or coercion.

* Sec. 5. AS 2 5 . 2 4 . 210(e) i.. a m e n d e d  to read:

(e) If the petition is b r o u g h t  by b o t h  spouses under AS 25.24.- 

200(a), the p e t i t i o n  shall state in detail the terms of a g r e e m e n t  as 

be t w e e n  the spouses with r e g a r d  to the custody of children, chile 

support, visitation, spousal support [AND TAX CONSEQUENCES, IF ANY], 

divis i o n  of property, including r e t i r e m e n t  benefit s and other career

a s s e t s , [AND] alloca tion of debts, and tax consequences and, in a d d i­

tion, shall state

(1) the respec t i v e  occupa t i o n s  of the spouses;

(2) the income, assets, and liabilities of the respective 

spouses at the time of filing the petition;

(3) the date and place of the* marriage;

(4) the name, date of birth, and current cust odial status 

of each m i n o r  child born of the m a r r i a g e  or adopted by the p e t i t i o n­

ers ;

(5) w h e t h e r  the w i f e  is pregnant;

(6) other facts and c i r c umsta nces w h i c h  the petitioner s 

b e l i e v e  should be considered; [AND]

(7) that the p e t i t i o n  consti tutes the entire agreement 

between  the parties; and

(8) any other r e l i e f  sought by the spouses.

* Sec. 6. AS 25.24.220(b) is r e p e a l e d  and r e e n a c t e d  to read:

(b) Both spouses shall a t t e n d  the h e arin g personally and not

CSHB 4 9 6 (Jud) -4-
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through counsel. However, if the p e t i t i o n  is b r o ught  by both spouses

u nder AS 2 5 . 2 4 . 200(a) and if the p e t i t i o n  is not subject to (i) of

this section, a spouse m a y  comely  w i t h  AS 25.24.200(c); in that case 

only the spouse filing the p e t i t i o n  is r e q uired to attend. Either 

spouse m a y  have counsel at the hearing.

* Sec. 7. AS 25.24.220(d) is amended  to read:

(d) If the petition  is b r o u g h t  by both spouses under AS 25.24.- 

200(a), the court shall examine the p e t i t i o n e r s  or petitioner present 

and c o n sider  w h ether

(1) the spouses fully u n d e r s t a n d  the nature and c o n s e­

quences of their action;

(2) the w r i t t e n  agreements  b e t w e e n  the spouses concerning 

child custody, child support, and v i s i t a t i o n  are fair, just, anc 

e q u i t a b l e  as betwe en the spouses and in the best interests of the

children of the marriage;

(3) the w r i t t e n  agreements b e t w e e n  the spouses relating tc 

the divisio n of property, i n c l uding r eti rement benefits and other 

career a s s e t s , spousal support, [AND] the a llocation of o b l i g a t i o n s ^  

and tax c o n se quences are fair, just, and equitable; [ANDj

(4) the w r i t t e n  a greements constitute  the entire agre ement 

b e t w e e n  the parties; and

(5) the conditio ns in AS 25.24.200(a) have been met.

* Sec. 8. AS 25.24.220(g) is amended  to read:

(g) The court m a y  amend the w r i t t e n  agreements b e t w e e n  the 

spouses r e l ating to child custody, child support, visitation, spousal 

support, division of the property, i n c l udi ng retire ment benef i t s  anc 

other c areer assets, [AND] a l l o c a t i o n  of obligations, and tax 

c o n s e q u e n c e s , but only if both p e t i t i o n e r s  concur in the amendment.

* Sec. 9. AS 25.24.220 is amended by a d d i n g  n e w  subsections to read:
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(h) In its e xa mination of the p e t i t i o n e r  or p e t i t i o n e r s  unce:

(d) of this section, the court shall use a heightened level of s c r u t i­

ny of agreements if

one party is r e p r e s e n t e d  by counsel and the other is

an u n u s ually h i g h  or low amount of child support will

a domestic violence complaint has been filed during the

there are u n u s u a l  child custody provisions; 

one party has not w o r k e d  for wages for at least three

years or has a limited future e a r ni ng capability; or

(6) there is a p a t e n t l y  inequitable division of the marital

e s t a t e .

(i) If the court finds that a h igh er level of s c r u t i n y  is r e­

quired by (h) of this section, the court shall examine the w r itte n

agreements b e t ween  the spouses to determine that they are fair, just,

and equitable, that they c o n s t i t u t e  the entire agreement b e t w e e n  the 

parties, and that the a g r e e m e n t s  concernin g child custody, child 

support, ar.d visitation are in the best interrest of the c h i l d r e n  of 

the marriage, if any. The court shall require the p r e s e n c e  of both 

spouses at a hearing for this purpose unless the court finds on the 

record that it would c o n s t i t u t e  an extreme hardship on one of the 

spouses to appear, and that a fair, just, and equitable a g r e e m e n t  has 

been reached.

* Sec. 10. AS 2 5 . 2 4 . 230(a) is a m e n d e d  to read:

(a) If the petition is b r o u g h t  by one or both s p ouses under 

AS 25.24.200(a), the court m a y  grant the spouses a final decree of 

d issolution  and shall order [PROVIDE THE] other relief as p r o v i d e d  in 

CSHB 4 9 6 (Jud) -6-
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(1)
n o t ;

(2)
be awarded;

(3)

m a r r i a g e ;

(4)

(5)
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this section if the court, upon co nsideration  of the informationj 

co n t a i n e d  in the petition and the t e s t i m o n y  of the s p o u s e  or spouses | 

at the hearing, finds that

(1) the spouses u n d e r s t a n d  fully the nature and c o n s e­

quences of their action;

(2) the w r i t t e n  agreemen ts b e t w e e n  the spouses concerning

child custody, child support, and v i s i t a t i o n  are in the b e s t  interest 

of the chi ldren of the m a r r iage , c o n s t i t u t e  the entire a g r e e m e n t  of 

the parties on child custody, child support, and visitation, and are 

not grossly unfair, unjust, or i nequi t a b l e  as between the spouses;

(3) the w r i tten agreements b e t w e e n  the spouses conc erning

[CHILD CUSTODY, CHILD SUPPORT, VISITATION ,] spousal s u p p o r t  [AND TAN 

C ONSEQUENCES, IF ANY], d i v i s i o n  of property, including retirement 

benefits and other career assets, [AND] allocat ion of o b l i g a t i o n s , and 

tax consequences are not g r o s s l y  unfair, unjust, or i n e q u i t a b l e  and 

constitu te the entire a g r e e m e n t  b e t w e e n  the parties [AND ARE IN THE

BEST INTERESTS OF THE C H I L D R E N  OF THE MARRIAGE, IF ANY]; a n d

(4) [(3)] the c o n d i t i o n s  in AS 25.24.200(a) h a v e  been met.

* Sec. 11. AS 25.24.230(e) is a m ended to read:

(e) If the petition is b r ought by b o t h  spouses u n d e r  AS 25.24.- 

200(a), the court shall c hange [RESTORE] either s p o u s e ' s  [PRIOR] 

name, if so requested, [AND] shall f u l l y  and specifically set out in 

the decree the written a g r e e m e n t s  of the spouses^ [RELATING TO CHILD 

CUSTODY, CHILD SUPPORT, VI SITA T I O N ,  S P O U S A L  SUPPORT, D I V I S I O N  OF 

PROPERTY, AND THE A L L O C A T I O N  OF THE O B L I G A T I O N S  OF THE S P O U S E S ; ]  and 

~  [THE COURT] shall order the p e r f o r m a n c e  of those written a gr eements. 

The court shall also state, in the decree, whether c h i l d  suppo rt 

paymen ts are to be made t h r o u g h  the c h i l d  support enf orcement agency. 

If the p e t i t i o n  is brought by one s pouse u nder  AS 25.24.200( b), the
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1
decree shall state that it does not b a r  future action on the issues

not r e s o l v e d  in the decree.

* Sec. 12. AS 25.24.250 is a m ended  by adding a new s u b s e c t i o n  to read:

(c) Forms or i n s t r u c t i o n s  p r e p a r e d  under (a) o f  this section

must

(1) explain t e r m s  u n d e r  w h i c h  a dissolution m a y  b e  m o d i­

fied ;

(2) specify t h a t  the d i s s o l u t i o n  petition c o n s t i t u t e s  the 

entire agreement between t h e  parties; and

(3) provide e x a m p l e s  of kinds of property a n d  obligations 

that are subject to d i s tribution.

Sec. 13. AS 25.24 is a m e n d e d  by adding a n e w  section to a r t ic le 2 to

r e a d :

Sec. °5 .24 . 290. D E F I N I T I O N .  In AS 25.24.200 - 2 5 . 2 4 . 2 9 0  "career 

assets means tangible a n d  intangi ble assets and o b l i g a t i o n s  acqu ired 

as part of a person's e d u c a t i o n ,  profession, or employment.

C S H B  4 9 6 (Jud) -8-
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HOUSE BILL NO. 496

For an Act entitled: "Act relating to spousal support and attorney fees
during divorce proceedings, and to judicial review 
of marriage dissolution agreements; and providing 
for an effective date."

HB 496 amends AS 25.24.140 to provide for the payment of attorney fees and 
costs required for proceedings to enable the other spouse to prosecute or 
defend a divorce action.

It also provides for maintenance payments for the other spouse during the 
pendency of the hearing, and it includes retirement benefits as an area of 
judicial review and determination that it is a fair and equitable 
agreement.

One of the major impacts upon the health, safety and well-being of children 
is the ability of a parent to support him or herself and the child. This 
bill would increase the likelihood of equitable distribution of family 
resources when a divorce or dissolution occurs.

The bill also provides for equitable distribution of retirement benefits 
for older individuals. It is important to note that abuse and neglect of 
children and of older individuals is directly correlated with inadequate 
financial resources. In addition, poverty itself, even if it does not 
result in neglect and abuse, creates a number of social problems within 
the community. These problems, tragic in themselves, are also costly to 
the community to correct. Consequently, there may be financial savings, 
as well as social justification to support this bill.

The Department supports this bill.

RECOMMENDED:

DATE:

APPROVED:

Division of Family 
jnd Youth Services

Johpf^R. Pugh, Commissioner 
Department of Health 

and Social Services
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DEPARTMENT OF PUBLIC  SAFETY

POSITION PAPER - HB 496

January 31, 1986

Support

HB 496 - "An Act relating to spousal support and attorney fees during 
divorce proceedings, and to judicial review of marriage dissolution 
agreements; and providing for an effective date."

The Council on Domestic Violence and Sexual Assault supports HB 496.

HB 49C amends AS 25.24, pertaining to dissolution of marriages, by (1) 
providing for support and maintenance while a divorce is pending and 
reasonable attorney fees for financially needy spouses; (2) specifying that 
both spouses be present at the hearing, unless good cause is provided by 
the court, if they both bring the petition before the court; (3) providing 
for a heightened level of scrutiny by the judge in instances where one 
marital partner might have an unfair advantage in negotiating an agreement; 
and (4) adding retirement benefits to the areas to be considered in 
dissolution agreements.

Currently, some women make these agreements without full understanding of 
the long range consequences of the agreements or under some coercion from 
their spouse. Women are not always involved in the money management of the 
marriage, and thus are unaware of the benefits which might rightfully be 
theirs. In addition, the Council is particularly concerned because 
dr.aestic violence exists in many relationships. Women may have experienced 
long term intimidation by their spouses and may be so anxious to get free 
of the relationship that they will agree to a dissolution agreement on the 
terms the spouse dictates as the easiest way out for them. In cases of 
domestic violence, experience has shown that the intimidation that occurs 
takes the form of "brainwashing" so that the victim loses confidence in her 
ability to make decisions and comes to devalue her judgement and her sense 
of worth. Yet a woman may appear to be in agreement should she come before 
the judge and is not questioned about her understanding and the long-term 
consequences of the agreement. The increased judicial scrutiny called for 
in this bill will further protect, victims of domestic violence.
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U t e r m o h l e

Offered  in the H O U S E  By Gruenberg

TO: CSHB 496 (Judiciary) Clocksin Draft 2/28/86

Page 1, line 6, f o l l owing "dissolutio n" insert:

and a m e n d i n g  Rule 84(a), A l a s k a  Rules of Civil Procedure"

Page 2, f o l l o w i n g  line 9, insert n e w  bill sections to read:

"* Sec. 2. AS 25.24.160 is amended to read:

Sec. 25.24.160. JUDGMENT. In a judgment in an action for 

divorce or action declaring a m a r r i a g e  vo id or at any time after 

judgment, the court m a y  provide

(1) for the payment by ei ther or b o t h  parties of an amount

of m o n e y  or goods, in gross or i n stallments that m a y  include cost-

o f - l i v i n g  adjustments, as m a y  be just and proper for the parties to 

contribute toward the n u r tu re and e d u c ation of their children, and the 

court m a y  o r d e r  the parties to arrange w i t h  their em ployers for an 

automatic p a yro ll deduction each m o n t h  or each pay period, if the 

p e rio d is othe r than monthly, of the amount of the installment; if the 

e m p loyer agrees, the installment shall be forwarded by the employer to 

the clerk of the su perior court w h i c h  e n tered the judgment or to the 

court trustee, and the amount of the instal lment is exempt from e x e­

cution;

(2) for the r e c over y by one part y from the other of an 

amount of m o n e y  for maintenance, in gross or i n  installments, as may

A M E N D M E N T  #2 '
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be just and n e c e s s a r y  w i t h o u t  regard to w h i c h  of the parties is in 

f a u l t ;

(3) for the d e l ivery to e i t h e r  p a r t y  of that party's 

personal p r o p e r t y  in the p o s s e s s i o n  or control of the other party at 

the time of g ivin g the judgment;

(4) for the d i v ision b e t w e e n  the parties of their p r o p e r­

ty, w h e t h e r  j oint or separate, acquired  only d u ring coverture, in the 

ma n n e r  as m a y  be just, and w i th out r e g a r d  to w h i c h  of the parties is 

in fault; however, the court, in m a k i n g  the division, m a y  invade the 

p r o p e r t y  of either spouse a c q u i r e d  b e f o r e  m a r r i a g e  wh en the balancing 

of the equiti es b e t w e e n  the parties r e q uires it; and to accomplish 

this end the j u d gment m a y  require that one or both of the parties 

assign, deliver, or convey any of their real or personal p r o p e r t y  to 

the other p a r t y  [;

(5) TO C HANGE THE NAME OF ONE OF THE PARTIES].

Sec. 3. AS 25.24 is a m e nded by adding a n e w  section to read:

Sec. 25.24 . 165. C HANGE OF NAME IN DIVORCE. (a) In a judgment 

in an a c t i o n  for divo rce or action d e c l a r i n g  a m a r r i a g e  void, the 

court m a y  change the name of either of the parties.

(b) If a p a r t y  seeks a change of n a m e  to a name other than a 

prior name, the court shall set a date for h e a r i n g  not lesr than 40 

days after f iling of the action. Notice of the applic a t i o n  for a 

change of n a m e  and the date of the h e a r i n g  shall be p u b l i s h e d  once 

each w e e k  for four consecutive calendar week s b e fore the h e a r i n g  in a 

n e w s p a p e r  of general c i r c u l a t i o n  in the j u d icial district. At the 

hearing, the court shall by judgment a u t h o r i z e  the p arty to assume the

-2- 3/7/86



n e w  name in not less than 30 days after issuance of the judgment, if 

the court is satisfied that no r e a s o n a b l e  objection exists to a s s u m p­

tion of the n e w  name. Within 10 days after issuance of the judgment 

the party shall p u blish notice of the approval of the name change in a 

ne w s p a p e r  of general circulation in the judicial district."

Renum b e r  r e m a i n i n g  bill sections accordingly.

Page 7, line 22, delete "so requested, [AND]" and insert:

"the spouse seeking a change of name to a name other than r p r i o r  name 

complies w i t h  AS 25.24.165(b), [SO REQUESTED, AND]"

Page 8, f o l l o w i n g  line 16, insert a n e w  bill section to read:

"* Sec. 14. AS 25.24.165 as added b y  sec. 3 of this Act and AS 25.24.- 

230(e) as a m e n d e d  by sec. 13 of this Act have the effect of a m e n d i n g  Rule 

84(a), A l a s k a  Rules of Civil Procedure, to allow a change of name to a name 

other than a p r i o r  name to be comme n c e d  in a complaint for divorce  or a 

p e t i t i o n  for d i s s o l u t i o n  of marr i a g e . "

-3- 3/7/86



w•f U t e r m o h l e  /

Offered in the H O U S E

TO: CSHB  496(Jud)

Page 1, line 6, f o l l o w i n g  " d i s s o l u t i o n "  insert:

I:; ani a m e n d i n g  Rule 84(d), A l a s k a  Rules of Civil P r o c e d u r e "

Page 8, f o l l owing line 15, insert:

"* Sec. 14. Rule 84(d), A l a s k a  Rules of Civil P r o c e d u r e  is amended 

to read:

(d) A P P L I C A B I L I T Y .  This rule does [SHALL] not ap ply to a change 

of [ RESTO R A T I O N  OF A PRIOR] nam e sought in a c o m p l a i n t  for d i v o rce or 

in a p e t i t i o n  for d i s s o l u t i o n  of m a r r i a g e . "

A M E N D M E N T

- 1 - 2/28/86



O f f e r e d  i n  t h e  H O U S E :  b y  G r u e n b e r g

T o :  C S  H B  4 9 6

P a g e  6  l i n e  2 3 :

C h a n g e  t o  r e a d  a s  f o l l o w s :

" e x t r e m e "  t o  " s i g n i f i c a n t "

A M E N D M E N T



A M E N D M E N T  /I

Offered in the H O U S E  By G r u e n b e r g

TO: CSHB 496 (Jud) C l o c k s i n  draft (2/28/86)

Page 2, line 4, d elete "each" and insert " e i t h e r "

Page 5, line 28, a f t e r  " a m e n d m e n t "  insert " in w r i t i n g  or on the r e c o r d "

1 - 3/3/86



A M E N D M E N T

O f f e r e d  i n  t h e  H O U S E ;  b y  G r u e n b e r g

T o  C S  H B  4 9 6  ( J u d )  C l o c k s i n  d r a f t  2 / 2 8 / 8 6

P a ~ e  6 ,  l i n e  1 1 ,  f o l l o w i n g  " p a r t y "  i n s e r t :

" ,  a s  a  r e s u l t  o f  a n  a g r e e m e n t  o r  a l l o c a t i o n  o f  m a r i t a l  
r e s p o n s i b i l i t i e s  b e t w e e n  t h e  s p o u s e s , "



I L L  S H E F F I E L D

S t a t e  o f  A l a s k a
o f f i c e  o r  t h e  g o v e r n o r  

J  U X  E A  U

J a n u a r y  2 2 ,  1 9 8 6

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r v s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n -  I  a m  t r a n s m i t t i n g  a  b i l l  t o  a m e n d  A l a s k a
s t a t u t e s  r e g a r d i n g  d i v o r c e  p r o c e e d i n g s ,  t o  p r o v i d e  e x p r e s s l y  
f o r  s p o u s a l  s u p p o r t  a n d  a t t o r n e y  f e e s  t o  b e  a w a r d e d  d u r i n g  
t h e  p e n d e n c y  o f  d i v o r c e  p r o c e e d i n g s .  T h e  b i l l  a l s o  r e q u i r e s  
a  " h e i g h t e n e d  l e v e l "  o f  j u d i c i a l  r e v i e w  o f  m a r r i a g e  d i s s o l u ­
t i o n  a g r e e m e n t s  i n  s p e c i f i c  s i t u a t i o n s .

T h e  b i l l  a m e n d s  A S  2 5  .  2 4  .  1 4 0 ( a )  t o  d e a l  m o r e  s p e c i f i c a l l y
w i t h  a t t o r n e y  f e e s  a n d  c o s t s  a n d  t o  s t a t e  t h a t  o n e  s p o u s e  
m a y  b e  r e q u i r e d  b y  t h e  c o u r t  t o  p r o v i d e  f o r  t h e  c a r e  a n d
m a i n t e n a n c e  o f  t h e  o t h e r  s p o u s e  d u r i n g  t h e  p e n d e n c y  o f  t h e i r  
d i v o r c e  a c t i o n .

A l s o ,  A S  2 5 . 2 4 . 2 2 0  i s  a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  t o  
r e q u i r e  t h a t  t h e  a g r e e m e n t s  o f  p e t i t i o n e r s  i n  d i s s o l u t i o n  
p r o c e e d i n g s  b e  c a r e f u l l y  s c r u t i n i z e d  i f  o n e  o f  t h e  p a r t i e s  
i s  n o t  r e p r e s e n t e d  b y  c o u n s e l  w h e n  t h e  o t h e r  o n e  i s ;  o r  i f  
a n  u n u s u a l l y  h i g h  o r  l o w  a m o u n t  o f  s p o u s a l  s u p p o r t  w i l l  b e  
a w a r d e d ;  o r  i f  o n e  o r  m o r e  o f  t h r e e  o t h e r  c i r c u m s t a n c e s
s u g g e s t i n g  t h e  p o s s i b i l i t y  o f  a n  u n f a i r  a g r e e m e n t  a r e  p r e ­
s e n t .  I t  i s  b e l i e v e d  t h a t  t h i s  h e i g h t e n e d  s c r u t i n y  w o u l d  
p r e v e n t  o n e  m a r i t a l  p a r t n e r  f r o m  e x e r c i s i n g  a n  u n e q u a l  
b a r g a i n i n g  p o w e r  o v e r  t h e  o t h e r  p a r t n e r .

T h e  b i l l  a l s o  a m e n d s  A S  2 5 .  2 4  .  2 3 0  ( a ) ,  o n  j u d g m e n t s  i n  m a r ­
r i a g e  d i s s o l u t i o n  p r o c e e d i n g s ,  t o  a d d  a  s p e c i f i c  r e f e r e n c e  
t o  r e t i r e m e n t  b e n e f i t s  ( w h i c h  i n c l u d e  p e n s i o n s ,  e t c . )  a n d  t o  
r e m o v e  t h e  r e d u n d a n c y  f r o m  t h e  p h r a s e  " u n f a i r ,  u n j u s t ,  o r  
i n e q u i t a b l e . "  T h i s  l a t t e r  c h a n g e  i s  a l s o  m a d e  i n



A S  2 5 . 2 4 . 2 2 0  ( d )  a n d  i s  c o n s i s t e n t  w i t h  t h e  w o r d i n g  o f  t h e  
p r o p o s e d  A S  2 5 . 2 4 . 2 2 0  ( i )  i n  s e c .  4 o f  t h e  b i l l  ( a s  w e l l  a s  
w i t h  e x i s t i n g  A S  2 5 . 2 4 . 1 6 0 ( 4 )  [ a s  r e n u m b e r e d  i n  1 9 8 5 ] ,  
p e r t a i n i n g  t o  d i v o r c e ) .

T h e  b i l l  r e p e a l s  A S  2 5 . 2 4 . 2 0 0 ( c ) ,  a n d  m a k e s  a  c o r r e s ­
p o n d i n g  a m e n d m e n t  t o  A S  2 5 . 2 4 . 2 2 0 ( b ) ,  b e c a u s e  r e q u i r i n g  
b o t h  p a r t i e s  t o  a p p e a r  a t  t h e  d i s s o l u t i o n  h e a r i n g  w i l l  
e n a b l e  t h e  c o u r t  t o  q u e s t i o n  t h e m  i n  d e p t h .  T h e  s u b ­
s e c t i o n  b e i n g  r e p e a l e d  c u r r e n t l y  p e r m i t s  a  w a i v e r  f o r  
a p p e a r a n c e  a t  t h e  h e a r i n g .

I t  i s  b e l i e v e d  t h a t  t h e  c h a n g e s  p r o p o s e d  i n  t h i s  b i l l  
w i l l  r e s u l t  i n  m o r e  e q u i t a b l e  d i v o r c e  a n d  d i s s o l u t i o n " '  
a r r a n g e m e n t s .

S i n c e r e l y

]
G o v e r n o r
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March 5, 1986
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(907) 264*9228

Rep. Mike Miller
Chair, House Judiciary Committee 
P. 0. Box V 
Juneau AK 99811

Dear Representative Miller:

It is my understanding that HB 496 has been scheduled again for hearing on 
Friday, March 7. I have reviewed a copy of a work draft of Rep. Clocksin's 
proposed committee substitute dated February 28, 1986, I would appreciate it 
if the following comments from the Alaska Court System could be brought to the 
committee's attention.

1. Proposed Section 25.24.140(b)(6) (page 2, line 4) would prohibit a spouse 
from disposing of "marital property". The term "marital property" should 
be defined 1n order to clarify legislative intent.

2. Section 5 of the proposed substitute (page 4) would require petitioners 
to state 1n detail the terms of their agreement with regard to tax 
consequences. Under current law, only the tax consequences of spousal 
support must be addressed. The proposed changes would require 
petitioners to also state their agreement about tax consequences of 
property division, retirement benefits, career assets, and debts. 
Although the court system could add space to the dissolution forms for 
parties to explain their agreement about tax consequences, it would be 
Inappropriate for the court to provide detailed instructions about how to 
determine tax consequences.

3. Section 7 (page 5) and Section 9 (page 6) provide that the court shall 
examine petitioners to determine whether their agreements are fair, just 
and equitable. However, under Section iO (page 7), the court may grant a 
degree of dissolution upon finding that the agreements are not grossly 
unfair, unjust or inequitable. The proposed committee substitute should 
be revised to provide consistent review standards.
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Rep. Mike Miller 
March. 4, 1986, Page 2

4. Section 9 (page 6) lists criteria which would be used to determine when 
the co"rt would use heightened scrutiny. Several of the criteria are 
open to brc.J and potentially inconsistent interpretation: whether a
proposed amount of child support is "unusually high or low", whether a 
child custody provision is "unusual", whether a party has a "limited 
future earning capability" and whether a division of property is 
"patently Inequitable".

The proposed letter of Intent indicates the committee's desire to avoid 
Imposing additional costs on the court system, and states that a zero 
fiscal note would be appropriate. Several sections of the original 
version of the bill have been changed in an apparent attempt to minim’ze 
any increase 1n work for the courts. Proposed section 4 (page 3) permits 
an appearance and waiver if the petition 1s not subject to heightened 
scrutiny. Additionally, the revised criteria for heightened scrutiny 
reflect an Intent to limit the circumstances 1n which both spouses must 
attend the dissolution hearing. However, there will still be a fiscal 
impact on the courts.

Some petitions will clearly fall within the criteria for heightened 
scrutiny, and petitioners can be made aware from the Initial instructions 
that both spouses must come to the hearing (those dissolutions in which 
one party is represented by counsel, those in which g domestic violence 
complaint has been filed, or those in which a party has not worked for 
wages for at least three years).* However, there is rio easy or accurate 
way to Inform petitioners in advance that their custody agreement will be 
considered unusual, or that their property division will be considered 
patently inequitable.

One possible scenario is that although only one spouse might appear at 
the hearing in the belief that the proposed agreement 1s fair, the court 
would find a need for heightened scrutiny requiring the presence of both 
spouses. At this point the appearing spouse would have to make arrange­
ments for the other spouse to attend. Although the level of additional 
work would probably not w rrant additional standing masters as specified 
in the court system's current fiscal note, judicial resources must be 
increased because the court would be holding two hearings rather than 
one: a first hearing at which the court might determine that both
spouses must appear, and a second hearing to review the petition using 
heightened scrutiny.

* A minor concern with Section 9, paragraph (h)(5) relates to the three year 
time period. This language should be revised to clarify whether the three 
year period must have occurred Immediately prior to filing the petition, or 
can have occurred at any time during the marriage.
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Rep. Mike Mi lie*'
March 4, 1986, Page 3

In an alternative scenario, after a petition is filed a law clerk or 
legal technician would attempt to determine from the face of the petition 
whether the court must use heightened scrutiny. If so, a clerf -'ould 
notify the petitioners that both spouses must attend. The notifi. ion 
would Include a procedure for one spouse to allege extreme hari ..ip.
This procedure would create additional work for paralegal and clerical 
positions and would therefore have a fiscal impact.

.The most efficient procedure would be one which petitioners could 
determine at the time of filing whether bot. u^es or only one spouse 
would be required to appear. If the criteria for heightened scrutiny 
were more narrowly defined, it might be possible to revise the
instructions so that the need for additional scrutiny would be clear to 
peritioners and the court from the face of the petition. However, fiscal 
resources would s t m  be required to fund special meetings of the
statewide court system forms committee to revise current forms and
instructions.

5. Proposed Section 12 (page 8) requires that forms must explain the terms 
under which a dissolution may be modified. Since there is limited 
caselaw regarding the standard for modification of dissolution decrees, 
1t would be difficult for the forms committee to draft an appropriate 
explanation.

6. A similar concern arises with regard to career assets, which are defined 
in proposed Section 13 (page 8). It would be preferable for the 
legislature to substantively create the right to career assets Instead of 
simply defining these assets and requiring parties to address them in 
their petitions.

7. The proposed letter of intent indicator that, some delays in the 
processing of non-emergency dissolution petitions may be acceptable. 
Emergency and non-emergency petitions are not distinguished statutorily, 
and it would be difficult to make such distinctions for scheduling 
purposes.

* * *

I have discussed the current status of this measure with Hayden Kaden. Mr. 
Kaden and I agreed that unless the committee specifically requests a fiscal 
note av this time, the court system will not prepare a revised note until the 
bill reports out of committee so that the court system may respond to the most 
current and formalized thinking of the committee.
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I hope these comments are helpful. If these comments raise any questions or 
if you need additional Information, please do not hesitate to contact me.

KF/kl

cc: Rep. Clocksin
Rep. Gruenberg 
Arthur H. Snowden, II 
Presiding Judges 
Area Court Administrators 
Judge Carlson 
Master Brown 
Master McBurney 
Susan Miller 
Jeneane Moore 
Carole Frost

Sincerely,

Karla I . Forsythe 
Staff Counsel



M S V S J . f M  F e b r u a r y  2 8 ,  1 9 8 6

C h a i r m a n  M . W .  M i l l e r  
R u l e s  C o m m i t t e e  
P . O .  B o x  5 5 0 9 4  
N o r t h  P o l e ,  A K  9 9 7 0 5

R e :  H o u s e  B i l l  4 9 6

D e a r  R e p r e s e n t a t i v e  M i l l e r :

I  a m  w r i t i n g  o n  b e h a l f  o f  a n  i n f o r m a l l y  o r g a n i z e d  d i s c u s s i o n  
g r o u p  o f  f a m i l y  l a w  p r a c t i t i o n e r s  l o c a t e d  i n  t h e  F a i r b a n k s  a r e a .  
A t  a  m e e t i n g  h e l d  o n  F e b r u a r y  1 1 ,  1 9 8 6 ,  w e  d i s c u s s e d  H o u s e  B i l l  
N o .  4 9 6  r e l a t i n g  t o  m a r r i a g e  d i s s o l u t i o n  p r o c e e d i n g s .

W i t h  r e g a r d  t o  t h e  i s s u e  o f  w h e t h e r  o r  n o t  b o t h  s p o u s e s  s h o u l d  
a t t e n d  t h e  d i s s o l u t i o n  h e a r i n g ,  o u r  g r o u p  o p p o s e s  t h i s  p r o v i s i o n  
o r  a d d i t i o n  t o  t h e  l a w .  W e  d o  n o t  b e l i e v e  t h a t  h a v i n g  b o t h  

u s b a n d  a n d  w i f e  a t t e n d  t h e  h e a r i n g  p e r s o n a l l y ,  w i l l  r e s o l v e  w h a t  
w e  b e l i e v e  t o  b e  t h e  r e a s o n  f o r  t h i s  c h a n g e .  W e  f e e l  t h a t  
p o s s i b l y  t h e  r e a s o n  t h a t  t h e  l e g i s l a t u r e  b e l i e v e s  t h a t  b o t h  
s p o u s e s  s h o u l d  a t t e n d  t h e  h e a r i n g  i s  t o  p r o v i d e  t h a t  n o t h i n g  
u n j u s t  t a k e s  p l a c e  o r  t h a t  n o  o v e r r e a c h i n g  h a s  t a k e n  p l a c e  
b e t w e e n  t h e  h u s b a n d  a n d  w i f e .

H o w e v e r  w e  b e l i e v e  t h a t  c o u n s e l  f o r  t h e  p a r t i e s  s h o u l d  b e  a b l e  t o  
a t t e n d  i n  t h e i r  p l a c e  a n d  n o t  h a v e  t o  g o  t h r o u g h  a  h e a r i n g  i n  
w h i c h  t h e  c o u r t  f o r  g o o d  c a u s e  p r o v i d e s  t h a t  c o u n s e l  c a n  a p p e a r  
i n  p l a c e  o f  t h e  c l i e n t .  W e  b e l i e v e  t h a t  g o i n g  t h r o u g h  t h i s  e x t r a  
p r o c e e d i n g  w o u l d  o n l y  c o m p l i c a t e  t h e  m a t t e r  a n d  p r o v i d e  f o r  
f u r t h e r  p r o b l e m s  i n  t h e  f u t u r e .  D i s s o l u t i o n s  w e r e  e s t a b l i s h e d  t o  
p r o v i d e  f o r  a n  e a s y  v a y  f o r  p a r t i e s  t o  r e s o l v e  t h e i r  d i f f i c u l t i e s .  
T h e r e  a r e  a  m a n y  o c c a s i o n s  h e r e  i n  F a i r b a n k s  i n  w h i c h  s p o u s e s  a r e  
i n  t h e  m i l i t a r y  o r  h a v e  m o v e d  a w a y  a n d  u s e  t h e  d i s s o l u t i o n  m e t h o d  
i n  o r d e r  t h a t  t h e y  n e e d  n o t  b e  p r e s e n t .  W e  b e l i e v e  t h a t  t h e  
c o u r t  s h o u l d  l o o k  m o r e  c a r e f u l l y  i n t o  t h e  v i s i t a t i o n ,  c u s t o d y  a n d  
c h i l d  s u p p o r t  p r o c e e d i n g s .  W e  h a v e  u n a n i m o u s l y  a g r e e d  t h a t  a  l o t  
o f  c u r  w o r k  d e a l s  w i t h  m o d i f y i n g  d i s s o l u t i o n  a g r e e m e n t s ,  w i t h  
r e g a r d  t o  v i s i t a t i o n  r i g h t s  b e c a u s e  t h e y  a r e  n o t  s p e c i f i c  e n o u g h ,  
w h i c h  c a u s e s  f u r t h e r  p r o b l e m s  i n  t h e  f u t u r e .



M.W. M i l l e r ,  R u l e s  C o m m i t t e e  C h a i r m a n
F e b r u a r y  28, 1986
P a g e  T w o

W i t h  r e g a r d  t o  a d d i n g  S e c t i o n  H ,  i t  i s  o u r  p o s i t i o n  t h a t  t h e  
c o u r t  s h o u l d  u s e  t h e  h e i g h t e n e d  l e v e l  o f  s c r u t i n y  o n  a l l  d i s s o ­
l u t i o n  a g r e e m e n t s  i n  o r d e r  t o  e n s u r e  t h a t  t h e  a m o u n t  o f  c h i l d  
s u p p o r t  a n d  v i s i t a t i o n  r i g h t s  i n  c h i l d  c u s t o d y  a g r e e m e n t s  a r e  
f a i r .  W e  h a v e  n o  s p e c i f i c  c o m m e n t s  w i t h  r e g a r d  t o  S e c t i o n  H ,  
o t h e r  t h a n  t h e  i s s u e  o f  s p o u s a l  s u p p o r t ,  a p p e a r s  t o  i n d i c a t e  t h a t  
t h e  L e g i s l a t u r e  t h i n k s  t h a t  i t  i s  a w a r d e d  o n  a  r e g u l a r  b a s i s .  
U s u a l l y  t h e r e  a r e  n o  s p o u s a l  s u p p o r t  a w a r d s  o r d e r e d  u n l e s s  t h e  
p a r t i e s  h a v e  b e e n  t o g e t h e r  f o r  a  c o n s i d e r a b l e  p e r i o d  o f  t i m e .

W e  n o t e  t h a t  t h e  B i l l  w o u l d  a d d  r e t i r e m e n t  b e n e f i t s  a s  p a r t  o f  
t h e  d i v i s i o n  o f  p r o p e r t y .  W e  h a v e  n o  p o s i t i o n  f o r  o r  a g a i n s t  
t h i s ;  h o w e v e r ,  i t  m i g h t  h e l p  s o m e o n e  w h o  i s  n o t  a  p r a c t i c i n g  
a t t o r n e y  t o  r e a l i z e  t h a t  r e t i r e m e n t  b e n e f i t s  a r e  c o n s i d e r e d  a s  
m a r i t a l  p r o p e r t y .  W i t h  r e g a r d  t o  t h e  c h a n g e  t o  S e c t i o n  1 ,  
p r o v i d i n g  f o r  t h e  c a r e  a n d  m a i n t e n a n c e  o f  t h e  o t h e r  s p o u s e  d u r i n g  
t h e  p e n d e n c y  o f  t h e  h e a r i n g ,  w e  s u p p o r t  t h i s  a d d i t i o n  a n d  b e l i e v e  
t h a t  i t  t a k e s  c a r e  o f  a  n e e d  t h a t  w a s  n o t  a d d r e s s e d  i n  t h e  l a w  
b u t  o r d e r e d  b y  t h e  C o u r t  w i t h o u t  s t a t u t o r y  a u t h o r i t y .

W e  w i l l  b e  g l a d  t o  c o n t i n u e  t o  c o m m e n t  o n  t h i s  B i l l .  I f  t h e r e  
a r e  f u r t h e r  a m e n d m e n t s  t o  i t ,  x / e  w o u l d  b e  g l a d  t o  r e v i e w  t h e m  a t  
y o u r  r e q u e s t .

V a l e r i e  M .  T h e r r i e n ,  o n  b e h a l f  o i  
F a i r b a n k s  F a m i l y  L a w  P r a c t i t i o n e r s

V M . T :  k l m

c c :  I n t e r i o r  D e l e g a t i o n ;

D o n  B e n n e t t
J o h n  B .  " J a c k "  C o g h i l l
B e t t y e  F a h r e n k a m p
M i k e  D a v i s
M . M .  M i l l e r
N i i l o  E .  K o p e n e n
J o h n  R i n g s t a d
S t e v e  F r a n k



Alaska Women's Commission

TESTIMONY 
r .a thv Marshall

iiB 496 -  Dissolution 6 Divorce 
House Judic ia ry Committee 

F eb ru a ry  7, 19B6

The Alaska Women's Commission reques ted  the Governor in t roduce 
HB 496 i: an e ffo r t  to improve the economic s t a tu s  of women. A 
recen t  s t u dy  on the economic consequences of no-faul t  divorce 
ind icates tha t  women with child ren exper ience a 73% drop in the ir  
s t a nd a rd  of living dur ing  the f i r s t  y ea r  a f t e r  divorce . This is 
due in la rge measure to severa l fac tors :

1) Pr ior  to no-fau l t  divorce , p ro p e r ty  divisions tended to be 
along lines of family need . More recen t ly ,  r igid 50/50 di­
vis ions have become the norm, with the  man re ta in ing a full 
ha lf  while the woman and an average of two chi ld ren must 
sh a r e  the remaining half.

2) Child suppo r t  awarus are f requen t ly  in adeaua te ,  and less 
than one-ha lf  of the mothers receive any suppo r t  at all.

3) Alimony is now all bu t  unknown. E igh ty- f ive  p e rc en t  of 
women receive no alimony.

4) Women often don 't  have access to re t i rement benefi ts and 
heal th  in su rance .

5) Women have a limited fu tu re  earn ing capabi li ty . Because of 
ch i ld -ca re  responsib i l i t ies , women have more f requen t ly  been ou" of 
the  job market or have worked pa r t - t ime .  Those who work full­
time ea rn  only 2/3 of the wage ea rned by men.

The Women's Commission believes the dissolution p rocedu re  is an 
excellent method of obta ining a divorce for c e r ta in  individuals — it 
is a f a s t e r ,  less expens ive ,  and less t raumatic means — bu t  for 

’ many women it  spells economic d i s i s t e r .  Here in Alaska, over 25% 
of d ivorced women with cl ld ren who are heads of households , live 
in pove r ty .

The Commission be l i e /e s  that g rea te r  judicial s c ru t iny  of disso­
lution agreements will help alleviate pove r ty  for these women. HB 
496 would requ ire  the cour t  to take a more in -d ep th  look at disso­
lution agreements ,  if:

1) one p a r ty  has an a t to rney and the o the r  does not;

2) an unusua l ly high or low amount of spousa l suppo r t  is award­
ed;

1



3) domestic violence has occu rred ;

4 ) the re  are minor children in the marriage;

5) one p a r ty  has not worked for a leng thy period of time, or
has a limited fu tu re  earning capabi li ty .

In o rde r  for th is he igh tened sc ru t iny  to take place, the bill also 
requ i re s  both pa r t ie s  to a t tend the hea r ing .  A waiver is available
for good cause if , for example, both pa r t i e s  are out of s ta te .  In
addi tion , the Commission reques ted  re t i rement benef i ts  be added as 
a marital a s se t .  While ret irement benefi ts a re often considered as 
such now.i t  is done so on a case -by -case  basis  and many people 
are unaware tha t  re t irement benefi ts  can be considered in the ir  
agreements .

This bi.'l also sp cifies tha t  actual a t to rney fees and costs  reou ired  
for divorce proc*. ' ings ,  as v/eil as financial s u ppo r t  while the 
divorce is pending , he awarded to the needy spouse . Curren t ly ,  
this s u ppo r t  is not outinely o rae red  and seldom are su if ic ient 
a t to rney ' s  fees awarded.

The Commission believes these provisions will help p r ev en t  one 
marital p a r t n e r  from exercis ing unequal bargain ing power over a 
f inancia lly-needy spouse .

As you know, the cour t  system has submitted a fiscal note of 
$406,000 for FY 87. The fiscal note deals primari ly with the 
additional personnel to conduct g rea te r  s c ru t i n y  of the disso­
lut ions.

While the Commission agrees more time will be r equ i red  to conduct 
the h e a r i r  j ,  we believe tha t  this added cost will be more than 
offset by r i s i n g  the economic s ta tu s  of women. Right now the re  
are 6,204 women receiving ass is tance from the S ta te ' s  AFDC p ro ­
gram. The average AFDC award to a woman with two children in 
an u rb an  area is $8,900 a yea r .  The $406,000 would be totally 
offse t if  the s t and a rd  of living of only 46 women is ra ised suff i­
ciently to ge t them off AFDC.
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ALASKA  N ETW O RK  
DOMESTIC VIOLENCE 
S E X U A L  A S S A U L T
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P O S I T I O N  P A P E R  H B  4 9 6

T h e  A l a s k a  N e t w o r k  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  
i s  a  n o n - p r o f i t  o r g a n i z a t i o n  w i t h  a  m e m b e r s h i p  o f  t w e n t y  d o m e s t i c  
v i o l e n c e  a n d  s e x u a l  a s s a u l t  p r o g r a m s  t h r o u g h o u t  t h e  s t a t e .  T h e  
N e t w o r k  o f f e r s  t r a i n i n g s  a n d  t e c h n i c a l  a s s i s t a n c e  t o  i t s  m e m b e r  
p r o g r a m s  a s  w e l l  a s  a d v o c a t e s  o n  i s s u e s  t h a t  a f f e c t  , ' i c t i m s  a n d  
t h e i r  f a m i l i e s .

T h e  N e t w o r k  s u p p o r t s  H B  4 9 6 .  I n  p a r t i c u l a r ,  we  f a v o r  t h e  
p r o p o s e d  a m e n d m e n t s  i n  S e c t i o n  4 .  A S  2 5 . 2 4 . 2 2 0  i n s t r u c t i n g  t h e  
c o u r t  t o  u s e  a  h e i g h t e n e d  l e v e l  o f  s c r u t i n y  o f  d i s s o l u t i o n  
a g r e e m e n t s  i f  d o m e s t i c  v i o l e n c e  h a s  o c c u r r e d  i n  t h e  m a r r i a g e .

I n  t h e  d a y  t o  d a y  o p e r a t i o n  o f  N e t w o r k  p r o g r a m s  we  s e e  a  
d e s t r u c t i v e  d y n a m i c  t h a t  o c c u r s  w h e n  c o u p l e s  g o  t h r o u g h  t h e  
p r o c e s s  o f  a  d i s s o l u t i o n  o f  t h e i r  m a r r i a g e  w h e r e  d o m e s t i c  v i o l e n c e  
h a s  o c c u r r e d .  O n e  o f  t h e  b e s t  s h o r t  w r i t t e n  d e s c r i p t i o n s  o f  t h i s  
t h a t  h a s  c o m e  t o  o u r  a t t e n t i o n  i s  b y  M i l d r e d  D a l e y  P a g e l o w ,  C h a i r  
E l e c t  o f  t h e  C a l i f o r n i a  C o u n c i l  o n  F a m i l y  R e l a t i o n s .  S h e  s t a t e s :

V i c t i m s  o f  d o m e s t i c  v i o l e n c e ,  d e s p i t e  a p p e a r a n c e s  o f  
f u n c t i o n i n g  a d e q u a t e l y  I n  o t h e r  a r e n a s  o f  t h e i r  l i v e s ,  
c a n n o t  b e  a s s u m e d  t o  b e  c o m p e t e n t  t o  s a f e g u a r d  t h e i r  
o w n  s e l f - i n t e r e s t s  i n  p e r s o n - t o - p e r s o n  n e g o t i a t i o n s  
w i t h  t h e i r  a b u s e r s .  T h e  f e a r ,  h u m i l i a t i o n ,  a n d  p a t t e r n  
o f  d e f e r e n c e  o f t e n  i s  s o  i n g r a i n e d  i n  t h e i r  r e l a t i o n ­
s h i p s  w i t h  t h e i r  a o u s e r s  t h a t  t h e y  a u t o m a t i c a l l y  y i e l d  
d e c i s i o n - m a k i n g  t o  t h e  m o r e  p o w e r f u l  p e r s o n . . .  O n c e  f r e e  
f r o m  t h e i r  v i o l e n t  r e l a t i o n s h i p s ,  t h e s e  v i c t i m s  o f t e n  
e s t a b l i s h  p s y c h o l o g i c a l l y  h e a l t h y  l i f e s t y l e s  t h a t  g i v e  
a p p e a r a n c e s  o f  r e c o v e r y  w h i c h  a r e  c o m p l e t e  i n  a l l  
r e s p e c t s :  e x c e p t  w h e n  t h e y  m u s t  i n t e r a c t  w i t h  t h e i r  
f o r m e r  a b u s e r s . . .  A  f o r m e r  w i f e - a b u s e r  a n d  a  f o r m e r l y  
b a t t e r e d  w i f e  a r e  o n  n o  m o r e  e q u a l  f o o t i n g  t h a n  a  r a p i s t  
a n d  a  r a p e  v l c t i m - - n o  o n e  w o u l d  e x p e c t  t h e m  t o  n e g o t i a t e  
f u t u r e  b e h a v i o r  t o g e t h e r .

A  s e p e r a t e  b u t  r e l a t e d  i s s u e  i n v o l v e s  t h e  i m p l e m e n t a t i o n  o f  
t h i s  l e g i s l a t i o n .  W e  r e a l i z e  t h a t  m a n y  j u d g e s  a n d  m a s t e r s  h a v e  
l i t t l e  o r  n o  t r a i n i n g  i n  t h e  r e c o g n i t i o n  o f  d o m e s t i c  v i o l e n c e .  
H o w e v e r ,  a t  l e a s t  t h i s  l e g i s l a t i o n  w i l l  s e r v e  t o  s c r e e n  o u t  t h o s e  
p e o p l e  w h o  s e 1 f - i d e n t I f y  a s  h a v i n g  h a d  d o m e s t i c  v i o l e n c e  o c c u r  
w i t h i n  t h e i r  m a r r i a g e .  A l s o ,  N e t w o r k  p r o g r a m s  c u r r e n t l y  a n d  w i l l  
c o n t i n u e  t o  s u p p o r t  t h e s e  t y p e s  o f  t r a i n i n g  n e e d s  t o  t h e  d e g r e e  
t h a t  o u r  r e s o u r c e s  p e r m i t .



older Ahsb^ns Commission
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Juneau, Alaska 99811 
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HOUSE BILL NO. 496

"An Act relat ing to spousal support and a ttorney fees during
divorce proceedings, and to judicial review of mar riage
dissolution agreements; and p r o v idi ng for an effective date."

Testimony of the Older Al askans Commission b efore the House
Judiciary Committee February 7, .1986

Chairman Miller and members of the House J u d i ciary Committee, 
my name is Dove Kull. I am a member of the O l d e r  Alaskans 
Commission and the C o m m i s s i o n’s Legis lative Advocacy 
Committee. I am here repres e n t i n g  the C ommi ssion to state our 
support- for House Bill 496. The Commissi on supports the 
entire Bill but I wish to focus my testimony on Section 4 (h)
(5) and Section 5 (a) (2). These sections will be of special 
benefit to older persons and e specially to older women who 
represent slightly more than half of A l a s k a’s older 
p o p u l a t i o n .

It is a sad fact that being old and a woman is a sure ticket 
to poverty. A c c o r d i n g  to a recent survey co nducted by the 
Older Alaskans Commission, 70 percent of older Alaskans with 
an annual income of less than $5,000 are women. 9 percent of 
A l a s k a’s older women are divorced and an additional 45 
percent are widowed. Only 3 percent were never married. 
Consequently, we can conclude that older women who are now 
poor were once married. But they do not enjoy an adequate 
level of retirement pensions and incomes - and many of their 
male peers do. Policy makers should note that the 
impoverishment of older women leads to the expenditure  of 
public funds in Medicaid, Old Age Assistance, Supplemental 
Security Income, and other poverty programs. If we have the 
opportunity to est ab l i s h  public policy which  can lessen the 
impoverishment of its older citizens we must do so. We have 
just such an o p portunity in HB 496.

Section 4 of this Bill will require greater scrutiny by the 
courts over divorce agreements when, "one party has not 
worked for wages for a long time or has a limited future 
earning c a p a c i t y " . This is precisely the situation which 
applies to many older women w ho face divorce late in life. 
This section would assure persons in this situation - both 
men and women - do not finalize their divorce lacking full 
knowledge of the consequences of the agreement. Section 5 
subsection (a) (2) will add retirement b e n efits to assets 
which nust be considered by the courts in granting 
dissolutions. This addition will form i m p o rta nt protections 
for A l a s k a’s retirees - especially those who u nder current 
law find themselves suddenly impoverished and unable, late in 
life, to change their situation through employment.



P a ig e  tw o  -  HB 4 9 6

I urge the Committee on behalf of the Older Alaskans 
Commission and A l a s k a’s 26,000 older citizens to give this 
bill your firm "DO P A S S”.

Thank you Mr. Chairman. If you or members of the Committee 
have any questions of me I would be happy to try to answer 
them.



OLDER ALASKANS COMMISSION
THE OLDER ALASKAN WOMAN 

Over half of older Alaskans are female.

* 51.5% of Alaskans sixty-five years of age and older are women. 
There are 107 women for every 100 men. Nationally, there are 
149 women for every 100 men.

Elderly women are almost twice as likely as elderly men to be 
poor.

70.1% of older Alaskans with an annual income of less than 
$5,000 are women.

* 23.5% of older women have an income under $5,000; 10.6% of 
older men have an income under $5,000.

' 60% of older women have an income under $10,000; 37.4% of
older mer, have an income under $10,000.

* 19.5% of older women have an income of $15,000 or more 
compared to 38% of older men.

' These figures are consistent with the national trend. 
Nationally, the median income of men is 74% greater than the 
median income of women.

Minority older women and those living alone are especially poor.

* 76.1% of Native Alaskans have an income under $10,000; 40.4%
of White/Caucasian Alaskans have an income under $10,000.
This trend follows for women and other minorities.

Nationally:

* Half of widowed blac*: women live in poverty.

■ Elderly men are most likely to be married; older women are
most likely to be widowed.

’ The number of elderly women living alone has doubled in the 
past 15 years.

* 48% of the older Alaskan population living alone are women.

' Housing costs for older Alaskan women and men are near1;/ 
equal.

* The primary source of income for older Alaskans is social 
security which is also the case nationally.
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’ Close to. 25% of older Alaskans receive public assistance.
t

' Approximately 1,480 older Alaskan women receive Medicaid.

* Approximately 75* of the State's recipients of supplemental 
security income (SSI) are women. Nationally, 72% of aged SSI 
recipients are women.

* It is estimated that the majority of the 1,000 older food 
stamp recipients are women.

••’J-’- The 1980 census indicates that one in every five Alaskans'age 
65 and older is involved in the civilian labor force. In 
1981, over 7% of the female labor force in Alaska was 55 years 
of age and older.

’ Nationally, 12% of older Americans were in the labor force in 
1S83. Approximately half are employed part-time and of those 
61% were women.

SIJRCE5:

Older Alaskans Survey, October 1984

A New Beginning for Older Alaskans: A Three Year Statewide Plan,
Older Alaskans Commission, July 1983

The Status of Older Alaskans, 1980 Data Base, ISER, June 1983 

Profile of Older Americans: 1984, AARP, AoA, USDHSS

Age and Gender: Older Women ’n Alaska, AARP



National Organization cf Women

Testimory 
HE 496 - Dissolution & Divorce

House Judiciary Committee 
February 7, 1986

My name is Lillian Rued rich and I am testifying on behalf 

Jan Erickson, State Chair of the National Organization of 

Women. The National Organization for Women has over 

SCO members arouna the state. We participated in the 

State Legislative Alliance this fall which developed the 

initial legislative proposals submitted by the Alaska 

Women 1 = Commission to the Governor for introduction.

NOW is strongly committed to HD 49b, the Divorce and 

Dissolution bill, be are particularly concerned about the 

economic consequence of no fault divorce and dissolution. 

Thousands of single women and their children i ri our 

state are living in poverty. We believe this bill is the 

first step toward raising their standard of living by 

insuring more equitable treatment under the lav.'. It 

should, however, be looked upon as a first step only.

NOW recommends the Alaska legislature undertake a total 

review of Family Law in Alaska vrth the gcal of bringing 

women into the economic mainstream as equal partners.

Thank you for the opportunity to testify before your 

coinini t t c e .

LR/dn
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Hayden Kaden, E s q .
H o u s e  J u d i c i a r y  C c w s m i b t e e  
Pouch V, sta te C a p i t o l  
J u n e a u ,  A l « s k a  9 5 S 1 1

D e a r  Hr- Kaden:

As an a t t o r n e y  w i t h  eight y e a r s  of family law practice here 
and two ’outside*, a n d  as a former  (and first) dire ctor of the 
Al a s k a  C h i l d  Support E n f o r c e m e n t  Agency, I have personal k n o w­
ledge of the e x t e n s i v e  sue of fin ancial coerc i o n  used by the 
w o r k i n g  spouse, -generally the father, ngainB t the other spouse in 
divorce. HB 426 is a good start, however, because m o s t  judges 
did not h a n d l e  m a n y  famil y law cases in their practice, and don't 
realise the c u r r e n t  costs i n v o l v e d  in thoBe cases, this act would 
accomplish m o r e  if S e o t i o n  I w e r e  further amended after the word 
’'proceeding” to read* w, but not leaa than the amount pai ̂  o r  
pro mise d by fchst p a r t y  for h i B  or  h e r  own feoB and c o s t s ,”,

I  a l s o  s u g g e s t  t h a t  g r O B B  - u n f a i r n e s s  i n  c h i l d  B u p p o r t  i s s u e s  
w o u l d  b e  r e d u c e d ,  a n d  t h e  n u m b e r  o f  g o o d  f a i t h  s t i p u l a t i o n s  f o r  
r e a s o n a b l e  c o s t  o f  l i v i n g  i n c r e a s e s  w o u l d  b e  i n c r e a s e d ,  b y  a d d i n g  
a  n e w  s e c t i o n  t o  t h e  b i l l  a m e n d i n g  A S  2 5 . 2 4 . 1 7 0  t o  a d d  a  n e w  
s e n t e n c e  a s  f o l l o w s s  T h e  c u s t o d i a n  o f  m i n o r  c h i l d r e n  a w a r d e d  a n  
i n c r e a s e  i n  c h i l d  s u p p o r t  s h a l l  a L a o  b e  a w a r d e d  a t t o r n e y * *  f e e s  
a n d  c o B t B  t h a t  r e a s o n a b l y  a p p r o x i m a t e  t h e  a c t u a l  f e e s  a n d  c o s t s  
i n c u r r e d  i n  t h e  p r o c e e d i n g  b u t  n o t  l e a s  t h a n  t h e  a m o u n t  o r
p r o m i s e d  b y  t h e  o t h e r  p a r t y  f o r  h i s  o r  h e r  f e e s  a n d  C Q B t B .

S e c t i o n s  2 t h r o u g h  5 o f  the bill are g e n e r a l l y  goo?? but my 
concern w i t h  S e c t i o n  2 a n d  S is w i t h  spouae a w h o  w o r k  on oil 
platforms, the J?orth Slope, t he b u s h  or are students, military or 
reside outside and h a v e  t r i e d to m a k e  a good faith settlement. 
(There are samel I If t h e y  can't  sign a w a i v e r  they should be 
permitted to ap p e a r  t h r o u g h  i n f o r m e d  c o u n s e l .

E v e n  w i t h  ’ c o u r t  e x a m i n a t i o n ' ,  t h e  n e w  ' j u s t '  s t a n d a r d  a n d  
’ h e i g h t e n e d  l e v e l  o f  s c r u t i n y '  w e  . a l l  r e c o g n i z e  t h a t  s h e e r  v o l u m e  

w i l l  r e s u l t  i n  m a n y  c u r s o r y  p r o c e e d i n g s .  A n o t h e r  v i a b l e  s a f e ­
g u a r d  t o  r e d u c e  i n e g a i t i e *  i n  d i s s o l u t i o n s  v i o u l d  b e  t o  a d d  a  n e w  
S u b p a r t  C  t o  A S  2 5 . 2 4 , 2 4 0  o r  a  n e w  A S  2 5 . 2 4 , 2 4 5  t o  r e a d :  U p o n
g r a n t i n g  a  m o t i o n  b r o u g h t  p u r s u a n t  t o  R u l e  6 0 ( b ) ,  B u i e s  o f  c T v i I 
P r o c e d u r e ,  t h e  c o u r t  m a y  a w a r d  a t t o r n e y * s  f e e s  a n d  c o a t s  t h a t  
r e a s o n a b l y  a p p r o x i m a t e  t h e  a c t u a l  f e e s  a n d  c o a t B  i n c u r r e d  b y  t h e  
s u c c e s s f u l  p a r t y .  " T h e  c o u r t  m a y  i n q u i r e  i n t o  t h e  f e e s  a n d  c o a t s  
p a i d  o r  p r o m i s e d  b y  t h e  o t h e r  p a r t y  t o  d e t e r m i n e  r e a s o n a b l e  v a l u e ,-

Thank y o u  for the o p p o r t u n i t y  to comment on thru legi-sla-
t  i  o n .

P h i l  1 ? ,  S a s h



Alaska Women's Political Caucus

The Alaska W o m e n ' s  P o litical Cau c u s  wi s h e s  to go on record in support 

of HB496. The C a u c u s  p a r t i c i p a t e d  in the m e e t i n g s  and d i s c u s s i o n s  of 

the S t a t e  L e g i s l a t i v e  A l l i a n c e  of Women througha it the Fall and early 

Winter mo n t h s  of 1985, c o n d u c t e d  full d i s c u s s i o n  of the issues involved 

in C a u c u s  meetings, and passed a r e solution of s u p p o r t  with no 

d i s s e n t i n g  votes.

Of p a r t i c u l a r  conc e r n  to C a u c u s  m e m b e r s  are s e c t i o n s  2 and 4 of the 

bill, r e q u i r i n g  the p r e s e n c e  in court of both part i e s  to the action and 

r e q u i r i n g  an i n creased level of judicial e x a m i n a t i o n  of them to 

d e t e r m i n e  if the a g r e e m e n t s  ente r e d  into are ]ust, that the long-term 

c o n s e q u e n c e s  of these a g r e e m e n t s  are u n d e r s t o o d  by both parties, that 

the s e t t l e m e n t s  were not e n t e r e d  into under d u r e s s  (physical or 

financial), that the c h i l d r e n  of the m a r riage will be a d e q u a t e l y  

p r o v i d e d  for, and that the party acc e p t i n g  custody of the c h i ldren has 

the means to supp o r t  them.

Too often, s t u d i e s  have shown, women enter into d i s s o l u t i o n  a g r e e m e n t s  

b e c a u s e  they cannot afford an a t t o r n e y  for a d i v o r c e  action or because 

it is the q u i c k e s t  way out of a violent marriage.

By now, you are all f a m i l i a r  with the plight of d i s p l a c e d  homemakers, 

w omen who have been out of the job mar k e t  for a nuuber of years who, 

beca u s e  of loss of the f i n a n c i a l  support of their w a g e - e a r n i n g  partner 

must r e - enter that m a r k e t  with few, if any, job skills.

You, as a l e g i s l a t i v e  body, are also f a m iliar with and s y m p a t h e t i c  to 

the issues s u r r o u n d i n g  the physi c a l l y  and/or p s y c h o l o g i c a l l y  abused 

s p o u s e .

All c ourt a p p e a r a n c e s  are i n t i m i d a t i n g  for most of us. Divorce and 

d i s s o l u t i o n  p r o c e d u r e s  are e s p e c i a l l y  so beca u s e  they involve deep 

e m o t i o n s  of insecurity, inadequacy, failure, anger, and helplessness.

The Cau c u s  b e l i e v e s  that by enacting this bill im.o law t h e  legislature 

will assist in r e s t o r i n g  psych o l o g i c a l  and f i n ancial b a l a n c e  to the 

d i s s o l u t i o n  statute.

Thank you for the o p p o r t u n i t y  to present the posit i o n  of the Alaska 

W o m e n ' s  Pol i t i c a l  C a u c u s  on this bill. If you would like additional 

information, ple a s e  feel free to contact me.

S i g n e d ,

\Tana Varrati 

Chair

Alaska W o m e n ' s  P o litical Caucus

P.O. Box 1571 
Anchorage. Alaska 

99510



D I S S O L U T I O N  & D I V O R C E  R E F O R M  B T L L  

H B  4 9 6

N o - f a u l t  d i v o r c e  w a s  h a i l e d  i n i t i a l l y  a s
a  r e v o l u t i o n a r y  s t e p  t h a t  w o u l d  r e m o v e  a n g e r
a n d  e m o t i o n a l  t u r m o i l  f r o m  t h e  d i v o r c e
p r o c e s s  a n d  a l l o w  p e o p l e  t o  r e m a i n  a c t i v e l y  
i n v o l v e d  i n  p a r e n t i n g  t h e i r  c h i l d r e n .  I n  
r e a l i t y ,  t h e  r e s u l t  h a s  b e e n  t h a t  w h i l e  t h e  
n e w  d i v o r c e  p r o c e s s  i s  e m o t i o n a l l y  l e s s  
t r a u m a t i c ,  w o m e n  a n d  c h i l d r e n  a r e  s u f f e r i n g  
e c o n o m i c a l l y .  A c c o r d i n g  t o  W e i t z m a n ' s  r e c e n t  
b o o k  T h e  D i v o r c e  R e v o l u t i o n :  t h e  U n e x p e c t e d
S o c i a l  a n d  E c o n o m i c  C o n s e q u e n c e s  f o r  W o m e n  
a n d  C h i l d r e n  i n  A m e r i c a ,  w o m e n  e x p e r i e n c e  a
7 3 %  d r o p  i n  t h e i r  s t a n d a r d  o f  l i v i n g  d u r i n g  
t h e  f i r s t  y e a r  a f t e r  t h e  d i v o r c e ,  w h i l e  t h e i r  
f o r m e r  h u s b a n d s  e n j o y  a  4 2 %  r i s e  i n  t h e i r s .

H a r d e s t  h i t  h a v e  b e e n  m i d d l e  a n d  u p p e r -  
m i d d l e  c l a s s  w o m e n ,  g r o u p s  f o r m e r l y  p r o t e c t e d  
b y  a l i m o n y  a n d  c h i l d  s u p p o r t .  N a t i o n a l l y ,  
8 5 %  o f  d i v o r c e d  w o m e n  a r e  a w a r d e d  n o  a l i m o n v  
a t  a l l  a n d  l e s s  t h a n  o n e - h a l f  o f  a l l  d i v o r c e d  
m o t h e r s  r e c e i v e  t h e  f u l l  a m o u n t  o f  c h i l d  
s u p p o r t  d u e .  W h e n  j u d g e s  d i v i d e  f a m i l y  
i n c o m e ,  t h e y  f r e q u e n t l y  d o  n o r  t a k e  i n t o
c o n s i d e r a t i o n  t h e  p a r t i e s  f u t u r e  e a r n i n g  
c a p a b i l i t y ,  p e n s i o n s ,  h e a l t h  i n s u r a n c e ,
e d u c a t i o n ,  o r  p r o f e s s i o n a l  l i c e n s e s .

R e c e n t  i r n o v a t i o n s  i n  d i v o r c e  r e f o r m ,  
s u c h  a s  A l a s k a ' s  d i s s o l u t i o n  p r o c e d u r e ,  h a v e  
c r e a t e d  t h e  p o t e n t i a l  f o r  e v e n  g r e a t e r
i n e q u i t i e s  t o  o c c u r  i n  n o - f a u l t  d i v o r c e s .  
A l a s k a ' s  d i s s o l u t i o n  l a w  a l l o w s  t h e  p a r t i e s  
t o  c o m e  t o  a n y  a g r e e m e n t  a s  l o n g  a s  i t  i s  n o t  
" g r o s s l y  u n f a i r . "  Y e t ,  l i m i t e d  i n f o r m a t i o n  
i s  a v a i l a b l e  t o  t h e  p a r t i e s  o n  t h e i r  r i g h t s  
a n d  o '  l i g a t i o n s ,  a n d  t h e y  a r e  n o t  r o a u i r e d  t o  
s e e k  l e g a l  c o u n s e l .  C o n s e q u e n t l y ,  t h e
e c o n o m i c  s e t t l e m e n t s  a r e  n o t  a l w a y s  f a i r  a n d  
e q u i t a b l e ,  n o r  a r e  t h e  l o n g - t e r m  c o n s e q u e n c e s  
o f  t h e i r  s p o u s a l  a g r e e m e n t s  a l w a y s  u n d e r ­
s t o o d .

T h e  u n e q u a l  b a r g a i n i n g  p o w e r  t h a t  e x i s t s  
i n  m a n y  m a r r i a g e s  l e a v e s  m a n y  w o m e n  e s p e c i a l ­
l y  v u l n e r a b l e  d u r i n g  t h e  d i s s o l u t i o n  p r o c e s s .  
A c c o r d i n g  t o  c u r r e n t  l a w ,  t h e  c o u r t  i s  
r e q u i r e d  t o  t a k e  a n  a c t i v e  r o l e  i n q u i r i n g  
i n t o  t h e  f c u s i s  o f  t h e  p a r t i e s '  a g r e e m e n t s .
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Y e t ,  a s  a  p r a c t i c a l  n a t t e r ,  t h i s  t o n - n i r u t e  i n q u i r y  i s  o f t e n  n o  
m o r e  t h a n  a  s e r i e s  o f  l e a d i n g  q u e s t i o n s  t h a t  a r e  u n l i k e l y  t o  
e x p o s e  i n e q u i t i e s .

F u r t h e r  c o m p o u n d i n g  t h e  s i t u a t i o n ,  b o t h  p a r t i e s  a r e  n o t  
r e q u i r e d  t o  a t t e n d  t h e  d i s s o l u t i o n  h e a r i n g ,  a n d  t h u s  t h e  c o u r t ' s  
a b i l i t y  t o  d e t e r m i n e  w h e t h e r  a n y  i n e q u i t i e s  e x i s t  i s  s e v e r e l y  
i n h i b i t e d .

T h e  D i s s o l u t i o n  a n d  D i v o r c e  R e f o r m  B i l l  a d d r e s s e s  t h e s e  c o n ­
c e r n s .  I t  w i l l  r e q u i r e  g r e a t e r  j u d i c i a l  r e v i e w  o f  d i s s o l u t i o n  
a g r e e m e n t s  c o n c e r n i n g  c h i l d  c u s t o d y ,  c h i l d  s u p p o r t ,  v i s i t a t i o n ,  
s p o u s a l  s u p p o r t ,  a n d  d i v i s i o n  o f  p r o p e r t y  ( i n c l u d i n g  r e t i r e m e n t  
b e n e f i t s )  u n d e r  t h e  f o l l o w i n g  c i r c u m s t a n c e s :

1 .  o n e  p a r t y  i s  r e p r e s e n t e d  b y  c o u n s e l  a n d  t h e  o t h e r  i s  n o t ;
2 .  a n  u n u s u a l l y  h i g h  o r  l o w  a m o u n t  o f  s p o u s a l  s u p p o r t  i s

a w a r d e d ;
3 .  d o m e s t i c  v i o l e n c e  h a s  o c c u r r e d  i n  t h e  m a r r i a g e ;
4 .  t h e r e  a r e  m i n o r  c h i l d r e n  i n  t h e  m a r r i a g e ;  o r ,
5 .  o n e  p a r t y  h a s  n o t  w o r k e d  f o r  w a q e s  f o r  a  l o n g  t i m e ,  o r  h a s

l i m i t e d  f u t u r e  e a r n i n g  c a p a b i l i t y .

I t  i s  b e l i e v e d  t h a t  t h i s  h e i g h t e n e d  s c r u t i n y  w i l l  p r e v e n t  
o n e  m a r i t a l  p a r t n e r  f r o m  e x e r c i s i n g  m  u n e q u a l  b a r c i a m i n g  p o s i ­
t i o n  o v e r  t h e  o t h e r .  T h e  b i l l  r e q u i r e s  b o t h  p a r t i e s  t o
a p p e a r  a t  t h e  d i s s o l " t i o n  h e a r i n g  t h a t  t h e  c o u r t  m a y  q u e s t i o n  
t h e n  i n  d e p t h .

W h i l e  h e i g h t e n e d  s c r u t i n y  w i l l  g r e a t l y  i m p r o v e  t h e  e q u i t y  o f  
d i s s o l u t i o n  s e t t l e m e n t s ,  t h e r e  a r e  o t h e r  c o m p o n e n t s  o f  A l a s k a  
d i v o r c e  l a v ;  w h i c h  f a i l  t o  p r o t e c t  a  f i n a n c i a l l y  n e e d y  s p o u s e .
C u r r e n t  l a w  d o e s  n o t  a u t h o r i z e  s p o u s a l  s u p p o r t  w h i l e  a  d i v o r c e  i s  
p e n d i n g .  B e c a u s e  t h i s  s u p p o r t  i s  n o t  r o u t i n e l y  o r d e r e d ,  e c o ­
n o m i c a l l y  n e e d y  s p o u s e s  o f t e n  h a v e  d i f f i c u l t y  o b t a i n i n g  a d e q u a t e  
s u p p o r t  d u r i n g  t h e  t u r b u l e n t  p e r i o d  o f  a  d i v o r c e .

I n  a d d i t i o n ,  t h e  c o u r t  o f t e n  a w a r d s  i n s u f f i c i e n t  a t t o r n e y ' s  
f e e s  t o  a  s p o u s e  a l r e a d y  i n  f i n a n c i a l  n e e d .  S u c h  a n  a w a r d  c a n  i n  
t u r n  b e c o m e  b a r g a i n i n g  m a t e r i a l  t o  b e  u s e d  b y  a  m o r e  a f f l u e n t  
s p o u s e  t o  i n f l u e n c e  d i v o r c e  n e g o t i a t i o n s  a n d  s e c u r e  o t h e r  c o m p r o ­
m i s e s  .

T h e  D i s s o l u t i o n  a n d  D i v o r c e  R e f o r m  B i l l  a l s o  a d d r e s s e s  t h e s e  
p r o b l e m s  b y  d i r e c t i n g  t h e  c o u r t  t o  p r o v i d e  s p o u s a l  s u p p o r t  w h i l e  
a  d i v o r c e  i s  p e n d i n g ,  a n d  f u l l  a t t o r n e y ' s  f e e s  a n d  c o u r t  c o s t s  t o  
f i n a n c i a l l y  n e e d y  s p o u s e s .  A g a i n ,  t h e s e  p r o v i s i o n s  w i l l  h e l p  
p r e v e n t  o n e  m a r i t a l  p a r t n e r  f r o m  e x e r c i s i n g  u n e q u a l  b a r g a i n i n g  
p o w e r  o v e r  a  f i n a n c i a l l y  n e e d y  s p o u s e .

HB 496
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our years ago, when I got divorced, m y husband and I quickly 
agreed on financial arrangements. He was angry and seem ed  
to want to punish mo. I felt guilty that the marriage had failed, 
and wanted to soothe his anger. With such closely matched 
goals, it was easy enough to agree on terms.

Technically, of course, w e merely did the modern thing: we split every­
thing down the m iddle. Everything, that is, except what could be the single 
most lucrative asset of our marriage— his new iy earned postprofessionai 
degree. I'd put him  through school, yet he would keep an earning power 
that had doubled while my own stood still.

I realize I was one of the very lucky ones. I was young, healthy, and 
educated. I was also— and this is crucial— child less. I was even a lawyer i y 
profession, so I knew my chances cf w inning a fairer settlement in court 
were slim . For a man to leave a marriage far wealthier than his w ife is, qude  
simply, the norm.

In the months that followed, though, a thought haunted me: suppose I 
hadn’t been white, educated, and financially advantaged? Suppose, more 
simply, I’d had a child? How m uch more dangerous the inequities would
have been. _  “Motherhood," says Lillian Kozak, chair

of New York State NOW's Domestic Relations 
Law Task Force, "puts a woman behind the 
eight ball. Child-raising can be a wondr r(ul 
thing, but in our society it has no monetary 
value and accumulates no economic rights, li' 
at any time the wage-earning father decides 
to leave, the mother and children can he fi­
nancially devastated."

The facts support Kozak's claim. There 
are now more than eight million women rais­
ing children under 21 whose fathers are not 
living in the household, the U.S. Bureau of 
Census reports. Fully one third of them live 
below the poverty level. Nearly two thirds of 
families entitled to child support collect no 
child support at all. And among the “lucky 
few" who do get some support, the average 
amount received is about $ 115 per child per 
month, According to Wayne Dixon, author of 
Child Support h'ni'orcctneid: Unn/iutl /Vo-
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lection Under the Laic (Forum Founda­
tion.), white families average about S121 per 
child per month and black families about $71.

Alimony, once an important means of 
avoiding postdivorce poverty (particularly 
for older women or the mothers of young 
children), is now all but unknown. Fewer 
than 5 percent, of all divorced, nonremarried 
women are entitled to receive alimony in a 
given year—and fewer still actually collect.

All women, married or unmarried, em­
ployed within antLor outside the home are at 
risk. With the corporate wor'/l still largely in­
sensitive to the needs of workers with family 
responsibilities, even professional couples 
face hard choices if they want to have chil­
dren. Commonly, one parent—nearly always 
the woman—finds that she must interrupt or 
scale down ner career in order to meet the 
family's needs at home. Coupled with the 
p: evading wage discrimination against 
women, the result is a serious disparity in 
earning power. The family becomes depen­
dent upon the support of the male wage 
earner—and ripe for economic disaster if 
that support is withdrawn.

Until recently, the legal system’s in­
creasing role in impoverishing women and 
children was not. (ally recognized. We knew 
about the growing "feminization of poverty" 
but were largely unaware of how changes in 
divorce policy and practice had contributed 
to the crisis. We had anecdotal reports, occa­
sional data, and a growing sense of misgiving, 
but little solid statistical analysis. Those of us 
still married or not yet married could reas­
sure ourselves that the problem was an iso­
lated one of a few stingy or irresponsible 
men. My husband (or lover or future hus­
band), we could tell ourselves, would never 
do that to me. And I would never be so vul­
nerable.

Fitter Lenoro Weilzman, bearer ol the 
bad news. Weilzman, associate professor of
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sociology ai .S tanford U n iversity  in CaSifortiia. 
w as th e  m ajo r re s e a rc h e r  on a  10-year s tu d y  
o f t h e  e ffec ts o f C alifo rn ia ' w idely h a iled— 
and  w idely im ita ted— no-fau lt d ivo rce law. In 
h e r  shock ing and  im po rta n t new  hook. The 
D ivorce Revolution The l.'ne r/iected So­
c ia l u iid  E conom ic ('tm scqiiio icvs fo r  
Women o nd  C h ild ren  in  \ me r im  (T h e  
F re e  P ress), W eilzm an do cum en ts  an d  e x ­
p la in s how  new  d ivo rce  po lic ies in C alifornia 
h ave resu lted  in s e v e re  financial lo sses to 
w om en anti ch ild ren . H er m ajo r finding: th e  
e ffec t o f th e  av e rage  div o rce  d e c re e  is to  d e ­
c re a se  th e  s ta n d a rd  o f living o f th e  wom an 
an d  any  m inor ch ild re n  in h e r  hou seho ld  by 
73 p e rc en t, while ac tu a lly  increns iin i th a t o f 
th e  m an by 42 p e rc e n t. |S e e  page 07.)

“T he fram ers o f th e  no -fau lt d ivo rce 
laws," explains W eitzm an , "w ere to tallv  
p reo ccup ied  w ith th e  nega tiv e a sp e c ts  o f th e  
trad ition a l ad versa ria l sy stem . In th e  past, to 
ge t a  divorce, p eop le  w e re  re q u ire d  to  prove 
fau lt— tha t a spou se  h ad  d on e  som e th in g  im ­
p ro p e r like adu lte ry  o r  phy sica l c rue lty . T ha t 
cou ld  bring out th e  w o rs t in p eop le  in te rm s 
o f an g e r and re c rim in a tion s , and  th e  leg is­
la to rs  hoped th a t n o -fau lt law s would red u ce  
ac rim ony and  re s to re  d ign ity  to  th e  pa rtie s .

“W hat th ey  d id n ’t con sid e r, iiow ever, 
w as th a t requ iring p ro e 1' f fau lt had  long p ro ­
v id ed  th e  one p ro tec  •' a  fo r econom ically  
d e p e n d e n t hoc.ieina- ~s an d  w om en  ra is ing  
ch ild ren . If a woma. n a d n l  g iven h e r  h u s ­
band  g rounds for d ivo rc e— h ad n 't com m it­
ted  ad u lte ry  o r o th e r  fo rb idd en  behav io r—  
sh e  h ad  som e leverage . S h e  could ag re e  to  
ask  for th e  d ivo rce h e rs e lf  on  th e  g ro un d s o f 
th e  hu sband 's behav io r, b u t only if h e  First, 
p rov ided ad equ a te  s r p p o r t  fo r h e r  a n d  th e  
ch ild ren .”

As suppo rt leve ls d e c lin ed  u n d e r  no- 
fau 'F  p rope rty  d iv isions also  b e cam e less  fair. 
C alifornia is a  com m un ity  p ro p e r ty  s ta te , but 
th e  law has never d ic ta te d  an  ex a c t fo rm ula 
for division if th e  s p o u s e s  d ivorce. B efore n o ­
fau lt was in s titu ted , r e p o r ts  W eitzm an . p ro p ­
e r ty  divisions ten d ed  to  be a long  lines o f fam ­
ily n eed , w ith a cu s to d ia l m o th e r an d  ch il­
d re n  re ta in ing th e  fam ily hom e and  enough  
o th e r  p roperty  to  avo id  su d d en  poverty . 
M ore recen tly , rigid GU/5U div isions have b e ­
com e th e  norm .

T h e  resu lt, says W eitzm an: an  i llu sion  
o f equality , w ith th e  m an  re ta in in g  a  full ha lf 
o f th e  p roperty , w h ile th e  wom an and  an  av ­
e rag e  tw’o ch ild ren  m u s t s h a re  th e  rem ain ing  
half. F requen tly , to  accom p lish  th e  sp lit, th e  
fam ily hom e is sold, so  th a t th e  m o th e r m ust 
find new  living a r ra n g em en ts  for h e rse lf  and 
th e  ch ild ren .

Ironically. W eitzm an 's d is tu rb in g  s ta t i s ­
tic s  com e from a s ta le  ih a t m any an a ly s is  b e ­
lieve is actually less u n fa ir to  w om en th an  
m ost. For if C aliforn ia 's com m un ity  p ro p e r ty  
law  now  resu lts in a GO/SO split b e tw een  u n ­
equa l family un its, w om en  and  ch ild ren  may

fare even  w o rse  under th e  m o re  com m on 
e q u ita b 'e  division laws, w h ich th eo re tic a lly  
p rov id e  for a fair— hu t n o t n ecessa rily  
e q u a i—split o f fa !v asse ts . T h u s , for exam  
pie, a spec ia l s tu c  by H arrie t N C ohen  and 
A dria S H illman for th e  New York Task Fo rce  
on  W omen in th e  C ourts sh ow ed  th a t  in th e  
av e rag e  p ro p e r ty  division, th e  m an  ac tu a lly  
rece iv ed  sub s tan tia lly  more th a n  th e  wom an 
an d  ch ild ren  com bined .

T ho se  who criticize th e  g row ing  in ­
eq u itie s  u n d e r no-fault d ivo rce law s do  no t. 
how ever, genera lly  advocat e a  r e tu rn  to  fault 
req u irem en ts . Ai best, exp la in s NOW ’s Lillian 
Kozak, th e  old fau lt re q u irem en ts  p rov id ed  
on ly  a  c ru d e  bargaining too l th a t h e lp ed  
som e wom en to  escap e th e  e f fe c ts  o f th e  u n ­
d e rly in g  problem : th e  failure o f b o th  law  and  
so c ie ty  to  recogn ize and rew ard  th e  e ssen tia l 
se rv ice s  o ffe red  hv m ost w om en in th e  hom e.

"W hat we really  need ," say s  Kozak, "are 
law s and  policies t h a t recogn ize th e  fam ily as 
a co op e ra tiv e  unit. If th e  fa c ts  sh ow  that, a 
m an  w ith in  a  fam ily has been  f r e e  to  p u rsu e  
h is c a re e r  fully while th e  w om an iias ta k e n  on 
m o s t o f (he clu ld -eare re sp on s ib ility—  
w h e th e r  sh e 's  also held an  o u ts id e  job o r 
n o t— his g re a te r  earn ing p ow e r is a  fam ily 
a s s e t .

"T h a t m ean s m at not on ly p ro p e r ty , b u t 
a lso  in th e  y e a rs  a l te r  th e  d iv o rc e  th a t  in ­
com e shou ld  co n tin u e  to he sh a re d , o t h e r ­
w ise. i t ’s like d iv id ing up  a  b u s in e ss  p a r tn e r ­
sh ip  by giving ha lf th e  cap ita l a n d  inven to ry  
to  e a ch  p a r tn e r— hu t le tting  o n e  o f th em  
k eep  th e  en tire  incom e-p roduc ing  busin  :ss."

D esp ite  iso la ted  advances, iiow ever, th e  
d om in an t tre n d  seem s to be in p re c ise ly  th e  
o p p o s ite  d irec tio n . The p rac tica l p rob lem  o f 
n ego tia tin g  alimony, for ex am p le , h a s been  
e c lip sed  by a rg um en ts  tha t th e  c o n c e p t itse lf 
is o u td a te d . It s best for e v e ry o n e  if th e  p a r ­
tie s  g e t a fresh  s ta r t , runs th e  m od e rn  th eo ry . 
Isn 't t h a t  w h a t women’s lib e ra tio n  is all 
ab o u t?

T hai u p b e a t view totally  ove rlo ok s th e  
ro le o f alim ony in sharing fam ily e a rn in g  
p ow e r an d  com pensa tin g  for p a s t  an d  p re s ­
en t se rv ic e s  w ith in th e  family. Yet it h a s  no 
d o u b t c o n tr ib u te d  to  th e  d ec lin in g  leve ls an d  
poo r en fo rc em en t o f alimony aw a rd s . In real- 
d o lla r te rm s, ch ild -suppo rt aw a rd s  have do 
d in e d  in recen t years; a ca su a lty , p e rh ap s , o f 
th e  g row ing  re s is ta n ce  to  on ij post d ivo rce 
in com e tran sfe rs .

T h e  g row ing trend  tow ard  i l ie s e  h a rsh  
int e rp re ta tio n s  o f "equality" in d ivo rc e  is no t 
'.intiled to  finances. Indeed, p e rh a p s  th e  m ost 
d is tu rb in g  exam ple o f igno rin g  fam ily 
rea litie s  o c cu rs  in Hie cu stody  a re a . B aren ts 
shou ld  have equal custod ial rii/hls lu  a child , 
som e po licym akers a rgue— ev en  if th e  
mol h e r  has alw ays taken th e  m a jo r rvspon- 
sihilihi for th e  ch illi's ca re  an d  c o n iin u e s  to
( I I I  SO.

Could all th e se  changes r e t i e d  an  ex-
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icss <i| inno cence , :i na iv e be lie f th a t w om en 
and m en a re  in d eed  equal b o th  in financial 
s ta tu s  and fam ily n>s|>onsthi,ifies'.’ P e rh ap s , 
hut a round th e  d ivo rce d ram a th e s e  d ay s  
th e re  seem s to  he an  om inous an d  grow ing 
hostility  tow a rd  "upp ity " wom en: w om en 
who have ca re e rs . W omen w ho w ant ou t of 
m arriages. W om en who th ink  th e y  d o n ’t n eed  
men any m ore , an d  n e ed  a  lesson  th ey  w on 't 
forget.

"Women file for d ivo rce in m ost ca se s  
becau se  th ey  a re  p is s e d -o f f ," 'w r i te s  Ken 
Pangborn, p re s id e n t o f M en in te rn a tio n a l. 
Inc.. in th e  F eb ru a ry , 1935, issu e  o f "Legal 
Beagle: A Fam ily  Law Reform  N ew s le tte r"  
"G reed is a  pow erfu l m o tiv e ., , ,  T h e  fem in is t 
agenda, w hen ex am in ed  closely , is not a  cry 
for a fair s h a re  o f  th e  p ie  It is an  an g ry  d e ­
m and for th e  p ie  an d  th e  k itch en  it was 
cooked in, a long  w ith ev e ry th ing  else,"

T he so lu tio n , acco rd ing  to  P angbo rn? 
S ince women c a n n o t be t ru s te d , m en shou id  
s trik e  back— by  agg ressive ly  seek ing  so le  
cu stody of th e ir  ch ild ren .

It would b e  com fo rting  to  b e lieve th a t 
such  ex trem e s  a re  lim ited  to  a  few  e x ­
trem is ts—and ind eed  th e re  u rn  n um erou s 
calm , fa ir-m inded  m ale vo ices in th e  s to rm . 
Yet a g lance a t  th e  s te ad y  s tre am  of d ivo rce 
advocacy books for m en , w r it te n  by m ale 
law yers and pub lish ed  by p re s tig iou s hou ses, 
is indeed  deep ly  disi jrb in g .

The L ion 's Sho re : A Combat M anua l 
f o r  the D ivo rc ing  Male, by .J. .Man O rn ste in , 
fo r exam ple, is d e d ic a te d  in p a rt to  d ivo rc ing 
women, th e  "B itch es o f B uchenw ald  [w ith 
their) female ch auv in is tic  g reed ."  L eonard  
K erpelm an, a u th o r  o f Divorce: A G u ide f o r  
Men, advises m en  to  u s e  “prim itive d em o ­
c ra tic  m eans” to  reach  th e ir  goa ls, ex p la in ­
ing, "If [judges] s e e  on e  p e rso n  ho lle ring  and  
th e  o th e r subm itting , they 'll ru le  fo r th e  on e  
hollering." T h a t sam e angry , com pe titiv e  
m en ta lity  p e rv ad e s  tw o books by M aurice 
F ranks: How To Avoid P a g in g  A lim ony  an d  
th e  m ore re c e n t W inn ing  Custody.

P erhap s th e  m ost ch illing o f all is How  
n o Win Custody, by Louis K iefer. K iefer, a 
law yer who w on so le cu stody  o f h is own ch il­
d ren , offers h e lp fu l adv ice on u s ing  a c cu sa ­
tions o f lesb ian ism  as a  ba rg a in ing  techn iqu e , 
and  on how to  k id n ap  a ch ild  from  th e  c u s to ­
dial m other.

1 am  ta lk ing  w ith an  old co llege friend . 
It’s a local call, fo r by happy  co in c id en ce  we 
again live in th e  sam e town. T h e  call, how ­
ever, like m any o f ou r recen t co nversa tio n s , 
is not a happy one.

"I'm sorry , M arianne," sh e  says, h e r  vo ice 
s tra in ing  to  f id e  pa in  an d  panic, l e a n t  m ake 
it today. I know  it's  y o u r b irthday , and  I feel 
just terrible."

I 'm  d i s a p p o i n t e d ,  t o o ,  b u t  m o s t l y  I 'm  
c o n c e r n e d .  G r a d u a l l y  it f i r s t ,  t h e n  in  a  r u s h  
o f  t e a r s ,  s h e  ( e x p la in s  H e r  h u s b a n d  ( w h o  r e ­

fuses to  m ee t m e ) d o e sn 't a p p ro v e  o f me b e ­
c au se  I’m a law yer and d ivo rc ed  an d  live in a 
co -op  h o u se  m Cam bridge . S h e n ev e r d a re s  
to  visit m e un less h e 's  o u t o f tow n , bu t th is  
tim e sh e  though t s h e d  slip  off qu ie tly  b e ­
tw een  load s at th e  L aund rom at, He gup ssed  
h e r  p lan  som ehow , sm ash ed  tw o  g lasses 
ag a in s t th e  wall, an d  ra ced  off in th e  c a r w ith 
th e ir  th ree -y ea r-o ld  d augh te r .

D ays later, w h en  th e  c ris is  is p a st, she 
calls m e from  work. "1 w an t to  leave him ,” sh e  
says, “bu t I’m afraid. He say s  he 'll g e t cu sto d y  
o f Jen n ife r, and  I'll n ev e r s e e  h e r  an y  more. 
You know  abou t th e se  th in g s , M arian ’ "\ Can 
lie do  th a t? "

My h e a r t b reaks for h e r , b e cau se  1 know  
th e  risk is serious. I c a n n o t h on e s tly  tell he r, 
no, y ou r ch ild  is safe if on ly  you  will leave th is 
d a n g e ro u s  man.

"In re c e n t years, w h en  w om en  began to  
got 'u p p ity '—began se ek in g  econom ic  in d e ­
p e n d en c e  an d  rep ro d u c tiv e  righ ts ,"  says p sy ­
cho log is t Phvllis C .hesler, a u th o r  o f M others 
on  T ria l: The Dai Uc fo r C h ild ren  a  n d  Cus­
tody  (M cGraw-H ill 19S6), " th e  dr e p e s t p a ­
tr ia rch a l re sp on se  w as to  go  for th e  kids. B e­
m u se  w hen  you go for th e  ch ild ren , th a t 
k e ep s  w om en in m am ag e s  th a t a re  bad , 
k eep s  th em  a t hom e afra id  to  p u is u e  ca re e rs . 
T hey 're  afra id  to  'b reak  th e  ru le s ' th a t  have 
trad ition a lly  defined good m o th e rs . In fact, 
how ever, th ey 're  a t risk ev en  if th e y  d o n ’t 
b reak  th e ru le s ."

C hes le r 's  book, ba sed  upo n  h u n d re d s  o f 
in te rv iew s w ith  m o th e rs , fa th e rs , ch ild ren , 
an d  p ro fess iona ls w ork ing w ith  d ivo rc ing 
fam ilies, focu ses in p a r t u p o n  an  in -d ep th  
s tu d y  o f CO m o the rs  ch a lleng ed  fo r cu stod y  
o f th e ir  ch ild ren  b e tw een  1960 and  1981. T he 
m o th e rs  s tu d ied  had b e en  m arried  an  av e r­
ag e o f n in e  years , h ad  an  av e rag e  o f tw o ch il­
d ren , and  h ad  com ple ted  a n  av e rag e  o f th re e  
y e a rs  o f college. All Ihe m o th e rs  h ad  b een  
p rim ary  c a re tak e rs  o f th e  ch ild ren  p r io r  to 
Hie cu s to d y  fight. A m ong th e  ch ild ren 's  
m the rs , 57 p e rc en t h ad  n o t b een  d irec tly  in ­
vo lved in ch ild ca re  be fo re  seek in g  cu stody , 
a n d  67 p e rc en t had n o t p a id  ch ild  su p p o rt 
u po n  sep a ra tio n s . P e rm an en t c u s to d y  was 
n o n e th e le ss  aw arded  to  70 p e rc e n t o f th e 
fa th e rs  [se e  page 09],

In a legal c lim a te in w h ich  m ale cu stody  
v ic to rie s a p p e a r  not to  re q u ire  a c tu a l p rio r 
invo lvem en t in ch ild -ra ising , th e  p o te n tia l for 
ab u se  is rife. While som e m en  may in fac t be 
involved in ch ild raising d u rin g  m arriage , th e  
law does not requ ire  o r ev en  en co u rag e  th em  
to  do  so W orse ye t, ch ild re n  can  lie u sed  as 
p aw ns for bargain ing o r e x p re s s in g  anger. 
T hus, in W eitzm an 's s tu d y , few er th a n  one 
m an in 10 ac tually  sough t physical cu s to d y  o f 
th e  ch ild re n—hu t fully o n e  th ird  u s e d  eu s 
tody  th re a ts  to  gain lev e rag e  in fiuatici.il 
bargain ing .

( e m i t i n n n l  o n  l u i y r  ,S J J
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th e re .

As w e  re jom  Sylvia w ho has b een  ■ 
working in a  d if fe ren t part, o f th e  loft, i 
R ichard  says lie is re se a rch in g  a  fu tu re  i 
(iltti on  the life o f a p a in te r . P e rh a p s  I 
th a t 's  th e  in flu en ce  o f Sylvia, an  a r t is t . 
w ith  a co n fid en t, in ten se , d ow n -to -ea rth  
qua lity ; a y ounge r, B razilian ve rs ion  o f I 
Yoko Ono. S he a lso  has en ough  fa ith  in i 
th e  irra tiona l to  in s is t th a t I b o rrow  a 
red , n o t a  g reen , um b re lla  as w e go dow n 
to  th e  rainy , d e s e r te d  s t r e e ts  to  se a rch  
for a  taxi.

"Red is th e  co lo r of a  B razilian god ­
dess ,"  R ichard  ex p la in s as w e rid e  dow n i 
in th e  e leva to r. ‘ T h a t 's  w hy she  th in k s  i 
it 's  m o re  m agical."

S u re  enough , a  tax i a p p e a rs  in th e  i 
ram . [3
Gloria Steuit m isun  editor an d  acofound- 
<■/• n f ' M s . "

Divorce: iMo Fauft?
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A cco rd ing  to  N ancy Polikoff, s ta ff 
a t to rn e y  o f th e  W om en 's Legal D efense 
Fund , th e  re c e n t ad v an ce  in m ale c u s ­
to d y  rig h ts  a t  first r e rned  rea son ab le  
ev en  to  fenu iiis t a j / o c a te s .  “iri th e  ea rly  
i970s," ex p la in s Polikoff, "we saw  a 
t r e n d  aw ay from  assum ing  th a t  th e  
m o th e r  was a lw ays th e  c a re ta k e r  of th e  
ch ild re n  an d  shou ld  th e re fo re  be th e ir  
cu s to d ian . T h a t se em ed  fine. We a s ­
sum ed  th a t  c o u r ts  w ou ld  th e n  m ake a 
g e n d e r-n e u tra l inqu iry  in to  w ho h ad  a c ­
tua lly  b e en  ca rin g  fo r th e  ch ild ren , and  
w hoeve r it w as, th e  m o th e r  o r th e  fa th e r, 
w ou ld  b e  m o re  likely to  g e t cu stody .

“Well, it h a sn 't tu rn e d  o u t th a t way. 
In s te ad  o f rep la c in g  an  a ssum p tion  th a t 
th e  m o th e r w as c a rin g  for th e  ch ild ren  
w ith  a g e n d e r-n eu tra l inqu irv . w e 've in ­
s te a d  s e e n  th e  w ork o f th e  < m ld -ra ise r 
g rad ua lly  d ev a lu ed  o r  ign .red . Today 
th e  u se  o f o th e r  fac to rs  to  d e te rm in e  
cu s to d y  is flourish ing . C ou rts  look a t fi­
n anc ia l s ta tu s , th e  n ice r hom e, even th e  
new  sp o u se  th e  m an is s ta tis tic a lly  m ore 
likely to  have. T h en , too, m oney  g e n e r ­
ally b uy s th e  ab ility  to  litig a te  m ore  e f ­
fectively . In th e  en d , th e  re la tio n sh ip  b e ­
tw een  m o th e r an d  ch ild , th e  work th a t  
s h e 's  d o n e  ra is ing th e  ch ild ren , an d  th e  
im po rta n ce  o f co n tin u ity  o f c a re  to  th e  
ch ild re n  is all bu t fo rgo tten ."

W hy would ju d g e s  an d  leg isla to rs , 
p resum ab ly  co n c e rn e d  abou t ch ild w e l­
fare , so  easily  d is reg a rd  an  involved

m o the r 's  roll? tu ch ild  ra ising , favoring 
instead  a im aneia lly  dom in an t la th e r '' 
Why. to r th a t  m a tte r , w ould m illions ol 
o rd inary  m en  tu rn  11o-ir h ack s on th e ir  I 
own ch ild ren , allow ing th em  to  live in 
relative povt rtv '’ And tvhv ' .ei; o u r so c i­
e ty  overlook o r ev en  co n d o n e  th e  in 
equ ities , a lm ost ; l s  if w e  be lieved  th a t 
women w ho  leave t o r fail to  sa r is fv l m en 
d e se rv e  to  su ffer?

In »ecen t tro n tlis , w h ile speak ing  
publicly about, tt eh ild -su p p o rt cris is , I 
h ave b e en  hestf ed  by  th e  vo ices of 
angry men.

“I'm one o f th o s e  D eadb ea t D ads 1 
you k eep  ta lk ing  ab ou t, '' s ay s o n e  m an ' 
b e llig eren tly . CIn tac t, I n e v e r  u se  th a t | 
te rm .) "And I'll tel) vou why. S he tu rn s  | 
th e  kids ag a in s t m e. S he u se s  th is  s n id e  I 
tone  w hen I call on  th e  p hone . ’Oh. it's I 
you r d ad  again .' I figu re  i c a n 't  com pe te , 
so I |usi d o n  t call o r  s u p p o r t . '

“T h e se  w om en, th ev  leave a guy an d  1 
run off w ith  an o th e r,'' a rg u e s  a n o th e r  
man, "and th e y  th in k  we'll p ay  to r th e ir  1 
kias?"

A  m. e-aged ju d g e  sp e a k s  to  m e , 
seoldm gly, like a  fa th e r adm on ish ing  his 
e rran t ch ild . "I've a lw ays ta k e n  c a re  o f 
my wife, h u t you lad ies w an ted  to  be lio- 
e ra ted . Well, I g uess you  11 ju s t h av e  to 
live w ith  th e  co n sequ en ces ."

It is e a sy  to  s e e  v ic io u sn ess in tiie se  
com m en ts , th e  h o s tile  back lash  o f m en 
losing con tro l. .-Mid ye t, 1 h av e  to  say Hon­
estly  th a t I h e a r  rea l pa in  in th e ir  voices, 
see real an gu ish  in th e ir  eyes . Even th e ir  
an g e r is u n d e rs ta n d ab le— it is ju s t 
grossly m isd irec te d .

E v e ry o n e—m en and  w om en— feels 
h u r t and an g e r w hen  a re la tio n sh ip  ends. 
But m en have th e  socia l p e rm iss io n  to 
ac t out th e ir  anger, an d  social e n c o u r ­
ag em en t to  s u b s t i tu te  ex p re s s io n s  o f 
contro l fo r t ru e  ex p re s s io n s  o f em o tion . 
U ndoub ted ly , m any m en do  feel c h e a te d  
o u t o f fa th e rh o o d  and , m o re  th an  th a t, 
o u t of th e  ab ility  to  be in tim a te . Yet th a t 
painful s e n s e  o f iso la tion  beg in s long b e ­
fore a d ivo rce , an d  even  long be fo re  th e  
m arriage. "W ha t's  all th is ta lk  ab ou t ah  ; 
sen t fa th e rs?” ask s a friend  o f m ine , w or 
ty ing  ab ou t his ow n ab ility  to  fa th e r e f ­
fectively. "I n ev e r knew  m y dad , an d  In- 
lived w ith u s  my w hole life."

T he trad itio n a l socia l c o n tra c t o f­
fered  to  m en  in o u r so c ie ty  is no t m uch  l 
b e tte r  th an  th a t trad itio n a lly  o ffe red  to  | 
women. B e con tro lled  an d  effec tiv e  and  
a  good b readw in n e r, m en  a re  to ld , an d  in 
re tu rn  w e’ll let you  ru le  th e  family. It's j 
no t em o tiona lly  su s ta in ing  ev en  w hen  it | 
"works," b e c au se  pow er an d  con tro l art- j 
su b s titu te d  for—and  p re v en t— real inti- i  
inac.v and  sharing .

Typically , as  in ( ’h o s ie r 's  s tudy , th e  I 
m en who fight th e  h a rd es t and  most I 
cruelly te n d  to  be th o se  w ho lacked a j

Resources
C h ild ren '*  D e fen se  F un d  1 122 f  .Street.

1 N W  S u i te  400, W ash in g to n , B.C. 20 0 0 1  1 \  
le a d in g  a d v o c a te  to r  c h i ld r e n 's  lvg.il r ig h ts . 
C D F  is a ls o  a c tiv e  in lo b b y in g  fo r im p ro v e d  
c h i ld - s u p p o r t  law s A t to rn e y  N an cy  E b b  
h e a d s  t h e  s u p p o r t  p ro je c t.

T h e  C h ild ren 's  F ou nda tio n  (8 1 5  15 th  S t . 
N \ V ,  S u i t e  928, W ash in g to n , D.C 2 0005 ). 
S p u r r e d  by  NOW  s u rv e y s  sh ow in g  t h a t  
w om en  to d a y  a rt- c o n c e r n e d  hy th  > " b re a d  
a n d  b u t t e r  issu e s o f  p a re n t in g ,"  N 'OW /LDEF 
a n d  th e  C h i ld re n 's  F o u n d a t io n  h a v e  jo in e d  
forcc-s to  p u b lic iz e  r e c e n t  im p ro v e m e n ts  in 
s u p p o r t  e n fo r c e m e n t a n d  to  a d v o c a te  f u r th e r  
a d v a n c e s . W rite  to  B a rb a ra  B ode , p r e s id e n t  
o ( th e  C h i ld re n  s  F o u n d a t io n , fo r m o re  in fo r­
m a t io n

n a tio n a l C en te r  on  W om en an d  Fam ily
L a w  T .ci U roadw av . R o om  -10 2 . N ow  York.
.N Y. I Jinx'} Y Long a  l e a d e r  in  d iv o rc e  e q u ity  
NC'A FL  l iu c a te s  c a s e s  a t f e c tm g  th e  r ig h ts  ol 
!• w e r - in c o m e  w om en , is a  r e s o u r c e  fo r lo ca l 
to g a ; .se rv ice  u n ic e s  a n d  a d v o c a c y  g ro u p s , 
a n d  o n e r s  a  n e w s le t te r  a n d  a n  e x te n s iv e  lis t 
o f In fo rm a tio n  p a c k e ts  o n  fam ily  law  to p ic s . | 
L a t in o  W ood s is d i r e c to r  a n d  J o a n n e  d c h u l-  | 
m an  1 t ie  s t a l l  a tto rn ey .

N ationa l W om en 's Law C e n te r  ( lu ld  I’
S i , NA V„Suite to o , W ash in g to n ,D .C . 2 00 20 )

I A c tiv e  in  o b ta in in g  e s . s u g v  o l th e  fe d e ra l 
C h ild  S u p p o r t  E n fo rc e m e n t A m e n d m e n ts  o f 
198-1, NW LC is n ow  e n g a g e d  in m o n ito r in g  
c o m p l ia n c e  a t th e  s ta te  lev e l. P o licy  a n a ly s t 
A n n  K u lk e r a n d  a t t o r n e y  N an c y  D uff 
C am p b e ll  d i r e c t  th e  m o n ito r in g  p ro je c t.

NOW Legal D e fen se  an d  Educa tion  
Fund  ( 9 9 1 iu d so n  S t., N ew  York, N Y. 1001.2).

P a r e n ts  W ithout P a r tn e r s  (7 9 1 0  W ood- 
n io n t  Ave., S u ite  1000, B e th e s d a , .Md. 2081-1). 
O v e r  1 h e  p a s t tw o  y e a r : ,  P W P  h a s  o rg a n iz e d  
t h e  C h ild  S u p p o r t  N e tw o rk  o f  m o re  th a n  70 
lo ca l g ra s s - ro o ts  p a r e n ts ' g r o u p s  w o rk in g  to  
im p ro v e  s u p p o r t  e n fo r c e m e n t . T o  le a rn  
a b o u t  lo ca l g ra s s - ro o ts  in y o u r  a re a , c a ll p u b ­
lic  a f fa irs  d i r e c to r  V irg in ia N u ta  a t  ( S 0 0 ) 028- 
8078 .

W om en ’s  E qud  R igh ts Logoi D e fen se  
an d  E duca tion  Fund (0 3 S 0  W U sh ire B lvd.,

1 S u i t e  1401, Los A ng e le s , Calif. 9004 
I H e a d e d  b y  ac tiv is t a t t o r n e y  G lo ria  A llrou , 

W E R L D E F  lia s w on  p r e c e d e n t  s e t t in g  c a s e s  
in d iv o rc e  eq u ity . R e cen tly , w h e n  a n  em p lo y ­
e r  illeg a lly  te rm in a te d  a n  e m p lo y e e  w ho se  
w a g e s  w e re  a s s ig n e d  to  p a y  c h ild  s u p p o r t , 
W E R L D E F  w on a  ju d g m e n t from  th e  em p lo y  
e r  lo  p a v  th e  su p p o r t lo st.

W om en 's  Legal D e fe n s e  Fund (2 0 0 0  P  
S t.. N W , S u i te  -ItlO, W ash in g to n . D.C. 20030 ). 
W I .D F is  p a r tic u la r ly  k n ow n  fo r i ls  C h ild  S u p ­
p o r t a n d  L esb ian  a n d  G ay  C h ild  C u s to d y  
P ro je c ts . A tto rn e ; N ancy  P o lik o ff d i r e c ts  th e  
p ro je c ts .

-  M.T



r*
V
•.I
t

f!
t
ff

d
0
o
n

j -
J-

a
I,
).
J,
•s

e
I.

p ositive  rin n iiin i.il c .in iii 'i 'i io n  id  tin  

fam ilv  ttnmwi  th e  m arriage. T lm ir raj;** 

is nut mi m u ch  because th ey  fe ar losing 

mi|ir>rtiiul in tim a te  re la tio n sh ip s, but lie 

cau se  th ey  su sp e c t th e y  never tru ly ha<l 
th e m , and m ay lack th e  C apacity to  

develop them .

Hut if th e  au g e r is u nd e rs tandab le , 
th e  d e s tru c tiv e  re sp o n se  canno t h e ;  
tified To u n d e rs ta n d  th e  rea so n s  is lua* 
u nd e rs ta n d in g  th e  re a so n s  a  b a tte re r  
h a tte rs  o r a m o le s te r m o lests . A t th e  b o t­
tom  line, I h e  v io len t b ehav io r m ust stop .

T h e re  a re  availab le rem ed ie s— p ro ­
po sed  polic ies th a t would p rom o te  
eq u ity  an d  fa irn ess w hile recogn iz ing in ­
d iv idual family d iffe rences . In cu stody  
d isp u te s . WLDF's Polikoff an d  o th e r  
com m en ta to rs  p o in t to  ca se  law In W est 
V irginia, Pennsy lvan ia , an d  O regon th a t 
o ffers a g e n d e r-n eu tra l s ta n d a rd  based  
on con tin u ity  o f c a re  to  th e  ch ild ren . If, 
in W est Virginia, a m o th e r  ha s been  th e  
ch ild 's  p rim ary  ca reg iv e r p r io r  to d i­
vo rce  and  is . 'o t  unfit, th e re  is a  p re ­
sum p tion  in favor o f re ta in in g  h e r  as th e  
cu stod ian . If a fit fa th e r h a s fulfilled tn a t 
role, h e  rece ives th e  p re sum p tio n  in his 
favor. In P ennsy lvan ia  and  O regon , while 
p re sum p tio n  is no t th e  s ta n d a rd , posi­
tive co n sid e ra tio n  is g iven to  th e  ro le o f 
th e  p rim ary careg iver.

( I f  ch ild -ra is ing  responsib ilities 
have tru ly  b e en  sh a red , o f cou rse , th e 
p a re n ts  m ay ag re e  on  jo in t cu stody . 
S tud ie s  show  th a t p a re n ts  w ho have 
sh a red  ch ild -ra is ing  du ring  th e  m arriage 
a re  th e  m ost likely to  ch oo se  jo in t c u s ­
tody , an d  th e  m ost likely to m ake it work. 
C ou rt-im posed  jo in t cu stody , how ever, 
is th e  lea s t likely to  b e  successfu l, o ften  
c re a tin g  con flic t an d  inequ ity .)

O nce cu s to d y  is < e te rm in ed  based  
on con tin u ity  o f c a re  an d  th e  b e st in ­
te r e s ts  o f th e  ch ild ren , ad vo ca te s  no te , 
financial a rra n g em en ts  shou ld  en su re  
th a t ea ch  n ew  fam ily un it ach ieves a 
s ta n d a rd  o f living equal to  th e  o ther. 
This m ean s firs t th a t p ro p e r ty  is d iv ided 
to re f le c t th e  n e ed s  o f all fam ily m em ­
be rs , so  th a t, fo r ex am p le , a th re e -p e rso n  
fam ily o f m o th e r an d  tw o ch ild re n  would 
rece iv e  a th re e -p e rso n  sh a re— not an 
am oun t equal to  o r less th an  th e  fa the r 
alone.

Sim ilarly , a lim ony and  ch ild -sup- 
p o i t  levels sltou! ' be s e t to  allow  th e  
ch ild ren  and  th e ir  c a re ta k e r  to  en joy th e  
sam e s ta n d a rd  r f living as th e  n o n cu s to ­
dial p a re n t. O ne ex ce llen t m e th od  of 
do ing  th is is know n as incom e equaliza ­
tion. Simply s ta te d , s tan d a rd iz ed  gov­
e rnm en t cost-of-liv ing c h a r ts  a re  u sed  to 
d e te rm in e  com parab le  incom es for a 
fam ily o f one, tw o , o r m ore a t an y  given 
s ta n d a rd  ol'liv ing T o ta l family incom e is 
th en  d iv ided so  th a t ea ch  family unit is c l 
th e  sam e level. Yel d e sp ite  th e  ready

availability n | th e  cha t is  ( a n d  law review 
a rtic le s  ex p la in ing  th e ir u se ) , no  s ta te  
p re sen tly  u se s  th e  incom e equa liza tio n  
method.

Pit tally, mih e a court o r d e n  • only a 
p iece o f p a p e r until en fo rc ed  ,iggre.v-i\o 
en fo rc em en t o f su ppo rt o rd e rs  is 
n e ed ed . R ecen t fede ra l leg isla tion . th e  
C luld S up po rt E n fo rcem en t am e n d ­
m en ts  o f 1 OS-4 ( s e e  G aze tte ."  Ju n e , 
1085). re q u ire s  s ta te s  to  im p rove th e ir  
m echan ism s for ch ild -sU pport co lle c ­
tion. Yet o rgan ized  political p re s s u re  is 
n e ed ed  on  th e  s ta te  level— first, to  en  
su re  th a t  th e  laws really  a re  im ­
p lem en ted ; seco nd , to  s e e  th a t th e se  
m u ch -n eed ed  re fo rm s a re  e x te n d e d  to 
alim ony co lle c tion  as  well: finally, to  
u rg e  th e  ad op tio n  o f rea son ab le  
gu id e lin es o ffering a d e q u a te  su p p o rt 
levels.

As th e  n e ed  for re fo rm  becom es 
ev e r m o re  c lear, w om en ’s ac tiv ism  on  d i­
vo rce  eq u ity  is increasing . ( S ee  "News 
Focus," p ag e  87 .) J u s t  a s  w e s tru g g le  lo r 
th e  freedom  to  ch oo se  o r n o t ch oo se  
m en  a s  p a r tn e rs , to  m arrv  o r n o t to 
m arry , an d  to  have o r  no t have ch ild ren , 
we m u s t a iro  s tru gg le  to  m ake th o se  
ch o ices m ean , ngful an d  sa le . By in s is t­
ing th a t  o u r p a y in g s  w ith  m en  be fre e  of 
o pp re ss io n  a iv . co erc ion , w e  o p en  th e 
d oo r to  eq u a li.y  b e tw een  w om en and 
m en  w ith in  re la tion sh ip s. E l

M arianne Takas is a lawyer who writes 
extensively about the legal rights of 
women and children. Her new book. 
"Child Support: A Complete, Up-lo-Uate, 
Authoritative Guide To Collect in<] Child 

| Support," is published by H arper ai Row.
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P m m i c p * Star Wars res,-arc1'
I  lU l I l lo C .  won’t by itse lf v io la te  th e  
ABM T rea ty .
R h J i l i t v  ' s a tr ic ^Y P°>n t- T h e  
l i C d i l l j .  t r e a ty  s ta te s : “T.ach p a rty
u n d e r ta k e s  n o t to  develop , te s t , o r d e ­
ploy ABM sy s tem s o r c om pon en ts  w h ich  
a re  sea -b a sed , a ir-b ased , sp ac e -b a sed , o r 
m obile land -b ased ."  M ere sc ien tif ic  r e ­
s e a rch  m igh t be ex em p t, b u t a t w h a t 
p o in t do  w e beg in  to  "deve lop" an d  " te s t"  
a  sy stem ?

T h e re  is a n o th e r  tre a ty  a t  risk  too . 
We have an  a g re em en t to  ban  "w eapons 
o f m ass ‘ n o t io n "  in sp ace , it would
be je o p a i , ,*d by  bom b -pum ped  lasers . 
Also a t risk  m ay lie th e  o ffensive a rm s 
lim ita tion  o f SALT II. s in ce  a s ta n d a rd  
c o u n te r  to  an y  de fen se  is to  bu ild  up  th e  
o ffense. So in s te ad  o f som e 10,000 
w a rh ead s a im ed a t us, we cou ltl easily 
lace 50,000 o r  m ore; thu s , th e  ap p a ren tly  
.stubborn in s is te n c e  by th e  S ov ie ts tha t 
th e re  he no  offensive a rm s red u c tio n

until and  un less th e  I tilted  S ta le s  gives 
up  S ta i W ars

Lately th e  A dm in is tra tion  has 
.seized upon "A greed S ta tem en t l>" in 
th e  ABM Treaty th a t su gg e sts  tha t sy s­
tem s  using "cither physical p rinc ip les ,” 
su ch  as la se rs  n r p a r: k le beam s, m ay not 
tie lim ited !>v th e  tre a ty . M aybe so But 
th e  1072 ABM T re a ty  is easily  th e  most 
sign ifican t o f ou r A rm s Con tro l a g re e ­
m en ts  w ith th e  Sov ie t Union. It w as th e  
only tim e w e've fo rgone a  w eapon th a t 
w as u n d e r ac tive d ev e lopm en t, an d  it 
saved us up  to  850 billion. Unlike SALT I 
th a t ex p ire d  y ea rs  ago and  SALT II th a t 's  
n ev e r b een  ra tified , it has no  exp ira tio n  
d a te . We know  th e re  a re  h igh officials in 
th e  A dm in is tra tion  who have little faith  
m a rm s con tro l a n d  would like to  sc rap  
th is trea ty . S ta r W ars re se a rc h  m ight 
ju s t accom plish  th is  d ub iou s  goal.

(-ln ce  w e v e  deve loped  
A j t U m l o t , .  sp ace -b ased  ballistic 
m issile d e fen se , w e will sh a re  it w ith  th e  
Russians.
R o a S f t v ,T h e  P rt‘s >dent m ade th is 
A U d t m y .  0 ffer  du rin g  th e  M arch. 
1983. sp eech , an d  re p e a te d  it be fo re 
jou rn ey ing  to  G eneva la s t N ovem ber to 
m ee t w ith  M ikhail G orbachev . T he idea 
has som e logic: th e  R ussian s will hav e  to 
have com parab le  d e fen se s  if w e a re  to 
m ain ta in  th e  m u tu a lity  th a t  p rev en ts  
ca ta s tro p h e . B u t if w e w e re  really  s e r i­
ous, w ou ldn 't we be u n d e r ta k in g  jo in t r e ­
sea rch , even  in th e se  ea rly  s tages?

It is w o rth  re flec tin g  on  th e  fact th a t 
if a  level o f t ru s t  ac tu a lly  ex is ted  su ch  
th a t we cou ld  give th e  R ussian s ou r m ost 
advanced  and  s e c re t o f w eapons, th e n  
we w ou ldn 't n eed  th e  w eapons in th e  
first place.

CONCLUSION
The very  b e s t w e can  ex p e c t from  

th e  A dm in is tra tion 's  v e rs ion  o f S ta r  
W ars is th a t, 30 y e a rs  from  now . th e  n a ­
tional d e b t will be $1 trillion  h ig h e r th an  
it would have been , Som e will have m ade 
n ice  ca re e rs  in th e  S pace  C om m ands, 
th e  de fen se  in du strie s , an d  academ ia; 
and  m aybe pub lic op in ion  polls will show  
th a t som e peop le feel “s tro n g e r"  fo r th e  
ex p end itu re . But we w ill be ito m ore 
secure.

M eanwhile, th e  in te r e s t on th e  SI 
trillion d e b t will ap p ro ach  S I00 billion 
p e r y ea r (m o re  if in te re s t ra te s  go up ), 
m oney th a t m igh t h ave p rev en ted  b ra in  
d am age in new borns , h e lp ed  jo b - tra in ­
ing for th e  unem ployed , filled po tho les 
in st ree ls , o r sim ply b e en  re ta in ed  in citi 
z e n s ' pockets .

At worst, som e fu tu re  sp ac e  
trav e le r m ight find a b lacken ed  e a r th  
con tinu ing  its fam iliar o rb it a ro u nd  th e  
sun , on in to  th e  m illions n f y ea rs  tha t 
w e re to  have been  availab le to  us; sur-
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Beneath
The Surface

A New Look at 
Career Assets
By Lenore J. Weitzman

•lanne Hayes raised four 
ch ild ren  during her 25-year 
m arriage to an ambitious 
lawyer and stale legislator. 
While she was a full-time 
hom em aker and m other, he 
gained education and 
experience in the world of 
bu sin e ss and politics. But 
upon the ir divorce, he r 
investm ent in ltis political 
c a re e r was ignored. When her 
seve re arthritis and astluna 
p rev en ted  her from 
suppo rting  herself, she ended 
up  on w elfare and food stam ps.

In modem industrial 
socie ties like the United 
S ta tes, ou r major form of 
w ealth  comes from 
investm ent in ourselves— our 
"hum an capital"—and in ou r 
careers . This is tru e  in 
m arriage too. Husbands and 
wives typically invest in 
ca ree rs— most particularly in 
th e  husband 's education and 
ca ree r— and the p roducts of

The Truth about Divorce, 
Custody, and Support

such  investm en ts a re  often a 
family’s major asset.

But desp ite th e  ideology 
o f m arriage as a p a rtn e rsh ip  in 
which both pa rtn e rs  share 
equally in th e  fruits o f the 
th e ir jo in t en te rp rise , the 
reality  o f divorce is qu ite 
d ifferent. When it com es to 
dividing family assets, the 
co u rts  often  ignore the 
hu sb and 's  “ca reer asse ts"—a 
te rm  I co ined for th e  array  or 
tangible and intangible asse ts  
acqu ired  its part o f a spouse ’s 
ca reer.

Consider th e  findings of 
my 10-year s tudy o f divorce: 
60 p e rc en t of divorcing 
coup les in California have less 
th an  $20,( 00 in fixed assets. 
Yet th e  average divorcing 
coup le can ea rn  m ore than  
$20,000— more th an  th e  value 
o f ah th e ir  fixed asse ts— in 
ju s t one year. This m eans that 
th e  value o f ca ree r assets, 
indeed  th e  value of earn ing 
capac ity  alone, is m uch 
g re a te r than  the physical 
a sse ts  o f th e  marriage.

T hese facts have 
im po rtan t policy implications, 
for they  reveal th a t cou rts  
canno t, in fact, divide marital 
p rop e rty  equally o r equitably 
if they  om it th e  m ajor asse ts  of 
th e  m arriage from the pool of 
p rop e rty  to be divided a t 
divorce. If one p a rtn e r builds 
h is o r h e r  earn ing capacity 
du i '.ng m arriage while the 
o th e r is a hom em aker and 
pa ren t, th e  p a rtn e r w ith th a t 
enhanced  capacity has

acqu ired  th e  m ajor asse t of 
th e  m arriage If th e  earn ing 
pow er—or th e  income it 
p roduces— is no t divided 
upon divorce, th e  two spouses 
a re  left w ith unequal sh a res of 
th e  family’s assets.

In th e  traditional family 
in which th e  husband is th e  
so le wage earner, th e  wife 
o ften  perfo rm s serv ices th a t 
h e lp  build th e  husband 's 
c a re e r—w hethe r she types 
h is papers , en te r ta in s his 
clien ts, w rites payroll checks 
for h is em ployees, o r keeps 
th e  ch ild ren  from disturb ing 
him . T he wife may abandon or 
p o s tpo ne  h e r own education 
to  p u t him th rough school o r 
h e lp  him g e t established; she 
m ay quit h e r  jo b  to  move w ith 
h im , o r sh e  may use h e r owm 
jo b  skills— skills th a t would 
com m and a  salary if she w ere 
working fo r som eone e lse—to 
he lp  advance his career.

The issue o f ca re e r asse ts  
is no less significant to 
tw o incom e families. When 
b o th  sjKiuses have worked 
du ring  th e  m arriage, my 
re sea rch  show s that most 
co up les have chosen to give 
p rio rity  to  one spouse 's 
ca re e r , w ith th e  expecta tion  
th a t bo th  will share in th e  
b en efits  o f tha t decision.

In recen t y ears cou rts 
h ave moved, although slowly, 
to  recognize some ca ree r 
a s se ts  as marital property . 
Only 10 years ago, for 
exam ple, most s ta te s  refused 
to  recognize pensions as 
m arita l asse ts . When wives 
a s se r te d  th e ir claim s to  share 
pension  benefits  they he lped 
to  build , th e  cou rts said th a t 
pen sion s w ere “m ere 
ex pec tan c ies"  and no t tru ly  
p rope rty . Today, however, 
p en sio n s a rc  increasingly 
recogn ized as p a rt o f th e  jo in t 
p ro p e r ty  acqu ired  during 
m arriage— and as p a rt o f th e 
a s s e ts  to  b e  divided upon 
divorce. P ractically all 
com m unity  p rope rty  s ta te s  
an d  a m ajority o f sepa ra te  
p ro p e r ty  s ta te s  r  jw  allow 
co u rts  to  divide pensions a t 
d ivorce.

While th e  horizon looks 
brigh t for pensions, th e re  is 
still a long way to  go on o th e r 
issues. One such im portan t 
c a re e r asse t is th e marital 
p a rtn e rsh ip ’s in te rest in one 
spouse ’s professional deg ree 
and  license If one spouse, 
typically th e  wife, suppo rts 
th e  o th e r’s professional 
education  and training, she 
ex pec ts  to share in th e fru its 
of h e r investm ent th rough h e r 
h u t ' and's advanced earn ing 
pov . r. If they  divorce soon 
afte i th e  s tu d en t spouse 
g radua tes , th e  couple often 
have few tangible assets; m ost 
o f th e ir capital has been used 
to  finance th e  s tu d en t's  
education .

Equity requ ires th a t th e  
suppo rting  spouse be 
com pensa ted  for he r 
co n trib u tion s—e ith e r with an 
aw ard of spousal suppo rt, or 
by reim bursing he r f^ r the 
“cost" of he r husband 's 
education . Another rem edy 
would be to provide th e  
suppo rting  spouse with an 
equivalent educational 
opportun ity . Yet a majority o f 
th e  a tto rn ey s and judges I 
interviewed thought such 
aw ards were “inappropriate*' 
o r "unnecessary" (even  
though the spouses in 
relationsh ips saw the quid pro 
quo as pa rt of "their contract." 
As one man said: "She’s 
en titled  to  it— she ea rn ed  it").

Benefits received by 
workers in th e  form of health , 
acciden t, and life insurance 
are a th ird  type  o f ca reer asse t 
being reconsidered. Upon 
divorce, th e  worker’s spouse 
(typically fem ale) and m inor 
ch ild ren generally lose 
in su rance coverage because 
o f th e  trad itional assum ption 
tha t th e  righ ts to  insurance 
belong only to  the worker.

S ince women are often 
covered as d epend en ts  of 
employees, th ey  are especially 
vu lnerab le a t divorce, w hen 
they  may lose the ir 
dependency  s ta tu s and their 
in su rance coverage. Women 
be tw een  th e  ages of -15 and 65 
are m ost severely affected,
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because th ey  are often  unable 
to secure individual coverage 
if they lose th e ir group 
coverage. They a re  too young 
for Medicare and  too old to  be 
“good risks" for priva te 
coverage.

As o f January , 1985, 
about ha lf th e  s ta te s  had 
statu tes providing for 
conversion of insu rance upon 
divorce. Some s ta te  s ta tu te s  
provide th a t acciden t arid 
health in su rance policies tha t 
term inate upon divorce must 
contain a conversion privilege 
for divorced spouses w ithout 
proof of insurability , and m ust 
bypass th e  physical 
exam ination and doc to r 's  
report normally requ ired  to 
obtain coverage.

Even th e se  laws may not 
go far enough in providing 
divorced w iie s  .vith ad equa te  
medical and hospital 
insurance. Many conversion 
policies afford far less 
coverage th an  th e  original 
policy and requ ire  the 
Item ficiary to  pay costly 
premiums to  m ain tain them .

I believe th e  key to  real 
equality in d ivorce lies in 
legislative changes th a t 
require, ra th e r th an  allow, 
judges to  recognize and  divide 
all these c a re e r asse ts  equally 
upon divorce.

LenorcJ. Write man, a 
professor of sociology at 
Stanford, is the au tho r of "The 
Divorce Revolution: The 
Unerpf’ch'd Social a nd 
Economic Consequences fo r  
Women an d  Children in  
America" (The Free Press).

StruggHng for S upport
By Catherine Ba t e s ______

My son was five y ea rs  old 
and my d augh te r was two 
when my husband  and  I were 
divorced in 1974. V isitation

righ ts w ere liberal, but th e ir  
fa ther failed to  take advan tage 
o f them  m uch of th e  tim e. I 
had lost my fa the r at th e  age of 
five and rem em bered  well th e  
pain o f grow ing up  w ithout 
him, so I felt very strongly th a t 
my ch ild ren should m ain tain a 
relationsh ip with th e ir dad. In 
sp ite  of my efforts, th e re  w ere 
periods c f a s  long a s  12 
m on th s when they had no 
con tac t w ith him un less they  
in itiated it. F inancial suppo rt 
w as sporad ic at b e st, and I was 
fo rced to ask th e  co u rt to 
en fo rce th e suppo rt o rd e r of 
$40 a week for th e  two 
c h ild re a

My first ex perience w ith 
a juvenile and dom estic 
relat ions co u rt judge was one 
I’ll never forget. My 
ex -husband told th e  judge 
tha t he had "fo rgotten" his 
rece ip ts for th e  suppo rt 
paym ents and left th em o n th e  
tab le at his hom e T he judge , a 
confirm ed bachelo r, said, “If I 
had to  leave hom e early 
enough to drive m ore than  
th re e  hund red  m iles to  he in 
court at nine a  m  ,1 would have 
fo rgotten my rece ip ts  too."
'D ie judge to ld me tha t I was to 
hea r th e bu rden  o f p roof that 
my ex husband had mil paid 
suppo rt and that th e  judge 
was making my ex husband 
pay th rough th e  cou rt for his 
pro tec tion  in th e  fu ture. My 
law yer told m e tha t h e saw 
little possibility o f my being 
ab le to  prove any th ing  to  th a t 
p a rticu la r judg e 's  satisfaction , 
and since money was a 
problem , th a t I shou ld  take th e  
p aym en ts th rough  th e  cou rt 
and  forget th e  arrea rage .

By 1980,1 was finally ab le 
to  estab lish  th a t I was due 
back paym ents. T he cou rt 
o rde red  him to  pay $60 a 
week, w ith $20 of th a t am ount 
app lied  to  th e  arrearage .

It was during th is  tim e 
th a t th e  ch ild ren ’s fa th e r 
began to use emotional 
blackmail. He refu sed  to have 
any th ing to  do w ith th e  
ch ild ren  for som e tim e a fte r 
th e  case was heard . He th en  
began to  tell them  how  broke 
he w as all th e tim e becau se  of 
th e  am ount of suppo rt he had  
to send  me. He told th em  th a t 1 
was th rea ten ing  to have him  
p u t in jail. T heir em o tions

a lte re d  be tw een  hostility and 
und erstand ing , hut th ey  were 
alw ays caught in th e  middle. It 
was an  ex trem ely  difficult 
tim e, and my m o th e r helped 
m e financially so th a t 1 did not 
have to  p u rsu e  th e  m a tte r in 
co u rt while th e  ch ild ren were 
be ing pulled and tugged.

Later th a t year, I fell 
down icy s tep s  and  broke my 
ankle. T he injury requ ired  
su rgery  and casting  and 
ultim ate ly fo rced  m e to  give 
up  my nursing ca reer. While I 
was in th e  hosp ita l, I received 
an  o ffer to  act as residen t 
m anager o f a small ap a rtm en t 
complex. A two bedroom  
apartm en t was pa rt o f the 
com pen sa tio n ,and  i took the 
jo b  to  put a roof over our 
heads; my ch ild ren  and  I 
survived w ith my m othe r 's  
help. Meanwhile, my hom e 
b ecam e a p lace of strife and 
turm oil m uch of th e  time. 
T here  w ere no  ex tra s  h r 
school activ ities, and as the 
ch ild ren  grew older, expenses 
in creased  proportionately .

In 198-1,1 app roach ed  a 
local lawyer about going to 
court to  collect th e  arrearage , 
which had grown to  thou sands 
of dollars by th is tim e, lie 
ag reed  to  hand le th e  ease on a 
con tingency basis, receiving 
one th ird  of any monies 
co llected . My ex -husband  did 
not ap p ea r in court for the 
initial p roceed ings, and a 
w arran t was issued  for his 
a rre s t, though it was never 
served . We finally went to 
cou rt on March .30, an d  aft . r a 
leng thy exam ination o f my 
claim s and  his rece ip ts , an 
a rrea rag e o f $14,700 was 
estab lished . He w as to ld by 
th e  judge th a t to  appea l this 
decision he would need  to 
post bond in th a t am ount. He 
was o rde red  to  pay m e $1,000 
w ith in one m on th  and $100 a 
week, w ith $60 being applied 
to  cu rren t suppo rt. He also 
rece ived an apology from the 
ju dg e  for im posing a 
"hardsh ip" upon him.

By August, 1984, he was 
again in a rrea rs , an d  ano ther 
sum m ons was issued. We got a 
cou rt d a te  for S ep tem ber 21, 
and he was allowed to  purge 
h im self o f co n tem p t charges 
by paying th e  $300,

On O ctober 10, my

mr;- t  r *

ex husband was o rd e red  to 
liquidate th e  sum  of $12,540 
within 18 months and was 
given a suspended  jail 
sen ten ce  o f 12 m on th s on th e  
condition that he rem ain 
cu rren t in his payments.

During th is tim e, my 
daugh te r began to  h a te  school 
and exp ressed  th e  feeling that 
she was losing h e r fa th e r 
because o f what I was doing to  
him I tried  to  talk with he r 
about the anger tha t is 
g enera ted  on both s id es o f an 
issue like child support; 1 
hoped she could com e to  
understand  t hut such anger 
has noth ing to  do with 
anyth ing tin* ch ild ren do or 
don 't do. My d augh te r went to 
visit h e r fa the r in December. 
On th e day she was to  re tu rn  
home, she te lephoned  to  lot 
me know she hail dec ided  to 
live with he r father.
I considered dropp ing th e  
suppo rt case at that tiim .lm t I 
needed the money.

In February , 1985,1 
ag reed to sign papers giving 
custody o f ou r d augh te r to  h e r 
father. My lawyer and I 
advised his lawyer o f my 
w illingness to  do so, hut s ta ted  
that we did not in tend to  s top  
pursuing th e  co llection of 
what we saw  as a  ju s t debt 
The next com m unication I 
received from my ex husband 
was in th e form of a summons 
to answ er charges of w illful 
neglect and also, unbelievably, 
to ask why he r fa the r should 
not he given custody.

My lawyer advised me 
that he was unable to  go to  
court to  answ er th e  summons, 
and I was not lo g o  becau se  he 
could hand le it from his office. 
He w ro te to  th e  judge and 
explained tha t he saw  th e  
filing o f such p ap e rs  as 
spurious in in ten t in light of 
my agreem en t to  voluntarily 
give th e  custody to  th e  father. 
On Ju n e  17,1985, cu stody of 
our d augh te r was aw arded to  
he r fa ther, and 1 was o rde red  
to pay $.30 a week for h e r 
suppo rt. (S ince th a t tim e our 
uaugh te r lias re tu rn ed  to live 
with m e due to  h e r fa the r's  
negligence o f h e r medical 
problem s.)

My son was 18 on Ju n e  
1985; th e  cou rt de te rm ined  
th a t h e  was legally an adu lt, I
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atuJ Ills father was ini longer 
responsib le fn. bun. My son is 
e s trang ed  from his fa th e r 
b ecause he in te rp re ts th e  lack 
o f finuncis I support a s  a lack o f 
love. I am  no longer able to 
he lp  him .esolve th is conflict.

On S ''pt ember 18,1985, 
th e  M arth30 ,1984, ru ling th a t 
requ ired  my ex-husband to  
post bond in the am ount of th e  
a rrea rage was reversed  by th e  
court. He is now appealing th e  
case. I have been unab le to  pay 
my lawyer the one th ird  of th e  
support collected as I have 
had to  live on it T here was 
no money to pay th e  $30 
p e r week for the suppo rt of my 
daughter. My ex -husband is 
being defended by th e  Legal 
Aid Society in his area , even 
though he is fully employed as 
a truck driver and his wife 
works part time. I am  unable 
to obtain such services in my 
area, as th e Legal Aid Society 
he re is not funded to  handle 
child support cases.

It appears that I am  being 
slowly boxed into a co rner; I 
feel as ill nigh I have com e full 
circle except that th e  circle 
has closed, leaving my 
daugh ter on the ou tside and 
my son not knowing which 
side lie belongs on. If I bad 
known what I would have had 
to face fur the last 11 years, I 
probably would not have 
found th e  courage to  take th e  
s tep  from wife and m o th e r , o 
single parent.

(C atherine Hates 
is a jiscndonyni th is

divorced a (fe h a s  taken  
to pmtect h e r p riv a cy )

Phyllis Chester on Custody
On October 28,1975,

New York Judge Guy R ibaudo 
awarded sole custody of two 
children to their father, Lee 
Salk. The judge used an  
affirmative standard” to  

tosL-

iff.'

decide which paren t was 
“ 'b e tte r  fit' to  guide th e  
developm ent of th e  ch ild ren 
and the ir fu ture." Kerstin 
Salk 's full tim e m othering and 
hom emaking w ere d iscoun ted 
in favor o f Dr. Salk 's 
psychological expertise  and 
“in tellectually exciting" 
lifestyle.

The Salk  v. Salk  decision 
s "  ?pt th rough  public 
consciousness; an om inous 
warning, a rem inder th a t 
ch ild ren a re  only on loan to 
“good enough" and 
stay -a t-hom e m others. They 
could be recalled by th e ir 
m ore in tellectually  or 
econom ically solvent fathers.

On Ju n e  27,1983, 
Louisiana Judge Melvin Duran 
aw arded so le cu stody  of a 
four-year old girl w ith cystic 
fibrosis to  h e r 
physician fa th e r—because, 
am ong o th e r reasons, he r 
m other, Margaret Gaines 
Bezou, was a lawyer who 
would not be “a trad itional 
housew ife available to  her 
child at all hou rs of th e  day.”

Although m o the rs still 
received no wages for the ir 
work at hom e and far less than  
equal pay ou ts id e  th e  home, 
although m ost fa the rs had yet 
to  assum e an equal sh a re  of 
hom e and child care, divorced 
fa thers began a highly 
successful m edia and 
legislative cam paign for 
“equal rights" to  sole custody, 
alimony, and child support, 
and for m andato ry  jo in t 
cu stody and mediation.

Now in th e  nam e of 
"fem inism" and  “fa thers’ 
rights," a clim ate of te rro r has 
been  crea ted . In th e  last 
decade, m illions of divorcing 
American m o the rs have been 
th rea ten ed  a t some po in t with 
a custody b a ttle  if they  didn 't 
give up th e ir dem ands for 
alimony, child suppo rt, the 
family h r  ' ,  a hea lth  o r 
pension pian , and so on. Most 
of th ese  m o the rs ( th e  85 to 90 
p e rc en t who have cu stody ) 
chose th e !r ch ild ren ra th e r 
than  money. Their m aternal 
love has been  rew arded by 
isolation, invisibility, and 
poverty.

During th is sam e decade, 
m ore than  tliree  million 
fa the rs ob ta ined  sole custody

of th e ir  ch ild ren  by 
kidnapping and  brainw ashing 
th em  in system atic and 
cult-like ways, and by 
judicially “w inning" th em  in 
co u rt ba ttles. O ften such 
fa thers have b een  hailed as 
custod ial h e ro es  by judges, 
filmmakers, m en tal health  
professionals, and th e  media.

According to  my own 
stud ies (300 in terview s over 
seven years w ith m others, 
fa thers, ch ild ren , and 
ex p e rts ) , m ost custod ially 
trium phan t fa th e rs  are not 
Dustin Hoffman. When my 
in terview s w ere them atically  
coded, a sta tis tica l analysis 
showed th a t 30 to  GO pe rc en t 
of such fa th e rs  w ere 
w ife-batterers. Only 13 
pe rcen t w ere involved in any 
prim ary child care. Many w ere 
psychologically au tho rita rian  
and emotionally d is tan t (GO 
p e rc en t)  o r w e re "sm o ther' 
fa the rs (23 pci cen t) . Upon 
separa tion , and  prior to 
« inning custody , 77 p e rc en t 
rev ised  to  pay any child 
suppo rt, and  90 p e rc en t 
re fused  to  pay alimony—even  
when they  could afford it. 
T h irty -sow n p e rc en t 
k id n ap p ed , and  57 pe rcen t 
engaged in v iru len t 
an tim o thc r b ra inw ashing 
campaigns. All custodially 
challenging fa the rs earned 
th ree  to  seven  tim es more 
money than custod ially 
em battled  m o the rs did.

As for th e  m o the rs in my 
study , I only in terview ed tho se  
who w ere th e ir ch ild ren ’s 
"good enough” and only 
prim ary c a re tak e rs—not 
Medea, n o t even "Moinmie 
Dearest." Seventy percen t of 
th ese  m o the rs  lost custody. 
S tay -a t-hom e m othe rs o r 
m o the rs working ou tside the 
hom e lost because they 
ea rned  too little 
money—com pared  to th e ir 
ex-husbands. “Career" 
m o the rs lost because they  
ea rn ed  too m uch  money.

Mo h e rs  also lost cu stody  
for darin  \ to  d e se rt th e ir 
"whipping girl" posts in 
abusive m arriages and for 
try ing to " in te rfe re” w ith  a 
violent and incestuous 
la th e r ’s v isita tion rights. 
M others lo s t cu stody for 
com m itting he te ro sexua l o r

lesbian "adultery*—even  after 
divorce, and for need ing to 
move away. (D esp ite  th e  
fiction of "K ramer vs.
K ramer," fathers— not 
m others— are allowed to  
move away w ith the ir 
ch ild ren .) “Good enough" 
m o thers also lost custody for 
having religious or jmlitical 
opinions the ir ex -husbands 
and judges disliked.

How c_.ild th is happen? 
Our cu ltu re overvalues men, 
fathers, and money and 
undervalues women, m others, 
and m aternal child bonding. 
We also have a double 
standa rd  for “good enough" 
m othering and fathering.

An ideal fa ther is 
ex pec ted  to legally 
acknow ledge and 
econom ically suppo rt his 
children. F a thers who do 
any th ing (m o re ) for the ir 
ch ild ren a re  often seen  as 
“be tte r"  than  m o the rs— who 
are, a fte r all, supposed to  do 
everything.

The .deal of fatherhood is 
sacred . As such, it p ro tec ts  
each fa ther from the 
consequences o f his actions. 
The ideal of m otherhood is 
sacred  too. It exposes all 
m others as imperfect. No 
hum an m o the r can embody 
th e  m aternal ideal perfectly 
enough.

Therefore, all mothers 
a re  custodially vulnerable 
because they  a re  w omen; all 
fathers, including incestuous, 
violent, ab sen t, passive, o r 
“helper" fathers, can  win 
custody, not because m others 
a re  "unfit" o r because fa’ . ,?rs 
a re  tru ly “equal" pa ren ts  bu t 
because fa thers a re  men; ju s t 
as all custod ial m others and 
ch ild ren are impoverished 
against th e ir will, bo th by 
individual fa thers and by s ta le  
legislators.

G ender-neu tral 
legislation and th e  concep t of 
equal righ ts have consisten tly 
been  used against m others in 
divorce .and custody ac tion ;,. 
Fem inists are no t to  blam e tor 
w hat judges do. However, 
many fem inists have confused 
th e ir desire for male 
coparen ting w ith th e  male 
right to custody.

F a th ers have alw ays been 
en titled to  custody; m others
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have always b e en  obliged to 
bear and rea r ch ild ren w ith no 
reciprocal righ ts The 
maternal p re fe rence was 
never a m aternal right b u t 
functioned as an obligation in 
th e  best in te re s ts  o f th e  
child—an obligation th a t 
fathers and judg es "allowed" 
mothers to  und ertake  if they  
were moral enough (ie., 
chaste, obedien t, an d  willing 
to  live in poverty ).

Many fem inists also 
fought for th e  elim ination of 
alimony and "fault" divorce 
and for m andatory jo in t 
custody and m andato ry  
mediation—w ithout 
understanding how such 
practices im poverish and 
psychologically devasta te  
mothers and ch ild ren . 
Feminists also fought for 
women's right to  legal, high 
quality, low -cost 
abortion—bu t not for 
women's right to  legal, high 
quality, low-cost m otherhood , 
both within and ou tside  of 
patriarchal marriage.

In a sen se , cu stody 
battles are th e  abortion 
controversy—afte r birth. Who 
controls a woman’s right to  
have or not to  have a  child and 
to have custody o f tha t child? 
Each woman herse lf—o r eacli 
woman’s husband? Who 
determ ines th e  conditions 
under which all women are 
obliged to  m o the r? Each 
woman for herself, each family 
for itself—o r  each  family's 
priest, physK t,
Congressman, nd Senator?

The equal trea tm en t o f 
economic and social 
"unequals" is unjust. The 
paternal d em and for “equal" 
custodial rights; th e  law th a t 
values legal pa te rn ity  o r male 
economic superio rity  over 
bidogical m otherhood and /o r 
over m aternal prim ary child 
care degrades and  violates 
both m others and ch ild re a

Author’s Note: Public hearings 
and a national educational 
campaign on custody are 
urgently needed. “The Politics 
of Child Custody; Mothers on 
Trial," a feminist spcakout on 
custody, is being sponsored by 
New York S tate NOW, the 
National C enter on Women and 
Family Law, the Children's

Foundation, the LamMa Legal 
Defense and Education Fund, 
and others. It will take place on 
March 1.1986. in New York City, 
at the John Jay College of 
Criminal Justice, 445 West 59 
S treet, New York, New York 
10019. P lease write the 
Women's Center Counseling 
Departm ent at this address if 
you wish to  participate in this 
historic ev en t
Phyllis Chester, PhD., is the 
au tho r o f the ju s t published 
"Mothers on Trial: The Puttie 
f o r  Children and  Custody," 
(McGraw-Hill). Her major 
works include the best-selling 
"Women and  Madness 
(A ron),"also “Women,Money, 
an d  Palt er" (Morrow), "About 
M en"(Pantoin), and  "With 
Child" (Berkley). She lives in 
Brooklyn New York

Forgotten W om en : 
Noncustodial Mothers
B y Donna M ungen__________

As painful as a  divorce 
c an  be, th e plight of 
noncustod ia l m others— those 
women who voluntarily 
relinqu ish custody of their 
ch ild ren—is particularly 
difficult. More th an  11 years 
ago, I gave up  custody of my 
daugh ter, then  five years old, 
to  h e r father. Even though my 
ch ild is happy and well, and 
o u r relationsh ip is good, 1 still 
feel to rn  about my d ec is io a

Meghan, a Los Angeles- 
b a sed  m ental health  
counselo r who works with 
noncustodia l m others, th inks 
th a t “women w h o . . .  are 
w ithou t th e ir ch ild ren o ften  
ex perience the pre jud ice of 
tho se  who believe that to  be 
a p a it from one’s ch ild ren 
violates one of th e  most basic 
beliefs of our society , which is 
th a t th e  m other belongs w ith 
th e  child. To (relinquish

cu stody l no m a tte r how  tough 
you a re  inside, requ ires a lot of 
se lf e s teem  and  ex te rna l 
su p p o rt"

Curcent es tim ate s reveal 
th a t b e tw een  500,000 and one 
m illion women have given up 
cu stody  o f th e ir  ch ild ren , 
accord ing to  Dr. Catalina 
H errerias, a  p ro fesso r o f social 
work a t th e  University of 
M ichigan. H errerias, herse lf a 
noncustod ia l m other, recen tly  
did a  con tro lled  s tudy  of 130 
such women, and  found th a t 
th e  wom en bad  a variety of 
reason s for aw ard ing custody 
to  th e ir  fo rm er husbands: 
sev e re  financial difficulties, 
involvement in destruc tiv e 
re la tion sh ip s w ith th e ir  
fo rm er m ates, th e  th re a t of a 
costly  legal fight, o r emotional 
inability to  hand le th e  kids.

Ellen Kimball o f Sudbury, 
M assachu se tts , sen t h e r 
ch ild ren  to  h e r ex -husband  
a fte r being bu rd ened  with 
m edical problem s. "1 found my 
ex  husband  w an ted  to  share 
th e  kids," s h e  said “It was a 
very je s t th ing to  do."

Though she recognized 
th e  soundness o f h e r decision, 
sh e  was still h aun ted  by he r 
choice; tlm t unease resu lted  in 
th e  found ing of M others 
W ithout C ustod • The group , 
w ith a (laying m em bersh ip of 
abou t -120, has a ided 
thou sands o f women w ho 
n eed  prac tica l advice, 
und erstand ing , and moral 
s u p p o r t

T he suppo rt is crucial; 
feelings of guilt and confusion 
a re  common, and in many 
in s tan ces can  be triggered by 
th e  a tt i tu d e s  of friends and 
family m em bers—in 
pa rticu la r, pa ren ts . One 
woman, K.C. Kuyper, left h e r 
th re e  ch ild ren  with th e ir 
fa th e r in Illinois to  re locate to  
Los Angeles. “My m o the r 
d o e sn 't u n d e rs ta n d  it a t all," 
she says, “though she  loves me 
a g rea t deal. Many o f her 
friends a re  abou t h e r same age 
and  they  talk abou t th e ir 
g ran d ch ild re n .. . .  1 th ink she 
tells th e neighbors I don 't 
b ring  th e  ch ild ren  by because 
th ey ’re  in school."

All o f us who’ve been 
th rough  th e  experience agree 
th a t good legal advice is a key 
fac to r in shap ing th e  kind of

relationship a noncustodial 
m o the r will have with her 
children. Los Angeles based 
activist a tto rney  Gloria Allred 
says tha t though a custody 
arrangem en t can be changed,
“it is not easily modifiable The 
cou rts  are concerned with Uie 
b e st in te rests o f the child.
They usually don’t feel tha t 
uprooting ch ild ren o r 
transferring th em  w ithout 
good cause is in the ir in terest."

A ba ttle to  establish 
custody could easily cost 
betw een $5,000 an J  
$30,000 —prohibitive for most 
women. To minimize some of 
th e  expense, Allred 
recommends investigating 
w hether a local women-! 
lawyers association has 
low-cost, family law attorneys.
“I always advise a woman to 
have an attorney," Allred says. 
"It is d tia je ro u s to walk 
th rough th e  legal system  
w ithout one." Cathy Knapp, 
cu rren t p residen t of Mothers 
W ithout Custody of Houston | 
Toxas, concurs, and poin ts out 
th a t he r group plans to  reach 
women "before divorce. 
Sometimes a woman will use 
th e  same a tto rney  a s  her 
hu sband—th e  worst thing you 
can do."

Despite th e  immediate 
m ental anguish and stra ined 
relationships, many 
noncustodial m others believe 
the ir choice helped con tribu te 
to th e  long te rm  well being of 
the ir children, and to the 
im provement of the ir own 
lives. Meghan found “an 
alternative way o! m othering 
and sharing th e  children with 
the ir father." Today, he r 
ch ild ren a re  grown, and she is 
particu larly  pleased with th e  
effect he r decision has had on 
h e r daughters.

"I see th is level of 
independence and 
resou rc rfu 'n ess  in bo th  of 
them . I lil t  to  think pa rt of 
th a t comes from  seeing me 
carve ou t an  en tire ly new life 
for myself." £ 3

Contact M others V.ithout 
Custody, P.O. Box 56762, 
Houston, T exas 77027. If 
requesting information, 
p lease enclose a 
self-addressed, stam ped, 
business-size envelope.
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FY 82 - FY 85

SUPERIOR COURTS
DOMESTIC RELATIONS CASES

FILINGS

C O U RT FY 82 FY 83 FY 84 FY 85

% IN C R EA SE
FY 82 

FY 85

FY 84 

FY 85

Anchorage 5180 4917 5074 5013 - 3 - 1

Barrow 90 65 91 92 +  2 +  1

Bethel 117 160 136 147 +  26 +  8

Fairbanks 1295 1333 1489 1565 +  21 +  5

Juneau 416 465 490 629 +  51 +  28

Kenai 341 354 425 484 +  42 +  14

Ketchikan 355 321 332 340 - 4 +  2

Kodiak 158 217 196 189 +  20 - 4

Kotzebue 87 82 108 64 - 26 - 41

Nome 81 93 81 98 +  21 +  21

Palmer * 314 442 578 - +  31

Sitka 137 145 152 107 - 22 - 30

Valdez * * * 53 - -
Wrangell/Petersburg * 80 86 49 - - 43

TOTAL 8257 8546 9102 9408 +  14 +  3

*  NOT YET A  SUPERIOR OOURT

BY JUDICIAL DISTRICT

First 908 1011 1060 1125 +  24 +  6

Second 258 240 280 254 - 2 - 9

Third 5679 5802 6137 6317 +  11 +  3 !

Fo' ,rth 1412 1493 1625 1712 +  21 +  5
i

FISCAL YEAR JULY 1 —  JUNE 30



FY 85

SUPERIOR COURTS
DOMESTIC RELATIONS CASES

COMPOSITION OF FILINGS

COURT

CASETYPE

TOTALDIVORCE DISSOLUTION 
OF MARRIAGE

RECIPROCAL
SUPPORT

DOMESTIC
VIOLENCE OTHER

Anchorage 991 1694 1170 1082 76 5013

Barrow 7 13 15 54 3 92

Bethel 9 45 22 6d 3 147

Fairbanks 331 629 193 351 61 1565

Juneau 108 253 87 137 44 629

Kenai 45 224 83 131 1 484

Ketchikan 71 131 60 73 5 340

Kodiak 50 63 20 50 6 189

Kotzebue 5 20 12 27 0 64

Nome 15 23 23 35 2 98 !

Palmer 77 228 85 164 24 578

Sitka 17 43 14 26 7 107

Valdez 8 14 8 22 1 53
Wrangell/
Petersburg 11 20 4 10 4 49

TOTAL 1745 3400 1796 2230 237 9408

BY JUDICIAL DISTRICT

First 207 447 165 246 60 1125
Second 27 56 50 116 5 254
Third 1171 2223 1366 1449 108 6317
Fourth 340 674 215 419 64 jl712

FISCAL YEAR JULY 1 —  JUNE 30
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Bethel 117 160 136 147 4  26 +  8

Fairbanks 1295 1333 1489 1565 +  21 4  5

Juneau 416 465 490 629 4  51 4  28

Kenai 341 354 425 484 4 42 +  14

Ketchikan 355 321 332 340 - 4 4  2

Kodiak 158 217 196 189 4  20 - 4

Kotzebue 87 82 108 64 - 26 - 41

Nome 81 93 81 98 +  21 4  21

Palmer * 314 442 578 - 4  31

Sitka 137 145 152 107 - 22 - 30

Valdez * * * 53 - -
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Petersburg * 80 86 49 - - 43

TOTAL 8257 8546 9102 9408 4  14 F 3

First 908 1011 1060 1125 4  24 4 6
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Third 5679 5802 6137 6317 +  11 4  3
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Kotzebue 5 20 12 27 0 64

Nome 15 23 23 35 2 98
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Sitka 17 43 14 26 7 107

Valdez 8 14 8 22 1 53
Wrangell/
Petersburg 11 20 4 10 4 49
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Third 1171 2223 1366 1449 108 6317
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