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IN THE HOUSE BY T H E  J U D I C I A R Y  COMMITTEE

CS FOR HO USE BILL NO. 485 (Judiciary)

IN T H E  L E G I S L A T U R E  OF THE STATE OF A LA SKA 

F O U R T E E N T H  L E G I S L A T U R E  - SECOND S E S S I O N

A BILL

For an Act entitled: "An Act r e l a t i n g  to pov/ers and duties of guardians."

BE IT ENACTED BY T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. A S  13.26.150(e) is amended to read:

(e) A g u a r d i a n  m a y  not

(1) pla ce the w a r d  in a facility or i n stitution for the 

mentall y ill o t h e r  than through a formal c o m m’.tment pro ceeding under 

AS 4 7.30 in w h i c h  the. w a r d  has a separate g u a r d i a n  ad litem;

(2) cons ent on b e h a l f  of the w a r d  to an abortion, ster­

ilization, p s y c hosurgery, or removal of b o d i l y  organs except when 

necessary to p r e s e r v e  the life or prevent ser ious impairment of the 

physical h e a l t h  of the ward;

(3) consent on b e h a l f  of the w a r d  to the w i t h h o l d i n g  of 

lifesaving [LIFE-SAVING] m e d i c a l  procedures; however, a guardian  is 

not r e q u i r e d  to oppos e the cessat ion or w i t h h o l d i n g  of lifesaving 

medical p r o c e d u r e s  w h e n  those proced ures w i l l  serve only to prolong 

the dying p r o c e s s  and offer no reasonable e x p e c t a t i o n  of effecting a 

temporary or p e r m a n e n t  cure of or relief from the illness or condition 

being treated unless the w a r d  has clearly s t a t e d  that lifesaving 

medical  p r o c e d u r e s  n o t  be withheld; a guar dian is n o t  civilly liable 

for acts or o m i s s i o n s  u nder this p a r a graph u nless the act or omission 

constitutes gross negli g e n c e  or reckless or i n t e n t i o n a l  misconduct;

(4) consent on b e h a l f  of the w a r d  to the performan ce of an 

experimental m e d i c a l  proce d u r e  or to part ' p a tion in a medical e x­

periment not i n t e n d e d  to p r e s e r v e  the life or prevent serious

-1- CSHB 4 8 5 (Jud)



impair ment of the p h y s i c a l  h e a l t h  of the ward;

(5) consent on b e h a l f  of the w a r d  to termination of the

w a r d ' s  parental rights;

(6) p r o h i b i t  the w a r d  f r o m  r e g i s t e r i n g  to vote  or from

c a s t i n g  a b a l l o t  at p u b l i c  election;

(7) p r o h i b i t  the w a r d  f r o m  a p p l y i n g  for and o b t a inin g a

driver's license;

(8) p r o h i b i t  the m a r r i a g e  or divorce of the ward.

C S H B  485(Jud)
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P O S I T I O N  P A P E R  
Bi l l  No. ~HB485

The O f f i c e  of P u b l i c  A d v o c a c y  in the D e p a r t m e n t  of A d m i n i s t r a t i o n  
p e r f o r m s  the d u t i e s  of the Pu b l i c  G u a r d i a n  u n d e r  A.S. 1 3 . 2 6 . 3 6 0 -  
1 3 . 2 6 . 4 1 0 .  G u a r d i a n s  p r o v i d e  i n f o r m e d  m e d i c a l  c o n s e n t s  tor 
i n c a p a c i t a t e d  p e r s o n s  (wards) d i r e c t l y  i m p a c t i n g  the w a r d ' s  
h e a l t h  a n d  s a f e t y  a c c o r d i n g  to A.S. 1 3 . 2 6 . 1 5 0 ( c ) ( 5 )  e x c e p t  as 
l i m i t e d  b y  (e) of this section.

P R E S E N T  S T A T U T E :

A.S. 1 3 . 2 5 . 1 5 0 ( e )  "A g u a r d i a n  m a y  n o t . . . ( d )  c o n s e n t  on b e h a l f  of 
the w a r d  to the w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s . "

P R O P O S E D  A M E N D M E N T :

A.S. 1 3 . 2 5 . 1 5 0 ( e )  "A g u a r d i a n  m a y  n o t . . . (3) c o n s e n t  on b e h a l f  of 
the w a r d  to the w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s ;  
H o w e v e r ,  the g u a r d i a n  is not r e q u i r e d  to o p p o s e  the c e s s a t i o n  or 
w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  w h e n  those 
p r o c e d u r e s  w i l l  s e r v e  o n l y  to p r o l o n g  t h e  d y i n g  p r o c e s s  and o t t e r  
no r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a t e m p o r a r y  or p e r m a n e n t  
cure o f  or r e l i e f  f r o m  the iiinass or c o n d i t i o n  b e i n g  treat e d ; "

R A T I O N A L E ;

The c u r r e n t  law c o u l d  be i n t e r p r e t e d  as r e q u i r i n g  the g u a r d i a n  to 
in s i s t  u p o n  the c o n t i n u a t i o n  of " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  
r e g a r d l e s s  of  the v a l u e s  such p r o c e d u r e s  m i g h t  o f f e r  the p a t i e n t  
m  t e r m s  of b e n e f i t s  r e c e i v e d .  The q u e s t i o n  w h i c h  n e e d s  to be 
c o n s i d e r e d  is w h e t h e r  the p r o c e d u r e  o f f e r s  r e l i e f  or cure, v e r s u s  
simply p r o l o n g i n g  the d y i n g  p r o c e s s  by the use of h e r o i c  means.

P R O B L E M  A R E A S  IN T H E  P R E S E N T  S T A T U T E :

(1) A  l i t e r a l  r e a d i n g  o f  the statute w o u l d  m e a n  t h a t  l i f e - s a v i n g  
m e d i c a l  p r o c e d u r e s  c a n n o t  be s t o p p e d  o n c e  th e y  are started, 
hence t h e  p o s s i b i l i t y  m a y  a r ise t h a t  n o n - b e n e l i c i a l  a n d  e v e n  
h a r m f u l  p r o c e d u r e s  c o u l d  n o t  be w i t h d r a w n .  A f u r t h e r  p o s s i b l e  
e f f e c t  m i g h t  b e  t h a t  a d i f f e r e n t  s t a n d a r d  o f  ca r e  w o u l d  be u s e d  
tor w a r d s  t h a n  tor o t h e r  patients. A l s o  t h o s e  w i t h  g u a r d i a n s  
m i g h t  b e  e i t h e r  o v e r t r e a t e d  since t h e  t r e a t m e n t  c o u l d  n o t  be 
s t o p p e d  or u n d e r t r e a t e d  b e c a u s e  the t r e a t m e n t  w a s  n o t  b e g u n  lest 
it c o u l d  n o t  be w i t h d r a w n .



(2) t h e  m e a n i n g  of  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  is n o t  c l e a r  
n o r  is it d e f i n e d .  An  a t t e m p t  to d e f i n e  the p h r a s e  d e f i e s  the 
e n u m e r a t i o n  p r o c e s s ,  as d o e s  a list of the e x c e p t i o n s .  M o r e o v e r ,  
s u c h  a t a s k  b o r d e r s  on the i m p o s s i b l e  b e c a u s e  of the n a t u r e  of 
tne w o r d s .  T h e  p h r a s e  f o c uses o n  " p r o c e d u r e s "  i n s t e a d  of the 
" r e l a t i o n s h i p "  of the t r e a t m e n t  to the w a r d  in t e r m s  of the 
b e n e i i t s  r e c e i v e d .  E.G., c h e m o t h e r a p y  or a r e s p i r a t o r  is
n t e - s a v i n g  if it is h e l p f u l  in the r e s t o r a t i o n  of h e a l t h  o f  the 
w ard, b u t  it w o u l d  be c o u n t e r i n d i c a t e d  if it s i m p l y  p r o l o n g e d  the 
d y i n g  p r o c e s s .

(3) A n  a t t e m p t  to s o l v e  t h e s e  p r o b l e m s  by h a v i n g  the h e a l t h  care 
p r o v i d e r  a c t  i n d e p e n d e n t l y  o f  the g u a r d i a n  w o u l d  d e f e a t  the
p u r p o s e  of g u a r d i a n s h i p .  Fur t h e r ,  such a c t i o n s  b y  the h e a l t h  
c a r e  p r o v i d e r  w o u l d  be d e s t r u c t i v e  of the i n f o r m e d  c o n s e n t  
p r o c e s s .

(4) T h e  s t a t u t e  c a n  c r e a t e  d i f f i c u l t i e s  m  the d e c i s i o n - m a k i n g  
p r o c e s s  tor the g u a r d i a n ,  w ard, p h y s i c i a n ,  h e a l t h  ca r e  
i n s t i t u t i o n  a n d  its p e r s o n n e l ,  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s .  
In a d d i t i o n ,  it w o u l d  o f t e n  c o n f l i c t  w i t h  the p h i l o s o p h y  of 
m e d i c a l  e t h ics.

S U P P O R T / H B 4 8 b :

(1) T h e  a m e n d m e n t  m o r e  c l e a r l y  d e l i n e a t e s  the d i f f e r e n t  t y p e s  
of m e d i c a l / n u r s i n g  c a r e  invol v e d ,  thus a l l o w i n g  the g u a r d i a n  to 
c a r r y  o u t  m o r e  a d e q u a t e l y  h i s / h e r  r e s p o n s i b i l i t i e s  t o w a r d  the 
w a r d .

(2) T h e  a m e n d m e n t  ‘ a l l o w s  the g u a r d i a n  to n o t  o p p o s e  the
c e s s a t i o n  o r  w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  w h e r e
th e y  are c l e a r l y  i n e f f e c t i v e  and n o t  b e n e f i c i a l  to  the w a r d  from 
t h e  p e r s p e c t i v e  o f  the ward.

(3) T h e  a m e n d m e n t  f a c i l i t a t e s  and k e e p s  o p e n  the c o m m u n i c a t i o n  
p r o c e s s  a n d  d i a l o g u e  a m o n g  the g u a r d i a n  a n d  h e a l t h  c a r e  p r o v i d e r s  
at all times.

(4) T h e r e  are no f o r e s e e n  c o s t s  to the O P A  w i t h  p a s s a g e  of HB485.

r;B r a n t  M c G e e ,  P u b l i c  A d v o c a t e  , 
O f f i c e  o f  P u b l i c  A d v o c a c v

Date

D e p a r t m e n t  o f  A d m i n i s t r a t i o n
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P O S I T I O N  P A P E R  

HOUSE BIL L  NO. 485

For an A c t  entitled: "An A c t  relating to po w e r s  and dut i e s  o f  g u a r d i a n s . "

H ouse Bill No. 485 amends Alaska S t a t u t e  13.2 6 . 15 0 ( e )  to c l a r i f y  tha t a 

g u a r d i a n  is not r e q uired to c p p o s e  the c e s s a t i o n  or w i t h h o l d i n g  o f 

l i f e - s a v i n g  medical p r ocedures w h e n  t h o s e  p r o c e d u r e s  will s e r v e  o n l y  .to 

p r o l o n g  the d ying process and offer no r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  

a t e m p o r a r y  or p e r m a n e n t c ure of or r e l i e f  f r o m  the i l l n e s s  o r  c o n d i t i o n  

being treated.

It is the d e pa r t m e n t ' s  u n d e r s t a n d i n g  t h a t  some g u a r d i a n s  h a v e  a f e l t  

r e s p o n s i b i l i t y  to oppose the w i t h h o l d i n g  of  medical t r e a t m e n t  r e g a r d l e s s  

o f  t h e i r  belie f s  or judgement. Th e  c h a n g e  w o u l d  a l l o w  th e  g u a r d i a n  to 

d e f e r to a m or e  ap p r o p r i a t e  party, s u c h  as a r e l a t i v e ,  to m a k e  criti c a l 

d e c i s i o n s  r e g a rd i n g  life saving medical p r o c e d u r e s .  In a d d i t i o n ,  t h e  bill 

is c o n s i s t e n t  w i t h  o ther federal and S t a t e  polici e s  r e q u i r i n g  r e v i e w  o f  

such decisions.

Th e  d e p a r t m e n t  has no ob j e c ti o n  to the p a s s a g e  o f  HB 485.
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H o u s e  B i l l  4 8 5 -  A n  a c t  r e l a t i n g  t o  p o w e r s  a n d  d u t i e s  o f  
g u a r d i a n s
O v e r v i e w  p r e p a r e d  b y  Rep. J o h n  S u n d ' s  o f f i c e

S E C T I O N A L  A N A L Y S I S
S e c t i o n  1, s u b s e c t i o n  (3) is a m e n d e d  to  a l l o w  a g u a r d i a n  t o  
a c c e p t  a m e d i c a l  d e c i s i o n  to w i t h h o l d  m e d i c a l  p r o c e d u r e s  f r o m  
t h e i r  ward, w h e n  t h e  p r o c e d u r e s  w o u l d  o n l y  s e r v e  t o  p r o l o n g  
t h e  d y i n g  p r o c e s s  o r  p r o v i d e  n o  h o p e  o f  r e l i e f  o r  cure.
T h e  g u a r d i a n  c a n n o t  b e  h e l d  c i v i l l y  l i a b l e  f o r  s u c h  i n a c t i o n .

H I S T O R Y
C u r r a n t  l a w  is b e i n g  i n t e r p r e t e d  as r e q u i r i n g  t h a t  a g u a r d i a n  
i n s i s t  o n  t h e  c o n t i n u a t i o n  o f  m e d i c a l  p r o c e d u r e s ,  o n c e  be g u n ,  
r e g a r d l e s s  o f  a m e d i c a l  j u d g m e n t  t h a t  t h o s e  p r o c e d u r e s  w i l l  
n o t  p r o v i d e  r e l i e f  o r  c u r e  f o r  t h e  g u a r d i a n ' s  w a rd.

T h e  b i l l  d o e s  n o t  r e q u i r e  t h e  g u a r d i a n  t o  a c c e p t  t h e  m e d i c a l  
j u d g m e n t ,  b u t  g i v e s  t h e m  p e r m i s s i o n  t o  a c c e p t  o r  r e j e c t  t h a t  
j u d g m e n t  a s  t h e y  s e e  fit.

A  g u a r d i a n  is a p p o i n t e d  b y  t h e  c o u r t  w i t h  t h e  " s a m e  p o w e r s  a n d  
d u t i e s  r e s p e c t i n g  t h e  w a r d  t h a t  a p a r e n t  h a s  r e s p e c t i n g  an 
u n e m a n c i p a t e d  m i n o r  c h i l d , "  e x c e p t  f o r  t h e  r e s p o n s i b i l i t y  f o r  
c a r e  a n d  m a i n t e n a n c e .
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3 1 9  S e w a r d  St., June a u ,  Alaska 9 9 8 0 1  • ( 9 0 7 ) 5 8 6 - 1 7 9 0  

R E P R E S E N T I N G  A C U T E ,  L O N G  T E R M  A N D  O U T P A T I E N T  FACILITIES 

P O S I T I O N  P A P E R

GUARDIANSHIP LAW: NO CODE ORDERS

P O S I T I O N :

Guardians should he permitted to consent to the w i t h h o l d i n g  
of medical procedures whi jh offer no reasonable expe ctation 
of e f f e c t i n g  a temporary or permanent cure of or relief 
from the illness or condition b e i n g  treated. The current 
law, AS 13*26.150(e) (3) p r e s e n t l y  is being interpreted to 
require the continuation of " lifesaving medical procedures" 
no matter what value such proce dures might offer the 
patient in terms of benefits received. The question which 
needs to be considered is whether the procedure offers 
relief or cure or rather i° simply prolongation of the 
dying process by use of invasive and heroic means.

A C T I O N :

Amend AS 13*26.15 0 ( e ) (3) to provide that a guardian is not 
required to oppose the cessat ion or withholding of 
lifesaving medical procedures when those procedures will 
serve only to prolong the dying process and offer no 
reasonable expectation of e f f e c t i n g  a temporary or 
permanent cure of or relief from the illness or condition 
b e i n g  treated.

December 6, 1935
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319 Seward  S t . ,  J u n eau , A laska 99S01

Mr. Chairman, I am Sister B a r b a r a  Haase, a member of the 

Sisters of St. Joseph of Peace, Administrator of Ketchikan 

General Hospital and former Chairman of the Health Association 

of Alaska. I am here today to speak on behalf of the 

A ssociation as v/ell as my own facility. The Health Association 

of A l a s k a  represents hospitals and nursing homes in Alaska.

We support House Bill 485 by Rep resentatives Sund and 

Gruenberg. This is a tightly drawn proposal which resolves a 

very specific and real problem. Under the current law "life 

saving procedures" may not be withheld from a ward under any 

circumstance. This is a substantial difference from the 

standard of me dicine which is available to you and me. The 

guardianship law ought to work to protect the rights of an 

individual, not to deprive the person of rights.

The purpose of AS 13*26.15 0 ( e ) (3) was to prevent situations 

where a guardian, who could benefit from the death of a ward, 

could decide whether or not the ward should die. It was thought 

that putting either a guardian or a ward in that position should 

be avoided. Unfortunately, there have been unforeseen 

c o n s e q u e n c e s .



L i f e - s a v i n g  p r o c e d u r e s ,  once begun, c a n n o t  be s t o p p e d  w i t h o u t  a 

c o u r t  order. H e r o i c  t r e a t m e n t  m u s t  a l w a y s  be applied, w i t h o u t  

r e g a r d  to its u l t i m a t e  u s e f u l n e s s .  T h i s  r e s u l t s  in p r o l o n g e d  

1 ,eless m e d i c a l  tre a t m e n t .

Let me o f fer y o u  2 e x a m p l e s :  A 90 y e a r  old frail and

d e t e r i o r a t i n g  p a t i e n t  w i t h  a f a i l i n g  k i d n e y .  If the p a t i e n t  

s u f f e r s  a c u t e  r e nal failure, is h e m o d i a l y s i s  a p p r o p r i a t e ?  

P r o b a b l y  not, u n l e s s  y o u  are a w a r d .  If the p a t i e n t  goes into 

c a r d i a c  arrest, s h o u l d  d e f i b r i l l a t i o n  be a d m i n i s t e r e d ?  P r o b a b l y  

not, u n l e s s  y o u  are a ward. In e i t h e r  case is there a r e a l i s t i c  

e x p e c t a t i o n  of a n y  p o s i t i v e  or p r o l o n g e d  o u t c o m e ?  I w o u l d  

e x p e c t  not.

U n d e r  c u r r e n t  l a w  t h e r e  is no l a t i t u d e  in t h e s e  cases. This is 

n°k the intent of the o r i g i n a l  l a w  nor is it r e a s o n a b l e  or 

h u m a n e  t r e a t m e n t  of i n d i v i d u a l s  w i t h  p r o p e r  c o n c e r n  for the 

d i g n i t y  of the i n d i v i d u a l .



H o u s e  B i l l  435 offers a s i m p l e  a n d  r e a l i s t i c  s o l u t i o n  to this 

dilemma. It p r o v i d e s  th a t  a g u a r d i a n  can a c c e p t  the a d v i c e  of 

the m e d i c a l  c o m m u n i t y  as it r e l a t e s  to the w i t h h o l d i n g  of 

p r o c e d u r e s  w h e n  those p r o c e d u r e s  w i l l  o n l y  s erve to p r o l o n g  the 

d y i n g  p r o c e s s  and o ffer no r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a 

t e m p o r a r y  or p e r m a n e n t  cu r e  of, or r e l i e f  from, the i l l n e s s  or 

c o n d i t i o n  b e i n g  treated. The w a r d  r e m a i n s  p r o t e c t e d  b y  the 

p r o v i s i o n s  of the g u a r d i a n s h i p  law. The g u a r d i a n  r e t ains the 

o b l i g a t i o n  to act on b e h a l f  of the w a r d  and to p r o tect the 

r i g h t s  of  the ward. Th i s  m e a s u r e  s i m p l y  inc l u d e s  the option, 

not a ma n d a t e ,  to a c c e p t  m e d i c a l  advice.

We do not believe that the g ua rd ian is placed in an impossible 

s it u at io n in this bill. A gua rdian retains the obligation to 

revie w the recommendations and if, in the guardianb opinion,, the 

re commen da ti on is not appropriate, to object. This bill simo ly 

says that the objection is not man d at e d in law. It restores 

judgement where it should have always been and restores rights 

to a ward which we believe were u n i n t e nt i on al l y taken away with 

the passage of Alaska's gua r di an s hi p  law.

Mr. Chairman, I would like to thank y ou  for this opportunity to 

testify. I would be pleased to an, wer any questions.

- 3 -



Law  O f f i c e

W i l l i a m  T. C o u n c i l
A  P r o f e s s i o n a l  C o r p o r a t io n  

W x llla m  T . C o u n c i l  4 2 ,1  N o r t h  F r a n k l in  S t r e e t
T h o m a s  E .  Wa g n e r  J u n e a u , A l a s k a  0 0 8 0 1  (0 07 ) 0 8 0 - I7 F

O c t o b e r  5, 1983

Mr. D e n n i s  DeWitt, P r e s i d e n t  
A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  
319 S e w a r d  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: E f f e c t  of A p p o i n t m e n t  of  a G u a r d i a n
U n d e r  AS  1 3 . 2 6 . 1 1 6  o n  "Ho C o d e "  S t a t u s  of 
I n c a p a c i t a t e d  P a t i e n t  i n  H e a l t h  C a r e  F a c i l i t y .

i
D e a r  Dennis:

Y o u  h a v e  a s k e d  for our o p i n i o n  o n  t h e  q u e s t i o n  of w h a t  e f f e c t  the 

a p p o i n t m e n t  o f  a g u a r d i a n  for a n  i n c a p a c i t a t e d  n u r s i n g  h o m e  

p a t i e n t  w o u l d  h a v e  on  a n  e x i s t i n g  "No C o d e "  o r d e r  for that 

p a t i e n t .  T h e  p r i n c i p a l  l e g a l  q u e s t i o n s  r a i s e d  b y  y o u r  r e q u e s t  

are: (1) W h e t h e r  a "No C o d e "  o r d e r  c a n  b e  l e g a l l y  ent e r e d ;  (2) 

w h e t h e r  the g u a r d i a n  h a s  the p o w e r  or d u t y  to s e e k  w i t h d r a w a l  of 

the "No C o de" order; and (3) w h e t h e r  the p h y s i c i a n  is r e q u i r e d  to 

c o m p l y  w i t h  a g u a r d i a n ' s  r e q u e s t  to w i t h d r a w  a "No C o d e "  or d e r .

W e  a r e  u n a b l e  to g i v e  y o u  d e f i n i t i v e  a n s w e r s  b e c a u s e  the l a w  in 

this a r e a  is n o t  s e t t l e d  in A l a s k a .  W e  w i l l  d i s c u s s  the l e g a l  

iss u e s  i n v o l v e d  in this letter, a n d  w i l l  s u g g e s t  p r o c e d u r e s  for 

s e e k i n g  so m e  g u i d a n c e  for y o u r  m e m b e r s  f r o m  the l e g i s l a t u r e  or 

the c o u rts.



I . B a c k g r o u n d  - T h e  L e g a l i t y  of "No C o d e "  O r d e r s .

C a r d i o p u l m o n a r y  R e s u s c i t a t i o n  (CPR) is a n  e m e r g e n c y  p r o c e d u r e  for 

t h e  r e s t o r a t i o n  of r e s p i r a t i o n  a n d  p u l s e  in a p e r s o n  w h o s e  

h e a r t b e a t  a n d  b r e a t h i n g  h a v e  c e a s e d .  "Code" is m e d i c a l  s h o r t h a n d  

for the s u m m o n i n g  of  a r e s u s c i t a t i o n  t e a m  b y  the a n n o u n c e m e n t  of 

" C o d e  B l u e "  o v e r  a h o s p i t a l ' s  p u b l i c  a d d r e s s  system. A  "No Code" 

o r d e r  is a t r e a t i n g  p h y s i c i a n ' s  o r d e r  to o t h e r  p h y s i c i a n s ,  

n u r ses, and o t h e r  h e a l t h  c a r e  p r o f e s s i o n a l s  i n v o l v e d  in  a 

p a t i e n t ' s  care, that n o  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  m e a s u r e s  

s h o u l d  b e  u n d e r t a k e n  in the e v e n t  o f  a c a r d i a c  or r e s p i r a t o r y  

a r r e s t .

T h e  legal st a t u s  o f  "No C o d e "  o r d e r s  h a s  n o t  b e e n  a d d r e s s e d  b y  

e i t h e r  the l e g i s l a t u r e  or  the c o u r t s  in A l a s k a .  S e v e r a l  o t h e r  

a u t h o r i t i e s  h a v e  e x a m i n e d  th i s  a n d  c l o s e l y  r e l a t e d  issues, a n d  

t h e i r  d e c i s i o n s  g i v e  so m e  i n d i c a t i o n  o f  t h e  r e s u l t s  the A l a s k a  

c o u r t s  m i g h t  b e  e x p e c t e d  t o  r e a c h  in c a s e s  w h e r e  n o  g u a r d i a n  has 

b e e n  a p p o i n t e d .  I c o n c l u d e  t h a t  it is p o s s i b l e  that " N o  Code" 

o r d e r s  w i l l  be u p h e l d  as l e g a l  in A l a s k a ,  at l e a s t  in c e r t a i n  

c i r c u m s t a n c e s .  In  the n e x t  p a r t  ( Part II), I wi l l  d i s c u s s  the 

p o t e n t i a l  e f f e c t  o n  s u c h  a n  o r d e r  of t h e  a p p o i n t m e n t  of  a 

g u a r d i a n  u n d e r  A S  13.26.

Mr. Dennis DeWitt
October 5, 1983
Page -2-
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R e s u s c i t a t i o n  after a c a r d i a c  a r r e s t  i n v o l v e s  a series o f  s t e p s  

d i r e c t e d  t o w a r d  s u s t a i n i n g  a d e q u a t e  c i r c u l a t i o n  of o x y g e n a t e d  

b l o o d  to v i t a l  o r g a n s  w h i l e  h e a r t b e a t  is restored.

E f f o r t s  t y p i c a l l y  i n v o l v e  t h e  u s e  of cardiac m a s s a g e  or 
c h e s t  c o m p r e s s i o n  a n d  the d e l i v e r y  of oxygen u n d e r  
c o m p r e s s i o n  t h r o u g h  a n  e n d o - t r a c h a e a l  tube i n t o  the 
lungs. A n  e l e c t r o c a r d i o g r a m  is c o n n e c t e d  to g u i d e  the 
resuscitation, t e a m . .. . V a r i o u s  p l a s t i c  tubes a r e  u s u a l l y  
i n s e r t e d  i n t r a v e n o u s l y  t o  s u p p l y  m edications o r  s t i m u­
lants d i r e c t l y  to t h e  h e a r t .  S u c h  medications c a n  al s o
b e  s u p p l i e d  b y  d i r e c t  i n j e c t i o n  i n t o  the h e a r t . . . .  A
d e f i b r i l l a t o r  m a y  b e  used, a p p l y i n g  electric s h o c k  to 
the h e a r t  to i n d u c e  c o n t r a c t i o n s .  A  p a c e m a k e r .. .may be 
fed t h r o u g h  a l a r g e  b l o o d  v e s s e l  d i r e c t l y  to t h e  h e a r t ' s  
s u r f a c e . .. . T h e s e  p r o c e d u r e s  to b e  effective, m u s t  b e  
in i t i a l e d  w i t h  a m i n i m u m  of  d e l a y . .. .Many of t h e  
p r o c e d u r e s  a r e  o b v i o u s l y  h i g h l y  intrusive, a n d  s o m e  are 
v i o l e n t  in n a t u r e .  T h e  d e f i b r i l l a t o r ,  for e x a m p l e ,  
c a u s e s  v i o l e n t  (and p a i n f u l )  m u s c l e  c o n t r a c t i o n s  
w h i c h . . . m a y  c a u s e  f r a c t u r e  o f  v e r t e b r a e  or o t h e r  b o n e s .

I n  Re D i n n e r s t e i n , 380 N . E . 2 d  134, 1 3 5 - 3 6  (Mass. App. 1 9 7 8 ) .

T h o u g h  i n i t i a l l y  d e v e l o p e d  for o t h e r w i s e  h e a l t h y  p e r s o n s  w h o s e

h e a r t b e a t  a n d  b r e a t h i n g  f a i l e d  f o l l o w i n g  s u r g e r y  or n e a r -

d r o w n i n g ,  r e s u s c i t a t i o n  p r o c e d u r e s  a r e  n o w  used with v i r t u a l l y

e v e r y o n e  w h o  has a c a r d i a c  a r r e s t  in a h o s p i t a l .  The i n i t i a l

s u c c e s s  r a t e  for i n - h o s p i t a l  r e s u s c i t a t i o n  is about o n e  i n  t h r e e

for alx v i c t i m s  and t w o  in t h r e e  for p a t i e n t s  h o s p i t a l i z e d  w i t h

i r r e g u l a r i t i e s  of h e a r t  r h y t h m .  A m o n g  p a t i e n t s  who a r e

s u c c e s s f u l l y  r e s u s c i t a t e d ,  a b o u t  o n e  in t h r e e  recovers e n o u g h  to

b e  d i s c h a r g e d  from the h o s p i t a l  e v e n t u a l l y .  E s p e c i a l l y  w h e n  us e d

o n  the g e n e r a l  h o s p i t a l  p o p u l a t i o n ,  l o n g - t e r m  success i s  f a i r l y
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rare. In the past d e c a d e ,  h e a l t h  c a r e  p r o v i d e r s  h a v e  b e g u n  to 

e x p r e s s  c o n c e r n  that r e s u s c i t a t i o n  is b e i n g  used too f r e q u e n t l y  

a n d  s o m e t i m e s  on p a t i e n t s  it h a r m s  r a t h e r  than b e n e f i t s .

C e r t a i n  p r o f e s s i o n a l  o r g a n i z a t i o n s  h a v e  r e c o g n i z e d  t h a t  n o n­

r e s u s c i t a t i o n  is a p p r o p r i a t e  w h e n  the p a t i e n t ' s  w e l l - b e i n g  w o u l d  

n o t  b e  s e r v e d  b y  an a t t e m p t  to r e v e r s e  c a r d i a c  arrest. F o r  

ex a m p l e ,  the 1974 s t a n d a r d s  p u b l i s h e d  b y  the A m e r i c a n  H e a r t  

A s s o c i a t i o n  and the A m e r i c a n  A c a d e m y  o f  S c i e n c e s  stated:

T h e  purpose o f  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  is the 
p r e v e n t i o n  o f  s u d d e n ,  u n e x p e c t e d  death. C a r d i o p u l m o n a r y  
r e s u s c i t a t i o n  i s  n o t  i n d i c a t e d  in c e r t a i n  s i t u a t i o n s ,  
s u c h  as in c a ^ e s  o f  t e r m i n a l  i r r e v e r s i b l e  i l l n e s s  w h e r e  
d e a t h  is not u n e x p e c t e d  or  w h e r e  p r o l o n g e d  c a r d i a c  
a r r e s t  d i c t a t e s  t h e  f u t i l i t y  o f  r e s u s c i t a t i o n  e f f o r t s .  
R e s u s c i t a t i o n  i n  t h e s e  c i r c u m s t a n c e s  m a y  r e p r e s e n t  a 
p o s i t i v e  v i o l a t i o n  of a n  i n d i v i d u a l ' s  right t o  d i e  w i t h  
di gnity. W h e n  C P R  is c o n s i d e r e d  to be c o n t r a - i n d i c a t e d  
for h ospital p a t i e n t s ,  it is a p p r o p r i a t e  to i n d i c a t e  
this in the p a t i e n t ' s  p r o g r e s s  notes. It a l s o  is 
a p p r o p r i a t e  t o  i n d i c a t e  th i s  o n  the p h y s i c i a n ' s  o r d e r  
s h e e t  for the b e n e f i t  of n u r s e s  a n d  other p e r s o n n e l  w h o  
m a y  be  called u p o n  to i n i t i a t e  or p a r t i c i p a t e  i n  
c a r d i o p u l m o n a r y  r e s u s c i t a t i o n .

S t a n d a r d s  a n d  G u i d e l i n e s  for C a r d i o p u l m o n a r y  R e s u s c i t a t i o n  (CPR)

a n d  E m e r g e n c y  C a r diac C a r e  ( E . C . C . ) , 2 2 7  J.A . M . A .  837, 8 6 4  (1980).

I n  g e neral, p o l i c y m a k e r s  h a v e  h a d  to b a l a n c e  several s o m e t i m e s  

c o m p e t i n g  va l u e s  in th i s  area. F i r s t  is the individual p a t i e n t ' s  

r i g h t  of  b o d i l y  s e l f - d e t e r m i n a t i o n  as to m e d i c a l  t r e a t m e n t .



S o m e t i m e s  this right h a s  b e e n  ca s t  in c o n s t i t u t i o n a l  t e r m s  as a 

r i g h t  to privacy. I n  R e  Q u i n l a n , 355 A . 2d 674 (N.J. 1976); 

S u p e r i n t e n d e n t  of B e l c h e r t o w n  v. S a i k e w i c z , 370 N . E . 2 d  4 1 7  (Mass. 

1977); S a t z  v. P e r l m u t t e r , 379 S O . 2 d  359 (Fla. 1980); I n  Re 

C o l y e r , 660 P . 2d 738 (Wash. 1983). In o t h e r  cases, c o u r t s  h a v e  

r e l i e d  u p o n  a common l a w  r i g h t  to r e f u s e  m e d i c a l  t r e a t m e n t .  In 

R e E i c h n e r , 423 N . Y . S . 2 d  580 (N.Y. Sup. C t . 1979), m o d i f i e d  s u b  

nom. I n  Re S t o r a r , 4 2 0  N . E . 2 d  64 (N.Y. 1979).

T h e  s e c o n d  v a l u e  is t h e  w e l l - b e i n g  of t h e  p a tient. F o r  so m e  

p a t i e n t s ,  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  m a y  si m p l y  b e  a n  

u n n e c e s s a r y  p r o l o n g a t i o n  of the d y i n g  pro c e s s ,  and w o u l d  p r o b a b l y  

n ot b e n e f i t  the p a t i e n t  in a n y  m e a n i n g f u l  sense. For o t h e r s ,  it 

m a y  be  of s i g n i f i c a n t  m e d i c a l  b e n e f i t .  T h e  tr e a t i n g  p h y s i c i a n ' s  

a s s e s s m e n t  of whether a p a t i e n t  s t a n d s  t o  b e n e f i t  fr o m  C P R  

s o m e t i m e s  p o i n t s  to a d i f f e r e n t  r e s u l t  t h a n  c o n s i d e r a t i o n  of 

s e l f - d e t e r m i n a t i o n  a l o n e .  O t h e r  i n t e r e s t s ,  such as S t a t e ' s  the 

i n t e r e s t s  in the p r o t e c t i o n  of i n n o c e n t  t h i r d  p a r t i e s  (e.g., 

m i n o r  c h i l dren), in t h e  p r e s e r v a t i o n  o f  li f e  and the p r e v e n t i o n  

of suicide, a n d  in u p h o l d i n g  the i n t e g r i t y  of the m e d i c a l  

p r o f e s s i o n ,  m a y  figure i n  the b a l a n c e ,  b u t  the p a t i e n t ' s  i n f o r m e d  

c h o i c e  a n d  the p h y s i c i a n ' s  a s s e s s m e n t  of the p o t e n t i a l  b e n e f i t  of 

C P R  a r e  the p r i m a r y  f a c t o r s  to b e  b a l a n c e d .
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T h e  a n a l y s i s  d i f f e r s  for p a t i e n t s  w i t h  d e c i s i o n m a k i n g  c o m p e t e n c e  

an d  t h ose w h o  a r e  i n c o m p e t e n t .  For the p u r p o s e s  o f  this 

d i s c u s s i o n ,  d e c i s i o n m a k i n g  c o m p e t e n c e  m e a n s  that the i n d i v i d u a l  

m u s t  h a v e  s u f f i c i e n t l y  s t a b l e  a n d  d e v e l o p e d  p e r s o n a l  v a l u e s  and 

goals, a n  a b i l i t y  to c o m m u n i c a t e  a n d  u n d e r s t a n d  i n f o r m a t i o n  

a d e q u a t e l y ,  and a n  a b i l i t y  to r e a s o n  a n d  d e l i b e r a t e  s u f f i c i e n t l y  

w e l l  to m a k e  a n  i n f o r m e d  c h o i c e  a b o u t  a p a r t i c u l a r  m a t t e r .  

C o m p e t e n c e ,  in this sense, is a d i s t i n c t  c o n c e p t  from t h a t  o f  

legal i n c a p a c i t y ,  w h i c h  in A l a s k a  r e f e r s  to a n  i n d i v i d u a l ' s  

p a r t i a l  or t o tal i n a b i l i t y  to c a r e  o f  h i m s e l f  or h e r s e l f  (AS 

1 3. 2 6 . 1 1 3 )  .

A. C o m p e t e n t  P a t i e n t s

1. W h e r e  the p a t i e n t  o p p o s e s  C P R

A t  l e a s t  w h e r e  the p h y s i c i a n ' s  a s s e s s m e n t  is t h a t  C P R  w i l l  n o t  

b e n e f i t  the p a t i e n t ' s  w e l l - b e i n g  in the c a s e  o f  c a r d i a c  a r r est, 

a n d  t h e r e  are no  m i n o r  c h i l d r e n  involved, a p a t i e n t ' s  i n f o r m e d  

r e f u s a l  to s u b m i t  to su c h  t r e a t m e n t  m a y  p o s s i b l y  b e  u p h e l d  b y  the 

A l a s k a  c o u rts. T h e  p a t i e n t ' s  d e a t h  f o l l o w i n g  c a r d i a c  a r r e s t  in 

s u c h  a ca s e  m a y  n o t  b e  c o n s i d e r e d  a s u i c i d e  b e c a u s e  the death, 

w h e t h e r  or n o t  d e s i r e d  b y  the p a t i e n t ,  w o u l d  r e s u l t  f r o m  n a t u r a l  

causes, not fr o m  the p a t i e n t ' s  s e t t i n g  in m o t i o n  a d e a t h
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p r o d u c i n g  a g e n t  w h i c h  c a u s e s  h i s  or h e r  o w n  death. See 

Sai k e w i c z ,  s u p r a , 370 N . E . 2 d  at 426, n.ll, c i t i n g  Byrn, 

"C o m p u l s o r y  L i f e  S a v i n g  T r e a t m e n t  for the C o m p e t e n t  A d u l t , " 44 

F o r d h a m  L . R e v . 1 (1975).

It c o u l d  a l s o  b e  m a i n t a i n e d  that the l e g a l  or e t h i c a l  o b l i g a t i o n s  

of the p h y s i c i a n  w o u l d  not be b r e a c h e d  b y  e n t e r i n g  a "No C o d e "  

o r d e r  in such a case. A  p h y s i c i a n  n o r m a l l y  m a y  n o t  t r eat a 

p e r s o n  w i t h o u t  f i r s t  o b t a i n i n g  t h a t  p e r s o n ' s  i n f o r m e d  c o n s e n t  to 

the t r e a t m e n t .  A l t h o u g h  an " i m p l i e d  c o n s e n t "  e x c e p t i o n  is 

u s u a l l y  m a d e  in e m e r g e n c y  s i t u a t i o n s ,  s u c h  as w h e n  a n  u n e x p e c t e d

c a r d i a c  a r r e s t  occurs, c o n s e n t  w i l l  n o t  b e  i m p l i e d  e v e n  in a n

e m e r g e n c y  if the p a t i e n t  h a s  p r e v i o u s l y  s t a t e d  that h e  w o u l d  not 

c o n s e n t .  In Re S t o r a r, s u p r a , 4 2 0  N . E . 2 d  a t  70.

A c c o r d i n g  to c a s e  l a w  in o t h e r  j u r i s d i c t i o n s ,  e v e n  w h e n  a

p h y s i c i a n  b e l i e v e s  that C P R  w i l l  b e n e f i t  the p a t i e n t ,  h e  o r  she 

s h o u l d  u s u a l l y  h o n o r  the c o m p e t e n t  p a t i e n t ' s  i n f o r m e d  r e f u s a l  to 

c o n s e n t  to that t r e a t m e n t .  S a t z  v. P e r l m u t t e r , s u p r a , (73 - y e a r  

o l d  t e r m i n a l l y  ill b u t  c o m p e t e n t  p a t i e n t  h a d  c o n s t i t u t i o n a l  r i g h t  

to h a v e  a l i f e - s u s t a i n i n g  r e s p i r a t o r  r e m o v e d ) ;  L a n e  v. C a n d u r a , 

376 N . E . 2 d  232 (Mass. 1978) (7 7 - y e a r  o l d  w i d o w  h a d  c o n s t i t u t i o n a l  

r i g h t  to r e f u s e  a m p u t a t i o n  of g a n g r e n o u s  leg, a d e c i s i o n  su r e  to 

r e s u l t  in d e a t h ) .  T h e r e  m a y  b e  cases, hov/ever, in w h i c h  the 

s t a t e  i n t e r e s t  in the p r e s e r v a t i o n  o f  life is so s t r o n g  th a t  it



c o u l d  o v e r r i d e  the p a t i e n t ' s  e x p r e s s e d  d e s i r e s ,  as w h e r e  C P R  

c o u l d  p o t e n t i a l l y  l e a d  to the r e s t o r a t i o n  of  a full a n d  v i b r a n t  

lif e .

A  c o n f l i c t  b e t w e e n  the p h y s i c i a n ' s  a s s e s s m e n t  that C P R  wi l l  

b e n e f i t  the p a t i e n t ' s  w e l l - b e i n g  and the p a t i e n t ' s  c h o i c e  to  

f o r e g o  s u c h  t r e a t m e n t  c a l l s  for c a r e f u l  r e - e x a m i n a t i o n  b y  both, 

f u r t h e r  d i s c u s s i o n ,  a n d  p e r h a p s  c o n s u l t a t i o n  wi t h  e xperts. If 

n e i t h e r  the p h y s i c i m ' s  a s s e s s m e n t  n o r  the p a t i e n t ' s  p r e f e r e n c e  

c hanges, h o w e v e r ,  t h e n  the c o m p e t e n t  p a t i e n t ' s  d e c i s i o n  s h o u l d  be 

h o n o r e d ,  a c c o r d i n g  to the P r e s i d e n t ' s  C o m m i s s i o n  for the S t u d y  of 

E t h i c a l  P r o b l e m s  in M e d i c i n e  and B i o m e d i c a l  a n d  B e h a v i o r a l  

R e s e a r c h ,  ( h e r e a f t e r  "the P r e s i d e n t ' s  C o m m i s s i o n " ) ,  D e c i d i n g  t:o 

F o r e g o  L i f e - S u s t a i n i n g  T r e a t m e n t , 2 4 4 - 4 6  (1983). If a p h y s i c i a n  

f i nds the c o u r s e  of  a c t i o n  p r e f e r r e d  b y  a c o m p e t e n t  p a t i e n t  to b e  

m e d i c a l l y  or m o r a l l y  u n a c c e p t a b l e  a n d  is u n w i l l i n g  to p a r t i c i p a t e  

in c a r r y i n g  o u t  the choice, h e  or she s h o u l d  h e l p  the p a t i e n t  

fi n d  a n o t h e r  p h y s i c i a n .  _Id. T h e r e  is, o f  course, no  a s s u r a n c e  

t h a t  the A l a s k a  c o u r t s  w o u l d  a g r e e  w i t h  the P r e s i d e n t ' s  

C o m m i s s i o n  b u t  the C o m m i s s i o n ' s  r e p o r t  p r e s e n t s  s t r o n g  e v i d e n c e  

o f  w h a t  is a c c e p t a b l e  u n d e r  c u r r e n t  m e d i c a l  s t a n d a r d s .

2. W h e r e  the P a t i e n t  E x p r e s s e s  N o  P r e f e r e n c e
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a . E m e r g e n c i e s

T h e  P r e s i d e n t ' s  C o m m i s s i o n  r e c o m m e n d s  t h a t  if the c o m p e t e n t



p a t i e n t  h a s  n o t  e x p r e s s e d  a p r e f e r e n c e  o n  t h e  matter, the 

p h y s i c i a n  w o u l d  o r d i n a r i l y  h a v e  " i m p l i e d  c o n s e n t "  to a d m i n i s t e r  

C P R  in a n  e m e r g e n c y  c a r d i a c  a r r e s t  s i t u a t i o n ,  a n d  s h o u l d  d o  so 

u n l e s s  the p h y s i c i a n ' s  a s s e s s m e n t  is t h a t  C P R  w o u l d  n o t  b e n e f i t  

the p a t i e n t ' s  w e l l - b e i n g .  W h e r e  the p o t e n t i a l  b e n e f i t  of C P R  is 

unclear, t h e r e  s h o u l d  b e  a p r e s u m p t i o n  in f a vor of 

r e s u s c i t a t i o n .  Id. T h e r e  is s o m e  q u e s t i o n  w h e t h e r ,  i n  an 

e m e r g e n c y  s i t u a t i o n  w h e r e  n o  a d v a n c e  d e l i b e r a t i o n  h a s  led t o  a 

d e c i s i o n  to w i t h h o l d  CPR, a p h y s i c i a n  or o t h e r  h e a l t h  c a r e  

p r o v i d e r  c a n  ev e r  b e  j u s t i f i e d  in w i t h h o l d i n g  C P R  b a s e d  o n  a 

s p u r - o f - t h e - m o m e n t  d e c i s i o n  that C P R  w o u l d  n o t  b e  in the 

p a t i e n t ' s  b e s t  i n t e r e s t .  A l a s k a  l a w  is n o t  s e t t l e d  in this 

s i t u a t i o n .  T h e  m o s t  p r u d e n t  l e g a l  course, w h e r e  a "No C o d e "  

o r d e r  h a s  not b e e n  e n t e r e d  in ad v a n c e ,  is for t h e  m e d i c a l  

p r o v i d e r s  to a t t e m p t  C P R  in all c a s e s  o f  c a r d i a c  arrest.

b. W h e r e  C a r d i a c  A r r e s t  is F o r e s e e a b l e

T h e r e  is a l s o  so m e  c o n t r o v e r s y  o> ir w h e t h e r ,  w h e n  c a r d i a c  a r r e s t  

is f o r e s e e a b l e ,  a p h y s i c i a n  h a s  a d u t y  t o  a s c e r t a i n  the p a t i e n t ' s  

p r e f e r e n c e ,  w h i c h  i n v o l v e s  i n f o r m i n g  the p a t i e n t  of the p o s s i b l e  

n e e d  for C P R  a n d  o f  the l i k e l y  c o n s e q u e n c e s  (both b e n e f i c i a l  a n d  

h a r m f u l )  o f  e i t h e r  e m p l o y i n g  it or f o r e g o i n g  it if the n e e d  

a r i ses. T h e  P r e s i d e n t ' s  C o m m i s s i o n  h a s  t a k e n  the p o s i t i o n  that
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the p h y s i c i a n  h a s  s u c h  a duty, a n d  m u s t  s e c u r e  the p a t i e n t ' s  

c o n s e n t  to a n y  c o u r s e  o f  t r e a t m e n t ,  w h e t h e r  i n v o l v i n g  o m i s s i o n s  

("No C o d e " ) ,  or a c t i o n s  (CPR), u n l e s s  the p a t i e n t  w o u l d  

e x p e r i e n c e  n e e d l e s s  h a r m  in s u c h  a d e t a i l e d  d i s c u s s i o n  o f  

r e s u s c i t a t i o n  m e a s u r e s  a n d  p r o c e d u r e s .  T h e  C o m m i s s i o n  c i t e d  a 

s e n i o r  a t t o r n e y  at the N a t i o n a l  I n s t i t u t e s  for H e a l t h  for the 

c o u n t e r v a i l i n g  p r o p o s i t i o n  r e g a r d i n g  "No C o d e , "  ho w e v e r :

" C o n s e n t  of  the p a t i e n t  is i r r e l e v a n t  b e c a u s e  w e  a r e  
d e a l i n g  w i t h  a s i t u a t i o n  in w h i c h  t h e r e  is no c o u r s e  of 
t r e a t m e n t  for w h i c h  to s e c u r e  c o n s e n t .  T h i s  is 
d i f f e r e n t  f r o m  a c a s e  in w h i c h  t h e r e  is a m e d i c a l l y  
a c c e p t e d  c o u r s e  of t r e a t m e n t ,  b u t  the p a t i e n t  d o e s  not 
w i s h  to b e  s u b j e c t e d  to th i s  care."

P r e s i d e n t ' s  C o m m i s s i o n ,  D e c i d i n g  to F o r e g o  L i f e - S u s t a i n i n g

T r e a t m e n t , s u p r a , a t  2 4 1  n.39.

Our o p i n i o n  is that the m o s t  p r u d e n t  l e g a l  c o u r s e  is to o b t a i n  

the p a t i e n t ' s  i n f o r m e d  c o n s e n t  t o  a n y  p r o p o s e d  c o u r s e  of  

t r e a t m e n t ,  i n c l u d i n g  "No C o d e , "  a t  l e a s t  w h e r e  s u c h  d i s c u s s i o n  is 

not l i k e l y  to s e r i o u s l y  h a r m  the p a t i e n t .  Also, w h e r e  c a r d i a c  

a r r e s t  is f o r e s e e a b l e ,  t h e  m o s t  p r u d e n t  c o u r s e  is to d e v e l o p  a n d  

f o l l o w  an  e s t a b l i s h e d  i n s t i t u t i o n a l  p r o c e d u r e  for m a k i n g  an  

a d v a n c e  d e c i s i o n  r e g a r d i n g  w h e t h e r  C P R  w i l l  b e  a p p r o p r i a t e  a n d  to 

r e v i e w  t h a t  d e c i s i o n  f r e q u e n t l y .  S u c h  a c a r e f u l  d e l i b e r a t e  

pro c e s s ,  w i t h  w r i t t e n  d o c u m e n t a t i o n  of the f a c t o r s  u p o n  w h i c h  a n y  

decisio.: is based, p r e s e n t s  far l e s s  r i s k  t h a t  the p h y s i c i a n  or



o t h e r  h e a l t h  c a r e  p r o v i d e r  w i l l  b e  c h a r g e d  r i t h  n e g l i g e n t l y  

m a k i n g  the w r o n g  d e c i s i o n  r e g a r d i n g  C P R  t h a n  d o e s  m a k i n g  a 

d e c i s i o n  o n  the s p u r  o f  t h e  m o m e n t  o n c e  c a r d i a c  a r r e s t  h a s  

o c c u r r e d .

3. W h e r e  the P a t i e n t  F a v o r s  C P R

If the p h y s i c i a n ' s  a s s e s s m e n t  is that C P R  w i l l  b e n e f i t  the 

p a t i e n t ' s  w e l l - b e i n g ,  a n d  the p a t i e n t  f a v o r s  CPR, C P R  s h o u l d  be  

p e r f o r m e d .  If the p h y s i c i a n  is d o u b t f u l  a b o u t  the p o t e n t i a l  

b e n e f i t  o f  CPR, the p a t i e n t ' s  w i s h e s  s h o u l d  co n t r o l .  E v e n  w h e r e

»
the p h y s i c i a n  is c o n v i n c e d  that C P R  w o u l d  n o t  b e n e f i t  the 

p a t i e n t ,  it is n o t  c l e a r  t h a t  the t r e a t m e n t  m a y  b e  w i t h h e l d  w h e n  

the p a t i e n t  d e s i r e s  it. O n c e  a d o c t o r  h a s  u n d e r t a k e n  to t r e a t  a 

p a t i e n t  h e  cannot, w i t h o u t  l i a bility, a b a n d o n  t h a t  p a t i e n t .  A  

few e x t r a  days, o r  e v e n  h o u r s  o f  life, e v e n  u n d e r  the m o s t  

e x c r u c i a t i n g  c o n d i t i o n s ,  m a y  b e  o f  c o n s i d e r a b l y  d i f f e r e n t  v a l u e  

to d i f f e r e n t  p e o p l e .  D i s a g r e e m e n t s  b e t w e e n  d o c t o r  and p a t i e n t  

r e g a r d i n g  the v a l u e  o f  C P R  m a y  b e  r e a s o n  for r e - e x a m i n a t i o n  b y  

b o t h  d o c t o r  a n d  p a t i e n t ,  b u t  u n l e s s  t h e  p a t i e n t  c h a n g e s  h i s  or 

h e r  mind, a p h y s i c i a n  w h o  e n t e r s  a "No C o d e "  o r d e r  for a 

c o m p e t e n t  p a t i e n t  w h o  h a s  e x p r e s s e d  a p r e f e r e n c e  for C P R  

t r e a t m e n t  runs the r i s k  of b e i n g  c h a r g e d  w i t h  n e g l i g e n c e  or 

a b a n d o n m e n t .  In  the future, c a s e  l a w  m a y  d e v e l o p  which, b a s e d  o n
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the s c a r c i t y  o f  m e d i c a l  r e s o u r c e s ,  a l l o w s  a p h y s i c i a n  to w i t h h o l d  

C P R  t r e a t m e n t  if h e  or she b e l i e v e s  it w o u l d  n o t  s erve the 

p a t i e n t ' s  w e l l - b e i n g ,  d e s p i t e  the p a t i e n t ' s  w i s h e s  to the 

contr a r y ,  b u t  at t h i s  ti m e  it w o u l d  b e  l e g a l l y  r i s k y  to d e n y  s u c h  

care.

B. I n c o m p e t e n t  P a t i e n t s

D e c i s i o n m a k i n g  r e g a r d i n g  w h e t h e r  "Code" s h o u l d  b e  i n i t i a t e d  is 

f u r t h e r  c o m p l i c a t e d  w h e n  the d e c i s i o n m a k i n g  c o m p e t e n c e  of  the 

p a t i e n t  is i m p a i r e d .  N o t  o n l y  is t h e r e  a p r o b l e m  as to w h a t

»
c o n s t i t u t e s  s u f f i c i e n t  i m p a i r m e n t  s u c h  th a t  u l t i m a t e  

d e c i s i o n m a k i n g  a u t h o r i t y  s h o u l d  n o t  b e  left w i t h  the p a t i e n t ,  but 

t here a r e  a l s o  q u e s t i o n s  r e g a r d i n g  who, if anyone, m a y  l e g a l l y  

act as a s u r r o g a t e  d e c i s i o n m a k e r ,  and w h a t  s t a n d a r d s  s h o u l d  g u i d e  

t heir d e c i s i o n s .  Ag a i n ,  A l a s k a n  l a w  o f f e r s  n o  c l ear r e s o l u t i o n  

o f  t h e s e  issues, b u t  d e c i s i o n s  f r o m  o t h e r  a u t h o r i t i e s  m a y  o f f e r  

some g u i d a n c e .

1. W h e n  is a P a t i e n t  I n c o m p e t e n t ?

It is i m p o r t a n t  to r e m e m b e r  that, for the p u r p o s e s  of this 

a nalysis, the c o n c e p t  of d e c i s i o n m a k i n g  i n c o m p e t e n c e  is u s e d  to 

d e s i g n a t e  a p e r s o n ' s  i n a b i l i t y  to a d e q u a t e l y  c o m p r e h e n d  h i s  or
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h e r  s i t uation, f o r m  a n d  e x p r e s s  a p r e f e r e n c e  r e g a r d i n g  C P R  

tre a t m e n t ,  and c o m m u n i c a t e  t h a t  p r e f e r e n c e .  T h i s  c o n c e p t  is 

d i s t i n c t  from t h a t  of l e g a l  i n c a p a c i t y .  U n d e r  the g u a r d i a n s h i p  

laws, a p e r s o n  m a y  b e  d e c l a r e d  p a r t i a l l y  or t o t a l l y  i n c a p a c i t a t e d  

l e g a l l y  if the p e r s o n  is u n a b l e  to c a r e  for h i m s e l f  or h e r s e l f ,  

a n d  the c c u r t  m a y  use g u a r d i a n s h i p  or  o t h e r  m e a n s  to p r o v i d e  for 

the p e r s o n ' s  ne e d s .  T h e  g u a r d i a n s h i p  s t a t u t e s  p r o v i d e  that:

. . .  A n  i n c a p a c i t a t e d  p e r s o n  for w h o m  a g u a r d i a n  h a s  
b e e n  a p p o i n t e d  is not p r e s u m e d  to b e  i n c o m p e t e n t  a n d  
r e t a i n s  all l e g a l  a n d  c i v i l  r i g h t s  e x c e p t  those w h i c h  
h a v e  b e e n  e x p r e s s l y  l i m i t e d  b y  c o u r t  o r d e r  or h a v e  b e e n  
s p e c i f i c a l l y  g r a n t e d  to the g u a r d i a n  b y  the court.

A S  1 3 . 2 6 . O y O .

A c c o r d i n g l y ,  the fa c t  th a t  a p e r s o n  is l e g a l l y  i n c a p a c i t a t e d ,  

like the fact that the p e r s o n  m a k e s  a h i g h l y  i d i o s y n c r a t i c  

d e c i s i o n ,  or the fact t h a t  the p e r s o n  h a s  a m e d i c a l  or m e n t a l  

c o n d i t i o n  s i m i l a r  to o t h e r s  w h o  h a v e  b e e n  u n a b l e  to make 

d e c i s i o n s  that a d v a n c e  t h e i r  o w n  w e l l - b e i n g ,  m a y  a l e r t  h e a l t h  

c a r e  p r o f e s s i o n a l s  to the p o s s i b i l i t y  ">f d e c i s i o n m a k i n g  

i n c o m p e t e n c e ,  b u t  d o e s  n o t  c o n c l u s i v e l y  r e s o l v e  the matter.

T h e  d e t e r m i n a t i o n  o f  d e c i s i o n a l  c o m p e t e n c e  f o c u s e s  on the 

p a t i e n t ' s  a c t u a l  f u n c t i o n i n g  in a p a r t i c u l a r  d e c i s i o n m a k i n g  

s i t u a t i o n  r a t h e r  t h a n  s i m p l y  o n  a p e r s o n ' s  age, a b i l i t y  to c a r e
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for h i m s e l f  or h e r s e l f ,  or d i a g n o s i s .  W h a t  is r e l e v a n t  is 

w h e t h e r  a p e r s o n  is in fact c a p a b l e  of  m a k i n g  the d e c i s i o n  of 

w h e t h e r  to f o r e g o  C P R  t r e a t m e n t  d e s p i t e  h i s  or h e r  youth, 

r e t a r d a t i o n ,  d e m e n t i a ,  or o t h e r  c o n d i t i o n .  H e a l t h  care 

p r o f e s s i o n a l s  s h o u l d  m a k e  a d e t e r m i n a t i o n  of i n c o m p e t e n c e  o n l y  

w h e n  p e o p l e  lack the a b i l i t y  to m a k e  d e c i s i o n s  th a t  p r o m o t e  thei 

w e l l - b e i n g  in c o n f o r m i t y  w i t h  t h e i r  o w n  v a l u e s  a n d  p r e f e r e n c e s ,  

a n d  s h o u l d  d o c u m e n t  the g r o u n d s  for t h a t  d e t e r m i n a t i o n .  E v e n  

w h e n  a d e t e r m i n a t i o n  of i n c o m p e t e n c e  is made, a n d  the u l t i m a t e  

d e c i s i o n a l  a u t h o r i t y  is not le f t  w i t h  the p a t i e n t ,  r e a s o n a b l e  

e f f o r t s  s h o u l d  b e  m a d e  to g i v e  the p e r s o n  r e l e v a n t  i n f o r m a t i o n  

a b o u t  the s i t u a t i o n  and the a v a i l a b l e  o p t i o n s  a t.l to s o l i c i t  and 

a c c o m m o d a t e  h i s  or h e r  p r e f e r e n c e s .  P r e s i d e n t’s C o m m i s s i o n ,  

D e c i d i n g  to F o r e g o  L i f e - S u s t a i n i n g  T r e a t m e n t , a t  121-124.

2. Who, if A n y one, M a y  A c t  as  a S u r r o g a t e  D e c i s i o n m a k e r ?

C o u r t s  in o t h e r  j u r i s d i c t i o n s  h a v e  o f t e n  r e l i e d  o n  s u r r o g a t e  

d e c i s i o n m a k e r s  to m a k e  d e c i s i o n s  for i n c o m p e t e n t  p a t i e n t s ,  u n der 

the d o c t r i n e  of " s u b s t i t u t e d  j u d g m e n t , " a b o u t  w h e t h e r  to f o r e g o  

l i f e - s u s t a i n i n g  t r e a t m e n t .  In the Q u i n l a n  case, the N e w  J e r s e y  

c o u r t  a p p r o v e d  the a p p o i n t m e n t  of the p a t i e n t ' s  father as 

g u a r d i a n  o v e r  the p e r s o n  of a p a t i e n t  in a v e g e t a t i v e  c o m a t o s e  

state. T h e  f a t h e r  h a d  f a v o r e d  d i s c o n t i n u a n c e  o f  a l i fe- 

s u s t a i n i n g  r e s p i r a t o r ,  w h i l e  t h e  a t t e n d i n g  p h y s i c i a n  o p p o s e d  it.
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T b e  c o u r t  s p e c i f i c a l l y  a u t h o r i z e d  the f a t h e r  as g u a r d i a n  to 

s e l e c t  d i f f e r e n t  a t t e n d i n g  p h y s i c i a n s ,  a n d  f u r t h e r  a u t h o r i z e d  the 

a t t e n d i n g  p h y s i c i a n s ,  if t h e y  c o n c l u d e d  t h e r e  was no r e a s o n a b l e  

p o s s i b i l i t y  of the p a t i e n t  e v e r  e m e r g i n g  fr o m  h e r  c o m a t o s e  

c o n d i t i o n  to a c o g n i t i v e ,  s a p i e n t  state, a n d  u p o n  c o n c u r r e n c e  of 

the g u a r d i a n  and the f a m i l y  a n d  a h o s p i t a l  " E t h i c s  C o m m i t t e e " ,  to 

d i s c o n n e c t  the li f e  s u p p o r t  system.

T h e  Q u i n l a n  c o u r t  thus r e q u i r e d  the c o n s e n t  of the g u a r d i a n  a n d  

the f a m i l y  as s u r r o g a t e s  for the p a t i e n t  h e r s e l f  to the 

w i t h d r a w a l  of l i f e - s u s t a i n i n g  treatment, b u t  left the a c t u a l  

‘̂deci s i o n  to the a t t e n d i n g  p h y s i c i a n s .  T h e  c o u r t  s t a t e d  that the 

d e c i s i o n  t o  b e  m a d e  w a s  p a r t i c u l a r l y  w i t h i n  the field of  

c o m p e t e n c e  of  the m e d i c a l  p r o f e s s i o n ,  a n d  th a t  a b s e n t  a 

j u s t i c i a b l e  c o n t r o v e r s y ,  c o u r t  o v e r s i g h t  w o u l d  b e  u n n e c e s s a r y .

It s t a t e d  th a t  a c c e s s  to the c o u r t s  w o u l d  n o t  b e  f o r e c l o s e d  in 

s u c h  cases, h o w e v e r ,  w h e r e  a j u s t i c i a b l e  c o n t r o v e r s y  e x i s t e d .

I n  the S a i k e w i c z  case, the M a s s a c h u s e t t s  c o u r t  a c c e p t e d  the 

p r i n c i p l e  of " s u b s t i t u t e d  j u d g m e n t , "  b u t  h e l d  that o n c e  a 

j u s t i c i a b l e  c o n t r o v e r s y  h a s  b e e n  p r e s e n t e d  to the courts, the 

c o u r t  i t s e l f  s h o u l d  " d o n  the m e n t a l  m a n t l e  o f  the i n c o m p e t e n t "  

(370 N . E . 2 d  at 431) a n d  act as the p a t i e n t ' s  s u r r o g a t e  

d e c i s i o n m a k e r  r e g a r d i n g  w h e t h e r  to f o r e g o  p o t e n t i a l l y
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l i f e - p r o l o n g i n g  t r e a t m e n t .  370 N . E . 2 d  a t  431. T h e  l o w e r  c o u r t s  

w e r e  i n s t r u c t e d  to not a t t e m p t  to s h i f t  the d e c i s i o n  to a n y  o t h e r  

p e r s o n  or group, s u c h  as the g u a r d i a n ,  family, a t t e n d i n g  d o c t o r s  

a n d  h o s p i t a l  " e t h i c s  c o m m i t t e e "  u s e d  in Q u i n l a n  for th a t  

p u r p o s e .  T h e  S a i k e w i c z  c o u ~ c  a r t i c u l a t e d  t h e  s t a n d a r d  to b e  u s e d  

as follows:

T h e  d e c i s i o n  s h o u l d  b e  t h a t  w h i c h  w o u l d  b e  m a d e  b y  t h e  
i n c o m p e t e n t  p e r son, if t h a t  p e r s o n  w e r e  c o m p e t e n t ,  b u t  
t a k i n g  i n t o  a c c o u n t  the p r e s e n t  a n d  f u t u r e  i n c o m p e t e n c y  
of the i n d i v i d u a l  as o n e  of  t h e  f a c t o r s  w h i c h  w o u l d  
n e c e s s a r i l y  e n t e r  in t o  t h e  d e c i s i o n m a k i n g  p r o c e s s  of the 
c o m p e t e n t  p e r s o n . "  370 N . E . 2 d  a t  431.

T h e  c o u r t  in In Re D i n n e r s t e i n , 380 N . E . 2 d  1 3 4  (Mass. A p p .  1978),

d i s t i n g u i s h e d  a s i t u a t i o n  in w h i c h  a " N o  C o d e "  o r d e r  w a s  e n t e r e d

in t h e  t e r m i n a l  s t a g e s  of a n  u n r e m i t t i n g ,  i n c u r a b l e  m o r t a l

illness, A l z h e i m e r ' s  d i s e a s e ,  a h o p e l e s s  c a s e  in w h i c h  d e a t h

w o u l d  c o m e  s o o n  in a n y  event, p r o b a b l y  in t h e  f o r m  of c a r d i a c  or

r e s p i r a t o r y  failure, f r o m  the S a i k e  "icz s i t u a t i o n  w h e r e

c h e m o t h e r a p y  for a 6 7 - y e a r  o l d  p r o f o u n d l y  r e t a r d e d  l e u k e m i a

v i c t i m  w a s  at issue. T h e  D i n n e r s t e i n  c o u r t  h e l d  th a t  w h e n  the

S a i k e w i c z  c o u r t  s p o k e  o f  l i f e - s a v i n g  o r  l i f e - p r o l o n g i n g

t r e a t m e n t s ,  it r e f e r r e d  to " t r e a t m e n t s  a d m i n i s t e r e d ,  w i t h  so m e

r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a p e r m a n e n t  or t e m p o r a r y  cu r e

o f  or r e l i e f  f r o m  the i l l n e s s  or c o n d i t i o n  b e i n g  t r e a t e d , "  a n d

t h a t  " ' p r o l o n g a t i o n  o f  life,' as u s e d  in t h e  S a i k e w i c z  case, d o e s

not m e a n  a m e r e  s u s p e n s i o n  o f  the a c t  o f  dying, b u t  c o n t e m p l a t e s ,
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at t h e  v e r y  least, a r e m i s s i o n  of s y m p t o m s  e n a b l i n g  a r e t u r n  

t o w a r d s  a normal, f u n c t i o n i n g ,  i n t e g r a t e d  e x i s t e n c e . "  3 9 0  N . E . 2 d  

at 137-8. T h e  A p p e a l s  C o u r t  in D i n n e r s t e i n  s t a t e d  th a t  "t h e  

q u e s t i o n  of w h a t  m e a s u r e s  are a p p r o p r i a t e  to e a s e  the i m m i n e n t  

p a s s i n g  o f  a n  i r r e v e r s i b l y ,  t e r m i n a l l y  ill p a t i e n t  in l i g h t  of  

the p a t i e n t ' s  h i s t o r y  and c o n d i t i o n  a n d  the w i s h e s  o f  h e r  family" 

w as a " q u e s t i o n  p e c u l i a r l y  w i t h i n  the c o m p e t e n c e  of the m e d i c a l  

p r o f e s s i o n . "  380 N . E , 2 d  at 139. It e n t e r e d  a j u d g m e n t  d e c l a r i n g  

that a "No C o d e "  o r d e r  was not c o n t r a r y  t o  l a w  a n d  that the 

v a l i d i t y  of  su c h  an  o r d e r  d i d  n o t  d e p e n d  o n  p r i o r  j u d i c i a l  

a p p r o v a l .

In In Re .S p r i n g , 405 N . E . 2 d  115, 120 (Mass. 1980), the 

M a s s a c h u s e t t s  S u p r e m e  C o u r t  n o t e d  in d i c t u m  " [ w j i t h o u t  a p p r o v i n g  

all that is sa i d  in the o p i n i o n  o f  t h e  A p p e a l s  uurt [in

D i n n e r s t e i n ] ," t h a t  t h e  r e s u l t  r e a c h e d  in D i n n e r s t e i n  w a s

c o n s i s t e n t  w i t h  its S a i k e w i c z  h o l d i n g .  T h e  S p r i n g  c o u r t  w e n t  on 

to note that n e i t h e r  the c a s e  b e f o r e  it n o r  the S a i k e w i c z  c a s e  

i n v o l v e d  the l e g a l i t y  of  a c t i o n s  t a k e n  w i t h o u t  j u d i c i a l  action, 

a n d  h e l d  that its o p i n i o n s  s h o u l d  n o t  b e  t a k e n  to e s t a b l i s h  a n y  

r e q u i r e m e n t  of p r i o r  j u d i c i a l  a p p r o v a l  that w o u l d  n o t  o t h e r w i s e

exist. Id. A c c o r d , In  R e  C o l y e r , 660 P . 2d  738, 746 (Wash. 1983).

I n  C u s t o d y  of a M i n o r , 4 3 4  N . E . 2 d  6 0 1  (Mass. 1982), the
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M a s s a c h u s e t t s  c o u r t  u p h e l d  a "No C o d e "  o r d e r  e n t e r e d  b y  the 

J u v e n i l e  C o u r t  in the c a s e  of an a b a n d o n e d  i n f a n t  w i t h  s e r i o u s  

c a r d i a c  p r o b l e m s .  T h e  o r d e r  was u p h e l d  o v e r  the o p p o s i t i o n  of 

the h e a l t h  ca r e  facil i t y ,  w h i c h  h a d  o r i g i n a l l y  s o u g h t  the order, 

a n d  the c u s t o d i a n  o f  the c h i l d  (the s t a t e  D e p a r t m e n t  o f  S o c i a l  

S e r v i c e s ) ,  a g u a r d i a n  ad l i t e m , a n d  the a t t o r n e y  £o~ the child, 

e a c h  of w h o m  h a d  a l w a y s  o p p o s e d  the o r d e r .  A l l  of t h e  p a r t i e s  

a r g u e d  a g a i n s t  t h e  c o n t i n u a t i o n  of the "No C o de" order, a n d  

a r g u e d  th a t  s i n c e  t h e y  w e r e  in a g r e e m e n t ,  t h e  i s sue was m o o t  a n d  

the c o u r t s  h a d  no  f u r t h e r  rc l e  to play. T h e  c o u r t  d i s a g r e e d .  It 

d i s t i n g u i s h e d  the D i n n e r s t e i n  h o l d i n g ,  t h a t  the d e c i s i o n  to e n ter 

a "No C ode" o r d e r  on the m e d i c a l  r e c o r d  of  a n  i r r e v e r s i b l y  

t e r m i n a l l y  ill p a t i e n t ,  in c o n s u l t a t i o n  w i t h  the f a m i l y  or the 

p a t i e n t ' s  g u a r d i a n ,  d o e s  n o t  r e q u i r e  p r i o r  j u d i c i a l  review, from 

the S a i k e w i c z  h o l d i n g ,  th a t  the c o u r t  itself, o n c e  p r e s e n t e d  w i t h  

the legal q u e s t i o n  w h e t h e r  t r e a t m e n t  m a y  b e  w i t h h e l d ,  m u s t  d e c i d e  

the q u e s t i o n  a n d  n o t  d e l e g a t e  it to s o m e  p r i v a t e  p e r s o n  or 

group. It p o i n t e d  to the f a c t o r s  e n u m e r a t e d  in In  Re S p r i n g  as 

a f f e c t i n g  w h e n  a c o u r t  o r d e r  is r e q u i r e d :

I n  S p r i n g , we p o i n t e d  o u t  t h a t  v a r i o u s  f a c t o r s  a f f e c t  
the q u e s t i o n  o f  w h e n  a c o u r t  o r d e r  is r e q u i r e d .  W e  
s t a t e d  that, a m o n g  t h e s e  f a ctors, at l e a s t  the f o l l o w i n g  
w e r e  m a t e r i a l :  [ T ] h e  e x t e n t  o f  i m p a i r m e n t  of the
p a t i e n t ' s  m e n t a l  fac u l t i e s ,  w h e t h e r  the p a t i e n t  is in 
the c u s t o d y  of a S t a t e  i n s t i t u t i o n ,  the p r o g n o s i s  
w i t l o u t  the p r o p o s e d  t r e atment, t h e  p r o g n o s i s  w i t h  the 
p r o p o s e d  t r e a t m e n t ,  the c o m p l e x i t y ,  ri s k  a n d  n o v e l t y  of
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the p r o p o s e d  tre a t m e n t ,  its p o s s i b l e  s i d e  effects, the 
p a t i e n t ' s  l e v e l  of u n d e r s t a n d i n g  a n d  p r o b a b l e  reaction, 
the u r g e n c y  o f  d e c i s i o n ,  the c o n s e n t  of the patient, 
spouse, or g u a r d i a n ,  the g o o d  f a i t h  of those w h o  
p a r t i c i p a t e  in the d e c i s i o n ,  t h e  c l a r i t y  of p r o f e s s i o n a l  
o p i n i o n  as to w h a t  is g o o d  m e d i c a l  p r a c t i c e ,  the 
i n t e r e s t s  o f  t h i r d  pe r s o n s ,  a n d  the a d m i n i s t r a t i v e  
r e q u i r e m e n t s  of a n y  i n s t i t u t i o n  invol v e d .

4 3 4  N . E . 2 d  at 608. T h e  c o u r t  h e l d  that s e v e r a l  o f  the S p r i n g

fa c tors d i s t i n g u i s h e d  the ca s e  from D i n n e r s t e i n, a n d  w a - r a n t e d  a

"No Code" o r d e r  d e s p i t e  the p o s i t i o n  of  the p a r t i e s .  It

e m p h a s i z e d  p a r t i c u l a r l y  th a t  the c h i l d  h a d  no  l o v i n g  f a m i l y

m e m o e r s  w i l l i n g  to b e  i n v o l v e d  in t h e  d e c i s i o n ,  a n d  that the

c h i l d  was a l r e a d y  a w a r d  of  the state. T h e  c o u r t  a d d e d  that the

. c h i l d  a l r e a d y  was w i t h i n  the j u r i s d i c t i o n  of the c o u r t  b e f o r e  the

q u e s t i o n  a r o s e  as to w h e t h e r  a "No C o d e "  o r d e r  s h o u l d  b e  i s s u e d

a n d  c o n tinued. It w a s  th u s  a p p r o p r i a t e  for the c o u r t  to 'ecide,

u n d e r  the " s u b s t i t u t e d  judgment" d o c t r i n e  of S a i k e w i c z , w h e t h e r

"Code" was a p p r o p r i a t e .  It o r d e r e d  "No C o d e . "

In Re C o n r o y , 457 A . 2d 1232 (N.J. Super. Ct. 1983) h e l d  th a t  if 

the p a t i e n t  is i n c o m p e t e n t  and h a d  n o t  e a r l i e r  g i v e n  a c l e a r  

i n d i c a t i o n  of h e r  views, a n d  the f a m i l y  is d i v i d e d  in its views, 

or the p h y s i c i a n s  a r e  di v i d e d ,  j u d u c i a l  i n v o l v e m e n t  is ind i c a t e d .

T h e  N e w  Y o r k  C o u r t  of A p p e a l s  a p p e a r e d  to r e j e c t  the d o c t r i n e  of 

" s u b s t i t u t e d  judgm e n t "  a l t o g e t h e r  in the c a s e  of a p r o f o u n d l y  

r e t a r d e d  5 2 - y e a r  o l d  v i c t i m  of t e r m i n a l  cancer, w h o  h a d  a l w a y s
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b e e n  i n c a p a b l e  o f  u n d e r s t a n d i n g  or m a k i n g  a r e a s o n e d  d e c i s i o n  

a b o u t  m e d i c a l  tre a t m e n t ,  h o l d i n g  th a t  it w o u l d  b e  u n r e a l i s t i c  to 

a t t e m p t  to d e t e r m i n e  w h e t h e r  h e  w o u l d  w a n t  to c o n t i n u e  

p o t e n t i a l l y  l i f e - p r o l o n g i n g  t r e a t m e n t  if h e  w e r e  c o m p e t e n t .  In 

Re S t o r a r , 420 N . E . 2 d  64, 72 ( N . Y . 1981). T h e  S t o r a r  c o u r t  

t h e r e f o r e  a s s e s s e d  the p a t i e n t ' s  r i g h t s  as it w o u l d  t h o s e  o f  a n  

infant. U n d e r  N e w  Y o r k  law, the c o u r t  h e l d ,  a p a r e n t  or g u a r d i a n  

m a y  not d e p r i v e  a c h i l d  of l i f e - s a v i n g  tre a t m e n t ,  no m a t t e r  h o w  

w e l l  i n t e n t i o n e d .  T h e r e f o r e ,  b l o o d  t r a n s f u s i o n s  to r e p l a c e  b l o o d  

lost in b l e e d i n g  from a c a n c e r o u s  b l a d d e r  c o u l d  not b e  

t e r m i n a t e d .  It d i d  n o t  address, h o w e v e r ,  t h e  D i n n e r s t e i n  

s i t u a t i o n  w h e r e  l i f e - s a v i n g  l i f e - p r o l o n g i n g  t r e a t m e n t  was n o t  at 

i s sue b u t  o n l y  " l i f e - s u s t a i n i n g "  t r e a t m e n t .

As you c a n  see from the d i s c u s s i o n  o f  t h e  a b o v e  cases, t h e r e  are 

c o m p l e x  m edical, legal, s o c i a l  and m o r a l  i s s u e s  i n v o l v e d  in a n y  

a t t e m p t  to d e t e r m i n e  who, if anyone, m a y  a c t  as a s u r r o g a t e  

d e c i s i o n m a k e r  for an  i n c o m p e t e n t  p a t i e n t  in d e c i d i n g  w h e t h e r  to 

f o r e g o  l i f e - s u s t a i n i n g ,  b u t  not l i f e - p r o l o n g i n g  or l i f e - s a v i n g  

tre a t m e n t .  In gen e r a l ,  hov/ever, at l e a s t  in c a s e s  w h e r e  th 

p a t i e n t  h a d  g i v e n  no e x p r e s s i o n  o f  h i s  or h e r  p r e f e r e n c e  wh.’ .e 

p r e v i o u s l y  c o m p e t e n t ,  or h a d  e x p r e s s e d  a p r e f e r e n c e  to f o r e g o  

l i f e - s u s t a i n i n g  t r e a t m e n t  if h i s  or h e r  s i t u a t i o n  b e c a m e  t e r m i n a l  

a n d  ir r e v e r s i b l e ,  a n d  w h e r e  the p a t i e n t ' s  m e d i c a l  c o n d i t i o n  is



s u c h  that no " l i f e - s a v i n g "  o r  " l i f e - p r o l o n g i n g "  p r o c e d u r e s  a r e  

a v a i l a b l e  w h i c h  w o u l d  h a v e  a r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  

a t e m p o r a r y  or p e r m a n e n t  c u r e  of or r e l i e f  f r o m  the p a t i e n t ' s  

c o n d i t i o n ,  a n d  w h e r e  t h e r e  is a g r e e m e n t  a m o n g  the t r e a t i n g  

p h y s i c i a n s  a n d  the p a t i e n t ' s  f a m i l y  t h a t  it w o u l d  b e  p o i n t l e s s  

a n d  u n n e c e s s a r i l y  h a r m f u l  to the p a t i e n t  to i n i t i a t e  C P R  m e a s u r e s  

w h i c h  w o u l d  o n l y  p r o l o n g  the act of dy i n g ,  c o u r t s  in o t h e r  

j u r i s d i c t i o n s  h a v e  i n d i c a t e d  t h a t  f a m i l y  r e p r e s e n t a t i v e s  m a y  a c t  

as s u r r o g a t e  d e c i s i o n m a k e r s  a n d  c o n s e n t  o n  t h e  p a t i e n t’s b e h a l f  

to the w i t h h o l d i n g  of l i f e - s u s t a i n i n g  t r e a t m e n t .  N o  j u d i c i a l  

i n v o l v e m e n t  w o u l d  b e  r e q u i r e d .  Rather, the p h y s i c i a n s  in t h o s e  

j u r i s d i c t i o n s  m a y  s i m p l y  e n t e r  a "No C o d e "  o r d e r  u p o n  the 

f a m i l y ' s  i n f o r m e d  c o n s e n t  o n  b e h a l f  o f  a n  i n c o m p e t e n t  p tient.

T h e  law m i g h t  b e  d i f f e r e n t ,  h o w e v e r ,  in s i t u a t i o n s  w h e r e  the 

s u r r o g a t e  d e c i s i o n m a k e r  is not a d e q u a t e l y  i n f o r m e d  or d o e s  n o t  

g i v e  the m a t t e r  a d e q u a t e  c o n s i d e r a t i o n .  A  "No C o de" o r d e r  w a s  

o v e r t u r n e d  on t h a t  b a s i s  in H o y t  v. St. M a r y ' s  R e h a b i l i t a t i o n  

C e n ter, No. 7 7 4 5 5 5  (Dist. Ct., H e n n e p i n  County, Minn., Feb. 13, 

1981).

I n  A l a s k a ,  h o w e v e r ,  t h e  l e g a l  s t a t u s  of s u r r o g a t e  d e c i s i o n m a k i n g  

m a y  b e  s o m e w h a t  d i f f e r e n t .  T h e  A l a s k a  g u a r d i a n s h i p  s t a t u t e s  

e x p r e s s  a p r e f e r e n c e  for f a m i l y  m e m b e r s  o v e r  n o n f a m i l y  m e m b e r s  to 

b e  a p p o i n t e d  as g u a r d i a n s .  A S  1 3 . 2 6 . 1 4 5 .  As  w i l l  be d i s c u s s e d
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f u r t h e r  below, e v e n  w h e n  a c o u r t  m a k e s  a s p e c i f i c  d e t e r m i n a t i o n  

th a t  a p e r s o n  is i n c a p a c i t a t e d ,  a f t e r  a n  i n q u i r y  d e s i g n e d  t o  

reveal, a m o n g  o t h e r  things, the e x t e n t  to w h i c h  the p e r s o n  

r e t a i n s  d e c i s i o n m a k i n g  c o m p e t e n c e ,  a n d  the c o u r t  f u r t h e r  

d e t e r m i n e s  that the p e r s o n ' s  n e e d s  c a n n o t  b e  m e t  b y  a n y  m e a n s  

s h o r t  of g u a r d i a n s h i p ,  the c o u r t  s till m a y  not c o n f e r  o n  the 

g u a r d i a n  it a p p o i n t s ,  e v e n  if th a t  g u a r d i a n  is a f a m i l y  memb e r ,  

the p o w e r  to " c o n s e n t  o n  b e h a l f  o f  the w a r d  to the w i t h h o l d i n g  of 

l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s . "  A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) .  T h i s  

s u g g e s t s  that u n l e s s  the A l a s k a n  c o u r t s  a r e  w i l l i n g  to 

d i s t i n g u i s h ,  as the D i n n e r s t e i n  c o u r t  did, b e t w e e n  " l i f e - s a v i n g "  

m e d i c a l  p r o c e d u r e s ,  as t h a t  t e r m  is u s e d  in A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) ,  

a n d  " l i f e - s u s t a i n i n g "  p r o c e d u r e s  w h i c h  o f f e r  n o  r e a s o n a b l e  

p r o b a b i l i t y  of e v e n  t e m p o r a r y  c u r e  or r e m i s s i o n ,  s u c h  as C P R  in 

the ca s e  of an  i r r e v e r s i b l y  t e r m i n a l l y  ill p a t i e n t ,  n o  s u r r o g a t e  

d e c i s i o n m a k e r ,  n o t  e v e n  a f a m i l y  m e m b e r  a p p o i n t e d  as g u a r d i a n ,  

m a y  g i v e  e f f e c t i v e  c o n s e n t  to a "No C o d e "  order.

I c a n  find no l e g i s l a t i v e  h i s t o r y  i n d i c a t i n g  t h a t  the l e g i s l a t u r e  

s p e c i f i c a l l y  f o c u s e d  o n  t h e  w o r d s  " l i f e - s a v i n g  m e d i c a l  t r e a t m e n t "  

in A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) ,  a n d  m e a n t  to e i t h e r  i n c l u d e  or d i s t i n g u i s h  

" l i f e - s u s t a i n i n g "  p r o c e d u r e s  as I h a v e  d e f i n e d  t h e m  a b o v e .  It is 

p o s s i b l e  that the A l a s k a  c o u r t s  m a y  m a k e  the d i s t i n c t i o n  a n d  

f o l l o w  D i n n e r s t e i n  in h o l d i n g  th a t  the d e c i s i o n  to w i t h h o l d  C P R
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is p e c u l i a r l y  w i t h i n  the c o m p e t e n c e  of the m e d i c a l  p r o f e s s i o n ,  

a n d  that the a t t e n d i n g  p h y s i c i a n s  s h o u l d  take i n t o  a c c o u n t ,  b u t  

n e e d  not n e c e s s a r i l y  follow, the w i s h e s  o f  the p a t i e n t ' s  f a m i l y  

w h e n  the d e a t h  b y  c a r d i a c  a r r e s t  of a n  i r r e v e r s i b l y ,  t e r m i n a l l y  

ill p a t i e n t  is e x p e c t e d  i m m i n e n t l y .  O r  the A l a s k a  c o u r t s  m i g h t  

f irst m a k e  the l i f e - s a v i n g / l i f e - s u s t a i n i n g  d i s t i n c t i o n  a n d  th e n  

h o l d  t h a t  the p a t i e n t ' s  i n f o r m e d  c o n s e n t  is r e q u i r e d  a n d  that a 

s u r r o g a t e  d e c i s i o n m a k e r ,  w h e t h e r  a g u a r d i a n  or a n o n - g u a r d i a n  

f a m i l y  member, m a y  c o n s e n t  o n  b e h a l f  o f  t h e  i n c o m p e t e n t  p a t i e n t  

to the w i t h h o l d i n g  of " l i f e - s u s t a i n i n g , "  as o p p o s e d  to 

" l i f e - s a v i n g "  m e d i c a l  t r e a t m e n t .

! T h e r e  is a l s o  the p o s s i b i l i t y ,  h o w e v e r ,  th a t  the A l a s k a  c o u r t s

^ w i l l  r e f u s e  to m a k e  the d i s t i n c t i o n  b e t w e e n  " l i f e - s a v i n g "  a n d

j " l i f e - s u s t a i n i n g "  t r e a t m e n t ,  a n d  h o l d  t h a t  A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )

j p r o h i b i t s  a g u a r d i a n  f r o m  c o n s e n t i n g  o n  b e h a l f  of the w a r d  to the «
w i t h h o l d i n g  of C P R  t r e a t m e n t  e v e n  in  i r r e v e r s i b l e ,  t e r m i n a l  c a s e s  

i w h e r e  d e a t h  b y  c a r d i a c  a r r e s t  is e x p e c t e d  i m m i n e n t l y .  T h e y  c o u l d  

furt h e r  hold, b y  i n f e r e n c e  fr o m  th a t  s e c t i o n ,  t h a t  n o  o t h e r  

s u r r o g a t e  d e c i s i o n m a k e r  m a y  g i v e  e f f e c t i v e  c o n s e n t  for a n  

i n c o m p e t e n t  p a t i e n t ,  m a k i n g  the i n f e r e n c e  f r o m  the w o r d s  o f  the 

s t a t u t e  that the l e g i s l a t u r e  i n t e n d e d  t h a t  n o b o d y  w o u l d  h a v e  the 

r i g h t  to w i t h h o l d  m e d i c a l  t r e a t m e n t  f r o m  a n  i n c o m p e t e n ^  d y i n g  

p a t i e n t .  C o n c e i v a b l y ,  t h e  c o u r t s  c o u l d  h o l d  that a g u a r d i a n  h a s



a p o s i t i v e  d u t y  to not o n l y  r e f r a i n  f r o m  c o n s e n t i n g  to a "No 

C o d e "  order, b u t  to se e k  r e v e r s a l  o f  a n y  s u c h  order, e v e n  o n e  

e n t e r e d  b e f o r e  h i s  or h e r  a p p o i n t m e n t  as g u a r d i a n .

T h e  u n c e r t a i n t y  r e g a r d i n g  the p o t e n t i a l  i m p a c t  of A S  

1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  c a n  b e  r e d u c e d  in o n e  o f  t w o  ways. First, y o u r  

a s s o c i a t i o n  c o u l d  s e e k  l e g i s l a t i o n ,  e i t h e r  a s p e c i f i c  a m e n d m e n t  

to the g u a r d i a n s h i p  s t a t u t e  c l a r i f y i n g  t h a t  A S  1 3 . 2 5 . 1 5 0 ( e ) ( 3 )  

d o e s  not p r e c l u d e  a g u a r d i a n ' s  c o n s e n t  to "No C o d e "  o r d e r s  in an 

a p p r o p r i a t e  case, or  m o r e  g e n e r a l  " N a t u r a l  D e a t h  Act" 

leg i s l a t i o n ,  p r o v i d i n g  for a d v a n c e  d i r e c t i v e s ,  or " l i v i n g  w i l l s , "  

to b e  m a d e  b y  p a t i e n t s  w h i l e  s t ill c o m p e t e n t ,  s t a t i n g  t h e i r  

p r e f e r e n c e s  r e g a r d i n g  l i f e - s u s t a i n i n g  t r e a t m e n t  in the e v e n t  t h e y  

b e c o m e  i r r e v e r s i b l y ,  t e r m i n a l l y  ill, a n d  p r o v i d i n g  for legal 

e f f e c t  to be g i v e n  s u c h  d i r e c t i v e s .  S u c h  l e g i s l a t i o n  s h o u l d  a l s o  

s pell o u t  w h o  is to d e c ide, a n d  the s t a n d a r d s  for t h eir 

d e c i s i o n m a k i n g ,  w h e t h e r  to w i t h h o l d  C P R  t r e a t m e n t  in the c a s e  o f  

i r r e v e r s i b l y  a n d  t e r m i n a l l y  ill i n c o m p e t e n t  p a t i e n t s  w h o  h a v e  

m a d e  no a d v a n c e  d i r e c t i v e s  r e g a r d i n g  t h e i r  p r e f e r e n c e s .

Second, i n t e r p r e t a t i o n  c o u l d  b e  s o u g h t  in the courts. T h e  

m e d i c a l  p r o v i d e r  or the g u a r d i a n  could, in a p r o p e r  case, b r i n g  a 

d e c l a r a t o r y  j u d g m e n t  a c t i o n  s e e k i n g  a d e c l a r a t i o n  e i t h e r  t h a t  the 

g u a r d i a n  is not p r e c l u d e d  from c o n s e n t i n g  to a n  a p p r o p r i a t e  "No

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  -2 4 -



Code" order, or t h a t  s u c h  c o n s e n t  is u n n e c e s s a r y  and the d e c i s i o n  

is to b e  l e f f to the a t t e n d i n g  p h y s i c i a n s  g u i d e d  b y  the w i s h e s  of 

the p a t i e n t ' s  amily. S u c h  a d e c l a r a t i o n  is m o r e  l i k e l y  to b e  

g r a n t e d  if the h e a l t h  f a c i l i t y  h a s  c l e a r l y  d e f i n e d  p r o c e d u r e s  and 

p o l i c i e s  f o‘~ d e t e r m i n i n g  w h e n  "No C o d e "  is w a r r a n t e d ,  a n d  can 

d e m o n s t r a t e  to the c o u r t  that a d e q u a t e  p r e c a u t i o n s  h a v e  b e e n  

t a k e n  to g u a r d  a g a i n s t  i n a p p r o p r i a t e  o r d e r s  b e i n g  e n tered.

S e v e r a l  su c h  h e a l t h  f a c i l i t y  p o l i c i e s  a r e  i n c l u d e d  in A p p e n d i x  I 

to the e n c l o s e d  r e p o r t  o f  the P r e s i d e n t ' s  C o m m i s s i o n .

C. P r i n c i p l e s  of L i a b i l i t y

1. P o t e n t i a l  l i a b i l i t y  for p e r f o r m i n g  C P R

T h e  p o t e n t i a l  for c i v i l  l i a b i l i t y  for e n t e r i n g  or f o l l o w i n g  a "No 

Code" o r d e r  h a s  n o t  b e e n  a d d r e s s e d  in A l a s k a .  V i r t u a l l y  a n y  type 

of m e d i c a l  t r e a t m e n t ,  i n c l u d i n g  CPR, i n v o l v e s  a t o u c h i n g  of  the 

p a t i e n t ' s  body. If p e r f o r m e d  w i t h o u t  a valid, i n f o r m e d  c onsent, 

it h a s  b e e n  v i e w e d  as an i n t e n t i o n a l  i n t e r f e r e n c e  w i t h  the 

p e r s o n — a b a t t e r y .  Note, I n f o r m e d  C o n s e n t  a n d  the D y i n g  P a t i e n t , 

83 Y a l e  L.J. 1632 (1974). T h e r e  is a n  " i m p l i e d  co n s e n t "  

e x c e p t i o n  in the c a s e  of emer g e n c i e s ,  b u t  c o n s e n t  wi l l  n o t  be 

i m p l i e d  e v e n  in an e m e r g e n c y  if the p a t i e n t  h a s  p r e v i o u s l y  s t a t e d  

that h e  w o u l d  n o t  c o n s e n t .  In Re S t o r a r , 4 2 0  N . E . 2 d  at 70. 

A c c o r d i n g l y ,  w h e r e  a c o m p e t e n t  p a t i e n t  m a k e s  an  i n f o r m e d  d e c i s i o n
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to e x e r c i s e  h i s  or h e r  c o n s t i t u t i o n a l  or c o m m o n  l a w  r i g h t  to 

r e f u s e  tre a t m e n t ,  the p h y s i c i a n  m a y  b e  l i a b l e  for an u n p e r m i t t e d  

t o u c h i n g  o f  the p a t i e n t  if h e  a p p l i e s  CPR. T h e  "No C o d e "  o r d e r  

m e r e l y  i m p l e m e n t s  the p a t i e n t ' s  d e c i s i o n .

In o t h e r  j u r i s d i c t i o n s ,  as n o t e d  above, c o u r t  a p p r o v a l  of  the 

w i t h h o l d i n g  o f  t r e a t m e n t  h a s  o f t e n  b e e n  f r a m e d  as a p p r o v a l  of a 

s u r r o g a t e ' s  e x e r c i s e  of  the p a t i e n t ' s  r i g h t  to r e f u s e  t r e a t m e n t .  

S i n c e  it is not c l e a r  in A l a s k a  the e x t e n t  to which, if any, 

e i t h e r  a g u a r d i a n  or a f a m i l y  m e m b e r  w h o  h a s  n o t  b e e n  a p p o i n t e d  

as g u a r d i a n  m a y  l e g a l l y  e x e r c i s e  a n  i n c o m p e t e n t  p a t i e n t ' s  r i g h t  

to r e f u s e  tre a t m e n t ,  it is not c l e a r  w h e t h e r  a p h y s i c i a n  c o u l d  b e  

h e l d  l i a b l e  for p e r f o r m i n g  C P R  w h e n  the s u r r o g a t e  h a s  c o n s e n t e d  

to "No C o d e , "  o r  h a s  a t t e m p t e d  to e x e r c i s e  the p a t i e n t ' s  r i g h t  to 

r e f u s e  t r e a t m e n t .

It is a t  l e a s t  p o s s i b l e ,  h o w e v e r ,  t h a t  a n  A l a s k a  c o u r t  w o u l d  h o l d  

a p h y s i c i a n  l i a b l e  for r e f u s i n g  to h o n o r  t h e  r e f u s a l  o f  a p a t i e n t  

or a p a t i e n t ' s  s u r r o g a t e  to c o n s e n t  to C P R  treatment, or for 

r e f u s a l  to h o n o r  a n  a d v a n c e  d i r e c t i v e  o f  a n  i n c o m p e t e n t  p a t i e n t ,  

m a d e  w h i l e  p r e v i o u s l y  c o m p e t e r t ,  a n d  c o n t a i n e d  in a " l i v i n g  will" 

or o t h e r  s u c h  d o c u m e n t ,  d i r e c t i n g  t h a t  s u c h  t r e a t m e n t  s h o u l d  not 

b e  a d m i n i s t e r e d  s h o u l d  the p a t i e n t ' s  c o n d i t i o n  b e c o m e  h o p e l e s s .

I n  a d d i t i o n  to the p o s s i b i l i t y  of  l i a b i l i t y  for a n  u n c o n s e n t e d
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touching, the p h y s i c i a n  m a y  b e  l i a b l e  for n e g l i g e n c e  if h e  o r  she 

p e r f o r m s  CPR, or a l l o w s  it to be  p e r f o r m e d ,  on a p a t i e n t  for w h o m  

s u c h  t r e a t m e n t  is futile, a n d  is c o n t r a - i n d i c a t e d  u n der c u r r e n t  

m e d i c a l  s t a n d a r d s .

2. P o t e n t i a l  L i a b i l i t y  for N o t  P e r f o r m i n g  C P R

J u s t  as a p h y s i c i a n  c a n  b e  l i a b l e  for n e g l i g e n t l y  p e r f o r m i n g  CPR, 

h e  or she can b e  l i a b l e  for n e g l i g e n t l y  f a i l i n g  to p e r f o r m  CPR. 

W h e n e v e r  a p h y s i c i a n  in g o o d  f a i t h  d e c i d e s  that a p a r t i c u l a r  

t r e a t m e n t  is n o t  c a l l e d  for, t h e r e  is a r i s k  that in so m e  

s u b s e q u e n t  l i t i g a t i o n  the o m i s s i o n  w i l l  be  f ound to be 

n e g l i g e n t .  If, for e x ample, a p h y s i c i a n  n e g l i g e n t l y  m i s d i a g n o s e s  

a p a t i e n t ' s  i l l n e s s  as t e r m i n a l  a n d  i r r e v e r s i b l e ,  and e n t e r s  a 

"No C ode" o r d e r  b a s e d  o n  t h a t  m i s d i a g n o s i s ,  the p a t i e n t ' s  d e a t h  

due to c a r d i a c  a r r e s t  m i g h t  b e  a c t i o n a b l e .  A  p h y s i c i a n  w h o  h a s  

u n d e r t a k e n  to r e n d e r  m e d i c a l  s e r v i c e s  v i o l a t e s  h i s  d u t y  o f  c a r e  

if h e  a b a n d o n s  h i s  p a t i e n t  or f a i l s  to ta k e  the steps c a l l e d  for 

b y  g o o d  m e d i c a l  p r a c t i c e .  W. P r o s s e r ,  T o r t s , Sec. 56 (4th Ed. 

1971).

E v e n  w h e r e  "No C ode" is r a d i c a l l y  ind i c a t e d ,  h owever, f a i l u r e  to 

o b t a i n  i n f o r m e d  c o n s e n t  3 that c o u r s e  of t r e a t m e n t  m a y  i t s e l f  b e  

n e g l i g e n c e .  T h e  u s u a l  ie in t r e a t m e n t  s i t u a t i o n s  w h i c h  i n v o l v e
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a t o u c h i n g  o f  the p a t i e n t  is th a t  f a i l u r e  to  o b t a i n  i n f o r m e d  

c o n s e n t  m a y  i t s e l f  be  n e g l i g e n c e .  C o b b s  v. G r a n t , 502 P . 2d 1, 8 

(Cal. 1972); P o u l i n  v. Z a r t m a n , 542 P . 2d 251, 274 ( A l a s k a  1974). 

T h e r e  is some d i s p u t e  w i t h i n  the m e d i c a l  c o m m u n i t y ,  as d i s c u ^  <ed 

above, w h e t h e r  it is n e c e s s a r y  to o b t a i n  i n f o r m e d  c o n s e n t  to a 

c o u r s e  of t r e a t m e n t  i n v o l v i n g  o m i s s i o n s  (of C P R  a t t e m p t s )  r a t h e r  

t h a n  a c t i o n s .  S i n c e  at l e a s t  s o m e  c o u r t s  h a v e  h e l d  t h a t  t h e  

i n f o r m e d  c o n s e n t  d o c t r i n e ,  w h i c h  r e q u i r e s  e x p l a n a t i o n  o f  the 

t r e a t m e n t  o p t i o n s  and a s s o c i a t e d  risks, is a p p l i c a b l e  e v e n  w h e r e  

the o p t i o n  e v e n t u a l l y  t a k e n  is no t r e a t m e n t ,  T r u m a n  v. T h o m a s ,

611 P . 2d 902 (Cal. 1980), a n d  s i n c e  the P r e s i d e n t ' s  C o m m i s s i o n  

h a s  t a k e n  the p o s i t i o n  t h a t  the p h y s i c i a n  u s u a l l y  has a d u t y  to

( o b t a i n  i n f o r m e d  c o n s e n t  to a "No C o d e "  o r d e r  (at l e a s t  w h e r e  the
)
| d i s c u s s i o n  n e c e s s a r y  to o b t a i n  s u c h  c o n s e n t  is n o t  it s e l f  l i k e l y  

| to u n n e c e s s a r i l y  h a r m  the p a t i e n t ) ,  t h e  m e r e  fact t h a t  "No C o de"

I d o e s  not i n v o l v e  a t o u c h i n g  m a y  n o t  a u t o m a t i c a l l y  i n s u l a t e  a 

p h y s i c i a n  fr o m  l i a b i l i t y  for f a i l u r e  to o b t a i n  i n f o r m e d  c o n s e n t  

to that c o u r s e  of  t r e a t m e n t .  E v e n  t h o u g h  it is p e r h a p s  p o s s i b l e  

that a c o u r t  w o u l d  f i n d  i n f o r m e d  c o n s e n t  f r o m  the g u a r d i a n  or 

f a m i l y  to be i n a d e q u a t e ,  d u e  to l a c k  of  a u t h o r i t y  to g i v e  s u c h  

c o n s e n t  ( e f f e c t i v e l y  r u l i n g  t h a t  "No C o d e "  o r d e r s  for i n c o m p e t e n t  

p a t i e n t s  are i m p e r m i s s i b l e  a n d  a u t o m a t i c a l l y  c o n s t i t u t e  

n e g l i g e n c e ) ,  the r i s k  of l i a b i l i t y  is c o n s i d e r a b l y  m o r e  

s u b s t a n t i a l  w h e n  no i n f o r m e d  c o n s e n t  h a s  b e e n  o b t a i n e d  f r o m  a n  

i n c o m p e t e n t  p a t i e n t ' s  f a m i l y  or g u a r d i a n .



T o  m i n i m i z e  the r i s k  of l i a b i l i t y  for e n t e r i n g  a "No C o d e "  order,

a p h y s i c i a n  w o u l d  n e v e r  e v e n  e n t e r  s u c h  a n  o r d e r  for a n

i n c o m p e t e n t  p a t i e n t .  T h a t  c o u r s e  of  a c t ion, h owever, r i s k s  

l i a b i l i t y  for n e g l i g e n t l y  a p p l y i n g  "Code" t r e a t m e n t  w h e n  s u c h  

t r e a t m e n t  was m e d i c a l l y  c o n t r a - i n d i c a t e d .  T o  m i n i m i z e  the 

o v e r a l l  r i s k  of l i a b i l i t y ,  a "No C o d e "  o r d e r  s h o u l d  b e  e n t e r e d  

for an i n c o m p e t e n t  p a t i e n t  if a n d  o n l y  if the p h y s i c i a n  b e l i e v e s  

that "Code" is c o n t r a - i n d i c a t e d  a n d  t h e  g u a r d i a n  or f a m i l y  of  the 

pat i e n t ,  a f t e r  h a v i n g  b e e n  i n f o r m e d  o f  the a v a i l a b l e  t r e a t m e n t  

a l t e r n a t i v e s ,  h a s  c o n s e n t e d  to the " N o  C o d e "  c o u r s e  of 

t r e a t m e n t .  T h e  s t a n d a r d  for d e t e r m i n i n g  c i v i l  l i a b i l i t y  is not

a f f e c t e d  b y  w h e t h e r  p r i o r  c o u r t  a p p r o v a l  w a s  sought.

"In a n y  s u b s e q u e n t  l i t i g a t i o n ,  the s t a n d a r d  for 
d e t e r m i n i n g  w h e t h e r  the t r e a t m e n t  w a s  c a l l e d  for r e m a i n s  
the s a m e  a f t e r  the e v e n t  as b e f o r e .  N e g l i g e n c e  c a n n o t  
l e  b a s e d  s o l e l y  o n  f a i l u r e  to  o b t a i n  p r i o r  c o u r t  
a p p r o v a l ,  if t h e  a p p r o v a l  w o u l d  h a v e  b e e n  given."

I n  Re S p r i n g , 4 0 5  N . E . 2 d  at 122.

3. P o t e n t i a l  l i a b i l i t y  of h e a l t h  c a r e  i n s t i t u t i o n s

If the p h y s i c i a n  is a c t i n g  as a h o s p i t a l  or n u r s i n g  h o m e  

emplo y e e ,  the i n s t i t u t i o n  is l i a b l e  u n d e r  the d o c t r i n e  of 

r e s p o n d e a t  s u p e r i o r  for the p h y s i c i a n ' s  n e g l i g e n t  acts o c c u r r i n g  

w i t h i n  the s c o p e  o f  e m p l o y m e n t .  H o o v e r  v. U n i v e r s i t y  of C h i c a g o
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H o s p s . , 366 N . E . 2 d  925 (111. A p p , 1977). W h e r e  the p h y s i c i a n  is 

a c t i n g  as an  i n d e p e n d e n t  c o n t r a c t o r ,  h o w e v e r ,  u n l e s s  the p a t i e n t

is led to b e l i e v e  the p h y s i c i a n  is a c t i n g  for the h e a l t h

facility, the f a c i l i t y  w i l l  n o t  u s u a l l y  b e  h e l d  v i c a r i o u s l y  

l i a b l e  for the p h y s i c i a n ' s  n e g l i g e n c e .  H a v e n  v. R a n d o l p h , 342 

F . S u p p .  358 (D.D.C. 1972); C o o p e r  v. C u r r y , 589 P . 2d 201 (N.M. 

App. 1978).

p
j W h e r e  an  i n d e p e n d e n t  c o n t r a c t o r  a t t e n d i n g  p h y s i c i a n  g i v e s  d i r e c t

j and e x p l i c i t  o r d e r s  to the h e a l t h  f a c i l i t y  staff, the s t a f f  

mem b e r s ,  n u r s e s  a n d  o t h e r s  i n v o l v e d  in the p a t i e n t ' s  c a r e  a r e  not 

a u t h o r i z e d  to d e t e r m i n e  for t h e m s e l v e s  w h a t  is a p r o p e r  c o u r s e  of

! m e d i c a l  t r e a t m e n t .  T h e  f a c i l i t y  w o u l d  t h e r e f o r e  not incur

I
i l i a b i l i t y  for its n u r s e s  c a r r y i n g  o u t  the a t t e n d i n g  p h y s i c i a n ' s

I n e g l i g e n t  o r d e r s  in a n o n - n e g l i g e n t  m a n n e r .I/

T h e  h e a l t h  f a c i l i t y  may, h o w e v e r ,  h a v e  a n  i n d e p e n d e n t  d u t y  to 

select, supervise, a n d  r e v i e w  stai.~ p h y s i c i a n s ,  a n d  to t a k e  

a c t i o n  w h e r e  a n  a t t e n d i n g  p h y s i c i a n ' s  o r d e r  is not in a c c o r d  w i t h  

n o r m a l  m e d i c a l  p r a c t i c e  o r  o t h e r w i s e  i n a p p r o p r i a t e .  P o o r  S i s t e r s  

of St. F r a n c i s  S e r a p h  o f  t h e  P e r p e t u a l  A d o r a t i o n ,  Inc. v. C a t r o n , 

435 N . E . 2 d  305 (Ind. App. 1982). T h i s  is a n o t h e r  r e a s o n  w h y  e a c h  

i n s t i t u t i o n  s h o u l d  h a v e  a w e l l - d e v e l o p e d  p r e - e s t a b l i s h e d  

p r o c e d u r e  of c o n s u l t a t i o n  a n d  r e v i e w  in "No C o d e "  s i t u a t i o n s ,  so 

that all su c h  o r d e r s  a r e  s u b j e c t  to p e e r  a p p r o v a l  a n d  f r e q u e n t  

review.
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Ir m o s t  j u r i s d i c t i o n s ,  the " b o r r o w e d  s e r v a n t  rule" is a n  

e x c e p t i o n  to the r e s p o n d e a t  s u p e r i o r  d o c t r i n e  so that a h e a l t h  

f a c i l i t y  w o u l d  n o t  b e  l i a b l e  for the n e g l i g e n t  a c t s  of a s t a f f  

employee, e.g., a nurse, a c t i n g  at t h e  d i r e c t i o n  o f  an 

i n d e p e n d e n t  c o n t r a c t o r  or p h y s i c i a n .  I nstead, the b o r r o w i n g  

master (the p h y s i c i a n )  b u t  not the l e n d i n g  m a s t e r  (the f a c i l i t y )  

w o u l d  b e  l i a b l e  for the n e g l i g e n t  a c t s  of the b o r r o w e d  s e r v a n t  

(the n u r se). In A l a ska, h o w e v e r ,  the " b o r r o w e d  s e r v a n t "  r u l e  h a s  

b e e n  a b o l i s h e d .  K a s t n e r  v. T o o m b s , 611 P . 2d 62 ( A l a s k a  1980).

Bot i the b o r r o w i n g  and the l e n d i n g  m a s t e r s  are i n i t i a l l y  l i a b l e  

u n d e r  r e s p o n d e a t  s u p e r i o r  for the n e g l i g e n t  a c t s  o f  the b o r r o w e d  

employee, l e a v i n g  it to p r i n c i p l e s  of i n d e m n i t y  a n d  c o n t r i b u t i o n  

to a l l o c a t e  d i s t r i b u t i o n  of the loss. Thus, b o t h  the h e a l t h  

f a c i l i t y  and t h e  p h y s i c i a n  m a y  b e  h e l d  liable, at least 

ini t i a l l y ,  if a n u r s e  or a s t a f f  p h y s i c i a n ,  for instance, 

n e g l i g e n t l y  a p p l i e s  C P R  w h e n  a "No C o d e "  o r d e r  h a s  b e e n  e n t e r e d ,  

or n e g l i g e n t l y  f ails to i n i t i a t e  r e s u s c i t a t i o n  w h e n  n o  s u c h  o r d e r  

h a s  b e e n  e n tered.

4. P o t e n t i a l  C r i m i n a l  L i a b i l i t y

T h e r e  is l i t t l e  p r e c e d e n t  r e g a r d i n g  t h e  p o s s i b i l i t y  o f  c r i m i n a l  

l i a b i l i t y  for i m p l e m e n t i n g  "No C o d e "  o r d e r s ,  a n d  w h a t  l i t t l e  

t h e r e  is s u g g e s t s  that the d o c t o r  w i l l  b e  p r o t e c t e d  if h e  a c t s  o n  

a g o o d  f a i t h .j u d g m e n t  that is not g r i e v o u s l y  u n r e a s o n a b l e  b y



Mr. D e n n i s  D e W i t t
( .ober 5, 1983
P a g e  -32-

m e d i c a l  s t a n d a r d s .  In Re S p r i n g , 405 N . E . 2 d  at  121, c i t i n g  

C o m m o n w e a l t h  v. E d e l i n , 359 N . E . 2 d  at  4 (Mass. 1976). It is 

r e p o r t e d  that a p p a r e n t l y  n o  p r o s e c u t o r  h a s  p r o c e e d e d  to trial in 

a c a s e  w h e r e  a p h y s i c i a n  c h o s e  to t e r m i n a t e  l i f e - p r e s e r v i n g  

t r e a t m e n t  or o m i t  e m e r g e n c y  t r e a t m e n t  i- a h o p e l e s s  case. Id., 

c i t i n g  C o l l e s t e r ,  Death, D y i n g  and the Law; A  P r o s e c u t o r ' s  V i e w  

of the Q u i n l a n  C a s e , 30 R u t g e r s  L. R e v .  304, 3 1 0 - 3 1 1  (1977).

I I . E f f e c t  of the A p p o i n t m e n t  o f  a G u a r d i a n  U n d e r  AS 1 3 . 2 6 .

P r e v i o u s l y ,  the a p p o i n t m e n t  o f  a g u a r d i a n  w a s  d i s c u s s e d  w i t h  

r e g a r d  to w h e t h e r  the g u a r d i a n ,  or s o m e  o t h e r  s u r r o g a t e  

d e c i s i o n m a k e r ,  c o u l d  g i v e  e f f e c t i v e  c o n s e n t  to a "No C o d e "  o r d e r  

on  b e h a l f  of an i n c o m p e t e n t  p a t i e n t .  T h i s  s e c t i o n  d e a l s  w i t h  the 

e f f e c t  of a g u a r d i a n  u n d e r  A S  1 3 . 2 6  u p o n  the p r o p r i e t y  of a n  

e x i s t i n g  "No C ode" order.

It s h o u l d  be n o t e d  that the p r o c e s s  b y  w h i c h  a g u a r d i a n  is 

a p p o i n t e d  a f f o r d s  an  o p p o r t u n i t y  for j u d i c i a l  r e s o l u t i o n  of so m e  

i m p o r t a n t  issues. First, if the c o u r t  is s a t i s f i e d  that b e c a u s e  

o f  i m p a i r e d  a b i l i t y  to e f f e c t i v e l y  r e c e i v e  a n d  e v a l u a t e  

i n f o r m a t i o n  r e g a r d i n g  the p r o c e e d i n g s  or b e c a u s e  of. i m p a i r e d  

a b i l i t y  to c o m m u n i c a t e  r e g a r d i n g  the p r o c e e d i n g s ,  the w a r d  or 

r e s p o n d e n t  c a n n o t  d e t e r m i n e  h i s  o w n  i n t e r e s t s  withoi t a s s i s t a n c e ,
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the court, u p o n  r e q u e s t  b y  the r e s p o n d e n t  or t h e  r e s p o n d e n t ' s  

a t t o r n e y  wi l l  a p p o i n t  a g u a r d i a n  ad l i t e m  to a s s i s t  the w a r d  or 

r e s p o n d e n t  in d e t e r m i n i n g  h i s  or h e r  i n t e r e s t s ,  or, if the p e r s o n  

is e n t i r e l y  i n c a p a b l e  of d e t e r m i n i n g  h i s  int e r e s t s ,  to m a k e  that 

d e t e r m i n a t i o n  a n d  a d v i s e  the c o u r t  a n d  c o u n s e l  for all p a r t i e s  

a c c o r d i n g l y .  A S  1 3 . 2 6 . 1 1 2 .

T h e  g e n e r a l  p r o c e d u r e  for the a p p o i n t m e n t  of g u a r d i a n s  for 

i n c a p a c i t a t e d  p e r s o n s  is set f o r t h  in A S  1 3 . 2 6 . 0 9 0 - . 1 5 0 .  T h o s e  

s t a t u t e s  p r o v i d e  t h a t  a n y  p e r s o n  m a y  p e t i t i o n  the c o u r t  for a 

f i n d i n g  of i n c a p a c i t y  and the a p p o i n t m e n t  of a g u a r d i a n  for 

h i m s e l f  or a n o t h e r  p e r s o n .  T h e  r e s p o n d e n t ,  t h e  p e r s o n  a l l e g e d  to 

b e  i n c a p a c i t a t e d  a n d  for w h o m  a g u a r d i a n  is sought, is e n t i t l e d  

to b e  r e p r e s e n t e d  b y  c o u n s e l  in the p r o c e e d i n g s .  T h e  c o u r t  

a p p o i n t s  a t r a i n e d  v i s i t o r  to i n v e s t i g a t e  the r e s p o n d e n t ' s  

s i t u a t i o n  a n d  to m a k e  a n  e v a l u a t i o n  r e p o r t .  A  g u a r d i a n  ad l i t e m  

m a y  b e  a p p o i n t e d  if the c o u r t  is s a t i s f i e d  t h a t  the r e s p o n d e n t ,  

b e c a u s e  of  i m p a i r e d  a b i l i t y  to  r e c e i v e  a n d  e v a l u a t e  i n f o r m a t i o n  

or to c o m m u n i c a t e  d e c i s i o n s ,  c a n n o t  d e t e r m i n e  h i s  o w n  i n t e r e s t s  

w i t h o u t  a s s i s t a n c e .  A  t e m p o r a r y  g u a r d i a n  m a y  b e  a p p o i n t e d  if it 

a p p e a r s  that t h e  r e s p o n d e n t  is in n e e d  o f  i m m e d i a t e  s e r v i c e s .

| A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  p r e c l u d e s  a g u a r d i a n ,  o n c e  app o i n t e d ,  f r o m

| c o n s e n t i n g  o n  b e h a l f  of a w a r d  to the w i t h h o l d i n g  of l i f e - s a v i n g
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| m e d i c a l  p r o c e d u r e s .  As  d i s c u s s e d  a b o v e ,  it is p o s s i b l e  t h e r e  

s h o u l d  b e  a d i s t i n c t i o n  d r a w n  in a c c o r d  w i t h  the D i n n e r s t e i n  c a s e  

b e t w e e n  " l i f e - s a v i n g "  or " l i f e - p r o l o n g i n g "  p r o c e d u r e s  and 

" l i f e - r u s t a i n i n g "  p r o c e d u r e s ,  a n d  t h a t  A S  1 3 . 2 6 . 1 5 0 ( c ) ( 3 )  do e s  

no t  p r e c l u d e  the g u a r d x a n  fr o m  conser ing to the w i t h h o l d i n g  of 

" l i f e - s u s t a i n i n g "  p r o c e d u r e s  in h o p e l e s s  c u s .  R a t h e r  t h a n  e v e n  

r i s k i n g  l i t i g a t i o n  o v e r  the p r o p e r  s c o p e  o f  a g u a r d i a n ' s  d u t i e s  

a f ter h e  or she h a s  acted, it w o u l d  b e  p r e f e r a b l e  to a s k  the 

c o u r t  d u r i n g  the g u a r d i a n s h i p  p r o c e e d i n g  to a p p o i n t  a g u a r d i a n  ad 

l i t e m  to d e t e r m i n e  w h e t h e r  the D i n n e r s t e i n  d i s t i n c t i o n  is 

r e l e v a n t  to the c a s e  at hand, a n d  to a d v o c a t e ,  if a p p r o p r i a t e ,  

g i v i n g  the g u a r d i a n  the s p e c i f i c  a u t h o r i t y  to c onsent, u n d e r  

a p p r o p r i a t e  c i r c u m s t a n c e s ,  to t h e  w i t h h o l d i n g  o f  

" l i f e - s u s t a i n i n g "  t r e a t m e n t  if (a) n o  " l i f e - s a v i n g "  p r o c e d u r e s  

a r e  a v a i l a b l e ;  (b) t h e  a t t e n d i n g  p h y s i c i a n ' s  a s s e s s m e n t  is that 

C P R  will n o t  b e n e f i t  the p a t i e n t ' s  w e l l - b e i n g ;  a n d  (c) if the 

g u a r d i a n  d e t e r m i n e s  that the p a t i e n t ,  if c o m p e t e n t ,  w o u l d  w i s h  to 

f o r e g o  CPR. In that way, the r i s k  t o  t h e  g u a r d i a n ,  a n d / o r  the 

p h y s i c i a n s ,  of a c t i n g  i n a p p r o p r i a t e l y  w i t h  r e g a r d  to the s c o p e  of 

the g u a r d i a n ' s  a u t h o r i t y  or  the n e c e s s i t y  o f  j u d i c i a l  a p p r o v a l  of 

a n y  s u b s e q u e n t  "No C o d e "  o r d e r  c a n  b e  m i n i m i z e d .

Si cond, the g u a r d i a n  a d  l i t e m  c o u l d  b e  c h a r g e d  w i t h  the 

" r e s p o n s i b i l i t y  of p r e s e n t i n g  to the judge, a f t e r  as t h o r o u g h  an
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i n v e s t i g a t i o n  as time w i l l  permit, a l l  r e a s o n a b l e  a r g u m e n t s  in 

favor of adrair,istering t r e a t m e n t  to p r o l o n g  the l i f e  o f  the 

i n d i v i d u a l  i n v o l v e d . "  In Re S a i k e w i c z , 370 N . E . 2 d  at 433. In  

that way, ever, if a l l  c o n c e r n e d  a r e  in a g r e e m e n t  that "No C o d e "  

is a p p r n n r i ; c e ,  the c o u r t  w i l l  be  p r e s e n t e d  w i t h  all r e a s o n a b l e  

c o n t r a v a i l i n g  a r g u m e n t s .  T h e s e  steps, t a k e n  d u r i n g  the p e n d e n c y  

of the g u a r d i a n s h i p  p r o c e e d i n g s ,  c o u l d  d o  m u c h  to  c l a r i f y  the 

d u t i e s  o f  the v a r i o u s  p a r t i e s .

B. T h e  G u a r d i a n ' s  P o w e r s  a n d  D u t i e s

T h e  c o u r t  m a y  a p p o i n t  a g u a r d i a n  o n l y  if a d e t e r m i n a t i o n  of 

i n c a p a c i t y  is m a d e  a n d  the c o u r t  f i n d s  that a l t e r n a t i v e  f o rms of  

p r o t e c t i o n  are n o t  s u f f i c i e n t  to m e e t  the r e s p o n d e n t ' s  n e e d s .

T h e  r e s p o n d e n t  h a s  a ju r y  trial r i g h t  o n  the i s sue of 

i n c a p a c i t y .  E v e n  if g u a r d i a n s h i p  is n e c e s s a r y ,  t h e  l a w  f a v o r s  

p a r t i a l  g u a r d i a n s h i p  o v e r  full g u a r d i a n s h i p .  O n l y  if t h e  c o u r t  

finds th a t  the r e s p o n d e n t  is t o t a l l y  w i t h o u t  c a p a c i t y  to c a r e  for 

h i m s e l f ,  a n d  that the c o m b i n a t i o n  of p a r t i a l  g u a r d i a n s h i p  a n d  

a l t e r n a t i v e s  to g u a r d i a n s h i p  a r e  n o t  f e a s i b l e  or a d e q u a t e  to 

p r o v i d e  for the n e e d s  of the r e s p o n d e n t ,  m a y  a full g u a r d i a n  b e  

a p p o i n t e d .  It s h o u l d  b e  r e m e m b e r e d ,  h o w e v e r ,  th a t  l e gal 

i n c a p a c i t y  is a d i s t i n c t  c o n c e p t  f r o m  d e c i s i o n m a k i n g  

i n c o m p e t e n c e ,  a n d  t h a t  e v e n  ar i n c a p a c i t a t e d  w a r d  for w h o m  a full



g u a r d i a n  h a s  b e e n  a p p o i n t e d  r e t a i n s  d e c i s i o n m a k i n g  a u t o n o m y  

r e g a r d i n g  t r e a t m e n t  a l t e r n a t i v e s  u n l e s s  h e  or she is a l s o  

i n c o m p e t e n t .

N o t w i t h s t a n d i n g  the l i m i t s  of a t e m p o r a r y  g u a r d i a n s h i p  o r  an  

o r d e r  of a p p o i n t m e n t ,  a n y  g u a r d i a n  a t  a l l  t i m e s  h a s  the r i g h t  to 

a u t h o r i z e  the p r o v i s i o n  of  e m e r g e n c y  l i f e - s a v i n g  m e d i c a l  

s e r v i c e s .  A S  1 3 . 2 6 . 1 4 1 .  A  full g u a r d i a n  h a s  the same p o w e r s  

r e s p e c t i n g  h i s  w a r d  that a p a r e n t  h a s  r e s p e c t i n g  h i s  

u n e m a n c i p a t e d  m i n o r  child, e x c e p t  as m o d i f i e d  b y  the o r d e r  of 

a p p o i n t m e n t .  A S  1 3 . 2 6 . 1 5 0 ( c ) .  A  p a r e n t  c o u l d  c e r t a i n l y  o b j e c t  

if h e  or she b e l i e v e d  that h i s  or h e r  u n e m a n c i p a t e d  m i n o r  c h i l d  

was the s u b j e c t  of  a n  i n a p p r o p r i a t e  "No C o d e "  order. A  g u a r d i a n ,  

t he r e f o r e ,  p r o b a b l y  h a s  t h e  p o w e r  (or s t a n d i n g )  to o b j e c t  to su c h  

a n  order. A  g u a r d i a n  a l s o  w a s  a d u t y  to " a s s u r e  the care, 

c omfort, a n d  m a i n t e n a n c e  o f  the w a r d . "  A S  1 3 . 2 6 . 1 5 0 ( 2 ) .  T h i s  

d u t y  p r o b a b l y  i n c l u d e s  the d u t y  to o b j e c t  to a n  i n a p p r o p r i a t e l y  

e n t e r e d  "No C o d e "  order. F i n a l l y ,  n o  g u a r d i a n  m a y  c o n s e n t  o n  

b e h a l f  o f  h i s  or h e r  w a r d  to t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g  

m e d i c a l  p r o c e d u r e s .  AS  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) .  T h i s  a l s o  l e a d s  to the 

c o n c l u s i o n  th a t  the g u a r d i a n  h a s  a d u t y  t o  o b j e c t  w h e n  "No Code" 

is i n a p p r o p r i a t e ,  i.e., w h e n  " l i f e - s a v i n g "  m e a s u r e s ,  as o p p o s e d  

to " l i f e - s u s t a i n i n g "  m e a s u r e s ,  a r e  a v a i l a b l e ,  b e c a u s e  f a i l u r e  to 

o b j e c t  m i g h t  b e  c o n s t r u e d  as " c o n s e n t i n g "  to the w i t h h o l d i n g  of 

t r e a t m e n t .

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  -36-
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O c t o b e r  5, 1983
P a g e  -37-

In fact, if the A l a s x a  c o u r t s  r e f u s e  to m a k e  the D i n n e r s t e i n  

d i s t i n c t i o n ,  a g u a r d i a n  m i g h t  h a v e  the d u t y  to r e f r a i n  from 

c o n s e n t i n g  to a "No C o d e "  o r d e r  u n d e r  a n y  c i r c u m s t a n c e s .

A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  c o u l d  b e  i n t e r p r e t e d ,  w h e n  t a k e n  in 

c o n j u n c t i o n  w i t h  the d u t y  to a s s u r e  the care, comfort, a n d  

m a i n t e n a n c e  of the ward, to m e a n  th a t  a g u a r d i a n  h a s  the d u t y  to 

o b j e c t  to a "No C o d e "  order, r e g a r d l e s s  of w h e t h e r  or not it was 

e n t e r e d  in a c c o r d a n c e  w i t h  a c c e p t e d  m e d i c a l  standards.

C. J u d i c i a l  C l a r i f i c a t i o n  of G u a r d i a n ' s  A u t h o r i t y .

If the h e a l t h  c a r e  p r o v i d e r  d e t e r m i n e s  t h a t  a n  i n c a p a c i t a t e d  

p e r s o n  for w h o m  a g u a r d i a n  h a s  b e e n  a p p o i n t e d  is a l s o  i n c o m p e t e n t  

wi t h  r e s p e c t  to d e c i s i o n m a k i n g  r e g a r d i n g  h i s  or h e r  o w n  

t r e atment, the p r o v i d e r  s h o u l d  f u l l y  i n f o r m  the guard i a n ,  to the 

same e x t e n t  it w o u l d  i n f o r m  a c o m p e t e n t  p a t i e n t ,  o f  the v a r i o u s  

t r e a t m e n t  a l t e r n a t i v e s  a n d  the r i s k s  a t t e n d a n t  to each. F a i l u r e  

to d o  so m i g h t  r e s u l t  in l i a b i l i t y  for n e g l i g e n c e ,  u n der the 

d o c t r i n e  o f  C o b b s  v. G r a n t , s u p r a . It s h o u l d  a l s o  be n o t e d  t h a t  

the h o s p i t a l  or n u r s i n g  home, or a n y  o t h e r  p e r s o n  who "provides, 

or is l i k e l y  to p r o v i d e  d u r i n g  the g u a r d i a n s h i p  period, 

s u b s t a n t i a l  s e r v i c e s  to the i n c a p a c i t a t e d  p e r s o n  in a 

p r o f e s s i o n a l  or b u s i n e s s  c a p a c i t y , "  m a y  n o t  be  a p p o i n t e d  as the 

g u a r d i a n  for that p e r s o n .  A S  1 3 . 2 6 . 1 4 5 .



T h e  g u a r d i a n  m u s t  t h e n  d e c i d e  v/hether to o p p o s e  the "No C ode" 

order, e i t h e r  o n  the g r o u n d  that the w a r d  would, if c o m p e t e n t ,  

o p p o s e  the p a r t i c u l a r  order, or o n  the g r o u n d  that the 

g u a r d i a n s h i p  s t a t u t e s ,  as h e  or s h e  i n t e r p r e t s  them, r e q u i r e  the 

g u a r d i a n  to o p p o s e  a n y  "No C o de" o r d e r .  If the g u a r d i a n  r e q u e s t s  

th a t  the "No C o d e "  o r d e r  b e  w i t h d r a w n ,  or  e v e n  r e f u s e s  to c o n s e n t  

to t h e  order, t h e  p r o v i d e r  m u s t  d e c i d e  w h e t h e r  to h o n o r  the 

g u a r d i a n ' s  r e q u e s t .  If, u p o n  r e v i e w  a n d  r e c o n s i d e r a t i o n ,  the 

p r o v i d e r  still b e l i e v e s  C P R  w o u l d  b e  m e d i c a l l y  i n a p p r o p r i a t e ,  it 

s h o u l d  se e k  j u d i c i a l  r e s o l u t i o n  o f  the i s s u e  r a t h e r  t h a n  ri s k  

n e g l i g e n c e  l i a b i l i t y  for p r o c e e d i n g  w i t h  a n  u n c o n s e n t e d  c o u r s e  of 

t r e a t m e n t .

E v e n  if the g u a r d i a n  " c o n s e n t s "  t o  the "No C o d e "  order, the 

p r o v i d e r  r i s k s  n e g l i g e n c e  l i a b i l i t y  for a n  u n c o n s e n t e d  c o u r s e  of 

t r e a t m e n t  in that a c o u r t  m i g h t  s u b s e q u e n t l y  h o l d  that the 

g u a r d i a n  c a n n o t  g i v e  e f f e c t i v e  c o n s e n t  u n d e r  the terms of 

j~~AS 1 3 . 2 . 1 5 0 ( e ) ( 3 ) .  A  c a u t i o u s  a p p r o a c h ,  w h i c h  we r e c o mmend,

I w o u l d  be  to se e k  j u d i c i a l  a p p r o v a l  of the " N o  C ode" order, a n d  of

| the g u a r d i a n ' s  p o w e r  to c o n s e n t  t o  it, at t h a t  point. O t h e r
)
^ c o u r t s  h a v e  h e l d  that p r a c t i c a l  l i m i t s  o n  the c a p a c i t y  of  the 

j u d i c i a r y  i n d i c a t e  t h a t  j u d i c i a l  i n v o l v e m e n t  Ls not w a r r a n t e d  

w h e r e  t h e r e  is n o  d i s a g r e e m e n t  a m o n g  the f a m i l y  and p h y s i c i a n s  

(and p r e s u m a b l y  the g u a r d i a n )  o n  the p r o p r i e t y  of a "No C o d e "

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  - 3 3 -
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O c t o b e r  5, 1983
P a g e  - 3 9 -

o r d e r .  In Re D i n n e r s t e i n , 380 N . E . 2 d  at 137 n.5. N e v e r t h e l e s s ,  

s i n c e  A l a s k a  c o u r t s  h a v e  not r u l e d  o n  t h a t  issue, and s i n c e  any 

p a r t i c i p a n t  in the d e c i s i o n  m i /  p e t i t i o n  the c o u r t  for 

i n t e r v e n t i o n ,  I n  Re C o l y e r , 660 P . 2d ' c 750, it w o u l d  not be  

i n a p p r o p r i a t e  for a p h y s i c i a n  or h e a l t h  f a c i l i t y  to s e e k  j u d i c i a l  

a p p r o v a l  of a "No C o d e "  o r d e r  ev e n  th >ugh t h e r e  is no 

d i s a g r e e m e n t  as to its p r o p r i e t y ,  b u t  o n l y  d o u b t  as to the 

a u t h o r i t y  of a g u a r d i a n ,  as a s u r r o g a t e  d e c i s i o n m a k e r ,  to c o n s e n t  

to s u c h  a n  order. O n c e  A l a s k a  law is e s t a b l i s h e d ,  it is not 

l i k e l y  th a t  d e c i s i o n s  w i l l  n o r m a l l y  r e q u i r e  judicial r e s o l u t i o n  

in c a s e s  w h e r e  the p h y s i c i a n s ,  the family, a n d  the g u a r d i a n  all 

‘a g r e e  t h a t  "No C o d e "  is a p p r o p r i a t e .

III. R e c o m m e n d a t i o n s .

A. N a t u r a l  D e a t h  A c t  L e g i s l a t i o n  S h o u l d  Be E n a c t e d .

T o  c l a r i f y  the e x t e n t  to w h i c h  p h y s i c i a n s  a r e  b o u n d  to f o l l o w  the 

w i s h e s  of a c o m p e t e n t  pa t i e n t ,  or a n  i n c o m p e t e n t  p a t i e n t  w h o  

w h i l e  p r e v i o u s l y  c o m p e t e n t  m a d e  h i s  or h e r  w i s h e s  k n o w n  r e g a r d i n g  

c o n t i n u e d  t r e a t m e n t  in the e v e n t  the p a t i e n t ' s  c o n d i t i o n  s h o u l d  

b e c o m e  t e r m i n a l  a n d  i r r e v e r s i b l e ,  the A l a s k a  S t a t e  H o s p i t a l  

A s s o c a t i o n  c o u l d  s e e k  e n a c t m e n t  of N a t u r a l  D e a t h  A c t  l e g i s l a t i o n ,  

su c h  as 1983 A l a s k a  H o u s e  Bi l l  107. S u c h  l e g i s l a t i o n  w o u l d



p r o v i d e  a n  a v e n u e  for a p a t i e n t  to c l e a r l y  d e l i n e a t e  h i s  or h e r  

p r e f e r e n c e ,  a n d  w o u l d  p r o v i d e  that h e a l t h  c a r e  p r o v i d e r s  a r e  not 

o n l y  i m m u n e  from l i a b i l i t y  for f o l l o w i n g  t h o s e  wishes, b u t  a r e  

b o u n d  to e i t h e r  f o l l o w  t h o s e  w i s h e s  or t r a n s f e r  the p a t i e n t ' s  

c a r e  to a p r o v i d e r  w h o  wi l l  fo l l o w  them.

1983 H B  107 s h o u l d  b e  amended, as i n d i c a t e d  on the e n c l o s e d  

m a r k e d  copy, to i n d i c a t e  the c i r c u m s t a n c e s  u n d e r  w h i c h  a "No 

C o d e "  o r d e r  m a y  b e  e n t e r e d  for an i n c o m p e t e n t  p a t i e n t  in the 

a b s e n c e  of  a w r i t t e n  d e c l a r a t i o n  as o u t l i n e d  in that p r o p o s e d  

l e g i s l a t i o n .

W e  a l s o  r e c o m m e n d  that A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  b e  a m e n d e d  b y  a d d i n g  a 

c l a u s e  s i m i l a r  to the following: " T h i s  s e c t i o n  d o e s  not p r e c l u d e

the g u a r d i a n  f r o m  c o n s e n t i n g  in the c a s e  o f  an  i r r e v e r s i b l e ,  

t e r m i n a l  illness, to the w i t h h o l d i n g  o f  m e d i c a l  p r o c e d u r e s  which, 

in the o p i n i o n  o f  the a t t e n d i n g  p h y s i c i a n ( s ) , h a v e  n o  r e a s o n a b l e  

e x p e c t a t i o n  of e f f e c t i n g  a t e m p o r a r y  o r  p e r m a n e n t  cu r e  o f  or 

r e l i e f  fr o m  the i l l n e s s  or c o n d i t i o n  b e i n g  treated, b u t  w h i c h  

s e r v e  o n l y  to p r o l o n g  the d y i n g  p r o c e s s . "

III. C o n c l u s i o n .

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  -4 0 -

W e  h o p e  y o u  w i l l  fi n d  o u r  d i s c u s s i o n  a n d  r e c o m m e n d a t i o n s  h e l p f u l



in d e v e l o p i n g  a p o l i c y  for yo u r  m e m b e r s .  W e  a r e  e n c l o s i n g  a c o p y  

of the r e p o r t  b y  the P r e s i d e n t ' s  C o m m i s s i o n ,  w h i c h  c o n t a i n s  a 

m o r e  d e t a i l e d  d i s c u s s i o n  of some o f  the i s s u e s  d i s c u s s e d  herein, 

a n d  w h i c h  c o n t a i n s  in the a p p e n d i c e s  ( p a r t i c u l a r l y  A p p e n d i x  I) 

s e v e r a l  p o l i c y  s t a t e m e n t s  o f  p r o f e s s i o n a l  s o c i e t i e s ,  h e a l t h  care 

i n s t i t u t i o n s ,  f e d e r a l  a g e n c i e s  a n d  the S t a t e  o f  C a l i f o r n i a .

P l e a s e  c a l l  m e  if y o u  h a v e  f u r ther q u e s t i o n s  r e g a r d i n g  this 

m a t t e r .

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  -41-
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P . A . D . D .  ( P r o t e c t i o n  a n d  A d v o c a c y  for the D e v e l o p m e n t a l l y  
D i s a b l e d )

T h e  O l d e r  A l a s k a n s  C o m m i s s i o n

P r o v i d e n c e  H o s p i t a l

O u r  L a d y  of ',ompassion Care C e n t e r

M a x i n e  R o b e r t s o n -  m e m b e r  of K e t c h i k a n  G e n e r a l  H o s p i t a l  b o a r d
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D e c e m b e r  23, 1985

Ms. D o t  Truran

G o v e r n o r ' s  C o u n c i l for the H a n d i c a p p e d  & G i f t e d  

600 U n i v e r s i t y  Ave., S u i t e  C 

Fairbanks, Al a s k a  99701

Re: N o  C o d e  Bill

Dear Dot: j-

The l e g i s l a t i v e  c o m m i t t e e  of the council h a s a s k e d  P.A.D.D. to address 

two p r o p o s e d  a m e n d m e n t s  t o  the g u a r d i a n s h i p  statute. T hese proposed 

a m e n dm e n t s  conc e r n  AS 1 3 . 2 6. 1 5 0 ( c ) ( 5)  w h i c h  p r o h i b i t s  a g u a r d i a n  from 

c o n s e n t i n g  on behalf of the w a r d  to the w i t h h o l d i n g  of li f e - s a v i n g  medical 

procedures. Co p ie s  of t h e s e  p r o p o s e d  a m e n d m e n t s  are a t t a c h e d  and ma r k ed  

Pr o posed A m e n d m e n t  A and P r o p o s e d  Am e n d m e n t  B.

Pr o posed A m e n d m e n t  A  c o n t i n u e s  the p r o h i b i t i o n  a g a i n s t  consenting, but 

clarifies t hat a g u a r d i a n  n e e d  not o p p o s e  t h e  c e s s a t i o n  or w it h h o l d i n g 

of l i f e -s a v i n g  m e d i c a l  p r o c e d u r e s  when t h e y  w o u l d  o n l y  p r o l o n g  d y i n g  and 

offer no  reaso n a b l e  e x p e c t a t i o n  of cure o r  relief. P r o po s e d  Amen d m e n t  

B p r o h i b i t s  the w i t h h o l d i n g  of comfort, c are, or s u bs t a n t i a l l y  b e neficial 

medical treatment, b u t  a l l o w s  the guard i a n  to c o n s e n t  to the w i t h ho l d i n g  

of m e d i c a l  p r o c e d u r e s  w h i c h  o f f e r  no r e a s o n a b l e  e x p e c t a t i o n  of cure or 

relief.

The c u r r e n t  law was f a s h i o n e d  to prevent s i t u a t i o n s  where guardians, whc 

may b e n e f i t  from the d e a t h  of a w ard (i.e., as b e n e f i c i a r y  of a will) are 

d e c iding w h e t h e r  or not t h e w a r d  should die. T h e  i dea w a s  to p r e v e n t  the 

guardian fro m  h a v i n g  such power. U n f o r t u n a t e l y ,  there h ave been u n f o r es e e n  

consequences. L i f e - s a v i n g  m e d i c a l  p ro c e dures, o nce begun, cannot be stopped 

without c ourt order. This m a y  result in p r o l o n g e d  usel e s s  m e d i c a l  treatment. 

It may a l s o  result in g u a r d i a n s  no t  a t t e m p t i n g  l i f e - s a v i n g  m e d i c a l  t reatments 

for the fear that once b e g u n  t h e y  cannot be d i s c o n t i n u e d .

The two p r o p o s e d  a m e n d m e n t s  take very d i f f e r e n t  a p p r o a c h e s  to the same 

problem. P r op o s e d  A m e n d m e n t  A allows t h e  g u a r d i a n  to d efer to the 

ph y s i c i a n' s  c o nc l u s i o n s  t h a t  l i f e - s a v i n g  p r o c e d u r e s  w o u l d  be u s eless. It 

relieves the guardian of the o b l i g a t i o n  t o  i n t e r f e r e  w i t h  and p r e v e n t  a

ON AND ADVOCACY FOR THE DEVELOPMENTALLY DISABLED
MAIN OFFICE 
325 Enst 3rd, 2nd Floor 
AnchoruRe. AK 99501 
(907) 27-1-3658

SOUTHEAST 
REGIONAL OFFICE 
127 S. Franklin, Suite 2 
Juneau, AK 99801 
(907) 5S0-1627

NORTHERN 
REGIONAL OFFICE 
763 7th Ave. 
Fairbanks, AK 99701 
(907) -156-1070



Ms. D o t  Tr u ra n  

Page 2

D e c e mb e r  23, 1985

d o c t o r  f r o m  a ct i n g  p u r s u a n t  to the d o c t o r ' s  r e a s o n a b l e  m e d i c a l  judgment. 

Yet, if the gu a r d i a n  d i s a g r e e s  with the doct o r ,  the gu a r d i a n  m a y  still 

o p p o s e  and seek to p r e v e n t  the doctor f r o m  c a r r y i n g  out th e  dispu te d  

ces s a t i on  of treatment.

P r o p os e d  A m e n d m e n t  B w o u l d  c h a n g e  the law in  two ways. First, it changes 

" l i f e - s a v in g  m e d i c a l  p r o c e d u r e s "  to "comfort, care, or ... s u b s t a n t i a l l y  

b eneficial m e d i c a l  t r e a t m e n t . "  Second, it r e q u i r e s  the g u a r d i a n ' s  consent 

bef or e  m e d i c a l  pr o c e d u r e s  can be terminated.

"Comfort" and "care" have b een interpreted t o  i n c l u d e  feed i n g  and hydr a t i o n  

and t h e r e f o r e  go be y o n d  "m e d i c a l  treatments" such  as respirators.

Of the two a mendments, P r o p o s e d  Amendment A is p referable. The d i s t i n c t i o n  

b etwe e n  n ot  ha v i n g to o p p o s e  and having t o  c o n s e n t  is su b s t antial. The 

former p l a c e s  the r e s p o n s i b i l i t y  where it belongs, wit h  the physician. 

W hile the g u a r d i a n  m a y  inte r f e r e ,  he need n o t a c t  if he does agree. P r op o s e d  

A m e n d m e n t  B' 5 o b l i g a t i o n  to consent is m u c h  different. T h i s  places 

r e s p o n s i b i l i c y . on the g u a r d i a n  to approve a p r o c e d u r e  h e  w ill l i k e l y  know 

little about. The g u a r d i a n  m a y  not m e r e l y  d e f e r  to Lhe p h y si c i a n .  The 

g u a r di a n  m u s t  m ake the d e c i s i o n  himself. U n d e r  P r o p o s e d  A m e n d m e n t  A  the 

d e c i s i o n  rema i ns  w ith the p h y s i c i a n  and the g u a r d i a n  need o n l y  a c t if he 

opposes that decision.

C hange in the g u a r d i a n s h i p  statute is a g o o d  idea w h i c h  sho ul d  be acted 

upon promptly. P r o p o s e d  A m e n d m e n t  A  is t h e  p r e f e r a b l e  meth ;d a n d  the 

G o v e r n o r ' s  C o u n c i l  sh o u ld  s u p p o r t  it.

Thank y o u  for this o p p o r t u n i t y  to comment. P l e a s e  feel fre e  to c o n t a c t  

me if yo u have any qu e s t i o n s  o r  comments.

Sincerely,

Jonat h o n  A. K a tc h e r  

S u p e r v i s i ng  A t t o r n e y

J A K : j i m

cc: C i n d y  Barrens, Pu b l i c  G u a rdian, Office of P u b l i c  A d v o ca c y

Dennis L. Dewitt, P r esident, Alaska State H o s p i t a l  A s s o c i a t i o n

Encl.
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IN THE H O U S E  BY

H O U S E  B I L L‘NO.

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  LEGISLATURE - F I R S T  SESSION

A BILL

For an Act entitled: " A n  A c t  relating to po wers and duties of guardians."

BE IT E N A C T E D  BY T H E 'L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* S e c t i o n  1. AS 13.26.150(e) is amended to readi 

(e) A  g u a r d i a n  m a y  not

(1) p l a c e  the w a r d  in a facilit y or i n s t i t u t i o n  for the

■T
m e n t a l l y  ill o t h e r  than through a formal c o m m i t m e n t  p r o c e e d i n g  u n d e r

f »
AS A 7 . 3 0 . 3 5 0  - 4 7 . 3 0 . 9 1 5  i.n "which the w a r d  has a separate guardian ad 

litem;

(2) c o nsent  on behalf of the w a r d  to an abortion, s t e r i l i­

zation, p s y c h o s u r g e r y ,  or removal of b o d i l y  organs e x c e p t  w h e n  n eces-

53^ ’ to p r e s e r v e  the l i f e  or prevent serious i m p a i r m e n t  of the p h y s­

ical h e a l t h  of the ward;

(3) c o nsent on behal f of the ward to the w i t h h o l d i n g  of

l i f e - s a v i n g  m e d i c a l  procedures; however, the guardian  is not r e q uired

to o p p o s e  the c e s s a t i o n  or w i t h h o l d i n g  of l i f e - s a v i n g  medic al

p r o c e d u r e s  w h e n  those procedures will serve only to p r o l o n g  the dying- 

process and o f f e r  n o  reasonab le expectation of e f f e c t i n g  a temporary 

or p e r m a n e n t  cure of o r  relief from the illness or c o n d i t i o n  b e i n g  

t r e a t e d ; * -

(4) consent on behalf of the w a r d  to the p e r f o r m a n c e  of an 

e x p e r i m e n t a l  m e d i c a l  p r o c e d u r e  or to p a r t i c i p a t i o n  in a m e d i c a l  e x p e r­

iment n o t  i n t e n d e d  to p r e se rve the life or prevent s e r ious impairment 

of the p h y s i c a l  h e a l t h  of the ward;

(5) consent on behalf of the ward to .termination of the

- 1 -

, > PROPOSED AMENDMENT A



w a r d ’s p a r e n t a l  r i g h t s ;

(6) p r o h i b i t  the w a r d  f r o m  r e g i s t e r i n g  to  v o t e  o r  f r o m  

c a s t i n g  a b a l l o t  a t  p u b l i c  e l e c t i o n ;

(7) p r o h i b i t  the w a r d  f r o m  a p p l y i n g  f o r  a n d  o b t a i n i n g  a 

d r i v e r ' s  l i c e n s e ;

(8) p r o h i b i t  the m a r r i a g e  or  d i v o r c e  o f  the w a r d .  . ’

-2-



P R O P O S E D  A M E N D M E N T  B 

POSSIBLE PROPOSAL FOR AN AMENDMENT

SENATE BILL NO. XXX 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled; "Protection of Persons Under Disability and Their Property."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE .OF ALASKA; r  ,

* Section 1. AS 13.26.150(e)(3) is amended to read:

—  Sect. 13.26.150(e)(3). (e) A guardian may not

(3) consent on behalf of the ward to the withholding either of comfort 

care or of substantially beneficial medical treatment JjOF LIFE-SAVING 

MEDICAL PROCEDURES], although consent may be granted to the withholding 

of medical procedures which offer no reasonable expectation of effecting 

a temporary or permanent cure of or relief from the illness or condition 

beir.c treated.

'■"* Section 2. This Act takes effect immediately in accordance with AS 01
10.070(0/.

Amendment VIII— Ethical Issues Forum 
Cf. Rev. Ted Zembal,. Providence Hospital 
February 5, 1934
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U E K I i m i E I V T  OF A D M  IIVI S T I l  A T IO N  /itj

OLDER ALASKANS COMMISSION /

S l M i l i S  ® { f  M l L M c I i A i n

BILL SHEFFIELD, GOVERNOR

P O U C H  C, M.S. 0 20 9  
JU N E A U . A L A S K A  9 9811  
P H O N E : (9 07 ) 4 65 -3 25 0

June 4, 1985

Dennis Dewitt
Alaska State Hospital Association 
319 Seward Street 
Juneau, Alaska 99801

Dear Dennis:

I want to express my appreciation to you and the Association for your 
participation at our "Aging Together in Alaska Conference". Your participation 
and that of other Association members was very beneficial to the success of our 
meeting.

Peggy Burgin and I have reviewed your draft amendment to the guardianship laws 
/(AS 13.21.150(c)). We agree that it is important to clarify or limit the role 
of guardians in making a living will declaration on behalf of their client. Let 
me know if we can be of assistance.

Sincerely,

■JoT BTUolfe 
E/.’cutive Director

0 2 B 2 5 L H



3200 PROVIDENCE D R IV E -P O U C H  6C04 
AN CHO RAGE . ALASKA  99502-0o04 
PHONE: (907)562-2211

PROVIDENCE HOSPITAL SISTERS OF 
PROVIDENCE
SERVINC IN THE WEST SINCE 1*56

July 26, 1985

Joyce Munsc."
Director of Division of Pioneer Benefits 
Pouch CL
Juneau, Alaska 99811

RE: Amendment to Guardianship Law

Dear Ms. Munson:

We were happy that you were able to attend our recent Bioethics Symposium on 
the Incompetent Patient. The problem with the present wording of the 
Guardianship Law arose several times during the day. After the final session 
you asked about the present status of the possible amendment.

Enclosed with this letter is a copy of a possible amendment. This possible 
amendment was itself amended because the public guardianship office felt an 
earlier version might offer too much latitude to the gjardian. The present 
wording has the advantage of mentioning both the guarJian and physician, thus 
implying a dialogue process of informed consent.

I am also enclosing a second possible amendment worked out by the Alaska State
Hospital Association. This amendment also addresses the need for an amendment
and proposes such an amendment. Those with whom I spoke found this amendment 
as very satisfactory but favored the first enclosed copy in its wording.

I do hope you will be able to further the passage of either of the proposed 
amendments or another which may better solve the uncomfortable problem created 
by the wording of the present law.

It was my pleasure t ■ meet and speak to you. If I may of any assistance co
you in the future, I would be happy if you called upon me.

cc: Dennis DeWitt, A8HA
Brant McGee, Public Advocacy 
A1 M. Camosso, Providence Hospital 
Tom Boling, OLCCC 
Doug Smith, M.D.
Mark Agnew, M.D.
Donna Stephens, Pioneer Home 

Enclosures (2)

Sincerely

Coordinator, Human & Ethical Values



A LETTER OF INTENT AND INTERPRETATION 

Accompanying House Bill No.
Amending an Act entitled: "Protection of Persons Under Disability and Their 
Property."

PRESENT STATUTE:

AS 13.,26.150(e“ (3) presently reads: (e) A guardian may not...(3) consent on
behalf of the ward to the withholding of life-saving medical procedures.

PROBLEM AREAS:

(1) A literal reading of the statute would mean that life-saving 
medical procedures cannot be stopped once they are started.
Hence the possibility may arise that non-beneficial and even 
harmful procedures could not be withdrawn. A further result is 
that a different standard of care would be used for wards than 
for others. Those with'guardians might be either overtreated 
since the treatment could not be stopped once started or
undertreated because the treatment would not be begun lest it
could not with withdrawn.

(2) The meaning of "life-saving medical procedures" is not 
clear nor is it defined. An attempt to define the phrase defies 
enumeration. Basicai;y, this is so because the existing statute 
focuses on "procedures" etc., instead of the "relationship" of 
the procedure to the ward in terms of the benefits received, 
e.g., chemotherapy or a respirator is life-saving if it is 
helpful in the restoration of health of the ward but it would be 
counterindicated if it simply prolonged the dying process.

(3) To attempt to solve these problems by having the health 
care provider act independently of the guardian would defeat the 
purpose of guardianship. Also such activity on the part of the 
health care provider would undermine the informed consent 
process.

'•> . (4) In summary, this part of the statute can create
difficulties in the decision-making process for the guardian, 
ward., physician, health care institution and its personnel, and 
other health care providers. Carrying out the existing law 
would sometimes lead to conflict with the practice of good 
medicine and ethics.

PROPOSED AMENDMENT:

AS 13.26.150(e) (3): (e) A guardian may not...{3) consent on behalf of the
ward to the withholding either of comfort care of substantially beneficial 
medical treatment, although the guardian may consent to the physician's 
recommendation to withhold/withdraw medical procedures which offer no 
reasonable expectation of effecting a temporary or permanent cure of or relief 
from the illness or condition being treated.

J u l y  2 6 ,  1 9 8 5



HOUSE BILL HO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEEN1" LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "Protection of Persons Under Disability and Their 
Property."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.26.150(e). (e) A guardian may not

(3) consent on behalf of the ward to the witholding either of 

comfort care or of substantially beneficial medical treatment 

[OF LIFE-SAVING MEDICAL PROCEDURES]; however, the guardian may 

consent to, concur with the physician's recommendation to 

withhold/withdraw medical procedures which offer no reasonable 

expectation of effecting a temporary or permanent cure of or 

relief from the illness or condition being treated.

* Section 2. This Act takes effect immediately in accordance 

with AS 01 .10.070(c).

POSSIBLE PROPOSAL FOR AM AMENDMENT



LETTER OF INTENT AND INTERPRETATION -2- July 26, 1985

GENERAL INTENT OF THE AMENDMENT;

(1) By clearer delineation of the different types of 
medical/nursing care involved, the amendment would allow the guardian more 
adequately to carry out his/her responsiLilities toward the ward.

(2) By distinguishing among the three general categories, the 
amendment allows for one category where "life-saving medical procedures" may 
be withheld, viz., those which are clearly ineffective and not beneficial to 
the ward from the perspective of the ward.

(3) The amendment would facilitate and keep open communication, 
dialogue and the informed consent process among the guardian and health care 
providers at all times.

INTERPRETATION AND AMPLIFICATION ON THE MEANING OF THE TERMS USED IN THE
amendment: :  -------------------

(1) "Comfort care" is meant to cover that type of supportive 
care that common decency grants to allt people by virtue of their being human. 
It entails respect for all stages and conditions of human life. Comfort care 
has two basic aspects. (1) Basic "nursing-like" care aims at maintaining the 
ward physically comfortable and emotionally at ease. It includes such items 
as food, water, air, positioning, bathing, mouth care, suction, etc. in so far 
as these are consistent with supportive comfort care. (2) The second type of 
comfort care has a medical component but is not associated with aggressive 
medical treatment but rather aims at providing comfort or the easing of pain.

(2) "Substantially beneficial medical treatment" covers a 
broader range than "life-saving medical procedures", e.g., it would include 
the treatment and repair of a broken limb. The treatment decisions would be 
evaluated in relation to the benefits for the ward from the perspective of the 
ward, e.g., to restore the ward permanently or temporarily to a cognitive, 
sapient state would be considered "substantially beneficial medical 
treatment." Choices giving substantial benefits for the ward would of 
necessity be sought for by the guardian.

(3) The exception clause, "medical procedures which offer no 
reasonable expectation of effecting a temporary or permanent cure of or relief 
from the illness or condition being treated," is itself a definition of 
"ineffective, futile medical procedures which offer no benefit for the ward 
from his/her perspective." Rather than the vague phrase "ineffective futile 
medical procedure, the exception clause attempts to define its meaning.

(4) "Illness or condition being treated" is meant to prevent 
the holding back of medical treatment on the basis of another condition which 
is not treatable. For example, being mentally retarded is not a medically 

treatable condition and hence it cannot be used as a basis for withholding 
other medical procedures which are substantially beneficial for the ward.

(5) The terms "terminal", "dying", and the like were not used
(1) because they defy definition and (2) because, although they may fit most 
situations, they do not  fit all, e.g., is a person in a stable coma dying or 
not. "



IN T HE L E G I S L A T U R E  OF  T H E  STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an Act; entitled: " A n  A c t  r e l a t i n g  to p o w e r s  and duties of g u a r d i a n s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S TA T E O F  ALASKA:

* S e c t i o n  1. AS 1 3 .2 6.15 0( e)  is a m e n d e d  to read:

, /  #l •

(e) A  g u a r d i a n  m a y  n o t

(1) p l a c e  the w a r d  in a f a c i l i t y  or i n s t i t u t i o n  f o r  the 

m e n t a l l y  ill o t h e r  t h a n  t h r o u g h  a ^ f o r m a l  c o m m i t m e n t  p r o c e e d i n g  u n d e r  

A S  4 7 . 3 0 . 3 5 0  - 4 7 . 3 0 . 9 1 5  in w h i c h  the w a r d  has a separate g u a r d i a n  ad 

litem;

(2) c o n s e n t  o n  b e h a l f  of the w a r d  to a n  a b o r t i o n , " s t e r i l i­

zation, p s y c h o s u r g e r y ,  o r  r e m o v a l  of  b o d i l y  orga n s e x c e p t  w h e n  n e c e s -  

sa r y to p r e s e r v e  t he  l i f e  or p r e v e n t  serious i m p a i r m e n t  of the p h y s -  |
-  • . «. # j  •

ical h e a l t h  of the w a rd ;

(3) c o n s e n t  on b e h a l f  of the w a r d  to the w i t h h o l d i n g  of

l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s ;  ho we v er ,  the g u a r d i a n  is n o t  r e q u i r e d

t o  o p p o s e  t h e  c e s s a t i o n  o r  w i t h h o l d i n g  o f  l i f e - s a v i n e .  m e d i c a l

pr oc e d u r e s  w h e n  t h o s e  p r o c e d u r e s  w i l l  serve o n l y  to p r o l o n g  the dying

'p r oc e ss  and o f f e r  n o  r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a t e m p or a ry  
• • •• 

or p e r m a n e n t  cur e o f  or  r eli ef  f r o m  the illn e ss  or c o n d i t i o n  b e i n g

t r e a t e d ; • ••

(4) c o n s e n t  on  b e h a l f  of the w a r d  to the p e r f o r m a n c e  of  an 

e x p e r i m e n t a l  m e d i c a l  p r o c e d u r e  or to p a r t i c i p a t i o n  in a m e d i c a l  e x p e r­

iment n o t .i n t e n d e d  to p r e s e r v e  the life or p r e v e n t  s e r i ou s  im pa i rm e nt  

of the p h y s i c a l  h e a l t h  of the ward;

(5) c o n s e n t  oh b e h a l f  of the w a r d  to t e r m i n a t i o n  of  the

IN  THE HOUSE

HOUSE E IL L  NO .



OUR LADY 
OF COMPASSION 
CARE CENTER

1  SISTERS OF 
n PROVIDENCE

4$o> COFJDOVA STREET • POUCH 66 •" SI RVINC IN' i l  IF Wl.ST SIMM. l.Htf)
ANCHORAGE. ALASKA oqso: 
PHONE: Loo?) 56:::S i

D e c e m b e r  5, 1 9 8 3

K a t h l e e n  H a r r i n g t o n ,  A t t y .

P r o b a t e  M a s t e r  
303 K. S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  Ms. H a r r i n g t o n :

I r e p r e s e n t  a l o c a l  L o n g  T e r m  C a r e  F a c i l i t y ,  O u r  L a d y  o f  C o m p a s s i o n  
C a r e  C e n t e r .  O u r  S o c i a l  S e r v i c e s  s t a f f  h a v e  b e e n  v e r y  i n v o l v e d  w i t h  
y o u r  o f f i c e s  a n d  t h e  a p p o i n t m e n t  o f  G u a r d i a n s  f o r  o u r  i n c o m p e t a n t  

r e s i d e n t s .  A n  i s s u e  t h a t  is b e c o m i n g  m o r e  o f  a d i s c u s s i o n  p o i n t  is 
t h a t  o f  t h e  r e l a t i o n s h i p  o f  N o  C o d e  o r d e r s  a n d  t h e  G u a r d i a n .

I t  i s  m y  u n d e r s t a n d i n g  t h a t  s i n c e  y o u r  a p p o i n t m e n t  as P r o b a t e  M a s t e r  

y o d  h a v e  b e e n  a d d r e s s i n g  t h e  i s s u e  o f  N o  C o d e  in t h e  f o l l o w i n g  m a n n e r .
O n  a c a s e  b y  c a s e  b a s i s  y o u  e v a l u a t e  t h e  n e e d ,  a n d  if a p p r o p r i a t e ,  

i n c l u d e  in t h e  l a n g u a g e  o f  t h e  o r d e r  a c k n o w l e d g e m e n t  t h a t  a G u a r d i a n  
c a n  n o t  w i t h h o l d  l i f e  s a v i n g  a c t i o n s .  H o w e v e r ,  i t  is m e n t i o n e d  t h a t  

o t h e r  f a m i l y  m e m b e r s  a n d  t h e  p h y s i c i a n  c a n  m a k e  s u c h  a d e c i s i o n . i n  
r e g a r d s  to N o  C o d e .  It h a s  b e e n  e x p l a i n e d  t o  m e  t h a t  if i t  is n o t  

m e n t i o n e d  in t h e  o r d e r ,  t h e  a b o v e  m a y  n o t  b e  a s s u m e d .

Our P a d  L z z y  A d m i r . _ ? z r a m s r  h a s  reser.tly r e c e i v e d  e l e g a l  cpir.ior. 
t h r o u g h  D e n n i s  Devritt. P r e s i d e n t  of t h e  A l a s k a  S t a t e  H o s p i t a l  A s s o c -  
i e n o r . • :  r j Hvs -  e, c c c ” z.cl* v c u r  — g z . 2 1  s e e m r  ~ r ic

c o n c l u s i o n  is t h a t  a t e s t  c a s e  n e e d s  to b e  f o u n d  t o  b r i n g  i s s u e  o f  
N o  C o d e  O r d e r s  a n d  t h e  G u a r d i a n s h i p  r o l e  t o  a c o n c l u s i o n .

O u r  f a c i l i t y  s t a f f  a r e  o f t e n  i n v o l v e d  w i t h  p h y s i c i a n s  a n d  f a m i l i e s  in 

e n c o u r a g i n g  t h e i r  p a r t i c i p a t i o n  in c h o o s i n g  t h e i r  o w n  p l a n  o f  car e .
T h i s  i n c l u d e s  d e c i s i o n s  a b o u t  l i f e  s a v i n g  a c t i o n s .  S o m e t i m e s  a d e c i s i o n  
h a s  b e e n  m a d e  p r i o r  t o  G u a r d i a n s h i p  h e a r i n g s ,  o t h e r  t i m e s  i t  h a s  n o t .

I f e e l  c l a r i f i c a t i o n  of t h e  G u a r d i a n s  r o l e  is n e e d e d  t o  p r o v i d e  s t r u c t ­
u r e  t o  a l l  p a r t i e s  i n  t h e  m i d s t  o f  t h e s e  d e c i s i o n s .  S o m e t i m e s  a d v o ­

c a t i n g  for p a t i e n t s  b e s t  c a r e  d o e s  n o t  i n c l u d e  a d v a c a t i n g  f o r  a s p e c i f i c  
l i f e  s a v i n g  a c t i o n .  T h i s  o p t i o n  is n o t  a l w a y s  a l l o w e d  u n d e r  t h e  p r e s e n t  
s y s t e m .
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OUR LADY 
OF COMPASSION 
CARE CENTER
48 9s CORDOVA STREET • POUCH t>6 
ANCHORAGE. ALASKA q?so: 
PHONE. wc-’ : : : : :S i

__ SISTERS OF 
N  PROVIDENCE

SI RVIN'C IN Ti l l .  VVI.STSINCT. |X<;&

I a m  m o s t  i n t e r e s t e d  in y o u r  i n p u t  a n d  r e a c t i o n s  t o  t h e  e n c l o s e d  
o p i n i o n .  I a m  a l s o  l o o k i n g  at w h a t  p o s s i b l e  s t e p s  w e  c o u l d  t a k e  
t o g e t h e r  t o  d i s c u s s  t h i s  i s s u e  a n d  f i n d  a r e a s o n a b l e  s o l u t i o n .  I 
r e a l i z e  t h e  d i f f i c u l t y  t h i s  i s s u e  r a i s e s  f o r  all p a r t i e s  a n d  t h e  
c o m p l i c a t i o n s  l e g a l l y  a n d  m o r a l l y .

I l o o k  f o r w a r d  to h e a r i n g  f r o m  y o u .

S i n c e r e l y ,

O U R  L A D Y  O F  C O M P A S S I O N  C A R E  C E N T E R

J u l i a  T h o r s n e s s ,  B S W  

D i r e c t o r  o f  S u p p o r t  S e r v i c e s

c c  . . I'Uyc.j 4- / CLiT.— n  u_srraror

L-. C h a r l e n e  D o r i s ,  C o r o n e r

J T / j a r  1 2 / 5 / 8 3

M E M B E R S  Ol T H E  SISTERS O F  P R O V I D E N C E  C O R P O R A T I O N - A L - S K  A: PROVID E N C E  HOSPITAL. ANCHORAGE-'' 
W A S H I N G T O N :  PP.OYCTESCE MEDIC/L CENTER. S E A 7 T U E - T H E  DePAUL R E T I R E M E N T  RESIDENCE A N D  M O U N T  
HOSPITAL. EVEI.ETT-ST PETER HOSrtTAL OLYMPLA-ST. ELIZABETH HOSPITAL Y A K I M A - S T  JOSEPH KOSPIT/ 
PROVIDENCE HOSrT.C- M E D F O R D — PROVIDENCE M E D I C A L  CENTER. P O R T L A N D — P R O V I D E N C E  CHI ID CENTER, 
P O R T L A N D — C  A LIFO R N  LA: PROVIDENCE HOSPITAL O A K L A N D - P R O V I D E N C E  HIGH S C H O O L  EUr.BA.NK— SAINT,

LAD'' O F C O M P A S S I O N  C A R E  CENTER. A N C H O R A G E -  
N C E N T  N U R S I N G  CENTER. SEATTLE— PROVIDENCE 
E E N — ST H E L E N  H O S P I T A L . C H E H A U S - O R E C O N :  
J - S T  V I N C E N T  HOSPTTAL A N D  M E D I C A L  CENTER. 
REDICAL CENTER. B U R B A N K
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