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O r i g i n a l  s p o n s o r :  G o l l

IN THE HOUSE BY- THE J U D I C I A R Y  COMMITTEE

CS FOR S P O N S O R  S U B S T I T U T E  FOR HOUS E BILL NO. 467 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - SECOND S E S S I O N

A  BILL

For an Act entitled: "An A c t  r e l a t i n g  to the h e r d i n g  of fish."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 16.10 is amended by adding a n e w  section to read:

Sec. 16.10.135. H E R D I N G  FISH BY AIRCRAFT. (a) A  person may not 

i ntentionally drive or her d fish by aircraft.

(b) A  p er son w h o  vi olates this section is g uilty of a class B

mi s d e m e a n o r .

(c) A i r c r a f t  and equipment usea in or in aid of a vi olation of 

this section m a y  be seized and disposed of u n d e r  AS 16.05.190.

- 1 - CSSSHR 467 ATtid l



D E P A R T M E N T  OF P U u L I C  S A F E T Y  

P O S I T I O N  P A P E R  - CS S SHB 467 (FISH)

N E U T R A L

HB 4 67  - "An A c t  r e l a t i n g  to th e  h e r d i n g  o f  fish."

T h e  D i v i s i o n  o ^  Fish & W i l d l i f e  P r o t e c t i o n  is neutral on this bill. It 

w o u l d  be d i ff i c u l t ,  in m a n y  c a s e s ,  to o b t a i n  s u f f i c i e n t  e v i d e n c e  to p r n v e  

the e l e m e n t s  o f  tne c r i m e  t h a t  an a i r c r a f t  did in f a c t  d r i v e  o r  her d  

fish. The D i v i s i o n  o f  F i s h  & W i l d l i f e  P r o t e c t i o n  w o u l d  p u r s u e  the m o s t  

o b v i o u s  c a s e s  w h e r e  s u f f i c i e n t  e v i d e n c e  an d  w i t n e s s e s  ar e  a v a i l a b l e  to 

p r o v e  the e l e m e n t s  of th e cr i me .  In c o n j u n c t i o n  w i t h  the D e p a r t m e n t  o f  

Law, marginal cases, l a c k i n g  s u f f i c i e n t  e v i d e n c e  to p r o v e  t h e  e l e m e n t s  o f  

h e r d i n g  o r  d r i v i n g  fish by a i r c r a f t  will not  be p r o s e c u t e d .

Thi s bill does not s p e c i f i c a l l y  a d d r e s s  Sdfety. H o w e ve r ,  w i t h  the h igh 

n u m b e r  of a i r c r a f t  p r e s e n t l y  b e i n g  u se d  as fish s p o t t e r s ,  a n y  m e a s u r e s  

t h a t  will d e c r e a s e  h a z a r d o u s  f l y i n g  c o n d i t i o n s  and i n c r e a s e  the s a f e t y  

m a r g i n s  for all p a r t i c i p a n t s  is a p o s i t i v e  app r o a c h .

R o b e r t  J. S u n d b e r g  

C o m m i s s i o n e r s  P u b l i c  S a f e t y



S T A T E  OF A L A S K A  1985 L E G I S L A T I V E  S E S S I O N  
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Alaska State Legislature
House of Representatives 

Special Committee on Fisheries

Pouch V
Juneau. Alaska 99811

Phone: 
(907) 465-4924

Officia l Business

M E M O R A N D U M F e b r u a r y  8, 1986

TO: R e p r e s e n t a t i v e  A d e l’ ' ’ '’ " 
R e p r e s e n t a t i v e  Dick 
C o - c h a i r m e n ,  House

FROM: R e p r e s e n t a t i v e  Peter G

SUBJECT: SSHB 467

S p o n s o r  S u b s t i t u t e  for House Bill 467 is d e s i g n e d  to c l a r i f y  
state p o l i c y  r e g a r d i n g  the use of a i r c r a f t  in fishing 
o p e r a t i o n s .

It p r o h i b i t s  the use of a i r c r a f t  to h e r d  fish. The 
l e g i s l a t i o n  was d r a f t e d  at the r e q u e s t  of c o m m e r c i a l  
f i s h ermen  for s t a t u t o r y  langu a g e  to p r e v e n t  wha t they 
c o n s i d e r  to be a d a n g e r o u s  and u n f a i r  use o f  a i r c r a f t  in 
fishing operations.

A l l e g a t i o n s  that a h e l i c o p t e r  was s u c c e s s f u l l y  used to drive  
h e r r i n g  from s h a l l o w  w a t e r s  into a w a i t i n g  seine last y e a r  
and n u m b e r o u s  q u e s t i o n s  to the F i s h e r i e s  C o m m i t t e e  as to the 
state of the law n e c e s s i t a t e d  this b i l l  to c l a r i f y  the 
rights of p i l o t s  p r i o r  to the 1986 f i sh ing season.

The A laska D e p a r t m e n t  of Fish ar/ Game s t r o n g l y  s u p p o r t e d  
the bill d u r i n g  t e s t i m o n y  b e f o r e  the House S p ecial C o m m i t t e e  
on Fisheries. A  D e p a r t m e n t  s poke s m a n  said fishe ries nanagers 
are c o n c e r n e d  that w i d e s p r e a d  use of a i r c r a f t  in this m a n n e r  
c ould incre ase the fishing power  of v e s s e l s  to the p o i n t  
w h e r e  they v/ould be c o n c e r n e d  about o p e n i n g  some fisheries.

This l e g i s l a t i o n  was t h o r o u g h l y  d i s c u s s e d  and strongly 
e n d o r s e d  by the UFA'S m e m b e r  o r g a n i z a t i o n s  at thei r recent 
annual meeting.

P r e sent law does not p r o v i d e  the state w i t h  the n e c e s s a r y  
legal tools to ha.lt the h e r d i n g  of fish by aircraft. The 
langua ge is p a t t e r n e d  after a r e g u l a t i o n  p r o h i b i t i n g  the use 
of a i r c r a f t  to herd  or drive  wildlife . This r e g u l a t i o n  has 
been s u c c e s s f u l l y  used s e veral times, the m o s t  r ecent 
c o n v i c t i o n  coming in a case w h e r e  a big gam e guide u s e d  an 
a i r p l a n e  to d r i v e  b r o w n  bear toward his clients.



S S H E 4 6 7

F e b r u a r y  8, 1 9 8 6  
P a g e  T w o

O n e  i s s u e  r a i s e d  d u r i n g  h e a r i n g s  o n  t h e  l e g i s l a t i o n  is 

w h e t h e r  t h e  s t a t e  h a s  t h e  p r o p e r  j u r i s d i c t i o n  t o  e n f o r c e  t h e  
r e s t r i c t i o n s .  I p o s e d  t h a t  q u e s t i o n  t o  t h e  A l a s k a  

h e a d q u a r t e r s  o f  t h e  F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n ,  a n d  w a s  

a d v i s e d  t h a t  t h e  s t a t e  h a s  t h e  p r o p e r  a u t h o r i t y .  A s  
e x a m p l e s ,  t h e  F A A  c i t e d  r e g u l a t i o n s  r e l a t i n g  t o  t h e  h e r d i n g  
o f  g a m e ,  a e r i a l  w o l f  h u n t s  a n d  a i r b o r n e  h u n t i n g .

I r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  c o n s i d e r  t h e  a t t a c h e d  l e t t e r  
o f  i n t e n t  f o r  t h e  l e g i s l a t i o n .  T h e  p u r p o s e  o f  t h e  l e t t e r  is 
t o  c l a r i f y  t h a t  t h e  l e g i s l a t i o n  is n o t  i n t e n d e d  t o  r e s t r i c t  
t h e  u s e  o f  s p o t t e r  p l a n e s  in a n y  c o m m e r c i a l  f i s h e r y .



L E T T E R  O F  I N T E N T  F O R  H O U S E  B I L L  4 6 7

house Bill 467 is i n t en ded to p r o h i b i t  the h e r d i n g  of fish 
by aircraft. It is not the intent of the legi sl a t u r e  to 
o t h e r w i s e  restr i c t  the 1 aal uses of a i r c r a f t  for s p o t t i n g  
schools of fish in c o n j u n c t i o n  w i t h  c o m m e r c i a l  fishing 
o p e r a t i o n s .
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Alaska State Legislature
House of Representatives 

Special Committee on Fisheries

Phone:
(907) 465-4924

Pouch V
Juneau, Alaska 99811

M E M O R A N D U M J a n u a r y  30, 198 6

TO :

FR O M :

R e p r e s e n t a t i v e  M i k e  M i l l e r  

C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n  
C o - C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e  \

R e p r e s e n t a t i v e  P e t e r  G o l l  r V  
C h a i r m a n ,  H o u s e  S p e c i a l  C o m m i t t e e  o n  F i s h e r i e s

S U B J E C T :  S S H B  ^67 (An A c t  r e l a t i n g  to t h e  h e r d i n g  c f  fish)

D u r i n g  h e a r i n g s  b y  t h e  S p e c i a l  C o m m i t t e e  o n  F i s h e r i e s  o n  
S S H B  467 , t w o  p o i n t s  w e r e  r a i s e d  r e g a r d i n g  t h e  p e n a l t i e s  

p r o p o s e d  in t h i s  l e g i s l a t i o n .  It w a s  d e c i d e d  t h a t  t h e s e  
m a t t e r s  w o u l d  be th e  m o s t  a p p r o p r i a t e l y  a d d r e s s e d  b y  th e  
J u d i c i a r y  C o m m i t t e e .

S p e c i f i c a l l y ,  R e p r e s e n t a t i v e  M i k e  N a v a r r e  s u g g e s t e d  t h a t  t h e  
$ 1 , 0 0 0  f i n e  a l l o w e d  u n d e r  t h e  l e g i s l a t i o n  m a y  n o t  p r o v i d e  a 
s i g n i f i c a n t  e n o u g h  d e t e r r e n t  w h e n  s u c h  f i s h i n g  o p e r a t i o n s  

m i g h t  a l l o w  a f i s h e r m e n  t o  c a t c h  $ 4 0 0 , 0 0 0  w o r t h  o f  f i s h  in a 
s i n g l e  s e t  o f  a s e i n e .  R e p r e s e n t a t i v e  N a v a r r e  s a i d  h e  w o u l d  
l i k e  to  h a v e  t h e  d e t e r r e n t  e f f e c t  o f  h i g h e r  f i n e s  e x a m i n e d  
m o r e  c l o s e l y .

A  s e c o n d  i s s u e  t h e  F i s h e r i e s  C o m m i t t e e  d e c i d e d  t o  a s k  t h e  
J u d i c i a r y  C o m m i t t e e  to e x a m i n e  is w h e t h e r  s p e c i f i c  l a n g u a g e  
s h o u l d  be  a d d e d  to  t h e  l e g i s l a t i o n  r e g a r d i n g  c o n f i s c a t i o n  o f  
a i r c r a f t  u s e d  in s u c h  v i o l a t i o n s .

I a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  t h e s e  t w o  i s s u e s .
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Alaska State Legislature
House of Representatives 

Special Committee on Fisheries

Phone:
(907) 465-4924

Pouch V
Junesiu. Alaska 99811

M E M O R A N D U M J a n u a r y  18, 19S6

TO:

. R O M :

SUBJEC . :

M e m b e r s  
H o u s e  S p e c i a l  C o m m i t t e

R e p r e s e n t a t i v e  P e t e r  
C h a i r m a n

S S H B  467

T h e  f i r s t  m e e t i n g  t h i s  s e s s i o n  o f  the H o u s e  S p e c i a l  
C o m m i t t e e  o n  F i s h e r i e s  w i l l  t a k e  p l a c e  a t  8:30 a.m. T u e s d a y ,  
J a n u a r y ,  21, 1986, in R o o m  17 o f  t he  C a p i t o l  B u i l d i n g .  Up 
fo r c o n s i d e r a t i o n  w i l l  be S S H B  467, A n  A c t  r e l a t i n g  to the 
h e r d i n g  o f  fish.

T h i s  l e g i s l a t i o n  is d e s i g n e d  to p r e v e n t  th e u se  o f  a i r c r a f t  
in the h e r d i n g  o f  f i s h  i n t o  c o m m e r c i a l  f i s h i n g  gear. I 
d r a f t e d  the l e g i s l a t i o n  a t  t he  r e q u e s t  of  c o m m e r c i a l  
f i s h e r m e n  w h o  w i s h e d  v.o h a l t  w h a t  t h e y  c o n s i d e r e d  to be  a 
d a n g e r o u s  a n d  u n f a i r  u s e  o f  a i r c r a f t  in f i s h i n g  o p e r a t i o n s .

T h i s  c o n c e r n  w a s  r a i s e d  w h e n  a h e l i c o p t e r  w a s  s u c c e s s f u l l y  
u s e d  to d r i v e  h e r r i n g  f r o m  s h a l l o w  w a t e r s  i n t o  a w a i t i n g  
s e i n e  d u r i n g  t h e  S i t k a  h e r r i n g  f i s h e r y  la st  spr ing . T h e  

e s t i m a t e d  v a l u e  o f  h e l i c o p t e r - a i d e d  h a u l  o f  h e r r i n g  w a a  
$ 4 0 0 , 0 0 0 .

T h e  f i s h e r m e n  w h o  a p p r o a c h e d  m e  c o n t e n d  t h e  p r a c t i c e  no t 
o n l y  r e p r e s e n t e d  a n u n f a i r  u s e  o f  a i r c r a f t  b u t  e n d a n g e r e d  
o t h e r  v e s s e l s  c r o w d e d  i n t o  a n  e x t r e m e l y  s m a l l  f i s h i n g  area. 
T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  D i v i s i o n  o f  F i s h  a n d  
W i l d l i f e  P r o t e c t i o n  h a v e  v o i c e d  c o n c e r n  a b o u t  the p r a c t i c e  
b e c o m i n g  m o r e  w i d e s p r e a d .

As the a t t a c h e d  c o r r e s p o n d e n c e  f r o m  t h e  D e p a r t m e n t s  o f  La w 
a n d  F i s h  a n d  G a m e  r e v e a l ,  p r e s e n t  law d o e s  n o t  p r o v i d e  the 
s t a t e  w i t h  th e n e c e s s a r y  l e g a l  t o o l s  to h a l t  th e h e r d i n g  o f  
fish  by a i r c r a f t .  A f t e r  d i s c u s s i n g  the m a t t e r  w i t h  the 
D e p a r t m e n t  o f  Law, I inr.roduced t h e  s p o n s o r  s u b s t i t u t e  to 
s h i f t  the f o c u s  o f  e n f o r c e m e n t  f r o m  th e  f i s h e r m a n  to th e 
p i lot .



H o u s e  B i l l  467 
J a n u a r y  18, 1986 
Pa ge  T w o

T h e  s p o n s o r  s u b s t i t u t e  is p a t t e r n e d  a f t e r  a r e g u l a t i o n  
p r o h i b i t i n g  th e u s e  o f  a i r c r a f t  to h e r d  o r  d r i v e  w i l d l i f e .  
T h i s  r e g u l a t i o n  h a s  b e e n  s u c c e s s f u l l y  u s e d  s e v e r a l  t i n e s ,  
th e m o s t  r e c e n t  c o n v i c t i o n  c o m i n g  in a c a s e  w h e r e  a b i g  g a m e  
g u i d e  u s e d  a n  a i r p l a n e  to d r i v e  b r o w n  b e a r  t o w a r d  h is  
c l i e n t s .

S o m e  a t t o r n e y s  in th e D e p a r t m e n t  o f  L a w  b e l i e v e  th e a c t i o n s  
o f  a n  a i r c r a f t  in d r i v i n g  f i s h  t o w a r d  a f i s h i n g  n e t  w i l l  be 
e a s i e r  to p r o v e  t h a n  th e m e n t a l  s t a t e  o f  a f i s h e r m a n .



. : HILL SHEFFIELD, GOVERNOR

D K P V H T M F V r  O F  F I S H  \ \ I >  ( i \ MK

OFFICE OF THE COMMISSIONER PO  90/ 3-2000 
JUNEAU, ALASKA 39802 
PHONE: 907 I  4 6 5 - 4 1 00

J u n e  11, 1 9 8 5

IJUN 1 4 i0g5Tlie H o n o r a b l e  Fe^.er G o l l  
A l a s k a  S t a t e  H o u s e  
P. 0. B o x  5 81 

H a i n e s ,  A K  9 9 8 2 7

D e a r  R e p r e s e n t a t i v e  G o l l :

T h a n k  y o u  f o r  y o u r  l e t t e r  o f  M a y  28 r e g a r d i n g  u s e  o f  a i r c r a f t  in 

f i s h i n g .  W e  w i l l  b e  a v a i l a b l e  t o  a s s i s t  y o u  in d e v e l o p i n g  t h e  
r e c o m m e n d a t i o n s ,  a l t h o u g h ,  q u i t e  f r a n k l y ,  I a m  n o t  s u r e  w h a t  t h e  
" s o l u t i o n "  w i l l  be.

T h e  f i r s t  d e c i s i o n  p o i n t  is: w h a t  a r e  t h e  p r o b l e m s  a n d  w h a t

n e e d s  t o b e  d o n e  a b o u t  it. T h e  u s e  o f  a i r c r a f t  h a s  its

a d v a n t a g e s  a n d  d i s a d v a n t a g e s .  I n  s o m e  l o c a t i o n s ,  f o r  e x a m p l e ,  
t h e  T o g i a k  h e r r i n g  f i s h e r y ,  t h e  u s e  o f  s p o t t e r s  m a k e s  t h e  f i s h e r y  

o p e r a t e  e f f i c i e n t l y .  O n  t h e  f l i p  s i d e ,  d r i v i n g  h e r r i n g  w i t h  a 

h e l i c o p t e r  in a v e r y  f a s t - p a c e d  f i s h e r y ,  l i k e  S i t k a  h e r r i n g ,  c a n  
c a u s e  m a n a g e m e n t  p r o b l e m s .  T h e s e  t w o  f a c t o r s  w i l l  m o s t  l i k e l y  
h a v e  to b e  c o n s i d e r e d  in a n y  p i e c e  o f  l e g i s l a t i o n  w h i c h  is 

d r a f t e d .  A l s o ,  in s o m e  c a s e s ,  r e s t r i c t e d  u s e  c f  a i r c r a f t  c o u l d
h a v e  a l l o c a t i v e  o v e r t o n e s ,  i . e. , b i g  b o a t  vs. s m a l l  b o a t ,  l o c a l
vs. n o n l o c a l ,  a n d  s e i n e  vs. g i l l  n e t .  T h e  d e p a r t m e n t  w i l l  h a v e  
t c  b e  c a r e f u l ap: tic f avoir o n e  SxcLe cveir L’ne oliiieir jt£
w e  a s s i s t  y o u  a n d  t h e n  t e s t i f y  b e f o r e  t h e  v a r i o u s  l e g i s l a t i v e  
c o m m i t t e e s .

A n  e q u a l l y  d i f f i c u l t  t a s k  is g o i n g  to b e  u h e  f o r g i n g  o f  s o m e t h i n g  

t h a t  is e n f o r c e a b l e .  T h e  m a j o r  p r o b l e m  t h e  B o a r d  o f  F i s h e r i e s  
h a s  h a d  w i t h  r e q u e s t s  to  r e s t r i c t  t h e  u s e  o f  a i r c r a f t  is t h a t  i t s  
a u t h o r i t i e s  a r e  l i m i t e d  in t h e  f i e l d .  I e x p e c t  th e  L e g i s l a t u r e  
w i l l  h a v e  t h e  s a m e  p r o b l e m .  W h i l e  b o t h  b o d i e s  c a n  r e s t r i c t  th e  

u s e  o f  a i r c r a f t  in f i s h i n g  o p e r a t i o n s ,  t h e  s t a t e  c a n n o t  c o n t r o l  
t h e  a i r s p a c e ;  o n l y  th e  f e d e r a l  g o v e r n m e n t  h a s  t he  a u t h o r i t y .  So, 
w h a t  h a p p e n s  is a s i t u a t i o n  w h e r e  if r e s t r i c t i o n s  a r e  in p l a c e ,  
t h e  p i l o t  a n d  f i s h e r m e n  c a n  a v o i d  c i t a t i o n  b y  s a y i n g  t h e  a i r c r a f t  
w a s  u s e d  f o r  s u p p l i e s  o r  n a v i g a t i o n ,  a n d  t h e  s t a t e  m u s t  p r o v e  

o t h e r w i s e .  T h i s  is the e x p e r i e n c e  w e  h a d  w h e n  s p o t t e r  a i r c r a f t  
w e r e  p r o h i b i t e d  in t h e  K o d i a x  h e r r i n g  f i s h e r y .

M •< 1 1 I M



Th e  H o n o r a b l e
P e t e r  G ol l

J u n e  11, 1985

M y  s t a f f  w i l l  b e  g l a d  to  c o n t r i b u t e  o u r  p a s t  e x p e r i e n c e  r e g a r d i n g  

r e g u l a t i o n s  r e l a t i v e  t o t h e  u s e  o f  a i r c r a f t  in f i s h i n g  o p e r a t i o n s  
to y o u r  d r a f t i n g  p r o c e s s .  I w i l l  a s k  B o b  C l a s b y  to  w o r k  d i r e c t l y  
w i t h  R o d g e r  P a i n t e r  o n  th i s .

S i n c e r e l y ,

D o n  W. C o l l i n s w o r t h  
C o m m i s s i o n e r

cc: B o b  C l a s b y

K o d g e r  P a i n t e r  
L a r r i  S p e n g l e r



MEMORANDUM State of Alaska
o S eeve n P e n n o y e r

D e p u t y  C o m m i s s i o n e r  
Dept, of Fish & Game

I'Torman C. G o r s u c h  
A t t o r n e y  General

A: J
By: L a r r i  Irene S p e n g l e r ^

A s s i s t a n t  A t t o r n e y  General
D e p a r t m e n t  of Law

o a t e .  May 29 , 1985

P I L E  N O

TELEPHONE NO. 4 6 5 - 3 6 0 0

s u b j e c t  h e l i c o p t e r  h e r r i n g
h e rdi ng

A t t a c h e d  is a copy of a letter I r e c e n t l y  p r e p a r e d  in 

r e s p o n s e  to question s f r o m  R e p r e s e n t a t i v e  Ben G r u s s e n d o r f  on the 

h e r d i n g  of h e r r i n g  by helicopter. It sounds as t hough he and 

R e p r e s e n t a t i v e  Goll are c o n c e r n e d  about the same episode. As y o u  

can see, I agree w i t h  y o u r  analysis, and have adde d more i n f o r m a­

tion, in r e s p o n s e  to the speci f i c  questio ns put by R e p r e s e n t a t i v e  

G r u s s e n d o r f .

L I S :d i m  

A t t a c h m e n t

cc w / a t t a c n m e n t : R e p r e s e n t a t i v e  Peter G o L L y
Ken Parker, A D F & G
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RE~L 7 TO:

jDEa*A^T35IS?iT W  LA'S*’
O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

I  l a y  2 9 ,  1 9 8 5

□  1331 W  J lh  AVEN U E  
SU ITE ECO
ANCHORAGE. A LASKA  55501 
PHONE: I5J7I 376-3550

□  I  ■ {•;. T IONAL CENTER 
ICO CUSHMAN ST 
SUITE JOO
FAIRBANKS . ALASKA  33701 
PHONE: 19071 A 53 1553

1/ p'.POUCH K ■ STATE  CAPITOL 
JUNEAU . A LASKA  S9B11«re rrrn

' . . a  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
? ‘. 0 .  B o x  9 2 8  
S i t k a ,  A l a s k a  9 9 3 3 5

R e :  h e l i c o p t e r  h e r r i n g  h e r d i n g

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

Y o u  h a v e  a s k e d  s e v e r a l  q u e s t i o n s  . ••.d o n  a n  i n c i d e n t  
w h i c h  a p p a r e n t l y  o c c u r r e d  d u r i n g  t h e  S i t k a  n . - . r i n g  s a c  r o e  f i s h ­
e r y  i n  A p r i l ,  i n v o l v i n g  t h e  h  r a i n g  o f  h e r r i n g  b y  a  h e l i c o p t e r ,  
i h e  a c t i v i t y  a s  y o u  d e s c r i b e d  i t  i n v o l v e d  a  h e l i c o p t e r  h o v e r i n g  
n e a r  t h e  b e a c h  a  f e w  f e e t  a b o v e  t h e  w a t e r ,  f r i g h t e n i n g  t h e  h e r ­
r i n g  a w a y  f r o m  t h e  a i r c r a f t .  T h i s  i s  p r o b a b l y  n o t  i l l e g a l  u n d e r  
c u r r e n t  s t a t u t e s  a n d  r e g u l a t i o n s .  I t  i s  f a i r l y  c l e a r  t h a t  t h e  
h e l i c o p t e r  w o u l d  b e  e x e m p t  f r o m  v e s s e l  l i c e n s i n g  r e q u i r e m e n t s ,  
s i n c e  v e s s e l  i s  d e f i n e d  i n  A G  16 .05 . 9 4 0 27 ) a s  a  f l o a t i n g  c r a f t .  
H o w e v e r ,  t h e  p i l o t  o f  t h e  h e l i c o p t e r  w o u l d  p r o b a b l y  h a v e  t o  h a v e  
a  c o m m e r c i a l  f i s h i n g  l i c e n s e ,  s i n c e  c o m m e r c i a l  f i s h e r m a n  i s  d e ­
f i n e d  i n  A S  16 .0 5 .9 ^0 (4 ) a s  i n d i v i d u a l s  w h o  p a r t i c i p a t e  d i r e c t l y  
o r  i n d i r e c t l y  i n  t h e  t a k i n g  o f  f i s h .

T h e  a c t i v i t y  y o u  d e s c r i b e d  p r o b a b l y  d o e s  n o t  c o n s t i t u t e  
w a s t e  o f  h e r r i n g ,  w h i c h  w o u l d  b e  p r o h i b i t e d  b y  A S  1 6 . 1 0 . 1 7 3 .  
T h a t  s t a t u t e  d e f i n e s  w a s t e  a s  t h e  f a i l u r e  t o  u s e  t h e  f l e s h  o f  
c o m m e r c i a l l y - t a k e n  h e r r i n g  f o r  c e r t a i n  s p e c i f i e d  p u r p o s e s ,  w h i c h  
d o e s  n o t  s e e m  o n  i t s  f a c e  t o  a p p l y .  I n  a n y  e v e n t ,  t h e r e  w o u l d  b e  
a  f a c t u a l  q u e s t i o n .  F u r t h e r ,  t h e  p r o h i b i t i o n  o n  w a n t o n  w a s t e  i n  
A S  1 6 . 3 0 . 0 1 0  a p p l i e s  o n l y  t o  s p e c i f i e d  g a m e  a n i m a l s .

T h e  B o a r d  o f  F i s h e r i e s  t e c h n i c a l l y  h a s  t h e  a u t h o r i t y  t o  
p r o h i b i t  t h e  u s e  o f  h e l i c o p t e r s  o r  a i r c r a f t  i n  f i s h i n g ,  u n d e r  t h e  
g e n e r a l  r e g u l a t o r y  p o w e r s  s e t  o u t  i n  A S  1 6 . 0 5 . 2 5 1 ( a ) .  H o w e v e r ,  
i t  h a s  b e e n  t h e  e x p e r i e n c e  o f  t h e  L  j p a r t m e n t  o f  P u b l i c  S a f e t y ,  
D i v i s i o n  o f  F i s h  a n d  W i l d l i f e  P r o t e c t i o n ,  i n  r h u  p a s t  t h a t  s u c h  
p r o h i b i t i o n s  a r e  v e r y  h a r d  t o  e n f o r c e ,  i f  n o t  v i r t u a l l y  i m p o s s i ­
b l e .  T h e  b o a r d  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  o r o h i b i c  h e l i c o p ­
t e r s  o r  a i r p l a n e s  f r o m  f l y i n g  a t  c e r t a i n  h e i g h t s  o r  s p e e d s ,  n o r  
f r o m  e n t e r i n g  c e r t a i n  a r e a s .  T h a t  a u t h o r i t y  i s  p r e e m p t e d  b y  t h e

0 3 - C S L M



H e n .  B e n  F .  G r u s s e n d o r f  H a y  19, 1 9 G 5
s p e a k e r  o r  t h e  d o u s e  P a g e  2

f e d e r a l  g o v e r n m e n t  t h r o u g h  t h e  F A A .  T h e r e f o r e ,  i f  h e l i c o p t e r s  o r  
a i r p l a n e s  a r e  p r e s e n t  a b o v e  a n  a r e a  w h e r e  f i s h i n g  i s  g o i n g  o n .  i t  
i s  n e c e s s a r y  t o  p r o v e  t h a t  t h e  h e l i c o p t e r  o r  a i r p l a n e  w a s  p a r t i c ­
i p a t i n g  i n  t h e  f i s h i n g ,  i n  a s s o c i a t i o n  w i t h  a  v e s s e l  o r  s e t  o f  
g e a r  b e l o w .  I t  m i g h t  b e  h e l p f u l  f o r  y o u  t o  c o n t a c t  t h e  D i v i s i o n -  
o r  F i s h  a n d  W i l d l i f e  P r o t e c t i o n  a b o u t  t h e  e n f o r c e m e n t  p r o b l e m s .

O f  c o u r s e ,  p u t t i n g  a s i d e  t h e  e n f o r c e m e n t  p r o b l e m s ,  a n y  
i n d i v i d u a l  m a y  s u b m i t  a  r e g u l a t o r y  p r o p o s a l  t o  t h e  B o a r d  o f  F i s h ­
e r i e s  u n d e r  5  A A C  9 6 . 6 1 0 .  I n t e r e s t e d '  p e o p l e  c o u l d  c o n t a c t  t h e  
D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  D i v i s i o n  o f  B o a r d s ,  4 6 5 - 4 1 1 0 ,  a b o u t  
t h e  t i m e  f r a m e  f o r  s u b m i t t i n g  s u c h  p r o p o s a l s .  O f  c o u r s e ,  s i m p l y  
b e c a u s e  a  p r o p o s a l  i s  s u b m i t t e d  d o e s  n o t  m e a n  t h e  b o a r d  w i l l  a u ­
t o m a t i c a l l y  a d o p t  i t  i n  r e g u l a t i o n ,  s i n c e  t h e  b o a r d  m u s t  w e i g h  
a i l  f a c t o r s ,  i n c l u d i n g  e n f o r c e a b i l i t y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  o l e a s e  g i v e  m e  a
c a l l .

S i n c e r e l y ,

N O R M A L )  C .  G O R S U C H
A T T O R N E Y  G E N E R A L

'>/
B y :

L a m  i r e r . e  S p a n g l e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l

L I S : d i m

c c :  E l i z a b e t h  A .  S t e w a r t
D i r e c c o r
D i v i s i o n  o f  B o a r d s  
D e p a r t m e n t  o f  F i s h  & G a m e

C a p t a i n  J a c t c  J o r d a n
D i v i s i o n  o f  F i s h  & W i l d l i f e  P r o t e c t i o n  
D e p a r t m e n t  o f  P u b l i c  S a f e t y



MEMORANDUM State of Alaska
TO

FRO M :

L a r r i  I. S p e n g i e r  d a t e : M a y  22, 19P^
A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  of  L a w  f i l e n o :

. t e l e p h o n i n g  4 6 5 - 4 1 0 0

S t e v e n  Penno y e r $ * J  0 s u b j e c t : C o m m e r c i a l
D e p u t y  C o m m i s s i o n e r  F i s h i n g — A i r c r a f t
D e p a r t m e n t  o f  F i s h  a n d  G a m e

R e p r e s e n t a t i v e  G o l l  s e n t  two of  h i s  c o n s t i t u e n t s  o v e r  to 
t a l k  to us a b o u t  an i n c i d e n t  t h a t  o c c u r r e d  d u r i n g  t h e  1985 
S i t k a  S o u n d  h e r r i n g  s a c - r o e  f i s h e r y .  T h e  two, w h o  are 
p a r t i c i p a n t s  in t h a t  f i s h e r y ,  o b s e r v e d  a h e l i c o p t e r  b e i n g  
u s e d  t o  h e r d  h e r r i n g  i n t o  a seine. T h e y  f e l t  t h a t  t y p e  of 
a c t i v i t y  w a s  i l l e g a l ,  a n d  t h a t  b o t h  t h e  a i r c r a f t  a n d  the 
p i l o t  s h o u l d  be l i c e n s e d .  W e  t o l d  t h e m  t h a t  as f a r  as w e  
c o u l d  d e t e r m i n e ,  t h e r e  are n o  l a w s  t h a t  p r o h i b i t  the 
h a r a s s i n g  of fish o r  t h e  u s e  o f  a i r c r a f t  t o  take f i s h .  It 
d i d  s e e m  c l e a r  t h a t  A S  1 6 . 0 5 . 9 4 0 ( 2 7 )  w o u l d  e x e m p t  s u c h  
a i r c r a f t  f r o m  the v e s s e l  l i c e n s i n g  r e q u i r e m e n t s ,  a n d  t h a t  
s i n c e  t h e  p i l o t ' s  a c t i v i t i e s  w e r e  a d i r e c t  p a r t i c i p a t i o n  in 
t h e  t a k i n g  o f  rich, hi w o u l d  h a v e  t o  h a v e  a C o m m e r c i a l  
F i s h e r i e s  E n t r y  Comi" s c i o n  p e r m i t  o r  a c r e w  m e m b e r ' s  
l i c e n s e .

R e p r e s e n t a t i v e  G o l l  r e q u e s t e d  t h a t  if w e  d e t e r m i n e d  t h a t  the 
h e l i c o p t e r ' s  a c t i v i t i e s  w e r e  n o t  p r o h i b i t e d  b y  law, w e  w o u l d  
a s k  y o u  for y o u r  d e t e r m i n a t i o n .  If y o u  a g r e e  w i t h  us, I 
t h i n k  R e p r e s e n t a t i v e  G o l l  w i l l  p l a n  on i n t r o d u c i n g  s o m e  t y p e  
o f  l e g i s l a t i o n  to p r o h i b i t  or r e s t r i c t  t h e  activ i t y .

cc: -The H o n o r a b l e  P e t e r  G o l l
K e n  P a r k e r



Alaska Fisherm an's JO U R N A L , May 1985

'’ornmodlty bidding bus ine ss .” In o th e r  words, a crab s tick Is a 
crab stick 13 a crab stick.

W h i l e  so m e  e x p e r t s  c l a im  “ t h e  e n d  of t h e  b o om  Is 
n ow  h e r  . In  s i g h t ” a n d  s u gg e s t  t h a t  t h e  m a r k e t  c o u l d  
hit , a  b i l l i o n  p o u n d s  b y  1990 ,  B e r e l s o n  o f f e r s  a  m o r e  
s o b e r i n g  v i s i o n . ‘‘Once the  novel ty wears off,” he said, " t h e  
consumer will be d isenchan ted  If qua l i ty  slips. People have 
too many  options today, and low qua l i ty  gets lost In the 
b ackwa te r .”

H o p e f u l l y ,  B e r e l s o n ' s  b o o m  a n d  d o o m  s c e n a r i o  is 
p r e m a t u r e ,  b u t  It ' ll be up to the I ndu s t ry  to see t h a t  qua l i ty  
and  va lue  s tay high. Seafood analogs d o n ’t have  to go the  way 
of the  fish stick.

F i s h  s t i c k s  d o n ’t  e v e n  h a v e  to  go t h e  w a y  o f  t h e  i l s h  
S t i c k , Judging from the  new products In J o h n  Oaks in l th ’s 
f reezer case a t  F ishe rman 's  Terminal. How abou t  minced 
pollock nuggets  or reformed pollock fi l lets from the  'Arctic 
T raw le r? ’ Solves the problem of por t ioning smal l fi llets and 
you 'd  be surp r i sed how they  hang  together . Breaded or not, 
here they come. Good, tool

I f  y o u ' v e  go t  a  h e l i c o p t e r ,  h e r e ’s a  t i p  f o r  n e x t  y e a r : 
S i t k a  h e r r i n g. One en te rp r i s in g  sk ipper repor ted ly  nailed 
400 tons by s t re tch ing  his n e t  across the  m ou th  of a bay 
fil led v/l th he r r ing  and se iners t ry ing  to ca tch them. When 
th e  h e r r i ng  saw the helicopter hover ing overhead like a g ian t  
eagle, th ey  spil t for deep wate r ,  r igh t  Into th e  wa i t ing  purse 
seine. Now who would ever  have though t of t h a t ?

S p e a k i n g  o f  h e r r i n g ,  y o u  a l r e a d y  k n o w  t h e  S o u t h e a s t
p r i c e s ,  $ 1 0 0 0  a  t o n  f o r  s e i n e  a n d  $ 1 3 5 0  f o r  g l l l n e t .
Beats the  pan ts  off of la s t  year ,  and bodes well for the nex t  
he r r ing  stops. No doubt you ' l l  know the h a l i b u t  price by the 
time the  Issue hi ts  the  s t ree ts .  At press time all we know Is 
t h a t  last year ' s  cold s torage fish have been snolcon frw nr,,i
B V f l r v o n n ' "  i - "
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Prior to passage of the Magnuson Act, Japan caught 65% of its salmon on the 
high seas and exported more than it imported. Since then imports have 
grown steadily along with demand, and by 1983 the high seas catch repre­
sented only 15% of the total supply.

the f resh again. Prices shou ld  s t a r t  h igh fOi hem and drop 
like a rock w h en  th e  r e s t  h i t s  t h e  wharf .

U.S. C u s t o m s  l a w  r e q u i r e s  t h a t  a n n d  s p e c i e s ,  
I n c l u d i n g  r o c k f l s h ,  t a k e n  b y  a  C a n a d i a n  v e s s e l  m u s t  
b e  c a u g h t  w i t h i n  t h e i r  t e r r i t o r i a l  w a t e r s  (12 -m l l e s )  If 
d i r e c t  d e l i v e r y  la m a d e  t o  U .S . p o r t s . Under the 
provisions of th e  IPHC, however, a Canad ian f isherman Is
allowed to de l iver h a l i b u t  d i rect ly to ports  In the  United _
States. "As f a r  a n  w e  k a o ^ r  ^   --------------------------------------



G ENERAL PROVISIONS

5 AAC 39.175. USE OF LIGHTS PROHIBITED. II Is unlawful to uso artificial 
Ughls to attract salmon out ol closed waters lor Iho puiposa ol a commorctal tak­
ing.

Authority: AS 16.05.251(a)(4).(7).(8)

5 AAC 39.160. TIME LIMIT FOR PRESERVATION OF SALMON. II Is unlawful to 
ptusarve lor salt) as food any salmon, unless II has been canned, sailed, Iced, 
frozen, brine chilled, smoked or drleo wl’.hin 46 hours alter lining killed.

Aulhorlly: AS 16.05.250(3)

5 AAC J9.1B5. POLICY ON CLOSURES DUE TO ILLEGAL FISHING, (a) Some 
fisher es have had a documented history ol Illegal commercial llshlng dating 
back 1 1968. Enforcement efforts by Ihe Department ol Public Safety have been 
laigel. Ineffective In controlling this recurring problem on a long term basis. The 
Board . scognlzes Ilia difficulty of enlorcurnant In some areas ol Iho slale, and, 
although ihe current regulations are sulficlenl to prolecl llsh stocks, they may be 
Ineffective due lo special enforcement problems.

(b) In Ihe Interest of Ihe conservation ol valuable renewable fish resources, the 
Board of Fisheries directs Ihe commissioner, or his authorized designee, lo lake 
Ihe following actions given llvs specified circumstances. II lllogal fishing ac­
tivities develop lo the point that regulations pertaining lo protection of llsh 
stocks become Ineffective, the commissioner shall consider closing Ihe affected 
fishery by emergency order for a period of up in one week. When Ihe fishery 
reopens and Illegal fishing continues lo bo a problem, Iho appropriate fishery 
may be closed for an additional period of lime. Continued violations may result In 
additional closures ol Ihe fishery.

Authority: AS 16 05.060
AS 16.05.251(a)(2) and (7)

5 AAC 39.190. DRIVING SALMON PROHIBITED. It Is unlawful lo drlvu or at­
tempt lo drive salmon 'from waters closed lo salmon fishing.

Authority: AS 16.05.251(7) and (8) 
AS 16.10.010

5 AAC 39.195. ANNOUNCEMENT OF EMERGENCY ORDERS. Announcement 
ol emergency orders will bo publicized and made known lo Interested persons, 
lishormen, buyers, packers and cannurles hy one or more a) the following means 
if posslblo:

(1) radio transmission by duparlmuul stations;

(2) notice postod al cannorlcs and public places;

(3) press releasos and announcements in local newspapers and commer­
cial radio stations;

(4) telegrams and commercial radio facilities.
Aulhorlly: AS 16.05.060

5 AAC 39.197. UNLAWFUL POSSESSION OF FISH. No person may possess, 
purchase, soli, barter or transport llsh wllhln the stale or within waters subject to 
Ihe jurisdiction of the slale if that person knows or has reason to know that Iho 
fish weie taken or possessed In contravention ol chs.3-39 of this title.

Authority: AS 1B.05.251(a)(10)
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GENERAL PROVISIONS
5 AAC 39.198. FOREIGN FISH PROCESSING PERMITS, (a) Except as pi 

ed in this chapter, a foreign fishing vessel is prohibited from engaging in fish 
cessing In the Internal wators ol Alaska.

(b) A foreign fishing vessel may engage in fish processing in the internal w 
of Alaska if

(1) the foreign nation under which il is flagged will be a party to an at 
ment or a treaty, as required by 16 U S C. 5 1855(c), and during Iho lima the vt

I will engage in Ihe fish processing;

(2) Ihe owner or nperalor of the foreign fishing vessel, or a person ropro 
ling Ihe owner or operator, applies to the governor for, and is granted, a foreign 
cessing permit for Ihe vessel lo erigago in fish processing in Ihe internal waloi 
Alaska

I • (c) The governor will not grant a  permit under (b)(2) of this section if he dr
mines that fish processors in Alaska have adequate capacity, and will uso that capa> 
lo process all ol the United Stales harvested fish from Ihe fishery concerned i 
ar6 landed in Alaska.

(d) In determining whelhor or noi fish processors In Alaska have adequate cap. 
ly. and will uso lhai capacity, lo process all ol Ihe United Stales haivostod fish It 
the fishery, Iho governor will, in his discretion, consider Iho following factors;

(1) Iho total allowable catch expoclod in Ihe fishery;

(2) availability and capability of harvesting vessols in Alaska, seasonal fishi 
and processing schedules, and marketing and olhpr similar conditions in Iho lislii 
concerned and in alternative fisheries;

(3) availability ol labor, adequacy and condition of processing machine 
freezers, and cold storage (acililios of fish processors In Alaska, and Ihe ability, 
lent and plans of those procossors lo process particular species;

(4) economic considerations, including contracts, agreements, and negol 
lions for Iho purchase ol United Stales harvostod fish by processors in Alaska:

(5) geographical considoietions including proximity ol liarvosi aroas lo II 
(acililios of lish processors in Alaska; and

(6) the extent lo wh.ch fish processors In Alaska have processed parllcul.
species.

(e) An ownor or operator ol a foreign lisiiing vessel who submits an applicalio 
lor a permit lo ongage in fish processing In ihe internal watuis ol Alaska must

(1) stale the reasons why lish processors in Alaska do noi have adoqual 
capacity, or will noi use their capacity, lo process all ol the Uniled Stales harvoslo 
fish from Iho fishery concornod that are landed;

(2) provldo Ihe following Information

(A) vessel description and identification;

(B) names and ^nscrlplions of Iho vessels, II known, from which ihe ap 
plicant will purchase lish;
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NO. IJiiclassilie«l game
115. Waterfowl, snipe, aiul cranes 
120. (Repealed I
I 25. Control of predation by wolves
I 26. Wolf predation control programs

5 AAC 81.070. Ul(i GAM I:. Repealed 4/5/81.

5 AAC 81.072. (Jl Nl RA1. GAMI: PROVI­
SIONS, I lie following nielliods and means of 
taking g*mc are proliihiteil:

(1) by shooting from, on, or across a high­
way;

(2) with the use of poisons except with the 
written consent o f  the Hoard of Came;

(5) with the use of helicopter or rotorend I in 
any maimer, including transportation either to 
or from (lie field o f any unprocessed game or 
parts of game, hunters or hunting gear, or any 
equipment used in Ihe pursuit or retrieval of 
game; this paragraph does not apply to trans­
portation of hunters, hunting gear, or game dur­
ing emergency rescue operations in a life- 
threatening situation;

(4) unless otherwise provided in this chapter, 
from any mechanical vehicle or from a motor- 
driven boat unless the motor lias been com­
pletely shut off and the boat’s progress from the 
motor's power has ceased; however, a motor- 
driven boat underway may be used in taking 
wolves and coyotes in all units, and in taking 
caribou in Unit 23;

(5) with use of an aircraft, snowmachiue, 
motor-driven boat, or other motori/ed vehicle 
for the purpose o f driving, herding, or molesting 
game;

(6) with the use or aid o f a machine gun, set 
gun, or a shotgun larger than 10 gauge;

n o  i; .1 ,0 i, Kig. /.s, am /, I . ',82, Reg, 83; 
6/30/83, Reg. 86; am 6/30/84. Reg. did

Authority: AS lb.05.1

l.ililtir’s Nuie: I lie lew »l 5 AAC 81.072 is li.iw.l on 5 ,\
HI 120 wliii.li wjiiii el led Odurc IVKll.

5 AAC 81.075. IRC C.AMI:. la) Ihe lollmvi 
methods and means of taking big game me pi 
hibiicd, in addition lo the prohibitions listed 
5 AAC 81.072:

( 1) witlt the aid or use o f a dog, except III 
dogs may lie used lo limit black bcai under ll 
terms o f a permit issued by the eommissioi:: 
under 5 AAC 81.040:

(2) with the use ol traps, snares, or bar bo 
arrows;

(3) while big game animals are swimming 
except that swimming caribou may be taken ii 
Unit 23;

(4) a person who lias been airborne may nm 
lake or assist in taking big game until alter 3 (Hi 
a.in. following the day in which the Hying 
occurred; however. Ibis subsection does not 
apply to the following:

(A) taking or assisting in taking Sitka 
black-tailed deer in Units ! 6 and 8,

(11) repealed 6/2.3/85;

(5) from any boat in Units I -  5. except 
that wolves may be taken in Units I - 5 from a 
boat;

(6) repealed 6/28/85.

(b) The following methods and means of 
taking big game are authorized:

, ( I )  with a shotgun, muzzle-loading rifle, or 
rifle or pistol using eentci-tiling cailmlges:

5 - 1 2 4
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L E T T E R  OF I N T E N T  F O R  H O U S E  B I L L  467

H o u s e  B i l l  467 is i n t e n d e d  to p r o h i b i t  the h e r d i n g  of fish 
b y  a i r c r a f t .  It is n o t  the i n t e n t  o f  the l e g i s l a t u r e  to 
o t h e r w i s e  r e s t r i c t  the l egal u s e s  o f  a i r c r a f t  for s p o t t i n g  
s c h o o l s  o f  fish in c o n j u n c t i o n  w i t h  c o m m e r c i a l  f i s h i n g  
o p e r a t i o n s .

Co- Chair A d e l he id  Herrmann
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