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IN TiiS HOUSE BY T’JK JC 9 IC IA R Y  C0M1IITTF.E

CE FOR HOUSE BIT.I. SO. 463 (Judiciary)

IN THE L EGISLAT URE OF T H E  STATE OF ALASKA 

FOURTEENTH L E G I S L A T U R E  - SECOND S E SSION

A  FILL

For an Act entitled: "An A c t  relating to the c-.uthcrity to compromise

certain misde m e a n o r s  a n d  to Che payment nr routitu- 

3 t i o n . "

BE IT EXACTED BY THE LEGISL A T U R E  C F  THE STATE OF ALASKA: 

w S e ction 1. AS 12.45.120 in emended to read:

Sec. 12.45.120. A U T H O R I T Y  T O  CCilTROHISK M I S DEMEANORS FOR R H I C’.i 

V I C T I M  H A S  CIVIL ACTION. When a defenda nt is held to answer on a 

charge of niisdr-nseanor lor w h i c h  the p erson injured by che act c o n s t i­

tuting Che crime has a r eme dy by a civil action, the cri-ce m a y  b« 

compro mised except w h e n  it was committed

(1) b y  or upon a peace officer, jurigs^ or n:u:i strata while 

in the e x e c u tion of the duties ox that o f f i c e x 

(?) riotouslyj

(3) w i t h  an intent to commie a felony;

(4) by asssuit against

(A) the spouse of th e defendant, u n less _ t h e  court

finds that a div o r c e is p e n ding, botweer< the individuals and a

r e s t r a i n i n g order a gainst further a s s aulti ve beha v ior _ha_c__b e e n

iasue d ;

( B  ) a ic-rmar s p o u se of_ the dafer.dantj

tyj. a..parenc, H r s n d p a r e n c . c h i l d, or gra n d c h i l d ci- the

i \

_ j

29

(ielirodant:

(D) a -joints • oi the so c i al u n i t compr ised of those 

? A~rrr‘% together : t ;  tl._ same dwelling as t he d e f e n d a n t ; or

-1- CSHB 4 6 3 (Jud)



( j i ) n person %>ho la ::cc <; ipouso nr ^j.irr^r spouse c»l

tha d e r a n d a n s  put vho :/r nvlous 1 y 11 veil ir _-j_ ^snu^al r • * 1 .■ 1 j.enshig 

w i th the riorer.d s n c  [IARCEMOUSLY].

3fiC. ? - A S  1 T.. 5 5.0 45 ( u ) io •:■»!s a n d e d  to r e nd;

(o) T h e  c o u r t  <Sciy o r d e r  a <ielfcnd;i.nt c o n v i c t e d  ci; sr. o f f a u s o  to 

myfco r e s t i t u t i o n  as p r o v i d e d  xu t h i s  s e c t i o n , i n c l u d i n g  r e s s i s u t i c u  to 

a p u b l i c  o r  p r i v a t e  n o n p r o f i t .. v . r ^ a n l g a t i o n _  t h a t  h<i£ p r o v i d e d  c G u n s e i - 

i.iff, w e d i c o  I . o r  s h e l t e r  a n r  v t c t o  the v:-.oi:ir.'. o r  as Jth^rv/ise a u­

t h o r i s e d  b y  1 a w . In dat e r i a i r i n g  c b a  a a c u p  l arid r.iethod o f  p a y m e n t  o i  

r e s t i t u t i o n , t h e  c o u r t  s h a l l  t a k e  intro 0a c o u n t  the Cir.enciai r e s o u r c e s  

c i t h e  d e f e n d a n t  a n d  t h e  n a t u r e  o f  t h e  b u r d e n  i t s  p a y m e n t  w i l l  L v p c s ? .

C S H B  463(Juti)



Ford
3 / 1 1 / 8 6

Gruenber;

Origina l sponsors: Thompson, Jenkins,
Uehling, et al

IN THE HOUSE BY THE J U D I C I A R Y  C O M M U T E !

CS FOR HOUSE BILL NO. 463 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

F O U R T E E N T H  L E G I S L A T U R E  - S ECOND SESSION

A BILL

For an A c t  entitled: "An Act r e l ating to the authority to compromise

certain m i s d e m e a n o r s  and to the payment of fines and 

r e s t i t u t i o n . "

BE IT E N A C T E D  BY THE 7 EGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 12.45.120 is amended to read:

Sec. 12.45.120. A U T H O R I T Y  TO C O M P R O M I S E  M I S DE MEANORS FOR WHICH 

V I C T I M  HAS CIVIL ACTION. W h e n  a d e f e ndan t is held to answer or. a 

charge of misden anor for w h i c h  the p e r s o n  injured by the act c o n s t i­

tuting the crime has a remedy by a civil action, the crime m a y  be 

c o m p r o m i s e d  except w h e n  it was committ ed

(1) by or u p o n  a peace officer, j u d g e ^  or magis t r a t e  while 

in the e x e c u t i o n  of the duties of that office;

(2) riotously;

(3) w i t h  an intent to commit a felony;

(4) bv assault against

(A) the spouse of the defendant, unless the court

finds that a divorce is p e n d i n g  b e t w e e n  the individuals and a

r e s t r a i n i n g  order against further assaulti ve b e h a v i o r  has been

i s s u e d ;

(By a former spouse of the defendant;

(C) a parent, grandparent, child, or grandc hild c>f the

d e f e n d a n t :

(D) a m e m b e r  of the social unit comprised of those

living together in the same dw elling as the defendant; or

GSHB 463 f Jud''
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9

10

11

12

13

14

15

16

(E) a person who is not a spouse or former ssouse c 

che defendant but w ho p r e v i o u s l y  lived in a spousal relationsh: 

w i t h  the defendant [ L A R C E N O U S L Y ] .

* Sec. 2. AS 12.55.045(a) is amended to read:

(a) The court m a y  order a defenda nt convicted of an o f fe nse 1 

make r e s t i t u t i o n  as pro vided in this s e c t i o n , including r e s t i t u t i o n  ~

m
a p ublic or private n onpr o f i t  o r g a n i z a t i o n  that has provided counse' 

ing, medical, or shelter services to the v i c t i m  or as o t h e r w i s e  ai 

thorize d by law. Before an order of r e stitution is entered, u p c  

request, the defendant m a y  have an opport u n i t y  to e stab l i s h  by 

p r e p o n d e r a n c e  of the evidence the in ab ility to pav r e s t i t u t i o n  durii 

the term of the sentence. [IN D E T E R M I N I N G  THE A M O U N T  A N D  M E T H O D  (

P A Y M E N T  RESTITUTION, THE COURT SHALL TAKE INTO A C C OUNT  THE FINAI 

CIAL R E S O URCES OF THE D E F E N D A N T  A N D  THE NATURE OF THE B U R D E N  Ir 

P A Y M E N T  W I L L  IMPOSE.]

* Sec. 3. AS 12.55.051(a) is amended to read:

(a) If the defendant defaults in the payment of a fine or a: 

in stallment  or of r e s t i t u t i o n  or any installment, the court m a y  ord 

the defendant to show cause w h y  the defendant should not be sentenc 

to i mpris o n m e n t  for nonpayment. If the defendant fails to establi 

[COURT FINDS] by a prepon d e r a n c e  of the evidence that the defen.da- 

did not i n t e n t i o n a l l y  refuse or fail [DEFAULT WAS A T T R I B U T A B L E  TO . 

I N T E N T I O N A L  R E F U S A L  OR FAILURE] to m a k e  a good faith effort to pay t 

fine or restitution, the court m a y  order the defendant imprison 

until the order of the court is satisfied. A term of impris onme 

imposed under this section ma y not e xce ed one day for each $50 of t 

u n p a i d  p o r t i o n  of the fine or r e s t i t u t i o n  or one year, w h i c h e v e r  

shorter. Credit shall be given toward satisfaction of the order 

the court for every day a person is incarce rated for n o n p a y m e n t  of 

CSHB 4 6 3 (Jud) -2-
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DEPARTMENT OF LAW

I DRAFT #

D A T E :_ 

B O O K P R O O F E D :

A P P R O V E D :

IN T H E  H O U S E

C S  F O R  H O U S E  B I L L  NO. 463 ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o m i s e

c e r t a i n  m i s d e m e a n o r s  a n d  t o  t h e  p a y m e n t  o f  f i n e s  a n d  

r e s t i t u t i o n . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 2 . 4 5 . 1 2 0  is a m e n d e d  t o  r e a d :

Sec. 1 2 . 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H  

V I C T I M  H A S  C I V I L  A C T I O N .  W h e n  a d e f e n d a n t  is h e l d  t o  a n s w e r  o n  a 

c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n ­

s t i t u t i n g  t h e  c r i m e  h a s  a r e m e d y  b y  a c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e  

c o m p r o m i s e d  e x c e p t  w h e n  it w a s  c o m m i t t e d

(1) b y  o r  u p o n  a p e a c e  o f f i c e r ,  judge_j_ o r  m a g i s t r a t e  w h i l e  

in t h e  e x e c u t i o n  o f  t h e  duties. o f  t h a t  o f f i c e ;

(2) r i o t o u s l y ;

(3) w i t h  a n  i n t e n t  t o  c o m m i t  a f e l o n y ;

(4) l a r c e n o u s l y ;

(5) b y  a s s a u l t  a g a i n s t

(A) a s p o u s e  o r  a f o r m e r  s p o u s e  o f  t h e  d e f e n d a n t ;

(B) a p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d  o f  t h e

d e f e n d a n t ;

(C) a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f  t h o s e  

l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  as t h e  d e f e n d a n t ;  o r

(D) a p e r s o n  w h o  i s  n o t  a s p o u s e  o r  f o r m e r  s p o u s e  o f  

t h e  d e f e n d a n t  b u t  w h o  1.. e d  in a s p o u s a l  r e l a t i o n s h i p  w i t h  t h e  

d e f e n d a n t .

03-038



U i ^ A K T M i i N T  U V  U r t W

I DRAFT #

D A T E :  

B O O K P R O O F E D :_

A P P R O V E D :

* Sec. 2. A S  1 2 . 5 5 . 0 2 5 ( f )  is a m e n d e d  t o  r e a d :

(f) A  s e n t e n c e  t h a t  t h e  d e f e n d a n t  p a y  m o n e y ,  e i t h e r  a s  a f i n e  o r  

i n  r e s t i t u t i o n  o r  b o t h ,  c o n s t i t u t e s  a l i e n  in t h e  s a m e  m a n n e r  a s  a 

j u d g m e n t  f o r  m o n e y  e n t e r e d  in a c i v i l  a c t i o n  a n d  m a y  b e  e n f o r c e d  b y  

e x e c u t i o n  in t h e  s a m e  m a n n e r  as a j u d g m e n t  in a c i v i l  a c t i o n . N o t h i n g  

in t h i s  s e c t i o n  l i m i t s  thin a u t h o r i t y  o f  t h e  c o u r t  t o  o t h e r w i s e  e n f o r c e  

p a y m e n t  o f  a f i n e  o r  r e s t i t u t i o n .

* S e c .  3. A S  1 2 . 5 5 . 0 4 5 ( a )  is a m e n d e d  t o  rea d :

(a) T h e  c o u r t  m a y  o r d e r  a d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  to 

m a k e  r e s t i t u t i o n  as p r o v i d e d  i n  t h i s  s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  t o  

a p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u n s e l ­

ing, m e d i c a l ,  o r  s h e l t e r  s e r v i c e s  t o  t h e  v i c t i m  o r  as o t h e r w i s e  a u ­

t h o r i z e d  b y  law. B e f o r e  a n  o r d e r  o f  r e s t i t u t i o n  is e n t e r e d ,  u p o n  

r e q u e s t ,  ‘;he d e f e n d a n t  m a v  h a v e  a n  o p p o r t u n i t y  t o  e s t a b l i s h  b y  a 

p r e p o n d e a n c e  o f  t h e  e v i d e n c e  t h e  i n a b i l i t y  t o  p a y  r e s t i t u t i o n  d u r i n g  

t h e  t e r m  o f  t h e  s e n t e n c e .  [IN D E T E R M I N I N G  T H E  A M O U N T  A N D  M E T H O D  O F  

P A Y M E N T  O F  R E S T I T U T I O N ,  T H E  C O U R T  S H A L L  T A K E  I N T O  A C C O U N T  T H E  

F I N A N C I A L  R E S O U R C E S  O F  T H E  D E F E N D A N T  A M D  T H E  N A T U R E  O F  T H E  B U R D E N  I T S  

P A Y M E N T S  W I L L  I M P O S E . ]

* Sec. 4. A S  1 2 . 5 5 . 0 5 1 ( a )  is a m e n d e d  t o  rea d :

(a) I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a f i n e  o r  a n y  

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m a y  o r d e r  

t h e  d e f e n d a n t  t o  s h o w  c a u s e  w h y  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d  

t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s h  

[ C O U R T  F I N D S ]  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  

d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [ D E F A U L T  W A S  A T T R I B U T A B L E  T O  A N  

I N T E N T I O N A L  R E F U S A L  O R  F A I L U R E ]  t o  m a k e  a g o o d  f a i t h  e f f o r t  t o  p a y  t h e  

f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  i m p r i s o n e d  

u n t i l  t h e  o r d e r  o f  t h e  c o u r t  is s a t i s f i e d .  A  t e r m  o f  i m p r i s o n m e n t

03-038



Or Linit

[DRAFT # !_ ______

D A T E  z S ~  7 - S '

B O O K P R O O F E C :

A P P R O V E D ;

i m p o s e d  u n d e r  t h i s  s e c t i o n  m a y  lot e x c e e d  o n e  d a y  f o r  e a c h  $50 o f  t h e  

u n p a i d  p o r t i o n  o f  t h e  f i n e  c r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  is 

s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  o f  

t h e  c o u r t  f o r  e v e r y  d a y  a p e r s o n  is i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  a 

f i n e  o r  r e s t i t u t i o n .

03-038



P r o p o s e d  A m e n d m e n t  #2

P a g e  1, L i n e  28, I n s e r t  a n e w  S e c t i o n  2 to r e a d :

* S e c .  2. A S  1 2 . 5 5 . 0 2 5 ( f )  is a m e n d e d  t o  r e a d :

f A  u e u r ^ n c e  t h a t  t h e  d e f e n d a n t  p a y  m o n e y  a s  a f i n e  o r  in 

l o.c t i tut i o n  o r  b o t h ,  c o n s t i t u t e s  a l i e n  in t h e  s a m e  m a n n e r  as a 

j u d g m e n t  f o r  m o n e y  e n t e r e d  in a c i v i l  a c t i o n  a n d  m a y  b e  e n f o r c e d  

b y e x e c u t i o n  in t h e  s a m e  m a n n e r  a s  a j u d g m e n t  in a c i v i l  a c t i o n . 

N o t h i n g  in t h i s  s e c t i o n  l i m i t s  t h e  a u t h o r i t y  o f  t h e  c o u r t  to 

o t h e r w i s e  e n f o r c e  p a y m e n t  o f  a f i n e  o r  r e s t i t u t i o n .



P a g e  1, l i n e  6,

c h a n g e  t i t l e  t o  r e a d :

A n  A c t  r e l a t i n g  t o  c r i m i n a l  p r o c e d u r e ,

P r o p o s e d  An.endnont fl

P W C : e j  f :28
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D E P A R T M E N T  OF PUBLIC SA F E T Y

PO SI TI O N  PAPER - H3 463

J a n u a r y  31, 1986

Su p p o rt

HB 4 63 - "An A ct  r el a t i n g  to criminal trials a nd  re st i t u t io n. "

The Council on D o m e s t i c  V i o l e n c e  a nd Sexual A s s a u l t  s upp ort s H B  463. 

F o l l o w i n g  a r e  c o m m e n t s  a b o u t  the bill.

S e c t io n  I . A d d s  d o m e s t i c  v io l e n c e  to the list of e x ce pt i on s  to remedy by a 

civil c o m p r o m i s e .

M a n y  b a t t e r e d  w o m e n  do not have  the m o n e y  to ob tai n legal counsel to 

p ro t e c t  t h e i r  r i g h ts  u n d e r  A l a s k a  statute. The y m a y  be u n k n o w i n g l y  led to 

b e l i e v e  th a t  a civil c o m p r o m i s e  is the a n s w e r  to "the p roblem" by a 

p e r p e t r a t o r ' s  a t t o r ne y.  T h e  v i c t i m  b el i e v e s that this is the a p p r o p r i a t e  

c o ur s e  of a c t i o n  b e c a u s e  a l a w y e r  says so. Civil c o m p r o m i s e  gives the 

b a t t e r e r  the m e s s a g e  that it is a c ce p t a b l e  to use v i o l e n c e  to solve 

pr o b l e m s  w i t h  a n g e r  an d f ru st ra t i o n,  b e c a us e  there are  no long ter m 

c o n s e qu e n c e s .  D o m e s t i c  v i o l e n c e  cases sh oul d not be c o mp r o m i s e d  in this 

manner.

S ec t i o n  I I . A l l o w s  p r o v i d i n g  r e s t i t u t i o n  to an o r g a n i z a t i o n  chat has 

p r o v i d e d  c o u n s e l i n g ,  medica l or  s h e l te r  se rvices to a v i c t i m  of an offense.

S in c e  m a n y  a g e n c i e s  t h a t  p r o v id e  s e r vi ce s to v ic tim s ha ve  i na de qu a t e  

fu nd in g ,  a d d i t i o n a l  fi nan cia l s up po r t  is needed. It is d if f i c u l t  to 

d e t e r m i n e  if t h i s  p r o v i s i o n  will e n g e n d e r  mu c h  m o n e y  f o r  d o m e s t i c  v i ol e n c e  

p r o g r a m s  b e c a u s e  its use  m ay  not be a p p r o p r i a t e  in m o s t  cases. D o m e st ic  

v i o l e n c e  p r o g r a m s  c a n n o t  reveal clients' i d ent iti es w i t h o u t  t he  expr ess  

p e r m i s s i o n  of  t h e  v i c t i m  and  g u ar a n t e e  for  the v ic ti m' s safety. Ho wever,  

t he re  m a y  b e  i n s t a n c e s  w h e r e  this c ou ld  be a c c o m p l i s h e d  and t h e  b a t t e r e r  

sh ou l d be h e l d  a c c o u n t a b l e  to th e v i c t i m  and pay f or  h a r m  do n e  to h e r  as 

well as s e r v i c e s  recei ved .
s
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C O N T IN U A T IO N  o f  F ISC A L  N O T E  ANALYSIS  
F o r  B i l l /R e s o lu t i o n  No. HB ^63______

This b i l l  e x p a n d s  the excep tions to the a u t h o r i t y  to 
c o m p r o m i s e  m i s d e m e a n o r s  for w h i c h  a v i c t i m  has a civil action, 
u n d e r  AS 12.45.120, to e x c e p t  c e r t a i n  f a m i l y  m e m b e r s  and c e r t a i n  
others h a v i n g  a past  or p r e s e n t  living r e l a t i o n s h i p  w i t h  a 
defendant. The b i l l  a l s o  p r o v i d e s  that a court  m a y  o r d e r  
r e s t i t u t i o n  to a p u b l i c  or n o n p r o f i t  o r g a n i z a t i o n  that has 
p r o v i d e d  counse l i n g ,  m e d i c a l  or shelter s e r v i c e s  to the v i cti m. 
N e i t h e r  of these n e w  p r o v i s i o n s  w i l l  have a fiscal i m pact on the 
D e p a r t m e n t  of Law.

page___?—  of



SUPERIOR COURTS 
DOM ESTIC RELATIONS CASES 

CO M PO SITIO N OF FILING;.
F Y  84

COURT

CASE TYPE

TOTAL
DIVORCE

DISSOLUTION
OF

MARRIAGE

RECIPROCAL
SUPPORT

DOMESTIC
VIOLENCE

OTHER

Anchorage 953 1 ,7 0 1 1 ,1 1 4 1 ,086 220 5 ,0 7 4

Barrow 4 27 8 47 5 91

Bethel 11 28 29 68 ----- 136

Fairbanks 294 613 217 345 20 1 ,4 8 9

Juneau 117 181 56 119 17 490

Kenal 67 190 66 91 11 425

Ketchikan 76 113 75 63 5 332

Kodiak
4

■V J 71 37 41 4 196

Ko^ebue 16 16 28 48 ----- 108

Nome 20 6 32 23' ----- 81

Palmer 71 172 86 98 15 442

Sitka 48 44 24 34 2 152

Wrangell/
Petersburg 26 32 11 4 86

TOTAL 1 ,7 4 6 3 ,1 9 4 1 ,7 8 3  , ^ 2 ,0 7 6 y  303 9 ,1 0 2

% OFTOTAL 197, 357,

\
207. 37, 1007,

FISCAL. YEAR JULY 1 - JUNE 30

BY JUDICIAL DISTRICT

First 267 370 166 229 28 1 ,0 6 0

Second 40 49 68 118 5 280

Third 1 ,1 3 4 2 ,1 3 4 1 ,3 0 3 1,316 250 6 ,1 3 7

Fourth 305 641 • 246 413 20 1 ,6 2 5



SUPERIOR COURTS 
DOMESTIC RELATIONS CASES 

COMPOSITION OF FILINGS
F Y  8 2 / 8 3

COURT

CASE TYPE

TOTAL
DIVORCE

DISSOLUTION
OF

MARRIAGE

RECIPROCAL
SUPPORT

DOMESTIC
VIOLENCE OTHER

Anchorage 1 , 0 0 8 1 , 5 9 6 1 , 2 3 0 914 169 4 , 9 1 7

Barrow 11 18 10 24 3 65

Bethel 16 33 53 58 0 160

Fairbanks 303 543 270 211 6 1 , 3 3 3

Juneau 112 167 95 90 1 465

Kenal 85 149 59 36 5 354

Ketchikan 69 97 79 69 7 321

Kodiak 77 58 36 43 2 217

Kotzebue 14 13 28 25 2 82

Nome 17 17 39 18 2 93

Palmer 73 134 66 34 7 314

Sitka 5w 28 33 17 9 145

Wrangell/
Petersburg 24 39 9 8 0

\
80

TOTAL 1 , 8 6 7 2 , 8 9 2 2 , 0 0 7  / K 1 , 5 6 7 ) 213 5 , 5 4 6

% OR TOTAL 22% 34% 23% 18% 3% 100%

F I S C A L  Y E A R  J U L Y  1 - J U N E  30

BY JUDICIAL DISTRICT INCLUDING SERVICE AREAS

First 263 331 216 184 17 1,011.

Second 42 48 77 67 7 240

Third 1 , 2 4 3 1 , 9 3 7 1 , 3 9 1 1 , 0 4 7 183 5 , 8 0 2

Fourth 319 576 323 269 6 1 , 4 9 3



SUPERIOR COURTS 
DOMESTIC RELATIONS CASES 

COMPOSITION OF FILINGS

F Y  81/82

COURT

CASE TYPE

TOTAL
DIVORCE

D IS S .
OF

MARRIAGE
RECIPROCAL

SUPPORT
DOMESTIC
VIOLENCE

OTHER

Anchorage 1 ,2 9 5 1 ,5 4 1 1 ,6 4 3 539 162 5 ,1 8 0

Barrow 25 14 13 27 11 90

Bethel 14 13 49 37 4 117

Fairbanks 325 486 266 170 48 1 ,2 9 5

Juneau 271 3 79 50 13 416

Kena? 171 33 75 53 9 341

Ketchikan 190 - 105 J1 9 355

Kodiak 89 - 43 23 158

Kotzebue 22 - 31 31 3 87

Nome 29 3 33 7 9 31

Sitka 76 1 38 14 8 137

TOTAL 2. 507 2 ,0 9 4  ■* 2 ,3 7 5  ( ^ , 0 0 2 ^ ^ 279 8 ,2 5 7

% OF TOTAL 307. 257. 297. \ 127. / . 37. 1C 07.

F i s c a l  Y e a r  J u l y  1 - Jtrrie^Jp/

BY JUDICIAL DISTRICT INCLUDING SERVICE AREAS

First 537 4 222 115 30 908

Second 51 3 64 38 12 168

Third 1 ,5 5 5 1 ,5 7 4 1 ,7 6 1 615 174 5 ,6 7 9

Fourth 364 513 328 234 63 1 ,5 0 2



TO

FR O M

H e l e n  F i s h e r

L e g i s l a t i v e  A s s i s t a n t  t o  
R e p r e s e n t a t i v e  D a v e  T h o m p s o n

d a t e  M a r c h  12, 1 9 8 6

FILE NO:

W .  C o n h e a d y  

A s s i s t a n t  A t t o r n e y  G 
C h i e f ,  P r e t r i a l  S e r v i c e s

TELEPHONE n o  4 6 5 - 3 6 7 8

s u b j e c t : P r o p o s e d  C S H B  4 6 3
( J u d i c i a r y ) ; 

3 / 1 1 / 8 6  v e r s i o n

Y o u  h a v e  r e q u e s t e d  m y  a n a l y s i s  o f  t h e  M a r c h  11 v e r s i o n  
o f  H B  46 3 .  In a d d i t i o n  t o  t h e  p e r t i n e n t  c o m m e n t s  c o n t a i n e d  i n  m y  

M a r c h  7 m e m o r a n d u m ,  I w o u l d  l i k e  t o  a d d  t h e  f o l l o w i n g :

In S e c t i o n  1 o f  t h e  b i l l ,  n e w  l a n g u a g e  h a s  b e e n  a d d e d  
p r o v i d i n g  a n  e x c e p t i o n  t o  t h e  p r o h i b i t i o n  o n  c i v i l l y  c o m p r o m i s i n g  

d o m e s t i c  a s s a u l t s .  T h a t  e x c e p t i o n  is c o n t a i n e d  i n  p r o p o s e d  A S

1 2 . 4 5 . 1 2 0  (4) (A) a n d  p r o v i d e s  " u n l e s s  t h e  c o u r t  f i n d s  t h a t  a d i ­
v o r c e  is p e n d i n g  b e t w e e n  t h e  i n d i v i d u a l s  a n d  a r e s t r a i n i n g  o r d e r  
a g a i n s t  f u r t h e r  a s s a u l t i v e  b e h a v i o r  h a s  b e e n  i s s u e d . "  T h i s ,  d e ­

p a r t m e n t  o p p o s e s  t h i s  n e w  p r e c i s i o n  a s  c o n t r a r y  t o  o u r  s t a t e d  
p o s i t i o n  a g a i n s t  c o m p r o m i s i n g  d o m e s t i c  a s s a u l t s .

S u c h  a n  e x c e p t i o n  w i l l  n o t  f a c i l i t a t e  d i v o r c e  p r o c e e d ­
i n g s  as t h e  b a t t e r i n g  s p o u s e  w i l l  h a v e  m o t i v a t i o n  t o  a s s e r t  t h e  

n e c e s s i t y  o f  a c i v i l  c o m p r o m i s e  as a p r e c o n d i t i o n  t o  a l e s s  c o n ­
t e n t i o u s  d i v o r c e .  F u r t h e r m o r e ,  f e a r  o f  l a p s i n g  s p o u s a l  p r i v i l e g e  
c a u s i n g  d i v o r c e  p r o c e e d i n g s  t o  d r a g  o n  w i t h  t h e  p e n d e n c y  o f  a 

c r i m i n a l  a s s a u l t  p r o s e c u t i o n  a r e  u n f o u n d e d  a s  t h e  s p o u s a l  p r i v i ­

l e g e  d o e s  n o t  a p p l y  w h e n  o n e  s p o u s e  is t h e  v i c t i m  o f  t h e  o t h e r  
s p o u s e ' s  c r i m i n a l  a c t .  S e e  R u l e  5 0 5  (a) (2) (D) (i) o f  t h e  A l a s k a  

R u l e s  o f  E v i d e n c e .

S e c t i o n  1 o f  t h e  b i l l  a l s o  c o n t a i n s  t h e  d r a f t i n g  e r r o r  

r e f e r r e d  t o  in m> i n i t i a l  m e m o r a n d u m .

P r i o r  S e c t i o n  2, f a c i l i t a t i n g  p a y m e n t  o f  r e s t i t u t i o n  t o  

v i c t i m  h a s  b e e n  d e l e t e d  f r o m  t h e  b i l l .

S e c t i o n s  2 a n d  3 o f  t h i s  v e r s i o n  m i r r o r  s e c t i o n  3 a n d  4 

o f  t h e  v e r s i o n  I p r e p a r e d  o n  M a r c h  7.

If I c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  d o  n o t  h e s i t a t e  t o  

c o n t a c t  me.

P W C i e j f : 6 2



MEMORANDUM State of Alaska
t o  H e l e n  F i s h e r

L e g i s l a t i v e  A s s i s t a n t  to 
R e p r e s e n t a t i v e  D a v e  T h o m p s o n

DATE: 

FILE NO: 

TELEPHONE NO: 

SUBJECT:

M a r c h  7, 19 8 6

4 6 5 - 3 6 7 8

P r o p o s e d  C S H B  463 
( J u d i c i a r y )

Y o u  h a v e  r e q u e s t e d  m y  a n a l y s i s  o f  t h e  p r o p o s e d  
j u d i c i a r y  c o m m i t t e e  s u b s t i t u t e  f o r  H B  463 d a t e d  F e b r u a r y  27, 
1986. In b r i e f :

S e c t i o n  1. T h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  r e t a i n s  
t h e  l a n g u a g e  c o n t a i n e d  in t h e  o r i g i n a l  v e r s i o n  o f  H B  463. T h i s  
l a n g u a g e  w o u l d  o v e r t u r n  S t a t e  v. N e l l e s , Op. No. 578 (Alasjca 
A p p . ,  F e b r u a r y  7, 1 9 8 6 ) .  T h e  p r o p o s e d  C S  g o e s  a s t e p  f u r t h e r ,  
h o w e v e r ,  a n d  e l i m i n a t e s  l a r c e n o u s  c o n d u c t  f r o m  t h e  l i s t  o f  
m i s d e m e a n o r s  n o t  a m e n a b l e  t o  c i v i l  c o m p r o m i s e .  T h i s  w o u l d  
s i g n i f i c a n t l y  b r o a d e n  b o t h  t h e  n u m b e r  a n d  t y p e s  o f  c r i m i n a l  c a s e s  
w h i c h  c o u l d  b e  c o m p r i s e d ,  a n d  is a s t e p  b a c k w a r d  in t e r m s  o f  
d e v e l o p i n g  a j u s t  a n d  r a t i o n a l  p r o s e c u t i o n  s y s t e m .  T h e  
D e p a r t m e n t  o f  L a w  o p p o s e s  s u c h  a s t e p ,  w h i c h  is c l e a r l y  n o t
r e l a t e d  t o  t h e  o r i g i n a l  p u r p o s e  o f  t h i s  b i l l .  A l s o ,  t h e  
t e c h n i c a l  m a n n e r  in w h i c h  t h e  " l a r c e n o u s l y " l a n g u a g e  is r e p e a l e d  
is e x t r e m e l y  p o o r  d r a f t i n g .  T h e  n e w  p r o h i b i t i o n  a g a i n s t  t h e
c o m p r o m i s e  o f  d o m e s t i c  a s s a u l t s  s h o u l d  b e  a d d e d  a s  a n e w  
s u b s e c t i o n  5. T h i s  w o u l d  e n s u r e  t h a t  t h e r e  w o u l d  n o t  b e  a n y  
c o n f u s i o n  b e t w e e n  t h e  n e w  l a n g u a g e  a n d  t h a t  w h i c h  n o w  a p p e a r s  i n  
a n y  c r o s s  r e i e r e n c e s  in e x i s t i n g  s t a t u t e s  a n d  i n  c o u r t  d e c i s i o n s  
r e f e r r i n g  t o  A S  1 2 . 4 5 . 1 2 0 ( 4 ) .

S e c t i o n  2 is t h e  a m e n d m e n t  p r o p o s e d  b y  R e p r e s e n t a t i v e  
T h o m p s o n  d u r i n g  t h e  h e a r i n g ,  p l u s  l a n g u a g e  s u g g e s t e d  b y  P u b l i c  
D e f e n d e r  D a n a  F a b e .  T h e  p u r p o s e  o f  R e p r e s e n t a t i v e  T h o m p s o n ' s  
a m e n d m e n t  w a s  t o  c l a r i f y  t h a t  a n  o r d e r  o f  r e s t i t u t i o n  o r  a f i n e  
r e s u l t i n g  f r o m  a c r i m i n a l  c o n v i c t i o n  c o u l d  b e  e n f o r c e d  b y
e x e c u t i o n  i n  t h e  s a m e  m a n n e r  a s  a c i v i l  j u d g m e n t .  W e  b e l i e v e  
t h a t  t h i s  is t h e  a p p r o p r i a t e  i n t e r p r e t a t i o n  o f  t h e  e x i s t i n g
l a n g u a g e  in s u b s e c t i o n  (f) , b u t  t h e  c o u r t ,  i n  a f e w  
j u r i s d i c t i o n s ,  d i s a g r e e s  w i t h  t h i s  v i e w .  R e p r e s e n t a t i v e  
T h o m p s o n ' s  a m e n d m e n t  w o u l d  c l a r i f y  the. e x i s t i n g  l a n g u a g e  a n d  
e l i m i n a t e  t h e  n e e d  t o  l i t i g a t e  t h i s  i s s u e .

D u r i n g  h e r  t e s t i m o n y  o n  t h e  b i l l ,  D a n a  F a b e  o p p o s e d  t h e  
a m e n d m e n t  b e c a u s e  it w o u l d  s u p p o s e d l y  e x p o s e  d e f e n d a n t s  t o  c i v i l  
l i a b i l i t y  w h e n  t h e y  p l e a d  n o l o  c o n t e n d r e  r a t h e r  t h a n  g u i l t y .  I 
d o  n o t  a g r e e  w i t h  Ms. F a b e ' s  o p i n i o n  o n  t h i s  p o i n t .  R e s t i t u t i o n  
a n d  f i n e s  u n d e r  A S  1 2 . 5 5  a r e  c r i m i n a l  s a n c t i o n s  t h a t  m a y  b e

0 2 -0 0 1 A (R ev  1 0 / 7 9 )
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i m p o s e d  u p o n  a n y  o f f e n d e r  a t  s e n t e n c i n g .  C u r r e n t l y ,  w h e n  
p l e a d i n g  n o l o ,  d e f e n d a n t s  m a y  b e  s e n t e n c e d  t o  p a y  a f i n e  o r  
r e s t i t u t i o n .  T h e s e  d e f e n d a n t s  a r e  n o t  e x p o s e d  t o  s e p a r a t e  c i v i l  
l i a b i l i t y .  R e p r e s e n t a t i v e  T h o m p s o n ' s  a m e n d m e n t  a d d r e s s e s  o n l y  
t h e  m a n n e r  in w h i c h  t h e s e  s a n c t i o n s  m a y  b e  c o l l e c t e d ;  i n  m y  
o p i n i o n  it d i d  n o t  e x p o s e  t h o s e  w h o  p l e a d  n o l o  t o  a n y  g r e a t e r  
r i s k  o f  c i v i l  l i a b i l i t y  t h a n  c u r r e n t l y  e x i s t s .

In a p o l i c y  s e n s e ,  t h e  a d d i t i o n  o f  Ms. F a b e ' s  p r o p o s e d  
l a n g u a g e  w o u l d  ins;ilate t h o s e  w h o  p l e a d  n o l o  f r o m  p a y i n g  a f i n e  
o r  r e s t i t u t i o n  u n l e s s  a s e p a r a t e  c i v i l  s u i t  is f i l e d .  T h e  b u r d e n  

u p o n  v i c t i m s ,  e s p e c i a l l y  i n  m i s d e m e a n o r  c a s e s  ( w h e r e  t h e  m a j o r i t y  
o f  r e s t i t u t i o n  o r d e r s  a r i s e ) , is i m m e n s e .  T h e  f i l i n g  o f  a c i v i l  
s u i t  w o u l d  r e q u i r e  t h e  v i c t i m  t o  p r o v e  n o t  o n l y  d a m a g e s ,  b u t  a l s o  
f a u l t .  A l t h o u g h  A l a s k a  h a s  a n  u n q u e s t i o n a b l y  a d e q u a t e  s u p p l y  o f  
l a w y e r s  (3.6 p e r  t h o u s a n d ) ,  I a m  n o t  in f a v o r  o f  p u t t i n g  t h e m  t o  
w o r k  at t h e  e x p e n s e  o f  v i c t i m s  o i  c r i m e s .  I f  t h e  l a n g u a g e
p r o p o s e d  b y  M s .  F a b e  r e m a i n s ,  w e  w o u l d  h a v e  t o  o p p o s e  t h e  e n t i r e  
b i l l .  V i c t i m s  h a v e  a d i f f i c u l t  e n o u g h  t i m e  c o l l e c t i n g
r e s t i t u t i o n  u n d e r  c u r r e n t  lav/; t o  i m p e d e  it f u r t h e r  is 
i n d e f e n s i b l e .

S e c t i o n  3 o f  t h e  p r o p o s e d  s u b s t i t u t e  r e t a i n s  t h e  p r o v i ­
s i o n  p e r m i t t i n g  p a y m e n t  o f  r e s t i t u t i o n  t o  s h e l t e r s  a n d  o t h e r  
n o n - p r o f i t s ,  b u t  it e l i m i n a t e s  t h e  r e p e a l  o f  t h e  p r o v i s i o n
r e q u i r i n g  t h e  c o u r t  t o  m a k e  a n  a f f i r m a t i v e  f i n d i n g  o f  t h e  
d e f e n d a n t ' s  a b i l i t y  t o  p a y  b e f o r e  a r e s t i t u t i o n  o r d e r  m a y  be 
i m p o s e d .  In i n t e p r e t i n g  t h e  l a s t  s e n t e n c e  o f  e x i s t i n g  A S  
1 2 . 5 5 . 0 4 5 ( a ) ,  t h e  A l a s k a  C o u r t  o f  A p p e a l s  h a s  h e l d  t h a t  " t h e  
t r i a l  c o u r t  m a y  n o t  s e t  r e s t i t u t i o n  u n l e s s  i t  f i r s t  d e t e r m i n e s  
p o s t  i n c a r c e r a t i o n  e a r n i n g  c a p a c i t y  a n d  d e t e r m i n e s  t h a t  
r e s t i t u t i o n  av/ard t o  b e  s e t  w i l l  b e  w i t h i n  d e f e n d a n t ' s  a b i l i t y  to 
p a y . "  S e e  K a r r  v. S t a t e , 686 P . 2d 1 1 9 2  ( A l a s k a  A p p .  1 9 8 4 ) .  In 
e f f e c t ,  as I s t a t e d  i n  m y  t e s t i m o n y  a t  t h e  h e a r i n g ,  w h e n  t h e
c o u r t  d o e s  n o t  m a k e  t h i s  a f f i r m a t i v e  f i n d i n g ,  a n y  o r d e r  of 
r e s t i t u t i o n  is p r e s u m p t i v e l y  i n v a l i d .

I n  t h e  p r a c t i c a l  v/orld o f  c r i m i n a l  p r o c e e d i n g s ,  m o s t  
o r d e r s  o f  r e s t i t u t i o n  a r i s e  in d i s t r i c t  c o u r t ,  i . e . ,  t h e y  r e s u l t  
a f t e r  a c o n v i c t i o n  f o r  a m i s d e m e a n o r .  M r .  S ^ o b o d n v ,  t h e  J u n e a u  
D i s t r i c t  A t t o r n e y ,  a n d  Ms. J o a n n i d e s ,  o n e  o f  h i s  a s s i s t a n t s ,  t e l l  
m e  t h a t  t h e y  h a v e  n e v e r  w i t n e s s e d  a d i s t r i c t  c o u r t  p r o c e e d i n g  
w h e r e  t h i s  i n q u i r y  r e q u i r e d  b y  A S  1 2 . 5 5 . 0 4 5 ( a )  h a s  o c c u r r e d .  
R e p r e s e n t a t i v e  T a y l o r  h a s  i n d i c a t e d  t h a t  h e  d i d  c o m p l y  w i t h  t h e  
r e q u i r e m e n t s  o f  a n  a f f i r m a t i v e  f i n d i n g  w h e n  h e  w a s  a j u d g e .  
H o w e v e r ,  I b e l i e v e  t h a t  J u d g e  T a y l o r  w a s  t n e  e x c e p t i o n  i n  t h e s e  
s i t u a t i o n s .  F u r t h e r m o r e ,  in a n y  g i v e n  d a y ,  a s i z a b l e  n u m b e r  o f  
o f f e n d e r s  e n t e r  p l e a s  o f  g u i l t y  o r  n o  c o n t e s t  a t  t h e  i n i t i a l
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a r r a i g n m e n t  in c o u r t ;  if t h e  c o u r t s  u n i v e r s a l l y  c o m p l i e d  w i t h  thF> 
c u r r e n t  m a n d a t e  o f  A S  1 2 . 5 5 . 0 4 5 ( a )  t o  m a k e  a f f i r m a t i v e  f i n d i n g  
p r i o r  t o  o r d e r i n g  r e s t i t u t i o n ,  t h e  w o r k l o a d  a t  a r r a i g n m e n t s  a l o n e  
w o u l d  s u b s t a n t i a l l y  i n c r e a s e .  F i n a l l y ,  R e p r e s e n t a t i v e  C l o c k s i n ' s  
a s s u m p t i o n  d u r i n g  t h e  h e a r i n g  t h a t  c o n v i c t e d  o f f e n d e r s  a r e  u n d e r  
o a t h  a t  t h e  t i m e  o f  s e n t e n c i n g ,  is n o t  a c c u r r a t e .  O f f e n d e r s  a r e  
g e n e r a l l y  n o t  p l a c e d  u n d e r  o a t h ,  n o r  a r e  t h e y  r e q u i r e d  t o  s p e a k  
a t  s e n t e n c i n g .  A n  o f f e n d e r  m a y  b e  a b l e  t o  a s s e r t  a v a l i d  
p r i v i l e g e  a g a i n s t  ansv/ering i n q u i r i e s  f r o m  a s e n t e n c i n g  j u d g e .

I n  m y  o p i n i o n ,  t h e  i s s u e  h e r e  is b a s i c a l l y  o n e  o f  t h e  
r i g h t s  o f  v i c t i m s  v e r s u s  t h e  r i g h t s  o f  o f f e n d e r s .  In 1 9 8 4 ,  t h i s  
s t a t e  e n a c t e d  a v i c t i m ' s  b i l l  o f  r i g h t s  a n d  r e q u i r e d  t h e  
i n c l u s i o n  o f  a v i c t i m  i m p a c t  s t a t e m e n t  a s  p a r t  o f  a p r e s e n t e n c e  
r e p o r t  in f e l o n y  m a t t e r s .  T h e s e  a c t i o n s  w e r e  t h e  s t a t e ' s  a t t e m p t  
t o  r e c o g n i z e  t h a t  o f f e n d e r s  a r e  n o t  t h e  o n l y  i n d i v i d u a l s  v/ith 
c o g n i z a b l e  r i g h t s  d u r i n g  c r i m i n a l  p r o c e e d i n g s .  H o w e v e r ,  b y  
r e t a i n i n g  p r o v i s i o n s  in t h e  s t a t u t e s  l i k e  t h e  l a s t  s e n t e n c e  o f  A S  
1 2 . 5 5 . 0 4 5 ( a ) ,  w e  a r e  m e r e l y  g i v i n g  l i p  s e r v i c e  t o  v i c t i m s  w h i l e  
u p h o l d i n g  b u r d e n s o m e ,  s t a t u t o r i l y - c r e a t e d  o f f e n d e r  r i g h t s .

A s  I u n d e r s t a n d  it, R e p r e s e n t a t i v e  T h o m p s o n ' s  o r i g i n a l  
p u r p o s e  i n  H B  463 w a s  t o  a l l o w  r e s t i t u t i o n  t o  b e  o r d e r e d  t o  t h e  
s t a t e ' s  s h e l t e r  s y s t e m ,  w h e n  t h e  s h e l t e r s  p r o v i d e d  c a r e  t o  t h e  
v i c t i m .  F o r  t h e  s h e l t e r s  i n v o l v e d ,  t h i s  b i l l  d o e s  n o  m o r e  t h a n  
t h a t  w h i c h  h a s  b e e n  d o n e  f o r  v i c t i m s  d i r e c t l y  —  t h e  l a w  
a u t h o r i z e s  t h e m  t o  r e c o v e r  r e s t i t u t i o n ,  y e t  m a k e s  it p r a c t i c a l l y  
i m p o s s i b l e  t o  a c t u a l l y  c o l l e c t  it.

T

S e c t i o n  4 o f  t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  is t h e  
s a m e  a s  t h e  o r i g i n a l  b i l l .

I h a v e  p r e p a r e d  a p r o p o s e d  c o m m i t t e e  s " b s t i t u t e  w h i c h  
i n c o r p o r a t e s  o u r  o b j e c t i o n s  t o  t h e  p r o p o s e d  j u d i c i a r y  c o m m i t t e e  
s u b s t i t u t e .  Y o u  w i l l  n o t i c e  t h a t  i n  S e c t i o n  3, I h a v e  d r a f t e d  
n e w  l a n g u a g e  s u g g e s t e d  b y  R e p r e s e n t a t i v e  G r u e n b e r g  t h a t  a l s o  
a d d r e s s e s  a n o t h e r  c o n c e r n  r a i s e d  b y  R e p r e s e n t a t i v e  C l o c k s i n  o n  

t h i s  b i l l .

I f  I c a n  p r o v i d e  f u r t h e r  a s s i s t a n c e ,  d o  n o t  h e ' i t a t e  to 
c o n t a r 4- m e .

PWC:ejf
A t t a c h m e n t :
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Fe b r u a r y  26, 1986

To: R e p r e se nt at i v e  M a x  G r u e n b e rg

R e pr e s e n ta ti ve  Don C loc ks in

From: Dave T ho m p s o n

Re: CS f or HB 463

It is m y  u n de rs t a n di ng  that at the co ncl us io n  o f  the J u d i c i a r y  Commi 

he ar in g  on HB 463, y o u  w e r e  both ap po in t e d  by R e p r e s e n t a t i v e  M. Mik'e M i l l e r  

to w r i t e  the c o m mit tee  sub st it u t e  - w i t h  some a s s i s t a n c e  by me. Please let 

m e know the status of the re-write. Ei the r I, or m y  aide, Helen, w o u l d  be 

w i l l i n g  to w o r k  w i t h  y ou  at y o u r  c on v e n i e n c e  on HB 463.

T h a n k  you.

cc: R e p r es e n t a ti ve  M. M i k e  M i l l e r
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BRUCE N ELLES,

Appellee.

File No. A-995

O P I N I O N

[No. 5 7 8  - F e b r u a r y  7, 1 9 8 6 ]

Appeal from the District Court of the State of Alaska, 
Fourth Judicial District, Fairbanks, H. E. Crutchfield, 

' Judge. ,

Appearances: Jeffery O'Bryant, Assistant District
Attorney, Harry L. Davis, District Attorney, 
Fairbanks, and Harold M. Brown, Attorney General, 
Juneau, for Appellant. Raymond Funk, Assistant 
Public Defender, Fairbanks, and Dana Fabe, Public 
Defender, Anchorage, for Appellee.

Before: Bryner, Chief Judge, Coats and Singleton,
Judges.

BRYNER, Chief Judge.

The state appeals from a district court dismissal of a 

misdemeanor assault charge against Bruce Nelles. Judge H. E .  Crutchfield  

dismissed the charge pursuant to the misdemeanor civil compromise statute. 

We affirm.

BACKGROUND

While intoxicated, Nelles struck his girlfriend, Mary M. Henry, 

on the mouth with his fist. Henry’s injury required four stitches. She 

filed a citizen arrest form seeking Nelles' arrest.



At a bail hearing before Judge Crutchfield, Nelles’ attorney 

moved for dismissal. He submitted a statement titled "Compromise of 

Criminal Action," which was signed by Henry and stated:

Comes now the injured party in the above-entitled 
action, Mary Henry, and hereby acknowledges that he/ 
she has received satisfaction for the injury to his/her 
person and further states that he/she does r^t wish to 
proceed with this action, since he/she has received 
satisfaction for injury to his/her person from the 
Defendant, Bruce Nelles.

The state opposed Nelles' motion for dismissal. The court allowed Nelles’ 

counsel to examine Henry under oath. Henry testified that she and Nelles 

intended to marry, that he had never assaulted her on any other occasion 

during their one year together, that none of her clothes had been torn,

that she- had not incurred any medical expenses, that she was unemployed

at the time of the assault, had lost no wages, and that she did not want 

any civil compensation from Nelles.

Judge Crutchfield further questioned Henry:

Court: (to witness) I don't know whether Mr. Wildridge, in
taking this written statement from you, explained the 
provisions of Title 12.45.120-130, which I'm obviously 
looking at. And, I think the basis for this is to not 
prosecute some cases but by the same time the legisla­
ture recognizes that the court system and the police,
and the prosecutor should not be some type of a buf­
fer zone and have their time taken up with boy-girl 
relations, okay?

Henry: I understand.

Court: And, there's some provisions for costs and I've never
been clear about who the costs should be assessed 
against, whether it's the defendant or the witness who 
brings the charges, and, then -- you are aware, of 
course, that there's a possibility that if I grant it, 
that I may, based upon the court's time and every ­
body's time, I may have to assess some costs -- before 
it would be dismissed? Did you understand that?

Henry: (inaudible)

-2-



C o u r t : Okay.

• • •

C o u r t : Y o u ’re not fr ig h te n e d  of Mr.  Nelles I take it then,
you,  he d id n ' t  t r y  to talk you into doing this or 
threatening you in any  way?

H e n r y : No.

Judge Crutchfield  ini t ia l ly  denied Nelles' motion to dis m: ;s .

A f te r  Nelles moved for reconsideration, however,  Judge C ru tc hfie ld

ordered the case dismissed " p u r s u a n t  to the civi l  compromise provis ions"  

and "upon payment of $100 costs."  T h e  state has appealed the ord er of 

dismissal.

DIS CU SSION

"In th eory  there should be no compromises of criminal cases." 

Mil ler,  T h e  Compromise of Criminal Cases, 1 So. Cal. L. Rev.  1 (1927).

And in practice, "the civil and criminal law operate independently of one 

another so that  resolution of a vict im's civi l r ights and remedies has no 

effect upon criminal prosecut ion."  People v.  Mo ulton, 102 Cal. R p t r .  761, 

766 (Cal.  App. Dep't.  Super.  Ct.  1982). "An exception to this pr inciple 

ex is ts ,  hov/ever, where a statute specifically authorizes a compromise of 

the criminal,  as well as the c iv i l ,  l iabi l i ty  ar ising out of certain c o nduct. "  

A n n o t . ,  42 A . L . R . 3 d  315, 318, § 2 [ a ] ,  Many states, including Alaska,  

have adopted such statutes,  allowing ju dic ia l ly-sanctioned compromises and 

dismissals of criminal c h a r g e s . 1

l . AS 12.45.120-.140;  A r iz .  Rev. Stat.  A n n .  § 13-3981 (1978); 
Cal. Penal Code § 1377-79 (West 1:182); Idaho Code A n n .  § 19-3401-3403

(footnote continued)



It appears that  Alaska's civi l compromise statutes derived from

the same source as most other similar statutes,  a 1813 New Y o r k  statute 

t h a t  read:

T h a t  in all cases where a person shal l ,  on the com­
plaint  of another,  be bound b y  recognisance to 
appear,  or shall , for  want of s u r e t y ,  be committed, or 
shall be indicted for an assault and b a tte r y ,  or  other 
misdemeanor, to the in j u r y  and damage of the p a r t y  
complaining, and not charged to have been done r io t ­
ously o r  with intent  to commit a fe lon y ,  or not being 
an infamous crime, 'and for which there shall also be a 
remedy by civi l action, if the p a rty  complaining shall 
appear before the magistrate who may have taken the 
recognisance, or made the commitment, or before the 
court  in which the indictment shall be, and acknowl­
edge to have received satisfaction f o r  such in j u r y  and 
damage, it shall be lawful f o r  the magistrate in his 
discretion to discharge the recognisance, &c. or  for 
the court  also in t h e ir  discret ion,  to order a nolle 
prosequi to be entered on the in d ic t m e n t .2

(footnote 1 continued)

(1979);  Mass. Gen. Laws A n n .  ch. 276, § 55 (West 1972); Nev. Rev.  
Stat. § 178.564-568 (1983); Okia.  Stat.  A n n .  t i t .  22, § 1291-94 (West 
1958); Or.  Rev. Stat.  § 135.703-709 (1983);  Pa. Stat. A nn .  t i t .  19, 26 
(P urd on 1964); Utan Code A n n .  §§ 77-50-1 to -3 (1978).

2. In large part ,  the laws of  Alaska are derived from those of 
Oregon. F. Brown, T h e  Sources of the Alaska and Oregon Codes, Part I,
2 U . C .  L. A . - A l a s k a  L. Rev. 15, 16 (1972). T h e  Alaska civil  compromise 
statutes appear to f i r s t  have been adopted in 1900 and to have been 
derived from the Oregon Civi l  Compromise Statutes.  See A n n .  Alaska 
Codes, Pt. I I ,  ch. 28, §§ 253-256 ( C a r te r  1900) (the Alaska statute refers 
to the Oregon law, presumably as its source).  See i n f r a , n .3 .  T h e  
Alaska statutes also had v i r t u a l l y  identical wording to the Oregon statutes.  
Compare A n n .  Alaska Codes, Pt. I I ,  ch. 28, §§ 253-256 ( C a r te r  1900) with 
Gen. Laws of O r . ,  Code of Crim. P ro c.,  ch. X X X ,  §§ 315-318 (Deady 
1845-1864); renumbered, A n n .  Laws of O r . ,  Crim. Code. t i t .  I, ch. X X X ,  
§§ 1519-1522 (Hil l  1892); renumbered, O r .  Laws, t i t .  X V I I I ,  ch. X V ,  §§ 
1696-1699 (Lord 1910).

T h e  laws of Oregon, and th e re fo re  Alaska,  are derived in large 
p a rt  from those of New Y o r k .  A lt h o u g h ,  " [ t ] h e  major borrowing took 
place in Oregon in 1853-1854 . . . Oregon's celebrated Judge Matthew P. 
Deady and others reworked the Oregon law in 1862-1864, using as th e ir  
major sources the 1854 codes and the d r a f t  codes prepared fo r  New Y o r k  
b y  a commission by  David Dudley  Field. T h e  Field Commission had also 
relied heavi ly  on the older New Y o r k  statutes . . . ." F. Brown, T h e

(footnote continued)
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1 N . Y . R . L .  § 19 (1813), quoted in People v .  Mo ulton, 182 Cal. R p t r .  761, 

765 (Cal.  A pp . Dep't.  Sup er.  Ct.  1982). The purpose of the sta tu te  was 

to encourage the amicable resolution of disputes th at  were prim ari l y  pr iv a te  

in nature:

T h e  policy u n d e r ly in g  compromise statutes was
explained by  the New Y o rk  Commissioners on Practice
and Pleading in 1849 as follows:

There are many cases, which are technically 
publ ic offenses,  but  which are in reality
rather of a private  than a publ ic nature, 
and where the public interests are better 
promoted b y  checking than b y  encouraging 
criminal prosecutions. Of  this class are
libels, and simple assaults and batteries; or 
those which according to [the civil 
compromise s ta tu t e ] ,  are not committed by or 
upon an off icer of just ice,  whi le in the 
execution of  the duties of his office, or 
r iotously,  o r  with an in tent to commit a 
felony.  With these exceptions,  cases of this 
nature have by  the policy of our statutes, 
always been considered f i t  subjects of 
compromise . . . ; a policy which has been 
carried b y  the courts, still  f u r t h e r  than the 
terms of the statute.

People v .  M oulton, 182 Cal. R p tr .  at 766 (citations omitted).

Alaska's civil  compromise statutes are contained in AS 

12.45.120-12.45.140,  which state:

Sec. 12.4 5.120. A u t h o r i t y  to compromise 
misdemeanors fo r  which victim has civi l  action. When 
a defendant is held to answer on a charge of mis­
demeanor for which the person injured by  the act 
const itut ing  the crime has a remedy by a civil action, 
th e crime may be compromised except when it was 
committed

(1) by or upon a peace off icer,  ju dge or magis­
trate  while in th e  execution of the duties of th at  
office;

(footnote 2 continued)
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(2) r iotously;
(3) with an i n t e n t  to commit a fe lony;
(4) larcenously.

Sec. 1 2 .4 5 .1 3 0 . Acknowledgment of satisfaction
b y  injured p a r t y . I f  the p a r ty  in ju re d appears before 
the court in which the defendant is bound to appear,
at any time before tr ia l ,  and acknowledges in writ ing
t h a t  satisfaction has been received fo r  the in ju ry ,  the 
court  may, on p aym ent of the rosts incurred,  order 
th e prosecution dismissed e.id the defendant 
discharged. T h e  o r d e r  is a bar to another prosecution 
f o r  the same crime.

Sec. 1 2 . 4 5 . 1 4 0 , Compromise or stay upon com­
promise by other means p r o h i b i t e d . A crime may not 
be compromised or th e  prosecution or punishment, upon 
a compromise dismissed or stayed except as provided 
b y  l a w . 3

3. The statutes, as o r ig ina l ly  adopted in 1900, read:

Sec. 253. What crimes may be compromised. 
T h a t  when a d e f e n d a n t  is held to answer on a charge 
of misdemeanor, f o r  which the person injured by the
act constituting t h e  crime has a remedy by a civil
action, the crime m a y be compromised, as provided in 
the next  section, e x c e p t  when it was committed--

First.  By o r  upon an off icer of justicr, while in 
the execution of th e  duties of his office;

Second. R io t o u s ly ;  or
T h ir d .  With an in tent to commit a fe lo n y ;  or
Fourth. Larc enously .

Laws. O r e g . ,  Oct.  19, 1864; H i l l ’s A n n .  Laws, s.
1519.

Sec. 254. Compromise b y  permission of the
cour t;  order t h e r e o n . T h a t  if the p arty  injured 
appear before the court  at which the defendant is 
bound to appear, at any time before trial on an 
indictment for the crime, and acknowledge in writing 
t h a t  he has received satisfaction for the in jury ,  the 
court  may, in its d is cre t io n,  on payment of the costs 
and expenses in c u r r e d ,  ord er all f u r t h e r  proceedings 
to be stayed upon the  ;  • .secution and the defendant 
to be discharged th e r e fr o m ;  b u t  the ord er and the 
reasons therefor m u s t  be entered on the journal.

Laws O r e g . ,  O c t .  19, 1864; Hill 's A n n .  Laws, s. 

( footnote continued)
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In this case, th e  state ini t ia l ly  contends that th ese statutes

violate the separation of powers doctrine. T h e  state relies upon State v .  

C a r ls o n , 555 P . 2d 269, 271-72 (Alaska 1976), and Public D efe nder Agency 

v.  Superior C o u r t , 534 P . 2d 947, 951-52 (Alaska 1975). It argues tnai. the 

d is tr ic t  court 's  order of dismissal  amounts to "a usurpation of  th e  e xe c ­

uti ve  power residing in the state d istr ic t  a t to r n e y ’s office to b r i n g  charges 

and determine their  d is p o s i t io n ."  We f i n d  this argument to be w ith out

merit .

In State v.  C a r l s o n , the defendant  was indicted for m u r d e r ,  b u t

the trial court,  against t h e  state's opposit ion, agreed to accept a g u i l t y

(footnote 3 continued)

1520; Saxon v .  Hi ll ,  6 O r e g . ,  383.

Sec. 255. O r d e r  a bar to another prosecut ion.
T h a t  the order a uth or iz ed by the last section, when
made and entered,  is a bar to another prosecution f o r  
the same crime.

Laws O r e g . ,  Oct. 19, 1864; Hi ll 's A n n .  Laws, s.
1521.

Sec. 256. No crime can be compromised, e x c e p t .
T h a t  no crime can be compromised, nor can a n y
proceeding for t h e  prosecution or punishment  thereof 
be stayed upon a compromise, except as provided in
this chapter.

Laws O r e g . ,  Oct. 19, 1864; Hi ll 's A n n .  Laws, s.
1522.

T he statutes a p pe a r  unchanged from the original ve rs ion  in
Como. L. A n n . ,  t i t .  X V ,  c h .  28, §§ 2362-2365 (1913);  Comp. L.  A n n . ,
5431-5434 (1933), and Com p. L. A n n . ,  t i t .  66, ch. 18, §§ 66-18-1 :o
66-18-4 (1948). In 1962, a number of minor amendments were made to * >e 
language of the statutes. See SLA, ch. 34, § 6.13 (1962). A d d i t i o n a l !y , 
the f i r s t  exception in Sec. 253 was expanded from the original "an off icer 
of just ice" to "a peace o ff ic e r  or magistrate,"  in 1962, SLA, ch. 34,  § 6.13 
(1962), and expanded to "a peace off icer,  ju d g e  or  magistrate,"  in 1971.
SLA, ch. 8, § 15 (1971' Als o,  Sec. 255 was consolidated w i th  Sec. 254
in 1962. SLA, ch. 34, § 6.13 (1962).
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plea to the lesser offense of  manslaughter.  No statute or ru le  permitted 

the trial court  to accept such a plea. T h e  supreme court  reversed, 

f i n d in g  th a t  the trial c o u r t ’s decision would " u s u r p  the execut ive  function 

of choosing which charge to initiate.  . . . "  555 P . 2d at 272. In

Public Defender Agency v .  S uperi or C o u r t , the trial  court  ordered the 

state to prosecute a civil  action fo r  chi ld s u p p o rt .  Th e  supreme court  

similarly concluded that th e  separation of powers doctrine had been

violated, holding that "the A t t o r n e y  General cannot be controlled in either 

his decision of whether to proceed, or  in his disposition of the

proceeding."  534 P .2d at 950.

In the present case, there was no judicial  interference with the 

prosecution's initial decision to charge Nelles. Judge C ru tc h f ie ld  did 

subsequently exercise his discretion to dismiss the case. Y e t  this 

dismissal was expressly authorized b y  the legislature.  AS 12.45.120,

i2.45.130.  There is no suggestion in the civi l compromise statutes that 

the court 's  power to dismiss is conditioned upon the agreement of  the

prosecutor.  In fact, the c o n t r a r y  appears to be the case. See A n n o t . ,  

42 A . L . R . 3 d  315, 319 (a common condition precedent under compromise

statutes is the consent of e it her the court  or the prose cutor).  See also 

Hoines v.  Barney's Club, I n c . , 170 Cal R p tr .  42, 47 (Cal. 1980) (in

expla ining the civil compromise statute,  the court  stated th a t  the

prosecutor has no role in a dismissal of civi l compromise). T h e  state has 

cited no case purpo rt ing to hold th at  prosecutorial consent to a civil  

compromise is necessary as a matter of constitutional  law, and we are 

aware of r.one. Because th e  court 's  a u t h o r i t y  to compromise misdemeanors 

has been expre ssly  conferred b y  the legislature,  we f in d  the p re sent case 

readi ly dist inguishable from State v.  Carlson and Public Defender Agency



v .  Superior C o u r t , and we conclude th at  there is no separation of powers 

violation made out here.

The state's next  argument is th at  crimes arising from domestic 

disputes should not be amenable to civi l compromise. C erta in ly ,  the state 

has a valid concern: that  domestic assaults not go unpunished merely 

because the vict ims wish to w i th dra w th e ir  complaints in the hope that  no 

f u r t h e r  abuse will occur. However,  the state cites no support  fo r  the 

argument th at  publ ic policy mandates a judic ia l ly  created exception to the 

civi l  compromise statute.  T h e  statute,  in its c urrent form, does not 

exempt domestic disputes.  Amendment to create additional exceptions is 

clearly a matter of legislat ive, rather than judicial ,  concern. 4

Moreover, we note th a t ,  under the Alaska civil  compromise 

statute,  the decision wh ether to dismiss or prosecute is verted in the 

sound discretion of the trial court,  and no r igh t  to dismissal is conferred 

upon the accused. In cases of domestic violence that  appear to inv olve a 

cont inuing danger of in j u r y  to the vict im, it could well be an abuse of 

discretion fo r the trial court  to o rd e r  dismissal. In the present case, 

however,  the'  state has not suggested any ongoing danger to the victim, 

and the record contains nothing to indicate th at  Judge Crutchfie ld  abused 

his discretion in this regard.

“*. We note th at  Cali fornia has amended the civil  compromise 
statute to create an exception b a rr ing  civi l compromise when the in j u r y  
arises from a second wil l ful  and knowing violation of a restraining order 
imposed to p re v e n t  domestic violence. Cal. Penal Code § 1377 (West 1982) 
(statute  amended 1979). It should also be noted tha t  any will ful  inf lict ion 
of physical in j u r y  result ing in a "traumatic" condition upon a cohabitant of 
the opposite sex is a fe lony under Cali fornia law. Cal. Penal Code § 273.5 
(West 1970) (adopted 1977).

-9-



T h e  state f u r t h e r  argues th at  the civi l compromise statute 

engenders confl ict with the Alaska Code of Professional Responsib i l i ty,  

Discip l in ary  Rule 7-105 C A ) ,  which states th a t  " [a ]  lawyer shall not 

present,  part icipate in pre senting,  or threaten to present criminal charges 

solely to obtain an advantage in a civi l matt er ."  See, e . g . , MacDonald v.  

M usick, 425 F.2d  373 (9th Cir .  1970) (prosecutorial  misconduct where 

charge of resist ing arrest  was introduced as "bludgeon" behind the attempt 

to defeat a possible civil  action b y  the arrestee fo r false a r r e s t ) .  This  

rule is pla in ly  inapplicable here. Dismissal of  a case upon civil  compromise 

simply does not imply th at  the case was prosecuted "solely to obtain an 

advantage in a civi l  matter. " s

Judge Cru tc hfie ld 's  dismissal of the case is A F F IR M E D .

5. T h e  state has also argued tha t  Alaska's civi l comsromise 
statute is unconsti tut ional ly  vague. We f in d  this argument  to be fr iv o l  )us.



A l a s k a  W o m e n ' s  C o m m i s s i o n

T e s t i  m o n y  

S u z a n n e  L o m b a r d i

H B  4 6 3

T h e  l e g i s l a t i v e  c o m m i t t e e  o f  t h e  A l a s k a  W o m e n ' s  C o m m i s s i o n  

m e t  F e b r u a r y  12 , 1 9 8 6  a n d  e x p r e s s e d  s u p p o r t  o f  H B  4 6 3  , an  

a c t  r e l a t i n g  t o  C r i m i n a l  T r i a l s  a n d  R e s t i t u t i o n .

S e c t i o n I

T h e  C o m m i s s i o n  b e l i e v e s  t h a t  d o m e s t i c  v i o l e n c e  is a 

v i o l e n t  c r i m e  t h a t  s h o u l d  b e  h a n d l e d  as  a n y  o t h e r  a s s a u l t

w o u l d  b e  b y  t h e  J u d i c i a r y  s y s t e m .

B y  a d d i n g  d o m e s t i c  v i o l e n c e  to  t h e  l i s t  of c r i m e s  t h a t  

c a n n o t  b e  c o m p r o m i s e d  b y  c i v i l  a c t i o n ,  t h e  A l a s k a  S t a t e

L e s i s l a t u r e  is c o n t i n u i n g  t o  s e n d  t h e  m e s s s a g e  t h a t  t h i s  

c r i m e  is c l e a r l y  u n a c c e p t a b l e .

A l t h o u g h ,  t h e  c o m p r o m i s e  s t a t u t e  is n o t  o f t e n  u s e d ,  a

c o u r t  o p i n i o n  w a s  h a n d e d  d o w n  r e c e n t l y  t h a t  r e i n f o r c e s  t h e  

C o m m i s s i o n ' s  c o n c e r n .  In t h e  C o u r t  o f  A p p e a l s  - S t a t e  o f  

A l a s k a  v s .  N e l l e s  t h e  c o u r t  u p h e l d  t h e  d i s m i s s a l  o f  c h a r g e s  

a n d  t h e  d e f e n d e n t  p a i d  $ 1 0 0  r e s t i t u t i o n  t o  a v i c t i m  w h o  

r e q u i r e d  f o u r  s t i t c h e s  in h e r  m o u t h  d u e  t o  a b l o w  w i t h  a

f i s t .  T h e  c o u r t  s a i d  " c e r t a i n l y  t h e  s t a t e  h a s  a v a l i d  

c o n c e r n :  t h a t  d o m e s t i c  a s s a u l t s  g o  u n p u n i s h e d  m e r e l y

b e c a u s e  t h e  v i c t i m s  w i s h  t o  w i t h d r a w  t h e i r 'c o m p l a i n t s  in t h e  

h o p e  t h a t  n o  f u r t h e r  a b u s e  w i l l  o c c u r . " . . . .  " a n  a m m e n d m e n t  to 

c r e a t e  a d d i t i o n a l  e x c e p t i o n s  is c l e a r l y  a m a t t e r  o f  

l e g i s l a t i v e  r a t h e r  t h a n  j u d i c i a l  c o n c e r n . "



Section II

T h i s  s e c t i o n  a l l o w s  r e s t i t u t i o n  t o  b e  p r o v i d e d  t o  an  

o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u n c e l i n g ,  m e d i c a l ,  o r  

s h e l t e r  s e r v i c e s  t o  t h e  v i c t i m .

M a n y  w o m e n  h a v e  n o  i n s u r a n c e  a n d  s u f f e r  p e r m a n e n t  

p h y s i c a l  a s  w e l l  a s  e m o t i o n a l  h a n d i c a p s  b e c a u s e  o f  lack, o f  

p r o p e r  m e d i c a l  o r  c o u n c e l i n g  s e r v i c e s .  F u r t h e r m o r e ,  w i t h  

t h e  s e v e r e  f u n d i n g  c u t b a c k s ,  m a r y  s h e l t e r s  a r e  in g r e a t  n e e d  

o f  a d d i t i o n a l  s u p p o r t  a n d  t h i s  b i l l  w i l l  a s s u r e  t h a t  v i t a l  

s e r v i c e s  a r e  p r o v i d e d  t o  t h e  v i c t i m .

S e c t ion III

I f  t h e  d e f e n d a n t  f a i l s  t c  p a y  r e s t i t u t i o n  h e  m u s t  p r o v e  

h i s  i n a b i l i t y  t c  c o m p l y  w a s  n e i t h e r  i n t e n t i o n a l  n o r  in b a d  

f a i t h .

T h e  A l a s k a  W o m e n ' s  C o m m i s s i o n  b e l i e v e s  t h i s  b i l l  is 

a n o t h e r  p o s i t i v e  s t e p  in t h e  d i r e c t i o n  o f  e r a d i c a t i n g  

v i o l e n c e  in A l a s k a .

- 2 -



A L A S K A  N E T W O R K  
DOMEST I C  V IOLENCE
A M D

S E X U A L  A S S A U  LT
130 Seward, No. 501 • Juneau, Alaska 99801 • (907)586-3650

M h iv e d W iim c n v  f i d  in  Cum * (AW M C I 

A/lvo* ati-% lot V ifl«m v of V io le n ce  W \  i 

A<dmg W om en  irt AlniM 1 and f n o • rgent u*\ (AW \ K f )

A l js k j  VNomen'% R t s o u h f  C vn ic» 1 AW R C i A*cIk W o m en  in C f i i i l  (AW It I 

Bering S e j  W o m e n  % C r o u p  (B S W C f. 

C o rd o v j W om en's R< source C en ter (C W R C ) (m m rm .iV  W o m e n s Sh elter. 

K n d uk W om en’s Resource f i  C r is is  C en ter (KW R C C ). M I N ,  Inc 

M en 's Support Netw ork (M SN ), S j ( r  & Feat Free Environm ent (S A IF ).

S itk a m  Against fa m ily  V io le n ce  (SA I V). 

Southw estern Alaska C o u n cil for the 

P m m  ntm n o f C h ild  Se su a l A ssault (SW A C IX  S \ )  

South fY n m s u lj  W om en's Se rv ice s fSW f*S), 

Tundra W om en's Co alitio n  (T W O . Valley W om en's Reso urce Cen ter (V \\  R f l .

W o m e n  in  C r is is  C o u n s e l i n g  A A s s is ta n c e  (V \'l( ( At 
W o m e n  in  S a fe  I l o m e s  (W IS f fi. W o rm -n 's  R e s o u r c e  & C r is is  C e n t e r  (W K ( ( \

P O S I T I O N  P A P E R :  H B  -163

The A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  is 
a n o n - p r o f i t  m e m b e r s h i p  o r g a n i s a t i o n  coif.posed of t w e n t y  d o m e s t i c  

v i o l e n c e  a n d  s e x u a l  a s s a u l t  p r o g r a m s  t h r o u g h o u t  the s t a t e .  The 

N e t w o r k  s t r o n g l y  s u p p o r t s  H B  4 C 3  f o r  the f o l l o w i n g  r e a s o n s :

S £ G l l i 2 Q  I: As you a r e  a w a r e ,  o n  F e b r u a r y  7, 1987, the C o u r t  of
A p p e a l s  a f f i r m e d  a d e c i s i o n  m a d e  b y  J u d g e  C r u t c h f i e l d  to d i s m i s s  a 

m i s d e m e a n o r  a s s a u l t  c h a r g e  a g a i n s t  B r u c e  N e l l e s  p u r s u a n t  to the 
m i s d e m e a n o r  c i v i l  c o m p r o m i s e  s t a t u t e  in the c a s e  S T A T E  O F  A L A S K A  
vs. B R U C E  N E L L E S .  In t h i s  c ^ s e ,  t h e  C o u r t  of A p p e a l s  f o u n d  that AS

1 2 . 4 5 . 1 2 0  a n d  1 2 . 4 5 . 1 3 0  e x p r e s s l y  a u t h o r i z e  the c o u r t  to 

c o m p r o m i s e  m i s d e m e a n o r s  o.n«, trial the the c o u r t ’s p o w e r  to d i s m i s s  
is in no way c o n d i t i o n e d  u p o n  the a g r e e m e n t  o?' the p r o s e c u t o r .

In the c a s e  of S T A T E  vs. N E L L E S ,  N e l l e s  s t r u c k  h i s  g i r l f r i e n d ,  
M a r y  H e n r y ,  on the m o u t h  w i t h  h i s  f i s t  c a u s i n g  a c u t  w h i c h  

r e q u i r e d  fo u r  s t i t c h e s .  S h e  s t a t e d  t h a t  he h a d  n e v e r  a s s a u l t e d  h e r  
on a n y  o t h e r  o c c a s i o n  d u r i n g  t h e i r  y e a r  t o g e t h e r ,  t h e r e  w e r e  no 

m e d i c a l  e x p e n s e s ,  no lo s s  of w a g e s ,  a n d  t h a t  s h e  d i d  n o t  w a n t  
c i v i l  c o m p e n s a t i o n .  S i n c e  the s t a t e  h a d  n o t  s u g g e s t e d  t h e r e  w a s  

a n y  o n g o i n g  d a n g e r  to the v i c t i m ,  the A p p e a l s  C o u r t  f o u n d  t h a t  
J u d g e  C r u t c h f i e l d  h a d  n o t  a b u s e d  h i s  d i s c r e t i o n  in d i s m i s s i n g  the 
c a s e  .

T h e  c i v i l  c o m p r o m i s e  s t a t u t e s  h a v e  b e e n  r a r e l y  u s e d  in the c o u r t s  

in d o m e s t i c  v i o l e n c e  c a s e s .  O n l y  w i t h i n  r e c e n t  p a s t  h a v e  we s e e n  
t h e s e  s t a t u t e s  e m p l o y e d  for t h i s  p u r p o s e ;  and, u n t i l  no w ,  o n l y  in 
a f e w  c a s e s .  The N e t w o r k  is v e r y  c o n c e r n e d  t h a t  in l i g h t  of t h i s  
r e c e n t  o p i n i o n ,  c i v i l  c o m p r o m i s e  in d o m e s t i c  v i o l e n c e  c a s e s  w i l l  

b e g i n  to be u t i l i z e d  m o r e  r e g u l a r l y .  We s t r o n g l y  u r g e  you to a d o p t  
t h i s  p r o v i s i o n  of the b i l l  a n d  c r e a t e  a n  a d d i t i o n a l  e x c e p t i o n  to 
e x e m p t  d o m e s t i c  d i s p u t e s  f r o m  t h e s e  s t a t u t e s .

O u r  e x p e r i e n c e  in t h i s  f i e l d  t e l l s  us s e v e r a l  t h i n g s :

- W i t h  c o u p l e s  w h o  a r e  v i o l e n t ,  t h e r e  o c c u r s  w h a t  Is 
m o s t  o f t e n  r e f e r e d  to a s  a " c o n t i n u u m  of v i o l e n c e .

The v i o l e n c e  s t a r t s  w i t h  a m i n o r  o f f e n s e  a n d  t h e n
b e c o m e s  m o r e  f r e q u e n t  a n d  m o r e  i n t e n s e .  A r e c e n c  s t u d y  in 

M i n n e a p p o l i s  s h o w e d  t h e r e  w a s  a s u b s t a n t i a l  d e c r e a s e  in 
s e c o n d  t i m e  o f f e n d e r s  w h e n  a m a n d a t o r y  a r r e s t  p o l i c y  w a s
a d o p t e d  b y  t h a t  c o m m u n i t y .  T h e s e  r e s u l t s  a g r e e  w i t h  the w o r k



c o m p l e t e d  b y  the D o b d a s h e s ,  t w o  o t h e r  h i g h l y  r e g a r d e d  

r e s e a r c h e r s  in the f i e l d .  T h e y  h a v e  f o u n d  t h a t  the 

m e s s a g e s  s o c i e t y  g i v e s  the b a t t e r e r  a b o u t  w h a t  is 

p e r m i s s i b l e  b e h a v i o r ,  in the f o r m  of s a n c t i o n s ,  
h a s  a s i g n i f i c a n t  i m p a c t  of t h e i r  f u t u r e  b e h a v i o r .

F o r  t h e s e  r e a s o n ,  the M u n i c i p a l i t y  of A n c h o r a g e  h a s  
r e c e n t l y  a d o p t e d  a n o  d r o p  p o l i c y  for d o m e s t i c  v i o l e n c e  

c a s e s .  We m u s t  s e n d  a m e s s a g e  to b a t t e r e r s  a n d  t h e i r  v i c t i m s  
t h a t  d o m e s t i c  v i o l e n c e  is u n a c c e p t a b l e  in a n y  form.

- M a n y  d o m e s t i c  v i o l e n c e  c a s e s  p r e c i p i t a t e  d i v o r c e  a n d  
c h i l d  c u s t o d y  c o s e s .  T y p i c a l l y ,  b a t t e r e d  w o m e n  a r e  

a f r a i d  of w h a t  w i l l  h a p p e n  to t h e m  o u t s i d e  of the

c o u r t r o o m  a n d  a r e  t h e r e f o r e  r e l u c t a n t  to t e s t i f y .

The b a t t e r e r  is in the p o s i t i o n  of p o w e r  w i t h i n  

the r e l a t i o n s h i p .  The N e t w o r k  is v e r y  c o n c e r n e d  

t h a t  the p r e s s u r e  f o r  the w o m a n  to a g r e e  
to c i v i l l y  c o m p r o m i s e  the c a s e  c o u l d  in s o m e  c a s e s  

be e n o r m o u s .  V i c t i m s  of d o m e s t i c  v i o l e n c e  are 

n o t  in a p o s i t i o n  to n e g o t i a t e  a n  e q u i t a b l e  c i v i l  
c o m p r o m i  s e .

Q £ £ t j . o n  H : We v e r y  m u c h  s u p p o r t  t h i s  s e c t i o n  as it w o u l d  c l a r i f y

t h a t  r e s t i t u t i o n  c o u l d  be p a i d  to p r o g r a m s  t h a t  o f f e r  s e r v i c e s  to 
v i c t i m s .  The N e t w o r k ' s  p r o g r a m s  a r e  u n d e r s t a f f e d  a n d  u n d e r f u n d e d ,  
a n d  a d d i t i o n a l  s o u r c e s  of r e v e n u e  a r e  v e r y  m u c h  n e e d e d .  We feel it 
is e n t i r e l y  a p p r o p r i a t e  t h a t  s o m e  of t h e s e  c o s t s  be b o r n e  by the 
p e r p e t r a t o r s  of t h e s e  c r i m e s .

2££li° D III: We fe e l  t h a t  it s h o u l d  be the C o u r t ' s  r e s p o n s i b i l i t y
to d e t e r m i n e  the a m o u n t  of r e s t i t u t i o n  t h a t  s h o u l d  be p a i d  by the

d e f e n d a n t ,  b u t  n o t  w h e t h e r  he is a b l e  to pa y .  If the d e f e n d a n t  
d e f a u l t s  a n d  t h e n  p r o v e s  t h a t  it w a s  n e i t h e r  i n t e n t i o n a l  or in b a d  
f a i t h  t h e n  the C o u r t  c a n  a d j u s t  the a m o u n t  of r e s t i t u t i o n  du e .  It 
is o u r  h o p e  t h a t  t h i s  c h a n g e  w i l l  i n c r e a s e  the a m o u n t  of 
r e s t i t u t i o n  a c t u a l l y  p a i d .



Fear a controlling emotion in victims’ lives
ED ITOR ’S NOTE: To protect the identity 

of the subject of this article, only her first 
name is used. But authorities say her story is 
typical of battered women.

By KAY LEVINE * .
Dally News reporter

It 's not a sentimental journey into the past 
when Deb speaks of her second husband. He 
broke her nose three times, chipped her tail 
bone, damaged her eye. Once, she says, he 
beat her so brutally she was hospitalized 
with a case of shock tha t lasted two weeks.

Then, jarringly, Deb laughs. "Oh, no!” she 
says. It was her first husband tha t put her in 

' the hospital for two weeks. She forgot. Both 
husbands beat her so much that it 's  hard to 
remember who did what.

"I thought everybody lived tha t way," 
Deb says, *•

There is some basis for that belief: At 
least 1.8 million women in this country are 
beaten each year in their homes, according to 
the Abused Women’s Aid in Crisis center.

The organization, a non-profit corporation 
usually called AWAIC, offers counseling and 
other services to battered women, their 
children and the men who do the hitting.

Deb says AWAIC saved her life. Without 
. the  counseling she got there, she says woull 
have let some man beat her to death. Deb 
now works at AWAIC par t time, leading 
counseling groups three evenings a week.

I t ’s a busy place. From Aug. 1 to Oct. 1,. 
1985, AWAIC saw 150 “new” victims — 
women who hadn’t been there before. During 
that period, 89 women returned for their 
second or subsequent stays, says Ginger 
Halterman, shelter director.

What concerns Halterman most is her 
suspicion that only about half of the women 
who are battered report it. The others 
remain silent because they ’re afraid and 
because they don’t know help exists, she 
says.

When abused women do look for help, 
they often begin by calling the police. An­
chorage police were called to the scenes of 
1,664 family disturbance complaints during 
1985.

Not all'the disturbances involved violence; 
police records do not show such a break­
down, according to officer Cathy Brewster.

Nor does the police department keep 
statistics on the number of homicides that 
are proceeded by family disturbance calls. ' 
But Brewster says national statistics \ 
which show a pa ttern of increasing'violence 
in abusive relationships — are accurate. •' 

“Every time you go back, it escalates,’.', 
she says-. • ’ . .... , , .*, ; *.

The Center for Women Policy Studies in 
Washington, D.C.,' reported in 1982 th a t 40 
percent of female homicide victims are killed 
by family members or boyfriends. A Kansas 
City study found th a t in h a lf the homicide 
cases involving fam ily members, police had 
been called to the home at least five times  ̂
before the killing. - -. . . > ,  ,*> *

When Anchorage police respond to domes­
tic violence complaints, they tell the battered 
party no one deserves to be trea ted  like tna , 
Brewster says. ’V .i-V.-V' -

Police tell the victim  how to get Court- 
ordered guidelines for the man to follow, 
which can include the requirement tha t ne 
stay away from the woman completely. 
Police also tell victims about AWAIC.

But victims don’t always listen. Some

, . . .  *< *p

battered women would ra ther face known 
violence than trade it for unfamiliar sources 
of relief, says Brewster. Others don’t w an t to ' 
publicize their problems.'’" ^ i v  •'* 

"You get real frustrated with these peo­
p le ." she says. "You can give them the ride 
and provide the paperwork . . .  a lot of times 
they won’t go through with it."

According to the AWAIC volunteer tra in ­
ing manual, a woman’s refusal to accept help 
is based on an unconscious agreement with 
the man who beats her. Futilely, she tries to 
make the relationship work by letting him 
have what he seems to need: To vent his 
frustrations by beating her.

Deb’s girlhood did everything to prepare 
her for such an arrangement. She had five 
stepfathers while she was growing up, all of 
whom were cruel in some way or other, 
although "only one" beat her severely.

Nothing in her upbringing made her ex­
pect anything from life but insults, pain and 
frustration, she says. Her family moved back 
and forth between Kentucky and Ohio when 
she was young. Bleakness was the most 
consistent factor. ~

"I never had shoes when I was a kid, or 
clothes, or — half the time — food," she says. -’ 
She can remember banging her head on the 
floor at the ajje of 2 or 3 in an a ttempt to 
in terrupt her parents’ shouting matches.

When Deb was 5, her parents divorced and 
left her and her sister with their aunt and 
uncle in Kentucky. The girls lived in a bam  
for two years because their aunt didn’t want 
them messing up the house, says Deb.

She continued to be abused in various 
ways until seven years ago, when a televi­
sion commercial said that life wasn’t that 
bad  for everyone, Deb says. The commercial

- !’ See Page J-3, AWAIC

—’ 1 . T

> t- ’ 0  -

Two workers at The Abusad Women's Aid In C



imagined a career.. . >.
A t the shelter, the staff 

began her therapy by  bu ild - ' ,  
lng her self-esteem.- “They

month* la ter, a f te r h e r  t h i r d ’;’" I  A t / l r s t ;  she resisted the 
broken"! nose',' she ' l i t e r a l l y . ' /  notion she ba'd^something to
crawled out the fron t door of 
her" h'ome7'went ‘ to a neigh-'" 
bor’s and dialed for help.’ ..

The number was for the 
crisis line at AWAIC. She had 
to wait two days for a room 
at the shelter because It was 
full (AWAIC has living space 
for 53). In the meantime, she 
s tayed  a t the  M cK lnnell 
Emergency Shelter, run by 
the Salvation Army.

AWAIC, which began In 
1977, Is located at 100 W. 13th 
Ave. The organization offers a 
24-hour crisis line and living 
space for women and chil­
dren. CPents can stay for as 
long as five weeks

There a re 'In d iv id u a l  and
group counseling for w rm en
re s id en ts  and th e r a p e u t i c
p la y  g roups fo r ch i ld ren .
AWAIC also offers support
groups for women who aren 't
residents.

. . ' .

Men who want to stop vio­
lent behavior can enter an 
Intense six-month counseling 
p rog ram  ca lled  th e  Male 
Awareness Program. Counse­
lors teach practical a lte rna­
tives to violence, anger con­
trol and stress reduction, ac­
cording to an AWAIC brocure.

Deb stayed at tV  shelter 
for three weeks. The experi­
ence turned her life around,, 
she says. •

Before she came to AWAIC, 
Deb had worked occasionally 
as a waitress, bu t she had 
never had any personal goals.

contribute. When a 'counselor 
suggested she put I n '  some 
time as an AWAIC volunteer, 
“I said 'Why? I can't do any­
th in g ." ’

But Deb left the shelter 
w ith  short- and long-term 
goals: a car In three months, a 
mobile home within a year, a 
VISA card In three years and 
her own home In five years.'

She met all her goals. And 
while she worked her way 
through the list, she used her 
experiences as an AWAIC vol­
unteer and — starting in 1979 
— as a paid staff member.

She worked full-time for 
three years, then became an 
engineering technician for An­
chorage Water and Wastewa­
te r Utility. Deb still works at 
AWAIC three evening shifts 
pe r week. Most of her time is 
spent leading group counsel­
ing sessions for non-residents.

D e b ‘is considering getting 
a college degree; she might 
s tu dy  pub lic  re la t ions . “I 
would like to not have a 
crisis-oriented position,” she 
says. “I t’s time to move on.”

She wonders if her children 
will be able to do the same. 
As in many cases, they bear 
heavy scars from a violent 
home life. Low self-esteem is 
the main problem, she says; 
and i t ’s w ith children tha t the 
cycle of violence must'be bro­
ken. Deb says she doesn’t 
know how to do that: "Why is 
it so hard to unlearn?” ..•

Therapy groups available
Women can call the crisis 

line or come to the shelter 24 
hours a day. Th_ crisis line 
number is 272-0100. Women 
needing" shelter after 5 p.m. 
should try to call before com­
ing so shelter staff can antici­
pate their arrival. -. . ____

Women may come to the 
fron t office during regu lar of­
fice hours to seek counseling

requ ired . ' ’ , /
• The topics for each week of . 

the four weeks include: Myths 
and Facts About Domestic Vi- 

" olence; Continuums of Batter- 
‘ ing: A /Look at Social/ Emo- . 
' t ional,”  Physical and' -Sexual 

. ’Abuse; Co-dependency:' Can a 
Couple Be Addicted to Their 
Own Violence? and Where Do-

 , . W P  CZn F V o m  W n r o T -  . . .  ’ . . . .
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ALASKA W O M EN ’S LOBBY
POST OFFICE BOX 10-1571. ANCHORAGE. ALASKA 99510

F e b r u a r y  19, 1986

To: The H o n o r a b l e  M i k e  M. M i l l e r

C h a i r m a n

House J u d i c i a r y  C o m m i t t e e  

Re: HB 463, r e l a t i n g  to c o m p r o m i s e  and r e s t i t u t i o n  in d o m e s t i c  v i o l e n c e

Mr. C h a i r m a n  and m e m b e r s  of the C o mmittee:

T he A l a s k a  W o m e n’s L o b b y  a p p i e c i a t e s  the o p p o r t u n i t y  to e x p r e s s  i t’s s u pport  

for the l e g i s l a t i o n  b e f o r e  yo u  today, HB 463.

We do b e l i e v e  that a d d i n g  a s s a u l t i v e  b e h a v i o r  to the e x c e p t i o n s  to c i v i l  

c o m p r o m i s e  w il l  a d d  to the p r o t e c t i o n  of v i c t i m s  ri g h t s  and e l e v a t e s  the 

s e r i o u s n e s s  of the crime. M a n y  v i c t i m s  of d o m e s t i c  v i o l e n c e  c a n n o t  a f f o r d  

legal c o u n s el  to p r o t e c t  their rights and a l l o w  t h e m s e l v e s  to be i n t i m i d a t e d  

by the p e r p r ' r a t o r  and the d e f e n s e  a t t o r n e y  into not p r o s e c u t i n g  b e c a u s e  

c i v i l  c o m p r o m i s e  is avail a bl e .

We als o  favor a l l o w i n g  the c ourt to o r d e r r e s t i t u t i o n  to those p ub l i c  and 

p r i v a t e  n o n - p r o f i t  o r g a n i z a t i o n s  w h i c h  p r o v i d e the v i c t i m  services. A s s a u l t  

v i c t i m s  hov e  m e d i c a l  and d e n t a l  e x penses, and requ i r e c o u n s e l i n g  and 

a d vocacy.

R e i n f o r c i n g  the f a i l u r e  to m a k e  r e s t i t u t i o n  w i t h  a c r i m i n a l  s a n ct i o n ,  unle s s  

the d e f e n d a n t  p r o v e s  he is u n a b l e  to pay, w i l l  e n c o u r a g e  the o f f e n d e r  to pay 

the r e s t i tution.

We  b e l i e v e  that this b i l l  is in k e e p i n g  w i t h  the s e r i o u s n e s s  of the c r im e  of 

d o m e s t i c  v i o l e n c e  and the n e e d  to f u l l y  prot ec t  the v i c t i m s  of this crime.

W e  urge pass a g e  of HB 463.

T h a n k  y o u  for y o u r - c o n s i d e r a t i o n .

A l a s k a  W o m e n’s L o b b y  

S h e r r i e  Goll, L o b b y i s t



Members of the House Judiciary Committee 
P.O. Box V 

Juneau, AK 99811

March 31, 1986

Dear M e t e r s  of the House Judiciary Committee,

I am writing in regard to HB463. Many battered women do not have

the economic advantage of their perpetrators and therefore are 

unable to obtain the legal counsel they need to protect their 

rights as victims of domestic violence. They are unknowingly led 

to believe that a civil compromise is the quick, clean answer to 

"the problem" by the pe rp et ra to r's attorney. They are

vulnerable, intimidated and believe this is the appropriate

course of action because a lawyer says sc. They are further- 

intimidated at every turn by the Legai and Criminal Justice

System and the District Attorney's office is often unable to 

advise them due to a large case load. Civil Compromise only 

gives the batterer another message that iher-e is no consequence 

to breaking the law by using violence to solve problems with

anger- and frustration.

Most assault victims have large medical and dental expenses for 

what the law calls a "simple assault." One blow to the head, one 

kick in the back, one shove down the stairs has ongoing physical 

and emotional repercussions. When a victim has no insurance and 

pcssibly no job, being physically disabled even for two days, is 

an unbearable expense. The effects of being battered require 

counseling and advocacy; few of these support systems are free. 

The perpetrator of any crime must assume reponsi bi 1 i ty far- the 

long and short term damages that the commission of the crime has 

inflicted on the victim.

Many people who use power and violence *:o express anger have

little or no regard for- the Criminal Justice System nor- for Law 

Enforcement. They often disregard IRO's, bail conditions, and 

Civil Court Orders. Unless there is a criminal sanction for- 

failing to pay restitution, the offender will pay none. Unless 

this is reinforced by the Judicial System it will be worthless. 

Persons who do not pay restitut: n for property crimes are

incarerated. Should it be any less if a crime to purposefully

attack someone and injure them in such a way that they are unable 

to work or continue to be seriously injured?

The introduction of House Bill 463 is necessary and highly 

representive of Alaska's progressive attitude toward protecting 

the victims of domestic violence.

W OM EN  IN CRISIS - COUNSELING and ASSISTANCE 

702 TEi ITH AVENUE FAIRBANKS. ALASKA 99701 (907)452-2293



Whether or not a divorce proceeding is pending should have no 

bearing on civil compromise. As domestic violence statistics 

show, many victims were assaulted while they were separated -from 

their spouses or during the traumatic time period of litigation 

for divorce. From the number of ex-spouses filing charges for 

assault and criminal harassment stemming from violations of 

Injunctive Relief Orders, we know these crimes r.ieed to be dealt 

with in a punitive manner and not civilly compromised.

Si n c e r e l y ,

Ruth Lister 

Executive Director

for Women in Crisis- Counseling and

Barbara J. Babnew 

Legal Advocate 

Assi stance

cc: Members of the Interior Delegation 

Senate Judiciary Committee
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