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MEMORANDUM October 4, 1985
SUBJECT: Uniform Comparative Fault Act - HB 368
TO: Representative M.M. Miller

House Judiciary Committee

FROM: Michael F. ForA - /-
Legislative Counsel

The above referenced bill adds a new chapter to title 9,
known as the Uniform Comparative Fault Act. The Uniform Act
establishes by statute that form of comparative fault which
has already been established by judicial decision in Alaska.
See Katz v. State, 540 P2d 1037 (Alaska 1975). This form is
known as -purex comparative Tfault, in that in recovering
damages for injury or death, contribxxtory fault of the
claimant diminishes recovery proportionately but does not
bar recovery. This 1is in contrast to some other states that
have adopted a modified comparative fault rule, 1in which
contributory fault of the claimant may bar recovery of
damages. The Uniform Act is designed to replace AS 09.16,
the Contribution Among Joint Tortfeasors Act. The Uniform
Act changes the existing system of pro rata allocation of
fault among defendants, to one of allocation by percentage
of fault. This system has been acknowledged as more
compatible with the concept of comparative fault. See Artie
Structures, Inc. v. Wedmore, 605 P2d 426 (Alaska 1979).

The following 1is an analysis of each section of the
legislation:

Section 1 - 09.17.010 - This states the general principle,
that a claimant®s contributory fault does not bar recovery
but rather apportions damages according to the proportionate
fault of the parties.

09.17.020 - Requires the jury to apportion the damages each

claimant 1is entitled to recover. The concept of fault
raises several implications that this section is intended to
resolve. The jury, or the court, 1is required to make
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findings allocating a percentage of the total fault to each
party. The common law rule of joint and several liability
for each party 1is maintained. Contributory fault, 1if any,
of the claimant 1is disregarded. The court also determines
equitable shares for purposes of contribution. As a part of
the judgment, this makes the information available to the
parties thereby avoiding need for further court order. If a
party has an uncollectable judgment, then reallocation of
the equitable shares takes place, among all parties at
fault.

09.17.030 - Allows resolution of a claim and counterclaim by
set-off. Unless agreed to by the parties, set-off occurs
only if a claim is likely to be uncollectable. In cases of
multiple defendants, set-off issues are treated separately
for each defendant.

09.17.040 - This section changes the existing test for
measuring contribution from one based cn pro rata shares, to
one based on proportionate fault. This 1is consistent with
the concept of comparative fault. A plaintiff who Iis
contributorily at fault also shares in the proportionate
responsibility. The rule of joint and several liability of
each defendant is unchanged. Between defendants themselves,
contribution is determined by equitable share according to
09.17.020.

09.17.050 - Establishes the rules by which a party paying
more than his equitable she :e can recover judgment for
contribution. Recovery can be by motion or by separate
action. Also establishes time limits within which an action
must be brought.

09.17.060 - Continues the statutory provision that release
of one person does not discharge others unless provided for
in the release. This section changes the existing law
concerning contribution of a defendant against another
defendant who obtains a release from liability. Under
existing law, if a defendant settles, this discharges him
from liability for contribution to other defendants. Under
this section, a plaintiff*s total claim is reduced by the
proportionate share of the defendant who settles.

09.17.070 - Uniform application and construction section.

09.17.080 - Definition of "fault"™, that includes both
conduct of a plaintiff as well as a defendant. The ternm
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includes assumption of risk, and misuse of product, but
limits their scope.

09.17.090 - Only actions accruing after the effective date
of the chapter are subject to this Act.

09.17.100 -Citation of Act.

Section 2 -Repeals the Uniform Contribution among
Tortfeasors Act.

Section 3 - Amends Rule of Civil Procedure 7 to require that
a motion be filed within one year under 09.17.020(d).

Section 4 -Amends Rule of Civil Procedure > to require
special interrogatories be answered by the jury.

Section 5 -Amends Rule of Civil Procedure 52 to require the
court to make specific findings regarding damages and
percentage of fault.

Section 6 - Amends Rule of Civil Procedure 58 to require the
court to include specific fault determination 1in its

judgment.

MFF mmkr
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BERNARD P. KELLY & ASSOCIATES
A PROFESSIONAL CORPORATION

310 K STREET, SUITE 806
BERNARD P. KELLY ANCHORAGE. ALASKA 99801-2040

PAUL COSSMAN (907) 276-3189

February 21, 1986

House Judiciary Committee
Room 124, Capitol
Juneau, Alaska 9981.1

ATT: M. Mike Miller, Chairman
Max Gruenberg and other members

Gentlemen:

I promised tc write a letter reciting some of my views
upon House Bill 368 entitled "An Act Adopting the Uniform
Comparative Fault Act."

As you know, Av Gross talked about this bill at the
time of the hearing on February 18, 1986, and recited our gen—
eral views. Av1ls speech as terminated left the impression that
perhaps innocent accident victims, who themselves contributed no
fault to the cause of the accident, would always recover under
that hill. However, Dby virtue of the release provisions of that
bill, 1if the release could be renegotiated after a settlement
was made between one of the tortfeasors and the plaintiff, the
plaintiff stands to lose by having the money he received from
the releasor readjusted and he would have money deducted from
his share dependent upon greater fault being found against the
releasor. In my judgment, this would completely be unjust and
negate possible settlements.

It seems to me that a release should never be able to
be set aside, absence a showing of fraud, andif we could get
the Court®s approval upon a release and settlement during the
course of the [litigation, this should be conclusive against a
claim of fraud.

As 1 pointed out, a release entered into should be
valid wunder almost -every circumstance. Itwould encourage
other defendants to be looking for settlements as well. It will

reduce litigation; it willachieve those very things that the
tort reformers claim theywant to achieve. Conversely, not
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allowing settlements and requiring litigation because of one"s
fear and wuncertainty about a release being set aside, would
foster litigation and 1increase 1insurance expense. Therefore, 1
don"t believe that passage of the above Ilegislation 1in 1its
present form would be in the public interest.

Robin Taylor asked a question about what about the
effect of a Mary Carter agreement. That was a good question and
I don®"t think Av knew what Robin meant when he said Mary Carter
agreement. My understanding 1is this 1is talking to such arrange—
ments as a covenant not to execute but staying in the litiga—
tion. These kinds of arrangements are always a little bit
difficult it seems to me for a plaintiff because they should be
revealed to the Court. There 1is always a danger of a claim of
fraud and deceit entering 1into them. I point this out because |
don"t think that that necessarily makes the arrangement invalid
and there may be gocd and just reasons for entering 1into the
arrangement. I think the same general rules that apply to
releases generally should apply that would only be on a showing
of fraud and deceit that they could be set aside.

The reason that the 1innocent person®s rights can be
affected by the release are shown by page four, lines 19
through 22 of the document speaking about the effect of the
release where it says that the claim of the releasing person
against other persons is reduced by the amount of the released
person®s equitable share of the obligation determined 1in accor—
dance with the provisions of AS 09.17.020. This would clearly
allow in my mind the renegotiation of the 1innocent person®s
share downward. In my judgment, because the person getting the
release is not present in Court with an attorney defending him—
self, it almost would be axiomatic that the plaintiff would
lose money 1in such an arrangement, or he would have to fight a
vigorous battle, expending money defending the relative,
non-involvement of the party giving the release.

I wanted to call your attention also to the language of
page two at the top of the bill, lines 3 and 4, where it says,
"For this purpose, the Court may determine that two or more per—
sons are to be treated as a single party.”™ The word "may"™ means
that it is discretionary with the Court. I do not believe that
a corporate employer, for example, should at the discretion of
the Court be treated as a separate entity from his employee.
Corporations can only act through their employees, and such a
potential result would do violence to the law of respondeat
superior and the 1idea that business should pay for the acts of
its agents and actors. This would allow for a way of watering
down and affecting seriously the existent law. I also believe
that principal, agent, and enterprise li- ability actors under
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Alaska®™s enterprise liability law should be treated as a single
entity for the purpose of tort law. This could be examples
thrown 1into the bDbill but Ileave the Court discretion to apply
the same unity of interest determination to other persons who
might be treated as a single party.

As we indicated the other day at the hearing, the
Alaska Academy, by the majority of 1its members, 1is not in dis—
agreement with some sort of equitable allocation where an insol—
vent or partly insolvent defendant®"s share 1is to be made up by
others. In that case, we agree that it would not be 1inequitable
to provide that the injured party, himself at fault, share pro
rata in the loss of funds due to insolvency of one of the other
parties at fault. We do, however, want to make sure that 1in no
case does a completely blameless plaintiff have his right of
recovery reduced under any circumstances, including that recited
in the Act of giving a release.

There are other possible things that we may see wrong
with this bill and our membership would like to continue looking
at this bill with the idea of rendering constructive commentary.
Thank you for your consideration to this matter.

Sincerely yours,

BERNARD P. KELLY & ASSOCIATES

BPK:amm

cc: Av Gross
2274A
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MEMORANDUM
DATE: January 27, 1986
TO: Representative H.A. "Red" Boucher
FROM: Dave Donley, Attorney at Law

SUBJECT: HB 466 (a bill creating an Alaskan worker employment
preference) and the effect of the recent Alaska Supreme Court
decision on Alaska Hire (Francis v. Robinson)

GENERAL COMMENTS

Alaskans have been forced to wait almo&u two years for our
Supreme Court to decide the constitutionality of AS 36.10-010 which
provided a preference to Alaska residents on 95% of the jobs on
public works projects.

Unfortunately, the Supreme Court®"s decision 1in Francis V.
Robison finding AS 36.10.010 unconstitutional provided almost
nothing new 1in the form of guidance to lawmakers. The ~court
ignored both legislators®™ request for advice and Jlast vyear"s
legislative action (HB 294) without explanation.

SSHB 466 addresses virtually every concern identified by the
court®s majority decision in Francis.

Nothing in this area of constitutional law is an absolute but
these proposals are the best yet and are clearly legally superior
to any resident hire law thahas ever been tested or for that
matter, even adopted, 1in the nation.

ANALYSIS OF THE IMPACT OF FRANCIS V. ROBISON ON HB 466

I. The Supreme Court accepted without ccmment the Superior Court®s
findings of fact.

A. Testimony on HB 294 (1985) and HCR 20 (1985) clearly
contridicts these 1984 findings by the Superior Court.

B. The decision ingores existence of HB 294 - makes no comment
at all on its significance and effect or lack of it.



C. HB 294°"s backup and the recent DOL study appear to provide
part of the factual basis the court says 1is necessary 1in the

Francis decision. Additional findings based on evidence of
social 1ills caused by resident unemployment need to be included
in HB 466.

D. Additionally HB 466 adds new findings (page 1, sec. 2) which
are designed to assist and guide the Commissioner of Labor and
reviewing courts 1in making future fact findings.

E. Sec. 2 of HB 466 also helps identify the special employment
problems of rural Alaska.

Il. Resident preference law must have a substantial reason which
justifies it.

A. Reason for any state mandated employment preference for
residents can not be only to provide an economic advantage for
residents over non-residents. Reason must be to correct a social
ill or ills that result from resident unemployment.

B. The Francis decision requires "some showing that nonresidents
are "a peculiar source of evil®™ which state action is meant to
remedy,”" and the Supreme Court finds this evidence lacking 1in the
Superior Court®"s findings of fact.

C. The Supreme Court used the "clearly erroneous"™ standard for
review of facts established by Superior Court. This very high
standard of review prevented modification of these fact findings
which, given newly available data, appear very erroneous.

D. HB 466 incorporates the "peculiar source of evil"” standard as
a threshold finding that must be made by Commissioner of Labor
before any preference for residents goes into effect.

E. The new DOL ?Vudy, HB 294 (1985), ne>? findings of fact in HB
466 (sec.2), together with evidence of resulting social 1ills fronm
resident unemployment, will create a new constitutional fact basis
for the resident employment preference in HB 466.

F. Legislative public hearings are needed to carefully document
evidence by testimony of specific examples of non-residents
displacing residents and resulting social ills.

I11. The means employed by the challenged statute must be closely
related to the interests served by the statute.

A. In deciding whether discrimination bears a close or
substantial relationship to the state®"s objective . . . the
availability of less restrictive means 1is relevant.

B. This means the justification for legislation must not be just
to give Alaskans jobs before outsiderr. The reason for legislation



must be something else other than to benefit residents
economically.

C. The U.S. Supreme Court, 1in it"s Camden decision recognized one
possib3e justification for vresident employment preference 1is to
stave off grave economic and social ills.

D. High unemployment alone is not enough: HB 466 answers this
issue through findings of fact (sec. 2) but possibly needs
strenthening to address the strong emphasis on this concern by the
court by making clear that tne purpose of the legislation 1is to
address articulated economic or social 1l1l1(s).

E. "Closely related™ means the State needs to limit preference to
those Alaskans who really need it.

F. HB 466 limits the preferences by requiring those Alaskans who
desire a preference to register as unemployed, underemployed or as
recently completing job training. HB 466 also adopts a method to
target unemployment preference to those geographical areas and
social groups who need it the most: preference for residents of
economically distressed areas; and preference for economically
disadvantaged minority residents.

IV. Market Regulator vs. Market Participant Histinction

A. More leeway is granted states in their perception of "local
evils and in prescribing appropriate cures”™ when they are
acting in a proprietary capacity, where they are merely
setting conditions on the expenditures of funds they control.

B. The Alaska Supreme Court in Francis adopts a sliding scale as
to amount of deference appropriate to the state as a market
participant. Little deference 1s appropriate when state
action (discrimination against non-residents) 1is far reaching
and greater deference 1is appropriate when state action is
narrow in focus.

C. This implies that percentages or the scope of ~.references may
be important. HB 466 handles this by incorpo” ing Rep.
Gruenberg™s proposal for a "judical decisions effect”™ savings
clause.

D. This distinction also implies that it is important to separate
contracts where the state is a signatory vs. others. HB
466 does this by including separate severable sections to
cower expenditures by grantees and subcontractors.

V. Level of Scrutiny: "Low, intermediate and high"

An "intermediate level™ of scrutiny is adopted under the facts
found by the Superior Court in Francis. At this intermediate
level of scrutiny classification/discrimination in favor of
residents may be made only for "important™ purposes and the



means used to accomplish them must be "fairly and substantially
related” to achievement of those purposes.

VI. Miscellaneous

A. Distinguishes the U.S. Supreme Court®"s Camden decision -
Alaska economy growing while New Jersey®"s was not.

B. Disagrees with Wyoming®s Supreme Court"s Antonich decision
reasoning which upheld Wyoming®s resident preference law.

C. The Court says Alaskan wunemployment is a rural and not an
urban problem (HB 466 takes this into account in economic
distressed area preference and disadvantaged minority
preference.)

VII. The Concurring Opinion by Justice Burke

A. Justice Burke®"s solo concurring opinion cites the Alaska
Constitution, Art. 1, Sec. 1: "that all persons ar equal
and entitled to equal rights, opportunities, and protection
under the law"” as prohibiting a resident employment
preference.

B. IfT i1.%ecessary an amendment to the Alaskan Constitution can be
designed to answer this concern.

CONCLUSIONS

D The Francis case decision offers some guidance to preparation
of a new Alaska Hire law but not directly - it must be carefully
extracted from implication, logic and reasoning.

2) HB 466 already directly addresses almost every fault the court
found with the old law. With some careful fine tuning, HB 466 can
cover every concern of the court except that vraised by the
concurring opinion regarding the Alaska Constitution.

3) A careful legislative process 1is needed to do this form of
legislation correctly. Findings of fact must be substantiated on
the record bv testimony and/or evidence.

4) Additional severable sections may be added to HB 466 to cover
jobs on state-owned lands based on the courts reasoning.
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Historical Note

The L'niform Comparative Fault Act Stale Laws In 1977. Section 3 of the Act
waa approved by the .Yatlonal Confer- was amended by the National Confer-
ence of Commissioners on Uniform ence in 1979.

+ g CommlsilonerV Prefatory Note
Han]ﬂS Fa,t The harsh nll-or-nothing ruin of contributory negligence at

common law has not been properly ameliorated by the several exceptions also
developed at common low. Whether the iteneral ruie or an exception applies, one
party or the other is a.ways treated unfairly. This hxs been widely recognized
and, at the present time (1977). the Federal Government and two-thirds of the
States (33) have adopted some form of comparative fault. This is usually by
statute but also by judicial decision.

The language of the statutes varies considerably, and the form adopted often
comes about as a result of a political compromise ami without adequate consider-
ation of the practical implications. This L'niform Act lots been worked on for
five years by a special committee, which lias had the benefit of comments from
many sources. Careful consideration has been given to ull potential problems,
and specific provisions are ninde for most of them. This Act therefore serves
two important purposes: (1) it addresses the problems and proviiles what are
regarded as the best solutions for them, and (2) it provides the opportunity for
creating a desirable uniformity throughout the country.

A very important question arises in tlm very beginning: Whut type of com-
parative fault should be adopted? The “pure tYpe" is presently followed by the
Federal Government, nine stutps and almost ell common law jurisdictions out-
side the L'nitcd Stares. Many states, however, Imve adopted a modified type,
which takes one of two forms, providing tliut a plaintiff who is at fault can re-
cover diminished damages but that be cannot recover if Ids negligence cither (li
"is equal to." or (2) "is greater than,” that of the defendant.

The modified type lias several serious logical :ind J)ractical disadvantages:

1. If both parties have been injured, the modified type forces one party to
beat all of hia own loss, together with the greater part u' the other party's
loss, in uddition. This result is therefore worse than tliut of the common luw
contributory negligence rule. A slight alleviation under the not-greuter-ricin
form, which allows recovery wlieo the parties are each 50?c at fault, forces a
cognlizant jury always to find for fiod0 uegligcenee if it wants to reach a fair
result.

If them arc several defendants ut fuult, the modified type produces a con-
fused jumble. The plaintiff’s fuult may be less than tliut of some defendants
and greater than tliut of others, If defendants having to pay seek contribution
from rliosn not under obligation to the pluiutiff, the auswer is uncertain: and
wlier. counterclaims nrise, no solution secins uvniluble. The Problem is avoided
iu some mudi'ied-lvpe stutes by providing that the plaintiff’s negligence bars
rucoveiy only if it is greater than the combined negligence of all the ilefendauts.
Although this is u helpful provision, it is essentially adopting the pure form
iu this situation.

3. If the pluiitrif*M fuult is greuter than tliut of the defendant, he cannot re-
cover uuder the modified type. Yet, if. us u result of this, the statute leaves
him uuder the common luw, including its exceptions (such as lust dear chance,
or ordinary coutrilmtory negligence in un action liuspd on strict liability) lie enn
nevertheless recover full iluiimges, if lie comes within un exception. The anomaly
therefore arises thut he may he better off if liis negligence is found to he greuter
than that of the defendant and he thus recovers full dumnges, than if his negli-
g%n%e is found to lie lesi than that of the defendant and his damuges arc dimin-
ished.

4. A difference of i. tingle poinr in the percentage Uf fuult iillociited to the
claimant may determine whether lie cun recover anﬁthing at nil—not just how
much. It is quite unrciilii rie to expect u jury to reach u decision this precise and
then require the whole isme of liuhilily to depend main it. An arbitrary decision
of this nature is very conducive to appeals and the dewdnpinenr of highly ttcliut-
eal distinctions_hy the uppelluie court. ) o )

The single disadvantage urgtsl nguiusl the pure type is that it fails to |irev at
the bringing of "uuiainice suits." Yet the cure of the modified form s
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tisctly an overture. ami therefore worm Minn Mu disease. ‘low many more
tines 13 the plaintiff’s negligence likely to he from 51% to 00% of the total than
it is to bo 90 to 100% of the total? Anil when it approximates 100%—the tr.#
nuisance claim—the triul court muy he expected to control the mutter.

The innate fairness of the pure type contrasts with the nondiseriniir .mg
rough justice of the modified type, which custs our many justified claims it. order
to be sure to climinute a few unjustified ones, and impels the derisioa for the
pure form. It is significant that when the courts, as distinguished from the leg-
islatures have adopted u form of comparative fault, the great majority of them
hate selected the pure type, and that Kngland, Irnlund, the Caaadiau provinces and
AWS have nil udopted the pure form.

The original cummou law rule wns that there is no contribution
among joint tortfcusors. no matter what the nuture of the tort. Some states,
however, have judicially modified this rule, especially in the case of negligence.
\.aay autre states have passed statutes of various kinds providing for contribu-
tion, wish the result tl:a’ n substantial majority of the states now have contribu-
}ion_ia soae form uud the Restatement (Second) of Torts o 9SIJA, now protidc;
or it.

The XCCL'SI. has promulgated two uniform contribution Acts—the first in
1939, superseded by a revised act in 1935. lloth of these Acts provide for pro
rata contribution, which may he suitable iu a state nor appI?/in(r; rhe principle
of comparative fault, hut is inappropriate in a compurative-fault state a?por-
tioning ultimate responsibility on the basis of the proportionate fault of the
parties involved.

It has therefore been decided not to umeud the separate L'niform Contribution
Among Tortfeasors Act, 1953, but to leave that Act for possible use by states
not adopting the principle of comparative fault. Instead, the present Act con-
tains appropriate sections covering the rights existing between the parties who
ire jointly and severally liable in tort. The 1955 Act should be replaced by this
Act in aav state that udopts the comparative fault principle, and would he

eventually replaced.

UNIFORM COMPARATIVE FAULT ACT

See. Sec.
1. Kffect of Contributory Fault. 7. Uniformity of Application a
2, Apportionment ot tturougns. ritruclPin.
3. Set-off. o g Short Title.
«  Right of Contribution. Severatollty.
3. enforcement lit Contribution. it?. Prospective Kffect of Act.
6. Kffect of Release. Il. Repeal.
Law Revlrw Commentaries

Assumption of risk and misuse In Contribution among antitrust vinlat-

stnct tort liability; prelude to cnmoara- ors. 23 Catholic Ij.L.Itev. C63 1’380).

il.ve.. d'.rr,--’ Si,IB!1- * Texas Kxlenfllng fairness princigle_of Ll an(’{3
U.'Ch L.Rev. 7-3 '<11X0). American otorcycle:” Adoption of th
Comparfit'we tribution. H John L'niform Comparative Fault Act. H.

,.Kev. (1980), Anthony Miller. H Pacific 1,j. x3.i

Marshall
Comparative negligence collides witﬁ< (13X3).
strict liability. 13 Washburn L.J. Judicial udo,)tlon of comparative fault
119791 in South Carolina. Jerry J. Phillips. 32
Comparative negligence: Development S.0.L.Kev. 233 (19S0).
in the United States and status in Lou- Uniform Comparative Fault Act:
islana. John W. Wiule. Pl Il-u.L.Kov. What should It prev'de? Joh s
233 (1380). Wade. 10 C.Mich.J.L.itev. 220 ?13 )

Section |. [Effect of Contributory Fault]

(@  Tn an action buscil on fault seeking to recover damages for injury or

death to person or harm to property, any contributory fault chargeable to
the claimant diminishes proportionately the amount awarded as compensatory
damages for an injury attributable to tim claimant's contributory fault, but
does not bar recovery. This rule applies whether or not under prior law the
cluinmnt’s contributory fault constituted a defense or was disregarded under
applicable legal doctrines, sueli as lust clear eluuee.

MM “Fault™ includes acts or omissions that are in any measure negligent
or reckless toward the person or property of the uelor or others, or (bat
subjeet a person to strict tort liability, The term also iuelodes breach of
warranty, unreasonable assumption %risk not emi.sritutlag an enforceable

QVPA

express consent, misuse of 1 |
bo liable, and unreasonable
Legal requirements of causal
liability and to contributory
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like economic loss resulting
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tion. or interference with con
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defamation.  lint failure to
these harms specifically w rh.
not intended to preclude upidir
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court determines that the com:
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or omissions that are in nnv
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whether the Ianguaﬁe used i
cientlv broad for rhe purpo-.
additional hibgunge is neeiled.

Althuugh srrier iiahillt;. is so
called alisoiate liability or
without fault, it is still itieludei
lic.hility for both abnormally
iiiis activities and fur products
strong similarity m negligeni
matter >¢ law (tiegligetn-.- Ltr
tlitc  factfinder siioultl hate
diffieulty ill setting p-reepi
fault.  Uniting not . prinlili-t
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8§ 1

express ¢ tscnt, misuse of a product for which the defendant otherwise would
lie liable, and unreilLsonuhle failure to avoid an Injury or to mitigate damages.
Legal requirements of causal relation apply both to fault as the basis for

liability and to contributory fault.

Commissioners' Comment

This Section states the general prin-
ciple, that a plaintiff's contributory
fault does not liar his recovery but
instead apportions damages according
to the proportionate fault of the par-

tieg.
eHlTa@TiEj The specific appli-

cutioo of that principle: as provided
tor iu this Act, Is confined to physical
harm to person or property. llut it
necessarily includes consequential dam-
ages deriving from the physical Icirm,
such as doctor's bills, loss of wages
or costs of repair or replacement of
Froperty. It does not include matrers
ike economic loss resulting from a
tort such as negligent misrepresenta-
tion. or interference with contractual

relations or injurious falsehood, or
harm to reputation resulting from
defamation.  Hut failure to inclf'c

these harms specifically in rhe Act is
not intended to preclude application of
the general principle to them if a
court determines that the common law
of the state would make the applica-
ti

(at Defendant's
Conduct. The Act applies to "nets
or omissions that are in any measure
negligent or reeldess toward rhe per-
son or propert . of others."
This includes the traditional action for
negligence hut covers nil negligent con-
duct. whether it mines within the tra-
ditional negligence action or not. It
includes negligence as a mutter of law.
arising from court decision or crim-
inal statute. "In any measure" is in-
tended to cover nil degrees and kinds
of negligent conduct without the need
of lisring them specifically.

lu some states reckless conduct goes
by a different name, such as willful
or wanton misconduct. The decision
must lie made in the particular state
whether rhe language used is suffi-
ciently hroad for rhe purpose or if
additional Inngunge is needed.
Although strict liability is sometimes
celled absolute liability or liability
wirhout fault, it is still ‘in-hided. Strict
liability for both abnormally danger-
ous uetivities anti for products bears n
strong similarity lo negligence as a
mutter of law (negligence per sei, and
the factfinder should have no real
difficulty in setting percentages of
fault. l'utriug out u product 1bill is

dangerous to the user or the public
or engaging in mi activity rbut is dan-
gerous to those in the vicinity involves
a measure of fault that can he weighed
and compared, even though it is nor
characterized as negligence.

An action for breach of warranty is
held to sound sometimes in tort anil
sometimes in contract. There is no
intent to include in the coverage of
the Act actions that are fully con-
tractual in their gravamen and in which
the plaintiff is suing solely because
he did not recover wliut lie contracted
to receive. The restriction of cover-
age to physical Imrnis to person or
property excludes these claims.

The Act does not include intentional
torts. Statures- and decisions have nor
applied the comparative fault princi-
ple to them. Ihit a court determining
timr the general principle should apply
at common law to a case before it of
au inreiiriotial tort is not precluded
from that holding by the Act.

For certain types of torts, such as
nuisance, the derendant's conduct may
lie intentional, negligent or subject to
sirict liability. In rhe latter two in-
stunucs rhe A r would apply, bur nor
iu a euse in which the defendant in-
tentionally ir.flh-rs rlic injury on the
plaintiff.

A tort action bused on violation of
u stature is within the coverage of the
Act if the conduct comes within the
definition of fault and unless the stat-
ure is construed as intended to provide
for recovery of full dninngc irrespec-
tive of contributory fault.

ghl Plaintiff's Conduct. w'Fault."” us
defined in Subsection (h). includes con-
duct of the plaiutiff or other claim-
ant. as well as u defendant.

"Contributory fault chargeable to the
claimant™ includes legally imputed fault
as in the eases of principal and agent
and of no action for loss of services
of a spouse. It also covers a situa-
tion iu which fault is not impe'cd but
would still have barred rccov'.y prior
to passage of the Act—as, tor exam-
ple. a “.iroiigtul-ib'titli action in which
the dcei-denr’s contributory negligence
would lone burred recovery even
though it was not imputed to Ihe per-
son liriioiitlg the action.

('not ribotory fault dii.tioisbes recov-
ery whether ‘it was prixloosly o bar
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or nor, x< for examsdo. iu tin' case of
ordinary contributory negligence in an
action based on strict liability or reck-
lessness. Lust clear (“bunco is express-
ly ineliiile.il with its variations.

"Assumption of risk™ is a term with
a number of different meanings—only
one of which is ‘efault” within the
meaning of this Act. This is the case
of unreasonable assumption of risk,
which might be likened to deliberate
contributory neg'lgence and means that
the conduct must have been voluntary
and with knowledge of the danger.
As used in this Act, the term does
not include the meanings (1) of a
vulid and enforceable consent (which is
treated like other contracts), (-) of
a lack of violation of duty by the de-
fendant (as in the failure of a land-
owner to warn a licensee of a patent
danger on the premises), or (3) of a
reasonable xssumption of risk (which
is noc fault and should uot have the
effect of barring recovery).

"Misuse of a product™ is a term
also with several mennings. The menn
ing iu this Section is confined to
misuse giving rise to a danger that
could have been reusonnbly anticipated
and guarded ugainst. The Act does
uot appiy to a misuse giving rise to
a danger tlmt could not rnnsotmhly
have Dbeen unticip .ted and guarded
ugaiust by Hie manufacturer, so that
the product was therefore not defec-
tive or unreasonablty dangerous.

The doctrine of avoidable conse-
quences is expressly included in rim

co :
ﬁﬂﬁm For the rondnet stigma-

tized os fuult to linvn any effect under
the provisions of this Act if must have
had an ndequutc eimsiil relation to the
claimant's damage. This includes the
rules of both cause iu fact and proxi-
mate cause.

"Injury attributable ro the claim-
ant's contributory fan't" refers to the
requirement of u causal relation for
the particular damage. Thus, negli-
gent failure ro fasten a scat belt would
iminish recovery only for damages iu
which the Inck of a seat-licit restraint
pbi.vml n pnrr, nud uot, for example, to
the damage to rim ear. A similar
rule applies ro a defendant's fault:

a physician, for example, negligently
setting a broken arm, is not liable for
other injuries received in an nuromo'
bile accident. . . m
0T HEAL O Nk
f'omparatire Xegligcnrc.  If a state
now using the modified form of com-
parative negligence should decide timr
in the light of its experience it is wed-
ded to tlmt form and not .villing to
change to the pure form, the Act may
he adapted for this purpose, as indi-
rated below, by adding the w<.-is ia
italics:

Section |. [Effect ot Contributory
Fault]

(n) In nn notion based on fault seek-
ing to recover damages for injury or
death to person or harm pertﬁ/,

el the

diminishes proportionately tim amount
awarded as compensalory damages for
an injury attrihutahlc to the claimant's
contributory fault, hut docs not hnr re-
covery. This rale applies whether or
not under prior law the claimant's con-
M'biirory fault, constituted a defense or
was disregarded under applicable legal

doctrines

(e) "Fault™ iucludus acts or omis-
sions that are in any measure negligent
or reckless toward the person or prop-
erty of the actor or others, or timt
subject a person to strict tort liability.
Tim term also includes breach of war-
runty, unreasonable assumption of risk
not constituting und cuforceuhln ex-
press consent, measure of a product for
which tlm defendant otherwise would
he liable, und unreasonable failure ro
avoid un injury or to mitigate damages.
Legal requirements of -nusal relation
apply both to fault as the basis for lia-
bility and to contributory fuult.

Law Review Commentaries

Complexities of Oklahoma's prooor-
tiurif 1" several liatiillty dm trine of turn-
purn :we ne?llg—n e—is ﬁlroducts liabilit
m st;  William J. Mc.Nhdims. IS nkI.
I..Uev. tor. fIfIXg).

wﬁgﬂfﬁgt%‘?”mﬁ”ﬁ%”ﬂ erieRe
Wn. LIT U

Library References

.Negligence C=>1)7 In 101.

fl.J.S. Negligence SS 131. 1(1!) ct sell,

com)

Section 2. [Apportionment

(@) In all actions invntv
including third-party riciVr
Section (& Clio cnurr. iinlcs.-
jury to answer special ia
findings, indicating:

(1) the amount of 1
cover if contributory f.

(2) the percentage
claim that is allocated
and person who has Is
this purpose the court:
treated as a single pari

Hi) In determining the pe
both the nature of the com
causal relation between the

fci The court, shall deter:
accordance witli the finding
enter Judgment against ear.
several liability. For pitrpi
court also shall determine ,
share of the obligation to .
percentages of fault.

Id) I'pn  motion made nor
rhe court shall determine w!
rhe obligation is nncdlorti’
uncollectible amount among
according to their respective
is reallocated is noiiethob-s
liability to the claimant on

Co

Inrtirs. Ir is assumed :har
procedure provides for hr;,
third-party defendants as par
not, the procedural sratM'i—
may need to he amended o ;i
at least for purposes nf cm:
_The limitation to parties t>
tion menus ignoring other per-
ma.v have been uc fault with
to the particular injury hut w
no' been joined us parries,
it deliberate decision. 1' "a
told with ccrraintv wind:.or i!
sou was actually at fault r,
amount of fault should h» af-
ro hint, or whether lie will i
sued, or whether the sturute of
tions will run on him. »tc.
tempt to settle these matter-
suit to which lie is not a party
not he binding on him. iiuth >
and IUfenilunrx will have
incentive for joining mailable .
nuts who may b= liable. Tin
parties Juiled whose fault win!
in the injury, ihe smaller flie t.
age of fault allocated to ea-h
oilier panics, whether plauitilt
femlaui.
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Section 2. [Apportionment of Damages]

(@) In nil actions Involving fault nf more than one party to the action,
including third-party defendants and persons tvlio have Iteoti released under
Section 0, the court, unless otherwise agreed by all turtles, shall instruct the
Jury to nnswer special infrrmxntor.es or. if there is no jury, shall make
findings, indicating:

(1) thi" amount of damages each claimant would lie entitled to re-
cover if contributory fault Is disregarded: and

(2) the percentage of the- total fault of all of the parties to each
claim that is allocated to each claimant, defendant, third-party defendant,
and person who has be;.n released from liability under Section (. For
this purpose the court may determine that two or morn persons an* to he
treated as a single party.

lit) In determining the percentages of fault, the trier of fact shall consider
both the nature of the conduct of each party at fault and the extent of the
caysal relation between the conduct and rhe damages claimed.

The court shall dete-miue the awa d of damages to each claimant in
accordance with the findings, subject to any redaction under Section li, and
enter judgment against each party liable on the basis of rales of joint-aud-
several liability. For purposes of contribution under Sections 4 and the
court also shall determine and state in the Judgment each party's eiiuitnhle
share of the obligation to each claimant in accordance with tin* respective
percentages of fault.

id) I’'pou motion made not later than (one year] after judgment is entered,
rhe court shall determine whether all or part of a party’s ei]uitahlo share of
the obligation is uncollectible from that, party, and shall reallocate any
uncollectible amount among the other parties, including a claimant at fault,
according to their respective porenntagos of fault. The party whose liability
is reallocated is nonetheless subject to contribution and to any continuing
liability to the claimant on the judgment.

]Irﬂn It is assumed tliut die state lu situations such as that of priori-
procedure provides for bringing in pal nnd agent, driver ami owner of a
rhird-parr.v defendants as parties. If car. or manufacturer and retailer ¢ a

Commissioners' Comment

not, the procedural statutes or rules
may need to lie nmemlcil to permit it,
at leust for purposes of contribution.
The limitation to parries to the at*-
tion means ignoring orlier persons who
may have Imeu at fuult with re?ard
to tim particular injury hat who liuve
no” been joined as parties. This is
a delibernte decision. It canuot be
told with cerruinty whether that per-
sou was uctuully at fault or wimt
amount of fault should be attributed
to him, or whether lie will ever he
sued, or whether the statute of limitu-
rions will run on him. etc. An at-
tempt to setrle these matters in a
suit to which lie is not a purty would
not be binding on him. llotli plaintiff
uml defendants will have significant
iaeentive for joining in uihihie defend-
nuts who may be liable. The more
parries joined whose fault contributed
to 1In' injury, the smaller the pereenr-
age of fault ullofiiteil to eueli of rite
other parlies, whether plaintiff or tie-
fenduui.

product, tlm court may under appro-
priate circumstances find Muir tin* two
persons should he rreared as a single

I”%iﬁp allocating fault,

lu eu'pp.m'ig
the fault of the ; rrn! parties for
the purpose of obtainin? percentages
there arc a number of implications

arising from the concept of fault. The
eouduct of rim claimant or of any
defendant may be more or less at
fault, depending upon ull tlm circum-
stances including such mutters as (1)
whether tlm conduct wns mere innil-
vertemu* or engaged in with an aware-
ness of tlm danger involved, (2. rite
mugnitmle of tim risk created by the
"nniluet, including tlm number of per-
sons endanfgered and the potential se-
riousncsx of rite injury, if!) the signifi*
etnicc of wimt llie actor was seeking
to attain by his eomluet. (it tin* aetnr’s
superior or inferior rapacities. ami to)
the particular circiiiiisliinccH, such in
the existence ol' all emergeney retpiir-
iag a hasty decision.
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A ruin of law :i,nt a particular dc*
feudunr owes a hlgher degree of cure
(a@s in db» raso of a common carrier
of passengers) or a lesser decree of
cure (as in rlie case of an automobile
host In a store having a valid auto-
mobile-gucst statute) or tliot no neg-
ligence is required (as in the rase of
conducting biasriac operations iu an
urbun urea) is important in determin-
ing whether he is liable at. nil. If
the liability hns heeti established, how-
ever, the rule itself does not play a
part_in determining che relative pro-
portion of fault of this party in com-
parison with the others, lint the
policy behind the ride may he quite
intporranr. An error in driving on the
port of a hus driver with a loud of
passengers may properly produce an
evaluation of greater fault shun the
sumo error on the port of a housewife
gratuitously giving her neighbor a ride
to the shopping center: and an auto-
mobile manufacturer (tutting out u car
with a cracked brake cylinder muy,
even in the ubsnuoe of proof of neg-
ligence in failing to discover the crack,
proucriy be held to a greater r. 2usurn
of fault than another manufacturer
producing a mechanical pencil with n
defective clasp that due care would
huve discovered.

In determining the relntive fault nf
the parties, the fnct-finder will also
give consideration :o0 the relative close-
ness of the causal relationship of the
negligent conduct of the defendants anil
the harm to the plaintiff. Degrees of
fault and proximity of causation are
inextricably mixed, as n study of lust
clear chance indicates, and that com-
mon law doctrine has been absorbed in
this Act. This position iias been fol-
I0\f/vrd under statutes making uo spe-
ci v

The common law rule of joint-und-sev-
erat linhilitv of joint tortfeasors con-
tinues to apﬁly under this Act. This
is true whether the claimant was con-
tnbucorily negligent or not. The
plaintiff can recover the total amouuc
of his judt];ment against any defend-
nnt who ir liable.

The g’ud ment for each claimant ulso
sets forth, however, the equitable
share of the total obllgatlon to the
claimant for each parly, bused on his
established perrentuge of fuult. This
indicates the amount that each party
should eventually he responsible for us
a result of the rules of contribution.
Stated iu the judgment itself. It makes
the infnruiutiim availuhte to the par-

40

ties and will normally he a basis for
contribution without the need for n
court order arising from morion or

sp ti

Kealloc.r of the
equitable share of the obligation of a
party tukes placp when his shorn is
uticollertiblc.

Deallocation takes place among all
parties at fault. This includes a
cIniniunr who is eontributorily at fault.
It avoids die unfairness both of the
eommnu law rule of joinr-und-several
liability, which would cast the total
risk of uncollccribility upon tlia solvent
defendants, and of a rale abolishiug
joint-and-scvernl liability, which would
casr the total risk of unrollcrrihiliry

UWWC&I The total of

the seve.rul “percentages of fault for
the plaintiff and all defendants, as
found in the speriul interrogatories,
should add up to 100%. Whether cite
court will inform rhe jury of this will
depend upon rhe local practice.

The court sho. 1be able to exercise
any usual powers under existing lav/
of setting aside or modifying a ver-
dict if ii is internally inconsistent or
shows bias or ﬁrejudlce etc. On the
same basis as the -cmitritur principle,
a cmirr might indicate its intent ro
set aside n percentage allocation un-
Ie_s? the parries agreed to a somewhat

I Vo. /. (Simple 2-parry
sihmfion).
A sues ft. A’s damages a: < $10,009.
A is found 40% at fault.
U is found 80% af fault.

HYad 8F' T (iite-pa
(Multiple-party
situation).

A sues 15 i 4 I). A’s damages
are *10,000.

A is found 40% ut fault.
B is found 20% at fault.
C is found 20% at fault.
Id is rouuddo% atdfault | ;

A is awarde Ju g jointly an

severally against. &rc or *8,000.

The court ulso states in the judgment

the et, 'able sliure of rhe obligation

of cncli party:

A’s equitable share is *4,000 (40%

of $10.000).

I5s equitubie shure is *2,000 (20%

of *10,000).

0’s equitubie share is $2,000 (20%

1 Vo. .7. (ltenllocutioa com-
putation under Snbscctinu

Surne. facts as in Illustration No. 2.
On proper motion to ihe court,

shows timt li’s share is uncollectlble

QWP

The court orders that It's

share be reallocated between .
A’s equitable share is in/ri
$1,714 (tf of $3,000).

Law

Apportlur.ment of losses ur.i!
parative fault laws. Richard .
son. 10 La.L.Kev. 311 USvij;.

Complexities of Oklahoma's
tionate several liability doctrine
paratlve ne ?Ilgence—ls products
next? William J. McNichuls.
UKuv. 11)5 (1SSY).

Negligence C=D7.

Section 3. [Set-off]

A claim and counterclaim s
agreement of both parties. L
obligation of either party i*
parties make payment into m
the funds received and dcclar
court by cither party had bee
tuition of those funds back to
to him by the other party.

Section amended in 1d?). As .

Iy approved in 137?. secticn read
claim and counterclaim

set off. and only the difference 4
them 13 recoveérable In the
However, if either or both of Ch
are covered by Ilablllty insura,-
an insurance carrier's liability u
policy Is reduced by reason cf o

Com

A set-off involves a single iiu
counterclaim. If there are mid:
fondants, separate set-off iss.:.
arir between a claimant and
several defendants, hut each
would bn a separate issue, defc
independently of the others. 'I':
| .'llieiplu applies in easy nf a
claim subject to a counterclaim.

Whether the rule is for or
set-off, if it should he applic
garicu'.ly to all sicuntious it v.ou
ace uufuir results iu some of
In attaining a fair application to
tinulur factual .situation, entisid.
needs to he given toytjn* ciretan.
of whether each pm Xlg able to
obligutiou and whether tin*
comes_from his own pocket or fr
bility insurance coveriug him. TI
visions of this Section provide
solution to each situation, as ilia-
below.

Illustration So. ). 1rartins fit!
cred by liability insurance.) A'S
It counterclaims. Kach is foe
have suffered *11)0,HOI) in ¢
Much is fully covered by linhilitv
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The court orders that H’s equitable
share be reallocated between A aod C.

A’s efpfitable share is increased by
$1,714 of $3,000).

C'.s equitable shareis increased by
$1.2S0 (3i of $3,0001.

Law Review Commentaries

Apportionment of losses under com- K'ctendlng fairness principle of LI and

parative fault laws. Richard N. Pear- American motorcycle: Adoption of the
son. 40 La.L.Rev. 343 U 98111 Uniform Comparative Fault Act. H.

Complexities of Oklahoma's propor- Anthony Miller. 14 Pacific L.J. 833
tionale several liability doctrine of com-  (1993).

parative negligence—ia products |Iab||it?/
next? William J. Mc.Vichols. 35 OKkl.
L.Kov, 193 (1582).
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Section 3. [Set-off]

A claim and counterclaim shall tint In* set off against each other, except by
agreement nf both parties. On mutton, however, the court, if it finds that the
obligation of either party is likely to he uncollectible, may order that both
parties make payment Into court for distribution. The court shall distribute
the foods received and declare obligations discharged as if the payment into
court by either party had lieeii a payment to the other party and any distri-
bution of those funds hack to the party making payment had lieen a payment
to him by rhe other party.

Amendments

Section amended In 1979. As original- off. the Insured Is entitled to recuver

I.vaXprov_ed In 1977, sectiun read:

" claim and counterclaim shall he
set off. and only the difference between
them is recoverable in the judgment.
However, if either or both of the claims
are covered by liability insurance and
an Insurance earner's liability unUer its
policy Is reduced by reason of the set-

from the carrier the amount of the re-
ductlnn.  Amounts so recovered shall he
credited against pertinent liability poll-
cy limits.  For purposes of uninsured*
motorist and similar coverages, the
amounts so recovered shall be treated
as payment of those amounts to the In-
sureil hy the party liable.”

Commii:<oners’ Comment

A set-off involves it single duim und
counterclaim. If there are multiple de-
feudants, separate set-off issues may
nrise between a claimant and each of
several defendants, hut eueli set-off
would be a separate issue, determined
independently of the others. The sume
principle applies in ease of u eross-
claim subject to a counterclaim.

Whether the rule is for or against
set-off. If it should be applied cute-
gorieully to all situations if. would pro-
uee unfair results in some of them.
lu attaining n fair applieution to a par-
ticulur factual situation, consideration
needs to be given to the cireumstunees
of whether eueli party is able to puy his
obligation und whether the tpuyinenl
comes from his own pocket or from liu-
bility insurance covering him. The pro-
visions of thin Section provide a fair
solution to each siiualion, as illustrated

o'f| .

Vo. }. (thirties fully env-
cretl by liubility insurance.) A sues Il
It counterclaims. Kadi is found to
have suffered $100,1100 in duitiugc.
Kuch is fully covered by liubility insur-

unce, A is found 30% Ar fnull. It is
found 70% ut fault. Under (he statu-
.'try provision there is no set-off except
hy agreement of the parties, and it
would nor lie in their best Interests
here 'u agree to n set-off. A recovers
$70,000 from 1I. and Il recovers .>'30.000

fr°m||ﬁﬂlairrﬁ) a. (No insurance

but both parties able to pay judgments.)
The same facts us in Illustration 4.
hut there is no liubility insurance. Kadi
is able to pay the judgment against him.
ff the parties d< nor agree to a set-off.
A receives $70,000 from Il, ami H re-
reives $30,000 from A. For their own
convenience they muy find it simpler to
%%ree on a set-off, with A receiving

l.

Vo. b (No insurance:
R is able tn pay and A is not.) As in
Illustration 4, cadi party bus $100.000
damages, A is 30% at fault and Il is
70%. at fuult. Neither party lias liubil-
ity insurance coverage. It moves the
court lo require both parries In make
payment into court fur distribution.
Finding il likely that A's obligation will

41
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bo uncullcctiblo the court Umics the
order. B pays into court STO.I'CO; A
can pay nothing. Tho court distribute-
$40,000 to A und $30,000 buck tu It.
Thi.H is treated us if It had directly paid
A $70,000 and A hud directly Eaid
B $30,000 und the obligations of both

affli 8 -pqinguished.

P mmmvg. 7. (A has insurance;
li docs nut and is i able tu pay.) Tim
same facts us in | mstration it, but Il
bus no insurance anij cuuuot pay, while
A has full liability insurance. A's mo-
tiun that butli parties pay into court
is granted. A’s insurance company
pays $00,000. A pays nothing. The
court distributes the $30,000 to A.
This extinguishes the liability of A and
Ids insurance company under the lia-
bility coverage, and B's liubility In A
reduced from $70,000 to $10,000. For
application of uny uninsurod-mntnrist
I'overage contained in A's iusurancc pol-
icy, the court's delivery of the $30,000
ro A ia treated as it direct ,.*?vment

bylnlm Vo, S (Both purfios

have inadequate insurance coverage und
no other available funds.)

A is 307e negligent, has damages of
$m'<000 und curries liubility insurance
of $20,C00. B is W< negligent, bus
damages of $100,000 and carries liabil-
ity insurance of $."0,000.

A t""*ri*fn*,i* owes B $30,000 und has
U claim against. B of $.'15,000; and B
owes A $05,000 and bus a claim against
A of $00,000. ) .

On grantiug of a motion to pay into
court, Av carrier pays $20,000 which
is initially allocated ro It as payment
to him of $20,000 nud reduces A* ,>bt
to B to $10,000 nud L

B's carrier pays $00,000, which is
initially allocated to A as payment to
Idm uf $00,000 am! reduces B's debt to
A to $,",000.

Tlie court now reallocates to Il $10,-
000 from A’s initial allocation of 530,-
001), leaving $20,000 for A. It also
reallocates to A $5,000 from B’s ini-
tial' allocation of $20,000, leaving $15,-
000 for R.

A is thus em'tled to the $20,000 re-
maining in the initial allocation, plus

Library

Set-Off aud Counterclaim 0=22 et
seq.

Section 4. [Right of Contribution]

$5,01)0 from the subsequent allocation,
making a total of $25,000: and

B is entitled to the $13,000 remain-
ing in the initial allocation, plus $10,000
from the subsequent allocation, making
a total of $25,000.

Of the $50,000 paid in, A receives
$25,000 and B receives $23,000. All ob-
ligations arc discharged. )

or a compeex illustration like N*o. k,
the process tracking literally the lan-
guage of the Section is somewhat labor-
ous und difficult to work <uit, Fortu-
nately, it is possible to rca.h exactly tho
same result much inorc simply and easi-
ly hy using the formula, DsC-0 -fP
to determine the amount ea:h claimant
is entitled to receive, D .ignifies the
amount to he distributed .o the partic-
ular claimant fruin the funds paid into
court; (I signifies rhe amount of his
claim after it has been reduced by the
court because of his own negligenc,
0 signifies the amount that lie 1s found
hv the court to owe to 'lie other party;
and P signifies the amount ilmr lie has
paid into court. ) ]

Use of this formula in each of .illustra-
tions above will reach exactly the same
result us that which is stuted in the
illustration. Thus, in Illustration S, the
formula 1) —C— operates like this:
For A; 555,()0D-$30,U00-j-$20.000 =
$5001.  For li: $:<(),000—$35,000-7-
$00,000 m$25,000.

Observe that if use of the formula
produces a negative number for line of
the two parties, ii corresponds with a
number larger by timt figure than rhe
umimnt of deposit with the court and
indicates that the parry with the nega-
tive figure continues to owe that amount
tu the other party. This occurs, fur
example, in lllustrntiun No. 7.

The system for distributing the funds
outlined hy the seetion is not tim uuly
one tliut could he utilized hut it appears
to be the fairest and most equirable. It
gives due consideration to the relative
tmiiiunrs owed by each party and tlic
relative amounts paid by each: aud their
relative fault is of course already taken
into consideration in determining the
amounts of their enforceable claims.

References

C.J.S. Set-Off anil Counterclaim j|
23 el si.

(u) A right of conlriluitiiin exists lictwi-cn or among two or more persons
who uru jointly and severally liable upon the same indivisible claim for the
same injury, death, or liiirni, whether or not judgment has been recovered
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against ail or any of them,
or hy a separate action hr i
is each person’s otpiiruldc

share of a claimant at f.mii
«f Section 2.

ihi Contribution is availal
a claimant only (1) if the I
is sought has been extingui
in sottltiuonr was rcnsonalili

Co

Sections 4, 5 ar.il % arc *
replace rhe L'niform I'm
Among Tortfeasors Act (in-
state following the pritii.iph*
parative fault. Tim three
however, apply whether tiel
_i eontributorily at fault or

tsectiou 4 is iu general ace
the provisions of the US55
Act, but W test for determ;
measure contribution and
tablhhing the ultimate respor.>
no longer on u pm ratn ha
stead, it is tin u husis of pro;.i
fault determined in arcordan
the provisions of Section 2.
tiff who is eontributorily uf. .
ts)hle_;lres ia the propo.tionata .
ilitv.

Law

Apportionment Of losses Ulnd
parative fault laws, tttehunl *
son. Pl Ij.L.P.ev. .141 C'J1 ).

Contribution 05.

Section 5. [Enforcement of C

(@) If the proportionate fan
has bmui established previous
party paying more thun his r
may recover judgment, for cup

(b) If the proportionate fan!
has not been established by t
separate action, whether nr not
the person seeking eoncributlo
being sougni.

(c) If ajudgment has been t
commenced within rum yeari #
meat has been rendered, the
either must have (I) diselmrg
fl.c p"nud of the statute of
uf action against, ldm and ro
[one year! after payment, or ‘2.
the common liability and, with
the lir.iiility and eiutiuieti* «d an



COMPARATIVE FAULT ACT

against ul! nr any of them. Il may bo enforced cither In ilii' original action
or by a separate action brought for that purpose. The In.sis for contribution
is each person's equitable share of the obligation, inclu ling the equitable
share of a claimant at fault, as determined In accordance w'th the provisions
if Section J.

(b)  Contribution is available to a person who enters into o settlement with
a claimant only (1) if the liability nf the person against whom contribution
is sought hus been extinguished and (d) to the extent that the amount paid
in settlement was reasonable.

Commissioners’ Comment

Sections 4. and * arc expected to

; ( cted foint-aml-iaveral liability under the
replace  rliu  L'niform ontribution

common law means that each defendant

Amoug Tortfeasors Act IWAo) in a
state following the principle of com-
parative fault. The three sections,
however, upply whether the plaintiff
was eontributorily in. ;,.ilr or not.
Section 4 is iu general accord with
the pro'isioos of the Illllio L'niform
Act, but the test for determining the
measure of contribution end thus es-
tablishing the ultimate responsibility is
no longer on :i pro rata basis. In
stead, It is un u basis uf proportionate
fault determined in accordance with
the provisions of Section 'J. A plain-
tiff who is eontributorily ut fault also

contributing ro the same harm is lia-
ble to him tor the whole amouur. of

rhe recoverable damages. This is not
clutugeii hy the Art. [|’et.wecu the
defenduuts  Themselves, however, the

apportionment is in accordance with
rhe equitubie shares of tint obligation,
as established under Section

If the defendants cause separate
harms or if the harm is found to he
divisible oil u reasonable busis, bow-
eler, the linhility-muy become several
for a particular harm, and contribution
is not appropriate, See Restatement
(Second) of Torts 8§ 433A (1DU3).

shares in the proportionate responsi-
bility.

Law Review Commentaries
Apportionment of losses un.ler com-
parative fault laws. Itlchuril N. lear-
son, Pl l.a.l,.Rev. .743 (1330).

Contribution
Washington:
Whn. L.t 473.

umont: tort-feasors in
1381 Tort Keform Act. 37

Library References

Contribution 0=.n. C.J.S. Contribution § II.

Section S. [Enforcoment of Contribution]

(it) If tin* proportionate fault of the parties to n claim for contribution
lias been established previously by tho court, us provided by Section u
parry paying more than his equitable share of the obligation, upon motion,
may recover Judgment for contribution.

(b) If the proportionate fault of the parties to the claim for contribution
has not been established hy the court, contribution may lie enforced iu a
separate action, whether or not a judgment has been rendered against either
tlie person seeking contribution or the person from whom contribution is
being sought.

(e) If a Judgment lias been rendered, tltc action for contribution must lie
commenced within |nnn yeurl after the Judgment becomes rinul. If no Judg-
ment has been rendered, the person bringing the action for contribution
either must have (1) discharged hy payment the common liability within
the period of the statute of limitations applicable to the claimant's right
of action against him and co. iinenci'd tin* action for contribution within
(one year] lifter payment, or (-) agreed while action was pending to discharge
the common liability and, within Jonc yeurl after the agreement, have paid
the liability and commenced an aetiou for euiitriloitiou.
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Commissioners'

|||LHTEIIO'I .Yo. 9 (Equitable shares

previously establlshed by court).

A sues B and U. His damages are
320,000

A'is found 40% at fault.

B is found 30% at fault.

C is found .*10%, ut fault.

A. with a joint-aad-sevcral judgment
for 50,000 against B und C. collects
the whole amount from B.

On proper morion to the court, R
is entitled to contribution from (1 in

* ii~oT 33700.
ﬂlm 319) (Equitable shares

not establlshed
A jucs U. His dumuges are 320.000.
A is found 40% at fai.lt.
B is found 60% ut fault.

Comment

Judgment (or A (or $12,000 is paid

yItlt'then brings a separate action
seeking contributioa from C, who was
not a party to the nrigiaui action.
(J is found to he liable for the sumo
injury, nnd as between B and C, C is
fouud to be 5095, at fault.

Judgment for coutribution for $0,000
is awarded t

It A had vquntarlly joined or been
brought in as a party to this second
action, proportionate fault would have
been determined for all parties, includ-
ing A and U, anil contribution against
C would have been awarded on that
basis.

Law Review Commentaries

Contribution among tort-feasors In
Washington: 1381 Tort Reform Ael. 7
Wn. LP. 47.

Library References

Contribution C=5.

Section 6. [Effect of Release]

C.J.S. Cmuributiou $ 11.

A release, covenant, not to sue, or similar agreement entered into by a
claimant and a person liable discharges that person from all liability for

contribution, but. i
same claim unless it so provides.

it does not discharge any other persons liable upon the
i However, flu* claim of tlm releasing person

against other persons is reduced by rhe amount of the released person's
equitable share of the obligation, determined iu accordance witli the provi-

sions of Seetlon 2.

Commissioners” Comment

bl O
The provision timt

releuse of one tortfeasor does not
rcleu.se rhe others uuless the release
so provides is tukeu from the I'niform
Contribution Among Tortfeasors Act
(1055). It is a common statutory

W e uniit ian |
Tim question of tlm con-

tribution righrs of tortfeasors a und
H uguiust tortfeasor C, who settled
aud obtaiued u release or eove.iunt uot
to sue admits of three answers: (I)
A aud B are still able In obtain con-
tribution against (?, despite the re-
lease, (22] uitil 11 ure not. entitled
to eontribui.ou uuless the release was
given not in good faith hut. hy way
of collusion, and (,'i) the plaintiff's
total claim is reduced hv the propor-
tionate share of (’, Knell of the three
solutions Inis substantial disadvantages,
vet cueli Ims been adopted in one of
tho uuiforui acts. The first solution wus

adopted hy rhe I1SO I'niform Contribu-
tion tel. Its disadvantage is that it
discourages settlements: a tortfeasor
Ims no incentive to settle if he re-
muins liable for cimt.rihiitiuu. The
sccoud solution was adopted hy the
1155 Contribution Act. While it the-
oretically encourages settlements, it
I|m lie "unfair to the other defendants

if the good-faith requirement is
conscientiousy enforced settlements
m(’% he iliscoe*

e third soi.i |un is adopted in this
Section.  Although it may Imve some
tendency to discourage u clniiimur from
entering into a settlement, this solu-
tion 1. l'uirly bused uu the propor-

reallo-

cated share of |rater|h||I|ou tut pro-
vided in Section 2(d), mines WI||II|I
llie inclining of this phrase, and the
discharge uf the released ||erson under
this Section applies tu tliut liability

COM PA

as well. Since the claim is r
by the amount nf rhe released p
equitable share, the increased .
of that share as a result of r
allocation is charged against t

W% |t (Effect

lease).

A Wus injured through the ¢
rent negligence of ). C' and D.
damages nre 320,000. A settle:
B for 32,000.

The trial produces tho followi.
salts:

A, 40% at fault (equitable

35.000)

B, 30% at fault ‘“equitable

56. 000)

C, 20% at faait (equitable

P, 10% at fault (equirahle

A's claim is reduced by B’s eq:
share (36,000). He 1is award
judgment against C and E. m
them jointly and severally linl'".
33.000.

Their equitable shares of the v
WOO and 32,000 respec:

Vo. /2. Release p
tortfeasor: another's share is t
lcctible).

Same facts as in Illustration X

It is now found that D's aba
52,000 is uncollectible. l.'pon p
motion to the court that mu:
reallocated as follows:

A’s equitable share is increase,!
his own proportionate fault), pi..
B’s proportionate fault), or 515;
C's equnable share is increased b
or
| The problem o
wrongdoer who is entitled to a !
immunity could be tteated like a
leased tortfeasor in rhis Section—
him to the action ro determine
equitable share of the obligation
subtract it from the amount of
claimant’s recovery. But this u
unfairly cast the whole loss on
claimant. This might be adjuste-
spreading the immune party’s oh

Law Rev

Complexities 0f OQklahoma's pro
tionnte several liability doctrine
parative negligence—is produ-'t.n

next? William J. McNichols. ll
1..Rev. 195 (ISS2).

Libr
Release 021).
Section 7. [Uniformity of Appllc:

This Act shall bn applied mid
purpose tu make uniform the W<
aiuung states enacting it.
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as well. Since tlic claim i* reduced
by ti.c amount of the released person's
equitable share. the incrcnscil nmntiar
of that share as a result of the re-
allocation is charged against the re-

HWL.JVO. ]1 (Effect of re-

lease).
A was injured through the concur-
rent negligence of H, C and D. His
datnuges are #20,000. A settles with
U for 320011
The trial produces the following re-
sults:
A. -40% at fault (equitable share,
B. ."10% at fault

(

( .share,
58,0001 (

(

equitable

0, 20% ar fault
D. 10% at fault

52,000)

A's claim is reduced hy B’s equitable
share (58,000), lie 1Is awarded a
judgment agaiasc C and D. making
them jointly and severally i.ible for
#G.;100

equitable share,

equitable share,

Their equitable shares of the obli% -
1|m%ooo an(@,ooo respectively.
Vo. Release to one
tortfeasor; another's share is uncol-
lectible). ]1

Same facts as Illustration No.

It is now found that D's share of
$2,000 is uncollectible. Upon proper
motion to the court that share is
reallocated as follows:

A's equitable share is increased by
his own proportionate fault), plus %
B's proportionate fuult), or $1,356.

C’s equitable share is increased by %,
or T

| The problem of a
wrongdoer who is entitled to a legal
immunity could be treated like a re-
leased tortfeasor in this .Section—join
him to the action to determine his
equitubie shore of the obligation and
subtract it from the amount of the
claimant’s recovery. But this would
unfairly cast the whole los3 on the
claimant. This might be adjusted by
spreading the immune party's obliga-

tion among nil of the parties at fault,
including the claimant, as in Subsection
2(d). Cut this same result, is nlso
accomplished by leaving the immune
party out of the action altogether;
a far easier and simpler solution. This
Act therefore oiakes uo provision for
immunities. |t must be borne in miud,
however, that some states treat some
immunities as not applying to a suit,
for contribution. This raises different
?ﬁpblems, which can he handled under

Jd Au injured
employee who blUs received or is en-
titled to worker's compensation hono-
urs from his employer may ordinarily
bring a tort action against a third
party, such as the manufacturer of the
machine that injured him, and recover
for Ids injury in full. L'nder the rule
in most states, the defendant, is not
entitled to contribution from the em-
ployer, even though the employer wu.s
negligent in maintaining the machine
or instructing the employee ir. its use.
This earring of the whole loss on flic
iort defendant may be unfair and
greatly iu need of legislative adljust-
ment. Ir is so affected by the policies
underlying the worker's compensation
systems, however, and these policies
vary so substantially iu the several
states that it was felt inappropriate
to include a section on the problem
in n uniform net.

Several solutions arc possible. Thus,
contribution against the employer may
ha provided for. Or the recovery by
the employee may be reduced b?/ the
proportionate share of the employer.
Or the amount of that proportionate
shure may be divided evenly betweea
the employer and employee, so that
the compensation system hears respon-
sibility for ir. Provision also needs
to be made for the relation of the
tort defendant to the compensation
benefits. In any 'vent, contributory
neﬂligence on rhe pnri of the employee
will coino within the scope of this
Act and will uffect the amount of re-
covery.

Law Review Comirmtaries

Complexities of Oklahoma's propor-
ttor.a'.e several liability doctrine of com-
auraiive negligence—is products liabilit
next? William J. McNichols. 33 OKkI.
I-.Rev. 195 (19X2).

Washington.

Contriba'lon among tort-feasor3 In
I'IXI Tort Keform Act. 37
U'n. LPITJ.

Library References

Release C=21!).

Section 7.

fl.J.S. Release 5 50.

[Uniformity of Application and Construction]

Tills Act stilll he applied und construed so us to effectuate it-: general
purpose to mulct) uniform the law with respect to the subject of this Act

among states funding it.
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Sectiqn [Shor

it
This ct may FIO 'clitggj as tho I'niform Comparative Fault. At.

Sewod}@y pr[)velgl%rr?bo?tmls Act or application of It to any person or circum-
statfaw is held invalid, tho invalidity docs not affect other provisions or
applications of tho Act that can be given effect without tne invalid provision
or application, und to this end the provisions of this Act are severable.

Section 10. [Prospective Effect of Act

1
This Act applies to all [claims for relief] [causes of actionl accruing after

its effective date.

Section I1. Repeal

]
The following acts and parts of acts are repealed:

Commissioners’ Comment

A state timt Ims adopted either of
the two L'uiform Contribution Among
Tortfeasors Acts will of course plan
to reppal it. This is also true of other
statutory provisions on contribution
for tortfeasors.

This Act does nut necessitate any
changes in the statutory language of

Article 2 of the L'niform Commercial
Code, but it may Imve tlm effect of
slightly modifying some of the Com-
nients to 8 -314 to 2-?'6 and 2-713
on proximate cause and the effect of
contributory fault.

UNITFORM CONFLICT
Tabic o/ JurlnditUiOt

Jurisdiction Laws

Wishingten ... 1.1933, c. 152

The Uniform Conflict of Laws-
tatlons Act vas aptproved by the
tlonal Conference Commissions
Uniform State L.'ws in 1382. It \va
signed tv replace tne Uniform Stat.
Limitations on Foreign Claims

Commissli

Traditionally, statutes of Ifmitar
laws, for conflict of laws purpu»«-
tlic forum state’s laws were upph
stantive effect of determining whir
delay-proue plaintiffs, or by their
limitation periods, inevitably occurr>

One consequence wus tliur rhe :
tions” to the "genera! rule.” Tlw
any limitation period timt was "ha
death uct, timt created the cause or
ty rrat” timt treated a limitations >
cificclly to the sort of claim sued
ployed. See (irosstnan. Statures of
ern Anulysis. THWU Arix.Sr.l,..1. L

Another consequence was tiiat a
called "borrowing statutes" which %
cation of a limitation period other
of the cause nf action occurred iu
borrowing stututes ore often di'fic,
the source of considerable judicial cm

In 11)37 the Conference promulgate
cign Claimo Act whioclgwas designed
achieved no general ption, and w.
d'ffieulty witli it wus irs abrupt bars
( owdmg simply tiiat the governing ..
state "where the eluim accrued." sin
period—"whichever liars the claim."
present committee was set up to d:
ute." The consensus wus that limit
character, like other luws that at'te
serted.

UNIFORM CONFLICT C

" Deflniliun
ttun?llct nf faws: LImitaticn i

K es Appllcatde lo, Ciutipii‘gilinti

ULf' mita t on ind.
lexltng und Future Claim-...

9 1. Definitions
As used lit this JAct |:
I1) "Claim™ means a right "I' ticr]
or proceeding and im-Imles a rigid id
2) "Stale" means a state. n,ium
United Ctales, tin- Uislrict i<fivinm
foreign coiinlry. or a pnlit'nd -andii

WA © D



MEMORANDUM

Memo: November 14, 1985

To: Hayden Kayden

From: Representative Max Gruenbecg

Re: David S. Carter"s letter on IB 368, the Uni form Comparative Fault
Act

Enclosed please find a letter from Anchorage attorney David S. Carter on HB
368, the Uniform Comparative Fault Act. Please place it in the official
committee file.

Also enclosed are seven copies of his letter. Please place them in each
committee member*s file.

Thank you.



State of Alaska

COMMITTEES POUCH V
JUNEAU, ALASKA 9981 |
HOUSE HEALTH. EDUCATION (907) 465-4968
AND SOCIAL SERVICES
(Co-Chairman) 914CLAY COURT
HOUSE JUDICIARY ANCHORAGE, ALASKA 99503
HOUSE COMMUNITY AND (907) 276-6844
REGIONAL AFFAIRS Representative Max F. Gruenberg, Jr.
District 11

Spenard, Upper Midtown Anchorage

November 5, 1985

David S. Carter
420 East 56th Avenue, A

Anchorage, Alaska 99518
Re: IB 368
Dear David:

Many thanks for your thoughtful and well researched letter of October 30
concerning the Uniform Comparative Fault Act. I very much appreciated your
clearing up whether non-parties would have their fault adjudicated.-

Your letter definitely sets the issue to rest and is an important addition
to the record.

I sent a copy of your October 30 letter to each ccnmittee member personally
and also have sent the original to the House Judiciary Committee staff
counsel, Hayden Kayden, to put with the other official committee file. |
have also asked him to put an additional copy of your letter in each
committee members®™ bill file- it is that important. I want to be sure that
each committee member understands what you are saying.

Please keep in touch. You probably have received my letter sent to all
interested parties after the hearing. I think a lot of work needs to be
done on this legislation and am willing to talk with you and other
interested attorneys so that we can iron out the kinks and see if there is
sufficient interest from a broad-based section of the bar for us to adopt
this legislation.

Please get in touch with me at your earliest convenience.

Cordialiv.

Gruenberg, Jr



David S. Carter
420 E. 56th Avenue, A
Anchorage, AK 99518

October 30, 1985

House Judiciary Committee

Attn: Representative Max Gruenberg
1024 W. Sixth Avenue

Anchorage, AK 99501

Dear Representative Gruenberg:

During my testimony before the Judiciary Committee here

in Anchorage on October 25, 1985, 1 indicated to the Committee
that 1| would 1look into the question of whose fault would be
apportioned under House Bill 368, the Uniform Comparative Fault
Act. While 1 spoke with you on the phone after my testimony on
the 25th, 1 wanted to put my comments down in writing for the
benefit of other Committee members and the Legislature. It 1is

my hope that you can include this letter 1in the record so that
there will not be any confusion as to whose fault is apportioned
under the Uniform Comparative Fault Act.

Pursuantto &09.17 .020 (a)(2), as contained in House
Bill 368, the total fault of all of the parties to each claim 1is
allocated amongst each claimant, defendant, third-party
defendant, and persons who have been released from Iliability
under §09.17.060. TheNational Conference of Commissioners

Comment on this section states the following:

The Jlimitation to parties to the action
means ignoring other persons who may have
been at fault with regard to the
particular injury but who have not been

joined as parties. This is a deliberate
decision. It cannot be told with
certainty whether that person was

actually at fault or what amount of fault
should be attributed to him, or whether

he will ever be sued, or whether the
statute of Ilimitations will run on him,
etc. An attempt to settle these matters

in a suit to which he is not a party
would not be binding on him. Both



Representative Max Gruenberg
October 30, 1985
Page 2

plaintiff and defendants will have
significant incentive for joining
available defendants who may be liable.
The more parties joined whose fault
contributed to the injury, the smaller
the percentage of fault allocated to each
of the other parties, whether plaintiff
or defendant.

I trust that this language responds to your question as
raised during my testimony <concerning the allocation of fault
under House Bill 368. I appreciate having had the opportunity
to speak before the Committee on October 25th and 1 hope that
proposed legislation will be given serious consideration as 1its
enactment is long overdue.

Very truly yours,

HUGHES, THORSNESS, GANTZ,
POWELL & BRUNDIN

J.

By:
David S. Carter

DSC :mak
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Representative Max Gruenberg has
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Members,
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MEMORANDUM

Torts, Tax and Probate Sections
Executive
Anchorage

1985

October
at 10:00 a.m.

Uniform Comparative Fault Act

Uniform Simultaneous Death Act

Assignment of Group Life

Non-Probate Transfers

are interested in testifying or would

Chris Clark at 276-3240.

Director*C)!"N——

Insurance Policies

like more
contact Max Gruenberg at 276-6844 or his
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ROBERT H. WAGSTAFF

LARRY R. WEEKS

LEW M. WILLIAMS

informed us that there will
25 at the Legislative
on the following

Information



CITIZENS COALITION ON TORT REFORM, INC.

One of the gravest problems -facing individuals, governments and
businesses In Alaska toda¥ Is the dramatic rise in liability
premiums. At the present time the problem is_ compounded by ‘a
variety  of -factors. While insurance premiums are being
increased,  many insurance companios are pulling back _-from
servicing policiés in Alaska. The risks, especially in the Bush,
are too great. Legislative remedies are needed. F ||OWIH% IS a
?“@mary of proposals from the CITIZENS COALITION ON TORT TREFORM

1. CAP NON-ECONOMIC AWARDS

Non-economic awards compensate a victim for pain and

0

suffering, loss of consortium and other intangible losses.
\"cap will establish consistency and result in Predlctable
insurance programs. We suggest a maximum award of $250,000.

A recent United States Supreme Court decision allowed
California to impose a limit of $258,080.

MANDATE STRUCTURED SETTLEMENTS
Structured settlements provide future Pagments to the vict i
equal to the total award. The future payments  ar*
consistent with the vic 1im's loss.

3. DISCLOSE COLLATERAL INCQME SOURCES
Juries currently are not allowed to know when a victim has
insurance  coverage and has already been compensated.
Accordingly that coverage is ignored in .jury awards.

4,  SET A SLIDINO SCALE OF ATTORNEY'S CONTINGENT FEES
A sliding scale will increase the proportion to the victim
as the “amount of the award increases. ~ Current practice
allows an attorney a set percentage 1iirespective of the
amount of the award.
The  California  sliding  scale has been upheld as
const itutional.

5. MODIFY JOINT AND SEVERAL LIABILITY

Several liability — will apportion  responsibility in
accordance with degree of faulf. Under current practice of
Joint and Several liability, anyone at fault may be subject

to the total Zliahility.



10.

REQUIRE ITEMIZATION OF ALL JURY ALJARPS

The jury should make its award tor damages with specific
amounts.” Damages ~will be itemized so as to reflect the
monMﬁr¥ distribution ame economic  [0Sses non economic
loss uture losses, past expenses and other losses as
applicable.

Similar legislation has hbeen adopted by the State of
[Ilinois in"May of 1985

ABOLISH RULE 32

This eliminates an additional expense

allows 1ur|es to make an award for damages which includes
attorney's fees. Under Rule 32, the couft can add up to 10%
of the award for attorney's fees. ~ (An attorney can claim
and receive up to 10% of the settlement even T the case
does not go to court.)

e Current practice

MODIFY PREJL JGEMENT INTEREST

Interest should accrue from the time of award or first offer
of selllement. Current practice allows for interest to
accrue  from time of occurance.  This will el iminate an
unreasonable expense.

RENISE WRONGFUL DEATH STATUTE

A cap on wron?ful death awards where here are no Ie%al
dependents  will el Imipate unreasonable expenses.

maximum benefit payab'e for wrongful death, |n instances of
no surviving depende/KiTs, should be 1imited to $25 e-eQ0.

Similar legislation exists in Montana.

PUNITINE DAMAGES

Awards for punjtive damag

S to the benefit of
society as a whole, the

sho e
aska.

hould accru
State of Al

Statute of Limitations

The current statutes of limitation should be modified  to
insure that they . are applicable to a reasonable time
certain.  Recent” interpretations open the indjvidual to
||ab|I|ty to an indefinite time future. The result is tofa
%Jed|ctab|hty and unlimited exposure is an uninsurable
IS



12.

13.

14.

15.

16.

REQUIRE AN AFFIDAVIT OF MERIT

As a condition of filing a complaint, the pi antiff's
attorney must certify there is reasonable and meritori' :s
cause of filing the action.The piantiff's attorney ..ust
certify that he hasconsulted and reviewed the facts with a
competent authority and has determined there s reasobnable
and meritorious cause for filing the action.

Similar action has been adopted by the State of Illlinois in

May of 1985.

SPECIAL DAMAGES IN COUNTERCLAIMS
Eliminate the requirement to show special damages. This

will require the piant iff's attorney to be held to the name
st andard of care principles required of other profe =sionals.

EXPERT NITNESSES

Strict guidelines must be established for expert witness

standards including current experi ence, substant ial porlilon
of his or her time currently involved in the practice and
demonstration of a knowledge o0J- the state of the art.
Currently there are some expe't witnesses whose sole

practice is being an expert witn ss .

UNTRUE ALLEGATIONS

Legislation is needed to permit award of attorney's fees and
payment of reasonable expenses from parties mak ing unt.eue
allegations without reasonable cause.

Currently there is no prohibition tu plantiffs making

allegations which are untrue. Similar legislation has been
adopted by the State of 111 inois in May of 1985.

MANDATORY ARBITRATION

Contracts shall provide for mandatory arbi .ration. The law
should provide for judicial review of the arbitration
hearings. In the event the mandatory arbitration is
substantially upheld, the party reques.ing the judicial
review shall assume all cos+s and fees related to the appeal.



OTHER SIGNIFICANT ISSUES

Prov ‘“sion -for early dismiseal of uninvolved parties by
filing an Affi davit of Non-Involvement.

Require release of records prior to the institution of a
suit.

Mandate advance notice of at least 60 days prior to the
cancellation of insurance and provide for a timely return of
unearned premiums.

Require disclosure of settlement information to licensing
authori ty.
Provide reasonable immunity in anti-trust suits, except in

the instance of malice and provide penalities for frivolous
su its.

Make provision for review of professional activities by
professional society.

Require all disciplinary actions by any professional group
duly consistituted to be reported to licensing authority.

Limit application of strict liability.



David S. Carter
420 E. 56th Avenue A
Anchorage, AK 99502

February 19, 1985
Representative Max Gruenberg
Pouch V

Juneau, AK 99811

Dear Representative Gruenberg:

You may recall that 1 spoke with you several months ago regarding
the current laws on contribution among joint tortfeasors. In a
nutshell, we discussed how the current statutes, which provide

for pro rata contribution among jJoint tortfeasors, are outdated
in light of Alaska™ judicial adoption of pure <comparative
negligence in Kaatz v. State, 540 P.2d 1037 (Alaska 1975).
During our conversation, you asked me to check to see 1if there
were any updated versions of contribution statutes developed by
the National Conference of Commissioners on Uniform State Laws.
Enclosed please find a copy of the "Ur;form Comparative Fault
Act™ approved by the National Conference of Commissioners on
Uniform State Laws in 1977.

When we last spoke, which was shortly before you left for Juneau,
you mentioned that you had been appointed to the Judiciary
Committee. Since any legislation to amend Alaska®s contribution
statutes would necessarily pass through your committee, | would
request that you keep a c ;py of the enclosed materials before,
pursuant to general prot :ol, sending this correspondence to my
representative, whom | elieve is Representative Boucher. |
would be pleased to see you both take an active irole 1in
introducing legislation directed towards abolishing the inequity
which presently exists due to Alaska®"s judicial adoption of
comparative negligence but its failure to judicially or
legislatively adopt contribution statutes patterned for
comparative negligence jJurisdictions.

Basically 1 am in favor of adopting the Uniform Comparative Fault
Act in its entirety. Naturally, there may well be portions of



Representative Max Gruenberg
February 19, 1985
Page 2

the Act which would generate debate. For 1instance, 82(d) calls
for the reallocation of any amount uncollectible from one paicy
among the other parties, 1including a claimant at fault, according
to their respective percentages of fault. I suspect that the
plaintiff*s bar, and a number of other individuals, will feel
that it 1is inequitable to require an injured plaintiff to share
the burden of an insolvent defendant with the other defendants to
the action.

Clearly, there is room for disagreement here. My own personal
opinion 1is that the Act"s treatment of this situation 1is the most
equitable. If a plaintiff 1is not at fault, he or she will not be
affected by the redistribution of an insolvent joint tortfeasor’™s
obligations. Where a plaintiff has been found to have been
eontributorily negligent, he or she will only be required to bear
the burden of a defendant®s 1insolvency proportionately to the
plaintiff*s own fault. The same, of course, is true of the
remaining solvent defendants. The key word regarding the Uniform
Comparative Fault Act is "equity."

In sum, it is my hope that the Legislature will be able to amend
Alaska®™s Contribution "catutes to ameliorate the current inequity
during this session. The Act is prospective and would not affect
causes of action accruing prior to the date of the Act"s
implementation. I would also like to refer you to the primary
case in Alaska which discusses the current situation vregarding
comparative negligence and pro rata contribution. Arct ic
Structures, 1Inc. v. Wedmore, 605 P.2d 426 (Alaska 1979) should be
read in its entirety. The court 1in Arctic Structures deferred to
the Legislature the responsibility of adopting contribution
statutes consistent with the application of comparative
negligence. I would also direct your attention to Chief Justice
Boochever®s (now Ninth Circuit Judge) dissenting opinion 1in the
Arctic Structures case and the American Motorcycle Association
case cited therein.

I wish that I could have provided a more complete briefing for
you at this time but my workload has prevented that
development. I should note that these materials are not being
sent on behalf of my employer, Hughes, Thorsness, Gantz, Powell &
Brundin, nor do 1 purport to represent anyone®s opinion other

than my own. However, I am clearly not alone 1in recognizing that
our contribution statutes, found at A.S. 09.~ .010, et seq., need
updating to reflect Alaska“s adoption of comparative
negligence. If you, or anyone else 1in the Legislature have any
questions regarding this matter, please feel free to call on
me . I will do my best to address such inquiries. Once again, 1

would hope that we can get something passed "his session since

there 1is a two-year statute of Ilimitations on tort actions and

therefore any Legislation passed this year would not take full

effect wuntil 1987, wunless of course we look, 1into making the
/"statutory revisions effective sooner.



Representative Max Gruenberg
February 19, 1985
Page 3

Thank you for your attention to this matter.

Yours very truly,

/1

David S. Carter

Enclosure
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February 28, 1985

Representative Max Gruenberg
State Capitol, Pouch V
Juneau, AK 99811

Attn: Dave Donley
Dear Max:

Enclosed you will find material on the Uniform Comparative
Fault Act. I spoke with Dave regarding this. I am requesting
your support for the introduction of this measure in this
session of the Legislature.

I am writing you on behalf of a subcommittee of the Alaska
Defense Counsel. On several prior occasions, when the Alaska
Supreme Court was confronted with the question of the
allocation of damages among defendants in a comparative
negligence case by using their comparative fault, they referred
the matter to the Legislature. This is a situation which is
particularly unfair in those circumstances where one of two or
more defendants 1is insolvent. The Uniform Comparative Fault
Act would, I believe, correct this situation. While on the one
hand it preserves to the plaintiff the right of joint and
several liability, 1i.e. collecting all of his or her judgment
from one defendant, it permits reapportionment of the insolvent
defendant®s portion of the liability as between negligent
defendants and comparatively negligent plaintiffs, thereby
causing all to bear their fair share.

On behalf of the Alaska Defense counsel, I would like to
recommend this Act 1in its present form as a solution to a very
unfair situation. I have enclosed a copy of the Act and some

background material.



Representative Max Gruenberg LYNCH, FARNEY and CROSBY

February 28, 1985
Page -2-

IT it is possible to have this act introduced this year and
acted upon in this session, | believe that | can generate
sufficient support to speak 1in favor of Iit. IT necessary, |
believe that we can obtain testimony and/or written support
from the Commissioners on Uniform Laws.

IT you have any questions, please do not hesitate to contact
me.

Very truly yours,

FARNEY and CROSBY

Timothy M. Lynch

TML/vmd/7
Enclosures



The Law Firm of
{ 'y Sehaible. Staley. DeLisio & Cook. Inc

Anrhora~r Offir*  t'uirbunk* O ffirr

May 1. 1985 Nrlilirn >. Drljem  linir Brrg viutbli*
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Representative Max F. Gruenberg, Jr <mpial \nguii
State of Alaska Timoihv J. Lamb ,

Of (loun«d™:

Pouch V Uilium \.

JuneeilU, AK 99811
Re Uniform Comparative Fault Act
Dear Representative Gruenberg:

Thank you for your™ letter of April 18, 1985, along with the
enclosed copy of the introduced legislation.

I agree with your observation that the chances of legislation
being enacted are better if the bill remains unchanged. On
that note, | thought you might be interested in the enclosed
editorial from the April 12, 1985 edition of the Los Angeles
Times. I believe California has passed the Uniform Comparative
Fault Act, but 1 am not certain. Perhaps one of your aides
might wish to obtain a copy of the referenced SB 75. This 1is
only a suggestion, since | know you and your staff are very
heavily preoccupied with end of the session matters, and other
constituent concerns.

Thank you very much for your attention.
Sincerely,

SCKAIBLE, STALEY. DeLISIO & COOK, INC.

MCG/slb

Enel.
943 \dc.l 61h Avenue Ponl Office Bov 102840 Anchor;  Af' >299510-2840
(9<)7) 279-9574 Cable \ddre»* - MKKANCH \o. 25-257

MirbanW i Office: 330 Barnette Street Po.1 Office Bov HMI KairbanU M l.la «V707J>Hin To71



THE CASE FOR JUDICIAL ADOPTION
OF COMPARATIVE FAULT IN SOUTH
CAROLINA

Jerry J. Phillips™*

l. Introduction

A review of the reasons why a comparative-fault doctrine
ahould be adopted in South Carolina has been ably done else-
where.1 The pressing issue in South Carolina is whether this
doctrine should be adopted judicially or legislatively. It is clear
that the judiciary, as well as the legislature, has the power to
adopt a comparative-fault rule.* The real question is whether, as
a matter of policy, the courts should defer to the legislature in
this area. The thesis of this article is that the courts should take
the initiative in view of the complexity of the problems associ-
ated with such a change in the law. These problems call for the
kind of fine-tuning that is more a characteristic of judicial deci-
sion making than of legislative enactment.

Moreover, prior holdings of the South Carolina Supreme
Court mandate that some action be taken in this area. This
court has held that a comparative-fault doctrine that applies to
only one class of individuals is unconstitutional as violative of

 Professor of Law, University of Tennessee School of Law. A.B., Yale University,
1956; J.D., Yale Law College, L961; M.A., Cambridge University, 1964.

This article is an outgro\rth of a CLE speech the author delivered to the bench and
bar of South Carolina at Columbia in March of this year under the joint auspices of the
South Carolina Bar and University of South Carolina School of La"/. The author grate-
fully acknowledges the helpful suggestions of Professor David G. Owpn of the University
of South Carolina School of Law.

1 See generally Svmposium: Comparative Negligence in Louisiana, 40 La.L. Rev.
289 (1980); Commen'ary, A Call for the Adoption of Comparatiue Negligence ir South
Carolina, 31 S.C L. 'iEV. 757 (1980).

2. Several vatas have adopted judicially a comparative-fault doctrine. See, e.g.,
K«U v. State. 540 P.2d 1037 (Alaska 1975); Li v. Yellow Cab Co., 13 Cal. 3d 804, 532
P-2d 1226. 119 Cal. Rptr. 858 (1975); Hoffman v. Jones. 280 So. 2d 431 (Fla. 1974);
PUcek v. City of Starling Heights, 405 Mich. 633, 275 N.W.2d 511 (1979); Bradley v.
Appala- ,iian Power Co., 256 S.E.2d 879 (W. Va. 1979). See generally Comments on Maki
v. Frellc—Comparative v. Contributory Negligence: Should the Court or Legislature De-
cide? 21 Vand. L. Rev. 889 (1968).

295
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equal protection of the law.3 Yet, South Carolina has some com-
parative-fault rules that apply to only a part of the field of torts
law. Under the South Carolina court’s interpretation of equal
protection, these rules either should be struck down as unconsti-
tutional or extended to the entire field of tort law. Since these
rules are longstanding and fundamental to tort law, their exten-
sion rather than expungement is the desirable alternative.

Il. The Scope op the Doctrine
A Forms of the Doctrine

Numerous decisior nust be made about the scope of the
comparative-frult doctnne. Among the most important is the
appropriate form to udopt, “partial” (or "modified”) and “pure”
being the usual choices/ Under a partial system, a plaintiff may
recover only as long as his fault is not as great as—or, some
courts say, not greater than—that of the defendant. The pure
system allows a plaintiff to recover against a defendant who is
proximately at fault to any degree. A minority of jurisdictions,
mostly by judicial decision, have adopted the pure form as the
most equitable.® The majority, however, have adopted one of the
partial forms in the belief that it is unfair to allow a plaintiff to

recover when he is either equally at fault, or more at fault, than
the defendant.®

The partial form has some unfortunate attributes. For ex-

3. Marley v. Kirby, 271 S.C. 122, 245 S.E.2d 604 (1978). Sec text accompanying
notes 44-46 infra.

4. See Commentary, supra note 1, at 776-77.

In a recent article the proposition is persuasively advanced that, under a state con-
stitutional “intermediate” (as opposed to either a "strict” or a "rationaJ-basis”) standard
of review, a “modified" comparative-fault system is unconstitutional under the equal
protection clause. See Sowle & Conkle. Comparative Negligence vefus the Constitu-
tional Guaranty of Equal Protection: A Hypothetical Judicial Decisioi ‘', 1979 Dukz L.J.
1083. The constitutional reasoning is the same as that of the South Carolina Supreme
Court in Marley v. Kirby, 571 S.C. 122, 245 S.E.2d 604 (1978), and indicates that South
Carolina is constitutional! required to adopt a "pure” rather than a "modified" form of
comparative fault. The article also prei nts a thorough and well-reasoned analysis of the
disadvantages of modified comparative fault and the superior features of a pure system
of comparison. See Sowle & Conkle, supra.

5. See Kaatz v. State, 540 P.2d 1037 (Alaska 1975); Li v. Yellow Cbu Co., 13 Cal. 3d
804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975); Hoffman v. Jones, 280 . 2d 431 (Fla.
1974); Placek v. City of Sterling Heights, 405 Mich. 638, 275 N.W.2d 511 (1979).

6. See, e.g., Bradley v. Appalachian Power Co., 256 S.E.2d 879 (W. Va. 1979).

1)

ample, while the do-
ished under a svstea
become applicable af
tiff’s fault equaled c
This application cou
recovery because of t
ing his entire dama,;
trine. This doctrine :
an intermediate ste
contributory negligei
tive fault.®
The better viev
should be instructed
ing of 50% fault—or
bar his recovery enti
indicates another de
portunity to twist or
der to achieve the ri
jury to reach its fa
considerations. In ac
gree change in the n
effect of barring red

Comparative fa
when plaintiff is con
ply the doctrine whe

7. "Of course, when a s
could be made that last cl
pared.” V. Schwartz. Comj
may be retained *n excel
general exception. Id.

8. See James, Last Clrc
The doctrine does, however
all-or-nothing rule in a eon-

9. Thomas v. Salem Tc
278-80 (1978).

The 51%-49% rule is t
lhe effect of its verdict, "b
juries." W. Pro 3szr, J. War
1976). The jury’s intent to a
which it was unaware.



m Comparative Fault y

ample, while the doctrine of last clear chance is usually abol-
ished under a system of comparative fault, it would presumably
become applicable again under the partial form once the plain-
tiff’s fault equaled or was greater than that of the defendant.7
This application could result in a plaintiff, barred from partial
recovery because of the degree of his fault, nevertheless recover-
ing his entire damages by virtue of the last clear chance doc-
trine. This doctrine is widely recognized as unsound and merely
an intermediate step between the harsh common-law rule of
contributory negligence and the more equitable rule of compara-
tive fault*

The better view is that under a partial system the jury
should be instructed on the effect of its verdict, i.e., that a find-
ing of 50% fault—or 51% under some systems—of plaintiff will
bar his recovery entirely.* The need for this practical instruction
indicates another deficiency of the partial system: the jury’s op-
portunity to twist or bend its basic factual determinations in or-
der to achieve the result it desires. It 3eems better to allow the
jury to reach its factual determination untrammeled by such
considerations. In addition, it is difficult to see why a single de-
gree change in the middle range of fault should have the drastic
effect of barring recovery.

B. Areas of Application

Comparative fault reduces rather than precludes recovery
when plaintiff is eontributorily negligent. Courts also usually ap-
ply the doctrine when plaintiff is charged with impliedly assum-

7. "Of coune, when a state has modified comparative negligence a strong argument
could be made that last clear chance should still apply when negligence is not com-
pared." V. Schwartz, Comparative Negligence 8§ 7.2, at 139 (1974). Last clear chance
may be retained as on exception to comparative fault, but the trend is to abolish it as a
general exception. Id.

8. See James, Last Clear Chance: A Transitional Doctrine, 47 Yale L.J. 704 (1938).
The doctrine does, however, serve the useful purpose of mitigating the harshness of the
all-or-nothing t>\j in a contributory negligence jurisdiction.

9. Thomas v. f Jem Township Bd. of Trustees, 224 Kan. 539, 548-52, 582 P.2d 271,
278-80 (1978).

The 51T0-49% rule is preferable to a 50%-50% bar if the jury is not instructed on
the effect of its verdict, "because a 50-50 apportionment is a very comfortable one for
juries." W. Prosser, J. Wade, & V. Schwartz, Torts Cases and M aterials 610 (6th od.
1976). The jury’s intent to so apportion would be frustrated by a 50% -50% cutoff rule of
which it was unaware.
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ing a known risk in a voluntary and unreasonable mannerl0and
when plaintiff i3 charged with foreseeable misuse or product.ll
There may be some areas when plaintiff’s fault will not be used
to reduce recovery even under a comparative-fault rule. Tradi-
tionally, contributory negligence has been no defense to a charge
of willful misconductl3and the same rule may apply to compara-
tive fault.13 Similarly, contributory negligence (and perhaps
comparative fault) is inapplicable when defendant has violated a
statute enacted to protect the plaintiff against his own fault. 14 If
plaintiff were injured because of the failure of defendant to pro-
vide a safety device whose purpose is to guard against the very
conduct of plaintiff, that caused the injury, contributory negli-
gence (and arguably comparative fault; may not be applied.1
Similarly, contributory negligence (and perhaps comparative
fault) may not be applied to workplace injuries when plaintiff is
required to work near a dangerous condition created by
defendant.18

All of these no-contributory-fault rules should probably be
eliminated under comparative fault, however, since they are in
conflict with the basic policies underlying its adoption. The rules
probably originated in part to alleviate the harshness of the con-
tributory negligence rule and, with the adoption of comparative
fault, this reason for the rules disappears. Also, leaving arguably
arbitrary exceptions to the basic doctrine of comparative fault

10. Sunday v. Stratton Corp., 136 Vt. 293, 390 A.2d 398 (1978).
11 Butaud v. Suburban Marine & Sporting Goods, Inc., 555
(Alaska 1976); General Motors Corp. v. Hopkins, 548 S.W.2d 344 (Tei. 1977).
has been overruled with respect to its definition of an "unreasonably dangerous” product
in strict liability glegj efect cases. Turner v. General Motors Corp., 584 s.w.2d 344
847 (Tex. 1979). de&stlll stands for the propo ,,.o_ 3 pult aplis

AT Oty

43 Mo.'L. Rev 431 (1978).
Q

15. Bexiga v. Ha'ir Mfg. Co, 60 N.J. 402, 412, 290 A.2d 281, 285 (1972). The de-
fense of contributor, negligence is especially Weak when d 'endant has represented J
rwerss, TEUNAEIARREGT FictifS
Twerski, % 10 Ind.
L. Rev. 797 S-c-im U.?77).

16. D. Noel &J. Phillies, Products Liability iN a Nutshell 242-43 (1974)(charge
of assumption of the risk).
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may well conflict with the South Carolina Supreme Court's con-
ceptual view of equal protection.17 There is, however, no reason
why the policy underlying these various rules may not be taken
into consideration as a relevant factor in assessing comparative
fault.

A growing number of jurisdictions have applied compara-
tive-fault principles to strict products liability litigation.T* Some
courts have been unwilling to do so because of the conceptual
difficulty of comparing fault with no-fault and because of a be-
lief that the policies underlying strict liability militate against
considering plaintiff’s misconduct as being relevant to liability.19
The policy argument seems weak. Plaintiff’s fault in the form of
assumption of the risk and unforeseeable misuse is treated as a
bar to recovery in strict liability. If some types of plaintiff mis-
conduct are relevant to strict liability, it is difficult to see why
contributory negligence is not also relevant—particularly ii view
of the fact that the defenses of contributory negligence, aosump-
tion of risk, and misuse often overlap.2

The doctrinal problem in comparing fault with no-fsult is
more difficult. Some* courts tn, t the issue as one of compvV ing
degrees of causation2l rather than of fault, although the results
may be very different if a cause ruther than fault comparison is
used.2 The Uniform Comparative Fault Act allows considera-

17. See Marley v. Kirby, 271 G.C. 122, 245 S.E.2d 604 (1978). See text accompany-
ing notes 45-51 infra.

18. See Fischer, supra note 11, at 431; Case Comment. Comparative Negligence and
Strict Products Liability, 38 ohio St. L.J. 883 (1977). Some courts compare assumption
of the risk, but not contributory negligence, in strict products liability actions. See. e.g..
Holdsclaw v. Warren & Brewster, Or. App. 607 P.2d 1208 (1980).

19. See, e.g., Kinard v. The Coats Co., 37 Colo. App. 555. 557, 553 P.2d335. 837
(1976); Seay v. Chrysler Corp.,  Wash. 2d , 609 P.2d 1382 (1980). ButseeCom-
ment, Comparative Contribution and Strict Tort Liability: A Proposed Reconciliation,
13 Ccreighton L. Rev. 889 (1980)(suggesting equal division of liability, between or among
at-fault and strictly liable cotortfeasors, as the most equitable system).

20. See O. Noel &J. Phillies, supra note 16, at 219-22.

21. See, e.g., Murray v. Fairbanks Morse, Beloit Power Syss., Inc., 610 F.2d 149 (3d
Cir. 1979). The California Supreme Court recently held that any manufacturer of a "sub-
stantial percentage” of the market of the drug DES could be held liable to er. injured
plaintiff "for the proportion of the judgment represented by its share of tha, market
unless it denoiiJtrates that it could not have made the product which caused plaintiff's
injuries.” Sindeli v. Abbott Laboratories, Cal. 3d 607 P.2d 924, 937, 163 Cal.
Rptr. 132, 145 (1980).

22. See Twerski, supra note 15, at 821-22.
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tion of both fault and causation in apportioning liability.3
Others have urged that marketing a defective product may be
viewed as blameworthy for purposes of fault comparison even
though the defective condition was latent and not reasonably
discoverable. 3

South Carolina has a special problem in judicially adopting
comparative fault for strict tort liability since the General As-
sembly has adopted the Restatement (Second) of Torts Section
402A,3* including the comment that makes assumption of the
risk a complete defense and abolishes contributory negligence as
a defense.3®In order to integrate strict tort liability into compar-
ative fault, certain portions of these enactments would have to
be repealed. Alternatively, they may be declared unconstitu-
tional under the equal protection rationale discussed below.37 In
any event, there is no legislation to prevent the South Carolina
judiciary from applying comparative fault to all negligence ac-
tions and to strict liability actions based on breach of express or
implied warranties.3®

23. Unttorm Comparative Fault Act § 2(b), reprinted in 40 La. L. Rev. 403, 419
(1980).

24. dee Twerski, From Defect to Cause to Comparatii >Fault—Rethinking Some
Product Liability Concepts, 60 Marq. L. Rev. 297, 331 (1977), Wade, Products Liability
and Plaintiff's Fault—The Uniform Comparative Fault Act, 29 M ercer L. Rev. 373,
377 (1978).

25. See S.C. Code Ann. § 15-73-10 (ISHj). See generally Montgomery & Owen, Re-
flections on the Theory and Administration of Strict Tort Liability for Defective Prod-
ucts. 27 S.C.L. Rev. 803 (1976).

26. See S.C. Code Ann. 8§ 15-73-20 (codifying the last sentence of Restatement
(Second) op Torts § 402A, Comment n (1965)). The legislature has incorporated by
reference all comments to 8§ 402A as the legislative intent. See S.C. Code Ann. § 15-73-30
(1976).

27. See text accompanying notes 45-47 infra.

28. An action for breach of express or implied warranty is a form of strict liability.
D. Noel & J. Phillips, supra note 16, at 13. Privl'y of contract is not required in an
action for breach of express or implied warranty in South Carolina. JKT Co. v. Hard-
wick, — S.C 265 S.E.2d 510 (1980); Casque v. Eagle Mach. Co., 270 S.C. 499, 502-
03, 243 S.E.2d 831, 832 (1978).

The insp*ci.on language of U.C.C. § 2-316(3)(b) and the proximate cause language
of U.C.C. § 2-715(2)(b) can be read as introducing to some extent a contributory negli-
gence defense into warranty law. See also U.C.C. § 2-314, Comment 13; id. § 2-715, Com-
ment 5. These Code sections may, however, be glossed to allow application of a compara-
tive fault standard and the comments are not binding on the courts.
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C. Multiple Defendants

When there is more than o-; defendant, a number of
problems arise in applying compaiative fault. Of fundamental
importance is the issue of whether the concept of joint and sev-
eral liability should be retained. A number of jurisdictions retain
the concept,18 while a few provide for apportionment of liability
between or among defendants.3 Under the apportionment ap-
proach, if plaintiff were 20% at fault and each of two defendants
were -10% at fault, plaintiff could recover only 40% of his dam-
ages from any one of tho defendants. Under traditional princi-
ples of joint and several liability, he could obtain a judgment for
80% of his damages against either or both defendants, although
he could only collect the 80% once—in whole from one defen-
dant or in part from each.

Apportioning liability between or among defendants when
all parties are at fault seems more sensible than joint and sev-
e-al liability. There is no good reason why one at-fault defen-
d.int should be responsible for the fault of another solvent de-
fendant. Let the burden of seeking recovery from the other
defendant lie with the culpable plaintiff who invokes the court’s
aid. If plaintiff is without fault, a culpable defendant should
probably bear the loss of another defendant who is unable to
pay. If plaintiff is not at fault and all defendants are solvent and
before the court, the question of whether or not to apportion
seems academic. If a solvent defendant is not before the court,
however, the innocent plaintiff probably should have a joint and
several judgment and the culpable defendant or defendants
should then have the burden of seeking contribution. An inno-
cent plaintiff should not be penalized to the advantage of an at-
fault defendant.

When a claim cannot be collected against one of the defen-
dants and plaintiff is partly at fault, the approach of the Uni-
form Comparative Fault Actis to apportion the uncollectible lia-
bility between the at-fault plaintiff and the other defendant or
defendants who can pay, on the basis of their relative degrees of

29. See Butaud v. Suburban Marine & Sporting Goods, Inc.. 555 P.2d 42 (Alaska
1976): Daly v. General Motors Corp., 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr. 380
(1978).

30. See Wilson v. Probst, 224 Kan. 459, 581 P.2d 380 (1978); Ohio River Pipeline
Corp. v. Landrum, 580 S.\W.2d 713 (Ky. 1979)(permissive several liability).
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fault. Thus, if plaintiff A is 20% at fault and defendants B and
C are each 40% at fault, but C is unable to pay, A will bear two-
sixths of C’s responsibility and B the remaining four-sixths. If A
is without fault, then B would bear the entire responsibility for
C’s fault.l1

A related problem arises when one defendant settles with
the plaintiff, who then sues a cotortfeasor. The cotortfeasor
should receive a credit against his liability at least equal to the
settlement amount. The approach of the Uniform Act is to grant
a credit equal to the full amount for which the settlor would
have been liable had the plaintiff taken judgment against him.11
This approach will tend to discourage settlements, but its virtue
is that the remaining defendant is not prejudiced by the conduct
of others over whom he has no control. It may be necessary to
retain the settlor as a party in the litigation between plaintiff
and the nonsettling defendant in order to get a fair determina-
tion of the degrees of fault.

A final major issue is how to determine relative degrees of
fault when a partial comparative-fault rule is applied. Specifi-
cally, should plaintiff’s fault be compared with all defendants to-
gether or with each defendant separately for purposes of deter-
mining the apportionment cutoff point? Plaintiff may be able to
recover under the former approach even though he could not
under the latter. For example, suppose plaintiff A is 30% at
fault, defendant B is 50% at fault, and defendant C is 20% at
fault. In a partial comparative-fault jurisdiction, A would be un-

3L mnifmm Comparative Fault Act § 2(d). This Act thus partially dispenses
with joint liability when plaintiff ia at fault and his claim against another defendant is
uncollectablr. The a-.thor's proposal would go further and place the onus on the culpable
plaintiff, ratujr th' on the culpable defendant, to seek contribution from another de-
fendant; if this contribution is not available, that liability should then be shared among
the remaining parties at fault as described in the Uniform Act. On the other hand, the
burden of e%shing the proper apportionm damages should be placed on the
defendants. ext accompanying notes 34-86 If this burden is not carried, either

liability would remain ggjnt and sev gder woup
u ia hillips, 1
56 N.C.L. Rrv. 663, 667-68 (1978).

32. Uniform Comparative Fault Act 86. The two possibilities discussed in the text
contemplate releasing the settlor from liability for contribution. A third possibility is to
allow the nonsettling tortfeasor to seek contribution against the settlor. This was the
solution of the 1939 Uniform Contribution Act and it has a substantial deterrent effect
on settlements. The three methods of treating settlements are discussed in the comment
to § 6 of the Uniform Comparative Fault Act.
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able to recover anything against C if A’s fault is compared solely
with C’, since A’ fault is greater than that of C. If the fault of
B and C are combined for purposes of comparison, A can recover
against both B and C (either jointly and severaLy or 50% and
20% of the damages respectively), since 30% is less than 70%.33

The better rule seems to be to combine the defendants’
fault for purposes of comparison. To do otherwise may result in
a culpable defendant not being liable to plaintiff at all. More-
over, in the event of such nonliability, thorny questions arise
concerning how that liability should be allocated between or
among plaintiff and the remaining defendant or defendants. If a
remaining defendant"bears any portion of that liability, further
complications arise regarding possible claims for contribution by
that defendant against the defendant who is not liable to plain-
tiff.34 There is also the undesirable possibility that in the contri-
bution action the degrees of fault would be determined in differ-
ing proportions than they were in the original suit.

Combining the defendants’ fault for purposes of comparison
in a partial comparative-fault system normally will avoid the
problems discussed in the preceding paragraph, since either all
guilty defendants in a single suit should be liable or none should
be.®This combining of fault, argues for a pure rather than a par-
tial comparative negligence approach, since the combination
may result in a plaintiff recovering against a defendant who is
less at fault than plaintiff. Unde: a pure comparative-fault ap-

33. Compare Graci v. Damon, Mails. 383 N.E.2d 842 (1978)(p'aintifT3 fault
measured against all defendants' combined liability) with Cartel Capital Corp. v. Fireco,
161 N.J. Super. 301, 391 A.2d 928 (1978)(plaintifFs fault measured against that of each
defendant).

34. That one tortfeasor is immune from liability to Haintiff does not mean that he
is immune from a claim for contribution by a cotortfee The authorities ore divided.
Compare Chamberlain v. McCleary, 217 F. Supp. 591 (E.D. Tenn. 1963) (no contribu-
tion) with Nolechek v. Gesaule, 46 N.Y.2d 332, 385 N.E.2d 1268, 413 N.Y.S.2H 340
(1978)(contribution allowed).

35. If several suits are involved, however, there may t ‘ coi.dieting results as to per-
centages of fault. As Dean Wade observes, "(b]oth plaintif.'s and defendants have suffi-
cient incentives to join other negligent persons, since this will have the effect of reducing
esyieir percentages of responsibility.” Wade, Comparative Negligence—Its Development
in the United States and its Present Status in Louisiana, 40 La. L. Rev. 299, 311
(1980). Not all parties may be suable in a single Jurisdiction, however, if they lack mini-
mal contacts with that jurisdiction. After World-Wide Volhcw.tgen v V-oodsnr..
100 S. Ct. 559 (1980), the mere occurrence of a tort within a jurisdiction is not a suni-
cient basis for asserting long-arm jurisdiction over a tortfeasor.
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proach, it makes no difference whether the defendants “degrees
of fault axe combined or not for purposes of relative comparison,
since plaintiff3 relative degree of fault will not bar recovery a3
long as any defendant is also at fault in any degree.

D. Setoff

A limited but important problem exists for jurisdictions
that adopt either a pure comparative-fault rule or one that al—
lows partial recovery as long as plaintiff3 fault is not greater
than that of defendant. The problem is whether or not setoff
should be allowed when both parties have a claim against each
other.5* Suppose, for example, under a “fiot-greater-than”’rule,
that A and B are both injured in an accident in which each is
equally at fault and that each suffers $10,000 damages. Shall
each be required to pay the other $10,000 or shall the claims be
set off against each other with no actual payment at all?

If either A or B is insured, the insurer benefits from a set—
off to the detriment of the insured or the claimant, probably
contrary to the expectations of the insured. If the attorney for A
or B is hired on a contingency fee basis, he or she may also suf—
fer by setoff through diminution of the I'ES out of which his or
her fee is to be paid. Both of these considerations militate
against the use of setoff.

Other considerations arise if one of the claimants is judg—
ment-proof. Suppose A is insured and has a claim for $10,000
against B, who is judgment-proof and has a claim for $15,000
against A It would seem equitable that A 3 claim be satisfied
out of his own insurance before any payment ismade to B. Sup—
pose the same facts, except that A is solvent but uninsured. In
this situation, equitable considerations favor allowing A to set
off B 3 liability against A 3§ own liability.37 These dispositions

36. A claim for set-off can arise only in a pure comparative-fault jurisdiction or in a
not-greater-than-partial-fault jurisdiction where each party's fault is the same. In all
other situations, one party's fault wili be greater than that of the other and he, therefore,
will be barred from any recovery.

Some jurisdiction allow setoff. See V. Schwartz, supra note 7, § 19.3. The Rhode
Island comparative-fault statute expressly prohibits setoff. R.I. Gen. Laws § 9-20-4.1
(Cum. Supp. 1979).

37. The Uniform Comparative Fault Act provides:

A claim and counterclaim shall not be set off against each other, except by
agreement of both parties. On motion, however, the court, if it finds that the
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avoid conferring a windfall o~ less worthy parties who are unin-
sured or insolvent.

E. Contribution

While adoption of comparative fault docs not compel adop-
tion of a rule of contribution among cotortfeasors,11 logic and
sound policy suggest that both be adopted. When fault is di-
vided between cotortfeasors on a degree-of-fault basis.1* no
tortfeasor is immune from contribution because his or her fault
is less than that of the other; by analogy, a pure comparative
fault standard should be used in determining a plaintiff’s claim
against a defendant. Adoption of this kind of comparative con-
tribution rule may be particularly necessary in South Carolina
as a result of the state’s crashworthiness doctrine discussed
below/0

When joint and several liability is not retained with com-
parative fault, the need for contribution is eliminated, at least
when all parties are joined in a single suit. In that situation, a
defendant would never be required to pay more than his equita-

obligation of either party is likely to be uncollectible, may order that both par-

ties make payment into court for distribution. The court shall distribute the

funds received and declare obligations discharged as if the payment into court

by either party had been a payment to the other party and any distribution of

those funds back to the party making payment had been a payment by him to

the other party.

Unworm Comparative Fault Act § 3.

38. The Washington Supreme Court refused to adopt contribution merely because
the state had a rule of comparative fault. Wenatchee Wenoka Growers Ass‘n v. Krack
Corp., 89 Wash 2d 847, 576 P.2d 288 (1978). The Connecticut Supreme Court found that
the legislature's sdoption of comparative fault did me evidence a legislative intent to
abolish that state's no-contribution rule. Gomeau v. Forrest, 176 Conn. 523, 409 A.2d
1006 (1979).

South Carolina presently does not allow a claim for contribution. Adcox v. American
Home Asaur. Co., 258 S.C. 331, 188 S.E.2d 785 (1972).

39. While some jurisdictions allow contribution on an equal basis, see, e.g., Te.nn.
Code Ann. § 23-3102(b) (Supp. 19791, others divide liability hased on degree of fault. See
Phillips, Contribution and Indemnity in Products Liability, 42 Tenn. L. Rev. 85 (1974).
The latter approach is the one adopted by the Uniform Comparative Fault Act, 8§ 2, 4.

Some jurisdictions allow complete recovery by a "passively" negligent tortfeasor
against a cotortfeasor who is "actively" negligent, although this rule has been severely
criticized and rejected by other jurisdictions. See Missouri Pac. R.R. v. Whitehead &
Kales Co., 566 S.W.2d 466 (Mo. 1978). The actively negligent tortfeasor under this rule,
like the more-at-fault plaintiff in a partial comparative-fault jurisdiction, would be
barred from seekine contribution.

40. See text t-companying notes 80-82 infra.
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ble share. If all matters are not litigated in a single lawsuit, diffi-
cult problems of loss apportionment arise. The litigant’s self-in-
terest normally should be a strong incentive to join all likely
parties whenever possible.4l

F. Recc” ‘ulation

Thus, there are a number of difficult problems and policy
choices connected with the adoption of comparative fault and
the previous discussion highlights rather than exhausts the list
of such considerations.£ It seems eminently appropriate for the
South Carolina Supreme Court to adopt comparative fault, in-
stead of treating the subject solely as a matter for the legisla-
ture. The nature of the problems and policies to be considered
are more suitable to judicial analysis than to a legislative resolu-
tion made in response to political concerns and special-interest
group pressures. Even if a comparative-fault statute were
adopted, it is likely that many major issues would be left open
for resolution by the courts.4* If the judiciary is suited to resolve
some of these issues, it is suited to resolve them all. There
should be little question of legislative opposition to comparative
fault, since the General Assembly has already shown its approval
of the doctrine in principle by passing comparative-fault stat-
utes of limited application.44 Moreover, as indicated in the fol-
lowing section, South Carolina may be required under its inter-
prets”>on of constitutional law either to extend comparative
fault throughout the law of torts, or to strike down those limited
comparative-fault doctrines that already exist in the state.

I1l. The Constitutional Implications of Applying
Comparative Fault on a Limited Basis

A. Equal Protection Under State Law

In 1974, the South Carolina General Assembly passed a

41. See note 35 supra.

42. For a more extensive catalog of the issues involved, see generally V. schwartz.
supra note 7; Wade, supra note 35.

43. For example, South Carolina’s automobile comparative-fault statute seems to
address only the issue of partial comparative fault vis-A-vis a single plaintiff and a single
defendant. See S.C. Code Ann. § 15-1-300 (1976).

44. These comparative-fault statutes arc the railroad employee statutes, S.C. Code
Ann. 88 58-17-3730, -3740 (1976) and the automobile statute, id. § 15-1-300.

1)

statute provii
tomobile acci
Kirby,* stru
clauses of th(
“the validity
cation,” the (
from motor t
In reaching t
decision of B,
tutional a spe
limitations, fi
court stated i
neers, and co
in the improv
to others.” "4
In all pn
eral constitut
stitutional sti
from imposin
required by t
clear statem*
state statutes
rectly apply t
South Carolii
The Fed«

45. 1974 S.C.

(1976)) provided:
In any m

ery in any ac
negligence re:
utory neglige:
lished in ordt

46. 271 S.C. 1

47. 1d. at 124

48. 2710 S.C. C

49. 271 SC. t
740).

50. See Silver
tutional attack). “
statutes for archit
would aeem entith
the Legal Study K

51. See Sowle



m Comparative Fault 3)7

statute providing for the application of comparative fault to au-
tomobile accident litigation.4 The supreme court, in Marley v.
Kirby,** struck down this statute under the equal protection
clauses of the state and federal constitutions. While recognizing
“the validity of comparative negligence statutes of general appli-
cation,” the court saw “no rational basis for separating injuries
from motor vehicle accidents from injuries from other torts.”47
In reaching this result, the Marley court relied upon its earlier
decision of Broome u. Truluck,i$ which struck down as unconsti-
tutional a special tort statute of repose, or outer-cutoff statute of
limitations, for architects, engineers, and contractors. There, the
court stated as the rationale for its holding: “ ‘[Architects, engi-
neers, and contractors are not the only persons whose negligence
in the improvement of real property may cause damage or injury
to others.””®

In all probabilitv these decisions are not compelled by fed-
eral constitutional law.5 They are, however, based on state con-
stitutional standards and nothing in federal law prohibits states
from imposing a stricter standard of equal protection than that
required by the federal constitution.51 The decisions represent a
clear statement of a quite restrictive c. ~stitutional review of
state statutes on equal protection ground and, therefore, di-
rectly apply to any comparative-fault rules presently in efifect in
South Carolina.

The Federal Employers’ Liability Act, 45 U.S.C. 853 (1976),

45, 1974 S.C. Acts 2718, No. 1177 (presently codified at S.C. Code Ann. § .15-1-300
(1976)) provided:

In any motor vehicle accident, contributory negligence shall not bar recov-

ery in any action by any person or legal representative to recover damages for

negligence resulting in death or in injury to person or property, if such contrib-

utory negligence was equal to or less than the negligence which must be estab-
lished in order to recover from the party against whom recovery is sought.

46. 271 S.C. 122, 245 S.E.2d 604 (1978).

47. 1d. at 124-25, 245 S.E.2d at 606.

48. 270 S.C. 227, 241 S.E.2d 739 (1978).

49. 271 S.C. at 1"5 745 S.E.2d at 606 (quoting 270 S.C. at 230-31, 241 S.E.2d a.
740).

50. See Silver v. Silver, 280 U.S. 117 (1929)(upholding guest statute against consti-
tutional attack). "Contrary to the position of those courta which hold that the repose
statutes for architects and ouilders are based on irrational classifications, a legislature
would seem entitled to make such a judgment.” 5 Research Group, Inc., Final Report of
the Legal Study 10-11 (1977)(prepared for Interagency Task Force on Product Liability).

51. See Sowle & Conkle, supra note 4, at 1102.
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establishes a pure comparative-fault rule for tort claims brought
under that Act. That statute cannot be invalidated on state con-
stitutional grounds because of the federal supremacy clause, Ar-
ticle VI of the United States Constitution, and the statute is in
all probability constitutional under the relatively lax standards
of federal constitutional review. Thus, the FELA comparative-
fault rule must be applied in South Carolina, and accordingly
that rule must be extended to all areas of tort law in this state in
order to comply with the constitutional mandate of Broome and
Truluck.

It is possible that the state supreme court would not con-
sider the Broome-Tfuluck doctrine binding in a situation where
the application of that doctrine is triggered by a mandatory fed-
eral, as opposed to a state, standard. Avoidance of the state doc-
trine, however, because of its relation to federal 'aw would seem
unduly insular and not logically defensible.

There are other areas of tort law in South Carolina, dis-
cussed hereafter, where in reality a comparative-fault rule is now
being applied as a matter of state law. In these areas, the su-
preme court of the state has a choice. It can either strike down
the application of a comparative-fault rule in such limited areas,
or else it can extend that rule to the entire field of tort law, to
comply with the constitutional demands of Broome and
Truluck.

B. The Present Status of Comparative h'ault in South
Carolina

L The Railroad Statute.—The South Carolina Code pro-

vides that contributory negligence and assumption of the risk
are not defenses in a suit by railroad employees against a rail-
road for injuries which result from a statutory violation; in all
other such suits not alleging statutory violation, recovery is ap-
portioned according to the degree of fault of the employee.”

52. See S.C. Code Ann. § 58-17-3730 (1976), which provides:

In all actions hereafter brought against any such common carrier by rail-
road under or by virtue of any of the provisions of this article to recover dam-
ages for personal injuries to any employee or when such injuries have resulted
in his death, the fact that the employee may havo been guilty of contributory
negligence shall not bar recovery, but the damages shall be diminished by the
jury in proportion to the amount of negligence attributable to such employee.
But no such employee who may be injured or killed shall be held to have been
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This isa pure comparative-fault statute, limited to suits by rail—
road employees against their employers. It would seem inevita—
ble that the statute be struck down ifchallenged on the author—
ity of the Marley and Broome decisions.

2 The Avoidable Consequences Doctrine.- Professor

Dobbs states the avoidable consequences doctrine in its tradi—
tional form:

The plaintiff who is injured by actionable conduct of the
defendant, isordinarily denied recovery for any item of special
damages he could have avoided by reasonable acts, including
reasonable expenditures, after the actionable conduct takes
place. . ..

The affirmative side of the rule is that the plaintiff is enti—
tled to recover for expenditures reasonably made inan effort to
avoid or minimize damages caused by the defendant & conduct.

The avoidable consequences rule in its negative form is
not the same as the contributory negligence defense. For one
thing, the contributory negligence defense looks to the plain—
tff3 pre-tort conduct, while the avoidable consequences de—
fense looks to his post-tort conduct.””

Other differences between contributory negligence and avoidable
consequences suggested by Professor Dobbs are: (1) the former
applies only to negligence actions, while the latter applies to
contract cases as well; (2) there is no duty of reasonable care to
avoid damages ifdefendant 3 conduct is reckless or intentional;
(@ avoidable consequences, like comparative fault, merely
reduces damages, while contributory negligence bars recovery
entirely; and (4) the contributory negligence standard “fmay be
an objective one, ™while the “avoidable consequences rule proba—
bly takes the individual problems of the plaintiff into account
somewhat more readily, though it is hard to be very sure about
this.”
Most, if not all, of these asserted differences between the

contributory negligence and avoidable consequences doctrines

guilty of contributory negligence when the violation by such common carrier of
any statute enacted for the safety of employees contributed to the injury or
death of such employee.

53. D. Dobbs, Handbook on the Law Or Remedies § 3.7. at 186-87 (1973)
54. 1d. at 187-88.
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disappear on closer analysis. Contributory negligence has been
held in some jurisdictions to bar warranty claims that are con-
tractual in nature.8The defense of contributory negligence is no
bar if defendant’s conduct is reckless or willful.8 To state that
unreasonable failure to avoid consequences reduces recovery,
while contributory negligence bars recovery entirely, is only to
assert a legal conclusion about the differences between the two
doctrines without offering any reason why that difference should
exist. There is no basis for concluding that one doctrine is any
more or any less objective or subjective in its application than
the other.&

The “affirmative side,” as labeled by Professor Dobbs, of
the avoidable-consequences rule has its counterpart in the con-
tributory-negligence doctrine. If a claimant is injured in a rea-
sonable attempt to avoid the occurrence of defendant’s tort, he
may recover for those injuries.8 Rarely does the claimant incur
out-of-pocket expenses to avoid a tort, but if he did so reasona-
bly, these expenses should be recoverable. If A paid B a reasona-
ble sum of money to induce B to help A out of the path of C’s
tortiously approaching instrumentality, A should Yi able to re-
cover this sum from C.

The one remaining difference between contributory negli-
gence and unreasonable failure to avoid consequences is that of
the timing of the claimant’s conduct. As Professor Dobbs says,
contributory negligence occurs prior to defendant’s commission
of the tort, while unreasonable failure to avoid consequences oc-
curs after commission of the tort. This temporal distinction is
often cited as the primary reason for the difference between the

55. St Noel. Defective Produces: Abnormal Use, Contributory Negligence, and As-
sumption of Risk, 25 Vand. L. Rev. 93, 111-14 (1972).

56. See W. Prosser, supra note 12.

57. In explanation of the supposed subjective standard for determining avoidable
consequences, Professor Dobbs notes that "some courts have recognised that the bank
balance of the individual plaintiff should govern on the question what expenditures
might reasonably be expected of him in minimizing his damages.” D. Dobbs, Supra note
53, at 18b. This distinction seems no different from the general negligence rule which
"must make proper allowance for the risk apparent to the actor, for his capacity to meet
it, and for the circumstances under which he must act." W. P rosser, supra note 12, § 32,
at 150.

58. See, e.g.. Rossman v. La Grega, 28 N.Y.2d 300, 270 N.E.2d 313, 321 N.Y.S.2d
588 (1971).
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two doctrines.® Yet, the following close examination of the
cases, including those in South Carolina, shows that the pur-
ported distinction is not, and cannot, always be maintained.
Moreover, even if the distinction could be drawn clearly in all
cases, it nevertheless seems to be one without a difference.
Under any analysis, contributory negligence and avoidable con-
sequences cannot be distinguished in logic or in policy. The re-
sult is that one part of contributory negligence (avoidable conse-
qguences) is being compared with defendant’s negligence, while
the remaining portion of contributory negligence is not being
compared, even though there is no rational basis under Marley
and Broome for drawing this distinction. The constitutional re-
quirement of rational classification applies to court decisions a*
well as to statutes.® Thus, either the avoidable consequences
doctrine under the constitutional compulsion of these decisions
must be expunged from the law of South Carolina—a result
neither likely nor desirable—or sound reason and policy demand
that the doctrine be extended to establish a comprehensive doc-
trine of comparative fault in the state.

The traditional distinction between the two doctrines is
stated in Seay u. Southern Railway-Carolina Divisiond and
Sullivan v. City of Anderson.& In Seay, the court described con-
tributory negligence as follows:

**[W]hen the carelessness of the person inflicting the injury is
antecedent to the negligence of the person injured, and the lat-
ter might, by ordinary care, have discovered the failure of the
former to use such care in time to avoid the injury, there can
be no recovery, because the intervening negligence of the in-
jured person is the direct and proximate cause of the
injury.””M

In Sullivan, the court stated the traditional avoidable conse-
qguences rule: “The rule is well established that it is the duty of

59. See W. Prosser, supra note 12, at 423.

60. Ti,e cqu’l protection clause of the federal constitution applies to judicial deci-
sions as well as to legislative enactments, since both constitute state action. Virginia v.
Rives, 100 U.S. 313, 318 (1880).

61. 205 S.C. 162. 31 S.E.2d 133 (1944).

62. 81 S.C. 478, 62 S.E. 862 (1908).

63. 205 S.C. at 174, 31 S.E.2d at 138 (quoting Bodie v. Charleston Sc W.C. Ry., 61
S.C. 468, 486, 39 S.E. 715, 721 (1901)) (quoting 7 Ency. Law 383-85 (2d id.)).
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the owner of property, injured by the negligence cf another, to
use all reasonable effort to minimize the damage.”*4 As the fol-
lowing examination indicates, however, the distinction is not
maintained in the cases, primarily because of the confusion cre-
ated by continuing torts.

An early telegraph case illustrates the problem. In Willis v.
Western Union Telegraph Co.** plaintiff claimed damages for
mental distress suffered as the result of the alleged negligent de-
lay of defendant in transmitting a reply to plaintiff’s inquiry re-
garding his mother’s health. Damages were recoverable from the
time when plaintiff should have received the telegram to the
time when he received positive information regarding his
mother’s health. The delay was obviously a continuing tortious
failure of defendant to act, not a completed act. Yet the court
held that “the jury might consider in mitigation of damages the
failure of plaintiff to use other means of communication within
his reach during that period of time.”™ The mitigation of dam-
ages or avoidable consequences rule should have been applied
however, only if the tortious act had been completed.

The clearest case of ongoing tort is the repeated or continu-
ing nuisance. In these situations a duty reasonably to avoid con-
sequences has been imposed, even though the tort has not been
completed.*7

A bizarre train case illustrates the court’s uncertainty in dis-
tinguishing avoidable consequences from contributory negli-
gence. In Currie u. Davis,* plaintiff bought a train ticket, but
was forcefully prevented from CtWAiAlg the train by the rail-
road’s gatekeeper. Repeated attempts to enter resulted in re-
peated gatekeeper rejections accompanied by abusive language.
Plaintiff left the gate to complain to the ticket agent, who sup
gested that plaintiff try to enter the train by a nonpassenger en-
trance. Plaintiff then returned to the passenger gate and was
again forcefully and abusively rejected by the gatekeeper. No ex-
planation is given in the opinion for the gatekeeper’ actions or
for the ticket agent's failure to intervene. Plaintiff claimed dam-

64. 81 S.C. at 480. 62 S.E. at 863.

65. 69 S.C. 531, 48 S.E. 538 (1904).

66. Id. at 539, 48 S.E. at 541.

67. See FeweU v. Catawba Power Co., 102 S.C. 452, 86 S.E. 947 (1915).

68. 130 S.C. 408, 126 S.E. 119 (1923), appeal dismissed, 266 U.S. 182 (1924).
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ages for loss of business from the four-day delay in reaching his
destination and for mental anguish. A judgment for plaintiff was
upheld on appeal. Defendant railroad contended on appeal that

under the facts of this case the law imposed upon the plaintiff
;lic duty to minimize his damages, in so far as they were due to
humiliation resulting from the gatekeeper’s first rejection, by
not thereafter subjecting himself to affront by repeatedly ap-
proaching the Cerberus at the gate, or by accepting the ticket
agent's kindly suggestion that he try a flanking movement. We
think the law applicable in that aspect of the case was the rule
of contributory negligence or willfulness rather than the princi-
ple as to mitigatiw.\ or reduction of damages. But, if the latter
principle were applicable, the avoidable consequential damages
which the defendant was entitled to have eliminated from the
consideration of the jury were only such as could have been
avoided by the injured party in the exercise of proper care."

The temporal distinction between contributory negligence
and unreasonable failure to avoid consequences is so ephemeral
and unjustified that the courts occasionally have rejected it. In
Lipman u. Atlantic Coast Line Railroad, @ for example, plaintiff
sued defendant for mental angivsh caused by the abusive lan-
guage of defendant’s conductor. Defendants defense was that
the conductor’s actions were provoked by plaintiff’s wrongful
conduct in tendering cash instead of a ticket—conduct clearly
preceding defendant’s actions and, therefore, traditionally de-
scribed as contributory negligence. The court stated: “If that be
true [defendant’s claim of provocation], it is a matter of defense,
and in mitigation of damages, even if [plaintiff’s] technical
rights as a passenger were violated.”7L

In Gardner v. Q.H.S,, Inc.,72 fire damage to plaintiff’s prem-
ises allegedly resulted from defendant-product supplier’s failure
to provide an adequate warning. The Court of Appeals for the
Fourth Circuit stated that the "contributory negligence of

69. 130 S.C. at 422, 126 S.E. at 124.

70. 108 S.C. 151, 93 S.E. 714 (1917).

71. 1d. at 154, 93 S.E. at 715.

If defendant's misconduct were willful and plaintiff's merely negligent, plaintiff’s
misconduct should be irrelevant whether it be deemed contributory negligence or uni e-
sonable failure to mitigate damages. See :mte 56 and accompanying text supra.

72. 448 F.2d 238 (4th Cir. 1971)(applying South Carolina law).
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[plaintiffs] employees ... in failing to respond promptly”73
when they discovered the fire might be a defense if, on remand,
the trial court found that “contributory negligence is a defense
in a suit for breach of implied warranty . . . .’nd The employees’
conduct here, characterized as “contributory negligence,” clearly
followed defendant’s commission of the tort.

In Spier u. Barker,16 the New York Court of Appeals recog-
nized that plaintiff’s failure to wear a seat belt is conduct that
precedes an automobile accident and that “[traditionally” the
doctrine of avoidable consequences has been applied “only to
postaccident conduct."7 The court nevertheless chose to treat
plaintiff’s failure to wear her seat belt as an unreasonable failure
to avoid consequences, apparently in order to avoid the harsh
consequences of the all-or-nothin0 contributory negligence
rule.77

Dean Prosser candidly admits that “the doctrines of con-
tributory negligence and avoidable consequences are in reality
the same . . . .”"The Uniform Comparative Fault Act includes
within the definition of comparative fault the failure to avoid or
mitigate damages.7*

Thus, both case law and commentators make clear that the
doctrines of contributory negligence and unreasonable failure to
avoid consequences cannot be distinguished effectively. South
Carolina, therefore, already has a limited rule of comparative
fault in its avoidable consequences doctrine, which is not ration-
ally distinguishable from contributory negligence. The only
question is whether the courts will acknowledge this fact and
take appropriate steps to extend the avoidable consequences
principle of comparative fault and to eliminate the defense of

73. 1d. at 245.

74. I1d. See note 55 and accompanying ttsxt supra.

75. 35 N.Y.2d 444, 323 N.E.2d 164. 363 N.Y.S.2d 916 (1974).

76. 1d. at 451, 323 N.E.2d at 168, 363 N'Y.S.2d at 921.

77. In Jones u. Dague, the court reject/id "the view that the mere failure to use a
seat belt constitutes negligence or a failure to minimize damages" because defendant
failed to prove what portion of plaintiff's injuries were due to her failure to use a seat
belt. 252 S.C. 261, 271, 165 S.E.2d 149 103-04 (1969). See Tenn. Coue Ann. § 59-930
(1980), which provides: "(IJn no event shall failure to wear seat belts be considered as
contributory neglige .ce, nor shall such failure to wear said seat belt be considered in
mitigation of damages on the trial of any civil action.”

78. W. Prosser, Supra note 12, at 424.

79. Uniform Comparative Fault Ac" § 1(b).
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contributory negligence. The alternative is to bar recovery en-
tirely for unreasonable failure to avoid consequences so as to
conform this principle to the present rule of contributory negli-
gence in South Carolina for equal protection purposes. This al-
ternative would be unfair to a plaintiff who unreasonably fails to
avoid consequences and it demonstrates the basic unfairness of
the contributory negligence rule.

3. Crashworthiness.—The South Carolina Supreme Court,
in Mickle u. Blackmon,® apportioned a judgment between
cotortfeasors, a construction company and an automobile manu-
facturer, for injuries plaintiff received when she was impaled on
an allegedly defectively designed stick shift lever. The accident
was caused by the construction company’s negligent removal of
road signs and the injuries were aggravated by Ford’ defective
design.

Cases of this type are often described as second-collision or
crashworthiness cases.®1The distinguishing feature is considered
to be that the conduct of one of the defendants does not cause
the accident, but only increases the injuries. This distinction is
not maintained consistently in the Cases, however. For example,
if plaintiff is negligently injured by the operator of a lawn mower
and the injury could have been prevented had the manufacturer
of the mower installed an inexpensive safety guard or shield, the
operator and manufacturer are both generally held to be the
cause of the entire injury. But for the negligent operation of the
mower, the injury would never have happened. Yet, had the
mower been “crashworthy” (had it been equipped with an ade-
quate guard), the injury likewise would not have occurred. Nev-
ertheless, in Harr'son o. McDonough Power Equipment, Inc.,*2
this factual situation was treated as a crashworthiness case.

That the injuries caused by each defendant often occur at
slightly different times, rather than simultaneously, seems to be
immaterial. The use of this temporal difference for the purpose
of differentiating these cases from other cotortfeasor cases in

80. 252 S.C. 202, 166 S.E.2d 173 (1969).

31. See D. Noel &J. Phillips, Cases and Materials on Products Liability 417-45
(1976).

82. 381 F. Supp. 926 (S.D. Flb. 1974). Compare id. with the theoretically compara-
ble case of Carpini v. Pittsburgh and Weirton Bus Co., 216 F.2d 404 (3d Ctr. 1954)(de-
fendants apparently were held jointly and severally liable).
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which joint and several liability is imposed, resembles the use of
the artificial distinction traditionally employed to distinguish
contributory negligence from avoidable consequences.&

In the Mickle situation, the construction company usuallv
should be liable for the entire damages if the aggravating con-
duct is reasonably foreseeable.34 Some courts place the burden of
making any required apportionment on the plaintiff.3 The bet-
ter rule is to place this burden on the defendant, as is done with
contributory negligence, avoidable consequences, and compara-
tive fault.**

The Mickle apportionment rule embodies a doctrine of
comparative contribution between or among cotortfeasors with
no joint and several liability to the plaintiff. If the rule cannot
be logically restricted to successive, as opposed to concurrent,
injuries—as it cannot be—the same compulsion that dictates ex-
tension of the avoidable consequences damages reduction ap-
proach to include contributory negligence also dictates extension
of the crashworthiness damages reduction approach to establish
a broad principle of comparative contribution in South Carolina.

IV. Conclusion

Justicp Holmes once said that “[t]he life of the law has not
been logic. It has been experience.”*7 There is, however, no nec-
essary conflict between logic and experience. Indeed, the one
should lend support to the other. The essence of good judicial
decision-making is reasoned analysis and when such analysis
commands a particular course courts should not hesitate to
proceed.

The South Carolina Supreme Court has imposed a heavy

83. See W. Prosser, supra note 12. at 420-24 (aggravation of damages by plaintiff);
Phillips, In Tribute: Arno Cumming Becht, 1979 wash. U.L.Q. 661, 664-65 (aggravation
of damages by defendant;.

84. Thus, when ® treating doctor foreseeably eggravates injuries caused by a
tortfeasor, the latter is liable for all damages. See, e.g., Gertz v. Campbell, 55 111 2d 84,
302 N.E.2d 40 (1973).

85. E.g.. Huddell v. Levin, 537 F.2d 726 (3d Cir. 197"

86. See Zimmerman v. Ausland, 266 Or. 427, 513 P.2d ’ 167 (19731'avoidable conse-
quences); Chrysler Corp. v. Todorovich, 580 P.2d 1123 (Wyo. 1978)(crashworth'-iess); W.
Prosser, Supra note 12, at 416 (contributory negligence); V. Schwartz, supra note 7, §
17.2 (comparative fault).

87. 0. Holmes, The Common Law 1 (1881).
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duty on the state’s lawmaking bodies, both legislative and judi-
cial, to justify their actions on especially strict constitutional
principles of rational classification and equal protection. That
duty fairly demands that the court deal with its avoidable conse-
quences and crashworthiness doctrines either by their elimina-
tion or by their logical extension to the full-blown doctrines of
comparative fault and comparative contribution. Moreover, the
federally required application in South Carolina of a pure com-
parative-fault rule under the Federal Employers’ Liability Act
mandates the extension of that rule to all areas of tort law in
this state, in order to' comply with the state constitutional re-
quirements of rational classification and equal protection.



The Law Firm of

Schaible. Stalev, DelLisio & Cook. Inc.

Anchorage Office  Fairbanks Office
Stephen S. UeLiio  Grace Berg schaiblr
Alan sherrv Howard Staley
Joseph M. Moran  Dennis E. Cook

March 10, 1985

Michael C Genghly ~ Barbara L Schuhmann
Patricia L Zobrl  Robert B. Gro«clu«e
Walter J. Sciudlo ~ Clurlcs D. Silvev. Jr.

Senator Joe r, Josephson Allan J. Olson

- Gregory L Youncn.un
Alaska State Legislature Tinothv J. Lamb  Of Counsel:
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Juneau, AK 99811
Re: Uniform Comparative Fault Act
Dear Senator Josephson:

I enjoyed meeting you at the Juneau airport with Dan Gerety a
couple of weeks ago. If you recall, | mentioned that the
Defense Counsel of Alaska were attempting to have introduced
the above referenced legislatijon in lieu of our presently
existing Uniform .Contribution Among Joint Tortfeasors Act,

A.S. 09.16 et. seg. I was not anticipating meeting you, and I
am afraid that what little | did get to say about the
legislation may have been inartful. In any event, we were
interrupted by the arrival of our luggage, and the conversation
did not progress very far. I am taking this opportunity to

send you a copy of the proposed legislation for your
consideration.

Specifically, 1 am enclosing a copy of the Uniform Comparative
Fault Act, jlong with the comments of the drafters, and a law
review article by H. Anthony Miller entitled "Extending the
Fairness Principle of Li and American Motorcycle: Adoption of
the Uniform Comparative Fault Act"” 14 Pac. Law J. 835, which
analyzes the evolution of the law in this area, and concludes
by endorsing the passage of the subject legislation.

I recall that you asked me specifically how many states have
passed the Uniform Act; | am afraid 1 cannot find a quick
answer to that, though 1 would note that 1in the Prefatory Note,
the commissioners observed that "the Federal government and
two-thirds of the states (33) have adopted some sort of

comparative fault. This 1is usually by statute but also by
943 West 6lh Avenue Poet Office Box 102840 Anchorage, Alaska 99510-2840
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Senator Joe P. Josephson
March 18, 1985
Page 2

judicial decision.” On page 36 of the Uniform Act, they note
the National Conference of Commissioners on Uniform State Laws
have promulgated two Uniform Contribution Acts, one of which we
have here 1in Alaska. "Both of these Acts provide for pro rata
contribution, which may be suitable in a state not applying the
principle of comparative fault, but it 1is Inappropriate in a
comparative fault state apportioning ultimate responsibility on
the basis of the proportionate fault of the parties

involved. . . . and the 1955 Act should be replaced by this Act
in any state that adopts a comparative fault principle. "

This would also seem to be the view of our own Supreme Court:

The Act provides that in determining the pro
rata shares of tortfeasors "their relative
degrees of fault shall not be considered.”
A.S. 09.16.020(1). We question whether the
rule "distributees] the responsibility
equitably among those who are jointly

liable.™ Arctic Structures, Inc. v.
Wedmore, 605 P.2d 426, 430 n. 8 (Alaska
1979). . . . While the question of whether

the Act should be amended 1is a matter
committed to the judgment of the
legislature, it is our view that where one
joint tortfeasor seeks contribution from
another, the tortfeasor®s "pro rata share"”
should mean a share proportionate to his
comparative fault. We add that such a rule
would not undermine the rule of joint and
several liability announced 1in Arctic
Structures, 1Inc. v. Wedmore. We 1invite
legislative consideration of this aspect of
the Act.

Criterion Insurance Co. v. Laitala, 658 P.2d 112, 118, n. 11
(Alaska 1983) (J. Rabinowitz concurring).

I think it is 1important to emphasis that the above referenced
proposed 1in legislation retains joint and several liability.
In the case of an insolvent defendant, the proposed Act does
reallocate the uncollectable amount among all of the parties,

Including a claimant at fault. See Section 2 [Apportionment of
Damages] (d). This particular aspect may be of some concern to
the plaintiffs bar. There may be others as well. We think it

is important, however, that the proposed Act see the
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legislative light of day, where it can
discussed in committee hearings and so on.

respectfully
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be scrutinized and

Towards that end,
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of the legislature besides yourself in this regard.
Thank you for your attention. IfT 1 can answer any questions,
or be of any further assistance in this matter, please do not
hesitate to have yourself or your staff contact me.
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Extending the Fairness Principle of Li
and American Motorcycle: Adoption
of the Uniform Comparative Fault
Act

H ANTHONY MILLER*

Introduction

The trend in California has been to make the tort system conform to
the basic principle of fairness enunciated in Li v. Yellow Cab Com-
pany, 1“liability fc/ damages must be borne by those v/hose negligence
caused it in direct proportion to their respective fault.”2 However, at
present because of the traditional doctrine ofjoint and several liability3
one tortfeasor may have to bear a disproportionate share of plaintiff’s
loss when another tortfeasor is insolvent or has settled for an amount

X . 98'2‘55°Ciat9 Professor of Law, Pepperdinc University School of Law, Malibu, Cal., Copy-
right 1982.

1 13 Cal. 3d 804. 532 P.2d 1226, 119 Cal. Rptr. 858 (1975).

2. Id. at 813, 532 P.2d at 1232. 119 Cal. Rptr. at 864.

3. The original meaning for a "joint tort" was the cc ncept of vicarious liability for concerted
action. All parties who acted in concert to commit a "ort, in pursuance of a common plan or
design, were held liable for the entire result. Each party was liabie for the sura of the entire
damage done, although his part in the plan may have only contributed to a fraction of the loss
sustained. Under the modem liberal American Rule as to joinder, defendants whose negligence
has concurred to produce a single less tj the plaintiff have been joined to one action, and under a
standard which Dean Prosser refers to as a "careless usage,” have been called joint tort-feasors.
Cnee labeled as joint tort-feasors, each defendant is held jointly and severally liable for the entire
loss. W. Prosser, The Law of Torts 8846-47 (4th Ed. 1971). See infra notes 19-36 and accom-
panying text.
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less than his proportional share. Prior to Li, fairness was not the prime
concern in determining liability. A plaintiff who was found to be eon-
tributorily negligent could not recover from the defendant even if the
defendant was overwhelmingly more negligent than the pk. .iff.4 The
plaintiff was forced to bear the burden of the defendant’s wrongful con-
duct. There were other areas in which it was necessary for one party to
bear the burden of another's wrongful conduct. Assumption of risk
was also a complete bar to recovery.5 By str.tute, contribution among
tortfc-asur; wa> on a pro rata basis regardless of the proportion of the
damages which could be attributed to each defendant.6 Equitable in-
demnity was awarded on an all-or-nothing basis; the tortfeasor who
was found to be primarily liable would boe to bear the burden of the
entire loss in spite of a significant contribution by the secondary
tortfeasor to the plaintiff's injuries.7

Because of Li and the cases which have followed it, these inequities
have been resolved and the principle of fairness is firmly entrenched in
the California tort system. Li, of course, established comparative negli-
gence abolishing the all-or-nothing contributory negligence.8 Li
merged that form of assumption of risk which is also negligence into
the comparative negligence doctrine.9 American Motorcycle Association
v. Superior Court circumvented the contribution statute and established
what might be called comparative partial indemnity which apportions
the payment of damages among the defendants.10

4. Baltimore & P.R. Co. v. Jones, 95 U.S. 439 (1877); Bucldey v. Chadwick. 45 Cal. 2d 183,
288 P.2d 12 (1955). The rule was rooted in the long-standing principle that one should not recover
from another for damages brought upon oneself. See generally Restatement (Second) of
Torts 8467 (1977),

5. The theory behind the defense was that the defendant's conduct involves certain dangers
or risks, which the plaintiff voluntarily accepts. See Morton v. California Sports Car Club. *163
Cal. App. 2d 685, 329 P.2d 967 (1958); Restatement (Second) of Torts 8496a (1977).

6. Contribution was "limited to the excess so paid over the pro rata share of the person so
paying and in no event shall any tortfeasor be compelled to make contribution beyond his own
pro rata share of the enure judgment,” Cal. Civ. Proc. Code §875(c). The pro rata share of
each defendant was determined by "dividing the entire judgment equally amocg all of them." Id.
8876(a)\see Rollins v. California, 14 Cal. App. 3d 160, 92 Cal. Rptr. 251 (197"1).

7. The rationale underlying the principle of indemnity was that "everyone is responsible for
the consequences of his own wrong, aLd if others have been compelled to pay damages which
ought to have been paid by the wrongdoer, they may recover from him." Herrero v. Atimson, 227
Cal. App. 2d 69, 74, 38 Cal. Rpu. 490, 493 (1964).

8. In abolishing contributory negligence, the court noted that "this reexamination leads us
to the conclusion that the 'all-or-nothing’ rule of contributory negligence can be and ought to be
superseded by a rule which assesses liability in proportion to fault." Li. 13 Cal. 3d at 810. 532
P.2d at 1230, 119 CaL Rptr. ut 862 (the court went on to adopt "pure" comparative negligence as
the law to be applied in California).

9. "[Tjhe defense of assumption of risk is also abolished to the extent that it is merely a
variant of the former doctrine of contributory negligence; (and is) to be subsumed under the gen-
eral process of assessing liability in proportion to negligence." 13 Cal. 3d at 829, 532 P.2d at 1243.
119 %al. I?ptr. at 875; Daly v. General Motors Corp., 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr.
380 (1978).

10. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182 (1978). The court held that the common
law doctrine should be modified to permit partial indemnity among concurrent tort-feasors on a
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The only vestige of the pre-Li period is the doctrine of joint and
several liability and the effect that doctrine has upon situations involv-
ing multiple defendants. The doctrine requires that a solvent tortfeasor
pay the entire judgment even though his proportional share of the fault
was far less than that of an insolvent defendant or one who had settled
earlier with the plaintiff. Contribution and indemnity, which normally
protect one tortfeasor from bearing the burden of another’s liability, do
not work against an insolvent tortfeasor or against a solvent one who
has settled with plaintiff and is therefore protected by the laws gov-
erning release. The solvent tortfeasor is required to bear the burden of
the insolvent or settling tortfeasor even if the plaintiff has contributed
to his own injuries in a greater proportion than the solvent tortfeasor.11

The inequity of the law as it stands is shown in a recent case which
reached the appellate court level.22 Although this case was subse-
qguently “unpublished” by the California Supreme Court,13 the facts
are still significant. Following a somewhat routine automobile “fender
bender,” plaintiff settled with defendant A for S4000 and continued to
prosecute his suit against B who in turn cross-complained against A for
contribution and indemnity. At trial, the jury by special verdict set de-
fendant A’s share of the fault at eighty percent and defendant B’s share
at twenty percent. The total amount of damages was found to be
S$19.700.4 The trial court continued to hear the case without the jury.
The court found the settlement between plaintiff and A to have been
made in good faith, and so the court deducted the amount of the settle-
ment from plaintiff’s damages® and ordered B to pay the remaining
amount of $15,700.16 Because Code of Civil Procedure section 877(b)
bars contribution from a settling tortfeasor, defendant B had to bear
the burden of the entire judgment less the amount of settlement.17
Thus a defendant who was twenty percent liable had to pay eighty per-
cent of the damages. The inequity of the result was amplified in this
particular case because defendant A was the wife of the plaintiff and
would "hare in his recovery against defendant B. However, the unfair-

oomparative fault bails. See, e.g.. United States v. Reliable Transfer Co.. 421 U.S. 397 (1975);
Kohr v. Allejtheny Airlines, Inc., 504 F.2d 400 (7th Cir. 1974); Gomes J. Brodhurst, 344 F.2d 465
(3rd Cir. 1967); cf. Lindenberg v. Issen. 318 So. 2d 386 (Fla. 1975).

11 Seeinfra note 173.

. Bagct v. Shepard. 128 Cal. App. 3d 433 (1982) Reponer of Decisions directed not to
publish this opinion in the Official Reports, by the authority of the Cal. Const, art. vt, §14; Cal.
«- -T. Div. HI Rule 976. The opinion of such a case shall ' ot be cited by a court or a party to an
action or preceding, except in very limited circumstances. See Cal. R. Ct. Div. lll Rule 977.

13, See supra note 12
14. 128 Cal. App. 3d at 436 (unpublished opinion).
15. 1d. at 438 (unpublished opinion).

17. 1d. at 438-39 (unpublished opinion).
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ness in this situation does not rest upon the quirk of fate that plaintiff
and defendant A were married; rather there is an inherent injustice in
one defendant having to pay damages far in excess of his proportional
liability.

In one sense, the injustice is even greater in situations involving in-
solvent defendants. For if defendant A, who is insolvent, is eighty per-
cent at fault and defendant B is twenty percent at fault, defendant B,
under the present rule ofjoint and several liability, will have to pay one
hundred percent of the damages despite having been found liable for
1/5 that amount. The unfairness created by joint and several liability
takes other forms as well. Two examples, the second more unfair than
the first, involving an insolvent defendant, are appropriate here. In the
first, plaintiff is ten percent at fault, defendant A, who is insolvent, sev-
enty percent, and defendant B twenty percent. Defendant B pays
ninety percent of the damages. In the second, plaintiff is twenty per-
cent at fault, defendant A, who is again insolvent, seventy percent, and
defendant B ten percent. Defendant B is liable for eighty percent of the
damages. Although in these two hypotheticals the solvent defendant
will pay less out of pocket than he would if plaintiff were not liable, the
injustice still seems greater than when plaintiff is not at fault. It can at
least be said that between an innocent plaintiff and a culpable defend-
ant, the defendant should bear the risk of an insolvent co-defendant.18
But when plaintiff is also at fault, and especially when plaintiff is more
at fault than the solvent defendant, this rationale loses all meaning. A
defendant should not have to bear the entire risk of an insolvent co-
defendant when plaintiff is also culpable.

The thesis of the present article is that the harsh and unfair effect of
the doctrine ofjoint and several liability should be judicially or legisla-
tively modified by the adoption of the Uniform Comparative Fault Act.
The sections which follow will examine: (1) the nature and origins of
the present law; (2) the fairness principle of Li and American Motorcy-
cle and why it dictates modification; (3) the arguments raised in Ameri-
can Motorcycle for not abolishing the doctrine to the point of showing
that these arguments should not govern the issue of modification;
(4) the case law and legislation of other jurisdictions; and (5) the ways
in which modification can be made.

18. The reason for imposing liability on each for the entire consequence is that there
exists no basis for dividing damages and the law is loath to permit an innocent plaintiff
to suffer as against a wrongful defendant.

20 Cal. 3d at 588, 578 P.2d at 905, 146 Cal. Rptr. at 188.
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I. Background

In order to resolve the problems created by the continuing existence
of the doctrine of joint and several liability, it will be necessary to ex-
amine not only the doctrine itself but also the laws which govern con-
tribution and release. Indeed, as will be discussed later, one of the
wavs to ameliorate the unfair effect of joint and several liability is to
modify the law governing contribution.

t4. Jointand Several Liability

Perhaps a better name for the doctrine ofjoint and several liability is
"entire liability" because under the doctrine each tortfeasor is “liable
for the entire loss sustained by the plaintiff."19 In multi-defendant
cases, the practical effect of this rule is that if one tortfeasor is insolvent
or cannot be levied upon, or even if the plaintiff merely chooses not to
execute a judgment against one defendant, another tortfeasor can be
called upon to satisfy the entire judgment.20 If one tortfeasor has set-
tled, another may be called upon to pay the entire judgment less the
amount of settlement.2l The solvent or non-settling tortfeasor is liable
without regard to the proportional share of the injury which he
caused.2

Originally the rule of entire liability was applied only to those
tortfeasors who had acted in concert, true joint tortfeasors.23 But over
the centuries, it has come to be applied to tortfeasors who possessed ?
common duty to the plaintiff; to tortfeasors who have a relationship
which causes one of them to be vicariously liable for the other’s con-
duct; and to tortfeasors who act concurrently to cause a single, indivisi-

19, Prosser. Joint Torts and Several Liability, 25 Car. L. Rev.413, 418 (1937): 1F. Harper &
F.James. Law of Torts § 10.1, at 692 (1956); "Browne v. McDonnell Douglas Corp., 504 F. Supp.
514 (N.D. Cal. 1980).

20. American Motorcycle Ass'n., 20 Cal. 3(1at 590, 578 P.2d at 906, 146 Cal. Rptr. at 189 The
court stated that

one of the principal by-products of the joint and several liability rule is that it frequently

permits an injured person to obtain full recovery for his injuries even when one or more

of the responsible parties do not have the financial resources to cover their liability.

21. Wouldridge v. Zimmerman. 21 Cal. App. 3d 656, 98 Cal. Rptr. 778 (1971) (“[t]he purpose
of the rule requmng such reduction is to avoid double recovery and unjust enrichment which a
plaintifT would enjoy if he were able to collect part of his total claim from one, and all from

tBi?Ner ' NAL MV Proc- Cooe 8877 (release of one tortfeasor “shall not discharge any
other such tortfeasor from liability unless its terms so provide, but it shall reduce the claim agamst
outers ... in the amount of the consideration paid for it. . . .“).

22, 20 Cal. 3d at 590. 578 P.2d at 906- 07, 146 Cal. Rptr. at 189-90.

23. Prosser, supra note 19. at 418; Harper and James, supra note 19. at 692; Alexander v.
Hammarberg, 103 Cal. App. 2d 872. 230 P.2d 399 (1951). The former belief was (hat. tc constitute
joint tort-feasors, there must be a concert of actior, a unity of purpose or design, and two or more
defendants tworking separately but to a common purpose; each acting with the other's knowledge
»ao consent.
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ble injury. 24

Tortfeasors are said to act in concert when they “act in pursuance of
a common plan or design.”2* It is not necessary for both tortfeasors to
actually commit the act that directly injures the plaintiff.26 Prosser
staled that concerted action includes all those who “actively participate
in the wrongful act, by cooperation or request, or who lend aid, encour-
agement or countenance to a wrongdoer, or approval to the acts for
their benefit. . . .”27 The rationale for entire liability in this situation
has always been that, when defendants act in concert, the act of one
will be considered the act of all.ZB Tortfeasors who do not act out a
common plan may still be considered joint if they have a common duty
toward the plaintiff imposed upon them by law. Most cases in this cat-
egory involve co-owners of property who negligently maintain some
aspect of the property—e.g., a building,® a party wall,3 or even a
flowerpot.3

Joint and several liability is also imposed upon multiple-tortfeasors
when an agent or principal is held vicariously liable for the acts of a

24. Harper and James point out that these last two categories are not joutt torts within the
true meaning of the words.

Strictly speaking, the words joint-ton' should he used ojly where the behavior of two or

more tort-feasors is such as to make it proper to treat the conduct of each as the conduct

of the others as well. In effect this requires the existence of a concert of action or the

breach of ajoint duty.

Harper and James, supra note 19, at 692. Prosser divides the joint torts into several more cate-
gories which are also mcompassed in Harper and James' four; (1) concert of action: (2) vicarious
liability: (3) common duty; (4) concurrent causation of a single, indivisible result, which would
have caused alone: (5) successive injuries; (6) damages of the same land, which it is difficult to
apportion: (7) acts innocent in themselves which together cause damage: and (3) alternate liability.
Prosser, supra note 19. at 429-43; JW Southland Mechanical Constructors Corp. v. Nixen, 119 Cal.
App. 3d 417, 173 Cal. Rptr. 917 (1981) (multiple parties under a common duty).

25. Harper and James, supra note 19. at 698 (1956); see Davis v. Hearst. 160 Cal. 143, 116
P. 530 (1911) (newspaper proprietor gave his subordinates carte blanche to do anything to make
the paper a success); see also Restatement (Second) of Torts 8876 (1977).

26. Harper and James, supra note 19, at 698; Restatement (Second) of Torts §8876(a)
(1977); Tide Water Associated Oil Co. v. Superior Court of Los Angeles County, 43 Cal. 2d 815.
279 P.2d 35 (1955): see also Wetherton v, Growers Farm Labor Ass n., 275 Cal. App. 2d 163, 79
CsJ. Rptr. 543 (1969). The court, in distinguishing tort and criminal conspiracy, stated that in tort

the major significance of the conspiracy lies in the fact that it renders each participant in

the wrongful act responsible as a joint tort-feasor for all damages ensuing from the

wrong, irrespective of whether or not he was a direct actor and regardless of the degree

27. "Express agreement is not necessary, all that is required is that there shall be a common
design or understanding." Prosser, supra note 19, at 429-30; cf. Schaefer v. Berinstein, 140 Cal.
App. 2d 278, 295 P.2d 113 (1956) (each participant in the wrongful act is responsible for all dam-
ages ensuing from the wrong regardless of the degree of his activity).

28. Harper and James, supra note 19, at 692; Heydon’s Case, 11 Co. Rep. 5. 77 Eng. Rep.
1150(1613) (“(w]ith all coming to do an unlawful act, and of one party, the act of one is the act of
all. . . ."). The origins of this view appear to be the same as those of the rationale for modem
criminal conspiracy. See Smithson v. Garth, 3 Lev. 324, 83 Eng. Rep. 711 (1691); see also Mox
Incorporated v. Woods, 202 Cal. 675. 262 P. 302 (1927).

29. Johnson v. Chapman. 43 W. Va. 639. 28 S.E. 744 (1897).

30. Simmons v. Everson. 124 N.Y. 319, 26 N.E. 911 (1891).

31. World v. Grozalsky, 277 N.Y. 364, 14 N.E,2d 437 (1938).
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s:rvant or agent. Strictly speaking vicarious liability stems from the
; gency doctrine of respondeat superior. However, although the agent
jjid principal have not committed a joint tort,3 both can be joined in
the same suit and both are subject to entire liability. Of course the
practical effect is that the master or principal usually must pay for the
full amount of the damages.3B

In terms of the thesis of this article, the most important application
ofjoint and several liability is to tortfeasors who concurrently cause an
indivisible injury to the plaintiff.34 The rationale for applying entire
liability to concurrent tortfeasors is largely a matter of causation. The
court stated in American Motorcycle, “the principle that each tortfeasor
is personally liable for any indivisible injury of which his negligence is
the proximate cause has commonly been expressed in terms of joint
and several liability.”3 Concurrent tortfeasors are especially suscepti-
ble to unequal apportionment of responsibility. It is possible that one
tortfeasor’s act alone would not have caused any harm to the plaintiff,
or that alone it might have caused the entire injury, or that it would
have caused a lesser injury.3®

For most of the time that joint and several liability was developing,
the law was far more defendant oriented than it is today. Contributory
negligence and assumption of risk were absolute. There were no long
arm statutes to aid plaintiff in gaining jurisdiction. The practical
problems related to slowt communication and transportation could
also work to protect defendants. Although the doctrine did uot miti-
gate the harsh effects of contributory negligence and assumption of the
risk, it did help plaintiff when he or she could not gain jurisdiction or
when other practical problems prevented him or her from recovering
from one tortfeasor. The doctrine, of course, helped the plaintiff when
one defeudant was insolvent. It should also be noted that during the
development of joint and several liability all plaintiffs who received a
judgment in their favor were entirely innocent in the eyes of the law.
Moreover, the concept of apportioning liability according to fault was

32. Harper and James, supra note 19, at 700 (1956) Seegenerally W. Seavey, Studies in
Agenc, 65-105, 129-53, 220-79 (1949).

33. Harper and James, supra note 19 at 700. Obviously the servant or agent is not liable
tor the tortious acts of the master or principal, unless other principles ofjoint tort liability would
mike him so. The failure to impose any liability where the tort is the master’s alone indicates that
the liability relationships are not truly joint tons.

34. There may have been a safely valve in the English system. Since under English law there
*as no joinder of defendants unless there was concened action, concurrent tortfeasors were tried
separately. Thus, the jury could apportion the damages to the portion of the injury the defendant
Mused. More liberal American rules allowed joinder of concurrent tortfeasors, and thismeant
“jat "a verdict for one sum [was| returned against all those found liable, without regard to thefact
Liut 'he juries in separate actions would not be so bound.” Prosser, supra note 19, at 420.

35. 20 Cal. 3d at 586. 578 P 2d at 904, 146 Ca!. Rptr. at 187.

36. Harper and James, Supra note 19 at 702.
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non-existent or at least unaccepted. When judges were confronted with
the issue of who should bear the burden of the damages caused by an
insolvent tortfeasor, they had no means to apportion the loss. There-
fore, if the choice was between the totally innocent plaintiff and the
cu'pable solvent defendant, the answer was easy: the culpable defend-
ant should bear the burden and pay the whole judgment. This view is
expressed in a leading California case supporting the doctrine:

Even though persons are not acting in concert, if the result(s) pro-

duced by their acts are indivisible, each person is held liable for the

whole . . .. The reason for imposing Liability on each for the entire

consequence is that there exists no basis for dividing damages and

the law is loath to permit an innocent plaintiff to suffer as against a

wrongdoing defendant.37

B. Contribution

Contribution is a method of allocating the loss among concurrent
tortfeasors. Since the doctrine of joint and several liability will make
each of them liable for the entire judgment, the one who satisfies the
entire jud0. nent or a disproportionate share may seek contribution
against the others. It is often stated that there was no common law
right to contribution.3 However, this statement is not historically ac-
curate. The original rule against contribution was stated in a conver-
sion case,® and the rationale was that “plaintiff’s claim rested upon
what was, in the eyes of the law, entirely his own deliberate wrong."40
Following this case, contribution was sometimes applied in negligence
cases in both England and the United States on the grounds that the
rule against contribution applied only to intentional torts. It was not
until “the dcor was thrown open to joinder” that the American courts
began to apply widely the rule against contribution.4l Yet. according
to Prosser, eight states still allowed contribution in negligence cases
without the aid of a statute.4?

Despite thus common law authority for contribution, most states have

37. Finnegan v. Royal Realty Co.. 35 Cal. 2d 409. 433-34, 218 P.2d 17. 32 (1950).

38. "Although early common law derisions established the broad rule that a tortfeasor was
never entitled to contribution. . . ." American Motorcycle Association v. Superior Court. 20 Cal.
3d 578. 592, 578 P.2d 899, 908, 146 Cal. Rptr. 182. 191"(1978). “At common law there is no right
of contribution between personsmmtly or severally Uable in tort. ..." 4 B Witkin, Summy’l
of California Law 2344 (8th ed. 1979).

39. Merryweather v. Nixan. 8 Term. Rep. 186, 101 Eng. Rep. 1337 (1799).

40. Prosger, supra note 3, ot 305.

41. 1d. at 306.

42. 1d. ; see Knell v. Feltman, 85 App. D.C. 22. 174 F.2d 662 (1949): Best v. Yerkes. 247 lowa
800, 77 N.W.2d 23 (1956); Quatrav v. Wicker. 178 La. 289 (1933); Bedell v. Reagan. 159 Me. 292,
192 A.2d 24 (1963); Ankeny s. Moffett. 37 Minn. 109, 33 N.W. 320 (1887); Goldman v Mitchell-
Fletcher Co.. 292 Pa. 354. 141 A. 23! (1928); Davis v. Broad St. Garage. 19Tenn. 320. 232SAV.2d
355 (1950); Ellis v. Chicago and N.W.R. Co.. 167 N.W. 1048 (1918).
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established contribution by statute.43 One of the strongest forces in
brineing about statutory change was the Uniform Contribution Acts of
1)39** and 1955.45 Both of the Acts recommended a pro rata division
of the loss: each defendant's share is determined by dividing the
number of defendants who have been found liable into the amount of
ihe judgment4 Thus each defendant’s share was equal, and n it-
tempt was made to apportion liability according to fault. California
adopted a contribution statute allowing for pro rata shares,4 and it was
this statute that the court circumvented in American Motorcycle by es-
tablishing comparative partial indemnity, which allowed the courts to
apportion the contribution share according to the fault.48 If the statute
had not stood as a road block, the Supreme Court would not have had
to use the common law doctrine of indemnity, which traditionally did
not allow any sharing of the liability among tortfeasors, as a vehicle to
apportion liability among tortfeasors.4

C. Release

Release is simply the “surrender of a cause of action, which may be
gratuitous or for inadequate consideration."3) A problem developed
early on because release was confused with satisfaction, which is the

93 Prosser staled that there were 23 states which had adopted a contribution statute in 19"I.

Prosser, Supra note 3. at 307.
Unif. Contribution Among Tortfeasors Act (1939).

95. Unif. Contribution Among Tortfeasors Act. 12 U.L.A. 63 (1975) (1955 version)

95 One of the major differences between the two uniform acts is the manner in which they
estegt the settling tortfeasor. Under the 1939 act there was no release granted to the settling
ortieasor who would still be liable for contribution. Unif. Contribution Among Tortfeasors
V t $2(1939). Seeinfra note 194. This provision, because it discouraged settlement, was unpop-
ular and lead to the enactment of the 1955 act which allowed for the full release of the settling
tortfeasor as a means cf encouraging settlement. Unif. Contribution Among Tortfeasors
Act 4b. 12 U.L.A. 99 (1975).

97 Cau. Civ. Proc. Code §877(a).

98. American Motorcvde Association v. Superior Court. 20 Cal. 3d 578. 591. 573 P2d 899.
912. 196 Cal. Rptr. 182, 196 (1978).

In order to attain such a system, in which liability for an indivisible injury caused by

concurrent tortfeasors will be borne by each individual tortfeasor ‘indirect proportion to

(his| respective fault,” we conclude that the current equitable indemnity rule should be

modified to permit a concurrent tortfeasor :0 obtain partial indemnity from other con-

current tortfeasors on a comparative fault basis.
id The Supre.ue Court held that the contribution statute did not prevent modification of ihe
common law doctrine of equitable indemnity because “in enacting the 1957 contribution legisla-
tion the Legislature did not intend to prevent the judiciary from expanding the common law
equitable indemnity doctrine. . . ." Id. at 603. 578 P.2d at 915, 146 Cal. Rptr. at 198.

99. A suit for contribution is brought for the recovery of a proportionate part of the sura

paid by the plaintiff, or, the ground that the parties were both equally guilty of negli-

gence and should share the cost. ... A suit for indemnity is brought to recover the total

amount of the payment by the plaintiff, on the ground that the plaintiffs conduct was not

as blameworthy as the defendant's. . ..
Restatement (Second) of Tort. *}886b comment a.

50. Prosser, Supra noie 3. at 301.
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“acceptance of full compensation for the injury.”5. Courts held that
the release of one tortfeasor was the release of all.R22 This problem was
circumvented with the development of the “covenant not to sue” which
by definition released only the tortfeasor who was a party to the cove-
nant.533 Ultimately the most sensible approach prevailed: a release of
one tortfeasor would not discharge any other tortfeasors. This position
was adopted by the Uniform Contribution Act of 1955,5 by California
in 1957% and by the Second Restatement.5

It is important to note the effect of release on contribution. If a set-
tlement is made in return for a release, the general view is that the
released party is free from any further contribution and the amount of
the settlement is deducted from the amount of the judgment which the
remaining tortfeasors must pay.57 The Uniform Contribution Among
Tortfeasors Act of 1939 took the opposite view, that the released
tortfeasor could still be liable for contribution in the amount that his
pro rata share exceeds his settlement.58 Although at least five states
accepted this view at one time,® it is now widely disfavored. However,
as will be discussed below, this position may provide one solution to
the problem this article addresses.®0

Il. The Fairness Doctrine: The Case for Modification

The fundamental reason for the modification ofjoint and several lia-
bility is that the present system unfairly favors plaintiffs over defend-

5L 1d.

52. “Until quite recent yean, most of the courts have continued to hold that a release to one
of two concurrent tortfeasors is a complete surrender of any cause of action against the other, and
a bar to any suit against him. without regard to the sufficiency of the compensation actually re-
ceived.” In California the rule was well settled that the release oi me joint tortfeasor discharged
them all. Eg.. Markwell v. Swift & Co.. 126 Cal. App. 2d 245. 272 P.2d 47 (1954); Flynn v.
Nianson. 19 Cal. App. 400. 126 P. 181 (1912). There were cases which applied this rule to concur-
rent tortfeasors. E.g., Hadden v. Moran, 104 Cal. App. 2d 777. 232 P.2d 544 (1951). Hawber v.
Raley. 92 Cal. App. 701, 268 P. 943 (1928). However, tne California cases use the joint liability so
loosely (“malting no distinction between strict joint tortfeasors and other jointly and se erally
liable) that one commentator has stated the the Supreme Court had still left “open the question
as to concurrent tortfeasors." 4 Witkin. supra note 38, at 2336.

53. Holtz v. United Plumbing Co.. 49 Cal 2d 501, 319 P.2d 617 (1957); Kincheloe v. Retail
Credit Co.. 4 Cal. 2d 21, 46 P.2d 971 (1935); Beck v. Bei Air Properties, 134 Cal. App. 2d 834, 286
P.2d 503 (1955); Abbott v. Goodyear Rubber Co., 116 Cal. App. 665. 3 P.2d 56 (1931).

54. Unif. Contribution Among Tortfeasors act 84{a), 12 U.L.A. 98 (1975).

55. Cal. C.y. Proc. Code §877(a).

56. Restatement (Second) of Torts §886A.

57. Ifitis clear that the satisfaction received was understood to be only partial, it should

not discharge the claim against a second tortfeasor. All courts are agreed, however, that

Lt_ must be credited pro tamo to diminish the amount of damages recoverable against

im. ...
Prosser, supra note 3, at 304-05; accord. Cal. Civ. Proc. Code §877(a).

58. Unif. Contribution Among Tortfeasors act §2 (1939).

59. Delaware, Maryland, New Mexico. Pennsylvania, and Rhode Island. Adams, Seiilemenis
After Li- But Is It Fair. 10 PaC. LJ. 729, 744, n.104.

60. See infra text accompanying notes 147-174.
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ints. The fairness principle requires that loss should be apportioned
according to the percentage of fault.6l However, because ofjoint and
several liability, a defendant’s liability may be based not on propor-
tional fault but rather on the solvency of codefendants@ or on the will-
ingness of th' plaintiff to settle with another defendant. Li, Awican
Motorcycle, and the cases which follow them firmly establish the fair-
ness principle in California tort law. Although none of these caras, ex-
cept American Motorcycle which refused to abolish .ne doctrine, have
discussed changing the law to negate the harsh effect of joint and sev-
eral liability, these cases form the foundation for the argument that this

change must be made.

A. Liv. Yellow Cab Co.

The concept of fairness is the guiding prinv:iple of Li: fairness is the
foundation for comparative negligence, and it plays an important role
in the resolution of other issues. When the California Supreme Court
established comparative negligence, it used strong language. The court
was critical of contributory negligence because “the doctrine is inequi-
table in its operation because it fails to distribute responsibility in pro-
portion to fault."@3 The court noted that juries often try to correct the
unfairness of contributory negligence in the jury room64 and that this
unfairness undermines confidence in the legal system.6 The court’s ac-
tual holding is couched in r"ms of fundamental fairness:

We are likewise persuade, that logic, practical experience, and fun-
damental justice counsel against the retention of the doctrine render-
ing contributory negligence as a complete bar to recovery—and that
it should be replaced in this state by a system under which liabilityfor
damages will be borne by those whose negligence caused it in direct
proportion to their respectivefault &

61. See infra notes 36-42 and accompanying text

62. See Adler. Allocation of Responsibility After American Motcrcycle Association v. Supe-
rior Court, 6 Pepperoine L. Rev. | (1978).

63. 13 Cal. 3d at 810. 532 P.2d at 1230, 113 Cal. Rptr. at 862. Dean Prosser stales the kernel
orcritical comment ut these terms: “It [the rule] places upon one party the entire burden of a loss
for which two are. by hypothesis, responsible." Prosser, supra note 3. 867. at 433. Harper and
James express the same basic idea:

[T]here is no justification—in either policy or doctrine—for the rule of contributory neg-

ligence, except for the feeling that if one” man is to be held liable because of his fault,

then the fault of him who seeks to enforce that liability should also be considered. But

this notion does not require the all-or-nothing rule, which would exonerate a very negli-

gent defendant for even the slight fault of his victim. The logical corollary of the fault

principle would be a rule of comparative or proportional negligence, not the present rule.
2Harper and James, supra note 19. §22.3 at 1207; 13 Cal. 3d at 810-11 n.3. 532 P.2d at 1230-31.
«19 Cal. Rptr, at 862-63.

64. 13 Cal. 3d at 811. 532 P.2d at 1231, 119 Cal. Rptr. at863.

65. Id. at 812. 532 P.2d at 1231. 119 Cal. Rptr. at 863.

66. 1d at 812-13, 532 P.2d at 1232, 119 Cal. Rptr. at 864(emphasisadded).
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The court’s view that fairness should govern the tort system was so
strong that it ignored a century-old interpretation of Civil Code section
1714 which established contributory negligence in California.6/ More-
over, the court chose the pure form of compi'.rative negligence vyhich
“apportioned liability in direct proportion to fault in all cases”@ be-
cause the other form “also distorts the very principle it recognizes, i.e.,
that persons are responsible for their acts to the extent their faults con-
tribute to the injurious results."® The court even allows a Limited form
of retroactivity because of “considerations of fairness. . . .”"71

B. American Motorcycle

Although the Supreme Court in American Motorcycle Association v.
Superior Court refused to abolish the doctrine ofjoint an mseveral lia-
bility, this case is a major app’ication of the fairness principle.7l Be-
cause Li involved only one plaintiff and one defendant, ’he court
reserved the issue of the application of comparative negligence to cases
involving multiple tortfeasors until such a case was actually before the
court.72 American Motorcycle Association presented the facts which al-
lowed the court to resolve the issues connected with multipie parties.’3
In American Motorcycle a minor received serious injury in a motorcycle
race sponsored by the Association. The minor sued the Association
which filed an answer and sought to file a cross-complaint against the
minor’s parents.”4 The Association argued that it should only be re-
sponsible for its proportional share of the damages on two grounds:
first, that joint and several liability should be abolished and, second,
that there should be contribution or indemnity in proportion to fault.’s
Although the Supreme Court refused to abrogate joint and several lia-
bility, the Court, in order to further establish the system of tort liability
envisioned in Li in which liability is allocated in direct proportion to
fault,/6 modified its traditional, all-or-nothing aspect of equitable in-

67. California Civil Code section 1714 states in part that:
Every one is responsible, not only for the result of his willful acts, but also for an injury
occasioned to another by his want of otdinary ure or skill ut the management of hi’
property or person, except so far as the latter has, willfully or by want of ordinary care,
brought the injury upon himself. The extent of liability in such cases in delined by the
Title on Compensatory Relief.
68. 13 Cal. Jd at 827, 532 P.2d at 1242. 119 Cal. Rptr. at 874.
69. Id. at 823. 532 F.2d at 1243, 119 Cal. Rptr. at 875.
70. 1d at 830, 532 P.2d at 1244. 119 Cal. Rptr. 876.
71. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182
72. Justice Sullivan noted that "(pjroblems of contribution and indemnity among joint
tortfeasors lurk in the background." 13 Cal. 3d at 823, 532 P.2d at 1240. 119 Cal. Rptr. at 872.
73. 20 Cal. 3d 578, 578 P.2d 899. 146 Cal. Rptr. 182
74. 1d at 585, 578 P.2d at 903, 146 Cal. Rptr. at 186.
75. 1d

76. Li. i3 Cal. 3d at 813, 532 P.2d at 1232, 119 Cal. Rptr. at 864.
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denmiiy and established what might be called comparative partial in-
demnity allowing *“a concurrent tortfeasor to obtain partial indemnity
from other concurrent tortfeasors on a comparative fault basis.” 77

The Supreme Court made it clear that the reason for establishing
.comparative partial indemnity was the fairness principle. The Court
noted that the courts in general have abandoned traditional grounds
for the application of equitable indemnity,® basing further applica-
tions of the doctrine on the grounds of equity and fjood conscience.®
The language of the court leaves no doubt that the principle of fairness
is the basis for the court's action:

[T]he all-or-nothing aspect of the doctrine has precluded courts from
reaching ajust solution in the great majority of cases in which equity
and fairness call for apportionment of loss between wrongdoers in
proportion to their relative culpability, rather than the imposition of
the entire loss upon one or the other tortfeasor.8)

The Court not only established comparative partial indemnity, it also
circumvented the legislatively mandated contribution statute8 which
iimits contribution to those against whom there is a joint judgment&
and which requires that contribution be made on a pro rata basis.8
Evidently the court felt comfortable in cirtumventing this legislation
because the statute itself states that “the right of contribution shall be
administered in accordance with princip'es of equity.”8 The Court in-

77. 20 Cal. 3d at 598, 578 P.2d at 912. 146 Cal. Rptr. at 195.

78. Id. at 591-98. 578 P.2d at 907-12, 146 Cal. Rptr. 190-95. The formulations for determin-
ing the proper applications of equitable indemnity were vague. Some authoritiescharacterized
the negligence on the pan of the indemnitor as “active.” "primary." or "positive,"” and he negli-
gence of the indemnitee as "passive." "secondary," or "negative,” These lormulattons were criti-
cized as artificial and "lacking the objective critena desirable for predictability in the law." Id. at
594. 578 P.2d at 909. 146 Cal. Rptr. at 192;see Atchison T. & S.F. Ry. Co. v. LanCranco. 267 Cal.
App” 2d 881. 886, 73 Cal. Rptr. 660. 664 (1968).

t75? Some courts have abandoned the welter of inconsistent standards and have turned to
equity:

The duty to indemnify may arise, and indemnity may be allowed in those fact situations

where in equity and good conscience the burden o f thejudgment should be shiftedfrom the

shoulders o f the person seeking indemnity to the onefrom whom indemnity is sought. The
right depends upon the principle that everyone is responsible for the consequences of his
own wrong, and if others have been compelled to pay damages which ought to have been
paid by the wrongdoer, they may recover from him. Thus the determination of whether

or not indemnity should be allowed must of necessity depend upon the facts of each case.

20 Cal. 3d at 595, 578 P.2d at 709-10. 146 Cal. Rptr. at 192-93 (quoting from Herrero v. Atkinson,
227 Cal. App. 2d 69. 74, 38 Cal. Rptr. 490, 493 (1964).

80. 20 Cal. 3d at 595, 578 P.2d at 910. 146 Cal. Rptr. at 193.

8L Cal. Civ. Proc. Code §8875-79.

82 1d 8875(c). The section provides in part that liability "shall be limited to the excess paid
over the pro rata share of the person s* paying and in no event shall any tortfeasor be compelled
to make contribution beyond his own pro rata share of the emitt judgment.” Id.

83. "Such right of contribution may be enforced only after ine tortfeasor has. by payment,
wscharged the joint judgment or has paid more than his pro rata ohare thereof.” Cal. Civ.'Proc.
Code 8§875(c).

84. 1d at §875(b) (quoted in American Motorcycle, 20 Cal. 3d at 602, 578 P.2d at 915, 146
C*l- Rptr. at 198).
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terpreted this provision to mean that the legislature intended the courts
to elaborate on these principles.& By this interpretation the Court is
placing the principles of equity and fairness in almost a supreme posi-
tion: not only do these principles justify comparative partial indemnity
but they show that the legislature also seeks to embody these principles
in the ultimate tort system which results after judicial interpretation.

C. Casesfollowing Liand American Motorcycle

The importance attached to the fairness principle by the Supreme
Court of California and the courts of appeal, can be seen in the expan-
sion of comparative partial indemnity to situations not discussed in
American Motorcycle. The first step in this expansion occurred several
months after American Motorcycle. In Safeway Stores v. Nest-Kart,&
the Supreme Court held that comparative partial indemnity justified
the apportionment of damages between a negligent tortfeasor and one
who was strictly liable. The court used language which makes clear the
reason for applying comparative partial indemnity to thissituation:
“even when an injury was in part caused by a defective product, fair-
ness and good social policy . . . dictated a sharing or apportionment of
liability.” 87

Perhaps the most important expansion ofAmerican Motorcycle is the
application of comparative partial indemnity to a settling tortfeasor. In
Sears, Roebuck, and Co. v. International Harvester Co. .ss the court of
appeal held that a settling tortfeasor could seek indemnification for a
portion of the settlement from a cross-defendant. Comparative indem-
nity has also been applied to governmental entities,8 to employees in

85. 20 Cat. 3d at 603. 578 P.2d at 915, 146 Cal. Rptr. at 198.
£6. 21 Cal. 3d 322. 579 P.2d 441, 146 Cal. Rptr. 550 (1978).
87. Id. at 329, 579 P.2d a: 444, 146 Cal. Rptr. at 553 (emphasis added).The courtproceeded
to quote from Ford Motor Co. v. Robert J. Poeschl, Inc., 21Cal. App. 3d 694, 98 Cal. Rptr. 702
(1971), in which the court expressed discontent with traditional equitable indemnity doctrines
which would permit the dealer and leasing agency to escape any liability whatsoever surrounding
an accident relating to a defective automobile, the Poeschl court noted:
The dealer and the leasing agency shared Ford's ability to reach the customer before the
accident occurred ... on the assumption that they did nothing, their escape from
financial responsibility is troublesome. Judicially favored objective of deterrence and
accident prevention would be promoted by imposing some liability on a dealer who
knew of a danger and did nothing. To shift the entire loss to him would not serve these
objectives, for then the manuf ‘urer would escape scot-free. A wise rule of law—one
designed to stimulate responsn. throughout the merchandising chain—would require
bothI parties to share the loss. . Vof. . . partial indemnification would permit that
result.
21 Cal. 3d at 330, 579 P.2d at 445. 14 ;a|. Rptr. at 554.
88. 82 Cal. App. 3d 492, 147 C' .. Kptr. 262 (1978).
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workers’ compensation cases, 90 and to contractual indemnity.9l

I1l. The Concerns of Americas Motorcycle Association

In American Motorcycle, the California Supreme Court upheld the
doctrine of joint and several liability.®2 The court is forthright and
unequivocal on this matter, and indeed, the fact that the court chose to
“unpublish” the appellate court decision in Baget v. Shepard33 shows
that the court is firm in its resolve to maintain the doctrine. However,
the court limits its discussion to the subject of abrogation of the doc-
trine; no mention is made of the possibility that joint and several liabil-
ity could be modified to remove the inequity which presently exists.
The reasons which justify the court’s refusal to abolish joint and several
liability are not entirely satisfactory. As one commentator has noted,
the court "got lost in a maze of conceptualism. . . ,”% Even if the
court’s rationale for not abrogating joint and several liability are valid,
they do not justify a refusal to modify the inequitable effect of the
doctrine.

This failure to discuss modification can, of course, be attributed to
the failure of counsel to seek modification. However, a more plausible
explanation is that the court of appeal chose to abolish the doctrine,%
and the Supreme Court seems to be reacting to the appellate court.
Therefore the appellate court decision in American Motorcycle is im-
portant background for understanding the view of the Supreme Court
and the need for further action on this issue.

A.  Tre Appellate Court Decision

Although the Supreme Court overruled% the court of appeal, 97 the
goals of the two courts were sim r. Both sought to mitigate the harsh
effects on defendants imposed by the “limited” forms of contribution

90. Associated Coast. & Eng’r Co. v. Workers’ Corapeasatioa. 22 Cal. 3d 829, 587 P.2d 684.
150 Cal Rptr. 888 (1978) r. :Id that a concurrently negligent employer was entitled to a credit
against workers' compensi ">on obligations to the extent which exceeds the proportional liability
Out the employer wou) j incur for indemnification of a third party tort-feasor under a comparative
svstem of tort respo-jibility allocated among multiple wrongdoers); accord Aceves v. Regal Pale
Brew. Co.. 24 C>\ 3d 502, 595 P.2d 619, 156 Cal. Rptr. 41 (1979).

91. Kram', v. Cedu Foundation, Inc., 93 CaL App. 3d 1 155 Cal. Rptr. 552 (1979) (indem-
nity may ari'e by virtue of express contractual language and such a right may also be found in
equitable considerations brought into play by coostructual language not expressly dealing with
md«nnifi'_aiion or by the equities involved in a particular case).

92 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182 (1978).

93. Baget v. Shepard, 128 Cal. App 3d 433 (1982) (unpublished opinion, see supra note 12).

, 94 Fleming, Report to the Joint Committee o fthe California Legislature on Tort Liability on
O* Problems Associated with American Motorcycle Association v. Superiot Court, 30 Hast. L.J.
I**. 1484 (1979).

95. 65 CaL App. 3d 694, 135 Cal. Rptr. 497 (1977).

96. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182

97. 65 Cal. App. 3d 694, 135 Cal. Rptr. 497.
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B The Supreme Court

The Supreme Court’s emphatic refusal to abrogate the doctrine of
loint and several liability can perhaps be attributed to its reaction to the
approach of the court of appeal. The Supreme Court succeeds in par-
tullv providing a solution to the inequity suffered by defendants. By
establishing comparative partial indemnity, the Court has modified the
wsiem so that many defendants will only be liable in proportion to
fault.I0b However, this solution, without modification ofjoint and sev-
eral liability, still requires the defendant to bear the burden of an insol-
vent or settling tortfeasor abne.

The Court presented three arguments in support of its refusal to
abolish joint and several liability. First, the plaintiffs injury is indivisi-
ble: second, the plaintiff’s conduct is not as tortious as defendant’s; and
third, the present law allows injured persons to receive full recovery.

/. The Indivisibility o fthe Injury

The first argument is that the injury by the plaintiff is indivisible,
therefore, each defendant should potentially bear the burden of the en-
tire loss: “In other words, the mere fact that it may be possible to as-
sign some percentage figure to the relative culpability of one negligent
defendant does not in anyway suggest that each defendant’s negligence
is not the proximate cause of the entire indivisible injury.” 106

This argument is, of course, contrary to Li. As Justice Clark pointed
out in his dissent, “plaintiffs negligence is also the proximate cause of
the entire indivisible injury,” 107 but this did not prevent the Li court
iron; repudiating the all-or-nothing solution. Indeed, it is only because
the injury is indivisible that liability can be apportioned between plain-
tiff and defendant as required in Li. If the injury were divisible, the
only sensible way to apportion damages would be according to who
caused each portion of the injury.

The better view would be that since the injury is truly indivisible, a
culpable plaintiff and defendant should share the burden of plaintiffs
injury. After all, the plaintiff is also the proximate cause of a single
indivisible injury.

*ould still be belter off financially than he would have been prior to Li. The plaintiff will still

ree® I"'r something, the only variable would be the proportion of the total damc”es.

th toil20 Cal' 3d 31604' 78 P 2d at 915-16, 146 Cal. R?tr. at 198-99. After a Ien%th}l] analysis of
“te 1.57 contribution statute the court determined that it was intended to lessen the harshness of
‘Ormer common law no-contribution rule. Finding nothing in the ligislauve history of the
suiute indicating an attempt to foreclose future judicial development of the statute's purpose, the
®un held that the common law equitable indemnity doctrine should be modified to pernit partial
e™¢°tiy among concurrent tortfeasors on a comparative fault basis. Id.
06- 20 Cal. 3d at 589. 578 P.2d at 905. 146 Cal. Rptr. at 183.
107. td. at 611 578 P.2d at 920. 146 Cal. Rptr. at 203.
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Although this argument is used to ' ippon the continued existence of
joint and several liability, it is a better argument for modification of the
doctrine, If the indivisibility of the injury allows apportionment of the
loss between the culpable plaintiff and defendant, then the portion of
the loss which is unsatisfied because of the settlement or insolvency of
one tortfeasor should also be apportioned. The indivisibility of the in-
jury should not be used for plaintiffs inZ/ and against defendants when
it comes to the subject of modifying joint and several liability.

2. The Culpability o f Plaintiff

As Justice Clark noted in his dissent, the second justification for joint
and several liability offered by the majority is really a two-fold argu-
ment dealing with the culpability of the plaintiff.I08 The first par, of
this argument is that, although L i stated that parties should be liable in
proportion to fault, not ah plaintiffs are culpable. While it is undoubt-
edly true that not all plaintiffs will be found to be culpable, this argu-
ment serves only to justify the rule of entire liability when applied to
situations involving a completely innocent plaintiff. However, since it
is of course possible to have one rule for innocent plaintiff and one rule
for culpable plaintiff, this argument actually favors modification of the
current law which allows both culpable and innocent plaintiffs alike to
use joint and several liability to the detriment of defendants.

In order to justify applying joint and several liability when theplain-
tiff is also at fault, the Supreme Cotir. makes a stcond argument based
on the plaintiffs conduct. The Court states that the culpability of the
plaintiff is not “equivalent to that of a defendant.”'0® The degree of
plaintiffs culpability is less because plaintiff has only violated a duty to
protect himself, whereas defendant has violated a duty to prevent harm
to others. The Court argues that since the degree of culpability is less,
the rule of entire liability should be maintained.

There are several things wrong with this point of view. To begin
quite often a p’aintiff \r injuring himself will have created a tremen-
dous risk of harm to others. Moreover, the scope of plaintiffs duty is
irrelevant. The Supreme Court itself in American Motorcycle pointed
out that the guiding principle is that “a tortfeasor is dable for any in-
jury of which uis negligence is a prorimate cause.” 110 It makes no dif-

108. Id. at 6! I, 578 P.2d at 920-21. 1-16 Cal. Rptr. at 203.

109. Id at 589, 578 P.2d at 906. 146 Cal. Rptr. at 189. Reduced to its simplest terms, the
argument is that the conduct of the defendant is tortious, while the plainti.Ts is not. See ProsseR-
supra note 3. §65. at 418.

110. 20 Cal. 3d at 587, 578 P.2d at 904. 146 Cal. Rptr. at 187.
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fcrerice if plaintiff had a duty only to himself: it is enough that the
breach of the duty 'o himself caused this injury.

Finally, the language of the court makes it sound as if the court holds
ihe view that tort liability is based on the moral wrongfulness of de-
fendant’s conduct. The court goes so far as to say that “the fact re-
mains that insofar as the plaintiffs conduct creates only a risk of self-
mjury. such conduct, unlike that of a negligent defendant, is not tor-
tious'” 111 The only reason the conduct is not tortious is that plaintiff
has not “wronged" anyone else. However, a more acceptable view of
tort law is that liability exists, not because of moral wrong, but because
wmeone's conduct is such that this person should pay for the damages
the conduct causes. In Li, the Supreme Court held that plaintiff, in
effect, did have to pay for injuries which he caused to himself. Regard-
ing the injury which plaintiff has caused himself, the plaintiff is not
culpable to a lesser degree or order, his culpability is exactly the same
as defendant's.112

J. Full Recoveryfor the Plaintiff

The Court’s final justification for joint and several liability is that “it
frequently permits an injured person to obtain full recovery for his in-
juries even when one or more of the responsible parties do not have the
financial resources to cover their liability."113 This position is laudable;
ou- ton system must take care of those who are injured. However, fair-
ness will often be violated in such a system which may make a
tortfeasor of relatively incidental fault pay the damages to a plaintiff
who is significantly at fault. Even with the laudable motive of taking
care of the injured, such a result is blatantly pro-plaintiff and only tena-
ble because it is assumed that defendant has insurance or in some other
way may be considered to have deep pockets. Does it seem proper for
a private individual to bankrupt himself or herself to cover injuries for
which the plaintiff was more responsible?

Tc some degree the court must reach this harsh result because its
discussion is limited to the subject of abrogation; it does not examine
the possibility of modifying the inequitable effect of joint and several
liability. However, there are other ways for society to fairly shift the
burden of loss. While it is true that the total abolition of joint and
several liability would shift the entire burden of an insolvent defendant
to the plaintiff, there are methods by which the risk can be apportioned

111 id- ai 589-90. 578 P.2d at 900. 146 Cal. Rptr. at 189.
112, Fleming, supra note 94.
«13. 2'. Cal. 3d at 590, 578 P.2d at 906, 146 Cal. Rptr. at 18?.
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between plaintiff and solvent defendant fairly. '**

4. The Unstated Reason

Perhaps the real reason for the court's decision is unstated, for there
is another justification for the court's refusal to abolish joint and se\-
eral liability. This reason is succinctly stated by Professor Fleming:

That rule is justified not by a one-sided preference for plaintiffs, but
by the very principle of evenhandedness between plaintiffs and de-
fendants enunciated in Li. It should therefore appeal tc plaintiffs’
and defendants’ bar alike on the grounds Ol".fairness: the “several”
rule of the court of appeal in American Motorcycle is unfairly skewed
against plaintiffs, whereas the supreme court's opinion carries the
si cds of unfairness for defendants. 15

The Supreme Court was confronted by a dilemma in determining the
fate of joint and several liability. The real issue was who should bear
the burden of the damages which are unsatisfied because one tortfeasor
was insolvent or had settled for an amount less than his portion of the
fault would justify his paying. If the court upheld joint end several
liability, the defendant would u”ar the burden exclusively. If the cour:
abrogated the doctrine, the plaintiff would bear the burden. As be-
tween plaintiff and defendant, the court chose the defendant, who at
least, is always culpable to bear the burden. Therefore, joint and sev-
eral liability was upheld.

The dilemma can be avoided entirely if the choice is not between the
continued existence or abrogation ofjoint and several liability. If .
issue is whether or not the doctrine should be modified so that plaintiff
and defendant equally bear the burden of the unsatisfied damages, the
answer is plain. The fairness principle of Li dictates modification.

IV. Other States

Although the Supreme Court cho:«e not to abolish joint and several
liability for the reasons stated above, the court seemed to take heart
from the inability of the American Motorcycle Association to cite au-
thority in support of abrogation of the doctrine: “AMA has not cited a
single j .dicial author to support its contention that the advent of com-
parative negligence rationally compe's rhe demise of the joint and
several liability rule.”ll6 The Court also points out that the “over*

114. See infra note 173.

115. Fleming, supra note 94.

116. 20 Cal. 3d at 590, 578 P.2d at 906, 146 Cal. Rptr. at 189 (accordingly the court held that a
concurrent tortfeasor remained liable for the total amount of damagr diminished only propor-
tionally to the degree of negligence attributable to the person recovering).
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» hclmine majority of jurisdictions which have adopted comparative
nctliaence have retained the joint and several liability doctrine" l17 ind
itcs a number of cases which refuse to abolish joint and several
eutility." 8
While the court is certainly correct in its view that the great weight of
authority is against the abrogation of the doctrine, tbr same can-
not be said regarding the subject of modification. None of the cases
cited by the Supreme Court fully deal with modification: only one men-
tions it. These cases, therefore, have dubious precedential value re-
garding modification. Moreover, a number of states have legislated
cither modification or abrogation.

4. The Cases Against the Abrogation ofJoint and Several Liability
I. Those Cited by the Supreme Court

The Supreme Court in American Motorcycle cited five cases to illus-
trate the proposition that all courts which have considered the matter
have refused to abrogate joint and several liability.119 ".he court’s use
of these cases makes an interesting study in its own right. One of these
strongly upholds the doctrine but does not discuss the subject of abro-
gation with anything near the thoroughness of the court in American
Motorcycle. One of them indirectly upholds the doctrine against a
challenge based upon comparative negligence. Another upholds joint
and several liability but no mention is made of comparative neg! >ence.
And two of them, while upholding the doctrine of joint and several
Liability, actually modify it.

Kelly v. Long Island Lighting Co. ,2° is the only case which lends
strong support for the position of the Supreme Court in American Mo-
torcycle. Kelly followed Dole v. Dow Chemical Co., the New York case
which allowed the apportionment of damages among contributing
tortfeasors according to proportional fault.l-1 In Kelly, the New York
Court of Appeal stated:

It she d, of course, be understood that this refinement of the rule of
cor juiion does not apply to or change the plaintiffs right to re-

~~V~ .d
Gazaway V. Nicholson. 190 Ga. 345, 9 S.E.2d 154 (1940); Saucier v. Walker. 203 So. 2d
|'SS- 1967); Kelly v. Long Island Lighting Co.. 31 N.Y.2d 25. 256 N.E.2d 241, 334 N.Y.S.2d
“ 2); Chille v. Howell. 34 Wis. 2d 491, 149 N.W.2d 600 (1967); Walker v. Kroger Grocery &
A8 Co., 214 Wis. 519. 252 N.W. 721 (1934).
19. See supra note 118.
20- 3) N.Y.2d 25, 286 N.E.2d 241. 334 N.Y.S.2d 851.
1.1. 30 N.Y.2d 143. 282 N.E.2d 288. 331 N.Y.S.2d 382 (1972). Damages were apportioned
k ?°8 I”"e joutt or concurrent tortfeasors regardless of the degrte or nature of the concurring
t The court in Kelly staled that "[w|e believe the new rule of apportionment to be pragmau-
sound, as well as realistically fair." 31 N.Y.2d at 29. 286 N.E.2d at 243. 334 N.Y.S.2d at 854.
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cover against any joint tort-feasor in a separate or common action
the total amount of his damages suffered and not compensated. We
are only concerned here with the right of contribution between two
or more joint or concurrent tort-feasors. 122

This statement is all that is said in Kellv regarding joint liability, and
even it seems to be made in passing. It is almost as if the court of
appeal is not responding to arguments of counsel but rather merely
clearing up a question which might occur in the minds of future
readers.

Gazawav v. Nicholson, a Georgia case, also stands for the proposition
that adoption of the-comparative negligence doctrine does not require
the abrogation of the rule which requires a joint verdict against jointly
negligent tortfeasors.123 However, in Gazaway, the primary concern of
the court was the application of comparative negligence to multi-de-
fendant cases.[24 As tojoint and several liability, the Georgia Supreme
Court added that “the mere fact that the same formula might produce
results which vary to some extent as to the individual defendants (de-
pending on whether defendants were sued jointly or separately] would
not within itself authorize the conclusion that the comparative-negli-
gence rule operated to change the common law rule as to joint ver-
dicts.” 125 This ruling upholds joint and several liability in the sense
that there can be no ioint and several liability unless there is a joint
verdict.

While Saucier v. Walkerl26 does stand for the principle that "there
must be one verdict and that must be in one amount and against all the
joint tort-feasors found liable," 127 there is no mention of the existence
of comparative negligence as the basis for a challenge to joint and sev-
eral liability. It is true that comparative negligence was the law of Mis-
sissippi at the time Saucier was decided, and this case does include the
following quotation: “It is the settled law of this state that there can be

122. 31 N.Y.2d at 30. 236 N.E.2d at 243. 334 N.Y.S.2d  355.

123. I1SOGa. 345. 9 S.E.2d 154, An action was brought on the behalf of a seven year _Id boy.
who was struck by an automobile ailer exiting a school bus. against the dnver of the au.. .nobiie
which hit him. the driver of the school bus, and the o\ ner of the bus. The defendants were sued
as joint tortfeasors.

124. 1t may be true that in such case the rule as to comparative negligence cannot in every
instance be applied in favor of each separate defendant to the same extent as if one party
oi’iy had been sued, the argument here being that inthe former casethe plaintiff’s negli-
gence must be compared with the combined negligence of all the defendants considered
as a unit, whereas in the latter case, only the one and sole defendant can be treated as the
unit of comparison.

190 Ga. at 348, 9 S.E.2d at 156.

125. 190 Ga. at 348, 9 S.E.2d at 156.

126. 203 So. 2d 299 (Miss. 1967).

127. 1d. at 302-03.
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o apportionment of damages against a joint ton-feasor. . , ,"128 Yet,
this quotation is merely used as grounds to construe an ambiguous jury
verdict. [9

The last two cases cited \n American Motorcycle, Walker v. Kroger!30
and Chille v. Howell .2 are related in that Chille follows Walker. They
both stand for the proposition that the comparative negligence doctrine
docs not require the demise ofjoint and several liability.132 However,
the practical effect of the form of comparative negligence which existed
in Wisconsin at that time was to modify joint and several Liab."-",
Wisconsin followed the form of comparative negligence which ban
the plaintiff from recovery where his negligence was “as great as" tht
defendant’s.133 Therefore, if the plaintiffs negligence was greater than
one tortfeasor’s, then there was no recovery whatsoever from that
tortfeasor: “If such contributory negligence was as great as the negli-
gence of one of the tort-feasors against whom recovery is sought, then
as to that particular tort-feasor there still is no right to recover."134
This position, established in Walker. was later reaffirmed in Chille,ss
and it solves one of the injustices which results from joint and several
liability. A defendant who is less liable than the plaintiff should not
have to pay the damages caused by all the defendants.

2. Cases Not Cited in American Motorcycle

There are additional cases which refuse to abolish the doctrine of
joint and several liability despite the existence of comparative negli-
gence. Lincenberg v. Issenl36 is the Florida equivalent ofAmerican Mo-
torcycle-. the Florida Supreme Court had adopted comparative
negligence in Hoffman v. Jones.:s» and Lincenberg was the court’s first
opportunity to apply the comparative approach to multiple tortfeasors.

(19&% Id. (citing Southland Broadcasting Co. v. Tracy. 210 Miss. 836. 850 50 So. 2d 572. 577

129, In Sai ter, the jury returned a verdict which was unclear as to whether three defendants
were to pay S5 00 each, for a total of S15,000, or S5.000 together. The court used the quotation
above as a basis for holding that the verdict was for S5.000 against all three defendants as joint
tortfeasors.

130, 214 Wis. 519, 252 N.W. 721 (1934).

131 34 Wis. 2d 491, 149 N.W.2d 600 (1967).

132 This holding was reaffirmed in Fitzgerald v. Badger State Mutual Casualty Co.. 67 Wis.
M 321, 227 N.W.2d 444 (1975).

133 Wis. Stat. §331.045 (1931) provided in part that, in .orutection with contributory negli-
ience, the negligence of the plaintiff would not bar recovery “if such negligence was not as great
ih n*j“eBfigence of the person against whomrecovery is sought” andthat "any damages allowed

be diminished by the jury in the proportion to the amount of negligenceattributable to the
Person recovering." Id

134. 214 Wis. at 536. 252 N.W. at 727-28.

35. 34 Wis, 2d at 500, 149 N.W.2d at 604.

36. 318 So. 2d 386 (Fla. 1975).

137. 280 So. 2d 431 (Fla. 1973).
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The coun held that it was bound by the legislature’s recem ' Joption of
the Uniform Contribution Among Joint Tortfeasors Act.13 “he coun
held that the will of the legislature should prevail; since the statute act
expressly provided for the continued existence of joint and several lia-
bility, the': this doctrine should continue to be the law of Florida. It
should be noted that the court also declined to apportion contwbution
among tortfeasors according to fault because the statute expressly pro-
vides for pro rata contribution.!3

In Colorado, one appellate court has held with little discussion that
the Colorado rule ofjoint and several liability and the rule of no con.ri-
bution among tortfeasors should continue to be the law. Although the
ourt noted the existence of American Motorcycle, there was Little dis-
cussion of it: the court simply noted that such a change "is not within
the province of this coun.” 140 However, there is a vigorous dissent sup-
porting both contribution based upon proportional faultl4l and the ab-
rogation of joint and several liability.!42

In Arctic Structures, Inc. v Wedmore, the Supreme Court of Alaska
refused to abandon the doctrine despite recognizing that it places the
entire burden of an insolvent defendant on those defendants who can
pay.l43 The court reasoned that even the Uniform Comparative Fault
Act only suggested modification of the doctrinel#4 and that the two

128, During the pendency of the appeal, the Florida Legislature passed Fla. Stat. §768.31
(2975). which was signed into law by the governor on June 13. 1975. The Florida statute was aa
adoption of the UnTf. Contribution Amono Tortfeasors act, 12 U.L.A. 63 (1975) (1955
version).

139. 318 So. 2d at 394. "The negligence attributed to the defendants will then be apportioned
on a pro rata basis without considering relative degrees of fault although the mulu-pany de"” d-
ants will remain jointly and severally liable for the entire amount.” td

140. Stefanich v. Martinez, 570 P.2d 554 (Colo. App. 1977).

141. 570 P.2d at 555.

142, 1d. at 5.«-<7.

143. 605 P.2d 4.0. 432 (Alaska 1979).

144. Unif. Comparative Fault Act §, 12 U.L.A. 33. 38 (Supp. 1982) (Commissioners'
Comment: Joint and Several Liability and Equitable Shares o fthe Obligation). The common law
rule ofjoint-and-several liability ofjoint tortfeasors continues to apply under this Act. This is true
whether the claimant was eontributorily negligent o- not. The plaintiff can recover the total
amount of his judgment against any defendant who ia liable.

The judgment for each claimant also sets forth, however, the equitable share of the total obliga-
tion to the claimant for each party, based on his established percentage of fault. This indicates The
amount that each party should eventually be responsible for as a result of the rules of contribu-
tion. Stated in the judgment itself, it makes the information available to the parties and will
normally be a base; for contribution without the need for a court order arising from motion or
separate action.

Reallocation. Reallocation of the equitable share of the obligation of a party takes place when
his share is uncollectible.

Reallocation takes place among all parties at fault. This includes a claimant who is contribu-
(only at fault. It avoids the unfairness both of the common law rule at joint-and-several liability,
which would cast the total risk of uncollectibility upon the solvent defendants, and of a rule abol-
ishing joint-and-several liability, which would cast the total risk of uncollectibility upon the claim-
ant." td. The suggested modification of the Act is discussed infra note 173 and accompanying
text.
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other important jurisdictions—Florida in Lincenberg and California in
American Motorcycle—which had considered this issue rejected any
change in the doctrine.!45 The coun concludes that the doctrine should
not be “modified.” 144 Although the term “modified” is used and there
L$ mention of the suggested approach of the Uniform Comparative
Fault Act. the bulk of the coun’s discussion deals with the subject of
abrogation.

Although most of the cases discussed above—both those cited in
American Motorcycle and those which are not—have some preceden-
tial value in suppon of the continued existence ofjoint and several lia-
bility, none of them, except Arctic Structures, even mention
modification. None of them fully discuss the possibility of modifica-
tion, much less attempt to come to grips with the problem of ".he settling
or insolvent tortfeasor. Even Walker and Chille which do in effect
modify the doctrine ofjoint and several liability, merely state a conclu-
sion without real discussion. Failure to abolish a law does not mean it
should not be modified; indeed, when someone is arguing abolition and
the courts are resisting, perhaps modification is the moderate step
which should be taken.

B. States Abolishing or Modifying Joint and Several Liability

Although the thrust of this article is not to advocate the abolition of
joint and several liability, it should be noted that several jurisdictions
have abolished the doctrine as being incompatible with comparative
negligence. The court in American Motorcycle implies that it knew of
these cases when it stated that "the overwhelming majority ofjurisdic-
tions which have adopted comparative negligence have retained the
joint and several liability doctrine.” 47 However, the tone of the coun
is such that it seems to be saying that no rational mind which has con-
sidered this issue has ever found any contradiction between the doc-
trine ofjoint and several liability and the fairness principle which lies
behind comparative negligence.!48

Three states—V ermont, Kansas, and New Hampshire—have abol-
ished joint and several liability using similar statutory language:

Where recovery is allowed against more than one defendant each

145. 605 P.2d ai 432-35.

146. 605 P.2d at 435.

In light of Alaska's existing pro rata legislative scheme for apportionment or damages among
joint tortfeasors and the public policies implemented by the legislation, we hold that the common
Uw rule of joint and several liability should not be judicially modified.

Ifootnotes omitted); see State v. Guinn. 555 P.2d 530, 547 n.42 (Alaska 1976) (recognizing that
judicial adoption of the doctrine of comparative neglieence will require legislative amendment).

47. 20 Cal. 3d at 590, 578 P.2d at 906. 146 Cal. tfptr. at 189.

148. See supra note 116 and accompanying text.
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defendant shall be liable for that proportion of the total dollar
amount awarded as damages in the ratio of the amount of his causal
negligence to the amount of causal negligence attributable to all the
defendants against whom recovery is allowed. 49

In Kansas, this language was challenged on the grounds that, since
the term “joint and several liability” was not mentioned, the statute did
not really abolish the doctrine. The Supreme Court of Kansas met this
challenge with the unequivocal statem mt that

[UJnder the pro.~ions of K.S.A. 60-258a the concept of joint and
several liability between joint tort-feasors previously existing in this
state no longer applies in comparative negligence actions. The indi-
vidual liability of each defendant for payment of damages will be

based on proportionate fault, and among joint judgment debtors is
no longer required in such cases. 150

Several states have modified the doctrine ofjoint and several liabil-
ity. Texas has limited the doctrine by a statute which states that a de-
fendant who is less liable than the plaintiff will only be liable for his
proportional share.15! This modification has been held by the courts to
apply only to situations in which the defendants have all been negligent
and not to situations in which one defendant was strictly liable.152 Ne-
vada has adopted an approach similar to that of Texas, 53 although it is
interesting to note that prior to 1979 the Nevada comparative negli-
gence statute took an even stronger position, holding that multiple de-
fendants were severally liable.154 Finally, Minnesota has adopted the
Uniform Comparative Fault Act with its provisions for sharing the bur-
dens of the settling or insolvent tortfeasor between culpable plaintiff
and the other defendants. 1%

149 Vit Stat. Ann. tit. 12 §1o3681973); N.H. Rev. Stat. Ann. 8507:7-a (1977); Kan. Stat
Ann. 860-25Sh (1976) (substantially identical to the quoted language).
150. Brown v. Keill, 224 Kan. 195, 204, 580 P.2d 867, 875 (1978)\accord. Wilson v. Probsu 224
Kan. 459, 581 P.2d 380 (1978).
151. Tex. Rev. Ctv. Stat. Ann. art. 2212a. §2(c) (Vernon 1982-83) provides that:
Each defendant is jointly and severally liable for the entire amount of the judgment
awarded the claimant, except that defendant whose negligence is less than that of the
claimant is liable to the claimant only for that portion of the judgment which represents
the percentage of the negligence attributable to him.
152. Lubbock Mfg. Co. v. Perez. 591 S.W.2d 907 (Tex. Civ. App. 1979) Pyramid Derrick and
Equip. Co. v. Mason, 617 SW.2d 727 (Tex. Civ. App. 1981).
153. Nev. Rev. stat. §<11.141.
154. 1979 Nev. Stat. c. 629, § 6. at 1356-57 stated in pan that:
Where recovery is allowed against more thin one defendant in such an action:
(a) The defendants arc severally liable to the plaintiff.
(b) Each defendant's liability shall be in proponion to his negligence as determined by
the jury, or judge if there is no jury. The jury or judge shall apponion the recoverable
damﬁlges among the defendants in accordance with the negligence determined.
155. Minn. Stat. Ann. 8604.02(a) provides in pan that:
Upon motion made not later that. one year after judgment is entered, the court shall
determine whether all or pan of. pany's equitable share of the obligation is uncollecti-
ble from that pany and shall reallocate any uncollectible amount among the other par-
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V. The Methods of Modification: The Uniform
Comparative Fault Act

The fairness principle requires that loss should be apportioned ac-
cording to the percentage of fault.13% Because of the changes which
have been made in the law in Li and American Motorcycles this princi-
pal is very much embodied in California tort law.137 However, because
of the existence ofjoint and several liability, the embodiment of this is
not complete. Defendants still unfairly bear the burden of that portion
of the loss attributable to settling tortfeasors beyond the amount of
their settlements or to insolvent tortfeasors.

Those arguments which were used in American Motorcycle to justify
the continued existence of the doctrine ofjoint and several liability do
not negate the argument that the inequitable effects of the doctrine
should be modified. Indeed, some of the reasons given in American
Motorcycle against abolition actually favor modification. Moreover, as
demonstrated in the previous section, a number of jurisdictions have
seen fit to change the law in this area because of the fairness principle.
And, in this section which deals primarily with the form that modifica-
tion should take, it will be apparent that there is additional persuasive
authority in support of modification.

Whatever new form the law takes, it must fairly apportion the bur-
den of the unsatisfied portion of the loss between the defendants and
the culpable plaintiff. If this is not entirely possible, the law must find
other trade-offs which help to balance any inequity which remains.
Fortunately, suggestions for new approaches which more fully embody
the fairness principle have been made, and if the Supreme Court of
California was unimpressed by the persuasive authority in favor of
abolishing joint and several liability, the reverse should be true here.
These suggestions have been made by the commissioners of the Na-
tional Conference of Commissioners on Uniform Laws and notable

ties, including a claimant at fault, according to iheir respective percentages of fault. A
pany whose liability is reallocated is nonetheless subject to conmbuuon and to any con-
tinuing liability to the claimant on the judgment.

156. See supra note 66 and accompanying text.

157. The cunent status of the law of comparative fault in California may be summarized
as follows: (1) the doctrine of comparative fault will be applied to a single plaintiff-
single defendant situation, including products liability cases: (2) r"-sparative fault prin-
ciples will be utilized (o ascenain percentages of fault in situation: involving multiple
tortfeasors: (3) equitable indemnity will in fact provide proportionate contribution be-
tween or among multiple defendants; (4) named defendants may hie a cross-complaint
against unnamed potential defendants for partial indemnity: (5) the concept of joint and
several liability has been retained; and (6) good faith settlements will be givenpro tamo
or dollar-for-dollar effect. It is unfortunate that some of these rules fail to carry out the
"fairness” principle of Li.

Adams, Settlements After Li: But Is It “Fair'™. 10 Pac. L.J. 729, 742-43 (1979).
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scholars138in the form of tht Uniform Comparative Fault Act1® which
proposed changes in the tort system resolving the problems of both the
insolvent and the settling tortfeasors.

A. The Problem o fthe Insolvent Tortfeasor

The Uniform Comparative Fault Act corrects the problem of insol-
vency by havLj, :he cr'oable plaintiff and the solvent tortfeasors share
the burden of the dai. es which would be apportioned to the insol-
vent tortfeasor. Sectio;. 2(d) of the Uniform Comparative Fault Act
states as follows:

Upon motion made not later than (one year] after judgment is en-
tered, the court shall determine whether all or part of a party’s equi-
table share of the obligation is uncollectible from that party, and
shall reallocate any uncollectible amount among the other parties,
including a claimant at fault, according to their respective percent-
ages of fault. The party whose liabiL.y is reallocated is nonetheless
subject to contribution and to any continuing liability to claimant on
the judgment.160

In practice, the statute would work something like this. Assume
there is ajudgment of $100,000 and the relative fault of the parties is as
follows:

Plaintiff =-20f:

Defendant A=20r,

Defendant

Defendant C=4G3>
If defendant A was insolvent, any of the other defendants could move
for a reallocation of the judgment among the two remaining defendant:
andplaintiff. The liability of A would be apportioned according to the
relative fault of the remaining parties. Plaintiff would have to absorb
‘A, defendant B M, and defendant C Vi of the $20,000 liability of A.
$5,000 will be allocated to plaintiff, $5,000 to B, and $10,000 to C.
Plaintiffs total recovery will be $75,000. Each one of the defendants
may be subject to pay the entire judgment under the doctrine ofjoint
and several liability, but each may seek contribution from the other.
There has been an equitable apportionment of the burden of the insol-
vent tortfeasor.

Since the jury will determine the proportional fault of all the parties,
the motion for reallocation can be made at the tl'je of the trial if the
insolvency of a defendant is Irnown then or when this insolvency comes

158. See Adams, supra note 157, Fleming, supra note 94.
159. Unif. Comparative Fault Act. 22 U.L.A. 35 (Supp. 1983).
160. Id. §2(d), at 37 (Supp. 1982).
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to light but not later than one year after the judgment is entered. 16l

The rationale for the reallocation is simple: reallocation requires
plaintiff and defendants to share the burden of the loss attributable to
an insolvent tortfeasor. In the Comment to the Uniform Comparative
Fault Act, the Commissioners make the following statement: “Reallo-
cation . . . avoids the unfairness both of the common law rule atjoint-
and-several liability, which would cast the total risk of uncollectibility
upon the solvent defendants, and a rule abolishing joint-and-several
liability which would cast the total risk of uncollectibility upon the
claimant." 162

Moreover, as pointed out by Justice Clark in his dissent in American
Motorcycle, any other approach besides reallocation will distort the
fact finding process. Often the insolvency of one defendant will be
known at the trial; this defendant may be absent from the suit entirely
or, because of insolvency, unrepresented at trial. Under the present
system plaintiff will seek to increase the portion of liability apportioned
to the insolvent defendant because plaintiff knows that the solvent de-
fendant will be responsible for the damages attributable to the insol-
vent one. If joint and several liability was abolished, the opposite
would be true: defendant would seek to enlarge the portion of fault
attributable to the insolvent defendant knowing plaintiff will be respon-
sible. Reallocation would put an end to this process. There would be
no incentive to inf ate the liability of the insolvent defendant.16l

The rule of real ocation may not appeal to members of the plaintiffs’
bar because at present plaintiffs can always recover the full amount of
the judgment as long as there is one solvent judgment debtor. How-
ever, this solution would provide the Supreme Court of California an
opportunity to further embue the personal injury system with the fair-
ness principle. In American Motorcycle, the court significantly ad-
vanced the fairness principle, however, it stopped short when further
change meant shifting the entire burden of the uncollectible judgment
to the plaintiff. Reallocation is a moderate solution, and it completely
embodies the fairness principle. 4

161. This concept of reallocation is not new, indeed it has been adopted in some common law
jurisdictions. Professor John G. Fleming credits Gregory in C. Gregory. Legislative Loss
Distribution in Negligence Actions 77-79 (1936). as the originator of reallocation and cues
|[»0 common law jurisdictions which use some form of reallocation. Republic of Ireland’s Civil
Liability Act of 1961. 1961 Acts of the Oiregchtas, ch. 41 838; cf. South Africa's Apportionment of
Damages Act of 1956. ch. 2. § 8(ii) (redistribution between solvent joint wrongdoers). Flemming,
aP'a note 94, at 1492,

162 Unif. Comparative Fault Act, 12 U.L.A. 35. 40 (Supp. 1983) (commissioners' com-
ment to section 2).
hi 163t" A)merican Motorcycle, 20 Cal. 3d at 614, 578 P.2d at 923. 146 Cal. Rptr. at 206 (Clark. J..

isenting).

164. In establishing the reallocation principle of the Uniform Act it would be possible to ex-
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B. The Settling Tortfeasor

At present a non-settling tortfeasor must bear the burden of that por-
tion of loss attributable to a settling tortfeasor which exceeds the
amount of the settlement. A release given in return for a settlement
will bar any further recovery from the settler. Only the amount of a
good faith settlement is deducted from the judgment regardless of the
settler’s proportional fault.l6 The doctrine ofjoin; and several liability
requires that the non-settling defendants pay the entire remainder of
the judgment. A plaintiff who settles risks nothing as long as there is
another solvent defendant.

The fairness principle requires that liability be apportioned accord-
ing to fault. There are a number of ways the fairness principle could be
applied to remove this burden from the exclusive responsibility of non-
settling defendants. However, in this situation, the fairness principle
must be balanced against the policy which favors settlement between
the parties as the most efficient wav to resolve disputes.

/. Shifting Burden to Settler

One possible way to implement the fairness principle is to shift the
burden to the settling tortfeasor. The Uniform Contribution Among
Tonfeasors Act of 193916 took this approach: a settling tortfeasor “re-
mained liable for contribution in the amount by which his share ex-
ceeded the dollar value of the settlement." 167

Although the 1939 Act did not contemplate a comparative fault sys-
tem, its approach would work, and indeed this approach would best
embody the fairness principle. For example, if the judgment was for
S$100.000 and defendant A, who had settled for S20.000, was 40 percent
£ fault, defendant B who had satisfied 580,000 of the judgment
vj 100,000 less the S20.000 settlement) could receive a S20.000 contribu-
tion from A. Ultimately hoth would be liable for the loss in proportion
to their fault. If such a system were established today, there would be
no injustice created by joint and several liability. A non-settling de-
fendant who had to satisfy the entire judgment would have an action

empi from reallocation those situations in which one defendant would be vicariously liable for the
damage caused by another under agency principles. The policies which make a master responsi-
ble for the conduct of the servant do not conflict with the fairness principle. The fairness principle
is most applicable to situations in which defendants and plaintiffs are all the concurrent cause of
plaintiff's injury.

165. 20 Cal. 3d at 602-04, 578 P.2d at 914-16. 146 Cal. Rptr. at 197-99.

166. Unif. Contribution Among Tort Feasors Act (1939).

167. Fleming, supra note 94. at 1494. Three states presently follow this approach: Arkansas.
Hawaii, and South Dakota. However, five other states adopted this app,oach at one time: Dela-
wz'a(r)% Maryland. New Mexico, Pennsylvania, and Rhode Island. Adams, supra note 157, at '44
n.104.
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aeainst the settler for the amount of the settler’s liability exceeding the
settlement.

The problem with this approach is that it discourages settlement.
Why should any defendant settle if there is nothing to prevent him
from being responsible for the full amount of the judgment that he
would have to pay if be did not settle?188 It would seem that the need
to encourage settlements is as great today, especially in terms of over-
crowded coun calendars, as it was in 1955 when the Commissioner of
the Uniform Laws rejected this approach in favor of the present system
which provides for complete discharge of the settling tortfeasor and
reduces plaintiff’s recovery against Oi._er defendants by the amount of
the settlement.!®

2, Shifting the Burden to Plaintiff

The approach of the Uniform Comparative Fault Act is to shift the
t .rden of the outstanding portion of the settling tortfeasor’s liability to
the plaintiff. The Act uses its provisions governing release to shift the
burden:

A release, covenant not to sue. or similar agreement entered into by a
claimant and a p 'r3on liable discharges that person from all liability
for contribution, but it does not discharge any other persons liable
upon the same claim unless it so provides. However, the claim ofthe
releasing person against other persons is reduced by the amount o fthe
released person's equitable P.are of the obligation, determined in ac-
cordance with the provisions of Section ,?.170
If a S100.000 judgment is apportioned with plaintiff 25°0 at fault, with
defendant A, (who had settled for $5,000) 25% at fault, and with de-
fendant B 30*Tc at fault, plaintiff may recover only $50,000 from B. A is
completely discharged, and his or her equitable share of the liability.
525,000, is subtracted from the total amount, 275,000, which plaintiff
can recover.

Beyond the fact that this approach is supported by the Commission-
ers, the rationale for the Uniform Act is appealing even though it does
not completely embody the fairness principle. Plaintiff is the master of
&s or her fate free to settle or not depending upon the value he or she
places on the suit. Joint and several Liability will still be available to

168. One small benefit might be that the settling defendant would not be jointly liable for the
other defendant’s share; however, this would hardly provide the encouragement that is now given
defendants who know they will suffer no liability beyond the amoun. of the settlement.

169. Unif. Contribution among Tort Feasors Act 84(b), 12 U.L.A. 63. 98 (1975). See
C*L. Civ. Code §S77(a).

170. Unif. Contribution Among Tortfeasors Act §6.12 U.L.A. 35,44 (Supp. | 1) (em-
phasis added).
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assist plaintiff to recover the loss, and the tortfeasor who is “entireh
liable" can seek contribution on a comparative basis against anyone
but the settling tortfeasor. Moreover, there is no reason for a collusive
settlement. As Professor Fleming has noted, “this self-regulatory in-
centive is clearly more effective than the requirement of 'good faith"
under the current California statute and the Uniform Contribution
Act." 171

However, this form of apportionment does not fulfill the require-
ments of the fairness doctrine that liability should be apportioned ac-
cording to fault. Plaintiff will bear a disproportionate share of the loss,
and indeed, an innocent plaintiff may have to bear a portion of the loss
where now he would not bear any loss. Whilt it is true that plaintiff
“has bought his peace,"[72 this approach seems harsh, especially on the
innocent plaintiff since it is the innocent plaintiff who is least able to
protect against loss.

Plaintiff, knowing that he or she will have no opportunity to recover
the entire amount of loss after settlement, will certainly be more reluc-
tant to settle. However, the disincentive to settle is somewhat mitigated
under the Uniform Comparative Fault Act since plaintiff will be able
to keep any portion of the settlement which is above the actual liability
of the settler. Yet, the possibility that plaintiff may lose a portion of
damages will insure the opposition of the plaintiffs’ bar to any legis-
lated change in the law.

However, taking into account all the policies that are relevant to this
subject, the approach of the Uniform Act is better than either the pres-
ent system or a regression to the 1939 version of the Uniform Contribu-
tion Among Tortfeasors Act. The present system encourages
settlement, but it flys in the face of the fairness principle. The position
of the 1939 Act, if used in a comparative system, would completely
embody the fairness principle; however, it would strongly discourage
settlement. The Uniform Act balances the two positions in tha it
maintains the incentive for defendant to settle and it embodies the fair
ness principle at least to the degree that plaintiff does not have to swal-
low any more of his own loss than he bargained fair.173

171.  Fleming, supra note 94. at 149.

172. 1d. at 1498.

17.". It is also possible to modify the present system so that it can embody the fairness princi-
ple even more than under the Uniform Comparative Fault Act yet not reduce plaintiffs incentive
to settle, the approach would be very similar to that used by the Uniform Act to apportion the
liability of an insolvent tortfeasor except there would be no need of the one year waiting period.
Since the amount of any settlement is known at the time the judgment is pronounced, the portion
of the settling defendants’ liability which exceeds the i "dement coul.d be apportioned among all
parties who are at fault including’ plaint r.

For example, assume the proportionate liability was as follows:
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VI. Conclusion

After Lt and American Motorcycle Association, the California tort
>ystem has embodied  : principle that plaintiffs hss should be appor-
tioned among all p? ,ies. including a culpable plaintiff. However, be-
cause of the doctrine of joint and several liability upheld in American
Motorcycle, the fairness principle does not control situations involving
jcttling or insolvent, tortfeasors. In those situations defendants are
presently required to satisfy any portion of plaintiff’s loss which are
outstanding because of insolvency or settlement. The present system
can be easily modified so that" any unsatisfied loss can be apportioned
between a culpable plaintiff and defendants.

Plaintiff +*<20r3
Defendant A-dO'T
Defendant B—Wr

Ifthe judgment was SIOOQQCO. defendant A's proportional share would be $40,000 However, if A
had settled for $25,000, there would be S15.000 which would fall upon the shoulders of one of the
other parties. Because of the doctrine of joint and several liability under present California law. B
could be required to pay both his $40,000 and the S15.000 which A avoided by settlement. Under
the approach of the Uniform Contribution Act of 1939. B. he satisfied the entire $55,000. could
seek contribution from A for $15,000. In contrast, the Uniform Comparative Fault Act would
require plaintiff to bear this burden. A would be discharged from all further liability and B would
be liable only for his own $40,000.

But the most equitable method of resolving this situation is for the $15,000 to be apportioned
between the plaintiffand defendant B. The ratio of B's liability to plaintiffs is two to one. There-
fore. defendant 3 would have to pay for two-thirds of A's proportional liability—$10,000. De-
fendant B's liability would total $50,000. Plaintiff would have to absorb $5,000 of the loss as the
price of settlement. As noted above, this apportionment could be made at trial, since the amount
of the settlement is known then.

Of all the methods of solving the problem of the settling tortfeasor this one best embodies the
furaess principle while still encouraging settlement, lotnt and several liability still exists to assist
the plaintiff in recovering judgment, but the inequity created by the doctrine will be greatly less-
ened. All culpable parties except the settling defendant are liable in proportion to'fault. It is
possible to establish a system in which a set:ling defendant would also have to share in the divi-
sion of the portion of his liability which exceeds the settlement. In the hypo discussed above
defendant A would be responsible for 2/5 of the outstanding $15,000 or $6,000, defendant B
would also be responsible for 2/5 or $6,000. Plaintiffs share would be 1/5 or $3,000. The disad-
vantage of this method is that it would discourage settlement. Defendants settle not only to avoid
plater Liability but also to avoid the costs of defense. If ihe settling defendant may still be liable
for sine damages, both plaintiff and the remaining defendant will attempt to increase the settler's
“ability, and thev may be successful since the settler will not be present to defend himself. In this
ntuaiion a defe.-.Jant'may not want to be absent from trial. The settling defendant is completely
discharged only to preserve the incentive to settle.

Both plaintiffs and defendants will be encouraged to settle under this system. Although plain-
hffs will not benefit as much as they do under the present system, they will know that they will not
he responsible for the entire amount of damages which exceeds the amount of the settlement.
Since in most cases plaintiff will be less culpable than remaining defendants, the plaintiffs share
»ll be small. Defendants will want to settle because of the complete discharge which results.
Moreover, as each defendant settles, the pressure will be on the remaining defendants to settle
wnee they will be partially responsible for the outstanding portion of the settler’s share. Also, the
Supreme Coun tc tmencan Motorcycle established that it valued the rationale of favoring the
wnocent plaintiff over the culpable defendant. 20 Cal. 3d at 589-90. 578 P.2d at 906. 146 Cal. Rptr.

,te lorm  apportionment suggested here embodies this rationale since the innocent plain-
un will not have to bear any portion of the loss attributable to a settling defendant.
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UNIFORM CONTRIBUTION AMONG
TORTFEASORS ACT

An Act Concerning Contribution Among Tortfeasors,
Release of Tortfeasors, Procedure Enabling Re-
covery of Contribution, and Making Uniform the
Law with Reference Thereto,

1955 REVISED ACT

Sec.

Right to Contribution.

Pro Rata Shares. <97
Enforcement.

Release or Covenant Not to Sue.
Uniformity of Interpretation.
Short Title.

Severability.

Repeal.

Time of Taking Effect.

Be it enacted

©OoNO R WD

§ 1. [Right to Contribution]

(a) Except as otherwise provided in this Act, where two or
more persons become jointly or severally liable in tort for the
same injury to person or property or for the same wrongful
death, there is a right of contribution among them even though
judgment has not been recovered against all or any of them.

(b) The right of contribution exists only in favor of a tort-
feasor who has paid more than his pro rata share of the com-
mon liability, and his total recovery is limited to the amount
paid by him in excess of his pro rata share. No tortfeasor is
compelled to make contribution beyond his own pro rata share
of the entire liability.

(c) There is no right of contrib 'tion in favor of any tort-
feasor who has intentionally [wilfully or wantonly! caused or
contributed to the injury or wrongful death.

(d) A tortfeasor who enters into a settlement with a claimant
is not entitled to recover contribution from another tortfeasor
whose liability for the injury or wrongful death is not extin-
guished by the settlement nor in respect to any amount paid in a
settlement which is in excess of what was reasonable.
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Subsection (c¢). Intentional,
wilful and wanton. The sub-
stance of this provision is found
in a few of the existing statutes,
usually in rather vague language.
Kentucky and Virginia, for ex-
ample, provide that there must
be no "moral turpitude.” The
1939 Act was silent on the mat-
ter. The policy here followed is
that of the original rule as to con-
tribution, that the court will not
aid. an intentional wrongdoer in a
cause of action which is founded
on his own wrong. In cases of
concerted battery, for example,
there appears to be little reason
to shift any part of the liability
to another.

Two valid reasons exist for ex-
tending the exclurion to wilful
and wanton acts causiiig or con-
tributing to the injury.

In the first place wilful and
wanton acts seem naturally to be-
long in the same class with inten-
tional wrongs and to imply more!
turpitude on the part of the
wrongdoer. The policy of the
section as drafted adopts the law
of those states which do not rec-
ognize classification of negligence
into degrees. It is intended to con-
vey the idea that there is a dif-
ference between negligence ar.d
wilful or wanton misconduct. (See
Srajer v. Schwartzman, 164 Kan.
1, c. 248))

In the second place, by exclud-
ing wilful and wanton actor3 from
the right to contribution, we elim-
inate most of the arguments
urged for a rule allocating the
shares of liability on the basis of
relative degrees of fault. (See
Sec. 2))

g 1

In many states "gross and wan-
ton negligence"” in guest statutes
is construed to mean wilful and
wanton conduct. This is the rule
which should be applied in deter-
mining the right of contribution
under this act.

Brackets have been placed
around the words "wilfully or
wantonly” so that they may be
omitted in those states where by
definition of the terms they mean
something less than they imply
and where by including them the
bar of the remedy would be too
broad.

In conf-i) -.on from a joint
tortfeasor ilcy of intentional,
wilful or wanton conduct the
share of liability would be deter-
mined under Section 2 as in any
other case. Any liability for the
whole claim as between tortfeas-
ors or beyond "pro rata share”
would depend on the law of indem-
nity.

Subsection (d). This is the
same as Section 2(3) of the 1939
Uniform Act. The policy of the
Act is to encourage rather than
discourage settlements. The tort-
feasor who settles removes him-
self entirely from the case so far
as contribution is concerned if he
is able and chooses to buy his
peace for less than the entire
liability. If he discharges the en-
tire obligation it is only fair to
give him contribution from those
whose liability he has discharged.
Since the settlement must bfe rea-
sonable it follows that the ques-
tion of total liability to the injur-
ed party may be litigated in the

_contribution action.
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Subsection (e). Insurers. This
provision is not in the 1939 Act.
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In the absence of a jtatute, Min-
nesota and Wisconsin have sub-
rogated the insurer to the right
of contribution. Underwriters at
Lloyds v. Smith, 166 Minn. 388,
208 N.W. 13 (1926); Frankfort
General Ins. Co. v. Milwaukee
Electric Ry. & Light Co., 169 Wis.
533, 173 N.W. 307 (1919). On
the other hand some of the stat-
utes have been construed to give
only the tortfeasor himself the
right' to contribution, and not to
cover the insurer. See for ex-
ample, Lumbermen's Mutual Cas.
Co. v. United States Fidelity &
Guaranty Co., 211 N.C. 13, 188
S.E. 634 (1936).

The argument against subroga-
tion is that the insurer has been
paid full consideration for carry-
ing the risk of liability, and con-
tribution is a windfall to him.
This ignores the fact that the con-

tribution experience will inevi-
tably be reflected in the insur-
ance rates. The best analogy ap-

pears to be that of the workmen’s
compensation acts, which surro-

CONTRIBUTION AMONG TORTFEASORS

gate the insurer to the claim

against third parties.

Subsection (f). Indemnity. The
first part of this provision is re-
tained from Section 6 of the
1939 Act, which apparently left it
uncertain whether there could be
contribution in any indemnity
situation. There have been re-
ports of one or two cases in which
a trial court allowed it under the
Act. It seems clear that there
should be no contribution. Where
a master is vicariously liable for
the tort of his servant, the serv-
ant has no possible claim to con-
tribution from the master; and
the master does not need contribu-
tion from the setlVant and will not
seek it, since he is entitled to full
indemnity. The master, of course,
may recover contribution from
any third tortfeasor against whom
he has no right of indemnity.

Subsection (g). The meaning
is clear. It is not intended that
the act should extend !o liabilities
arising out of breaches of fiduci-
ary relationships.

Action In Adopting Jurisdictions

Variations from Official Text:

Alaska. In suhsec. (e), omits
bracketed material.
In subsec. (g), substitutes “does

not" for “sbnll not".

Massachusetts. Section reads:

"(u) Except us otherwise provided
In this ehnpter, whore two or more
persons become jointly liable in tort
for the same injury to person or
property, there shall bo a right of
contribution among them  even
though judgment has not been re-
covered against all or any of them.

"(b) The right of contribution shall

exist only in favor of a joint tort- .

feasor, hereinafter called tortfeasor,
who has paid more than his pro rata
share of the common liability, and
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bis total recovery shall be limited to
the amount paid by him Ir. excess of
his pro rata share. Xo tortfeasor
shall be compelled to make contribu-
tion beyond his own pro rata share
of tho entire liability.

"(c) A tortfeasor who enters Into a
settlement with a claimant shall not
be entitled to recover contribution
from another tortfeasor in respect to
any amount paid in a settlement
which is in excess of what was rea-
sonable.

"(d) A liability insurer, who by
payment 1ms discharged iu full or in
part the liability of a tortfeasor aud
lias there!y discharged in full its ob-
ligation as insurer, shall he subrogat-
ed to the tortfeasor's right of contri-
bution to the extent of the amount ir
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has paid in excess of the tortfeasor’s
pro rata share of the common liabili-
ty. This provision shall not limit or
impair any right of subrogation aris-
ing from any other relationship.

“(el This chapter shall not impair
any right of indemnity under exist-
ing law. Where one tortfeasor is en-
titled to indemnity from another, the
right of the Indemnity obligee shall
he for indemnity and not contribu-
tion. ana the indemnity obligor shall
not be entitled to contribution from
the obligee for nny portion of his In-
demnity obligation."”

Nevada. In  subsec. (el. omits
bracketed material.
North Carol"ia. In subsec. (el,

omits bracketed material.

In subsec. (dl, substitutes "has not
been extinguished" for "Is not extin-
guished by the settlement".

In subsec. (el, substitutes "succeeds
to" for “is subrogated to".

Tennessee. In subsec. (al. adds
“but no right of contribution shall
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Apportionment of damages uudr
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Bouchard. 53 Me«s.L.Q. 125 (1971h.
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exist where, by virtue < intrafamily
immunity, immunity under the work-
men’s compensation laws of the state
of Tennessee, or like immunity, a
claimant is barred from maintaining
a tort action for injury or wrongful
denth against the purty from whom
contribution is sought" at the end
thereof.

In subsec. (0, omits hrncketed ma-
terial.

Subsec. (e) rends: “A liability in-
surer, who by payment Ims dis-
charged in full or in part the liabili-
ty of a tort-f?i and hns thereby
discharged in lu. its obligation as
insurer, may lie subrogated to the
tort-feasor’s right of contribution to
the extent of the amount it lias paid
in excess of the tort-feasor's pro rata
share of the common liability. This
provision does not limit or impair
any right of subrogation or assign-
ment arising from any other relation-
ship and causes of action for contri-
bution or Indemnity are fully assign-
able nud transferable.”

'‘oinmentarles

Contribution between Joint tort-
feasors in Wisconsin. 43 Marquette
L.ltev. 192 (Summer 19591

Contributions in itnpleader. 51
Mnss.L.Q. 51. 59(1906).

E ilutlon of contributions among
Joint tortfeasors in Maine. Iticnard
D. Howes. 44 Boston (’.L.ltev. 79
(1914).

Joint tortfeasors. J. Albert Bur-
goyne. 10 Annual Survey of Muss.
Law, Boston College, p. 1SS (1963):
Robert J. Shorer. 10 Annual Survey
of Mnss.Law, Boston College, p. 52
11963).

Joint tortfeasors, loan against re-
covery. Robert J. Shorer. 2 An-
nual Survey of Mass.Law. Boston
College, p. 38 (1905i.

Negligent Joint tortfeasors in Kan-
sas. 1 Washburn L.J. 131! (Winter

19(10).
Operation of tho Act In New Jer-

sey. S. P. Orlando. 22 (ns.Counsel
J. 480 (Oct. 1955).
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I. Purpose

Purpose of this Act is to provide
for proportionate allocation of bur-
den among tort-feasors who are lia-
ble. Alder v. Garcia. C.AX.M.19G3,
324 F.2d 483.

The preliminary purpose of the
Uniform Contribution Among T-wt-
fensors Act was to create a right of
contribution among joint tort-fea. ors,
a right v liich did not exist at com-
mon law, ami to establish a proce-
dure whereby that right of contribu-
tion might be made effective in prac-
tice. Albert v. Dietz, D.C.Hawaii
1968, 283 F.Supp. 854.
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It was intended hy the Uniform
Contribution Among Tortfeasors Act
that equity snould prevail over the
manifest injustice of the commot-Inw
ride under whicli there was no r.'«ht
of contribution among joint tort-fi a-
sors. Id.

One of primary purposes of Uni-
form Contribution Among Joint Tort-
feasors Act was to create a right of
contribution among joint tort-fensors
which did not exist at common law.
Rowe v. John C. Motter Printing
Press Co.. D.C.R.1.1907, 273 F.Supp.
303.

This Act wus designed to reverse
two well established rules of law,
namely, that there was no contribu-
tion among joint tort feasors und
that the discharge of one join- tort
feasor either by satisfaction of a
Judgment or by its equivalent, a re-
lease, discharged all other Joint tort
feasors. Hnckett v. Hyson, 1946, 48
A.2d 353, 72 R.l. 132, 166 A.L.R. 1090.

The primary purpose of this Act is
to create a right of contribution
among joint tortfeasors, which did
not exist at common law, and to es-
tablish a procedure whereby that
right might be made effective in
practice. Baltimore Transit Co. v.
Stnte, to Use of Schriefer, 1944, 39
A.2d 858. 183 Aid. 674, 150 A.L.R. 460.

Purpose of this Act is to insure
that a case involving joint fea-
sors may lie fully heard on ti  ner-
its, without regard to the position of
any of the parties as original defend-
ants or otherwise. Brotman v. Mc-
Ialo%rmara. 1943, 29 A.2d 264. 181 Aid.
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One purpose of Uniform Contribu-
tion Among Tort-fensors Act was to
provide proportionate allocation of
burden among tort-feasors, In abroga-
tion of common-Inw rule that there
can be no contribution among Joint
tort-feasors. Rio Grande Gas Co. V.
Stnhmnnn Farms, Inc., 1069. 457 P.2d
364. SO N.M. 432.

Purpose of this section providing
that right of tort-feasor to secure
money Judgment for contribution
does not accrue until lie has either
discharged common liability of joint
tort-feasors by payment or lias pnid
more than his prorntn share thereof
is to prevent Injured person from . e
lieving one Joint tort-feasor of obliga-
tion of contribution except where he
lias aiao released other torc-feasors
from prorata share or common liabil-
ity. Garrison v. Navajo Freight
Lines, Inc., 1964, 392 P,2d 580, 74 N.
M. 238.

One primary purpose of this Act is
to prevent multiplicity of suits.
Kapp v. Boli Sullivan Chevrolet Co.,
1962, 353 S,V.r,2d 5, 234 Ark. 395.

The intent of this Act is to permit
finders of fact to decide relative re-
sponsibility of each tort-feasor and to
hold him responsible iu that propor-
tion only, and the net dees not pre-
sume time full recovery enn be de-
fc-nted because one or more of the de-
fendants may be execution proof.
Little v. Milos, liwe, 212 S.W.2d 035,
213 Ark. 725.

Retroactive effect

This '.ct affects substantive rights
und cannot be construed retroactive-
ly. Distefano v. Lamborn, Del.1951.
81 A.2d 075, 7 Terry 195, opinion wi-
ttered to on rearguinent 82 A.2d 300,
7 Terry 195.

The Uniform Contribution Among
Tortfeascrs Act and Rules of Civil
Procedure governing joinder of par-
ties and causes were inapplicable to
action commenced in 1067. Robert-
son v. Bankers & Tel. Fmp. Ins. Co.,
1908, 100 S.E.2d 115, 1 N.C.App. 122.

Uniform Contribution Among
Tort-Feasors Act. in changing gener-
al rule that there is no contribution
among joint tort-feasors, made sub-
stantive change in the law, resulting

12 U.L.A.Civil Proc. are
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laws—o
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in deprivation of valuable common-
Inw right to those who might lie af-
fected by such sweeping change, and
would not and could not constitution-
ally, be given retroactive application.
Massey v. Sullivan County, 1971, 464
S.W.2d 548, 225 Tenn. 132.

This Act is not retroactive and Is
not applicable to a transaction occur-
ring prior to its enactment. Com-
mercial Cas. Ins. Co. v. Leonard,
1940, 196 S.w.2d 919, 210 Ark. 575,

3. Construction

In nbsence of some reason ex-
pressed or necessarily implied to the
contrary in this Act, court would
construe the legislative language so
as to give it meaning. Hackett v
Hyson, 1940, 48 A.2d 353, 72 R.l. 132,
ICC A.L.R. 1096.

Tho rule thnt adoption of statutes
from other states carries with It con-
struction thereof by courts of such
states, unless contrary to adopting
state's settled policy, applies hy anal-
ogy in construction of this Act.
Shultz v. Young, 1943, 169 S.W.2d
648, 205 Ark. 533.

The interpretation of tills Act by
Commissioners on .'niform State
Laws is not binding on Stnte Su-
preme Court in construing stnte net
concerning such contribution, lint
should lie adopted, unless court Is
dearly convinced thnt such interpret!*
tion is erroneous or contrary to
state's settled policy as declared in
Supreme Court's opinions. Id.

4. Prior law

Prior to effective date of this Act
in New Jersey, there could be no con-
tribution or indemnification between
joint tort-fensors and a joint tort-fc-n-
sor was not liable to defendant and
could not bo joined ns a third-party
defendant. Douglas v. Sherldnr.,
1953, OS A.2d 632, 26 N.J.Super. 544,

Prior to enactment: of this Act in
Delaware, no right of contribution
existed between joint tort-feasors
whether negligence charged was de-
liberate or willful or passive. Diste-
fnrno v. Lamborn, Del.1951, 81 A.2d
675, 7 Terry 195, opinion adhered to
on reargument 82 A.2d 300, 7 Terry
195.
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5. Law governing

In diversity actions which were
brought in federal district court in
Pennsylvania and which arose out of
Pennsylvania automobile accident
that resulted in injuries to plaintiffs,
husband and wife, who were domicil-
iaries o! New Jersey, New Jersey
had most significant interest ".i issue
of intrnspousal contribution, ‘eaised
by husband’s motion to be dismissed
as third-party defendant, and its Inw
must be npplied, although, to extent
that threat of liability deters care-
lessness, Pennsylvania arguably had
interest in intrnspousal contribution.
Zurzola v. General Motors Corp., D.
C.Pa.1972, 341 F.Supp. 787. affirmed
481 F.2d 1398, 1399, 1400.

Subsequent or secondary action by
defendant to obtain contribution or
Indemnification from third ,.arty in
Pennsylvania court for loss sustained
by Judgment depends upon law of
Pennsylvania as of date of filing or
commencement of tho secondary or
independent suit. Spry v. Eastern
Gas & Fuel Associates, D.C.Pa.1004,
234 F.Supp. 5S0.

Where action by airlines against
nirplane manufacturer seeking recov-
ery by way of indemnity of sum rep-
resenting amounts paid hy airlines in
settlement of claims for deaths of
pnssengers in airplane crasli or for
contribution of one-half the total set-
tlement figures based right of recov-
ery on manufacturer’s alleged negli-
gence and not upon nlleged breach of
warranty, and airplane crash oc-
curred in Wisconsin, the law of Wis-
consin determined existence, nature
and extent of rights, if any, of nir-
llnes and corresponding liability of
manufacturer, since right of indemni-
ty or contribution Is governed by
Jaw of place of the tort. Northwest
Airlines, Inc. v. Glenn L. Martin Co.,
D.C.MJ.1958,101 F.Supp. 452.

In action brought in New York,
and transferred to Pennsylvania by
husband and wife. New York domtcil-
iaries, against defendant Pennsylvan-
ia motorists and their automobile lia-
bility insurer, a company doing busi-
ness in Pennsylvania, for personal in-
juries sustained by the pluintiff wife
in collision in Pennsylvania between
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husband’s automobile and defendants’
automobile, the Jaw of Pennsylvania
would be applied under New York
choice of law rules and defendants
would be entitled to interplead the
husband for purposes of contribution.
Ryer v. Harrisburg Kohl Bros., Inc.,
D.C.Pa.1971, 53 F.R.D. 404.

Contribution Is classified in Dela-
ware as a matter of remedy, and
hence Delnware law, which does not
permit a defendant to assert a claim
for contribution against spouse or
parent of plaintiff, applied to claim
of a Pennsylvania defendant who
sought to bring in as a third-party
defendant the wife of one plaintiff
and the mother of tho other plaintiff
notwithstanding that Pennsy’vaniu
law permits a defendant to assert a
claim for contribution aguinst spouse
or parent of a plaintiff. Perez w.
Short Line Inc. of Pa., Del.Sup.1967.
231 A.2d 642, affirmed 238 A.2d 341.

In action for injuries sustained in
an automobile collision occurring in
New Jersey, New Jersey law applied
and controlled all matters of sub-
stance, including the extent of liabili-
ty and the right to, and mensure f,
contribution between the defendants.
Steger v. Egyud, 1959, 149 A.2d 762,
219 Md. 331.

6. Definitions

Phrase "liable in tort" in L'ni-
form  Contribution Among Tort-
feasors Act does not require present
liability to whoever might be particu-
lar plaintiff. New Amsterdam Cas.
Co. v. Holmes, C.A.R.1.1970, 435 F.2d
1232.

Phrase "same injury" in Uniform
Contribution Among Tortfeasors Act
refers to initial injury occasioned by
jointly negligent parties and not to
something definable in terms of who
brings the suit. Id.

Term "liable In tort" as used in
definition of Joint tort-feasors means
any person or persons who have neg-
ligently contributed to another's inju-
ry and term refers to culpability.
Zarrella v. Miller, 1960, 217 A.2d 673,
100 1U. 515.

Definition of "joint tort-feasors"
embraces successive wrongdoers lia-
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Me for same harm though one may
lie also liable for additional damages.
Trieschmnn v. Eaton, II(( 106 A.2d
892. 224 Md. 111.

Word "liable” in Uniform Contri-
bution Among Tortfeasors Act means
"subject to suit" or "liable in court
of law or equity." Tamashlro v. Do
Gama, 1909. 450 P.2d 998. 51 Hawaii
74.

7. Common law

Under common law of Mississippi,
there was no contribution between
joint tort-fensors. Standard Oil Co.
of Ky. v. lllinois Cent. H. Co.,, C.A.
Miss.1009, 421 F.2d 201.

Under common law, where two per-
sons, acting Independently or jointly,
negligently injure third person or ids
property and both become liuble in
tort for such injury, one tort-feasor,
making expenditures in discharge of
such liubility. is not entitled to con-
tribution from other tort-feasor.
Baltimore & O. It. Co. v. Alpha Port-
land Cement Co, C.A.Pa.1955, 218 F.
2d 207.

Under common law, there was no
right of contribution between joint,
tort-feasors. Cage v. New York Cent.
K. Co.. D.C.Pn.1907. 270 F.Supp. 778.
affirmed 380 F.2d 998.

Where relationship between owner
of building abutting on sidewalk, on
which pedestrian was injured in fall
due to accumulation of ice und snow,
und borough was one of primary uud
secondary liability and not one of
Joint and several linbility, this Act
did not apply, and common-Inw prin-
ciple that release of tort-feasor dis-
charges another tort-feasor who lias
committed a concurrent or successive
tort applied. George v. Hrelim, D.C.
Pn.1905. 248 F.Supp. 242.

Common law rule against contribu-
tion among tortfeasors was in part
superseded by adoption of this Act,
and those facets of principle estab-
lished by courts and not covered by
Legislature are still obligations of
courts to reexamine, repeal or reaf-
firm. TlIno v. Stout. 1907, 229 A.2d
793, 49 N.J. 289.

Where plaintiff injured by truck
brought action against truck driver,
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truck owner, and contractor for
which truck was lining operated at
time of accident, at common law,
truck owner and contractor, who
were not guilty of wilful or active
negligence but liable, if at all, on
doctrine of respondent superior, were
joint tort-fensors, each entitled poten-
tially to contribution if driver was
the servant of eacli at the time of ac-
cident. Keltz v. National Puving &
Contracting Co., 1957, 130 A.2d 229.
214 Md. 479.

At common law and until adoption
of this Act. no right of contribution
existed among Joint tort-feasors.
Burmeister v. Youngstrnm, 1005, 139
N.W.2d 220. 81 S.D. 578.

Rule of equal contribution between
tort-feasors was not a part of com-
mon law in existence at time of
American Revolution and adopted ill
territory of Wisconsin: and legisla-
tion was not required to alter such
rule, which was adopted through ju-

dicial process in 1918. Rlolski wv.
Schulze, 1902, 114 N.\V.2d 105, 10
Wis,2d 1

8. Generally

Under Pennsylvania law. contribu-
tion among joint tort-.'ensors in neg-
ligence actions is permitted. Duck-
worth v. Ford Motor Co., C.A.Il.
1903, 320 F.2(I 130, 97 A.l,.R.2d 800.

Under Delaware law there
right to contribution among Joint
tort-feasors. ICl America, Inc. w.
Martin-Marietta Corp., D.C.1)01.1974,
308 F.Supp. 114S.

Under Maryland law, right of con-
tribution exists among joint tort-fea-
sors. State nf Md. for Use of (ilied-
maii v. Capital Airlines, Inc., D.C.
Md.1907, 207 F.Supp. 298.

Is a

Pennsylvania law permits contribu-
tion among joint tort-feasors. Fran-
kel v. Bur \s Excavating Inc.,, D.C.
Pa.1903, 2L,, F.Supp. 945.

Generally, right to contribution win
arise only against joint tort-feasor
who is himself directly liuble to the
injured party. LuChnnce v. Service
Trucking Co., D.C.Md.1903, 215 F.
Supp? 102.
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Undef Pennsylvania law, contribu-
tion Is permitted between joint tort-
feasors even when the Injured party
has no cause of action against one of
them on the theory that as Xotween
two tort-feasors contribution is not a
recovery for the tort but the enforce-
ment of nil eipiitnbie duty to share
liability for ihe wrong done. Pnni-
ehella v. Pennsylvania It. Co., D.C.
Pn.1958, 107 F.Supp. 345. reversed on
other grounds 208 F.2d 72, certiorari
denied 80 S.Ct. 370, 301 t’.S. 032. 4
L.Ed.2d 353.

The right of contribution uccoitled
by the Pennsylvania stntute ro one
joint tort-feasor against the other
creates a cause of action of a differ-
ent nature from tort action which is
Ihe subject of the original suit.
Mnrtin v. L\ %, D.C.Pn.1058. 102 F,
Supp. 441.

Contribution is permitted between
Joint ‘ort-fensors under 12 I*s. 8
20S3. Keller Crescent Printing & Kn-
gravng Co. v. Rosen. D.C.Pa.1055,
135 f.Supp. 22.

Where there ia no negligence, there
can lie no right of contribution.
Stundhurdt v. Flintkote Co.. 1073. 508
P.2d 1283, 84 N.M. 700.

9. Nature of right

Contribution does not create direct
liability in tort, each toward the oth-
er, between two tort-feasors; rather
It is a right based on equitable fair-
ness and that right, to have rhe oili-
er tort-feasor contribute i, bis out-
lay. arises in whichever tort-feasor
satisfies the loss. Newport Air Park,
Inc. v. U. S.. CAK.LIOIO, 410 F.2d
842.

Under law of Arkansas, contribu-
tion Is founded on principles of equi-
sy and such relief will be granted
only where equities are equal, t’. S.
Fidelity & Guaranty Co. v. Aetna
(’as. & Sur. Co., C.A.Ark.10(10, 418 F.
21 053.

“Contrlbe.tlon" does nor arise out
of contract but Is an obligation im-
posed by law, nud rests on lhe princi-
ple that when the parties stand in
tcquuli jure, the law requires equali-
ty, which is equity, and timt all
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should contribute equally to the dis-
charge of the common linbillty.
Thomas v. Malco Refineries, C.A.N.
M.1054, 214 F.2d 884.

Uniform Contribution Among Joint
Tort-feasors Act rests on equitable
principles and does not contemplate
the sharing of responsibility among
persons not in pari delicto and pre-
supposes that the joint tort-feasors it
deals with are In aequuli Juri.
Rhoads v. Ford Motor Co., D.C.Pn.
1074, 374 F.Supp. 1317.

The right to contribution accorded
by Pennsylvania statutes to one joint
tort-feasor against the other creates
a cause of action of a different na-
ture from the tort action which was
the subject of the original suit or
claim; the right of contribution in
Pennsylvania is a dual one: a right
sounding in equity and a right at
law sounding In quasi contract. W.
P. Rubright Co. v. International
Harvester Co., D.C.Pn.1078, 358 F.
Supp, 1388.

The right of contribution arises
from the application of equitable
rules in that where one Joint tort-
feasor pays more than his Just share
he has an equitable right to proceed
against the other Joint tort-feasor for
contribution.  Albert, v. Dietz, D.C.
Hawaii 1011S, 283 F.Supp. 854.

While the right of contribution by
joint tort-feasors does arise at time
of concurring independent acts, nev-
ertheless until one of those joint
tort-feasors pays more than his pro-
portionate share of the underlying
claim, tI m -iglit remains contingent
and Inchon. and it is not until a
tort-feasor tays more than his pro-
portionate shar" that the right ripens
into a cause of action. Id.

Under Uniform Contribution
Among Joint Tortfeasors Act, right
of contribution is a derivative right
and not a new cause of action.
Rowe v. John C. Motter Printing
Press Company, D.C.n.1.10t!7, 273 F.
Supp. 3113

Right to contribution is statutory
creation resting on principle that,
when parties stand in aequali jure,
the law requires all to contribute
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ei)ii;illy to discharge of tlio common
liability. Southern .Maryland Oil Co.
v. Texas Co.. D.C.Md.1062, 203 F.
Supp. 4-19.

Right of contrilmtlon is a deriva-
tive right and not a new cause of ac-
tion. Cacchilio v. H. Leacli Machin-
ery Co., 1973. "> A.2d 541, ------ 1U.

Joint Tortfeasor Contribution Act
was intended to relieve tortfeasors of
injustice ns among themselves and
was not desiKned to prevent full re-
covery oy plaintiff or intended to
deny plaintiff full and complete sat-
isfaction; Act gives contribution
rights to defendant only after he lias
paid more than his pro rata share
and does not require plaintiff to pur-
sue each defendant onlr for Ids pro
rata share, and plaintiff may still
sue either defendant separately for
entire amount of claim or sue- defend-
ants Jointly and levy execution of on-
*Ire amount ngainst either alone or
Secure fractions thereof against both.
Tino v. Stout. 191)7, 229 A.2d 793. 49
N.J. 289.

Application of doctrine of contribu-
tion involves procedural or roan dial
law. Lutz v. Rons, 1962, 176 A,2d
853, 40 Del.Ch. 130.

R'ght to contribution is an equita-
ble right based on a common liability
to plaintiff. Brown v. Dickey, 1959,
155 A.2:1 830. 397 I’a. 454.

Right to contribution remains u
separate right of person asserting it,
no matter how dependent it may Is*
on other liability. Brown v. Eakiu,
1957, 137 A.2d 383, 11 Terry 574.

Doctrine of contribution is equita-
ble doctrine, based on natural Justice,
and was well-recognized in suretyship
and other arons of law before it was
adapted to negligence. Bielskl .
Schulze, 1962, 114 N.\V.2d 105, 16
\Vis.2d 1.

There Is no right to contribution
among Joint tort-feasors, in absence
of statute. Brown v. Murdy, 1960,
102 N.W.2d 664. 78 S.D. 367.

Itieht to contribution by a primary,
wrongdoer against a primary wrong-
doer granted by Pennsylvania statute
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is a substantive legal right which is
unaffected by purely procedural stat-
ute or rule enacted or promulgated
for convenience and to avoid multi-
plicity of suits. Murphy v. Barron.
1963, 258 N.Y.S.2d 139, 45 Mlisc.2d
91)5.

A defendant's right pursuant to
Ark..Stats., § 34-1007, to seek contri-
bution from a Joint tort-feasor by
making Ildm a party is permissive
and does not exclude right to seek
contribution in a separate suit. Ru-
dolph v, Mundy, 1956, 288 S.\V.2d
602, 226 Ark. 95.

10. Common liability

I'nder .South Dakota law the right
to contribution Is determined by
whether there is joint or several lia-
bility. rather than by the presence of
Joint or concurring negligence, so
that there can lie no rigtit to contri-
bution unless the injured party has a
possible remedy against both tort-fea-
sors. Highway Const. Co. v. Moses,
C.A.S.D.1973, 483 P.2d 812.

Indlspensible to joint tort-feasor
relationship is a common liability, ei-
ther joint or several, that two or
more parties have to the person in-
jured and without this dual liability
no right of contribution can exist un-
der applicable Delaware law. IC1l
America, Inc. v. Martin-Marietta
Corp., 1).C.Del.1974. 368 F.Supp. 1148.

Under Delaware law, there can lie
no contribution unless there is com-
mon liability to injured person and
unless injured person has possible
remedy against two or more persons.
U'alke; v. Patterson. n.C.I>el.1971.
325 F.Supp. 1024.

Defendant in nersonal injury ease
could not proceed for contribution
against operator of automobile iu
wliieh plaintiff mssengor rode at
time of accident where plaintiff and
third-party defendant were coemplov-
ees, inasmuch as plaintiff could nor
under Delaware statute bring direct
negligence against coempluyee, not-
withstanding feit plaintiff Imd not
applied for or received workmen's
compensation. Id.

Provisions of Uniform Contribution
Among Joint Tortfeasors Act are
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only applicable where there is u com-
mon liability to an Injured person,
and this common liability may lie ei-
ther joint or several, but there can
lie no contribution unless the injured
person has a right of action in tort
against both the parties seeking con-
tribution and the party from whom
contribution is sought. Rowe .
John C. Motter Printing Press Com-
pany J.C.R.1.1907, 273 F.Supp. 3G3.

Jn view of definition of "Joint tort-
feasors"”, before there can Is: any
kind of contribution it mus;' appear
that at least originally the person
seeking contribution and person from
whom contribution Is fought must
have I>een under a eoiniik.: legal lia-
bility to Injured party, so thit there
can be no contribution where injured
party had no cause of action origi-
nally against party sought to be
ehurged. Cox v. Maddux, D.C.Ark.
1X10, 255 F.Supp. 517, reversed on
other grounds 382 F.2d 111).

Tliis Act is only applicable where
there Is a common liability to an In-
jured person in .ort, which liability
may be joint or severnl, but there
can be no contribution where injured
person has no right of action against
the third party defendant; the right
of contribution being a derivative
right and not a new cause of action.
Oahu Ry. & Lnnd Co. v. U. S,, D.C.
Hawaii 1917, 73 F.Supp. 797.

L'mlcr Delaware law, issue of con-
tribution is contingent on a determi-
nation of whether defendants sb .re a
common Hub .Ry to plaintiffs nrising
out of a single injury, and are, there-

fore, Joint tort-fensors. Hood .
McConemy, D.C.Dol.1971, 53 F.R.D.
435,

Under statute establishing right of
contribution among joint tort-feasors,
liability must be common to warrant
contribution. Cn’cliillo v. H. Leach
Machinery Co., 1H73, 305 A.2d 541.

RI. — .

There can be no contribution un-
less injured party has a right of ac-
tion in tort against both parties seek-
ing contribution anil party from
whom contribution is sought. Id.

Action fur contribution under Joint
Tortfensors Act will lie only when
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proposed contributor shnres with de-
fendant a common liability to plain-
tiff. Mumford v. Robinson. Del.1907,
231 A.2d 477.

Motorist sued by passenger in oth-
er automobile could not recover
against liose driver for contribution
as Joint tort-feasor unless host driver
was liable to passenger. Td.

This Act Is applicable only to n sit-
uation where there is a common lia-
bility to nn Injured person In tort,
and there can be no contribution
where the Injured person has no
right of action against the third-par-
ty defendant. Euuis v. Donovan,
1900, 101 A.2d 098. 222 Md. 530.

One tort-fensor may recover contri-
buirn even if. for one reason or an-
other, piuiutnf who has obtained
judgment against both is precluded
from enforcing liubility thereunder
against the other. Fuller v. Fuller.
1954, 110 A.2d 175. 380 Pa. 219.

This Act has no application unless
there is a common liability to the in-
jured party which liability may bo
Joint or several and there is no right
to contribution unless the Injured
person hns a possible remedy against
two or more persons. Ferguson V.
Davis, 1954, 102 A.2d 707, 9 Terry
299.

Joint or several liability, rather
than joint or concurring negligence
determines right to contribution un-
der this Act entitling joint tort-fea-
sor to money Judgment for contribu-
tion after lie lias by payment, dis-
charged "common liability," or lias
paid more t/.an his pro rata share
thereof. LjU v. Boltz. 1954, lot) A
2d 047, 9 Terry 197.

Under this Aec a Joint Judgment is
not a necessary requisite to the right
to contribution. Dougins v. Sheri-
dan, 1953, 98 A.2d 032, 20 N.J.Supor.
544.

Right to contribution under this
Act depends upon existence of Joint
or several liubility and not upon
joint or concurrent negligence and
there is no right to contribution un-
less injured party has a possible rem-
edy against two or more persons.
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Burmeister v. Youngstrom. 1965, 139
NAV.Sd 220. SI S.D. 578.

This Act is applicable only where
Joint tort-fensors share a common
liability. Beal by Boatwright r.
Southern Union Gas Go.. 1956. 304
P.2<1560. 02 N.M. 38.

Tort-feasors, noting Independently,
are Jointly liable to a plaintiff, and
liable to each other in contribution,
only when the independent acts of
each cause or contribute to the same
injury obtnined by plaintiff. Apple-
gate v. Rlggall, 1958. 318 S.\V.2d 596.
229 Ark. 773.

This Act contemplates right of con-
tribution only where there is a com-
mon liability to an injured person in
tort or to persons who are liuble in
tort for same injury to person or
property. C & L Rural Elec. Coop. v.
Kincaid. 1053. 250 S.\v.2d 337. 221
Ark. 450.

1. Accrual of right

12 I'S. 8 2082 et .so(., gives sub-
stantive rights when it grants right
of contribution among tortfeasors
and when it makes payment of more
than rhe pro rata share of the com-
mon liability a condition precedent to
the accrual of the right to a money
judgment for contribution. Smith v.
Whitmore. C.A.Ptl.1939, 270 F.2d 741.

While the right of contribution by
joint tort-feasors does arise at time
of concurring independent acts, nev-
ertheless until one of those joint
tort-feasors pays more than his pro-
portionate share of the underlying
claim, the right remains contingent
and inchoate, and it is nor until a
tort-feasor pays more than his pro-
portionate share that the right ripens
into a cause of action. Albert wv.
Dietz. D.C.llawnii 1908, 283 F.Supp.
854.

Under Maryland law. right both to
indemnification and to contribution,
whether based on contract or tort,
accrue at time of payment, not be-
fore. Southern Maryland Oil Co. v.
Texas Co.. D.C.Md.1902. 203 F.Supp.
449.

Contribution claimant must show
compliance with statutory require-
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meats of Joint Tortfeasors Contribu-
tion Act. Miragiin v. Mirngllu. 1960.
253 A.2d 762, 106 N.J.Super. 266.

Prerequisite to contribution is dem-
onstration that person seeking to en-
force contribution and one from wbotn
contribution is sought are Joint tort-
feaso s, and right of contribution ac-
crue i when injured third person has
brovght action and recovers judgment
r-gainst one or more of joint tort-
feasors and latter has paid judgment
in whole or in part. Id.

Ordinarily, a right to contribution
does not accrue before payment. As-
sociated Transport v. Bonouino, 1948.
62 A.2d 281.191 Md. 442.

Under Pennsylvania law. substan-
tive right to sue third-party defend-
ant for contribution accrues when
complaint in principal action is
served upon defendants. Murphy v.
Barron, 1065. 25S N.Y.S.2d 139. 45
Mlsc.2d 903.

12, Wanton or willful negligence

The equitable principle of contribu-
tion should not lie used to transfer
part of tlie obligation to pay compen-
sation from a party tlmt Ims acted
gimsi-intentioually so as to do a wan-
ton and wilful act. to a party that
was merely negligent. W. D. Rub-
right Go. v, International Harvester
Go.. D.C.Pa.1973. 35S F.Supp. 1388.

Under Pennsylvania law, railroad
which was found guilty of wanton
and willful negligence In automobile-
train collision could not enforce rigid
of contribution against administrator
of driver of automobile who was
found to have been eontributorily
negligent. Cage v. New York Gent.
R. Co.. D.C.Pn.1967, 276 F.Supp. 778.
affirmed 386 F.2d 998.

Under Pennsylvania law, s tort-
feasor found guilty of wanton and
willful misconduct cannot enforce
right of contribution against one spe-
cifically found not guilty of wan'on
and willful misconduct In same acci-
dent. Id.

Host driver’s apparently mistaken
and confused act of driving wrong
way on one-way street during snow-
storm was not gross negligence and.
therefore, host driver was not liable
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to guest for injuries sustained In col-
lision and owner and driver of truck
involved in collision were not entitled
to contribution from tlie host driver.
O’Mnra v. H. P. Hood & Sons, Inc.,
1071, 268 N'E.2d 685, 359 Mnss. 235.

Owner and driver of truck helm;
sued for wrongful death of gratu-
itous guest passenger In automobile
which collided with truck could not
recover on third-party complaint
against driver of automobile all or
any part of damages awarded for
wrongful death, notwithstanding this
Act, In absence of either allegation
or proof that automobile driver was
guilty of wilful and wanton miscon-
duct within nutomohile guest statute.
Burmeister v. Voungstront, 1905, 139
N.W.2d 220. SI SD. 578.

Primnry purpose of R.L.H.1055, 5
246-10 et seq., is that most culpable
party should sustnin thnt share of
loss which is commensurate with his
degree of fault and inequity of equal
contribution among joint tort-fensors
hus been removed in cases where
gross negligence and foolhardiness of
one party has joined with act of neg-
ligence of second party to produce in-
juries complained of. Mitchell wv.
Branch. 1901, 303 P.2d 909, 45 Ha-
waii 128.

13.  Insurers

The Uniform Contribution Among
Tortfeasors Act in no way affects
right of successful plnintiff to re-
cover entire nmount of verdict, inter-
est and costs from any one of joint
tortfeasors, and accordingly the lia-
bility Insurer of only one of them
was required to pay the compensable

costs in full. Ilafer v. Schauer, 1008,
239 ....2d 785, 429 Pa. 289.

Ui ilform Contribution Among
Tort-Feasors Act applies to joint

tort-easors who are Joint adventur-
ers; iccordingly appellant, as an ex-
cess llaoiU:7 was entitled to
contribution from ape dice, another
excess Insurer, in propo-tiou to the
relative degrees of fault if their re-
spective insureds. U. S. F re Ins. Co.
v. State Farm Fire & Cas. Co., 1909.
441 SAV.2d 7S7, 240 Ark. 1269.
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Prior to enactment of this Act in
1941. insurer paid Judgment against
insured was not entitled to contribu-
tion from Joint tort-feasor against
whom Judgment was Jointly rendered,
notwithstanding thnt Joint tort-feasor
was not a purposeful tort-feasor.
Commercial Cas. Ins. Co v. Leonard.
1946. 1fif] S.\v.2d 919, 210 Ark. 575.

14. injured person, rights of

Under Pennsylvania law. strict
products liability is assigned to the
field of torts so that consideration of
contributory negligence on part of in-
jured user as a bar to recovery and
Ids concurrent negligence as a basis
of liability under Uniform Contribu-
tion Among Joint Tortfeasors Act is
required. Rhoads v. Ford Motor Co.,
D.C.Pa.1974, 374 F.Supp. 1317.

This Act was Intended to relieve
tortfeasors of injustice as among
themselves and was not designed to
prevent full recovery by plaintiff or
intended to deny plnintiff foil and
complete satisfaction ; Act gives con-
tribution rights to defendant only
after lie has paid more than his pro
rata slutre and does not require
plaintiff to pursue each defendant
only for his pro rata share, and
plnintiff may still sue either defend-
ant separately for entire amount of
claim or sue defendants Jointly and
levy execution of entire amount
against either alone or secure frac-
tions thereof against both. TIno v.
Stout. 19117, 229 A.2d 793, 49 N.J.Su-
per. 289.

Where plaintiffs, who had re-
covered judgment against joint de-
fendants, gave first defendant war-
rant of partial satisfaction upon re-
ceipt of more titan half of judgment,
without full release, and gave second
defendants warrant of partial satis-
faction. upon partial payment of bal-
ance, which was in full satisfaction
as to second defendants but which
expressly operated only to reduce
Judgment as against first defendant,
first defendant was entitled only to
pro tunto rather than pro rata reduc-
tion. plaintiffs could pursue first de-
fendant -Cor balance, and first defend-
ant would Imve contribution rights
against second defendant, id.
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In notion against two persons for
assault. plaintiffs recovery was not
limited to amount of smallest of two
separate verdicts, returned by Jury
against each defendant, as Jury laid
power to apportion damages Itoiween
defendants, Shultz v. Young, 1943,
160 S.\V.2d 048, 205 Ark. {633

15. Co-consplrators

Under this Act, co-conspirators are
liable to one another for contribution
as joint tort-feasors. Webster Motor
Car Co. v. Zell Motor Car Co.. CA.
Md.iOaT, 23i F.2d dll).

16. Joint obllgo/s

Or.e joint obligor on note may
claim contribution from another such
obligor for having discharged their
mutual obligation. Jackson v. Clip-
pies. 1065, 212 A.2d 27.". 239 Md. 037.

Where there are Joint obligors and
one of the obligors discharges debt,
that obligor has right in equity to
proceed against other obligors to en-
force their proportionate share of
contribution.  Goldberg v. Altman,
If/50, 134 A.2d 279. 190 Pa.Supor. 49.3.
17. EmDioyer and employee relation-

ship

Where under Rhode Island Work-
men's Compensation Act plaintiff as
personal representative nf employee
hud no right of action in tort for
damages for death against former
employer, employer was not esjoint
tort-feasor" within Uniform Contri-
bution Among Joint Tort-feasors Act,
anu hence employer could not bo lia-
ble for contribution to a third-person
tort-feasor although employer's negli-
gence may have concurred in causing
tho deatli. Rowe v. John C. Motter
Printing Press Company, D.C.R.l.
1907. 273 F.Supp. A0.L

If employee does not have a right
of action against employer, employer
is not a joint tort-feasor against
whom contribution can lie claimed
uuder Contribution Among Joint
Tort-Feasors Act. Cacehillo v. Il
Leach Machinery Co., 1973, 305 A.2d
541, — R.IL. .

A master, who owned motor vehi-
cle which caused injuries when negii-
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gently operated hy servant, ami serv-
ant were "Joint tort-feasors” within
this Act. Smith v. Itiiparot. 1967, 225
A.2d 060. 101 R.I. 565.

Generally, employer whose concur-
ring negligence contributes to his em-
ployee’ Injury cunnot lie held liable
for contribution as u Joint tort-fea-
sor, the statutory remedy being ex-
clusive. Jack Morgan Const. Co.,
Inc. v. Lurknn, 1973. 490 S.W.2d 431,
254 Ark. 838.

18. Marital relationship

Under Pennsylvania law, third par-
ty who is sued by one spouse for per-
sonal injuries mny recover contribu-
tion or indemnity ugulnst other
spouse, even though latter is Immune
from direct suit by plaintiff spouse.
Fisner v. U, S, D.C.Pn.1909, 299 F.
Supp. 1

Intrafainlly  immunity  doctrine
would prevent husband and minor
children from obtaining a Judgment
against wife, but she would neverthe-
less remain liable for contribution if
she were to he found a joint tort-
feasor. Restlfo v, McDonald, 1007,
230 A.2d 199, 4215 Pa. 5. 34 AL.R.3d
1305.

Husband, sued by automobile own-
er for contribution as joint tortfeasor
in action wherein wife, as passenger
in husband's automobile, recovered
from automobile owner for injuries
sustained as result of collision, was
joint tortfeasor within meaning of
this Act und was liable in action for
contribution although lie wus im-
mune from liability to his wife in
any action by her as result of auto-
mobile collision. Zarrclla v. Miller,
1900, 217 A.2d 073, 100 R.I. 545.

Defendant, who bad only a deriva-
tive right. If any, in actions com-
menced against ldm by husband us
administrator of Ids wife’s estate,
could not maintain third-party claims
against husband, who was driving
automobile in which decedent was
riding at time it collided with defend-
ant's automobile, on theory that hus-
band was or might have been liable
to defendant for all or part of sucii
claims, in view of fact that at time

_of alleged tortious act of husband lie
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and decedent were married, and
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therefore decedent could not have
maintained an action against her
husband on account of his alleged
negligent operation of his automobile.
Ennis v. Donovnn, 1060. 161 A.2d 098,
222 Md. 536.

Where automobile driver’s wife
und  daughter  recovered verdicts
against him and railroad company as
joint tort-feasors, and railroad com-
pany paid verdicts in full, it could
not recover from automobile driver
half amount it had paid to Ids wife
and daughter. Puller v. Puller, 1054,
110 A.2d 175, 3S0 Pa. 210.

Contribution cannot bo obtained
from a wife's husband, as a Joint
tort-feasor, under 1953 Comp. 8 24-11
et seq. Rodgers v. Galindo. 1960. 360
P.2d 400, 68 N.M. 213.

Defendant could not obtain contri-
bution from plaintiff's husband, who
was operating automobile iu which
plaintiff was riding, as a joint tort-
fensor, in wife's action for injuries
sustained in collision with defend-
ant's automobile. Id.

Where wife-owner recovered for
automobile damage and husbnnd-driv-
er recovered for personal injuries in
action in which jury found husband
guilty of 45 per cent of negligence
and defendants' driver guilty of 53
per cent, defendants, upon discharg-
ing judgment in favor of wife-owner
would be entitled to file motion for
judgment for contribution from hus-
bund-motorist under Ark.Stats. § 34-
1002, Wymer v. Dedmnn, 1961, 330
S.W.2d 160, 233 Ark. S54.

19. Motor vehicle accidents

In order for traetor-trailer owner,
being sued by automobile passenger,
to obtain contrib itiou from automo-
bile driver, it had to appeur not only
that tractor-trailir owner and auto-
mobile driver wet? concurrently neg-
ligent. but that the negligence of
each UuS proximate cause of colli-
sion between automobile aud traetor-
trailer.  Stanchis v. lless Oil &
Chemical Co., D.C.Pa.1967. 292 F.
Supp. 22, affirmed 403 F.2d 24.

Although both driver of naval truck
and preceding motorist whose auto-
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mobile wus struck by truck, were neg-
ligent, government would not be li-
able to automobile driver by way of
contribution for any damages he
might have to pay to injured occu-
pant of naval truck. Maddux v. Cox.
C.A.Ark.1967, 3S2 F,2d 119.

A manufacturer of automobile wus
liable for injuries to purchaser be-
cause of defective steering assembly,
was not entitled to contribution from
dealer for amount nf judgment ren-
dered against manufacturer on theo-
ry thnt jam nut which caused the de-
fect was properly secured when auto-
mobile left manufacturer's factory,
and that dealer loosened the jam nut
either in course of making automo-
bile ready for delivery to purchaser
or while attempting to make adjust-
ment during course of 1,000 mile
inspection under evidence.  Duck-
worth v. Ford Motor Co.. D.C.Pn.
1062, 211 F.Supp. 888, nfflrmcd in
part, remanded, reversed in part on
other grounds 320 F.2d 130, 97 A.L.R.
806.

Where automobile and traetor-
trailer collided on Arkansas highway
and each driver w is negligent to ex-
tent of 50 per cent of total negli-
gence, the driver of automobile and
the owner of the traetor-trailer and
its driver, who was acting in scope
of his employment at time of colli-
sion, were jointly liable to ox»flcr of
parked tractor which was struck by
traetor-trailer, and were jointly lia-
ble to absent owner of automobile,
and on payment by driver and owner
of traetor-trailer of the entire judg-
ment in favor of the owner of the
parked tractor and owner of automo-
bile. the driver and owner of the
traetor-trailer would be entitled to
contribution from driver of automo-
bile under Ark.Stats. 8§ 34-1007(3).
Sunday v. Burk, D.C,Ark.1950, 172
F.Supp. 722.

Under 12 P.S. & 2082-2 0!), the
United States was entitled to contri-
bution from traetor-trailer driver and
owners of tractor and trailer for half
of amount of damages awarded plain-
tiffs by judgment against United
States in action under Federal Tort
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Claims Act, 28 U.S.C.A. 8 2071 et
seq-. for damages to plaintiffs’ per-
sonalty In leased house rammed into
by tractor-trnller after colliding with
post office bus and swerving from
road. Russell v. U. S., D.C.Pn.1953,
113 F.Supp. 353.

Under 12 P.S. 8 20S2-20SD, the
United Stutes is entitled to contribu-
tion from traetor-trailer driver and
owners of tractor und trailer for half
of amount of damages awarded pinin-
tiffs In action under Federal Tort
Claims Act, 28 U.S.C.A. § 2071 ot
set],, for damage to plaintiffs' house
as result of being struck hy trnetor-
trniler when it swerved from rond
after colliding with post office bus as
a proximate result of such driver's
negligence concurring with that of
bus driver. Showers v. U. S., D.C.
Pa.1953, 113 F.Supp. 350.

Jury finding thnt both host dt ver
and other driver in automobile cvill-
slor were negligent was binding and
governed other driver's right to con-
tribution from host driver: und thus
court erred when, viewing directed
verdict nt close of passenger’s case
for host driver as relieving him of
any further participation in the ease
or defense to claims, it denied motion
0? other driver for contribution.
Holloway v. Wright, 1974. 320 A.2d
572, 21 Md.App. 015.

In absence of any evidence that
subcontractor which contracted with
bridge contractor to paint bridge did
anything which contributed to colli-
sion which occurred when enstbound
automobile struck westbound automo-
bile which contractor's employees had
diverted Into enstbound lane without
warning enstbound motorist, contrac-
tor was not entitled to contribution
from subcontractor under Uniform
Contribution Among Tortfeasors Act
In regard to judgment rendered
ngain.se contractor in favor of east-
bound motorist. Gordon v. Co' tpa-
nella Corp., 1973. 311 A.2d 844, —
R.I. .

Defendant motorist would lie enti-
tled to contribution from father of
plaintiff minor unemnneipnicd chil-
dren for injuries sustained hy the
children la collision between dofend-
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ant motorist's automobile and fa-
ther's automobile as the result of the
father's alleged negligent operation
of automobile. France v. AL P. A
Transport Corp., 1970, 207 A,2d 490.
50 N.J. 500.

Defendant motorist would he enti-
tled to contribution from husbnnd for
all sums found to be due to estate of
deceased wife in death and survival
actions nrilsing out of autcraobile ac-
cident in which wife was killed while
riding as passenger in husband's au-
tomobile If husbnnd was negligent In
operation of automobile. Id.

When Jury, In personal Injury ac-
tions hy driver of leaseil truck
against lessor thereof and another
’efendant which had allegedly direct-
ed [inrking of vehicle into which
leased truck crashed, returned ver:? 1t
against both defendants, defend nt
ruck lessor had right to seek i\ ief
under Joint Tortfeasors Contribution
Law, and when trial judge subse-
quently granted other defendant’s
motion for judgment notwithstanding
verdict, truck lessor became ag-
grieved party with right of appeal.
I’ttin  v. Ava Truck Leasing, Inc.,
1JG9,251 A.2d 278, 53 N.J. 463.

Defendant motorist who collided
with automobile driven by joint tort-
feasor resulting In death of passen-
ger In such automobile was not pre-
cluded from necking contribution
from Joint tort-feasor on ground that
defendant's evidence negatived find-
ing thnt the two could have been
jointly negligent, since defendant's
action of swerving Into left lane,
oven thoi.gh blinded by Joint tort-fea-
sor's high beams, could lie deemed
negligence for failure to go into the
wide right shoulder of rond with
which the evidence ..nowed defendant

familiar. Harger v. Caputo, 1966,
21S A.2d 108, 420 Pa. 528.
Where automobile collision is re-

sult of negligence of both plnintiff
and defendant automobile drivers, de-
fendant automobile driver hud a
right to seek contribution from plnin-
tiff automobile driver as u joint
tort ensor in respect to the total
damage which plaintiff and her joint
owner recover for the injury to their
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automobile.  .Maloney v, Rorlgers.
1057, 133 A.2d 88, 181 Pa.Super. 342.

In action for damages sustained in
an automobile collision, additional de-
fendants agninst whom verdict was
rendered had the right to make tho
original defendants share their liabil-
ity to tbe plaintiff for his damages if
those defendants were in fact also
guilty of negligence which helped to
cause the accident. Ratcliff .
.Myers, 1955, 113 A.vVd 558, 382 Pa.
190.

Where guests, injured in automo-
bile collision, aud host brought action
agninst alleged tort-feasor, alleged
tort-feasor could not under 10 Del.C.
fi (1302, "entitling joint tort-feasor to
money judgment for contribution
where he has by payment discharged
"common liability” or has paid more
than his pro rata share thereof,
maintain counterclaim for contribu-
tion against host on theory timt host
contributed to guests' injury, in ab-
sence of allegation that host's negli-
gent conduct was willful or wanton,
in view of automobile guest -Mite.
Lutz v. Boltz, 1954, 100 A.2d et.
Del. 197, 9 Terry 197.

In action by streen-ar company
against taxicab owner, as alleged
Joint tort-feasor, for contribution aft-
er company had paid representative
aud widow of deceased taxicab pas-
senger aud other pnssenger for dentil
and injuries resulting when streetcar
struck taxicab which had been
stopped on the streetcar tracks, evi-
dence was sufficient to establish neg-
ligence on ynrt of owner's driver,
whicli was sufficient to entitle com-
pany to contribution. O’Keefe w.
Baltimore Transit Co., 1953, 94 A.2d
20, 201 Md. 345.

Where Judgments hnd been ob-
tained against trucking company for
damages from accident in which trac-
rir-trntler hit curb of grass plot in
center of street, city was liable by
way of contribution for half of dam-
ages paid by company, if city was
guilty of any negligence directly con-

tributing to accident. East Coast
Freight Lines v. Mayor and City
Council of Baltimore, 104S, 58 A.2d

290,190 Md. 250, 2 A.L.R.2d 3S0.
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Under statute, proof of host driv-
er’s gross negligence wns necessary
to entitle truck owner and truck
driver against whom automobile
guest brought action for injuries sus-
tained In collision between automo-
bile and truck to contribution.
O'Mnru v. Il. P. Hood & Sons, Inc.,
1971, 208 N.E.2d 085, 359 Mass. 235.

Under theory of left-turning motor-
ist that other motorists were engaged
In a joint racing venture, there could
have been no liability running from
one of the drag racing motorists to
tho other, and thus from one of the
drag racing motorists to the left-
turning motorist and drag racing mo-
torist was entitled to directed verdict
on left-turning motorist’s claim for
contribution tu action brought by
other drag racing motorist. Barring-
ton v. Heine, 1974, 215 N.wW,2d 119,
— SD.— .

Where parents sued for injuries
sustained in automobile accident be-
tween parents' automobile which wns
driven h” their minor imemnnclpntcd
s*i and -chicle driven by defendant
and defendant Joined minor as third-
party defendant, minor was liable in
tort to his parents, was subject to
contribution to bis Joint tort-feasor,
and could be made third-party de-
fendant for that purpose. Tamushiro
v. DeGamn, 1999, 450 P,2d 998, 57
Hawaii 74.

On record presented, in action for
injuries sustained by passenger in
following vehicle which swerved off
highway to avoid colliding with pre-
ceding vehicle engaged in making U-
turn, it wns not error to hold that
preceding motorist's acts bad contrib-
uted to accident in amount of Gb<ft,
and to require contribution accord-
ingly. Mitchell v. Brnnch, 1991, 393
P.2il 9G9, 45 Hawaii 128.

That following motorist negligently
misjudged his distance when lie
swerved off highway in effort to
avoid collision did not preclude pre-
ceding motorist's negligence, in mak-
ing U-turn, from constituting proxi-
mate cause of injuries sustained by
passenger in following automobile or
absolve preceding motorist from lia-
bility—to contribute toward satisfac-
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tion of claim for injuries sustained
by such p ssenger. Id.

Jury finding, in automobile acci-
dent ease against plaintiff's insureds
and defendant from whom insurer
sought contribution for one-hnlf of
judgment satisfied by insurer, that
Injuries and damages did not result
from any negligence of defendant
precluded insurer from obtaining con-
tribution, and jury finding in the au-
tomobile accident ease on defendant's
cross claim against plaintiff's in-
sureds that defendant was guilty of
contributory negligence was not tan-
tamount to determination of joint
tort .liability. lowa Nat. Mut. Ins.
Co. v. Surratt, 1073, 200 S.E.2d 220,
19 N'.C.App. 745.

Fact tha? representatives of de-
ceased motorist and guest prevailed
against truck driver and his employ-
er in action against another motorist
and truck driver and his employer
did not, of itself, entitle the other
motorist, who had filed cross com-
plaint for contribution and personal
injuries, to favorable verdict on cross
complaint.  Ellsworth Bros. Truck
Lines v. Mayes, 1909, 438 SAV.2d 724,
240 Ark. 441.

Where there was sufficient evi-
dence before jury In action by truck
driver for damages of 8554.93 against
three motorists who forced truck into
ditch, to permit jury to appraise the
conduct of each motoris: and to un-
dertake, as fairly as practicable, to
fix the responsibility of each motor-
ist, jury had right to find that two
motorists were liable for 8200 each
and one motorist for 8154.93, though
there was no instruction authorizing
apportionment of damages, and
though two of the motorists were al-
legedly execution proof. Little w.
Miles, 1948, 212 S.w.2d 935, 213 Ark.
725.

20. Liability in general

Mississippi statute on contribution
between tort-feasors first provides
that each defendant is to share equal-
ly, and then specifies bow to count
those defendants who are to share:
proviso places ceiling on liability of
principal or employer so that he, or
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his insurer, is not exposed to risk of
contributing twice, once for his agent's
wrong and once for his own responsi-
bility imposed via respondeat superior.
Standard Oil Co. of Ky. v. lllinois
Cent. It. Co., C.A.Miss.1970, 421 F.2d
201.

To the extent n shipowner proves
that payments nmde in satisfaction
of a maintenance and cure obligation
have reduced or eliminated a concur-
rent claim which a seaman, but for
prohibition against double recovery,
could assert against another party
absent a release, shipowner is enti-
tled to reimbursement from other
party in such amount as will cause
the ultimate liability to be placed:
(1) by means of contribution, equally
upon all shipowners with coextensive
maintenance and cure obligations: or
(2) by means of exoneration, fully
upon the party with a primary obli-
gation in damages nrising out of neg-
ligence, unseaworthiness, or other vi-
olation of duty. Gooden v. Sinclair
Refining Co., C.A.Pa.1967, 378 F.2d
570.

Where defendants were sued In an-
titrust actions as theater operations
presenting legitimate attractions and
controlling legitimate theater busi-
ness of city, and they were charged
with preventing plaintiffs theater
from presenting legitimate attrac-
tions tu injury of plaintiff, and
third-party complaint alleged that
third-party defendants conspired to
see that one of the third-party de-
fendants obtained first-run movies
and that plaintiff did not, and that,
as a result, third-party defendants
were liable in treble damages under
15 US.CA. <81 2, defendants and
third-pnrty defendants were not joint
tort-feasors, and defendants were not
entitled to contribution from third-
pnrty defendants under 12 P.S. § 2082
et seq.. and District Court properly
granted plaintiff’s motion to vacate
ex parte order permitting joinder of
third-pnrty defendants and properly

dismissed third-pnrty ~ complnint.
Goldlawr. Inc. v. Shubert, C.A.Pn.
1900, 270 F.2d 014.

In action for injuries received

while working on a scaffold as result
of negligence of defendant in erecting
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it. where defendant moved to bring
In a Rhode Island corporation as a
third-party defendant for contribu-
tion or. ground of negligence of the
third-party defendant, refusal to per-
mit the impleaded defendant to he
held to answer a contingent claim for
contribution o1 the ground that the
third-party plaintiff had not yet dis-
charged any common liability re-
quired by Gen.Laws 1056. 8§ 10-6-1 et
seg., as condition to claiming contri-
bution wns error, where the district
court wns not being asked to enter a
money Judgment ugainst the implead-
ed defendant nt that time. D'Onofrio
Const. Co. v. Recon Co., C.A.1t.1.1958.
255 F.2d 904.

Under allegation of third-pnrty com-
plaint by material supplier against
contractor timt contractor negligently
performed its duties and such negli-
gence was the cause of damage, If any,
which building owner sustained would
negate any liability on part of ma-
terial supplier and destroy any basis
for claim that material supplier and
contractor were jointly or severally
liable for the alleged injury to build-
ing owner, and o1 this postulate claim
by material supplier for contribution
from contractor would not lie under
applicable Delawate law. ICI Amer-
ica, Inc. v. Martin-Mariotta Corp.,
D.C.Dcl.1974. 308 F.Supp. 1148.

Duty which contractor owed to
building owner as alleged in material
supplier's  third-party  complaint
against contractor did not defeat ma-
terial supplier's right of contribution
but wns essential to it, and if botli
material supplier und contractor each
breached duties owed to building
owner each became liable to building
owner and a right of contribution
nrose. Id.

Where negligence of "master”" of
motorboat in permitting plaintiff to
ride elsewhere than in the rear seat
of the boat wus passive while the
negligence of the operator of the
boat wns uetivo, r:,e operator wns
not entitled to any Indemnity or con-
tribution from “master” for jury
award to passenger injured in motor-
boat accident on the Arkansas river.
St. Hilaire Moye v. Henderson, D.C.
Ark.1973, 364 F Supp. 1280, affirmed
4J6 F.2d 973.
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The Pennsylvania Uniform Contri-
bution Among Joint Tortfeasors Act
permits contribution between joint
tort-fensors when one is responsible
under strict liability rule In product
defect case and the other is responsi-
ble for an act of negligence. W. D.
Rubriglit Co. v. International Har-
vester Co., DC.Pn.1973, 358 F.Supp.
1388.

There exists a right of contribu-
tion in favor of one liable to plnin-
tiff under strict liability theory from
party whose liability is based on neg-
ligence '>r want of due care. Walters
v. HInb Hydraulics, Inc., D.C.Pa.1973,
350 F.Supp. 1000.

Under Pennsylvania statute ex-
empting employee from any liability
for injury to fellow-employee, unless
intentionally inflicted, employee is
relieved from liability for contribu-
tion, even though employer, whose
liability might be vicarious because
of master-servnnt relationship, re-
mains liable for contribution to ex-
tent of his liability under the Work-
men’s Compensation Act. Dodick v.
Norfolk & W. Ry. Co., D.C.Pn.1071,
320 F.Supp. 1154.

Where certain riparian landowners
were guilty of fault In causing oil to
coat a navigable river, and a ship-
owner was guilty of fault under the
Jones Act, 46 U.S.C.A. §6S8. in plac-
ing a lighted lantern too near to the
water, and such conjunction of fault
cnused the death of one of shipown-
er’s seamen, and resulted in shipown-
er's liability under the Jones Act for
tho wrongful deatli of such seaman,
and the shipowner and tho landown-
ers were in fact and in legal contem-
plation total strangers, under such
circumstances, there was no right of
contribution between the parties, and
neither could un indemnitor's liabili-
ty he imposed on tho landowners aft-
er shipowner paid damages for the
injury caused by the active and con-
curring wrongs of shipowner and
landowners. American Dredging Co.
v. Gulf Oil Corp., D.C.Pa.1959. 175
F.Supp. S82, affirricd 282 F.2d 73,
certiorari dented S' S.CL 460, 364 U.
S. 942, 5 L.Ed.2d 373, rehearing de-
nied 81 S.Ct. 746, 305 U.S. 838, 5 L.
Ed.2d 748.
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Where third-party action against
city was predicated upon an act of
negligence subsequent to and wholly
separate old distinct from that
which  us the basis of the original
action, in that after describing the
act of city policeman, occurring in
placing plaintiff in an ambulance,
the third-party alleged that damages

resulting to the plaintiffs were
caused solely by the negligence of
third-pnrty  defendant’s  agencies,

through the improper treatment of
the plaintiff, allegations were insuffi-
cient to establish a joint tort author-
izing contribution. Martin v. I'. S,
D.C.Pn.1958. 102 F.Supp. 441.

There s no right of contribution
between a party whose liability is
imposed nnder strict liability of man-
ufacturer or seller of product which
at time of sale contains a dangerous
defect and a party whoso liability is
based on negligence or want of due
care. Fenton v. McCrory Corp., D.C.
Pu.1900, 47 F.R.D. 200.

Telephone company whose em-
ployee was electrocuted while instn'J-
ing cable at university was not liable
to university for contribution, as
joint tort-fensor, for any amount re-
covered against university in action
brought by widow of deceased em-
ployee in thnt, in order to enforce
contribution, joint tort-feasors must
bo liable to same person asserting
the claim. Diamond State Tel. Co.
v. University of Del., Del.1970, 209
A.2d 52

Deed provision making conveyance
subject to rights of adjoining owncs
in party walls gave purchaser con-
structive. if not actual, notice of ex-
istence o' wall; and vendors who
had nc. created alleged dangerous
condition or nuisance would not hi;
liable for contribution or indemnity,
even if purchaser was held liable for
injuries to infant playing on or near
wall when it collapsed almost four
years after sale. Hut v. Antonio. N.
J.Super.L.1907, 229 A.2d S23. 95 N.J.
Super. 02.

Nonuffillated director of mutual
fund who was held jointly and sever-
ally liable along with broker for
management foes pnid by mutual
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fund to investment advisory company
was entitled to contribution from
broker, which was held solely liable
to fund for brokerage profits which
amounted to less than management
fees, and agreement between mutual
fund and broker to first apply settle-
ment money to broker's individual
liability was ineffectual. Lutz v.
Hons. 1902. 170 A.2d 853. 40 Del.Ch.
130.

10 Dei.C. S 0301 et seq., was appli-
cable in determining right of mutual
fund to recover brokerage fees and
management fees from broker und
nonaffiliated director and in deter-
mining rights of contribution be-
tween nonaffiliated director and bro-
ker. Id.

Where city acquired property by
treasurer's sale for unpaid taxes and
legal title was taken in name of city
alone but county and school district
also had tax claims against property,
county and school district were .'iablo
along with the city for injuries sus-
tained by pedestrian in a fall on
sidewalk adjacent to such property
for alleged negligence in maintenance
of sidewalk although city acted as
trustee for county and school district,
and county and school district were
obligated to contribute their share of
judgment recovered by pedestrian in
accordance with their interest in
property at time of acquisition of
property by city. Osborne v. City of
Pittsburgh, 1900, 101 A.2d 030, 192
Pa.Super. 387.

Potential right of contribution that
each joint tort-feasor lias against the
other constitutes him an indemnitee
pro tnnro and entitles tiim to hnve
other joint tort-feasors, if lie calls
upon them to do so, to participate in
defense of lawsuit by claimant or lie
subject to outcome of the action Just
as if they had participated. Keitz v.
National Paving & Contracting Co.,
1957, 130 A.2(1 229. 214 Md. 479.

If both petroleum transportation
company and hulk gusoline station
operator were currently negligent in
causing fire consuming adjacent own-
er's property, neither could recover
damages from the other. Chicago,
M, St. P. & P. R. Co. v. Johnston's
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Fuel Liners, Inc., N.D.1903, 122 N.W.
2d 140, appeal after remand 130 N.W.
2d 154.

Where waterproofing compound
was not Inherently dangerous and
manufacturer of compound did not
have duty to warn architect of Its
use, compound would have been ade-
quate if plans and specifications
originally submitted by architect had
been used and architect was negli-
gent in changing plans without con-
sulting manufacturer, In preparing
faulty plans and in failing to ade-
quately supervise application of
waterproofing compound, manufac-
turer was not joint tort-feasor und
was not responsible for architect's
negligent acts and wns not required
to contribute to judgment obtained
agninst architect for damage to
building caused by faulty waterproof-
ing.  Stnndunrdt v. Fllr.tkote Co.,
1073, 508 P.2d 12S3, 84 N.M. 706.

It is not true thnt relationship be-
tween public officials serving as com-
missioners in nny governmental or-
ganization establishes vicarious lin-
bl'ity for negligence or misfeasance,
malfeasance or nonfeasance of other
commissioners so as to support an
order for contribution per so: while
each commissioner might be found
linble to third parties who sustain
losses as result of negligent action or
inaction of board of commissioners,
as between commissioners themselves
in suit for contribution, rules appli-
cable to Joint tort-feasors apply.
Butler v. Trentham, 1970, 458 S.W.2d
13, 224 Tenn. 528.

Where there was no evidence, in
negligence action against manufac-
turer, supplier, and owner of swing-
ing-stnge scaffold from which plain-
tiff’s decedent fell nine stories to bis
denth when defective eye loop end of
support cable gave wny, thnt scnffnhl
cable wns ever -oturned to supplier
for replacement or repair work or
that manufacturer had purchased its
cable from manufacturer sp.own to
have manufactured cable witli defec-
tive eye loop, senffold owner wns not
entitled to contribution against sup-
plier or manufacturer. W. 10 Clark
& Sons, Inc. v. Elliott. 1972, 475 S.
W.2d 514, 251 Ark. 853.
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Jury’s finding that appelinnt-de-
feminnt was 9% responsible for
plaintiff's damages and appellee-de-
fendnnt 91% responsible included ap-
pellee's liability for both breach of
warranty and negligence, hut appel-
lant's liability for negligence only:
thus, appellant wns entitled to only
91% contribution from appellee even
though juiy also foil/id timt 90% of
appellee's negliirer.ee was attributable
to its negligence in design of equip-
ment which caused plaintiff's inju-
ries for which appellant could noc bo
held liable. Burks Motors, Inc. v. In-
ternational Harvester Co., 1971, 400
S.W.2d 907. 250 Ark. 29, rehearing
denied 460 S.W.2d 943, 250 Ark. 641.

21. Settjement .
s
Where settlement occurs before in-
jured plaintiff has proven iiis origi-
nal case at trial, settling tort-feasor
cannot enforce bis right to contribu-
tion unless in a separate proceeding
he proves that the settlement figure
was reasonable and tlmt tho parties
from whom lie seeks contribution
were in fact Joint tort-feasors. W.
D. Hubriglic Co. v. International

Harvester Co., 1).C.Pn.1973, 358 F.
Supp. 1388
After a settlement contribution

should be litigated in same action
Hargor v. Cuputo, 19130, 21.8 A.2(i 108,
420 Pa. 52S.

One joint tortfeasor who Ims made
settlement and secured complete re-
lease of all participants may secure
contribution from others. Mung v.
Hershberger, 1932, 1SO A.2d 427. 200
P.i.Super. 08.

Joint tortfeasor, who obtained
from injured parties instruments
which released him from nil liability
and provided that claims against oth-
er tortfeasor were reduced to tho ex-
tent of released tortfeasor's pro rata
slinre. but who paid for those releas-
es more than to'al amount of subse-
quent verdicts, hud right of contribu-
tion of fifty per cent of verdict,
against, non-settling joint tortfeasor
who had been credited on ills pto
rata share of verdict for everything
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settling tortfeasor hud puid in excess
of his simro. Id.

In absence of allegation or proof
that release given to owner, which
lind settled claim of subcontractor’s
employee for Injuries, accomplished
release of contractor or subcontrac-
tor, owner acquired no right of con-
tribution against either. Pittsburgh
Steel Co, v. Patterson-Emerson-Coni-
stock, Inc., 1001, 171 A.2d 185. 404 Pa.
53.

Under 12 P.S. 82082 et seq., plnin-
tiff who had obtained release of all
claims of third party against both
plaintiff and defendant as alleged
joint tort-feasors, could enforce con-
tribution against defendant for pro-
portional amount of settlement with-
out suit or judgment having been en-
tered by third party. Swartz v. Sun-
derland, 1901, 109 A.2d 2S9, 403 Pa.
222

Purpose of amendment to 10 Del.C.
§0302, providing chat right of contri-
bution provided by the act shall be
enforceable only with respect to
judgments entered against one or
more joint tortfeasors subsequent to
May 27, 1919, was to fix an effective
date for application of iet to judg-
ments, and did not take away right
of contribution to a joint tortfeasor
who discharged common liability by
settlement and release.  Halifax
Chick Exp., Inc. v. Young. 1957, 137
A.2d 743, 50 Del. 590, 11 Terry 596.

Where one of two Joint "jrtfensors
made payment to plain"*s for inju-
ries in automobile evident and took
releases, which ...ovided that dam-
ages recover'-' ie against other tort-
feasor were reduced to extent of pro
rata share of tortfeasor who made
payment, and plaintiffs subsequently
obtained verdicts against the joint
tortfeasors, plaintiffs could recover
from tortfeasor who did not obtain
releases only one ImlIf of the amount
of the verdicts less amount timt they
received from other tortfensor in con-
sideration for their releases, as
a,a'.usc plaintiffs’ contention that
they were entitled to recover one
ImIf of each of the verdicts wholly
irrespective of amounts of the settle-
ment with other tortfeasor. Daugh-

12 U.L.A.Civil Proc. And Rem.taws—7
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erty v. Hershberger, 1950, 120 A.21

730, 380 Pa, 307.

Where streetcar company bad.
without consent or participation of
taxicab owner, who allegedly was
joint tort-feasor wCh the company,
settled, out of court and before- judg-
ment was entered, death and person-
al injury action pending against both
company and owner and obtained re-
leases of liability of both the compa-
ny and owner, company could, while
the action still remained pending, in-
stitute un independent action Tor con-
tribution against the owner. O’Keefe
v. Baltimore Transit Co., 1953. 94 A.
2d 20. 201 Md. 345.

Under Code Supp.19-17, Art. 50, §
22, a Joint tort-feasor is, in the eyes
of the law, a wrongdoer whose bnslc
obligation to make contribution
springs from the tort be Jointly com-
mitted, but ultimately lie is called
upon to contribute his share only aft-
er his Joint tort-feasor has dis-
charged the Joint liability under a
settlement. Hodges v. U. S. Fidelity
& Guaranty Co., D.C.Mun.App.1952,
91 A.2d 473. 34 A.L.R.2d 1101.

In action under Code Supp.1947,
Art. 50, §21 et seq.. joint tort-feasor
who had negotiated settlement with
injured persons und Imd obtained re-
lease discharging its fellow wrong-
doer in consideration for $100 wus
properly allowed to show thnt three
days thereafter lie paid $2,400 to in-
jured persons by check, the endorse-
ment of which purported to release
only the joint tort-fonsor. and timt
the amount to whicli fellow wrong-
doer was obligated to contribute wiis
the total amount. Id.

Jn view of fact tlmt, under Code
Supp.1947, Art. 50, § 27, permitting
one joint tort-feasor to file third-par-
ty complaint against another in tort
action against the first Is merely per-
missive, ancl contribution proceedings
may be instituted after judgment in
the tort action is taken, the third
party practice allowed by said .sec-
tion, does not impliedly require timt
a joint tortfeasor give notice to oth-
er Joint tort-fensors before negotiat-
ing settlement pursuant to such sec-
tion. Id.
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Individual ;hlrd-pnrty defendants
who, before commencement of trial,
together with defendant and ail but
one of other third-party defendants
paid plnintiff $118,000 in return for
release which ran to all defendants,
including the nonsettling third-pnrty
defer.dnnt. were not persons jointly
or severnlly liable in tort for snme
injury to person or property nnd
were thus not Joint tort-feasors,
within meaning of statute defining
Joint tort-feasors, and not entitled to
recover from nonsettling third-pnrty
defendant on theory of contribution.
Alnmidn v. Wilson, 1072, 400 P.2d
555,53 Hawaii 308.

A pnrty who settles prior to suit
on a tort claim and is later found
not negligent in an action for contri-
bution is not a joint tort-feasor with-
in meaning of statute defining joint
tort-feusors and is therefore not enti-
tled to contribution. Id.

22.  Indemnity

"Indemnity™ applies only where the
one held liable is without personal
fault, in contrast to the rules of
"contribution,” where the burden of
liability is shared In proportion to
the degree of fault. Highway Const.
Co. v. Moses, C.A.S.11.1973, 4S3 F.?d
812.

Under Pennsylvania law, contribu-
tion is authorized among Joint tort-
fensors, but in absence of contract,
right ‘o indemnity is not recognized
among them: whereas the right to
indemnity is recognized as between a
tort-fensor secondarily nnd one pri-
marily liable, but not a right to con-
tribution. Globe Indent. Co. v. Ag-
wny, Inc., C.A.Pa.1072, 450 F.2d 472.

Contribution and indemnity nre al-
ternative remedies n,iu are In no
sense cumulative. Id.

In the case of concurrent or Joint
tortfeasors having no legal relation
to one another, no right of indemnity
exists on behalf of either against the
other. Panichelia v. Pennsylvania R.
Co., D.C.Pa.1957, 130 F.Supp. 79,
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cause remanded on other grounds 252
F.2d 452.

Remedies of contribution and in-
demnity are mutually exclusive. Hut
v. Antonio, 11X37, 229 A.2d 823, 95 X.
J.Super. 02.

Where joint tort-feasors are |In
pari delicto, that is, where eneh Is
chargeable with active or affirmative
negligence contributing to the injury,
neither is entitled to indemnity from
tho other although contribution may
be available. Degen v. Bnymnn,
1972, 200 N'.W.2d 134, SO S.D. 598.

Contribution is appropriate where
there is common liability among the
parties, whereas indemnity is proper
where one party has a greater liabili-
ty or duty which justly requires him
to bear the whole of the burden as
between the parties. Id.

Although similar in nature and
having a common basis in equitable
principles, contribution and indemni-
ty differ iu the kind and measure of
relief provided : contribution requires
the parties to shnre the liability or
burden, whereas indemnity requires
one party to reimburse the other en-
tirely. Id.

"Indemnity" is concerned witli obli-
gation of primary tort-feasor to re-
spond for all dumages recovered
against secondary tort-fensor, ns com-
pared with "contribution,” which is
obligation of one joint tort-fensor to
contribe’e his share to discharge of
common linbility. Rio Grande Gas
Co. v. Stahmann Farms, Inc.. 1939,
457 P.2d 34, 80 N.M. 432.

23. Conditional judgment

Although a Joint tort-fensor may
not obtain a money judgment aginst
his cotort-feasor, under 12 P.S. 0S2
et seq., until he lias paid more than
his prorata share of any judgment
obtained by plaintiff, a conditional
Judgment may be entered for contri-
bution.  Falcinni v. Philadelphia
Trnnsp. Co., D.C.Pa.lOCO, 1S9 F.Supp.
203.
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82. [Pro Rata Shares]

g2

In determining the pro rata shares of tortfeasors in the entire
liability (@) their relative degrees of fault shall not be consid—

ered;

(b) ifequity requires the collective liability of some as a

group shall constitute a single share; and (c) principles of equi—
ty applicable to contribution generally shall apply.

Commissioners’ Comment

This section in positive terms
resolves several difficult ques-
tions of policy.

First, it recognizes and reg-
isters the lack of need for a com-
?arauve negligence or degree of
ault rule i contribution” cases.
As stated in the comments on sub-
section 1(c) the exclusion of in-
tentional, wilful and wanton ac-
tors from the right to contribu-
tion eliminates the better argu-
ments for a relative degree of
fa>'lt rule. Only Arkansas, Dela-
ware, Hawaii and South Dakota
apply such a rule in contribution
cases.

Second, it invokes the rule of
equity which requires class liabil-
ity, m_cludmgi the common liabil-
ity arising from vicarious rela-
tionships, to be treated as a single
share.  For instance the liability
of a master and servant for the
wrong of the servant should in
fairness be treated as a single
share. Other examples are those
situations involving co-owners of
property, members of an unin-
corporated association, those en-

aged in a H]omt enterprise and
the like; where the problem is
the allocation of liability between
such a group on the one hand and
a tortfeasor having no connection
with the group. It adopts the
equnable\ﬁnnmple involved in the
case of Wold v. Grozalsky, 277

N.W. 364, 14 N.E.2d 437 (1938),
where the plaintiff was injured
by the coIIaBse of a party wall be-
tween two buildings. One build-
ing was owned hy A. the other
jointly by B and C. It was held
that B and C were liable r \ for
on!Y. one-fourth of the enure li-
abi |t?]/, rather than one-third.
Another case ia Walsh v. Phillips,
New York Supreme Court, Niaga-
ra County, July 3 1952 where
one contributor wac an unincor-
porated association, and its num-
erous members were held liable in
trp]e aggregate only for a single
share.

Third, it makes it clear that ex-
cept as limited by the section,
;Frmmples of equity shall control.
he common situation with which
the courts would be concerned
here is that involving insolvency
of a potential contributor.  Sup-
Bose that the plaintiff is injured
y the negligence of A, B, and C.
A pays a judgment, and Cis whol-
ly ‘insolvent. = Should A’s right to
contribution from B amount to
one-third of the éudgmen.t, or one-
half? It has been pointed out
that there are difficulties of proof
of insolvency, and that the situa-
tion requires at least three tort-
feasors and will seldom arise. It
has also been argued that it is
better to let A recover.onlz one-
third from B and take hi3 chances
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on C's inso_lvenc%, rather than liti-
gate that issue between A and B,
with further suits against C to
follow if he turns out later to have
any money. The courts in con-
tract contribution cases have dealt

Law Review

Abrogation of common law doc-
trine. -13 Boston U.L.Rev. 417 (10631.

Apportionment of damages under
comparative negligence.  Philip \V.
Bouchard. 55 Mnss.L.Q. 125 (1070).

Apportionment of damages under

comparative negligence statute: A
rejoinder. James W. Smith. 55
Mnss.L.Q. .40 (19701

right of contribution
33 Temple L Q.

Aspects of
among tort-fensors.
432 (Summer 1960).

Contribution among joint toit-
feasors. Edward F. Hennessey. 47
Mnss.L.Q. (19621; James \V. Smith.
0 Annual Survey of Mnss.Lnw, Bos-
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satisfactorily with such situations
and it is not only difficult but un-
wise to try to state an express
rule dealing with all the equitable
situations which may arise.

Commentaries

Contribution among tortfensors.
1960 Wis.L.Rev. 478 (May).
Contributions In implender. 51

Mnss.L.Q. 51.59(1066).

Determination of pro rata shares.
43 Boston U.L.Rev. 422 (1963).

General liability insurance. J. Al-
bert Burgoyne aud George E. Dono-
van. 12 Annual Survey of Muss.
Law, Boston College, p. 243 (1965).

Medical malpractice.  Robert J.
Sherer. 10 Annual Survey of Mass.
Law, Boston College, p. 42 (1963).

Procedural aspects of securing tort
contribution in injured plaintiff's ac-

tion. 47 Harvard L.Rcv. 209 (1933).

tort- Substantive base for implender. 51
31 Mnss.L.Q. 51, 56 (1966).

ton College, p. 44 (1962).

Contributions among Joint
fensors, proposed uniform act.
Mnss.L.Q. 34 11946).

Library r:eferences

Contribution C=7. C.J.S. Contribution 86.
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(@ Whether or not judgment has been entered in an action
against two or more tortfeasors for the same injury or wrongful
death, contribution may be enforced by separate action.

[Enforcement]

(b) Where a judgment has been entered in an action against
two or more tortfeasors for the same injury or wrongful death,
contribution may be enforced in that action by judgment in fa—
vor of one against other judgment defendants by motion upon
notice to all parties to the action.

(©) If there is a judgment for the injury or wrongful death
against the tortfeasor seeking contribution, any separate action
by him to enforce contribution must be commenced within one
year after the judgment has become final by lapse of time for
appeal or after appellate review.

88
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(d) If there is no judgment for the injury or wrongful death
against the tortfeasor seeking contribution, his right of contri—
bution is barred unless he has either (1) discharged by payment
the common liability within the statute of limitations period ap—
plicable to claimant§ right of action against him and has com—
menced his action for contribution within one year after pay—
ment, or (2) agreed while action is pending against him to dis—
charge the common liability and has within one year after the
agreement paid the liability and commenced his action for con—
tribution.

() The recovery of a judgment for an injury or wrongful
death against one tortfeasor does not of itself discharge the oth—
er tortfeasors from liability for the injury or wrongful death un—

less the judgment is satisfied. The satisfaction of the judgment
does not impair any right of contribution.

() The judgment of the court in determining the liability of

the several defendants to the cla"mant for an injury or wrongful
death shall be binding as among such defendants in determining

their right to contribution.

Commissioners” Comment

Subsection (a). Enforcement
b?/ Separate Action. .
ply announces the rather obvious

proposition that the remedy of

contribution may always be en-

forced in a separate action and
need not be enforced in the action
establishing liability for the tort,
even where the case has gone to
judgment.

Subsection (b). Post-Judgment
Procedure. This is based on the
New York statute. It appears to
havt worked well and no serious
objection to it has developed. It

seems consistent with good prac-

tice to authorize contribution

problems to be tried out, after ad-

judication of the plaintiff's claim,
among the defendants over whom

thi court has acquired jurisdic-

tion in the original action. The
requirement of notice to all of the
parties makes it necessary to give

This sim-
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notice to the plaintiff as well as
to joint tortfeasor defendants.
This may on first impression
seem unnecessary but it is done to
gwe a plaintiff who may have
een only partially paid, some
protection against the exhausting
of the assets to satisfy a contribu-
tion claim before the plaintiff
%udgment creditor) has collected
the halance on his judgment.

No provision for impleading
and cross-complaints among joint
tortfeasors in the original action
prior to trial on plaintiff's claims
are included. This is left to the
established procedure in the sev-
eral states.

~ Subsection (c). Statute of Lim-
itations After Judgment. The
statute of limitations offers one
of the real difficulties in contri-
bution. to which no entirely satis-
factory solution can be " found.
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The 1930 Act was sjilent on it, ap-
parently leaving the contribution
suit to the general statute of limi-
tations.  One of the chief criti-
cisms of the Act, which has even
led to efforts to repeal 't in some
of the states where it has been
adopted, has been that this unduly
extends the liability of the second
tortfeasor.  \Vheve there is a
short statute of 'imitations, as in
most m; Ipractice cases and in
some states as to all personal in-
juries, this extension defeats the
Wwhole purpose of the short stat-
ute, by adding the time necessary
to bring the first suit to judg-
ment, and an additional period for
the contribution suit.

~ Unless contribution is to be lim-
ited to joint judgments, there is
no way to avoid some extension
of the time within which the sec-
ond tori feasor may be sued. The
extension should obviously be as
short ai possible; particularly in
view of the fact that the tortfeas-
or seeking contribution nearly al-
ways has had legal advice. The
?reat difficulty arises from the
act that no cause of action for
contribution exists unless the
first tortfeasor has paid. If the
extension ir a short one, such as
six months, it will restrict the
rirs' - contribution to those who
can raise the money to pay off the
judgment immediately.

Various suggestions have been
made along the lines of a suit for
a declaratory Audgment or an in-
terlocutory order determining the
right to contribution, but Permn-
ting judgment for it only after the
first tortfeasor has paid. Other
suggestions have involved a notice
of an intent to claim contribution.

Such procedures are entirely un-
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familiar in a good many states,
and there is serious doubt wheth-
er legislatures would accept them.

Some compromise apparently
must be made between a reason-
able time to pay the judgment and
unduly extended liability for con-
tribution.  One year seems about
ch." right compromise.

Subsection W(d)' Bar of Claim
by Liches. The comments on
Subsection (c) are in principle ap-
plicable here. Clause (1) applies
to situations where the entire li-
ability to the injured party has
been settled without action being
filed.  Clause (2) applies to
settlements of the entire liability
while action is pending and before
judgment.  The provision is so
worded as to prevent the long de-
lay in the assertion of a contribu-
tion claim resulting from install-
ment payments made while the
action is kept alive. Under both
clauses the party seeking contri-
bution must discharge the obliga-
tion by actual payment within the
prescribed time or lose his right
to contribution.

Subsection ().  Judgment
Against One Tortfeasor. ~ This
was Section 3of the 1939 Act. It
simply states the well established
rule that the injured party in ob-
Ia]n|n? judgment against one
joint fortfeasor does not thereb?]/
discharge the others, althoug
there may, of course, be but one
satisfaction of the claim.

Subsection (f). Res Adjudi-
cata. This seems necessary in
view of the position some courts
hm taken that adjudication of li-
ability to the plaintiff of several
defendants is not necessarily res
adjudicata of the liability for de-

% ]
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termirvtion  of  contribution
claims. Qbviously the defendants
shou'd be bound as among them-

83

S Note |
selves by the adjudication of their
liability to the claimant.

Action in Adopting Jurisdictions

Variations from Official Text:

Massachusetts. Omits "or wrong-
ful death™ wherever appearing.

North Carolina, in subsec. (et.
substitutes “after final Judgment is
entered in tho trial court in conform-
ity with the decisions of the appel-
late court™ for "after appellate re-
view."

In subsec. <d, adds clause 13
which reads: "or (3t While action Is
pending against him, joined the other
tort-fensors as third-party defendants
for the purpose of contribution.”

Subsec. (el reads: "The recovery of
judgment against one tort-fensor for
the injury or wrongful death does
not of itself discharge the other tort-
feasors from liability to the claim-
ant. The satisfaction of the judg-
ment discharges the other tort-fea-
sors from liability to the claimant
for the same injury <¥ wrongful
death, but does not impair any right
of contribution. Provided, however,
that a consent judgment in a civil
action brought on behalf of a minor,
or other person under disability, for
the sole purpose of obtaining court
approval of a settlement between the

Law Review

Contributions in implender. 51

Mnss.L.Q. 51. 50 (IIliiO).

Injured minor or other person under
disability and one of two or more
tort-fensors, shall not be deemed to
be u judgment as thnt term is used
herein, hut shall he treuted as a re-
lease or covenant not to sue as those
terms are used in G.S. IB-1."

Tennessee. In subsec. (a), adds "in
tho circuit or chancery courts to he
tried according to the forms of chan-
cery"” at end thereof.

In subsec. (b), adds *provided thnt
any issue as to indemnity may be de-
termined at the hearing of such mo-
tion" at end thereof.

In subsec. (c), substitutes ™after
satisfaction of the judgment” for
"after the judgment has liecome final
by lapse of time for appeal or after
appellate review."

In subsec. Id), adds "within one (Il
year of payment" at end thereof.

In subsec. (f), inserts “after trial
on the merits™ following "wrongful
death™, and adds "or indemnity, ex-
cept whore a claimant commenced an
action for injury or wrongful death
prior to the effective date of this
chapter™ at the end thereof.

Commentaries

Enforcement of contribution—Pnyv
cedure. 13 Boston U.L.Rev. 433
(10031.

Library References

Contribution 0=0(1) et |-

C.J.S. Contribution g 13.

.Votes of Decisions

Generally |1
Counterclaims 5
Cross claims 3
Defenses in general 6
Entry of judgment 11
impleading 4
Instructions 9

Interest on judgment 14
Limitations 7
Questions for jury 8
Recitals In jLdgr. ent 12

Recovery of judgment 10
Res judicata 16
Satisfaction of judgment
Separate action 2
Summary judgment 15

Third party practice 4

13

I. Generally

The right to contribution accorded
by Pennsylvania statutes to one joint

a1
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tort-fensor against the pther erentes
u cause of action of ifferent na-
ture from the tort action which was
the subject of the original suit or
claim; the right of contribution in
Pennsylvania Is a dual one: a right
sounding in equity and n right at
law sounding In quasi contract. W.
D. Rubrlght Co. v. International
Harvester Co., D.C.Pn.1073. 338 F.

Supp. 1388.
Where original defendant driver of
other automobile, appealed from

award against him in favor nf minor
pInintiff expressly limiting scope of
appeal to his behalf only, the liabili-
ty of additional defendant, the mi-
nor’s father and driver of automobile
in which minor wns riding, was not
affected by the appeal and original
defendant did not risk his right to
contribution established hy award of
arbitrators by making his expressly-
limited appeal. Romanovich v. 11U-
ferty, 10G8, 245 A.2d 701, 212 Ta.Su-
per. 570.

Maryland Court Rule, No. 315. set-
ting forth tho procedure nnd reme-
dies for enforcement of the substan-
tive right to contribution conferred
hy Code 1957, art. 50, 3 17, does not
purport to grant substantive rights.
Ennis v. Donovan. 1900, 161 A.2d 098,
222 Md. 536.

Where original defendants, iu
wrongful death action, impleaded ad-
ditional defendants and filed against
(hem a claim for contribution, and
plaintiffs amended their declaration
to Join impleaded defendants as de-
fendants, it wus error to direct ver-
dicts in favor of impleaded defend-
ants nt conclusion of plaintiffs’ case
and thus deprive original defendants
of opportunity to present evidence
against them on contribution claim.
Stem v. Nello L. Teer Co.. 1957, 130
A.2d 769, 213 Md. 132.

Dpfon-hint against which, along
w' to fondant, joint and several
ji aail been entered could not
hi Jd to a money Judci™-nt
a jodefendant under any set of

circumstances until defendant had ei-
ther pnid the judgment or discharged
more than its pro rata share. Burks
Motors, Inc. v. International Har-
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vester Co.. 1971, 466 S.W.2d 943. 250
Ark. 641.

2. Separate action

Rule providing that where defend-
ant claims thnt person not a party Is
or may be liable to defendant for all
or part of plaintiff’s ciuim defendant
may cause service of summons nnd
third-party claim upon the person did
r.ot preclude company and individual
from which 825,000 and costs had
been recovered in automobile accident
case wherein corporation had not
been joined from maintaining sepa-
rate action ngainst the corporation
for contribution on joint tort-feasor
theory. Maloney Concrete Co. v. D.
C. Transit System, Inc., 11)60, 210 A.
2d 895, 241 Md. 420.

Contribution may be enforced in
independent action, or Joint tort-fea-
sor who pays plaintiffs Judgment
may have It marked for his use so as
to allow Ids recovery as uibrogee.
Puller v. Puller, 1954, 110 A.2d 175.
380 Pa. 219.

Defendants under Ped”svlvnnin
law hi.ve choice of enforcing their
right to contribution by third-party
nctlon or hy separate suit. Murphy
v. Rarron. 1965. 258 N.Y.S.Jd 139, 45
Mlsc.2d 905.

Repossessor of automobile s.ied by
automobile owner for conversion of
property and Invasion of privacy hail
right to sue bank which authorized
repossessor to contact automobile
owner to collect charges for contribu-
tion and indemnify in lieu of bring-
ing cross-claim against bank. San-
ford v. Stoll, 1974, 518 P.2d 1210, S6
N.M.App. 6.

3. Cross claims

in action by administrator for
death of automobile occupant as re-
sult of collision of automobile witli
bus, cross Mii.itn by bus owner against
automobile driver for indemnity or
contribution was not premature, not-
withstanding fnct that under 12 P.S.
820S2 et seq., a joint tort-feasor may
not obtain a money judgment against
his cotort-feasor until he has paid
more than his prorata share of any
judgment obtained bj plaintiff. Fal-
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cinnl v. Philadelphia Transp. Co., D.
C.Pn.1900. 189 F.Supp. 211

Rules  governing cross claim
against copartv nnd third-party prac-
tice permit determination of cross
claim or third-party complaint for re-
covery of either Indemnity or contri-
bution. although money Judgment for
indemnity must lie subject to cross
claimant's nctuni loss, and money
judgment for contribution would lie
subject to conditions of statute gov-
erning accrual nf right of contribu-
tion. Board of Ed.. School Dist. 16.
Artesia, Eddy County v. Standhardt.
1909. 158 P.2d 793. SO N.M. 341

Under Ark.Stats. $ 34-1007(31. a
party may state as a cross claim
against a copnrty any claim of con-
tribution that be may have. North-
west Motors. Inc. v. Creekmore. 1938,
318 SAV.2d (114, 229 Ark. 733.

4. Third party practice

Dismissal of defendant's motion to
Join driver of vehicle In which plain-
tiffs were passengers at time of colli-
sion with defendant's vehicle would
not prevent defendant from institut-
ing third-party complaint for contri-
bution. Lebel v, Rengnn. 1903. 192
A.2d 28. 139 Mo. 300.

In automobile collision case, where-
in defendant, who had been sued by
passenger in his automobile, implead-
ed other driver as third party defend-
ant for contribution, defendant had
right to have third party defendant,
who had secured from passenger a
release which denied liubility and
provided for reduction of passenger's
damages to extent paid, remain in
action, since, even though defendant
eonld not recover contribution from
third party defendant, defendant's
liability would be halved if lie could
establish thnt third party defendant
wns joint tort-feasor, and trial
court's grunt of summary judgment
for third party defendant was error.
Swigert v. Welk, 1937, 133 A.2d 428,
213 Md. 013.

Phrase “party to the action” in Su-
perior Court Rule providing that de-
fendant may move for leave as
third-party plaintiff to serve process

g3

Note 4
nnd complaint on person not a "pnrty
to tho action™ who is or may lie lia-
ble to him for all or part of plain-
tiff's claim against him. monns party
to the original action only nnd there-
fore first decedent could implead, as
I'hlrd-party defendants, partners, who
had already been impleaded as third-
party defendants by second defend-
ant. Novak v. Tigani. 1954. 110 A.2d
298. 10 Del. 100. 10 Terry 100.

Where complaint charged timt de-
fendant negligently drove her auto-
mobile into an automobile owned Iy
plaintiff wife and operated by her
husband, defendant wns not entitled
lo file a third-pnrty complaint
against the Imsimml seeking contribu-
tion from him as a Joint tort-feasor,
since to permit the third-party pro-
ceeding would he to render the has-
'Hand lh.iilo indirectly upon u claim to
(lie wife for which lie could not he
held liable directly. Ferguson .
Davis. 1954, 102 A.2d 707. 9 Terry
299.

Where owner and driver of first

automobile i \1 release dlschnrg
ing driver ot d automobile from
liability arisii at of collision of

two automobiles, and passenger in
second automobile brought action
against owner and driver of first au-
tomobile to recover for injuries sus-
tained in the collision, release wns a
liar to joinder hy owner and driver
of first automobile of driver of sec-
ond automobile as an additional de-
fendant. Killian v. Catnnese, 1934,
101 A2<1 379. 375 Pa. 593.

Where employee's dependents were
awarded workmen's compensation
nud brought >n action against third
party for employee’s death, third par-
ty was not entitled to join employer
as a party defendant, particularly
where third party alleged that em-
ployer was solely responsible for em-
ployee's injury, notwithstanding the
fact that the employer would lie enti-
tled to repayment of compensation
award. Baltimore Transit Co. V.
State, to Use of Scliriefer. 1944. 39
A.2d S5S. 183 Md. 074. 150 A.L.R. 400.

Where injur>d plaintiff has ro
right of actic against third party,
there can lie no contribution entitling



§ 3

Note 4

defendant to join third party as de-
fendant under Code 1931. art. 50, %
20-29, notwithstanding liability under
said Act may lie Joint or several,
since right of contribution is n deriv-
ative right and not a new cause of
action. Id.

Payment by one defendant on judg-
ment may be condition to judgment
against other defendant on cross
claim, but absence of payment is not
ground for dismissal of cross claim
or third-party complaint for recovery
of either indemnity or contribution.
Board of Ed., School Dlst. 10, Arte-
sia, Eddy.County v. Stnndimrdt, 1909,
43S P.2d 793. SO N.M. 543.

In nction against owner and driver
of automobile which collided witli
plaintiff's automobile, contribution
was not Invo'-ed, and joinder of de-
fendant driver's employer wns not
authorized hy SDC 33.01A01 et seq.
Mellcliar v. Frank. 1959, 98 N.\v.2d
345, 78 S.D. 58.

Whore garage which installed re-
built brake assembly in automobile
was sued hy motorist for property
damage and injury sustained in acci-
dent. when brakes failed, and garage
filed third-nnrty complaint against
its suppllei which filed third-party
complaint for indemnity from re-
hulldcr  which filed cross action
against garage, rebulldcr’s cross ac-
tion was properly a part of tho law
suit, as against garage's contention
that i? rcbuilder were held liable for
indemnity to supplier, rcbhuilder could
not be entitled to indemnity or con-
tribution from garage. Wilson wv.
Bob Robinson's Auto Service. 1973.
200 S.E.2d 393, 20 N.C.App. 47.

Where owner of automobile ui:d
employee were domiciled In Sebastian
county and employee went te I,0ogau
county to demonstrate a car to dece-
dent who wns killed in a collision
with a truck owned by a resident of
Lognn county, aud owner and its em-
ployee file.l suits in Sebastian county
against Iru. kK owner and obtained
service of process and decedent's ad-
ministrator brought suit in Lognn
county against owner of car and em-
ployee. administrator of decedent was
entitled to file a third-party com-
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plaint against the car owner asking
for contribution in the event thnt the
administrator should lk; held liable to
the truck owner on the Inttcr's cross
complaint. Northwest Motors. Inc. v.
Creekmoro. 1958, 318 S.W.2d 014. 229
Ark. 755.

Corporation which sold chemical
dust for use of spraying rice crops
from airplanes, knowing that such
chemical dust was inherently danger-
ous to ornad leaved plants, wns sub-
ject to strict liability for damage to
cotton crop from use of chemical
dust by owner of rice crop In spray-
ing rice crop, and was properly
joined as a defendant hy owner of
rice crop in action against it hy own-
er of cotton crop for damage to cot-
ton crop. Chapman Chemical Co. v.
Taylor, for Use and Benefit of Wil-
son, 1949, 222 S.W.2d S20, 215 Ark.
3L

In death action against contractors
and independent contractor to re-
cover for death of an implied invitee
of contractors, contractors laid right
to make independent contractor a
third party defendant even after
pinintiff had dismissed as ro indepen-
dent contractor under a covenant not
to sue. Giem v. Williams, 1949, 222
S.W.2d S0I), 215 Ark. 705.

5. Counterclaims

Where ,,00sts. injured in automo-
bile collision, and host brought action
against alleged tort-fensor. alleged
tort-feasor could not under 10 Del.C.
53 0301-0308. entitling joint tort-fea-
sor to money judgment for contrlbu-
tiot whpre he has hy payment dis-
eh rged "common liability™ or has
paid more (ban his pro rata share
thereof, maintain counterclaim for
contribution against host on theory
that host contributed to guests' Inju-
ry, in absence of allegation that
host's negligent conduct was willful
or wanton, in view of 21 Del.C. 8 21.
Lutz v. Boltz, 1953, 100 A.2d 047. 48
Del. 197. 9 Terry 197.

Where minor child's parents joined
as coplaintiffs in action hy child
against city and county alleging city's
negligence as proximate cause of
child's personal injuries, city's coun-
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terclaim against parents for contribu-
tion. alleging that parents’ negligence
wns sole or contributing cause of
child's injuries, should have been al-
lowed. [I'oterson v. City and County
of Honolulu, 1909. 402 P.2d 1007. 51
Hawaii 484.

6. Defenses In general

Third-pnrty defendant may avail
himself of guest statutes in defend-
ing a claim for contribution. Trout-
man v. ModlIn. C.A.Ark.1905, 353 F.
2d 382.

Where railroad employee, injured
In train derailment which occurred
when train was entering u private
crossing of steel company, recovered
for injuries from railroad in an ac-
tion under Federal Employers' Liabil-
ity Act, and railroad sought contribu-
tion or indemnity from steel company
in third-party action on theory that
stool company’s negligence in main-
taining crossing had caused derail-
ment, recovery hy railroad depended
upon state law regarding effect of
employee’s contributory negligence, so
that if there were no express agree-
ment as to indemnity between rail-
road and steel company, nnd em-
ployee were found to he contributor!-
ly negligent, steel company could
plead his contributory negligence as
a bar to any recovery ever hy rail-
road. Kennedy v. Pennsylvania R.
Co.. C.A.Pa.lOfIO, 282 F.2d 705.

Although both driver of naval tr lek
and preceding motorist whose .immo-
bile wns struck hy truck, were negli-
gent. government would not be liable
to automobile driver by way of con-
tribution for any damages he might
have to pay to injured occupant of
naval truck. Maddux v. Cox, C.A.
Ark.1907, 352 F.2(l 119.

In action under tho Federal Em-
ployers' Liability Act for negligence
of railroad In requiring employee to
walk along a dangerous route while
in a fatigued condition and after a
snowstorm, where the employee was
injured when he fell on the premises
of a third-party defendant, em-
ployee's inability to recover from a
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third-party tort-feasor because of his
contributory negligence would as a
matter of law deny the railroad's
claim against the third-party tort-
fensor for contribution. Panichelln
v. Pennsylvania R. Co., D.C.Pa.1958.
197 F.Supp. 345. reversed on other
grounds 268 F.2d 72, certiorari denied
80 ..Ct. 370, 361 U.S. 932. - L.Ed.2d
353.

Defendant motorist who settled ac-
tions for death resulting from colli-
sion between his automobile and au-
tomobile driven by joint tort-fensor
wns not precluded from maintaining
action for contribution on ground
that defendant was a volunteer since
lie bad available defense of contribu-
tory negligence against decedent im-
puted from joint tort-feasor’s alleged
negligence, since this Act permits a
suit over where party suing for con-
tribution obtained a release of par-
ties hy way of settlement. {larger v.
Caputo. 1966. 21S A.2d 108. 420 Pa.
528.

Unfairness (. «fraud may he assert-
ed by a joir.t tort-fensor against
whom contribution is sought by an-
other joint tort-feasor who negotiated
settlement with the Injured party.
Hodges v. U. S. Fidelity & Guaranty
Co., D.C.Mun.App.1052, 91 A.2d 473,
34 A.L.R.2d 1101

In action hy state of Maryland for
use of surviving parents of automo-
bile driver nnd surviving parents of
passenger and hv administrator, with
limited letters, of estate of automo-
bile driver to recover damages for
wrongful dentil nf driver, as result of
collision between automobile and
traetor-trailer owned hy defendant,
defendant wns uot entitled to set up
claim against administrator for con-
tribution to satisfy any judgment
that might be entered against defend-
ant, since neither stare of Maryland
nor administrator represented de-
ceased driver. In re State of Md. for
use of D’Agostiuo, 1955. 139 N.Y.S.2d
749, 285 App.Div. 1078.

Litigant could not escape liability
to cross complainant for contribution
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on ground thnt litigant wns not
served with n summons upon the
cross complnint, where litigant par-
ticipated actively in trial and cross-
examined cross complainant. Walton
v. Tull. 1002. 350 S,W.2d 20. 234 Ark.
§S2, 8 A.L.n.3d 70S.

7. Limitations

Date of defendant's performance of
any act or failure to net was irrele-
vant in determining whether suit
against defendant for contribution or
indemnity was barred by Tennessee
statute requiring a separate action to

nforcc contribution for injury or
wongful denth to he commence”
within one year after satisfaction of
judgment. DeVo&RBrokerage Co. v.
Goodyear Tire ubber Co., D.C.
Tenu.l000, 308 F.Supp. 270.

Presentation of claim against coun-
ty within six-month statutory limit
from date of plaintiff’s injuries wns
not a condition precedent to main-
taining a third-party action against
county for contribution under Ha-
waii's Uniform Contribution Among
Tortfeasors Act since no right of
contribution against county was en-
forceable until third-party plaintiff
had paid more than h.'s proportionate
share of underlying claim. Albert v.
Dietz, D.C.Hawaii 1258. 283 F.Supp.
854.

8. Questions for jury

This Act as enacted in Arkansas
reverses common-Inw rule against
contribution among joint tort-feasors
and innkes allocation nf pro rata
share of damages as among Joint
tort-fensors a jury question although
nil tort-feasors remain jointly and
severally liable for total amount of
duinages in so far as injured party is
concerned. Pnclnwski v. Bristol Lab-
oratories. Inc.. OU1.10G7, 425 P.2d 452.

9. Instructions

In action against building owner
for deatli of corporate painting con-
tractor’s employee who fell from
roof, wherein owner vrougnt Iin con-
tractor as third-party defendant,
charging that if Jury found timt con-
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tractor and its president were not
negligent jury should find for tho
owner was error since if owner was
not negligent contractor was not lia-
ble and case would then be ended,
and if owner was found negligent, its
recourse ngainst contractor was by
way of contribution nnd Jury should
have been instructed as to what
standard of care was imposed on n
landlord with respect to employee of
independent contractor. Moushey v.
U. S. Steel Corp., C.A.Pa.1907. 374 F.
2d 501.

10. Recovery of Judgment

Under 12 P.S. § 2054, providing
that the "recovery of a judgment™ by
the injured person against one Joint
tort-feasor does not discharge the
other joint tort-feasor, tho quoted
phrase does not Include the satisfac-
tion of judgment. Hilbert v. Rotli.
1950. 149 A.2d 048. 395 Pa. 270.

The words "recovery of a Judg-
ment", as used in this section, do not
discharge the other joint tortfeasors,
must be construed broadly to mean
actual recovery of a judgment, and
not merely rendition of the ont.
liackett v. Hyson, 1949, -ISWSSS.
72 R.I. 132, 109 A.L.R. 1099.

il. Entry of judgment

Entry of judgment against only
two or four joint obligors would not
affect such Joint obligors' right of
contribution against others. Gold-
berg v, Altman, 1959, 154 A.2d 279.
190 Pa.Super. 495.

12. Recitals In judgment

Under 12 P.S. §2US2 et seq., judg-
ment should be directed to the liabili-
ty of the defendant and to existence
of right of contribution from third-
pnrr.v defendant who had not been
Joined hy plaintiff as a party defend-
ant and should state that Judgment
was entered in favor of plaintiff and
against defendant and that defendant
and third-party defendant were joint
tortfeasors and tlmt right of contri-
bution existed in favor of defendant
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niul against third-party defendant
and that defendant "may hereafter
have judgment™ against third-party
defendant for amount; which the de-
fendant proves he lir.s paid to plnin-
tiff in excess of the designated
amount which third-party defendant
must contribute. Smith v, Whitmore,
C.A.Pn.1959, 270 F.2d 741.

13, Satisfaction of judgment

An injured party is entitled to only
one sntisfnetion for any injury.
Bittner v. Little. C.A.Pa.1959. 270 F.
2d 280.

Since plaintiff motorist had al-
ready received from one of joint
tort-feasors the sum of 85,000 in re-
turn for execution of a Joint tort-fea-
sors’ release, defendant joint tort-fea-
sor was entitled to have Judgment
marked satisfied under this Act
where verdict wns for only 81.050.
Weinstein v. Stryker. D.C.Pn.1007,
207 F.Supp. 34.

Where automobile passenger in-
jured In iCCldont occurring in Penn-
sylvania brought aetic.;i against host
only In New Tor': where she re-
covered judgment which wns satis-
fied. l.er voluntary satisfaction of
judgment barred action iu United
States District Court in Pennsylvan-
ia against driver of other vehicle.
Raleigh v. Peterson, D.C.Pn.1950, 105
F.Supp. 47.

Satisfaction of judgment entered
against one or more joint tort-feasors
releases all of them. Grantham v.
Board of County Cotn’rs for Prince
George's County, 190S, 240 A.2d 548,
251 Md. 28.

Where one joint tort-fensor was re-
leased on a fully satisfied judgment,
the other tort-feasor was also re-
leased and the results would have
been no different had they been con-
current or plural tort-feasors. Id.

Statute providing tha*- recovery
against one joint tort-feasor does not
discharge the other joint tort-fensor
does not alter common-Inw rule that
satisfaction of judgment against one
tort-feasor bars  further  action
against other torc-feas >rs. Id.
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An unsatisfied or partially satis-
fied judgment against one tort-fensor
will not discharge another. Id.

In action for injuries sustained in
un nutomobile accident against two
defendants where plaintiffs verdict
agninst the first defendant resulted
in Judgment which was satisfied on
record by thnt defendant, plaintiff
wns not entitled thereafter to pro-
ceed against tho second defendant.
Hilbert v. Roth, 1959. 149 A.2d 018
395 Pa. 270.

Rule thnt plaintiffs are entitled to
only one satisfaction for a tort, even
though two or more parties might
have contributed to causing their
loss, is not changed hy Code 1951.
Art. 50, 8§23, relating to contributions
among joint tort-feasors. Maryland
Lumber Co. v. White, 1954, 107 A.2d
73, 205 Md. 1SO0.

Under Nils section, defeiulnnt was
not discharged hy satisfaction of
plaintiffs’ judgments agninst defend-
ant's Joint tort-feasor, but such Judg-
ments could only be applied in reduc-
tion of the amount of any judgment
which might bo recovered against the
defendant. Hackett v. llyson, 1940,
48 A.2d 353, 72 R.l. 132, 100 A.L.R.
1090.

Plaintiff may have hut one satis-
faction for Ills injuries from joint
tort-fensors; accordingly, amount
paid for covenant hy one of them re-
duces liability of others by that
amount. Whittlesen v. Fanner. 1970.
409 P.2d 57, SO Nev. 347.

Uniform Contribution Among
Tort-feasors Act was intended to re-
verse conunon-law rule that satisfac-
tion of judgment by one Joint torr-
fensor discharged the other Joint
tort-feasors. Rio Grande Gas Co. v.
Stnhimuin Farms, Inc., 1909, 457 P.2d
304, SO N.M. 432.

Where Judgment of 8137,000 was
entered against one defendant in
original trial of both defendants nnd
judgment of 8150,000 was entered on
retrial of second defendant, satisfac-
tion of cither judgment would entitle
torr-fensnr against whom it wns laid
to contribution from the other, al-
though it would not discharge other
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tort-feasor from liability as to plain-
tiff, ) t plaintiff’s first satisfaction
must be credited to any subsequent
satisfaction which be sought. Wood-
ward v. Blythe, 1971, 402 S.W.2d 205,
249 Ark. 793.

14. Interest on judgment

Joint tort-fensor was liable for
contribution with regard to interest
paid by other joint tort-feasor’s in-
surer on judgment against such tort-
feasor where no interest between
date of payment anil date of money
judgment was allowed and no more
thnn legal rate of interest was paid.
International Harvester Co. v. Burks
Motors, Inc., 1972, 481 S.W.2d 351,
252 Ark. 816.

15. Summary Judgment

Where Judgment against one tort-
feasor was fully satisfied, the order
granting motion of other tort-fensor
for summary judgment should not
hnve been disturbed. Grantham v.
Board of County Com’rs for Prince
George's County, 1968, 246 A.2d 548,
251 Md. 28.

Where plaintiff sued joint tort-fea-
sors and obtained Joint verdict

84.
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agninst them but released one, he
could not be permitted to attack the
granting of summary judgment for
the other on theory that there wns
no proof thnt they were joint tort-
fensor.'t. Id.

16. Res Judicata

Section 1 of this Act authorizing
contribution from Joint tort-feasor
nnd subsec. (f) of thi- .tion provid-
ing that judgment determining liabil-
ity of several defendants to claimant
shall be binding among such defend-
ants in determining their right to
contribution or indemnity, except
where a claimant commenced an ac-
tion for injury or wrongful death
prior to the effecti- date of the
statute, were not unrelated, and ad-
judication of liability in suit com-
menced prior to effective date of
statute wns not res judicata as to
liability of the defendants in joint
tort-feasor's suit against another
Joint tort-fensor for contribution.
Watts v. Memphis Transit Manage-
ment Co., 1971, 462 S.W.2d 493, 224
Tenn. 721.

[Release or Covenant Not to Sue]

When a release or a covenant not to sue or not to enforce
judgment is given in good faith to one of two or more persons
liable in tort for the same injury or the same wrongful death:

(@ It does not discharge any of the other tortfeasors from
liability for the injury or wrongful death unless its terms so pro—
vide; but it reduces the claim against the others to the extent of
any amount stipulated by the release or the covenant, or in the
amount of the consideration paid for it, whichever is the great—

er; and,

(b) It discharges the tortfeasor to whom it is given from all
liability for contribution to any other tortfeasor.

Commissioners’ Comment

Subsection (a). Other Tort-
feasors Not Discharged. This is
retained from Section 4 of the
1939 Act, which dealt only with

the release. The covenant not to
sue or not to levy execution has
been added because it should obvi-
ouslv have the same effect. There

B
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seems to have been little difficulty
with the 1939 provision. It.
chan?es the technical rule as to
the effect of a release in many
states, but in most of them it will
make no significant change in
practice, since any plaintiff wish-
ing to hold other joint tortfeasors
insists on a covenant not to sue
instead of a release. The advant-
age to both plaintiff and the set-
tling tortfeasor of being permit-
ted to make an independent settle-
ment is sufficiently obvious.

Subsection (b). Effect on
Contribution. The 1939 Act pro-
vided. in Section 5. that a release
of any tortfeasor should not re-
lease him from liability for con-
tribution unless it expressly pro-
vided for a reduction "to the ex-
tent of the pro rata share of the
released tortfeasor” of the injur-
ed person’s recoverable damages.
This provision has been one of the
chief causes for complaint where
the Act has been adopted, and one
of the main objections to its adop-
tion.

The requirement that the re-
lease or covenant be given in good
faith gives the court occasion to
determine whethpr the transac-
tion was collusive, and if so there
is no discharge.

The idea underlying the 1939
provision was that the plaintiff
should not be permitted to release
one tortfeasor from bis fair share
of liability and mulct another in-
stead, from motives of sympathy
or spite, or because it might be
easier to collect from one than
from the other; and that the re-
lease from contribution affords
too much opportunity for collu-
sion between the plaintiff and the
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released tortfeasor against the
one not released. Reports from
the state where the Act is adopted
appear to agree that it has ac-
complished nothing in prevent’ng
collusion. In most three-party
cases two parties join hands
against the third, and this occurs
even when the case goes to trial
against both defendants. "Gen-
tlemen's agreements” are still
made among lawyers, and the for-
mal release is not at all essential
to them. |If the plaintiff wishes
to discriminate as to the defend-
ants, the 1939 provision does not
prevent him from doing so.

The effect of Section 5 of the
1939 Act has been to discourage
settlements in joint tort cases, by
making it impossible for one tort-
feasor alone to take a release and
close the file. Plaintiff’s attor-
neys are said to refuse to accept
any release which contains the
provision reducing the damages
“to the extent of the pro rata
share of the released tortfeasor,"
because they have no way of
knowing what they are giving up.
The "pro rata share" cannot be
determined in advance of judg-
ment against the other tortfeas-
ors. In many cases their chief
reason for settling with one rath-
er than another is that they hone
to get more from the party with
whom they do not settle. A pro-
vision for reduction in a fixed
amount will not protect the settl-
ing tortfeasor from contribution.
No defendant wants to settle
when ne remains open to contri-
bution in an uncertain amount,
to be determined on the basis of
a judgment against another in a
suit to which he will not be a
party. Some reports go so far as
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to say thrlthe 1939 Act has made
independent settlements impos-
sible. Many of the complaints
come from plaintiff’s attorneys,
who say that they can no longer
settle cases with one tortfeasor.
Such reports have reached other
states, and have been responsible
for a considerable part of the op-
position to the 1939 Act. The
New York Law Revision Commis-
sion has introduced a number of
bills for contribution acts, and
this-objection has been the chief
factor in Jefeating them.

It seems more important not to
discourage settlements than to

CONTRIBUTION AMONG TORTFEASORS

make an attempt of doubtful ef-
fectiveness to prevent discrimina-
tion by plaintiffs, or collusion in
the suit. Accordingly the subsec-
tion provides that the release in
good faith discharges the tort-
feasor outright from all liability
for contribution. This is consis-
tent with Section 1(d) above,
which provides that the settling
tortfeasor has himself no right of
contribution against another un-
less he has assumed the full re-
sponsibility to the claimant.

Action In Adopting Jurisdictions

Variations from Official Text:

Massachusetts.  Omits references
to "wrongful death", wherever ap-
pearing.

Tennessee. Adds subsection us fol-
lows: "Xo evidence of :t release or
covenant not to sue received by an-
other tort-feasor or payment therefor
may be introduced by a defendant t

Law Review

Effect of release of claim for tort

occurring in Massachusetts. Francis
L Xlchoison. 15 Annual Survey of
Mass.Law, Boston College, p. 12G

Effect of roleuse or covenant not
to sue. 43 Boston L'.L.ltev. 4201
(1903).

the trial of an action by a claimant
for injury or wrongful death, but
may be introduced upon motion after
Judgment to reduce a Judgment by
the amount stipulated by the release
or the covenant or hy the amount of
the consideration paid for it, which-
ever is greater.”

Commentaries

General release of one tortfeasor
releases all under this Act. 00
Mich.L.Itev. (38 (1902:.

Meaning and significance of this
section. Robert H. Griffith. 31 Pa.
B.A.Q. 322 (1900).

Library Reference«

Contribution C=B.
Release C=>29]2.

C.J.S. Contribution |iT, 12.
C.J.S. Release S 50.

Notes of Decisions

Gonerally 4
Comrion law 3
Discharge of other tortfeasor
Generally 5
Terms and scope of release or
covenant 6

Discharge d7/ tortfeasor given release
or covenant 8

Discontinuance of action 9

Purpose |

Reduction of
tortfeasor 7

Retroactive effect 2

claim against other
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1 Purpose

The purpose of tills section is to
encourage settlement without prdu-
dlce to the parties. Cartmel v. Wil-
linms, 1985. 215 A.2d 282, 207 Pa.Su-
iter. 144.

2. Retroactive effect

Release, given to one of three al-
leged Joint tort-feasors 11 months
after effective date of 12 P.S. 52082
et seq., was governed as to its effect
hy such Act, notwithstanding acci-
dent which gave rise to cause of no-
tion- against the three took place 13
months prior to Act's effective date,
and hence release to the one tort-fea-
sor did not preclude action agninst
the others. Smith v. Fenner. 19110
Idl A.2d 150, 399 Pa. (133.

This section of Uniform Contribu-
tion Among Tort-Feasors Act provid-
ing that when release or covenant
not to sue is given In good faith to
one of two or more persons liable in
tort for same injury, it does not dis-
charge any of other tort-feasors from
liability for Injury unless its terms
so provide, but it reduces claim
against others to extent of any
amount stipulated by release or cove-
nant, or in amount of consideration
paid for ir. whichever is greater, al-
ters substantive rights and is not ap-

plicable  re ronctively. Miller v.
Sohns, 1971, 4H4 SAY.2d -S4, 225
Tenn. 158.

3. Common law

here relationship between owner

building abutting on sidewalk, on
which pedestrian was injured in fall
due to accumulation of ice and snow,
and borough was one of primary and
secondary liability and not on-* of
Joiat and several liability, this Act
did aot apply, and co./mon-law prin-
ciple timt release of tort-feasor dis-
charges another tort-feasor who has
committed a concurrent or successive
tcrt applied. George v. llrehm, D.C.
Pa.1905, 240 F.Supp. 212.

At common law an injured party
could have for same injury but one .
satisfaction, and receipt of such sat-
isfaction, us consideration for a re-
lease executed by him, from a person

12 U.L.A.Civil rroc. and Rem.tavv*— tF ir
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Note 4
liable for such Injury, necessarily
worked a release of all others liable
for same injury even though It was
inteaded, or the release expressly
stipulated that the other wrongdoer
should not thereby be released.
Daugherty v. Hershberger, 1958, 12G
A.2d 730, 388 Pa. 387.

Under common law, a relense of
one joint tort-feasor is a release of
all. Wilbert v. Pittsburgh Consolida-
tion Coal Co., 1958, 122 A.2d 406, 385
Pa. 149. See, also, Swigert v, Welk,
1957,133 A.2d 428, 213 Md. 813.

An injured party may have but one
satisfaction nnd the receipt of such
satisfaction, either as payment of a
judgment recovered or as considera-
tion for a relense executed by injured
person, ft ->a person liable for such
injury, necessarily works a release of
all others liable for the same injury
and prevents further proceedings
against them, regardless of whether
the wrongdoers involved committed a
joint tort or concurrent or successive
torts. Girard Trust Corn Exchange
Bank v. Reliable Motors, 1954, 108
A.2d 870. 178 Pa.Super. 300.

ONG TORTFEASORS

4. Generally

Where administrator instituted no-
tion under 28 U.S.C.A. 8 1340 subJ.
(it), based ou death resulting from
gas explosion in housing project, and
United States was made defendunt
upon administrator's  successfully
contending that housing authority in-
volved was, for purposes of suit, a
federal agency so tiiat its employees
were employees of tin* government
within 2S U.S.C.A. § 1348 subd. (bl.
administrator could i.~! successfully
contend that a release executed by
administrator to the housing authori-
ty did not inure to benefit of 1’”Ited
States on ground timt release to
agent would not necessarily release
principal or on ground thut United
States and authority were joint tort-
feasors. Selietter v. U. S.. D.C.Pa.
1958. 131! F.."-upp. 931.

The words of a release should not
lie construed to extend beyond ex-
pres: consideration mentioned so as
to make release for pf)rties wli.'ch
they never intended or 1 mtomplutcd.
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Nots 4
Furtek v. West Deer Tp.. 1959, 150
A.2d 581,191 Po.Super. 405.

A person who accepts money from
n person agninst whom he has or
may have a claim has it within Ills
power to write into release what he
pleases and, in absence of accident,
fraud or mistake he is bound by
wliut he writes. Kent v. Fair, 1958,
140 A .21 445, 392 Pa. 272.

A release in full can omy be a re-
lense of what is described in text of
release. Id.

L'nder 12 P.S. S 20SG providing
that -release of one* joint tort-feasor
does not relieve him from liability
for contribution unless release pro-
vides for reduction to extent of pro
rata share of released tort-feasor of
Injured person's dnmages recoverable
against all other tort-feasors, tort-
feasor who bad given general release
to lady driver who had also taken re-
leases from her passengers had right
to require her to remain in action
brought by passengers against him,
since, even though he could not re-
cover contribution from her, his lin-
bilility would be halved if he could
estab'...h that she was joint tort-fea-
sor. Davis v. Miller, 1950, 123 A.2d
422, 385 Pa. 348.

A contract not to sue is In effect a
release, and is herefore a present
discharge. Caplan v. City of Pitts-
lu -eh. 195:. 100 A.2d 380, 375 Pa.
208.

Fact that brakemnn who alighted
from train after collision with truck
and injured leg while attempting to
cross ditch may have had cause of
action against owner of truck, and
that railroad's settlement with brake-
man was purely voluntary, would not
within itself justify withdrawing
railroad's claim against driver of
truck for amount paid hrnkemuu on
theory of contribution between joint
tort-feasors. Missouri Pac. li. Co. v.
E(I)Idson, 1971, 4«5 S.W.2d 85, 250 Ark.

5. Discharge of other tortfeasor—
Generally

Where total damages in excess of
two million dollars was sought from
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the United States llor injuries sus-
tained by children when bazooka
shell exploded, negotiation of $350,-
000 settlement by government by way
of release which failed to mention
specifically the person who had re-
moved IK- abandoned shell front gov-
ernment property did not extinguish
that pe.-son's potential tort liability.
United States v. Reilly, C.A.N.M.19G7.
385 F.2d 225.

Under Pennsylvania law, a release
of one of joint tort-feasors releases
the others. Bittner v. Little, C.A.Pa.
1059, 270 F.2d 2MJ.

If one Joint tort-feasor settles a
case with an injured plalntil,, and in
the process extinguishes the liubility
of the other joint tort-feasors, the
law implies a quasi contractual obli-
gation or an equitable one on the
part of those other tort-feasors to
reimburse the settling tort-feasor for
their pro rata shares of the settle-
ment fee. W. D. llubright Co. v. In-
ternational Harvester Co., D.C.Pa.
1973, 358 F.Supp. 1388.

Under Delaware ‘'aw, defendants
who "iok joint tort-feasors’ release
forfei =fL their claims for contribu-
tion. Gentry v. Wilmington Trust
Co., D.C.Del.1970, 321 F.Supp. 1379.

Uuder botli Pennsylvania and West
Virginia law, release which was exe-
cuted by passengers in connection
with settlement of clai:r. agninst host
driver and which released till other
persons precluded action hy passen-
gers against driver of other vehicle
involved in collision. Bonar v. Hop-
kins, D.C.Pn.1909, 311 F.Supp. 130. af-
firmed 423 F.2d 1301.

The giving of a covenant not to
sue one Joint tort-feasor does not dis-
charge the liability of the other Joint
tort-feasor. Hayden v. Ford Motor
Co., D.C.Mnss.19t57, 278 F.Supp. 207.

Under the Pennsylvania law, the
unqualified release of one tort-feasor
releases all others who are liable for

the wrong. Solar Elee. Corp. v. Gen-
eral Elce. Co., D.C.Pa.1957, lot) F.
Supp. 51

eIn the ease of Independent concur-
ring torts, the release of one wrong-
doer does not release the other. Pan-
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ichella v. Pennsylvania It. Co., D.C.
Pa.1057, 150 F.Supp. 79, cause ro-
munded on other grounds 252 F.2d
452,

Where plaintiff sued joint tort-fea-
sors and obtained joint verdict
against them hue released one, he
could not be permitted to attack the
granting of summary Judgment for
the other on theory that there was
no proof that they were Joint tort-
feasors. ~ Grantham v. Board of
County Com'rs for Prince George's
County, 1908, 240 A.2d 548, 251 Md.
28.

Release of one who is not legally
linble for Injury to another does not
operate to release culpable tort-fea-
sor. Eckels v. Klleger, 19U5. 210 A.
2(1 899, 205 Pa.Super. 520.

Under tills Act, release by injured
party to one jointly linble does not
release others also linble, unless re-
lease expressly so provides. Brown
v, City of Pittsburgh, 1902. ISO A.2d
399, 409 Pa. 357.

Giving of release and covenant not
to sue seller of allegedly defective
tractor for injuries received when
buyer’s employee fell off did not re-
lease buyer from liability tor the In-
juries. Levi v. Montgomery, N.D.
1003, 120 X.W.2d 383.

Where gas company settled judg-
ment secured against it hy reason of
gas explosion and secured from per-
sons injured in the explosion a re-
lease, which did not purport t re-
lease any claims against landowner
on whose property pipe was located
but wns stated to be without preju-
dice to gas company's right to pursue
claim fur contribution, and where gas
company did not give nc.ieo to land-
owner of its intention to settle, set-
tlement did not operate as a dis-
charge of landowner’s liability. Rio
Grande Gas Co. v. Stahmaiin Farms,
Inc., 19G9. 457 P.2d 304, SO N.M. 432.

Release of one joint tort-feasor did
not operate as release of alt other
joint tort-feasors where release was
executed in compliance with this Act.
Garrison v. Navajo Freight Lines,
Inc.. 1904. 392 P.2d 580, 74 N.M. 238.

Note 6

6. Terms and scope of release
or covenant

Instrument which was in form a
release, although not absolute und
unconditional, which wns given in re-
turn for settlement of Injury action
brought in Rhode Island by occu-
pants of automobile against operator
of truck on theory that tlielr injuries
resulting from truck's collision with
roar of nutomobile in Massachusetts
were caused by negligence in opera-
tion of truck and against lessor of
truck for negligence In leasing truck
with defective brnking mechanism,
anti which disclosed Intention of re-
leasors to preserve their rights
against manufacturer of truck did
not bar releasors' diversity action In
Massachusetts against manufacturer
for same injuries, but manufacturer
would not be precluded from showing
by evidence at trial that releasors ac-
cepted settlement in full compensa-
tion for Injuries and that instrument
was in fact a release of manufactur-
er. llaydon v. Ford Motor Co., D.C.
Mass.1907, 278 F.Supp. 207.

Release given by automobile pas-
senger to automobile driver releasing
driver and any and all other persons
of any and every claim or cause of
action arising out of nutomobilc-
truck collision effectuated a release
not only of automobile driver but
also of truck owner. Hnsselrodc v.
Giuigey, 1901. 172 A.'Jd 704, 404 I*n.
549.

Where release commenced with the
words “from all, and all manner of"
and then stated the dare and place of
the automobile accident and was fol-
lowed by “and especially the liability
arising out of the aforesaid accident™
ami no attempt was made to limit
the scope of the release to the claims
and demands of the original defend-
ant, the release released the husband
of plaintiff driving the automobile at
ilie time of the accident from liabili-
ty for contribution to defendant for
injuries sustained by the plaintiff
wife. Mayer v. Knopf, 1950, 152 A.
2d 482. 390 I'a. 312.

Under 12 U.S. J 20S3. providing
that a release by injured person of
ono joint tort-feasor does not (ls
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charge the other unless the relense
so provides hut reduces the claim in
the amount of consideration paid, a
release Is not a discharge of other
tort-feasors unless it specifically so
states. Hilliert v. itoth, 1959, 1-19 A.
2(1 048, 393 1'u. 270.

Under Code Stipp.1947, Art. 50, §
24, a release hy the injured person of
u Joint tort-feusor who has mude set-
tlement may provide for the dis-
charge of other tort-feasors without
naming them. Hodges v. U. S. Fidel-
ity & Guaranty Co., D.C.Mun.App.
1953, 91 A.2d 473, 34 A.L.K.2d 1101.

7. Reduction of claim against other
tortfeasor

Under Pennsylvania Act, amount
paid by hospital for its release from
claim for death of patron who wns
administered wrong type of blood
during operation was not deductible
from verdict recovered against tho
surgeon in charge of operation,
where hospital was not a party to
action against surgeon and ‘here was
no judicial Judgment of negligence
ugu.ist hospital. Mazer v. Lipshutz,
C.A.Pa.l0GO, 3150 F.2d 275, certiorari
denied 87 s.Ct. 72, 385 U.S. 833, 17
L.Ed.2(I CS.

Under Pennsylvania law. if a
plaintiff settles with a person and a
joint tort-feasor's release is given,
that person may not be sued by any
other person for contribution; how-
ever, if a second person is sued by
plaintiff, the settling party may he
brought on the record for purposes of
having trier of fact determine wheth-
er the settler was In fact a joint
tort-feasor; nnd unless the settler is
found to be a joint tort-feasor by a
competent trier of fact in a proceed-
ing to which lie is a party before the
entry of a judgment againsi the non-
settling party, the settler is uot tnk-
en to be a joint tort-fensor, and the
party against whom judgment is en-
tered has no right to have the Judg-
ment reduced as result of the relense,
nor can he then sue the settling par-
ty for contribution. Griffin v. U. S,
1).C.Pa.1973. 353 F.Supp. 324.

Where release given by plaintiff'to
one of drivers involved in automobile

CONTRIBUTION AMONG TORTFEASORS

collision provided that it operated as
satisfaction of plaintiffs claim
against other parties to extent of pro
rata share of purties released, dam-
ages payable by driver who wns not
given release would be cut in half If
drivers were joint tortfeasors. Hard-
ing v. Evans. D.C.Pn.1902, 207 F.
Supp. 852.

Where negligence of two parties
combined to injure a third party and
third party settles with one of the
negligent parties, under 12 P.S. §
20S3, amount of verdict against the
one tort-fensor is reduced by amount
Injured party received from other
tort-feasor in settlement. Pilosky v.
Dougherty, D.C.Pn.1959, 179 F.Supp.
148.

Where jury found that legal cause
of accident was joint negligence of
tlirep defendants, but one of such de-
fendants had been given release by
plaintiff, which release was given be-
fore right of other defendants to se-
cure money judgment for contribu-
tion had accrued and provided for a
reduction, to extent of prorata shnre
of released defendant, of plaintiff’s
damages recoverable nguln.it all other
defendants, plaintiff could recover
from unreleased defendants their
joint prorata shnre of the verdict
and costs, and neither of such unre-
leased defendants hud any right of
contribution against defendant whose
liability had been settled by the re-
lease. Smith v, Fenner, 19150, 101 A.
2d 150, 399 Pa. (533.

Where one of two joint tortfeasors
made payment to plnintiffs for inju-
ries in automobile accident and took
releases, which provided that dam-
ages recoverable against other tort-
fensor were reduced to extent of pro
rata share of tortfeasor who made
payment, and plaintiffs subsenuently
obtained verdicts against the joint
tortfeasors, plnintiffs could recover
from tortfeasor who did not obtain
releases only one half of the amount
of the verdicts less amount that they
received from oilier tortfeasor in con-
sideration for their releases, as
against plaintiffs’ contention that
they were entitled to recover one
half of each of the verdicts wholly
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Irrespective of amounts of the settle-
ment with other tortfeasor. Daugh-
erty v. Hershberger, 19,'0. 120 A.21
TOO. 386 Pa. 307.

In suit against lumber company
for conversion of carload of lumber
and plywood, in which plnintiffs
joined railroad as a defendant and
charged it with conversion by misde-
livery, order of satisfaction in favor
of the railroad operated us a release,
and claim against other tort-fensor
was required to be reduced by
amount of consideration pnid for or-
der of satisfaction. ‘Maryland Lum-
ber Co. v. White. 1954, 107 A.2d 73.
205 Md. 180.

Where bus company and Its driver
were released from all claims and de-
mands of passenger resulting from
collision between bus and railroad lo-
comotive, instrument did not specifi-
cally name railroad as a party re-
leased, but provided that the relense
should reduce to extent of pro rata
share of hus company or its driver,
any damages recoverable by passen-
ger against the railroad, railroad was
not released, but passenger's claim
against railroad wns reduced by
amount paid by bus company nnd its
driver. Raughley v. Delaware Coach
Co.. Del.Super.1952, 91 A.2d 245, S
Terry 343.

Under 47 Del.Laws, ¢. 151, §4. a
release of one joint tortfeasor will
not discharge a tortfeasor not named
therein, but will reduce injured per-
son's claim against tortfensor not
named in amount as great as consid-
eration paid for the release, or a
greater figure if release so provides.
Id.

Release which recited that plaintiff
reduced his cInims for damage to ex-
tent of prorata share of liability of
released tort-feasors for plaintiff's
injuries and resulting damages re-
coverable against all other tort-fea-
sors sufficiently complied with stat-
ute establishing conditions under
which injured person's release re-
lieves joint tort-feasor from liability
for contribution. Garrison v. Navajo-
Freiglit Lines. Inc., 1964, 392 P.2d
580. 74 N.M. 238.

Where action against general con-
tractors and independent contractor

Note 8
to recover for death of an implied in-
vitee of general contractors wns dis-
missed against Independent contrac-
tor under a covenant not to sue. and
contractors placed covenant in evi-
dence, thereby disclosing to jury the
amount which plaintiff had received
from independent contractor, contrac-
tors had benefit of this section, pro-
viding that a relense >f one joint
tort-fensor reduces clcl.:: "gainst oth-
ers in amount of consideration pnid
for relense, and were not entitled to
have the court, nfter verdict, make
the allowance again. Glem v. Wil-
liams. 1949, 222 S.W.2d 800, 215 Ark.
705.

8. Oischargo of tortfeasor given re-
lease or covenant

Where defendant in a personal in-
jury action arising out of collision of
his automobile with automobile in
which plaintiffs were riding released
and discharged host driver from all
claims and demands arising out of
the accident, such release constituted
a general release and a complete bar
to all claims and demands of any
kind which defendant had or might
in the future have had against host
driver, including right of contribution
from host driver. Follett v. Peter-
son, D.C.Pa.1959, 171 F.Supp. 631.

Where administrator of estate of
deceased Killed in automobile colli-
sion involving two automobiles exe-
cuted to one driver a release which
provided thnt damages recoverable
against any other person should be
reduced to extent of pro rata share
of responsibility for such Inmages of
party released, effect of release un-
der 1939 Act was to extinguish any
claim of administrator against re-
leased driver and to relieve released
driver of obligation to make contri-
bution to other driver or any other
joint tort-feasor, and when other
driver subsequently executed release
to first driver, other dtivcr had no
claim for contribution. M. F. A.
Mitt. Ins. Co. v. Mulliti, D.C.Ark.lU57.
150 F.Supp. 445.

Whether a third party defendant
was solely, severally, or jointly liable
to railroad employee, along with rail-
road, employee’s release of third par-
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ty defendant ex.Ingulshed such liabil-
ity, and therefore no right existed on
part of railroad to secure contribu-
tion from third party defendant since,
as between railroad and third party
defendant, no cause of action re-
mained in employee except against
railroad. Pnnlehella v. Pennsylvania
R. Co., D.C.Pa.1057, 150 F.Supp. 79.
cause remanded on other grounds 251
F.2d 452.

Homeowners’ release of Indepen-
dent plumbing contractor hired by re-
modeling contractor from liability for
fire damage allegedly caused by neg-
ligence of both contractors or their
employees did net deprive remodeling
contractor of right of contribution
from subcontractor for general con-
tractor’s liability, in absence of pro-
vision for pro rnta reduction in re-
modeling contractor’s liability. Blan-
chard v. Wilt. 19G3. 18S A.2d 722, 410
Pa. 350.

Where first motorist and his wife
In consideration of $951.10 pnid by
second motorist nnd his wife execut-
ed n release which was hendi "Re-
lease in Full of AH Claims™ and
which provided thnt it released sec-
ond motorist from claims which were
made or might be made by first mo-
torist and his wife because of "any
damage, loss or Injury, which hereto-
fore have been or which hereafter
may he sustained hy us in conse-
quence™ of automobile accident, re-
lease did not discharge second motor-
ist from liability to passenger In his
automobile for injuries sustained in
same accident, and lienee did not bar

§ 5.
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first motorist who was sued by pas-
senger for such Injuries from Joining
second motorist as an additional de-
fendant in such action. Kent .
Fair, 1958, 140 A.2d 445, 392 Pa. 272.

One who executed a general re-
lense after receiving payment for his
own damages Is precluded from
bringing third-party action for contri-
bution under 10 Del.C. 80301 et 'eq.,
against joint tort-fensor to whom he
addressed releuse. Brown v. Eakin,
Del.Srper.1957.137 A.2d 385, 11 Terry
574.

Release and covenant not to sue
discharges defendant given the cove-
nant from any possible liability for
tort of which defendant possibly
might hove been guilty, nnd dis-
eim.’es him from all liability or eon-
trlbui‘on to any of the other tort-fea-
sors. Levi v. Montgomery, N.D.1963.
120 N.W.2d 383.

9. Discontinuance of action

Where a plaintiff In action against
alleged joint tort-feasors arrived at
terms of settlement of action against
one defendant In accordance with
provisions of 12 P.S. ii 2082 et seq.,
which declares joint tort-fensors to
have right of contribution, and plain-
tiff included such relense in record,
and release complied with require-
ments of such sections, plaintiff wns
entitled, over remaining defendant’s
objection, to discontinue action
against such defendant with preju-
dice and preserve only action against
remaining defendnnt. Fleck v. Mar-
zano, D.C.Pn.1953, 108 F.Supp. 550.

[Uniformity of Interpretation]

This Act shall be so interpreted and construed as to effectuate
its general purpose to make uniform the law of those states that

enact it

Library References

Contribution C=5.

§ 6. [Short Title]

C.J.S. Contribution §11.

This Act may be cited as the Uniform Contribution Among

Tortfeasors Act.
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8§ 7. [Severability]

If any provision of this Act ortheapplicationthereof to any
person is held invalid, the invalidityshallnot affect otherprovi—
sions or applications of the Act which can be given effect with—
out the invalid provision or application and to this end the pro—
visions of this Act are severable.

I.J'H'ary References
Statutes C"=tH(7i. C.J.S. Statutes 8112.

8§ 8. ~[Repeal]
All acts or parts of acts which are inconsistent with the provi—
sions of this Act are hereby repealed.

§ 9.[Time of Taking Effect]
This Act shall take effect----——————-

107



UNITFORM CONTRIBUTION AMONC
TORTFEASORS ACT

Table of Jurisdictions Wherein Act Has Been Adopted

JurildICtion Laws effective Date Statutory Citation
Alaska - ... 1970, C. 80 4-20-1970 AS 09.16.010 to 09.16 060.
Arkansas 1941, Act 315  3-26-1941 ' Ark.Stats. §5 34-1001 to 34-1009.
ColorJdo 1977, €. .95 7-1-1977 C.RS. 13-59.5-101 to 13-50.5-106.
Delaware 1949, C. 151 5-27-1949 10 Del.C. if> 6301 a 6308.
Florida ......... 1975, ¢. 7?v 08 6-12-1975 West's F.S.A. § 768.31.
Hawaii —.......... 1941, Act 24 4-14-1941 * HRS 55 663-11 to 663-17.
Marv' «d . ... 1941, C. 344 6-1-1941 Code 1957, art. 50. 55 16 to 24.
Mas.4Chuttts 1962, C. 730 1-1-1963 M,G.L A c. 23IB. 55 1 to 4
Mississippi 1952, C. 250 4-15-1952 Code 1972, 5 85-S-5.
Nevada .......... 1973. C. 693 7-1-1973 N.R.S. 17.225 to 17.305.
New Jersey 1952. c¢. 335 5-22-1952 NJ.S.A. 2A 53A-1 to 2A:53A-5.
New Mexico 1947, C. 121 3-19-1947 NMSA 1970. 55 41-3-1 to 41-3-0.
North Carolina 1967, C. 047 1-1-1968 G.S. 55 13-1 to IB-6.
North Dakota 1957, C. 223 3-11-1957 * NDCC 32-38-01 to 32-33-04.
(oY LIT T 1976, H.B. 531  10-1-1*76 RC. 55 2307.31, 2307.32.
Pennsylvania 1951, p. 1130 7-19-1951 42 Pa.C.S.A. 55 0321 to 8327.
Rhode Island . 1940, c. 940 7-1-1940 Gen.Laws 1956, 55 10-6-1 to 10-6-11.
South Dakota 1945, C. 167 2-24-1945 SDCL 15-8-11 to 15-0-22.
Tennessee 1960, C. 575 4-3-1968 T.CA 55 29-11-101 to 29-11-106.
Wyoming 1977 C. 188 1-1-1978 W.S.1977, 55 1-1-110 to 1-1-113,

1Date of approval.
General V atutory Notes
Pennsylvania. The Pennsylvania act, cial Code (42 Pa.C.S.A. 55 3321 to 8327)

formerly contained In 12 P.S. 55 2082 to by L.1976. P.L. 586, No. 142, effective

2089, was reenacted as part of the Judi-

June 27. 1978.
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Law Review

Contribution unions antitrust vlolat-
orB. 29 Cathode U.L.Rev. 669 (1980).

8 I. [Right to Contribution]

Commentaries

Action In Adopting Jurisdictions

Variation! from Official Text:
Nevada. In subsec. (b),
"equitable Bhare" for "pro
wherever appearing:.
In suhsec. (e). substitutes
share" for "pro rata share".
North Carolina. Adds subsections as

substitutes
rata share”

"equitable

follows:

"(h) The provisions of this Article
shall apply to tort claims rgalnsl the
State. However. In such cases, the
same rules governing liability and the
limits of liability shall apply to the
."lute and Its agencies as In cases heard
before the Industrial Commission. The

State's share In such cases shall not ex-
ceed the pro rata 3hare based upon the
maximum amount of liability under the
Tort Claims Act.

”il) The provisions of this Article
shall apply to the Injury or death of an
employee of any common carrier by rail

12 U.L.A.-Civil Proc. 4 Rem.La*!—3
1384 PP

59

which
Chapt

States Code (43 U.S.C.
62-242 where such
caused

0.S.
Is
neglig
rail a

In any such

apply:
"(1)

"(2)

1s
er

subject to
2 of Title

the provisions of
45 of the United
55 51. et seq.) or
Injury or death
joint or concurring
ence of such common carrier by
nd any other person or persons.
Instance, the following will

by the

where liability Is Imposed or
sought to be Imposed only on
such common currier by rail, the
railroad is entitled to contribu-
tion from any other such person
or persons:

where liubility is imposed or
sought to be Imposed only on a
person or persons other than a
common currier by rail, such oth-
er person or persrns are entitled
to contr:butlon from the railroad;
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"(3) where liability Is Imposed or
sought to be Imposed on both a
common carrier by rail and any
other person or persons, damages
shall be determined as provided
In Chapter 2 of Title 45 of the
United States Code (45 U.S.C. if
51. et sen.) or G.S. 62-242 which-
ever controls the claim.”

Substitutes “proportionate” for
“pro rata,” wherever appearing.

In subsec. (c), substitutes "Intention-
ally caused or Intentionally contributed”

Ohio.

for “[wilfully or wantonly] caused or
contributed”.
Law Review
Comparative contribution. 14 John
Marshall L.Rev. 173 (1980).
Complexities of Oklahoma's propor-

tionate several liability doctrine of com -
parative negligence—Is products liability
next? William J. McNlIchols, 35 OkI.L.
Rev. 195 (1982).
Contribution
In Oklahoma. K.
Okl.B.J. 2193 (1979).

tortfeasors

among Joint
50

David Roberts.
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Wyoming. |In subsec. (e). Inserts "In-
sured” preceding references to tort-
feasors, wherever appearing.

Adds a subsection (h), which reads:
"W.S. t-t-110 through 1-1-113 do not af-
fect the comn on law liability of the
several Joint '.ortfeasors to have Judg-
ments recovered and payment mode
from them Individually by the Injured
parson for the whole Injury. The recov-

ery of a Judgment by the Injured person
against one (I1) joint tortfeasor does not
discharge the other Joint tortfeasors,
from liability to the Injured party.”

Commentaries

Contribution In Missouri. 44 Mn.L.
Rev. 891 (1979).

Contributions among tortfeasors: Kf-
fects of statutes of limitations nnd other
time limitations. Peter B. Kutner, 33
Okl.L.Rev. 2(13 (1980).

North Dakota equity for
Larry Krnft. 56 N.D.L.Rev.

tortfensors.
67 (1980).

Notes of Decisions

Index to Notes
19a

Supplementary

Banking transactions
Borrowed servant 17a
Compensatory damages 24
Construction with otner laws
Damages
Compensatory damages 24
Punitive damages 25
Fiduciary relationships 19b
Parent-chlld 18a
Punitive damages 2F
Questions of fact 27
Review, right to appral
Strict liability 20a
W arranty of merchantability 2kb

3a

26

1. Purpose

Judicial purpose to encourage settle-
ments Implicitly undergirded enactment
of Uniform Contribution Among Torts
Feasors Act. Lahocki v. Contee Sand &
Gravel Co.. Inc.. 1979. .198 A.2d 490. 41
Md.App. 579. reversed on other grounds

410 A.2d 1039. 286 Md. 579.

Uniform Contribution Among Tort-
feasors Act making persons Jointly or
severally liable In tort for same Injury
to person or property was Intended to
have full breadth and was not Intended
to be limited by meaning given prior
usage Clark v. Brooks, Del.Super. 1977.

377 A.2d 365. affirmed 391 A.2d 747.

Joint Tortfeasors Contribution Law is
Intended to prevent plaintiffs. I>y their
unilateral actions, from elecl'ng where
to place the burden of a common fault.

Markey v. Skog, 1974, 322 A.2d 513, 129
N.J.Super. 192.

Statute affording a right of contribu-
tion In those Instances where two or
more persons become Jointly liable Ir.
tort for same Injury to person r« irop-
erty remedies unfairness of alio ,ng a
disproportionate share of plalntirfs re-
covery to be borne by one of several

Joint tort-feasors and accomplishes ob-
ject of achieving a more equitable dis-

tribution of burden among those liable
in tort for same Injury. Hayon v. Coca
Cola Bottling Co. of New England, 1978.

378 N.E.2d 442. 375 Mass. 644.

Goal of Uniform Contribution Among
Tortfeusor's Act Is equity among tort-
feasors. Bartlett v. New Mexico Weld-

App. 1982, 646 I1*.2d 579.

Supply. Inc..
denied 848 P.2d

ing
98 N.M. 152, certiorari
794, 98 N.M. 336.
Uniform Contribution Among Tort-
feasors Act was Intended to apply where
two or more parties Inadvertently be-
come Joint tort-feiuors. City nnd Bor-
ough of Juneau v. Alaska Elec. Light &
Power Co.. Alaska 1981. 622 P.2d 954.
The principles of equity which apply
through the Uniform Contribution
Among Tortfeasors Act were intended
to govern contribution when one de-
fendant Is found to be Insolvent, and
were not intended to affect requirement
that relative degrees of fault are not to
be considered as factor In apportion-
ment. Arctic Structures, Inc. v. VVed-
more. Alaska 1979, 605 P.2d 426.

2. Retroactive effect
Inasmuch as cause of nctlon for con-
tribution arose in favor of Insurer on
January 21), 1979, when Insurer paid
Judgment entered against |Its Insured,
one of Joint tort-feasors, application of
statute specifically enacted to compel
contribution between Joint tort-fensors,
which became law on October 1. 1976.
did not violate section of Ohio Constitu-
tion prohibiting passage of retroactive
laws, notwithstanding fact that mishap
occurred prior to effective dute of con-
tribution statute. Nationwide Mut. Ins.
Co. v. Marclnko. 1980. 436 N.E.2J] 551,
Ohio Com.PI. .
The Contribution Among Tort-Feasors
Act has been amended as a result of the
enactment of tho comparative negli-
gence act; the effective date of the
comparative negligence net, July 1. 1973,
was the date upon which the amend-
ments became effective, and such
amendments applied u litigants In ac-
tion which was based upon facts which

took place subsequent to July 1. 1973.
Bartels v. City of WIllIston. N.D.1979,
276 N.W.2d 113.

Uniform ContMbutlon Among Tort
feasors Act did not apply to a case In
which f'nal Judgment was entered prior
to Ju.y 1. 1977. HlIllmnn v. Bray Lines.
Inc.. 1978. 591 P.2d 1332. 41 Colo.App.
493.

Defendant driver, who settled with
plaintiff In wrongful death action nrls-
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,nir nut of automobile collision, could
e irevail against third-party defend-
mt. Department of Highways, under a
nvory of contribution, where settlement
‘m,iH place before July 1, 1977, effective
rate of Uniform Contribution Among
loini Tortfeasors Act, and hence cose
Wits governed hy common law of Colora-
I» under which contribution between
mint tortfeasors was not permitted.
«Ullenson v. Department of Highways,
;1.7S, 5911 P.2d 979. 41 ColO.App. <60.

Uniform Contribution Among Tort-
feasors Act applied to August 1977 set-
ilemenr of tort action even though al-
leged tortious conduct occurred before
Inly 1, 1977, the effective date of Act.
Sommey v. Lacy, 1978, 588 P.2d 892, 42
I'olo.App. 1.

Condole operator which entered Into
eettlement after effective date of Uni-
form Contribution Among Tortfeasors
.vet with pnrtles Injured as result of
gondola crash occurring prior to effec-
tive date of Act could seek contribution
from parties charged as Joint tort-fea-
sors. Coniaris v. Vnll Associates. Inc.,
1978, 580 P.2d 224, 190 Colo. 392.

Uniform Contribution Among Tort-
feasors Act does not affect any vested
rights of tort-feasors or create any new
obligations In respect to their tort lia-
bility nnd thus can constitutionally be
applied to pending cases even though
actions giving rise to tort liability pre-
date passage of Act. Village of KI Por-
tal v. City of Miami Shores, Fla.1978.
362 So.2d 275.

3a. Construction with other laws
Pennsylvania's comparative negli-
gence statute was not applicable In
measuring contribution among Joint
tort-feasors, tough settlement with
plaintiff and execution of general re-
lease occurred after the statute was
In effect, where the underlying tort oc-
curred before tho sta'ute'B effective
date. Slaughter v. Pennsylvania X-
Ray Corp., C.A.Pa.1981, 638 K.2d 639.
New Jersey Joint Tortfeasors Contri-
bution Law allowing contribution in re-
gard to a “"wrongful act" does not
bar un action for contribution hased on
a liability arising without fault under
statute making a bank which pays an
Instrument on a forged endorsement ab-
solutely liable for conversion. Tormo v.
Yormark. D.C.N.J.1975. 398 F.Supp. 1159.

The Tort Claims Act Is not Incompati-
ble with and, hence, should be read to-
gether with the Joint Tortfeasors Con-
tribution Lav/. Ezzl v. DelLaurentls,
1960, 412 A.2d 1342. 172 N.J.Super. 592.

Tort Claims Act must be read In pari
materia with Joint Tortfeasors Con-
tribution Law to tho extent not incon-
sistent. Polyard v. Terry, 1977, 372 A.
2d 378, 148 N.J.Super. 202. reversed on
other grounds 390 A.2d 653. 160 N.J.
Super. 497, affirmed 401 A.2d 532. 79 N.J.
54T.

Workmen's Compensation Act wund
Joint Tortfeasors Contribution Act must
be read In pari materia. Schwelzer v.
Elox Division of Colt Industries. 1975.
336 A.2d 73. 133 N.J.Super. 297, affirmed
359 A.2d 857. 70 N.J. 280.

Nothing in either the text, history or
policy of the New Jersey Tort Claims
Act mandates the abrogation or limita-
tion of the right of contribution as leg-
islatively established and Judicially con-
strued. Markey v. Skog, 1974, 322 A.2d
513, 129 N.J.Super. 192.

In reconciling provisions of Contribu-
tion Among Tort-Feasors Act nnd the
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comparative negligence act. Supreme
Court would avoid a construction which
would permit Imposition of greater lia-
bility on nonreleased tort-feasor with a
right of contribution In multiple-party
tort-feasor situation; such construction
would not be In accordance with basic
concepts of Justice. Bartels v. City of
W lllIston. 1979. 276 N.W.2d 113.

In action for negllger.ee arising under
comparative negligence act. when deter-
mining right of tort-feasor to contribu-
tion. the prorata shares of common lia-
bility are to be determined In proportion
to the percentage of negligence attribut-
able to each tort-feasor under tho com-
parative negligence act. Id.

Electric utility employing lineman In-
jured In fall from pole was Immune, un-
der Workers' Compensation Act, from
clulm for Indemnity made by lineman's
belt manufacturer found to have been
negligent In causing lineman's .all. W.
M. Ilinshlin Co. Smith, irS2, 643 S.W.
2d 526. 277 Ark. 40b

Alleged negligent premises owner's
claim for contribution against hospital
whose alleged negligence aggravated In-
juries which occurred on the premises
was a medical malpractice claim that
could not be raised In personul injury
action without being first presented Ilo
medical liability mediation panel In ac-
cordance with statute providing that
person or representative claiming dam -
ages by reason of Injury, death or mon-
etary loss an account of alleged mal-
practice by health maintenance organi-
zation shall submit claim to appropriate
medical liability mediation panel before
claim may be filed In state court. Walt
Disney World Co. v. Memorial Hospital.
Fla.App.1978, 363 So.2d 593.

5 Law governing

Though the time when entitlement lo
contribution comes Into being Is when
the common liability of the tort-feasors
to the claimant Is extinguished, it Is the
law in effect at the moment of the Inju-
ry thnt determines the responsibilities
of the tort-feasors nmong themselves.
Slaughter v. Pennsylvania X-Ray Corp.,
C.A.Ha. 1981. 638 F.2d 639.

Uovernmenlal Interest of Pennsylvan-
ia In demanding accountability of Its
corporations was paramount to Interest
of New Jersey in granting charitable
Immunity to defendant university in re-
spect to clulm that injuries sustained by
plaintiff while participating In coopera-
tive education program were caused by
negligence of university In falling to ad-
equately Inspect and supervise area
where plaintiff wns required to work In-
asmuch. as defendant was Incorporated
in Pennsylvania and It was Inappropri-
ate under circumstances for New Jer-
sey as situs of Injury to deny right giv-
en cleimants under Pennsylvania Law
to sue nonprofit corporations. Wuerffel
v. Westlnghouse Corp.. 1977. 372 A.2d
659. 148 N.J.Super. 327.

6. Definitions

For purposes of Uniform Contribution
Among Tortfeasors Act. plaintiff's suit
for breach of Implied warranty brought
against supermarket arising from Injury
to plalntl.-i’s tooth allegedly caused by
substance In a meat product 30ld by su-
permarket could be a "“claim In tort"
which would allow plaintiff to claim the
role of an Injured per>>n under Act.
Loh v. Safeway Stores, Inc., 1980, 422
A.2d 16. 47 Md.App. 110.

Under the- Joint Tortfeasor’s Contri-
bution Act, a defendant whose responsi-
bility arises out of strict liability and
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another defendant whose responsibility
imdue to negligence may be Joint tort-
feasors. Cartel Capital Corp. v. Fireco
of New Jersey. 1980. 410 A.2d 674. 81 N.
J. 548. 19 A.L.R.4th 310.

County, whose negligence was less
than plaintiffs negligence and less than
that of gas company whose negligence
exceeded plaintiffs negligence, wns not
a "Joint tortfeasor"” for purposes of
Joint Tortfeasors Contribution Law;
thus, gas company was not entitled to
contribution from county but was re-
ulred to pay entire Judgment minus
eduction for plalntlrfs contributory
negligence. Nora v. Livingston Tp.,
1980, 410 A.2d 278, 171 N.J.Super. 579.

Trial court could properly determine
that where defendant was directly liable
to Injured plaintiff It was a joint tort-
feasor and could be ordered to pay con-
tribution to one codefendant as well as
*o Indemnify another codefendant. Jon-
nelt v. Colorado Fuel & Iron Corp., 1980,
398 N.E.2d 755, 9 Moss.App. 823.

Term “liable In tort,” as used In stat-
ute affording a right to contribution In
those Instances where two or more per-

sons become Jointly liable In tort for
same Injury to person or property. Is
broad In scope and not suitable lan-
guage for Implying a narrow or restrict-
ed range of application within frame-
work of potential tort defendants. Hay-

New

on v. Coca Cola Bottling Co. of
England. 1978, 378 N,E.2d 442, 375 Mass.
644,

7. Common law

Absent any contractual right, business
would have no right of contribution or
Indemnification against Independent
contractor as joint tort-feasor under

Mississippi law- If both actually con-
tributed to accident, neither has com-
mon-law right of contribution against
the other. Ramsey v. Georgia-Pacific

Corp.. C.A.Miss. 1979, 597 F.2d 830, on
remand 518 F.Supp. 393.

Third-party defendant, an engineering
firm. In complaint seeking contribution
on theory that firm negligently super-
vised, tested. Inspected and examined
construction work performed by con-
tractor. which was defendant In suit for
damages for Injuries arising from gas
explosion, was protected at common law

without agreement If Its liability were
purely vicarious. Shea v. Bay State
Gas Co.. 1981, 418 N.E.2d 597. 383 Mass.
218.

8. Generally

Under Pennsylvania law, right to con-
tribution In tort action a-lIses only
among joint tort-feasore. Teach v. U.
S.. D.C.Pa.1982, 546 F.Supp. 526.

Mississippi Joint tort-Teasor contribu-
tions statute provides for contribution
only among judrment debtors. Ramsey
v. Georgia-Pacific Corp. C.A.Miss. 1379.
597 F.2d 891), on remand 518 F.Supp. 393.

Contribution will not arise from dis-
tinct causes of action, regardless of how
similar the events may have been or
how close In time they may have oc-
curred. Klotz v. Superior Elec. Prod-
ucts Corp., D.C.Pa.198U, 498 F.Supp.
1099.

Except as provided by statute, there
is no right of contribution In Mississippi
where the parties are joh I. tort-feasors.
Hartford Acc. & Indem. Cl. v. Mitchell
Bulck-Poniloc and Equipment Co.. D.
O.Miss. 1979. 479 F.Supp. 345.

Under law of MIBs.ssippl, there is no
apportionment or contribution- between
one or more or all of parties guilty of
tortious conduct. Hood Dealers
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Transport Co., D.C.MlIss.1979. 472 F.

Supp. 250.

In Rhode Island, contribution Is gen-
erally available between Joint tort-
feasors for negligent acts that are the
concurring causes of plaintiff's Injury.
Testa v. Wlinqulst, D.C.R.L1978, 451 F.
Supp. 388.

Tennessee's adoption of Uniform Con-
tribution Among Tort-Feasors Act la In-
terpreted as having- changed substan-
tive law of contribution of Tennessee.
PInzer v. Wood. D.C.Tenn. 1979, 82 F.R.
D. 607.

One who Is
nonetheless recover
another tort-feasor
Tortfeasors Contribution Act.
v. Tolstow, 1982, 445 A.2d 84.
Super. 84.

There ar, two prerequisites to right of
contribution among negligent parties;
common liability because of such negli-
gence and party clnlming contribution
paid more than its share of common lia-
bility. Nora v. Livingston Tp., 1980, 410
A.2d 278, 171 N.J.Super. 579.

Only requirement for eligibility under
L'niform Contribution Among Tort-
feasors Act Is that persons Jointly or
severally bn liable in tort for same Inju-
ry to person or property. Clark v.
Brooks. Del.Super.1977, 377 A.2d 366, af-
firmed 391 A,2d 747.

Relationship among themselves of
those liable to Injured party or a com-
mon basis of liability Is not a factor In
determining eligibility under Uniform
Contribution Among Tortfeasors Act.

statutorily liable
contribution from
pursuant to Joint
PeterBcn
184 N.J.

may

In the absence of a clear legislative
mandate to the contrary, the It terest of
the Slate both In obtaining repose and
In having a timely opportunity for the
Investigation of claims against It muBt

yield to the overriding equities which
underpin the contribution luws. Markey
v. Skog. 1974, 322 A.2d 613, 129 N.J.
Super. 192,

Essential elements for contribution In
tort uctlun ure common liability of joint
tort-feasors to an Injured party and
payment by ono of tort-feasors or more
than his share nf that liability. Nation-
wide Mut. Ins. Co. v. Marclnko, 1980,
436 N.E.2d 551, Ohio Com.PI. .

Basis for contribution lies In the rela-
tionship between tort-feasors them-
selves. not on their common liability to
the injured party. Id.

Joint tort-feasor, who pays more than
his proportionate share of common lia-
bility after effective date of Contribu-
tion Among Joint Tortfeasors Act as re-
sult of Injury which was suffered prior
to effective date of Act. may assert
claim to recover amount which he paid
In excess of his proportionate share of
common liability. National Mut. Ins.
Co. v. Whitmer. 1982, 435 N.E.2d 1121, 70
Ohio St.2d 149, 24 0.0.3d 2-,8.

Language of statute providing that
when two or more persons become
Jointly liable In tort for same Injury to
person or property, there ehei! be right
of contribution among then requires
that potential contributor bo directly

liable to plaintiff.
v. Westerllnd. 1978. 373 N.K.2d
Mass. 524. .

Right of contribution la of statutory
origin In South Dakota. Dehn v. Prou-
ty. S.D.1982. 321 N.W .2d 534.

Each joint tort-feasor |Is responsible
for wrong and they may be sued Jointly
or severally, subject .lowever. to right
of contribution among them, which
right may he exercised by defending

Liberty Mut. IFT (:;:704
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party In principal

action. Whltlng V.
Hofflno. 1980. S.D.

294 N.W.2d 921. -—-

Comparative negligence statute does
not affect action for contribution be-
tween two Joint tort-feasors tinder Uni-
form Contribution Among Joint Tort-
feasors Act. Liberty Mut. Ins. Co. v.
General Motors Corp., 1982. 653 P.2d 96.

— Hawaii —
Where both negligence and strict
products liability sounded In tort, ques-

tion of contribution between defendant
tort-feasors was properly decided under
the Uniform Contribution Among Tort-
feasors Act as adopted In New Mexico.
Sanche* v. City of Esoanola, App.1980,
615 P.2d 993, 94 N.M. 993.

In case which Involves Injury that Is
not divisible, apportionment cannot ra-
tionally be applied. Chrysler Corp. v.
Todorovich, Wyo0.1978, 580 P.2d 1123.

Jurisdiction in matters concerning
contribution is concurrently In courts of
law and courts of equity. Celotex Corp.
v. Campbell Roofing and Metal Works.
Inc., Mlss.1977. 352 So.2d 1316.

9. Nature of right

Recovery under the Pennsylvania Uni-

form Contribution Among Tortfeasors
Act Is a recovery In assumpsit or con-
tract rather than In tort. M atter of
Reading Co.. P,C.Pa.t975. 401 F.Supp.
1249.

Contribution. |Indemnity and appor-
tionment are each procedures to ap-
proximate an equitable division of re-

sponsibility between defendants who are

Jointly liable to plaintiff and. sb such,
equitable principles are applied. Em -
broy v. Borough of West Mifflin, 1978,

390 A.2d 765. 257 Pa.Super. 168.

Claim for contribution Is ncllon sepa-
rate and distinct from underlying tort;
rights and obligations of tort-feasors
flow, not from (tort, but from Judgment
or settlement elf. Coniarls v. Vail
Associates. In,... 1978. 586 P.2d 224, 196
Colo. 392.

Suit for contrlhutlun is. whether in
equity or at law. not ex delicto in na-
ture. Security Fire Protection Co.. Inc.
v. City of Ripley. Tenn.App.1980, 608 S.
W.2d 874.

10. Commaci liability

Right of contribution must arise from
the duty each of the wrongdoers owes to
the injured party and not from any obli-
gations of tne wrongdoers among them -
selves. Fl8chbach & Moore Intern.
Corp. v. Crane Barg R-14. C.A.Md.1980,
032 F.2d 1123.

W here outcome of claim of defendant
I" Ited States against third-party de-
ft lant was nol derivative of or deter-
iu...ed bj outcome of plaintiff's claim
agalr.it United States, there was allega-
tion of separate and not Joint torts, and,
under Pennsylvania law, contribution
was not appropriate. Tesch v. U. S..
D.C.Pa.1982, 546 F.Supp. 526.

Under X'ennsylvanla law, two persons
are not acting Jointly for purposes of
committing Joint tort If acts of original
wrongdoer and Joint tort-feasor are sev-
erable as to time, neither having oppor-
tunity to guard against other's acts and
each breaching different duty owed to
plaintiff. Id.

In  principle, right of contribution
rests upon common liability of wrong-
doers for loss notwithstanding fact that
liability of each wrongdoer may rest on
different ground; he /ever, any entitle-
ment to contribution which a concurrent

81
Note 10

wrongdoer may have from another cul-
pable party arises from duty each of
wrongdoers owes to injured party, ns
opposed to obligation running among
themselves. Fischhach & Moore Intern.
Corp. v. Crane Barge R 14. D.0.Md.1979,
176 F.Supp. 282. affirmed 632 F.2d 1123.

Mississippi statute governing appor-
tionment or contribution |Is applicable
only In an action for damages where
Judgment Is rendered against two or
more defendants Jointly and severally os
Joint tort-feasors and Is inapplicable In
situation where defendant Is sued alone
as a tort-feasor. Hood v. Dealers
Transport Co.. D.C.Mlss. 1979, 172 F.
Supp. 250.

Under South Dakota law. contribution
Is device through which portion of lia-
bility can be shifted, hut party Is en-
titled to contribution only when there Is
Joint or several liabliltv, and the mere
fact of concurrent negligence or fault
does not give rlso to right of contribu-
tion. Parker v. Stetson-Ross Mach. Co.,
Inc.. D.C.S.D.1977. 427 F.Supp. 249.

Retailer was entitled to contribution
under Joint Tortfeasor’s Contrlbullon
Act. whero It had negligently serviced
flre-extingulshling system nnd had sold
defective system manufactured by de-
fendant. since damages resulted from
wrongful act, neglect or default of both
retailer and manufacturer. Cartel Capi-
tal Corp. v. Fireco of New Jersey, 1980,

410 A.2d 674. 81 N.J. 548. 19 A.L.R.4th
310.
Tort-feasor originally causing Injury

and physician who subsequently aggra-
vates or causes new Injury are not Joint
tort-fensors. Lasprogata v. Qualls.
1979, 397 A.2d 803. — Pa.Super. —

In order to recover on claim for con-
tribution it Is necessary to establish
thnt defendant was jojntly or severally
liable In tort. Stone é Vvebster Engi-
neering Corp. v. Heyl Patterson, Inc.,
1978. 395 A.2d 1359. — Pa. Super —

In order for tort-feasor to be entltled
to contribution from another tort-feasor
whoso negligence bus concurred In pro-
ducing Injury to third person, such third
person must have an enforceable cause
of action nol only agninst tort-feasor
seeking contribution but also against
one from whom contribution Is sought.
Rigsby v. Tyre, Del.Super.1977. 380 A.2d

Where house vendors and real estate
brokers were Joint tort-feasors with
exterminator In causing the same injury
or damage to house purchasers, al-
though liability of exterminator arose
by virtue of statute and liability of the
vendors and brokers arose out of com-

mon-law principles, all parties were
within purview of Joint Tortfeasors
Contribution Law. Neveroskl v. Blair,

1976, 358 A.2d 473. 141 N.J.Super. 365.

True test for contribution Is Joint lia-
bility, not Joint, common or concurrent
wrongs. Id

It Is common liability at the time of
the accrual of plcintlff's cause of action
which Is the sine qua non of defendant's
contribution right: If th»re Is common
liability to plaintiff at t..at time, that
Is, common liability as a matter of fact
even though then wunadjudicated, de-
fendant cannot he deprived of his incho-
ate right by reason of plaintiff's loss
thereafter of his own right of direct ac-
tion against the Joint tortfeasor. Mar-
key v. Skog, 1974, .322 A.2d 513. 129 N.J.
Super. 192.

Contribution |Is appropriate between
persons who are liable Jointly In tort for
the same injuries, even if they are lia-
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ble on different theories of tort liability;
thus, a negligent defendant may obtain
contribution from a person who was
Jointly liable on theory of strict liability,
and the converse Is also true. Wolfe v.
Ford Motor Co.. 1982. 134 N.E.2d 1008.
388 Mass. 95.

Contribution requires the parties to
share the liability or burden and In ap-
propriate where there Is a common lia-
bility among the parties. Dehn v.
Prouty, S.D. 1982. 321 N.W.2d 534.

The obligation of the Uniform Contri-
bution Among Tortfeasors Act to con-
tribute toward a payment of a Judgment
Is predicated on Joint or several liabili-
ty. Sanchez v. City of Espanola, App.
1980, 615 P.2J 993. 94 N.M. 993.

When multiple parties are responsible
for the same Injury, and all are found
liable, each and every one of them Is a
Joint tort-feasor and Is required by the
-uniform Contribution Among Tort-
feasors Act to contribute his pro rata
share of Judgment against them all. Id.

Common llabllltv for contrlbutl 1 pur-
poses Is determinable os of the date of
accrual of plaintiff's claim, td.

Evidence sustained finding that r.one
of the defendants acted as agents In
connection with purchase of land and
that none of plaintiffs were Joint tort-
feasors with anv of the defendants with
respect to the transaction, so that nlnin-
tiIffs were not entitled lo Indemnity or
contribution from defendants. Shnhnn
v. Stryker. 1976. 560 P.2d 540. 90 N.M.
119.

Supplier of fertilizer spreader was not
entitled to contribution from manufac-

turers where those parties were not
Joint tort-fensors and did not share
common liability. Larson Mach., Inc. v.
Wallace. 1980, 6011 S.W.2il I. — Ark.

11. Accrual of right

Orders severing for trial asbestos-re-
lated personal Injury claims against
those defendant manufacturers who had
not filed for bankruptcy were not final
for purpose of appeal notwithstanding
contention thut severance would pre-
clude nonbankrupt defendants from re-
covering contribution from the bankrupt
defendants or maintaining action for
contribution and apportioned damages
or would preclude claims that those de-
fendants who filed bankruptcy were
wholly or partially responsible for the
injuries anil notwithstanding prospect of
bankruptcy court orders of discharge.

M atthews v. Johns-Manvlllc Corp.. 1982,
453 A.2d 362, Pa.Super. — .
Right to ~contribution or Indemnity

does not accrue until after Judgment Is

entered against a defendant. Cola wv.
Packer. 1978, 383 A.2d 460. 156 N.J.Su-
per.

77.
A defendant's right to contribution
from a joint tort-feusor Is an Inchoate
right which does not ripen Into a cause
of action wuntil he has paid more than
his pro rata portion of the Judgment ob-
tained against him by plaintiff: It Is at
that point that his cause of action for
contribution accrues. Markcy v. Skog,
1974. 322 A .2d 513. 129 N.J.Super. 192.

Even though equity for contribution
arises at tlma of creation of relationship
between parties, right to sue therefore
accrues when party has paid more than
his share of Joint obligation. National
Mut. Ins. Co. v. Whillmer. 1982, 435 N.
E.2d 1121. 7U Ohio St.2d 149. 24 0.0.3d
218.

No cuuse of ectlon for contribution
accrues to Joint tort-feasor until there
has been Judgment against him or set-
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tlement of claim. Conlarls v. Vail As-
sociates, Inc.. 1978, 586 P.2d 221. 196
Colo. 392.

12. Wanton or willful negligence

An active tort-feasor does not have a
right to Indemnification for lawful dam -
ages he has paid to an Injured third
party from a joint tort-feasor guilty of
wanton or willful misconduct which
contributed to the injuries where the
third-party tort-feasor was an "employ-
er" under the Workmen's Comnensatlon
Act. Seaboard Coast Line R. Co. v.
Smith, Fla. 1978, 359 So.2d 127.

13. Imurer*

Under Maryland law, where one party
was entitled to Indemnity from another,
the right to Indemnity was not defeated
hy the fact that the loss to be Indemni-

fied for was actually paid by nn Insur-
ance company. Tillman v. Wheaton-
Haven Recreation Ass'n. Inc., C.A.Md.

1978. 580 F.2d 1222.

Owners of adjoining property and con-
tractor. against whom the claims of
owners of building for damage resulting
from fite spreading from the adjoining
property to building nnd resulting from
contractor's demolition of the adjoining
properly were released after the clalmH

weic settled, were not "Joint tort-
feasors" with Insurance agent against
whom property owners sought to re-

cover for a breach of promise to secure

fire Insurance. Huff v. Hartmugh, 1981.
135 A.2d 1(18, 19 Md.App. 661.
Absent statutory prohibition, provi-

sions of automobile liability policy ex-
cluding from coverage members of In-
sured's family or household are valid
and relieve Insurer from payment of
Judgment against Its Insured recovered
by way of contribution hy Joint tort
feasor when thut Judgment Is based on

Injury to Insured's spouse; Uniform
Contribution Among Joint Tortfeasors
Act does nol prohibit family exclusion

clauses In such situation. Florida Farm

Bureau Ins. Co. V. Government Emp.
Ins. Co.. Fla. 1980. 387 So.2d 932.
Policy exclusion for resident fnmlly

members In automobile liability policy Is
not applicable in contribution cases.
Jones v. Harwlck, Fla.App.I960, 386 So.
2d 7.

17. Employer and employee relationship

L'niform Contribution Among Tort-
feasors Act was applicable to situation
where both employer hospital and phy-

sician employee were severally liable for
same Injury to patient. Blaokshear v.
Clark. Del.1978. 391 A.2d 747.

Where sole Imsls of liability of an em -
ployer Is negligence of employee, If em -
ployer Is required to compensate Injured
person, employer can ordinarily require
employee to reimburse employer for
amount paid to Injured person, but em -
ployer cannot be held liable unless em-
ployee Is shown to he held liable;
berice. If absence of culpability on part
of employee to Injured person has been
established by litigation, employer can-
not be held liable to Injured person.
Clark v. Brooks. Del.Super.1977. 377 A.
2d 365, affirmed 391 A.2d 747.

Employee's liability for his own negli-
gence Is not dependent on negligence of
employer nor Is employee entitled to
reimbursement by employer. Id.

Employee and employer are both lia-
ble In tort under Uniform Contribution

Among Tortfeasors Act for same Injury
to person or property. Id.
Under L'niform Contribution Among

Tortfeasors Act, It Is not sine qua non
that suit he brought against either or
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party In principal action. W hiting wv.
Hofflne. 1980. 291 N.w.2d 921, — S.D.
Comparative negligence statute does

not affect action for contribution be-
tween two Joint tort-feasors under Uni-
form Contribution Among Joint Tort-
feasors Act. Liberty Mut. Ins. Co. v.
Cenernl Motors Corp.. 1982, 652 P.2d 96.
— Hawaii — .

Where both negligence and strict
products liability sounded In tort, ques-
tion of contribution between defendant
tort-feasors wns properly decided under
tho Uniform Contribution Among Tort-
feasors Act as adopted in New Mexico.
Sanchez v. City of Espanola. App.1980.
615 P.2d 993, 91 N.M. 993.

In case which Involves injury that Is
not divisible, apportionment cannot ra-
tionally be applied. Chrysler Corp. v.
Todorovich. Wyo0.1978. 581) P.2d 1123.

Jurisdiction In matters concerning
contribution la concurrently In courts of
law and courts of equity. Celotex Corp.
v. Campbell Roofing and Metal Works,
Inc., Miss. 1977, 352 So.2d 13IG.

9. Nature of right

Recovery under the Pennsylvania Uni-
form Contribution Among Tortfeasors
Act Is a recovery In assumpsit or con-
tract rather than In tort. M atter of
Reading Co.. D.C.Pa.1975, 401 F.Supp.
1249.

Contribution, indemnity nnd appor-
tionment are each procedures to ap-
nroximale an equitable division of re-

sponsibility between defendants who are

Jointly liable to plaintiff and. as such,
equitable principles are applied. Em-
brey v. Borough of West Mifflin, 1978,

399 A.2d 765, 257 Pa.Super. 168.

Claim for contribution Is action sepa-
rate nnd distinct from underlying tort:
rights and obligations of tort-fensors
flow, not from tort, hut from Judgment
or settlement Itself. Conlarls v Vail
Associates, Inc., 1978. 586 P.2d 224, 196
Colo. 392.

Suit for contribution Is, whether In
equity or at law. not ex delicto In na-
ture. Security Fire Protection Co.. Inc.
v. City of Ripley. Tenn.App. 1980, 608 S.
W.2d 874.

10. Common liability

Right of contribution must arise from
the duty each of the wrongdoers owes to
the Injured party and not from any obli-
gations of the wrongdoers among them-
selves. Flschbach & Moore Intern.
Corp. v. Crane Barg R-14. C.A.Md.1980.
632 F.2d 1123.

Where outcome of claim of defendant
United States against third-party de-
fendant was nol derivative of or deter-
mined by outcome of plaintiff's claim
against United States, there was allega-
tion of separate and not Joint torts, and,
under Pennsylvania law, contribution
was not appropriate. Tesch v. U. S..
D.C.Pa.1982, 646 F.Supp. 526.

Under Pennsylvania law. two persons
are not acting Jointly for purposes of
committing Joint tort If acts of original
wrongdoer and Joint tort-feasor are sev-
erable as to time, neither having oppor-
tunity to guard agatn3t other's acts . nd
each breaching different duty owed to
plaintiff. Id.

In principle, right of contribution
rests upon common liability of wrong-
doers for loss notwithstanding fact that
liability of each wrongdoer may rest on
different ground: however, any entitle-
ment to contribution which a concurrent
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wrongdoer may have from another cul-
pable party arises from duty each of
wrongdoers owes to injured party, as
opposed to obligation running among

themselves. Flschbach & Moore Intern.
Corp. v. Crane Barge R 14. D.C.Mrt.1979.
476 F.Supp. 282. affirmed 632 F.2d 1123.

Mississippi statute governing appor-
tionment or contribution is applicable
only In an action for damages where

Judgment |Is rendered against two or
more defendants Jointly and severally as
Joint tort-feasors and la Inapplicable In
situation where defendant is sued alone
as a tort-feasor. Hood v. Dealers
Transport Co., D.C.Miss. 1979, 472 F.
Supp. 250.

Under South Dakota law, contribution
Is device through which portion of lia-
bility can be shifted, hut party Is en-
titled to contribution only when there Is
Joint or several Ilabllitvy, nnd the mere
fact of concurrent negligence or fcult
does not give rise to right of contribu-
tion. Purker v. Stetson-Ross Mach. Co..
Inc., D.C.S.D.1977, 427 F.Supp. 249.

Retailer was entitled to contribution
under Joint Tortfeasor's Contribution
Act. where It had negligently serviced
flre-extlngulshing system and had sold
defective system manufactured by de-
fendant. since damages resulted from
wrongful act, neglect or default of both
retailer and manufacturer. Cartel Capi-
tal Corp. v. Fireco of New Jersey. 1980.
410 A.2d 674, 81 N.J. 548. 19 A.L.R.4th
310.

Tort-feasor originnlly causing Injury
and physician who subsequently aggra-
vates or causes new Injury are not Joint
lort-feasors. Lasprogata v. Qualls,
1979, 397 A.2d 803. — Pa.Super. —

In order to recover on claim for con-
tribution It Is necessary to establish
thnt defendant wus Jointly or severally

liable in tort. Stone Webster Engi-
neering Corp. v. Heyl Pnilerson. Inc..
1978, 395 A.2d 1359, — Pa.Super. —

In order for tort-feasor to be entitled
to contribution from another tort-feasor
vhose negligence has concurred In pro-
ducing injury to third person, such third
person must have an enforceable cause
of action not only against tort-feasor
seeking contribution but also against
one from whom contribution Is sought.
Itlgshy v. Tyre. Del.Super.1977. 380 A.2d
1371.

Where house vendors and real estate
brokers were joint tort-feasors with
exterminator In causing the same Injury
or damage to house purchasers, al-
though liability of exterminator arose
by virtue of statute and liability of the
venders and brokers arose out of com-

men-law principles, all parties were
within purview of Joint Tortfeasors
Contribution Law. Neveroskl v. Blair,

1976, 358 A,2d 473, 141 N.J.Super, 365,

True test for contribution Is Joint lia-
bility. net Joint, common or concurrent
wrongs. Id.

It is common liability at the time of
the accrual of plaintiff's cause of action
which Is the sine qua non of defendant's
contribution right: If there Is common
liability to plulntlff at that time, that
Is, common liability as a matter of fact
even though then wunadjudlcated, de-
fendant cannot be deprived of hl3 Incho-
ate right by reason of plaintiffs loss
thereafter of his own right of direct ac-
tion against the Joint toitfeasor. Mar-
key v. Skog, 1974.J22 A.2d 513, 129 N.J.
Super. 192.

Contribution Is appropriate between
persons who are liable Jointly in tort Tor
the same Injuries, even if they are lla-



CONTRIBUTION AMONG TORTFEASORS

both employer and employee In order for
suit to be brought against one of them.
Id.

Alter
judgment

trial court Imputed default
from defendant employee to
codefendant employer. It should have al-
lowed the employer the right to litigate
Its claims for contribution agalnat the
other alleged Joint tort-feasors; the de-
fault Judgment Imputation of negligence
did not prevent the employer from prov-

ing that other parlies Btood In pari de-
licto. Dchn v. Frouty, S.D.1982, 321 N.
\V.2d 634.

W here respondeat superior form of vi-
cs'lous liability was Imposed upon one
pa. y through legal fiction, parties were
nol Joint tortfeasors: therefore. Uni-
form Contribution Among Joint Tort-
feasors Act did not apply. Kinetics,
Inc. v. El Paso Products Co., App.1982,
563 P.2d 522, 99 N.M. 22.

Dcfendunt, against whom recovery
was sought for Injuries allegedly sus-
tained by plaintiff In uutorr.oblle acci-
dent. could not recover contribution
from plaintiff's employer and coemploy-
ee on theory that their negligence con-
tributed to plaintiffs Injuries and that
It would be unjust for defendant to bear

full responsibility to plaintiff. Kellen v.
Second Judicial Olst. Court, In and For
Washoe County. Dept. No. || 1982. 642
P.2d 600, Nev. —

Nurse, as the primary wrongdoer,
had no claim for contribution from
supervising doctor on the basis of re-
spondeat superior. Dessauer v. Memo-
rial General Hospital, 198S, 628 P.2d
337, 96 N.M.App, 92.

In view of commitment to allow con-
tribution as matter of policy under com-
mon law. and fnct that motor c...rier's
negligence, concerning |Injury to third

person when |Its truck, operated by me-
chanic employed by defendant truck
stop operator, struck injured third per-
son. was based on a rebuttable pr’

sumption and could not compare Ir  <iy
degree with negligence of truck s' p op-

erator. motor carrier which !> . settled
case ngalnst It by Injured .ird parson
wns entitled to reco er ' “m truck slop
operator on II-+ ; of contribution,
notwltlii.tnndl'"- ..ssertlon that liability
of both r-- .cnrrler and truck stop op-

. ,..S based upon respondeat supe-
.ior so that Ilielr negligence wns equal.
Terminal Transport t.'o.. Inc. v. Cllffslde
Leasing Corp., Tenn.1979. 577 S,w.2d
455,

Under rule concerning contribution

which allows consideration of quality of
negligence of parties. In vicarious negli-
gence cases the quality of negligence
depends upon who !s the real master of
the servant. |Id.

Workmen's compensation statute,
providing that liability of employer shall

he exclusive and In place of all other
liability lo any third-party tort-feasor
and to employee Is constitutional. Sea-
board Coast Linn R. Co. v. Smith, Kla.

1978. 359 So.2d 427.

17a. Borrowed
Question of how

servant

loss caused by bor-

rowed servant should be distributed as
between lending and borrowing masters
should be determined In accordance

with principles of contribution and In-
demnity; abandoning Header v. Ghemm
Co., 491) P.2d 1200. Kastner v. Toombs.
Alaska 1980, 611 P.2d 62.

18. Marital relationship

Under Maryland law. no contribution
could be had from husband, as third-
party defendant, for Injuries which
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wife, os passenger, sustained In collision
between automobile operated by hus-
band and defendants' vehicle. Krick v.
Carter. D.C.Pa.1979. 477 F.Supp. 152.

Maryland's prohloitfon against the
right of contribution against a spouse
by an original defendant Is founded on
fundamentally different policy consider-

ations than preserving domestic tran-
ojillty. 1d.

Under Pennsylvania law, husband, as
driver, would not be Immune from lia-

bility for contribution *o defendants for
any Judgment recovered against them
by wife passenger for Injuries sustained
In automobile collision. Id.

While some matters or proceedings
between husband and wife within priva-
cy of bedroom may remain within pro-
tection of Interspousal Immunity, where
husband and wife lifted veil of secrecy
and placed squarely in Issue all facts
surrounding their use or misuse of al-
leged defective contraceptive device
which caused Impregnation and result-
ant Damages, husband's actions were
not cloaked with Interspousal Immunity
and could be basis for claim for contri-

bution based upon his alleged r.egll-
_ﬁnce. J. P. M. v. Schmid Laboratories,
152 1981, 428 A.2d 515, 178 N.J.Super.

Doctrine of Interspousal Immunity
barred third parly claim for Indemnifi-
cation and/or contribution against

third-party defendant where third-party
defendunl » s spouse of plaintiff. Mol-
er v. Qua* .y Chevrolet, Inc., 1981, 440
N.E.2d 12' ,, 2 Ohio App.3d 120, 2 O.B.R.
134.

Corar ,n-taw doctrine of Interspousal
Immu’ ty did not protect husband wus
host .river from liability to his wife as

p > .enger for injuries sustained In colll-

jn and, hence, did not preclude owno,
and operator of other vehicle, named ns
defendants In main action by wife, from
seeking to recover In third-party action

against husband for contribution as a
Joint tort-feasor. Hayon v. Coca Cola
Bottling Co. of New England, 1978. 378
N.E.2d 442. 375 Mass. 644,

Statute affording a right of contribu-
tion In those Instances when two or
more persons become Jointly linble |In
tort for same Injury to person or prop-
erty applied to third-party action

wherein owner and operator of v'hicle,
named as defendants In main uction by
wife, sought to recover against husband
as host driver of wife's vehicle for con-
tribution as a Joint tort-feusnr. Id.

Common-law doctrine of inlerspousul
Immunity docs not control over Uniform
Contribution Amung Tortfeasors Act to
prevent one tort-feasor from seeking
contribution from another tort-frasor
when other tort-feasor Is spouse of In-
jured person who received damages
from first tort-feasor. Florida Farm
Bureau Ins. Co. v. Government Emp.
Ins. Co.. Fla.App.1979. 371 So.2d 166.
quashed In part 387 So.2d 932.

18a. Parent-chlld

If father, who was standing with In-
fant child at curb of street, released
chlld'3 hand after observing traffic In
tie roadway and told child to cross the
sceet where she was struck by vehicle,

parent-chitd Immunity doctrine would
not bar vehicle driver, who was sued
for child's Injuries, from seeking con-
tribution and/or Indemnification from
father, hut recovery could not be based
on thecry of negligent supervision.
Carey v. Davison, 1981, 437 A.2d 338, 181
N.J.Super. 283.
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19. Motor vehicle accident!

Finding, In third-party action against
estate for contribution arising out of
head-on collision of automobiles, thAt
decedent was guilty of negligence con-
tributing to accident, was binding on
estate In Its claim against third-party
plaintiff for wrongful death, since par-
ties were ldentical. Gerrard v. Larsen,
C.A.N.D.1975, 517 T 2d 1127.

Under Mississippi law, where alleged
design defect In atlomoblle did not
cause or contribute to collision which
occurred when ine automobile was
rear-ended while, waiting to make a left
turn, tort-feasor's insurer which paid
substantial Judgment to survivors of
victim who was burned to death In the
automobile was barred by the second
accident doctrine from recovering con-
tribution from manufacturer and seller
of the automobile. Hartford Acc. & In-

tlem. Co. v. Mitchell Bulck-Pontlac and
Equipment Co., D.C.MIss.1979, 479 F.
Supp. 345.

Under Mississippi law, where neither

manufacturer nor seller of allegedly de-
fective automobile was a party lo suit
which arose out of rear-end collision at
Intt section, tort-feasor's Insurer could
not recover contribution from the man-
ufacturer or seller for amount which In-
of victim who

surer paid to survivors

was burned to death when the allegedly

Jefectlve automobile exploded. Id.
Defendant driver of wvehicle which

struck vehicle In which plnintiffs dece-

dent was riding was not entitled to ob-

tain contribution from plaintiff under

law of Mississippi on theory that negli-
gence on part of plnintiffs driver con-
tributed to collision where defendant
was sued alone as a tort-feasor and,
hence. Judgment would nol be rendered
agulnst two or more defendants Jointly
and severally as Joint tort-feasors nnd.
in any event, decedent could not. under
Mississippi law, have sued plaintiff, his
father, for damages on account of his
Injuries had death not ensued. Hood v.
Dealers Transport Co.. D.C.MlIss.1979,
172 F.Supp. 250.

Since host driver was not liable to her
guest passengers for Injuries arising out
of accident In absence of allegation and
proof of Intentional and wanton conduct
on her part, host driver could not be
held liable for contribution on counter-
claim of defendant driver of other vehi-
cle alleging that negligence on the part
of host driver was a cause or Injuries.
Rigsby v. Tyre. Del.Super. 1977. 380 A.2d
1371.

Defendant, found liable for Injuries
sustained wh ;n police cruiser In which
plaintiff was a pussengcr collided with a
motor chicle operated by defendant,
could derivatively enforce liability to
plaintiff of driver of police cruiser by

alleging In third-party claim for contri-
bution that plaintiff’s Injuries were
caused by driver’s negligence. Foley v.
Kllhrick. 1981. 425 N.K.2d 376, 12 Mass.
App. 382.

If recovery Is denied oecause of guest
statute, operator rannot be "liable In
tort" for Injury to guest and defendants

receive contribution from such
operator: if, however, occupant is found
to be a passenger rather than a guest,
a breach of the same duty of ordinary

cannot

care can make operator “liable In tort"
and allow contribution to defendants.
Olesen v. Snyder. 1976. 249 N.W.2d 266.
90 S.D. 107.

Defendant, in personal Injury action
arising from automobile accident was

not entitled to contribution or reduction
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In his liability to plaintiff passenger on
basis of contention that driver of vehi-
cle In which plalntlfr was riding was
Jointly negligent since, through opera-
tion of South Dakota guest statute,
such driver was nol liable for plaintiff’s
Injuries: right to contribution Is deter-
mined by whether there Is Joint or sev-
eral liability rather than presence of
Joint or concurring negligence. Beck v.
Weasel, 1976, 237 N.W.2d 9US5. S.D.

Automobile manufacturer and driver
of second automobile which collided
with plaintiff’s automobile were "Joint
tortfeasors” within meaning of statute
under which relative degrees of frault of
Joint tort-feasors may bear upon rights
of contribution, since evidence disclosed
.icgllgetH rond'let on part of each de-
fendant cons’llutlng legal cause of harm
to plaintiff because It was substantial
factor In bringing about harm: thus, In-
struction permitting Jury to find manu-

facturer liable If they found that
alleged manufacture defec. was one of
the causes or plaintiff’s Itijuiy, even
though they might also believe that

negligence of secc.id automobile driver
was contributing factor In causing acci-
dent, was correct. Chrysler Corp. v.
Todorovich, Wyo.,978, 580 P.2d 1123.

Where Injuries sustained In rear-end
collision hy automobile driver, who
brought personal Injury action against
automobile manufacturer and driver of
second automobile which struck plain-
tiff’'s automobile, were Incapable of
any loglcul, reasonable, or practical di-
vision. and defendants, since respective
conduct of each constituted legal cause
of plalntlff’B injuries, stood Jointly and
severally liable for full extent of Inju-
ries. right -f automobile manufacturer
to claim against driver of second auto-
mobile was to he resolved under contri-
bution statutes rather than docMne of
apportionment, and thus dismlisal of
manufacturer's cross claim agalrst sec-
ond driver was hnrmless error, since
manufacturer could still pursue any
right to contribution from second driver
by Independent action. Id.

Under guest statute, automobile pas-
senger had no claim for damages against
driver of car in which he was riding

and therefore Joint Tortfeasors Act pro-
tected driver from third-party complaint

for contribution. Uo.ldonado v. Navajo
Freight Lines. Inc., 1977. 562 P.2d 1138,
90 N.M.App. 284.

Where Injury to occupant of automo-
bile was caused by negligence of truck
driver who at that time was under Joint
sui srvislon of tiervice station and truck
owner, the two supervisors should
equally share the loss and truck owner
which settled with occupant was enti-
tled to only 506k contribution from sta-
tion. Terminal Transport Co.. Inc. v.
Cliffslde Co.. Inc., Tenn.App.1980, 608
S.w.2d 850.

In action arising out of accident In
which truck driven by truck driver col-
lided with rear of parked automobile oc-
cupied by family, brought against truck
driver’s certifying physician by truck
driver's employer for physician's alleged
negligent failure to dUcern truck driv-
er's physical disabilities, If actual deter-
mination of Jury was that truck driver’s

physical disabilities were proximate
cause of accident, that truck driver's
employer was guilty of negligence In

failing to discover truck driver's physi-
cal disabilities, and that physician was
nlso guilty of negligence, then truck
driver's employ ir would be entitled to
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contribution from physician under Uni-
form Contribution Among Tort Feasors
Act. W harton Transport Corp. V.
Bridges, Tenn.1980, 606 S.W.2d 521.

In action In which Injured minor pu-
dcstrlan obtained Judgment against mo-
torist and In which It was In effect de-
termined that minor’s mother’s negli-
gent supervision of minor contributed to
his injury, contribution was available
against mother, but only to extent of
existing liability Insurance coverage for
her tort against minor. Joseph v.
tjuest. Fla. 1982, 414 So.2d 1063.

There Is no right of contribution
against a Joint tort-feasor who Is parent
of Injured minor |If parent Is without
liability Insurance or If policy contains
an exclusion clause for household or
family members. Woods v. Withrow.
Fla. 1982, 413 So.2d 1179.

In action brought by passenger and
driver of automobile Involved In accident
against contractor, which filed third-
party claim against subcontractor, sub-
contractor’s claim ngainst driver for
contribution would be allowed so that
In the event that driver and passenger
were not found to be Joint venturers at
time of accident and If Jury found that
driver was partially at fault as a Joint
tort-feasor, proper distribution of lia-
bility with respect to passenger would
bn Insured. Florida Rock Sand Co. v.
Cox, Flu.App. 1977, 344 Xo.2d 1296.

19a. Banking transactions

Under .Vew Jersey law. attorney's al-
leged liability to clients for falling prop-
erly to supervise out-of-state attorney
to whom he transferred clients’ personal
Injury case, and who subsequently em -
bezzled clients' funds, was not of sort
which would entitle attorney to indem-
nity from bank, which was guilty of
negligence In handling of attorney's de-
posit. if referring attorney were held
Illabla for clients' loss: and thus bank
was not barre \ from seeking contribu-
tion. Tormo v. Yormnrk, D.C.N.J. 1975,
398 F.Supp. 1159,

19b. Fiduciary relationships

Tennessee Uniform Contribution
Among Tort-feasors Act did not apply
to suit seeking recovery from account-
ing firm which allegedly aided and abet-
ted executor In uctlons which breached
fldulcary relationship nnd suit could not
be maintained against accounting firm
by beneficiary who had settled with ex-
ecutor. Huehblnder v. Register, C.A.
Tenn.1980, 634 F.2d 327.

Uniform Contribution Among Joint
Tortfeasors “ct does not apply to
breaches of trust or other fiduciary ob-
ligations. Cason v. Luu, Fla.App. 1978.
369 So.2d 600. certiorari denied 368 So.2d
1365.

20. Liability In general

Third parties decking contribution for
damages arising from Incident. In which
transformers were damaged while being
loaded on vessel did not establish that
transformer manufacturer failed to ex-
ercise reasonable care, where evidence
Indicated that manufacturer upon being
notified that stencilled weights of the
transformers were erroneous, rechecked
the accuracy of the stencilled figures
and notifie& buyer of discrepancies.
Flschbach Moore Intern. Corp. V.
Crane Barge R-14. C.A.Md.1980. 632 F.2d
1123.

Testimony that, even though building
remained under building owner's con-
trol. contractor had wultimate responsi-
bility for barricading elevators and hav-
ing elevators shut down when barri-
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cades were not In plnce and evidence
that subcontractor's employee was In-
jured when he fell Into open elevator
shaft sustained finding that both the
building owner and the contractor were
negligent so thnt building owner was
entitled to contribution from contractor,
for certain amounts recovered from
building owner by Injured sub-subcon-
tractor's employee and his wife. Hat-
tersley v. Bollt, C.A.Pn.1975. 512 F.2d
209.

Under Scuth Dakota law, where Jury
specifically found that particular de-
fendant was nol negligent In any man-
ner and was not liable for injuries to
plaintiff, no right of contribution exist-
ed against such defendant. Bartak v.
Bell -Gallyardt & Wells. Inc.. D.C.S.D.
1979, 473 F.Supp. 737, reverseil on other
grounds 629 F.2d 523.

In New Jersey Indemnity will be al-
lowed to a Joint tort-feasor only If his
liability Is merely *“constructive." or
“"vicarious." that Is. liability which Is
Imputed by law without regard to actual
fault. Tormo v. Yormark, D.C.N.J. 1975,
398 F.Supp. 1159.

Television set manufacturer, sued hy
tenant for wrongful death under Penn-
sylvania law because of fire caused by
allegedly defective set hiul no cause of
action for contribution or Indemnity
nrlsing nut nf alleged third-party de-
fendant landlord's negligence, where
there was no question of primary or
secondary liability and no question of
vicarious liubility since liability. If any,
of landlord for contribution must arise
out nf tort law governing liability of
landloid to tenant because of negligence
und there had to be proof of some direct
omission by landlord of performance of
a duty h* owed to tenant. Groover v.
Magnavox Co., D.C.Pa.1976, 71 F.R.D.
638.

In regard to incident In which Injuries
were allegedly sustained when explosion
and flash lire occurred In telephone
utility's manhole, utility was nol pre-
cluded from relying upon distinction be-
tween “"active” and "passive" negli-
gence with respect lo original defend-
ant’s claim for contribution, and such
concepts were relevant and there were
sufficient facts to support submission of
the Issue to trier of fact. Chesapeake
Utilities Corp. v. Chesapeake and Poto-
mac Tel. Co. of Maryland, Del.Super.
1981), 415 A.2d 186.

Inasmuch as surety on performance
oond Issued In connection with approval
of subdivision development map wus not
alleged to be one of the tort-feasors and
was not a party to negligence action by
grantors of casement for storm sewer
required In connection with tho develop-
ment, township which had paid entire
Judgment ontai si by grantors against
towi.ship and >.eveloper did not have
right to coninDution from surety.
Wyckoff To. v. Sarna, 1975. 347 A.2d 16,
136 N.J.Super. 512.

Hold harmless clause In franchise
agreement between city and power com -
pany governed apportionment of liabili-
ty hetwoon city and power company In
negligence action rather than the uni-
form Contribution Among Tortfeasors
Act, In that parties, apparently at arm's
length, agreed on the standard for
measuring liability, provision waB not
unconscionable, and agreement was not
at odds with the remedial purposes of
the statute. City and Borough of Ju-
neau v. Alaska Klee. Light & Power
Co.. Alaska 1981, 622 P.2d 954.
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Right to contribution exists among
Joint tort-feasors wunder the Uniform

Contribution Among Tortfeasors Act re-
fgardless of the fact that they have been

und liable wunder different theories,
such os negligence and strict products
liability. Sanchez v. City of Rspanola,
App.1980, 615 P.2d 993, 94 N.M. 993.

W here liability of defendant city for
Injuries sustained by minor plaintiff
when a volleyball standard fell nnd se-
verely injured her foot was predicated
on negligence In that standard was
being used In a recreation center under
supervision of city when accident oc-
curred. and liability of defendant manu-
facturer was predicated on a theory of
Htrlct products liability under section
402A of the Restatement (Second) of
Torts, as was the liability of the de-
fendant sporting goods store for having
sold a defective product which eventual-
ly injured a user of the product, there
. were three tort-feasors which were each
directly liable to the plaintiff for her in-
juries. and each tort-feasor had a right
to contribution when It had paid more
than Its pro ruta share of the Judgment,
or one-third. Id.

In a case for contribution,

the real in-

quiry la which of the two parties is pri-
marily responsible for the Injuries.
Terminal Transport Co.. Inc. v. Cllffside
Leasing Corp., Tenn.1979, 077 S.W.2d
455.

Uniform Contribution Among Tort-
feasors Act creates a substantive right
to contribution from a codefendant
whose negligence contributes to plain-
tiff's Injury. Carey v. Jones, Tenn.App.

1976. 646 S.W.2d 814.
20a. Strict liability

Liability for contribution and Indem-
nity under the principle of strict liabili-
ty as codified by section 402A of the Re-
statement (Second) of Torts depends,
not on the means of marketing, but on
the fact of marketing, whether by sale,
lease or bailment, for use and consump;-
tion by the public. Hoffman v. Loos &
nilworth, Inc., 1982, 452 A.2d 1349, --—-
Pa.Super. —

Role of the defendunl as a sales agent
for the manufacturer of the boiled lin-
seed oil which caused the (lre giving
rise to the wrongful death and survival
claims In the trespass action provided a
predicate upon which the defendant
could he held liable Tor contribution and
Indemnity under the principle of strict
liability as codified by section 4U2A of
the Restatement (Second) of Torts
In that the defendant Intended thnt the
product reach tho market and was di-
rectly Involved in supplying the chattel,
not merely offering the use of money.

1d.
21 Settlement

Under Pennsylvania law, settlement
of claim with one tort-fensor bars sub-
sequent suit against another Joint tort-
fensor only where prior proceedings can
renronably be construed to have result-
ed in full satisfaction of plaintiff's
claim. Frank v. Volkswagenwerk. A.G.
of West Germany, C.A.Pa. 1975, 522 F.2d
321.

Under Pennsylvania law, where minor
settled claim arising out of automobile
accident because her parents und attor-
ney concluded that the most they could
recover from driver of automobile wns
maximum coverage under his insurance
policy and not because amount of settle-

ment fully satisfied claim, settlement
did not bar uctlon against another al-
leged Joint tort-feasor. Id.
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Defendants In death action were pre-
vented from Initiating uctlon for contri-
bution against other defendant after en-
tering Into settlement in death action
where all parties were parties to death
action. Stone & Webster Engineering
Corp. v. Heyl & Patterson. Inc., 1978,
395 A.2d 1359, 261 Pa.Super. 150.

Under TortClaims Act. plaintiffs
could recover fullamount ofJury ver-
dict from state to extent that Act al-
lowed, less pro tanto reductions for two
settlements from Joint tort-feasors.
Polyard v. Terry, 1977, 372 A.2d 378, 148
N.J.Super. 202. reversed on other
grounds 390 A.2d 653. 160 N.J.Super. 497,
affirmed 401 A.2d 532, 79 N.J. 547,

Tort-feasor, having agreed to entry of
Judgment pursuant to stipulation for
dismissal, hud no substantive right
thereafter to require other tort-feasor to
make contribution especially where oth-
er tort-feasor denied liability and did
not otherwise agree to any contribution.

Grace v. Huekley, 1982, 435 N.E.2d 655.
13 .Muss./ pp. 1081.

To recover contribution, plaintiffs
were required to show that they were
legally liable as Jo'nt tort-feasors and
that defendants were Jointly liable, and
pluintlfrs could recover only to extent

HulllemenL whs reasonable. Rob-
1982, 433 N.H.2d 1262,

that
ertson v. McCarte,
13 Mass.App. 441.

Under Uniform Contribution
Joint Tortfeasors Act, where, among
multiple tort-feasors, one has settled In
good faith and another has not settled,
the claim against the latter Is reduced
by the settlement, the former being pro-
tected ugninst further liability. Boston
Edison Co, v. Trltach, 1976, 346 N.E.2d
901. 370 Mass. 260.

Where plaintiff had settled with Joint
tort-feasor before Judgment, settlement
payment received from Joint tort-feasor
In April, 1974, should have been applied
to reduce balance outstanding on Judg-
ment against second defendant on that
date, and thus it was Improper to treat
settlement payment as If It had been re-
ceived at time of the writ and second
defendant was not thereby unfairly bur-
dened. with respect to resultant Interest
calculations, on theory that it was to be
credited with the settlement payment as
If it had made the payment Itself. Id.

Where defendants who settled their
liability in Iron worker's nctlon for per-
sonal Injuries sustained In fall at con-
struction site for 1130.000 were later
found to be 92% liable, another defend-

Among

ant, who settled for 120.090. was found
nor to be liable, and settlement agree-
ment with the defendant found not to

he liable provided that any damages re-
covered against any other parties shall
be reduced In the sum of twenty thou-
sand dollars or In cuch sum as shall be
the extent of the pro rata share of set-
tling defendants’ liability whichever
sum shall be the larger, liability uf ar-
chitects, who did not settle, had to be
reduced hy 120,000 even though total
verdict was 1215.000, and even though
such reduction of the award against the
architects, who were found to be liable
for 7.5% of the 1215,000. eliminated their
monetary liability. Duncan v. Penning-
ton County Housing Authority, 1979, 283
N.W.2d 540. S.D. .

Where defendant entered Into settle-
ment ugreeme.it with plaintiff In which
defendant agreed to pay plaintiff 145.000
but such defendant did nol pay what
would have been necessary to obtain ex-
tinguishment of other defendant's liabil-
ity. defendant which had settled could
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not bring claim for contribution agaln.il
defendant which had not settled under
Uniform Contribution Among Tortfeas-
ors Act. even though Judgment waa en-
tered In favor of plaintiff and against
both defendants for J45.000, so that
party which had settled and which had
absolutely limited Its liability to }45,-
nOO ended wup pnylng disproportionate
share of Judgment. Best .Sanitary Dls.
Co. v. Little Food Town. Inc., Fla.1976.
3.19 So.2d 222.

22 Indemnity

Under Arkansas law. right of Indem-
nity may urlse from express contract of
indemnity or from special relationship
between third party and employer which
would give rise to the right: however.
In ahsence of contract for Indemnity
running In favor of third party, negli-
gent third-party tort-feasor Is not enti-
tled to either Indemnity or contribution
from a negligent employer where their
concurrent negligence has produced In-

jury or death of employee. Dulin v.
Circle F Industries, Inc., C.A.Ark. 1977,
558 F.2d 156.

Even assuming that painter's employ-
er was guilty of causal negligence in
connection with painter's accidental
death by electrocution, employer and fe-
male conductor manufacturer, which
had been found by Jury to be negligent,
were simply Joint tort-feasors und thus
manufacturer was not entitled to In-
demnity from employer under Arkansas
law. Id.

Contribution and Indemnity are mu-
tually exclusive remedies: contribution
contributes the loss among tort-feasors
by requiring each to pay his proportion-
ate share, while Indemnity shifts entire
los. from one tort-feasor who has been
compelled to pay It to the shoulders of
.mother who should bear It Instead.
Missouri Pac. R. Co. v. Star City Gravel
Co.. Inc.. D.C.Ark.1978. 452 F.Supp. 480.
affirmed 592 F.2d 455.

There Is Important distinction be-
tween contribution, which distributes
the loss an.'.ng the tort-feasors by re-
quiring each Jo pay |Ids proportionate
share, and indemnity, which shifts en-
tire loss from 068 tort-feasor who has
been compelled to psy it to another who
should bear It Instead, the simplest ba-
sis for Indemnity |Is a contract which
provides for It: however, right to in-
demnity mny arlBe without agreement
and by operation of law to prevent a re-
sult which Is regarded as unjust or un-
satisfactory. Aetna Cas. and £ur. Co.
v. L. K. Comstock & Co., Inc.. D.C.
Nev.1980. 188 F.Supp. 732.

When Indemnitor expressly ngreed to
Indemnify Indemnitee except In certain
specified Instances In which accident

was proxImately caused by Intervening
negligence of Indemnitee or third per-
sona and It was determined that ercep-
tlons did not pertain, Indemnitor was
obligated to Indemnify. Allen v. Stan-
dard Oil Co.. 1982, 443 N.E.2d 497. 2 Ohio
St.3d 122. 2 O.H.R. GT7I.

Indemnification between tortfeasors Is
allowed only when there Is a preexisting
legal relationship between them or a
duty Imposed by law upon one of the
tort-feasors to hold the other harmless
for the Injuries. Public Service Co. of
Colorado v. District Court In and For
City and County of Denver. 1981, 638 P.
2d 772. — Colo. —

Issue o( Indemnity Is nol concerned
with tort-feasor's liability to plaintiff:
It Is remedy solely concerned with equl-
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ties existing among tort-feasors. Stock
v. ADCO General Corp., 1981. 632 P.2d
1182. 96 N.M.App. 944.

County was not required, under In-
demnity provisions of cuntract between
county and Department of Transporta-
tion for resurfacing and shoulder re-
pairs on portion of rural road, to defend
and Indemnify employee of state De-
partment of Transportation, with re-
spect to lawsuit filed by molorlBt who
was severely Injured when his vehicle
left roadway after striking an unmarked
dip therein caused by county construc-
tion work, for state employee's alleged
negligence In ordering and allowing
county to do roadwork under Ida super-
vision that It was Ill-equipped and in-
capable of properly performing, because
there was no Intent, express or Implied,
In irdemnity provisions to indemnify
state or Its employees against lhelr acts
of negligence. W ajtaslak v. Morgan
County, Tenn.App.1982, 633 S.W.2d 488.

In the case of Joint tort-fensors, one
Is not entitled to Indemnification; the
remedy In cases involving Joint tort-fen-
sors Is restitution by way of contribu-

tion. Terminal Transport Co., Inc. v.
Cliffsldo Leasing Corp.. Tenn.1979. 577
S.W.2d 455.

Where right of full Indemnity exists

between persons liable In tort, no right
of contribution exists. Craven v. Law-
son, Tenn.l97t. 534 S.W.2d 653.

Defendant In action Involving contro-
versy over rights to condominium park-
ing space was not entitled to attorney
fees from vendor of parking space under
claim for Indemnity where defendant
was nol liable to plaintiffs. In that ven-
dor's alleged obligation to |Indemnify
never arose and defendant did not es-
tablish an independent basis for Indem-
nification. Maass v. Christensen, Fla.
App.4 DIst.1982. 114 So.2d 255.

Purported Indemnitor was not hound
as a matter of law by Insured's Judg-
ment against purported Indemnitee
since Indemnitor had not been given
timely notice or opportunity to appear
and defend the action. Hull & Co.. Inc.
v. McGetrlck, Fla.App. 3 DIst.1982, 414
So0.2d 243.

A Judgment rendered against nn In-
demnitee Is conclusive for res judicata
or estoppel by Judgment purposes
ugalnst a purported Indemnitor, but
only upon condition that Indemnitor has
been given timely notice and an oppor-
tunity to appear and defend the action.
Id.

When there Is no notice to a purport-
ed Indemnitor of ncllon against purport-

ed Indemnitee who subsequently seeks
Indemnity from Indemnitor. Indemnitee
mss:, ah Initio and Irrespective of the

prior Potion, establish facts which sup-
port right to indemnification, and In-
demnitor Is free to contest those facts.
Id.

Indemnitors here properly held liable
on their Indemnification agreement,
which provided tha:- they would Indem-
nify Indemnitee against any nnd all
manner of claims, wht'-her matured or
unmaiured, in connection with Indemni-
tee's business dealings wi.'b Indemni-
tors. Vlyellu v. Plnu, Fla.Afo. 3 Dlst.
1982, 414 So,2d 5»

Enforcement of agreement to indem-
nify parties ngalnsl their own wrongdut
acts will be denied in absence of clear
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and unequivocal contractual
of such an Intent:

expression
without such an ex-

esslon, a contractual Indemnitor's ob-

ation Is negated by any fault of In-
demnitee which was legal cause of Its
own loss. Jones v, Holiday Ins.. Inc.,
Fla.App.19SI. 407 So.2d 10J2. review de-
nied 417 So.2d 329.

Where Indemnity clause of license

agreement between hotel owner and op-
erators did not clearly and unequivocal-

ly call for owner’s Indemnification for
Judgments based upon Its own negli-
gence. where It was wunclear whether

general verdict against owner In suit by
hotel employee was based upon owner's
affirmative negligence or upon owner's
vicarious liability for operators' con-
duct, and where punitive damage award
demonstrated that Jury found that own-
er was at least partially at fault for em-
ployee's Injury, owner was not entitled
to contractual Indemnification based on
license agreement. Id.

Obligation to Indemnify arises from
express or implied contractual relation-
ship between tort-feasors. First Church
of Christ Scientist v. City of St. Peters-
burg, Fla.App.1977, 344 So.2d 1302.

2258, Pleadings

Where there has been no other clear
determination as to whether two parties
are Joint tort-feasors, plaintiff's plead-
ing.! should control. Degen v. Cayman.
1976. 241 N.wW.2d 703, 90 S.D. 400.

Thtrd-purly complaint which alleged
that city Imd contracted with church to
provide bus nnd operator to transport
persons to church, that Injuries of pas-
senger sustained when she was struck
by automobile after she exited bus were
directly nnd proximntoly caused by
city's fnllure to perform Its contractual
duty and which alleged that city's negli-
gence was active or primary and that
negligence. If any. of church wns pns-
sive or secondary, stated cnuse of action

for Indemnity against city and also
stated cause of action under Uniform
Contribution Among Tortfeasors Act

should trier of fact find church and city

be Joint tort-feasors. First Church of
Christ Scientist v. City of St. Peters-
burg. Kla.App.1977, 344 So.2d 1302.

220, Warranty of merchantability

Statute granting right of contribution
among Joint tort-feasors should be read
to include tort-llke liability for breach
of Implied warranty of merchantability.
Wolfe v. Ford Motor Co.. 19S2. 434 N.E.
2d 1008, 386 MasB. 95.

Assembler of truck camper who was
liable for breach or Implied wnrranly of
merchantability and required to pay
judgment for Injuries sustained In acci-
dent involving the vehicle was "Jointly
liable In tort" with manufacturer of
truck used In construction of the vehicle
within meaning of statute grnnting
right of contribution among Joint tort-
feasors. Id.

If party breaching Implied warranty
of merchantability could not demon-
strate that he was only liable vicarious-
ly for motor vehicle accident, he would
not be entitled to use Indemnity as a
bar to contribution by codefendant. Id.

24. Compensatory damages
Compensatory dnmnges
apportioned among Joint
Cheek v. J. R. G. Properties.
344 A.2d 180. 28 Mo. App. 29.
Where all three defendants were liable
for same Injury but insofar as defendant

may not be
tort-feasors.
Inc., 1975.
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exterminator was
ment against It

concerned the Judg-
consisted of 25.000 for
compensatory damages and 210,000 for
penalty provided by Consumer Fraud
Act. liability of the other two parties,
the broker and house vendors was limit-
ed to compensatory damages for their
common-law wrong, and only the com-
pensatory portion of the exterminator
Judgments should be considered In com-
putation of contribution rights among
tort-feasors. Neveroaki v. Blair. 1976,
358 A.2d 473. 141 N.J.Super. 363.

25. Punitive damages

Punitive damages may be apportioned
among Joint tort-feasors. Cheek v. J.
R. G. Properties, Inc., 1975, 344 A.2d 180.
28 SId.App. 29.

Rule that where consideration paid by
one joint tort-feasor for release repre-
sents full compensation for the Injury
the other tort-feasor Is discharged does
not apply to an award of punitive dam -
ages since theory behind punitive dam -
ages would best be served by adoption
of rule that allows apportionment of
such damages among several wrong-
doers according to degree of culpability
or according to existence or nonexist-
ence of requisite state of mind for such

damages In defendants. Id.
23. Review, right to appeal
Since one defendant has a right of

Is also found
Is entitled to
the codc-
Tcnn.App.

contribution If codefendant

liable, Judgment defendant

appeal decision dismissing
fendant. Carey v. Jones.
1976, 546 S.wW.2d 814.

Prior decisions holding that one de-
fendant may not appeal from grant of
directed verdict In favor of a codcfend-
nnt are no longer controlling since the
enactment of the Uniform Contribution

Among Tortfeasors Act. Id.
Uniform Contribution Among Tort-
feasors Act changed substantive law,

giving defendant the right to contribu-
tion from codefendant whose negligence
contributed to plaintiff's injuries: hav-
ing the right to contribution from co-
defendant who Is Joint tort-feasor, de-
fendant's liability would be affected by
dismissal of charges against his code-
fendant. and defendant therefore quali-
fies as an aggrieved party having the
right to appeal dismissal of charges
against codcfendant. Cole v. Arnold.
Tenn.1977, 545 S.W.2d 95.

Defcndnnt was aggrieved
had right lo appeal
onerating codcfendant from liability In
negligence action, in view of fact that
defendant would have right of contribu-
tion from codefendant If codefendant
were round to be a Joint tort-fensor, and
defendant was therefore affected by dis-

party and

from decision ex-

missal of charges against codefendant.
Id.
27. Questions of fact

Issue of proximately causative negli-
gence for purposes of determining
whether general contractor was entitled
to contribution from subcontractor was
question for Jury In action for Injuries
sustained by two workmen In fall of
concrete floor planks where general con-
tractor had assumed so.ne obligation to
Inspect Jobsite for safety violations, em -

ployed safety consultant, and had full-
time employee on jobsite, notwithstand-
ing that subcontractor was erecting
beams and laying planks Involved In ac-
cident. Swcetman v. Strescon Indus-
tries. Inc.. Del.Super.1978, 389 A,2d 1319.
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) 2. [Pro Rata Share*]

Action in Adopting Jurlidlctlon*

Variation* from Official Text:

Colorado. Section reads: "When
there la a disproportion of fault among
Joint tortfeasors, the relative degrees of
fault of the Joint turtfeasors shall be
used In determining their pro rata
shares solely for the purpose of deter-
mining their rights of contribution
among themselves, each remaining
servera’iv liable to the |Irlured person
for the who e Injury as at common law."

Florida. 1. clause (a), substitutes
“be the basis for allocation of liability"
for "not be considered".

Nevada. Section reads:

"In determining the equitable shares
of tortfeasors In the .entire liability:

"J. If equity requires, the collective

liability of enr.ie as a group constitutes
a single share; nnd

”2. Principles of equity applicable to
contribution generally apply."”

Ohio. Section reads: "“In determining
the proportionate shares of tortfeasors
In the entire liability their relative
degrees of fault shall be considered. If
equity requires tho collective liability of

Law Review
Complexities of Oklahoma’s propor-

tionate severs 1liability doctrine of com-
pare: Ive ne/llgencc— Ih pruducts liability

some as a group, the group Bhall consti-
tute a single share, anil principles of eq-
uity applicable to contribution generally
shah apply.”

Wyomino- Section

“(a) In determining
shares of tortfeasors
ity;

reads-
the pro rata
In the entire liabil-

(1) The relative degrees of fault of
the Joint tortfeasors shall be consid-
ered In determining their pro rata

shares solely for the purpose of deter-

mining their rights of contribution
among themselves, each remaining
severally liable to the Injured person
for the whole Injury as at common
law:

“(I1) If equity requires, the collec-
tive liability of some as u group shall

constitute a single share;

“(111)y A final verdict In favor of an
alleged Joint tortfeasor as against the
Injured party shall be a conclusive de-
termination that such successful party
Ib not liable to make any contribution
to any other tortreasor.”

Commentaries

William J.
195 (1982).

next? McNIchols.

L.ltev.

35 Okl.

Notes of Decisions

1. Gene.'ally

Railroad, which had paid
to InJ: red employee, was entitled to
contribution from truck driver and
truck owner In the amount of five per-
cent of settlement figure, tho amount
which Jury found defendants’ negligence
In parking trui k on railroad tracks to
have proxImntcly contributed lo Inju-
ries. Missouri Pac. 11. Co. v. Star City
Gravel Co., Inc.. D.C.Ark.1978. 452 F.
Supp. 480. nfflrmod 532 F.2d 455.

Where dog-bitten <child’s grandpar-
ents. whose liability In child was predi-
cated upon common-law negligence, and
dog ownerB, whose liability was predi-
cated upon "Dog Ulte Statute.” were
found to be proximate and concurrent
causes of child’s Injuries, under Joint
Tortfeasors Contribution Act owners
were responsible only for their pro rnta
share of damages recovered, amounting
to 50% of total Judgment, apportioned
one half of such 50% to each as co-own-
ers of dog: In addition, under Compara-
tive Negligence Act. and because grand-
parents were each found 50% negligent,
they were responsible for one half of re-

settlement

maining half of child’s damages. Pete:-
sen v. Tolatow, 1382, 445 A.2d 84. 184 N.
J.Super. 84.

Term “"pro rata share" as used In

Uniform Contribution Among Tort-Fea-
sors Act section providing for reduction,

to extent of "pro rata share"” of re-
leased tort-feasor, of Injured person's
damages recoverable against all other

tort-feasors does, and will continue to.
mean that which judicial decision exem-
plified it to be. L c., In numerical shares
or proportions based on number
tort-feasors. Luhockl v. Contee Sand
Oravel Co.. Inc., 1979. 398 A.2d 430. 41
Md.App. 579, reversed on other grounds
410 A.2d 1039. 286 Md. 579.

Whenever two notions are brought for
separately identifiable nets of negli-
gence on the part of original wrongdoer
and treating physician, apportionment
of damages between the two cauBes
should take place, Lasprogata v.
Qualls, 1979, 397 A.2d 803. --—- Pa.Super.

In language of 1359 comparative negli-
gence statute providing that contributo-
ry negligence does not bar recovery In a

negligence action "If such negligence
was nol as great as the negligence of
tho person against whom recovery Is
sought ..., term "person" Is
construed to mean “"persons" so as to
allow all plaintiffs In actions arising
from and nfter effective date of 1959

statute to be treated more nearly equal-
ly and to make It unnecessary for courts
tu deal with separate procedures under
1969 stptuto and 1973 statute; negli-
gence of plaintiff Is to bo compared
with total negligence of all defendants,
all of whom are liable to plaintiff, with
contribution among . it tort-feasors on

pro rata basis. Gruoi v. Damon, 1978,
374 N.E.2d 311, 6 Mass.App. 160,
Neither fact that legislature had not

enacted a bill adopting doctrine of com-
parative negligence after having consid-
ered such Issue everal times nor fact
that legislature had enacted statutes
designed to make the Judge-made rule
of contributory negligence work or to
ameliorate Its harshness barred Judici-
ary from reconsidering whether such
rule should be replaced by doctrine of
comparative negligence. Scott v. Rizzo.
1981. 634 P.2d 1234. 96 N.M. 682.

The principles of equity which apply
through the - Uniform Contribution
Among Tortfeasors Act were Intended
to govern contribution when one de-
fendant Is found to be insolvent, and
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were not Intended to affect requirement

that relative degrees of fault are not to
be cons})‘d,erl_eid aa factor In apportion-
ment. -HC Structures, Inc. v. Wed-

more. Alaska «979, 605 P.2d <26.
f'r.uer section of Uniform Contribution

Among- Tortfeusors Act, a "“pro rata
share” means "equal shares" when ap-
plied to right of contribution between
tenants In common. Commercial Union

Aasur. Companies v. Western Farm Bu-
reau Ins. Companies. 1979, 601 P.2d 1203.
93 N.M. 507.

Apportionment of liability effected by
contribution Is on the basis that equali-
ty Is equity, which means that each
tort-feasor is required ultimately to pay

his pro rata share, arrived at by divid-
ing the damages by tho numuer of
tort-feasors: tort-feasors stand In the
same relationship to one another nnd

are all equally liable for breach of their

duty. fd.

Under contribution statutes, trial
court, hefore submitting to Jury ques-
tion of Joint tort-feasors' pro rata

shares of liability, must make determlIn-

8 3. [Enforcement]
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ation as a matter of law that there was
such a disproportion of fault between
joint tort-feasors as to render Inequita-
ble an equal distribution among them of
their common liability by contributiom:_
If trial court should conclude as a mat-M
ter of law that there were requisite dil
proportion of fault, relative degree of
fault of each Joint tort-feasor should he

considered by Jury. Chrysler Corp. v.
Todorovlch, Wyo0.1978. 580 P.2d 1123.
Unless Inequitable, pro rata share of

each Jointly and severally liable defend-
ant Is determined by dividing amount of
Judgment by number of persons against
whom It has been obtained. Great West
Cas. Co. v. Fletcher. 1982, 287 S.E.2d
<29. 56 N.C.App. 2<7. .

Contribution between Joint and sever-
al Judgment debtors would be pro rata
based upon number of defendants rather
than based upon percentage of liability
attributable to seriousness of conduct of
each of them. Celotex Corp. v. Camp-
bell Roofing and Metal Works. Inc.
Miss. 1977. 352 So.2d 1316.

Action nAdopting Jurisdictions

Varatlons from Official Text:

Ohio. In  subsec. (b). substitutes
“Judgment debtors" for "Judgment de-
fendants".

Subsec. (f) reads: "Valid answers lo

mterrogatorles by a Jury or findings by
a court sitting without a Jury In deter-
mining the liability of the several de-

fendnnts for an Injury or wrongful
death shall be binding as among such
defendants In determining their right to
contribution.”

Wyoming. -n subsec. (c), substitutes
"or the decivl ) on appeal has become
final" for "or after appellate review".

Notes of Decisions

Supplementary Index to Notes

Complaint 2a

Construction with other laws
Motion for contribution 4a
Parties in general 1la

‘la

yt Construction with other laws
Statute authorizing action for contri-

bution could not be read In Isolation but
was to be read In context with other
sections of chnpter und considered in
connection with cause of enactment,

mischief to be remedied and main object
to be accomplished, to end that purpose
might be effectuated. Robertson v.
McCarte. 1982, <33 N.K.2d t2C2, 13
Mass. App. «1.

1, Generally

A right to contribution may be en-
forced either at law or In equity. Mich-
igan Millers Mut. Ins. Co. v. U.S. Fidel-
ity and Guar. Corp., 1982, 152 A.2d 16,
Pa.Super. —

Parties In general

In regard to accident In which sand
truck driver was killed when truck
crashed through a houce aa It was being
moved across bridge, even |If it would
have been permissible to reduce house
movers' liability by driver’s employer's
proportional share of total fault up to
the amount of workers' compensation
benefits paid, It would not have been
feasible to do so where employer was
not a party, no effort was made to Join
employer as a party and there was no
basis for a finding as to employer's pro-
portionate share of the total fault.
Blocker v. Wynn, Fla.App. 1 Hist.1983.
<25 So0.2d 166.

la.
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2. Separate action
Insurer of a tort-feasor found liable In

a prior action may nut recover contribu-

tion from c¢ nonparty to the prior ac-
tion. Nutlonal Farmers Union Property
and Cas. Co. v. Frackclton, 1981, 650 P.
2d 571. — Colo.App. .

Tort-feasor found liable In a prior ac-
tion may nol recover contribution In a
sepa, ate action from a nonparty to tho
prior action. National Farmers Union
Property and Cas Co. v. Frnckelton.
1981, 6<5 P.2d 1321, — Colo.App. —
2a. Complaii.t

Where pleadings show separate torts,

as properly defined, rather than Joint
tort, dismissal of third-party action for
iv-ntribullon Is appropriate. Tesch v. U.

S., D.C.Pa.1982, 5<6 F.Supp. 526.

Insured's complaint requesting that
"all sums that may be adjudged” or en-
tire burden of liability it may have to
insurer be asserted against Insurance

agent failed to state cause of action for

contribution or Indemnification. Ameri-
can Ins. Co. v. Material Transit, Inc.,
Del.Supcr.1982, «6 A.2d 1101.

Pleading rule did not relieve Indemni-

tor of duty to Indemnify where parties
predicated release from duly to Indem-
nify not on whether complaint alleged
negligence but on whether Indemnitee
or third persons were In fact negligent
and Inasmuch as neither Indemnitee nor
third persons were negligent. Indemni-

tee was entitled to be indemnified. Al-
len v. Standard Oil Co.. 1982, «3 N.E.2d
<97. 2 Ohio St.3d 122. 2 O.B.R. 671.
Complaint sounding In negligence re-
quires allegations of duty, breach and

proximate cause, while a complaint for
contribution requires allegations o| pay-
ment and payment In excess of one's

A
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share, and thus claim for contribution Is
distinguishable from liability tort case
and Is not compulsory counterclaim.
Harvey v. Huddle. Fla.App. 4 DIHt.1982,
116 So.2d 1248.

4, Third party practice

Federal Immunity, which barred
plaintiff mall carrier from pursuing a
tort action against United States Post
Office Department, also barred a third-
party action against the Department for

contribution In action for alleged Inju-
ries sustained by carrier on property
under defendant's general supervision.
Wilson v. Knoxville Community Devel-
opment Corp., D.C.Tenn. 1978, 451 F.
Supp. 1168.

Defendant county park commission
had right to implend and seek contribu-

tion from borough under Joint tortfeasor
contribution law. Dambro v. Union
County Pork Commission, 1974, 327 A.2d
466, 13(1 N.J.Super. 450.

A rtlon by codefendants In a negll-
ger action of a right of contribution
Inter sese and the right of a defendant
to Implead a Joint tort-fensor by a
third-pnrty complaint before plnintiffs
cause of action hns been reduced to a
Judgment are merely devices of proce-
dure. convenience nfforded by the rules
of practice. Markey v. Skog, 1974. 322
A.2d 513, 129 N.J.Super. 192.

Although a defendant Is not neccs-
snrlly bound to proceed against Joint
tort-feasors In the same action In which
léalnllff seeks to establish his liability,

will, nevertheless, ordinarily do so
since a single action Is the most orderly
and logical manner In which proof of
common liability can be established, and
It Is. ** course, common liability which
Is the substantive basis of a right of
contribution. Id.

W here third-party defendant in negli-
gence uctlon arising out of automobile
accident stood In loco parentis to plaln-
tifr In action, trial court's ruling that
third-party complaint did not state
cause of action for contributions from
third-party defendant for Injuries sus-
tained by plaintiff was not erroneous on
grounds that there was no legal obliga-
tion on hehulf of third-party defendunt

toward plaintiff and, therefore, third-
party defendant should not enjoy bene-
fit of parental Immunity. Harry v.
Schorling. 1982, 441) N.l .2d 1216, 2 Ohio
App.3d 110, 2 O.H.R. 12]

Trial court properly entered Judg-
ments In third-party actions ordering
contribution In tho absence of n motion
and hearing. Jennett v. Colorado
Fuel %L Iron Corp., 1U8U, 398 N.K.2d 755,
9 Mass.App. 823.

In action for damages sustained when
ﬁlaintiffs wer? trrown from lirtlng beam
€CaUSe of a TallUIE 1n ONE of the upper
legs of a steel cable sling Included In a
atop log structure which was being con-
stru d, It was roperly withi trial
COUr%‘té discretion ptO pallow thlr —parfy
motion by supplier of stop log structure
to Implead manufacturer of steel cable
sling. Id.

An original defendant may bring In a
third-party defendant for contribution
to the original defendant for a part of

his liability lo the plaintiff and. If the
original defendant Is not liable to the
original plaintiff, the third-party de-
fendant may not he held liable to the
original defendant. Jones v. Collins,
1982. 294 S.D.2d 384. 58 N.O.App. 753.

Where plaintiff amended complaint to
Include defendant and defendant filed

73
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third-party complaint seeking Indemnity
and contribution under Uniform Contri-
bution Among Joint Tortfensors Act and
third-party defendant filed answer all
within three years of alleged date of In-

jury, three-vear statute of limitation
ceased lo run at least as early as
third-party defendant's answer and
plaintiff's cause of action ngalnst
third-party defendant was not barred
even though plaintiff's complaint
against third-party defendant was not
filed until more than four years and

four months after alleged date of Injury.

Larson Mach., Inc. v. Wallace, 1980, 600
s.w.2d 1, — Ark. —
When third-party complnint alleges

direct liability of third-party defendant

to plaintiff on claim set out in plain-
tiff's complaint, third party shall make
his defenses to complaint and no
amendment to complaint Is necessary or
required, ami parties are at Issue as lo
their rights respecting claim without
amendment of complaint by plaintiff.
Id.

Fact that contribution may not ac-

tually be obtained until original defend-
ant has been cast In judgment and hns
paid does not prevent Impleader, but Im-
pleadcr judgment may be so fashioned
ns to protect rights of other tort-fens-
ors. so that defendant's Judgment
against them may not be enforced until
defendant hns paid plaintiff's Judgment,

or more than his proportionate share
whatever law may require. Velslcol
Chemical Corp. v. Rowe. Tenn.1976, 543
*S.W.2d 337.

Rules of Civil Procedure authorized

third-party complaint based upon claim
of one tort-feusor for Indemnity or con-
tribution from other alleged Joint tort-

feasors. Id.

Where. In medical malpractice action,
defendant physician's third-party com-
plaint seeking Indemnification stated
cause of action for contribution, third-

party complnint should have been allow-
ed to stand and trier of fact alllowed
to determine extent of liability, if any.
as between two doctors. Lindsey v.
Austin. Ha.App. 1976, 336 Ho,2d 486.

4a. Motion for contribution

Trinl court, in making order providing
for entry of judgment, did not have
power io assert parlies' rights to contri-
bution when there had been no motion
filed or clulm made by any party to ef-

fectuate such right. Kaiser v. 191 Pres-
idential Corp.. 1982, 451 A.2d 141, —
Pa.Super. —

Where- no objections, reservations or
claims nre filed to assert right of con-
tribution, It Is not for trial court to take
upon |Itself task of rearranging plain-
tiff's recovery to conform to what even-
tual recovery will be If all rights are. in
fact, exercised: It 's responsibility of
parties In case to exercise such rights.
Id

Under Uniform Contribution Among
Tortfeasors Act. defendant could prop-
erly assert Its claim tor contribution

ngalnst other defendant by way of mo-
tion despite fact that it had voluntarily

dismissed its claim against that defend-
ant during trial. Uesl Sanitary Ills. Co.
v. Little Food Town. Inc.. Fla.1976, 339
So,2d 222.
7. Limitations

If liability Insurer for distributor of
swather had right to contribution from

distributors of replacement drive clmlin
subsequently Installed on swather by Its
owner, with respect to amount paid by
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It In settlement of claim against Its In-
sured for Injuries sustained hy swather
owner when replacement chain broke
and struck and shattered his eyeglasses,
claim was barred by one-year statute of
limitations, since more than one yenr
had elapsed since time of payment.
Hartford Acc. & Indcm. Co. v. H. Her-
schel Mfg. Co.. D.C.N.D.1978. 453 F.
Supp. 1375.

If plaintiff Is barred from pursuing his
cause of action against one of two Joint
tort-feasors because the statute of limi-
tations has run In respect to his own
claim, the Inchoate contribution right of
the tort-feasor who hns been sued prior
to the running of the statute neverthe-
less remains viable and does, not accrue
until he has paid more than | 's pro rata
share of the Judgment: hentc, the de-
fendant has the right to Implead the
unjoined tort-feasor In plaintiff's action
for the purpose of proving their common
liability even after the statute of limita-
tions on plInintlff'3 claim has run. Mar-
key v, Skog. 1374. 322 A.2d 513. 123 N.J.
Super. 192.

Action for contribution ngalnst alleged
Joint tort-feasor wns time barred. Aet-

na Cas. & Sur. Co. v. Volkswagen of
America, Inc., Fla.App. 3 DIst.1982. 419
So.2d 418.

Alleged tort-feasor may not seek con-
tribution from estnte of Joint tort-feasor

wlthout complying with requirement nf
oonclalm statute that claim be filed In
estate within three months from flrsl

publication to creditors. Koschmedcr v.
Griffin, Fla.App.1980, 386 So0.2d 625.

§ 4,
Law Review

Complexities of Oklahoma's propor-
tionate several liability duclrinc of com-
parative negligence—Is products liabili-
ty next? V,'ll'am J. McNIlchols. 35
OKkl.L.Rev. 135 (19K?J.

[Release or Covenant Not to Sue]

CONTRIBUTION AMONG TORTFEASORS

8. Questions for Jury

In action for contribution against a

Joint tort-feasor, evidence on Issue
presented by defendant third-party
plaintiff’s case against third-party de-
fendant was sufficient for Jury. Lol-
spelch Co. v. Neogard Corp.. Fla.App. 3
DIst.1982. 416 So.2d 1163.
9. Instructions

In regard to accident In which sand
truck driver was killed when, while em -
ployed by an employer Immune from

tort liability due to workers' compensa-
tion coverage. the truck crashed
through a house as It was being moved
across bridge, n fusal to Instruct that
Jury could apportion negligence of nm -
party employer, and. thus, reduce de-
fendant house movers' liability by pro-
portionate amount of fnult attributable

lo employer was proper. Illocker v.
Wynn. Fla.App. | DIst.1983, 425 So.2d
166.

10. Recovery of Judgment

Under Pennsylvania law, plaintiff may
recover as many Judgments ngalnst as
many tort-feasors as he wishes, hut
upon satisfaction of one Judgment, he
may not sue or execute against another
Joint tort-fensor. Frank v. Volkswa-
genxverk. A. G. of West Germany. C.A.
Pa.1975. 522 F.2d 321.

13. Satisfaction of judgment

Satisfaction of Judgment
alleged joint tort-fensor
claimant's cause of notion ngalnst an-
other Joint tort-feasor. Christian! v.
Popovich, Fla.App.1978. 363 So0.2d 2. cer-
tiorari denied 389 So.2d 1179.

against one
terminates

O immentarles

Contribution among tort-feasors In
Washington: 1981 Tort Reform Act. 57
Wn. LH 479.

Meaning nnd significance of this sec-
tion. Robert H. Griffith, (1960) 31 Pa.
H.A.Q. 322.

Notes Of Decisions

Supplementary index to Notes

Construction 3a

Discharge of other tortfeaior
Emnloyer-employee relationship 6a

Limitation of liability agreement 10

Prejudgment order of satisfaction 11

Settlement agreements 7a

1. Purpose

Purpose of statute finding that a re-
lease discharges the tort-feasor to
whom It Is given from all liability for
contribution to any other totl-feasor Is
to avoid having one of two or more Joint
tort-feasors hear a disproprotlonatc
share of plaintiff's recovery and It does
no violence to that objective to allow
tort-feasors, among themselves, to re-
lease one of their number. Sword &
Shield Restaurant, Inc. v. Amoco Oil
Co., 1981, 1211 N.E.2d 32. 389 Mass.App.
285.

Statute providing that when releaae or
covenant nol to sue or not to enforce
judgment Is given In good faith to one
of two or more persona liable In tort for
the same Injury. It shall discharge
tort-feasor to whom It Is given from all
liability for contribution to any other
tort-feasor was drafted to encourage
settlements In multiparty tort actions

by clenrly delineating effect settlement

would have on collateral rights and lia-
bilities in future litigation. lilsliop wv.
Klein. 1989. 402 N.K.2J 1365. — Mass.
3a. Construction

Phrase "unless its terms otherwise
provide” as wused In statute governing
scope of a release should he narrowly

construed to require a degree of speci-
ficity. and allowing a discharge based
on general language whl.-li does nol
name or ldentify a tort-feasor perpetu-
ates the common-law rule, which was
changed hy statute, anil Is contrary to
the statute. Heck v. Clanchettl. 1982,
439 N.E.2d 417, 1 Ohio St.3d 231. 1 O.B.
R. 253.
Phrase terms otherwise
provide"” as wused In statute governing
scope of a ulease requires a release to
expressly designate hy name or to oth-
erwise specifically describe or identify
any tort-fensor to be discharged. Id.

"unless Its

4. Generally
Uniform Contribution Among
feasors Act abrogated common-law

Tort-
rule

thnt a release o( one Joint tort-feasor

released all. Loll v. Safeway Stores.

Inc.. 1989, 422 A.2il 16. 47 Md. 119.
Statute, which abrogates common-law

rule that rclenxs of Joint tort-feasor ills-
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charges all tort-feasors liable for same
lort, was not repealed by Uniform Con-
tribution Among Joint Tortfeasors Act.
Kason v. Lau. Fla.App.1978. 369 So.2d
600. certiorari denied 368 So.2d

1365.
5 D|esrc£|ﬁ1rge of other tortfeasor—&en-

Althougr¥, under Pennsylvania Uni-
form Contribution Among Tortfeasors
Act. release In favor of one Joint tort-
feasor does not discharge another tort-
feasor unless release so provides, plain-
tiff must establish that nonreleased par-
ty Is Joint tort-feasor In order to re-
cover remaining portion of claim from
any other party. Sochanskl v. Sears.
P.oehuck anil Co.. C.A.Pa.1982. 689 F.2d
45.

Outside purview of Uniform Contribu-
tion Among Tort-Feasors Act. where It
can be established that there Is more
than one wrong at Issue. Involving Inde-
pendent parties, the release of one
wrongful party would not serve t3 re-
lease any other. Huff v. Hat ..augh,
1981. 435 A.2d 108. 19 Md.App. 661.

By virtue of statute, release or cove-
nant not to sue. given in good faith to
one of number of Joint tort-feasors, does
not release those not named In release
or covenant, though under common law
release to only one tort-feasor would
discharge all other tort-fensors from
liability. Robertson v. YeCarte. 1982.
433 N.K.2d 1262, 13 JWass.App. 441.

Phrase "one of two or more persons
liable In tort for the same Injury,”
within statute providing that a release

or covenant not to sue or not to enforce
Judgment, if given in good faith to one
of two or more persons liable In tort for
the same Injury or the same wrongful
death, doel not discharge any of the
other tort-,'easors from liability for the
Injury or wrongful death unless Its
terms so provide. Includes a party who
Is vicariously liable. Alaska Airlines.
Inc. v. Sweat, Alaska 1977. 568 P.2d 916.

Defendant air carrier was "one of two
or more persons ilaole In tort for the
same Injury" and, hence, was liable In
tort, despite release of air taxi service
with which it had contracted, for Inju-
ries sustained by plaintiff passenger due
to negligence In operation of scheduled
route even thjugh defendant was not
technically a tort-feasor. |Id.

Plaintiffs' release of defendant driver
did not operate to release defendant
owner passenger for negligent emrust-

menl of automobile by owner passenger

to an incompetent driver. Mathis v.
Stacy. Tenn.App.1981), 606 S.W.Rd 290.

Under Uniform Contributions Among
Tort Feajors Act, provision that cove-
nant not to sue discharges covenantee
from contribution and does not dis-
charge any other tort-feasor had no ap-
plication to master-servant, princlpal-
agent relationship where liability wns
solely derivative. Craven v. Lawson,
Tenn.1976, 534 S.W.2d 653.

Release given one Joint torl-fcanor,
stating that It releases all firms, corpo-
rations and Individuals, does release all
Joint tort-feasors, despite the Uniform
Contribution Among Joint Tortfeasors

Act since wording of Act excludes
leases which so state. Newsome
Finch, Fla.App. 1979, 375 So.2d 1144.

6. Terms and scope of release or
covenant

A general release discharging “all

other persons” was sufficient under the

Arkansas Uniform Contribution Among

Tortfeasors Act to release, joint torl-

re-
V.

7b

g4
Note 6a

release.
C.A.Ark.

feasors who were not parties lo
Douglas v. U. S. Tobacco Co.,
1982, 670 F.2d 791.

Language of release discharging "all
other persons, firms, corporations” sat-
isfied language of the Uniform Contri-
bution Among Tortfeasors Act. Id.

Under Pennsylvania law In settling
claim against one Joint tort-feasor,
plaintiff's failure to sign release specifi-
cally reserving her ght lo proceed
against other Joint t. t-feasors did not
bar her from maintaining action against
other Joint tort-feasors. Frank v. Volk-
swagenwerk, A. G. of West Germany.
C.A.Pa.1975. 522 F.Rd 321.

That release signed by plnintiff In
connection with settlement of his per-
sonal Injury claim with employer hospi-
tal was in full settlement nnd ratlsfac-
tlon of damages attributable to employ-
er hospital was not such as to require
same result as to employee doctor where
employer hospital was only "releasee"
named In release and, hence, employer
doctor was not included In relense.
Clark v. Brooks. Del.Super.1977. 377 A.
2d 365. affirmed 391 A.2il 747.

Language which was contained In re-
lease which was assigned In connection
with settlement of his personal injury
claim with employer hospital nnd which
provided "any other such persons”
would be released “from all claims
which the releasors might otherwise
hnve based upon or arising from the pro
rata share of the damages or Injuries of
the releases caused by or attributable to
tho releasee” did not opernte to release
employee doctor so as to preclude plain-

tiff from seeking recovery from em-
ployee doctor for additional damages
which plaintiff may have suffered In ex-

cess of amount received In settlement
with employer hospital. Id

Where alleged fact of wrongdoing was
that of doctor employee, viewed from
standpoint of relative liability of em-
ployer hospital nnd doctor employee,
there was no Injury which was “caused
hy or attributable to" employer and,
hence, there wns no basis under relear
with employer hospital to bar plainlii
from seeking recovery from employ-*
doctor for additional damages which
plaintiff may have suffered In excess of
amount received In settlement with em-
ployer hospital. Id.

Release, which provided In bffcct thnt
insurer of joint owners of car would pay
policy limits of 15.000 to motorcycle
passenger and which stated that pas-
senger acknowledged full settlement and
satisfaction of all claims of whatever
kind or character arising out of collision
between-motorcycle and car. released all
tort-feasors from claims resulting from
tho collision. Including motorcyclist and

ills Insurer, though release was not en-
tered Into until after default was en-
tered against motorcyclist. Battle v.

Clanton. 1975. 220 S.19.20 97, 27 N.C.App.
616.

6a. - Employer-emptoyee relation-
ship

Amendatory provision of Uniform

Contribution Among Tortfonsors Act

prohibiting discharge of a tort-feaBor
when a release or a covenant not to sue
or not to enforce judgment is given In
good faith to one of two or more per-
sons liable In tort for sume injury or
same wrongful death |Is Inapplicable to
an employer-employee relationship.
Clark v. Brooks, Del.Super. 1977. 377 A.
2d 365. affirmed 391 A.2d 747.

There Is no principle of unity of em-
ployer and employee which extends to
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Nate 6a
employer -elease by an em-
ployer U' «?'emplated by
release. , .
7 Hetdu<-* it jalntt other
ortteaiu

Where contract for release of one

tort-feaaor agreed to r«ductlon of sub-

sequent Judgment to ei.-ent of "statuto-

ry" prorata share, question for decision
was not legislative intent iri using “pro
rata share” phrase hut rather what wo*
understanding of the parties, and
though their Intent was to comply with
statutory requirements, their under-
standing was thnt cost of settlement
would he what Judicial declsiun Indicat-

ed. I. e., reduction of subsequent Judg-
ment proportioned among tort-feasors
according to their number, Uahockl v.
Contee Sand Gravel Go.. Inc., 1579.
398 A.2d <90, 41 Md.App. 579. reversed
on other grounds 410 A.2d 1039, 286 Md.
579.

While relense
connection with settlement of
sonal Injury claim against employer
hospital failed to contain beneficial lan-
guage found In Uniform Contribution
Among Tortfeasors Act. under accepted
principles that proscribed unjust enrich-
ment. employee doctor was entitled to
benefit of amount recel"“d by plaintiff
as consideration for rel< ise. Clark v.
Brooks, 13el.Super.1977. 377 A.2d 365. af-
firmed 391 A.2d 747.

Under Tort Claims
could recover full amount of Jury ver-
dict from stale to extent that Act al-
lowed. less pro tanto rudrctlons for two
settlements rrom Joint tort-feasors.
Polvard v. Terrv, 1977, 372 A.2d 378. 148
N.J.Super. 202. reversed on other
grounds 390 A.2d 653. IBIl N.J.Surer. 497,
affirmed 401 A.2d 532. 79 N.J. 547.

In action to recover for injuries suh-
.ulned when bout manufactured by de-
fendant bucked over plaintiff and struck
his legs with Its propeller, trial court
did not err In deducting from Jurv ver-
dict amount of settlement plaintiff re-
ceived from previous codefendant opera-
tor of boat, in view of fact that plain-
tiffs pleadings alleged that operator of
boat and defenduut manufacturer were
Joint tort-feasors, and In view of fact
thut Supreme Court, on review of evi-
dence In first trial brought ngalnst op-
erator and manufacturer, stated that
operator's negligence was more than
passive or vicarious. Degen v. Dayman,
1976, 241 N.W.2d 703. 90 S.D. 400.

In action to recover for injuries sus-
tained when boat manufactured by de-
fendant backed over plaintiff son und
struck his legs with its propeller In
which plaintiff father also sought re-
covery for medical expenses Incurred
before son reached age of majority,
trial court did nol err In deducting from
Jury verdict In favor of father amount
of settlement received from previous co-
dcfendunt operator of boat, rather than
deducting pro rata credit of one-half
Jury verdict. In view of fact that there

by plaintiff In
Ids per-

signed

Act. plaintiffs

was nevi.r a Jury determination os to
proportionate liability of operator of
boat and defendant manufacturer, and
thus defendant manufacturer could not
assert ‘hat each tort-feasor was 50%
respon ilble for son’s Injury. Id

Under statute providing that a release
0; covenant not to sue given to one of
two or more persons linble in tort for
the same Injury reduces the claim hy
the stipulated amount there Is m re-
qulrenv at that there he an activating
relnth .islilp in tort between those liable,

76

CONTRIBUTION AMONG TORTFEASORS

Vett v.

such as a Joint torl-feasorshlp.
iati Tenn.

Smoky Mountain Aviation, Inc..
App. 1977, 555 S.W.2d 867.

Where codefendant and plaintiff en-
tered Into Illmltatlon-of-Ilibltity agree-
ment after Jury retired, defendants were
entitled to have amount of verdict ren-
dered against them reduced by amount
codefendant paid plaintiff pursuant to
agreement. Atlantic Ambulance & Con-

valescent Service. Inc. v. Ashury. Fla.
App. 1976, 330 So.2d 477.
7a. Settlement agreements

Settlement agreement ent red Into by
railroad nnd dec. Jent’s w dow. which
required widow to surre'.der a great

measure of control over settlement ne-
gotiations with other defendants, which
prohibited widow from settling with any
-Ingle defendant for less than specified
amount without railroad'!" approval and
which prohibited widow from settling
for more than such amount unless set-
tling defendant wns willing to ussume
one half of responsibility of guaranteed
provision under which widow was enti-
tled lo recover a total sum of 31110,0110 II
she pursued to final judgment her
claims against railroad and one or more
of the defendants, did not satisfy good-
falth requirement of Uniform Contribu-
tion Among Tort-Feasors Act: thus,
settlement agreement did not discharge
railroad from |Its obligation of contribu-

tion under Tennessee law to other de-
fendants In action commenced by wid-
ow. whOHe husband was killed when

tank cur containing liquid petroleum gas
ruptured following a derailment within
city limits. In re Waverly Ace. of Feb.
22-24, 1978. D.C.Tcnn. 1979. 502 F.Supp.

minor
and

Settlement between injured
passenger of mother s automobile,
the defendants, the driver, owner and
Insurer of second automobile, did not
release the mother, as Joint tort feasor,
from conlrihulury negligence liability
for daughter's Injuries under defend-
ants' counterclulm. and therefore, under
statute governing right to contribution
nmong Joint tort feasors, defendants
were not entitled to contribution from
mother. Woods v. Withrow, Fla.1982,
413 So.2d 1179.

8. Discharge of tortfeasor given release
or covenant

A tort claimant has
er lo give a release from
of several Joint tort-feasors, nnd such a
release. If given in good faith ami be-
fore Judgment, will preclude a claim for
contribution against the released tort-
feasor; the right of a Joint tort-feasor
nol so released Is terely to have the
value of i.ny consideration given for
such a release subtracted from the total
of the damages found to have been suf-
fered by the victim. Grace v. Duckley.
1982. 435 N.10.2d 655. 13 Mass.App. 1081.

Statute providing that release dis-
charges those Joint tort-feasors to
whom It Is given from liability for con-
tribution to those roc covered under It
does not apply to situation where both
parlies are named In some release.
Robertson v. McCarte. 1982, 433 N.l0.2d
1262. 13 Mass.App. 441.

Statute providing that when release or
covenant not to sue or not to enforce
Judgment Is given in good fultu to one
uf two or more persons liable in tort for
the same Injury. It shall discharge
tort-feasor to whom 1Ir, Is given from all
liability for contribution to any other
tort-feasor did not extinguish right of
defendant to recover contribution from

It within his pow-
liability lo one



CONTRIBUTION AMONG TORTFEASORS

third-party defendant where Judgment
establishing Joint and several liability
had already been entered against them.
Clshop V. Klein. 1980, <02 N.E.2d J3GS,
380 Mass. 285.
Joint tort-feasor
contribution,

retains his right of
regardless of success or
failure of a subsequent levy of execu-
tion; thus finding that one Joint tort-
fensor possessed no assets beyond Insur-
ance policy was irrelevant to application
of statute providing that, when relense
o> covenant not to sue or not to enforce
Judgment Is given In good faith to one
of two or more persona liable in tort for
the same Injury. It shall discharge
tort-fensor to whom it is given from nil
liability for contribution to any other
tort-feasor. Id

General release given to motorist con-
stituted n general release for nil of his
liabilities present and future. Including
contributions either specifically or by
construction, and a? a settling tort-fea-
sor, motorist was excluded as-a party
from any future actions against any of
the remaining nonsettling tort-fensors;
plaintiff's recovery from nonsettling
tort-feanc~n was limited to percentage
of ne,~llge ice attributable lo the re-
maining nonsettling tort-feasors as de-
termined by the court or Jury. Bartels
v. City of WIllIston, N.D.1979, 27C N.W.
2d 113.

Ir\ action for negligence arising under
comparative negligence net, a release

g4
Note 1l

given in good faith lo one of two or
more persona liable In tort for same In-
jury discharges tort-feasor to whom It
Is given from all liability for contribu-
tion to any other tort-feasor. Id.

Since host driver and his insurer ten*
Jered their policy limits to Injured pas-
senger nn-i obtained a release therefor,
contribution claim of owner of other ve-
hicle and his Insurer was barred.
Schreler v. Parker, Fla.App. 3 DIst.1982.
415 So.2d 794.

10. Limitation of liability agreement

«'Limitation-of-liability agreement.”
strictly speaking, Is not a release or
covenant not to sue. but It does have
ah aspects of a covenant not to enforce
Judgment. Atlantic Ambulance & Con-
valescent Service, Inc. v. Asbury, Fla.
App,197G. 330 So.2d 477.

"Limitatlon-of-liabtllty agreement”
entered Into by codefendant and plain-
tiff after retirement of Jury, although
not "Mnry Carter"” agreement, was nev-
ertheless some form of "arrangement"
resulting In payment of an amount re-
ceived by party as compensation for his
Injuries subject to setoff. Id.

11. Prejudgment order of satisfaction
Order of satlfaction prior to Judgment

Is equivalent of a “release” under Uni-
form Contribution Among Tortfeasors
Act. Loh v. Safeway Stores, Inc.. 1980,
422 A.2d 1G, Md.App, .
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. TORT LOSS ALLOCATION AMONG JOINT
TORTFEASORS IN ALASKA: A CALL FOR
COMPARATIVE CONTRIBUTION

I. Introduction

Legal doctrines providing for the allocation of tort loss among
tortfeasors have been slow to develop in Alaska. The firstmajor devel —
opment occurred in 1970 when the legislature enacted the Alaska Uni —
form Contribution Among Tortfeasors Act (Contribution Act),l
which reversed the common law rule that barred courts from enforc—
ing contribution, or loss sharing, among joint tortfeasors.2 In 1975,
the Alaska Supreme Court adopted comparative negligence,3allowing
tort victims who were themselves negligent to recover damages from
concurrently negligent tortfeasors.4 Comparative negligence requires
the apportionment of fault between plaintiffs and defendants and holds
the defendants as a group liable for the percentage of the damage for
which they are responsible.5 The enactment of the Contribution Act
and the adoption of comparative negligence were intended to provide a
system that attempts to match each tortfeasor 3 lisbility with his rela—
tive degree of fallt.

Nonetheless, there isa fundamental inconsistency in the Alaska
system. In adopting the Contribution Act, Alaska"s legislature

Copyright © 1985 by Alaska Law Review

1 Alaska Stat. §§09.16.010-.060 (1983).

2. See infra notes 32-39 and accompanying text.

3. Kaatz v. State, 540 P.2d 1037, 1049 (Alaska 1975).

4. The old contributory negligence rule prohibited negligent plaintiffs from re-
covering from negligent defendants. See id. at 1047; RESTATEMENT (SECOND) OF
Torts 88463, 467 H965); see. e.g., Bertram v. Harris, 423 P.2d 909, 914 & n.9
(Alaska 1967) (using the definition of contributory negligence found in Restate-
ment (Second) of Torts 8463 (1965)); Odgen v. State, 395 P.2d 371, 372 (Alaska
1964) (contributory negligence barred recovery by negligent plaintifl).

The origin of contributory negligence is generally attributed to the case of Butter-
field v. Forrester, 103 Eng. Rep. 926 (K.B. 1809). See Kaatz, 540 P.2d at 1047. For a
good discussion of the common law development of contributory negligence in
Alaska, see Note, Comparative Negligence: A Timefor Change in Alaska. 3 UCLA-
Alaska L. Rev. 103, 105-09 (1973). The author discusses the inequities inherent in
the contributory negligence rd<* and the judicial exceptions created to case its harsh
application. Id. at 108-09; see also Restatement (Second) of Torts § 886A com-
ment a (1979).

5. Under “pure” comparative negligence, as adopted in Alaska, a negligent
plaintiff may collect damages reduced in proportion to his fault regardless of his rela-
tive degree of fault. Kaatz, 540 P.2d at 1047.

127
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followed many other states by requiring contribution on a pro rata
basis.6 Each tortfeasor is required to pay an equal share of the dam —
ages, regardless of his degree of fault. The share isdetermined by di—
viding the amount ofdamages by the number of tortfeasors.7 The pro
rata method was adopted partly because courts and juries were be—
lieved to be unwilling or incompetent to apportion faultamong wrong —
doers.8 The Alaska Supreme Court rejected this rationale, however,
when it adopted comparative negligence in 1975. The court found
that the state courts were capable of apportioning faultamong wrong—
doers.9 Since that time, the court has repeatedly noted the need for
the legislature to amend the Contribution Act to permit the courts to
apportion damages among tortfeasors according to their relative fault,

%c, vghn% Ffjggr(?cte\l\f(ign negligent plaintiffs and defendants under compara—

While urging legislative action on this issue, the court declined
two opportunities to circumvent the pro rata apportionment mecha—
nism established by the Contribution Act. In each case, the court was
asked to expand the doctrine of implied indemnity — a remedy that
allows one party to shift an entire damage award to another — to
permit negligent tortfeasors to use the doctrine. In Arctic Structures,
Inc. v. Wedmore, U decided in 1979, the court refused to adopt implied
partial indemnity which allows courts to grant indemnity on a propor—
tionate fault basis.12 The court did not discuss the doctrine in itsopin—
ion, but noted that in order to bring the contribution system in line
with comparative negligence, the legislature, not the court, must re—
place the pro rata contribution system with a comparative contribu—
tion system.13 In 1983, the court in Vertecs Corp. V. Rcichhold
Chemicals, Inc.™ considered, but ultimately rejected, the argument

%ﬁ% ﬁggﬂ%%ﬁréér_]e of implied indemnity should apply incases ofconcur—

This note focuses on these recent decisions which demonstrate the
Alaska Supreme Court 3 hostility toward further judicial modification

6. Alaska Stat.'} 09.16.010-.060 (1983); see Note, Adjusting Losses Among
Joint Tortfeasors in Vehicular Collision Cases,68 Yale L.J.964 (1959).

7. See Alaska Stat. § D9.16.020 (1983).

8. See Kaatz. 540 P.2d at 1048.

9. Seeid.

10. See, e.g.,, ' 'tenon Ins. Co. v. Laitala, 658 P.2d 112, 118 n. 11 (Alaska 1983);
State Mechanical, o. v. Liquid Air, Inc., 665 P.2d 15, 17 n.2 (Alaska 1983) (noting
that judicial expans. <nof the indemnity doctrine would abrogate existing contribution
statute); Arctic Structures, Inc. v. Wedmore, 605 P.2d 426, 435 n.29 (Alaska 1979);
State v. Guinn, 555 P.2d 530, 547 n.42 (Alaska 1976).

11. 605 P.2d 426 (Alaska 1979).

12. Id. at 435 n.27.

13. Id. at 435 n.29.

14. 661 P,2d 619 (Alaska 1983).

1985] COMPARATIVE CONTRIBUTION

of the tort loss allocation system. First, the note traces the historical

.develr*nment of the loss allocation system and summarizes the current

“the law. Second, the note identifies some of the current issues
"solved problems in the field. Third, it analyzes altemative ap—
proaches to resolving the problems in light of the current law, and
offers a proposal for legislative reform by amendment of the Contribu—
tion Act. The proposed legislative amendment is modeled after the
1983 Uniform Comparative Fault Act, which isdesigned for jurisdic—
tions that have adopted comparative negligence.’5 The amendment
would replace the current pro rata contribution system with a system
that allocates contribution among joint tortfeasors on the basis of rela—
tive fault. Full indemnity would be restrved for cases of vicarious lia—

bility or prior contract.

s

Il. Historical Development of Loss Allocation Law

A. Early Development of Joint and Several Liability in England
and the United States

Historically, a great deal of confusion surrounded the develop—
ment of rules governing loss allocation among multiple tortfeasors.16
The confusion was largely attributable to the failure of both courts and
legislatures to define terms and doctrines carefully and to their failure
to respond promptly and consistently to changes in the law.17 For
example, the meaning of the basic term “foint tortfeasors””has been
uncertain and inconsistent over the years.18 Joint tortfeasors under
the early common law were parties who acted intentionally or in con—
cert, with a common purpose to carry out a joint enterprise.19 The
plaintiffwas permitted to sue any or all of the joint tortfeasors, who
could then be held jointly and severally liable for the entire loss.20
Under the strict joinder rules, the plaintiff could join only those de—
fendants who had acted in concert.2l Where defendants acted inde—
pendently, even though their acts combined to cause a single injury to
the plaintiff, the plaintiff was required to maintain a separate suit
against each defendant.2 As a result, separate trials produced ver—
dicts against each defendant for an amount presumably corresponding

15. See infra note 178 and accompanying text.
16. Seegenerally W. Prosser & W. Keeton, the Law of Torts 8§ 46-51 (W.

Keeton ed. 5th ed. 1984) [hereinafter referred to as Prosser].

17. See id.

18. 1d. 846. at 322.
19. Id.\ see Sir John Heydon’s Case, 11 Co. Rep. 5a, 77 Eng. Rep. 1150 (1613).

20. Restatement (Second) of Torts 8§ 875 (1979); Prosser, supra note 16,
§ 46, at 322-23.

21. Prosser, supra note 16, 8§ 47, at 325.

22. 1d. at 324-25.
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the careless application of the term "joint tortfeasor””to refer to all
concurrently negligent tortfeasors, and the courts "adherence to strict
rules against d.viding damages among defendants — all combined to
alter the substantive law of loss allocation.

1o his degree of fault.23 Thus, the system ofassigning tort lisbility was
consistent with the system of procedural joinder.

The tarly American courts tended to follow the English rule of
joint and several liability among joint tortfeasors, although they grad—
ually permitted more flexible joinder rules.24 The enactment of the

New York Field Code of Procedure in 1848, followed by similar legis— B. Contribution
lation in most othe- states, substantially liberalized procedural rules. . Lo
The liberalized rules permitted the joinder of all parties necessary for a L Early Development.  Like the developrent ofjoi. ind several

. . . 7 licbility, the early development of the contribution  _vtrine was
complete resolution of the plaintiffs case, thus permitting the joinder inpeded by the application of traditional rules after their original
of concurrently negligent tortfeasor.l in a single action.%5 Moreover, sonal I lied I inued I
joined tortfeasors were treated carelessly asj0iNt tortfeasors, and were rationales no longer applied. For example, courts continued to apply
Jh Id iointl q Il lisble for the entire | ﬂ; h th the common law rule that barred contribution among joint

€?d Jointly and scverally 11207 Tor the entire doss, even though they tortfeasors® after the definition of "tort" was broadened to include
had not acted in concert.26 This liberal classification of joint li At the ti h le denvi ibuti
tortfeasors blurred the distinction between the procedural rule of per— negligent acts.83 At the time t e rule denying contribution among
nissive ioinder of parties and the substantive doctrine ofioint and se "tortfeasors” “developed, the meaning of "tort" was limited to willful

1SSIVEJOlI parti UDS v ! Jol V= or intentional wrongs.3 The rule against cor.tribution emerged as an
eral liability of concurrently negligent tortfeasors for damages.Z2/ . h I rule th ibuti itted
Originally, when party joinder was permitted as a matter of conven— exception to the general rule that contribution was permitted among
sence CE defendant remained responsible onlv for his portion of th negligent wrongdoers.3 The rationale for the rule against contribu—
q » &a b de ah' de a ffajlptozg 0 €0 t}’ th SP rtso 0 t?) tion was that although courts would allow negligent parties to sue for
uggiizste?:e‘jg? it Itsorgge;esf)ro”to rei’er t(;/i\lrl t:)me,F erCsOlevhosZarr]ﬂeli— contribution, courts would not assist deliberate wrongdoers in settling
ence combined to oroduce a sinale iniurv. and each defendantevgvas their disputes.36 Although the original rationale for denying contribu—
g . pr g yury. tion was "lost to sight,"37 most American courts continued to deny
held liable for the entire damage.?2

. . e T contribution among concurrently negligent tortfeasors until the mid-
The confusion surrounding permissive joinder and joint ligbility

was intensified because American courts also required one verdict
when defendants were joined in a singie action.3 The rationale for the
one-verdict rule was that, because joint tortfeasors had acted in con—
cert, the act of one was considered the act of all; therefore, the jury
was not permitted to apportion damages because the injury was neces—
sarily single and indivisible.3l This rationale, however, was no longer
viable once the new procedural rules allowed joinder of defendants
without concerted action. Thus, the expansion of party joinder rules,

23. See id. at 328-29. Tliis is essentially the definition of concurrent negligence.
See infra note 25.

24. Prosser, supra note 16, § 47, at 325-26.

25. 1d. Concurrently negligent tortfeasors arc parties whose separate or unrelated
negligent acts combine to cause a sing'e and indivisible injury to another party. See D.
Dobbs, Handbook on the Law of Remedies149(1973).

26. Prosser, supra note 16, §47, at 328-29.

27. 1d. The purpose behind (lie joinder statutes was to provide convenience and

expediency, and to avoid multiplicity of suits, not to alfcct the substantive liability of
the parties. Id. at 327.

28. See id. at 329.

29. Id. at 328-29; see V.schwartz, Comparative Negligence 252 (1974).
30. Prosser, supra note 16, § 47, at 329.

31. Id. § 46, at 322-23, 325; see Sir John Hcydon’s Case, 11 Co. Rep. 5a, 77 Eng.
Rep. 1150(1613).

1950 3, even though English courts permitted contribution in cases of
vicarious ligvility, accident, mistake, or Mere negllgence,rﬁ Thus, the
judiciary 3 failure to evaluate clearly the meanings of “tort””and "joint
tortfeasor,””as they were understood when the rule against contribu—
tion was developed, led many American courts to apply the rule inap—
propriately to cases of concurrently negligent tortfeasor. 3

12 Harv. L. Rev. 176, 178 (1898).
3 . The original rule permitting contribution is generally
inch’s Rep. 48 (C.D. 1623). "The general rule is that
among personSJomtIy Ilable th law implies an assumpsit either for indemnity or con-
tribution and the [Merryweather v. Nixan] exception is that no assumpsit, either ex-
press or implied, will be enforced among wilful tort-feasorc or wrongdoers.” Reath,

|!§ Oéeeégéi aﬂ.'m.note 34, at 186-87 (quoting Bailey v. Bussing, 28 Conn. 455

1859 orth, J
( ?(Mestatement (Second) of Torts § 886A comment a.

38. pyossqr, IIBhote 16, § 50, at 337.
30,
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Nevertheless, the rule denying contribution was consistent with
(he doctrine of contributory negligence.40 The doctrine of contribu—
tory negligence prohibited a plaintiff from recovering damages if his 2. Alaskas Uniform Contribution Among Tortfeasors
negligence contributed to hisown injury.4" The parallel between con— Act.  Alaska 3 Contribution Act45 was passed in 1970 to “&void the

the Uniform Contribution Among Joint Tortfeasor*1Act.4

tributory negligence and the rule against contribution isclear: just as
negligent plaintiffs could not recover against negligent defendants,

negligent defendants could not recover against other negligent defend—
ants.42 Together, the two doctrines barred negligent parties from re—

covering against other parties.
In practice, the rule against contribution permitted faultless

plaintiffs to determine who would bear the loss for their injuries be—

cause defendants could not compel oiher tortfeasors to share th-~imr-
den.  Persistent criticism of the rule against contributi id
recognition of its “6bvious lack of sense and justice””led ma &
legislatures and courts to provide for contribution among joint
tortfeasors.43 Most of the reforms were statutory enactments based on

40. The endurance of contributory negligence is discussed in Note, supra note 4,
at 108. The lengihy history of the rule against contribution is discussed in Restate-
Mi-NT (Second) op Tokts § 886A comment a.

41. Kaatz v. State, 540 P.2d 103y, j1046-47 (Alaska 1975).

42. The similarity of rationale operation between the a-'e against contribu-
tion and contributory negligence is discussed in Leflar, Contribution and Indemnity
Iktween Tortfeasors. 81 U. Pa. L. Rev. 130, 132 (1932).

43. Prosser, supra note 16, 8§50, at 337. The persistent criticisms of contribu-
tory negligence by legal scholars and the judicii-'ry arc summarized in Nate, supra note
4, at 103-04 & nn.5-12. The author suggests fiat “early acceptance of the rule was
undoubtedly [influenced by] the desire to protect developing industry, particularly the
hazardous yet esscntinl railroads, from unlimited liability in the tort field." 1d. at 107.
The long retention of contributory negligence “may ultimately be attributed to the
principle of stare decisis or to legislative neglect.” 1d. at 108 (footnote omitted); see
also Williams & Davidson, Kaatz v. State: The Rule o f Comparative Negligence Afloat
Upon Uncharted Alaskan Waters, 6 UCLA-Alaska L. Rev. 175, 175-76 (1977) (not-
ing the opposition of the insurance industry to adopting comparative negligence).

The status of contribution rules in American jurisdictions as of 1959 is sum-
marized in Note, supra note 6, at 981-82 app. See, e.g., Alaska Stat. 8§09.16.010-
.060 (1983); Cal. Civ. Proc. Code 88 875-77 (1980); Mass, Ann. Laws ch. 2310,
88 1-4 (Michie/Law Co-op 1974); N.C. Gen. Stat. 88 IB-1 to -6 (1983): N.D. Cent.
Code 88 32-38-01 to -04 (1976); Tenn. Code Ann. §8 29-11-101 to -106 (1980),
I'hcse statutes, except California’s, were modeled after the 1955 version of the Uni-
form Contribution Among Tortfeasors Act and provide for pro rata contribution. 12
U.L.A. 63 (1975).

The 1939 version of the Uniform Contribution Among Tortfeasors Act requires
contribution according to each tortfeasor’s relative degree of fault. 9 U.L.A. 230
(1957). Many states have adopted relative fault statutes. See, e.g.. Ark. Stat. Ann.
§ 34-1002(4) (1962); Del. Code Ann. tit. 10. « 6302(d) (1975); Fla. Stat. Ann.
§768.31(3)(a) (West Supp. 1984); Hawaii P ,v. Stat. §663-12 (1976); S.D. Comp.
Laws Ann. 8§ 15-8-15 (1984); Tex. Rev. Civ. Stat. Ann. art. 2212a, 8§88 1, 2
(Vernor. Supp. 1985); Utah Code Ann. §78-27-40(2) (1977). Several other states’
comparative contribution statutes are listed in Comment. Cnmnarntive Contribution;

injustice often resulting under the common law."46 At that time, the
doctrir*" of contributory negligence was still recognized in Alaska;47
court.,  d juries were considered by many to be incompetent to ap—
portion mages accurately or efficiently among wrongdoers.48 There—
fore, ALJca"s Contribution Act, like most contribution acts,49 limited
contribution to pro rata shares.50 Alaska 3Act creates a right of con—
tribution in favor of one tortfeasor who has paid more than his pro
rata share5l and does not permit consideration of the relative fault of
the tortfeasors in determining the appropriate loss allocation.®

The drafters of Alaska 3 Contribution Act avoided several proce—
dural restrictions that createu problems in other states.53 Alaska 3
statute does not require that a joint judgment be rendered against

The Legislative Enactment ofthe Skinner Doctrine, 14J. Mar. L. Rev. 173, 183 n.ol
1980).

( 44). The original Uniform Contribution Among Tortfeasors Act was approved in
1939 by tli. National Conference of Commissioners on Uniform State Laws and the
American Bar Association. 9 U.L.A. 230 (1957). Few stat.es adopted it, and those
that did amended it extensively. The lack of uniformity prompted the withdrawal of
the old Act and its replacement in 1955 with a new one designed to avoid many of the
procedural issues that had created problems in many states. 12 U.L.A. 57, 59-60
(1975); PROSSER, supra note 16, 850, at 338 n.20,

45. Alaska Stat. §809.16.010-.060 (1983).

46. Antic Structures, Inc. v. Wedmore, 605 P.2d 426, 430 n.8 (Alaska 1979)
(quoting the House Judiciary Committee Report, 1970 House Journal 437).

47. Arctic Structures, 605 P.2d at 430.

48. See Kaatz, 540 P.2d at 1048.

49. See generally Note, supra note 6.

50. See Alaska Stat. 809.16.020 (1983). The legislature did consider appor-
tioning contribution according to relative degrees of fault when it considered the Con-
tribution Act in 1970. The Judiciary Committee of the Alaska House of
Representatives reported that:

The tudiciary Committee amendment would require each tortfeasor’s share
of the liability to be based on his relative degree of fault. After a review of
the official comments accompanying the uniform Act and nf the relevant
pages of the transcript of the meeting of the national conference's committee
which wrote this Act, the Judiciary Committee is unconvinced of the need to
prohibit the degrees of fault from being considered (as is done in ".he original
version).
Arctic Struct)ures, 605 P.2d at 430 n.13. Without explanation, and despite the recom-
mendation of the House Judiciary Committee, the legislature enacted the pro rata
mechanism.

51. Alaska Stat.§09.16.010(b) (1983).

52. 1d. §09.16.020(2).

53. Seegenerally Fischer, The New Settlement Statute: Its History and Effect, 40

. Mo. (L 13 (1984).
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multiple tortfeasors before the right to contribution arises.5 Thus, ifa
plaintiff is unable or unwilling to sue some of the individuals who are
allegedly responsible for his injuries, the named defendant may join
other tortfeasors or sue them separately for contribution. The Contri—
bution Act also permits a tortfeasor to bring a claim for contribution
even without satisfying the entire judgment, as long as the claimant
has paid, or may have to pay, more than his pro rata share.%

In addition, Alaska 3 Contribution Act creates an incentive for
settlement. A tortfeasor who settles with the plaintiff in good faith is
released from further liability for contribution to non-settling
tortfeasors.%6 If a settling party negotiates a release for other
tortfeasors, the settlement reduces the amount of the plaintifTs claim
against non-settling, non-released tortfeasors by the amount of the set—
tlement Ol by any amount stipulated in the release, whichever is
greater. The settling party may then sue the released tortfeasors for
contribution.57

Significantly, Alaska 3 Contribution Act “fees not impair any
right [of] indemnity under existing law.”5" As discussed more fully
below, the traditional form of indemnity isthe common law equitable
doctrine that shifts the entire burden of tort loss from one defendant to
another. Alaska 3 Contribution Act makes it clear that contribution
and indemnity are mutually exclusive remedies, yrtitdoes not attempt
to define or limit the law of indemnity in Alaska."1 The Contribution
Act also docs not indicate when courts should apply indemnity instead
of contribution, apparently leaving that determination to the courts.

C. Indemnity

1 Early Development.  In multiple tortfeasor cases, damages may
be allocated among the tortfeasors by way of either contribution or
indemnity. The right to indemnity was recognized at early common

54. Alaska Stat. §09.16.030(a) (19S3).

55. See id. §09.16.010(a).

56. Id. §09.16.040(2); see Vcrtccs Corp. v. Fibcrchem, Inc., 669 P.2d 958, 960-61
(Alaska 1983) (a settlement prompted by desire to avoid liability for contribution nol
necessarily in bad faith; settlement upheld).

57. Alaska Stat. §09.16.040(1) (1983). Dm see infra note 154, discussing Cri-
terion Ins. Co. v. Laitala, 6:18 P.2d 112 (Alaska 1983).

58. Id. §09.16.010(0.

59. Even though "one tortfeasoi is entitled to indemnity from another, the right
of the indemnity obligee is for indemnity and not contribution, and the indemnity
obligor is not entitled to contribution from the obligee for any portion of the indem-
nity obligation.” Id. In Industrial Risk Insurers v. Creole Prod. Servs., Inc., 568 F.
Supp. 1323, s328 (D. Alaska 1983), the federal district court noted that the Alaska

Supreme Court has never "expressly identified the elements of a claim for implied
indemnity."
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law.60 In its traditional form, indemnity allows a party to shift the
entire liability for an injury from one tortfeasor to another.6l In con—
trast, contribution permits one tortfeasor to compel another to share
the liability, either on an equal ron a percentage basis. The right to
indemnity may arise in several ways. For example, itmay arise con—
tractually, either expressly or by implication.62 Indemnity may also
arise "by operation of law to prevent a result which is regarded as
unjust or unsatisfactory.”@ This iscalled implied C: equitable indem—
nity. While the enforcement of contractual indemnity is justified by
the express or implied agreement of the parties,®4 tne enforcement of
implied indemnity isbased upon *%a legal fiction founded not upon the
parties ~intent, express or implied, but upon justice, equity and the
doctrine of unjust enrichment."6 The remainder of this note focuses
on implied, rather than contractual, indemnity.

Under early common law, the right to implied indemnity was
narrowly defined.66 Generally, courts implied an obligation to indem—
nify a tortfeasor only when there was a pre-existing relationship be—
tween the parties.67 For example, an employer held vicariously ligble
for the tort of a servant or an independent contractor was entitled to
indemnity from the “&ctive tortfeasor" — the party who directly
caused the injury.68 Similarly, the right to implied indemnity was rec—
ognized for “an innocent partner or carrier held liable for the acts of
another, or the owner of an automobile for the conduct of the
driver.”® Generally, the courts required an indemnitee to be innocent
of any wrongdoing and exposed to liability only through the indemni—
tor 3 acts; in other words, the indemnitor was treated as having
breached “his obligation not to expose the indemnitee to liaility.” 70

60. gestatem ent (Second) op Torts 588613 comment a (1979).
61. rosser, note 16, 851, at 341.

83. hj Common law equitable or implied indemnity isa specific remedy available
to a party who lias paid or may have lo pay an obligation for which another party was

cerned primarily with implied Indemnity; the law governing express and implied-in-

fact indgpqity contrae., is discussed occasionally by way of contrast.

65. The primary rationale for the doctrine of implied indemnity issaid lo be
the aversion to unjust enrichment. "[0]ne who has been compelled in discharging his
own legal obligation to pay offa claim which in fairness and good consgi should
be paid by another can secure reimbursement from that other." Lefiar, gjﬁuote 42,

at 147.
66. erﬂ'ini. a.'Bmte 64, at 254.
67. a" 255.
68. Prosser, &FB\ote 16, 851, at 341-42.

69. Id.
70. Ferrini, S.'Bmte 64, at 255.
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Over time, many courts expanded the doctrine of implied indem—

nity beyond its traditional 1mils. In response to the unavailability of
contribution, even a Negligent defendant was he d to be entitled to
indemnity, as long as the claimant was the less negligent party.7lL Ip
the process, the courts developed various tests to determine whether
the entire loss should be shifted from the passive or secondary
tortfeasor to the active or primary tortfeasor.72 For example, a passive
tortfeasor might be a retailer who relies on a manufacturer 3 duty to
guard against product defects, or a municipality that relies on a con—
struction company to repair and maintain its streets.73 The original
significance of the active-passive distinction faded as courts expanded
the doctrine to allow indemnity in favor of the less culpable of two or
more negligent parties.7 Because each court based itsdecision on eq—
uitable principles, the limits of implied indemnity became elusive and
unpredictable.’5 As a result, it became “Extremely difficult to state

any general rule or;é)rinciple as towhen indemnity will be allowed and
when ftwill not."

71. See I'ertecs, 661 P.2d at 621; Lcflar, supra note 42, at 154-58. Professor Le-

flar. after summarizing the three areas of tor! (non-contractual) indemnity already
well-rooted in the common law when he wrote in 1932, described an additional body
of cases using the active-passive negligence test to allow indemnity where the parties
were not in pari delicto. Id. at 155. He criticized this approach for its uncertainty and
lack of standards. He also described the cases in this field as granting indemnity only
""to one whose only negligence was a failure to discover and remedy a dan”-rous con-
dition formerly created by the misconduct of the one against whom indemnity is
given.” Id. at”156.

Since 1932, the courts using the active-passive and other tests have broadened the
field to include any fact pattern where, for example, ""there was a qualitative distinc-
tion between [the] relative culpability [of the parties]." Ferrini, supra note 64, at 257
(discussing lllinois law). Ferrini suggests that, incredible as it may seem, one "who is
45 percent negligent may obtain full indemnification from one who is 51 percent negli-

ent. . . . Yet this was the natural and perhaps unavoidable consequence of the pro-
ibition against contribution.” Id.
72. The .hree primary tests have been described as (1) the active-passive test;
(2) the primary-secondary test; and (3) the duty-no July test. Other tests include
misfeasance-nonfeasance and onv ion-commission tesvs, serving "'basically the same
function — to distinguish grades of fault." Commcnv Indemnity and Third-Party
Tort Actions in South Dakota. 21 S.D.L. Rt:v/ 393,400-401 (1976) (citations omitted);
see generally Annot., 28 A.L.R,3d 943, 950-89 (1969 & Supp. 1984) (listing stales
applying the active-passive and other tests in various factual settings)
73. Prosser, supra note 16, § 51, at 342-43.
74. Ferrini, supra note 64, at 256 (quoting Bua, Third Parly Practice in Illinois:
Express and Implied Indemnity. 25 Df.PaUl. L. rRev. 287, 296 (1976)).
75. See Ferrini, sup,a note 64, at 256; see generally Lcflar, supra note 42, at 154-
58 (discussing the vagueness already apparent by 1932).
76. Prosser, supra note 16, 8§ 51, at 343.
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2. Implied Indemnity in Alaska.  In addition to recognizing con—
tractual indemnity,77 the Alaska Supreme Court has occasionally dis—
cussed implied indemnity, and has allowed it in its traditional form as
a means of shifting liability from a party who “fssued vicariously for
the negligence of the indemnitor . .. ”78 In 1981, the Alaska
Supreme Court implied in dicta7d that it might go beyond this tradi—
tional limit. The implication was that in addition to recognizing im—
plied indemnity for vicarious liaility, implied indemnity among
concurrently negligent tortfeasors might be recognized in Alaska:

Three broad possible fact pattems can arise in the indemnity
setting: (1) the indemnitee is sued vicariously for the negligence of

77. For examples of contractual indemnity cases in Alaska, see City of Juneau v.
Alaska Elcc. Light & Power Co., 622 P.2d 954 (Alaska 1981); Amoco Prod. Co. v.
W.C. Church Welding & Contracting Inc., 580 P.2a 697 (Alaska 1978); Manson-
Osberg Co. v. State, 552 P.2d 654 (Alaska 1976).

The importance of carefully drafting contractual indemnity clauses is likely to
increase after Vertecs, discussed infra in text accompanying notes 101-26. A good
example of a potential problem is an indemnity provision that serves to hold arother
party harmless for injuries for which the indemnitor is to some degree at fault’. In
Industrial Risk Insurers v. Creole Prod. Servs., Inc., 568 F. Supp. 1323, 1329-30 (D.
Alaska 1983), Creole had contracted with the Alyeska Pipeline Company to be in
charge of starting up Alyeska’s pump stations, and their contract included a provision
whereby Creole would indemnify Alyeska for harm caused, in any degree, by Creole’s
negligence. Fluor Engineers and Constructors, Inc. had designed the pump stations.
Alyeska. sued Creole for indemnity under their contract after Alyeska had paid for
injuries incurred in pipeline construction. Creole and Alyeska settled, but because
Fluor was not released by the settlement agreement, Creole could not obtain contribu-
tion from Fluor.

The federal district court held that although the Alaska Supreme Court had
never ruled on the issue, its previous decisions restricting implied indemnity in Arctic
Structures and I'ertecs demonstrated that the Alaska court would probably require
Creole to prove its nctual liability to Alyeska in order to prove that Fluor was under a
legal obligation to indemnify Creole. Thus, in order to prove its liability to Alyeska,
Creole had to prove its own negligence. The federal court noted the irony of the result
but held that, under I'ertecs, Creole would have to prove itself out or court — it it
were negligent in any degree, implied indemnity would be unavailable.

78. See, eg., Austin v. Fulton Ins. Co., 498 P.2d 702, 705 (Alaska 1972) (insurer
held vicariously liable for negligence of its agent); Kastner v. Toombs, 611 P.2d 62. 65
(Alaska 1980) (rules of indemnity apply where a master is held liable for his borrowed
servant). The Alaska Supreme Court has neither adopted the definition of common
law indemnity set out in the Restatement of Restitution, Section 76, nor expressly
identified the standards it will apply. Creole Production Services, 568 F. Supp. at 1328.
The federal district court in Creole Production Services assumed that the Alaska appel-

late courts would recognize the "essential elements of common law indemnity'":
The indemnity claimant must plead and prove that (1) he has discharged a
legal obligation owed to a third party; (2) the defendant was also liable lo the
third party; and (3) as between the claimant and the defendant, the obliga-

tion ought to be discharged by the latter.

Id.
79. Alaska Elec. Light & Power Co., 622 P.2d at 957.



138 ALASKA LAW REVIEW [Vol. 1-Ul

Ihe indemitor, (2) the indemnitee and indemnitor are concurrently
negligent, but. because there exists ajoint and several liability, only
ONe party is sued, or (3) the indemnitee isSOlely negligent and the
indemnitor i, by agreement, licble.80
The Alaska Supreme Court did not rule on the second fact pattem,
however, because the case involved contractual indemnity.8. Two
years later, all doubts were resolved against implied indemnity among
concurrently negligent tortfeasors when the court held in Verlecs O)l‘p
V. Reich/told Chemicals, Inc., that <public policy dictates that Alaska

should not adopt implied indemnity between concurrently negligent
tortfeasors.” &

The following discussion analyzes two recent cases in which the
Alaska Supreme Court rejected opportunities to modernize Alaska"s

tort loss allocation system. This analysis is necessary to understand
the current issues and problems in this area.

a Arctic Structures, Inc. v. Wedmore: No Implied Partial Indem-
nity Among Concurrently Negligent Tortfeasors.  Implied partial in—
demnity isa judicial doctrine that some courts use to allow ial loss
shifting despite the traditional rule that indemnity isa total loss shift—
ing mechanism.8 In 1979, the Alaska Supreme Couit, without discus—
sion, declined the opportunity to adopt the partial indemnity doctrine
in Arctic Structures, Inc. v. Wedmore™ The petitioners in Arctic
Structures argued that, because the court had rejected all the reasons
for avoiding judicial apportionment of damages between plaintifT and
defendant according to relative fault when it adopted comparative
negligence, judicial apportionment of damages among multiple de—
fendants according to relative fault should be permitted.& The peti—
tioners contended that the rule of joint and several ligbility should be
modified to assign percentages of fault among the defendants; this
would be in harmony with the changed approach to tort loss alloca—
tion indicated by the new comparative negligence rule. In addition,
the modification would further the Contribution Act 3 fundamental

80. Id. (emphasis added), 'i,ie argument that the court had recognized implied
indemnity among concurrently negligent tortfeasors in Alaska /dec. Light & Power Co.
was raised in I'ertecs. Sea Verlecs. 661 I’.2d at 622.

81. Alaska Elec. Light € Power Co.. 622 P.2d ut 957.

82. 661 1*.2d 619, 626 (Alaska 1983). The court in Vertccs expressly noted that its
comment in Alaska Elec. Light & Power Co. merely described fact patterns and in no
\évzai/ recognized implied indemnity among concurrently negligent tortfeasors. Id. at

83. See. e.g.. American Motorcycle Ass’n, Inc. v. Superior Coun 20 Cal. 3d 578,
578 P.2d 899, 146 Cal. Rptr, 182 (1378) (diseussing and applying tl : doctrine).

84. 605 P.2d 426, AS5 n.27 (Alaska 1979).

85. Id. at 429, 431.
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purpose of equitable loss apportionment.8 The court refused to con—
travene the language Of the Contribution Act and apportion fault
among concurrently negligent tortfeasors.8/

The Alaska Supreme Court rejected petitioners arguments pri—
marily because the court believed itwould have to abolish joint and
several lidbility and therefore “Cast the total risk of uncollectability
upon the injured plaintiff.”8 In reaching its decision, the court relied
heavily on the language of the Contribution Act, the limited legislative
history of the statute, and ihe comments of the Commissioners on
Uniform State Laws regarding the Uniform Contribution Among
Tortfeasors Act — the model for Alaska 3 Act.8 According to the
court, the statute 3 direction that “principles of equity applicable to
contribution generally shall apply" in determining tortfeasors ro rata
shares was intended "to govern contribution when one defendant is
found to be insolvent, and [not] ... to affect the requirement that
relative degrees of fault are not to be considered as a factor in the
apportionment. =@ The court also noted that the rule of joint and sev—
eral liability had bee retained in the Uniform Comparative Fault
Act9 and inboth Califc a2 and Florida,® where comparative negli—
gence and pro rata conti. tion coexisted.

The California Supreme Court, however, retained joint and sev—
eral liability even though ithad adopted the doctrine of implied partial
indemnity.9 In other words, although California courts may ignore
the state 3 pro rata contribution statute for purposes of assigning per—
centages of fault, each tortfeasor remains jointly ligble for the entire
amount of the damages. California3 method of using both joint and
several ligbility and implied partial indemnity was designed partly to
accommodate the same concern voiced by the Alaska Supreme Court:
1o protect plaintiffs front bearing the entire risk of uncollectability.%
Nevertheless, in Arctic Structures the Alaska Supreme Court rejected
the doctrine of implied partial indemnity withoi discussing ftsmerits
or viability.%

~_As Justice Doochever pointed out in his dissenting opinion in Arc
tic Structures, joint and several licbility can coexist with relative-fault

86. at 431.
87. at 430-32.
88. at 431.

89. at 430-32.
90. Id. at 430-31.

91. Ig-Jat 431-32. :

92. at 433-35 (discussing primarily AHH\

93. . i nell jan v. Jones, 28(j So. 2d 431 (Fla. 1973)).

94. 20 Cal. 3d at 590, 578 P.2d at 907, 146 Cal.

Rptr. at 9.
95. at 589-90, 578 1>2d at 906, 146 Cal. Rptr. at 188.
M r17.
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contribution or indemnity. He argued that joint and several ligbility
should be retained, and losses among defendants should be allocated
in accordance with their relative degrees of fault.97 Justice Boochever

reasoned that such a scheme would be consistent both with earlier pre—

cedent in Alaska® and with the Contribution Act 3 purpose and
language.® Thus, he asserted, despite the pro rata language of the
Contribution Act, "the reason for dividing liability equally no longer
exists. 710

b Vertecs Corp. v. Reichhold Chemicc  Inc.: No Implied Indem-

nity Among Concurrently Negligent Tortfea 5. The most recent de—

velopment in Alaska 3 loss allocation st. .l was the decision in
Vertecs Corp. v. Reichhold Chemicals. Inc.amw n Vertecs, the Alaska
Supreme Court held that the right to implied indemnity does not exist
among concurrently negligent tortfeasors.1® The following analysis of
the Vertecs decision introduces some of the issues and problems
presented by legislative inactivity in this field of law.

In 1970, Vertecs Corporation (Vertecs) was hired to install poly—
urethane foam insulation in a cold storage plant under construction
for the City of Yakutat. Reichhold Chemicals, Inc. (Reichhold) sup—
plied some of the foam that Vertecs used to insulate the building.u®
In 1977, a fire destroyed the cold storage plant, and the foam insula—
tion supplied by Reichhold allegedly aggravated the fire damage. The
City of Yakutat and the plant3 former tenant brought an action
against Vertecs and Reichhold, 14 alleging ligbility under eight theo—
ries including negligence. Reichhold settled with both plaintiffs in
March 1981 and obtained a release. Subsequently, the action against
Reichhold was dismissed with prejudice.1b

In March 1981, Vertecs filed a cross-claim against Reichhold for
cither contribution or indemnity, alleging that any negligence on its
part was merely “passive,” whereas Reichhold 3 negligence was "ac—
tive.” 16 The superior court ruled that "Alaska law did not providt

97. 1d. at 440-41.

98. Id

99. Id at 441.

100. Id

101. 661 P.2d 619 (Alaska 1983).
102. 1d at 626.

103. 1d at 620.

104. On May 11, 1979, the plaintiffs brought actions against fifteen parties, includ-
ing Vertecs and Reichhold, in their amended complaint. Id.

105. 1d

106. 1d. The superior court granted summary judgment to Reichhold on the con-
tribution claim “since Reichhold had settled in good faith with the plaintiffs." td. at
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for indemnity between concurrently negligent tortfeasors. Since only
fault-based claims had been alleged against Vertecs ... itcould not
obtain indemnity . . . 07

On appeal, the Vertors case gave the Alaska Supreme Court the
opportunity to adopt or reject the implied indemnity doctrine for con—
currently negligent tortfeasors. The court reviewed the historic devel —
opment of contribution and indemnityl®B and considered several
aspects of the implied indemnity doctrine advanced by Vertecs.1®
The court concluded that public policy required denial of implied in—
demnity for tortfeasors who are negligent in any degree.110

The court identified three advantages that might result from al—
lowing implied indemnity in favor of tortfeasors whose relative fault is
slight.111 The first was stated by the court as follows:

The most fundamental argument in favor of indemnity between two

concurrently negligent tortfeasors is that of faimess. Even if two

tortfeasors are held jointly and severally lisble, often one will pay

the entire judgment. I that tortfeasor bears only a minor degree of

fau >, it s indeed grating to contemplate that it may well shoulder

the entire loss whille the tortfeasor bearing a large degree of fault

afii «s none. 112
The second advantage mentioned by the court in support of implied
indemnity was that it would more accurately match the liability of
each tortfeasor with his degree of fault. The court noted, however,
that under the traditional doctrine of implied indemnity, tht entire loss
shifts to »he more blameworthy tortfeasor, which is not in complete
accord with the underlying tort principle of relative fault.113 The third
advantage noted by the court was that “foss-shifting via indemnity
may well serve the modern tort goal of shifting losses in a socially
desirable fashion so that the loss ismost efficiently spread throughout

society.” 114

107. id. «i 620.

108. See id. at 621.

109. See id. at 623-26.

110. Id. at 626.

111. See id. at 623-24.

'12. 1d. (footnote omitted).

113. Id. at 624. The court did not discuss the doctrine of implied partial indemnity
which it had previously rejected in a footnote in Arctic Structures, 605 P.2d at 435
n.27.

114. Vertecs, 661 P.2d at 624. The court suggested that if the indemnitor were
insured, or were "a governmental entity, then the loss may be diffused among the large
population of policy-holders, customers, or taxpayers.” Id. (citation omitted). Never-
theless, local retailers may nol be good loss-bearers, even for a pro rata share, because
they may be underinsured and thus forced to pass their loss directly on to retail
customers.
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Despite the court ™ cognition of the advantages of allowing im—
plied indemnity, the countervailing arguments persuaded the court
that the doctrine should not be available to negligent parties."5 The
court was understandably concerned with the vagueness of the doc—
trine."" 7t would be difficult to determine which cases of concurrent
negligence would justify implied indemnity  favor of one party."7
Vague and confusing judicial standards would result."8 A prolifera—
tion of indemnity actions in multiparty lawsuits would burden trial
courts with “& bewildering array of issues.”” 9 Furthermore, adopting
the implied indemnity doctrine would disrupt the current scheme of
incentives. In some cases, the deterrent of potential ligbility would be
sacrificed,120 and the incentive for potential indemnitors to scttle
would be lost because there would be no guarantee of a complete re—
lease from lighility as long as another tortfeasor might sue for implied
indemnity.12l Finally, the court was strongly influenced by the exist—
ence of Alaska 3 Contribution Act, which demonstrated the legisla—
ture’s “Considered policy judgment . . . that concurrently negligent
tortfeasors should share equally in the loss caused by their tortious
acts.”12 In sum, the court believed that implied indemnity among

115. See id. at 624-26.

116. Id. at 624.
117. Id.
118. Id.

119. Id. at 624 (quoting Tolbert v. Gerber Indus., Inc.,, 255 N.W.2d 362, 367
(Minn. 1977)).

120. Id. at 625. The deterrence argument is weak for at least two reasons. First,
many tort cases based on fault involve no moral culpability, and second, where the
tortfeasor is insured, the only deterrent is the indirect cost of higher insurance premi-
ums. Cf. D. Domis, supra note 25, at 586-87 (discussing deterrence in a different
context).

121. See Alaska Stat. §09.16.020 (1983); see also Vertecs, 661 P.2d at 625. The
court explained that while a tortfeasor who settles with the injured party would be
discharged from liability for contribution under Alaska Statutes section 09.16.040(2),
the tortfeasor would still be liable for indemnity under Alaska Statutes section
09.16.010(0. Vertecs. 661 P.2d nt 625.

122. Vertecs, 661 P.2d at 625 (footnote omitted). The court in Vertecs also stated
that “two distinguished commentators have concluded that once a state adopts contri-
bution, that should be the sole method of noil-contractual loss-shifting among concur-
rently negligent tortfeasors.” Id. (footnote omitted). One of these commentators,
Dean Keeton, acknowledged that his view was not consistent with the majority of
scholars at that time. “Contrary to the views of most of my legal education col-
leagues, | have never believed that it was practical or feasible lo compare faults other
than in a general way, such as through the recklessness and negligence concepts."
Keeton, Contribution and Indemnity Among Tortfeasors, 27 Iins. Couns. J. <34 633
(1960). Thi other commentator, Professor Lellar, wrote in 1932 that “(ijndemnity
between ton easors serves a good purpose when as between them substantially the
whole of the fault was in the one against whom indemnity was given. Roughly, that is
the area within which it is now permitted.” Lellar, supra note 42, at 159.
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concurrently negligent tortfeasors should not be recognized.123

The breadth of the VEIECS rule isdemonstratd by the subsequent
disposition ofVertecs 3 indemnity claims that were not based on negli—
gence.124 On remand, the superior court relied on the Supreme
Court 3 earlier decision hi Vertecs, which broadly declared that any
degree of negligence by a tortfeasor barred implied indemnity.15 The
superior court held that if the claimant were negligent in any degree,
even nonnegligence claims labeled “breach of warranty" or "strict lia—
bility" would be barred as merely restated, and impermissible, indem—

nity claims.1%

upon the more blameworthy tortfeasor, and the need for implied indemnity would be
greatly reduced. The court in Vertecs noted that the Alaska legislature chose the pro
rata scheme over a relative fault amendment proposed by the House Judiciary Com-
mittee. 661 P.2d at 625. The court recognized the shortcomings of the pro rata
method, but felt that the legislature had already decided the issue against comparative
loss shifting among tortfeasors. This left two wooden altcrna’ivces: pro rata contribu-
tion and total “s shifting under implied indemnity. The court concluded that, given
pro rata contribution, no modern function remained for implied indemnity among
concurrently negligent tortfeasors, despite the unfan.'ess of pro rata contribution in
some cases. Id. at 626,

123. Id. at 625-26. Two months after Vertecs. the court clarified its postion on this
issue. "'To the extent that an expansion of the common law of indemnity would over-
lap into and judicially abrogate portions of the contribution act, we arc reluctant to
create such an expansion.” State Mechanical, Inc. v. Liquid Air, Inc., 665 P.2d 15, 17
n.2 (Alaska 1983). In Slate Mechanical, the court applied the Vertecs rule "that no
claim for non-contractual implied indemnity [lies] between concurrently negligent
tortfeasors' to affirm a superior court decision precluding ah indemnity claim by a
negligent contractor against a manufacturer of a defective product. Stare Mechanical,
665 P.2d at 17.

124. See Vertecs, 671 P.2d at 1275 (outlining the complex series of procedural
events in the Vertecs litigation). Vertecs had filed breach of express and implied war-
ranty and strict liability counter-claims against Reichhold in July 1982. Reichhold
challenged Vertccs’s right to amend its answer on the theory that res judicata barred
Verlecs’s nonnegligence indemnity claims, The superior court dismissed Vertecs’s
cross-claims and third party claims, but the Alaska Supreme Court reversed and re-
manded to the superior court to decide the merits of the nonncgligence theories. Id. at
1275, 1277. In May 1984, the superior court granted summary judgment in favor of
Reichhold against Vertecs’ nonncgligence indemnity claims. See City of Yakutat v.
Witco Chem. Corp., No. 3AN-79-U34 Civ. (Alaska Super. Ct., May 24, 1984).

125. Witco Chcm. Corp. ut 11, 13-14.

126. Id. at 15-18. The Alaska Supreme Court had previously held that attorney’s
fees, costs, and interest could nol be recovered in an indemnity action unless the
claimant were free of personal fault. See D.G. Shelter Prod. Co. v. Modulin. Indus.,
Inc., 684 P.2d 839. 841 n.5 (Alaska 1984).
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Il1l. Current Issues and Problems in Alaska's Pro Rata

Allocation System
A. Alaska 3 Contribution Act and Legislative Intent

In evaluating ihe degree of reliance the Alaska Supreme Court
has placed on the policy decisions embodied in the Contribution Act,
it is helpful to examine the legislative intent underlying the statute.
The Alaska legislature passed the Contributior Act to reliee the
harshness of the common law doctrine that barred contribution
among joint tortfeasors.127 The Act was passed to ensure that each
joint tortfeasor would pay his fair share of the damages rather than
have one tortfeasor bear the entire loss.18 At the time the Contribu—
tion Act was passed, loss allocation on a comparative fault basis was
considered judicially and administratively unworkable and
inaccurate.12

The pro rata Contribution Act represented a great improvement
over the common law rule barring all contribution. Nevertheless,
whether the Alaska legislature intended the Contribution Act to pre—
clude the future development of implied indemnity remains unclear.
The language of the Contribution Act arguably demonstrates an intent
to leave the development of the doctrine of indemnity to the judiciary
by providing in part:

Thiis chapter docs not impair ury right [of] indemnity under existing

law. Ifone tortfeasor s etitled to indemnity from another, the

right of the indemnity obligee i for indemnity and not contribution,

and the indemnity obligor s not entitled to contribution from the

obligee for any portion of his indemnity obligation.130
On one hand, the troublesome phrase “fGinder existing law" supports
the proposition that the legislature intended to preclude judicial ex—
pansion of implied indemnity to include negligent tortfeasors because

127. Eriterion Ins. Co. v. Lnitala, 6581'.2d 112, 115-16 (Alaska l%ing
House Judiciary Comm.Report, House Journal oe 1070, 3437) Ity
ofJuneau v. Alaska Elec. Light & Pov/er Co., 622 P.2d 954, 959 (Alaska 19SI), Arctic
Structures, Inc. v. Wedmore, 605 P.2d 426, 430 n.8 ( Alamm W
mreport in 1970 House Journa1 437). The court in T.Bt
noted that the House Judiciary Committee Report or. the hill stated that one

purpose of the proposed legislation was to "avoid the injustice often resulting under
the common law," due to the no contribution rule. 622 P.2d at 959 n.15 (quoting
House Judidjary Comm. Report, House Joyr, oe 1970, at 437)

128. 658 P.2d at 115. The court in L|.%.discussed the purpose of the
Contribution Act when it determined whether a post-judgment settlement agreement
satisfied the judgment so as to extinguish all the tortfeasors' liability to the plaintilT,

and, ifso, whether a right of contribution existed among the tortfeasors I ska
Sltsatutes sections 09.16.010(a),(d) and -.030(e) (1983). 658 I\2d at 115; ote

129. %&aatz v. State, 540 P.2d 1037, 1048 (Alaska 1975).
130. Araska Stat. §09.16.010(0 (1983).
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this form of implied indemnity did not exist in Alaska wu :n the stat—
ute was drafted.13l On the other hand, perhaps the phrase indicates
that the legislature wanted to give the courts ihe freedom to provide
common law indemnity and to expand or contract the common law
er” irtable doctrine as faimess and justice might require.1

If ihe Alaska legislature did not intend to freeze judicial develop—
ment of implied indemnity, how far can or should the courts expand
the doctrine? The Contribution Act does not specify acceptable forms
of indemnity. As noted above,133 other states have allowed implied
indemnity in favor of tortfeasors who are only slightly at fault against
those who are greatly at fault because it ismore equitable than enforc—
ing the statutory remedy — a fifty percent lit. Nonetheless, the
Alaska Supreme Court apparently concluded that the legislature in—
tended the Contribution Act to preclude implied indemnity even for
tortfeasors whose relative fault was only slight_ 13

The California Supreme Court interpreted a similar statute,
which preserved indemnity “tinder existing law,”"to permit the expan—
sion of Califommia®s implied indemnity doctrine to encompass implied
partial indemnity.13% The California court reasoned that the legisla—
ture could not have foreseen that equitable considerations would jus—
tify judicial creation of the doctrine.1¥% The California legislature

o Hild AdaBec L W@BZZ P.2d at 959 n.17 (Contribution

Act docs not impair parties’ right to agree, in good faith, on an alternative loss alloca-

tion formula).
132. The argument against |nterpret|ng the Ieglslatlve intent behind the passage of

a contrlbutlon statuteg ""the msﬁ%
-75).
37 lowa L.

135. American Motorcycle Ass’n, Inc. v. Superior C | 5 578
P.2d 899, 914-15, 146 Cal. Rptr. 182, 197 (1978). In the
California Supreme Court relied upon the decision in Dole v. Dow Chem. Co., 30

N.Y.2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972), in which the New York Court
of Appeals created a right of implied partial indemnity despite the existence of a pro
rata contribution statute. "In authorizing equally shared contribution among tort-
feasors jointly found liable, this statute [CPLR § 1401, repealed in 1974] did not con-
template an apportionment already maﬁin the judgment, and the joint responsibility
described was not one of indemnity.” at 153, 282 N.E.2d at 295, 331 N.Y.S.2d at
391. California’s contribution statute, car. Civ. Proc. Code §876(a) (West 1980),
provides that "the pro rr a share of each tortfeasor judgment debtor shall be deter-

mined byadividi h re | ent equally among all of them."
136. 20 Cal. 3d a. 602, 578 P.2d at 914, 146 Cal. Rptr.

at 197.

Davis,

Rev. b 8 (1952).
133. ~ text accompanying notes 71-76.
134 J 661 P.2d at 621.
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“had no intcntim of completely withdrawing the allocation of loss is—
sue from judicial purview.”137

In contrast, the Alaska Supreme Court in Vertecs found that the
Alaska Contribution Act

represents the legislature's considered policy judgment that concur-
rently negligent tortfeasors should share equally in the loss caused
by their tortious acts. . . . Although pro rala contribution may nol
in all cases be the most fair method of loss-shifting, it seems more
fair than the "blunt instrument" indemnity where all tortfeasors
are tc some degree at fault.138

Itisnow up to the legislature to determine whether its intent has been

accurately construed and whether its 1970 policy judgments are still
valid.

B. Balancing Fairness and Efficiency in Vertecs

In the Vertecs decision, the Alaska Supreme Court balanced pub—
lic policy considerations for and against the implied indemnity doc—
trire. By balancing various concerns, the court implicitly recognized
that neither contribution nor implied indemnity, standing alone, guar—
antees the fairest outcome inmany cases. Nevertheless, the court did
not focus on whether or how the two doctrines might coexist.

In order to analyze the merits of implied indemnity and contribu—
tion. itts important to recognize that the faimess of implied indemnity
is crucially affected by the availability nf "“ontribution as an altemative
loss-shifting remedy. The relative fairrcss of contribution and implied
indemnity also varies as the relative fault percentages change. These
interrelationships are best illustiated by considering how the remedies
would afTect two tortfeasors, A and B, under two scenarios. First,
consider the case where A 3 share of the fault for an injury is5% and

137. Id. at 602, 578 P.2d at 915, 146 Cal. Rptr. at 198 The California Supreme
Court also discussed the provision in its contribution act "which explicitly mandates
that the ‘right of contribution shall be administered in accordance with the principles
of equity.”" Id. (citing Cal. Civ. Proc. Code § 875(b)). The court concluded that
“this provision demonstrates that the Legislature did not conceive of its contribution
legislation as a complete and inflexible system for the allocation of loss between multi-
ple tortfeasors.” Id. at 602-03, 578 P.2d at 915, 146 Cal. Rptr. at 198 (citations omit-
ted). Without deciding whether this provision would permit judicial alteration of the
pro rata contribution formula ,..e court stated that the provision *'refutes f>e rgu-
mcnt that the Legislature inU.tdcd to curtail judicial discretion in apportioning dam-
ages among multiple tortfeasors.” Id.

The Alaska Supreme Court, however, interpreted this provision in the Alaska
Statute (Alaska Stat. §09.16.020(3) (1983)) as intended to apply only when one
defendant is insolvent; it was not intended, according to the court, to “alTect the re-
quirement that relative degrees of fault arc not to be considered as a factor in the
apportionment." Arctic Structures, 6C5 P.2d at 430-31 (footnote omitted) (relying on
the commissioners’ comments interpreting the Uniform Contribution Among
Tortfeasors Act).

138. l'ertecs. 661 P.2d at 625-26.

COMLAKAtU N tjwul, ijv,.

B3is95%.10 Implied indemnity would allow A to shift all of the
damages to B. Pro rata contribution would force each to tfeasor to
bear 50% of the loss. Clearly, implied indemnity would provide a bet—
ter match of liability with fault. A second scenario demonstrates that
implied indemnity becomes less fair as relative percentages of fault be —
came more equal: IFA 3 share of the fault is40% and B 3 is60%, the
pro rata, 50%-50% split is preferable to f%-100% indemnity.

The expansion of the implied indemnity doctrine has been criti—
cized for creating "confusion and unfaimess.”240 The expansion oc—
curred, however, during a period when contribution was unavailable.
It isarguable that because contribution isnow available, the standard
for implied indemnity can be considerably more restrictive and con—
crete, allowing courts to apply the doctrine in narrowly defined types
of cases.Ml Moreover, ifthe focus ison faimess, the role for implied
indemnity among concurrently negligent tortfeasors iseven more im—
portant where pro rata contribution is the only altemative than where
comparative contribution is available.

A standard which could accommodate both contribution and im—
plied indemnity might be achieved by allowing implied indemnity in—
stead of pro rata contribution only when the results otherwise would

139. This may occur, for example, where A, a retailer, fails to discover a defect in a

product manufactured by B.

140. See Comment, supra note 72, at 400-02.

141. See generally Ferrini, supra note 64, at 268. Ferrini found a meaningful role
for implied indemnity in lllinois, a slate <n which comparative contribution had been
judicially adopted. lie argued that wntie a tortfeasor who was 1% at fault had a right
to contribution from a tortfeasor who was 99% at fault, indemnity should be permit-
ted when one party’s culpability exceeds 99%:

That point is found where the indemnitee is held liable by operation of law

— where the indemnitor owed the indemnitee a duty of care not to expose

the [indemnitee] to liability to a third party and, as a consequence of the

indemnitor’s breach of that duly, the indemnitee had been held liable on j

technical basis only.

Id. This standard is essentially the standard for vicarious liability. Ferrini suggests
that once comparative contribution is adopted, implied indemnity should be limited to
cases of vicarious liability, respondeat superior, or similar cases involving pre-tort re-
lationships. /</. In rejecting implied indemnity, the court in I'ertecs relied in part on
Comment, supra note 72, at 422, which urged a greater emphasis on contribution than
on active-passive indemnity because South Dakota’s contribution statute, based on
relative degrees of fault, is consistent with the tort philosophy of comparative negli-
gence in South Dako'a.

The I'ertecs court also cited Davis, supra note 132, at 560, which concluded that
""there are legitimate rights of indemnity among negligent concurrent tortfeasors in a
variety of factual situations." Davis proposed that the test for implied indemnity
should be a “disproportionate duty' test. Id. at 546-53. Davis concluded that, "[i]n
order to have a mature, well-rounded law governing relations between negligent
tortfeasors, contribution should be allowed between them in proportion to their rela-
tive fault in cases where indemnity is not proper.” Id. at 560.
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be extremely harsh and unfair. A mere claim by one tortfeasor that he
was less at fault than his co-tortfeasors would nol suffice. Instead,
implied indemnity could be restricted to specific types of cases in
which the imbalance of fault is severe, for example, “fthere one
tortfeasor, by his active conduct, has created a danger to the plaintiff,
and the other has merely failed to discover or to remedy it."143 Just as
Alaska recogniizes a right of implied indemnity in cases of respondeat

superior,143 the courts also could recognize the right in favor of a re—

tailer, whose negligence in failing to detect a product defect was only
slight, against the manufacturer who created the dangerous condition.
If the facts of a case were this simple, there would be a clear disparity
ir, the degree of fault attributable to the retailer and the manufacturer.
Total loss shifting in this case would not be diffiault to justify and
arguably would be preferable to pro rata contribution.14

142. Prossuh, supra note 16, § 51, at 343. This approach — contribution plus a
limited right to implied indemnity — was proposed at the Illinois Judicial Conference
Study Committee on Indemnity, Third Party Actions, and Equitable Contributions:

5(b) Nothing contained in this article shall impair any right of indemnity

or subrogation under existing law except that the right to indemnification of

one personally at fault shall be limited to those circumstances where he

merely fails to discover the dangerous condition created by another.
Ferrini, supra note 64, at 269 (quoting Report of the Study Committee on Indemnity,
Third Party Actions and Equitable Contributions, SR 21, SR 27, SR 28). The com-
mittee’s comments explained that this language was intended to limit indemnity “to
its common law uses once [comparative) contribution is accepted as the law . . . .""
Itl. The purpose was to avoid "'the results of creative expansion of indemnity by Illi-
nois courts, which the committee believes have developed only in response lo the ab-
sence of contribution.”" Id. The rule could also be applied, as Prosser explains,

against a supplier of goods when a retailer or user of the goods incurs liabil-

ity by reason of negligent reliance upon the supplier’s proper care. The same

is true where the owner of a building negligently relies upon a contractor

who makes improvements or repairs. Again, it is quite generally agreed that

there may be indemnity in favor of one who was under only a secondary

duty where another was primarily responsible, as where a municipal corpo-

ration, held liable for failure lo keep its streets in safe condition, seeks recov-

ery from the person who has created the condition, or a property owner who

has permitted it; or an owner of land held liable for injury received upon it

sues the wrongdoer who created the hazard.
Pkossp.K, supra note 16, § 51, at 342-43 (footnotes omitted).

143. Sec Austin v. Fulton Ins. Co., 498 P.2d 702, 705 (Alaska 1972)

144. See generally O'Donnell, supra note 132, at 287-88. The author contends that
the issues involved in determining an indemnity claim will be argued, for example as
defenses, in the plaintiffs case anyway. O’Donnell concludes that even if indemnity
would add a slight burden to the judge or jury it is justified. “[The] sacrifice of fair-
ness to .ndividual litigant would be a high price for what would often be a slight
saving i. idieial time." td. at 287; see also Ferrini, supra note 64. at 268 (urging the
continued vitality of indemnity, at least in its traditional lurm (applying in cases of
pre-tort relationship) as part of a flexible and equitable system of comparative contri-
bution aud implied indemnity).

Other cases in which denying indemnity may be extremely harsh and unfair are
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Unfortunately, the over-simplified example of the retailer ismis—
leading. Defining clear standards for implied indemnity has proven
extremely difficult and has resulted in a variety of vague formula—
tions.143 The Alaska Supreme Court 3 rejection of the implied indem—
nity doctrine in Vertecs was motivated in part by the difficulties itsaw
in determining the boundaries of a narrow category of slightly negli—
gent tortfeasors.146 Furthermore, the case by case development of the
doctrine would be slow in producing a body of predictable authority.
Numerous cross-claims and third party claims could be expected, and
the volume and cost of litigation based on implied indemnity theories

would increase.14/

In addition, as the Verecs court noted, 8 adoption of implied in—
demnity could discourage settlements. When pro rata contribution af—
fords the sole method of loss allocation, a good-faith settlement ends
the litigation for the settling party by barring later contribution claims
against him.10 Indemnity rights, however, are unaffected by scttle—
ment under the statute.150 Thus, ifimplied indemnity were available,
settlement would not guarantee a discharge from liability for a settling
party in all cases; a slightly negligent tortfeasor could not sue for con—
tribution, but may sue for implied indemnity. This might reduce the
attractiveness of settlement as a strategy.151 Nevertheless, it is the
greatly blameworthy tortfeasor — the potential indemnitor — whose
settlement isdiscou aged by the availability of implied indemnity, be—
cause a slightly blameworthy tortfeasor would not be sued for

indemnity.

where the statute of limitations has run on the contribution claim, s»e Alaska Stat.
§ 09.16.030(d) (1983), or culpable parties are not subject to service of process, forcing
one tortfeasor to bear the entire loss.
145. See l'ertecs, 661 P.2d at 624.
146. See supra notes 115-19 and accompanying text.
147. The projected increase in the volume of litigation may be viewed as a conse-
quence of discouraging settlement.
148. See supra note 121 and accompanying text.
149. Alaska Stat. §09.16.040(2) (1983).
150. See Alaska Stat. §09.16.010(0 (1983).
151. This uncertainty could be avoided by discharging a settling tortfeasor from
. ability for implied indemnity as well as contribution. This approach was recently
adopted by statute in Missouri:
When an agreement by release, covenant not to sue or not to enforce a judg-
ment is given in good faith. . . [i>] shall discharge the tortfeasor to whom
it is given from all liability far contribution or noil-contractual indemnity to
any other tortfeasor. The term "‘non-contractual indemnity' as used in this
section refers to indemnity between joint tortfeasors culpably negligent, hav-
ing no legal relationship to each other and does not include indemnity which
com-is about by reason of contract, or by reason of vicarious liability.
Mo. Ann SiAT. § 537.060 (Vernon Supp. 1984). See generally Fischer, supra note

53.
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The dynamics of the settlement process are illustrated, albeit sim-
plistically, in the following hypothetical case. Assume that P sues D1
and D2 for negligence, seeking S$100,000 in damages. Assume funner
that D1 i590% at fault for manufacturing a defective product, and D2
is 10% at fault for failing to discover the defect. Implied indemnity, if
permitted, would allow D2 to shift his entire loss to D1 for breach of
implied warranty. This creates a disincentive for D1 to settle because,
although the settlement would discharge his potential ligbility to D2
for pro rata contribution, 13 itwould not discharge his potential ligbil—
ity for indemnity to D2, ifD2 had to pay P.133

The same case comes out differently when indemnity is unavaila—
ble pursuant to the Vertecs rule. U\ is able to offer P a settlement
without the risk of subsequent licbility to D2. If settlement were
achieved between D1 and P, and D2 were not involved in the scttle—
ment, D2 would be liable either for contribution toD1 (fD 1 paid the
entire damages and obtained a release of D2), 154 or for damages to P
for the unrecovered amount of P 3 loss. Moreover, D1 has some in—
centive to avoid litigation with D2, because ifD1 merely obtained a
release for D2, D2 could raise a defense of nonncgligence. Such a de—

152. Araska Stat. §09.16.040(2) (1983).

153 1d. §09.16.010(0.

154. Id. §09.16.010(b),(d). In Criterion Ins. Co. v. Laitala, 658 \2d 112, 116-17
(Alaska 1983) (distinguishing Young v. Slate, 455 P.2d 889, 893 (Alaska 1969)), the
court held that a post-judgment settlement between a tortfeasor's insurer (Criterion)
and an injured party discharged another tortfeasor (Laitala) from liability lo the in-
jured party even though Laitala was not specifically named in the release. The court
reasoned that because the statute of limitations had run on any claims by the injured
party against Laitala, the general release in ctfecl discharged Laitala under Alaska
Statutes section 09,16.010 '*") (barring a settling tortfeasor’s contribution action unless
the settlement extinguishes tne non-settling tortfeasor’s liability), and Laitala was lia-
ble for contribution to Criterion. Id.

In a concurring opini(,\ Justice Rabinowilz argued that precisely because the
statute of limitations had run a the plaintiff’s claims against Laitala, the release could
not have discharged Laitala in any real sense. Id. at 118. Justice Kabinowitz noted
that section 09.16.010 (d) "was intended only to protect a noil-discharged tortfeasor
. . . from being sued by both the settling tortfeasor and the injured party.” Id. (foot-
note omitted). Thus, that section does nol apply where the non-diseharged tortfeasor
is protected by lhe statute of limitations. Id. Nevertheless, even Justice Rabinowitz
agreed that Laitala wus liable for contribution because Criterion’s contribution action
was timely. Id. at 114 n.3, 118,

Justice Rabinowitz suggested that the plaintiff and Criterion probably did not
consider Laitala when they settled because Laitala was protected by the statute of
limitations. 1d. at 118 n.l. However, the sta' e of limitations did not protect Laitala
from a contribution action by Criterion; thus, in settling, Criterion may have contem-
plated a later suit against Laitala for contribution. Although a full discussion of the
ramifications of Laitala is beyond Ihe scope of this note, it is important to note that
the supreme court .vill treat a tortfeasor as discharged with respect to the plaintiff

under section 09.16.010 (d), for purposes of contribution liability, if the statute of
limitations has run on the plaintiff’s claims against him.
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fense might be attractive to a sympathetic jury whose only other op—
tion would be forcing D2, who was only 10% at fault, tobear 50% of

the loss.1% Thus, the pro rata system might induce a highly culpable

party to offer to pay more than a pro rata share of the damages in

order to bring a slightly culpable party into the settlement process.

In sum, it isdifficult to balance faimess and efficiency in Alaska 3
current tort loss allocation system. Ifthe supreme court had adopted
implied indemnity among joint tortfeasors, the resulting system would
still strike only a rough balance. Therefore, other approaches should

oe considered.

V. An Alternative Approach to Tort Loss Allocation
Among Concurrently Negligent Tortfeasors:
Matching Liability with Fault

A. Matching Liability with Relative Fault

The Alaska Supreme Court has considered several altemative sys—
tems of tort loss allocation. The system approved in Vertecs forces
concurrently negligent tortfeasors to share the loss equally.15% The
VertecS court rejected an altemative system that would split

155. D2, only 10% negligent, may be in a good position to appeal to the jury’r
sense of fairness if ihe jury understands that under the pro r.ta system D2 will pay
either 50% of the damages, if D2 is found to be negligent, or none, if D2 is found not
to be negligent. Jury confusion over this issue is demonstrated in In re Barrow Air
Crash, No. 3AN-81-2321 Civ. (Alaska filed Oct 13, 1978). The plaintiff and each of
two defendants were negligent in causing plainti?s injuries. In accordance with the
rule of comparative negligence, the jury instructions and verdict form required the
jury to determine the relative percentages of fault between the plaintiffon one line and
the defendants, as a group, on another line. The jury sem a note to the judge asking
whether there should be three lines for percentages of fault, one each for the plaintiff,
the first defendant, and tI . second defendant. After being instructed that they should
simply subtract the plaintiff’s percentage from 100% to find the defendants* percent-
age, the jury sent another note to the judge:
Are you saying we may not assign separate percentages to [defendant]
F.hrcdl and [defendant] DeHavilland? We want to assign each party, i.e..
[plaintiff] Walters, Ehrcdt, and DeHavilland, the % we feel applies to each
specific gargl. . ) . )
(Transcript 30C2-03), The judge refused to explain to the jury that relative fault
among defendants was irrelevant and that no relative fault apportionment would oc-
cur. He sent a verdict to the jury with separate lines for percentages of fault for each
of the three parties. The jury found the plaintiff' 10% at fault, the first defendant 75%
at fault, and the second defendant 15% at fault. The jurors later learned that the
defendants would split the liability equally. Several jurors expressed their disappoint-
ment to the judge and indicated that the verdict might have come out differently had
they known how the pro rata contribution system worked. Appellant’s Opening Brief
at 11-17, In re Barrow Air Crash.
156. The system of tort loss allocation in Alaska after Vertecs is pro rata contribu-
tion and no implied indemnity among currently negligent tortfeasors. See Veriec-
Corp. v. Reichhold Chcm. Corp., Inc., 661 P.2d 619, 625-26 (Alaska 1983).
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tortfeasors into two categories — those who should share equally in
the loss and those whose minimal degree of negligence entitles them to
shift the loss entirely.15" Another altemative, which was not seriously
considered by the court in Vertecs or in Arctic Structures, isa system

of partial indemnity inwhich each tortfeasor 3 share of the loss ispro—

portionate to his dégree of fault.153

This last alternative — matching liability with relative fault - is
the tort loss allocation system most consistent with the comparative

negligence system employed in Alaska.130 Under comparative negli—
gence, juriesmay consider the relative fault of the plaintiffand defend—

ant in determining the plaintiff's maximum recovery. Consider a
hypothetical case u> which plaintiff (P) isfound to be 10% at fault and
the defendants 90% at fault in r.ausing a 5100,000 loss to P. The old
contributory negligence rule = .Jd have barred P"s suit altogether.
The comparative negligence rule permits P to recover 590,000 from

the defendants. As the Alaska Supreme Court noted: "The basic ob—

jection to [contributory negligence] — grounded in the primal concept
that in a system in which liab., ity isbased on fault, the extent of fault

should govern the extent of lichility — remains irresistible to reason
and all intelligent notions of faimess."1d

The fundamental principle of faimess that supports the compara—
tive negligence system also strongly supports the adoption of implied
partial indemnity or comparative contribution for fault-based loss allo—
cation among concurrently negligent defendants. 10l For example,

157. A system dividing tortfeasors into two categories would result where pro rata
contribution applies to all concurrently negligent tortfeasors except those determined
todbe nop-participating, passive, or secondary. These tortfeasors would be entitled lo
indemnity.

158. Partial indemnity and comparative contribution arc iden’ical in outcome. Im-
plied partial indemnity is used by some courts to accomplish apportionment based on
reIating*(fauIt where no statutory scheme accomplishes this. See generally Comment,
supra i 32, at 130-44.

159. uoth implied partial indemnity and comparative negligence apportion los*
among defendant tortfeasors according to their relative degrees of fault. Apportion-
ment by fault parallels the notion of comparative negligence and should be adopted in
comparative negligence jurisdictions. Uniform Comparative Faui.t Act, 12
U.L.A. Supp. 39, 40 commissioners' prefatory note (1985). Once a jury has appor-
tioned fault in a plaintiffs action under the comparative negligence rule, it is intui-
tively unfair to require pro rata contribution among defendants. See supra note 155.

160. Kaatz v. Slate. 540 N\2d 1037, 1048 (quoting Li v. Yellow Cab Co., 13 Cal. 3d
804, 810. 532 P.2d 1226, 1230-31, lib Cal. Rptr. 858, 862 (1975) (footnotes omitted)).
The court also quoted the following strong language from Li; “The essence of that
criticism [of contributory negligence] has been constant and clear: the doctrine is
inequitable in its operation because it fails to distribute responsibility in proportion to
fault. Against this have been raised several arguments in justification, but none have
proved even remotely adequate to the task." /cl.

161. Cf. Sowle & Conkle, Coir,parative Megligence Versus the Constitutional Guar-

1985] COMPARATIVE CONTRIBUTION 153

under the current rule of pro r; \a contribution, IfD1 and D2 were
concurrently negligent defendants, they each would be ligble under
pro rata contribution for 50% of the judgment. Under a tative fault
system, ifa jury found D1 tobe 90% at faultand D2 10% at fault, D1
would be liable for 90% and D2 for 10% of the damages awarded to
the plaintiff. In deciding whether to settle, the defendants would esti—
mate relative degrees ifi-ult. Their estimates and presumably their
settlements would more closely reflect actual culpability if litigation
were expected to result in apportionment according to fault.

A recent trend toward more eqr -ible treatment of concurrent
tortfeasors isevident.1® The first step toward embracing this trend in

a"tee of Equal Protection: A Hypothetical Judicial Decision, 1979 Duke L.J. 10f3,
1124-33 (presenting a constitutional argument that there is no legally significant differ-
ence between a negligent plaintifT and a negligent defendant, each seeking to share a
tort loss; there is no legitimate and meaningful government interest in treating the two
categories differently; and the plaintiff-dcf'-ndant allocation rules should match the
defendant-dcfendant allocation rules).

162. See Kaatz. 540 P.2d at 10-49. Apportioning loss among wrongdoers based
upon relative fault appears to represent the modem wisdom in this area of jurispru-
dence. I'ROSSER, supra note 16, § 51, at 344-45. The Prosser treatise recognizes that
changes in the law of contribution and relative fault will make courts reconsider in-
demnity rules. Now that the choice is no longer between the two stiff alternatives of
pro rata contribution and total loss-shifting indemnity, comparative fault modifica-
sun aud can be expected to continue. Confusion over labels should not

tions have
diseour ’pts to modify the law. Id. at 344; sec Kaatz, 540 P.2d at 1047 (recog-
nizing . ,-J in the majority of American jurisdictions toward comparative fault

systems); Uniform Comparative Fault Act, 12 U.L.A. Supp. 39 commissioners’
prefatory note (1985); Ferrini, supra note 64, at 258, 260. See generally Comment,
supra note 43; Williams & Davidson, supra note 43, at 175-76.

In Vertecs the Alaska Supreme Court relied in part on American Motorcycle
Ass’n, Inc. v. Superior Court, 20 Cai. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182(1978),
for its statement that the doctrine of implied indemnity has left indemnity jurispru-
dence in disarray. See Vertecs, 661 P.2d at 624 n.12. In American Motorcycle Assh.
the California court avoided potential problems resulting from vague standards for
’active-passive” indemnity by permitting implied partial indemnity. Sec American
Motorcycle Assh, 20 Cal. 3d at 595, 608, 578 P.2d at 910, 918, 146 Cal. Rptr. at 191,
199. The development of implied partial indemnity in California demonstrates two
important points. First, the new doctrine highlights the current movement toward the
development of equitable loss-shifting among wrongdoers. See, e.g.. Il11. Ann. Stat.
ch. 70, 88 301-05 (Smith-l1lurd Supp. 1983) (codifying comparative contribution —
shifting loss according to relative degrees of fault — two years after the lllinois
Supreme Court judicially created that right in Skinner v. Reed-1’rentice Div. Packing
Mach. Co., 70 11 2d 1, 374 N.F.2d 439 (1977), modified, 70 Ill. 2d 16. cert, denied.
436 U.S. 946 (1978)); Comment, supra note 43, at 173.

Initially, indemnity jurisprudence was expanded to promote the goal of requiring
each tortfeasor to bear the burden of the loss commensurate with his culpability.
Later, courts and legislatures softened the harsh elfeets of all-or-nothing loss shifting
by adopting comparative negligence. Comparative contribution is the next logical link
in the evolution of these remedies. The Alaska Supreme Court joined this movement
hv judicially creating comparative negligence and noting that it requires amendment
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Alaska was perhaps the supreme court 3 ctnfer.ient in Kaalz that it is
willing to accept jury verdicts apportioning fault, even though not
“precisely scientific,””in order to avoid the harshness of contributory
negligence.;a3 The judicial efficiency and vagueness arguments ad—

vanced bk aEJith[%pnents of comparative negligence were rejected by the
court In .

Judicial administration of the [comparative negligence] rule has not
presented insuperable difficulties in those jurisdictions which have
long employed it Experience has not borne out the argument that
comparative negligence is difficult for courts and juries to gply.

Similarly, careful studies tend to show that settlement of cases
can be achieved as readily under the comi)arative negligence system
as under the contributory negligence rule.164

The supreme court has indicated the importance of altering the unfair
rule of statutory pro rata contribution in Alaska.1% In State V.
GUiNnn,166 decided one year after the court adopted comparative negli—
gence, the court said in a footnote: “We are cognizant that this court 3
adoption of the doctrine of comparative negligence in Kaaiz v. State
will require amendment of Alaska 3 Uniform Contribution Among
Tortfeasors Act.”167 Similarly, in VEeCs, the Alaska Supieme Court

recognized that "pro rata contribution may not in all cases be the most
fair method of loss-shifting . . . .”18

The Alaska Supreme Court could have taken the initiative and
adopted implied partial indemnity.167 Judicial action in the face of
legislative silence or indecision in the field of loss allocation is not new

%gfél)aska’s Contribution Act. Sec State v. Guinn, 555 P.2d 530, 547 n.42 (Alaska

The second point highlighted by the development of implied partial indemnity is
the crucial role the judiciary has played in the development of equitable loss shifting.
In New York, for example, the judicial adoption of the implied partial indemnity
doctrine was followed by legislative enactment of a comparative contribution statute
two years later. See N.Y. Civ. Pkac. Law 88 1401-04 (McKinney 1976). The same
process occurred in lllinois. See Comment, supra note 43, at 173. The Alaska
Supreme Court has performed an equally significant role in the field of loss allocation.
Alaska is one of a few states where the old contributory negligence rule was replaced
by the judiciary witii comparative negligence. The Kaatz decision was a judicial re-
%potnse to nine years of legislative indecision. See infra note 170 and accompanying
ext.

163. Kaatz, 540 I’.2d at 1048. Juries may naturally want to apportion damages in
cases of great disparity of fault. See supra note 155.

164. Kaatz, 540 P.2d at 1048 (footnote omitted).

165. Guinn, 555 P.2d at 547 n.42; see also Arctic Structures, 605 \2d at 435 n.29.

166. 555 P.2d 530 (Alaska 1976).

167. Id. at 547 n.42 (citations omitted).

168. I'ertecs. 661 P.2d at 625.

169. It has been noted recently that courts have more flexibility to modify common
law indemnity than they do to modify statutory pro rata contribution; nevertheless,
the respective role of the legislature should be considered. See Pkossuk, supra note
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in Alaska. The judicial adoption of comparative negligence in Kaalz
occurred nine years after the legislature first considered, but failed to
enact, a hill to adopt comparative negligence.170 At the time Kaalz
was decided, at least twenty-six states had enacted comparative negli—
gence statutes, but only three states, including Alaska, had judicially
adopted the doctrine.I7l In contrast, the Alaska Supreme Court took
a passive role in 1979 when it “€onsidered and rejected] judicial crea—
tion of a partial indemnity rule of law.””without ever discussing the
doctrine in its opinion.172 Similarly, the decision in Vertecs demon —
strates that the Alaska Supreme Court is reluctant to intrude on the
legislative role.

Clearly, the court believes that adopting implied indemnity would
offend the policies of the Contribution Act. Thus, the court wnuld
almost certainly believe that adopting implied partlal indemnity would
be a far greater intrusion on the statutory pro rata mechanism, be—
cause implied partial indemnity would replace statuto.y contribution
rather than supplement it in certain cases. Therefore, it is unlikely
that the court will reconsider its rejection of implied partial indemnity

in light of the decision in Vertecs.

B. Suggested Legislative Amendments to the Contribution Act to
Permit Comparative Contribution

It is time for the Alaska legislature to replace its rigid pro rata
contribution rule with the comparative fault provision proposed by the
House Judiciary Committee in 1970.173 States that have adopted a
comparative fault system for plaintiffs, as Alaska did in Kaalz, should
also adopt a comparative fault system for defendants.174 The Alaska
legislature could accept the judicial invitations and enact comparative
contribution by simply amending the Contribution Act provision that
provides: "in determining the pro rata shares of tortfeasors in the et. «

16, § 51, at 344; see also id. § 3, at 20 (at least one current commentator believes
courts should be more active in re-examining outmoded statutes).
170. For a brief recount of the unsuccessful attempts to pass comparative negli-
gence legislation in Alaska, see Williams & Davidson, supra note 43, at 175 n.5.
171. See id. at 175 & nn.2-4.

172. Arctic Structures, 605 P.2d at 435 n.27.
173. See Heft, Spreading the Harden: The Better Way to Accomplish Contribution

Is by Comparative Negligence, 22 Fed. Ins. Counsel Q. 37 (Summer 1972) (urging
the adoption of comparative contribution and offering practical suggestions for attor-
neys who may later work with the doctrine); Note, Reconciling Comparative Negli-
gence, Contribution, and Joint and Several Liability, 34 Wash, & Li-je L. Rev. 1159
(1977) (urging the adoption of comparative contribution); see also supra note 50.
174. See Unieokm Comparative Fault Acr, 12 U.L.A. Supp. 39, 40 commis-
sioners’ prefatory note (1985) (suggesting the enactment of a comparative contribution

statute).
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tire liavility . . . their relative degrees of fhult shall not be consid—
ered.”1/5 The amendment should allow consideration of relative fault.
For clarity, the statute should also be amended by replacing the phiase

“pro rata share””with “équitable share””wherever it appears in the
Contribution Act.

In 1983, the Alaska Supreme Court recommended an amendment
along these lires:

We question whether the rule [prohibiting consideration of relative

faulﬂ *distribute[s] the revs\PqnsibiIity equitably amon% those who

are jointly liable.™ .. . While the question of whether the Act

should be amended is a matter committed to therjudgment of the

Iegb|slature it is our view that where one joint tortfeasor seeks con-

tribution from another, the tortfeasor’s “pro rata share” should

mean a share proportionate to his comparative fault. We add that

such a rule would not undermine the rule ofjoint and several liabil-
!t¥ announced in Arctic structures, Inc. v. Wedmore. We invite leg-
islative consideration of this aspect of the Act.10

The Uniform Comparative Fault Act (UCFA) would provide gui—
dance to those drafting an amendment to the Contribution Act.177
The UCFA is the most recent product of the National Conference of
Commissioners on Uniform State Laws, approved in 1977, and is ex—
pressly intended to replace the 1955 pro rata Uniform Contribution
Among Tortfeasors Act in those states that have adopted comparative
negligence.1 The UCFA requires that percentages of fault be estab—
lished for each party inan action, including a plaintiffwho iscontribu-
torily at fault.1® The basis for contribution iseach party 3 established
equitable share, determined by conside : g relative degrees of fault in
light of the nature of the conduct a— " hs causal relationship to the
damages. 180 Joint and several liabilu® is retained, but reallocation of
uncollectible shares occurs among all negligent parties, including neg—
ligent plaintiffs.18l

V. Conclusion

The doctrines of implied indemni! / and contribution were devel —
oped to remove common law obstacles to the fair allocation of tort
Iss. Alaska 3 tort locs allocation system is gradually advancing to—
ward the goal of faimess, paralleling the increasing confidence in the
judicial system 3 ability to apportion fault accurately and efficiently.

175. Alaska Stat. §09.16.020 (1983).

176. Criterion Ins. Co. v. Lailala, 658 P.2d 112, 118 n.l 1 (Alaska 1983) (citation
omitted).

177. See 12 U.L.A. Supp. 39 (1985).
178. Id. at 40 commissioners’ prefatory note.
179. 1d. § 2(a), at 43.

180. Id. § 2(b); se" id. at 43-44 commissioners’ comment (listing circumstances rel-
evant to determining relative fault).
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The Alaska Supreme Court has participated in this development, most
notably by adopting comparative negligence. Nonetheless, the court
has ce. ly signalled its view that further improvement in this field
requires the combined effort of the judiciary and the legislature.

The Alaska Supreme Court made itclear that, in light of the fact
that the legislature chose and has left intact an equal sharing mecha—
nism, the court will not impose on the legislature the court 3 view that
contribution should be apportioned according to fault. As matters
now stand, therefore, Alaska 3 tort loss allocation system forces joint
tortfeasors to share losses equal ly regardless of their relative degrees of
fault. Given the court3 adherence to the statutory rule of pro rata
contribution, itsconclusion in VENecs thnt adopting implied indemnity
would create more uncertainty than it would resolve was correct.
Rather than add a vague doctrine, Alaska should modernize its cur—
rent rules to accomplish their intended result. The tradeoff between
faimess and efficiency is unnecessary. The conflict should be resolved
by amending the Contribution Act to permit comparative contribu—
tion. This legislative action would implement a tort loss allocation
system that matches each party 3 ligbility with the percentage ofdam —

age for which he is responsible.
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¢ In Los Angeles a driver nigh on drugs
went through a stop sign and was broad-
sided by another motorist. A 16-year-old
passenger in his car was crippled and
brain-damaged in the 1979 ciash Last
March a jury returned a verdict of S2.16
million against the driver—and the City
of Los Angeles. The city had failed to
trim bushes that partly obstructed the
view of the driver and was found to be 22
percent liable. But unless the award is
overturned on appeal, the city will pay
nearly all of it. The negligent driver has
no money and three co-defendants set-
tled for their insurance policy limits—a
total of S200.000. (Sills v. City of Los
Angeles, C-3335W, San Fernando Superi-
or Court.)

¢ In New York City 12 persons were
killed and scores injured in u 1970 gas
explosion caused by a restaurant owner
who turned on a partly installed gas main
that had been inspected by the city. A
jury found the city 4 percent negligent,
but the verdict exposed the city to mil-
lions of dollars in damages because the
defendants most at fault were bankrupt.
But the city was lucky; the verdict was
reversed on other grounds in 1983. (O'
Connor v. City of New York, 447 N.E.2d
33.)

e In San Diego a university soccer
player was a passenger in a car on the
scenic Torrey Pines Road when a speed-
ing drunk driver crossed the center line
on a curve and smashed into the car,
killing two of his teammates and render-
ing him quadriplegic. The drunk driver
offered his insurance policy limits of
$25,000. The city also was named as a
defendant on a claim for faulty road
design. Rather than risk a jury trial, the
city settled in 1983—for S1.6 million.
(Duggan v. City of Sati Diego, Civ.

lajstrafioos hv

484152, San Diego Superior Court.)

Across the nation these judgments and
settlements have become more common,
especially in catastrophic injury cases.
Public entities, often dragged into cases
js defendants with scant liability expo-
sure, find themselves the target defend-
ants forced to pay off the entire judgment
when codefcndants can’t pay. The real
villain, public officials say, is the doctrine
of joint and several liability.

Changing the ancient doctrine

Fourteen states have limited or abol-
ished the doctrine in recent years. Munic-
ipal officials and some lawmakers want
the doctrine changed, and pending legis-
lation in California and New York
—home of the nation’s largest personal
injury verdicts—would doom the joint-
and-several rule, if enacted.

Developed over centuries by English
and American courts, the dictates
that when a person is injured by the joint
acts of several people, liability is indivisi-
ble. That means, in practical terms, a
plaintiff can collect an awmd from the
defendants mosf able to pay—those with
"deep pockets."

The rationale is basic faimess. "Who
should suffer, the innocent victim or one
of the wrongdoers who can afford to
pay?" said James Frayne, executive direc-
tor of the California Trial Lawyers Asso-
ciation. He and CTLA president Robert
B. Steinberg of Los Angeles also contend
that the joint-and-several rule acts as a
deterrent— forcing cities, for instance, to
trim trees that could obscure a motorist’s
vision and lead to an accident—and
keeps a penniless victim from going on
welfare.

“These cases are not that easy to win,"
Steinberg said. "So when the city is in-
cluded, the jury has got to be pretty
darned convinced the city was at least
partially liable.”

"The nature of the beast is such that
it’s the single greatest problem that cities
face in liability issues,” said California
State Assemblyman Alistcr McAlister,
who is supporting a colleague's proposal
to limit the liability of oublic bodies. And
Jay Biggins, consult.int to New York
City's Office of Mana gement and Budget,
complained, “The entire public treasury
is considered available to each and every
plaintiff. They’re treating government as
the ultimate insurer.”

The League of California Cities has
compiled figures from 134 cities statewide
on cases involving joint and several liabil-
ity. It found that those cities paid more
than $15.5 million in settlements and
judgments during the fiscal year ending in
June 19S4. Two years earlier the same
cities paid out S4.5 million. That kind of u
hike has forced insurance carriers either
to raise premiums drastically—300 per-
cent to 450 percent for one group of
California cities—or to stop writing lia-
bility policies for public entities.

It is the hand of the insurance industry
that the phmtiffs' trial bar sees behind
the current efforts to abolish or modify
the rule.

"Insurance companies have sold public
entities a bill of goods that would save
them millions and millions of dollars if
they could have the joint-and-several sulc
changed,” said Frayne. Although his
group killed four bills to limit the rule in
the last five years, Frayne admits the fight
this year will be the toughest ever. Not
only is the League of California Cities
better organized, he said, but more legis-
lators are sensitive to the needs of local
governments because they once served
on those bodies.

EVen if no state changes the rule this
year, lobbyists for public entities believe
that change is inevitable. “We're very
confident that; at some time, we will
succeed because the joint-and-several
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oblem becomes more severe every
Par,".said Kenneth Emanuels, who
heads the lobbying, team for the Califor-
nia league. State Sen. John F. Foran, who
introduced one of those previous bills and
reintroduced it this session, said, “I’ve
never seen a bill as controversial as this
c”™e pass in the first or second session."

A new generation of lawsuits

One reason joint and several liability
has become mori of a problem for public
entities is that more plaintiffs arc going to
court. It used to be that injured persons
whose own negligence, no matter how
minor, contributed to their injuries could
not sue anyone else. Contributory negli-
gence is still the rule in five states, but the
rest of the nation has adopted compara-
tive negligence statutes, which allow
partly negligent plaintiffs to recover
damages— minus the percentage of their
own fault— from others who caused their
injuries. Most of the "comparative"”
states bar recovery if the plaintiff is 50 or
51 percent negligent.

As comparative negligence opened
courtroom doors to a new generation of
lawsuits in the 1970s, public officials
began questioning whether the rationale
for joint and several liability used for
non-negligent plaintiffs ought to apply in
cases brought by partly negligent plain-
tiffs. Fairness, they claim, also dictates
that plaintiffs bear more of the responsi-
bility for their own negligence.

“If you give more people the oppor-
tunity to recover damages, you also
should give them the risk of assuming an
unrecoverable judgment,” said David
Lyons, legal counsel to the legislative
service bureau in lowa, one of nine states
that have modified the rule. Five other
states have abolished it.

But it is the innocent plaintiff, the one
who would not be barred by any contrib-
utory negligence law, who forms the big-
gest obstacle to those seeking to change
the rule. “If we go to the legislature with
all potential allies on our side and we
oon't have an answer for how we can take
care of innocent victims, we’ll have a
hard road ahead," said San Diego City
Attorney John W. Witt.

The lowa rule

lowa thinks it has at least one answer.
After the lowa Supreme Court adopted
pure comparative negligence in Decem-
ber 1982 and retained joint and several
liability in a case a year later, the legisla-
ture went into action, Lyons said, with an
idea of preventing “some .me who’s more
at fault” from benefiting in a lawsuit.
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States abolishing joint and several liability

New Hampshire and Vermont

Abolished the rule in favor of several
liability in 1981. N.H. Rev.Stat.Ann. Sec.
507:7-a; Vt. Slat. Ann. Tit. 12, Sec. 1036.

Kansas

Abolished the rule in 1978 case that
interpre U arative negligence
statute. erwo P.2d 867, held
that the rule does not ar' 'v in comparative

negligence cases but "hat several liability
does.

Ohio

Abolished the rule in favor of several
liability in 1980. Ohio Rev.Code Sec.
2315.19(A)(2).

New Mexico
Abolished the rule in favor of several
liability through state supreme court deci-

@thm%%mparatlve negllgﬁ

646 P.2d 579 (1982).

States with limitations on joint and several liability

Nevada, Texas, Indiana, Louisiana, Ore-
gon, Pennsylvania

Limited the rule so that it applies only
when plaintiff's negligence is less than de-
fendant's. Otherwise, several liability ap-
plies when plaintiff’s negligence is greater
than defendant's. Nev. Rev.Stat. Sec.
41.141(3) (1975); Tex. Rev.Civ.Stat.Ann.
Art. 2212(a) (Vernon's Supp. 1982, 83,

85); Indiana SB-287 (1985); La. Civ. Code
Ann. Art. 2324 (1982); Or. Rev Stat. Sec
18.485 1983

lowa

Limited the rule so it would not apply to
defendants found to bear less than 50 per-
cent of total fault assigned to all parties,
leaving them liable for their several

First, the legislature adopted a modified
50 percent comparative fault law; then it
altered the joint-and-several rule.

Under the lowa law, %»int and several
liability remains in effect gainst defend-
ants who. arc more at fault than the
plaintiff. But a defendant less negligent
than a plaintiff pays only the percent of
the award for which he is liable. So if a
plaintiff is 20 percent negligent, one de-
fendant is 10 percent negligent and an-
other defendant is 70 percent negligent,
the plaintiff can collect only 10 percent of
any award from the first defendant but
could collect either 70 percent or the full
8f icrcent of the award from the second
dcn.ndant.

In Minnesota the same facts would
present a different outcome under that
state’s modified joint-and-several rule,
said Michael K. Steenson, a tort law
professor at William Mitchell College of
Law in St. Paul. The state retains the rule
except in cases with a judgment-proof
defendant. In those cases the share of
damages from that defendant is reallocat-
ed to all others, including a partly negli-
gent plaintiff.

In some states that have abolished joint

amount. lowa 1984 Act, Sees. 668.1-668.3,
619.17.

Minnesota

Limited the rule only to point, at which
the share of an uncollectible defendant’s
damages would be reallocated among all
others, including partially negligent plain-
tiff. Minn. Stat.Ann. Sec. 604.01(1).

Oklahoma
Limited the rule to cases where damages
g

Zd 613 (1980).

Sources: City of New York Law Depart-
ment; Michael K. Stcenson, William
Mitchell School of Law, St. Paul, Minn;
Ohio Municipal League.

and several liability, court decisions have
reimposcd it in limited situations. In New
Hampshire, for instance, the rule is re-
vived when, because of immunities or
procedural bars, the plaintiff can collect
from only one defendant. Kansas, New
Mexico, Ohio it-d Vermont also have
abolished the rule.

No more de*p pockets

Foran’s California bill provides that all
defendants would pay for pain and suffer-
ing losses "based on their fault rather
than on the size of their pocketbooks,”
he says. In other words, if a city is 20
percent liable, it would only pay 20 per-
cent of any award for pain and suffering,
the noneconomic damages that provide
plaintiffs with most of the mon-.y against
public entities. The bill would not limit
the amount of money defendants would
have to pay for such damages as medical
expenses or lost wages. An identical bill,
introduced in February 1983, was amend-
ed to apply only when a defendant was
less than 40 percent liable. The amended
version died in committee.

“Thrre must be comparable degrees of
fault,” Foran maintains. "Equity de-



mands that a defendant found 10 percent
at fault pay only 10 percent of the verdict.
One injustice shouldn't provoke another
injustice. As more flagrant cases come to
the forefront, people will come to realize
this isn’t free money. It’s taxpayers’
money. Aod if we don’t do something,
wc’l! have to curtail other services."

Bi * California Assemblyman Elihu
Harris, who chairs the judiciary commit-
tee that killed Form's previous bill, is
troubled by the proposal. First, he said,
potential ""deep pocket" defendants—
manufacturers, hospitals and insurance
companies—arc better able to handle the
burden of paying damages than the in-
jured victims arc.

Harris also believes that statistics are
misleading. "1 want hard examples,” he
said. ''Statistics on cases settled could
mean defense lawyers arc lazy. There are
not many case,, and those cases that exist
are decided by jurors who will have to
pay the verdicts in taxes."

Limiting liability

Arguments to abolish cr modify the
joint-and-se\eral rule may have more
merit, he said, if they are limited to the
public sector and to cases in which liabili-
ty is only incidental or passive, such as an
accident caused by aspeeding drunk driv-
er on a road others have used safely. But
a 1982 bill abolishing joint and several
liability for only California public entities
was defeated when other target defend-
ants sided with the trial lawyers to urge its
defeat.

New York City officials, however,
think a bill limited to local governments
will pass the state legislature. "We think
public entities arc distinguishable from*
other defendants because they're looking*
out for the public welfare,” said city
consultant Biggins. “The indications are
that other target defendants—doctors,
hospitals and so forth—won't go over to
the trial lawyers’ side to fight this bill.”
To ensure support, the city sent manage-
ment and budget liaison McGrath to cit-
ies throughout the state on a year-long
mission to explain the effects of joint and
several liability on small cities as well as
larger ones.

Ceilings on awards

New York City’s proposal goes further
than just abolishing the joint-and-several
rule for public entities. Besides allowing
public entities to pay only their propor-
tionate share of liability, the bill would
put a ceiling of 5150,000 per individual
and $450,000 per occurrence on any
eward and would force plaintiffs to prove

they had incurred at least 52,500 in medi-
cal expenses before they could collect
damages for pain and suffering. The last
provision, Biggins said, is “an attempt to
establish objective standards' for pain
and suffering. "We’re not saying people
shouldn’t be compensated, we’re just say-
ing the numbers are not foreordained in
heaven,” he said.

In California and New York officials
and attorneys for local governments be-
lieve the joint-and-several rule is creating
a crisis. In California, especially, the tax-
limiting initiative known as Proposition
13 has made it difficult for public bodies
to raise funds. Some local leaders be-
moan what the)' see as an impending
spiral: By paying accident victims, cities

have to shift funds from other budgets
such as s.reet repairs, leaving potholes or
untrimmed bushes that might contribute
to accident; and lead to more victims
suing the plies.

But other states also are feeling
squeezed by the rule. Colorado, Florida
and Michigan, for instance, have legisla-
tive bills pending or planned for this year.
"We see the rule as a major potential
problem,” said Tami A. Tanoue, staff
attorney for the Colorado Municipal
League, which is supporting a current bill
in the state legislature. In Florida last
year, the Florida Medical Association
supported a ballot initiative to abolish
joint and several liability, but the state
Supreme Court struck it from the ballot
because it improperly included other is-
sues.

In Michigan settlements and judg-
ments against the state transportation
department alone last year hit some 514
million, said Stale Sen. Alan Cropsey,
who noted that payments have been ris-
ing dramatically in th: last five years. An
April 1982 state appellate court derision
helped to spur awards against the depart-
meat by rejecting the state’s claim for
contribution and letting the joint-and-
several rule force the state to pay nearly
three times the amount of its liability,
said Assis(pnt State Attorney General
Ca:l Carlsen.

In that 1982 case a trucking firm had
settled a personal injury suit for
S150,000. In a later trial against the codc-
fendant state, the plaintiff won
51,299,400 but was found to be 60 per-
cent negligent. The state, which was 10
percent negligent, had argued that the
trucking firm should contribute to the
award by paying another S239.820 for its
30 percent share of the blame. But the
court ruled that the amount of the settle-
ment was »he only setoff the state was
entitled to. Carlsen said that with several
liability the state would have had to pay
only $129,940, instead of 5369,760.
Bacon v. Michigan Departmentof Trans-
portation, 115 N.W. 2d. 382.

Cropsey said such cases have forced
the state to settle more lawsuits to avoid
Ilic possibility of higher jury verdicts. As
Los Angeles Deputy County Counsel
Charles V. Tackett put it: “Many situa-
tions are extremely dangerous financially,
and if we can work out a deal where we
have a sure loss rather than the potential
for an.-cxtraordinary loss, we take it.”

Joumdl

Jatr s R. Granclli is a reporter for the
Los.ngcles Times.
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AS 09.16.010
AS 09.16.020(3)
AS 23.30.055

Sl

THE QUESTION OF THE LIABILITY OF PARTIES
FOR CONTRIBUTION TO A COMMON JUDGMENT IS
EXAMINED.

The Supreme Court of Alaska held that an employer
obliged under the law to obtain  workers'
compensation insurance who fails to obtain it is not
relieved from the obligation to contribute to a
common judgment against a joint tort feasor; the
Court agreed that when an employer secures
compensation insurance, a third party's cross-claim
under AS 09.16.010 for contribution to the common
judgment is barred by the exclusivity provisions of
AS 23.30.055. State v. Wien Air Alaska, 619 P.2d
719 (Alaska 1980). In this situation, the Court
concluded that the employer should not receive the
protection of the exclusivity provision when it lias
failed to secure the payment of compensation; "The
exclusivity provision is an incentive for compliance,
not a reward for noncompliance." A defendant
found to have a lesser degree of fault urged the
Court to consider the relative degrees of fault as
found by the jury in determining the amount of
contribution in order to avoid injustice. The Court
indicated that it considered itself bound by the
prohibition in AS 09.16.020(1 ) against considering
the relative degrees of fault. That law makes the
question of the fair division of contribution a

"question for the legislature,” citing Criterion
Insurance v. Laitala, 658 P.2d 112, 118 n. 1
"Alaska 1983). "We refuse to avoid the clear

language of subparagraph (1) prohibiting
contribution according to relative fault by relying

-13-



i
on our statutory power to avoid injustice found in
subparagraph (3)." Ehredt v. DeHavilland Aircraft
Co. of Canada, 705 P.2d 913.

The section in question (and, in fact, the entire
chapter) has created problems since the Court's
decision on "comparative negligence" in Kaatz v.
State, 540 P.2d 1037 (Alaska 1975). The Court has
invited legislative review of the chapter a number
of times. Review is recommended.

-14-



& 09.16.010

Contract providing for indemnity
liability not precluded. — A contract
executed in good faith, providing for a
measure of indemnity liability, is not
precluded by this secigpn. City ofJuneau v.
Alaska Elec. Light ower Co., Sup. Ct.

Collateral references. — 18 A.m. Jur.
2d, Contribution, 55 33-57; 74 Am Jur.
2d, Torta, 55 78, 86.

18CJ.S., Contribution, 55 2.6,8,11-13.

Manufacturer and dealer or distributor
as joint or concurrent tortfeasors, 97
ALR2d 811.

Financial worth ofone or more ofseveral

Alaska Statutes

§09.16.010

Op. No. 2265 (File No. 47951622 P.2d 954
(19811.

Cited in Kastner v. Toombs, Sup. Ct.
0.i. No. 2087 (File No. 4119), 611 P.2d 62
(1980).

sideration in fixing punitive damages, 9
ALR3d 692.

Voluntary payment into court of judg-
ment against one joint tortfeasor as
release of others, 40 ALR3d 1181.

What statute of limitations applies to
action for contribution against joint tort-
feasor, 57 ALR3d 927.

joint defendants as proper matter for con-

Sec. 09.16.010. Right to contribution, (@) Except as otherwise
provided in this chapter, where two or more persons become jointly or
severally liable in tort for the same injury to person or property or for
the same wrongful death, there isa right of contribution among them
even though judgment has not been recovered against all or any of
thenm.

() The right of contribution exists only in favor of a tortfeasor who
has paid more than that tortfeasor§ pro rata share of the common
ligbility, and the total recovery of that tortfeasor is limited to the
amount paid in excess of the pro rata share. No tirtfeusor iscompelled
to make contribution beyond the tortfeasor3 pro rata share of the
entire liability.

(© There is no right of contribution in favor of any tortfeasor who
has intentionally caused or contributed to the injury or wrongful death.

(d) A tortfeasor who enters into a settlement with a claimant is not
entitled to recover contribution from another tortfeasor whose liability
for the injury or wrongful death is not extinguished by the settlement
nor in respect to any amount paid in a settlement which is in excess of
what was reasonable.

(® A ligbility insurer, who by payment has discharged in full or in
part the liability of a tortfeasor and has thereby discharged in full its
obligation as insurer, is subrogated to the tortfeasor’s right of
contrib ".in to the extent of the amount it has paid in excess of the
tortfeasor 3 pro rata share of the common liability. This provision docs
not limit or impair any right of subrogation arising from any other
relationship.

(® This chapter does not impair any right of indemnity under
existing law. Ifone tortfeasor isentitled to indemnity from another, the
right of the indemnity obligee is for indemnity and not contribution,

A



8§09.16.010 809.16.010 Codf.of Civil Procedure 809.16.010
05 622 P.2d 954 and the indemnity obligor isnot entitled to contribution from the obli—
gee for any portion of the indemnity obligation.

Tooinds. Sup. Ct. }
119). 611 P.2d 62 (@  This chapter does not apply to breaches of trust or of other

fiduciary obligation. (81 ch 80 SLA 1970; am &13 eh 59 SLA 1982)
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Effect of amendments. — The 1982
amendment substituted ** of for “or' in the
first sentence of subsection (0.

Legislative history reports. — For
report on ch. 80, SLA 1970 (SSSB 245
IFCC]), see 1970 House Journal, p. 437.

NOTES TO DECISIONS

Contract providing for indemnity
liability not precluded. — See rote
under heading "Contract providing for
indemnity liability —not precluded"
following chapter analysis. City of Juneau
v. Alaska Elec. Light & Power Co., Sup.
Ct. Op. No. 2265 (File No. 4795), 622 P.2d
954 (1981).

Amendment of section required. —
The supreme court's aooption of the doc-
trine of comparative negligence in Kantz
v. State, Sup. Ct. Op. No. 1187 (File Nos.
2259, 2291), 540 P.2d 1037 (1975), afTd :n
part, rev'd in purl on other grounds, Sup.
Ct. Op. No. 1536,572 P.2d 775 (1977), will
require amendment of this section. State
v. Guinn, Sup. Ct. Op. No. 1315 (File No.
2451), 555 P.2d 530 (1976).

Rule of joint and several liability not
abrogated. — This chapter introduced
the concept of pro rata contribution among
tort-fensors but it did not abrogate the doc-
trine of joint nnd several liability which
ultimately makes each concuiTently negli-
gent defendant liable for the whole of the
plaintifTs loss where the co-defendants
turn out to bs insolvent. Arctic Structures,
Inc. v. Wedmore, Sup. Ct. Op. No. 1993
(File Nos. 3633, 3654), 605 P.2d 426
(1979).

Or judicially modified. — In light of
Alaska’s existing pro rata legislative
scheme for apportionment of damages
among joint tort-feasors and the public
policies implemented by the legislation,
the common law rule ofjoint nnd several
liability should not be judicially modified.
Arctic Structures, Inc. v. Wedmore, Sup.
Ct. Op. No. 1993 (File Nos. 3633, 3654),
605 P.2d 426 (1979).

Implied indemnity between con-
currently negligent tortfeasors. — Pub-
lic policy dictates that Alaska should not
adopt implied indemnity between con-
currently negligen tortfeasors. Vertecs

Corp. v. Reichhold Chems., Inc., Sup. Ct.
Op. No. 2647 (File No. 6566), P.2d
(1983); State Mechanical, Inc. v. Liquid
Air, Inc., Sup. Ct. Op. No. 2684 (File Nos.
6145,6172), P.2d (1983).

When post-judgment agreement
establishes right to contribution. —
Tne main requirement for a post-judgment
agree,nent to be considered a satisfaction
establishing a right to pro rata
contribution is that it terminate the
litigation. Criterion nB. Co. v. Laitala,
Sup. Ct. Op. No. 2599 (File No. 6014), 658
P.2d 112 (1983).

Challenge to reasonableness of
post-judgment settlement — The right
to challenge the reasonableness of the
post-judgment settlement pursuant to sub-
section (d) of this section was limited,
under the facts of the cese, to onl.v j deter-
mination of whether the amount was rea-
sonable in light of the plaintifTs injuries
and the likelihood of the jury award being
upheld on appeal. Criterion Ins. Co. v.
Laitala, Sup. Ct. Op. No. 2599 (File No.
6014" x.58 P.2d 112 (1983).

Re< uction of settlement by nmount
of pr or settlement — Neither this sec-
tion, 09.16,040 nor common sense
requir !s that one settlement be reduced by
the amount of a prior settlement.
ContinentJ Ins. Co. v. Bayless & Roberts,
Inc., Sup. Ct. Op. No. 2032 (File Nos. 2922,
2923), 608 P 2d 281 (1980).

Applied in Alaska Airlines v. Sweat,
Sup. Ct. Op. No. 1464 (File Nos. 2912,
3103), 568 P.2d 916 (1977).

Quoted in Insurance Co. of N. Am. v.
State Farm Mut. Auto. Ins. Co., Sup. Ct.
Op. No, 2675 (File No. 5700), P.2d
(1983).

Cited in Howey v. Uniled States, 481
F.2d 1187 (9th Cir. 1973); Mncey v. United
States, 454 F. Supp. 684 (D. Alaska 1978).



Alaska Statutes

Collateral references. — Liability of
several persons guilty of acts one of which
alone caused injury, in absence of showing
sb to whose act was the cause, 5 ALR2d 98.

Release of, or covenant not to sue, one
primarily liable for tort, but expressly
reserving rights against one secondarily
liable, as bar to recovery against latter, 20
ALR2d 1044.

Release of on of joint nnd several
defalcating tort asors as releasing
insurer which we? surely on fidelity bond
of each, 35 ALR2< U22.

Insured's releat, of tortfeasor before
settlement by insur ras releasing insurer
from liability, 38 Ai Vi2d 1095.

Manner of crediting one tortfeasor with
amount paid by another for release or
covenant not to sue, 94 ALR2d 352.

Sec. 09.16.020. Pro rata shares.

(tight or tortfeasor initially causing
injury to recover indemnity cr
contribution from medical attendant
causing new injury or aggravating injury’
in course of treatment, 8 ALR3d 639.

Tortfeasor’s  general release  of
cotortfeasor as affecting former's right of
contribution ugainst cotorifeasor, 34
ALR3d 1374.

Validity and effect of agreement with
one cotortfeasor setting aside his maxi-
mum liability nnd providing for reduction
or extinguishment thereof relative to
recovery against nonagrecing cotortfeasor,
65 ALR3d 602.

Legal malpractice: defendant's right to
contribution or indemnity from original
tortfeasor, 20 ALR4th 338.

In determining the pro rata

shares of tortfeasors in the entire lia.,.lity
(D) their relative degrees of fault shall not be considered;
(@ ifequity requires, the collective liability of some as a group

constitutes a single share; and

(3 principles of equity applicable to contribution generally shall

apply. (81 ch 80 SI-A 1970)

NOTES TO DECISIONS

Contract providing for indemnity

liability not precluded. — See note
under heading "Contract providing for
indemnity liability not precluded"

following chapter analysis. City of Juneau
v. Alaska Elec. Light & Power Co., Sup.
Ct. Op. No. 2265 (File No. 4795), 622 P.2d
954 (1981).

Rule ofjoint and several liability not
abrogated. — This chapter introduced
the concept of pro rata contribution among
tort-feasors but it did not abrogate the doc-
trine of joint and several liability which
ultimately makes each concurrently negli-
gent defendant liable for the whole of the
plaintifTs loss where the co-defendants
turn out to be insolvent Arctic Structures,
Inc. v. Wedmore, Sup. Ct. Op. No. 1993
(File Nos. 3633, 3654), 605 P.2d 426
(1979).

r---

Or judicially modified. — In light of
Alaska's existing pro rata legislative
scheme for apportionment of damages
among joint tort-feasors and the public
policies implemented by the legislation,
the common law rule of joint and several
liability should not be judicially modified.
Arctic Structures, Inc. v. Wedmore, Sup.
Ct. Op. No. 1993 (File Nos. 3633, 3654),
605 P.2d 426 (1979).

Stated in Macey v. United States, 454 F.
Supp. 684 (D. Alaska 1978); Criterion Ins.
Co. v. Laitala, Sup. Ct. Op. No. 2599 (File
No. 6014), 658 P.2d 112 (1983).

Cited in State Mechanical, Inc. v. Lig-
»id Air, Inc., Sup. Ct. Op. No. 2684 (File
Nos. 6145, 6172), P.2d r 383).



§23.30.050

Collateral references. — 82 Am. Jur.
2d, Workmen's Compensation, 85 407-
425,

101 CJ.S., Workmen's Compensation,
» 918-935.

General or Bpccial employer’s liability
for compensation to injured emj)li>y~e. 3
ALR 1181; 34 ALR 768; 58 ALR 1467; 152
ALR 816.

Concurrent orjoint employment by sev-
eral employers. 30 ALR 1000; 58 ALR
1395.

A laska Statutes

§23.30.055

Duty of receiver ofself-insured employer
to continue payments under workmen's
compensation nward made prior to
receivership. 94 ALR 863.

Fraud or mistake respecting amount of
compensation to which employee was enti-
tled as ground for release from settlement
or compromise of claim. 121 ALR 1270.

Insurance carrier’s liability for part of
employer's liability attributable to viola-
tion of law or other misconduct on his part.
1 ALR2d 407.

Specific grounds for commutation of
payments under workmen's compensation
~.t. 69 ALR 547.

Sec. 23.30.050. Employer 3 liability despite negligence of a
third party. The liability ofan employer for medical treatment is not
affected by the fact that the employee was injured through the faultor
negligence of a third party not in the same employ, until notice of
election to sue has been given as required by AS 23.30.015(a) or suit
has been brought against the third party without giving notice. The
employer has, however, a cause of action against the third party to
recover any amounts paid by the employer for the medical treatment
in like manner as provided in AS 23.30.015(b). &6(4) ch 193 SLA
1959)

NOTES TO DECISIONS

"Recover” means payment. — The
employer ib subrogated to the right to
“'recover,”and the word *‘recover” means to
get damages or compensation; not a judg-
ment hut the benefits of a judgment. It
means payment. Andersen v. Pacific S.S.
Co., 8 Alaska 291 (1931), decided under
former law.

Employer is necessary party in
action against third party. — By reason
of the fact that the act gives to the
employer the right to recover of a negli-

Collateral references. — 81, 82 Am.
Jur. 2d, Workmen’s Compensation,
88 65-72, 403, 429-440.

gent third party the nmount he has paid
the employee, the employer is a necessary
party to the action, which involves and
should bind all parties upon the questions
of defendant's negligence and the damages
sustained by the plaintiff. Andersen v.
Pacific S.S. Co., 8 Alaska 291 (1931),
decided under former law.

Cited in Matanuska Elec. Ass’n v.
Johnson, Sup. Ct. Op. No. 173 (File No.
278), 386 P.2d 698 (1963).

101 CJ.S., Workmen’s Compensation,
8§ 992-1011.

Sec. 23.30.055. Exclusiveness of liability. The liability of an
employer prescribed in AS 23.30.045 is exclusive and in place of all
other liability of the employer and any fellow employee to the
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ant’s negligence and the damages
1 by the plaintiff Andersen v.
*S. Co., 8 Alaska 291 (1931),
nder former law.

in Malanuska Elec. Assn v.
Sup. Ct. Op. No. 173 (File No.
P.2d 698 (1963).

.'ﬁ" Workmen's Compensation,

lity. The liability of an
lusive and in place ofall
fellow employee to the

§23.30.055 Labor and W orkers’Compensation §23.30.055

employee, the employee 3 legal representative, husband or wife,
parents, dependents, next of kin, and anyone otherwise entitled to
recover damages from the employer or fellow employee at law or in
admiralty on account of the injury or death. However, ifan employer
fails to secure payment ofcompensation as required by this chapter, an
injured employee or the employee®s legal representative in case death
results from the iiyury may elect to claim compensation under this
chapter, or to maintain an action against the employer at law or in
admiralty for damages on account of the injury or death. In that action
the defendant may not plead as a defense that the injury was caused
by the negligence ofa fellow servant, or that the employee assumed the
risk of the employment, or that the iryury was due to the contributory
negligence of the employee. (84 ch 193 SLA 1959; am &1 ch 42 SLA

1962)

Opinions of attorney general. —
While it is true that under the Alaska
Workmen's Compensation Act, employers,
including the state (AS 23.30.2G5), are
excluded from admiralty liability, this
exclusive liability provision cannot act os
a limitation on suits against the slate
under the federal maritime law once the
state hns unqualifiedly waived its immun-
ity for negligent torts. 1963 Op. Atty Gen,,
No. 28.

So much of this section as limits the lia-
bility of employers in admiralty must be
considered an invalid infringement on the
federal jurisdiction. 1963 Op. Atty Gen.,
No. 28.

All employees on the Alaska ferry sys-
tem who meet the classification of seamen
or n embers of the crew within the scope of
the Jones Act, 46 U.S.C. S 688, have an
exclusive federal remedy within the terms
of the Jones Act to the exclusion of the
Alaska Workmen’s Compensation Act,

except as to those iryuries that occur in a
situation of only local concern or fall
within the "twilight zone" between local
and federal jurisdiction. 1963 Op. Atty
Gen., No. 28.

The "twilight zone™ between local nnd
federal jurisdiction encompasses all those
employments for which a reasonable argu-
ment can be made both for and against the
application of a “late workmen’s com-
pensation low. 1963 }p. Att’y Gen., No. 28.

Seamen who come within the federal
muritime jurisdiction for tort claims under
the Jones Act, 46 U.S.C. S 688, can waive
the federal remedy and elect to proceed
under the Workmen’s Compensation Act.
1963 Op. Atty Gen., No. 28.

State ferry employees, who would be
classified by their shore duties as
longshoremen or harbor workers, are not
subject to the Longshoremen’s and Harbor
Workers' Compensation Act, 33 U.S.C.
§ 901 ct seq. 1963 Op. Att'y Gen., No. 23.

NOTES TO DECISIONS

Constitutionality. — There is suffi-
cient justification for the workmen’ com-
pensation  scheme, including  the

"exclufive liability" provision, for it to
pass muster as having a rational basis —
irven under the "less speculative, less def-
erential, more intensified means-to-end”
application of that test. Wright v. Action
Vending Co., Sup. Ct. Op. No. 1224 (File
No. 1325), 544 P.2d 82 (1975).

The only classification in this section is
that separating  work-related and
nonwork-related ir\juries. There is nothing
inherently "'suspect” ebout this classifi-

cation, n. r is appellant’s right to sue for
loss of consortium so "fundamental™ as to
require a "‘compelling state interest” to
uphold statutory interference. Wright v.
Action Vending Co., Sup. Ct. Op. No. 1224
(File No. 2325), 544 P.2d 82 (1975).

This section does not discriminate
against vomen. Wright v. Action Vending
Co., Sup. Ct. Op. No. 1224 (File No. 2325),
544 P.fd 82 (1975).

The exclusive liability provision of this
chaph r does not violate substantive due
proces» since it has a reasonable
relatic nship to a legitimate governmental
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Reyraddon ¢ -
(§ '))>(1) Apply “comparative negligence" in

(2)

Reyawi) < -
Reyrawioy. ..,

Rerawiobs -,
R, ..,

M7(§49):

Recommendation Y (§ 67): "

claims based on strict liability, and
include “recklessness” and "williul
misconduct.” short of intentional in-
jury, among the kind of fault capable
of reducing, but no longer necessarily
barring recovery.

Retention o f the "joint and several" li-
ability rule even where the plaintill
contributed to his injury through his
own fault.

Statutory enactment o fcontribution by
shares proportioned to fault in lieu of
the existing system of contribution
"pro rata" (equal shares.)

Abolition of the "joint judgment"” re
quirement for contribution.

The share of any insolvent or absent
tortfeasor shall be distributed among
the remaining defendants and the
plaintiff (if at fault) in proportion to
their respective shares of respon-
sibility.

A release entered into by the plainiill
and a tortfeasor shall discharge the lat-
ter from all liability for contribution,
but the plaintiffs claim against the re-
maining tortfeasors shall be reduced
by the amount of the released
tortfeasor’s share of the loss.

In the case ofa work injury caused by
the concurrent negligence of the
worker's employer and a third party.
(a) the employershould be allowed to
recover from the third party any
part of his compensation liability
that exceeds his notional share ol
the tort damages, and

the third party should be allowed
to claim contribution lo the extent
ofthe employer's share of fault or
the employer's workmen's cont-

o

TCRT LABILITY

Wgﬁlga)l?ility \IWMS m

(2) If the -employee's negligence
concurred with that of the third
party, his negligence should be im-
puted to the employer so as to reduce
his claim to reimbursement (§ 70),

Alternatively, the employer's right of
reimbursement should be abolished,
regardless of whether he was negli-
gent or not, but the third party's tort
liability should be reduced by the
amount of workmen's compensation
paid or payable to the employee

<8 67).

w

I. Comparative Negligence

. In Lie Yellow Cah Co.' the Supreme Court of California aban-
doned the all-or-nothing common law doctrine of contributory negli-
gence in favor of comparative negligence, so that a eontributorily
negligent claimant was no longer necessarily completely barred liom
recovery but merely suffered a reduction of damages in proportion to
his own share of negligence for his injury. By this decision. California
joined a spectacular trend in recent years which to date has brought
thirty-two jurisdictions in the United States to adopt some version of
comparative negligence.2 The introduction of comparaiivc negligence
has encountered an overall favorable response, ranging from enthusi-
asm to. at least, acquiescence. W hile the Lidecision has been criticized
on the ground that ihe reform was an cs-cntially legislative task.' it is
now obviously loo lute to assert a legislative priority. It would be desir-
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able however lo include ;i statutory statement of comparative nceli.

gcnc.q in acomprehensive statute recommended in this Studs.
/ Lé The only really controversial as-
pect ol'the /./decision was the court's choice of the “pute™ form of

comparative negligence in preference to the “Wisconsin rule™ which
enjoys overwhelming following among the statutes in other states4and
the galifted recommendation of the defense lobby.4 Under the “pure”
version, a plaintilf may recover some damages however great his pro-

portlon or fault compared with the defendant’s: whereas un is-
consin rule a plaintifrcan recover only if his neglig
defendant's or. under a more favorable variant, is he

defendant's"—in the first case bis share must nol exceed 10”, in the
latter 50ff. The "Wisconsin' 49Tp rule is especially prejudicial to plain-
lilTs because it will continue to bar recovery by cither party in the great
number ofautomobile collisions where fault is found to be equal in the
absence of any "liner tuning." This likelihood is compounded by the
practice rule in some states requiring that the jury be kept in ignorance
as to the legal consequence of a finding of 5(Ko liability.7 Its harshness
is further increased by the rule in some stales requiring a comparison
between the plaintiffs fault and each defendant's separately, so that if
the plaintilfs share is less than the defendants’ aggregate but more than
that of each defendant separately, he still fails to recover.” The other
variant—the “50rc rule"—which was pioneered by New Hampshire in
1969 and gained attention especially after Wisconsin switched to it in
1971. disqualifies only plaintiffs whose fault was greater than the de-
fendant's so that, at least in Ihe common ease of e% ual fault, both par-
ties can still recover an aliquot share from each ot

3. Proponents of the "497=" and the "5017” rule invoke the moral ar-
gument that it is unjust to permit a party who is more at fault to recover
anything from another less culpable. This becomes the more plausible
when the party with greater fault also happens lo sutler the greater in-
jury. Suppose the lault ratio in a collision between A and B was
25'7.75'f, while A':, damage totalled $1,000 and B's $5,000, Is it fair

a  SeeS(iiwsbia ﬂplrarrte2§ VS, Woods, supmnote643

4 See(ﬁ[BTcrsc d%}&&ﬁh |he|n
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that B should be able to claim S1.250 from A, when A could only re-
cover $750 from B—in other words, that the guiltier of the two should

recover more than the other?

There arc two answers to this rhetorical question. First, the degree
ofa defendant's fault and the extent of the plaintiffs damage are typi-
cally quite unrelated: slight negligence can cause a great deal of dam-
age, while gross negligence may result in only little damage. Nor does
the law attempt to modify that random relationship: a barely negligent
defendant will have to pay for the whole of a large loss limited only by
rules of "proximate cause." There is no reason for adopting a different
principle in cases of contributory negligence. Comparaiivc negligence
merely requires a sharing (in accordance with the parties' fault) of each
party’s separate loss, but is indifferent to the si/.c of their respective

losses.
Secondly, the argument assumes that both parties will be paying

for their liability out of their own pockets, whereas in all likelihood the
losses will be borne by insurance carriers. Arguments appealing for
fairness may carry some measure of plausibility in their application to
individuals, but nol to insurers whose function it is to spread the cost of

accidents and levy premiums on a broad base.
4. A more pragmatic reason for the defense lobby’s preference fur the
Wisconsin rule is that it reduces substantially the cost for detendants
and their insurers. Not only docs it disqualify all claims by a party
more than 49Ce [or 507r] at fault, it also arms the defendant s insurance
adjuster or attorney with a powerful negotiating weapon in beating
down the demands of plaintiffs, under the risk that litigation may ulti-
mately deny them any recovery whatever. The rule therefore has the
tendency nol only to disqualify many victims, but to depress the dam-
ages recovercil by most others. Plaintiffs resisting such tactics would be
driven to litigate. By the same token “pure" comparative negligence
would tend to promote settlements, since defendants and their insurers
would be more inclined to compromise when |he stakes are so consid-

erablg/ reduced.
ignificantly, ail judicial adoptions of comparative negligence

opted for the "pure" version.” while most statutory adoptions chose the
“Wisconsin™ rule promoted by the defense bar."” The judicial choice. |
would suggest, was ﬁs likely the result of plaintiff-bias than of the
conviction that the L primaple of loss sharing proportionate to fault
should be applied to all eases of multiple responsibility rather than ad-
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milled only by way of exception lo some cases while the remainder
continued under the contributory negligence bar. Retention of the

"purmon is therefore here recommended.

5 A more technical problem with "pure™ comparative negli-
gence is how to adjust counterclaims. Under the “Wisconsin” 49'7 rule
counterclaims for losses arising out of the same accident arc of course
impossible, but under "pure™ comparative negligence and the "50*<"
rule such counterclaims are quite frequent especially in cases ol auto-
mobile collisions. Suppose that A and B each sulfer S100,0(1110f dam-
age and.thut iheir fault is apportioned in the ratio of 30:70. A may
therefore claim S70.000 from B and B counterclaim 530,000 from A.

Under modern procedure claim and counterclaim would ordina-
rily be set-off & inst each other.!l with the result that A recovers
540.000 from B and B nil from A. If both parties arc uninsured, this
result is entirely unexceptionable, indeed desirable, especially if B were

judgment-proof so as to prevent him from pocketing 530,000 from A
while defaulting on his own larger debt to A.

6. The equities arc, however, radically different where both parties
carry liability insurance. The purpose of liability insurance is not only
to protect the insured against the adverse impact of liability but to as-
sure that the victim be actually compensated for his tort loss instead of
having merely an empty claim against a judgment-proof defendant
But to allow set-olf between A's and B's liability insurers would thwart
the latter function and confer an undeserved windfall on the insurers.
To revert to the preceding example, instead of a total of 5100,000
(§70.000 to A + 30,000 to B) flowing to the accident victims, only
540.000 will: by the same token, the insurance carriers will together
save S60.000 at the expense of those they were meant, and paid, to
benefit.

7. Two procedures arc available to avoid this undesirable result. One
is to prohibit set-off whenever one or all parties arc insured against
liability.2 The other would attain the same result whenever both par-

ties arc fully insured or solvent but deal more fairly with the not un-

common situation where one or the other party docs not carry adequate
cover. This procedure was adopted hy the Uniform Comparative Fault

Act §3 and is here recommended.}4
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Its formula is as follows: there shall be set-olf; but "if cither or

both of the claims arc covered by liability insurance and an insurance
carrier's liability under its policy is reduced by reason o f. . . set-olf.
the insured is entitled to recover from the carrier the amount of the
reduction. Amounts so recovered shall be credited against pertinent
liability policy limits."15 The underlying principle of this formula is
that the insurance carrier would be enriched by the set-olf and must
disgorge that benefit to its own insured. If, in the preceding example,
both parties were fully insured. A’s carrier would pay nothing to B be-
cause of set-off. The set-off reduced its policy liability 0f550.000 and it
must pay that amount to A. B's carrier must pay the net judgment of
540,(XX) to A. Its own policy liability has been reduced by 530,000 and
it must pay that amount lo B. In this instance, the end result is the
same as if there had been no el-off. It is different, however, if wc as-
sume that A's and B’s coverage is only 530,000. In that event. A re-
ceives 530,000 from his own insurer as in the previous example, but B’s

carrier pays $30,000 to A and pays nothing to B; B remaining liable to
A for $10,000. Under a rule of "no set-off,” A (who was entitled to
greater damages) would have fared considerably worse, B better.1' thus
“penalizing the party who can pay his obligation, if the other party is
unable to pay."1l Instead, the suggestej formula creates ar. incentive to
carry adequate coverage, which would be desirable from eve.ybody'r

9 Your committee specifically solicited my comments on ihe
question of what kinds of fault were susceptible to comparison under a
comparaiivc fault regime.™ At one end o.'thc spectrum, one party may
have been grossly negligent or even re>feless; at the other end of the
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spectrum his liability may he strict (no fault), how can one compare
either one with ordinary negligence* Even where both pjrties arc neg-
ligent. their negligence may be related to entirely different spheres, hic
the negligent producer of a defective automobile and an inattentive
driver. Justice Clark has been foremost in focussing criticism oil the
perplexity of comparing "apples and oranges."I' The problem has
been considered in several contexts by California courts:
I Stria Llablmy Most important was the decision in Dah i hen
I'll/ Moran COI‘p - that a plaintitTs contributory negligence ssould
once | t. icduce his damages against the manufacturer of a car. strictly
liable lor a defectively designed latch. Prior to /.;. contributory negli-
gence other than continued use of the product after becoming aware of
the defect (assumption of risk) or actual misuse was not a defense to a
claim based on strict liability, although it involved the Quixotic result
that a negligent manufacturer was treated less harshlbthan one sued on
a no-fault theory of strict liability. The problem in aywas therefore
whether to retain that rule or henceforth to admit a limited defense of
comparative negligence. The latter alternative would itself entail the
somew hat paradoxical result of worsening the position of plaintiffs pui
siiant to a decision (/./) whose objective and effect had been lo improve
it. On the other hand, the widespread exclusion of the defense of con-
tributory negligence f-oin claims for strict liability was largely mol
vatcd by the harshness of the all-or-nothing rule as well as by a desire
not to impede the loss-distributive function of products liability. Since
Professor Schwartz is submitting a detailed analysis of the specilic
problem of products liability to your committee, the fol-oving com-
ments are addressed primarily to the "apples and oranges" argument
and to general policy considerations.

Justice Richardson, speaking for the majority in Daly, admitted
"the theoretical and semantic distinctions between the twin principles
of stiict products liability and traditional negligence"2l but questioned
the "insistence on lir.cd and precise definitional treatment of legal con-
cepts."” For one tiling, there had been "much conccpiualistic overlap-
ping and interweaving™’ in this area: for another, contributory
"negligence" was itselfa misnomer since it did not connote breach ol a
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duty to another and was therefore different anyway from "actionable
negligence” by a defendant, Comparative "fault" would therefore
have been a better term: or. better still, "equitable apportionment or
allocation of loss."-'4 Hence, instead of "matching linguistic labels," it
was more useful to “examine the foundational reasons underlying the
creation of strict products liability in California to ascertain whether
the purposes of the doctrine would be defeated or diluted by adoption
of comparative principles.*"5 Justice Richardson’s opinion concluded
that these coals would nol be frustrated, inasmuch as the plaintilf
would continue to be relieved of proving the defendant’s negligence,
“defenseless" plaintilfs would still be protected except for a reduction
ofdamages proportionate to their own fault, and the cost would still be
spread among society.

After dismissing the contention that the admission ofcomparative
negligence would lessen the manufacturers’ incentive to produce vafc
products, the court addressed the claim that, "as a practical matter, tri-
ers of fact, particularly jurors, cannot assess, measure, or compare
plaintifTs negligence with defendant’s strict liability.””"” Pointing to the
federal experience under the maritime doctrine of unseaworthiness.
Richardson J. concluded that jurors were quite capable of undertaking
a fail apportionment of liability. This view is evidently shared by a
preponderant number of courts in other states,27 by many scholars2*
ana by the draftsmen of the Uniform Comparative Fault Act which
defines fault as including "acts or omissions that ate in any measure
neglige r reckless tgward the person or property of the actor or
others, ri!'lohat sUbject cherson to strict liability."'1
IF  TTc contrary viewpoint was forcibly put in Day by the dissenting
opinions of Jefferson. J. and Mosk. J.”" The former stressed the diffi-
culty faced by jurors in comparing negligence with strict liability and
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the resulting unpredictability and inconsistency of verdicts; the latter
predicted substantial prejudice to plaintiffs because the mjjoritv deci-
sion handed a powerful and "boilerplate™ negotiating ploy to defend

ants and thus undermined the protective function of strict products
liability.

12, Clearly, the issue is one of policy, nol semantics. If one views
strict liability as an exceptional deviant from a central principle ot lia-
bility based on fault, the plaintiffs fault nol only seemsgglevant but

may invite the conclusion that il should actually exclude Clliability of
the tortfeasor. Thus it is ihe preponderant view that a tortfeasor liable

without fault is entitled to a full indemnity from a negligent

tortfeasor.5Lbut n isofcourse notable that the issue in that context does

not affect the victim and therefore does not impinge as directly on any

protective purpose of the stric rule. Hence where the issue is

not between joint tortfeasors but between defendant and vic-

i[mg) Ithe real choice is between the "risk™ and the "insurance" theory of
iability

Under the risk theory, the plaintiffs negligence would be taken
into account when the basis of the tor ,'casor's strict liability is the risk
crems activity. That risk is of *ourse all too obvious in the case
of roducts, so obvious indv | that the liability is frequently
distinguished from "absolute™ liability and some courts have even lik-
ened it to "fault" liability, sufficient on any account for comparing
fault.’5 This theory has its strongest proponent in Germany. Some of
the German statutes creating strict liability specifically provided for the
defense of comparative negligence, but the principle has long since be-
come one of general “common law" applicas i the
side of strict liability is the “enterprise risk™ ( he
risk posed by driving an automobile, truck or train, flying an airplane,
or transmitting gas or electricity. This is counted against plaintiffs no
less than defendants,"” so that in an automobile collision even an “in-
nocent™ driver ordinarily suffers a reduction in his claim against an-
other negligent driver. Even the “conceptual™ problem has been cased
because, according to the official theory, what is being compared is not
fault but causative effect. Thus the reduction or extinction of liability
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depends on the injured party’s contribution to the harm, and even gross
negligence does not wholly exclude liability.

The competing “insurance™ theory stresses the protective purpose

of the strict liability rule which arguably should nol be impaired by the
threat of reduction for the injured party's fault This view appears to
have the largest following in the United States where traditionally the
plaintiffs contributory negligence has been regarded as irrelevant to
claims based on strict liability.% But as already pointed out. the chief
motivation in the past appears lo have been to escape the drastic clfecl
of the all-or-nothing rule ralher than any philosophical commitment.
Moreover, the ease law was sparse and unimpressive until strict liabil-
ity received its mighty boost in its application to defective products.
The problem is therefore essentially | in lhe United States.
13 Unfortunately, the debate in did not yield an adequate
justification of the opposing views. Only Mosk, J. put the “insurance™
theorem clearly into the forefront of his dissent; Jefferson. J. alluded to
it" but only to explain briefly why he preferred to allow the plaintiff to
recover in full rather than bat him completely, his main point being to
continue the all-or-nothing rule for want of any practical method of
comparison. On the other hand, the majority was bent only on defend-
ing the practicality of comparison and the negative proposition that it
would not impair the efficacy of strigt products liability. It assumed as
an incontrovertible premise that the Ldrationale was otherwise applica-
ble to strict liability. It thus failed to propose u sound theoretical foun-
dation for making lhe requi mparision and floundered amidst
such terms as “'comparative and "equitable apportionment” as
better alternatives to “comparative negligence."

The risk theory would have furnished such a needed foundation,
as would perhaps a nod toward causation as an auxiliary criterion for
comparison. Notably, the English legislation avoided this impasse by
employing (he more open terminology, t| “shall be re
duccd to an extent as the court thi aving regard
lo the claimant's share in the of the damage."-3' More-
over, the same legislation defines fault as consisting in "negligence,
breach of duty or other act or omission which gives rise to liability in
tort."5* This has enabled courts to have regard not only to the parties’
fault in ihe conventional sense, hut also to the causative potency of
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their conduct, the fact-that the impact of reduction on the plaintilf &>
quite different from that on a defendant (who is insured) and other
considerations relevant to fair loss distribution. As already pointed

out, the Uniform Comparatlve Fault Act specifically includes strict lia-
bility in its definition of fault.4

14.  Oddly enough, neither side in the debate took issue over
whether reduction on account of contributory™fault would advance the
cause of accident prevention. The argument that il would has heen 1
staple of the new school of lawyer-cconomists who seek liability rules
that would prontoie the most "efficient™ accident preventive responses
by potential plaintiffs and defendants.” Their argument typically as-
sumcs rational responses bv the affected parties to given choices, such
as that users of a product will exercise greater care in self-protection
under the threat of reduced damages. Professor G. Schwartz recently
explored but convincingly demolished this utilitaian argument as an
unrealistic foundation for the defense of contributory negligence in any
of its forms.-12 This does not, of course, preclude other justifications,
such as a sense of fairness that one who claims compensation front an-
other for having created an unreasonable or excessive risk should not
expect the law to ignore completely his own contribution in foolishly
bringing about his own injury.

15, Strict liability may raise a problem in the context not only of con-
tributory negligence but also of contribution. A strictly liable defend-
ant may seek contribution from a negligent joint tortfeasor, and vice
versa. Pro-/./ law was largely distorted by distinctions between "pri-
mary and secondary" or "active and passive” negligence, and by the
all-or-nothing dilemma where contribution was not available. It was
e New York and California

this very sion
courts in nd 0 make a nciv start under the
b " pdemnity.” The California Supreme Court in

pecifically stressed the need for a new start alter

commenting at length on the unsatisfactory prior decisions dealing with

Froducts liability defendants.-” These decisions can therefore no
onger provide any guidance for the future.
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In accordance with the preceding discussion, therefore, there is no
longer any good reason why a strictlv-li.iblc defendant should necessar-
ily either have to bear the whole or none  the loss concurrently
caused by his defective product and the negligent com .ict of another
tortfeasor. In particular, not even the "insurance" theory of strict lia-
bility would militate against contribution since it is not within the pro-
tective purpose of the strict liability rule to protect anyone other than

the V|ct|m Ieast of a|I anyone Whose negllgence contrlbuted to the in-
' : ourt of llinois

“ allowing

contrlbutlon to the manufacturer of defective machinery agam it a neg-
ligent employer.-" As that court saw it, “the public policy considera-
tions which motivated the adoption of strict liability were that the
economic loss sufTered by the user should be imposed op the one who
created the risk and reaped the profit. When the economic loss of the
user has been imposed on a defendant in a strict liability action the
policy considerations arc satisfied and the ordinary equitable principles
governing the concepts of indemnity or contribution are to be
applied."?’

On the facts of contribution rather than indemnity ap-
peared the proper solution. Significantly, the court regarded causation

as theml\wmning the loss.T7

16. So far there has been little judicial clarifica-
tion of the converse situation, namely, the effect of grosser forms of
fault by the pNintifV One problem area concerns the supply ol liquor

to a person who is obviously intoxicated, iu violation of bUSWﬁA

Wode §25602 (since partially repeated).4- in i
the court of appeal upheld a demurrer to a claim for per-
sonal injuries sustained in an automobile accident by a bar patron whe

was obviously intoxicated when supplied with liquor by the defendant
bartender. The cou-t held that no duty was owed to suelt a patron and
that an adult bar customer who voluntarily becomes intoxicated is
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guilty, as a matterjof law. nol of mere negligence but of willful miscon-
duct. liven alter L. such conduct remained an absolute bar to recov-
ery. whether the defendant was himself guilty merely of negligence or

also of willful misconduct; in short |ve
wtlllul misconduct. However, the
supreme court disapproved of two proposmons in it held (

that bartenders did owe a duty to their patrons no less than to thlrd
parties endangered by their patrons,'land (2) that a patron docs not
necessarily, as a matter of law, commit willful misconduct in consum-
ing liquor even when bent on deliberately becoming drunk.’-’ In conse-
quence, if the jury concluded that the patron's conduct was merely
negligent but the bartender's amounted to willful misconduct, such
willful misconduct d remove the bar of contributory negligence in
accordance with pr law. The court did nol penture any comment
on the likely outcome of such a ease under the Ldrule.

The Uniform Comparative Fault Act applies the "comparative

fEiiii Hﬁ!me to all “acts or omissions that are in any measure negligent
oward the person or property of the actor or others."" It is

doubtlul whether "reckless™ was not intended to include also “willful
misconduct™; at any rale there is no policy reason why it should not,
only intended injury or self-injury should be excluded. But for the sake
of clarity, it would be advisable to include in any adoption of the Uni-
form Act in California a specific reference to “willful misconduct.”" a
term less familiar in other states.
17.  The application of "comparative negligence” to forms of aggra-
vated fault may occur in three different situations. First, the dgfgrdant
may be reckless, but the plaintiff merely negligent. The pr rule
which allowed the plaintiffto recover in full was dominated by the all-
or-nothing dilemma. Since this compunction has now disappeared, it is
possible to combine reduced recovery for the plaintiff with liability for
the defendant. To say that recklessness or willful misconduct is fault of
a different kind rather than degree was merely a rhetorical device
which is no longer necessary to do justice in this situation.

The second situation is the converse: the plaintilf being reckless
but the defendant merely negligent. Under prc-/.f law, the plaintilf
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could nol recover if merely negligent, mif reckless. Under the
comparative negligence formula, il will now be possible to allow him to
recover albeit substantially reduced damages. Aggravated fault is still
fault that can and should be brought into comparison with lesser fault,
regardless of its label. Significantly, a recent Swedish reform allows
reduction of damages no longer for ordinary negligence at all but only
for gross negligence and the like.'4Thts distinction is based on the view
that the impact of reduced recovery for a plaintiffwho is typically nol
covered by insurance is too punitive to be justified except in case of
glosser forms of misconduct. In the United Stales where social security
benefits arc far less available to accident victims than in Sweden, this
reasoning has. if anything, added force.

The third situation is one where both parties arc guilty of reckless-
ness or willful miseonducl. as is likely to be the case of the bartender
and intoxicated patron. Here two solutions are possible: either to com-
pare the two equal types of fault or to deny all recovery. The |
altqrpaty Iready related, appealed to the court of appeal in
p W It likened the situation to persons who engaged in a
joint illegal énterprise, such as speeding and prize fights, where
tw to dismiss all claims on the maxim tv m

To allow recovery, even reduced recovery,

would not only offend morality, but tend to encourage patrons to exces-
sive consumption or liquor. Nor would liability provide a deterrent to
tavern owners who would simply pay higher insurance premiums and
pass the cost on to the public. The dissenting judge. Friedman. J.. on
the other hand, believed that, while Business & Professions Code
§ 25602 was ineffective as a criminal or licensing provision, a civil sanc-
tion would stimulate the tavern owner’s responsibility in conjunction
with the comparative negligence rule. Clearly, the is tie j f policy
which might well be left to the courts to work out on an asis. A
specific provision to deal with joint illegal enterprises involving "willful
misconduct” is not therefore recommended.
18. I do not propose to discuss the relation between contributory neg-
ligence and voluntary assumption of risk This topic has been exten-
sively-debated by courts and commentators.™" 1am in lull agreement
with the proposal of the Uniform Comparative Fault Act to include in
the definition of fault in Section 1(b): "'unreasonable assumption of
lisk not constituting an enforceable express consent."
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Il.  American Motorcycle

20. The Ucour* deliberately refrained from addressing it. elf to the
several problems aiscd by the introduction of comparative negligence
in multi-party situations. It noted that such problemg ¥lurk in the
background™ but directed the lower courts to apply the L rationale to
unsettled questions in a practical manner.** A weighty argument in
favor of legislative rather than judicial introduction of comparative
regligence has been precisely the need to deal with the whole complex
of incidental issues in one blow instead of countenancing a protracted
period of legal uncertainty. This pessimistic prognosis revealed iixell jv
only too true: hundreds of cases came to clog trial courts in the next
two years in anticipation of an authoritative resolution ol issues that
were hopelessly dividing intermediate courts of appeal ' Nothing
whatever was gained by this postponement, since the issues were Iron',
the start unlikely to be clarified by protracted reflection or practical

t £ supreme court in Amerlcan
at last had an opportunit) <!

addressi

21 In he plaintiff, a teenage boy. sought to re-
cover damages for serious injuries he incurred as participant in a cross-
country motorcycle race for novices. He sued the sponsoring organiza-
tions who (besides denying negligence ano alleging con.ributo-y negli-
gence) sought leave to file a cross-complaint against the plaintilf’
parents for negligent failure of supervision. The trial court denied the
motion on the ground that the California Contribution Act, Code o!
Civil Procedure §s7s. allowed contribui on only among tortfeasors
held liable in ajoint judgment ar.d. since the plaintiff himself had not
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(for obvious reasons) made his parents co-defendants, the defendant
had no cause of action against them for contripution.”*” The court of
appeal reversed, holding that the rationale of Ld required the abroga-
tion ofjoint and several liability for concurrent tortfeasors:" first, be-
cause any individual defendant's liability should no longer exceed las
own share of fault any more than a plaintiffs: secondly, because a
plaintiff guilty of contributory negligence did not have the same equity
as a totally innocent victim in claiming lo recover his full damages
from any one of several co-tortfeasors. For this reason, the court's so-
lution was expressly limited to situations where a plaintiff was himself

at fault.

Eventually the supreme court, though affirming the writ of man-
date. differed radically from cither of the courts below rtgarding the
resolution of the problenps; raised.""2 In an opinion by Tobnner, J.. the
court held that (1) the L rationale did not warrant abolition of the
joint and several liability of concurrent tortfeasors, regardless of
whether the plaintiff was himself at fault.”” (2) a defendant could claim
"partial indemnity"” from a concurrent tortfeasor for his apportioned
share of fault.”” notwiihstanding the directi m of Code of Civil Proce-
dure 88 875-87fi that contribution he allocated "pro rata" (i.e. accord-
ing to the number of defendants) and not in accordance with their
individual shares of fault;'" (3) such "partial indemnity" can be
claimed from a co-tortfeasor even though he has not been made a
party-dcfcndant by the plaintiff, notwithstanding the requirement of
Code of Civil Procedure tj 875 tha: corn bution is limited to tortfeasors
who have been held liable in ajoint judgment:'™ (4) a good faith settle-
ment with one tortfeasor released him from all liability to share with
co-tottleasors but reduced the plaintiffs claim against such co-
tortfcasors only by the amount of the settlement, not by the settlor's
share of fault: in both respec's adopting for "partial indemnity" the
policy laid down for contribution by Code of Civil Procedure § 877:'2
(5) the plaintiffs share of fault must be determined by weighing his
negligence against the combined total of all causative negligence, not
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only that of co-defendamsfiut including even ahseni tortfeasors.”*
The following discussion will an.ilv/e each of these points in turn.

I11.  Jdint mid So eral Liability

22, The court reaffirmed thejtraditional "joint and several" judgment
tulc in its application, after LL as much to plamtilfs v.ho are guiltv of
contributory fault as tit those who are completely innocent. It thereby
differed from the court below which would have allowed eontributorily
negligent plaintills to retoyci from any one defendant only bis appor-
tioned share of liability. The court advanced three arguments: First,
it rejected the contentions that since /./ there was now- a basis for divid-
ing damages, namely on a comparative negligence basis, in contrast to
the prior all-or-nothing philosophy The joint and several liability rule,
the court said, was long ago extended from ‘joint tortfeasors." in the
strictest sense of tortfeasors acting in concert, to all concurrent
tortfeasors who, though acting independently, cause an indivisible in-
jury. (The term "joint tortfeasors" is hereafter used in this Study in the
more comprehensive second sense). Since the negligence of each was a
proximate cause of an entire and indivisible injury, there was no equi-
table claim vism-vis an injured plainiill to be relieved from liability for
the whole ol that injury. “Inc words, the mere fact that it may be
possible to assign eonte pervert. _c figure to the relative culpability of
i>re negligent defendant a compared ‘o another does not in any way
suggest that each defendant's negligent eis not a proximate cause of the
entire indivisible injury." 1
Hut as Clark. J. pointed out ill his di-sellt.” this argument by the
majority proves too much: plaintiffs negligence is also a proxima
cause of the entire indivisible injury, nut this did not prevent the ﬁ
court from repudiating the all-or-notlting solution
23. T hecourt's second argument consists of two parts first.” 1it points
to the incontestable fact that even alter 11some plaintills will continue
to be wholly free of contributory negligence. Hut while these no doubt
continue lo deserve the benefits ol the "joint and several™ liability rule.
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ihis docs not prove that those guilty of contributory negligence should
be treateéllwe same. All one can say is that, // there is to be the same
rule for Cllplaintiffs, the hardship of depriving innocent plaintills of
the "joint and several” liability rule arguably outweighs the hardship
for defendants in being so answerable even to negligent plaintiffs.
24. The second part of this argument in favor of “joint and several™
liability7 is that a plaintifTs culpability is not equivalent to a defend’
ant’s because the first consists merely in lack of self-care (“'self-directed
negligence™) whereas the second connotes danger to others.7 This dis-
tinction ought, of course, to be heeded in apportioning sharesof fault.'1
but docs not seem tojustify trﬁting the shares, once ascertained. ditTcr-
ently under the focus of the L principle (viz. that liability should not
exceed an individual's s)'lziie of fault). Indeed, the argument come-
dose to challenging the Ld principle itself insofar as it suggests fhat
plaintiffs and defendant’s culpability are of a dnfrrcni order.” The
court itself recognized the double-edged nature ol its own argument by
weakly suggesting that, although it did not preclude comparative negli-
gence, “the fact remains that insofar as the plaintilTs conduct creates
only a risk of self-injury, such conduct, unlike that of a negligent de-
fendant. is nol tortious."7" A* this point the argument collapses.
25. However, the court's third rationale touched a firmer base The
cutting edge of the "joint and several” liability rule is that it imposes
the risk of a co-tortfeasor's ///ability to pay his share cm the remaining
defendants, whereas limiting a co-tortfeasor's liability to his own share
alone would place that risk on the plaintilf As already pointed cut. the
former solution is universally regarded as the fairer where the plaintilf
is entirely innocent. On the other hand, it is it.it self-evidently also the
fairer (as the court thought it was) where the plaintilf was himself at
fault. One’sdoubt increases the greater the proportion of the plaintilfs
fault compared with the defendant's: suppose ti.it F(laintillj's fault
was fiOTc. D(efendant)t's is 10'! and D, ’s 30!. Why should I),. who is
far L-ss at fault than P( 1:6), “guarantee™ also 1V's share, when P's negli-
gence. no less than D,'s. was a proximate cause of his injury and Ins
fault greater to boot?7* Surely, the only fair solution compatible with
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the |.trationale of limiting each participant’s liability lo hb own share
of causative fault, is to impose the risk of D."s insolvency neither whst-
ly on I’ nor wholly on D, but to distribute it among P and D, in prop, t
tion to their respective shares of fault. The best way to accomplish this
result is to retain the 'joint and several” liability rule, subject however
#as will be pointed out below) to a later redistribution of D.'s unsatis-
ied share.

An additional practical reason is that a rule of “several” liability
would inject substantial complications into tort litigation and settle-
ment, and thereby place a new burden on the disposition of tort claims.
Il would necessitate a verdict on the responsibility of all conceivable
parties to the litigation even where there is no question ol the plaintifl's
contributory negligence and might even tempt the plaintiff into m-

barrassing position of arguing that an insolvent defendant was eg-
ligent in order to avoid reduction of his verdict against the remamlng
defendants.

26. In sum, the majority opinion in m id nol

make the strongest case on behalf of a sound result. It got lost in the
ma/c of conceptualism instead of facing up to the practical aspects of
jettisoning the "joint and several" liability rule. That rule is justified,
nol by a one-sided preference for plaintills. but by the very principle of
evenhundcdness between plaintiffs and defendants enunciated in /< i
should therefore appeal to the plaintills' and defendants’ bar alike on
g ofgfai e "several" liability rule of the court of appeal in
s unfairly skewed against plaintills. whereas the

supreme court's opinion carries the seeds of unfairness for defendants.
In a small number ofjurisdictions the *joint and several™ liability

rule has been abandoned in its application to ¢ ;**torily negligent
plaintiffs.”* But the overwhelming majority has ‘ed the rule to
such plaintilfs. cither by express legislation or by ;ial decision.*
Such an extension is also contained in the Uniform comparative Fault
Act and the California Stale Bar draft (S B. 1959), and was recom-
mended in Professor G Schwartz's Report to your Committee*2in op-
position to the proposal of Ihe California Citizens' Commission
Report."™” Since such an extension was not precluded by legislation in
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California, no objection could be raised to the court's decision to so
extend it in working out the implications of its own /./ precedent.'l It
mav nonetheless be preferable to give statutory sanction to the rule in
the context of the more general statutory revision recommended by this

IV. Comparative Contributiop
27. The second major ruling of the court in mw@s
to sanction comparative contribution among tortfeasors under the new

label of “partial indemnity.”'3 Contribution among tortfeasors has in
the main been a creature of statute in derogation of the common law
which, as in the parallel situation of contributory negligence, counte-
nanced only an all-or-nothing solution. In a few %clincd situa-
tions. the common law permitted a shifting of the iability front
or.c tortfeasor to anothe incipally from one who was liable merely
for faultless causation, @in cases of vicarious liability): otherwise it

denied all rgli i i i not assist a
wrongdoer WW@W In no event
could there be sharing.

In a majority of U.S. jurisdictions contribution was introduced by
adoption, or at least under the inspiration, of the Uniform Contribution
Among Tortfeasors Act. This model, in h its versions (1939 ard
1955). opted for "pro rata™ contribution, é by equal shai among
the tortfeasors, rather than for “comparative™ contrib nion, é in pro-
portion to their shares of fault. This choice has beer defended on the
following grounds: first, that (contribution being an equitable doctrine)
"equity is equality.” Secondly, since the negligence of each tortfeasor-
must have been a proximate cause of the injury, its causative cfieet
could nol be assessed otherwise than hy givi al weight with that
of the others. More persuasive than these arguments ate two
practical considerations: first is the simplicity of pro rata division. It
dispenses with the need for. and costs of. any protracted inquiry into
shares of fault and aids settlements because the formula is categorically
fixed hy law. Secondly, its advocates contend that the formula pro-
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motes settlements in yet another way: insofar as a defendant witlt a lots
percentage of fault will settle rather than risk being found liable at a
trial and incurring pro rata liability. This argument, however, seeks to
make a virtue out of its potential for serious abuse, namely, as a means
nqtjor encouraging but lor extorting settlements from slightly ncgli-
gent defendants. As the Wisconsin court observed, after labelling it *
convenient blackjack.” the end does not justify [such] means."™}’

28. Tro rata contribution is, however, incompatible with the |J ra-
tionale of apportioning liability in accordance with shares of fault
That rationale clearly has as much relevance between several defend
ants as it has between plaintiff and defcndant(s). Obviously, its appeal
increases the larger the disparity of fault: no wonder that it was in a
case of 5:95 that the Wisconsin court fell impelled to abandon the pro
rata rule.’> Moreover, in cases where a eontributorily negligent plain-
is facing several negligent defendants, th rata rule would, since
y lead to strikingly odd results: suppose, @;hat P is adjudged 25T
at fault, 1), 25r; and D.50T. If T*chose to collect 75'T of his loss of
$100,000 from D,. as he is entitled to do tindeg the "joint and several"
liability rule, it would run counter to the rationale to limit D,’s
claim for contribution to S37.500 (50"> of $75,000) instead of S50.000
(IVs fault-proportioned share). Such a rule would make the ultimate
allocation of liability contingent on u random factor, namely, the
amount which the plaintilf chose to collect from D]. Hence whatever
the justification for the "pro rata” rule at the time when contributory
negligence was a complete defense, it became incongruous with the in-
troduction of comparative negligence. An in ;reusing number of juris-
dictions have therefore adopted “comparati’ e contribution™ either by
legislation™"* or judicial decision.
29. The only obstacle to the California cciiii following this trend was
California’s contribution statute of 1957 (t'ode of Civil Procedure
§ 876\ which followed the 1955 Uniform An in nrcscribing ihe “pro
rata’ ule." The same obstacle had been face I d( wn by the New York
si, 9id>ki v. sdiut/c. to Wu 2U 1. 12. 114 NW M _IV . é)iif”ﬂl}
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Court of Appeals five seats earlier in [m m Fol-

lowing this precedent, the supreme court argued that its version of
sharing among tortfeasors in accordance with fault wav a development
of "equitable partial indemnity" which had not been foreclosed by the
statutory scheme of “'contribution™ enacted by Code of Civil Procedure
§8875-877. This argument was entirely result-orientedjand might well
be criticized as a Usurpation of the legislative function.A jpusly
explained, indemnity has always meant a shifting of the ia-
bility. while contribution signifies a sharing of liability. Thus for the
court to invent the label of “partial indemnity™ for a new judicial re-
gime of loss sharing was mcrclv a semi tie maneuver to sidestep the
parameters of the legislative regime of ‘contribution.”®5 In cficct. the
court read Code af Civil Procedure  875-877 out of the statute book
by freeing "partial indemnity” from two unwelcome limitations:
(I) the requirement of ajoint judgment and (2) the “pro rata™ alloca-

tion of shares. . s

? M%Jre prodded by its own court’s decision in
[m/ two years later amended its Contribution
Act by enacting contiibution in proportion to fault.7L Faced with ex-

actly the same situation, the California legislature should do likewise.
Such also is the proposal of the Uniform Comparative Fault Act and
0

30.

V. The “Joint Judgment” Rule

3L In enacting its contribution statute in 1957. Code of Civil Proce-
dure § 875. California deviated from its model, the Uniform Contribu-
tion Among Tortfeasors Act of 1955, by limiting contribution to
tortfeasors against whom ™a money judgment has been rendered
jointly." It hassince been held that no cross-complaint for contribution
can be tiled against a tortfeasor nol sued by the plaintilf so as to make
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him a part) defendant in the plainlilfs action and thus set the stage lor
an eventual joint judgment.'5 "The result is a circular series of contin-
gencies that cannot be satisfied. The defendant has no right of contri-
bution unless he obtains a joint judgment, he cannot obtain a joint
judgment unless he states a cause of action, and he cannot state a cause
of action unless he has a right of contribution."*"

32.  Several arguments account for this position. One is that it avoids
such complications as inconsistent verdicts, disputes over the amount of
the plaintiffs loss, what clfcct to attach to a prior settlement, lapse of
time and so forth. Another is that it promotes administrative efficiency
by deterring multiple litigation. Hut both objectives can he attained
without prohibiting cross-complaints Thus Michigan, prior to aban-
doning the joint judgment requirement altogether in 197-1 specifically
permuted cross-cornplaints for contribution to satisfy the joint judg-
ment requirement."*1

Less tractable are two policy arguments. Foremost is the plea that
the pluintilT should be (rcc to select his adversaries without possible
prejudice from having defendants foisted on him at the trtal who might
evoke special sympathy, leading to lower verdicts. This is an argument
against cross-complaints but not, of course, against separate actions for
contribution.

The preceding argument may he reinforced on the ground that a
plaintiffs decision not to sue a particular co-tortfeasor will often be
based on the conviction that he is less well equipped to bear any part of
the loss than the othcr(s). Denial of contribution may thus serve sound
notions of loss allocation by preventing a "strong" tortfeasor from
shifting part of Ihe accident cost to a substantially weaker tortfeasor;
the most obvious illustration being a liability insurer seeking %‘

n uninsured tortfeasor. The very facts of the

ase reveal just such a situation: nanfly. two presumably
Insured corporate defendants claiming contribute n from the teenage
victim’s parents who were almost certainly uninsun ’ ‘gainst claims for
negligent lack of supervision. Although this W argument has been
raised categorically against any form ntribution among
tortfeasors.™ it might be implemented at least—so the argument
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34.  Abandoning ihe "joint judgment™ rule opens the possibility of in-
creased multiple litigation which would not only increase legal costs
and impose an unnecessary burden on judicial administration hut also
raise the prospect of inconsistent verdicts. A tortfeasor sued in the sec-
ond action would not be bound by the verdict in the first with respect
either to liability or shares of fault.104 Since the responsibility of all
participants in the accident must in any event be assessed in order to lix
the shares of fault of any one of them, it is all the more desirable to
have all of them before the court in order to lake advantage of their
conceivabty conlllctlng testimony and fix their shares of responsibility
once and for

However. | do not consider it necessary to impose cither incentives
or penalties in order to promote joinder. For if the plaintiffchooses not
to join a particular tortfeasor himself, it will in most cases be in the
defendant's interest to do so. So long as the tatter may freely implead
any other person for the purpose of asserting a claim for contribution
or indemnity—and such procedure is readily available1’5—theie is thus
already a sufficient incentive based on self-interest which needs no re-
inforcement. Given the ample authority of California‘s long-arm stat-
ute.I™ nonresidence will rarely be a reason for the plaintiffs failure to
join a particular tortfeasor, but in any event such an obstacle could no
more be overcome by the defendant than the plaintilf.

trary to the preceding recommendation, sanctions for

inder were deemed desirable, two alternatives are avail-

able. One would debar a defendant from later claiming contribution in
a separate action, ut least if he had no reasonable cause for railing to
cross-claim. Jl; This would be analogous to the existing compulsory

cross-claim provision regarding any "related cause of action . .. [ade-
fendant) has against the plaintiff." 12

The other alternative would be to pul pressure on the plaintilf by
|ddubcng& Nahizs, i "Ay imore of \ar-

cﬁ‘ Qraldte dn@%%“%m
/| ifin Iater  tre plam dolctigant-

ffﬂ ﬁg&g%ﬁ% B T

I
Cai . iv-nfroc COO[ 8 42810lh 1**3 TI” procedure was hﬂHtOpre
cluded the Judgment rule

Fium. Coot $410 10 (West

m%@.w e,g%.t%ﬂWm's%m

Cm Qv. Prm Coin 22 JPLIEWE 1C3)

limiting his claim to each defendant's individual share only, in ease of
unjustifiable non-joinder of others. Admittedly, this method would in
one respect be less drastic than the former, since it wouiJ not preclude
the plaintiff from later brlnglng aseparate actlon agalnst those he origi-
nally omitted to sue. B most situationsy e 0 spare
aparticular tortfeasor, because (as in e was
a close relative, his reason for doing so would a;so preclude hint from
suing later. In any event, we are accustomed to respect a plaintiff’s
unwillingness to take the initiative tn joining a particular party for
whatever reason; and so long as the defendant he does sue has the op-
portunity of joining him as a co-defendant, there can be no great op-
portunity for abuse. Thus the plaintiff's decision againstjoinder —-J
not be al the defendant's expense since the latter has always the n. ,,ns
to defuse it. o o .
36. Yet another ground for objecting to a plaintiff"* proceeding sepa-
rately agaimgt different defendants is the abusive practice of verdict-
shopping, T.étesting bis luck before several juries in the expectation of
eventually collecting up to the highest verdict.""* Under the English
legislation which has been widely followed in the British Co imon-
weaith this practice was discouraged at the time of introducing . ontri-
bution among tortfeasors by limiting plaintiff's recovery in subsequent
actions to the amount awarded in the first and depriving him of his
legal costs unless the court is of the opinion that there is a reasonable
ground for bringing the subsequent action.1f Verdict shopping, how-
ever. is not widespread because the contingent fee system discourages it
and because it is generally in the defendant's interest to join all other
tortfeasors for contribution. No legislative change in this regard is

s RESDNDNONG
37.

VI The Insolvent or Absent Joint Tortfeasor

3S. If one or more of several joint tortfeasors is unable lo pay his full
share of the damages, who should bear the burden of the shortfall?
Three solutions are possible: (1) the plaintilf. (2i the solvent defend-
ant(s) or (3) to distribute the shortfall among the solvent dcfcndant(s)
1 and any eontributorily negligent plaintiff' in proportion to their shares
eof fault. Alternative (1) is accomplished by limiting the liability of each
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tortfeasor lo his own share only, in lieu of "joint and several™ liability.
In section lil of this Study that solution was rejected even in its appli-
cation toLFiIaintiffs guilty of contributory negligence, as incompatible
with the L rationale Of distributing the accident cost proportionately to
fault. The solvent defend .nt has no greater equity than the plaintilf to
escape his share of the shortfall.

The ILiw of solution 2 lies in the fact that it makes no allowance
for the plaintiffs contribuljry negligence, if any. For there is no rea-
son. compatible with the Ll rationale, why a defendant should bear a
share disproportionately larger H* hi:, fault than a eontributorily negli-
gent plaintiff merely because a co-derendant is unable to pay his own
lull share."l In sum. to place the shortfall wholly on Ihe solvent de-
fendant would be as unf..ir 10 him as placing it wholly on the plaintilf
would be to the latter. Neither solution is compatible with the principle
of proportionate loss allocation.

39. The only sound solution compatible with |J is therefore to dis-
tribute the shortfall among the solvent parties, plaintiff as well as dc-
lendant(s). in ihe proportion of their respective shares of fault. Thus if
the ratio between P. P, and D; was 25:50:25 and D, was insolvent. P’s
share would be increased by 1/3 and D,‘s by 2/3 of the deficiency.
This solution has been widely advocated bv .scholars.'enacted in scv-

eral common law jurisdictions.1- and recently adopted by the Uniform
Comparative Fr. i approvingly commented on by
Clark. J. in the ase.'J*

40. Mow w mid that principle be translated into practice? As pointed
out in Section HI of this Study, the “joint and several” liability rule is
the firs' but nol necessarily the final step iri the adjustment between
plaintiff and defendant's). If. to continue with the preceding example.
D ;'s insolvency is already known at the lime of the trial, his share can.
and should, be immediately redistributed between P and D,in the ratio
of 1'3 and 2/3, as is indeed contemplated already under Ihe existing
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statutory direction, Code of Civil Procedure y "i5j6), to administer
contribution “in accordance with the principles of equity."1"

There is of course no reason for applying a different principle if

the insolvency becomes known only later. Bui in that event a supple-
mentary judicial order would be needed to reallocate the insolvent's
share. This raises no serious administrative problem since D;'s share
would already have been fixed by the jury's verdict: the mat..r can
therefore be expeditiously dealt with by motion. Section 2(d) of the
Uniform Comparative Fault Act properly suggests a time limit for such
a motion, such as one year after judgment in the original action, and
specifically provides tin the party whose share is reallocated remains
""subject to contribution and to any continuing liability to the claimant
on the judgment.”
41. A related problem is ho
California Supreme Court in
the revised Book of Approved Jury Instructions {BAJI) instruction (No.
14.90) that juries assess shares of responsibility among all responsible
participants of the accident, whether or not joined as parties to the liti-
gation."7 It would seem proper that, rather than adding the absent
tortfeasor’s share to the remaining defendants alone, that share be dis-
tributed proportionately among them and any eontributorily negli-
gent.I" The absent defendant would of course remain liable to
contribution, t o relitigatc his liability since he is obviously
not bound by r is ue estoppel. If the claim for contribu-
tion is successful, the lattcr's share would be redistributed among the
plaintiff and the defendants in the original action who had provision-
ally absorbed it. Since the plaintiff is directly interested in such a con-
tribution claim, he should have a right to initiate it and/or become a
pany co-plaintiff.

An alternative approach, espoused by the Uniform Comparative
Fault Act, is to limit the allocation of shares to the litigating parties.
Ignoring "absent tortfeasors™ is dcfcnocd on ihe ground that “it <annol
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tetold with certainty whether [such a] person was actually at fault or
what amount of fault should be attributed to him. or whether he will
ever be sued."iw The effect of this proposal, it will be noted, is in prac-
tice identical with th: first-mentioned proposal ofdiﬁaﬂuting the share

?f tlhe absentee among the remaining defendants ny plaintiff at
ault
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VII. The Settling Joint Tortfeasor

43. Settlement with one of several joint tortfeasors raises two princi-
pal issues: (1) the finality of the settlement vis-a-vis the remaining
tortfeasors, and (2) the amount the plaintiff can recover from those
other tortfeasors. Varying answers, reflecting continuing shifts in as-
sessing this situation, have been forthcoming.t1
The original version of the Uniform Contribution Among

Tortfeasors Act (1939) espoused the principle of equality among
tortfeasors by providing that the settling tortfeasor (S) remained liable
for contribution in the amount by which his share exceeded the dollar
value of the settlement. The settlement could be made final only by
stipulating for a reduction of the remaining tortfeasors’ liability by the
amount of S’s pro rata share.177 Only three stales adopted this version
of the Act, a common explanation being that it discouraged settlements
by providing little incentive lo either S or P to settle.

44. Under Dean Prosser’s direction, the second version of the Uni-
form Act (1955) therefore abandoned this approach and provided for
1 1) finality of a good faith settlement vis-a-vis any other tortfeasor (D)
as well as P. and (2) reduction of D's liability only by the amount stipw-
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latcd in such settlement or actually paid, whichever was the larger.
This versixin was adopted by a greater number of slates, including Cali-
fornia.177 but it is far from clear whether it was this feature rather than
an increasing disenchantment with the common law rule of no-contri-
bution which was the primary motive. The plaintiffs’ bar has been the
principal advocate of this solution, because an under-value settlement
in good faith docs not prejudicq the plaintiff. On the other hand, it is
dearly incompatible with the L principle of each party bearing his
own proportionate share of the loss and thereby unfairly disadvantages
the nonsettling tortfeasors by a transaction to which they ire not a

party and in which they have no voice. Besides, while there is an upsgl

doubled public benefit in settlement, that benefit accrues only where
claims relating to the loss arc included. Such, however, is not accom™
plished by the 1955 version because P is free to litigate with the remain-
ing tortfeasors. The saving o f ’transaction costs" (principally legal and
court expenses) in settling merely with one joint tortfegspr is too margi-
nal and speculative to justify the rule in face of Ihe L principle.

45.  Accordingly, there has been a swing of the pendulum to the more
moderate view that, while the settlor (S) should be free from claims for
contribution, the plaintiff's recovery from the other tortfeasors should
be reduced bv S's full share of fault. This formula, long advocated by
scholars, 174 has by now acquired a large following in legislation17 as
well as independent judicial decisions. it has also been adopted by
the Uniform Comparative Fault Act (1977/ but not by drafts bills en-
ﬂsed by the plaintiffs' bar.177 It is clearly more compatible with the

rationale than the "pro tanto" reduction rule in that it limits the
nonsettling tortfeasors’ liability to their own proportionate shares,
unaffected by the settlement to which they were not privy and in which
they had no voice.17" Surprisingly, however, the California Supreme
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. . .
Cour. n. mmmoke with the |J rationale a second
lime” " by adopting the Contribution Act fo of “pro tamo" reduc-
tion also for "partial indemnity." It did so wwithout the benefit of
briefing or argument01 and without any cttsndcd discussion beyond
invoking the pro-sctticment argument which, as already pointed out.
docs not really support its weight.

46. The alternative solution of reducing the plaintifTs recovery hy the
full amount of the settlor's full share does, however, raise the question
why the f.iaintilT should in this instance bear the whole burden of any
deficient:/ (regardless indeed of whether he was himself eontributorily
ncgligcM), when in situations not involving a settlement the burden
would either he shared with the remaining defendants1or placed en-
tirely on the latter (depending on whether the plalntlff was contribu-
lorily negligent or nol).

There are several reasons for drawing this distinction. The plain-
tiff remains of course the sole arbiter whether to settle and. if so. for
how much. If he docs not wish to assume the risk that the settlement is
subsequently determined to be under-value, he need not settle al all
On the other hand, he is given a strong incentive to drive the hardest
bargain with the settlor and not to prejudice the remaining tortfeasors
by a settlement that is either collusive, deliberately discriminatory or
unintentionally inadequate. This self-regulatory incentive is clearly
more effective than lhe requirement of “good faith” und the current
gal_ifo(rjnia statute end the Uniform Contribution Act from which it is

erived.

mi Actually, there has been little occasion for clarifying the meaning
of ""good faith" in this context.131 Clearly the burden of proving lack of
good faith is in practice a heavy one is long as courts are persuaded
that settlements should be encouraged in pursuit of the statutory policy
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underlying the "pro tanto™ rule.1'1 If the consideration for the -cttle-
ment approximates the plaimiti‘t best estimate of the settlor's -hare of
liability, the requirement is obviously satisfied. Hut it seems also to be
common ground that a settlement up to the settlor's insurance cover
will pass muster, even though it tails lar short of the settlor's share.1"
Whv should a plaintilf bear the whole deficiency in such a case, when
he would only have to bear a proportionate share if he declined to set-
tle? Evidently, a plaintilf who did so must have reason for thinking
that it would still be advantageous for him to do so: perhaps because it
guarantees him a partial recovery and cushions him against the risk of
loss from an unfavorable judgment in subsequent litigation, perhaps
because he thinks it worth his while to eliminate prejudicial testimony
or even to induce the settlor to give testimony slanted in :lte plamtill*
favor against the remaining defendants.1'1 Most important, however, is
that the plaintiff is under no pressure whatever to enter such an under-
value settlement, if he docs not wish lo assume the financial risk of the
deficiency.
48. Finally, the plaintilf should be rewarded by being allowed to keep
the whole of any owr-value settlement even if he would in the end
thereby receive mofe'THan a simple satisfaction of his loss.  Any
Other rule would create a no-win situation which would lend to dimm-
ish his incentive to settle. Nor does the windfall aspect present a seri-
ous argument to the contrary, The purpose of the one-satisfaction rule
.. j prevent the plaintilf from unjustly enriching himsclf.il the expense
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ol the defendants, but hcie that principle is not violated: The non-
settllng defendants will still not be reqwred to pay any more than their

m \ ects of comparaiive fault specifically raised by
There remain, however, a few other multiple

party problems in the wake of the /./ decision which it would be proper
to deal with in the course of comprehensive legislation in this area.

Mil. Immunities and Workers' Compensation

51 A right of contribution exists only among parties who arc jointly
liable for the same injury. This condition is not satisfied if the party
from whom contribution is sought is not liable to the tort victim on
account of an immunity. Common examples are when that party is the
spouse, parent or child of the victim.2" In a few jurisdictions the view
has been taken that such immunities may not defeat contributio
their rationale is linked exclusively to direct claims by the victim,

fear of collusion between spouses at the cost of the defendant’s liability
insurer.w a concern which would not extend with the same force, or a
all, to contribution claims; most jurisdictions however apply the immu-
nity to both claims. Hithertm een faced in Cali-
fornia because, prior to contribution was
permitted only among parties held liable in ajoint judgment. Besides,
the problem ts now of lesser dimension than it would have been 20
years earlier because most of the more common immunities figuringj
tort litigation have in the meantime been abolished in California,

the family immunities, charitable immunity, the guest statute and some
aspects of sovereign immunity. Im

IK V.mw. Pkossis.Law hi Torts Jib)dih I’d1971)
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51. Several solutions arc po>sible.(JI One is to hold immunities on
principle inapplicable to claims for contribution. Such Wamimv
W the New York Court ol Appeals when in
it allowed a claim for "partial equitable indemnity’

against the plaintiff employer notwithstanding the lattcr’s ton immu-
nity under the workmen's compensation act.lJ- Most courts, however,
refuse to permit contribution (as distinct from indemni'y) from the
plaintiff’s employer or workmen's compensation insurer on the ground
that contribution would erode the employer’s statutory protection for
which he bargained as a trade-olTin return for no-fault benefits to his
employees.1* As against this, however, the third-party defendant has
to bear a larger share of the tort liability through the fortuity that the
other culpable actor happened to he entitled to a personal immunity
vis-a-vis the tort victim.

52. There are several ways in which the third-party’s predicament,
can be eased without infringing ihe other's immunity. But all of these
arc at the expense of the tort victim. First, the immune party could be
treated like a released tortfeasor iq accordance with the recommenda-
tion of section VI of this Study, by reducing the plaintiffs recovery
from the third-party by the former's hare of fault. This solution is not
only unduly prejudicial lo the tort victim but also based on an im-
proper analogy- the underlying rationale regarding a settling
tortfeasor's share is lo protect the other defendants against collusive
releases, whereas the immunities here considered exist entirely inde-
pendently of the plaintiffs voluntary choice. There is no more reason
to deny a faultless plaintiff full compensation from a tortfeasor when
the other culprit has an immunity than when the other is insolvent.

A less prejudicial alternative would he to adopt Ihe same formula
«s recommended in ti of this Study for dealing with the share of
insolvent tortfeasor, kG to distribute that share ratably among the
maining liable parties, including a eontributorily negligent plaintiff.
This could be accomplished by simply disregarding, from the outset,
the share of ihe immune party in lixtng the liability of the other defend-
ants (and a eontributorily negligent plaintilf). though to do so would
deviate from the usual procedure of requiring the jury to assess the
shares of all culpable actors, whether they are party defendants or not.
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53. The problem is most acute in the context of worker's compensa-
tion. This is so not only because the employer's immunity is fat and
away the most common in modern accident litigation; it is aggravated
by the fact that the accident victim becomes entitled to compensation
benefits from his employer as well as to tort damages from the third
pariy, ilow are these two, basically incompatible systems (workmen's
compensation and tort) to be harmonized?® This question calls for
consideration when the employer or the employee or both negligently
contributed with the third party in causing the employee’s injury.

54.  Prior to Ly the position in California was as follows;1% An em-
ployee's contributory negligence, while not alfeciing his right to com-
pen- tiun from his employer, barred any tort recovery from a culpable
thiu <M. On the other hand, an employee free from fault could re-
cover tort damages from a third-party tortfeasor, reduced only by the
workmen’s compensation benefits previously received.

If the employer was at fault, whether on account of managerial
negligence or vicarious liability lor ihe negligence of his agents or ser-
vaw %—,fs already mentioned—liable for contribution, but
in he also lost h.s right to recoup from the third party
the compensation benefits paid to the injured employee. Thus, the neg-
ligent employer and the third-party shared the loss although by no
means in proportion to their shares of fault or even equally; on the
othct hand, the employee did not "doublc-rceover™ because, whether
his employer was negligent or not. he (*he employee) had to give credit
against the tort damages for compensation benefiis received. In sunt,
the employer’s negligence enured solely to the third-party's advantage
b)t/ reducmg his total liability by the amount of the compensation bene-
fits paid.

The situation worked out differently where compensation benefits
were claimed after the third-party's liability was finalized. In thut
event, Californi r Code 8§ 356! allows the employer or his insur-

ance carrier a nvm_ﬁ[g I\_w
party. However, in

y} Acomparauve conspectus of the frc.ur,.cm of these problems in ilillcrcnt countries
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the supreme court (shortly before Utheld that, if the employer's negli-
gence concurred with the third-party's, it was preferable to deny the
employer his statutory credit rather than deny the employee double-
recovery. In this instance, therefore, the employer’s negligence enured
lo the benefit of the employee, since (al least in the absence of statutory
authority) the benefit of the later compensation could not be passed on
to the third-party like the benefit of compensation received prior to
judgment or settlement with him. .

55. | propose first to consider the eflcel ol |Jon the liability of a neg-
ligent employer and third-party in cases where the employee was not
also eontrﬁutorily negligent.""

The U rationale might well suggest that the third-party's liability
should no longer exceed his own share of negligence That could be
accomplished either by allowing the third-party contribution from the
employer or limiting the employee’s tort claim to the third-party’s share
only. Either solution has been firmly rejected by different courts of

appeal.""

5. Contribution from the employer has been opposed both on doctri-
nal and policy grounds. As for the first, contribution assumesjoint lia-
bility. nol just joint negligence: and the employer happens to he
immune from tort liability.1" Besides, to subject the employer to con-
tribution would entail the ridiculous result that if the employer is the
only negligent party, he need only pay his workers’ compensation: but
if a negligent third-party contributed to the injury, the employer must
pay ois share of the jury verdict.18l As for the second, contribution
would undermine the employer's immunity in violation of a basic tenet
of workers' compensation. The "trade-olf" for the employer's no-lault
liability for compensation benefits to his employees was, and is, his im-
munity from any tort claim with respect to the injury. To expose him
to contribution from the third-party would taint worker’s compensation
with tori law. It would increase the risk and cost to the employer and
require him to carry additional insurance. Some jurisdictions, it is true,
have condoned violation of the employer's immunity by allowing in-
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deinnilv claims based on a contractual relationship between the em-

ployer and the third-party,1- but California emphatically repudiated

this trend in 1959 bv specifically legislating against indemnity claims

except when based on an express written contract.13 This prohibition

for "partial indemnity" within the meaning of

In sum. the reason for hitherto denying con-

tribution (and indemnit1 against the employer was not the all-or-noth-

ing rule discarded hy LUbut an independent policy of limiting the

employer's liability lor work injuries.1" Contribution, under whatever
label, is not therefore acceptable.” -

57.  Another alternative for limiting the third-party’s liability to his
own share of fault would be to abandon the "joint and several" liability
rule and reduce the employee’s tort recovery tr im the third party by his
ﬂployer’s share of negligence. While contrihution-would promote the
rationale at the cost of the employer, this formula would do so al the
cost of the employee. The only argument for it is that this is not an
unfair price to exact in return for the employee's assured compensation
benefits; in other words that the price consists in giving up all tort
claims whatever with respect to his employer's negligence and absorb-
ing that share himself for all purposes.” ' It will he recalled that this
formula is actually recommended in §-19of ihi- Study for dealing with
a settling tortfeasor's share, hut, as already pointed out.” ' the two situ-
ations arc hardly analogous: the plaintiff has a free choice whether to

12 see 1. Ason. supra ndc 143 c’inﬂ?G&)- 53 Larsm Workmens Com ensation
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settle with anv one of the tortfeasors and for how much: is is then fore
not unfair to hold him to that bargain. In contrast, the particular em-
ployee has no choice whatever in dealing with his negligent employer;
the lattcr's immunity is imposed by lgw and bargained for only in a
purely theoretical-historical sense.” " loser analogy is that of a co-
tortfcasor's insolvency, the risk of which is and should remain (as rec-
ommended in section 111 of this Study) with the solvent tortfeasorls), at
any rate where the plaintiff is free from fault himself. Why should a
tortfeasor be better off because someone else contributed to the injury
than if nc had bﬁ solely responsible? Finally, it may be urged that
the object of the Ldreform was to improve the position of plaintiffs, nol
to worsen it.I" Accordingly, no change in the existing rule of un-
reduced torty liability by the third-party” ' is here recommended.

If the L| rationale of each negligent actor bearing no more than
hIS own share of responsibility cannot be implemented exactly in this
context without violence to other competing policies, docs it not at least
call for some other modification(s) of the prior system of rules? Two

iple modifications must here be considered. The first concerns the

ule which used to disqualify a negligent employer from claiming
any indemnity from the third-party for compensation benefits paid.
The BAJI Committee promptly amended the relev.r jury instructions
to reflect its view that a negligent employer could henceforth claim re-
imbursement from the third-party for compensation benefits paid, re-
duced only by his\om apportioned share of negligence.”5 This
modification of the rule has been criticized on the ground that it
operates to reduce excessively a negligent employer's already limited
statutory liability at the expense of a concurrency negligent third party
whose liability is not so limited.I" Suppose an employee is killed in an
industrial accident caused in equal degrees by the negligence of his em-
ployer and a third-party. A wrongful death results in an award
of $250.000 in favor of the survivors. Under he employer would
have borne the whole of the compensation award, maximally 555,000;
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the remaining SI'JS.000 wuulil have been borne bv ihe ihird-pany,
Under the BAJI formula, ihe employer could have recovered S27.5t"i
from the third-party, with the result that the third-party's share is now
increased lo $222,500. Bui not only would this formula result in exces-
sively increasing the disparity een the shares of the patties, it is
alssi wrong in principle: for the L rationale calls for the application of
the fault ratio to the total amount of ihe damages rather than the
amount of the employer's lien upon that amount—in oilier words, to
the shares in which toris damages, nol worker’s compensation, should
be borne.
59.  Accordingly, the correct method of applying Ll is to require the
third-party to reimburse the employer only to the extent that the com-
pensation benefits have exceeded the proportionate share of the dam-
ages attributable to the employer's negligence. Thus in the preceding
hypothetical, the employer would have been entitled to no reimburse-
ment at all. since the benefits paid (S55.000) fell far short of his 507
share of the damages (S 125,000). This formula has now been repeat-
edly endorsed by courts of appeal in preference to the BAJI propo-
al.' 1l is preferable to the Win rule because, in cases where lhe
employer's negligence is slight but his compensation payments arc rela-
tively high, he may now force the third-party to hear a share of the tort
damages proportionate to his own, larger share of fault. Suppose that
the tori damages amount to $20,000 and the benefits to SS.000. the fault
raiio being 10:90: Under W|n the employer would have borne SS.000
and the third-party $12,000: under the new formula, the employer will
he entitled to reimbursement of $6,000. Nol that this formula necessar-
ily assures sharing in exact proportion to fault, us it docs in the preced-
i>g example. For if the fault ratio were icvcrscd. the employer would

recover nothing but the third-party—failing contribution—would still
be left with $12,000 or 6(Fc of the loss.

The recommended formula presents no practical problem in appli-
cation. if the third-party claim was actually litigated: the verdict will
fix both the plaintilTs total damages and the shares of fault. But a set-
tlement would fix neither.1" The empIO)‘N might therefore be forced
to take the matter to court. But even the WIN rule wns contingent on a
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finding of negligence by the employer, and the Ll rule applied to the
hen (rather than the tort damages) would also require a finding of the
parlies' shares of fault. An additional finding of ihe total damages docs
not therefore substantially add to the administrative burden of the rec-

ommended formula. .

60. The second modification suggested by Uconcerns the employer's
credit where the injured employee delays his claim for permanent disa-
bility under workers’ compensation until after the civil liability of the
third-party has been dis of. It will be rgcalledI™ that under the
prior law as decided in hortly prior to L, a negligent employer
was disqualified from all credit for such later benefits against the prior
civil recovery, on the ground that it was preferable to condone double
recovery by d.-, employee rather than permit the employer to profit
from hisywrong. Application of the preceding reimbursement formula
to the Rﬁredit would tend to minimize the employee's double recov-
ery. Itis true that it would neither completely eradicate double recov-
ery (lo (ho extent that credit was still denied up to the employer's share
of fault) nor that the benefit of the modicintion would enure to the
third-party rgther than the employer. But it is at least a step in imple-
menting the 1.' mandate.

The plaintilTs' bar is< iscd to any modification of R:Eits main
argument being that it merely transfers a portion of the windfall from
the pocket of the employee to that of the employer, and that the inno-
cent employee is more deserving than lhe negligent employer.167 For it
will have been noticed that, while the formula applied to reimburse-
ment will nol affect the employee's recovery, the formula applied to
credit will. But the likely impact is much smaller than imagined hy ii>
opponents who assume reduction of the credit in accordance with the
employer’s fault, while, as previously pointed out, the correct formula
would allow reduction only to the extent that the compensation benefits
exceed the employer's share of the tort damages. In any event. lhe crit-
ics (arc forced to) concede that the best solution would be to transfer
the “windfall" 10 the third-party, although its effect on employees
would of course be the same.

61. To accomplish that result, a simple reform would be to introduce
a legislative provision, analogous lo the employer’s reimbursement pro-
vision, allowing the third-party to assert a claim against any future
compensation award.I" Besides eliminating double recovery, it would

It Sectewapomyig ote k2S) whd

ThtrAtpimtnton Aiu'itiiU'* 1A tn#n Cf i tliCIA AIAfS
CAIN Tﬂm%'%pr}\mweﬁdnv Supmior Quurt, 20 Gt & 575, B4, 575

W.wr



also dispose of the vexing jurisdicti problem raised by the er.,
plover's negligence | r. already in the court suggested a legula-
live amendment to relievo the Workers' Compensation Appeals Board
from having to decide whether the employer was negligent and thus
forfeited his claim to credit " The problem would be aggravated if the
Board also had to apportion share', of negligence.T71 By permitting tlir
third-party to raise these issues and have them disposed during the mil
trial, issues of fault need no longer be injected into the adjudication ol
kers™ compensation

Another formula which would achieve the same result is to au-
thorize contribution against a negligent employer but not exceeding the
latter’s workmen's compensation liability. This would in effect subrg-

e third-party to the employee's compensation benefits paid

Zby the employer, just as under workmen's compensation acts
In many states the employer's right of reimbursement is defined as a
right of subrogation to the employee’s rights against the third-party.11
A right of contribution so limited would aspect the traditional policy
of limiting the employer's liability to the workmen’s compensation ben-
efits. but make sure that the employer does not escape with paving less
merely because the employee has not yet exercised his lull rights
against him by the time the civil claim ts settled.

Such a limited right of contribution has long been practiced in
Pennsylvania." was recently adopted in Minnesota.rl and has had
some following among Icdeial courts in application to federal work-
men's compensation statutesT'-1 As l.arson points out. "it postulates an
optimum result" and probably represents "the fairest available com-
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promise in the light of all the conflicting policy interests."1'

63. A much more radical reform in the way of coordinating workers’
compensation with tort liability is the proposal of the American Insur-
ance Association1®which takes a middle ground between lhe extremes
of. on the one hand, abolishing all third-party claims1y/ and. on the
other, making the employer liable in contribution for the full amount
of any tort judgment. The AIA proposes that all tort defendants (or at
least all third-party product liability defendants)1r*be entitled lo credit
for the amount of workmen's compensation liabii ly paid or payable to
the injured employee, regardless of the negligence or other fault of the
employer. The employer's right of reimbursement would he abolished,
as would all claims for contribution or indemnity other than those pro-
vided for by contract.

This proposal has two great attractions: it dispenses with all con-
sideration of fault on the part of the employer and eliminates all cross-
claims, thereby simplifying the compensation procedure and reducing
"transaction costs.” California has hitherto stood pretty nearly alone in
its apparent lack of concern over the complications resulting from in-
jection of neglil;lgrfy,]e1 int workmen's compensation system, as evi-
denced by the nd ecisions.,N By contrast, most other states
have refused to deny a workmen's compensation lien lo a negligent
employer, not from motives of complacency with negligence, but so as
to not burden the disposition of industrial accident injuries with inses-
tigaiions into fault. In other words, the clear majority view is that the
cost of such investigations outbalances any deterrent or other satuiory
effect that a denial of the lien might conceivably have. The AIA propo-
sal tarries forward this important policy, though by denying a lien even
to completely faultless employers. Anyway, complete faultlcssness
(managerial or vicarious) on the part of employers is rather rare, so that
it is not inequitable to require all employers to hear a portion of the
accident tost. The AIA proposal, by also denying the third-party any
contribution, thus eliminates all consideration of fault on the part of
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the employer or the third-party?" and dispenses with til irov»-claims
It therefore differs fundamentally from the proposals prestousls here
considered which, instead ol ejecting fault notions from workers' com-
pensation. sought to harmonize two systems Since the employer and
the third-party are both likely to be insured and good loss distributors,
the refinements of fault exact costs \shi'-u many observers regard as
unwarranted hy any competing benel. ~ Your Committee should sen
ottsly ponder whether this is not a propitious time to undertake suchﬁ
more fundamental reform rather than a mere implementation of the
rationale.

64 We must now consider the added complications of the employee's
contributory negligence. First as to his rights jgiinst the third-party
Whereas prior to 1.i any such claim vsould have been totally barred, it
is now merely reduced hy his own share of negligence. If he has re-
ceived workmen’s compensation, that amount must also he set-off
against his damages. It seems to he generally assumed that the benefits
must first be set-off before the remainder is reduced by the appropriate
ratio of fault, rather than vice versa. Suppose the verdict is S5),<'00. the
compensation benefits $10,000 and the employee was S0 negligent. If
compensation is set-off lirst. he will he entitled to $36,000 (50,000-
10.000-4,000); if set-off' last. lie couid only recover $35,000 (50.U00-
5.000-10.000).21 T he former order of deduction ought to be confirmed
by statute.

65. Whalwould be the clfcc- of the injuredemployee’s contributory
negligence on the employer’sclaim lot reimbursement of compensation

benefits? It will be recalled that, according to current case law com-

mended in this Study.®’ a negligent employer is entitled to reimburse-

ment to the extent that his compensation payments exceeded his

notional share of the total damage’. His negligence may of course be

either managerial ( 'personal®) or vicarious. No eases, however, have

so far explored the question whether the injured employee’s contribu-

tory negligence should be imputed to the employer just like that of any

o.Itcr employee so as to effect his right of reimbursement or credit

The 1iAJI Committee assumed such imputation Thus in the
picceding examp e (i)<2) [where compensation . mounted to S10,000.
the verdict to $5(.000 and the employee was 10C negligent], the em-
ployer would on hat basis be entitled to $5,000. i.e., the difference he-
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tween the benefits paid and the 10" share of the total damages K1
66. Alternatively, it may he argued that the third-party is already
credited with the 10*T share of the inju loyee so as to reduce his
total liability from S50.000 to 546.000 60). Why should he get
a double credit by imputing that share also to the employer so as to
reduce the latter's right of reimbursement” 1 Without imputation, the
employer would—in the previous hypothetical—be entitled to recover
all of his payments (S10.000). This would make no difference to the
injured employee, but it would change the respective shares of em-
ployer and third party from $5,000:41.000 to 0:46.Q00.

There are two possible arguments against this solution. The first is
that traditionally an employee’s negligence has been imputed to the
employer so as to impair the Iattﬁ's right of recovery from third par-
ties. There is no reason why the LI principle should change that policy
except that the employer's claim is no longer barred but merely re-
duced. But this assumes that the employer has suffered an injury of his
own. whereas in our context it is the employee who has suffered the
injury and his negligence is already debited against the third-party's
liability. In other words, this is an entirely novel situation to which the
doctrine of imputed negligence csiuld never have been applied before,
and it would be merely mechanical to extend that doctrine to the pres-
ent situation.16

The second argument is that. K reducing the third-party's share,
the formula tends to mitigate a little the gross inequity which the em-
ployer’s immunity tends to inflict on third-parties. This argument
would, however, be stronger if. as BAJI had assumed, the percentage
reduction were applied only to the employer’s lien ralher than to the
total damages.

On balance, the arguments for imputing the injured worker's neg-
ligence to his employer for the purpose of reimbursement are perhaps
the stronger. Thus, however diffidently, adoption ol this alterna'ive i>
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IX. The Uniform Comparative Fault Act

(iX. Most of the recommendations of this Study are embodied in the
draft of the Uniform Comparative Fault Act. promulgated hy the Na-
tional Conference of Commissioners on Uniform State Laws in August
1977. There are two good reasons for adopting that draft in its essen-
tials rather than embarking on an original drafting cflbrt: lirst. the
Uniform Act is the result of careful preparatory work and draftsman-
ship which it would he uneconomical to duplicate: second, uniformity

May 117*1 TORT LIABILITY

entails obvious benefits by making available the combined interpreta-
tive experience of other States and eliminating conflicts problems.

69. The Act covers both comparative negligence and contribution
among tortfeasors. |If adopted in California, it would therefore put
both matters on a statutory basis, a solution preferable to a mosaic of
judicial decisions and statutory amendments. It would also require the
repeal of the current version of Code of Civil Procelure §ij 875-77.
dealing with contribution among tortfeasors and releases.

70. (1) 8 1(a) of the Uniform Act enacts the principle of “pure"
comparative negligence and 8§ 1(b) defines the scope of its application
in an embracing definition of "fault.”" Notably, that definition includes
strict tort liability, including breach of warranty, as well as reckless
conduct in accordance with the recommendations of Section 1of this
Study. The inclusion of "unreasonable failure to avoid an injury or to
mitigate damages" would apply comparative negligence to situations
like failure to use protective devices, like safety belts or helmets, if con-
sidered "unreasonable.” Because conduct formerly classified as as-
sumption of risk might now be deemed comparative negligence it
might be desirable to insert in the definition of fault in line 4 of § 1(b)
"'violation of statute," following "breach of warranty." 187

(2) 82(a) of the Act lays down a procedure of special interroga-
tories for the jury regarding the allocation of shares of responsibility
between the parties, both for purposes of comparative negligence and
contribution among tortfeasors.

§2(b) prescribes as the two criteria for such allocation (1) the
"fault" of each party, and (2) the "extent of Jits] causal relation" to the
damages claimed: the second criterion provides a possible solution lo
the "apples and oranges™ dilemma of comparing fault and .trict
liability."™* +

§2(c). m@confirms the rule of joint and sevc.al liabdity.

ij 2(d) enacts a procedure for reallocating the uncollectible share of
an insolvent party among the other parties, as recommended in Section
IV of this Study.

(3) 8 3deals with the problem of set-olf, between parties who are
cither insured or uninsured, along lines set out at length and recom-
mended in Section VII of this Study.

(4) P4(a) of the Act c"cates a right of contribution, enforceable
either in the original action or in a separate action. It therefore rejects
the requirement of ajoint judgment. § 4(b) specifically authorize* con-

. IS7. See IWehiltjt. supra n ic 1 at 2M-B?
1SS %Iev. .ucl ttIparuu?mtcs 20-3 mpm
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tribntion claims by sealing tortfeasors. In bolh respect*, n would
change the law of Code of Civil Procedure 8 875 in accordance with
recommendations of Section 1V of this Study.

(5) &5 deals with the enforcement of contribution, including the
period of limitation.

(6) 8= prescribing the effect of releases, corresponds lo Code of
Civil Procedure § 877, except that the plainiill's claim against other de-
fendants is to be reduced by the released tortfeasor’s equitable share in
accordance with the recommendation in Section VII of this Study
rather than by the amount of the settlement.

(7) 89 on severability mav be omitted. § 11 would repeal Code

of Civil Procedure 8§ 875-877. '
71. The Uniform Act does not deal specifically with the problem of
immunities or the workmen’s compensation syndrome, except in a
comment to g 6 which briefly canvasses several possible solutions. Scc-
.ion VIII of this Study also suggested alternative solutions; if one of
these were ultimately enacted, it would more appropriately be placed in
the Labor Code, Division 4, which deals specifically with the int.'ac-
tion of workmen's compensation and tort liaoility rather than in the
Code of Civil Procedure as part of the general comparative fault
legislation.

X. State Bar Draft and S.B. 1959 (Zenosich)

72.  An alternative bill drafted by a Committee of the California State
Bar was introduced by Senator Zcnovich (March 28. 1978) as S.B.
|959.iv' Like the Uniform Act. it proposes a codification of compara-
tive negligence, contribution among tortfeasors and releases. It is how-
ever more detailed than the former, especially in its prescription of
procedures, and dovetailed into the California Code of Civil Procedure
of which it would become part as Tide 1l of Part 2, gg X75-8K5.

| propose to draw attention to its most salient features, some of
which arc explained and emphasized in the comments accompanying
the State Bar draft, while others only emerge by contrast with the Uni-
form Act.
73. () g1 (S.B. g875) is clearly limited to tort (and nuisance) ac-
tions, whereas the Uniform Act applies to all claims "based on fault”
for "personal injury or death lo person or harm to property.” Thus.

Prnpo r«VSt Hah' rc CompurtUm% tphgencir and Conmbumtn, fecormeckd  llie
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unhke the latter, the California draft may he applicable to claims for
economic loss (e.g. from misrepresentation) but would presumably ex-
clude actions for breach of contract, including warranty. (Breach of
warranty is specifically included in the Uniform Act’s definition of
fault: 8 1(b)). But like the Uniform Act. it does apply comparative
negligence to claims based on strict liability.

The exclusion of contract actions applies not only to the issue of
comparative negligence but also to contribution. It therefore disquali-
fies claims for contribution between one liable in contract and another
liable in tort (and. of course, between persons liable only in contract).
This creates a serious gap which has recently been closed in England by
the Civil Liability (Contribution) Act 1978.¢"

(2) 82(S.B. g X”) defines fault to include :h of any duly
of (a) person to himself or others." This is. to say icast. infelicitous
since one cannot owe a duty to on-jclf.1'1

(3) 83(S.B. §877) prescribe* the special verdict procedure, com-
parable to § 2 of the Uniform Act. One notable difference is that the

California draft requi i of fault between all
Tortfeasors™ (following thile 'he Uniform Act
deliberately coniines comparison to the lifigating "parties” alone. The

significance of this difference is revealed in § 6 which deals with the
distribution of the "absent" share. The result runs counter to lhe rec-
ommendation of this Study."”-

(4- (S.B. 8878) requires set-off without qualification and
v-'Ljut so n.uch as a word of explanation for ignoring the near-univer-
sal disapproval of set-off between insured parties. Although the draft is
in several other respects lilted ir. favor of plaintiffs, this section has in-
curred Ihe hostility of CTLA, and should b: rejected.

(5) 85 (S.B. 8879) enacts a right to contribution, affirms the
joint-and-sevcral-liability rule and preserves jury trial.

(6) g6 (S.B. g 880) deviates from the Uniform Act by reallocat-
ing the uncollectible share of a tortfeasor (insolvent as well as ""absent")
proportionately among the remaining "judgment debtors™ but appar-
ently not including a plaintiff at fault. This solution does nol hold the
scales evenly between negligent plaintiffs and defendants and runs
counter to the recommendation of Section V of tiiis Study.

(7) 87 (S.B. g 881) aulhoriz.es cross-complaints or a later sepa-
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r.ilt- action for contribution subject to certain conditions.1” It aKo pr. -
\ulcs for a right of intervention by anyone who may be called upon i.
make contribution (.Sub.-§(d)".

(8) 8&8(S.B. § aS2>lays down that each party's equitable shnre be
based on fault.

(9) ij9(S.B. &883) pro.ides for a problem omitted by the L'ni-
form Act’ can a non-party rclitigate the extent of the plaintill’s award '
Answering yes. how is the icduciion. il any. to he redistributed?

110) § 10(S.B. tj SSI) reenacts in substance the existing rule. s
Code of Civil Procedure (j 877 on releases. In particular it adhere, to
the rule that any non-settling defendant's liability is reduced only by
the amount of the settlement, subject only to the control that such .c:
tlenreni was in good faith. 1 his solution obviously favors plantills and
is therefore supported by CTLA. By contrast, ihe I'niform Act pm-
poses to reduce the remaining defendant’s liability by the settling
tortfeasor's equitable share, if greater than the amount of the settle-
ment. For reasons previously stated, this Study prefers the latter
solution.""'1

(I1) 8§11 (S B. §8S5) is an uneontro.ersi.il definition section.

Interstate Libel and Choice of Law:
Proposals for the Future

By Lalrench M. Rose*

We hold that, so long as they do not impose liability without

fault, the States may define for themselves the appropriate standard

of liability for a publisher or broadcaster of defamatory falsehood

injurious to a private individual.1

By those words, the United States Supreme Court in 1974 in-
structed the states that “any standard save strict liability*" could be
devised to determine the fault of a media libel defendant. Since tha.
lime each stale has struggled lo determine the fault standard it should
apply, and many slates have adopted dilfcrent fault standards with sep-
arate methods of determining what acts violate those standards.1 Many
litigants and courts have failed to see the possibility of a choice of lav.
question, namely, which state’s fault standard should apply to an alleg-
edly libelous statement which was investigated, written, edited, or pub-
lished in another stale.4

While some commentators have noted the existence of this choice
of law question.1no one has discussed the matter in any depth.'1This
issue has recently become most important, primarily due to the variety

~ < /Associate Professor ol Law and Director uf the Legal Aid Clinic, University of Kan*
vax R.A , 1% 9. State University of New York at Stony Orook; J D . 1'>72. New York | m*
versus. The author wishes to acknowledge the valuable research assistance of Thomas K
Ducking. University ct Kansas School of l.aw. Class of 1980. whose work was funded in
part hy University of Kama* General ResTjéch Fund 3272-303K.

I fieri/ v Robert Welch. Inc 418 323. 347 11974)

2. /d at 348 n 10

3. Sgc notes 87-120 Acaccompanying tent mm.

4 I. eg.* Lake Havasu Estates, Inc. v. Reader's Digest Asx'n. 441 F Supp 4v>, 492
(S.D.N.Y 1977) In that vase, however, the judge rccogni/cd the issue but did not decide it.
See also Lambert_V. Providence Journal Co.. 5US F 2d f>5h. to-S n «(Ivt Cir. 1975)

See Am]dsm A Response to Prtjessor Robertson: /he hive Is Control of Press
Power, A Ttv L Riv. 271, 2'7)5*76n 19(‘ 7(ij. NDB_Ihe den; Case, Cnba/amtnr Media
Rights and Reputational Interests. 2V Sr. UL Il v, 227. 224 &n57 (1975) Rt Davel-

State Court Reactions to Cert; | Robert Welch. Inc /neonsmerit Results and
Reason-ng. 2Z>VAs» L Rv 1UL UW(|xs>

fu A hypothetical fact pattern was pioposcd in Rccsc .V Lcisvant. Testmumial Pnso
leges and Con/bet 0//...hi. 41 Law A: Conii mi* I'mom S *M (|977), winch assumed

11515)



	HJUD14 HB 368



