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M E M O R A N D U M  Oct ober 4, 1985

SUBJECT: U n i f o r m  Comparative Fault Act - HB 368

TO: Repr e s e n t a t i v e  M.M. M iller
House Jud iciary Committee

FROM: M i c h a e l  F. For A - / -
L e gis lative Counsel

POUCH Y oTAIf CACIIQl 
JUNIAU AlASKA'WBI t

'10/ J800

The above r efere nced bill adds a n e w  chapter to title 9, 
known as the U n i f o r m  Comparative Fault Act. The U n iform Act 
establishes by statute that form of comparative  fault w h i c h  
has a l rea dy been established by judicial decision in Alaska. 
See Katz v. S t a t e , 540 P2d 1037 (Alaska 1975). This form is 
known as " p u r e *1 comparative fault, in that in recovering 
damages for injury or death, contribxxtory fault of the 
claimant diminishes re covery propo r t i o n a t e l y  but does not 
bar recovery. This is in contrast to some other states that 
have adopted a m o d i f i e d  comparative fault rule, in w h i c h  
contrib utory fault of the claimant m a y  bar re covery of 
damages. The U n i f o r m  Act is desi gned to r e place AS 09.16, 
the Contr i b u t i o n  Am ong Joint Tortfe asors Act. The U n iform 
Act changes the existing system of pro rata allo cation of 
fault among defendants, to one of allocation by percentage 
of fault. This system has been acknow l e d g e d  as more 
compatible w i t h  the concept of comparative fault. See Artie 
Structures, Inc. v. W e d m o r e , 605 P2 d 426 (Alaska 1979).

The following is an analysis of each section of the 
legislation:

Section 1 - 09.17.010 - This states the general principle, 
that a claimant's c o ntributor y fault does not bar recovery 
but rather apportions damages accor ding to the proportionate 
fault of the parties.

09.17.020 - Requires the jury to appo rtion the damages each 
claimant is entitled to recover. The concept of fault 
raises several implications that this section is intended to 
resolve. The jury, or the court, is r e q uired to make
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findings allocating a percenta ge of the total fault to each 
party. The common law rule of joint and several liability 
for each p a r t y  is maintained. Contributory fault, if any, 
of the claimant is disregarded. The court also determines 
equitable shares for purposes of contribution. As a part of 
the judgment, this makes the information available to the 
parties thereby avoiding need for further court order. If a 
party has an unc ol l e c t a b l e  judgment, then reall ocation of 
the equitable shares takes place, among all parties at 
f a u l t .

09.17.030 - Allows resolution of a claim and countercl aim by 
set-off. Unless agreed to by the parties, set-off occurs 
only if a cla im is likely to be uncollectable. In cases of 
multi p l e  defendants, set-off issues are treated separately 
for each defendant.

09.17.040 - This section changes the existing test for 
m e a s u r i n g  c ontribution from one bas ed cn pro rata shares, to 
one b a s e d  on prop ortionate fault. This is consistent wit h 
the concept of comparative fault. A  p l a i ntiff who is 
c o n t ributorily at fault also shares in the proportionate 
responsibility. The rule of joint and several liability of 
each defendant is unchanged. Bet ween defendants themselves, 
contribution is determined by equitable share according to 
09.17.020.

09.17.050 - Establishes the rules by which a party paying 
more than his equitable she :e can recover judgment for 
contribution. Recovery can be by m o t i o n  or by separate 
action. Also establishes time limits w i t h i n  w h i c h  an action 
must be brought.

09.17.060 - Continues the statutory provision that release 
of one perso n does not discharge others unless provided for 
in the release. This section changes the existing law 
concerning contribu tion of a defendant against another 
defendant who obtains a release from liability. Under 
existing law, if a defendant settles, this discharges h i m  
from liability for contribution to other defendants. Under 
this section, a plaintiff's total claim is reduced by the 
propor t i o n a t e  share of the defendant who settles.

09.17.070 - U n i f o r m  appli cation and construction section.

09.17.080 - Defi ni t i o n  of "fault", that includes both 
conduct of a plaintiff as well as a defendant. The term
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includes assump t i o n  of risk, and m isuse of product, but 
limits their scope.

09.17.090 - Only actions accruing after the effective date 
of the chapter are subject to this Act.

09.17.100 - Citation of Act.

Section 2 - Repeals the U n ifor m C o ntribu tion among
Tortfeasors Act.

Section 3 - Amends Rule of Civil Procedure 7 to require that 
a m o t i o n  be filed w i t h i n  one year under 09.17.020(d).

Section 4 - Amends Rule of Civil Proc edure >V9 to require
special in terrogatories be answered by the jury.

Section 5 - Amends Rule of Civil Procedure 52 to require the
court to m a k e  specific findings regard ing damages and 
percentage of fault.

Section 6 - Amends Rule of Civil Procedure 58 to require the 
court to include specific fault d e t e rminatio n in its 
j u d g m e n t .

M F F :mkr 
M l :027
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February 21, 1986

House Judiciary Committee 
Room 124, Capitol 
Juneau, Alaska 9981.1

ATT: M. Mike Miller, Chairman
Max Gru enberg and other members

G e n t l e m e n :

I promised tc write a letter reciting some of my views 
upon House Bill 368 entitled "An Act Adop ting the Uniform 
Comparative Fault Act."

As you know, Av Gross talked about this bill at the 
time of the hearing on February 18, 1986, and recited our g e n­
eral views. A v 1s speech as terminated left the impression that 
perhaps innocent accident victims, who themselves contributed no 
fault to the cause of the accident, would always recover under 
that hill. However, by virtue of the release provisions of that 
bill, if the release could be renegotiated after a settlement 
was made between one of the tortfeasors and the plaintiff, the 
plaintiff stands to lose by having the money he received from 
the releasor readjusted and he would have money deducted from 
his share dependent upon greater fault being found against the 
releasor. In my judgment, this would completely be unjust and 
negate possible settlements.

It seems to me that a release should never be able to 
be set aside, absence a showing of fraud, and if we could get
the Court's approval upon a release and settlement during the 
course of the litigation, this should be conclusive against a 
claim of fraud.

As I pointed out, a release entered into should be 
valid under almost every circumstance. It would encourage
other defendants to be looking for settlements as well. It will 
reduce litigation; it will achieve those very things that the
tort reformers claim they want to achieve. Conversely, not

B E R N A R D  P. K E L L Y  

P A U L  C O S S M A N
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allowing settlements and requiring litigation because of one's 
fear and uncertainty about a release being set aside, would 
foster litigation and increase insurance expense. Therefore, 1 
don't believe that passage of the above legislation in its 
present form would be in the public interest.

Robin Taylor asked a q u e s tion about what about the 
effect of a Mary Carter agreement. That was a good question and 
I don't think Av knew what Robin meant when he said Ma ry Carter 
agreement. My understanding is this is talking to such a r r a n g e­
ments as a covenant not to execute but staying in the l i t i g a­
tion. These kinds of arrangements are always a little bit 
difficult it seems to me for a plaintiff because they should be 
revealed to the Court. There is always a danger of a claim of 
fraud and deceit entering into them. I point this out because I 
don't think that that n e cessarily makes the arrangement invalid 
and there may be gocd and just reasons for entering into the 
arrangement. I think the same general rules that apply to 
releases ge nerally should apply that would only be on a showing 
of fraud and deceit that they could be set aside.

The reason that the innocent person's rights can be 
affected by the release are shown by page four, lines 19 
through 22 of the document speaking about the effect of the 
release where it says that the claim of the releasing person 
against other persons is reduced by the amount of the released 
person's equitable share of the obligation  determined in a c c o r­
dance with the provisions of AS 09.17.020. This would clearly 
allow in my mind the r e n e gotiation of the innocent person's 
share downward. In my judgment, becau se the person g e tting the 
release is not present in Court with an attorney de fending h i m­
self, it almost would be axiomatic that the plaintiff would 
lose money in such an arrangement, or he would have to fight a 
vigorous battle, expending money defending the relative, 
n o n - i n vo lvement of the party g i ving the release.

I wanted to call your a t t e ntion  also to the language of 
page two at the top of the bill, lines 3 and 4, where it says, 
"For this purpose, the Court may determine that two or more p e r­
sons are to be treated as a single party." The word "may" means 
that it is discretio nary with the Court. I do not believe that 
a corporate employer, for example, should at the discretion of 
the Court be treated as a separate entity from his employee. 
Corporations can only act through their employees, and such a 
potential result would do violence to the law of respondeat 
superior and the idea that business should pay for the acts of 
its agents and actors. This would allow for a way of watering 
down and affe cting seriously the existent law. I also believe 
that principal, agent, and enterprise li- ability actors under
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Alaska's enterprise liability law should be treated as a single 
entity for the purpose of tort law. This could be examples 
thrown into the bill but leave the Court discretion to apply 
the same unity of interest deter mination to other persons who 
might be treated as a single party.

As we indicated the other day at the hearing, the 
Alaska Academy, by the m a j ority of its members, is not in d i s­
agreement with some sort of equitable allocation where an insol­
vent or partly insolvent defendant's share is to be made up by 
others. In that case, we agree that it would not be inequitable 
to provide that the injured party, himself at fault, share pro 
rata in the loss of funds due to insolvency of one of the other 
parties at fault. We do, however, want to make sure that in no 
case does a completely blameless plaintiff have his right of 
recovery reduced under any circumstances, including that recited 
in the Act of giving a release.

There are other possible things that we may see wrong 
with this bill and our membe r s h i p  would like to continue looking 
at this bill with the idea of rendering constructive commentary. 
Thank you for your consideration to this matter.

Sincerely yours,

BERNARD P. KELLY & ASSOCIATES

B P K :a m m

cc: Av Gross
2274A



H l a S f e a  H> ta t e  ^ L e g i s l a t u r e
p o u c h  v

JU N E A U , A L A S K A  39311 
(907) 465-4931

D IS T R IC T  10 
BOX 111038 

A N C H O R A G E . A L A S K A  99511 
(907) 349-2192

C H A IR M A N
S p o ci6 l C o m m itte e  o.o 
T e le co m m u n ica tio n s
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S ta te  A ffa irs 
F in a n c e —S u b co m m itte e  Adm in istra tion

Representative H. A. ‘‘Red” Boucher

M E M O R A N D U M  

DATE: J a n u a r y  27, 1986

TO: R e p r e s e n t a t i v e  H.A. "Red" Boucher

FROM: Dave Donley, A t t o r n e y  at Law

SUBJECT: HB 466 (a bill c r e at ing an A l a s k a n  w o r k e r  employment
preference) and the effec t of the recent A l a s k a  Supreme Court 
d e c i s i o n  on A l a s k a  Hire (Francis v. R o b i n s o n )

G E N E R A L  COMMENTS

A l a s k a n s  h a v e  b e e n  forced to wa it almo&u two years for our 
S u preme Court to d e cide the con sti t u t i o n a l i t y  of AS 36.10-010 which 
p r o v i d e d  a p r e f e r e n c e  to A laska res idents on 95% of the jobs on 
p u b l i c  w o r k s  projects.

Unfort unately, the Supreme Court's decision in Francis v. 
R o b i s o n  fin ding AS 36.10.010 u n c o n s titut ional p r o v i d e d  almost 
no t h i n g  n e w  in the form of guida n c e  to lawmakers. The court 
ignored b o t h  legislators' request for advice and last year's 
le g i s l a t i v e  a c t i o n  (HB 294) w i t h o u t  explanation.

S S H B  466 addresses  v i r t u a l l y  ev ery conce rn i dentifie d by the 
c o urt 's m a j o r i t y  d e c i s i o n  in F r a n c i s .

N o t h i n g  in this area of constitutional law is an absolute  but 
t hese p r o p o s a l s  are the best yet and are clearly legal ly superior 
to any r e s i d e n t  h i r e  law t h a h a s  ever been t ested or for that 
matter, even adopted, in the nation.

A N A L Y S I S  OF THE IMPACT OF FRANCIS V .  R O BIS ON ON HB 466
I. The S u p r e m e  Court  a c c e p t e d  w i t h o u t  ccmment the S u p e r i o r  Court's 

findings of fact.

A. T e s t i m o n y  on H B  294 (1985) and HCR 20 (1985) clearly
c o n t r i d i c t s  these 1984 findings by the Sup erior Court.

B. The d e c i s i o n  ingores ex istence of HB 294 —  m akes  no comment 
at all on its signif i c a n c e  and effect or lack of it.



C. HB 2 9 4 's b a c k u p  and the recent D O L  study a p p e a r  to p r o v i d e  
part of the factual basis the court says is n e c e s s a r y  in the 
Francis decision. A ddi tional findings b a s e d  on evidence of 
social ills c au sed by resident u n e m p l o y m e n t  need to be included 
in HB 466.

D. A d d i t i o n a l l y  HB 466 adds new findings (page 1, sec. 2) w h i c h  
are d e s i g n e d  to assist and guide the C o m m i s s i o n e r  of L a b o r  and 
revie w i n g  courts in m a k i n g  future fact findings.

E. Sec. 2 of H B  466 also helps identify the special e m p l o y m e n t  
p r o b lems of rural Alaska.

II. R e s i d e n t  prefer e n c e  law m u s t  have a s ubstantial r eason w h i c h
justifies it.

A. R e a s o n  for any state m a n d a t e d  emp loy m e n t  p r e f e r e n c e  for 
r esidents can not be only to p r o v i d e  an e c o no mic a d v a n t a g e  for 
r esidents over non-residents. Reason m u s t  be to c o rrect a social 
ill or ills that result from resident u n e m p l o y m e n t .

B. The Francis d e c i s i o n  requires "some showing that n o n r e s i d e n t s  
are 'a p e c u l i a r  source of e v i l ' w h i c h  state a c t i o n  is m e a n t  to 
remedy," and the Supr eme Court finds this e v i dence l a c king in the 
S u p e rior Court's findings of fact.

C. The S u p reme  Court u s e d  the "clearly erroneous" s t a n d a r d  for 
r e vie w of facts esta b l i s h e d  by S u p erior Court. T h i s  v e r y  hi gh 
standard of r eview  p r e v e n t e d  m o d i f i c a t i o n  of t h e s e  fact findings 
which, g iven n ewly avai lable data, a ppea r v e r y  erroneous.

D. HB 466 incorporates the "peculiar source of evil" s t a ndard as 
a t h r e s h o l d  finding that m u s t  be m a d e  b y  C o m m i s s i o n e r  of Labor 
before  any p r e f e r e n c e  for residents goes into effect.

E. The n e w  DOL ?Vudy, H B  294 (1985), ne>? findings of fact in H B  
466 (sec.2), t o g ether  w i t h  evidence of resulting social ills from 
residen t unemployment, will create a n e w  c o n s titution al fact basis 
for the res ident employ ment p r e f e r e n c e  in HB 466.

F. L egislative p ubli c he arings are n eed ed to c a r e f u l l y  d o c u m e n t  
evidence by t e s t i m o n y  of specific examples  of n o n - r e s i d e n t s  
d i s p l a c i n g  residents and resu lting social ills.

III. The m e a n s  e m p loyed by the challe n g e d  statute m u s t  be closely 
related to the interests served by the statute.

A. In d e c i d i n g  w h e t h e r  discr i m i n a t i o n  bears a close or 
substantial r e l a t i o n s h i p  to the state's o b j e c t i v e  . . . the 
av a i l a b i l i t y  of less restrictive  m e a n s  is relevant.

B. This means the j u s t ification for l e g i s l a t i o n  m u s t  not b e  just 
to give A l a skans jobs b efore  outsiderr. The reason for legisl a t i o n



mu s t  be s o m e t hing else other than to b e n e f i t  resid e n t s  
economically.

C. The U.S. Supreme Court, in it's Camden d e c i s i o n  r e c o g n i z e d  one 
p o s s i b 3 e  j u s t i f i c a t i o n  for resi dent em ployment p r e f e r e n c e  is to 
stave off gra ve e conomic and social i l l s .

D. H i g h  u n e m p l o y m e n t  alone is not e n o u g h : H B  4 66 answ ers this
issue t h r o u g h  findings of fact (sec. 2) but p o s s i b l y  needs 
s t r e n t h e n i n g  to address the strong emphas is on this c o n c e r n  by the 
court by m a k i n g  c le ar that tne p u r pose of the l e g i s l a t i o n  is to 
ad dress a r t i c u l a t e d  economic or social ill(s).

E. "Closely related" m e a n s  the State needs to limit p r e f e r e n c e  to
those A l a s k a n s  w h o  r eally need it.

F. H B  466 limits the pr efer e n c e s  by requiring t h o s e  A l a s k a n s  who 
d e s i r e  a p r e f e r e n c e  to r e g ister as unemployed, u n d e r e m p l o y e d  or as 
r e c ently comple t i n g  job training. H B  466 also a dopt s a m e t h o d  to 
t a r g e t  u n e m p l o y m e n t  p r e f e r e n c e  to those g e ogr aphical areas and 
social g roups w h o  need it the most: p r e f e r e n c e  for r e s i d e n t s  of
e c o n o m i c a l l y  d i s t r e s s e d  areas; and p r e f e r e n c e  for e c o n o m i c a l l y
d i s a d v a n t a g e d  m i n o r i t y  residents.

IV. M a r k e t  R e g u l a t o r  vs. M a r k e t  Partic i p a n t  Hi stin c t i o n

A. M o r e  le eway is granted states in t h e i r  p e r c e p t i o n  of "local 
evils and in p r e s c r i b i n g  a pprop riate cures" w h e n  t h e y  are 
a c t i n g  in a p r o p r i e t a r y  capacity, w h e r e  t h e y  are m e r e l y  
se tting condit ions on the e x pendi tures of funds th ey control.

B. The A l a s k a  Supre me Court in F rancis adopts a s l id ing scale as 
to a moun t of d e f e r e n c e  ap prop r i a t e  to the state as a m a r k e t  
participant. Little d e f e rence is a p p r o p r i a t e  w h e n  state 
ac t i o n  (discrimination against non-residents) is far r e a c h i n g  
and g r e a t e r  d efer e n c e  is approp r i a t e  w h e n  state a c t i o n  is 
n a r r o w  in focus.

C. This implies tha t p erce n t a g e s  or the scope of ’'.references m a y  
be important. H B  466 handles this b y  incorpo^ ing Rep. 
G r u e n b e r g ' s  proposal for a "judical d e c i s ions effect" savings 
clause.

D. This  d i s t i n c t i o n  also implies that it is im portant to separate 
c o n t r a c t s  w h e r e  the state is a s i g n a tory vs. others. HB
466 does this by incl uding separate seve rable sections to 
cow er expenditures by grantees and subcontractors.

V. Level of Scrutiny: "Low, interme diate and high"

A n  " i n te rmediate level" of scrutiny is a d o p t e d  u n d e r  t h e  facts 
found b y  the S u p erior Court in F r a n c i s . A t  this interm e d i a t e  
level of s c r utiny c l a s s i f i c a t i o n / d i s c r i m i n a t i o n  in favor of 
r e s i dents  m a y  be m a d e  only for "important" p u r p o s e s  and the



m e a n s  u s e d  to acc omp l i s h  them m u s t  be "fairly and s u b s t a n t i a l l y  
related" to a c h i e v e m e n t  of those purposes.

VI. M i s c e l l a n e o u s

A. D i s t i n g u i s h e s  the U.S. S u p r e m e  Court's Camden d e c i s i o n  —  
A l a s k a  e c onomy g r o w i n g  w h i l e  N e w  J e r s e y ' s  w a s  not.

B. D i s a grees w i t h  W y o m i n g ' s  S u pre me Court's  A n t o n i c h  d e c i s i o n
r e a s o n i n g  w h i c h  u p h e l d  W y o m i n g ' s  r e s i d e n t  p r e f e r e n c e  law.

C. T h e  Court says A l a s k a n  u n e m p l o y m e n t  is a rural and not an
u r b a n  p r o b l e m  (HB 466 takes this into a c count in e c o n omic
d i s t r e s s e d  area p r e f e r e n c e  and d i s a d v a n t a g e d  m i n o r i t y  
p r e f e r e n c e . )

VII. The C o n c u r r i n g  O p i n i o n  b y  J u s t i c e  Burke

A. J u s t i c e  Burke's solo c o n c u r r i n g  o p inion cites t h e  A l a s k a  
Constitution, Art. I, Sec. 1: "that all p e r s o n s  ar equal 
and e n t i t l e d  to equal rights, opportunities, and p r o t e c t i o n  
u n d e r  the law" as p r o h i b i t i n g  a r e s ident  e m p l o y m e n t  
preference.

B. If i.'ecessary an a m e n dment to the A l a s k a n  C o n s t i t u t i o n  can be 
d e s i g n e d  to a nswer  this concern.

CONCLUSIONS

1) The Franc is case d e c i s i o n  offers some g u i d a n c e  to p r e p a r a t i o n  
of a n e w  A l a s k a  Hire law but not d i r e c t l y  —  it m u s t  be c a r e f u l l y  
e x t r a c t e d  from implication, logic and reasoning.

2) H B  466 a l r e a d y  d i r e c t l y  addres ses almost every fault the court 
found w i t h  the old law. W i t h  some careful fine tuning, HB 466 can 
c over e v e r y  c o n c e r n  of the court except t h a t  r a i s e d  b y  the 
c o n c u r r i n g  o p i n i o n  r e g a r d i n g  the A l a s k a  Constitution.

3) A  careful legisl a t i v e  p r oces s is n e e d e d  to do this  form of 
l e g i s l a t i o n  correctly. Findi ngs of fact m u s t  be s u b s t a n t i a t e d  on 
the r ecord bv t e s t i m o n y  a nd/or  e v i d e n c e .

4) A d d i t i o n a l  s e v e rable sections m a y  be added to H B  4 66 to cover 
jobs on s t a t e - o w n e d  lands b a s e d  on the courts reasoning.
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UNIFORM  COMPARATIVE FAULT ACT

Historical Note

Thot 
po well &Bn'naii

The  L 'n iform C o m p a ra t iv e  F a u l t  A c t  
w aa  ap p ro v e d  by  th e  .Yatlonal C o n f e r ­
e n ce  of  C o m m is s io n e r s  on U n ifo rm

S ta l e  L a w s  In 1977. Sec t io n  3 of th e  Act 
w a s  a m e n d e d  by th e  N a t io n a l  C o n fe r ­
en c e  in 1979.

Com m lsilonerV Prefatory Note
Plaintiffs Fault. The harsh nll-or-nothing ruin of contributory negligence at 

common law has not been properly ameliorated by the several exceptions also 
developed at common low. Whether the iteneral ruie or an exception applies, one 
party or the other is a.ways treated unfairly. This hxs been widely recognized 
and, at the present time (1977). the Federal Government and two-thirds of the 
States (33) have adopted some form of comparative fault. Th is is usually by 
statute but also by judicial decision.

Th e  language of the statutes varies considerably, and the form adopted often 
comes about as a result of a political compromise ami without adequate consider­
ation of the practical implications. Th is  L'niform A ct lots been worked on for 
five years by a special committee, which lias had the benefit of comments from 
many sources. Careful consideration has been given to ull potential problems, 
and specific provisions are ninde for most of them. Th is A ct therefore serves 
two important purposes: (1) it addresses the problems and proviiles what are 
regarded as the best solutions for them, and (2) it provides the opportunity for 
creating a desirable uniformity throughout the country.

A  very important question arises in tlm very beginning: Whut type of com ­
parative fault should be adopted? Th e  “pure type" is presently followed by the 
Federal Government, nine stutps and almost ell common law jurisdictions out­
side the L'nitcd Stares. Many states, however, Imve adopted a modified type, 
which takes one of two forms, providing tliut a plaintiff who is at fault can re­
cover diminished damages but that be cannot recover if Ids negligence cither ( l i  
"is equal to." or (2) "is greater than," that of the defendant.

The  modified type lias several serious logical :ind practical disadvantages:
1. If both parties have been injured, the modified type forces one party to 

beat all of hia own loss, together with the greater part u.' the other party's 
loss, in uddition. Th is  result is therefore worse than tliut of the common luw 
contributory negligence rule. A  slight alleviation under the not-greuter-rlcin 
form, which allows recovery wlieo the parties are each 50?c at fault, forces a 
cognizant jury always to find for fiO<T0 uegligcnce if it wants to reach a fair 
result.

If them arc several defendants ut fuult, the modified type produces a con­
fused jumble. The  plaintiff’s fuult may be less than tliut of some defendants 
and greater than tliut of others, If defendants having to pay seek contribution 
from rliosn not under obligation to the pluiutiff, the auswer is uncertain: and 
wlier. counterclaims nrise, no solution secins uvniluble. The  problem is avoided 
iu some mudi'ied-lvpe stutes by providing that the plaintiff’s negligence bars 
rucoveiy only if it is greater than the combined negligence of all the ilefendauts. 
Although this is u helpful provision, it is essentially adopting the pure form 
iu this situation.

3. If the pluiitriff*M fuult is greuter than tliut of the defendant, he cannot re­
cover uuder the modified type. Yet, if. us u result of this, the statute leaves 
him uuder the common luw, including its exceptions (such as lust dear chance, 
or ordinary coutrilmtory negligence in un action liuspd on strict liability) lie enn 
nevertheless recover full iluiimges, if lie comes within un exception. The  anomaly 
therefore arises thut he may he better o ff if liis negligence is found to he greuter 
than that of the defendant and he thus recovers full dumnges, than if his negli­
gence is found to lie les i than that of the defendant and his damuges arc dimin­
ished.

4. A difference of i. t ingle poinr in the percentage uf fuult iillociited to the 
claimant may determine whether lie cun recover anything at nil—not just how 
much. It is quite unrciilii rie to expect u jury to reach u decision this precise and 
then require the whole isme of liuhilily to depend main it. An arbitrary decision 
of this nature is very conducive to appeals and the dewdnpinenr of highly ttcliut- 
eal distinctions hy the uppelluie court.

Th e  single disadvantage urgtsl nguiusl the pure type is that it fails to |irev a t  
the bringing of "uuiainice suits." Yet the cure of the m o d i f ie d  form is
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COMPARATIVE FAULT ACT 'OMPA
tisctly an overture. ami therefore worm Minn Mu disease. ‘low many more 
tines 13 the plaintiff’s negligence likely to he from 51% to 00% of the total than 
it is to bo 90 to 100% of the total? Anil when it approximates 100%—the t r . •* 
nuisance claim—the triul court muy he expected to control the mutter.

Th e  innate fairness of the pure type contrasts with the nondiseriniir .mg 
rough justice of the modified type, which custs our many justified claims it. order 
to be sure to climinute a few unjustified ones, and impels the derisioa for the 
pure form. I t  is significant that when the courts, as distinguished from the leg­
islatures have adopted u form of comparative fault, the great majority of them 
hate selected the pure type, and that Kngland, Irnlund, the Caaadiau provinces and 
Australian states have nil udopted the pure form.Contribution. The  original cummou law rule wns that there is no contribution 
among joint tortfcusors. no matter what the nuture of the tort. Some states, 
however, have judicially modified this rule, especially in the case of negligence. 
.\.aay autre states have passed statutes of various kinds providing for contribu­
tion, wish the result t!:a’ n substantial majority of the states now have contribu­
tion ia soae form uud the Restatement (Second) of Torts 9 9SIJA, now protidc; 
for it.

Th e  X C C L 'S I .  has promulgated two uniform contribution A cts—the first in 
1939, superseded by a revised act in 1935. lloth of these Acts provide for pro 
rata contribution, which may he suitable iu a state nor applying rhe principle 
of comparative fault, hut is inappropriate in a compurative-fault state appor­
tioning ultimate responsibility on the basis of the proportionate fault of the 
parties involved.

It has therefore been decided not to umeud the separate L'niform Contribution 
Among Tortfeasors Act, 1953, but to leave that A ct for possible use by states 
not adopting the principle of comparative fault. Instead, the present A ct con­
tains appropriate sections covering the rights existing between the parties who 
ire  jointly and severally liable in tort. The  1955 A ct should be replaced by this 
A ct in aav state that udopts the comparative fault principle, and would he 
eventually replaced.

U N IFO R M  C O M P A R A T IV E  F A U L T  A C T
See. Sec.
1. Kffec t  o f  C o n t r ib u to ry  F au l t . 7. U n ifo rm ity  of  A pp l ica t ion  a
2, A p p o r t i o n m e n t  o t  t turougns. r itruclPin.
3. S et-o ff . 3. S h o r t  T it le.
«. R ig h t  of C o n t r ib u t io n . 9 Severa to l l ty .
3. e n f o r c e m e n t  lit C o n tr ib u t io n . it). P ro sp ec t iv e  K ffec t  of  Act.
6 . K ffec t  of  R e lease . II. Repeal.

Law  Revlrw  Commentaries
A s su m p t io n  of  r i sk  a n d  m isu se  In C o n t r ib u t io n  a m o n g  a n t i t r u s t  v ln la t-

s t n c t  t o r t  l iab i l i ty ;  p re lude  to  c n m o a r a -  ors.  23 C a tho l ic  I j .L . l tev .  C63 I ’380).
i!.ve,. d'.rr,--’ Si,lB!1- *• T e x a s  K xlenf l lng  fa i rn e s s  p r inc ip le  o f  LI a n j
U .‘Ch L. Rev. 7-3 < 1.1X0). A m er ican  m o to rc yc le :  A dopt ion  of th e

C o m p a r a t iv e  c o n t r ib u t io n .  H J o h n  L 'n iform C o m p a ra t iv e  Fau l t  Act. H.
M a rs h a l l  l,.Kev. 177 (1980), A n th o n y  Miller. H P ac if ic  l „ j .  x3.i

C o m p a r a t iv e  n eg l igence  coll ides w ith  (13X3).
s t r i c t  l iab il i ty .  13 W a s h b u rn  L .J .  7K Ju d ic ia l  u dop t lon  of  c o m p a r a t iv e  fau l t
119791. in S o u th  C aro l ina .  J e r r y  J .  Phillips . 32

C o m p a r a t iv e  neg l igence :  D eve lopm ent  S.O .L.K ev. 233 (I9S0).
in th e  U n ited  S t a t e s  a n d  s t a t u s  in L ou-  U niform  C o m p a ra t iv e  F a u l t  Act:
i s lan a .  J o h n  W . Wiule. PI l-u.L .Kov. W h a t  shou ld  It p r e v 'd e ?  J o h n  W,
233 (1380). W ade.  10 C .M ic h .J .L . i t e v .  220 (1377).

Section I. [E f fe c t  of Contributory Fau lt]
(a) Tn an action buscil on fault seeking to recover damages for injury or 

death to person or harm to property, any contributory fau lt chargeable to 
the claim ant diminishes proportionately the amount awarded as compensatory 
damages for an in jury  attributable to tlm claimant's contributory fault, but 
does not bar recovery. T h is  rule applies whether or not under prior law the 
cluinm nt’s contributory fault constituted a defense or was disregarded under 
applicable legal doctrines, sueli as lust clear eluuee.

MM “ Fault" includes acts or omissions that are in any measure negligent 
or reckless toward the person or property of the uelor or others, or (bat 
subjeet a person to s tr ic t tort liability, T h e  term also iuelodes breach of 
warranty, unreasonable assumption of risk not emi.sritutlag an enforceable

36

express consent, misuse of ,1 |. 
bo liable, and unreasonable 
Legal requirements of causal 
liability and to contributory

Co IT
This Section states the gencr 

ciple, that a plaintiff'j cunt 
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COMPARATIVE FAULT ACT § 1
express c tscnt, misuse of a product for which the defendant otherwise would 
lie liable, and unreiLsonuhle fa ilure to avoid an Injury or to mitigate damages. 
Legal requirements of causal relation apply both to fault as the basis for 
liability and to contributory fault.

Commissioners' Comment
This Section states the general prin­

ciple, that a plaintiff's contributory 
fault does not liar his recovery but 
instead apportions damages according 
to the proportionate fault of the par­
ties.Hanna Cm:fired. The specific appli- 
cutioo of that principle: as provided 
tor iu this Act, is confined to physical 
harm to person or property. Ilut it 
necessarily includes consequential dam­
ages deriving from the physical Icirm, 
such as doctor's bills, loss of wages 
or costs of repair or replacement of 
property. It does not include matrers 
like economic loss resulting from a 
tort such as negligent misrepresenta­
tion. or interference with contractual 
relations or injurious falsehood, or 
harm to reputation resulting from 
defamation. Hut failure to in c l f 'c  
these harms specifically in rhe A ct is 
not intended to preclude application of 
the general principle to them if a 
court determines that the common law 
of the state would make the applica­
tion.Conduct Corrrrd. (at Defendant's 
Conduct. The  Act applies to "nets 
or omissions that are in any measure 
negligent or reeldess toward rhe per­
son or property . . .  of others." 
Th is includes the traditional action for 
negligence hut covers nil negligent con­
duct. whether it mines within the tra­
ditional negligence action or not. It 
includes negligence as a mutter of law. 
arising from court decision or crim ­
inal statute. "In any measure" is in­
tended to cover nil degrees and kinds 
of negligent conduct without the need 
of lisring them specifically.

Iu some states reckless conduct goes 
by a different name, such as willful 
or wanton misconduct. The  decision 
must lie made in the particular state 
whether rhe language used is su ffi­
ciently hroad for rhe purpose or if 
additional Inngunge is needed.

Although strict liability is sometimes 
celled absolute liability or liability 
wirhout fault, it is still 'in-hided. S trict 
liability for both abnormally danger­
ous uetivities anti for products bears n 
strong similarity lo negligence as a 
mutter of law (negligence per sei, and 
the factfinder should have no real 
difficulty in setting percentages of 
fault. I’utriug out u product I bill is

dangerous to the user or the public 
or engaging in mi activity rbut is dan­
gerous to those in the vicinity involves 
a measure of fault that can he weighed 
and compared, even though it is nor 
characterized as negligence.

An action for breach of warranty is 
held to sound sometimes in tort anil 
sometimes in contract. There is no 
intent to include in the coverage of 
the A ct  actions that are fully con­
tractual in their gravamen and in which 
the plaintiff is suing solely because 
he did not recover wliut lie contracted 
to receive. The  restriction of cover­
age to physical Imrnis to person or 
property excludes these claims.

The  A ct does not include intentional 
torts. Statures- and decisions have nor 
applied the comparative fault princi­
ple to them. Ihit a court determining 
tlmr the general principle should apply 
at common law to a case before it of 
au inreiiriotial tort is not precluded 
from that holding by the Act.

For certain types of torts, such as 
nuisance, the defendant's conduct may 
lie intentional, negligent or subject to 
sirict liability. In rhe latter two in- 
st unucs rhe A r would apply, bur nor 
iu a euse in which the defendant in­
tentionally ir.flh-rs rlic injury on the 
plaintiff.

A  tort action bused on violation of 
u stature is within the coverage of the 
Act if the conduct comes within the 
definition of fault and unless the stat­
ure is construed as intended to provide 
for recovery of full dninngc irrespec­
tive of contributory fault.

(hi Plaintiff's Conduct. ■'Fault." us 
defined in Subsection (h). includes con­
duct of the plaiutiff or other claim­
ant. as well as u defendant.

"Contributory fault chargeable to the 
claimant" includes legally imputed fault 
as in the eases of principal and agent 
and of no action for loss of services 
of a spouse. It also covers a situa­
tion iu which fault is not impe'cd but 
would still have barred rccov '.y  prior 
to passage of the A ct—as, tor exam­
ple. a '.iroiigtul-ib'titli action in which 
the dcei-denr's contributory negligence 
would lone burred recovery even 
though it was not imputed to I he p e r ­
son liriioiitlg the a c t i o n .

( 'not ribotory fault dii.tioisbes recov­
ery whether it was prixloosly o bar
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or nor, x-<, for examsdo. iu tin' case of 
ordinary contributory negligence in an 
action based on strict liability or reck­
lessness. Lu st clear ("bunco is express­
ly ineliiile.il with its variations.

"Assumption of risk" is a term with 
a number of different meanings—only 
one of which is '•fault" within the 
meaning of this Act. This is the case 
of unreasonable assumption of risk, 
which might be likened to deliberate 
contributory neg'lgence and means that 
the conduct must have been voluntary 
and with knowledge of the danger. 
As used in this Act, the term does 
not include the meanings (1) of a 
vulid and enforceable consent (which is 
treated like other contracts), ( - )  of 
a lack of violation of duty by the de­
fendant (as in the failure of a land­
owner to warn a licensee of a patent 
danger on the premises), or (3) of a 
reasonable xssumption of risk (which 
is noc fault and should uot have the 
effect of barring recovery).

"Misuse of a product" is a term 
also with several mennings. The menn- 
ing iu this Section is confined to u 
misuse giving rise to a danger that 
could have been reusonnbly anticipated 
and guarded ugainst. The A ct does 
uot appiy to a misuse giving rise to 
a danger tlmt could not rnnsotmhly 
have been unticip .ted and guarded 
ugaiust by Hie manufacturer, so that 
the product was therefore not defec­
tive or unreasonably dangerous.

Th e  doctrine o f avoidable conse­
quences is expressly included in rim 
coverage.f'nuxntinu. Fo r the rondnet stigma­
tized os fuult to linvn any effect under 
the provisions of this A ct if must have 
had an ndequutc eimsiil relation to the 
claimant's damage. This includes the 
rules of both cause iu fact and proxi­
mate cause.

"Injury attributable ro the claim­
ant's contributory fan't" refers to the 
requirement of u causal relation for 
the particular damage. Thus, negli­
gent failure ro fasten a scat belt would 
diminish recovery only for damages iu 
which the Inck of a seat-licit restraint 
pbi.vml n pnrr, nud uot, for example, to 
the damage to rim ear. A similar 
rule applies ro a defendant's fault:

Law  Review
C o m p le x i t ie s  of  O k la h o m a 's  p ro o o r -  

tiurif l" se v e ra l  liat ii l lty dm tr ine  of t u r n -  
purn :We n e g l lg - n c e—is p roduc ts  l iab i l i ty  
m s t ;  W il l iam  J. Mc.Nhdims. :is n k l .
I..Uev. tor. flflXg).

Library

.Negligence C=>!)7 In 101.

a physician, for example, negligently 
setting a broken arm, is not liable for 
other injuries received in an nuromo' 
bile accident.

1979 Addition to Comment: Adapta­tion nf the Act to Modified. Form of 
f ’omparatire Xegligcnrc. If  a state 
now using the modified form of com­
parative negligence should decide tlmr 
in the light of its experience it is wed­
ded to tlmt form and not .villing to 
change to the pure form, the A ct may 
he adapted for this purpose, as indi­
rated below, by adding the w< .-.is ia 
italics:

Section I. [E f fe c t  ot Contributory 
Fault]

(n ) In nn notion based on fault seek­
ing to recover damages for injury or 
death to person or harm to property, 
any contributory fault chargeable to the 
claimant, if not greater Ilian the Mm- hinal fault nf all nlhrr parties In the claim, including I hint-parti/ defendant:i and person* released under Section IS, 
diminishes proportionately tlm amount 
awarded as compensalory damages for 
an injury attrihutahlc to the claimant's 
contributory fault, hut docs not hnr re­
covery. Th is rale applies whether or 
not under prior law the claimant's con- 
M'biirory fault, constituted a defense or 
was disregarded under applicable legal 
doctrines, siich as last clear chance.

(b ) Wli merer hath parties to a claim and eniinterrlnim hare sustained dam­age caused lip fault o r  hath, each, party eihi recover from the other in propor­tion In llieir rclalirr fault in neeordnnee irith Serlinn J, regardless of irlinsc fault is flic greater.
(e ) "Fault" iucludus acts or omis­

sions that are in any measure negligent 
or reckless toward the person or prop­
erty of the actor or others, or tlmt 
subject a person to strict tort liability. 
T im  term also includes breach of war- 
runty, unreasonable assumption of risk 
not constituting und cuforceuhln ex­
press consent, measure of a product for 
which tlm defendant otherwise would 
he liable, und unreasonable failure ro 
avoid un injury or to mitigate damages. 
Legal requirements of -nusal relation 
apply both to fault as the basis for lia­
bility and to contributory fuult.

Commentaries
I'onlril.utlon among tort-feasors in 

Washington: I OH I To rt K*-.' m Act. .'i7 
Wn. I.It ITU.

References
fl.J.S. Negligence SS 131. 1(1!) ct sell,
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(a) In all actions invntv 
including third-party riciVr 
Section (5. Clio cnurr. iinlcs.- 
ju ry  to answer special ia 
findings, indicating:

(1) the amount of l  
cover i f  contributory f.

(2) the percentage «> 
claim that is allocated 
and person who has Is 
this purpose the c o u r t : 
treated as a single pari

Hi) In  determ ining the pe 
both the nature o f the com 
causal relation between the

fci T h e  court, shall deter: 
accordance witli the finding 
enter Judgment against ear. 
several liability. F o r  pitrpi 
court also shall determine , 
share o f the obligation to . 
percentages o f fault.

Id) I'pn motion made nor 
rhe court shall determine w! 
rhe obligation is nncd lorti' 
uncollectible am ount among 
according to their respective 
is reallocated is noiiethob-s 
liability to the claim ant on

Co
1‘nrtirs. Ir is assumed :har 

procedure provides for hr;:, 
third-party defendants as par 
not, the procedural sratM'i— 
may need to he amended o ;i 
at least for purposes nf cm :

The limitation to parties t:> 
tion menus ignoring other per- 
ma.v have been uc fault with 
to the particular injury hut w 
no' been joined us parries, 
it deliberate decision. 1' "a: 
told with ccrraintv wind:.or i! 
sou was actually at fault r, 
amount of fault should h» af­
ro hint, or whether lie will i 
sued, or whether the sturute of 
tions will run on him. »tc. 
tempt to settle these matter- 
suit to which lie is not a party 
not he binding on him. iiuth ;> 
and lU’fenilunrx will have 
incentive for joining mailable . 
nuts who may !»• liable. Tin 
parties JuiUed whose fault win! 
in the injury, ihe smaller f!ie t.. 
age of fault allocated to • a -h 
oilier panics, whether plauitilt 
femlaui.

Section 2. [Apportionment
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(a) In  nil actions Involving fau lt n f more than one party to the action, 
including third-party defendants and persons tvlio have Iteoti released under 
Section  0, the court, unless otherw ise agreed by all turtles, shall instruct the 
Jury to nnswer special infrrm xntor.es or. if there is no jury, shall make 
findings, indicating:

(1) thi' amount of damages each claim ant would lie entitled to re­
cover if contributory fault Is disregarded: and

(2) the percentage of the- total fau lt o f all of the parties to each 
claim  that is allocated to each claim ant, defendant, third-party defendant, 
and person who has be;.n released from liability under Section (]. Fo r 
this purpose the court may determ ine that two or morn persons an* to he 
treated as a single party.

lit) In determining the percentages o f fault, the trier o f fact shall consider 
both the nature o f the conduct o f each party at fault and the extent o f the 
causal relation between the conduct and rhe damages claimed.
(ci T h e  court shall dete-miue the awa d of damages to each claim ant in 

accordance with the findings, subject to any redaction under Section li, and 
enter judgm ent against each party liable on the basis of rales of joint-aud- 
several liability. Fo r  purposes of contribution under Sections 4 and the 
court also shall determine and state in the Judgment each party's eiiuitnhle 
share of the obligation to each claim ant in accordance w ith tin* respective 
percentages of fault.

id) I ’pou motion made not later than (one year| after judgment is entered, 
rhe court shall determine whether all or part of a party’s  ei|uitahlo share of 
the obligation is uncollectible from  that, party, and shall reallocate any 
uncollectible amount among the other parties, including a claim ant at fault, 
according to their respective porenntagos of fault. Th e  party whose liability 
is reallocated is nonetheless subject to contribution and to any continuing 
liability to the claim ant on the judgment.

Commissioners' Comment
1‘itrtlr.i. It is assumed tliut die state Iu situations such as that of priori-

procedure provides for bringing in pal nnd agent, driver ami owner of a
rhird-parr.v defendants as parties. If car. or manufacturer and retailer c a
not, the procedural statutes or rules product, tlm court may under appro-
may need to lie nmemlcil to permit it, priate circumstances find Muir tin* two
at leust for purposes of contribution. persons should he rreared as a single

Th e  limitation to parries to the at*- l,,»rr.v for purposes of allocating fault,
tion means ignoring orlier persons who Perrrntiifie.i of fuult. Iu eu'pp.m'ig
may have Imeu at fuult with regard the fault of the j rrn! parties for
to tlm particular injury hat who liuve the purpose of obtaining percentages
no” been joined as parties. Th is is there arc a number of implications
a delibernte decision. It canuot be arising from the concept of fault. Th e
told with cerruinty whether that per- eouduct of rim claimant or of any
sou was uctuully at fault or wlmt defendant may be more or less at
amount of fault should be attributed fault, depending upon ull tlm circum-
to him, or whether lie will ever he stances including such mutters as (1)
sued, or whether the statute of limitu- whether tlm conduct wns mere innil-
rions will run on him. etc. An at- vertemu* or engaged in with an aware-
tempt to setrle these matters in a ness of tlm danger involved, (2 1 rite
suit to which lie is not a purty would mugnitmle of tlm risk created by the
not be binding on him. Ilotli plaintiff "nniluet, including tlm number of per-
uml defendants will have significant sons endangered and the potential se-
iaeentive for joining in ui hi hie defend- riousncsx of rite injury, if!) the signifi*
nuts who may be liable. The  more etnicc of wlmt I lie actor was seeking
parries joined whose fault contributed to attain by his eomluet. ( it tin* aetnr’s
to I In' injury, the smaller the pereenr- superior or inferior rapacities. ami to)
age of fault ullofiiteil to eueli of rite the particular circiiiiisliinccH, such in
other parlies, whether plaintiff or tie- the existence ol' all emergeney retpiir-
fenduui. iag a hasty decision.

Section 2. [Apportionment of Damages]
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A  ruin of law :i,nt a particular dc* 

feudunr owes a higher degree of cure 
(as in rli»» raso of a common carrier 
of passengers) or a lesser decree of 
cure (as in rlie case of an automobile 
host in a store having a valid auto- 
mobile-gucst statute) or tliot no neg­
ligence is required (as in the rase of 
conducting biasriac operations iu an 
urbun urea) is important in determin­
ing whether he is liable at. nil. If 
the liability hns heeti established, how­
ever, the rule itself does not play a 
part in determining che relative pro­
portion of fault of this party in com ­
parison with the others, lint the 
policy behind the ride may he quite 
intporranr. An error in driving on the 
port of a hus driver with a loud of 
passengers may properly produce an 
evaluation of greater fault shun the 
sumo error on the port of a housewife 
gratuitously giving her neighbor a ride 
to the shopping center: and an auto­
mobile manufacturer (tutting out u car 
with a cracked brake cylinder muy, 
even in the ubsnuoe of proof of neg­
ligence in failing to discover the crack, 
proucriy be held to a greater r .?usurn 
of fault than another manufacturer 
producing a mechanical pencil with n 
defective clasp that due care would 
huve discovered.

In determining the relntive fault nf 
the parties, the fnct-finder will also 
give consideration :o the relative close­
ness of the causal relationship of the 
negligent conduct of the defendants anil 
the harm to the plaintiff. Degrees of 
fault and proximity of causation are 
inextricably mixed, as n study of lust 
clear chance indicates, and that com ­
mon law doctrine has been absorbed in 
this Act. Th is position iias been fol- 
lowrd under statutes making uo spe­
cific provision for ir.Joint und. Sccernl Inability and th/iti table Share* nf the Obligation. 
The  common law rule of joint-und-sev- 
erat linhilitv of joint tortfeasors con­
tinues to apply under this Act. Th is
is true whether the claimant was con-
tnbucorily negligent or not. Th e
plaintiff can recover the total amouuc 
of his judgment against any defend- 
nnt who ir liable.

Th e  judgment for each claimant ulso 
sets forth, however, the equitable 
share of the total obligation to the 
claimant for each parly, bused on his 
established perrentuge of fuult. Th is
indicates the amount that each party 
should eventually he responsible for us 
a result of the rules of contribution. 
Stated iu the judgment itself. It makes 
the infnruiutiim availuhte to the par­

ties and will normally he a basis for 
contribution without the need for n 
court order arising from morion or 
sppnrnte action.I'CnllncnUini. Kealloc.r of the 
equitable share of the obligation of a 
party tukes placp when his shorn is 
uticollertiblc.

Deallocation takes place among all 
parties at fault. Th is includes a 
clniniunr who is eontributorily at fault. 
It avoids die unfairness both of the 
eommnu law rule of joinr-und-several 
liability, which would cast the total 
risk of uncollccribility upon tlia solvent 
defendants, and of a rale abolisbiug 
joint-and-scvernl liability, which would 
casr the total risk of unrollcrrihiliry 
upon the claimant.Control by the court. The  total of 
the seve.rul percentages of fault for 
the plaintiff and all defendants, as 
found in the speriul interrogatories, 
should add up to 100%. Whether cite 
court will inform rhe jury of this will 
depend upon rhe local practice.

Th e  court sho. 1 be able to exercise 
any usual powers under existing lav/ 
of setting aside or modifying a ver­
dict if ii is internally inconsistent or 
shows bias or prejudice, etc. On the 
same basis as the -cmitritur principle, 
a cmirr might indicate its intent ro 
set aside n percentage allocation un­
less the parries agreed to a somewhat 
different line.Illustration Vo. /. (Simple 2-parry 

sihm fion).
A sues ft. A ’s damages a: <* $10,009. 
A is found 40% at fault.
U is found 80% af fault.
A recovers judgment for .<0.000.Hin*tration So. J. (Multiple-party 

situation).
A  sues 15, C ii •! I). A ’s damages 

are *10,000.
A  is found 40% ut fault.
B  is found 20% at fault.
C  is found 20% at fault.
Id is r'ouud 0% at fault.
A  is awarded judgment jointly and 

severally against. U &. C. for *8,000. 
Th e  court ulso states in the judgment 
the et, 'able sliure of rhe obligation 
of cncli party:

A ’s equitable share is *4,000 (40% 
of S10.000).

I5’s equitubie shure is *2,000 (20% 
of *10,000).

O’s equitubie share is $2,000 (20% 
of *10.000).Illustration Vo. .7. (Itcnllocutioa com ­

putation under Snbscctinu (d )).  
Surne. facts as in Illustration No. 2. 
On proper motion to ihe court, 

shows tlmt Ii’s share is uncollectible,
40

The court orders that It’s 
share be reallocated between .

A ’s equitable share is in/ri 
$1,714 ( t f  of $3,000).

Law
A p p o r t lu r .m e n t  o f  lo s s e s  ur.i! 

p a r a t i v e  f a u l t  law s .  R ic h a rd  . 
son. 10 L a .L .K e v .  311 U Svi; .

C o m p le x i t ie s  o f  O k la h o m a 's  
t i o n a t e  s e v e ra l  l iab i l i ty  d o c t r in e  
p a r a t iv e  n eg l igence— is p ro d u c ts  
n e x t?  W il l iam  J .  McNichuls. 
U K u v .  11)5 ( IS S 'J ) .

Negligence C=D7.

Section 3. [Set-off]
A  claim  and counterclaim  s 

agreement o f both parties. 11 

obligation of either party i* 
parties make payment into m  
the funds received and d c c l a r  
court by c ither party had bee 
tuition o f those funds back to 
to him by the other party.

S e c t io n  a m e n d e d  in Id?'). As . 
ly a p p ro v e d  in  137?. s e c t i c n  read

" A  c la im  a n d  c o u n te r c l a im  . 
s e t  off. a n d  only  t h e  d i f fe re n c e  
th e m  13 r eco v e rab le  In th e  <i 
H o w ev er ,  if  e i t h e r  o r  bo th  of  ch. 
a r e  c o v e red  by  l iab il i ty  insura ,- 
a n  in s u r a n c e  c a r r i e r ' s  l iab i l i ty  u 
policy  Is r e d u ced  by reaso n  c f  •

Com
A set-off involves a single i iu 

counterclaim. If there are mid: 
fondants, separate set-off iss.:. 
arir between a  claimant and 
several defendants, hut each 
would bn a separate issue, defc 
independently of the others. 'I'!:
|. .'Ilieiplu applies in easy  nf a 
claim subject to a counterclaim.

Whether the rule is for or 
set-off, if it should he applic 
garicu'.ly to all sicuntious it v.ou 
dace uufuir results iu some of 
In attaining a fair application to 
tinulur factual .situation, entisid. 
needs to he given to tin* ciretan. 
of whether each pm y is able to 
obligutiou and whether tin* 
comes from his own pocket or fr 
bility insurance coveriug him. T l  
visions of this Section provide 
solution to each situation, as ilia- 
below.

Illustration So . ). 11' a r t  ins fit! 
c r e d  by l iab il i ty  in s u r a n c e . )  A s 
It c o u n te r c l a im s .  Kach is foe 
have  s u f f e r e d  *11)0,HOI) in q 
Much is fully covered by linhilitv
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The  court orders that H’s equitable C'.s equitable share is increased by
share be reallocated between A  aod C. $l.2So (3i of $3,0001.

A ’s equitable share is increased by 
$1,714 (tf of $3,000).

Law  Review  Commentaries
A p p o r t io n m e n t  of  losses u n d e r  c o m -  K 'c tendlng f a i rn e s s  pr incip le  of LI and  

p a r a t iv e  f a u l t  law s .  R ic h a rd  N. P e a r -  A m e r ic a n  m oto rc yc le :  Adopt ion  of  the
son. 40 La.  L.Rev.  343 U 98111. U n ifo rm  C o m p a ra t iv e  F a u l t  Act. H.

C om p lex i t ie s  of  O k la h o m a 's  p ro p o r-  A n th o n y  Miller.  14 P acif ic  L .J .  833
t io n a l e  se v e ra l  l iab i l i ty  d o c t r in e  of  c o m -  (1993).
p a r a t i v e  n eg l igence— ia p ro d u c ts  l iab i l i ty  
n e x t ?  W il l iam  J .  Mc.Vlchols. 35 Okl.
L.Kov, 193 (1582).

Libra ry  References

Xegligence 0=1)7. _ C.J.S. Xegb'gcncc §§ ICO, 170.

Section 3. [Set-off]
A  claim  and counterclaim  shall tint In* set o ff against each other, except by 

agreement nf both parties. On mutton, however, the court, if it finds that the 
obligation of either party is likely to he uncollectible, may order that both 
parties make payment Into court for distribution. Th e  court shall distribute 
the foods received and declare obligations discharged as if the payment into 
court by either party had lieeii a payment to the other party and any distri­
bution o f those funds hack to the party making payment had lieen a payment 
to him by rhe other party.

Amendments
S ec t ion  a m e n d e d  In 1979. As o r ig in a l -  off. th e  Insured  Is e n t i t led  to r ecuver

l.v a p p ro v e d  In 1977, se c t iun  re a d :  f rom  th e  c a r r i e r  th e  a m o u n t  of th e  re-
" A  c la im  an d  c o u n te r c la im  sha ll  he d u c t ln n .  A m o u n ts  so  recovered  sha l l  he

s e t  off.  a n d  only th e  d i f fe rence  b e tw e e n  c red i ted  a g a i n s t  p e r t i n e n t  l iabil i ty  poll-
th e m  is r eco v e rab le  in th e  j u d g m e n t .  cy l im its .  F o r  p u rp o se s  of  un insured*
H ow ever ,  if e i t h e r  o r  both of  the  c la im s  m o to r i s t  a n d  s im i la r  coverages ,  the
a r e  covered  by l iab i l i ty  in s u r a n c e  a n d  a m o u n t s  so  recove red  shall  be t r e a te d
a n  In su ra n c e  e a r n e r ' s  l iab i l i ty  unUer  i t s  a s  p a y m e n t  of those  a m o u n t s  to th e  In-
policy Is reduced  by  reaso n  of th e  s e t -  surei l  hy th e  p a r ty  l iab le ."

Commii:<oners’ Comment
A  set-off involves it single duim und unce, A is found 30% ,-ir fnull. It is

counterclaim. If there are multiple de- found 70% ut fault. Under (he statu-
feudants, separate set-off issues may ..'try provision there is no set-off except
nrise between a claimant and each of hy agreement of the parties, and it
several defendants, hut eueli set-off would nor lie in their best Interests
would be a separate issue, determined here '.u agree to n set-off. A recovers
independently of the others. The  sume $70,000 from II. and II recovers .>'30.000
principle applies in ease of u eross- from A.
claim subject to a counterclaim. Illustratinn So. a. (No insurance

Whether the rule is for or against but both parties able to pay judgments.)
set-off. If it should be applied cute- Th e  same facts us in Illustration 4.
gorieully to all situations if. would pro- hut there is no liubility insurance. Kadi
duee unfair results in some of them. is able to pay the judgment against him.
Iu attaining n fair applieution to a par- ff the parties d<: nor agree to a set-off.
ticulur factual situation, consideration A  receives $70,000 from II, ami H re-
needs to be given to the cireumstunees reives $30,000 from A. Fo r  their own
of whether eueli party is able to puy his convenience they muy find it simpler to
obligation und whether the puyinenl agree on a set-off, with A  receiving
comes from his own pocket or from liu- $40,000 from II.
bility insurance covering him. The  pro- Illustration. .Vo. I>. (No insurance:
visions of thin Section provide a fair R  is able tn pay and A  is not.) As in
solution to each siiualion, as illustrated Illustration 4, cadi party bus $1 0 0 , 0 0 0

•'flow. damages, A is 30% at fault and II isIllustration Vo. .}. (thirties fully env- 70%. at fuult. Neither party lias liubil-
cretl by liubility insurance.) A sues II. ity insurance coverage. It moves the
It counterclaims. Kadi is found to court lo require both parries In make
have suffered $100,1100 in duitiugc. payment into court fur distribution.
Kuch is fully covered by liubility insur- Finding il likely that A's obligation will

41
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bo uncullcctiblo the court Umics the 
order. B  pays into court STO.l'.CO; A 
can pay nothing. Tho court distribute- 
$40,000 to A  und $30,000 buck tu It. 
TIii.H is treated us if It had directly paid 
A  $70,000 and A  hud directly paid 
B  $30,000 und the obligations of both 
parties are extinguished.Illustration .Vo. 7. (A  has insurance;
Ii docs nut and is i able tu pay.) Tim  
same facts us in I ■ stration it, but II 
bus no insurance anij cuuuot pay, while 
A  has full liability insurance. A's mo- 
tiun that butli parties pay into court 
is granted. A ’s insurance company 
pays $00,000. A pays nothing. Tb e  
court distributes the $30,000 to A. 
Th is extinguishes the liability of A and 
Ids insurance company under the lia­
bility coverage, and B's liubility In A 
reduced from $70,000 to $10,000. Fo r 
application of uny uninsurod-mntnrist 
I'overage contained in A's iusurancc pol­
icy, the court's delivery of the $30,000 
ro A ia treated as it direct ,..*?vment 
by B to A.Illustration .Vo, S. (Both purfios 
have inadequate insurance coverage und 
no other available funds.)

A  is 307e negligent, has damages of 
$■"<0,000 und curries liubility insurance 
of $20,COO. B  is 705<> negligent, bus 
damages o f $100,000 and carries liabil­
ity insurance of $."0,000.

A  t'"*ri*fn*,i* owes B $30,000 und has 
U claim against. B  of $.'15,000; and B  
owes A  $05,000 and bus a claim against 
A  of $00,000.

On grantiug o f a motion to pay into 
court, A V  carrier pays $20,000 which 
is initially allocated ro It as payment 
to him of $20,000 nud reduces A* ,>bt 
to B  to $10,000 nud

B's carrier pays $00,000, which is 
initially allocated to A  as payment to 
ldm uf $00,000 am! reduces B's debt to 
A  to $,",000.

T lie  court now reallocates to II $10,- 
000 from A ’s initial allocation of 530,- 
001), leaving $20,000 for A. It also 
reallocates to A  $5,000 from B’s ini­
tial' allocation of $20,000, leaving $15,- 
000 for R.

A  is thus em'tled to the $20,000 re­
maining in the initial allocation, plus

$5,01)0 from the subsequent allocation, 
making a total of $25,000: and 

B is entitled to the $13,000 remain­
ing in the initial allocation, plus $10,000 
from the subsequent allocation, making 
a total of $25,000.

O f the $50,000 paid in, A receives 
$25,000 and B receives $23,000. All ob­
ligations arc discharged.

Fo r  a complex illustration like N*o. k, 
the process of tracking literally the lan­
guage of the Section is somewhat labor- 
ous und difficult to work <uit, Fo rtu ­
nately, it is possible to rca.h exactly tho 
same result much inorc simply and easi­
ly hy using the formula, D s C - O - f P  
to determine the amount ea :h claimant 
is entitled to receive, D  .ignifies the 
amount to he distributed .o the partic­
ular claimant fruin the funds paid into 
court; (I signifies rhe amount of his 
claim after it has been reduced by the 
court because of his own negligcnc, 
O  signifies the amount that lie is found 
hv the court to owe to 'lie other party; 
and P signifies the amount ilmr lie has 
paid into court.

Use of this formula in each of .illustra­
tions above will reach exactly the same 
result us that which is stuted in the 
illustration. Thus, in Illustration S, the 
formula I) — C— U-f-P operates like this: 
F o r  A ; 555,()0D-$3O,UO0-j-$2O.000 = 
$25,01)11. Fo r Ii: $:<(),001)—$35,000-7- 
$00,000 ■=. $25,000.

Observe that if use of the formula 
produces a negative number for line of 
the two parties, ii corresponds with a 
number larger by tlmt figure than rhe 
umimnt of deposit with the court and 
indicates that the parry with the nega­
tive figure continues to owe that amount 
tu the other party. Th is occurs, fur 
example, in lllustrntiun No. 7.

Th e  system for distributing the funds 
outlined hy the seetion is not tlm uuly 
one tliut could he utilized hut it appears 
to be the fairest and most equirable. It 
gives due consideration to the relative 
tmiiiunrs owed by each party and tlic 
relative amounts paid by each: aud their 
relative fault is of course already taken 
into consideration in determining the 
amounts of their enforceable claims.

Lib ra ry  References

Set-O ff aud Counterclaim 0=22 et C.J.S. Set-O ff anil Counterclaim j| 
seq. 23 el sei|.

Section 4. [R ight of Contribution]
(u) A right of conlriluitiiin exists lictwi-cn or among two or more persons 

who uru jointly and severally liable upon the same indivisible claim  for the 
same injury, death, or liiirni, whether or not judgment has been recovered

42

against ail or any o f them, 
or hy a separate action hr i 
is each person’s otpiiruldc 
share of a claim ant at f.mii 
• if Section  2.

ihi Contribution  is availal 
a claim ant only (I )  if the I. 
is sought has been extingui 
in sottltiuonr was rcnsonalili

Co

Sections 4, 5 ar.il *i arc *•:; 
replace rhe L'niform I’m 
Among Tortfeasors A ct ( in ­
state following the pritii.iph* 
parative fault. T im  three 
however, apply whether tie1

_i eontributorily at fault or
tsectiou 4 is iu general ace 

the provisions o f the IU55 
Act, but tho test for determ; 
measure n't contribution and 
tablhhing the ultimate respor.> 
no longer on u pm  ratn ha 
stead, it is tin u husis of pro;.i 
fault determined in arcordan 
the provisions of Section 2. 
tiff who is eontributorily uf. 
shares ia the propo.tionata : 
bilitv.

Law

A p p o r t i o n m e n t  of losses und 
p a r a t i v e  f a u l t  law s ,  tttehunl .* 
son. PI I j . L . P . e v .  .141 C.'J'i ).

L

Contribution 0 5 .

Section 5. [En forcem ent of C

(a) If the proportionate fan 
has bmui established previous 
party paying more thun his r 
may recover judgment, for cup

(b) If the proportionate fan! 
has not been established by t 
separate action, w hether nr not 
the person seeking eoncributlo 
being sougni.

(c ) I f  a judgm ent has been t 
commenced w ith in  rum  yeari ;*. 
meat has been rendered, the 
either must have ( I )  diselmrg 
fl.c p"nud o f the statute of 
uf action against, ldm and ro 
[one year! a fter payment, o r  '2. 
the common liability and, with 
the lir.iiility and eiutiuieti* • d an
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against ul! nr any o f them. l l  may bo enforced cither In ilii' original action 
or by a separate action brought for that purpose. Th e  In.sis for contribution 
is each person's equitable share of the obligation, inclu ling the equitable 
share of a claim ant at fault, as determined In accordance w 'th the provisions 
i f  Section ’J.

(b) Contribution is available to a person who enters into o settlement with 
a claim ant only (I )  if the liability nf the person against whom contribution 
is sought hus been extinguished and (d) to the extent that the amount paid 
in settlement was reasonable.

Commissioners’ Comment

Sections 4. and *1 arc expected to 
replace rliu L'niform Contribution 
Amoug Tortfeasors A ct I WAo) in a 
state following the principle of com­
parative fault. The  three sections, 
however, upply whether the plaintiff 
was eontributorily in. ;„.ilr or not.

Section 4 is iu general accord with 
the pro'isioos of the llllio L'niform 
Act, but the test for determining the 
measure of contribution end thus es­
tablishing the ultimate responsibility is 
no longer on :i pro rata basis. In 
stead, it is un u basis uf proportionate 
fault determined in accordance with 
the provisions of Section 'J. A plain­
tiff who is eontributorily ut fault also 
shares in the proportionate responsi­
bility.

.foint-aml-iaveral liability under the 
common law means that each defendant 
contributing ro the same harm is lia­
ble to him tor the whole amouur. of 
rhe recoverable damages. Th is  is not 
clutugeii hy the Art. l ’et.wecu the 
defenduuts Themselves, however, the 
apportionment is in accordance with 
rhe equitubie shares of tint obligation, 
as established under Section 

If the defendants cause separate 
harms or if the harm is found to he 
divisible oil u reasonable busis, bow­
el er, the linhility-muy become several 
for a particular harm, and contribution 
is not appropriate, See Restatement 
(Second) of Torts  § 433A (1DU3).

Law  Review Commentaries

A p p o r t io n m e n t  o f  losses u n . le r  co m -  C o n t r ib u t io n  umont: t o r t - f e a s o r s  in 
p a r a t iv e  f a u l t  laws. It lchuri l  N. 1’e a r -  W a s h in g to n :  1381 T o r t  K eform  Act. 37 
son, PI I .a . I , .R ev .  .743 (1330). Wn. I.It 473.

Library  References

Contribution 0=.ri. C.J.S. Contribution § II.

Section S. [Enforcom ent of Contribution]

(it) If tin* proportionate fault o f the parties to n claim for contribution 
lias been established previously by tho court, us provided by Section  u 
parry paying more than his equitable share of the obligation, upon motion, 
may recover Judgment for contribution.

(b) I f  the proportionate fau lt of the parties to the claim for contribution 
has not been established hy the court, contribution may lie enforced iu a 
separate action, whether or not a judgment has been rendered against either 
tlie person seeking contribution or the person from whom contribution is 
being sought.

(e) I f  a Judgment lias been rendered, tltc action for contribution m ust lie 
commenced w ithin |nnn yeurl after the Judgment becomes rinul. I f  no Judg­
ment has been rendered, the person bringing the action for contribution 
either must have (1) discharged hy payment the common liability within 
the period o f  the statute o f limitations applicable to the claim ant's right 
of action against him and co. iinenci'd tin* action for contribution within 
(one year| lifter payment, or (- )  agreed while action was pending to discharge 
the common liability and, within |onc yeurl after the agreement, have paid 
the liability and commenced an aetiou for euiitriloitiou.
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C o m m is s io n e r s ' C o m m e n t
Judgment (o r A  (or $12,000 is paid 

by It.
It then brings a separate action 

seeking contributioa from C, who was 
not a party to the nrigiaui action.

(J is found to he liable for the sumo 
injury, nnd as between B  and C , C  is 
fouud to be 5095, at fault.

Judgment for coutribution for $0,000
is awarded to B.

I f  A  had voluntarily joined or been 
brought in as a party to this second 
action, proportionate fault would have 
been determined for aJI parties, includ­
ing A  and U, anil contribution against 
C  would have been awarded on that 
basis.

Illustration .Yo. 9. ( Equitable shares
previously established by court).

A  sues B  and U. His damages are
320,000.

A  is found 40% at fault.
B  is found 30% at fault.
C  is found .*1095, ut fault.
A. with a joint-aad-sevcral judgment 

for 50,000 against B  und C . collects 
the whole amount from B.

On proper morion to the court, R 
is entitled to contribution from (1 in 
tip* amount, o f 33,000.Illustration .Vo. 10. (Equitable shares
not established'

A  j u c s  U. H is dumuges are 320.000.
A  is found 40% at fai.lt.
B  is found 60% ut fault.

L a w  R e v ie w  C o m m e n ta r ie s

C o n t r ib u t io n  a m o n g  to r t - f e a s o r s  In 
W a s h in g to n :  1381 T o r t  R e fo rm  Ae.l. f>7 
Wn. LP. 479.

L ib r a r y  R e fe r e n c e s

Contribution C=5. C .J.S . Cmuributiou $ 11.

S e c tio n  6. [ E f f e c t  o f R e le a s e ]
A  release, covenant, not to sue, or sim ilar agreement entered into by a 

claim ant and a person liable discharges that person from all liability for 
contribution, but. it does not discharge any other persons liable upon the 
same claim  unless it  so provides. However, flu* claim  of tlm releasing person 
against other persons is reduced by rhe amount o f the released person's 
equitable share o f the obligation, determined iu accordance witli the provi­

sions of Seetlon 2.
C o m m is s io n e r s ’ C o m m e n t

Effect uf rule-MB on liabilit// uf other turtfensurn. T h e  provision tlmt 
releuse of one tortfeasor does not 
rcleu.se rhe others uuless the release 
so provides is tukeu from the l'niform 
Contribution Among Tortfeasors A ct 
(1055). It is a common statutory 
provision.Effect nf release un rii/ht nf con­tribution. T im  question of tlm con­
tribution righrs of tortfeasors a  und 
H uguiust tortfeasor C , who settled 
aud obtaiued u release or eove.iunt uot 
to sue admits of three answers: ( I )  
A  aud B are still able In obtain con­
tribution against (?, despite the re­
lease, (2 ) \  uitil 11 ure not. entitled 
to eontribui.ou uuless the release was 
given not in good faith hut. hy way 
of collusion, and (,'i) the plaintiff's 
total claim is reduced hv the propor­
tionate share o f ( ’, Knell of the three 
solutions Inis substantial disadvantages, 
vet cue!i Ims been adopted in one of 
tho uuiforui acts. T h e  first solution wus

adopted hy rhe I S O  l'niform Contribu­
tion tel. Its disadvantage is that it 
discourages settlements: a tortfeasor 
Ims no incentive to settle if he re- 
muins liable for cimt.rihiitiuu. Th e  
sccoud solution was adopted hy the 
11)55 Contribution Act. While it the­
oretically encourages settlements, it 
limy lie unfair to the other defendants 
und if the good-faith requirement is 
conscientiously enforced settlements
may he iliscoe* ged.

Th e  third soi.itiun is adopted in this 
Section. Although it may Imve some 
tendency to discourage u clniiimur from 
entering into a settlement, this solu­
tion 11 I'uiriy bused uu the propor­
tional! -fault principle.“IIischnrncs . . . from nil tiu-hilitii fiir contribution.” A reallo­
cated share o f irate rihiiliou. tut pro­
vided in Section 2 (d ), mines williili 
I lie inclining of this phrase, and the 
discharge uf the released |ierson under 
this Section applies tu tliut liability
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COM PA
as well. Since the claim is r 
by the amount nf rhe released p 
equitable share, the increased . 
of that share as a result of r 
allocation is charged against t 
leasing person.Illustration Xa. It. (E ffe c t  
lease).

A  wus injured through the c 
rent negligence of I). C' and D. 
damages nre 320,000. A  settle:
B for 32,000.

The  trial produces tho followi. 
salts:

A, 40% at fault (equitable
35.000)

B, 30% at fault ‘.equitable
56.000)

C, 20% at faait (equitable
34.000;

P, 10% at fault (equirahle
f.-.OOO)
A's claim is reduced by B ’s eq : 

share (36,000). He is award 
judgment against C  and E . m 
them jointly and severally I in!.'.
33.000.

Their equitable shares of the ,v 
tiou ar“ 34,000 and 32,000 respec: Illustration Vo. /2. Release p 
tortfeasor: another's share is t 
Icctible).

Same facts as in Illustration X
It is now found that D's aba

52,000 is uncollectible. I.'pon p 
motion to the court that m u :  
reallocated as follows:

A's equitable share is increase,! 
(his own proportionate fault), pi.. 
(B ’s proportionate fault), or 51.5;

C 's equitable share is increased b 
or 5444.Immunities. The  problem o 
wrongdoer who is entitled to a ! 
immunity could be tteated like a 
leased tortfeasor in rhis Section— 
him to the action ro determine 
equitable share of the obligation 
subtract it from the amount of 
claimant’s recovery. But this u 
unfairly cast the whole loss on 
claimant. Th is might be adjuste- 
spreading the immune party’s oh

Law  Rev

C om plex i t ie s  of O k la h o m a 's  pro 
t io n n te  se v e ra l  l iab il i ty  d o c t r in e  of  c 
p a r a t iv e  n e g l ig e n c e —is produ-'t.n ltab 
n e x t?  W il l iam  J .  McNichols.  1.1
1..Rev. 195 (ISS2).

Libr
Release 0 2 1 ).

Section 7. [U niform ity  of Appllc:
T h is  A ct shall bn applied mid 

purpose tu make uniform the !u< 
aiuung states enacting it.
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as well. Since tlic claim i* reduced 
by ti.c amount of the released person's 
equitable share. the incrcnscil nmntiar 
of that share as a result of the re­
allocation is charged against the re­
leasing iicrsou.Illustration .Vo. 11. (E ffe c t  of re­
lease).

A  was injured through the concur­
rent negligence of H, C  and D. His 
datnuges are #20,000. A settles with 
U for 32.0011.

Th e  trial produces the following re­
sults:

A. -40% at fault (equitable share,
$S.t>00)

B. .'10% at fault (equitable .share,
58,0001

O, 20% ar fault (equitable share, 
S-J.OCO)

D. 10% at fault (equitable share,
52,000)
A's claim is reduced hy B ’s equitable 

share (58,000), lie  is awarded a 
judgment agaiasc C  and D. making 
them jointly and severally i.'.ible for 
#G.;!00.

The ir  equitable shares of the obliga­
tion are $-1,000 and $2,000 respectively. Illustration Vo. 12. Release to one 
tortfeasor; another's share is uncol­
lectible).

Same facts as Illustration No. 11.
It is now found that D's share of 

$2,000 is uncollectible. Upon proper 
motion to the court that share is 
reallocated as follows:

A's equitable share is increased by »(, 
(his own proportionate fault), plus % 
(B 's proportionate fuult), or $1,356.

C ’s equitable share is increased by %, 
or $+1-1.Immunities. The  problem of a 
wrongdoer who is entitled to a legal 
immunity could be treated like a re­
leased tortfeasor in this .Section—join 
him to the action to determine his 
equitubie shore of the obligation and 
subtract it from the amount of the 
claimant’s recovery. But this would 
unfairly cast the whole los3 on the 
claimant. Th is might be adjusted by 
spreading the immune party's obliga­

tion among nil of the parties at fault, 
including the claimant, as in Subsection 
2 (d ). C u t this same result, is nlso 
accomplished by leaving the immune 
party out of the action altogether; 
a far easier and simpler solution. Th is 
A ct therefore oiakes uo provision for 
immunities. It must be borne in miud, 
however, that some states treat some 
immunities as not applying to a suit, 
for contribution. Th is raises different 
problems, which can he handled under 
third-party practice.Worker's compensation. Au injured 
employee who bus received or is en­
titled to worker's compensation hono­
urs from his employer may ordinarily 
bring a tort action against a third 
party, such as the manufacturer of the 
machine that injured him, and recover 
for Ids injury in full. L'nder the rule 
in most states, the defendant, is not 
entitled to contribution from the em­
ployer, even though the employer wu.s 
negligent in maintaining the machine 
or instructing the employee ir. its use. 
Th is  earring of the whole loss on flic 
iort defendant may be unfair and 
greatly iu need of legislative adjust­
ment. Ir is so affected by the policies 
underlying the worker's compensation 
systems, however, and these policies 
vary so substantially iu the several 
states that it was felt inappropriate 
to include a section on the problem 
in n uniform net.

Several solutions arc possible. Thus, 
contribution against the employer may 
ha provided for. O r the recovery by 
the employee may be reduced by the 
proportionate share of the employer. 
O r the amount of that proportionate 
shure may be divided evenly betweea 
the employer and employee, so that 
the compensation system hears respon­
sibility for ir. Provision also needs 
to be made for the relation of the 
tort defendant to the compensation 
benefits. In any "vent, contributory 
negligence on rhe pnri of the employee 
will coino within the scope of this 
A ct and will uffect the amount of re­
covery.

L a w  R e v ie w  C o m i r m ta r i e s

C om p lex i t ie s  of O k la h o m a 's  p ropor-  C o n t r i b a ' l o n  a m o n g  to r t - f e a s o r 3 In 
ttor.a' .e se v e ra l  l iab i l i ty  d o c t r in e  of  co m -  W a s h in g to n .  I'JXl T o r t  Keform Act. 37
a u r a i i v e  neg l ig en ce— is p ro d u c ts  l iab il i ty  U'n . I.P. I7'J.
n e x t?  W il l iam  J .  McNichols .  33 Okl.
I-.Rev. 195 (19X2).

L ib r a r y  R e fe r e n c e s  

Release C=2!). fl.J.S. Release 5 50.
S e c tio n  7 . [ U n ifo r m i ty  o f A p p l ic a t io n  a n d  C o n s tru c tio n ]

T ills  A ct still 11 he applied und construed so us to effectuate it.-: general 
purpose to mulct) uniform  the law with respect to the subject of this Act 
among states fu n d in g  it.
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S e c tio n  8 . [Short Title]
This Act may ho cited as tho l'niform Comparative Fault. A t .

S e c tio n  9 . [ S e v e r a b i l i ty ]If -%ay provision of this Act or application of It to any person or circum-
statfaw is held invalid, tho invalidity docs not affect other provisions or 
applications of tho Act that can be given effect without tne invalid provision 
or application, und to this end the provisions of this Act are severable.

S ec tio n  10. [P ro sp e c tiv e  E ffe c t of A ct]
This Act applies to all [claims for relief] [causes of actionl accruing after

its effective date.
S e c t io n  I I .  [R e p e a l ]

The following acts and parts of acts are repealed:

C o m m is s io n e r s ’ C o m m e n t

A  state tlmt Ims adopted either of Article 2 of the L'niform Commercial
the two L'uiform Contribution Among Code, but it may Imve tlm effect of
Tortfeasors A cts  will of course plan slightly modifying some of the Com-
to reppal it. Th is  is also true of other nients to §8 -314 to 2 -? '6  and 2-713
statutory provisions on contribution on proximate cause and the effect of
for tortfeasors. contributory fault.

Th is  A ct does nut necessitate any 
changes in the statutory language of

U N I F O R M  CONFLICT

Tabic o/ JurlnditUiOt
Jur isd ic t ion Laws

W ish ing  ten ................... 1 .1933 , c. 152 '

T h e  U n ifo rm  C onf l ic t  of  L a w s-  
ta t l o n s  A ct  v a s  a p p ro v e d  by the  
t lona l  C o n fe ren ce  of C o m m is s io n s  
U n ifo rm  S t a t e  L . 'w s in  1382. I t  \va 
signed  tv rep lace  tn e  U n i fo rm  S t a t .  
L im i ta t io n s  on F o re ig n  C la im s

Commissli
Traditionally, statutes of Ifmitar 

laws, for conflict of laws purpu»«- 
tlic forum state’s laws were upph 
stantive effect of determining whir 
delay-proue plaintiffs, or by their 
limitation periods, inevitably occurr> 

One consequence wus tliur rhe : 
tions" to the "genera! rule." Tlw  
any limitation period tlmt was "ha 
death uct, tlmt created the cause or 
ty rrat" tlmt treated a limitations > 
cificclly to the sort of claim sued 
ployed. See (irosstnan. Statures of 
ern Anulysis. 1HMU Arix.Sr.I,..!. !.

Another consequence was tiiat a 
called "borrowing statutes" which ?• 
cation of a limitation period other 
of the cause nf action occurred iu • 
borrowing stututes ore often di'fic, 
the source of considerable judicial cm 

In 11)37 the Conference promulgate 
cign Claimo A ct  which was designed 
achieved no general >• [option, and w. 
d'ffieulty witli it wus irs abrupt bars 
(. oviding simply tiiat the governing .. 
state "where the eluim accrued." sin 
period—"whichever liars the claim." 
present committee was set up to d: 
ute." The  consensus wus that limit 
character, like other luws that at'te 
serted.

U N IFO R M  C O N F L I C T  C

•1G

Sec.
1. Deflniliuns.
2. ttunflict nf f.aws: l.lmitaticn l»i

rimls.
3. Kules A pplica tde  lo  Ciutipii'gilinti

Limitation IVrind.
4. Unfairness.
3. Kxlxltng und Future Claim-.:.

9 I. Definitions
As used lit th is | Act |:
II) "Claim" means a right '.I' ticr| 

or proceeding and im-lmles a rigid id
(2) "Stale" means a state. n,ium 

United Ctales, tin- U islrict i<f iv in m  
foreign coiinlry. o r  a pn lit'nd  -andii



M E M O R A N D U M

Memo: November 14, 1985
T o : Hayden Kayden

From: Representative Max Gruenbecg

Re: David S. Carter's letter on IB 368, the Uni form Comparative Fault
Act

Enclosed please find a letter from Anchorage attorney David S. Carter on HB 
368, the Uniform Comparative Fault Act. Please place it in the official 
committee file.

Also enclosed are seven copies of his letter. Please place them in each 
committee member's file.

Thank you.



State of Alaska
H O U S E  H E A L T H .  E D U C A T I O N  

A N D  S O C I A L  S E R V I C E S  
(Co-Chairm an)

H O U S E  J U D I C IA R Y  
H O U S E  C O M M U N IT Y  A N D  

R E G IO N A L  A F F A IR S

C O M M I T T E E S

914 C L A Y  C O U R T  
A N C H O R A G E ,  A L A S K A  99503 

(907) 276-6844

P O U C H  V 
J U N E A U , A L A S K A  9981 I 

(907) 465-4968

Representative M ax F. G ruenberg, Jr.
District 11 

Spenard, U pper M idtown A nchorage

November 5, 1985

David S. Carter
420 East 56th Avenue, A

Anchorage, Alaska 99518

Re: IB 368

Dear David:

Many thanks for your thoughtful and well researched letter of October 30 
concerning the Uniform Comparative Fault Act. I very much appreciated your 
clearing up whether non-parties would have their fault adjudicated.-

Your letter definitely sets the issue to rest and is an important addition 
to the record.

I sent a copy of your October 30 letter to each ccnmittee member personally 

and also have sent the original to the House Judiciary Committee staff 
counsel, Hayden Kayden, to put with the other official committee file. I 
have also asked him to put an additional copy of your letter in each 
committee members' bill file— it is that important. I want to be sure that 
each committee member understands what you are saying.

Please keep in touch. You probably have received m y  letter sent to all 
interested parties after the hearing. I think a lot of work needs to be 
done on this legislation and am willing to talk with you and other 
interested attorneys so that we can iron out the kinks and see if there is 
sufficient interest from a broad-based section of the bar for us to adopt 
this legislation.

Please get in touch with me at your earliest convenience.

C o r d i a l i v .

Gruenberg, Jr
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D a v i d  S. C a r t e r
4 2 0  E. 5 6 t h  A v e n u e ,  A
A n c h o r a g e ,  A K  9 9 5 1 8

O c t o b e r  30, 1 9 8 5

H o u s e  J u d i c i a r y  C o m m i t t e e  

A t t n :  R e p r e s e n t a t i v e  M a x  G r u e n b e r g
1 0 2 4  W. S i x t h  A v e n u e  
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  R e p r e s e n t a t i v e  G r u e n b e r g :

D u r i n g  m y  t e s t i m o n y  b e f o r e  t he  J u d i c i a r y  C o m m i t t e e  h e r e  

in A n c h o r a g e  on  O c t o b e r  25, 198 5,  I i n d i c a t e d  to the  C o m m i t t e e
t h a t  I w o u l d  l o o k  i n t o  t h e  q u e s t i o n  o f  w h o s e  f a u l t  w o u l d  be
a p p o r t i o n e d  u n d e r  H o u s e  B i l l  368, th e U n i f o r m  C o m p a r a t i v e  F a u l t  
A c t .  W h i l e  I s p o k e  w i t h  y o u  o n  t he  p h o n e  a f t e r  m y  t e s t i m o n y  on 
th e 2 5 th , I w a n t e d  to p u t  m y  c o m m e n t s  d o w n  in w r i t i n g  for t h e  
b e n e f i t  of o t h e r  C o m m i t t e e  m e m b e r s  a n d  t h e  L e g i s l a t u r e .  It is 
m y  h o p e  t h a t  y o u  ca n i n c l u d e  t h i s  l e t t e r  in th e r e c o r d  so  t h a t  
t h e r e  w i l l  n o t  b e  a n y  c o n f u s i o n  as to w h o s e  f a u l t  is a p p o r t i o n e d  

u n d e r  the U n i f o r m  C o m p a r a t i v e  F a u l t  A c t .

P u r s u a n t  to § 0 9 . 1 7  .020 ( a )(2), a s  c o n t a i n e d  in H o u s e
B i l l  368, t h e  t o t a l  f a u l t  o f  a l l  o f t h e  p a r t i e s  to  e a c h  c l a i m  is 

a l l o c a t e d  a m o n g s t  e a c h  c l a i m a n t ,  d e f e n d a n t ,  t h i r d - p a r t y  
d e f e n d a n t ,  a n d  p e r s o n s  w h o  h a v e  b e e n  r e l e a s e d  f r o m  l i a b i l i t y  
u n d e r  §09. 17 .06 0. T h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s
C o m m e n t  on t h i s  s e c t i o n  s t a t e s  th e f o l l o w i n g :

T h e  l i m i t a t i o n  to p a r t i e s  to t h e  a c t i o n  
m e a n s  i g n o r i n g  o t h e r  p e r s o n s  w h o  m a y  h a v e  
b e e n  a t  f a u l t  w i t h  r e g a r d  to t h e  
p a r t i c u l a r  i n j u r y  b u t  w h o  h a v e  n o t  b e e n  
j o i n e d  as p a r t i e s .  T h i s  is a d e l i b e r a t e  

d e c i s i o n .  It c a n n o t  b e  t o l d  w i t h  
c e r t a i n t y  w h e t h e r  t h a t  p e r s o n  w a s  
a c t u a l l y  a t  f a u l t  or w h a t  a m o u n t  o f  f a u l t  
s h o u l d  b e  a t t r i b u t e d  to h i m ,  or w h e t h e r  

h e  w i l l  e v e r  b e  s u e d ,  or w h e t h e r  t h e  

s t a t u t e  of l i m i t a t i o n s  w i l l  r u n  o n  h i m ,  
et c .  A n  a t t e m p t  t o  s e t t l e  t h e s e  m a t t e r s  

in a s u i t  t o  w h i c h  h e  is n o t  a p a r t y  
w o u l d  n o t  b e  b i n d i n g  o n  h i m .  B o t h
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p l a i n t i f f  a n d  d e f e n d a n t s  w i l l  h a v e  
s i g n i f i c a n t  i n c e n t i v e  for j o i n i n g  
a v a i l a b l e  d e f e n d a n t s  w h o  m a y  b e  l i a b l e .
T h e  m o r e  p a r t i e s  j o i n e d  w h o s e  f a u l t  
c o n t r i b u t e d  to t h e  i n j u r y ,  t h e  s m a l l e r  

t h e  p e r c e n t a g e  of  f a u l t  a l l o c a t e d  to e a c h  
of t h e  o t h e r  p a r t i e s ,  w h e t h e r  p l a i n t i f f  

or d e f e n d a n t .

I t r u s t  t h a t  th is  l a n g u a g e  r e s p o n d s  to y o u r  q u e s t i o n  as 

r a i s e d  d u r i n g  m y  t e s t i m o n y  c o n c e r n i n g  th e a l l o c a t i o n  of f a u l t  

u n d e r  H o u s e  B i l l  368. I a p p r e c i a t e  h a v i n g  h a d  th e o p p o r t u n i t y  
to s p e a k  b e f o r e  t h e  C o m m i t t e e  on O c t o b e r  2 5 t h  a n d  I h o p e  t h a t  
p r o p o s e d  l e g i s l a t i o n  will  b e  g i v e n  s e r i o u s  c o n s i d e r a t i o n  as its  
e n a c t m e n t  is l o n g  o v e r d u e .

V e r y  t r u l y  y o u r s ,

H U G H E S ,  T H O R S N E S S ,  G A N T Z ,
P O W E L L  & B R U N D I N

J .
By:

D a v i d  S. C a r t e r

D S C :ma k
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TO: Members, Torts, Tax a nd Probate Sections

FROM: Deborah O'Regan, Execut ive D i r e c t o r ^ ^ C ) ! ^ ---

RE: Hearings on House Bills in A nchorage

DATE: October 22, 1985

Representative  Max G r u e n b e r g  has informed us that t here will 
be hearings on Friday, O c t o b e r  25 at the Legislative Inform a t i o n  
Office, 6th an.l "K" Streets, at 10:00 a.m. on the following 
b i l l s :

HB 368 - Uniform C o m p a r a t i v e  Fault Act 

HB 408 - Uniform S i m u l t a n e o u s  Death Act 

HB 356 - Assignment of G r o u p  Life Insurance Policies 

HB 358 - Non-Probate Transfers

If you are interested in testifying or would like m o r e  
information, contact M a x  Gruenberg at 276-6844 or his 
le gislative  assistant, C h r i s  C lark at 276-3240.



C I T I Z E N S  C O A L I T I O N  ON TORT REFORM,  I N C .

One o f  t h e  g r a v e s t  p r o b l e m s  - f a c i n g  i n d i v i d u a l s ,  g o v e r n m e n t s  a n d  
b u s i n e s s e s  i n  A l a s k a  t o d a y  i s  t h e  d r a m a t i c  r i s e  i n  l i a b i l i t y  
p r e m i u m s .  A t  t h e  p r e s e n t  t i m e  t h e  p r o b l e m  i s  c o m p o u n d e d  b y  a 
v a r i e t y  o f  - f a c t o r s .  W h i l e  i n s u r a n c e  p r e m i u m s  a r e  b e i n g  
i n c r e a s e d ,  many  i n s u r a n c e  c ompan  i o s  a r e  p u l l i n g  b a c k  -from 
s e r v i c i n g  p o l i c i e s  i n  A l a s k a .  T h e  r i s k s ,  e s p e c i a l l y  i n  t h e  B u s h ,  
a r e  t o o  g r e a t .  L e g i s l a t i v e  r e m e d i e s  a r e  n e e d e d .  F o l l o w i n g  i s  a 
s umma r y  o f  p r o p o s a l s  f r o m  t h e  C I T I Z E N S  C OA L I T I O N  ON TORT REFORM 
I N C .

1. CAP NON-ECONOMIC AWARDS

N o n - e c o n o m i c  a w a r d s  c o m p e n s a t e  a v i c t i m  f o r  p a i n  a n d  
s u f f e r i n g ,  l o s s  o f  c o n s o r t i u m  a n d  o t h e r  i n t a n g i b l e  l o s s e s .  
A c a p  w i l l  e s t a b l i s h  c o n s i s t e n c y  a n d  r e s u l t  i n  p r e d i c t a b l e  
i n s u r a n c e  p r o g r a m s .  We s u g g e s t  a ma x i mum awa r d  o f  $250,000.

A r e c e n t  U n i t e d  S t a t e s  S u p r eme  C o u r t  d e c i s i o n  a l l o w e d  
C a l i f o r n i a  t o  i mp o s e  a l i m i t  o f  $258,080.

MANDATE STRUCTURED SETTLEMENTS

S t r u c t u r e d  s e t t l e m e n t s  p r o v i d e  f u t u r e  p a y m e n t s  t o  t h e  v i c t  ir 
e q u a l  t o  t h e  t o t a l  a w a r d .  T h e  f u t u r e  p a y m e n t s  ar*> 
c o n s  i s  t en t w i t h  t h e  v i c  1 1 m ' s 1o s s .

3.  D I S C LOSE  COLLATERAL INCQME SOURCES

J u r i e s  c u r r e n t l y  a r e  n o t  a l l o w e d  t o  know when  a v i c t i m  h a s  
i n s u r a n c e  c o v e r a g e  a n d  h a s  a l r e a d y  b e e n  c o m p e n s a t e d .  
A c c o r d i n g l y  t h a t  c o v e r a g e  i s  i g n o r e d  i n  . j u r y  a w a r d s .

4.  SET A S L I D I N O  SCALE OF ATTORNEY' S CONT INGENT FEES

A s l i d i n g  s c a l e  w i l l  i n c r e a s e  t h e  p r o p o r t i o n  t o  t h e  v i c t i m  
a s  t h e  amoun t  o f  t h e  a w a r d  i n c r e a s e s .  C u r r e n t  p r a c t i c e  
a l l o w s  an a t t o r n e y  a s e t  p e r c e n t a g e  i i  r e s p e c t i v e  o f  t h e  
amo u n t  o f  t h e  a w a r d .

Th e  C a l i f o r n i a  s l i d i n g  s c a l e  h a s  b e e n  u p h e l d  a s  
c o n s t  i t u  t i o n a l .

5.  MOD I FY  JO I NT  AND SEVERAL L I A B I L I T Y

S e v e r a l  l i a b i l i t y  w i l l  a p p o r t i o n  r e s p o n s i b i l i t y  i n  
a c c o r d a n c e  w i t h  d e g r e e  o f  f a u l t .  U n d e r  c u r r e n t  p r a c t i c e  o f  
J o i n t  a n d  S e v e r a l  l i a b i l i t y ,  a n y o n e  a t  f a u l t  may be  s u b j e c t  
t o  t h e  t o t a l  1i a b i 1 i t y .

1



R EQUI RE I T E M I Z A T I O N  OF ALL JURY ALJARPS

The j u r y  s h o u l d  make i t s  awar d  t o r  damages  w i t h  s p e c i f i c  
amo u n t s .  Damages w i l l  be i t e m i z e d  so as  t o  r e f l e c t  t he  
m o n e t a r y  d i s t r i b u t i o n  among e c o n om i c  l o s s e s ,  n o n-e c o n om i c  
l o s s ,  f u t u r e  l o s s e s ,  p a s t  e x p e n s e s  and o t h e r  l o s s e s  as 
a p p 1 i c a b l e .

S i m i l a r  l e g i s l a t i o n  has  been  a d o p t e d  by t he S t a t e  o f  
I l l i n o i s  i n  May o f  1985.

7. ABOLISH RULE 32

T h i s  e l i m i n a t e s  an a d d i t i o n a l  e x p e n s e .  C u r r e n t  p r a c t i c e  
a l l o w s  j u r i e s  t o make an awa r d  f o r  damages  w h i c h  i n c l u d e s  
a t t o r n e y ' s  f e e s .  Under  R u l e  32, t he  c o u r t  can add up t o  10% 
o f  t he  awa r d  f o r  a t t o r n e y ' s  f e e s .  (An a t t o r n e y  c an  c l a i m  
and r e c e i v e  up t o 10% o f  t he  s e t t l e m e n t  e v en  i f  t he  c a s e  
do e s  n o t  go t o  c o u r t . )

8. MODIFY PREJL JGEMENT INTEREST

I n t e r e s t  s h o u l d  a c c r u e  f r om t he  t i me  o f  awa r d  or  f i r s t  o f f e r  
o f  se 111 ernen t . C u r r e n t  pr  ac t i ce a l l o w s  f  o r  i n t e r e s t  t o  
a c c r u e  f r om t i me  o f  o c c u r a n c e .  T h i s  w i l l  e l  i m i n a t e  an 
u n r e a s o n a b l e  e x p e n s e .

3. REN I SE WRONGFUL DEATH STATUTE

A cap on w r o n g f u l  d e a t h  awa r ds  whe r e  h e r e  are  no  l e g a l  
d e p e n d e n t s  w i l l  e l  i m i n a t e  u n r e a s o n a b l e  e x p e n s e s .  The 
max imum b e n e f i t  p a y a b ' e  f o r  w r o n g f u l  d e a t h ,  i n  i n s t a n c e s  of  
no s u r v i v i n g  depen  de/KlTs, s h o u l d  be 1 i mi t e d  t o  $25 •-•00.

S i m i l a r  l e g i s l a t i o n  e x i s t s  i n  M o n t a n a .

10. PUN I T I NE  DAMAGES

Awards  f o r  p u n i t i v e  damages  s h o u l d  a c c r u e  t o  t he b e n e f i t  o f  
s o c i e t y  as  a w h o l e ,  i e . ,  t he  S t a t e  o f  A l a s k a .

11 . S t a t u t e  o f  L i m i t a t  i o n s

The c u r r e n t  s t a t u t e s  o f  l i m i t a t i o n  s h o u l d  be m o d i f i e d  to 
i n s u r e  t h a t  t h e y  a r e  app l  i c a b l e  t o  a r e a s o n a b l e  t i me  
c e r t a i n .  R e c e n t  i n t e r p r e t a t i o n s  open  t he i n d i v i d u a l  t o 
l i a b i l i t y  t o  an i n d e f i n i t e  t i me  f u t u r e .  The  r e s u l t  i s  t o t a l  
u n p r e d i c t a b i 1i t y  and u n l i m i t e d  e x p o s u r e  i s  an u n i n s u r a b l e  
r i sk .



1 2 . R E Q U I R E  AN A F F I D A V I T  OF ME R I T

A s  a  c o n d i t i o n  o f  f i l i n g  a  c o m p l a i n t ,  t h e  p i  a n  t i f f ' s
a t t o r n e y  m u s t  c e r t i f y  t h e r e  i s  r e a s o n a b l e  a n d  m e r i t o r i '  : s
c a u s e  o f  f i l i n g  t h e  a c t i o n .  T h e  p i  a n t  i f f ' s  a t t o r n e y  . . u s t
c e r t i f y  t h a t  h e  h a s  c o n s u l t e d  a n d  r e v i e w e d  t h e  f a c t s  w i t h  a
c o m p e t e n t  a u t h o r i t y  a n d  h a s  d e t e r m i n e d  t h e r e  i s  r e a s o b n a b l e  
a n d  m e r i t o r i o u s  c a u s e  f o r  f i l i n g  t h e  a c t i o n .

S i m i l a r  a c t i o n  h a s  b e e n  a d o p t e d  b y  t h e  S t a t e  o f  I l l i n o i s  i n  
M a y  o f  1 9 8 5 .

1 3 . S P E C I A L  DAMAGES I N  CO U N T E R C L A IM S

E l i m i n a t e  t h e  r e q u i r e m e n t  t o  s h o w  s p e c i a l  d a m a g e s .  T h i s  
w i l l  r e q u i r e  t h e  p i  a n t  i f f ' s  a t t o r n e y  t o  b e  h e l d  t o  t h e  n a me  
s t  a n d a r d  o f  c  a r e  p r i n c i p l e s  r e q u i r e d  o f  o t h e r  p r o f e  = s  i o n a 1 s .

1 4 . E X P E R T  N I T N E S S E S

S t r i c t  g u i d e l i n e s  m u s t  b e  e s t a b l i s h e d  f o r  e x p e r t  w i t n e s s  
s t a n d a r d s  i n c 1 u d  i n g  c u r r e n t  e x p e r i  e n c e , s u b s t a n t  i a 1 p o r 1 1 o n  
o f  h i s  o r  h e r  t i m e  c u r r e n t l y  i n v o l v e d  i n  t h e  p r a c t i c e  a n d  
d e m o n s t r a t i o n  o f  a  k n o w l e d g e  o J- t h e  s t a t e  o f  t h e  a r t .  
C u r r e n t l y  t h e r e  a r e  s o m e  e x p e ' t  w i t n e s s e s  w h o s e  s o l e  
p r  a c  t  i c e i s  b e i n g  a n  e  x p e r t  w i t  n s s  .

1 5 . UNTRUE A L L E G A T I O N S

L e g i s l a t i o n  i s  n e e d e d  t o  p e r m i t  a w a r d  o f  a t t o r n e y ' s  f e e s  a n d  
p a y m e n t  o f  r  e a s o n a b 1 e e x p e n s e s  f r o m  p a r  t i e s  m a k  i n g  u n t . • u e 
a l l e g a t i o n s  w i t h o u t  r e a s o n a b l e  c a u s e .

C u r r e n t l y  t h e r e  i s  n o  p r o h i b i t i o n  t u  p l a n t i f f s  m a k i n g  
a l l e g a t i o n s  w h i c h  a r e  u n t r u e .  S i m i l a r  l e g i s l a t i o n  h a s  b e e n  
a d o p t e d  b y  t h e  S t a t e  o f  111  i n o i s  i n  M a y  o f  1 9 8 5 .

1 6 . MANDATORY A R B I T R A T I O N

C o n t r a c t s  s h a l l  p r o v i d e  f o r  m a n d a t o r y  a r b i  . r a t i o n .  T h e  l a w  
s h o u l d  p r o v i d e  f o r  j u d i c i a l  r e v i e w  o f  t h e  a r b i t r a t i o n  
h e a r i n g s .  I n  t h e  e v e n t  t h e  m a n d a t o r y  a r b i t r a t i o n  i s  
s u b s t a n t i a l l y  u p h e l d ,  t h e  p a r t y  r e q u e s . i n g  t h e  j u d i c i a l  
r e v i e w  s h a l l  a s s u m e  a l l  c o s + s  a n d  f e e s  r e l a t e d  t o  t h e  a p p e a l .
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OTHER S IG N IF IC A N T  ISSUES

P r o v  ‘ s i on -for e a r l y  d i sm i s e a l  o f  un i n v o  1v e d  p ar t i e s  by
f i l i n g  an A f f i  d a v i t  o-f N o n - I n v o l v e m e n t .

R e q u i r e  r e l e a s e  o-f r e c o r d s  p r i o r  t o  t h e  i n s t i t u t i o n  o f  a 
su i t .

Ma n d a t e  a d v a n c e  n o t i c e  o f  a t  l e a s t  60 d a y s  p r i o r  t o  t he  
c a n c e l l a t i o n  o f  i n s u r a n c e  and p r o v i d e  f o r  a t i m e l y  r e t u r n  o f  
u n e a r n e d  p r e m i u m s .

R e q u i r e  d i s c l o s u r e  o f  s e t t l e m e n t  i n f o r m a t i o n  t o  l i c e n s i n g  
a u t h o r i  t y .

P r o v i d e  r e a s o n a b l e  i m m u n i t y  in a n t i - t r u s t  s u i t s ,  e x c e p t  in
t he  i n s t a n c e  o f  m a l i c e  and  p r o v i d e  p e n a l i t i e s  f o r  f r i v o l o u s  
su i t s .

Make p r o v i s i o n  f o r  r e v i e w  o f  p r o f e s s i o n a l  a c t i v i t i e s  by
p r  o f  e s  s i on a 1 s o c  i e t y .

R e q u i r e  a l l  d i s c i p l i n a r y  a c t i o n s  by  a n y  p r o f e s s i o n a l  g r o u p  
d u l y  c o n s i s t i t u t e d  t o  be r e p o r t e d  t o  l i c e n s i n g  a u t h o r i t y .

L i m i t  a p p l i c a t i o n  o f  s t r i c t  1 i ab i 1 i t y .
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D a v i d  S. C a r t e r  

4 2 0  E. 5 6 t h  A v e n u e  A 

A n c h o r a g e ,  A K  9 9 5 0 2

R e p r e s e n t a t i v e  M a x  G r u e n b e r g  

P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u e n b e r g :

Y o u  m a y  r e c a l l  t h a t  I s p o k e  w i t h  you s e v e r a l  m o n t h s  a g o  r e g a r d i n g  
the  c u r r e n t  l a w s  o n  c o n t r i b u t i o n  a m o n g  j o i n t  t o r t f e a s o r s .  In a 
n u t s h e l l ,  we d i s c u s s e d  h o w  t he  c u r r e n t  s t a t u t e s ,  w h i c h  p r o v i d e  
for p r o  r a t a  c o n t r i b u t i o n  a m o n g  j o i n t  t o r t f e a s o r s ,  a r e  o u t d a t e d  

in l i g h t  of A l a s k a ’s j u d i c i a l  a d o p t i o n  of p u r e  c o m p a r a t i v e  
n e g l i g e n c e  in K a a t z  v. S t a t e , 540 P . 2d 1 0 3 7  ( A l a s k a  19 75 ).  
D u r i n g  o u r  c o n v e r s a t i o n ,  y o u  a s k e d  m e  to c h e c k  to s e e  if t h e r e  
w e r e  a n y  u p d a t e d  v e r s i o n s  of c o n t r i b u t i o n  s t a t u t e s  d e v e l o p e d  by 
t h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s .  
E n c l o s e d  p l e a s e  f i n d  a c o p y  of the " U r ; f o r m  C o m p a r a t i v e  F a u l t  
A c t "  a p p r o v e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  

U n i f o r m  S t a t e  L a w s in 1977.

W h e n  we l a s t  s p o k e ,  w h i c h  w a s  s h o r t l y  b e f o r e  y o u  l e f t  for J u n e a u ,  
y o u  m e n t i o n e d  t h a t  y o u  h a d  b e e n  a p p o i n t e d  to th e J u d i c i a r y  
C o m m i t t e e .  S i n c e  a n y  l e g i s l a t i o n  to a m e n d  A l a s k a ' s  c o n t r i b u t i o n  
s t a t u t e s  w o u l d  n e c e s s a r i l y  p a s s  t h r o u g h  y o u r  c o m m i t t e e ,  I w o u l d  
r e q u e s t  t h a t  y o u  k e e p  a c ;py of the e n c l o s e d  m a t e r i a l s  b e f o r e ,  
p u r s u a n t  to g e n e r a l  prot :ol, s e n d i n g  t h i s  c o r r e s p o n d e n c e  to my  
r e p r e s e n t a t i v e ,  w h o m  I e l i e v e  is R e p r e s e n t a t i v e  B o u c h e r .  I 
w o u l d  be  p l e a s e d  to s e e  y o u  b o t h  t a k e  an  a c t i v e  irole in 

i n t r o d u c i n g  l e g i s l a t i o n  d i r e c t e d  t o w a r d s  a b o l i s h i n g  th e i n e q u i t y  
w h i c h  p r e s e n t l y  e x i s t s  d u e  to A l a s k a ' s  j u d i c i a l  a d o p t i o n  of 
c o m p a r a t i v e  n e g l i g e n c e  b u t  its f a i l u r e  to j u d i c i a l l y  o r  
l e g i s l a t i v e l y  a d o p t  c o n t r i b u t i o n  s t a t u t e s  p a t t e r n e d  for 

c o m p a r a t i v e  n e g l i g e n c e  j u r i s d i c t i o n s .

B a s i c a l l y  I am  in f a v o r  of a d o p t i n g  the U n i f o r m  C o m p a r a t i v e  F a u l t  

A c t  in its e n t i r e t y . N a t u r a l l y ,  t h e r e  m a y  w e l l  b e  p o r t i o n s  of

F e b r u a r y  1 9 , 1985
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th e  A c t  w h i c h  w o u l d  g e n e r a t e  d e b a t e .  F o r  i n s t a n c e ,  §2(d) c a l l s  

for t h e  r e a l l o c a t i o n  of a n y  a m o u n t  u n c o l l e c t i b l e  f r o m  o n e  p a i c y  
a m o n g  t he o t h e r  p a r t i e s ,  i n c l u d i n g  a c l a i m a n t  at  fa ul t,  a c c o r d i n g  

to t h e i r  r e s p e c t i v e  p e r c e n t a g e s  of f a u l t .  I s u s p e c t  t h a t  th e 
p l a i n t i f f ' s  b a r ,  a n d  a n u m b e r  of o t h e r  i n d i v i d u a l s ,  w i l l  f e e l  

t h a t  it is i n e q u i t a b l e  to r e q u i r e  an i n j u r e d  p l a i n t i f f  to s h a r e  
t h e  b u r d e n  of a n  i n s o l v e n t  d e f e n d a n t  w i t h  t he o t h e r  d e f e n d a n t s  to 

the a c t i o n .

C l e a r l y ,  t h e r e  is r o o m  f o r  d i s a g r e e m e n t  h e r e .  M y  o w n  p e r s o n a l  

o p i n i o n  is t h a t  t h e  A c t ' s  t r e a t m e n t  of th is  s i t u a t i o n  is the m o s t  
e q u i t a b l e .  If a p l a i n t i f f  is no t at f a u l t ,  he o r  s h e  w i l l  n o t  b e  
a f f e c t e d  by t h e  r e d i s t r i b u t i o n  of an  i n s o l v e n t  j o i n t  t o r t f e a s o r ' s  
o b l i g a t i o n s .  W h e r e  a p l a i n t i f f  h a s  b e e n  f o u n d  to h a v e  b e e n  
e o n t r i b u t o r i l y  n e g l i g e n t ,  h e  o r  s h e  w i l l  o n l y  b e  r e q u i r e d  to b e a r  
th e  b u r d e n  of a d e f e n d a n t ' s  i n s o l v e n c y  p r o p o r t i o n a t e l y  to the 
p l a i n t i f f ' s  o w n  f a u l t .  T h e  s a m e ,  of c o u r s e ,  is t r u e  of the 
r e m a i n i n g  s o l v e n t  d e f e n d a n t s .  T h e  k e y  w o r d  r e g a r d i n g  th e U n i f o r m  

C o m p a r a t i v e  F a u l t  A c t  is " e q u i t y . "

In sum, it is m y  h o p e  t h a t  t h e  L e g i s l a t u r e  w i l l  b e  a b l e  to a m e n d  
A l a s k a ' s  C o n t r i b u t i o n  ' c a t u t e s  to a m e l i o r a t e  th e c u r r e n t  i n e q u i t y  
d u r i n g  t h i s  s e s s i o n .  T h e  A c t  is p r o s p e c t i v e  a n d  w o u l d  n o t  a f f e c t  
c a u s e s  of a c t i o n  a c c r u i n g  p r i o r  to the  d a t e  of th e  A c t ' s  
i m p l e m e n t a t i o n .  I w o u l d  a l s o  l i k e  to r e f e r  y o u  to t he  p r i m a r y  
c a s e  in A l a s k a  w h i c h  d i s c u s s e s  th e c u r r e n t  s i t u a t i o n  r e g a r d i n g  
c o m p a r a t i v e  n e g l i g e n c e  a n d  p r o  r a t a  c o n t r i b u t i o n .  A r c t  ic 
S t r u c t u r e s ,  In c.  v. W e d m o r e , 6 05  P . 2d 4 2 6  ( A l a s k a  1979 ) s h o u l d  b e  
r e a d  in its e n t i r e t y .  T h e  c o u r t  in A r c t i c  S t r u c t u r e s  d e f e r r e d  to
th e L e g i s l a t u r e  the r e s p o n s i b i l i t y  of a d o p t i n g  c o n t r i b u t i o n
s t a t u t e s  c o n s i s t e n t  w i t h  the a p p l i c a t i o n  of  c o m p a r a t i v e
n e g l i g e n c e .  I w o u l d  a l s o  d i r e c t  y o u r  a t t e n t i o n  to C h i e f  J u s t i c e  

B o o c h e v e r ' s  ( n o w  N i n t h  C i r c u i t  J u d g e )  d i s s e n t i n g  o p i n i o n  in the 
A r c t i c  S t r u c t u r e s  c a s e  a n d  the  A m e r i c a n  M o t o r c y c l e  A s s o c i a t i o n  

c a s e  c i t e d  t h e r e i n .

I w i s h  t h a t  I c o u l d  h a v e  p r o v i d e d  a m o r e  c o m p l e t e  b r i e f i n g  f o r  
y o u  a t t h i s  t i m e  b u t  my w o r k l o a d  h a s  p r e v e n t e d  t h a t

d e v e l o p m e n t .  I s h o u l d  n o t e  t h a t  t h e s e  m a t e r i a l s  a r e  n o t  b e i n g  
s e n t  o n  b e h a l f  of  m y  e m p l o y e r ,  H u g h e s ,  T h o r s n e s s ,  G a n t z ,  P o w e l l  & 
B r u n d i n ,  n o r  d o  I p u r p o r t  to r e p r e s e n t  a n y o n e ' s  o p i n i o n  o t h e r  

t h a n  m y  own . H o w e v e r ,  I am c l e a r l y  n o t  a l o n e  in r e c o g n i z i n g  t h a t  
o u r  c o n t r i b u t i o n  s t a t u t e s ,  f o u n d  at A . S. 0 9 .’ .010, e t  s e q . , n e e d
u p d a t i n g  to r e f l e c t  A l a s k a ' s  a d o p t i o n  of c o m p a r a t i v e  

n e g l i g e n c e .  If yo u,  o r  a n y o n e  e l s e  in t h e  L e g i s l a t u r e  h a v e  a n y  
q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r ,  p l e a s e  feel fre e to c a l l  o n  
me. I w i l l  d o  m y  b e s t  to a d d r e s s  s u c h  i n q u i r i e s .  O n c e  a g a i n ,  I 
w o u l d  h o p e  t h a t  we c a n  g e t  s o m e t h i n g  p a s s e d  ' h i s  s e s s i o n  s i n c e  
t h e r e  is a t w o - y e a r  s t a t u t e  of l i m i t a t i o n s  o n  t o r t  a c t i o n s  a n d  
t h e r e f o r e  a n y  L e g i s l a t i o n  p a s s e d  t h i s  y e a r  w o u l d  n o t  t a k e  f u l l  
e f f e c t  u n t i l  1 9 8 7 ,  u n l e s s  o f  c o u r s e  we look, i n t o  m a k i n g  the 

/ ^ s t a t u t o r y  r e v i s i o n s  e f f e c t i v e  s o o n e r .



Represen tative Max Gru enberg 
February 19, 1985 
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Thank you for your attention to this matter.

Yours very truly,

/ I  ■

David S. Carter

Enclosure
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February 28, 1985

Representative Max Gruenberg 
State Capitol, Pouch V 
Juneau, AK 99811

Attn: Dave Donley

Dear Max:

Enclosed you will find material on the Uniform Comparative 
Fault Act. I spoke with Dave regarding this. I am requesting 
your support for the introduction of this measure in this 
session of the Legislature.

I am writing you on behalf of a subcommittee of the Alaska 
Defense Counsel. On several prior occasions, when the Alaska 
Supreme Court was confronted with the question of the 
allocation of damages among defendants in a comparative 
negligence case by using their comparative fault, they referred 
the matter to the Legislature. This is a situation which is 
p a r ticular ly unfair in those circumstances where one of two or 
more defen dants is insolvent. The Uniform  C o mpa rative Fault 
Act would, I believe, correct this situation. While on the one 
hand it preserves to the pl aintiff the right of joint and 
several liability, i.e. collecting all of his or her judgment 
from one defendant, it permits reapportionment of the insolvent 
defendant's portion of the liability as between negligent 
defendants and com paratively negligent plaintiffs, thereby 
causing all to bear their fair share.

On behalf of the A la ska Defense counsel, I would like to 
recommend this Act in its present form as a solution to a very 
unfair situation. I have enclosed a copy of the Act and some 
background material.



Representative Max Gruenberg 
February 28, 1985 
Page -2-

LYNCH, FARNEY a n d  CROSBY

If it is possible to have this act introduced this year and 
acted upon in this session, I believe that I can generate 
sufficient support to speak in favor of it. If necessary, I 
believe that we can obtain testimony and/or written support 
from the Commissioners on Uniform Laws.

If you have any questions, please do not hesitate to contact 
me.

Very truly yours,

and CROSBY

Timothy M. Lynch

TML/vmd/7
Enclosures

FARNEY



The Law Firm of
{ '̂ y Sehaible. Staley. DeLisio & Cook. Inc
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Representative Max F. Gruenberg, Jr 
State of Alaska 
Pouch V
JuneeiU, AK 99811

<.rrj»'»n L \nungmuii
T im oihv J . Lam b

O f  (!oun«4*l: 
U i l i u m  \ .

Re Uniform Comparative Fault Act

Dear Representative Gruenberg:

Thank you for your" letter of April 18, 1985, along with the 
enclosed copy of the introduced legislation.

I agree with your observation that the chances of legislation 
being enacted are better if the bill remains unchanged. On 
that note, I thought you might be interested in the enclosed 
editorial from the April 12, 1985 edition of the Los Angeles 
Times. I believe California has passed the Uniform Comparative 
Fault Act, but I am not certain. Perhaps one of your aides 
might wish to obtain a copy of the referenced SB 75. This is 
only a suggestion, since I know you and your staff are very 
heavily preoccupied with end of the session matters, and other 
constituent concerns.

Thank you very much for your attention.

Sincerely,

S C K A I B L E , STALEY. DeLISIO & COOK, INC.

MCG/slb 
E n e l .
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THE CASE FOR JUDICIAL ADOPTION 
OF COMPARATIVE FAULT IN SOUTH 

CAROLINA
J e r r y  J .  P h i l l i p s *

I .  I n t r o d u c t io n

A review of the reasons why a com parative-fau lt doctrine 
ahould be adopted  in South  Carolina has been ably done else­
where.1 T he pressing issue in Sou th  C arolina is w hether th is 
doctrine should be adopted  judicially  or legislatively. I t  is clear 
that the judiciary, as well as the  legislature, has the  power to 
adopt a com parative-fault rule.* T he  real question is w hether, as 
a m atter of policy, the  courts should defer to th e  legislature in 
this area. T he  thesis of th is  article is th a t the courts should take 
the initiative in view of the  com plexity of the  problem s associ­
ated with such a change in the  law. T hese problem s call for the 
kind of fine-tuning th a t is more a characteristic  of jud icial deci­
sion making than  of legislative enactm ent.

Moreover, prior holdings of the  South  C arolina Suprem e 
Court m andate th a t some action be taken  in th is area. T h is  
court has held th a t a com parative-fau lt doctrine th a t applies to 
only one class of individuals is unconstitu tional as violative of

• Professor of Law, University of Tennessee School of Law. A.B., Yale University, 
1956; J.D., Yale Law College, L961; M.A., Cambridge University, 1964.

This article is an outgro\rth of a CLE speech the author delivered to the bench and 
bar of South Carolina at Columbia in March of this year under the joint auspices of the 
South Carolina Bar and University of South Carolina School of La"/. The author grate­
fully acknowledges the helpful suggestions of Professor David G. Owpn of the University 
of South Carolina School of Law.

1. See generally Svmposium: Comparative Negligence in Louisiana, 40 L a. L . R ev . 
289 (1980); Commen'ary, A Call for the Adoption of Comparatiue Negligence ir South  
Carolina, 31 S.C L. ' i E V .  757 (1980).

2. Several v atas have adopted judicially a comparative-fault doctrine. See, e.g., 
K «U  v. State. 540 P.2d 1037 (Alaska 1975); Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 
P-2d 1226. 119 Cal. Rptr. 858 (1975); Hoffman v. Jones. 280 So. 2d 431 (Fla. 1974); 
PUcek v. City of Starling Heights, 405 Mich. 633, 275 N.W.2d 511 (1979); Bradley v. 
Appala- ,iian Power Co., 256 S.E.2d 879 (W. Va. 1979). See generally Comments on Maki 
v. Frellc—Comparative v. Contributory Negligence: Should the Court or Legislature De­
cide? 21 Vand. L. R ev . 889 (1968).
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equal protection of the  law.3 Yet, Sou th  Carolina has some com ­
parative-fau lt rules th a t apply to only a p a rt of the field of torts 
law. U nder the  South  Carolina co u rt’s in terp re ta tion  of equal 
protection, these rules either should be struck  down as unconsti­
tu tional or extended to the en tire  field of to r t law. Since these 
rules are longstanding and fundam ental to to rt law, the ir ex ten­
sion ra th e r than  expungem ent is the  desirable alternative.

II. T h e  Scope op t h e  D o c t r in e

A. Forms of the Doctrine

N um erous decisior n u s t be m ade abou t the  scope of the 
com parative-fru lt doctnne. Among the m ost im portan t is the 
appropria te  form  to udopt, “ p a rtia l” (or "m odified”) and  “ pure" 
being the  usual cho ices/ U nder a partia l system , a p lain tiff may 
recover only as long as his fau lt is no t as g reat as— or, some 
courts say, no t greater th a n —th a t  of th e  defendant. T he pure 
system  allows a p la in tiff to  recover against a defendan t who is 
proxim ately a t  fau lt to any degree. A m inority  of jurisdictions, 
m ostly by jud icial decision, have adop ted  the pure form as the 
m ost equitable.® T he m ajority, however, have adopted  one of the 
partia l forms in th e  belief th a t it is unfair to allow a plain tiff to 
recover when he is either equally a t  fault, or more a t fault, than 
the defendant.®

T he partia l form has some u n fo rtunate  a ttribu tes. For ex­

3. Marley v. Kirby, 271 S.C. 122, 245 S.E.2d 604 (1978). Sec text accompanying 
notes 44-46 infra.

4. See Commentary, supra note 1, at 776-77.
In a recent article the proposition is persuasively advanced that, under a state con­

stitutional “intermediate” (as opposed to either a "strict” or a "rationaJ-basis”) standard 
of review, a “modified" comparative-fault system is unconstitutional under the equal 
protection clause. See Sowle & Conkle. Comparative Negligence v e fu s  the Constitu­
tional Guaranty of Equal Protection: A Hypothetical Judicial Decisioi ', 1979 Dukz L.J. 
1083. The constitutional reasoning is the same as that of the South Carolina Supreme 
Court in Marley v. Kirby, 571 S.C. 122, 245 S.E.2d 604 (1978), and indicates that South 
Carolina is constitutional! required to adopt a "pure” rather than a "modified" form of 
comparative fault. The article also prei nts a thorough and well-reasoned analysis of the 
disadvantages of modified comparative fault and the superior features of a pure system 
of comparison. See Sowle & Conkle, supra.

5. See Kaatz v. State, 540 P.2d 1037 (Alaska 1975); Li v. Yellow Cbu Co., 13 Cal. 3d 
804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975); Hoffman v. Jones, 280 . 2d 431 (Fla. 
1974); Placek v. City of Sterling Heights, 405 Mich. 638, 275 N.W.2d 511 (1979).

6. See, e.g., Bradley v. Appalachian Power Co., 256 S.E.2d 879 (W. Va. 1979).
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ample, while the  doctrine of last clear chance is usually abol­
ished under a system  of com parative fault, it would presum ably 
become applicable again under the partia l form once the p la in ­
tiff’s fault equaled or was greater than  th a t of the defendan t.7 
This application could resu lt in a plaintiff, barred  from partia l 
recovery because of the degree of his fault, nevertheless recover­
ing his en tire dam ages by virtue of the last clear chance doc­
trine. T his doctrine is widely recognized as unsound and merely 
an in term ediate step  between the  harsh  common-law rule of 
contributory negligence and  th e  more equitab le rule of com para­
tive fau lt*

T he be tte r view is th a t under a partia l system  the ju ry  
should be instruc ted  on th e  effect of its verdict, i.e., th a t a find­
ing of 50% fault— or 51% under some system s—of p lain tiff will 
bar his recovery entirely.* T he need for this practical instruction  
indicates ano ther deficiency of the partia l system: the ju ry ’s op ­
portunity  to  tw ist or bend its basic factual determ inations in o r­
der to achieve the resu lt it desires. I t 3eems b e tte r to allow the 
jury to  reach its factual determ ination  untram m eled by such 
considerations. In  add ition , it is difficult to see why a single d e ­
gree change in the m iddle range of fau lt should have the drastic  
effect of barring  recovery.

B. Areas of Application

C om parative fau lt reduces ra th e r th an  precludes recovery 
when p la in tiff is eontribu torily  negligent. C ourts also usually ap ­
ply the doctrine when p la in tiff is charged w ith im pliedly assum -

7. "Of coune, when a state has modified comparative negligence a strong argument 
could be made that last clear chance should still apply when negligence is not com­
pared." V. S c h w a r tz ,  C o m p a ra t iv e  N e g l ig e n c e  § 7.2, at 139 (1974). Last clear chance 
may be retained as on exception to comparative fault, but the trend is to abolish it as a 
general exception. Id.

8. See James, Last Clear Chance: A Transitional Doctrine, 47 Ya le  L.J. 704 (1938). 
The doctrine does, however, serve the useful purpose of mitigating the harshness of the 
all-or-nothing t>\j in a contributory negligence jurisdiction.

9. Thomas v. f ‘Jem Township Bd. of Trustees, 224 Kan. 539, 548-52, 582 P.2d 271, 
278-80 (1978).

The 51 To-49% rule is preferable to a 50%-50% bar if the jury is not instructed on 
the effect of its verdict, "because a 50-50 apportionment is a very comfortable one for 
juries." W. P r o s s e r ,  J. W a d e , & V. S c h w a r tz ,  T o r t s  C a s e s  a n d  M a t e r i a l s  610 (6th od. 
1976). The jury’s intent to so apportion would be frustrated by a 50% -50% cutoff rule of 
which it was unaware.
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ing a known risk in a voluntary  and  unreasonable m anner10 and 
when p laintiff i3 charged w ith foreseeable misuse or p roduct.11 
T here  may be some areas when plain tiff’s fau lt will not be used 
to reduce recovery even under a com parative-fault rule. T rad i­
tionally, con tribu tory  negligence has been no defense to a charge 
of willful m isconduct13 and  the  sam e rule m ay apply  to com para­
tive fau lt.13 Sim ilarly, con tribu to ry  negligence (and perhaps 
com parative fault) is inapplicable when defendan t has violated a 
s ta tu te  enacted to  p ro tec t the  p la in tiff against his own fau lt.14 If 
p la in tiff were injured because of the failure of defendan t to pro­
vide a safety  device whose purpose is to guard against the very 
conduct of plaintiff, th a t  caused the injury, contribu tory  negli­
gence (and arguably com parative fau lt; m ay no t be applied.18 
Sim ilarly, con tribu tory  negligence (and perhaps com parative 
fault) m ay no t be applied  to  workplace injuries when plaintiff is 
required  to  work near a dangerous condition created by 
d efendan t.18

All of these no -con tribu to ry-fau lt rules should probably be 
elim inated under com parative fau lt, however, since they are in 
conflict w ith the  basic policies underlying its adoption. T he rules 
probably  orig inated  in p a r t to alleviate the harshness of the con­
trib u to ry  negligence rule and, w ith the  adoption of com parative 
fault, th is reason for the rules disappears. Also, leaving arguably 
a rb itra ry  exceptions to the  basic doctrine of com parative fault

10. See, e.g., Sunday v. Stratton Corp., 136 Vt. 293, 390 A.2d 398 (1978).
11. See, e.g., Butaud v. Suburban Marine & Sporting Goods, Inc., 555 P.2d 42 

(Alaska 1976); General Motors Corp. v. Hopkins, 548 S.W.2d 344 (Tei. 1977). Hopkins 
has been overruled with respect to its definition of an "unreasonably dangerous” product 
in strict liability design defect cases. Turner v. General Motors Corp., 584 S.W.2d 344. 
847 (Tex. 1979). Hopkins still stands for the proposition that comparative fault applies 
in products liability "foreseeable miauae" cases. See also Fischer, Products Liabil­ity—Applicability of Comparative Negligence to Misuse and Assumption of the Pish. 
43 Mo. L. Rev. 431 (1978).

12. W. P r o s s e r ,  H a n d b o o k  or t h e  L aw  or T o r t 3  § 65, at 426 (4th ed. 1971).
13. See generally Owen, The Highly Blameworthy Manufacturer: Implications on Rules of Liability and Defense in Products Liability Actions. 10 Ind. L. Rev. 769 (1977>.
14. See W. P ro s s /c r ,  supra note 12, a t 425-26.
15. Bexiga v. H a 'ir Mfg. C o , 60 N.J. 402, 412, 290 A.2d 281, 285 (1972). The de­

fense of contributor, negligence is especially weak when d 'endant has represented his 
product to be safr and plaintiff relies, perhaps imprudently, on the representation. Set 
Twerski, The Un and Abuse of Comparative Negligence in Products Liability, 10 Ind. 
L. R ev. 797 S -c-im  U.?77).

16. D. N o e l  & J. P h i l l i e s ,  P r o d u c t s  L ia b i l i ty  in  a  N u t s h e l l  242-43 (I974)(charge
of assumption of the risk).

1980]

may well conflict 
ceptual view of ec 
why the policy un 
into consideration 
fault.

A growing nu 
tive-fault principle 
courts have been 
difficulty of compe 
lief th a t the polic: 
considering plainti 
The policy argum e 
assum ption of the 
bar to recovery in 
conduct are releva: 
contributory  neglig 
of the  fact th a t the 
tion of risk, and  m

T he doctrinal 
more difficult. Som 
degrees of causatio 
may be very differe 
used.33 T he Unifor

17. See Marley v. Kiri 
ing notes 45-51 infra.

18. See Fischer, supra 
Strict Products Liability, 3 
of the risk, but not contrib' 
Holdsclaw v. Warren & Bn

19. See, e.g., Kinard v 
(1976); Seay v. Chrysler Cc 
ment, Comparative Contrib 
13 C r e ig h to n  L. R ev. 889 (: 
at-fault and strictly liable c

20. See D. N o e l & J . I
21. See, e.g., Murray v. 

Cir. 1979). The California Si 
•tantial percentage" of the 
plaintiff “for the proportior 
unless it demonstrates that 
injuries.” Sindell v. Abbott I 
Rptr. 132, 145 (1980).

22. See Twerski, supra



1980] C o m p a r a t i v e  F a u l t 299
may well conflict w ith the  South  Carolina Suprem e C ourt's con­
ceptual view of equal pro tection .17 T here is, however, no reason 
why the policy underlying these various rules may not be taken 
into consideration as a relevant factor in assessing com parative 
fault.

A growing num ber of jurisdictions have applied com para­
tive-fault principles to s tr ic t products liability litigation .1* Some 
courts have been unwilling to  do so because of the conceptual 
difficulty of com paring fau lt w ith no-fault and because of a be­
lief th a t the policies underlying s tric t liability m ilita te  against 
considering plain tiff’s m isconduct as being relevant to liability.19 
The policy argum ent seems weak. P lain tiff’s fault in the form of 
assum ption of the risk and  unforeseeable misuse is trea ted  as a 
bar to recovery in s tric t liability. If some types of p lain tiff m is­
conduct are relevant to s tric t liability, it is difficult to  see why 
contributory  negligence is no t also relevant— particularly  ii view 
of the  fact th a t the  defenses of contributory  negligence, aosump- 
tion of risk, and misuse often overlap.20

T he doctrinal problem  in comparing fault w ith no-fsu lt is 
more difficult. Some* courts tn, t  the issue as one of comp v  ing 
degrees of causation21 ra th e r than  of fault, although the results 
may be very different if a cause ru ther than  fault com parison is 
used.22 T he Uniform Com parative F au lt Act allows considera-

17. See Marley v. Kirby, 271 G.C. 122, 245 S.E.2d 604 (1978). See text accompany­
ing notes 45-51 infra.

18. See Fischer, supra note 11, at 431; Case Comment. Comparative Negligence and 
Strict Products Liability, 38 O h io  S t. L.J. 883 (1977). Some courts compare assumption 
of the risk, but not contributory negligence, in strict products liability actions. See. e.g.. 
Holdsclaw v. Warren & Brewster, Or. A pp .   607 P.2d 1208 (1980).

19. See, e.g., Kinard v. The Coats Co., 37 Colo. App. 555. 557, 553 P.2d 335. 837
(1976); Seay v. Chrysler C orp., Wash. 2 d  , 609 P.2d 1382 (1980). But see Com­
ment, Comparative Contribution and Strict Tort Liability: A Proposed Reconciliation, 
13 C r e ig h to n  L. R ev. 889 (1980)(suggesting equal division of liability, between or among 
at-fault and strictly liable cotortfeasors, as the most equitable system).

20. See O. N o e l  & J. P h i l l i e s ,  supra note 16, at 219-22.
21. See, e.g., Murray v. Fairbanks Morse, Beloit Power Syss., Inc., 610 F.2d 149 (3d 

Cir. 1979). The California Supreme Court recently held that any manufacturer of a "sub­
stantial percentage” of the market of the drug DES could be held liable to er. injured 
plaintiff "for the proportion of the judgment represented by its share of tha, market 
unless it denoiiJtrates that it could not have made the product which caused plaintiff's
injuries.” Sindeli v. Abbott Laboratories, Cal. 3 d   __ _ 607 P.2d 924, 937, 163 Cal.
Rptr. 132, 145 (1980).

22. See Twerski, supra note 15, at 821-22.
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tion of both  fau lt and  causation in apportioning liability.33 
O thers have urged th a t m arketing a defective p roduct m ay be 
viewed as blam ew orthy for purposes of fau lt com parison even 
though the  defective condition was la ten t and not reasonably 
discoverable.34

South  C arolina has a special problem  in judicially adopting 
com parative fau lt for s tr ic t to r t liability  since the  G eneral As­
sembly has adop ted  the  R esta tem en t (Second) of T orts Section 
402A,3* including th e  com m ent th a t m akes assum ption of the 
risk a com plete defense and  abolishes con tribu tory  negligence as 
a defense.3® In  order to  in tegrate  s tric t to rt liability  into com par­
ative fault, certain  portions of these enactm ents would have to 
be repealed. A lternatively, they  m ay be declared unconstitu ­
tional under th e  equal protection rationale discussed below.37 In 
any event, there  is no legislation to p reven t the South  Carolina 
judiciary from  applying com parative fau lt to  all negligence ac­
tions and to s tr ic t liability  actions based on breach of express or 
im plied w arranties.3®

23. U n tto rm  C o m p a ra t iv e  F a u l t  A c t  § 2(b), reprinted in 40 La. L. R ev. 403, 419 
(1980).

24. dee Twerski, From Defect to Cause to Comparatii > Fault—Rethinking Some 
Product Liability Concepts, 60 M a r q .  L. R ev. 297, 331 (1977), Wade, Products Liability 
and Plaintiff's Fault— The Uniform Comparative Fault Act, 29 M e r c e r  L. R ev. 373, 
377 (1978).

25. See S.C. C o d e  A n n . § 15-73-10 (IS H j) . See generally Montgomery & Owen, Re­
flections on the Theory and Administration of Strict Tort Liability for Defective Prod­
ucts. 27 S.C.L. R ev. 803 (1976).

26. See S.C. C o d e  A n n . § 15-73-20 (codifying the last sentence of R e s ta t e m e n t  
(S e c o n d )  op T o r t s  § 402A, Comment n (1965)). The legislature has incorporated by 
reference all comments to § 402A as the legislative intent. See S.C. C o d e  A n n . § 15-73-30 
(1976).

27. See text accompanying notes 45-47 infra.

28. An action for breach of express or implied warranty is a form of strict liability. 
D. N o e l  & J. P h i l l ip s ,  supra note 16, a t  13. Privl'.y of contract is not required in an 
action for breach of express or implied warranty in South Carolina. JK T Co. v. Hard­
wick, —  S.C   265 S.E.2d 510 (1980); Casque v. Eagle Mach. Co., 270 S.C. 499, 502-
03, 243 S.E.2d 831, 832 (1978).

The insp*ci.on language of U.C.C. § 2-316(3)(b) and the proximate cause language 
of U.C.C. § 2-715(2)(b) can be read as introducing to some extent a contributory negli­
gence defense into warranty law. See also U.C.C. § 2-314, Comment 13; id. § 2-715, Com­
ment 5. These Code sections may, however, be glossed to allow application of a compara­
tive fault standard and the comments are not binding on the courts.

£
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C. Multiple Defendants

W hen there  is more th an  o -; defendant, a num ber of 
problems arise in applying com paiative fault. Of fundam ental 
im portance is the  issue of w hether the concept of jo in t and  sev­
eral liability should be retained. A num ber of jurisdictions reta in  
the concept,18 while a few provide for apportionm en t of liability  
between or am ong defendan ts.30 U nder the  apportionm en t ap ­
proach, if p la in tiff were 20% a t fau lt and each of two defendan ts 
were -10% a t fau lt, p la in tiff could recover only 40% of his dam ­
ages from  any one of tho defendants. U nder trad itional p rinci­
ples of jo in t and  several liability, he could obtain  a judgm en t for 
80% of his dam ages against e ither or bo th  defendan ts, although 
he could only collect the  80% once— in whole from  one defen­
dant or in p a r t from each.

A pportioning liability  between or among defendan ts when 
all parties are a t fau lt seems more sensible than  jo in t and  sev- 
e-al liability. T here  is no good reason why one a t-fau lt defen- 
d.int should be responsible for th e  fau lt of ano ther solvent de­
fendant. L et the  burden  of seeking recovery from  the o ther 
defendant lie w ith the culpable p la in tiff who invokes the co u rt’s 
aid. If p la in tiff is w ithout fault, a culpable defendan t should 
probably bear the loss of ano ther defendan t who is unable to 
pay. If  p la in tiff is no t a t fau lt and  all defendants are solvent and 
before the court, the question of w hether or no t to  apportion  
seems academ ic. If  a solvent defendan t is no t before the court, 
however, the  innocent p la in tiff probably should have a jo in t and 
several judgm en t and the  culpable defendan t or defendan ts 
should then  have the  burden  of seeking contribu tion . An inno­
cent p la in tiff should no t be penalized to th e  advantage of an at- 
fault defendan t.

W hen a claim  cannot be collected against one of the  defen ­
dants and  p la in tiff is partly  a t fault, the approach  of the  U ni­
form C om parative F au lt Act is to  apportion  the  uncollectible lia­
bility between the  a t-fau lt p la in tiff and  th e  o ther defendan t or 
defendants who can pay, on the basis of th e ir relative degrees of

29. See Butaud v. Suburban Marine & Sporting Goods, Inc.. 555 P.2d 42 (Alaska 
1976): Daly v. General Motors Corp., 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr. 380 
(1978).

30. See Wilson v. Probst, 224 Kan. 459, 581 P.2d 380 (1978); Ohio River Pipeline 
Corp. v. Landrum, 580 S.W.2d 713 (Ky. I979)(permissive several liability).
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fault. T hus, if p laintiff A is 20% a t fau lt and defendants B and 
C are each 40% a t fault, bu t C is unable to pay, A will bear two- 
six ths of C’s responsibility and B the rem aining four-sixths. If A 
is w ithout fault, then  B would bear the  en tire responsibility for 
C’s fau lt.11

A rela ted  problem  arises when one defendant settles with 
the  plaintiff, who then  sues a cotortfeasor. T he cotortfeasor 
should receive a cred it against his liability a t least equal to  the 
se ttlem en t am ount. T he approach of the Uniform Act is to grant 
a c red it equal to the  full am ount for which the settlo r would 
have been liable had  the p lain tiff taken  judgm ent against him .11 
T his approach  will ten d  to discourage settlem ents, bu t its virtue 
is th a t  the  rem aining defendan t is no t prejudiced by the conduct 
of o thers over whom he has no control. I t may be necessary to 
re ta in  the  se ttlo r as a  party  in the  litigation between plaintiff 
and  the  nonsettling  defendan t in order to get a fair determ ina­
tion of the degrees o f fault.

A final m ajor issue is how to determ ine relative degrees of 
fau lt when a partia l com parative-fault rule is applied. Specifi­
cally, should  p lain tiff’s fau lt be com pared w ith all defendants to ­
gether or w ith each defendan t separately  for purposes of de ter­
m ining th e  apportionm en t cutoff po in t?  P la in tiff m ay be able to 
recover under th e  form er approach even though he could not 
under th e  la tter. For example, suppose plaintiff A is 30% at 
fault, defendan t B is 50% a t fault, and  defendant C is 20% a t 
fault. In  a partia l com parative-fault jurisdiction, A would be un-

31. See U n ifo rm  C o m p a ra tiv e  F a u l t  A c t  § 2(d). This Act thus partially dispenses 
with joint liability when plaintiff ia at fault and his claim against another defendant is 
uncollectablr. The a-.thor's proposal would go further and place the onus on the culpable 
plaintiff, ratu jr th' on the culpable defendant, to seek contribution from another de­
fendant; if this contribution is not available, that liability should then be shared among 
the remaining parties at fault as described in the Uniform Act. On the other hand, the 
burden of establishing the proper apportionment of damages should be placed on the 
defendants. See text accompanying notes 34-86 infra. If this burden is not carried, either 
liability would remain joint and several or the factfinder would be permitted to make a 
rough apportionment. See Phillips, An Analysis of Proposed Reform of Products Liabil­ity Statutes of Limitations, 56 N.C.L. R rv . 663, 667-68 (1978).

32. U n ifo rm  C o m p a ra tiv e  F a u l t  A c t  § 6. The two possibilities discussed in the text 
contemplate releasing the settlor from liability for contribution. A third possibility is to 
allow the nonsettling tortfeasor to seek contribution against the settlor. This was the 
solution of the 1939 U n ifo rm  C o n t r ib u t io n  A c t  and it has a substantial deterrent effect 
on settlements. The three methods of treating settlements are discussed in the comment 
to § 6 of the Uniform Comparative Fault Act.
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able to recover anything against C if A’s fau lt is com pared solely 
with C’s, since A ’s fault is g reater th an  th a t of C. If  the  fau lt of 
B and C are com bined for purposes of com parison, A can recover 
against both B and  C (either jo in tly  and severaLy or 50% and 
20% of the dam ages respectively), since 30% is less th an  70% .33

T he be tte r rule seems to  be to com bine the  defendan ts’ 
fault for purposes of com parison. T o do otherw ise m ay resu lt in 
a culpable defendan t not being liable to p la in tiff a t all. M ore­
over, in the  event of such nonliability, thorny  questions arise 
concerning how th a t liability should be allocated betw een or 
among p laintiff and  the rem aining defendan t or defendan ts. If a 
remaining defendan t "bears any  portion of th a t  liability, fu rther 
complications arise regarding possible claims for con tribu tion  by 
tha t defendan t against the defendan t who is no t liable to p la in ­
tiff.34 T here  is also the  undesirable possibility th a t  in th e  con tri­
bution action the degrees of fau lt would be determ ined  in differ­
ing proportions th an  they were in the original suit.

Com bining the  defendan ts’ fau lt for purposes of com parison 
in a partia l com parative-fault system  norm ally will avoid the 
problems discussed in the preceding paragraph, since e ither all 
guilty defendan ts in a single su it should be liable or none should 
be.39 T his com bining of fault, argues for a pure ra th e r th an  a p a r­
tial com parative negligence approach, since the  com bination 
may resu lt in a p lain tiff recovering against a defendan t who is 
less a t fau lt than  plaintiff. U nde: a pure com parative-fault ap ­

33. Compare Graci v. Damon, Mails.   383 N.E.2d 842 (1978)(p!aintifT3 fault
measured against all defendants' combined liability) with Cartel Capital Corp. v. Fireco, 
161 N.J. Super. 301, 391 A.2d 928 (1978)(plaintifFs fault measured against that of each 
defendant).

34. That one tortfeasor is immune from liability to Haintiff does not mean that he 
is immune from a claim for contribution by a cotortfee The authorities ore divided. 
Compare Chamberlain v. McCleary, 217 F. Supp. 591 (E.D. Tenn. 1963) (no contribu­
tion) with Nolechek v. Gesaule, 46 N.Y.2d 332, 385 N.E.2d 1268, 413 N.Y.S.2H 340 
(1978)(contribution allowed).

35. If several suits are involved, however, there may t  ‘ coi.dieting results as to per­
centages of fault. As Dean Wade observes, "(b]oth plaintif.'s and defendants have suffi­
cient incentives to join other negligent persons, since this will have the effect of reducing 
••ueir percentages of responsibility." Wade, Comparative Negligence—Its Development 
in the United States and its Present Status in Louisiana, 40 L a. L . R ev . 299, 311
(1980). Not all parties may be suable in a single Jurisdiction, however, if they lack mini­
mal contacts with that jurisdiction. After World-Wide Volhcw.tgen v V-oodsnr..
100 S. Ct. 559 (1980), the mere occurrence of a tort within a jurisdiction is not a suni- 
cient basis for asserting long-arm jurisdiction over a tortfeasor.
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proach, it makes no difference whether the defendants’ degrees 

of fault axe combined or not for purposes of relative comparison, 

since plaintiff’s relative degree of fault will not bar recovery a3 
long as any defendant is also at fault in any degree.

D. Setoff

A  limited but important problem exists for jurisdictions 

that adopt either a pure comparative-fault rule or one that al­

lows partial recovery as long as plaintiff’s fault is not greater 

than that of defendant. The problem is whether or not setoff 

should be allowed when both parties have a claim against each 

other.5* Suppose, for example, under a “not-greater-than” rule, 

that A  and B are both injured in an accident in which each is 

equally at fault and that each suffers $10,000 damages. Shall 

each be required to pay the other $10,000 or shall the claims be 

set off against each other with no actual payment at all?

If either A or B is insured, the insurer benefits from a set­

off to the detriment of the insured or the claimant, probably 

contrary to the expectations of the insured. If the attorney for A 
or B is hired on a contingency fee basis, he or she m a y  also suf­

fer by setoff through diminution of the res out of which his or 
her fee is to be paid. Both of these considerations militate 

against the use of setoff.

Other considerations arise if one of the claimants is judg­

ment-proof. Suppose A is insured and has a claim for $10,000 
against B, who is judgment-proof and has a claim for $15,000 
against A. It would seem equitable that A ’s claim be satisfied 

out of his own insurance before any payment is made to B. Sup­
pose the same facts, except that A  is solvent but uninsured. In 

this situation, equitable considerations favor allowing A  to set 
off B ’s liability against A ’s own liability.37 These dispositions

36. A claim for set-off can arise only in a pure comparative-fault jurisdiction or in a 
not-greater-than-partial-fault jurisdiction where each party's fault is the same. In all 
other situations, one party's fault wili be greater than that of the other and he, therefore, 
will be barred from any recovery.

Some jurisdiction allow setoff. See V. S c h w a r t z , supra note 7, § 19.3. The Rhode 
Island comparative-fault statute expressly prohibits setoff. R .I. G e n . L a w s  § 9-20-4.1 
(Cum. Supp. 1979).

37. The Uniform Comparative Fault Act provides:
A claim and counterclaim shall not be set off against each other, except by

agreement of both parties. On motion, however, the court, if it finds that the
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avoid conferring a windfall o~ less w orthy parties who are un in ­
sured or insolvent.

E. Contribution

While adoption of com parative fau lt docs no t com pel adop­
tion of a rule of contribution am ong cotortfeasors,11 logic and 
sound policy suggest th a t both be adopted. W hen fau lt is d i­
vided between cotortfeasors on a degree-of-fault basis.1* no 
tortfeasor is im m une from contribution  because his or her fau lt 
is less than  th a t of the other; by analogy, a pure com parative 
fault s tandard  should be used in determ ining  a p la in tiff’s claim 
against a defendant. Adoption of this kind of com parative con­
tribution rule m ay be particularly  necessary in Sou th  Carolina 
as a resu lt of the s ta te ’s crashw orthiness doctrine discussed 
below /0

W hen jo in t and several liability is no t re ta ined  w ith com­
parative fault, the  need for contribution  is elim inated, a t least 
when all parties are joined in a single suit. In th a t situation, a 
defendant would never be required to  pay more th a n  his equ ita ­

obligation of either party is likely to be uncollectible, may order that both par­
ties make payment into court for distribution. The court shall distribute the 
funds received and declare obligations discharged as if the payment into court 
by either party had been a payment to the other party and any distribution of 
those funds back to the party making payment had been a payment by him to 
the other party.

U nw orm  C om parative  F ault A ct § 3.
38. The Washington Supreme Court refused to adopt contribution merely because 

the state had a rule of comparative fault. Wenatchee Wenoka Growers Ass‘n v. Krack 
Corp., 89 Wash 2d 847, 576 P.2d 288 (1978). The Connecticut Supreme Court found that 
the legislature's sdoption of comparative fault did me evidence a legislative intent to 
abolish that state's no-contribution rule. Gomeau v. Forrest, 176 Conn. 523, 409 A.2d 
1006 (1979).

South Carolina presently does not allow a claim for contribution. Adcox v. American 
Home Asaur. Co., 258 S.C. 331, 188 S.E.2d 785 (1972).

39. While some jurisdictions allow contribution on an equal basis, see, e.g., T e.nn. 
C o d e  A n n . § 23-3102(b) (Supp. 19791, others divide liability hased on degree of fault. See 
Phillips, Contribution and Indemnity in Products Liability, 42 T e n n .  L. R ev. 85 (1974). 
The latter approach is the one adopted by the Uniform Comparative Fault Act, §§ ?., 4.

Some jurisdictions allow complete recovery by a "passively" negligent tortfeasor 
against a cotortfeasor who is "actively" negligent, although this rule has been severely 
criticized and rejected by other jurisdictions. See Missouri Pac. R.R. v. Whitehead & 
Kales Co., 566 S.W.2d 466 (Mo. 1978). The actively negligent tortfeasor under this rule, 
like the more-at-fault plaintiff in a partial comparative-fault jurisdiction, would be 
barred from seekine contribution.

40. See text t-companying notes 80-82 infra.
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ble share. If all m atters are not litigated  in a single lawsuit, diffi­
cu lt problem s of loss appo rtionm en t arise. T he litigan t’s self-in­
te rest norm ally should be a strong  incentive to jo in  all likely 
parties whenever possible.41

F. Recc^ ‘ulation

T hus, there are a num ber of difficult problem s and policy 
choices connected with th e  adoption  of com parative fault and 
the  previous discussion highlights ra th e r than  exhausts the list 
of such considerations.42 I t  seems em inently  app rop ria te  for the 
Sou th  C arolina Suprem e C ourt to  ad o p t com parative fault, in­
stead  of trea ting  the sub ject solely as a m a tte r for th e  legisla­
ture. T he na tu re  of the  problem s and policies to  be considered 
are more su itab le  to judicial analysis th an  to  a legislative resolu­
tion m ade in response to political concerns and  special-interest 
group pressures. Even if  a com parative-fau lt s ta tu te  were 
adopted, i t  is likely th a t m any m ajor issues would be left open 
for resolution by the courts.4* If the  judiciary  is su ited  to  resolve 
some of these issues, it is su ited  to resolve them all. There 
should be little  question o f legislative opposition to com parative 
fault, since the General Assem bly has already shown its approval 
of the  doctrine in principle by passing com parative-fault s ta t­
utes of lim ited  application.44 M oreover, as indicated  in the  fol­
lowing section, South  C arolina m ay be required  under its in te r­
p re ts  ̂ >on of constitu tional law e ith er to  ex tend  com parative 
fau lt th roughou t the law of to rts, or to  strike down those limited 
com parative-fau lt doctrines th a t  a lready  exist in the state.

III. T he  C onstitutional I mplications of Applying  
C omparative F ault on a L im ited  B asis

A. Equal Protection Under State Law

In  1974, th e  South C arolina G eneral Assem bly passed a

41. See note 35 supra.
42. For a more extensive catalog of the issues involved, see generally V. S c h w a r t z . 

supra note 7; Wade, supra note 35.
43. For example, South Carolina’s automobile comparative-fault statute seems to 

address only the issue of partial comparative fault vis-A-vis a single plaintiff and a single 
defendant. See S.C. C o d e  A n n . § 15-1-300 (1976).

44. These comparative-fault statutes arc the railroad employee statutes, S.C. C o d e

A n n . §§ 58-17-3730, -3740 (1976) and the automobile statute, id. § 15-1-300.
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statu te  providing for the  application of com parative fau lt to  a u ­
tomobile accident litigation.45 T he suprem e court, in Marley v. 
Kirby,** struck  down this s ta tu te  under the equal protection 
clauses of the  s ta te  and federal constitu tions. W hile recognizing 
“the validity of com parative negligence s ta tu te s  of general app li­
cation,” the  court saw “no rational basis for separating injuries 
from m otor vehicle accidents from injuries from o ther to rts .”47 
In reaching th is result, th e  Marley court relied upon its earlier 
decision of Broome u. Truluck,i$ which struck  down as unconsti­
tutional a special to rt s ta tu te  of repose, or outer-cutoff s ta tu te  of 
lim itations, for architects, engineers, and contractors. T here, the  
court s ta ted  as th e  rationale for its holding: “ ‘[A rch itec ts , engi­
neers, and  contractors are no t th e  only persons whose negligence 
in the im provem ent of real p roperty  m ay cause dam age or injury 
to o thers.’ ”49

In all p robabilitv  these decisions are no t com pelled by fed­
eral constitu tional law.50 T hey are, however, based on s ta te  con­
stitu tional s tandards and  nothing in federal law prohibits sta tes 
from imposing a  s tric te r s tandard  of equal protection than  th a t 
required by the  federal constitu tion .51 T he decisions represen t a 
clear s ta tem en t of a qu ite  restric tive c. ^ stitu tio n a l review of 
state  s ta tu tes  on equal protection g round  and, therefore, d i­
rectly apply to any com parative-fau lt rules presently  in efifect in 
South  Carolina.

T he Federal Em ployers’ L iab ility  Act, 45 U.S.C. §53 (1976),

45. 1974 S.C. Acts 2718, No. 1177 (presently codified at S.C. C o d e  A n n . § .15-1-300 
(1976)) provided:

In any motor vehicle accident, contributory negligence shall not bar recov­
ery in any action by any person or legal representative to recover damages for 
negligence resulting in death or in injury to person or property, if such contrib­
utory negligence was equal to or less than the negligence which must be estab­
lished in order to recover from the party against whom recovery is sought.
46. 271 S.C. 122, 245 S.E.2d 604 (1978).
47. Id. at 124-25, 245 S.E.2d at 606.
48. 270 S.C. 227, 241 S.E.2d 739 (1978).
49. 271 S.C. at 1^5 745 S.E.2d at 606 (quoting 270 S.C. at 230-31, 241 S.E.2d a. 

740).
50. See Silver v. Silver, 280 U.S. 117 (1929)(upholding guest statute against consti­

tutional attack). "Contrary to the position of those courta which hold that the repose 
statutes for architects and ouilders are based on irrational classifications, a legislature 
would seem entitled to make such a judgment." 5 Research Group, Inc., Final Report of 
the Legal Study 10-11 (1977)(prepared for Interagency Task Force on Product Liability).

51. See Sowle & Conkle, supra note 4, at 1102.
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establishes a pure com parative-fault rule for to r t  claims brought 
under th a t Act. T h a t s ta tu te  canno t be invalidated on s ta te  con­
stitu tiona l grounds because of the  federal suprem acy clause, A r­
ticle VI of the  U nited S ta tes C onstitu tion, and  the s ta tu te  is in 
all p robability  constitu tional under the relatively lax standards 
of federal constitu tional review. T hus, the FELA  com parative- 
fau lt rule m ust be applied in S ou th  Carolina, and  accordingly 
th a t ru le  m ust be extended to all areas of to rt law in this s ta te  in 
order to  com ply w ith the  constitu tional m andate of Broome and 
Truluck.

I t  is possible th a t the  s ta te  suprem e court would no t con­
sider th e  Broome-Tfuluck doctrine binding in a s ituation  where 
th e  application of th a t  doctrine is triggered by a m andatory  fed­
eral, as opposed to  a sta te , standard . Avoidance of the  s ta te  doc­
trine, however, because of its  relation to  federal 'aw  would seem 
unduly insular and no t logically defensible.

T here  are o ther areas of to r t law in South  Carolina, dis­
cussed hereafter, where in reality  a  com parative-fault rule is now 
being applied  as a m a tte r of s ta te  law. In these areas, th e  su­
prem e court o f the  s ta te  has a choice. I t can either strike down 
th e  application of a com parative-fault rule in such lim ited areas, 
or else i t  can extend th a t rule to th e  en tire field of to rt law, to 
com ply w ith the constitu tional dem ands of Broome and 
Truluck.

B. The Present Status of Comparative h'ault in South
Carolina

1. The Railroad Statute.—T he South  C arolina Code pro­
vides th a t con tribu to ry  negligence and assum ption of the  risk 
are not defenses in a su it by railroad em ployees against a ra il­
road for injuries which resu lt from  a s ta tu to ry  violation; in all 
o ther such suits no t alleging s ta tu to ry  violation, recovery is ap ­
portioned according to  the  degree of fau lt of the em ployee.”

52. See S.C. C o d e  A n n . § 58-17-3730 (1976), which provides:
In all actions hereafter brought against any such common carrier by rail­

road under or by virtue of any of the provisions of this article to recover dam­
ages for personal injuries to any employee or when such injuries have resulted 
in his death, the fact that the employee may havo been guilty of contributory 
negligence shall not bar recovery, but the damages shall be diminished by the 
jury in proportion to the amount of negligence attributable to such employee. 
But no such employee who may be injured or killed shall be held to have been
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This is a pure comparative-fault statute, limited to suits by rail­

road employees against their employers. It would seem inevita­

ble that the statute be struck down if challenged on the author­

ity of the Marley and Broome decisions.
2. The Avoidable Consequences Doctrine.— Professor 

Dobbs states the avoidable consequences doctrine in its tradi­

tional form:

The plaintiff who is injured by actionable conduct of the 
defendant, is ordinarily denied recovery for any item of special 
damages he could have avoided by reasonable acts, including 
reasonable expenditures, after the actionable conduct takes 
place. . . .

The affirmative side of the rule is that the plaintiff is enti­
tled to recover for expenditures reasonably made in an effort to 
avoid or minimize damages caused by the defendant’s conduct.

The avoidable consequences rule in its negative form is 
not the same as the contributory negligence defense. For one 
thing, the contributory negligence defense looks to the plain­
tiff’s pre-tort conduct, while the avoidable consequences de­
fense looks to his post-tort conduct.”

Other differences between contributory negligence and avoidable 

consequences suggested by Professor Dobbs are: (1) the former 

applies only to negligence actions, while the latter applies to 

contract cases as well; (2) there is no duty of reasonable care to 

avoid damages if defendant’s conduct is reckless or intentional; 

(3) avoidable consequences, like comparative fault, merely 

reduces damages, while contributory negligence bars recovery 

entirely; and (4) the contributory negligence standard “ma y  be 

an objective one,’’ while the “avoidable consequences rule proba­

bly takes the individual problems of the plaintiff into account 

somewhat more readily, though it is hard to be very sure about 
this.”54

Most, if not all, of these asserted differences between the 

contributory negligence and avoidable consequences doctrines

guilty of contributory negligence when the violation by such common carrier of 
any statute enacted for the safety of employees contributed to the injury or 
death of such employee.

53. D . D o b b s , H a n d b o o k  o n  t h e  L a w  or R e m e d i e s  § 3.7. at 186-87 (1973).
54. Id. a t 187-88.
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disappear on closer analysis. Contributory negligence has been 
held in some jurisdictions to bar warranty claims th a t are con­
tractual in nature.88 The defense of contributory negligence is no 
bar if defendant’s conduct is reckless or willful.88 To state that 
unreasonable failure to avoid consequences reduces recovery, 
while contributory negligence bars recovery entirely, is only to 
assert a legal conclusion about the differences between the two 
doctrines without offering any reason why th a t difference should 
exist. There is no basis for concluding th a t one doctrine is any 
more or any less objective or subjective in its application than 
the other.87

The “affirmative side,” as labeled by Professor Dobbs, of 
the avoidable-consequences rule has its counterpart in the con- 
tributory-negligence doctrine. If a claimant is injured in a rea­
sonable attem pt to avoid the occurrence of defendant’s tort, he 
may recover for those injuries.88 Rarely does the claimant incur 
out-of-pocket expenses to avoid a tort, but if he did so reasona­
bly, these expenses should be recoverable. If A paid B a reasona­
ble sum of money to induce B to help A out of the path of C’s 
tortiously approaching instrum entality, A should Yi  able to re­
cover this sum from C.

The one remaining difference between contributory negli­
gence and unreasonable failure to avoid consequences is that of 
the timing of the claim ant’s conduct. As Professor Dobbs says, 
contributory negligence occurs prior to defendant’s commission 
of the tort, while unreasonable failure to avoid consequences oc­
curs after commission of the to rt. This tem poral distinction is 
often cited as the prim ary reason for the difference between the

55. S “.t  Noel. Defective Produces: Abnormal Use, Contributory Negligence, and As- 
sumption of Risk, 25 Vand . L. Rev. 93, 111-14 (1972).

56. See W. P ro sser , supra note 12.
57. In explanation of the supposed subjective standard for determining avoidable 

consequences, Professor Dobbs notes that "some courts have recognised that the bank 
balance of the individual plaintiff should govern on the question what expenditures 
might reasonably be expected of him in minimizing his damages." D. D o b b s , supra note 
53, at 18b. This distinction seems no different from the general negligence rule which 
"must make proper allowance for the risk apparent to the actor, for his capacity to meet 
it, and for the circumstances under which he must act." W. P r o sse r , supra note 12, § 32, 
at 150.

58. See, e.g.. Rossman v. La Grega, 28 N.Y.2d 300, 270 N.E.2d 313, 321 N.Y.S.2d 
588 (1971).
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two doctrines.49 Yet, the following close examination of the 
cases, including those in South Carolina, shows th a t the pu r­
ported distinction is not, and cannot, always be maintained. 
Moreover, even if the distinction could be drawn clearly in all 
cases, it nevertheless seems to be one without a difference. 
Under any analysis, contributory negligence and avoidable con­
sequences cannot be distinguished in logic or in policy. The re­
sult is that one part of contributory negligence (avoidable conse­
quences) is being compared with defendant’s negligence, while 
the remaining portion of contributory negligence is not being 
compared, even though there is no rational basis under Marley 
and Broome for drawing this distinction. The constitutional re­
quirement of rational classification applies to court decisions a* 
well as to statutes.90 Thus, either the avoidable consequences 
doctrine under the constitutional compulsion of these decisions 
must be expunged from the law of South Carolina—a result 
neither likely nor desirable—or sound reason and policy demand 
that the doctrine be extended to establish a comprehensive doc­
trine of comparative fault in the state.

The traditional distinction between the two doctrines is 
stated in Seay u. Southern Railway-Carolina Division91 and 
Sullivan v. City of Anderson.63 In Seay, the court described con­
tributory negligence as follows:

** *[W]hen the carelessness of the person inflicting the injury is 
antecedent to the negligence of the person injured, and the lat­
ter might, by ordinary care, have discovered the failure of the 
former to use such care in time to avoid the injury, there can 
be no recovery, because the intervening negligence of the in­
jured person is the direct and proximate cause of the 
injury.’ ”M

In Sullivan, the court stated the traditional avoidable conse­
quences rule: “The rule is well established tha t it is the duty of
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59. See W. P ro sser , supra note 12, at 423.
60. Ti,e cqu’.l protection clause of the federal constitution applies to judicial deci­

sions as well as to legislative enactments, since both constitute state action. Virginia v. 
Rives, 100 U.S. 313, 318 (1880).

61. 205 S.C. 162. 31 S.E.2d 133 (1944).
62. 81 S.C. 478, 62 S.E. 862 (1908).
63. 205 S.C. at 174, 31 S.E.2d at 138 (quoting Bodie v. Charleston Sc W.C. Ry., 61

S.C. 468, 486, 39 S.E. 715, 721 (1901)) (quoting 7 E ncy. L aw 383-85 (2d id.)).
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the owner of property, injured by the negligence cf another, to 
use all reasonable effort to minimize the damage.”*4 As the fol­
lowing examination indicates, however, the distinction is not 
m aintained in the cases, prim arily because of the confusion cre­
ated by continuing torts.

An early telegraph case illustrates the problem. In Willis v. 
Western Union Telegraph Co.,** plaintiff claimed damages for 
mental distress suffered as the result of the alleged negligent de­
lay of defendant in transm itting a reply to plaintiff’s inquiry re­
garding his m other’s health. Damages were recoverable from the 
time when plaintiff should have received the telegram to the 
time when he received positive information regarding his 
m other’s health. The delay was obviously a continuing tortious 
failure of defendant to act, not a completed act. Yet the court 
held th a t “ the jury  might consider in mitigation of damages the 
failure of plaintiff to use other means of communication within 
his reach during th a t period of tim e.”** The mitigation of dam ­
ages or avoidable consequences rule should have been applied 
however, only if the tortious act had been completed.

The clearest case of ongoing to rt is the repeated or continu­
ing nuisance. In these situations a duty reasonably to avoid con­
sequences has been imposed, even though the tort has not been 
completed.*7

A bizarre train  case illustrates the court’s uncertainty in dis­
tinguishing avoidable consequences from contributory negli­
gence. In Currie u. Davis,** plaintiff bought a train ticket, but 
was forcefully prevented from C.tVVi All g the train by the rail­
road’s gatekeeper. Repeated attem pts to enter resulted in re­
peated gatekeeper rejections accompanied by abusive language. 
Plaintiff left the gate to complain to the ticket agent, who sup 
gested th a t plaintiff try  to enter the train  by a nonpassenger en­
trance. P laintiff then returned to the passenger gate and was 
again forcefully and abusively rejected by the gatekeeper. No ex­
planation is given in the opinion for the gatekeeper’s actions or 
for the ticket agent's failure to intervene. P laintiff claimed dam-

64. 81 S.C. at 480. 62 S.E. at 863.
65. 69 S.C. 531, 48 S.E. 538 (1904).
66. Id. at 539, 48 S.E. at 541.
67. See FeweU v. Catawba Power Co., 102 S.C. 452, 86 S.E. 947 (1915).
68. 130 S.C. 408, 126 S.E. 119 (1923), appeal dismissed, 266 U.S. 182 (1924).
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ages for loss of business from the four-day delay in reaching his 
destination and for mental anguish. A judgm ent for plaintiff was 
upheld on appeal. Defendant railroad contended on appeal that

under the facts of this case the law imposed upon the plaintiff 
;lic duty to minimize his damages, in so far as they were due to 
humiliation resulting from the gatekeeper’s first rejection, by 
not thereafter subjecting himself to affront by repeatedly ap­
proaching the Cerberus at the gate, or by accepting the ticket 
agent's kindly suggestion that he try a flanking movement. We 
think the law applicable in that aspect of the case was the rule 
of contributory negligence or willfulness rather than the princi­
ple as to mitigatiw.\ or reduction of damages. But, if the latter 
principle were applicable, the avoidable consequential damages 
which the defendant was entitled to have eliminated from the 
consideration of the jury were only such as could have been 
avoided by the injured party in the exercise of proper care."

The tem poral distinction between contributory negligence 
and unreasonable failure to avoid consequences is so ephemeral 
and unjustified th a t the courts occasionally have rejected it. In 
Lipman u. Atlantic Coast Line Railroad,70 for example, plaintiff 
sued defendant for mental angivsh caused by the abusive lan­
guage of defendant’s conductor. Defendant’s defense was th a t 
the conductor’s actions were provoked by plaintiff’s wrongful 
conduct in tendering cash instead of a ticket—conduct clearly 
preceding defendant’s actions and, therefore, traditionally de­
scribed as contributory negligence. The court stated: “If that be 
true [defendant’s claim of provocation], it is a m atter of defense, 
and in mitigation of damages, even if [plaintiff’s] technical 
rights as a passenger were violated.”71

In Gardner v. Q.H.S., Inc.,72 fire damage to plaintiff’s prem ­
ises allegedly resulted from defendant-product supplier’s failure 
to provide an adequate warning. The Court of Appeals for the 
Fourth Circuit stated  th a t the "contributory negligence of

69. 130 S.C. at 422, 126 S.E. at 124.
70. 108 S.C. 151, 93 S.E. 714 (1917).
71. Id. a t 154, 93 S.E. at 715.
If defendant's misconduct were willful and plaintiff's merely negligent, plaintiff’s 

misconduct should be irrelevant whether it be deemed contributory negligence or uni e- 
sonable failure to mitigate damages. See :mte 56 and accompanying text supra.

72. 448 F.2d 238 (4th Cir. 1971)(applying South Carolina law).
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[plaintiffs] employees . . .  in failing to respond prom ptly”73 
when they discovered the fire might be a defense if, on remand, 
the trial court found th a t “contributory negligence is a defense 
in a suit for breach of implied warranty . . . .’n4 The employees’ 
conduct here, characterized as “contributory negligence," clearly 
followed defendant’s commission of the tort.

In Spier u. Barker,16 the New York Court of Appeals recog­
nized that plaintiff’s failure to wear a seat belt is conduct that 
precedes an automobile accident and th a t “ [trad itionally” the 
doctrine of avoidable consequences has been applied “only to 
postaccident conduct."78 The court nevertheless chose to treat 
plaintiff’s failure to wear her seat belt as an unreasonable failure 
to avoid consequences, apparently in order to avoid the harsh 
consequences of the all-or-nothin0 contributory negligence 
rule.77

Dean Prosser candidly adm its tha t “ the doctrines of con­
tributory negligence and avoidable consequences are in reality 
the same . . . .”78 The Uniform Comparative Fault Act includes 
within the definition of comparative fault the failure to avoid or 
mitigate damages.7*

Thus, both case law and commentators make clear th a t the 
doctrines of contributory negligence and unreasonable failure to 
avoid consequences cannot be distinguished effectively. South 
Carolina, therefore, already has a limited rule of comparative 
fault in its avoidable consequences doctrine, which is not ration­
ally distinguishable from contributory negligence. The only 
question is w hether the courts will acknowledge this fact and 
take appropriate steps to extend the avoidable consequences 
principle of comparative fault and to eliminate the defense of

73. Id. at 245.
74. Id. See note 55 and accompanying t^sxt supra.
75. 35 N.Y.2d 444, 323 N.E.2d 164. 363 N.Y.S.2d 916 (1974).
76. Id. at 451, 323 N.E.2d at 168, 363 N'.Y.S.2d at 921.
77. In Jones u. Dague, the court reject/id "the view that the mere failure to use a 

seat belt constitutes negligence or a failure to minimize damages" because defendant 
failed to prove what portion of plaintiff's injuries were due to her failure to use a seat 
belt. 252 S.C. 261, 271, 165 S.E.2d 149, 103-04 (1969). See T en n . Coue A n n . § 59-930 
(1980), which provides: "(I]n no event shall failure to wear seat belts be considered as 
contributory neglige .ce, nor shall such failure to wear said seat belt be considered in 
mitigation of damages on the trial of any civil action."

78. W . P r o sse r , supra note 12, at 424.
79. U nifo rm  C o m parative  F a u lt  Ac^  § 1(b).
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contributory negligence. The alternative is to bar recovery en­
tirely for unreasonable failure to avoid consequences so as to 
conform this principle to the present rule of contributory negli­
gence in South Carolina for equal protection purposes. This al­
ternative would be unfair to a plaintiff who unreasonably fails to 
avoid consequences and it dem onstrates the basic unfairness of 
the contributory negligence rule.

3. Crashworthiness.—The South Carolina Supreme Court, 
in Mickle u. Blackmon,®° apportioned a judgm ent between 
cotortfeasors, a construction company and an automobile m anu­
facturer, for injuries plaintiff received when she was impaled on 
an allegedly defectively designed stick shift lever. The accident 
was caused by the construction company’s negligent removal of 
road signs and the injuries were aggravated by Ford’s defective 
design.

Cases of this type are often described as second-collision or 
crashworthiness cases.®1 The distinguishing feature is considered 
to be th a t the conduct of one of the defendants does not cause 
the accident, but only increases the injuries. This distinction is 
not maintained consistently in the Cases, however. For example, 
if plaintiff is negligently injured by the operator of a lawn mower 
and the injury could have been prevented had the m anufacturer 
of the mower installed an inexpensive safety guard or shield, the 
operator and m anufacturer are both generally held to be the 
cause of the entire injury. B ut for the negligent operation of the 
mower, the injury would never have happened. Yet, had the 
mower been “crashworthy” (had it been equipped with an ade­
quate guard), the injury likewise would not have occurred. Nev­
ertheless, in Harr'son o. McDonough Power Equipment, Inc.,*2 
this factual situation was treated as a crashworthiness case.

T hat the injuries caused by each defendant often occur at 
slightly different times, ra ther than simultaneously, seems to be 
immaterial. The use of this temporal difference for the purpose 
of differentiating these cases from other cotortfeasor cases in

80. 252 S.C. 202, 166 S.E.2d 173 (1969).
31. See D. N oel & J. P h il l ip s , C ases and M a terials  on P ro du cts L iability  417-45

(1976).
82. 381 F. Supp. 926 (S.D. F!b. 1974). Compare id. with the theoretically compara­

ble case of Carpini v. Pittsburgh and Weirton Bus Co., 216 F.2d 404 (3d Ctr. 1954)(de- 
fendants apparently were held jointly and severally liable).
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which jo int and several liability is imposed, resembles the use of 
the artificial distinction traditionally employed to distinguish 
contributory negligence from avoidable consequences.63

In the Mickle situation, the construction company usuallv 
should be liable for the entire damages if the aggravating con­
duct is reasonably foreseeable.34 Some courts place the burden of 
making any required apportionm ent on the plaintiff.35 The bet­
ter rule is to place this burden on the defendant, as is done with 
contributory negligence, avoidable consequences, and compara­
tive fault.**

The Mickle apportionm ent rule embodies a doctrine of 
comparative contribution between or among cotortfeasors with 
no joint and several liability to the plaintiff. If the rule cannot 
be logically restricted to successive, as opposed to concurrent, 
injuries—as it cannot be—the same compulsion th a t dictates ex­
tension of the avoidable consequences damages reduction ap ­
proach to include contributory negligence also dictates extension 
of the crashworthiness damages reduction approach to establish 
a broad principle of comparative contribution in South Carolina.
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1980]

IV. C o n c l u s i o n

Justicp Holmes once said tha t “ [t]he life of the law has not 
been logic. I t has been experience.”*7 There is, however, no nec­
essary conflict between logic and experience. Indeed, the one 
should lend support to the other. The essence of good judicial 
decision-making is reasoned analysis and when such analysis 
commands a particular course courts should not hesitate to 
proceed.

The South Carolina Suprem e Court has imposed a heavy

83. See W. P r o sse r , supra note 12. at 420-24 (aggravation of damages by plaintiff); 
Phillips, In Tribute: Arno Cumming Becht, 1979 W a sh . U.L.Q. 661, 664-65 (aggravation 
of damages by defendant;.

84. Thus, when ®. treating doctor foreseeably eggravates injuries caused by a 
tortfeasor, the latter is liable for all damages. See, e.g., Gertz v. Campbell, 55 111. 2d 84, 
302 N.E.2d 40 (1973).

85. E.g.. Huddell v. Levin, 537 F.2d 726 (3d Cir. 197^'
86. See Zimmerman v. Ausland, 266 Or. 427, 513 P.2d ’ 167 (19731'avoidable conse­

quences); Chrysler Corp. v. Todorovich, 580 P.2d 1123 (Wyo. 1978)(crashworth'-iess); W. 
P ro sser , supra note 12, at 416 (contributory negligence); V. S ch w a rtz , supra note 7, § 
17.2 (comparative fault).

87. 0 . H o l m e s , T he  C om m on  L aw 1 (1881).
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duty on the  s ta te ’s lawmaking bodies, both legislative and ju d i­
cial, to justify  their actions on especially strict constitutional 
principles of rational classification and equal protection. T hat 
duty fairly demands tha t the court deal with its avoidable conse­
quences and crashworthiness doctrines either by their elimina­
tion or by their logical extension to the full-blown doctrines of 
comparative fault and comparative contribution. Moreover, the 
federally required application in South Carolina of a pure com­
parative-fault rule under the Federal Employers’ Liability Act 
m andates the extension of tha t rule to all areas of to rt law in 
this state , in order to' comply with the state constitutional re­
quirements of rational classification and equal protection.
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j u d i c i a l  d e c i s i o n . "  On p a g e  36 of the U n i f o r m  Act, the y n o t e  
the  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  
h a v e  p r o m u l g a t e d  two U n i f o r m  C o n t r i b u t i o n  A c ts , o n e  of w h i c h  we 
h a v e  h e r e  in A l a s k a .  " B o t h  of t h e s e  A c t s  p r o v i d e  fo r p r o  r a t a  
c o n t r i b u t i o n ,  w h i c h  m a y  be s u i t a b l e  in a s t a t e  not a p p l y i n g  the 
p r i n c i p l e  of c o m p a r a t i v e  f a u l t ,  but it is I n a p p r o p r i a t e  in a 
c o m p a r a t i v e  f a u l t  s t a t e  a p p o r t i o n i n g  u l t i m a t e  r e s p o n s i b i l i t y  on 
the b a s i s  of the p r o p o r t i o n a t e  f a u l t  of the p a r t i e s  
i n v o l v e d .  . . . a n d  the 1 9 5 5  A c t  s h o u l d  be r e p l a c e d  by t h i s  A c t  
in a n y  s t a t e  th at  a d o p t s  a c o m p a r a t i v e  f a u l t  p r i n c i p l e .  . . . "

T h i s  w o u l d  a l s o  s e e m  to be t h e  v i e w  of our o w n  S u p r e m e  Co u r t :

T h e  A c t  p r o v i d e s  t h a t  in d e t e r m i n i n g  the pro 
ra ta  s h a r e s  of t o r t f e a s o r s  " t he ir  r e l a t i v e  
d e g r e e s  of fau lt  s h a l l  no t be c o n s i d e r e d . "
A.S. 0 9 . 1 6 . 0 2 0 ( 1 ) .  W e  q u e s t i o n  w h e t h e r  the 
r u l e  " d i s t r i b u t e e s ]  the r e s p o n s i b i l i t y  
e q u i t a b l y  a m o n g  t h o s e  w h o  a r e  j o i n t l y  
l i a b l e . "  A r c t i c  S t r u c t u r e s ,  Inc. v .
W e d m o r e , 605 P . 2d 426, 4 3 0  n. 8 ( A l a s k a  
1 979 ). . . . W h i l e  t he  q u e s t i o n  of w h e t h e r  
th e Ac t  s h o u l d  be a m e n d e d  is a m a t t e r  
c o m m i t t e d  to the j u d g m e n t  of the 
l e g i s l a t u r e ,  it is our  v i e w  that  w h e r e  o n e  
j o i n t  t o r t f e a s o r  s e e k s  c o n t r i b u t i o n  f r o m  
a n o t h e r ,  the t o r t f e a s o r ' s  "pro rat a sh ar e"  
s h o u l d  m e a n  a s h a r e  p r o p o r t i o n a t e  to his 

c o m p a r a t i v e  fault. We  a d d  th at  s u c h  a r u l e  
w o u l d  not u n d e r m i n e  the r u l e  of j o in t and  
s e v e r a l  l i a b i l i t y  a n n o u n c e d  in A r c t i c  
S t r u c t u r e s ,  Inc. v. W e d m o r e . W e  i n v i t e  
l e g i s l a t i v e  c o n s i d e r a t i o n  of t h i s  a s p e c t  of 
th e Act.

C r i t e r i o n  I n s u r a n c e  Co. v. L a i t a l a , 658 P . 2d 112, 118, n. 11 
( A l a s k a  1983) (J. R a b i n o w i t z  c o n c u r r i n g ) .

I t h i n k  it is i m p o r t a n t  to e m p h a s i s  th at  the a b o v e  r e f e r e n c e d  
p r o p o s e d  in l e g i s l a t i o n  r e t a i n s  j o i n t  an d  s e v e r a l  l i a b i l i t y .
In the c a s e  of an  i n s o l v e n t  d e f e n d a n t ,  the p r o p o s e d  A c t  d o e s  
r e a l l o c a t e  the u n c o l l e c t a b l e  a m o u n t  a m o n g  a l l  of the p a r t i e s ,  
I n c l u d i n g  a c l a i m a n t  at f a u l t .  S e e  S e c t i o n  2 [ A p p o r t i o n m e n t  of 

D a m a g e s ]  (d). T h i s  p a r t i c u l a r  a s p e c t  m a y  be of s o m e  c o n c e r n  to 
th e p l a i n t i f f s  bar. T h e r e  m a y  be o t h e r s  as w e l l .  W e  t h i n k  it 
is i m p o r t a n t ,  h o w e v e r ,  t h a t  the p r o p o s e d  A c t  s ee  the
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l e g i s l a t i v e  l i g h t  of day, w h e r e  it c a n  be s c r u t i n i z e d  and 
d i s c u s s e d  in c o m m i t t e e  h e a r i n g s  a n d  so on. T o w a r d s  that end, I 
w o u l d  r e s p e c t f u l l y  r e q u e s t  th at  y o u  c o n s i d e r  i n t r o d u c i n g  the 
l e g i s l a t i o n ,  e i t h e r  by y o u r s e l f  or in c o n j u n c t i o n  w i t h  o t h e r  
c o - s p o n s o r s .  W e  a r e  a t t e m p t i n g  to c o n t a c t  v a r i o u s  k e y  m e m b e r s  
of the l e g i s l a t u r e  b e s i d e s  y o u r s e l f  in t h is  r e ga rd .

T h a n k  y o u  for y o u r  a t t e n t i o n .  If I c a n  a n s w e r  a n y  q u e s t i o n s ,  
or be of a n y  f u r t h e r  a s s i s t a n c e  in t h i s  m a t t e r ,  p l e a s e  do not 
h e s i t a t e  to h av e y o u r s e l f  or y o u r  s t a f f  c o n t a c t  me.

S i n c e r e l y ,

S C H A I B L E , S T A L E Y t D e L I S I O  & COOK, INC.

M i c n a e i  l . v j e t d y n t y  

M C G / s l b
cc: D a v i d  T h o r s n e s s ,  Esq.

R e p r e s e n t a t i v e  J o h n  S u n d  

R e p r e s e n t a t i v e  R o b i n  T a y l o r  

R e p r e s e n t a t i v e  D o n  C l o c k  s i n  

R e p r e s e n t a t i v e  M a x  G r u e n b e r g ,  J r .  

R e p r e s e n t a t i v e  F r i t z  P e t t y j o h n  

S e n a t o r  P a t r i c k  R o d e v  
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Extending the Fairness Principle of L i  
and A m erican  M otorcycle : Adoption 
of the Uniform Comparative Fault 
Act

H. ANTHONY MILLER*

I n t r o d u c t i o n

The trend in California has been to make the tort system conform to 
the basic principle of fairness enunciated in Li v. Yellow Cab Com­
pany, 1 “liability fc / damages must be borne by those v/hose negligence 
caused it in direct proportion to their respective fault.”2 However, at 
present because of the traditional doctrine of joint and several liability3 
one tortfeasor may have to bear a disproportionate share of plaintiff’s 
loss when another tortfeasor is insolvent or has settled for an amount

• Associate Professor of Law, Pepperdinc University School of Law, Malibu, Cal., Copy­
right 1982.

1. 13 Cal. 3d 804. 532 P.2d 1226, 119 Cal. Rptr. 858 (1975).
2. Id. at 813, 532 P.2d at 1232. 119 Cal. Rptr. at 864.
3. The original meaning for a "joint tort" was the cc ncept of vicarious liability for concerted

action. All parties who acted in concert to commit a '.ort, in pursuance of a common plan or
design, were held liable for the entire result. Each party was liabie for the sura of the entire
damage done, although his part in the plan may have only contributed to a fraction of the loss
sustained. Under the modem liberal American Rule as to joinder, defendants whose negligence
has concurred to produce a single less t j the plaintiff have been joined to one action, and under a
standard which Dean Prosser refers to as a "careless usage," have been called joint tort-feasors. 
Cnee labeled as joint tort-feasors, each defendant is held jointly and severally liable for the entire 
loss. W. P r o sse r , T h e  Law  o f  T o r ts  §§46-47 (4th Ed. 1971). See infra notes 19-36 and accom­
panying text.
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less than his proportional share. Prior to Li, fairness was not the prime 
concern in determining liability. A plaintiff who was found to be eon­
tributorily negligent could not recover from the defendant even if the 
defendant was overwhelmingly more negligent than the p k . .iff.4 The 
plaintiff was forced to bear the burden of the defendant’s wrongful con­
duct. There were other areas in which it was necessary for one party to 
bear the burden of another's wrongful conduct. Assumption of risk 
was also a complete bar to recovery.5 By str.tute, contribution among 
tortfc-asur; wa> on a pro rata basis regardless of the proportion of the 
damages which could be attributed to each defendant.6 Equitable in­
demnity was awarded on an all-or-nothing basis; the tortfeasor who 
was found to be primarily liable would b o e  to bear the burden o f the 
entire loss in spite of a significant contribution by the secondary 
tortfeasor to the plaintiff's injuries.7

Because of Li and the cases which have followed it, these inequities 
have been resolved and the principle of fairness is firmly entrenched in 
the California tort system. Li, of course, established comparative negli­
gence abolishing the all-or-nothing contributory negligence.8 Li 
merged that form of assumption of risk which is also negligence into 
the comparative negligence doctrine.9 American Motorcycle Association 
v. Superior Court circumvented the contribution statute and established 
what might be called comparative partial indemnity which apportions 
the payment of damages among the defendants.10

4. Baltimore & P.R. Co. v. Jones, 95 U.S. 439 (1877); Bucldey v. Chadwick. 45 Cal. 2d 183, 
288 P.2d 12 (1955). The rule was rooted in the long-standing principle that one should not recover 
from another for damages brought upon oneself. See generally R e s t a t e m e n t  (S e c o n d ) o f  
T o r t s  §467 (1977),

5. The theory behind the defense was that the defendant's conduct involves certain dangers 
or risks, which the plaintiff voluntarily accepts. See Morton v. California Sports Car Club. *163 
Cal. App. 2d 685, 329 P.2d 967 (1958); R e st a t e m e n t  (S e c o n d ) o f  T o r t s  §496a (1977).

6. Contribution was "limited to the excess so paid over the pro rata share of the person so 
paying and in no event shall any tortfeasor be compelled to make contribution beyond his own 
pro rata share of the enure judgment," C a l . C iv . P r o c . C o d e  §875(c). The pro rata share of 
each defendant was determined by "dividing the entire judgment equally amocg all of them." Id. 
§876(a)\see Rollins v. California, 14 Cal. App. 3d 160, 92 Cal. Rptr. 251 (I97'"l).

7. The rationale underlying the principle of indemnity was that "everyone is responsible for 
the consequences of his own wrong, aLd if others have been compelled to pay damages which 
ought to have been paid by the wrongdoer, they may recover from him." Herrero v. Atlmson, 227 
Cal. App. 2d 69, 74, 38 Cal. Rpu. 490, 493 (1964).

8. In abolishing contributory negligence, the court noted that "this reexamination leads us 
to the conclusion that the 'all-or-nothing' rule of contributory negligence can be and ought to be 
superseded by a rule which assesses liability in proportion to fault." Li. 13 Cal. 3d at 810. 532 
P.2d at 1230, 119 CaL Rptr. ut 862 (the court went on to adopt "pure" comparative negligence as 
the law to be applied in California).

9. "[Tjhe defense of assumption of risk is also abolished to the extent that it is merely a 
variant of the former doctrine of contributory negligence; (and is) to be subsumed under the gen­
eral process of assessing liability in proportion to negligence." 13 Cal. 3d at 829, 532 P.2d at 1243.
119 Cal. Rptr. at 875; Daly v. General Motors Corp., 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr. 
380 (1978).

10. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182 (1978). The court held that the common 
law doctrine should be modified to permit partial indemnity among concurrent tort-feasors on a
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The only vestige of the pre-Li period is the doctrine of joint and 
several liability and the effect that doctrine has upon situations involv­
ing multiple defendants. The doctrine requires that a solvent tortfeasor 
p a y  the entire judgment even though his proportional share of the fault 
was far less than that of an insolvent defendant or one who had settled 
earlier with the plaintiff. Contribution and indemnity, which normally 
protect one tortfeasor from bearing the burden of another’s liability, do 
not work against an insolvent tortfeasor or against a solvent one who 
has settled with plaintiff and is therefore protected by the laws gov­
erning release. The solvent tortfeasor is required to bear the burden of 
the insolvent or settling tortfeasor even if the plaintiff has contributed 
to his own injuries in a greater proportion than the solvent tortfeasor.11

The inequity of the law as it stands is shown in a recent case which 
reached the appellate court level.12 Although this case was subse­
quently “unpublished” by the California Supreme Court,13 the facts 
are still significant. Following a somewhat routine automobile “fender 
bender,” plaintiff settled with defendant A for S4000 and continued to 
prosecute his suit against B who in turn cross-complained against A for 
contribution and indemnity. At trial, the jury by special verdict set de­
fendant A’s share of the fault at eighty percent and defendant B’s share 
at twenty percent. The total amount of damages was found to be 
S19.700.14 The trial court continued to hear the case without the jury. 
The court found the settlement between plaintiff and A to have been 
made in good faith, and so the court deducted the amount of the settle­
ment from plaintiff’s damages15 and ordered B to pay the remaining 
amount of $15,700.16 Because Code of Civil Procedure section 877(b) 
bars contribution from a settling tortfeasor, defendant B had to bear 
the burden of the entire judgment less the amount of settlement.17 
Thus a defendant who was twenty percent liable had to pay eighty per­
cent of the damages. The inequity of the result was amplified in this 
particular case because defendant A was the wife of the plaintiff and 
would "hare in his recovery against defendant B. However, the unfair-

oomparative fault bails. See, e.g.. United States v. Reliable Transfer Co.. 421 U.S. 397 (1975); 
Kohr v. Allejtheny Airlines, Inc., 504 F.2d 400 (7th Cir. 1974); Gomes J. Brodhurst, 344 F.2d 465 
(3rd Cir. 1967); cf. Lindenberg v. Issen. 318 So. 2d 386 (Fla. 1975).

11. See infra note 173.
. Bagct v. Shepard. 128 Cal. App. 3d 433 (1982) Reponer of Decisions directed not to 

publish this opinion in the Official Reports, by the authority of the C a l .  C o n s t ,  art. Vt, §14; C a l .  
«- -T. Div. HI Rule 976. The opinion of such a case shall '  ot be cited by a court or a party to an 
action or preceding, except in very limited circumstances. See C a l .  R. C t.  Div. Ill Rule 977.

13. See supra note 12.
14. 128 Cal. App. 3d at 436 (unpublished opinion).
15. Id. at 438 (unpublished opinion).

17. Id. at 438-39 (unpublished opinion).
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ness in this situation does not rest upon the quirk of fate that plaintiff 
and defendant A were married; rather there is an inherent injustice in 
one defendant having to pay damages far in excess of his proportional 
liability.

In one sense, the injustice is even greater in situations involving in­
solvent defendants. For if defendant A, who is insolvent, is eighty per­
cent at fault and defendant B is twenty percent at fault, defendant B, 
under the present rule of joint and several liability, will have to pay one 
hundred percent of the damages despite having been found liable for 
1/5 that amount. The unfairness created by joint and several liability 
takes other forms as well. Two examples, the second more unfair than 
the first, involving an insolvent defendant, are appropriate here. In the 
first, plaintiff is ten percent at fault, defendant A, who is insolvent, sev­
enty percent, and defendant B twenty percent. Defendant B pays 
ninety percent of the damages. In the second, plaintiff is twenty per­
cent at fault, defendant A, who is again insolvent, seventy percent, and 
defendant B ten percent. Defendant B is liable for eighty percent of the 
damages. Although in these two hypotheticals the solvent defendant 
will pay less out of pocket than he would if plaintiff were not liable, the 
injustice still seems greater than when plaintiff is not at fault. It can at 
least be said that between an innocent plaintiff and a culpable defend­
ant, the defendant should bear the risk of an insolvent co-defendant.18 
But when plaintiff is also at fault, and especially when plaintiff is more 
at fault than the solvent defendant, this rationale loses all meaning. A 
defendant should not have to bear the entire risk of an insolvent co­
defendant when plaintiff is also culpable.

The thesis of the present article is that the harsh and unfair effect of 
the doctrine of joint and several liability should be judicially or legisla­
tively modified by the adoption of the Uniform Comparative Fault Act. 
The sections which follow will examine: (1) the nature and origins of 
the present law; (2) the fairness principle of Li and American Motorcy­
cle and why it dictates modification; (3) the arguments raised in Ameri­
can Motorcycle for not abolishing the doctrine to the point of showing 
that these arguments should not govern the issue of modification; 
(4) the case law and legislation of other jurisdictions; and (5) the ways 
in which modification can be made.

18. The reason for imposing liability on each for the entire consequence is that there 
exists no basis for dividing damages and the law is loath to permit an innocent plaintiff 
to suffer as against a wrongful defendant.

20 Cal. 3d at 588, 578 P.2d at 905, 146 Cal. Rptr. at 188.
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I. B a c k g r o u n d

In order to resolve the problems created by the continuing existence 
! of the doctrine of joint and several liability, it will be necessary to ex-
i amine not only the doctrine itself but also the laws which govern con­

tribution and release. Indeed, as will be discussed later, one of the 
1 wavs to ameliorate the unfair effect of joint and several liability is to
I modify the law governing contribution.
I

t4 . J o in t a n d  S e v e r a l L ia b i l i t y

, Perhaps a better name for the doctrine of joint and several liability is
"entire liability" because under the doctrine each tortfeasor is “liable 

i for the entire loss sustained by the plaintiff."19 In multi-defendant
j cases, the practical effect of this rule is that if one tortfeasor is insolvent

or cannot be levied upon, or even if the plaintiff merely chooses not to 
1 execute a judgment against one defendant, another tortfeasor can be

called upon to satisfy the entire judgment.20 If one tortfeasor has set­
tled, another may be called upon to pay the entire judgment less the 
amount of settlement.21 The solvent or non-settling tortfeasor is liable 
without regard to the proportional share of the injury which he 
caused.22

Originally the rule of entire liability was applied only to those 
tortfeasors who had acted in concert, true joint tortfeasors.23 But over 
the centuries, it has come to be applied to tortfeasors who possessed ?. 
common duty to the plaintiff; to tortfeasors who have a relationship 
which causes one of them to be vicariously liable for the other’s con­
duct; and to tortfeasors who act concurrently to cause a single, indivisi-

19. Prosser. Joint Torts and Several Liability, 25 C a l . L. R ev .4 1 3 , 418 (1937): 1 F. H a r per  &. 
F. J ames. Law o f  T o r t s  § 10.1, at 692 (1956); "Browne v. McDonnell Douglas Corp., 504 F. Supp. 
514 (N.D. Cal. 1980).

20. American Motorcycle Ass'n., 20 Cal. 3(1 at 590, 578 P.2d at 906, 146 Cal. Rptr. at 189 The 
court stated that

one of the principal by-products of the joint and several liability rule is that it frequently
permits an injured person to obtain full recovery for his injuries even when one or more
of the responsible parties do not have the financial resources to cover their liability.

Id.
21. Wouldridge v. Zimmerman. 21 Cal. App. 3d 656, 98 Cal. Rptr. 778 (1971) (“[t]he purpose 

of the rule requiring such reduction is to avoid double recovery and unjust enrichment which a 
plaintifT would enjoy if he were able to collect part of his total claim from one, and all from 
tBi?^ler ' ' ^ AL' ^ lv' Pro c - C o o e  §877 (release of one tortfeasor "shall not discharge any 
other such tortfeasor from liability unless its terms so provide, but it shall reduce the claim agamst 
outers . . .  in the amount of the consideration paid for it. . . .“).

22. 20 Cal. 3d at 590. 578 P.2d at 906-07, 146 Cal. Rptr. at 189-90.
23. Prosser, supra note 19. at 418; H a r per  a n d  J a m e s , supra note 19. at 692; Alexander v.

Hammarberg, 103 Cal. App. 2d 872. 230 P.2d 399 (1951). The former belief was (hat. tc constitute 
joint tort-feasors, there must be a concert of actior, a unity of purpose or design, and two or more
defendants working separately but to a common purpose; each acting with the other's knowledge
»ao consent.
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Tortfeasors are said to act in concert when they “act in pursuance of 
a common plan or design.” 2̂  It is not necessary for both tortfeasors to 
actually commit the act that directly injures the plaintiff.26 Prosser 
staled that concerted action includes all those who “actively participate 
in the wrongful act, by cooperation or request, or who lend aid, encour­
agement or countenance to a wrongdoer, or approval to the acts for 
their benefit. . . .” 27 The rationale for entire liability in this situation 
has always been that, when defendants act in concert, the act o f one 
will be considered the act of all.28 Tortfeasors who do not act out a 
common plan may still be considered joint if they have a common duty 
toward the plaintiff imposed upon them by law. Most cases in this cat­
egory involve co-owners o f property who negligently maintain some 
aspect of the property—e.g., a building ,29 a party wall,30 or even a 
flowerpot.31

Joint and several liability is also imposed upon multiple-tortfeasors 
when an agent or principal is held vicariously liable for the acts o f a

24. Harper and James point out that these last two categories are not joutt torts within the 
true meaning of the words.

Strictly speaking, the words joint-ton' should he used ojly where the behavior of two or 
more tort-feasors is such as to make it proper to treat the conduct of each as the conduct 
of the others as well. In effect this requires the existence of a concert of action or the 
breach of a joint duty.

H a r p e r  a n d  J a m e s , supra note 19, at 692. Prosser divides the joint torts into several more cate­
gories which are also mcompassed in Harper and James' four; (1) concert of action: (2) vicarious 
liability: (3) common duty; (4) concurrent causation of a single, indivisible result, which would 
have caused alone: (5) successive injuries; (6) damages of the same land, which it is difficult to 
apportion: (7) acts innocent in themselves which together cause damage: and (3) alternate liability. 
Prosser, supra note 19. at 429-43; JW Southland Mechanical Constructors Corp. v. Nixen, 119 Cal. 
App. 3d 417, 173 Cal. Rptr. 917 (1981) (multiple parties under a common duty).

25. H a r per  a n d  J a m e s , supra note 19. at 698 (1956); see Davis v. Hearst. 160 Cal. 143, 116 
P. 530 (1911) (newspaper proprietor gave his subordinates carte blanche to do anything to make 
the paper a success); see also R e st a t e m e n t  (S e c o n d ) o f  T o r t s  §876 (1977).

26. H a r per  a n d  J a m e s , supra note 19, at 698; R e s t a t e m e n t  (S e c o n d ) o f  T o r t s  §876(a)
(1977); Tide Water Associated Oil Co. v. Superior Court of Los Angeles County, 43 Cal. 2d 815. 
279 P.2d 35 (1955): see also Wetherton v, Growers Farm Labor Ass n., 275 Cal. App. 2d 163, 79 
CsJ. Rptr. 543 (1969). The court, in distinguishing tort and cr im in al conspiracy, stated that in tort

the major significance of the conspiracy lies in the fact that it renders each participant in 
the wrongful act responsible as a joint tort-feasor for all damages ensuing from the 
wrong, irrespective of whether or not he was a direct actor and regardless of the degree

ble injury.24

27. "Express agreement is not necessary, all that is required is that there shall be a common 
design or understanding." Prosser, supra note 19, at 429-30; cf. Schaefer v. Berinstein, 140 Cal. 
App. 2d 278, 295 P.2d 113 (1956) (each participant in the wrongful act is responsible for all dam­
ages ensuing from the wrong regardless of the degree of his activity).

28. H a r per  a n d  J a m e s , supra note 19, at 692; Heydon’s Case, 11 Co. Rep. 5. 77 Eng. Rep. 
1150(1613) (“(w]ith all coming to do an unlawful act, and of one party, the act of one is the act of 
a l l . . . ."). The origins of this view appear to be the same as those of the rationale for modem 
criminal conspiracy. See Smithson v. Garth, 3 Lev. 324, 83 Eng. Rep. 711 (1691); see also Mox 
Incorporated v. Woods, 202 Cal. 675. 262 P. 302 (1927).

29. Johnson v. Chapman. 43 W. Va. 639. 28 S.E. 744 (1897).
30. Simmons v. Everson. 124 N.Y. 319, 26 N.E. 911 (1891).
31. World v. Grozalsky, 277 N.Y. 364, 14 N.E,2d 437 (1938).
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s:rvant or agent. Strictly speaking vicarious liability stems from the 
; gency doctrine o f respondeat superior. However, although the agent 
jjid principal have not committed a joint tort, 32 both can be joined in 
the same suit and both are subject to entire liability. O f course the 
practical effect is that the master or principal usually must pay for the 
full amount of the dam ages.33

In terms o f the thesis o f this article, the most im portant application 
of joint and several liability is to tortfeasors who concurrently cause an 
indivisible injury to the plaintiff.34 The rationale for applying entire 
liability to concurrent tortfeasors is largely a m atter o f causation. The 
court stated in Am erican M otorcycle, “the principle that each tortfeasor 
is personally liable for any indivisible injury o f which his negligence is 
the proximate cause has commonly been expressed in terms of joint 
and several liability .” 35 Concurrent tortfeasors are especially suscepti­
ble to unequal apportionm ent o f responsibility. It is possible that one 
tortfeasor’s act alone would not have caused any harm  to the plaintiff, 
or that alone it might have caused the entire injury, or that it would 
have caused a lesser injury .35

For most o f the time that joint and several liability was developing, 
the law was far more defendant oriented than it is today. Contributory 
negligence and assumption o f risk were absolute. There were no long 
arm statutes to aid plaintiff in gaining jurisdiction. The practical 
problems related to slowt communication and transportation could 
also work to protect defendants. Although the doctrine did uot miti­
gate the harsh effects o f contributory negligence and assumption of the 
risk, it did help plaintiff when he or she could not gain jurisdiction or 
when other practical problems prevented him or her from recovering 
from one tortfeasor. The doctrine, o f course, helped the plaintiff when 
one defeudant was insolvent. It should also be noted that during the 
development o f joint and several liability all plaintiffs who received a 
judgment in their favor were entirely innocent in the eyes of the law. 
Moreover, the concept o f apportioning liability according to fault was

32. H a r pe r  a n d  J a m e s , supra note 19, at 700 (1956). See generally W. S eavey , St u d ie s  in  
Ag e n c , 65-105, 129-53, 220-79 (1949).

33. H a r p e r  a n d  J a m e s , supra note 19, at 700. Obviously the servant or agent is not liable 
tor the tortious acts of the master or principal, unless other principles of joint tort liability would 
mike him so. The failure to impose any liability where the tort is the master’s alone indicates that 
the liability relationships are not truly joint tons.

34. There may have been a safely valve in the English system. Since under English law there 
*as no joinder of defendants unless there was concened action, concurrent tortfeasors were tried 
separately. Thus, the jury could apportion the damages to the portion of the injury the defendant 
Mused. More liberal American rules allowed joinder of concurrent tortfeasors, and this meant
“jat "a verdict for one sum [was| returned against all those found liable, without regard to the fact
Liut 'he juries in separate actions would not be so bound." Prosser, supra note 19, at 420.

35. 20 Cal. 3d at 586. 578 P 2d at 904, 146 Ca!. Rptr. at 187.
36. H a r p e r  a n d  J a m e s , supra note 19. at 702.
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non-existent or at least unaccepted. When judges were confronted with 
the issue o f who should bear the burden of the damages caused by an 
insolvent tortfeasor, they had no means to apportion the loss. There­
fore, if  the choice was between the totally innocent plaintiff and the 
cu 'pable solvent defendant, the answer was easy: the culpable defend­
ant should bear the burden and pay the whole judgm ent. This view is 
expressed in a leading California case supporting the doctrine:

Even though persons are not acting in concert, if the result(s) pro­
duced by their acts are indivisible, each person is held liable for the 
whole . . . .  The reason for imposing Liability on each for the entire 
consequence is that there exists no basis for dividing damages and 
the law is loath to permit an innocent plaintiff to suffer as against a 
wrongdoing defendant.37

B. Contribution

Contribution is a method of allocating the loss among concurrent 
tortfeasors. Since the doctrine of joint and several liability will make 
each of them liable for the entire judgm ent, the one who satisfies the 
entire ju d 0. nent or a disproportionate share may seek contribution 
against the others. It is often stated that there was no common law 
right to contribution .38 However, this statement is not historically ac­
curate. The original rule against contribution was stated in a conver­
sion case,39 and the rationale was that “plaintiff’s claim rested upon 
what was, in the eyes o f the law, entirely his own deliberate wrong ."40 
Following this case, contribution was sometimes applied in negligence 
cases in both England and the United States on the grounds that the 
rule against contribution applied only to intentional torts. It was not 
until “the dcor was thrown open to joinder” that the American courts 
began to apply widely the rule against contribution .41 Yet. according 
to Prosser, eight states still allowed contribution in negligence cases 
without the aid o f a statute .42

Despite thus common law authority for contribution, most states have

37. Finnegan v. Royal Realty Co.. 35 Cal. 2d 409. 433-34, 218 P.2d 17. 32 (1950).
38. "Although early common law derisions established the broad rule that a tortfeasor was 

never entitled to contribution. . . ." American Motorcycle Association v. Superior Court. 20 Cal. 
3d 578. 592, 578 P.2d 899, 908, 146 Cal. Rptr. 182. 191 "(1978). “At common law there is no right 
of contribution between persons jointly or severally Uable in tort. . . . "  4 B. W it k in ,  Sum.m.v ’I 
o f  C a l i f o r n i a  L a w  2344 (8th ed. 1979).

39. Merryweather v. Nixan. 8 Term. Rep. 186, 101 Eng. Rep. 1337 (1799).
40. P ro s ’s e r ,  supra note 3, ot 305.
41. Id. at 306.
42. Id. ; see Knell v. Feltman, 85 App. D.C. 22. 174 F.2d 662 (1949): Best v. Yerkes. 247 Iowa

800, 77 N.W.2d 23 (1956); Quatrav v. Wicker. 178 La. 289 (1933); Bedell v. Reagan. 159 Me. 292,
192 A.2d 24 (1963); Ankeny s. Moffett. 37 Minn. 109, 33 N.W. 320 (1887); Goldman v Mitchell-
Fletcher Co.. 292 Pa. 354. 141 A. 23! (1928); Davis v. Broad St. Garage. 19Tenn. 320. 232SAV.2d
355 (1950); Ellis v. Chicago and N.W.R. Co.. 167 N.W. 1048 (1918).
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; established contribution by statute .43 One o f the strongest forces in
brineing about statutory change was the Uniform Contribution Acts of 
11)39** and 1955.45 Both of the Acts recommended a pro rata division 
of the loss: each defendant's share is determined by dividing the 

l number of defendants who have been found liable into the amount of
ihe judgm ent.46 Thus each defendant’s share was equal, and n it- 
tempt was made to apportion liability according to fault. California 
adopted a contribution statute allowing for pro rata shares,4'  and it was 
this statute that the court circumvented in American M otorcycle by es- 

! tablishing comparative partial indemnity, which allowed the courts to
apportion the contribution share according to the fault.48 If the statute 
had not stood as a road block, the Supreme Court would not have had 
to use the common law doctrine of indemnity, which traditionally did 
not allow any sharing of the liability among tortfeasors, as a vehicle to 
apportion liability among tortfeasors.49

} C. Release

Release is simply the “surrender of a cause of action, which may be 
gratuitous or for inadequate consideration ." 50 A problem developed 
early on because release was confused with satisfaction, which is the

93 Prosser sta led  that the re  were 23 states w hich h ad  ad o p ted  a co n tribu tion  sta tu te  in 1 9 "I. 
Pr o sser , supra note 3. at 307.

U n if . C o n t r ib u t io n  A m o n g  T o r t fe a so r s  A c t  (1939).
95. U n if .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  A c t .  12 U.L.A. 63 (1975) (1955 version) 
95 One of the major differences between the two uniform acts is the manner in which they 

••teat the settling tortfeasor. Under the 1939 act there was no release granted to the settling 
’.ortieasor who w’ould still be liable for contribution. U n if .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  
V t  $2 (1939). See infra note 194. This provision, because it discouraged settlement, was unpop­
ular and lead to the enactment of the 1955 act which allowed for the full release of the settling 
tortfeasor as a means cf encouraging settlement. U n if .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  
A c t  4b. 12 U.L.A. 99 (1975).

97 C au . C iv . P r o c . C o d e  §877(a).
98. American Motorcvde Association v. Superior Court. 20 Cal. 3d 578. 591. 573 P2d 899. 

912. 196 Cal. Rptr. 182, 196 (1978).
In order to attain such a system, in which liability for an indivisible injury caused by 
concurrent tortfeasors will be borne by each individual tortfeasor ’indirect proportion to 
(his| respective fault,’ we conclude that the current equitable indemnity rule should be 
modified to permit a concurrent tortfeasor :o obtain partial indemnity from other con­
current tortfeasors on a comparative fault basis. 

id  The Supre.ue Court held that the contribution statute did not prevent modification of ihe 
common law doctrine of equitable indemnity because “in enacting the 1957 contribution legisla­
tion the Legislature did not intend to prev'ent the judiciary from expanding the common law 
equitable indemnity doctrine. . . ." Id. at 603. 578 P.2d at 915, 146 Cal. Rptr. at 198.

99. A suit for contribution is brought for the recovery of a proportionate part of the sura 
paid by the plaintiff, or, the ground that the parties were both equally guilty of negli­
gence and should share the cost. . . .  A suit for indemnity is brought to recover the total 
amount of the payment by the plaintiff, on the ground that the plaintiffs conduct was not 
as blameworthy as the defendant's. . . .

R esta tem en t  (Se c o n d ) o f  T o r t . *}886b com m ent a.
50. Pr o sse r , supra noie 3. a t 301.
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“acceptance o f full compensation for the injury.”51 Courts held that 
the release o f one tortfeasor was the release of all.52 This problem was 
circumvented with the development of the “covenant not to sue” which 
by definition released only the tortfeasor who was a party to the cove­
nant.53 Ultimately the most sensible approach prevailed: a release of 
one tortfeasor would not discharge any other tortfeasors. This position 
was adopted by the Uniform Contribution Act o f 1955,54 by California 
in 195 755 and by the Second Restatement.56

It is im portant to note the effect of release on contribution. If a set­
tlement is made in return for a release, the general view is that the 
released party is free from any further contribution and the am ount of 
the settlement is deducted from the am ount o f the judgm ent which the 
remaining tortfeasors must pay.57 The Uniform Contribution Among 
Tortfeasors Act o f 1939 took the opposite view, that the released 
tortfeasor could still be liable for contribution in the amount that his 
pro rata share exceeds his settlement.58 Although at least five states 
accepted this view at one time,59 it is now widely disfavored. However, 
as will be discussed below, this position may provide one solution to 
the problem this article addresses.60

II. T h e  F a i r n e s s  D o c t r i n e :  T h e  C a s e  f o r  M o d i f i c a t i o n

The fundam ental reason for the modification o f joint and several lia­
bility is that the present system unfairly favors plaintiffs over defend-

51. Id.
52. “Until quite recent yean, most of the courts have continued to hold that a release to one 

of two concurrent tortfeasors is a complete surrender of any cause of action against the other, and 
a bar to any suit against him. without regard to the sufficiency of the compensation actually re­
ceived.” In California the rule was well settled that the release oi me joint tortfeasor discharged 
them all. Eg.. Markwell v. Swift & Co.. 126 Cal. App. 2d 245. 272 P.2d 47 (1954); Flynn v. 
Nianson. 19 Cal. App. 400. 126 P. 181 (1912). There were cases which applied this rule to concur­
rent tortfeasors. E.g., Hadden v. Moran, 104 Cal. App. 2d 777. 232 P.2d 544 (1951). Hawber v. 
Raley. 92 Cal. App. 701, 268 P. 943 (1928). However, tne California cases use the joint liability so 
loosely (“malting no distinction between strict joint tortfeasors and other jointly and se erally 
liable”) that one commentator has stated the the Supreme Court had still left “open the question 
as to concurrent tortfeasors." 4 Witkin. supra note 38, at 2336.

53. Holtz v. United Plumbing Co.. 49 Cal 2d 501, 319 P.2d 617 (1957); Kincheloe v. Retail 
Credit Co.. 4 Cal. 2d 21, 46 P.2d 971 (1935); Beck v. Bei Air Properties, 134 Cal. App. 2d 834, 286 
P.2d 503 (1955); Abbott v. Goodyear Rubber Co., 116 Cal. App. 665. 3 P.2d 56 (1931).

54. U n i f .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  a c t  §4{a), 12 U.L.A. 98 (1975).
55. C a l .  C.y. P r o c .  C o d e  §877(a).
56. R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  §886A.
57. If it is clear that the satisfaction received was understood to be only partial, it should
not discharge the claim against a second tortfeasor. All courts are agreed, however, that
it must be credited pro tamo to diminish the amount of damages recoverable against
him. . . .

P r o s s e r ,  supra note 3, at 304-05; accord. C a l .  C iv .  P r o c .  C o d e  §877(a).
58. U n i f .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  a c t  §2 (1939).
59. Delaware, Maryland, New Mexico. Pennsylvania, and Rhode Island. Adams, Seiilemenis 

After Li- But Is It Fair. 10 PaC. LJ. 729, 744, n.104.
60. See infra text accompanying notes 147-174.
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ints. The fairness principle requires that loss should be apportioned 
according to the percentage of fault.61 However, because o f joint and 
several liability, a defendant’s liability may be based not on propor­
tional fault but rather on the solvency of codefendants62 or on the will­
ingness of th ' plaintiff to settle with another defendant. Li, A w ic a n  
Motorcycle, and the cases which follow them firmly establish the fair­
ness principle in California tort law. Although none of these caras, ex­
cept American M otorcycle which refused to abolish .ne doctrine, have 
discussed changing the law to negate the harsh effect of joint and sev­
eral liability, these cases form the foundation for the argument that this 
change must be made.

1983 / Joint and Several Liability

A. Li v. Yellow Cab Co.

The concept of fairness is the guiding prinv:iple of Li: fairness is the 
foundation for comparative negligence, and it plays an im portant role 
in the resolution of other issues. When the California Supreme Court 
established comparative negligence, it used strong language. The court 
was critical of contributory negligence because “the doctrine is inequi­
table in its operation because it fails to distribute responsibility in pro­
portion to fault."63 The court noted that juries often try to correct the 
unfairness of contributory negligence in the jury  room64 and that this 
unfairness undermines confidence in the legal system .65 The court’s ac­
tual holding is couched in r "m s  of fundamental fairness:

We are likewise persuade, that logic, practical experience, and fun­
damental justice counsel against the retention of the doctrine render­
ing contributory negligence as a complete bar to recovery—and that 
it should be replaced in this state by a system under which liability fo r  
damages will be borne by those whose negligence caused it in direct 
proportion to their respective fault 66

61. See infra notes 36-42 and accompanying text
62. See Adler. Allocation o f Responsibility After American Motcrcycle Association v. Supe-

rior Court, 6 P e p p e ro in e  L. R e v . I (1978).
63. 13 Cal. 3d at 810. 532 P.2d at 1230, 113 Cal. Rptr. at 862. Dean Prosser stales the kernel 

or critical comment ut these terms: “It [the rule] places upon one party the entire burden of a loss 
for which two are. by hypothesis, responsible." P r o s s e r ,  supra note 3. §67. at 433. Harper and 
James express the same basic idea:

[T]here is no justification—in either policy or doctrine—for the rule of contributory neg­
ligence, except for the feeling that if one" man is to be held liable because of his fault, 
then the fault of him who seeks to enforce that liability should also be considered. But 
this notion does not require the all-or-nothing rule, which would exonerate a very negli­
gent defendant for even the slight fault of his victim. The logical corollary of the fault 
principle would be a rule of comparative or proportional negligence, not the present rule.

2 H a r p e r  a n d  J am es, supra note 19. §22.3 at 1207; 13 Cal. 3d at 810-11 n.3. 532 P.2d at 1230-31. 
• 19 Cal. Rptr, at 862-63.

64. 13 Cal. 3d at 811. 532 P.2d at 1231, 119 Cal. Rptr. at 863.
65. Id. at 812. 532 P.2d at 1231. 119 Cal. Rptr. at 863.
66. Id  at 812-13, 532 P.2d at 1232, 119 Cal. Rptr. at 864 (emphasis added).
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The court’s view that fairness should govern the tort system was so 
strong that it ignored a century-old interpretation of Civil Code section 
1714 which established contributory negligence in California .67 More­
over, the court chose the pure form o f compi'.rative negligence vyhich 
“apportioned liability in direct proportion to fault in all cases’ ’68 be- j 
cause the other form “also distorts the very principle it recognizes, i.e., 
that persons are responsible for their acts to the extent their faults con­
tribute to the injurious results."69 The court even allows a Limited form 
o f retroactivity because of “considerations of fairness. . . . ’’70

B. American Motorcycle

Although the Supreme Court in American M otorcycle Association v. 
Superior Court refused to abolish the doctrine of joint an ■ several lia­
bility, this case is a major app’ication of the fairness principle.71 Be­
cause L i involved only one plaintiff and one defendant, .’he court 
reserved the issue o f the application o f comparative negligence to cases 
involving multiple tortfeasors until such a case was actually before the 
court.72 Am erican M otorcycle Association presented the facts which al­
lowed the court to resolve the issues connected with multipie parties .73 
In Am erican M otorcycle a minor received serious injury in a motorcycle 
race sponsored by the Association. The minor sued the Association 
which filed an answer and sought to file a cross-complaint against the 
m inor’s parents .74 The Association argued that it should only be re­
sponsible for its proportional share of the damages on two grounds: 
first, that joint and several liability should be abolished and, second, 
that there should be contribution or indemnity in proportion to fault.75 
Although the Supreme Court refused to abrogate joint and several lia­
bility, the Court, in order to further establish the system of tort liability 
envisioned in L i  in which liability is allocated in direct proportion to 
fault,76 modified its traditional, all-or-nothing aspect o f equitable in-

67. California Civil Code section 1714 states in part that:
Every one is responsible, not only for the result of his willful acts, but also for an injury 
occasioned to another by his want of otdinary u re  or skill ut the management of hi’s 
property or person, except so far as the latter has, willfully or by want of ordinary care, 
brought the injury upon himself. The extent of liability in such cases in delined by the 
Title on Compensatory Relief.
68. 13 Cal. Jd at 827, 532 P.2d at 1242. 119 Cal. Rptr. at 874.
69. Id. at 823. 532 F.2d at 1243, 119 Cal. Rptr. at 875.
70. Id  at 830, 532 P.2d at 1244. 119 Cal. Rptr. 876.
71. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182.
72. Justice Sullivan noted that "(pjroblems of contribution and indemnity among joint 

tortfeasors lurk in the background." 13 Cal. 3d at 823, 532 P.2d at 1240. 119 Cal. Rptr. at 872.
73. 20 Cal. 3d 578, 578 P.2d 899. 146 Cal. Rptr. 182
74. Id  at 585, 578 P.2d at 903, 146 Cal. Rptr. at 186.
75. Id
76. Li. i3 Cal. 3d at 813, 532 P.2d at 1232, 119 Cal. Rptr. at 864.
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denmiiy and established what might be called comparative partial in­
demnity allowing “a concurrent tortfeasor to obtain partial indemnity 
from other concurrent tortfeasors on a comparative fault basis.”77 

The Supreme Court made it clear that the reason for establishing 
.comparative partial indemnity was the fairness principle. The Court 
noted that the courts in general have abandoned traditional grounds 
for the application of equitable indemnity,78 basing further applica­
tions of the doctrine on the grounds of equity and fjood conscience.79 
The language of the court leaves no doubt that the principle of fairness 
is the basis for the court's action:

[T]he all-or-nothing aspect of the doctrine has precluded courts from 
reaching a just solution in the great majority of cases in which equity 
and fairness call for apportionment of loss between wrongdoers in 
proportion to their relative culpability, rather than the imposition of 
the entire loss upon one or the other tortfeasor.80

The Court not only established comparative partial indemnity, it also 
circumvented the legislatively mandated contribution statute81 which 
iimits contribution to those against whom there is a joint judgment82 
and which requires that contribution be made on a pro rata basis.83 
Evidently the court felt comfortable in cirtumventing this legislation 
because the statute itself states that “the right of contribution shall be 
administered in accordance with princip'es of equity.”84 The Court in­

77. 20 Cal. 3d at 598, 578 P.2d at 912. 146 Cal. Rptr. at 195.
78. Id. at 591-98. 578 P.2d at 907-12, 146 Cal. Rptr. 190-95. The formulations for determin­

ing the proper applications of equitable indemnity were vague. Some authorities characterized
the negligence on the pan of the indemnitor as “active.” "primary." or "positive," and he negli­
gence of the indemnitee as "passive." "secondary," or "negative," These lormulattons were criti­
cized as artificial and "lacking the objective critena desirable for predictability in the law." Id. at 
594. 578 P.2d at 909. 146 Cal. Rptr. at 192; see Atchison T. <5t S.F. Ry. Co. v. LanCranco. 267 Cal. 
App  ̂2d 881. 886, 73 Cal. Rptr. 660. 664 (1968).

79. Some courts have abandoned the welter of inconsistent standards and have turned to 
equity:

The duty to indemnify may arise, and indemnity may be allowed in those fact situations 
where in equity and good conscience the burden o f the judgment should be shiftedfrom the 
shoulders o f  the person seeking indemnity to the onefrom whom indemnity is sought. The 
right depends upon the principle that everyone is responsible for the consequences of his 
own wrong, and if others have been compelled to pay damages which ought to have been 
paid by the wrongdoer, they may recover from him. Thus the determination of whether 
or not indemnity should be allowed must of necessity depend upon the facts of each case.

20 Cal. 3d at 595, 578 P.2d at 709-10. 146 Cal. Rptr. at 192-93 (quoting from Herrero v. Atkinson, 
227 Cal. App. 2d 69. 74, 38 Cal. Rptr. 490, 493 (1964).

80. 20 Cal. 3d at 595, 578 P.2d at 910. 146 Cal. Rptr. at 193.
81. C a l .  C iv .  P r o c .  C o d e  §§875-79.
82 Id  §875(c). The section provides in part that liability "shall be limited to the excess paid 

over the pro rata share of the person s* paying and in no event shall any tortfeasor be compelled 
to make contribution beyond his own pro rata share of the emit t judgment." Id.

83. "Such right of contribution may be enforced only after ine tortfeasor has. by payment, 
wscharged the joint judgment or has paid more than his pro rata ohare thereof." C a l .  C iv . 'P r o c .
Code §875(c).

84. Id  at §875(b) (quoted in American Motorcycle, 20 Cal. 3d at 602, 578 P.2d at 915, 146 
C*l- Rptr. at 198).
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terpreted this provision to mean that the legislature intended the courts 
to elaborate on these principles.85 By this interpretation the Court is 
placing the principles of equity and fairness in almost a supreme posi­
tion: not only do these principles justify comparative partial indemnity 
but they show that the legislature also seeks to embody these principles 
in the ultimate tort system which results after judicial interpretation.

C. Cases fo llow ing  Li and  American Motorcycle

The importance attached to the fairness principle by the Supreme 
Court of California and the courts of appeal, can be seen in the expan­
sion of comparative partial indemnity to situations not discussed in 
Am erican M otorcycle. The first step in this expansion occurred several 
months after Am erican M otorcycle. In Safeway Stores v. N est-K art,86 
the Supreme Court held that comparative partial indemnity justified 
the apportionment of damages between a negligent tortfeasor and one 
who was strictly liable. The court used language which makes clear the 
reason for applying comparative partial indemnity to this situation:
“even when an injury was in part caused by a defective product, fair­
ness and good social policy . . . dictated a sharing or apportionment of 
liability.”87

Perhaps the most important expansion of American M otorcycle is the 
application of comparative partial indemnity to a settling tortfeasor. In 
Sears, Roebuck, and  Co. v. International Harvester Co. , 8 8  the court of 
appeal held that a settling tortfeasor could seek indemnification for a 
portion of the settlement from a cross-defendant. Comparative indem­
nity has also been applied to governmental entities,89 to employees in

85. 20 Cat. 3d at 603. 578 P.2d at 915, 146 Cal. Rptr. at 198.
£6. 21 Cal. 3d 322. 579 P.2d 441, 146 Cal. Rptr. 550 (1978).
87. Id. at 329, 579 P.2d a: 444, 146 Cal. Rptr. at 553 (emphasis added). The court proceeded

to quote from Ford Motor Co. v. Robert J. Poeschl, Inc., 21 Cal. App. 3d 694, 98 Cal. Rptr. 702
(1971), in which the court expressed discontent with traditional equitable indemnity doctrines 
which would permit the dealer and leasing agency to escape any liability whatsoever surrounding 
an accident relating to a defective automobile, th e  Poeschl court noted:

The dealer and the leasing agency shared Ford's ability to reach the customer before the 
accident occurred . . .  on the assumption that they did nothing, their escape from 
financial responsibility is troublesome. Judicially favored objective of deterrence and 
accident prevention would be promoted by imposing some liability on a dealer who 
knew of a danger and did nothing. To shift the entire loss to him would not serve these 
objectives, for then the manuf 'urer would escape scot-free. A wise rule o f law—one 
designed to stimulate responsn. throughout the merchandising chain— would require 
both parties to share the loss. . V o f . . . partial indemnification would permit that 
result.

21 Cal. 3d at 330, 579 P.2d at 445. 14 ; a|. Rptr. at 554.
88. 82 Cal. App. 3d 492, 147 C' .. Kptr. 262 (1978).
89. Wagner v. State of Califoro a. 86 Cal. App. 3d 922, 150 Cal. Rptr. 489 (1978) (holding a 

governmental entity liable for injur jaused by a dangerous .ondition of its property). The court 
allowed a cross complaint by a defendant against the state seeking contribution in proportion to 
the state's fault.
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III. T h e  C o n c e r n s  o f  A m e r i c a s  M o t o r c y c l e  A s s o c ia t io n

In A m erican  Motorcycle, the California Supreme Court upheld the 
doctrine of joint and several liability.92 The court is forthright and 
unequivocal on this matter, and indeed, the fact that the court chose to 
“unpublish" the appellate court decision in Baget v. Shepard33 shows 
that the court is firm in its resolve to maintain the doctrine. However, 
the court limits its discussion to the subject of abrogation of the doc­
trine; no mention is made of the possibility that joint and several liabil­
ity could be modified to remove the inequity which presently exists. 
The reasons which justify the court’s refusal to abolish joint and several 
liability are not entirely satisfactory. As one commentator has noted, 
the court "got lost in a maze of conceptualism. . . ,”94 Even if the 
court’s rationale for not abrogating joint and several liability are valid, 
they do not justify a refusal to modify the inequitable effect of the 
doctrine.

This failure to discuss modification can, of course, be attributed to 
the failure of counsel to seek modification. However, a more plausible 
explanation is that the court of appeal chose to abolish the doctrine,95 
and the Supreme Court seems to be reacting to the appellate court. 
Therefore the appellate court decision in American Motorcycle is im­
portant background for understanding the view of the Supreme Court 
and the need for further action on this issue.

A . Tr.e Appellate Court Decision
Although the Supreme Court overruled96 the court of appeal,97 the 

goals of the two courts were sim r. Both sought to mitigate the harsh 
effects on defendants imposed by the “limited” forms of contribution

90. Associated Coast. & Eng’r Co. v. Workers’ Corapeasatioa. 22 Cal. 3d 829, 587 P.2d 684. 
150 Cal Rptr. 888 (1978) r. :ld that a concurrently negligent employer was entitled to a credit 
against workers' compensi '>on obligations to the extent which exceeds the proportional liability 
Out the employer wou) j incur for indemnification of a third party tort-feasor under a comparative 
svstem of tort respo-jibility allocated among multiple wrongdoers); accord Aceves v. Regal Pale 
Brew. Co.. 24 C>\ 3d 502, 595 P.2d 619, 156 Cal. Rptr. 41 (1979).

91. Kram', v. Cedu Foundation, Inc., 93 CaL App. 3d 1. 155 Cal. Rptr. 552 (1979) (indem­
nity may ari'e by virtue of express contractual language and such a right may also be found in 
equitable considerations brought into play by coostructual language not expressly dealing with 
md«nnifi'_aiion or by the equities involved in a particular case).

92 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182 (1978).
93. Baget v. Shepard, 128 Cal. App 3d 433 (1982) (unpublished opinion, see supra note 12).

, 94- Fleming, Report to the Joint Committee o f the California Legislature on Tort Liability on 
O'* Problems Associated with American Motorcycle Association v. Superiot Court, 30 H a s t .  L.J. 
I**. 1484 (1979).

95. 65 CaL App. 3d 694, 135 Cal. Rptr. 497 (1977).
96. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182.
97. 65 Cal. App. 3d 694, 135 Cal. Rptr. 497.

workers’ compensation cases,90 and to contractual indemnity.91
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B The Supreme Court

The Supreme Court’s emphatic refusal to abrogate the doctrine of 
loint and several liability can perhaps be attributed to its reaction to the 
approach of the court of appeal. The Supreme Court succeeds in par- 
tullv providing a solution to the inequity suffered by defendants. By 
establishing comparative partial indemnity, the Court has modified the 
wsiem so that many defendants will only be liable in proportion to 
fault. 105 However, this solution, without modification of joint and sev­
eral liability, still requires the defendant to bear the burden of an insol­
vent or settling tortfeasor a4one.

The Court presented three arguments in support of its refusal to 
abolish joint and several liability. First, the plaintiffs injury is indivisi­
ble: second, the plaintiff’s conduct is not as tortious as defendant’s; and 
third, the present law allows injured persons to receive full recovery.

/. The Indivisibility o f  the Injury

The first argument is that the injury by the plaintiff is indivisible, 
therefore, each defendant should potentially bear the burden of the en­
tire loss: “ In other words, the mere fact that it may be possible to as­
sign some percentage figure to the relative culpability of one negligent 
defendant does not in anyway suggest that each defendant’s negligence 
is not the proximate cause of the entire indivisible injury .” 106 

This argument is, of course, contrary to L i. As Justice Clark pointed 
out in his dissent, “plaintiffs negligence is also the proximate cause of 
the entire indivisible injury ,’ ’ 107 but this did not prevent the L i court 
iron; repudiating the all-or-nothing solution. Indeed, it is only because 
the injury is indivisible that liability can be apportioned between plain­
tiff and defendant as required in L i. If the injury were divisible, the 
only sensible way to apportion damages would be according to who 
caused each portion o f the injury.

The better view would be that since the injury is truly indivisible, a 
culpable plaintiff and defendant should share the burden of plaintiffs 
injury. After all, the plaintiff is also the proximate cause of a single 
indivisible injury.

*ould still be belter off financially than he would have been prior to Li. The plaintiff will still 
ree° I ''r something, the only variable would be the proportion of the total damc^es. 
th to i l20 Cal' 3d 31604' ^78 P 2d at 915-16, 146 Cal. Rptr. at 198-99. After a lengthy analysis of 
“te 1.57 contribution statute the court determined that it was intended to lessen the harshness of 

‘Ormer common law no-contribution rule. Finding nothing in the 1 igislauve history of the 
suiute indicating an attempt to foreclose future judicial development of the statute's purpose, the 
®un held that the common law equitable indemnity doctrine should be modified to pernit partial 

e™°tiy among concurrent tortfeasors on a comparative fault basis. Id.
06- 20 Cal. 3d at 589. 578 P.2d at 905. 146 Cal. Rptr. at 188.

107. td. at 611. 578 P.2d at 920. 146 Cal. Rptr. at 203.

851



Although this argument is used to ' ippon  the continued existence of 
jo in t and several liability, it is a better argument for modification of the 
doctrine, If the indivisibility of the injury allows apportionment of the 
loss between the culpable plaintiff and defendant, then the portion of 
the loss which is unsatisfied because of the settlement or insolvency of 
one tortfeasor should also be apportioned. The indivisibility of the in­
jury  should not be used for plaintiffs inZ / and against defendants when 
it comes to the subject of modifying jo in t and several liability.

2. The Culpability o f  P laintiff

As Justice Clark noted in his dissent, the second justification for joint 
and several liability offered by the majority is really a two-fold argu­
ment dealing with the culpability of the plaintiff. 108 The first par, of 
this argument is that, although L i stated that parties should be liable in 
proportion to fault, not ah plaintiffs are culpable. While it is undoubt­
edly true that not all plaintiffs will be found to be culpable, this argu­
ment serves only to justify the rule of entire liability when applied to 
situations involving a completely innocent plaintiff. However, since it 
is o f course possible to have one rule for innocent plaintiff and one rule 
for culpable plaintiff, this argument actually favors modification of the 
current law which allows both culpable and innocent plaintiffs alike to 
use jo in t and several liability to the detriment of defendants.

In order to justify applying joint and several liability when theplain­
t i ff  is also at fault, the Supreme Cotir. makes a stcond argument based 
on the p la in tiffs  conduct. The Court states that the culpability of the 
plaintiff is not “equivalent to that of a defendant.” '09 The degree of 
p laintiffs culpability is less because plaintiff has only violated a duty to 
protect himself, whereas defendant has violated a duty to prevent harm 
to others. The Court argues that since the degree of culpability is less, 
the rule of entire liability should be maintained.

There are several things wrong with this point of view. To begin 
quite often a p’aintiff \r injuring himself will have created a tremen­
dous risk o f harm to others. Moreover, the scope of plaintiffs duty is 
irrelevant. The Supreme Court itself in American M otorcycle pointed 
out that the guiding principle is that “a tortfeasor is dable for any in­
jury  o f which uis negligence is a prorim ate cause.” 110 It makes no dif-

Pacific Lex Journal /  Vol. U

108. Id. at 6! I, 578 P.2d at 920-21. 1-16 Cal. Rptr. at 203.
109. Id  at 589, 578 P.2d at 906. 146 Cal. Rptr. at 189. Reduced to its simplest terms, the 

argument is that the conduct of the defendant is tortious, while the plainti.Ts is not. See ProsseR- 
supra note 3. §65. at 418.

110. 20 Cal. 3d at 587, 578 P.2d at 904. 146 Cal. Rptr. at 187.
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fcrerice if plaintiff had a duty only to himself: it is enough that the 
breach of the duty 'o himself caused this injury.

Finally, the language of the court makes it sound as if the court holds 
ihe view that tort liability is based on the moral wrongfulness of de­
fendant’s conduct. The court goes so far as to say that “the fact re­
mains that insofar as the plaintiffs conduct creates only a risk of self- 
mjury. such conduct, unlike that of a negligent defendant, is not tor­
tious."”111 The only reason the conduct is not tortious is that plaintiff 
has not “wronged" anyone else. However, a more acceptable view of 
tort law is that liability exists, not because of moral wrong, but because 
wmeone's conduct is such that this person should pay for the damages 
the conduct causes. In Li, the Supreme Court held that plaintiff, in 
effect, did have to pay for injuries which he caused to himself. Regard­
ing the injury which plaintiff has caused himself, the plaintiff is not 
culpable to a lesser degree or order, his culpability is exactly the same 
as defendant's.112

J. Full Recovery for the Plaintiff

The Court’s final justification for joint and several liability is that “it 
frequently permits an injured person to obtain full recovery for his in­
juries even when one or more of the responsible parties do not have the 
financial resources to cover their liability."113 This position is laudable; 
ou- ton system must take care of those who are injured. However, fair­
ness will often be violated in such a system which may make a 
tortfeasor of relatively incidental fault pay the damages to a plaintiff 
who is significantly at fault. Even with the laudable motive of taking 
care of the injured, such a result is blatantly pro-plaintiff and only tena­
ble because it is assumed that defendant has insurance or in some other 
way may be considered to have deep pockets. Does it seem proper for 
a private individual to bankrupt himself or herself to cover injuries for 
which the plaintiff was more responsible?

Tc some degree the court must reach this harsh result because its 
discussion is limited to the subject of abrogation; it does not examine 
the possibility of modifying the inequitable effect of joint and several 
liability. However, there are other ways for society to fairly shift the 
burden of loss. While it is true that the total abolition of joint and 
several liability would shift the entire burden of an insolvent defendant 
to the plaintiff, there are methods by which the risk can be apportioned

9

111- id- ai 589-90. 578 P.2d at 90o. 146 Cal. Rptr. at 189.
112. Fleming, supra note 94.
•13. 2'. Cal. 3d at 590, 578 P.2d at 906, 146 Cal. Rptr. at 18?.
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between plaintiff and solvent defendant fairly. 114

4. The U nstated Reason

Perhaps the real reason for the court's decision is unstated, for there 
is another justification for the court's refusal to abolish joint and se\- 
eral liability. This reason is succinctly stated by Professor Fleming: 

That rule is justified not by a one-sided preference for plaintiffs, but 
by the very principle of evenhandedness between plaintiffs and de­
fendants enunciated in Li. It should therefore appeal tc plaintiffs’ 
and defendants’ bar alike on the grounds 01" .fairness: the “several" 
rule of the court of appeal in American Motorcycle is unfairly skewed 
against plaintiffs, whereas the supreme court's opinion carries the 
si cds of unfairness for defendants. 115

The Supreme Court was confronted by a dilemma in determining the 
fate o f jo in t and several liability. The real issue was who should bear 
the burden o f the damages which are unsatisfied because one tortfeasor 
was insolvent or had settled for an am ount less than his portion of the 
fault would justify his paying. If the court upheld joint end several 
liability, the defendant would u ^ar the burden exclusively. If the cour: 
abrogated the doctrine, the plaintiff would bear the burden. As be­
tween plaintiff and defendant, the court chose the defendant, who at 
least, is always culpable to bear the burden. Therefore, joint and sev­
eral liability was upheld.

The dilemma can be avoided entirely if the choice is not between the 
continued existence or abrogation o f jo in t and several liability. If . 
issue is whether or not the doctrine should be modified so that plaintiff 
and defendant equally bear the burden o f the unsatisfied damages, the 
answer is plain. The fairness principle of L i dictates modification.

IV. O t h e r  S t a t e s

Although the Supreme Court cho:«e not to abolish joint and several 
liability for the reasons stated above, the court seemed to take heart 
from the inability of the American Motorcycle Association to cite au­
thority in support of abrogation o f the doctrine: “AMA has not cited a 
single j .dicial author to support its contention that the advent o f com­
parative negligence rationally compe's rhe demise of the jo in t and 
several liability rule .” 116 The Court also points out that the “over*

114. See infra note 173.
115. Fleming, supra note 94.
116. 20 Cal. 3d at 590, 578 P.2d at 906, 146 Cal. Rptr. at 189 (accordingly the court held that a 

concurrent tortfeasor remained liable for the total amount of damagr diminished only propor­
tionally to the degree of negligence attributable to the person recovering).
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• hclmine majority of jurisdictions which have adopted comparative 
nctliaence have retained the joint and several liability doctrine" 117 in d  
itcs a number o f cases which refuse to abolish joint and several 

•utility . " 8
While the court is certainly correct in its view that the great weight of 

authority is against the abrogation of the doctrine, tbr same can­
not be said regarding the subject of modification. None of the cases 
cited by the Supreme Court fully deal with modification: only one men­
tions it. These cases, therefore, have dubious precedential value re­
garding modification. Moreover, a num ber of states have legislated 
cither modification or abrogation.

.4. The Cases Against the Abrogation o f  Joint and Several Liability

I. Those Cited by the Supreme Court

The Supreme Court in American M otorcycle cited five cases to illus­
trate the proposition that all courts which have considered the matter 
have refused to abrogate joint and several liability . 119 ".he court’s use 
of these cases makes an interesting study in its own right. One of these 
strongly upholds the doctrine but does not discuss the subject of abro­
gation with anything near the thoroughness of the court in American 
Motorcycle. One of them indirectly upholds the doctrine against a 
challenge based upon comparative negligence. Another upholds joint 
and several liability but no mention is made o f comparative neg! >ence. 
And two o f them, while upholding the doctrine of jo in t and several 
Liability, actually modify it.

Kelly v. Long Island  Lighting Co. ,2° is the only case which lends 
strong support for the position of the Supreme Court in American M o­
torcycle. Kelly followed Dole v. Dow Chemical Co. , the New York case 
which allowed the apportionment of damages among contributing 
tortfeasors according to proportional fault. 1- 1 In K elly , the New York 
Court of Appeal stated:

It she d, of course, be understood that this refinement of the rule of 
cor juiion does not apply to or change the plaintiffs right to re-

~~V~ ,d
Gazaway v. Nicholson. 190 Ga. 345, 9 S.E.2d 154 (1940); Saucier v. Walker. 203 So. 2d 

|'SS- 1967); Kelly v. Long Island Lighting Co.. 31 N.Y.2d 25. 2S6 N.E.2d 241, 334 N.Y.S.2d 
‘” 2); Chille v. Howell. 34 Wis. 2d 491, 149 N.W.2d 600 (1967); Walker v. Kroger Grocery & 

^ “ 8 Co., 2l4 Wis. 519. 252 N.W. 721 (1934).
19. See supra note 118.
20- 3) N.Y.2d 25, 286 N.E.2d 241. 334 N.Y.S.2d 851.

1.1. 30 N.Y.2d 143. 282 N.E.2d 288. 331 N.Y.S.2d 382 (1972). Damages were apportioned 
k  ?°8 l^e joutt or concurrent tortfeasors regardless of the degrte or nature of the concurring 

t- The court in Kelly staled that "[w|e believe the new rule of apportionment to be pragmau- 
sound, as well as realistically fair." 31 N.Y.2d at 29. 286 N.E.2d at 243. 334 N.Y.S.2d at 854.

, ^ { /  joint and Several Liability
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cover against any joint tort-feasor in a separate or common action 
the total amount of his damages suffered and not compensated. We 
are only concerned here with the right of contribution between two 
or more joint or concurrent tort-feasors. 122

This statement is all that is said in Kellv regarding joint liability, and 
even it seems to be made in passing. It is almost as if the court of 
appeal is not responding to arguments o f counsel but rather merely 
clearing up a question which might occur in the minds o f future 
readers.

Gazawav v. N icholson , a Georgia case, also stands for the proposition 
that adoption o f the-comparative negligence doctrine does not require 
the abrogation of the rule which requires a jo in t verdict against jointly 
negligent tortfeasors. 123 However, in Gazaway, the primary concern of 
the court was the application o f comparative negligence to multi-de­
fendant cases. 124 As to joint and several liability, the Georgia Supreme 
Court added that “the mere fact that the same formula might produce 
results which vary to some extent as to the individual defendants (de­
pending on whether defendants were sued jointly or separately] would 
not within itself authorize the conclusion that the comparative-negli- 
gence rule operated to change the common law rule as to jo int ver­
dicts.” 125 This ruling upholds joint and several liability in the sense 
that there can be no ioint and several liability unless there is a joint 
verdict.

W hile Saucier v. W alker126 does stand for the principle that "there 
must be one verdict and that must be in one am ount and against all the 
jo in t tort-feasors found liable, " 127 there is no mention o f the existence 
o f com parative negligence as the basis for a challenge to jo int and sev­
eral liability. It is true that comparative negligence was the law of Mis­
sissippi at the time Saucier was decided, and this case does include the 
following quotation: “It is the settled law o f this state that there can be

122. 31 N.Y.2d at 30. 236 N.E.2d at 243. 334 N.Y.S.2d 355.
123. ISO Ga. 345. 9 S.E.2d 154, An action was brought on the behalf of a seven year _ld boy. 

who was struck by an automobile ailer exiting a school bus. against the dnver of the au.. .nobiie 
which hit him. the driver of the school bus, and the o\ ner of the bus. The defendants were sued 
as joint tortfeasors.

124. It may be true that in such case the rule as to comparative negligence cannot in every 
instance be applied in favor of each separate defendant to the same extent as if one party 
oi’iy had been sued, the argument here being that in the former case the plaintiff’s negli­
gence must be compared with the combined negligence of all the defendants considered
as a unit, whereas in the latter case, only the one and sole defendant can be treated as the 
unit of comparison.

190 Ga. at 348, 9 S.E.2d at 156.
125. 190 Ga. at 348, 9 S.E.2d at 156.
126. 203 So. 2d 299 (Miss. 1967).
127. Id. at 302-03.
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n o  apportionment of damages against a joint ton-feasor. . , , " 128 Yet, 
this quotation is merely used as grounds to construe an ambiguous jury  
verdict. 129

The last two cases cited \n American Motorcycle, W alker v. K roger130 
and Chille v. H owell, 131 are related in that Chille follows W alker. They 
both stand for the proposition that the comparative negligence doctrine 
docs not require the demise of joint and several liability. 132 However, 
the practical effect o f the form of comparative negligence which existed 
in Wisconsin at that time was to modify jo int and several Liab."-'', 
Wisconsin followed the form of comparative negligence which ban 
the plaintiff from recovery where his negligence was “as great as" th t 
defendant’s. 133 Therefore, if the plaintiffs negligence was greater than 
one tortfeasor’s, then there was no recovery whatsoever from that 
tortfeasor: “If such contributory negligence was as great as the negli­
gence of one of the tort-feasors against whom recovery is sought, then 
as to that particular tort-feasor there still is no right to recover. " 134 
This position, established in W alker, was later reaffirmed in Chille, 1 3 S  

and it solves one of the injustices which results from joint and several 
liability. A defendant who is less liable than the plaintiff should not 
have to pay the damages caused by all the defendants.

2. Cases N ot Cited in American Motorcycle*

There are additional cases which refuse to abolish the doctrine of 
joint and several liability despite the existence o f comparative negli­
gence. Lincenberg v. Issen 136 is the Florida equivalent o f American M o­
torcycle-. the Florida Supreme Court had adopted comparative 
negligence in Hoffman v. Jones , 137  and Lincenberg was the court’s first 
opportunity to apply the comparative approach to multiple tortfeasors.

128. Id. (citing Southland Broadcasting Co. v. Tracy. 210 Miss. 836. 850 50 So. 2d 572. 577 
(1951)).

129. In Sai ter, the jury returned a verdict which was unclear as to whether three defendants 
were to pay S5 00 each, for a total of SI5,000, or S5.000 together. The court used the quotation 
above as a basis for holding that the verdict was for S5.000 against all three defendants as joint 
tortfeasors.

130. 214 Wis. 519, 252 N.W. 721 (1934).
131. 34 Wis. 2d 491, 149 N.W.2d 600 (1967).
132. This holding was reaffirmed in Fitzgerald v. Badger State Mutual Casualty Co.. 67 Wis. 

M 321, 227 N.W.2d 444 (1975).
133. Wis. S t a t .  §331.045 (1931) provided in part that, in .orutection with contributory negli- 

ience, the negligence of the plaintiff would not bar recovery “if such negligence was not as great 
ih n*j“eBfigence of the person against whom recovery is sought" and that "any damages allowed

be diminished by the jury in the proportion to the amount of negligence attributable to the
Person recovering." Id

134. 214 Wis. at 536. 252 N.W. at 727-28.
35. 34 Wis, 2d at 500, 149 N.W.2d at 604.
36. 318 So. 2d 386 (Fla. 1975).

137. 280 So. 2d 431 (Fla. 1973).
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The coun held that it was bound by the legislature’s recem '  Joption of 
the Uniform Contribution Among Joint Tortfeasors Act. 13 ^he coun 
held that the will o f the legislature should prevail; since the statute act 
expressly provided for the continued existence of joint and several lia­
bility, the': this doctrine should continue to be the law of Florida. It 
should be noted that the court also declined to apportion contwbution 
among tortfeasors according to fault because the statute expressly pro­
vides for pro rata contribution . 139

In Colorado, one appellate court has held with little discussion that 
the Colorado rule of jo int and several liability and the rule o f no con.ri- 
bution among tortfeasors should continue to be the law. Although the 
o u r t  noted the existence o f American M otorcycle, there was Little dis­
cussion o f it: the court simply noted that such a change "is not within 
the province of this coun .” 140 However, there is a vigorous dissent sup­
porting both contribution based upon proportional fault141 and the ab­
rogation o f joint and several liability . 142

In Arctic Structures, Inc. v. W edmore, the Supreme Court of Alaska 
refused to abandon the doctrine despite recognizing that it places the 
entire burden o f an insolvent defendant on those defendants who can 
pay . 143 The court reasoned that even the Uniform Comparative Fault 
Act only suggested modification o f the doctrine 144 and that the two

Pacific Law Journal /  Vol.

128, During the pendency of the appeal, the Florida Legislature passed F l a .  S t a t .  §768.31 
(1975). which was signed into law by the governor on June 13. 1975. The Florida statute was aa 
adoption of the U nT f. C o n t r i b u t io n  A m o n o  T o r t f e a s o r s  a c t ,  12 U.L.A. 63 (1975) (1955 
version).

139. 318 So. 2d at 394. "The negligence attributed to the defendants will then be apportioned 
on a pro rata basis without considering relative degrees of fault although the mulu-pany de'’ d- 
ants will remain jointly and severally liable for the entire amount.” td

140. Stefanich v. Martinez, 570 P.2d 554 (Colo. App. 1977).
141. 570 P.2d at 555.
142. Id. at 5.«-<7.
143. 605 P.2d 4.o. 432 (Alaska 1979).
144. U n i f .  C o m p a r a t iv e  F a u l t  A c t  §2, 12 U.L.A. 33. 38 (Supp. 1982) (Commissioners' 

Comment: Joint and Several Liability and Equitable Shares o f  the Obligation). The common law 
rule of joint-and-several liability of joint tortfeasors continues to apply under this Act. This is true 
whether the claimant was eontributorily negligent o'- not. The plaintiff can recover the total 
amount of his judgment against any defendant who ia liable.

The judgment for each claimant also sets forth, however, the equitable share of the total obliga­
tion to the claimant for each party, based on his established percentage of fault. This indicates The 
amount that each party should eventually be responsible for as a result of the rules of contribu­
tion. Stated in the judgment itself, it makes the information available to the parties and will 
normally be a base; for contribution without the need for a court order arising from motion or 
separate action.

Reallocation. Reallocation of the equitable share of the obligation of a party takes place when 
his share is uncollectible.

Reallocation takes place among all parties at fault. This includes a claimant who is contribu- 
(only at fault. It avoids the unfairness both of the common law rule at joint-and-several liability, 
which would cast the total risk of uncollectibility upon the solvent defendants, and of a rule abol­
ishing joint-and-several liability, which would cast the total risk of uncollectibility upon the claim­
ant." td. The suggested modification of the Act is discussed infra note 173 and accompanying 
text.
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other important jurisdictions—Florida in Lincenberg and California in 
American M otorcycle—which had considered this issue rejected any 
change in the doctrine . 145 The coun concludes that the doctrine should 
not be “modified.” 144 Although the term “modified” is used and there 
L$ mention of the suggested approach of the Uniform Comparative 
Fault Act. the bulk of the coun’s discussion deals with the subject of 
abrogation.

Although most o f the cases discussed above—both those cited in 
American M otorcycle and those which are not—have some preceden­
tial value in suppon of the continued existence of jo int and several lia­
bility, none o f them , except A rctic S tru c tu res , even m ention 
modification. None of them fully discuss the possibility o f modifica­
tion, much less attem pt to come to grips with the problem of '.he settling 
or insolvent tortfeasor. Even W alker and Chille which do in effect 
modify the doctrine o f joint and several liability, merely state a conclu­
sion without real discussion. Failure to abolish a law does not mean it 
should not be modified; indeed, when someone is arguing abolition and 
the courts are resisting, perhaps modification is the moderate step 
which should be taken.

B. States Abolishing or M odifying Joint and Several Liability

Although the thrust of this article is not to advocate the abolition of 
joint and several liability, it should be noted that several jurisdictions 
have abolished the doctrine as being incompatible with comparative 
negligence. The court in American M otorcycle implies that it knew of 
these cases when it stated that "the overwhelming majority of jurisdic­
tions which have adopted comparative negligence have retained the 
joint and several liability doctrine .” 147 However, the tone of the coun 
is such that it seems to be saying that no rational mind which has con­
sidered this issue has ever found any contradiction between the doc­
trine o f joint and several liability and the fairness principle which lies 
behind comparative negligence. 148

Three states— V ermont, Kansas, and New H ampshire—have abol­
ished joint and several liability using similar statutory language:

Where recovery is allowed against more than one defendant each

145. 605 P.2d ai 432-35.
146. 605 P.2d at 435.

In light of Alaska's existing pro rata legislative scheme for apportionment or damages among 
joint tortfeasors and the public policies implemented by the legislation, we hold that the common 
Uw rule of joint and several liability should not be judicially modified.

I footnotes omitted); see State v. Guinn. 555 P.2d 530, 547 n.42 (Alaska 1976) (recognizing that 
judicial adoption of the doctrine of comparative neglieence will require legislative amendment).

47. 20 Cal. 3d at 590, 578 P.2d at 906. 146 Cal. tfptr. at 189.
148. See supra note 116 and accompanying text.
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defendant shall be liable for that proportion of the total dollar 
amount awarded as damages in the ratio of the amount of his causal 
negligence to the amount of causal negligence attributable to all the 
defendants against whom recovery is allowed. 149

In Kansas, this language was challenged on the grounds that, since 
the term “joint and several liability” was not mentioned, the statute did 
not really abolish the doctrine. The Supreme Court o f Kansas met this 
challenge with the unequivocal statem mt that

[UJnder the pro.^ions of K.S.A. 60-258a the concept of joint and 
several liability between joint tort-feasors previously existing in this 
state no longer applies in comparative negligence actions. The indi­
vidual liability of each defendant for payment of damages will be 
based on proportionate fault, and among joint judgment debtors is 
no longer required in such cases. 150

Several states have modified the doctrine o f joint and several liabil­
ity. Texas has limited the doctrine by a statute which states that a de­
fendant who is less liable than the plaintiff will only be liable for his 
proportional share . 151 This modification has been held by the courts to 
apply only to situations in which the defendants have all been negligent 
and not to situations in which one defendant was strictly liable. 152 Ne­
vada has adopted an approach similar to that o f Texas, 153 although it is 
interesting to note that prior to 1979 the Nevada comparative negli­
gence statute took an even stronger position, holding that multiple de­
fendants were severally liable . 154 Finally, M innesota has adopted the 
Uniform Comparative Fault Act with its provisions for sharing the bur­
dens o f the settling or insolvent tortfeasor between culpable plaintiff 
and the other defendants . 155

149 V t .  S t a t .  A n n . tit. 12. §1036(1973); N.H. R e v . S t  a t .  A n n . §507:7-a (1977); K a n . S t a t  
A n n . §60-25Sb (1976) (substantially identical to the quoted language).

150. Brown v. Keill. 224 Kan. 195, 204, 580 P.2d 867, 875 (1978)\ accord. Wilson v. Probsu 224 
Kan. 459, 581 P.2d 380 (1978).

151. T e x . R e v . Ctv. S t a t .  A n n . art. 2212a. §2(c) (Vernon 1982-83) provides that:
Each defendant is jointly and severally liable for the entire amount of the judgment 
awarded the claimant, except that defendant whose negligence is less than that of the 
claimant is liable to the claimant only for that portion of the judgment which represents 
the percentage of the negligence attributable to him.

152. Lubbock Mfg. Co. v. Perez. 591 S.W.2d 907 (Tex. Civ. App. 1979) Pyramid Derrick and 
Equip. Co. v. Mason, 617 S W.2d 727 (Tex. Civ. App. 1981).

153. N e v . R e v . St a t . §<11.141.
154. 1979 N e v . S t a t .  c. 629, § 6. at 1356-57 stated in pan that:

Where recovery is allowed against more thin one defendant in such an action:
(a) The defendants arc severally liable to the plaintiff.
(b) Each defendant's liability shall be in proponion to his negligence as determined by 
the jury, or judge if there is no jury. The jury or judge shall apponion the recoverable 
damages among the defendants in accordance with the negligence determined.

155. M in n . S t a t .  A n n . §604.02(a) provides in pan that:
Upon motion made not later that. one year after judgment is entered, the court shall 
determine whether all or pan o f .  pany's equitable share of the obligation is uncollecti­
ble from that pany and shall reallocate any uncollectible amount among the other par-
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V. T he  M ethods  o f  M o d if ic a t io n : T he U niform  
C o m para tive  F ault  A ct

The fairness principle requires that loss should be apportioned ac­
cording to the percentage of fault.136 Because of the changes which 
have been made in the law in Li and American Motorcycles this princi­
pal is very much embodied in California tort law.137 However, because 
of the existence of joint and several liability, the embodiment of this is 
not complete. Defendants still unfairly bear the burden of that portion 
of the loss attributable to settling tortfeasors beyond the amount of 
their settlements or to insolvent tortfeasors.

Those arguments which were used in American Motorcycle to justify 
the continued existence of the doctrine of joint and several liability do 
not negate the argument that the inequitable effects of the doctrine 
should be modified. Indeed, some of the reasons given in American 
Motorcycle against abolition actually favor modification. Moreover, as 
demonstrated in the previous section, a number of jurisdictions have 
seen fit to change the law in this area because of the fairness principle. 
And, in this section which deals primarily with the form that modifica­
tion should take, it will be apparent that there is additional persuasive 
authority in support of modification.

Whatever new form the law takes, it must fairly apportion the bur­
den of the unsatisfied portion of the loss between the defendants and 
the culpable plaintiff. If this is not entirely possible, the law must find 
other trade-offs which help to balance any inequity which remains. 
Fortunately, suggestions for new approaches which more fully embody 
the fairness principle have been made, and if the Supreme Court of 
California was unimpressed by the persuasive authority in favor of 
abolishing joint and several liability, the reverse should be true here. 
These suggestions have been made by the commissioners of the Na­
tional Conference of Commissioners on Uniform Laws and notable

ties, including a c la im an t a t  fault, accord ing  to iheir respective percentages o f  fault. A 
p an y  w hose liab ility  is reallocated  is nonetheless subject to co n m b u u o n  an d  to any co n ­
tinu ing  liab ility  to  the cla im an t o n  the judg m en t.

156. See supra note 66 and accompanying text.
157. The cunent status of the law of comparative fault in California may be summarized 

as follows: (1) the doctrine of comparative fault will be applied to a single plaintiff- 
single defendant situation, including products liability cases: (2) r"-sparative fault prin­
ciples will be utilized (o ascenain percentages of fault in situation: involving multiple 
tortfeasors: (3) equitable indemnity will in fact provide proportionate contribution be­
tween or among multiple defendants; (4) named defendants may hie a cross-complaint 
against unnamed potential defendants for partial indemnity: (5) the concept of joint and 
several liability has been retained; and (6) good faith settlements will be given pro tamo 
or dollar-for-dollar effect. It is unfortunate that some of these rules fail to carry out the 
"fairness” principle of Li.

Adams, Settlements After Li: But Is It “Fair"'. 10 Pa c . L.J. 729, 742-43 (1979).
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scholars158 in the form of th t Uniform Comparative Fault Act159 which 
proposed changes in the tort system resolving the problems of both the 
insolvent and the settling tortfeasors.

A. The Problem o f  the Insolvent Tortfeasor

The Uniform Comparative Fault Act corrects the problem of insol­
vency by havLj, :he cr'oable plaintiff and the solvent tortfeasors share 
the burden of the dai. es which would be apportioned to the insol­
vent tortfeasor. Sectio;. 2(d) of the Uniform Comparative Fault Act 
states as follows:

Upon motion made not later than (one year] after judgment is en­
tered, the court shall determine whether all or part of a party’s equi­
table share of the obligation is uncollectible from that party, and 
shall reallocate any uncollectible amount among the other parties, 
including a claimant at fault, according to their respective percent­
ages of fault. The party whose liabiL.y is reallocated is nonetheless 
subject to contribution and to any continuing liability to claimant on 
the judgment.160

In practice, the statute would work something like this. Assume 
there is a judgment of $100,000 and the relative fault of the parties is as 
follows:

Plaintiff =-20f:
Defendant A=20 To 

Defendant 
Defendant C=4G3>

If defendant A was insolvent, any of the other defendants could move 
for a reallocation of the judgment among the two remaining defendant: 
and p la in tiff. The liability of A would be apportioned according to the 
relative fault of the remaining parties. Plaintiff would have to absorb 
'A, defendant B Vi, and defendant C Vi of the $20,000 liability of A. 
$5,000 will be allocated to plaintiff, $5,000 to B, and $10,000 to C. 
Plaintiffs total recovery will be $75,000. Each one of the defendants 
may be subject to pay the entire judgment under the doctrine of joint 
and several liability, but each may seek contribution from the other. 
There has been an equitable apportionment of the burden of the insol­
vent tortfeasor.

Since the jury will determine the proportional fault o f all the parties, 
the motion for reallocation can be made at the tl 'je  of the trial if the 
insolvency of a defendant is Irnown then or when this insolvency comes

158. See Adams, supra note 157; Fleming, supra note 94.
159. U n i f .  C o m p a r a t iv e  F a u l t  A c t. 12 U . L . A .  35 (Supp. 1983).
160. Id. §2(d), at 37 (Supp. 1982).
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to light but not later than one year after the judgm ent is entered . 161
The rationale for the reallocation is simple: reallocation requires 

plaintiff and defendants to share the burden o f the loss attributable to 
an insolvent tortfeasor. In the Comment to the Uniform Comparative 
Fault Act, the Commissioners make the following statement: “Reallo­
cation . . . avoids the unfairness both of the common law rule at joint- 
and-several liability, which would cast the total risk of uncollectibility 
upon the solvent defendants, and a rule abolishing joint-and-several 
liability which would cast the total risk of uncollectibility upon the 
claimant. " 162

Moreover, as pointed out by Justice Clark in his dissent in American 
Motorcycle, any other approach besides reallocation will distort the 
fact finding process. Often the insolvency o f one defendant will be 
known at the trial; this defendant may be absent from the suit entirely 
or, because o f insolvency, unrepresented at trial. Under the present 
system plaintiff will seek to increase the portion of liability apportioned 
to the insolvent defendant because plaintiff knows that the solvent de­
fendant will be responsible for the damages attributable to the insol­
vent one. If jo in t and several liability was abolished, the opposite 
would be true: defendant would seek to enlarge the portion of fault 
attributable to the insolvent defendant knowing plaintiff will be respon­
sible. Reallocation would put an end to this process. There would be 
no incentive to inf ate the liability of the insolvent defendant. 161

The rule o f real ocation may not appeal to members o f the plaintiffs’ 
bar because at present plaintiffs can always recover the full amount of 
the judgm ent as long as there is one solvent judgm ent debtor. How­
ever, this solution would provide the Supreme Court of California an 
opportunity to further embue the personal injury system with the fair­
ness principle. In Am erican M otorcycle, the court significantly ad­
vanced the fairness principle, however, it stopped short when further 
change m eant shifting the entire burden o f the uncollectible judgm ent 
to the plaintiff. Reallocation is a moderate solution, and it completely 
embodies the fairness principle . 164

161. This concept of reallocation is not new, indeed it has been adopted in some common law 
jurisdictions. Professor John G. Fleming credits Gregory in C. G r e g o r y .  L e g i s l a t i v e  L o s s  
D i s t r i b u t i o n  in  N e g l i g e n c e  A c t io n s  77-79 (1936). as the originator of reallocation and cues 
|»o common law jurisdictions which use some form of reallocation. Republic of Ireland’s Civil 
Liability Act of 1961. 1961 Acts of the Oiregchtas, ch. 41 §38; cf. South Africa's Apportionment of 
Damages Act of 1956. ch. 2. § 8(ii) (redistribution between solvent joint wrongdoers). Flemming, 
a P'a note 94, at 1492.

162. U n i f .  C o m p a r a t iv e  F a u l t  A c t ,  12 U.L.A. 35. 40 (Supp. 1983) (commissioners' com­
ment to section 2).

163. American Motorcycle, 20 Cal. 3d at 614, 578 P.2d at 923. 146 Cal. Rptr. at 206 (Clark. J.. 
thisenting).

164. In establishing the reallocation principle of the Uniform Act it would be possible to ex-
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B. The Settling Tortfeasor

At present a non-settling tortfeasor must bear the burden o f that por­
tion of loss attributable to a settling tortfeasor which exceeds the 
am ount of the settlement. A release given in return for a settlement 
will bar any further recovery from the settler. Only the am ount of a 
good faith settlement is deducted from the judgm ent regardless of the 
settler’s proportional fault. 165 The doctrine of join; and several liability 
requires that the non-settling defendants pay the entire remainder of 
the judgm ent. A plaintiff who settles risks nothing as long as there is 
another solvent defendant.

The fairness principle requires that liability be apportioned accord­
ing to fault. There are a number of ways the fairness principle could be 
applied to remove this burden from the exclusive responsibility of non- 
settling defendants. However, in this situation, the fairness principle 
must be balanced against the policy which favors settlement between 
the parties as the most efficient wav to resolve disputes.

/. Shifting Burden to Settler

One possible way to implement the fairness principle is to shift the 
burden to the settling tortfeasor. The Uniform Contribution Among 
Tonfeasors Act of 1939166 took this approach: a settling tortfeasor “re­
mained liable for contribution in the amount by which his share ex­
ceeded the dollar value of the settlement. " 167

Although the 1939 Act did not contemplate a comparative fault sys­
tem, its approach would work, and indeed this approach would best 
embody the fairness principle. For example, if the judgm ent was for 
S 100.000 and defendant A, who had settled for S20.000, was 40 percent 
'V- fault, defendant B who had satisfied 580,000 o f the judgment 
v j 100,000 less the S20.000 settlement) could receive a S20.000 contribu­
tion from A. Ultimately hoth would be liable for the loss in proportion 
to their fault. If such a system were established today, there would be 
no injustice created by joint and several liability. A non-settling de­
fendant who had to satisfy the entire judgm ent would have an action

empi from reallocation those situations in which one defendant would be vicariously liable for the 
damage caused by another under agency principles. The policies which make a master responsi­
ble for the conduct of the servant do not conflict with the fairness principle. The fairness principle 
is most applicable to situations in which defendants and plaintiffs are all the concurrent cause of 
plaintiff's injury.

165. 20 Cal. 3d at 602-04, 578 P.2d at 914-16. 146 Cal. Rptr. at 197-99.
166. U n if .  C o n t r i b u t io n  A m o n g  T o r t  F e a s o r s  A c t  (1939).
167. Fleming, supra note 94. at 1494. Three states presently follow this approach: Arkansas.

Hawaii, and South Dakota. However, five other states adopted this app,oach at one time: Dela­
ware. Maryland. New Mexico, Pennsylvania, and Rhode Island. Adams, supra note 157, at '44 
n.!04.
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aeainst the settler for the amount o f the settler’s liability exceeding the 
settlement.

The problem with this approach is that it discourages settlement. 
Why should any defendant settle if there is nothing to prevent him 
from being responsible for the full amount of the judgm ent that he 
would have to pay if be did not settle? 168 It would seem that the need 
to encourage settlements is as great today, especially in terms of over­
crowded coun calendars, as it was in 1955 when the Commissioner of 
the Uniform Laws rejected this approach in favor of the present system 
which provides for complete discharge of the settling tortfeasor and 
reduces plaintiff’s recovery against Oi._er defendants by the amount of 
the settlement. 169

2, Shifting the Burden to P laintiff

The approach of the Uniform Comparative Fault Act is to shift the 
t  .rden of the outstanding portion of the settling tortfeasor’s liability to 
the plaintiff. The Act uses its provisions governing release to shift the 
burden:

A release, covenant not to sue. or similar agreement entered into by a 
claimant and a p 'r3on liable discharges that person from all liability 
for contribution, but it does not discharge any other persons liable 
upon the same claim unless it so provides. However, the claim o f the 
releasing person against other persons is reduced by the amount o f the 
released person's equitable P. are o f the obligation, determined in ac­
cordance with the provisions o f Section ,?.170 

If a S 100.000 judgm ent is apportioned with plaintiff 25^0 at fault, with 
defendant A, (who had settled for $5,000) 25% at fault, and with de­
fendant B 50*Tc at fault, plaintiff may recover only $50,000 from B. A is 
completely discharged, and his or her equitable share o f the liability. 
525,000, is subtracted from the total amount, 275,000, which plaintiff 
can recover.

Beyond the fact that this approach is supported by the Commission­
ers, the rationale for the Uniform Act is appealing even though it does 
not completely embody the fairness principle. Plaintiff is the master of 
&s or her fate free to settle or not depending upon the value he or she 
places on the suit. Joint and several Liability will still be available to

168. One small benefit might be that the settling defendant would not be jointly liable for the 
other defendant’s share; however, this would hardly provide the encouragement that is now given 
defendants who know they will suffer no liability beyond the amoun. of the settlement.

169. U n if .  C o n t r i b u t io n  a m o n g  T o r t  F e a s o r s  A c t  §4(b), 12 U.L.A. 63. 98 (1975). See 
C*L. Civ. C o d e  §S77(a).

170. U n if .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  A c t  §6.12 U.L.A. 35,44 (Supp. I 1) (em­
phasis added).
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assist plaintiff to recover the loss, and the tortfeasor who is “entireh 
liable" can seek contribution on a comparative basis against anyone 
but the settling tortfeasor. M oreover, there is no reason for a collusive 
settlement. As Professor Fleming has noted, “this self-regulatory in­
centive is clearly more effective than the requirement o f 'good faith" 
under the current California statute and the Uniform Contribution 
Act. " 171

However, this form of apportionment does not fulfill the require­
ments o f the fairness doctrine that liability should be apportioned a c ­

cording to fault. Plaintiff will bear a disproportionate share of the loss, 
and indeed, an innocent plaintiff may have to bear a portion of the loss 
where now he would not bear any loss. Whilt it is true that plaintiff 
“has bought his peace, " 172 this approach seems harsh, especially on the 
innocent plaintiff since it is the innocent plaintiff who is least able to 
protect against loss.

Plaintiff, knowing that he or she will have no opportunity to recover 
the entire amount of loss after settlement, will certainly be more reluc­
tant to settle. However, the disincentive to settle is somewhat mitigated 
under the Uniform Comparative Fault Act since plaintiff will be able 
to keep any portion of the settlement which is above the actual liability 
of the settler. Yet, the possibility that plaintiff may lose a portion of 
damages will insure the opposition o f the plaintiffs’ bar to any legis­
lated change in the law.

However, taking into account all the policies that are relevant to this 
subject, the approach of the Uniform Act is better than either the pres­
ent system or a regression to the 1939 version of the Uniform Contribu­
tion Among Tortfeasors Act. The present system encourages 
settlement, but it flys in the face of the fairness principle. The position 
o f the 1939 Act, if used in a comparative system, would completely 
embody the fairness principle; however, it would strongly discourage 
settlement. The Uniform Act balances the two positions in tha it 
maintains the incentive for defendant to settle and it embodies the fair 
ness principle at least to the degree that plaintiff does not have to swal­
low any more o f his own loss than he bargained fair.173

171. Fleming, supra note 94. at 1496.
172. Id. at 1498.
17.'. It is also possible to modify the present system so that it can embody the fairness princi­

ple even more than under the Uniform Comparative Fault Act yet not reduce plaintiffs incentive 
to settle, the approach would be very similar to that used by the Uniform Act to apportion the 
liability of an insolvent tortfeasor except there would be no need of the one year waiting period. 
Since the amount of any settlement is known at the time the judgment is pronounced, the portion 
of the settling defendants’ liability which exceeds the i "dement coul.d be apportioned among all 
parties who are at fault including’ plaint r.

For example, assume the proportionate liability was as follows:

After L i and A m e 
svstem has embodied 
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settling or insolvent 
presently required tc 
outstanding because 
can be easily modifie 
between a culpable p

If the judgment was S ICO,000 
hid settled for S25.00Q. there 
other parties. Because of the 
could be required to pay botl 
the approach of the Uniform 
seek contribution from A fo 
require plaintiff to bear this b 
bt liable only for his own 

But the most equitable me 
between the plaintiff and defe 
fore, defendant B would has 
fendant B’s liability would tc 
pr.ee of settlement. As noted 
of the settlement is known th 

Of 11 the methods of solvir 
fairness principle while still er 
the plamuff in recovering jud; 
ened. All culpable parties ex 
possible to establish a system 
tion of the portion of ins lia 
defendant A would be respi 
would also be responsible lot 
vintage of this method is tha 
greater liability but also to at 
for some damages, both plait 
liability, and they may be sue 
situation a defendant may nc 
discharged only to preserve t 

Both plaintiffs and defend; 
tiffs will not benefit as much ; 
be responsible for the entire 
Since m most cases plaintiff' 
•nil be small. Defendants w 
Moreover, as each defendan- 
since they will be partially re 
Supreme Court in American 
innocent plaintiff over ihe cul 
*t 139. the form of appon.om 
tiff will not have to bear ans
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/<Vj /  Joint and Several Liability

After L t and Am erican Motorcycle Association, the California tort 
>vstcm has embodied : principle that plaintiffs h ss should be appor­
tioned among all p? ,ies. including a culpable plaintiff. However, be­
cause of the doctrine o f joint and several liability upheld in American 
Motorcycle, the fairness principle does not control situations involving 
jcttling or insolvent, tortfeasors. In those situations defendants are 
presently required to satisfy any portion of plaintiff’s loss which are 
outstanding because of insolvency or settlement. The present system 
can be easily modified so that" any unsatisfied loss can be apportioned 
between a culpable plaintiff and defendants.

V I.  C o n c l u s i o n

Plaintiff •*20r3 
Defendant A-dO'T 
Defendant B—W r

If the judgment was SIOO.OOO. defendant A's proportional share would be $40,000 However, if A 
had settled for $25,000, there would be S15.000 which would fall upon the shoulders of one of the 
other parties. Because of the doctrine of joint and several liability under present California law. B 
could be required to pay both his $40,000 and the S15.000 which A avoided by settlement. Under 
the approach of the Uniform Contribution Act of 1939. B. he satisfied the entire $55,000. could 
seek contribution from A for $15,000. In contrast, the Uniform Comparative Fault Act would 
require plaintiff to bear this burden. A would be discharged from all further liability and B would 
be liable only for his own $40,000.

But the most equitable method of resolving this situation is for the $15,000 to be apportioned 
between the plaintiff and defendant B. The ratio of B's liability to plaintiffs is two to one. There­
fore. defendant 3 would have to pay for two-thirds of A's proportional liability—$10,000. De­
fendant B's liability would total $50,000. Plaintiff would have to absorb $5,000 of the loss as the 
price of settlement. As noted above, this apportionment could be made at trial, since the amount 
of the settlement is known then.

Of all the methods of solving the problem of the settling tortfeasor this one best embodies the 
furaess principle while still encouraging settlement, lotnt and several liability still exists to assist 
the plaintiff in recovering judgment, but the inequity created by the doctrine will be greatly less­
ened. All culpable parties except the settling defendant are liable in proportion to'fault. It is 
possible to establish a system in which a set:ling defendant would also have to share in the divi­
sion of the portion of his liability which exceeds the settlement. In the hypo discussed above 
defendant A would be responsible for 2/5 of the outstanding $15,000 or $6,000, defendant B 
would also be responsible for 2/5 or $6,000. Plaintiffs share would be 1/5 or $3,000. The disad­
vantage of this method is that it would discourage settlement. Defendants settle not only to avoid 
plater Liability but also to avoid the costs of defense. If ihe settling defendant may still be liable 
for s ine  damages, both plaintiff and the remaining defendant will attempt to increase the settler's 
“ability, and thev may be successful since the settler will not be present to defend himself. In this 
ntuaiion a defe.-.Jant'may not want to be absent from trial. The settling defendant is completely 
discharged only to preserve the incentive to settle.

Both plaintiffs and defendants will be encouraged to settle under this system. Although plain- 
hffs will not benefit as much as they do under the present system, they will know that they will not 
he responsible for the entire amount of damages which exceeds the amount of the settlement. 
Since in most cases plaintiff will be less culpable than remaining defendants, the plaintiffs share 
»nll be small. Defendants will want to settle because of the complete discharge which results. 
Moreover, as each defendant settles, the pressure will be on the remaining defendants to settle 
wnee they will be partially responsible for the outstanding portion of the settler’s share. Also, the 
Supreme Coun tc tmencan Motorcycle established that it valued the rationale of favoring the 
wnocent plaintiff over the culpable defendant. 20 Cal. 3d at 589-90. 578 P.2d at 906. 146 Cal. Rptr.

,*le lorm apportionment suggested here embodies this rationale since the innocent plain- 
un will not have to bear any portion of the loss attributable to a settling defendant.
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An Act Concerning Contribution Among Tortfeasors, 
Release of Tortfeasors, Procedure Enabling Re­
covery of Contribution, and Making Uniform the 
Law with Reference Thereto,

1955 R E V IS E D  A C T

Sec.
1. R ig h t to C ontribu tion .
2. P ro  R ata  S hares. <97
3. E nforcem ent.
4. R elease or Covenant N ot to Sue.
5. U n ifo rm ity  of In te rp re ta tio n .
6. S h o rt T itle .
7. Severab ility .
8. Repeal.
9. T im e of T ak ing  E ffec t.

Be it enacted

§ 1 .  [R ig h t  to  C o n tr ib u tio n ]

(a) Except as otherwise provided in this Act, where two or 
more persons become jointly or severally liable in to rt for the 
same injury to person or property or for the same wrongful 
death, there is a right of contribution among them even though 
judgment has not been recovered against all or any of them.

(b) The right of contribution exists only in favor of a to rt­
feasor who has paid more than his pro ra ta  share of the com­
mon liability, and his total recovery is limited to the amount 
paid by him in excess of his pro ra ta  share. No tortfeasor is 
compelled to make contribution beyond his own pro ra ta  share 
of the entire liability.

(c) There is no right of contrib 'tion in favor of any to rt­
feasor who has intentionally [wilfully or wantonly 1 caused or 
contributed to the injury or wrongful death.

(d) A tortfeasor who enters into a settlement with a claimant 
is not entitled to recover contribution from another tortfeasor 
whose liability for the injury or wrongful death is not extin­
guished by the settlement nor in respect to any amount paid in a 
settlement which is in excess of what was reasonable.
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C O N T R I B U T I O N  A M O N G  T O R T F E A S O R S  § 1

Subsection  (c ). In ten tiona l, 
w ilfu l and  w anton. T he sub­
stance of th is  provision is found 
in a few of the ex isting  sta tu tes, 
usually in ra th e r  vague language. 
Kentucky and V irgin ia, fo r ex­
ample, provide th a t  there  m ust 
be no "m oral tu rp itu d e ."  The 
1939 A ct was silen t on the m at­
te r. The policy here followed is 
th a t of the original rule as to  con­
tribu tion , th a t  the  court will not 
aid. an  in tentional w rongdoer in a 
cause of action which is founded 
on his own w rong. In cases of 
concerted battery , fo r example, 
there appears to be little  reason 
to sh if t any  p a r t of the liability  
to another.

Two valid reasons exist fo r ex­
tending the exclurion to wilful 
and w anton acts causiiig o r con­
tr ib u tin g  to the in jury .

In the f ir s t  place w ilful and 
w anton acts seem natu rally  to  be­
long in the same class w ith  inten­
tional w rongs and to  imply more! 
tu rp itude  on the p a r t  of the 
w rongdoer. The policy o f the 
section as drafted  adopts the law 
of those s ta tes which do not rec­
ognize classification of negligence 
into degrees. I t  is intended to con­
vey the idea th a t there  is a d if­
ference between negligence ar.d 
wilful or w anton misconduct. (See 
S ra je r  v. Schw artzm an, 164 Kan.
1, c. 248.)

In the second place, by exclud­
ing wilful and w anton actor3 from 
the rig h t to  contribution, we elim­
inate m ost of the argum ents 
urged fo r a rule allocating the 
shares of liability  on the basis of . 
relative degrees of fau lt. (See 
Sec. 2.)
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In many s ta te s  "gross and wan­
ton negligence" in guest s ta tu tes 
is construed to mean wilful and 
wanton conduct. T h is is the rule 
which should be applied in deter­
m ining the r ig h t of contribution 
under th is act.

Brackets have been placed 
around the w ords "w ilfully or 
w antonly" so th a t  they may be 
om itted in those s ta te s  w here by 
definition o f the term s they mean 
som ething less th an  they imply 
and where by including them  the 
b ar of the rem edy would be too 
broad.

In conf-i) -'.on  from  a  jo in t 
to rtfeasor ilcy of intentional, 
wilful or w anton conduct the 
share of liab ility  would be deter­
mined under Section 2 as in any 
o ther case. A ny liab ility  fo r the 
whole claim as between to rtfea s­
ors or beyond "p ro  ra ta  sh a re” 
would depend on the law o f indem­
nity.

Subsection (d ) . T h is  is the 
same as Section 2 (3 ) of the 1939 
Uniform  Act. The policy of the 
Act is to encourage ra th e r  than 
discourage settlem ents. The to r t­
feasor who se ttles removes him ­
self entirely  from  the  case so fa r 
as contribution is concerned if  he 
is able and chooses to  buy his 
peace for less than  the en tire 
liability. I f  he d ischarges the en­
tire  obligation it is only fa ir  to 
give him contribu tion  from  those 
whose liability  he has discharged. 
Since the settlem ent m ust bfe rea­
sonable it follows th a t  the ques­
tion of total liab ility  to the in ju r­
ed party  may be litiga ted  in the 
contribution action.

Subsection (e ) . In su re rs . This 
provision is no t in the 1939 Act.



§ 1 C O N T R I B U T I O N  A M O N G  T O R T F E A S O R S

In the absence o f a jta tu te , M in­
nesota and W isconsin have sub­
rogated the in su rer to the r ig h t 
of contribution. U nderw riters a t 
Lloyds v. Sm ith, 166 Minn. 388, 
208 N.W. 13 (1926); F ran k fo rt 
General Ins. Co. v. Milwaukee 
E lectric  Ry. & L igh t Co., 169 Wis. 
533, 173 N.W. 307 (1919). On 
the o ther hand some of the s ta t­
utes have been construed to give 
only the  to rtfeaso r him self the 
r ig h t ' to  contribution, and not to 
cover the insurer. See fo r ex­
ample, Lum berm en's M utual Cas. 
Co. v. U nited S tates F idelity  & 
G uaranty  Co., 211 N.C. 13, 188
S.E. 634 (1936).

The argum ent aga in st subroga­
tion is th a t the in su re r has been 
paid full consideration for ca rry ­
ing the risk of liability , and con­
tribu tion  is a w indfall to him. 
T his ignores the fac t th a t the con­
trib u tio n  experience will inevi­
tably be reflected in the in su r­
ance rates. The best analogy ap­
pears to be th a t of the workm en’s 
compensation acts, which su rro ­

gate the in su re r to the claim 
aga in st th ird  parties.

Subsection ( f ) .  Indem nity . The 
f ir s t  p a rt of th is  provision is re­
tained from Section 6 of the 
1939 Act, which apparen tly  left it 
uncertain  w hether there  could be 
contribution in  any indem nity 
situation. T here have been re ­
ports of one o r two cases in which 
a  tr ia l court allowed i t  under the 
Act. I t  seems clear th a t there 
should be no contribu tion . W here 
a m aster is vicariously liable for 
the  to rt of his servan t, the serv­
an t has no possible claim to con­
tribu tion  from  the m aste r; and 
the m aster does not need contribu­
tion from the set1 /a n t and will not 
seek it, since he is en titled  to full 
indemnity. The m aster, of course, 
may recover contribu tion  from  
any th ird  to rtfeaso r ag a in st whom 
he has no r ig h t of indem nity.

Subsection (g ) . T he m eaning 
is clear. I t  is not intended th a t 
the act should extend !o liabilities 
a rising  out o f breaches of fiduci­
ary  relationships.

Action In Adopting Jurisdictions

Variations from Official Text:
Alaska. In suhsec. (e), omits 

bracketed material.
In subsec. (g), substitutes “does 

not" for “sbnll not".

Massachusetts. Section reads:
"(u) Except us otherwise provided 

In th is ehnpter, whore two or more 
persons become jointly liable in tort 
for the same injury to person or 
property, there shall bo a right of 
contribution among them even 
though judgment has not been re­
covered against all or any of them.

"(b) The right of contribution shall 
exist only in favor of a joint to rt­
feasor, hereinafter called tortfeasor, 
who has paid more than his pro rata 
share of the common liability, and

bis total recovery shall be limited to 
the amount paid by him Ir. excess of 
his pro rata  share. Xo tortfeasor 
shall be compelled to make contribu­
tion beyond his own pro rata  share 
of tho entire liability.

"(c) A tortfeasor who enters Into a 
settlement with a claim ant shall not 
be entitled to recover contribution 
from another tortfeasor in respect to 
any amount paid in a settlement 
which is in excess of w hat was rea­
sonable.

"(d) A liability insurer, who by 
payment 1ms discharged iu full or in 
part the liability of a tortfeasor aud 

. lias there! y discharged in full its ob­
ligation as insurer, shall he subrogat­
ed to the tortfeasor's right of contri­
bution to the extent of the amount ir
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C O N T R I B U T I O N  A M O N G  T O R T F E A S O R S  § 1

has paid in excess of the tortfeasor’s 
pro ra ta  share of the common liabili­
ty. This provision shall not lim it or 
im pair any right of subrogation aris­
ing from any other relationship.

“(el This chapter shall not impair 
any right of indemnity under exist­
ing law. Where one tortfeasor is en­
titled to indemnity from another, the 
right of the Indemnity obligee shall 
he for indemnity and not contribu­
tion. ana the indemnity obligor shall 
not be entitled to contribution from 
the obligee for nny portion of his In­
demnity obligation."

Nevada. In subsec. (el. omits 
bracketed material.

North Carol "ia. In subsec. (el, 
omits bracketed material.

In subsec. (dl, substitutes "has not 
been extinguished" for "Is not extin­
guished by the settlement".

In subsec. (el, substitutes "succeeds 
to" for “ is subrogated to".

Tennessee. In subsec. (al. adds 
“but no right of contribution shall
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I. Purpose
Purpose of this Act is to provide 

for proportionate allocation of bur­
den among tort-feasors who are lia­
ble. Alder v. Garcia. C.A.X.M.19G3, 
324 F.2d 483.

The preliminary purpose of the 
Uniform Contribution Among T-wt- 
fensors Act was to create a right of 
contribution among joint tort-fea. ors, 
a right v liich did not exist a t com­
mon law, ami to establish a proce­
dure whereby that right of contribu­
tion might be made effective in prac­
tice. Albert v. Dietz, D.C.Hawaii 
1968, 283 F.Supp. 854.

It was intended hy the Uniform 
Contribution Among Tortfeasors Act 
that equity snould prevail over the 
manifest injustice of the commot-lnw 
ride under whicli there was no r.'«ht 
of contribution among joint tort-fi a- 
sors. Id.

One of primary purposes of U ni­
form Contribution Among Joint T ort­
feasors Act was to create a right of 
contribution among joint tort-fensors 
which did not exist a t common law. 
Rowe v. John C. Motter Printing 
Press Co.. D.C.R.I.I907, 273 F.Supp. 
303.

This Act wus designed to reverse 
two well established rules of law, 
namely, that there was no contribu­
tion among joint tort feasors und 
that the discharge of one join- tort 
feasor either by satisfaction of a 
Judgment or by its equivalent, a re­
lease, discharged all other Joint tort 
feasors. Hnckett v. Hyson, 1946, 48 
A.2d 353, 72 R.I. 132, 166 A.L.R. 1090.

The primary purpose of this Act is 
to create a right of contribution 
among joint tortfeasors, which did 
not exist at common law, and to es­
tablish a procedure whereby that 
right might be made effective in 
practice. Baltimore T ransit Co. v. 
Stnte, to Use of Schriefer, 1944, 39 
A.2d 858. 183 Aid. 674, 150 A.L.R. 460.

Purpose of this Act is to insure 
tha t a case involving joint fea­
sors may lie fully heard on ti ner- 
its, without regard to the position of 
any of the parties as original defend­
an ts or otherwise. Brotman v. Mc­
Namara. 1943, 29 A.2d 264. 181 Aid. 
004
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One purpose of Uniform Contribu­
tion Among Tort-fensors Act was to 
provide proportionate allocation of 
burden among tort-feasors, In abroga­
tion of common-lnw rule th a t there 
can be no contribution among Joint 
tort-feasors. Rio Grande Gas Co. v. 
Stnhmnnn Farms, Inc., 1069. 457 P.2d 
364. SO N.M. 432.

Purpose of this section providing 
th a t right of tort-feasor to secure 
money Judgment for contribution 
does not accrue until lie has either 
discharged common liability of joint 
tort-feasors by payment or lias pnid 
more than his prorntn share thereof 
is to prevent Injured person from . • 
lievlng one Joint tort-feasor of obliga­
tion of contribution except where he 
lias aiao released other torc-feasors 
from prorata share or common liabil­
ity. Garrison v. Navajo Freight 
Lines, Inc., 1964, 392 P,2d 580, 74 N. 
M. 238.

One primary purpose of this Act is 
to prevent multiplicity of suits. 
Kapp v. Boli Sullivan Chevrolet Co., 
1962, 353 S,V.r,2d 5, 234 Ark. 395.

The intent of this Act is to permit 
finders of fact to decide relative re­
sponsibility of each tort-feasor and to 
hold him responsible iu tha t propor­
tion only, and the net dees not pre­
sume time full recovery enn be de- 
fc-nted because one or more of the de­
fendants may be execution proof. 
L ittle v. Milos, liWe, 212 S.W.2d 035, 
213 Ark. 725.

2. Retroactive effect
This '.ct affects substantive rights 

und cannot be construed retroactive­
ly. Distefano v. Lamborn, Del.1951. 
81 A.2d 075, 7 Terry 195, opinion wi­
ttered to on rearguinent 82 A.2d 300,
7 Terry 195.

The Uniform Contribution Among 
Tortfeascrs Act and Rules of Civil 
Procedure governing joinder of par­
ties and causes were inapplicable to 
action commenced in 1067. Robert­
son v. Bankers & Tel. Fmp. Ins. Co., 
1908, ICO S.E.2d 115, 1 N.C.App. 122.

Uniform Contribution Among 
Tort-Feasors Act. in changing gener­
al rule tha t there is no contribution 
among joint tort-feasors, made sub­
stantive change in the law, resulting

12 U .L .A .C iv i l P ro c . a r e  l a w s — o

Note 4
in deprivation of valuable common- 
lnw right to those who might lie a f­
fected by such sweeping change, and 
would not and could not constitution­
ally, be given retroactive application. 
Massey v. Sullivan County, 1971, 464 
S.W.2d 548, 225 Tenn. 132.

This Act is not retroactive and Is 
not applicable to a transaction occur­
ring prior to its enactment. Com­
mercial Cas. Ins. Co. v. Leonard, 
1940, 196 S.W.2d 919, 210 Ark. 575,

3. Construction
In nbsence of some reason ex­

pressed or necessarily implied to the 
contrary in this Act, court would 
construe the legislative language so 
as to give it meaning. Hackett v. 
Hyson, 1940, 48 A.2d 353, 72 R.I. 132, 
ICC A.L.R. 1096.

Tho rule thnt adoption of statutes 
from other states carries with It con­
struction thereof by courts of such 
states, unless contrary to adopting 
state 's settled policy, applies hy anal­
ogy in construction of this Act. 
Shultz v. Young, 1943, 169 S.W.2d 
648, 205 Ark. 533.

The interpretation of tills Act by 
Commissioners on .'niform State 
Laws is not binding on Stnte Su­
preme Court in construing stnte net 
concerning such contribution, lint 
should lie adopted, unless court Is 
dearly  convinced thnt such interpret!* 
tion is erroneous or contrary to 
state 's settled policy as declared in 
Supreme Court's opinions. Id.

4. Prior law 
Prior to effective date of this Act

in New Jersey, there could be no con­
tribution or indemnification between 
joint tort-fensors and a joint tort-fc-n- 
sor was not liable to defendant and 
could not bo joined ns a third-party 
defendant. Douglas v. Sherldnr., 
1953, OS A.2d 632, 26 N.J.Super. 544.

P rior to enactment: of this Act in 
Delaware, no right of contribution 
existed between joint tort-feasors 
whether negligence charged was de­
liberate or willful or passive. Diste- 
fnno v. Lamborn, Del.1951, 81 A.2d 
675, 7 Terry 195, opinion adhered to 
on reargument 82 A.2d 300, 7 Terry 
195.
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5. Law governing

In  diversity actions which were 
brought in federal d istrict court in 
Pennsylvania and which arose out of 
Pennsylvania automobile accident 
th a t resulted in injuries to plaintiffs, 
husband and wife, who were domicil- 
iaries o! New Jersey, New Jersey 
had most significant interest '.i issue 
of intrnspousal contribution, '•aised 
by husband’s motion to be dismissed 
as third-party defendant, and its lnw 
m ust be npplied, although, to extent 
th a t th reat of liability deters care­
lessness, Pennsylvania arguably had 
interest in intrnspousal contribution. 
Zurzola v. General Motors Corp., D.
C.Pa.1972, 341 F.Supp. 787. affirmed 
481 F.2d 1398, 1399, 1400.

Subsequent or secondary action by 
defendant to obtain contribution or 
Indemnification from third ,.arty in 
Pennsylvania court for loss sustained 
by Judgment depends upon law of 
Pennsylvania as of date of filing or 
commencement of tho secondary or 
independent suit. Spry v. Eastern 
Gas & Fuel Associates, D.C.Pa.1004, 
234 F.Supp. 5S0.

Where action by airlines against 
nirplane m anufacturer seeking recov­
ery by way of indemnity of sum rep­
resenting amounts paid hy airlines in 
settlement of claims for deaths of 
pnssengers in airplane crasli or for 
contribution of one-half the total set­
tlement figures based right of recov­
ery on m anufacturer’s alleged negli­
gence and not upon nlleged breach of 
w arranty, and airplane crash oc­
curred in Wisconsin, the law of Wis­
consin determined existence, nature 
and extent of rights, if any, of nir- 
llnes and corresponding liability of 
m anufacturer, since right of indemni­
ty or contribution Is governed by 
Jaw of place of the tort. Northwest 
Airlines, Inc. v. Glenn L. Martin Co.,
D.C.MJ.1958,101 F.Supp. 452.

In action brought in New York, 
and transferred  to Pennsylvania by 
husband and wife. New York domtcil- 
iaries, against defendant Pennsylvan­
ia motorists and their automobile lia­
bility insurer, a company doing busi­
ness in Pennsylvania, for personal in­
juries sustained by the pluintiff wife 
in collision in Pennsylvania between

husband’s automobile and defendants’ 
automobile, the Jaw of Pennsylvania 
would be applied under New York 
choice of law rules and defendants 
would be entitled to interplead the 
husband for purposes of contribution. 
Ryer v. H arrisburg Kohl Bros., Inc.,
D.C.Pa.1971, 53 F.R.D. 404.

Contribution Is classified in Dela­
ware as a m atter of remedy, and 
hence Delnware law, which does not 
permit a defendant to assert a claim 
for contribution against spouse or 
parent of plaintiff, applied to claim 
of a Pennsylvania defendant who 
sought to bring in as a third-party 
defendant the wife of one p laintiff 
and the mother of tho other plaintiff 
notwithstanding tha t Pennsy’vaniu 
law permits a defendant to assert a 
claim for contribution aguinst spouse 
or parent of a plaintiff. Perez v. 
Short Line Inc. of Pa., Del.Sup.1967. 
231 A.2d 642, affirmed 238 A.2d 341.

In action for injuries sustained in 
an automobile collision occurring in 
New Jersey, New Jersey law applied 
and controlled all m atters of sub­
stance, including the extent of liabili­
ty and the right to, and mensure f, 
contribution between the defendants. 
Steger v. Egyud, 1959, 149 A.2d 762, 
219 Md. 331.

6. Definitions
Phrase "liable in tort" in L'ni­

form Contribution Among T ort­
feasors Act does not require present 
liability to whoever might be particu­
lar plaintiff. New Amsterdam Cas. 
Co. v. Holmes, C.A.R.I.1970, 435 F.2d 
1232.

Phrase "same injury" in Uniform 
Contribution Among Tortfeasors Act 
refers to initial injury occasioned by 
jointly negligent parties and not to 
something definable in terms of who 
brings the suit. Id.

Term "liable In tort" as used in 
definition of Joint tort-feasors means 
any person or persons who have neg­
ligently contributed to another's inju­
ry and term refers to culpability. 
Zarrella v. Miller, I960, 217 A.2d 673, 
100 IU . 515.

Definition of "joint tort-feasors" 
embraces successive wrongdoers lia-
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Me for same harm though one may 
lie also liable for additional damages. 
Trieschmnn v. Eaton, l!)l(((, 106 A.2d 
892. 224 Md. 111.

Word "liable” in Uniform Contri­
bution Among Tortfeasors Act means 
"subject to suit" or "liable in court 
of law or equity." Tam ashlro v. Do 
Gama, 1909. 450 P.2d 998. 51 Hawaii
74.

7. Common law
Under common law of Mississippi, 

there was no contribution between 
joint tort-fensors. S tandard Oil Co. 
of Ky. v. Illinois Cent. H. Co., C.A. 
Miss.1009, 421 F.2d 201.

Under common law, where two per­
sons, acting Independently or jointly, 
negligently injure third person or ids 
property and both become liuble in 
tort for such injury, one tort-feasor, 
making expenditures in discharge of 
such liubility. is not entitled to con­
tribution from other tort-feasor. 
Baltimore & O. It. Co. v. Alpha Port­
land Cement Co„ C.A.Pa.1955, 218 F. 
2d 207.

Under common law, there was no 
right of contribution between joint, 
tort-feasors. Cage v. New York Cent. 
K. Co.. D.C.Pn.1907. 270 F.Supp. 778. 
affirmed 380 F.2d 998.

Where relationship between owner 
of building abutting on sidewalk, on 
which pedestrian was injured in fall 
due to accumulation of ice und snow, 
und borough was one of primary uud 
secondary liability and not one of 
Joint and several linbility, this Act 
did not apply, and common-lnw prin­
ciple that release of tort-feasor dis­
charges another tort-feasor who lias 
committed a concurrent or successive 
tort applied. George v. Hrelim, D.C. 
Pn.1905. 248 F.Supp. 242.

Common law rule against contribu­
tion among tortfeasors was in part 
superseded by adoption of this Act, 
and those facets of principle estab­
lished by courts and not covered by 
Legislature are still obligations of 
courts to reexamine, repeal or reaf­
firm. Tlno v. Stout. 1907, 229 A.2d 
793, 49 N.J. 289.

Where plaintiff injured by truck 
brought action against truck driver,

Note 8
truck owner, and contractor for 
which truck was lining operated at 
time of accident, a t common law, 
truck owner and contractor, who 
were not guilty of wilful or active 
negligence but liable, if at all, on 
doctrine of respondent superior, were 
joint tort-fensors, each entitled poten­
tially to contribution if driver was 
the servant of eacli a t the time of ac­
cident. Keltz v. National Puvlng & 
Contracting Co., 1957, 130 A.2d 229. 
214 Md. 479.

At common law and until adoption 
of this Act. no right of contribution 
existed among Joint tort-feasors. 
Burmeister v. Youngstrnm, 1005, 139 
N.W.2d 220. 81 S.D. 578.

Rule of equal contribution between 
tort-feasors was not a p art of com­
mon law in existence a t time of 
American Revolution and adopted ill 
territory  of W isconsin: and legisla­
tion was not required to alter such 
rule, which was adopted through ju ­
dicial process in 1918. Rlolski v. 
Schulze, 1902, 114 N.\V.2d 105, 10 
Wis,2d 1.

8. Generally
Under Pennsylvania law. contribu­

tion among joint tort-.'ensors in neg­
ligence actions is permitted. Duck­
worth v. Ford Motor Co., C.A.I’ll. 
1903, 320 F.2(l 130, 97 A.I,.R.2d 800.

Under Delaware law there Is a 
right to contribution among Joint 
tort-feasors. ICI America, Inc. v. 
M artin-M arietta Corp., D.C.I)0l.l974, 
308 F.Supp. 114S.

Under Maryland law, right of con­
tribution exists among jo in t tort-fea­
sors. S tate nf Md. for Use of (ilied- 
maii v. Capital Airlines, Inc., D.C. 
Md.1907, 207 F.Supp. 298.

Pennsylvania law permits contribu­
tion among joint tort-feasors. Fran- 
kel v. Bur \s Excavating Inc., D.C. 
P a.1903, 2L„ F.Supp. 945.

Generally, right to contribution win 
arise only against joint tort-feasor 
who is himself directly liuble to the 
injured party. LuChnnce v. Service 
Trucking Co., D.C.Md.1903, 215 F. 
Supp? 102.
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Undef Pennsylvania law, contribu­
tion Is permitted between jo in t to rt­
feasors even when the Injured party 
has no cause of action against one of 
them on the theory that as 1 tot ween 
two tort-feasors contribution is not a 
recovery for the tort but the enforce­
ment of nil eipiitnbie duty to share 
liability for ihe wrong done. Pnni- 
ehella v. Pennsylvania It. Co., D.C. 
Pn.1958, 107 F.Supp. 345. reversed on 
other grounds 208 F.2d 72, certiorari 
denied 80 S.Ct. 370, 301 t ’.S. 032. 4 
L.Ed.2d 353.

The right of contribution uccoitled 
by the Pennsylvania stntute ro one 
joint tort-feasor against the other 
creates a cause of action of a differ­
ent nature from tort action which is 
Ihe subject of the original suit. 
Mnrtln v. L\ %„ D.C.Pn.1058. 102 F, 
Supp. 441.

Contribution is permitted between 
Joint 'ort-fensors under 12 I*.s. 8 
20S3. Keller Crescent Printing & Kn- 
g rav n g  Co. v. Rosen. D.C.Pa. 1055, 
135 f’.Supp. 22.

Where there ia no negligence, there 
can lie no right of contribution. 
Stundhurdt v. Flintkote Co.. 1073. 508 
P.2d 1283, 84 N.M. 700.

9. Nature of right
Contribution does not create direct 

liability in tort, each toward the o th­
er, between two tort-feasors; rather 
It is a right based on equitable fa ir­
ness and th a t right, to have rhe oili­
er tort-feasor contribute i„ bis out­
lay. arises in whichever tort-feasor 
satisfies the loss. Newport Air Park, 
Inc. v. U. S.. C.A.K.I.lOliO, 410 F.2d 
842.

Under law of Arkansas, contribu­
tion Is founded on principles of equi- 
•y and such relief will be granted 
only where equities are equal, t ’. S. 
Fidelity & Guaranty Co. v. Aetna 
(’as. & Sur. Co., C.A.Ark.l0(10, 418 F. 
2(1 053.

“Contrlbe.tlon" does nor arise out 
of contract but Is an obligation im­
posed by law, nud rests on Ihe princi­
ple tha t when the parties stand in 
tcquuli jure, the law requires equali­
ty, which is equity, and tlmt all

should contribute equally to the dis­
charge of the common linbillty. 
Thomas v. Malco Refineries, C.A.N. 
M.1054, 214 F.2d 884.

Uniform Contribution Among Joint 
Tort-feasors Act rests on equitable 
principles and does not contemplate 
the sharing of responsibility among 
persons not in pari delicto and pre­
supposes that the joint tort-feasors it 
deals with are In aequuli Juri. 
Rhoads v. Ford Motor Co., D.C.Pn. 
1074, 374 F.Supp. 1317.

The right to contribution accorded 
by Pennsylvania statutes to one joint 
tort-feasor against the other creates 
a cause of action of a different na­
ture from the tort action which was 
the subject of the original suit or 
c la im ; the right of contribution in 
Pennsylvania is a dual one: a right 
sounding in equity and a right at 
law sounding In quasi contract. W. 
P. Rubrlght Co. v. International 
H arvester Co., D.C.Pn.1078, 358 F. 
Supp, 1388.

The right of contribution arises 
from the application of equitable 
rules in that where one Joint to rt­
feasor pays more than his Just share 
he has an equitable right to proceed 
against the other Joint tort-feasor for 
contribution. Albert, v. Dietz, D.C. 
Hawaii 10I1S, 283 F.Supp. 854.

While the right of contribution by 
joint tort-feasors does arise at time 
of concurring independent acts, nev­
ertheless until one of those joint 
tort-feasors pays more than his pro­
portionate share of the underlying 
claim, tl ■ -iglit remains contingent 
and Inchon. and it is not until a 
tort-feasor t ays more than his pro­
portionate shar" that the right ripens 
into a cause of action. Id.

Under Uniform Contribution 
Among Joint Tortfeasors Act, right 
of contribution is a derivative right 
and not a new cause of action. 
Rowe v. John C. Motter Printing 
Press Company, D.C.n.I.10t!7, 273 F. 
Supp. 3113.

Right to contribution is statutory 
creation resting on principle that, 
when parties stand in aequali jure, 
the law requires all to contribute
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ei)ii;illy to discharge of tlio common 
liability. Southern .Maryland Oil Co. 
v. Texas Co.. D.C.Md.1062, 203 F. 
Supp. 4-19.

Right of contrilmtlon is a deriva­
tive right and not a new cause of ac­
tion. Cacchilio v. H. Leacli Machin­
ery Co., 1973. 30."> A.2d 541, ------ IU .

Joint Tortfeasor Contribution Act 
was intended to relieve tortfeasors of 
injustice ns among themselves and 
was not desiKned to prevent full re­
covery oy plaintiff or intended to 
deny plaintiff full and complete sa t­
isfaction; Act gives contribution 
rights to defendant only after he lias 
paid more than his pro rata  share 
and does not require p laintiff to pur­
sue each defendant onlr for Ids pro 
rata share, and plaintiff may still 
sue either defendant separately for 
entire amount of claim or sue- defend­
ants Jointly and levy execution of on- 
*lre amount ngainst either alone or 
Secure fractions thereof against both. 
Tino v. Stout. 191)7, 229 A.2d 793. 49 
N.J. 289.

Application of doctrine of contribu­
tion involves procedural or roan dial 
law. Lutz v. Rons, 1962, 176 A,2d 
853, 40 Del.Ch. 130.

R'ght to contribution is an equita­
ble right based on a common liability 
to plaintiff. Brown v. Dickey, 1959, 
155 A.2:1 830. 397 l’a. 454.

Right to contribution remains u 
separate right of person asserting it, 
no m atter how dependent it may Is* 
on other liability. Brown v. Eakiu, 
1957, 137 A.2d 383, 11 Terry 574.

Doctrine of contribution is equita­
ble doctrine, based on natural Justice, 
and was well-recognized in suretyship 
and other arons of law before it was 
adapted to negligence. Bielskl v. 
Schulze, 1962, 114 N.\V.2d 105, 16 
\Vls.2d 1.

There Is no right to contribution 
among Joint tort-feasors, in absence 
of statute. Brown v. Murdy, I960, 
102 N.W .2d 664. 78 S.D. 367.

Itieht to contribution by a prim ary, 
wrongdoer against a primary wrong­
doer granted by Pennsylvania statu te

§ 1
Note 10

is a substantive legal right which is 
unaffected by purely procedural s ta t­
ute or rule enacted or promulgated 
for convenience and to avoid multi­
plicity of suits. Murphy v. Barron. 
1963, 258 N.Y.S.2d 139, 45 Mlsc.2d 
91)5.

A defendant's right pursuant to 
Ark..Stats., <j 34-1007, to seek contri­
bution from a Joint tort-feasor by 
making ldm a party  is permissive 
and does not exclude right to seek 
contribution in a separate suit. Ru­
dolph v, Mundy, 1956, 288 S.\V.2d 
602, 226 Ark. 95.

10. Common liability
I'nder .South Dakota law the right 

to contribution Is determined by 
whether there is joint or several lia­
bility. rather than by the presence of 
Joint or concurring negligence, so 
tha t there can lie no rigtit to contri­
bution unless the injured party has a 
possible remedy against both tort-fea­
sors. Highway Const. Co. v. Moses,
C.A.S.D.1973, 483 P.2d 812.

Indlspensible to joint tort-feasor 
relationship is a common liability, ei­
ther joint or several, tha t two or 
more parties have to the person in­
jured and without this dual liability 
no right of contribution can exist un­
der applicable Delaware law. IC1 
America, Inc. v. Martin-M arietta 
Corp., I).C.Del.l974. 368 F.Supp. 1148.

Under Delaware law, there can lie 
no contribution unless there is com­
mon liability to injured person and 
unless injured person has possible 
remedy against two or more persons. 
U'alke; v. Patterson. n.C.I>el.1971. 
325 F.Supp. 1024.

Defendant in nersonal injury ease 
could not proceed for contribution 
against operator of automobile iu 
wliieh plaintiff mssengor rode at 
tim e of accident where plaintiff and 
third-party defendant were coemplov- 
ees, inasmuch as plaintiff could nor 
under Delaware statu te bring direct 
negligence against coempluyee, not­
withstanding f‘•-•it plaintiff lmd not 
applied for or received workmen's 
compensation. Id.

Provisions of Uniform Contribution 
Among Joint Tortfeasors Act are

73
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only applicable where there is u com­
mon liability to an Injured person, 
and this common liability may lie ei­
ther joint or several, but there can 
lie no contribution unless the injured 
person has a right of action in tort 
against both the parties seeking con­
tribution and the party  from whom 
contribution is sought. Rowe v. 
John C. Motter Printing Press Com­
pany J.C.R.I.1907, 273 F.Supp. 3G3.

Jn view of definition of "Joint tort­
feasors", before there can Is: any 
kind of contribution it mus;' appear 
tha t at least originally the person 
seeking contribution and person from 
whom contribution Is fought must 
have l>een under a eoiniik.: legal lia­
bility to Injured party, so tb i t there 
can be no contribution where injured 
party had no cause of action origi­
nally against party  sought to be 
ehurged. Cox v. Maddux, D.C.Ark. 
11X10, 255 F.Supp. 517, reversed on 
other grounds 382 F.2d 111).

Tliis Act is only applicable where 
there Is a common liability to an In­
jured person in .ort, which liability 
may be joint or severnl, but there 
can be no contribution where injured 
person has no right of action against 
the third party  defendant; the right 
of contribution being a derivative 
right and not a new cause of action. 
Oahu Ry. & Lnnd Co. v. U. S,, D.C. 
Hawaii 1917, 73 F.Supp. 797.

L'mlcr Delaware law, issue of con­
tribution is contingent on a determi­
nation of whether defendants sb .re a 
common Hub .Ry to plaintiffs nrislng 
out of a single injury, and are, there­
fore, Joint tort-fensors. Hood v. 
McConemy, D.C.Dol.1971, 53 F.R.D. 
435.

Under statu te establishing right of 
contribution among joint tort-feasors, 
liability must be common to w arrant 
contribution. C n’cliillo v. H. Leach 
Machinery Co., 1H73, 305 A.2d 541. 
—  R.I. — .

There can be no contribution un­
less injured party has a right of ac­
tion in tort against both parties seek­
ing contribution anil party  from 
whom contribution is sought. Id.

Action fur contribution under Joint 
Tortfensors Act will lie only when

proposed contributor shnres with de­
fendant a common liability to plain­
tiff. Mumford v. Robinson. Del.1907, 
231 A.2d 477.

Motorist sued by passenger in oth­
er automobile could not recover 
against lio.se driver for contribution 
as Joint tort-feasor unless host driver 
was liable to passenger. Td.

This Act Is applicable only to n s it­
uation where there is a common lia­
bility to nn Injured person In tort, 
and there can be no contribution 
where the Injured person has no 
right of action against the third-par­
ty defendant. Euuis v. Donovan, 
1900, 101 A.2d 098. 222 Md. 530.

One tort-fensor may recover contri- 
bu i^ n  even if. for one reason or an­
other, p iu iu tn f who has obtained 
judgment against both is precluded 
from enforcing liubility thereunder 
against the other. Fuller v. Fuller. 
1954, 110 A.2d 175. 380 Pa. 219.

This Act has no application unless 
there is a common liability to the in­
jured party which liability may bo 
Joint or several and there is no right 
to contribution unless the Injured 
person hns a possible remedy against 
two or more persons. Ferguson v. 
Davis, 1954, 102 A.2d 707, 9 Terry 
299.

Joint or several liability, rather 
than joint or concurring negligence 
determines right to contribution un­
der this Act entitling joint tort-fea­
sor to money Judgment for contribu­
tion afte r lie lias by payment, dis­
charged "common liability," or lias 
paid more t/.an his pro rata share 
thereof. L j U v. Boltz. 1954, lot) A. 
2d 047, 9 Terry  197.

Under this Aec a Joint Judgment is 
not a necessary requisite to the right 
to contribution. Dougins v. Sheri­
dan, 1953, 98 A.2d 032, 20 N.J.Supor. 
544.

Right to contribution under this 
Act depends upon existence of Joint 
or several liubility and not upon 
joint or concurrent negligence and 
there is no right to contribution un­
less injured party has a possible rem­
edy against two or more persons.
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Burmeister v. Youngstrom. 1965, 139 
NAV.Sd 220. SI S.D. 578.

This Act is applicable only where 
Joint tort-fensors share a common 
liability. Beal by Boatwright r. 
Southern Union Gas Go.. 1956. 304 
P.2<1 560. 02 N.M. 38.

Tort-feasors, noting Independently, 
are Jointly liable to a plaintiff, and 
liable to each other in contribution, 
only when the independent acts of 
each cause or contribute to the same 
injury obtnlned by plaintiff. Apple­
gate v. Rlggall, 1958. 318 S.\V.2d 596. 
229 Ark. 773.

This Act contemplates right of con­
tribution only where there is a com­
mon liability to an injured person in 
to rt or to persons who are liuble in 
tort for same injury to person or 
property. C & L Rural Elec. Coop. v. 
Kincaid. 1053. 250 S.\V.2d 337. 221 
Ark. 450.

II. Accrual of right
12 I'.S. 8 2082 et .so(|., gives sub­

stantive rights when it grants right 
of contribution among tortfeasors 
and when it makes payment of more 
than rhe pro rata share of the com­
mon liability a condition precedent to 
the accrual of the right to a money 
judgment for contribution. Smith v. 
Whitmore. C.A.Ptl.1939, 270 F.2d 741.

While the right of contribution by 
joint tort-feasors does arise at time 
of concurring independent acts, nev­
ertheless until one of those joint 
tort-feasors pays more than his pro­
portionate share of the underlying 
claim, the right remains contingent 
and inchoate, and it is nor until a 
tort-feasor pays more than his pro­
portionate share that the right ripens 
into a cause of action. Albert v. 
Dietz. D.C.lIawnii 1908, 283 F.Supp. 
854.

Under Maryland law. right both to 
indemnification and to contribution, 
whether based on contract or tort, 
accrue at time of payment, not be­
fore. Southern Maryland Oil Co. v. 
Texas Co.. D.C.Md.1902. 203 F.Supp. 
449.

Contribution claimant must show 
compliance with statutory require-

Nota 12
meats of Jo in t Tortfeasors Contribu­
tion Act. Miragiin v. Mirngllu. 1960. 
253 A.2d 762, 106 N.J.Super. 266.

Prerequisite to contribution is dem­
onstration th a t person seeking to en­
force contribution and one from wbotn 
contribution is sought are Joint tort- 
feaso s, and right of contribution ac­
crue i when injured third person has 
brovght action and recovers judgment 
r-gainst one or more of joint to rt­
feasors and la tte r has paid judgment 
in whole or in part. Id.

Ordinarily, a right to contribution 
does not accrue before payment. As­
sociated Transport v. Bonouino, 1948. 
62 A.2d 281.191 Md. 442.

Under Pennsylvania law. substan­
tive right to sue third-party defend­
ant for contribution accrues when 
complaint in principal action is 
served upon defendants. Murphy v. 
Barron, 1065. 25S N.Y.S.2d 139. 45 
Mlsc.2d 903.

12. Wanton or willful negligence
The equitable principle of contribu­

tion should not lie used to transfer 
part of tlie obligation to pay compen­
sation from a party  tlm t Ims acted 
qimsi-intentioually so as to do a w an­
ton and wilful act. to a party that 
was merely negligent. W. D. Rub- 
right Go. v, International Harvester 
Go.. D.C.Pa.1973. 35S F.Supp. 1388.

Under Pennsylvania law, railroad 
which was found guilty of wanton 
and willful negligence In automobile- 
train  collision could not enforce rigid 
of contribution against adm inistrator 
of driver of automobile who was 
found to have been eontributorily 
negligent. Cage v. New York Gent. 
R. Co.. D.C.Pn.1967, 276 F.Supp. 778. 
affirmed 386 F.2d 998.

Under Pennsylvania law, si to rt­
feasor found guilty of wanton and 
willful misconduct cannot enforce 
right of contribution against one spe­
cifically found not guilty of wan'on 
and willful misconduct In same acci­
dent. Id.

Host driver’s apparently mistaken 
and confused act of driving wrong 
way on one-way street during snow­
storm was not gross negligence and. 
therefore, host driver was not liable

75



§ 1 C O N T R I B U T I O N  A M O N G  T O R T F E A S O R S
Note 12
to guest for injuries sustained In col­
lision and owner and driver of truck 
involved in collision were not entitled 
to contribution from tlie host driver. 
O’.Mnra v. H. P. Hood & Sons, Inc., 
1071, 268 N'.E.2d 685, 359 Mnss. 235.

Owner and driver of truck helm; 
sued for wrongful death of gratu­
itous guest passenger In automobile 
which collided with truck could not 
recover on third-party complaint 
against driver of automobile all or 
any part of damages awarded for 
wrongful death, notwithstanding this 
Act, In absence of either allegation 
or proof tha t automobile driver was 
guilty of wilful and wanton miscon­
duct within nutomohile guest statute. 
Burmeister v. Voungstront, 1905, 139 
N.W.2d 220. SI .S D. 578.

Prlm nry purpose of R.L.H.1055, 5 
246-10 et seq., is tha t most culpable 
party should sustnin thnt share of 
loss which is commensurate with his 
degree of fau lt and inequity of equal 
contribution among jo in t tort-fensors 
hus been removed in cases where 
gross negligence and foolhardiness of 
one party  has joined with act of neg­
ligence of second party  to produce in­
juries complained of. Mitchell v. 
Branch. 1901, 303 P.2d 909, 45 Ha­
waii 128.

13. Insurers
The Uniform Contribution Among 

Tortfeasors Act in no way affects 
right of successful plnintiff to re­
cover entire nmount of verdict, in ter­
est and costs from any one of joint 
tortfeasors, and accordingly the lia­
bility Insurer of only one of them 
was required to pay the compensable 
costs in full. Ilafer v. Schauer, 1008, 
239 ..'..2d 785, 429 Pa. 289.

Ui ilform Contribution Among 
Tort-Feasors Act applies to joint 
to r t- ’easors who are Joint adventur­
ers ; iccordingly appellant, as an ex­
cess llaoiU :7  was entitled to
contribution from ape dice, another 
excess Insurer, in propo-tiou to the 
relative degrees of fault if  their re­
spective insureds. U. S. F re Ins. Co. 
v. S tate Farm  Fire & Cas. Co., 1909. 
441 SAV.2d 7S7, 240 Ark. 1269.

P rior to enactment of this Act in 
1941. insurer paid Judgment against 
insured was not entitled to contribu­
tion from Joint tort-feasor against 
whom Judgment was Jointly rendered, 
notwithstanding thnt Joint tort-feasor 
was not a purposeful tort-feasor. 
Commercial Cas. Ins. Co v. Leonard. 
1946. 1 fit] S.\V.2d 919, 210 Ark. 575.

14. injured person, rights of
Under Pennsylvania law. strict 

products liability is assigned to the 
field of torts so that consideration of 
contributory negligence on part of in­
jured user as a bar to recovery and 
Ids concurrent negligence as a basis 
of liability under Uniform Contribu­
tion Among Joint Tortfeasors Act is 
required. Rhoads v. Ford Motor Co.,
D.C.Pa.1974, 374 F.Supp. 1317.

This Act was Intended to relieve 
tortfeasors of injustice as among 
themselves and was not designed to 
prevent full recovery by plaintiff or 
intended to deny plnintiff foil and 
complete satisfaction ; Act gives con­
tribution rights to defendant only 
afte r lie has paid more than his pro 
ra ta  slut re and does not require 
p lain tiff to pursue each defendant 
only for his pro ra ta  share, and 
plnintiff may still sue either defend­
ant separately for entire amount of 
claim or sue defendants Jointly and 
levy execution of entire amount 
against either alone or secure frac­
tions thereof against both. Tlno v. 
Stout. 19117, 229 A.2d 793, 49 N.J.Su- 
per. 289.

Where plaintiffs, who had re­
covered judgment against joint de­
fendants, gave first defendant w ar­
ran t of partial satisfaction upon re­
ceipt of more titan half of judgment, 
without full release, and gave second 
defendants w arrant of partial satis­
faction. upon partial payment of bal­
ance, which was in full satisfaction 
as to second defendants but which 
expressly operated only to reduce 
Judgment as against first defendant, 
first defendant was entitled only to 
pro tun to ra ther than pro ra ta  reduc­
tion. plaintiffs could pursue first de­
fendant -Cor balance, and first defend­
ant would lmve contribution rights 
against second defendant, id.



C O N T R I B U T I O N  A M O N G  T O R T F E A S O R S  § 1

In notion against two persons for 
assault. p la in tiffs  recovery was not 
limited to amount of smallest of two 
separate verdicts, returned by Jury 
against each defendant, as Jury laid 
power to apportion damages Itoiween 
defendants, Shultz v. Young, 1943, 
160 S.\V.2d 048, 205 Ark. {533.

15. Co-consplrators
Under this Act, co-conspirators are 

liable to one another for contribution 
as joint tort-feasors. Webster Motor 
Car Co. v. Zell Motor Car Co.. C.A. 
Md.iOaT, 23i F.2d dll).

16. Joint obllqo/s
Or.e joint obligor on note may 

claim contribution from another such 
obligor for having discharged their 
mutual obligation. Jackson v. Clip­
pies. 1065, 212 A.2d 27.". 239 Md. 037.

Where there are Joint obligors and 
one of the obligors discharges debt, 
that obligor has right in equity to 
proceed against other obligors to en­
force their proportionate share of 
contribution. Goldberg v. Altman, 
lf/50, 134 A.2d 279. 190 Pa.Supor. 49.3.

17. EmDioyer and employee relation­
ship

Where under Rhode Island Work­
men's Compensation Act p laintiff as 
personal representative nf employee 
hud no right of action in to rt for 
damages for death against former 
employer, employer was not ••joint 
tort-feasor" within Uniform Contri­
bution Among Joint Tort-feasors Act, 
anu hence employer could not bo lia­
ble for contribution to a third-person 
tort-feasor although employer's negli­
gence may have concurred in causing 
tho deatli. Rowe v. John C. Motter 
Printing Press Company, D.C.R.I. 
1907. 273 F.Supp. 30.1.

If employee does not have a right 
of action against employer, employer 
is not a joint tort-feasor against 
whom contribution can lie claimed 
uuder Contribution Among Joint 
Tort-Feasors Act. Cacehillo v. II. 
Leach Machinery Co., 1973, 305 A.2d 
541, —  R .I . .

A master, who owned motor vehi­
cle which caused injuries when negii-

Note 18
gently operated hy servant, ami serv­
ant were "Joint tort-feasors” within 
this Act. Smith v. Itiiparot. 1967, 225 
A.2d 060. 101 R.I. 565.

Generally, employer whose concur­
ring negligence contributes to his em­
ployee’s Injury cunnot lie held liable 
for contribution as u Joint tort-fea­
sor, the statu tory  remedy being ex­
clusive. Jack Morgan Const. Co., 
Inc. v. Lurknn, 1973. 490 S.W.2d 431, 
254 Ark. 838.

18. Marital relationship
Under Pennsylvania law, third par­

ty who is sued by one spouse for per­
sonal injuries mny recover contribu­
tion or indemnity ugulnst other 
spouse, even though la tter is Immune 
from direct suit by plaintiff spouse. 
Fisner v. U, S„ D.C.Pn.1909, 299 F. 
Supp. 1.

Intrafainlly immunity doctrine 
would prevent husband and minor 
children from obtaining a Judgment 
against wife, but she would neverthe­
less remain liable for contribution if 
she were to he found a joint to rt­
feasor. Restlfo v, McDonald, 1007, 
230 A.2d 199, 4215 Pa. 5. 34 A.L.R.3d 
1305.

Husband, sued by automobile own­
er for contribution as joint tortfeasor 
in action wherein wife, as passenger 
in husband's automobile, recovered 
from automobile owner for injuries 
sustained as result of collision, was 
joint tortfeasor within meaning of 
this Act und was liable in action for 
contribution although lie wus im­
mune from liability to his wife in 
any action by her as result of auto­
mobile collision. Zarrclla v. Miller, 
1900, 217 A.2d 073, 100 R.I. 545.

Defendant, who bad only a deriva­
tive right. If any, in actions com­
menced against ldm by husband us 
adm inistrator of Ids wife’s estate, 
could not maintain third-party claims 
against husband, who was driving 
automobile in which decedent was 
riding a t time it collided with defend­
ant's automobile, on theory tha t hus­
band was or might have been liable 
to defendant for all or part of sucii 
claims, in view of fact that at time 

__ of alleged tortious act of husband lie 
and decedent were married, and
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therefore decedent could not have 
maintained an action against her 
husband on account of his alleged 
negligent operation of his automobile. 
Ennis v. Donovnn, 1060. 161 A.2d 098, 
222 Md. 536.

Where automobile d river’ s wife 
und daughter recovered verdicts 
against him and railroad company as 
joint tort-feasors, and railroad com­
pany paid verdicts in full, it could 
not recover from automobile driver 
half amount it had paid to Ids wife 
and daughter. P u ller v. Puller, 1054, 
110 A.2d 175, 3S0 Pa. 210.

Contribution cannot bo obtained 
from a wife's husband, as a Joint 
tort-feasor, under 1953 Comp. 8 24-11 
et seq. Rodgers v. Galindo. 1960. 360 
P.2d 400, 68 N.M. 213.

Defendant could not obtain contri­
bution from p lain tiff's husband, who 
was operating automobile iu which 
plaintiff was riding, as a jo in t tort- 
fensor, in wife's action for injuries 
sustained in collision with defend­
ant's automobile. Id.

Where wife-owner recovered for 
automobile damage and husbnnd-driv- 
er recovered for personal injuries in 
action in which ju ry  found husband 
guilty of 45 per cent of negligence 
and defendants' d river guilty of 53 
per cent, defendants, upon discharg­
ing judgment in favor of wife-owner 
would be entitled to file motion for 
judgment for contribution from hus- 
bund-motorist under Ark.Stats. § 34- 
1002, Wymer v. Dedmnn, 1961, 330
S.W.2d 160, 233 Ark. S54.

19. Motor vehicle accidents
In order for traeto r-tra iler owner, 

being sued by automobile passenger, 
to obtain contrib itiou from automo­
bile driver, it had to appeur not only 
tha t tractor-tra ilir owner and auto­
mobile driver wet? concurrently neg­
ligent. but that the negligence of 
each UuS proximate cause of colli­
sion between automobile aud traetor- 
trailer. Stancbis v. Iless Oil & 
Chemical Co., D.C.Pa.1967. 292 F. 
Supp. 22, affirmed 403 F.2d 24.

Although both d river of naval truck 
and preceding m otorist whose auto­

mobile wus struck by truck, were neg­
ligent, government would not be li­
able to automobile driver by way of 
contribution for any damages he 
might have to pay to injured occu­
pant of naval truck. Maddux v. Cox.
C.A.Ark.1967, 3S2 F,2d 119.

A m anufacturer of automobile wus 
liable for injuries to purchaser be­
cause of defective steering assembly, 
was not entitled to contribution from 
dealer for amount nf judgment ren­
dered against manufacturer on theo­
ry thn t jam  nut which caused the de­
fect was properly secured when auto­
mobile left manufacturer's factory, 
and tha t dealer loosened the jam  nut 
either in course of making automo­
bile ready for delivery to purchaser 
or while attem pting to make ad ju st­
ment during course of 1,000 mile 
inspection under evidence. Duck­
worth v. Ford Motor Co.. D.C.Pn. 
1062, 211 F.Supp. 888, nfflrmcd in 
part, remanded, reversed in part on 
other grounds 320 F.2d 130, 97 A.L.R. 
806.

Where automobile and traetor- 
tra iler collided on Arkansas highway 
and each driver w is negligent to ex ­
tent of 50 per cent of total negli­
gence, the driver of automobile and 
the owner of the traetor-trailer and 
its driver, who was acting in scope 
of his employment at time of colli­
sion, were jointly liable to o»flcr of 
parked tractor which was struck by 
traetor-trailer, and were jointly lia ­
ble to absent owner of automobile, 
and on payment by driver and owner 
of traetor-tra iler of the entire judg­
ment in favor of the owner of the 
parked tractor and owner of automo­
bile. the driver and owner of the 
traetor-trailer would be entitled to 
contribution from driver of automo­
bile under Ark.Stats. § 34-1007(3). 
Sunday v. Burk, D.C,Ark.l950, 172 
F.Supp. 722.

Under 12 P.S. §§ 2082-2 0!), the 
United States was entitled to contri­
bution from traetor-trailer driver and 
owners of tractor and trailer for half 
of amount of damages awarded plain­
tiffs by judgment against United 
States in action under Federal Tort
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Claims Act, 28 U.S.C.A. 8 2071 et 
seq-. for damages to p la in tiffs’ per­
sonalty In leased house rammed into 
by tractor-trnller a f te r  colliding with 
post office bus and swerving from 
road. Russell v. U. S., D.C.Pn. 1953, 
113 F.Supp. 353.

Under 12 P.S. §8 20S2-20SD, the 
United Stutes is en titled  to contribu­
tion from trae to r-tra iler driver and 
owners of tractor und tra ile r  for half 
of amount of damages aw arded plnln- 
tiffs In action under Federal Tort 
Claims Act, 28 U.S.C.A. § 2071 ot 
set],, for damage to p la in tiffs ' house 
as result of being s tru ck  hy trnetor- 
trniler when it sw erved from rond 
after colliding with post office bus as 
a proximate result o f such driver's 
negligence concurring w ith that of 
bus driver. Showers v. U. S., D.C. 
Pa.1953, 113 F.Supp. 350.

Jury finding thnt both host dt ver 
and other driver in automobile cvJll- 
slor were negligent w as binding and 
governed other driver's right to con­
tribution from host d r iv e r : und thus 
court erred when, viewing directed 
verdict nt close of passenger’s case 
for host driver as relieving him of 
any further participation in the ease 
or defense to claims, it denied motion 
o? other driver for contribution. 
Holloway v. Wright, 1974. 320 A.2d 
572, 21 Md.App. 015.

In absence of any evidence that 
subcontractor which contracted with 
bridge contractor to p a in t bridge did 
anything which contributed to colli­
sion which occurred w hen enstbound 
automobile struck westbound automo­
bile which contractor's employees had 
diverted Into enstbound lane without 
warning enstbound m otorist, contrac­
tor was not entitled to contribution 
from subcontractor under Uniform 
Contribution Among T ortfeasors Act 
In regard to judgm ent rendered 
ngain.se contractor in favo r of east- 
bound motorist. Gordon v. Co' tpa- 
nella Corp., 1973. 311 A.2d 844, —  
R .I .  .

Defendant motorist would lie enti­
tled to contribution from father of 
plaintiff minor unemnneipnicd chil­
dren for injuries sustained hy the 
children la collision between dofend-

Noto 19
ant motorist's automobile and fa­
ther's automobile as the result of the 
father's alleged negligent operation 
of automobile. France v. A. P. A. 
T ransport Corp., 1970, 207 A,2d 490. 
50 N.J. 500.

Defendant motorist would he en ti­
tled to contribution from husbnnd for 
all sums found to be due to estate of 
deceased wife in death and survival 
actions nrlsing out of autcraobile ac­
cident in which wife was killed while 
riding as passenger in husband's au ­
tomobile If husbnnd was negligent In 
operation of automobile. Id.

When Jury, In personal Injury ac­
tions hy driver of leaseil truck 
against lessor thereof and another 
’efendant which had allegedly direct­

ed [inrklng of vehicle into which 
leased truck crashed, returned ver:? ’t 
against both defendants, defend nt 
ruck lessor had right to seek i\ ief 

under Join t Tortfeasors Contribution 
Law, and when tria l judge subse­
quently granted other defendant’s 
motion for judgment notwithstanding 
verdict, truck lessor became ag­
grieved party with right of appeal. 
l’ ttln v. Ava Truck Leasing, Inc., 
1JG9,251 A.2d 278, 53 N.J. 463.

Defendant motorist who collided 
with automobile driven by joint to rt­
feasor resulting In death of passen­
ger In such automobile was not pre­
cluded from necking contribution 
from Joint tort-feasor on ground that 
defendant's evidence negatived find­
ing thnt the two could have been 
jointly negligent, since defendant's 
action of swerving Into left lane, 
oven thoi.gh blinded by Joint tort-fea­
sor's high beams, could lie deemed 
negligence for failure to go into the 
wide right shoulder of rond with 
which the evidence ..nowed defendant 
familiar. H arger v. Caputo, 1966, 
21S A.2d 108, 420 Pa. 528.

Where automobile collision is re­
sult of negligence of both plnintiff 
and defendant automobile drivers, de­
fendant automobile driver hud a 
right to seek contribution from plnin­
tiff automobile driver as u joint 
tort ensor in respect to the total 
damage which plaintiff and her joint 
owner recover for the injury to their
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automobile. .Maloney v, Rorlgers. 
1057, 133 A.2d 88, 18-1 Pa.Super. 342.

In action for dam ages sustained in 
an automobile collision, additional de­
fendants agninst whom verdict was 
rendered had the righ t to make tho 
original defendants share their liabil­
ity to tbe plaintiff fo r his damages if 
those defendants w ere in fact also 
guilty of negligence which helped to 
cause the accident. Ratcliff v. 
.Myers, 1955, 113 A.Vd 558, 382 Pa. 
190.

Where guests, in jured  in automo­
bile collision, aud host brought action 
agninst alleged tort-feasor, alleged 
tort-feasor could not under 10 Del.C. 
fi (1302, "entitling jo in t tort-feasor to 
money judgment fo r contribution 
where he has by paym ent discharged 
"common liability" or has paid more 
than his pro ra ta  share thereof, 
maintain counterclaim for contribu­
tion against host on theory tlm t host 
contributed to guests' injury, in ab­
sence of allegation th a t host's negli­
gent conduct was w illful o r wanton, 
in view of automobile guest -Mite. 
Lutz v. Boltz, 1954, 100 A.2d e t .
Del. 197, 9 Terry 197.

In action by streen-ar company 
against taxicab owner, as alleged 
Joint tort-feasor, for contribution aft­
er company had paid representative 
aud widow of deceased taxicab pas­
senger aud other pnssenger for dentil 
and injuries resulting when streetcar 
struck taxicab which had been 
stopped on the stree tcar tracks, evi­
dence was sufficient to establish neg­
ligence on ynrt of owner's driver, 
whicli was sufficient to entitle com­
pany to contribution. O’Keefe v. 
Baltimore Transit Co., 1953, 94 A.2d 
20, 201 Md. 345.

Where Judgments hnd been ob­
tained against trucking company for 
damages from accident in which trac- 
r ir-trntler hit curb of grass plot in 
center of street, city w as liable by 
way of contribution for half of dam­
ages paid by company, if city was 
guilty of any negligence directly con­
tributing to accident. E ast Coast 
Freight Lines v. M ayor and City 
Council of Baltimore, 104S, 58 A.2d 
290,190 Md. 250, 2 A.L.R.2d 3S0.

Under statute, proof of host d riv ­
e r’s gross negligence wns necessary 
to entitle truck owner and truck 
driver against whom automobile 
guest brought action for injuries sus­
tained In collision between automo­
bile and truck to contribution. 
O'Mnru v. II. P. Hood & Sons, Inc., 
1971, 208 N.E.2d 085, 359 Mass. 235.

Under theory of left-turning m otor­
ist tha t other motorists were engaged 
In a joint racing venture, there could 
have been no liability running from 
one of the drag racing motorists to 
tho other, and thus from one of the 
drag  racing motorists to the left- 
turning motorist and drag racing mo­
torist was entitled to directed verdict 
on left-turning motorist’s claim for 
contribution tu action brought by 
other drag racing motorist. B arring­
ton v. Heine, 1974, 215 N.W,2d 119, 
—  S.D. — .

Where parents sued for injuries 
sustained in automobile accident be­
tween parents' automobile which wns 
driven h” their minor imemnnclpntcd 
s* i and -chicle driven by defendant 
and defendant Joined minor as third- 
party  defendant, minor was liable in 
tort to his parents, was subject to 
contribution to bis Joint tort-feasor, 
and could be made third-party de­
fendant for that purpose. Tamushiro 
v. DeGamn, 1999, 450 P,2d 998, 57 
Hawaii 74.

On record presented, in action for 
injuries sustained by passenger in 
following vehicle which swerved off 
highway to avoid colliding with pre­
ceding vehicle engaged in making U- 
turn, it wns not error to hold that 
preceding m otorist's acts bad contrib­
uted to accident in amount of G5<ft, 
and to require contribution accord­
ingly. Mitchell v. Brnnch, 1991, 393 
P.2il 9G9, 45 Hawaii 128.

T hat following motorist negligently 
misjudged his distance when lie 
swerved off highway in effort to 
avoid collision did not preclude pre­
ceding motorist's negligence, in mak­
ing U-turn, from constituting proxi­
mate cause of injuries sustained by 
passenger in following automobile or 
absolve preceding motorist from lia­
bility— to contribute toward satisfac­
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tion of claim for injuries sustained 
by such p ssenger. Id.

Ju ry  finding, in automobile acci­
dent ease against plaintiff's insureds 
and defendant from whom insurer 
sought contribution for one-hnlf of 
judgment satisfied by insurer, that 
Injuries and damages did not result 
from any negligence of defendant 
precluded insurer from obtaining con­
tribution, and jury  finding in the au­
tomobile accident ease on defendant's 
cross claim against plaintiff's in­
sureds that defendant was guilty of 
contributory negligence was not tan­
tamount to determination of joint 
to rt .liability. Iowa Nat. Mut. Ins. 
Co. v. Surratt, 1073, 200 S.E.2d 220,
19 N'.C.App. 745.

Fact tha? representatives of de­
ceased motorist and guest prevailed 
against truck driver and his employ­
er in action against another motorist 
and truck driver and his employer 
did not, of itself, entitle the other 
motorist, who had filed cross com­
plaint for contribution and personal 
injuries, to favorable verdict on cross 
complaint. Ellsworth Bros. Truck 
Lines v. Mayes, 1909, 438 SAV.2d 724, 
240 Ark. 441.

Where there was sufficient evi­
dence before jury  In action by truck 
driver for damages of 8554.93 against 
three motorists who forced truck into 
ditch, to perm it jury to appraise the 
conduct of each motoris: and to un­
dertake, as fairly as practicable, to 
fix the responsibility of each motor­
ist, jury  had right to find th a t two 
motorists were liable for 8200 each 
and one motorist for 8154.93, though 
there was no instruction authorizing 
apportionment of damages, and 
though two of the motorists were al­
legedly execution proof. Little v. 
Miles, 1948, 212 S.W.2d 935, 213 Ark. 
725.

20. Liability in general
Mississippi statu te on contribution 

between tort-feasors first provides 
tha t each defendant is to share equal­
ly, and then specifies bow to count 
those defendants who are to share: 
proviso places ceiling on liability of 
principal or employer so that he, or
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his insurer, is not exposed to risk of 
contributing twice, once for his agent's 
wrong and once for his own responsi­
bility imposed via respondeat superior. 
Standard Oil Co. of Ky. v. Illinois 
Cent. It. Co., C.A.Miss.1970, 421 F.2d 
201.

To the extent n shipowner proves 
that payments nmde in satisfaction 
of a maintenance and cure obligation 
have reduced or eliminated a concur­
rent claim which a seaman, but for 
prohibition against double recovery, 
could assert against another party 
absent a release, shipowner is enti­
tled to reimbursement from other 
party in such amount as will cause 
the ultim ate liability to be placed:
(1) by means of contribution, equally 
upon all shipowners with coextensive 
maintenance and cure obligations: or
(2) by means of exoneration, fully 
upon the party with a primary obli­
gation in damages nrising out of neg­
ligence, unseaworthiness, or other vi­
olation of duty. Gooden v. Sinclair 
Refining Co., C.A.Pa.1967, 378 F.2d 
570.

Where defendants were sued In an­
titrust actions as theater operations 
presenting legitimate attractions and 
controlling legitimate theater busi­
ness of city, and they were charged 
with preventing p la in tiffs  theater 
from presenting legitimate a ttrac­
tions tu injury of plaintiff, and 
third-party complaint alleged that 
third-party defendants conspired to 
see th a t one of the third-party de­
fendants obtained first-run movies 
and th a t plaintiff did not, and that, 
as a result, third-party defendants 
were liable in treble damages under 
15 U.S.C.A. <i§ 1, 2, defendants and 
third-pnrty defendants were not joint 
tort-feasors, and defendants were not 
entitled to contribution from third- 
pnrty defendants under 12 P.S. § 2082 
et seq.. and District Court properly 
granted plaintiff’s motion to vacate 
ex parte order permitting joinder of 
third-pnrty defendants and properly 
dismissed third-pnrty complnint. 
Goldlawr. Inc. v. Shubert, C.A.Pn. 
1900, 270 F.2d 014.

In action for injuries received 
while working on a scaffold as result 
of negligence of defendant in erecting
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it. where defendant moved to bring 
In a Rhode Island corporation as a 
third-party defendant for contribu­
tion or. ground of negligence of the 
third-party defendant, refusal to per­
mit the impleaded defendant to he 
held to answer a contingent claim for 
contribution 011 the ground that the 
third-party pla intiff had not yet dis­
charged any common liability re­
quired by Gen.Laws 1056. § 10-6-1 et 
seq., as condition to claiming contri­
bution wns error, where the district 
court wns not being asked to enter a 
money Judgment ugainst the implead­
ed defendant nt that time. D 'Onofrio 
Const. Co. v. Recon Co., C.A.It.1.1958. 
255 F.2d 904.

Under allegation of third-pnrty com ­
plaint by material supplier against 
contractor tlm t contractor negligently 
performed its duties and such negli­
gence was the cause of damage, If any, 
which building owner sustained would 
negate any liability on part of ma­
terial supplier and destroy any basis 
for claim that material supplier and 
contractor were jointly or severally 
liable for the alleged injury to build­
ing owner, and 011 this postulate claim 
by material supplier for contribution 
from contractor would not lie under 
applicable Delawate law. IC I  Amer­
ica, Inc. v. Martin-Mariotta Corp.,
D.C.Dcl.1974. 308 F.Supp. 1148.

Duty  which contractor owed to 
building owner as alleged in material 
supplier's third-party complaint 
against contractor did not defeat ma­
terial supplier's right of contribution 
but wns essential to it, and if botli 
material supplier und contractor each 
breached duties owed to building 
owner each became liable to building 
owner and a right of contribution 
nrose. Id.

Where negligence of "master" of 
motorboat in permitting plaintiff to 
ride elsewhere than in the rear seat 
of the boat wus passive while the 
negligence of the operator of the 
boat wns uetivo, r:,e operator wns 
not entitled to any Indemnity or con­
tribution from “master" for jury 
award to passenger injured in motor­
boat accident on the Arkansas river. 
St. Hilaire Moye v. Henderson, D.C. 
Ark.1973, 364 F  Supp. 1280, affirmed 
4J6 F.2d 973.

Th e  Pennsylvania Uniform  Con tri­
bution Among Joint Tortfeasors A ct 
permits contribution between joint 
tort-fensors when one is responsible 
under s tr ict liability rule In product 
defect case and the other is responsi­
ble for an act of negligence. W. D. 
Rubriglit Co. v. International H a r­
vester Co., DC.Pn.1973, 358 F.Supp. 
1388.

There exists a right of contribu­
tion in favor of one liable to plnin­
tiff  under strict liability theory from 
party whose liability is based on neg­
ligence ">r want of due care. Walters 
v. H lnb Hydraulics, Inc., D.C.Pa.1973, 
350 F.Supp. 1000.

Under Pennsylvania statute ex­
empting employee from any liability 
for injury to fellow-employee, unless 
intentionally inflicted, employee is 
relieved from liability for contribu­
tion, even though employer, whose 
liability might be vicarious because 
of master-servnnt relationship, re­
mains liable for contribution to ex­
tent o f his liability under the W ork­
men’s Compensation Act. Dodick v. 
Norfolk & W. Ry. Co., D.C.Pn.1071, 
320 F.Supp. 1154.

Where certain riparian landowners 
were guilty of fault In causing oil to 
coat a navigable river, and a ship­
owner was guilty of fault under the 
Jones Act, 46 U.S.C.A. § 6S8. in plac­
ing a lighted lantern too near to the 
water, and such conjunction of fault 
cnused the death of one of shipown­
er’s seamen, and resulted in shipown­
er's liability under the Jones A ct for 
tho wrongful deatli of such seaman, 
and the shipowner and tho landown­
ers were in fact and in legal contem­
plation total strangers, under such 
circumstances, there was no right of 
contribution between the parties, and 
neither could un indemnitor's liabili­
ty he imposed on tho landowners aft­
er shipowner paid damages for the 
injury caused by the active and con­
curring wrongs o f shipowner and 
landowners. American Dredging Co. 
v. Gu lf O il Corp., D.C.Pa.1959. 175 
F.Supp. S82, affirr icd 282 F.2d 73, 
certiorari dented S' S .C L  460, 364 U.
S. 942, 5 L.Ed.2d 373, rehearing de­
nied 81 S.Ct. 746, 305 U.S. 838, 5 L. 
Ed.2d 748.
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Where third-party action against 
city  was predicated upon an act of 
negligence subsequent to and wholly 
separate old distinct from that 
which us the basis of the original 
action, in that after describing the 
act of city  policeman, occurring in 
placing plaintiff in an ambulance, 
the third-party alleged that damages 
resulting to the plaintiffs were 
caused solely by the negligence of 
third-pnrty defendant’s agencies, 
through the improper treatment of 
the plaintiff, allegations were insuffi­
cient to establish a joint tort author­
izing contribution. Martin v. I'. S.,
D.C.Pn.1958. 102 F.Supp. 441.

There s no right of contribution 
between a party whose liability is 
imposed nnder strict liability of man­
ufacturer or seller of product which 
at time of sale contains a dangerous 
defect and a party whoso liability is 
based on negligence or want of due 
care. Fenton v. M cCrory Corp., D.C. 
Pu.1900, 47 F.R .D . 200.

Telephone company whose em­
ployee was electrocuted while instn'J- 
ing cable at university was not liable 
to university for contribution, as 
jo int tort-fensor, for any amount re­
covered against university in action 
brought by widow of deceased em­
ployee in thnt, in order to enforce 
contribution, jo int tort-feasors must 
bo liable to same person asserting 
the claim. Diamond State Tel. Co. 
v. University of Del., Del.1970, 209 
A.2d 52.

Deed provision making conveyance 
subject to rights of adjoining o w n cs  
in party walls gave purchaser con­
structive. if not actual, notice of ex­
istence o' w a ll; and vendors who 
had n c. created alleged dangerous 
condition or nuisance would not hi; 
liable for contribution or indemnity, 
even if purchaser was held liable for 
injuries to infant playing on or near 
wall when it collapsed almost four 
years after sale. H u t v. Antonio. N. 
J.Super.L.1907, 229 A.2d S23. 95 N.J. 
Super. 02.

Nonuffillated director of mutual 
fund who was held jointly and sever­
ally liable along with broker for 
management foes pnid by mutual

Note 20
fund to investment advisory company 
was entitled to contribution from 
broker, which was held solely liable 
to fund for brokerage profits which 
amounted to less than management 
fees, and agreement between mutual 
fund and broker to first apply settle­
ment money to broker's individual 
liability was ineffectual. Lu tz  v. 
Hons. 1902. 170 A.2d 853. 40 Del.Ch.
130.

10 Dei.C. S 0301 et seq., was appli­
cable in determining right of mutual 
fund to recover brokerage fees and 
management fees from broker und 
nonaffiliated director and in deter­
mining rights of contribution be­
tween nonaffiliated director and bro­
ker. Id.

Where city  acquired property by 
treasurer's sale for unpaid taxes and 
legal title was taken in name of city  
alone but county and school district 
also had tax claims against property, 
county and school d istrict were .'iablo 
along with the city  for injuries sus­
tained by pedestrian in a fall on 
sidewalk adjacent to such property 
for alleged negligence in maintenance 
of sidewalk although city acted as 
trustee for county and school district, 
and county and school district were 
obligated to contribute their share of 
judgment recovered by pedestrian in 
accordance with their interest in 
property at time of acquisition of 
property by city. Osborne v. C ity  of 
Pittsburgh, 1900, 101 A.2d 030, 192 
Pa.Super. 387.

Potential right of contribution that 
each joint tort-feasor lias against the 
other constitutes him an indemnitee 
pro tnnro and entitles tiim to hnve 
other joint tort-feasors, if lie calls 
upon them to do so, to participate in 
defense of lawsuit by claimant or lie 
subject to outcome of the action Just 
as if they had participated. Keitz v. 
National Paving & Contracting Co., 
1957, 130 A.2(I 229. 214 Md. 479.

I f  both petroleum transportation 
company and hulk gusoline station 
operator were currently negligent in 
causing fire consuming adjacent own­
er's property, neither could recover 
damages from the other. Chicago, 
M„ St. P. & P. R. Co. v. Johnston's
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Fuel Liners, Inc., N.D.1903, 122 N.W. 
2d 140, appeal after remand 130 N.W. 
2d 154.

Where waterproofing compound 
was not Inherently dangerous and 
m anufacturer of compound did not 
have duty to warn architect of Its 
use, compound would have been ade­
quate if plans and specifications 
originally submitted by architect had 
been used and architect was negli­
gent in changing plans w ithout con­
sulting manufacturer, In preparing 
faulty plans and in failing to ade­
quately supervise application of 
waterproofing compound, manufac­
turer was not jo int tort-feasor und 
was not responsible for architect's 
negligent acts and wns not required 
to contribute to judgment obtained 
agninst architect for damage to 
building caused by faulty waterproof­
ing. Stnndunrdt v. Fllr.tkote Co., 
1073, 508 P.2d 12S3, 84 N.M. 706.

It is not true thnt relationship be­
tween public officials serving as com­
missioners in nny governmental or­
ganization establishes vicarious lin- 
bl'ity for negligence or misfeasance, 
malfeasance or nonfeasance of other 
commissioners so as to support an 
order for contribution per so: while 
each commissioner might be found 
linble to third parties who sustain 
losses as result of negligent action or 
inaction of board of commissioners, 
as between commissioners themselves 
in suit for contribution, rules appli­
cable to Joint tort-feasors apply. 
Butler v. Trentham , 1970, 458 S.W.2d 
13, 224 Tenn. 528.

Where there was no evidence, in 
negligence action against m anufac­
turer, supplier, and owner of swing- 
ing-stnge scaffold from which plain­
tif f ’s decedent fell nine stories to bis 
denth when defective eye loop end of 
support cable gave wny, thnt scnffnhl 
cable wns ever -oturned to supplier 
for replacement or repair work or 
that m anufacturer had purchased its 
cable from m anufacturer sp.own to 
have m anufactured cable witli defec­
tive eye loop, senffold owner wns not 
entitled to contribution against sup­
plier or manufacturer. W. 10. Clark 
& Sons, Inc. v. Elliott. 1972, 475 S. 
W.2d 514, 251 Ark. 853.

Ju ry ’s finding that appellnnt-de- 
feminnt was 9% responsible for 
plaintiff's damages and appellee-de- 
fendnnt 91 % responsible included ap­
pellee's liability for both breach of 
warranty and negligence, hut appel­
lant's liability for negligence o n ly : 
thus, appellant wns entitled to only 
91% contribution from appellee even 
though ju iy  also foi’./id tlmt 90% of 
appellee's negliirer.ee was attributable 
to its negligence in design of equip­
ment which caused plaintiff's inju­
ries for which appellant could noc bo 
held liable. Burks Motors, Inc. v. In ­
ternational Harvester Co., 1971, 400 
S.W.2d 907. 250 Ark. 29, rehearing 
denied 460 S.W.2d 943, 250 Ark. 641.

21. Settlement
See, also, annotations under rcction ■I of this .4c/, infra.
Where settlement occurs before in­

jured plaintiff has proven iiis origi­
nal case at trial, settling tort-feasor 
cannot enforce bis right to contribu­
tion unless in a separate proceeding 
he proves that the settlement figure 
was reasonable and tlmt tho parties 
from whom lie seeks contribution 
were in fact Joint tort-feasors. W. 
D. Hubriglic Co. v. International 
Harvester Co., I).C.Pn.l973, 358 F. 
Supp. 13.88.

A fter a settlement contribution 
should be litigated in same action 
Hargor v. Cuputo, 19130, 21.8 A.2(i 108, 
420 Pa. 52S.

One jo int tortfeasor who Ims made 
settlement and secured complete re­
lease of all participants may secure 
contribution from others. Mung v. 
Hershberger, 19(32, ISO A.2d 427. 200 
P.i.Super. 08.

Joint tortfeasor, who obtained 
from injured parties instruments 
which released him from nil liability 
and provided that claims against oth­
er tortfeasor were reduced to tho ex­
tent of released tortfeasor's pro rata 
slinre. but who paid for those releas­
es more than to'al amount of subse­
quent verdicts, hud right of contribu­
tion of fifty  per cent of verdict, 
against, non-settling joint tortfeasor 
who had been credited on ills pto 
rata share of verdict for everything
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settling tortfeasor hud puid in excess 
of his slmro. Id.

In absence of allegation or proof 
that release given to owner, which 
lind settled claim o f subcontractor’s 
employee for Injuries, accomplished 
release of contractor or subcontrac­
tor, owner acquired no right of con­
tribution against either. Pittsburgh 
Steel Co, v. Patterson-Emerson-Coni- 
stock, Inc., 1001, 171 A.2d 185. 404 Pa. 
53.

Under 12 P.S. § 2082 et seq., plnin­
tiff who had obtained release of all 
claims of third party against both 
plaintiff and defendant as alleged 
joint tort-feasors, could enforce con­
tribution against defendant for pro­
portional amount of settlement w ith­
out suit or judgment having been en­
tered by third party. Swartz v. Sun­
derland, 1901, 109 A.2d 2S9, 403 Pa. 
222

Purpose of amendment to 10 Del.C. 
§ 0302, providing chat right of contri­
bution provided by the act shall be 
enforceable only with respect to 
judgments entered against one or 
more joint tortfeasors subsequent to 
May 27, 1919, was to fix an effective 
date for application of i et to judg­
ments, and did not take away right 
of contribution to a jo int tortfeasor 
who discharged common liability by 
settlement and release. Halifax 
Chick  Exp., Inc. v. Young. 1957, 137 
A.2d 743, 50 Del. 590, 11 Te rry  596.

Where one of two Joint ' jrtfensors 
made payment to plain'"^fs for in ju­
ries in automobile e v id e n t and took 
releases, which ...ovided that dam­
ages recover'-' ie against other tort­
feasor were reduced to extent of pro 
rata share of tortfeasor who made 
payment, and plaintiffs subsequently 
obtained verdicts against the joint 
tortfeasors, plaintiffs could recover 
from tortfeasor who did not obtain 
releases only one lmlf of the amount 
of the verdicts less amount tlmt they 
received from other tortfensor in con­
sideration for their releases, as 
a„a'.usc plaintiffs’ contention that 
they were entitled to recover one 
lmlf of each of the verdicts wholly 
irrespective of amounts of the settle­
ment with other tortfeasor. Daugh-

12 U.L.A.Civil Proc. And Rem.taws—7

erty v. Hershberger, 1950, 120 A .2(1 
730, 380 Pa, 307.

Where streetcar company bad. 
without consent or participation of 
taxicab owner, who allegedly was 
joint tort-feasor w Ch  the company, 
settled, out o f court and before- judg­
ment was entered, death and person­
al injury action pending against both 
company and owner and obtained re­
leases of liability of both the compa­
ny and owner, company could, while 
the action still remained pending, in­
stitute un independent action Tor con­
tribution against the owner. O ’Keefe 
v. Baltimore Transit Co., 1953. 94 A. 
2d 20. 201 Md. 345.

Under Code Supp.19-17, Art. 50, § 
22, a Joint tort-feasor is, in the eyes 
of the law, a wrongdoer whose bnslc 
obligation to make contribution 
springs from the tort be Jointly com­
mitted, but ultimately lie is called 
upon to contribute his share only aft­
er his Joint tort-feasor has dis­
charged the Joint liability under a 
settlement. Hodges v. U. S. Fidelity 
& Guaranty Co., D.C.Mun.App. 1952, 
91 A.2d 473. 34 A.L.R.2d 1101.

In action under Code Supp. 1947, 
Art. 50, § 21 et seq.. joint tort-feasor 
who had negotiated settlement with 
injured persons und lmd obtained re­
lease discharging its fellow wrong­
doer in consideration for $100 wus 
properly allowed to show thnt three 
days thereafter lie paid $2,400 to in­
jured persons by check, the endorse­
ment of which purported to release 
only the jo int tort-fonsor. and tlmt 
the amount to whicli fellow wrong­
doer was obligated to contribute w i i s  
the total amount. Id.

Jn view of fact tlmt, under Code 
Supp.1947, Art. 50, § 27, permitting 
one jo in t tort-feasor to file third-par­
ty complaint against another in tort 
action against the first Is merely per­
missive, ancl contribution proceedings 
may be instituted after judgment in 
the tort action is taken, the third 
party practice allowed by said .sec­
tion, does not impliedly require tlmt 
a jo int tortfeasor give notice to oth­
er Joint tort-fensors before negotiat­
ing settlement pursuant to such sec­
tion. Id.
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Individual ;hlrd-pnrty defendants 
who, before commencement of trial, 
together with defendant and ail but 
one o f other third-party defendants 
paid plnintiff $118,000 in return for 
release which ran to all defendants, 
including the nonsettling third-pnrty 
defer.dnnt. were not persons jointly 
or severnlly liable in tort for snme 
injury to person or property nnd 
were thus not Joint tort-feasors, 
w ithin meaning of statute defining 
Joint tort-feasors, and not entitled to 
recover from nonsettling third-pnrty 
defendant on theory of contribution. 
Alnmidn v. Wilson, 1072, 400 P.2d 
5S5,53 Hawaii 308.

A  pnrty who settles prior to suit 
on a tort claim and is later found 
not negligent in an action for contri­
bution is not a joint tort-feasor w ith­
in meaning of statute defining joint 
tort-feusors and is therefore not enti­
tled to contribution. Id.

22. Indemnity
"Indemnity" applies only where the 

one held liable is without personal 
fault, in contrast to the rules of 
"contribution," where the burden of 
liability is shared In proportion to 
the degree of fault. Highway Const. 
Co. v. Moses, C .A .S .11.1973, 4S3 F.?d 
812.

Under Pennsylvania law, contribu­
tion is authorized among Joint tort- 
fensors, but in absence of contract, 
right 'o indemnity is not recognized 
among them : whereas the right to 
indemnity is recognized as between a 
tort-fensor secondarily nnd one pri­
marily liable, but not a right to con­
tribution. Globe Indent. Co. v. Ag- 
wny, Inc., C.A.Pa.1072, 450 F.2d 472.

Contribution and indemnity nre al­
ternative remedies n,iu are In no 
sense cumulative. Id.

In the case of concurrent or Joint 
tortfeasors having no legal relation 
to one another, no right of indemnity 
exists on behalf of either against the 
other. Panichelia v. Pennsylvania R. 
Co., D.C.Pa.1957, 130 F.Supp. 79,

cause remanded on other grounds 252 
F.2d 452.

Remedies of contribution and in­
demnity are mutually exclusive. H u t 
v. Antonio, 11X37, 229 A.2d 823, 95 X. 
J.Super. 02.

Where joint tort-feasors are In 
pari delicto, that is, where eneh Is 
chargeable with active or affirmative 
negligence contributing to the injury, 
neither is entitled to indemnity from 
tho other although contribution may 
be available. Degen v. Bnymnn, 
1972, 200 N'.W.2d 134, SO S.D. 598.

Contribution is appropriate where 
there is common liability among the 
parties, whereas indemnity is proper 
where one party has a greater liabili­
ty or duty which justly requires him 
to bear the whole of the burden as 
between the parties. Id.

Although similar in nature and 
having a common basis in equitable 
principles, contribution and indemni­
ty d iffer iu the kind and measure of 
relief provided : contribution requires 
the parties to shnre the liability or 
burden, whereas indemnity requires 
one party to reimburse the other en­
tirely. Id.

"Indemnity" is concerned witli obli­
gation of primary tort-feasor to re­
spond for all dumages recovered 
against secondary tort-fensor, ns com­
pared with "contribution," which is 
obligation of one joint tort-fensor to 
contribe'e his share to discharge of 
common linbility. Rio Grande Gas 
Co. v. Stahmann Farms, Inc.. 19(39, 
457 P.2d 3(54, 80 N.M. 432.

23. Conditional judgment
Although a Joint tort-fensor may 

not obtain a money judgment against 
his cotort-feasor, under 12 P.S. § 20S2 
et seq., until he lias paid more than 
his prorata share of any judgment 
obtained by plaintiff, a conditional 
Judgment may be entered for contri­
bution. Falcinni v. Philadelphia 
Trnnsp. Co., D.C.Pa.lOCO, 1S9 F.Supp. 
203.
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§ 2. [Pro Rata Shares]

In determining the pro rata shares of tortfeasors in the entire 
liability (a) their relative degrees of fault shall not be consid­
ered; (b) if equity requires the collective liability of some as a 
group shall constitute a single share; and (c) principles of equi­
ty applicable to contribution generally shall apply.

C om m issioners’ Comment

Th is  section in posit ive terms 
reso lves several d i f f i c u l t  ques­
t ions o f policy.

F i r s t ,  i t  recognizes and reg­
i s te r s  the lack o f need fo r a com­
pa ra t ive  negligence o r degree of 
f a u l t  ru le  in con tr ibu t ion  cases. 
A s s ta ted  in the comments on sub ­
section 1(c) the exclus ion o f  in ­
tent iona l, w i l f u l  and wanton ac­
to rs from the r ig h t  to con tr ibu ­
tion e l im ina tes the be t te r  a rg u ­
ments fo r  a re la t ive  degree of 
fa>'lt ru le . Only A rkansas , Dela­
ware , Hawaii and South Dakota 
apply such a ru le  in contr ibu t ion 
cases.

Second, i t  invokes the ru le  of 
e qu i ty  which requ ire s c lass l ia b i l ­
i ty , in c lud ing  the common l ia b i l ­
i t y  a r i s in g  from v ica r io u s  re la ­
t ionships, to be trea ted as a s ing le 
share . Fo r  instance the l ia b i l i t y  
o f a maste r and se rvan t fo r the 
w rong o f  the se rvan t should in 
fa i rn e s s  be trea ted  as a s ing le  
share . Other examples are those 
s i tu a t ion s  invo lv ing  co-owners of 
property , members o f an un in ­
corporated associat ion, those en­
gaged in a jo in t  en terpr ise  and 
the l ik e ;  where the problem is 
the allocation o f  l i a b i l i t y  between 
such a group on the one hand and 
a to r t fe aso r  hav ing  no connection 
w i th  the group. I t  adopts the 
equ itab le  princ ip le invo lved in the 
case o f  Wold v. Groza lsky , 277

N.W . 364, 14 N.E.2d 437 (1938), 
where the p la in t i f f  was in ju red  
b y  the collapse o f a p ar ty  wa ll be­
tween two bu i ld ing s . One b u i ld ­
ing  was owned hy A. the other 
jo in t ly  by  B and C. I t  was held 
th a t B and C were l iab le r \ fo r 
only one-fourth of the enu re  l i ­
a b i l i t y ,  ra th e r  than one-third. 
Another case ia Walsh  v. Ph i l l ip s , 
New  York  Supreme Court, N ia g a ­
ra  County, J u ly  3, 1952, where 
one con tr ibu to r  wac an un incor­
porated associat ion, and i t s  num ­
erous members were held l iab le  in 
the agg rega te  only fo r a s ing le  
share.

Th ird , i t  makes i t  c lear th a t ex­
cept as l im ited  by the section, 
princip les o f equ i ty  sha l l control. 
The common s i tua t ion  w i th  which 
the courts would be concerned 
here is th a t invo lv ing  insolvency 
o f a potentia l con tr ibu to r. Sup­
pose that the p la in t i f f  is in ju red  
by  the negligence o f A, B, and C. 
A pays a judgmen t , and C is whol­
ly  inso lvent. Should A ’s r ig h t  to 
con tr ibu t ion from B amount to 
one-third o f  the judgmen t , or one- 
ha lf? I t  has been pointed out 
th a t there are d i f f i c u l t i e s  o f proof 
o f  inso lvency, and th a t the s i t u a ­
tion requ ire s  a t leas t three to r t ­
feasors and w i l l  seldom arise . I t  
has a lso been argued th a t  i t  is 
be t te r to le t A recover only one- 
th i rd  f rom  B and take hi3 chances
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on C's inso lvency, ra th e r  than l i t i ­
gate th a t  issue between A and B, 
w i th  fu r th e r  su i t s  a g a in s t  C to 
fo l low i f  he tu rn s  out la te r  to have 
any money. The courts in con­
t r a c t  con tr ibu t ion  cases have dea lt

La w  Review

Abrogation o f common law doc­
trine. -13 Boston U.L.Rev. 417 (10631.

Apportionment of damages under 
comparative negligence. Philip \V. 
Bouchard. 55 Mnss.L.Q. 125 (1070).

Apportionment of damages under 
comparative negligence statute: A
rejoinder. James W. Smith. 55 
Mnss.L.Q. .40 (19701.

Aspects of right of contribution 
among tort-fensors. 33 Tem ple L  Q. 
432 (Summer I960).

Contribution among joint toit- 
feasors. Edward F . Hennessey. 47 
Mnss.L.Q. (19621; James \V. Smith.
0 Annual Survey of Mnss.Lnw, Bos­
ton College, p. 44 (1962).

Contributions among Joint tort- 
fensors, proposed uniform act. 31 
Mnss.L.Q. 34 11946).

L ib ra ry  r

Contribution C=7.

s a t i s fa c to r i ly  w i th  such s i tua t ion s  
and i t  is not only d i f f i c u l t  bu t un­
w ise  to t r y  to s ta te  an express 
ru le  dea l ing  w ith  a l l the equ itab le  
s i tu a t io n s  wh ich may ar ise .

Com m entaries

Contribution among tortfensors. 
1960 W is.L.Rev. 478 (May).

Contributions In implender. 51 
Mnss.L.Q. 51.59(1066).

Determination of pro rata shares. 
43 Boston U .L.Rev. 422 (1963).

General liability insurance. J. A l­
bert Burgoyne aud George E. Dono­
van. 12 Annual Survey of Muss. 
Law , Boston College, p. 243 (1965).

Medical malpractice. Robert J. 
Sherer. 10 Annual Survey of Mass. 
Law , Boston College, p. 42 (1963).

Procedural aspects of securing tort 
contribution in injured plaintiff's ac­
tion. 47 Harvard L .R cv . 209 (1933).

Substantive base for implender. 51 
Mnss.L.Q. 51, 56 (1966).

:eferences

C.J.S. Contribution 8 6.

§ 3. [Enforcement]

(a) Whether or not judgment has been entered in an action 
against two or more tortfeasors for the same injury or wrongful 
death, contribution may be enforced by separate action.

(b) Where a judgment has been entered in an action against 
two or more tortfeasors for the same injury or wrongful death, 
contribution may be enforced in that action by judgment in fa­
vor of one against other judgment defendants by motion upon 
notice to all parties to the action.

(c) If there is a judgment for the injury or wrongful death 
against the tortfeasor seeking contribution, any separate action 
by him to enforce contribution must be commenced within one 
year after the judgment has become final by lapse of time for 
appeal or after appellate review.

8 8  -
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(d) If there is no judgment for the injury or wrongful death 
against the tortfeasor seeking contribution, his right of contri­
bution is barred unless he has either (1) discharged by payment 
the common liability within the statute of limitations period ap­
plicable to claimant’s right of action against him and has com­
menced his action for contribution within one year after pay­
ment, or (2) agreed while action is pending against him to dis­
charge the common liability and has within one year after the 
agreement paid the liability and commenced his action for con­
tribution.

(e) The recovery of a judgment for an injury or wrongful 
death against one tortfeasor does not of itself discharge the oth­
er tortfeasors from liability for the injury or wrongful death un­
less the judgment is satisfied. The satisfaction of the judgment 
does not impair any right of contribution.

(f) The judgment of the court in determining the liability of 
the several defendants to the cla'mant for an injury or wrongful 
death shall be binding as among such defendants in determining 
their right to contribution.

Comm iss ioners ’ Comment
Subsec t ion (a). En fo rcemen t 

by  Separate  Act ion . Th is  s im ­
ply announces the ra the r obvious 
proposition th a t the remedy of 
contr ibu t ion may a lways be en­
forced in a separate action and 
need not be enforced in the action 
estab l ish ing  l i a b i l i t y  fo r the to rt , 
even where the case has gone to 
judgmen t .

Subsec t ion  (b) . Post-Judgment 
P rocedure . T h is  is based on the 
N ew  York s ta tu te . I t  appears to 
h a v t  worked well and no ser ious 
objection to i t  has developed. I t  
seems consistent w i th  good p rac­
t ice to author ize  contr ibu t ion 
problems to be tr ie d  out, a f te r  ad ­
ju d ica t io n  o f the p la in t i f f ' s  c la im , 
among the defendants over whom 
t b !i cou r t has acqu ired ju r i s d i c ­
t ion in the o r ig in a l action. The 
requ irement o f notice to a l l o f the 
part ie s makes i t  necessary to g ive

notice to the p la in t i f f  as well as 
to jo in t  to r t fe a so r  defendants . 
T h is  may on f i r s t  impression 
seem unnecessary bu t i t  is done to 
g ive a p la in t i f f  who may have 
been only p a r t ia l ly  paid, some 
protection ag a in s t  the exhaus t ing  
of the a sse ts to s a t i s f y  a con tr ibu ­
t ion c la im  before the p la in t i f f  
( ju dgm en t cred ito r) has collected 
the balance on h is judgment.

No provision fo r imp lead ing 
and cross-complaints among jo in t  
to r t feaso rs in the o r ig in a l action 
pr io r to t r ia l  on p la in t i f f ’s c la ims 
are included. T h is  is le f t  to the 
estab lished procedure in the sev­
era l s tates .

Subsec t ion  (c). S ta tu te  o f L im ­
i ta t ion s  A f te r  Judgmen t. The
s ta tu te  o f l im ita t io n s  o f fe r s  one 
of the real d i f f i c u l t ie s  in con tr i­
bution. to wh ich  no en t ire ly  s a t i s ­
factory so lu tion can be found.

89



§ 3 CONTRIBUTION A M O N G  T ORTFEASORS

The 1939 A c t was sjilent on it, ap­
paren t ly  leav ing the con tr ibu t ion 
s u i t  to the genera l s ta tu te  o f  l im i ­
ta t ions . One o f  the ch ie f c r i t i ­
c ism s o f the Act, wh ich  has even 
led to e f fo r t s  to repeal ’.t in some 
o f  the s ta te s  where i t  has been 
adopted, has been th a t  th is  undu ly  
extends the l i a b i l i t y  o f  the second 
to r t feaso r . \Vheve there is a 
sho r t  s ta tu te  o f ' im ita t ion s , as in 
most m; lpractice cases and in 
some s ta te s  as to a l l personal in ­
ju r ie s ,  th is  extension defea ts the 
whole purpose o f the shor t s t a t ­
ute, by add ing  the t ime necessary 
to b r in g  the f i r s t  s u i t  to ju d g ­
ment, and an add it iona l period fo r 
the con tr ibu t ion  su i t .

Un less con tr ibu t ion  is to be l im ­
ited to jo in t  ju dgm en ts , there is 
no way to avoid some extension 
o f the t im e  w i th in  wh ich the sec­
ond tori feasor may be sued. The 
extension shou ld obv ious ly  be as 
sho r t  ai poss ib le; p a r t icu la r ly  in 
v iew  o f the fa c t  th a t  the to r t fe a s ­
or seek ing con tr ibu t ion  near ly  a l­
w ays has had legal advice . The 
g rea t  d i f f i c u l t y  a r ise s  from  the 
fa c t  th a t  no cause o f  action fo r  
con tr ibu t ion  ex is t s  unless the 
f i r s t  to r t fe aso r  has paid. I f  the 
extension i r  a  sho r t one, such as 
s ix  months, i t  w i l l  r e s t r ic t  the 
rir*' - con tr ibu t ion  to those who 
can ra ise  the money to pay o f f  the 
ju d gm en t immedia te ly .

V a r iou s  sugges t ion s have been 
made a long the l ines o f  a s u i t  fo r  
a dec la ra to ry  ju d gm en t o r an in­
te r lo cu to ry  o rder de te rm in in g  the 
r ig h t  to con tr ibu t ion , bu t pe rm it­
t in g  ju d gm en t fo r  i t  only a f t e r  the 
f i r s t  to r t fe a so r  has paid. Other 
sugges t ion s have involved a notice 
of an in ten t to c la im  contr ibu t ion . 
Such procedures are en t ire ly  un­

fa m i l i a r  in a good many s tates , 
and there is se r ious doub t wheth­
e r le g is la tu re s  wou ld accept them.

Some compromise apparen t ly  
m u s t  be made between a  reason­
able t im e to pay the ju d gm en t and 
undu ly  extended l i a b i l i t y  fo r con­
t r ib u t io n .  One yea r  seems about 
ch.' r i g h t  compromise.

S ub sec t io n  (d ) . B a r  o f  C la im  
by L i  ches. The comments on 
Subsect ion (c) are in princip le ap­
p licab le here. C lause (1) applies 
to s i tu a t io n s  where the en tire  l i ­
a b i l i t y  to the in ju re d  p a r ty  has 
been se tt led w i thou t action being 
f i led . C lause (2) applies to 
se tt lemen ts o f  the en tire  l i a b i l i t y  
wh i le  action is pending and before 
ju d gm en t .  The provis ion is so 
worded as to prevent the long de­
lay  in the assert ion o f a con tr ibu ­
tion c la im  re su l t in g  from in s ta l l ­
ment payments made wh i le  the 
action is kept a live . Under both 
c lauses the par ty  seek ing con tr i­
bu t ion m u s t  d ischarge the ob l iga ­
tion b y  ac tua l payment w i th in  the 
p rescr ibed t ime or lose h is  r ig h t  
to con tr ibu t ion .

S ub sec t io n  (e). Judgm en t 
A g a in s t  One To r t fe a so r .  T h is  
was Section 3 of the 1939 Act. I t  
s im p ly  s ta te s  the well estab lished 
ru le  th a t  the in ju re d  p ar ty  in ob­
ta in in g  ju d gm en t a ga in s t  one 
jo in t  to r t fe a so r  does not thereby 
d ischa rge  the others, a lthough 
there may, o f course, be b u t  one 
sa t i s fa c t ion  o f the c la im.

Sub sec t ion  ( f ) .  Res Ad j u d i ­
ca ta . T h i s  seems n ece ssa ry  in 
v iew  o f  the position some courts 
h m  taken th a t ad jud ica t ion  o f l i ­
a b i l i t y  to the p la in t i f f  o f  severa l 
de fendan ts is not necessa r i ly  res 
a d ju d ic a ta  o f the l i a b i l i t y  fo r  de-
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t e rm ir v t io n  o f con tr ibu t ion 
c la ims. Obv ious ly  the defendants 
shou'd be bound as among them-

§ 3
Note I

se lves b y  the ad jud ica t ion  o f  th e ir  
l i a b i l i t y  to the c la imant.

A ction  in Adopting  Jurisd ictions

Variations from Official Text:
Massachusetts. Omits "or wrong­

ful death" wherever appearing.

North Carolina, in subsec. (et. 
substitutes “after final Judgment is 
entered in tho trial court in conform­
ity with the decisions of the appel­
late court" for "after appellate re­
view."

In subsec. <dl, adds clause 13) 
which reads: "or (3t While action Is 
pending against him, joined the other 
tort-fensors as third-party defendants 
for the purpose of contribution."

Subsec. (el reads: "The recovery of 
judgment against one tort-fensor for 
the injury or wrongful death does 
not of itself discharge the other tort­
feasors from liability to the claim ­
ant. Th e  satisfaction of the judg­
ment discharges the other tort-fea­
sors from liability to the claimant 
for the same injury <>r wrongful 
death, but does not impair any right 
of contribution. Provided, however, 
that a consent judgment in a civil 
action brought on behalf of a minor, 
or other person under disability, for 
the sole purpose of obtaining court 
approval of a settlement between the

Injured minor or other person under 
disability and one of two or more 
tort-fensors, shall not be deemed to 
be u judgment as thnt term is used 
herein, hut shall he treuted as a re­
lease or covenant not to sue as those 
terms are used in G.S. IB-1."

Tennessee. In subsec. (a), adds "in 
tho circu it or chancery courts to he 
tried according to the forms of chan­
cery" at end thereof.

In subsec. (b), adds "provided thnt 
any issue as to indemnity may be de­
termined at the hearing of such mo­
tion" at end thereof.

In subsec. (c), substitutes "after 
satisfaction of the judgment" for 
"after the judgment has liecome final 
by lapse of time for appeal or after 
appellate review."

In subsec. Id), adds "within one (II 
year of payment" at end thereof.

In subsec. (f), inserts “after trial 
on the merits" following "wrongful 
death", and adds "or indemnity, ex­
cept whore a claimant commenced an 
action for injury or wrongful death 
prior to the effective date of this 
chapter" at the end thereof.

Contributions in implender. 
Mnss.L.Q. 51. 50 (llliiO).

La w  Review  Com m entaries 

51 Enforcem ent of contribution—Pnv 
cedu re. 13 Boston U.L.Rev. 433 
(10031.

L ib ra ry  References 

Contribution 0=0(1) et -sei|. C.J.S. Contribution g 13.

.Votes o f Decisions

Generally I 
Counterclaims 5 
Cross claims 3 
Defenses in general 6 
En try  of judgment 11 
impleading 4 
Instructions 9 
Interest on judgment 14 
Lim itations 7 
Questions for jury 8 
Recitals In jLdgr. ent 12

Recovery of judgment 10 
Res judicata 16 
Satisfaction of judgment 13 
Separate action 2 
Summary judgment 15 
Th ird  party practice 4

I. Generally
Th e  right to contribution accorded 

by Pennsylvania statutes to one joint
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tort-fensor against the other erentes 
11 cause of action of u different na­
ture from the tort action which was 
the subject of the original suit or 
claim ; the right of contribution in 
Pennsylvania Is a dual one: a right 
sounding in equity and n right at 
law sounding In quasi contract. W.
D. Rubrlght Co. v. International 
Harvester Co., D .C.Pn.1073. 338 F. 
Supp. 1388.

Where original defendant driver of 
other automobile, appealed from 
award against him in favor nf minor 
p ln intiff expressly limiting scope of 
appeal to his behalf only, the liabili­
ty  of additional defendant, the mi­
nor’s father and driver of automobile 
in which minor wns riding, was not 
affected by the appeal and original 
defendant did not risk his right to 
contribution established hy award of 
arbitrators by making his expressly- 
limited appeal. Romanovich v. 1111- 
ferty, 10G8, 245 A.2d 701, 212 Ta.Su- 
per. 570.

Maryland Court Rule, No. 315. set­
ting forth tho procedure nnd reme­
dies for enforcement of the substan­
tive right to contribution conferred 
hy Code 1957, art. 50, 3 17, does not 
purport to grant substantive rights. 
Enn is  v. Donovan. 1900, 161 A.2d 098, 
222 Md. 536.

Where original defendants, iu 
wrongful death action, impleaded ad­
ditional defendants and filed against 
(hem a claim  for contribution, and 
plaintiffs amended their declaration 
to Join impleaded defendants as de­
fendants, it wus error to direct ver­
dicts in favor of impleaded defend­
ants nt conclusion of plaintiffs’ case 
and thus deprive original defendants 
of opportunity to present evidence 
against them on contribution claim. 
Stem v. Nello L . Tee r Co.. 1957, 130 
A.2d 769, 213 Md. 132.

Dpfon-hint against which, along 
w' to fondant, joint and several 
ji aail been entered could not
hi Jd to a money Judci^-nt
a; jodefendant under any set of 
circum stances until defendant had ei­
ther pnid the judgment or discharged 
more than its pro rata share. Burks 
Motors, Inc. v. International H a r­

vester Co.. 1971, 466 S.W.2d 943. 250 
Ark. 641.

2. Separate action
Rule providing that where defend­

ant claims thnt person not a party Is 
or may be liable to defendant for all 
or part of p laintiff’s ciuim defendant 
may cause service of summons nnd 
third-party claim upon the person did 
r.ot preclude company and individual 
from which 825,000 and costs had 
been recovered in automobile accident 
case wherein corporation had not 
been joined from maintaining sepa­
rate action ngainst the corporation 
for contribution on joint tort-feasor 
theory. Maloney Concrete Co. v. D. 
C. Transit System, Inc., 11)60, 210 A. 
2d 895, 241 Md. 420.

Contribution may be enforced in 
independent action, or Joint tort-fea­
sor who pays p la in tiffs  Judgment 
may have It marked for his use so as 
to allow Ids recovery as uibrogee. 
Puller v. Puller, 1954, 110 A.2d 175. 
380 Pa. 219.

Defendants under Ped^svlvnnin 
law hi.ve choice of enforcing their 
right to contribution by third-party 
nctlon or hy separate suit. Murphy 
v. Rarron. 1965. 258 N.Y.S.’Jd 139, 45 
Mlsc.2d 905.

Repossessor of automobile s.ied by 
automobile owner for conversion of 
property and Invasion of privacy hail 
right to sue bank which authorized 
repossessor to contact automobile 
owner to collect charges for contribu­
tion and indemnify in lieu of bring­
ing cross-claim against bank. San­
ford v. Stoll, 1974, 518 P.2d 1210, S6 
N.M.App. 6.

3. Cross claims
in action by administrator for 

death of automobile occupant as re­
sult of collision of automobile witli 
bus, cross ^ii.itn by bus owner against 
automobile driver for indemnity or 
contribution was not premature, not­
withstanding fnct that under 12 P.S. 
8 20S2 et seq., a joint tort-feasor may 
not obtain a money judgment against 
his cotort-feasor until he has paid 
more than his prorata share of any 
judgment obtained bj plaintiff. Fal-
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cinnl v. Philadelphia Transp. Co., D. 
C.Pn.1900. 189 F.Supp. 2(1.1

Rules governing cross claim 
against copartv nnd third-party prac­
tice permit determination of cross 
claim or third-party complaint for re­
covery of either Indemnity or contri­
bution. although money Judgment for 
indemnity must lie subject to cross 
claimant's nctuni loss, and money 
judgment for contribution would lie 
subject to conditions of statute gov­
erning accrual nf right of contribu­
tion. Board o f Ed.. School Dist. 16. 
Artesia, Eddy County v. Standhardt. 
1909. 158 P.2d 793. SO N.M. 341

Under Ark.Stats. $ 34-1007(31. a 
party may state as a cross claim 
against a copnrty any claim of con­
tribution that be may have. North­
west Motors. Inc. v. Creekmore. 1938, 
318 SAV.2d (114, 229 Ark. 733.

4. Third party practice
Dismissal of defendant's motion to 

Join driver of vehicle In which plain­
tiffs  were passengers at time of colli­
sion with defendant's vehicle would 
not prevent defendant from institut­
ing third-party complaint for contri­
bution. Lebel v, Rengnn. 1903. 192 
A.2d 28. 139 Mo. 300.

In automobile collision case, where­
in defendant, who had been sued by 
passenger in his automobile, implead­
ed other driver as third party defend­
ant for contribution, defendant had 
right to have third party defendant, 
who had secured from passenger a 
release which denied liubility and 
provided for reduction of passenger's 
damages to extent paid, remain in 
action, since, even though defendant 
eonld not recover contribution from 
third party defendant, defendant's 
liability would be halved if lie could 
establish thnt third party defendant 
wns jo int tort-feasor, and trial 
court's grunt of summary judgment 
for third party defendant was error. 
Swigert v. Welk, 1937, 133 A.2d 428, 
213 Md. 013.

Phrase “party to the action" in Su­
perior Court Rule providing that de­
fendant may move for leave as 
third-party plaintiff to serve process

nnd complaint on person not a "pnrty 
to tho action" who is or may lie lia­
ble to him for all or part of plain­
tiff's claim against him. monns party 
to the original action only nnd there­
fore first decedent could implead, as 
I'hlrd-party defendants, partners, who 
had already been impleaded as third- 
party defendants by second defend­
ant. Novak v. Tigani. 1954. 110 A.2d
298. 10 Del. 100. 10 Terry  100.

Where complaint charged tlmt de­
fendant negligently drove her auto­
mobile into an automobile owned l>y 
plaintiff wife and operated by her 
husband, defendant wns not entitled 
lo file a third-pnrty complaint 
against the Imslmml seeking contribu­
tion from him as a Joint tort-feasor, 
since to permit the third-party pro­
ceeding would he to render the has- 
'Hand lh.iilo indirectly upon u claim to 
(lie wife for which lie could not he 
held liable directly. Ferguson v. 
Davis. 1954, 102 A.2d 707. 9 Te rry
299.

Where owner and driver of first 
automobile i \1 release dlschnrg
ing driver ot d automobile from
liability arisii at of collision of 
two automobiles, and passenger in 
second automobile brought action 
against owner and driver of first au­
tomobile to recover for injuries sus­
tained in the collision, release wns a 
liar to joinder hy owner and driver 
of first automobile of driver of sec­
ond automobile as an additional de­
fendant. Killian v. Catnnese, 1934, 
101 A.2<1 379. 375 Pa. 593.

Where employee's dependents were 
awarded workmen's compensation 
nud brought :>n action against third 
party for employee’s death, third par­
ty was not entitled to join employer 
as a party defendant, particularly 
where third party alleged that em­
ployer was solely responsible for em­
ployee's injury, notwithstanding the 
fact that the employer would lie enti­
tled to repayment of compensation 
award. Baltimore Transit Co. v. 
State, to Use of Scliriefer. 1944. 39
A.2d S5S. 183 Md. 074. 150 A .L.R . 400.

Where in jur >d plaintiff has ro 
right of actic against third party, 
there can lie no contribution entitling
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defendant to join third party as de­
fendant under Code 1931. art. 50, 55 
20-29, notwithstanding liability under 
said A ct  may lie Joint or several, 
since right of contribution is n deriv­
ative right and not a new cause of 
action. Id.

Payment by one defendant on judg­
ment may be condition to judgment 
against other defendant on cross 
claim, but absence of payment is not 
ground for dismissal of cross claim 
or third-party complaint for recovery 
o f either indemnity or contribution. 
Board of Ed., School Dlst. 10, Arte- 
sia, Eddy.County  v. Stnndlmrdt, 1909, 
43S P.2d 793. SO N.M. 543.

In nction against owner and driver 
of automobile which collided witli 
plaintiff's automobile, contribution 
was not Invo'-ed, and joinder of de­
fendant driver's employer wns not 
authorized hy S D C  33.01 AO 1 et seq. 
Mellcliar v. Frank. 1959, 98 N.\V.2d 
345, 78 S.D. 58.

Whore garage which installed re­
built brake assembly in automobile 
was sued hy motorist for property 
damage and injury sustained in acci­
dent. when brakes failed, and garage 
filed third-nnrty complaint against 
its suppllei which filed third-party 
complaint for indemnity from re- 
hulldcr which filed cross action 
against garage, rebulldcr’s cross ac­
tion was properly a part of tho law 
suit, as against garage's contention 
that i? rcbuilder were held liable for 
indemnity to supplier, rcbuilder could 
not be entitled to indemnity or con­
tribution from garage. Wilson v. 
Bob Robinson's Auto  Service. 1973. 
200 S.E.2d 393, 20 N.C.App. 47.

Where owner of automobile ui:d 
employee were domiciled In Sebastian 
county and employee went te I,ogau 
county to demonstrate a car to dece­
dent who wns killed in a collision 
with a truck owned by a resident of 
Lognn county, aud owner and its em­
ployee file.l suits in Sebastian county 
against Iru. k owner and obtained 
service of process and decedent's ad­
m inistrator brought suit in Lognn 
county against owner of car and e m ­

ployee. administrator of decedent was 
entitled to file a third-party com ­

plaint against the car owner asking 
for contribution in the event thnt the 
administrator should Ik ; held liable to 
the truck owner on the lnttcr's cross 
complaint. Northwest Motors. Inc. v. 
Creekmoro. 1958, 318 S.W.2d 014. 229 
Ark. 755.

Corporation which sold chemical 
dust for use of spraying rice crops 
from airplanes, knowing that such 
chemical dust was inherently danger­
ous to ornad leaved plants, wns sub­
ject to s trict liability for damage to 
cotton crop from use of chemical 
dust by owner of rice crop In spray­
ing rice crop, and was properly 
joined as a defendant hy owner of 
rice crop in action against it hy own­
er of cotton crop for damage to cot­
ton crop. Chapman Chem ical Co. v. 
Taylor, for Use and Benefit of W il­
son, 1949, 222 S.W.2d S20, 215 Ark. 
03(1.

In death action against contractors 
and independent contractor to re­
cover for death of an implied invitee 
of contractors, contractors laid right 
to make independent contractor a 
third party defendant even after 
plnintiff had dismissed as ro indepen­
dent contractor under a covenant not 
to sue. Giem v. Williams, 1949, 222 
S.W.2d SOI), 215 Ark. 705.

5. Counterclaims
Where „oosts. injured in automo­

bile collision, and host brought action 
against alleged tort-fensor. alleged 
tort-feasor could not under 10 Del.C. 
53 0301-0308. entitling joint tort-fea­
sor to money judgment for contrlbu- 
tiot whpre he has hy payment dis- 
eh rged ''common liability" or has 
paid more (ban his pro rata share 
thereof, maintain counterclaim for 
contribution against host on theory 
that host contributed to guests' Inju­
ry, in absence o f allegation that 
host's negligent conduct was willful 
or wanton, in view of 21 Del.C. 8 21. 
Lu tz  v. Boltz, 1953, 100 A.2d 047. 48 
Del. 197. 9 Te rry  197.

Where minor child's parents joined 
as coplaintiffs in action hy child 
against city  and county alleging city's 
negligence as proximate cause of 
child's personal injuries, city's coun-
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terclaim against parents for contribu­
tion. alleging that parents’ negligence 
wns sole or contributing cause of 
child's injuries, should have been al­
lowed. I’oterson v. C ity  and County 
of Honolulu, 1909. 402 P.2d 1007. 51 
Hawaii 484.

6. Defenses In general
Third-pnrty defendant may avail 

himself of guest statutes in defend­
ing a claim for contribution. T ro u t­
man v. Modlln. C.A.Ark.1905, 353 F. 
2d 382.

Where railroad employee, injured 
In train derailment which occurred 
when train was entering u private 
crossing of steel company, recovered 
for injuries from railroad in an ac­
tion under Federal Employers' L iab il­
ity Act, and railroad sought contribu­
tion or indemnity from steel company 
in third-party action on theory that 
stool company’s negligence in main­
taining crossing had caused derail­
ment, recovery hy railroad depended 
upon state law regarding effect of 
employee's contributory negligence, so 
that if there were no express agree­
ment as to indemnity between rail­
road and steel company, nnd em­
ployee were found to he contributor!- 
ly negligent, steel company could 
plead his contributory negligence as 
a bar to any recovery ever hy rail­
road. Kennedy v. Pennsylvania R. 
Co.. C.A.Pa.lOflO, 282 F.2d 705.

Although both driver of naval tr lek 
and preceding motorist whose .immo­
bile wns struck hy truck, were negli­
gent. government would not be liable 
to automobile driver by way of con­
tribution for any damages he might 
have to pay to injured occupant of 
naval truck. Maddux v. Cox, C.A. 
Ark.1907, 3S2 F.2(l 119.

In action under tho Federal E m ­
ployers' Liab ility  A c t  for negligence 
of railroad In requiring employee to 
walk along a dangerous route while 
in a fatigued condition and after a 
snowstorm, where the employee was 
injured when he fell on the premises 
of a third-party defendant, em­
ployee's inability to recover from a

§ 3
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third-party tort-feasor because of his 
contributory negligence would as a 
matter o f law deny the railroad's 
claim against the third-party tort- 
fensor for contribution. Panichelln 
v. Pennsylvania R. Co., D.C.Pa.1958. 
197 F.Supp. 345. reversed on other 
grounds 268 F.2d 72, certiorari denied 
80 .'.Ct. 370, 361 U.S. 932. -I L.Ed.2d 
353.

Defendant motorist who settled ac­
tions for death resulting from colli­
sion between his automobile and au­
tomobile driven by joint tort-fensor 
wns not precluded from maintaining 
action for contribution on ground 
that defendant was a volunteer since 
lie bad available defense of contribu­
tory negligence against decedent im­
puted from jo int tort-feasor’s alleged 
negligence, since this A ct permits a 
suit over where party suing for con­
tribution obtained a release of par­
ties hy way of settlement. {larger v. 
Caputo. 1966. 21S A.2d 108. 420 Pa. 
528.

Unfairness (. • fraud may he assert­
ed by a joir.t tort-fensor against 
whom contribution is sought by an­
other joint tort-feasor who negotiated 
settlement with the Injured party. 
Hodges v. U. S. Fidelity & Guaranty 
Co., D.C.Mun.App. 1052, 91 A.2d 473, 
34 A.L.R.2d 1101.

In action hy state of Maryland for 
use of surviving parents of automo­
bile driver nnd surviving parents of 
passenger and h.v administrator, with 
limited letters, of estate of automo­
bile driver to recover damages for 
wrongful dentil nf driver, as result of 
collision between automobile and 
traetor-trailer owned hy defendant, 
defendant wns uot entitled to set up 
claim against administrator for con­
tribution to satisfy any judgment 
that might be entered against defend­
ant, since neither stare of Maryland 
nor administrator represented de­
ceased driver. In re State of Md. for 
use of D ’Agostiuo, 1955. 139 N.Y.S.2d 
749, 285 App.Div. 1078.

Litigant could not escape liability 
to cross complainant for contribution
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on ground thnt litigant wns not 
served with n summons upon the 
cross complnint, where litigant par­
ticipated actively in trial and cross- 
examined cross complainant. Walton 
v. Tu ll. 1002. 350 S,W.2d 20. 234 Ark. 
SS2, 8 A.L.n.3d 70S.

7. Lim itations
Date of defendant's performance of 

any act or failure to net was irrele­
vant in determining whether suit 
against defendant for contribution or 
indemnity was barred by Tennessee 
statute requiring a separate action to 
nforcc contribution for injury or 

w on g fu l denth to he com m ence" 
within one year after satisfaction of 
judgment. DeVore Brokerage Co. v. 
Goodyear T ire  & Rubber Co., D.C. 
Tenu.lOOO, 308 F.Supp. 270.

Presentation of claim against coun­
ty within six-month statutory limit 
from date of plaintiff’s injuries wns 
not a condition precedent to main­
taining a third-party action against 
county for contribution under Ha­
waii's Uniform  Contribution Among 
Tortfeasors A ct since no right of 
contribution against county was en­
forceable until third-party plaintiff 
had paid more than h.'s proportionate 
share of underlying claim. Albert v. 
Dietz, D.C.Hawaii 1258. 283 F.Supp. 
854.

8. Questions for jury
Th is  A ct  as enacted in Arkansas 

reverses common-lnw rule against 
contribution among joint tort-feasors 
and innkes allocation nf pro rata 
share of damages as among Joint 
tort-fensors a ju ry  question although 
nil tort-feasors remain jointly and 
severally liable for total amount of 
duinages in so far as injured party is 
concerned. Pnclnwski v. Bristol La b ­
oratories. Inc.. OU1.10G7, 425 P.2d 452.

9. Instructions
In action against building owner 

for deatli of corporate painting con­
tractor’s employee who fell from 
roof, wherein owner b r o u g h t  in con­
tractor as third-party defendant, 
charging that if Jury found tlmt con­

tractor and its president were not 
negligent ju ry  should find for tho 
owner was error since if owner was 
not negligent contractor was not lia­
ble and case would then be ended, 
and if owner was found negligent, its 
recourse ngainst contractor was by 
way of contribution nnd Jury should 
have been instructed as to what 
standard of care was imposed on n 
landlord with respect to employee of 
independent contractor. Moushey v. 
U. S. Steel Corp., C.A.Pa.1907. 374 F. 
2d 501.

10. Recovery of Judgment

Under 12 P.S. § 20S4, providing 
that the "recovery of a judgment" by 
the injured person against one Joint 
tort-feasor does not discharge the 
other joint tort-feasor, tho quoted 
phrase does not Include the satisfac­
tion of judgment. Hilbert v. Rotli. 
1950. 149 A.2d 048. 395 Pa. 270.

Th e  words "recovery of a Judg­
ment", as used in this section, do not 
discharge the other jo int tortfeasors, 
must be construed broadly to mean 
actual recovery of a judgment, and 
not merely rendition of the J> dgmont. 
Iiackett v. Hyson, 1949, -IS j,2>\ 353. 
72 R.I. 132, 109 A .L.R . 1099.

i I. En try  of judgment

E n try  of judgment against only 
two or four joint obligors would not 
a ffect such Joint obligors' right of 
contribution against others. Gold­
berg v, Altman, 1959, 154 A.2d 279. 
190 Pa.Super. 495.

12. Recitals In judgment

Under 12 P.S. § 2US2 et seq., judg­
ment should be directed to the liabili­
ty of the defendant and to existence 
of right of contribution from third- 
pnrr.v defendant who had not been 
Joined hy plaintiff as a party defend­
ant and should state that Judgment 
was entered in favor of plaintiff and 
against defendant and that defendant 
and third-party defendant were joint 
tortfeasors and tlmt right of contri­
bution existed in favor of defendant
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niul against third-party defendant 
and that defendant "may hereafter 
have judgment" against third-party 
defendant for amount; which the de­
fendant proves he lir.s paid to plnin­
tiff  in excess of the designated 
amount which third-party defendant 
must contribute. Sm ith v, Whitmore, 
C.A.Pn.1959, 270 F.2d 741.

13. Satisfaction of judgment
An injured party is entitled to only 

one sntisfnetion for any injury. 
B ittner v. Little. C.A.Pa.1959. 270 F.
2d 280.

Since plaintiff motorist had al­
ready received from one of joint 
tort-feasors the sum of §5,000 in re­
turn for execution of a Joint tort-fea­
sors’ release, defendant joint tort-fea­
sor was entitled to have Judgment 
marked satisfied under this A ct 
where verdict wns for only §1.050. 
Weinstein v. Stryker. D.C.Pn.1007, 
207 F.Supp. 34.

Where automobile passenger in­
jured In iCCldont occurring in Penn­
sylvania brought aetic.;i against host 
only In New Tor': where she re­
covered judgment which wns satis­
fied. l.er voluntary satisfaction of 
judgment barred action iu United 
States D istrict Court in Pennsylvan­
ia against driver o f other vehicle. 
Raleigh v. Peterson, D.C.Pn.1950, 105 
F.Supp. 47.

Satisfaction of judgment entered 
against one or more jo int tort-feasors 
releases all of them. Grantham v. 
Board of County Cotn’rs for Prince 
George's County, 190S, 240 A.2d 548, 
251 Md. 28.

Where one joint tort-fensor was re­
leased on a fully satisfied judgment, 
the other tort-feasor was also re­
leased and the results would have 
been no different had they been con­
current or plural tort-feasors. Id.

Statute providing tha*- recovery 
against one joint tort-feasor does not 
discharge the other joint tort-fensor 
does not alter common-lnw rule that 
satisfaction of judgment against one 
tort-feasor bars further action 
against other torc-feas >rs. Id.
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An unsatisfied or partially satis­
fied judgment against one tort-fensor 
will not discharge another. Id.

In action for injuries sustained in 
un nutomobile accident against two 
defendants where p la in tiffs  verdict 
agninst the first defendant resulted 
in Judgment which was satisfied on 
record by thnt defendant, plaintiff 
wns not entitled thereafter to pro­
ceed against tho second defendant. 
H ilbert v. Roth, 1959. 149 A.2d 0-18. 
395 Pa. 270.

Rule thnt plaintiffs are entitled to 
only one satisfaction for a tort, even 
though two or more parties might 
have contributed to causing their 
loss, is not changed hy Code 1951. 
Art. 50, § 23, relating to contributions 
among joint tort-feasors. Maryland 
Lum ber Co. v. White, 1954, 107 A.2d 
73, 205 Md. ISO.

Under Nils section, defeiulnnt was 
not discharged hy satisfaction of 
plaintiffs’ judgments agninst defend­
ant's Joint tort-feasor, but such Judg­
ments could only be applied in reduc­
tion of the amount of any judgment 
which might bo recovered against the 
defendant. Hackett v. Ilyson, 1940, 
48 A.2d 353, 72 R.I. 132, 100 A .L.R. 
1090.

P laintiff may have hut one satis­
faction for Ills injuries from joint 
tort-fensors; accordingly, amount 
paid for covenant hy one of them re­
duces liability of others by that 
amount. Whittlesen v. Fanner. 1970. 
409 P.2d 57, SO Nev. 347.

Uniform  Contribution Among 
Tort-feasors A ct was intended to re­
verse conunon-law rule that satisfac­
tion of judgment by one Joint torr- 
fensor discharged the other Joint 
tort-feasors. Rio Grande Gas Co. v. 
Stnhimuin Farm s, Inc., 1909, 457 P.2d 
304, SO N.M. 432.

Where Judgment of §137,000 was 
entered against one defendant in 
original trial of both defendants nnd 
judgment of §150,000 was entered on 
retrial of second defendant, satisfac­
tion of cither judgment would entitle 
torr-fensnr against whom it wns laid 
to contribution from the other, al­
though it would not discharge other
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tort-feasor from liability as to plain­
tiff, 1) t p la intiff’s first satisfaction 
must be credited to any subsequent 
satisfaction which be sought. Wood­
ward v. Blythe, 1971, 402 S.W.2d 205, 
249 Ark. 793.

agninst them but released one, he 
could not be permitted to attack the 
granting of summary judgment for 
the other on theory that there wns 
no proof thnt they were joint tort- 
fensor.'t. Id.

14. Interest on judgment
Joint tort-fensor was liable for 

contribution with regard to interest 
paid by other jo int tort-feasor’s in­
surer on judgment against such tort­
feasor where no interest between 
date of payment anil date of money 
judgment was allowed and no more 
thnn legal rate of interest was paid. 
International Harvester Co. v. Burks 
Motors, Inc., 1972, 481 S.W.2d 351, 
252 Ark. 816.

15. Summary Judgment
Where Judgment against one tort­

feasor was fully satisfied, the order 
granting motion of other tort-fensor 
for summary judgment should not 
hnve been disturbed. Grantham v. 
Board o f County Com ’rs for Prince 
George's County, 1968, 246 A.2d 548, 
251 Md. 28.

Where plaintiff sued jo int tort-fea­
sors and obtained Joint verdict

16. Res Judicata
Section 1 of this A ct  authorizing 

contribution from Joint tort-feasor 
nnd subsec. (f) of thi - .tion provid­
ing that judgment determining liabil­
ity of several defendants to claimant 
shall be binding among such defend­
ants in determining their right to 
contribution or indemnity, except 
where a claim ant commenced an ac­
tion for injury or wrongful death 
prior to the e ffecti-. ‘ date o f the 
statute, were not unrelated, and ad­
judication of liability in suit com ­
menced prior to effective date of 
statute wns not res judicata as to 
liability of the defendants in joint 
tort-feasor's suit against another 
Joint tort-fensor for contribution. 
Watts v. Memphis Transit Manage­
ment Co., 1971, 462 S.W.2d 493, 224 
Tenn. 721.

§ 4. [Release or Covenant Not to Sue]
When a release or a covenant not to sue or not to enforce 

judgment is given in good faith to one of two or more persons 
liable in tort for the same injury or the same wrongful death:

(a) It does not discharge any of the other tortfeasors from 
liability for the injury or wrongful death unless its terms so pro­
vide; but it reduces the claim against the others to the extent of 
any amount stipulated by the release or the covenant, or in the 
amount of the consideration paid for it, whichever is the great­

er; and,

(b) It discharges the tortfeasor to w h o m  it is given from all 
liability for contribution to any other tortfeasor.

C om m issioners’ Comment

S ubsection (a ) . O th e r T ort- the  release. The covenant not to
feasors Not D ischarged . T h is is sue or not to  levy execution has
retained from Section 4 of the  been added because it should obvi-
1939 Act, which dealt only w ith  ouslv have the same effect. There
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seems to have been little difficulty 
w ith the 1939 provision. It. 
chan?es the technical rule as to 
the effect of a release in many 
states, bu t in m ost of them it will 
make no s ign ifican t change in 
practice, since any p la in tiff  wish­
ing to hold o ther jo in t tortfeasors 
insists on a covenant not to sue 
instead of a release. The advant­
age to both p la in tiff  and the set­
tling  to rtfeaso r o f being perm it­
ted to make an independent settle­
m ent is su ffic ien tly  obvious.

Subsection (b ). E ffec t on 
C ontribu tion . The 1939 Act pro­
vided. in Section 5. th a t a release 
of any to rtfeaso r should not re­
lease him from liability  fo r con­
tribu tion  unless it  expressly pro­
vided for a reduction "to  the ex­
ten t of the pro ra ta  share  of the 
released to rtfeaso r” of the in ju r­
ed person’s recoverable damages. 
This provision has been one of the 
chief causes for complaint where 
the Act has been adopted, and one 
of the  main objections to its adop­
tion.

The requirem ent th a t the re­
lease or covenant be given in good 
fa ith  gives the court occasion to 
determ ine w hethpr the transac­
tion was collusive, and if  so there 
is no discharge.

The idea underlying the 1939 
provision was th a t the p la in tiff 
should not be perm itted to release 
one to rtfeaso r from bis fa ir  share 
of liability and mulct another in­
stead, from motives of sympathy 
or spite, or because it  m ight be 
easier to collect from  one than 
from the o ther; and th a t the re­
lease from contribution affords 
too much opportunity  for collu­
sion between the p la in tiff  and the
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released to rtfeaso r against the 
one not released. Reports from  
the s ta te  w here the Act is adopted 
appear to agree th a t i t  has ac­
complished nothing in p reven t’ng 
collusion. In m ost th ree-party  
cases two parties join hands 
ag a in st the  th ird , and th is  occurs 
even when the case goes to tria l 
ag a in s t both defendants. "Gen­
tlem en 's agreem ents” a re  still 
m ade am ong lawyers, and the fo r­
mal release is not a t all essential 
to them . I f  the p la in tiff  w ishes 
to d iscrim inate  as to  the defend­
an ts, the 1939 provision does not 
p revent him from doing so.

The effect of Section 5 of the 
1939 Act has been to discourage 
settlem ents in jo in t to r t cases, by 
m aking it  impossible for one to r t­
feasor alone to take a release and 
close the file. P la in tif f ’s a tto r ­
neys are  said to refuse to accept 
any release which contains the 
provision reducing the damages 
“to the extent of the pro ra ta  
share  of the released to rtfeaso r,"  
because they have no way of 
knowing w hat they are giving up. 
The "pro  ra ta  share" cannot be 
determ ined in advance of judg ­
m ent ag a in st the o ther to rtfe a s ­
ors. In many cases th e ir  chief 
reason for se ttling  w ith one ra th ­
e r th a n  ano ther is th a t they hone 
to g e t more from the party  w ith 
whom they do not settle. A pro­
vision for reduction in a fixed 
am ount will not protect the se ttl­
ing to r tfe a so r  from  contribu tion . 
No de fen d an t w an ts to se ttle  
when ne rem ains open to co n tri­
bution in an uncerta in  am ount, 
to be determ ined on the basis of 
a ju d g m en t ag a in s t an o th e r in a 
su it to  w hich he w ill not be a 
party . Some rep o rts  go so f a r  as
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to  say  t h r 1 the  1939 A ct has made 
independent settlem ents impos­
sible. M any o f the com plaints 
come from  p la in tiff’s attorneys, 
who say th a t  they can no longer 
settle  cases w ith  one tortfeasor. 
Such reports have reached other 
sta tes, and have been responsible 
fo r  a considerable p a r t of the op­
position to the 1939 Act. The 
New York Law Revision Commis­
sion has introduced a num ber of 
bills fo r contribu tion  acts, and 
th is-objection  has been the chief 
fac to r in Jefea ting  them.

I t  seems more im portan t not to 
discourage settlem ents than  to

make an a ttem p t of doubtful e f­
fectiveness to prevent d iscrim ina­
tion by p la in tiffs , or collusion in 
the su it. Accordingly the subsec­
tion provides th a t the release in 
good fa ith  discharges the to r t­
feasor o u trig h t from  all liability 
fo r contribution . This is consis­
te n t w ith  Section 1 (d ) above, 
which provides th a t the settling  
to rtfeaso r has h im self no r ig h t of 
contribu tion  ag a in st another un­
less he has assum ed the full re ­
sponsibility  to the claim ant.

A ction  In Adopting  Ju risd iction s

Variations from Official Tex t:
Massachusetts. Omits references 

to "wrongful death", wherever ap­
pearing.

Tennessee. Adds subsection us fol­
lows: "Xo evidence of :t release or 
covenant not to sue received by an­
other tort-feasor or payment therefor 
may be introduced by a defendant t

the trial of an action by a claimant 
for injury or wrongful death, but 
may be introduced upon motion after 
Judgment to reduce a Judgment by 
the amount stipulated by the release 
or the covenant or hy the amount of 
the consideration paid for it, w hich­
ever is greater.”

La w  Review  Com m entaries

E ffe c t  of release of claim for tort 
occurring in Massachusetts. Francis 
.1. Xlchoison. 15 Annual Survey of 
Mass.Law, Boston College, p. 12G

E f fe c t  of roleuse or covenant not 
to sue. 43 Boston L’. L.ltev. 42(1 
(1903).

General release of one 
releases all under this 
Mich.L.ltev. 0(38 (1902:.

Meaning and significance 
section. Robert H. Griffith.
B.A.Q. 322 (1900).

tortfeasor 
Act. 00

of this 
31 Pa.

L ib ra ry  Reference«

Contribution C=B. 
Release C=>29|2).

C.J.S. Contribution I 
C.J.S. Release S 50.

i T, 12.

Notes o f Decisions

Gonerally 4 
Comrion law 3 
Discharge of other tortfeasor 

Generally 5
Term s and scope of release or 

covenant 6

Discharge o'/ tortfeasor given release 
or covenant 8 

Discontinuance of action 9 
Purpose I
Reduction of claim against other 

tortfeasor 7 
Retroactive effect 2

1 0 0



1. Purpose
The  purpose of tills section is to 

encourage settlem ent without p rdu- 
dlce to the parties. Cartmel v. Wil- 
Ilnms, 1985. 215 A.2d 282, 207 Pa.Su­
iter. 144.

2. Retroactive effect
Release, given to one of three al­

leged Joint tort-feasors 11 months 
after effective date of 12 P.S. 5 2082 
et seq., was governed as to its effect 
hy such Act, notwithstanding acci­
dent which gave rise to cause of no­
tion- against the three took place 13 
months prior to A ct's effective date, 
and hence release to the one tort-fea­
sor did not preclude action agninst 
the others. Smith v. Fenner. 19110. 
ldl A.2d 150, 399 Pa. (133.

Th is section of Uniform  Contribu­
tion Among Tort-Feasors A ct provid­
ing that when release or covenant 
not to sue is given In good faith to 
one of two or more persons liable in 
tort for same injury, it does not dis­
charge any of other tort-feasors from 
liability for Injury unless its terms 
so provide, but it reduces claim 
against others to extent of any 
amount stipulated by release or cove­
nant, or in amount of consideration 
paid for ir. whichever is greater, al­
ters substantive rights and is not ap­
plicable re ronctively. Miller v. 
Sohns, 1971, 4H4 SAY.2d -S24, 225 
Tenn. 158.

3. Common law
Where relationship between owner nt building abutting on sidewalk, on 

which pedestrian was injured in fall 
due to accumulation of ice and snow, 
and borough was one of primary and 
secondary liability and not on-* of 
Joiat and several liability, this A ct 
did aot apply, and co./mon-law prin­
ciple tlmt release of tort-feasor dis­
charges another tort-feasor who has 
committed a concurrent or successive 
tcrt applied. George v. Ilrehm, D.C. 
Pa.1905, 240 F.Supp. 212.

At common law an injured party 
could have for same injury but one . 
satisfaction, and receipt of such sat­
isfaction, us consideration for a re­
lease executed by him, from a person 
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liable for such Injury, necessarily 
worked a release of all others liable 
for same injury even though It was 
inteaded, or the release expressly 
stipulated that the other wrongdoer 
should not thereby be released. 
Daugherty v. Hershberger, 1958, 12G 
A.2d 730, 388 Pa. 387.

Under common law, a relense of 
one joint tort-feasor is a release of 
all. W ilbert v. Pittsburgh Consolida­
tion Coal Co., 1958, 122 A.2d 406, 385 
Pa. 149. See, also, Swigert v, Welk, 
1957,133 A.2d 428, 213 Md. 813.

An injured party may have but one 
satisfaction nnd the receipt of such 
satisfaction, either as payment of a 
judgment recovered or as considera­
tion for a relense executed by injured 
person, ft -> a person liable for such 
injury, necessarily works a release of 
all others liable for the same injury 
and prevents further proceedings 
against them, regardless o f whether 
the wrongdoers involved committed a 
joint tort or concurrent or successive 
torts. Girard T ru s t Corn Exchange 
Bank v. Reliable Motors, 1954, 108 
A.2d 870. 178 Pa.Super. 300.

4. Generally
Where administrator instituted no­

tion under 28 U.S.C.A. 8 1340 subJ. 
(it), based ou death resulting from 
gas explosion in housing project, and 
United States was made defendunt 
upon administrator's successfully 
contending that housing authority in­
volved was, for purposes of suit, a 
federal agency so tiiat its employees 
were employees of tin* government 
within 2S U.S.C.A. § 1348 subd. (bl. 
administrator could i.~! successfully 
contend that a release executed by 
administrator to the housing authori­
ty did not inure to benefit of l ’” lted 
States on ground tlmt release to 
agent would not necessarily release 
principal or on ground tbut United 
States and authority were joint tort­
feasors. Selietter v. U. S.. D.C.Pa. 
1958. 131! F.."-upp. 931.

The  words of a release should not 
lie construed to extend beyond ex- 
pres: consideration mentioned so as 
to make release for parties wli.'ch 
they never intended or r mtomplutcd.

)NG TORTFEASORS § 4
Note 4
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Furtek v. West Deer Tp.. 1959, 150
A.2d 581,191 Po.Super. 405.

A  person who accepts money from 
n person agninst whom he has or 
may have a claim has it within Ills 
power to write into release what he 
pleases and, in absence of accident, 
fraud or mistake he is bound by 
wliut he writes. K en t v. Fair, 1958, 
140 A .2(1 445, 392 Pa. 272.

A release in full can omy be a re­
lense of what is described in text of 
release. Id.

L'ndcr 12 P.S. S 20SG providing 
that -release of one* joint tort-feasor 
does not relieve him from liability 
for contribution unless release pro­
vides for reduction to extent of pro 
rata share of released tort-feasor of 
Injured person's dnmages recoverable 
against all other tort-feasors, tort­
feasor who bad given general release 
to lady driver who had also taken re­
leases from her passengers had right 
to require her to remain in action 
brought by passengers against him, 
since, even though he could not re­
cover contribution from her, his lin- 
bilility would be halved if he could 
estab'...h that she was joint tort-fea­
sor. Davis v. Miller, 1950, 123 A.2d 
422, 385 Pa. 348.

A  contract not to sue is In effect a 
release, and is herefore a present 
discharge. Caplan v. C ity  o f Pitts- 
lu -eh. 195: . 100 A.2d 380, 375 Pa. 
208.

F a c t  that brakemnn who alighted 
from train after collision w ith truck 
and injured leg while attempting to 
cross ditch may have had cause of 
action against owner of truck, and 
that railroad's settlement with brake- 
man was purely voluntary, would not 
w ithin itself justify  withdrawing 
railroad's claim against driver of 
truck for amount paid hrnkemuu on 
theory of contribution between joint 
tort-feasors. Missouri Pac. Ii. Co. v. 
Ellison, 1971, 4«(5 S.W.2d 85, 250 Ark.
100.

5. Discharge of other tortfeasor— 
Generally

Where total damages 
two million dollars was

the United States l!or injuries sus­
tained by children when bazooka 
shell exploded, negotiation of $350,- 
000 settlement by government by way 
of release which failed to mention 
specifically the person who had re­
moved IK- abandoned shell front gov­
ernment property did not extinguish 
that pe.-son's potential tort liability. 
United States v. Reilly, C.A.N.M.19G7. 
385 F.2d 225.

Under Pennsylvania law, a release 
of one of jo int tort-feasors releases 
the others. B ittner v. Little, C.A.Pa. 
1059, 270 F.2d 2MJ.

If one Joint tort-feasor settles a 
case with an injured plalntil,, and in 
the process extinguishes the liubility 
of the other joint tort-feasors, the 
law implies a quasi contractual obli­
gation or an equitable one on the 
part o f those other tort-feasors to 
reimburse the settling tort-feasor for 
their pro rata shares of the settle­
ment fee. W. D. Ilubright Co. v. In­
ternational Harvester Co., D.C.Pa. 
1973, 358 F.Supp. 1388.

Under Delaware 'aw, defendants 
who "iok jo int tort-feasors’ release 
forfei ->(1 their claims for contribu­
tion. Gentry v. Wilmington Trust 
Co., D.C.Del.1970, 321 F.Supp. 1379.

Uuder botli Pennsylvania and West 
Virginia law, release which was exe­
cuted by passengers in connection 
with settlement of clai:r. agninst host 
driver and which released till other 
persons precluded action hy passen­
gers against driver of other vehicle 
involved in collision. Bonar v. Hop­
kins, D.C.Pn.1909, 311 F.Supp. 130. af­
firmed 423 F.2d 1301.

The  giving of a covenant not to 
sue one Joint tort-feasor does not dis­
charge the liability of the other Joint 
tort-feasor. Hayden v. Ford Motor 
Co., D.C.Mnss.l9t57, 278 F.Supp. 207.

Under the Pennsylvania law, the 
unqualified release of one tort-feasor 
releases all others who are liable for 
the wrong. Solar Elee. Corp. v. Gen­
eral Elce. Co., D.C.Pa.1957, lot) F. 
Supp. 51.

•In the ease of Independent concur­
ring torts, the release of one wrong­
doer does not release the other. Pan­
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CONTRIBUTION A M O N G  T O RTFEASORS

ichella v. Pennsylvania It. Co., D.C. 
Pa. 1057, 150 F.Supp. 79, cause ro- 
munded on other grounds 252 F.2d 
452.

Where p laintiff sued joint tort-fea­
sors and obtained joint verdict 
against them hue released one, he 
could not be permitted to attack the 
granting of summary Judgment for 
the other on theory that there was 
no proof that they were Joint tort­
feasors. Grantham v. Board of 
County Com'rs for Prince George's 
County, 1908, 240 A.2d 548, 251 Md.
28.

Release of one who is not legally 
linble for Injury to another does not 
operate to release culpable tort-fea­
sor. Eckels v. Klleger, 19U5. 210 A. 
2(1 899, 205 Pa.Super. 520.

Under tills Act, release by injured 
party to one jointly linble does not 
release others also linble, unless re­
lease expressly so provides. Brown 
v, C ity  of Pittsburgh, 1902. ISO A.2d 
399, 409 Pa. 357.

Giving of release and covenant not 
to sue seller of allegedly defective 
tractor for injuries received when 
buyer’s employee fell off did not re­
lease buyer from liability tor the In­
juries. Lev i v. Montgomery, N.D. 
1003, 120 X.W.2d 383.

Where gas company settled judg­
ment secured against it hy reason of 
gas explosion and secured from per­
sons injured in the explosion a re­
lease, which did not purport t re­
lease any claims against landowner 
on whose property pipe was located 
but wns stated to be without preju­
dice to gas company's right to pursue 
claim fur contribution, and where gas 
company did not give nc.ieo to land­
owner of its intention to settle, set­
tlement did not operate as a dis­
charge of landowner’s liability. Rio 
Grande Gas Co. v. Stahmaiin Farms, 
Inc., 19G9. 457 P.2d 304, SO N.M. 432.

Release of one joint tort-feasor did 
not operate as release of alt other 
joint tort-feasors where release was 
executed in compliance with this Act. 
Garrison v. Navajo Freight Lines, 
Inc.. 1904. 392 P.2d 580, 74 N.M. 238.

§ 4
Note 6

6.  Term s and scope of release
or covenant

Instrum ent which was in form a 
release, although not absolute und 
unconditional, which wns given in re­
turn for settlement of Injury action 
brought in Rhode Island by occu­
pants of automobile against operator 
of truck on theory that tlielr injuries 
resulting from truck's collision with 
roar of nutomobile in Massachusetts 
were caused by negligence in opera­
tion of truck and against lessor of 
truck for negligence In leasing truck 
with defective brnklng mechanism, 
anti which disclosed Intention of re­
leasors to preserve their rights 
against m anufacturer of truck did 
not bar releasors' diversity action In 
Massachusetts against manufacturer 
for same injuries, but manufacturer 
would not be precluded from showing 
by evidence at trial that releasors ac­
cepted settlement in full compensa­
tion for Injuries and that instrument 
was in fact a release of manufactur­
er. llaydon v. Ford Motor Co., D.C. 
Mass.1907, 278 F.Supp. 207.

Release given by automobile pas­
senger to automobile driver releasing 
driver and any and all other persons 
of any and every claim or cause of 
action arising out of nutomobilc- 
truck collision effectuated a release 
not only o f automobile driver but 
also of truck owner. Hnsselrodc v. 
Giuigcy, 1901. 172 A.'Jd 704, 404 l*n. 
549.

Where release commenced with the 
words “from all, and all manner of" 
and then stated the dare and place of 
the automobile accident and was fol­
lowed by “and especially the liability 
arising out of the aforesaid accident" 
ami no attempt was made to limit 
the scope of the release to the claims 
and demands of the original defend­
ant, the release released the husband 
of p la intiff driving the automobile at 
ilie time of the accident from liabili­
ty for contribution to defendant for 
injuries sustained by the plaintiff 
wife. Mayer v. Knopf, 1950, 152 A. 
2d 482. 390 l'a. 312.

Under 12 U.S. J 20S3. providing 
that a release by injured person of 
ono joint tort-feasor does not (11s-
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§ 4  CONTRIBUTION A M O N G  T O RTFEASORS
Note 6
charge the other unless the relense 
so provides hut reduces the claim  in 
the amount of consideration paid, a 
release Is not a discharge o f other 
tort-feasors unless it specifically so 
states. Hilliert v. itoth, 1959, 1-19 A. 
2(1 048, 393 1'u. 270.

Under Code Stipp.1947, Art. 50, § 
24, a release hy the injured person of 
u Joint tort-feusor who has mude set­
tlement may provide for the dis­
charge of other tort-feasors without 
naming them. Hodges v. U. S. Fidel­
ity & Guaranty Co., D.C.Mun.App. 
1953, 91 A.2d 473, 34 A.L.K.2d 1101.

7. Reduction of claim against other 
tortfeasor

Under Pennsylvania Act, amount 
paid by hospital for its release from 
claim for death of patron who wns 
administered wrong type of blood 
during operation was not deductible 
from verdict recovered against tho 
surgeon in charge of operation, 
where hospital was not a party to 
action against surgeon and 'here was 
no judicial Judgment of negligence 
ugu.ist hospital. Mazer v. Lipshutz, 
C.A.Pa.lOGO, 3150 F.2d 275, certiorari 
denied 87 s.Ct. 72, 385 U.S. 833, 17 
L.Ed.2(l OS.

Under Pennsylvania law. if a 
plaintiff settles with a person and a 
joint tort-feasor's release is given, 
that person may not be sued by any 
other person for contribution; how­
ever, if a second person is sued by 
plaintiff, the settling party may he 
brought on the record for purposes of 
having trier of fact determine wheth­
er the settler was In fact a joint 
tort-feasor; nnd unless the settler is 
found to be a jo int tort-feasor by a 
competent trier of fact in a proceed­
ing to which lie is a party before the 
entry of a judgment againsi the non­
settling party, the settler is uot tnk- 
en to be a jo in t tort-fensor, and the 
party against whom judgment is en­
tered has no right to have the Judg­
ment reduced as result of the relense, 
nor can he then sue the settling par­
ty for contribution. G riffin  v. U. S., 
I).C.Pa.l973. 353 F.Supp. 324.

Where release given by plaintiff'to 
one of drivers involved in automobile

collision provided that it operated as 
satisfaction of p la in tiffs  claim 
against other parties to extent of pro 
rata share of purties released, dam­
ages payable by driver who wns not 
given release would be cu t in half If 
drivers were jo int tortfeasors. Hard­
ing v. Evans. D.C.Pn.1902, 207 F. 
Supp. 852.

Where negligence of two parties 
combined to injure a third party and 
third party settles with one of the 
negligent parties, under 12 P.S. § 
20S3, amount of verdict against the 
one tort-fensor is reduced by amount 
Injured party received from other 
tort-feasor in settlement. Pilosky v. 
Dougherty, D.C.Pn.1959, 179 F.Supp.
148.

Where ju ry  found that legal cause 
of accident was joint negligence of 
tli rep defendants, but one of such de­
fendants had been given release by 
plaintiff, which release was given be­
fore right of other defendants to se­
cure money judgment for contribu­
tion had accrued and provided for a 
reduction, to extent of prorata shnre 
of released defendant, of plaintiff’s 
damages recoverable nguln.it all other 
defendants, p laintiff could recover 
from unreleased defendants their 
joint prorata shnre of the verdict 
and costs, and neither of such unre­
leased defendants hud any right of 
contribution against defendant whose 
liability had been settled by the re­
lease. Sm ith v, Fenner, 19150, 101 A. 
2d 150, 399 Pa. (533.

Where one of two joint tortfeasors 
made payment to plnintiffs for inju­
ries in automobile accident and took 
releases, which provided that dam­
ages recoverable against other tort- 
fensor were reduced to extent of pro 
rata share of tortfeasor who made 
payment, and plaintiffs subsenuently 
obtained verdicts against the joint 
tortfeasors, plnintiffs could recover 
from tortfeasor who did not obtain 
releases only one half of the amount 
of the verdicts less amount that they 
received from oilier tortfeasor in con­
sideration for their releases, as 
against plaintiffs’ contention that 
they were entitled to recover one 
half of each of the verdicts wholly
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Irrespective of amounts o f the settle­
ment with other tortfeasor. Daugh­
erty v. Hershberger, 19,'0. 120 A.2(1 
TOO. 386 Pa. 307.

In suit against lumber company 
for conversion of carload of lumber 
and plywood, in which plnintiffs 
joined railroad as a defendant and 
charged it with conversion by misde­
livery, order of satisfaction in favor 
o f the railroad operated us a release, 
and claim against other tort-fensor 
was required to be reduced by 
amount of consideration pnid for or­
der of satisfaction. ‘Maryland Lu m ­
ber Co. v. White. 1954, 107 A.2d 73. 
205 Md. 180.

Where bus company and Its driver 
were released from all claims and de­
mands of passenger resulting from 
collision between bus and railroad lo­
comotive, instrument did not specifi­
cally name railroad as a party re­
leased, but provided that the relense 
should reduce to extent of pro rata 
share of hus company or its driver, 
any damages recoverable by passen­
ger against the railroad, railroad was 
not released, but passenger's claim 
against railroad wns reduced by 
amount paid by bus company nnd its 
driver. Raughley v. Delaware Coach 
Co.. DeI.Super.1952, 91 A.2d 245, S 
Te rry  343.

Under 47 Del.Laws, c. 151, § 4. a 
release of one joint tortfeasor will 
not discharge a tortfeasor not named 
therein, but will reduce injured per­
son's claim against tortfensor not 
named in amount as great as consid­
eration paid for the release, or a 
greater figure if release so provides. 
Id.

Release which recited that p laintiff 
reduced his clnims for damage to ex­
tent of prorata share of liability of 
released tort-feasors for plaintiff's 
injuries and resulting damages re­
coverable against all other tort-fea­
sors sufficiently complied with stat­
ute establishing conditions under 
which injured person's release re­
lieves joint tort-feasor from liability 
for contribution. Garrison v. Navajo- 
Freiglit Lines. Inc., 1964, 392 P.2d 
580. 74 N.M. 238.

Where action against general con­
tractors and independent contractor

§ 4
Note 8

to recover for death of an implied in­
vitee of general contractors wns dis­
missed against Independent contrac­
tor under a covenant not to sue. and 
contractors placed covenant in evi­
dence, thereby disclosing to jury the 
amount which plaintiff had received 
from independent contractor, contrac­
tors had benefit of this section, pro­
viding that a relense >f one joint 
tort-fensor reduces clcl.:: "gainst oth­
ers in amount of consideration pnid 
for relense, and were not entitled to 
have the court, nfter verdict, make 
the allowance again. Glem v. W il­
liams. 1949, 222 S.W.2d 800, 215 Ark. 
705.

8. Oischargo of tortfeasor given re­
lease or covenant

Where defendant in a personal in­
ju ry  action arising out of collision of 
his automobile w ith automobile in 
which plaintiffs were riding released 
and discharged host driver from all 
claims and demands arising out of 
the accident, such release constituted 
a general release and a complete bar 
to all claims and demands of any 
kind which defendant had or might 
in the future have had against host 
driver, including right of contribution 
from host driver. Follett v. Peter­
son, D.C.Pa.1959, 171 F.Supp. 631.

Where administrator of estate of 
deceased killed in automobile colli­
sion involving two automobiles exe­
cuted to one driver a release which 
provided thnt damages recoverable 
against any other person should be 
reduced to extent o f pro rata share 
of responsibility for such Inmages of 
party released, effect of release un­
der 1939 A ct was to extinguish any 
claim of administrator against re­
leased driver and to relieve released 
driver o f obligation to make contri­
bution to other driver or any other 
jo int tort-feasor, and when other 
driver subsequently executed release 
to first driver, other d tiv cr  had no 
claim for contribution. M. F. A. 
Mitt. Ins. Co. v. Mulliti, D.C.Ark.lU57. 
150 F.Supp. 445.

W hether a third party defendant 
was solely, severally, or jointly liable 
to railroad employee, along with rail­
road, employee’s release of third par-
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Note 8
ty defendant ex.lngulshed such liabil­
ity, and therefore no right existed on 
part o f railroad to secure contribu­
tion from third party defendant since, 
as between railroad and third party 
defendant, no cause o f action re­
mained in employee except against 
railroad. Pnnlehella v. Pennsylvania 
R. Co., D.C.Pa.1057, 150 F.Supp. 79. 
cause remanded on other grounds 251 
F.2d 452.

Homeowners’ release of Indepen­
dent plumbing contractor hired by re­
modeling contractor from liability for 
fire damage allegedly caused by neg­
ligence of both contractors or their 
employees did net deprive remodeling 
contractor of right of contribution 
from subcontractor for general con­
tractor’s liability, in absence of pro­
vision for pro rnta reduction in re­
modeling contractor’s liability. Blan­
chard v. Wilt. 19G3. 18S A.2d 722, 410 
Pa. 350.

Where first motorist and his wife 
In consideration of $951.10 pnid by 
second motorist nnd his wife execut­
ed n release which was hendi "Re­
lease in Fu ll of AH Claims" and 
which provided thnt it released sec­
ond motorist from claims which were 
made or might be made by first mo­
torist and his wife because of "any 
damage, loss or Injury, which hereto­
fore have been or which hereafter 
may he sustained hy us in conse­
quence" of automobile accident, re­
lease did not discharge second motor­
ist from liability to passenger In his 
automobile for injuries sustained in 
same accident, and lienee did not bar

first m otorist who was sued by pas­
senger for such Injuries from Joining 
second motorist as an additional de­
fendant in such action. Kent v. 
Fair, 1958, 140 A.2d 445, 392 Pa. 272.

One who executed a general re­
lense after receiving payment for his 
own damages Is precluded from 
bringing third-party action for contri­
bution under 10 Del.C. § 0301 et 'eq., 
against jo int tort-fensor to whom he 
addressed releuse. Brown v. Eakin, 
Del.Srper.1957.137 A.2d 385, 11 Terry  
574.

Release and covenant not to sue 
discharges defendant given the cove­
nant from any possible liability for 
tort of which defendant possibly 
might hove been guilty, nnd dis- 
e im .’es him from all liability or eon- 
trlbui'on to any of the other tort-fea­
sors. Lev i v. Montgomery, N.D.1963. 
120 N.W.2d 383.

9. Discontinuance of action
Where a p laintiff In action against 

alleged joint tort-feasors arrived at 
terms o f settlement of action against 
one defendant In accordance with 
provisions of 12 P.S. ii 2082 et seq., 
which declares jo int tort-fensors to 
have right of contribution, and plain­
tiff  included such relense in record, 
and release complied with require­
ments of such sections, p laintiff wns 
entitled, over remaining defendant’s 
objection, to discontinue action 
against such defendant with preju­
dice and preserve only action against 
remaining defendnnt. F leck  v. Mar- 
zano, D.C.Pn.1953, 108 F.Supp. 550.

§ 5 . [Uniformity of Interpretation]
This Act shall be so interpreted and construed as to effectuate 

its general purpose to make uniform the law of those states that 
enact it.

Contribution C=5.

L ib ra ry  R eferences

C.J.S. Contribution § 11.

§ 6 . [Short Title]
This Act may be cited as the Uniform Contribution Among 

Tortfeasors Act.
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CONTRIBUTION A M O N G  TORTFEASORS § 9

§ 7. [Severability]

If any provision of this Act or the application thereof to any
person is held invalid, the invalidity shall not affect other provi­
sions or applications of the Act which can be given effect with­
out the invalid provision or application and to this end the pro­
visions of this Act are severable.

I.J'H'ary References 

Statutes C"=tH(7i. C.J.S. Statutes 8112.

§ 8. ’ [Repeal]

All acts or parts of acts which are inconsistent with the provi­
sions of this Act are hereby repealed.

§ 9 . [Time of Taking Effect]
This Act shall take effect-----------
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U N I F O R M  C O N T R I B U T I O N  A M O N C
T O R T F E A S O R S  A C T

Table o f Jurisdictions W herein A ct H as Been Adopted

JurildlCtion

Alaska ....
Arkansas . . . .  
ColorJdo . . . .  
Delaware
Florida ..........
Hawaii ..........
Marv' «nd . . . .
Mas.4Chuttts
Mississippi
Nevada ..........
New Jersey . .  
New Mexico . 
North Carolina 
North Dakota
O h io .................
Pennsylvania . 
Rhode Island . 
South Dakota 
Tennessee . . .  
Wyoming . . .

Laws

1970,
1941,
1977,
1949,
1975, 
1941, 
1941, 
1962, 
1952, 
1973. 
1952. 
1947, 
1967, 
1957,
1976, 
1951, 
1940, 
1945, 
I960, 
1977

C. 80 
Act 315 
C . .95 
C. 151 
c. 7?v 08 
A ct 24 
C. 344 
C. 730 
C . 250 
C. 693 
c. 335 
C. 121 
C. 047 
C . 223 
H.B. 531 
p. 1130 
c. 940 
C . 167 
C . 575 
C . 188

effective Date

4-20-1970
3-26-1941  ' 
7 -1-1977
5-27-1949
6-12-1975
4-14-1941 *
6-1-1941 
1-1-1963
4-15-1952
7-1-1973
5-22-1952  
3-19-1947
1-1-1968
3-11-1957 * 
1 0 - 1 -1  **76 

7-19-1951 
7-1-1940
2-2 4-1945 '
4 -3-1968 
1 -1-1978

Statutory Citation

AS 09.16.010 to 09.16 060.
Ark.Stats. §5 34-1001 to 34-1009. 
C.RS. 13-59.5-101 to 13-50.5-106. 
10 Del.C. if> 6301 a 6308.
West 's F.S.A. § 768.31.
HRS 55 663-11 to 663-17.
Code 1957, art. 50. 55 16 to 24.
M,G.L A. c. 23 IB. 55 1 to 4 
Code 1972, 5 85-S-5 .
N.R.S. 17.225 to 17.305.
NJ.S.A. 2A 53A-1 to 2A:53A-5.
NMSA 1970. 55 4 1 -3-1  to 41-3-0 .  
G.S. 55 13-1 to IB-6.
NDCC 32-38-01 to 32-33-04.
R.C. 55 2307.31, 2307.32.
42 Pa.C.S.A. 55 0321 to 8327. 
Gen.Laws 1956, 55 10-6-1  to 10-6-11.  
SDCL 15-8-11 to 15-0-22.
T.C.A. 55 29-11-101  to 29-11-106 . 

W.S.1977, 55 1 -1-110 to 1 -1 -113,

1 Date of approval.

General V atutory Notes
P e n n s y l v a n i a .  T h e  P e n n s y l v a n i a  a c t ,  

f o r m e r l y  c o n t a i n e d  In  12 P . S .  55 2082 to  
2089, w a s  r e e n a c t e d  a s  p a r t  o f  t h e  J u d i ­

c i a l  C o d e  (42  P a . C . S . A .  55 3321 t o  8327) 
b y  L.1976.  P . L .  586, N o .  142, e f f e c t i v e  
J u n e  27. 1978.

U N IFO R M  C O N T R IB U T IO N S  AM ONG T O R T F E A S O R S  A C T

Law  Review Commentaries

C o n t r i b u t i o n  u n i o n s  a n t i t r u s t  v l o l a t -  
orB. 29 C a t h o d e  U . L . R e v .  669 (1980) .

§ I. [R ight to Contribution]
Action In Adopting Jurisdictions

V a r i a t i o n !  f r o m  O f f i c i a l  T e x t :
N e v a d a .  I n  s u b s e c .  ( b ) ,  s u b s t i t u t e s  

" e q u i t a b l e  B h a r e "  f o r  " p r o  r a t a  s h a r e ”  
w h e r e v e r  a p p e a r i n g : .

I n  s u h s e c .  ( e ) .  s u b s t i t u t e s  " e q u i t a b l e  
s h a r e "  f o r  " p r o  r a t a  s h a r e " .

N o r t h  C a r o l i n a .  A d d s  s u b s e c t i o n s  a s  
f o l l o w s :

" ( h )  T h e  p r o v i s i o n s  o f  t h i s  A r t i c l e  
s h a l l  a p p l y  t o  t o r t  c l a i m s  r g a l n s l  t h e  
S t a t e .  H o w e v e r .  In  s u c h  c a s e s ,  t h e  
s a m e  r u l e s  g o v e r n i n g  l i a b i l i t y  a n d  t h e  
l i m i t s  o f  l i a b i l i t y  s h a l l  a p p l y  t o  t h e  
. " l u t e  a n d  I t s  a g e n c i e s  a s  In  c a s e s  h e a r d  
b e f o r e  t h e  I n d u s t r i a l  C o m m i s s i o n .  T h e  
S t a t e ' s  s h a r e  In  s u c h  c a s e s  s h a l l  n o t  e x ­
c e e d  t h e  p r o  r a t a  3 h a r e  b a s e d  u p o n  t h e  
m a x i m u m  a m o u n t  o f  l i a b i l i t y  u n d e r  t h e  
T o r t  C l a i m s  A c t .

” i l )  T h e  p r o v i s i o n s  o f  t h i s  A r t i c l e  
s h a l l  a p p l y  t o  t h e  I n j u r y  o r  d e a t h  o f  a n  
e m p l o y e e  o f  a n y  c o m m o n  c a r r i e r  b y  r a i l

12 U.L.A.-Civil Proc. 4 R e m .La *!—3 59
1384 P P

w h i c h  1s s u b j e c t  t o  t h e  p r o v i s i o n s  o f  
C h a p t e r  2 o f  T i t l e  45 o f  t h e  U n i t e d  
S t a t e s  C o d e  (43 U . S . C .  55 51. e t  s e q . )  o r  
O . S .  62 -24 2  w h e r e  s u c h  I n j u r y  o r  d e a t h  
I s  c a u s e d  b y  t h e  j o i n t  o r  c o n c u r r i n g  
n e g l i g e n c e  o f  s u c h  c o m m o n  c a r r i e r  b y  
r a i l  a n d  a n y  o t h e r  p e r s o n  o r  p e r s o n s .  
I n  a n y  s u c h  I n s t a n c e ,  t h e  f o l l o w i n g  w i l l  
a p p l y :

" ( 1 )  w h e r e  l i a b i l i t y  Is  I m p o s e d  o r  
s o u g h t  t o  b e  I m p o s e d  o n l y  o n  
s u c h  c o m m o n  c u r r i e r  b y  r a i l ,  t h e  
r a i l r o a d  i s  e n t i t l e d  t o  c o n t r i b u ­
t i o n  f r o m  a n y  o t h e r  s u c h  p e r s o n  
o r  p e r s o n s :

" ( 2 )  w h e r e  l i u b i l i t y  i s  i m p o s e d  o r  
s o u g h t  t o  b e  I m p o s e d  o n l y  o n  a  
p e r s o n  o r  p e r s o n s  o t h e r  t h a n  a  
c o m m o n  c u r r i e r  b y  r a i l ,  s u c h  o t h ­
e r  p e r s o n  o r  p e r s r n s  a r e  e n t i t l e d  
t o  c o n t r : b u t l o n  f r o m  t h e  r a i l r o a d ;
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" ( 3 )  w h e r e  l i a b i l i t y  I s  I m p o s e d  o r  
s o u g h t  t o  b e  I m p o s e d  o n  b o t h  a  
c o m m o n  c a r r i e r  b y  r a i l  a n d  a n y  
o t h e r  p e r s o n  o r  p e r s o n s ,  d a m a g e s  
s h a l l  b e  d e t e r m i n e d  a s  p r o v i d e d  
In  C h a p t e r  2 o f  T i t l e  45 o f  t h e  
U n i t e d  S t a t e s  C o d e  (45  U . S . C .  i f  
51. e t  s e n . )  o r  G . S .  62 -2 42  w h i c h ­
e v e r  c o n t r o l s  t h e  c l a i m . "

O h i o .  S u b s t i t u t e s  ‘' p r o p o r t i o n a t e ”  f o r  
“ p r o  r a t a , ”  w h e r e v e r  a p p e a r i n g .

I n  s u b s e c .  ( c ) ,  s u b s t i t u t e s  " I n t e n t i o n ­
a l l y  c a u s e d  o r  I n t e n t i o n a l l y  c o n t r i b u t e d ”  
f o r  “ [ w i l f u l l y  o r  w a n t o n l y ]  c a u s e d  o r  
c o n t r i b u t e d ” .

W y o m i n g .  I n  s u b s e c .  ( e ) .  I n s e r t s  " I n ­
s u r e d ”  p r e c e d i n g  r e f e r e n c e s  t o  t o r t ­
f e a s o r s ,  w h e r e v e r  a p p e a r i n g .

A d d s  a  s u b s e c t i o n  ( h ) ,  w h i c h  r e a d s :  
" W . S .  t - t - 1 1 0  t h r o u g h  1 -1 -1 1 3  d o  n o t  a f ­
f e c t  t h e  c o m n  o n  l a w  l i a b i l i t y  o f  t h e  
s e v e r a l  J o i n t  ' . o r t f e a s o r s  t o  h a v e  J u d g ­
m e n t s  r e c o v e r e d  a n d  p a y m e n t  m o d e  
f r o m  t h e m  I n d i v i d u a l l y  b y  t h e  I n j u r e d  
p a r s o n  f o r  t h e  w h o l e  I n j u r y .  T h e  r e c o v ­
e r y  o f  a  J u d g m e n t  b y  t h e  I n j u r e d  p e r s o n  
a g a i n s t  o n e  ( I )  j o i n t  t o r t f e a s o r  d o e s  n o t  
d i s c h a r g e  t h e  o t h e r  J o i n t  t o r t f e a s o r s ,  
f r o m  l i a b i l i t y  t o  t h e  I n j u r e d  p a r t y . ”

Law  Review Commentaries

C o m p a r a t i v e  c o n t r i b u t i o n .  14 J o h n  
M a r s h a l l  L . R e v .  173 (19 8 0 ) .

C o m p l e x i t i e s  o f  O k l a h o m a ' s  p r o p o r ­
t i o n a t e  s e v e r a l  l i a b i l i t y  d o c t r i n e  o f  c o m ­
p a r a t i v e  n e g l i g e n c e — Is p r o d u c t s  l i a b i l i t y  
n e x t ?  W i l l i a m  J .  M c N I c h o l s ,  35 O k l . L .  
R e v .  195 (19 82 ) .

C o n t r i b u t i o n  a m o n g  J o i n t  t o r t f e a s o r s  
In  O k l a h o m a .  K .  D a v i d  R o b e r t s .  50 
O k l . B . J .  2193 (197 9 ) .

C o n t r i b u t i o n  In  M i s s o u r i .  44 M n . L .  
R e v .  891 (19 7 9 ) .

C o n t r i b u t i o n s  a m o n g  t o r t f e a s o r s :  K f -  
f e c t s  o f  s t a t u t e s  o f  l i m i t a t i o n s  n n d  o t h e r  
t i m e  l i m i t a t i o n s .  P e t e r  B. K u t n e r ,  33 
O k l . L . R e v .  2(13 (1 9 80 ) .

N o r t h  D a k o t a  e q u i t y  f o r  t o r t f e n s o r s .  
L a r r y  K r n f t .  56 N . D . L . R e v .  67 ( 1 9 8 0 ) .

Notes of Decisions

S u p p l e m e n t a r y  I n d e x  t o  N o t e s

B a n k i n g  t r a n s a c t i o n s  19a 
B o r r o w e d  s e r v a n t  17a 
C o m p e n s a t o r y  d a m a g e s  24 
C o n s t r u c t i o n  w i t h  o t n e r  l a w s  3a  
D a m a g e s

C o m p e n s a t o r y  d a m a g e s  24 
P u n i t i v e  d a m a g e s  25 

F i d u c i a r y  r e l a t i o n s h i p s  19b 
P a r e n t - c h l l d  18a 
P u n i t i v e  d a m a g e s  2F 
Q u e s t i o n s  o f  f a c t  27 
R e v i e w ,  r i g h t  t o  a p p r a l  26 
S t r i c t  l i a b i l i t y  2 0a  
W a r r a n t y  o f  m e r c h a n t a b i l i t y  2 k b

1. P u r p o s e
J u d i c i a l  p u r p o s e  t o  e n c o u r a g e  s e t t l e ­

m e n t s  I m p l i c i t l y  u n d e r g i r d e d  e n a c t m e n t  
o f  U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t -  
F e a s o r s  A c t .  L a h o c k i  v. C o n t e e  S a n d  & 
G r a v e l  C o . .  I n c . .  1979. .198 A . 2 d  490. 41 
M d . A p p .  579. r e v e r s e d  o n  o t h e r  g r o u n d s  
410 A . 2d  1039. 286 M d .  579.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  m a k i n g  p e r s o n s  J o i n t l y  o r  
s e v e r a l l y  l i a b l e  In  t o r t  f o r  s a m e  I n j u r y  
t o  p e r s o n  o r  p r o p e r t y  w a s  I n t e n d e d  t o  
h a v e  f u l l  b r e a d t h  a n d  w a s  n o t  I n t e n d e d  
to  b e  l i m i t e d  b y  m e a n i n g  g i v e n  p r i o r  
u s a g e  C l a r k  v. B r o o k s ,  D e l . S u p e r .  1977.
377 A . 2d  365. a f f i r m e d  391 A . 2d  747.

J o i n t  T o r t f e a s o r s  C o n t r i b u t i o n  L a w  i s
I n t e n d e d  t o  p r e v e n t  p l a i n t i f f s .  I>y t h e i r  
u n i l a t e r a l  a c t i o n s ,  f r o m  e l e c l ' n g  w h e r e  
t o  p l a c e  t h e  b u r d e n  o f  a  c o m m o n  f a u l t .  
M a r k e y  v .  S k o g ,  1974, 322 A . 2 d  513, 129 
N . J . S u p e r .  192.

S t a t u t e  a f f o r d i n g  a  r i g h t  o f  c o n t r i b u ­
t i o n  In t h o s e  I n s t a n c e s  w h e r e  t w o  o r  
m o r e  p e r s o n s  b e c o m e  J o i n t l y  l i a b l e  Ir. 
t o r t  f o r  s a m e  I n j u r y  t o  p e r s o n  r«- i r o p -  
e r t y  r e m e d i e s  u n f a i r n e s s  o f  a l i o  , n g  a  
d i s p r o p o r t i o n a t e  s h a r e  o f  p l a l n t i r f s  r e ­
c o v e r y  t o  b e  b o r n e  b y  o n e  o f  s e v e r a l  
J o i n t  t o r t - f e a s o r s  a n d  a c c o m p l i s h e s  o b ­
j e c t  o f  a c h i e v i n g  a  m o r e  e q u i t a b l e  d i s ­
t r i b u t i o n  o f  b u r d e n  a m o n g  t h o s e  l i a b l e  
i n  t o r t  f o r  s a m e  I n j u r y .  H a y o n  v .  C o c a  
C o l a  B o t t l i n g  C o .  o f  N e w  E n g l a n d ,  1978.
378 N . E . 2d  442. 375 M a s s .  644.

G o a l  o f  U n i f o r m  C o n t r i b u t i o n  A m o n g  
T o r t f e u s o r ' s  A c t  Is  e q u i t y  a m o n g  t o r t ­
f e a s o r s .  B a r t l e t t  v .  N e w  M e x i c o  W e l d ­

i n g  S u p p l y .  I n c . .  A p p .  1982, 646 l*.2d 579. 
98 N . M .  152, c e r t i o r a r i  d e n i e d  848 P . 2 d  
794, 98 N . M .  336.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  w a s  I n t e n d e d  t o  a p p l y  w h e r e  
t w o  o r  m o r e  p a r t i e s  I n a d v e r t e n t l y  b e ­
c o m e  J o i n t  t o r t - f e i u o r s .  C i t y  n n d  B o r ­
o u g h  o f  J u n e a u  v. A l a s k a  E l e c .  L i g h t  &  
P o w e r  C o . .  A l a s k a  1981. 622 P . 2 d  954.

T h e  p r i n c i p l e s  o f  e q u i t y  w h i c h  a p p l y  
t h r o u g h  t h e  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t  w e r e  i n t e n d e d  
t o  g o v e r n  c o n t r i b u t i o n  w h e n  o n e  d e ­
f e n d a n t  Is  f o u n d  t o  b e  I n s o l v e n t ,  a n d  
w e r e  n o t  i n t e n d e d  t o  a f f e c t  r e q u i r e m e n t  
t h a t  r e l a t i v e  d e g r e e s  o f  f a u l t  a r e  n o t  t o  
b e  c o n s i d e r e d  a s  f a c t o r  In a p p o r t i o n ­
m e n t .  A r c t i c  S t r u c t u r e s ,  I n c .  v .  VVed- 
m o r e .  A l a s k a  1979, 605 P . 2 d  426.

2. R e t r o a c t i v e  e f f e c t
I n a s m u c h  a s  c a u s e  o f  n c t l o n  f o r  c o n ­

t r i b u t i o n  a r o s e  i n  f a v o r  o f  I n s u r e r  o n  
J a n u a r y  21), 1979, w h e n  I n s u r e r  p a i d
J u d g m e n t  e n t e r e d  a g a i n s t  I t s  I n s u r e d ,  
o n e  o f  J o i n t  t o r t - f e a s o r s ,  a p p l i c a t i o n  o f  
s t a t u t e  s p e c i f i c a l l y  e n a c t e d  t o  c o m p e l  
c o n t r i b u t i o n  b e t w e e n  J o i n t  t o r t - f e n s o r s ,  
w h i c h  b e c a m e  l a w  o n  O c t o b e r  I. 1976. 
d i d  n o t  v i o l a t e  s e c t i o n  o f  O h i o  C o n s t i t u ­
t i o n  p r o h i b i t i n g  p a s s a g e  o f  r e t r o a c t i v e  
l a w s ,  n o t w i t h s t a n d i n g  f a c t  t h a t  m i s h a p  
o c c u r r e d  p r i o r  t o  e f f e c t i v e  d u t e  o f  c o n ­
t r i b u t i o n  s t a t u t e .  N a t i o n w i d e  M u t .  I n s .  
C o .  v. M a r c l n k o .  1980. 436 N . E . 2 J  551, 
  O h i o  C o m . P I .  — .

T h e  C o n t r i b u t i o n  A m o n g  T o r t - F e a s o r s  
A c t  h a s  b e e n  a m e n d e d  a s  a  r e s u l t  o f  t h e  
e n a c t m e n t  o f  t h o  c o m p a r a t i v e  n e g l i ­
g e n c e  a c t ;  t h e  e f f e c t i v e  d a t e  o f  t h e  
c o m p a r a t i v e  n e g l i g e n c e  n e t ,  J u l y  1. 1973, 
w a s  t h e  d a t e  u p o n  w h i c h  t h e  a m e n d ­
m e n t s  b e c a m e  e f f e c t i v e ,  a n d  s u c h  
a m e n d m e n t s  a p p l i e d  u  l i t i g a n t s  In  a c ­
t i o n  w h i c h  w a s  b a s e d  u p o n  f a c t s  w h i c h  
t o o k  p l a c e  s u b s e q u e n t  t o  J u l y  1. 1973. 
B a r t e l s  v .  C i t y  o f  W l l l l s t o n .  N .D .1 9 7 9 ,  
276 N . W . 2 d  113.

U n i f o r m  C o n t M b u t l o n  A m o n g  T o r t  
f e a s o r s  A c t  d i d  n o t  a p p l y  t o  a  c a s e  In  
w h i c h  f ' n a l  J u d g m e n t  w a s  e n t e r e d  p r i o r  
t o  J u . y  1. 1977. H l l l m n n  v . B r a y  L i n e s .  
I n c . .  1978. 591 P . 2 d  1332. 41 C o l o . A p p .  
493.

D e f e n d a n t  d r i v e r ,  w h o  s e t t l e d  w i t h  
p l a i n t i f f  In  w r o n g f u l  d e a t h  a c t i o n  n r l s -

60
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,nir n u t  o f  a u t o m o b i l e  c o l l i s i o n ,  c o u l d  
• i i r e v a i l  a g a i n s t  t h i r d - p a r t y  d e f e n d -  

■ n t .  D e p a r t m e n t  o f  H i g h w a y s ,  u n d e r  a  
n v o r y  o f  c o n t r i b u t i o n ,  w h e r e  s e t t l e m e n t  

'■„iH p l a c e  b e f o r e  J u l y  1, 1977, e f f e c t i v e  
r a t e  o f  U n i f o r m  C o n t r i b u t i o n  A m o n g  
l o i n i  T o r t f e a s o r s  A c t ,  a n d  h e n c e  c o s e  
v\its g o v e r n e d  h y  c o m m o n  l a w  o f  C o l o r a -  
l» u n d e r  w h i c h  c o n t r i b u t i o n  b e t w e e n  
m i n t  t o r t f e a s o r s  w a s  n o t  p e r m i t t e d .  
• U l le n s o n  v .  D e p a r t m e n t  o f  H i g h w a y s ,
; 1.7S, 5911 P . 2d  979. 41 C o lO . A p p .  <60.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  a p p l i e d  t o  A u g u s t  1977 s e t -  
i l e m e n r  o f  t o r t  a c t i o n  e v e n  t h o u g h  a l ­
l e g e d  t o r t i o u s  c o n d u c t  o c c u r r e d  b e f o r e  
I n l y  1, 1977, t h e  e f f e c t i v e  d a t e  o f  A c t .  

S o m m e y  v .  L a c y ,  1978, 588 P . 2 d  892, 42 
I ' o l o . A p p .  1.

C o n d o l e  o p e r a t o r  w h i c h  e n t e r e d  I n t o  
• e t t l e m e n t  a f t e r  e f f e c t i v e  d a t e  o f  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
.v e t  w i t h  p n r t l e s  I n j u r e d  a s  r e s u l t  o f  
g o n d o l a  c r a s h  o c c u r r i n g  p r i o r  t o  e f f e c ­
t i v e  d a t e  o f  A c t  c o u l d  s e e k  c o n t r i b u t i o n  
f r o m  p a r t i e s  c h a r g e d  a s  J o i n t  t o r t - f e a ­
s o r s .  C o n i a r i s  v .  V n l l  A s s o c i a t e s .  I n c . ,  
1978, 580 P . 2d  224, 190 C o l o .  392.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  d o e s  n o t  a f f e c t  a n y  v e s t e d  
r i g h t s  o f  t o r t - f e a s o r s  o r  c r e a t e  a n y  n e w  
o b l i g a t i o n s  In  r e s p e c t  t o  t h e i r  t o r t  l i a ­
b i l i t y  n n d  t h u s  c a n  c o n s t i t u t i o n a l l y  b e  
a p p l i e d  t o  p e n d i n g  c a s e s  e v e n  t h o u g h  
a c t i o n s  g i v i n g  r i s e  t o  t o r t  l i a b i l i t y  p r e ­
d a t e  p a s s a g e  o f  A c t .  V i l l a g e  o f  K l  P o r ­
t a l  v .  C i t y  o f  M i a m i  S h o r e s ,  F l a . 1978. 
362 S o . 2 d  275.

3 a .  C o n s t r u c t i o n  w i t h  o t h e r  l a w s
P e n n s y l v a n i a ' s  c o m p a r a t i v e  n e g l i ­

g e n c e  s t a t u t e  w a s  n o t  a p p l i c a b l e  In  
m e a s u r i n g  c o n t r i b u t i o n  a m o n g  J o i n t  
t o r t - f e a s o r s ,  t o u g h  s e t t l e m e n t  w i t h  
p l a i n t i f f  a n d  e x e c u t i o n  o f  g e n e r a l  r e ­
l e a s e  o c c u r r e d  a f t e r  t h e  s t a t u t e  w a s  
In  e f f e c t ,  w h e r e  t h e  u n d e r l y i n g  t o r t  o c ­
c u r r e d  b e f o r e  t h o  s t a ' u t e ' B  e f f e c t i v e  
d a t e .  S l a u g h t e r  v . P e n n s y l v a n i a  X -  
R a y  C o r p . ,  C .A . P a . 1 9 8 1 ,  638 K .2 d  639.

N e w  J e r s e y  J o i n t  T o r t f e a s o r s  C o n t r i ­
b u t i o n  L a w  a l l o w i n g  c o n t r i b u t i o n  i n  r e ­
g a r d  t o  a  " w r o n g f u l  a c t "  d o e s  n o t  
b a r  u n  a c t i o n  f o r  c o n t r i b u t i o n  h a s e d  o n  
a  l i a b i l i t y  a r i s i n g  w i t h o u t  f a u l t  u n d e r  
s t a t u t e  m a k i n g  a  b a n k  w h i c h  p a y s  a n  
I n s t r u m e n t  o n  a  f o r g e d  e n d o r s e m e n t  a b ­
s o l u t e l y  l i a b l e  f o r  c o n v e r s i o n .  T o r m o  v. 
Y o r m a r k .  D . C . N . J . 1 9 7 5 .  398 F . S u p p .  1159.

T h e  T o r t  C l a i m s  A c t  I s  n o t  I n c o m p a t i ­
b l e  w i t h  a n d ,  h e n c e ,  s h o u l d  b e  r e a d  t o ­
g e t h e r  w i t h  t h e  J o i n t  T o r t f e a s o r s  C o n ­
t r i b u t i o n  L a v / .  E z z l  v .  D e L a u r e n t l s ,  
I960, 412 A . 2d  1342. 172 N . J . S u p e r .  592.

T o r t  C l a i m s  A c t  m u s t  b e  r e a d  I n  p a r i  
m a t e r i a  w i t h  J o i n t  T o r t f e a s o r s  C o n ­
t r i b u t i o n  L a w  t o  t h o  e x t e n t  n o t  i n c o n ­
s i s t e n t .  P o l y a r d  v .  T e r r y ,  1977, 372 A .  
2d 378, 148 N . J . S u p e r .  202. r e v e r s e d  o n  
o t h e r  g r o u n d s  390 A . 2 d  653. 160 N . J .  
S u p e r .  497, a f f i r m e d  401 A . 2 d  532. 79 N . J .  
54T.

W o r k m e n ' s  C o m p e n s a t i o n  A c t  u n d  
J o i n t  T o r t f e a s o r s  C o n t r i b u t i o n  A c t  m u s t  
b e  r e a d  I n  p a r i  m a t e r i a .  S c h w e l z e r  v .  
E l o x  D i v i s i o n  o f  C o l t  I n d u s t r i e s .  1975. 
336 A . 2d  73. 133 N . J . S u p e r .  297, a f f i r m e d  
359 A . 2 d  857. 70 N . J .  280.

N o t h i n g  i n  e i t h e r  t h e  t e x t ,  h i s t o r y  o r  
p o l i c y  o f  t h e  N e w  J e r s e y  T o r t  C l a i m s  
A c t  m a n d a t e s  t h e  a b r o g a t i o n  o r  l i m i t a ­
t i o n  o f  t h e  r i g h t  o f  c o n t r i b u t i o n  a s  l e g ­
i s l a t i v e l y  e s t a b l i s h e d  a n d  J u d i c i a l l y  c o n ­
s t r u e d .  M a r k e y  v .  S k o g ,  1974, 322 A .2 d  
513, 129 N . J . S u p e r .  192.

I n  r e c o n c i l i n g  p r o v i s i o n s  o f  C o n t r i b u ­
t i o n  A m o n g  T o r t - F e a s o r s  A c t  n n d  t h e

§ 1
Note 6

c o m p a r a t i v e  n e g l i g e n c e  a c t .  S u p r e m e  
C o u r t  w o u l d  a v o i d  a  c o n s t r u c t i o n  w h i c h  
w o u l d  p e r m i t  I m p o s i t i o n  o f  g r e a t e r  l i a ­
b i l i t y  o n  n o n r e l e a s e d  t o r t - f e a s o r  w i t h  a  
r i g h t  o f  c o n t r i b u t i o n  In  m u l t i p l e - p a r t y  
t o r t - f e a s o r  s i t u a t i o n ;  s u c h  c o n s t r u c t i o n  
w o u l d  n o t  b e  In  a c c o r d a n c e  w i t h  b a s i c  
c o n c e p t s  o f  J u s t i c e .  B a r t e l s  v. C i t y  o f  
W l l l l s t o n .  1979. 276 N . W . 2 d  113.

I n  a c t i o n  f o r  n e g l l g e r . e e  a r i s i n g  u n d e r  
c o m p a r a t i v e  n e g l i g e n c e  a c t .  w h e n  d e t e r ­
m i n i n g  r i g h t  o f  t o r t - f e a s o r  t o  c o n t r i b u ­
t i o n .  t h e  p r o r a t a  s h a r e s  o f  c o m m o n  l i a ­
b i l i t y  a r e  t o  b e  d e t e r m i n e d  In  p r o p o r t i o n  
t o  t h e  p e r c e n t a g e  o f  n e g l i g e n c e  a t t r i b u t ­
a b l e  t o  e a c h  t o r t - f e a s o r  u n d e r  t h o  c o m ­
p a r a t i v e  n e g l i g e n c e  a c t .  Id .

E l e c t r i c  u t i l i t y  e m p l o y i n g  l i n e m a n  I n ­
j u r e d  In  f a l l  f r o m  p o l e  w a s  I m m u n e ,  u n ­
d e r  W o r k e r s '  C o m p e n s a t i o n  A c t ,  f r o m  
c l u l m  f o r  I n d e m n i t y  m a d e  b y  l i n e m a n ' s  
b e l t  m a n u f a c t u r e r  f o u n d  t o  h a v e  b e e n  
n e g l i g e n t  In  c a u s i n g  l i n e m a n ' s  . ' a ll .  W .  
M .  I l n s h l l n  C o .  S m i t h ,  i r S 2 ,  643 S . W .  
2d  526. 277 A r k .  40b

A l l e g e d  n e g l i g e n t  p r e m i s e s  o w n e r ' s  
c l a i m  f o r  c o n t r i b u t i o n  a g a i n s t  h o s p i t a l  
w h o s e  a l l e g e d  n e g l i g e n c e  a g g r a v a t e d  I n ­
j u r i e s  w h i c h  o c c u r r e d  o n  t h e  p r e m i s e s  
w a s  a  m e d i c a l  m a l p r a c t i c e  c l a i m  t h a t  
c o u l d  n o t  b e  r a i s e d  In  p e r s o n u l  i n j u r y  
a c t i o n  w i t h o u t  b e i n g  f i r s t  p r e s e n t e d  lo  
m e d i c a l  l i a b i l i t y  m e d i a t i o n  p a n e l  In  a c ­
c o r d a n c e  w i t h  s t a t u t e  p r o v i d i n g  t h a t  
p e r s o n  o r  r e p r e s e n t a t i v e  c l a i m i n g  d a m ­
a g e s  b y  r e a s o n  o f  I n j u r y ,  d e a t h  o r  m o n ­
e t a r y  l o s s  a n  a c c o u n t  o f  a l l e g e d  m a l ­
p r a c t i c e  b y  h e a l t h  m a i n t e n a n c e  o r g a n i ­
z a t i o n  s h a l l  s u b m i t  c l a i m  t o  a p p r o p r i a t e  
m e d i c a l  l i a b i l i t y  m e d i a t i o n  p a n e l  b e f o r e  
c l a i m  m a y  b e  f i l e d  In  s t a t e  c o u r t .  W a l t  
D i s n e y  W o r l d  C o .  v .  M e m o r i a l  H o s p i t a l .  
F l a . A p p . 1 9 7 8 ,  363 S o . 2 d  593.

5. L a w  g o v e r n i n g
T h o u g h  t h e  t i m e  w h e n  e n t i t l e m e n t  l o  

c o n t r i b u t i o n  c o m e s  I n t o  b e i n g  Is  w h e n  
t h e  c o m m o n  l i a b i l i t y  o f  t h e  t o r t - f e a s o r s  
t o  t h e  c l a i m a n t  Is  e x t i n g u i s h e d ,  i t  Is  t h e  
l a w  in  e f f e c t  a t  t h e  m o m e n t  o f  t h e  I n j u ­
r y  t h n t  d e t e r m i n e s  t h e  r e s p o n s i b i l i t i e s  
o f  t h e  t o r t - f e a s o r s  n m o n g  t h e m s e l v e s .  
S l a u g h t e r  v. P e n n s y l v a n i a  X - R a y  C o r p . ,
C . A . H a .  1981. 638 F . 2 d  639.

U o v e r n m e n l a l  I n t e r e s t  o f  P e n n s y l v a n ­
i a  In d e m a n d i n g  a c c o u n t a b i l i t y  o f  I t s  
c o r p o r a t i o n s  w a s  p a r a m o u n t  t o  I n t e r e s t  
o f  N e w  J e r s e y  i n  g r a n t i n g  c h a r i t a b l e  
I m m u n i t y  t o  d e f e n d a n t  u n i v e r s i t y  in  r e ­
s p e c t  t o  c l u l m  t h a t  i n j u r i e s  s u s t a i n e d  b y  
p l a i n t i f f  w h i l e  p a r t i c i p a t i n g  In  c o o p e r a ­
t i v e  e d u c a t i o n  p r o g r a m  w e r e  c a u s e d  b y  
n e g l i g e n c e  o f  u n i v e r s i t y  I n  f a l l i n g  t o  a d ­
e q u a t e l y  I n s p e c t  a n d  s u p e r v i s e  a r e a  
w h e r e  p l a i n t i f f  w n s  r e q u i r e d  t o  w o r k  I n ­
a s m u c h .  a s  d e f e n d a n t  w a s  I n c o r p o r a t e d  
i n  P e n n s y l v a n i a  a n d  I t  w a s  I n a p p r o p r i ­
a t e  u n d e r  c i r c u m s t a n c e s  f o r  N e w  J e r ­
s e y  a s  s i t u s  o f  I n j u r y  t o  d e n y  r i g h t  g i v ­
e n  c l e i m a n t s  u n d e r  P e n n s y l v a n i a  L a w  
t o  s u e  n o n p r o f i t  c o r p o r a t i o n s .  W u e r f f e l  
v .  W e s t l n g h o u s e  C o r p . .  1977. 372 A . 2d 
659. 148 N . J . S u p e r .  327.
6. D e f i n i t i o n s

F o r  p u r p o s e s  o f  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t .  p l a i n t i f f ' s  s u i t  
f o r  b r e a c h  o f  I m p l i e d  w a r r a n t y  b r o u g h t  
a g a i n s t  s u p e r m a r k e t  a r i s i n g  f r o m  I n j u r y  
t o  p l a l n t l . - i ’s  t o o t h  a l l e g e d l y  c a u s e d  b y  
s u b s t a n c e  In  a  m e a t  p r o d u c t  3 0 ld  b y  s u ­
p e r m a r k e t  c o u l d  b e  a  " c l a i m  In  t o r t "  
w h i c h  w o u l d  a l l o w  p l a i n t i f f  t o  c l a i m  t h e  
r o l e  o f  a n  I n j u r e d  p e r  > >n u n d e r  A c t .  
L o h  v .  S a f e w a y  S t o r e s ,  I n c . ,  1980, 422 
A . 2d 16. 47 M d . A p p .  110.

U n d e r  t h e -  J o i n t  T o r t f e a s o r ’s  C o n t r i ­
b u t i o n  A c t ,  a  d e f e n d a n t  w h o s e  r e s p o n s i ­
b i l i t y  a r i s e s  o u t  o f  s t r i c t  l i a b i l i t y  a n d
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§ 1 CONTRIBUTION A M O N G  TORTFEASORS
Note 6
a n o t h e r  d e f e n d a n t  w h o s e  r e s p o n s i b i l i t y  
i ■ d u e  t o  n e g l i g e n c e  m a y  b e  J o i n t  t o r t ­
f e a s o r s .  C a r t e l  C a p i t a l  C o r p .  v .  F i r e c o  
o f  N e w  J e r s e y .  1980. 410 A . 2 d  674. 81 N .  
J .  548. 19 A . L . R . 4 t h  310.

C o u n t y ,  w h o s e  n e g l i g e n c e  w a s  l e s s  
t h a n  p l a i n t i f f s  n e g l i g e n c e  a n d  l e s s  t h a n  
t h a t  o f  g a s  c o m p a n y  w h o s e  n e g l i g e n c e  
e x c e e d e d  p l a i n t i f f s  n e g l i g e n c e ,  w n s  n o t  
a  " J o i n t  t o r t f e a s o r "  f o r  p u r p o s e s  o f  
J o i n t  T o r t f e a s o r s  C o n t r i b u t i o n  L a w ;  
t h u s ,  g a s  c o m p a n y  w a s  n o t  e n t i t l e d  t o  
c o n t r i b u t i o n  f r o m  c o u n t y  b u t  w a s  r e -  

u l r e d  t o  p a y  e n t i r e  J u d g m e n t  m i n u s  
e d u c t i o n  f o r  p l a l n t l r f s  c o n t r i b u t o r y  

n e g l i g e n c e .  N o r a  v .  L i v i n g s t o n  T p . ,  
1980, 410 A . 2d 278, 171 N . J . S u p e r .  579.

T r i a l  c o u r t  c o u l d  p r o p e r l y  d e t e r m i n e  
t h a t  w h e r e  d e f e n d a n t  w a s  d i r e c t l y  l i a b l e  
t o  I n j u r e d  p l a i n t i f f  I t  w a s  a  j o i n t  t o r t ­
f e a s o r  a n d  c o u l d  b e  o r d e r e d  to  p a y  c o n ­
t r i b u t i o n  t o  o n e  c o d e f e n d a n t  a s  w e l l  a s  
*.o I n d e m n i f y  a n o t h e r  c o d e f e n d a n t .  J o n -  
n e l t  v .  C o l o r a d o  F u e l  & I r o n  C o r p . ,  1980, 
398 N . E . 2d  755, 9  M o s s . A p p .  823.

T e r m  " l i a b l e  I n  t o r t , ”  a s  u s e d  In  s t a t ­
u t e  a f f o r d i n g  a  r i g h t  t o  c o n t r i b u t i o n  In 
t h o s e  I n s t a n c e s  w h e r e  t w o  o r  m o r e  p e r ­
s o n s  b e c o m e  J o i n t l y  l i a b l e  In t o r t  f o r  
s a m e  I n j u r y  t o  p e r s o n  o r  p r o p e r t y .  Is 
b r o a d  I n  s c o p e  a n d  n o t  s u i t a b l e  l a n ­
g u a g e  f o r  I m p l y i n g  a  n a r r o w  o r  r e s t r i c t ­
e d  r a n g e  o f  a p p l i c a t i o n  w i t h i n  f r a m e ­
w o r k  o f  p o t e n t i a l  t o r t  d e f e n d a n t s .  H a y -  
o n  v .  C o c a  C o l a  B o t t l i n g  C o .  o f  N e w  
E n g l a n d .  1978, 378 N , E . 2 d  442, 375  M a s s .  
644.
7. C o m m o n  l a w

A b s e n t  a n y  c o n t r a c t u a l  r i g h t ,  b u s i n e s s  
w o u l d  h a v e  n o  r i g h t  o f  c o n t r i b u t i o n  o r  
I n d e m n i f i c a t i o n  a g a i n s t  I n d e p e n d e n t  
c o n t r a c t o r  a s  j o i n t  t o r t - f e a s o r  u n d e r  
M i s s i s s i p p i  l a w -  If b o t h  a c t u a l l y  c o n ­
t r i b u t e d  t o  a c c i d e n t ,  n e i t h e r  h a s  c o m -  
m o n - l a w  r i g h t  o f  c o n t r i b u t i o n  a g a i n s t  
t h e  o t h e r .  R a m s e y  v .  G e o r g i a - P a c i f i c  
C o r p . .  C . A . M i s s .  1979, 597 F .2 d  830, o n  
r e m a n d  518 F . S u p p .  393.

T h i r d - p a r t y  d e f e n d a n t ,  a n  e n g i n e e r i n g  
f i r m .  In  c o m p l a i n t  s e e k i n g  c o n t r i b u t i o n  
o n  t h e o r y  t h a t  f i r m  n e g l i g e n t l y  s u p e r ­
v i s e d ,  t e s t e d .  I n s p e c t e d  a n d  e x a m i n e d  
c o n s t r u c t i o n  w o r k  p e r f o r m e d  b y  c o n ­
t r a c t o r .  w h i c h  w a s  d e f e n d a n t  In  s u i t  f o r  
d a m a g e s  f o r  I n j u r i e s  a r i s i n g  f r o m  g a s  
e x p l o s i o n ,  w a s  p r o t e c t e d  a t  c o m m o n  l a w  
w i t h o u t  a g r e e m e n t  If I t s  l i a b i l i t y  w e r e  
p u r e l y  v i c a r i o u s .  S h e a  v .  B a y  S t a t e  
G a s  C o . .  1981, 418 N . E . 2d  597. 383 M a s s .  
218.

8 .  G e n e r a l l y
U n d e r  P e n n s y l v a n i a  l a w ,  r i g h t  t o  c o n ­

t r i b u t i o n  In  t o r t  a c t i o n  a - I s e s  o n l y  
a m o n g  j o i n t  t o r t - f e a s o r e .  T e a c h  v .  U .
S . .  D . C . P a . 1982, 546 F . S u p p .  526.

M i s s i s s i p p i  J o i n t  t o r t - T e a s o r  c o n t r i b u ­
t i o n s  s t a t u t e  p r o v i d e s  f o r  c o n t r i b u t i o n  
o n l y  a m o n g  j u d r m e n t  d e b t o r s .  R a m s e y  
v .  G e o r g i a - P a c i f i c  C o r p .  C . A . M i s s .  1379. 
597 F . 2 d  891), o n  r e m a n d  518 F . S u p p .  393.

C o n t r i b u t i o n  w i l l  n o t  a r i s e  f r o m  d i s ­
t i n c t  c a u s e s  o f  a c t i o n ,  r e g a r d l e s s  o f  h o w  
s i m i l a r  t h e  e v e n t s  m a y  h a v e  b e e n  o r  
h o w  c l o s e  In t i m e  t h e y  m a y  h a v e  o c ­
c u r r e d .  K l o t z  v .  S u p e r i o r  E l e c .  P r o d ­
u c t s  C o r p . ,  D . C . P a .  198U, 498 F . S u p p .  
1099.

E x c e p t  a s  p r o v i d e d  b y  s t a t u t e ,  t h e r e  
i s  n o  r i g h t  o f  c o n t r i b u t i o n  In  M i s s i s s i p p i  
w h e r e  t h e  p a r t i e s  a r e  j o h  I t o r t - f e a s o r s .  
H a r t f o r d  A c c .  &  I n d e m .  C i .  v .  M i t c h e l l  
B u l c k - P o n i l o c  a n d  E q u i p m e n t  C o . .  D .
O . M i s s .  1979. 479 F . S u p p .  345.

U n d e r  l a w  o f  M l B s . s s i p p I ,  t h e r e  i s  n o  
a p p o r t i o n m e n t  o r  c o n t r i b u t i o n -  b e t w e e n  
o n e  o r  m o r e  o r  a l l  o f  p a r t i e s  g u i l t y  o f  
t o r t i o u s  c o n d u c t .  H o o d  D e a l e r s

T r a n s p o r t  C o . ,  D . C . M I s s . 1 9 7 9 .  472  F .  
S u p p .  250.

I n  R h o d e  I s l a n d ,  c o n t r i b u t i o n  I s  g e n ­
e r a l l y  a v a i l a b l e  b e t w e e n  J o i n t  t o r t ­
f e a s o r s  f o r  n e g l i g e n t  a c t s  t h a t  a r e  t h e  
c o n c u r r i n g  c a u s e s  o f  p l a i n t i f f ' s  I n j u r y .  
T e s t a  v .  W l n q u l s t ,  D . C . R . L 1 9 7 8 ,  451  F .  
S u p p .  388.

T e n n e s s e e ' s  a d o p t i o n  o f  U n i f o r m  C o n ­
t r i b u t i o n  A m o n g  T o r t - F e a s o r s  A c t  l a  I n ­
t e r p r e t e d  a s  h a v i n g -  c h a n g e d  s u b s t a n ­
t i v e  l a w  o f  c o n t r i b u t i o n  o f  T e n n e s s e e .  
P l n z e r  v .  W o o d .  D . C . T e n n .  1979, 82 F . R .  
D . 607.

O n e  w h o  Is s t a t u t o r i l y  l i a b l e  m a y  
n o n e t h e l e s s  r e c o v e r  c o n t r i b u t i o n  f r o m  
a n o t h e r  t o r t - f e a s o r  p u r s u a n t  t o  J o i n t  
T o r t f e a s o r s  C o n t r i b u t i o n  A c t .  P e t e r B c n  
v .  T o l s t o w ,  1982, 445 A . 2 d  84. 184 N . J .  
S u p e r .  84.

T h e r e  a r „  t w o  p r e r e q u i s i t e s  t o  r i g h t  o f  
c o n t r i b u t i o n  a m o n g  n e g l i g e n t  p a r t i e s ;  
c o m m o n  l i a b i l i t y  b e c a u s e  o f  s u c h  n e g l i ­
g e n c e  a n d  p a r t y  c l n l m i n g  c o n t r i b u t i o n  
p a i d  m o r e  t h a n  i t s  s h a r e  o f  c o m m o n  l i a ­
b i l i t y .  N o r a  v . L i v i n g s t o n  T p . ,  1980, 410 
A . 2d  278, 171 N . J . S u p e r .  579.

O n l y  r e q u i r e m e n t  f o r  e l i g i b i l i t y  u n d e r  
L ' n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  Is  t h a t  p e r s o n s  J o i n t l y  o r  
s e v e r a l l y  bn  l i a b l e  i n  t o r t  f o r  s a m e  I n j u ­
r y  t o  p e r s o n  o r  p r o p e r t y .  C l a r k  v .  
B r o o k s .  D e l . S u p e r . 1 9 7 7 ,  377 A . 2 d  366, a f ­
f i r m e d  391 A , 2d  747.

R e l a t i o n s h i p  a m o n g  t h e m s e l v e s  o f  
t h o s e  l i a b l e  t o  I n j u r e d  p a r t y  o r  a  c o m ­
m o n  b a s i s  o f  l i a b i l i t y  Is  n o t  a  f a c t o r  In  
d e t e r m i n i n g  e l i g i b i l i t y  u n d e r  U n i f o r m  
C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  A c t .  
Id .

I n  t h e  a b s e n c e  o f  a  c l e a r  l e g i s l a t i v e  
m a n d a t e  t o  t h e  c o n t r a r y ,  t h e  It t e r e s t  o f  
t h e  S l a t e  b o t h  In  o b t a i n i n g  r e p o s e  a n d  
In  h a v i n g  a  t i m e l y  o p p o r t u n i t y  f o r  t h e  
I n v e s t i g a t i o n  o f  c l a i m s  a g a i n s t  I t  m u B t  
y i e l d  t o  t h e  o v e r r i d i n g  e q u i t i e s  w h i c h  
u n d e r p i n  t h e  c o n t r i b u t i o n  l u w s .  M a r k e y  
v .  S k o g .  1974, 322 A . 2 d  613, 129 N . J .  
S u p e r .  192,

E s s e n t i a l  e l e m e n t s  f o r  c o n t r i b u t i o n  In 
t o r t  u c t l u n  u r e  c o m m o n  l i a b i l i t y  o f  j o i n t  
t o r t - f e a s o r s  t o  a n  I n j u r e d  p a r t y  a n d  
p a y m e n t  b y  o n o  o f  t o r t - f e a s o r s  o r  m o r e  
t h a n  h i s  s h a r e  n f  t h a t  l i a b i l i t y .  N a t i o n ­
w i d e  M u t .  I n s .  Co . v. M a r c l n k o ,  1980, 
436 N . E . 2 d  5 5 1 ,  O h i o  C o m . P I .  .

B a s i s  f o r  c o n t r i b u t i o n  l i e s  In  t h e  r e l a ­
t i o n s h i p  b e t w e e n  t o r t - f e a s o r s  t h e m ­
s e l v e s .  n o t  o n  t h e i r  c o m m o n  l i a b i l i t y  t o  
t h e  i n j u r e d  p a r t y .  Id .

J o i n t  t o r t - f e a s o r ,  w h o  p a y s  m o r e  t h a n  
h i s  p r o p o r t i o n a t e  s h a r e  o f  c o m m o n  l i a ­
b i l i t y  a f t e r  e f f e c t i v e  d a t e  o f  C o n t r i b u ­
t i o n  A m o n g  J o i n t  T o r t f e a s o r s  A c t  a s  r e ­
s u l t  o f  I n j u r y  w h i c h  w a s  s u f f e r e d  p r i o r  
t o  e f f e c t i v e  d a t e  o f  A c t .  m a y  a s s e r t  
c l a i m  t o  r e c o v e r  a m o u n t  w h i c h  h e  p a i d  
In  e x c e s s  o f  h i s  p r o p o r t i o n a t e  s h a r e  o f  
c o m m o n  l i a b i l i t y .  N a t i o n a l  M u t .  I n s .  
C o .  v .  W h l t m e r .  1982, 435 N . E . 2 d  1121, 70 
O h i o  S t . 2d 149, 24 0 . 0 . 3 d  2-,8.

L a n g u a g e  o f  s t a t u t e  p r o v i d i n g  t h a t  
w h e n  t w o  o r  m o r e  p e r s o n s  b e c o m e  
J o i n t l y  l i a b l e  In  t o r t  f o r  s a m e  I n j u r y  t o  
p e r s o n  o r  p r o p e r t y ,  t h e r e  e h e i !  b e  r i g h t  
o f  c o n t r i b u t i o n  a m o n g  t h e n  r e q u i r e s  
t h a t  p o t e n t i a l  c o n t r i b u t o r  bo  d i r e c t l y  
l i a b l e  t o  p l a i n t i f f .  L i b e r t y  M u t .  I n n .  C o .  
v .  W e s t e r l l n d .  1978. 373 N . K . 2 d  i f  I .  374 
M a s s .  524. .  .

R i g h t  o f  c o n t r i b u t i o n  la  o f  s t a t u t o r y  
o r i g i n  In  S o u t h  D a k o t a .  D e h n  v .  P r o u -  
t y .  S . D .  1982. 321 N . W . 2d 534.

E a c h  j o i n t  t o r t - f e a s o r  I s  r e s p o n s i b l e  
f o r  w r o n g  a n d  t h e y  m a y  b e  s u e d  J o i n t l y  
o r  s e v e r a l l y ,  s u b j e c t  . l o w e v e r .  t o  r i g h t  
o f  c o n t r i b u t i o n  a m o n g  t h e m ,  w h i c h  
r i g h t  m a y  h e  e x e r c i s e d  b y  d e f e n d i n g
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p a r t y  In  p r i n c i p a l  a c t i o n .  W h i t i n g  v. 
H o f f l n o .  1980. 294 N . W . 2 d  921. -----  S . D .

C o m p a r a t i v e  n e g l i g e n c e  s t a t u t e  d o e s  
n o t  a f f e c t  a c t i o n  f o r  c o n t r i b u t i o n  b e ­
t w e e n  t w o  J o i n t  t o r t - f e a s o r s  t i n d e r  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  J o i n t  T o r t ­
f e a s o r s  A c t .  L i b e r t y  M u t .  I n s .  C o .  v . 
G e n e r a l  M o t o r s  C o r p . ,  1982. 653 P . 2 d  96. 
—  H a w a i i  — .

W h e r e  b o t h  n e g l i g e n c e  a n d  s t r i c t  
p r o d u c t s  l i a b i l i t y  s o u n d e d  In  t o r t ,  q u e s ­
t i o n  o f  c o n t r i b u t i o n  b e t w e e n  d e f e n d a n t  
t o r t - f e a s o r s  w a s  p r o p e r l y  d e c i d e d  u n d e r  
t h e  U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  a s  a d o p t e d  In  N e w  M e x i c o .  
S a n c h e *  v .  C i t y  o f  E s o a n o l a ,  A p p .1 9 8 0 ,  
615 P . 2 d  993, 94 N . M .  993.

I n  c a s e  w h i c h  I n v o l v e s  I n j u r y  t h a t  Is  
n o t  d i v i s i b l e ,  a p p o r t i o n m e n t  c a n n o t  r a ­
t i o n a l l y  b e  a p p l i e d .  C h r y s l e r  C o r p .  v . 
T o d o r o v l c h ,  W y o .1 9 7 8 ,  580 P . 2 d  1123.

J u r i s d i c t i o n  i n  m a t t e r s  c o n c e r n i n g  
c o n t r i b u t i o n  i s  c o n c u r r e n t l y  In c o u r t s  o f  
l a w  a n d  c o u r t s  o f  e q u i t y .  C e l o t e x  C o r p .  
v .  C a m p b e l l  R o o f i n g  a n d  M e t a l  W o r k s .  
I n c . ,  M ls s .1 9 7 7 .  352 S o .2 d  1316.
9 .  N a t u r e  o f  r i g h t

R e c o v e r y  u n d e r  t h e  P e n n s y l v a n i a  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t  Is a  r e c o v e r y  In  a s s u m p s i t  o r  c o n ­
t r a c t  r a t h e r  t h a n  In  t o r t .  M a t t e r  o f  
R e a d i n g  C o . .  P , C . P a . t 9 7 5 .  401 F . S u p p .  
1249.

C o n t r i b u t i o n .  I n d e m n i t y  a n d  a p p o r ­
t i o n m e n t  a r e  e a c h  p r o c e d u r e s  t o  a p ­
p r o x i m a t e  a n  e q u i t a b l e  d i v i s i o n  o f  r e ­
s p o n s i b i l i t y  b e t w e e n  d e f e n d a n t s  w h o  a r e  
J o i n t l y  l i a b l e  t o  p l a i n t i f f  a n d .  s.b s u c h ,  
e q u i t a b l e  p r i n c i p l e s  a r e  a p p l i e d .  E m -  
b r o y  v .  B o r o u g h  o f  W e s t  M i f f l i n ,  1978, 
390 A . 2d  765. 257 P a . S u p e r .  168.

C l a i m  f o r  c o n t r i b u t i o n  Is  n c l l o n  s e p a ­
r a t e  a n d  d i s t i n c t  f r o m  u n d e r l y i n g  t o r t ;  
r i g h t s  a n d  o b l i g a t i o n s  o f  t o r t - f e a s o r s  
f l o w ,  n o t  f r o m  t o r t ,  b u t  f r o m  J u d g m e n t  
o r  s e t t l e m e n t  '' e l f .  C o n i a r l s  v .  V a i l  
A s s o c i a t e s .  In , . . .  1978. 586 P . 2 d  224, 196 
C o l o .  392.

S u i t  f o r  c o n t r l h u t l u n  is.  w h e t h e r  in  
e q u i t y  o r  a t  l a w .  n o t  e x  d e l i c t o  i n  n a ­
t u r e .  S e c u r i t y  F i r e  P r o t e c t i o n  C o . .  I n c .  
v . C i t y  o f  R i p l e y .  T e n n . A p p . 1 9 8 0 ,  608  S .  
W . 2 d  874.

10. C o m m a c i  l i a b i l i t y
R i g h t  o f  c o n t r i b u t i o n  m u s t  a r i s e  f r o m  

t h e  d u t y  e a c h  o f  t h e  w r o n g d o e r s  o w e s  t o  
t h e  i n j u r e d  p a r t y  a n d  n o t  f r o m  a n y  o b l i ­
g a t i o n s  o f  t n e  w r o n g d o e r s  a m o n g  t h e m ­
s e l v e s .  F l 8 c h b a c h  &  M o o r e  I n t e r n .  
C o r p .  v . C r a n e  B a r g  R -1 4 .  C . A . M d . 1980, 
032 F . 2 d  1123.

W h e r e  o u t c o m e  o f  c l a i m  o f  d e f e n d a n t  
I "  I t e d  S t a t e s  a g a i n s t  t h i r d - p a r t y  d e ­
f t  l a n t  w a s  n o l  d e r i v a t i v e  o f  o r  d e t e r -  
i u . . . e d  b j  o u t c o m e  o f  p l a i n t i f f ' s  c l a i m  
a g a l r . i t  U n i t e d  S t a t e s ,  t h e r e  w a s  a l l e g a ­
t i o n  o f  s e p a r a t e  a n d  n o t  J o i n t  t o r t s ,  a n d ,  
u n d e r  P e n n s y l v a n i a  l a w ,  c o n t r i b u t i o n  
w a s  n o t  a p p r o p r i a t e .  T e s c h  v . U .  S . .
D . C . P a . 1982, 546 F . S u p p .  526.

U n d e r  X ' e n n s y l v a n l a  l a w ,  t w o  p e r s o n s  
a r e  n o t  a c t i n g  J o i n t l y  f o r  p u r p o s e s  o f  
c o m m i t t i n g  J o i n t  t o r t  If a c t s  o f  o r i g i n a l  
w r o n g d o e r  a n d  J o i n t  t o r t - f e a s o r  a r e  s e v ­
e r a b l e  a s  t o  t i m e ,  n e i t h e r  h a v i n g  o p p o r ­
t u n i t y  t o  g u a r d  a g a i n s t  o t h e r ' s  a c t s  a n d  
e a c h  b r e a c h i n g  d i f f e r e n t  d u t y  o w e d  t o  
p l a i n t i f f .  I d .

I n  p r i n c i p l e ,  r i g h t  o f  c o n t r i b u t i o n  
r e s t s  u p o n  c o m m o n  l i a b i l i t y  o f  w r o n g ­
d o e r s  f o r  l o s s  n o t w i t h s t a n d i n g  f a c t  t h a t  
l i a b i l i t y  o f  e a c h  w r o n g d o e r  m a y  r e s t  o n  
d i f f e r e n t  g r o u n d ;  h e  / e v e r ,  a n y  e n t i t l e ­
m e n t  t o  c o n t r i b u t i o n  w h i c h  a  c o n c u r r e n t

Note 10
w r o n g d o e r  m a y  h a v e  f r o m  a n o t h e r  c u l ­
p a b l e  p a r t y  a r i s e s  f r o m  d u t y  e a c h  o f  
w r o n g d o e r s  o w e s  t o  i n j u r e d  p a r t y ,  n s  
o p p o s e d  t o  o b l i g a t i o n  r u n n i n g  a m o n g  
t h e m s e l v e s .  F i s c h h a c h  &  M o o r e  I n t e r n .  
C o r p .  v. C r a n e  B a r g e  R  14. D .O .M d .1 9 7 9 ,  
176 F . S u p p .  282. a f f i r m e d  632 F . 2 d  1123.

M i s s i s s i p p i  s t a t u t e  g o v e r n i n g  a p p o r ­
t i o n m e n t  o r  c o n t r i b u t i o n  Is  a p p l i c a b l e  
o n l y  In  a n  a c t i o n  f o r  d a m a g e s  w h e r e  
J u d g m e n t  Is  r e n d e r e d  a g a i n s t  t w o  o r  
m o r e  d e f e n d a n t s  J o i n t l y  a n d  s e v e r a l l y  o s  
J o i n t  t o r t - f e a s o r s  a n d  Is i n a p p l i c a b l e  In 
s i t u a t i o n  w h e r e  d e f e n d a n t  Is s u e d  a l o n e  
a s  a  t o r t - f e a s o r .  H o o d  v .  D e a l e r s  
T r a n s p o r t  C o . .  D . C . M l s s .  1979, 172 F .
S u p p .  250.

U n d e r  S o u t h  D a k o t a  l a w .  c o n t r i b u t i o n  
Is d e v i c e  t h r o u g h  w h i c h  p o r t i o n  o f  l i a ­
b i l i t y  c a n  b e  s h i f t e d ,  h u t  p a r t y  Is e n ­
t i t l e d  t o  c o n t r i b u t i o n  o n l y  w h e n  t h e r e  Is 
J o i n t  o r  s e v e r a l  l i a b l i l t v ,  a n d  t h e  m e r e  
f a c t  o f  c o n c u r r e n t  n e g l i g e n c e  o r  f a u l t  
d o e s  n o t  g i v e  r l s o  t o  r i g h t  o f  c o n t r i b u ­
t i o n .  P a r k e r  v .  S t e t s o n - R o s s  M a c h .  Co . ,  
I n c . .  D .C .S . D . 1 9 7 7 .  427 F . S u p p .  249.

R e t a i l e r  w a s  e n t i t l e d  t o  c o n t r i b u t i o n  
u n d e r  J o i n t  T o r t f e a s o r ’s  C o n t r l b u l l o n  
A c t .  w h e r o  I t h a d  n e g l i g e n t l y  s e r v i c e d  
f l r e - e x t l n g u l s h l n g  s y s t e m  n n d  h a d  so ld  
d e f e c t i v e  s y s t e m  m a n u f a c t u r e d  b y  d e ­
f e n d a n t .  s i n c e  d a m a g e s  r e s u l t e d  f r o m  
w r o n g f u l  a c t ,  n e g l e c t  o r  d e f a u l t  o f  b o t h  
r e t a i l e r  a n d  m a n u f a c t u r e r .  C a r t e l  C a p i ­
t a l  C o r p .  v. F i r e c o  o f  N e w  J e r s e y ,  1980, 
410 A . 2d  674. 81 N . J .  548. 19 A . L . R . 4 t h  
310.

T o r t - f e a s o r  o r i g i n a l l y  c a u s i n g  I n j u r y  
a n d  p h y s i c i a n  w h o  s u b s e q u e n t l y  a g g r a ­
v a t e s  o r  c a u s e s  n e w  I n j u r y  a r e  n o t  J o i n t  
t o r t - f e n s o r s .  L a s p r o g a t a  v. Q u a l l s .  
1979, 397 A . 2d  803. —  P a . S u p e r .  — .

I n  o r d e r  t o  r e c o v e r  o n  c l a i m  f o r  c o n ­
t r i b u t i o n  i t  Is n e c e s s a r y  t o  e s t a b l i s h  
t h n t  d e f e n d a n t  w a s  j o i n t l y  o r  s e v e r a l l y  
l i a b l e  In  t o r t .  S t o n e  &  V v e b s t e r  E n g i ­
n e e r i n g  C o r p .  v. H e y l  &  P a t t e r s o n ,  In c . ,  
1978. 395 A . 2d  1359. —  P a . S u p e r .  — .

I n  o r d e r  f o r  t o r t - f e a s o r  t o  b e  e n t i t l e d  
t o  c o n t r i b u t i o n  f r o m  a n o t h e r  t o r t - f e a s o r  
w h o s o  n e g l i g e n c e  b u s  c o n c u r r e d  In p r o ­
d u c i n g  I n j u r y  t o  t h i r d  p e r s o n ,  s u c h  t h i r d  
p e r s o n  m u s t  h a v e  a n  e n f o r c e a b l e  c a u s e  
o f  a c t i o n  n o l  o n l y  a g n i n s t  t o r t - f e a s o r  
s e e k i n g  c o n t r i b u t i o n  b u t  a l s o  a g a i n s t  
o n e  f r o m  w h o m  c o n t r i b u t i o n  Is  s o u g h t .  
R i g s b y  v. T y r e ,  D e l . S u p e r .  1977. 380 A . 2d

W h e r e  h o u s e  v e n d o r s  a n d  r e a l  e s t a t e  
b r o k e r s  w e r e  J o i n t  t o r t - f e a s o r s  w i t h  
e x t e r m i n a t o r  I n  c a u s i n g  t h e  s a m e  i n j u r y  
o r  d a m a g e  t o  h o u s e  p u r c h a s e r s ,  a l ­
t h o u g h  l i a b i l i t y  o f  e x t e r m i n a t o r  a r o s e  
b y  v i r t u e  o f  s t a t u t e  a n d  l i a b i l i t y  o f  t h e  
v e n d o r s  a n d  b r o k e r s  a r o s e  o u t  o f  c o m -  
m o n - l a w  p r i n c i p l e s ,  a l l  p a r t i e s  w e r e  
w i t h i n  p u r v i e w  o f  J o i n t  T o r t f e a s o r s  
C o n t r i b u t i o n  L a w .  N e v e r o s k l  v .  B l a i r ,  
1976, 358 A . 2d  473. 141 N . J . S u p e r .  365.

T r u e  t e s t  f o r  c o n t r i b u t i o n  Is  J o i n t  l i a ­
b i l i t y ,  n o t  J o i n t ,  c o m m o n  o r  c o n c u r r e n t  
w r o n g s .  I d .

I t  I s  c o m m o n  l i a b i l i t y  a t  t h e  t i m e  of  
t h e  a c c r u a l  o f  p l c l n t l f f ' s  c a u s e  o f  a c t i o n  
w h i c h  Is t h e  s i n e  q u a  n o n  o f  d e f e n d a n t ' s  
c o n t r i b u t i o n  r i g h t :  I f  t h » r e  Is  c o m m o n  
l i a b i l i t y  t o  p l a i n t i f f  a t  t . . a t  t i m e ,  t h a t  
Is ,  c o m m o n  l i a b i l i t y  a s  a  m a t t e r  o f  f a c t  
e v e n  t h o u g h  t h e n  u n a d j u d i c a t e d ,  d e ­
f e n d a n t  c a n n o t  h e  d e p r i v e d  o f  h i s  i n c h o ­
a t e  r i g h t  b y  r e a s o n  o f  p l a i n t i f f ' s  lo s s  
t h e r e a f t e r  o f  h i s  o w n  r i g h t  o f  d i r e c t  a c ­
t i o n  a g a i n s t  t h e  J o i n t  t o r t f e a s o r .  M a r -  
k e y  v .  S k o g ,  1974, .322 A .2 d  513. 129 N . J .  
S u p e r .  192.

C o n t r i b u t i o n  Is a p p r o p r i a t e  b e t w e e n  
p e r s o n s  w h o  a r e  l i a b l e  J o i n t l y  In t o r t  f o r  
t h e  s a m e  i n j u r i e s ,  e v e n  i f  t h e y  a r e  l i a -
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ble  o n  d i f f e r e n t  t h e o r i e s  o f  t o r t  l i a b i l i t y ;  
t h u s ,  a  n e g l i g e n t  d e f e n d a n t  m a y  o b t a i n  
c o n t r i b u t i o n  f r o m  a  p e r s o n  w h o  w a s  
J o i n t l y  l i a b l e  o n  t h e o r y  o f  s t r i c t  l i a b i l i t y ,  
a n d  t h e  c o n v e r s e  Is  a l s o  t r u e .  W o l f e  v . 
F o r d  M o t o r  C o . .  1982. 134 N . E . 2 d  1008. 
388 M a s s .  95 .

C o n t r i b u t i o n  r e q u i r e s  t h e  p a r t i e s  t o  
s h a r e  t h e  l i a b i l i t y  o r  b u r d e n  a n d  In a p ­
p r o p r i a t e  w h e r e  t h e r e  Is a  c o m m o n  l i a ­
b i l i t y  a m o n g  t h e  p a r t i e s .  D e h n  v . 
P r o u t y ,  S . D .  1982. 321 N . W . 2 d  534.

T h e  o b l i g a t i o n  o f  t h e  U n i f o r m  C o n t r i ­
b u t i o n  A m o n g  T o r t f e a s o r s  A c t  t o  c o n ­
t r i b u t e  t o w a r d  a  p a y m e n t  o f  a  J u d g m e n t  
Is  p r e d i c a t e d  o n  J o i n t  o r  s e v e r a l  l i a b i l i ­
ty .  S a n c h e z  v .  C i t y  o f  E s p a n o l a ,  A p p .  
1980, 615 P . 2 J  993. 94 N . M .  993.

W h e n  m u l t i p l e  p a r t i e s  a r e  r e s p o n s i b l e  
f o r  t h e  s a m e  I n j u r y ,  a n d  a l l  a r e  f o u n d  
l i a b l e ,  e a c h  a n d  e v e r y  o n e  o f  t h e m  Is a  
J o i n t  t o r t - f e a s o r  a n d  Is  r e q u i r e d  b y  t h e  

- u n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  t o  c o n t r i b u t e  h i s  p r o  r a t a  
s h a r e  o f  J u d g m e n t  a g a i n s t  t h e m  a l l .  I d .

C o m m o n  l l a b l l l t v  f o r  c o n t r l b u t l  .1 p u r ­
p o s e s  I s  d e t e r m i n a b l e  o s  o f  t h e  d a t e  o f  
a c c r u a l  o f  p l a i n t i f f ' s  c l a i m ,  t d .

E v i d e n c e  s u s t a i n e d  f i n d i n g  t h a t  r . o n e  
o f  t h e  d e f e n d a n t s  a c t e d  a s  a g e n t s  In 
c o n n e c t i o n  w i t h  p u r c h a s e  o f  l a n d  a n d  
t h a t  n o n e  o f  p l a i n t i f f s  w e r e  J o i n t  t o r t ­
f e a s o r s  w i t h  a n v  o f  t h e  d e f e n d a n t s  w i t h  
r e s p e c t  t o  t h e  t r a n s a c t i o n ,  s o  t h a t  n l n i n -  
t l f f s  w e r e  n o t  e n t i t l e d  l o  I n d e m n i t y  o r  
c o n t r i b u t i o n  f r o m  d e f e n d a n t s .  S h n h n n  
v. S t r y k e r .  1976. 560  P .2 d  540. 90 N . M .  
119.

S u p p l i e r  o f  f e r t i l i z e r  s p r e a d e r  w a s  n o t  
e n t i t l e d  t o  c o n t r i b u t i o n  f r o m  m a n u f a c ­
t u r e r s  w h e r e  t h o s e  p a r t i e s  w e r e  n o t  
J o i n t  t o r t - f e n s o r s  a n d  d i d  n o t  s h a r e  
c o m m o n  l i a b i l i t y .  L a r s o n  M a c h . ,  I n c .  v .  
W a l l a c e .  1980, 6011 S . W . 2 i l  I.  —  A r k .

11. A c c r u a l  o f  r i g h t
O r d e r s  s e v e r i n g  f o r  t r i a l  a s b e s t o s - r e ­

l a t e d  p e r s o n a l  I n j u r y  c l a i m s  a g a i n s t  
t h o s e  d e f e n d a n t  m a n u f a c t u r e r s  w h o  h a d  
n o t  f i l e d  f o r  b a n k r u p t c y  w e r e  n o t  f i n a l  
f o r  p u r p o s e  o f  a p p e a l  n o t w i t h s t a n d i n g  
c o n t e n t i o n  t h u t  s e v e r a n c e  w o u l d  p r e ­
c l u d e  n o n b a n k r u p t  d e f e n d a n t s  f r o m  r e ­
c o v e r i n g  c o n t r i b u t i o n  f r o m  t h e  b a n k r u p t  
d e f e n d a n t s  o r  m a i n t a i n i n g  a c t i o n  f o r  
c o n t r i b u t i o n  a n d  a p p o r t i o n e d  d a m a g e s  
o r  w o u l d  p r e c l u d e  c l a i m s  t h a t  t h o s e  d e ­
f e n d a n t s  w h o  f i l e d  b a n k r u p t c y  w e r e  
w h o l l y  o r  p a r t i a l l y  r e s p o n s i b l e  f o r  t h e  
i n j u r i e s  a n i l  n o t w i t h s t a n d i n g  p r o s p e c t  o f  
b a n k r u p t c y  c o u r t  o r d e r s  o f  d i s c h a r g e .  
M a t t h e w s  v .  J o h n s - M a n v l l l c  C o r p . .  1982, 
453 A . 2d  3 6 2 ,   P a . S u p e r .  — .

R i g h t  t o  c o n t r i b u t i o n  o r  I n d e m n i t y  
d o e s  n o t  a c c r u e  u n t i l  a f t e r  J u d g m e n t  Is  
e n t e r e d  a g a i n s t  a  d e f e n d a n t .  C o l a  v. 
P a c k e r .  197 8 ,  383 A . 2 d  460. 156 N . J . S u ­
p e r .  77.

A  d e f e n d a n t ' s  r i g h t  t o  c o n t r i b u t i o n  
f r o m  a  j o i n t  t o r t - f e u s o r  Is  a n  I n c h o a t e  
r i g h t  w h i c h  d o e s  n o t  r i p e n  I n t o  a  c a u s e  
o f  a c t i o n  u n t i l  h e  h a s  p a i d  m o r e  t h a n  
h i s  p r o  r a t a  p o r t i o n  o f  t h e  J u d g m e n t  o b ­
t a i n e d  a g a i n s t  h i m  b y  p l a i n t i f f :  I t  Is  a t  
t h a t  p o i n t  t h a t  h i s  c a u s e  o f  a c t i o n  f o r  
c o n t r i b u t i o n  a c c r u e s .  M a r k c y  v . S k o g ,  
1974. 322  A . 2 d  513. 129 N . J . S u p e r .  192.

E v e n  t h o u g h  e q u i t y  f o r  c o n t r i b u t i o n  
a r i s e s  a t  t l m a  o f  c r e a t i o n  o f  r e l a t i o n s h i p  
b e t w e e n  p a r t i e s ,  r i g h t  t o  s u e  t h e r e f o r e  
a c c r u e s  w h e n  p a r t y  h a s  p a i d  m o r e  t h a n  
h i s  s h a r e  o f  J o i n t  o b l i g a t i o n .  N a t i o n a l  
M u t .  I n s .  C o .  v .  W h l l m e r .  1982, 435 N .
E . 2 d  1121.  7U O h i o  S t . 2 d  149. 24 0 . 0 . 3 d  
218.

N o  c u u s e  o f  e c t l o n  f o r  c o n t r i b u t i o n  
a c c r u e s  t o  J o i n t  t o r t - f e a s o r  u n t i l  t h e r e  
h a s  b e e n  J u d g m e n t  a g a i n s t  h i m  o r  s e t ­

t l e m e n t  o f  c l a i m .  C o n l a r l s  v .  V a i l  A s ­
s o c i a t e s ,  I n c . .  1978, 586 P . 2 d  221. 196 
C o l o .  392.
12. W a n t o n  o r  w i l l f u l  n e g l i g e n c e

A n  a c t i v e  t o r t - f e a s o r  d o e s  n o t  h a v e  a  
r i g h t  t o  I n d e m n i f i c a t i o n  f o r  l a w f u l  d a m ­
a g e s  h e  h a s  p a i d  t o  a n  I n j u r e d  t h i r d  
p a r t y  f r o m  a  j o i n t  t o r t - f e a s o r  g u i l t y  o f  
w a n t o n  o r  w i l l f u l  m i s c o n d u c t  w h i c h  
c o n t r i b u t e d  t o  t h e  i n j u r i e s  w h e r e  t h e  
t h i r d - p a r t y  t o r t - f e a s o r  w a s  a n  " e m p l o y ­
e r "  u n d e r  t h e  W o r k m e n ' s  C o m n e n s a t l o n  
A c t .  S e a b o a r d  C o a s t  L i n e  R .  C o .  v .  
S m i t h ,  F l a .  1978, 359 S o . 2 d  12 7.
13. I m u r e r *

U n d e r  M a r y l a n d  l a w ,  w h e r e  o n e  p a r t y  
w a s  e n t i t l e d  t o  I n d e m n i t y  f r o m  a n o t h e r ,  
t h e  r i g h t  t o  I n d e m n i t y  w a s  n o t  d e f e a t e d  
h y  t h e  f a c t  t h a t  t h e  l o s s  t o  b e  I n d e m n i ­
f i e d  f o r  w a s  a c t u a l l y  p a i d  b y  n n  I n s u r ­
a n c e  c o m p a n y .  T i l l m a n  v .  W h e a t o n -  
H a v e n  R e c r e a t i o n  A s s ' n .  I n c . ,  C . A . M d .  
1978. 580 F . 2 d  1222.

O w n e r s  o f  a d j o i n i n g  p r o p e r t y  a n d  c o n ­
t r a c t o r .  a g a i n s t  w h o m  t h e  c l a i m s  o f  
o w n e r s  o f  b u i l d i n g  f o r  d a m a g e  r e s u l t i n g  
f r o m  f i t e  s p r e a d i n g  f r o m  t h e  a d j o i n i n g  
p r o p e r t y  t o  b u i l d i n g  n n d  r e s u l t i n g  f r o m  
c o n t r a c t o r ' s  d e m o l i t i o n  o f  t h e  a d j o i n i n g  
p r o p e r l y  w e r e  r e l e a s e d  a f t e r  t h e  c l a lm H  
w e i c  s e t t l e d ,  w e r e  n o t  " J o i n t  t o r t ­
f e a s o r s "  w i t h  I n s u r a n c e  a g e n t  a g a i n s t  
w h o m  p r o p e r t y  o w n e r s  s o u g h t  t o  r e ­
c o v e r  f o r  a  b r e a c h  o f  p r o m i s e  t o  s e c u r e  
f i r e  I n s u r a n c e .  H u f f  v .  H a r t m u g h ,  1981. 
135 A . 2d 1(18, 19 M d . A p p .  661.

A b s e n t  s t a t u t o r y  p r o h i b i t i o n ,  p r o v i ­
s i o n s  o f  a u t o m o b i l e  l i a b i l i t y  p o l i c y  e x ­
c l u d i n g  f r o m  c o v e r a g e  m e m b e r s  o f  I n ­
s u r e d ' s  f a m i l y  o r  h o u s e h o l d  a r e  v a l i d  
a n d  r e l i e v e  I n s u r e r  f r o m  p a y m e n t  o f  
J u d g m e n t  a g a i n s t  I t s  I n s u r e d  r e c o v e r e d  
b y  w a y  o f  c o n t r i b u t i o n  h y  a  J o i n t  t o r t  
f e a s o r  w h e n  t h u t  J u d g m e n t  Is b a s e d  o n  
I n j u r y  t o  I n s u r e d ' s  s p o u s e ;  U n i f o r m  
C o n t r i b u t i o n  A m o n g  J o i n t  T o r t f e a s o r s  
A c t  d o e s  n o l  p r o h i b i t  f a m i l y  e x c l u s i o n  
c l a u s e s  In s u c h  s i t u a t i o n .  F l o r i d a  F a r m  
B u r e a u  I n s .  C o . V. G o v e r n m e n t  E m p .  
I n s .  C o . .  F l a .  1980. 387 S o . 2 d  932.

P o l i c y  e x c l u s i o n  f o r  r e s i d e n t  f n m l l y  
m e m b e r s  In a u t o m o b i l e  l i a b i l i t y  p o l i c y  Is 
n o t  a p p l i c a b l e  in  c o n t r i b u t i o n  c a s e s .  
J o n e s  v. H a r w l c k ,  F l a . A p p . I960,  386 S o .  
2d  7.

17. E m p l o y e r  a n d  e m p l o y e e  r e l a t i o n s h i p
L ' n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­

f e a s o r s  A c t  w a s  a p p l i c a b l e  t o  s i t u a t i o n  
w h e r e  b o t h  e m p l o y e r  h o s p i t a l  a n d  p h y ­
s i c i a n  e m p l o y e e  w e r e  s e v e r a l l y  l i a b l e  f o r  
s a m e  I n j u r y  to  p a t i e n t .  B l a o k s h e a r  v. 
C l a r k .  D e l . 1978. 391 A . 2 d  747 .

W h e r e  s o l e  Im s ls  o f  l i a b i l i t y  o f  a n  e m ­
p l o y e r  Is n e g l i g e n c e  o f  e m p l o y e e ,  If e m ­
p l o y e r  Is r e q u i r e d  t o  c o m p e n s a t e  I n j u r e d  
p e r s o n ,  e m p l o y e r  c a n  o r d i n a r i l y  r e q u i r e  
e m p l o y e e  t o  r e i m b u r s e  e m p l o y e r  f o r  
a m o u n t  p a i d  t o  I n j u r e d  p e r s o n ,  b u t  e m ­
p l o y e r  c a n n o t  b e  h e l d  l i a b l e  u n l e s s  e m ­
p l o y e e  Is s h o w n  t o  h e  h e l d  l i a b l e ;  
b e r i c e .  If a b s e n c e  o f  c u l p a b i l i t y  o n  p a r t  
o f  e m p l o y e e  to  I n j u r e d  p e r s o n  h a s  b e e n  
e s t a b l i s h e d  b y  l i t i g a t i o n ,  e m p l o y e r  c a n ­
n o t  b e  h e l d  l i a b l e  t o  I n j u r e d  p e r s o n .  
C l a r k  v. B r o o k s .  D e l . S u p e r . 1 9 7 7 .  377 A .  
2d  365, a f f i r m e d  391 A . 2 d  747.

E m p l o y e e ' s  l i a b i l i t y  f o r  h i s  o w n  n e g l i ­
g e n c e  Is n o t  d e p e n d e n t  o n  n e g l i g e n c e  o f  
e m p l o y e r  n o r  Is e m p l o y e e  e n t i t l e d  t o  
r e i m b u r s e m e n t  b y  e m p l o y e r .  I d .

E m p l o y e e  a n d  e m p l o y e r  a r e  b o t h  l i a ­
b l e  In t o r t  u n d e r  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t  f o r  s a m e  I n j u r y  
t o  p e r s o n  o r  p r o p e r t y .  I d .

U n d e r  L 'n i f o r m  C o n t r i b u t i o n  A m o n g  
T o r t f e a s o r s  A c t ,  I t  Is  n o t  s i n e  q u a  n o n  
t h a t  s u i t  h e  b r o u g h t  a g a i n s t  e i t h e r  o r

64
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p a r t y  In  p r i n c i p a l  a c t i o n .  W h i t i n g  v. 
H o f f l n e .  1980. 291 N . W . 2 d  921, —  S . D .

C o m p a r a t i v e  n e g l i g e n c e  s t a t u t e  d o e s  
n o t  a f f e c t  a c t i o n  f o r  c o n t r i b u t i o n  b e ­
t w e e n  t w o  J o i n t  t o r t - f e a s o r s  u n d e r  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  J o i n t  T o r t ­
f e a s o r s  A c t .  L i b e r t y  M u t .  I n s .  C o .  v .  
C e n e r n l  M o t o r s  C o r p . .  1982, 652 P . 2 d  96. 
—  H a w a i i  — .

W h e r e  b o t h  n e g l i g e n c e  a n d  s t r i c t  
p r o d u c t s  l i a b i l i t y  s o u n d e d  In  t o r t ,  q u e s ­
t i o n  o f  c o n t r i b u t i o n  b e t w e e n  d e f e n d a n t  
t o r t - f e a s o r s  w n s  p r o p e r l y  d e c i d e d  u n d e r  
t h o  U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  a s  a d o p t e d  in  N e w  M e x i c o .  
S a n c h e z  v .  C i t y  o f  E s p a n o l a .  A p p .1 9 8 0 .  
615 P . 2 d  993, 91 N . M .  993.

I n  c a s e  w h i c h  I n v o l v e s  i n j u r y  t h a t  Is 
n o t  d i v i s i b l e ,  a p p o r t i o n m e n t  c a n n o t  r a ­
t i o n a l l y  b e  a p p l i e d .  C h r y s l e r  C o r p .  v. 
T o d o r o v l c h .  W y o .1 9 7 8 .  581) P . 2 d  1123.

J u r i s d i c t i o n  In  m a t t e r s  c o n c e r n i n g  
c o n t r i b u t i o n  la c o n c u r r e n t l y  In  c o u r t s  o f  
l a w  a n d  c o u r t s  o f  e q u i t y .  C e l o t e x  C o r p .  
v. C a m p b e l l  R o o f i n g  a n d  M e t a l  W o r k s ,  
I n c . ,  M i s s .  1977, 352 S o . 2 d  13IG.
9. N a t u r e  o f  r i g h t

R e c o v e r y  u n d e r  t h e  P e n n s y l v a n i a  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t  Is  a  r e c o v e r y  In  a s s u m p s i t  o r  c o n ­
t r a c t  r a t h e r  t h a n  In  t o r t .  M a t t e r  o f  
R e a d i n g  C o . .  D . C . P a . 1975, 401 F . S u p p .  
1249.

C o n t r i b u t i o n ,  i n d e m n i t y  n n d  a p p o r ­
t i o n m e n t  a r e  e a c h  p r o c e d u r e s  t o  a p -  
n r o x i m a l e  a n  e q u i t a b l e  d i v i s i o n  o f  r e ­
s p o n s i b i l i t y  b e t w e e n  d e f e n d a n t s  w h o  a r e  
J o i n t l y  l i a b l e  t o  p l a i n t i f f  a n d .  a s  s u c h ,  
e q u i t a b l e  p r i n c i p l e s  a r e  a p p l i e d .  E m -  
b r e y  v .  B o r o u g h  o f  W e s t  M i f f l i n ,  1978, 
399 A . 2d  765, 257 P a . S u p e r .  168.

C l a i m  f o r  c o n t r i b u t i o n  Is  a c t i o n  s e p a ­
r a t e  n n d  d i s t i n c t  f r o m  u n d e r l y i n g  t o r t :  
r i g h t s  a n d  o b l i g a t i o n s  o f  t o r t - f e n s o r s  
f l o w ,  n o t  f r o m  t o r t ,  h u t  f r o m  J u d g m e n t  
o r  s e t t l e m e n t  I t s e l f .  C o n l a r l s  v  V a i l  
A s s o c i a t e s ,  I n c . ,  1978. 586 P . 2 d  224, 196 
C o lo .  392.

S u i t  f o r  c o n t r i b u t i o n  Is, w h e t h e r  In 
e q u i t y  o r  a t  l a w .  n o t  e x  d e l i c t o  In  n a ­
t u r e .  S e c u r i t y  F i r e  P r o t e c t i o n  C o . .  I n c .  
v. C i t y  o f  R i p l e y .  T e n n . A p p .  1980, 608 S. 
W . 2 d  874.

10. C o m m o n  l i a b i l i t y
R i g h t  o f  c o n t r i b u t i o n  m u s t  a r i s e  f r o m  

t h e  d u t y  e a c h  o f  t h e  w r o n g d o e r s  o w e s  to  
t h e  I n j u r e d  p a r t y  a n d  n o t  f r o m  a n y  o b l i ­
g a t i o n s  o f  t h e  w r o n g d o e r s  a m o n g  t h e m ­
s e l v e s .  F l s c h b a c h  & M o o r e  I n t e r n .  
C o r p .  v. C r a n e  B a r g  R - 1 4 .  C . A . M d . I 9 8 0 .  
632 F . 2 d  1123.

W h e r e  o u t c o m e  o f  c l a i m  o f  d e f e n d a n t  
U n i t e d  S t a t e s  a g a i n s t  t h i r d - p a r t y  d e ­
f e n d a n t  w a s  n o l  d e r i v a t i v e  o f  o r  d e t e r ­
m i n e d  b y  o u t c o m e  o f  p l a i n t i f f ' s  c l a i m  
a g a i n s t  U n i t e d  S t a t e s ,  t h e r e  w a s  a l l e g a ­
t i o n  o f  s e p a r a t e  a n d  n o t  J o i n t  t o r t s ,  a n d ,  
u n d e r  P e n n s y l v a n i a  l a w ,  c o n t r i b u t i o n  
w a s  n o t  a p p r o p r i a t e .  T e s c h  v. U . S . .
D . C . P a . 1982, 646 F . S u p p .  526.

U n d e r  P e n n s y l v a n i a  l a w .  t w o  p e r s o n s  
a r e  n o t  a c t i n g  J o i n t l y  f o r  p u r p o s e s  o f  
c o m m i t t i n g  J o i n t  t o r t  If a c t s  o f  o r i g i n a l  
w r o n g d o e r  a n d  J o i n t  t o r t - f e a s o r  a r e  s e v ­
e r a b l e  a s  t o  t i m e ,  n e i t h e r  h a v i n g  o p p o r ­
t u n i t y  t o  g u a r d  a g a t n 3 t  o t h e r ' s  a c t s  . n d  
e a c h  b r e a c h i n g  d i f f e r e n t  d u t y  o w e d  to  
p l a i n t i f f .  I d .

I n  p r i n c i p l e ,  r i g h t  o f  c o n t r i b u t i o n  
r e s t s  u p o n  c o m m o n  l i a b i l i t y  o f  w r o n g ­
d o e r s  f o r  l o s s  n o t w i t h s t a n d i n g  f a c t  t h a t  
l i a b i l i t y  o f  e a c h  w r o n g d o e r  m a y  r e s t  o n  
d i f f e r e n t  g r o u n d :  h o w e v e r ,  a n y  e n t i t l e ­
m e n t  t o  c o n t r i b u t i o n  w h i c h  a  c o n c u r r e n t

Note 10
w r o n g d o e r  m a y  h a v e  f r o m  a n o t h e r  c u l ­
p a b l e  p a r t y  a r i s e s  f r o m  d u t y  e a c h  o f  
w r o n g d o e r s  o w e s  t o  i n j u r e d  p a r t y ,  a s  
o p p o s e d  t o  o b l i g a t i o n  r u n n i n g  a m o n g  
t h e m s e l v e s .  F l s c h b a c h  &  M o o r e  I n t e r n .  
C o r p .  v. C r a n e  B a r g e  R  14. D .C .M r t .19 7 9 .  
476 F . S u p p .  282. a f f i r m e d  632 F . 2 d  1123.

M i s s i s s i p p i  s t a t u t e  g o v e r n i n g  a p p o r ­
t i o n m e n t  o r  c o n t r i b u t i o n  i s  a p p l i c a b l e  
o n l y  In  a n  a c t i o n  f o r  d a m a g e s  w h e r e  
J u d g m e n t  Is r e n d e r e d  a g a i n s t  t w o  o r  
m o r e  d e f e n d a n t s  J o i n t l y  a n d  s e v e r a l l y  a s  
J o i n t  t o r t - f e a s o r s  a n d  la I n a p p l i c a b l e  In  
s i t u a t i o n  w h e r e  d e f e n d a n t  is  s u e d  a l o n e  
a s  a  t o r t - f e a s o r .  H o o d  v . D e a l e r s  
T r a n s p o r t  C o . ,  D .C .  M i s s .  1979, 472 F .
S u p p .  250.

U n d e r  S o u t h  D a k o t a  l a w ,  c o n t r i b u t i o n  
Is  d e v i c e  t h r o u g h  w h i c h  p o r t i o n  o f  l i a ­
b i l i t y  c a n  b e  s h i f t e d ,  h u t  p a r t y  Is  e n ­
t i t l e d  t o  c o n t r i b u t i o n  o n l y  w h e n  t h e r e  Is 
J o i n t  o r  s e v e r a l  l l a b l l i t v ,  n n d  t h e  m e r e  
f a c t  o f  c o n c u r r e n t  n e g l i g e n c e  o r  f c u l t  
d o e s  n o t  g i v e  r i s e  t o  r i g h t  o f  c o n t r i b u ­
t i o n .  P u r k e r  v .  S t e t s o n - R o s s  M a c h .  C o . .  
I n c . ,  D . C . S . D .1 9 7 7 ,  427 F . S u p p .  249.

R e t a i l e r  w a s  e n t i t l e d  t o  c o n t r i b u t i o n  
u n d e r  J o i n t  T o r t f e a s o r ' s  C o n t r i b u t i o n  
A c t .  w h e r e  I t h a d  n e g l i g e n t l y  s e r v i c e d  
f l r e - e x t l n g u l s h i n g  s y s t e m  a n d  h a d  s o ld  
d e f e c t i v e  s y s t e m  m a n u f a c t u r e d  b y  d e ­
f e n d a n t .  s i n c e  d a m a g e s  r e s u l t e d  f r o m  
w r o n g f u l  a c t ,  n e g l e c t  o r  d e f a u l t  o f  b o t h  
r e t a i l e r  a n d  m a n u f a c t u r e r .  C a r t e l  C a p i ­
t a l  C o r p .  v. F i r e c o  o f  N e w  J e r s e y .  1980. 
410 A . 2d 674, 81 N . J .  548. 19 A . L . R . 4 t h  
310.

T o r t - f e a s o r  o r i g i n n l l y  c a u s i n g  I n j u r y  
a n d  p h y s i c i a n  w h o  s u b s e q u e n t l y  a g g r a ­
v a t e s  o r  c a u s e s  n e w  I n j u r y  a r e  n o t  J o i n t  
l o r t - f e a s o r s .  L a s p r o g a t a  v. Q u a l l s ,  
1979, 397 A . 2d  803. —  P a . S u p e r .  — .

I n  o r d e r  t o  r e c o v e r  o n  c l a i m  f o r  c o n ­
t r i b u t i o n  I t  Is n e c e s s a r y  t o  e s t a b l i s h  
t h n t  d e f e n d a n t  w u s  J o i n t l y  o r  s e v e r a l l y  
l i a b l e  in  t o r t .  S t o n e  &  W e b s t e r  E n g i ­
n e e r i n g  C o r p .  v. H e y l  & P n i l e r s o n .  I n c . .  
1978, 395 A . 2d 1359, —  P a . S u p e r .  — .

I n  o r d e r  f o r  t o r t - f e a s o r  t o  b e  e n t i t l e d  
t o  c o n t r i b u t i o n  f r o m  a n o t h e r  t o r t - f e a s o r  
v h o s e  n e g l i g e n c e  h a s  c o n c u r r e d  In  p r o ­
d u c i n g  i n j u r y  t o  t h i r d  p e r s o n ,  s u c h  t h i r d  
p e r s o n  m u s t  h a v e  a n  e n f o r c e a b l e  c a u s e  
o f  a c t i o n  n o t  o n l y  a g a i n s t  t o r t - f e a s o r  
s e e k i n g  c o n t r i b u t i o n  b u t  a l s o  a g a i n s t  
o n e  f r o m  w h o m  c o n t r i b u t i o n  Is s o u g h t .  
I t l g s h y  v. T y r e .  D e l . S u p e r . 1 9 7 7 .  380 A . 2d 
1371.

W h e r e  h o u s e  v e n d o r s  a n d  r e a l  e s t a t e  
b r o k e r s  w e r e  j o i n t  t o r t - f e a s o r s  w i t h  
e x t e r m i n a t o r  In  c a u s i n g  t h e  s a m e  I n j u r y  
o r  d a m a g e  t o  h o u s e  p u r c h a s e r s ,  a l ­
t h o u g h  l i a b i l i t y  o f  e x t e r m i n a t o r  a r o s e  
b y  v i r t u e  o f  s t a t u t e  a n d  l i a b i l i t y  o f  t h e  
v e n d e r s  a n d  b r o k e r s  a r o s e  o u t  o f  c o m -  
m e n - l a w  p r i n c i p l e s ,  a l l  p a r t i e s  w e r e  
w i t h i n  p u r v i e w  o f  J o i n t  T o r t f e a s o r s  
C o n t r i b u t i o n  L a w .  N e v e r o s k l  v .  B l a i r ,  
1976, 358 A , 2d  473, 141 N . J . S u p e r ,  365,

T r u e  t e s t  f o r  c o n t r i b u t i o n  Is  J o i n t  l i a ­
b i l i t y .  n e t  J o i n t ,  c o m m o n  o r  c o n c u r r e n t  
w r o n g s .  I d .

I t  i s  c o m m o n  l i a b i l i t y  a t  t h e  t i m e  o f  
t h e  a c c r u a l  o f  p l a i n t i f f ' s  c a u s e  o f  a c t i o n  
w h i c h  I s  t h e  s i n e  q u a  n o n  o f  d e f e n d a n t ' s  
c o n t r i b u t i o n  r i g h t :  I f  t h e r e  Is  c o m m o n  
l i a b i l i t y  t o  p l u l n t l f f  a t  t h a t  t i m e ,  t h a t  
Is,  c o m m o n  l i a b i l i t y  a s  a  m a t t e r  o f  f a c t  
e v e n  t h o u g h  t h e n  u n a d j u d l c a t e d ,  d e ­
f e n d a n t  c a n n o t  b e  d e p r i v e d  o f  h l3  I n c h o ­
a t e  r i g h t  b y  r e a s o n  o f  p l a i n t i f f s  lo s s  
t h e r e a f t e r  o f  h i s  o w n  r i g h t  o f  d i r e c t  a c ­
t i o n  a g a i n s t  t h e  J o i n t  t o i t f e a s o r .  M a r -  
k e y  v .  S k o g ,  1974. J 2 2  A . 2 d  513, 129 N . J .  
S u p e r .  192.

C o n t r i b u t i o n  Is a p p r o p r i a t e  b e t w e e n  
p e r s o n s  w h o  a r e  l i a b l e  J o i n t l y  in  t o r t  Tor 
t h e  s a m e  I n j u r i e s ,  e v e n  i f  t h e y  a r e  l l a -
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b o t h  e m p l o y e r  a n d  e m p l o y e e  In  o r d e r  f o r  
s u i t  t o  b e  b r o u g h t  a g a i n s t  o n e  o f  t h e m .  
Id .

A l t e r  t r i a l  c o u r t  I m p u t e d  d e f a u l t  
j u d g m e n t  f r o m  d e f e n d a n t  e m p l o y e e  t o  
c o d e f e n d a n t  e m p l o y e r .  I t  s h o u l d  h a v e  a l ­
l o w e d  t h e  e m p l o y e r  t h e  r i g h t  t o  l i t i g a t e  
I t s  c l a i m s  f o r  c o n t r i b u t i o n  a g a l n a t  t h e  
o t h e r  a l l e g e d  J o i n t  t o r t - f e a s o r s ;  t h e  d e ­
f a u l t  J u d g m e n t  I m p u t a t i o n  o f  n e g l i g e n c e  
d i d  n o t  p r e v e n t  t h e  e m p l o y e r  f r o m  p r o v ­
i n g  t h a t  o t h e r  p a r l i e s  B to o d  In  p a r i  d e ­
l i c t o .  D c h n  v .  F r o u t y ,  S . D .1 9 8 2 ,  321 N .  
\V .2 d  634.

W h e r e  r e s p o n d e a t  s u p e r i o r  f o r m  o f  v i -  
c s ' l o u s  l i a b i l i t y  w a s  I m p o s e d  u p o n  o n e  
p a .  y  t h r o u g h  l e g a l  f i c t i o n ,  p a r t i e s  w e r e  
n o l  J o i n t  t o r t f e a s o r s :  t h e r e f o r e .  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  J o i n t  T o r t ­
f e a s o r s  A c t  d i d  n o t  a p p l y .  K i n e t i c s ,  
I n c .  v .  E l  P a s o  P r o d u c t s  C o . ,  A p p .1 9 8 2 ,  
563 P . 2d  522,  99 N . M .  22.

D c f e n d u n t ,  a g a i n s t  w h o m  r e c o v e r y  
w a s  s o u g h t  f o r  I n j u r i e s  a l l e g e d l y  s u s ­
t a i n e d  b y  p l a i n t i f f  I n  u u t o r r . o b l l e  a c c i ­
d e n t .  c o u l d  n o t  r e c o v e r  c o n t r i b u t i o n  
f r o m  p l a i n t i f f ' s  e m p l o y e r  a n d  c o e m p l o y ­
e e  o n  t h e o r y  t h a t  t h e i r  n e g l i g e n c e  c o n ­
t r i b u t e d  t o  p l a i n t i f f s  I n j u r i e s  a n d  t h a t  
I t  w o u l d  b e  u n j u s t  f o r  d e f e n d a n t  t o  b e a r  
f u l l  r e s p o n s i b i l i t y  t o  p l a i n t i f f .  K e l l e n  v. 
S e c o n d  J u d i c i a l  O l s t .  C o u r t ,  I n  a n d  F o r  
W a s h o e  C o u n t y .  D e p t .  N o .  I. 1982. 642 
P . 2d  6 0 0 ,  N e v .  — .

N u r s e ,  a s  t h e  p r i m a r y  w r o n g d o e r ,  
h a d  n o  c l a i m  f o r  c o n t r i b u t i o n  f r o m  
s u p e r v i s i n g  d o c t o r  o n  t h e  b a s i s  o f  r e ­
s p o n d e a t  s u p e r i o r .  D e s s a u e r  v .  M e m o ­
r i a l  G e n e r a l  H o s p i t a l ,  I98S, 628 P . 2 d  
337, 96 N . M . A p p ,  92.

In  v i e w  o f  c o m m i t m e n t  t o  a l l o w  c o n ­
t r i b u t i o n  a s  m a t t e r  o f  p o l i c y  u n d e r  c o m ­
m o n  l a w .  a n d  f n c t  t h a t  m o t o r  c . . . r i e r ' s  
n e g l i g e n c e ,  c o n c e r n i n g  I n j u r y  t o  t h i r d  
p e r s o n  w h e n  I t s  t r u c k ,  o p e r a t e d  b y  m e ­
c h a n i c  e m p l o y e d  b y  d e f e n d a n t  t r u c k  
s t o p  o p e r a t o r ,  s t r u c k  i n j u r e d  t h i r d  p e r ­
s o n .  w a s  b a s e d  o n  a  r e b u t t a b l e  p r '  
s u m p t i o n  a n d  c o u l d  n o t  c o m p a r e  I r  ,<iy 
d e g r e e  w i t h  n e g l i g e n c e  o f  t r u c k  s '  p  o p ­
e r a t o r .  m o t o r  c a r r i e r  w h i c h  !>' . s e t t l e d  
c a s e  n g a l n s t  I t  b y  I n j u r e d  . i r d  p a r s o n  
w n s  e n t i t l e d  t o  r e c o  e r  '  ^m  t r u c k  s l o p  
o p e r a t o r  o n  a  II- • ;, o f  c o n t r i b u t i o n ,
n o t w l t l i i . t n n d l ' " -  . . s s e r t l o n  t h a t  l i a b i l i t y  
o f  b o t h  r - -  . c n r r l e r  a n d  t r u c k  s t o p  o p -

• , . „ s  b a s e d  u p o n  r e s p o n d e a t  s u p e -
. i o r  s o  t h a t  l l i e l r  n e g l i g e n c e  w n s  e q u a l .  
T e r m i n a l  T r a n s p o r t  t . 'o ..  I n c .  v .  C l l f f s l d e  
L e a s i n g  C o r p . ,  T e n n . 1 9 7 9 .  577 S , W . 2 d  
455.

U n d e r  r u l e  c o n c e r n i n g  c o n t r i b u t i o n  
w h i c h  a l l o w s  c o n s i d e r a t i o n  o f  q u a l i t y  o f  
n e g l i g e n c e  o f  p a r t i e s .  In v i c a r i o u s  n e g l i ­
g e n c e  c a s e s  t h e  q u a l i t y  o f  n e g l i g e n c e  
d e p e n d s  u p o n  w h o  !s  t h e  r e a l  m a s t e r  o f  
t h e  s e r v a n t .  Id .

W o r k m e n ' s  c o m p e n s a t i o n  s t a t u t e ,  
p r o v i d i n g  t h a t  l i a b i l i t y  o f  e m p l o y e r  s h a l l  
h e  e x c l u s i v e  a n d  In  p l a c e  o f  a l l  o t h e r  
l i a b i l i t y  l o  a n y  t h i r d - p a r t y  t o r t - f e a s o r  
a n d  t o  e m p l o y e e  Is  c o n s t i t u t i o n a l .  S e a ­
b o a r d  C o a s t  L i n n  R .  C o .  v .  S m i t h ,  K la .  
1978. 359 S o . 2 d  427.

1 7a .  B o r r o w e d  s e r v a n t
Q u e s t i o n  o f  h o w  l o s s  c a u s e d  b y  b o r ­

r o w e d  s e r v a n t  s h o u l d  b e  d i s t r i b u t e d  a s  
b e t w e e n  l e n d i n g  a n d  b o r r o w i n g  m a s t e r s  
s h o u l d  b e  d e t e r m i n e d  In  a c c o r d a n c e  
w i t h  p r i n c i p l e s  o f  c o n t r i b u t i o n  a n d  I n ­
d e m n i t y ;  a b a n d o n i n g  H e a d e r  v . G h e m m  
C o . ,  491) P . 2 d  1200. K a s t n e r  v .  T o o m b s .  
A l a s k a  1980, 611 P . 2 d  62.
18. M a r i t a l  r e l a t i o n s h i p

U n d e r  M a r y l a n d  l a w .  n o  c o n t r i b u t i o n  
c o u l d  b e  h a d  f r o m  h u s b a n d ,  a s  t h i r d -  
p a r t y  d e f e n d a n t ,  f o r  I n j u r i e s  w h i c h

§ 1
Note 18a

w i f e ,  o s  p a s s e n g e r ,  s u s t a i n e d  In  c o l l i s i o n  
b e t w e e n  a u t o m o b i l e  o p e r a t e d  b y  h u s ­
b a n d  a n d  d e f e n d a n t s '  v e h i c l e .  K r i c k  v. 
C a r t e r .  D . C . P a . 1 9 7 9 .  477 F . S u p p .  152.

M a r y l a n d ' s  p r o h l o i t f o n  a g a i n s t  t h e  
r i g h t  o f  c o n t r i b u t i o n  a g a i n s t  a  s p o u s e  
b y  a n  o r i g i n a l  d e f e n d a n t  Is  f o u n d e d  o n  
f u n d a m e n t a l l y  d i f f e r e n t  p o l i c y  c o n s i d e r ­
a t i o n s  t h a n  p r e s e r v i n g  d o m e s t i c  t r a n -  
o j i l l t y .  Id .

U n d e r  P e n n s y l v a n i a  l a w ,  h u s b a n d ,  a s  
d r i v e r ,  w o u l d  n o t  b e  I m m u n e  f r o m  l i a ­
b i l i t y  f o r  c o n t r i b u t i o n  *o d e f e n d a n t s  f o r  
a n y  J u d g m e n t  r e c o v e r e d  a g a i n s t  t h e m  
b y  w i f e  p a s s e n g e r  f o r  I n j u r i e s  s u s t a i n e d  
In a u t o m o b i l e  c o l l i s i o n .  Id .

W h i l e  s o m e  m a t t e r s  o r  p r o c e e d i n g s  
b e t w e e n  h u s b a n d  a n d  w i f e  w i t h i n  p r i v a ­
c y  o f  b e d r o o m  m a y  r e m a i n  w i t h i n  p r o ­
t e c t i o n  o f  l n t e r s p o u s a l  I m m u n i t y ,  w h e r e  
h u s b a n d  a n d  w i f e  l i f t e d  v e i l  o f  s e c r e c y  
a n d  p l a c e d  s q u a r e l y  i n  I s s u e  a l l  f a c t s  
s u r r o u n d i n g  t h e i r  u s e  o r  m i s u s e  o f  a l ­
l e g e d  d e f e c t i v e  c o n t r a c e p t i v e  d e v i c e  
w h i c h  c a u s e d  I m p r e g n a t i o n  a n d  r e s u l t ­
a n t  D a m a g e s ,  h u s b a n d ' s  a c t i o n s  w e r e  
n o t  c l o a k e d  w i t h  l n t e r s p o u s a l  I m m u n i t y  
a n d  c o u l d  b e  b a s i s  f o r  c l a i m  f o r  c o n t r i ­
b u t i o n  b a s e d  u p o n  h i s  a l l e g e d  r . e g l l -

f
 e n c e .  J .  P .  M.  v . S c h m i d  L a b o r a t o r i e s ,  
n c . ,  1981, 428 A . 2d  515, 178 N . J . S u p e r .  
122 .

D o c t r i n e  o f  l n t e r s p o u s a l  I m m u n i t y  
b a r r e d  t h i r d  p a r l y  c l a i m  f o r  I n d e m n i f i ­
c a t i o n  a n d / o r  c o n t r i b u t i o n  a g a i n s t  
t h i r d - p a r t y  d e f e n d a n t  w h e r e  t h i r d - p a r t y  
d e f e n d u n l  »  s  s p o u s e  o f  p l a i n t i f f .  M o l -  
e r  v. Q u a *  .y C h e v r o l e t ,  I n c . ,  1981, 440 
N . E . 2d  12' ,, 2 O h i o  A p p . 3 d  120, 2 O . B . R .  
134.

C o r a r  , n - ! a w  d o c t r i n e  o f  l n t e r s p o u s a l  
I m m u ’ t y  d i d  n o t  p r o t e c t  h u s b a n d  u s  
h o s t  . r i v e r  f r o m  l i a b i l i t y  t o  h i s  w i f e  a s  
p  > . e n g e r  f o r  i n j u r i e s  s u s t a i n e d  In  c o l l l -  

j n  a n d ,  h e n c e ,  d i d  n o t  p r e c l u d e  o w n o ,  
a n d  o p e r a t o r  o f  o t h e r  v e h i c l e ,  n a m e d  n s  
d e f e n d a n t s  In  m a i n  a c t i o n  b y  w i f e ,  f r o m  
s e e k i n g  t o  r e c o v e r  In  t h i r d - p a r t y  a c t i o n  
a g a i n s t  h u s b a n d  f o r  c o n t r i b u t i o n  a s  a  
J o i n t  t o r t - f e a s o r .  H a y o n  v .  C o c a  C o l a  
B o t t l i n g  C o .  o f  N e w  E n g l a n d ,  1978. 378 
N . E . 2d  442. 375 M a s s .  644.

S t a t u t e  a f f o r d i n g  a  r i g h t  o f  c o n t r i b u ­
t i o n  In  t h o s e  I n s t a n c e s  w h e n  t w o  o r  
m o r e  p e r s o n s  b e c o m e  J o i n t l y  l i n b l e  In  
t o r t  f o r  s a m e  I n j u r y  t o  p e r s o n  o r  p r o p ­
e r t y  a p p l i e d  t o  t h i r d - p a r t y  a c t i o n  
w h e r e i n  o w n e r  a n d  o p e r a t o r  o f  v ' h i c l e ,  
n a m e d  a s  d e f e n d a n t s  In  m a i n  u c t i o n  b y  
w i f e ,  s o u g h t  t o  r e c o v e r  a g a i n s t  h u s b a n d  
a s  h o s t  d r i v e r  o f  w i f e ' s  v e h i c l e  f o r  c o n ­
t r i b u t i o n  a s  a  J o i n t  t o r t - f e u s n r .  Id .

C o m m o n - l a w  d o c t r i n e  o f  i n l e r s p o u s u l  
I m m u n i t y  d o c s  n o t  c o n t r o l  o v e r  U n i f o r m  
C o n t r i b u t i o n  A m u n g  T o r t f e a s o r s  A c t  t o  
p r e v e n t  o n e  t o r t - f e a s o r  f r o m  s e e k i n g  
c o n t r i b u t i o n  f r o m  a n o t h e r  t o r t - f » a s o r  
w h e n  o t h e r  t o r t - f e a s o r  Is  s p o u s e  o f  I n ­
j u r e d  p e r s o n  w h o  r e c e i v e d  d a m a g e s  
f r o m  f i r s t  t o r t - f e a s o r .  F l o r i d a  F a r m  
B u r e a u  I n s .  C o .  v .  G o v e r n m e n t  E m p .  
I n s .  C o . .  F l a . A p p . 1 9 7 9 .  371 S o .2 d  166. 
q u a s h e d  I n  p a r t  387 S o . 2 d  932.
1 8 a .  P a r e n t - c h l l d  

I f  f a t h e r ,  w h o  w a s  s t a n d i n g  w i t h  I n ­
f a n t  c h i l d  a t  c u r b  o f  s t r e e t ,  r e l e a s e d  
c h l l d ' 3  h a n d  a f t e r  o b s e r v i n g  t r a f f i c  In  
t i e  r o a d w a y  a n d  t o l d  c h i l d  t o  c r o s s  t h e  
s c e e t  w h e r e  s h e  w a s  s t r u c k  b y  v e h i c l e ,  
p a r e n t - c h i t d  I m m u n i t y  d o c t r i n e  w o u l d  
n o t  b a r  v e h i c l e  d r i v e r ,  w h o  w a s  s u e d  
f o r  c h i l d ' s  I n j u r i e s ,  f r o m  s e e k i n g  c o n ­
t r i b u t i o n  a n d / o r  I n d e m n i f i c a t i o n  f r o m  
f a t h e r ,  h u t  r e c o v e r y  c o u l d  n o t  b e  b a s e d  
o n  t h e c r y  o f  n e g l i g e n t  s u p e r v i s i o n .  
C a r e y  v .  D a v i s o n ,  1981, 437 A . 2 d  338, 181 
N . J . S u p e r .  283.
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Note 19
19. M o t o r  v e h i c l e  a c c i d e n t !

F i n d i n g ,  I n  t h i r d - p a r t y  a c t i o n  a g a i n s t  
e s t a t e  f o r  c o n t r i b u t i o n  a r i s i n g  o u t  o f  
h e a d - o n  c o l l i s i o n  o f  a u t o m o b i l e s ,  t h A t  
d e c e d e n t  w a s  g u i l t y  o f  n e g l i g e n c e  c o n ­
t r i b u t i n g  t o  a c c i d e n t ,  w a s  b i n d i n g  o n  
e s t a t e  In  I t s  c l a i m  a g a i n s t  t h i r d - p a r t y  
p l a i n t i f f  f o r  w r o n g f u l  d e a t h ,  s i n c e  p a r ­
t i e s  w e r e  I d e n t i c a l .  G e r r a r d  v .  L a r s e n ,  
C . A . N . D . 1 9 7 5 ,  517 T  2d  1127.

U n d e r  M i s s i s s i p p i  l a w ,  w h e r e  a l l e g e d  
d e s i g n  d e f e c t  I n  a t l o m o b l l e  d i d  n o t  
c a u s e  o r  c o n t r i b u t e  t o  c o l l i s i o n  w h i c h  
o c c u r r e d  w h e n  i n e  a u t o m o b i l e  w a s  
r e a r - e n d e d  w h i le ,  w a i t i n g  t o  m a k e  a  l e f t  
t u r n ,  t o r t - f e a s o r ' s  i n s u r e r  w h i c h  p a i d  
s u b s t a n t i a l  J u d g m e n t  t o  s u r v i v o r s  o f  
v i c t i m  w h o  w a s  b u r n e d  t o  d e a t h  In  t h e  
a u t o m o b i l e  w a s  b a r r e d  b y  t h e  s e c o n d  
a c c i d e n t  d o c t r i n e  f r o m  r e c o v e r i n g  c o n ­
t r i b u t i o n  f r o m  m a n u f a c t u r e r  a n d  s e l l e r  
o f  t h e  a u t o m o b i l e .  H a r t f o r d  A c c .  &  I n -  
t l e m .  C o .  v .  M i t c h e l l  B u l c k - P o n t l a c  a n d  
E q u i p m e n t  C o . ,  D .C .M I s s .1 9 7 9 ,  479 F .  
S u p p .  345.

U n d e r  M i s s i s s i p p i  l a w ,  w h e r e  n e i t h e r  
m a n u f a c t u r e r  n o r  s e l l e r  o f  a l l e g e d l y  d e ­
f e c t i v e  a u t o m o b i l e  w a s  a  p a r t y  l o  s u i t  
w h i c h  a r o s e  o u t  o f  r e a r - e n d  c o l l i s i o n  a t  
I n t t  s e c t i o n ,  t o r t - f e a s o r ' s  I n s u r e r  c o u l d  
n o t  r e c o v e r  c o n t r i b u t i o n  f r o m  t h e  m a n ­
u f a c t u r e r  o r  s e l l e r  f o r  a m o u n t  w h i c h  I n ­
s u r e r  p a i d  t o  s u r v i v o r s  o f  v i c t i m  w h o  
w a s  b u r n e d  t o  d e a t h  w h e n  t h e  a l l e g e d l y  
J e f e c t l v e  a u t o m o b i l e  e x p l o d e d .  Id .

D e f e n d a n t  d r i v e r  o f  v e h i c l e  w h i c h  
s t r u c k  v e h i c l e  In w h i c h  p l n i n t i f f s  d e c e ­
d e n t  w a s  r i d i n g  w a s  n o t  e n t i t l e d  t o  o b ­
t a i n  c o n t r i b u t i o n  f r o m  p l a i n t i f f  u n d e r  
l a w  o f  M i s s i s s i p p i  o n  t h e o r y  t h a t  n e g l i ­
g e n c e  o n  p a r t  o f  p l n i n t i f f s  d r i v e r  c o n ­
t r i b u t e d  t o  c o l l i s i o n  w h e r e  d e f e n d a n t  
w a s  s u e d  a l o n e  a s  a  t o r t - f e a s o r  a n d ,  
h e n c e .  J u d g m e n t  w o u l d  n o l  b e  r e n d e r e d  
a g u l n s t  t w o  o r  m o r e  d e f e n d a n t s  J o i n t l y  
a n d  s e v e r a l l y  a s  J o i n t  t o r t - f e a s o r s  n n d .  
i n  a n y  e v e n t ,  d e c e d e n t  c o u l d  n o t .  u n d e r  
M i s s i s s i p p i  l a w ,  h a v e  s u e d  p l a i n t i f f ,  h i s  
f a t h e r ,  f o r  d a m a g e s  o n  a c c o u n t  o f  h i s  
I n j u r i e s  h a d  d e a t h  n o t  e n s u e d .  H o o d  v. 
D e a l e r s  T r a n s p o r t  C o . .  D .C . M I s s . 1 9 7 9 ,  
172 F . S u p p .  250.

S i n c e  h o s t  d r i v e r  w a s  n o t  l i a b l e  t o  h e r  
g u e s t  p a s s e n g e r s  f o r  I n j u r i e s  a r i s i n g  o u t  
o f  a c c i d e n t  In  a b s e n c e  o f  a l l e g a t i o n  a n d  
p r o o f  o f  I n t e n t i o n a l  a n d  w a n t o n  c o n d u c t  
o n  h e r  p a r t ,  h o s t  d r i v e r  c o u l d  n o t  b e  
h e l d  l i a b l e  f o r  c o n t r i b u t i o n  o n  c o u n t e r ­
c l a i m  o f  d e f e n d a n t  d r i v e r  o f  o t h e r  v e h i ­
c l e  a l l e g i n g  t h a t  n e g l i g e n c e  o n  t h e  p a r t  
o f  h o s t  d r i v e r  w a s  a  c a u s e  o r  I n j u r i e s .  
R i g s b y  v .  T y r e .  D e l . S u p e r .  1977. 380 A . 2 d  
1371.

D e f e n d a n t ,  f o u n d  l i a b l e  f o r  I n j u r i e s  
s u s t a i n e d  w h  ; n  p o l i c e  c r u i s e r  In  w h i c h  
p l a i n t i f f  w a s  a  p u s s e n g c r  c o l l i d e d  w i t h  a  
m o t o r  c h i c l e  o p e r a t e d  b y  d e f e n d a n t ,  
c o u l d  d e r i v a t i v e l y  e n f o r c e  l i a b i l i t y  t o  
p l a i n t i f f  o f  d r i v e r  o f  p o l i c e  c r u i s e r  b y  
a l l e g i n g  In  t h i r d - p a r t y  c l a i m  f o r  c o n t r i ­
b u t i o n  t h a t  p l a i n t i f f ’s  I n j u r i e s  w e r e  
c a u s e d  b y  d r i v e r ’s  n e g l i g e n c e .  F o l e y  v .  
K l l h r i c k .  1981. 425 N . K . 2 d  376, 12 M a s s .  
A p p .  382.

I f  r e c o v e r y  I s  d e n i e d  o e c a u s e  o f  g u e s t  
s t a t u t e ,  o p e r a t o r  r a n n o t  b e  " l i a b l e  In  
t o r t "  f o r  I n j u r y  t o  g u e s t  a n d  d e f e n d a n t s  
c a n n o t  r e c e i v e  c o n t r i b u t i o n  f r o m  s u c h  
o p e r a t o r :  if ,  h o w e v e r ,  o c c u p a n t  i s  f o u n d  
t o  b e  a  p a s s e n g e r  r a t h e r  t h a n  a  g u e s t ,  
a  b r e a c h  o f  t h e  s a m e  d u t y  o f  o r d i n a r y  
c a r e  c a n  m a k e  o p e r a t o r  “ l i a b l e  In  t o r t "  
a n d  a l l o w  c o n t r i b u t i o n  t o  d e f e n d a n t s .  
O l e s e n  v. S n y d e r .  1976. 249 N . W . 2 d  266. 
90 S . D .  107.

D e f e n d a n t ,  in  p e r s o n a l  I n j u r y  a c t i o n  
a r i s i n g  f r o m  a u t o m o b i l e  a c c i d e n t  w a s  
n o t  e n t i t l e d  t o  c o n t r i b u t i o n  o r  r e d u c t i o n

In h i s  l i a b i l i t y  t o  p l a i n t i f f  p a s s e n g e r  o n  
b a s i s  o f  c o n t e n t i o n  t h a t  d r i v e r  o f  v e h i ­
c l e  In  w h i c h  p l a l n t l f r  w a s  r i d i n g  w a s  
J o i n t l y  n e g l i g e n t  s i n c e ,  t h r o u g h  o p e r a ­
t i o n  o f  S o u t h  D a k o t a  g u e s t  s t a t u t e ,  
s u c h  d r i v e r  w a s  n o l  l i a b l e  f o r  p l a i n t i f f ’s  
I n j u r i e s :  r i g h t  t o  c o n t r i b u t i o n  I s  d e t e r ­
m i n e d  b y  w h e t h e r  t h e r e  Is  J o i n t  o r  s e v ­
e r a l  l i a b i l i t y  r a t h e r  t h a n  p r e s e n c e  o f  
J o i n t  o r  c o n c u r r i n g  n e g l i g e n c e .  B e c k  v .  
W e a s e l ,  1976, 237 N . W . 2 d  9U5. -----  S . D .

A u t o m o b i l e  m a n u f a c t u r e r  a n d  d r i v e r  
o f  s e c o n d  a u t o m o b i l e  w h i c h  c o l l i d e d  
w i t h  p l a i n t i f f ’s  a u t o m o b i l e  w e r e  " J o i n t  
t o r t f e a s o r s "  w i t h i n  m e a n i n g  o f  s t a t u t e  
u n d e r  w h i c h  r e l a t i v e  d e g r e e s  o f  f r a u l t  o f  
J o i n t  t o r t - f e a s o r s  m a y  b e a r  u p o n  r i g h t s  
o f  c o n t r i b u t i o n ,  s i n c e  e v i d e n c e  d i s c l o s e d  
. i c g l l g e t H  r o n d ' l e t  o n  p a r t  o f  e a c h  d e ­
f e n d a n t  c o n s ’ l l u t l n g  l e g a l  c a u s e  o f  h a r m  
to  p l a i n t i f f  b e c a u s e  I t  w a s  s u b s t a n t i a l  
f a c t o r  In b r i n g i n g  a b o u t  h a r m :  t h u s ,  I n ­
s t r u c t i o n  p e r m i t t i n g  J u r y  t o  f i n d  m a n u ­
f a c t u r e r  l i a b l e  I f  t h e y  f o u n d  t h a t  
a l l e g e d  m a n u f a c t u r e  d e f e c . w a s  o n e  o f  
t h e  c a u s e s  o r  p l a i n t i f f ’s  I t i j u i y ,  e v e n  
t h o u g h  t h e y  m i g h t  a l s o  b e l i e v e  t h a t  
n e g l i g e n c e  o f  s e c c . i d  a u t o m o b i l e  d r i v e r  
w a s  c o n t r i b u t i n g  f a c t o r  In  c a u s i n g  a c c i ­
d e n t ,  w a s  c o r r e c t .  C h r y s l e r  C o r p .  v .  
T o d o r o v l c h ,  W y o . , 9 7 8 ,  580 P . 2 d  1123.

W h e r e  I n j u r i e s  s u s t a i n e d  In  r e a r - e n d  
c o l l i s i o n  h y  a u t o m o b i l e  d r i v e r ,  w h o  
b r o u g h t  p e r s o n a l  I n j u r y  a c t i o n  a g a i n s t  
a u t o m o b i l e  m a n u f a c t u r e r  a n d  d r i v e r  o f  
s e c o n d  a u t o m o b i l e  w h i c h  s t r u c k  p l a i n ­
t i f f ’s  a u t o m o b i l e ,  w e r e  I n c a p a b l e  o f  
a n y  lo g l c u l ,  r e a s o n a b l e ,  o r  p r a c t i c a l  d i ­
v i s i o n .  a n d  d e f e n d a n t s ,  s i n c e  r e s p e c t i v e  
c o n d u c t  o f  e a c h  c o n s t i t u t e d  l e g a l  c a u s e  
o f  p l a l n t l f f ’B i n j u r i e s ,  s t o o d  J o i n t l y  a n d  
s e v e r a l l y  l i a b l e  f o r  f u l l  e x t e n t  o f  I n j u ­
r i e s .  r i g h t  -f a u t o m o b i l e  m a n u f a c t u r e r  
t o  c l a i m  a g a i n s t  d r i v e r  o f  s e c o n d  a u t o ­
m o b i l e  w a s  to  h e  r e s o l v e d  u n d e r  c o n t r i ­
b u t i o n  s t a t u t e s  r a t h e r  t h a n  d o c M n e  o f  
a p p o r t i o n m e n t ,  a n d  t h u s  d i s m l i s a l  o f  
m a n u f a c t u r e r ' s  c r o s s  c l a i m  a g a l r s t  s e c ­
o n d  d r i v e r  w a s  h n r m l e s s  e r r o r ,  s i n c e  
m a n u f a c t u r e r  c o u l d  s t i l l  p u r s u e  a n y  
r i g h t  t o  c o n t r i b u t i o n  f r o m  s e c o n d  d r i v e r  
b y  I n d e p e n d e n t  a c t i o n .  Id .

U n d e r  g u e s t  s t a t u t e ,  a u t o m o b i l e  p a s ­
s e n g e r  h a d  n o  c l a i m  f o r  d a m a g e s  a g a i n s t  
d r i v e r  o f  c a r  in  w h i c h  h e  w a s  r i d i n g  
a n d  t h e r e f o r e  J o i n t  T o r t f e a s o r s  A c t  p r o ­
t e c t e d  d r i v e r  f r o m  t h i r d - p a r t y  c o m p l a i n t  
f o r  c o n t r i b u t i o n .  U o . ld o n a d o  v .  N a v a j o  
F r e i g h t  L i n e s .  I n c . ,  1977. 562 P . 2 d  1138, 
90 N . M . A p p .  284.

W h e r e  I n j u r y  t o  o c c u p a n t  o f  a u t o m o ­
b i l e  w a s  c a u s e d  b y  n e g l i g e n c e  o f  t r u c k  
d r i v e r  w h o  a t  t h a t  t i m e  w a s  u n d e r  J o i n t  
s u i  s r v i s l o n  o f  t i e r v l c e  s t a t i o n  a n d  t r u c k  
o w n e r ,  t h e  t w o  s u p e r v i s o r s  s h o u l d  
e q u a l l y  s h a r e  t h e  l o s s  a n d  t r u c k  o w n e r  
w h i c h  s e t t l e d  w i t h  o c c u p a n t  w a s  e n t i ­
t l e d  t o  o n l y  506k c o n t r i b u t i o n  f r o m  s t a ­
t i o n .  T e r m i n a l  T r a n s p o r t  C o . .  I n c .  v. 
C l l f f s l d e  C o . .  I n c . ,  T e n n . A p p . 1 9 8 0 ,  608 
S . W . 2 d  850.

I n  a c t i o n  a r i s i n g  o u t  o f  a c c i d e n t  In  
w h i c h  t r u c k  d r i v e n  b y  t r u c k  d r i v e r  c o l ­
l i d e d  w i t h  r e a r  o f  p a r k e d  a u t o m o b i l e  o c ­
c u p i e d  b y  f a m i l y ,  b r o u g h t  a g a i n s t  t r u c k  
d r i v e r ’s  c e r t i f y i n g  p h y s i c i a n  b y  t r u c k  
d r i v e r ' s  e m p l o y e r  f o r  p h y s i c i a n ' s  a l l e g e d  
n e g l i g e n t  f a i l u r e  t o  d U c e r n  t r u c k  d r i v ­
e r ' s  p h y s i c a l  d i s a b i l i t i e s ,  I f  a c t u a l  d e t e r ­
m i n a t i o n  o f  J u r y  w a s  t h a t  t r u c k  d r i v e r ’s  
p h y s i c a l  d i s a b i l i t i e s  w e r e  p r o x i m a t e  
c a u s e  o f  a c c i d e n t ,  t h a t  t r u c k  d r i v e r ' s  
e m p l o y e r  w a s  g u i l t y  o f  n e g l i g e n c e  In 
f a i l i n g  t o  d i s c o v e r  t r u c k  d r i v e r ' s  p h y s i ­
c a l  d i s a b i l i t i e s ,  a n d  t h a t  p h y s i c i a n  w a s  
n l s o  g u i l t y  o f  n e g l i g e n c e ,  t h e n  t r u c k  
d r i v e r ' s  e m p l o y  i r  w o u l d  b e  e n t i t l e d  t o
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c o n t r i b u t i o n  f r o m  p h y s i c i a n  u n d e r  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t  F e a s o r s  
A c t .  W h a r t o n  T r a n s p o r t  C o r p .  v .  
B r i d g e s ,  T e n n . 1 9 8 0 ,  606 S . W . 2 d  521.

I n  a c t i o n  I n  w h i c h  I n j u r e d  m i n o r  p u -  
d c s t r l a n  o b t a i n e d  J u d g m e n t  a g a i n s t  m o ­
t o r i s t  a n d  In  w h i c h  I t  w a s  In  e f f e c t  d e ­
t e r m i n e d  t h a t  m i n o r ’s  m o t h e r ’s  n e g l i ­
g e n t  s u p e r v i s i o n  o f  m i n o r  c o n t r i b u t e d  t o  
h i s  i n j u r y ,  c o n t r i b u t i o n  w a s  a v a i l a b l e  
a g a i n s t  m o t h e r ,  b u t  o n l y  t o  e x t e n t  o f  
e x i s t i n g  l i a b i l i t y  I n s u r a n c e  c o v e r a g e  f o r  
h e r  t o r t  a g a i n s t  m i n o r .  J o s e p h  v .  
t j u e s t .  F l a .  1982, 414 S o . 2 d  1063.

T h e r e  I s  n o  r i g h t  o f  c o n t r i b u t i o n  
a g a i n s t  a  J o i n t  t o r t - f e a s o r  w h o  I s  p a r e n t  
o f  I n j u r e d  m i n o r  If p a r e n t  Is  w i t h o u t  
l i a b i l i t y  I n s u r a n c e  o r  If p o l i c y  c o n t a i n s  
a n  e x c l u s i o n  c l a u s e  f o r  h o u s e h o l d  o r  
f a m i l y  m e m b e r s .  W o o d s  v .  W i t h r o w .  
F l a .  1982, 413 S o . 2 d  1179.

I n  a c t i o n  b r o u g h t  b y  p a s s e n g e r  a n d  
d r i v e r  o f  a u t o m o b i l e  I n v o l v e d  In  a c c i d e n t  
a g a i n s t  c o n t r a c t o r ,  w h i c h  f i l e d  t h i r d -  
p a r t y  c l a i m  a g a i n s t  s u b c o n t r a c t o r ,  s u b ­
c o n t r a c t o r ’s  c l a i m  n g a i n s t  d r i v e r  f o r  
c o n t r i b u t i o n  w o u l d  b e  a l l o w e d  s o  t h a t  
I n  t h e  e v e n t  t h a t  d r i v e r  a n d  p a s s e n g e r  
w e r e  n o t  f o u n d  t o  b e  J o i n t  v e n t u r e r s  a t  
t i m e  o f  a c c i d e n t  a n d  I f  J u r y  f o u n d  t h a t  
d r i v e r  w a s  p a r t i a l l y  a t  f a u l t  a s  a  J o i n t  
t o r t - f e a s o r ,  p r o p e r  d i s t r i b u t i o n  o f  l i a ­
b i l i t y  w i t h  r e s p e c t  t o  p a s s e n g e r  w o u l d  
b n  I n s u r e d .  F l o r i d a  R o c k  &  S a n d  C o .  v .  
C o x ,  F l u . A p p .  1977, 344 X o .2 d  1296.
19a.  B a n k i n g  t r a n s a c t i o n s

U n d e r  .V ew  J e r s e y  l a w .  a t t o r n e y ' s  a l ­
l e g e d  l i a b i l i t y  t o  c l i e n t s  f o r  f a l l i n g  p r o p ­
e r l y  t o  s u p e r v i s e  o u t - o f - s t a t e  a t t o r n e y  
t o  w h o m  h e  t r a n s f e r r e d  c l i e n t s ’ p e r s o n a l  
I n j u r y  c a s e ,  a n d  w h o  s u b s e q u e n t l y  e m ­
b e z z l e d  c l i e n t s '  f u n d s ,  w a s  n o t  o f  s o r t  
w h i c h  w o u l d  e n t i t l e  a t t o r n e y  t o  i n d e m ­
n i t y  f r o m  b a n k ,  w h i c h  w a s  g u i l t y  o f  
n e g l i g e n c e  In  h a n d l i n g  o f  a t t o r n e y ' s  d e ­
p o s i t .  i f  r e f e r r i n g  a t t o r n e y  w e r e  h e l d  
l l a b l a  f o r  c l i e n t s '  l o s s :  a n d  t h u s  b a n k  
w a s  n o t  b a r r e  \ f r o m  s e e k i n g  c o n t r i b u ­
t i o n .  T o r m o  v .  Y o r m n r k ,  D . C . N . J .  1975, 
398 F . S u p p .  1159,
19b. F i d u c i a r y  r e l a t i o n s h i p s

T e n n e s s e e  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t - f e a s o r s  A c t  d i d  n o t  a p p l y  
to  s u i t  s e e k i n g  r e c o v e r y  f r o m  a c c o u n t ­
i n g  f i r m  w h i c h  a l l e g e d l y  a i d e d  a n d  a b e t ­
t e d  e x e c u t o r  In u c t l o n s  w h i c h  b r e a c h e d  
f l d u l c a r y  r e l a t i o n s h i p  n n d  s u i t  c o u l d  n o t  
b e  m a i n t a i n e d  a g a i n s t  a c c o u n t i n g  f i r m  
b y  b e n e f i c i a r y  w h o  h a d  s e t t l e d  w i t h  e x ­
e c u t o r .  H u e h b l n d e r  v . R e g i s t e r ,  C . A .  
T e n n . 1 9 8 0 ,  634 F . 2 d  327.

U n i f o r m  C o n t r i b u t i o n  A m o n g  J o i n t  
T o r t f e a s o r s  ^ c t  d o e s  n o t  a p p l y  t o  
b r e a c h e s  o f  t r u s t  o r  o t h e r  f i d u c i a r y  o b ­
l i g a t i o n s .  C a s o n  v. L u u ,  F l a . A p p .  1978. 
369 S o . 2 d  600. c e r t i o r a r i  d e n i e d  368 S o . 2 d  
1365.
20.  L i a b i l i t y  In g e n e r a l

T h i r d  p a r t i e s  d e c k i n g  c o n t r i b u t i o n  f o r  
d a m a g e s  a r i s i n g  f r o m  I n c i d e n t .  In  w h i c h  
t r a n s f o r m e r s  w e r e  d a m a g e d  w h i l e  b e i n g  
l o a d e d  o n  v e s s e l  d i d  n o t  e s t a b l i s h  t h a t  
t r a n s f o r m e r  m a n u f a c t u r e r  f a i l e d  t o  e x ­
e r c i s e  r e a s o n a b l e  c a r e ,  w h e r e  e v i d e n c e  
I n d i c a t e d  t h a t  m a n u f a c t u r e r  u p o n  b e i n g  
n o t i f i e d  t h a t  s t e n c i l l e d  w e i g h t s  o f  t h e  
t r a n s f o r m e r s  w e r e  e r r o n e o u s ,  r e c h e c k e d  
t h e  a c c u r a c y  o f  t h e  s t e n c i l l e d  f i g u r e s  
a n d  n o t i f i e d  b u y e r  o f  d i s c r e p a n c i e s .  
F l s c h b a c h  &. M o o r e  I n t e r n .  C o r p .  v. 
C r a n e  B a r g e  R - 1 4 .  C . A . M d . 1980. 632 F . 2 d  
1123.

T e s t i m o n y  t h a t ,  e v e n  t h o u g h  b u i l d i n g  
r e m a i n e d  u n d e r  b u i l d i n g  o w n e r ' s  c o n ­
t r o l .  c o n t r a c t o r  h a d  u l t i m a t e  r e s p o n s i ­
b i l i t y  f o r  b a r r i c a d i n g  e l e v a t o r s  a n d  h a v ­
i n g  e l e v a t o r s  s h u t  d o w n  w h e n  b a r r i -
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c a d e s  w e r e  n o t  I n  p l n c e  a n d  e v i d e n c e  
t h a t  s u b c o n t r a c t o r ' s  e m p l o y e e  w a s  I n ­
j u r e d  w h e n  h e  fe l l I n t o  o p e n  e l e v a t o r  
s h a f t  s u s t a i n e d  f i n d i n g  t h a t  b o t h  t h e  
b u i l d i n g  o w n e r  a n d  t h e  c o n t r a c t o r  w e r e  
n e g l i g e n t  s o  t h n t  b u i l d i n g  o w n e r  w a s  
e n t i t l e d  t o  c o n t r i b u t i o n  f r o m  c o n t r a c t o r ,  
f o r  c e r t a i n  a m o u n t s  r e c o v e r e d  f r o m  
b u i l d i n g  o w n e r  b y  I n j u r e d  s u b - s u b c o n ­
t r a c t o r ' s  e m p l o y e e  a n d  h i s  w i f e .  H a t -  
t e r s l e y  v .  B o l l t ,  C . A . P n . 1975. 512 F .2 d  
209.

U n d e r  S c u t h  D a k o t a  l a w ,  w h e r e  J u r y  
s p e c i f i c a l l y  f o u n d  t h a t  p a r t i c u l a r  d e ­
f e n d a n t  w a s  n o l  n e g l i g e n t  In  a n y  m a n ­
n e r  a n d  w a s  n o t  l i a b l e  f o r  i n j u r i e s  t o  
p l a i n t i f f ,  n o  r i g h t  o f  c o n t r i b u t i o n  e x i s t ­
e d  a g a i n s t  s u c h  d e f e n d a n t .  B a r t a k  v . 
Be l l  - G a l l y a r d t  & W e l l s .  I n c . .  D . C . S . D .  
1979, 473 F . S u p p .  737, r e v e r s e i l  o n  o t h e r  
g r o u n d s  629 F . 2 d  523.

I n  N e w  J e r s e y  I n d e m n i t y  w i l l  b e  a l ­
l o w e d  t o  a  J o i n t  t o r t - f e a s o r  o n l y  If h i s  
l i a b i l i t y  Is  m e r e l y  " c o n s t r u c t i v e . "  o r  
" v i c a r i o u s . "  t h a t  Is.  l i a b i l i t y  w h i c h  Is 
I m p u t e d  b y  l a w  w i t h o u t  r e g a r d  t o  a c t u a l  
f a u l t .  T o r m o  v .  Y o r m a r k ,  D . C . N . J .  1975, 
398 F . S u p p .  1159.

T e l e v i s i o n  s e t  m a n u f a c t u r e r ,  s u e d  h y  
t e n a n t  f o r  w r o n g f u l  d e a t h  u n d e r  P e n n ­
s y l v a n i a  l a w  b e c a u s e  o f  f i r e  c a u s e d  b y  
a l l e g e d l y  d e f e c t i v e  s e t  h iu l  n o  c a u s e  o f  
a c t i o n  f o r  c o n t r i b u t i o n  o r  I n d e m n i t y  
n r l s l n g  n u t  n f  a l l e g e d  t h i r d - p a r t y  d e ­
f e n d a n t  l a n d l o r d ' s  n e g l i g e n c e ,  w h e r e  
t h e r e  w a s  n o  q u e s t i o n  o f  p r i m a r y  o r  
s e c o n d a r y  l i a b i l i t y  a n d  n o  q u e s t i o n  o f  
v i c a r i o u s  l i u b i l i t y  s i n c e  l i a b i l i t y .  I f  a n y ,  
o f  l a n d l o r d  f o r  c o n t r i b u t i o n  m u s t  a r i s e  
o u t  n f  t o r t  l a w  g o v e r n i n g  l i a b i l i t y  o f  
l a n d l o i d  t o  t e n a n t  b e c a u s e  o f  n e g l i g e n c e  
u n d  t h e r e  h a d  t o  b e  p r o o f  o f  s o m e  d i r e c t  
o m i s s i o n  b y  l a n d l o r d  o f  p e r f o r m a n c e  o f  
a  d u t y  h *  o w e d  t o  t e n a n t .  G r o o v e r  v. 
M a g n a v o x  C o . ,  D . C . P a . 1976, 71 F . R . D .  
638.

In  r e g a r d  t o  i n c i d e n t  In w h i c h  I n j u r i e s  
w e r e  a l l e g e d l y  s u s t a i n e d  w h e n  e x p l o s i o n  
a n d  f l a s h  l i r e  o c c u r r e d  In t e l e p h o n e  
u t i l i t y ' s  m a n h o l e ,  u t i l i t y  w a s  n o l  p r e ­
c l u d e d  f r o m  r e l y i n g  u p o n  d i s t i n c t i o n  b e ­
t w e e n  " a c t i v e ”  a n d  " p a s s i v e "  n e g l i ­
g e n c e  w i t h  r e s p e c t  l o  o r i g i n a l  d e f e n d ­
a n t ’s  c l a i m  f o r  c o n t r i b u t i o n ,  a n d  s u c h  
c o n c e p t s  w e r e  r e l e v a n t  a n d  t h e r e  w e r e  
s u f f i c i e n t  f a c t s  t o  s u p p o r t  s u b m i s s i o n  o f  
t h e  I s s u e  t o  t r i e r  o f  f a c t .  C h e s a p e a k e  
U t i l i t i e s  C o r p .  v. C h e s a p e a k e  a n d  P o t o ­
m a c  T e l .  C o .  o f  M a r y l a n d ,  D e l . S u p e r .  
1981), 415 A . 2d 186.

I n a s m u c h  a s  s u r e t y  o n  p e r f o r m a n c e  
o o n d  I s s u e d  In  c o n n e c t i o n  w i t h  a p p r o v a l  
o f  s u b d i v i s i o n  d e v e l o p m e n t  m a p  w u s  n o t  
a l l e g e d  t o  b e  o n e  o f  t h e  t o r t - f e a s o r s  a n d  
w a s  n o t  a  p a r t y  t o  n e g l i g e n c e  a c t i o n  b y  
g r a n t o r s  o f  c a s e m e n t  f o r  s t o r m  s e w e r  
r e q u i r e d  In  c o n n e c t i o n  w i t h  t h o  d e v e l o p ­
m e n t ,  t o w n s h i p  w h i c h  h a d  p a i d  e n t i r e  
J u d g m e n t  o n t a i  s i  b y  g r a n t o r s  a g a i n s t  
t o w i . s h i p  a n d  > . e v e l o p e r  d i d  n o t  h a v e  
r i g h t  t o  c o n i n D u t i o n  f r o m  s u r e t y .  
W y c k o f f  T o .  v .  S a r n a ,  1975. 347 A . 2 d  16, 
136 N . J . S u p e r .  512.

H o l d  h a r m l e s s  c l a u s e  In  f r a n c h i s e  
a g r e e m e n t  b e t w e e n  c i t y  a n d  p o w e r  c o m ­
p a n y  g o v e r n e d  a p p o r t i o n m e n t  o f  l i a b i l i ­
t y  h e t w o o n  c i t y  a n d  p o w e r  c o m p a n y  In 
n e g l i g e n c e  a c t i o n  r a t h e r  t h a n  t h e  u n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t ,  In  t h a t  p a r t i e s ,  a p p a r e n t l y  a t  a r m ' s  
l e n g t h ,  a g r e e d  o n  t h e  s t a n d a r d  f o r  
m e a s u r i n g  l i a b i l i t y ,  p r o v i s i o n  w aB  n o t  
u n c o n s c i o n a b l e ,  a n d  a g r e e m e n t  w a s  n o t  
a t  o d d s  w i t h  t h e  r e m e d i a l  p u r p o s e s  o f  
t h e  s t a t u t e .  C i t y  a n d  B o r o u g h  o f  J u ­
n e a u  v .  A l a s k a  K le e .  L i g h t  &  P o w e r  
C o . .  A l a s k a  1981, 622 P . 2 d  954.
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Note 20

R i g h t  t o  c o n t r i b u t i o n  e x i s t s  a m o n g  
J o i n t  t o r t - f e a s o r s  u n d e r  t h e  U n i f o r m  
C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  A c t  r e -

?
; a r d l e s s  o f  t h e  f a c t  t h a t  t h e y  h a v e  b e e n  
o u n d  l i a b l e  u n d e r  d i f f e r e n t  t h e o r i e s ,  

s u c h  o s  n e g l i g e n c e  a n d  s t r i c t  p r o d u c t s  
l i a b i l i t y .  S a n c h e z  v .  C i t y  o f  R s p a n o l a ,  
A p p . 1980, 615 P . 2d  993, 94 N . M .  993.

W h e r e  l i a b i l i t y  o f  d e f e n d a n t  c i t y  f o r  
I n j u r i e s  s u s t a i n e d  b y  m i n o r  p l a i n t i f f  
w h e n  a  v o l l e y b a l l  s t a n d a r d  fe l l  n n d  s e ­
v e r e l y  i n j u r e d  h e r  f o o t  w a s  p r e d i c a t e d  
o n  n e g l i g e n c e  In  t h a t  s t a n d a r d  w a s  
b e i n g  u s e d  In  a  r e c r e a t i o n  c e n t e r  u n d e r  
s u p e r v i s i o n  o f  c i t y  w h e n  a c c i d e n t  o c ­
c u r r e d .  a n d  l i a b i l i t y  o f  d e f e n d a n t  m a n u ­
f a c t u r e r  w a s  p r e d i c a t e d  o n  a  t h e o r y  o f  
H t r l c t  p r o d u c t s  l i a b i l i t y  u n d e r  s e c t i o n  
4 02 A  o f  t h e  R e s t a t e m e n t  ( S e c o n d )  o f  
T o r t s ,  a s  w a s  t h e  l i a b i l i t y  o f  t h e  d e ­
f e n d a n t  s p o r t i n g  g o o d s  s t o r e  f o r  h a v i n g  
s o l d  a  d e f e c t i v e  p r o d u c t  w h i c h  e v e n t u a l ­
ly  i n j u r e d  a  u s e r  o f  t h e  p r o d u c t ,  t h e r e  

.  w e r e  t h r e e  t o r t - f e a s o r s  w h i c h  w e r e  e a c h  
d i r e c t l y  l i a b l e  t o  t h e  p l a i n t i f f  f o r  h e r  i n ­
j u r i e s .  a n d  e a c h  t o r t - f e a s o r  h a d  a  r i g h t  
t o  c o n t r i b u t i o n  w h e n  I t  h a d  p a i d  m o r e  
t h a n  I t s  p r o  r u t a  s h a r e  o f  t h e  J u d g m e n t ,  
o r  o n e - t h i r d .  Id .

I n  a  c a s e  f o r  c o n t r i b u t i o n ,  t h e  r e a l  i n ­
q u i r y  la w h i c h  o f  t h e  t w o  p a r t i e s  i s  p r i ­
m a r i l y  r e s p o n s i b l e  f o r  t h e  I n j u r i e s .  
T e r m i n a l  T r a n s p o r t  C o . .  I n c .  v. C l l f f s i d e  
L e a s i n g  C o r p . ,  T e n n . 1 9 7 9 ,  077 S . W . 2 d  
455.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  c r e a t e s  a  s u b s t a n t i v e  r i g h t  
t o  c o n t r i b u t i o n  f r o m  a  c o d e f e n d a n t  
w h o s e  n e g l i g e n c e  c o n t r i b u t e s  t o  p l a i n ­
t i f f ' s  I n j u r y .  C a r e y  v .  J o n e s ,  T e n n . A p p .  
1976. 646 S . W . 2 d  814.
2 0 a .  S t r i c t  l i a b i l i t y

L i a b i l i t y  f o r  c o n t r i b u t i o n  a n d  I n d e m ­
n i t y  u n d e r  t h e  p r i n c i p l e  o f  s t r i c t  l i a b i l i ­
t y  a s  c o d i f i e d  b y  s e c t i o n  402A  o f  t h e  R e ­
s t a t e m e n t  ( S e c o n d )  o f  T o r t s  d e p e n d s ,  
n o t  o n  t h e  m e a n s  o f  m a r k e t i n g ,  b u t  o n  
t h e  f a c t  o f  m a r k e t i n g ,  w h e t h e r  b y  s a l e ,  
l e a s e  o r  b a i l m e n t ,  f o r  u s e  a n d  c o n s u m p ­
t i o n  b y  t h e  p u b l i c .  H o f f m a n  v .  L o o s  &
n i l w o r t h ,  I n c . ,  1982, 452 A .2 d  1349, -----
P a . S u p e r .  — .

R o l e  o f  t h e  d e f e n d u n l  a s  a  s a l e s  a g e n t  
f o r  t h e  m a n u f a c t u r e r  o f  t h e  b o i l e d  l i n ­
s e e d  o i l  w h i c h  c a u s e d  t h e  ( I r e  g i v i n g  
r i s e  t o  t h e  w r o n g f u l  d e a t h  a n d  s u r v i v a l  
c l a i m s  In  t h e  t r e s p a s s  a c t i o n  p r o v i d e d  a  
p r e d i c a t e  u p o n  w h i c h  t h e  d e f e n d a n t  
c o u l d  h e  h e l d  l i a b l e  Tor c o n t r i b u t i o n  a n d  
I n d e m n i t y  u n d e r  t h e  p r i n c i p l e  o f  s t r i c t  
l i a b i l i t y  a s  c o d i f i e d  b y  s e c t i o n  4U2A o f  
t h e  R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  
In  t h a t  t h e  d e f e n d a n t  I n t e n d e d  t h n t  t h e  
p r o d u c t  r e a c h  t h o  m a r k e t  a n d  w a s  d i ­
r e c t l y  I n v o l v e d  i n  s u p p l y i n g  t h e  c h a t t e l ,  
n o t  m e r e l y  o f f e r i n g  t h e  u s e  o f  m o n e y .
I d .
21. Se t t l em en t

U n d e r  P e n n s y l v a n i a  l a w ,  s e t t l e m e n t  
o f  c l a i m  w i t h  o n e  t o r t - f e n s o r  b a r s  s u b ­
s e q u e n t  s u i t  a g a i n s t  a n o t h e r  J o i n t  t o r t -  
f e n s o r  o n l y  w h e r e  p r i o r  p r o c e e d i n g s  c a n  
r e n r o n a b l y  b e  c o n s t r u e d  t o  h a v e  r e s u l t ­
e d  i n  f u l l  s a t i s f a c t i o n  o f  p l a i n t i f f ' s  
c l a i m .  F r a n k  v .  V o l k s w a g e n w e r k .  A . G .  
o f  W e s t  G e r m a n y ,  C . A . P a .  1975, 522 F . 2 d  
321.

U n d e r  P e n n s y l v a n i a  l a w ,  w h e r e  m i n o r  
s e t t l e d  c l a i m  a r i s i n g  o u t  o f  a u t o m o b i l e  
a c c i d e n t  b e c a u s e  h e r  p a r e n t s  u n d  a t t o r ­
n e y  c o n c l u d e d  t h a t  t h e  m o s t  t h e y  c o u l d  
r e c o v e r  f r o m  d r i v e r  o f  a u t o m o b i l e  w n s  
m a x i m u m  c o v e r a g e  u n d e r  h i s  i n s u r a n c e  
p o l i c y  a n d  n o t  b e c a u s e  a m o u n t  o f  s e t t l e ­
m e n t  f u l l y  s a t i s f i e d  c l a i m ,  s e t t l e m e n t  
d i d  n o t  b a r  u c t l o n  a g a i n s t  a n o t h e r  a l ­
l e g e d  J o i n t  t o r t - f e a s o r .  Id .
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D e f e n d a n t s  In  d e a t h  a c t i o n  w e r e  p r e ­
v e n t e d  f r o m  I n i t i a t i n g  u c t l o n  f o r  c o n t r i ­
b u t i o n  a g a i n s t  o t h e r  d e f e n d a n t  a f t e r  e n ­
t e r i n g  I n t o  s e t t l e m e n t  i n  d e a t h  a c t i o n  
w h e r e  a l l  p a r t i e s  w e r e  p a r t i e s  t o  d e a t h  
a c t i o n .  S t o n e  &  W e b s t e r  E n g i n e e r i n g  
C o r p .  v .  H e y l  &  P a t t e r s o n .  I n c . ,  1978,
395 A . 2d  1359, 261 P a . S u p e r .  150.

U n d e r  T o r t  C l a i m s  A c t .  p l a i n t i f f s
c o u l d  r e c o v e r  f u l l  a m o u n t  o f  J u r y  v e r ­
d i c t  f r o m  s t a t e  t o  e x t e n t  t h a t  A c t  a l ­
l o w e d ,  l e s s  p r o  t a n t o  r e d u c t i o n s  f o r  t w o  
s e t t l e m e n t s  f r o m  J o i n t  t o r t - f e a s o r s .  
P o l y a r d  v .  T e r r y ,  1977, 372 A . 2 d  378, 148 
N . J . S u p e r .  202. r e v e r s e d  o n  o t h e r  
g r o u n d s  390  A . 2 d  653. 160 N . J . S u p e r .  497, 
a f f i r m e d  401 A . 2 d  532, 79 N . J .  547,

T o r t - f e a s o r ,  h a v i n g  a g r e e d  t o  e n t r y  o f  
J u d g m e n t  p u r s u a n t  t o  s t i p u l a t i o n  f o r  
d i s m i s s a l ,  h u d  n o  s u b s t a n t i v e  r i g h t  
t h e r e a f t e r  t o  r e q u i r e  o t h e r  t o r t - f e a s o r  t o  
m a k e  c o n t r i b u t i o n  e s p e c i a l l y  w h e r e  o t h ­
e r  t o r t - f e a s o r  d e n i e d  l i a b i l i t y  a n d  d i d  
n o t  o t h e r w i s e  a g r e e  t o  a n y  c o n t r i b u t i o n .  
G r a c e  v .  H u e k l e y ,  1982, 435 N . E . 2 d  655. 
13 .M u s s . /  p p .  1081.

T o  r e c o v e r  c o n t r i b u t i o n ,  p l a i n t i f f s  
w e r e  r e q u i r e d  t o  s h o w  t h a t  t h e y  w e r e  
l e g a l l y  l i a b l e  a s  J o ' n t  t o r t - f e a s o r s  a n d  
t h a t  d e f e n d a n t s  w e r e  J o i n t l y  l i a b l e ,  a n d  
p l u i n t l f r s  c o u l d  r e c o v e r  o n l y  t o  e x t e n t  
t h a t  H u l l l e m e n L  w h s  r e a s o n a b l e .  R o b ­
e r t s o n  v. M c C a r t e ,  1982, 433 N . H . 2 d  1262, 
13 M a s s . A p p .  441.

U n d e r  U n i f o r m  C o n t r i b u t i o n  A m o n g  
J o i n t  T o r t f e a s o r s  A c t ,  w h e r e ,  a m o n g  
m u l t i p l e  t o r t - f e a s o r s ,  o n e  h a s  s e t t l e d  In  
g o o d  f a i t h  a n d  a n o t h e r  h a s  n o t  s e t t l e d ,  
t h e  c l a i m  a g a i n s t  t h e  l a t t e r  Is  r e d u c e d  
b y  t h e  s e t t l e m e n t ,  t h e  f o r m e r  b e i n g  p r o ­
t e c t e d  u g n i n s t  f u r t h e r  l i a b i l i t y .  B o s t o n  
E d i s o n  C o ,  v .  T r l t a c h ,  1976, 346 N . E . 2 d  
901. 370  M a s s .  260.

W h e r e  p l a i n t i f f  h a d  s e t t l e d  w i t h  J o i n t  
t o r t - f e a s o r  b e f o r e  J u d g m e n t ,  s e t t l e m e n t  
p a y m e n t  r e c e i v e d  f r o m  J o i n t  t o r t - f e a s o r  
In  A p r i l ,  1974, s h o u l d  h a v e  b e e n  a p p l i e d  
t o  r e d u c e  b a l a n c e  o u t s t a n d i n g  o n  J u d g ­
m e n t  a g a i n s t  s e c o n d  d e f e n d a n t  o n  t h a t  
d a t e ,  a n d  t h u s  i t  w a s  I m p r o p e r  t o  t r e a t  
s e t t l e m e n t  p a y m e n t  a s  I f  I t  h a d  b e e n  r e ­
c e i v e d  a t  t i m e  o f  t h e  w r i t  a n d  s e c o n d  
d e f e n d a n t  w a s  n o t  t h e r e b y  u n f a i r l y  b u r ­
d e n e d .  w i t h  r e s p e c t  t o  r e s u l t a n t  I n t e r e s t  
c a l c u l a t i o n s ,  o n  t h e o r y  t h a t  i t  w a s  t o  b e  
c r e d i t e d  w i t h  t h e  s e t t l e m e n t  p a y m e n t  a s  
If  i t  h a d  m a d e  t h e  p a y m e n t  I t s e l f .  I d .

W h e r e  d e f e n d a n t s  w h o  s e t t l e d  t h e i r  
l i a b i l i t y  i n  I r o n  w o r k e r ' s  n c t l o n  f o r  p e r ­
s o n a l  I n j u r i e s  s u s t a i n e d  In  f a l l  a t  c o n ­
s t r u c t i o n  s i t e  f o r  1130.000 w e r e  l a t e r  
f o u n d  t o  b e  92%  l i a b l e ,  a n o t h e r  d e f e n d ­
a n t ,  w h o  s e t t l e d  f o r  120.090. w a s  f o u n d  
n o r  t o  b e  l i a b l e ,  a n d  s e t t l e m e n t  a g r e e ­
m e n t  w i t h  t h e  d e f e n d a n t  f o u n d  n o t  t o  
h e  l i a b l e  p r o v i d e d  t h a t  a n y  d a m a g e s  r e ­
c o v e r e d  a g a i n s t  a n y  o t h e r  p a r t i e s  s h a l l  
b e  r e d u c e d  In  t h e  s u m  o f  t w e n t y  t h o u ­
s a n d  d o l l a r s  o r  In  c u c h  s u m  a s  s h a l l  b e  
t h e  e x t e n t  o f  t h e  p r o  r a t a  s h a r e  o f  s e t ­
t l i n g  d e f e n d a n t s '  l i a b i l i t y  w h i c h e v e r  
s u m  s h a l l  b e  t h e  l a r g e r ,  l i a b i l i t y  u f  a r ­
c h i t e c t s ,  w h o  d i d  n o t  s e t t l e ,  h a d  t o  b e  
r e d u c e d  h y  120,000  e v e n  t h o u g h  t o t a l  
v e r d i c t  w a s  1215.000, a n d  e v e n  t h o u g h  
s u c h  r e d u c t i o n  o f  t h e  a w a r d  a g a i n s t  t h e  
a r c h i t e c t s ,  w h o  w e r e  f o u n d  t o  b e  l i a b l e  
f o r  7 .5 %  o f  t h e  1215 ,000.  e l i m i n a t e d  t h e i r  
m o n e t a r y  l i a b i l i t y .  D u n c a n  v .  P e n n i n g ­
t o n  C o u n t y  H o u s i n g  A u t h o r i t y ,  1979, 283 
N . W . 2 d  5 4 0 .  S . D .  .

W h e r e  d e f e n d a n t  e n t e r e d  I n t o  s e t t l e ­
m e n t  u g r e e m e . i t  w i t h  p l a i n t i f f  In  w h i c h  
d e f e n d a n t  a g r e e d  t o  p a y  p l a i n t i f f  145.000  
b u t  s u c h  d e f e n d a n t  d i d  n o l  p a y  w h a t  
w o u l d  h a v e  b e e n  n e c e s s a r y  t o  o b t a i n  e x ­
t i n g u i s h m e n t  o f  o t h e r  d e f e n d a n t ' s  l i a b i l ­
i t y .  d e f e n d a n t  w h i c h  h a d  s e t t l e d  c o u l d
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n o t  b r i n g  c l a i m  f o r  c o n t r i b u t i o n  a g a l n . i l  
d e f e n d a n t  w h i c h  h a d  n o t  s e t t l e d  u n d e r  
U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s ­
o r s  A c t .  e v e n  t h o u g h  J u d g m e n t  w a a  e n ­
t e r e d  In f a v o r  o f  p l a i n t i f f  a n d  a g a i n s t  
b o t h  d e f e n d a n t s  f o r  J45 .000, s o  t h a t  
p a r t y  w h i c h  h a d  s e t t l e d  a n d  w h i c h  h a d  
a b s o l u t e l y  l i m i t e d  I t s  l i a b i l i t y  t o  }45,-  
nOO e n d e d  u p  p n y l n g  d i s p r o p o r t i o n a t e  
s h a r e  o f  J u d g m e n t .  B e s t  . S a n i t a r y  D Is .  
C o .  v. L i t t l e  F o o d  T o w n .  I n c . ,  F l a . 1976. 
3.19 S o . 2d  222.
22. In d em n i ty

U n d e r  A r k a n s a s  l a w .  r i g h t  o f  I n d e m ­
n i t y  m a y  u r l s e  f r o m  e x p r e s s  c o n t r a c t  o f  
i n d e m n i t y  o r  f r o m  s p e c i a l  r e l a t i o n s h i p  
b e t w e e n  t h i r d  p a r t y  a n d  e m p l o y e r  w h i c h  
w o u l d  g i v e  r i s e  t o  t h e  r i g h t :  h o w e v e r .  
In  a h s e n c e  o f  c o n t r a c t  f o r  I n d e m n i t y  
r u n n i n g  In  f a v o r  o f  t h i r d  p a r t y ,  n e g l i ­
g e n t  t h i r d - p a r t y  t o r t - f e a s o r  Is n o t  e n t i ­
t l e d  t o  e i t h e r  I n d e m n i t y  o r  c o n t r i b u t i o n  
f r o m  a  n e g l i g e n t  e m p l o y e r  w h e r e  t h e i r  
c o n c u r r e n t  n e g l i g e n c e  h a s  p r o d u c e d  I n ­
j u r y  o r  d e a t h  o f  e m p l o y e e .  D u l i n  v . 
C i r c l e  F  I n d u s t r i e s ,  I n c . ,  C . A . A r k .  1977, 
558 F . 2 d  156.

E v e n  a s s u m i n g  t h a t  p a i n t e r ' s  e m p l o y ­
e r  w a s  g u i l t y  o f  c a u s a l  n e g l i g e n c e  in  
c o n n e c t i o n  w i t h  p a i n t e r ' s  a c c i d e n t a l  
d e a t h  b y  e l e c t r o c u t i o n ,  e m p l o y e r  a n d  f e ­
m a l e  c o n d u c t o r  m a n u f a c t u r e r ,  w h i c h  
h a d  b e e n  f o u n d  b y  J u r y  t o  b e  n e g l i g e n t ,  
w e r e  s i m p l y  J o i n t  t o r t - f e a s o r s  u n d  t h u s  
m a n u f a c t u r e r  w a s  n o t  e n t i t l e d  t o  I n ­
d e m n i t y  f r o m  e m p l o y e r  u n d e r  A r k a n s a s  
l a w .  Id .

C o n t r i b u t i o n  a n d  I n d e m n i t y  a r e  m u ­
t u a l l y  e x c l u s i v e  r e m e d i e s :  c o n t r i b u t i o n  
c o n t r i b u t e s  t h e  l o s s  a m o n g  t o r t - f e a s o r s  
b y  r e q u i r i n g  e a c h  t o  p a y  h i s  p r o p o r t i o n ­
a t e  s h a r e ,  w h i l e  I n d e m n i t y  s h i f t s  e n t i r e  
l o s .  f r o m  o n e  t o r t - f e a s o r  w h o  h a s  b e e n  
c o m p e l l e d  t o  p a y  I t  t o  t h e  s h o u l d e r s  o f  
. m o t h e r  w h o  s h o u l d  b e a r  I t  I n s t e a d .  
M i s s o u r i  P a c .  R .  C o .  v .  S t a r  C i t y  G r a v e l  
C o . .  I n c . .  D . C . A r k .  1978. 452 F . S u p p .  480. 
a f f i r m e d  592 F . 2 d  455.

T h e r e  Is I m p o r t a n t  d i s t i n c t i o n  b e ­
t w e e n  c o n t r i b u t i o n ,  w h i c h  d i s t r i b u t e s  
t h e  l o s s  a n . ' . n g  t h e  t o r t - f e a s o r s  b y  r e ­
q u i r i n g  e a c h  Jo  p a y  I d s  p r o p o r t i o n a t e  
s h a r e ,  a n d  i n d e m n i t y ,  w h i c h  s h i f t s  e n ­
t i r e  l o s s  f r o m  0 6 8  t o r t - f e a s o r  w h o  h a s  
b e e n  c o m p e l l e d  t o  p s y  i t  t o  a n o t h e r  w h o  
s h o u l d  b e a r  I t  I n s t e a d ,  t h e  s i m p l e s t  b a ­
s i s  f o r  I n d e m n i t y  Is  a  c o n t r a c t  w h i c h  
p r o v i d e s  f o r  I t :  h o w e v e r ,  r i g h t  t o  i n ­
d e m n i t y  m n y  a r l B e  w i t h o u t  a g r e e m e n t  
a n d  b y  o p e r a t i o n  o f  l a w  t o  p r e v e n t  a  r e ­
s u l t  w h i c h  Is  r e g a r d e d  a s  u n j u s t  o r  u n ­
s a t i s f a c t o r y .  A e t n a  C a s .  a n d  £ u r .  C o .  
v . L . K . C o m s t o c k  & C o . ,  I n c . .  D .C .  
N e v .1 9 8 0 .  188 F . S u p p .  732.

W h e n  I n d e m n i t o r  e x p r e s s l y  n g r e e d  t o  
I n d e m n i f y  I n d e m n i t e e  e x c e p t  In  c e r t a i n  
s p e c i f i e d  I n s t a n c e s  In  w h i c h  a c c i d e n t  
w a s  p r o x l m a t e l y  c a u s e d  b y  I n t e r v e n i n g  
n e g l i g e n c e  o f  I n d e m n i t e e  o r  t h i r d  p e r ­
s o n a  a n d  I t  w a s  d e t e r m i n e d  t h a t  e r c e p -  
t l o n s  d i d  n o t  p e r t a i n ,  I n d e m n i t o r  w a s  
o b l i g a t e d  t o  I n d e m n i f y .  A l l e n  v . S t a n ­
d a r d  O i l  C o . .  1982, 443 N . E . 2 d  497. 2 O h i o  
S t . 3 d  122. 2 O . H . R .  G7I.

I n d e m n i f i c a t i o n  b e t w e e n  t o r t f e a s o r s  Is 
a l l o w e d  o n l y  w h e n  t h e r e  Is  a  p r e e x i s t i n g  
l e g a l  r e l a t i o n s h i p  b e t w e e n  t h e m  o r  a  
d u t y  I m p o s e d  b y  l a w  u p o n  o n e  o f  t h e  
t o r t - f e a s o r s  t o  h o l d  t h e  o t h e r  h a r m l e s s  
f o r  t h e  I n j u r i e s .  P u b l i c  S e r v i c e  C o .  o f  
C o l o r a d o  v .  D i s t r i c t  C o u r t  I n  a n d  F o r  
C i t y  a n d  C o u n t y  o f  D e n v e r .  1981, 638 P .  
2d 772. —  C o lo .  — .

I s s u e  o(  I n d e m n i t y  Is n o l  c o n c e r n e d  
w i t h  t o r t - f e a s o r ' s  l i a b i l i t y  t o  p l a i n t i f f :  
I t  Is  r e m e d y  s o l e l y  c o n c e r n e d  w i t h  e q u l -
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t i e s  e x i s t i n g  a m o n g  t o r t - f e a s o r s .  S t o c k  
v .  A D C O  G e n e r a l  C o r p . ,  1981. 632 P . 2 d  
1182. 96 N . M . A p p .  944.

C o u n t y  w a s  n o t  r e q u i r e d ,  u n d e r  I n ­
d e m n i t y  p r o v i s i o n s  o f  c u n t r a c t  b e t w e e n  
c o u n t y  a n d  D e p a r t m e n t  o f  T r a n s p o r t a ­
t i o n  f o r  r e s u r f a c i n g  a n d  s h o u l d e r  r e ­
p a i r s  o n  p o r t i o n  o f  r u r a l  r o a d ,  t o  d e f e n d  
a n d  I n d e m n i f y  e m p l o y e e  o f  s t a t e  D e ­
p a r t m e n t  o f  T r a n s p o r t a t i o n ,  w i t h  r e ­
s p e c t  t o  l a w s u i t  f i l e d  b y  m o l o r l B t  w h o  
w a s  s e v e r e l y  I n j u r e d  w h e n  h i s  v e h i c l e  
l e f t  r o a d w a y  a f t e r  s t r i k i n g  a n  u n m a r k e d  
d i p  t h e r e i n  c a u s e d  b y  c o u n t y  c o n s t r u c ­
t i o n  w o r k ,  f o r  s t a t e  e m p l o y e e ' s  a l l e g e d  
n e g l i g e n c e  In  o r d e r i n g  a n d  a l l o w i n g  
c o u n t y  t o  d o  r o a d w o r k  u n d e r  I d a  s u p e r ­
v i s i o n  t h a t  I t  w a s  I l l - e q u i p p e d  a n d  i n ­
c a p a b l e  o f  p r o p e r l y  p e r f o r m i n g ,  b e c a u s e  
t h e r e  w a s  n o  I n t e n t ,  e x p r e s s  o r  I m p l i e d ,  
In  i r d e m n i t y  p r o v i s i o n s  t o  i n d e m n i f y  
s t a t e  o r  I t s  e m p l o y e e s  a g a i n s t  I h e l r  a c t s  
o f  n e g l i g e n c e .  W a j t a s l a k  v .  M o r g a n  
C o u n t y ,  T e n n . A p p . 1 9 8 2 ,  633 S . W . 2 d  488.

I n  t h e  c a s e  o f  J o i n t  t o r t - f e n s o r s ,  o n e  
Is  n o t  e n t i t l e d  t o  I n d e m n i f i c a t i o n ;  t h e  
r e m e d y  In c a s e s  i n v o l v i n g  J o i n t  t o r t - f e n ­
s o r s  Is  r e s t i t u t i o n  b y  w a y  o f  c o n t r i b u ­
t i o n .  T e r m i n a l  T r a n s p o r t  C o . ,  I n c .  v .  
C l l f f s l d o  L e a s i n g  C o r p . .  T e n n . 1 9 7 9 .  577 
S . W . 2 d  455.

W h e r e  r i g h t  o f  f u l l  I n d e m n i t y  e x i s t s  
b e t w e e n  p e r s o n s  l i a b l e  In  t o r t ,  n o  r i g h t  
o f  c o n t r i b u t i o n  e x i s t s .  C r a v e n  v .  L a w ­
s o n ,  T e n n . l 9 7 t .  534 S . W . 2 d  653.

D e f e n d a n t  In a c t i o n  I n v o l v i n g  c o n t r o ­
v e r s y  o v e r  r i g h t s  t o  c o n d o m i n i u m  p a r k ­
i n g  s p a c e  w a s  n o t  e n t i t l e d  to  a t t o r n e y  
f e e s  f r o m  v e n d o r  o f  p a r k i n g  s p a c e  u n d e r  
c l a i m  f o r  I n d e m n i t y  w h e r e  d e f e n d a n t  
w a s  n o l  l i a b l e  t o  p l a i n t i f f s .  In t h a t  v e n ­
d o r ' s  a l l e g e d  o b l i g a t i o n  t o  I n d e m n i f y  
n e v e r  a r o s e  a n d  d e f e n d a n t  d i d  n o t  e s ­
t a b l i s h  a n  i n d e p e n d e n t  b a s i s  f o r  I n d e m ­
n i f i c a t i o n .  M a a s s  v. C h r i s t e n s e n ,  F l a .  
A p p . 4 D ls t .1 9 8 2 .  114 S o . 2 d  255.

P u r p o r t e d  I n d e m n i t o r  w a s  n o t  h o u n d  
a s  a  m a t t e r  o f  l a w  b y  I n s u r e d ' s  J u d g ­
m e n t  a g a i n s t  p u r p o r t e d  I n d e m n i t e e  
s i n c e  I n d e m n i t o r  h a d  n o t  b e e n  g i v e n  
t i m e l y  n o t i c e  o r  o p p o r t u n i t y  t o  a p p e a r  
a n d  d e f e n d  t h e  a c t i o n .  H u l l  &  C o . .  I n c .  
v . M c G e t r l c k ,  F l a . A p p .  3 D ls t .1 9 8 2 ,  414 
S o . 2 d  243.

A J u d g m e n t  r e n d e r e d  a g a i n s t  n n  I n ­
d e m n i t e e  Is c o n c l u s i v e  f o r  r e s  j u d i c a t a  
o r  e s t o p p e l  b y  J u d g m e n t  p u r p o s e s  
u g a l n s t  a  p u r p o r t e d  I n d e m n i t o r ,  b u t  
o n l y  u p o n  c o n d i t i o n  t h a t  I n d e m n i t o r  h a s  
b e e n  g i v e n  t i m e l y  n o t i c e  a n d  a n  o p p o r ­
t u n i t y  t o  a p p e a r  a n d  d e f e n d  t h e  a c t i o n .  
I d .

W h e n  t h e r e  Is n o  n o t i c e  t o  a  p u r p o r t ­
e d  I n d e m n i t o r  o f  n c l l o n  a g a i n s t  p u r p o r t ­
e d  I n d e m n i t e e  w h o  s u b s e q u e n t l y  s e e k s  
I n d e m n i t y  f r o m  I n d e m n i t o r .  I n d e m n i t e e  
m s s : ,  a h  I n i t i o  a n d  I r r e s p e c t i v e  o f  t h e  
p r i o r  P o t i o n ,  e s t a b l i s h  f a c t s  w h i c h  s u p ­
p o r t  r i g h t  t o  i n d e m n i f i c a t i o n ,  a n d  I n ­
d e m n i t o r  I s  f r e e  t o  c o n t e s t  t h o s e  f a c t s .  
Id .

I n d e m n i t o r s  h e r e  p r o p e r l y  h e l d  l i a b l e  
o n  t h e i r  I n d e m n i f i c a t i o n  a g r e e m e n t ,  
w h i c h  p r o v i d e d  t h a : -  t h e y  w o u l d  I n d e m ­
n i f y  I n d e m n i t e e  a g a i n s t  a n y  n n d  a l l  
m a n n e r  o f  c l a i m s ,  w h t ' - h e r  m a t u r e d  o r  
u n m a i u r e d ,  i n  c o n n e c t i o n  w i t h  I n d e m n i ­
t e e ' s  b u s i n e s s  d e a l i n g s  w i . 'b  I n d e m n i ­
t o r s .  V l y e l l u  v. P l n u ,  F l a . A f o .  3 D l s t .  
1982, 414 S o , 2d 5»

E n f o r c e m e n t  o f  a g r e e m e n t  t o  i n d e m ­
n i f y  p a r t i e s  n g a l n s l  t h e i r  o w n  w r o n g d u t  
a c t s  w i l l  b e  d e n i e d  in  a b s e n c e  o f  c l e a r

r



CONTRIBUTION A M O N G  TORTFEASORS§ 1
Nuts 22
a n d  u n e q u i v o c a l  c o n t r a c t u a l  e x p r e s s i o n  
o f  s u c h  a n  I n t e n t :  w i t h o u t  s u c h  a n  e x -

R
r e s s l o n ,  a  c o n t r a c t u a l  I n d e m n i t o r ' s  o b ­
l a t i o n  I s  n e g a t e d  b y  a n y  f a u l t  o f  I n ­

d e m n i t e e  w h i c h  w a s  l e g a l  c a u s e  o f  I t s  
o w n  l o s s .  J o n e s  v ,  H o l i d a y  I n s . .  I n c . ,  
F l a . A p p . 1 9 S l .  407 S o . 2 d  10J2.  r e v i e w  d e ­
n i e d  417 S o . 2 d  329.

W h e r e  I n d e m n i t y  c l a u s e  o f  l i c e n s e  
a g r e e m e n t  b e t w e e n  h o t e l  o w n e r  a n d  o p ­
e r a t o r s  d i d  n o t  c l e a r l y  a n d  u n e q u i v o c a l ­
l y  c a l l  f o r  o w n e r ’s  I n d e m n i f i c a t i o n  f o r  
J u d g m e n t s  b a s e d  u p o n  I t s  o w n  n e g l i ­
g e n c e .  w h e r e  I t  w a s  u n c l e a r  w h e t h e r  
g e n e r a l  v e r d i c t  a g a i n s t  o w n e r  In s u i t  b y  
h o t e l  e m p l o y e e  w a s  b a s e d  u p o n  o w n e r ' s  
a f f i r m a t i v e  n e g l i g e n c e  o r  u p o n  o w n e r ' s  
v i c a r i o u s  l i a b i l i t y  f o r  o p e r a t o r s '  c o n ­
d u c t ,  a n d  w h e r e  p u n i t i v e  d a m a g e  a w a r d  
d e m o n s t r a t e d  t h a t  J u r y  f o u n d  t h a t  o w n ­
e r  w a s  a t  l e a s t  p a r t i a l l y  a t  f a u l t  f o r  e m ­
p l o y e e ' s  I n j u r y ,  o w n e r  w a s  n o t  e n t i t l e d  
t o  c o n t r a c t u a l  I n d e m n i f i c a t i o n  b a s e d  o n  
l i c e n s e  a g r e e m e n t .  Id .

O b l i g a t i o n  t o  I n d e m n i f y  a r i s e s  f r o m  
e x p r e s s  o r  i m p l i e d  c o n t r a c t u a l  r e l a t i o n ­
s h i p  b e t w e e n  t o r t - f e a s o r s .  F i r s t  C h u r c h  
o f  C h r i s t  S c i e n t i s t  v . C i t y  o f  S t .  P e t e r s ­
b u r g ,  F l a . A p p . 1 9 7 7 ,  344 S o .2 d  1302.
22s. P l e a d i n g s

W h e r e  t h e r e  h a s  b e e n  n o  o t h e r  c l e a r  
d e t e r m i n a t i o n  a s  t o  w h e t h e r  t w o  p a r t i e s  
a r e  J o i n t  t o r t - f e a s o r s ,  p l a i n t i f f ' s  p l e a d ­
in g . !  s h o u l d  c o n t r o l .  D e g e n  v . C a y m a n .  
1976. 241 N’ . W . 2 d  703, 90 S . D .  400.

T h t r d - p u r l y  c o m p l a i n t  w h i c h  a l l e g e d  
t h a t  c i t y  I m d  c o n t r a c t e d  w i t h  c h u r c h  t o  
p r o v i d e  b u s  n n d  o p e r a t o r  t o  t r a n s p o r t  
p e r s o n s  t o  c h u r c h ,  t h a t  I n j u r i e s  o f  p a s ­
s e n g e r  s u s t a i n e d  w h e n  s h e  w a s  s t r u c k  
b y  a u t o m o b i l e  a f t e r  s h e  e x i t e d  b u s  w e r e  
d i r e c t l y  n n d  p r o x i m n t o l y  c a u s e d  b y  
c i t y ' s  f n l l u r e  t o  p e r f o r m  I t s  c o n t r a c t u a l  
d u t y  a n d  w h i c h  a l l e g e d  t h a t  c i t y ' s  n e g l i ­
g e n c e  w a s  a c t i v e  o r  p r i m a r y  a n d  t h a t  
n e g l i g e n c e .  I f  a n y .  o f  c h u r c h  w n s  p n s -  
s i v e  o r  s e c o n d a r y ,  s t a t e d  c n u s e  o f  a c t i o n  
f o r  I n d e m n i t y  a g a i n s t  c i t y  a n d  a l s o  
s t a t e d  c a u s e  o f  a c t i o n  u n d e r  U n i f o r m  
C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  A c t  
s h o u l d  t r i e r  o f  f a c t  f i n d  c h u r c h  a n d  c i t y  
b e  J o i n t  t o r t - f e a s o r s .  F i r s t  C h u r c h  o f  
C h r i s t  S c i e n t i s t  v .  C i t y  o f  S t .  P e t e r s ­
b u r g .  K l a . A p p . 1 9 7 7 ,  344 S o . 2 d  1302.

22b. W a r r a n t y  of m e rc h a n ta b i l i t y
S t a t u t e  g r a n t i n g  r i g h t  o f  c o n t r i b u t i o n  

a m o n g  J o i n t  t o r t - f e a s o r s  s h o u l d  b e  r e a d  
t o  i n c l u d e  t o r t - l l k e  l i a b i l i t y  f o r  b r e a c h  
o f  I m p l i e d  w a r r a n t y  o f  m e r c h a n t a b i l i t y .  
W o l f e  v .  F o r d  M o t o r  C o . .  19S2. 434 N . E .  
2d  1008, 386 M as B .  95.

A s s e m b l e r  o f  t r u c k  c a m p e r  w h o  w a s  
l i a b l e  f o r  b r e a c h  o r  I m p l i e d  w n r r a n l y  o f  
m e r c h a n t a b i l i t y  a n d  r e q u i r e d  t o  p a y  
j u d g m e n t  f o r  I n j u r i e s  s u s t a i n e d  In  a c c i ­
d e n t  i n v o l v i n g  t h e  v e h i c l e  w a s  " J o i n t l y  
l i a b l e  In  t o r t "  w i t h  m a n u f a c t u r e r  o f  
t r u c k  u s e d  In  c o n s t r u c t i o n  o f  t h e  v e h i c l e  
w i t h i n  m e a n i n g  o f  s t a t u t e  g r n n t l n g  
r i g h t  o f  c o n t r i b u t i o n  a m o n g  J o i n t  t o r t ­
f e a s o r s .  I d .

I f  p a r t y  b r e a c h i n g  I m p l i e d  w a r r a n t y  
o f  m e r c h a n t a b i l i t y  c o u l d  n o t  d e m o n ­
s t r a t e  t h a t  h e  w a s  o n l y  l i a b l e  v i c a r i o u s ­
ly  f o r  m o t o r  v e h i c l e  a c c i d e n t ,  h e  w o u l d  
n o t  b e  e n t i t l e d  t o  u s e  I n d e m n i t y  a s  a  
b a r  t o  c o n t r i b u t i o n  b y  c o d e f e n d a n t .  Id .

24. C o m p e n s a t o r y  d a m a g e s
C o m p e n s a t o r y  d n m n g e s  m a y  n o t  b e  

a p p o r t i o n e d  a m o n g  J o i n t  t o r t - f e a s o r s .  
C h e e k  v. J .  R .  G .  P r o p e r t i e s .  I n c . ,  1975. 
344 A . 2d  180. 28 M o .  A p p .  29.

W h e r e  a l l  t h r e e  d e f e n d a n t s  w e r e  l i a b l e  
f o r  s a m e  I n j u r y  b u t  i n s o f a r  a s  d e f e n d a n t

e x t e r m i n a t o r  w a s  c o n c e r n e d  t h e  J u d g ­
m e n t  a g a i n s t  I t  c o n s i s t e d  o f  25 .000 f o r  
c o m p e n s a t o r y  d a m a g e s  a n d  210,000 f o r  
p e n a l t y  p r o v i d e d  b y  C o n s u m e r  F r a u d  
A c t .  l i a b i l i t y  o f  t h e  o t h e r  t w o  p a r t i e s ,  
t h e  b r o k e r  a n d  h o u s e  v e n d o r s  w a s  l i m i t ­
e d  t o  c o m p e n s a t o r y  d a m a g e s  f o r  t h e i r  
c o m m o n - l a w  w r o n g ,  a n d  o n l y  t h e  c o m ­
p e n s a t o r y  p o r t i o n  o f  t h e  e x t e r m i n a t o r  
J u d g m e n t s  s h o u l d  b e  c o n s i d e r e d  In  c o m ­
p u t a t i o n  o f  c o n t r i b u t i o n  r i g h t s  a m o n g  
t o r t - f e a s o r s .  N e v e r o a k i  v .  B l a i r .  1976, 
358 A . 2d 473. 141 N . J . S u p e r .  363.

25. P u n i t i v e  d a m a g e s
P u n i t i v e  d a m a g e s  m a y  b e  a p p o r t i o n e d  

a m o n g  J o i n t  t o r t - f e a s o r s .  C h e e k  v .  J .  
R . G .  P r o p e r t i e s ,  I n c . ,  1975, 344 A . 2 d  180. 
28 S l d . A p p .  29.

R u l e  t h a t  w h e r e  c o n s i d e r a t i o n  p a i d  b y  
o n e  j o i n t  t o r t - f e a s o r  f o r  r e l e a s e  r e p r e ­
s e n t s  f u l l  c o m p e n s a t i o n  f o r  t h e  I n j u r y  
t h e  o t h e r  t o r t - f e a s o r  Is d i s c h a r g e d  d o e s  
n o t  a p p l y  t o  a n  a w a r d  o f  p u n i t i v e  d a m ­
a g e s  s i n c e  t h e o r y  b e h i n d  p u n i t i v e  d a m ­
a g e s  w o u l d  b e s t  b e  s e r v e d  b y  a d o p t i o n  
o f  r u l e  t h a t  a l l o w s  a p p o r t i o n m e n t  o f  
s u c h  d a m a g e s  a m o n g  s e v e r a l  w r o n g ­
d o e r s  a c c o r d i n g  t o  d e g r e e  o f  c u l p a b i l i t y  
o r  a c c o r d i n g  t o  e x i s t e n c e  o r  n o n e x i s t ­
e n c e  o f  r e q u i s i t e  s t a t e  o f  m i n d  f o r  s u c h  
d a m a g e s  In  d e f e n d a n t s .  I d .

23. R e v i e w ,  r i g h t  t o  a p p e a l
S i n c e  o n e  d e f e n d a n t  h a s  a  r i g h t  o f  

c o n t r i b u t i o n  If  c o d e f e n d a n t  Is a l s o  f o u n d  
l i a b l e ,  J u d g m e n t  d e f e n d a n t  Is  e n t i t l e d  t o  
a p p e a l  d e c i s i o n  d i s m i s s i n g  t h e  c o d c -  
f e n d a n t .  C a r e y  v .  J o n e s .  T c n n . A p p .  
1976, 546 S . W . 2 d  814.

P r i o r  d e c i s i o n s  h o l d i n g  t h a t  o n e  d e ­
f e n d a n t  m a y  n o t  a p p e a l  f r o m  g r a n t  o f  
d i r e c t e d  v e r d i c t  In  f a v o r  o f  a  c o d c f e n d -  
n n t  a r e  n o  l o n g e r  c o n t r o l l i n g  s i n c e  t h e  
e n a c t m e n t  o f  t h e  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t .  Id .

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  c h a n g e d  s u b s t a n t i v e  l a w ,  
g i v i n g  d e f e n d a n t  t h e  r i g h t  t o  c o n t r i b u ­
t i o n  f r o m  c o d e f e n d a n t  w h o s e  n e g l i g e n c e  
c o n t r i b u t e d  t o  p l a i n t i f f ' s  i n j u r i e s :  h a v ­
i n g  t h e  r i g h t  t o  c o n t r i b u t i o n  f r o m  c o -  
d e f e n d a n t  w h o  Is  J o i n t  t o r t - f e a s o r ,  d e ­
f e n d a n t ' s  l i a b i l i t y  w o u l d  b e  a f f e c t e d  b y  
d i s m i s s a l  o f  c h a r g e s  a g a i n s t  h i s  c o d e -  
f e n d a n t .  a n d  d e f e n d a n t  t h e r e f o r e  q u a l i ­
f i e s  a s  a n  a g g r i e v e d  p a r t y  h a v i n g  t h e  
r i g h t  t o  a p p e a l  d i s m i s s a l  o f  c h a r g e s  
a g a i n s t  c o d c f e n d a n t .  C o l e  v . A r n o l d .  
T e n n .1 9 7 7 ,  545 S . W . 2 d  95.

D e f c n d n n t  w a s  a g g r i e v e d  p a r t y  a n d  
h a d  r i g h t  l o  a p p e a l  f r o m  d e c i s i o n  e x ­
o n e r a t i n g  c o d c f e n d a n t  f r o m  l i a b i l i t y  In  
n e g l i g e n c e  a c t i o n ,  i n  v i e w  o f  f a c t  t h a t  
d e f e n d a n t  w o u l d  h a v e  r i g h t  o f  c o n t r i b u ­
t i o n  f r o m  c o d e f e n d a n t  If c o d e f e n d a n t  
w e r e  r o u n d  t o  b e  a  J o i n t  t o r t - f e n s o r ,  a n d  
d e f e n d a n t  w a s  t h e r e f o r e  a f f e c t e d  b y  d i s ­
m i s s a l  o f  c h a r g e s  a g a i n s t  c o d e f e n d a n t .  
I d .
27 .  Q u e s t i o n s  o f  f a c t

I s s u e  o f  p r o x i m a t e l y  c a u s a t i v e  n e g l i ­
g e n c e  f o r  p u r p o s e s  o f  d e t e r m i n i n g  
w h e t h e r  g e n e r a l  c o n t r a c t o r  w a s  e n t i t l e d  
t o  c o n t r i b u t i o n  f r o m  s u b c o n t r a c t o r  w a s  
q u e s t i o n  f o r  J u r y  In  a c t i o n  f o r  I n j u r i e s  
s u s t a i n e d  b y  t w o  w o r k m e n  In  f a l l  o f  
c o n c r e t e  f l o o r  p l a n k s  w h e r e  g e n e r a l  c o n ­
t r a c t o r  h a d  a s s u m e d  s o . n e  o b l i g a t i o n  t o  
I n s p e c t  J o b s i t e  f o r  s a f e t y  v i o l a t i o n s ,  e m ­
p l o y e d  s a f e t y  c o n s u l t a n t ,  a n d  h a d  f u l l ­
t i m e  e m p l o y e e  o n  j o b s i t e ,  n o t w i t h s t a n d ­
i n g  t h a t  s u b c o n t r a c t o r  w a s  e r e c t i n g  
b e a m s  a n d  l a y i n g  p l a n k s  I n v o l v e d  In  a c ­
c i d e n t .  S w c e t m a n  v . S t r e s c o n  I n d u s ­
t r i e s .  I n c . .  D e l . S u p e r . 1 9 7 8 ,  389  A ,2 d  1319.
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Action in Adopting Jurlid lctlon*

V a r i a t i o n *  f r o m  O f f i c i a l  T e x t :
C o l o r a d o .  S e c t i o n  r e a d s :  " W h e n

t h e r e  l a  a  d i s p r o p o r t i o n  o f  f a u l t  a m o n g  
J o i n t  t o r t f e a s o r s ,  t h e  r e l a t i v e  d e g r e e s  o f  
f a u l t  o f  t h e  J o i n t  t u r t f e a s o r s  s h a l l  b e  
u s e d  In  d e t e r m i n i n g  t h e i r  p r o  r a t a  
s h a r e s  s o l e l y  f o r  t h e  p u r p o s e  o f  d e t e r ­
m i n i n g  t h e i r  r i g h t s  o f  c o n t r i b u t i o n  
a m o n g  t h e m s e l v e s ,  e a c h  r e m a i n i n g  
s e r v e r a ’i v  l i a b l e  t o  t h e  Ir l u r e d  p e r s o n  
f o r  t h e  w h o  e  I n j u r y  a s  a t  c o m m o n  l a w . "

F l o r i d a .  1. ' c l a u s e  ( a ) ,  s u b s t i t u t e s  
" b e  t h e  b a s i s  f o r  a l l o c a t i o n  o f  l i a b i l i t y "  
f o r  " n o t  b e  c o n s i d e r e d " .

N e v a d a .  S e c t i o n  r e a d s :
" I n  d e t e r m i n i n g  t h e  e q u i t a b l e  s h a r e s  

o f  t o r t f e a s o r s  I n  t h e  . e n t i r e  l i a b i l i t y :
" J .  I f  e q u i t y  r e q u i r e s ,  t h e  c o l l e c t i v e  

l i a b i l i t y  o f  e n r . i e  a s  a  g r o u p  c o n s t i t u t e s  
a  s i n g l e  s h a r e ;  n n d

” 2. P r i n c i p l e s  o f  e q u i t y  a p p l i c a b l e  t o  
c o n t r i b u t i o n  g e n e r a l l y  a p p l y . "

O h i o .  S e c t i o n  r e a d s :  " I n  d e t e r m i n i n g  
t h e  p r o p o r t i o n a t e  s h a r e s  o f  t o r t f e a s o r s  
In t h e  e n t i r e  l i a b i l i t y  t h e i r  r e l a t i v e  
d e g r e e s  o f  f a u l t  s h a l l  b e  c o n s i d e r e d .  If  
e q u i t y  r e q u i r e s  t h o  c o l l e c t i v e  l i a b i l i t y  o f

Law  Review
C o m p l e x i t i e s  o f  O k l a h o m a ’s  p r o p o r ­

t i o n a t e  s e v e r s  1 l i a b i l i t y  d o c t r i n e  o f  c o m ­
p a r e :  Iv e  n e / l l g e n c c — Ih p r u d u c t s  l i a b i l i t y

Notes of
1. G e n e . ' a l l y  

R a i l r o a d ,  w h i c h  h a d  p a i d  s e t t l e m e n t  
t o  InJ: r e d  e m p l o y e e ,  w a s  e n t i t l e d  t o  
c o n t r i b u t i o n  f r o m  t r u c k  d r i v e r  a n d  
t r u c k  o w n e r  In  t h e  a m o u n t  o f  f i v e  p e r ­
c e n t  o f  s e t t l e m e n t  f i g u r e ,  t h o  a m o u n t  
w h i c h  J u r y  f o u n d  d e f e n d a n t s ’ n e g l i g e n c e  
In  p a r k i n g  t r u i  k  o n  r a i l r o a d  t r a c k s  t o  
h a v e  p r o x l m n t c l y  c o n t r i b u t e d  l o  I n j u ­
r i e s .  M i s s o u r i  P a c .  11. Co . v . S t a r  C i t y  
G r a v e l  C o . ,  I n c . .  D . C . A r k . 1 9 7 8 .  452 F .  
S u p p .  480. n f f l r m o d  532 F . 2 d  455.

W h e r e  d o g - b i t t e n  c h i l d ’s  g r a n d p a r ­
e n t s .  w h o s e  l i a b i l i t y  In  c h i l d  w a s  p r e d i ­
c a t e d  u p o n  c o m m o n - l a w  n e g l i g e n c e ,  a n d  
d o g  o w n e r B ,  w h o s e  l i a b i l i t y  w a s  p r e d i ­
c a t e d  u p o n  " D o g  U l t e  S t a t u t e . "  w e r e  
f o u n d  t o  b e  p r o x i m a t e  a n d  c o n c u r r e n t  
c a u s e s  o f  c h i l d ’s  I n j u r i e s ,  u n d e r  J o i n t  
T o r t f e a s o r s  C o n t r i b u t i o n  A c t  o w n e r s  
w e r e  r e s p o n s i b l e  o n l y  f o r  t h e i r  p r o  r n t a  
s h a r e  o f  d a m a g e s  r e c o v e r e d ,  a m o u n t i n g  
to  5 0%  o f  t o t a l  J u d g m e n t ,  a p p o r t i o n e d  
o n e  h a l f  o f  s u c h  5 0 %  t o  e a c h  a s  c o - o w n ­
e r s  o f  d o g :  In  a d d i t i o n ,  u n d e r  C o m p a r a ­
t i v e  N e g l i g e n c e  A c t .  a n d  b e c a u s e  g r a n d ­
p a r e n t s  w e r e  e a c h  f o u n d  5 0 %  n e g l i g e n t ,  
t h e y  w e r e  r e s p o n s i b l e  f o r  o n e  h a l f  o f  r e ­
m a i n i n g  h a l f  o f  c h i l d ’s  d a m a g e s .  P e t e : - 
s e n  v .  T o l a t o w ,  1382, 445 A .2 d  84. 184 N. 
J . S u p e r .  84.

T e r m  " p r o  r a t a  s h a r e "  a s  u s e d  In  
U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t - F e a ­
s o r s  A c t  s e c t i o n  p r o v i d i n g  f o r  r e d u c t i o n ,  
t o  e x t e n t  o f  " p r o  r a t a  s h a r e "  o f  r e ­
l e a s e d  t o r t - f e a s o r ,  o f  I n j u r e d  p e r s o n ' s  
d a m a g e s  r e c o v e r a b l e  a g a i n s t  a l l  o t h e r  
t o r t - f e a s o r s  d o e s ,  a n d  w i l l  c o n t i n u e  to .  
m e a n  t h a t  w h i c h  j u d i c i a l  d e c i s i o n  e x e m ­
p l i f i e d  i t  t o  b e .  1. c . ,  In  n u m e r i c a l  s h a r e s  
o r  p r o p o r t i o n s  b a s e d  o n  n u m b e r  o r  
t o r t - f e a s o r s .  L u h o c k l  v .  C o n t e e  S a n d  & 
O r a v e l  C o . .  I n c . ,  1979. 398 A .2 d  430. 41 
M d . A p p .  579, r e v e r s e d  o n  o t h e r  g r o u n d s  
410 A . 2d  1039. 286 M d .  579.

s o m e  a s  a  g r o u p ,  t h e  g r o u p  B h a l l  c o n s t i ­
t u t e  a  s i n g l e  s h a r e ,  a n i l  p r i n c i p l e s  o f  e q ­
u i t y  a p p l i c a b l e  t o  c o n t r i b u t i o n  g e n e r a l l y  
s h a h  a p p l y . ”

W y o m i n o -  S e c t i o n  r e a d s -  
“ ( a )  I n  d e t e r m i n i n g  t h e  p r o  r a t a  

s h a r e s  o f  t o r t f e a s o r s  In  t h e  e n t i r e  l i a b i l ­
i t y ;

" ( I )  T h e  r e l a t i v e  d e g r e e s  o f  f a u l t  o f  
t h e  J o i n t  t o r t f e a s o r s  s h a l l  b e  c o n s i d ­
e r e d  In  d e t e r m i n i n g  t h e i r  p r o  r a t a  
s h a r e s  s o l e l y  f o r  t h e  p u r p o s e  o f  d e t e r ­
m i n i n g  t h e i r  r i g h t s  o f  c o n t r i b u t i o n  
a m o n g  t h e m s e l v e s ,  e a c h  r e m a i n i n g  
s e v e r a l l y  l i a b l e  t o  t h e  I n j u r e d  p e r s o n  
f o r  t h e  w h o l e  I n j u r y  a s  a t  c o m m o n  
l a w :

" ( I I )  I f  e q u i t y  r e q u i r e s ,  t h e  c o l l e c ­
t i v e  l i a b i l i t y  o f  s o m e  a s  u  g r o u p  s h a l l  
c o n s t i t u t e  a  s i n g l e  s h a r e ;

" ( I I I )  A  f i n a l  v e r d i c t  In  f a v o r  o f  a n  
a l l e g e d  J o i n t  t o r t f e a s o r  a s  a g a i n s t  t h e  
I n j u r e d  p a r t y  s h a l l  b e  a  c o n c l u s i v e  d e ­
t e r m i n a t i o n  t h a t  s u c h  s u c c e s s f u l  p a r t y  
Ib n o t  l i a b l e  t o  m a k e  a n y  c o n t r i b u t i o n  
t o  a n y  o t h e r  t o r t r e a s o r . ”

Commentaries
n e x t ?  W i l l i a m  J .  M c N I c h o l s .  35 O k l .  
L . l t e v .  195 (19 8 2 ) .

Decisions
W h e n e v e r  t w o  n o t i o n s  a r e  b r o u g h t  f o r  

s e p a r a t e l y  i d e n t i f i a b l e  n e t s  o f  n e g l i ­
g e n c e  o n  t h e  p a r t  o f  o r i g i n a l  w r o n g d o e r  
a n d  t r e a t i n g  p h y s i c i a n ,  a p p o r t i o n m e n t  
o f  d a m a g e s  b e t w e e n  t h e  t w o  c a u B e s  
s h o u l d  t a k e  p l a c e ,  L a s p r o g a t a  v . 
Q u a l l s ,  1979, 397 A . 2d 803. -----  P a . S u p e r .

I n  l a n g u a g e  o f  1359 c o m p a r a t i v e  n e g l i ­
g e n c e  s t a t u t e  p r o v i d i n g  t h a t  c o n t r i b u t o ­
r y  n e g l i g e n c e  d o e s  n o t  b a r  r e c o v e r y  In a  
n e g l i g e n c e  a c t i o n  " I f  s u c h  n e g l i g e n c e  
w a s  n o l  a s  g r e a t  a s  t h e  n e g l i g e n c e  o f  
t h o  p e r s o n  a g a i n s t  w h o m  r e c o v e r y  Is 
s o u g h t  . . . " ,  t e r m  " p e r s o n "  Is
c o n s t r u e d  t o  m e a n  " p e r s o n s "  s o  a s  t o  
a l l o w  a l l  p l a i n t i f f s  In  a c t i o n s  a r i s i n g  
f r o m  a n d  n f t e r  e f f e c t i v e  d a t e  o f  1959 
s t a t u t e  t o  b e  t r e a t e d  m o r e  n e a r l y  e q u a l ­
ly  a n d  t o  m a k e  I t  u n n e c e s s a r y  f o r  c o u r t s  
t u  d e a l  w i t h  s e p a r a t e  p r o c e d u r e s  u n d e r  
1969 s t p t u t o  a n d  1973 s t a t u t e ;  n e g l i ­
g e n c e  o f  p l a i n t i f f  Is  t o  b o  c o m p a r e d  
w i t h  t o t a l  n e g l i g e n c e  o f  a l l  d e f e n d a n t s ,  
a l l  o f  w h o m  a r e  l i a b l e  t o  p l a i n t i f f ,  w i t h  
c o n t r i b u t i o n  a m o n g  .’ i t  t o r t - f e a s o r s  o n  
p r o  r a t a  b a s i s .  G r u o i  v . D a m o n ,  1978, 
374 N . E . 2d 311, 6 M a s s . A p p .  160,

N e i t h e r  f a c t  t h a t  l e g i s l a t u r e  h a d  n o t  
e n a c t e d  a  b i l l  a d o p t i n g  d o c t r i n e  o f  c o m ­
p a r a t i v e  n e g l i g e n c e  a f t e r  h a v i n g  c o n s i d ­
e r e d  s u c h  I s s u e  e v e r a l  t i m e s  n o r  f a c t  
t h a t  l e g i s l a t u r e  h a d  e n a c t e d  s t a t u t e s  
d e s i g n e d  t o  m a k e  t h e  J u d g e - m a d e  r u l e  
o f  c o n t r i b u t o r y  n e g l i g e n c e  w o r k  o r  t o  
a m e l i o r a t e  I t s  h a r s h n e s s  b a r r e d  J u d i c i ­
a r y  f r o m  r e c o n s i d e r i n g  w h e t h e r  s u c h  
r u l e  s h o u l d  b e  r e p l a c e d  b y  d o c t r i n e  o f  
c o m p a r a t i v e  n e g l i g e n c e .  S c o t t  v. R i z z o .
1981. 634 P . 2d  1234. 96 N . M .  682.

T h e  p r i n c i p l e s  o f  e q u i t y  w h i c h  a p p l y  
t h r o u g h  t h e  -  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t  w e r e  I n t e n d e d  
to  g o v e r n  c o n t r i b u t i o n  w h e n  o n e  d e ­
f e n d a n t  Is f o u n d  t o  b e  i n s o l v e n t ,  a n d
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(
w e r e  n o t  I n t e n d e d  t o  a f f e c t  r e q u i r e m e n t  
t h a t  r e l a t i v e  d e g r e e s  o f  f a u l t  a r e  n o t  t o  
b e  c o n s i d e r e d  a a  f a c t o r  I n  a p p o r t i o n ­
m e n t .  A '-H c  S t r u c t u r e s ,  I n c .  v .  W e d ­
m o r e .  A l a s k a  «979, 605 P . 2 d  <26.

-  f ' r . u e r  s e c t i o n  o f  U n i f o r m  C o n t r i b u t i o n  
A m o n g -  T o r t f e u s o r s  A c t ,  a  " p r o  r a t a  
s h a r e "  m e a n s  " e q u a l  s h a r e s "  w h e n  a p ­
p l i e d  t o  r i g h t  o f  c o n t r i b u t i o n  b e t w e e n  
t e n a n t s  In  c o m m o n .  C o m m e r c i a l  U n i o n  
A a s u r .  C o m p a n i e s  v .  W e s t e r n  F a r m  B u ­
r e a u  I n s .  C o m p a n i e s .  1979, 601 P . 2 d  1203. 
93 N . M .  507. f  A p p o r t i o n m e n t  o f  l i a b i l i t y  e f f e c t e d  b y  
c o n t r i b u t i o n  Is  o n  t h e  b a s i s  t h a t  e q u a l i ­
t y  Is  e q u i t y ,  w h i c h  m e a n s  t h a t  e a c h  
t o r t - f e a s o r  i s  r e q u i r e d  u l t i m a t e l y  t o  p a y  
h i s  p r o  r a t a  s h a r e ,  a r r i v e d  a t  b y  d i v i d ­
i n g  t h e  d a m a g e s  b y  t h o  n u m u e r  o f  
t o r t - f e a s o r s :  t o r t - f e a s o r s  s t a n d  In t h e
s a m e  r e l a t i o n s h i p  t o  o n e  a n o t h e r  n n d  
a r e  a l l  e q u a l l y  l i a b l e  f o r  b r e a c h  o f  t h e i r  
d u t y .  fd .

U n d e r  c o n t r i b u t i o n  s t a t u t e s ,  t r i a l  
c o u r t ,  h e f o r e  s u b m i t t i n g  t o  J u r y  q u e s ­
t i o n  o f  J o i n t  t o r t - f e a s o r s '  p r o  r a t a  
s h a r e s  o f  l i a b i l i t y ,  m u s t  m a k e  d e t e r m l n -

o n : _  
a t - M  
Is- I 
o f  I 
b e  J

a t i o n  a s  a  m a t t e r  o f  l a w  t h a t  t h e r e  w a s  
s u c h  a  d i s p r o p o r t i o n  o f  f a u l t  b e t w e e n  
j o i n t  t o r t - f e a s o r s  a s  t o  r e n d e r  I n e q u i t a ­
b l e  a n  e q u a l  d i s t r i b u t i o n  a m o n g  t h e m  o f  
t h e i r  c o m m o n  l i a b i l i t y  b y  c o n t r i b u t i o n :
If t r i a l  c o u r t  s h o u l d  c o n c l u d e  a s  a  m a t ­
t e r  o f  l a w  t h a t  t h e r e  w e r e  r e q u i s i t e  d i s ­
p r o p o r t i o n  o f  f a u l t ,  r e l a t i v e  d e g r e e  o 
f a u l t  o f  e a c h  J o i n t  t o r t - f e a s o r  s h o u l d  h e  
c o n s i d e r e d  b y  J u r y .  C h r y s l e r  C o r p .  v .  
T o d o r o v l c h ,  W y o . 1 9 7 8 .  580 P .2 d  1123. /

U n l e s s  I n e q u i t a b l e ,  p r o  r a t a  s h a r e  o f  *  
e a c h  J o i n t l y  a n d  s e v e r a l l y  l i a b l e  d e f e n d ­
a n t  Is  d e t e r m i n e d  b y  d i v i d i n g  a m o u n t  o f  
J u d g m e n t  b y  n u m b e r  o f  p e r s o n s  a g a i n s t  
w h o m  I t  h a s  b e e n  o b t a i n e d .  G r e a t  W e s t  
C a s .  C o .  v .  F l e t c h e r .  1982, 287 S . E . 2 d  
<29. 56 N . C . A p p .  2<7. .

C o n t r i b u t i o n  b e t w e e n  J o i n t  a n d  s e v e r ­
a l  J u d g m e n t  d e b t o r s  w o u l d  b e  p r o  r a t a  
b a s e d  u p o n  n u m b e r  o f  d e f e n d a n t s  r a t h e r  
t h a n  b a s e d  u p o n  p e r c e n t a g e  o f  l i a b i l i t y  
a t t r i b u t a b l e  t o  s e r i o u s n e s s  o f  c o n d u c t  o f  
e a c h  o f  t h e m .  C e l o t e x  C o r p .  v .  C a m p ­
b e l l  R o o f i n g  a n d  M e t a l  W o r k s .  I n c .  
M i s s .  1977. 352  S o . 2 d  1316.

§ 3. [Enforcem ent]

Action in Adopting Jurisdictions
V a r a t l o n s  f r o m  O f f i c i a l  T e x t :

O h i o .  I n  s u b s e c .  ( b ) .  s u b s t i t u t e s  
" J u d g m e n t  d e b t o r s "  f o r  " J u d g m e n t  d e ­
f e n d a n t s " .

S u b s e c .  ( f )  r e a d s :  " V a l i d  a n s w e r s  l o  
m t e r r o g a t o r l e s  b y  a  J u r y  o r  f i n d i n g s  b y  
a  c o u r t  s i t t i n g  w i t h o u t  a  J u r y  In  d e t e r ­
m i n i n g  t h e  l i a b i l i t y  o f  t h e  s e v e r a l  d e -

Notes of Decisions

S u p p l e m e n t a r y  I n d e x  t o  N o t e s

C o m p l a i n t  2 a
C o n s t r u c t i o n  w i t h  o t h e r  l a w s  
M o t i o n  f o r  c o n t r i b u t i o n  4 a  
P a r t i e s  i n  g e n e r a l  1a

'/a

yt . C o n s t r u c t i o n  w i t h  o t h e r  l a w s  
S t a t u t e  a u t h o r i z i n g  a c t i o n  f o r  c o n t r i ­

b u t i o n  c o u l d  n o t  b e  r e a d  In  I s o l a t i o n  b u t  
w a s  t o  b e  r e a d  In  c o n t e x t  w i t h  o t h e r  
s e c t i o n s  o f  c h n p t e r  u n d  c o n s i d e r e d  in  
c o n n e c t i o n  w i t h  c a u s e  o f  e n a c t m e n t ,  
m i s c h i e f  t o  b e  r e m e d i e d  a n d  m a i n  o b j e c t  
t o  b e  a c c o m p l i s h e d ,  t o  e n d  t h a t  p u r p o s e  
m i g h t  b e  e f f e c t u a t e d .  R o b e r t s o n  v . 
M c C a r t e .  1982, <33 N . K . 2 d  t2C2, 13 
M a s s .  A p p .  « 1 .
1, G e n e r a l l y  

A  r i g h t  t o  c o n t r i b u t i o n  m a y  b e  e n ­
f o r c e d  e i t h e r  a t  l a w  o r  In  e q u i t y .  M i c h ­
i g a n  M i l l e r s  M u t .  I n s .  C o .  v .  U . S .  F i d e l ­
i t y  a n d  G u a r .  C o r p . ,  1982, 152 A . 2d  16, 
—  P a . S u p e r .  — .
1 a .  P a r t i e s  In  g e n e r a l  

I n  r e g a r d  t o  a c c i d e n t  In  w h i c h  s a n d  
t r u c k  d r i v e r  w a s  k i l l e d  w h e n  t r u c k  
c r a s h e d  t h r o u g h  a  h o u c e  a a  I t  w a s  b e i n g  
m o v e d  a c r o s s  b r i d g e ,  e v e n  If i t  w o u l d  
h a v e  b e e n  p e r m i s s i b l e  t o  r e d u c e  h o u s e  
m o v e r s '  l i a b i l i t y  b y  d r i v e r ’s  e m p l o y e r ' s  
p r o p o r t i o n a l  s h a r e  o f  t o t a l  f a u l t  u p  t o  
t h e  a m o u n t  o f  w o r k e r s '  c o m p e n s a t i o n  
b e n e f i t s  p a i d ,  I t  w o u l d  n o t  h a v e  b e e n  
f e a s i b l e  t o  d o  s o  w h e r e  e m p l o y e r  w a s  
n o t  a  p a r t y ,  n o  e f f o r t  w a s  m a d e  t o  J o i n  
e m p l o y e r  a s  a  p a r t y  a n d  t h e r e  w a s  n o  
b a s i s  f o r  a  f i n d i n g  a s  t o  e m p l o y e r ' s  p r o ­
p o r t i o n a t e  s h a r e  o f  t h e  t o t a l  f a u l t .  
B l o c k e r  v .  W y n n ,  F l a . A p p .  1 H i s t .  1983. 
<25 S o . 2d  166.

f e n d n n t s  f o r  a n  I n j u r y  o r  w r o n g f u l  
d e a t h  s h a l l  b e  b i n d i n g  a s  a m o n g  s u c h  
d e f e n d a n t s  In  d e t e r m i n i n g  t h e i r  r i g h t  t o  
c o n t r i b u t i o n . "

W y o m i n g .  -n  s u b s e c .  ( c ) ,  s u b s t i t u t e s  
" o r  t h e  d e c i v l  ) o n  a p p e a l  h a s  b e c o m e  
f i n a l "  f o r  " o r  a f t e r  a p p e l l a t e  r e v i e w " .
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2. S e p a r a t e  a c t i o n
I n s u r e r  o f  a  t o r t - f e a s o r  f o u n d  l i a b l e  In 

a  p r i o r  a c t i o n  m a y  n u t  r e c o v e r  c o n t r i b u ­
t i o n  f r o m  c  n o n p a r t y  t o  t h e  p r i o r  a c ­
t i o n .  N u t l o n a l  F a r m e r s  U n i o n  P r o p e r t y  
a n d  C a s .  C o .  v. F r a c k c l t o n ,  1981, 650 P .  
2d  571. —  C o lo .  A p p .  .

T o r t - f e a s o r  f o u n d  l i a b l e  In a  p r i o r  a c ­
t i o n  m a y  n o l  r e c o v e r  c o n t r i b u t i o n  In  a  
s e p a ,  a t e  a c t i o n  f r o m  a  n o n p a r t y  t o  t h o  
p r i o r  a c t i o n .  N a t i o n a l  F a r m e r s  U n i o n  
P r o p e r t y  a n d  C a s  C o .  v .  F r n c k e l t o n .  
1981, 6<5 P . 2d 1321, —  C o l o . A p p .  — .
2 a .  C o m p l a i i . t

W h e r e  p l e a d i n g s  s h o w  s e p a r a t e  t o r t s ,  
a s  p r o p e r l y  d e f i n e d ,  r a t h e r  t h a n  J o i n t  
t o r t ,  d i s m i s s a l  o f  t h i r d - p a r t y  a c t i o n  f o r  
i v - n t r i b u l l o n  Is a p p r o p r i a t e .  T e s c h  v .  U .
S . ,  D . C . P a . 1982, 5<6 F . S u p p .  526.

I n s u r e d ' s  c o m p l a i n t  r e q u e s t i n g  t h a t  
" a l l  s u m s  t h a t  m a y  b e  a d j u d g e d "  o r  e n ­
t i r e  b u r d e n  o f  l i a b i l i t y  i t  m a y  h a v e  t o  
i n s u r e r  b e  a s s e r t e d  a g a i n s t  I n s u r a n c e  
a g e n t  f a i l e d  t o  s t a t e  c a u s e  o f  a c t i o n  f o r  
c o n t r i b u t i o n  o r  I n d e m n i f i c a t i o n .  A m e r i ­
c a n  I n s .  C o .  v .  M a t e r i a l  T r a n s i t ,  I n c . ,  
D e l . S u p c r . 1 9 8 2 ,  « 6  A . 2 d  1101.

P l e a d i n g  r u l e  d i d  n o t  r e l i e v e  I n d e m n i ­
t o r  o f  d u t y  t o  I n d e m n i f y  w h e r e  p a r t i e s  
p r e d i c a t e d  r e l e a s e  f r o m  d u l y  t o  I n d e m ­
n i f y  n o t  o n  w h e t h e r  c o m p l a i n t  a l l e g e d  
n e g l i g e n c e  b u t  o n  w h e t h e r  I n d e m n i t e e  
o r  t h i r d  p e r s o n s  w e r e  In  f a c t  n e g l i g e n t  
a n d  I n a s m u c h  a s  n e i t h e r  I n d e m n i t e e  n o r  
t h i r d  p e r s o n s  w e r e  n e g l i g e n t .  I n d e m n i ­
t e e  w a s  e n t i t l e d  t o  b e  i n d e m n i f i e d .  A l ­
l e n  v .  S t a n d a r d  O i l  C o . .  1982, « 3  N . E . 2 d  
<97. 2 O h i o  S t . 3 d  122. 2 O . B . R .  671.

C o m p l a i n t  s o u n d i n g  In  n e g l i g e n c e  r e ­
q u i r e s  a l l e g a t i o n s  o f  d u t y ,  b r e a c h  a n d  
p r o x i m a t e  c a u s e ,  w h i l e  a  c o m p l a i n t  f o r  
c o n t r i b u t i o n  r e q u i r e s  a l l e g a t i o n s  o I  p a y ­
m e n t  a n d  p a y m e n t  I n  e x c e s s  o f  o n e ' s



CONTRIBUTION A M O N G  T ORTFEASORS § 3

s h a r e ,  a n d  t h u s  c l a i m  f o r  c o n t r i b u t i o n  Is 
d i s t i n g u i s h a b l e  f r o m  l i a b i l i t y  t o r t  c a s e  
a n d  Is  n o t  c o m p u l s o r y  c o u n t e r c l a i m .  
H a r v e y  v .  H u d d l e .  F l a . A p p .  4 DlHt.1982 , 
116 S o . 2 d  1248.

4 ,  T h i r d  p a r t y  p r a c t i c e
F e d e r a l  I m m u n i t y ,  w h i c h  b a r r e d  

p l a i n t i f f  m a l l  c a r r i e r  f r o m  p u r s u i n g  a  
t o r t  a c t i o n  a g a i n s t  U n i t e d  S t a t e s  P o s t  
O f f i c e  D e p a r t m e n t ,  a l s o  b a r r e d  a  t h i r d -  
p a r t y  a c t i o n  a g a i n s t  t h e  D e p a r t m e n t  f o r  
c o n t r i b u t i o n  In  a c t i o n  f o r  a l l e g e d  I n j u ­
r i e s  s u s t a i n e d  b y  c a r r i e r  o n  p r o p e r t y  
u n d e r  d e f e n d a n t ' s  g e n e r a l  s u p e r v i s i o n .  
W i l s o n  v. K n o x v i l l e  C o m m u n i t y  D e v e l ­
o p m e n t  C o r p . ,  D .C .  T e n n .  1978, 451 F .  
S u p p .  1168.

D e f e n d a n t  c o u n t y  p a r k  c o m m i s s i o n  
h a d  r i g h t  t o  i m p l e n d  a n d  s e e k  c o n t r i b u ­
t i o n  f r o m  b o r o u g h  u n d e r  J o i n t  t o r t f e a s o r  
c o n t r i b u t i o n  l a w .  D a m b r o  v . U n i o n  
C o u n t y  P o r k  C o m m i s s i o n ,  1974, 327 A . 2d 
466, 13(1 N . J . S u p e r .  450.

A  r t l o n  b y  c o d e f e n d a n t s  In  a  n e g l l -
g e r  a c t i o n  o f  a  r i g h t  o f  c o n t r i b u t i o n
I n t e r  s e s e  a n d  t h e  r i g h t  o f  a  d e f e n d a n t  
t o  I m p l e a d  a  J o i n t  t o r t - f e n s o r  b y  a  
t h i r d - p n r t y  c o m p l a i n t  b e f o r e  p l n i n t i f f s  
c a u s e  o f  a c t i o n  h n s  b e e n  r e d u c e d  t o  a  
J u d g m e n t  a r e  m e r e l y  d e v i c e s  o f  p r o c e ­
d u re .  c o n v e n i e n c e  n f f o r d e d  b y  t h e  r u l e s  
o f  p r a c t i c e .  M a r k e y  v .  S k o g ,  1974. 322 
A . 2d  513, 129 N . J . S u p e r .  192.

A l t h o u g h  a  d e f e n d a n t  Is n o t  n e c c s -  
s n r l l y  b o u n d  t o  p r o c e e d  a g a i n s t  J o i n t  
t o r t - f e a s o r s  In  t h e  s a m e  a c t i o n  In  w h i c h

K
l a l n l l f f  s e e k s  t o  e s t a b l i s h  h i s  l i a b i l i t y ,  
e  w i l l ,  n e v e r t h e l e s s ,  o r d i n a r i l y  d o  s o  

s i n c e  a  s i n g l e  a c t i o n  Is  t h e  m o s t  o r d e r l y  
a n d  l o g i c a l  m a n n e r  In  w h i c h  p r o o f  o f  
c o m m o n  l i a b i l i t y  c a n  b e  e s t a b l i s h e d ,  a n d  
I t  Is .  • * c o u r s e ,  c o m m o n  l i a b i l i t y  w h i c h  
Is  t h e  s u b s t a n t i v e  b a s i s  o f  a  r i g h t  o f  
c o n t r i b u t i o n .  Id .

W h e r e  t h i r d - p a r t y  d e f e n d a n t  in  n e g l i ­
g e n c e  u c t l o n  a r i s i n g  o u t  o f  a u t o m o b i l e  
a c c i d e n t  s t o o d  In  lo c o  p a r e n t i s  t o  p l a l n -  
t l f r  In  a c t i o n ,  t r i a l  c o u r t ' s  r u l i n g  t h a t  
t h i r d - p a r t y  c o m p l a i n t  d i d  n o t  s t a t e  
c a u s e  o f  a c t i o n  f o r  c o n t r i b u t i o n s  f r o m  
t h i r d - p a r t y  d e f e n d a n t  f o r  I n j u r i e s  s u s ­
t a i n e d  b y  p l a i n t i f f  w a s  n o t  e r r o n e o u s  o n  
g r o u n d s  t h a t  t h e r e  w a s  n o  l e g a l  o b l i g a ­
t i o n  o n  h e h u l f  o f  t h i r d - p a r t y  d e f e n d u n t  
t o w a r d  p l a i n t i f f  a n d ,  t h e r e f o r e ,  t h i r d -  
p a r t y  d e f e n d a n t  s h o u l d  n o t  e n j o y  b e n e ­
f i t  o f  p a r e n t a l  I m m u n i t y .  H a r r y  v. 
S c h o r l i n g .  1982, 441) N . l  .2d  1216, 2 O h i o  
A p p . 3d 110, 2 O . H . R .  12J

T r i a l  c o u r t  p r o p e r l y  e n t e r e d  J u d g ­
m e n t s  In  t h i r d - p a r t y  a c t i o n s  o r d e r i n g  
c o n t r i b u t i o n  In  t h o  a b s e n c e  o f  n  m o t i o n  
a n d  a  h e a r i n g .  J e n n e t t  v .  C o l o r a d o  
F u e l  &  I r o n  C o r p . ,  IU8U, 398 N . K . 2 d  755, 
9 M a s s . A p p .  823.

I n  a c t i o n  f o r  d a m a g e s  s u s t a i n e d  w h e n  
p l a i n t i f f s  w e r e  t h r o w n  f r o m  l i r t l n g  b e a m  because o f  a  f a i l u r e  In  one o f  t h e  u p p e r  
l e g s  o f  a  s t e e l  c a b l e  s l i n g  I n c l u d e d  In a  
a t o p  l o g  s t r u c t u r e  w h i c h  w a s  b e i n g  c o n ­
s t r u c t e d ,  I t  w a s  p r o p e r l y  w i t h i n  t r i a l  court'3 d i s c r e t i o n  to a l l o w  th i rd-par ty  
m o t i o n  b y  s u p p l i e r  o f  s t o p  lo g  s t r u c t u r e  
t o  I m p l e a d  m a n u f a c t u r e r  o f  s t e e l  c a b l e  
s l i n g .  Id .

A n  o r i g i n a l  d e f e n d a n t  m a y  b r i n g  In  a  
t h i r d - p a r t y  d e f e n d a n t  f o r  c o n t r i b u t i o n  
t o  t h e  o r i g i n a l  d e f e n d a n t  f o r  a  p a r t  o f  
h i s  l i a b i l i t y  l o  t h e  p l a i n t i f f  a n d .  If t h e  
o r i g i n a l  d e f e n d a n t  Is n o t  l i a b l e  t o  t h e  
o r i g i n a l  p l a i n t i f f ,  t h e  t h i r d - p a r t y  d e ­
f e n d a n t  m a y  n o t  h e  h e l d  l i a b l e  t o  t h e  
o r i g i n a l  d e f e n d a n t .  J o n e s  v .  C o l l i n s ,
1982. 294 S . D . 2d  384. 58 N . O . A p p .  753.

W h e r e  p l a i n t i f f  a m e n d e d  c o m p l a i n t  t o  
I n c l u d e  d e f e n d a n t  a n d  d e f e n d a n t  f i l e d

t h i r d - p a r t y  c o m p l a i n t  s e e k i n g  I n d e m n i t y  
a n d  c o n t r i b u t i o n  u n d e r  U n i f o r m  C o n t r i ­
b u t i o n  A m o n g  J o i n t  T o r t f e n s o r s  A c t  a n d  
t h i r d - p a r t y  d e f e n d a n t  f i l e d  a n s w e r  a l l  
w i t h i n  t h r e e  y e a r s  o f  a l l e g e d  d a t e  o f  I n ­
j u r y ,  t h r e e - v e a r  s t a t u t e  o f  l i m i t a t i o n  
c e a s e d  l o  r u n  a t  l e a s t  a s  e a r l y  a s  
t h i r d - p a r t y  d e f e n d a n t ' s  a n s w e r  a n d  
p l a i n t i f f ' s  c a u s e  o f  a c t i o n  n g a l n s t  
t h i r d - p a r t y  d e f e n d a n t  w a s  n o t  b a r r e d  
e v e n  t h o u g h  p l a i n t i f f ' s  c o m p l a i n t  
a g a i n s t  t h i r d - p a r t y  d e f e n d a n t  w a s  n o t  
f i l e d  u n t i l  m o r e  t h a n  f o u r  y e a r s  a n d  
f o u r  m o n t h s  a f t e r  a l l e g e d  d a t e  o f  I n j u r y .  
L a r s o n  M a c h . ,  I n c .  v . W a l l a c e ,  1980, 600
S . W . 2 d  1, —  A r k .  — .

W h e n  t h i r d - p a r t y  c o m p l n i n t  a l l e g e s  
d i r e c t  l i a b i l i t y  o f  t h i r d - p a r t y  d e f e n d a n t  
t o  p l a i n t i f f  o n  c l a i m  s e t  o u t  in  p l a i n ­
t i f f ' s  c o m p l a i n t ,  t h i r d  p a r t y  s h a l l  m a k e  
h i s  d e f e n s e s  t o  c o m p l a i n t  a n d  n o  
a m e n d m e n t  t o  c o m p l a i n t  Is n e c e s s a r y  o r  
r e q u i r e d ,  a m i  p a r t i e s  a r e  a t  I s s u e  a s  l o  
t h e i r  r i g h t s  r e s p e c t i n g  c l a i m  w i t h o u t  
a m e n d m e n t  o f  c o m p l a i n t  b y  p l a i n t i f f .  
I d .

F a c t  t h a t  c o n t r i b u t i o n  m a y  n o t  a c ­
t u a l l y  b e  o b t a i n e d  u n t i l  o r i g i n a l  d e f e n d ­
a n t  h a s  b e e n  c a s t  In  j u d g m e n t  a n d  h n s  
p a i d  d o e s  n o t  p r e v e n t  I m p l e a d e r ,  b u t  I m -  
p l e a d c r  j u d g m e n t  m a y  b e  s o  f a s h i o n e d  
n s  t o  p r o t e c t  r i g h t s  o f  o t h e r  t o r t - f e n s ­
o r s .  s o  t h a t  d e f e n d a n t ' s  J u d g m e n t  
a g a i n s t  t h e m  m a y  n o t  b e  e n f o r c e d  u n t i l  
d e f e n d a n t  h n s  p a i d  p l a i n t i f f ' s  J u d g m e n t ,  
o r  m o r e  t h a n  h i s  p r o p o r t i o n a t e  s h a r e  
w h a t e v e r  l a w  m a y  r e q u i r e .  V e l s l c o l  
C h e m i c a l  C o r p .  v .  R o w e .  T e n n . 1976, 543 
•S .W .2d  337.

R u l e s  o f  C iv i l  P r o c e d u r e  a u t h o r i z e d  
t h i r d - p a r t y  c o m p l a i n t  b a s e d  u p o n  c l a i m  
o f  o n e  t o r t - f e u s o r  f o r  I n d e m n i t y  o r  c o n ­
t r i b u t i o n  f r o m  o t h e r  a l l e g e d  J o i n t  t o r t ­
f e a s o r s .  Id .

W h e r e .  In m e d i c a l  m a l p r a c t i c e  a c t i o n ,  
d e f e n d a n t  p h y s i c i a n ' s  t h i r d - p a r t y  c o m ­
p l a i n t  s e e k i n g  I n d e m n i f i c a t i o n  s t a t e d  
c a u s e  o f  a c t i o n  f o r  c o n t r i b u t i o n ,  t h i r d -  
p a r t y  c o m p l n i n t  s h o u l d  h a v e  b e e n  a l l o w ­
e d  t o  s t a n d  a n d  t r i e r  o f  f a c t  a l l l o w e d  
t o  d e t e r m i n e  e x t e n t  o f  l i a b i l i t y ,  i f  a n y .  
a s  b e t w e e n  t w o  d o c t o r s .  L i n d s e y  v. 
A u s t i n .  H a . A p p .  1976, 336 H o ,2 d  486.

4 a .  M o t i o n  f o r  c o n t r i b u t i o n  
T r l n l  c o u r t ,  i n  m a k i n g  o r d e r  p r o v i d i n g  

f o r  e n t r y  o f  j u d g m e n t ,  d i d  n o t  h a v e  
p o w e r  i o  a s s e r t  p a r l i e s '  r i g h t s  t o  c o n t r i ­
b u t i o n  w h e n  t h e r e  h a d  b e e n  n o  m o t i o n  
f i l e d  o r  c l u l m  m a d e  b y  a n y  p a r t y  t o  e f ­
f e c t u a t e  s u c h  r i g h t .  K a i s e r  v. 191 P r e s ­
i d e n t i a l  C o r p . .  1982, 451 A .2 d  141, —  
P a . S u p e r .  — .

W h e r e -  n o  o b j e c t i o n s ,  r e s e r v a t i o n s  o r  
c l a i m s  n r e  f i l e d  t o  a s s e r t  r i g h t  o f  c o n ­
t r i b u t i o n ,  I t  Is n o t  f o r  t r i a l  c o u r t  t o  t a k e  
u p o n  I t s e l f  t a s k  o f  r e a r r a n g i n g  p l a i n ­
t i f f ' s  r e c o v e r y  t o  c o n f o r m  t o  w h a t  e v e n ­
t u a l  r e c o v e r y  w i l l  b e  If a l l  r i g h t s  a r e .  i n  
f a c t ,  e x e r c i s e d :  I t  ' s  r e s p o n s i b i l i t y  o f
p a r t i e s  In c a s e  t o  e x e r c i s e  s u c h  r i g h t s .  
Id .

U n d e r  U n i f o r m  C o n t r i b u t i o n  A m o n g  
T o r t f e a s o r s  A c t .  d e f e n d a n t  c o u l d  p r o p ­
e r l y  a s s e r t  I t s  c l a i m  t o r  c o n t r i b u t i o n  
n g a l n s t  o t h e r  d e f e n d a n t  b y  w a y  o f  m o ­
t i o n  d e s p i t e  f a c t  t h a t  i t  h a d  v o l u n t a r i l y  
d i s m i s s e d  i t s  c l a i m  a g a i n s t  t h a t  d e f e n d ­
a n t  d u r i n g  t r i a l .  U e s l  S a n i t a r y  I l l s .  C o .  
v. L i t t l e  F o o d  T o w n .  I n c . .  F la .1 97 6 ,  339 
S o , 2d  222.

7. L i m i t a t i o n s
I f  l i a b i l i t y  I n s u r e r  f o r  d i s t r i b u t o r  o f  

s w a t h e r  h a d  r i g h t  t o  c o n t r i b u t i o n  f r o m  
d i s t r i b u t o r s  of  r e p l a c e m e n t  d r i v e  c l m l n  
s u b s e q u e n t l y  I n s t a l l e d  o n  s w a t h e r  b y  I t s  
o w n e r ,  w i t h  r e s p e c t  t o  a m o u n t  p a i d  b y
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I t  In  s e t t l e m e n t  o f  c l a i m  a g a i n s t  I t s  I n ­
s u r e d  f o r  I n j u r i e s  s u s t a i n e d  h y  s w a t h e r  
o w n e r  w h e n  r e p l a c e m e n t  c h a i n  b r o k e  
a n d  s t r u c k  a n d  s h a t t e r e d  h i s  e y e g l a s s e s ,  
c l a i m  w a s  b a r r e d  b y  o n e - y e a r  s t a t u t e  o f  
l i m i t a t i o n s ,  s i n c e  m o r e  t h a n  o n e  y e n r  
h a d  e l a p s e d  s i n c e  t i m e  o f  p a y m e n t .  
H a r t f o r d  A c c .  &  I n d c m .  C o .  v . H . H e r -  
s c h e l  M f g .  C o . .  D . C . N . D . 1 9 7 8 .  453 F .  
S u p p .  1375.

I f  p l a i n t i f f  Is  b a r r e d  f r o m  p u r s u i n g  h i s  
c a u s e  o f  a c t i o n  a g a i n s t  o n e  o f  t w o  J o i n t  
t o r t - f e a s o r s  b e c a u s e  t h e  s t a t u t e  o f  l i m i ­
t a t i o n s  h a s  r u n  In  r e s p e c t  t o  h i s  o w n  
c l a i m ,  t h e  I n c h o a t e  c o n t r i b u t i o n  r i g h t  o f  
t h e  t o r t - f e a s o r  w h o  h n s  b e e n  s u e d  p r i o r  
t o  t h e  r u n n i n g  o f  t h e  s t a t u t e  n e v e r t h e ­
l e s s  r e m a i n s  v i a b l e  a n d  d o e s  n o t  a c c r u e  
u n t i l  h e  h a s  p a i d  m o r e  t h a n  I ' s  p r o  r a t a  
s h a r e  o f  t h e  J u d g m e n t :  h e n t c ,  t h e  d e ­
f e n d a n t  h a s  t h e  r i g h t  t o  I m p l e a d  t h e  
u n j o i n e d  t o r t - f e a s o r  In  p l a i n t i f f ' s  a c t i o n  
f o r  t h e  p u r p o s e  o f  p r o v i n g  t h e i r  c o m m o n  
l i a b i l i t y  e v e n  a f t e r  t h e  s t a t u t e  o f  l i m i t a ­
t i o n s  o n  p l n l n t l f f ' 3  c l a i m  h a s  r u n .  M a r -  
k e y  v ,  S k o g .  1374. 322 A . 2 d  513. 123 N . J .  
S u p e r .  192.

A c t i o n  f o r  c o n t r i b u t i o n  n g a l n s t  a l l e g e d  
J o i n t  t o r t - f e a s o r  w n s  t i m e  b a r r e d .  A e t ­
n a  C a s .  &  S u r .  C o .  v. V o l k s w a g e n  o f  
A m e r i c a ,  I n c . ,  F l a . A p p .  3 D l s t .1 9 8 2 .  419 
S o . 2 d  418.

A l l e g e d  t o r t - f e a s o r  m a y  n o t  s e e k  c o n ­
t r i b u t i o n  f r o m  e s t n t e  o f  J o i n t  t o r t - f e a s o r  
w l t h o u t  c o m p l y i n g  w i t h  r e q u i r e m e n t  n f  
o o n c l a l m  s t a t u t e  t h a t  c l a i m  b e  f i l e d  In  
e s t a t e  w i t h i n  t h r e e  m o n t h s  f r o m  f l r s l  
p u b l i c a t i o n  t o  c r e d i t o r s .  K o s c h m e d c r  v . 
G r i f f i n ,  F l a . A p p . 1 9 8 0 ,  386 S o . 2 d  625.

§ 4. [Release or Covenant Not to Sue]

Law  Review
C o m p l e x i t i e s  o f  O k l a h o m a ' s  p r o p o r ­

t i o n a t e  s e v e r a l  l i a b i l i t y  d u c l r l n c  o f  c o m ­
p a r a t i v e  n e g l i g e n c e — Is p r o d u c t s  l i a b i l i ­
t y  n e x t ?  V , 'l l l !am  J .  M c N I c h o l s .  35 
O k l . L . R e v .  135 (19K?J.

Notes Of

S u p p l e m e n t a r y  i n d e x  t o  N o t e s

C o n s t r u c t i o n  3a  
D i s c h a r g e  o f  o t h e r  t o r t f e a i o r

E m n l o y e r - e m p l o y e e  r e l a t i o n s h i p  6a  
L i m i t a t i o n  o f  l i a b i l i t y  a g r e e m e n t  10 
P r e j u d g m e n t  o r d e r  o f  s a t i s f a c t i o n  11 
S e t t l e m e n t  a g r e e m e n t s  7 a

1. P u r p o s e
P u r p o s e  o f  s t a t u t e  f i n d i n g  t h a t  a  r e ­

l e a s e  d i s c h a r g e s  t h e  t o r t - f e a s o r  t o  
w h o m  I t  Is  g i v e n  f r o m  a l l  l i a b i l i t y  f o r  
c o n t r i b u t i o n  t o  a n y  o t h e r  t o t l - f e a s o r  Is 
t o  a v o i d  h a v i n g  o n e  o f  t w o  o r  m o r e  J o i n t  
t o r t - f e a s o r s  h e a r  a  d i s p r o p r o t l o n a t c  
s h a r e  o f  p l a i n t i f f ' s  r e c o v e r y  a n d  I t  d o e s  
n o  v i o l e n c e  t o  t h a t  o b j e c t i v e  t o  a l l o w  
t o r t - f e a s o r s ,  a m o n g  t h e m s e l v e s ,  t o  r e ­
l e a s e  o n e  o f  t h e i r  n u m b e r .  S w o r d  &  
S h i e l d  R e s t a u r a n t ,  I n c .  v. A m o c o  O i l  
C o . ,  1981, 1211 N . E . 2d  32. 389 M a s s . A p p .  
285.

S t a t u t e  p r o v i d i n g  t h a t  w h e n  r e l e a a e  o r  
c o v e n a n t  n o l  t o  s u e  o r  n o t  t o  e n f o r c e  
j u d g m e n t  Is  g i v e n  In g o o d  f a i t h  t o  o n e  
o f  t w o  o r  m o r e  p e r s o n a  l i a b l e  In  t o r t  f o r  
t h e  s a m e  I n j u r y .  I t  s h a l l  d i s c h a r g e  
t o r t - f e a s o r  t o  w h o m  I t  Is g i v e n  f r o m  a l l  
l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  
t o r t - f e a s o r  w a s  d r a f t e d  t o  e n c o u r a g e  
s e t t l e m e n t s  In m u l t i p a r t y  t o r t  a c t i o n s

8. Q u e s t i o n s  f o r  J u r y
I n  a c t i o n  f o r  c o n t r i b u t i o n  a g a i n s t  a  

J o i n t  t o r t - f e a s o r ,  e v i d e n c e  o n  I s s u e  
p r e s e n t e d  b y  d e f e n d a n t  t h i r d - p a r t y  
p l a i n t i f f ’ s  c a s e  a g a i n s t  t h i r d - p a r t y  d e ­
f e n d a n t  w a s  s u f f i c i e n t  f o r  J u r y .  L o l -  
s p e l c h  C o .  v .  N e o g a r d  C o r p . .  F l a . A p p .  3 
D l s t .1 9 8 2 .  416 S o . 2 d  1163.
9. I n s t r u c t i o n s

I n  r e g a r d  t o  a c c i d e n t  In  w h i c h  s a n d  
t r u c k  d r i v e r  w a s  k i l l e d  w h e n ,  w h i l e  e m ­
p l o y e d  b y  a n  e m p l o y e r  I m m u n e  f r o m  
t o r t  l i a b i l i t y  d u e  t o  w o r k e r s '  c o m p e n s a ­
t i o n  c o v e r a g e .  t h e  t r u c k  c r a s h e d  
t h r o u g h  a  h o u s e  a s  I t  w a s  b e i n g  m o v e d  
a c r o s s  b r i d g e ,  n  f u s a l  t o  I n s t r u c t  t h a t  
J u r y  c o u l d  a p p o r t i o n  n e g l i g e n c e  o f  n m -  
p a r t y  e m p l o y e r ,  a n d .  t h u s ,  r e d u c e  d e ­
f e n d a n t  h o u s e  m o v e r s '  l i a b i l i t y  b y  p r o ­
p o r t i o n a t e  a m o u n t  o f  f n u l t  a t t r i b u t a b l e  
l o  e m p l o y e r  w a s  p r o p e r .  I l l o c k e r  v .  
W y n n .  F l a . A p p .  I D ls t .1 9 8 3 ,  425 S o . 2 d  
166.
10. R e c o v e r y  o f  J u d g m e n t

U n d e r  P e n n s y l v a n i a  l a w ,  p l a i n t i f f  m a y  
r e c o v e r  a s  m a n y  J u d g m e n t s  n g a l n s t  a s  
m a n y  t o r t - f e a s o r s  a s  h e  w i s h e s ,  h u t  
u p o n  s a t i s f a c t i o n  o f  o n e  J u d g m e n t ,  h e  
m a y  n o t  s u e  o r  e x e c u t e  a g a i n s t  a n o t h e r  
J o i n t  t o r t - f e n s o r .  F r a n k  v . V o l k s w a -  
g e n x v e r k .  A .  G .  o f  W e s t  G e r m a n y .  C . A .  
P a . 1975. 522 F . 2 d  321.
13. S a t i s f a c t i o n  o f  j u d g m e n t

S a t i s f a c t i o n  o f  J u d g m e n t  a g a i n s t  o n e  
a l l e g e d  j o i n t  t o r t - f e n s o r  t e r m i n a t e s  
c l a i m a n t ' s  c a u s e  o f  n o t i o n  n g a l n s t  a n ­
o t h e r  J o i n t  t o r t - f e a s o r .  C h r i s t i a n !  v .  
P o p o v i c h ,  F l a . A p p . 1 978. 363 S o . 2 d  2. c e r ­
t i o r a r i  d e n i e d  389 S o . 2 d  1179.

0 immentarles
C o n t r i b u t i o n  a m o n g  t o r t - f e a s o r s  In 

W a s h i n g t o n :  1981 T o r t  R e f o r m  A c t .  57 
W n .  L H  479.

M e a n i n g  n n d  s i g n i f i c a n c e  o f  t h i s  s e c ­
t i o n .  R o b e r t  H .  G r i f f i t h ,  ( I 9 6 0 )  31 P a .  
H . A . Q .  322.

Decisions
b y  c l e n r l y  d e l i n e a t i n g  e f f e c t  s e t t l e m e n t  
w o u l d  h a v e  o n  c o l l a t e r a l  r i g h t s  a n d  l i a ­
b i l i t i e s  in  f u t u r e  l i t i g a t i o n .  l i l s l i o p  v . 
K l e i n .  1989. 402 N . K . 2 J  1365. —  M a s s .

3 a .  C o n s t r u c t i o n
P h r a s e  " u n l e s s  i t s  t e r m s  o t h e r w i s e  

p r o v i d e "  a s  u s e d  In  s t a t u t e  g o v e r n i n g  
s c o p e  o f  a  r e l e a s e  s h o u l d  h e  n a r r o w l y  
c o n s t r u e d  t o  r e q u i r e  a  d e g r e e  o f  s p e c i ­
f i c i t y .  a n d  a l l o w i n g  a  d i s c h a r g e  b a s e d  
o n  g e n e r a l  l a n g u a g e  w h l . - l i  d o e s  n o l  
n a m e  o r  I d e n t i f y  a  t o r t - f e a s o r  p e r p e t u ­
a t e s  t h e  c o m m o n - l a w  r u l e ,  w h i c h  w a s  
c h a n g e d  h y  s t a t u t e ,  a n i l  Is c o n t r a r y  to  
t h e  s t a t u t e .  H e c k  v . C l a n c h e t t l .  1982, 
439 N . E . 2d  417, 1 O h i o  S t . 3 d  231. 1 O . B .  
R .  253.

P h r a s e  " u n l e s s  I t s  t e r m s  o t h e r w i s e  
p r o v i d e "  a s  u s e d  In  s t a t u t e  g o v e r n i n g  
s c o p e  o f  a  u l e a s e  r e q u i r e s  a  r e l e a s e  t o  
e x p r e s s l y  d e s i g n a t e  h y  n a m e  o r  t o  o t h ­
e r w i s e  s p e c i f i c a l l y  d e s c r i b e  o r  i d e n t i f y  
a n y  t o r t - f e n s o r  t o  b e  d i s c h a r g e d .  Id .

4. G e n e r a l l y
U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­

f e a s o r s  A c t  a b r o g a t e d  c o m m o n - l a w  r u l e  
t h n t  a  r e l e a s e  o ( o n e  J o i n t  t o r t - f e a s o r  
r e l e a s e d  a l l .  L o l l  v. S a f e w a y  S t o r e s .  
I n c . .  1989, 422 A .2 i l  16. 47 M d .  119.

S t a t u t e ,  w h i c h  a b r o g a t e s  c o m m o n - l a w  
r u l e  t h a t  r c l e n x s  o f  J o i n t  t o r t - f e a s o r  i l l s -
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c h a r g e s  a l l  t o r t - f e a s o r s  l i a b l e  f o r  s a m e  
l o r t ,  w a s  n o t  r e p e a l e d  b y  U n i f o r m  C o n ­
t r i b u t i o n  A m o n g  J o i n t  T o r t f e a s o r s  A c t .  
K a s o n  v . L a u .  F l a . A p p .  1978. 369 S o . 2 d  
600.  c e r t i o r a r i  d e n i e d  368 S o . 2 d  1365.
5. D ischa rge  of o th e r  tortfeasor^—Gen­

e ra l ly
A l t h o u g h ,  u n d e r  P e n n s y l v a n i a  U n i ­

f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t .  r e l e a s e  In  f a v o r  o f  o n e  J o i n t  t o r t ­
f e a s o r  d o e s  n o t  d i s c h a r g e  a n o t h e r  t o r t ­
f e a s o r  u n l e s s  r e l e a s e  s o  p r o v i d e s ,  p l a i n ­
t i f f  m u s t  e s t a b l i s h  t h a t  n o n r e l e a s e d  p a r ­
t y  Is J o i n t  t o r t - f e a s o r  In  o r d e r  t o  r e ­
c o v e r  r e m a i n i n g  p o r t i o n  o f  c l a i m  f r o m  
a n y  o t h e r  p a r t y .  S o c h a n s k l  v. S e a r s .  
P . o e h u c k  a n i l  C o . .  C . A . P a . 1 9 8 2 .  689 F . 2 d  
45.

O u t s i d e  p u r v i e w  o f  U n i f o r m  C o n t r i b u ­
t i o n  A m o n g  T o r t - F e a s o r s  A c t .  w h e r e  I t  
c a n  b e  e s t a b l i s h e d  t h a t  t h e r e  Is  m o r e  
t h a n  o n e  w r o n g  a t  I s s u e .  I n v o l v i n g  I n d e ­
p e n d e n t  p a r t i e s ,  t h e  r e l e a s e  o f  o n e  
w r o n g f u l  p a r t y  w o u l d  n o t  s e r v e  t 3  r e ­
l e a s e  a n y  o t h e r .  H u f f  v . H a t  . . a u g h ,
1981. 435 A . 2 d  108. 19 M d . A p p .  661.

B y  v i r t u e  o f  s t a t u t e ,  r e l e a s e  o r  c o v e ­
n a n t  n o t  t o  s u e .  g i v e n  in  g o o d  f a i t h  t o  
o n e  o f  n u m b e r  o f  J o i n t  t o r t - f e a s o r s ,  d o e s  
n o t  r e l e a s e  t h o s e  n o t  n a m e d  In  r e l e a s e  
o r  c o v e n a n t ,  t h o u g h  u n d e r  c o m m o n  l a w  
r e l e a s e  t o  o n l y  o n e  t o r t - f e a s o r  w o u l d  
d i s c h a r g e  a l l  o t h e r  t o r t - f e n s o r s  f r o m  
l i a b i l i t y .  R o b e r t s o n  v .  Y e C a r t e .  1982. 
433 N . K . 2 d  1262, 13 J W a s s .A p p .  441.

P h r a s e  " o n e  o f  t w o  o r  m o r e  p e r s o n s  
l i a b l e  In t o r t  f o r  t h e  s a m e  I n j u r y , "  
w i t h i n  s t a t u t e  p r o v i d i n g  t h a t  a  r e l e a s e  
o r  c o v e n a n t  n o t  t o  s u e  o r  n o t  t o  e n f o r c e  
J u d g m e n t ,  i f  g i v e n  i n  g o o d  f a i t h  t o  o n e  
o f  t w o  o r  m o r e  p e r s o n s  l i a b l e  In  t o r t  f o r  
t h e  s a m e  I n j u r y  o r  t h e  s a m e  w r o n g f u l  
d e a t h ,  d o e 1, n o t  d i s c h a r g e  a n y  o f  t h e  
o t h e r  t o r t - , ' e a s o r s  f r o m  l i a b i l i t y  f o r  t h e  
I n j u r y  o r  w r o n g f u l  d e a t h  u n l e s s  I t s  
t e r m s  s o  p r o v i d e .  I n c l u d e s  a  p a r t y  w h o  
Is v i c a r i o u s l y  l i a b l e .  A l a s k a  A i r l i n e s .  
I n c .  v .  S w e a t ,  A l a s k a  1977. 568 P . 2d  916.

D e f e n d a n t  a i r  c a r r i e r  w a s  " o n e  o f  t w o  
o r  m o r e  p e r s o n s  i l a o l e  In  t o r t  f o r  t h e  
s a m e  I n j u r y "  a n d ,  h e n c e ,  w a s  l i a b l e  In 
t o r t ,  d e s p i t e  r e l e a s e  o f  a i r  t a x i  s e r v i c e  
w i t h  w h i c h  i t  h a d  c o n t r a c t e d ,  f o r  I n j u ­
r i e s  s u s t a i n e d  b y  p l a i n t i f f  p a s s e n g e r  d u e  
t o  n e g l i g e n c e  In  o p e r a t i o n  o f  s c h e d u l e d  
r o u t e  e v e n  t h j u g h  d e f e n d a n t  w a s  n o t  
t e c h n i c a l l y  a  t o r t - f e a s o r .  Id .

P l a i n t i f f s '  r e l e a s e  o f  d e f e n d a n t  d r i v e r  
d i d  n o t  o p e r a t e  t o  r e l e a s e  d e f e n d a n t  
o w n e r  p a s s e n g e r  f o r  n e g l i g e n t  e m r u s t -  
m e n l  o f  a u t o m o b i l e  b y  o w n e r  p a s s e n g e r  
t o  a n  i n c o m p e t e n t  d r i v e r .  M a t h i s  v. 
S t a c y .  T e n n . A p p .  1981), 606 S . W . R d  290.

U n d e r  U n i f o r m  C o n t r i b u t i o n s  A m o n g  
T o r t  F e a j o r s  A c t ,  p r o v i s i o n  t h a t  c o v e ­
n a n t  n o t  t o  s u e  d i s c h a r g e s  c o v e n a n t e e  
f r o m  c o n t r i b u t i o n  a n d  d o e s  n o t  d i s ­
c h a r g e  a n y  o t h e r  t o r t - f e a s o r  h a d  n o  a p ­
p l i c a t i o n  t o  m a s t e r - s e r v a n t ,  p r l n c l p a l -  
a g e n t  r e l a t i o n s h i p  w h e r e  l i a b i l i t y  w n s  
s o l e l y  d e r i v a t i v e .  C r a v e n  v .  L a w s o n ,  
T e n n . 1 9 7 6 ,  534 S . W . 2 d  653.

R e l e a s e  g i v e n  o n e  J o i n t  t o r l - f c a n o r ,  
s t a t i n g  t h a t  I t  r e l e a s e s  a l l  f i r m s ,  c o r p o ­
r a t i o n s  a n d  I n d i v i d u a l s ,  d o e s  r e l e a s e  a l l  
J o i n t  t o r t - f e a s o r s ,  d e s p i t e  t h e  U n i f o r m  
C o n t r i b u t i o n  A m o n g  J o i n t  T o r t f e a s o r s  
A c t  s i n c e  w o r d i n g  o f  A c t  e x c l u d e s  r e ­
l e a s e s  w h i c h  s o  s t a t e .  N e w s o m e  v .  
F i n c h ,  F l a . A p p .  1979, 375 S o .2 d  1144.

6.  T e rm s  and scope of re lease or
c o v e n a n t

A  g e n e r a l  r e l e a s e  d i s c h a r g i n g  " a l l  
o t h e r  p e r s o n s "  w a s  s u f f i c i e n t  u n d e r  t h e  
A r k a n s a s  U n i f o r m  C o n t r i b u t i o n  A m o n g  
T o r t f e a s o r s  A c t  t o  r e l e a s e ,  j o i n t  t o r l -

Note 6a
f e a s o r s  w h o  w e r e  n o t  p a r t i e s  l o  r e l e a s e .  
D o u g l a s  v . U .  S .  T o b a c c o  C o . ,  C .A .  A r k .  
1982, 670 F . 2 d  791.

L a n g u a g e  o f  r e l e a s e  d i s c h a r g i n g  " a l l  
o t h e r  p e r s o n s ,  f i r m s ,  c o r p o r a t i o n s "  s a t ­
i s f i e d  l a n g u a g e  o f  t h e  U n i f o r m  C o n t r i ­
b u t i o n  A m o n g  T o r t f e a s o r s  A c t .  Id .

U n d e r  P e n n s y l v a n i a  l a w  In  s e t t l i n g  
c l a i m  a g a i n s t  o n e  J o i n t  t o r t - f e a s o r ,  
p l a i n t i f f ' s  f a i l u r e  t o  s i g n  r e l e a s e  s p e c i f i ­
c a l l y  r e s e r v i n g  h e r  '  g h t  l o  p r o c e e d  
a g a i n s t  o t h e r  J o i n t  t .  t - f e a s o r s  d i d  n o t  
b a r  h e r  f r o m  m a i n t a i n i n g  a c t i o n  a g a i n s t  
o t h e r  J o i n t  t o r t - f e a s o r s .  F r a n k  v . V o l k -  
s w a g e n w e r k ,  A .  G .  o f  W e s t  G e r m a n y .  
C . A . P a . 1975. 522 F .R d  321.

T h a t  r e l e a s e  s i g n e d  b y  p l n i n t i f f  In 
c o n n e c t i o n  w i t h  s e t t l e m e n t  o f  h i s  p e r ­
s o n a l  I n j u r y  c l a i m  w i t h  e m p l o y e r  h o s p i ­
t a l  w a s  in  f u l l  s e t t l e m e n t  n n d  r a t l s f a c -  
t l o n  o f  d a m a g e s  a t t r i b u t a b l e  t o  e m p l o y ­
e r  h o s p i t a l  w a s  n o t  s u c h  a s  t o  r e q u i r e  
s a m e  r e s u l t  a s  t o  e m p l o y e e  d o c t o r  w h e r e  
e m p l o y e r  h o s p i t a l  w a s  o n l y  " r e l e a s e e "  
n a m e d  In  r e l e a s e  a n d ,  h e n c e ,  e m p l o y e r  
d o c t o r  w a s  n o t  i n c l u d e d  In  r e l e n s e .  
C l a r k  v .  B r o o k s .  D e l . S u p e r . 1 9 7 7 .  377 A.  
2d  365. a f f i r m e d  391 A .2 i l  747.

L a n g u a g e  w h i c h  w a s  c o n t a i n e d  In  r e ­
l e a s e  w h i c h  w a s  a s s i g n e d  In  c o n n e c t i o n  
w i t h  s e t t l e m e n t  o f  h i s  p e r s o n a l  i n j u r y  
c l a i m  w i t h  e m p l o y e r  h o s p i t a l  n n d  w h i c h  
p r o v i d e d  " a n y  o t h e r  s u c h  p e r s o n s "  
w o u l d  b e  r e l e a s e d  " f r o m  a l l  c l a i m s  
w h i c h  t h e  r e l e a s o r s  m i g h t  o t h e r w i s e  
h n v e  b a s e d  u p o n  o r  a r i s i n g  f r o m  t h e  p r o  
r a t a  s h a r e  o f  t h e  d a m a g e s  o r  I n j u r i e s  o f  
t h e  r e l e a s e s  c a u s e d  b y  o r  a t t r i b u t a b l e  t o  
t h o  r e l e a s e e "  d i d  n o t  o p e r n t e  t o  r e l e a s e  
e m p l o y e e  d o c t o r  s o  a s  t o  p r e c l u d e  p l a i n ­
t i f f  f r o m  s e e k i n g  r e c o v e r y  f r o m  e m ­
p l o y e e  d o c t o r  f o r  a d d i t i o n a l  d a m a g e s  
w h i c h  p l a i n t i f f  m a y  h a v e  s u f f e r e d  I n  e x ­
c e s s  o f  a m o u n t  r e c e i v e d  In  s e t t l e m e n t  
w i t h  e m p l o y e r  h o s p i t a l .  Id .

W h e r e  a l l e g e d  f a c t  o f  w r o n g d o i n g  w a s  
t h a t  o f  d o c t o r  e m p l o y e e ,  v i e w e d  f r o m  
s t a n d p o i n t  o f  r e l a t i v e  l i a b i l i t y  o f  e m ­
p l o y e r  h o s p i t a l  n n d  d o c t o r  e m p l o y e e ,  
t h e r e  w a s  n o  I n j u r y  w h i c h  w a s  “ c a u s e d  
h y  o r  a t t r i b u t a b l e  t o "  e m p l o y e r  a n d ,  
h e n c e ,  t h e r e  w n s  n o  b a s i s  u n d e r  r e l e a r  
w i t h  e m p l o y e r  h o s p i t a l  t o  b a r  p l a i n l i i  
f r o m  s e e k i n g  r e c o v e r y  f r o m  e m p l o y - *  
d o c t o r  f o r  a d d i t i o n a l  d a m a g e s  w h i c h  
p l a i n t i f f  m a y  h a v e  s u f f e r e d  In  e x c e s s  o f  
a m o u n t  r e c e i v e d  In s e t t l e m e n t  w i t h  e m ­
p l o y e r  h o s p i t a l .  Id .

R e l e a s e ,  w h i c h  p r o v i d e d  In  b f f c c t  t h n t  
i n s u  r e r  o f  j o i n t  o w n e r s  o f  c a r  w o u l d  p a y  
p o l i c y  l i m i t s  o f  J 15.000 t o  m o t o r c y c l e  
p a s s e n g e r  a n d  w h i c h  s t a t e d  t h a t  p a s ­
s e n g e r  a c k n o w l e d g e d  f u l l  s e t t l e m e n t  a n d  
s a t i s f a c t i o n  o f  a l l  c l a i m s  o f  w h a t e v e r  
k i n d  o r  c h a r a c t e r  a r i s i n g  o u t  o f  c o l l i s i o n  
b e t w e e n - m o t o r c y c l e  a n d  c a r .  r e l e a s e d  a l l  
t o r t - f e a s o r s  f r o m  c l a i m s  r e s u l t i n g  f r o m  
t h o  c o l l i s i o n .  I n c l u d i n g  m o t o r c y c l i s t  a n d  
i l l s  I n s u r e r ,  t h o u g h  r e l e a s e  w a s  n o t  e n ­
t e r e d  I n t o  u n t i l  a f t e r  d e f a u l t  w a s  e n ­
t e r e d  a g a i n s t  m o t o r c y c l i s t .  B a t t l e  v .  
C l a n t o n .  1975. 220 S . I 9 .2 0  97, 27 N . C . A p p .  
616.
6 a .  --------  E m p l o y e r - e m p t o y e e  r e l a t i o n ­

s h i p
A m e n d a t o r y  p r o v i s i o n  o f  U n i f o r m  

C o n t r i b u t i o n  A m o n g  T o r t f o n s o r s  A c t  
p r o h i b i t i n g  d i s c h a r g e  o f  a  t o r t - f e a B o r  
w h e n  a  r e l e a s e  o r  a  c o v e n a n t  n o t  t o  s u e  
o r  n o t  t o  e n f o r c e  j u d g m e n t  i s  g i v e n  In 
g o o d  f a i t h  t o  o n e  o f  t w o  o r  m o r e  p e r ­
s o n s  l i a b l e  In  t o r t  f o r  s u m e  i n j u r y  o r  
s a m e  w r o n g f u l  d e a t h  Is I n a p p l i c a b l e  to  
a n  e m p l o y e r - e m p l o y e e  r e l a t i o n s h i p .  
C l a r k  v .  B r o o k s ,  D e l . S u p e r .  1977. 377 A .  
2d  365. a f f i r m e d  391 A .2 d  747.

T h e r e  Is  n o  p r i n c i p l e  o f  u n i t y  o f  e m ­
p l o y e r  a n d  e m p l o y e e  w h i c h  e x t e n d s  to
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Nate 6a
e m p l o y e r  - e l e a s e  b y  a n  e m ­
p l o y e r  Ui' • ? ' e m p l a t e d  b y
r e l e a s e .
7. Hedu<-*’ ,rt j a l n t t  o th e rt o r t t e a iu

W h e r e  c o n t r a c t  f o r  r e l e a s e  o f  o n e  
t o r t - f e a a o r  a g r e e d  t o  r « d u c t l o n  o f  s u b ­
s e q u e n t  J u d g m e n t  t o  e i . - e n t  o f  " s t a t u t o ­
r y "  p r o r a t a  s h a r e ,  q u e s t i o n  f o r  d e c i s i o n  
w a s  n o t  l e g i s l a t i v e  i n t e n t  iri u s i n g  “ p r o  
r a t a  s h a r e "  p h r a s e  h u t  r a t h e r  w h a t  w o *  
u n d e r s t a n d i n g  o f  t h e  p a r t i e s ,  a n d  
t h o u g h  t h e i r  I n t e n t  w a s  t o  c o m p l y  w i t h  
s t a t u t o r y  r e q u i r e m e n t s ,  t h e i r  u n d e r ­
s t a n d i n g  w a s  t h n t  c o s t  o f  s e t t l e m e n t  
w o u l d  h e  w h a t  J u d i c i a l  d e c l s i u n  I n d i c a t ­
e d .  I. e . ,  r e d u c t i o n  o f  s u b s e q u e n t  J u d g ­
m e n t  p r o p o r t i o n e d  a m o n g  t o r t - f e a s o r s  
a c c o r d i n g  t o  t h e i r  n u m b e r ,  U a h o c k l  v .  
C o n t e e  S a n d  &  G r a v e l  G o . .  I n c . ,  1579. 
398 A . 2d <90, 41 M d . A p p .  579. r e v e r s e d  
o n  o t h e r  g r o u n d s  410 A . 2d  1039, 286 M d .  
579.

W h i l e  r e l e n s e  s i g n e d  b y  p l a i n t i f f  In 
c o n n e c t i o n  w i t h  s e t t l e m e n t  o f  I d s  p e r ­
s o n a l  I n j u r y  c l a i m  a g a i n s t  e m p l o y e r  
h o s p i t a l  f a i l e d  t o  c o n t a i n  b e n e f i c i a l  l a n ­
g u a g e  f o u n d  In  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t .  u n d e r  a c c e p t e d  
p r i n c i p l e s  t h a t  p r o s c r i b e d  u n j u s t  e n r i c h ­
m e n t .  e m p l o y e e  d o c t o r  w a s  e n t i t l e d  t o  
b e n e f i t  o f  a m o u n t  r e c e l " “.d b y  p l a i n t i f f  
a s  c o n s i d e r a t i o n  f o r  re!< is e .  C l a r k  v. 
B r o o k s ,  1 3 e l .S u p e r .1 9 7 7 .  377 A . 2d  365. a f ­
f i r m e d  391 A . 2d  747.

U n d e r  T o r t  C l a i m s  A c t .  p l a i n t i f f s  
c o u l d  r e c o v e r  f u l l  a m o u n t  o f  J u r y  v e r ­
d i c t  f r o m  s t a l e  t o  e x t e n t  t h a t  A c t  a l ­
l o w e d .  l e s s  p r o  t a n t o  r u d r c t l o n s  f o r  t w o  
s e t t l e m e n t s  r r o m  J o i n t  t o r t - f e a s o r s .  
P o l v a r d  v. T e r r v ,  1977, 372 A . 2d  378. 148 
N . J . S u p e r .  202. r e v e r s e d  o n  o t h e r  
g r o u n d s  390  A . 2d  653. IBIl N . J . S u r e r .  497, 
a f f i r m e d  401 A . 2d  532. 79 N . J .  547.

I n  a c t i o n  t o  r e c o v e r  f o r  i n j u r i e s  s u h -  
. u l n e d  w h e n  b o u t  m a n u f a c t u r e d  b y  d e ­
f e n d a n t  b u c k e d  o v e r  p l a i n t i f f  a n d  s t r u c k  
h i s  l e g s  w i t h  I t s  p r o p e l l e r ,  t r i a l  c o u r t  
d i d  n o t  e r r  In  d e d u c t i n g  f r o m  J u r v  v e r ­
d i c t  a m o u n t  o f  s e t t l e m e n t  p l a i n t i f f  r e ­
c e i v e d  f r o m  p r e v i o u s  c o d e f e n d a n t  o p e r a ­
t o r  o f  b o a t ,  i n  v i e w  o f  f a c t  t h a t  p l a i n ­
t i f f s  p l e a d i n g s  a l l e g e d  t h a t  o p e r a t o r  o f  
b o a t  a n d  d e f e n d u u t  m a n u f a c t u r e r  w e r e  
J o i n t  t o r t - f e a s o r s ,  a n d  In v i e w  o f  f a c t  
t h u t  S u p r e m e  C o u r t ,  o n  r e v i e w  o f  e v i ­
d e n c e  In  f i r s t  t r i a l  b r o u g h t  n g a l n s t  o p ­
e r a t o r  a n d  m a n u f a c t u r e r ,  s t a t e d  t h a t  
o p e r a t o r ' s  n e g l i g e n c e  w a s  m o r e  t h a n  
p a s s i v e  o r  v i c a r i o u s .  D e g e n  v .  D a y m a n ,  
1976, 241 N . W . 2 d  703.  90  S . D .  400.

I n  a c t i o n  t o  r e c o v e r  f o r  i n j u r i e s  s u s ­
t a i n e d  w h e n  b o a t  m a n u f a c t u r e d  b y  d e ­
f e n d a n t  b a c k e d  o v e r  p l a i n t i f f  s o n  u n d  
s t r u c k  h i s  l e g s  w i t h  i t s  p r o p e l l e r  In  
w h i c h  p l a i n t i f f  f a t h e r  a l s o  s o u g h t  r e ­
c o v e r y  f o r  m e d i c a l  e x p e n s e s  I n c u r r e d  
b e f o r e  s o n  r e a c h e d  a g e  o f  m a j o r i t y ,  
t r i a l  c o u r t  d i d  n o l  e r r  In  d e d u c t i n g  f r o m  
J u r y  v e r d i c t  In  f a v o r  o f  f a t h e r  a m o u n t  
o f  s e t t l e m e n t  r e c e i v e d  f r o m  p r e v i o u s  c o -  
d c f e n d u n t  o p e r a t o r  o f  b o a t ,  r a t h e r  t h a n  
d e d u c t i n g  p r o  r a t a  c r e d i t  o f  o n e - h a l f  
J u r y  v e r d i c t .  I n  v i e w  o f  f a c t  t h a t  t h e r e  
w a s  n e v i . r  a  J u r y  d e t e r m i n a t i o n  o s  t o  
p r o p o r t i o n a t e  l i a b i l i t y  o f  o p e r a t o r  o f  
b o a t  a n d  d e f e n d a n t  m a n u f a c t u r e r ,  a n d  
t h u s  d e f e n d a n t  m a n u f a c t u r e r  c o u l d  n o t  
a s s e r t  ‘. h a t  e a c h  t o r t - f e a s o r  w a s  5 0 %  
r e s p o n  i lb le  f o r  s o n ’s  I n j u r y .  Id .

U n d e r  s t a t u t e  p r o v i d i n g  t h a t  a  r e l e a s e  
o ;  c o v e n a n t  n o t  t o  s u e  g i v e n  t o  o n e  o f  
t w o  o r  m o r e  p e r s o n s  l i n b l e  in  t o r t  f o r  
t h e  s a m e  I n j u r y  r e d u c e s  t h e  c l a i m  h y  
t h e  s t i p u l a t e d  a m o u n t  t h e r e  Is  m  r e -  
q u l r e n v  a t  t h a t  t h e r e  h e  a n  a c t i v a t i n g  
r e l n t h  . i s l i lp  i n  t o r t  b e t w e e n  t h o s e  l i a b l e ,

s u c h  a s  a  J o i n t  t o r l - f e a s o r s h l p .  V e t t  v. 
S m o k y  M o u n t a i n  A v i a t i o n ,  I n c . .  T e n n .  
A p p .  1977, 555 S . W . 2 d  867.

W h e r e  c o d e f e n d a n t  a n d  p l a i n t i f f  e n ­
t e r e d  I n t o  l l m l t a t l o n - o f - l l ’i b l t i t y  a g r e e ­
m e n t  a f t e r  J u r y  r e t i r e d ,  d e f e n d a n t s  w e r e  
e n t i t l e d  t o  h a v e  a m o u n t  o f  v e r d i c t  r e n ­
d e r e d  a g a i n s t  t h e m  r e d u c e d  b y  a m o u n t  
c o d e f e n d a n t  p a i d  p l a i n t i f f  p u r s u a n t  t o  
a g r e e m e n t .  A t l a n t i c  A m b u l a n c e  &  C o n ­
v a l e s c e n t  S e r v i c e .  I n c .  v .  A s h u r y .  F l a .  
A p p .  1976, 330 S o .  2d  477.

7 a .  S e t t l e m e n t  a g r e e m e n t s
S e t t l e m e n t  a g r e e m e n t  e n t  r e d  I n t o  b y  

r a i l r o a d  n n d  dec .  J e n t ’s  w  d o w .  w h i c h  
r e q u i r e d  w i d o w  t o  s u r r e ' . d e r  a  g r e a t  
m e a s u r e  o f  c o n t r o l  o v e r  s e t t l e m e n t  n e ­
g o t i a t i o n s  w i t h  o t h e r  d e f e n d a n t s ,  w h i c h  
p r o h i b i t e d  w i d o w  f r o m  s e t t l i n g  w i t h  a n y  
- I n g l e  d e f e n d a n t  f o r  l e s s  t h a n  s p e c i f i e d  
a m o u n t  w i t h o u t  r a i l r o a d ' ! '  a p p r o v a l  a n d  
w h i c h  p r o h i b i t e d  w i d o w  f r o m  s e t t l i n g  
f o r  m o r e  t h a n  s u c h  a m o u n t  u n l e s s  s e t ­
t l i n g  d e f e n d a n t  w n s  w i l l i n g  t o  u s s u m e  
o n e  h a l f  o f  r e s p o n s i b i l i t y  o f  g u a r a n t e e d  
p r o v i s i o n  u n d e r  w h i c h  w i d o w  w a s  e n t i ­
t l e d  l o  r e c o v e r  a  t o t a l  s u m  o f  31110,0110 II 
s h e  p u r s u e d  t o  f i n a l  j u d g m e n t  h e r  
c l a i m s  a g a i n s t  r a i l r o a d  a n d  o n e  o r  m o r e  
o f  t h e  d e f e n d a n t s ,  d i d  n o t  s a t i s f y  g o o d -  
f a l t h  r e q u i r e m e n t  o f  U n i f o r m  C o n t r i b u ­
t i o n  A m o n g  T o r t - F e a s o r s  A c t :  t h u s ,
s e t t l e m e n t  a g r e e m e n t  d i d  n o t  d i s c h a r g e  
r a i l r o a d  f r o m  I t s  o b l i g a t i o n  o f  c o n t r i b u ­
t i o n  u n d e r  T e n n e s s e e  l a w  t o  o t h e r  d e ­
f e n d a n t s  In a c t i o n  c o m m e n c e d  b y  w i d ­
o w .  whOHe h u s b a n d  w a s  k i l l e d  w h e n  
t a n k  c u r  c o n t a i n i n g  l i q u i d  p e t r o l e u m  g a s  
r u p t u r e d  f o l l o w i n g  a  d e r a i l m e n t  w i t h i n  
c i t y  l i m i t s .  In  r e  W a v e r l y  A c e .  o f  F e b .  
22-24 ,  1978. D . C . T c n n .  1979. 502 F . S u p p .

S e t t l e m e n t  b e t w e e n  i n j u r e d  m i n o r  
p a s s e n g e r  o f  m o t h e r  s  a u t o m o b i l e ,  a n d  
t h e  d e f e n d a n t s ,  t h e  d r i v e r ,  o w n e r  a n d  
I n s u r e r  o f  s e c o n d  a u t o m o b i l e ,  d i d  n o t  
r e l e a s e  t h e  m o t h e r ,  a s  J o i n t  t o r t  f e a s o r ,  
f r o m  c o n l r i h u l u r y  n e g l i g e n c e  l i a b i l i t y  
f o r  d a u g h t e r ' s  I n j u r i e s  u n d e r  d e f e n d ­
a n t s '  c o u n t e r c l u l m .  a n d  t h e r e f o r e ,  u n d e r  
s t a t u t e  g o v e r n i n g  r i g h t  t o  c o n t r i b u t i o n  
n m o n g  J o i n t  t o r t  f e a s o r s ,  d e f e n d a n t s  
w e r e  n o t  e n t i t l e d  t o  c o n t r i b u t i o n  f r o m  
m o t h e r .  W o o d s  v. W i t h r o w ,  F l a . 1982, 
413 S o . 2d 1179.
8. D i s c h a r g e  o f  t o r t f e a s o r  g i v e n  r e l e a s e  

o r  c o v e n a n t  
A t o r t  c l a i m a n t  h a s  I t  w i t h i n  h i s  p o w ­

e r  l o  g i v e  a  r e l e a s e  f r o m  l i a b i l i t y  l o  o n e  
o f  s e v e r a l  J o i n t  t o r t - f e a s o r s ,  n n d  s u c h  a  
r e l e a s e .  I f  g i v e n  i n  g o o d  f a i t h  a m i  b e ­
f o r e  J u d g m e n t ,  w i l l  p r e c l u d e  a  c l a i m  f o r  
c o n t r i b u t i o n  a g a i n s t  t h e  r e l e a s e d  t o r t ­
f e a s o r ;  t h e  r i g h t  o f  a  J o i n t  t o r t - f e a s o r  
n o l  s o  r e l e a s e d  Is t e r e l y  t o  h a v e  t h e  
v a l u e  o f  i . n y  c o n s i d e r a t i o n  g i v e n  f o r  
s u c h  a  r e l e a s e  s u b t r a c t e d  f r o m  t h e  t o t a l  
o f  t h e  d a m a g e s  f o u n d  t o  h a v e  b e e n  s u f ­
f e r e d  b y  t h e  v i c t i m .  G r a c e  v .  D u c k l e y .
1982. 435 N . I0 .2 d  655. 13 M a s s . A p p .  1081.

S t a t u t e  p r o v i d i n g  t h a t  r e l e a s e  d i s ­
c h a r g e s  t h o s e  J o i n t  t o r t - f e a s o r s  t o  
w h o m  I t  Is g i v e n  f r o m  l i a b i l i t y  f o r  c o n ­
t r i b u t i o n  t o  t h o s e  r o c  c o v e r e d  u n d e r  It 
d o e s  n o t  a p p l y  t o  s i t u a t i o n  w h e r e  b o t h  
p a r l i e s  a r e  n a m e d  In  s o m e  r e l e a s e .  
R o b e r t s o n  v .  M c C a r t e .  1982, 433 N . I0 .2 d  
1262. 13 M a s s . A p p .  441.

S t a t u t e  p r o v i d i n g  t h a t  w h e n  r e l e a s e  o r  
c o v e n a n t  n o t  t o  s u e  o r  n o t  t o  e n f o r c e  
J u d g m e n t  Is g i v e n  in  g o o d  f u l t u  t o  o n e  
u f  t w o  o r  m o r e  p e r s o n s  l i a b l e  i n  t o r t  f o r  
t h e  s a m e  I n j u r y .  It s h a l l  d i s c h a r g e  
t o r t - f e a s o r  t o  w h o m  Ir, Is  g i v e n  f r o m  a l l  
l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  
t o r t - f e a s o r  d i d  n o t  e x t i n g u i s h  r i g h t  o f  
d e f e n d a n t  t o  r e c o v e r  c o n t r i b u t i o n  f r o m
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Note II

t h i r d - p a r t y  d e f e n d a n t  w h e r e  J u d g m e n t  
e s t a b l i s h i n g  J o i n t  a n d  s e v e r a l  l i a b i l i t y  
h a d  a l r e a d y  b e e n  e n t e r e d  a g a i n s t  t h e m .  
C l s h o p  V. K l e i n .  1980, <02 N . E . 2 d  J3GS, 
380 M a s s .  285.

J o i n t  t o r t - f e a s o r  r e t a i n s  h i s  r i g h t  o f  
c o n t r i b u t i o n ,  r e g a r d l e s s  o f  s u c c e s s  o r  
f a i l u r e  o f  a  s u b s e q u e n t  l e v y  o f  e x e c u ­
t i o n ;  t h u s  f i n d i n g  t h a t  o n e  J o i n t  t o r t -  
f e n s o r  p o s s e s s e d  n o  a s s e t s  b e y o n d  I n s u r ­
a n c e  p o l i c y  w a s  i r r e l e v a n t  t o  a p p l i c a t i o n  
o f  s t a t u t e  p r o v i d i n g  t h a t ,  w h e n  r e l e n s e  
o> c o v e n a n t  n o t  t o  s u e  o r  n o t  t o  e n f o r c e  
J u d g m e n t  Is g i v e n  In  g o o d  f a i t h  t o  o n e  
o f  t w o  o r  m o r e  p e r s o n a  l i a b l e  i n  t o r t  f o r  
t h e  s a m e  I n j u r y .  I t  s h a l l  d i s c h a r g e  
t o r t - f e n s o r  t o  w h o m  i t  i s  g i v e n  f r o m  nil  
l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  
t o r t - f e a s o r .  Id .

G e n e r a l  r e l e a s e  g i v e n  t o  m o t o r i s t  c o n ­
s t i t u t e d  n  g e n e r a l  r e l e a s e  f o r  n i l  o f  h i s  
l i a b i l i t i e s  p r e s e n t  a n d  f u t u r e .  I n c l u d i n g  
c o n t r i b u t i o n s  e i t h e r  s p e c i f i c a l l y  o r  b y  
c o n s t r u c t i o n ,  a n d  a ?  a  s e t t l i n g  t o r t - f e a ­
s o r ,  m o t o r i s t  w a s  e x c l u d e d  a s -  a  p a r t y  
f r o m  a n y  f u t u r e  a c t i o n s  a g a i n s t  a n y  o f  
t h e  r e m a i n i n g  n o n s e t t l i n g  t o r t - f e n s o r s ;  
p l a i n t i f f ' s  r e c o v e r y  f r o m  n o n s e t t l i n g  
t o r t - f e a n c ~ n  w a s  l i m i t e d  t o  p e r c e n t a g e  
o f  ne ,~ l lg e  ic e  a t t r i b u t a b l e  l o  t h e  r e ­
m a i n i n g  n o n s e t t l i n g  t o r t - f e a s o r s  a s  d e ­
t e r m i n e d  b y  t h e  c o u r t  o r  J u r y .  B a r t e l s  
v . C i t y  o f  W l l l l s t o n ,  N .D . I 9 7 9 ,  27C N . W .  
2d  113.

Ir\ a c t i o n  f o r  n e g l i g e n c e  a r i s i n g  u n d e r  
c o m p a r a t i v e  n e g l i g e n c e  n e t ,  a  r e l e a s e

g i v e n  in  g o o d  f a i t h  l o  o n e  o f  t w o  o r  
m o r e  p e r s o n a  l i a b l e  In  t o r t  f o r  s a m e  I n ­
j u r y  d i s c h a r g e s  t o r t - f e a s o r  t o  w h o m  It 
I s  g i v e n  f r o m  a l l  l i a b i l i t y  f o r  c o n t r i b u ­
t i o n  t o  a n y  o t h e r  t o r t - f e a s o r .  I d .

S i n c e  h o s t  d r i v e r  a n d  h i s  i n s u r e r  ten* 
J e r e d  t h e i r  p o l i c y  l i m i t s  t o  I n j u r e d  p a s ­
s e n g e r  n n - i  o b t a i n e d  a  r e l e a s e  t h e r e f o r ,  
c o n t r i b u t i o n  c l a i m  o f  o w n e r  o f  o t h e r  v e ­
h i c l e  a n d  h i s  I n s u r e r  w a s  b a r r e d .  
S c h r e l e r  v .  P a r k e r ,  F l a . A p p .  3 D ls t .1 9 8 2 .  
415 S o . 2d 794.

10. L i m i t a t i o n  o f  l i a b i l i t y  a g r e e m e n t
• ' L i m i t a t i o n - o f - l i a b i l i t y  a g r e e m e n t . "

s t r i c t l y  s p e a k i n g ,  I s  n o t  a  r e l e a s e  o r  
c o v e n a n t  n o t  t o  s u e .  b u t  I t  d o e s  h a v e  
a h  a s p e c t s  o f  a  c o v e n a n t  n o t  t o  e n f o r c e  
J u d g m e n t .  A t l a n t i c  A m b u l a n c e  &  C o n ­
v a l e s c e n t  S e r v i c e ,  I n c .  v .  A s b u r y ,  F l a .  
A pp,197G. 330 S o . 2d  477.

" L l m i t a t l o n - o f - l i a b t l l t y  a g r e e m e n t "  
e n t e r e d  I n t o  b y  c o d e f e n d a n t  a n d  p l a i n ­
t i f f  a f t e r  r e t i r e m e n t  o f  J u r y ,  a l t h o u g h  
n o t  " M n r y  C a r t e r "  a g r e e m e n t ,  w a s  n e v ­
e r t h e l e s s  s o m e  f o r m  o f  " a r r a n g e m e n t "  
r e s u l t i n g  In  p a y m e n t  o f  a n  a m o u n t  r e ­
c e i v e d  b y  p a r t y  a s  c o m p e n s a t i o n  f o r  h i s  
I n j u r i e s  s u b j e c t  t o  s e t o f f .  Id .

11. P r e j u d g m e n t  o r d e r  o f  s a t i s f a c t i o n
O r d e r  o f  s a t l f a c t i o n  p r i o r  t o  J u d g m e n t  

Is e q u i v a l e n t  o f  a  " r e l e a s e "  u n d e r  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t .  L o h  v . S a f e w a y  S t o r e s ,  I n c . .  1980, 
422 A . 2d  1G,  M d . A p p ,  .
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, TORT LOSS ALLOCATION AMONG JOINT 
TORTFEASORS IN ALASKA: A CALL FOR 

COMPARATIVE CONTRIBUTION
I. In t r o d u c t io n

Legal doctrines providing for the allocation of tort loss among 
tortfeasors have been slow to develop in Alaska. The first major devel­
opment occurred in 1970 when the legislature enacted the Alaska Uni­
form Contribution Among Tortfeasors Act (Contribution Act),1 
which reversed the common law rule that barred courts from enforc­
ing contribution, or loss sharing, among joint tortfeasors.2 In 1975, 
the Alaska Supreme Court adopted comparative negligence,3 allowing 
tort victims who were themselves negligent to recover damages from 
concurrently negligent tortfeasors.4 Comparative negligence requires 
the apportionment of fault between plaintiffs and defendants and holds 
the defendants as a group liable for the percentage of the damage for 
which they are responsible.5 The enactment of the Contribution Act 
and the adoption of comparative negligence were intended to provide a 
system that attempts to match each tortfeasor’s liability with his rela­
tive degree of fault.

Nonetheless, there is a fundamental inconsistency in the Alaska 
system. In adopting the Contribution Act, Alaska's legislature

Copyright © 1985 by Alaska Law Review
1. A l a s k a  S t a t .  §§ 09.16.010-.060 (1983).
2. See infra notes 32-39 and accompanying text.
3. Kaatz v. State, 540 P.2d 1037, 1049 (Alaska 1975).
4. The old contributory negligence rule prohibited negligent plaintiffs from re­

covering from negligent defendants. See id. at 1047; R ESTATEM ENT (SECOND) OF 

T o r t s  §§ 463, 467 H965); see. e.g., Bertram v. Harris, 423 P.2d 909, 914 & n.9 
(Alaska 1967) (using the definition of contributory negligence found in R e s t a t e ­

m e n t  (S e c o n d ) o f  T o r t s  § 463 (1965)); Odgen v. State, 395 P.2d 371, 372 (Alaska 
1964) (contributory negligence barred recovery by negligent plaintifl).

The origin of contributory negligence is generally attributed to the case of Butter­
field v. Forrester, 103 Eng. Rep. 926 (K.B. 1809). See Kaatz, 540 P.2d at 1047. For a 
good discussion of the common law development of contributory negligence in 
Alaska, see Note, Comparative Negligence: A Time fo r  Change in Alaska. 3 UCLA- 
A la s k a  L. R e v . 103, 105-09 (1973). The author discusses the inequities inherent in 
the contributory negligence rul<* and the judicial exceptions created to case its harsh 
application. Id. at 108-09; see also R e s t a t e m e n t  (S e c o n d ) o f  T o r t s  § 886A com­
ment a (1979).

5. Under “pure” comparative negligence, as adopted in Alaska, a negligent
plaintiff may collect damages reduced in proportion to his fault regardless of his rela­
tive degree of fault. Kaatz, 540 P.2d at 1047.
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followed many other states by requiring contribution on a pro rata 
basis.6 Each tortfeasor is required to pay an equal share of the dam­
ages, regardless of his degree of fault. The share is determined by di­
viding the amount of damages by the number of tortfeasors.7 The pro 
rata method was adopted partly because courts and juries were be­
lieved to be unwilling or incompetent to apportion fault among wrong­
doers.8 The Alaska Supreme Court rejected this rationale, however, 
when it adopted comparative negligence in 1975. The court found 
that the state courts were capable of apportioning fault among wrong­
doers.9 Since that time, the court has repeatedly noted the need for 
the legislature to amend the Contribution Act to permit the courts to 
apportion damages among tortfeasors according to their relative fault,
as they do between negligent plaintiffs and defendants under compara­
tive negligence.10

While urging legislative action on this issue, the court declined 
two opportunities to circumvent the pro rata apportionment mecha­
nism established by the Contribution Act. In each case, the court was 
asked to expand the doctrine of implied indemnity —  a remedy that 
allows one party to shift an entire damage award to another —  to 
permit negligent tortfeasors to use the doctrine. In Arctic Structures, 
Inc. v. Wedmore,u decided in 1979, the court refused to adopt implied 
partial indemnity which allows courts to grant indemnity on a propor­
tionate fault basis.12 The court did not discuss the doctrine in its opin­
ion, but noted that in order to bring the contribution system in line 
with comparative negligence, the legislature, not the court, must re­
place the pro rata contribution system with a comparative contribu­
tion system.13 In 1983, the court in Vertecs Corp. v. Rcichhold 
Chemicals, Inc.'* considered, but ultimately rejected, the argument
that the doctrine of implied indemnity should apply in cases of concur­
rent negligence.

This note focuses on these recent decisions which demonstrate the 
Alaska Supreme Court’s hostility toward further judicial modification

6. A la s k a  S ta t .  ' }  09.16.010-.060 (1983); see Note, Adjusting Losses Among
Joint Tortfeasors in Vehicular Collision Cases, 68 Y a l e  L.J. 964 (1959).

7. See A la s k a  S ta t .  § D9.16.020 (1983).
8. See Kaatz. 540 P.2d at 1048.
9. See id.

10. See, e.g., ' 'tenon Ins. Co. v. Laitala, 658 P.2d 112, 118 n. 11 (Alaska 1983); 
State Mechanical, o. v. Liquid Air, Inc., 665 P.2d 15, 17 n.2 (Alaska 1983) (noting 
that judicial expans. <n of the indemnity doctrine would abrogate existing contribution 
statute); Arctic Structures, Inc. v. Wedmore, 605 P.2d 426, 435 n.29 (Alaska 1979); 
State v. Guinn, 555 P.2d 530, 547 n.42 (Alaska 1976).

11. 605 P.2d 426 (Alaska 1979).
12. Id. at 435 n.27.
13. Id. at 435 n.29.
14. 661 P,2d 619 (Alaska 1983).
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of the tort loss allocation system. First, the note traces the historical 
. develr'nment of the loss allocation system and summarizes the current 
si ‘ the law. Second, the note identifies some of the current issues 

^solved problems in the field. Third, it analyzes alternative ap­
proaches to resolving the problems in light of the current law, and 
offers a proposal for legislative reform by amendment of the Contribu­
tion Act. The proposed legislative amendment is modeled after the 
1983 Uniform Comparative Fault Act, which is designed for jurisdic­
tions that have adopted comparative negligence.15 The amendment 
would replace the current pro rata contribution system with a system 
that allocates contribution among joint tortfeasors on the basis of rela­
tive fault. Full indemnity would be restrved for cases of vicarious lia­
bility or prior contract.

II. H is t o r ic a l  D e v e l o p m e n t  o f  L o s s  A l l o c a t io n  L a w

A. Early Development of Joint and Several Liability in England
and the United States

Historically, a great deal of confusion surrounded the develop­
ment of rules governing loss allocation among multiple tortfeasors.16 
The confusion was largely attributable to the failure of both courts and 
legislatures to define terms and doctrines carefully and to their failure 
to respond promptly and consistently to changes in the law.17 For 
example, the meaning of the basic term “joint tortfeasors” has been 
uncertain and inconsistent over the years.18 Joint tortfeasors under 
the early common law were parties who acted intentionally or in con­
cert, with a common purpose to carry out a joint enterprise.19 The 
plaintiff was permitted to sue any or all of the joint tortfeasors, who 
could then be held jointly and severally liable for the entire loss.20 
Under the strict joinder rules, the plaintiff could join only those de­
fendants who had acted in concert.21 Where defendants acted inde­
pendently, even though their acts combined to cause a single injury to 
the plaintiff, the plaintiff was required to maintain a separate suit 
against each defendant.22 As a result, separate trials produced ver­
dicts against each defendant for an amount presumably corresponding

15. See infra note 178 and accompanying text.
16. See generally W. P r o s s e r  & W. K e e t o n ,  t h e  L a w  o f  T o r t s  §§ 46-51 (W. 

Keeton ed. 5th ed. 1984) [hereinafter referred to as P ro s s e r].

17. See id.
18. Id. §46. at 322.
19. Id.\ see Sir John Heydon’s Case, 11 Co. Rep. 5a, 77 Eng. Rep. 1150 (1613).
20. R e s t a t e m e n t  (S e c o n d ) o f  T o r t s  § 875 (1979); P r o s s e r ,  supra note 16, 

§ 46, at 322-23.
21. P ro s s e r , supra note 16, § 47, at 325.
22. Id. at 324-25.
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to his degree of fault.23 Thus, the system of assigning tort liability was 
consistent with the system of procedural joinder.

The tarly American courts tended to follow the English rule of 
joint and several liability among joint tortfeasors, although they grad­
ually permitted more flexible joinder rules.24 The enactment of the 
N e w  York Field Code of Procedure in 1848, followed by similar legis­
lation in most othe- states, substantially liberalized procedural rules. 
The liberalized rules permitted the joinder of all parties necessary for a 
complete resolution of the plaintiffs case, thus permitting the joinder 
of concurrently negligent tortfeasor.1 in a single action.25 Moreover, 
joined tortfeasors were treated carelessly as joint tortfeasors, and were 
held jointly and severally liable for the entire loss, even though they 
had not acted in concert.26 This liberal classification of joint 
tortfeasors blurred the distinction between the procedural rule of per­
missive joinder of parties and the substantive doctrine of joint and sev­
eral liability of concurrently negligent tortfeasors for damages.27 
Originally, when party joinder was permitted as a matter of conven­
ience, each defendant remained responsible only for his portion of the 
damages based on his degree of fault.28 Over time, the courts came to 
use the term “joint tortfeasor” to refer to all tortfeasors whose negli­
gence combined to produce a single injury, and each defendant was 
held liable for the entire damage.29

The confusion surrounding permissive joinder and joint liability 
was intensified because American courts also required one verdict 
when defendants were joined in a singie action.30 The rationale for the 
one-verdict rule was that, because joint tortfeasors had acted in con­
cert, the act of one was considered the act of all; therefore, the jury 
was not permitted to apportion damages because the injury was neces­
sarily single and indivisible.31 This rationale, however, was no longer 
viable once the new procedural rules allowed joinder of defendants 
without concerted action. Thus, the expansion of party joinder rules,

23. See id. at 328-29. Tliis is essentially the definition of concurrent negligence. 
See infra note 25.

24. P r o s s e r ,  supra note 16, § 47, at 325-26.
25. Id. Concurrently negligent tortfeasors arc parties whose separate or unrelated 

negligent acts combine to cause a sing'e and indivisible injury to another party. See D. 
D o b b s , H a n d b o o k  o n  t h e  L a w  o f  R e m e d ie s  149 (1973).

26. P r o s s e r ,  supra note 16, § 47, at 328-29.
27. Id. The purpose behind (lie joinder statutes was to provide convenience and 

expediency, and to avoid multiplicity of suits, not to alfcct the substantive liability of 
the parties. Id. at 327.

28. See id. at 329.
29. Id. at 328-29; see V. S c h w a r t z ,  C o m p a r a t iv e  N e g l ig e n c e  252 (1974).
30. P r o s s e r ,  supra note 16, § 47, at 329.
31. Id. § 46, at 322-23, 325; see Sir John Hcydon’s Case, 11 Co. Rep. 5a, 77 Eng.

Rep. 1150(1613).
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the careless application of the term "joint tortfeasor” to refer to all 
concurrently negligent tortfeasors, and the courts’ adherence to strict 
rules against d.viding damages among defendants —  all combined to 

alter the substantive law of loss allocation.

B. Contribution

1. Early Development. Like the development of joi. ind several 
liability, the early development of the contribution .vtrine was 
impeded by the application of traditional rules after their original 
rationales no longer applied. For example, courts continued to apply 
the common law rule that barred contribution among joint 
tortfeasors32 after the definition of "tort" was broadened to include 
negligent acts.33 At the time the rule denying contribution among 
"tortfeasors” developed, the meaning of "tort" was limited to willful 
or intentional wrongs.34 The rule against cor.tribution emerged as an 
exception to the general rule that contribution was permitted among 
negligent wrongdoers.35 The rationale for the rule against contribu­
tion was that although courts would allow negligent parties to sue for 
contribution, courts would not assist deliberate wrongdoers in settling 
their disputes.36 Although the original rationale for denying contribu­
tion was "lost to sight,"37 most American courts continued to deny 
contribution among concurrently negligent tortfeasors until the mid- 
1950’s, even though English courts permitted contribution in cases of 
vicarious liability, accident, mistake, or mere negligence,38 Thus, the 
judiciary’s failure to evaluate clearly the meanings of “tort” and "joint 
tortfeasor,” as they were understood when the rule against contribu­
tion was developed, led many American courts to apply the rule inap­
propriately to cases of concurrently negligent tortfeasor. 39

32. See, e.g., Verlecs Corp. v. Reichhold Chem., Inc., 661 P.2d 619, 621 (Alaska 
1983); see Comment, A Criticism of Judicially Adopted Comparative Partial Indemnity as a Means of Circumventing Pro Rata Contribution Statutes, 47 J. A ir .  L. &  COM.
117, 119 & n.6 (1981); see also P ro sser, supra note 16, § 50, at 336-37.

33. P rosser, supra note 16, § 50, at 337.
34. See Recall, Contribution Between Persons Jointly Charged for Negligence —

Merryweather v. Nixan, 12 H a rv .  L. R e v .  176, 178 (1898).
35. See id. at 177, 182-83. The original rule permitting contribution is generally

attributed to Dattersey's Case, Winch’s Rep. 48 (C.D. 1623). "The general rule is that 
among persons jointly liable th law implies an assumpsit either for indemnity or con­
tribution and the [Merryweather v. Nixan] exception is that no assumpsit, either ex­
press or implied, will be enforced among wilful tort-feasorc or wrongdoers.” Reath,
supra note 34, at 177.36. Reath, supra note 34, at 186-87 (quoting Bailey v. Bussing, 28 Conn. 455

(1859) (Ellsworth, J.)).
37. Id.; R e s ta te m e n t  (S e co n d ) o f  T o r t s  § 886A comment a.
38. P rosser, supra note 16, § 50, at 337.
39. See id.
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Nevertheless, the rule denying contribution was consistent with 
(he doctrine of contributory negligence.40 The doctrine of contribu­
tory negligence prohibited a plaintiff from recovering damages if his 
negligence contributed to his own injury.4' The parallel between con­
tributory negligence and the rule against contribution is clear: just as 
negligent plaintiffs could not recover against negligent defendants, 
negligent defendants could not recover against other negligent defend­
ants.42 Together, the two doctrines barred negligent parties from re­
covering against other parties.

In practice, the rule against contribution permitted faultless 
plaintiffs to determine who would bear the loss for their injuries be­
cause defendants could not compel oiher tortfeasors to share th-’ imr- 
dcn. Persistent criticism of the rule against contributi id 
recognition of its “obvious lack of sense and justice” led ma tc 
legislatures and courts to provide for contribution among joint 
tortfeasors.43 Most of the reforms were statutory enactments based on

40. Th e  endurance o f contributory negligence is discussed in Note, supra note 4, 
at 108. T h e  lengihy history o f  the rule against contribution is discussed in R e s ta te -  
Mi-NT (S e co n d ) op T o k ts  § 886A comment a.

41. Kaatz v. State, 540 P.2d 1037, 1046-47 (Alaska 1975).
42. Th e  similarity o f rationale e'd operation between the a-'e against contribu­

tion and contributory negligence is discussed in Leflar, Contribution and Indemnity 
Iktween Tortfeasors. 81 U. Pa. L. Rev. 130, 132 (1932).

43. P rosser, supra note 16, § 50, at 337. Th e  persistent criticisms o f contribu­
tory negligence by legal scholars and the judicii-'ry arc summarized in Nate, supra note 
4, at 103-04 &  nn.5-12. Th e  author suggests fia t “early acceptance o f the rule was 
undoubtedly [influenced by] the desire to protect developing industry, particularly the 
hazardous yet esscntinl railroads, from unlimited liability in the tort field." Id. at 107. 
Th e  long retention of contributory negligence “may ultimately be attributed to the 
principle o f stare decisis or to legislative neglect." Id. at 108 (footnote omitted); see 
also Williams &  Davidson, Kaatz v. State: The Rule o f  Comparative Negligence Afloat 
Upon Uncharted Alaskan Waters, 6 U C L A -A la s k a  L . R ev . 175, 175-76 (1977) (not­
ing the opposition o f the insurance industry to adopting comparative negligence).

Th e  status o f contribution rules in American jurisdictions as o f 1959 is sum­
marized in Note, supra note 6, at 981-82 app. See, e.g., A la s k a  S ta t .  §§ 09.16.010- 
.060 (1983); C a l .  C iv . P ro c . C o d e  §§ 875-77 (1980); Mass, A nn . L a w s  ch. 2310, 
§§ 1-4 (M ichie/Law  Co-op 1974); N .C. G en . S ta t .  §§ IB-1 to -6 (1983): N .D. C e n t .  
C o d e  §§ 32-38-01 to -04 (1976); T e n n . C o d e  A n n . §§ 29-11-101 to -106 (1980), 
I’hcse statutes, except California’s, were modeled after the 1955 version o f the Uni­
form Contribution Am ong Tortfeasors A c t  and provide for pro rata contribution. 12 
U .L.A . 63 (1975).

The  1939 version o f the Uniform  Contribution Among Tortfeasors A ct requires 
contribution according to each tortfeasor’s relative degree o f fault. 9 U .L.A . 230 
(1957). Many states have adopted relative fault statutes. See, e.g.. A rk . S ta t .  A nn . 
§ 34-1002(4) (1962); D e l .  C o d e  A n n . tit. 10. « 6302(d) (1975); F la .  S ta t .  A nn . 
§ 768.31 (3)(a) (West Supp. 1984); H a w a ii P „v. S ta t .  § 663-12 (1976); S.D. Comp. 
L a w s  A n n . § 15-8-15 (1984); T e x . R ev . C iv . S ta t .  A n n . art. 2212a, §§ 1, 2 
(Vernor. Supp. 1985); U ta h  C o d e  A n n . § 78-27-40(2) (1977). Several other states’ 
comparative contribution statutes are listed in Comment. Cnmnarntive Contribution;
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the Uniform Contribution A m o n g  Joint Tortfeasor*1 Act.44

2. Alaska’s Uniform Contribution Among Tortfeasors 
Act. Alaska’s Contribution Act45 was passed in 1970 to “avoid the 
injustice often resulting under the common law."46 At that time, the 
doctrir*' of contributory negligence was still recognized in Alaska;47 
court., d juries were considered by many to be incompetent to ap­
portion mages accurately or efficiently among wrongdoers.48 There­
fore, ALJca's Contribution Act, like most contribution acts,49 limited 
contribution to pro rata shares.50 Alaska’s Act creates a right of con­
tribution in favor of one tortfeasor who has paid more than his pro 
rata share51 and does not permit consideration of the relative fault of 
the tortfeasors in determining the appropriate loss allocation.52

The drafters of Alaska’s Contribution Act avoided several proce­
dural restrictions that createu problems in other states.53 Alaska’s 
statute does not require that a joint judgment be rendered against

The Legislative Enactment o f  the Skinner Doctrine, 14 J. M ar. L . R ev . 173, 183 n.o 1
(1980).

44. The  original Uniform Contribution Among Tortfeasors A c t  was approved in 
1939 by tli. National Conference o f Commissioners on Uniform State Laws and the 
American Bar Association. 9 U .L.A . 230 (1957). Few  stat.es adopted it, and those 
that did amended it extensively. The  lack o f uniformity prompted the withdrawal o f 
the old A ct  and its replacement in 1955 with a new one designed to avoid many o f the 
procedural issues that had created problems in many states. 12 U .L.A . 57, 59-60 
(1975); PROSSER, supra note 16, § 50, at 338 n.20,

45. A l a s k a  St a t . §§ 09.16.010-.060 (1983).
46. A n t i c  Structures, Inc. v. Wedmore, 605 P.2d 426, 430 n.8 (Alaska 1979) 

(quoting the House Judiciary Committee Report, 1970 House Journal 437).
47. Arctic Structures, 605 P.2d at 430.
48. See Kaatz, 540 P.2d at 1048.
49. See generally Note, supra note 6.
50. See A la s k a  S ta t .  §09.16.020 (1983). Th e  legislature did consider appor­

tioning contribution according to relative degrees of fault when it considered the C on ­
tribution A ct  in 1970. Th e  Judiciary Committee o f the Alaska House o f 
Representatives reported that:

The  tudiciary Committee amendment would require each tortfeasor’s share 
o f the liability to be based on his relative degree o f fault. After a review of 
the official comments accompanying the uniform A ct and nf the relevant 
pages o f the transcript o f the meeting o f the national conference's committee 
which wrote this A ct, the Judiciary Committee is unconvinced o f the need to 
prohibit the degrees o f  fault from being considered (as is done in '.he original 
version).

Arctic Structures, 605 P.2d at 430 n.13. Without explanation, and despite the recom­
mendation of the House Judiciary Committee, the legislature enacted the pro rata 
mechanism.

51. A l a s k a  S t a t . § 09.16.010(b) (1983).
52. Id. § 09.16.020(2).
53. See generally Fischer, The New Settlement Statute: Its History and Effect, 40 

I. Mo. (1. 13 (1984).
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multiple tortfeasors before the right to contribution arises. 54 Thus, if a 
plaintiff is unable or unwilling to sue some of the individuals who are 
allegedly responsible for his injuries, the named defendant may join 
other tortfeasors or sue them separately for contribution. The Contri­
bution Act also permits a tortfeasor to bring a claim for contribution 
even without satisfying the entire judgment, as long as the claimant 
has paid, or may have to pay, more than his pro rata share.55

In addition, Alaska’s Contribution Act creates an incentive for 
settlement. A  tortfeasor who settles with the plaintiff in good faith is 
released from further liability for contribution to non-settling 
tortfeasors.56 If a settling party negotiates a release for other 
tortfeasors, the settlement reduces the amount of the plaintifTs claim 
against non-settling, non-released tortfeasors by the amount of the set­
tlement 01 by any amount stipulated in the release, whichever is 
greater. The settling party may then sue the released tortfeasors for 
contribution.57

Significantly, Alaska’s Contribution Act “dees not impair any 
right [of] indemnity under existing law.”5" As discussed more fully 
below, the traditional form of indemnity is the common law equitable 
doctrine that shifts the entire burden of tort loss from one defendant to 
another. Alaska’s Contribution Act makes it clear that contribution 
and indemnity are mutually exclusive remedies, yrt it does not attempt 
to define or limit the law of indemnity in Alaska.'1 The Contribution 
Act also docs not indicate when courts should apply indemnity instead 
of contribution, apparently leaving that determination to the courts.

C. Indemnity

1. Early Development. In multiple tortfeasor cases, damages may 
be allocated among the tortfeasors by way of either contribution or 
indemnity. The right to indemnity was recognized at early common

54. A la s k a  S t a t .  § 09.16.030(a) (I9S3).
55. See id. § 09.16.010(a).
56. Id. § 09.16.040(2); see Vcrtccs Corp. v. Fibcrchcm, Inc., 669 P.2d 958, 960-61 

(Alaska 1983) (a settlement prompted by desire to avoid liability for contribution nol 
necessarily in bad faith; settlement upheld).

57. A l a s k a  S t a t .  § 09.16.040(1) (1983). Dm see infra note 154, discussing Cri­
terion Ins. Co. v. Laitala, 6:18 P.2d 112 (Alaska 1983).

58. Id. §09.16.010(0.

59. Even though "one tortfeasoi is entitled to indemnity from another, the right
of the indemnity obligee is for indemnity and not contribution, and the indemnity
obligor is not entitled to contribution from the obligee for any portion of the indem­
nity obligation." Id. In Industrial Risk Insurers v. Creole Prod. Servs., Inc., 568 F.
Supp. 1323, S328 (D. Alaska 1983), the federal district court noted that the Alaska
Supreme Court has never "expressly identified the elements of a claim for implied
indemnity."
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law.60 In its traditional form, indemnity allows a party to shift the 
entire liability for an injury from one tortfeasor to another.61 In con­
trast, contribution permits one tortfeasor to compel another to share 
the liability, either on an equal r on a percentage basis. The right to 
indemnity may arise in several ways. For example, it may arise con­
tractually, either expressly or by implication.62 Indemnity may also 
arise "by operation of law to prevent a result which is regarded as 
unjust or unsatisfactory.”03 This is called implied c : equitable indem­
nity. While the enforcement of contractual indemnity is justified by 
the express or implied agreement of the parties,64 tne enforcement of 
implied indemnity is based upon *'a legal fiction founded not upon the 
parties’ intent, express or implied, but upon justice, equity and the 
doctrine of unjust enrichment."65 The remainder of this note focuses

on implied, rather than contractual, indemnity.
Under early common law, the right to implied indemnity was 

narrowly defined.66 Generally, courts implied an obligation to indem­
nify a tortfeasor only when there was a pre-existing relationship be­
tween the parties.67 For example, an employer held vicariously liable 
for the tort of a servant or an independent contractor was entitled to 
indemnity from the “active tortfeasor" —  the party who directly 
caused the injury.68 Similarly, the right to implied indemnity was rec­
ognized for “an innocent partner or carrier held liable for the acts of 
another, or the owner of an automobile for the conduct of the 
driver.”69 Generally, the courts required an indemnitee to be innocent 
of any wrongdoing and exposed to liability only through the indemni­
tor’s acts; in other words, the indemnitor was treated as having 
breached “his obligation not to expose the indemnitee to liability.”70

60. R e s ta te m e n t  (S e co n d ) op T o r t s  § 88613 comment a (1979).
61. See P rosser, stiprnote 16, § 51, at 341.
62. Id.63. Id. C o m m o n  law equitable or implied indemnity is a specific remedy available 

to a party w h o  lias paid or m a y  have lo pay an obligation for which another party was

primarily liable. D. Donns, supra note 25, at 135.
64. See Ferrini, The Evolution from Indemnity to Contribution —  A Question ofthe Future, If Any, of Indemnity, 59 C m .  13. R e c . 254, 255 (1978). This note is con­

cerned primarily with implied indemnity; the law governing express and implied-in-

fact indemnity contrae., is discussed occasionally by way of contrast.
65. Id. The primary rationale for the doctrine of implied indemnity is said lo be 

the aversion to unjust enrichment. "[0]ne w h o  has been compelled in discharging his 

o w n  legal obligation to pay off a claim which in fairness and good conscience should 
be paid by another can secure reimbursement from that other." Lefiar, supra note 42,

at 147.
66. Ferrini. supra note 64, at 254.
67. Id. a' 255.
68. P rosser, supra note 16, § 51, at 341-42.

69. Id.
70. Ferrini, supra note 64, at 255.
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Over time, many courts expanded the doctrine of implied indem­
nity beyond its traditional 1 mils. In response to the unavailability of 
contribution, even a negligent defendant was he d to be entitled to 
indemnity, as long as the claimant was the less negligent party.71 Ip 
the process, the courts developed various tests to determine whether 
the entire loss should be shifted from the passive or secondary 
tortfeasor to the active or primary tortfeasor.72 For example, a passive 
tortfeasor might be a retailer who relies on a manufacturer’s duty to 
guard against product defects, or a municipality that relies on a con­
struction company to repair and maintain its streets.73 The original 
significance of the active-passive distinction faded as courts expanded 
the doctrine to allow indemnity in favor of the less culpable of two or 
more negligent parties.74 Because each court based its decision on eq­
uitable principles, the limits of implied indemnity became elusive and 
unpredictable.75 As a result, it became “extremely difficult to state
any general rule or principle as to when indemnity will be allowed and 
when it will not."76

71. See I'ertecs, 661 P.2d at 621; Lcflar, supra note 42, at 154-58. Professor Le- 
flar. after summarizing the three areas of tor! (non-contractual) indemnity already 
well-rooted in the common law when he wrote in 1932, described an additional body 
of cases using the active-passive negligence test to allow indemnity where the parties 
were not in pari delicto. Id. at 155. He criticized this approach for its uncertainty and 
lack of standards. He also described the cases in this field as granting indemnity only 
"to one whose only negligence was a failure to discover and remedy a dan^-rous con­
dition formerly created by the misconduct of the one against whom indemnity is 
given.” Id. at 156.

Since 1932, the courts using the active-passive and other tests have broadened the 
field to include any fact pattern where, for example, "there was a qualitative distinc­
tion between [the] relative culpability [of the parties]." Ferrini, supra note 64, at 257 
(discussing Illinois law). Ferrini suggests that, incredible as it may seem, one "who is 
45 percent negligent may obtain full indemnification from one who is 51 percent negli­
gent. . . . Yet this was the natural and perhaps unavoidable consequence of the pro­
hibition against contribution." Id.

72. The .hree primary tests have been described as (1) the active-passive test; 
(2) the primary-secondary test; and (3) the duty-no July test. Other tests include 
misfeasance-nonfeasance and onv ion-commission tesvs, serving "basically the same 
function —  to distinguish grades of fault." Commcnv Indemnity and Third-Party 
Tort Actions in South Dakota. 21 S.D.L. Rt:v/ 393,400-401 (1976) (citations omitted); 
see generally Annot., 28 A.L.R,3d 943, 950-89 (1969 & Supp. 1984) (listing stales 
applying the active-passive and other tests in various factual settings)

73. P r o s s e r , supra note 16, § 51, at 342-43.
74. Ferrini, supra note 64, at 256 (quoting Bua, Third Parly Practice in Illinois: 

Express and Implied Indemnity. 25 Df.PaUI. L. R e v . 287, 296 (1976)).
75. See Ferrini, sup,a  note 64, at 256; see generally Lcflar, supra note 42, at 154- 

58 (discussing the vagueness already apparent by 1932).
76. P ro s s e r , supra note 16, § 51, at 343.
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2. Implied Indemnity in Alaska. In addition to recognizing con­
tractual indemnity,77 the Alaska Supreme Court has occasionally dis­
cussed implied indemnity, and has allowed it in its traditional form as 
a means of shifting liability from a party who “is sued vicariously for 
the negligence of the indemnitor . . . .”78 In 1981, the Alaska 
Supreme Court implied in dicta7'J that it might go beyond this tradi­
tional limit. The implication was that in addition to recognizing im­
plied indemnity for vicarious liability, implied indemnity among 
concurrently negligent tortfeasors might be recognized in Alaska:

Three broad possible fact patterns can arise in the indemnity 
setting: (1) the indemnitee is sued vicariously for the negligence of

77. For examples of contractual indemnity cases in Alaska, see City of Juneau v. 
Alaska Elcc. Light & Power Co., 622 P.2d 954 (Alaska 1981); Amoco Prod. Co. v. 
W.C. Church Welding & Contracting Inc., 580 P.2a 697 (Alaska 1978); Manson-
Osberg Co. v. State, 552 P.2d 654 (Alaska 1976).

The importance of carefully drafting contractual indemnity clauses is likely to 
increase after Ver tecs, discussed infra in text accompanying notes 101-26. A good 
example of a potential problem is an indemnity provision that serves to hold arother 
party harmless for injuries for which the indemnitor is to some degree at fault'. In 
Industrial Risk Insurers v. Creole Prod. Servs., Inc., 568 F. Supp. 1323, 1329-30 (D. 
Alaska 1983), Creole had contracted with the Alyeska Pipeline Company to be in 
charge of starting up Alyeska’s pump stations, and their contract included a provision 
whereby Creole would indemnify Alyeska for harm caused, in any degree, by Creole’s 
negligence. Fluor Engineers and Constructors, Inc. had designed the pump stations. 
Alyeska. sued Creole for indemnity under their contract after Alyeska had paid for 
injuries incurred in pipeline construction. Creole and Alyeska settled, but because 
Fluor was not released by the settlement agreement, Creole could not obtain contribu­

tion from Fluor.
The federal district court held that although the Alaska Supreme Court had 

never ruled on the issue, its previous decisions restricting implied indemnity in Arctic 
Structures and I'ertecs demonstrated that the Alaska court would probably require 
Creole to prove its nctual liability to Alyeska in order to prove that Fluor was under a 
legal obligation to indemnify Creole. Thus, in order to prove its liability to Alyeska, 
Creole had to prove its own negligence. The federal court noted the irony of the result 
but held that, under I'ertecs, Creole would have to prove itself out or court — it it 
were negligent in any degree, implied indemnity would be unavailable.

78. See, eg., Austin v. Fulton Ins. Co., 498 P.2d 702, 705 (Alaska 1972) (insurer 
held vicariously liable for negligence of its agent); Kastner v. Toombs, 611 P.2d 62. 65 
(Alaska 1980) (rules of indemnity apply where a master is held liable for his borrowed 
servant). The Alaska Supreme Court has neither adopted the definition of common 
law indemnity set out in the Restatement of Restitution, Section 76, nor expressly 
identified the standards it will apply. Creole Production Services, 568 F. Supp. at 1328. 
The federal district court in Creole Production Services assumed that the Alaska appel­
late courts would recognize the "essential elements of common law indemnity":

The indemnity claimant must plead and prove that (I) he has discharged a 
legal obligation owed to a third party; (2) the defendant was also liable lo the 
third party; and (3) as between the claimant and the defendant, the obliga­
tion ought to be discharged by the latter.

Id.
79. Alaska Elec. Light & Power Co., 622 P.2d at 957.
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Ihe indemnitor, (2) the indemnitee and indemnitor are concurrently 
negligent, but. because there exists a joint and several liability, only 
one party is sued, or (3) the indemnitee is solely negligent and the 
indemnitor is, by agreement, liable.80

The Alaska Supreme Court did not rule on the second fact pattern, 
however, because the case involved contractual indemnity.81 T w o  
years later, all doubts were resolved against implied indemnity among 
concurrently negligent tortfeasors when the court held in Verlecs Corp. 
v. Reich/told Chemicals, Inc., that “public policy dictates that Alaska 
should not adopt implied indemnity between concurrently negligent 
tortfeasors.”82

The following discussion analyzes two recent cases in which the 
Alaska Supreme Court rejected opportunities to modernize Alaska's 
tort loss allocation system. This analysis is necessary to understand 
the current issues and problems in this area.

a. Arctic Structures, Inc. v. Wedmore: No Implied Partial Indem­
nity Among Concurrently Negligent Tortfeasors. Implied partial in­
demnity is a judicial doctrine that some courts use to allow partial loss 
shifting despite the traditional rule that indemnity is a total loss shift­
ing mechanism.83 In 1979, the Alaska Supreme Couit, without discus­
sion, declined the opportunity to adopt the partial indemnity doctrine 
in Arctic Structures, Inc. v. Wedmore.** The petitioners in Arctic 
Structures argued that, because the court had rejected all the reasons 
for avoiding judicial apportionment of damages between plaintifT and 
defendant according to relative fault when it adopted comparative 
negligence, judicial apportionment of damages among multiple de­
fendants according to relative fault should be permitted.85 The peti­
tioners contended that the rule of joint and several liability should be 
modified to assign percentages of fault among the defendants; this 
would be in harmony with the changed approach to tort loss alloca­
tion indicated by the new comparative negligence rule. In addition, 
the modification would further the Contribution Act’s fundamental

80. Id. (emphasis added), "i ,ie argument that the court had recognized implied 
indemnity among concurrently negligent tortfeasors in Alaska /dec. Light & Power Co. 
was raised in I'ertecs. Sea Verlecs. 661 I’.2d at 622.

81. Alaska Elec. Light c£ Power Co.. 622 P.2d ut 957.
82. 661 1*.2d 619, 626 (Alaska 1983). The court in Vertccs expressly noted that its

comment in Alaska Elec. Light & Power Co. merely described fact patterns and in no
way recognized implied indemnity among concurrently negligent tortfeasors. Id. at 
622.

83. See. e.g.. American Motorcycle Ass’n, Inc. v. Superior Coun 20 Cal. 3d 578, 
578 P.2d 899, 146 Cal. Rptr, 182 (1378) (diseussing and applying tl : doctrine).

84. 605 P.2d 426, A55 n.27 (Alaska 1979).
85. Id. at 429, 431.
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purpose of equitable loss apportionment.86 The court refused to con­
travene the language of the Contribution Act and apportion fault 
among concurrently negligent tortfeasors.87

The Alaska Supreme Court rejected petitioners’ arguments pri­
marily because the court believed it would have to abolish joint and 
several liability and therefore “cast the total risk of uncollectability 
upon the injured plaintiff.”88 In reaching its decision, the court relied 
heavily on the language of the Contribution Act, the limited legislative 
history of the statute, and ihe comments of the Commissioners on 
Uniform State Laws regarding the Uniform Contribution A mong 
Tortfeasors Act —  the model for Alaska’s Act.89 According to the 
court, the statute’s direction that "principles of equity applicable to 
contribution generally shall apply" in determining tortfeasors’ pro rata 
shares was intended "to govern contribution when one defendant is 
found to be insolvent, and [not] ... to affect the requirement that 
relative degrees of fault are not to be considered as a factor in the 
apportionment.’"’0 The court also noted that the rule of joint and sev­
eral liability had bee retained in the Uniform Comparative Fault 
Act91 and in both Califc a92 and Florida,93 where comparative negli­

gence and pro rata conti. tion coexisted.
The California Supreme Court, however, retained joint and sev­

eral liability even though it had adopted the doctrine of implied partial 
indemnity.94 In other words, although California courts may ignore 
the state’s pro rata contribution statute for purposes of assigning per­
centages of fault, each tortfeasor remains jointly liable for the entire 
amount of the damages. California’s method of using both joint and 
several liability and implied partial indemnity was designed partly to 
accommodate the same concern voiced by the Alaska Supreme Court: 
to protect plaintiffs front bearing the entire risk of uncollectability.95 
Nevertheless, in Arctic Structures the Alaska Supreme Court rejected 
the doctrine of implied partial indemnity withoi discussing its merits 

or viability.96
As Justice Doochever pointed out in his dissenting opinion in Arc­

tic Structures, joint and several liability can coexist with relative-fault

86. Id. at 431.
87. Id. at 430-32.
88. Id. at 431.
89. Id. at 430-32.
90. Id. at 430-31.
91. I d .  at 431-32.
92. Id. at 433-35 (discussing primarily American I orcycle Ass’n).
93. Id. at 432-33 (discussing llolfnian v. Jones, 28(j So. 2d 431 (Fla. 1973)).
94. See American Motorcycle Ass’n, 20 Cal. 3d at 590, 578 P.2d at 907, 146 Cal.

Rptr. at 188-89.
95. See id at 589-90, 578 1>.2d at 906, 146 Cal. Rptr. at 188.W. n -M r  T7.
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contribution or indemnity. He argued that joint and several liability 
should be retained, and losses among defendants should be allocated 
in accordance with their relative degrees of fault.97 Justice Boochever 
reasoned that such a scheme would be consistent both with earlier pre­
cedent in Alaska98 and with the Contribution Act’s purpose and 
language.99 Thus, he asserted, despite the pro rata language of the 
Contribution Act, "the reason for dividing liability equally no longer 
exists.’’100

b Vertecs Corp. v. Reichhold Chemicc Inc.: No Implied Indem­
nity Among Concurrently Negligent Tortfea rs. The most recent de­
velopment in Alaska’s loss allocation syt. ..1 was the decision in 
Vertecs Corp. v. Reichhold Chemicals. Inc.101 In Vertecs, the Alaska 
Supreme Court held that the right to implied indemnity does not exist 
among concurrently negligent tortfeasors.102 The following analysis of 
the Vertecs decision introduces some of the issues and problems 
presented by legislative inactivity in this field of law.

In 1970, Vertecs Corporation (Vertecs) was hired to install poly­
urethane foam insulation in a cold storage plant under construction 
for the City of Yakutat. Reichhold Chemicals, Inc. (Reichhold) sup­
plied some of the foam that Vertecs used to insulate the building.u*-' 
In 1977, a fire destroyed the cold storage plant, and the foam insula­
tion supplied by Reichhold allegedly aggravated the fire damage. The 
City of Yakutat and the plant’s former tenant brought an action 
against Vertecs and Reichhold,104 alleging liability under eight theo­
ries including negligence. Reichhold settled with both plaintiffs in 
March 1981 and obtained a release. Subsequently, the action against 
Reichhold was dismissed with prejudice.105

In March 1981, Vertecs filed a cross-claim against Reichhold for 
cither contribution or indemnity, alleging that any negligence on its 
part was merely “passive," whereas Reichhold’s negligence was "ac­
tive.”106 The superior court ruled that "Alaska law did not providt

97. Id. at 440-41.
98. Id
99. Id at 441.

100. Id
101. 661 P.2d 619 (Alaska 1983).
102. Id  at 626.
103. Id  at 620.
104. On May 11, 1979, the plaintiffs brought actions against fifteen parties, includ­

ing Vertecs and Reichhold, in their amended complaint. Id.
105. Id
106. Id. The superior court granted summary judgment to Reichhold on the con­

tribution claim “since Reichhold had settled in good faith with the plaintiffs." td. at
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for indemnity between concurrently negligent tortfeasors. Since only 
fault-based claims had been alleged against Vertecs ... it could not

obtain indemnity . . . .”107
On appeal, the Vertors case gave the Alaska Supreme Court the 

opportunity to adopt or reject the implied indemnity doctrine for con­
currently negligent tortfeasors. The court reviewed the historic devel­
opment of contribution and indemnity108 and considered several 
aspects of the implied indemnity doctrine advanced by Vertecs.109 
The court concluded that public policy required denial of implied in­
demnity for tortfeasors who are negligent in any degree.110

The court identified three advantages that might result from al­
lowing implied indemnity in favor of tortfeasors whose relative fault is 
slight.111 The first was stated by the court as follows:

The most fundamental argument in favor of indemnity between two 
concurrently negligent tortfeasors is that of fairness. Even if two 
tortfeasors are held jointly and severally liable, often one will pay 
the entire judgment. If that tortfeasor bears only a minor degree of 
fau >, it is indeed grating to contemplate that it may well shoulder 
the entire loss while the tortfeasor bearing a large degree of fault 
sufii «s none.112

The second advantage mentioned by the court in support of implied 
indemnity was that it would more accurately match the liability of 
each tortfeasor with his degree of fault. The court noted, however, 
that under the traditional doctrine of implied indemnity, tht entire loss 
shifts to »he more blameworthy tortfeasor, which is not in complete 
accord with the underlying tort principle of relative fault.113 The third 
advantage noted by the court was that “loss-shifting via indemnity 
may well serve the modern tort goal of shifting losses in a socially 
desirable fashion so that the loss is most efficiently spread throughout 

society.”114

107. id. «i 620.
108. See id. at 621.
109. See id. at 623-26.
110. Id. at 626.
111. See id. at 623-24.
'12. Id. (footnote omitted).
113. Id. at 624. The court did not discuss the doctrine of implied partial indemnity 

which it had previously rejected in a footnote in Arctic Structures, 605 P.2d at 435 
n.27.

114. Vertecs, 661 P.2d at 624. The court suggested that if the indemnitor were 
insured, or were "a governmental entity, then the loss may be diffused among the large 
population of policy-holders, customers, or taxpayers.” Id. (citation omitted). Never­
theless, local retailers may nol be good loss-bearers, even for a pro rata share, because 
they may be underinsured and thus forced to pass their loss directly on to retail
customers.
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Despite the court’ cognition of the advantages of allowing im­
plied indemnity, the countervailing arguments persuaded the court 
that the doctrine should not be available to negligent parties."5 The 
court was understandably concerned with the vagueness of the doc­
trine."'’ It would be difficult to determine which cases of concurrent 
negligence would justify implied indemnity favor of one party."7 
Vague and confusing judicial standards would result."8 A  prolifera­
tion of indemnity actions in multiparty lawsuits would burden trial 
courts with “a bewildering array of issues.”"9 Furthermore, adopting 
the implied indemnity doctrine would disrupt the current scheme of 
incentives. In some cases, the deterrent of potential liability would be 
sacrificed,120 and the incentive for potential indemnitors to settle 
would be lost because there would be no guarantee of a complete re­
lease from liability as long as another tortfeasor might sue for implied 
indemnity.121 Finally, the court was strongly influenced by the exist­
ence of Alaska’s Contribution Act, which demonstrated the legisla­
ture's “considered policy judgment . . . that concurrently negligent 
tortfeasors should share equally in the loss caused by their tortious 
acts.”122 In sum, the court believed that implied indemnity among

115. See id. at 624-26.
116. Id. at 624.
117. Id.
118. Id.
119. Id. at 624 (quoting Tolbert v. Gerber Indus., Inc., 255 N.W.2d 362, 367 

(Minn. 1977)).
120. Id. at 625. The deterrence argument is weak for at least two reasons. First, 

many tort cases based on fault involve no moral culpability, and second, where the 
tortfeasor is insured, the only deterrent is the indirect cost o f higher insurance premi­
ums. Cf. D. Domis, supra note 25, at 586-87 (discussing deterrence in a different 
context).

121. See A la s k a  S t a t .  § 09.16.020 (1983); see also Vertecs, 661 P.2d at 625. The 
court explained that while a tortfeasor who settles with the injured party would be 
discharged from liability for contribution under Alaska Statutes section 09.16.040(2), 
the tortfeasor would still be liable for indemnity under Alaska Statutes section 
09.16.010(0. Vertecs. 661 P.2d nt 625.

122. Vertecs, 661 P.2d at 625 (footnote omitted). The court in Vertecs also stated
that “two distinguished commentators have concluded that once a state adopts contri­
bution, that should be the sole method of noil-contractual loss-shifting among concur­
rently negligent tortfeasors." Id. (footnote omitted). One of these commentators,
Dean Keeton, acknowledged that his view was not consistent with the majority of 
scholars at that time. “Contrary to the views of most of my legal education col­
leagues, I have never believed that it was practical or feasible lo compare faults other 
than in a general way, such as through the recklessness and negligence concepts." 
Keeton, Contribution and Indemnity Among Tortfeasors, 27 In s . C o u n s . J. <»3U, 633 
(I960). Thi other commentator, Professor Lellar, wrote in 1932 that “(ijndemnity 
between ton easors serves a good purpose when as between them substantially the 
whole of the fault was in the one against whom indemnity was given. Roughly, that is 
the area within which it is now permitted." Lellar, supra note 42, at 159.
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concurrently negligent tortfeasors should not be recognized.123
The breadth of the Vertecs rule is demonstrat'd by the subsequent 

disposition ofVertecs’s indemnity claims that were not based on negli­
gence.124 On remand, the superior court relied on the Supreme 
Court’s earlier decision hi Vertecs, which broadly declared that any 
degree of negligence by a tortfeasor barred implied indemnity.125 The 
superior court held that if the claimant were negligent in any degree, 
even nonnegligence claims labeled “breach of warranty" or "strict lia­
bility" would be barred as merely restated, and impermissible, indem­

nity claims.126

upon the more blameworthy tortfeasor, and the need for implied indemnity would be 
greatly reduced. The court in Vertecs noted that the Alaska legislature chose the pro 
rata scheme over a relative fault amendment proposed by the House Judiciary Com­
mittee. 661 P.2d at 625. The court recognized the shortcomings of the pro rata 
method, but felt that the legislature had already decided the issue against comparative 
loss shifting among tortfeasors. This left two wooden altcrna’ivcs: pro rata contribu­
tion and total ^s shifting under implied indemnity. The court concluded that, given 
pro rata contribution, no modern function remained for implied indemnity among 
concurrently negligent tortfeasors, despite the unfan.'ess of pro rata contribution in
some cases. Id. at 626,

123. Id. at 625-26. Two months after Vertecs. the court clarified its postion on this 
issue. "To the extent that an expansion of the common law of indemnity would over­
lap into and judicially abrogate portions of the contribution act, we arc reluctant to 
create such an expansion." State Mechanical, Inc. v. Liquid Air, Inc., 665 P.2d 15, 17 
n.2 (Alaska 1983). In Slate Mechanical, the court applied the Vertecs rule "that no 
claim for non-contractual implied indemnity [lies] between concurrently negligent 
tortfeasors" to affirm a superior court decision precluding ah indemnity claim by a 
negligent contractor against a manufacturer of a defective product. Stare Mechanical, 
665 P.2d at 17.

124. See Vertecs, 671 P.2d at 1275 (outlining the complex series of procedural 
events in the Vertecs litigation). Vertecs had filed breach of express and implied war­
ranty and strict liability counter-claims against Reichhold in July 1982. Reichhold 
challenged Vertccs’s right to amend its answer on the theory that res judicata barred 
Verlecs’s nonnegligence indemnity claims, The superior court dismissed Vertecs’s 
cross-claims and third party claims, but the Alaska Supreme Court reversed and re­
manded to the superior court to decide the merits of the nonncgligence theories. Id. at 
1275, 1277. In May 1984, the superior court granted summary judgment in favor of 
Reichhold against Vertecs’ nonncgligence indemnity claims. See City of Yakutat v. 
Witco Chem. Corp., No. 3AN-79-U34 Civ. (Alaska Super. Ct., May 24, 1984).

125. Witco Chcm. Corp. ut 11, 13-14.
126. Id. at 15-18. The Alaska Supreme Court had previously held that attorney’s 

fees, costs, and interest could nol be recovered in an indemnity action unless the 
claimant were free of personal fault. See D.G. Shelter Prod. Co. v. Modulin. Indus., 
Inc., 684 P.2d 839. 841 n.5 (Alaska 1984).
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III. C u r r e n t  Is s u e s  a n d  P r o b l e m s  i n  A l a s k a 's  P r o  R a t a  
A l l o c a t io n  S y s t e m

A. Alaska’s Contribution Act and Legislative Intent

In evaluating ihe degree of reliance the Alaska Supreme Court 
has placed on the policy decisions embodied in the Contribution Act, 
it is helpful to examine the legislative intent underlying the statute. 
The Alaska legislature passed the Contributior Act to relieve the 
harshness of the common law doctrine that barred contribution 
among joint tortfeasors.127 The Act was passed to ensure that each 
joint tortfeasor would pay his fair share of the damages rather than 
have one tortfeasor bear the entire loss.128 At the time the Contribu­
tion Act was passed, loss allocation on a comparative fault basis was 
considered judicially and administratively unworkable and 
inaccurate.129

The pro rata Contribution Act represented a great improvement 
over the common law rule barring all contribution. Nevertheless, 
whether the Alaska legislature intended the Contribution Act to pre­
clude the future development of implied indemnity remains unclear. 
The language of the Contribution Act arguably demonstrates an intent 
to leave the development of the doctrine of indemnity to the judiciary 
by providing in part:

This chapter docs not impair ur>y right [of] indemnity under existing 
law. If one tortfeasor is entitled to indemnity from another, the 
right of the indemnity obligee is for indemnity and not contribution, 
and the indemnity obligor is not entitled to contribution from the 
obligee for any portion of his indemnity obligation.130

O n  one hand, the troublesome phrase “under existing law" supports 
the proposition that the legislature intended to preclude judicial ex­
pansion of implied indemnity to include negligent tortfeasors because

127. See Criterion Ins. Co . v. Lnitala, 6581’.2d 112, 115-16 (Alaska 198)) (quoting 
H o u se  J u d i c i a r y  C o m m . R e p o r t , H o u s e  Jo u r n a l  o e  1070, .a 437); see also C ity 
o f  Juneau v. Alaska Elec. Light &  Pov/er Co., 622 P.2d 954, 959 (Alaska I9SI), A rctic 
Structures, Inc. v. Wedmore, 605 P.2d 426, 430 n.8 (Alaska 1979) (quoting .it length 
the report in 1970 H o u s e  Jo u r n a l  437). The  court in Alaska lilcc. Light A Power Co. noted that the House Judiciary Committee Report or. the hill stated that one 
purpose o f the proposed legislation was to "avoid the injustice often resulting under 
the common law," due to the no contribution rule. 622 P.2d at 959 n.15 (quoting 
H o u s e  J u d i c i a r y  C o m m . R e p o r t , H o u s e  Jo u r n a l  o e  1970, at 437).

128. Laiiala, 658 P.2d at 115. Th e  court in Lailala discussed the purpose o f the 
Contribution A ct when it determined whether a post-judgment settlement agreement 
satisfied the judgment so as to extinguish all the tortfeasors' liability to the plaintilT, 
and, if so, whether a right o f contribution existed among the tortfeasors under Alaska 
Statutes sections 09.16.010(a),(d) and -.030(e) (1983). 658 l\2d at 115; see supra note 
154.

129. See Kaatz v. State, 540 P.2d 1037, 1048 (Alaska 1975).
130. A l a s k a  St a t . § 09.16.010(0 (1983).

i u

this form of implied indemnity did not exist in Alaska w u:n the stat­
ute was drafted.131 O n  the other hand, perhaps the phrase indicates 
that the legislature wanted to give the courts ihe freedom to provide 
common law indemnity and to expand or contract the common law 
er' iitable doctrine as fairness and justice might require.132

If ihe Alaska legislature did not intend to freeze judicial develop­
ment of implied indemnity, how far can or should the courts expand 
the doctrine? The Contribution Act does not specify acceptable forms 
of indemnity. As noted above,133 other states have allowed implied 
indemnity in favor of tortfeasors who are only slightly at fault against 
those who are greatly at fault because it is more equitable than enforc­
ing the statutory remedy —  a fifty percent split. Nonetheless, the 
Alaska Supreme Court apparently concluded that the legislature in­
tended the Contribution Act to preclude implied indemnity even for 

tortfeasors whose relative fault was only slight.134
The California Supreme Court interpreted a similar statute, 

which preserved indemnity “under existing law,” to permit the expan­
sion of California's implied indemnity doctrine to encompass implied 
partial indemnity.135 The California court reasoned that the legisla­
ture could not have foreseen that equitable considerations would jus­
tify judicial creation of the doctrine.136 The California legislature
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131. Hut cf. Alaska Elec. Light & Power Co., 622 P.2d at 959 n.17 (Contribution 
A ct  docs not impair parties’ right to agree, in good faith, on an alternative loss alloca­
tion formula).

132. Th e  argument against interpreting the legislative intent behind the passage o f 
a contribution statute as lo provide contribution as "the sole permissible remedy" is 
made in O'Donnell, Implied Indemnity in Modern litigation: The Case fcr a Public Policy Analysis. 6 S e t o n  H a l l  L . R e v . 268, 284 n.40 (1974-75). See also 
Davis, Indemnity Between Negligent Tortfeasors: A Proposed Rationale. 37 I o w a  L . 
R e v . 517, 51.8 n.9 (1952).

133. See s.ora text accompanying notes 71-76.
134. See Vt rices. 661 P. 2d at 621.
135. American Motorcycle Ass’n, Inc. v. Superior Court, 20 Cal. 3d 578, 602, 578 

P.2d 899, 914-15, 146 Cal. Rptr. 182, 197 (1978). In American Motorcycle Ass’n, the 
California Supreme Court relied upon the decision in Dole v. Dow  Chcm . Co., 30 
N .Y .2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972), in which the New York Court 
o f  Appeals created a right o f implied partial indemnity despite the existence o f a pro 
rata contribution statute. "In authorizing equally shared contribution among tort­
feasors jointly found liable, this statute [C P L R  § 1401, repealed in 1974] did not con­
template an apportionment already made in the judgment, and the joint responsibility 
described was not one o f  indemnity.” Id. at 153, 282 N .E.2d at 295, 331 N.Y.S.2d at 
391. California’s contribution statute, C a l . C i v . P r o c . C o d e  § 876(a) (West 1980), 
provides that "the pro rr a share of each tortfeasor judgment debtor shall be deter­
mined by dividing Ihe enure judgment equally among all o f them."

136. American Motorcycle Ass'n, 20 Cal. 3d at. 602, 578 P.2d at 914, 146 Cal. Rptr. 

at 197.
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“had no intcntim of completely withdrawing the allocation of loss is­
sue from judicial purview.”137

In contrast, the Alaska Supreme Court in Vertecs found that the 
Alaska Contribution Act

represents the legislature's considered policy judgment that concur­
rently negligent tortfeasors should share equally in the loss caused 
by their tortious acts. . . . A lthough pro rala contribution may nol 
in all cases be the most fair method o f  loss-shifting, it seems more 
fair than the "blunt instrument" indemnity where all tortfeasors 
are tc som e degree at fault.138

It is now up to the legislature to determine whether its intent has been 
accurately construed and whether its 1970 policy judgments are still 
valid.

B. Balancing Fairness and Efficiency in Vertecs
In the Vertecs decision, the Alaska Supreme Court balanced pub­

lic policy considerations for and against the implied indemnity doc­
trine. By balancing various concerns, the court implicitly recognized 
that neither contribution nor implied indemnity, standing alone, guar­
antees the fairest outcome in many cases. Nevertheless, the court did 
not focus on whether or how the two doctrines might coexist.

In order to analyze the merits of implied indemnity and contribu­
tion. it ts important to recognize that the fairness of implied indemnity 
is crucially affected by the availability n f  ''ontribution as an alternative 
loss-shifting remedy. The relative fairrcss of contribution and implied 
indemnity also varies as the relative fault percentages change. These 
interrelationships are best illustiated by considering how the remedies 
would afTect two tortfeasors, A  and B, under two scenarios. First, 
consider the case where A ’s share of the fault for an injury is 5 %  and

137. Id. at 602, 578 P.2d at 915, 146 Cal. Rptr. at 198 The California Supreme 
Court also discussed the provision in its contribution act "which explicitly mandates 
that the ‘right of contribution shall be administered in accordance with the principles 
of equity.’ " Id. (citing C a l .  C iv .  P ro c .  C o d e  § 875(b)). The court concluded that 
“this provision demonstrates that the Legislature did not conceive of its contribution 
legislation as a complete and inflexible system for the allocation of loss between multi­
ple tortfeasors." Id. at 602-03, 578 P.2d at 915, 146 Cal. Rptr. at 198 (citations omit­
ted). Without deciding whether this provision would permit judicial alteration of the 
pro rata contribution formula ,..e court stated that the provision "refutes f>e rgu- 
mcnt that the Legislature inU.tdcd to curtail judicial discretion in apportioning dam­
ages among multiple tortfeasors.” Id.

The Alaska Supreme Court, however, interpreted this provision in the Alaska 
Statute ( A la s k a  S t a t .  § 09.16.020(3) (1983)) as intended to apply only when one 
defendant is insolvent; it was not intended, according to the court, to “alTect the re­
quirement that relative degrees of fault arc not to be considered as a factor in the 
apportionment." Arctic Structures, 6C5 P.2d at 430-31 (footnote omitted) (relying on 
the commissioners' comments interpreting the Uniform Contribution Among 
Tortfeasors Act).

138. I'ertecs. 661 P.2d at 625-26.

COM LA KA tu n  t jwul, i jv,.

B’s is 95%.139 Implied indemnity would allow A  to shift all of the 
damages to B. Pro rata contribution would force each to tfeasor to 
bear 5 0 %  of the loss. Clearly, implied indemnity would provide a bet­
ter match of liability with fault. A  second scenario demonstrates that 
implied indemnity becomes less fair as relative percentages of fault be­
came more equal: if A ’s share of the fault is 4 0 %  and B’s is 60%, the 
pro rata, 50%-50% split is preferable to f’%-100% indemnity.

The expansion of the implied indemnity doctrine has been criti­
cized for creating "confusion and unfairness.”140 The expansion oc­
curred, however, during a period when contribution was unavailable. 
It is arguable that because contribution is now available, the standard 
for implied indemnity can be considerably more restrictive and con­
crete, allowing courts to apply the doctrine in narrowly defined types 
of cases.141 Moreover, if the focus is on fairness, the role for implied 
indemnity among concurrently negligent tortfeasors is even more im­
portant where pro rata contribution is the only alternative than where 

comparative contribution is available.
A  standard which could accommodate both contribution and im­

plied indemnity might be achieved by allowing implied indemnity in­
stead of pro rata contribution only when the results otherwise would

139. This may occur, for example, where A, a retailer, fails to discover a defect in a 
product manufactured by B.

140. See Comment, supra note 72, at 400-02.
141. See generally Ferrini, supra note 64, at 268. Ferrini found a meaningful role 

for implied indemnity in Illinois, a slate <n which comparative contribution had been 
judicially adopted. lie  argued that wntie a tortfeasor who was 1% at fault had a right 
to contribution from a tortfeasor who was 99% at fault, indemnity should be permit­
ted when one party’s culpability exceeds 99%:

That point is found where the indemnitee is held liable by operation of law 
—  where the indemnitor owed the indemnitee a duty of care not to expose 
the [indemnitee] to liability to a third party and, as a consequence of the 
indemnitor’s breach of that duly, the indemnitee had been held liable on j 
technical basis only.

Id. This standard is essentially the standard for vicarious liability. Ferrini suggests 
that once comparative contribution is adopted, implied indemnity should be limited to 
cases of vicarious liability, respondeat superior, or similar cases involving pre-tort re­
lationships. /</. In rejecting implied indemnity, the court in I'ertecs relied in part on 
Comment, supra note 72, at 422, which urged a greater emphasis on contribution than 
on active-passive indemnity because South Dakota’s contribution statute, based on 
relative degrees of fault, is consistent with the tort philosophy of comparative negli­
gence in South Dako'a.

The I'ertecs court also cited Davis, supra note 132, at 560, which concluded that 
"there are legitimate rights o f indemnity among negligent concurrent tortfeasors in a 
variety of factual situations." Davis proposed that the test for implied indemnity 
should be a “disproportionate duty" test. Id. at 546-53. Davis concluded that, ”[i]n 
order to have a mature, well-rounded law governing relations between negligent 
tortfeasors, contribution should be allowed between them in proportion to their rela­
tive fault in cases where indemnity is not proper." Id. at 560.
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be extremely harsh and unfair. A  mere claim by one tortfeasor that he 
was less at fault than his co-tortfeasors would nol suffice. Instead, 
implied indemnity could be restricted to specific types of cases in 
which the imbalance of fault is severe, for example, “where one 
tortfeasor, by his active conduct, has created a danger to the plaintiff, 
and the other has merely failed to discover or to remedy it."143 Just as 
Alaska recognizes a right of implied indemnity in cases of respondeat 
superior,143 the courts also could recognize the right in favor of a re­
tailer, whose negligence in failing to detect a product defect was only 
slight, against the manufacturer who created the dangerous condition. 
If the facts of a case were this simple, there would be a clear disparity 
ir, the degree of fault attributable to the retailer and the manufacturer. 
Total loss shifting in this case would not be difficult to justify and 
arguably would be preferable to pro rata contribution.144

142. Prossuh, supra note 16, § 51, at 343. This approach — contribution plus a 
limited right to implied indemnity — was proposed at the Illinois Judicial Conference 
Study Committee on Indemnity, Third Party Actions, and Equitable Contributions:

5(b) Nothing contained in this article shall impair any right of indemnity 
or subrogation under existing law except that the right to indemnification of 
one personally at fault shall be limited to those circumstances where he 
merely fails to discover the dangerous condition created by another.

Ferrini, supra note 64, at 269 (quoting Report of the Study Committee on Indemnity, 
Third Party Actions and Equitable Contributions, SR 21, SR 27, SR 28). The com­
mittee’s comments explained that this language was intended to limit indemnity “to 
its common law uses once [comparative) contribution is accepted as the law . . . ." 
Itl. The purpose was to avoid "the results of creative expansion of indemnity by Illi­
nois courts, which the committee believes have developed only in response lo the ab­
sence of contribution." Id. The rule could also be applied, as Prosser explains, 

against a supplier of goods when a retailer or user of the goods incurs liabil­
ity by reason o f  negligent reliance upon the supplier’s proper care. The same 
is true where the owner of a building negligently relies upon a contractor 
who makes improvements or repairs. Again, it is quite generally agreed that 
there may be indemnity in favor of one who was under only a secondary 
duty where another was primarily responsible, as where a municipal corpo­
ration, held liable for failure lo keep its streets in safe condition, seeks recov­
ery from the person who has created the condition, or a property owner who 
has permitted it; or an owner of land held liable for injury received upon it 
sues the wrongdoer who created the hazard.

Pkossp.K, supra note 16, § 51, at 342-43 (footnotes omitted).
143. Sec Austin v. Fulton Ins. Co., 498 P.2d 702, 705 (Alaska 1972)
144. See generally O'Donnell, supra note 132, at 287-88. The author contends that 

the issues involved in determining an indemnity claim will be argued, for example as 
defenses, in the plaintiffs case anyway. O’Donnell concludes that even if indemnity 
would add a slight burden to the judge or jury it is justified. “[The] sacrifice of fair­
ness to .ndividual litigant would be a high price for what would often be a slight 
saving i. idieial time." td. at 287; see also Ferrini, supra note 64. at 268 (urging the 
continued vitality of indemnity, at least in its traditional lurm (applying in cases of 
pre-tort relationship) as part of a flexible and equitable system of comparative contri­
bution aud implied indemnity).

Other cases in which denying indemnity may be extremely harsh and unfair are
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Unfortunately, the over-simplified example of the retailer is mis­
leading. Defining clear standards for implied indemnity has proven 
extremely difficult and has resulted in a variety of vague formula­
tions.143 The Alaska Supreme Court’s rejection of the implied indem­
nity doctrine in Vertecs was motivated in part by the difficulties it saw 
in determining the boundaries of a narrow category of slightly negli­
gent tortfeasors.146 Furthermore, the case by case development of the 
doctrine would be slow in producing a body of predictable authority. 
Numerous cross-claims and third party claims could be expected, and 
the volume and cost of litigation based on implied indemnity theories 

would increase.147
In addition, as the Vertecs court noted,148 adoption of implied in­

demnity could discourage settlements. When pro rata contribution af­
fords the sole method of loss allocation, a good-faith settlement ends 
the litigation for the settling party by barring later contribution claims 
against him.149 Indemnity rights, however, are unaffected by settle­
ment under the statute.150 Thus, if implied indemnity were available, 
settlement would not guarantee a discharge from liability for a settling 
party in all cases; a slightly negligent tortfeasor could not sue for con­
tribution, but may sue for implied indemnity. This might reduce the 
attractiveness of settlement as a strategy.151 Nevertheless, it is the 
greatly blameworthy tortfeasor —  the potential indemnitor —  whose 
settlement is discou aged by the availability of implied indemnity, be­
cause a slightly blameworthy tortfeasor would not be sued for 

indemnity.

where the statute o f limitations has run on the contribution claim, s»e A la s k a  S ta t .  
§ 09.16.030(d) (1983), or culpable parties are not subject to service o f process, forcing 
one tortfeasor to bear the entire loss.

145. See I'ertecs, 661 P.2d at 624.
146. See supra notes 115-19 and accompanying text.
147. The projected increase in the volume of litigation may be viewed as a conse­

quence of discouraging settlement.
148. See supra note 121 and accompanying text.
149. A la s k a  S ta t .  § 09.16.040(2) (1983).
150. See A la s k a  S ta t .  § 09.16.010(0 (1983).
151. This uncertainty could be avoided by discharging a settling tortfeasor from 

. ability for implied indemnity as well as contribution. This approach was recently 
adopted by statute in Missouri:

When an agreement by release, covenant not to sue or not to enforce a judg­
ment is given in good faith. . . [i>] shall discharge the tortfeasor to whom
it is given from all liability far contribution or noil-contractual indemnity to 
any other tortfeasor. The term "non-contractual indemnity" as used in this 
section refers to indemnity between joint tortfeasors culpably negligent, hav­
ing no legal relationship to each other and does not include indemnity which 
com-is about by reason of contract, or by reason of vicarious liability.

Mo. Ann S i AT. § 537.060 (Vernon Supp. 1984). See generally Fischer, supra note
53.
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The dynamics of the settlement process are illustrated, albeit sim- 
plistically, in the following hypothetical case. Assume that P sues D1 
and D 2  for negligence, seeking S 100,000 in damages. Assume funner 
that D1 is 9 0 %  at fault for manufacturing a defective product, and D2 
is 10% at fault for failing to discover the defect. Implied indemnity, if 
permitted, would allow D2 to shift his entire loss to D1 for breach of 
implied warranty. This creates a disincentive for D1 to settle because, 
although the settlement would discharge his potential liability to D2 
for pro rata contribution,152 it would not discharge his potential liabil­
ity for indemnity to D2, if D 2  had to pay P.153

The same case comes out differently when indemnity is unavaila­
ble pursuant to the Vertecs rule. U\ is able to offer P a settlement 
without the risk of subsequent liability to D2. If settlement were 
achieved between D1 and P, and D 2  were not involved in the settle­
ment, D2  would be liable either for contribution to D1 (if D 1 paid the 
entire damages and obtained a release of D2),154 or for damages to P 
for the unrecovered amount of P’s loss. Moreover, D1 has some in­
centive to avoid litigation with D2, because if D1 merely obtained a 
release for D2, D2 could raise a defense of nonncgligence. Such a de­

152. A l a s k a  S ta t .  § 09.16.040(2) (1983).
153 Id. § 09.16.010(0.
154. Id. § 09.16.010(b),(d). In Criterion Ins. Co. v. Laitala, 658 l\2d 112, 116-17 

(Alaska 1983) (distinguishing Young v. Slate, 455 P.2d 889, 893 (Alaska 1969)), the 
court held that a post-judgment settlement between a tortfeasor's insurer (Criterion) 
and an injured party discharged another tortfeasor (Laitala) from liability lo the in­
jured party even though Laitala was not specifically named in the release. The court 
reasoned that because the statute of limitations had run on any claims by the injured 
party against Laitala, the general release in ctfecl discharged Laitala under Alaska 
Statutes section 09,16.010 '•') (barring a settling tortfeasor’s contribution action unless 
the settlement extinguishes tne non-settling tortfeasor’s liability), and Laitala was lia­
ble for contribution to Criterion. Id.

In a concurring opini(,\ Justice Rabinowilz argued that precisely because the 
statute of limitations had run a the plaintiff’s claims against Laitala, the release could 
not have discharged Laitala in any real sense. Id. at 118. Justice Kabinowitz noted 
that section 09.16.010 (d) "was intended only to protect a noil-discharged tortfeasor 
. . . from being sued by both the settling tortfeasor and the injured party." Id. (foot­
note omitted). Thus, that section does nol apply where the non-diseharged tortfeasor 
is protected by Ihe statute of limitations. Id. Nevertheless, even Justice Rabinowitz 
agreed that Laitala wus liable for contribution because Criterion’s contribution action 
was timely. Id. at 114 n.3, 118,

Justice Rabinowitz suggested that the plaintiff and Criterion probably did not 
consider Laitala when they settled because Laitala was protected by the statute of 
limitations. Id. at 118 n.l. However, the sta' e of limitations did not protect Laitala 
from a contribution action by Criterion; thus, in settling, Criterion may have contem­
plated a later suit against Laitala for contribution. Although a full discussion of the 
ramifications of Laitala is beyond Ihe scope of this note, it is important to note that 
the supreme court .vill treat a tortfeasor as discharged with respect to the plaintiff 
under section 09.16.010 (d), for purposes of contribution liability, if the statute of 
limitations has run on the plaintiff’s claims against him.
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fense might be attractive to a sympathetic jury whose only other op­
tion would be forcing D2, who was only 10% at fault, to bear 5 0 %  of 
the loss.155 Thus, the pro rata system might induce a highly culpable 
party to offer to pay more than a pro rata share of the damages in 
order to bring a slightly culpable party into the settlement process.

In sum, it is difficult to balance fairness and efficiency in Alaska’s 
current tort loss allocation system. If the supreme court had adopted 
implied indemnity among joint tortfeasors, the resulting system would 
still strike only a rough balance. Therefore, other approaches should 

oe considered.

IV . A n  A l t e r n a t i v e  A p p r o a c h  t o  T o r t  L o ss  A l l o c a t io n  
A m o n g  C o n c u r r e n t l y  N e g l i g e n t  T o r t f e a s o r s : 

M a t c h i n g  L ia b il it y  w it h  F a u l t

A. Matching Liability with Relative Fault

The Alaska Supreme Court has considered several alternative sys­
tems of tort loss allocation. The system approved in Vertecs forces 
concurrently negligent tortfeasors to share the loss equally.156 The 
Vertecs court rejected an alternative system that would split

155. D2, only 10% negligent, may be in a good position to appeal to the jury’r 
sense of fairness if ihe jury understands that under the pro r.ta system D2 will pay 
either 50% of the damages, if D2 is found to be negligent, or none, if D2 is found not 
to be negligent. Jury confusion over this issue is demonstrated in In re Barrow Air 
Crash, No. 3AN-81-2321 Civ. (Alaska filed Oct 13, 1978). The plaintiff and each of 
two defendants were negligent in causing plainti?s injuries. In accordance with the 
rule of comparative negligence, the jury instructions and verdict form required the 
jury to determine the relative percentages of fault between the plaintiff on one line and 
the defendants, as a group, on another line. The jury sem a note to the judge asking 
whether there should be three lines for percentages of fault, one each for the plaintiff, 
the first defendant, and t1’ . second defendant. After being instructed that they should 
simply subtract the plaintiff’s percentage from 100% to find the defendants* percent­
age, the jury sent another note to the judge:

Are you saying we may not assign separate percentages to [defendant] 
F.hrcdl and [defendant] DeHavilland? We want to assign each party, i.e.. 
[plaintiff] Walters, Ehrcdt, and DeHavilland, the % we feel applies to each 
specific party.

(Transcript 30C2-03), The judge refused to explain to the jury that relative fault 
among defendants was irrelevant and that no relative fault apportionment would oc­
cur. He sent a verdict to the jury with separate lines for percentages of fault for each 
of the three parties. The jury found the plaintiff' 10% at fault, the first defendant 75% 
at fault, and the second defendant 15% at fault. The jurors later learned that the 
defendants would split the liability equally. Several jurors expressed their disappoint­
ment to the judge and indicated that the verdict might have come out differently had 
they known how the pro rata contribution system worked. Appellant’s Opening Brief
at 11-17, In  re Barrow Air Crash.

156. The system of tort loss allocation in Alaska after Vertecs is pro rata contribu­
tion and no implied indemnity among currently negligent tortfeasors. See Veriec- 
Corp. v. Reichhold Chcm. Corp., Inc., 661 P.2d 619, 625-26 (Alaska 1983).
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tortfeasors into two categories —  those who should share equally in
the loss and those whose minimal degree of negligence entitles them to
shift the loss entirely.15'' Another alternative, which was not seriously
considered by the court in Vertecs or in Arctic Structures, is a system
of partial indemnity in which each tortfeasor’s share of the loss is pro­
portionate to his degree of fault.158

This last alternative —  matching liability with relative fault —  is 
the tort loss allocation system most consistent with the comparative 
negligence system employed in Alaska.150 Under comparative negli­
gence, juries may consider the relative fault of the plaintiff and defend­
ant in determining the plaintiff's maximum recovery. Consider a 
hypothetical case u> which plaintiff (P) is found to be 10% at fault and 
the defendants 9 0 %  at fault in r.ausing a 5100,000 loss to P. The old 
contributory negligence rule • . J d  have barred P's suit altogether. 
The comparative negligence rule permits P to recover 590,000 from 
the defendants. As the Alaska Supreme Court noted: "The basic ob­
jection to [contributory negligence] —  grounded in the primal concept 
that in a system in which liab:,ity is based on fault, the extent of fault
should govern the extent of liability —  remains irresistible to reason 
and all intelligent notions of fairness."11’0

The fundamental principle of fairness that supports the compara­
tive negligence system also strongly supports the adoption of implied 
partial indemnity or comparative contribution for fault-based loss allo­
cation among concurrently negligent d e fe n d a n ts .101 For example,

157. A system dividing tortfeasors into two categories would result where pro rata
contribution applies to all concurrently negligent tortfeasors except those determined
to be non-participating, passive, or secondary. These tortfeasors would be entitled lo indemnity.

158. Partial indemnity and comparative contribution arc iden'ical in outcome. Im­
plied partial indemnity is used by some courts to accomplish apportionment based on
relative fault where no statutory scheme accomplishes this. See generally Comment, 
supra ik 32, at 130-44.

159. uoth implied partial indemnity and comparative negligence apportion los‘ 
among defendant tortfeasors according to their relative degrees of fault. Apportion­
ment by fault parallels the notion of comparative negligence and should be adopted in 
comparative negligence jurisdictions. U n ifo rm  C o m p a ra tiv e  F a u i.t  A ct, 12 
U.L.A. Supp. 39, 40 commissioners' prefatory note (1985). Once a jury has appor­
tioned fault in a plaintiffs action under the comparative negligence rule, it is intui­
tively unfair to require pro rata contribution among defendants. See supra note 155.

160. Kaatz v. Slate. 540 l\2d 1037, 1048 (quoting Li v. Yellow Cab Co., 13 Cal. 3d
804, 810. 532 P.2d 1226, 1230-31, lib  Cal. Rptr. 858, 862 (1975) (footnotes omitted)).
The court also quoted the following strong language from Li; “The essence of that
criticism [of contributory negligence] has been constant and clear: the doctrine is
inequitable in its operation because it fails to distribute responsibility in proportion to
fault. Against this have been raised several arguments in justification, but none have 
proved even remotely adequate to the task." /cl.

161. Cf. Sowle & Conkle, Coir,parative Megligence Versus the Constitutional Guar-
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under the current rule of pro r; \a contribution, if D1 and D2 were 
concurrently negligent defendants, they each would be liable under 
pro rata contribution for 50% of the judgment. Under a t dative fault 
system, if a jury found D1 to be 9 0 %  at fault and D2 10% at fault, D1 
would be liable for 9 0 %  and D2  for 10% of the damages awarded to 
the plaintiff. In deciding whether to settle, the defendants would esti­
mate relative degrees if i-ult. Their estimates and presumably their 
settlements would more closely reflect actual culpability if litigation 
were expected to result in apportionment according to fault.

A  recent trend toward more eqr -ible treatment of concurrent 
tortfeasors is evident.162 The first step toward embracing this trend in

a ii tee o f  Equal Protection: A Hypothetical Judicial Decision, 1979 D u k e  L.J. 10f,3, 
1124-33 (presenting a constitutional argument that there is no legally significant differ­
ence between a negligent plaintifT and a negligent defendant, each seeking to share a 
tort loss; there is no legitimate and meaningful government interest in treating the two 
categories differently; and the plaintiff-dcf'-ndant allocation rules should match the 
defendant-dcfendant allocation rules).

162. See Kaatz. 540 P.2d at 10-49. Apportioning loss among wrongdoers based 
upon relative fault appears to represent the modem wisdom in this area of jurispru­
dence. I'ROSSER, supra note 1 6 , § 51, at 344-45. The Prosser treatise recognizes that 
changes in the law of contribution and relative fault will make courts reconsider in­
demnity rules. Now that the choice is no longer between the two stiff alternatives of 
pro rata contribution and total loss-shifting indemnity, comparative fault modifica­
tions have sun aud can be expected to continue. Confusion over labels should not 
diseour ’pts to modify the law. Id. at 344; sec Kaatz, 540 P.2d at 1047 (recog­
nizing . ,:J in the majority of American jurisdictions toward comparative fault
systems); U n ifo rm  C o m p a ra tiv e  F a u l t  A c t ,  12 U.L.A. Supp. 39 commissioners’ 
prefatory note (1985); Ferrini, supra note 64, at 258, 260. See generally Comment, 
supra note 43; Williams & Davidson, supra note 43, at 175-76.

In Vertecs the Alaska Supreme Court relied in part on American Motorcycle 
Ass’n, Inc. v. Superior Court, 20 Cai. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182(1978), 
for its statement that the doctrine of implied indemnity has left indemnity jurispru­
dence in disarray. See Vertecs, 661 P.2d at 624 n.12. In American Motorcycle Ass’n. 
the California court avoided potential problems resulting from vague standards for 
’’active-passive’’ indemnity by permitting implied partial indemnity. Sec American 
Motorcycle Ass’n, 20 Cal. 3d at 595, 608, 578 P.2d at 910, 918, 146 Cal. Rptr. at 191, 
199. The development of implied partial indemnity in California demonstrates two 
important points. First, the new doctrine highlights the current movement toward the 
development of equitable loss-shifting among wrongdoers. See, e.g.. III. A n n . S ta t .  
ch. 70, §§ 301-05 (Smith-IIurd Supp. 1983) (codifying comparative contribution —  
shifting loss according to relative degrees of fault — two years after the Illinois 
Supreme Court judicially created that right in Skinner v. Reed-I’rentice Div. Packing 
Mach. Co., 70 111. 2d 1, 374 N.F.2d 439 (1977), modified, 70 III. 2d 16. cert, denied. 
436 U.S. 946 (1978)); Comment, supra note 43, at 173.

Initially, indemnity jurisprudence was expanded to promote the goal of requiring 
each tortfeasor to bear the burden of the loss commensurate with his culpability. 
Later, courts and legislatures softened the harsh elfeets of all-or-nothing loss shifting 
by adopting comparative negligence. Comparative contribution is the next logical link 
in the evolution of these remedies. The Alaska Supreme Court joined this movement 
hv judicially creating comparative negligence and noting that it requires amendment
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Alaska was perhaps the supreme court’s ctnfer.ient in Kaatz that it is 
willing to accept jury verdicts apportioning fault, even though not 
“precisely scientific,” in order to avoid the harshness of contributory 
negligence.;o3 The judicial efficiency and vagueness arguments ad­
vanced by opponents of comparative negligence were rejected by the 
court in Kaatz:

Judicial administration of the [comparative negligence] rule has not 
presented insuperable difficulties in those jurisdictions which have 
long employed it. Experience has not borne out the argument that 
comparative negligence is difficult for courts and juries to apply.

Similarly, careful studies tend to show that settlement of cases 
can be achieved as readily under the comparative negligence system 
as under the contributory negligence rule.164

The supreme court has indicated the importance of altering the unfair 
rule of statutory pro rata contribution in Alaska.165 In State v. 
Guinn,166 decided one year after the court adopted comparative negli­
gence, the court said in a footnote: “W e  are cognizant that this court’s 
adoption of the doctrine of comparative negligence in Kaatz v. State 
will require amendment of Alaska’s Uniform Contribution Among 
Tortfeasors Act.”167 Similarly, in Vertecs, the Alaska Supieme Court 
recognized that "pro rata contribution may not in all cases be the most 
fair method of loss-shifting . . . .”168

The Alaska Supreme Court could have taken the initiative and 
adopted implied partial indemnity.16'7 Judicial action in the face of 
legislative silence or indecision in the field of loss allocation is not new

of Alaska’s Contribution Act. Sec State v. Guinn, 555 P.2d 530, 547 n.42 (Alaska 
1976).

The second point highlighted by the development of implied partial indemnity is 
the crucial role the judiciary has played in the development of equitable loss shifting. 
In New York, for example, the judicial adoption of the implied partial indemnity 
doctrine was followed by legislative enactment of a comparative contribution statute 
two years later. See N.Y. Civ. Pkac. Law §§ 1401-04 (McKinney 1976). The same 
process occurred in Illinois. See Comment, supra note 43, at 173. The Alaska 
Supreme Court has performed an equally significant role in the field of loss allocation. 
Alaska is one of a few states where the old contributory negligence rule was replaced 
by the judiciary witii comparative negligence. The Kaatz decision was a judicial re­
sponse to nine years of legislative indecision. See infra note 170 and accompanying 
text.

163. Kaatz, 540 l’.2d at 1048. Juries may naturally want to apportion damages in 
cases of great disparity of fault. See supra note 155.

164. Kaatz, 540 P.2d at 1048 (footnote omitted).
165. Guinn, 555 P.2d at 547 n.42; see also Arctic Structures, 605 l\2d at 435 n.29.
166. 555 P.2d 530 (Alaska 1976).
167. Id. at 547 n.42 (citations omitted).
168. I'ertecs. 661 P.2d at 625.
169. It has been noted recently that courts have more flexibility to modify common

law indemnity than they do to modify statutory pro rata contribution; nevertheless,
the respective role o f the legislature should be considered. See Pkossuk, supra note
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in Alaska. The judicial adoption of comparative negligence in Kaatz 
occurred nine years after the legislature first considered, but failed to 
enact, a bill to adopt comparative negligence.170 At the time Kaatz 
was decided, at least twenty-six states had enacted comparative negli­
gence statutes, but only three states, including Alaska, had judicially 
adopted the doctrine.171 In contrast, the Alaska Supreme Court took 
a passive role in 1979 when it “considered and rejected] judicial crea­
tion of a partial indemnity rule of law.” without ever discussing the 
doctrine in its opinion.172 Similarly, the decision in Vertecs demon­
strates that the Alaska Supreme Court is reluctant to intrude on the 

legislative role.
Clearly, the court believes that adopting implied indemnity would 

offend the policies of the Contribution Act. Thus, the court w nuld 
almost certainly believe that adopting implied partial indemnity would 
be a far greater intrusion on the statutory pro rata mechanism, be­
cause implied partial indemnity would replace statuto.y contribution 
rather than supplement it in certain cases. Therefore, it is unlikely 
that the court will reconsider its rejection of implied partial indemnity 

in light of the decision in Vertecs.

B. Suggested Legislative Amendments to the Contribution Act to

Permit Comparative Contribution

It is time for the Alaska legislature to replace its rigid pro rata 
contribution rule with the comparative fault provision proposed by the 
House Judiciary Committee in 1970.173 States that have adopted a 
comparative fault system for plaintiffs, as Alaska did in Kaatz, should 
also adopt a comparative fault system for defendants.174 The Alaska 
legislature could accept the judicial invitations and enact comparative 
contribution by simply amending the Contribution Act provision that 
provides: "in determining the pro rata shares of tortfeasors in the et. •

16, § 51, at 344; see also id. § 3, at 20 (at least one current commentator believes 
courts should be more active in re-examining outmoded statutes).

170. For a brief recount of the unsuccessful attempts to pass comparative negli­
gence legislation in Alaska, see Williams & Davidson, supra note 43, at 175 n.5.

171. See id. at 175 & nn.2-4.
172. Arctic Structures, 605 P.2d at 435 n.27.
173. See Heft, Spreading the Harden: The Better Way to Accomplish Contribution 

Is by Comparative Negligence, 22 Fed. Ins. C o u n s e l  Q. 37 (Summer 1972) (urging 
the adoption of comparative contribution and offering practical suggestions for attor­
neys who may later work with the doctrine); Note, Reconciling Comparative Negli­
gence, Contribution, and Joint and Several Liability, 34 W ash, & Li-;e L. Rev. 1159 
(1977) (urging the adoption of comparative contribution); see also supra note 50.

174. See U n ie o k m  C o m p a r a t iv e  F a u l t  Acr, 12 U.L.A. Supp. 39, 40 commis­
sioners’ prefatory note (1985) (suggesting the enactment of a comparative contribution

statute).
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tire liability . . . their relative degrees of fhult shall not be consid­
ered.”175 The amendment should allow consideration of relative fault. 
For clarity, the statute should also be amended by replacing the phiase 
“pro rata share” with “equitable share” wherever it appears in the 
Contribution Act.

In 1983, the Alaska Supreme Court recommended an amendment 
along these lines:

We question whether the ru le  [p roh ib iting  considera tion o f re la tive 
fa u lt] *‘d is tr ib u te [s ] the responsib ility equ itab ly  among those who 
are jo in t ly  lia b le ."  . . . W h ile  the question o f whether the A ct 
shou ld  be amended is a matter com m itted to the judgm en t o f the 
leg is la tu re , it is our view  that where one jo in t to rtfeasor seeks con­
tr ibu tion  from  another, the tortfeasor’s “pro ra ta  share” shou ld  
mean a share proportionate to his com parative fau lt. W e add that 
such a ru le  w ou ld  not underm ine the ru le  o f jo in t and several lia b il­
ity  announced in  A r c t i c  S t ru c tu r e s ,  I n c .  v. W e d m o re . W e in v ite  leg­
is la tive consideration o f th is aspect o f the A c t .170
The Uniform Comparative Fault Act (UCFA) would provide gui­

dance to those drafting an amendment to the Contribution Act.177 
The U C F A  is the most recent product of the National Conference of 
Commissioners on Uniform State Laws, approved in 1977, and is ex­
pressly intended to replace the 1955 pro rata Uniform Contribution 
A m o n g  Tortfeasors Act in those states that have adopted comparative 
negligence.178 The U C F A  requires that percentages of fault be estab­
lished for each party in an action, including a plaintiff who is contribu- 
torily at fault.179 The basis for contribution is each party’s established 
equitable share, determined by conside : g relative degrees of fault in 
light of the nature of the conduct a-- ' hs causal relationship to the 
damages.180 Joint and several liabilû  is retained, but reallocation of 
uncollectible shares occurs among all negligent parties, including neg­
ligent plaintiffs.181

V . C o n c l u s io n

The doctrines of implied indemni! / and contribution were devel­
oped to remove common law obstacles to the fair allocation of tort 
loss. Alaska’s tort locs allocation system is gradually advancing to­
ward the goal of fairness, paralleling the increasing confidence in the 
judicial system’s ability to apportion fault accurately and efficiently.

175. A l a s k a  S t a t . § 09.16.020 (1983).
176. Criterion Ins. Co. v. Lailala, 658 P.2d 112, 118 n.l 1 (Alaska 1983) (citation 

omitted).
177. See 12 U.L.A. Supp. 39 (1985).
178. Id. at 40 commissioners’ prefatory note.
179. Id. § 2(a), at 43.
180. Id. § 2(b); se" id. at 43-44 commissioners’ comment (listing circumstances rel­

evant to determining relative fault).

The Alaska Supreme Court has participated in this development, most 
notably by adopting comparative negligence. Nonetheless, the court 
has cle. ly signalled its view that further improvement in this field 
requires the combined effort of the judiciary and the legislature.

The Alaska Supreme Court made it clear that, in light of the fact 

that the legislature chose and has left intact an equal sharing mecha­
nism, the court will not impose on the legislature the court’s view that 
contribution should be apportioned according to fault. As matters 
now stand, therefore, Alaska’s tort loss allocation system forces joint 
tortfeasors to share losses equally regardless of their relative degrees of 
fault. Given the court’s adherence to the statutory rule of pro rata 
contribution, its conclusion in Vertecs thnt adopting implied indemnity 
would create more uncertainty than it would resolve was correct. 
Rather than add a vague doctrine, Alaska should modernize its cur­
rent rules to accomplish their intended result. The tradeoff between 
fairness and efficiency is unnecessary. The conflict should be resolved 
by amending the Contribution Act to permit comparative contribu­
tion. This legislative action would implement a tort loss allocation 
system that matches each party’s liability with the percentage of d a m­

age for which he is responsible.
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•  In Los Angeles a driver nigh on drugs 
went through a stop sign and was broad- 
sided by another motorist. A 16-year-old 
passenger in his car was crippled and 
brain-damaged in the 1979 ciash Last 
March a jury returned a verdict o f S2.16 
million against the driver— and the City 
of Los Angeles. The city had failed to 
trim bushes that partly obstructed the 
view of the driver and was found to be 22 
percent liable. But unless the award is 
overturned on appeal, the city will pay 
nearly all o f it. The negligent driver has 
no money and three co-defendants set­
tled for their insurance policy limits— a 
total of S200.000. (Sills v. City o f  Los 
Angeles, C-3335W, San Fernando Superi­
or Court.)

•  In New York City 12 persons were 
killed and scores injured in u 1970 gas 
explosion caused by a restaurant owner 
who turned on a partly installed gas main 
that had been inspected by the city. A 
jury found the city 4 percent negligent, 
but the verdict exposed the city to mil­
lions of dollars in damages because the 
defendants most at fault were bankrupt. 
But the city was lucky; the verdict was 
reversed on other grounds in 1983. (O ' 
Connor v. C ity o f  New York, 447 N .E .2d
33.)

•  In San D ieg o  a university soccer  
player was a passenger in a car on the 
scenic Torrey Pines Road when a speed­
ing drunk driver crossed the center line 
on a curve and smashed into the car, 
killing two o f his teammates and render­
ing him quadriplegic. The drunk driver 
offered his insurance policy lim its o f  
$25,000. The city also was named as a 
defendant on a claim for faulty road 
design. Rather than risk a jury trial, the 
city settled in 1983— for SI.6 million. 
(D uggan v. C ity  o f  Sati D iego , Civ.

484152, San Diego Superior Court.)
Across the nation these judgments and 

settlements have become more common, 
especially in catastrophic injury cases. 
Public entities, often dragged into cases 
js defendants with scant liability expo­
sure, find themselves the target defend­
ants forced to pay off the entire judgment 
when codefcndants can’t pay. The real 
villain, public officials say, is the doctrine 
of joint and several liability.

C hanging the ancien t doctrine
Fourteen states have limited or abol­

ished the doctrine in recent years. Munic­
ipal officials and some lawmakers want 
the doctrine changed, and pending legis­
lation  in C aliforn ia  and N ew  York 
— home of the nation’s largest personal 
injury verdicts— would doom the joint- 
and-several rule, if enacted.

Developed over centuries by English 
and American courts, the dictates 
that when a person is injured by the joint 
acts of several people, liability is indivisi­
ble. That means, in practical terms, a 
plaintiff can collect an awmd from the 
defendants mosf able to pay— those with 
"deep pockets."

The rationale is basic faimess. "Who 
should suffer, the innocent victim or one 
of the wrongdoers who can afford to 
pay?" said James Frayne, executive direc­
tor of the California Trial Lawyers Asso­
ciation. He and CTLA president Robert
B. Steinberg o f Los Angeles also contend 
that the joint-and-several rule acts as a 
deterrent— forcing cities, for instance, to 
trim trees that could obscure a motorist’s 
vision  and lead to an a cc id en t— and 
keeps a penniless victim from going on 
welfare.

“These cases are not that easy to win," 
Steinberg said. "So when the city is in­
cluded, the jury has got to be pretty 
darned convinced the city was at least 
partially liable.”

"The nature of the beast is such that 
it’s the single greatest problem that cities 
face in liability issues," said California 
State Assemblyman Alistcr McAlister, 
who is supporting a colleague's proposal 
to limit the liability of oublic bodies. And 
Jay B igg in s, consult.int to N ew  York 
City's Office of Mana gement and Budget, 
complained, “The entire public treasury 
is considered available to each and every 
plaintiff. They’re treating government as 
the ultimate insurer."

The League of California Cities has 
compiled figures from 134 cities statewide 
on cases involving joint and several liabil­
ity. It found that those cities paid more 
than $15.5 million in settlements and 
judgments during the fiscal year ending in 
June 19S4. Two years earlier the same 
cities paid out S4.5 million. That kind of u 
hike has forced insurance carriers either 
to raise premiums drastically— 300 per­
cent to 450 percent for one group of 
California cities— or to stop writing lia­
bility policies for public entities.

It is the hand of the insurance industry 
that the phmtiffs' trial bar sees behind 
the current efforts to abolish or modify 
the rule.

"Insurance companies have sold public 
entities a bill o f goods that would save 
them millions and millions of dollars if 
they could have the joint-and-several • ulc 
ch an ged ,” said Frayne. A lthough his 
group killed four bills to limit the rule in 
the last five years, Frayne admits the fight 
this year will be the toughest ever. Not 
only is the League of California Cities 
better organized, he said, but more legis­
lators are sensitive to the needs of local 
governments because they once served 
on those bodies.

E\’en if no state changes the rule this 
year, lobbyists for public entities believe 
that change is inevitable. “We're very 
confident that’, at some time, we will 
succeed  because the joint-and-several
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States abolishing joint and several liability
New Hampshire and Vermont 

Abolished the rule in favor of several 
liability in 1981. N.H. Rev.Stat.Ann. Sec. 
507:7-a; Vt. Slat. Ann. Tit. 12, Sec. 1036.

Kansas
Abolished the rule in 1978 case that 

interpreted a 1976 comparative negligence 
statute. Drown v. Krill, 580 P.2d 867, held 
that the rule does not a r' 'v in comparative 
negligence cases but '.hat several liability 
does.

Ohio
Abolished the rule in favor of several 

liability in 1980. O hio  R ev .Code  Sec. 
2315.19(A)(2).

New Mexico
Abolished the rule in favor of several 

liability through state supreme court deci­
sions that adopted comparative negligence. ScotI v. Rizzo, 634 P.2d 1234 (I981J; Bart­lett v. S'ew Mexico Welding Supply Inc., 
646 P.2d 579 (1982).

States with limitations on joint and several liability
amount. Iowa 1984 Act, Sees. 668.1-668.3, 
619.17.

Nevada, Texas, Indiana, Louisiana, Ore­
gon, Pennsylvania

Limited the rule so that it applies only 
when plaintiff's negligence is less than de­
fendant's. Otherwise, several liability ap­
plies when plaintiff’s negligence is greater 
than defendant's. Nev. Rev.Stat. Sec. 
41.141(3) (1975); Tex. Rev.Civ.Stat.Ann. 
Art. 2212(a) (Vernon's Supp. 1982, 83, 
85); Indiana SB-287 (1985); La. Civ. Code 
Ann. Art. 2324 (1982); Or. Rev.Stat. Sec. 
18.485 (1983); 42 Pa. C.S. Secs. 7102(b), 
8322 et seq; General State Authority v. Sutter Corp., 452 A.2d 75 (1982).

Iowa
Limited the rule so it would not apply to 

defendants found to bear less than 50 per­
cent of total fault assigned to all parties, 
leaving them liable for their several

Minnesota
Limited the rule only to point, at which 

the share of an uncollectible defendant's 
damages would be reallocated among all 
others, including partially negligent plain­
tiff. Minn. Stat.Ann. Sec. 604.01(1).

Oklahoma
Limited the rule to cases where damages 

cannot be apportioned or when plaintiff is 
not at fault. Law bach i\ Morgan, 588 P. 2d 
1071 (1978); Boyles v. Oklahoma Natural Gas Co., 619 P.2d 613 (1980).

Sources: City of New York Law Depart­
ment; Michael K. Stcenson, William 
Mitchell School of Law, St. Paul, Minn; 
Ohio Municipal League.

P
rob lem  becom es more severe every  
ca r ," .sa id  Kenneth Em anuels, who  

heads the lobbying, team for the Califor­
nia league. State Sen. John F. Foran, who 
introduced one of those previous bills and 
reintroduced it this session, said, “I’ve 
never seen  a bill as controversial as this 
c^ e pass in the first or second session."

A new generation of lawsuits
One reason joint and several liability 

has becom e mori of a problem for public 
entities is that more plaintiffs arc going to 
court. It used to be that injured persons 
whose own negligence, no matter how 
minor, contributed to their injuries could 
not sue anyone else. Contributory negli­
gence is still the rule in five states, but the 
rest o f  the nation has adopted compara­
tive n eg lig en ce  statutes, which allow  
partly  negligent plaintiffs to recover  
damages— minus the percentage of their 
own fault— from others who caused their 
in ju ries. M ost o f the "com parative"  
states bar recovery if the plaintiff is 50 or 
51 percent negligent.

A s com parative negligence opened  
courtroom doors to a new generation of 
law su its in the 1970s, public officials 
began questioning whether the rationale 
for joint and several liability used for 
non-negligent plaintiffs ought to apply in 
cases brought by partly negligent plain­
tiffs. Fairness, they claim, also dictates 
that plaintiffs bear more of the responsi- ' 
bility for their own negligence.

“If you  give more people the oppor­
tunity to  recover damages, you also  
should give them the risk of assuming an 
unrecoverable judgment,” said David  
Lyons, legal counsel to the legislative 
service bureau in Iowa, one of nine states 
that have modified the rule. Five other 
states have abolished it.

But it is the innocent plaintiff, the one 
who would not be barred by any contrib­
utory negligence law, who forms the big­
gest obstacle to those seeking to change 
the rule. “If we go to the legislature with 
all potential allies on our side and we 
oon't have an answer for how we can take 
care o f  innocent victims, we’ll have a 
hard road ahead," said San Diego City 
Attorney John W. Witt.

The Iow a rule
Iowa thinks it has at least one answer. 

After the Iowa Supreme Court adopted 
pure comparative negligence in Decem ­
ber 1982 and retained joint and several 
liability in a case a year later, the legisla­
ture went into action, Lyons said, with an 
idea o f  preventing “some .me who’s more 
at fault” from benefiting in a lawsuit.

First, the legislature adopted a modified 
50 percent comparative fault law; then it 
altered the joint-and-several rule.

Under the Iowa law, >’oint and several 
liability remains in effect ga in st defend­
ants who. arc more at fault than the 
plaintiff. But a defendant less negligent 
than a plaintiff pays only the percent of 
the award for which he is liable. So if a 
plaintiff is 20 percent negligent, one de­
fendant is 10 percent negligent and an­
other defendant is 70 percent negligent, 
the plaintiff can collect only 10 percent of 
any award from the first defendant but 
could collect either 70 percent or the full 
8f icrcent of the award from the second 
dcn.ndant.

In Minnesota the same facts would 
present a different outcome under that 
state’s modified joint-and-several rule, 
said Michael K. Steenson, a tort law 
professor at William Mitchell College of 
Law in St. Paul. The state retains the rule 
except in cases with a judgment-proof 
defendant. In those cases the share of 
damages from that defendant is reallocat­
ed to all others, including a partly negli­
gent plaintiff.

In some states that have abolished joint

and several liability, court decisions have 
reimposcd it in limited situations. In New  
Hampshire, for instance, the rule is re­
vived when, because o f immunities or 
procedural bars, the plaintiff can collect 
from only one defendant. Kansas, New  
Mexico, Ohio it-d Vermont also have 
abolished the rule.

No m ore de*p pockets
Foran’s California bill provides that all 

defendants would pay for pain and suffer­
ing losses "based on their fault rather 
than on the size of their pocketbooks,” 
he says. In other words, if a city is 20 
percent liable, it would only pay 20 per­
cent of any award for pain and suffering, 
the noneconomic damages that provide 
plaintiffs with most of the mon-.y against 
public entities. The bill would not limit 
the amount of money defendants would 
have to pay for such damages as medical 
expenses or lost wages. An identical bill, 
introduced in February 1983, was amend­
ed to apply only when a defendant was 
less than 40 percent liable. The amended 
version died in committee.

“Thrre must be comparable degrees of 
fau lt,"  Foran m aintains. "E quity de­
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mands that a defendant found 10 percent 
at fault pay only 10 percent of the verdict. 
One injustice shouldn't provoke another 
injustice. As more flagrant cases com e to  
the forefront, people will com e to realize 
this isn’t free m oney. It’s taxp ayers’ 
money. Aod if we don’t do something, 
wc’l! have to curtail other services."

Bi * California A ssem blym an Elihu  
Harris, who chairs the judiciary com mit­
tee that killed Form's previous bill, is 
troubled by the proposal. First, he said, 
potential "deep pocket"  defendants—  
manufacturers, hospitals and insurance 
companies— arc better able to handle the 
burden of paying damages than the in­
jured victims arc.

Harris also believes that statistics are 
misleading. "1 want hard exam ples,” he 
said. "Statistics on cases settled could 
mean defense lawyers arc lazy. There are 
not many case,, and those cases that exist 
are decided by jurors who will have to 
pay the verdicts in taxes."

Limiting liability
Arguments to abolish cr modify the 

joint-and-se\eral rule may have m ore 
merit, he said, if they are limited to the 
public sector and to cases in which liabili­
ty is only incidental or passive, such as an 
accident caused by a speeding drunk driv­
er on a road others have used safely. But 
a 1982 bill abolishing joint and several 
liability for only California public entities 
was defeated when other target defend­
ants sided with the trial lawyers to urge its 
defeat.

New York City o ffic ia ls , h o w ev er , 
think a bill limited to local governments 
will pass the state legislature. "We think 
public entities arc distinguishable from* 
other defendants because they're looking* 
out for the public welfare," said city 
consultant Biggins. “The indications are 
that other target defendants— doctors, 
hospitals and so forth— won't go over to 
the trial lawyers’ side to fight this bill.” 
To ensure support, the city sent manage­
ment and budget liaison McGrath to cit­
ies throughout the state on a year-long 
mission to explain the effects of joint and 
several liability on small cities as well as 
larger ones.

Ceilings on awards
New York City’s proposal goes further 

than just abolishing the joint-and-several 
rule for public entities. Besides allowing 
public entities to pay only their propor­
tionate share of liability, the bill would 
put a ceiling of 5150,000 per individual 
and $450,000 per occu rren ce on  any 
•ward and would force plaintiffs to prove

they had incurred at least 52,500 in medi­
cal expenses before they could collect 
damages for pain and suffering. The last 
provision, Biggins said, is “an attempt to 
establish objective standards" for pain 
and suffering. "We’re not saying people 
shouldn’t be compensated, we’re just say­
ing the numbers are not foreordained in 
heaven," he said.

In California and New York officials 
and attorneys for local governments be­
lieve the joint-and-several rule is creating 
a crisis. In California, especially, the tax- 
limiting initiative known as Proposition 
13 has made it difficult for public bodies 
to raise funds. Some local leaders be­
moan what the)' see as an impending 
spiral: By paying accident victims, cities

have to shift funds from other budgets 
such as s.reet repairs, leaving potholes or 
untrimmed bushes that might contribute 
to accident; and lead to more victims 
suing the p lies .

But o th er sta tes also are feeling  
squeezed by the rule. Colorado, Florida 
and Michigan, for instance, have legisla­
tive bills pending or planned for this year. 
"We see the rule as a major potential 
problem,” said Tami A. Tanoue, staff 
attorney for the C olorado M unicipal 
League, w hich is supporting a current bill 
in the state legislature. In Florida last 
year, the Florida Medical Association 
supported a ballot initiative to abolish 
joint and several liability, but the state 
Supreme Court struck it from the ballot 
because it improperly included other is­
sues.

In M ichigan settlem ents and judg­
ments against the state transportation 
department alone last year hit some 514 
million, said Stale Sen. Alan Cropsey, 
who noted that payments have been ris­
ing dramatically in th: last five years. An 
April 1982 state appellate court derision 
helped to spur awards against the depart- 
meat by rejecting the state’s claim for 
contribution and letting the joint-and- 
several rule force the state to pay nearly 
three times the amount of its liability, 
said Assis(pnt State Attorney General 
Ca:l Carlsen.

In that 1982 case a trucking firm had 
se ttled  a personal injury suit for 
SI50,000. In a later trial against the codc­
fendant s ta te , the plaintiff won 
51,299,400 but was found to be 60 per­
cent negligent. The state, which was 10 
percent negligent, had argued that the 
trucking firm should contribute to the 
award by paying another S239.820 for its 
30 percent share of the blame. But the 
court ruled that the amount of the settle­
ment was »he only setoff the state was 
entitled to. Carlsen said that with several 
liability the state would have had to pay 
on ly  $ 1 2 9 ,9 4 0 , instead o f 5369,760. 
B a c o n  v. M ich ig a n  D e p a r tm e n t o f  T ra n s ­
p o r ta t io n , 115 N.W . 2d. 382.

Cropsey said such cases have forced 
the state to settle more lawsuits to avoid 
llic possibility of higher jury verdicts. As 
Los A n g e les  D eputy County Counsel 
Charles V. Tackett put it: “ Many situa­
tions are extremely dangerous financially, 
and if we can work out a deal where we 
have a sure loss rather than the potential 
for an.-cxtraordinary loss, we take it.”
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AS 0 9 .1 6 .0 1 0  THE QUESTION OF THE L IA B IL IT Y  OF PA RTIES

AS 0 9 . 1 6 . 0 2 0 ( 3 )  FOR CONTRIBUTION TO A COMMON JUDGMENT IS

AS 2 3 .3 0 .0 5 5  EXAMINED.

The Supreme Court of A laska held th a t  an employer 

ob liged  und e r  the  law to obta in  w o rk e r s '  

compensation in su r an c e  who fa i l s  to obtain it is  not 

re l ieved  from the ob ligat ion  to con tr ib u te  to a 

common judgm ent a g a in s t  a jo in t to rt fe a so r ;  the 

Court a g re ed  tha t when an employer s e cu r e s  

compensation in su r a n c e ,  a th ird  p a r t y ' s  c ro ss -c la im  

unde r  AS 0 9 .1 6 .0 1 0  for con tr ibu t ion  to the common 

judgment is  b a r red  by  the e x c lu s iv i t y  p ro v is io n s  of 

AS 2 3 . 3 0 . 0 5 5 .  S ta te  v .  Wien Air A la sk a , 619 P . 2d 

719 (A la ska  1 9 8 0 ) .  In th i s  s i tu a t io n ,  the Court 

concluded th a t  the employer shou ld  not rece ive  the 

protection o f the e x c lu s iv i t y  p ro v is io n  when it l ia s  

fa iled to se cu re  the payment of compensation; "The 

e x c lu s iv i t y  p rov is ion  is an in cen t ive  for compliance, 

not a reward  for noncom pliance ."  A de fendan t 

found to have  a le s s e r  d eg re e  o f fau lt  u rg ed  the 

Court to con s id e r  the re la t iv e  d e g re e s  of fau lt  a s  

found by the ju r y  in de term in ing  the amount of 

contr ibu t ion  in o rde r  to avo id  in ju s t ic e .  The Court 

ind icated  that it con s id ered  i t s e l f  bound by the 

proh ib it ion  in AS 0 9 .1 6 .0 2 0 (1  ) a g a in s t  co n s id e r in g  

the re la t iv e  d e g re e s  o f fa u lt .  That law makes the 

que st ion  o f the  fa ir  d iv is io n  of con tr ibu t ion  a 

"que st ion  for the le g i s l a t u r e , "  c it in g  C rite r ion  

In su ran ce  v .  L a i t a la , 658 P . 2d 112 , 118 n .  11

^A laska 1 9 8 3 ) .  "We re fu se  to avo id  the c lear  

lan gu age  of s u b p a r a g r a p h  ( 1 )  p roh ib it in g  

con tr ibu t ion  acco rd ing  to re la t iv e  fau lt  by  re ly in g

-13-



on our s ta tu to ry  power to avoid in ju s t ic e  found in 

s u b p a r a g r a p h  ( 3 ) . "  Eh red t v .  DeHav il land A irc ra ft  

Co. o f C an ad a , 705 P . 2d 913 .

The sect ion  in que st ion  (a n d ,  in fa c t ,  the en t ire  

c h ap te r )  h a s  c rea ted  prob lem s s in ce  the C ou rt 's  

dec is ion  on "com parat ive  n e g l ig en ce "  in Kaatz v .  

S t a t e , 540 P . 2d 1037 (A la ska  1 9 7 5 ) .  The Court ha s 

in v ited  le g i s la t iv e  rev iew  of the ch ap te r  a number 

o f  t im es . Rev iew  is  recommended.

i
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& 09.16.010 A l a s k a  S t a t u t e s § 09.16.010

C o n tra c t  p rov id ing  for indem nity  
liability not p reclud ed . — A contract 
executed in good faith, providing for a 
measure of indemnity liability, is not 
precluded by this section. C ity  of Juneau v. 
Alaska Elec. Ligh t & Power Co., Sup. Ct.

Op. No. 2265 (File  No. 47951. 622 P.2d 954 
(19811.

C ited  in Kastner v. Toombs, Sup. Ct. 
O.i. No. 2087 (File  No. 4119), 611 P.2d 62 
(1980).

Co lla tera l re ferences. — 18 A.m. Jur. 
2d, Contribution, 55 33-57; 74 A m  Jur. 
2d, Torta, 55 78, 86.

18 C J .S .,  Contribution, 55 2.6,8,11-13. 
Manufacturer and dealer or distributor 

as joint or concurrent tortfeasors, 97 
A LR2d 811.

Financial worth of one or more of several 
joint defendants as proper matter for con­

sideration in fixing punitive damages, 9 
A LR 3d  692.

Voluntary payment into court of judg­
ment against one joint tortfeasor as 
release of others, 40 ALR3d 1181.

What statute o f limitations applies to 
action for contribution against joint tort­
feasor, 57 A LR3d 927.

Sec. 09.16.010. Right to contribution, (a) Except as otherwise 
provided in this chapter, where two or more persons become jointly or 
severally liable in tort for the same injury to person or property or for 
the same wrongful death, there is a right of contribution among them 
even though judgment has not been recovered against all or any of 
them.

(b) The right of contribution exists only in favor of a tortfeasor who 
has paid more than that tortfeasor’s pro rata share of the common 
liability, and the total recovery of that tortfeasor is limited to the 
amount paid in excess of the pro rata share. No tirtfeusor is compelled 
to make contribution beyond the tortfeasor’s pro rata share of the 
entire liability.

(c) There is no right of contribution in favor of any tortfeasor who 
has intentionally caused or contributed to the injury or wrongful death.

(d) A  tortfeasor who enters into a settlement with a claimant is not 
entitled to recover contribution from another tortfeasor whose liability 
for the injury or wrongful death is not extinguished by the settlement 
nor in respect to any amount paid in a settlement which is in excess of 
what was reasonable.

(e) A  liability insurer, who by payment has discharged in full or in 
part the liability of a tortfeasor and has thereby discharged in full its 
obligation as insurer, is subrogated to the tortfeasor's right of 
contrib '.ion to the extent of the amount it has paid in excess of the 
tortfeasor’s pro rata share of the common liability. This provision docs 
not limit or impair any right of subrogation arising from any other 
relationship.

(f) This chapter does not impair any right of indemnity under 
existing law. If one tortfeasor is entitled to indemnity from another, the 
right of the indemnity obligee is for indemnity and not contribution,
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o s*. 622 P.2d 954

Tooin’os. Sup. Ct. 
119). 611 P.2d 62

§ 09.16.010

live damages, 9

Contract providing for indemnity 
liability not precluded. — See r ote 
under heading "Contract providing for 
indemnity liability not precluded" 
following chapter analysis. City of Juneau 
v. Alaska Elec. Light & Power Co., Sup. 
Ct. Op. No. 2265 (File No. 4795), 622 P.2d 
954 (1981).

Amendment of section required. — 
The supreme court's aooption of the doc­
trine of comparative negligence in Kantz 
v. State, Sup. Ct. Op. No. 1187 (File Nos. 
2259, 2291), 540 P.2d 1037 (1975), afTd :n 
part, rev'd in purl on other grounds, Sup. 
Ct. Op. No. 1536,572 P.2d 775 (1977), will 
require amendment of this section. State 
v. Guinn, Sup. Ct. Op. No. 1315 (File No. 
2451), 555 P.2d 530 (1976).

Rule of joint and several liability not 
abrogated. — This chapter introduced 
the concept of pro rata contribution among 
tort-fensors but it did not abrogate the doc­
trine of joint nnd several liability which 
ultimately makes each concuiTently negli­
gent defendant liable for the whole of the 
plaintifTs loss where the co-defendants 
turn out to bs insolvent. Arctic Structures, 
Inc. v. Wedmore, Sup. Ct. Op. No. 1993 
(File Nos. 3633, 3654), 605 P.2d 426 
(1979).

Or judicially modified. — In light of 
Alaska’s existing pro rata legislative 
scheme for apportionment of damages 
among joint tort-feasors and the public 
policies implemented by the legislation, 
the common law rule of joint nnd several 
liability should not be judicially modified. 
Arctic Structures, Inc. v. Wedmore, Sup. 
Ct. Op. No. 1993 (File Nos. 3633, 3654), 
605 P.2d 426 (1979).

Implied indemnity between con­
currently negligent tortfeasors. — Pub­
lic policy dictates that Alaska should not 
adopt implied indemnity between con­
currently negligen tortfeasors. Vertecs

Corp. v. Reichhold Chems., Inc., Sup. Ct. 
Op. No. 2647 (File No. 6566), P.2d 
(1983); State Mechanical, Inc. v. Liquid 
Air, Inc., Sup. Ct. Op. No. 2684 (File Nos. 
6145,6172), P.2d (1983).

When post-judgment agreement 
establishes right to contribution. — 
Tne main requirement for a post-judgment 
agree,nent to be considered a satisfaction 
establishing a right to pro rata 
contribution is that it terminate the 
litigation. Criterion InB . Co. v. Laitala, 
Sup. Ct. Op. No. 2599 (File No. 6014), 658 
P.2d 112 (1983).

Challenge to reasonableness of 
post-judgment settlem ent — The right 
to challenge the reasonableness of the 
post-judgment settlement pursuant to sub­
section (d) of this section was limited, 
under the facts of the cese, to onl.v j deter­
mination of whether the amount was rea­
sonable in light of the plaintifTs injuries 
and the likelihood of the jury award being 
upheld on appeal. Criterion Ins. Co. v. 
Laitala, Sup. Ct. Op. No. 2599 (File No. 
6014' x.58 P.2d 112 (1983).

Re< uction o f settlement by nmount 
o f pr or settlem ent — Neither this sec­
tion, 09.16,040 nor common sense 
requir !s that one settlement be reduced by 
the amount of a prior settlement. 
Continent J Ins. Co. v. Bayless & Roberts, 
Inc., Sup. Ct. Op. No. 2032 (File Nos. 2922, 
2923), 608 P 2d 281 (1980).

Applied in Alaska Airlines v. Sweat, 
Sup. Ct. Op. No. 1464 (File Nos. 2912, 
3103), 568 P.2d 916 (1977).

Quoted in Insurance Co. of N. Am. v. 
State Farm Mut. Auto. Ins. Co., Sup. Ct. 
Op. No, 2675 (File No. 5700), P.2d 
(1983).

Cited in Howey v. Uniled States, 481 
F.2d 1187 (9th Cir. 1973); Mncey v. United 
States, 454 F. Supp. 684 (D. Alaska 1978).
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§ 09.16.010 C o d f . o f  C i v i l  P r o c e d u r e  § 09.16.010

and the indemnity obligor is not entitled to contribution from the obli­
gee for any portion of the indemnity obligation.
(g) This chapter does not apply to breaches of trust or of other 

fiduciary obligation. (§ 1 ch 80 SLA 1970; a m  § 13 eh 59 SLA 1982)

Effect o f amendments. — The 1982 Legislative history reports. — For
amendment substituted "of for "or" in the report on ch. 80, SLA 1970 (SSSB 245
first sentence of subsection (0. IFCC]), see 1970 House Journal, p. 437.

NOTES TO DECISIONS



A l a s k a  S t a t u t e s

(tight or tortfeasor initially causing 
injury to recover indemnity cr 
contribution from medical attendant 
causing new injury or aggravating injury’ 
in course of treatment, 8 ALR3d 639.

Tortfeasor’s general release of 
cotortfeasor as affecting former's right of 
contribution ugainst cotori feasor, 34 
ALR3d 1374.

Validity and effect of agreement with 
one cotortfeasor setting aside his maxi­
mum liability nnd providing for reduction 
or extinguishment thereof relative to 
recovery against nonagrecing cotortfeasor, 
65 ALR3d 602.

Legal malpractice: defendant's right to 
contribution or indemnity from original 
tortfeasor, 20 ALR4th 338.

Collateral references. — Liability of 
several persons guilty of acts one of which 
alone caused injury, in absence of showing 
sb to whose act was the cause, 5 ALR2d 98.

Release of, or covenant not to sue, one 
primarily liable for tort, but expressly 
reserving rights against one secondarily 
liable, as bar to recovery against latter, 20 
ALR2d 1044.

Release of on of joint nnd several 
defalcating tort asors as releasing 
insurer which we? surely on fidelity bond 
of each, 35 ALR2< U22.

Insured's releat, of tortfeasor before 
settlement by insur r as releasing insurer 
from liability, 38 Ai Vt2d 1095.

Manner of crediting one tortfeasor with 
amount paid by another for release or 
covenant not to sue, 94 ALR2d 352.

Sec. 09.16.020. Pro rata shares. In determining the pro rata 
shares of tortfeasors in the entire lia.,.lity
(1) their relative degrees of fault shall not be considered;
(2) if equity requires, the collective liability of some as a group 

constitutes a single share; and
(3) principles of equity applicable to contribution generally shall 

apply. (§ 1 ch 80 SI-A 1970)

NOTES TO DECISIONS

Contract providing for indemnity 
liability not precluded. — See note 
under heading "Contract providing for 
indemnity liability not precluded" 
following chapter analysis. City of Juneau 
v. Alaska Elec. Light & Power Co., Sup. 
Ct. Op. No. 2265 (File No. 4795), 622 P.2d 
954 (1981).

Rule of joint and several liability not 
abrogated. — This chapter introduced 
the concept of pro rata contribution among 
tort-feasors but it did not abrogate the doc­
trine of joint and several liability which 
ultimately makes each concurrently negli­
gent defendant liable for the whole of the 
plaintifTs loss where the co-defendants 
turn out to be insolvent Arctic Structures, 
Inc. v. Wedmore, Sup. Ct. Op. No. 1993 
(File Nos. 3633, 3654), 605 P.2d 426 
(1979).

Or judicially modified. — In light of 
Alaska's existing pro rata legislative 
scheme for apportionment of damages 
among joint tort-feasors and the public 
policies implemented by the legislation, 
the common law rule of joint and several 
liability should not be judicially modified. 
Arctic Structures, Inc. v. Wedmore, Sup. 
Ct. Op. No. 1993 (File Nos. 3633, 3654), 
605 P.2d 426 (1979).

Stated in Macey v. United States, 454 F. 
Supp. 684 (D. Alaska 1978); Criterion Ins. 
Co. v. Laitala, Sup. Ct. Op. No. 2599 (File 
No. 6014), 658 P.2d 112 (1983).

Cited in State Mechanical, Inc. v. Liq- 
» id Air, Inc., Sup. Ct. Op. No. 2684 (File 
Nos. 6145, 6172), P.2d r  383).
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§ 23.30.050 A l a s k a  S t a t u t e s § 23.30.055

Collateral references. — 82 Am. Jur. 
2d, Workmen's Compensation, §5 407- 
425.

101 CJ.S., Workmen's Compensation, 
»  918-935.

General or Bpccial employer’s liability 
for compensation to injured emj)li>y~e. 3 
ALR 1181; 34 ALR 768; 58 ALR 1467; 152 
ALR 816.

Concurrent or joint employment by sev­
eral employers. 30 ALR 1000; 58 ALR 
1395.

Specific grounds for commutation of 
payments under workmen's compensation 
^.t. 69 ALR 547.

Duty of receiver of self-insured employer 
to continue payments under workmen's 
compensation nward made prior to 
receivership. 94 ALR 863.

Fraud or mistake respecting amount of 
compensation to which employee was enti­
tled as ground for release from settlement 
or compromise of claim. 121 ALR 1270.

Insurance carrier’s liability for part of 
employer's liability attributable to viola­
tion of law or other misconduct on his part. 
1 ALR2d 407.

Sec. 23.30.050. Employer’s liability despite negligence of a 
third party. The liability of an employer for medical treatment is not 
affected by the fact that the employee was injured through the fault or 
negligence of a third party not in the same employ, until notice of 
election to sue has been given as required by AS 23.30.015(a) or suit 
has been brought against the third party without giving notice. The 
employer has, however, a cause of action against the third party to 
recover any amounts paid by the employer for the medical treatment 
in like manner as provided in A S  23.30.015(b). (§ 6(4) ch 193 SLA 
1959)

NOTES TO DECISIONS

"Recover” means payment. — The 
employer i b  subrogated to the right to 
"recover,” and the word "recover” means to 
get damages or compensation; not a judg­
ment hut the benefits of a judgment. It 
means payment. Andersen v. Pacific S.S. 
Co., 8 Alaska 291 (1931), decided under 
former law.

Employer is necessary party in 
action against third party. — By reason 
of the fact that the act gives to the 
employer the right to recover of a negli­

gent third party the nmount he has paid 
the employee, the employer is a necessary 
party to the action, which involves and 
should bind all parties upon the questions 
of defendant's negligence and the damages 
sustained by the plaintiff. Andersen v. 
Pacific S.S. Co., 8 Alaska 291 (1931), 
decided under former law.

Cited in Matanuska Elec. Ass’n v. 
Johnson, Sup. Ct. Op. No. 173 (File No. 
278), 386 P.2d 698 (1963).

Collateral references. — 81, 82 Am. 
Jur. 2d, Workmen’s Compensation, 
§§ 65-72, 403, 429-440.

101 CJ.S., Workmen’s Compensation, 
§§ 992-1011.

Sec. 23.30.055. Exclusiveness of liability. The liability of an 
employer prescribed in A S  23.30.045 is exclusive and in place of all 
other liability of the employer and any fellow employee to the



§ 23.30.055 L a b o r  a n d  W o r k e r s ’ C o m p e n s a t i o n  § 23.30.055

employee, the employee’s legal representative, husband or wife, 
parents, dependents, next of kin, and anyone otherwise entitled to 
recover damages from the employer or fellow employee at law or in 
admiralty on account of the injury or death. However, if an employer 
fails to secure payment of compensation as required by this chapter, an 
injured employee or the employee's legal representative in case death 
results from the iiyury may elect to claim compensation under this 
chapter, or to maintain an action against the employer at law or in 
admiralty for damages on account of the injury or death. In that action 
the defendant may not plead as a defense that the injury was caused 
by the negligence of a fellow servant, or that the employee assumed the 
risk of the employment, or that the iryury was due to the contributory 
negligence of the employee. (§ 4 ch 193 SLA 1959; a m  § 1 ch 42 SLA 
1962)

Opinions o f attorney general. — 
While it is true that under the Alaska 
Workmen's Compensation Act, employers, 
including the state (AS 23.30.2G5), are 
excluded from admiralty liability, this 
exclusive liability provision cannot act os 
a limitation on suits against the slate 
under the federal maritime law once the 
state hns unqualifiedly waived its immun­
ity for negligent torts. 1963 Op. Att y Gen., 
No. 28.

So much of this section as limits the lia­
bility of employers in admiralty must be 
considered an invalid infringement on the 
federal jurisdiction. 1963 Op. Att’y Gen., 
No. 28.

All employees on the Alaska ferry sys­
tem who meet the classification of seamen 
or n embers of the crew within the scope of 
the Jones Act, 46 U.S.C. S 688, have an 
exclusive federal remedy within the terms 
of the Jones Act to the exclusion of the 
Alaska Workmen’s Compensation Act,

except as to those iryuries that occur in a 
situation of only local concern or fall 
within the "twilight zone" between local 
and federal jurisdiction. 1963 Op. Att’y 
Gen., No. 28.

The "twilight zone" between local nnd 
federal jurisdiction encompasses all those 
employments for which a reasonable argu­
ment can be made both for and against the 
application of a “late workmen’s com­
pensation low. 1963 }p. Att’y Gen., No. 28.

Seamen who come within the federal 
muritime jurisdiction for tort claims under 
the Jones Act, 46 U.S.C. S 688, can waive 
the federal remedy and elect to proceed 
under the Workmen’s Compensation Act. 
1963 Op. Att’y Gen., No. 28.

State ferry employees, who would be 
classified by their shore duties as 
longshoremen or harbor workers, are not 
subject to the Longshoremen’s and Harbor 
Workers' Compensation Act, 33 U.S.C. 
§ 901 ct seq. 1963 Op. Att'y Gen., No. 23.

NOTES TO DECISIONS

Constitutionality. — There is suffi­
cient justification for the workmen’s com­
pensation scheme, including the 
"exclufive liability" provision, for it to 
pass muster as having a rational basis — 

irven under the "less speculative, less def­
erential, more intensified means-to-end” 
application of that test. Wright v. Action 
Vending Co., Sup. Ct. Op. No. 1224 (File 
No. 1325), 544 P.2d 82 (1975).

The only classification in this section is 
that separating work-related and 
nonwork-related ir\juries. There is nothing 
inherently "suspect” ebout this classifi­

cation, n. r is appellant’s right to sue for 
loss of consortium so "fundamental" as to 
require a "compelling state interest" to 
uphold statutory interference. Wright v. 
Action Vending Co., Sup. Ct. Op. No. 1224 
(File No. 2325), 544 P.2d 82 (1975).

This section does not discriminate 
against v omen. Wright v. Action Vending 
Co., Sup. Ct. Op. No. 1224 (File No. 2325), 
544 P.fd 82 (1975).

The exclusive liability provision of this 
chaph r does not violate substantive due 
proces» since it has a reasonable 
relatic nship to a legitimate governmental

2s . . § 23.30.055
»

of receiver of self-insured employer 
inue payments under workmen's 
snlion award made prior to 
•ship. 94 ALR 863.
1 or mistake resp -ting amount of 
Ration to which employee was enti- 
ground for release tom settlement 
romine of claim. 121 ALR 1270, 
ance carrier’s liability for part of 
•r's liability attributable lo viola- 
i  w nr other misconduct on his part, 
d 407.

despite negligence of a 
or medical treatment is not 
njured through the fault or 
■ne employ, until notice of 
by A S  23.30.015(a) or suit 
without giving notice. The 
against the third party to 
for the medical treatment 
'15(b). (§ 6(4) ch 193 SLA

d purty the amount he has paid 
oyee, the c: iployer is a necessary 
the action, which involves and 
nd all parties upon the questions 
ant’s negligence and the damages 
1 by the plaintiff Andersen v. 
•S. Co., 8 Alaska 291 (1931), 
nder former law. 
in MaLanuska Elec. Ass’n v. 
Sup. Ct. Op. No. 173 (File No. 
P.2d 698 (1963).

I S., Workmen's Compensation, 
'11.

lity. The liability of an 
lusive and in place of all 
fellow employee to the
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action and which remain unrcsc bed in the opinion These areas include, but are not limited 
to. the necessary modification ol Code of C isil Procedure $$ 1*75 and following relative to 
contribution, settlement pnKcJurev and what constitutes a g»Hxl faith settlement, set o!b 
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Recommendation (§ !'))>

Recommendation J (<j 26>:

Recommendation 4 ( §  3 0 ):

Recommendation 5 (§ 37): 

Recommendation 6 (tj 4 2 ) :

Recommendation 7 (§49):

Recommendation ,Y (§ 67):

( 1 )  A p p ly  “co m p a ra t iv e  n eg ligen ce " in 

c la im s  b a se d  on  str ic t lia b ility , and

( 2 )  in c lu d e  “re c k le s sn e s s” an d  "w illiu l 

m isc o n d u c t ."  sh o r t o f  intentional in ­

ju r y ,  am o n g  the k in d  o f  fau lt capable 

o f  red u c in g , b u t n o  lo n g e r  necessarily 
b a r r in g  recovery .

Retention o f  the "joint and several" li­
ability rule even where the plaintill 
contributed to his injury through his 
own fault.
S ta tu to ry  e n ac tm en t o f  contribution  by 

sh a re s  p ro p o rt io n ed  to  fau lt in  lieu  of 

th e  e x is t in g  sy s tem  o f  contribution 

"p ro  r a t a "  (e q u a l sh a re s .)

A b o lit io n  o f  th e  " jo in t  ju d gm en t"  re­

q u ire m e n t fo r co n tr ib u tio n .

T h e  sh a re  o f  a n y  in so lv e n t o r absent 

to r tfe a so r  sh a l l  b e  d is tr ib u ted  among 

the r em a in in g  d e fe n d an ts and the 

p la in t if f  ( i f  a t f a u lt )  in  proportion to 

th e ir  re sp ec tiv e  sh a re s  o f  respon­
s ib i l i t y .

A  re le a se  en te red  in to  by  the plainiill 
a n d  a  to rtfe a so r sh a l l  d isch a rge  the lat­
te r  from  a l l  l ia b i l i t y  fo r contribution, 

b u t the p la in t i f f s  c la im  ag a in s t  the re­

m a in in g  to r tfe a so rs s h a l l  be reduced 

b y  th e  a m o u n t  o f  th e  re le a se d  

to r tfe a so r ’s  sh a re  o f  the lo ss.

( I )  In  the c a se  o f  a  w o rk  in ju ry  caused  by 

th e  c o n c u r re n t  n e g l ig e n c e  o f  the 

w o rk e r 's  em p lo y e r  an d  a  th ird  party.

( a )  the e m p lo y e r  sh o u ld  be a llow ed  to 

reco ve r from  th e  th ird  party any 

p art o f  h is  co m p en sa t io n  liab ility  

th at e x c e e d s h is  n o t io n a l sh are  o l 

the tort d am a g e s , and

(b )  th e  th ird  p arty  sh o u ld  be allow ed 

to  c la im  co n tr ib u tio n  lo  the extent 

o f  the e m p lo y e r 's  sh a re  o f  fau lt or 

th e  e m p lo y e r 's  w o rk m e n 's cont-

1 11 Ol. 111 HIM, S3: I'M i::i>. IIS Cal Rptr K5H | 1975)
2 .V*v i\ t n e r a th  V. S c i i w s k i / .  CuMi'AkAfiVi. N u . i h . i m i  (1974 l‘*7X Supp )

(hereinafter cited us Si u v . a u  i/|, ii. Woods. Comparative Fault (197$) (hereinafter cited 
as Woods)

J. U V. Yellow Cab Co. 13 Cal. 3d K04,832-34, 532 P M 122*. 1240-47. 119 Cul. 
Kptr K5S, S78-7V (1975) (('lurk. J, dissentirip). See my Vindication in Foret*tin/: Compare 
live X trtffte m r /.<;t/— 11 v Juthaul C/hu iy . M C'ai ii I.. Ri v. 239, 27.3-83 (J476) (hcrcinal- 
ler cued as Fon'*vrd\. l or a critical view ol the court's lundlm̂ of California r ml Code 
f> 1417. sec F.nglard. // v Yellow Cob Co—. / He/oteJ oiuJ Inphirioux Centennial o f  /hr i ’.;//• 
jW nti Cm! (>•«/#•. ft*4 ( At it I. Kiv 4 (1977). Resides California. Alaska. Florida, and 
Michigan adopted comparative negligence judicially, in all cases alter a lengthy juMilie.ttmn 
lor judicial achvisnt. See Kuul/ v Siare. 540 I' 2d io37 (Alas 1975), Hoinnan s tones. 280 
So 2d 4 \I (I la |973i. Kirbs s I.arson, 41X1 Mich <8<. 2>f» N.W 2d fix) (1977)

p en sa lio n  liab ility  whichever is  the smaller ( § 6 5 ) .

( 2 )  I f  th e  e m p lo y e e 's  n e g l i g e n c e  

con cu rred  w ith  that o f  th e  th ird  

p arty , h is  neg ligence  sh o u ld  b e  im ­

pu ted  to the em p loyer so  a s  to  red u ce  

h is  c la im  to re im bu rsem en t ( §  7 0 ),

( 3 )  A ltern a tively , the e m p lo y e r 's  r ig h t  o f  

re im bu rsem en t shou ld  be a b o li s h e d , 

r e g a rd le s s  o f  w hether he w a s  n e g l i ­

g en t o r not, but the th ird  p a r t y 's  tort 

l ia b i l i t y  shou ld  be red u ced  b y  the 

am o u n t o f  w o rkm en 's c o m p e n sa t io n  

p a id  o r p ayab le  to th e  em p lo y e e  

<8 6 7 ).

I . C o m p a r a t iv e  N e g lig e n c e

I. In  L i e. Y ellow  C ah C o .' the  Sup rem e  Court o f  C a l i f o r n ia  a b a n ­

doned  the a l l-o r -n o th in g  com m on  la w  doctr in e  o f  c o n tr ib u to ry  n e g l i ­

gence in  favo r o f  c o m p a ra t iv e  n eg ligen ce , so  that a  e o n tr ib u to r i ly  

n eg ligen t c la im a n t  w a s  no lo n g e r  n ec e s sa r ily  com p lete ly  b a r r e d  l io m  

recovery  but m e re ly  su ffe red  a  reduc tio n  o f  d am age s in  p ro p o rt io n  to 

h is  o w n  sh a re  o f  n e g lig e n ce  fo r h is  in ju ry . B y  th is d e c is io n . C a l i f o r n ia  

jo in e d  a  sp e c ta c u la r  tren d  in  recen t y e a r s  w h ich  to d a te  h a s  b ro u g h t 

th ir ty -tw o  ju r isd ic t io n s  in  the U n ited  S ta te s to adopt so m e  v e r s io n  o f  

co m p a ra t iv e  n e g lig e n c e .2 T h e  in tro d uc tio n  o f  co m p a ra iiv c  n e g lig e n c e  

h a s e n co un te red  an  o v e ra ll fa v o ra b le  response , r an g in g  fro m  e n th u s i­

a sm  to . at le a s t , a c q u ie sc en ce . W h ile  the L i dec is ion  h a s  b een  c r it ic iz e d  

on  th e  g ro u n d  th a t ih e  re fo rm  w a s  a n  c s -c n t ia lly  le g is la t iv e  t a s k . '  it i s  

now  o b v io u s ly  lo o  lu te to a sse rt a  le g is la t iv e  priority . It w o u ld  b e  d e s ir -



warn

able however lo include ;i statutory statement o f comparative nceli. 
gcncc in a comprehensive statute recommended in this Studs.
2. "/’ure" Comparative Negligence. The only really controversial as­
pect ol'the /./decision was the court's choice o f the “pute" form of 
comparative negligence in preference to the “Wisconsin rule" which 
enjoys overwhelming following among the statutes in other states4 and 
the qalifted recommendation o f the defense lobby.4 Under the “pure" 
version, a plaintilf may recover some damages however great his pro­
portion or fault compared with the defendant's: whereas under the Wis­
consin rule a plaintifr can recover only if his negligence is less than the 
defendant's or. under a more favorable variant, is no greater than the 
defendant's'’—in the first case bis share must nol exceed '10'”, in the 
latter 50ff. The "Wisconsin" 49Tp rule is especially prejudicial to plain- 
lilTs because it will continue to bar recovery by cither party in the great 
number o f  automobile collisions where fault is found to be equal in the 
absence o f any "liner tuning." This likelihood is compounded by the 
practice rule in some states requiring that the jury be kept in ignorance 
as to the legal consequence o f a finding o f 5(Ko liability.7 Its harshness 
is further increased by the rule in some stales requiring a comparison 
between the plaintiffs fault and each defendant's separately, so that if 
the plaintilfs share is less than the defendants’ aggregate but more than 
that o f each defendant separately, he still fails to recover.” The other 
variant—the “50rc rule"—which was pioneered by New Hampshire in 
1969 and gained attention especially after Wisconsin switched to it in 
1971. disqualifies only plaintiffs whose fault was greater than the de­
fendant's so that, at least in Ihe common ease of equal fault, both par­
ties can still recover an aliquot share from each other.
3. Proponents o f the "49'7>” and the "5017” rule invoke the moral ar­
gument that it is unjust to permit a party who is more at fault to recover 
anything from another less culpable. This becomes the more plausible 
w hen the party with greater fault also happens lo sutler the greater in­
jury. Suppose the lault ratio in a collision between A  and B was 
25'7.75'f, while A':, damage totalled S 1,000 and B's $5,000, Is it fair

a SeeS( i i w s b i a  -upira note 2. §  .VS, W o o d s ,  supnt note64,3.
4 See the DsTcnsc tts-si-arch Institute's position papers, endorsed hy ihe lniern.Uton.il 

AvSixiation of Insurance {Vun.scl tlAIC), the f-citcfdlion ol’ Insurance Counsel I IK) and 
Ihe Assort,iltun of Insurance Attorneys (AIA I. Ill si'ocsm r t H1 1 oksi 23 I tdhvi anil its suc­
cessor Itisissvsuim Hinik-.r As liman |S||y72r

h Pioneered nr Ness Hampshire, this version pained increased attention a s  the re-ull 
ol us adoption by Wisconsin in 1971. It has since been adopted in Cunnecliciil. Montana. Nevada. Ness terse) und Teens

7, Vi r  tvn'uanh \upro no ic V a' 245 n 21'
S Hu, rule originated in Wisconsin. S e e  Si 11 us I! I . V/I, note 2. .u 7 s. SO, 2*-fi-r,n
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that B should be able to claim SI.250 from A, when A  could only re­
cover $750 from B—in other words, that the guiltier o f the two should
recover more than the other?

There arc two answers to this rhetorical question. First, the degree 
of a defendant's fault and the extent o f the plaintiffs damage are typi­
cally quite unrelated: slight negligence can cause a great deal of dam­
age, while gross negligence may result in only little damage. Nor does 
the law attempt to modify that random relationship: a barely negligent 
defendant will have to pay for the w hole of a large loss limited only by 
rules of "proximate cause." There is no reason for adopting a different 
principle in cases o f contributory negligence. Comparaiivc negligence 
merely requires a sharing (in accordance with the parties' fault) o f each 
party’s separate loss, but is indifferent to the si/.c of their respective

losses.
Secondly, the argument assumes that both parties will be paying 

for their liability out of their own pockets, whereas in all likelihood the 
losses will be borne by insurance carriers. Arguments appealing for 
fairness may carry some measure o f plausibility in their application to 
individuals, but nol to insurers whose function it is to spread the cost of 
accidents and levy premiums on a broad base.
4. A  more pragmatic reason for the defense lobby’s preference fur the 
Wisconsin rule is that it reduces substantially the cost for detendants 
and their insurers. Not only docs it disqualify all claims by a party 
more than 49Ce [or 50‘Tr] at fault, it also arms the defendant s insurance 
adjuster or attorney with a powerful negotiating weapon in beating 
down the demands of plaintiffs, under the risk that litigation may ulti­
mately deny them any recovery whatever. The rule therefore has the 
tendency nol only to disqualify many victims, but to depress the dam­
ages recovercil by most others. Plaintiffs resisting such tactics would be 
driven to litigate. By the same token “pure" comparative negligence 
would tend to promote settlements, since defendants and their insurers 
would be more inclined to compromise when Ihe stakes are so consid­

erably reduced.
Significantly, ail judicial adoptions o f comparative negligence 

opted for the "pure" version.'’ while most statutory adoptions chose the 
“Wisconsin" rule promoted by the defense bar."’ The judicial choice. I 
would suggest, was less likely the result of plaintiff-bias than o f the 
conviction that the Li primaple o f loss sharing proportionate to fault 
should be applied to all eases o f multiple responsibility rather than a d-

V Si t' i' j . ic i i' llc ii ii" tc  3 supra10 A li\i itcd  lo  I'*?? :> found in  l><n*ar<f \tlpru note 3. ;i! 23‘M| n il I 3 A: 4
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milled only by way o f exception lo some cases while the remainder 
continued under the contributory negligence bar. Retention of the 
"pure" version is therefore here recommended.
5 Set-Off A more technical problem with "pure" comparative negli­
gence is how to adjust counterclaims. Under the “Wisconsin” 49'7 rule 
counterclaims for losses arising out of the same accident arc of course 
impossible, but under "pure" comparative negligence and the "50*<" 
rule such counterclaims are quite frequent especially in cases ol auto­
mobile collisions. Suppose that A  and B each sulfer SI00,0(111 of dam­
age and.thut iheir fault is apportioned in the ratio of 30:70. A may 
therefore claim S70.000 from B and B counterclaim 530,000 from A.

Under modern procedure claim and counterclaim would ordina­
rily be set-off a; inst each other.!l with the result that A recovers
540.000 from B and B nil from A. If both parties arc uninsured, this 
result is entirely unexceptionable, indeed desirable, especially if B were 
judgment-proof so as to prevent him from pocketing 530,000 from A 
while defaulting on his own larger debt to A.
6. The equities arc, however, radically different where both parties 
carry liability insurance. The purpose of liability insurance is not only 
to protect the insured against the adverse impact of liability but to as­
sure that the victim be actually compensated for his tort loss instead of 
having merely an empty claim against a judgment-proof defendant 
But to allow set-olf between A's and B's liability insurers would thwart 
the latter function and confer an undeserved windfall on the insurers. 
T o  revert to the preceding example, instead of a total of 5100,000 
(S70.000 to A + 30,000 to B) flowing to the accident victims, only
540.000 will: by the same token, the insurance carriers will together 
save S60.000 at the expense of those they were meant, and paid, to 
benefit.
7. Two procedures arc available to avoid this undesirable result. One 
is to prohibit set-off whenever one or all parties arc insured against 
liability.1-’ The other would attain the same result whenever both par­
ties arc fully insured or solvent but deal more fairly with the not un­
common situation where one or the other party docs not carry adequate 
cover. This procedure was adopted hy the Uniform Comparative Fault 
Act § 3 and is here recommended.14

II. Cf Adams V Cerritos Trucking Co. 79 Cal \pp 3d **57,14$ Cal. Rptr.
(claim b\ tortfeasor A against joint tortfeasor B for V«. Jainapc conditioned on A tlocb.iic- 
ing her share of joint liability to phintil!)

12 5Ve. r y . Barrera v Stale Farm Mut Auto !n- < .•, 71 Cal 2d 65**. 4*6 I’ 2d r*7-* 
7** Cal. Rptr |(H>|I

I1 CimI I tal>ilil> Act of l**h|, | ‘*M Acts, ( »Sc Uicrachtav ill 4|. ^ JH (Ire •
14 Unlike California Slate Bar drjfi tj 4 and S H |*>5** iproposcd Cai < «•»»»
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Its formula is as follows: there shall be set-olf; but "if cither or 
both o f the claims arc covered by liability insurance and an insurance 
carrier's liability under its policy is reduced by reason o f . . . set-olf. 
the insured is entitled to recover from the carrier the amount o f  the 
reduction. Amounts so recovered shall be credited against pertinent 
liability policy limits."15 The underlying principle o f this formula is 
that the insurance carrier would be enriched by the set-olf and must 
disgorge that benefit to its own insured. If, in the preceding example, 
both parties were fully insured. A ’s carrier would pay nothing to B be­
cause o f set-off. The set-off reduced its policy liability o f 5 50.000 and it 
must pay that amount to A. B's carrier must pay the net judgment o f 
540,(XX) to A. Its own policy liability has been reduced by 530,000 and 
it must pay that amount lo B. In this instance, the end result is the 
same as if there had been no el-off. It is different, however, if  wc as­
sume that A's and B’s coverage is only 530,000. In that event. A  re­
ceives 530,000 from his own insurer as in the previous example, but B’s 
carrier pays $30,000 to A  and pays nothing to B; B remaining liable to 
A for $10,000. Under a rule o f "no set-off," A  (who was entitled to 
greater damages) would have fared considerably worse, B better.1'' thus 
“penalizing the party who can pay his obligation, i f  the other party is 
unable to pay."11 Instead, the suggestej formula creates ar. incentive to 
carry adequate coverage, which would be desirable from eve.ybody'r 
point o f view (including insurers').
8. RECOMMENDATION /.• til Statutory confirmation of "pure"comparative negligence and (2) adop­tion of the modified set-off formula in Section J of the Uniform Comparative 

Fault Ad.
9. Fault. Your committee specifically solicited my comments on ihe 
question o f what kinds o f fault were susceptible to comparison under a 
comparaiivc fault regime.'* A t one end o.'thc spectrum, one party may 
have been grossly negligent or even re> fclcss; at the other end o f the

Civ. Proc. § S7M) which would specifically cnaci set-olf in all siUi.aic.i: This proposal was 
of course opposed bv Ihe California Trial Lawyers Association {(TLA I in Ihe committee

bearings.15. The Ingalls hill. A.U. 3M3 (l'J74t, contained altcmaiisc wording: "provided, lhai 
any party whose liability for damages is coseicd hy a policy ol insurance shall be compen­
sated by the insurer lo Ihe client ih.it the party's damages otherwise recoscrable hnsc been 
used lo reduce Ihe insurer's liabilityIlolh huniulas appear ro derive from Ihe Republic of 
Ireland's Civil Liability Act of 1961. 1961 Acts sif the Oireachtas, ch. 41. jj J6(5j,

16. A would have recovered only 530.000 from It's insurer, nothing from hlv own. and
thus been 540,(100 short (4/7 of his loss. 550.000. from A's insurance)

17. llNir-iHM C n so -S R A J IV I F s l o t  A n  8  J. Comment.
IK Lctici Irons Denise Jarman treat intern, hi John Fleming (July 7. |97S|

JIT
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spectrum his liability may he strict (no fault), how can one compare 
either one with ordinary negligence'* Even where both pjrties arc neg­
ligent. their negligence may be related to entirely different spheres, hlc 
the negligent producer of a defective automobile and an inattentive 
driver. Justice Clark has been foremost in focussing criticism oil the 
perplexity of comparing "apples and oranges."1'' The problem has 
been considered in several contexts by California courts:
I" S tria Liability. Most important was the decision in Dah i hen 
i'll/ Moran Corp.'-" that a plaintitTs contributory negligence ssould 
once I  t. icduce his damages against the manufacturer of a car. strictly 
liable lor a defectively designed latch. Prior to /.;. contributory negli­
gence other than continued use o f the product after becoming aw are of 
the defect (assumption of risk) or actual misuse was not a defense to a 
claim based on strict liability, although it involved the Quixotic result 
that a negligent manufacturer was treated less harshly than one sued on 
a no-fault theory of strict liability. The problem in Daly was therefore 
whether to retain that rule or henceforth to admit a limited defense of 
comparative negligence. The latter alternative would itself entail the 
somew hat paradoxical result of worsening the position of plaintiffs pui 
siiant to a decision (/./) whose objective and effect had been lo improve 
it. On the other hand, the widespread exclusion of the defense of con­
tributory negligence f-oin claims for strict liability was largely mol • 
vatcd by the harshness o f the all-or-nothing rule as well as by a desire 
not to impede the loss-distributive function of products liability. Since 
Professor Schwartz is submitting a detailed analysis o f the specilic 
problem of products liability to your committee, the fol-oving com­
ments are addressed primarily to the "apples and oranges" argument 
and to general policy considerations.

Justice Richardson, speaking for the majority in D a ly , admitted 
"the theoretical and semantic distinctions between the twin principles 
of stiict products liability and traditional negligence"21 but questioned 
the "insistence on lir.cd and precise definitional treatment of legal con­
cepts."”  For one tiling, there had been "much conccpiualistic overlap­
ping and interweaving’” ’ in this area: for another, contributory 
"negligence" was itself a misnomer since it did not connote breach ol a

19 Aincrn.m Motorcycle Avs'n v. Superior I nun, 20 Cut. 3,1 578, 616. |7. 57s I* 7-1 
- ’i s1* 21. 146 Cat. Rplr 1X2.2064)71 197.MtCI.irk. I . dissenting); I7.rly v C,cnef.il XI,-lor'
< .-tp . 20 Cat 3d 725.74(1-50 575 H. 2d ll»>2. 1175-77, 144 O l  Kptr. 3MU. J')3-VS Il-J’ SI 
a l.irL J, concurring!

2-1 20 Cat 3d 72S. 575 l>2.1 ll<>2. 144 Cat Rplr 0>U(IOtK|
21 U  at 734. 575 I' 2d 41 1107. 144 Cat Kpir at 1S5
22 /..'
23 U  al '>5. 575 I’2d .11 111.7. 14-1 Cat Kptr. .it 3X5
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duty to another and was therefore different anyway from "actionable 
negligence” by a defendant, Comparative "fault" would therefore 
have been a better term: or. better still, "equitable apportionment or 
allocation of loss."-'4 Hence, instead of "matching linguistic labels," it 
was more useful to “examine the foundational reasons underlying the 
creation o f strict products liability in California to ascertain whether 
the purposes of the doctrine would be defeated or diluted by adoption 
of comparative principles.*"5 Justice Richardson’s opinion concluded 
that these coals would nol be frustrated, inasmuch as the plaintilf 
would continue to be relieved of proving the defendant’s negligence, 
“defenseless" plaintilfs would still be protected except for a reduction 
of damages proportionate to their own fault, and the cost would still be 
spread among society.

After dismissing the contention that the admission o f comparative 
negligence would lessen the manufacturers’ incentive to produce vafc 
products, the court addressed the claim that, "as a practical matter, tri­
ers of fact, particularly jurors, cannot assess, measure, or compare 
plaintifTs negligence with defendant’s strict liability.’” '’ Pointing to the 
federal experience under the maritime doctrine of unseaworthiness. 
Richardson J. concluded that jurors were quite capable of undertaking 
a fail apportionment of liability. This view is evidently shared by a 
preponderant number o f courts in other states,27 by many scholars2* 
ana by the draftsmen o f the Uniform Comparative Fault Act which 
defines fault as including "acts or omissions that ate in any measure 
negligent or reckless toward the person or property of the actor or 
others, nr that subject a person to strict liability."-'1 
IF TTc contrary viewpoint was forcibly put in Daly by the dissenting 
opinions o f Jefferson. J. and Mosk. J .’" The former stressed the diffi­
culty faced by jurors in comparing negligence with strict liability and

24. U. ,\l 736. 57S l-2d al I 168. 1-4-1 Cal Rplr ai 356. Il is noublc ihal Ihe American
wage uf "ciirnpiirathe negligence ’ stands at.mc, in Tngland and ihe Commonwealth ii is
called "apportionment."

25. tJ
26 t.t al 7)8. 575 I’ 2d a: 1170, 144 Cal. Kpti at 3X8.
27. /■/ al 73*1-411. 573 p :<j al 1170-71, 141 Cal. Rplr .11 3X8.59, Tlm view is also 

shared hy m**'l foicign toiinlrics with substantial cvpcricncc of this problem. See Iinnorc. 
Cm ianen o n j  Sem uenen  o j Oiimofe, in I I  I s r i  ir .s rn lN A L  I n i y ii .o P I II I - i l l  Comp\n v  
7!V| L.sw y 173 (1*172) (hereinafter cued as llnnote|

28 20 Cat. 3d al 74041. 575 I* 2d al 117|. 144 Cat Rplr al 38*)
2*1. U n o o i im  C o m p i s r s i i v i  I - v o i . i  A o r  §  l|b). See Jbo  California Stale liar drall

II I (S il 775j which applies comparative fault lo "all tori actions " The accompanying 
common specifically argues lor inctusiun of slrnl liability

30 20 Cal 3d at 75<> 57. 575 I*2d al 1177-81. 114 Cal. Rplr .11 3*15-*!*) Ilcllc'Hin. J, 
eoncurimg in pari, dissenting in part), lit al 757.64. 575 I*.2d al 1181-86 144 Cal Itpu at 
39*7.41)4 iMosk. J dissenting!
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the resulting unpredictability and inconsistency of verdicts; the latter 
predicted substantial prejudice to plaintiffs because the mjjoritv deci­
sion handed a powerful and "boilerplate" negotiating ploy to defend 
ants and thus undermined the protective function o f strict products 
liability.
12. Clearly, the issue is one of policy, nol semantics. If one views 
strict liability as an exceptional deviant from a central principle ot lia­
bility based on fault, the plaintiffs fault nol only seems relevant but 
may invite the conclusion that il should actually exclude all liability of 
the tortfeasor. Thus it is ihe preponderant view that a tortfeasor liable 
without fault is entitled to a full indemnity from a negligent 
tortfeasor.51 but n is o f  course notable that the issue in that context does 
not affect the victim and therefore does not impinge as directly on any 
protective purpose of the strict liability rule. Hence where the issue is 
not between joint tortfeasors inter se, but between defendant and vic­
tim, the real choice is between the "risk" and the "insurance" theory of 
liability.

Under the risk theory, the plaintiffs negligence would be taken 
into account when the basis o f the tor ,'casor's strict liability is the risk 
created by his activity. That risk is of *ourse all too obvious in the case 
o f defective products, so obvious indv I that the liability is frequently 
distinguished from "absolute" liability and some courts have even lik­
ened it to "fault" liability, sufficient on any account for comparing 
fault.'5 This theory has its strongest proponent in Germany. Some of 
the German statutes creating strict liability specifically provided for the 
defense of comparative negligence, but the principle has long since be­
come one of general “common law" application.W eighed on the 
side of strict liability is the “enterprise risk" (Rctricbsgefuhr). e.p. the 
risk posed by driving an automobile, truck or train, fly ing an airplane, 
or transmitting gas or electricity. This is counted against plaintiffs no 
less than defendants," so that in an automobile collision even an “in­
nocent" driver ordinarily suffers a reduction in his claim against an­
other negligent driver. Even the “conceptual" problem has been cased 
because, according to the official theory, what is being compared is not 
fault but causative effect. Thus the reduction or extinction of liability

.il .VY<* Kiv«cl. ( 'ontnl'iiihtn anil Indcrm tfit'tuian Among Stm  dv U a b lf l)vfcndan:s. in 
|ft f «M llll f>i i»*.v| IV' (1975). fartHorJ. mpra note V at 271) n.MS 

'2 SW Hitmuc. tupra note 27
VI lVwor> \ Hunt Wesvoti I tj>, M Wi<* ?J M2. 219 N W.2J V)J (|u“.t> I he V*is- 

cormn statute authurim compjumc negligence only with lopccl to 'Vl.mn* lû ed on 
negligence ”

VI II note, tupnt note 27.
Vs o 2 S< IttJ.PHIiHf 4K» (VI Oil |9/i9|

depends on the injured party’s contribution to the harm, and even gross 
negligence does not wholly exclude liability.

The competing "insurance" theory stresses the protective purpose 
of the strict liability rule which arguably should nol be impaired by the 
threat of reduction for the injured party's fault This view appears to 
have the largest following in the United States where traditionally the 
plaintiffs contributory negligence has been regarded as irrelevant to 
claims based on strict liability.56 But as already pointed out. the chief 
motivation in the past appears lo have been to escape the drastic clfecl 
of the all-or-nothing rule ralher than any philosophical commitment. 
Moreover, the ease law was sparse and unimpressive until strict liabil­
ity received its mighty boost in its application to defective products. 
The problem is therefore essentially novel in Ihe United States.
13. Unfortunately, the debate in Daly did not yield an adequate 
justification of the opposing views. Only Mosk, J. put the "insurance" 
theorem clearly into the forefront of his dissent; Jefferson. J. alluded to 
it" but only to explain briefly why he preferred to allow the plaintiff to 
recover in full rather than bat him completely, his main point being to 
continue the all-or-nothing rule for want of any practical method of 
comparison. On the other hand, the majority was bent only on defend­
ing the practicality of comparison and the negative proposition that it 
would not impair the efficacy of strict products liability. It assumed as 
an incontrovertible premise that the Li rationale was otherwise applica­
ble to strict liability. It thus failed to propose u sound theoretical foun­
dation for making Ihe required comparision and floundered amidst 
such terms as "comparative fault" and "equitable apportionment” as 
better alternatives to “comparative negligence."

The risk theory would have furnished such a needed foundation, 
as would perhaps a nod toward causation as an auxiliary criterion for 
comparison. Notably, the English legislation avoided this impasse by 
employing (he more open terminology that the damages “shall be re 
duccd to an extent as the court thinks just and equitable having regard 
lo the claimant's share in the responsibility of the damage."-5" More­
over, the same legislation defines fault as consisting in "negligence, 
breach of duty or other act or omission which gives rise to liability in 
tort."5'* This has enabled courts to have regard not only to the parties' 
fault in ihe conventional sense, hut also to the causative potency of

3ft. Viv Iti stvii Ml m (Si < ost>) mi Low is S 402A. Comment n.
37 20 C.il 3d at 75ft-57. 575 I* 2J at I  I N I .  144 Col Kptr. a l  319 (Jefferson. ». conwur-

ftng in part, liisvcntini: in part)
38. Law Reform (Contributors Negligence) Act. !'M5. N A: •> (ieo ft. c 2\ ij I
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their conduct, the fact -that the impact of reduction on the plaintilf i>
quite different from that on a defendant (who is insured) and other
considerations relevant to fair loss distribution. As already pointed
out, the Uniform Comparative Fault Act specifically includes strict lia­
bility in its definition o f fault.4"

14. Oddly enough, neither side in the Daly debate took issue over 
w hether reduction on account o f contributory fault would advance the 
cause o f accident prevention. The argument that il would has heen .1 

staple o f the new school o f lawyer-cconomists who seek liability rules 
that would prontoie the most "efficient" accident preventive responses 
by potential plaintiffs and defendants." Their argument typically as- 
sumcs rational responses bv the affected parties to given choices, such 
as that users o f a product will exercise greater care in self-protection 
under the threat of reduced damages. Professor G. Schwartz recently 
explored but convincingly demolished this utilitaian argument as an 
unrealistic foundation for the defense of contributory negligence in any 
of its forms.-12 This does not, o f course, preclude other justifications, 
such as a sense o f fairness that one who claims compensation front an­
other for having created an unreasonable or excessive risk should not
expect the law to ignore completely his own contribution in foolishly 
bringing about his own injury.

15. Strict liability may raise a problem in the context not only of con­
tributory negligence but also o f contribution. A  strictly liable defend­
ant may seek contribution from a negligent joint tortfeasor, and vice 
versa. Pro-/./ law was largely distorted by distinctions between "pri­
mary and secondary" or "active and passive" negligence, and by the 
all-or-nothing dilemma where contribution was not available. It was 
this very confusion which pr mpted the New York and California 
courts in Dote and American Motorcycle to make a nciv start under the 
banner o f "partial indemnity.” The California Supreme Court in American Motorcyc'' specifically stressed the need for a new start alter 
commenting at length on the unsatisfactory prior decisions dealing with 
products liability defendants.-'’ These decisions can therefore no 
longer provide any guidance for the future.

aa. See noie 2" .V accompanying levi supra.
11 ly . R l’osNin. Economic Asuv.ii or l ew 123-24 t2tl cd l’>77|, t>en»ci/.

Ithtn Diu't t i .  Hute pf laabitUy Matter?, in I J t.lA, \! S ri'o . 11. 27 (1-1721
12 Schwartz Optmbutorv and Caniparanvf Reptt^enee. X7 V ,\i t I. I i>'i7|t'l7si
•1.1 Aincln.au Mntarcsilc AvCn v, Superior Couit, 20 Cat. 3d S7S. s’)I -O') S"s I'2d 

s vo, ')o7 12. MfiCal. Rpu L-2. I'Ri-uS (1M7X) See especially in anals ms of I'oul Motor' *’
I Poeschl. 21 Cat. App <d (.-<1, Cal. Rplr 702 (I‘>7I| See aha Note. /V.n/m" t.iaMiii 
Cernfarutne Sey/puntr, an./ the.'UeKtittpri t'J Oarnuyes.Irrwng Multiple t.'i/en.t.i’ii* SO S I'll I. Ri.s. 73 (P»7»u
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In accordance with the preceding discussion, therefore, there is no 
longer any good reason why a strictlv-li.iblc defendant should necessar­
ily either have to bear the whole or none the loss concurrently 
caused by his defective product and the negligent com .ict of another 
tortfeasor. In particular, not even the "insurance" theory of strict lia­
bility would militate against contribution since it is not w ithin the pro­
tective purpose o f the strict liability rule to protect anyone other than 
the victim, least o f ail anyone whose negligence contributed to the in­
jury. This view w as recently adopted by the Supreme C ourt of Illinois 
in Skinner v. Rccd-J'rentice Division Package Machntcn < . . “ allowing 
contribution to the manufacturer of defective machinery again it a neg­
ligent employer.-" As that court saw it, "the public policy considera­
tions which motivated the adoption of strict liability were that the 
economic loss sufTered by the user should be imposed op the one who 
created the risk and reaped the profit. When the economic loss of the 
user has been imposed on a defendant in a strict liability action the 
policy considerations arc satisfied and the ordinary equitable principles 
governing the concepts of indemnity or contribution are to be 
applied."1'’

On the facts o f Skinner, contribution rather than indemnity a p ­
peared the proper solution. Significantly, the court regarded causation 
as the criterion for apportioning the loss.17
16. Willful Misconduct. So far there has been little judicial clarifica­
tion of the converse situation, namely, the effect of grosser forms of 
fault by the pNintifV One problem area concerns the supply ol liquor 
to a person who is obviously intoxicated, iu violation o f business A: 
Professions Code §25602 (since partially repeated).4- in Kindt i Kauffman*'' the court of appeal upheld a demurrer to a claim for per­
sonal injuries sustained in an automobile accident by a bar patron whc 
was obviously intoxicated when supplied with liquor by the defendant 
bartender. The cou-t held that no duty was owed to suelt a patron and 
that an adult bar customer who voluntarily becomes intoxicated is

ft. 37-1 N 11.2,1 437 (III. |-»77|
45. 1low itt reconcile contribution or indemnity with the employer's immunity unde* 

the workmen's compensation statute raiv another issue discuss *J hi Section VIII or this 
Study. Sec notes I3N-W> accompanying text infra

•Vj. 374 N I. 2d at *141 (citations omitted)
47. **JT|hc governing equitable principle require that ultimate liability be apportioned 

on the basis ol the relative degree lo which the detective product and the employer’, conduct 
prosmutc!y caused (the injuries)" *74 N I. 2d at 442

48. .Ver |*)7X Cal I ego Sets clt. ‘*29. at 3244 (West) (amending Cm , It's A I'hmi 
Com tj25f*02.C\i i in  Com 17141,/*/. til al 3245 (to be codified as C vi llt s a 
Funr C (tin 2*m>2 I - 3)

4‘). 57 t'al App Ad .‘■.as, 12̂  Cal Kptr no3(l'i7M
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guilty, as a matter of law. nol o f mere negligence but o f willful miscon­
duct. liven alter Li. such conduct remained an absolute bar to recov­
ery. whether the defendant was himself guilty merely of negligence or 
also o f willful misconduct; in short, there was no rule of comparative 
wtlllul misconduct. However, in Ewing r. Clover leaf Howl"' the 
supreme court disapproved of two propositions in Kindr. it held ( I> 
that bartenders did owe a duty to their patrons no less than to third- 
parties endangered by their patrons,'1 and (2) that a patron docs not 
necessarily, as a matter of law, commit willful misconduct in consum­
ing liquor even when bent on deliberately becoming drunk.'-’ In conse­
quence, if the jury concluded that the patron's conduct was merely 
negligent but the bartender's amounted to willful misconduct, such 
willful misconduct would remove the bar of contributory negligence in 
accordance with pre-Li law. The court did nol venture any comment 
on the likely outcome o f such a ease under the Li rule.

The Uniform Comparative Fault Act applies the "comparative 
fault" regime to all “acts or omissions that are in any measure negligent or reckless toward the person or property of the actor or others."" It is 
doubtlul whether "reckless" was not intended to include also “willful 
misconduct"; at any rale there is no policy reason why it should not, 
only intended injury or self-injury should be excluded. But for the sake 
o f clarity, it would be advisable to include in any adoption of the Uni­
form Act in California a specific reference to “willful misconduct." a 
term less familiar in other states.
17. The application o f "comparative negligence" to forms o f aggra­
vated fault may occur in three different situations. First, the defendant 
may be reckless, but the plaintiff merely negligent. The pr e-Li rule 
which allowed the plaintiff to recover in full was dominated by the all- 
or-nothing dilemma. Since this compunction has now disappeared, it is 
possible to combine reduced recovery for the plaintiff with liability for 
the defendant. T o  say that recklessness or willful misconduct is fault of 
a different kind rather than degree was merely a rhetorical device 
which is no longer necessary to do justice in this situation.

The second situation is the converse: the plaintilf being reckless 
but the defendant merely negligent. Under prc-/.f law, the plaintilf

Ml 211 Cat JJ .IS'). 57: R2U 1155, M3 Cat. Rpir 13 ll')7sl
51 /,/ .11 -tut. 572 P.2d at 1161. 143 Cal llpll al N
52 /■/ al -lid, 572 P 2d al 1163. 14.3 Cal Rpir al 21
VV U n i f o r m  C o m i ' a u a t i v i  I * a w  i Ai I § 1(h), The '.line conclusion could he in 

(erred, hut lc.v> clearly Ironi the California State liar draft’s open-ended definition of fault a- 
*‘an\ act or omtssnm . 'vltich constitutes breath ol any dt*t> $2. * The comment to
S 2 docs not advert to the problem )

could nol recover if merely negligent, a fortiori if reckless. Under the 
comparative negligence formula, il will now be possible to allow him to 
recover albeit substantially reduced damages. Aggravated fault is still 
fault that can and should be brought into comparison with lesser fault, 
regardless o f its label. Significantly, a recent Swedish reform allows 
reduction of damages no longer for ordinary negligence at all but only 
for gross negligence and the like.'4 Thts distinction is based on the view 
that the impact o f reduced recovery for a plaintiff who is typically nol 
covered by insurance is too punitive to be justified except in case of 
glosser forms of misconduct. In the United Stales where social security 
benefits arc far less available to accident victims than in Sweden, this 
reasoning has. if anything, added force.

The third situation is one where both parties arc guilty o f reckless­
ness or willful miseonducl. as is likely to be the case of the bartender 
and intoxicated patron. Here two solutions are possible: either to com­
pare the two equal types o f fault or to deny all recovery. The latter 
alternative, as already related, appealed to the court o f appeal in Kindt 
p. Kaujfnum}'’ It likened the situation to persons who engaged in a 
joint illegal enterprise, such as speeding and prize fights, where the 
traditional rule has been to dismiss all claims on the maxim t’.v turpi causa non oritur actio. To  allow recovery, even reduced recovery, 
would not only offend morality, but tend to encourage patrons to exces­
sive consumption or liquor. Nor would liability provide a deterrent to 
tavern owners who would simply pay higher insurance premiums and 
pass the cost on to the public. The dissenting judge. Friedman. J.. on 
the other hand, believed that, while Business &  Professions Code 
§ 25602 was ineffective as a criminal or licensing provision, a civil sanc­
tion would stimulate the tavern owner’s responsibility in conjunction 
with the comparative negligence rule. Clearly, the is .tie is one of policy 
which might well be left to the courts to work out on an ad hoc basis. A 
specific provision to deal with joint illegal enterprises involving "willful 
misconduct" is not therefore recommended.
18. I do not propose to discuss the relation between contributory neg­
ligence and voluntary assumption of risk This topic has been exten­
sively-debated by courts and commentators.''' 1 am in lull agreement 
with the proposal of the Uniform Comparative Fault Act to include in 
the definition o f fault in Section 1(b): "unreasonable assumption o f 
lisk not constituting an enforceable express consent."

54. Ion Liability Act. ch ft. 1 1,147,5)
55 57 Cal App. 5it >45. 12') Cal HpU. Ml (
5ft /.'v , Sc me MU/. \upra note 2. Ijb'J I- ' a) I5.V7J \  Supp 5.Cft|. Wmiii’i iryru

note 2, at «» I 11. /■ •t'Hvnf, Mfrtj note ' at 2W* ft7.
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(for obvious reasons) made his parents co-defendants, the defendant 
had no cause o f action against them for contribution.'*’ The court of 
appeal reversed, holding that the rationale of Li required the abroga­
tion of joint and several liability for concurrent tortfeasors:'” first, be­
cause any individual defendant's liability should no longer exceed las 
own share of fault any more than a plaintiffs: secondly, because a 
plaintiff guilty o f contributory negligence did not have the same equity 
as a totally innocent victim in claiming lo recover his full damages 
from any one o f  several co-tortfeasors. For this reason, the court's so­
lution was expressly limited to situations w here a plaintiff was himself
at fault.

Eventually the supreme court, though affirming the writ of man­
date. differed radically from cither of the courts below rtgarding the 
resolution of the problems raised.'"2 In an opinion by Tobnner, J.. the 
court held that (I ) the Li rationale did not warrant abolition o f the 
joint and several liability of concurrent tortfeasors, regardless of 
whether the plaintiff was himself at fault.'” (2) a defendant could claim 
"partial indemnity" from a concurrent tortfeasor for his apportioned 
share o f fault.'” notw iihstanding the directi m of Code of Civil Proce­
dure §§ 875-87fi that contribution he allocated "pro rata" (i.e. accord­
ing to the number of defendants) and not in accordance with their 
individual shares o f fault;'’' (3) such "partial indemnity" can be 
claimed from a co-tortfeasor even though he has not been made a 
party-dcfcndant by the plaintiff, notwithstanding the requirement of 
Code o f Civil Procedure tj 875 tha: corn bution is limited to tortfeasors 
who have been held liable in a joint judgment:'’'’ (4) a good faith settle­
ment with one tortfeasor released him from all liability to share with 
co-tottleasors but reduced the plaintiffs claim against such co- 
tortfcasors only by the amount of the settlement, not by the settlor's 
share of fault: in both respec's adopting for "partial indemnity" the 
policy laid down for contribution by Code o f Civil Procedure § 877:'1’ 
(5) the plaintiffs share o f fault must be determined by weighing his 
negligence against the combined total o f all causative negligence, not

W. .><*!• I fiorninn v. uuvc, o<> f ,t,r    (
6| I 35 (  j ) ,  Rplr. 497, 503, 5i» (Cal. App. 1977) The coun granted ni.ind.tie lo allow 

ll»c joinder .'it ihe croumi that it was desirable to !i\ the iharc of the crmvdcfcndani
62. 20 l ui Jd 57*. 5*>S l» .M K-w. t.16 Cal Rptr IS2 (1978).
63. IJ  j \ 586-4!, 57* I* 2d at 903-07. 146 Cal Kptr al 186-90
M / J  at 591-99. 578 I12d .it 907-12. 146 Cal Rptr. at 190-95
65. /,/ at 599 605. 578 |» 2d al 912-16. 146 Cal Kptr. at 195-99.
66 /,/ a| 605-07. 578 l».2d al 916-18, 146 Cal Kptr al 199 201.
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19. RECOMMESDATIOS 2: //> Apply "comparative negligence"toclaims base J on stria liability at:./ include "recklessness" and ' il;‘ul misconduct." short of intentional in jury, among the kind uf fault capable of reducing, but no longer necewanb barring recovery.
II. American Motorcycle

20. The Li cour* deliberately refrained from addressing it. elf to the 
several problems aiscd by the introduction o f comparative negligence 
in multi-party situations. It noted that such problems "lurk in the 
background" but directed the lower courts to apply the Li rationale to 
unsettled questions in a practical manner.*' A  weighty argument in 
favor o f legislative rather than judicial introduction o f comparative 
regligcncc has been precisely the need to deal with the whole complex 
o f incidental issues in one blow instead of countenancing a protracted 
period of legal uncertainty. This pessimistic prognosis revealed iixell jv 
only too true: hundreds o f cases came to clog trial courts in the next 
two years in anticipation o f an authoritative resolution ol issues that 
were hopelessly dividing intermediate courts of appeal ' Nothing 
whatever was gained by this postponement, since the i s s u e s  were Iron', 
the start unlikely to be clarified by protracted reflection or practical 
experience. It was none too soon when the supreme court in A m erican  Motorcycle Association Superior Court'" at last had an opportunit) •'! 
addressing these tardy issues.
21. In American Motorcycle the plaintiff, a teenage boy. sought to re­
cover damages for serious injuries he incurred as  participant in a cross­
country motorcycle race for novices. He sued the sponsoring organiza­
tions who (besides denying negligence ano alleging con.ributo-y negli­
gence) sought leave to file a cross-complaint against the plaintilf' 
parents for negligent failure of supervision. The trial court denied the 
motion on the ground that the California Contribution Act, Code o! 
Civil Procedure § 875. allowed contribui on only among to r tfe aso rs  
held liable in a joint judgment ar.d. since the plaintiff himself had not

57 I )  Cat 3il so t. 82J .2 7 .5»2  r .2.1 U S i. 1240-42. 119 Cal. Hpii X5s. s ' :  74 | | 97)> 
ss . American Molnrcydc A nn  v  Snpcn.'i Court. I >5 Cal R p lr.497 (< al App |C77i.

IM .unton Htu n f n -  /.lie, M < j | 3.1 37s. s;s !• .’J vw. I.u. i ..I Rpir is; i pi7s> Sum 
luiigli v. Sup* „uri. <>2 (':»!. z\pp 3il 21). 132 C'.il Kptr •''43 (1976). Safewav Store - * 
NcM Kacc ' • »jI App 34 914. I34(\il Kptr (1976). m  JanJ ucMi'if. 21 <’.»l 14 ‘22.
579 |* 24 441. 146 Cat Kptr. 530(1978)
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only that o f co-defendamsfiut including even ahseni tortfeasors.’ '
The following discussion will an.ilv/e each o f these points in turn.

III. Jdint mid S o  eral Liability

22, The court reaffirmed the traditional "joint and several" judgment 
tulc in its application, after Li. as much to plamtilfs v. ho are guiltv of 
contributory fault as tit those who are completely innocent. It thereby 
differed from the court below which would have allowed eontributorily 
negligent plaintills to retoyci from any one defendant only bis appor­
tioned share of liability. The court advanced three arguments: First, 
it rejected the contentions that since /./ there was now- a basis for divid­
ing damages, namely on a comparative negligence basis, in contrast to 
the prior all-or-nothing philosophy The joint and sev eral liability rule, 
the court said, was long ago extended from ‘joint tortfeasors." in the 
strictest sense of tortfeasors acting in concert, to all concurrent 
tortfeasors who, though acting independently, cause an indivisible in­
jury. (The term "joint tortfeasors" is hereafter used in this Study in the 
more comprehensive second sense). Since the negligence of each was a 
proximate cause o f an entire and indivisible injury, there was no equi­
table claim vism-vis an injured plainiill to be relieved from liability for 
the whole ol that injury. “In c words, the mere fact that it may be 
possible to assign • onte pervert. _c figure to the relative culpability of 
i>ne negligent defendant a compared 'o another does not in any way 
suggest that each defendant's negligent • is not a proximate cause of the 
entire indivisible injury."’1

Hut as Clark. J. pointed out ill his di-sellt.”  this argument by the 
majority proves too much: plaintiffs negligence is also a p ro x im a te  
cause o f the entire indivisible injury, h u t this did not prevent the i.i 
court from repudiating the all-or-notlting solution 
23. T  he court's second argument consists o f two parts first.’ 1 it points 
to the incontestable fact that even alter 1 1 s o m e  plaintills will continue 
to be wholly free of contributory negligence. Hut while these no doubt 
continue lo deserve the benefits ol the "joint and several" liability rule.

rat. h! at i<X) r. 57S I' ,\1 at 'hi/,, |!n , .a K p t r  a IKV
(''> I h i '  t c n n io o lo g v  b .iv  become e u s ! o n t ,v \  h i ( t ic  United States. h y  and large super­

seding A///n in uJiJnni"ot "sohdarv liability "
70 I hat dctr ivn. I.'*’ Cal Rptr «W7 if a! App |977|. bad been influenced bv the

desire .onforin t. the // rationale without siol.iurtk' ‘ ihIc id ( i\>1I'roicdurc b 875 Since
the supreme svurt found another wav Jtwund < \i Cool Civ I'mh . 875. it wav under no
MHiil.ii i iui (Mint ri'u,tiding die i»viie ut "joint and '.evofal" h.ibiliiv 

**1 2<J Cal M al *vi. 57* I* M at ‘Ms. |.:< (a! »<p«r .it |hx
.’2 /it 4M*M 57* I* :u at ‘Oi, Mr. c.il Kptr al J«H
7' /./ al -vr |*:j M 9M. |4b C „| Kpti it 18*
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ihis docs not prov e that those guilty o f contributory negligence should 
be treated the same. All one can say is that, // there is to be the same 
rule for ail plaintiffs, the hardship o f depriving innocent plaintills of 
the "joint and several" liability rule arguably outweighs the hardship 
for defendants in being so answerable even to negligent plaintiffs.
24. The second part of this argument in favor o f “joint and several" 
liability74 is that a plaintifTs culpability is not equivalent to a defend' 
ant’s because the first consists merely in lack of self-care ("self-directed 
negligence”) whereas the second connotes danger to others.7' This dis­
tinction ought, o f  course, to be heeded in apportioning shares o f fault.'1' 
but docs not seem tojustify treating the shares, once ascertained. ditTcr- 
ently under the focus o f the Li principle (viz. that liability should not 
exceed an individual's share of fault). Indeed, the argument come- 
dose to challenging the Li principle itself insofar as it suggests fhat 
plaintiffs and defendant’s culpability are of a dnfrrcni order.”  The 
court itself recognized the double-edged nature ol its own argument by 
weakly suggesting that, although it did not preclude comparative negli­
gence, “the fact remains that insofar as the plaintilTs conduct creates 
only a risk of self-injury, such conduct, unlike that of a negligent de­
fendant. is nol tortious."7" A* this point the argument collapses.
25. However, the court's third rationale touched a firmer base The 
cutting edge o f the "joint and several” liability rule is that it imposes 
the risk of a co-tortfeasor's ///ability to pay his share cm the remaining 
defendants, whereas limiting a co-tortfeasor's liability to his own share 
alone would place that risk on the plaintilf As already pointed cut. the 
former solution is universally regarded as the fairer where the plaintilf 
is entirely innocent. On the other hand, it is it.it self-evidently also the 
fairer (as the court thought it was) w here the plaintilf w as himself at 
fault. One’s doubt increases the greater the proportion o f the plaintilf s 
fault compared with the defendant's: suppose ti.it F( la inti llj's fault 
was fiOTc. D(efendant)t‘s is 10'! and D , ’s 30 !. Why should I),. who is  
far L-ss at fault than P( 1:6), “guarantee" also IV s share, when P's negli­
gence. no less than D,'s. was a proximate cause of his injury and Ins 
fault greater to boot?7'* Surely, the only fair solution compatible with

74. Its link ailh the flrM pan is obscure, il looks more like .1:1 mJepemlcnl rationale.
75. /./. al 58C-90. 57.H PM .11 *#*. 14b Cal Kptr al \m
7b. .Vrv J lTi» mim.. Tin Lsw or Tours 257 <5th cd 1**77#
77, 20 Cal. Mai M2. 578 P 2d al 921. I Id Cal Rptr at ?<ki (Clark. J .dissenting) ("llui

Ihe dillcrcntcs warrant departure from the /./ principle in loto or not at all "l
78 IJ  at 5K‘>-9tl. 578 P 2d at '**. |4(. Cat Rplr it 189
7‘) Justice Clark, in Jis%ent. thought it inure plausible lor a jurisdiction like WiwonMii 

to adhere lo "joint and several" liability because .1 plaintitrwhose share was greater than the 
defendants would still be debarred from recovering, against any of them U  al 61.V 7̂8
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the Lt rationale o f limiting each participant's liability lo hb own share 
of causative fault, is to impose the risk of D.'s insolvency neither whs t- 
ly on I’ nor wholly on D, but to distribute it among P and D, in prop, t- 
tion to their respective shares o f fault. The best way to accomplish this 
result is to retain the 'joint and several” liability rule, subject however 
(as will be pointed out below) to a later redistribution o f D.'s unsatis­
fied share.

An additional practical reason is that a rule of "several” liability 
would inject substantial complications into tort litigation and settle­
ment, and thereby place a new burden on the disposition o f tort claims. 
Il would necessitate a verdict on the responsibility o f all conceivable 
parties to the litigation even where there is no question ol the plaintifl's 
contributory negligence and might even tempt the plaintiff into the em­
barrassing position of arguing that an insolvent defendant was n.<' neg­
ligent in order to avoid reduction o f his verdict against the remaining 
defendants.
26. In sum, the majority opinion in American Motorcycle did nol 
make the strongest case on behalf o f a sound result. It got lost in the 
ma/c o f conceptualism instead of facing up to the practical aspects of 
jettisoning the "joint and several" liability rule. That rule is justified, 
nol by a one-sided preference for plaintills. but by the very principle of 
evcnhundcdness between plaintiffs and defendants enunciated in /.< Ii 
should therefore appeal to the plaintills' and defendants’ bar alike on 
grounds of fairness: the "several" liability rule of the court o f appeal in American Motorcycle is unfairly skewed against plaintills. whereas the 
supreme court's opinion carries the seeds o f unfairness for defendants.

In a small number o f jurisdictions the “joint and several" liability 
rule has been abandoned in its application to c  ;*"'torily negligent 
plaintiffs.” ' But the overwhelming majority has ‘ed the rule to
such plaintilfs. cither by express legislation or by ;ial decision.*'
Such an extension is also contained in the Uniform comparative Fault 
Act and the California Stale Bar draft (S B. 1959), and was recom­
mended in Professor G  Schwartz's Report to your Committee*2 in op­
position to the proposal of Ihe California Citizens' Commission 
Report."’ Since such an extension was not precluded by legislation in

!’ M al '>22. 146 Cal. Kptr . 1 20V Hut the problem differs On I) m degree, not kind am • ! 
ing to the pljintitlN slurc being more or less than the defendant

Ml. /'e. under the Kansas, Nevada. New Hampshire and Vermont statutes 
M See the state hy vt.de tabulation, with citation to the relevant statutes or decisions, 

in the Appendix to American Motorcycle AsVn v Superior (. Y urt, 135 C al Kptr 4'*’. Mm-12 
tC.i! App 1*477)

*2 l<aommcnd.ilion 41> 
st. Keport 114*,13

California, no objection could be raised to the court's decision to so 
extend it in working out the implications o f its own /./ precedent.'1 It 
mav nonetheless be preferable to give statutory sanction to the rule in 
the context o f the more general statutory revision recommended by this 
Study.RECOMMESDA TION A: Retention of the "joint amt several" liability mte even where the plaintiff contributed to his injury through his awn fault.

IV. Comparative Contribution
27. The second major ruling of the court in American Motorcycle was 
to sanction comparative contribution among tortfeasors under the new 
label of “partial indemnity.”'3 Contribution among tortfeasors has in 
the main been a creature o f statute in derogation o f the common law 
which, as in the parallel situation of contributory negligence, counte­
nanced only an all-or-nothing solution. In a few but ill-dclincd situa­
tions. the common law permitted a shifting o f the whole liability front 
or.c tortfeasor to another (principally from one who was liable merely 
for faultless causation, e.g., in cases of vicarious liability): otherwise it 
denied all relief on the puritannical ground that it would not assist a 
wrongdoer [in [tari delicto potior est conditio dtfendenris). In no event 
could there be sharing.

In a majority of U.S. jurisdictions contribution was introduced by 
adoption, or at least under the inspiration, of the Uniform Contribution 
Among Tortfeasors Act. This model, in both its versions (1939 ard 
1955). opted for "pro rata" contribution, i.e., by equal shares among 
the tortfeasors, rather than for “comparative" contrib nion, i.e., in pro­
portion to their shares o f fault. This choice has beer defended on the 
following grounds: first, that (contribution being an equitable doctrine) 
"equity is equality.” Secondly, since the negligence o f each tortfeasor-  
must have been a proximate cause of the injury, its causative cfieet 
could nol be assessed otherwise than hy giving it equal weight with that 
of the others. More persuasive than these a priori arguments ate two 
practical considerations: first is the simplicity o f pro rata division. It 
dispenses with the need for. and costs of. any protracted inquiry into 
shares of fault and aids settlements because the formula is categorically 
fixed hy law'. Secondly, its advocates contend that the formula pro-

84. Justice Clark’s Insistence that this Was <i Jcg'liljtiv'c tflvk. 2«» Cal. 3d at M2-13. 578 
P.2d at V2I. 146 Cal Kptr at 2(M. must be viewed in ihe ln:hi »*t • same '4*|Cvt«on apainul
the l.t dec * i»'ii See note 3 and jccompanvinit text

85. 2tK\il 3d at 5v*>, 578 P.2d at‘M2. I4h Cal Kptr ,u l‘<> Applied litMrut liability 
in S.ifcmi> Stores v. NcM-Kan. 21 Cal 3d *22. V'J I'2d 441. MoCal Kpti 'M)||'47X|



motes settlements in yet another way: insofar as a defendant witlt a lots 
percentage o f fault will settle rather than risk being found liable at a 
trial and incurring pro rata liability. This argument, however, seeks to 
make a virtue out o f its potential for serious abuse, namely, as a means 
nqtjor encouraging but lor extorting settlements from slightly ncgli- 
gcnt defendants. As the Wisconsin court observed, after labelling it "a 
convenient blackjack.” "the end does not justify [such] means.""'’
28. Tro rata contribution is, however, incompatible with the Li ra­
tionale o f apportioning liability in accordance with shares of fault 
That rationale clearly has as much relevance between several defend 
ants as it has between plaintiff and defcndant(s). Obviously, its appeal 
increases the larger the disparity o f fault: no wonder that it was in a 
case o f 5:95 that the Wisconsin court fell impelled to abandon the pro 
rata rule.’1’ Moreover, in cases where a eontributorily negligent plain­
tiff is facing several negligent defendants, the pro rata rule would, since Li, lead to strikingly odd results: suppose, e.g., that P is adjudged 25T 
at fault, I), 25r; and D.50T. If 1* chose to collect 75'T o f his loss of 
S 100,000 from D,. as he is entitled to do tinder the "joint and several" 
liability rule, it would run counter to the Li rationale to limit D,’s 
claim for contribution to S37.500 (50'> o f $75,000) instead o f S50.000 
(IV s  fault-proportioned share). Such a rule would make the ultimate 
allocation o f liability contingent on u random factor, namely, the 
amount which the plaintilf chose to collect from D|. Hence whatever 
the justification for the "pro rata" rule at the time when contributory 
negligence was a complete defense, it became incongruous with the in­
troduction o f comparative negligence. An in ;reusing number o f juris­
dictions have therefore adopted “comparati' e contribution" either by 
legislation"" or judicial decision.

29. The only obstacle to the California cciiii following this trend was 
California’s contribution statute o f 1957 ( t ’ode o f Civil Procedure 
§ 876\ which followed the 1955 Uniform A n  in nrcscribing ihe “pro 
rata' ule." The same obstacle had been face I d( wn by the New York

s i  9 id > k i v. s d iu t /c .  to  W u  2U I. 12. 114 N.W  M  I V .  ) 7 f  ( l'ii.2 )
Si DiclAl V. Sihul/e. 1(* Wn 2 d  I. 11 1  N.W.2 d  I0$(l«62).
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 . „ . . .  . ii linu).Si Uiclskt v. Svhut/f. 16 Wis. 2d I. ItlNVV’d I05|W(.2),
,!w Z\-. Miss. -Si \i Ass. $t.(i4(>l (Wot Supp |d?s|; 1073 Ncs Slats ch

(jtnilbsN'l Kl > Sill Ann. S 507: 7-a (Supp, 1077) ,N I Sim. Asr..ljS 2A. 15-13 I !
AVcm Supp. 1077), N V Civ I’k ct tj 1-101 (McKinney l'176|; N.D. Cl M. C'om (jO-lo c"
10751. I)» Hn Sm (j IK4S5 (10771. Tis III v Civ. Sim Am  an 22I2j 2ihi
Vermin Supp I'CS). Cl m Com Ass I; 7S-27~m2)lto?") \ i Stvr Ass. Ill 12 I MOs i1073)
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Court o f Appeals five seats earlier in Dole i. Dote Chemical Co."' Fo l­
lowing this precedent, the supreme court argued that its version o f 
sharing among tortfeasors in accordance with fault wav a development 
of "equitable partial indemnity" which had not been foreclosed by the 
statutory scheme of "contribution" enacted by Code of Civil Procedure 
§§ 875-877. This argument was entirely result-orientedjand might well - 
be criticized as a usurpation of the legislative fu n c t io n .A s  previously 
explained, indemnity has always meant a shifting o f the complete lia­
bility. while contribution signifies a sharing o f liability. Thus for the 
court to invent the label o f “partial indemnity" for a new judicial re­
gime o f loss sharing was mcrclv a semi tie maneuver to sidestep the 
parameters o f the legislative regime of ’contribution.’"15 In cficct. the 
court read Code af Civil Procedure 875-877 out of the statute book 
by freeing "partial indemnity" from two unwelcome limitations:
(I) the requirement of a joint judgment and (2) the “pro rata" alloca­

tion o f shares.
The New York legislature, prodded by its own court’s decision in Dole v. Don Chemical Co.. two years later amended its Contribution 

Act by enacting contiibution in proportion to fault.71 Faced with ex­
actly the same situation, the California legislature should do likewise. 
Such also is the proposal of the Uniform Comparative Fault Act and 
the California State Bar draft (S.B 1959).
30. RhX 'OMMENDA HO.V 4: Statutory enactment of contribution h\shores proportioned to fault in lieu of the existing system of contribution “pro rata " fequal shares!.

V. Th e  “Joint Judgment” Rule

31. In enacting its contribution statute in 1957. Code o f Civil Proce­
dure § 875. California deviated from its model, the Uniform Contribu­
tion Among Tortfeasors Act o f 1955, by limiting contribution to 
tortfeasors against whom "a money judgment has been rendered 
jointly." It has since been held that no cross-complaint for contribution 
can be tiled against a tortfeasor nol sued by the plaintilf so as to make

nation ol it> purpose* lo Hie Senate Judiciary Committee. I Si s. J An*. 13d (Kej; Sc».
I VS 7')

•>i V) n .y  :d  i4.c n  i m 2*s. 331 n .y  s  :u jn2 o w )
V2 See my criticism ol /Wc r Do •• < he mini! «n I'frcuunl. .w/'/a note 3. ut 2V*>*5i>.
VJ ♦ I hr court also attempted lo fcmlorie its position toy lindlnp. statutory encourâ e- 

mcnt in the statute itscll lor a continued development ol ' Ck|inl,it*lc indemnity 2d T il \l 
at 5VV-fi05. >7s I1 2d at ’M2 In. I4n i al Kptr. at IVS.yu Ii vsotdd serve no purpose in this
Study to counter this dtswu 11*0 •rgumcnt [nunt lot point 
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him a part) defendant in the plainlilfs action and thus set the stage lor 
an eventual joint judgment.'5 "The result is a circular series of contin­
gencies that cannot be satisfied. The defendant has no right o f contri­
bution unless he obtains a joint judgment, he cannot obtain a joint 
judgment unless he states a cause o f action, and he cannot state a cause 
of action unless he has a right of contribution.""'
32. Several arguments account for this position. One is that it avoids 
such complications as inconsistent verdicts, disputes over the amount of 
the plaintiffs loss, what clfcct to attach to a prior settlement, lapse of 
time and so forth. Another is that it promotes administrative efficiency 
by deterring multiple litigation. Hut both objectives can he attained 
without prohibiting cross-complaints Thus Michigan, prior to aban­
doning the joint judgment requirement altogether in 197-1. specifically 
permuted cross-cornplaints for contribution to satisfy the joint judg­
ment requirement.'*1

Less tractable are two policy arguments. Foremost is the plea that
the pluintilT should be (rcc to select his adversaries without possible
prejudice from having defendants foisted on him at the trtal who might
evoke special sympathy, leading to lower verdicts. This is an argument
against cross-complaints but not, of course, against separate actions for 
contribution.

The preceding argument may he reinforced on the ground that a 
plaintiffs decision not to sue a particular co-tortfeasor will often be 
based on the conviction that he is less well equipped to bear any part of 
the loss than the othcr(s). Denial o f contribution may thus serve sound 
notions o f loss allocation by preventing a "strong" tortfeasor from 
shifting part o f Ihe accident cost to a substantially weaker tortfeasor; 
the most obvious illustration being a liability insurer seeking contribu­
tion from an uninsured tortfeasor. The very facts of the American Motorcycle case reveal just such a situation: nanfly. two presumably 
Insured corporate defendants claiming contribute n from the teenage 
victim’s parents who were almost certainly uninsun ’ 'gainst claims for 
negligent lack of supervision. Although this policy argument has been 
raised categorically against any form -■> contribution among 
tortfeasors.’" it might be implemented at least—so the argument

M, General Lies Co. V. SI .it c Dcp'l ut I'ub Works. 32 Cal, App 3*1 v IS, *>2S.2b. 11$ 
Cal S.'T M3. 547-tK<l'>73i.Thornton c. Luce, 200 Cal App 2d M2. 551-52.26 Cal Itptr 
.Ml, Ms- • PJS2). m- < ioldcnbcrg X Nicholas. Camp/ihttne t.inbilitv Ann mg Joint 
rcriJtUH’" . N UWI A I. Ill v. 23. 43-5-1 rl‘l76r thereinafter cried as Cu.tdcnbcig A Nicholas}.

as 1.,-IJcnhcrg X Nicholas, lit/'t.) note as. al -15
as Mu ll I lieu- l.svss Asv h wo :a2> i West Supp WMi
as V.r James ('tmlnltutian Antanp Jatnt Irrtfm uin I Praenuiiii C/i/n'iori. 54 IIcks

I.. Ri.v. Il5h (la-ill ishnh elicited a rebuttal Irons Cirs-eory. Car.lnbujian Amttnp Jami 
Tarr/catan I P tfr ttf . 54 IIsbv I. Kf s. 117|| 41V411 Recently. Weir in a ImiksT I s- 
I'Vf'l. Costrsli s I IS  t Lsse ch |2. al 7S. elded *nh Jamcc by aits--eating abolition ol contri­
bution. il nol altogether, al teas! by msurcis and other "cstcllcm loss-sprcadcrs "

a1), |i is all ihe more remarkable that ihe court's opinion in Anirotan tl<'/iooio/i- hotels
adverted lo Ihis ispccl, mcrels guarding itself against ans impmaiion that it endorsed filial
-laim-v id this stiii 20 Cal. 3d at Mi7, 5ix I' 2d at '>15. |4fi I al Kptr at 201

100. s |ur,5 Cal Stats 1st I.-. Sees. ch I. al 103 (held .onstilullonal in City of I.os Ange­
les v. Standard Oil Co., 2n2 < al App 2d IIS, ns Cal. Rplr M3, appeal Jiimou'J. 3*43 U.S. 
2P7 (latiSU An illiistiaiinn -0 a settling loitfeasorN claim tor "partial indemiiiiy" since 
imenran Mat. c.-ic/i- is Scars Itochmk A Co s Inicrnalional llaivcsler Co.. >-2 C al. App. 
3.1 4'i2. 147 I .,1 Rpu 21.2 (I'Csi

101 Mhii.Cumi* I sscs Ann £ Mai 2025 I WeM Supp l‘*74l
102 N.Y Cis, Phsi I m tj 1401 (McKinney I*>7m



I'HI. HASTINGS I.AV.1 JOURNAL

34. Abandoning ihe "joint judgment" rule opens the possibility of in­
creased multiple litigation which would not only increase legal costs 
and impose an unnecessary burden on judicial administration hut also 
raise the prospect o f inconsistent verdicts. A  tortfeasor sued in the sec­
ond action would not be bound by the verdict in the first with respect 
either to liability or shares o f fault.104 Since the responsibility o f all 
participants in the accident must in any event be assessed in order to lix 
the shares o f  fault o f any one o f them, it is all the more desirable to 
have all o f them before the court in order to lake advantage of their 
conceivably conllicting testimony and fix their shares of responsibility 
once and for all.

However. I do not consider it necessary to impose cither incentives 
or penalties in order to promote joinder. For if the plaintiff chooses not 
to join a particular tortfeasor himself, it will in most cases be in the 
defendant's interest to do so. So long as the tatter may freely implead 
any other person for the purpose of asserting a claim for contribution 
or indemnity—and such procedure is readily available1"5—theie is thus 
already a sufficient incentive based on self-interest which needs no re­
inforcement. Given the ample authority of California's long-arm stat­
ute.1"'' nonresidence will rarely be a reason for the plaintiffs failure to 
join a particular tortfeasor, but in any event such an obstacle could no 
more be overcome by the defendant than the plaintilf.
35. If. contrary to the preceding recommendation, sanctions for compelling joinder were deemed desirable, two alternatives are avail­
able. One would debar a defendant from later claiming contribution in 
a separate action, ut least if he had no reasonable cause for railing to 
cross-claim.|l,: This would be analogous to the existing compulsory 
cross-claim provision regarding any "related cause o f action . . .  [a de­
fendant) has against the plaintiff."11’*

The other alternative would be to pul pressure on the plaintilf by

I(VI. (ioldcnbcrg & Nicholas. iupra note 95. .it 49*50. add. "Any inconsistency of ver- 
dich between the two act ions could result either in unjust enrichment to the prior defendant 
(/i if in the later verdict the plamitir\ damages are found to be greater or the dclctidanf- 
proportionate fault found lo be Icssr. or in the defendant being short-changed U f. it the 
l.-ei verdict found plainlitfs damages or proportion of fault mullet or the defendant’s de­
gree of culpability greater)."

105. C a i . C iv  Proc Coot 8 428.10th) (West 1**73). Tlii* procedure was hitherto pre­
cluded by the “joint judgm ent" rule.

I0b Cm CIV. I’ium . Coot $410 10 (West 19731.
107 (ioldcnbcrg ,V Nicholas, iuprtj note 95. at 50-53. Such a provision is contained in 

the Propose ’ 'tatuie of the Slate liar (8 *') and S It 1**59 (proposed Code . t ( ivil Pr«Hcditre 
# Ml) Il \s. adopted bv the Ontario Court of Appcjl in Cohen v. S McCord & Co .
•IDI K *>.. and KicUood v Aslmcr. HOI l< M 702 (1957)

Hi* Cm Civ. Pmm Coin t> 42<* JPl.it/Wed l‘C3)

limiting his claim to each defendant's individual share only, in ease of 
unjustifiable non-joinder of others. Admittedly, this method would in 
one respect be less drastic than the former, since it wouiJ not preclude 
the plaintiff from later bringing a separate action against those he origi­
nally omitted to sue. But in most situations in which he w ished to spare 
a particular tortfeasor, eg., because (as in American Motorcycle) he was 
a close relative, his reason for doing so would a;.so preclude hint from 
suing later. In any event, we are accustomed to respect a plaintiff’s 
unwillingness to take the initiative tn joining a particular party for 
whatever reason; and so  long as the defendant he does sue has the op­
portunity o f joining him as a co-defendant, there can be no great op­
portunity for abuse. Thus the plaintiff's decision against joinder — -J 
not be al the defendant's expense since the latter has always the n. „ns 
to defuse it.
36. Yet another ground for objecting to a plaintiff" proceeding sepa­
rately against different defendants is the abusive practice o f verdict- 
shopping, i.e., testing bis luck before several juries in the expectation of 
eventually collecting up to the highest verdict.'"'' Under the English 
legislation which has been widely followed in the British Co  imon- 
weaith this practice was discouraged at the time of introducing . ontri- 
bution among tortfeasors by limiting plaintiff's recovery in subsequent 
actions to the amount awarded in the first and depriving him o f his 
legal costs unless the court is o f the opinion that there is a reasonable 
ground for bringing the subsequent action.11' Verdict shopping, how­
ever. is not widespread because the contingent fee system discourages it 
and because it is generally in the defendant's interest to join all other 
tortfeasors for contribution. No legislative change in this regard is 
therefore recommended.
37. KECOM MENDATION 5: Abolition of the "joint judgment" re­quirement for contribution.

VI The Insolvent or Absent Joint Tortfeasor
3S. If one or more o f  several joint tortfeasors is unable lo pay his full 
share o f the damages, who should bear the burden of the shortfall? 
Three solutions are possible: (I ) the plaintilf. (2i the solvent defend- 
ant(s) or (3) to distribute the shortfall among the solvent dcfcndant(s) 

1 and any eontributorily negligent plaintiff' in proportion to their shares 
•of fault. Alternative ( I) is accomplished by limiting the liability o f each

I0‘*. S f f N»‘ic. Cunxf.furr.tct «•/ i'r<tictfinj; Sfpurj/eJi .t^.nmt Concurrent Turifeaton. 
OftJIxMv I. MfV <>*>' 700*02 11953)

110 I aw Itcfi-nn (Married Women ant! Ton!cMsor>) Act. 1035. 25 ,V 2/' <ico. 3. c,30. 
k tu  i k i l n  w,-j I 11 m i Nt ■ I i i i  l.swiii Toms 242-43 (>ih cd l'*77j
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tortfeasor lo his own share only, in lieu o f "joint and several" liability. 
In section Iil of this Study that solution was rejected even in its appli­
cation to plaintiffs guilty of contributory negligence, as incompatible 
with the Li rationale Of distributing the accident cost proportionately to 
fault. T he solvent defend .nt has no greater equity than the plaintilf to 
escape his share o f the shortfall.

The ll.iw of solution 2 lies in the fact that it makes no allowance 
for the plaintiffs contributory negligence, if any. For there is no rea­
son. compatible with the Li rationale, why a defendant should bear a 
share disproportionately larger H* hi:, fault than a eontributorily negli­
gent plaintiff merely because a co-derendant is unable to pay his own 
lull share.'11 In sum. to place the shortfall wholly on Ihe solvent de­
fendant would be as unf..ir 10 him as placing it wholly on the plaintilf 
would be to the latter. Neither solution is compatible with the principle 
o f proportionate loss allocation.
39. The only sound solution compatible with Li is therefore to dis­
tribute the shortfall among the solvent parties, plaintiff as well as dc- 
lendant(s). in ihe proportion of their respective shares of fault. Thus if 
the ratio between P. P, and D ; was 25:50:25 and D , was insolvent. P’s 
share would be increased by 1/3 and D , ‘s by 2/3 of the deficiency. 
This solution has been widely advocated bv .scholars.'enacted in scv- 
eral common law jurisdictions.1'- and recently adopted by the Uniform 
Comparative Fr.ult A ct/10 it was also approvingly commented on by 
Clark. J. in the American Motorcycle case.'J*
40. Mow w mid that principle be translated into practice? As pointed 
out in Section HI o f this Study, the “joint and several” liability rule is 
the firs' but nol necessarily the final step iri the adjustment between 
plaintiff and defendant's). If. to continue with the preceding example. 
D ;'s insolvency is already known at the lime o f the trial, his share can. 
and should, be immediately redistributed between P and D,in the ratio 
o f I '3 and 2/3, as is indeed contemplated already under Ihe existing

III. The Stale Bar dull 16(c) and S.[I. tdjv proposed Cade Of Civil Procedure 
f) ttMRcjj I!:.'.'"'.'.'.Ho solution <-] but w iihout si,itmt: .ms reason for excluding pt.iinnlfs at 
fault. Thai ilia! proposal passed without objection I rein it.c plaintifTs bar (CT1.A) is hardly 
surpttorc.
qTT? The ongtn.ilur was C Gm<onv. Lioisi srisi Loss Distriih’tion is Nh,m- 

oi i: A, i loss 77-74 (|4)6i. Tor others, see ti W'u i Is sis. Joint Ton, asm Ct,-. mini - 
runs Nili>t tils, t Sas ft45li /('rravo./. rjprt! note 1. at 2M-s2

II? / r  Republic of Ireland’s Coil I labiliiy Asi ol I'R, I. PR, I As:-, of'’is-Oireachtas, 
sb a , a Vs ,7 S,, ill 11 Afrna’s Apportionment of Damages Act of 1456. ch. 2. $ sin, ueih, 
intuition between cc-lscnl joint wrongdoers!.

114 L’siruRM C’ncii'.sHsTiSi Fauit An Jjdidi
I IS :o C at 'd 57* e. 1-1 5 •* P 2d H44. 422. 146 Cn| Rpli 162. 3P5 (147*) ICUrh. I 

dissenting I

rut. hasrinc,s t aw journal

statutory direction, Code o f Civil Procedure y "i5j6), to administer 
contribution “in accordance with the principles of equity."1"'

There is of course no reason for applying a different principle if 
the insolvency becomes known only later. Bui in that event a supple­
mentary judicial order would be needed to reallocate the insolvent's 
share. This raises no serious administrative problem since D ;'s share 
would already have been fixed by the jury's verdict: the mat..r can 
therefore be expeditiously dealt with by motion. Section 2(d) of the 
Uniform Comparative Fault Act properly suggests a time limit for such 
a motion, such as one year after judgment in the original action, and 
specifically provides t i n  the party whose share is reallocated remains 
"subject to contribution and to any continuing liability to the claimant 
on the judgment."
41. A  related problem is how to deal with absent tortfeasors. The 
California Supreme Court in American Motorcycle expressly approved 
the revised Book o f  Approved Jury Instructions (BAJI) instruction (No. 
14.90) that juries assess shares o f responsibility among all responsible 
participants of the accident, whether or not joined as parties to the liti­
gation."7 It would seem proper that, rather than adding the absent 
tortfeasor’s share to the remaining defendants alone, that share be dis­
tributed proportionately among them and any eontributorily negli­
gent.1"' The absent defendant would o f course remain liable to 
contribution, though free to relitigatc his liability since he is obviously 
not bound by res judicata or is ue estoppel. If the claim for contribu­
tion is successful, the lattcr's share would be redistributed among the 
plaintiff and the defendants in the original action who had provision­
ally absorbed it. Since the plaintiff is directly interested in such a con­
tribution claim, he should have a right to initiate it and/or become a 
pany co-plaintiff.

An alternative approach, espoused by the Uniform Comparative 
Fault Act, is to limit the allocation of shares to the litigating parties. 
Ignoring "absent tortfeasors" is dcfcnocd on ihe ground that “it <’annol

l i f t .  (  A l.  Civ, P r im  . Corn. §  S 7 S |b , , West Supp. ! U7 S )  Thai this provision lias the 
purpose irf determining "pro run" '.h ire, by lir-.t excluding involved! tortfeasors is cxpresvty 
mentioned in  (he Comment lo the Uniform Contribution A m o n g  '""feasors A ct §  2 1 l'*55i. 
The procedure iv illuvlMtcd bv die Lnglivh case of Fisher v. CM! T Ltd |l'ibh| 2 Q.lt 475, 
4BU.SI (C A.)

117.’ 20 Cal Id at 540 n 2, 576 I' 2d at 406. 146 Cat. Ilptr al IS4 
IIS. Ihe State liar draft 6 fife I and S I' 1450 (proposed Code of Civil Procedure 

tj SStRcil would distribute Ihe absentee share, only among Ihe remaining "judgment debt­
ors" (/.r-.. defend,intvt, Wvtlh't Slalc bar draft fj 2, Comment A. Av already pointed out in 
relation lo Ihe same proposal lor uncollectible shares of pan defend.,nlv. sec note 111 u*prj. 
this docs Iu" hold flic si -dev evenly between faitlly detcmtanl, and pl-onnlf.
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t>e told with certainty whether [such a] person was actually at fault or 
what amount o f fault should be attributed to him. or whether he will 
ever be sued."iw The effect o f this proposal, it will be noted, is in prac­
tice identical with th: first-mentioned proposal of distributing the share 
o f the absentee among the remaining defendants and any plaintiff at 
fault.17"

RECOMMENDATION 6: The share of any insolvent or absent tortfeasor shall be distributed among the remaining defendants and the plaintiff (if at fault) in proportion to their respective shares of respon­sibility.
VII. T he Settling Joint Tortfeasor

43. Settlement with one o f several joint tortfeasors raises two princi­
pal issues: (1) the finality o f the settlement vis-a-vis the remaining 
tortfeasors, and (2) the amount the plaintiff can recover from those 
other tortfeasors. Varying answers, reflecting continuing shifts in as­
sessing this situation, have been forthcoming.1-'1

The original version of the Uniform Contribution Among 
Tortfeasors Act (1939) espoused the principle of equality among 
tortfeasors by providing that the settling tortfeasor (S) remained liable 
for contribution in the amount by which his sh a re  exceeded the dollar 
value o f the settlement. The settlement could be made final only by 
stipulating for a reduction o f the remaining tortfeasors’ liability by the 
amount o f S’s pro rata share.177 Only three stales adopted this version 
o f the Act, a common explanation being that it discouraged settlements 
by providing little incentive lo either S or P to settle.
44. Under Dean Prosser’s direction, the second version o f the Uni­
form Act (1955) therefore abandoned this approach and provided for 
1 1) finality o f a good faith settlement vis-a-vis any other tortfeasor (D ) 
as well as P. and (2) reduction of D's liability only by the amount stipw-

114. U n ifo rm  c o m  r  ah  a  r is  t, F a u l t  A e r  §  2, Comment. I t  is  a lso—r ig h t ly  poum-a 
out thai "both pl.untill and defendants w ill have significant incentive lor joining available 
defendants who may lie liable." td.

120. A deference would arise only if under ihe fnsi.mentioned proposal ihe absentee’s 
share were distributed only among the defendants, excluding any piamliir at .ml!

121. -Viv generally Note. Settlement in Joint Tort Caret, ts Si a n  L. Rr.v. 4X6 i 146(0 
Compare Weir in 4 Inrrns.xt'l Lm ycum ’I I >lx C o x ii'a k a iiv i Law tjij 100-101. 125-12b

122 UsiMifi CtiNintui ties A m onu  Timm axokn Act {i 2 (1414) Adopted bs Ar 
Lansas. Hawaii and Souih Dakota. .Sec also Manclto v. Hawley. 300 I-.2J 721 (D.C t o 
1462). in which as un alternative In "pro rata" reduction, reduction by ihe plainttO’s share id 
faoli wax alternatively countenanced

latcd in such settlement or actually paid, whichever was the larger. 
This versixin was adopted by a greater number o f  slates, including Cali­
fornia.177 but it is far from clear whether it was this feature rather than 
an increasing disenchantment with the common law rule o f no-contri- 
bution which was the primary motive. The  plaintiffs’ bar has been the 
principal advocate o f  this solution, because an under-value settlement 
in good faith docs not prejudice the plaintiff. On the other hand, it is 
dearly incompatible with the Li principle of each party bearing his 
own proportionate share of the loss and thereby unfairly disadvantages 
the nonsettling tortfeasors by a transaction to which they ire not a 
party and in which they have no voice. Besides, while there is an un- I 
doubled public benefit in settlement, that benefit accrues only where a/i I 
claims relating to the loss arc included. Such, however, is not accom-) 
plished by the 1955 version because P is free to litigate with the remain­
ing tortfeasors. The saving o f ’’transaction costs" (principally legal and 
court expenses) in settling merely with one joint tortfeasor is too margi­
nal and speculative to justify the rule in face of Ihe Li principle.
45. Accordingly, there has been a swing of the pendulum to the more 
moderate view that, while the settlor (S) should be free from claims for 
contribution, the plaintiff's recovery from the other tortfeasors should 
be reduced bv S's full share of fault. This formula, long advocated by 
scholars,174 has by now acquired a large following in legislation17' as 
well as independent judicial decisions. • it has also been adopted by 
the Uniform Comparative Fault Act (1977/ but not by drafts bills en­
dorsed by the plaintiffs' bar.177 It is clearly more compatible with the Li rationale than the "pro tanto" reduction rule in that it limits the 
nonsettling tortfeasors’ liability to their own proportionate shares, 
unaffected by the settlement to which they were not privy and in which 
they had no voice.17" Surprisingly, however, the California Supreme

123. CaL. C iv . Pkoc. Com 1 S77 (West Supp. |47S(.
124 C. GRItlllRX. I.IOtXlATIVI Loss D is i r i i i o t i u n  in  NrC.llGCNCK A( 1 io n s  7S 

(143b): (J. Win I ams. Joist Tor IS ami C o s t r w l i o r y  Nr.nur.tNcr. 416 (1951); Pore- 
tsard, supra note 3. at 257-5S: Ci.4dct.ocrg & Nicholas, supra note 95. al 53; Comment. 
Comparator Seshprr.ee, Multiple Parties, and Settlements. 65 C ai.ii . L. Rt v, 1264 (1977). 

/^I*5/Arkansas. Hawaii, New York. Rhode Island. .South Dakota. Texas Utah. 
Wvtm Ing126. Kg., Outness nrodhurw. 39-1l: 2d 465 (3d Cir. 1967).T h eo b a ld  v. Angelos.44 ": 5 
228. 20} A.2d 129 (1965). 1'ieirmgcr v. Mogcf. 21 Wis 2d 182, 124 N.W.2d 1(16. 110-12 
(1913).

127. The ctalc liar Jr.ifl § 10(a) and S B. 195V (proposed Ci*dc of Civil INvicdurc
HKduM are identical with ihe current version of Cai . Civ. Prim Corn § 877(Wcm Supp.

P>7K) The comment in the State Bar dralt docs not even alert the rcadr .• to alternatives!
I2S. I or rhe same rca»on n »\ also preferable to "pro rata” reduction, which hail been 

the first choice ol the Uniform Contribution Among Tortfeasors Act < 1939). See Gomes v. 
lluHlhur-.!. 3‘M I 2d 4r>5 (3d Cir |%7) (applying Virgin Is, law without statu tors guidance.
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Cour. n. American Motorcycle'-' broke with the Li rationale a second 
lime” " by adopting the Contribution Act formula of “pro tamo" reduc­
tion also for "partial indemnity." It did so obiter, without the benefit of 
briefing or argument01 and without any cttsndcd discussion beyond 
invoking the pro-scttlcment argument which, as already pointed out. 
docs not really support its weight.

46. The alternative solution of reducing the plaintifTs recovery hy the 
full amount of the settlor's full share does, however, raise the question 
why the f.iaintilT should in this instance bear the w hole burden of any 
deficient:/ (regardless indeed of whether he was himself eontributorily 
ncgligcM), when in situations not involving a settlement the burden 
would either he shared with the remaining defendants1'1 or placed en­
tirely on the latter (depending on whether the plaintiff was contribu- 
lorily negligent or nol). -

There are several reasons for drawing this distinction. The plain­
tiff remains o f course the sole arbiter whether to settle and. if so. for 
how much. If he docs not wish to assume the risk that the settlement is 
subsequently determined to be under-value, he need not settle al all 
On the other hand, he is given a strong incentive to drive the hardest 
bargain with the settlor and not to prejudice the remaining to r tfe a s o r s  

by a settlement that is either collusive, deliberately discriminatory or 
unintentionally inadequate. This self-regulatory incentive is clearly 
more effective than Ihe requirement o f “good faith" und the current 
California statute end the Uniform Contribution Act from which it is 
derived.

■17. Actually, there has been little occasion for clarifying the meaning 
of "good faith" in this context.131 Clearly the burden o f  proving lack of 
good faith is in practice a heavy one is long as courts are persuaded 
that settlements should be encouraged in pursuit o f the statutory policy

\s Inch rcifually preferred "fault" lo “pro rata" reduction .md argued that its clTcct on 
.scttlcni- ’!'• was the same.

I2v 20 Cat 3d 578. 603*04. 57S .»2d 899, vl5-lc>. 146 Cal Rptr I*!. 198-99 t I97M 
!3U. As punted out by Clark. J . dissenting who preferred the sieve recommended in the 

present Study IJ  at 613-15. 578 I».2d at 922-23. 146 Cal Rptr at 205*06.
131 td. at frCN n.l, 57,s l*.2d at VI*). 146 Cal. Rptr at 202 (Clark, J.. dissenting). Lemos 

v fiichcl, 83 Cal. App. 3d HO. 1-17 Cal Rptr. 603 (I97N). held that reduction lor plaintilf 
fault in made prior to reduction ol settlement amount. This is cleurlv correct though less 
advantageous to plaintilfs.

132. According to the recom mendation in Section of this Study uipro.
13 J The Uniform Law f Annotated contains no case citations whatever to tins phrase. In 

California, it has been explored only in River Garden harms, Inc v. Superior Court. 26 Cal 
App. 3d 086. 103 Cal. Rptr 498 (1972) and Stambatigh v. Superior Court. 62 Cal App 3.1 
231. 132 Col. Rptr 84.3 (1976)

Miy IV7VJ

underlying the "pro tanto" rule.1'1 If the consideration for the -cttle- 
ment approximates the plaimiti't best estimate of the s e tt lo r 's  -hare o f  
liability, the requirement is obviously satisfied. Hut it seems also to be 
common ground that a settlement up to the settlor's insurance cover 
will pass muster, even though it tails lar short o f the settlor's share.1" 
Whv should a plaintilf bear the whole deficiency in such a case, when 
he would only have to bear a proportionate share if he declined to set­
tle? Evidently, a plaintilf who did so must have reason for thinking 
that it would still be advantageous for him to do so: perhaps because it 
guarantees him a partial recovery and cushions him against the risk o f  
loss from an unfavorable judgment in subsequent litigation, perhaps 
because he thinks it worth his while to eliminate prejudicial testimony 
or even to induce the settlor to give testimony slanted in :!te plamtill' 
favor against the remaining defendants.1''1 Most important, however, is 
that the plaintiff is under no pressure w hatever to enter such an under­
value settlement, if he docs not wish lo assume the financial risk of the 
deficiency.
48. Finally, the plaintilf should be rewarded by being allowed to keep 
the whole of any owr-value settlement even if he would in the end 
thereby receive mofe'THan a simple satisfaction of his loss.1' Any 
Other rule would create a no-win situation which would lend to dimm­
ish his incentive to settle. Nor does the windfall aspect present a seri­
ous argument to the contrary, The purpose o f the one-satisfaction rule 
... j prevent the plaintilf from unjustly enriching himsclf.il the expense

134 Clark. J.. dissenting tn Ameruan M»/a/eirie, argued that the good Ijith requite* 
fnent tn practice tends to discourage settlements aud (bus defeats the rationale of the "pr. 
tanto" rule 20 Cal. 3d at 610 n 2. 578 ' lo at v31. 146 Cal Kptr. at Jn.*« Sanctions lot lac) 
of good faith are explored by I rieJnun. J . in River ttarden form- In, t Superior ( 
and depend on whether the plamlil! and the settlor, or either ol them alone was implicated 
76 Cal -\pp 3d V86. 9W-|(n)3. 103 Cal Kp«r 498. 507-10 (I972» Ii should be noted that, 
d. tn California’s "joint judgment" rule a settlor still cannot l*c sued i-r contribu'ion even
if th cltlcmcnt is *ci aside

132 iVrStarnbaugh v. Superior C ourt. 62 Cal App. 3J 231 23S-.39. |32 C al Kptr >43. 
m  (i*/76); "Hut we opine that n would be a rare case indeed, whs re. as here, a joint 
tortfeasor who was the immediate s nisame agent ol the claimant’s injuries, nha yettte» for 
the fu ll  amount of his mmranee t ••ieroi’e, may reasonably be charged with l.uk of good i.usli
under section 877 " (emphasis added)

136 So-called "Mar. Carter" or "sliding scale recovery agreements" have indeed 
prompted judicial or even legislative protection lor the remaining defendant See Cxi 
Civ? Pimr. (’tun. tj 877 8 (West Supp lu?N) Sec Protestor (i. Schw.ni/', Report lo sour 
Committee (at 110*13) on the California iTit/cnx' Committee rcumimciiJaiion 4B-2 to 
"prohibit Mary Carter" agreements It anything, the recommended rule will lend to do 
couraec such collusive arrangements far more Ilian the pi event rule

ir . rheoh.ild \ Angelos. 44 N J 228. 2.39. 208 A 2d 129. |35 l|9f.5>, <v < ommorn 
Cumpurmot' S'egti^enrr. Multiple Pjnir*. andXeu/rnirnh. (•$ Cxt n I Rtv 12**4 I27779
(1977),
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ol the defendants, but hcie that principle is not violated: The non- 
settling defendants will still not be required to pay any more than their 
apportioned shares and the settlor has bought his peace.
49 RECOMMENDATION 7: A release entered into by the ptafin/1and a lortjeasor shall discharge the latter /rant all liability Jur contribu­tion. but the plaintiff's claim against the remaining tortfeasors shall be re­duced by the amount of the released tor feasor's share of the loss.
This exhausts those aspects of comparaiivc fault specifically raised by American Motorcycle. There remain, however, a few other multiple 
party problems in the wake o f the /./ decision which it would be proper 
to deal with in the course o f comprehensive legislation in this area.

M il.  Immunities and Workers' Compensation

5(1. A  right o f contribution exists only among parties who arc jointly 
liable for the same injury. This condition is not satisfied if the party 
from whom contribution is sought is not liable to the tort victim on 
account of an immunity. Common examples are when that party is the 
spouse, parent or child of the victim.1-'" In a few jurisdictions the view 
has been taken that such immunities may not defeat contribution if 
their rationale is linked exclusively to direct claims by the victim, e.g., 
fear o f collusion between spouses at the cost of the defendant’s liability 
insurer.1 w a concern which would not extend with the same force, or at 
all, to contribution claims; most jurisdictions however apply the immu­
nity to both claims. Hitherto the problem has not been faced in Cali­
fornia because, prior to American Motorcycle, contribution was 
permitted only among parties held liable in a joint judgment. Besides, 
the problem ts now of lesser dimension than it would have been 20 
years earlier because most o f the more common immunities figuring in 
tort litigation have in the meantime been abolished in California, eg. 
the family immunities, charitable immunity, the guest statute and some 
aspects o f sovereign immunity. I‘m

IK  ,V..■ w. Pkossis. L aw hi Torts Jib)(4ih rd 1971).
iv> id  ,u n 75.

l-tu kemtmher dial in American Sfatorcic/r. Iltc claim for coninbtllion was made
a.'.uihi die victini'c paicntv Sucti a claim would have foundered prior to fijb-on v. (ilb-on. 
JI '.d ‘.I u|.| .170 p 2J MS 0) Cat Kpir, 2XK ||*>7| |, on Ihe ground of family imtminity S 
Riimk-i ol iourt- bare decided lo icl.un parental immunity from clatmi Lor negligent iiipct* 
s IMOn. principally in otder to block claims lor contribution bv oihci inmrcd defendant' 
V.v . ,c IMud.'vk ' Spencer. V. N V 2it is, JM N I. 2d JJS. Ji-I N V S 2d *59 i |T4i

Sill I'1' filKI IIVUILir'i u »

51. Several solutions arc po>sible.(JI One is to hold immunities on 
principle inapplicable to claims for contribution. Such was apparently 
the decision of the New York Court o l  Appeals when in Dole v. Dow Chemical Co. it allowed a claim for "partial equitable indemnity’ 
against the plaintiff employer notwithstanding the lattcr’s ton immu­
nity under the workmen's compensation act.IJ- Most courts, however, 
refuse to permit contribution (as distinct from indemni'y) from the 
plaintiff’s employer or workmen's compensation insurer on the ground 
that contribution would erode the employer’s statutory protection for 
which he bargained as a trade-olTin return for no-fault benefits to his 
employees.1 *'• As against this, however, the third-party defendant has 
to bear a larger share of the tort liability through the fortuity that the 
other culpable actor happened to he entitled to a personal immunity 
vis-a-vis the tort victim.
52. There are several ways in which the third-party’s predicament, 
can be eased without infringing ihe other's immunity. But all of these 
arc at the expense of the tort victim. First, the immune party could be 
treated like a released tortfeasor in accordance with the recommenda­
tion of section VI of this Study, i.e. by reducing the plaintiffs recovery 
from the third-party by the former's hare of fault. This solution is not 
only unduly prejudicial lo the tort victim but also based on an im­
proper analogy- the underlying rationale regarding a settling 
tortfeasor's share is lo protect the other defendants against collusive 
releases, whereas the immunities here considered exist entirely inde­
pendently of the plaintiffs voluntary choice. There is no more reason 
to deny a faultless plaintiff full compensation from a tortfeasor when 
the other culprit has an immunity than when the other is insolvent.

A  less prejudicial alternative would he to adopt Ihe same formula 
•as recommended in tj -12 of this Study for dealing with the share of an 
insolvent tortfeasor, i.e.. to distribute that share ratably among the re- 
maining liable parties, including a eontributorily negligent plaintiff. 
This could be accomplished by simply disregarding, from the outset, 
the share of ihe immune party in lixtng the liability o f the other defend­
ants (and a eontributorily negligent plaintilf). though to do so would 
deviate from the usual procedure o f requiring the jury to assess the 
shares of all culpable actors, whether they are party defendants or not.

M l A '••ni|-arc W c i i  in  ' I t a l l  n s s I l o s . H  L s t v i  l o w .  l i t  A C i i s i i ' s k s i i v i  L a w  
IU)

M2 V- •- 1 2d 14). 2>2 \  I: 2d 2SX. 3)1 N Y S 2d JS2 11**12)
14* .V.f’AA I. \hst >%. I aWiII WoHkMI s’s Comi’I s?. \ nos £ 7MXH (hctcm.if- 

Icr vitctf .i - I -Mfkosj, V* PitmM »«, I a'* • *) Toms 30‘> |4th ed 1071)



IHt HASTINGS LAW JOURNAL

Workers' ( umpnisJlion

53. The problem is most acute in the context of worker's compensa­
tion. This is so not only because the employer's immunity is fat and 
away the most common in modern accident litigation; it is aggravated 
by the fact that the accident victim becomes entitled to compensation 
benefits from his employer as well as to tort damages from the third 
pariy, ilow are these two, basically incompatible systems (workmen's 
compensation and tort) to be harmonized?1-*' This question calls for 
consideration when the employer or the employee or both negligently 
contributed with the third party in causing the employee's injury.
54. Prior to Li, the position in California was as follows;145 An em­
ployee's contributory negligence, while not alfeciing his right to com- 
pen- tiun from his employer, barred any tort recovery from a culpable 
th iu  •'••My. On the other hand, an employee free from fault could re­
cover tort damages from a third-party tortfeasor, reduced only by the 
workmen’s compensation benefits previously received.

If the employer was at fault, whether on account of managerial 
negligence or vicarious liability lor ihe negligence of his agents or ser­
vants. he was not—as already mentioned—liable for contribution, but 
in Win it Jackson"' he also lost h.s right to recoup from the third party 
the compensation benefits paid to the injured employee. Thus, the neg­
ligent employer and the third-party shared the loss although by no 
means in proportion to their shares of fault or even equally; on the 
othct hand, the employee did not "doublc-rceovcr" because, whether 
his employer was negligent or not. he ('he employee) had to give credit 
against the tort damages for compensation benefiis received. In sunt, 
the employer’s negligence enured solely to the third-party's advantage 
by reducing his total liability by the amount of the compensation bene­
fits paid.

The situation worked out differently where compensation benefits 
were claimed after the third-party's liability was finalized. In thut 
event, California Labor Code § 3S6I allows the employer or his insur­
ance carrier a credit against the damages recovered from the third 
party. However, in Roc r. Workmens Compensation Appeals Hoard"'

14-*.. A comparative conspectus o f  the frc.ur,.cm o f  these problems in ilillcrcnt countries 
is found in llc n n n g . Tori L ia b i l i t y  fo r  ItbrA  In ju ry ,  in 15 I s i l  k s m ih n m . I : M s i  i t i n i ' M  
<n CoMi'AM VI tv I. I.\W 8856-71 ( 1̂ 7̂ )

!-!> SVv Note. Third Tarts and Tmplaser Liability. [/ter Xya I  • • Yellow ( ah ( aotpani 
for Jnjuru"' ta Lrnployees Coifred b\ ITorkers’t ain/ienutnon. .s,tS Cm I Hi V. I02‘M IM77| 
(hereinafter Cited .is Third Tariy\, Note. HerAer't ta/nprnuitian IturdTaHs /../»* •#///*. II 
I S f I. Kiv Ml 11977) (licicinaficr cited a' Worker's < •oaprfnitiiao]

\M> 57 ( ;l| 2d ST. 366 I’ 2d Ml. |7 ( al |<p|f W) (|*X,f s 
147 |> ( al 3d XM1. 5’S |»:j 77|, f|7 C ,)| Kptr 6M(|T4j

the supreme court (shortly before Lit held that, if the employer's negli­
gence concurred with the third-party's, it was preferable to deny the 
employer his statutory credit rather than deny the employee double- 
recovery. In this instance, therefore, the employer’s negligence enured 
lo the benefit o f the employee, since (al least in the absence o f statutory 
authority) the benefit of the later compensation could not be passed on 
to the third-party like the benefit o f compensation received prior to 
judgment or settlement with him.
55. I propose first to consider the eflcel ol Li on the liability o f a neg­
ligent employer and third-party in cases where the employee was not 
also eontributorily negligent.""

The Li rationale might well suggest that the third-party's liability 
should no longer exceed his own share of negligence That could be 
accomplished either by allowing the third-party contribution from the 
employer or limiting the employee’s tort claim to the third-party’s share 
only. Either solution has been firmly rejected by different courts of 
appeal."''
56. Contribution from the employer has been opposed both on doctri­
nal and policy grounds. As for the first, contribution assumes joint lia­
bility. nol just joint negligence: and the employer happens to he 
immune from tort liability.1'" Besides, to subject the employer to con­
tribution would entail the ridiculous result that if the employer is the 
only negligent party, he need only pay his workers’ compensation: but 
if a negligent third-party contributed to the injury, the employer must 
pay ois share of the jury verdict.151 As for the second, contribution 
would undermine the employer's immunity in violation o f  a basic tenet 
of workers' compensation. The "trade-olf" for the employer's no-lault 
liability for compensation benefits to his employees was, and is, his im­
munity from any tort claim with respect to the injury. T o  expose him 
to contribution from the third-party would taint worker’s compensation 
with tori law. It would increase the risk and cost to the employer and 
require him to carry additional insurance. Some jurisdictions, it is true, 
have condoned violation of the employer's immunity by allowing in-

I4X. Various alternatives wctc systemk.iI)y unJ first discussed by I’cyrat. Comparatne 
•Vcpftgence in Ihird Tarts I ares in (i^75| * Cm Work I.US* Cost)' Hi »• '>*). jee Third Tarty, 
fypra note 145; WofKcr** Compensation, supra note 145 

lt‘t. Arhatifb v I’li-ctcr A: Gamble Mfg. Co.. HO Cal App. 3d 500, 145 C:il UjJtr. COM
(1978) (joint and several liability); Christensen s Kaiser Alum & Chcm Corp.. 69 Cal. 
App 3d 922. 13b Cal Kptr 426 (1977) (hearing denied by Sup Ct. with order iifainsl publi­
cation of opinion) I II Wills Co v Superior Court, 5b Cal App. 3J 650. 128 Cal. Kptr 54!
(1976) (no contribution)

• 50. Cm I su Com ft *601 (West Supp 197.5).
151. Itfown \ Du key. 397 P.. 454. 459-60. 155 A 2d 836. KJ9 (|9M»,.
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deinnilv claims based on a contractual relationship between the em­
ployer and the third-party,1'- but California emphatically repudiated 
this trend in 1959 bv specifically legislating against indemnity claims 
except when based on an express written contract.1,3 This prohibition 
would cover also claims for "partial indemnity" within the meaning of ■intericon Motorcycle.'" In sum. the reason for hitherto denying con­
tribution (and indemnity) against the employer was not the all-or-noth­
ing rule discarded hy l.t but an independent policy o f limiting the 
employer's liability lor work injuries.1''' Contribution, under whatever 
label, is not therefore acceptable.” '-
57. Another alternative for limiting the third-party’s liability to his 
own share o f fault would be to abandon the "joint and several" liability 
rule and reduce the employee's tort recovery tr im the third party by his 
employer’s share of negligence. While contrihution-would promote the Li rationale at the cost of the employer, this formula would do so al the 
cost o f the employee. The only argument for it is that this is not an 
unfair price to exact in return for the employee's assured compensation 
benefits; in other words that the price consists in giving up all tort 
claims whatever with respect to his employer's negligence and absorb­
ing that share himself for all purposes.” ' It will he recalled that this 
formula is actually recommended in § -19 of ihi- Study for dealing with 
a settling tortfeasor's share, hut, as already pointed out.” " the two situ­
ations arc hardly analogous: the plaintiff has a free choice whether to

152. See I.Alt SON. supra nolc 143. at ft ft 76.30- 53. Larson. Workmen's Compensation 
Third Party's Actum Oner Against Employer, 65 Nw. L'.L Kt.v. 351 (1970) In California, 
sec Bauch v. Rogers. 24 Cal. 2d 200, 148 I' 2d 633 (1944) (hailor-bailtc). The United State* 
Supreme Court lent kudos to this theory in allowing indemnity to an unseaworthy >hip 
against the longshoreman's employer notwithstanding the immunity provision of the Long­
shoremen's and Harbor Workers* Compensation Act ft 5. Ryan Stevedoring Co \ Pan- 
Atlantic Steamship Corp . 350 U.S. 124(1955). The doctrine was nullified hy amendment of 
the Act m 1972. A product manufacturer’s claim to an ’'implied right of indemnity" Irom a 
purchasing emploscr was recently negatived in Olch v Pacific Press A Shear Co.. I* Wash. 
App. 89. 573 P 2d 1355 (1978)

153. Cm I sii Com ft 3864(\Vcst 1971) Tills section was enacted to nullify the ration­
ale of San LTancisco United School Dot California Bldg. Maintenance Co. 162 Cal 
App 2d 434. 328 P. 2d 785 (1958).

154 Arbaugh \ Procter & Gamble Mfg Co. Ml Cal. App 3d 5(H). 507, 145 Cal. Kptr 
(*08. 613 (1978),

155. li.B. Will* Co. v. Superior Court. 5n Cal App 3d 650, 128 Cal. Kptr. 541 (|97(»J.
156 Hut u t  Skinner v. Rccd-Prenticc Div. Package Much. Co., 7(1 III 2<| | .  17.) NT.2d 

437 (1977); Dole v. Dow Cbcm. Co.. 30 N.Y 2rl IIV 282 N.IL2U 288. 331 N.Y S 3d 382 
(1972)

157 S/e /lard Parts, supra nolc 145, at 10)2 I hi* view has been adopted in (lie Onlu 
no Workmen’s Compensation Act. Osr. Hi s Si m .  ch, 505 ft Ml I) (1970). and the llnii-.li 
Columbia Workmen's Compensation Act. II C Ki v. Sim ch 413. ft 11(6) (I960)

158. Sec test accompanying notes 150-56 supra

settle w ith anv one o f the tortfeasors and for how much: is is then fore 
not unfair to hold him to that bargain. In contrast, the particular em­
ployee has no choice whatever in dealing with his negligent employer; 
the lattcr's immunity is imposed by law and bargained for only in a 
purely theoretical-historical sense.” ' A closer analogy is that o f a co- 
tortfcasor's insolvency, the risk o f which is and should remain (as rec­
ommended in section III o f this Study) with the solvent tortfeasorls), at 
any rate where the plaintiff is free from fault himself. Why should a 
tortfeasor be better off because someone else contributed to the injury 
than if nc had been solely responsible? Finally, it may be urged that 
the object o f the Li reform was to improve the position of plaintiffs, nol 
to worsen it.1"' Accordingly, no change in the existing rule o f un­
reduced tort liability by the third-party” ' is here recommended.
58. If the Li rationale of each negligent actor bearing no more than 
his own share of responsibility cannot be implemented exactly in this 
context without violence to other competing policies, docs it not at least 
call for some other modification(s) o f the prior system of rules? Tw o 
possible modifications must here be considered. The  first concerns the Witt rule which used to disqualify a negligent employer from claiming 
any indemnity from the third-party for compensation benefits paid. 
The BAJI Committee promptly amended the relev.r jury instructions 
to reflect its view that a negligent employer could henceforth claim re­
imbursement from the third-party for compensation benefits paid, re­
duced only by his own apportioned share o f negligence.” 5 This 
modification of the Witt rule has been criticized on the ground that it 
operates to reduce excessively a negligent employer's already limited 
statutory liability at the expense o f  a concurrency negligent third party 
whose liability is not so limited.1''' Suppose an employee is killed in an 
industrial accident caused in equal degrees by the negligence o f his em­
ployer and a third-party. A  wrongful death action results in an award 
of S250.000 in favor o f the survivors. Under Win. the employer would 
have borne the whole o f the compensation award, maximally 555,000;

159. Contra. Murray v. United States. 405 F.2J 1361. 1365-66 iD.C.’. ("ir. ly6R) (apr’ied 
(lie settlement analogy lo (he instant situation)

160. Arbaugh v. Procter & (iambic Mfg Co.. 8*0 Cal. App. 3d 500. 507, 145 l?.*;. Rptr 
609. 614 (1978).

164. Christensen v. Kaiser Alum. & C'hcrn. Corp. 69 Cal. /\pp. 3d 922. 1 -8 Cal. Kptr 
426 (1977) (hearing denied by supreme court with order ap»«ns< •>uhlic,\on of opinion). 
The reason for the supreme court’s order agains. »sning (he opinion of the court of 
appeal was most probably that this issue was being dealt with in American Motorrsr/e A 
year later, in trbauyh i Prater (Jamhlr Mfy. Co., the court considered itself bound by 
Arneriean Motorcycle

162. BAJI 15.14 (6th cd 1977). See especially iJ.. Use Nolc at 672-77
163. Worker’/  Compensation, supra nolc 145. al 577
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the remaining Sl'JS.000 wuulil have been borne bv ihe ihird-pany, 
Under the BAJI formula, ihe employer could have recovered S27.5t"xi 
from the third-party, with the result that the third-party's share is now 
increased lo $222,500. Bui not only would this formula result in exces­
sively increasing the disparity between the shares o f the patties, it is 
alssi wrong in principle: for the Li rationale calls for the application of 
the fault ratio to the total amount of ihe damages rather than the 
amount o f the employer's lien upon that amount—in oilier words, to 
the shares in which toris damages, nol worker’s compensation, should 
be borne.
59. Accordingly, the correct method o f applying Li is to require the 
third-party to reimburse the employer only to the extent that the com­
pensation benefits have exceeded the proportionate share of the dam­
ages attributable to the employer's negligence. Thus in the preceding 
hypothetical, the employer would have been entitled to no reimburse­
ment at all. since the benefits paid (S55.000) fell far short of his 50'7 
share o f the damages (S 125,000). This formula has now been repeat­
edly endorsed by courts o f appeal in preference to the BAJI propo- 
al.1"  Il is preferable to the Win rule because, in cases where Ihe 

employer's negligence is slight but his compensation payments arc rela­
tively high, he may now force the third-party to hear a share of the tort 
damages proportionate to his own, larger share of fault. Suppose that 
the tori damages amount to $20,000 and the benefits to SS.000. the fault 
raiio being 10:90: Under Win, the employer would have borne SS.000 
and the third-party $12,000: under the new formula, the employer will 
he entitled to reimbursement o f $6,000. Nol that this formula necessar­
ily assures sharing in exact proportion to fault, us it docs in the prcced- 
i> g example. For if the fault ratio were icvcrscd. the employer would 
recover nothing but the third-party—failing contribution—would still 
be left with $12,000 or 6(Fc o f the loss.

The recommended formula presents no practical problem in appli­
cation. if the third-party claim was actually litigated: the verdict w ill 
fix both the plaintilTs total damages and the shares of fault. But a set­
tlement would fix neither.1''' The employer might therefore be forced 
to take the matter to court. But even the Win rule wns contingent on a

im Arbiiugh v Procter & Oamtylc Mfg. Co, 80 Cal. '•pp. .'J $00 1*15 «\»l Kpir
l l'*7K); {. Vrivlcnscn v Kaiser Alum & (.’lieni. Corp.. Cal App Jd *02. I3H < al Kptr 4>

(hearing denied by supreme court wish oidcr against publication o! opinion) It 
.ilxt* the rule in I ranee and Germany .Sri* Fleming. Jur; liahilo\ for II <>rk lnjur\ m I**
Imi hnmionai !!n< u  low ima 2'i (|V75).

I(*S. It cannot even be assumed that the settlement represents a good lai:h estimate I 
the pi JiulitP s total loss indc.td of the third-party's share o( fault, wuh or without a deduction 
o| tho coitipenvtiion hcnclits.

finding o f negligence by the employer, and the Li rule applied to the 
hen (rather than the tort damages) would also require a finding of the 
parlies' shares o f fault. An additional finding of ihe total damages docs 
not therefore substantially add to the administrative burden o f the rec­
ommended formula.
60. The second modification suggested by Li concerns the employer's 
credit w here the injured employee delays his claim for permanent disa­
bility under workers’ compensation until after the civil liability of the 
third-party has been disposed of. It will be recalled1'''' that under the 
prior law as decided in Roe shortly prior to Li, a negligent employer 
w as disqualified from all credit for such later benefits against the prior 
civil recovery, on the ground that it was preferable to condone double 
recovery by d,.-, employee rather than permit the employer to profit 
from his wrong. Application of the preceding reimbursement formula 
to the Roe credit would tend to minimize the employee's double recov­
ery. It is true that it would neither completely eradicate double recov­
ery (lo (ho extent that credit was still denied up to the employer's share 
of fault) nor that the benefit o f the modicintion would enure to the 
third-party rather than the employer. But it is at least a step in imple­
menting the Li mandate.

The plaintilTs' bar is < iscd to any modification of Roe, its main 
argument being that it merely transfers a portion of the windfall from 
the pocket o f the employee to that of the employer, and that the inno­
cent employee is more deserving than Ihe negligent employer.167 For it 
will have been noticed that, while the formula applied to reimburse­
ment will nol affect the employee's recovery, the formula applied to 
credit will. But the likely impact is much smaller than imagined hy ii> 
opponents who assume reduction of the credit in accordance with the 
employer’s fault, while, as previously pointed out, the correct formula 
would allow reduction only to the extent that the compensation benefits 
exceed the employer's share of the tort damages. In any event. Ihe crit­
ics (arc forced to) concede that the best solution would be to transfer 
the “windfall" 10 the third-party, although its effect on employees 
would o f course be the same.
61. T o  accomplish that result, a  simple reform would be to introduce 
a legislative provision, analogous lo the employer’s reimbursement pro­
vision, allowing the third-party to assert a claim against any future 
compensation award.1'" Besides eliminating double recovery, it would

1st' Sec tew accompanying note. lt'2-SJ nr/m/
167. /  p . stctnl'crp Thtr Atpimtnt on  A i u ' i t i i U ' * ! A  t 'n # n  C f  i t l i C l A  A lA fS

CAII.Ni>. T. at I Il'IJTl
lt>S (/ American Motorcycle Ac.'n v Superior Court, 20 Cat 3d 57s, 5S*l. 57S I* 2d



also dispose of the vexing jurisdictional problem raised by the err., 
plover's negligence I r. already in Rue. the court suggested a legula- 
live amendment to relievo the Workers' Compensation Appeals Board 
from having to decide whether the employer was negligent and thus 
forfeited his claim to credit "  The problem would be aggravated if the 
Board also had to apportion share', of negligence.17,1 By permitting tlir 
third-party to raise these issues and have them disposed during the mil 
trial, issues of fault need no longer be injected into the adjudication ol 
ssorkcrs" compensation
62 Another formula which would achieve the sam e  result is to au­
thorize contribution against a negligent employer but not exceeding the 
latter’s workmen's compensation liability. This would in effect subro­
gate the third-party to the employee's compensation benefits paid and pmabU- by the employer, just as under workmen's compensation acts 
in many states the employer's right of reimbursement is defined as a 
right of subrogation to the employee's rights against the third-party.1'1 
A  right of contribution so limited would aspect the traditional policy 
o f limiting the employer's liability to the workmen’s compensation ben­
efits. but make sure that the employer does not escape with paving less 
merely because the employee has not yet exercised his lull rights 
against him by the time the civil claim ts settled.

Such a limited right of contribution has long been practiced in 
Pennsylvania.' was recently adopted in Minnesota.r l  and has had 
some following among Icdeial courts in application to federal vvork- 
men's compensation statutesT'-1 As I.arson points out. "it postulates an 
optimum result" and probably represents "the fairest available com-

H'i'K *»o2. 1 4 6  (  i ll K iu r  1 * 2 . I * *  t W ' v i  I l ie  id e a  wav origin o ily  a i r c J  in  C o m m e n t . in  

| l ‘>7o] 4 C  m W o r m  Cmmi it 1 1 ' \  vumew hat analogous proposal to prorate w or I -

* n u tlc  inmen » compero iu.>n jn.t u-rt Jam-iiv-i umtcaj . 1  Sa-mg Ihedicivmn on f.iultt uai n 
Ni'lc. It i<rl n u ' f t l e u l i e n  , w j  U i r J  I ' j r n  S u m .  : i  M im im .s  |.J  61,1 ( |% ' . |

: I cl .M SS4. W .  S.’S |«;j 771, 777. 11 7 Cal KptiI6'l Roc l Wl VII.
11'1741

170 If the lliif-i-partv claim was settled the Hoard would also have to make a linding ol 
the plaintill’s t%*».#l damages. 'inic it cannot He assumed that the settlement represented a 
K-Kvd laitli cvtinuic-d I lie /w«VI»"» I hi' l ia s  been employed avail additional argument tor 
id.or.in̂  Poe. Imt !ove> ninth ol its force if the tcc..inmended amendment were adopted 

I.sen in < .iliforni.i. it Sun l*cen dewnbed a' **‘merely a legislative recognition o f171

the ctjviiUblc dt\lnne ol subrogation ’ " l)c • tut \ Kcid. td Cal 2ii 217. 222. 444 I’ 2d *42 
445 7oC.il Kptr >50, 553 I l90SMt|uotinv* Western States (ia.v «.V l.lectnc (‘u v HayoJc 
I umber Co. 1)0 Cal 140. MS. IS' I* '.*5 7ts (|o20|f

P7 Mato v I alls. ‘*sO l*a ISO. 14 \ ?d |o>(l‘M0j
I 73 I itinhertson ' <ituirinati < orp . 257 N W 2tl r.?'i MvK‘t 1 1077)

l *4 I his goc» back to the Tlmd Circuit's opinion in llaccillc s Halcyon I mcv l>' I -'J
• ti'rdCir lot H. r, i Jon .w Jo r yn>um/ mb m m  ll.ikyon l.mcs s HacnSlnp Ceiling tV 
Hrltffinj! t orp. 312 I S 2S2 tl**?2l I lie i»t' 0  .lie docusscd ai IcrtjMh in I si* *i4p>a 
note 14*. tj if* 22

promise in the light of all the conflicting policy interests."1'
63. A much more radical reform in the way of coordinating workers’ 
compensation w ith tort liability is the proposal of the American Insur­
ance Association176 which takes a middle ground between Ihe extremes 
of. on the one hand, abolishing all third-party claims157 and. on the 
other, making the employer liable in contribution for the full amount 
of any tort judgment. The A IA  proposes that all tort defendants (or at 
least all third-party product liability defendants)1 r*be entitled lo credit 
for the amount of workmen's compensation liabii ly paid or payable to 
the injured employee, regardless of the negligence or other fault of the 
employer. The employer's right of reimbursement would he abolished, 
as would all claims for contribution or indemnity other than those pro­
vided for by contract.

This proposal has two great attractions: it dispenses with all con­
sideration of fault on the part of the employer and eliminates all cross­
claims, thereby simplifying the compensation procedure and reducing 
"transaction costs." California has hitherto stood pretty nearly alone in 
its apparent lack of concern over the complications resulting from in­
jection o f negligence into the workmen's compensation system, as evi­
denced by the If 'in and Roe decisions.,N By contrast, most other states 
have refused to deny a workmen's compensation lien lo a negligent 
employer, not from motives of complacency with negligence, but so as 
to not burden the disposition of industrial accident injuries with inses- 
tigaiions into fault. In other words, the clear majority view is that the 
cost of such investigations outbalances any deterrent or other satuiory 
effect that a denial of the lien might conceivably have. The A IA  propo­
sal tarries forward this important policy, though by denying a lien even 
to completely faultless employers. Anyway, complete faultlcssness 
(managerial or vicarious) on the part of employers is rather rare, so that 
it is not inequitable to require all employers to hear a portion of the 
accident tost. The AIA  proposal, by also denying the third-party any 
contribution, thus eliminates all consideration of fault on the part of

I7s I.vmsun, supra note 144 .it I-I-3II
17f». See I pvtnn. C>">r,h nation of Workers t  onipeihathH /lentpli »*ilh Port Ourr.a^#• 

Awards. | mki'M 4M i l'/7s) (aJiltcM in American ll.ir Association Section nf Insurance. 
Negligence, and Compensation l.a*. Ant' . |o>7)

12/. Such a prupo'al is outlined in Wcisgall. PruJiHl l,iability in the Workplace. 1**77 
Win L Kiv 1035

|7x Moth the Al \ proposal ami Wcitpll') tools on ilic product liability third-party So 
docs I’ s l>l t’t III C'llMMf HU . Kit R VI.I M \ 1 SSI. I «IMt I • IN I'MWIt'l t It \M|| If*. | I- 
* Al Ut ftiw t ch VII. at 1-277 ||U7K) I he major reason tor isolating thi» problem iv the 
reljtivclv high incu'cnvc of these c.i'cs II of all protluct liability accidents auaimi lor 
42"* ol the t »t.r insurance picnmmis /./ at **
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the employer or the third-party1*'' and dispenses with til irov»-claims 
It therefore differs fundamentally from the proposals prestousls here 
considered which, instead ol ejecting fault notions from workers' com- 
pensation. sought to harmonize two systems Since the employer and 
the third-party are both likely to be insured and good loss distributors, 
the refinements o f  fault exact costs \shi'-u many observers regard as 
unwarranted hy any competing benel. Your Committee should sen 
ottsly ponder whether this is not a propitious time to undertake such a 
more fundamental reform rather than a mere implementation o f the l.i 
rationale.
64 We must now consider the added complications o f the employee's 
contributory negligence. First as to his rights jgiinst the third-party 
Whereas prior to l . i  any such claim vsould have been totally barred, it 
is now merely reduced hy his own share o f negligence. If he has re­
ceived workmen’s compensation, that amount must also he set-off 
against his damages. It seems to he generally assumed that the benefits 
must first be set-off before the remainder is reduced by the appropriate 
ratio o f fault, rather than vice versa. Suppose the verdict is S5(),<,'00. the 
compensation benefits $10,000 and the employee was SO": negligent. If 
compensation is set-off lirst. he will he entitled to $36,000 ( 50,000-
10.000-4,000); if set-off' last. lie couid only recover $35,000 (50.UO0-
5.000-IO.OOO).1' 1 T he former order o f deduction ought to be confirmed 
by statute.
65. Wha1 would be the clfcc-. of the injured employee’s contributory
negligence on the employer’s claim lot reimbursement o f compensation 
benefits? It will be recalled that, according to current case law com ­
mended in this Study.1*’ a negligent employer is entitled to reimburse­
ment to the extent that his compensation payments exceeded his 
notional share of the total damage'. His negligence may of course be 
either managerial ( 'personal") or vicarious. No eases, however, have 
so far explored the question whether the injured employee’s contribu­
tory negligence should be imputed to the employer just like that of any 
o.ltcr employee so as to effect his right o f reimbursement or credit 

The IiAJI Committee assumed such imputation Thus in the 
picccding examp e (i)<>2) [where compensation . mounted to S I0,000. 
the verdict to $5( .000 and the employee was IOC negligent], the em­
ployer would on hat basis be entitled to $5,000. i.e., the difference he-

i?" Hut the victim'* contributory could still be considered m relation tohrt
t**il 1 1>itio jcjiiist the third part,v 

IM Sr'r II Ml. IV Note .il f»7J, <i7fi (Mh C 5 r»7*»
1** b e e  tes t a ic tim pan> ing  n o te  132 \upta \
I* \ See ItAJI. I vi* Note at Ci7.| tUI and example *» (Mh *‘d !'I77| (
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tween the benefits paid and the 10" share of the total damages K1
66. Alternatively, it may he argued that the third-party is already 
credited with the 10*T share of the injured employee so as to reduce his 
total liability from S50.000 to 546.000 (supra § 60). Why should he get 
a double credit by imputing that share also to the employer so as to 
reduce the latter's right of reimbursement'’ 1 Without imputation, the 
employer would—in the previous hypothetical—be entitled to recover 
all of his payments (SI0.0O0). This would make no difference to the 
injured employee, but it would change the respective shares of em­
ployer and third party from $5,000:41.000 to 0:46.Q0o.

There are two possible arguments against this solution. The first is 
that traditionally an employee’s negligence has been imputed to the 
employer so as to impair the latter's right of recovery from third par­
ties. There is no reason why the l.i principle should change that policy 
except that the employer's claim is no longer barred but merely re­
duced. But this assumes that the employer has suffered an injury of his 
own. whereas in our context it is the employee who has suffered the 
injury and his negligence is already debited against the third-party's 
liability. In other words, this is an entirely novel situation to which the 
doctrine o f imputed negligence csiuld never have been applied before, 
and it would be merely mechanical to extend that doctrine to the pres­
ent situation.1,6

Th e  second argument is that. K  reducing the third-party's share, 
the formula tends to mitigate a little the gross inequity which the em­
ployer’s immunity tends to inflict on third-parties. This argument 
would, however, be stronger if. as BAJI had assumed, the percentage 
reduction were applied only to the employer’s lien ralher than to the 
total damages.

On balance, the arguments for imputing the injured worker's neg­
ligence to his employer for the purpose o f reimbursement are perhaps 
the stronger. Thus, however diffidently, adoption ol this alterna'ive i> 
recommended.
67. RECOMMENDATION'S: (1) //; the case >/ a »*»< injancaused by the i encttrrcnl nrg/i-

JK4 ItAJI example 4 would allow reimbursement of SV.OH). haxed »*n (he j»umptioit. 
Mncĉ refutcd ihj* tin* percentage reduction i\ made on (lie lion ralher ill,in the I Ola I 
doftiagcx

1*5 .Ver Hesrat. Co*ipdrtili*e AI’c/W'n«*//? f h r jp j r n  iu u 'i II**7*! 5 (M Wiihmmh* 
Comp Rip U'i. (fat ("Situation ID')

I K c i n c m * » * r  l .n ic f v o n * ' d n iu m ,  "A  f iH ilr ih  tvnM M cnw> i* th e  h o ly u M w  of l i t t le  

m in d *  *' K W O . i i h n i i n .  W / l i ' / w ' i t  r .  in  I  \ s  i t  % 5X  | n  j '  | ' M »



jn J a third party 
la) the employer should he al­lowed to recover from the third party any part of his compensation liability that exceeds his notional share of the tort damages, and 
(h) the third party should he allowed to claim contribu­tion to the extent of the employer's share of fault or the employer's work­men 's compensation liabil- dry whichever is the smaller f§ 65j.

(2) If the employee's negligence concurred with that of the third party, his negligence should be impaled ro the em­ployer so as to reduce his claim to reimbursement (§ 70).
(3) Alternatively, the employer's right of reimbursement should be abolish td. regardless of whether he was negligent or not. but the third party's tort liability should be reduced by the amount of workmen's rompen valion paid or pa cable to the employee t§ 67).

IX. Th e  Uniform Comparative Fault A ct

(iX. Most o f the recommendations o f this Study are embodied in the 
draft of the Uniform Comparative Fault Act. promulgated hy the Na­
tional Conference of Commissioners on Uniform State Laws in August 
1977. There are two good reasons for adopting that draft in its essen­
tials rather than embarking on an original drafting cflbrt: lirst. the 
Uniform Act is the result of careful preparatory work and draftsman­
ship which it would he uneconomical to duplicate: second, uniformity

May 117*1 TORT LIABILITY

entails obvious benefits by making available the combined interpreta­
tive experience of other States and eliminating conflicts problems.
69. The Act covers both comparative negligence and contribution 
among tortfeasors. I f  adopted in California, it would therefore put 
both matters on a statutory basis, a solution preferable to a mosaic of 
judicial decisions and statutory amendments. It would also require the 
repeal of the current version o f Code of Civil ProceJure §ij 875-77. 
dealing with contribution among tortfeasors and releases.
70. (I ) § 1(a) of the Uniform Act enacts the principle of “pure" 
comparative negligence and § 1(b) defines the scope of its application 
in an embracing definition of "fault." Notably, that definition includes 
strict tort liability, including breach of warranty, as well as reckless 
conduct in accordance with the recommendations o f Section 1 of this 
Study. The inclusion o f "unreasonable failure to avoid an injury or to 
mitigate damages" would apply comparative negligence to situations 
like failure to use protective devices, like safety belts or helmets, if con­
sidered "unreasonable." Because conduct formerly classified as as­
sumption o f risk might now be deemed comparative negligence it 
might be desirable to insert in the definition o f fault in line 4 of § 1(b) 
"violation o f statute," following "breach of warranty."187

(2) § 2(a) o f the Act lays down a procedure of special interroga­
tories for the jury regarding the allocation of shares of responsibility 
between the parties, both for purposes of comparative negligence and 
contribution among tortfeasors.

§ 2(b) prescribes as the two criteria for such allocation (1) the 
"fault" o f each party, and (2) the "extent of |its| causal relation" to the 
damages claimed: the second criterion provides a possible solution lo 
the "apples and oranges" dilemma of comparing fault and .trict 
liability."”*

§ 2(c). inter alia, confirms the rule of joint and sevc. al liabdity.
ij 2(d) enacts a procedure for reallocating the uncollectible share of 

an insolvent party among the other parties, as recommended in Section
IV o f this Study.

(3) § 3 deals with the problem of set-olf, between parties who are 
cither insured or uninsured, along lines set out at length and recom­
mended in Section VII of this Study.

(4) |S 4(a) of the Act c''cates a right of contribution, enforceable 
either in the original action or in a separate action. It therefore rejects 
the requirement o f a joint judgment. § 4(b) specifically authorize* con-

IS7. See IWehiltit. supra naic 1 at 2M-B?
‘ ISS See le v . .uci'ttipanuiif m'tcs 20-3 m pm
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tribntion claims by sealing tortfeasors. In bolh respect*, n would 
change the law of Code o f  Civil Procedure § 875 in accordance with 
recommendations of Section IV of this Study.

(5) § 5 deals with the enforcement of contribution, including the 
period o f limitation.

(6) § f>. prescribing the effect of releases, corresponds lo Code of 
Civil Procedure § 877, except that the plainiill's claim against other de­
fendants is to be reduced by the released tortfeasor’s equitable share in 
accordance with the recommendation in Section VII of this Study 
rather than by the amount o f the settlement.

(7) § 9 on severability mav be omitted. § 11 would repeal Code 
of Civil Procedure §§ 875-877. '
71. The Uniform Act does not deal specifically with the problem of 
immunities or the workmen’s compensation syndrome, except in a 
comment to g 6 which briefly canvasses several possible solutions. Scc- 
.ion VIII o f this Study also suggested alternative solutions; if one of 
these were ultimately enacted, it would more appropriately be placed in 
the Labor Code, Division 4, which deals specifically with the int.'ac­
tion of workmen's compensation and tort liaoility rather than in the 
Code o f Civil Procedure as part of the general comparative fault 
legislation.

X. State Bar Draft and S.B. 1959 (Zenosich)

72. An alternative bill drafted by a Committee o f the California State 
Bar was introduced by Senator Zcnovich (March 28. 1978) as S.B. 
|959.iv' Like the Uniform Act. it proposes a codification of compara­
tive negligence, contribution among tortfeasors and releases. It is how­
ever more detailed than the former, especially in its prescription of 
procedures, and dovetailed into the California Code of Civil Procedure 
o f which it would become part as Tide II of Part 2, gg X75-8K5.

I propose to draw attention to its most salient features, some of 
which arc explained and emphasized in the comments accompanying 
the State Bar draft, while others only emerge by contrast with the Uni­
form Act.
73. (I ) g I (S.B. g 875) is clearly limited to tort (and nuisance) ac­
tions, whereas the Uniform Act applies to all claims "based on fault” 
for "personal injury or death lo person or harm to property." Thus.

IH*> Prnpo r«\/St, Hah' rc CompurtUm• b'tphgcncir and Conmbumtn. recommended I lie
Sialc liar Standing Committee on Administration ol JtiMicv. AuguM. r>“7 1 1he Urall re 
mam-, under consideration hy that Committee) S H 195*1 died in the Rules Committee at 
the end i*l the 1*178 legislative session

unhke the latter, the California draft may he applicable to claims for 
economic loss (e.g. from misrepresentation) but would presumably ex­
clude actions for breach of contract, including warranty. (Breach o f 
warranty is specifically included in the Uniform Act’s definition o f 
fault: § 1(b)). But like the Uniform Act. it does apply comparative 
negligence to claims based on strict liability.

The exclusion o f contract actions applies not only to the issue of 
comparative negligence but also to contribution. It therefore disquali­
fies claims for contribution between one liable in contract and another 
liable in tort (and. o f course, between persons liable only in contract). 
This creates a serious gap which has recently been closed in England by 
the Civil Liability (Contribution) Act 1978.,g"

(2) § 2 (S.B. g X ^ ) defines fault to include :h o f any duly
of (a) person to himself or others." This is. to say icast. infelicitous
since one cannot owe a duty to on-jclf.1'1

(3) § 3 (S.B. § 877) prescribe* the special verdict procedure, com­
parable to § 2 of the Uniform Act. One notable difference is that the 
California draft requires a comparison o f fault between all 
’Tortfeasors" (following American Motorcycle), while 'he Uniform Act 
deliberately coniines comparison to the litigating "parties" alone. The 
significance o f this difference is revealed in § 6 which deals with the 
distribution o f the "absent" share. The result runs counter to Ihe rec­
ommendation o f this Study.'’'-

(4- (S.B. §878) requires set-off without qualification and
v- 'Ljut so n.uch as a word of explanation for ignoring the near-univer­
sal disapproval of set-off between insured parties. Although the draft is 
in several other respects lilted ir. favor o f plaintiffs, this section has in­
curred Ihe hostility of C T L A ,  and should b: rejected.

(5) §5 (S.B. §879) enacts a right to contribution, affirms the 
joint-and-sevcral-liability rule and preserves jury trial.

(6) g 6 (S.B. g 880) deviates from the Uniform A ct by reallocat­
ing the uncollectible share of a tortfeasor (insolvent as well as "absent") 
proportionately among the remaining "judgment debtors" but appar­
ently not including a plaintiff at fault. This solution does nol hold the 
scales evenly between negligent plaintiffs and defendants and runs 
counter to the recommendation of Section V of tiiis Study.

(7) §7 (S.B. g 881) aulhoriz.es cross-complaints or a later sepa-

l*X) Si’f  d/fi> L \w Commission. Rl I'ok I No. 7V < |977)
IMI ,\Yr DjIv V. General Motor* C o»|...  20Cal 3d 725. 735. S7S |» : u  | j  Md

Cal. Rptr 380. 385-86 1 1978)
192. See lest accompanying note* 74-78 \upr,t.
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r.ilt- action for contribution subject to certain conditions.1'” It aKo pr. - 
\ulcs for a right o f intervention by anyone who may be called upon i. 
make contribution (.Sub.-§(d)'.

(8) § 8 (S.B. § .aS2> lays down that each party's equitable shnre be 
based on fault.

(9) ij 9 (S.B. § 883) pro.ides for a problem omitted by the L'ni­
form A ct’ can a non-party rclitigate the extent of the plaintill's award ' 
Answering yes. how is the icduciion. il any. to he redistributed?

1 10) § 10 (S.B. tj SSI) reenacts in substance the existing rule. -■! 
Code of Civil Procedure (j 877 on releases. In particular it adhere, to 
the rule that any non-settling defendant's liability is reduced only by 
the amount o f the settlement, subject only to the control that such .c: 
tlenreni was in good faith. I his solution obviously favors plantills and 
is therefore supported by C T L A .  By contrast, ihe l'niform Act pm- 
poses to reduce the remaining defendant’s liability by the settling 
tortfeasor's equitable share, if greater than the amount of the settle­
ment. For reasons previously stated, this Study prefers the latter 
solution.''''1

( I I )  § II (S B. § 8S5) is an uneontro.ersi.il definition section.

I- Sis’ text .mtvnpdnvmg notes KM nv
l"t See lest .ucompanxiut! nmr. Ilf-’li w</•/./

Interstate Libel and Choice of Law: 
Proposals for the Future

By L a l r e n c h  M. Rose*

We hold that, so long as they do not impose liability without 
fault, the States may define for themselves the appropriate standard 
o f  liability for a publisher o r broadcaster o f  defam atory falsehood 
injurious to a private individual.1
By those words, the United States Supreme Court in 1974 in­

structed the states that "any standard save strict liability*" could be 
devised to determine the fault o f a media libel defendant. Since tha. 
lime each stale has struggled lo determine the fault standard it should 
apply, and many slates have adopted dilfcrcnt fault standards w ith sep­
arate methods of determining what acts violate those standards.1 Many 
litigants and courts have failed to see the possibility o f a choice of lav. 
question, namely, which state’s fault standard should apply to an alleg­
edly libelous statement which was investigated, written, edited, or pub­
lished in another stale.4

While some commentators have noted the existence of this choice 
of law question.1 no one has discussed the matter in any depth.'1 This 
issue has recently become most important, primarily due to the variety
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