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LETTER OF INTENT

House Bill 294

The purpose of HB 294 jp to specify in statute form the fat ual basis*
purpose and policy for the existing AS 36.10.010 as amende | in 1983.

The House Judiciary Committee finds that the evidence and 1i."jstimony in
support of HB 294 contradicts portions of the Findings of Fa. t and
Concusions of Law dated May 23, 1984 reached by the Superior Court in
Francis v. Robison, 3 AN 83 - 9969 Civil. The committee finds that the
existence of new evidence, not available to the Superior Court but
submitted to the legislature in its review of HB 294, indicates that
portions of the Superior Court®"s findings are inaccurate and should be
corrected.

Furthermore, since the findings of fact, purpose and policy contained in
HB 294 are consistent with the legislature®s intent and factual
circumstances in 1983, it is appropriate that HB 294 be specifically
retroactive to July 16, 1983 (the date SSSB 174 amending AS 36.10.010
became law). Any judicial review of AS 36.10.010 should consider the
provisions added by HB 294 as contemporaneous to the 1983 amendments.



Mr, Chairman, members of the committee, | welcome the

OPPORTUNITY TO APPEAR BEFORE YOU TODAY TO OFFER COMMENT ON HOUSE

Birtr 294,

My name is Paul D, Flemm and | serve as Labor Relations
Manager for ARCO Alaska, Inc. My company, | believe, is the
largest private employer in the state. We currently employ about

2,650 EMPLOYEES WORKING IN ANCHORAGE, THE NORTH SLOPE AMD THE
Kenai Peninsula primarily. These 2,650 employees are almost
EXCLUSIVELY ALASKAN RESIDENTS. WE BELIEVE THAT STABLE EMPLOYMENT

IS THE DESIRED OBJECTIVE,

We BELIEVE AT THIS TIME THAT NOT ENOUGH IS KNOWN ABOUT THE
EMPLOYMENT AND UNEMPLOYMENT PICTURE TO ADDRESS THE ISSUE OF
WHETHER ANY LOCAL HIRE LEGISLATION WILL ACCOMPLISH THAT OBJECTIVE

OF STABLE EMPLOYMENT.

House Bill 295 proposed to allocate $100,000 to study the
issue, We suppo.rt just such an effort, House Concurrent Resolu-
tion #20 ASKED THE COMMISSIONER OF LABOR AND ATTORNEY GENERAL TO
SUGGEST A FUTURE COURSE OF ACTION TO MAXIMIZE LOCAL HIRE.'*WE

SUPPORT JUST SUCH A REVIEW.

We DO NOT SUPPORT ANY SPECIFIC LOCAL HIRE LEGISLATION BEFORE
CAREFUL REVIEW IS DONE. WE BELIEVE THAT A CAREFUL REVIEW WILL
SHOW THAT LEGISLATION WHICH FOCUSES ON JUST CONSTRUCTION OR JUST

North Slope construction is counter-productive. Because, we

BFLIEVE, ANY CAREFUL REVIEW WOULD NOT JUST INVOLVE THE ATTORNEY



General or the Department of Labor but would also include the

Department of Commerce whose job it is to foster commerce in our

STATE.

It IS, WE BELIEVE, THE PROVIDING OF JOBS AND AM ENVIRONMENT
FOR BUSINESS TO FLOURISH THAT WILL IN THE END SEE THE MAXIMUM
NUMBER OF OUR CITIZENS AT WORK. THE CURRENT BILL AND OTHERS LIKE
IT MISS THE MARK, REPRESENTATIVE PIGMALBERI'S INITIAL THRUST AT
EXAMINING AVAILABLE DATA ALREADY DEPICTS THAT WE HAVE MORE
RESIDENTS SEEKING WORK THAN WE HAVE JOBS TO BE DONE, WE APPLAUD

Representative Pignalberi for beginning the inquiry into the many

FACETED QUESTIONS OF EMPLOYMENT AND UNEMPLOYMENT AMOI'JG VARIOUS
INDUSTRIES AMD OCCUPATIONS. IT IS, HOWEVER, ONLY A BEGINNING.

Construction is particularly important to Alaska because we
ARE A YOUNG STATE STILL GROWING AND BUILDING OUR FUTURE STABLE
EMPLOYMENT PLACES, HOWEVER, CONSTRUCTION WILL ALWAYS BE UNSTA-
BLE. It is elsewhere as well. |t is the nature of the business.
This is the historical basis for high wages in construction - to
OFFSET PERIODIC AND CYCLICAL UNEMPLOYMENT IN THE BUSINESS,
Construction industry around the country recognized the seasonal
AND TRANSIENT MATURE OF THE WORK AMD TOOK THIS INTO ACCOUNT IN
FASHIONING ITS HISTORICAL SOLUTIONS. EXAMPLES OF THIS ARE: (1)
HIGHER WAGES (2) HIRING HALLS TO ACT AS CLEARING HOUSES FOR
WORKERS SEEKING WORK. FOR CONTRACTORS WHO CAME AMD WENT AMD  (3)
MULT I-STATE LABOR AGREEMENTS TO ALLOW WORKERS TO MOVE FROM STATE

TO STATE TO FOLLOW THE WORK. MANY CONSTRUCTION WORKERS CHOOSE



THOSE TRADES BECAUSE OF THE OPPORTUNITY FOR INTENSE WORK FOLLOWED
BY PERIODS OF TIME OFF.

Unfortunately a pattern is growing where workers feel they

HAVE PAID INTO UNEMPLOYMENT FUNDS SO THEY SHOULD COLLECT WHENEVER
POSSIBLE. This is not just in construction but in all WALKS SUCH
AS TEACHERS WHO ARE KNOWINGLY EMPLOYED AMD COMPENSATED FOR NINE
MONTHS AND COLLECT UNEMPLOYMENT DURING SUMMER VACATION,

Specific. _ly *112 of House Bill 294 states that "nonresident
WORKERS DISPLACE A SUBSTANTIAL NUMBER OF QUALIFIED, AVAILABLE AND
unemployed Alaskan workers on jobs on state funded public works

projects,"” How is this possible? Do employers knowingly hire

LESS QUALIFIED WORKERS WHEN THEY HAVE THE CHOICE? WHO BETTER TO
MAKE THOSE DECISIONS THAN THE EMPLOYER? CERTAINLY NOT THE

Department of Labor or a cadre of hearing officers that would be

vecessary UNDER SENATOR JOSEPHSON'S BILL.

What really is at issue here may simply be that availability

OF JOBS FALLS AT INOPPORTUNE TIMES AND PLACES. 1r 1+ AM AN ALASKA
RESIDENT WORKING ON A JOB IN FAIRBANKS, MY HOMETOWN, | CAN' NOT BE

in Prudhoe Bay working at the same time, Nor would | choose to
work at Prudhoe Bay when | could work in Fairbanks and go home to

my family each night.

Analyzing yearly unemployment statistics and yearly job
availability projections does not deal with the fact that both

jobs INn Fairbanks and Prudhoe Bay will end and both workers will



BE UNEMPLOYED FOR SOME TIME UNTIL ANOTHER SEASON OR UNTIL ANOTHER

PROJECT IS MADE AVAILABLE TO WORK ON,

IF INDEED CONSTRUCTION IS IMPORTANT BECAUSE OF THE CORE OF
ASSOCIATED JOBS IT CREATES THEN WE SHOULD BE DOING ALL WE CAN TO
PROMOTE CONSTRUCTION NOT ARTIFICIAL BARRIERS TO THE COMPETITION

FOR WHO WILL DO THOSE JOBS,

For example, Representative Pignalberi disclosed that 51% of
THOSE WORKING IN EATING AND DRINKING PLACES APPEARED TO BE
NON-RESIDENTS BY VIRTUE OF PERMANENT FUND APPLICATIONS FOR
DIVIDENDS, IT IS DIFFICULT TO IMAGINE THESE WORKERS FLYING HOME
from Anchorage or Juneau to Seattle each night after their shift
OF WAITING TABLES. THERE MUST BE SOMETHING ELSE OPERATIVE THEN.
Maybe it is that tourism is seasonal also. Do we seek to place
BARRIERS ON TOURISM? No, WE TRAVEL THE LENGTH AND BREADTH OF
these United States to foster the growth of tourism, We seek to
IRON OUT SEASONAL PEAKS AND VALLEYS BY COMING UP WITH NEW AVENUES
TO SEE TOURISM GROW - LIKE THE WINTER OLYMPIC GAMES. THIS
employs Alaskans and yes, it will employ those who come from less
ADVANTAGEOUS PLACES LIKE DETROIT AND PITTSBURGH WHERE ARTIFICIAL
BARRIERS TO COMPETITION FOR WAGES AND INDUSTRY WERE PLACED

BEFORE.

WE NEED TO ACCOMPLISH LOCAL HIRE THROUGH FOSTERING MORE
JOBS, I PLEDGE TO YOU ON BEHALF OF ARCO ALASKA THAT WE WILL
VOLUNTARILY WORK WITH ANY PERSON OR ORGANIZATION WHO IS TRULY

SEEKING TO MAXIMIZE LOCAL’EMPLOYMENT FOR ALL ALASKANS. WE HAVE

PIhHitamadaBCakHWaainiC a M f B S M W M 2~ — M -



ALREADY OFFERED THIS TO THE COMMISSIONER OF LABOR AND TO UNION
LEADERS, WE ASK, HOWEVER, THAT THE STATE LEND ITS EFFORTS TO
STUDYING THE TRUE PROBLEM BEFORE |IT OFFERS SOLUTIONS AND BEFORE

IT SINGLES OUT INDUSTRIES AND PARTS OF INDUSTRIES,

Representative Pignalberi states that local hire and local
CONTRACTOR PREFERENCE ARE FLIP SIDES OF THE SAME COIN. WE DO NOT
AGREE. OUR EXPERIENCE SHOWS THAT IT IS THE CONTRACTOR'S EMPHASIS
ON LOCAL HIRE AMD IN MANY CASES UNION EMPHASIS OR LACK OF IT THAT
MAKES THE DIFFERENCE, WE HAVE ONLY RECENTLY BECOME AWARE THAT
MANY OF OUR "LOCAL" CONTRACTORS PERFORM WORSE IN ATTRACTING
Alaskans to work than do some of the newer contractors. This is
A MATTER OF EMPHASIS THAT WE HAVE VOLUNTARILY ENCOURAGED NEW
CONTRACTORS TO TAKE VERSUS SOME POLICIES OF HIRING HALLS THAT

SOME UNION CONTRACTORS ENDURE,

1 THANK YOU FOR YOUR TIME AND THE OPPORTUNITY TO ADDRESS
THIS ISSUE, WE LOOK FORWARD TO COOPERATING WITH YOU IN YOUR
INQUIRY AS WE ARE NOW DOING WITH THE DEPARTMENT OF LABOR IN

GATHERING STATISTICS,



International Brotherhood of Electrical Workers

2204 TONGASS P.O. RON 7241
KETCHIKAN. ALASKA 99901 KETCHIKAN. ALASKA 99901
PHONE (907) 225-4020 TELEX -56376
ki ([0 04
UNIT « 1547-4
Local 1547

April 1, 1985

Rep. M. M. Miller, Chairman
House Judiciary Committee
Pouch V

Juneau, AK 99811

RE: HB 294 and HB 295, ALASKA HIRE LEGISLATION

Dear Representative Miller:

I am sure that vyou, as well as vyour legislative colleagues,
ire well aware tb .c the residents of the State of Alaska need
enforceable local hire legislation that will withstand court
challenges. There are too many of us who have seen non-resident
workers hired before residents on projects funded by our local
and/or state dollars.

I urge that you support HB 294 and HB 295 and do whatever possible
to guarantee Alaska residents preferential hire on Alaska

projects.

Sincerely,

John W. Philbrook
Assistant Business Manager

JWP :vp



Bill No. House Bill No. 294 Date  farch 28, 1985

"An Act relating to preferential hire. of Contact: poert Landau

Alaskans; and providing for an effective 465-2700

date. Eileen Plate
465-2700

Since 1982, one of the Department's highest priorities has heen the enforcement of
preferential hiring of Alaska residents on state-funded public works Prolects,
pursuant to AS 36.10.010. In late 1983, however the state's resident hire law was
challenged on constitutional grounds and resulted in a Superior Court decision that
tChe Itaw was unconstitutional. = That decision is now on appeal to the Alaska Supreme
ourt,

One of the Superior Court's key fmdmgs was that there was insufficient evidence to
show that the in-migration of non-residents was displacing qualified and available
Alaska residents. from public. works employment. = By explicitly setting forth the
legislative findings underlying the resident hire”law, House” Bill No. 294 would
rovide a more solid foundation from which to defend the principle of Alaska hire.
he Department of Labor, therefore, strongly endorses the comprehensive legislative
findings contained in the bill.

The Department of Labor supports House Bill No. 294. It will not have a fiscal
impact on the department.

APPROVED:

Jim Robison, Commissioner
Department of Labor

POSITION PAPER/Departmantt didmr



STATE OF ALASKA 1985 LEGISLATIVE SESSION
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Bill No. House Bill No. 294 Date  \arch 18, 1985

Title  »an Act relating to preferential hire. of Contact:  popert Landau
Alaskans; and providing for an effective 465-2700
date. Eileen Plate

465-2700

Since 1982, one of the Department's highest priorities has heen the enforcement of
preferential hiring of Alaska residentS on state-funded public works PYO]eCtS,

pursuant to AS 36.10.010. In late 1983, however, the state's resident hire law vias
challeng-d on constitutional grounds and resulted in a Superior Court decision that
tChOeurItaw was unconstitutional. ™ That decision is now on appeal to the Alaska Supreme

One of the Superior Court's key findin_gs was that there was insufficient evidence to
show that the in-migration of non-residents was displacing qualified and available
Alaska residents. from public. works employment. =~ By explicitly setting forth the
legislative findings underlying the resident hire”law, House’ Bill No. 294 would
rovide a more solid foundation from which to defend the principle of Alaska hire.
[f_he Department_ of Labor, thewfore, strongly endorses the comprehensive legislative
Indings contained In the bill.

It is noted that section 2_of the hill Proposes a retroactive effective date for the
provisions of section 1, The department has no problem with the retroactive date Per
se. However, the legality of the retroactive effective date could pla)( a major role
In determining the constitutionality of section 1 as a whole should a Tegal challenge
to the section arjse in the future.” Therefore, a careful I,eﬂal review may be in

0 'der to assure that theprovisions of section 1 do fall within the legal “parameters
cf the types of provisions which can be retroactive.

The Department of Labor supports House Bill No. 294. It will not have a fiscal
impact ‘on the department.

APPROVED:

Tdim RobisonT, Commissioner
epartment of Labor

POSITION PAER/Dzpartment dildar



SUasfea Ssstate Hegislatuue

pouch Vv CHAIRMAN
JUNEAU. ALASKA 99811 Special Committee on
(907) 465-1931 Telecommunications
DISTRICT 10 MEMBER
BOX 111038 Labor and Commerce
ANCHORAGE. ALASKA 99511 State Affairs
(907) 349-2192 Finance—Subcommittee Administration

Representative H. A. “Red” Boucher

PRESS RELEASE
SUBJECT: Alaska Hire Legislation DATE: March 15, 1985

Today | introduced in the House two pieces of legislation on the subject of
Alaska Hire.

The first bill (HB 294) adds legislative findings of fact and purpose to our
current Alaska Hire law AS 36.1C.010. AS 36.10.010 1is currently in effect and
being enforced but is before the Alaska Supreme Court for review in the case of
Francis v Robison.

These proposed additions to AS 36.10.010 have been drafted in cooperation with
the Department of Labor and incorporate case law on the subject of local hire
which has occurred since AS 36.10.010 was adopted 1in 1983. Most notable of such
cases was the recent Wyoming Supreme Court case which upheld a local hire law
similar to AS 36.10.010. House Bill 294 has been cosponsored by 33 other
Representatives.

The second bill (HB 295) provides the Department of Labor with $100,000 to
conduct a study into ways the state may provide preference to Alaskan workers.
House Bill 295 has been cosponsored by 21 other Representatives

Both these bills have been endorsed by the Department of Labor as providing the
necessary factual foundation to support a resident hire preference under current
legal standards. The study would allow the Department to assemble information
currently not available to support future state action to ensure that Alaskans
receive preference for jobs in Alaska.

Also today Senator Fahrenkamp introduced legislation identical to HB 294 in the
Senate (SB 235) . Senator Fahrenkamp explained: "Most of the revenues going
into public works projects comes from royalty oil money belonging to Alaskans.
We want to ensure that Alaskan®s will continue to be given a hiring preference
on public wonc? projects funded by money that rightfully belongs to them.
Representative Boucher and | have introduced legislation that is designed to
reinforce existing law and hopefully protect it from any legal challenges in the
future.™

For your background, I"m attaching a memorand-n on this subject. Representative
Gruenberg has allowed Dave Donley of his stafr to assist me on this matter.
Please contact Dave at 465-4986, Capitol Room 112, or Edie Russell of Senator
Fahrenkamp®s office for additional background.



STATE OF ALASKA
NEWS RELEASE e
OFFICE OF THE GOVERNOR onhn Greely

Press Secretary

JUNEAU
Molly McCammon
BILL SHEFFIELD Deputy Press Secretary
GOVERNOR Office of the Governor

Pouch A, Juneau. AK 99811
Bus. Phone: (907) 465-3500

GOVERNOR SHEFFIELD ANNOUNCES JOB SURVEY RESULTS
March 15, 1985
No. 85-34

FOR IMMEDIATE RELEASE

JUNEAU - The Alaska Department of Labor has surveyed North
Slope construction firms and found a significant number of
non-resident workers employed, Governor Bill Sheffield announced
today. Of the 2,123 workers employed by 10 companies, 600 were
non-resident.

"These figures are simply not acceptable,” Sheffield said.
"Furthermore, with the influx of workers expected on the North
Slope this spring and summer, the situation is bound to get
worse."

Jim Robison, commissioner of the Department of Labor, will
be meeting with representatives of the 10 companies next week, as
well as with other North Slope firms. Robison also is examining
the hiring record for maintenance ".nd operations personnel of a
major oil producer and others u determine if similar problems
exist there.

"I have asked Commissioner Robison to work 1in close
cooperation with the private sector ir. addressing the issue of
jobs for Alaskans,"™ the Governor said. "In the past, we have
assessed the workforce needs of the timber and Tfishing
industries, and we"ve been very successful in getting their
cooperation in putting Alaska residents to work first. We are
trying to expand that effort now."

A preferential hire law for Alaskans on oil and gas

development projects was enacted by the state in 1972 but struck

-M ORE-



2-2-2-2 . No. 85-34 March 15, 1985

down as unconstitutional by the U.S. Supreme Court six years
later. The state has responded with expanded job training and
placement programs for Alaskans, as well as with a local hire law
on state-funded construction programs. That law, requiring 95
percent local hire, 1is currently under challenge before the
Alaska Supreme Court.

"Th*» emm"cor.omic nr"~bloms caused by invcluntarv unemployment
ar.* j st*r;ou:; menace t.o tine health and welfare of the people of
the state,"” the Governor said. "When jobs open up, we need to
place Alaskans n; them, or train Alaskans to fill the needs of
industry.”

Sherfiela said he was particularly concerned about reports
that non-residents were being recruited for Alaska jobs through
solicitions by companies 1in such states as Louisiana, Texas,

Arkansas and Oklahoma.

-390 -



by Kav Monroe Levine
TimesWiter

A written response is due
from state attorneys Monday in
the case of a Montana iron-
worker who is appealing a Supe-
rior Court judge’s decision to
strike down Alaska’s locai hire
law last May.

The ruling by Anchorage Su-
perior Court Karl Johnstone fa-
vored the ironworker. James
Francis. However, Francis' at-
torney, Ron Zobel, filed a brief in
December asking the Alaska Su-

The state had informed Ins em-
ployer, Regan Steel v Supply
Co.. that it was violatt;..: the pref-
erential hiring law.

The state required the tirm to
comply with the law within one
week and Francis and several
others were fired. However.
Francis’ union, Ironworkers
Local 751, agreed in July to treat
him like an Alaska union mem-
ber until the case was resolved
so that he did not have to retrain
unemployed tor the duration.

But the union also has filed a

preme Court to return the case
to the Superior Court. Zobel ar-
gued that the lower court should
have found the law unconstitu-
tional for more reasons than it
did and that the Superior Court
has not finished its work on the
case.

The law requires that 90 to 95
percent of all workers on state
and local government construc-
tion projects be Alaskans. In
handing down his decision. John-
stone said workers have a funda-
mental constitutional right to

seek work in any state.

Assistant Attorney General
Jan Hart DeYoung, who had ar-
gued that construction workers
from the Lower 4S take jobs
from Alaskans, filed an appeal in
the case in June. The Supreme
Court ruled in July that the local
hire law will be enforced until
the court makes a final decision
in the case.

Francis challenged the law as
discriminatory after losing his
job on a North Pole High School
project during October of 1983

Saturday, January 12,1985, The Anchorage Times B-3

iIn loca

separate appeal of the decision
favoring Francis. *“Intervenors
(Local 751) attack the factual
findings which underlie the
court's conclusion that Francis
was a nonresident, that AS
36.10.010 caused Francis to lose
his job, and that the statute was
a cause of Francis’ continued
unemployment,” union attorneys
argued.

The state also appealed John-
son’s May decision. In a brief
filed in late December, DeYoung
argued as she has before that the

W H

court has been ignoring evidence
about chronic unempioyme. in
Alaska.

"The stale has also presented
evidence from which a strong in-
ference can be drawn that nonre-
sident constructio,i workers con-
tribute to its unemployment,”
she concluded in asking for a re-
versal.

No oral arguments are sched-
uled in upcoming weeks for any
of the three appeal cases.



Associated Press -V r/01
and Times Business Slatl
Washington — Alaska has the

highest insured unemployment rale
in the country, the Labor Depart-
ment said today in reporting figures
0l the numbpr of jobless claims in
the nation.

The department said Alaska's in-
sured jobless rate, a seasonally ad-
justed figure, for the week ending
Jan. 19 was 8.9 percent. The next

highest rate in the countl7 was in
West Virginia where is was 7.7 per-
cent. Other high rates reported today
included Idaho, 6.3 percent; Washing-
ton, 6.0 percent; Montana, 5.7 per-
cent; Maine and Pennsylvania, 55
percent; North Dakota and Oregon,
54 percent; and Arkansas, 5.2 per-
cent.

Nationally, first-lime applications
for unemployment compensation
rose to 394,000 for the week ending

LTi.t/ O/ thue/"
Slate jobless rale

iij) to

1 1.2 percent

JUNEAU (AP)—Alaska’s jobless
rate climbed to 11.2 percent in Janu-
ary, nearly a full percentage point
above the December figure of 10.3
percent but well below the 125 per-
cent of a year ago, the state Depart-
ment of Labor said Friday.

Nationally, Hie comparable unem-
ployment rate was 8 percent for

January.

Nonagriculltiral employment in
Alaska dipped by about 4,800 jobs
from December to January, officials

said.

The trade sector showed the largest
employment drop during the period,
largely because of stoi ¢ layoffs and a
normal winter drop in work at eating
and drinking establishment.,,

analysts said.

Mining was the only industry to
gain in employment through the
month. Increased activity in the oil
and gas industry wasthe privlary fac-
tor behind that increase, officials

said.

Locally, the Skagway-Yakutat-
Angoon area had the highest jobless
rale for Lhe month, with 22 | percent.
The Aleutian Islands reported the
lowest unemployment figure, or 3.3

percent.

Anchorage showed ajobless rate of
8.2 percent for January, up from the
pervious month’s 7.7 percent.

Jan. 26, up 3,000 from the previous
week, the Labor Department said.

The total number of people col-
lecting jobless benefits under state
programs was 2,50-1,000 for the week
ending Jan. 19, down 36,000 from the
previous week's 2,510,000, said the de-
partment’s Employment and Train-
ing Administration.

The insured jobless rate was un-
changed at 2.8 percent for the week
ending Jan. 19. The Mie reflects the

proportion of those eligible in the 114
million-member U.S. civilian labor
force who are drawing unemploy-
ment compensation.

The number of recipients of job-
less benefits through Jan. 19 under a
variety of slate and federal programs
was 3,553,400, down 11,440 from the
previous week's seasonally unad-
justed 3,564,800. During the compara-
ble week a year ago, the number of
recipients was 3,9-19,500.



ISEP. RESEARCH SUMMARY

Institute of Socml and Economic Research. University of Alaska

Economic

Impacts of Capita!

September 1984, R.S. No. 20

Spending

in Alaska

A report by the University's Institute of Social
and Economic Research indicates that Alaska's
construction industry is increasingly supported by
state capital spending. State capital appropriations in
1982 (not including loan programs) of $1,203.2
million represented a five: >d increase above the
average annual expenditure of $237 million during
the 1970s. Capital spending in 1982 directly pro-
duced 7,450 jobs and supported 5,731 additional
jobs, for a total of 13.181. This amounts to an
expenditure of approximately 891,000 for the
equivalent of each full-time job of one year’sduration
(Table 1). If all funds appropriated had been spent m
1982 and ali jobs produced in 19S2, this would have
accounted for one-third of all construction jobs and 6
percent of total jobs in the state for that year.

The report is the first of a two-part project
designed to estimate the economic impact of capital
expenditures for different types of projects and to
assess the dollars required to operate and maintain
these projects in future years. Types of capital
expenditures being investigated include highways,
schools, office buildings, and sewer works. Private
constuiction activities have similar impact? on the
economy. The direct, indirect, and induced effectsl
of particular construction efforts on Alaska's econ-
omy are measured in terms of employment, wages
and salaries, personal income, value added, and
output.

For example, js shown in Table 2, $1 million in
school construction produces the equivalent of 10.6
jobs of one year's duration, $355 thousand in wages,
$354 thousand in resident personal income, and

1Direct Effect is the diroct purchase of a commodity, service,
or labor inpjt needed to design or construct a project. Indirect
Effect results from the demand for commodities, services, and
labor needed to produce the inputs required to construct the
project. Induced Effect results when individuals spend in
Alaska the wages, salaries, and other i iconic resulting from the
direct and indirect effects of the project.

$1,46 million of total output in Alaska. Table 2 also
demonstrates how the size of the economic impact
varies with the type of project, In general, the more
labor-intensive projects (for example, maintenance, as
opposed to initial construction), have larger impacts
on the economy. This occurs because more of each
dollar spent on labor remains within the economy,
compared to a dollar spent on materials which are
procured almost exclusively from outside the state. In
addition, the higher wages in heavy construction
result in a higher ratio of indirect and induced em-
ployment to direct employment than other categories
of construction. This occurs because indirect and
induced employment depend upon the proportion of
personal income that remains in Alaska rather than
the number of directly created jobs.

Table 2 also illustrates that dollars spent on
general government operations create both direct and
total economic effects 'wo-and-one-half times those
spent on capital project Thus, if supporting (subsi-
dizing) employment is a goal of state spending,
expenditures in general government operations have
significantly greater economic impacts than do capital
expenditures.

Factors Affecting the Economic Impact of
Construction Spending

The impact of construction spending is largely
determined by how fast the money “leaks out” of the
economy. This leakage depends primarily on the local
availability of (1) construction 'inputs” (labor and
materials) anti (2) goods and services purchased by
construction employees. Figure 1 shows how $1
million of school construction funds is typically
spent. Little of the 55 percent allocated to materials
impacts the local economy because almost no mater-
ials are manufactured in Alaska. For imported mater-
ials, only portions of the wholesale and transport
margins provide income for firms within the state.
The local direct, impact occurs primarily through



TABLE 1

Estimated Employment Impact of 1932 State Capital Appropriations3+5

Direct Total

Appropriation Employment Employment
Budget Category (millions) Produced" Produced"-1*
Building—ei uc.itioi: $139.8 741 1,485
Building— diet 141.1 810 1,510
Highway, airport, & other transportation 231.4 854 1,995
Water & Sewei 2G.3 122 235
Harbors, docks, flood i.ontrol 34.7 215 379
Energy Proiucts 368.2 2,279 4,024
Equipment 57.9 —
Other 61.0 -
Subtotal S1,060.4 5,021 9,623
Engineering, design, & planning 142.8 2,429 3,553
Total S1,203.2" 7,450 13,181
“Including municipal grants but not loan programs. "Average annual equivalent.
IjBased upon aopropriation bills. c,Total = direct + indirect + induced.

TABLE 2

Economic Impact of SI Million of State Spending: Contract Construction and Operations

Average Annual*15

Equivalent Emp oyment ~ Wages and Salaries? Outpuie Personal Income*
Produced (Jobs) (thousand S) (thousand S) (thousand S)

Project Type Direct Total" Direct Total" Direct Total" Direct Totr
Construction
School 5.30 10.62 S240 S355 $1.000 S1,462 S224 S354
Office 574 10.70 260 3G8 1,000 1,435 238 359
Hospital 5.97 11.30 270 385 1,000 1,455 252 381
Sewers 4.64 8.94 210 307 1.000 1,397 212 321
Highway and Street 3.69 3.62 220 335 1,000 1,489 216 347
Land Reclamation 6.19 10.93 280 384 1,000 1,425 276 394
Operations
Highway and Street iViamt  6.71 12.45 400 533 1,000 1,568 371 524
Nonfuim Building IViamt. 7.73 12.83 350 461 1,000 1,452 329 453
General Govt. Operations  1/.01 24.88 530 701 1,000 1,700 584 776

*'At 1932 avit "age rate levels.
BWage and salary employment in Alaska is independent of the resilience of the worker (does not include proprietors).
Clrw-| =direct f indirect + induced.

cWa ies and salaries is that paid to workers for employment which occurs in Alaska independent of the piece of residence of the
woiker.

"Direct output by construction firm to government plus other output attributable to Alaskan businesses. In the .rade sector this
he trade inaigin rather than the value of goods sold.

«The component of value added which accrues to Alaskan residents. Because a poition ot wages am: salaries, proprietor income,
and profits which is project-generated accrues to nonresidents, the petsonal income impact is not much larger than that of wages

and salaries.



Figure 1. Distribution of Contract Costs for Public Schools

" Includes off-site wages, fringe benefist, construction financing, inventory,

other overhead, and profit.

Source. U.S. Department of Labor, Bureau of Labor Statistics, "Labor
and Material Requirements for Sewer Works Construction,"
Bulletin 2003, January 1979, Tables 12, 13, and 14,

wage and salary payments, although some workers
may remain in the state only until the job is finished
and leave with their earnings. Subsequent impacts
result primarily when workers spend their wages in
the local economy. Most money spent on commodity
purchases flows out of the local economy to the
places where those commodities are produced. Money
spent on local services, however, remains within the
local economy to generate an additional round of
spending.

Additional Economic Impacts

In addition to those effects described and
measured above, there may be other effects before,
during, and after construction which add to the
economic impact. These are:

» Anticipatory Effects. The announcement of a
project may cause the business sector to
invest in expansion of supporting industries
before construction. Preconstruction planning
and design may also impact the economy.

* Accelerator Effects, investment in the busi-
ness sector (new -lores! or household sector

(new housing) may result if the general level
of economic activity strains the capacity of
existing infrastructure. - This is a major factor
in generating business cycles.

» Government Effects. Growth in the private
sector generally increases the demand for
goods and services provided by the public
sector.

e Operation and Maintenance Effects. The
operation and maintenance of new capital
facilities require labor, commodities, and
services. Operations and maintenance also
generate indirect and induced effects.

e Structural Change Effects. The existence of a
new capital facility may produce an ?icrease
or even a decrease in economic activity
because it changes the structure of the econ-

“Economic infrastructure is the underlying foundation upon
which an economy is Built. It includes the basic supporting
services required by an economy to operate, such as communi-
cations. transportation, and public utilities.



oiny. Om* ty>»* of >tructurui ihtmgf is a
change in the price or availability ol inputs to
production. For example, a hydroelectric
facility which reduced the price of electricity
could attract industry that would otherwise
not locate in die state, or a transportation
improvement could make local businesses less
competitive 1l relation to lower IS firms.
Structural chance can aiso result from a
chantic m market si/.e. A recent phenomenon
in Alaska has been, the establishment of new
types of business si-.rwes made possible by an

increase in the size of the Alaskan market.
The economic "scale" effects occur independ-
ently of the source of the increase in market
size. i.e. private or public investments.

ThiS Research Summary was Written hv Scon
Goldsmith of the Institute ol Social and Economic
Research, University of Alaska. Address any questions to
Scott Goldsmith at ISER, 707 A Street. Suite 203.
Anchorage. Alaska 99501. telephone 278-4621.
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David Arthur Donley

ATTOHNEY AT LAW
1303 WEST 43rd AVENUE
ANCHORAGE . ALASKA 00503

February 25, 1985

LETTER TO THE EDITOR
RE: THE HISTORY AND FUTURE OF ALASKA HIRE

Currently there appears to be much public misunderstanding about the
status of our present Alaska Hire Law AS 36.10.010. As one of the
persons who helped draft that legislation I think it is important that
all Alaskans understand the history behind and current status of Alaska
Hire.

The history of preferential hire for residents of Alaska has been
turbulent. The first Alaska Hire law was adopted in 1960. Over the
years, the 1960 law was enforced with varying degrees of enthusiasm.
Then in 1972, in an effort to obtain employment for Alaskans on the
construction of the Trans Alaska Pipeline, the 1972 "Local Hire Under
State Leases"™ law was adopted. The 1972 law required that Alaska
residents be employed in preference to non-residents in all construction
involving oil and gas development. In 1978 in Hicklin v. Orbeck, the
U.S. Supreme Court struck down the 1972 law as contrary to the
Privileges and Immunities Clause of the U.S. Constitution. While the
1972 law was struck down, the 1960 was not challenged and remained
in effect but was not enforced until 13.

In 1983, in response to public desire for an enforceable Alaska Hire law
and new legal developments, the Alaska legislature amended the 1960 law.
The 1983 act, which is the current law, requires 95% Alaska hire on most
construction projects funded by State or local funds.

Then in February 1984 in the case of United Building | Construction
Trades Council of Camden County and Vicinity v. Mayor .tnd Councilof
City of Camden et al,the U.S. Supreme Court reversed a New Jersey
Supreme Court holding that the Privileges and Immunities Clause of the
U.S. Constitution didnot apply to municipal ordinances creating
preferential hire forlocal residents. The court held that such
ordinances are properly subject to the requirements of the Privileges
and Immunities Clause. The court ordered that on remand, the
determination of whether the Camden ordinance violates the Privileges
and Immunities Clause should be made under the appropriate
constitutional standard which requires determination of whether the
ordinance burdens one of those privileges and inununities protected by
the clause and if so, whether there is substantial reason for the
discrimination against citizens of otbvr states. Hcwever, the U.S.
Supreme Court found it impossible fro: the record, as it was presented
to the court, to evaluate Camden®s contention that its ordinance Sa$
carefully tailored to counteract the specified economic and socl 1 ills
of the unemployment of state residents and * sharp decline iu the city"s
population. On remand, the U.S. Supreme Court recognized that the New
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Jersey Supreme Court may decide, consistent with state procedures, on
the best method for making the necessary findings of fact.

In 1984, Alaska®"s current law was challenged in Francis v. Robison.
Superior Court Judge Johnstone ruled the current law in violation of the
Privileges and Immunities Clause of the U.S. Constitution on May 23,
1984. On request of the State of Alaska the Alaska Supreme Court stayed
Judge Johnstone®s action until the State could appeal his decision.

This case is currently on appeal before the Alaska Supreme Court and a
decision is expected in the latter half of 1985.

In January of 1985, the Supreme Court of Wyoming upheld a Wyoming Hire
law that is even stronger than our current Alaska law, in that it
requires 100% Wyoming hire, not just 95%, on public construction
projects. The Wyoming Supreme Court overruled a lower Wyoming court
which found, as Judge Johnstone found for the Alaska law, that the
Wyoming lav. violated the Privileges and Immunities Clause. The Wyoming
Supreme Court specifically referenced both the Camden desision and
Hicklin v. Orbeck in it"s decision.

Currently then, our Alaska Hire law is in effect and being enforced and
in light of the Wyoming case has a better chance thanever of being

found constitutional by our Alaska Supreme Court. Ofcourse, even if
the Alaska Supreme Court approves the current law, Alaska Hire may still
be challnged In the U.S. Supreme Court.

If our current law is struck down by the Alaska Supreme Court or
challenged in the U.S. Supreme Court, the key factor in its success or
failure will probably be the State of Alaska"s ability to prove that the
resulting discrimination againsc non-residents is necessary to relieve
unemployment among Alaskans.

To effect this proof of need legislative hearings on the subject and the
adoption of legislative findi.gs of fact may be advisable. Whether it
would be better for the legislature to take action atthis time, or to
wait until after the Alaska Supreme Court®s ruling on the pending case,
is difficult to predict.

In any event the Department of Labor should be empowered to commission a
study cu the relationship of out-of-state workers to unemployment 1in
Alaska and the Alaska Hire question in general. Such legislation would
additionally provide the vehicle for public hearings at which evidence
could be compiled to support Alaska Hire.

Sincerely,

David Arthur Donley
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jrimmil o Alaska Statutes

-inng the Title s¢. Public Contracts.
4ld The

Chapter

10. Employment Preference (88 36.10.010, 36.10.090)
rhilion and 95. General Provisions (8 36.95.010)
nJ muinimn 98. Professional Services Contracts (S 36.98.070)
the bridge
ihe bridge in
0ok Chapter 10. Employment Preference.
Gastineau Section

10. Employment preference
'‘CDouglas 90. Publication of list of violators

Sec. 36.10.010. Employment preference, (a) In the performance
of contracts let by a municipality for construction, repair, preliminary
surveys, engineering studies, consulting, maintenance work or any
other retention of services necessary to complete any given project, 95
percent residents shall be employed where they are available and
qualified. If 10 or fewer persons are employed under the contract, then

0 percent residents shall he employed where they are available and

-alified. In all cases of public works projects, preference shall be given

csidents. In an area which has been designated as an area impacted

by an economic disaster, residents of that area shall be given employ-

ment preference as provided in AS 44.33.290, followed by other resi-
dents of the state.

(b) When a construction project is partly or wholly funded by state
money and the state or an agency of the state, a department, office,
agency, state hoard, commission, regional school hoard with respect to
an educational facility under AS 14.11.020, public corporation or other
organizational unit of or created under the executive, legislative or
judicial branch of state government, including the University of
Alaska, is a signatory to the construction contract, the contract shall
require that the worker hours on a craft-bv-crafi basis shall be per-
formed at lea t L' percent by bona fide state residents. If 10 or fewer
persons are employed under the contract, then 90 percent residents
shall be employed where they are available and qualified. In an area
which has been designated as an area impacted by an economic disas-
ter, residents of that area shall he given employment preference as
provided in AS 44.33.290, followed by other residents ofthe state. (§ la
ch 177 SLA 1960;cm § 11 ch 142 SLA 1972; am § 1 ch 208 SLA 1972;
am § 7 ch 277 SLA 1976; am § 15 ch 147 SLA 197S; am 8 1,2ch 72
SLA 19S3)

..tatutes pur-

ar Copper
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§ 36.10.090

Effect of amendments. — The 1983
amendment, ellcctive July 1G. 1983. desig-
naled the existing language us subsection
<ue and added subsection tbl, and in the

Alaska Statutes Supplement

§ 36.25.020

first sentence of present subsection to) sub-
stituted "a municipality” for a former
reference to the state, a political subdi-
vision, or a regional school board.

Sec. 36.10.090. Publication of list of violators, (a) The commis-
sioner of labor shall distribute to all departments and agencies of the
state government and to all political subdivisions of the state a list of
the names of persons or firms convicted of a violation of this chapter.
No person appearing on the list and no firm, corporation, partnership
or association in which the person has an interest may work as a
contractor or subcontractor on a public cpnstruction contract for the
state or a political subdivision until after three years from the date of
publication of the lis*

(b) A local government or school district covered by the provisions of
this chapter which is found to be in violation of these provisions may
be required to forfeit all or part of the state aid made available for the
nroject in which the violation occurs and in addition may be denied up
to 12 months of state revenue sharing or public school foundation
money. A state department or agency head found to be in violation of
th; - chapter may be required to forfeit the position of department or
agency head.

(c) A person or governmental entity covered by the provisions of (b)
of this section who is not satisfied by a decision of the Department of
Labor may, as the final administrative process, appeal the decision to
a committc consisting of the commissioners of transportation and
public facilities, labor and administration. The commissioner of trans-
portation and public facilities is the chairman of the committee. A
qgquorum for conducting business is three members and an < decision
made must be supported by a majority of the committee memoirs. The
committee may, upon a showing of hardship, waive all or any part of
the penalty provisions of this chapter. (§ 7 ch 177 SLA 1960; am § 12
ch 142 SLA 1972; am M ch 20S SLA 1972; am E.O. No. 39, § 11
(1977))

Chapter 25. Contractors' Bonds.

Sec. 36.25.020. Rights of persons furnishing labor or material.

NOTES TO

Recovery subject to AS 08.18.151. —
Recovery under this section is subject to,
und not independent of, the express pen-
ally of AS 03.18.151, which prohibits those
contractors who fui! to duly register from
suing on the contracts in which they are

DECISIONS

unlawfully engaged. Slate ex rel. Smith v.
Tvonek Timber, inc.. Sup. Ct. Op. No. 2813
(File Nos. 7170,7256), P.2d 119S-1).
Quoted in State ex rel. Smith v, Tvonek
Timber, Inc.. Sup. Ct. Op. No. 2813 (File
Nos. 7170, 72561. p.2d 11Ds-1).



ents." "If they can't take the heat, they should stay out
of the kitchen." he said. The last pace of the bill is
justified because of the threats, Glenn said. "It's a
potentially violent situation that shouldn't lie pro-
longed," he said.

Jim Kerns. Idaho AFL-CIO executive director, said
reports of violent threats lacked substance. He pre-
dicted that despite the rapid momentum of the legisla-
tion. the Senate may sustain the governor's veto,
preventing the bill from becoming law. If the bill does
become law in Idaho, Kerns said organized labor
might seek a referendum on the issue, possibly delay-
ing its implementation. Kerns said that with a right-
to-work law, local unions would be weakened by de-
creased dues and by the "fear factor” of the
legislation. "The interpretations of the law are so
broad that workers would be afraid to talk to their
neighbors."

Prevailing Wage Bill

Idaho’s prevailing wage !'aw for public construction
also faces a challenge. A bill to repeal the state’s
"Little Davis-Bacon Act," H.B. 7. passed the house 68
to 16 on Jan. 22, and now is before the full Senate.
Previous attempts to repeal the law have been vetoed
by Evans each year since 1980.

Republican Representative Dean Haagenson, a
Coeur d'Alene contractor who sponsored the bill in the
House, said the prevailing wage law adds 15 to 20
percent to the cost of public work projects.

H.B. 7 also strikes the portion of the present public
works law mandating an eight-hour workday on public
work jobs. Haagenson said this was done to allow
workers in remote sites to work four, 10-hour days at
straight time.

WYOMING SUPREME COURT UPHOLDS
STATE RESIDENT PREFERENCE LAV/

The Wyoming Supreme Court says the slate's Pref-
erence Act requiring contractors to employ state resi-
dents on publicly-funded construction projects does
not violate the Privileges and Immunities Clause of
the U.S. Constitution.

Although the Preference Act infringes upon the
rights of out-of-state residents to some extent, it nar-
rowly addresses the goal of reduced unemployment
among the state's taxpayers who fund the projects, the
court reasons.

State’s Objectives

The Wyoming Preference Act says in part:

“Every person who is charged with the duty of
construi.ion, reconstructing, improving, enlarging,
altering or repairing any public works project or
improvement for the state or any political subdivi-
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sion, municipal corporation, or other governmental
unit, shall employ only Wyoming laborers on the
project or improvement. .Every contract let by any
person shall contain a provision requiring that Wyo-
ming labor be used except other laborers may be
used when Wyoming laborers are not available for
the employment from within the state or are not
qualified to perform the work involved. The slate
employment ollicc nearest the proposed contract or
construction site shall maintain a list of laborers,
classified by skills, who arc residents and are avail-
able for employment. When the nearest state em-
ployment ollice ia enable to provide the requested
number of laborers from its own list, it shall imme-
diately contact other state employment olficcs and
request the names of other available laborers. Ev-
ery person required to employ “oming laborers
shall inform the nearest state employment ofbee of
his employment needs. If the state employment
ollice certifies that the person’s need for laborers
cannot be Idled from those listed as of the date the
information is tiled, then the person may employ
other tha- Wyoming laborers." [8816-6-201-203]

Offense Acknowledged

The case arose when the Converse County prosecut-
ing attorney charged Roger Ant.onich, W'estates Con-
struction Company superintendent, with violating
state code 8§16-6-203 by dismissing a state resident
from a public school project so that out-of-slate work-
ers could be hired. A county judge dismissed the
charges, finding that the statute in question violated
the Privileges and Immunities Clause — Article IV —
of the U.S. Constitution.

Justice Rose issues the opinion joined by Justices
Rooney, Brown, and Cardine. Chief Justice Thomas
concurs.

Judge Rose says:

"The State concedes that the discrimination against
nonresidents under the Wyoming Preference Act bur-
dens a fundamental right. In an early case, the United
States Supreme Court held that the Privileges and
Immunities Clause protects the right of a citizen of
one state to travel to another slate for purposes of
employment. Ward r. Maryland. 1J Wall Its, 420
(1870) ... Even more pertinent to the instant ease, the
Supreme Court recently held that an enactment pre-
ferring local workers for public construction projects
burdens a fundamental right, and ihcrufoi«., ‘«ills with-
in the purview of the Privileges and ImmumL:es
Clause. Cniteil Jtuildiny and Construction Trades
Council of (*anitlen County and Vicinity r. Mayor
and (‘mined of the City of Camden ... I'd) CLU
104) <Feh 20. V.IAL/ .. Clearly, Wyoming's Prefer-
ence Act ollends the Privileges and Immunities

Construction LaOor Report
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Clause unless a close link exists between valid reasons
lor the Act and the discrimination practiced.”

Constitutional Balance

Despite the Act's infringement upon a recognized
fundamental right, it does not violate the U.S. Consti-
tution because of its narrow focus, Judge Rose says.
The Act merely requires that state funds allocated for
public works projects be used to hire qualified, avail-
able residents in preference to nonresidents. “Since
the degree of discrimination bears a close relation to
*be state’s valid resons for discriminatory treatment,
we aflirm the Act’s validity ...”

Chief Justice Thomas concurs, saying:

"l am satisfied that on the basis of existing prece-
dent the role of the State in connection with ‘con-
structing, reconstructing, improving, enlarging, alter-
ing or repairing any public works project or
improvement for the state or any political subdivision,
municipal corporation or other governmental unit’ is
that of a market participant pursuing essentially a
proprietary function. It is inappropriate to invoke the
Privileges and Immunities Clause to inhibit the State
in that regard. Both Hincklin v. Orbeck. 437 U.S. 51S

. and United Building and Construction Trades
Council of Camden County and Vicinity v. Mayor
and Council of the City of Camden ... recognize
that while the proprietary interest of the State in the
property with which the statue deals is often a crucial
factor in determining whether a discriminatory stat-
ute against noncitizens violates the Privileges and
Immunities Clause. | perceive that, without articulat-
ing such a concept, the Supreme Court of the United
Slates has preserved a delcate balance between the
Reset 'ation of Powers Clause found in Amendment X
to the Constitution of the United States of America
and the Privileges and Immunities Clause. The line
that is drawn is that between the governmental func-
tion of the State and the right of the State to partici-
pate in the marketplace, satisfy its proprietary func-
tions, and contract freely with those with whom its
chooses to contract.”

Loyalty to State Citizens

Continuing, Chief Justice Thomas says:

“It cannot be hnld objectionable for a sovereign
state to adopt legislation which provides in essence
that to the extent possible public works contracts
benefit the citizens of the state whose contributions to
the public treasury fund those projects. A state should
not be foreclosed by the invocation of th« Constitution
of United States of America from loyalty to inter-
ests of its own citizens. So long 3S a statute is narrow-
ly drawn to protect only the right of the state to
contract as it sees fit with respect to expenditures for
public works projects which it owns and which it

1-30-65
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funds, | am satisfied that as a matter of law such a
statute does not offend the Privileges and Immunities
Clause "

(State of Wyoming
84-35. Jan. 10. 1985.)

Antonich; Wyo SupCt. No.

ARCO MODULE FABRICATION AWARDED _C
TO UNION AND OPEN SHOP FIRMS

Both union and open shop firms have been awarded
contracts valueu at about $100 million by the Atlantic
Richfield Company. The bids call for fabrication at
several locations in the Pacific Northwest of oil and
gas production modules and equipment for delivery by
sea to Alaska's North Slope.

A contract valued at about $60 million was awarded
to union contractors for the 1086 sealift of assembled
modules to an ARCO’s Sadelrochit site in Alaska. The
Sadelrocliit contract was awarded to Parsons Con-
structors Inc., Pasadena, Calif., construction manager
for the project. Wright-Schuchart-Harbor will he the
general contractor, according to spokesmen for Par-
sons and WSH.

Parsons' 11)86 sealift work for ARCO will be per-
formed in Tacoma, Wash., under the terms of a pro-
ject agreement negotiated by Parsons, WSH, and the
Tacoma building trade unions, 30 CLIi 1255 (Jun. 16
11)85).

The ARCO work in Tacoma will provide about 1.7
million direct manhours of work for up to 1,500 build-
ing tradesmen. Construction is expected to start in
about a month, according to a Parsons spokesman.

Open Shop Moves Into Portland

In Portland, Ore., ARCO awarded two module fabri-
cation contracts to large open shop firms which will
be working for the first time in this area or. this type
of construction. ARCO awarded a $30 million contract
last month to Daniel International Corp., Greenville,
S.C., for manufacture of a modular facility to be
delivered by barge to the company’s Lisburno site in
Alaska in the summer of 1986. Work will begin in
April 1985 on Swan Island in Portland, according to a
Daniel spokesman. Daniel International is a subsidiary
of Fluor Corp., Irvine, Calif.

Brown & Root. Inc.. Houston. Tex., was awarded a
smaller contract for something over $3 million at
about the same time. The contract calls for fabrica-
tion of equipment to be delivered this summer by
barge to six ARCO drilling sites at Kuparuk on the
North Slope, according to an ARCO spokesman.

Meanwhile in Coos Hay. Ore.. KRI, Inc., a subsidiary
of Kellogg Rust in Houston, is working under a S10
million contract from ARCO for the assembly of
equipment for delivery to Kuparuk.

Copyright C-1985 %W&ﬁ ﬁational Artairs. tnc
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IIICKLIN KT Af, v. ORIiKfMv. COMMISSIONER,
LFIARTMKNT OK LABOR OF ALASKA, ct ar.

APPEAL IROM SUPREME COURT OF ALASKA
No. 77-3.M. Argued March JI, 197S—Decided June 22, 1975

AgHI least live of whom :ire nnl residents of Alaska, challenged in
Mule niiul lhe constitutionality of the "Alaska_Hire" statute (which, was
enacted professedly for the purpose of reducing imeinn! yment within
the Slate) iliai requires that all Alaskan nil and gas leases, casements or
right-of-way permits for oil ami Pas (salpellnes, ang unitization agreements
contain a rfequirement that qualified Alaska residents bn hired in pref-
erence to nonresidents, ‘the trial court upheld the statute. The Alaska
Supreme Court allirmed except for that part, of the Act, that contained
|ah Iodne-vear durational residency requirement, which it held invalid.

L The invalidation of the one-year durational residency requirement
does not moot the ease, since a controversy still exists between the
lioniv-ideiii appellants, none of whom can qualify as "residents” under
the statutory definition, and the appellees, state olliuials. Those appel-
lant- tlin- have & continuing interest in restraining the statutory
di-crimination favoring state residents. 1 523.

2. Ala-ka Hire violates the Privileges and Immunities Clause of Art,
IV 82, Pﬁ' 523-534, o _

(at Chough the Clause “does not preclude dljs(?arl(tjy of treatment in
the many situations where there are perfectlr valid independent reasons
tor it. it "does bar discrimination a%_alnst citizens of other States where
there |- no reason for the discrimination beyond the mere fact that the
atv citizens of other States.” Toomer v. Witscll, 33d U, S. 355, 390.
See also Midinmy V. Anderson, 312 U. S. -115. Pp. 521-520. _
lid Kven under the dubious assumption that a State may validly

alleviate its unemployment problem by requiring Krlvate employers
within the State to discriminate against nonresidents, Alaska Hire cannot
be upheld, for the record indicates that Alaska’s unemployment was not
attributable to the influx i " nonresident, jobseekers, but rather to the fact
that a substantial number ol Alaska's jobless residents were unemployed
either because of lack of education ‘and job tramm? or because of
quraphlcal remoteness from job opportunities. Employment, of non-
fesidents threatened to deny jobs to residents only to the extent that
jobs for which untrained resid-nts were being prepared might be filled
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by nonresidents before the residents' training was comnleletl.  Moreover
even If a showing was made that nonresiderits were "a peculiar source of
the evil,” Toiuner v. Witsrll, suyra, at 398, at which Alaska Hire was
aimed, the statute would still be invalid, for its discrimination against
nonresidents does not. bear a substantial relationship to the "evil™ that
they are said to present, since statutory preference over nonresidents is
given to all Alaskans, not just those who arc unemployed. Pp. 529-528.

() Alaska's ownership of the oil and gas that are Ilie subject matter
of Alaska Hire constitutes insufficient jnstilieat on for the statute’s
pervasive discrimination against nonresident  Alaska Hire's reach
includes employers who have no connection with the .Slate’s oil and gas,
Perform no work on state land, have no contractual relationship with
he Stale, and receive no payment from the State; and the Act's cover-
ag?e Is not limited to activities connected with the extraction of Alaska’s
ol and gas. Pp. 528-531. , , ,
~(cl] " The conclusion that Alaska Hire cannot withstand constitu-
tional scrutiny is fortified by decisions under the Commerce Clause that
circumscribe a State's ability to prefer its own citizens in thr utilization
of natural resources found within its borders but destined for interstate
commerce.  JFest V. Kansas Natural Gas, 221 U. S. 229; Pennsylvania V.
West Virginia, 202 IJ. S. 553; and Poster Packing Co. V. llaydcl, 278
U. S. 1 "The oil and ?as upon which Alaska hinges its discrimination
are bound for out-of-state consumption and are of profound national
|mP0rtance while the breadth of the discrimination mandated by Alaska
Hite transcends the degree of resident bias that Alaska's ownership of
the oil and gas can justifiably support. Pp. 531-534.

G5 P. 2d 159, reversed.

Bkennan, J., delivered the opinion for a unanimous Court.

Robert Il. Wagstafj argued the cause for appellants. With
hint on the briefs was Lee S. (Hass.

Ronald IF. Lorensen, Assistant Attorney General of Alaska,
argued the cause and filed a brief for appellees.*

mBiefs of amici curiae urgl\?\}; reversal were filial by Eilwin Vieira, Jr.,
for the National Bight to” Work Legal Defense Foundation; and by
Peabod?/ Testing—Bill Miller X-Hay, Inc.

Ronald V. Amemiyu, Attorney General. and Lawrence D. Kumahc and
Michael A. Lilly, Deputy Attorneys General, filed a brief for the State of
Hawaii as arnicas curiae Urging affirmance.



(HTOBKR TKILM, 177
i O 1Po Conrl. 437U.S.

Mi;. .li'stick Hiiianwn delivered (lie opinion of the Coi.:t.

In 1072, professedly for die purpose of reducing unemploy-
ment in (lie Slide, (lie Alnskii legislature passed an Act
uMillcd “I,oral Hire | nder Stale Leases.” Alaska Stat. Ann.

35.-IM.010 lo 3R.-MMMKI (1077). The key provision of "Alaska
Hire, as Ilie Act lias come |o be known, is (lie rerfiiirenient
(hat "all oil and fins leases, easements or right-of-way permits
for oil or gas pipeline purposes, unitization agreements, or any
renegotiation ol any ol tin* preceding to which the slate is a
parly" contain a provision “requiring the employment of quali-
fied Alaska residents" in preference to nonresidents.l Alaska
Stat. Ann. $3K.40.00() fa) (1077).- This employment prefer-
ence isadministered by providing persons meet ing the statiitory
requirements for Alaskan residency with certificates of resi-
dence— “resident cards"— that can he presented to an employer
covered by the Act as proof of residency. S Alaska Admin.
Code 35.01w (1077). Appellants, individuals desirous of
securing jobs covered by the Act but unable to qualify for the
necessary resident cards, challenge Alaska Hire as violative of

"The wunl-iinns imploimnting the Act furl her require llint all non-
residents lie laid off before any “resident "Workm% in liel one trade or
emit" is terminated: “|T]hr “nonresident, may be retained only if no
resident employee i (iuallfled to fill the position." S Alaska Admin. Code
011 (20771, Fee alsp S Alaska Admin. Code 35.042 (-1) (1077).

BThe complete text of 835..10.030 (a) is as follows: .
_"In order lo create, protect- and preserve the rigid of Alaska, residents
in employment, the eommi.-sinner of natural resources shall incorporate
into all oll and gas leases, casements or righl-of-wav permits for oil or gas
Plpellne purposes, miilizalinu agreements, or any renegotiation of any of
he preceding lo which the state is a parly, provisions requiring the léssee
lo comPIy with applicable laws and regulations with re?ard to the emFIQy-
ment. of Alaska re-idcnls, a pi. 'd it requiring the employment, of qualified
\l.oska residents, a provi-ion prohibiting discrimination against.” Alaska
residents and, wian In Ilie determination” of the commissioner of natural
resources it is practicable, a provision ,re,qumn? compliance with the Alaska
Plan, all in accordance with the provisions of this chapter.”

HICKLIX r. oRIiF.fIC il
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both tin* I'rivilegos nml Immunities Clause of Art. IV. $2. and
tinlKqgtlal Protection Clause of the Fnintcenlli Amentimeiit,

Although enacted in 1072. Alaska Hire, was not seriously
enforced tmlil 1075. when rousti netion on the Trans-Alaska
Pipeline" was reaching its peak. Al that time, the -Onto
Department of Labor began issuing residency cards and limit-
ing to resident, cardholders the dispatehment to oil pipeline
jobs.  On March L 1070. in response to “uumerons complaints
alleging that i "sons who are not Alaska residents have heen
dispatched on pipeline jobs when qual'ifir-} V<ka resident*
were available to fill the jobs.” Fxeeutive Order ~ih 1
Alaska Dept, of Labor (Mar. L 10711) (emphasis in original I.
Kdmund Orbeek, the Commissioner of Labor and one of the
appellees here, issued a cease-and-desist order to all unions
supplying pipeline workers " enjoining them “to respond to all
open job calls by dispatching fill (imilifinl Alaska residents
before >/ non-residents are dispatched.” Ihi'l. (emphasis in
original). As a result, the appellants, all lull one ol echoin
had previously worked on the pipeline, were prevented irom
obtaining pipeline-related work. Consequently, on April 2\
1070, appellants filed a complaint in the Superior Court, in
Anchorage seeking declaratory and injunctive relic! against
enforcement of Alaska Hire.

At the linto the suit was filed, the provision setting forth the
qualifications for Alaskan residency for purposes of Alaska

*'Sec Tiws Aliixtn [7im7hc Huh' Vises, I'tii | S. p»d II'iSt; Ir.ui--
il-4't Pipeling Aulluiriv.nlion Act. S7 Slut. 5sl, It P.'S. (1 Mni W'/

I(7(l ed., Rupp. V). - R
( (llﬁ(\ps 1§pr1p _T%e vast majnrily_uf pipeline jobs were tilt'd tI|rnU(I;I|
union ti'pilrlmiciil. - Vpo-'iliou nf David liurow, Deputy Dirctlot*nf fite
m\&! -ud Hour Division of the Alaska Dept, nt Labor, in No. otUa {sup.

Ct. Alaska), pp. IR-1!), 25, IF.
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Hire. Alaska Slat. Aim. 83S5.40.090,5 included a one-year
durational residency requirement. Appellants attacked that
requirement as well as the flat employment preference given
liy Alaska Hire to state residents. By agreement, of the parties,
consideration of a motion for a preliminary injunction was
consolidated with the determination of the suit on its merits.
The case was submitted on nflidavils. depositions, and memo-
randa of law; no oral testimony was taken. On July 21. 1070,
the .Superior Court upheld Alaska Hire in its entirety and
denied appellants all relief. On appeal, the Alaska Supreme
Court unanimously held that Alaska Hire'sone-year durational
residency requirement, was unconstitutional under both the
state and i'ederal Equal Protection Clauses. 5G5 P. 2d 159,
105 (1977). and held further that a durational residency
requirement in excess of 30 days was constitutionally infirm.
hi, at 171/" liy a vote of 1 to 2. however, the court held that
the Act's general preference for Alaska residents was constitu-
tionally permissible. Appellants appealed the State Supreme
Court's judgment insofar as it embodied the latter holding,
and we noted probable jurisdiction. 431 U. S. 919 (1977).
We reverse.

fSection 3S.It)ti'll) provides:

"In iliis chapter _

"(1). ‘resident’ means a Prlson who _

“ (A except for brief intervals, military service, attendance at. an edu-
cational or tralnln? in>titntimi, or for alisences for good cause, is physically
rc-i ntin; the slate_for a period if one year immediately before the time
IS stains is dclcnniiifd; _ .

“(" . maintains a place of residence in the slate;

“(fq ha* (sstalili-'hcd it -nlemy for voting purposes in the slate;
" Iﬂ‘ has not, within the period of required residency, claimed residency
in another stale; and o o _

"(I-1) shows liv all attending circumstances that his intent is to make
Alaska' his permanent residence." o

“Appellees have nat cros.-appealed this portion of the Alaska Supreme
Courts decision, which rests upon an independent, and adequate stale
ground. Murdoch v. Memphis, 20 Wall. 590 (1S75).

LL AL - - wull
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Preliminarily, we hold that this case i< not moot. Despite
the Alaska Supreme Court's invalidation of the one-year
durational residency requirement, a controversy still exists
between at least five of the appellants - Tommy Pay Woodi iilf.
Frederick A. Mathers. Emmett Pay. Petty Cloud, and Joseph
fi. O'Brien—and the state appellees. These five appellant*
have nil sworn that they are not residents of Alaska, Perord
43, 47, 49, 9G. 124. Therefore, none of them can satisfy tlwe
element of the definition of “resident” under §3S.-10.000 11)
(D) that requires that an individual "has not, within the
period of required residency, claimed resiliency in another
state.” They thus have a continuing interest in restraining
the enforcement of Alaska Hire's discrimination in favor of
residents of that States

Appellants’ principal challenge to Alaska Ifire is made under
the Privileges and Immunities Clause of Art. IV. S2: “The
Citizens of each Slate shall he entitled to all Privileges and
Immunities of Citizens in the several Stales.” That provision,
which “appears in the so-called States' Pelalions Article, the
same Article that embraces the Full Faith and Credit Clause,
the Extradition Clause . . . .the provisions for the admission
of new States, the Territory and Property Clause, and the
Ouaranlce Clause.” Unldirin v. Muurnmi lisli nml (hum
Comin'ti, 430 F. S. 371. 379 (197S). “establishes a norm of
comity.” Austin v. New Illmn/mliin’, 42(1 F. S. (" tilit) <197.71,
that is to prevail among the States with respect to their treat-

TAs lo llie remaining llircc_appi Haul-- Sidney S. lic-klin. T'uhy |-
Dorman, mill II'iny A" browning—lie* ra-v dor-- a&peal moot, Al dir
time this suit was in-iitulcd, all [lircc claimed lo he Ala-k-m rc.-idcils, Ixit
none had lived in die Stale eoniiiiuoudy fur otic vear. Itoeord 15 51-a2.
126-127. f,'élnsequcnlly, lin- Only. aspect of Alaska Hire they challenged
was the Ad's one-year duraliotial “roiilciu-y requirement. ~ When this
requirement was held invalid by the Alaska™ Supreme I'ntirl. iheir con-
troversy widi die apia-llees .-eeins to have terminated.
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incut of each other's residents/* The purpose of tin* Clause, as
described in rwir v, Yirifinia, S Wall. KiS, 1SO (I1SQ!)), is

“lo place thr* citizens of each Stale upon (lie same footing
with citizens of oilier Stales, so far as (lie ailvan(ages
resulting from citizenship in those States are concerned.,
It relieves them from the disabilities of alienage in other
States; it inhibits discriminating legislation against them
In* other Slates; it gives them the right of free ingress
into other Stales, and egress from them: il insures to
them in other States tin* same freedom possessed by the
citizens of those Stales in the aciliiisition and enjoyment
of properly and in (lie pursuit of happiness; and it
secures lo [hem in oilier Stales lIlie equal protection of
Iheir laws. It has been justly said that no provision in
[lie Constitution has tended so strongly to constitute the
citizens of the Cniled States one people as this."

Appellants’ appeal to the protection of the Clause is
strongly supported by this Court's decisions holding violative
of the ('lausc state discrimination against nonresidents seeking
to ply their trade, practice their occupation, or pursue a com-
mon calling within the State. For example, in Ward v. Alurn-
hwtl. 12 Wall. 4IN (1S71). a Maryland statute regulating the
sale of most goods in the city of Baltimore fell to the privi-
leges mid immunities challenge of a New Jersey resident
against whom the law discriminated. The statute discrimi-

" Allhough ilii- Cnnri ha- imi always equaled stale re-idenry with slate

eilizeii-lili; I'diiipdo* Tnirix v. Voir it* Tuinie M§<| Co., 27211 S, (ill, 7S- 7'2
&'V»II] and Ithil.r v, MrChaoj, 172 II S. 210-217 (IS". ) will
mUiein I{. I'n. v M||uft||I IT°S. |, 41 (liad): Douiflon V. New
liniin H. Ch, 27l | .S >TI 3SU3S (g'll' and Lu 'Toiretl' V.
McMnsler, 2Isp S. il ||*ﬂ 170 IIII'I? |t Is_now e-falili.slied Ihat llie
terms "eiliz.eir’ and "re- |dent are “(-senlially ilitercliangeahlc,” Austin v.
Nun Hum/lullin', 20 IS, liii2'a X (107a), fir* pwpo s 0f analysis
nf must eases under the Privileges aml Immunltles Clause uf Art, 1V, 82,
See Tiiomer v. WuUntil, ,tM 1. 5. 353, 3117 (19-18).

[I1CKI.IX v. OltBI.CK
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nated against) nonresidents of Maryland in several ways: It
ret|ilired nonresident merchants to obtain licenses in order to
practice their trade without requiring the same of certain
similarly situated Maryland merchant-"; it charged nonresi-
dents a higher license fee than those Maryland residents who
were required to secure licenses; and il prohibited both resi-
dent and nonresident- merchants from using nonresident sales-
men. other than their regular employees, to sell their goods in
the city. In holding that the .statute violated the Privileges
and Immunities Clause, the Court- observed that "the clause
plainly and unmistakably secures and protects the right of a
citizen of one Stale to pass into any other Stale of the | nion
for the purpose of engaging in lawful commerce, trade, or
business without molestation." /(/., al *0. Word thus rec-
ognized that aresident of one State is constitutionally entitled
to travel lo another State for purposes of employment free
from discriminatory restrictions in favor of stale residents
imposed by the other State.

Again, Tiwwecr v. Witscll, 1134 C. S. 1ISu (104S). the leading
modern exposition of the limitations the Clause places on a
Stale's poweii* to bias employment- opportunities in favor of
its own residents, invalidated a South Carolina statute that
required nonresidents lo pay a fee lilt) limes greater than
that- paid by residents for a license to shrimp commercially
in the lhree-mile maritime belt off the coast of that Stale.
The Court, reasoned that- although the Privileges and Im-
munities Clause “does not preclude disparity of treatment
in the many situations where there are perfectly valid inde-
pendent. reasons for it." id., at 3!Hi, “ [i|l does bar discrimina-
tion against- citizens of other States where there is no substan-
tial reason for the discrimination beyond the mere fact- that
they are citizens of other States." Ibid. A “substantial rea-
son for the discrimination” would not exist, the Court
explained, “unless then* is something to indicate that non-
citizens constitutela peculiar source of the evil at which the
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[discriminatory] statute is aimed.” Id, at 80S. Moreover,
even where the presence or activity of nonresidents causes or
exacerbates the problem the State seeks to remedy, there must
he a “reasonable relationship between the danger represented
by non-citizens, as a class, and the ... discrimination prac-
ticed upon them.” Id., at 800, T(miner's analytical frame-
work was confirmed in Mullaney v. Anderson, 842 IT. S. 415
(1052), where it was applied to invalidate a scheme used by
the Territory of Alaska for the licensing of commercial fisher-
men in territorial waters; under that scheme residents paid a
license fee of only S5 while nonresidents were charged $50,

Even assuming that a State may validly attempt to
alleviate its unemployment problem by requiring private
employers within the State to discriminate against non-
residents—an assumption made at least dubious by Ward"—
it is clear that under the Tnoiner analysis reaffirmed in Mul-
Inney, Alaska Hire's discrimination against nonresidents
cannot withstand scrutiny under the Privileges and Immuni-
ties Clause. For although the statute may not violate the
Clause if the State shows “something to indicate that non-
citizens constitute a peculiar source of the evil at which the
statute is aimed,” Toomer v. Witscll, supra, at 80S, and,
beyond this, the State “has no burden to prove that its laws
are not violative of the ... Clause,” Baldwin v, Montana Fish
and Game Comm’'n, 48(>U. S., at 402 (Buennan, J.. dissent-
ing). certainly no showing was made on this record that non-
residents were “a peculiar source of the evil” Alaska IFire was
enacted to remedy, namely. Alaska's “uniquely high unem-
ployment.” Alaska Stat. Ann. 585.40.020 (1077). What evi-
dence the record does contain indicates that the major cause
of Alaska’'s high unemployment was not the influx of non-
residents seeking employment, but rather the fact, that a sub-
stantial number of Alaska's jobless residents—especially the
unemployed Eskimo and Indian residents—were unable to

»Cf. Edwards V. California, 314 U. S. ICO (1941),
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secure employment either because of their hick of education
and job training or because of their geographical remoteness
from job opportunities;,n and that the employment of non-
residents threatened to deny jobs to Alaska residents only to
the extent that jobs for which untrained residents were being
prepared might be filled by nonresidents before the residents
training was completed.

Moreover, even if the Stale's showing is accepted as sulli-
eient to indicate that nonresidents were "a peculiar source of
evil." Toomer and Mullaney compel the conclusion that
Alaska Hire nevertheless fails to pass constitutional muster.
For the discrimination the Act works against nonresidents
does not. bear a substantial relationship to the particular
“evil” they are said to present. Alaska Hire simply grants
all Alaskans, regardless of their employment status, educa-
tion, or training, a Hat employment preference for all jobs
covered by the Act. A highly skilled and educated resident
who has never been unemployed is entitled to precisely the
same preferential treatment as the unskilled, habitually unem-
ployed Arctic Eskimo enrolled in a job-training program. If

_"For example, a report quoted in the Stale's Memorandum in Opposi-
tion to Plaintiffs" Motion for Partial Preliminary Injunction and .Second
Motion for Preliminary Injunction, Record BN observed:

"The. skill levels of in-migrants and seasonal workers are generally higher

than those of the unemgloyed or under-employed resicent workers.  Their

ahilitg to command jobs in Alaska is a si/mpton. ttf, inline than ‘@
cause a/ conditions resulting in high uncmployMcnt rates, particularly

among Alaska Natives, Those who need the jobs the most tend to be
undereducated, untrained, or ||V|n? in areas of the stale remote from

job . opportunities.  Unless unemployed residents—most of whom are

Eskimos and Indians—have access to job markets and receive, the educa-

tion and training required to fit them into Alaska's increasingly technologi-

cal economy and unless there is a restructuring of labor démands, new
jobs will continue to be filled by persons from other states who have the

necessary qualifications.”. Federal Field Committee for Development Plan-

ning in Alaska, Economic Qutlook for Alaska 311-312 (1971) (emphasis

added; footnote omitted).
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Alaska is to attempt to ease its unemployment problem by
forcing employers within the State to discriminate against
nonresidents— again, a policy which may present serious con-
stitutional questions—the means by which it does so must be
more closely tailored to aid the unemployed the Act is
intended to benefit. I'ven if a statute granting an employ-
ment preference to unemployed residents or to residents
enrolled in job-training programs might be. permissible, Alaska
Hire's across-the-board grant of a job preference to all
Alaskan residents dearly is not.

Helving on Mi'Crfuthj v. [Iiii/inia, 04 1. 8. 401 (1S77),
however. Alaska contends that because the oil and gas that are
the subject of Alaska Hire are ounit'd by the State." this owner-
ship. of itself, is siillicienf justil eation for the Act's discrimi-
nation against nonresidents, and takes the Act totally without
the scope of the Privileges and Immunities Clause. As the
Stale sees it “the privileges and immunities clause [does| not
apply, and was never meant to apply, to decisions by the
stales as to how they would permit, if at all. the use and
distribution of tinl natural resources which they own
Hrief for Appellees 2l1 n. 14, We do not agree that the fact
that a Stale owns a resource, of itself, completely removes a
law concerning that resource from the prohibitions of the
Clause. Although some courts, including the court beiow,
have read MeCreaih/ as creating an “exception” to the Priv!
leges and Immunities Clause, we have just recently confirmed
that “|i|it more recent years . . . the Court has recognized

WA, Ili* lime Ala-ka wa* admillrd into the Union on Januan{ 3, B,
Ulle{ of t1Lland within Ah-lei's hunters was owned by die Federal Govern-
mrill. In hivoniing a Slate, Aln-ka was granled and licemne entitled to
select, approximately 103 million acres of those federal lands.  Alaska Slutc-
lioml Law, 72 Slat. 310,%-2 note preceding -IS U. S. C. 821, Tin: selection
Process IS mil Yet eompl'le, hnl " sinee 1050 Iar%e portions of land have
ieen conveyed o the Slate, in fee, hy the Federal Governmeiil. Full title
to those lands and to the minerals on and helow them is vested in the
Stall*, 72 Stat. 312, 8li (i), note preceding IS U. S. C. 821.

1@illion of e (TN

that the Stairs' interest in regulating and controlling those
things they claim to ‘own’, . . i- hv no means absolute."
Haitiwill v. Manlalia Finli aml dame ('main‘a. 44(51. S., at 4vi.
Rather than placing a statute compleiely beyond the Claii-e.
a Stale's ownership of the properly with which the statute i-
concerned is a factor although often the crucial factor to
In* imisidercd ill evaluating whether the statute's discrimina-
tion against noncitizens violates the Clause. Ithpositive
though this factor may be in many risc« in which a State
discriminates against, nonresidents, it is not dispositive here.

'I'lie reason is that Alaska has little oi no proprietary
interest in much of the activity swept within tin* ambit of
Alaska Hire: and the connection of the States oil and gas
with much of the covered activity is suflicicully attenuated
so that it cannot justifiably be the basis for requiring private
employers lo discriminate against nonresidents. The exten-
sive reach of Alaska Hire is set out in Alaska Slat. Ann.
§35.40.050 fa) (15177). That seelion provides:

nicnl which ina icnitli of nil and gas leases, easements,
leases or right-of-way permits fur ail or f/an pipeline pur-
posm, unitization agreementsl™lor any renegotiation of
any of the preceding to which the state is a party after
July 7, 15172, however, the activity which generates the
employment must lake place inside the state and it must

"The term *nnilizition agreement” i- not defined in the Ael, Alaska's
F‘ommmsmurr of Natural Itrsmirees gave tin* fallowing definition of the
erm:

“Well, iiiiin/ahoii agreement i an agreement between die operators and
any given oil field & to the equity that each of them would have with
respect to the oil and ¢as re -nuico- In that field. And in .-nine eases that
Word is usea t0 also include something called the ‘I'lan of Operations,
which sets out die way in which all ol field e gas field would he operated
| iir.'liahl lo die Slate’s eon,-crcadou law-." Deposition of Guy It. Martin
ill No. 3025 (Sup. Ct. Alaska), p. 5.
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lake pliioo cither on the property under Ilio control of (lie
nci'Foii stilijcct to this chapter or be directin related to
ai'tivitjf lot-inn /'lore on Hie propoli/ under his control
and the activity mn«t he perfonne.d directly for the per-
son snlijeet to this chapter or his contractor or a subcon-
tractor of his contractor or a supplier of his contractor or
subcontractor.” (Emphasis added.)

Under this provision. Alaska Hire extends to employers who
have no connection whatsoever with the .Sub's oil and gas,
perforin no work on state land, have no contractual relation-
ship with the Slate, and receive 10 payment from the State.
The Act goes so far as to reach suppliers who provide poods
or services to snhcontractors who, in turn, perform work for
contractors despite the fact that none of these employers may
themselves have direct dealings with the State s oil and pas or
ever set foot on state land.n  Moreover, the Act's coverage is
not limited to activities connected with the extraction of
Alaska's oil and gas." If encompasses, as emphasized by the
dissent, below, “employment opportunities at refineries and
in distribution systems utilizing oil and gas obtained under
Alaska leases.” 5Go P. 2d. at 171, The only limit of any
consequence on the Act's reach is the requirement that “the

1 According In one uf the eulmiii-Irilivc n-milation-  implementing
Maska Hire, '|s.\nQpI|crs shall have die same hiting requirements as an
ciup>I<iyer envereil by this chapter, as to that portion of their suPp_Iy busi-
lie-s dial is the re-nil of a project or activity of a lessee, coalvictor or
sulicniiiiai'lor.” s Al aska Admin. <ante 35.030°(a) (11177). ,
"The Commi'diUKT of Natural Hcsourres expressed this understanding
of the scope of tinAct: . ,
Mr. Martin: * ... | think it w.nild cover relationships such as anything
on a work pad or an associated construction road or possibly a site for a

support [ con-iructiim rump.” _
r\f@w (attoney fn ippcllauts): "What about things such as

docks if shlp_plng IS being u-cd?” .

“Mr. Martin: "I would"think that it could possibly include that." Depo-

sition of tiny It, Martin, supra, at 4.
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activity which generates thr> employment- must take place
inside the state;" Although the absence of this limitation
would bo noteworthy, its presence hardly is: for it simply
prevents Alaska Hire from having what would be the surpris-
ing effect of requiring potentially covered out-of-state employ-
ers to discriminate against residents of their own State in favor
of nonresident. Alaskans. In sum. the Act is an attempt to
force v; .tally all businesses that In nefit in some way from tin*
economic ripple effect of Alaska's decision to develop its oil
and gas resources to bias their employment practices in favr:
of the State’s residents. We believe that Alaska's ownership
of the oil and gas that is the subject matter of Alaska Hire
simply constitutes insufficient justification for the pervasive
discrimination against nonresidents that the Act mandates.!

Although appellants raise no Commerce 'Titise challenge
to the Act, the mutually reinforcing relationship between the
Privileges and Immunities Clause of Art. IV, $2, and the Coin ¢
mcrce Clause— a relationship tL.t stems from their common

" rim v, M.Cnll, 239 U, S 175 (1915) and Crane v. Yew lark, 239
U. 3 1% (31915)—# they have any reniaining vitality, see Sin/annan v
Doiigall. 113 U.’S. 031, 015-015 11973); <\ 1) It. Kkutnprias. Ltd. V.
Hoard of Education, 112 F. Supp. 1101 iFD.W 1970), -Innnllrllg aTd
sut> man. Ltfktnrilz v, C. D. It. Enterprises, Ltil., -129 U. S, 1031 (1_7?2—
do not, suggest otherwise. In_thoso cases. a New York statute that limited
em Iormen “In Im mustmetinn of public works" to United States citizens
and also required that an emplox{ment_ profen nre be given lo New York
citizens in stirli projects was upheld again-t challenges under both the Con-
stitution and the Treaty of Is7! with Italy. Although the Art. IV, 82,
Privileges and Immunities Clause along with the Due 1Yores-, Fqual Pro-
tectinn, and Privileges and Immunities Clauses of the Fourteenth’ Amend-
ment, was listed as one of the constitutional bases > attacking the statute,
no out-of-state United .Stales citizen challenged the law. "As a conse-
(uence, hoth the aPpellantjs and_ the Court were concerned almost exclu-
sively with the statute’s discrimination against p.-ident aliens. _This was
reflected in the Court's holding, which ‘wes limited to the Fourteenth
Amendment and Treaty challenges and expressed no view on appellants’
passing Art. IV, §2, privilege's and immunities claim.



OCTOIl"ili TKKM, 1.*77
Opinion uf llie Court it? 1. S,

origin in the Fourth Article uf llie Articles of Confederation

and tlicir shared vision of federalism, see Baldwin v. Montana
Fish and (iauu ("oimn'n.A'Al> 1 .S.. at 379-3SO— renders several
Commerce Clause decisions appropriate support for our eon-
clnsion  H'cv/ v, Kansas Xalnral (las, 221 I'. S. 22!) (1011),
struck down an Oklahoma statutory scheme that, completely
prohibited >ihe out-of-slate shipment of natural gas found
within the State, 'I'lie Court reasoned that if a Slate could so
prefer its own economic well-being to that of tin' Nation as a
whole, “Pennsylvania might keep its coal, the Northwest its
timber. |and | the mining States their minerals." so that
“embargo may be retaliated by embargo” with the result that
“commerce fwould| be halted at state linos." Id., at 2>&
Il'est was held to be controlling in Pennsylvania v. 1lcsl
Virginia, 202 I\ S. od* (P.I123). where a West Virginia statute
that, effectively required natural gas companies within the
Stale to satisfy all fuel needs of West. Virginia residents before
"unsporting any natural gas out of the Stale was held to
vi.dalo the ('omtiierce ('lause. li es/ and Pennsiilvania v. If\/sf
| "wainin thus established that the location in a given State of a
resource bound for interstate commerce is an insufficient- basis
for preserving the benefits of the resource exclusively or event

" That Article provided: ‘'llie better to secure and perpetuate mutual
friendship and intercourse among the people of the different states in this
union, the free inhabitants of each of these states pauPers,, vagabonds
itid fugitives from justice excepted. shall be entitled to all privileges and
immunities of free Citizens in the Several state- and the people of each
Stale, shall have free ingles and regress lo and front any other Stale, and
-hall enjoy therein all the privileges of trade and connnetr.., subject to the
-nine diitic.-, impo-iiions, and re-Lriel ions, as the inhabitants thereof respec-
tively: provided, that such restrictions shall not extend so far as to Pre-
vent the icitinval of propi riv, imported into any Slate, to any other Stale
of which the owner is an inhabitant; provided, also that no imposition,
duties or restrictton, shall be laid by any State on the ,properl% of the
foiled Stales, or either of them." 1 Journal_of the Continental Congress
PUSDON (1777) (Library ni Congress ed., 11)07)

ITICKI.IN e ldtlift K

5IN Opinion of the Court

principally for that Stale’s residents. Faster Paeldny Co. v.
llaydel, 27s I\ S. | (11)2St, went one step further: it limited
the extent to which a State’s put ported ownt rship of certain
resources could serve as a justification for the State’s economic
discrimination in favor of residents. There, in the face of
Louisiana's claim that the State owned till shrimp within state
wan i the Court invalidated a Louisiana law that required
tin' local processing of shrimp taken from Louisiana marshes
its a prerequisite lo their out-of-state shipment-. The Court
observed that “by permitting its shrimp to be taken and all
lItt! products thereof lo bo shipped and sold in interstate
commerce, the State necessarily releases its hold and. as to the
shrimp so taken, definitely terminates its control." Id., at 13.

West, Pennsylvania v. I(’esf Virf/inia, and Foster Pael:iny
thus establish that the Commerce Clause circumscribes a
Stale's ability to prefer its own citizens in the utilization of
natural resources found within its borders, but destined for
interstate  commerce. Like Louisiana's shrimp in Foster
Pacldnt/, Alaska's oil and gas here are bound for out-of-state

msumption. Indeed, the construction of the Trans-Alaska
Pipeline, on which project appellants' iionre.sidency has pic-
vented them from working, was undertaken expressly to
accomplish this "m1.[7 Although the fact that a state-owned
resource is destined for interstate commerce does not. of itself,
disable the State from preferring its own citizens in the utili-
zation of that resource, it does inform analysis under the
Privileges and Immunities Clause its jo the permissibility of
the discrimination the Stale visits upon nonresidents based on
its ownership of the resource. Here, the oil and gas upon

itt authorizinP the roast metion of the Tians-Alaska. Pipeline, ( ‘ongrt-w

rxplesdv found ficit “| DI eaily development end delivery ol ail” itlld

gas front Alaska's North Slope to .hoiostir niiirliti: is in "the national

Interest heratt-v of growing dome _ ‘e .-hol-niges and mcreasmt_) dependence

kj}aon insecure foreign sources'l 4t ' (% | Itinl @) (P.I70 ed, Supp.
) (emphasis added).
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which Alaska hinges its «lisrriininati<iii against nnim’sirimibs
arc of |)i(ifuiiiif| nalioiial important®.* On llie other hand,
the breadth of the discrimination mandate.l by Alaska Hire
goes far beyond the degree of resident bias Alaska's ownership
of the oil and gas can justifiably support. The confluence of
these realities points to but one conclusion: Alaska Hire can-
not withstand constitutional scrutiny. As Mr. Justice (,/ar-
dnwj observed in Hah/win v. Cl. /I. i\ Sccllij, Inc., 201 IT. S. ol L.
oL'i (I'dTV), the ('OUStiIiII ion "was framed upon the theory
that, the peoples of the several stales must sink or swim to-
gether. and that in the long run prosperity and salvation are
in union .and not division."

Ixcverscil.

1 In marling_the Ala-Ilci Natural (ins T:an-pollution Act of 1970. lo
IS, <8719 <Imu (107(2 (ill Congress declared:

*(1) a natural gas supply shortage exists in (lie contiguous States of
the t'llitcd Stales; .

"1 1arge rr-oms of natural ?as in the Slate; of Alaska could help
significantly to alleviate this supply shortage; _

1) the eXFedltIOUS nut-iiticinn”of a viable natural gas transportation
sy.-irjn Inr delivery of Alaska natural gas to United States markets is in
tire national interest: and _ _

“(+l) .the determinations whether to authorize, a transportation system
for delivery of Alaska natural go- to the contiguous States and, if so,
wiliidi system lo select, involve <|Ueslions of the utmost import.m <respect-
ing national energy policy, internalinnul relations, national security, and
economic and environin'm.nl impact, and therefore should appropriatel
he addressed by the (‘ongre.-s and the President, in addition lo those Fed-
eral oliieers and a(t;enueS assigned functions under law pertaining to the
selection, construction, and nitial operation of such a system." 15
U.S.C 8719 [(197(1e ). Peen 17sthm. N

" In light of our conclusion that Alaska Hire is invalid under the Privi-
leges and” Immunities Clause of Arl. 1V, 82, we have no occasion to
address appellants' challenges to the Act under tho Equal Protection Clause
of the Fourteenth Amendment.

WISE ). LIPSCOMB
Syllalm.s

WISE, MATOR OF DALLAS. tr w, r. LIPSCOMB i.t a.
aWTtOltMfl TO Till: £.NITII) STATLS CIITLT OF AlI'KALS lot: TUI

jritti eiizici it
No. 77-529. Arqued Apr 25, 197s Dericed Jum 22. P'Ts

X. |.indent-, Negro and Mexirau-Amrrieaii Ksideiiis of li.dlas, I.\
lirolighl this action for injunctive and declaratory relief .g.m-i ;.(i
liotiers, n; MaKor_ and memim- ol the Italia- ("il\ t'numil dkging
that the City ('halier's at-large system of iri ling council nieml» r-tur-
crinlilillioiially diluted the vole™ of racial minorities. Afn-r n evi-
dentiary healing, the Itislriel Court orally declared that s> «mn mwol:
slilulioifal and then "nfl'ided the city an opportunity  a tgi-litiv
limly for the Clt,}/ of Dallas to prepare a plan which would he rons'itu-
lional." The City (‘oiineil then ﬁa ed a resolution e\pie-ing it- in-
teulion to enact ‘an ordinance that would provide for light council
ineuiliers to_he elected Irom single-member disiriels and for the three
i'iiaiiiiiig_ni" iuliein, including the Mayor, |i he rirrlid at large.  After
an extensive remedy hearing, the Di-Iriel t'oiirl approved “the plan,
which the Cltg Council thereafter formally enacted as an ordinance.
The Di-Iriel Court later issued a immar indum opinion that sustained
the plan as a valid legislative Act. The Court of Appcil- reversed,
holding that_the District Court had erred in evalu_atln? the plan onlv
under"constitutional standards without also %ﬁplwng he Ieaghmq of
linx| Cmroll Lumli Sellout Ihl. v. Mm 'hull, -120 1. S, (L3(i, wliidi Tnid
that, ah-eiil exceptional circumstances, l,udlmlally imposed p ippor'lini-
ment plans should use only single-iiiemlier districts. Iithl: The judg-
ment is reversed and the ease is remanded. Pp. 539-517: 517-519.

551 E. 2d 1013, reversed and remanded.
Mu. liisrin: Winn:, joined by Mu. .li'stick Stkwiit. concluded:
1, Eedeial courts, absent special circumstances, must employ single-
memlier districts when they impose remedial rcapportioninent plans.
That, standard, however, i, more stringent than the constitutional stand-
ard that is applicable when the reappnrlionment is accomplished b
the legislature. Here, after the District Court had invalidated the
Dallas at-large election scheme in the City Charter, the city discharged
|ts_dut¥ to _Qevise a substitute by enactlng_the_elﬁht/three ordinanice
which the District Court reviewed as a |egislatively enacted plan and
held constitutional despite tiie use of at-large voting for three council

seats.  Pp. 539-543.



Jakes n. Francis,

Plaintiff,

V.

JAMES ROBISON,COMMISSIONER
OP LABOR, otal.,

Defendantc»

3AN 83-9969 Civil

FINDINGS OF PACT AND CONCLUSIONS OF BAH

Bused on the evidence, the Court make3 the follow—
ing Findings and Conclusions:

1# The plaintiff, J?mes H, Francis, came to the
State of Alaska in September of 1903 to look for work.

2. The plaintiff claims vresidency in the state
of Montana, and has numerous indicia of ouch residency, such
as real ana personal property in Montana, voter registration
in Montana, a driverla license from Montana, a bank account
in Montana, and his license plates for his vehicle are from
Montana.

3. The plaintiff lias never been 1issued an Alauka
hunting, Ffishing or trapping license.

4. The plaintiff 1o in the State of Alaska for
the purpose of finding work co that ha can eventually return

to his home in the state of Montana.

5. The plaintiff belongs to the International
Association of Bridge, Structural and Ornamental Ironworkers,

Local 598, in KaliApell, Montana.

u. The plaintiff it an experienced and skilled

ironworker by trade.

7. Upon the plaintiffe arrival in Alaska in
September of 1983, he placed hia name upon the out-of-work
list of ironworkers Local 751 which has hiring halls 1in
Anchorage and Fairbanks, Alaska.

B, Placement upon the union®s oub-of-work list



yauuueiu uy A ljouai /ox tu ttiupxoyineut wicn Regan
Steel & Supply Company working on construction on tho North
Polo High School project at North Pole, Alaska.

10. The North Pole High School project 1in a public
works construction project.

11. The plaintiff was 127th on the union™> D lict
at the time he received thio dispatch. Such 1list i3 primarily
maintained for nonresident union marabors.

12. The procedure in Local 751 io to call all
names on the A list first and then the B list in their order
in both the hiring halls in Anchorage and Fairbanks simultane—
ously .

13. No persons on Local 751"s out-of-work list
on the A list ware willing or abla to accept the dispatch
to tha North Pole High School on September 19, 1903.

14. No pereoiiB above tho plaintiff on Local 751°"s
out-of-work B list were willing or able to accept the dispatch
to the North Pole High School on September 19, 1983.

15. The North Pole Senior High School project
became the subject of a Department of Labor enforcement effort
tinder A,S. 36.10.010 on October 10, 19Q3,

16. A number of nonresidents were identified as
working for plaintiff ™ employer, Hegan Steel & Supply Company,
and it was notified by tho Department of Labor on Octaoor
12, 1983 that it was not 1in compliance with A,S. 36,10.010
because of tho nonresidents employed on the job.

17. The Department of Labor, in tho October 12,
1303, letter to plaintiff's employer, gave it seven days
from the receipt of that letter to coma in compliance with

A.s. 36,10.010 or funds supporting the project wPuId be with-

N i

bald.

10. On October 17, 1903, the plaintiff"s employer
informed the State Department of Labor that it would come
into compliance with A.S. 36.10.010 by laying off nonreaidentn,

19. The plaintiff received his tarminatHon nnl-irp



the plaintiff was parforming prior to Min termination.

21. Regan Steel ¢ Supply"™ n work ori the North Pole
nigh School <construction project <continued after the plain—
tiff*"s termination.

22. riaintiff was terminated because of hie
"nonresidency.

23. Turmination of plaintiff a employment with
Regan Stoel 6 Supply Company wa3 the result of the enforcement
of A.S. 3G.1U.01U.

24. Since the plaintiff's termination by Regan
Stool & Supply Company at the North Polo High School construc—
tionproject, the plaintiff has sought work in the State
ofAlaska in the conotrucfcion industry by placing his name
upon lronworkera Local 751% out-of-work 1list and going to
the union hall every day to search for work.

25. It 1o likely that but for enforcement of A.S.
36.10.010, plaintiff, because of his work experience, would
be employed within the State of Alaska.

26. Between April, 1980, and July, 1982, tho popula—
tion of Alaska has grown by nearly fifteen percent <15%).

27. The population of Alaska has increased in
the reoont past more rapidly than at any other time in 1its
history, and the State is growing more rapidly than other

Dtntes in the union.

20, Property values in Alaska have been increasing

over the last five years.
29, Alaska 1i1a not a depressed area ao that tom
ia used in the economics profession.

30, All seotora of the AlaBka economy are expanding
and Alaska has experienced very ﬁapid economic growth Bince
1900 . |

31, Employment in Alaska in 1903 was at record
levels, and the rate of increase wao the best since the days

on the Alaska Pipeline in 1974-1975.



greatest impact an the Alauka economy r.iinee tho Alanka Pipeline

ycnra.
|

33. The construction industry 1in Alaska was excep—
tionally otrong 1in both the public and privato sectorg during
1983.

34. Construction activity in the State of Alaska
in 1964 is unlikely to reach the levels of 1903, but no precip—
itous decline 1is expected,

35. Mumeroue factors determine economic conditions,
including wunemployment, in the construction industry in the
State of Alaska,

36. The major factor affecting the level of employ-
ment in Alaska in the construction industry 1is climatic changes
as a result of extrema temperature differentialo in the winter
and summer months. Construction declines to (substantially
lower levels during the winter months, and increases, paaking
out in August and September, during the latter summer months.
During the peak periods of construction activity, the otato
experiences 1its lowest rate of unemployment.

37. The expenditure of state funds are a major
factor effecting the 1level of employment in Alaska generally,
and the construction industry 1in particular. The state expend-—
iture for public workB projects weccounte for approximately
sixty to seventy percent (60% to 70%) or more of the total
annual construction dollar outlay within the state.

3B. Private invegtmont has a lessor effect on
the 1level of construction activity from year to year in the
State of Alaska, and such effect, from time to time, is

affected by interest rates,

39, Unemployment is substantially greater 1in the
rural areag than in theurban areas. The unemployment rate
in Anchorage is leng than the national average, while in
the rural areas, it 1is greater than the national average

and greater than the average within the State of AlaGka.



<4X. iturui  ajluskuiiu juck cue training that urban
Alaskans have access ho in construction work.

42. In-migration 1in the State of Alaska 1is a factor
aff%cting unemployment in the construction induotry in Alaska.

43. AlaGka has the greatest proportion of out-of-
state unemployment benefit payments (interstate claims).
Alaska i3 also close to the top of all states in the dollar
value of interstate claims.

44. Thera 1is no evidence 1in the record to establish
what parcont of tha interstate claims are being paid to non-—

residents as opposed to residents who vacation or reside

outside the state during the winter months. It is clear,
however, from the record that interstate claims are ih-.de
predominantly during the winter months, during which time

construction activity lias diminished because of the climatic
change.
/Reasonable inferences from the evidence support
a finding that most of the job seekeiG coming to Alaska intend
to become residents upon their entry into the state, thus
contributing to the rapid population growth within the state.
There 10 not sufficient evidence to support
a finding that nonresident, construction workers are a peculiar
sourcn of unemployment in the construction industry 1in Alaska
any more than they would be 1in any other state. The only
inference that can be drawn from the record is that nonresident
construction workers come to Alaska to work during ©peak
construction periods of time, during which there are more
jobs available and loss un"oinploymant resulting.
CONCLUSIONS UF LAW
1. This Court has jurisdiction of the partios
and the subject matter of the proceedings.
2. At all times applicable to this proceeding,
the plaintiff did not qualify fgr the employment praference
provided by A.S. 36.1U.U1U, since at the time of

discrimination, ho was n nonresident of the



5. A.G. 36.10.010 draws a diotinction bu3od wupon
state citizenship. ;e\

6. A_6. 36,10,010 on itsface and in ita
applicationviolates the Privileges and Immunities Clauce

jof Article 1V of the United States Constitution.

7. The right to obtain employment 1in any state
io a fundamental right and 1is a privilege which shall be
immune from =»y burden unless the Stats of Alaska can show
a legitimate purpose for such burden. Inthis cate, the
3tatehas failed to establish by a preponderance of the
evidence such a legitimate purpose.

The defendants "-.and intervener have failed
to prove by a preponderance of the evidence that nonresident
construction workers constitute a peculiar oource of
unemployment in the State of Alaska.

9, Serious factorg affecting wunemployment within
the State <c¢f Alaska are the extreme climatic conditions/
the change 1in the legislative appropriation for public works
construction projects, the extreme rapid growth of population
experienced by Alaska/ and the wildly fluctuating interest
rates which have a direct effect on tho private sector
construcrtion apending.

Statistics over the InBt several years
demonstrate that Alaska®"sunemployment ratehas increased
at g rate lesser than the nationwide average.Whereas Alaska“"s
unemployment rate several years was subotantially greater

than the nationwide rate"/ it now stands much <closer to the

national average, further supporting the conclusion ..that
nonresident employment is not " a serious factor in the
unemployment rate in Alaska. o "

substantial reason to discriminate against employment of



12. A,S» 3G.10,010 provided that ninety to ninety-
five percent of Alaska residents shall be employed on. municipal
public works construction projects where they are available
and *qualified. "m

13. A.S. 36G.10.010 roquires that ninety to ninety-
five percent of the workers on a state-funded construction
project/ an acraft by <craft basi3, 3Imll be Alaska state
residents whore they are available and qualified.

14. The State and intervener have failed to prove
by a preponderance of the evidence that tho preference granted
Alaskaresidents is clo3ely tailored to alleviate unemploy—
ment in the construction industry in the Stata of Alaska.

IT 15 ORDERED that plaintiff shall filo and serve
a proposed Partial Judgment consistent with these Pindiuga
Of Fact and Conclusions of Law.

Dated ut Anchorage, Alaska, this 11X day of
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March 13, 1985

Rep. Mike Navarre

House Labor and Commerce
Committee

Pouch V

Juneau, Alaska 99811

Dear Chairman Navarre:

The Fairbanks Central Labor Council supports and endorses passage
of House Bills 294 and 295.

The language of H.B. 294 is testimony to the need for this legis—
lation in itself and does so as well as | can.

I urge you to schedule these bills for hearing as soon as possible.
We feel it is important that they pass this session.

There is no doubt in my mind that passage of both into law will have
a profound effect on the economy of Alaska and is of great importance
to business and labor alike.

Prior to the introduction of H.B. 295, the Central Labor Council had
contracted with an economist to develop a proposal for just that
sort of study.

Mr. Beasley finished his proposal and presented it to me March 15,
the same day H.B. 294 and 295 were introduced.

Our efforts began before the announcement of the "Wyoming Decision"
which makes success more likely now.

The Fairbanks North Star Borough Community Research Center has been
involved with Mr, Beasley in developing an approach to study non-—
residency hire and related dollar drain. The Research Center indicated
a willingness to do such a study, using Mr. Beasley, should the fund-—
ing be available.

Our original 1idea was a study involving the Greater Fairbanks Area.
Then, if successful, the study could be used as a model and used



Rep. Mike Navarre
March 18, 1985
Page 2

again in the South Central Area and again in the Southeast. This
would in effect provide a statewide study.

We think Mr. Beasley®"s proposal to use an economic model traditionally
applied to international trade is sound and applicable to our Alaska
situation. A regional approach may also be beneficial. Of course the
study will be necessary to support legislative findings of fact and

be of further use in educating all Alaskans regarding the impact of
nonresident workers.

We ask that our proposal be given consideration and I request that
you enter this letter into the record for both bills.

Sincerely,

Fbks. Central Labor Council

BH: jb
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MEMORANTDUWM February 14, 1965
SUBJECT: Alaska Hire (Work Order No. 14-0485)
TO: Senator Victor Fischer

FROM: Teresa B. Cramer

Legislative Counsel

You have asked for a bill providing for the strongest Alaska
resident hire permissible under the constitution, and to
apply that law to public and, if possible, private employ—
ees. Given the present state of the law, it is not possible
to draft a bill that would withstand constitutional scrutiny
without specific information about the particular harm that
out-of-state employees create for Alaska residents and a
close connection between the demonstrated harm and the
remedy created in the bill.

Alaska currently has a strong local preference law for state
funded construction projects. AS 36.10.010 provides in part

(a) In the performance of contracts let by a munic—
ipality for construction . .. 95 percent residents
shall be employed where they are available and qual —
ified. If 10 or fewer persons are employed under the
contract, then 90 percent residents shall be employed
where they are available and qualified. In all cases
of public works projects, preference shall be given to
residents.

(b) When a construction project is partly or wholly
funded by state money and the state . .. 1is a
signatory to the construction contract, the contract
shall require that the worker hours on a craft-bv-craft
basis shall be performed at least 95 percent by bona
fide state residents. If 10 or fewer persons are
employed under the contract, then 90 percent residents

shall be employed where they are available and qual —
ified.

ain-mpwaanwagaWTOmangaBgg—



Senator Victor Fischer
February 14, 1S85
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The statute as it now reads could be subject to constitu—
tional challenge under the Privileges and Immunities clause
and a strong showing would be required to support it.

Two recent cases of the United States Supreme Court have
examined 1local hire laws. In White v. Massachusetts Council
of Construction Employees, 460 U.S. 204, 75 L.Ed. 2d i
(1983), the Court held that the City of Boston®"s resident
work force preference (requiring employment of at least 50
percent bona fide residents of Boston on construction pro—
jects funded in whole or in part by the city) did not
violate the Commerce Clause of the U.S. Constitution. The
court reasoned that Boston was a market participant rather
than a market regulator, entitled to favor its own citizens
over others while acting in a proprietary manner. The court
noted that the record did not support a finding that the
preference would have a "significant impact”™ on firms
employing out-of-state residents.

Under White, Alaska can favor its own citizens while acting
as a market participant without violating the Commerce
Clause. Measures that reauired others to favor Alaskans
over out-of-state residents would be subject to Commerce
Clause and Privileges and Immunities prohibitions. White
and Hicklin v. Orbeck, 437 U.S. 518 (1978).

However, in a later case, United Buildine and Construction
Trades Council v. Camden, 10~ S.Ct. 1i020j 79 L.Ed. 2d 249
(1984), the Court examined a similar ordinance and found
that the ordinance appeared to violate the Privileges and
Immunities clause of the U.S. Constitution. The distinction
between market participant and market regulator that the
court relied on in White did not dispose of the Privileges
and Immunities 1issue. The clause imposes a“"direct restraint
on state action in the interests of interstate harmony.

The Court noted that a state may discriminate

against citizens of other states where there 1is a
"substantial reason" for the difference in treatment.
"The 1inquiry in each case must be concerned with
whether such reasons do exist and whether the degree of
discrimination bears a close relation to them." As
part of any justification offered for the discrimina—
tory law, nonresidents must be somehow shown to
"constitute a peculiar source of the evil at which the
statute is aimed."



Senator Victor Fischer
February 14, 1985
Page 3

United Blag & Construction, 52 LW at 4191, citations omit—
ted"! The record in the case was insufficient to determine
whether there was justification for the discrimination,
since the case was heard initially b¥ the New Jersey sjpreme
court without a trial. The Court remanded the case to the
state court to permit Camden to attempt to justify the dis—
crimination against citizens of other®"states.

The Seventh Circuit Court of Appeals considered both White
and United Bldg & Construction when it overturned an
Illinois prererence law as violating the Privileges and
Immunities clause. W.C.H. Window v. Bernard!, 730 F.2d 486
(1984). The court noted that Illinois had offered no
evidence of the benefits of a residents-preference law in
dealing with a problem created by nonresidents and suggested
the kind of evidence needed to meet a challenge under the
Privileges and Immunities clause.

We are not told the unemployment rate in Illinois”
construction industry, what such unemployment costs the
state, whether it would be significantly increased by
throwing open public construction projects to non-—
residents (which might just cause a reshuffling of jobs
between public and private projects), and whether the
costs -- if any -- to Illinois of allowing nonresident
labor on such projects, costs in higher unemployment or
welfare benefits paid unemployed construction workers
or their families, are likely to exceed any cost sav—
ings in public construction from hiring nonresident
workers.

If 1 may »e «f further assistance, please advise.

TIC:sjV
in/»?5
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lion_of Il uestronnarre system), wo
vl o il for Ie Interpretation that effec-
tuates tro \r ain Congressrona intent.  Anil
rorr,:, aro Clear expressrons of Cnugressiim-
al eiiitiniitment 0 raiulsm sidivtiim. - Wo
should thus ihfilo what constitutes a sub
Mmtial failure lo comply with the Act
IrPht of Iho overall I'un tossromrl Purp(?
randomness. . Tho maiorr;r ﬂno es dial
purpose, sweeping il unin't [ho_run_ly
characterizing any atli‘nliou to- ijiii'slinit-
nairc riTurn"as "conscription.” Congress
may nut have intomloil a generally appliva-
hlo” system of “conscriptjon.” Hot riven
tho repeated rofororrocs In Iho legislative
history toto oal of “"ramlom si-leeligii”
tin-10 rs no_ Ilount that Congress iulonilol
Milne reaction ||>( the cleric *to a response

rale as extremely low as that aliened in
this case.

The majority's references to, ||0metz
sixth amendment rights arem str fyin an
lead away from the central problem of Co
nressiondl intent, ‘this court has ucknovvt
edn'd that the Act may require a more
Eerfect cross section llian the constitution,

ee I'hih il Stales r. fletlinger, 172 F.2d
all a (7th fir)72), m 17 itmieil,

S. Iifu ia sef. ma. an cC.LJ.I o
tll)?zt) Whatever the relationship between
he sixth amendment and the Act, Gomel/
has nut, made a sixth amenoment claim and
the majority's discussion uf the amengment
serves ‘mefely lo confuse* Certainly the
ma&orrty does not believe that Congress
lacks power to_prescribe jury selection
st uolanls mure rigorous than thie minimum
intended by die framers.

in summary, | do not think that any level
of nonresponse constitutes a per SC viola-
tion of the Ait, hut a 7{W nonresponse
coupled with a showing of substantial tir-
representativeness oi the jury panel would
S0 far de?art from the principles of the
Jury Selec ron and Service Act hat a vrola
tiorf would lie shown. The %nly tiipt: that
IS berore Us now IS whether a earrnd
should lie provided in which the defendian

HB ng%)frplrlh; Mmﬁﬂr%”& e prrlrlrrjr

would have the burden of showing the sec.
ond prong of _die requirements for a viola
lion—siifistaiili.il unreprescntaliveiiess of
llie resulting panel in a ctrﬂnrzahlc caltqu-

This seems to me to fe a mimindht

view of our oblr%trons to enforce clie Jury
Selection ami Service Ac

For these reasons, | respectfully dixo-nt
with resgect to_the claim based dn nonve-
sponse 10 questionnaires,

W.CM. WINDOW CO.. INC.. et al.
I'hrrnlrtrvAppcllccs

K. Allen IIKKNAUDI Diiegtor of the
Department or Lubnr. Stale of
lllinois. Defcudanl*Aplit' IIarrt

No, H.'H'JSt,

United Stales Court of als,
Seventh Circuit. e

Argued Jan. 10, IH.
Decided March 10, IDSI,

As Amended on Denial of Rehear
Rehearing Co Unnc May i,

Drrector? lllinois Dg)artment of I*'
bor appealed from a eaisi< n of the United
Stales, District (‘curl for the Central Dis-
trict of lllinois, Michael M. Milan, J., ergorn
ing him front enforcing llinois' preferénce
law. The Court of Appeals, Pasncr, Circuit
Judge, held that; (1), District Court wes nt
required to abstain in favor of stale court:
() linois priTercnce law violated cum
meree clause; (1) law was printa facie Un-
lawful “under privileges anil tmmunities
clause; . and tl slate Tailed lo_satisfy fur-

den of justifying ~ faw’s ~discrimi atron

ru |tI for intiig TijiiMi u muI caws in ri-sponw
n his Siatunn argrrrlrr

and

[ I
4 em?”

1

W.CM. WINDOW CO.

INC. v. ICItNAKDI LH

VAT 1IMI)
»J»Ir it nonresidents under prrvrleges and 5‘?9 ra{e?@mrhgﬁ%%trrbunal has pecuni-

k!rmunltlcs clause,
Affirmed.

i1

! coures C505<7)

Under YoUNQer, federal district court

e . ttiy not enjoin stale criminal prosecution in

civil rights suit, provided that plaintiff in
toil can raise his federal claims in slate

“eourt by way of defense to prosecution. -12

US.CA. 5 lliau.

t rts*=

OUNQEr doctrine includes cases in
which stale civil proceeding sought to lie
rnjoimd in civil rights suit involves impor-

Uni Mate interests. 42 US.CA. 5 IDS*
). Injunrtion C=, 85111

1
Injunction

iIs extraordinary remedy,
rarely available as matter of right and nev—
er more extraordinary than when, ifgrant—
ed, it would prevent government offieials
fpun proceeding under statute founded on
important stale interests against violator
of statute.

4. Cq s 05(1811

Federal *eour injunction  which, if
grxnted would prevent government offi-
Cial* from (Proceedrng Under statute found-
ed on important staté interests against vio-
lator of statute would offend comity and
federalism.

Sminjunction otc
lajunctinn will not he issued when
plaintiff has adequate remedy al law.

e IfJuncliiin c=»

j fInrnIrff has adequate remedy at

£iii\j.

< *mtop.
See publication Words ani} Phrases
-*<r oilier juiliiial toaneUt||0nS ami

e Court* ts>iUH().
<%.Younge
It'fUte trrbunal 15 deemed to

8l'eks injunetiun as defense to very pro-
IV;Yfading to which injunction would pul a

r-1joi.-irine i rnaﬁ)glreeaphleeu\grggg

8. Adminiilralive lnw and Procedure

Habeas (Eor us,0

exhaust! remedres requirements
in admrnrstragrve d habeas COrpuS Cases
are satisfied wnen adverse precedent
makes remedies futile as practical matter

to purstie.

) Consttutronal é:a C=>202g

rrvre es and Immunities clause of
Federal Constrtutron does not protect cor-
poratrons USCA Const. Art. . 82 €.

II) Constitutional |.aw Q207it>

Unlncorporated aSSOC|at|0n IS n0'[ CI'[I-
zen" within meaning of privileges and | rnr-
niiinities clause S.CA._Const. Art
? cd 1S AehHBr||»5 eh. . S
2-15; eh 20" 1511l b,

1. CiMishituiinual |aw c= i, Irr{

Under Illinois law, association may
bring equity suit on basis that Jaw violates
Its member's rights under privileges and
Inimumlii*S clause, oven though asSociation
has m rrghts under clause, USCA
Const. Art™ . L cl I IS A ch Hy
11185, 0 5215 eh 120, 115-

158)la)(I|.

2 F

(%urtres d) H not requrre district eourl
to abstain jn, favor of slate court, in Wnrch
syt was fileil on same day as federal crvr
rrghts actin’), mi challenge to Illinis. pref-
erence law vrhere state was not sufficiently
exercised about contractors' apparent viola-
tions uf preference law to bring criminal or
quasi crrmrnal _ piiu--eding agiarnt them,
polrcy underlying reference AW Was |ess

V<L *tn Plmrilif can assert ground on which central {u % aJor stale government than

nrleftrrr% ealth, safetzv VH orals of its
opu al contraeturs ou e no prac-
ical remedy in stale courts if stale courts
adhered to prior decision Upholding prefer

inst igentical challenge, and
rr?d%/r(?ual gera‘ ?arntr smr h ave in-
state e-'iirt remedy at all fur vroIatron ol

...... a..,.sam imunitiesclase CSCA
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Foust. Art. 192 ¢l I: [ILS.II'A ch. 48,
‘U 271
1M Gin<iiiiutinniil Law C-2
..commerce cla,vse contain mwmplicit E«ro
hibilign, ctiAirccatjle Ity courts mliamt ¢
gressional adion, of state's discriminating
gmtst or unduly burdening interstate
commerce. US.CA. Const. Aft. I. 58, cl.
1

11. Commerce o0-*5i

Stale may not erect a tariff wall jiro-
[eclln?, its indlustries front competition. of
Industries in other States and n foreign

countries merely [o. promote economic wel-

fare of its own citizens. US.CA. Const,
Art. |18 cl U

5 Commerce G

Fact that stale's tariff tilpliL have only
a small effect on interstate trade would not
save it from invalidation under eummerco
clause. US.CA. Const. Art. L 98 cl. Il

1C Commerce 0>82.23

If Illinois limited preference Jaw to
construction pr,O{ect financed in wnole or In
part or administered hy state, law would
not violate commerce” clause. US.CA.
Const. Art. |, 88, ¢l. 8.

17. Cmumcrre 0H25

.. Where school board's Wlndow-,rol?lacF-
ineiit OprOJect was not even partially fi
nanced hy state or being administered hy
state, school hoard was' "market partici-
pant” and stale was "requlator” for pur-
pose of evaluatlnq llinois" preference Taw
under commerce clause. III.S.JLA. ch. 122
£U817-|113to 17-18; US.CA. Const. Art. 1,

el 3

18. Commerce ,

For purpose of evaluating stale law
under commerce clause, any consideration
of Impact on Interstate commerce IS pre-
Cluded untjl state is found_ to he requlator
of rather than participant in market. U.S.
CA Const. Art. 1,938, cl. 3

19, Federal Courts C=921)

Summary affirmance due? not commit
i Colrt to aetalls of lower court's

on-

- Court disagree with

20. Commerce 051 S
Prefe_rrmg welfare of residents lit that

of nonresidents is not a good defou.se under

(§:og1rre1|er§e clause. US.CA. Const. Art 1

21. Commerce <"82.25 .
lllinois preference law, requiring that
contractor on any public works project or

Improvement for state or any political sb-

division or other governmental unit employ

only Illinois [abarers unless contractor cef-

tifies that Illinois_ laborers either are not
available or are incapable uf perfqrmlng
particular type of work involved, violate
T ki, 5 4
1l 1Ullo-8-3(u)(3). a3 _ch -
Ol 21%11—27—&; }2 U.%.QZ.A. 9> ]983; US.
CA Const. Art. |, 58, dl. 3

22. Constitutional Law C=1C(1)

Court should not decide constitutional
question unnecessarily.

23. Federal Courts 0753

Althouchh judgment would he the same
whether [llinais “preference law viglated
commerce clause, as found, or privileges
and_limmmitic.-1 clause, where ruling "
privileges and immunities issue might avoid

necessity of remand should review of decl-

h
sion he ‘sought and rgnted and Supreme

terpretation of commerce clause, rulin

might also helr% Supreme Court {0 decice
whether case merited further review, and
commerce clause and pnwlePes and immu-
nities clause were closely refated in action,
Court of ApP,eals,would address privileges

TR S 5 )
[ - *0-1(a)(3): ch 18
1211 -2 U.g (E.A. § 1983 ngA Const.
Art. 1, 88 ¢cl. 3 At 492 ¢l 1

21, Constitutional Caw 0207C))

I"nldic Contracts 02 -

lllinois preference law, requiring that
contractor on any public works prta_ect,or
Improvement for state, political subdivision
or.other governmental” unit empky only
llinois. laiorers unless contractor certifies
that Illinois laborers either are not aval'a-

urt of Appeals' in-

W.CM. WINDOW CO,, INC. v. ICItNAKDI 151)

Cite» 7)0K2JU« (ISM)

hie or are incapable of performing particu-
lar type of work involved, was prima facie
unlawful under privileges and immunities
clause. MLSII.A. ch. 38, I [li()r -8-3&(?2{,
1005 9-I(a gs% ch 48 11271 42 USCA.
9 1983 USCA. Const. Art. 4,92 ¢d 1
25. Constitutional l.aw G=207(1)

. Unqualified language, of privileges and
immunities clause pérmitting Slates 10 keep
out nunresid',"ts if they coristitute a “pecu-
liar source of evil" pérmits state to keep
out nonresidents who have been exposed {0
some comimiiiicahle disease of which stale
IS still supstantially free. U.S.CA. Const.
Art. 492 ¢l 1

2. Constitutional Law <2=207(1)

Under privileges and  immunities
clause, there' must he some evidence of
benefits of resideats preferonce law in deal-
|n% with groblem created hy nonresidents,
US.CA. Const. Art. 4,927l 1

27. Statutes 0282 .

. "Evidence" in the technical Ie?al sense
I5 not essential when Issue Is not’ applica-
tion hut validiity uf statute.

28. Constitutional Law C=>207()

Where lllinois, although having full op-
portunity in preliminary injunction proceed-
Ing. to pul Into evidence facts justifying
Pr ference law, and although having access
0 data that might illuminate costs and
benefits of law, failed to present any infor-
mation, staistical or otherwise, concemin
henefit of law, slate failed to satisty bur-
den. of justifying  law's discrimination
against nonresidents under Prlvneges and
immunities clause, IILSILA, ¢h 3,
1]11101)5&3(a)£3) 1U% 9-|(:«)g3£ ch, 4,
1071 4 USCA. 971983 USCA. Const
Art. 482 ¢l 1

29. Constitutional Lin.' cH{G)

AItho,u?h burden of proving, that sfate
statute viofates privileges and “immunities
clause is on Plamtlff, onc? I shows that
statute  discriminates exclusively against
nonresidents in the pursuit of common call-
Ings, state has burden of justifying discrim-
Ination or, LL the very least, of producing

Rome evidence in justification of it. 1I'S
CA Const. All. 492 ¢cl. 1

Patricia Itoson, Asst. AI,IV.,,(Jen.. Chica-

go, Il for dcfciidant-appcifaiit.

M Harry Forman, St lamia, Mo, for
pkiintifts-appellees.

Itefore PEIL, CUDAHY and pos.s ku.
Circuit Judges.

POSEEI, Circuit Judge.

E AN Ih-mardi, the director of the
lllingis D."partmeut of Labor, %ﬁ)peals from
a_decision” enjoining him _from- entorcing
lllingis" Preference to Citizens on_Public
Works Pr%ects Ad, 1II''ev.Stat. 1981, ch.
B It 2&1 271, The Act (in paragraph 271)
provides that the contractor on "an%/ public
Works project or improvement for the State
of llinois or any political subdivision, mu-
nicipal corpora ion nr oilier ?over_nnl_eulal
unit thereof sin.'l employ only Illinois la-
borers on such project or improvement.”
unless the contractor certifies, and [he con-
tracting officer finds, that Illinois laborers
either "are_ mil available, or are incapable
of performing the particular type of Work-
involved . .. Violation of I|ié preference
law é?s il is called) Is a misdemeanor pun-
Ishable by & maximum jail sentence of il
days and’ a maximum fine of i) See
[IIKev.Stit, 1981 ch, 48 H27L Ch. 38,
U, (LI156 ]1*13), 10(15-9-1(a)(3). - Tlu- dlis-
trict court held ‘that the [aw Violates both
the privileges and iniuiuiiilics clause uf Ar-
ticle IV, section 2 ut the Constitution (“The
Citizens of each State shall he entitled fo
all Privileges and Immunities of Citizens in
the several Slates”) and the commerce
clause of Article I."section 8 (“The Con-

ress shall have Power .. To regulate
ommerce  with forelgn Nations, and
aiming_the several Slates, and with the
Itnlini Tribes").

The public school hoard of Deratur, Illi-
nois hired the W.C.M. Window Company,
an lllinois corporation, to replace some win-
hus. W.CM. subcontracted the wark to
Custom Contracting Corhn/Pana/, an upiiny'
puralel association” of Missurl resicents
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On Aluil 12, IHH3, lIMiiiiti‘il brou?ht suit in
stale court’ aganst W.CM Custom,
N dial they lie ennin<< fimn violating
lii* picTurflirc” law, ~ On (lie same. day,
W.C M, its president, and three inclviduals
wim are members of Custom Contractin
brought lliis .suit (under 12 US.C. |) LLIB%
against Hruardr and asked die distri
court In issue a emporary restraining or-

der. Io_prevent Iernarr rom Rrocee rnq
nidi Irrs slate court acliim. The distric
court issued the order and later converted
Il Into a permanent rnrunctroln

11.2] The first question we consider is
whether the district court should have ab-
starned under the durlriitc of lonager r

: 8. Il SCt T, 21
LEd 2d (kill (1071), n favor of i *slate
mini in which llernardi had filed his action,
tl lie oilier lgrounds for abstention urged liv
he stale clearly have no merit) Younger
held, that a federal drstrrct court may not
enjorn a stale criminal Prosecutron na el
rights suit, provided hat te laintiff in
thiat, sut can raise his fe eraI claims in

A | court by way of defense to the prose-
cution.  Its doctrine has since been expand-
ed to cases where a state civi proceedrngi
sought to he enjoined involved “importan
stale interests.”"  See, e% Middlesex
County Ethrcs Comm, it arden State

157 US. -8 480 100 SCY,
2515 2521 22, 18 1IM21 ]J(l (1082) (state
proceedrng lo discipline u lawyer for uneth-
Ical congluct). see a|SOC|utt| rt Count of
Cauh, 112 F20 vrdsy]
Cate it Oldham 707 |\2d 7]], 1183 (11t
Cir.1083): Conugzi it State of New Jersey
705 1211 (188 (100-01 (3d Crr1083% We
must consider whether "impurlant state in-
terests” are involved here, and also the
significance of the facts that (1) the plain-
tiffs in the federal court action and the
defendants in the stale court action are not
(aeiitiral and (2) the Illinois Supreme Court
In 'euple rricl. Holland it Hiciyli Con-
struction Co., [l 1l 2d 258, 335 N.E.2d 491)
1 75 ugheld the preference la.v against &
nﬁ based on _the same grounds C
urged y these plaintiffs.

13-01 The )oupyer doctrine is based
oil, and its cuuturrrs established hy, two
Prrncrples of equity jurisprudence, The

rst is that an Iﬂ]UﬂCtIOﬂ IS an extraordina-

r remed rarely available as a matter of
ht an never more extraordinary than

en, If grouted, it would prevent govern-

ment officials from_ proceeding uiuler a
statute founded on important State inter-
ests against a violator of llie statute; such
an jnjunction would o, feml comity and fec-
eralism,  The second principle is that an
Injunction will not he isSued when the plain-
titf has an adequate remedy al law, which
he dues 1f he can assert the ground ol
which he seeks an injunction as'a defense
to the very proceeding that the injunction
would pul“a stop lo.

Although the pIarntrfts apparentl did vi-
olate the"lllinois preference law, the slate
was not sufficiently exercised about the
violation to bring.a criminal (Proceedrn%/I or
even a quasi-cririnal proceeding Us In Mid-
dlesex. .11 was content o Seek an Injunc-
tion against continuing the violation. This
S some evidence that an injunction against
leruitrd's state cuurl action wuuid not im-
pair “important state. interests,” thouqh
not much evidence; I{rc stale may simply
have believed that in he crrcumstances an
rnrunctrve remed yrwou be cheaper, swift-
er, and more efficacious. An addrtronal
:)ornt however IS that_the policy underly-

g the preference law is less central to the
oaIs of state tIrovernment than protecting
e heaIth safety, and morals of Its popula-
tion—the types of interest involved in cases
where abs entron under the Younger doc-
trine has been ordered, Thus, both the
nature of the remedly sought hy. and more
important the underyrnE fght asserted V.
the stat" >u its surt UKo the remealy that
these p itiffs are seeking less invasive of
staggs seoverergnly than in the usual Young-
er

17,8 Moreover, the plaintiffs may not
have " an adequate op ortunr i the state
proceedings rarse therrg onstrtutrona
challenges Middlesex County - Ethics
mm. 1. Carden Slate liar ac.-u Sujira

457 US. at 432, 102 S.Ct. at 52123, Al

WCM. WINDOW CO., INC. v. lIKItNAItDt AN|
Clu-710F 2.] QM\/L]

though this quotation could he taken lo
refer’just lo procedural obstacles lo raining
a federal claim in stale court, rather than
also to any substantive obstacle created hy 18
aaverse pecedent we know from Gibson
f. Uer “I 411 0.S. 5G4, 57 a SCt
07 08, 31 LEd2d 488 (i073) (cited
app rovrn% in Mrddlesexlt that the YounP
er.doctriné s inapplicable when llie sta
tribunal 1S deeme to have preJud?ed the
federal claim because the triblnal bus a
Becunra Interest In Die outcome (see also
nited Church of the Medical Center e
Medical Center Comm'n, F.2d (103
GOO-100 (7||t Cir. 10822) and mayhe oi ler
types of prendgmen also make llie doc-

tring rnaog rcabe Th? analogous require-

ments of exhaustion of remegies In admin-
istrative and in habeas corpus cases are
satisfied when adverse precedent makes
the rcmcrh a futile as a practical matter to
[l) See_l.ayton_v. Carson, 4

215, 1276-17 (5th Cir 1073) (per curram)
see also Carter b Estelle,

420 (5th Cir. 1082+ West_It Berglaud, Glf
F2ii'710, 717 F.ii Cir.1070).

If the llinois courts were certain lo ad-

here to Blciyh In llernartli's suit against
the contractors the contractors would have
no Practrca remed g In the state courts so
that their only federal reme LH
starned) woul he to ask the United States
Sin.reme Court lo review the inevitable
rpo giacnt against them in the state courts,
he Supreme Court's heavy workload,
which prevents it from acoepting more than
a tiny fractron of the requests for review

that 1l get?. would make his route a chan-

oy one. And we doubt that the Court
would want us to add lo its workload h
expanding the Younger doctrine. But the
lllinois Stipreme Cuur| might he willing to
reexaming Dicigh In light"of the_ U.S.
Elreme Court's” subsequent decisions In

icklin_v. Orbcek, 437 U.S 518 18 SCt.
248257 L.Ed.2d 307 (1978). and "United
UId <CConstructron Trades Council .

ayor < Council of US
— 104 SCt. 1020, 70 Lr |2d ) -(1084)
llie'latter decided after argument in this
case. IThe discussion of the privileges and
Immunities Issue in Blciyh has been'termed

"cursory” in a decision which states that
Hicklin”"presumptively overruled" (Heigh.
Ncslnrrrnnr Constructors, lor. 1. Krause,

é)er 3711, 384 . i, 437 A2d 733,
737 n G tJIHI modified (on_ unrelated
groun S an a rrmed 187 N.J.Super.. 174,
53 A2 1350 prR Div. 1)%) (per curiam).
And we are told tnat the lllingis Supreme
Court has_recently heard argumen in a
rézlase |rn which it is"being asked to overrule
cigli

llii klin invalidated under the privileges
and immunities clause an Alaska statlte
that requir'd all employment, whether pub-
lic or prit fo, that was connected with ol
and gas leases to which the state wav a
party” to be offered first da rei

dents, The Supreme Cm IS na-
lowly written, however, 't1; 89
facts that have no exact cimi, [ the

present case. One such fact is The
ninp  cause of Alaska's high tin
melit was not llie influx uf” nonresidents
seeking employment, but rather the fact
that a substantial number uf Alaska’s job-
less; residents—especially llie unemployed
Eskimo and Indian residents—were unable
lo secure employment either because of
their luck of education and éob trarnrn(n;
because of tlieir geographical remote e
from go opportunrtres 81 US, al 521
2718 S.Ct. at 2187-88. Another is that 2
hig hI skilled and educated resident who
has never been unemployed s entitled to
precisely the same preferential treatment
as the "unskilled, habrtually unemployed
Arctrc Eskimo enro led I a ob-trainin
proram Id. al 127 r)< t at 2188
another is ti . "Alaska has little nr no
propnetar interest jn mych of the actiyity
swept witfin the ambit of Alaska Hire (the

Su-  name of the statute].” Id. at 52!), 8 SCt

ut 2481). Sue also United Bldg, re Can-
strurtion Trades Council r. Mayor &
Councrl uf Camden28s2ulfraAs—an h a}

r1oin
mat er Ihe absencg 0f " these partrgular
facts from the record of the present case
may not save I||rnors preference law, as we
slidil éee Hytvre oUbt that a court com-
mitted, ns all courts are. In‘slarc decisis,



hlrcr(t rn its Llexrble ArncrOI IJ.Miifurin, would
fnink tiLIEfoc Mel Hit decision requrred
llie PVLAmilit; nf |th|¥ —65 ecralh(wh
In . case denned after itid Iill, the Su-
Prcnrc Court cited llleiyh with uliirov;,
IniCli cifiiarenl vvrth reference only 1o
It commerce da se [mtilim. See Itert\g
hie. r. Stake

47 US, -l
SCt 2271 2277 n9051 I':)d 2 211 (1280),

United IIhl/. 1t Construction Trades
Council e Mai/'ir it Council of Camden
|nvoked a challen gje under llie anr eges
and ||nurun|t|es C se to an ordinance™of

llie city of Camden; New Jersey that re-

urred tlraI al least 40 percent nf llig om-
ees of contractors and subeuulnictors
on city construelion roects he
Camde resrdc IS, Atrorrfr te Upreme
C urt did mil invalidate the ordinance, it
hold that_ it "discrimintes agarnst I
prolcctcd 8nvrle e — US a
I1'd could be upheld only if
(he crty Jus t Jed (he discrimination
showrng (in the language of an earlier case
llint nonresicents ™constitute a peculiaf
source of the evil at which the statute is
almed Tooiner I. Witsetl, M| U.S. 2|-5
hset lir.0, ntra 2 IEd
(112181 ipmted at —
02110 Since there ha(rd heen'| ro trral rn
Cnded, the Court remanded the c;. e to the
trial court to v the city a chance to try
to jus.lily the ordlinance.

It is quite possible that United Hidy. it
Construction would Induce_ the Supreme
Court of lllinois 1o reexamrne Mciylt at
least to the extent of insisting that the
state produce some concrete %ustrfrcatron
for the preference law. Itut it Is not cer-
fain; . the court might be willing to take
Judrcral notrce of conditions in llinais justj-

rnﬁ; the law. Kven If we could stale’ with

ence that United Hidy. <¢ Construc-

tion would Induce the I|||nors court to over-
rule llicnji to the extent o re urrrn the
stale to make a greater effort Ifica-
tronthanwasatmtdrntat orlor
that matter rnt IS one t|n e wou tr|| lie
a Serious questron wh her We shoud order
abstention Oon the basr { ea aecision that

.\tAh,raeSd] Ieou Il were comp?ert)e Igﬂes 6’?

the standard criticisms of abstention—that

it delays litigation, sometimes inordinate-
ly—would gain additional force if absten-

fion were Ordered on the basis of events
that first came into existence while the
case was on appeal.

In any event, the three individugl plain-
fiffs who are members of Custom Contract-
rn]g Company may have no slate court rem-

at all for a Violation of the privileges
an Immunities clause, because they were
not named as defendants In that “action,
The omission would not tie important if
Custom Contracting or W CM., which were
named, could regresent those individuals'
\uterosvs in that action, flicks v. Miranda,
422 U.S. 112, 348-19 25 SCt. 2281, 2291,
45 11:d.2d 228 (1275); T1W « ¥ Commu-
nity Health Center ¢ Texas Health Facili-
ties Comm 'll. 085 P.2d 974, 1)81-82 éSth
CIr.1982). Hut nerther may have standin
to challenge the preference Iaw on pnvrle%
es and immunities  grounds.
llernardi has not raised this pornt in the
present action, his silence Is not a commrt
ment not Jo raise il in the slate court action
If we order abstention and that action is
therefore allowed to | -oceed lo judgment,)

(9,101 The Supreme "ol rt held long
PO that the privileges and immunities
clause of Article IV ddes ool protect corpo-
rations PauIv v| ryinia, 75 U.S. (8 Wall)
118 177, 181, 19 LEd. 357 (IMtrtq and this
holdrng though cntrcrzed see Eule, La |ng
ormant Commerce Clause Qo

91 YaIe LJ. 425, 450-51 (1932), I Ioo frrm
ly established to ||e reexamined by a lower
court, especially after its recent (if laconic)
reaffirmance by the Supreme Court in
H'estern & Southern Life Ins. Co v, State
Hd. of Equalization, 45! U.S, 018 005, 101
S.Ct. 2070, 2081, 08 LLM.2d 514 (1981).” On
the basis of a drctum rn Caul that confines
crtrzens in llie anr eges and Immunities
causeg "natura perfons ‘HUS at 177
19°LId 37 llie only court to consicer
Whether an unrncorporated a"sncinti<m is a
citizen within the meaning of tho clause
has held that il Is not. American Truck-
iny Ass'ns, Inc. 1. Larson, 038 F.2d 787,

WCM. WINBlPW 1('(92 &\ﬁ v HKINAItUI 3]

7190 &Zd Cir. 1982). Given Paul—even with-
out the dictum—this conclusion seems ines-
capable. An unincorporated association IS
not a natural person, and for most. pur-
poses not a citizen. Any legal protection it
enjoys IS, as with corporations, @ matter of
the State's grace. And In llinois at least,
that protection Is much less extensive than
vvhat corporations en’]oy See Il Itev.Stat.

1981, ch. 811 H185; en 38, S2-15: ch, 1,
 15-1501(a)4)

[110 |f Cystom Contractrn% I$ not aciti-
zen under (lie privil e(t;es and Immunities
clause, it might seem o follow ineluctably
that its jndividual members Wno arc IpIarn
tiffs In this suit could nat hope for a favor-
able rnterPretatron of that clause in the
stale cnurt action, because any attempt hy
Custom Contracting lo challenge the. 11l
nois _reference law on privileges and im-
munities grounds would"he summarily re-
jected onthe authority of Paul and Lar-
son.  This may Well he the carrect conclu
sion, but against it can be set the mod ern
view that an association has standrn%
complain of injuries to its members ee
5% NAACP ‘e Alabama, 857
4 78 SCt. 1108, 1170, 2 LEd. 2d 1188
J South Cost Luke ['icir Neighbors
v YU, 085 F2d 1027 1082 <flli Cir. 1982)
0 Wright & Miller, Federal Practice and
Procedure S 1552 a
This View fuses the Jegal dentity ‘of
assqciation with that of its members, and If

applicable here would aIIow Custom Con-

tractrn fo com Iarn in rlernardrs state
court ction tha

leges and immunities clause, even though
the law could not violate the associafion's
own rights under the clause, because It has

mine. There_is_lllinois authority for allow-

Ing an association to bring an"equity suit
on this basis, see Dewitt ClY TaXé)dayerS

/Isv/||>c illy lid., 11
P 2 PR 2

511 E)1982) equally shoutd an assocratron
?ﬁsabla?s éo defend “itself against a suit on
IS basi

Althou%h lbis is a powerful argument, it
cannot, dfter Laison, completely still our

the pre erence law vio-
lates its members rights under the privi-

doubts that the state court action provides
an adequate remeay fur all nf llie plaintifts
in the present action. Another point is that
Custom Contractin mrght not assert all
the rights uf its members in that action.
All of these doubts are au?mented liy llie
va Ueness of the slate's references in ting
to the stale eourl action. (At oral
argument fur example, counsel for it
stale was unable to tell os what relief
llernardi had requested in that action)
While asking 0s to abstain, tin* slate lias
glrven us 1o information mj whether the
ate emu | action proviges these plaintifs
with @ usable vehicle for assertrn? their
federal constitutional claims. As a further
example, we are not told why llernardi
asked only for an injunction,

112-111 For all uf these reasons, we
cnnrlude that the &g urtres dld nut require
the district [udg to abstajn; we need no(s
decice whe erte would leave permitte
him fu do so, So vve come 10 the ments
and begin with the commerce clause, Al-
thoughin words simply an authorrzatron 0
Congress to requlate commerce among the
slatés or wi'li” foreign natigns, the Com-
merce clause lias. long heen rnterpreted 0
contain an implicit prohibition (the “nega-
tive" or "dormant” commerce clause), en-
forceable hy the Courts without. congres-
sional action, against @ stale's iliscrimiu.|
ting agarnst Qr Unduly burdening interstate
commerce. _ See eq Cooley 1" Hoard of
Wardens, 5 US. (12 I-Iow%*Z%, 18 LEd.
990 (111851)7 Siintliern Per. Co. r. Arizona
325 US. 700 709 05 S.Ct. 1515, 1570, &
LEd. 1915 (1925) "In" an age willll al
pails nf the nation's economy are inlcrcuit-
nceted, so that a stale can do hardly any-
thing In the way of regulation or taXation
without In a sensg burdenrnﬁ interstate
commerce the application of this standard

partrcular cases IS often proldo.ialic.
Hot onetrndN?cear asate may. not
erecta tarifft all é)rotectrn g ItS inust nes
from the competition uf indtstries In or ler
states ang in forer% N countries merey 0
promote the economic welfaic of Its own
citizens, llaldiein e CA F. Seeli Ine
291 US. bI1, 522, 55 St't. 497,
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nii 7o Ak
. BM 1012 (1915),_see Hoston Slucl; Ex- invalidation under the commerce clause; state’s coal miners; many would have the  be a regulator of rather (ban a participant
§?§”9§z§‘3?tatge7 'I'SUétCusnélgn ‘nOOgZ% U 580 thelcwula%!ve eflfgclt_s c%f many stales aamte effects ulgj ,Iaothfre3| enths and nofnreS||- In the market.
. 325-87, Ct. 599, 009-iU, mmles| tariffs could lie staggering. ents Us a subsidy for purchasers of codl 191 Against the validity nf the distinc-
[. 'M28 514 (1977) HOWGVGL serious dnuhl is cast on the who limit their prChaSQS to ||||r10|5t yet ti0|n’ MOWGgVGT, may he Clttg/d the Supreme
: legal validity of our tariff analogy hy a the courts could nut prevent all uf them.  Court's summary affirmance of American
i) oIl Preerence a Secls . sefes of Supreme Court decisions el [l-1l In any event, if ¢ of Jelrbouk Co, Fr'la/?Skettr;'re%?% upp, 11
(inlIely pronite ony By (e excepy nating In White e s G livois P imited te pree> LW O 0] (e o

- : court), aff'd mem. . 901, 99 S.Ct.
fion for Cases where the requisite Jabor IS 991103 SCt. 1042, 7 L,Eif,n%" 1'%9%98); comatnucton ,proiects [lanced(n whe o 220, %1 E.Ed.2d 1BS (1972), which held that

not obtainable from llinnjuns—against llie | ke ditind art) or aainistered by the stale, 1LWould - 2/ct o v rentiing il pubic printin
use on any public project in lingis of Tabor g‘g’g’haﬂfg”gﬁ{spn bae,%veaes“tﬁ*gergtﬁﬁgfo{%'fe i lglearhafter Whie ﬁﬁat the lath'd M0 o be done i the State o notpvmﬁa_t
imported om anotnér state or from a for- 2 S BEGPE A pe B Boeon yioate the commerce Cauise, BULINE S e commerce canse.  Although the dis
et oo i ooy e st an efecutive e requring e evry DU Costucion conre 11t GO 0 ut ciscusslocl gpvemmen
senges sl by i that A tl,east half ttfge.,V\{ggﬁer.S n every in Tlinois, even if the purchaser is a local (2 SN PEOYC %?\r)glrgftiégvoieasslﬂme
1o change el fesidence to [linois s an - COMSULCLON PIOIECL it 16 CitI{/](va B a%hoggtgﬁgd ot cfglﬂrstg?grmn%ﬁer tﬂf gggg' that the statute would apply'lo a prting
llinais tariff on imports of coal would have BeBoston rosiderts ’TKe Court Upheld the incqu o abral ot os)e/spsu%h v contract Id liy a school hoard or other loca
ente I i coner erdit on 1 010, "I e iy  market aopant e . e e pooess nd el JOTITEL, 050, 20 v U
state in reduced unemployment among Ili- ﬁhen_ thet Comrgjw,t%,rce Cb”ﬁe es%ﬁb“Sh\?\%-”ﬁ protection  clauses of the Fourteenth salmmaty affirmance 'duepsp'not commit the
ams residents and hence reduced cmi<y  ATE T8 CONCIONS SUCh 26, LEC WG fuknament, every Jocal goverment Ut & premef Court 1o fhe il tals of the lowey
inentinsurance costs o employers  the  Ie CIty demands for Its participation, Im in llinois |saPartof the sfate government; coBrt's oninion.zubel 1 Williams. 457
state, though we shall see Tater’that iis is Pact on out-of-state residents figures in the hut mayhe not for the pUIDOSE of evallat: 03 % 1 1O 108t 2:i6 Mon T
fur from certainf and maybe ot even like- ua%éor;egnigti%fte{hét rﬁaﬂ?gtl ?gtﬁgrattﬁgﬁ Ing ”““F'S preféerence M U“‘?ﬁf the Com- 75"} Eq2q 117 (1982). And although the
ly. But a tariff on imp..tcd coal would S | 1 Merce clause.  Government In 1inoIS as In "M itad i
b st e BIOBNG L B o ez oo i Y e el it o
llinos ai tthe,us ?mgpeaseoreﬁ?&oymﬁt n Durden T ntestate Gmere s ernie te contract in issue i 1S cace have sub- 5 gl Aok, ulno. gI7 LS At
the coal mins In tie*stale, Troe, I finois O 1 OMMerce, Ciause. 3 Lo, & stantial autonomy, including authority 10 i not involve a state's attempting to im-
ere an exporter s el & Importer of -y e Stzle of Hinois subsidied Iev?/ 1C5 [ oport Ve, S0, 66 pose homestte refrence on _oca
cod, the tarff's only effects mgnt be to - YPORELCE (RE SIECe, 01 IR0 SUONLIZER ILflev.Stat.1981, ch. 122, fii 17-11 to 17- Bovernment entity either. nor tun, this as-
cause llinois minus to divert oufout from 2t EECtcar JEneatitd, PAtts, 1B LS 13 Quality Education fur Al Ch”dreno pect of /Is/.cie even mentioned, 'llie Court
tlicir export markets to the [llinois market LY SO0, IO IO vioiing 1% Inc. B School id., 385 F.Supp. 809, 80 n"the same footnote cited with approval
and o Cayse outof state minus that for-  COTYTETCE TAse, TDIc thefm 10 DUy cod N.I).11. 1974). " True, the order upheld in - two slate eases upholding statuites requir-
mally ~ sold coal" in Ilinois toreplace the  ProdUCE ' g hile embraced projects tiol the City of I homessate pieeence fy county as
llingis mings i serving those out-of-state Al first glance the "market participant" Boston financed In part as well as those  wall as state agencies. State e id, Colling
markets.  But of course the same thing concept may seem maﬂpropnately to that it fiilnnciil 100 percent or adminis- r.~Senutolni Clunk_lhml; X- Shilioneni
might happen as a result of the preference  equate public agencies with private firms; tered. But according |0 the school sUperin- - Co, 115 Miss. 251, 761 S0, 298 19175, aﬂd
law (the record contains nothing about the  for llie state, I Its proprietary or market- tendent's yuconimdicted affidavit In this penrei r. Hussic. 89 Colo 929, 991, 2l
law's effects):  [llinois residents who now  participant capacity, may be influenced by case, the wiuduv-replacemeut project is not - I'ag, 211, 217 (1928), as well as the pages in
work erther un private  construction  the same protectionist motives that but for even partially financed by the stale; nei-  Blciyh in which the |||hn0IS reference law
P_rqects,mtestate [ on public construc-  the negative commerce clause might lead i ther is it being administefed by the state.  was'iicla valid uncer the rmmi'riv clause.
lon projects, across the state line might 1o erect explicit fariff barriers to goods or The "market "participant” s the school  see also Note, llumc Stute Preferences in
replace, on_ llinoi: public projects, nonrési-  [abor from qut of sul.  But a more reglis- board, Just & the market participant in - Public Contracting, A Stydy n Eopuut
dents who in turn v'oil'll lake the places on  tic explanation of the concept emphasizes lihite was the City of Boston. The'stale s it Hiilkniiizalioji. 58 la Eltuv. 571 (IPT.)
privan  and out-of-state projectsof the Illi- the freedom that States have under the a_requlator, t.e||lnﬁ thousands ol local Byt in none of the cited cases was the
unjons who had replaced, tckui on- [llinois %’.msﬂtutlon to provide, often selectively, government units that they must not rive  difference befween the stale’s own pur-
Pubhc projects. But tin: fact that a state’s for the welfare of their residents, Thefe const).icliuu contracts lo employers of non-  chasing and that of its Jocal governmental
tariff uigh'l have only a small effect on are a thousand devices hy which the State residents. It is particularly important to  units discussed. It would he Unrealistic to
interstate” trade would not save it from of linois could If it wanited subsidize the insist on the distinction because While pre- Suppgse that merely citin a e oomits
vents any consideratjon, of impact on inter-  the' S Ing In e

. upreme Court to eve
state commerce until llie state Is found to  cited OBIHIOH, and Impertinent to”supprivd



Hiil tlLi',mu is a deliverate Itiliiiiiiid fur
n-Miking- sub rasa—iliffirud ami impor-
I.ml questions rut raisd or ;n"mil in the
retc eclui j Infun tire faird.

'IIn, difference Iutweon |in stalés |irfF
hning g.ill- ii-iiliHlli in its own dealings
am fordng Im.il agendes iln so in thars
i=Indi analytical am quatitative When
tirr progject mi which tin stall; iinjiierses a
Imini- sk [iiifi-iuC isiinli-iEiii by a
inil of oA government without any stale
finrendal support nr stipi-rviiioy tin stale
i- ot a partidpant in tin prgject Imt a
regulator | since imim Jichlic mliaut-
in) in lliestales is.dyre & tin lacd led,
> dties sdool ilistrcls park dstricts,
coutties, di-, then d tin stalu led, ex-
tending /Arris ail |l A= 1o cass where
1In stalés rulatiusliip In its Incal agendes
i. purely regulatory riinlil iln great damage
lo tirt principles nf I'ru; Irailu on which the
negative I'liininurcu Hatist* is hed-il

lin, 211 Jlavin il a law interferes with
fn u trailc, however, the statu may I
to justify il mi urn- ground nr anothi r. It
«-an keep nut diseased oil lie, see Asbrll T,
Kansas. 201 us Hal, 28 SIT 1ST, 52
L 778 1dns); 1N0IS 1. tieurml e,
["ii, nst! M 2u(], 21-1 (7th Cir 1082)-so
why unt nniiiiiiik-iils whu iiupnsi.” a cost on
the stale hy taking jnha away from resi-
ilciils ami thereby forcing tinrii onto the
tinciiiplnnncnt nr welf.irc mils, which the
stale finances in part? Anil even if the
slate hail no financial slake, would it nut
have a legitimate interest in protecting its
rcsiilenls froni such adversity? Hut if pro-
filling lIn- welfare uf n-siilclihi (mure pte-
ci .ely, uf suute resiilenls- others, notably
lane uniers, iuvaiiahly Miller from import
le-.tricliou:.) In (hat of nonresidents were a
good defense under the i-ununerce clause,
esplicil tariffs wuulil he permissible.
Holdout r. HA T. Sirli¢ Ini-, sn/nn, bl
I1.S at 522, 55 SCI. at .TIIL. held that it is
not a pnnl th-firnse.  City 1 Litihidclpliiu
r.,vile Jetss, -1 u.s. 1117, s s.ce. 2.7ul.
fiz I, 1m2d 17T (1073), lii-M that a stale
eniilil mil cnufine Hie use nf its Liml fill
.waste ihunp"i In its resiilioils. Change
“"kunlfill waste iluuips" to "politic construe-

linn projects” ami you have this ease. In
any event, more than assertion winih he
necessary In cregte a persuasive analogY
frum the i|Uarantilie cases; amj as we shall
sev whell e discuss the privileges ami
liiiniimilics clause, lllinuis has presétiti-il m
farts relating tu actual nr probable its op-
piMH] to purely conjectural harms from
allowing nonresidents to work on public
canstruction projects in Illinois. - We com
clinic that the [linuis preference law vio-
lates the conuu'-re clauise.

122.21) We shall i ow consider whether
il also violates the privileges ami mrnrum
lies clause uf Article IV. Normally it
would he ulinge, nr worse, for it court to
decide a constitutional question unnccessar
lly, and the r|]udgment In tliis ca-c must he
the Siitne whetier the preference law vio-
lates, one constitutional provrsron «r many.
ISl it may avoid the necessity uf a remand
should review uf our decision hi* sought
and planted and the Supreme Court disa-
preu with our iulerprelatiuu nf the cum-
merce clause fur us In rule nil the district
euurl's alternative pro. | for invalidatinp
the preference law, JIji, may also help the
Supreme Coint decide’ whéther the case
merits further revrew technrcal ey since the
stale has a riphl of appeal under 28 USt!
b 1251(2), whether |t rarses a substantia
federal question)  CF. llinuis e tirlleral
Kleelrie  Co, sii/nn, K3 FLd al 211
Moreuver, the cnnuncice cianse and the
privilepes and jmmunities clause tire o
Closely related in a case nf_(his kind Etsee
Hicklin r. Orbeek, sngra {T7US at b3l
12 (5 set. at 2mil 01) that 1 would lie
artificial In iptiore one uf them ~ Indeed!
there /s a Urspectahle arpmmnt that the
ramers uf the (‘uiislitution intended the
|vre es and immunities clause tu play
n e that has conic to he played instead
tFry the in- patrvc cuuuuercc clause.  See
nle su?m L] al -117-1S. We
emild not he sure that the preference law
does out pass constitutignal muster under
either clause Wrthout cnusrdcnng £ases un-
der both, as the Supreme Court 0id In Ihek-
Ini, 417 US. at 532 :u. USSCI. at 21IM-12

1211 The privileges and immunities
Uestion wtis not addressed in While, llie
ourt merely remarkinp that since the
preference was for residents of a city rath-
er than of the state the victims were nut
limited to out-of-state, residents. See 430
USat n 12 1UjSCt at 10Hn 12
We adg: almost certainly the principal vic-
tims of the mayor's executive order were
Workers livinp” In the Kotton suburbs,
c{ are In MaSﬁachusetts and these
workers had political remedies apaing! the
order that nonresients of llie stale did not
have. = Nevertheless, the Supreme Court
held in United Hidy. <« Construction
Trades (Tamctl 1, Mayor & Council of
Camden, supra, that aff ordinance similar
to that in White was prima facie unlawiul
unde the anrleges and immunities clause.
We thrnk he lllinuis prelfeéence law nrtrltsl
equally (or more, as we sindi see presen
c?edl d?nma facie unl awfu?ﬁ ertg
cause Although lliehlin (the "Alaska
Hrre case) 1s, a5 we noted earlier, factual-
ly distin |||shah|e from the present case, ||
too sup CSts t e nma facle hnvalrdr
the Illinois Rreer nce law, There are ni
frgures In the very sparse, recard of this
case, hut Plﬁ) ic. coPstructron rojects, n
the State of [linais, like projects related In
state nil and as Ieases i Alaska, must
constitute In t 5 al%gre gate a su bstantial
employment opportuniity that al least some
nonresrdents {hesrdes e three individug)
Missourians Wio are plaintiffs in the case
are aide, willing, and maybe even eager t
take advantagg of, since’ major centers.of
economic, activity in the: state, notably Chi-
ca 0 and Fast St. 1.ouis, are adjacént in
ar%e Ropulatron centers in other stales.
the” consequences for nonresigents
must lie much greater than, those of the
Camden ordinance at Issue in the United
HIdy A Construction Case.

It |s frue despite the unqualified
hl? age of the Errvrlg es and Im ﬁnunrtres
ause ﬁt stateS _may” keep ouf nonresi-
dents If t e}/ constrtute a "peculiar source
of evil." United Hidy. A" Construction
Tuttles Council & Mayor ¥ Council of

Cnmden, sitpia, — US.al _, 101 S¥
al 102, quoting Toomer . IfTtscll siii
330°US, at 398, £SSCt at HOT On |
ground fi state could keep out rmttresicet
u had heen exposed to some comtnunr
drsease of which the state v, S
stantra ree. It could even deal w
ree rul |ng nonresidents, for example
charging higher tuition to. nonresident:
tending the”state university than to re
dents See Martrnezr I-ISynunr i U
821 — and n 8 18
and t| 75 l Hd2d K7|| (L83, and Cas
cite there.  In linlh of these examples t
justification foy the state's discriminate
against nonresidents s obvrous Hut ti
benefits of lllinois' liome-preferetu-e [a'
enacted in 1030 and not amended sine
enimnt he assumed,  Otherwise hoth tl
"Ala. lot Hrre" law and the Camden re
gggrts l% rence ordinance would ha-

12G-2X| Trit', the |nt|mat|on in Hieklu
137US al 52G, 88 SCI. al 21>7, based o
strongl an%raﬁ;e in Want ¢ Marylund 7

D I.Fd |l
(IK71). dial unen pInvnreuI may never In-
valid ?ound for I“f' nunn'rr (C; darn
nonresidents ran no on?er nusiikrc
authoritative. The CuurT in Cniled lll-h,
A Construction not onh( allowed llie Cir
of Camden In attempt o justify the di-
crimination hut ﬂuotrd from Toninci tin
statement that "the states should have con
siderahle Ieewalu In atialyl.ing local evrl
and in prescnbr %appro nate cures

Satd tl | gUI a —
il IuekIn
and I'niled HIdy If (mrstructron

| lear that, there must_he some evidence oI
the benefits of it resident-" preference law

in glealing with ? problem created liy. non
resr ents, I| nois has presented imne
We do ant asl mean that |tthas farleld t(|)
ut in "evidence” in the techpical legal
Sense, thou(h |tehasntaﬁhd suc ev.degce
IS out essentra when the Issue is nut the
IlPplrcatron hat the validity of a_statute,

uis has presented nu | ormatron—SIa
trsPcaT nr otPtervvrse evidentiary or sulgect



to judicial notice, at trial or on agrpeal eon-
canting tir benefits of tie: preference law.
We arg not loltl llie mrnnproyrnrnt rate in
lllingis' cinstruction industry, wiry stub
uucmplnyiueul costs the state, whéther I

would” he significantly increased hy throw-

Ing open public_construction projects to
nonresidents (which might just cause a re-
*huffling nf jobs between public ami pri-
vate projects], and whether the costs—rf
any—to Tlinois of allowing. nonresident In-
bur on such projects, costs in higher unem-
|o ment o' welfare benefits paid, uneny
P sycd constructron workers or their fami-
are likely lo exceed any cost savings In
publirc constructron from’hiring nonresident
workers,

Qur insistence on_ data may Seem nig-
tlitlg, and would he if llie effeCts uf allow-
ag nonresidents tu work on public cur
tfu linn projects were as clear as those of
Mowing carriers of Huhourclo %ue to, en-
of ||re Slate without quarantine fr nunivsi-
mt students fu attend the University uf
llinois free of rbarge tu they nre nit as
' epre erence law mi ht have no
ee on the unemployment .ate In lllinais,
oJrse, 1t could boomerang, and actually
|creasc unemployment In econstructron
Idusiry. —.Suppose for exam,oe that a b
C construction project
on if il employed” both Illinois resrdents
nd nuurcsiilriits and $1.2 million if it cm:
nyed only Illinois residents. If the higher
-roe Were more than the school distric or
Pu rca]gencywaswr ling to pay, the
ojeet would” not he aulhorifed and' the
rnnrs residents who would have worked
. it would have to seek work elsewhere.

12'J| Although the. burden ut proving
It a state statute violates the privileges
J Immunities clause 1s on the plainif,
ce lie shows that the statute, fliscrim-
(es_explicitly . against nonresidents
Ie pursuit uf eiimiiniy callings,” Htililicin
Montana_ti % A (inme érrmm n -3l
S 871 387, K SCt 82, i
M2d 3l 1 thq the slafe has the In-
tof ]ustr rng re di &rrmrnatron see id,

Issenting ipiuion);
fled IIhty A Coastractron Tititles

(‘onncil & Mayor & Councrl of Camden,
supra, — Ufs . 101SCt 1020} |ink-
Inr |> Orbcck sluﬁra 437 US. at 520-27,

Tribe, American Con-
slrltltr naI Iaw 411 (11178), or, al Jlie ve

least, of proclucing some evidence in justifi-

cation of it Ellre Burden of persuasion may
remain on the plaintiff). ~After Hicklin,
and the recent spate of state court cases
rnvaIrdatrng on the authority of llicklin,
Bre erence laws much like Ilinois', see La-
oieis local Union Ao. 74 1. t'clton
Construction Co., 12 Wash2d 121, 051
P.2d (¥ (1182 K'eshamin Constructors
Inc. r. Krause, supra and Salla
8y7ofMonroe 48 N.Y.2d 511 423NY82A
E.2d DO) (U7:i), IMinois must
llave known that il ‘could not justify the
exclusion of nonresidents from employment
on 4l publrc constructron prof|ects without
makrn? I etter sh owrngn justif rcatron
than Ilie Stale of Alaska had been able to
make for the "Alaska Hire" law. In fact

Alaska mage a manful effort al justifica-

tion, (hough it fell short. ~Illinois lias made
none in this proceeding, though the director
of Its own Labor Department, who had
access in the datg that mrﬁht illuminate the
costs atai benefits of the law, was the
defendant.

The remand in Unrted litdy. . A Con-
struction does not warrant a similar re-
mand here.  The City of en had ad
no opportunity to make a case for Aus beg
Ing the ordinance. The ordinance had beén
submitted for approval lo a New Jersey
affirmative action officer, and after ' brref
administrative proceedings” had been  les-
Igaatell as a state-approved affirmative ac-
tron construction program. . An assocratron

of [abor orgau/atl ons filed a notice of ap-
peal toa ew Jersey appellate court which
In tum certr red the guestion of the ordr
nance’s legality to the New Jerse}/:t
oreme Court. '— U.S. at

023-21. In the present case ‘the stale had
a fill) opportunity in the preliminary-injunc-
tinn proceeding in the district court In put
Into evidence (o ask the court fo take
judicial notice of/ facts justifying the pref-
erence law. 11 did nothing.

tti-lI-U v, ISRAEL K<

tllc<<7V\FJJ W (VMM

The judgment of the district court is 7 IIahcas Corpus #=2.1(4

Amttvnal.

Ra mond W. VVESIER,
Vlitiuncr- Appclhrnt

Thomas ISRAEL, RcspondcnI-Appcllcc,
No. 82-2170.
United Stales Court of Appeals,
Seventh Circuit.
Argued Nov. 8, 1183
Decided March 22, [It'U.
Al Amended March 23, 1084,

Petition for writ uf habeas_corpus was
brought by slate. prisoner.  The' United

Stales District Coit'T fur the Easter: Dis- B

trict of Wisconsin, Myron L. Cordon, I,
denied relief, 537 F.Su o n. 118, and rrson-
er appealed. The Court of Appeals, Co

Circuit Judﬁe* held that Prrsoner warved
right lo refic* on claim lutl

Brrved of jury trial on his rnsanrtrr pIea hy
IS failure 0 raise objection in Tlie state
trial court.

Affirmed.

L llubcus CorPus 025.1(1)

Doctrine of waiver, in context of feder-
al habeas corpus action, provrdes that rf
state withholds rrghto aP pellate revi<- v of
ISSues not raised at trial, Tederal courts wil
not undermine stale’s interest in orclerly
procedure hy allowing defendant to litigate
Issue In federal habeas proceeding.

2. lluhcns Corpus c->25|(|?
When procedural default liars state lit-
igation of onstrtutronal carm %ate prrson
e may not_obtain federal habeas' rellef
absent showing of cause and actual preju-

Doctrine of waiver barred state prison
or from obtaining federal habeas cor
relief from state conviction on ground {hat
lie had not been provided with ju h trial on
Insanity plea wie. re that claim had' not been
presented tu the stale trial court and where
prrsoner failed to show cause for nr actual
prejudice from his failure to raise issue at
si'c Hal court level,

1B isCorpus o | 1112

\vuen Court of Peals reviews dis-
trict court's findings of fact in habeas cor-
pus action, it mayset aside such findings
only if the)F are Clearly erroneoys and. un-
less 1t is left with definite and firm_convic-
tion that mistake has been committed, it
must accept trial court's findings.

5. Habeas Corpus 0=)1.1(12)

In state prisoner's habeas corous pro
ceedir.g, district court's fingling that prison-
er was nut entitled to relief on hrs clam
that he had heen denied | Jurﬁ rial oil rnsanr
ty plea hel-aiise he had withrawn the GPea
efore trial eninineni-ed was supporte
evidence that his attnriny had in ormed t
state trial judge that the defense would not
he pursued éven though the withdrawal
was not macle putt uf the trial court record.

L Attorney and Client C=K8

, Detense counsel's withdrawal of insan-
ity plea was not ineffective despite defend-
ants contention that 1l was not intelligent-
3/ and voluntarily agreed. lo hy him where
efen ant was present in the courtroom
when the olea was withdrawn and g%ave no
indication that lie disagreed with withdraw-
al uf the plea or later allege that defense
counsel was ineffective in withdrawing the
plea

Alien E. Slrocrrher ﬁr Prof., LoonaU -
versity, "amela Mcnaker, law stu
cago, 111, for petitioner-appellant;

|'amela Mu cc llcilpriii, Asst. Atty. Celt,
Wis. Dept. a ustrce Madison, Wis, fur
respond enf -appellee
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February 13, 1985

To: Each Member of the ska Legislature

Lenny Arsenault found, through a national magazine, that the State
of Wyoming was able to make a resident hire law stick. I had the
Wyoming Supreme Court air mail me a copy of the opinion. Lenny 1is
at a national meeting and wanted, me to forward it to each of you

as quickly as possible.

For use 1in drafting potential Alaska legislation, 1| note that the
interest which a resident of Wyoming has in a Wyoming public Tfunds
contract can be equated to the same thing in Alaska and probably
we can add the interest which Alaska residents have in any facil—
ities producing royalty petroleum or royalty gas which belongs to
the Stare; especially since the majority of the State"s income
comes from such production and it directly influences all matters
of expenditure in the State.

The findings of fact or "whereas clauses”™ should be carefully
drafted.

Good luck with this.

Sincerely,

ARTHUR LYLE ROBSON, Attorney for
U.A. Local 375 and Its Members

ALR:CLM

Enclosure: State of Wyoming Opinion



IN THE SUPREME COURT, STATE OF WYOMING
OCTOBER TERM, A.D. 1984

Januarv 10, 1985

STATE OF WYOMING,
Plaintiff,
V. No. 84-35
ROGER ANTONICH,

Defendant.

N o o/ N\

Bill of exceptions from the County Court of Converse County, the
Honorable John Allan Holtz, Judge.

A. G. McClintock, Attorney General, Gerald A. Stack, Deputy Attor—
ney General, John W. Renneisen, Senior Assistant Attorney General,
and Michael A. Blonigen, Assistant Attorney General, for plain—
tiff.

Daniel E. White, Cheyenne, for defendant.

Before *THOMAS, C.J., and RC"E, **ROONEY, BROWN, and CARDINE, JJ.

ROSE, J., delivered the opinion of the Court; THOMAS, C.J
a specially concurring opinion.

., TFTiled

NOTICE: This opinion is subject to formal re—
vision before publication 1in Pacific Reporter
Second. Readers are requested to notify the
Clerk of the Supreme Court, Supreme Court

Building, Cheyenne, Wyoming 82001 of any typo—
graphical or other formal errors, in order
that corrections may be made before final pub—
lication 1in the permanent volume.

*Became Chief Justice January 1, 1935.
**Cnief Justice at time of oral argument.



ROSE, Justice.

We granted the State of Wyoming"s application to file a bill
of exceptions in order to address a single issue:

"Does the Wyoming Preference for State Labor—
ers Act, Section 16-6-201, et seq., W.S.

1977, violate tr,e privileges and immunities

clause of the United States Constitution?"

We will hold that the challenged Act is narrowly tailored to fit a
particular problem 1identified by the State and, therefore, does
not impermissibly infringe the privileges and immunities of the
citizens of states other than Wyoming.J/ Accordingly, we sus-—
tain the bill of exceptions filed by the State.

WYOMING PREFERENCE ACT OF 1971

In 1971, the legislature adopted the "Wyoming Preference
Act," & 16-6-201 through 16-6-206, W.S.1977, which requires con—
tractors to employ available qualified Wyoming Jlaborers for pub-
lic-works projects in preference to nonresident laborers. Section
16-6-203, W.S.1977, contains the key provision of the Act:

"Every person who 1is charged with the duty of
construction, reconstructing, improving, en —
larging, altering or repairing any public
works project or improvement for the state or
any political subdivision, municipal corpora—
tion, or other governmental wunit, shall employ
only Wyoming laborers on the project or im—
provement. Every contract let by any person
shall contain a provision requiring that Wyo—
ming labor be used except other laborers may
be used when Wyoming laborers are not avail-—
able for the employment from within the state
or are not qualified to perform the work 1in—
volved. The state employment office neares”
the proposed <contract or construction s;
shall maintain a list of laborers, clas”® .ed
by skills, who are residents and are a~ able
for employment. When the nearest e em—
ployment office 1is unable to provi the re—
quested number of laborers from its own list,
it shall immediately contact other state em-

v The United States Constitution, Art. 1V, & 2, provides:
"The Citizens of each State shail be entitled

to all Privileges and Immunities of Citizens
in the several States."”

.1 -



ployment offices and request the names of
other available laborers. Every person re-—
quired to employ Wyoming laborers shall inform
the nearest state employment office of his em—
ployment needs. IT the state employment of—
fice certifies that the person®s need for la—
borers cannot be filled from those listed as
of the date the information 1is filed, then the
person may employ other than Wyoming Jlabor—
ers."

On September 22, 1983, the Converse County prosecuting attor—
ney charged Roger Antonich, general superintendent of Westates
Construction Company, with violating &8 16-6-203, supra. The in—
formation alleged that Antonich fired a Wyoming worker from a pub-
lic-school construction project in order to hire out-of-state
workers. The county court jJudge dismissed the charge on the
ground that 8 16-6-203, supra, violates the privileges and immuni—
ties clause of the federal ~constitution. The ~court relied on
Hicklin v. Orbeck, 437 U.S. 518, 98 S.Ct. 2482, 57 L.Ed.2d 397
(1978), and recent cases from other jurisdictions in which the
courts have invalidated statutory preferences for local workers.
After examining these and similar opinions, we conclude that cer—
tain distinguishing features in Wyoming"s Preference Act suffi-—
ciently limit 1its scope so as to satisfy the demands of the privi-
leges-and-immunities clause.

PRIVILEGES-AND-IMMUNITIES CLAUSE ANALYSIS

An examination of a state enactment, to determine 1its valid-—
ity under the privileges-and-immunities clause involves a two-step
analysis. First, the reviewing court must determine whether the
statute burdens a fundamental right or activity, since only those
"privileges" and "immunities"™ which bear upon the concept of 1in—
terstate harmony fall within the scope and purpose of the clause.
United Building and Construction Trades Council of Camden County

and Vicinity v. Mayor and Council of the City of Camden, U.sS.

, S.Ct. r, 79 L.Ed.2d 249, 258-259 (1984); Baldwin vt
Fisn and Game Commission of Montana, 436 U.S. 371, 383-388, 98
S.Ct. 1852, 56 L.Ed.2d 354 (1978); Toomer v. Witsell, 334 U.S.
385, 395-396, 68 S.Ct. 1156, 92 L.Ed. 1460 (1948). Second, the

court must examine the reasons for the discriminatory treatment to
determine their validity and their relation to the degree of dis—
crimination imposed by the statute. This portion of the test was
developed by the United States Supreme Court 1in Toomer v. Wit-
soll, supra:

"Like many other constitutional provisions,
the privileges and immunities clause 1is not an
absolute. It does bar discrimination against
citizens of other States when; there 1is no
suhsl.ani ial re.ison for 1ilie discriminni ion be—
yond the mere Tfact that they are citizens of

-2-



other States. But it does not preclude dis—
parity of treatment in the many situations
where there are perfectly valid independent
reasons for it. Thus the 1inquiry 1in each case
must be concerned with whether sucn reasons do
ex-ist and whether the degree of discrimination
bears a close relation to then. The inauiry
must also, of course, be conducted with due
reaara for the principle that the States
should have consideration leeway in analyzing
local evils and in prescribing appropriate
cures.

The Toomer court established that classifications based on non-—
citizenship cannot stand

"* * * ynless there is something to indicate
that non-citizens constitute a peculiar source
of the evil at which the statute is aimed."
334 U.S. at 398.

The State concedes that the discrimination against nonresi—
dents under the Wyoming Preference Act burdens a fundamental
right. In an early case, the United States Supreme Court held
that the privileges-and-immunities clause protects the right of a
citizen cf one state to travel to another state for purposes of

employment. Ward v. Maryland, 12 Wall 418, 43J (1870). The
Supreme Court reaffirmed this principle 1in Hicklin v. Oroeck,
supra, 437 U.S. at 525. Even more pertinent to the instant case,

the Supreme Court recently held that an enactment preferring local
workers for public construction projects Durdens a Tfundamental
right and, therefore, falls within the" purview of the privileges-
and-immunities clause,. United Building and Construction Trades
Council of Camden County and Vicinity v. Mayor and Council of the
City of Camden, supra, 79 L.Ed.2d at 258-261. Clearly, Wyoming"s
Preference Act offends the privileges-and-::nmunities clause unless
a close link exists between valid reasons for the Act and the dis—
crimination practiced.

The State, in 1its brief, identifies the purpose of the Act as
the reduction in unemployment among the Jlabor force which makes
possible government projects through contributions to the public
treasury. Stated conversely, the evil which the Wyoming Pre :er-
ence Act con jats is

"* * x a resident remaining unemployed while a
nonresident takes a job on a Wyoming public
works project." (State ™ brief.)

Thus, tne Wyoming Preference Act attempts to insure that aovern-
ment-created jobs ben?tit the State®"s citizens.

Without question, reduction in wunemployment among Wyoming
citizens constitutes a valid state goal. See United Building and
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Construction Trades Council of Camden County and Vicinity v.
Mayor and Council of the City of Camden, supra; Hicklin v. OrDeck,
supra. We turn, therefore, to an examination of the relationship
between this legitimate reason underlying the Wyoming Preference
Act and the discrimination mandated against nonresidents.

Enactments to alleviate high unemployment 1levels through the
hiring of residents 1in preference to nonresidents generally have
swept too broadly to survive challenges brought under the privi-

leyes-and-immunities clause. The prime example of such legisla—
tion is the "Alaska Hire"™ Act at 1issue in Hicklin v. Orbeck,
supra. That Act required the employment of qualified Alaska resi—

dents in prelLerence to nonresidents for positions associated with

"* % * all oil and gas leases, easements or
right-of-way permits for oil or gas pipeline

purposes, unitization agreements, or any re-—
negotiation of any of the preceding to which
the state is a party * * 437 U.S. at 520,

n.2.

The United .tates Supreme Court cited three bases for holding ihat
the discrimination imposed by this statute failed to bear a close

relation to the proolem of high unemployment in Alaska. First,
the state had made no showing that nonresidents were a peculiar
source of widespread unemployment. Rather than the influx of non-—

residents looking for work, the major cause of unemployment ap-—
peared to be the 1inadequate education and training and the geo—
graphical remoteness of many Jjobless residents- particularly the
Eskimo and Indian residents. 437 U.S. at 526-527. Secondly, the
Court determined that Alaska Hire did not narrowly address the
problem of wunemployment, since the Act simply preferred all resi—
dents, regardless of their employment status, education or train-—
ing. 437 U.S. at 527. Finally, the Supreme Court observed that
the discriminatory effect of Alaska Hire extended well beyond
those activities in which the state held a substantial proprietary
interest:

"* * * In sum, the Act 1is an attempt to force
virtually all businesses that benefit 1in some
way from the economic ripple effect of
Alaska®s decision to develop 1its oil and gas
resources to bias their employment practices
in favor of the State s residents. We believe
that Alaska®s ownership of the oil and gas
that 1is the subject matter of Alaska Hire sim—
ply constitutes insufficient justification for
the pervasive discrimination against nonresi—
dents that the Act mandates." 437 U.S. at
531 .

( number >f alato courts have adopted the foregoing rationale
in invalidating enactments which grant an «?mploymeni preference ro
local workers. Laborers Local Union No. 374 v. Felton Construc-



tion Company, 98 Wash.2d 121, 654 P.2d 67 (1982); Massachusetts
Council of Construction Employers, Incorporated v. Mayor of
Boston, 3.84 Mass. 466, 425 N.E.2d 346 (1981 ), rev"d under the com—
merce clause, 460 U.S. 204,103 S.Ct. 1042, 75 L.Ed.2d 1 (1983);
Sal 1a v. County of Monroe, 48 N.Y.2d 514, 399 N.E.2d 909, 423
So.2d 878, cert, denied 446 U.S. 909 (1979). We find, however,
that Wyoming"s Preference P t, unlike the enactments at 1issue 1in
these cases and Alaska Hire, precisely fits the particular evil
identified by the State.

As noted above, the act seeks to prevent a qualified Wyoming
worker®"s remaining unemployed while a nonresident goes to work on

a government-funded construction project. The statute makes no
attempt to eradicate the general unemployment 1in this state which
may be due to factors unrelated to nonresidents. Accordingly, the

Act directs its discriminatory treatment toward the nonresident
applicants for jobs on public-works -"rojects- those individuals
v:ho constitute the peculiar source of *-he evil identified by the
State.

Secondly, the Wyoming Preference Act specifically addresses
the problem of wunemployment among Wyoming construction workers.
Section 16-6-203, supra, requires contractors to contact the local
employment office to determine whether qualified resident workers

are available. IfT the number of qualified residents listed with
state employment offices is insufficient to meet employment needs,
contractors are free to hire nonresident workers. An employer

need not attempt to hire residents away from other jobs or to dis-—
miss nonresidents and hire residents as they become available.
Under the Act, an employer must deny nonresidents employment only

when the state employment office provides a sufficient number of
residents who are qualified and available to go to work.

Finally, we attach significance to the fact that the Wyoming
"reference Act confines its discriminatory effects to projects
constructed from public funds. Tue government"s proprietary
interest 1in the subject matter of the discriminatory statute con-—
stitutes a crucial factor in support of the statute®s validity:

" * * _phe fact that [the city] is expending
its own funds or funds it administers 1in ac-—
cordance with the terms of a grant 1is certain—
ly a factor- perhaps the crucial factor- to be
considered 1in evaluating whether the statute’'s
discrimination violates the Privileges and Im—

munities Clause. But it does not remove the
[city] ordinance completely from the purview
of the Clause.” Uniced Building and Construc-

cion Trades Council of Camden County and Vi —
cinity v. Mayor and Council of the City of
Camae.j, supra, 79 L.Ed.2d at 260.

The Court elau*nrated in that case:



"Every inquiry under the Privileges and Immun-
ities Clause 'must . .. be conducted with due
regard for the principl that the states
should have considerable leeway in analyzing
local evils and in prescribing appropriate
cures.1l Toomer v. Witsell, 334 U.S. 385, 396,
92 L.Ed. 1460, 68 S.Ct. 1156 (1948). This
caution is particularly appropriate vden a
government body is merely setting conditions
on the expenditure of funds it controls.” 79
L.Ed.2d at 261.

The Wyoming statute at issue in the present case requires
merely that governmental funds, allocated to public-works pro-
jects, Dbe used to hire qualified, available residents in prefer-
ence to nonresidents. The statute does not effect the soct of
wide-ranging discriminatory treatment fatal to Alaska Hire in
Hicklin v. Orbeck, supra. Since the Wyoming Preference Act limits
its discriminatory effect to government-created jobs, it presents
minimal affront to the privileges and immunities of noncitizens.
United Building and Construction Trades Council of Camden County
and Vicinity v. Mayor and Council of the City of Camden, supra.

We hold that the Wyoming Preference Act does not violate the
privileges-and-immunitles clause of the federal constitution, not-
withstanding the Act's infringement upon a recognized fundamental
right. The Act narrowly addresses the goal of reduced unemploy-
ment among the state's taxpayers by preferring available, quali-
fied residents for government-funded positions. Since the degree
of discrimination bears a close relation to the state's valid rea-
sons for discriminatory treatment, we affirm the Act's validity
under the test established in Toomer v. Witsell, supra, ana re-
fined in subsequent cases.

Although not determinative of our decision here, we recently
held in Galesburg Construction Company, Inc. of Wyoming v. Board
of Trustees of Memorial Hospital of Converse County, Wyo., 641
P.2d 745 (1982), that Wyoming's preference for resident bidders on
public-works contracts, § 9-8-302, W.S.1977, does not violate the
eaual-protection provisions of the state and federal constitu-
tions. Our result in the instant case, upholding Wyoming's pref-
erence for resident workers on public-works projects, harmonizes
with our decision in Galesburg Construction Company, Inc. of Wo-
ming v. Board of Trustees of Memorial Hospital of Converse County,
supra

The bill of exceptions is sustained.



THOMAS, Chief Justice, specially concurring.

| am in complete accord with the result reached by the major-
ity in this case, but | have a concern about the adequacy of the
record to support the nexus between the evil of "a qualified
Wyoming worker's remaining unemployed while a nonresident goes to
work on a government-funded construction project” and the statute
in question. | agree that that is a possibility, but the record
does not demonstrate it. The statutory language simply makes the
state employment offices a repository of information, and does not
limit the "list of laborers, classified by skills, who are
residents” to the wunemployed. It simply requires that they be
"available for employment.”

| am satisfied that on the basis of existing precedent the
role of the State in connection with "constructing, reconstruct-
ing, improving, enlarging, altering or repairing any public works
project or improvement for the state or any political subdivision,
municipal corporation or other governmental unit" is that of a
market participant pursuing essentially a proprietary function.
It is inappropriate to invoke the Privileges and Immunities Clause
to inhibit the State in that reqgard. Both Hicklin v. Orbeck, 437
U.S. 518, 98 S.Ct. 2482, 57 L.Ed.2d 397 (1978), and United Build-
ina and Construction Trades Council of Camden County and Vicinity
v. Mayor and Council of the City of Camden, .S. ,
S.Ct. _, 719 L.Ed.2d 249 (1984), recognize that while the
proprietaTy- interest of the State in the property with which the
statute deals is often a crucial factor in determining whether a
discriminatory statute against non-citizens violates the
Privileges and Immunities Clause. | perceive that, without
articulating such a concept, the Supreme Court of the United
States has preserved a delicate balance between the Reservation of
Powers Clause found in Amendment X to the Constitution of the
United States of America and the Privileges and Immunities Clause.
The line that is drawn is that between the governmental function
of the State and the right of the State to participate in the
marketplace, satisfy its proprietary functions, and contract
freely with those with “horn it chooses to contract.

In Hicklin v. Orbeck, supra, at 437 U.S. 531, the Supreme
Court recognized what it described as a mutually reinforcing
relationship between the Privileges and Immunities Clause of Art;
TV, 8 2, and the Commerce Clause, which it said stems from their
origin in the Fourth Article of the Articles of Confederation. In
Reeves, Inc. v. Stake, 447 U.S. 429, 65 L.Fid.2d 244, 100 S.Ct.
2271 (1980), the Court said:

" * * * The State's refusal to sell to buyers
other than South Dakotans is 'protectionist’



only in the sense that it limits benefits gen-
erated by a state program to those who fund
the state treasury and whom the State was
created to serve. * * * Such policies, while
perhaps 'protectionist’ in a loose sense,
reflect the essential and patently unobjec-
tionable purpose of state government--to serve
the citizens of the State.”

Conceding that the Court there was dealing with the application of:

the Commerce Clause, because of the mutually reinforcing relation-

ship between the two clauses, | find that concept applicable in

g}is instance with respect to the Privileges and Immunities
ause.

It cannot be held objectionable for a sovereign stare tc
adopt legislation which provides in essence that to the extent
possible public works contracts benefit the citizens of the state
whose contributions to the public treasury fund those projects. A
state should not be foreclosed by the invocation of the Constitu-
tion of the United States of America from loyalty to interests of
its own citizens. So long as a statute is narrowly drawn to
protect only the right of the state to contract as itsees fit
with respect to expenditures for public works projects which it
owns and which it funds, | am satisfied that as a matter of law
such a statute does not offend the Privileges and Immunities
Clause found in Art. 1V, § 2 of the Constitution of the United
States of America. This, of course, makes it unnecessary for the
court to pursue the remand technique invoked in United Building
and Construction Trades Council of Camden County and Vicinity v.
Mayor «nd Council of the City of Camden, supra.

I would agree that the bill of exceptions should be sustained
for the foregoing reasons.
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MEMORANDUM March 26, 1985
SUBJECT: Retrospective application of HB 294
TO: Representative Max Gruenberg

FROM: Teresa B. Crame

Legislative Counsel

You have asked for an explanation of the retrospective

clause in HB 294. Section 1 of HB 294 makes legislative
findings of fact, establishes a state policy, and enunciates
a state purpose concerning the resident employment prefer—
ence in public construction in AS 36.10.010. Section 2 of
the bill makes section 1 retroactive to July 16, 1983. Sec—
tion 3 of the bill states that the entire Act takes effect
immediately.

AS 01.10.090 provides that "(n)o statute is retrospective
unless expressly declared therein.”” Since HB 294 by its
terms makes the provisions of section 1 retroactive to July
16, 1983, this statute does not apply.

The Alaska Supreme Court huu held that there is an absolute
prohibition against retrospective laws when their purpose is
punitive. Watts v. Seward School Board, 421 P.2d 586

(1966), vacated, 391 U.S. 592, 88 S. Ct. 1753, 20 L.Ed.2d
842 (1968), judgement reinstated, 454 P. 2d 732 (1969).
However, that holding does not apply to HB 294 since the
bill is not a punitive measure and, 1in fact, makes no
changes to the application of the current employment prefer —
ence law. The court has applied curative legislation and
legislation making procedural changes retrospectively, even
where the legislation itself did not provide for retroactive
application. Zurfluh v. State, 620 P.2d 690 (1980) and
Matanuska Maid, Inc. v. State, 620 P.2d 182 (1980).

While it is not clear what effect applying this bill retro—
spectively will have, there is no legal or constitutional
prohibition against doing so.

IT 1 may be of further assistance, please advise.

TBC:csh
c3/066
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Statement of the Problem and Background

The increasing participation in the Alaska economy of a
highly mobile, non-resident work force is a timely, well
publicized and potentially volatile issue facing the Alaska
legislature (e.g., S.B. 191). In the interior, the trend 1is
most acute in the construction industry where a significant
proportion of new development in Fairbanks is being completed by
so called "outside firms" and their associated non-permanent
work teams. A similar situation 1is said to exist on the North
Slope where structural changes 1in the mix of union vs. non-union
employees have been occurring 1in the past several years. The
spectre of a work force whose only contact with the local
economy is a short stop in the airport in passage to the lower
43 has rallied a group of diverse interests into support of
local hire policies (e.g., Fairbanks North Star Borough
Assembly, and the Fairbanks Building and Construction Trades
Council).

Local hire 1is not a new concept in Alaska, a state where
short construction seasor.s and a boom-bust economy has
encouraged the cyclical influx of outside workers seeking the
relatively higher wages of a healthy economy. On the contrary,
a protectionist philosophy concerning state jobs was reflected
in the issuance of residency cards during the pipeline
construction years. Present state hiring policies give
residents priority status over non-resident applicants, and laws
such as Alaska Statute 36.10.010 require 90-95% of the workers

for all contractors and sub-contractors on Alaskan public works



projects to be residents. The constitutionality of this so
called "title 36" 1is currently being challenged 1in a lawsuit
before the Alaska Supreme Court (Francis vs. Robinson). At
issue iIn this case is whether or not non-residents in fact cause
unemployment in the Alaska construction industry. Critics of
local hire and residency laws assert that chronic unemployment
in Alaska stems from factors otner than the influx of outside
workers, such as weather and erratic public expenditure
patterns. Following this logic, they deduce that non-rosidents
are used as "scapegoats™ for the unemployment phenomena and are
innocent of any detrimental effect on local economies. Further,
it is asserted that local hire policies are wasteful and invite
retaliation from other states (Zobel 1985).

To counter such arguments, local hire advocates claim that
the hiring of non-resident workers on construction projects 1is
detrimental not only to the employment security of the resident
construction work force, but more fundamentally to the basic
economic viability of the local economy. A non-permanent work
force, they claim, spend a minimal amount of their locally
earned dollars within the regional economy. As a consequence of
this income leakage, all sectors of the local economy suffer as
potential dollar turnover 1is reduced. Any short term cost
savings to local firms derived from utilization of cheaper
non-resident workers, 1is claimed to be more than offset by the
reduced dollar turnover (multiplier effects).

To date, no economic analysis has adequately addressed the

guestions raised 1in this controversy. Do non-resident workers



displace resident workers 1in similar job categories, or, 1is
resident unemployment strictly a matter of seasonal and/or
erratic public expenditure patterns as anti-local hire critics
suggest? Do all actors in the local economy enjoy welfare gains
from enforcement of local hire policies, or, are there gainers
and losers? What are the magnitudes of these gains and losses,
if in fact they exist? What economic opportunities, 1if any, do
we forego by enforcing local hire over the status quo? Finally,
will there be a net improvement 1in the regional economic welfare

from enforcement of local hire policies?

Project Goals

The objective of this study is to analyze and measure the
economic ramifications of local hire policies on the Fairbanks
economy. Narrowing the scope of the research to the Fairbanks
construction labor market will facilitate the analysis 1in terms
of cost and time considerations. This study can be viewed as a
case study, the methods of which will be applicable to ot.ier
Alaskan localities experiencing similar labor trends.

The study will utilize an economic model traditionally
applied to international trade analysis (Carbaugh 1985) . Local
hire policies, 1in this context, are analogous to a quota
designed to counter the importation of outside labor. Currently
there exists a significant differential between prevailing
resident wages (presumably union-scale) and non-resident wages
(presumably non-union scale) 1in the Fairbanks construction

industry. Given this wage differential, theory suggests that



efforts to impede the importation of non-resident labor will
make some local interests better off «nd some worse off,

Ar objective analysis of the local hire issue involves
consideration of all actors in the regional economy who are
affected by welfare changes. Therefore, to determine whether
local hire 1is beneficial to the regional economy as a whole it
will oe necessary to consider the initial welfare changes of
those directly affected by such policies, and tne indirect
effects of local hire- the so-called multiplier or second round

effects on dollar turnover.

The 1inicial welfare changes to be isolated and measured

include:
D Employment Effects

A) Resident employment effect - the potential increase in
c instruction jobs accruing to the resident work force due
to local hire.

B) Absolute employment effect - the potential decrease in
total employment 1in the construction sector due to firms
facing the higher prevailing resident wage rates.

2) Redistribution Effects

A) Wage transfer effect - the potential transfer of wages
from the non-resident work force to resident workers
under Ilocal hire.

B) Business-Labor transfer effect - the potential transfer
of net income from local businesses to the resident work

force. This net income was derived from the opportunity
to utilize cheaper non-resident workers 1in construction
projects.

3) Marginal project effect - the potential loss of business
income derived from those marginal construction projects
presently feasible with cheaper non-resident workers, but
infeasible utilizing the resident work force at the
prevailin wage.

4) Final products effert - the potential for increased prices
of goods and services as businesses pass on higher
construction labor cTsts.



4) Percentage of non-local businesses utilizing construction
trade labor.

5 The marginal propensities of residents and non-rresidents to
consume, respectively.

6) Income multipliers for the regional economy (Weddleton,

1985).

Budget. Justifleatipy

The majority of the costs of this project will be personnel
expenses. Six months of salary are requested for hiring a
full-time economist to serve as principal investigator. It is
anticipated that two trained surveyors will be required in the
project to aid in delineating the expenditure patterns of
residents vs, non-residents. Secretarial support on a part-time
basis is also anticipated. Travel monies will defray costs
incurred during the interview process and data collection
efforts from the Alaska Department of Labor and other government

agencies within the state.
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Budget Justification

A.  SALARIES

1. EjrinsiBa-1 Investigator
(1) Economist (Alaska state level 11) $18,000

6 months
2. Trained. Survey Technicians
(2 3 months @ $10/hr $ 9,200
B. TRAVEL $ 2,000
1, () round trip airfare to Juneau

2. Road mileage in Fairbanks

C. SUPPLIES $ 600

Survey instruments, office supplies, postage, etc.

D. SERVICES

1. Computer time $ 500

2. Statistical sampling consultation $ 1,000

3. Secretarial support $ 2,000
(part-time, need basis)

4. Xerox $ 500

5. Telephone budget $1,000

E. OVERHEAD $ 4,800

6 months @ $800/mo

TOTAL COST $38,200
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LEG ISLOT IV- FINDINGG

(1) Because of its unioue climate arid
its distance from contiguous status, the
state has  historically suffered from
uriiaue social, seasonal, geographic, arid
economic conditions that result in an
unstable economy;

() the unstable economy 1is a hardship
on the residents of the state and is
aggravated by the large numbers of
seasonal and transient nonresident
Wvitf.t.r 5;

(3) the rate of
residents of trie state
hiohest In the nation:

unemployment amonn
is one of the

the highest
resident

<4) tho state has one of

ratios of nonresident to
workers in the nation;

ATTACHMENTS

Aaska Department of Laboor
Research &ArdlysSis
PQ Box 1149

COMMENTS (907) 4654500
Juneay, Alaska 99802
The detiree of economic instability 1is document, ed horr.

Determination as to which factors were most sicnifleant in
causinn this iristabilitv will recuire additional study.

Comparing total nonagricultural wage anti salarv employment
between Alaska and the U.S. shows a much higher seasonal
fluctuation in Alaska (as indicated by both the monthly
percentages of the respective annual averages, and the standard
deviation of that relationship).

Longer term economic instability is not as evident in the
1370-1964 data. This 1is probably because of the stabilising
effects of relatively high per capita Slate expenditures in the
past several years.

The legislative members are probably in the best position to
comment on the hardships experienced by their constituents.
Recently the Alaska Dent, of Labor, Research and Analysis
sectloil die a computer <cross match of tha social ~sduri*. .
numbers of individuals who worked at any time in 1964 (under
the coverage of Unemployment |Insurance), with the social
security numbers of Permanent Fund dividend recipients.

This is the first time Alaska has had
nonresident employment patterns. More work is

objective data to infer
planned to

further analyse the relationships between residency and the
receipt or nonreceipt of a Permanent Fund dividend.
Alaska s unemployment rate relative rank vm ;.e~ m year tc

year. In 3964 Alaska ™ annual average unemployment rate was
tied for the fifth highest in the country: 1in 1363 it was
sixteenth. Since our current time series began jn 1376
Alaska ™ annual average unemployment rate has always been
aoove t.iflt of the total nation.

The recent computer match (see attachment £) indicates that
Alaska has a high percentage of nonresident workers. Unfortun—
ately no similar data exists for other states. Comparing the
nonagricultural wane and salary employment bv place of nr.i-
deiice (from thn 1360 census) to its closest eauivalent hy place
of work does indicate that Alaska has a higher than averaoe
level of nonresident employment.

Alaska ranks second in the percentage of benefits paid to
workers wtio collect outside the state (interstate benefits).



LEGISLATIVE FINDINGS

(5) the state lias a compelling interest
1# rodueiric the level of unemployment
among its residents:

<£> the construction industry in the
state accounts for a substantial
percentage of the available* employment;

@) construct ion workers receive a
greater percentage of all unemploy—
ment benefits paid by the state than is
typical of other states;

<6! nistoricaliy. the rate of _wwialoy-
merit in the construction industry in the
state is hinher than the rate of
unemployment in other industries in the
state;

0) it is appropriate for the state to
consider the welfare of its residents
when it funds construct ion activity:

(10) it is in the public interest for
the state to allocate public funds for
capital projects in order t©_ reduce
unemployment among 1its resident con—
struct von workers;

ATTACHMENTS

10

11,1

none

COMMENTS*® .

Future possibilities For research into this wuuestion are
possibly working cooperatively with the U.S. Bureau of Labor
Sta:istics.

In addition to the individual ™ economic and social hardship
attributed to unemployment there were $83.007.753 in cent fits
oaid to wunemployed workers, which were funded by Alaska ™ Ul
employer arid employee taxes. Reducing the love: of unemploy—
ment would correspond®insly reduce the expenditure level.

Alaska ™ construct}.on eaoloviwrd consistently accounts far a
larger percentage of its total employment than the national
average for the same time oor:-d.

Alaska ™ construct ion workers receive a lures portion of total

Unemployment Insurance benefit payments (as indicated in
attachment 10). Unfortunately similar data is not published in
a single source for other states. This data can be acouired

ciract "¥ From most statel at a later time.

Alaska ”s unemnto/merit rate t/ industry r.as only oenn availaole

since October 1962 (1361 data), and than only for the annual

average. In ail three years it has been aval lapis construc—
tion™ unemployment rate has beer, the highest of any Alaska
industry for which tne U.E. Bureau of Labor Statistics has had

sufficient sample to publish.

This is a policy, not an economic issue.

Economic impacts of spending alternatives can tie made (such as
the article by Gcott Goldsmith of the Institute of Social and
Economic Research in September 1384), but determination of what
is in ttie public interest remains a policy issue.



legislotivs findings

(1) iri-uiui*i’l. ion of nonrnsirtent
construct ion worker"s contributes to or
causes the htc."h unemployment rata among
resident construction workers because
nonresident workers comoete with
residents for the 1 .mited number of
available construct lor lobs:

(IE) nonresident workers displace a
substantial number of Qualified,
available, and rnemoloyod Alaska workers
on tobs on state funded oublic works
nrojnctsi

(IE) the state has a special interest 1in
seeing that the benefits of state
construction spending accrue to its
residents:

(14) the natural resources of land owned

bv the state belong to the citizens of
the state;
(15) Alaskans have <chosen to use the

of the royalties derived from
resources to fund

majority
the statels natural
state government;

ATTACHMENTS

none

none

none

COMMEMTO

The recent computer match of nr?rir?:iwnt Fund dividend recipients
to workers covered bv Unemployment “ruurancc* in 1334 supports
this finding. but additional computer matching ami analysis ™
necessiirv to:

a) cross check duration :rm ine stace. as indicated bv the
Quarters in which war.more either worked or claimed L:C benefits,
to receipt or tionrece.pt or a Permanent Fund dividend: arid

b) match 01 claims for hot i mtarstati* <see Finding 44 by Judge
Johnstons iIn tie Francis. v. F.obison case) e.nc intrastate
claimants acamst ins file 0f Permanent Fund ci.vicend radio-
ionts.

The Research and Analysis section of the Alask-i Dejfc. of Labor
d.oes not yet tabulate state funded public wor -s dita separately
from all other construction. Howevvi. when other units of this
deoartment have enforced the residency reau .r.-.ivntc of Title EE
employers are nearly always able to find unemployed. Qualified
residents. James N. Francis was vreplaced bv a *“Sident when
s jloyur r,.-c;tc. to vc..or Smvnt = | c.u- NN

Inferring from the entire construe*ion industry™ hinh percent-

ane of nonrec:s;critc (of P .mipnar.™ Fund dividends) this seems

likely. Additional research to isolate state funded construc—
tion would Lr* useful in any future defense of Title 16 resi—
dency orovisioris.

Again riotermination of the date ™ interest is a policy issue.

that money soent locally has a
resoent In subyeauent
workers orobablv soon.;

Economic fcheorv does indicate
multiplier effect as a portion 1is
isera"ions. Nonresident construction
less locally than residents would.

This is a legal and/or policy issue.

This data is not collected bv our cepartmerit. Defer verifica—

tion to the Office of Management and Budget.



LGG ISLATIVE (-INO INGS

(ID the vast i"ajoritv of the r.tatu's
revenue is derived from these royalties
rather than from other Forms of taxa-
tlon:

(17) because c.io stats has no personal
income tax or sales tax. nonresident
workers use services provided bv the
state but do not contribute fairly to
the costs of those services:

(18) Alaskans, more than the residents

of other states, suffer economically
when nonresidents displace Qualified
residents since resident workers

taxes as well as their
royalties from natural

contribute local
share of the

ATTACHMENTO

none

none

none

COMMENTS

liuta from the Department of Revenue t ..« that this has

seen true since 1376.

The locic of the next fmdina sucoorts t.i:s findinc.

The economic surferinn of Alaskarip, displaced ./ nonresidents,
is more than that o* tha residents or ot ier states, primarily
because of tho higher cost of living in 11li - .Late.

The Bureau of Labor Statistics Urban Family 3-.ic.cet for 1361
(the last yc?ar that it was estimated), iridic meed that the lower
and intermediate bucnets for a four-esrson fc.::ly were tho
highest of any city surveyed (1150% arm 13CV- of the national
average respectively).
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Alaska

Total

JANI370 0.3
FEB 03.3
MAR 05.3
APRIL 00.5
MAY 93.9
JUNE [0l .9
JULY 104 .9
AUGUST 104. B
SEPT 99.4
OCTOBER 93.9
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DECEMBER VB =
Annual Av. 93.1
JAN 197 86.4
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MAR 87.7
APRIL 91.0
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JULY [15.5
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FEB 104.7
MAR 100.5
APRIL 117.0
MAY 126.5
JUNE 133.5
JULY 139.7
AUGUST 144.7
SEPT 144.0
OCTOBER 139.0
NOVEMBER 136.9
DECEMBER 135.3
Annual Av. 127.0
JAN 1975 130. 3
FEB 136.0
MAR 143.0
APRIL 155.0
MAY Gl .9
mJUNE 169.1
JULY 173.9
AUGUST 182.0
SEPT 101.2
OCTOBER 177.2
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NOVEMBER 162.3
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Annual Av. 171 .7
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APRIL 162.5
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79.250 101.3
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70,295 100.0
70.265 100.0
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75,606 90.4
76.010 00.9
76.649 99.7
717,143 100.3
76,466 99.4
76,993 100. 1
77.602 100.9
70,150 101 .6
70,312 101.0
70,000 101.4
75,095 100.0
17,252 97. 3
77,402 97. 6
70,092 90.4
78,919 99.4
79,414 100.0
00,043 100.0
79,272 99.9
79,537 100.2
00,244 101 .1
00,479 101.4
00,839 101 .0
81,016 102. 1
79,302 100.0
79,427 96.3
79,636 96. 6
00,493 97. 6
01,410 90.7
02,252 99.7
03,210 100.9
02,551 100. 1
02,045 100.5
03,790 101.6
04,290 102.2
04,744 102.0
04,900 103.0
02,471 100.2
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3.2
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Alaska Annual
Total Average
JAN 1978 151.9 92.9
FEB 153. 1 93.0
MAR 155.9 95.4
APRIL 159.D 97. 6
MAY 165.3 101 .1
JUNE 170.(1 104.5
JULY 1FJ9.5 103.7
AUGUST 173.9 106.4
SEPT 173.0 106.3
OCTOBER 167. 1 102.2
NOVEMBER 1GZ. 1 99.2
DECEMBER 150.3 96.0
Annual Av. 163.5 100.0
JAN 1979 154.0 97.3
FEB 154.5 32.6
MAR 158.4 94.9
APRIL 16Z.4 97.3
MAY 169.1 101 .3
JUNE 174 .4 104.5
JULY 170.0 107. 1
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SEPT 176. G 105.0
OCTOBER 170. 1 101 .9
NOVEMBER 154.5 90.5
DECEMBER 160.5 96. 1
Annual Av. 166.9 100.0
JAN 1900 153.5 90.6
FEB 156.2 97.17
MAR 159.3 94.0
APRIL [GG.G 90.3
MAY 172.9 102. 1
JUNE [76.3 i04. 1
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Annual Av. 169.4 100.0
JANIDSI [GZ. 6 07.4
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APRIL 180. 1 96.0
MAY 105.4 99.6
JUNE 191.6 102.9
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OCTOBER 194.7 104.6
NOVEMBER 188.0 101.4
DECEMBER 185.7 99.5
Annual Av, 106. 1 100.0
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JAN1982
FEB

MAR
APRIL
fifty

JUNE
JULY
AUGUST
SEPT
OCTOBER
NOVEMBER
DECEMBER
Annual Av.

JAN1303
FEB

MAR
APRIL
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JUNE
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AUGUST
SEPT
OCTOBER
NOVEMBER
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Annual Av.

JAN1304
FEB
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JUNE
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1370 -190A
Standard
Dcviation

1370-1304
Average

Standai -l
Deviat ion
Divided by
Average

Alaska

Total
177. 1
101 .2
105.0
133.5
130.3
207. 3
213.1
2720.7
Z17.7
207. 2
133.6
136.0
200.4

130.5
134.0
150.3
20G.0
213.2
Z77 1l
232.3
1341
Z372.0
221 4
215.7
21 1.1
214.3

203.7
206.3
211.3
217.7
Ao m
nnn r

241 2
243.5
233.0
230.0
224.2
220. 1
225.0

215.3

42.2

157.0

0.263
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4
4
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02.
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100.
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100.
100.
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09.
07.
100.
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OO mm OO v oooOoONOOI

=
b=

5

NA

NA

i
Annual
Grow fch

7.7

6.0

5.0

NA

7.2

6.7

1.073

Eniploymont 1in Thousands
I of
u.s. Annual
Total Average
00, 104 39.6
00,273 39.7
00.56G6 100.0
33,070 100.3
30,361 100.9
00,554 101 . 1
03,221 93. 6
03,001 93.5
00.BI1G 33.3
09,404 93.9
00,301 93.0
00,203 99.7
00.56G6 100.0
07,590 97.2
07,598 97.2
80,200 07.9
09,064 00.0
00,021 00.0
00,738 100.7
90,112 100.0
00,042 00.7
01,405 101.5
02,049 102. 1
02,405 102.5
32,645 102.0
30,130 100.0
31,065 0S.7
31,617 07.3
32,234 00.0
03,223 99.0
34,164 100.0
35,003 100.0
34,233 100. !
31,500 100.4
35,350 101 .3
35,002 101.0
06,250 102.2
06,300 i02.3
34,156 100.0
34,575 NA
1.777 1.5
02,767 NA
0.034 NA

!

Annual
Groulh

-1.7

0.6

4.5

NA

2.2

2.1

1.040
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Descript ion 0r .>omouc;>r, e="atcn (!larcn..)'Vjr)
Social Security numoei ''ilf;’s)  from al itersonc wm Scotvi-c - I:5%
Permanent Fund enact: wore matcneci aaainst' Incc SJh*a o' sevens wno

worKed for wages unoer tne coverace of Alaska'slJnembioymenr irsvr-er.ee
(«JI) system at anv time in 1984,

To cMaiify for a Permanont Fund dividend oseaia nva to roues in S'.asKa

cijt'ina tne aerioc from Octocer 1, 1983 t1j1 Marco 3:, :.98-.
Alaska’s Ul system maintains wacie records for nearly ail employment.
witn tne major exceptions being: federal, most fish harvestino, anc tne

self- er.iDloved.

The initial computer matcn was tabulated for eruciovees, and waces by
industry and by area.

Tne maten does noc arovide a derfecc ciafinition of rasiaency sinee
oeoDie who intend to stay in Alaska have arrived since tne October 1,
1983 cutoff to Qualify for tne Permanent Fund dividend.

An analysis of Federal Internal Revenue System mioration cata mcicatec
tnat 13.9% of Alaskans wno filed Federal income tax returns for 1983
were not residents of the state in 1982. Thai: corndares to a rate of
14.1% tne previous year. Extraaolatina l:nose two migration rates to

cover the IS month period of October 1983—December 1984 yields a range
of aoout 15-18%.

Additionally some oeoole. wno would Qualify, do not cnoose to flie for

tne Permanent Fund dividend. I speculate that this amounts to no more
than 2% of the elicioie oooulation. Combinine tne two factors of
migration and failure to file for the Permanent Fund tiivider.c yields a
base line residency adjustment of just unaer 20%. Unfortunatelv IRS

migration data is' not available by industry and oeoole can be assumed
to migrate to some industries at more or less than tnis adjustment.



'3 .tfiimfV of Itiv L~

uvsrs. x 56% of tn<* u-iltj: .0] count or .. .. eov-Ir « «* . . .. .
receive a Permanent Funs dividend checK. iio 1'=84 0. .. ‘0 r*rc =
were nearly »*.3 o.iiion. Ac lustinei for residency acg! ,-c

die non cnoose to (lie ror the dividend wouid result in .or.redider.n
wages of aoaroxiiiiateiv ;75 million. A l«;er eomouser :,a;cn ir Je_ Vv

(Cenciric our rsctuot of m-'nerol funds associatc-itj with j-3 «55> can oe
exoectsc to snow somewhat hinner wane tora,s due co late rajortin. of
aeiincuenc firms.

industries snowinu a rate of "nonrecioients” (or trie Porwanen: -..nc
aividsric) sicm fleantly in excess of £0% for tne "Total 1S8V. can o=
expected to nave a correspondinoly hicn level of tlorn sicent employ—
rnent. In Alaska these industries are:

1) Food Processing (75%)

£) Eatiria and Drinkina Places (01%)

3) ilmirin other tnan oil arm aas (43% Cesoeciallv for uiBtaisl
4; Locoing and Lumber (4s7.)

5) Construction (45'.)

6) Hotels (44%)

7) Business Services (447.)

TH? cornoos.ition of tne industrial mix seems to nave been a ma :or factor
ifi tne distribution of nonrec xotents bv economic reoion 'tn.s wiil oe
more extensively tested in future months/. Southeast nacJ a raiativeiv
low oercentace of nonrecioientrs (of tho Permanent Funo wno received LI
covered wanes) because it has a iiicm oorcor'.'tace or *ovem!l':./[.” wors”srs.
and that industry is oreoominateiy resident. Alaska’s ui < economic
regions nafl tne following oercentt.oes of nonrecioients:

1) Southwest (477)

£) Gulf Coast (427-)

3) Northern (387))

4) Anchorage—Matsu (357-)
5) Interior (347-)

6) Southeast (30%)

Nonrecioients nac an average annual wage less tnan naif boat of tne
rrClOlentS. ThIS is orobaolv due to working in fower duartors of the
vear (this cari be tested).

Future comouter niatcnet. vrunced DV 395. wo iild 0e oesicrec to
accuratelv answer cuestions raised m a leuai review of resident hire cases
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ALASKA AND U.S.

S

WAGE AND SALARY EMPLOYMENT

FROM THE APRIL 1380 U.S.
BY THE U.S. BUREAU OF LABOR STATISTICS
AND THE ALASKA DEPARTMENT OF LABOR

Updated on
30-Mar-85

U.S. CENSUS APRIL, 1300

NOMAG. WAGE i
SALARY EMPLOYMENT

BY PLACE OF RESIDENCE

BLS Ii AK. DEPT OF LABOR APRIL,

NONAG. WAGE £
SALARY EMPLOYMENT
BY PLACE OF WORK

RATIO OF NONAG  WAGE ii SALARY
EMPLOYMENT BY PLACE OF WORK
RELATIVE TO PLACE OF RESIDENCE

1300

CENSUS VS.

ALASKA

ALASKrI

153,273

168,600

1.094

THAT REPORTED

U.S.

u.s.

30,462,005

90,603,000

1.002



1.094-

ALASKA



Updated on

30-Mar-135 Calendar Year 1IHO3
State Ul Ini.erstale Total Percent
DiiieF tr. Henef i tc of

Paid Paid Total Raril<
U.S. 943 477 951 19.540.703 799 4.607. 1
WYOMING 19 498 751 GG.333 96G  ii.im
ALASKA 20 597 970 83.007 759  19.72% 3
SOUTH DAKOTA Z 694 440 15,780 313 14.50% 4
D.C. 13 539 575 03,387 077 13.97% 5
NEVADA 14 873 363 97.778 595 13.02% 6
DELAWARE 4 841 505 30,50Z 45G 13.70% 7
NORTH DAKOTA G 937 448 55,485 776 10.97% f)
KANSAS 19 829 760 1G5.894 093 10.50% 9
LOUISTANA 69 506 835 Gzz,681 177 10.04% 10
OKLAHOMA 13 o8B 733 210,543 43Z 9.55% 11
VIRGIN [ISLANDS 874 397 8, 178 992 9.21% 1z
NEW 1EXICO 7 184 (54 79 ,G99 465 0.37% 13
TEXAS G6Z 887 759 937,790 111 0. 12% 14
NEBRASKA 5 464 118 63,827 068 7.89% 15
COL JRADO 20 157 543 236,172 013 7.86% IB
NEW HAMPSHIRE 3 201 569 30,406 Z40 7. G9% 17
OREGON Zl 405 556 2G5.793 635 7.47% in
ARIZONA 10 733 81Z 129,020 525 7.35% 19
MISSISSIPPI 10 111 059 134.332 974 7.11% M
VIRGINIA IZ 706 998 173,661 041 6.57% |1
UTAH 7 000 374 102,967 351 6.37% i
HAWAII 4 309 570 66,019 574 6. 3% 13
FLORIDA 19 970 rtG7 305,374 725 5.85% Z4
CONNECTICUT 13 617 279 Z37, 305 951 5.43% 15
MISSOURI 13 7220 711 233,905 596 5.35% 26
WASHINGTON Z9 100 077 497,962 473 5.34% 11
VERMONT Z 117 780 39.Z78 366 5. 12% 20
MARYLAND 13 998 717 ZG1l,744 496 5.08% zn
IDAHO 3 793 694 74,453 339 4.84% 30
MONTANA 3 20Z 794 63,459 Z3G 4.007 31
ARKANSA 5 787 795 118,707 766 45'7. 3z
NEW JERSEY 34 184 300 700,577 898 +.65% 33
MAINE 3 1723 419 70,036 164 4.27% 34
RHODE ISLAND 3 647 076 88,871 754 3.94% 35
TENNESSEE 9 941 G5 242,747 570 3.93% 3B
NEW YORK 47 811 975 1,180,802 619 3.89% 37
GEORGIA 9 748 137 738,135 83Z 3.74% 39
WEST VIRGINIA 10 311 990 273.983 970 3.63% 39
ILLINOIS 53 881 464 1,454 111 415 3.55% 40
KENT' :/ 9 410 343 264,558 118 3.43% 41
NORT CAROLINA 10 G90 Z45 310,772 492 3.33% 47
PENNSTLVANIA 59 052 073 1,730,607 475 3.30% 43
OHIO 34 917 07Z 1,034,085 733 3.117. 44
MASSACHUSETTS 15 731 459 455,973 505 3.137. 45
INDIANA 9 536G 576 289,485 696 3. 19% 46
SOUTH CAROLINA 4 797 7200 i5B,G5G 770 Z.97% 47
CALIFORNIA 94 910 111 3,715, 134 090 2.87% 49
[OWA B 945 710 Z38.45G 114 2.79% 49
MINNESOTA 9 572 916 333,905 143 2.79% 50
ALABAMA 4 048 717 19! ,947 044 2.47% 51
PUERTO RICO 1 545 019 65,810 773 2.Z9% 5Z
MICHIGAN 19 965 579 977,741 449 1.90% 53
WISCONSIN 7 593 BZ4 570,124 0OZG 1.44% 54



CONSTRUCTION EMPLOY NT AS A PERCENT
OF TOTAL EM OYMENT
ALASKA AND U.S.
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Updated on

30-Mar-85 Enployrcant n Thousands
Alaska Alaska U.sS. U.sS. Cons |./ Ceris|./
Total c.ons|. Total Const. AK Total ' 5. Tota

jnms?0 33.3 -1 L 70.104 3,213 5.597 4.507
FE3 33.3 4.3 70.200 3,240 5.887. 4.61%
MAR 35.9 5.3 70.658 3,336 6. 177. 4.727
APRIL 33.5 5.9 70.972 3,483 6.677 4917
may 93.9 0.9 70,995 3,556 7. 357 5.017
JUNE 101 .9 n.z 71,636 3,738 0.057 S.221.
JULY 104.9 3.9 70,373 3,324 0.487 5.40%
AUGUST 104. 6 9.7 70,775 3.076 8.00% 5.487
SEPT 99.4 9.5 71,134 3,703 9.567 5.327
OCTOBER 93.9 9.1 70,099 3,772 8.637 5.327
NOVEMBER 83.9 6.4 70,059 3,693 7. 127 5.217
DECEMBER 38.2 5.1 71.436 3,547 5.907 4977
JAN 137! 36.4 4.3 69,799 3,227 4.984% 4,627
FEB 9G.8 4.7 69,720 3, 159 4.057 4537
MAR 07.7 4.5 70,084 3,300 5. 137 4.727
APRIL 91.0 5.1 70,672 3,540 5.607 5.017
MAY SB. 4 7.7 71,165 3,674 7.477 5. 167
JUNE 103.4 8.9 71,879 3,865 8.617 5.387
JULY 109. G 10. 1 71,066 3,959 9.zr- 5.577
AUGUST 109.0 10.3 71,173 4 012 9.45a 5.547
SEPT 105. 3 10.6 71,809 3,909 9.977 5.567
OCTOBER 10Z. 1 10.0 72,056 4071 9.797 5.587
NOVEMBER 98.9 0.0 72.357 3,965 8.097 5.497
DECEMBER 96.0 n.z 72,755 3,723 6.467 5.127
JAN 1972 91.1 4.4 71,359 3,485 4.037 4.08Y%
FEB 91.7 4.1 71,546 3,412 4,507, 4.777
MAR 33.2 4.4 72,138 3,553 4.727 4,937
APRIL 96.9 5.0 11,770 3,723 5. 167 5. 127
MAY 162.2 6.4 73,402 3,803 6.267 5.297
JUNE 100.7 8. 1 74,303 4,076 7.457 5.487
JULY 115.5 9.4 73,377 4103 8. 147 5.597
AUGUST 115.7 10.3 73,929 4211 8.907 5.707
SEPT 110.7 9.3 74,491 4,175 0.407 5.607
OCTOBER 107.5 3.7 75,169 4,194 8.097 5.587
NOVEMBER 105.5 7.9 75,581 4,061 7.497 5.377
DECEMBER 103. 1 6.5 75,955 3,794 6.307 5.007
JAN 1973 98.6 5.0 74 ,49' 3,564 5.077 4.787
FEB 38.9 4.8 74.869 3,601 4.057 4.817
MAR 101.3 5.1 75,422 3,718 5.037 4.3 37
APRIL 104.5 5.8 76,008 3.03Z 5.55% 5. 11%
MAY 109.4 7.7 76,591 4.063 7.047 5.307
JUNE 114.0 9.6 77,508 4,295 8.427 5.54%
JULY 120.4 10.0 76,568 4,394 8.317 5.747
AUGUST 122 .6 10.6 75,371 4,458 8.65% 5.737
SEPT i10.3 10.71 77,562 4 416 8.594 5.697
OCTOEER 114.0 9.0 78.185 4,309 13.607 5.617
NOVEMBER 109.7 7.5 78,587 4,286 6.047 5.457
DECEMBER 107. 1 6.4 78,715 4,101 5.98% 5.2 17,
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30-Mar-85

Alaska

To Lai

JAM!974 102. G
FEB 104.7
MAR 109.5
APRIL 117.9
MAY 126.5
JUNE 1J3.5
JULY 139.7
AUGUST 144.7
SEPT 144.0
OCTOBER 139.9
NOVEMBER 135.9
DECEMBER 135.3
JAN!975 130.3
FEB 135.0
MAR 143.0
APRIL 155.0
MAY 151.9
JUNE [69. 1
JULY 173.9
AUGUST 182.0
SEPT 181.2
OCTOBER 177.2

NOVEMBER 169.5
DECEMBER 163.4

JAN1976 149.9
FEB 155.7
MAR 162.7
APRIL 169. 1
MAY 177.5
JUNE 184.4
JULY 190.Z
AUGUST 194. 1
SEPT 189.7
OCTOBER 171 .2

NOVEMBER 1C2. 3
DECEMBER 154.2

JANL1977 151.2
FEB 153.9
MAR 157.5
APRIL 1GZ. 5
MAY 167. 2
JUNE 173.3
JULY 171.0
AUGUST 171.4
SEPT 171.3
OCTOBER 165.3
NOVEMBER 159. 6
DECEMBER 156.0

Alacka

Const.
5.2
5.3

fi. 3
11
15.
16.
18.
18.
19.
17,
15.

W, N ©N© o ©

1Z.
15.
18.
Z3.
74 .
7.0.
30
35.
35.
34.
30.
Z0.

W L LO01TW o ©ou ©UlOoO N ©o

19.
Z17.
Z6.
9.
33.
35

38.
39.
37.
3Z.
6.
0.

o P~ p O g o oo

10.
18.
19

Z1.
L1,
23.
22,
71,
70.
10.1
14.9
12.9

O P o ooo e o

Enploynent
u.s.
Total
716.922
77,039
77,362
77 911
78,513
79,210
78 .311
78,459
78,959
79,258
79, 837
70,295

75,066
75.641
75,606
75,010
76,643
77,143
76,466
76,993
77,602
70,158
70,312
78,000

77,252
77,482
70,092
70,919
79,414
80,043
79,272
79,537
80,244
80,479
30,837
01.016

79,427
79,636
00,493
01,418
82,252
03,210
02,551
0Z ,045
03,790
04,290
0-1,74 4
04,900

in Thousands
Const./
flIk Total

U.s.

Const,
3,753
3,793
3,070
3,993
4,122
4233
4,197
4,270
4,195
4,124
3,959
3.7721

3 392
3,239
3,235
3,329
3,470
3,601
3,651
3,759
3,745
3,733
3,640
3.400

3,234
3, 186
3.276
3,453
3,559
3,710
3,703
3,946
3,002
3,707
3.7Z3
3,538

3, 192
3,240
3,4 30
3,673
3,855
4,051
4,151
4,711
4,106
4,173
4,101
3,939

5.

077

5.067.

5.

62%

7.057.

9.

417

11.697

12,
12.
13.
13.
12.

107
EO7
067
73%
497

11.317.

9
11,
12.
15,
15.

927
107.
597
167
307

16.857.

17.

177

19.737.

19.

48%

19.477.

7.

7167

12.477.

13.
14,
16.

2317
64%
47%

17.627.

10.

59%

19.207.

20.

35%

20.307.
19.667.

18.
16.
13.

12.

93%
277
557

247

12.297.

12.
13.
13.

387
23%
64%

13.627.

13.
12.
11
10.
9
0.

10%
37%
79%
957
34%
274

U.S.

Const./
Tota
4,597
4,927
5.017
5. 137.
5.257.
347
367
A45%
.30%
207,
017
157

S o1 o1 o o1 o1 O1

467
207
277
.38%
.537.
67%
T
90%
83h
78%
.667.
.36%
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19%
17.
20%
.38%
A49%
647
JAT7.
047
T4%
N
61%
377

027
007
26%
517
69%
87
.03%
5.087.
5.00%
4.95%
4.0-"1%
4.64%
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Alaska

Ta tal

JAN1976 16!.a
FEB 153.4
MAR 155.9
APRIL 159. G
MAY 165.3
JUNE 170. S
JULY 169.5
AUGUST 173.9
SEPT 173.0
OCTOBER [G7. 1
NOVEMBER ISZ. 1
DECEMBER 153.3
JAN 1073 154.0
FEB 151.6
MAR 158.1
APRIL [E7..1
MAY 169. |
JUNE 171.4
JULY 179.0
AUGUST 179.8
SEPT 175.6
OCTOBER 170. 1
NOVEMBER 164.5
DECEMBER 160.5
JAN1990 153.5
FEB 156.2
MAR 153.3
APRIL 156.6
MAY 172.0
JUNE 176.3
JULY 181.1
AUGUST 182.6
SEPT 178.2
OCTOBER 174.0
NOVEMBER 168.5
DECEMBER 163.3
JAN 1381 162.6
FEB 166.0
MAR 171. 1
APRIL 100. 1
MAY 195.4
JUNE 191.6
JULY 204.2
AUGUST 203.2
SEPT 200.5
OCTOBER 194.7
NOVEMBER 108.0

DECEMBER 185.2

Alaska
Const.
10.5
10.0
10.7
10.7
12.6
14.4
14,

15
14,
13.
11,
9.

w— oo, o

o~ ~ -

11,
12.
12.
13.
12.

wobhbhoOWowgotol N

._‘
[N\
~NPhPPowuwPbdpPpPbh,g—go oo

© O oo

',

—_w o N

13.
15.
15.
17,

w U1 ©

14.5
7.7

Enploynent

u.s.
Total
03,310
03,614
04,607
05,910
96,715
07,701
06,077
07,174
07,001
00,417
00,965
89,777

§7,514
87,751
88,554
89, 133
90,017
90,857
99,859
83,969
90,521
91,000
31,204
91,335

89,553
89,691
90,253
90,603
90,623
90,778
89,436
89,723
90,390
90,385
91,329
31,513

89,588
89,333
90,371
91,027
91,514
92,153
91,237
91 ,238
91,739
91,913
91,745
91,414

in Thousands

u.s.
Cons t.
3,555
3,518
3,733
4,063
4,229
4,473
4 5711
4 632
4,578
4,585
4,495
4,302

3,888
3,835
4,033
4,261
4,480
4,691
4,701
4,836
4,77V
4,754
4,655
4,400

4,141
4,050
4,007
4,204
4,348
4,464
4,505
4,563
4,538
4,540
4 444
4,270

3,885
3,795
3,934
4,137
4,240
4,366
4,437
4,451
4,307
4,359
4,237
4,022

Const./
AK Total
6.917.
6.527.
6.54%
6.70%
7.62%
0.4 3%
8.617.
13.63%
0.52%
8. 14%
6.85%
5.07%

.007.
. 567.
734
234
144
40
1%
1TH
597,
29k
084
177.

orToo NN~ o otorolr N DB ol

50%
61%
90%
A40%
. 19%
. 64%
.05%
Z3%
437,
. 13%
AT
31h

oI NN Vo oo ol N N

987,
.94%
384

11

534

844%
T9%
1T
.63%
A42%
.63%
59%

S N1 00 O 00 NGO Ol N

u.s.

Cons ./

Total
4.27%
4.71%
4.41Y%
4.74%
4.087.
5. 107.
5.27%
5.31%
5.21%
5. 107.
5.057.
4,077

4.44%
4.37%
4.627.
4.707.
4.09%
5. 16%
5.33%
5.38%
5.27%
5.227.
5. 10%
4.91%

4.6Z7

4.52%
4.53%
4.647.
4.90%
4.92%
5.04%
5.09%
5.0Z%
4.997

4.07%
4.67%

4. 33%
4,77%
4.35%
-1.547
/1.64 %
4.747
4.06%
4.09%
4.70%
4.74%
4.62%
4.40%
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Alaska Alaska U.S. U.s. Const./ Const./
ratal Const. Total Const. AK Total U.S. Total
JAN 1902 177. 1 10."] 09 .104 3,501 5.07% 4.02%
FEB mi.z 11.2 00,273 3,565 G. 10% 3.99%
MAR 105.0 2.2 09,566 3.630 6.59% 4,06%
APRIL 103.6 14.6 03,070 3.794 7.55% 4.22%
MAY 198.9 1G.0 90,361 3,907 0.04% 4.414%
JUNE 207.3 IB. 6 90,554 4,000 0.07% 4.51%
JULY 219.4 0.8 09,221 4 137 9.4 0% 4.64%
AUGUST 220.7 71.9 09,031 4,151 9.92% 4.65%
SET T Z17.7 22. 1 09,516 4,100 10.15% 4.50%
OCTOEER 207.1 20.6 09,484 4,060 9.94% 4,54 %
NOVEMBER 199.6 17.4 09,3131 3,976 0.72% 4.4 5%
DECEMBER 196.0 15.5 89,203 3,791 7.0(3% 4.25%
JAN 1983 190.5 13.7 07,590 3,533 7. 10% 4.04%
FEB 194.0 14.3 07,598 3,397 7.37% 3.88%
MAR 130.3 15. 1 08,200 3,463 7.61% 3.93%
APRIL 206.0 17.5 09,064 3,650 0.50% 4. 10%
MAY 713.2 70.Z 09,921 3,061 9.47% 4.29%
JUNE Z11.0 7.9 90,738 4.065 10.23% 4.40%
JULY 232.3 4.7 90,112 4,105 10.63% 4.64%
AUGUST 234. 17 1G.4 09,842 4,260 11.27% 4.75%
SEPT 7372.0 7.0 91,405 4,273 11.64% 4.67%
OCTOBER 711 .4 75.6 92,049 4,205 11.56% 4, G6%
NOVEMBER 715.7 7.1 97,406 4,231 10.25% 4.584%
DECEMBER 211.1 19.0 92,645 4,050 9.30% 4.37%
JAM 1584 203.7 16.0 91.065 3.779 7.05% 4, 15%
FEB 706.9 16.Z 91,612 3,774 7.83% 4.12%
MAR Z11.9 1G.G 6Z.234 3,794 7.03% 4. 11%
APRIL Z17.7 10. Z 93,229 4 059 0.36% 4.35%
MAY 71S5.7 20. G 94,164 4,299 9.09% 4.57%
JUNE 233.5 22. (3 95,003 4 517 9.76% 4.75%
JULY 41. 7 3.0 94,233 4 627 9.07% 4.90%
AUGUST 743.5 Z5.8 34,500 4,670 10.51% 4.94%
SEPT ] Z5. 1 95,350 4,654 10.47% 4.08%
OCTOBER 730.8 7.6 95.90Z 4.645 9.79% 4.044%
NOVEMBER 224.2 10. 1 96,7.60 4 567 0.07% 4.74%
DECEMBER 270. 1 15.7 96,308 4,412 7. 13% 4.58%
JAM 1985 215.3 14.4 94,575 4,124 G.69% 4. 36%
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230. 300
w755, 2A0
5, 14v,5 12
5.530. “AA
5. 13-3. 342
5.570.313
4.723. 321
5.AS1.510
2,£30. 53

Infc state

Pilylionts to
7-:sal

10,703, 134
12.7t= 220
i- Me]A21
1A, 153, 575
17, 717, 471
13, 530, 323
Jiw. 73-3, 115
AS, 35%j.533
#2051, 3A1
39, 535, SC-S
37, £33yA01
Cc* 3A0, A35
53. 787, 330
BA, 57A,011

Oi»rn?fit Payments

IO WNpR >NHOOUTNN

to Persons TittacMeiJ to Const ruct ion,

Payments to
Construct iori

35,523
loo,bol
3A3,355
1,151,751
1,3A7,75A
2.822,217
3.579,173
2* 8&eS,355
10,553, A55
3.620,106
1,377,531
2,162, Ag3
2,300,33A
A,755,537

Paymenta to
Total

A73,503

738,337
3, A04,553
A, 277,737
5,500.512
a"32S IKE
13,763,195
25,A53,7AA
22,A12,573
la,033,773
11,£3A,A0S
14,322,£71
15,737,511
20. 317,350

arid Tot.il

Payments to

Construction

A, 375,323
#1921,371
6.006,473
752.205
7,541,£05
9, 432 530
2:,A0S,500
A7 333.A55
35, 553.159
lo, 733.7af
1} 9n9,257
Mx190,255
13, 311,332
=) 1A3,S3A

10

Total

Payments to
Total

11, 131.797
13.322,115
15,1.67, 073
13.AAL.31£
22,222, Uij.i
.22,353,374
53,555,313
52,A10,227
71,A74.519
53, 52-+.575
43,923,505
67,252,705
76,574,301
35.331,871

£9 A



Undated on
Ji-riar-55
Inriustry

Total

Construetion

Hanufacturing

Trans., Conn., K Utilities
Trade

Finance

Service

Government

11

niaska Uncmnioymont Rate by Industry

13G 1 i15GZ 1383
il.5 9.5 w. i
I\ 5 Z4. | 23.3
i7. 1 13.5 17. 1
7.0 a.3 G. 1l
B.8 a. 4 a.a

NFl G.7 4.3
G.G 10.i 11.5
G. 4 5.4 7.3
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INTRODUCTION OF BILLS (House)

HB 293. (cont"d)

municipalities as well. While each municipality"s general
obligation_debt ie of course a direct financial burden of
only the 1issuing municipality, the practical fact is that
all” governmental” entities in the state share, to one degree
or_another,_ in the consequences of a municipal default.
While I reiterate that there_ 1is no _present prospect of
municipal default, it 1is imperative to establish _a
procedure to deal with that event before a financial crisis
occurs — not in response to one.

The bill proposes the establishment of tho Municipal Fi—
nancial Emer%?nc% Commission which consists of the commis—
sioners of the Departments of Community and Regional Af—
fairs, Revenue, _ and Administration. Under proposed AS
29.58.420, a municipality must provide notice of a default
to _the commission, or the municipality may request the
assistance of tho commission in anticipation of financial
distress. Once the commission receives_notice of a munici—
pality in financial disarray, the commission must promptly
convene and assess the municipality"s financial affairs.

Under proposed AS 29.58.410, the commission enjoys extra—
ordlnarllly hroad powers to assure, to_the extent possible
the resolution of the financial crisis. The fundamenta
objective of the_ commission_ is to adopt a plan that sat—
isties debt service obligations in a manner acceptable to

municipal creditors. The commission enjoys the power to
t|ﬁ§uet Sllj(bpoenas and orders as are necessary to undertake
is task.

1 certainlx anticipate that a municipality will act to
implement the plan adopted by the commission.” However, the

bill provides that, in thw unlikely event that a municipa—
lity fails to implement _the i)_lan, or if the commission

determines that the municipality remains in financial

disarray, the_commission may assume full control of the

defaulting municipality®s financial affairs. This extra—
ordinary 1intrusion upon local go rernmental prerogatives can

only be exercised in_narrowly p-escribed instances and, as

do "all _of the commission®s po iers, the authority of the

commission expires upon the successful satisfaction of the

default. While certain of thrs<i broad powers may approach

the legal limit of the state| authority to impair local

government powers, 1 believe tl.at the overwhelming public

concern for the ﬁnanm_al stabi: .ty of all Alaskan communi-

ti. Moffers a compelling justification for this possible

in ision.

I again emphasize that this b.1l does not foretell any

municipal default. In the area ofmunicipal _finance, how—
ever, 1t is not sufficient to act only in response to
events. Instead, it 1B far preferable to establish a

mechanism before any default, so that if_a municipality
does_default on a debt service obligatio , the_ reper—
cussions to the state and to other munic. palities are
limited to the extent possible With due respect for the
prerogatives of local governments, |1 believe that this bill
provides a needed mechanism for state involvement. | urge
your prompt consideration and passage of this bill.

Alaska HOUSE BILL NO. 294. by ReEs: Boucher, Davis, Hurley; Sund,

Local Hire Koponen, Goll, Cato, Clocksin, Uotten, Duncan, Frank, Gruen-
berg, Grussendorf, Hanley, Jenkins, Larson, M. M. Miller, Navarre
Pearce, Pignalberi, Pourchot, Shultz, Szymanski, Taylor, Thompson
Uehling, Martin, Blnkleg, Collins, Marrou, Adams, Pettyjohn, M. W
Miller, Phillips. See Senate Bill No. 235 page 432, identical.

Introduced March 15 and referred to Labor & Commerce. Finance.

A{)prop_rlatlon HOUSE. BILL NO. 295. by Reps. Boucher, Davis, Hurley, Sund,
special) Koponen. Cato, Cotten, Duncan, Frank, Grussendorf, Hanley,
(une;H I,y/ment Jenkins, Larson, M. M. Miller, Navarre, Pourchot, Shultz,

stu E/) Szymanski, Taylor, Thompson, Uehling and Phillips. Makes a

bage 452 special appropriation in the amount of $100,000 to the Department



Appropriation
§speC|a|)
(S. Central
roads)

Jones Act
(repeal of
portions of)

INTRODUCTION OF BILLS (House)

HE 295. (cont"d)

of Labor for a study of the effect of the employment of
nonresidents on unemployment amon% residents of Alaska and other
issues related to Alaska hire. The unexpended and unobligated
Bort[on of the appropriation lapses into the general fund 6/30/86.
rovides Act takes effect immediately.

Introduced March 15 and referred to Labor & Commerce, Finance.

HOPGE BILL NO. 296. b:" Reps. Gotten, Boucher, Clocksin,

Collins, Furnace, Gruenberg, Hanley, Hurley, Jenkins, Larson,
Marrou. Martin, Navarre. Pearce, Pettyjohn, Phillips, Pignal-
beri, Pourchot, Rieger, Shultz, Szymanski, UehllngO. Makes

sPemal appropriations in the amount of $262,837,800 to the Dept,
of Transportation & Public Facilities for various road construct:m
projects. Makes special appropriations for payment as grants to
the municipalities of Anchorage, Matanuska-Susitna. Kenai
Peninsula, Soldotna, Homer, Kenai and Seldovia.

The appropriations total $14,448,400, and are for various
construction projects in the South Central area. The amounts
ag%)roprlated as grants for various construction progects are:
$67,324,00(2 to the Municipality of Anchorage; $2,485,400 to
Matanuska-Susitna; $1,870,000 to Kenai Peninsula Borou%h;
$2,650,000 to the City of Soldotna; $2,500,000 to the City o
Homer; $600,000 to the CI'[{ of Kenai; ,$350,000 to the City o
Seldovia. Provides Act takes effect immediately.

f
f

Introduced March 15 and referred to Finance.

INTRODUCTION OF RESOLUTIONS (House)

SPONSOR SUBSTITUTE FIR HOUSE JOINT RESOLUTION NO. 21. hy

Reps. Marrou and Martin. Ur%es repeal of certain portions of

the Merchant Marine Act of 1920 (commonly known as "The Jones Act
2 The resolution differs from the original version in that it
states "...Alaska, Hawaii and the noncontiguous territories of the
U.S. bear the co6t of that sheltered environment even though it was
created to benefit all Americans..." &orlglna_l version stated
Alaska, Hawaii and the noncontiguous territories of the U.S.
"...pay higher freight rates imposed by the A«t..."z. The Sponsor
Substitute states that the direct cost to Alaska's treasury ."has
been estimated at $63 - $176 million yearly", rather than ™is $63 -
$176 million yearly."

Urges repeal of "those portions of the Merchant Marine Act of 1920
that adversely effect the coastwise trade b Prohlbltlng the use of
foregin-built vessels;" (the original called tor the repeal of the
entire Act).

Introduced March 15 and referred to Transportation.



TO: Senators Kerttula, Eliasor., Mulcahy, 5Sennettf Sackett, anc F.odej
FROM: Senator Josephsor.

DATE: May £ 1-3

RE: SS SB 174 Preferential Hire

Dear Colleague:

Over the pas: three weeks. | have received numerous letters, telephone calls
anc POM's concerning this legislation. You anc I,anc the people, want to
strengthen the emr)loyment position of Alaskans ir. the face of outside emoioy-
ers using outside labor on local projects.

SE 174 was fashioned after an executive order approved in V'hite v. Mass,
Council of Cor.str. Emu., the United States Supreme court decision announced
on February E& 1962. The Court upheld a City of Boston . ecutive order
which required at least 50* bona fide resident hire cr. ‘any construction
project funded in whole or in part by Cityfunds, or funds which... the City
expends or administers, anc to which thecity issignatory." The Court, 1ir.
the face o: a iecerai constitution Commerce Clause challenge, heic that "the
application of the mayor's executive order to the contracts in question cid not
violate the Commerce Clause...".

A recent Washington Supreme Court decision, has cast legal doubt about the
validity of AS 36.10 as presently constituted. SB 174 takes advantage of the
V.'hite decision and puts AS 36.10 in a form that should create a constitution-
ally permissible employment preference statute.

Subsection (a) addresses employment preierence ir. municipalities only, thus
falling weE within the boundaries established ir. Vhite. and avoiding the

Commerce Clause challenge.

Subsection (b? addresses employment preference or. construction projects
partly or wholy funded by  state money. Thissubsection requires that 95
per cent of all workers onsuch projects be  Alaska residents. It also
require’- that each craft of workers be composed c: c:'. Alaskan residents.
This craft by craft provision will insure that Alaskans w;i; be offered ﬁobs in
all craft areas anc prevent the importation of a particular crai: o workers at

the q”per.se cf Alaskan residents.

w I u L'
S/enator Hoe P. ..cseohsor.



Slasfea H>tate Htgtelaturk

POUCH V CHAIRMAN
NEAU. ALASKA 99811 Special Committee on
(907) *165-4931 Telecommunications
DISTRICT 10 MEMBER
BOX 111038 Labor and Commerce
ANCHORAGE. ALASKA 99511 State Affairs
(907) 349-2192 Finance- Subcommittee Administration

Representative H. A “Red” Boucher

PRESS RELEASE

SUBJECT: Alaska Hire Legislation DATE: March 15, 1985
Toda% | introduced in the House two pieces of legislation on the subject of
Alaska Hire.

The first bill (HB 294) adds Ie%islative findings of fact and Furpose to our
current Alaska Hire law AS 36.10.010. AS 36.10.010 is currently in effect and
being enforced but is before the Alaska Suprr-me Court for review in the case of
Francis v Robison.

These proposed additions to AS 36.10.010 have been drafted in cooPeration with
the Department of Labor and incorporate case law on the subject of local hire
which has occurred since AS 36.10.010 was adopted in 1983. Most notable of such
cases was the recent Wyoming Supreme Court case which upheld a local hire law
similar to AS 36.10.010. House Bill 294 has been cosponsored by 33 other
Representatives.

The second bill (HB 295) provides the Department of Labor with $100,000 to
conduct a study into ways the state may ?rowde Ereference to Alaskan workers.
House Bill 295 has heen cosponsored by 21 other Representatives

Both these bills have been endorsed by the Department of Labor as providing the
necessary factual foundation to support a resident hire preference under current
legal standards. The study would allow the Department to assemble information

currently not available to support future state action to ensure that Alaskans

receive preference for jobs in Alaska.

Also todag Senator Fahrenkamp introduced legislation identical to HB 294 in the
Senate gS. 235).  Senator Fahrenkamp explained: “"Most of the revenues going

lic works prO{ects comes from royalty oil money belon%[ng to Alaskans.
We want to ensure that Alaskan's will continue to be g{lven a hiring preference
on public works prol]ects funded by money that rightfully belongs to them.
Representative Boucher and | have introduced legislation that iIs designed to
][e|tnf0r(':le existing law and hopefully protect it from any legal challenges in the
uture.

into pu

For your background, I'm attaching a memorandum on this subject. Representative
Gruenberg has allowed Dave Donley of his staff to assist me on this matter.
Please contact Dave at 465-4986, Capitol Room 112, or Edie Russell of Senator
Fahrenkamp's office for additional background.
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