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AMENDMENT

Offered in the HOUSE

Page

"o

Renum

TO: CSHB 288(Res)

2, after line 24, insert a new bill section to read:
Sec. 3. AS 16.05.940(22) is amended to read:

(22) “"subsistence fishing® means the taking of, fishing for,
or possession of fish, shellfish, or other fisheries resources for
subsistence uses with gill ne%” seine, Tfish wheel, 1long line, hook and
line held in the hand, hook ana\ line with the line attacbed to a pole
or rod that 1is held in the hand\or closely attended, or other means”

defined by the Board of Fisheries;

ber remaining bills sections accordingly.

-1- 4/18/85



Memo: To House Judljiary Committee
Prom: Mary Bishop
1555 Cus*s Grind
Fairbanks 99701
Phoneir  4-55-6151
Date: 3.8 April 1985
Regarding: CSHB - 288
The reoont finding by the appeals court In the
Eluska case have made the situation even more diffloult
for the Boards of Fleh and Gama, 1in particular please
consider footnote 6 on pages 7,8 of court decision.
I have attaohed April %2 Memorandum to Commissioner
Collinsworth from AG*3 office.
I urge the Judiciary Committee- to consider participation
in the review suggested in the las*; paragraph of that memo.

I also hope you will immediately enxurage a State Supreme

Court review of the Eluska case as 1s also suggested.
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MEMORANDUM Stale of Alaska

T: Hon, Don Collinsworth D*r6  April 12, 1985 1 :
Commissioner
Department of Fish and Game pileno’ 122-389-84
Juneau < *

TELEPHONE NO: 2763550

pfdl: Borman C, Gorsuch - subject: State v. Eluska
Attorney General (subsistence deer
hunting in Kodiak)j
By; Sarah Elizabeth McCracken Court of Appeals
Assistant Attorney General No. A-210

Natural Resources-Anchorage

Enclosed for your review 1is the decision issued today
by the Court of Appeals in the Eluska case, dealing with subsis—
tence deer hunting in Kodiak.

In a nutshell, the court holds chat the deer
regulations (six month season, seven deer bag limit) for Kodiak
do not on their face comply with the subsistence law, and remands
the matter to the trial court to determine whether the seasons
and bag limits restrict subsistence use, i.e. whether they
constitute "any significant impairment” of subsistence uses.

The court also holds that the 1978 lawrequired the
board to take action to specifically provide for subsistence
hunting and to grant subsistence uses a priority. The court
hold3 that the board may not restrict subsistence hunting at all
in an area in which sport or commercial hunting is permitted, and
that even if sport and commercial hunting are totally prohibited
at all times 1in an area, the boardis still prohibited frcm
restricting subsistence hunting unless the board specifically
finds that unrestricted hunting would jeopardize sustained yield.

In the Eluska case, a doe deer v/as taken 1in mid-H<*y.
The fact that there was a six month Long season and seven
bag limit did not on 1its face satisfy che legislative mandate,
that the board specifically adopt subsistence regulations.

The court formally recognizes a "subsistence defense
and sets up a proceldure whereby a defendant would have to make »
preliminary showing, before trial, that that person believed
good faith that he or she was engaging in subsistence hunting m
defined by statute. If the defendant makes a preliminary show.".*
then the state 1is given an opportunity to establish

"that the regulations did not in fact restrict to
the taking of game, 1i1.e. it was a regulation of
time, place and manner thac did not significantly
impact or impair subsistence use or,



Don Collinsworth Memo April 12, 1985
Rei State v. Eluska Page 2

alternatively, that any restriction on subsistence
use recognized the subsistence priority and was
intended to protect sustained yield."”

The court interprets the term “restriction” to mean ™"any
significant impairment of subsistence uses."” If, after hearing
the evidence, the court 1is convinced that a jury could not find
guilt beyond a reasonable doubt, the case must be dismissed. It
reasonable men and women could differ, the defense is then
submitted to the Jury with appropriate instructions,

I suggest that the Department or Fish and Ganme,
interested Board of Game members, and the Department of Law meet
Iin the vary near future to discuss the implication of the case._

and the best course of action to take. There 1s no right of
appeal to the supreme court, but there 1is a procedure for
requesting the supreme ccurt to review the decision. The state

has 15 days (until April 29) in which to file such a request for
discretionary review.

SEM:csd

cc; Col. Robert Henderson
Dennis Kelso
Stephen Behnke
Lewis ?amplin
Larri Spenglet
Board of Game
Sue McLean
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Original sponsor: Rules/-overnor

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 288 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the taking of fish and game
for subsistence and personal wuse; and providing
for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that
(D) the taking of fish stocks and game populations for personal
and family consumption and related uses is essential to the health, safety,
and general welfare of Alaskans domiciled 1in rural communities or rural
areas 1in which the taki tg of fish and game for such uses 1is a significant
part of the economy of the community or area; and
*2) the taking of fish stocks and game populations for personal,
sport, and <ommercial uses 1is also of economic and recreational importance
to Alaskans who reside anywhere 1in the state.
* Sec. 2. AS 16.05.251(a) is amended to read:
(f.) Tbe Board of Fisheries may adopt regulations it considers
advisable in accordance with the Administrative Procedure Act (AS 44.-
62) fcr
(D) setting apart Tfish reserve areas, refuges and sanctu-—
aries in the waters of the state over which it has jurisdiction,
subject to the approval of the legislature;
) establishing open and closed seasons and areas for the
taking of fish;
(3) setting quotas, bag limits, harvest levels, and sex and
size limitations on the taking of fish;

-1- CSHB 288 (Res)
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(4) establishing the means and methods employed 1in the
pursuit, capture and transport of fish;

(5) establishing marking and identification requirements
for means used in pursuit, capture and transport of fish;

(6)classifying as commercial fish, sport fish, personal
use fish, or predators or other categories essential for regulatory
purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish 1in the state, exercis—
ing control measures considered necessary to the resources of the
state;

(9) prohibiting and regulating the live capture, posses—
sion, transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for aquatic plants;

(1) establishing the times and dates during which the
issuance of fishing Jlicenses- permits and registrations and the
transfer of permits and registrations between registration areas Iis
allowed; however, this paragraph does noc apply to permits 1issued or

transferred under AS 16.43j_

(12) personal use fishing.
Sec. 3. AS 16.05.940(23) 1is amended to read:

(23) "subsistence uses"” means the customary and traditional
noncommercial uses [IN ALASKA] of wild, renewable resources by a
resident domiciled in a rural area of the state for direct personal or

family consumption as food, shelter, fuel, clothing, tools, or

288 (Res) -2-
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transportation, for the making and selling of handicraft articles out
of nonedible by-products of fish andwildlife resources taken for
personal or family consumption, and for the customary trade, barter,
or sharing for personal or family consumption; in [FOR THE PURPOSES
OF] this paragraph [,]

(A "family"™ means all persons related by blood,
marriage, or adoption, and any person living within the household
ona permanent basis;

(B) "rural area" means a community or area of the
state in which the taking of fish or wildlife for personal and
family consumption is a significantcharacteristic of the economy
of the community or area;

* Sec. A. AS 16.05.9A0 1is amended byadding a newparagraph toread;
(28) "personal use fishing"” means the taking, fishing for,
or possession of finfish, shellfish, or other fishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net, seine, fish wheel, 1long line, or other similar means
defined by the Board of Fisheries.
* Sec. 5. This Act takes effect immediately 1in accordance with AS 01.-

10.070(c).

-3- CSHB 288(Res)



BILL SHEFFIELD, GOVERNOR

REPLY TO:

11031 W 4th A VENUE
DEPARTMENT OF LAW SUITE 200

ANCHORAGE. ALASKA 99501
OFFICE OF THEATTORNEY GENERAL PHONE: 10071 276-3550

. CInr NATIONAL CENTER
April 17, 1SG5 100 CUSHMAN ST

SUITE 400
FAIRBANKS. ALASKA 99701
PHONE: (9071 452-1568

JPOUCH K mSTATE CAPITOL
JUNEAU. ALASKA 99811

Honorable John G. Fuller PHONE: (3071 465-3600

Chairman, Alaska Legislative Council
Pouch V
Juneau, Alaska 99811

Re: HB 288 (Subsistence and
personal use)

Dear Representative Fuller:

You have asked what the immediate effect of H3 PR
would be on fishing opportunities of Alaskans. Under Madison v.
Alaska Department of Fish and C-ar.e, P2d __, Op. No.
2911, (Alaska, Feb. 22, 1985), alT Alaskans would be eligible for
subsistence fishing, anywhere subsistence fishing 1is authorized

in the state. Passage of HB 288 would return the situation to
the way it was immediately before the Madison decision was
issued. In other words, the bill would validate the regulations

passed so far by the boards, and would not result in any instan—
taneous <change of fishing opportunities which wc-re available
under those regulations.

In areas where the board had addressed the identifica—
tion of subsistence wuses under the eight criteria 1in 5 AAC
99.010, some people would qualify for subsistence uses and some

would not. For example, in the Cook Inlet area, the board
examined the uses of salmon,- and determined that the evidence
showed that or.ly people domiciled 1in Tyonek, English Bay, and
Port Graham were eligible for subsistence uses. Therefore, if HB

288 were to pass, people in those three communities would be
eligible for subsistence fishing as authorized by regulation near
their communities, and people from other Cook Inlet communities
would 1 eligible for the personal use fisheries the board had
establioned.

In other areas of the state, such as Southeast Alaska
where the board had not yet gone through the procedures in 5 AAC
99.010 to 1identify subsistence uses, all Alaskans would be able
to conf".iue to participate in subsistence Ffishing until the board
applied the procedures. For example, people in Ketchikan would
be able to <continue subsistence fishing as authorized by the
Southeast regulations. It is possible that after the board



Hon John G. Fuller April 17, 1985
Chairman, Alaska Legislative Council Page 2
Re: HB 288

examines the uses in Ketchikan it will determine that they are

not rural uses qualifying under the eight criteria. If the board
determines that, the board will establish by regulation, personal
use fishing opportunities for those individuals. On the other

hand, when the board assesses the uses of a smaller community,
such as Kvdaburg, the board may determine that the uses oualify
as subsistence and will continue to authorise subsistence fishing
for the residents of the community.

Attached 1is a Hav m, 1982 memorandum from the Attorney
General to ililstead Zahn, Executive Director, boarGs of Fisheries
and Came, AG File lio. 366-639-82, on the effects of the joint
boards®™ adoption of 5 AAC 99.010.1In that provision, r.he boards

bad for the first tine 1in regulation specified that . bsistence
uses were customary and traditional uses by rural Alaskan resi—
dents which could be 1identified by eight criteria. The memo—

randum evaluates the question ofwhether the passage of that
regulation in itself meant that the Department of Fish and Came
should modify the way it distributed subsistence fishing permits.
The memorandum concludes that the department should not *unilat-—
erally restrict the issuance of subsistence permits to particular
people, absence specific, situation by situation regulatory
action by the boards. The memorandum emphasized that r.he imple—
mentation of the subsistence law is an ongoing process, rather
than something that can be completed instantaneously, anu that
people could not be precluded from subsistence fishing unless the
board considers | authorizing personal use Ffishing opportunities
for them.

If >ou have any other questions, please do not hesitate

to ask.
Sincerely,
NORJIAH C. GORSUCU
ATTORNEY GENERAL
Larri Irene Spenglor
Assistant Attorney General
LIS:rn

Attachment
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IN THE SENATE BY THE RULES COMMITTEE
BY REQUEST OF THE
GOVERNOR

Ko\ JII3 3%6
SETtATt-Bitt-NdT-231
IN THE LEGISLATURE OF THE STATE OF ALASKA
TOURTEENTH LEGISLATURE * FIRS5T SESSION
A BILL
Tor an Act entitled: “An Act relating to the taking of fish and game

for subsistence and personal use; and providing
for an effective date,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS, The legislature finds that

(1) the taking of fish stocks and game populations fo**
personal and family consumption and related uses Is essential to
the health, safety, and general welfare of Alaskans domiciled in
rural communities or rural areas in which the taking of fish and
game for such uses 1is a significant part of the economy of the
community area; and

(2) the taking of fish stocks and game populations for
personal, sport, and commercial uses is also of economic and re—
creational 1importance to Alaskans who reside anywhere in the
state
* Sec. 2. AS 16.05.7?fiJ(a) shall be amended to read:

(a) The Board .if Fisheries shall |In accordance with the
Administrative Procedures Act (AS 44.52) adopt regulations per—
mitting the taking of fish resources, unless it determines that
such taking will jeopardize the maintenance of such resource on
a sustained yield basis. At such times, and under such circum—
stances that it is necessary to restrict the taking of fish to
maintain fish stocks on a sustained yield basis, the Board may
allocate the use of these resources among beneficial uses.

Cxcept for regulations adopted under (b) of this section, allo—
cations shall be calculated to achieve conservation of the
resource, be fair and equitable, cmd no use shall receive an
excessive share of the resource with regard to the intended

purpose of the use.



the customary trade, barter, or sharing for personal or family
consumption, for the purposes of this paragraph, "family” means

all persons related by blood, marriage, or adoption, and any person
living within the household on a permanent basis;

* Sec. 4. AS 16.0S.940 is amended by adding a new paragraph to
read;

(23) "personal use fishing” means the taking, fishing for,
or possession of finfish, shellfish, or other fishery resources
by Alaska residents for personal or family consumption, for food,
shelter, fuel, clothing, tools, or transportation, for the making
and selling of handicraft out of nonodible by-products of fish
resources taken for personal or family consumption and for the
customary trade, barter, or sharing for personal or family con—
sumption. The taking of fish for personal use shall be with gill
net, seine, fTish wheel, long line, or similar means defined by the
Board of Fisheries.

* Sec. 5. AS 16.05.940 is amended by adding a new paragraph to
road:

(30) priority use shall mean a use of fish resources that
is not exclusive but shall be preferred. When necessary to assure
maintenance of fish stock on a sustained yield basis or to assure
continuance of subsistence use of such resource priority use shall
mean that reasonable restrictions on a step by step basis shall be
imposed on all beneficial uses of fish resources Including sub—
sistence use. Subsistence use restrictions shall be the last
imposed 1in each step by step restriction.

* Sec. 6. This Act takas effect immediately in accordance with AS

01.10.070(c).



Consistent with the above, the Board shall adopt regulations for

(1) setting apart fish reserve areas, refuges and sanc—
tuaries in the waters of the state over which it has jurisdiction,
subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for
the taking of fish;

(3) setting quotas, bag limits, harvest levels, and sex
and size limitations on the taking of fish;

(4) establishing the means and methods employed in the
pursuit, capture and transport of fish;

(5) establishing marking and identification requirements
for means used in pursuit* capture and transport of fish;

(6) classifying as commercial fish, sport fish,
personal use fish, or predators or other categories essential
for regulatory purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation and stocking
of fish;

(8) investigating and determining the extent and effect
of disease, predation, and competition among fish in the state,
exercising control measures considered necessary to the resources
of the state;

(9) prohibiting and regulating the live capture, posses—
sion, transport, or rr' ..se of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for aquatic plants;

(11) establishing the times and dates during which the
issuance of fishing licenses, permits and registrations and the
transfer of permits and registrations between regtstation areas
is allowed; however, this paragraph does not arp>" to permits
issued or transferred under AS 16,43;

(12) persona.) use fishing.

* Sec. 3. AS 16.05.9(53123) 1is amended to road:

(23) "subsistence uses" means the customary and tradition
uses by rural fIN] Alaska residents of wild, renewable resources for
direct personal or family consumption as food, shelter, fuel,
clothing, j, or transportation, for the making and selling of
handicraft articles out of nonedible by-products of fish and wild—

life resources taken for personal or family consumption, and for
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read:
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AMENDMENT

ed in the HOUSE

TO: CSHB 288 (Res)

after line 18, delete section <-50and insert new bill sections to

Sec. AS 16.05.251(a) is amended to read:

() The Board of Fisheries may adopt regulations it consi
advisable in accordance with tne Administrative Procedure Act (AS 44.-
62) for

D setting apart fis\® reserve areas, refuges and sanctu-—
aries in the » ters of the stat(”® over which it has jurisdiction,
subject to the approval of the legislature;

(2) establishing open and\:losed seasons and areas for the
taking of Tfish; \

(3) setting quotas, bag limits® harvest levels, and sex and
size limitations on the taking of fish;

(4) establishing the means and methods employed in the
pursuit, capture and transport of fish;

(5) establishing marking and identification requirements
for means used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish, [PERSONAL
USE FISH,] or predators or other c”t-0Ocries essential for regulatory
purposes;

(7) watershed and habitat 1improvement, and management,

-1- 4/18/85



conservation, protection, use, disposal, propagation and stocking of
fish;
1

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis—
ing control measures <considered necessary to the resources of the
state;

(9 prohibiting and regulating the live capture, posses—
sion, transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for aquatic plants;

(11) establishing the times and dates during which the
issuance of fishing licenses, permits and registrations and the trans—
fer of permits and registrations between regist ation areas 1is al —
lowed; however, this paragraph does not apply to permits issued or
transferred under AS 16.A3 [;

(12) PERSONAL USE FISHING].

Sec. 6. AS 16.05.940(23) is amended to read:

,23) "subsistence uses" means the customary and traditional
[NONCOMMERCIAL] wuses in Alaska of wild, renewable resources [BY A
RESIDENT DOMICILED IN A RURAL AREA OF THE STATE] for direct personal
or family consumption as food, shelter, fuel, <clothing, tools, or
transportation, for the mailing and selling of handicraft articles out
of nonedible by-products of fish and wildlife resources taken for
personal or family consumption, and for the customary trade, barter,
or sharing for personal or family consumption; in this paragraph

[(A)] "family" means all persons related by blood,

-2- 418185



* Sec.

* Sec.

marriage, or adoption, and any person living within the household
on a permanent basis;

[(B) "RURAL AREA"™ MEANS A COMMUNITY OR AREA OF THE
STATE IN WHICH THE TAKING OF FISH OR WILDLIFE FOR PERSONAL AND

FAMILY CONSUMPTION IS A SIGNIFICANT CHARACTERISTIC OF THE ECONOMY

OF THE COMMUNITY OR AREA;]
7. Section 1 of this Act and AS 16.05.940(28) are repealed.

8. Sections 1 - 4 of this Act takes effect immediately 1iIn accor—

dance with AS 01.10.070(c)-

* Sec.

9. Sections 5 - 7 of this Act take effect January 1, 1986."

-3- 4/18/85



An Act entitled: "An Act relating to the taking of fish and
game for subsistence; and providing for

in effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that
(1) the continuation of the opportunity for
non-wasteful subsistence uses by many Alaskans is important
and in many cases essentialyto their physical, traditional,
cultural, and social existence, and that in certain
instances no Dractical alternat\ive resources or means
are available to replace food, supplies and other items
gathered from fish and wildlife which supply rural residents
dependent on subsistence uses; \\\
(2) in order to protect' subsistence users, and
in order to protect sport and commercial uses of fish and

wildlife, and in order to maintain healthy fish and wildlife

populations available to subsistence, sport and

@



commercial users, it is necessary for the Board of Fisheries

and the Board of Game to have authority, onry*~0tntheTISSSj

fishing“"and hunting seasons and until .-._March-31y=1986>" to*

"“fegu lateL_si”sistgnce~fishing-~and hunting iIn the manner ir,
-“"'which they were-regulated in 1984 *

(©) conservation of fish and wildlife du
the 1985 season and thereafter will be furthered if the
legislature is unhurried in its consideration of complicated
social, political, and biological quest )ns related to
subsistence; by March 31, 1986 the legislature should be
able to consider, after statewide hearings, more complicated
subsistence issues that ca .not be adequately considered in
the remaining days of the first session of the fourteenth
legislature.

* Sec. 2. AS 16.05 is amended by adding a new section to
read:

Sec. 16.05.258. SUBSISTENCE CRITERIA. Until
earch 31, 1986, and in accordance with the Acministrativr
Procedure Act (A.S. 44.62), the Board of Fisheries and the
Board of Game may adopt regulations in order to identify
customary and traditional subsistence uses by Alaskans by
using the criteria set forth in the regulations in effect in
1984 and found at 5 AAC 99.010 and 5 AAC 01.597 and those
criteria are hereby established for the 1985 fishing and
hunting seasons.

* Sec. 3. For the 1985 fishing and hunting seasons, the

2



Commissioner of Fish and Game shall use his authority/ in
AS 16.05.060/ to issue emergency regulations in order to
provide for subsistence as it occurred in 1984; provided
however, that in this instance a biological emergency need
not exist asis otherwise required by AS 16.05.060.

* Sec. 4. Until March 31, 1986, only subsistence uses
specifically recognized and authorized by the Board of
Fisheries orGame have any legal standing.

* Sec. 5. This Act shall take effect immediately in
accordance AS 01.10.070 (c).

(3)
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Letter of Intent for CSHB 288 (Res)
an act relating to the taking of fish and and game for subsistence and
personal use
bv the House Resources Committee
4/15/8"

The purpose of this bill is to authorize the .Alaska Board of Fisheries
and the Alask .Board of Came to adopt regulations identifying
"subsistence uses" of fish stocks and game populations as the boards did
from May 30, 1982 until February 22, 1985.

Pursuant tc this bill the boards will limit the identification of
"subsistence uses™ of fish stocks and game populations to the taking of
such stocks and populations by Alaska residents who are domiciled in
rural communities and rural areas in which the taking of fish stocks or
game populations for personal and family consumption is a significant
characteristic of the economy of the community or area, as determined by
the boards.

This limitation of the definition of "subsistence uses" recognizes that
Alaska is unique, and unlike any of the other forty-nine states, the
economy of many rural communities and rural areas in Alaska is
significantly dependent participation by the residents of these com—
munities in the taking of fish stocks and game populations for personal
and family consumption. Further, the Legislature finds that the general
health and welfare of these citizens is significantly tied to their
participation in these activities.

The boards will be authorized to adopt regulations for identifying
customary and traditional uses by Alaska residents cf those rural
communities and rural areas. It is the intent of the legislature to
preserve the approach to implementing the state"s subsistence law
embodied in 5 AAC 99.010, (as adoptee by the Joint Boards of Fisheries
and Game on May 30, 1982), for identifying subsistence uses on a
community or area basis.

The Legislature finds that implementing the subsistence law is
consistent with the intent of the definition of subsistence hunting and
fishing and personal use fishing contained in House Bill 288 when
criteria such as those outlined below are used to identify customary and
traditional uses of the resource:

(1) a long-term, consistent pattern of use, excluding interruption
by circumstances beyond the user ® control such as regulatory
prohibitions;

(2) a use pattern recurring in specific seasons of each year;
(3) a use pattern consisting of methods and means of harvest which
arc characterized by efficiency and cccrcm.y of effort and cost, and

conditioned by local circumstances;

(4) the consistent harvest and use of fish or game which is near,
or reasonably accessible from, the user % residence;



Letter or Intent for CSHB 288 (Res)
by the House Resources Committee (Continued)

(5) the means of handling, preparing, preserving, and storing fish
or game which has been traditionally used by past generaticr.s, but
not excluding recent technological advances where appropriate;

V6) a use pattern which includes the handing dcwr of knowledge of
fishing or hunting skills, values and lore from generation to
generation;

(7) a use pattern in which the hunting or fishing effort or the
products of that effort are distributed or shared among others
within a definable community of persons, including customary trade,
barter, sharing, and gift-giving; customary trade may include
limited exchanges for cash, but does not include significant
commercial enterprises; a community may include specific villages
or towns, with a historical preponderance of subsistence users, and
encempasses individuals, families, or groups who in fact meet the
criteria described in this subsection; and

(S) a use pattern which includes reliance for subsistence purposes
upon a wide diversity of the fish and game resources of an area,
and which provides substantial economic, cultural, social, and
nutritional elements of the subsistence user®s life.

This legislation establishes that the commercial sale of fish and game
taken for personal and family consumption is prohibited, but does not
preclude the sale of handicraft articles made from, the non-edible by
products taken for such uses. Accordingly, the Legislature intends that
baiter, shari™g and customary trade of 1i<sh or game taken for personal
and family consumption be of a non-commercial nature. This restriction
however, does not apply to the existing limited sale of animal furs by
subsistence users of the resource.

The bill also establishes a statutory definition of "personal use
fishing.” Although sport, commercial and personal use fishing arc not
afforded a statutory priority over each other, the inclusion of a
definition of "personal use" is to indicate that the intent of the
Legislature is to delegate to the Alaska Board of Fisheries adequate
regulatory authority to provide all persons engaged in sport,
commercial, and personal use fishing a reasonable opportunity to
participate in the harvest of Alaska®"s fish stocks.

Adeiheid Herrmann, Co-chairman
House Fesrurces Committee
4/15/85
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STATE OF ALASKA,
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DAVID ELUSKA,

Appellee. [No. 456 - April 12, 1985]

Appeal from the District Court of the State of Alaska,
Third Judicial District, Kodiak, Roy H. Madsen,

Judge.

Appearances: Sarah Elizabeth McCracken, Assistant
Attorney General, Anchorage, and Norman C. Gorsucn,
Attorney General, Juneau, for Appellant. Michael J.
Wall, Assistant Public Defender, Kodiak, and Dana

Fabe, Public Defender, Anchorage, for Appellee.

Before: Bryner, Chief Judge, Coats and Singleton,
Judges.

SINGLETON, Judge.

The state appeals the district court's dismissal ‘of misdemeanor
charges c”ainst David Eluska. Eluska was charged with possessing illegal-

ly taken game in violation of 5 AAC 81.320(6)1and 5 AAC 81.140(a).2

1. For the 1982-83 season, 5 AAC 81.320(6) Ilimited the deer
season in Game Unit 8 to the period between August 1 and January 31 and
imposed the following bag limils:

(Footnote Continued)



Arnrcrnuaimm”mtim

Eluska sought dismissal of the charges on the ground that 5 AAC 31.320(6)
was unenforceable against him because he was a subsistence hunter and
the regulation failed to adequately provide for subsistence hunting. See
AS 16.05.255(b); AS 11.81.220; AS 4*1.62.030.1 Acting District Court
_jdge Roy H. Madsen found that the deer was taken to satisfy the subsis-

tence needs of Eluska and his family and that the regulations which

(Footnote 1 Continued)

Aug. 1 - Jan. 31 Seven deer; however, antlerless
fdeer may be taken only from
September 15 - January 31

2. 5 AAC 81.140(a) provides:

Possession and Transportation. (a) No person may
possess, transport, or place into the possession of
another, any game or parts of game that the person
has taken in violation of AS 16 or a regulation
promulgated thereunder.

3. Alaska Statute 44.62.030 provides:

Consistency between regulation and statute. If, by
express or implied terms of a statute, a state agency
has authority to adopt regulations to implement, inter-
pret, make specific or otherwise carry out the provi-
sions of the statute, no regulation adopted is valid or
effective unless consistent with the statute and reason-
ably necessary to carry out the purpose of the
statute.

Alaska Statute 11.81.220 provides:

All offenses defined by statute. No conduct constitutes
an offense unless it is made an offense

(;) by this title;

(£) by a statute outside this title; or

(3) by a regulation authorized by and Ilawfully
adopted under a statute.

H
Offense™ is defined in AS 11.81.900(b) (33) as:
conduct for which a sentence of imprisonment or fine

is authorized; an offense is either a crime or a
violation.



prohibited him from taking the deer failed to provide adequately for sub-
sistence wuses as required by the enabling statute. AS 16.05.255(b).
Consequently he concluded that the regulation was invalid as applied to
Eluska and dismissed the case. The state appeals, contending that (1)
adequate regulations had been promulgated providing for subsistence use
of game; (2) Eluska lacked standing to challenge state game regulations
because his possession of game was unlawful even if taken for subsistence
uses; and (3) Eluska lacked standing to challenge the state game laws
because he had not exhausted his administrative remedies. (This last
a-gument was first made during oral argument.) We agree with Judge
Madsen’s conclusion that the state regulations applicable to Game Unit 8 do
not on their face makt adequate provision for subsistence hunting. We
therefore recognize "subsistence use" as a defense to the charges brought
against Eluska. In light of the substantial wuncertainty regarding the
proper resolution of the issues presented in this case at the time it was
argued to the trial court, we have decided to remand the case to the trial
court to give the parties an opportunity to litigate Eluska's subsistence

defense as we define it in this opinion.
DISCUSSION

In 1978 the legislature substantially amended, several fish and
game statutes to reflect a policy favorable to subsistence hunting. The
substantive changes were prefaced by the following statement of intent:

The legislature finds I.jat there is a need to
develop a statewide policy on the utilization, develop-
ment and conservation of fish and game resources, and
to recognize that those resources are 'rot inexhaustible
and that preferences must be established among benefi-
cial users of the resources. The legislature further
determines that it is in the public interest to clearly
establish subsistence use as a priority use of Alaska’s

*1



fish and game resources and to recognhize the needs,
customs and traditions of Alaskan residents. ihe
legislature further finds that beneficial use of those
resources by all state residents should be carefully
monitored and regulated, with as much input as possi-
ble from the affected users, so that the viability of
fish and game resources is not threatened and so that
resources are conserved in a manner consistent with
the sustained-yield principle.

§ 1, Ch. 151, SLA 1973 (1973 Temporary and Special Acts and Resolutions).
Prior to the 1978 amendments, AS 16.05.255 did not mention

subsistence, but provided in par':

Regulations of the Board of Came, (a) The Board of
Game may make regulations it considers advisable in
accordance with the Administrative Procedure Act (AS
«44.62) for

(2) establishment of open and closed seasons and
areas for the taking of game;

(3) establishment of the means and methods, employed
in the pursuit, capture and transport of game;

(4) setting quotas and bag Ilimits on the taking of
game

The statute was amended in 1973 by adding a new subsection:

(b) The Board of Game shall adopt regulations in
accordance with the Administrative Procedure Act (AS
44.62) permitting the taking of game for subsistence
uses unless the board determines, in accordance with
the Administrative Procedure Act, that adoption of the
regulations will jeopardize or interfere with the mainte-
nance of game resources on a sustained-yield ' ba .is.
Whenever it is necessary to restrict the taking of game
to assure the maintenance of game resources on a
sustained-yield basis, or to assure the continuation of
subsistence uses of such resources, subsistence use
shall be the priority use. If further restriction is
necessary, the board shall establish restrictions and
limitations on and priorities for these consumptive uses
on the basis of the following criteria:

(1) customary and direct dependence upon
the resource a, the mainstay of one’s livelihood;

(2) local residency; and



(3) availability of alternative resources.*

On May 14, 19S3, when the deer season in Came Unit S was
completely closed, Eluska was found in possession of a freshly Kkilled doe.
He was prosecuted pursuant to 5 AAC 31.320(6) and 5 AAC 31.140(a).
Eluska argued and the trial court found that application of 5 AAC
81.320(6) to Eluska would be inconsistent with the requirements of AS
16.05.255(b) because the regulations governing hunting in Game Unit 3
made no specific provision for subsistence use. Eluska argued that
nothing short of regulations which expressly distinguish between
subsistence and sport hunting will satisfy section (b) of AS 16.05.255.
On appeal, the state argues that the regulation need not expressly provide
for subsistence uses and that the regulation in this case makes adequate
provision for subsistence hunters. The clear language of the statute, the
state continues, provides that the Board shall adopt regulations "permit-
ting" the taking of game for subsistence wuses, not that it must adopt
special "subsistence regulations.” Thus, where a hunting sp3son can
accommodate hunting opportunities for all user groups without infringing
upon the continuation of subsistence uses, that season is consistent with
the state's subsistence law and need not be specially designated as a
"subsistence" season. It was incumbent upon Eluska, the state concludes,

to show that a six-month season and a seven-deer limit was insufficient to

4. The legislature also established a section on subsistence
hunting and fishing within the Department ot Fish and Game, and provided
a procedure for creating "subsistence hunting areas," where subsistence is
the only use. See AS 16.05.090(c) (creating a subsistence section within
the Departmentof Fish and Game); AS 16.05.094 (defining the duties of
the subsistence section); AS 16.05.257 ‘'providing for the creation of
"subsistence hunting areas"); AS 16.05._ 9(23) (defining "subsistence
uses").

2%



meet "subsistence uses" before he could prevail on his motion to dismiss.5
Since there is nothing in the record indicating that there were insufficient
deer in Game Unit 8 to meet all needs, including both sport hunting and
subsistence uses, the state contends it was unnecessary for the Board to
adopt any specific subsistence regulations, and therefore the trial court
erred in finding that prosecution of Eluska under 5 AAC 81.320(6) and 5
AAC 81.140(a) was inconsistent with the enabling statute.

We believe that the parties' reliance on AS 44.62.030 obscures
rather than illuminates the present controversy. The regulations in ques-
tion are similar to regulations which were passed before the enactment of

AS 16.05.255(b) and were apparently enacted under the authority granted

in AS 16.05.255(a). They are clearly not inconsistent with the first
subsection of the statute. Given the substantial burden that aparty
challenging an administrative regulation on inconsistency grounds must

sustain, we are satisfied that Eluska has not proved that 5AAC 81.320(6)

5. The state finds support for its position in a series

attorney general opinions and in the legislative history of the Alaska
National Interest Lands Conservation Act (ANILCA) P.L. 96-437, 94 Stat.
2371 (1980), particularly in section 804 (codified at 16 U.S.C. § 3114
(1982)). The state points out that the federal statute was intentionally
patterned after Alaska's subsistence law and provides virtually identical
language to that found at AS 16.05.255(b). H.R. Rep. No. 96-97, Part 2,
96th Crng., 1st Sess. 191 (1980). The legislative history of section 804
specifies that:

If a particular fish or wildlife population in a particu-
lar area is sufficient to sustain harvest by all persons
engaged in subsistence and ether uses, restrictions on
taking for nonsubsistence uses are not required by
this section.

Jd at 193. But see Madison v. Alaska Department of Fish and Game,
Pm2d , n.13, Op. No. 2911 at 23-24 n.13 (Alaska, February 22,
1985) (rejecting an interpretation of the terms "customary and traditional”
derived from ANILCA).

(o)



and 5 AAC 31.140(a) are on their face necessarily inconsistent

statutory requirements of subsection (a), since, as the state poil

is at least conceivable that sufficient deer existed on Kodiak Islanc to meet
all subsistence needs despite the bag Ilimits, seasons and other restrictions
set bv the regulations. But cf. Madison v. Alaska Department of Fish and
Game, P.2d n.9, Op. No. 2911 at 12 n.9 (Alaska,
February 22, 1935) (holding Board of Fisheries regulations defining sub-
sistence fisheries inconsistent with AS 16.05.940(22), (23), and 16.05.-
251(b), which define "subsistence fishing’ and ‘"subsistence uses," and
require the Board to adopt regulations permitting subsistence fishing).

This conclusion does not resolve the case, however, because we
agree with the trial court that a proper resolution of this case requires
consideration of AS 16.05.255(b) as well as AS 16.05.255(a). We must
determine what the 1973 legislative enactment required the Board to do and
then determine whether the Board properly carried out the legislative
mandate. Finally, if the Board has not followed the legislative directive,
we must determine what effect its failure would have on Eluska's prosecu-
tion. Having considered the record and the parties’ arguments, we
conclude that by enacting subsection (b) of AS 16.05.255, the legislature

n
required the Board of Game to adopt specific regulations "permitting 5the

6. The state’s suggestion that the regulations "permitted’
subsistence hunting to the extent that they did not prohibit it outright
exhibits a misunderstanding of the statute. As- the supreme court pointed
out in Madison, P.2d _at . Op. No. 2911 at 15-17 (in discussing the
two-tier regulation established in the statute), the-~-BnarH may nnt- rpgfrjr+"
subsistence hunting at all in an area in which sport or commercial hunting

iT~permilted..~I_EYen if~~sport~a nd-comnferciatli u~-ntLag_ace_totally—fim In h.t-arj
at all times in an ar,ea,_ lha—Board Js still prpohibited from restricting
subsistence hunting unjess the Board_specifically”“fmds that unrestricted

(Footnote Continued)



taking of game for subsistence uses. No such regulations werr
governing Game Unit 8 Consequently, we are required to reco*,.
"subsistence” defense to prosecutions under regulations adopted in

accordance with AS 16.05.255(a) in order to carry out the Ilegislative

intent.

(Footnote 6 Continued)

subsistence hunting would____interfere with sustained vyield. |d. In the
absence of evidence that all other hunting was prohioiteT: in an area and
that m addition subsistence hunting was restricted solely ror
sTistained-yiela purposes, any attempt tn punish a subsisranee use as a
violation of a hunting regulation.is-suso-act.

In reaching these conclusions we stress that we do not decide
nor do we read Madison as deciding bright line rules for differentiating

between subsistence uses, sport uses, and commercial uses. In fact the
supreme court pointed out that a commercial fisherman might well be a
subsistence user when he fishes for personal consumption. By the same

token many men and women who think of themselves as sporthunters may
well find that their taking satisfies the statutory definition ofa "sub-

sistence use.” AS 16.05.940(23). It may be that most "sport hunting™”
qualifies as"subsistence hunting." We express no opinion on this ques-
tion. It was precisely because the legislature believed that the rights of

the various groups could only be determined through an understanding of
the history of hunting in Alaska that the Board was given the power to
interpret the statute and to promulgate regulations establishing a reasoned
basis for distinguishing subsistence uses from sport uses and commercial
uses. The Board's default in meeting this obligation leaves us with the
problem faced today.

Finally, we do not read the supreme court's discussion of the
legislative history regarding the use of the term "customary and tradi-
tional"™ as constituting an implicit finding that the statute is somehow void
as a discrimination against outsiders and newcomers. See Madison,
P.2d at __, Op. No. 2911 at 20-21. We assume thatthe Board will be
able to adopt regulations adequately answering the questions left open by
this case and Madison without violating state and federal equal protection
guarantees. See Zobel v. Williams, 457 U.S. b55,60-61, 102 S. Ct 2309,
2312-13, 72 L.Ed.2d 672,677-73 (1932) (when astate distributes benefits
unequally between past residents and newcomers the distinctions it makes
are subject to scrutiny under the Equal Protection Clause of the
Fourteenth Amendment); cf. Alaska Constitution art. VII1I (establishing
limitations on state regulation of hunting and fishing).



l. Legislative Mandate

We believe the Board’s duty to publish regulations pursuant to
AS 16.05.255(b) to have been mandatory. See Sisters of Providence in
Washington, Inc. v. Department of Health and Social Services, 643 P.2d
970, 977-78 (Alaska 1982); Mukluk Freicht Lines. Inc. v. Nabors Alaska
Drilling, Inc., 516 P.2d 408 (Alaska 1973); United States Smelting,
Refining and Mining Company v. Local Boundary Commission, 439 P.2d 140
(Alaska 1971). Our conclusion that the legislature intended a mandatory
responsibility is based on two factors. First, the legislature uses the
word "shall" which is mandatory language. See 1A C. Sands, Sutherland
Statutory Construction § 25.04 (4th ed. 1972); 2A C. Sands, Sutherland
Statutory Construction 8§ 57.03 (4th ed. 1973). Second, the language of
the statute, construed in light of its legislative history, demonstrates a
legislative intention to have the Board of Game pass meaningful subsistence
regulations. While the statute does not specifically state whether the
regulations must be separate and clearly distinguishable from tne regula-
tions adopted pursuant to AS 16.05.255(a), it does require that provision
for subsistence hunting must be made somewhere in the regulations.7

When Chapter 151, SLA 1978 was being considered in the legisla-
ture, the Special Committee on Subsistence issued a letter of intent which

provided in part;

7. Cf. Madison, _ P.2d at _ , Op. No. 2911 at 7, 16-17
(state may no longer allocate for subsistence uses at its discretion
pursuant to AS 16.05.251(a), nor may state permit sport or commercial
hunting in any area where subsistence hunting is restricted; even in those
areas where sport and commercial hunting are totally prohibited,
subsistence hunting may not be restricted unless the Board finds that

(Footnote Continued)



Letter of

This bill is intended to provide a coordinated plan
for clarifying what subsistence use of fish and game i;
and for documenting subsistence uses so that they can
be integrated into fish and game management planning.
This bill also provides a legislative framework for the
State's policy of recognizing subsistence as the prior-
ity use of fish and game.

Sections six and seven: These two sections, [AS
16.05.251(b) and .255(b)] v hich are virtually identical
for the Boards of Fisheries and the Board of Game,
are intended to statutorily set out the priority given
to subsistence use of fish and game resources. While
there are presently regulations for subsistence fishing,
there is no mechanism for the promulgation of subsis-
tence hunting regulations except with tne creation of
subsistence hunting areas pursuant to A.S. 16.05.257.
Section seven would allow for these regulations so that
subsistence hunting could be distinguished by separate
regulations from sports hunting. Further, these
sections set *orth a priority of users if restrictions are
needed because of the unavailability of resources.
The priority list is an attempt to insure that those
with the most dependence upon the fish and game
resources are the last to be restricted.

If there is a need to restrict the taking of fish or
game in order to avoid damaging the fish stocks or
game populations, or in order to assure that subsis-
tence users may continue to take fish or game, it s
the intent of the Committee that sports or commercial
use be restricted before subsistence use. If these
restrictions are inadequate, restriction of subsistence
use as well is authorized based upon the dependence
on the resource, the local residence of the subsistence
users, and the availability of alternate resources. It
is the intent of the Committee that decisions and
determinations by the Board of Fisheries and the
Board of Game will be subject to complete public
scrutiny and that reasons will be given for .any action
or any failure to act.

Intent, Special Committee on Subsistence, 2 House Journal

1155 (1973).

(Footnote 7 Continued)

limitation
purposes).

1154,

on subsistence hunting is necessary for sustained-yield
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The Committee's letter is entitled to substantial weight in deter-

mining the legislative intent in enacting the statutes. See Madison,
P.2d at , Op. No. 2911 at 12-19; 2A C. Sands, Sutherland Statutory
Construction § 43.07 (4th ed. 1973). It indicates that the legislature

intended the statute to change the existing system which did not provide a

mechanism for establishing separate subsistence regulations.
Board's Inaction

The Board of Game has not promulgated a specific regulation
governing subsistence hunting in Game Unit 8 nor has it made spec:fic
provisions for a subsistence defense or exception to prosecutions under
regulations adopted pursuant to AS 16.05.255(a). The time that has
elapsed from 1973 to the present has provided more than adequate
opportunity for the Board to carry out its statutory responsibility.
Consequently, we conclude that the Board has failed to carry out its
responsibilities and, under the authority of United States Smelting, 439
P.2d at 141-42, dismissal of Eluska's prosecution might have been justified.
We believe the supreme court's comments regardingthe Local Boundary
Commission in United States Smelting are particularly appropriate to this
situation:

In our view the Local Boundary Commission has

had sufficient time to discover' sensib!, principles per-

taining to the changing o( Ilocal boundaries. Permit-

ting continued failure on the commission's part to

promulgate standards for changing local boundary lines

can no longer be justified by the need for further

experience. Since uncLr AS 44.19.260(a) the legisla-

ture required the commission to develop standards in

order to recommend boundary changes, and the

commission had not developed standards prior to the

Nome annexation proceedings, we hold that the commis-

sion lacked the power to recommend the Nome

boundary changes in question. To do otherwise would
be to condone the commission’s nonobservance of a

bo-11-



valid legislative prerequisite to the exercise of the
commission’s discretion in matters of local boundary
changes.

439 P.2d at 142 (footnotes omitted).
1. "Subsistence" Defense

We decline to affirm the dismissal of the prosecution, however,
because we believe the statute interpreted in light of its legislative history
suggests an alternate remedy which adequately balances the rights of
Eluska and those similarly situated to engage in subsistence hunting and
the state's legitimate interest in protecting the fish and game resources of
the state. In the absence of specific regulations governing subsistence
hunting applicable to Game Unit 8 we hold that Eluska was entitled to rely
on a "subsistence” defense to prosecution under regulations implementing
AS 16.05.255(a). We are guided in this decision by our supreme court s
decision in Frank v. State, 604 P.2d 1063 (Alaska 1979). Frank was
convicted for illegally taking and transporting a moose. He defended on
the ground that the moose was necessary for a funeral potlatch which was
an expression of religious belief and that prosecution operated to abridge
his freedom of religion. The supreme court agreed and ordered dismissal
of the complaint. Having found that the use of moosemeat in funeral
potlatches was a necessary requirement of Frank's religious beliefs and
having concluded that the state failed to prove a countervailing public
policy, the court adopted the exemption in question. While Eluska's rights
are based on a statutory protection of subsistence hunting, rather than a
constitutional protection of religious freedom, we believe the same approach

is in order.



In the absence of appropriate regulations,9 we believe that the
best way to accommodate Eluska's statutory right to subsistence hunting
and the state’s right to reasonably protect the state's game resources is to
judicially recognize a defense for subsistence hunting. We therefore hold
that when the trial court concludes, as a matter of law, that hunting
occurs in an area inwhich the statehas not adopted regulations pursuant
to AS 16.05.255(b) providing for subsistence uses and recognizing the
subsistence priority, conduct which would otherwise be a violation of a
regulation adopted pursuant to AS 16.05.255(a) restricting hunting is
justified as a "subsistence use" if the person whose conduct is alleged to
have constituted hunting in violation of the regulation believed he or she
was taking the game for subsistence uses (see AS 16.05.940(23)) and was
not aware of and did not consciously disregard a substantial and unjustifi-
able risk that his or her taking was not asubsistence use of the game
taken. (See AS 11.31.900(a)(3) defining the mental state "recklessly.")
We use the term "defense" as it is defined in the revised criminal code,
AS 11.31.900(b)(15):

"defense", other than an affirmative defense, means

that
(A) some evidence must be admitted which places

in issue the defense; and

8 The defense recognized in this opinion exists only to the

extent that the state has not adopted detailed regulations providing for
subsistence hunting within an area. Such regulations when and if adopted
would have the additional effect of guarding against abuses and would aid
in record keeping to determine the true impact of subsistence hunting
upon game management. See Frank v. State, 604 P.2d 1063, 1075 (Alaska
1979). Where the state hasadopted valid regulations recognizing the
subsistence priority they would becontrolling and the defense recognized

here would no longer apply. Whether given regulations are valid s of
course a question of administrative lawfor the court not a question of
adjudicative fact for the jury. Cf. Madison, p.2d at , Op. No.

2911 at 13-15; Kelly v. Zamarello, 486 P.2d 906, 917 (Alaska 1971).

-13-



(B) the state then has the burden of disproving
the existence of the defense beyond a reasonaole
doubt.

In order to permit a pretrial dismissal of charges where app-o-

priate3 and avoid delay in presenting such a defense, we will require a

9. We recognize that a statute which defines an offense

terms which require reasonable men and women to guess at its meaning is
constitutionally invalid. State v. Rice, 626 P.2d 104, 109-10 (Alaska

1981). A statute which clearly defines an offense may nevertheless be
constitutionally infirm, if exceptions or defenses are recognized but their
scope is unclear. A potential subsistence user must be able to determine

before he or she hunts whether the hunt will comply with the law before
he or she can be subjected to criminal prosecution for his or her hunting.
Uncertainty regarding a person’s rights may discourage him or her from

subsistence hunting thus indirectly accomplishing a result which the
legislation sought to prevent. We addressthe problem of "fair notice”™ in
three ways. (1) Wedepart from ordinary practice and permit a defendant

to obtain a pretrial judgment of acquittal in an appropriate case. While
summary judgments are recognized in the civil rules we have never recog-
nized such a procedure before in criminal cases. Nevertheless, we believe
it appropriate in this type of case to insure that subsistence hunters are
not put to the cost and uncertainty of a jury trial in those cases in which
the state will clearly be unable to disprove the subsistence defense, The
pretrial judgment of acquittal will thus serve the screening function serve2d
by a grand jury proceeding or preliminary hearing in felony cases. (L)
We establish a mensrea of recklessness to insure that only those who
recklessly hunt in bad faith will be subject to prosecution. (3) Finally,
we define the exception as a defense rather than an affirmative defense to
insure that the state must prove guilt beyond reasonable doubt by con-
vincing a jury that the hunting in question was not a subsistence use. We
stress that our recognition of the defense is required by the state's failure
to comply v/ith the statutes by adopting appropriate regulations. Should
the state remedy this deficiency then the defense would no longer be
applicable.

We have considered making the defense one for the court by
analogy to entrapment. See Yates v. State, 631 P.2d 1362, 1363-64
(Alaska App. 1934). Since the purpose of the defense is to substitute for
regulations which would give guidance to those to be affected, a strong
argument can be made for judicial decisions on a case-by-case basis that
would have precedential value. See Yates at 1364, citing People v. Moran,
463 P.2d 763, 769 (Cal. 1970) (Traynor, C.J., dissenting). Nevertheless,
we are satisfied that juries are in a particularly appropriate position to
evaluate the subsistence defense. We have also considered and rejected
making "subsistence use” an affirmative defense. AS 11.31.900(b)(1). We
are satisfied that an affirmative defense would inappropriately distribute

(Footnote Continued)



party intending to rely upon a suosistence defense to make a preliminary
showing a reasonable time before trial. In a pretrial order the court may
establish procedures, including time limits, for raising the defense.
Failure to give notice of the defense before trial or in the manner pre-
scribed in the pretrial order may, unless excused for good cause, result
in the forfeiture of the defense. See Alaska R. Crim. P.12(b)(3), 12(e),
and 16(f)(3). See also Davis v. United States, 411U.S. 233, 93 S. Ct.

1577, 36 L.Ed.2d 216 (1973).

A defendant desiring a pretrial dismissal of the prosecution may
make a preliminary showing which should consist of some evidence, which
may be in affidavit form, that he believed in good faith that, under all of
the circumstances which he understood to exist, his hunting constituted a

subsistence use of the animal or animals taken. ;0

(Footnote 9 Continued)

the burden of proof in light of the Board's failure to enact regulations
giving appropriate guidance as it was required to do by AS 16.05.255(b).

10. Subsistence use is defined in AS 16.05.940(23) s follows:

"subsistence uses" means the customary and tra-
ditional uses in Alaska of wild, renewable resources
for direct personal or family consumption as food,
shelter, fuel, clothing, tools, or transportation, for
the making and selling of handicraft articles out of
nonedible by-products of fish® and wildlife resources
taken for personal or family consumption, and for the
customary trade, barter or sharing for personal or
family consumption; for the purposes of this para-
graph, family means all persons related by blood,
marriage, or adoption, and any person living within
the household on a permanent basis.

"Customary" and "traditional™ are not further defined in the statute and
therefore must be given their common meanings. AS 01.10.040. "Cus-
tomary means according co custom, the wusual way of doing something.
See Oxford American Dictionary 156 (1930). "Traditional” means according
to tradition, a custom handed down from generation to generation

(Footnote Continued)
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The statute only requires the state to provide for subsistence
hunting. If the state has enacted ragulations making adequate provision
for subsistence hunting then the defense we have recognized would net
exist. Consequently, if the defendant has made his preliminary showing,
then the state should be given an opportunity to establish, if possible,
either that the regulations which defendant allegedly violated did not in
fact "restrict" the taking of game, AS 16.05.255(b), because, e.g., it was
a regulation of time, place and manner that did not significantly impact or
impair subsistence use or, alternatively, that any restriction on subsis-
tence use recognized subsistence priority and was intended to proteel.
sustained vyield. "We interpret the term ”restriction” to mean any signifi-
cant impairment_of_subsistence-uses___ AS 16.05. 255 (b))~

If, after hearing the evidence, the court is satisfied that a
reasonable jury could not find guilt beyond reasonable doubt, i.e., there
must be a reasonable doubt whether the defendant's taking constituted a
subsistence use, the prosecution should be dismissed. If reasonable men
and women could differ, the defense should be submitted to the trier of

fact with appropriate instructions setting out the statutory definition of

(Footnote 10 Continued)

especially without writing, a long established custom or method of
pro dure. at 728. But see Madison, __ P.2d at , Cp. No. 2911

?6 customary and traditional” should be defined in accordance with
Ieglslatlve history. The words "customary and traditional" serve as a
guideline to recognize historical subsistence wuse by individuals, both
native and non-native Alaskans. In addition, subsistence wuse is not

strictly limited to rural communities.

-16-



subsistence use,]l the requisite mens rea, 12 and the appropriate burden
of proof. AS 11.Sl .900(b) (15) (B). 13

Since the issues presented by the defense of subsistence involve
mixed questions of fact and law which have not been addressed by the
trial court, it is necessary for wusto remand this case for further
proceedings.

Thiscase is REMANDED to the superior court fortrial of

Eluska's subsistence defense.1?*

11. See note 10 suora.

12. "Reckless." See note 9 suora.

13. See note 9 supra.

14. The opinion in this case was undergoing final editing at the

time the supreme court issued its decision in Madison. The draft has been
adapted to reflect our understanding of Madison. We recognize that future
lit;gation will serve to clarify and refine both this decision and Madison.

-17-
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STATUTES RELIED ON

AS 01.10.040

Words and phrases. Words and phrases shall be
construed according to the rules of grammar and according
to their common and approved usage. Technical words and
phrases and those which have acquired a peculiar and
appropriate meaning, whether by legislative definition or
otherwise, shall be construed according to- the peculiar
and appropriate meaning.

AS 16.05.094:

Duties of section of subsistence hunting and fishing.
The section of subsistence hunting and fishing shall

(1) compile existing data and conduct studies to
gather information including data from subsistence
users, on all aspects of the role of subsistence
hunting and fishing in the lives of the residents of
the state;

(2) quantify the amount, nutritional value, and
extent of dependence on food acquired through
subsistence hunting and fishing?

(3) make information gathered available to the
u(tj)!ic, appropriate agencies, and other organized
odies;

(4) assist the department, the Board of
Fisheries, and the Board of Game in determining what
uses ,/f fish and game, as well as which users and
what methods, should be termed subsistence uses,
users, and methods;

(5) evaluate the impact of state and federal
laws and regulations on subsistence hunting and
fishing and, when corrective action is indicated,
make recommendations to the department;

(6) make recommendations to the Board of Game
and the Board of Fisheries regarding adoption,
amendment and repeal of regulations affecting
subsistence hunting and fishing;



@) participate otiter dicvisions in the
preparation of statewide nd regional management
plans so that these plar reorganilze and incorpora te
the needs of subsistence users of fish and game.

AS 16.05.251

Regulations of the Board of Fisheries.

(b)The Board of Fisheries shall adopt
regulations in accordance with the Administrative
Procedure Act (AS 44.62) permitting the taking of
fish for subsistence uses unless the board
determines, in accordance with the Administrative
Procedure Act, that adoption of the regulations will
jeopardize or interfere with the maintenance of fish
stocks on a sustained-yield basis. Whenever it is e
necessary to restrict the taking of fish to assure
the maintenance of fish stocks or, a sustained-yield
basis, or to assure tne continuation of subsistence
uses of such resources, subsistence use shall be the
priority use. If further restriction 1is necessary,
the board shall establish restrictions and
limitations on and priorities for these consumptive
uses on the basis of the following criteria:

(1) customary and direct dependence upon
the resource as the mainstay of one's
livelihood:;

(2) local residency; and

(3) availability of alternative resources.

AS 16.05.940
Definitions. In this chapter

(17) "subsistence " means the taking,
fishing for, or possession of fish, shellfish, or
other fisheries resources for subsistence use with
gill net, seine, fish wheel, long line, or other
means defined by the Board of Fisheries;

(26) "subsistence uses" means the customary and
traditional uses in Alaska of wild, renewable
resources for direct personal or family consumption
as resources for direct personal or family



consumption 3b food, shelter, fuel, clothing, tools,
or transportation, for the making and selling of
handicraft articles out of nonedible oy-products of
fish and wildlife resources taken for personal or
family consumption, and for the customary trade,
barter or sharing for personal or family consumption:
for the purposes of this paragraph, "family" means
all persons related by blood, marriage, or adoption,
and any person living within the household on a
permanent basis.

AS 16.35.54]) - pre-1978

"Subsistence fishing": the taking, fishing for or
possession of fish, shellfish, or other fishery resources
fcr oersonal use and not for sale or barter, with gill
net, seine, fisn wheel, long line, or other means as
defined by the Board.

AS 44.52.313

Agency Meetings public, (@) AIll meetings of a
legislative body, of a board of regents, or of an
administrative body, board, commission, committee,
subcommittee, authority, council, agency, or other
organization, including subordinate units of the above
groups, of the state or any of its political subdivision,
including but not limited tc municipalities, boroughs,
school boards, and all other boards, agencies, assemblies,
councils, departments, divisions, bureaus, commissions nr
organizations, advisory or otherwise, of the state or
local government supported in whole or in part oy public
money or authorized to spend public money, are opento the
public except as otherwise provided oy this section.
Except when voice votes are authorized, the vote shall be
conducted in such a manner that the public may know the
vote of each person entitled to vote. This section does
not apply to any votes required to be taken to orgainze
the afore-mentioned bodies.

(b) If excepted subjects are to be discussed at a
meeting, the meeting must first be convened as a public
meeting and the question of holding an executive session
to discuss matters that come within the exceptions
contained in (c) of this section shall be determined by a
majority vote of the body. M subjects may be considered
at the executive session except those mentioned in the

Vi



motion calling for the executive session unless auxiliary
to the main question. No action may be taken at the
executive session.

_ (c) ~ The following excepted subjects may be discussed
in an executive session:

(1) matters, the immediate knowledge of which
would clearly have an adverse effect upon the
finances of the government unit;

(2) subjects that tend to prejudice the
reputation and character of any person, provided the
person may request a public discussion;

(3) matters which by law, municipal charter, or
ordl nance are required to be confidential.

(d) This section does not apply to

(1) sudicial or quasi-judicial bodies when
holding a meeting solely to make a decision in an
adjudicatory proceeding;

(2) juries;

(3) parole or pardon boards;

(4) meetings of a hospital medical staff; or

(5) meetings of the governing body or any
committee of a hospital when holding a meeting solely
to act upon matters »f professional qualifications,
privileges or discipline.

~(e) Reasonable public notice shall be given for all
meetings required to be open under this section.

(f) Action taken contrary to this section is void.
AS 44.62.312:

State policy regarding meetings, (a) It is the policy
of the stare that

(1) the governmental units mentioned in AS
44.62.310(a) exist to aid in the conduct of the

VI 1



people®s business;

(2) it is the intent of the law that actions of
those units be taken openly and that thei:*
deliberations be concucced openly;

(3) the people of -his state do not yield their
sovereignty to the agencies which serve them;

(4) the people, in delegatin% authority, do not
give their public servants the right to tr.tide what
IS good for the people tc know and what is nou good
for them to know;

(5) the people's right to remain informed shall
be protected so that they may retain control over the
instruments they have created.

_ (0) AS 44.62.313 (c)(1),1 shall be construed narrowly
in order to effectuate the policy stated in (a) of this
section and avoid unnecessary executve sessions.

AS 44.62.330:

ga) The procedure of the state boards, commissions,
and officers listed in tnis subsectin or of their
successors by reorganization under the constitution shall
be conducted under AS 44.62.330 - AS 44.62.630. This
procedure, including, but not limited to, accusations and
statements of issues, service, notice and time and place
of hearing, subpoenas, depositions, matters concerning
evidence and decisions, conduct of hearing, judicial
review and scope of judicial review, continuances,
reconsideration, reinstatmsnt or reduction of penalty,
contempt, mail vote, oaths, impartiality, and similar
matters shall be governed by this chapter, notwithstanding
similar provisions in the sratutes cealing with the state
boards, comm ssions, and officers listed. Where
indicated, t.-.e procedure that shall be conducted under AS
44.62.330 - 44.62.630 is limited to named functions of the
agency

(40) Board of Fisher es

Vill
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AS 44.62.637:

Impartiality. The functions of hearing officers and
those officers participating in decisions shall be
conducted in an impartial manner with due regard for the
rights of all parties 3nd the facts and the law, and
consistent with the orderly and prompt dispatch of
proceedin%s. These officers, except to the extent
required for the disposition cf ex parte matters
authorized by law, shall not engage in interviews with, or
receive evidence or argument from, a party, directly or
indirectly, except upon opportunity for all other parties

to be present. Copies of all communications with these
officers shall be served upon all parties.

REGULATIONS RELIED ON

5 AAC 01.597

CHARACTERISTICS OF SUBSISTENCE FISHERIES. (a) The
Board of Fisheries finds that certain customary and
traditional practices and procedures associated with the
utilization of fish in the Cook Inlet Area can be used to
identify subsistence uses. Based on testimony to the
board, the following characteristics are those that should

be evaluated in the identification of subsistence
fisheries:

(1) a long-term, stable, reliable pattern of use
and dependency, excluding interruption generated by
outside circumstances, e.g., regulatory action or
fluctuations in resource abundance;

(2) a use pattern established by an identified
community, subcommunity or group having preponderant
concentrations of persons showing past use;

(i) a use pattern associated with specific
stocks and seasons;

(4) a use pattern based on the most efficient

and productive gear and economical use of time,
energy and money;

(5) a use pattern occurring in reasonable
geographic proximity to the primary residence of the
community, group or individual;



(6) ng in locations w th
to the resources;

~(7) a use pattern which ncludes a history of
traditional modes of handing, oreoaring and storing
the product without precluding recent technological

advances;

(3 a use pattern wnich ncludes the
Intergen of activities and
skills;

(9) a use pattern in which the effort and

products are distributed on a community and family
basis including trade, bartering, sharing and
gift-giving; and

(19) a se pattern which includes reliance on
subsistence taking of a range of wild resources in
proximity to the community or primary residency.

(b) The board will identify established geographic
communities which may be participating in a subsistence
system. The board will then apply all of tne
characteristics in (a) of this section to the communities
and to subcommunities, groups and individuals within the
communities to determine which uses are customary and
traditional and therefore, which communities are eligible
for the subsistence priority.

(c? For purposes of this section, a "community" is
generally considred to be several households of full-time
residents who all reside in a specific geographic area
because of common interests. (Eff. 4/14/82, Rec. 82)

5 AAC 99,020 Definitions.

In this chapter, "rural™ means outside the road
connected area of a borough, municipality, or other
community with a population of 7,000 or more, as
determ.ned by the Alaska Deoartment of Community and
Regional Affairs. (Eff. 5/30/32, Reg 82)



STATEMENT OF ISSUES
The issues under consideration have been set out in the
Opening and Responsive Briefs of the parties. This RepLy will
deal with the points raised in the State and Intervenor's
briefs. The argument heading in this Reply refers to the issue
discussed under that heading. All arguments in this reply have
been dealt with and described in the Statement of Issues in the

Opening and Responsive Briefs.



ARGUVENT

"A word is noc a crystal, transparent or
unchanged, it is the skin of a living thought and
may vary greatly in color and content according to
the circumstances and cime in which it is used.”
Mr. Justice Holmes in Towne v Eisner, 245 IS
418, 425 (1918)

. LEGISLATIVE [INTENT

Gjosund and Madison (hereinafter Plaintiffs) will try to
clarify the primary issues in this case and deal with the legal
arguments countering and supporting these issues in subsequent
parts of this reply.

With time for reflection and a renewed and hopefully
clearer examination of the heart of this controversy, it
appears that much has been done about nothing. If this Court,
independent of the Board's interpretation, examines AS
16.05.251(b) and AS 16.05.940 (17) and (26), this conclusion
will result. It will not be because of any reference to newlj'
discovered insights into applicable legal standards, but by
macroscopic view of the acknowledged history and bias of the
Board of Fisheries in dealing with subsistence fishery issues.
(Intervenor's brief, page 3, 18 and 37 through 46 and
Plaintiff's opening brief.)



Plaintiffs will attempt to minimize repetition by
referencing to earlier triefs.

Plaintiff's position regarding the subsistence legislation
is that the intentions of the state legislature were
permissive, protective and inclusive. The legislature wanted
to maintain and protect the status quo regarding subsistence
uses in the state of Alaska. The subsistence bill also
reflects a delineation and expansion of uses by including some
uses, such as barter and trade, which were not included in the
pre-1978 subsistence use definition. To argue that inclusion
of the words 'customary and traditional usel instead of
'‘personal use' was intended to be restrictive, narrowing and
exclusive ignores the plain and simple meaning of the words
used as well as every legislative and legislator's statement of
intent.

An objective view of legislative intention shows an
Intention to maintain and protect the usual uses by ‘'all Alaska
residents," 'native and non-native' by setting out in
particular what those usual uses are. Subsistence use now
means and includes, in particular, uses for food, shelter,
clothing, tools or transportation and what had been excluded
before, customary trade and barter. (Compare AS
16.05.940(17(26) with the pre-1978 AS 16.05.940(17)).

The new legislative statement is more inclusive than the



focmec, 'which concained means and uses in one statute, and
excluded sale and batter from personal use. The subsistence law
was passed to force the Board, by statutory enactment, to
protect subsistence use. The lecistlature felt that the 1973
policy statement of tne Commiss..cner of Fish and Game was

neither adequate nor sufficient legal justification for
protecting subsistence uses because the Board had failed to
protect subsistence users where competition existed in the
fishery with other user groups.

" There are other individual examples of the
failure of the Board to protect supsistence use
in lignt of competing uses. In summary,
however, the subsistence law was passed to
enable the 3oard to provide for subsistence use
during times of resource shortage and intense
competition and to make certain that the Board
took care of subsistence use orior to allowing
other uses of these important economic resources
... .In the same way reliance upon the 1973
policy statement of thi Commissioner and Board
was not deemed adequate. First, this policy
did not provide tne legal justification for
protecting subsistence uses and, in the
generally '..eld view in rural Alaska, was only a
policy statement which the Board could point to
without implementing it with any substantive
measures. Be that as it may, all the
subsistence law did was to codify this policy in
order that its intent be enforceable rather than
subject to the whims of the resource managers
....While this is only one example of the~Board
of Fisheries proclivities when ‘left with its
own devises' it is a clear indication of what
fate is in store for subsistence users in highly
intensive competitive fisheries and hunting
situations, where there is no protection
guaranteed by statute™, (page 44, 45 - Draft
Report of Special Committee on Subsistence. G
file 32, page 13-221, Appendix BB) (emphasis



added)
The cases involving the Board of Fisheries (except the first
Gjosund case (1977)) arose subsequent to the passage of the
subsistence bill in 1978. These cases evidence the Board's
approach to the Cook Inlet subsistence fishery.

The legislature must have been aware of the Cook Inlet
Management Plan adopted by the Board in 1977, which omitted any
consideration of subsistence. That plan was the subject of
KPFCA v State, 628 P2d 897 (Alaska 1981) and was another
impetus to upgrading the 1973 policy into legislation.

Tyonek v Alaska Board of Fisheries, 3An 80-3073, occurred
after 1978 when the Board was fully aware of the particular
wording and directon of the subsistence bill. However, they
completely ignored the village of Tyonek which, for the past 15
years, had not been able to fish legally for King Salmon. After
the stock recovered, the sports and commercial users were
allowed to fish. Obviously Tyonek would be considered a
subsistence user without any discussion. However, court action
was still necessary. Through a Superior Court Order the Board
enfranchised the village of Tyonek, its residents, and all
timber and logging workers and state and school distict
employees working in the area. In otherwords anyone who moved
to or near Tyonek was now, at least after the Court order, a

subsistence user.



The record before tne Board and before this court shows a
long time continual, wusual, common, historical wuse by
plaintiffs of the salmon in Cook Inlet.

The entire foundation for che Board's actions, aid the
position of Intervnnors and the State, 1is that the division of
subsistence uses from subsistence methods into two separate
statutes, together with the language ‘customary and traditional
uses', justifies every action the Board has taken in excluding
the plaintiffs in these cases. That change supposedly
authorized the Board to adopt 5 ACC 31.597 i.e.

Characteristics for Subsistence Fisheries. These criteria
confuse what is a very simple legislative statement.

Customary and traditional should be interpreted according
to their ¢ mmon and approved usage. They have not acquired any
pecular meaning and no further statutory definition, judicial
interpretation, or construction of these words has been set
out. Taken in their very simple form or dictionary definition,
they are adjectives meaning ‘'usual' and/or ‘'conventional'.
Alaska Statute 31.1'.040 states as follows:

"Words and phrases: Words and phrases shall be
construed according to the rules of grammar and
according .o their common and approved usage.
Technical words and phrases and those which have
acquired a pecular and appropriate meaning,
whether by legislative definition or otherwise
shall be construed according to the pecular and
appropriate meaning." (For interpretation see

Lynch v McCann, 478 P2d 835,

(1970))



Customary and traditional should ne accorded their common and
approved usage.i.e. dictionary definition and general
understanding of those words. These words are not terms of art

from which the legislature intended 5 AAC 01 .597 (p) (1-10) (b) (c)

to emerge.

Intervenor's brief (page 24) and the State's brief (page
21), both refer to a quote of Representative Anderson
discussing the subsistence bill in the Alaska State Legislature
as support for their understanding of the Ilegislative intent.
The language is much more consistent with plaintiffs' position.
Since it has already been quoted twice, one additional time

can't be too harmful.

"The two words are used in this context to put
some guidelines around the uses of Alaska's
freedom of resources. What we were afraid of,
it was brought to our attention by people who
were concerned that this would leave the field
of the definition wide open. That newcomers
just coming to the State of A .aska would
automatically be able to establish not only
residency in thirty days, but be able to go out
and state they have a customary and traditional
use of Alaska's fish and game resources. The wuse

0 ; customary and traditional' wuse also is in
recognition of a historical use of fish and game
for food, shelter, fuel, clothing, tools,
transportation, etc.~ This is not only in
conformance with aboriginal uses, but also
those that have come in, those who come in
later. They have... the non-native people in

the State of Alaska have established customary
and traditional wuse.* of Alaska's fish and game

resources for subsistence purposes. hod in
order to give the Board of Fish and Game (sic)
more clarification in the area, we have come up

with the (inaudible) of ‘customary and



traditional' rather than leaving the section

wide open. The design is not to be restrictive
but to provide guidelines and that is basically
wKat | feel and many...mair/ members felt it was
necesnary in retaining those two words

'customary and traditional'.'"" (emlpnasis added).

Representative Anderson's points indicate that the statute

wanted to put some guidelines around the use of Alaska's
freedom of resources' and that the 'design was not to be
restrictive.' 'Customary and traditional use' is recognition of
historical use 'of those ( Alaskan residents) that come in
later'..."the non-native people.'" 'Customary and traditional’
are used to give the Board more clarification. The State and
Intervenor are now arguing that plaintiffs pre-1978 wuse of
salmon is no longer subsistence use because the Board has
developed 10-cnteria (plus two community criteria) which do
not include the plaintiffs. In fact they were adopted to
exclude them. (See discussion of Knik hearings in plaintiff's
brief at page 21-23).

5 AAC 01.597(b)& (c) are examples of over-extension of the
Board's authority and are exactly why the legislature felt a
need to adopt a subsistence bill. Subsistence users had to be
protected from the Board. However, the 3oard has again pursued

its own course and found a means to subvert the intentions of

the subsistence bill. 5 AAC 01.597(b) states.
"The Board will identify established geographic
communities which may be participating 1in a
subsistence system. The Board will then apply



all the characteristics in (a) of this section
to the communities and to subcommunites, groups
and individuals within the communities to
determine which uses are customary and
traditional and therefore, which communities are
eligible for the subsistence priority."

The Board has developed an exclusion mechanism for any
individuals, families, ir groups of families from consideration
as subsistence users unless they live in an ‘'identified
established geographic community which may be particiating in a
subsistence system.l Where does the subsistence bill authorize

or offer a hint as to what this regulation means? The Board

then goes on in subparagraph (¢) to state:

"for purposes of this section, a "community"™ is
generally considered to be several households of
full time residents who all reside in a specific

geographic area because of common interest.”

The intention of this regulation is clear. It is to
exclude anyonein Cook Inlet who does not live in a model
native ruralvillage andcompletely controvenes the legislative
intent.

Intervenor (page 26 and 27) and the State (page 20) wuse
two quotes attributed to Representatives Miller and Huntington
describing hunters flying in to rural areas to hunt and take
meat from the subsistence users. These quotes emphasize, (and
its a point we do not disagree with), that the people in the
place of the subsistence resources should have a say about the

use of resources in the area they live in. Pssumedly



Intervenor and State accept these quotes as supporting their o
case. It is our position, illustrated by the record, that
plaintiffs in Madison and Gjosund Ilive where the fish are, and
the Board has in fact excluded them from subsistence fishing,
instead of protecting and permitting their subsistence fishery,
because of threats to the resource by people from other areas.
| assume Representatives Miller and Huntington wanted the area
users protected from, and not excluded by, the fly-in hunters
or fishermen.
I ADMINISTRATIVE REVIEW

One point connected to the discussion and argument 3bove
relates to the continual flux of positions, arguments and
rationales that this case seems to birth. As an example, the
Intervenor and State briefs are apparently now disagreeing with
both Judge Carlson's and Judge Tones' standard of review of
administracive action. The Swuperior Courts, in both cases,
deferred to the Board's interpretations and resultant
promulgations of subsistence criteria and refused to substitute
their judgment for that of the Board. Intervenor and the State
argued ‘'judicial deference’ at the Superior Court level. It
appears that they are now arguing that the Superior Court and
this Court should substitute their judgment in the first stage,
of analysis for the Board's interpretation of the intentions of

the subsistence bill (Intervenors brief, page 21; State's
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brief, page 19) and defer to the Board regarding the enactment
of the criteria regulations.

Plaintiff's position is that Judge Jones in Gjosund
would have found that the criteria were not an accurate
reflection of the intention of the statute and voided those
criteria if he had substituted his judgment for that of the
Board. The same could be argued for Judge Carlson. If the
State and Intervenor are stipulating that the Superior
Court erred in arriving at their conclusion regarding the
administrative review issue all parties are now in agreement.

Plaintiffs have consistently argued that the courts
should substitute their judgment for the Board's. The Board has
predictably misintrepreted the intention of the subsistence
statute and has over-extended and distorted the words
'customary and traditional' to the point where the criteria are
incomprehensible to the public and tailored to fulfill the
Board's pre-set intentions to close Cook Inlet to subsistence.

This Supreme Court must view the events and arguments in
this case in a continuum. Individual elements Ol: the issues
may hold a certain attractiveness or reasonableness, however,
when viewed in process from 1973 through 1983, the picture

*
becomes much clearer.

The fact that subsistence use and gear prior uo 1978 was

set out in one statute and subsistence use and gear subsequent

11



to 1978 is set out in two statutes is nothing more than an
intention to keep the same gear criteria to identify methods of
harvest, and to amplify and exemplify subsistence wuses
separately. The uses set out in AS 16.95.940(26) are the
particular and usual subsistence uses. The statute both
expands on, and particularizes personal use <'c the existing
users by including barter and specifying other uses that had
heretofore been general. Substituting the words ‘usual' in
paragraph (26) for the words customary and traditional would
make much more sense than substituting all of the
characteristics contained in 5 AAC 01.597(a)(b) & (c) for
customary and traditional.

In Gjosund, Judge Jones deferred to the Board of
Fisheries' adoption of t'e criteria, however, he found that the
cticeria were only effective when determining priorities
between and amongst subsistence wusers under subparagraphs (1),
(2), & (3) of 16.25.251(h). Judge Jones determined that the
Board's interpretation, insofar as excluding tne plaintiffs in
Gjosund, was unsound at the pre-priority level. He .found that
the plaintiffs in Gjosund were subsistence wusers of Cook
Inlet Salmon stocks in accordance with AS 16.05.251(b) & AS
16.05.940(17)(26) and that they could not be restricted unless
there was a factual showing that :he salmon stocks were

jeopardized.
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"PURALNESS"™ ISSUE

Although this issue was not brought up in plaintifs'

opening brief, it has oeen assumedly and subtly included in
Intervenor's and State's briefs. It appears as a new criteria,
undefined and absolute, called 'ruralnessl. How and wunder what

conditions it has been injected into the Cook Inlet drama is
unclear. However, it seems chat both Intervenor and State have
accepted, and are now arguing, that the subsistence legislation
includes the term ‘'rural' as a prerequisite to subsistence wuse.
They also must then argue that the legislative intent was to
define rural so the public and the Board could identify and

know that it was a pre-condition to subsistence use. The State

and Intervenor argue that rural is as integral to the
subsistence legislaton as customary and traditional. However,
if that is so, why did not the Ilegislature set out rural, as it

did customary and traditional.

Plaintiffs were never presented with the question of
whether they were rural or not. In fact rural is now a
conclusion without a defined origin. If the legislature was
going to wuse a rural versus non-rural subsistence wuse
discrimination, then one must assume that because of the
history and source from which the subsistence bill arguably
originated, (i.e. ANILCA, according to the Intervenor and the

State; page 32, & 30 of their briefs respectively), then the
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state legislature would have said what they were in fact doing.
They would have defined rural and described its application to
the issue. However, the state subsistence legislation does not
include a rural versus non-rural standard.

One federal standard for rural in Alaska designates
Fairbanks, Kerchikan, Anchorage, and Juneau as urban and all
else rural, (see Felderal Register January, 1981, Statement of
Secretary of Interior) The State Board of Fish and Game
became aware of the problem and tried to resolve it by adopting

a definition of rural in 1982. (5 AAC 99.020, Attachment E)

stated:
"In this chanter ‘'rural' means outside the road
connected area of a borough, municipality, or
other community with a population of 7,000 or
more as determined by the Alaska Department of
Community and Regional Affairs."

The Board apparently realized that defining ‘'rural' exposed

their errors more than it hid them and repealed this regulation
in 1983.

No opportunity to respond to the rural criteria in
proceedings before the Board was™ ever noticed nor was this
standard anticipated in the state subsistence bill or the
Board's action. A rural standard without notice and definition
poses serious constitutional questions. What and where are the
rural/non-rural borderlines and what is the delineation of, and

factors identifing ‘'ruralness'? Are these Borough or City
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boundaries, population or census district boundaries, or |life
style characteristic delineations? (See Ketchikan Gateway
Borough, Alaska v Breed, 639 P2d 995 (Alaska 1931)), (persons
similarly situated must be treated alike.) Obviously persons
residing on opposite sides of a border boundary must be
distinguished by something other than an arbitrary line.
Questions arise of vagueness and due process, in light of the
fact that no regulatory definition of rural existed at the time
the Board excluded plaintiffs, (See Woodards v State, 604 P2d
250, (Alaska 1979) , and Marks v City of Anchorage, 500 P2d
644 (Alaska 1972))

Also raised are procedural and substantive due process
guestions regarding notice and hearing in conjunction with
plaintiffs' due process agrument in their brief.

Rural or area categorizations are not unconditionally
repugnant. Plaintiffs feel that their situation 1is tie same as
that referred to by Representatives Miller and Huntington.
They live where the subsistence resources and uses are located
and they live where the customary and traditional i.e.
historical, conventional, usual, uses have and do exist.
Plaintiffs have never had an opportunity to respond or relate
to the rural criteria since it appears to have developed in the
conclusions of the Board and briefs of Intervenor and State and

not in the subsistence legislation or regulations.'
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mHE PUBLIC MEETINGS ISSUE

Intervendr taxes no position on the question of violations
of the puDLic meetings provisions except to imp)y that this
issue only relates to actions prior to the adoption of 5 AAC
01.597,

The State responds by saying that the issue is moot.
However, plaintiffs refer this Court to our brief (page 26
through 30) and point out that the policies and regulations
adopted in the December 1980, Board meeting were in violation'
of AS 44.52.310 & 312. That illegality, by acknowledgment of
the State, has not been, nor could it be, remedied by the
subsequent public notices and meetings on subsistence issues,,
especially when the policy was formulated at an illegal closed
meeting and all subsequent policies, with certain minor
deviations, mirror the policy originating from the closed
meeting. Until such time as there is a replay and
representation of what in fact took place at those closed
meetings, so the public will have an opportunity to confront
and participate in the presentatio s and deliberations, claims
of mootness ana renotices do not vitiate the original and
acknowledged stains.

Without relinquishing our claim that the issue is not
moot, plantiffs offer that an exception to the mootness

doctrine exists in public interest i'ituations. The Board's
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violation of the public .meetings laws can oe reviewed by this
court, especially if it is a matter of public concern and
capable of evading review. (See Doe v State, 487 P2d 47
(Alaska 1971); Alaska Transoortation Commission v Grandia, 602
P2d 402 (Alaska 1979))

It is rare that issues of violations of notice or public
meetings can be pursued both through trial and appellate stages
within the period of time between public meetings. In this case
the record of the Board's proceedings mandates an independent
review by this court of the actions of the Board at the illegal
public meeting to determine how much of the Board's subsequent

policy and regulations on Cook Inlet subsistence uses were

tainted.

EQUAL PROTECTION

The State's description of Gjosund's equal protection

guestions lumps equal protection with due process by confusing

the constitutional distinctions between the two. They also,

(State's brief page 40), refer consistently to the fact that

the Board has identified subsistence fishing only in ‘rural’
communities. As earlier indicated, 'rural' has never been

clearly identified, defined, or applied.

The Board has apparently used some notion of ‘'ruralness'

to set up a class of residents of the idealized rural native

village community model as subsistence users as opposed to the
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class of people which plainciffs belong (who cannot tell
whether they live in a rural or non-rural area because no
definition exists), and who have otherwise historically fished
by subsistence means and used salmon for tt: ir family and
personal consumption and nevertheless have baen excluded from
subsistence fishing.

The Intervenor misstates our case. It matters little whet.er
state or agency legislation sets up classifications. |If the
classifications are arbitrary and unrelated to the object of.
the legislation and do net treat all persons similarly
circumstanced alike it is an equal protection issue.
Plaintiffs' claim is that the regulatory scheme, i.e. the ten
plus criteria, has set up two classifications of Alaskan
residents and that these classifications are not substantially
related to the purposes of the statute and discriminate against
plaintiffs without any reason.

There is no legitimate purpose or distinction to setting up a
class of subsistence users in Port Graham, English Bay and
Tyonek, which class includes all residents of :hat area whether
they be natives, non-natives, school district employees,
transient cannery workers, or timber employees, and setting up
an excluded class of all other persons residing on Kachemak Bay
in or near Homer or Kenai or any place on the entire shoreline

of Kachemak Bay or Cook Inlet i.e. Halibut Cove, Bear Cove,

18



Fritz Creek, Clam Gulcn, Aurora Lagoon, Ninilchik, etc.
The class exclusion does not suit the purposes of the
legislation nor dees it further the purposes of permitting the

taking of fish for subsistence uses and of recognizing the
needs, customs, traditions, of all Alaskans™ and "maintaining
fish stock on a sustained yield basis."

As indicated earlier, the plaintiffs have all been fishing
for lengths of time up to 50 years by the use of set gill nets.
They are residents of the general Kenai Peninsula Borough area,
have fished in the localities closest to where they live, have
used the fish for family and personal consumption and have
participated in other subsistence activities (i.e. coaling,
gardening, gathering, clamming, etc.) To argue that this s
not an equal protection issue overlooks the obvious.

DUE PROCESS ISSUES

The plaintiffs due process claims are on pages 41-47 of
their brief and will only be discussed here to counter specific
arguments raised by Intervenor and State. Intervenor claims
that Judge Carlson's remand of plaintiffs' Count IV,
(Intervenor's brief, pages 35-37), somehow postpones what
Intervenor acknowledges is a close substantive due process
question, i.e. whether plaintiffs® right to due process of law

was violated by exclusion of their use as a subsistence wuser.

This issue will be addressed in the reply brief to amplify
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our claim chat: -.he Board acted arDitrarily in an aspect oth.jr
than those set out in plaintiffs' opening brief. The inclusion
of rural as a prerequsite to subsistence wuse inclusion is one
more cumulative step in our claim. As indicated earlier in the
reply brief, no definition, discussion, or elements of

‘ruralness' were set out by the Board for plaintiffs' to

confront or respond to. This is a cumulative element in the
Board's behavior patterns which plaintiffs' claim have resulted
in violations of fundamental principals of liberty and justice

and is another arbitrary administrative action 'shocking to the
universal sense of justice.' See Green v State, 462 P2d 994,
(Alaska 1969) .

The remand order on Count IV is lacking integrity when
compared with the simultaneous order of Judge Carlson denying
plaintiffs' Motion for Summary Judgment on Counts 11l and IV on
30 August 1982. By denying plaintiffs' motions, he was finding
that no violations of due process or equal protection existed
therefore a remand is inappropriate.

Judge Carlson's remand suggested that proposals be

resubmitted to the Board. Plaintiffs did in fact submit k iy

another round of proposals. The result and record before the
Board were the same.
The Board had the same record before it as this Court

does, i.e. testimony on behalf of Kenai area plaintiffs and the

20
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Kenai Kenaitze reports, testimony and reports of Kachemak Bay

susbsistence group and Larry Smith; affidavits presented to
the court in Madison and Gjosund: and proposals requesting
establishment of subsisten e use fisheries. The Board

responded as it had done in the past.
At the time those proceediings took place this appeal was

moving through the court system and to date nothing has in fact

changed. The remand to the Board was an empty remand. No
standar*’- were set nor were instructions or directions given to
the Board. The Superior Court merely said "proceed as you had

in the past"™ and the Board followed that instruction and did
not acknowledge any subsistence uses in Cook Inlet or Kachemak
Bay other than Port Graham, English Bay, and Tyonek.

The obligation to research and provide information on
plaintiffs subsistence wuse (in addition to plaintiffs'
contributions to the record) is with the Division of
Subsistence (see AS 16.05.094) and this data should be before
the Board prior to any action. The Braund report (G File #2
Appendix M, revised November 1982) concludes that there are
numbers of subsistence wusers both on the east shore of Cook
Inlet and along the borders of Kachemak Bay. Assumedly the
Board had, or should have had, this information and the Board
still retained its stubborn stance.

Plaintiffs claim that the record in this case demonstrates
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that confronting the Board again would be a futile ges :ure and
that judicial action is plaintiffs' only hope for a remedy (see
Alaknagik Native's Limited v Andrus, 543 F2d 496).
IMPARTIALITY
Plaintiffs aver, contrary to Intervenorls position, that
ample record exists to determine that the Board has acted
arbitrarily, discriminiatorily, and with prejudgment. Alaska

Statute 44.52.630 states as folLlows:

"mpartiality: The functions of hearing officers
aind those officer participating in decisions
shall be conducted in an impartial manner with
due regard for the rights of all parties and the

facts and the law, and consistent with the
orderly and prompt dispatch of proceedings.
These officers, except to the extent required
for the disposition of exparte matters
authorised by law, shall not engage in
interviews with, or recieve evidence or
arguments from, a party, directly or indirectly,

except upon opportunity for all other parties to
be present. Copies of all communestions with
these officers shall be served upon all
parties."

This section applies to the Board of Fishery. (See AS

44.62.330(a) (40)). It further supports plaintiffs® claim that
the public meeting law deviation is a serious breach which
cannot be rectified without a full and complete statement and

avowal of the events that occurred during that closed meeting.

This section also relates to plaintiff's due process

claims. Remand to the Superior Court and/or the Board for
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trial/hearing would be superfluous. Very little could be added
to the record that is not there already. Additionally the
tenuous state of the Board's composition and existence, in

light of the conflict between the governor and the legislature
regarding confirmation of appointments of Board members,
together with recently proposed legislation aimed at
reorganizing Board member representation, changes the
complexion of plaintiffs' position again.
PERSONAL USE FISHERY

Questions of the personal use fishery must be decided on
the basis of statutory interpretation and due process
standards. Judge Carlson's decision specifically did not
consider any record of the Board's personal use hearings and
those records were not a parr of the record on appeal. It is
deceitful to suggest or imply that the personal use fishery
involved only a name change and minor shift in Jlocation on the
'use scale.' The personal use fishery moved the ore 1980
subsistence wusers from first consideration to last

consideration.

THE GJOSUND DECISION

In reviewing and trying to discredit the Gjosund
decision, Intervenor raises the spectre of catastrophe 'to tens
of thousands of Alaskans who live in the bush.' This is not
the case and Intervenr misinterprets what Judge Jones did.
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Judge Jones deferred Co the Board's adoption of the criteria
but determined tnat the criteria ‘'kick inl when a priority
selection was necessary. The court firstly found that the
plaintiffs were suosistence users of the Southern District
salmon based upon the Ilegislative definition and history of wuse
of the Gjosund plaintiffs. He f found tnat the
criteria would come into effect when and to the extent that
jeopardy to the sustained yield of fish stocks took place and
that the criteria were applicable to the need for further
restrictions, based upon AS 16.05.251(b)(1), (2), & (3), to
distinguish between different types of subsistence wusers.

It |f offered that if Judge Jones had determined that he
could substitute the court's judgment for that of the 3oard in
interpreting the statutes, (as the Intervenor and State now
concede is the law) then Judge Jones would most likely have
voided the criteria if they were to be used to exclude
plaintiffs as subsistence users. Judge Jones found that the
statute was clear and no further criteria was needed to find
that plaintiffs were subsistence users.

CONCLUSION

Plaintiff again asks this Supreme Court to review the
subsistence statutory scheme and the state legislative record
and independently determine if, in fact, that scheme was meant

to be restrictive, narrowing and as complex as the Board,
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Intervenor, and State suggest. Ve also ask this court to
examine how, when and where lruralness' enters into any of the
legislative enactments or Board deliberations to the point
where plaintiffs were put on notice of a rural prerequisite for
subsistence inclusion.

Plaintiffs offer that they, in their community and
together with their families, reside near, and have been
subsistence fishing in and around Cook Inlet for periods of
time up to 50 years. They live in the area and are the persons
intended to be included under subsistence use by the
legislature. We also claim that the convolutions undertaken to
exclude plaintiffs fatally taints the Board's actions regarding
the Cook Inlet subsistence fishery.

Plaintiffs submit that the Board has violated the equal
protection and due process rights of the plaintiffs.

We request this court to make such findings and to order
that the plaintiffs' use of the salmon moving in and through
Kachemak Bay and Cook Inlet is a subsistence use as intended by
the State legislature.

SIGNED AND DATED this , 1984.

LIW- VW, /-
Martin Frieaman
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AUTHORITIES PRINCIPALLY RELIED UPON

State Constitutional Provisions
Alaska Const, art. 1, 81, cl. 2 (in pertinent part)

that all persons are equal and entitled to equal
rights, opportunities, and protection wunder the
law;

Alaska Const, art. I, 87 (in pertinent part)

No person shall be deprived of life, [liberty, or
property, without due process of law.

Alaska Const, art. VIIl, 817

UNITFORM APPLICATION. Laws and regulations govern—
ing the use or disposal of natural resources shall
apply equally to all persons similarly situated
with reference to the subject matter and purpose
to be served by the law or regulation.

Federal Statutes
16 U.S.C. 83113

DEFINITIONS. As used in this Act, the term "sub—
sistence uses" means the customary and traditional

uses by rural Alaska residents of wild, renewable

resources for direct personal or family consump—
tion as food, shelter, fuel, <clothing, tools, or

transportation; for the making and selling of
handicraft articles out of nonedible byproducts of

fish and*"Wildlife resources taken for personal or

family consumption; for barter, or sharing for

personal or family consumption; and for customary

trade. For the purposes of this section, the

term

(1) "family" means all persons related by
blood, marriage, or adoption, or any person living
within the household on a permanent basis; and

(2) "barter" mear.s the exchange of fish or
wildlife or their parts, taken for subsistence
uses --



(A) for other fish or game or their
parts; or

(B) for other food or for nonedible
items other than money 1if the exchange 1is of
a limited and noncommercial nature.

Sec. 703, H.R. 39, 95th Cong., 2d. Sess. (1978) (the version
H.R. 39 passed bythe House of Representatives 1in 1978).

As used in this Act, the term ""subsistence uses"
means the noncommercial (except as provided under
paragraph (2)) customary and traditional utiliza—
tion within the State of wild, renewable resources
for - .

(1) direct personal or family use for food,
shelter, fuel, clothing, tools, or transportation;

(2) the making and selling of handicraft arti—
cles (including clothing), but only out of nonedi —
ble byproducts of fish and wildlife taken-for such
personal or family use; or

(3) customary trade, barter, or sharing among
subsistence users for personal or family use.

State Statutes
AS 16.05.221(a)

For purposes of the conservation and development
of the fisiiery resources of the state, there is
created the Board of Fisheries composed of seven
members appointed by the governor, subject to con—
firmation by a majority of the members of the leg—
islature in joint session. The appointed members

shall be residents of the state and shall be ap-—
pointed without regard to political affiliation or
geographical location of residence. The commis—
sioner is not a member of the Board of Fisheries,

but shall be ex officio secretary.

AS 16.05.251

REGULATIONS OF THE EOARD OF FISHERIES. (a) The
Board of Fisheries may adopt regulations it con-—
siders advisable 1in accordance with the Adminis—
trative Procedure Act (AS 44.62) for
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(1) setting apart fish reserve areas, refug—
es and sanctuaries 1in the waters of the state over
which it has jurisdiction, subject to the approval
of the legislature;

(2) establishing open and closed seasons and
areas for the taking of fish;

(3) setting quotas and bag limits on the
taking of fish;

4) establishing the means and methods em—
ployed 1in the pursuit, capture and transport of
fish;

(5) establishing marking and identification
requirements for means used in pursuit, capture
and transport of fish;

(6) classifying as commercial fish, sport
fish or predators or other categories essential
for regulatory purposes;

@) engaging 1in biological research, water —
shed and habitat -.mprovement, Tfish management,
protection, propagation and stocking;

(8) investigating and determining the extent
a”\ effect of disease, predation, and competition
amjng Ffish 1in the state, exercising control mea—
sures considered necessary to the resources of the
state;

(9) entering into cooperative agreements
with educational 1irstitutions and state, federal,
or other agencies to promote Tfish research, man-—
agement, -education and information and to train
persons for fish management;

(10) prohibiting and regulating the live cap—
ture, possession, transport, or release of native
or exotic fish or their eggs;

(11) establishing seasons, areas, quota and
methods of harvest for aquatic plants-,

(12) establishing the times and dates during
which the 1issuance of fishing licenses, permits
and registrations and the transfer of permits and
registrations between registration areas is al—
lowed; however, this paragraph does not apply to
permits issued or transferred under AS 16,43.

-ix-
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purposes of this paragraph, "family" means all
persons related by blood, marriage, or adoption,
and any person Jliving with the household on the
permanent basis.

AS 44.62.310(a)

All meetings of a legislative body, of a board of
regents, or of an administrative body, board, com—
mission, committee, subcommittee, authority, coun-—
cil agency, or- other organization, including sub—
ordinate units of the above groups, of the state

or any of its political subdivisions, including

but not limited to municipalities, boroughs,

school boards, and all other boards, agencies,

assemblies, <councils, departments, divisions, bu-—
reaus, commissions or organizations, advisory or
otherwise, of the state or local government sup-—
ported in whole or 1in part by public money or au-—
thorized to spend public money, are open to the

public except as otherwise provided by this sec-—
tion. Except when voice votes are authorized, the

vote shall be conducted in such a manner that the

public may know the vote of each person entitled

to vote. This section does not apply to any votes

required to be taken to organize the afore-men-

tioned bodies.

AS 44.62.310(F)

Action taken contrary to this section 1is void.

State Regulations
5 AAC 01.597

CHARACTERISTICS OF SUBSISTENCE FISHERIES,

(a) The Board of Fisheries finds that certain
customary and traditional practices and procedures

associated with the wutilization of fish 1in the
Cook Inlet Area can be used to identify subsis—
tence uses. Based on testimony to tbe board, the
following characteristics are those that should be
evaluated 1in the identification of subsistence
fisheries:

D) a long-term, stable, reliable pattern of
use and dependency, excluding interruption gener —
ated by outside circumstances, &e.g., regulatory
action or fluctuations 1in resource abundance;

'Xi'



(2) a use pactem established by an identi—
fied community, subcoramunity or group having pre—
ponderant concentrations of persons showing past
use;

3) ause pattern associated with specific
stocks and seasons;

(€)) a use pactem based on the.most effi—
cient and productive gear and economical use of
time, energy and money;

(5) ause pattern occurring in vreasonable
geographic proximity to the primary residence of
the community, group or individual;

(6) ause pattern occurring in locations
with easiest and most direct access to the re—
sources ;

@) ause pattern which includes a history
of traditional modes of handling, preparing and
storing the product without precluding recent
technological advances;

(8) ause pattern which includes the inrer-
generational transmission of activities and
skills;

(9) ause pattern 1in which the effort and
products are distributed on a community and family
basis including trade, bartering, sharing and
gift-giving; and

(10 a use pattern which includes reliance
subsistence taking of a range of wild resources in
proximity to the community or primary residency.

(b) The board will identify established geo—
graphic communities which may be participating in
a subsistence system. The board will, then apply
all of the characteristics in (a) of this section
to the communities and to subcommunities, groups
and individuals within the communities to deter—
mine which uses are customary and traditional and
therefore, which communities are eligible for the
subsistence priority.

(©) For purposes of this section, a "community"
is generally considered to be several households
of full-time residents who all reside in a specif—
ic geographic area because of common interests.

on



AAC 77.001(a)
The Board of Fisheries finds that

(1) before Che enactment of the state®"s sub-—
sistence priority Jlaw 1in <ch. 151, SLA 1978, an
individual could Ffulfill his personal use needs
for fish under subsistence fishing regulations;

(2) the stat="s subsistence priority law
changed the definition of subsistence in a manner
that now precludes some individuals from partici—
pating in customary and traditional subsistence
fisheries and efficiently harvesting fish for
their personal use;

(3) there presently are areas of the state
with harvestable surpluses of fish in excess of
both spawning escapement needs and present levels
of subsistence, commercial and sport uses; and

4 it is necessary to establish a new fish-—
ery classified as "personal .ise" because

(A) since the sale of fish 1is not ap-—
propriate or permissible, this fishery cannot
be classified as commercial;

(B) since the use 1is not a rural cus-—
tomary and traditional use this fishery can-—
not be classified as subsistence; and

(C) since the gear for this fishery s
often different from that historically asso-—
ciated with sport fishing, this fishery
should not be classified as a sport fishery,
to prevent confusion among the public.

AAC 77.001(b)

It is the intent of the board that the taking of
fish under 5 AAC 77 will be allowed when that tak-—
ing does not jeopardize the sustained yield of a
resource and ei.”her does not negatively impact an
existing resource use or 1is in the broad public
interest.

AAC 99.010
JOINT BOARDS OF FISHERIES AND GAME SUBSISTENCE

PROCEDURES. (a) In applying a subsistence prior—
ity, the Board of Fisheries and the Board of Game

Xiil



will provide for conservation and development of
Alaska®"s fish and game resources according to the
following procedures:

(1) each bof i will assess the biological
status of fish or game resources and determine
whether a surplus may be harvested during a regu—
latory year consistent with the conservation and
development of the resources on the sustained
yield principle and <compatible with the public
interest;

(2) each board will identify subsistence
uses of fish or game resources, recognizing that
subsistence uses are customary and traditional
uses by rural Alaska residents for food, shelter,-
fuel, <clothing, tools, transportation, making of
handicrafts, customary trade, barter and sharing.

(b) Customary and traditional subsistence uses
by rural Alaska residents will be identified by
use of the following criteria:

(1) a 1long-term consistent pactem of use,
excluding interruption by circumstances beyond the
user"s control such as regulatory prohibitions;

(2) a use pattern recurring in specific sea—
sons of each year;

(3) a use pattern consisting of methods and
means of harvest which are characterized by effi—
ciency and economy of effort and cost, and condi—
tioned by local circumstances;

1) the consistent harvest and use of fish
or game "which 1is near, or reasonably accessible
from, the user"s residence;

(5) the means of handling, preparing, pre—
serving, and storing fish or game which has been
traditionally used by past generations, but not
excluding recent technological advances where ap-—
propriate;

(6) a use pattern which includes the handing
down of knowledge of fishing or hunting skills,
values and lore from generation to generation;

@) a use pattern in which the hunting or
fishing effort or the products of that effort are
distributed or shared among others within a



definable community of persons, including custom—
ary trade, barter, sharing, and gift-giving; cus—
tomary trade may 1include limited exchanges for
cash, but does not 1include significant commercial

enterprises; a community may 1include specific vil—
lages or towns, with a historical preponderance of
subsidence users, and encompasses individuals,

families, or groups who in fact meet the criteria
described in this subsection; and

) a use pattern which includes reliance

for subsistence purposes upon a wide diversity of
the fish and game resources of an area, and which
provides substantial economic, cultural, social,
and nutritional elements of the subsistence user's
life.

(c) After identifying subsistence wuses based
upon the criteria set out in (b) of this section,
each board will determine the approximate amount
of fish or game necessary to provide Ffully for
reasonable opportunities to engage 1in these cus—
tomary and traditional uses.

(d) Each board will adopt regulations that pro—
vide an opportunity for the subsistence taking of
fish or game resources in amounts sufficient to
provide for the <customary and traditional uses
identified in (b) of this section, and consistent
with sound conservation and management practices.
In no instance may the subsistence taking jeopar —
dize or 1interfere with the maintenance of a spe-—
cific Tfish stock or game population on a sus-
tained-yield basis.

"e) Each board will, 1in 1its discretion, adopt
regulations that provide an opportunity for
non-subsistence uses of the resource, to the ex—
tent that the non-subsistence uses do not jJjeopar —
dize or interfere with the conservation and devel —
opment of fish or game resources on a sustained
yield basis, or with the opportunity for taking
these resources for customary and traditional sub-—
sistence uses as provided in (d) of this section.

(f) When <circumstances such as 1increased num-—
bers of users, weather, predation, or loss, of hab—
itat may jeopardize the sustained yield of a fish
stock or game population, each board will exercise
all practical options for restricting
non-subsistence harvest before subsistence uses
are restricted. IT all available restrictions for



non-subsistence wuses have been implemented and
further restrictions are needed, each board will
reduce the take Tfor subsistence uses 1iIn a series
of graduated steps, by giving maximum protection
to subsistence users who

(1) live closest to the resource;

(2) have the fewest available alternative
resources; and

(3) ha a the greatest customary and direct
dependence upon the resource.

79 In "no event, however, will a board allow
uses which will jJjeopardize or interfere with the-
conservation and management of fish stocks or game
populations on a sustained-yield basis.



l. JURISDICTIONAL STATEMENT

This is a consolidated appeal from two third judicial
district superior court cases. The final judgments in Madison,
et al. v. Alaska Department of Fish and Game and Alaska Board of
Fisheries, 3KN-81-542 Civil (hereinafter, "Madison"), were
entered on March 5, 1982 and January 26, 1983, by Judge Victor D.
Carlson. The final jJjudgment in Gjosund, et al., v. Alaska
Department of Fish and Game, et al., 3H0-80-92 Civil and 3HO0-77-
11014 Homer (hereinafter, "Gjosund"), was entered on November 19,
1982, by Judge Paul B. Jones. This court has jJurisdiction to
consider this <consolidated appeal pursuant to Alaska Appellate

Rule 202 and AS 22.05.010.

1. ISSUES PRESENTED FOR REVIEW

The state intends to address the issues raised in this
appeal in the context of .he following questions: 1/

1. In enacting the subsistence law, did the
ture intend "subsistence Ffisbing”™ to mean Tfishing by individuals
who reside 1in rural areas of the state which historically have

t

been dependent upon hunting and fishing as a significant charac—

teristic of the social and economic life of the area, rather than

1 Plaintiffs list seven questions 1in their statement of issues,
but the briefing 1in their argument sections does -not entirely
adhere to those seven questions, nor to the argument headings.
The state submits that its list of questions subsumes all 1issues
plaintiffs raise and brief from their appeal in Madison, as well
as the 1issue that the state is appealling in Gjosund.

legis



all fishing for personal use?

2. Is the Board of Fisheries” determination that
"subsistence uses"™ of salmon in Cook Inlet can be identified on a
community basis by the application of the ten criteria in 5 AAC
01.597 consistent with the 1intent of the subsistence law, and
reasonable?

3. Did the promulgation in December 1981 of 5 AAC
01.597, <codifying the ten criteria used to identify "subsistence
uses"™ of salmon 1in Cook Inlet moot a violation of the public
meetings law which occurred when the criteria were first formu-—
lated in December 19807

4. Is the Board of Fisheries authorized by AS 16.05.-
251(b) to identify "subsistence uses"™ of salmon in Cook Inlet 1in
order that only fishing for those uses will be provided for as
"subsistence fishing," regardless of the biological status of the
target stocks?

5. Are the classifications determined by the ten
criteria of individuals eligible and individuals 1ineligible to
participate 1in "subsistence, fishing” in Cook Inlet a reasonable
means to accomplish a legitimate state purpose?

6 . Is the Beard of Fisheries authorized by AS 16.05.-
251(a) to established "personal use fishing”™ as a category for
regulatory ourposes?

/. Has the Foard of Fisheries treated plaintiffs
fairly by not authorizing "subsistence fishing"” opportunities for

them, but instead authorizing "personal use fishing"?



|11.  STATEMENT OF THE CASE

This appeal 1in 1its most general perspective is about
fishing. More particularly, about the different kinds of fishing
that occur in the waters and tributaries of Cook Inlet. "Commer —
cial fishing” is defined as fishing for profit; "sport fishing"
is defined as taking fish for personal use, primarily by hook and
line. AS 16.05.940(5) and (21). Before 1978, "subsistence
fishing” was defined as taking fish for personal use, with, among
other gear, gill nets. Sec. 4,ch. 131, SLA 1960. All three
kinds of fishing occur in Cook Inlet. These lawsuits arose
because the legislature in 1978 narrowed the definition of
"subsistence fishing."

The Alaska Board of Fisheries ("board") 1is established
in AS 16.05.221(a) to promote the "conservation and development"”
of state fisheries. Before 1978, the board had the discretion to
determine whether and how much of a fish stock should be allo—
cated to various uses. In AS 16.05.251(a), the legislature
delegated® to the board the authority to adopt regulations "the
board considers advisable™ on twelve different subjects, includ-—
ing establishing seasons, areas, quotas and bag limits, and
methods and means. AS 16.05.251(a)(2), (@) and (4).

Under 1its discretionary authorities, in 1977 the board
adopted a salmon management plan for upper Cook Inlet to address
the annual allocation controversy involving sport fishing and

commercial Ffishing. The plan, now 5 AAC 21.363, reflects the

S 3.



board®"s determination that salmon stocks which nova through Cook
Inlet between July 1 and August 15 would be managed primarily for
commercial uses, and those moving through the 1inlet before and
after those dates would be managed primarily for sport uses. See
Kenai Peninsula Fisherman®s Cooperative Association v. State, 628
P.2d 897 (Alaska 1981).

There was no need to address "subsistence fishing"” 1in
Cook Inlet, authorized as fishing with set gill nets for personal
use, in the plan, because it was viewed as a minimal presence.
Between 1971 and 1977, there were an average of only 37 "subsis-—
tence fishing” permits 1issued annually, with an average yearly
total catch for the fishery for that period of 405 salmon.
(G File 4, at 21) 2/ The area open to the "subsistence fishing"
included most of the east s~.de beaches in the northern district
and central district (near Kenai) of Cook Inlet and the north
shore of Kachemak Bay and the Homer spit 1in the southern dis—
trict, all of which are relatively accessible by road.

(G File 4, at 24, 29, and 70) 3j

Between 1978 and 1980, "subsistence fishing"” experi—
enced substantial growth in Cook Inlet. This was partly due to
commercial fishermen obtaining "subsistence" permits after

2/ The Madison and Gjosund records on apoeal will be 1identified
Ey "M" and"""G".  -———----

3/ For a map of the Cook Inlet fishing districts, see M File 3,
exhibit S.



August 15, when commercial fishing was precluded under the upper
Cook Inlet management plan, and partly due to increased publicity
about the availability of "subsistence fishing." (G File 4, at
19 and 22) The number of permits rose in 1978 to 323, and in
1979 it jumped to 1,161. In 1980, permits began to be 1issued on
a household, rather than individual, basis, but still the number
of permits increased to 1,331. The amount of salmon harvested by
"subsistence Ffishing” increased as well, to 3,735 fish 1in 1978,
9,923 fish in 1979, and 14,775 fish in 1980. (G File 4, at 21)

Over the same period, the board instituted restrictions
on "subsistence fishing." The east side beaches in the northern
and central districts were closed® to "subsistence fishing,"
except for a small open section, and 1in the southern district,
the north shore of Kachemak Bay and the Homer spit were closed.
(G File 4, at 25, 30 and 70) Beginning 1in 1980, permits were
issued on a household, r"ather than an individual, basis, and the
limits were modified from 50 fish per permit to 25 fish for head
of the householdplus 10 additional Tfish for <each dependent.
(G File 4, at 26, 27 and 70) The boar.d also reduced the gear
length in all three districts from the previously authorized 50
fathom total to 20fathoms, and finally to 10 fathoms.
(G File 4, at 26, 27 and 70)

In the meanwhile, the Alaska Jlegislature 1in 1978 had
enacted ch. 151, SLA 1978, the subsistence law,- which made
important changes 1in the statutes authorizing the board®s activ—

ities, including the definitional change which brought about



these lawsuits. The legislature amended the definition of

"subsistence fishing™ so that it no Jlonger meant the taking of

fish for personal use with, among other gear, gill nets. Under
the new definition, "subsistence fishi”” means the taking of
fish for “"subsistence uses," with, among other gear, gill nets.

AS 16.05.940(22). A definition of "subsistence uses-" was estab—

lished, which 1is more restrictive than simply "personal use.

"[Subsistence uses®™ means the customary and tra-—

ditional uses in Alaska of wild, renewable re-" e

sources ror direct personal or family consumption

[for specified purposes]

AS 16.05.940(23). (Emphasis added.) Thus, wunder the statutory
definitions, simply fishing by gill net for personal use is no
longer ubsistence fishing." Rather, "subsistence fishing"
would be taking fish with gill nets for "customary and tradition—
al uses.”

The subsistence law also removed the board®s discretion
to determine whether or not to allocate salmon to "subsistence
fishing." In AS 16.05.251(b), the legislature mandated that the
board authorize "subsistence uses,”" unless sustained yield would
be jJeopardized, and also mandated that if a relative resource
shortage occurred, "subsistence uses"™ would be the last to be
restricted. (The board retains 1its discretion under AS 16.05.-
251(a) to make allocation decisions regarding other fishing
activities.)

Although the subsistence law was enacted in 1978, the

board did not modify 1its authorization of "subsistence fishing"”

in Cook 1Inlet for the 1979 or 1980 seasons 1in response to the



law. As noted earlier, the board had promulgated restrictions,
but they were 1in response to the growth of what was still being
called "subsistence fishing" in Cook Inlet, rather than in
response to the new definitions provided by the subsistence law.

During the summer of 1980, three lawsuits were directed
at the board®"s actions 1in Cook 1Inlet, all alleging noncompliance
with the subsistence law. 4/ (See, G File 3, Exhibit A)

Realizing that the "subsistence fishing” that it was
authorizing 1in Cook Inlet was still simply taking fish with set
gill nets for personal use, under the old statutory definition,
in December 1980 the board began examining the uses of salmon 1in
Cook Inlet, so that in the future it would authorize as "subsis—
tence fishing"” only that subset of fishing for personal use that
involved "customary and traditional wuses." It considered the
report of the subsistence section (now the division of subsis—
tence) of the Alaska Department of Fish and. Game on a year long
study on Cook 1Inlet, which detailed the number of fish taken,
number of people participating, trends, etc. (M File 2, Vol -—
ume 3, at 1-43) 5/ "It listened to the explanation of the results

of a survey taken by the division of subsistence of Cook Inlet

4/ The three cases were Tyonek v. .laska Board of Fisheries,
"JAN-80-3073, Gjosund v. A laska Department or Fish and Game,
3H0-80-92 Civil ("the first phase ot the Gjosund case on appeal
here) and Francis v. Alaska Department of Fish and Ganme,
30-80-546 civir:

5/ Hereinafter, the board transcripts contained in M File 2 will
be designated by volume and page number alone.
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"subsistence" permit holders. Volume 3, at 106-121. It was
given a history of territorial and state "subsistence" regula—
tions in Cook 1Inlet by the Department of Fish and Game. Vol —
ume 7, at 7-24. It also heard a presentations on behalf of
Native groups. 6/

The local advisory committees, which are established by
the board under AS 16.05.260, were asked to report on the uses of
resources in their areas. 77 Additionally, the board heard
testimony on uses of resources in Cook Inlet from at least 18
other individuals, mostly from small and large communities and
isolated areas on the shores of Cook Inlet, but from areas

farther away as well. 8/

6/ There was a report by the North Pacific Rim (a nonprofit
iTative corporation) subsistence coordinator, explaining a survey
which she had conducted of English Bay and Port Graham®"s use of
resources, Volume 7, at 104-115, and by the president and chief
of the Kenaitze Indians, accompanied by his resource and research
person, who also presented the results of their information
gathering activity on the use of resources by the Kenaitze
Indians. Volume 7, at 171-201.

77 Reports were received from the Anchorage committee, Volume 5,
at 66-92, the Seward committee, Volume 5, at 93-107, the Homer
committee, Volume 7, at 34-64, the Central Peninsula committee,
Volume 7, at 70-78, and the Port Graham committee, Volume 7, at
87-93.

8/ The board heard testimony from indivi lals from North Kenai,
Volume 4, at 74-99, from the Kenai Peninsula Fishermen®s
Cooperative, Volume 5, at 2-26, from the Cook Inlet Drift
Association, Volume 5, at 26-32, from Tyonek (three witnesses),
Volume 5, at 50-66, from the Isaac Walton League and Sports and
Game Preservation Association, Volume 6, at 56-81, from the Parks
Highway area, Volmne 7, at 2-7, from a commercial fisherman from
Bristol Bay, Volume 7, at 64-69, from English Bay, Volume 7, at
93-104, from the Homer Kachemak Bay Subsistence Group, Volume 7,



Thus, the board received a mass of information about
the uses of salmon in Cook Inlet. The task remained to identify
which wuses were "customary and traditional wuses"™ that must be
provided for under the subsistence law. In order to facilitate
that 1identification, the chairman of the board appointed a
committee, which consisted of board members and staff of the
Department of Fish and Game. Its meetings were announced at the
board meetings, and were held during recesses in the board
meetings. Volume 3, at 122-126.

This committee drafted ten criteria which could be used
to 1identify "subsistence uses™ of salmon in Cook Inlet, and
presented them to the board for full review and consideration.
Volume 11, at 2. The board generally concurred that the ten
criteria restated in a manageable framework what had been dis—
cussed in the board meeting during the preceding two weeks.
Volume 11, at 5. The board analyzed the proposed ten criteria 1in
detail, and concluded that they formed a common thread which
could be used to 1identify "customary and traditional wuses" of

saLmon in Cook Inlet. Volume. 10, at 8-54. £/ The ten criteria

at 115-155, from the west side of Cook Inlet, Volume 7, at
155-162, from Seldovia, Volume 7, at 201-211, from a Cook 1Inlet
commercial fisherman, Volume 7, at 211-214, from Anchorage,
Volume 7, at 224-228, from a commercial Tfisherman, Volume 7, at
228-237, from Resurrection Bay, Volume 8, at 9-29, and fronm
Kenai, Volume 8, at 58-76.

9/ The contents of Volume 11 precede the contents of Volume 10

chronologically; this 1is clear because both <contain precedings
from December 19, 1980, and Volume 10 begins at 7:00 p.m., while
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were sec out in the findings and policy regarding subsistence

uses of Cook Inlet salmon. (M File 3, Exhibit H)

The criteria included a long term pattern of resource
use byan identifiable community. Such uses targeted on specific
stocks relatively close and accessible to the community. EfFfi —

cient and economical methods of harvest were used, as well as
traditional modes of preparing and storing the harvest. Skills
were passed from one generation to the next, and sharing.of the
harvest product occurred on a community basis. Finally, there
was a reliance on a wide range of resources. See 5 AAC 01.597.
The criteria have the effect of restricting the 1identi—
fication of "subsistence uses" of Cook Inlet stocks to fishing
with set gill nets for personal use by residents of the rural
communities around Cook Inlet which historically have been
dependent upon hunting and fishing 1is a significant characteris—
tic of the social and economic life of the community. (See
unchallenged finding of fact entered 1in both Madison (M File 1,
at 56, 1 10} , and Gjosund (G File 2, at 258, #% 18).) This
determination was certainly not agreeaole to some witnesses who
had testified to the board on behalf vFf sportsmen®s groups.
These witnesses argued that "subsistence uses"™ should encompass

all personal use of the resource, the ultimate "use" being

Volume 11 ends with a statement that the meeting would reconvene
aftei dinner at 7:0C p.m. Volume 10, at 1, and Volume 11, at 20.
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consuming the fish. 10/

In the s> ing 1981 meeting, further testimony on uses
of salmon 1in Cook Inlet was received from the Cook Inlet area
advisory committees. 11/ Much of i1t favored the ten criteria,
although the view of the estimated 800 people who attended the
Anchorage advisory committee meeting was that t-he term "subsis-—
tence uses"™ should apply to any personal consumption of noncom-

mercially caught Tfish.

Seven witnesses were called by board members. Two
represented political and sportsmen®s groups, which advocated the
view that all personal use of fish was "subsistence use." 12/
Other witnesses, some representing a Native group and a commer —

cial Tfishing group, spoke directly to the ten criteria, and two

10/ This was advocated in the December 1980 meeting by a
representative of the Isaac Walton League and the Sports and Game
Preservation Association, Volume 6, at 66-81, and by the Isaac
Walton League, Volume 14, at 50-78, the Sports and Game Preser—
vation Association, Volume 14, at 78-94, and the Alaska Sports
Council, Volume 14, at 94-106.

11/ Advisory committees testifying were from Seward, Volume 20,
at 102-110, mentioning the ten criteria, from English Bay and
Port Graham, Volume 20, at 110-115, praising the ten criteria,
frotr, Homer, Volume 20, at 115-129, employing the ten criteria in
its analysis, from the Matanuska Valley, Volume 20, at 129-133,
from the Central Peninsula, Volume 20, at 134-138, from
Anchorage, Volume 20, at 138-151, and from Kenai/Soldotna,
Volume 21, at 230-232.

12/ Testifying were Dale Bondurant, from Alaskans for Equal
Fishing and Hunting, Volume 20, at 163-168, and Sam McDowell,
from the Isaac Walton League, and the Alaska Fisheries Resource
Committee, Volume 20, at 182-191.
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of che witnesses praised, the criteria and urged their use by the
board. L3/ Additionally, extensive written comments were re-—
ceived, and a long period of time was allotted for the board to
review those. Volume 21, at 315.

After those deliberations, the board again embraced the
criteria as a mechanism to 1identify "subsistence uses" in Cook
Inlet. Volume 22, at 318-334 and Volume 29, at 6-16. The final
wording was adopted on April 6, 1981. (M File 3, Exhibit 1)

At the spring 1981 meeting, the board applied the ten
criteria to the uses of salmon in Cook Inlet, and concluded that
the uses in Tyonek, English Bay, and Port Graham were "customary
and traditional wuses." The board also concluded that, on the
evidence before 1it, no communities on the Kenai Peninsula (other
than English Bay and Port Graham) satisfied the criteria. The
board developed findings of fact regarding subsistence fishing in
Cook Inlet, reflecting those determinations. (M File 3, Exhib-—
it L)

The board was not required by AS 16.05.251 (b) to
authorize the personal use gill net fishing which had been previ—

ously authorized as "subsistence fishing” on the Kenai Peninsula,

13/ Testifying were Chief Alex and Dr. Elizabeth Shidura, of the
Kenaitze Indians, Volume 20, at 169-131, Chuck Robinson, on
behalf of the Kenaitze |Indians, speaking to the ten criteria,
Volume 21, at 277-314, Don Mitchell, speaking on his own behalf,
Volume 20, at 191-201; and Volume 21, at 202-228, urging the
board tc ratify the ten criteria, and Rodger Painter, Executive
Director of the United Fishermen of Alaska, Volume 20, at
154-159, speaking approvingly of the ten criteria.



since "customary and traditional uses"™ had not been evidenced
there. The board did notauthorize under its discretionary
powers contained in AS 16.05.251(a) any personal use set gill net
fishing on the Kenai Peninsula for the 1981 season.

During the summer of 1981, the Gjosund plaintiffs filed
a "petition" in the superior court 1in Homer, and the Madison
plaintiffs filed a complaint 1in the superior court 1in Kenai.
(G File 2, at 1-9 and M File 1, at 1-5) Both lawsuits challenged
the validity of the ten criteria, alleging that they were 1incon—
sistent with the intent of the subsistence law. Also, both
lawsuits alleged that there had been procedural irregularities in
the adoption of the ten criteria, and that the board"s actions
had violated plaintiffs® due process and equal protection rights.
Gjosund additionally asked that the" board be held 1in contempt.
The Alaska Federation of Natives ("AFN") 1intervened as a party in
Madison. 14/

In December 1981, the validity of the ten criteria was
upheld in Madison, with the granting of motions for partial
summary judgment filed by the state and AFN on that claim.
(M File 1, at 45-49) The ten criteria were then codified into
the Alaska Administrative Code after the board adopted them again
at its December 1981 meeting. 5 AAC 01.597.

In March 1982, +the validity of the ten criteria as a

14/ AFN"s motion to intervene and the order granting the motion
are not a part of the record on appeal.



mechanism for 1identifying subsistence uses in a manner intended
by the subsistence law was also upheld in Gjosund. (G File 2, at
221-245) However, Gjosund inexplicably further concluded that
the board could not apply the criteria to identify what personal
use set gill net fishing should be authorized as "subsistence
fishing,” unless it was necessary to do so because of the biolog—
ical status of the target fish stock.

At the spring 1982 meeting, the board establisned a new
category of fishing, "personal use fishing," tc accommodate those
activities which had formerly been termed "subsistence fishing,"
but which could no longer be so designated since the subsistence
law had narrowed the definition to only those uses which were
"customary and traditional."” 5 AAC 77.001. The board specified
that "personal use fishing” would not be authorized if sustained
yield would be jeopardized, but other than that safeguard,
maintained the flexibility to authorize "personal wuse fishing"
whenever it would be "in the broad public interest." 5 AAC
77.001(b). Thus, "personal use fishing”™ jJoined "commercial
fishing” and "sport fishing" as activities which can be regulated
by the board in its discretion under AS 16.05.251(a).

At that same meeting, the board then authorized "per—
sonal use fishing” on the Kenai Peninsula for the 1982 season. A
sockeye salmon fishery 1in June was established in the central
district (near Kenai), 5 AAC 77.547, and a fall coho.fishery was
established 1in the southern district (near Homer), 5AAC 77.546,

though the Jlatter was superceded by the so-called "subsistence
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fishing"” authorized by the court in Gjosund. The harvest limits
imposed on "personal wuse fishing” in these two locations were
identical to the "subsistence fishing" limits previously in
effect for those areas. 5 AAC 77.530(a).

In the spring of 1982, the board, together with the
Board of Game, jJointly adopted a procedural regulation which
describes how "subsistence uses" 11 be identified and provided
for under the subsistence law. 5 AAC 99.010. The joint regula—
tion contains eight criteria which are to be used to identify
"customary and traditional subsistence uses" throughout the
state, and which are very similar to the ten criteria at 1issue
here. 5 AAC yC.ul0(b),

In August 1982, the court in Madison upheld the author—
ity of the board to establish and authori2® "personal use fish—
ing," and determined that the authorization of "personal use
fishing” in June on the coho salmon in the central district of
Cook 1Inlet was reasonable and fair, despite the fact that plain—
tiffs would have preferred a fall coho fishery. The court also
refused to second-guess the board"s determination that none of
the communities on the Kenai Peninsula met the ten criteria.
Instead, it remanded that claim to the board with instructions to
consider any properly submitted proposals to authorize "subsis-—
tence fishing" under the ten criteria contained in 5 AAC 01.597.

(M File 4, at 293-295; M File 6, at 361-369)

1v. COURSE OF PROCEEDINGS IN THE TRIAL COURTS

The state adopts AFN"s description of the proceedings



in Madison and of the consolidation. Although AFN1ls description
of the proceedings 1in Gjosund is accurate, some Ffurther detail
may be useful.

On May 29, 1981, the Gjosund plaintiffs filed a "peti-—
tion" in the superior court 1in Komer, setting forth five claims
for relief. (G Fi_ 2, at 1-9) A preliminary injunction was
issued on August 4, 1981, which ordered the opening of a personal
use set gillnet fishery 1in the southern district,, which the court
termed a "subsistence fishery." In December 1981, plaintiffs
moved for summary Jjudgment onall five counts, and the state

moved forpartial summary judgment on count I, and to dismiss

count Il as moot. Oral argument occurred on those motions on
February 16, 1982. (G File 2, at 254)

On March 8, 1982, the court issued a decision resolving
counts I and IV, and part of count II. (GFile 2, at 221-253)

On June 22, 1982, the parties stipulated to the disposition of
counts I1Il and V, and the remaining part of count 1I. (M File 6,
at 328)

On November 19, 1982, the court entered amended find-—
ings of Tfact andconclusions of law, and an amended final jJjudg-—
ment, setting out the disposition of all the counts. (G File 2,
at 254-261 and 265, 1 8; M File 6, at 323-330) The state tas
granted summary judgment on count 1 (the validity of the ten
criteria). Plaintiffs were granted summary judgment®" on counts |11
(procedural aspects) and IV (the application of the ten crite—

ria). The court refused to dismiss count Il as moot, and counts
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1 (contempt) and V (subsumed by count 1V) were dismissed
according to the stipulation.
On December 13, 1982, the state filed a notice of

appeal from the court®"s ruling on count 1V. (G File 2, at 262)

V. ARGUMENT
A. Summary

The legislative history of the subsistence law clearly
indicates that the legislature intended to narrow the definition
of "subsistence Tfishing”™ to mean fishing by individuals who
reside in rural areas of the state which historically have been
dependent upon hunting and fishing as a significant characteris—
tic of the social and economic life of the area. To the extent
that there 1is any question 1in that regard, the board®"s interpre—
tation and implementation of the subsistence law, which 1is
entitled to significant weight, resolve Iit.

In carrying out 1its delegated responsibilities wunder
the subsistence law, the board determined that "subsistence uses"”
of salmon in Co.;k Inlet can be identified on a community basis by

f i
the application of ten criteria, and that determination 1is both
consistent with the intent of the subsistence law and reasonable.

The promulgation by the board in December 1981 of 5 AAC
01.597, <codifying the ten criteria used to identify "subsistence
uses"” of salmon in Cook 1Inlet, was a sufficiently new beginning
to cure and moot a violation of the public meetings law which
occurred when the <criteria were first formulated 1in December

1980.



The board is authorized by the subsistence law to
identify "subsistence uses”™ of salmon in Cook Inlet 1in order that
only fishing for those uses will be provided for through "subsis—
tence fishing,"” regardless of the biological status of the target
stocks.

The classifications determined by the ten criteria of
individuals eligible and individuals 1ineligible to participate 1in
"subsistence Tfishing"” in- Cook Inlet are a reasonable means to
accomplish the legitimate state purpose furthered by the subsis—
tence law.

The board 1is authorized, to establish "personal use
fishing” as a category for regulatory purposes.

In not authorizing "subsistence fishing" opportunities
for plaintiffs, but instead authorizing "personal use fishing"
opportunities, the board has treated plaintiffs fairly.

B . The Criteria for Ildentifying "Subsistence Uses" of Cook
Tnlet Salmon Are Consistent with the Intent or che Subsist
tence Law, and Are Reasonable
1. Standard of review

Plaintiffs assert that the ten criteria which the board
developed to identify "subsistence uses"” of salmon in Cook Inlet
are not consistent with the intent of the subsistence law.
Plaintiffs ™ argument <can be separated into two alternatives:
1) that the legislature did not intend the scope of what had been
called "subsistence fishing” to be narrowed when it changed the
definition of "subsistence fishing” and established the defini—

tion of "subsistence uses,"™ or 2) that the legislature did intend
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to narrow the scope, but that the board has not properly accom—
plished that result with the ten criteria.

The state contends that the 1978 Amendments reflect a
legislative intent to narrow the scope of "subsistence fishing,"
and that the method chosen by the board is both consistent with
that intent and reasonable. The standard of review for each of-
the two questions 1is somewhat different.

There 1is no question that it 1is the court"s job to
construe statutes, and that the court 1is free to substitute 1its
judgment for that of an administrative agency when vreviewing a
regulation which merely interprets a statute. However, it is
also true that the court should give "consideration and respect”
to the agency®"s construction, and substitute its judgment only 1if
there are "weighty reasons"™ for doing so. Kelly v. Zamarello,
486 P.2d 906, 910-911 (Alaska 1971). Accordingly, this court
should apply "the long-standing principle of statutory interpre—
tation that special consideration will be given to the interpre—
tations of the agency charged with administrating the statute,”
State v. Aleut Corporation, 541 P.2d 730, 737 n.15 (Alaska 1975),
when determining whether the legislature intended to narrow the
scope of fishing <classified as "subsistence fishing” when it
amended the definition of that, term in AS 16.05.940(22).

However, assuming the legislature did intend a narrower
meaning, the question 1is whether or not the ten. criteria as
established in 5 AAC 01.597 are "consistent with and reasonably

necessary to carry out the purposes of the statutory provisions"



and are "reasonable and noc arbitrary." Kelly v. Zamarello.
suora, at 911. The court said:

when a regulation has been adopted under a delega—
tion of authority from the legislature tc the ad-—
ministrative agency to formulate policies and to
act in the place of the legislature, we should not
examine the content of the regulation to judge 1its

wisdom, but should exercise a scope of review not

unlike that exercised with respect to a statute.

1d.
2. Intent to narrow definition
Before 1S73, "subsistence fishing"” was defined 1in terms
of "personal use." Sec. 4, «ch. 131, SLA 1960. Following the
enactment of the subsistencelaw, it now is defined 1in terms of
"subsistence uses,”"™ which in turnare defined as "the customary

and traditional uses in Alaska of wild, renewable resources”™ for
certain purposes. AS 16.05.940(22) and (23). Thus, "subsistence
fishing”™ is now defined 1in terms of "customary and traditional
uses,” not just "personal use." On i1ts face, it would seem that
"subsistence fishing" now requires something other than merely
catching fish to eat. IT no change had been intended (as con-—
tended by plaintiffs) . there would have been no need for the
amendments.

The legislative history of the subsistence law supports
this facial analysis and demonstrates that the legislature
intended to narrow the scope of Tfishing which could be termed
"subsistence Tfishing." In essence, the legislature determined

that fishing for "subsistence uses”™ would include only fishing by
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individuals who reside in rural areas of the state which histor—
ically have been dependent upon hunting and fishing as a signifi—
cant characteristic of the. social and economic life of the area,
and not merely the taking of fish for personal use.

For example, during the House debate on the bill that
became the subsistence law, proposed Amendment No. 3 to the bill
would have eliminated the qualifying words "customary and tradi—
tional™ from the definition of "subsistence uses." (M File 3,
Exhibit U, at 8) Representative Anderson explained that the two
words were wused "to put some guidelines around the wuses of
Alaska®"s ... resources." (1d. at 9) The remarks of Representa—
tive Anderson, floor manager for the bill, assume a special role
in determining legislative intent. See 2A C. Sands, Sutherland
Statutory Construction, 48.13 (4th ed. rev. 1973).

The fear was that without those modifiers, the field of
definition would be "wide open." (M File 3, Exhibit U, at 9)
Representative Anderson further commented:

The use of "customary and traditional™ also 1is in

recognition of a historical use of fish and game

for food, shelter, fuel, <clothing, tools, trans-—

portation, etc. This 1is not only 1in conformance

with aboriginal wuses, but also those that have

come in, those people who have <come in later.

They have ... the non-native people 1in the State

of Alaska have established customary and tradi—

tional use of Alaska®s fish and game resources for

subsistence purposes. And in order to give the

Board of Fish and Game more clarification 1in the

area, we have <come up with the (inaudible) of

"customary and traditional” rather than .leaving

that section wide open.

(Id. at 9-10) Representative Anderson certainly 1intended "cus-—

tomary and traditional” to encompass something narrower than all



personal wuse. By not adopting Amendment No. 3 (id. at 16), the
legislature answered part of the question put by Representative
Cotton:

What 1is the difference between a sport fisherman

who takes his fish home and eats it, and a subsis—

tence Tfisherman who takes his fish home and eats

it?

(1d. atll) The answer is bound up in the historically signifi—

cant role fish and gameresources play in the social and economic

life of certain rural areas of the state. In leaving the modify—
ing terms “""customary and traditional,” the legislature showed
that it intended something other than "personal use." 15/

A different provision of the bill requires the board in
certain circumstances to distinguish among subsistence users,
giving priority among them on the basis of customary and direct
dependence upon the resource, local residency and availability of
alternative resources. See AS 16.05.251(b). In discussing
proposed Amendment No. 2, which eventually failed (id. at 7), but
which would have deleted this requirement (id. at 1-2), Repre-—
sentative McKinnon asked what the difference was between those
three criteria, and "subsistence uses" generally. (ld. at 4-5)

Representative Anderson responded that 1in a very poor resource

situation, sport and commercial Ffishing would be cut first, and

15/ Nor was it relying on gear type as the. controlling
definitional element. Representative Gruening, 1in the House
debate, made it very clear that "there are two questions here,"
referring to "methods of "taking” and "customary and traditional
use." (M File 3, Exhibit U, at 12)



last people that you are going to cut off are the

subsistence people who have the greatest reliance

on tne resource.

(ld. at 5) (Emphasis added.)

The answer to Representative McKinnon®s question is
thus that "subsists :e uses™ are not defined in terms of indivi—
dual dependence on the resources. This 1is relevant only 1in
certain circumstances. (See discussion in section 0.) Instead,
"subsistence uses" are associated with all those living in rural
areas in which the social and economic life of the area Iis
reliant upon fish and game resources. That conclusion 1is sup-—
ported by the letter of intent accompanying the subsistence law,

which notes: "Presently, research 1is not being specifically

directed toward the subsistence hunting and fishing economy of

the state." House Journal, 10th Leg,., 2nd Sess. 1155 (1978).
"Economy"™ is defined most pertinently as "the structure of
economic lifein a country, area, or period ...an economic

system." Webster"s New Collegiate Dictionary 375 (1981). It is

clear that the legislature intended the importance of fish and
game to the economy of an area to be within the scope of "subsis—
tence uses."

When a statute 1involves the same subject matter as a
subsequent, but approximately contemporaneous statute, the
legislative history of the first is indicative of the legislative
intent of the second. State v. Bundrant, 546 P.2d 530, 545

(Alaska 1976). The subsistence law was preceded by AS 16.05.257,



the statutory basis for subsistence hunting areas. Ch. 199,
SLA 1975; amended ch. 269, SLA 1976. In amending that statute in
1976, the legislature 1indicated that "subsistence wuses"™ should
not be considered to exist throughout all Alaska. For example,
it found "that traditional dependence on fish and game resources
is a continuing and necessary way of 1life in manv areas of che
state and that the protection of subsistence usage of these
resources 1is essential to the health, safety and general welfare
of the citizens of the state- in those areas."” Sec. 1, ch. 269,
SLA 1976. (Emphasis added.)

The House debate on subsistence hunting area amendments
in 1976 also indicates that proponents of the bill contemplated a
limit to geographical scope. For example, Representative Hiller,
the floor manager for the House debate, indicated that "subsis-—

tence uses"™ which occurred 1in a particular area should not be

subordinated to "pressures from outside sportsmen like myself."
Recording of proceedings, 9th Leg., 2nd Sess., tape 130 H, 1index
nos. 527-1276 (1976). Representative Huntington, the original

sponsor of the bill which became chapter 199, SLA 1975, expressed
concern about outside hunting pressure on people "in the area
where they live." Id. He noted:

Now, the Nowitna River on the Yukon River above
Ruby, 30 miles above Ruby, has been hunted for

many years. It was one of the finest hunting riv-—
ers in the area, and it was destroyed by hunting,
there 1is not doubt about that. The people were

flown in from airplanes and they cut the moose
down to practically zero in two-year®"s time.

Id.
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In light of this legislative history, it appears clear
that the legislature intended the 1978 amendments to narrow the
scope of "subsistence fishing." To the extent that there is any
remaining question in that regard, however, it is removed by the

board®"s subsequent action interpreting and implementing the

subsistence law. Since board determined that the legisl ;re
intended by the definitional change to narrow the scope of c
would be called "subsistence fishing,"” this determination she |

be given "great deference";

When faced with a problem of statutory con—
struction, this Court shows great deference to the
interpretation given the statute by the officers
or agency charged with its administration. To
sustain the Commission®s application of this stat-—
utory term, we need not find that its construction
is the only reasonable one or even that it is the
result we would have vreached had Che question
arisen 1in the Ffirst instance in judicial proceed—
ings.

Pan American Petroleum Corporation v. Shell 0il Comoanv, 455 P. 2d
12, 22 (Alaska 1969).

Both Madison and Gjosund concluded that in in develop—
ing the ten criteria to identify "subsistence uses"™ of salmon 1in
Cook Inlet and 1in focusing upon rural communities around Cook
Inlet which historically have been dependent upon hunting and
fishing as a significant characteristic of the social and eco—
nomic life of the community, the board 1is acting consistently
with legislative intent. (M File 1, at 57, 14; 6 File 2, at
260, 1 6)

There are no "weighty reasons” to overturn the board"s

determination. See Kelly v. Zamarello, supra, at 910-911. The



decision che board made was chat "customary and cradicional uses'l
amounted to something more than simply -eating fish, and 1its
decision 1is <consistent with the amendments which occurred in
1978. In light of the ample legislative history supporting the
board"s determination, the <court need not overturn it under a
substitution of judgment analysis.
3. Criteria consistent with intent, and reasonable

The Jjob of identifying which uses of fish and game
resources are "customary and traditional"™ has been delegated to
the board within specific guidelines. In fact, the legislature
intende i the words "customary and traditional™ to give "a better
handle for the board to work, for in defining the range of subsis—
tence."” (M File 3, Exhibit U, at 12) (Emphasis added.)

Since the legislature delegated authority to the board
to carry out the task of further clarifying the definition of
"subsistence uses," its actions 1in that regard should be reviewed

for consistency with che purposes of che statute, and for reason—

ableness. Kelly v. Zamarello, supra, at 911. This clarification
concerns "administrative expertise” as to a "complex subject
matter,” and 1in such cases, the court will not substitute its

judgment fox* that of the agency, as explained 1in Borkowski v.
Snowden, 665 P.2d 22, 25 (Alaska 1983). That case involved an
interpretation of a regulation for which the substitution of
judgment test was used. The meaning of the term "findings" was
at issue, as it appeared in the phrase "written findings on each

issue shall be 1issued to the respondent.” Id. at 26. The
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interpretation of the term "findings" takes no particular exper—
tise, unlike the clarification of che term "customary and tradi—
tional” as it relates to uses of Alaska®s Tfishery resources. The
legislature intended in the subsistence law to narrow the purview
of "subsistence fishing." However, the legislature had estab-—
lished the board to deal with just such complex subject matter,

and the board was delegated the t".sk of selecting a mechanism to
accomplish the legislature”™s intent, within the guidelines

provided. As discussed, in developing criteria that 1identify
"subsistence uses" with rural communities around Cook Inlet with
historic reliance on fishing and hunting activities, the board is
acting consistently with the intent of the subsistence law.

In formulating the ten criteria challenged 1in this
appeal, and applying them on a community basis, the board is also
acti*"g reasonably. Some evidence of that 1is found in the adop-—
tion by the board in conjunction with the Board of Game of a

joint regulation which sets out the procedures for identifying

subsistence on a statewide basis. This regulation contains eight
criteria, very like,the ten in question here. 5 AAC 99.010(b).
Where an "agency decision concerns "administrative

expertise as to either complex subject matter or fundamental
policy formulation, deference should be given to an administra-—
tive determination 1if it has a reasonable basis in law and 1in
fact"." Weaver Brothers, Inc. v. Alaska Transportation Commis—
sion, 588 P.2d 819, 821 (Alaska 1978). See also Hood v. State.

Workmen®"s Compensation Board, 57<+ P.2d 811, 813 (Alaska 1978).

- 27 -



In this 1instance, the board decision clearly was based on 1its
factual expertise, as well as being consistent with the law.

Information 16/ presented to the board in December 1980 and

16/ That information is contained in the board record supporting
tEe ten criteria in at least the following places:

1) long-term stability: Volume 4 at 84, 97; Volume 5 at 9,
47, 69-70, *5, 91-92; Volume 7 at 33, 53-54, 94, 110, 138, 139,
156, 160-162, 172; Volume 8 at 59-62, 75-76, 112, *113, 114-115,
116-117; Volume 10 at 18-19, 19-20, 32-35; Volume 12 at 77,-.78,
81, 82; Volume 13 at 85-86; Volume 14 at 24-25, 31, 126-127;
Volume 16 at 102-103; Volume 19 at 77, 78; Volume 20 at 103-104,
105, 108, 112, 115, 117-113, 123, 157, 170, 172-173; Volume 21 at
223-224, 278, 283-284, 296, 306; Volume 22 at 326;

2) community 1identification: Volume 1 at 70-71; Volume 5 at
22, 61-62, 85; Volume 7 at 33, 46-47, 64-65, 75, 87,92, 100-101,
112-113, 115-116, 135-137, 144-146, 147, 154, 160-162, 179, 197;
Volume 8 at 28, 59, 60, 75-76, 101-105, 107; Volume 12 at 79-80;
Volume 13 at 86, 88; volume 14 at 25-26, 27-23, 38-39, 114, 166,
168; Volume 19 at 77; Volume20 at 153, 172, 177-198; Volume 21
at 2C3-2C5, 217-218, 220, 221, 225, 262-263, 267-268, 286,
288-289, 296, 301;

3) targeting on specific stocks: Volume 1 at 20-21, 33-37;
Volume 7 at 19-20, 34-35, 36-37, 42-43, 44-45, 46-47, 57-58, 60,
63-64, 76, 87-89, 91, 96, 118, 141, 180-188, 228-229, Volume 8 at
59; Volume 12 at 29-30, 33-34, 96, 104; Volume 13 at 25-26,
32-38, 47; Volume 14 at 138, 217; Volume 18 at 269-273; Volume 21
at 234;

4) efficiency of harvest methods: Volume 3 at 41, 60,
92-93; Volume 4 at 85, 88; Volume 7 at 12, 34-35, 42-43, 46-47,
60, 76, 87-89, 92, 95-96, 96-98, 116, 121, 123-124, 180-188, 202;
Volume 8 at 11, 14-15, 17; Volume 10 at 20-24; Volume 12 at 8,
31-32, 32-33, 92-96, 105; Volume 20 at 99, 104-105, 1)1-162, 196;
Volume 21 at 236, 297;

5) proximity: Volume 3 at 40; Volume 4 at 79, 88-90; Voi—
le 5 at 24-25, 75-76, 82, 84; Volume 7 at 42-43, 46-47, 49-50,
*J, 77,99-100, 101-102, 103, 105-106, 126, 147, 150, 158, 180;
olume 12 at 41; Volume 14 at 43-44, 182-183; Volume 20 at
104-105, 171; Volume 21 at 297;

6) access relatively good: Volume 4 at79, 86; Volume 5 at



spring 1901, regarding the uses of salmon in C-ok Inlet included
evidence that "customary and traditional wuses .ould be distin—
guished from mere "personal use” by ten factors, which became the
ten criteria of 5 AAC 01.597. 17/

The reasonableness of the board employing the ten

criteria to identify communities 18/ in which "subsistence uses"

36, 41, 45, 76, 84; Volume 7 at 37, 39, 105, 126-127, 131, 132,
133, 213, 231-232; Volume 10 at 25; Volume 12 at 42, 44, A45-46,
52, 86; Volume 14 at 182-183; Volume 21 at297;

7) relationship tohistorical methods of preparation: Vol —
ume 3 at 18, 21-22, 61; Volume 5 at 55-56, 59-61, 85, 91-92; Vol —
ume 7 at 53-54, 54-55, 76, 87-89, 91-92, 94, 158, 233; Volume 8
at 25; Volume 10 at 25-27; Volume 19 at 77; Volume 20 at 172;
Volume 21 at 297-298;

8) inter-gererational transmission: Volume 4 at 74, 87;
Volume 5 at 59-61, 85, 91-92; Volume 7 at 53, 96; Volume8 at 25,
53, 59, 75-76; Volume 10 at 27-30; Volume 13 at 86 Nolume 14 at
126-127; Volume 17 at 153; Volume 20 at 112, 172; Volume 21 at
278;

9) community and family sharing: Volume 3 at 115; Volume 5
at 61-63; Volume 7 at 90, 117; Volume 8 at 27-28, 58; Volume 10
at 35-41; Volume 13 at 86; Volume 21 at 298; and

10) reliance on variety of resources: Volume 5 at 64-65,
75-76; Volume 7 at- 87-89, 94101-103, 106, 116, 123-124, 147;
Volume 10 at 41; Volume 13 at 27; Volume 20 at 172;Volume 21 at
216, 221, 283-284, and 199.

17/ Contrary to plaintiffs®™ assertions, the criteria are not ra-—

cially based. Anyone living 1in a qualifying community 1in Cook
Inlet, currently Tyonek, English Bay, and Port Graham, 5 AAC
01.580(a), may participate, regardless of race. Conversely,

individuals 1living 1in communities in Cook 1Inlet for which the
existence of "subsistence uses”™ of salmon under the ten criteria

has not been demonstrated may not ©participate.. Thus, the
Kenaitze Indians, who live on the Kenai peninsula, are not
authorized. (M File 3, Exhibit L, at 9)

18/ Plaintiffs assert that the method of applying the ten



occur is also evidenced by che fact thac che federal subsistence
law was clearly aimed ac protecting communicies vrelianc upon
resources. In 1980, Congress passed Che Alaska National Interest
Lands Conservation Act (ANILCA), Pub. L. No. 96-487 (1980).
""Subsistence uses" of Alaska"s fish and game are protected by
ANILCA Title VIII, 16 U.S.C. 83111-3126. The definition of
"subsistence uses™ in ANILCA is virtually identical to the state
definition, including the critical words "customary and tradi—
tional uses.” 16 U.S.C. &3113. The version of ANILCA that was
under consideration by Congress in 1978 when the state subsis-—
tence law was passed also contains 1in its definition of "subsis—
tence uses" the key words "customary and traditional." Sec. 703,
H.R. 39, 95th Cong., 2nd Sess. (1978). The state legislature was
aware of that definition when it was debating, and deciding
against, removing the words "customary and traditional” from the
state definition. (M File 3, Exhibit U at 8)

The legislative history of ANILCA and 1its precursors
indicates that Congress was concerned about communities reliant

upon resources 1in Alaska. There are references to the "more than

criteria in Cook 1Inlet, on a community-by-community basis, 1is a
strategy of recent vintage, devised long after the criteria were
formulated. In fact, the explanation accompanying the motion to
adopt the ten criteria as the method of identifying "subsistence
uses" of salmon for all of Cook 1Inlet 1in March 1981 emphasized
the need to focus on "an identifiable community, subccmmunity or
group™ rather than "a small group intermingled throughout the
length and width of the Kenai peninsula with other individuals
and groups." (Emphasis in original.) (M File 3, Exhibit R, at

iy
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20Q rural communities throughout Alaska” and "the economic

importance of subsistence uses to the rural economy."” H.R. Rep.
No. 1045, 95th Cong., 2nd Sess. lc. (1978). Congress commented
on the "subsistence-dependent villages in the area,”"™ and the

tension over subsistence "between the rural and urban communities
in the State."” H.R. Rep. No. 97, 96th Cong., 1st Sess. 158
(1979). It was also intended that former residents of communi—
ties reliant on subsistence who were currently living in a larger
population center would not be eligible to participate in "sub-—
sistence uses." Id. at 192.

Congress was concerned with the issue because "Alaska's
more than 200 rural villages are unique in that they are the last
communities in the United States 1in which a substantial number of
residents are still dependent wupon the harvest of renewable
resources.,.." S. Rep. No. 413, 96th Cong., 1st Sess. 230-231
(1979). Additionally, Congress 1intended to protect "subsistence
uses"” which "have played a long established and important role 1in
the €zonomy and culture of the community and in which such uses
incorporate beliefs and customs which have been handed down by
word of mouth or example from generation to generation.” Id. at
269.

Those are but a few examples of Congress®s concern with
communities reliant upon resources. The clearest statement of
that is included 1in the vremarks of Representative Morris K.
Udall, the chief sponsor of H.R. 39, jJjust before ANILCA became

law in December 1980:



Ic should also be noced chac customary and tradi—

tional subsistence wuses must be evaluated on a

community or area basis rather than an individual

basis.
126 Cong. Rec. H10546 (daily ed. Nov. 12, 1980) (statement of
Rep. Udall). (Emphasis added.)

The fact that Congress was so concerned 1iIn enacting che
federal subsis e law with communities reliant upon fish and
game resources augments the evidence demonstrating that the board
in adopting criteria which identified communities in Fook Inlet
reliant upon fish and game resources was acting reasonably.

4. Conclusion

In providing guidelines for the board, the Alaska
legislature <created a definitional framework for "subsistence
uses."The legislature thus avoided imposing a more rigid
approach which would have entailed inherent risks identified by
one commentator:

[S]Jome content for the term "subsistence™ must be
agreed upon before a management scheme can be de—

veloped. This does not mean that such agreement
should necessarily be in the form of a legislative
definition. A too-rigid meaning ... could impinge
on at least three other criteria: flexibility and
assurances to both subsistence ... and nonsubsis—

tence interests.

An exhaustive statutory list of harvest-
able resources and permitted takers, methods, and
uses not only would be difficult to generate but
also would be too narrow and too rigid for practi—

cal administration. Use of animals and plants has
varied widely among geographical regions, cultural
groups and time periods. Harvesting methods have

continued to evolve--particularly since introduc—
tion of high-powered hunting arms and motorized
vehicles. Concentrations and locations of



resources, populations and users have also

changed. These diverse factors will undoubtedly

move vrapidly 1in the future, and a legislative

description of the uses intended to be permitted

should provide both breadth and flexibility to

deal with new conditions.

D. Kelso, "Legal 1Issues 1in Federal Protection for Subsistence on
Proposed National Interest Lands,"™ (unpublished) (1976), reprint—
ed in H.R. Rep. No. 16, 95th Cong., 1st Sess. 273 (1977), at 407
and 412 (footnote omitted).

The board <correctly determined that the Jlegislature
intended the definition of "subsistence fishing”™ to be narrowed
by the 1978 amendments, and carried out its delegated responsibi—
lity to identify "subsistence wuses"™ in a reasonable manner,

consistent with the legislative guidelines of "customary and

traditional."”

C. The Board"s Violation of the Public Meetings Law while
Developing the Criteria in December 1980 Is Moot

A. explained in the statement of the case, the board 1in
December 1980 gathered a great: deal of information about the uses
of salmon 1in Cook Inlet. In order to sort through that informa-—
tion, a committee was appointed, and its meetings were announced
during the board meetings, and held during Doard recesses.
(Volume 3, at 122-126) However, the state wuas stipulated that
the committee meetings 1in December 1980 were conducted in viola—
tion of AS 44.62.310, which requires public meetings to be open.
(M File 7, at 371-372)

Action taken contrary to the public meetings
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requirement 1is void. AS 44.62.310(F). In University of Alaska
v. Geistauts, 666 P.2d 424, 430 (Alaska 1983), the consequences
of such voidnoss are discussed. The <court concludes that the
process which 1led to the void result must "begin ar.ew." Id.
Since that has already occurred three times since the violation
in December 1980, the Madison court <correctly <concluded that
count 11, alleging procedural irregularities, was moot.
(M File 4, at 296)

The first rehabitation of the violation occurred in the
same December 1980 meeting. After the committee reported to the
board, with the first draft of the ten criteria, the board
discussed the criteria and supporting reasoning in great detail.
(Volume 10, at 8-54) The board concluded- that the ten criteria
accurately summarized the common threads that had appeared
throughout the testimony and that had emerged from che informa—
tion presented, and the full board then adopted the ten criteria.
(M File 3, Exhibit H)

The second time the process be”n anew was in the
spring 1981 meeting,"which was nor .wice 1in regard to subsis-—
tence. The first notice was the board notice of proposed changes
for March 1981, which stated in part:

The 1issues that will be before the board are the

establishment of a subsistence salmon fishing per —

mit system for Cock Inlet
(M File 3, Exhibit 0) The second notice was the .Cook Inlet
subsistence fishing special notice, which stated in part:

The session will focus on the application of the

State"s subsistence law to salmon fishing in Cook
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Inlet. The law sets a priority on certain custom—

ary and traditional uses of subsistence resources.

The board intends to examine different methods for

providing the priority in Cook Inlet.
(M File 3, Exhibit P)

As set out in the statement of the case, additional
oral and written testimony was received during the spring 1981
meeting, and the board readopted the ten criteria, after slightly
amending them. (M File 3, Exhibit 1)

The third time the process began anew was in " the
December 1981 board meeting. The general legal notice for that
meeting listed the subjects open for consideration, including the
Cook Inlet subsistence fishery, which was noticed broadly.
(M File 3, Exhibit W) The board could adopt, amend, repeal or
take no action on the following:

set characteristics that describe or define sub-—

sistence uses and users that will be used by the

board to identify subsistence fisheries; set loca—
tions open and closed to subsistence fishing; set
fishing seasons, periods, gear vrequirements and
restrictions; set conditions and requirements for
obtaining subsistence fishery permits; set harvest
limits; set fish marketing requirements.

(ld. at 3)

In addition to the general subject area being opened
and noticed, a specific proposal 1in the board"s proposal packet
outlined the ten criteria already adopted by the board.
(M File ey Exhibit X)

Alaska law 1is clear that courts should not decide

issues not actually in controversy. Greater Anchorage Area

Borough v. City of Anchorage, 504 P.2d 1027 (Alaska 1972).



%
Mootness precludes judicial determinations. Jefferson V.

Asnlund, 458 P.2d 995 (Alaska 1969). The <consequence of the

voidness resulting from the violation of the public meetings law

during the December 1980 board meeting is that the process must

"begin anew." Since that has occurred on three occasions since

the violation occurred, the matter 1is moot, and the court should

not consider it.

D. The Board May Use the Criteria to Ildentify "Subsistence
Usesll of Cook Inlet Salmon Regardless or the Biological
Status oi the Target Stocks

As discussed, prior to the board®"s development and
application of the ten criteria, the "subsistence fishing"” which
was authorized in Cook Inlet was sinply fishing for personal use
with set gill nets, under che pre-subsistence law definition of
that term. After the board developed the ten criteria, and it-
determined that no communities on the Kenai Peninsula except

English Bay and Port Graham had evidenced "subsistence uses" of

Cook Inlet salmon. (M File 3, Exhibit L) Thus, "subsistence
fishing”™ was not authorized. However, in 1982 +the board did
authorize "personal use fishing." 5 AAC 77.546 and 5 AAC 77.547.

The Gjosund court upheld the ten cr .teria as a mecha-—
nism to identify "subsistence uses"™ which 1is consistent with the
intent of the subsistence law. (G File 2, at 260-261, 77 6-8)
However, the court then concluded that the board could net apply
the criteria to see if what had been authorized as- "subsistence
fishing” was still "subsistence fishing” under the new defini—

tions supplied by the subsistence law unless the target fish
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stocks were in such jeopardy that the fishing required restric—
tion. (ld. at 261, 11 9, 10.)

In reaching this conclusion, the court misconstrued AS
16.05.251(b) 0> melding its three distinct statutory mandates to
the board. In order to understand the misconstruction upon which
the court®"s conclusion 1is based, it 1is_necessary tc understand
how AS 16.05.251(b) operates.

The first sentence of AS 16.05.251(b) states:

The Board ... shall adopt regulations ... permit—
ting the taking of fish for subsistence uses un-—
less ... adoption of the regulations will jJjeopar—
dize ... sustained-yield.

Thus, wunless sustained vyield 1is jeopardized, the board is re—
quired to allow opportunities for "subsistence uses."” Identi —
fying these uses is implicitly authorized in the requirement to
provided for them. At the same time, the board may, under AS
16.05.251(a) allow opportunities for nonsubsistence uses, such as
"personal use fishing."

The second sentence, of AS 16.05.251(b) states:

Whenever it is necessary to restrict the <="king of

fish to assure ... sustained-yield ... or ... the
continuation of subsistence uses of such re-—
sources, subsistenc use shall be the priority
use.

Thus, if 1increase in competition or decrease in harvestable
surplus result in a relative resource shortage, restriction of

so"a harvest opportunities cay be necessary, and,, if so, the
priority for "subsistence uses" would come into play. The board
can use any of the many management options available to it in

imposing the needed restrictions on nonsubsictcues uses and in
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continuing to regulate "subsistence uses™ 1in a way that protects
the opportunity for "subsistence fishing." Of course, in extreme
cases the option of precluding nonsubsistence uses would remain
available.

The third sentence of AS 16.05.251(b) states:

If further restriction is necessary, the board

shall establish restrictions and Ilimitations on

and priorities for these consumptive uses on the

basis of the following criteria:

(1) ~customary and direct dependence upon the =
resource as the mainstay of one®s livelihood;

(2) local residency; and
(3) availability of alternative resources.
Thus, a more serious vresource shortage resulting from greater
increase 1in competition or decrease in harvestable surplus may
require still further restriction of harvest opportunities, even
after only "subsistence uses™ remain. At that point, the crite—
ria listed in the statute would form a basis for distributing the
allowable harvest; among the participants 1in "subsistence uses."
The statutory mandate contained in AS 16.05.251(b) that
sustained yield always be the- paramount <concern is consistent
with the <constitutional requirement <contained in article VIII,
section 4 of the Alaska Constitution. If the status of a fish
stock is such that maintenance of sustained yield requires that
all harvest cease, no use (including subsistence) may be allowed.
The first requirement of AS 16.05.251 (b) ".is that the
board authorize the taking of fish for "subsistence uses." The

board has determined 1in the ten criteria that "subsistence uses"
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of salmon 1in Cook 1Inlet are targeted on specific stocks during
specific seasons. 5 AAC 01.597(a)(3). Thus, "subsistence
fishing”™ must be permitted on t~ose specific stocks during those
specific seasons. No matter what the biological status of the
stocks is, the board may wish to examine the Ffishing that has
been called "subsistence fishing”™ to determine what segment of it
is really "personal use fishing" that may be authorized reason—
ably on whatever stocks and 1in whatever seasons the br \rd se—
lects, unaer its discretionary authority in AS 16.05.251(a),

rather than being mandated on specific stocks and in specific

seasons.

It 1is implicit in the requirement that the board
authorize "subsistence wuses"™ that it have the authority to
identify those uses. That task is separate from the later

portions of AS 16.05.251(b) which come into play when the priori—
ty has been triggered and when the biological status of the
target stocks is relevant. The Gjosund <court confused the
relevance of the biological status of the resource at the priori—
ty stage with the requirement that "subsistence uses"™ be provided
at the first ,?tage.

E. The Classification Described by and Resulting from the
Application of the Criteria Do Not Violate Equal Protection

1. Equal protection standards
Although plaintiffs allege violation cf both the state
and federal equal protection clauses, their brief focuses, only on

the state t-.est, which generally has been discussed 1in connection

with article I, section 1 of the Alaska Constitution, providing



in part chac "all persons are equal and are entitled to equal
rights."” See also Alaska Constitution art. VIII, 8 17.

The equal protection guarantees are designed co ensure
that those situated similarly with regard to the subject matter
and purpose of a law will be treated equally under that law.
Ketchikan Gateway Borough, Alaska v. Breed, 639 P.2d 995 (Alaska
1981). A classification must bear "a fair and substantial
relationship to a legitimate governmental objective." Commercial
Fisheries Entry Commission v. Apokedak, 606 P.2d 1255, 1264
(Alaska 1980). However, equal protection does not demand abso-—
lute perfection in the classification system. Id. at 1267. As
the court noted in Rose v. Commercial Fisheries Entry Commission,
647 P.2d 154, 160 (Alaska 1982):

The focus of our 1inquiry under Alaska equal pro-—

tection analysis 1is whether the legislative clas—

sification 1is a reasonable means to accomplish a

legitimate state purpose.

2. The classifications described by the criteria

The basic classifications at 1issue 1in this appeal are
those individuals eligible to participate in "subsistence fish-—
ing,"” and those individuals who are not. As discussed above in
section B, use of the ten criteria results in the identification
of rural communities reliant upon fish and game resources. The
board has determined that people residing in rural communities
reliant on fish and game vresources 1in the Cook 1Inlet area are
differently situated with regard to fish and game resources than
individuals residing elsewhere in the Cook Inlet area. Again, as

discussed above in section B, this determination 1is consistent



with cheinten*- of Che subsisCence law, and 1is reasonable.

Hoc only is Che 1idencificacion of "subsiscence uses" in
Cook InleC as uses by residencs of rural communities relianc upon
fish and gameresources reasonable, buc ic also bears a fair and
subscancial relacionship Co a legicimace governmencal objecCive,
as required by Che equal proceccion CesC. Commercial Fisheries
Entry Commission v. Apokedak, supra, ac 1264. Scace v. Tan, i
Valley Sportsmen®s Association, Inc., 583 P.2d 854, 859-860 n.
(Alaska 1978), acknowledged che cricical imporcance 1in Alaska of
preserving and proceccing "subsiscence uses," and in Kenai
Peninsula Fisherman®s Cooperacive Associacion v. Scare, supra, aC
903, Che ~courC noted Chac <che subsiscence law addressed che
imporCanC issue on a statewide basis.

The classifications described by Che cen criteria are
"a reasonable means co accomplish a legicimace state purpose,”
and do noC violate equal protection. Rose v. Commercial fish—
eries Entry Commission, supra, at 160.

3. The <classifications resulting from Che application of
the criteria

To the extent chat plaintiffs challenge the specific
results of Che applicaCion of the criteria to their communities,
and allege that they are "similarly situated" to those living 1in
communities 1in Cook Inlet which are eligible under 5 AAC 01.597
for "subsistence uses,"™ the equal protection issue 1is not ripe
for review. A superior court decision which remands an issue for
further proceedings 1is not a final judgment for purposes of

appeal. City and Borough of Juneau v. Thibodeau, 595 P.2d 626,



629 (Alaska 1979). The Madison court remanded count XV, ques—
tioning the application of the ten criteria to the Madison
plaintiffs, to the board with instructions to <consider under
5 AAC 01.597, containing the ten criteria, any proposals to
authorize "subsistence fishing”™ in Cook Inlet. (M File 4, at
293)

The remand occurred because plaintiffs were apparently
claiming that they are similarly situated to those individuals,
residing in the qualifying Cook Inlet communities, English Bay,
Port Graham, and Tyonek, with respect to their use of. fish and
game resources. See 5 AAC 01.580 (a). However, on the evidence
before it the board could not reach that conclusion, and neither
could the Madison court. The board®"s findings of fact regarding
subsistence fishing in Cook Inlet first discusses the communities
of English Bay, Port Graham, and Tyonek, and measures them
against the ten criteria, finding customary and traditional uses
present. (M Filr j, Exhibit L, at 1-9) Then, the board measures
ttuie of the other Cook Inlet communities against the ten crite—
ria, and Tfinds them all 1lacking on the evidence presented. (Id.
at 9-10) The board®s determination means that individuals
residing 1in those communities are situated differently for the
purposes of the subsistence law with regard to fish and game
resources than individuals residing 1in English 3ay, Port Graham,
and Tyonek.

Specifically, the board finds that no showing had been

made that a long-term, stable and reliable use pattern applied to



any community or subcommunity. The board finds that lack ex-—

tremely important, viewing the other criteria which may have been

demonstrated as less persuasive, inlight of the absence of
long-term, stable and reliable use patterns. The board acknowl —
edges that some groups, such as the KachemakBay Subsistence

Group, had shown the existence ofa community of interest at the
present time, but the board finds that the members were either
too widely dispersed or were too heterogeneous to be considered
identifiable as a community. The board acknowledges that in
parts of Cook Inlet there was targeting on specific stocks, wuse
of the most efficient and productive gear, reasonable geograpaic
proximity to the town sites, and easy and direct access to the
resource. However, the board points out that only the Kenaitze
Indians had made an adequate showing of handling salmon by
traditional modes (e.g. , using all the parts of the fish, 1includ-—
ing the heads, fins, tails and eggs; drying, smoking). The board
finds that no wuser concentration showed technique and skill
transmittal within and between families, distribution throughout
the entire user concentration, nor reliance on a wide range of
wild resources taken in proximity to the community. (1d.)

The board did not close the door on further proposals
seeking to demonstrate "subsistence uses"™ in Cook Inlet communi —
ties, and in fact stated:

As with all its determination, the Alaska Board of

Fisheries will consider additional information

from the public during its next regulatory pro—

posal cycle, if such 1information 1is offered. In

the event adjustments to the Tfindings or regula—
tions are necessary, appropriate <changes <can be



made at that time. However, no extension of eli—
gibility ... 1is warranted on the present record.

(Id. at 10)

Sincethe board reasonably did not find on the evidence
before it that plaintiffs were similarly situated to those
residing in Cook 1Inlet communities authorized to participate 1in
"subsistence fishing,"” and since the Madison court remanded this
issue to the board, a violation of equal protection cannot be
found in the board®"s application of the ten criteria.

F. The Board Is Authorized to Establish "Personal Use Fishing"
as a Category ror Regulatory Purposes

In 1982, the board established "personal use fishing"
as a category which it <can wuse 1in regulating Tfishing 1in the
state. 5 AAC 77.001. This action is consistent with the board®"s
statutory authorities and 1is reasonable, and thus, it should be
upheld. Kellv v. Zamarello, supra, at 911.

AS 16.05.251(a)(6) authorizes the board to make regula-—
tions it deems necessary for "classifying as commercial fish,
sport fish or predators or other categories essential for regula-—
tory purposes.” (Emphasis added.) Plaintiffs® assertion that
the provision only authorizes the board to use categories estab-—
lished by the legislature is inconsistentwith the language
itself, which delegates that authority to the board.

Under AS 16.05.251(a)(6), the board may employ "other
categories” only if to do so 1is "essential for regulatory pur—
poses." In establishing the category of "personal use fishing,"

the board made specific findings on the necessity. The board
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found that before the subsistence law, individuals could fulfill
their personal wuse requirements by "subsistence Tfishing," but
that now "subsistence fishing" 1is narrower 1in scope, and does not
include all such previously authorized personal use fishing. The
board found that "commercial fishing"” was not the proper category
fox that activity, since the sale of fish 1is not involved.
Further, "sport fishing” has become so associated with hook and
line, rather than nets, that to classify personal use net fishing
as sport Tfishing would be confusing to the public. Thus, it was
necessary to establish "personal use fishing." 5 AAC 77.001(a).-

Assuming the board is correct 1in its interpretation
that the new definition of "subsistence fishing” 1is narrower than
the previous one, it seems odd that plaintiffs would challenge
the board"s authority to establish "personal use fishing," since
the category was established 1in order to provide for Ffishing
which cannot now be called "subsistence fishing." Plaintiffs are
incorrect in characterizing "personal use fishing" as a matter of
"charity;" the board made clear that "personal use fishing" could
be authorized whenever it "is in the broad public interest."
5 AAC 77.001(h). The board can thus authorize it in its discre—
tion under AS 16.05.251(a), Jjust as it does commercial fishing
and sport fishing.

The board was authorized to establish "personal use
fishing” as a category, since it 1is essential for regulatory
purposes. Indeed, 1if it had not done so, there would be no

mechanism for it to authorize fishing for personal use by set



gill nets by plaintiffs.

G. The Board Has Mot Violated Plaintiffs® Substantive Due
Process Rights by Mot Authorizing "Suosistence Fishing"
g@Doriunities for Them, but instead Authorizing "Personal
Use Flshing' _______

Substantive due process, guaranteed in article I,
section 7 of the Alaska Constitution, protects people against

arbitrary governmental action, and encompasses our traditional
concept of fair play and substantial justice," "fundamental

principles of Iliberty and justice,"” and "fundamental fairness."

Green v. State, 462 P.2d 994, 996-997 (Alaska 1969). Thus, the
board may not take arbitrary or unreasonable action. Kelly v.
Zamarello, supra. Plaintiffs assert that they have, been treated
unreasonably; however, an examination of their allegations

demonstrates that the board has not violated plaintiffs substan-—
tive due process rights, and has not treated them arbitrarily.

Plaintiffs first assert that they have been treated
unreasonably because of the violation of the public meetings act
which occurred during the December 1980 board meeting. As
discussed above 1in section C, that violation has been cured, and
is moot. t

Plaintiffs next assert that they have been treated
unreasonably because there was not a biological ne"-:i to restrict
the "subsistence Tfishing"” that was authorized in Cook Inlet under
the old definition. Plaintiffs refer to a report that purported—
ly confirms that "subsistence fishing”™ occurs in their part of

the inlet, but that report speaks in the terms wused 1in thu years

reported on, which were terms related to the old definition.
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(G File 4, at 1-97) As discussed above 1in section D, the board
may i1dentify “subsistence wuses,"” regardless of the biological
status of the target stocks.

Plaintiffs third claim of unreasonable treatment 1is
that the board 1in applying the ten criteria undertook an admini —
strative. function which the board 1is prohibited from engaging in
under AS 16.05.241. That claim is based on a misconception that
the board was granting and denying "subsistence fishing" oppor-
tunities to particular individuals. In fact, the board was
identifying "subsistence uses,”"™ which can be participate! 1in by
anyone in Cook 1Inlet 1living in a communiuy where "customary and
traditional uses" exist. Kenai Peninsula Fisherman®"s Cooperative
Association v. State, supra, at 901-902, noted that the board has
no administrative powers, but simultaneously held that the board

has the power to make decisions effecting the uti—
lization of fishery resources in this state.

Id. at 903.

What the board did in applying the ten criteria was to
identify "subsistence uses"™ and provide for them. For. the 1982
season the board also identified and provided for "personal use
fishing,1" for which any Alaska resident qualifies. 5 AAC 77.015,
5 AAC 77.546, and 5 AAC 77.547. Kenai Peninsula Fisherman ™
Cooperative Association v. State, supra, states that the board is
not prohibited from:

differential treatment of such diverse user groups
as commercial, sports, and subsistence fishermen.

at 904. Thus, in identifying "subsistence uses" and



providing for them pursuant to AS 16.05.251(b), the board 1is not
improperly exercising administrative powers. In fact, although
plaintiffs suggest that somehow the Department of Fish and Game
should apply the criteria (brief of appellant/cross-appellee at
45-46) , that task has been delegated to the board, not the
department.

Plaintiffs fourth assertion is that the board has
treated them unreasonably by allegedly excluding them from
fishing opportunities. It is true that after the board 1iden—
tified and provided for "subsistence uses"™ for the 1981 season,
it did not authorize any other Tfishing for personal use with set
gill nets for that season. At that time, the board had not yet
established "personal use Tfishing” as a category under which it
could accommodate individuals such as plgintiffs.

Additionally, the board was Ivery cognizant of its
responsibility 1in weighing biological factors with the interests
of different user groups and making a decision that would be in
the greatest public interest. The board extensively discussed
its reasons for not authorizing any fishing for personal use with
set gill nets for 1981, other than "subsistence fishing." (Vol —
ume 28, at 42-72) The board expressed concern that the net
fishing was too efficient, and involved too many people, so that
even though it had-historically existed, it might not be reason-—
able to allow a large number of people to continue to use the
most efficient gear type. (Id. at 51) The board felt that if

the more efficient set gill nets harvested the fish before they



reached their home streams, a few people couli benefit dispropor—
tionately, whereas the maximum benefit to the maximum people
could beprovided by restricting the fishing to rod and reel
(sport fishing), thus allowing more fish to reach their home
streams. (1d. at 44-45) The set gillnet fishing was <compared to
snagging, which has also beendiscontinued:

I don"t look at any differently then say, for

instance, snagging in the sport fishery. For a
long time snagging was -- was permitted 1in the
sport fishery. The board came to a point where it

was too efficient, there were too many people in
it, there was harvesting at a higher vrate than
what the board felt was prudent as far as the con-—
servation of the resource. And so, even though
historically snagging had existed for a long tinme
the board decided that it was just not something
that could be justified as far as the conservation
of the resource.

And so, I look at this net fishery in a simi—
lar fashion, and in order to live up to the man—

dates of the constitution to -- for providing the
resources for the maximum use of 1its people you
can no long - when you get to a point where you
have a limited resource you -- you cannot continue

to allow the most efficient means of harvest.

(ld. at 44) The board noted net fishermen had alternative means
to meet their protein needs, and that they would have access to
the resource by use of rod and reel. (Id. at 43)

In light of those reasons, the board for the 1981
season did not authorize fishing for personal use with set gill
nets, other than "subsistence fishing,” 1in Cook Inlet.

However, by the time the board considered the matter
again for 1982, it had established "personal use fishing"” as a
category it could employ. 5 AAC 77.001. The board authorized

"personal use fishing” in both the southern and central districts
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of Cook Inlet, under the same Individual harvest limits that had
been in effectfor what was called "subsistence fishing"” in those
areas previously. 5 AAC 77.530(a), 5 AAC 77.546 and 5 AAC
77.547.

The Madison plaintiffs would like to fish on coho
salmon in the <central district of Cook Inlet in the fall.
Instead, the board authorized a fishery on sockeye salmon in the
central district in June. (M File 6, at 365-366, 17, 18) A
consequence of the absence of "subsistence wuses"™ is that the
board retains the discretion to authorize "personal use fishing"”
on whatever stocks and in whatever seasons it determines best
serve the public interest, jJjust as it retains discretion for when
and where to authorize commercial fishing and sport fishing. AS
16.05.251(a). Kenai Peninsula Fisherman®s Cooperative Associa-—
tion v. State, suora, recognized that the board is authorized to
make allocation decisions. The factors upon which those alloca—
tions are baseu may change over time, and the allocations may
shift accordingly. Such allocations are consistent with the
board"s statutory .authority. « AS 16.05.221(a) and AS 16.05.-
251(b) .

Thus, the board must authorize "subsistence fishing" on
the specific stocks and 1in the specific seasons with which the
"subsistence uses" are associated. See AS 16.05.251(b) and 5 AAC
01.597(a)(3). On the other hand, the board has the latitude to
direct "personal use Tfishing"” to any stock or season, as long as

its decision is reasonable and not arbitrary. Kelly .



Zamarello, supra, at 911. The Madison court determined that the
shift from the fall coho to the summer sockeye was reasonable and
not arbitrary. (M File 6, at 368-369, IK 11, 12)

T. e plaintiffs finally assert that they have been
treated unreasonably because particular board members allegedly
had a biased attitude toward them. 19/ The 1incidents that plain—
tiffs rely upon to attempt to demonstrate the "unreasonable"”
attitude of particular board members all involve board action
that plaintiffs did not like. The boarddid not authorize
"subsisLunce fishing"™ for plaintiffs, but the criteria that the
board used 1in that process were consistent with the intent of the
subsistence law and reasonable, and under the remand to superior
court, plaintiffs are free to submit proposals to the board and
show why, under the criteria, they do in fact engage 1in "subsis—
tence uses." See sections B, D, and E above.

It is true that no fishing for personal use with set
gill nets was authorized for plaintiffs in 1981, but as the ear—

lier discussion shows, the board based that action on resource

19/ AFN asserts that plaintiffs are alleging that the board as
an institution suffers from unconstitutio: al bias. (Brief o7
intervenor/amicus curiae at 37-45.) That 1is not an accurate
characterization of plaintiffs® allegations, which 1instead are
directed at the attitudes of particular board members. For
example, the contempt allegations in Gjosund were dismissed by
stipulation "based upon a significant change 1in the membership

and leadership of the [board]..." (M File 7, at 371) AFN asks
that the purported issue be remanded to superior court to develop
a record. In fact, the reason there 1is no record is that no such

issue has been raised or briefed in either Gjosund or Madison.



and allocation concerns. However, before 1982, the board recon-—
sidered, and authorized "personal use fishing" inwhich plain—
tiffs can participate.

The "personaluse fishing” authorized by the board in
the central district ofCoe.: Inletis on the summer sockeye, in—
stead of the fall coho preferred by plaintiffs, but, as discussed
above, that decision is within the discretion of the board and
reasonable. AS 16.05.251(a). (M File 6, at 368-369, 11 11, 12)

Plaintiffs may not have made <che decisions that the
board made on these matters. That does not mean, however, that
the board decisions were arbitrary, and, in fact, as the dis—
cussion shows, the decisions were reasonable.

Thus, the actions objected to by plaintiffs do not

violate substantive due process.

VI. CONCLUSION

This appeal 1is not about mere semantics. It is about
important Jlegislative changes in the definition of "subsistence
fishing”™ which are being put into effect in a reasonable manner
consistent with the legislative intent to protect rural areas of
the state which historically have been dependent upon hunting and
fishing as a significant characteristic of the social and econom—
ic life of thp area. In Cook Inlet, "subsistence Tfishing"”™ 1is now
being authorized for rural communities reliant upon fish and game
resources, and "personal use fishing”™ 1is being authorized for
individuals, such as plaintiffs, who do not live in such reliant

communities.
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The stare requests that the holdings of the Madison
court be affirmed, that the holding of the Gjosund court which 1is
the subject of this appeal be reversed, and that the request by

AFN for a remand on an issue that is not at issue in this consol —

idated appeal be denied.

NORMAN C. GORSUCH
ATTORNEY GENERAL

By: —/°
Larri Irene Spengler
Assistant Attorney General
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Winter King Charters
e Ralph E. Lohse, Captain

W inter Kings
Halibut
Rock Fish BOX 14

Tackle furnished

d
or bring your own (907) 424'7170

April 1C, 1985

Representative M. Mike Miller, Chairman
House of Representative, Judiciary
Pouch V

Juneau, Alaska  998J1

Dear Mr. Miller,

I believe that the subsistence issue is of utmost importance at this time.
The detrimental effects of the Supreme Court"s decision in the case of
Madison vs. Alaska, on the communities and individuals involved in sport
and commercial fishing, demands immediate attention to avert both short

and long term financial disaster. (Mot to mention true subsistence users.)

We need immediate action on the part of those in a position of power and
leadership.

Please do all in your power to give House Bill #288 or similiar legislation
your attention and. support.

Thank you.

GoJljUu



4/4/85
Dear Representative,

I would like to urge you to support HB-288 or any
will keep the Alaska Eoard of Fish and Came

of our fish and game. I live in Cordova and fishing is my only means of
making a living. | have four months to make a years waige and the Copper
River fishery makes up to 70% of my 1income. It we loose any time fishing,
especially the first part of the run, where 50% of the fish go up river

in 2-3 weeks, it is definately going to make it hard, if not impossible,
to make my financial ends meet.

legislation that
as nanagers and regulators

Please support HB288

and please push to get the
season. Fishing

issue resolved this
is scheduled to begin !lay 13, 1035,

Thank-you very much,

Siricerelv .

John C. Booren
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Mrs. Denny Kay Weathers
P.0. Box 037

Cordova, Aluska. 99574
Reseaent; Hawkins Island
Lot 6, Deep Bay VHP ch. 6

Dear Alaska State Legislators;

I am a homemaker & mother, I live (5) water miles Northwest of Cordova on
the North end of Hawkins Island in the Deep Bay area.

I em strongly in support of Senate Bill H 231 and House Bill fi 288, ar
urge all Senate ahc nouse Chairman and Co-Chairman to work as quickl/“F3 pc ui-
blo at resolving these major issues.

My personal reesons are a3 follows; Pishing is our only source of an in *.om
which in turn is our survival. Survival meaning we must purchase fishing and hun—
ting license, shells, fuel to evenao ret game meat.

In order to make jelly, breadox” "even grow a hand full of potatoes it takes
an income to purchase flour, sugaror seed potatoes, and much work to even try
to grow a small kelp box garden, do to our poor gardening conditions in this
area, compared to Anchorage, Palmer and Fairbanks with such good growing seasons.

You must take in to consideration, our moose and deer, in the Prince William
Sound, Copper River and the surrounding Cordova area. All the moose and deer
were transplanted here prior to Statehood. This makes a limit on all the game
meat in this area, which is set up to ensure that our children will have moose
and deer when th y grow up. The Alaska Pish and Game regulate those rules to
ensure future stocks, thi3 is donein the best interest of the people,,

IT the State was to open subs!stance hunting to all residents it would dis-
trciy all that the dept, of Pish and Game has worked so hard to protect for the
future of all Alaskans.

As for the Copper River Red Salmon run; in 1982 my husband caught 2,865 red
salnon, 1983 was 1,323 red salmon, 1984 was 741 red salmon..Each year we have
been cut back on our take of the Copper River Red Salmon to ensure tho brood
stock and to ussure that tho subsistnnca fisherman get thier increased quota
of Red Salmon each year.

My husband in 1982 paid 357.30, 1933 paid $26.46, 1934 >14.82, this was
just the Aquaculture asesment for Copper River Red Salmon and by the time the
cannery3 machod the 3.02 per fish it totaled 093.58 paid out for our catch to
ensure the preservation of our future Copper River Rod Salmon through the Aqua—
culture. Please elco note that the subsistanco fisherman do not pay the $.02 per
fish nor do they quit fishing during the clo3er3 by the State of Aluoka Dept, of
Pish and Game. Those closers are deiis-ned to give proper escapement to ensure the
proper amuont of brood stock escapement.

If the Copper River Fishermen have to cut back much more there will not be
a Copper River Fisherman left.

Please understand , 1 boleave that subsistence ia very important but not to
the point of destruction-moaning our roooursea oan not handle every resident be—
coming a cub3itance user. Please study this issue with the up-raost care, because
rivers, streams, forests and fields can only provide just so much and when it"s
gone it"s gone forever. The Alaska State Pish And Game have been slowly accomp—
lishing a goal, why not leave it there at least they have some facts and figures

knd:a future to work with.

To me subsistence means a need find a need moan3 necessity which brings us
back to 3ubsistance T"-ich is the minimum food and shelter necessary to support
I1fo-nat the want for the food.

I beleave hunting ."tad fishing is 3till a privilege and honor that the State
of Alaska provides by over seeing the resources and keeping thorn balanced.

People that have a good income, moaning average income or higher should be
willing to purchase a hunting or fishing license and leave the subsistanoe to the
person or persons that trunly need it for the reasons of survival, not for tho
want or greed. Remember tho key words to subsi3tanco is in tho V/ebsters Dictionary,
Thank you.for your concerns and time on thhse important issues.



Mr3e Denny Kay Weathers
P.O. Box 037
Cordova, Alaska 99574
Resedent; Hawkins Island
Lot 6, Deep Bay WP ch. 6
(Pace Letter)
Dear Committee Chairman;

Could you please see that all the members of your committee recieve a copy
of my letter in support of Senate Bill #231 and House Bill #280 to help ensure
the safety and future of all our natural resourses and wildlife throughout ail
Alaska. Thank you all for your time and hard work, If | can be of any help to
any one of our legislators with our fishing records please let us know.



Mrs. Denny Kay Weather s
P.O. box 337

Cordova, Alaska. 99574
f(03edentj Hawkins Island
Lot 6, Deep Day VHP ch. 6

Dear Alaska Ct&te Legislators;

I am a homemaker & mother, | live (5) water miles Northwest ot' Cordova on
the North end of Hawkins Island in the Deep Day area.

I am stjTongly in support of Senate Dill H 231 and House Dill # 238, and
urge all Senate analinuse Cnairman and Co-Chairman to work as quickly-~ possi-
ble at resolving these major issues.

My personal readonc are a3 follows; Pishing i3 our only source of on income
which in turn is our survival. Survival moaning we must purchase fishing and hun-
ting license, shells, fuel to even ~oget game meat.

In order to make jelly, bread oreven grow n hand full of potatoes it takes
en income to purchase flour, sugar or seed potatoes, and much work to even try
to grow a small kelp box garden, do lo our poor gardening conditions in this
area, compared to Anchorage, Palmer and Fairbanks with such good growing seasons.

You must take in to consideration, our moose and deer, in the Prince Villiam
Sound, Copper River and the surrounding Cordova area. AIll the moose and deer
were transplanted here prior to Statehood. This makes a limit on all the game
meat in this area, which is set up to ensure that our children will have moose
and deer when they grow up. The Alaska Fish and Game regulate these rules to
ensure future stocks, this is done inthe best interest of the people.

If the State was to open subsistance hunting to all residents it would dis-
troy all that the dept, of Pish nmd Game has worked so hard to protect for the
future of all Alaskans.

As for the Copper River Had Salmon run; in 1902 my husband caught 2,865 rod
saloon, 1903 'was 1,323 red salmon, 1904 was 741 red salmon..Each year we have
been cut back on our take of the Copper River Red Salmon to ensure tho brood
stock and to assure that the subsistance fisherman get thier increased quota
of Red Salmon each year.

My husband in 1982 paid $57.30, 1903 paid $26.46, 1984 $14.02, this was
just the Aquaculture aoesment for Copper River Red Salr ,n and by tho time the
cannerys mached the $.02 per fish it totaled $90.58 paid out for our catch to
ensuro the preservation of our future Copper River Red Salmon through the Aqua-
culture. Please also note that the subsistanco fishermen do not pay the $.02 per
fish nor do they quit fishing during the closers by the State of Alaska Dept, of
Fish and Game. Those closers are designed to give proper escapement to ensure the
proper nmuont of brood stock escapement.

If the Copper River Fishermen have to cut back much more there will not be
a Copper River Fisherman left.

Please understand , | beleave that subsistence is very important out not to
the point of destruction-meaning our rosourses oan not handle every resident be-
coming a subsitance user. Please study this issue with tho up-most care, because
rivers, streams, forests and fields can only provide just so much and when it's
gone it's gone forever. The Alaska State P'ish And Game have been slowly accomp-
lishing a goal, why not leave it there at least they have some facts and figures

andch future to work with.

To me subsistence means a need and a need mean3 necessity which brings us
back to subsistance which is the minimum food and shelter necessary to support
life-not the want for the food.

I beleave hunting and fishing is still a privilege and honor that tho State
of Alaska provides by over seeing the resources and keeping them balanced.

People that have a good income, meanirg average income or higher should be
willing to purchase a hunting or fishing license and leave the subsistance to the
person or persons that truoly nped it for Vie reasons of survival, not for the
want or greed. Remember the key words to e .bsistance is in the Webstors Dictionary*
AEhank ypu ;for ,yotpr Qpncerns and time on thhse important issues.



Mr & Mrs. Max Wiese

Box 47
Cordova, Alaska 99574
424-3667
"29 Harch 19C5
Rep. Hike Jaillor, Chair an
House Judiciary Con: ittee
Junea\ AH

Derr Ron. Hiller:

In regard to House Bil"™ .,”398, I an concerned with the issue of who
is to use and manr. O the fish and same resources 0:" the state, spe—
cifically, ,of fry area of Cordova, and the gilnon of the Conner River.
I v;as horn and raised in Cordova, have fished for 3. (f ny 93 years,
and depend entirely on the Copper River for ny livlihood. I vnuld
li Zc to see the nanayenent of our resources handled, so that I,

and the nan-.- other residents of Cordova who also depend oh the

Copper River, will he ensured of our continued use of th ™ resource?
Thank you far your tine and consideration in this matter.

Sme ore. yij

cJ/ -

fax Vriese



CITY OF VALDEZ, ALASKA

RESOLUTION *N®. 8512

A RESOLUTION OF THE CITY OF VALDEZ, ALASKA
URGING IMMEDIATE PASSAGE OF SENATE BILL 231
AND HOUSE BILL 288, RELATING TO SUBSISTENCE
FISHERIES, BY THE ALASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of Alaska recently
found the Alaska Board of Fisheries Regulation, 5 AAC 01.597
inconsistent with the Legislative intent to provire guidelines
for the protection of subsistence fishing, and

WHEREAS, the court found the vregulation exceeds the
authority delegated to the Board because it operates too
restrictively in nonsubsistence uses, and

WHEREAS, Governor Sheffield has proposed legislation in the
form of Senate Bill 231 and House Bill 288 which provides the
necessary definition and clarification of the subsistence and
nonsubsistence fishery issues, and

WHEREAS, the economy of the City of Valdez is critically
dependent on the revenue and employment vresulting from the
commercial and sport fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288
when enacted will serve to the benefit of subsistence, nersonal

commercial and sport fisheries, and the Board®s management
of Alaska®"s most valuable renewable resource.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF VALDEZ, ALASKA, that

Section 1. There be immediate consideration and enactment
of Senate Bill 231 and House Bill 288 as proposed by Governor
Sheffield.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
VALDEZ, ALASKA this 1st day of April, 1985.

CITY OF VALDEZ, ALASKA

ATTEST

Jim7Watson
City Manager/City Clerk



pDear fruU.

My name 1is Dan Strickland. | an 31 years old and live with
my wife Panela in Cordova, We just had our first child, a son, 14 days
ago. | came tc Alaska 13 years ago and have worked for the Department of
Fish ar.d Game for 4 years, and as a commercial fisherman for 9.

I realize the complexity of a subsistence definition and the politics
of relating this definition to fish and game management, from my work with
the Eskimos and their marine mammal harvest, but 1 can hardly believe the
recent Supreme Court decision making ail Alaskans, rural and urban both,
subsistence users with first- priority.

You know all the arguments pro and con I"m sure. | would just like
to add my voice in support of Senate Bill #231 and House Bill #288.

With the support of the state of Alaska ny wife and 1 have built a
lifestyle for the last 9 years. Please, please, do not obliterate what we
have struggled for for the last decade. Support passage of Senate Bill #231

and House Bill #238. Thank you very much.

Sincerely,

Dan Strickland

P.0. Box 1517

Cordova, Alaska 99574
424-5277



PRINCE WILLIAM SOUND
AQUACULTURE CORPORATION

P.O.Box UK)
Cortlora, Alaska )=>71
A renional non-profit organization [or the enhancement offisheries. m?) ter-1AIt

March 26, 1985

Rep. M. Mike Miller, Chairman
House Judicial Committee
Alaska State Legislature
Pouch V (MS 3100)

Juneau, AK 99811

Dear Rep. Miller:

The fishermen in Area E (Prince William Sound, Copper and Bering Rivers)
have, s nee 1974, contributed $2.5 million and their own voluntary time to the
development of Prince William ""ound Aquaculture Corporation (PWSAC) and the
imp eme..tation of salmon enh icement programs by this Regional Aquaculture
Association.

This form of "self help" resource development by the harvesting fishermen,
which was created by the Alaska f e Legislature in 1974, has set a responsible
standard for enhancement that is without parallel in the rest of the United
States. We project that our total enhancement program will generate annual
revenues to the commercial fishery alone of $20 million within ten years.
Moreover, the Esther Hatchery will produce coho and chinook salmon fry to
be stocked in nearby lakes, which we project will return 7500 coho and 6000
chinook salmon adults to the developing sport fishery near Whittier. Salmon
from this hatchery will also be available to a future subsistence fishery.

PWSAC has actively supported the enhancement of sockeye and chinook
salmon on the Copper River in cooperative research programs with the Alaska
Department of Fish & Game since 1981. Funds expended to date represent $1.6
million. These research studies have focused upon the development of an
expanded hatchery program in the Upper Coopper River in fiscal year 1987.
We, along with other groups, feel that mere fish production will increase
the share of fish for all users of the resource, commercial, sport and subsis—
tence included.

The recent Alaska Supreme Court ruling on the subsistence issue, the
Madison decision, has the potential to undercut the established gillnet fishery
before we have an opportunity to implement our Regional Comprehensive Enhance—
ment Plan- Our fishermen, processors, Cordova businesses and community in
general, could suffer a devastating economic loss in the near and long term
if this decision stands.



Page Two
Rep. M. Mike Miller
March 26, 1985

While the 1978 subsistence law provides for an appropriate priority
use of resources by residents of Alaska who have traditionally relied on
fish and game, it does not give the boards enough guidance to protect
other traditional users, that is, sports and commercial fishermen.

We urgently need your help and support in order to see that Senate Bill
/7231 is enacted in this legislative session.

Thank you for your support.

BJA/mbl
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Box 25k
Cordova,

April 1, 1975

Representative Mike Miller, Chairman
House of Representative Judiciary
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Representative Miller;

I am writing to request your support on HB 288 or any simile-
legislation that would give the Alaska Board of Fish and Game the powerback
to regulate and manage our fish and game resources. If not passed this could
virtually destroy Cordova. Cordova®s main industry is fishing and the only
industry that is keeping Cordova alive today. We cannot depend on Tourism.

Many Cordova fishermen would loose their boa s and their only way of
making a living if they are not able to fish (gillnct). Does the state want
to see this happen? Nearly all of the Cordova fleet is financed thru the state.
What will this do to the state?

My husband has been in the fisheries since 19849- We make our home
here in Cordova. This is our only means of employment, We are not young
and certainly do not wish to loose our boat. We prefer to be employed and
not on Welfare.

I urge you, along with all of Cordova, to please give this bill

your support.

Sincerely,

Kathy Crow
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P.0. Box "60%."
Cordova, Alaska 975

To whom it may concern:

I am concerned about the situation that may develope in Cordova if adequate
steps are not taken to ensure the commercial fisherman®s livelihood. The ruling
by the Alaskan Supreme Court on the subsistence use of salmon threatens Cordova“s
economy which is based entirely on the commercial fishing of salmon. The laws
need to be changed or modified to protect this way of life. Subsistence use of
salmon by all Alaskans, rural and urban, 1is a knife in the back to the commercial
fisheries. The economic repercussions of the decline or total lose of the commer—
cial fisheries in Cordova, would be felt by all Alaskans.

Is the right of all Alaskans to the salmon worth thecomplete demise of a wav
of life for the fisherman? | don"t think so! | would appreciate anything you
could do to protect our commercial fisheries.

Sincerely yours
Monna Alwine
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P.O. Box 1065
Cordova, AK. 99574

March 31, 1985

M. Mike Miller, Chairman

House of Representatives Judiciary
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Sir:

I support Senate Bill #231 and House Bill #288 to give back the power to the
Alaska Board of Fisheries and Game to manage our fishery resources. We urgently
request your support as, if this legislation is not passed, this will have a

very serious impact on the Town of Cordova.

It is most important that this issue be resolved during this Session; 1
thank you very much for your efforts.

Very truly yours,

R. J. Shaw
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Dear Represenitve Miller,

There appears to be considerable concern over the

Salmon Fish allocation on the Copper River and other rivers
as regards to the State supream urt rulling on Subsistance

Fishing as haveing total piority over sport, and personal use

and Comercial Fishermen. The Cordova Fishermen are concerned

that they will be prohibited from comercial fishing the main

four
run of the Copper river salmon which occures in the first fchraa weeks

of from May 15th to about June 15th say.

If bhis run is allowed to go by with out any comercial fishing
during those veeks or severly restri.” sed, then in effect

the -ewill be no allocation to the comercial fishermen

and there v/ill be a sever economic impact on, not onlv the

/50 fishermen buf also on tho emplyment inCordova and
investment in cannerys and boats and gear, in which the State
of Alaska has loaned millions of dollars.
7/e as comercial Fishermen are being told that the pioritys for

Salmon use on the Cooper river art first Subsistence Fishermen

then personal use Fishermen, then Sport Fishermen, then
last in line are the comercial Fishermensneeds.

I feel this is a complete reversel of what the prioritys should be.
The Comercial Fisherman has a greater economic need than

dose any one including the subsistance Fishermas

ihe Cordova Comercial Fisherman



Has at least 170,000 dollariis 1invested in Boats”licenses”

and equiptment, plus his hone. His lifes v/ork is tied up here.
His total employment is here. Food production, and Cannery
employment depend on his getting the opportunity to fish,

now compare this need to a subsistance fishermans needs.

Or a personal use fishermans needs, and most certainly to a

Sport Fishermans needs.

Can you in all honesty rank the comercialfisherman last in line
for pioritys to th Cooper river run of Salmon?

If ever there was a term that would apply to Comercial Fishermen

If woul have to be subsistance Fishing, all thier subfetance comes
from this.
Comercial Fishermen are locked into one area to fish
Via the Limited entery program, If we are denied Fishing rights

on the Cooper river, We can not relocate to Bristol bay say.

We have to stay here, as per the state limited entc-ry law.

Sport fishermen on the other hand, can go any whore, and fish

for any sricie of fish. We as Comercial Fishermen if we do not

have a limited entery permit for Herring, can not fish herring

Or crab or as in the case of Halibut are allowed prehaps 6 days a year

often during conflicting seasons. As far as 1 know Subsistance
Fishermen can go any where in the state and fish anyspecies

any time they, are available.

Hone of them have any investment even slightly comparable to the



Comercial Fisherman., investment, in Money, Time, and lifes work.

v/ay of life,in any aspect you can think of.
We may well be a minority in Numbers, but we are by far the
Majority in food production, labor employment, and in economic
need.
In conclusion, No comercial Fisherman ~ know of wishes to

prohibit the Subsitance fisherman from fishing, Many of us

are natives them selves, no one wishes to deprive the native

who operated a Fish wheel one fish he needs.
There are only a very few of these,lts the m*i who works on the pi
line and desires to call hiir.E self a subsistance fisherman

or says that his Sport fishing needs are greater than our

Comercial Fishing needs, these are the Fallacies we object to.
SinGsrlyvyaurs
Please facilitate passage of Senit Bill No 231
and House Bill No 283

Sincerly yours



/- /- srs

n
s V=\v~A\,

\

AT NIC AN IRt -vX f-TE /
V -woOoAn Va-vJ” 2 5 \ . VA.-O0 i Covil .
0 A-<VeAT 0 * 1 . A
AN\ A ~<y, "Vo -~Ceywrr”On~"
\\ A CUIX»- -

\nv\u. » NV - S XR



-"Anm .

A FIVKLVATYO—A VK * W

P
(46 J\ 1 a ”™rv
)] ¢
i =
- Ow-oi.ycogUs-c'Te>-__ .
0-Y-o0,v9-
X >/ /Nd».

w/jIr°lS / /6

N2, [>AN N /ET]
</[?>?Y



cJbmrb /Tn. Jj~uAA*™ 7o|" Alhjb
"8 J-&jikbSf<bb ~i~j./y\A -jCtNi-jJAN-bA jcSu/rvrb i JLcA
iV> buvJ$Je&y»W X w A tyyrvu, A_ 0" io0-
(t xVv YiiiV"b'A’;_, (yity) As/rV\  (\-"<yJi®-10/fli. 0J>a .
> vA = . l)l,l,ar NATVE R =5y in., N CjO-7rwuyuba\.
a/~jVv bv\\"v jwA\ diiT.. OriQTyTun

Avu T\NJAKW\N& "a&\NoOY\ Oa k ~ TYUUJy J "W al/iK,

* oW v
ATV bj NN tVN,-IWN)T; /™ )\akV ivtt.U,\>
wAyOt.yO0 - JWw$ . xivAav T Qyjr”
Np \ A\
Ay \ 0]:

<"/ARAr> _HojAa/\hA -

ofciL” /H

PBrEAMI1 Coi”aiSC»108SB3ro5’ YW r o - 2"7?2aaST? 1060 1treXV CTivaniy.~ 20013 o -ao3« TOMATr i ;" Clol-11rilOr«wi ima v



Sty. "Nb
Z"jMc L Al

» 'CIO /ML ZLoatstfjt'a0 | :
/JLiCUvO A/CAULs r//vrjsj".d/«XthZ"-A-"Kjg

CLITIyt'/K.VO, <=dEK#z£t) AjAlj if .03/ EHS [ZAmxa~-

S ¢ i0 if?

ftk/AM "mZ/J.i"-"4 /j&srxju AaxmU :-t/2

/ybUJJu , TN Jur&TiCWAQ
6 4 TntolL, 9M A» Ja d ilij fret !/ /1o, & Ep L |/
*-S/bidLwldzis /JJUdb A jUHUU -t-4 T/
IydiAoz&aj'iu Cl&Xdfr*"dtH"o "dtxrfo”i

A0 fo&jUnQ <
¥?%}m y~rts J-d'hy Sf-.y Aao /7 &/ m m * " "/
-0?\z ftAd* (/f*-1>(Fff" df /ff""> /// <2 A? I/ T //yi

i / k
£ o pAff1] -41?2/. /A tf/4 4 ¢ <f-j yiFf emca /

Alo 44 A)Y ff/ /Juo AEAjjd/j.. £%AI-?2nE".

0J/3 Ad A/"itdy /f _U"A.d/0SJ;/ ;,/m [/ MzJ £¢&
AAm L4 ftjo- dlifiuu.sL - Alezlilo iU flu

ft/A/Av2 dtIVjat(dvAs 46-470 ftt h J, (j U X 1A irZ<yfU<Ls
M fttoCJdrtUJd .t4 ftA&jJu ft&fjj a/AzL *-/-
"t/life/ -Af"t-ft- yfJu/- (f/dA/sO [/t.i/./f /ft

v. JCIHIK! -Adp kx4 RACQ ¢ Ao’ {ltesinQi <A

XIYIft Of/'Z0 A £/, ITut//f/O | f'13IZZUA-CJ

dté&xaM-; S(.€C ##m<£31 oo JtfooO <3ar~ ft~C_
m<-K-j Zuf>ylL,

v.y/ a Xx,/L J
7 J C,-Aj*ryQftfAi/jz-vud



c<JU &

L



e recently passed the opinion
that sportsman uniters should

not he allowed to fish salmon after
Ihe fish have entered their fresh-
water spawning streams .. and we
were bitterly taken to task by at
least one Anchorage resident whose
opinion was thal wc were "far out n!
touch with Alaskans and especially
South-Central and Western Alaska
sport-flshing enthusiasts

Well. Mr. Anehoraglle ... "we"
(that's polite for editorial use to keep
from using the big personal
pronoun) have fished an awful loi ol
Alaskan rivers for more than hall a
century, and we've seen the changes
In both tegti! \tlons and the type of
fisherman In Alaska. In years past,
nobody except a few Natives look
salmon nut or spawning streams i
jnst wasn't done. There were
markers at the mouths ol streams
beyond which commercial llshermni
were not allowed, and. maybe
because then wen- not too mate,' ol
us sports lisheruu o. Il was naiiir d
that since we didn't have to fish
spawning salmon rims, we didn't.

The problem, reduced to simple
icrins. ts largely with numbers and
attitude. Now. we'll agree (hat It Is
great for folks to be able to go onieb.
with rod and reel, bright sockeyc
and bright silvers . . .even bright
kings . . .for their annua) sinning of
the freezer or the Sears canning
equipment . . .but for folks to think
pink-sided or black-Jowclcd kings or
silvers are "trophy” In kind of hard
lo swallow for a guy who grew up
with bright uea fifth. And for
anybody to think a turned
humpback or dog salmon is good
rodder . . .that Just shows they
"don’t know no better."

1Qjeoplc ask this old-timer once in
vi awhile as lo "What changes do
wc notice In Alaska, over the
years?” Well, we'll have to be
honest and any that 'be "new
breed" of sports fI? Titian wlio’ve
arrived In Alaska in recent years,
and the biologists and the fish
management programs that have
resulted, arc among the greatest . . .
and most serious changes . . . we've
noticed.

AI'ltIC SOCIETY1IS Tin: I'ERFECT GIFT



Tht tjiif-iuiii X" > ti* "iir
outraged Am liutage ir.idt i «¥ <in
some flivrtisslim Times have
channel A lot ot people have
changed Ami it may he :i jvod time
lo begin bringing out a lot of
untouchable subjects and begin
fashioning a little more thoughtful
ethic among all fishermen
Native as well ;im While .
administrate! s.

Our Anchnr.il** romplsinct
accused tts of leaning to (he Niiltve
aubplstence fishermen ami "against
non-Natlve fishermen .
sportsmen. ‘'l he answer to that
criticism Is yes and no ... "yes,"
because we believe time-honored
(and against lhe total fish run
numbers., extremely small!
traditional takings of spawning I'lsh
were .. .and note we said
“were” . .. legitimate, mid "no”
because wind Is being los| lit the
shuffle of this whole "subsistence"
fishing manage mcnt problem Is that
there tire probably more whiles than
there used lo be Natives. (Jiialllicd
for "subsfstecmfishing on
spawning hireams, plus 11'1Ln t Ihat
lor ti variety ot legal and economic
reasons, (here arc now manv more
Natives than there were before
you don’t have to be "hall," am can
be "quarter" .. the rnllceitvi
Native health and living conditions
have greatly Improved ... In many
instances, It Is more profitable to be
NatJvc . . . and. not Insignificantly,
there la no longer stigma hi being
non-white.

The old Native, in his fewer
numbers, did not take much. The
new Native, and his while neighbors
privileged to have subsistence, arc
not only legally allowed salmon
from spawning streams, but where
In years past fishing in streams for
salmon was discouraged for Natives
fn any great numbers and totally
disallowed In any commercial sense,
and prohibited altogether for whites,
now a new generation of biologists
and Gsh and game administrators

am' their

hit', at.aitd' 'lied a! .lId --tit uri-

M Litir GrMce’ on ".ictus and
Itl-, pimped headlniui into political
administration < fish stocks . for
votes .. living in answer pressure
from all ite.it group*, and <<tiaitdy
answering to pressure hum Native
groups . .and we hasten to
emphasi/.*1here, a "new" kind ol
Native group not the old time
Inll,s wiio tuile lived oil the land,
hut the modern dav politic d

cm point lons spawned bv 'Abios
tlietnsc' rs.

n ariii.d tidmlinlsir.ilton practices
for lisli and game protection. no
longer are stic.un watchmen pul out
for a lew weeks or a lew months at

the mouths ol important salmon
streams In inhibit or j>t*vent
poaching of salmon above th.
markers. Any nnmb' i ! Important
lisli runs ate being gtndnallv
whittled down to dangerous stoc k
levels by legal subsistence tlsliing
Many rutls could he wiped nut in a
season, lot ail tune, tl a hm.lv
market should appear

While tights'lWhat r." kts does a
pair of while .. bool o at bets pulling
ts'itl to Sitif) thousand a vc.u In
wages have till ”,.ubsis|e||l,f"
so keye thcv eait lake hum a
spawning sitram with a drag te | or
with other geai '

Sooner or litter we are going lo
have lo come lo grips with Ihe
tact thal tire blond lines between
Natives and whites have become
blurred . even the political rights
of Inheritance for Native rights and
for llsh permits have hr come
blurred.

Political fights, gear lights, and
racial fights . .. plus the importation
of new ".sportsman" llshing
elides . . . have collided in places
like the crowded Kenai River and
the Russian. Probably only
Improved policing and sharing rules
will smooth things out on (he Kenai.
bid there arc other rivers where
rules and regulations might be
better adjusted before the fact. Wc
need more ethic, more concern for
preserving what we can of what
used lo he.

litiis inulersinnd that there are
too manv new whites, too many
on! , ji;.tinv nativi Natives, too many
poll!), inns and too many lisli and
game administrator:- controlled by
politicians. It Is a time for soul
.searching.

Kifttkij, our hnlrl headed eatlie at
Aur/non. tens sure NiCe and white In
die /trad and tallfeathers in
November, when this was being
writton. Probably fresh winter
feathers, and he’wasn't getling
them so stained with spawning
saintort. Incidentally, with the
herring Into winterholes, salmon
nms over, and hottom fish moved
mil to deeper water. Kreakg was

(-5

making a meal tlw other day ofa
big starfish. He'll be after the
uriwary duck or sea qull soon, .
Asked about subsistence fishing.
Kreaky says. "At the best It's lousy,
this subsistencefishing. Some
years there are hardly anyfish in
the streams at all. Malybe one day
here won't be anK salmon. Hope
there will still be herring .. .but If

all the eggs get shiﬁped to
JaPan ... can we nave herring
without eggs?"

—TI
( Publisher /
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GILBERT L. URATA, D.M.D. 47/
GENERAL DENTISTRY

BOX Bis
CORDOVA, ALASKA oss7a

March 26, 1985

Alaska State Legislature
Pouch 5
Juneau, Ak. 99811

Dear Legislatox*:

An asking for your immediate support of Senate Bill 231 and
House Bill 288 for the following reasons.

1) Subsistence merely means existence or an aid to existence.
Not all people of Alaska need to catch fish in order to exist. Those
that do, ought to have the opportunity to do so, those that don"t should
be restricted. The ADFG and Board of Fisheries have, and need to be
allowed to continue to regulate such. Many residents of the state can"t
use 200 fish. The fish are not in prime condition as they are at the mouth
of a river. Others waste or sell their subsistence fish, or are actually
sport fishing, driving hundreds of miles for an outing while others indeed
need tho resource.

2) The state legislature is not qualified, able, and definitly
lacks the time to regulate a fisheries. Therefore, give the proper agency
the ADFG, the authority to do so. Shelving both of these bills will
eventually undermine commercial fishing in all fishing districts in
Alaska. Besides the Copper River and Cook Inlet regions, others will be
invaded as access improves. The dipnetters and true subsisters have
been getting their fair share of fish. They don"t require expensive
boats, gear, andpermits. Look at"Oregon and Washington. They allowed a
Judge to kill their fisheries, especially during difficult times With
their other industries. How about the Stikine River? Fishing there is
practically wiped out following Canadian fishing at the headwaters. When
salmon survive the difficult cylcle back to their spawning grounds, let em.

3) My final reason deals with the community of Cordova and others
like it. Who"s to pay for tho vessels and permits? How are the banks
to withstand the defaults? Who wants to foot our welfare checks? Class.:.
action litigation against tne state, including legislators and the CFEC
will undoubtly follow. How can the state deny a resident the right to /
make a living he or she®s had for a lifetime?

Please, urge for quick action on this matter. Passage must
be concluded prior to May 1, 1985. The red season peak(highest priced
reds in Aklaska) lasts only 2-3 weeks starting in May. Most fisherman
make their boat and permit payments from reds and use the silver season
to the survive the winter. Keep a historic way of life alive.

Gilbert L. Urata DMD



SUBSISTISNUI
g i

s' . -bjy
With the recent Supreme Court decision, the State now has the direction and
opportunity to assure to All Alaskans the equal consideration to take fi3h and
game for their own personal consumptive use. This decision supports the
Constitution”® provision that "Wherever occuring in their natural state fish, ?
wildlife and waters are reserved to the people for common use.””’The court
stressed that common fU3ef and not priority *users was the main intent and
should be the effect of the subsistence regulations. They found that all
consumptive users, and not just rural residents, are eligible priority
subsistence u3ers.

Government'and it3 laws should apply even handedly to All Alaskans and make
sure that whatever®criteria is used is not unjustly discrimintory in intent

or effect. Tne Constitution does not on a whole and should not have severe
restrictive provisions. This same need should be observed by any legislation
and should be used tc make sure that its clear intent is to protect and insure
the equal and just consideration of All Alaskans.

But the sa.ie politics that supported the illegal discrimintory subsistence
regulations are at work to speedily fix their court failure .Tteiu-4*ain weapon,
now as in the past, is their threats aimed at the majority of Alaskans. One
such threat is that the over 200,000 sportfishermen will be severly impacted
by the Supreme Court decision. The court, in fact, said that all personal
consumptive user were to be given equal consideration. As most so-called sport
fishermen eat the fish that they catch, any priority subsistence use must
include them. And thoBe Tpure sport fishermenl who catch and release are not
harvesters of the resource, therefore have a negligible impact. With an annual
harvestoof well over 100,000,000 salmon, All Alaskan should beentitled to the
equal opportunity to take fish for their own dinner table.

Another political threat used is that the federal government will deny our State
the right to manage our fish and game unless the subsistence priority is based
on rural lesidency. When the feds mandate that the resource must be managed as
they say, the State has in fact already lost the right of management authority.
This restriction resulted from State politics that requested and supports such
residency discrimination. When Ron Sommerville, Alaskafs representative during
early d-2 / ANILCA, opposed this federal mandated discrimination he was removed
from his Washinton D.C. post. Governor Hammond admitted in a public meeting of
the Boards of Fish and Game that Sommerville was removed because of Native
pressure. His replacement, John Katz, has compromised the Alaskan public,s
constitutional rights on this and many other issues. For the State not to c
politically and judicialy oppose this discrimintory action, which specifically
denies equality to all residents of Anchorage, Fairbanks, Juneau and Ketchikan,
shows a planed sell out of our rights. This plan includes the continued lobbying
action of Larry Spengler, Attorney General office, supporting a priority
subsistence use ibf-Alaska*s fish and game to be as discrimintory and restrictive
as has been politcally motivated. Alaska would be betteriserved if our Attorney
General would be motivated by a responsibility to assure that all residents are
not discrimintorly restricted in their rights.

The history of Governor Sheffieldfs stern actions has been a well known threat
to any state employee who would question these unconstitutional subsistence
regulations. He fired Rish and Game Commissioner Ron Skoog and GD".J Division
Chief Ron Sommerville because of their private personal stands against these
regulations. And he then requested the resignations of all Board of Fish and
Game members when they began questioning the balatar.c directions ordered by
Larry Spengler.clt is time that All Alaskans are again tequal! under the law,
no matter where they reside, and that such equality is promoted by our State
and is not necessitated by continued court challenges by its residents.

Jf-

Dale Bondurant
SR 1 Box 2516
Chugiak, Alaska 99567



ALASKA POWER SERVICES

P.O. BOX 822 * CORDOVA, ALASKA 99574
(907) 424-3300

March 25, 1985

"ike filler, Chairman

Alaska State Legislature
Pouch V (MS 3100)
Juneau, Alaska 99811

hear ". "iko MillLer:

I am writing this letter as a private business owner 1in the
city of Cordova in support of HB//288 Alaska Power Services
is solely dependent upon the commercial Tfisheries i*. Cordova,
providing mechanical services and parts to the gillnet fleet
of Cordova. If HB//288 is not acted upon by May 1, the sur—
vival of my business and many others in Cordova are doubtful
this year. There are many resident"s livelihoods at stake
pending the decision of this bill. We urge that you make
every effort to pass this bill as quickly as possible.

Business has dropped off sharply due to the confusion and
uncertainty created by the Madison decision, whether or not
the gillnet fleet will fish May 15 or not.

We, the owners and employees of Alaska Power Services urge
you to act immediately on h#/ 288 to ensure a stable economic
base for Cordova and it work force.

Your cooperation in this important matter 1in Cordova is
greatly appreciated,

Sincerelv.
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Cordoya Chamber of Coil

P.0. Box 9
Cordova, Alaska 99574
41200

ty)

March 20, 1985

Rep.Mike Miller, Chairman
House Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, Alaska 99S11

Dear Rep. Miller:

Cordova is a one industry town. We depend on
commerical Ffishing.

I am enclosing a copy of a resolution passed
March 19, by the Cordova Chamber of Commerce. The res—
olution urges support of SB 231 and HB 288.

The Cordova Chamber of Commerce backs these
bills to protect our businesses and our way of life.

Sincerely,

AMBER OF COMMERCE



Cordova Chamber of Commerce

P.O. Box 9
Cordova, Alaska 9974

Q1) 4241260

March 19, 1985

RESOLUT I 0 N

WHEREAS commerical fishing is the* backbone ol

the economy of Cordova and other Prince William Sound
Cominunitles , and

WHEREAS the Madison Decision severely Impairs
the opportunity for commerical glllnutting on the
Copper River flats, antl

WHEREAS a speedy resolution is necessary in
order to allow the 1985 commercial gillnet fishing to
start as scheduled, now therefore

HE IT RESOLVED that the Cordova Chamber ol
Commerce supports the passage of HII 288 and SB 21l and
urges members of both the House and Senate to put
their support behind these biils.

CORDOVA CHAMBER 01’ COMMI'Rt.

Marg
PresidenlL



M. Mike Miller, Chairman
Alaska State Legislature
Pouch V

Juneau, Alaska 99711

Dear Mr. Chairman,

I live in Cordove and 1 run a small fish business,
along with Tom Johnson also of Cordova. The who"V: oJ"
our business runs strictly off the Copper diver r-.d
and king salmon run.

I"m writing to you now in the hopes that you
will support House Bill //283. If this bill 1is not
passed, I"m afraid the future of the people of jordova
and our children will be limited to handouts from the
state welfare. 1 know this sounds -_.asticm but everything
in this small fishing town 1is centered around the commercii
fishing fleet. Personally the affects on myself If
this bill is not passed will be devastating as 1 aavc

no other means from which 1 depend. 1 feel stuck be two-s
a rock and a hard spot as we who depend on cowin"steial
fishing are a minority. I only hope you will take our

livelihoods into serious concideration.

Thank You for your time and effort.

Jinearly



M. Mike Miller, Chairman
Alaska State Legislature
Pouch V

Juneau, Alaska 99C11

Dear Mr. Miller,

1 was born and raised on tho Copper .-.ivor, and
I have Cter a commercial fisherman for ly vyear... over
the past few years the fishing time on tho Copper f.iver
has been restricted time and time a,..ain duo €« scapemei
reasons and increasing pressures on the upper Jopper
e;r.  Over of my annual 1income 1is generated from
. illne ttin._ or. the Copper River. L am also a .u tner
in a small fisning co-op, Do star"L i this five years
;0 with 12 fishermen, and our upi ration har be. ol
fresh reds and kings to various res Laurant market:.,
throughout the country. rlu* entir. succn.ss of the
operation is based on the early fishing vwe have has
and soley relies on the Coppei River.

3 live in Cordova 12 months a your ana y0,- cf

what 1 buy 1is bought in Cordova. in my opinion iK
gillnot 1lloct cannot survive witnout utilizing
Copper River fisheries. Therefore i ™ asking you Lo

support House Bill rl2C8. 1 leel that this would be
devastating Lo the economy of Cordova, and 1 feel that
the community itself would have a hard Lime surviving
it if this bill is not passed.

Tnani  xol.l



Leonard V. Pingotore
Mayor

Richard J. Leland
City Manager

Donna M. Sherby
City Clerk

Council Members
Jot' tiundcrnon
I'hylli* Day
Oliver Osborn
l««* U Cochran
It L Van Hrocklin
Join \\ heeler

Box 1210 602 Railroad Avenue
Cordova, Alaska 99674
Phone: (9071 424-3237

or 424-3238

"The Friendly City"

March 20, 1985

Representative Miller, Chairman
House Judiciary Committee

Pouch V

Juneau, AK 99811

Dear Chairman Miller:

On March 13, 1985, Governor Sheffield introduced Senate Bill
231 and House Bill 288 relating to the taking of fish and game
for subsistence and personal use. As you know, this was
necessitated by the Supreme Court®"s findings in the matter of
Madison et al versus the Alaska Department of Fish and Game
and the Alaska Board of Fisheries. The intent of the proposed
legislation is to provide definition and clarification to the
Board of Fisheries"™ authority to manage Alaska®"s most valuable
renewable resource.

We, in Cordova, have reviewed the proposed legislation with
representatives of the commercial and sport fishing industry
as well as those who participate in the personal use

fisheries. While it is clear that additional work will be
necessary to define the various fisheries and the role of the
Board of Fisheries over the long term, we feel it is
imperative that the Legislature enact the proposed legislation
immediately to assure a fishing season in 1985.

On behalf of my colleagues and the City Council and all
Cordovan®s who depend on a well-managed fishery, | strongly

urge your immediate passage of Sjnate Bill 231 and House Bill
288.

Mayor

Enclosure: Resolution 85-9



CITY OF CORDOVA, ALASKA
RESOLUTION 85-9

A RESOLUTION OF THE CITY OF CORDOVA, ALASKA URGING IMMEDIATE PASSAGE
OF SENATE BILL 231 AND HOUSE BILL 283, RELATING TO SUBSISTENCE FISHERIES,

BY THE ALASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of Alaska recently found the
Alaska Board of Fisheries Regulation, 5 AAC 01.597 inconsistent
with the Legislative intent to provide guidelines for the protection

of subsistence fishing, and

WHEREAS, the court found the regulation exceeds the authority delegated
to the Board because it operates too restrictively in non-subsistence

uses, and

WHEREAS, Governor Sheffield has proposed legislation in the form of
Senate Bill 231 and House Bill 288 which provides the necessary
definition and clarification of the subsistence and non-subsistence

fishery issues, and

WHEREAS, the economy of the City of Cordova is critically dependant
on the Copper River Fishery, as is the State of Alaska dependant on
the revenue and employment resulting from the commercial and sport

fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288 when enacted
will serve to the benefit of subsistence, personal use, commercial
and sport fisheries, and the Board®"s management of Alaska®"s most
valuable renewable resource.

NOW THEREFORE BE IT RESOLVED that the Mayor and City Council of
Cordova, Alaska, recommend and urge the immediate consideration
and enactment of Senate Bill 231 and House Bill 288 as proposed by

Governor Sheffield.

March 1985
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Dear rRepresentativer . &S <r chopper River czonverclfll

Salvy\on (till net Fisherr*afl eind <x"fenyear flesidenf
Othlasf-4Ltye yoa~to Support F\oUSE
Bi WtFflzZz'or Similar- leels lcctiOH ... Sai™ -foe
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Mile 53, by May 25and Jo Wonder
Lc&eby tarty June.

0 matter who says what about subistenoe
these days Ihe message is one of panic.

Ever since February’s so-called Madi-

son dedstoo —the Alaska Supreme Court

ruki”™ which gave rubdsCenee-user rights to all

stat™ residents —every outdoor group in Alaska

has been actlrg out the tale pf Chicken Little and
yetting Mhe sky is falling,”

The popular scenario of what may happen runs
as fellows: because the decision efixnmated any dis-
tinction between rural and urban subsistence use,
every Alaskan now qualifies to be a subsistence
hunter or fisherman.

As a result hordes of dly people Intend to de-
scend upon tie streams feeding Cook Inlet and
catdi every fish north and south of Anchorage. Un-
mitigated disaster will follow as the fish disapear.
Tens of thousands of anglers will be unable tg wet a
line and everyone with a commercial interest will
go broke. In short, chaos and consternation will
prevail throughout southcentral Alaska.

Sportfishing groups are approaching apoplexy.
They are worried sick their season will be shut
down or curtailed because they are the first: to be
cut off if there Isa shortage of fish stocky.

The guides are perencad. They believe their sea-
son will be cut for the name reason and spare have
even beijun to make application lo subsistence fish
with rodandred.

The leracoal use fishing people believj a core
jpirucy exists to eliminate them.

Setnritera think they will be next In line and see
tbdr number of fishing days shortened by emer-
gency closures.

itoeuW Mod MmOt CtvrktH tnfemwtwa to Th* Ax
D*»criftMrtf,a C Ilm outdoors writer, P.O. f<u4fc Andur**®, W K.
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Hitting (4>
Use n»u
Oan Sisson
The drift fleet—next to last order of those

to be cut —are wondering whr
face a limited season.

Even tbe natives — Use original subsistence
users who live in rural areus and itave fistied with
little interference —are looking askance at the po-
tential hordes who may compete with them.

The fisheries biologists fear they will Lave their
carefully constructed management systems
knocked Intoa cocked hat.

But if you think the fishing folk are running
around claiming die end is near,, you should talk lo
the pine management people. Madison lias abso-
lutely paralyzed tiiera. They realize Ihat if every-
one Is a subsistence hunter and can sfioot moose,
caribou and bear anywhere, at anytime during the
season—just because they need the meat—no in-
teljjgeut game management is possible.

The moose will be exterminated regardless of
sex because there simply aren’t enough lo go
around. The 25-yeur effort to buikl up herd bulls in
spedfic units wDl have been in vain. And just
ponder whut position big-game guides are in: ifany
type of hunting is to be eliminated non-resident and

. they too may

Monday, 12:10 p.m. Tuesday and 1255 p.m. Wed-
nesday.
Razor clam diggers are reminded lhat a sports

fishing license is required for anyona 18 or older.
The cost is $1Qfgr Alaska residents. The limit is 80

L egislature can prevent a fish

-and-game st

guided hunts will be the first to go.

The most horrifying aspect of this looming crisis
is the possibility of the federal government taking
over management of the Hates fisheries and
game. Adeputy undersecretary of the Interior De-
partment, Bill Horn, has stated: “Our preliminary
review ol the Madison decision]indicates that it put
the state in a position of non-compliance.. .. It is
possible someone could pursue the judicial remedy
specified in the Alaska National Interest Lands
Conservation Act and argur 'hat we must take Im-
mediate action.”

The implications of Horn’s statement points to
yet another dimension of (lie crisis: if the federal
government —now facing an acute budget crisis —,
were to take over management of Alaska’s fish and
game resources wh're would they' td the money?

Where would lliey find the expertise? Would the
state's biologists — who often find themselves at
loggcrbeudi With federal policy —cooperate? Or !
would they find innumerable points of conflict?

If most people Uank there is potential chaos at
present what would, a forced return to the'fish and
game management policies of territorial days
mean?

Even more frustrating is the complexity of the
subsistence law. Rooted in federal, as well as state,
law it is understood by only a few people —mainly
lawyers wiio have studied it fur more than a dec-
ade. The average sportsman doesn’t comprehend it
and can't be expected to. And this Is part <A lhe
problem.

Most sportsmen wnat a quick fix a:xI then want
to go fishing. Tliey don’t liave time to study tbe ra-

seen rolling off Deep Creek. Bui none had been re-

ported caught. It's stf'l awfully early for kirgs.”
Some dip netting for hooligan has begun nTurn-

agaln Arm, but again, sizeable runs aren't ex-

b)ected tostart foranotlier week or 10days. =

SISENCE CIISIS

tionale of courts and judges or the opinions of attor-
neys general and they are light years from coming
to grips with the will of Congress on subsistence.
Yet the scenarios listed above are all possible
and some say even probable. If thisis true (henit is
incomprehensible why anyone —especiallY astate
legislator—would not want to accept a hill that re-
turns subsistence to the pre-Madison status quo be-

* fore anytliing drastic happens.

But the slate senate appears to be running just
that risk. Its leadership claims that a year's study
—at least —Isneeded to address the f .oblem. So it

' proposes to ignore the administration's efforts to
restore the status quo by refusing lo pass Hie mb-
legislation proposed so far to avert tI* coming cr(-

* Sis.

Anyone who has taken even an elementary
course in government knows that any law can be
amended cr changed as circumstances warrant.

The same is true of ike subsistence bill now in

mthe legislature. If passed, it would allow fish and
game managemeql personnel to proceed in an or-
derly'manner. If handier changes in the law are
needed, they can be enacted at a later date. No cri-
sis is necessary.

The irony of this situation is that if a real crisis
does occur it will be a managed — even
orchestrated —one, and the fishermen, guides and
biologists should place the blame where it belongs
and not tear coo another apart.

Dan Sisson, an outdoors author and college in-
structor living on the Kenai Peninsula, Isa contrib-
utorto FieldandStrmm magazine.



ALASKA BOARD OF FISHER IKS FINDINGS
SUBSISTENCE REGULATIONS FOR THE 1985 FISHING SEASON

The Alaska Board of Fisheries, meeting in Anchorage, Alaska on March 26,
1985, finds that the Alaska Supreme Court decision in Madison v. Alaska
Department of Fish and Game will require a revision of certain subsis—
tence, personal use, sport, and commercial fishing regulations.

However, the board finds insufficient time exists before the smelt,
herring, bottomfish, shellfish and salmon seasons to allow for an
orderly, comprehensive review of all regulations which may He impacted,
considering the need to provide an adequate opportunity for public
comment and review. Therefore, to ensure an orderly process avowing
the opportunity for all members of the public to participate, and
implement the count®s decision in Madison as possible in the interin,
the board finds:

(1) The board will, by emergency regulation, authorize the
subsistence take of smelt, herring, shellfish and bottomfish as
they were allowed under the 1978 subsistence regulations.

(2) The board will, by emergency regulation, authorize access by
all Alaska residents to existing Tyonek, Port Graham, and English
Bay subsistence salmon fisheries in Cook Inlet. Existing bag and
possession limits, time, gear and area regulations and overall
guideline harvest will, not be adjusted for the 1985 season. The
board finds that such regulations promote an orderly harvest which
will reasonably satisfy anticipated subsistence uses. Modification
of these regulations at this time is not in the best public inter—
est of the public given the inadequate opportunity for public
comment at this time, and uncertainty about 1985 participation
levels.

(3 During 1985, the board will continue the following presently
authorized personal use salmon fisheries in Cook Inlet as personal
use fisheries:

the spring Kasilof gill net fishery,

the Kasilof and Kenai River sockeye dipnet fishery,
the China Foot hatchery sockeye fishery,

and the shellfish, herring, and smelt fisheries.

The board cannot reasonably modify or eliminate these fisheries
without an opportunity for public comment, which is not possible
under the present time frame.

(4) The fall coho set gill net personal use fishery will however,
by emergency regulation, be identified as a subsistence fishery, as
required by Madison, and will be managed under the regulations used
during the 1981 season, except that current reporting requirements
will apply.

(5) The Kachemak Bay salmon set gill net fisnery will, by
emergency regulation, be identified as a subsistence fishery, as
required by Madison, and will be managed under the regulations



developed for the court ordered fishery. Alaska residents will be
able to participate in both of these fisheries.

(6) The board will, by emergency regulation, allow access by oil
Alaska residents to the following existing subsistence fisheries:

Copper River (salmon)
Iliamna/Lake Clark (salmon)
Naknek River (salmon), and
Angoon (salmon).

Tho bag and possession, time, area, gei and overall harvest
guidelines of each of these fisheries. remain as described in
existing regulations. The board find such regulations are
necessary to conduct an orderly fishei to provide a reasonable
opportunity for subsistence needs. Mod. 3tion of these regula—

tions at this time 1in not in the best in '">st of the public given
the inadequate opportunity for public comment at this time.

(7) As to the Copper River subsistence and personal use salmon
fisheries, which will combined into a subsistence fishery by
emergency regulation, the board will retain existing regulations as
to bag and possession limits, time, area, gear, and overall harvest
guidelines, except that rather than separate regulations based on
domicile, the regulations developed for those domiciled in the
Copper Basin and other specified communities will be applied to the
fishwheel fishery and those developed for those not so domiciled
will be applied to the dip net fishery. The board finds these
regulations to be necessary to conduct an orderly fishery and to
provide a reasonable opportunity for subsistence needs. Further,
the overall harvest guidelines, oag limits, and areas represent
historical harvest. The dip net portion of this guideline ren“e-
sents a total harvest which was not taken during the 1.984 season.
The harvest lid is necessary to manage the downriver commercial
salmon drift gill net fishery to ensure escapement for reproductive
needs and the upriver subsistence fishery. The bag and possession
limits, while different for dipr.etters and fishwheel fishermen were
developed by the board after extensive public testimony and infor—
mation demonstrating that the differing bag limits reflected
historical use by rjach group.

The board hereby calls for proposals from the public on all subsistence
and personal use regulations to be considered at the fall/winter 1985
finfish meeting. The board will consider all proposals to establish,
eliminate or modify any or all subsistence or personal use regulations
any any changes in commercial or sport fishery regulations required by
such regulations.

Ron Jolin, Chairman Board of Fisheries March 27, 1985



TESTIMONY OF JANIE LEASK, PRESIDENT OF THE
ALASKA FEDERATION OF NATIVES, BEFORE THE
SENATE STATE AFFAIRS COMMITTEE ON THE

COMMITTEE SUBSTITUTE FOR HB 288

Mr. Chairman, members of the committee, my name 1is
Janie Leask. I am president of the Alaska Federation of
Natives. The board of directors of AFN is composed of a
representative of each of the thirteen Native regional
corporations formed under the Alaska Native Claims
Sett.ement Act - a representative of each of the twelve
Native regional nonprofit associations - and twelve
representatives of IRA jouncils and other village
organizations.

On behalf of AFN, 1 would like to express our
appreciation for the opportunity to testify this morning on
the Senate State Affairs Committee substitute for House Bill
288.

As you are aware, Alaska 1is unique 1in that it is the
only one of the fifty states in which the health, safety,
and general well-being of such a significant number of
residents is dependent upon the continued harvest of fish,
game, and other wild renewable resources for personal and
family consumption. The economy of rural Alaska is
dependent upon the continuation of these uses.

In 1978 the Alaska legislature recognized this reality

by enacting the state subsistence law. The law requires the



Board of Fisheries and Board of Game to adopt regulations
which afford subsistence uses a priority in situations in
which the harvestable surplus of a fish stock or game
population is not large enough to safely accommodate a
harvest for all uses. In 1980 the Congress established a
federal subsistence priority which operates in similar
fashion.

In 1982 .. small, but vocal, group of Alaskans who had
opposed enactment of the 1978 law obtained enough signatures
to place an initiative to repeal the lav; on the general
election ballot. As a result, the subsistence issue was
thoroughly debated during the months preceding the 1982
election. And by an overwhelming margin, urban and rural
Alaskans joined together to vote against the initiative and
in favor of retaining the subsistence priority.

Throughout the debate on the subsistence repeal
initiative, all Alaskans - both those who supported the 1978
law and chose who opposed it - assumed that the subsistence
priority was limited to hunting and fishing by residents of
rural Alaska. No one thought the 1973 law provided a
subsistence priority for those of us who live in Anchorage
and Alaska®s other large urban centers.

However, early last year the Alaska Supreme Court
decided that that was what the 1978 legislature had
intended. In Madison v. Alaska Department of Fish and Game
th "ourt held that once a customary and traditional use of

a particular fish stock or game population had been



established in a particular area, all Alaskans - whether
they live in Anchorage or Tuluksak - must be afforded a
subsistence priority over other user groups.

The Governor and the members of the the Board of
Fisheries and Board of Game immediately recognized that
implementation of the Madison decision would seriously
disrupt the normal hunting and fishing activities of urban
Alaskans. As a result, Governor Sheffield asked the
legislature to amend the 1978 law to limit the
identification of subsistence uses of fish and game to
hunting and fishing by residents of rural Alaska.

The House of Representatives held a series of statewide
hearings on the subject and passed a bill to limit the
identification of "subsistence uses"™ of fish and game to
hunting and fishing by rural Alaskans.

Unfortunately, the Senate took no action prior to the
adjournment of the 1985 legislative session.

Urban Alaskans suffered the consequences. The Board of
Game was compelled to implement the Madison decision by
establishing so-called Tier Il subsistence hunts from which
most urban hunters were excluded. Although sport fisheries
on the Kenai Peninsula were not similarly disrupted, it was
only because no one attempted to fish for salmon with set
nets in rivers usually devoted to rod and reel fishing.
However, several weeks ago criminal charges were dismissed
against a person caught snagging salmon on a Kenai Peninsula

river. This decision establishes the precedent that



snagging and set net fishing for "~ok inlet salmon stocks
normally harvested by sport fisuc..men in freshwater rivers
is protected by the Madison subsistence priority.

In addition to the disruption which the Madison
decision has caused to normal hunting and fishing
activities, because the state subsistence priority is no
longer limited to hunting and fishing by rural Alaskans,
Assistant Secretary of the Interior William P. Horn has
informed the State of Alaska that its subsistence management
program is no longer in compliance with the federal
regulatory standards set forth in title VIIl of the Alaska
National Interest Lands Conservation Act. If the State
program is not brought back into compliance with title VIII,
the Board of Fisheries and Board of Game must begin adopting
hunting and fishing regulations pursuant to federal - rather
than state - law. And should they refuse to do so, the
Secretary of the Interior will be compelled to adopt his own
subsistence regulations.

Mr. Chairman, the events of 1985 have provided ample
evidence that the 1978 statute should be amended. The
question is how. The simplest way to solve the problems
created by the Madison decision and bring the 1978 statute
into compliance with ANILCA is to limit the definition of
"subsistence uses" to hunting and fishing by rural Alaskans.

Last session individuals who have long been opposed to
any subsistence priority attempted to convince legislators

who represent urban districts that urban Alaskans oppose a



rural subsistence priority. The House rejected this
argument - and for good reason.

A statewide poll recently conducted by Hellenthal and
Associates indicates that 60 percent of the Alaskans
surveyed support a rural subsistence priority, including a
significant majority of Alaskans who live in Anchorage and
other urban areas. A copy of the statewide subsistence poll
is attached to my written testimony. The poll 1is consistent
with the vote of the people in 1982. The vast majority of
Alaskans believe that the subsistence way of life in rural
Alaska should be protected by state law - and that the best
way to do so is to establish a rural subsistence priority.

Mr. Chairman, the legislature should enact acceptable
subsistence legislation this session which contains the
rural subsistence priority which all Alaskans support.
However, if ic does not, it is important to note that it is
the residents of urban, not rural, Alaska who will again
suffer the consequences. Native and non-Native Alaskans
will continue to be protected by the federal rural
subsistence priority.

Because the Senate State Affairs Committee substitute
has only been available for public review and comment for a
few hours my comments on sections of the bill dealing with
matters other than the definition of "subsistence uses" must
be of a somewhat cursory nature. However, during AFNI1s

review of previous drafts many provisions appeared to



establish state regulatory standards inconsistent with the
federal regulatory standards set forth in ANILCA.

Don Mitchell has had an opportunity to review rhe new
bill and I would like for him to present AFN1ls comments on

the technical aspect” of the latest draft.

01
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HELLENTHAL & ASSOCIATES, INC.

INTRODUCTION AND METHODOLOGY

This report presents an analysis of a survey of Alaska statewide adults. The
survey measured properties of Alaskan residents® demographics and attitudes
toward subsistence. Research typically involves estimating the
characteristics of a designated population. Because of the costs of
conducting a census of all items in a population, and the adequacy of sample
results, sample statistics were used to make statistical inferences concerning
population parameters.

Five hundred and Tfifty five (5615) Alaskan adults were interviewed between
November 14th and 22nd, 1985. |Interviewing was conducted by telephone on a
random digit basis. All Alaskan adults who are accessible by telephone, had
an equal chance of being interviewed.

The sample wused for this survey was stratified by geographic areas. The
following number of interviews were conducted by geographic region: Southeast
(House Districts 1 through 4) = 25; Cordova, Valdez, Kenai Penninsula (House
Districts 5,6, and 7) =99; Anchorage (House Districts 8 through 15) = 204;
Mat-Su and Greater Fairbanks (House Districts 16 and 17) = 100; Fairbanks
(House Districts 18 through 21) = 100; and Rural (House Districts 22 through
27) = 2% The results presented in this report were weighted to reflect the
actual population of each geographic region.

At a 95% confidence level, the empirical proportions presented in this report
can be projected, within plus or minus 4.16%, to the entire Alaskan population
of adults - aged 18 and over. This means one can be 95% sure that the
frequencies reported in this survey are within 4.2% of the true Alaskan adult
population proportions.

The following 1is a presentation of certain specialized tables concerning
Alaskan adults® perception of subsistence.

2200 VANDERBILT CIRCLE + ANCHORAGE, ALASKA 99508 + (907) 276-1001
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ALASKA STATEWIDE PUBLIC OPINION RESEARCH SURVEY
December 1985

HELLENTHAL & ASSOCIATES, INC.
2200 Vanderbilt Circle
Anchorage, Alaska 99508
(907) 276-1001 or

277-2315
Hello, I am from HELLENTHAL & ASSOCIATES. We are conducting a
State-wide public opinion research survey. Your telephone number was randomly
selected. The questions | need to ask will take oniv 8 to 10 minutes. All of

your responses will be completely confidential. (PAUSE AND PROCEED)

51. Is this telephone number ? (IF 1X), TERMINATE WITH, "1"m sorry,
I dialed the wrong number.")

52. Is this a residence in which you live? (IF NO, TERMINATE INTERVIEW WITH,
"I"m sorry, | need to talk with someone at a n -idence.")

53. Are you 18 years old or older?
IF YES, THEN PROCEED TO QUESTION #1

IF NO, THEN ASK .....

Is there anyone home who is 18 years old or older?

IF YES, THEN ASK .....

May 1 speak with them? (PROCEED TO QUESTION #1 OR TERMIN—
ATE AND NOTE ON TELEPHONE CAtii RECORD SHEET)

IF NO, THEN ASK ......

When will someone be home who is 18 or older? (TERMINATE
AND NOTE ON TELEPHONE CALL RECORD SHEET)

1. What 1is the closest major intersection to your residence? (GET AS MUCH
DETAIL AS POSSIBLE. LABEL EAST-WEST AND NORTH-SOUTH STREETS ON THE ANSWER
SHEET AND PLACE AN X" IN THE PROPER QUADRANT.)

ASK IN ANCHORAGE AND FAIRBANKS ONLY
Do you live North or South of this intersection?
(ANCHORAGE:  DOWNTOWN = NORTH; RABBIT CREEK = SOUTH)

Do you live East or West of this intersection?
(ANCHORAGE:  MOUNTAINS = EAST; INLET = WEST)

AREA OF STATE FREQUENCY PERCENT

Southeast......... ... ... .....
Valdez, Kenai, S. Anchorage...
AnCi.orage...ccceeeecueanaanann- ....40.4%
Mat-Su, Greater Fairbanks.....
Fairbanks......cooooueoaaa ..
Rural. .. e as .



HOUSE DISTRICT

Fourteen..........
Fifteen...........
Sixteen...........
Seventeen.........
Eighteen..........
Nineteen..........

Twenty-one,.......
Twenty-two........
Twenty-three......
Twenty-four.......
Twenty-five._.......
Twenty-sSiX........
Twenty-seven......

FREQUENCY

PERCENT

2. Are you presently registered to vote in the State of Alaska?
REGISTERED TO VOTE FREQUENCY PERCENT
Y €S ee e e 447 ... ... 80.5%
NO e et 108......... 19.5%
3. Are you registered to vote as a (IF THEY ARE NOT REGISTERED TO VOTE,
ASK "If you were to register to vote, would you regis® ir as a ")
PARTY AFFILIATION FREQUENCY PERCENT
DemoCrat, «.oe e e
Republican, ....ocooiimii it
Libertarian, or did you indicate......
No Party Affiliation -.Non-Partisan) ?.. ..... 273 ... ... 49 _3%
4. In 1082, three years ago, did you vote in either the August 24th Primary

or November 2nd General

State Elections?

VOTE IN 1982 ELECTIONS FREQUENCY PERCENT
= 362........65.2%
NO e 193........ 34.8%



5. In 1984, last year, did you vote ineither the August 28th Primary or
November 6th General State Elections?

VOTE IN 1984 ELECTIONS FREQUENCY PERCENT
Yes e 373 ... 67.3%
NO o e 182. . ....... 32.7%

6. Do you consider yourself to be .....

RESPONDENT ¥ IDEOLOGY FREQUENCY PERCENT
1. Very Liberal .. .. .. .. .. ....... 16......... -3.0%
2. Liberal, ..o 112 ........ 20.2%
3. Moderate, ..ocueeee i 237 oo 42 . 7%
4. Conservative, OF ..o eeonnn-.. 172 ..., 31.0%
5. Very Conservative................ 18 ... .... 3.2%

7. Would you say that you generally are .....

INTEREST INCAMPAIGNS FREQUENCY PERCENT
1. Very interested, .ccooimmnmn i ce i ceiceeaeaa 119......... 21.4%
2. Somewhat interested, OF ..ot e e e ieeeaeann 319......... 57.6%
3. Not very interested inpolitical campaigns?......... 117 ... 21.4%
(MEAN = 1.997)
8. I am going to.read to you a listof names of organizations. Please tell me
whether  your feelinas toward each of them is VERY POSITIVE, POSITIVE, NEUTRAL,
NEGATIVE, ~or VERY NEGATIVE - or if you don"t know what they are. Are your
feelings toward ~ (FILL INORGANIZATION) verK positive, positive
neutral, negative, or very negative- or don"t you knowwhat it is?
4 3 2 1 0
VERY VERY
ORGANIZATION POSITIVE POSITIVE NEUTRAL NEGATIVE NEGATIVE WHO? MEAN
Alaskans for Sensible Fish
and Game Management..... 7.3%...36.2%...27.2%....4.2%....0.9%...34.3%...2.682
Alaska State Department
_of Fish and Game....... 14.0%...51.5%...20.8%....9.2%....2.3%....2.2%...2.672
Oil Companies
in Alaska............... 10.6%...50.0%...29.3%....7.2%....2.2%....1.7%...2.626
Alaska Sports Fisherman
Association.......... ...8.2%...44.9%...21.3%....8.4%....0.7%...16.6%...2.616
Alaskans for Egual Hunting
and Fishing Rights...... 9.4%...38.0%...19.2%....6.9%....1.9%...24.7%...2.612
Alaska Qutdoors )
Council.....__... [ 6.9%...25.1%...15.2%__..4.8%....0.9%..%47.2%._._2_til
Rural Alaska Community Action
Program or RuralCap..... 3.0%...22.4%...19.3%....3.2%....0.3%...51.8%...2.512
Alaska Native Foun—
dation (ANF)............. 7.1%...32.8%...28.2%...10.1%....1.7%...20.1%...2.418
Alaskan Federation of
Natives (AFN)............ 6.1%...30.2%...32.1%...10-2%....1.4%...20-3%...2.370
Womens*® Political Groups,
such as_NCW, in Alaska..5.5%...34.1%...30.2%...12.4%....3.1%...14.7%...2.311

United Tribes of Alaska
(UTA)..»_ eeeeeenee ececeel (l.*_ 20.5%...28«3%ee. . 9e5%_ eee(_6%...36» 6%eee2e298
The Re?ubllcan Party

in Alaska................ 4.6%...28.0%...53.9%...10.0%....1.9%....1.6%...2.238
The Democratic Party

in Alaska............... 1.9%...26.3%...52.1%...13.4%....3.4%....2.9%...2.101
Unions 1in

AIaska«.»Z«««».»««»«**».4.4%...23>,3%...29.1%...27.5%...11.0%....4.6%...1.818

The Alaska Association
of White.Men............ 1.5%....7.4%...10.6%...10.6%....6.0%...63.9%...1.663



9. There 1is presently a bill before the Legislature that defines subsiscence
use as providing a priority for rural Alaskans, over urban Alaskans, in the
taking of Tfish and game for personal consumption as food, clothing, fuel, or
tools. Do you favor or oppose providing a priority for rural Alaskans in the
taking of fish and game for subsistence use?

PRIORITY FOR RURAL ALASKANS FREQUENCY PERCENT
o Y
OpPPOSe e e .
DON"T KNOW. oo
10. Do you favor or oppose Alaskan Natives being allowed to regulate fish and

game in their own areas?
NATIVES REGULATE IN OWN AREAS  FREQUENCY PERCENT
Favor.. ... .o oLo.. . -.--40.4%
OppPO0Se - e .
DON"T KNOW . oo aaeaaa

11. Do you fav" - or oppose Alaskan Native efforts for tribal self-government?

TRIBAL SELF-GOVERNMENT FREQUENCY PERCENT

OPPOSE e

12. Do you favor or oppose Alaskan Native efforts for sovereignty?

NATIVE SOVEREIGNTY FREQUENCY PERCENT
FaVOr i

OPPOSE e e e e e

DON™T KNOW . e e e o 113 ... 20.3%

13a. Think now about the overall quality of hunting and fishing in Alaska
during the last three years. Do you think the quality of hunting and fishing
in Alaska has improved, stayed the same, or gotten worse over the past three
years?

QUALITY OF HUNTING/FISHING FREQUENCY PERCENT
Improved. .. ocoerie i 75 ... 13.6%
Stayed the Same.... ... .. ... ....... 236 ..., 42 _.5%
Gotten Worse.. . ....ooioiiiiiiiiaia.n. 244 . ... 43.9%
13b. (IF "WORSE"™, ASK ..... ) Which of the following reasons do you think are

most responsible for this change for the worse?

REASONS FREQUENCY PERCENT

There are more fishmen......cooeeueen.... .

There are more hunters............... .

There are fewer animals...... .. ... ....... .

There are more outside trophy hunters....

There are more restrictions on where one can hunt....135.....
TheEe are more restrictions on where one can fish....135.....
There are fewer fish..o..oooioeeneaa..



14a. Do you feel there is enough fish and game in Alaska for everyone to go
hunting and fishing for whatever amount they want, or do you feel there should
be regulationslimiting the amount of fish and game any individual can take?

NON-REGUIATION VS REGULATION FREQUENCY PERCENT
Whatever Amount They Want.............. 28 . .. 5.0%
Regulations Limiting Amount........... 515........ 92.7%
DON™T KNOW - e e eaes 12 ... ..., 2.2%
14b. If a fish stock or game population is not large enough to allow everyone

to fish or hunt, should rules limiting tiie amount of fish and game people can
take be based on .....

REASONS FREQUENCY PERCENT
The customary and traditional uses of
fish and game for personal consumption?.... ... ..... 337 e 60.7%

Income or economic status of the houjehold?........... 240........ 43.2%

RUral resTdenCY 2. e e ceecaeceaaaaann 247 c ... 44 5%

How much people depend on fish and came?.............. 402........ 72.5"

A person®s race?. . ... iiiiiiiiiaaaaan 28 .. 5.1V
15. Alaska®s fish and game resources are used in three ways: subsistence use
which is personal consumption by rural Alaskans for food, clothing, fuel, or
tools; sports and recreational use; and commercial use. Please tell me which

of these fishand games uses is most important for Alaska? How about 2nd most
important? And least (3rd) important?

DON'T
FISH AND GAME USES 1ST 2ND 3RD KNOW MEAN
Subsistence.... ... ... ... ... AT 7%, ..29.5%. . ..20.8%.. ... 2.0%....1.725
Sports and Recreation.... .... 12.6%.. ...31.6%.. ..52.9%.. ... 2.8%.. ..2.415
Commercial ... ... ... .. ... .37.9%.. ..36.0%.. ..23_4%.. ... 2.7%.. ..1.851
16. How 1important would you say subsistence hunting and fishing by rural

Alaskan residents for personal consumption 1is to the economies of rural
communities? Would you say it is very important, somewhat important, neither
important or unimportant, somewhat unimportant, or very unimportant?

IMPORTANCE OF SUBSISITENCE FREQUENCY PERCENT
Very Important... ... . ...........

Somewhat Important.. ... ... ....... ..-.29.9%
Neither Important or Unimportant.. ...... 39.....

Somewhat Unimportant ..............
Very Unimportant...................
DON"T KNOW - o ee et



17. "flere has been some discussion in Alaska concerning subsistence fishing
and hunting. Some people believe, if there is not enough fish or game for all
Alaskan residents, a priority for the taking of fish and game should be given
to rural Alaskans. Other people believe subsistence is not that important
anymore and that all Alaskan residents should be treated the same. Do you
think rural Alaskan residents should be given a priority or do you think all
Alaskan residents shoulJ be treated the same?

RURAL VS ALL RESIDENTS FREQUENCY PERCENT
Rural Alaskan Residents............. 265......... 47.8%
All Alaskan Residents............... 275 ... ... 49 .5%
DON T KNOW . e e e ae e 15, ..., 2.7%
18. Some people say it is fair for rural subsistence uses of fish and game to

be considered more irrportant than commercial and recreational uses of fish and
game? Do you think it is fair or not fair for rural subsistence uses to be
considered more important than commercial and recreational uses?

RURAL OTHER USES FREQUENCY PERCENT
Falr. . 301........ 54 .3%
NOot Falr. ...oooooiiooiioiiaaann 225 ..., 40.6%
DON T KNCW.....o...... 28 e 5.1%
19. Now I am going to read you a short series of statements. Please tell me

if you STRONGLY AGREE, MILDLY AGREE, MILDLY DISAGREE, OR STRONGLY DISAGREE
with each of the following statements: (IF AGREE OR DISAGREE SAY, "Is that
strongly agree/disagree or just mildly agree/disagree?”)

1 2 4 5 3
STRONGLY  MILDLY MILDLY STRONGLY DON T
STATEMENTS AGREE  AGREE DISAGREE DISAGREE KNOW MEAN

In Alaska there are people who

need to hunt "nd fish in order

to live«.«.«..«, 55.0%...35.8%....6.0%....2.7%....0.4%...1.656
In Alaska the supply of fish and

game is limited and ng Alaskan

should be allowed to catch all

tlie fish or take all the game

they w a n t 55.8%.«.27.6%....9.0%*...4«3%....3.5%...1.780
People in Rural Alaska are more

dependent on fish and game than

Urban Alaskans................... 39.8%...4C.0%...12.3%....4.1%....3.7%...2.010
Both Alaska natives and Alaska

non-natives need to hunt and

fish in order to live........... 32.5%...38.1%...19.3%....8.4%....1.7%...2.329
Not providing a subsistence

priority for rural Alaskans

harms those who want to live

off the land..... .. .. .. ....... 18.3%...37.0%...28.9%....6.2%....9.7%...2.675
Not providing a subsister,ce

priority for rural Alaskans

harms rural people who live

off the land to the benefit of

urban sports fishermen.......... 16.5%...35.6%...25.4%....6.5%...16.0%...2.697



1 2 4 5 3
STRONGLY  MILDLY MILDLY STRONGLY DON"T
STATEMENTS (CONTINUED) AGREE  AGREE DISAGREE DISAGREE KNOW MEAN

Rural Alaskans should have a

priority to fish and hunt over

Urban Alaskans......c.oeeeeun... 24 9%...2G.7%...24.8%...16.4%....5 ,2%...2.790
Not providing a subsistence

priority for rural Alaskans

only invites the federal

government to come into

Alaska to regulate fish and

game on federal land in

Alaska. .. ... sccaren <. an.»«. iimlB6%F0% «29%2%.  226.2%...11.1%. . *17*5% .  *2*872
All Alaskans are equal and no

Alaskan should have a hunting

and fishing priority over any

other Alaskan..... ... ... ...... 22.4%...27.6%.. .30.6%...15.8%... -3.7%...2.899
Not providing a subsistence

priority for rural Alaskans is

a direct attack on Alaska

tradition and Native Alaska

Culture. ... ... L. 17.9%...27.0%..r30.6%...14_6%....9.7%...2.972
Unimproved land owned by Native

Corporations should remain

excempt frcm local property

L= = 12.6%...23.0%...31.8%.. .20.9% mm.11.8%.. .3.253
Alaska natives receive a greater

share of State Revenues than

they should. ... .. .............. 10.1%...13.6%...36°0%...16.2%...24.0%...3.347
Alaska natives take more fish and
game than they really need...... 9.2%...20.3%...27.7%...23.7%...19.1%,..3.364

Those groups md people presently

fighting subsistence laws are

partially, at least, racially

motivated 1igainst Alaskan

A Y= 6.3%= 22_.0%...29.5%...22.9%...19.4%__.3.407
Alaska nativ;s, in this day and

age, no longer need to fish

and hunt in order to survive....6.1%...19.6%...39.1%...32.1%__ 3.2%...3.714
Inproved land owned by Native

Corporations should be exempt

from local property taxes....... 5.6%...10.4%...33.9%...38.0%...12.1%...3.883

20. Now that vyou have heard some of the reasons for and against providing a
subsistence priority for rural Alaskans. Let me ask you again, do you favor
or oppose providing a priority for rural Alaskans in the taking of fish and
game lor subsistence use?

PRIORITY FOR RURAL ALASKANS #2 FREQUENCY PERCENT
Favor . i 338........ 60.9%
Oppose..oaoo..-. B I S 32.1%



21. Do you know any rural Alaska residents who live off the land by fishing
and hunting?

KNOW ANYONE LIVES OFF LAND FREQUENCY PERCENT
Y B S o e i e e 290........ 52.2%
AV 265........ 47 .8%

22. Have you ever lived in rural, remote, primarily native areas of Alaska?

LIVED IN RURAL ALASKA FREQUENCY PERCENT
Y S e 189........ 34.0%
o 366........ 66.0%
23. During the past 12 months, how many times did you, or someone else in

your household, go hunting or trapping for game?

HUNTING LAST 12 MONTHS FREQUENCY PERCENT
1 t0 3 TIMBS oo e e e e e e 110...... .. 19.7%
4 t0 10 TEMES .t e e e e e eeeanns 79 ... .. 14.2%

11 or More THMeS i e e e eeaaa 80 . ....... 14 4%

130 HUNTER IN HOUSEHOLD/NONE........ 288......... 51.7%

24a. During a typical 12 month period or year, how many times do you, or
someone else in your household, go hunting or trapping for game?

HUNTING TYPICAL 12 MONTHS FREQUENCY PERCENT
1 t0 3 TIMES e e e e eaaes 123......... 22.2%
4 t0 10 TEMeS oo e e e 92........16.6%

11 or More TIMeS ..o e e eeeaaann 102......... 18.4%

NO HUNTER IN HOUSEHOLD/NONE........ 237 o 42 8%

24b. Typically, do you, or someone else in your household hunt or trap .....

GAME FREQUENCY PERCENT
Duck Or GEESE? . e i e eeeeeenns 126..c...... 22.7%
Moose, Caribou, bear, sheep, goat,

Ptarmigan, rabbit, fox, etc.?..... 264 .. ...... 47 .6%

24c.  Typically, when you, or someone else in the household, goes hunting or
trapping, do you hunt or trap .....

AREAS FREQUENCY PERCENT

In the Matanuska-Susitna Borough

On the Kenai Peninsula?......oiiiiiiiiiiiiiiiiiae cicaaae o inn___ __.18.0%
In the Fairbanks or Brooks Range area of Northern Alaska?..94..... ... 16.9%
In Southeast Alaska? ... .. .o i i 84 ..... ... 15.1%
In Western Alaska or west of the Alaska Range?...,..... ... .66..... ...11.9%

In Kodiak or the Aleutians Islands?...............
In the Copper River, Wrangell, or Valdez area?...,



25. During the past 12 months, how many times did you, or someone else in
your household, go fishing?

FISHING LAST 12 MONTHS FREQUENCY PERCENT
1 t0 5 TimeS.oomee i iaaaaas 147 . ...... 26.4%
6 to 10 TimeS.. . cooiiiii i T2 .. 12.9%
11 to 20 TEMeS e aaee s 94 .. ...... 16.9%
21 or /'lore Times......... 130 ... 23.4%
NC FISIERMEN IN HOUSEHOLD/NONE 113 ........ 20.4%
26a. During a typical 12 month period or y?ar, how many times dc you, or

someone else in your household, go fishing?
FISHING TYPICAL 12 MONIHS FREQUENCY PERCENT

1 to 5 TIMES .o ieeaan

6 to 10 TIMES.cee oo eeeeeaann

11 to 20 TIMES . oo e e e e eaans

21 or More TImMES. oo eeneannn..
NO FISHERMEN IN HOUSEHOLD/NONE. ..... T4, ..  13.3%

26b. Typically, when you, or someone else in the household, goes fishing, do
you fish .....

AREAS FREQUENCY PERCENT

On the Kenai

Peninsula?.. ... .. ... .248
In the Matanuska-Susitna Bourough,

Anchorage or Chugach Mountain area?. .197....
In Southeast

Alaska? . oot 127, ...
In the Fairbanks or Brooks Range

In the Copper River,

Wrangell, or Va?.dez area?...........
In Kodiak or the

Aleutians Islands? ... ... . . .o.....
In Western Alaska or west

27. In 1971, the U.S. Congress passed a law which set up village and regional
corporations whose stock 1is owned only by Alaska natives. Under the current
law, in 1991, village and regional corporation stock may be bought by
non-natives. Alaska natives want to ammend the Jlaw so that the native
shareholders of each corporation, by a majority vote, may decide whether the
corporation®s stock can be sold to non-natives after 1991. Do you favor or
oppose amending the law to allow village and regional corporation shareholders
to decide whether stock can be sold to non-natives after 19917

AMENDING STOCK LAW FREQUENCY PERCENT
Favor 357 . ....... 64.4%
Oppose. ... 156........ 28.1%

DON™T KNOW At o......... 7.5%



28. What type of residence do you live in? 1Is it a

HOUSING TYPE FREQUENCY

Single family, . .. .. .. ....... 358......
Apartment, OF a...ocoeueoaaann. 86......
Duplex, cuoo.... 50......
Mobile home? .. .o 32......
Zero lot line, ..., ¢
Condominium, ..oeeeeeeeanenennn 10......
TOWNhOUSE , v e e e e e e e eeee e 8. .....

29. Does someone in your houshold own your home,

EQUITY STATUS FREQUENCY
(0111 .373..
= 2 182....

30. In what year were you born?

AGE OF RESPONDENT FREQUENCY
18 - 24 oo
25 = 29 i
30 - 34
35 - 39 i .
40 - 49 ...l .
50 plus...o..oo.....
(n = 555)
(MEAN = 37.603)
(MEDIAN = 35.034)

PERCENT

or do you rent it?

PERCENT

PERCENT

...20.4%

:otal years and months have you lived in Alaska?

ALASKAN RESIDENCY FREQUENCY
1982 - 1985.. i 87 cue....
1976 - 1981...cuiueieieieeeaann 129......
1967 - 1975 . aaeas 144......
Before 1967 ... e 194......
(n = 555)
(MEAN = 16.400)
(MEDIAN = 12.967)

PERCENT

PERCENT

(COMPUTED TO AGE BY SUBTRACTING YROM 85)

area?

32, How many total years and months have you lived in the
(FILL IN AREA CALLING AND WRITE NUMBER OF YEARS AND MONTHS ON AN~aJER SHEET)
LOCAL RESIDENCY FREQUENCY
1982 - 1985. . iiiiiiiiiiiiaaan 160......
1976 - 1981 ... iiiiiiaoo.. 149......
1967 - 1975, e 124......
Before 1967... .. c.ocoieaeaao.. 122......
"n = 555)
(MEAN = 11.766)
(MEDIAN = 7.330)

- 10 -



33. Are you, or 1is any member of your household (living at home), a veteran?

VETERAN  INHOUSEHOLD FREQUENCY PERCENT

Y B S i 250 ... .. 45.1%

1V 305 .. ...... 54 _9%
34. Are you, or is any member of your household (living at home), a member of
a union?

UNION MEMBER INHOUSEHOLD  FREQUENCY PERCENT

Y S e et 182........ 32.8%

AV 373 ... 67.2%
35. Are you Vv Tried, separated, divorced, widowed, never married and living

with another adr w or never married and living alone?

MARITAL STATUS FREQUENCY PERCENT
Married. ., oo oo e 376 .. ... 66.7%
DY g o3 = o 67 cen 12.1%
Never Married and LivingwithAnother Adult 63 ... 11.3%
Never Married and LivingAlone. ... ... .. ... o.o..... 35 ... 6.4%
Widowed . . 11 .. 2.Cl
Separated. .. ..o e ceaaaaaaaa S S 1.4%

(COMPUTED FROM MARITAL STATUS AND GENDET QUESTIONS)
MARITAL STATUS BY GENDER FREQUENCY PERCENT

Married Males.......c.........
Married FemaleS..............
Single Males.................
Single Females...............

(COMPUTED FRCM AGE, CHILDREN, GENDER, AND MARITAL STATUS QUESTIONS)

FAMILY STATUS FREQUENCY PERCENT
Mature Family. .. ... .. .. .. ..... 127 ... 22.9%
Young Family........... 101......... 18.2%
Mature Couple. ... cuoeeomeoiaao... 97 .. .... 17.4%
Young Single......... 76 ... 13.8%
Adult Single.. . ... .. . ..., 57 ... 10.2%
Single Parent. ... .. .. .. ........ 52 e, 9,3%
Young Couple.............. 45 . ..., 8.1%
36. Do you or does anyone in your household (living at home) work for the

federal, state or local government? |IF YES, ASK, "Which level of government?
Is it the "

GOVERNMENT EMPLOYEE FREQUENCY PERCENT
NO GOVERNMENT EMPLOYEE......... 319......... 57 .4%
State, Or ... i iaaan 135........ 24 3%
Federal, . ... o .o 56 ... 10.2%
Municipal Government?  _...... 45 .. ... 8.1%



The last few questions are being collected purely for statistical purposes.

37a. How many total people, including children and adults, live in your
household?
HOUSEHOLD SIZE FREQUENCY PERCENT
0 - 68........ 12.2%
TWO e e e e e e e i e e e 164........ 29.5%
Three oot 118........ 21.2%
Four .. 122........ 22.0%
Five or More....oooummennaana... 84 ... ..... 15.1%
(n = 555)
(MEAN = 3.079)
(MEDIAN = 2.392)
37b. 0f the people in your household, living at home, how many are adults -

aged 18 and older?

NUMBER OF ADULTS FREQUENCY PERCENT
(0 [T ..15.6%
TWO ee e eeaa ot
Three.. oo ..
Four or More.... ... coeceeaaaann 22.

(n = 555)

(MEAN = 2.082)

(MEDIAN = 1.528)

37c. How many are children or adolescents under 18 years old?

CHILDREN IN HOUSEHOLD FREQUENCY PERCENT
0 275 49 _5%
(O 1= ... ... 20.0%
TWO OF MOFE . et i e e iececeenns 169 ... 30.4%

n = 555)

(MEAN - ALL HOUSEHOLDS = 0.997)

(MEDIAN - ALL HOUSEHOLDS = 0.025)

(MEAN - HOUSEHOLDS WITH CHILDREN = 1.976)

(MEDIAN - HOUSEHOLDS WITH CHILDREN = 1.266)

38. How many total years of education liave you completed? (FORMALATTENDANCE
INSCHOOL) (EIGHTH GRADE = 8? HIGH SCHOOL = 12; TRADE SCHOOL =13; COLLEGE
GRADUATE - BA OR BS = 16; MASTERS DEGREE = 18; LAWYER, DOCTOR, PH.D = 19)

YEARS OF EDUCATION FREQUENCY PERCENT

12 Grade or Less....
1 -2 Years College..
3 -4 Years College..
Post Graduate........

(n = 555)
(MEAN = 13.941)
(MEDIAN = 13.055)

- 12 -



39. Are you seasonally employed, annually employed, unemployed and looking
for work, not looking for work, or retired?

EMPLOYMENT STATUS FREQUENCY PERCENT

Annually Employed................ . ...61.5%

Seasonally Employed...............

Not Looking for Work........... .

Retired... ... ... oo iiiii.--.

Unemployed and Looking for Work.,
40a. How many individuals in your household are presently working fulltime 35

or more hours per week? How many part-time, 34

(COMBINES WAGE EARNERS COMPUTED FROM THE

or less hours?

PRECEEDING TWO QUESTIONS)

TOTAL WAGE EARNERS FREQUENCY PERCENT
Under ONe ..o e e e e e 52 .. 9.4%
[ 1 185......... 33.4%
Oie and One-half................. 17 .. 14.0%
TWO e e e e e e e e e e e 176......... 31.6%
Oover TWO........ 65......... 11.6%
(n = 555)
(MEAN = 1.545)
(MEDIAN = 1.259)
4la. Including only those living at home, wha*. "...0 your total household
income for 1984 before taxes and other deductions  .emade? Pleasetell me

the figure to the nearest thousand dollars.

41b. We don"t need the exact dollar figure;
broad categories it falls in...

Less than 16,000 dollars,
Between 16,000 and 25,000
Between 26,000 and 35.000
Between 36,000 and 45,090
Between 46,000 and 55,000
Between 56,000 and 65,000
Between 66,000 and 75,000
More than 75,000 dollars?

(COMPUTED INCOME FROM THE PRECEED

could youtell me which of these

dollars,
dollars,
dollars,
dollars,
dollars,

dollars, or

ING TWO QUESTIONS)

1985 HOUSEHOLD INCOMF FREQUENCY PERCENT
$ 0 - $15,999.....
$16,000 - $25,999..... ... ...... 67.... ... 13.3%
$26,000 - $35,999.....
$36,000 - $45,999..... ... ...... 93.... ... 18.5%
$46,000 - $65,999.....
$66,999 or More.......
(n = 504)
(MEAN = $46,132)
(MEDIAN = $39,889)
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42.

43.

(COMPUTED FROM WAGE AND INCOME QUESTIONS)

INCOME PER WAGE EARNER FREQUENCY PERCENT
$ 0 - $15,999,.  _........ 133......... 26.4%
$16,000 - $25,999. . _....... 116......... 23.0%
$26,000 - $35,999.  _._...... 104......... 20.7%
$36,000 - $49,999. . _........ 80 ... 15.9%
$50,000 or More...  L......... T1......... 14.0%
(n = 504)
(MEAN = $30,595)
(MEDIAN = $25,777)

Is your telephone number...............

TELEPHONE LISTING FREQUENCY . PERCENT

Listed OF .o ens 483 ......... 87.0%

Unlisted. .o eas 712 .. .13.0%
SEX.

GENDER OF RESPONDENT FREQUENCY PERCENT

Male . e 295. . ....... 53.1%

Female. ..o ans 260......... 46.9%

THIS COMPLETES THE SURVEY, THANKYOU VERY MUCH FOR HELPING US -

- 14 -

GOODBYE



SUBSISTENCE PRIORITY FOR RURAL ALASKANS

POLITICAL AND GENERAL DEMOGRAPHICS

BY

SUBSISTENCE PRIORITY FREQUENCY
FAVOR 338
OPPOSE 178
DON"T KNOW 39
DEMOGRAPHICS n FAVOR OPPOSE
AREA OF STATE: (Row %)
V"aldez-Kenai-S. Anc 59 59.3% 33.7%
Anchorage 224 60.2% 34 .4%
Mat Su/Grtr Fbks 50 54.2% 39.9%
Fairbanks 76 47 .9% 43.0%
Southeast-Rural Alaska J46 71.7% 19.7%
REGISTERED TO VOTE: (Row %)
Yes 447 59.9% 33.3%
No 108 64.8% 27 .4%
PARTY AFFILITATION: (Row %)
Democrat 120 73.8% 19,4%
Republican 145 66.1% 31.4%
Libertarian 17 63.5% 29.9%
Independent 273 52.3% 38.3%
VOTED IN 1982, NOVEMBER: (Row %)
Yes 362 59.0% 34.6%
NT- 193 64.4% 27 .6%
voted IN 1984, NOVEMBER: (Row %)
Yes 373 58.1% 34.8%
No 182 66.7% 26.6%
IDEOLOGY OF RESPONDENT: Irow %)
Liberal 128 70.5% 23.4%
Moderate 237 5v.4% 32.0%
Conservative 190 56.3% 38.3%
INTEREST IN STATE CAMPAIGNS: (Row %)
Very Interested 119 56.4% 36.5%
Somewhat Interested 319 61.3% 31.5%
Not very Interested 117 64 .3% 29.4%

ADULT MARKET SHARE

60.9% 32,1%

PERCEN
(0.9%

13.1%
7.0%

DON™T

oo O 01 o1 N

~N o

(op] o oNO®

~

T

-0%
-4%
-9%
-1%
.6%

.8%
- 8%

-9%
.5%
.6%
- 4%

4%
.0%

-1%
- 8%

-1%
.6%
-5%

-0%
2%
3%

-0%

TOTAL
% OF
ADULTS

0.0190
10.6%
40.4%

9.0%
13.7%
26.3%

0.4858
80.5%
19.5%

0.0007
21.6%
26.1%

3.0%
49 .3%

0.2295
65.2%
34.8%

0.1290
67.3%
32.7%

0.0461
23.2%
42.7%
34.2%

0.7837
21.4%
57.6%
21.0%

.100,0%
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