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A M E N D M E N T

O f f e r e d  in the H O U S E

TO: C S H B  288(Res)

P a g e  2, a f t e r  line 24, insert a n e w  b i l l  s e c t i o n  to read:

"* Sec. 3. A S  16.05.940(22) i s  a m e n d e d  to read:

(2 2 ) 'subsistence f i s h i n g '  m e a n s  the taking of, f i s h i n g  for,

or p o s s e s s i o n  of fish, s h e l l f i s h ,  or o t h e r  fisheries r e s o u r c e s  for

\
s u b s i s t e n c e  uses w i t h  gill net., seine, fish wheel, long line, h o o k  and 

line h e l d  in the hand, h o o k  ana\ line w i t h  the line a t t a c b e d  to a pole 

or rod that is h e l d  in the h a n d \ or c l o s e l y  attended, or o t h e r  means' 

d e f i n e d  b y  the Board of F i s h e r i e s ;

R e n u m b e r  r e m a i n i n g  b i l l s  s e c t i o n s  a c c o r d i n g l y .

i

-1- 4 / 1 8 / 8 5



Memo: To House Judljiary Committee

Prom: Mary Bishop
1555 Cus * s Grind 
Fairbanks 99701 
Phonei 4-55-6151

Date: 3.8 April 1985

Regarding: CSHB - 288

The reoont finding by the appeals court In the

Eluska case have made the situation even more diffloult

for the Boards of Fleh and Gama, in particular please

consider footnote 6 on pages 7 , 8  of court decision.

I have attaohed April %2 Memorandum to Commissioner 

Collinsworth from A G *3 office.

I urge the Judiciary Committee- to consider participation 

in the review suggested in the las*; paragraph of that memo.

I also hope you will immediately e n x u r a g e  a State Supreme 

Court review of the Eluska case as 1s also suggested.

©
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MEMORANDUM
T0: Hon, Don Collinsworth

Commissioner
Department of Fish and Game 
Juneau

pftoM: B orman C, Gorsuch
Attorney General

By; Sarah Elizabeth M c C r acken  
Assistant Attorney General 
Natural Resources-Anchorage

Enclosed for your review is the decision issued today
by  the Court of Appeals in the Eluska case, dealing w i t h  s u b s i s­
tence deer hunting in Kodiak.

In a nutshell, the court holds chat the deer 
regulations (six m onth  season, seven deer bag limit) for K o d i a k  
do not on their face comply with the s ubsis tence law, and remands 
the m a tter to the trial court to d e t e r m i n e  w h e t h e r  the seasons 
and b a g  limits restrict su bsistence use, i.e. w h e t h e r  they 
consti tute "any significant impairment" of subsistence uses.

The court also holds that the 1978 law r e q u i r e d  the
b o a r d  to take action to specifically p r o v i d e  for subsi s t e n c e  
hu n t i n g  and to grant subsistence uses a priority. The court 
hold3 that the board m a y  not restrict s ubsis t e n c e  h u n t i n g  at all 
in an area in which sport or commercial h u n t i n g  is permitted, and 
that e v e n  if sport and commercial h u n ting are totally p r o h i b i t e d  
at all times in an area, the board is still p rohibited frcm
r estri c t i n g  subsistence hunting unless the board specifical ly 
finds that unrestricted hunting w o u l d  jeopar d i z e  sustained yield.

In the Eluska case, a doe deer v/as taken in mid-H<*y. 
The fact that there was a six m onth  Long season and seven 
bag limit did not on its face satisfy che legislative mandate, 
that the boa rd specifically adopt subsistence regulations.

The court formally recognizes a "subsistence defense 
and sets up a proceJure w h e reby  a defendant w o u l d  have to m a k e  » 
p r eliminar y showing, before trial, that that person belie v e d  
good faith that he or she was engagin g in subsistence h u nting m  
d e f ined by statute. If the defendant makes a preliminary show.".* 
then the state is given an opportunit y to establish

"that the regulations did not in fact restrict to 
the taking of game, i.e. it was a regulation of 
time, place and manner thac did not si gnificantly 
impact or impair s ubs istence use or,

Stale of Alaska
D* r6 April 12, 1985 1 ;

p il e  n o ' 1 2 2 - 3 8 9 - 8 4

< * '
TELEPHONE NO: 2 7 6“3550

• s u b je c t: state v. Eluska

(subsistence deer 
h u nti ng in Kodiak)j 
Court of Appeals 
No. A-210



Don Col linsworth Me mo 
Rei State v. Eluska

April 12, 1985
Page 2

alternatively, that any restriction on subsistence 
use recognized the subsistence priority and was 
intended to protect sustained yield."

The court interprets the term "restriction" to mean "any 
significant impairment of subsistence uses." If, after hearing 
the evidence, the court is convinced that a jury could not find 
guilt beyond a reasonable doubt, the case must be dismissed. If 
reasonable men and women could differ, the defense is then 
submitted to the Jury with appropriate instructions,

I suggest that the Department or Fish and Game, 
interested Board of Game members, and the Department of Law meet 
in the vary near future to discuss the implication of the case._ 
and the best course of action to take. There is no right of 
appeal to the supreme court, but there is a procedure for 
requesting the supreme ccurt to review the decision. The state 
has 15 days (until April 29) in which to file such a request for 
discretionary review.

SEM:csd

cc; Col. Robert Henderson 
Dennis Kelso 
Stephen Behnke 
Lewis ? ampIin 
Larri Spenglet 
Board of Game 
Sue McLean
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O r i g i n a l  spo n s o r :  R u l e s / - o v e r n o r

I N  T H E  H O U S E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 288 ( Resources)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to t h e  t a k i n g  o f  f i s h  a n d  g a m e

f o r  s u b s i s t e n c e  a n d  p e r s o n a l  use; a n d  p r o v i d i n g  

for a n  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  th a t

(1) the t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  for p e r s o n a l  

a n d  f a m i l y  c o n s u m p t i o n  a n d  r e l a t e d  u s e s  is e s s e n t i a l  to the h e a l t h ,  safety, 

a n d  g e n e r a l  w e l f a r e  of  A l a s k a n s  d o m i c i l e d  i n  r u r a l  c o m m u n i t i e s  or  r u r a l  

a r e a s  i n  w h i c h  the t a k i  tg o f  f i s h  a n d  g a m e  f o r  s u c h  u s e s  is a s i g n i f i c a n t  

p a r t  o f  t h e  e c o n o m y  of  the c o m m u n i t y  o r  area; a n d

'2) the t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  for p e r s o n a l ,  

s p o r t ,  a n d  <. o m m e r c i a l  u s e s  is a l s o  o f  e c o n o m i c  a n d  r e c r e a t i o n a l  i m p o r t a n c e  

to A l a s k a n s  w h o  r e s i d e  a n y w h e r e  in the state.

* Sec. 2. A S  1 6 . 0 5 . 2 5 1 ( a )  is a m e n d e d  to read:

(f.) T b e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  it c o n s i d e r s  

a d v i s a b l e  in a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.- 

62) fcr

(1) s e t t i n g  a p a r t  f i s h  r e s e r v e  areas, r e f u g e s  a n d  s a n c t u­

a r i e s  in the w a t e r s  o f  the s t a t e  o v e r  w h i c h  it h a s  j u r i s d i c t i o n ,  

s u b j e c t  to the a p p r o v a l  o f  the l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  a r e a s  for the 

t a k i n g  of fish;

(3) s e t t i n g  q u o t a s ,  b a g  limits, h a r v e s t  levels, a n d  sex and 

s i z e  l i m i t a t i o n s  o n  the t a k i n g  of  fish;

-1- C S H B  2 8 8 (Res)
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(4) e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  e m p l o y e d  in  the 

p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  o f  fish;

(5) e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s  

f o r  m e a n s  u s e d  in p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  of  fish;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  f i s h , p e r s o n a l

u s e  fish, o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s  e s s e n t i a l  for r e g u l a t o r y

p u r p o s e s ;

(7) w a t e r s h e d  a n d  h a b i t a t  i m p r o v e m e n t ,  a n d  m a n a g e m e n t ,  

c o n s e r v a t i o n ,  p r o t e c t i o n ,  use, d i s p o s a l ,  p r o p a g a t i o n  a n d  s t o c k i n g  of 

fish;

(8) i n v e s t i g a t i n g  a n d  d e t e r m i n i n g  the e x t e n t  a n d  e f f e c t  of

d i s e a s e ,  p r e d a t i o n ,  a n d  c o m p e t i t i o n  a m o n g  f i s h  in the state, e x e r c i s­

in g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  to the r e s o u r c e s  o f  the

s t a t e ;

(9) p r o h i b i t i n g  and r e g u l a t i n g  the l i v e  c a p t u r e ,  p o s s e s­

sion, t r a n s p o r t ,  or r e l e a s e  o f  n a t i v e  or e x o t i c  f i s h  or t h e i r  e g gs;

(10) e s t a b l i s h i n g  s e a s o n s ,  areas, q u o t a s  a n d  m e t h o d s  of 

h a r v e s t  for a q u a t i c  p l a n t s ;

(11) e s t a b l i s h i n g  the times a n d  d a t e s  d u r i n g  w h i c h  the

i s s u a n c e  o f  f i s h i n g  licen s e s -  p e r m i t s  a n d  r e g i s t r a t i o n s  a n d  the 

t r a n s f e r  o f  p e r m i t s  a n d  r e g i s t r a t i o n s  b e t w e e n  r e g i s t r a t i o n  a r e a s  is 

a l l o w e d ;  h o w e v e r ,  this p a r a g r a p h  does n o c  a p p l y  to p e r m i t s  i s s u e d  or 

t r a n s f e r r e d  u n d e r  A S  16.43j_

(12) p e r s o n a l  u s e  f i s h i n g .

* Sec. 3. A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  is a m e n d e d  to read:

(23) " s u b s i s t e n c e  u s e s "  m e a n s  the c u s t o m a r y  a n d  t r a d i t i o n a l

n o n c o m m e r c i a l  u s e s  [IN A L A S K A ]  o f  w ild, r e n e w a b l e  r e s o u r c e s  b y  a

r e s i d e n t  d o m i c i l e d  in a r u r a l  a r e a  of the s t a t e  for d i r e c t  p e r s o n a l  or

f a m i l y  c o n s u m p t i o n  as food, s h e l t e r ,  fuel, c l o t h i n g ,  tools, or 

C S H B  2 8 8 ( R e s ) -2-



9

10

1 t r a n s p o r t a t i o n ,  for the m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  out

2 o f  n o n e d i b l e  b y - p r o d u c t s  of f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a k e n  for

3 p e r s o n a l  or  f a m i l y  c o n s u m p t i o n ,  a n d  f o r  t h e  c u s t o m a r y  trade, b a r t e r ,

4 or s h a r i n g  f o r  p e r s o n a l  or f a m i l y  c o n s u m p t i o n ;  in [FOR T H E  P U R P O S E S

5 OF] t h i s  p a r a g r a p h  [,]

6 (A) " f a m i l y "  m e a n s  a l l  p e r s o n s  r e l a t e d  b y  blood,

7 m a r r i a g e ,  or a d o p t i o n ,  a n d  a n y  p e r s o n  l i v i n g  w i t h i n  the h o u s e h o l d

8 o n  a p e r m a n e n t  basis;

(B) " r u r a l  a r ea"  means a community or  a r ea  o f  the

s t a t e  i n  which the  t ak in g  of  f i s h  o r  w i l d l i f e  f o r  p e r s o n a l  and

11 fami ly  consumption i s  a s i g n i f i c a n t  c h a r a c t e r i s t i c  of  the  economy

12 o f  the  community or  a rea ;

* Sec. A. A S  1 6 . 0 5 . 9 A 0  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read;

(28) " p e r s o n a l  u s e  f i s h i n g "  m e a n s  the taking, f i s h i n g  for,

o r  p o s s e s s i o n  of fi n f i s h ,  s h e l l f i s h ,  or  o t h e r  f i s h e r y  r e s o u r c e s ,  b y  

A l a s k a  r e s i d e n t s  for p e r s o n a l  u s e  a n d  n o t  for sa l e  or b a r t e r ,  w i t h  

g i l l  o r  dip net, seine, f i s h  w h e e l ,  l o n g  line, or o t h e r  s i m i l a r  m e a n s  

d e f i n e d  b y  the B o a r d  o f  F i s h e r i e s .

* Sec. 5. T h i s  A c t  t a kes e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  01.-

20 1 0 . 0 7 0 ( c ) .
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BILL SHEFFIELD, GOVERNOR

R E P LY  TO:

D E P A R T M E N T  OF L A W

OFFICE OF THE ATTORNEY GENERAL

A p r i l  17, 1SG5

H o n o r a b l e  J o h n  G. F u l l e r  
C h a i r m a n ,  A l a s k a  L e g i s l a t i v e  C o u n c i l  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

□ 1031 W 4 th  A  VEN U E  
S U IT E  200
AN C H O R AG E. A L A S K A  99501 
PHONE: 19071 276-3550

□ nr N A T IO N A L  CENTER 
100 CUSHM AN ST.
S U IT E  400
F A IR B A N K S . A L A S K A  99701 
PHONE: (9071 452-1568

□ POUCH K ■ STATE CAPITOL 
JU N E AU . A L A S K A  99811 
PHONE: (9071 465-3600

Re: H B  288 ( S u b s i s t e n c e  and 
p e r s o n a l  use)

D e a r  R e p r e s e n t a t i v e  F u l l e r :

O op /-UUY o u  h a v e  a s k e d  w h a t  the i m m e d i a t e  e f f e c t  of H3  
w o u l d  b e  on f i s h i n g  o p p o r t u n i t i e s  of A l a s k a n s .  U n d e r  M a d i s o n  v.
A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  C-ar.e, _______  P 2d __ , Op. N o .
2911, ( A l a s k a , F e b . 22, 1985), a l T  A l a s k a n s  w o u l d  be  e l i g i b l e  for 
s u b s i s t e n c e  f i s h i n g ,  a n y w h e r e  s u b s i s t e n c e  f i s h i n g  is a u t h o r i z e d  
in t h e  state. P a s s a g e  of H B  288 w o u l d  r e t u r n  the s i t u a t i o n  to 
the w a y  it w a s  i m m e d i a t e l y  b e f o r e  the M a d i s o n  d e c i s i o n  was 
issued. In o t h e r  w o r d s ,  the b i l l  w o u l d  v a l i d a t e  the r e g u l a t i o n s  
p a s s e d  so f a r  b y  the b o a r d s ,  a n d  w o u l d  n o t  r e s u l t  in any i n s t a n­
ta n e o u s  c h a n g e  of  f i s h i n g  o p p o r t u n i t i e s  w h i c h  wc-re a v a i l a b l e  
u n d e r  t h o s e  r e g u l a t i o n s .

In  a r e a s  w h e r e  the b o a r d  h a d  a d d r e s s e d  the i d e n t i f i c a­
tio n  of s u b s i s t e n c e  u s e s  u n d e r  the e i g h t  c r i t e r i a  in 5 A A C  
99.010, s o m e  p e o p l e  w o u l d  q u a l i f y  f o r  s u b s i s t e n c e  u s e s  and some 
w o u l d  not. F o r  e x a m p l e ,  in the C o o k  I n l e t  area, the b o a r d  
e x a m i n e d  t h e  u s e s  o f  salmon,- a n d  d e t e r m i n e d  t h a t  the e v i d e n c e  
s h o w e d  t h a t  or.ly p e o p l e  d o m i c i l e d  in T y o n e k ,  E n g l i s h  Bay, and 
P o r t  G r a h a m  w e r e  e l i g i b l e  f o r  s u b s i s t e n c e  u s e s .  T h e r e f o r e ,  if HB 
288 w e r e  to p a s s ,  p e o p l e  in t h o s e  t h r e e  c o m m u n i t i e s  w o u l d  b e  
e l i g i b l e  f o r  s u b s i s t e n c e  f i s h i n g  as a u t h o r i z e d  b y  r e g u l a t i o n  n e a r  
t h e i r  c o m m u n i t i e s ,  a n d  p e o p l e  f r o m  o t h e r  C o o k  I n l e t  c o m m u n i t i e s  
w o u l d  1 e l i g i b l e  f o r  the p e r s o n a l  u s e  f i s h e r i e s  the b o a r d  h a d  
e s t a b l i o n e d .

In o t h e r  a r e a s  o f  the state, s u c h  as S o u t h e a s t  A l a s k a  
w h e r e  the b o a r d  h a d  n o t  y e t  g o n e  t h r o u g h  t h e  p r o c e d u r e s  in 5 A A C  
9 9 . 0 1 0  to i d e n t i f y  s u b s i s t e n c e  uses, all A l a s k a n s  w o u l d  be a b l e  
to conf'.iue to p a r t i c i p a t e  in s u b s i s t e n c e  f i s h i n g  u n t i l  the b o a r d  
a p p l i e d  the p r o c e d u r e s .  F o r  e x a m p l e ,  p e o p l e  in K e t c h i k a n  w o u l d  
be a b l e  to c o n t i n u e  s u b s i s t e n c e  f i s h i n g  as a u t h o r i z e d  b y  the 
S o u t h e a s t  r e g u l a t i o n s .  It is p o s s i b l e  t h a t  a f t e r  the b o a r d
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e x a m i n e s  the u s e s  in K e t c h i k a n  it w i l l  d e t e r m i n e  that th e y  are 
n o t  r u r a l  u s e s  q u a l i f y i n g  u n d e r  the e i g h t  c r i t e r i a .  If the b o a r d  
d e t e r m i n e s  that, the b o a r d  w i l l  e s t a b l i s h  b y  r e g u l a t i o n ,  p e r s o n a l  
us e  f i s h i n g  o p p o r t u n i t i e s  for t h o s e  i n d i v i d u a l s .  O n  the o t h e r  
hand, w h e n  the b o a r d  a s s e s s e s  the u s e s  of  a s m a l l e r  c o m m u n i t y ,  
such as K v d a b u r g ,  the b o a r d  m a y  d e t e r m i n e  th a t  the us e s  o u a l i f y  
as s u b s i s t e n c e  a n d  w i l l  c o n t i n u e  to a u t h o r i s e  s u b s i s t e n c e  f i s h i n g  
for the r e s i d e n t s  of  the c o m m u n i t y .

A t t a c h e d  is a H a v  m , 19 8 2  m e m o r a n d u m  f r o m  the A t t o r n e y  
G e n e r a l  to ililstead Zahn, E x e c u t i v e  D i r e c t o r ,  b o a r G s  o f  F i s h e r i e s  
a n d  Came, A G  F i l e  lio. 3 6 6 - 6 3 9 - 8 2 ,  on the e f f e c t s  o f  the j o i n t
boards' a d o p t i o n  o f  5 A A C  99.010. In t h a t  p r o v i s i o n ,  r.he b o a r d s
b a d  for the f i r s t  t i n e  in r e g u l a t i o n  s p e c i f i e d  th a t  . b s i s t e n c e  
us e s  w e r e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b y  r u r a l  A l a s k a n  r e s i­
dents w h i c h  c o u l d  be  i d e n t i f i e d  b y  e i g h t  c r i t e r i a .  T h e  m e m o ­
r a n d u m  e v a l u a t e s  the q u e s t i o n  of  w h e t h e r  the p a s s a g e  o f  that
r e g u l a t i o n  in i t s e l f  m e a n t  that the D e p a r t m e n t  of  F i s h  a n d  Ca m e  
s h o u l d  m o d i f y  the w a y  it d i s t r i b u t e d  s u b s i s t e n c e  f i s h i n g  p e r m i t s .  
Th e  m e m o r a n d u m  c o n c l u d e s  that the d e p a r t m e n t  s h o u l d  n o t  * u n i l a t­
er a l l y  r e s t r i c t  t h e  i s s u a n c e  of s u b s i s t e n c e  p e r m i t s  to p a r t i c u l a r  
pe o ple, a b s e n c e  s p e c i f i c ,  s i t u a t i o n  b y  s i t u a t i o n  r e g u l a t o r y
a c t i o n  b y  the b o a r d s .  T h e  m e m o r a n d u m  e m p h a s i z e d  t h a t  r.he i m p l e­
m e n t a t i o n  o f  the s u b s i s t e n c e  law is an o n g o i n g  p r o c e s s ,  r a t h e r  
t h a n  s o m e t h i n g  th a t  c a n  be c o m p l e t e d  i n s t a n t a n e o u s l y ,  a n u  that 
p e o p l e  c o u l d  n o t  b e  p r e c l u d e d  f r o m  s u b s i s t e n c e  f i s h i n g  u n l e s s  the 
b o a r d  c o n s i d e r s  I a u t h o r i z i n g  p e r s o n a l  u s e  f i s h i n g  o p p o r t u n i t i e s  
for them.

If >ro u  h a v e  a n y  o t h e r  q u e s t i o n s ,  p l e a s e  do n o t  h e s i t a t e
to ask.

S i n c e r e l y ,

NORJIAH C. G O R S U C U  
A T T O R N E Y  G E N E R A L

L a r r i  I r e n e  S p e n g l o r  
A s s i s t a n t  A t t o r n e y  G e n e r a l

L I S :rn

A t t a c h m e n t
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IN THE SENATE BY THE RULES COMMITTEE

BY R E Q U E S T  OF THE 

G OV ERN OR

Kd/vf- J//3 3% 6
SETtATt-Bitt-NdT-231 

IN THE L EG IS L A T U RE  O F  THE S TA T E  OF  ALASKA 

T OU RT EE N T H  L EG IS L A T UR E * F I R 5 T  S ESS ION  

A  BILL

T o r  an Act entitled: “An Act r ela ti ng  to the taking of fish and game

f o r  s u b si s t e n c e and personal use; and providing 

for an e f f ec ti v e  dat e,"

BE IT ENACTED BY THE LE GIS LATURE OF THE STATE OF ALASKA:

* Sectio n 1. F I ND ING S, The l eg is l a t ur e f in ds that

(1) the ta k i ng  of f i s h  stocks and game populations fo** 

personal and fami ly c o n s u mp ti o n  and related uses Is essential to 

the health, safety, and general w e l f a r e  of Ala skans domiciled in 

rural c o m mu nit ies  or rural areas in w h i c h  the taking of fish and 

game for such use s is a s ig ni fi can t part of the economy of the 

community area; and

(2) the taking of fish stocks and game populations for 

personal, sport, and commercial uses  is also of economic and r e­

creational i mpo r t an ce  to Ala ska ns who r e s i d e  a nyw her e in the

state

* Sec. 2. AS 1 6 . 0 5 . ? fiJ (a) shall be amended to read:

(a) The Board .if F i s h e ri es  shall In ac cordance with the 

A d m i nis tra tiv e Proced ure s Act (AS 44.52) adopt r egu lations p e r­

mittin g the taki ng of fish resources, un l e s s it d et erm ine s that 

such taking will j e o p a r d i z e  the m a i n t e n a n c e  of such resource on 

a sust ain ed y i e l d  basis. At such times, and under such c i r c u m­

stances that it is n e c essa ry to re str ict  the taking of fish to 

ma int ai n fish stocks on a susta ine d y i e l d  basis, the Board may 

allocate the use of these re sources a mong beneficial uses.

Cxcept for reg ul at i o n s  adopted u n d e r  (b) of this section, a l l o­

cations shall be c alc u l at ed  to a chi eve  c o n s e r va ti on  of the 

resource, be fai r and e quitable, cmd no use shall receive an 

ex cessive share of the r e s o u r c e  w i t h  regard to the intended 

purpose of the use.
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the cus t o m a ry  trade, barter, or s h a r i ng  f o r  personal or family 

consumption, f o r  the p u r p o s e s  of this paragraph, "family" m eans 

all p e r s o n s rela t ed  by blood, m a r r i a g e ,  or adoption, and any person 

living within th e  h o u s e h o l d  on a p e r m a n e n t  basis;

* Sec. 4. AS 16.O S . 9 4 0  is amended by a d d i n g  a n e w  par a g r a ph  to 

read;

(23) "personal use f i s hi n g "  m e a ns  the taking, fish i n g  for, 

or p os s e s s i o n  of f i n fi s h ,  s hellfish, or o t h e r  fish e ry  resources 

by A l a s k a  res i d e n t s f o r  personal o r  f a m i l y  c o n sumption, for food, 

shelter, fuel, c l o t h in g ,  tools, or t r a n s po rtation, for the m a k i n g  

and s e l l in g  of h a n d i c r a f t  out of n o n o d i b l e  by - p ro d u c t s  of fish 

res ou r c e s  taken fo r  personal or f a m i l y  c o n s u m p ti o n  and for the 

c us t o m a r y trade, barter, o r  sharing fo r  personal or fam i ly  c o n­

sumption. The t ak i n g  of fish f o r  personal use shall be with gill 

net, seine, fish wheel, long line, o r  simi l a r means defined by the 

Board of Fish e r i e s .

* Sec. 5. AS 16 . 0 5 . 9 4 0  is amended by adding a n e w  p a ragraph to 

road:

(30) p r i o r i t y  u s e  shall m ean a use of fish resources that 

is not e x c l us i v e  but shall be p r e f e r r e d .  When nec e ss a r y  to assure 

m a i n t e n a n c e  of fish stock on a su s t a i n e d y i e l d  basis or to assure 

c o n t i n u a n c e  of s u b s i s t e n c e  us e  o f  such r e s o u r ce  p r i o r i t y  use shall 

mean that re a s o n a b l e  r es t r i c t i o n s  o n  a step by step basis shall be 

imposed on all beneficial uses of fis h  r e sources I n cluding s u b­

sistence use. S u b s i s t e n c e  u s e  r e s t r i c t i o n s  shall be the last 

imposed in each step by step res t r i c t i o n.

* Sec. 6 . This Ac t  takas ef f e c t  i mm e d i a t e l y  in a c c o r d a n c e  with AS 

01.10.070(c).



Consistent with the above, the Board shall adopt regulations for

(1) setting apart fish reserve areas, refuges and sanc­

tuaries in the waters of the state over which it has jurisdiction, 

subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for 

the taking of fish;

(3) setting quotas, bag limits, harvest levels, and sex 

and size limitations on the taking of fish;

(4) establishing the means and methods employed in the 

pursuit, capture and transport of fish;

(5) establishing marking and identification requirements 

for means used in pursuit* capture and transport of fish;

(6) classifying as commercial fish, sport fish, 

personal use fish, or predators or other categories essential 

for regulatory purposes;

(7) watershed and habitat improvement, and management, 

conservation, protection, use, disposal, propagation and stocking 

of fish;

(8) investigating and determining the extent and effect 

of disease, predation, and competition among fish in the state, 

exercising control measures considered necessary to the resources 

of the state;

(9) prohibiting and regulating the live capture, posses­

sion, transport, or r r ' ..se of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of 

harvest for aquatic plants;

(11) establishing the times and dates during which the 

issuance of fishing licenses, permits and registrations and the 

transfer of permits and registrations between regtstation areas 

is allowed; however, this paragraph does not arp>' to permits 

issued or transferred under AS 16,43;

(12) persona.) use fishing.

* Sec. 3. AS 16.05.9(53123) is amen d e d  to road:

(23) "subsistence uses" means the customary and tradition 

uses by rural flN] Alaska residents of wild, renewable resources for 

direct personal or family consumption as food, shelter, fuel, 

clothing, j, or transportation, for the making and selling of 

handicraft articles out of nonedible by-products of fish and wild­

life resources taken for personal o r  family  consumption, and for
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O f f e r e d  in the H O U S E

TO: C S H B  2 8 8 (Res)

P a g e  a f t e r  l i n e  18, d e l e t e  s e c t i o n  <-5^ and i n s e r t  n e w  b i l l  s e c t i o n s  to 

r e a d :

"*  Sec. A S  1 6 . 0 5 . 2 5 1 ( a ) is a m e n d e d  to read:

(a) T h e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  it c o n s i d e r s  

a d v i s a b l e  in a c c o r d a n c e  w i t h  tne A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.- 

62) f o r

(1) s e t t i n g  a p a r t  fis\^ r e s e r v e  ar e a s ,  r e f u g e s  a n d  s a n c t u­

a r i e s  in the ► ters o f  t h e  stat(^ o v e r  w h i c h  it h a s  j u r i s d i c t i o n ,  

s u b j e c t  to the a p p r o v a l  o f  the l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d \ : l o s e d  s e a s o n s  a n d  a r e a s  f o r  the 

t a k i n g  of fish; \

(3) s e t t i n g  q u o t a s ,  b a g  l i m i t s ^  h a r v e s t  l e v e l s ,  a n d  s e x  a n d  

s i z e  l i m i t a t i o n s  o n  t h e  t a k i n g  o f  fish;

(4) e s t a b l i s h i n g  the m e a n s  a n d  m e t h o d s  e m p l o y e d  in the 

p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  of fish;

(5) e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s  

f o r  m e a n s  u s e d  in p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  o f  fish;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  fish, [ P E R S O N A L  

U S E  FISH,] o r  p r e d a t o r s  or  o t h e r  c ^ t - 0 c r i e s  e s s e n t i a l  f o r  r e g u l a t o r y  

p u r p o s e s ;

(7) w a t e r s h e d  a n d  h a b i t a t  i m p r o v e m e n t ,  a n d  m a n a g e m e n t ,

A M E N D M E N T
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c o n s e r v a t i o n ,  p r o t e c t i o n ,  use, d i s p o s a l ,  p r o p a g a t i o n  a n d  s t o c k i n g  of 

fish;
I

(8) i n v e s t i g a t i n g  and d e t e r m i n i n g  the e x t e n t  a n d  e f f e c t  of 

d i s e a s e ,  p r e d a t i o n ,  a n d  c o m p e t i t i o n  a m o n g  f i s h  in the state, e x e r c i s­

ing c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  to the r e s o u r c e s  of  the

s t a t e ;

(9) p r o h i b i t i n g  and r e g u l a t i n g  the l i v e  c a p t u r e ,  p o s s e s­

sion, t r a n s p o r t ,  o r  r e l e a s e  of n a t i v e  o r  e x o t i c  f i s h  or their eggs;

(10) e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a s  a n d  m e t h o d s  of

h a r v e s t  f o r  a q u a t i c  p l a n t s ;

(11) e s t a b l i s h i n g  the t i m e s  a n d  d a t e s  d u r i n g  w h i c h  the

i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  p e r m i t s  a n d  r e g i s t r a t i o n s  and the t r a n s­

fe r  o f  p e r m i t s  a n d  r e g i s t r a t i o n s  b e t w e e n  r e g i s t  a t i o n  a r e a s  is a l­

lowed; h o w e v e r ,  this p a r a g r a p h  d o e s  n o t  a p p l y  to p e r m i t s  i s s u e d  or 

t r a n s f e r r e d  u n d e r  AS  16.A3 [;

(12) P E R S O N A L  U S E  F I S H I N G ] .

Sec. 6. A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  is a m e n d e d  to read:

,23) " s u b s i s t e n c e  u s e s "  m e a n s  the c u s t o m a r y  a n d  t r a d i t i o n a l  

[ N O N C O M M E R C I A L ]  u s e s  in A l a s k a  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  [BY A 

R E S I D E N T  D O M I C I L E D  IN A  R U R A L  A R E A  O F  T H E  STATE] f o r  d i r e c t  p e r s o n a l  

or  f a m i l y  c o n s u m p t i o n  as food, s h e l t e r ,  fuel, c l o t h i n g ,  tools, or 

t r a n s p o r t a t i o n ,  f o r  the mailing a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  out 

of  n o n e d i b l e  b y - p r o d u c t s  of f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a k e n  for 

p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  a n d  f o r  the c u s t o m a r y  trade, b a r t e r ,  

or s h a r i n g  for p e r s o n a l  or  f a m i l y  c o n s u m p t i o n ;  in this p a r a g r a p h

[(A)] " f a m i l y "  m e a n s  all p e r s o n s  r e l a t e d  b y  bl o o d ,
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m a r r i a g e ,  or a d o p t i o n ,  a n d  a n y  p e r s o n  l i v i n g  w i t h i n  t h e  h o u s e h o l d  

on a p e r m a n e n t  b a s i s ;

[(B) ’’R U R A L  A R E A "  M E A N S  A  C O M M U N I T Y  O R  A R E A  O F  T H E  

S T A T E  IN W H I C H  T H E  T A K I N G  O F  F I S H  O R  W I L D L I F E  F O R  P E R S O N A L  A N D  

F A M I L Y  C O N S U M P T I O N  IS A S I G N I F I C A N T  C H A R A C T E R I S T I C  O F  T H E  E C O N O M Y  

O F  T H E  C O M M U N I T Y  O R  A R E A ; ]

* Sec. 7. S e c t i o n  1 of th i s  A c t  a n d  A S  1 6 . 0 5 . 9 4 0 ( 2 8 )  a r e  r e p e a l e d .

* Sec. 8. S e c t i o n s  1 - 4 of  this A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r­

d a n c e  w i t h  AS  0 1 . 1 0 . 0 7 0 ( c ) .

* Sec. 9. S e c t i o n s  5 - 7 o f  this A c t  t a k e  e f f e c t  J a n u a r y  1, 1 9 8 6 . "
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An Act e n t i t l e d :  "An Act r e l a t i n g  to  the  t a k i n g  of  f i s h  and

game f o r  s u b s i s t e n c e ;  and p r ov id in g  for  

in e f f e c t i v e  d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. FINDINGS. The l e g i s l a t u r e  f i n d s  t h a t

(1) th e  c o n t i n u a t i o n  of  th e  o p p o r t u n i t y  f o r

n o n - w a s t e f u l  s u b s i s t e n c e  uses  by many Alaskans i s  im por ta n t
\

and in  many c a s e s  e s s e n t i a l y t o  t h e i r  p h y s i c a l ,  t r a d i t i o n a l ,  

c u l t u r a l ,  and s o c i a l  e x i s t e n c e ,  and t h a t  in c e r t a i n

i n s t a n c e s  no D r a c t i c a l  a l t e r n a t i v e  r e s o u r c e s  or  means
\

ar e  a v a i l a b l e  t o  r e p l a c e  food,  s u p p l i e s  and o t h e r  i tems

g a t h e r e d  from f i s h  and w i l d l i f e  which supply r u r a l  r e s i d e n t s
\

dependent  on s u b s i s t e n c e  u s e s ;  \
\
\

(2) in o r d e r  to  p r o t e c t '  s u b s i s t e n c e  u s e r s ,  and 

in o r d e r  t o  p r o t e c t  s p o r t  and commercial  uses  of  f i s h  and 

w i l d l i f e ,  and in o r d e r  to  ma in ta in  h e a l t h y  f i s h  and w i l d l i f e  

p o p u l a t i o n s  a v a i l a b l e  to  s u b s i s t e n c e ,  s p o r t  and

(1)



commercial users, it is necessary for the Board of Fisheries 

and the Board of Game to have authority, onry'^OtntheTlSSSj 

fishing'and hunting seasons and until .-..March-3iy=1986>" to •**

"f’e gu lateL_si^sistgnce^fishinq-~and hunting in the manner ir, 

-‘’""which they were-regulated in 1984 .*

(3) c o n s e r v a t i o n  of  f i s h  and w i l d l i f e  d u r in g  

the  1985 season and t h e r e a f t e r  w i l l  be f u r t h e r e d  i f  the  

l e g i s l a t u r e  i s  u n h u r r i e d  in  i t s  c o n s i d e r a t i o n  o f  compl ica ted  

s o c i a l ,  p o l i t i c a l ,  and b i o l o g i c a l  q u e s t  )ns r e l a t e d  to  

s u b s i s t e n c e ;  by March 31, 1986 th e  l e g i s l a t u r e  should be 

a b l e  t o  c o n s i d e r ,  a f t e r  s t a t e w i d e  h e a r i n g s ,  more compl ica ted  

s u b s i s t e n c e  i s s u e s  t h a t  ca .not  be a d e q u a te ly  c o n s id e r e d  i n  

th e  remain ing  days of  th e  f i r s t  s e s s i o n  of the  f o u r t e e n t h  

l e g i s l a t u r e .

* Sec.  2. AS 16.05 i s  amended by adding a new s e c t i o n  t o  

re ad :

Sec. 16 .05 .258 .  SUBSISTENCE CRITERIA. U n t i l  

.’•.arch 31 , 1986, and in  accordance  w i th  the  A c m i n i s t r a t i v r  

P rocedure  Act (A.S. 4 4 . 6 2 ) ,  the  Board of  F i s h e r i e s  and th e  

Board of  Game may adopt  r e g u l a t i o n s  in o r d e r  to  i d e n t i f y  

cus tomary and t r a d i t i o n a l  s u b s i s t e n c e  uses  by Alaskans  by 

us in g  t h e  c r i t e r i a  s e t  f o r t h  in th e  r e g u l a t i o n s  in  e f f e c t  in 

1 9 84 and found a t  5 7\AC 99.010 and 5 AAC 01.597 and th o se  

c r i t e r i a  a r e  hereby e s t a b l i s h e d  f o r  the  1985 f i s h i n g  and 

h u n t in g  se asons .

* Sec.  3. For t h e  1985 f i s h i n g  and hun t ing  se a so n s ,  t h e

(2)



Commissioner o f  F i s h  and Game s h a l l  use  h i s  a u t h o r i t y /  i n  

AS 1 6 .0 5 .0 6 0 /  t o  i s s u e  emergency r e g u l a t i o n s  in  o r d e r  to  

p r ov id e  f o r  s u b s i s t e n c e  as  i t  occ ur r ed  in  1984; p r ov ided  

however,  t h a t  in  t h i s  i n s t a n c e  a b i o l o g i c a l  emergency need 

n o t  e x i s t  a s  i s  o t h e r w i s e  r eq u i r ed  by AS 16 .05 .060 .

* Sec.  4.  U n t i l  March 31, 1986, only s u b s i s t e n c e  uses

s p e c i f i c a l l y  r ec o g n i ze d  and a u t h o r i z e d  by th e  Board o f  

F i s h e r i e s  o r  Game have any l e g a l  s t a n d i n g .

* Sec.  5. Th i s  Act s h a l l  take e f f e c t  immediately  in

accordance  AS 01 .10 .070  ( c ) .

( 3 )
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C o n t e n t s  - HB 288 

A p r i l  18, 1985

C S H B  28b (Resources)

H B  288

L e t t e r  of I n t e n t  f o r  C S S H B  288 (res)

D r a f t  m i n u t e s  4 / 9 / 8 5  H o u s e  R e s o u r c e s  

D r a f t  m i n u t e s  4 / 2 / 8 5  H o u s e  R e s o u r c e s  

3 / 2 6 / 8 5  m i n u t e s  H o u s e  R e s o u r c e s  

3 / 2 5 / 8 5  m i n u t e s  H o u s e  R e s o u r c e s

S t a t e  v. Elus k a ,  N o  456, C o u r t  o f  A p p e a l s  o p i n i o n

M a d i s o n  v. A l a s k a  F e d e r a t i o n  o f  N a t i ve s ,  R e p l y  B r i e f  of 

A p p e l l a n t / C r o s s - A p p e l l e s  d a t e d  5/30/85

M a d i s o n  v. A l a s k a  D e p t  o f  F i s h  & G a m e  & A l a s k a  B o a r d  of 

F i s h e r i e s ,  B r i e f  o f  A p p e l l e e s / A p p e l l a n t s  d a t e s  1/26/84

M a d i s o n  v. A l a s k a  D e p t  o f  F i s h  & G a m e  a n d  A l a s k a  B o a r d  of 

F i s h e r i e s ,  B r i e f  o f  T n t e r v e n o r / A m i c u s  C u r i a e  d a t e d  1 2/ 27/83

M a d i s o n  v. A l a s k a  D e p t  o f  F i s h  & lame & A l a s k a  B o a r d  of 

F i s h e r i e s ,  B r i e f  of A p p e l l a n t / C r o s s  A p p e l l e e ,  10/5/83



Letter of Intent for CSHB 288 (Res) 

an act relating to the taking of fish and and game for subsistence and

personal use 

bv the House Resources Committee 

4/15/8"

The purpose of this bill is to authorize the .Alaska Board of Fisheries 

and the Alask . Board of Came to adopt regulations identifying 

"subsistence uses" of fish stocks and game populations as the boards did 

from May 30, 1982 until February 22, 1985.

Pursuant tc this bill the boards will limit the identification of 

"subsistence uses" of fish stocks and game populations to the taking of 

such stocks and populations by Alaska residents who are domiciled in 

rural communities and rural areas in which the taking of fish stocks or 

game populations for personal and family consumption is a significant 

characteristic of the economy of the community or area, as determined by 

the boards.

This limitation of the definition of "subsistence uses" recognizes that 

Alaska is unique, and unlike any of the other forty-nine states, the 

economy of many rural communities and rural areas in Alaska is 

significantly dependent participation by the residents of these com­

munities in the taking of fish stocks and game populations for personal 

and family consumption. Further, the Legislature finds that the general 
health and welfare of these citizens is significantly tied to their 

participation in these activities.

The boards will be authorized to adopt regulations for identifying 

customary and traditional uses by Alaska residents cf those rural 
communities and rural areas. It is the intent of the legislature to 
preserve the approach to implementing the state's subsistence law 

embodied in 5 AAC 99.010, (as adoptee by the Joint Boards of Fisheries 
and Game on May 30, 1982), for identifying subsistence uses on a 

community or area basis.

The Legislature finds that implementing the subsistence law is 

consistent with the intent of the definition of subsistence hunting and 

fishing and personal use fishing contained in House Bill 288 when 

criteria such as those outlined below are used to identify customary and 

traditional uses of the resource:

(1) a long-term, consistent pattern of use, excluding interruption 
by circumstances beyond the u s e r’s control such as regulatory 

p r ohibitions;

(2) a use pattern recurring in specific seasons of each year;

(3) a use pattern consisting of methods and means of harvest which 

arc characterized by efficiency and cccrcm.y of effort and cost, and 
conditioned by local circumstances;

(4) the consistent harvest and use of fish or game which is near, 

or reasonably accessible from, the u s e r’s residence;

Jf
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Letter or Intent for CSHB 288 (Res) 

by the House Resources Committee (Continued)

(5) the means of handling, preparing, preserving, and storing fish 

or game which has been traditionally used by past generaticr.s, but 
not excluding recent technological advances where appropriate;

V6) a use pattern which includes the handing dcwr of knowledge of 

fishing or hunting skills, values and lore from generation to 
generation;

(7) a use pattern in which the hunting or fishing effort or the 

products of that effort are distributed or shared among others 

within a definable community of persons, including customary trade, 
barter, sharing, and gift-giving; customary trade may include 

limited exchanges for cash, but does not include significant 

commercial enterprises; a community may include specific villages 

or towns, with a historical preponderance of subsistence users, and 
encempasses individuals, families, or groups who in fact meet the 

criteria described in this subsection; and

(S) a use pattern which includes reliance for subsistence purposes 

upon a wide diversity of the fish and game resources of an area, 

and which provides substantial economic, cultural, social, and 

nutritional elements of the subsistence user's life.

This legislation establishes that the commercial sale of fish and game 

taken for personal and family consumption is prohibited, but does not 
preclude the sale of handicraft articles made from, the non-edible by 
products taken for such uses. Accordingly, the Legislature intends that 

baiter, shari"g and customary trade of i <.sh or game taken for personal 

and family consumption be of a non-commercial nature. This restriction 

however, does not apply to the existing limited sale of animal furs by 

subsistence users of the resource.

The bill also establishes a statutory definition of "personal use 

fishing." Although sport, commercial and personal use fishing arc not 

afforded a statutory priority over each other, the inclusion of a 

definition of "personal use" is to indicate that the intent of the 
Legislature is to delegate to the Alaska Board of Fisheries adequate 

regulatory authority to provide all persons engaged in s p o r t , 

commercial, and personal use fishing a reasonable opportunity to 
participate in the harvest of Alaska's fish stocks.

Adeiheid Herrmann, Co-chairman 

House Fesrurces Committee

4 / 1 5 / 8 5
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N O T IC E: This  opinion is subject to formal correction
before publication in the Pacific R e p o r t e r . Readers 
are requested to b r in g  typographical  or oth er formal 
errors to the attention of the Clerk  of the Appellate 
Courts,  303 K Street,  Anchorage, Alaska 99501, in 
order that corrections may be made p r io r  to permanent 
publ ication.

THE  C OURT OF APPEiALS OF T H E  S T A T E  OF A LA S K A

S TA T E  OF A LA S KA ,

Appel lant ,

v.

D AV ID  ELUSKA,

Appellee.

File No. A -210 

O P I N I O N

[No. 456 - A p r i l  12, 1985]

Appeal from the Distr ict  C o u r t  of the State of Alaska, 
T h i r d  Judicial D istr ict,  Kodiak,  Roy H. Madsen, 
Judge.

Appearances: Sarah Elizabeth McCracken, Assistant
A tt o rn e y  General, Anchorage, and Norman C. Gorsucn, 
Atto r n e y  General,  Juneau, for Appellant.  Michael J. 
Wall, Assista nt Public Defender,  Kodiak,  and Dana 
Fabe, Public Defender,  Anchorage, for Appellee.

Before: B r y n e r ,  Chief  Judge, Coats and Singleton,
J u d g e s .

S IN G L E TO N ,  Judge.

T h e  state appeals the d is tr ic t  court 's  dismissal ‘ of misdemeanor 

charges c^ainst  David Eluska.  Eluska was charged with possessing i l legal­

ly taken game in violation of 5 AAC  81.320(6)  1 and 5 AAC  8 1 . 1 4 0 ( a ) . 2

1. For the 1982-83 season, 5 AAC  81.320(6)  limited the deer
season in Game Unit  8 to the period between A u g u s t  1 and Ja nuary  31 and 
imposed the fol lowing bag limils:

(Footnote Conti nued)



.̂ rnrncrnuaim m ^m tim

Eluska sought dismissal of the charges on the ground that 5 AAC  31.320(6)  

was unenforceable against  him because he was a subsistence h u n t e r  and 

the regulation failed to adequately provide for subsistence h u n t in g .  See 

AS 1 6 .0 5 .25 5 ( b ) ;  AS 11.81.220; AS 4*1.62.030. 1 Acting  Distr ict  Court  

_ j d g e  Roy H. Madsen found that the deer was taken to satisfy the subsis­

tence needs of Eluska and his family and that the regulations which

(Footnote 1 Continued)

2. 5 AAC  81.140(a)  pro vides:

Possession and T r a n s p o r t a t i o n . (a) No person may
possess, t ra n s p o rt ,  or place into the possession of 
another,  any game or parts of game that the person 
has taken in violation of AS 16 or a regulation
promulgated th e re u n d e r.

3. Alaska Statute 44.62.030 provides:

Consistency between regulation and statu te. If ,  by
express or  implied terms of a statute,  a state agency 
has a u th or it y  to adopt regulations to implement, i n t e r ­
p r e t ,  make specific or otherwise c a rry  out  the p r o v i ­
sions of the statute,  no regulation adopted is valid or 
effective unless consistent with the statute and reason­
ably  necessary to c a rry  out  the purpose of the
statute.

All  offenses defined b y  s t a t u t e . No conduct constitutes 
an offense unless it is made an offense

( 1) b y  this t i t le;
(2) b y  a statute outside this t i t le;  or
(3) b y  a regulation author ized by  and lawfully  

adopted under a statute.

A u g . 1 - J a n . 31 Seven deer; however, antlerless 
f deer may be taken only from 

September 15 - J a n ua ry  31

Alaska Statute 11.81.220 p ro vid es:

H
Offe nse"  is defined in AS 1 1 .8 1 .900(b)  (33) as:

conduct for which a sentence of imprisonment or f ine 
is author ized;  an offense is either  a crime or a 
violat ion.



prohibited him from taking the deer failed to provide adequately for s u b ­

sistence uses as required by  the enabling statute.  AS 1 6 .0 5 .25 5 ( b) .  

Consequently he concluded that  the regulation was inval id as applied to 

Eluska and dismissed the case. The state appeals, contending th at  (1) 

adequate regulations had been promulgated p r o v id in g  for subsistence use 

of game; (2) Eluska lacked standing to chal lenge state game regulations 

because his possession of  game was unlawful  even if taken for subsistence 

uses; and (3) Eluska lacked standing to chal lenge the state game laws 

because he had not exhausted his administrative  remedies. (T h is  last 

a -g um ent was f i r s t  made d u r in g  oral a r g u m e n t . )  We agree with Judge 

Madsen’s conclusion th at  the state regulations applicable to Game Un it  8 do 

not on their  face makt adequate provision for subsistence h u n t in g .  We 

therefore recognize "subsistence use" as a defense to the charges b ro u g h t  

against Eluska. In l ight  of the substantial  uncertainty  regarding the 

proper resolution of the issues presented in this case at the time it was 

argued to the trial court,  we have decided to remand the case to the trial 

court  to give the parties an o p p o r tu n i ty  to li tigate Eluska's subsistence 

defense as we define it in this opinion.

DISCUSSION

In 1978 the legislature substa nt ia l ly  amended, several f ish and 

game statutes to reflect a policy favorable to subsistence h u n t in g .  Th e  

substa nt ive  changes were prefaced by the fol lowing statement of intent :

Th e  legislature finds l . jat there is a need to 
develop a statewide policy on the ut i l izat ion,  develop­
ment and conservation of fish and game resources, and 
to recognize that  those resources are "rot inexhaustible 
and that  preferences must be established among b e ne f i ­
cial users of the resources. The legislature f u r t h e r  
determines that  it is in the public interest  to clearly 
establish subsistence use as a p r io r i t y  use of Alaska’s

A
*.!
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f ish and game resources and to recognize the needs, 
customs and tradi t ions of Alaskan residents.  ih e  
legislature f u r t h e r  f inds that  beneficial use of those 
resources by  all state residents should be careful ly  
monitored and regulated,  with as much in p u t  as possi­
ble from the affected users, so that  the v ia b i l i ty  of 
f ish and game resources is not threatened and so that 
resources are conserved in a manner consistent with 

the s u sta in ed-y ie ld  principle.

§ 1, Ch.  151, SLA 1973 (1973 T e m pora ry  and Special Acts and Resolu tions).

Prior to the 1978 amendments, AS 16.05.255 did not mention

subsistence,  b u t  provided in par'::

Regulations of the Board of Came, (a) T h e  Board of 
Game may make regulations it considers advisable in 
accordance with the A d m in is tra t iv e  Procedure Act (AS 
•44.62) for

( 2) establishment of open and closed seasons and 
areas for the taking of game;

(3 ) establishment of the means and methods, employed 
in the p u r s u i t ,  capture and transport  of game;

(4) sett ing quotas and bag limits on the taking of 
game . . . .

T h e  statute was amended in 1973 b y  adding a new subsection:

(b)  T h e  Board of Game shall adopt regulations in 
accordance with the A dm in is tr a tive  Procedure Act (AS 
44.62) permitt ing the taking of game for subsistence 
uses unless the board determines, in accordance with 
the A dm in is tr a tive  Procedure Act,  that  adoption of the 
regulations will jeopardize or in ter fere  with the mainte­
nance of game resources on a s u sta in ed-y ie ld  ' ba . i s . 
Whenever it is necessary to restr ict  the taking of game 
to assure the maintenance of game resources on a 
s u s ta in e d -y ie ld  basis, or  to assure the continuation of 
subsistence uses of such resources,  subsistence use 
shall be the p r io r i t y  use. If  f u r t h e r  restrict ion is 
necessary, the board shall establish restrictions and 
limitations on and pr iorit ies for these consumptive uses 
on the basis of the fol lowing criteria:

( 1) customary and direct dependence upon 
the resource a,  the mainstay of o ne’s l ivelihood;

(2) local res idency;  and
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(3) avai labi l i ty  of alternat ive  resources.*

On May 14, 19S3, when the deer season in Came Unit  S was 

completely closed, Eluska was found in possession of a f re s h ly  kil led doe. 

He was prosecuted pu rs ua n t  to 5 AAC  31.320(6)  and 5 AAC 3 1 .1 4 0 ( a ) .  

Eluska argued and the trial court  found that application of 5 A A C  

81.320(6)  to Eluska would be inconsistent with the requirements of  AS 

1 6.0 5.255(b)  because the regulations go ver nin g  hunt ing in Game Unit  3 

made no specific provision fo r  subsistence use. Eluska argued that  

nothing short  of regulations which exp ressly  d ist inguish between 

subsistence and sport hunt in g  will sat isfy  section (b) of AS 16.05.255. 

On appeal, the state argues th at  the regulation need not e xp ressly  pro vid e  

for subsistence uses and that  the regulation in this case makes adequate 

provision for subsistence hunters.  The clear language of the statute,  the 

state continues, provides that the Board shall adopt regulations " p e rm it ­

t ing"  the taking of game for subsistence uses, not that it must adopt 

special "subsistence re gulations."  T h u s ,  where a hunt ing sp3son can 

accommodate hunt ing opportunit ies  for all user groups without in f r in g in g  

upon the continuation of subsistence uses, that  season is consistent with 

the state's subsistence law and need not be specially designated as a 

"subsistence" season. It was incumbent upon Eluska,  the state concludes,  

to show th a t  a six -month season and a s e ven-d eer limit was in su ff ic ie n t  to

4. The legislature also establ ished a section on subsistence
h u n t in g  and f ishing within the Department ot Fish and Game, and provided 
a procedure for creating "subsistence h u n t in g  areas," where subsistence is 
the only  use. See AS 16.05.090(c)  (creating a subsistence section within
the Department of Fish and Game); AS 16.05.094 (defining the duties of
the subsistence section); AS 16.05.257 ' p r o v i d in g  for the creation of 
"subsistence hunt in g  areas");  AS 16.05._ 9(23)  (defining "subsistence
u s e s " ) .

• \_
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meet "subsistence uses" before he could prevai l  on his motion to d is m is s . 5 
Since there is nothing in the record indicating that there were in s u f f ic ie n t  

deer in Game Unit  8 to meet all needs, including both sport  h u n t in g  and 

subsistence uses, the state contends it was unnecessary for the Board to 

adopt any specific subsistence regulations, and therefore the trial court

erred in f in d in g  that prosecution of Eluska under 5 AAC 81 .3 2 0 (6 )  and 5 

AAC  81.140(a)  was in consistent with the enabling statute.

We believe t h a t  the parties'  reliance on AS 44.62.030 obscures 

rath er than il luminates the present  co nt ro v e rs y .  The regulations in q u es ­

tion are similar to regulations which were passed before the enactment of 

AS 1 6.0 5.255(b)  and were apparently enacted under the a u t h o r i t y  gra nted 

in AS 16.05.255(a) .  T h e y  are clearly not inconsistent with  the f i r s t  

subsection of the s ta tu te .  Given the substantial  burden th a t  a p arty

chal lenging an administrative  regulation on inconsistency g r o u n d s  must

susta in ,  we are satisfied tha t  Eluska has not proved that 5 A A C  81.320(6)

5. The state f inds support  for its position in a series of 
at to rney  general opinions and in the legislative history of the Alaska 
National Interest  Lands Con servation Act ( A N I L C A )  P.L.  96-437, 94 Stat. 
2371 (1980), part ic ularly  in section 804 (codif ied at 16 U . S . C .  § 3114
(1 9 8 2 )) .  Th e  state points out  that the federal statute was in ten ti o na l ly  
patterned after Alaska's subsistence law and provides v i r t u a l l y  identical 
language to th at  found at AS 1 6 .0 5 .2 5 5 ( b ) .  H . R .  Rep. No. 96-97,  Part 2, 
96th C r n g . ,  1st Sess. 191 (1980). Th e  legislat ive history of section 804 
specifies that:

I f  a part icular f ish or wildl i fe population in a p a r t ic u ­
lar area is s u f f ic ie n t  to sustain h arvest  by all persons 
engaged in subsistence and e th er uses, restrictions on 
tak ing for nonsubsistence uses are not required b y  
this section.

J_d. at 193. But see Madison v .  Alaska Department of Fish and Game,
P ■ 2d _____ ,   n . 13, Op. No. 2911 at 23-24 n.13 (Alaska, F e b r u a r y  22,
1985) (rejecting an in t er pr e ta t io n  of the terms "customary and tradit ional"  
d e r iv e d  from A N I L C A ) .
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and 5 AAC  3 1 . 140(a) are on their  face necessarily inconsistent 

s ta tu to ry  requirements o f  subsection (a ) ,  since, as the state poil 

is at least conceivable th a t  su ff ic ient  deer existed on Kodiak Islanc to meet 

all subsistence needs despi te  the bag limits, seasons and o th e r  restrict ions 

set bv  the regulations. But c f . Madison v. Alaska Department of Fish and

F e b r ua r y  22, 1935) ( h o ld in g  Board of Fisheries regulations d e fin ing  s u b ­

sistence fisheries inconsis te nt with AS 16.05.940(22),  (2 3),  and 1 6 .0 5 . -

require the Board to adopt regulations permit t ing subsistence f i s h i n g ) .

This  conclusion does not resolve the case, however,  because we 

agree with the trial c o u r t  th at  a pro per resolution of this case requires 

consideration of AS 1 6 .0 5 .2 5 5 (b )  as well as AS 16.05.255(a).  We must 

determine what the 1973 legislat ive enactment required the Board to do and 

then determine whether the Board p ro pe r ly  carried out the legislat ive 

mandate. Finally,  if the Board has not followed the legislat ive direct ive,  

we must determine what effect  its fai lure would have on E luska's pro secu­

t ion.  Having considered the record and the parties’ arg u m e nt s ,  we 

conclude that by enacting subsection (b)  of AS 16.05.255, the legislature 

required the Board of Game to adopt specific regulations " p e r m i t t i n g"5 the

6 . The s ta te ’s suggestion that  the regulations "perm it ted" 
subsistence hunting to t h e  ex te n t  that  th e y  did not pro hibit  it o u t r i g h t  
exhib it s  a misunderstanding  of the statute.  As- the supreme c o u r t  pointed
out in Madison,_______ P.2d _at . O p . No. 2911 a t 15-17 (in d is c u s s in g  the
t w o - t i e r  regulation establ ished in the s t a t u t e ),  t he~~BnarH may nnt- rpgfr jr +" 
subsistence h u nting at all in an area in which sport  or commercial h u n t in g  
iT~ p e r milted.  .~ l_ E Y_e n i f~~s p o r t ~ a  nd-comnferc i a t l i  u~nt Lag _ace_tota I ly —f i m  In  h.t- a rj 
at all times in an ar,ea„__lha— Board J s  s t ill prohibited from re str ict inq  
subsistence hunting u n je ss t h e Bo a r d _s p ecific a 11 y “_f mds that u n r e s tr ic t e d

(Footnote C on t in ue d )

Game, P .2d n .9 ,  Op. No. 2911 at 12 n .9  (A lask a,

2 5 1 ( b ) ,  which define "subsistence f i s h i n g ’ and "subsistence use s,"  and
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tak ing  of game for subsistence uses. No such regulations werr 

g o ve r n in g  Game Unit  8 . C onsequently ,  we are required to reco*-,. 

"subsistence" defense to prosecutions under regulations adopted in 

accordance with AS 16.05.255(a)  in ord er  to carry  out the legislative 

intent .

(Footnote 6 Continued)

subsistence hunt in g  would____ interfere  with sustained yield.  |d .  In the
absence of evidence that  all oth er hunt in g  was prohioiteT: in an area and
th at m addit ion subsistence hunt in g  was restricted solely ror
sTistained-yiela purposes,  any attempt tn punish a subs is ranee use as a
v i o lation of a hunt in g  regulation. is-suso-act.

In reaching these conclusions we stress that we do not decide 
nor do we read Madison as deciding b r ig h t  line rules for d if ferentiat ing
between subsistence uses, sport uses, and commercial uses. In fact the 
supreme court  pointed out that  a commercial f isherman might well be a 
subsistence user when he fishes for personal consumption.  By the same 
token many men and women who th ink  of themselves as sport  hunters may
well f i n d  that  their  taking satisfies the statu to ry  definit ion of a " s u b ­
sistence use."  AS 16.0 5.940(23).  It may be that  most "sport  hunt ing" 
qual i fies as "subsistence h u n t i n g . "  We express no opinion on this q ues­
t ion.  It was precisely because the legislature believed tha t  the r ights of 
the various groups could only be determined th ro ugh an unders ta nding of 
the h is to ry  of hunt in g  in Alaska tha t  the Board was given the power to 
in t e r p r e t  the statute and to promulgate regulations establ ishing a reasoned 
basis fo r d is t in gu is h in g  subsistence uses from sport  uses and commercial 
uses. The Board's default  in meeting this obl igation leaves us with the 
problem faced today.

F in al l y ,  we do not read the supreme court 's  discussion of the
legislat ive h is to ry  regarding the use of the term "customary and t r a d i ­
t ional" as consti tut ing an implicit f i n d in g  th a t  the statute is somehow void 
as a discrimination against  outsiders and newcomers. See Madison,
P . 2d at ___ , Op. No. 2911 at 20-21. We assume that the Board will be
able to adopt regulations adequately answering the questions left open by 
this case and Madison w ith out violat ing state and federal equal protection 
guarantees.  See Zobel v .  Williams, 457 U . S .  55, 60-61, 102 S. Ct 2309,
2312-13, 72 L .E d .2 d  672, 677-73 (1932) (when a state d istr ibutes benefits
uneq u a ll y  between past residents and newcomers the distinctions it makes 
are subject to s c r u t in y  under the Equal Protection Clause of the 
Fourteenth  Amendme nt);  cf.  Alaska Const itut ion  art.  V I I I  (establ ishing
limitations on state regulation of h u nt in g  and f i s h in g ) .
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We believe the Board’s duty  to publ ish regulations pu rs ua n t  to 

AS 16.05.255(b)  to have been mandatory.  See Sisters of Providence in 

Washington,  Inc. v .  Department of Health and Social Serv ices, 643 P . 2d 

970, 977-78 (Alaska 1982); M u k lu k  Fre ic h t  Lines. Inc. v. Nabors Alaska 

D r i l l i n g,  I n c ., 516 P . 2d 408 (Alaska 1973); United States Smelting,

Refining and Mining Company v.  Local Bou ndary Commission, 439 P .2d 140 

(Alaska 1971). O u r  conclusion that  the legislature intended a mandatory 

responsib i l i ty  is based on two factors. First,  the legislature uses the

word "shall" which is mandatory  language. See 1A C. Sands, Suther land 

Sta tu to ry  Construction § 25.04 (4th ed. 1972); 2A C. Sands, S u t h e r land

Sta tu to ry  C o n s tr u c t io n § 57.03 (4th ed. 1973). Second, the language of

the statute, construed in l ight  of its legislative h is to ry ,  demonstrates a 

legislative intention to have the Board of Game pass meaningful  subsistence 

regulations. While the statute does not specifically state whether the 

regulations must be separate and clearly d is t inguishable  from tne re g u la ­

tions adopted p u r s u a n t  to AS 16.05.255(a),  it does require that  provision 

for subsistence h u n t in g  must be made somewhere in the r e g u la t io ns . 7
When C ha p te r  151, SLA 1978 was being considered in the legisla­

tu re ,  the Special Committee on Subsistence issued a letter of intent which 

provid ed in part;

I. Legislat ive Mandate

7. C f.  M adis on, ___  P . 2d at ____, Op. No. 2911 at 7, 16-17
(state may no longer allocate for subsistence uses at its discretion 
p u r s u a n t  to AS 1 6 .0 5 .2 5 1 (a ) ,  nor may state permit sport  or commercial 
h u n t in g  in any area where subsistence hunt in g  is restr icted;  even in those 
areas where sport  and commercial h u nt in g  are total ly  prohibited,  
subsistence h u nt in g  may not be restricted unless the Board f inds that

(Footnote Continued)
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I

This bill is intended to pro vide  a coordinated plan 
for c lar i fy ing what subsistence use of f ish and game i; 
and for documenting subsistence uses so that they can 
be integrated into fish and game management planning.  
T h is  bill also provides a legislat ive framework for the 
State's policy of recognizing subsistence as the p r i o r ­
i ty  use of fish and game.

Sections six and s e v e n : These two sections, [AS
16.05.251(b)  and .2 5 5 ( b ) ]  v hich are v i r t u a l l y  identical 
fo r the Boards of Fisheries and the Board of Game, 
are intended to sta tu to r i ly  set out  the p r io r i ty  given 
to subsistence use of fish and game resources. While 
there  are pre sently  regulations for subsistence f ish in g,  
th ere  is no mechanism for the promulgation of s u bsis­
tence hunt in g  regulations except with tne creation of 
subsistence hunt in g  areas p u r s u a n t  to A . S .  16.05.257.
Section seven would allow for these regulations so that 
subsistence hunt in g  could be d ist inguished by separate 
regulations from sports h u n t in g .  F u r th e r ,  these 
sections set *orth a p r io r i ty  of users if restrictions are 
needed because of the unava i la bi l i ty  of resources.
T h e  p r io r i t y  list is an attempt to insure that  those 
with the most dependence upon the f ish and game 
resources are the last to be restricted.

If there is a need to restrict  the taking of f ish or 
game in order to avoid damaging the fish stocks or 
game populations, or in order to assure that s u b s i s ­
tence users may continue to take fish or game, it is 
the intent  of the Committee that  sports or  commercial 
use be restricted before subsistence use. If these 
restrict ions are inadequate, restrict ion of subsistence 
use as well is authorized based upon the dependence 
on the resource, the local residence of the subsistence 
users,  and the avai labi l i ty  of alternate resources. It 
is the intent of the Committee that  decisions and 
determinations by  the Board of Fisheries and the 
Board of Game will be subject to complete publ ic 
s c r u t in y  and that  reasons will be given for .any action 
or  any fai lure  to act.

Letter of In te n t ,  Special Committee on Subsistence,  2 House Journal  1154, 

1155 (1973).

l imitation on subsistence h u nt in g  is necessary for s u s ta in e d -y ie ld  
p u rpo se s).

(Footnote 7 Cont inued)
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The Committee's letter is entit led to substantial  weight in d e t e r ­

mining the legislative in tent in enacting the statutes.  See Madison, ____

P . 2d at _____ , Op. No. 2911 at 12-19; 2A C. Sands,  Suther land S ta tu to ry

Construction § 43.07 (4th ed. 1973). It indicates that the legislature 

intended the statute to change the exist ing system which did not p rovid e  a 

mechanism for establ ishing separate subsistence regulations.

Board's Inaction

The Board of Game has not promulgated a specific regulation 

g o ve r nin g  subsistence h u n t in g  in Game Unit  8 , nor has it made spec:fic

provisions for a subsistence defense or exception to prosecutions under 

regulations adopted p u rs u a n t  to AS 1 6 .0 5 .25 5 ( a) .  The time tha t  has 

elapsed from 1973 to the present has pro vided more than adequate

o p p o r tu n i ty  for the Board to carry  out  its statu to ry  responsib i l i ty .  

Consequen tly ,  we conclude that  the Board has failed to carry  out  its

responsibil i ties and,  under the a u th o r i ty  of United States Smelt ing, 439

P . 2d at 141-42, dismissal of Eluska's prosecution might have been ju s t i f ie d .  

We believe the supreme court 's  comments regarding the Local Boundary

Commission in United States Smelting are p a rt ic u la r ly  appropriate to this

s i t u a t io n :

In o u r  view the Local B ou n d a ry  Commission has 
had suff ic ie nt  time to discover'  s e n s ib !,  principles p e r ­
taining  to the changing o(  local boundaries.  Permit­
t ing continued fai lure  on the commission's part  to
promulgate standards for changing local b o undary  lines 
can no longer be ju st i f ied by  the need for f u r t h e r  
experience.  Since uncLr AS 44 .1 9 .26 0 ( a)  the legisla­
ture  required the commission to develop standards in 
order to recommend b o undary  changes,  and the
commission had not developed standards prior  to the 
Nome annexation proceedings, we hold that the commis­
sion lacked the power to recommend the Nome 
boundary  changes in question. To do otherwise would 
be to condone the commission’s nonobservance of a
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valid legislat ive p rereq uis it e  to the exercise of the 
commission’s discretion in matters of local b oundary  
cha ng e s.

439 P . 2d at 142 (footnotes om it te d ) .

I I I .  "Subsistence" Defense

We decline to aff i rm  the dismissal of the prosecution,  however, 

because we believe the statute in terpre ted in l ight  of its legislat ive h isto ry  

suggests an alternate remedy which adequately balances the r ights of 

Eluska and those similarly situated to engage in subsistence hunt in g  and 

the state's legitimate in ter est  in protecting the fish and game resources of 

the  state. In the absence of specific regulations g o ve r nin g  subsistence 

h u n t in g  applicable to Game Unit  8 , we hold that  Eluska was entit led to rely 

on a "subsistence" defense to prosecution under regulations implementing 

AS 1 6 .0 5 .25 5 ( a) .  We are guided in this decision by our supreme court  s 

decision in Frank v.  S t a t e , 604 P . 2d 1063 (Alaska 1979). Fra nk was 

convicted for i l legal ly taking and t ra n s p o rt ing  a moose. He defended on 

the g r o u n d  that  the moose was necessary for a funeral  potlatch which was 

an expression of rel igious bel ief and that  prosecution operated to abridge 

his freedom of rel igion.  T h e  supreme court  agreed and ordered dismissal 

of the complaint. Having found that  the use of moosemeat in funeral  

potlatches was a necessary re quirem ent of Frank's rel igious beliefs and 

h avin g concluded th at  the state failed to prove a c o unte r vai l i ng  public 

pol icy,  the court  adopted the exemption in question.  While Eluska's r ights 

are based on a s ta tu to ry  protection of subsistence h u n t in g ,  rather than a 

consti tut ional  protection of rel igious freedom, we believe the same approach 

is in ord e r.



In the absence of appropriate  r e g u la t io n s , 9 we believe that  the

best way to accommodate Eluska's s ta tu to r y  r i g h t  to subsistence h u n t in g

and the state’s r ig h t  to reasonably protect the state's game resources is to 

judic ia l ly  recognize a defense for subsistence h u n t in g .  We therefore hold 

tha t  when the trial court  concludes, as a matter of law, that h u nt in g

occurs in an area in which the state has not adopted regulations p u r s u a n t

to AS 1 6 .0 5.255(b)  p r o v id in g  for subsistence uses and recognizing the

subsistence p r i o r i t y ,  conduct which would otherwise be a violation of a

regulation adopted p u rs u a n t  to AS 16.05.255(a)  restrict ing hunt ing is 

ju st i f ie d as a "subsistence use" if the person whose conduct is alleged to 

have constituted hunt in g  in violation of the regulation believed he or she 

was taking the game for subsistence uses (see AS 16.05.940(23))  and was 

not aware of and did not consciously d is re gard  a substantial and u n j u s t i f i ­

able r isk that his or her taking was not a subsistence use of the game

taken. (See AS 1 1 .3 1 . 9 0 0 ( a ) ( 3 )  defin ing the mental state "r e c k le s s ly ." )  

We use the term "defense" as it is defined in the revised criminal code, 

AS 1 1 .3 1 . 9 0 0 ( b ) (1 5):

"defense",  other than an aff i rm ati ve  defense,  means
that

( A )  some evidence must be admitted which places 
in issue the defense;  and

8 . T h e  defense recognized in this opinion exists only to the 
e x te n t  that  the state has not adopted detai led regulations provid ing for
subsistence h u n t in g  wi thin an area. Such regulations when and if adopted
would have the additional effect of g u ar d in g  against  abuses and would aid
in record keeping to determine the true impact of subsistence h u n t in g  
upon game management. See Frank v. State, 604 P . 2d 1063, 1075 (Alaska 
1979). Where the state has adopted val id regulations recognizing the
subsistence p r io r i t y  they would be control l ing and the defense recognized
here would no longer a pply .  Whether given regulations are valid is of
course a question of administrative  law for the court  not a question of
adjudicative fact for the j u r y .  Cf.  Ma d is o n , _____  p . 2d at _____ , Op. No.
2911 at 13-15; Kel ly  v.  Zamarello, 486 P . 2d 906, 917 (Alaska 1971).

-13-



( B )  the state then has the burden of d is pro vin g 
the existence of the defense beyond a reasonaole 
doubt.

In order to permit a pretrial  dismissal of charges where a p p - o -  

p r ia t e3 and avoid delay in presenting such a defense,  we will require a

9. We recognize that  a statute which defines an offense in 
terms which require reasonable men and women to guess at its meaning is 
const itut ional ly  inval id.  State v.  Rice, 626 P . 2d 104, 109-10 (Alaska
1981). A statute which clearly defines an offense may nevertheless be 
const itut ional ly  inf irm, if exceptions or defenses are recognized but th e ir  
scope is unclear.  A potential subsistence user must be able to determine 
before he or she hunts w heth er the hunt  will comply with the law before 
he or  she can be subjected to criminal prosecution for his or  her h u n t in g .  
Un c e rta in ty  regarding a p e r s o n ’s r ights may discourage him or her from 
subsistence hunt in g  thus in d ir ectly  accomplishing a result which the
legislation sought  to p re v e n t .  We address the problem of " fa ir  notice" in
three ways.  (1) We depart  from o r d in a r y  practice and permit  a defendant
to obtain a pretrial  judgment o f  acquittal in an appropriate case. While 
summary judgments are recognized in the civi l  rules we have never recog­
nized such a procedure before in criminal cases. Nevertheless,  we believe 
it appropriate  in this type of case to insure that  subsistence hunters are 
not p u t  to the cost and u n ce r ta in ty  of a j u r y  trial in those cases in which 
the state will clearly be unable to disprove the subsistence defense, The 
pretria l  ju dgment of acquittal  will thus serve the screening function served 
by a gra nd j u r y  proceeding or prel iminary hearing in felony cases. (2) 
We establish a mens rea of recklessness to insure that  o n ly  those who
recklessly h u n t  in bad faith will be subject to prosecution.  (3) Fin al ly ,  
we define the exception as a defense rather than an aff irma tive  defense to 
insure th at  the state must prove g u i l t  beyond reasonable doubt by con­
v in cing a j u r y  that the h u n t in g  in question was not a subsistence use. We 
stress that  our recognition of the defense is required by  the state's fai lure 
to comply v/ith the statutes by  adopting appr opriate  regulations.  Should 
the state remedy this deficiency then the defense would no longer be 
applicable.

We have considered making the defense one for the court  by  
analogy to entrapment.  See Yates v .  State, 631 P . 2d 1362, 1363-64
(Alaska A p p .  1934). Since the purpose of the defense is to su bst itute  for 
regulations which would give guidance to those to be affected, a strong 
argument  can be made for judicial decisions on a case-by-case basis that  
would have precedential value.  See Yates at 1364, cit ing People v .  Moran, 
463 P . 2d 763, 769 (Cal.  1970) ( T r a y n o r ,  C . J . ,  d is s e n t i n g ) .  Nevertheless,  
we are satisfied that jur ies are in a p a rt ic u la r ly  appr opriate  position to 
evaluate the subsistence defense.  We have also considered and rejected 
making "subsistence use” an aff i rm ative defense.  AS 1 1 . 3 1 . 9 0 0 ( b ) ( 1 ) .  We 
are satisfied that  an aff irm ative  defense would in appro pr ia te ly  d is tr ib u te

(Footnote C onti nued )



p a r t y  in tending to rely upon a suosistence defense to make a prel im inary 

showing a reasonable time before trial .  In a pre tr ia l  order the court may 

establish procedures,  including time limits, for raising the defense.  

Fai lure to give notice of the defense before trial or in the manner p r e ­

scribed in the pretria l  ord er may, unless excused for good cause, result  

in the for fe i tu re  of the defense.  See Alaska R. Crim. P. 1 2 ( b ) ( 3 ) ,  12(e),

and 1 6 ( f ) ( 3 ) .  See also Davis v. United S ta te s, 411 U.S.  233, 93 S. Ct.

1577, 36 L . E d . 2 d  216 (1973).

A defendant desir ing a pretrial  dismissal of the prosecution may 

make a pre l im inary  showing which should consist of some evidence, which 

may be in a f f id a v i t  form, that  he believed in good faith that, under all of 

the circumstances which he understood to e x is t ,  his hunt in g  constituted a

subsistence use of the animal or animals t a k e n . ; 0

(Footnote 9 Cont inued)

the burden of proof in l ight  of the Board's fai lure to enact regulations 
g iv in g  appropriate  guidance as it was required to do by AS 16.05.255(b) .

10. Subsistence use is defined in AS 16.05.940(23) s follows:

"subsistence uses" means the customary and t r a ­
dit ional uses in Alaska of wi ld, renewable resources 
f o r  direct  personal or family consumption as food, 
shelter,  fuel,  clothing,  tools, or  transportation,  for 
the making and sell ing of h andicraft  articles out  of 
nonedible b y - p r o d u c t s  of fish' and wildl i fe resources 
taken for personal or family consumption,  and for the 
customary trade,  barte r  or sharing for personal or 
family consumption;  fo r the purposes of this para­
g r a p h ,  family means all persons related by  blood, 
marriage, or adoption, and any person l iv ing within 
the household on a permanent basis.

"Customary" and "tradit ional"  are not f u r t h e r  defined in the statute and 
therefore must be given th eir  common meanings.  AS 01.10.040. " C u s ­
tomary means according co custom, the usual way of doing something. 
See O x f o rd  American Dic tionary 156 (1930). "Tra dit ional"  means according 
to tra dit ion,  a custom handed down from generation to generation

(Footnote Continued)

-15-



T h e  statute only  requires the state to provide for subsistence 

h u n t i n g .  I f  the state has enacted ragulations making adequate provision 

for subsistence h u nt in g  then the defense we have recognized would net 

e x is t .  C onsequently ,  if the defendant has made his prel iminary showing, 

then the state should be given an o p p o r t u n i t y  to establish, if possible, 

e ither that  the regulations which defendant allegedly violated did not in 

fact "re str ict"  the tak ing of game, AS 1 6 .0 5 . 2 5 5 ( b ) ,  because, e . g . , it was 

a regulation of time, place and manner tha t  did not s ignif ic antl y  impact or 

impair subsistence use or,  a lt ernat iv e ly ,  that  any restriction on s u b s is ­

tence use recognized subsistence p r io r i t y  and was intended to p rot eel.

sustained y i e l d . ^ W e  in t er pr e t  the term ’’ restrict ion" to mean any s ig n i f i -

can t imp airmen t_of_subsistence-uses___A S 16.05. 255 ( b ) ^

If ,  after hearing the evidence, the court  is satisfied that  a 

reasonable j u r y  could not f ind gu i l t  beyond reasonable doubt,  i . e . , there 

must be a reasonable doubt whether the defen dant's  taking constituted a 

subsistence use, the prosecution should be dismissed. If reasonable men 

and women could d if fe r ,  the defense should be submitted to the tr ie r  of 

fact with appropriate  instructions setting out the s ta tu to ry  definit ion of

(Footnote 10 C ontinued)

especially w i th out w r i t in g ,  a long establ ished custom or method of
procedure.  j_d, at 728. But see M a d is o n , ___  P . 2d a t  , Cp.  No. 2911
at 20: 'custom ar y  and tradit ional"  should be defined in accordance with
legislat ive h is to r y .  Th e  words "customary and tradit ional"  serve as a 
guidel ine to recognize historical subsistence use by in d iv id uals ,  both 
native and n o n - n a t iv e  Alaskans.  In addi t ion,  subsistence use is not 
s tr ic t ly  limited to rural communities.

-1 6 -
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subsistence use , 11 the requisite mens rea, 12 and the appropriate  burden 

of proof.  AS 11 .SI .90 0(b )  (15) ( B ). 13
Since the issues presented b y  the defense of subsistence involv e

mixed questions of fact and law which have not been addressed by the

trial c o ur t,  it is necessary for us to remand this case for f u r t h e r

p r o c e e d in g s .

T h is  case is REMANDED to the superior court  for trial of

Eluska's subsistence d e f e n s e . 11*

11. See note 10 s u o r a .

12. "Reckless."  See note 9 suora.

13. See note 9 s u p r a .

14. Th e  opinion in this case was underg oing final editing at the 
time the supreme court  issued its decision in M a d is o n . The draft  has been 
adapted to reflect o u r  unders tandin g of M a d is o n . We recognize that fu tu r e  
l i t ;gation will serve to c lar i fy  and refine both this decision and Ma dison.

-17-
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S T A T U T E S  R E L I E D  ON

Words and ph r as e s .  Words and phrases  s h a l l  be 
co n s t r u e d  according  to the r u l e s  of  grammar and according 
to t h e i r  common and approved usage.  Technical  words and 
ph ras es  and those which have acqu i r ed  a p e c u l i a r  and 
a p p r o p r i a t e  meaning,  whether by l e g i s l a t i v e  d e f i n i t i o n  or 
o t h e r w i s e ,  s h a l l  be cons t rued  accord ing  to- the p e c u l i a r  
and a p p r o p r i a t e  meaning.

AS 0 1 . 1 0 . 0 4 0

AS 16 .05.094 :

Dut ies  of se c t i o n  of s u b s i s t e n c e  hunt ing and f i s h i n g .
The s e c t i o n  of s u b s i s t e n c e  hunt ing and f i s h i n g  s h a l l

(1) compile e x i s t i n g  data and conduct  s t u d i e s  to 
g a t h e r  info rmat ion  inc lud ing  data  from s u b s i s t e n c e  
u s e r s ,  on a l l  a s pec t s  of the r o l e  of s u b s i s t e n c e  
hun t ing  and f i s h i n g  in the l i v e s  of the r e s i d e n t s  of 
the  s t a t e ;

(2) q u a n t i f y  the amount, n u t r i t i o n a l  value ,  and 
e x t e n t  of dependence on food acqu i red  through 
s u b s i s t e n c e  hunt ing and f i s h in g ?

(3) make informat ion  ga t he r ed  a v a i l a b l e  to the 
p u b l i c ,  a p p r o p r i a t e  a g e n c i e s ,  and o the r  organized 
b o d i e s ;

(4) a s s i s t  the depar tment ,  the  Board of 
F i s h e r i e s ,  and the Board of  Game in determining  what 
uses  ,/f f i s h  and game, as wel l  as which use r s  and 
what methods,  should be termed s u b s i s t e n c e  uses ,  
u s e r s ,  and methods;

(5) e v a l u a t e  the impact of s t a t e  and f e d e r a l  
laws and r e g u l a t i o n s  on s u b s i s t e n c e  hunt ing  and 
f i s h i n g  and,  when c o r r e c t i v e  a c t i o n  i s  i n d i c a t e d ,  
make recommendations to the depar tment ;

(6) make recommendations to the Board of Game 
and the  Board of F i s h e r i e s  r eg ard ing  adop t ion ,  
amendment and r e p e a l  of r e g u l a t i o n s  a f f e c t i n g  
s u b s i s t e n c e  hunt ing  and f i s h i n g ;
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(7) p a r t i c i p a t e  wit 
p r e p a r a t i o n  of s ta tewide  
p lans  so t h a t  the se  p lar  
the  needs of s u b s i s t e n c e  use r s

AS 16.05.251

Regula t ions  of the Board of F i s h e r i e s .

(b)The Board of F i s h e r i e s  s h a l l  adopt  
r e g u l a t i o n s  in accordance with the  A d m in i s t r a t i v e  
Procedure Act (AS 44.62) p e r m i t t i n g  the  t ak ing  of 
f i s h  for  s u b s i s t e n c e  uses u n le s s  the  board 
d e t e rm in e s ,  in accordance with the  A d m in i s t r a t i v e  
Procedure Act,  t h a t  adop t ion  of the  r e g u l a t i o n s  w i l l  
j e o p a r d i z e  or i n t e r f e r e  with the  maintenance of f i s h  
s t o c k s  on a s u s t a i n e d - y i e l d  b a s i s .  Whenever i t  i s  • 
n e c e s s a r y  to r e s t r i c t  the t a k in g  of  f i s h  to as su re  
the  maintenance of f i s h  s t o c k s  or, a s u s t a i n e d - y i e l d  
b a s i s ,  or to as s u re  tne c o n t i n u a t i o n  of s u b s i s t e n c e  
uses  of such r e s o u r c e s ,  s u b s i s t e n c e  use s h a l l  be the 
p r i o r i t y  use .  I f  f u r t h e r  r e s t r i c t i o n  i s  n e ces s a r y ,  
the  board s h a l l  e s t a b l i s h  r e s t r i c t i o n s  and 
l i m i t a t i o n s  on and p r i o r i t i e s  fo r  th ese  consumptive 
uses  on the b a s i s  of the fo l lowing  c r i t e r i a :

(1) customary and d i r e c t  dependence upon 
the  re source  as the mains tay  of o n e ' s
1 i v e l i h o o d ;

(2) l o c a l  r e s i d e n c y ;  and
(3) a v a i l a b i l i t y  of a l t e r n a t i v e  resources .

AS 16.05.940

D e f i n i t i o n s .  In t h i s  cha p t e r

(17) " s u b s i s t e n c e  " means the t a k i n g ,
f i s h i n g  f o r ,  or po sse ss ion  of f i s h ,  s h e l l f i s h ,  or 
o t h e r  f i s h e r i e s  r esour ces  for  s u b s i s t e n c e  use with 
g i l l  n e t ,  s e i n e ,  f i s h  wheel ,  long l i n e ,  or o the r  
means de f ine d  by the  Board of  F i s h e r i e s ;

(26) " s u b s i s t e n c e  uses"  means the  customary and 
t r a d i t i o n a l  uses in Alaska of w i l d ,  renewable 
r e s o u r c e s  for  d i r e c t  pe r son a l  or f ami ly  consumption 
as  r es o u rce s  for  d i r e c t  p e r s o n a l  or f ami ly



consumption 3b food,  s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  
or t r a n s p o r t a t i o n ,  for the making and s e l l i n g  of 
h a n d i c r a f t  a r t i c l e s  out of nonedible  oy-produc ts  of 
f i s h  and w i l d l i f e  r esources  taken for  pe r sonal  or 
f ami ly  consumption,  and for the customary t r a d e ,  
b a r t e r  or sha r ing  for per sonal  or f ami ly  consumption: 
for  the  purposes of t h i s  paragraph,  "fami ly"  means 
a l l  per sons  r e l a t e d  by blood,  ma r r i age ,  or adop t ion ,  
and any person l i v i n g  wi th in  the household on a 
permanent  b a s i s .

AS 16.35.S4J -  pre-1978

" S u b s i s t e n c e  f i s h i n g " :  the t a k in g ,  f i s h i n g  for  or 
p o ss e ss io n  of f i s h ,  s h e l l f i s h ,  or o t h e r  f i s h e r y  resources  
f c r  oersona 1 use and not for  s a l e  or b a r t e r  , wi th g i l l  
n e t ,  s e i n e ,  f i s n  wheel,  long l i n e ,  or o t he r  means as 
d e f ine d  by the Board.

AS 44.52.313

Agency Meetings p u b l i c ,  (a) All meet ings of a
l e g i s l a t i v e  body, of a board of r e g e n t s ,  or of an
a d m i n i s t r a t i v e  body, board,  commission,  commit tee,  
subcommit tee,  a u t h o r i t y ,  c o u n c i l ,  agency,  or o the r  
o r g a n i z a t i o n ,  inc lud ing  subor d ina te  u n i t s  of the above 
groups,  of the s t a t e  or any of i t s  p o l i t i c a l  s u b d i v i s i o n ,  
in c l u d in g  but  not l im i te d  tc m u n i c i p a l i t i e s ,  boroughs,  
school  boa rd s ,  and a l l  o the r  boards ,  a g e n c i e s ,  a s s embl ies ,  
c o u n c i l s ,  depar tments ,  d i v i s i o n s ,  bureaus ,  commissions nr 
o r g a n i z a t i o n s ,  adv i s ory  or o th e rw is e ,  of the  s t a t e  or 
loc a l  government suppor ted in whole or in p a r t  oy pub l ic
money or au t h o r i z ed  to spend pub l ic  money, a re  open to the
p u b l i c  excep t  as o therwise  provided oy t h i s  s e c t i o n .
Except when voice votes  are  a u t h o r i z e d ,  the vote s h a l l  be 
conducted in such a manner t h a t  the p u b l i c  may know the 
vote of each person e n t i t l e d  to vo te .  This s e c t i o n  does 
not  apply  to any votes re qu i r ed  to be taken to o rgainze  
the a fo re-ment ioned  bodies .

(b) I f  excepted s u b j e c t s  a re  to be d i s c u s s e d  a t  a 
mee t ing ,  the  meeting must f i r s t  be convened as a pub l ic  
meeting and the ques t ion  of holding an e x e cu t i v e  se ss ion  
to d i s c u s s  m a t te r s  th a t  come wi th in  the  ex c ep t i o n s  
co n t a ine d  in (c) of t h i s  s e c t i o n  s h a l l  be de termined by a 
m a j o r i t y  vote  of the body. Mo s u b j e c t s  may be cons idered  
a t  the e x e c u t i v e  sess ion  except  those mentioned in the

v i
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motion c a l l i n g  for  the ex ecu t i ve  s e s s i o n  u n le s s  a u x i l i a r y  
to the main q u e s t i o n .  No a c t i o n  may be taken a t  the 
ex ecu t i v e  s e s s i o n .

(c) The fo l lowing excepted s u b j e c t s  may be d i sc uss ed  
in an e x e c u t i v e  s e s s i o n :

(1) m a t t e r s ,  the immediate knowledge of which 
would c l e a r l y  have an adverse  e f f e c t  upon the 
f i n a n c e s  of the government u n i t ;

(2) s u b j e c t s  t h a t  tend to p r e j u d i c e  the 
r e p u t a t i o n  and c h a r a c t e r  of any per so n ,  p rovided the 
person may r e q u e s t  a p u b l i c  d i s c u s s i o n ;

(3) m a t t e r s  which by law, munic ipa l  c h a r t e r ,  or 
ordI  nance a re  requi  red to be c o n f i d e n t i a l .

(d) This  s e c t i o n  does not  ap p l y  to

(1) 3 u d i c i a l  or q u a s i - j u d i c i a l  bod ies  when 
ho ld ing  a meet ing s o l e l y  to make a d e c i s i o n  in an 
a d j u d i c a t o r y  p roceed ing ;

(2) j u r i e s ;

(3) p a r o l e  or pardon boards ;

(4) meet ings  of a h o s p i t a l  medical  s t a f f ;  or

(5) meet ings  of the governing body or any 
committee of a h o s p i t a l  when holding  a meet ing s o l e l y  
to  a c t  upon m a t t e r s  .»f p r o f e s s i o n a l  q u a l i f i c a t i o n s ,  
p r i v i l e g e s  or d i s c i p l i n e .

(e) Reasonable p u b l i c  n o t i c e  s h a l l  be given fo r  a l l  
meet ings  r e q u i r e d  to be open under t h i s  s e c t i o n .

(f) Act ion taken c o n t r a r y  to t h i s  s e c t i o n  i s  vo id .

AS 44.62.312:

S t a t e  p o l i c y  r eg ard ing  meet ings ,  (a) I t  i s  the p o l i c y  
of  the s t a r e  t h a t

(1) the  governmental  u n i t s  mentioned in AS 
44 .62 .310(a )  e x i s t  to a id  in the conduct  of the

VI 1



(2) i t  i s  the i n t e n t  of the law t h a t  a c t i o n s  of 
those u n i t s  be taken openly and t h a t  thei:*
d e 1i b e r a t i o n s  be concucced open 1y;

(3) the people of - h i s  s t a t e  do not y ie ld  t h e i r  
s o v e r e i g n t y  to the agencies  which se rve  them;

(4) the people,  in d e l e g a t i n g  a u t h o r i t y ,  do not 
g ive  t h e i r  pub l i c  se rva n t s  the r i g h t  to t r . t i d e  what 
i s  good for  the people t c  know and what i s  nou good 
fo r  them to know;

(5) the p e o p l e ' s  r i g h t  to remain informed s h a l l  
be p r o t e c t e d  so t h a t  they may r e t a i n  c o n t r o l  over the 
in s t ru m e n ts  they have c r e a t e d .

(o) AS 44. 62. 313 (c)(1) ,1. s h a l l  be cons t rued  narrowly 
in order  to e f f e c t u a t e  the p o l i c y  s t a t e d  in (a) of t h i s  
s e c t i o n  and avoid unnecessary executve s e s s i o n s .

p e o p l e ' s  b u s i n e s s ;

AS 44.62.330:

(a) The procedure of the s t a t e  boards ,  commissions,  
and o f f i c e r s  l i s t e d  in t n i s  su b s e c t i n  or of t h e i r  
succes sors  by r e o r g a n i z a t i o n  under the c o n s t i t u t i o n  s h a l l  
be conducted under AS 44.62.330 -  AS 44 .62 .630.  This 
p rocedure ,  in c l u d i n g ,  but  not l i m i te d  to ,  a c c u s a t i o n s  and 
s ta tem ent s  of  i s s u e s ,  s e r v i c e ,  n o t i c e  and t ime and p lace  
of h ea r ing ,  subpoenas,  d e p o s i t i o n s ,  m a t te r s  concerning 
evidence and d e c i s i o n s ,  conduct  of  h ea r i n g ,  j u d i c i a l  
review and scope of j u d i c i a l  review,  co n t i n u a n c e s ,  
r e c o n s i d e r a t i o n ,  r e i n s t a t m s n t  or r educ t ion  of p e n a l t y ,  
contempt ,  mai l  vo te ,  o a t hs ,  i m p a r t i a l i t y ,  and s i m i l a r  
mat te r s  s h a l l  be governed by t h i s  c h a p t e r ,  no tw i t h s ta n d i n g  
s i m i l a r  p r o v i s i o n s  in the s r a t u t e s  c e a l i n g  with the  s t a t e  
boards ,  comm s s i o n s ,  and o f f i c e r s  l i s t e d .  Where 
i n d i c a t e d ,  t.-.e procedure t h a t  s h a l l  be conducted under AS 
44.62.330 -  44.62.630 is  l im i te d  to named f u n c t i o n s  of the 
agency

(40) Board of Fisher  es

V i  1 1



3

a

a
a
3

1

1

j

3
}

j

I

j

]

]

I

1

AS 4 4 . 6 2 . 6 3 ? :

I m p a r t i a l i t y .  The fu n c t i o n s  of hea r ing  o f f i c e r s  and 
those  o f f i c e r s  p a r t i c i p a t i n g  in d e c i s i o n s  s h a l l  be 
conducted in an i m p a r t i a l  manner with due regard  for  the 
r i g h t s  of a l l  p a r t i e s  3nd the f a c t s  and the law, and 
c o n s i s t e n t  wi th  the  o r d e r l y  and prompt d i s p a t c h  of 
p roce e d in gs .  These o f f i c e r s ,  except  to the e x t e n t  
r eq u i r ed  for  the d i s p o s i t i o n  cf  ex p a r t e  m a t t e r s  
a u t h o r iz e d  by law, s h a l l  not engage in i n te rv i e w s  w i t h ,  or 
r e c e i v e  ev idence or argument from, a p a r t y ,  d i r e c t l y  or 
i n d i r e c t l y ,  excep t  upon o p p o r t u n i t y  for  a l l  o t h e r  p a r t i e s  
to  be p r e s e n t .  Copies of a l l  communications with the se  
o f f i c e r s  s h a l l  be served upon a l l  p a r t i e s .

REGULATIONS RELIED ON

5 AAC 01.597

CHARACTERISTICS OF SUBSISTENCE FISHERIES. ( a ) The 
Board of F i s h e r i e s  f i n d s  t h a t  c e r t a i n  cus tomary and 
t r a d i t i o n a l  p r a c t i c e s  and p rocedures  a s s o c i a t e d  with the 
u t i l i z a t i o n  of f i s h  in the Cook I n l e t  Area can be used to 
i d e n t i f y  s u b s i s t e n c e  u s e s .  Based on t es t imony  to the 
board,  the fo l lowing  c h a r a c t e r i s t i c s  a re  those  t h a t  should 
be ev a lu a t ed  in the  i d e n t i f i c a t i o n  of s u b s i s t e n c e  
f i s h e r i e s :

(1) a lo ng - te rm ,  s t a b l e ,  r e l i a b l e  p a t t e r n  of use 
and dependency,  exc lud ing  i n t e r r u p t i o n  g e n e ra te d  by 
o u t s i d e  c i r c u m s t a n c e s ,  e . g . ,  r e g u l a t o r y  a c t i o n  or 
f l u c t u a t i o n s  in re so ur ce  abundance;

(2) a use p a t t e r n  e s t a b l i s h e d  by an i d e n t i f i e d  
community,  subcommunity or group having p reponde ran t  
c o n c e n t r a t i o n s  of pe r sons  showing p a s t  use ;

( i )  a use p a t t e r n  a s s o c i a t e d  with s p e c i f i c  
s to c k s  and se ason s ;

(4) a use p a t t e r n  based on the most e f f i c i e n t  
and p r o d u c t i v e  gear  and economical  use of  t ime,  
energy  and money;

(5) a use p a t t e r n  occ ur r ing  in r e a s o n a b le  
geograph ic  p r o x im i t y  to the pr imary r e s i d e n c e  of the 
community, group or i n d i v i d u a l ;



( 6 )

(7) a use p a t t e r n  which 
t r a d i t i o n a l  modes of h a n d i n g ,  
the product  wi thout  p recluding  
advances ;

(3)
ln te rge n  
s k i l l s ;

a use p a t t e r n  wnich

ng in 1oca t io ns wi th
to the res our c e s ;

nc ludes a h i s t o r  y of
or eoa r i ng and s t o r i ng
re cent techno log ica  1

nc 1 udes th e
of a c t i vi t i e s and

(9) a use p a t t e r n  in which the e f f o r t  and 
p roduc t s  a re  d i s t r i b u t e d  on a community and fami ly 
b a s i s  in c l u d in g  t r a d e ,  b a r t e r i n g ,  sha r ing  and 
g i f t - g i v i n g ;  and

(19) a se p a t t e r n  which inc ludes  r e l i a n c e  on 
s u b s i s t e n c e  t ak ing  of a range of wild res ou rc e s  in 
p r ox i m i ty  to the  community or pr imary re s id e n c y .

(b) The board w i l l  i d e n t i f y  e s t a b l i s h e d  geographic  
communities which may be p a r t i c i p a t i n g  in a s u b s i s t e n c e  
system.  The board w i l l  then app ly  a l l  of tne 
c h a r a c t e r i s t i c s  in (a) of  t h i s  se c t i o n  to the  communities 
and to subcommunit ies ,  groups and i n d i v i d u a l s  w i t h in  the 
communities to dete rmine  which uses a re  customary and 
t r a d i t i o n a l  and t h e r e f o r e ,  which communities a re  e l i g i b l e  

the s u b s i s t e n c e  p r i o r i t y .for

(c ) For purposes  of  t h i s  s e c t i o n ,  a "community" i s  
g e n e r a l l y  cons id red  to be s e v e r a l  households of f u l l - t i m e  
r e s i d e n t s  who a l l  r e s i d e  in a s p e c i f i c  geograph ic  area 
because of common i n t e r e s t s .  (Eff .  4 /14 /82,  Rec . 82)

5 AAC 99,020 D e f i n i t i o n s .

In t h i s  c h a p t e r ,  " r u r a l "  means o u t s i d e  the  road 
connected area of a borough,  m u n i c i p a l i t y ,  or o t h e r  
community with a p o p u l a t i o n  of  7,000 or more, as
determ.ned by the  Alaska 
Regional  A f f a i r s .  (Ef f .

Deoartment of  Community and 
5 /30 /32 ,  Reg 82)
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STATEMENT OF ISSUES 

The i s s u e s  under c o n s i d e r a t i o n  have been s e t  out  in the 

Opening and Responsive B r i e f s  of the  p a r t i e s .  This RepLy w i l l  

dea l  with the  p o i n t s  r a i s e d  in the S t a t e  and I n t e r v e n o r ' s  

b r i e f s .  The argument heading in t h i s  Reply r e f e r s  to the  i s s u e  

d i s c u s s e d  under t h a t  heading.  All  arguments in t h i s  r e p l y  have 

been d e a l t  with and de s c r ib ed  in the Statement  of I s s u e s  in the 

Opening and Responsive B r i e f s .

1



ARGUMENT

"A word i s  noc a c r y s t a l ,  t r a n s p a r e n t  or 
unchanged,  i t  is the skin of a l i v i n g  thought  and 
may vary g r e a t l y  in co lo r  and c o n t en t  according to 
the  c i rcumstan ces  and cime in which i t  i s  used . "  
Mr. J u s t i c e  Holmes in Towne v E i s ne r ,  245 US 
418, 425 (1918)

I .  LEGISLATIVE INTENT

Gjosund and Madison ( h e r e i n a f t e r  P l a i n t i f f s )  w i l l  t r y  to 

c l a r i f y  the pr imary i s s u e s  in t h i s  case and dea l  with the l e g a l  

arguments cou n t e r in g  and sup por t ing  these  i s s u e s  in subsequent  

p a r t s  of t h i s  r e p ly .

With time for  r e f l e c t i o n  and a renewed and h o p e f u l l y  

c l e a r e r  examinat ion of the h e a r t  of t h i s  c o n t r o v e r s y ,  i t  

appears  t h a t  much has been done about  no th i ng .  I f  t h i s  Cour t ,  

independent  of the Board 's  i n t e r p r e t a t i o n ,  examines AS 

16.05.251(b)  and AS 16.05.940 (17) and (26) ,  t h i s  conc lus ion  

w i l l  r e s u l t .  I t  w i l l  not be because of any r e f e r e n c e  to newlj'  

d i s c o v er ed  i n s i g h t s  i n t o  a p p l i c a b l e  l e g a l  s t a n d a r d s ,  but  by 

macroscopic view of the  acknowledged h i s t o r y  and b ia s  of the 

Board of F i s h e r i e s  in d e a l in g  with s u b s i s t e n c e  f i s h e r y  i s s u e s .  

( I n t e r v e n o r ' s  b r i e f ,  page 3, 18 and 37 through 46 and 

P l a i n t i f f ' s  opening b r i e f . )
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P l a i n t i f f s  w i l l  a t tempt  to minimize r e p e t i t i o n  by 

r e f e r e n c i n g  to e a r l i e r  t r i e f s .

P l a i n t i f f ' s  p o s i t i o n  regard ing  the s u b s i s t e n c e  l e g i s l a t i o n  

i s  t h a t  the i n t e n t i o n s  of the s t a t e  l e g i s l a t u r e  were 

pe rm is s iv e ,  p r o t e c t i v e  and i n c l u s i v e .  The l e g i s l a t u r e  wanted 

to mainta in  and p r o t e c t  the s t a t u s  quo regard ing  s u b s i s t e n c e  

uses in the s t a t e  of Alaska.  The s u b s i s t e n c e  b i l l  a l s o  

r e f l e c t s  a d e l i n e a t i o n  and expansion of uses by in c lud ing  some 

use s ,  such as b a r t e r  and t r a d e ,  which were not inc luded  in the 

pre-1978 s u b s i s t e n c e  use d e f i n i t i o n .  To argue t h a t  i n c l u s i o n  

of  the  words ' customary and t r a d i t i o n a l  u s e 1 in s t e a d  of 

' p e r s o n a l  use '  was intended to be r e s t r i c t i v e ,  narrowing and 

ex c l u s i v e  ignores  the p l a in  and simple meaning of the words 

used as wel l  as eve ry  l e g i s l a t i v e  and l e g i s l a t o r ' s  s t a tem en t  of 

i n t e n t .

An o b j e c t i v e  view of l e g i s l a t i v e  i n t e n t i o n  shows an 

i n t e n t i o n  to main ta in  and p r o t e c t  the  usual  uses by ' a l l  Alaska 

r e s i d e n t s , '  ' n a t i v e  and n o n - n a t i v e '  by s e t t i n g  out  in 

p a r t i c u l a r  what those  usual  uses a r e .  Su bs i s tence  use now 

means and i n c l u d e s ,  in p a r t i c u l a r ,  uses  for  food,  s h e l t e r ,  

c l o t h i n g ,  t o o l s  or t r a n s p o r t a t i o n  and what had been excluded 

b e f o r e ,  customary t r a d e  and b a r t e r .  (Compare AS 

16.05.940(17(26)  with the pre-1978 AS 1 6 .0 5 .9 4 0 ( 1 7 ) ) .

The new l e g i s l a t i v e  s t a t em ent  i s  more i n c l u s i v e  than the
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focmec, ' which concained means and uses in one s t a t u t e ,  and

excluded s a l e  and b a t t e r  from persona l  use .  The s u b s i s t e n c e  law

was passed to fo rce  the Board, by s t a t u t o r y  enactment ,  to

p r o t e c t  s u b s i s t e n c e  use .  The l e c i s t l a t u r e  f e l t  t h a t  the 1973

p o l i c y  s t a tement  of tne Commiss..cner of Fish and Game was

n e i t h e r  adequate nor s u f f i c i e n t  l ega l  j u s t i f i c a t i o n  for

p r o t e c t i n g  s u b s i s t e n c e  uses because the Board had f a i l e d  to

p r o t e c t  s u b s i s t e n c e  use rs  where compet i t ion  e x i s t e d  in the

f i s h e r y  with o the r  user  groups .

" There a re  o t he r  i n d i v i d u a l  examples of the 
f a i l u r e  of the Board to p r o t e c t  s u p s i s t e n c e  use 
in l i g n t  of competing use s .  In summary, 
however,  the s u b s i s t e n c e  law was passed to 
enab le  the  3oard to provide fo r  s u b s i s t e n c e  use 
dur ing  t imes of r esource  s ho r ta ge  and in te n se  
compet i t ion  and to make c e r t a i n  t h a t  the Board 
took c a re  of s u b s i s t e n c e  use o r i o r  to al lowing 
o t h e r  uses  of these  impor tant  economic resour ces  
. . .  . In  the same way r e l i a n c e  upon the 1973 
p o l i c y  s t a tem en t  of t h i  Commissioner and Board 
was not  deemed adequa te .  F i r s t ,  t h i s  p o l i c y  
d id  not provide tne l e g a l  j u s t i f i c a t i o n  for  
p r o t e c t i n g  s u b s i s t e n c e  uses and,  in the 
g e n e r a l l y  '..eld view in r u r a l  Alaska,  was only  a 
p o l i c y  s t a tem en t  which the Board could po in t  to 
wi thou t  implementing i t  with any s u b s t a n t i v e  
measures .  Be t h a t  as i t  may, a l l  the 
s u b s i s t e n c e  law did was to c o d i fy  t h i s  p o l i c y  in 
o rder  t h a t  i t s  i n t e n t  be en fo r c e a b l e  r a t h e r  than 
s u b j e c t  to the whims of the res our ce  managers 
. . . . While t h i s  i s  only  one example of the~Board 
of  F i s h e r i e s  p r o c l i v i t i e s  when ' l e f t  with i t s  
own d e v i s e s '  i t  i s  a c l e a r  i n d i c a t i o n  of what 
f a t e  i s  in s t o r e  for  s u b s i s t e n c e  u se r s  in h ig h ly  
i n t e n s i v e  com pet i t ive  f i s h e r i e s  and hunt ing 
s i t u a t i o n s ,  where th e r e  is  no p r o t e c t i o n  
guaran t eed  by s t a t u t e " ,  (page 44, 45 -  Dra f t  
Report  of Spec ia l  Committee on S u b s i s t e n c e .  G 
f i l e  32, page 13-221, Appendix BB) (emphasis
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added)

The cases  invo lv ing  the Board of F i s h e r i e s  (except  the f i r s t  

Gjosund case  (1977)) a rose  subsequent  to the passage of the 

s u b s i s t e n c e  b i l l  in 1978. These cases  evidence the Board ' s  

approach to the Cook I n l e t  s u b s i s t e n c e  f i s h e r y .

The l e g i s l a t u r e  must have been aware of the Cook I n l e t  

Management Plan adopted by the Board in 1977, which omit ted  any 

c o n s i d e r a t i o n  of s u b s i s t e n c e .  That plan was the s u b j e c t  of 

KPFCA v S t a t e ,  628 P2d 897 (Alaska 1981) and was another  

impetus to upgrading the 1973 p o l i c y  i n t o  l e g i s l a t i o n .

Tyonek v Alaska Board of  F i s h e r i e s ,  3An 80-3073,  occurred  

a f t e r  1978 when the  Board was f u l l y  aware of the  p a r t i c u l a r  

wording and d i r e c t o n  of the s u b s i s t e n c e  b i l l .  However, they 

co m ple t e ly  ignored the v i l l a g e  of Tyonek which,  for  the pa s t  15 

y e a r s ,  had not  been ab l e  to f i s h  l e g a l l y  fo r  King Salmon. After  

the  s tock r e co ve re d ,  the s p o r t s  and commercial  u se r s  were 

al lowed to f i s h .  Obviously Tyonek would be co ns id e r ed  a 

s u b s i s t e n c e  use r  wi thou t  any d i s c u s s i o n .  However, c o u r t  a c t i o n  

was s t i l l  n e c e s s a r y .  Through a Super io r  Court  Order the  Board 

e n f r a n c h i s e d  the v i l l a g e  of Tyonek, i t s  r e s i d e n t s ,  and a l l  

t imber  and logging workers and s t a t e  and school  d i s t i c t  

employees working in the a r e a .  In otherwords  anyone who moved 

to  or near  Tyonek was now, a t  l e a s t  a f t e r  the  Court  o r d e r ,  a 

s u b s i s t e n c e  u s e r .
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T h e  r e c o r d  b e f o r e  t n e  B o a r d  a n d  b e f o r e  t h i s  c o u r t  s h o w s  a 

l o n g  t i m e  c o n t i n u a l ,  u s u a l ,  c omm o n ,  h i s t o r i c a l  u s e  b y  

p l a i n t i f f s  o f  t h e  s a l m o n  i n  C o o k  I n l e t .

T h e  e n t i r e  f o u n d a t i o n  f o r  c h e  B o a r d ' s  a c t i o n s ,  a i d  t h e  

p o s i t i o n  o f  I n t e r v n n o r s  a n d  t h e  S t a t e ,  i s  t h a t  t h e  d i v i s i o n  o f  

s u b s i s t e n c e  u s e s  f r o m  s u b s i s t e n c e  m e t h o d s  i n t o  t w o  s e p a r a t e  

s t a t u t e s ,  t o g e t h e r  w i t h  t h e  l a n g u a g e  ' c u s t o m a r y  a n d  t r a d i t i o n a l  

u s e s ' ,  j u s t i f i e s  e v e r y  a c t i o n  t h e  B o a r d  h a s  t a k e n  i n  e x c l u d i n g  

t h e  p l a i n t i f f s  i n  t h e s e  c a s e s .  T h a t  c h a n g e  s u p p o s e d l y  

a u t h o r i z e d  t h e  B o a r d  t o  a d o p t  5 ACC 3 1 . 5 9 7  i . e .

C h a r a c t e r i s t i c s  f o r  S u b s i s t e n c e  F i s h e r i e s .  T h e s e  c r i t e r i a  

c o n f u s e  w h a t  i s  a v e r y  s i m p l e  l e g i s l a t i v e  s t a t e m e n t .

C u s t o m a r y  a n d  t r a d i t i o n a l  s h o u l d  b e  i n t e r p r e t e d  a c c o r d i n g

t o  t h e i r  c  mmon a n d  a p p r o v e d  u s a g e .  T h e y  h a v e  n o t  a c q u i r e d  a n y

p e c u l a r  m e a n i n g  a n d  no  f u r t h e r  s t a t u t o r y  d e f i n i t i o n ,  j u d i c i a l

i n t e r p r e t a t i o n ,  o r  c o n s t r u c t i o n  o f  t h e s e  w o r d s  h a s  b e e n  s e t

o u t .  T a k e n  i n  t h e i r  v e r y  s i m p l e  f o r m  o r  d i c t i o n a r y  d e f i n i t i o n ,

t h e y  a r e  a d j e c t i v e s  m e a n i n g  ' u s u a l '  a n d / o r  ' c o n v e n t i o n a l ' .

A l a s k a  S t a t u t e  3 1 . 1 ' . 0 4 0  s t a t e s  a s  f o l l o w s :

" W o r d s  a n d  p h r a s e s :  W o r d s  a n d  p h r a s e s  s h a l l  be
c o n s t r u e d  a c c o r d i n g  t o  t h e  r u l e s  o f  g r a m m a r  a n d  
a c c o r d i n g  . o  t h e i r  c ommon  a n d  a p p r o v e d  u s a g e .  
T e c h n i c a l  w o r d s  a n d  p h r a s e s  a n d  t h o s e  w h i c h  h a v e  
a c q u i r e d  a p e c u l a r  a n d  a p p r o p r i a t e  m e a n i n g ,  
w h e t h e r  b y  l e g i s l a t i v e  d e f i n i t i o n  o r  o t h e r w i s e  
s h a l l  b e  c o n s t r u e d  a c c o r d i n g  t o  t h e  p e c u l a r  a n d  
a p p r o p r i a t e  m e a n i n g . "  ( F o r  i n t e r p r e t a t i o n  s e e  
L y n c h  v  M c C a n n ,  478 P2d 8 3 5 ,  ( 1 9 7 0 ) )
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Customary and traditional should ne accorded their common and

a p p r o v e d  u s a g e . i . e .  d i c t i o n a r y  d e f i n i t i o n  a n d  g e n e r a l  

u n d e r s t a n d i n g  o f  t h o s e  w o r d s .  T h e s e  w o r d s  a r e  n o t  t e r m s  o f  a r t  

f r o m  w h i c h  t h e  l e g i s l a t u r e  i n t e n d e d  5 AAC 0 1  . 597 (p) ( 1 - 1 0 )  (b) (c) 

t o  e m e r g e .

I n t e r v e n o r ' s  b r i e f  ( p a g e  24) a n d  t h e  S t a t e ' s  b r i e f  ( p a g e

2 1 ) ,  b o t h  r e f e r  t o  a q u o t e  o f  R e p r e s e n t a t i v e  A n d e r s o n

d i s c u s s i n g  t h e  s u b s i s t e n c e  b i l l  i n  t h e  A l a s k a  S t a t e  L e g i s l a t u r e

a s  s u p p o r t  f o r  t h e i r  u n d e r s t a n d i n g  o f  t h e  l e g i s l a t i v e  i n t e n t .

T h e  l a n g u a g e  i s  m u c h  m o r e  c o n s i s t e n t  w i t h  p l a i n t i f f s '  p o s i t i o n .

S i n c e  i t  h a s  a l r e a d y  b e e n  q u o t e d  t w i c e ,  o n e  a d d i t i o n a l  t i m e

c a n ' t  b e  t o o  h a r m f u l .

" T h e  t w o  w o r d s  a r e  u s e d  i n  t h i s  c o n t e x t  t o  p u t  
s om e  g u i d e l i n e s  a r o u n d  t h e  u s e s  o f  A l a s k a ' s  
f r e e d o m  o f  r e s o u r c e s .  W h a t  we w e r e  a f r a i d  o f ,  
i t  w a s  b r o u g h t  t o  o u r  a t t e n t i o n  b y  p e o p l e  who  
w e r e  c o n c e r n e d  t h a t  t h i s  w o u l d  l e a v e  t h e  f i e l d  
o f  t h e  d e f i n i t i o n  w i d e  o p e n .  T h a t  n e w c o m e r s  
j u s t  c o m i n g  t o  t h e  S t a t e  o f  A . a s k a  w o u l d  
a u t o m a t i c a l l y  b e  a b l e  t o  e s t a b l i s h  n o t  o n l y  
r e s i d e n c y  i n  t h i r t y  d a y s ,  b u t  b e  a b l e  t o  g o  o u t  
a n d  s t a t e  t h e y  h a v e  a c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e  o f  A l a s k a ' s  f i s h  a n d  g ame  r e s o u r c e s .  T h e  u s e  
o ; c u s t o m a r y  a n d  t r a d i t i o n a l '  u s e  a l s o  i s  i n  
r e c o g n i t i o n  o f  a h i s t o r i c a l  u s e  o f  f i s h  a n d  g ame  
f o r  f o o d ,  s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  
t r a n s p o r t a t i o n ,  e t c .~  T h i s  i s  n o t  o n l y  i n  
c o n f o r m a n c e  w i t h  a b o r i g i n a l  u s e s ,  b u t  a l s o  
t h o s e  t h a t  h a v e  c om e  i n ,  t h o s e  w h o  c om e  i n  
l a  t e r . T h e y  h a v e . . .  t h e  n o n - n a t i v e  p e o p l e  i n  
t h e  S t a t e  o f  A l a s k a  h a v e  e s t a b l i s h e d  c u s t o m a r y  
a n d  t r a d i t i o n a l  use .* o f  A l a s k a ' s  f i s h  a n d  g ame  
r e s o u r c e s  f o r  s u b s i s t e n c e  p u r p o s e s .  h o d  i n  
o r d e r  t o  g i v e  t h e  B o a r d  o f  F i s h  a n d  Game ( s i c )  
m o r e  c l a r i f i c a t i o n  i n  t h e  a r e a ,  we h a v e  c om e  u p  
w i t h  t h e  ( i n a u d i b l e )  o f  ' c u s t o m a r y  a n d



t r a d i t i o n a l '  r a t h e r  t h a n  l e a v i n g  t h e  s e c t i o n  
w i d e  o p e n .  The d e s i g n  i s  n o t  t o  b e  r e s t r i c t i v e  
b u t  t o  p r o v i d e  g u i d e l i n e s a n d  t h a t  i s  b a s i c a l l y  
w Ka t  I  f e e l  a n d  m a n y . . .ma i r /  m em b e r s  f e l t  i t  w a s  
n e c e s n a r y  i n  r e t a i n i n g  t h o s e  t w o  w o r d s  
' c u s t o m a r y  a n d  t r a d i t i o n a l ' . ' '  ( e m l p n a s i s  a d d e d ) .

R e p r e s e n t a t i v e  A n d e r s o n ' s  p o i n t s  i n d i c a t e  t h a t  t h e  s t a t u t e  

w a n t e d  t o  ' p u t  s om e  g u i d e l i n e s  a r o u n d  t h e  u s e  o f  A l a s k a ' s  

f r e e d o m  o f  r e s o u r c e s '  a n d  t h a t  t h e  ' d e s i g n  wa s  n o t  t o  b e  

r e s t r i c t i v e . '  ' C u s t o m a r y  a n d  t r a d i t i o n a l  u s e '  i s  r e c o g n i t i o n  o f  

h i s t o r i c a l  u s e  ' o f  t h o s e  ( A l a s k a n  r e s i d e n t s )  t h a t  c om e  i n  

l a  t e r ' . . . ' t h e  n o n - n a t i v e  p e o p l e . '  ' C u s t o m a r y  a n d  t r a d i t i o n a l '  

a r e  u s e d  t o  g i v e  t h e  B o a r d  m o r e  c l a r i f i c a t i o n .  T h e  S t a t e  a n d  

I n t e r v e n o r  a r e  n ow  a r g u i n g  t h a t  p l a i n t i f f s  p r e - 1 9 7 8  u s e  o f  

s a l m o n  i s  no  l o n g e r  s u b s i s t e n c e  u s e  b e c a u s e  t h e  B o a r d  h a s  

d e v e l o p e d  1 0 - c n  t e r i a  ( p l u s  t w o  c o m m u n i t y  c r i t e r i a )  w h i c h  d o  

n o t  i n c l u d e  t h e  p l a i n t i f f s .  I n  f a c t  t h e y  w e r e  a d o p t e d  t o  

e x c l u d e  t h e m .  (S ee  d i s c u s s i o n  o f  K n i k  h e a r i n g s  i n  p l a i n t i f f ' s  

b r i e f  a t  p a g e  2 1 - 2 3 ) .

5 AAC 0 1 . 5 9 7 ( b ) & (c) a r e  e x a m p l e s  o f  o v e r - e x t e n s i o n  o f  t h e

B o a r d ' s  a u t h o r i t y  a n d  a r e  e x a c t l y  w h y  t h e  l e g i s l a t u r e  f e l t  a

n e e d  t o  a d o p t  a s u b s i s t e n c e  b i l l .  S u b s i s t e n c e  u s e r s  h a d  t o  b e

p r o t e c t e d  f r o m  t h e  B o a r d .  H o w e v e r ,  t h e  3 o a r d  h a s  a g a i n  p u r s u e d

i t s  own  c o u r s e  a n d  f o u n d  a m e a n s  t o  s u b v e r t  t h e  i n t e n t i o n s  o f

t h e  s u b s i s t e n c e  b i l l .  5 AAC 0 1 . 5 9 7 ( b )  s t a t e s .

" T h e  B o a r d  w i l l  i d e n t i f y  e s t a b l i s h e d  g e o g r a p h i c  
c o m m u n i t i e s  w h i c h  m a y  b e  p a r t i c i p a t i n g  i n  a 
s u b s i s t e n c e  s y s t e m .  T h e  B o a r d  w i l l  t h e n  a p p l y
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a l l  t h e  c h a r a c t e r i s t i c s  i n  (a) o f  t h i s  s e c t i o n  
t o  t h e  c o m m u n i t i e s  a n d  t o  s u b c o m m u n i t e s , g r o u p s  
a n d  i n d i v i d u a l s  w i t h i n  t h e  c o m m u n i t i e s  t o  
d e t e r m i n e  w h i c h  u s e s  a r e  c u s t o m a r y  a n d  
t r a d i t i o n a l  a n d  t h e r e f o r e ,  w h i c h  c o m m u n i t i e s  a r e  
e l i g i b l e  f o r  t h e  s u b s i s t e n c e  p r i o r i t y . "

T h e  B o a r d  h a s  d e v e l o p e d  a n  e x c l u s i o n  m e c h a n i s m  f o r  a n y

i n d i v i d u a l s ,  f a m i l i e s ,  i r  g r o u p s  o f  f a m i l i e s  f r o m  c o n s i d e r a t i o n

a s  s u b s i s t e n c e  u s e r s  u n l e s s  t h e y  l i v e  i n  a n  ' i d e n t i f i e d

e s t a b l i s h e d  g e o g r a p h i c  c o m m u n i t y  w h i c h  m a y  b e  p a r t i c i a t i n g  i n  a

s u b s i s t e n c e  s y s t e m . 1 W h e r e  d o e s  t h e  s u b s i s t e n c e  b i l l  a u t h o r i z e

o r  o f f e r  a h i n t  a s  t o  w h a t  t h i s  r e g u l a t i o n  m e a n s ?  T h e  B o a r d

t h e n  g o e s  o n  i n  s u b p a r a g r a p h  ( c )  t o  s t a t e :

" f o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  a " c o m m u n i t y "  i s  
g e n e r a l l y  c o n s i d e r e d  t o  b e  s e v e r a l  h o u s e h o l d s  o f
f u l l  t i m e  r e s i d e n t s  w h o  a l l  r e s i d e  i n  a s p e c i f i c
g e o g r a p h i c  a r e a  b e c a u s e  o f  c ommon  i n t e r e s t . "

T h e  i n t e n t i o n  o f  t h i s  r e g u l a t i o n  i s  c l e a r .  I t  i s  t o  

e x c l u d e  a n y o n e  i n  C o o k  I n l e t  w h o  d o e s  n o t  l i v e  i n  a m o d e l

n a t i v e  r u r a l  v i l l a g e  a n d  c o m p l e t e l y  c o n t r o v e n e s  t h e  l e g i s l a t i v e

i  n t e n t .

I n t e r v e n o r  ( p a g e  26 a n d  27) a n d  t h e  S t a t e  ( p a g e  20) u s e  

t w o  q u o t e s  a t t r i b u t e d  t o  R e p r e s e n t a t i v e s  M i l l e r  a n d  H u n t i n g t o n  

d e s c r i b i n g  h u n t e r s  f l y i n g  i n  t o  r u r a l  a r e a s  t o  h u n t  a n d  t a k e  

m e a t  f r o m  t h e  s u b s i s t e n c e  u s e r s .  T h e s e  q u o t e s  e m p h a s i z e ,  ( a n d  

i t s  a p o i n t  we d o  n o t  d i s a g r e e  w i t h ) ,  t h a t  t h e  p e o p l e  i n  t h e  

p l a c e  o f  t h e  s u b s i s t e n c e  r e s o u r c e s  s h o u l d  h a v e  a s a y  a b o u t  t h e  

u s e  o f  r e s o u r c e s  i n  t h e  a r e a  t h e y  l i v e  i n .  P s s u m e d l y



I n t e r v e n o r  a n d  S t a t e  a c c e p t  t h e s e  q u o t e s  a s  s u p p o r t i n g  t h e i r  • 

c a s e .  I t  i s  o u r  p o s i t i o n ,  i l l u s t r a t e d  b y  t h e  r e c o r d ,  t h a t  

p l a i n t i f f s  i n  M a d i s o n  a n d  G j o s u n d  l i v e  w h e r e  t h e  f i s h  a r e ,  a n d  

t h e  B o a r d  h a s  i n  f a c t  e x c l u d e d  t h e m  f r o m  s u b s i s t e n c e  f i s h i n g ,  

i n s t e a d  o f  p r o t e c t i n g  a n d  p e r m i t t i n g  t h e i r  s u b s i s t e n c e  f i s h e r y ,  

b e c a u s e  o f  t h r e a t s  t o  t h e  r e s o u r c e  b y  p e o p l e  f r o m  o t h e r  a r e a s .

I  a s s u m e  R e p r e s e n t a t i v e s  M i l l e r  a n d  H u n t i n g t o n  w a n t e d  t h e  a r e a  

u s e r s  p r o t e c t e d  f r o m ,  a n d  n o t  e x c l u d e d  b y ,  t h e  f l y - i n  h u n t e r s  

o r  f i s h e r m e n .

I I  A D M I N I S T R A T I V E  REVIEW 

One p o i n t  c o n n e c t e d  t o  t h e  d i s c u s s i o n  a n d  a r g u m e n t  3 b o v e  

r e l a t e s  t o  t h e  c o n t i n u a l  f l u x  o f  p o s i t i o n s ,  a r g u m e n t s  a n d  

r a t i o n a l e s  t h a t  t h i s  c a s e  s e e m s  t o  b i r t h .  As  a n  e x a m p l e ,  t h e  

I n t e r v e n o r  a n d  S t a t e  b r i e f s  a r e  a p p a r e n t l y  n ow  d i s a g r e e i n g  w i t h  

b o t h  J u d g e  C a r l s o n ' s  a n d  J u d g e  T o n e s '  s t a n d a r d  o f  r e v i e w  o f  

a d m i n i s t r a c i v e  a c t i o n .  T h e  S u p e r i o r  C o u r t s ,  i n  b o t h  c a s e s ,  

d e f e r r e d  t o  t h e  B o a r d ' s  i n t e r p r e t a t i o n s  a n d  r e s u l t a n t  

p r o m u l g a t i o n s  o f  s u b s i s t e n c e  c r i t e r i a  a n d  r e f u s e d  t o  s u b s t i t u t e  

t h e i r  j u d g m e n t  f o r  t h a t  o f  t h e  B o a r d .  I n t e r v e n o r  a n d  t h e  S t a t e  

a r g u e d  ' j u d i c i a l  d e f e r e n c e ’ a t  t h e  S u p e r i o r  C o u r t  l e v e l .  I t  

a p p e a r s  t h a t  t h e y  a r e  now a r g u i n g  t h a t  t h e  S u p e r i o r  C o u r t  a n d  

t h i s  C o u r t  s h o u l d  s u b s t i t u t e  t h e i r  j u d g m e n t  i n  t h e  f i r s t  s t a g e ,  

o f  a n a l y s i s  f o r  t h e  B o a r d ' s  i n t e r p r e t a t i o n  o f  t h e  i n t e n t i o n s  o f  

t h e  s u b s i s t e n c e  b i l l  ( I n t e r v e n o r s  b r i e f ,  p a g e  2 1 ;  S t a t e ' s
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b r i e f ,  p a g e  19) a n d  d e f e r  t o  t h e  B o a r d  r e g a r d i n g  t h e  e n a c t m e n t  

o f  t h e  c r i t e r i a  r e g u l a t i o n s .

P l a i n t i f f ' s  p o s i t i o n  i s  t h a t  J u d g e  J o n e s  i n  G j o s u n d  

w o u l d  h a v e  f o u n d  t h a t  t h e  c r i t e r i a  w e r e  n o t  a n  a c c u r a t e  

r e f l e c t i o n  o f  t h e  i n t e n t i o n  o f  t h e  s t a t u t e  a n d  v o i d e d  t h o s e  

c r i t e r i a  i f  h e  h a d  s u b s t i t u t e d  h i s  j u d g m e n t  f o r  t h a t  o f  t h e  

B o a r d .  T h e  s ame c o u l d  b e  a r g u e d  f o r  J u d g e  C a r l s o n .  I f  t h e  

S t a t e  a n d  I n t e r v e n o r  a r e  s t i p u l a t i n g  t h a t  t h e  S u p e r i o r

C o u r t  e r r e d  i n  a r r i v i n g  a t  t h e i r  c o n c l u s i o n  r e g a r d i n g  t h e  

a d m i n i s t r a t i v e  r e v i e w  i s s u e  a l l  p a r t i e s  a r e  n ow  i n  a g r e e m e n t .

P l a i n t i f f s  h a v e  c o n s i s t e n t l y  a r g u e d  t h a t  t h e  c o u r t s  

s h o u l d  s u b s t i t u t e  t h e i r  j u d g m e n t  f o r  t h e  B o a r d ' s .  T h e  B o a r d  h a s  

p r e d i c t a b l y  m i s i n t r e p r e t e d  t h e  i n t e n t i o n  o f  t h e  s u b s i s t e n c e  

s t a t u t e  a n d  h a s  o v e r - e x t e n d e d  a n d  d i s t o r t e d  t h e  w o r d s  

' c u s t o m a r y  a n d  t r a d i t i o n a l '  t o  t h e  p o i n t  w h e r e  t h e  c r i t e r i a  a r e  

i n c o m p r e h e n s i b l e  t o  t h e  p u b l i c  a n d  t a i l o r e d  t o  f u l f i l l  t h e  

B o a r d ' s  p r e - s e t  i n t e n t i o n s  t o  c l o s e  C o o k  I n l e t  t o  s u b s i s t e n c e .

T h i s  S u p r e m e  C o u r t  m u s t  v i e w  t h e  e v e n t s  a n d  a r g u m e n t s  i n

t h i s  c a s e  i n  a c o n t i n u u m .  I n d i v i d u a l  e l e m e n t s  ol: t h e  i s s u e s

m a y  h o l d  a c e r t a i n  a t t r a c t i v e n e s s  o r  r e a s o n a b l e n e s s ,  h o w e v e r ,

w h e n  v i e w e d  i n  p r o c e s s  f r o m  1 9 7 3  t h r o u g h  1 9 8 3 ,  t h e  p i c t u r e  
*

b e c o m e s  m u c h  c l e a r e r .

T h e  f a c t  t h a t  s u b s i s t e n c e  u s e  a n d  g e a r  p r i o r  uo 1 978  w a s  

s e t  o u t  i n  o n e  s t a t u t e  a n d  s u b s i s t e n c e  u s e  a n d  g e a r  s u b s e q u e n t
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t o  1978  i s  s e t  o u t  i n  t w o  s t a t u t e s  i s  n o t h i n g  m o r e  t h a n  an  

i n t e n t i o n  t o  k e e p  t h e  s ame  g e a r  c r i t e r i a  t o  i d e n t i f y  m e t h o d s  o f  

h a r v e s t ,  a n d  t o  a m p l i f y  a n d  e x e m p l i f y  s u b s i s t e n c e  u s e s  

s e p a r a t e l y .  T h e  u s e s  s e t  o u t  i n  AS 1 6 . 9 5 . 9 4 0 ( 2 6 )  a r e  t h e  

p a r t i c u l a r  a n d  u s u a l  s u b s i s t e n c e  u s e s .  T h e  s t a t u t e  b o t h  

e x p a n d s  o n ,  a n d  p a r t i c u l a r i z e s  p e r s o n a l  u s e  •"c t h e  e x i s t i n g  

u s e r s  b y  i n c l u d i n g  b a r t e r  a n d  s p e c i f y i n g  o t h e r  u s e s  t h a t  h a d  

h e r e t o f o r e  b e e n  g e n e r a l .  S u b s t i t u t i n g  t h e  w o r d s  ' u s u a l '  i n  

p a r a g r a p h  (26) f o r  t h e  w o r d s  c u s t o m a r y  a n d  t r a d i t i o n a l  w o u l d  

m a k e  mu c h  m o r e  s e n s e  t h a n  s u b s t i t u t i n g  a l l  o f  t h e  

c h a r a c t e r i s t i c s  c o n t a i n e d  i n  5 AAC 0 1 . 5 9 7 ( a ) ( b )  & (c) f o r  

c u s t o m a r y  a n d  t r a d i t i o n a l .

I n  G j o s u n d , J u d g e  J o n e s  d e f e r r e d  t o  t h e  B o a r d  o f  

F i s h e r i e s '  a d o p t i o n  o f  t ’. e  c r i t e r i a ,  h o w e v e r ,  h e  f o u n d  t h a t  t h e  

c t i c e r i a  w e r e  o n l y  e f f e c t i v e  w h e n  d e t e r m i n i n g  p r i o r i t i e s  

b e t w e e n  a n d  a m o n g s t  s u b s i s t e n c e  u s e r s  u n d e r  s u b p a r a g r a p h s  ( 1 ) ,  

( 2 ) ,  & (3) o f  1 6 .  2 5 . 2 5 1 ( b ) .  J u d g e  J o n e s  d e t e r m i n e d  t h a t  t h e  

B o a r d ' s  i n t e r p r e t a t i o n ,  i n s o f a r  a s  e x c l u d i n g  t n e  p l a i n t i f f s  i n  

G j o s u n d , was  u n s o u n d  a t  t h e  p r e - p r i o r i t y  l e v e l .  He . f o u n d  t h a t  

t h e  p l a i n t i f f s  i n  G j o s u n d  w e r e  s u b s i s t e n c e  u s e r s  o f  C o o k  

I n l e t  S a l m o n  s t o c k s  i n  a c c o r d a n c e  w i t h  AS 1 6 . 0 5 . 2 5 1 ( b )  & AS 

1 6 . 0 5 . 9 4 0 ( 1 7 ) ( 2 6 )  a n d  t h a t  t h e y  c o u l d  n o t  b e  r e s t r i c t e d  u n l e s s  

t h e r e  wa s  a f a c t u a l  s h o w i n g  t h a t  : h e  s a l m o n  s t o c k s  w e r e  

j e o p a r d i z e d .
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A l t h o u g h  t h i s  i s s u e  wa s  n o t  b r o u g h t  u p  i n  p l a i n t i f s '  

o p e n i n g  b r i e f ,  i t  h a s  o e e n  a s s u m e d l y  a n d  s u b t l y  i n c l u d e d  i n  

I n t e r v e n o r ' s  a n d  S t a t e ' s  b r i e f s .  I t  a p p e a r s  a s  a n ew  c r i t e r i a ,  

u n d e f i n e d  a n d  a b s o l u t e ,  c a l l e d  ' r u r a l n e s s 1 . How a n d  u n d e r  w h a t  

c o n d i t i o n s  i t  h a s  b e e n  i n j e c t e d  i n t o  t h e  C o o k  I n l e t  d r a m a  i s  

u n c l e a r .  H o w e v e r ,  i t  s e em s  c h a t  b o t h  I n t e r v e n o r  a n d  S t a t e  h a v e  

a c c e p t e d ,  a n d  a r e  n ow  a r g u i n g ,  t h a t  t h e  s u b s i s t e n c e  l e g i s l a t i o n  

i n c l u d e s  t h e  t e r m  ' r u r a l '  a s  a p r e r e q u i s i t e  t o  s u b s i s t e n c e  u s e .  

T h e y  a l s o  m u s t  t h e n  a r g u e  t h a t  t h e  l e g i s l a t i v e  i n t e n t  w a s  t o  

d e f i n e  r u r a l  s o  t h e  p u b l i c  a n d  t h e  B o a r d  c o u l d  i d e n t i f y  a n d  

k n o w  t h a t  i t  w as  a p r e - c o n d i t i o n  t o  s u b s i s t e n c e  u s e .  T h e  S t a t e  

a n d  I n t e r v e n o r  a r g u e  t h a t  r u r a l  i s  a s  i n t e g r a l  t o  t h e  

s u b s i s t e n c e  l e g i s l a t o n  a s  c u s t o m a r y  a n d  t r a d i t i o n a l .  H o w e v e r ,  

i f  t h a t  i s  s o ,  w h y  d i d  n o t  t h e  l e g i s l a t u r e  s e t  o u t  r u r a l ,  a s  i t  

d i d  c u s t o m a r y  a n d  t r a d i t i o n a l .

P l a i n t i f f s  w e r e  n e v e r  p r e s e n t e d  w i t h  t h e  q u e s t i o n  o f  

w h e t h e r  t h e y  w e r e  r u r a l  o r  n o t .  I n  f a c t  r u r a l  i s  n ow  a 

c o n c l u s i o n  w i t h o u t  a d e f i n e d  o r i g i n .  I f  t h e  l e g i s l a t u r e  w a s  

g o i n g  t o  u s e  a r u r a l  v e r s u s  n o n - r u r a l  s u b s i s t e n c e  u s e  

d i s c r i m i n a t i o n ,  t h e n  o n e  m u s t  a s s u m e  t h a t  b e c a u s e  o f  t h e  

h i s t o r y  a n d  s o u r c e  f r o m  w h i c h  t h e  s u b s i s t e n c e  b i l l  a r g u a b l y  

o r i g i n a t e d ,  ( i . e .  A N I L C A ,  a c c o r d i n g  t o  t h e  I n t e r v e n o r  a n d  t h e  

S t a t e ;  p a g e  32 ,  & 30 o f  t h e i r  b r i e f s  r e s p e c t i v e l y ) ,  t h e n  t h e

" P U R A L N E 5 S "  I S S U E
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s t a t e  l e g i s l a t u r e  w o u l d  h a v e  s a i d  w h a t  t h e y  w e r e  i n  f a c t  d o i n g .  

T h e y  w o u l d  h a v e  d e f i n e d  r u r a l  a n d  d e s c r i b e d  i t s  a p p l i c a t i o n  t o  

t h e  i s s u e .  H o w e v e r ,  t h e  s t a t e  s u b s i s t e n c e  l e g i s l a t i o n  d o e s  n o t  

i n c l u d e  a r u r a l  v e r s u s  n o n - r u r a l  s t a n d a r d .

One  f e d e r a l  s t a n d a r d  f o r  r u r a l  i n  A l a s k a  d e s i g n a t e s  

F a i r b a n k s ,  K e r c h i k a n ,  A n c h o r a g e ,  a n d  J u n e a u  a s  u r b a n  a n d  a l l  

e l s e  r u r a l ,  ( s e e  F e J e r a l  R e g i s t e r  J a n u a r y ,  1 9 8 1 ,  S t a t e m e n t  o f  

S e c r e t a r y  o f  I n t e r i o r )  T h e  S t a t e  B o a r d  o f  F i s h  a n d  Game 

b e c a m e  a w a r e  o f  t h e  p r o b l e m  a n d  t r i e d  t o  r e s o l v e  i t  b y  a d o p t i n g  

a d e f i n i t i o n  o f  r u r a l  i n  1 9 8 2 .  (5 AAC 9 9 . 0 2 0 ,  A t t a c h m e n t  E)

s t a t e d :

" I n  t h i s  c h a n t e r  ' r u r a l '  m e a n s  o u t s i d e  t h e  r o a d  
c o n n e c t e d  a r e a  o f  a b o r o u g h ,  m u n i c i p a l i t y ,  o r  
o t h e r  c o m m u n i t y  w i t h  a p o p u l a t i o n  o f  7 , 0 0 0  o r  
m o r e  a s  d e t e r m i n e d  b y  t h e  A l a s k a  D e p a r t m e n t  o f  
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s . "

T h e  B o a r d  a p p a r e n t l y  r e a l i z e d  t h a t  d e f i n i n g  ' r u r a l '  e x p o s e d  

t h e i r  e r r o r s  m o r e  t h a n  i t  h i d  t h e m  a n d  r e p e a l e d  t h i s  r e g u l a t i o n  

i n  1 9 8 3 .

No o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  r u r a l  c r i t e r i a  i n  

p r o c e e d i n g s  b e f o r e  t h e  B o a r d  was^ e v e r  n o t i c e d  n o r  w a s  t h i s  

s t a n d a r d  a n t i c i p a t e d  i n  t h e  s t a t e  s u b s i s t e n c e  b i l l  o r  t h e  

B o a r d ' s  a c t i o n .  A r u r a 1 s t a n d a r d  w i t h o u t  n o t i c e  a n d  d e f i n i t i o n  

p o s e s  s e r i o u s  c o n s t i t u t i o n a l  q u e s t i o n s .  W h a t  a n d  w h e r e  a r e  t h e  

r u r a 1 / n o n - r u r a 1 b o r d e r l i n e s  a n d  w h a t  i s  t h e  d e l i n e a t i o n  o f ,  a n d  

f a c t o r s  i d e n t i f i n g  ' r u r a l n e s s ' ?  A r e  t h e s e  B o r o u g h  o r  C i t y
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b o u n d a r i e s ,  p o p u l a t i o n  o r  c e n s u s  d i s t r i c t  b o u n d a r i e s ,  o r  l i f e  

s t y l e  c h a r a c t e r i s t i c  d e l i n e a t i o n s ?  (Se e  K e t c h i k a n  G a t e w a y  

B o r o u g h ,  A l a s k a  v B r e e d ,  639 P2d 995 ( A l a s k a  1 9 3 1 ) ) ,  ( p e r s o n s  

s i m i l a r l y  s i t u a t e d  m u s t  b e  t r e a t e d  a l i k e . )  O b v i o u s l y  p e r s o n s  

r e s i d i n g  o n  o p p o s i t e  s i d e s  o f  a b o r d e r  b o u n d a r y  m u s t  b e  

d i s t i n g u i s h e d  b y  s o m e t h i n g  o t h e r  t h a n  a n  a r b i t r a r y  l i n e .  

Q u e s t i o n s  a r i s e  o f  v a g u e n e s s  a n d  d u e  p r o c e s s ,  i n  l i g h t  o f  t h e  

f a c t  t h a t  n o  r e g u l a t o r y  d e f i n i t i o n  o f  r u r a l  e x i s t e d  a t  t h e  t i m e  

t h e  B o a r d  e x c l u d e d  p l a i n t i f f s ,  ( S e e  W o o d a r d s  v  S t a t e ,  604 P2d 

2 5 0 ,  ( A l a s k a  1 979 )  , a n d  M a r k s  v C i t y  o f  A n c h o r a g e ,  500 P2d 

644 ( A l a s k a  1 9 7 2 ) )  .

A l s o  r a i s e d  a r e  p r o c e d u r a l  a n d  s u b s t a n t i v e  d u e  p r o c e s s  

q u e s t i o n s  r e g a r d i n g  n o t i c e  a n d  h e a r i n g  i n  c o n j u n c t i o n  w i t h  

p l a i n t i f f s '  d u e  p r o c e s s  a g r u m e n t  i n  t h e i r  b r i e f .

R u r a l  o r  a r e a  c a t e g o r i z a t i o n s  a r e  n o t  u n c o n d i t i o n a l l y  

r e p u g n a n t .  P l a i n t i f f s  f e e l  t h a t  t h e i r  s i t u a t i o n  i s  t i e  s am e  a s  

t h a t  r e f e r r e d  t o  b y  R e p r e s e n t a t i v e s  M i l l e r  a n d  H u n t i n g t o n .

T h e y  l i v e  w h e r e  t h e  s u b s i s t e n c e  r e s o u r c e s  a n d  u s e s  a r e  l o c a t e d  

a n d  t h e y  l i v e  w h e r e  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  i . e .  

h i s t o r i c a l ,  c o n v e n t i o n a l ,  u s u a l ,  u s e s  h a v e  a n d  d o  e x i s t .  

P l a i n t i f f s  h a v e  n e v e r  h a d  a n  o p p o r t u n i t y  t o  r e s p o n d  o r  r e l a t e  

t o  t h e  r u r a l  c r i t e r i a  s i n c e  i t  a p p e a r s  t o  h a v e  d e v e l o p e d  i n  t h e  

c o n c l u s i o n s  o f  t h e  B o a r d  a n d  b r i e f s  o f  I n t e r v e n o r  a n d  S t a t e  a n d  

n o t  i n  t h e  s u b s i s t e n c e  l e g i s l a t i o n  o r  r e g u l a t i o n s . '
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I n t e r v e n d r  t a x e s  no  p o s i t i o n  o n  t h e  q u e s t i o n  o f  v i o l a t i o n s  

o f  t h e  p u D L i c  m e e t i n g s  p r o v i s i o n s  e x c e p t  t o  im p )  y  t h a t  t h i s  

i s s u e  o n l y  r e l a t e s  t o  a c t i o n s  p r i o r  t o  t h e  a d o p t i o n  o f  5 AAC 

0 1 . 5 9 7 ,

T h e  S t a t e  r e s p o n d s  b y  s a y i n g  t h a t  t h e  i s s u e  i s  m o o t .  

H o w e v e r ,  p l a i n t i f f s  r e f e r  t h i s  C o u r t  t o  o u r  b r i e f  ( p a g e  26 

t h r o u g h  30) a n d  p o i n t  o u t  t h a t  t h e  p o l i c i e s  a n d  r e g u l a t i o n s  

a d o p t e d  i n  t h e  D e c e m b e r  1 9 8 0 ,  B o a r d  m e e t i n g  w e r e  i n  v i o l a t i o n '  

o f  AS 4 4 . 5 2 . 3 1 0  & 3 1 2 .  T h a t  i l l e g a l i t y ,  b y  a c k n o w l e d g m e n t  o f  

t h e  S t a t e ,  h a s  n o t  b e e n ,  n o r  c o u l d  i t  b e ,  r e m e d i e d  b y  t h e  

s u b s e q u e n t  p u b l i c  n o t i c e s  a n d  m e e t i n g s  on  s u b s i s t e n c e  i s s u e s , ,  

e s p e c i a l l y  w h e n  t h e  p o l i c y  w a s  f o r m u l a t e d  a t  a n  i l l e g a l  c l o s e d  

m e e t i n g  a n d  a l l  s u b s e q u e n t  p o l i c i e s ,  w i t h  c e r t a i n  m i n o r  

d e v i a t i o n s ,  m i r r o r  t h e  p o l i c y  o r i g i n a t i n g  f r o m  t h e  c l o s e d  

m e e t i n g .  U n t i l  s u c h  t i m e  a s  t h e r e  i s  a r e p l a y  a n d  

r e p r e s e n t a t i o n  o f  w h a t  i n  f a c t  t o o k  p l a c e  a t  t h o s e  c l o s e d  

m e e t i n g s ,  s o  t h e  p u b l i c  w i l l  h a v e  a n  o p p o r t u n i t y  t o  c o n f r o n t  

a n d  p a r t i c i p a t e  i n  t h e  p r e s e n t a t i o  s a n d  d e l i b e r a t i o n s ,  c l a i m s  

o f  m o o t n e s s  a n a  r e n o t i c e s  d o  n o t  v i t i a t e  t h e  o r i g i n a l  a n d  

a c k n o w l e d g e d  s t a i n s .

W i t h o u t  r e l i n q u i s h i n g  o u r  c l a i m  t h a t  t h e  i s s u e  i s  n o t  

m o o t ,  p l a n t i f f s  o f f e r  t h a t  a n  e x c e p t i o n  t o  t h e  m o o t n e s s  

d o c t r i n e  e x i s t s  i n  p u b l i c  i n t e r e s t  i ’ i t u a t i o n s .  T h e  B o a r d ' s

m H E  P U B L I C  M E E T I N G S  I S S U E
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c o u r t ,  e s p e c i a l l y  i f  i t  i s  a m a t t e r  o f  p u b l i c  c o n c e r n  a n d
j

c a p a b l e  o f  e v a d i n g  r e v i e w .  ( Se e  Doe  v  S t a t e ,  487 P2d 47 

{* ( A l a s k a  1 9 7 1 ) ;  A l a s k a  T r a n s o o r t a t i o n  C o m m i s s i o n  v  G r a n d i a ,  602
I

P2d 402 ( A l a s k a  1 9 7 9 ) )

I t  i s  r a r e  t h a t  i s s u e s  o f  v i o l a t i o n s  o f  n o t i c e  o r  p u b l i c
1

m e e t i n g s  c a n  be  p u r s u e d  b o t h  t h r o u g h  t r i a l  a n d  a p p e l l a t e  s t a g e s
j

w i t h i n  t h e  p e r i o d  o f  t i m e  b e t w e e n  p u b l i c  m e e t i n g s .  I n  t h i s  c a s e  

t h e  r e c o r d  o f  t h e  B o a r d ' s  p r o c e e d i n g s  m a n d a t e s  a n  i n d e p e n d e n t  

r e v i e w  b y  t h i s  c o u r t  o f  t h e  a c t i o n s  o f  t h e  B o a r d  a t  t h e  i l l e g a l  

p u b l i c  m e e t i n g  t o  d e t e r m i n e  h ow  m u c h  o f  t h e  B o a r d ' s  s u b s e q u e n t
[

p o l i c y  a n d  r e g u l a t i o n s  on  C o o k  I n l e t  s u b s i s t e n c e  u s e s  w e r e  

i t a i n t e d .

EQUAL PROTECT ION  

T h e  S t a t e ' s  d e s c r i p t i o n  o f  G j o s u n d ' s e q u a l  p r o t e c t i o n  

: q u e s t i o n s  l u m p s  e q u a l  p r o t e c t i o n  w i t h  d u e  p r o c e s s  b y  c o n f u s i n g

t h e  c o n s t i t u t i o n a l  d i s t i n c t i o n s  b e t w e e n  t h e  t w o .  T h e y  a l s o ,  

( S t a t e ' s  b r i e f  p a g e  4 0 ) ,  r e f e r  c o n s i s t e n t l y  t o  t h e  f a c t  t h a t  

t h e  B o a r d  h a s  i d e n t i f i e d  s u b s i s t e n c e  f i s h i n g  o n l y  i n  ' r u r a l '  

c o m m u n i t i e s .  As  e a r l i e r  i n d i c a t e d ,  ' r u r a l '  h a s  n e v e r  b e e n  

c l e a r l y  i d e n t i f i e d ,  d e f i n e d ,  o r  a p p l i e d .

T h e  B o a r d  h a s  a p p a r e n t l y  u s e d  s om e  n o t i o n  o f  ' r u r a l n e s s '  

t o  s e t  u p  a c l a s s  o f  r e s i d e n t s  o f  t h e  i d e a l i z e d  r u r a l  n a t i v e  

v i l l a g e  c o m m u n i t y  m o d e l  a s  s u b s i s t e n c e  u s e r s  a s  o p p o s e d  t o  t h e

i

I
I
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c l a s s  o f  p e o p l e  w h i c h  p l a i n c i f f s  b e l o n g  (who c a n n o t  t e l l  

w h e t h e r  t h e y  l i v e  i n  a r u r a l  o r  n o n - r u r a l  a r e a  b e c a u s e  no  

d e f i n i t i o n  e x i s t s ) ,  a n d  who  h a v e  o t h e r w i s e  h i s t o r i c a l l y  f i s h e d  

b y  s u b s i s t e n c e  m e a n s  a n d  u s e d  s a l m o n  f o r  t t :  i r  f a m i l y  a n d  

p e r s o n a l  c o n s u m p t i o n  a n d  n e v e r t h e l e s s  h a v e  b ae n  e x c l u d e d  f r o m  

s u b s i s t e n c e  f i s h i n g .

T h e  I n t e r v e n o r  m i s s t a t e s  o u r  c a s e .  I t  m a t t e r s  l i t t l e  w h e t . e r  

s t a t e  o r  a g e n c y  l e g i s l a t i o n  s e t s  u p  c l a s s i f i c a t i o n s .  I f  t h e  

c l a s s i f i c a t i o n s  a r e  a r b i t r a r y  a n d  u n r e l a t e d  t o  t h e  o b j e c t  o f .  

t h e  l e g i s l a t i o n  a n d  d o  n e t  t r e a t  a l l  p e r s o n s  s i m i l a r l y  

c i r c u m s t a n c e d  a l i k e  i t  i s  a n  e q u a l  p r o t e c t i o n  i s s u e .

P l a i n t i f f s '  c l a i m  i s  t h a t  t h e  r e g u l a t o r y  s c h e m e ,  i . e .  t h e  t e n  

p l u s  c r i t e r i a ,  h a s  s e t  u p  t w o  c l a s s i f i c a t i o n s  o f  A l a s k a n  

r e s i d e n t s  a n d  t h a t  t h e s e  c l a s s i f i c a t i o n s  a r e  n o t  s u b s t a n t i a l l y  

r e l a t e d  t o  t h e  p u r p o s e s  o f  t h e  s t a t u t e  a n d  d i s c r i m i n a t e  a g a i n s t  

p l a i n t i f f s  w i t h o u t  a n y  r e a s o n .

T h e r e  i s  no l e g i t i m a t e  p u r p o s e  o r  d i s t i n c t i o n  t o  s e t t i n g  u p  a 

c l a s s  o f  s u b s i s t e n c e  u s e r s  i n  P o r t  G r a h a m ,  E n g l i s h  B a y  a n d  

T y o n e k ,  w h i c h  c l a s s  i n c l u d e s  a l l  r e s i d e n t s  o f  : h a t  a r e a  w h e t h e r  

t h e y  b e  n a t i v e s ,  n o n - n a t i v e s ,  s c h o o l  d i s t r i c t  e m p l o y e e s ,  

t r a n s i e n t  c a n n e r y  w o r k e r s ,  o r  t i m b e r  e m p l o y e e s ,  a n d  s e t t i n g  u p  

a n  e x c l u d e d  c l a s s  o f  a l l  o t h e r  p e r s o n s  r e s i d i n g  o n  K a c h e m a k  B a y  

i n  o r  n e a r  H ome r  o r  K e n a i  o r  a n y  p l a c e  o n  t h e  e n t i r e  s h o r e l i n e  

o f  K a c h em a k  B a y  o r  C o o k  I n l e t  i . e .  H a l i b u t  C o v e ,  B e a r  C o v e ,
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F r i t z  C r e e k ,  C l a m  G u l c n ,  A u r o r a  L a g o o n ,  N i n i l c h i k ,  e t c .

T h e  c l a s s  e x c l u s i o n  d o e s  n o t  s u i t  t h e  p u r p o s e s  o f  t h e  

l e g i s l a t i o n  n o r  d e e s  i t  f u r t h e r  t h e  p u r p o s e s  o f  p e r m i t t i n g  t h e  

t a k i n g  o f  f i s h  f o r  s u b s i s t e n c e  u s e s  a n d  " o f  r e c o g n i z i n g  t h e  

n e e d s ,  c u s t o m s ,  t r a d i t i o n s ,  o f  a l l  A l a s k a n s "  a n d  " m a i n t a i n i n g  

f i s h  s t o c k  o n  a s u s t a i n e d  y i e l d  b a s i s . "

A s  i n d i c a t e d  e a r l i e r ,  t h e  p l a i n t i f f s  h a v e  a l l  b e e n  f i s h i n g  

f o r  l e n g t h s  o f  t i m e  u p  t o  50 y e a r s  b y  t h e  u s e  o f  s e t  g i l l  n e t s .  

T h e y  a r e  r e s i d e n t s  o f  t h e  g e n e r a l  K e n a i  P e n i n s u l a  B o r o u g h  a r e a ,  

h a v e  f i s h e d  i n  t h e  l o c a l i t i e s  c l o s e s t  t o  w h e r e  t h e y  l i v e ,  h a v e  

u s e d  t h e  f i s h  f o r  f a m i l y  a n d  p e r s o n a l  c o n s u m p t i o n  a n d  h a v e  

p a r t i c i p a t e d  i n  o t h e r  s u b s i s t e n c e  a c t i v i t i e s  ( i . e .  c o a l i n g ,  

g a r d e n i n g ,  g a t h e r i n g ,  c l a m m i n g ,  e t c . )  To  a r g u e  t h a t  t h i s  i s  

n o t  an  e q u a l  p r o t e c t i o n  i s s u e  o v e r l o o k s  t h e  o b v i o u s .

DUE PROCESS I SSUES 

T h e  p l a i n t i f f s '  d u e  p r o c e s s  c l a i m s  a r e  o n  p a g e s  4 1 - 4 7  o f  

t h e i r  b r i e f  a n d  w i l l  o n l y  b e  d i s c u s s e d  h e r e  t o  c o u n t e r  s p e c i f i c  

a r g u m e n t s  r a i s e d  b y  I n t e r v e n o r  a n d  S t a t e .  I n t e r v e n o r  c l a i m s  

t h a t  J u d g e  C a r l s o n ' s  r e m a n d  o f  p l a i n t i f f s '  C o u n t  I V ,  

( I n t e r v e n o r ' s  b r i e f ,  p a g e s  3 5 - 3 7 ) ,  s om e h ow  p o s t p o n e s  w h a t  

I n t e r v e n o r  a c k n o w l e d g e s  i s  a c l o s e  s u b s t a n t i v e  d u e  p r o c e s s  

q u e s t i o n ,  i . e .  w h e t h e r  p l a i n t i f f s '  r i g h t  t o  d u e  p r o c e s s  o f  l a w  

w a s  v i o l a t e d  b y  e x c l u s i o n  o f  t h e i r  u s e  a s  a s u b s i s t e n c e  u s e r .

T h i s  i s s u e  w i l l  b e  a d d r e s s e d  i n  t h e  r e p l y  b r i e f  t o  a m p l i f y
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o u r  c l a i m  c h a t :  -.he B o a r d  a c t e d  a r D i t r a r i l y  i n  a n  a s p e c t  o t h . j r  

t h a n  t h o s e  s e t  o u t  i n  p l a i n t i f f s '  o p e n i n g  b r i e f .  T h e  i n c l u s i o n  

o f  r u r a l  a s  a p r e r e q u s i t e  t o  s u b s i s t e n c e  u s e  i n c l u s i o n  i s  o n e  

m o r e  c u m u l a t i v e  s t e p  i n  o u r  c l a i m .  As i n d i c a t e d  e a r l i e r  i n  t h e  

r e p l y  b r i e f ,  no  d e f i n i t i o n ,  d i s c u s s i o n ,  o r  e l e m e n t s  o f  

' r u r a l n e s s '  w e r e  s e t  o u t  b y  t h e  B o a r d  f o r  p l a i n t i f f s '  t o  

c o n f r o n t  o r  r e s p o n d  t o .  T h i s  i s  a c u m u l a t i v e  e l e m e n t  i n  t h e  

B o a r d ' s  b e h a v i o r  p a t t e r n s  w h i c h  p l a i n t i f f s '  c l a i m  h a v e  r e s u l t e d  

i n  v i o l a t i o n s  o f  f u n d a m e n t a l  p r i n c i p a l s  o f  l i b e r t y  a n d  j u s t i c e  

a n d  i s  a n o t h e r  a r b i t r a r y  a d m i n i s t r a t i v e  a c t i o n  ' s h o c k i n g  t o  t h e  

u n i v e r s a l  s e n s e  o f  j u s t i c e . '  See  G r e e n  v  S t a t e ,  462 P2d 9 9 4 ,

( A l a s k a  1 969 )  .

T h e  r e m a n d  o r d e r  o n  C o u n t  I V  i s  l a c k i n g  i n t e g r i t y  w h e n  

c o m p a r e d  w i t h  t h e  s i m u l t a n e o u s  o r d e r  o f  J u d g e  C a r l s o n  d e n y i n g  

p l a i n t i f f s '  M o t i o n  f o r  S umm a r y  J u d g m e n t  o n  C o u n t s  I I I  a n d  I V  on  

30 A u g u s t  1 9 8 2 .  B y  d e n y i n g  p l a i n t i f f s '  m o t i o n s ,  h e  w a s  f i n d i n g  

t h a t  no  v i o l a t i o n s  o f  d u e  p r o c e s s  o r  e q u a l  p r o t e c t i o n  e x i s t e d  

t h e r e f o r e  a r e m a n d  i s  i n a p p r o p r i a t e .

J u d g e  C a r l s o n ' s  r e m a n d  s u g g e s t e d  t h a t  p r o p o s a l s  b e  ^
\ ay*r e s u b m i t t e d  t o  t h e  B o a r d .  P l a i n t i f f s  d i d  i n  f a c t  s u b m i t  , " . A  I

"  y
a n o t h e r  r o u n d  o f  p r o p o s a l s .  T h e  r e s u l t  a n d  r e c o r d  b e f o r e  t h e  

B o a r d  w e r e  t h e  s am e .

T h e  B o a r d  h a d  t h e  same  r e c o r d  b e f o r e  i t  a s  t h i s  C o u r t  

d o e s ,  i . e .  t e s t i m o n y  o n  b e h a l f  o f  K e n a i  a r e a  p l a i n t i f f s  a n d  t h e
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K e n a i  K e n a i t z e  r e p o r t s ,  t e s t i m o n y  a n d  r e p o r t s  o f  K a c h e m a k  B a y  

s u s b s i s t e n c e  g r o u p  a n d  L a r r y  S m i t h ;  a f f i d a v i t s  p r e s e n t e d  t o  

t h e  c o u r t  i n  M a d i s o n  a n d  G j o s u n d : a n d  p r o p o s a l s  r e q u e s t i n g

e s t a b l i s h m e n t  o f  s u b s i s t e n  e u s e  f i s h e r i e s .  T h e  B o a r d  

r e s p o n d e d  a s  i t  h a d  d o n e  i n  t h e  p a s t .

A t  t h e  t i m e  t h o s e  p r o c e e d i i n g s  t o o k  p l a c e  t h i s  a p p e a l  w a s  

m o v i n g  t h r o u g h  t h e  c o u r t  s y s t e m  a n d  t o  d a t e  n o t h i n g  h a s  i n  f a c t  

c h a n g e d .  T h e  r e m a n d  t o  t h e  B o a r d  wa s  a n  e m p t y  r e m a n d .  No 

s t a n d a r * ’ - w e r e  s e t  n o r  w e r e  i n s t r u c t i o n s  o r  d i r e c t i o n s  g i v e n  t o  

t h e  B o a r d .  T h e  S u p e r i o r  C o u r t  m e r e l y  s a i d  " p r o c e e d  a s  y o u  h a d  

i n  t h e  p a s t "  a n d  t h e  B o a r d  f o l l o w e d  t h a t  i n s t r u c t i o n  a n d  d i d  

n o t  a c k n o w l e d g e  a n y  s u b s i s t e n c e  u s e s  i n  C o o k  I n l e t  o r  K a c h e m a k  

B a y  o t h e r  t h a n  P o r t  G r a h a m ,  E n g l i s h  B a y ,  a n d  T y o n e k .

T h e  o b l i g a t i o n  t o  r e s e a r c h  a n d  p r o v i d e  i n f o r m a t i o n  o n  

p l a i n t i f f s  s u b s i s t e n c e  u s e  ( i n  a d d i t i o n  t o  p l a i n t i f f s '  

c o n t r i b u t i o n s  t o  t h e  r e c o r d )  i s  w i t h  t h e  D i v i s i o n  o f  

S u b s i s t e n c e  ( s e e  AS 1 6 . 0 5 . 0 9 4 )  a n d  t h i s  d a t a  s h o u l d  b e  b e f o r e  

t h e  B o a r d  p r i o r  t o  a n y  a c t i o n .  T h e  B r a u n d  r e p o r t  (G F i l e  #2 

A p p e n d i x  M,  r e v i s e d  N o v e m b e r  1 9 8 2 )  c o n c l u d e s  t h a t  t h e r e  a r e  

n u m b e r s  o f  s u b s i s t e n c e  u s e r s  b o t h  o n  t h e  e a s t  s h o r e  o f  C o o k  

I n l e t  a n d  a l o n g  t h e  b o r d e r s  o f  K a c h e m a k  B a y .  A s s u m e d l y  t h e  

B o a r d  h a d ,  o r  s h o u l d  h a v e  h a d ,  t h i s  i n f o r m a t i o n  a n d  t h e  B o a r d  

s t i l l  r e t a i n e d  i t s  s t u b b o r n  s t a n c e .

P l a i n t i f f s  c l a i m  t h a t  t h e  r e c o r d  i n  t h i s  c a s e  d e m o n s t r a t e s

2 1



t h a t  c o n f r o n t i n g  t h e  B o a r d  a g a i n  w o u l d  b e  a f u t i l e  g e s  : u r e  a n d  

t h a t  j u d i c i a l  a c t i o n  i s  p l a i n t i f f s '  o n l y  h o p e  f o r  a r e m e d y  ( s e e  

A l a k n a q i k  N a t i v e ' s  L i m i t e d  v  A n d r u s ,  543 F2d  4 9 6 ) .

I M P A R T I A L I T Y

P l a i n t i f f s  a v e r ,  c o n t r a r y  t o  I n t e r v e n o r 1 s p o s i t i o n ,  t h a t

a m p l e  r e c o r d  e x i s t s  t o  d e t e r m i n e  t h a t  t h e  B o a r d  h a s  a c t e d

a r b i t r a r i l y ,  d i s c r i m i n i a t o r i l y ,  a n d  w i t h  p r e j u d g m e n t .  A l a s k a

S t a t u t e  4 4 . 5 2 . 6 3 0  s t a t e s  as  f o L l o w s :

" m p a r t i a l i t y :  T h e  f u n c t i o n s  o f  h e a r i n g  o f f i c e r s
a ind t h o s e  o f f i c e r  p a r t i c i p a t i n g  i n  d e c i s i o n s  
s h a l l  b e  c o n d u c t e d  i n  a n  i m p a r t i a l  m a n n e r  w i t h  
d u e  r e g a r d  f o r  t h e  r i g h t s  o f  a l l  p a r t i e s  a n d  t h e  
f a c t s  a n d  t h e  l a w ,  a n d  c o n s i s t e n t  w i t h  t h e  
o r d e r l y  a n d  p r o m p t  d i s p a t c h  o f  p r o c e e d i n g s .
T h e s e  o f f i c e r s ,  e x c e p t  t o  t h e  e x t e n t  r e q u i r e d  
f o r  t h e  d i s p o s i t i o n  o f  e x p a r t e  m a t t e r s  
a u t h o r i s e d  b y  l a w ,  s h a l l  n o t  e n g a g e  i n  
i n t e r v i e w s  w i t h ,  o r  r e c i e v e  e v i d e n c e  o r  
a r g u m e n t s  f r o m ,  a p a r t y ,  d i r e c t l y  o r  i n d i r e c t l y ,  
e x c e p t  u p o n  o p p o r t u n i t y  f o r  a l l  o t h e r  p a r t i e s  t o  
b e  p r e s e n t .  C o p i e s  o f  a l l  c o m m u n e s t i o n s  w i t h  
t h e s e  o f f i c e r s  s h a l l  b e  s e r v e d  u p o n  a l l  
p a r t i e s . "

T h i s  s e c t i o n  a p p l i e s  t o  t h e  B o a r d  o f  F i s h e r y .  (Se e  AS 

4 4 . 6 2 . 3 3 0 (a) ( 4 0 ) ) .  I t  f u r t h e r  s u p p o r t s  p l a i n t i f f s '  c l a i m  t h a t  

t h e  p u b l i c  m e e t i n g  l a w  d e v i a t i o n  i s  a s e r i o u s  b r e a c h  w h i c h  

c a n n o t  b e  r e c t i f i e d  w i t h o u t  a f u l l  a n d  c o m p l e t e  s t a t e m e n t  a n d  

a v o w a l  o f  t h e  e v e n t s  t h a t  o c c u r r e d  d u r i n g  t h a t  c l o s e d  m e e t i n g .

T h i s  s e c t i o n  a l s o  r e l a t e s  t o  p l a i n t i f f ' s  d u e  p r o c e s s  

c l a i m s .  R emand  t o  t h e  S u p e r i o r  C o u r t  a n d / o r  t h e  B o a r d  f o r
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t r i a l / h e a r i n g  w o u l d  b e  s u p e r f l u o u s .  V e r y  l i t t l e  c o u l d  be  a d d e d  

t o  t h e  r e c o r d  t h a t  i s  n o t  t h e r e  a l r e a d y .  A d d i t i o n a l l y  t h e  

t e n u o u s  s t a t e  o f  t h e  B o a r d ' s  c o m p o s i t i o n  a n d  e x i s t e n c e ,  i n  

l i g h t  o f  t h e  c o n f l i c t  b e t w e e n  t h e  g o v e r n o r  a n d  t h e  l e g i s l a t u r e  

r e g a r d i n g  c o n f i r m a t i o n  o f  a p p o i n t m e n t s  o f  B o a r d  m e m b e r s ,  

t o g e t h e r  w i t h  r e c e n t l y  p r o p o s e d  l e g i s l a t i o n  a i m e d  a t  

r e o r g a n i z i n g  B o a r d  m em b e r  r e p r e s e n t a t i o n ,  c h a n g e s  t h e  

c o m p l e x i o n  o f  p l a i n t i f f s '  p o s i t i o n  a g a i n .

PERSONAL USE F I SHERY 

Q u e s t i o n s  o f  t h e  p e r s o n a l  u s e  f i s h e r y  m u s t  b e  d e c i d e d  on  

t h e  b a s i s  o f  s t a t u t o r y  i n t e r p r e t a t i o n  a n d  d u e  p r o c e s s  

s t a n d a r d s .  J u d g e  C a r l s o n ' s  d e c i s i o n  s p e c i f i c a l l y  d i d  n o t  

c o n s i d e r  a n y  r e c o r d  o f  t h e  B o a r d ' s  p e r s o n a l  u s e  h e a r i n g s  a n d  

t h o s e  r e c o r d s  w e r e  n o t  a p a r r  o f  t h e  r e c o r d  o n  a p p e a l .  I t  i s  

d e c e i t f u l  t o  s u g g e s t  o r  i m p l y  t h a t  t h e  p e r s o n a l  u s e  f i s h e r y  

i n v o l v e d  o n l y  a n ame  c h a n g e  a n d  m i n o r  s h i f t  i n  l o c a t i o n  o n  t h e  

' u s e  s c a l e . '  T h e  p e r s o n a l  u s e  f i s h e r y  m o v e d  t h e  o r e  1 980 

s u b s i s t e n c e  u s e r s  f r o m  f i r s t  c o n s i d e r a t i o n  t o  l a s t  

c o n s i d e r a t i o n .

THE GJOSUND DEC I S I ON  

I n  r e v i e w i n g  a n d  t r y i n g  t o  d i s c r e d i t  t h e  G j o s u n d  

d e c i s i o n ,  I n t e r v e n o r  r a i s e s  t h e  s p e c t r e  o f  c a t a s t r o p h e  ' t o  t e n s  

o f  t h o u s a n d s  o f  A l a s k a n s  wh o  l i v e  i n  t h e  b u s h . '  T h i s  i s  n o t  

t h e  c a s e  a n d  I n t e r v e n r  m i s i n t e r p r e t s  w h a t  J u d g e  J o n e s  d i d .
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J u d g e  J o n e s  d e f e r r e d  Co t h e  B o a r d ' s  a d o p t i o n  o f  t h e  c r i t e r i a  

b u t  d e t e r m i n e d  t n a t  t h e  c r i t e r i a  ' k i c k  i n 1 w h e n  a p r i o r i t y  

s e l e c t i o n  w a s  n e c e s s a r y .  T h e  c o u r t  f i r s t l y  f o u n d  t h a t  t h e  

p l a i n t i f f s  w e r e  s u o s i s t e n c e  u s e r s  o f  t h e  S o u t h e r n  D i s t r i c t  

s a l m o n  b a s e d  u p o n  t h e  l e g i s l a t i v e  d e f i n i t i o n  a n d  h i s t o r y  o f  u s e  

o f  t h e  G j o s u n d p l a i n t i f f s .  He f  f o u n d  t n a t  t h e

c r i t e r i a  w o u l d  c om e  i n t o  e f f e c t  w he n  a n d  t o  t h e  e x t e n t  t h a t  

j e o p a r d y  t o  t h e  s u s t a i n e d  y i e l d  o f  f i s h  s t o c k s  t o o k  p l a c e  a n d  

t h a t  t h e  c r i t e r i a  w e r e  a p p l i c a b l e  t o  t h e  n e e d  f o r  f u r t h e r  

r e s t r i c t i o n s ,  b a s e d  u p o n  AS 1 6 . 0 5 . 2 5 1 ( b ) ( 1 ) ,  ( 2 ) ,  & ( 3 ) ,  t o

d i s t i n g u i s h  b e t w e e n  d i f f e r e n t  t y p e s  o f  s u b s i s t e n c e  u s e r s .

I t  i f o f f e r e d  t h a t  i f  J u d g e  J o n e s  h a d  d e t e r m i n e d  t h a t  h e  

c o u l d  s u b s t i t u t e  t h e  c o u r t ' s  j u d g m e n t  f o r  t h a t  o f  t h e  3 o a r d  i n  

i n t e r p r e t i n g  t h e  s t a t u t e s ,  (as  t h e  I n t e r v e n o r  a n d  S t a t e  now 

c o n c e d e  i s  t h e  l a w )  t h e n  J u d g e  J o n e s  w o u l d  m o s t  l i k e l y  h a v e  

v o i d e d  t h e  c r i t e r i a  i f  t h e y  w e r e  t o  be  u s e d  t o  e x c l u d e  

p l a i n t i f f s  a s  s u b s i s t e n c e  u s e r s .  J u d g e  J o n e s  f o u n d  t h a t  t h e  

s t a t u t e  w a s  c l e a r  a n d  no  f u r t h e r  c r i t e r i a  w a s  n e e d e d  t o  f i n d  

t h a t  p l a i n t i f f s  w e r e  s u b s i s t e n c e  u s e r s .

C O N C L U S I O N

P l a i n t i f f  a g a i n  a s k s  t h i s  S u p r em e  C o u r t  t o  r e v i e w  t h e  

s u b s i s t e n c e  s t a t u t o r y  s c h e m e  a n d  t h e  s t a t e  l e g i s l a t i v e  r e c o r d  

a n d  i n d e p e n d e n t l y  d e t e r m i n e  i f ,  i n  f a c t ,  t h a t  s c h e m e  wa s  m e a n t  

t o  be  r e s t r i c t i v e ,  n a r r o w i n g  a n d  a s  c o m p l e x  a s  t h e  B o a r d ,
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I n t e r v e n o r ,  a n d  S t a t e  s u g g e s t .  V.’e a l s o  a s k  t h i s  c o u r t  t o  

e x a m i n e  h o w ,  w h e n  a n d  w h e r e  1 r u r a l n e s s ' e n t e r s  i n t o  a n y  o f  t h e  

l e g i s l a t i v e  e n a c t m e n t s  o r  B o a r d  d e l i b e r a t i o n s  t o  t h e  p o i n t  

w h e r e  p l a i n t i f f s  w e r e  p u t  o n  n o t i c e  o f  a r u r a l  p r e r e q u i s i t e  f o r  

s u b s i s t e n c e  i n c l u s i o n .

P l a i n t i f f s  o f f e r  t h a t  t h e y ,  i n  t h e i r  c o m m u n i t y  a n d  

t o g e t h e r  w i t h  t h e i r  f a m i l i e s ,  r e s i d e  n e a r ,  a n d  h a v e  b e e n  

s u b s i s t e n c e  f i s h i n g  i n  a n d  a r o u n d  C o o k  I n l e t  f o r  p e r i o d s  o f  

t i m e  up t o  50 y e a r s .  T h e y  l i v e  i n  t h e  a r e a  a n d  a r e  t h e  p e r s o n s  

i n t e n d e d  t o  b e  i n c l u d e d  u n d e r  s u b s i s t e n c e  u s e  b y  t h e  

l e g i s l a t u r e .  We a l s o  c l a i m  t h a t  t h e  c o n v o l u t i o n s  u n d e r t a k e n  t o  

e x c l u d e  p l a i n t i f f s  f a t a l l y  t a i n t s  t h e  B o a r d ' s  a c t i o n s  r e g a r d i n g  

t h e  Co o k  I n l e t  s u b s i s t e n c e  f i s h e r y .

P l a i n t i f f s  s u b m i t  t h a t  t h e  B o a r d  h a s  v i o l a t e d  t h e  e q u a l  

p r o t e c t i o n  a n d  d u e  p r o c e s s  r i g h t s  o f  t h e  p l a i n t i f f s .

We r e q u e s t  t h i s  c o u r t  t o  m a k e  s u c h  f i n d i n g s  a n d  t o  o r d e r  

t h a t  t h e  p l a i n t i f f s '  u s e  o f  t h e  s a l m o n  m o v i n g  i n  a n d  t h r o u g h  

K a c h em a k  B a y  a n d  C o o k  I n l e t  i s  a s u b s i s t e n c e  u s e  a s  i n t e n d e d  b y  

t h e  S t a t e  l e g i s l a t u r e .

S I GNED  AND DATED t h i s

 LJW -.V VV ,/—
M a r t i n  F r i e a m a n

, 1 9 8 4 .
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R e p .  No. 16, 9 5 t h  C o n g . ,  1st S e s s .  2 7 3  ( 1 9 7 7 ) .................  33

- v i  -



AUTHORITIES PR INC IPALLY  RELIED UPON
S t a t e  C o n s t i t u t i o n a l  P r o v i s i o n s

A l a s k a  C o n s t ,  art. I, § 1, cl. 2 (in p e r t i n e n t  p a rt)

t h a t  a l l  p e r s o n s  a r e  e q u a l  a n d  e n t i t l e d  to e q u a l  
r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  the 
law; ...

A l a s k a  C o n s t ,  art. I, § 7 (in p e r t i n e n t  p a rt)

No p e r s o n  s h a l l  b e  d e p r i v e d  o f  life, l i b e r t y ,  o r  
p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  law.

A l a s k a  C o n s t ,  art. V I I I ,  § 17

U N I F O R M  A P P L I C A T I O N .  L a w s  a n d  r e g u l a t i o n s  g o v e r n ­
ing the u s e  o r  d i s p o s a l  of  n a t u r a l  r e s o u r c e s  s h a l l  
a p p l y  e q u a l l y  to a l l  p e r s o n s  s i m i l a r l y  s i t u a t e d  
w i t h  r e f e r e n c e  to t h e  s u b j e c t  m a t t e r  a n d  p u r p o s e  
to b e  s e r v e d  b y  t h e  l a w  or  r e g u l a t i o n .

F e d e r a l  S t a t u t e s

16 U . S . C .  § 3 1 1 3

D E F I N I T I O N S .  A s  u s e d  in  this A c t ,  the t e r m  " s u b­
s i s t e n c e  u s e s "  m e a n s  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s  b y  r u r a l  A l a s k a  r e s i d e n t s  o f  w i l d ,  r e n e w a b l e  
r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p­
t i o n  as f o o d ,  s h e l t e r ,  f u el, c l o t h i n g ,  to o l s ,  or  
t r a n s p o r t a t i o n ;  f o r  t h e  m a k i n g  a n d  s e l l i n g  o f  
h a n d i c r a f t  a r t i c l e s  o u t  o f  n o n e d i b l e  b y p r o d u c t s  of 
f i s h  a n d ' W i l d l i f e  r e s o u r c e s  t a k e n  f o r  p e r s o n a l  or  
f a m i l y  c o n s u m p t i o n ;  f o r  b a r t e r ,  o r  s h a r i n g  f o r  
p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  a n d  f o r  c u s t o m a r y  
t r a d e .  F o r  the p u r p o s e s  o f  t h i s  s e c t i o n ,  the 
t e r m

(1 ) " f a m i l y "  m e a n s  a l l  p e r s o n s  r e l a t e d  by  
b l o o d ,  m a r r i a g e ,  o r  a d o p t i o n ,  o r  a n y  p e r s o n  l i v i n g  
w i t h i n  t h e  h o u s e h o l d  o n  a p e r m a n e n t  b a s i s ;  a n d

(2 ) " b a r t e r "  mear.s the e x c h a n g e  o f  f i s h  or 
w i l d l i f e  o r  t h e i r  p a r t s ,  t a k e n  f o r  s u b s i s t e n c e  

u s e s  --



(A) f o r  o t h e r  f i s h  o r  g a m e  o r  t h e i r
p a r t s ; o r

(B) f o r  o t h e r  f o o d  o r  f o r  n o n e d i b l e
i t e m s  o t h e r  t h a n  m o n e y  if t h e  e x c h a n g e  is o f  
a l i m i t e d  a n d  n o n c o m m e r c i a l  n a t u r e .

Se c .  70 3 ,  H . R .  39, 9 5 t h  C o n g . ,  2d. S e s s .  ( 1 9 7 8 )  ( t h e  v e r s i o n
H . R .  39 p a s s e d  b y  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  i n  1 9 7 8 ) .

A s  u s e d  i n  t h i s  A c t ,  t h e  t e r m  ' ' s u b s i s t e n c e  u s e s "
m e a n s  t h e  n o n c o m m e r c i a l  ( e x c e p t  as p r o v i d e d  u n d e r  
p a r a g r a p h  (2 )) c u s t o m a r y  a n d  t r a d i t i o n a l  u t i l i z a ­
t i o n  w i t h i n  t h e  S t a t e  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  
f o r  —  •

(1 ) d i r e c t  p e r s o n a l  o r  f a m i l y  u s e  f o r  f o o d ,  
s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ;

(2 ) t h e  m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i ­
c l e s  ( i n c l u d i n g  c l o t h i n g ) , b u t  o n l y  o u t  o f  n o n e d i ­
b l e  b y p r o d u c t s  o f  f i s h  a n d  w i l d l i f e  t a k e n - f o r  s u c h  
p e r s o n a l  o r  f a m i l y  u s e ;  o r

(3) c u s t o m a r y  t r a d e ,  b a r t e r ,  o r  s h a r i n g  a m o n g  
s u b s i s t e n c e  u s e r s  f o r  p e r s o n a l  o r  f a m i l y  use.

S t a t e  S t a t u t e s

A S  1 6 . 0 5 . 2 2 1 ( a )

F o r  p u r p o s e s  o f  t h e  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  
o f  t h e  fisiiery r e s o u r c e s  o f  t h e  s t a t e ,  t h e r e  is 
c r e a t e d  t h e  B o a r d  o f  F i s h e r i e s  c o m p o s e d  o f  s e v e n  
m e m b e r s  a p p o i n t e d  b y  t h e  g o v e r n o r ,  s u b j e c t  to c o n ­
f i r m a t i o n  b y  a m a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  l e g­
i s l a t u r e  i n  j o i n t  s e s s i o n .  T h e  a p p o i n t e d  m e m b e r s  
s h a l l  b e  r e s i d e n t s  o f  t h e  s t a t e  a n d  s h a l l  b e  a p ­
p o i n t e d  w i t h o u t  r e g a r d  to p o l i t i c a l  a f f i l i a t i o n  o r  
g e o g r a p h i c a l  l o c a t i o n  o f  r e s i d e n c e .  T h e  c o m m i s ­
s i o n e r  is n o t  a m e m b e r  o f  t h e  B o a r d  o f  F i s h e r i e s ,  
b u t  s h a l l  b e  e x  o f f i c i o  s e c r e t a r y .

A S  1 6 . 0 5 . 2 5 1

R E G U L A T I O N S  O F  T H E  E O A R D  O F  F I S H E R I E S .  (a) T h e  
B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  i t  c o n ­
s i d e r s  a d v i s a b l e  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s ­
t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 )  f o r
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(1 ) s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  r e f u g­
es a n d  s a n c t u a r i e s  in the w a t e r s  o f  the s t a t e  o v e r  
w h i c h  it h a s  j u r i s d i c t i o n ,  s u b j e c t  to t h e  a p p r o v a l  
o f  the l e g i s l a t u r e ;

(2 ) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  
a r e a s  f o r  t h e  t a k i n g  o f  fish;

(3) s e t t i n g  q u o t a s  a n d  b a g  l i m i t s  o n  the 
t a k i n g  of  fish;

(4) e s t a b l i s h i n g  the m e a n s  and m e t h o d s  e m ­
p l o y e d  in t h e  p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  of 
fish;

(5 ) e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  
r e q u i r e m e n t s  f o r  m e a n s  u s e d  in p u r s u i t ,  c a p t u r e  
a n d  t r a n s p o r t  o f  fish;

(6 ) c l a s s i f y i n g  as c o m m e r c i a l  f ish, s p o r t  
f i s h  o r  p r e d a t o r s  or  o t h e r  c a t e g o r i e s  e s s e n t i a l  
f o r  r e g u l a t o r y  p u r p o s e s ;

(7) e n g a g i n g  in b i o l o g i c a l  r e s e a r c h ,  w a t e r ­
s h e d  a n d  h a b i t a t  - . m p r o v e m e n t , f i s h  m a n a g e m e n t ,  
p r o t e c t i o n ,  p r o p a g a t i o n  a n d  s t o c k i n g ;

(8 ) i n v e s t i g a t i n g  a n d  d e t e r m i n i n g  the e x t e n t  
a’ \ e f f e c t  o f  d i s e a s e ,  p r e d a t i o n ,  a n d  c o m p e t i t i o n  
a m j n g  f i s h  in t h e  st a t e ,  e x e r c i s i n g  c o n t r o l  m e a ­
su r e s  c o n s i d e r e d  n e c e s s a r y  to the r e s o u r c e s  of  the 
state;

(9 ) e n t e r i n g  i n t o  c o o p e r a t i v e  a g r e e m e n t s  
w i t h  e d u c a t i o n a l  i r s t i t u t i o n s  a n d  st a t e ,  f e d e r a l ,  
o r  o t h e r  a g e n c i e s  to p r o m o t e  f i s h  r e s e a r c h ,  m a n ­
a g e m e n t ,  - e d u c a t i o n  a n d  i n f o r m a t i o n  a n d  to t r a i n  
p e r s o n s  f o r  f i s h  m a n a g e m e n t ;

(1 0 ) p r o h i b i t i n g  a n d  r e g u l a t i n g  t h e  l i v e  c a p­
ture, p o s s e s s i o n ,  t r a n s p o r t ,  o r  r e l e a s e  o f  n a t i v e  
o r  e x o t i c  f i s h  o r  t h e i r  eggs;

(1 1 ) e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a  a n d  
m e t h o d s  of h a r v e s t  f o r  a q u a t i c  plants-,

(1 2 ) e s t a b l i s h i n g  the t i m e s  a n d  d a t e s  d u r i n g  
w h i c h  the i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  p e r m i t s  
a n d  r e g i s t r a t i o n s  a n d  t h e  t r a n s f e r  of  p e r m i t s  a n d  
r e g i s t r a t i o n s  b e t w e e n  r e g i s t r a t i o n  a r e a s  is a l ­
lowed; h o w e v e r ,  th i s  p a r a g r a p h  d o e s  n o t  a p p l y  to 
p e r m i t s  i s s u e d  o r  t r a n s f e r r e d  u n d e r  A S  16 , 4 3 .

-  i x  -



(1 ) c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  u p o n  t h e

A S  1 6 . 0 5 . 9 4 0 ( 2 2 )  ( p r i o r  to r e n u m b e r i n g ,  A S  1 6 . 0 5 . 9 4 0 ( 1 7 ) )

A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  ( p r i o r  tc r e n u m b e r i n g ,  A S  1 6 . 0 5 . 9 4 0 ( 2 6 ) )

" s u b s i s t e n c e  u s e s "  m e a n s  t h e  c u s t o m a r y  a n d  t r a d i ­
t i o n a l  u s e s  i n  A l a s k a  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  
f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  as f o o d ,  
s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  
f o r  t h e  m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  
o u t  o f  n o n e d i b l e  b y - p r o d u c t s  o f  f i s h  a n d  w i l d l i f e  
r e s o u r c e s  t a k e n  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p ­
tio n ,  a n d  f o r  t h e  c u s t o m a r y  t r a d e ,  b a r t e r  o r  s h a r ­
i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  f o r  t h e

J
(b) T h e  B o a r d  o f  F i s h e r i e s  s h a l l  a d o p t  r e g u l a ­

t i o n s  in  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e ­
d u r e  A c t  (AS 44.,62) p e r m i t t i n g  t h e  t a k i n g  o f  f i s h  |
f o r  s u b s i s t e n c e  u s e s  u n l e s s  t h e  b o a r d  d e t e r m i n e s ,  
i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  }
A c t ,  t h a t  a d o p t i o n  o f  t h e  r e g u l a t i o n s  w i l l  j e o p a r ­
d i z e  o r  i n t e r f e r e  w i t h  t h e  m a i n t e n a n c e  o f  f i s h  *
s t o c k s  o n  a s u s t a i n e d - y i e l d  b a s i s .  W h e n e v e r  it is 
n e c e s s a r y  to r e s t r i c t  t h e  t a k i n g  o f  f i s h  to a s s u r e  
t h e  m a i n t e n a n c e  o f  f i s h  s t o c k s  o n  a s u s t a i n e d -  I
y i e l d  b a s i s ,  o r  to a s s u r e  t h e  c o n t i n u a t i o n  o f  s u b ­
s i s t e n c e  u s e s  o f  s u c h  r e s o u r c e s ,  s u b s i s t e n c e  u s e  j
s h a l l  b e  t h e  p r i o r i t y  u s e .  If f u r t h e r  r e s t r i c t i o n  [
is n e c e s s a r y ,  t h e  b o a r d  s h a l l  e s t a b l i s h  r e s t r i c ­
t i o n s  a n d  l i m i t a t i o n s  o n  a n d  p r i o r i t i e s  f o r  t h e s e  ?
c o n s u m p t i v e  u s e s  o n  t h e  b a s i s  o f  t h e  f o l l o w i n g  •• 
c r i t e r i a :  4

fc
r e s o u r c e  as t h e  m a i n s t a y  o f  o n e ' s  l i v e l i h o o d ;  t>

(2 ) l o c a l  r e s i d e n c y ;  a n d  |

V
(3) a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

Sec. 4, ch. 1 3 1 ,  S L A  1 9 6 0  ( f o r m e r l y  A S  1 6 . 0 5 . 9 4 0 ( 1 7 ) )  \

" S u b s i s t e n c e  f i s h i n g " :  t h e  t a k i n g ,  f i s h i n g  f o r  o r
p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  ?
r e s o u r c e s  f o r  p e r s o n a l  u s e  a n d  n o t  f o r  s a l e  o r  £
b a r t e r ,  w i t h  g i l l  n e t ,  s e i n e ,  f i s h  w h e e l ,  l o n g
l i n e ,  o r  o t h e r  m e a n s  as d e f i n e d  b y  the B o a r d .  £

i*

fi
" s u b s i s t e n c e  f i s h i n g "  m e a n s  t h e  t a k i n g ,  f i s h i n g  t

fo r ,  o r  p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  
f i s h e r i e s  r e s o u r c e s  f o r  s u b s i s t e n c e  u s e s  w i t h  g i l l  
n e t ,  s e i n e ,  f i s h  w h e e l ,  l i n e  l i n e ,  o r  o t h e r  m e a n s  
d e f i n e d  b y  t h e  B o a r d  o f  F i s h e r i e s .

-  x  -
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p u r p o s e s  o f  t h i s  p a r a g r a p h ,  " f a m i l y "  m e a n s  a l l  
p e r s o n s  r e l a t e d  b y  b l o o d ,  m a r r i a g e ,  or a d o p t i o n ,  
a n d  a n y  p e r s o n  l i v i n g  w i t h  the h o u s e h o l d  o n  the 
p e r m a n e n t  b a s i s .

A S  4 4 . 6 2 . 3 1 0 ( a )

A l l  m e e t i n g s  o f  a l e g i s l a t i v e  b o d y ,  o f  a b o a r d  o f  
r e g e n t s ,  o r  o f  a n  a d m i n i s t r a t i v e  b o d y ,  b o a r d ,  c o m­
m i s s i o n ,  c o m m i t t e e ,  s u b c o m m i t t e e ,  a u t h o r i t y ,  c o u n­
c i 1 a g e n c y ,  or- o t h e r  o r g a n i z a t i o n ,  i n c l u d i n g  s u b­
o r d i n a t e  u n i t s  o f  t h e  a b o v e  g r o u p s ,  o f  the s t a t e  
o r  a n y  o f  its p o l i t i c a l  s u b d i v i s i o n s ,  i n c l u d i n g  
b u t  n o t  l i m i t e d  to m u n i c i p a l i t i e s ,  b o r o u g h s ,  
s c h o o l  b o a r d s ,  a n d  a l l  o t h e r  b o a r d s ,  a g e n c i e s ,  
a s s e m b l i e s ,  c o u n c i l s ,  d e p a r t m e n t s ,  d i v i s i o n s ,  b u ­
re a u s ,  c o m m i s s i o n s  o r  o r g a n i z a t i o n s ,  a d v i s o r y  or  
o t h e r w i s e ,  o f  t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  s u p ­
p o r t e d  in w h o l e  o r  in p a r t  b y  p u b l i c  m o n e y  o r  a u ­
t h o r i z e d  to s p e n d  p u b l i c  m o n e y ,  a r e  o p e n  to the 
p u b l i c  e x c e p t  as o t h e r w i s e  p r o v i d e d  b y  th i s  s e c­
tion. E x c e p t  w h e n  v o i c e  v o t e s  a r e  a u t h o r i z e d ,  the 
v o t e  s h a l l  b e  c o n d u c t e d  i n  s u c h  a m a n n e r  t h a t  the 
p u b l i c  m a y  k n o w  the v o t e  of  e a c h  p e r s o n  e n t i t l e d  
to v o t e .  T h i s  s e c t i o n  d o e s  n o t  a p p l y  to a n y  v o t e s  
r e q u i r e d  to b e  t a k e n  to o r g a n i z e  t h e  a f o r e - m e n -  
t i o n e d  b o d i e s .

A S  4 4 . 6 2 . 3 1 0 ( f )

A c t i o n  t a k e n  c o n t r a r y  to th i s  s e c t i o n  is v oid.

S t a t e  R e g u l a t i o n s

5 A A C  0 1 . 5 9 7

C H A R A C T E R I S T I C S  O F  S U B S I S T E N C E  F I S H E R I E S ,
(a) T h e  B o a r d  o f  F i s h e r i e s  f i n d s  t h a t  c e r t a i n  
c u s t o m a r y  a n d  t r a d i t i o n a l  p r a c t i c e s  a n d  p r o c e d u r e s  
a s s o c i a t e d  w i t h  t h e  u t i l i z a t i o n  o f  f i s h  i n  the 
C o o k  I n l e t  A r e a  c a n  b e  u s e d  to i d e n t i f y  s u b s i s­
t e n c e  u s e s .  B a s e d  o n  t e s t i m o n y  to tbe b o a r d ,  the 
f o l l o w i n g  c h a r a c t e r i s t i c s  a r e  t h o s e  t h a t  s h o u l d  b e  
e v a l u a t e d  i n  t h e  i d e n t i f i c a t i o n  o f  s u b s i s t e n c e  
f i s h e r i e s :

(1 ) a l o n g - t e r m ,  s t a b l e ,  r e l i a b l e  p a t t e r n  of 
u s e  a n d  d e p e n d e n c y ,  e x c l u d i n g  i n t e r r u p t i o n  g e n e r­
a t e d  b y  o u t s i d e  c i r c u m s t a n c e s ,  e.g., r e g u l a t o r y  
a c t i o n  o r  f l u c t u a t i o n s  i n  r e s o u r c e  a b u n d a n c e ;

-  x i  -



(2 ) a u s e  p a c t e m  e s t a b l i s h e d  b y  a n  i d e n t i ­
f i e d  c o m m u n i t y ,  s u b c o r a m u n i t y  o r  g r o u p  h a v i n g  p r e ­
p o n d e r a n t  c o n c e n t r a t i o n s  o f  p e r s o n s  s h o w i n g  p a s t  
u s e ;

(3) a u s e  p a t t e r n  a s s o c i a t e d  w i t h  s p e c i f i c
s t o c k s  a n d  s e a s o n s ;

(4) a u s e  p a c t e m  b a s e d  o n  t h e . m o s t  e f f i ­
c i e n t  a n d  p r o d u c t i v e  g e a r  a n d  e c o n o m i c a l  u s e  o f  
t i m e ,  e n e r g y  a n d  m o n e y ;

(5) a u s e  p a t t e r n  o c c u r r i n g  in r e a s o n a b l e
g e o g r a p h i c  p r o x i m i t y  to t h e  p r i m a r y  r e s i d e n c e  o f  
th e  c o m m u n i t y ,  g r o u p  o r  i n d i v i d u a l ;

(6 ) a u s e  p a t t e r n  o c c u r r i n g  in l o c a t i o n s
w i t h  e a s i e s t  a n d  m o s t  d i r e c t  a c c e s s  to the r e ­
s o u r c e s  ;

(7) a u s e  p a t t e r n  w h i c h  i n c l u d e s  a h i s t o r y
o f  t r a d i t i o n a l  m o d e s  o f  h a n d l i n g ,  p r e p a r i n g  a n d  
s t o r i n g  t h e  p r o d u c t  w i t h o u t  p r e c l u d i n g  r e c e n t  
t e c h n o l o g i c a l  a d v a n c e s ;

(8 ) a u s e  p a t t e r n  w h i c h  i n c l u d e s  t h e  i n r e r -
g e n e r a t i o n a l  t r a n s m i s s i o n  o f  a c t i v i t i e s  a n d  
s k i l l s ;

(9) a u s e  p a t t e r n  i n  w h i c h  the e f f o r t  a n d
p r o d u c t s  a r e  d i s t r i b u t e d  o n  a c o m m u n i t y  a n d  f a m i l y  
b a s i s  i n c l u d i n g  t r a d e ,  b a r t e r i n g ,  s h a r i n g  a n d  
g i f t - g i v i n g ;  a n d

( 1 0 ) a u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  on 
s u b s i s t e n c e  t a k i n g  o f  a r a n g e  o f  w i l d  r e s o u r c e s  in 
p r o x i m i t y  to t h e  c o m m u n i t y  o r  p r i m a r y  r e s i d e n c y .

(b) T h e  b o a r d  w i l l  i d e n t i f y  e s t a b l i s h e d  g e o ­
g r a p h i c  c o m m u n i t i e s  w h i c h  m a y  b e  p a r t i c i p a t i n g  in 
a s u b s i s t e n c e  s y s t e m .  T h e  b o a r d  will, t h e n  a p p l y  
a l l  o f  t h e  c h a r a c t e r i s t i c s  i n  (a) o f  t h i s  s e c t i o n  
to t h e  c o m m u n i t i e s  a n d  to s u b c o m m u n i t i e s , g r o u p s  
a n d  i n d i v i d u a l s  w i t h i n  t h e  c o m m u n i t i e s  to d e t e r ­
m i n e  w h i c h  u s e s  a r e  c u s t o m a r y  a n d  t r a d i t i o n a l  a n d  
t h e r e f o r e ,  w h i c h  c o m m u n i t i e s  a r e  e l i g i b l e  f o r  t h e  
s u b s i s t e n c e  p r i o r i t y .

(c) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  a " c o m m u n i t y "  
is g e n e r a l l y  c o n s i d e r e d  to b e  s e v e r a l  h o u s e h o l d s  
o f  f u l l - t i m e  r e s i d e n t s  w h o  a l l  r e s i d e  i n  a s p e c i f ­
ic g e o g r a p h i c  a r e a  b e c a u s e  o f  c o m m o n  i n t e r e s t s .
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T h e  B o a r d  of  F i s h e r i e s  f i n d s  th a t

(1) b e f o r e  Che e n a c t m e n t  o f  the s t a t e ' s  s u b­
s i s t e n c e  p r i o r i t y  l a w  i n  ch. 151, S L A  1978, a n  
i n d i v i d u a l  c o u l d  f u l f i l l  h i s  p e r s o n a l  u s e  n e e d s  
f o r  f i s h  u n d e r  s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s ;

(2 ) the stat°'s s u b s i s t e n c e  p r i o r i t y  l a w  
c h a n g e d  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  in a m a n n e r  
t h a t  n o w  p r e c l u d e s  s o m e  i n d i v i d u a l s  f r o m  p a r t i c i­
p a t i n g  in c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  
f i s h e r i e s  a n d  e f f i c i e n t l y  h a r v e s t i n g  f i s h  for 
t h e i r  p e r s o n a l  use;

(3) t h e r e  p r e s e n t l y  a r e  a r e a s  o f  t h e  s t a t e  
w i t h  h a r v e s t a b l e  s u r p l u s e s  o f  f i s h  i n  e x c e s s  of 
b o t h  s p a w n i n g  e s c a p e m e n t  n e e d s  a n d  p r e s e n t  l e v e l s  
of s u b s i s t e n c e ,  c o m m e r c i a l  a n d  s p o r t  u s e s ;  a n d

(4) it is n e c e s s a r y  to e s t a b l i s h  a n e w  f i s h­
er y  c l a s s i f i e d  as " p e r s o n a l  .ise" b e c a u s e

(A) s i n c e  the s a l e  o f  f i s h  is n o t  a p ­
p r o p r i a t e  or  p e r m i s s i b l e ,  t h i s  f i s h e r y  c a n n o t  
b e  c l a s s i f i e d  as c o m m e r c i a l ;

(B) s i n c e  the u s e  is n o t  a r u r a l  c u s ­
t o m a r y  a n d  t r a d i t i o n a l  u s e  this f i s h e r y  c a n­
n o t  b e  c l a s s i f i e d  as s u b s i s t e n c e ;  a n d

(C) s i n c e  the g e a r  f o r  t h i s  f i s h e r y  is 
o f t e n  d i f f e r e n t  f r o m  t h a t  h i s t o r i c a l l y  a s s o ­
c i a t e d  w i t h  s p o r t  f i s h i n g ,  t h i s  f i s h e r y  
s h o u l d  n o t  b e  c l a s s i f i e d  as a s p o r t  f i s h e r y ,  
to p r e v e n t  c o n f u s i o n  a m o n g  the p u b l i c .

A A C  7 7 . 0 0 1 ( b )

It is t h e  i n t e n t  o f  t h e  b o a r d  t h a t  t h e  t a k i n g  of  
f i s h  u n d e r  5 A A C  77 w i l l  b e  a l l o w e d  w h e n  t h a t  t a k­
ing d o e s  n o t  j e o p a r d i z e  t h e  s u s t a i n e d  y i e l d  o f  a 
r e s o u r c e  a n d  ei.’.her d o e s  n o t  n e g a t i v e l y  i m p a c t  a n  
e x i s t i n g  r e s o u r c e  u s e  o r  is i n  the b r o a d  p u b l i c  
i n t e r e s t .

J O I N T  B O A R D S  O F  F I S H E R I E S  A N D  G A M E  S U B S I S T E N C E  
P R O C E D U R E S .  (a) In a p p l y i n g  a s u b s i s t e n c e  p r i o r ­
ity, the B o a r d  o f  F i s h e r i e s  a n d  the B o a r d  o f  G a m e

A A C  99.010
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w i l l  p r o v i d e  f o r  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  o f  
A l a s k a ' s  f i s h  a n d  g a m e  r e s o u r c e s  a c c o r d i n g  to t h e  
f o l l o w i n g  p r o c e d u r e s :

( 1 ) e a c h  b o f  i w i l l  a s s e s s  t h e  b i o l o g i c a l  
s t a t u s  o f  f i s h  o r  g a m e  r e s o u r c e s  a n d  d e t e r m i n e  
w h e t h e r  a s u r p l u s  m a y  b e  h a r v e s t e d  d u r i n g  a r e g u ­

l a t o r y  y e a r  c o n s i s t e n t  w i t h  the c o n s e r v a t i o n  a n d  
d e v e l o p m e n t  o f  t h e  r e s o u r c e s  o n  t h e  s u s t a i n e d  
y i e l d  p r i n c i p l e  a n d  c o m p a t i b l e  w i t h  t h e  p u b l i c  
i n t e r e s t ;

(2 ) e a c h  b o a r d  w i l l  i d e n t i f y  s u b s i s t e n c e  
u s e s  o f  f i s h  o r  g a m e  r e s o u r c e s , r e c o g n i z i n g  t h a t  
s u b s i s t e n c e  u s e s  a r e  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s  b y  r u r a l  A l a s k a  r e s i d e n t s  f o r  f o o d ,  shelter,- 
f u e l ,  c l o t h i n g ,  t o o l s ,  t r a n s p o r t a t i o n ,  m a k i n g  o f  
h a n d i c r a f t s ,  c u s t o m a r y  t r a d e ,  b a r t e r  a n d  s h a r i n g .

(b) C u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  
b y  r u r a l  A l a s k a  r e s i d e n t s  w i l l  b e  i d e n t i f i e d  b y  
u s e  o f  t h e  f o l l o w i n g  c r i t e r i a :

(1 ) a l o n g - t e r m  c o n s i s t e n t  p a c t e m  o f  u s e ,  
e x c l u d i n g  i n t e r r u p t i o n  b y  c i r c u m s t a n c e s  b e y o n d  t h e  
u s e r ' s  c o n t r o l  s u c h  as r e g u l a t o r y  p r o h i b i t i o n s ;

(2 ) a  u s e  p a t t e r n  r e c u r r i n g  i n  s p e c i f i c  s e a ­
son s  o f  e a c h  y e a r ;

(3) a  u s e  p a t t e r n  c o n s i s t i n g  o f  m e t h o d s  a n d  
m e a n s  o f  h a r v e s t  w h i c h  a r e  c h a r a c t e r i z e d  b y  e f f i ­
c i e n c y  a n d  e c o n o m y  o f  e f f o r t  a n d  c o s t ,  a n d  c o n d i ­
t i o n e d  b y  l o c a l  c i r c u m s t a n c e s ;

(4) the c o n s i s t e n t  h a r v e s t  a n d  u s e  o f  f i s h  
o r  g a m e  ' w h i c h  is n e a r ,  o r  r e a s o n a b l y  a c c e s s i b l e  
f r om, t h e  u s e r ' s  r e s i d e n c e ;

(5) t h e  m e a n s  o f  h a n d l i n g ,  p r e p a r i n g ,  p r e ­
s e r v i n g ,  a n d  s t o r i n g  f i s h  o r  g a m e  w h i c h  h a s  b e e n  
t r a d i t i o n a l l y  u s e d  b y  p a s t  g e n e r a t i o n s ,  b u t  n o t  
e x c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s  w h e r e  a p ­
p r o p r i a t e ;

(6 ) a u s e  p a t t e r n  w h i c h  i n c l u d e s  t h e  h a n d i n g  
d o w n  o f  k n o w l e d g e  o f  f i s h i n g  o r  h u n t i n g  s k i l l s ,  
v a l u e s  a n d  l o r e  f r o m  g e n e r a t i o n  to g e n e r a t i o n ;

(7) a u s e  p a t t e r n  i n  w h i c h  t h e  h u n t i n g  o r  
f i s h i n g  e f f o r t  o r  t h e  p r o d u c t s  o f  t h a t  e f f o r t  a r e  
d i s t r i b u t e d  o r  s h a r e d  a m o n g  o t h e r s  w i t h i n  a

- x i v  -



d e f i n a b l e  c o m m u n i t y  o f  p e r s o n s ,  i n c l u d i n g  c u s t o m­
ar y  t r a d e ,  b a r t e r ,  s h a r i n g ,  a n d  g i f t - g i v i n g ;  c u s ­
t o m a r y  t r a d e  m a y  i n c l u d e  l i m i t e d  e x c h a n g e s  f o r  
cash, b u t  d o e s  n o t  i n c l u d e  s i g n i f i c a n t  c o m m e r c i a l  
e n t e r p r i s e s ;  a c o m m u n i t y  m a y  i n c l u d e  s p e c i f i c  v i l ­
la g e s  o r  towns, w i t h  a h i s t o r i c a l  p r e p o n d e r a n c e  of 
s u b s i d e n c e  u s e r s ,  a n d  e n c o m p a s s e s  i n d i v i d u a l s ,  
f a m i l i e s ,  o r  g r o u p s  w h o  in f a c t  m e e t  t h e  c r i t e r i a  
d e s c r i b e d  i n  th i s  s u b s e c t i o n ;  a n d

(8 ) a u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  
f o r  s u b s i s t e n c e  p u r p o s e s  u p o n  a w i d e  d i v e r s i t y  o f  
the f i s h  a n d  g a m e  r e s o u r c e s  o f  a n  a r e a ,  a n d  w h i c h  
p r o v i d e s  s u b s t a n t i a l  e c o n o m i c ,  c u l t u r a l ,  s o c i a l ,  
a n d  n u t r i t i o n a l  e l e m e n t s  o f  the s u b s i s t e n c e  u s e r ' s  
life.

(c) A f t e r  i d e n t i f y i n g  s u b s i s t e n c e  u s e s  b a s e d  
u p o n  the c r i t e r i a  s e t  o u t  in (b) of  t h i s  s e c t i o n ,  
e a c h  b o a r d  w i l l  d e t e r m i n e  t h e  a p p r o x i m a t e  a m o u n t  
o f  f i s h  o r  g a m e  n e c e s s a r y  to p r o v i d e  f u l l y  f o r  
r e a s o n a b l e  o p p o r t u n i t i e s  to e n g a g e  in  t h e s e  c u s ­
t o m a r y  a n d  t r a d i t i o n a l  u s e s .

(d) E a c h  b o a r d  w i l l  a d o p t  r e g u l a t i o n s  t h a t  p r o ­
v i d e  a n  o p p o r t u n i t y  f o r  t h e  s u b s i s t e n c e  t a k i n g  o f  
f i s h  o r  g a m e  r e s o u r c e s  in  a m o u n t s  s u f f i c i e n t  to 
p r o v i d e  f o r  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  
i d e n t i f i e d  i n  (b) o f  t h i s  s e c t i o n ,  a n d  c o n s i s t e n t  
w i t h  s o u n d  c o n s e r v a t i o n  a n d  m a n a g e m e n t  p r a c t i c e s .  
In n o  i n s t a n c e  m a y  t h e  s u b s i s t e n c e  t a k i n g  j e o p a r ­
d i z e  or  i n t e r f e r e  w i t h  t h e  m a i n t e n a n c e  o f  a s p e­
c i f i c  f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  o n  a  s u s -  
t a i n e d - y i e l d  b a s i s .

'e) E a c h  b o a r d  w i l l ,  i n  its d i s c r e t i o n ,  a d o p t  
r e g u l a t i o n s  t h a t  p r o v i d e  a n  o p p o r t u n i t y  f o r  
n o n - s u b s i s t e n c e  u s e s  o f  t h e  r e s o u r c e ,  to the e x ­
ten t  t h a t  t h e  n o n - s u b s i s t e n c e  u s e s  do n o t  j e o p a r ­
d i z e  or  i n t e r f e r e  w i t h  t h e  c o n s e r v a t i o n  a n d  d e v e l ­
o p m e n t  o f  f i s h  o r  g a m e  r e s o u r c e s  o n  a s u s t a i n e d  
y i e l d  b a s i s ,  o r  w i t h  t h e  o p p o r t u n i t y  f o r  t a k i n g  
t h e s e  r e s o u r c e s  f o r  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b ­
s i s t e n c e  u s e s  as p r o v i d e d  in (d) of th i s  s e c t i o n .

(f) W h e n  c i r c u m s t a n c e s  s u c h  as i n c r e a s e d  n u m ­
b e r s  of  u s e r s ,  w e a t h e r ,  p r e d a t i o n ,  or loss, o f  h a b ­
it a t  m a y  j e o p a r d i z e  t h e  s u s t a i n e d  y i e l d  o f  a f i s h  
s t o c k  o r  g a m e  p o p u l a t i o n ,  e a c h  b o a r d  w i l l  e x e r c i s e  
a l l  p r a c t i c a l  o p t i o n s  f o r  r e s t r i c t i n g  
n o n - s u b s i s t e n c e  h a r v e s t  b e f o r e  s u b s i s t e n c e  u s e s  
a r e  r e s t r i c t e d .  I f  a l l  a v a i l a b l e  r e s t r i c t i o n s  f o r



n o n - s u b s i s t e n c e  u s e s  h a v e  b e e n  i m p l e m e n t e d  a n d  
f u r t h e r  r e s t r i c t i o n s  a r e  n e e d e d ,  e a c h  b o a r d  w i l l  
r e d u c e  t h e  t a k e  f o r  s u b s i s t e n c e  u s e s  i n  a  s e r i e s  
o f  g r a d u a t e d  s t e p s ,  b y  g i v i n g  m a x i m u m  p r o t e c t i o n  
to s u b s i s t e n c e  u s e r s  w h o

(1 ) l i v e  c l o s e s t  to t h e  r e s o u r c e ;

(2 ) h a v e  t h e  f e w e s t  a v a i l a b l e  a l t e r n a t i v e
r e s o u r c e s ; a n d

(3) h a  a t h e  g r e a t e s t  c u s t o m a r y  a n d  d i r e c t
d e p e n d e n c e  u p o n  t h e  r e s o u r c e .

;g) I n  'no e v e n t ,  h o w e v e r ,  w i l l  a b o a r d  a l l o w  
u s e s  w h i c h  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  the- 
c o n s e r v a t i o n  a n d  m a n a g e m e n t  o f  f i s h  s t o c k s  o r  g a m e  
p o p u l a t i o n s  o n  a s u s t a i n e d - y i e l d  b a s i s .
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I. J U R I S D I C T I O N A L  S T A T E M E N T  

T h i s  is a c o n s o l i d a t e d  a p p e a l  f r o m  two t h i r d  j u d i c i a l  

d i s t r i c t  s u p e r i o r  c o u r t  c a s e s .  T h e  f i n a l  j u d g m e n t s  in M a d i s o n , 

et al. v. A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  A l a s k a  B o a r d  of 

F i s h e r i e s , 3 K N - 8 1 - 5 4 2  C i v i l  ( h e r e i n a f t e r ,  " M a d i s o n " ) ,  w e r e

e n t e r e d  o n  M a r c h  5, 1 9 8 2  a n d  J a n u a r y  26, 1983, b y  J u d g e  V i c t o r  D. 

C a r l s o n .  T h e  f i n a l  j u d g m e n t  i n  G j o s u n d ,  et al., v. A l a s k a  

D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  e t  a l . , 3 H O - 8 0 - 9 2  C i v i l  a n d  3 H O - 7 7 -  

1 1 0 1 4  H o m e r  ( h e r e i n a f t e r ,  " G j o s u n d " ) , w a s  e n t e r e d  o n  N o v e m b e r  19, 

1982, b y  J u d g e  P a u l  B. J o n e s .  T h i s  c o u r t  h a s  j u r i s d i c t i o n  to 

c o n s i d e r  t h i s  c o n s o l i d a t e d  a p p e a l  p u r s u a n t  to A l a s k a  A p p e l l a t e  

R u l e  202 a n d  A S  2 2 . 0 5 . 0 1 0 .

II. I S S U E S  P R E S E N T E D  F O R  R E V I E W  

T h e  s t a t e  i n t e n d s  to a d d r e s s  t h e  i s s u e s  r a i s e d  i n  t h i s  

a p p e a l  in the c o n t e x t  o f  .he f o l l o w i n g  q u e s t i o n s :  1_/

1. In  e n a c t i n g  t h e  s u b s i s t e n c e  law, d i d  t h e  l e g i s l a­

t u r e  i n t e n d  " s u b s i s t e n c e  f i s b i n g "  to m e a n  f i s h i n g  b y  i n d i v i d u a l s  

w h o  r e s i d e  in r u r a l  a r e a s  o f  t h e  s t a t e  w h i c h  h i s t o r i c a l l y  h a v e
t .

b e e n  d e p e n d e n t  u p o n  h u n t i n g  a n d  f i s h i n g  as a s i g n i f i c a n t  c h a r a c­

t e r i s t i c  o f  the s o c i a l  a n d  e c o n o m i c  l i f e  o f  t h e  a r e a ,  r a t h e r  t h a n

1J  P l a i n t i f f s  l i s t  s e v e n  q u e s t i o n s  i n  t h e i r  s t a t e m e n t  o f  i s s u e s ,  
b u t  t h e  b r i e f i n g  i n  t h e i r  a r g u m e n t  s e c t i o n s  do e s  -not e n t i r e l y  
a d h e r e  to t h o s e  s e v e n  q u e s t i o n s ,  n o r  to the a r g u m e n t  h e a d i n g s .  
T h e  s t a t e  s u b m i t s  t h a t  i t s  l i s t  o f  q u e s t i o n s  s u b s u m e s  a l l  i s s u e s  
p l a i n t i f f s  r a i s e  a n d  b r i e f  f r o m  t h e i r  a p p e a l  i n  M a d i s o n , as w e l l  
as t h e  i s s u e  t h a t  t h e  s t a t e  is a p p e a l l i n g  i n  G j o s u n d .
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a l l  f i s h i n g  f o r  p e r s o n a l  u s e ?

2. Is t h e  B o a r d  o f  F i s h e r i e s '  d e t e r m i n a t i o n  t h a t  

" s u b s i s t e n c e  u s e s "  o f  s a l m o n  in C o o k  I n l e t  c a n  b e  i d e n t i f i e d  o n  a 

c o m m u n i t y  b a s i s  b y  t h e  a p p l i c a t i o n  o f  t h e  t e n  c r i t e r i a  i n  5 A A C  

0 1 . 5 9 7  c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  t h e  s u b s i s t e n c e  law, a n d  

r e a s o n a b l e ?

3. D i d  t h e  p r o m u l g a t i o n  i n  D e c e m b e r  1 9 8 1  o f  5 A A C

0 1 . 5 9 7 ,  c o d i f y i n g  t h e  t e n  c r i t e r i a  u s e d  to i d e n t i f y  " s u b s i s t e n c e  

u s e s "  o f  s a l m o n  in  C o o k  I n l e t  m o o t  a v i o l a t i o n  o f  t h e  p u b l i c  

m e e t i n g s  l a w  w h i c h  o c c u r r e d  w h e n  t h e  c r i t e r i a  w e r e  f i r s t  f o r m u ­

l a t e d  i n  D e c e m b e r  1 9 8 0 ?

4. Is t h e  B o a r d  o f  F i s h e r i e s  a u t h o r i z e d  b y  A S  1 6 . 0 5 . -  

2 5 1 ( b )  to i d e n t i f y  " s u b s i s t e n c e  u s e s "  o f  s a l m o n  in C o o k  I n l e t  i n  

o r d e r  t h a t  o n l y  f i s h i n g  f o r  t h o s e  u s e s  w i l l  b e  p r o v i d e d  f o r  as 

" s u b s i s t e n c e  f i s h i n g , "  r e g a r d l e s s  o f  t h e  b i o l o g i c a l  s t a t u s  o f  t h e  

t a r g e t  s t o c k s ?

5. A r e  t h e  c l a s s i f i c a t i o n s  d e t e r m i n e d  b y  t h e  t e n  

c r i t e r i a  o f  i n d i v i d u a l s  e l i g i b l e  a n d  i n d i v i d u a l s  i n e l i g i b l e  to 

p a r t i c i p a t e  i n  " s u b s i s t e n c e ,  f i s h i n g "  i n  C o o k  I n l e t  a r e a s o n a b l e  

m e a n s  to a c c o m p l i s h  a l e g i t i m a t e  s t a t e  p u r p o s e ?

6 . Is t h e  B e a r d  o f  F i s h e r i e s  a u t h o r i z e d  b y  A S  1 6 . 0 5 . -  

2 5 1 ( a )  to e s t a b l i s h e d  " p e r s o n a l  u s e  f i s h i n g "  as a c a t e g o r y  f o r  

r e g u l a t o r y  o u r p o s e s ?

/. H a s  t h e  F o a r d  o f  F i s h e r i e s  t r e a t e d  p l a i n t i f f s

f a i r l y  b y  n o t  a u t h o r i z i n g  " s u b s i s t e n c e  f i s h i n g "  o p p o r t u n i t i e s  f o r  

t h e m ,  b u t  i n s t e a d  a u t h o r i z i n g  " p e r s o n a l  u s e  f i s h i n g " ?
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I I I .  STATEMENT OF THE CASE

T h i s  a p p e a l  in  its m o s t  g e n e r a l  p e r s p e c t i v e  is a b o u t  

f i s h i n g .  M o r e  p a r t i c u l a r l y ,  a b o u t  the d i f f e r e n t  k i n d s  o f  f i s h i n g  

t h a t  o c c u r  in the w a t e r s  a n d  t r i b u t a r i e s  o f  C o o k  Inlet. " C o m m e r­

c i a l  f i s h i n g "  is d e f i n e d  as f i s h i n g  f o r  p r o f i t ;  " s p o r t  f i s h i n g "  

is d e f i n e d  as t a k i n g  f i s h  f o r  p e r s o n a l  use, p r i m a r i l y  b y  h o o k  a n d  

line. A S  1 6 . 0 5 . 9 4 0 ( 5 )  a n d  (21). B e f o r e  1978, " s u b s i s t e n c e  

f i s h i n g "  w a s  d e f i n e d  as t a k i n g  f i s h  f o r  p e r s o n a l  use, w i t h ,  a m o n g  

o t h e r  g e a r ,  g i l l  n e t s .  Sec. 4, ch. 131, S L A  1960. A l l  t h r e e

k i n d s  o f  f i s h i n g  o c c u r  i n  C o o k  Inlet. T h e s e  l a w s u i t s  a r o s e

b e c a u s e  the l e g i s l a t u r e  i n  1 9 7 8  n a r r o w e d  the d e f i n i t i o n  of  

" s u b s i s t e n c e  f i s h i n g . "

T h e  A l a s k a  B o a r d  o f  F i s h e r i e s  ( " b o a r d " )  is e s t a b l i s h e d  

in  A S  1 6 . 0 5 . 2 2 1 ( a )  to p r o m o t e  t h e  " c o n s e r v a t i o n  a n d  d e v e l o p m e n t "  

o f  s t a t e  f i s h e r i e s .  B e f o r e  1978, t h e  b o a r d  h a d  the d i s c r e t i o n  to 

d e t e r m i n e  w h e t h e r  a n d  h o w  m u c h  o f  a f i s h  s t o c k  s h o u l d  b e  a l l o ­

c a t e d  to v a r i o u s  u s e s .  In A S  1 6 . 0 5 . 2 5 1 ( a ) ,  t h e  l e g i s l a t u r e

de l egated' to t h e  b o a r d  t h e  a u t h o r i t y  to a d o p t  r e g u l a t i o n s  " t h e  

b o a r d  c o n s i d e r s  a d v i s a b l e "  o n  t w e l v e  d i f f e r e n t  s u b j e c t s ,  i n c l u d­

ing  e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a s  a n d  b a g  l i m i t s ,  a n d  

m e t h o d s  a n d  m e a n s .  A S  1 6 . 0 5 . 2 5 1 ( a ) ( 2 ) ,  (3) a n d  (4).

U n d e r  its d i s c r e t i o n a r y  a u t h o r i t i e s ,  in 19 7 7  t h e  b o a r d  

a d o p t e d  a s a l m o n  m a n a g e m e n t  p l a n  f o r  u p p e r  C o o k  I n l e t  to a d d r e s s  

the a n n u a l  a l l o c a t i o n  c o n t r o v e r s y  i n v o l v i n g  s p o r t  f i s h i n g  a n d  

c o m m e r c i a l  f i s h i n g .  T h e  p l a n ,  n o w  5 A A C  2 1 . 3 6 3 ,  r e f l e c t s  the
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b o a r d ' s  d e t e r m i n a t i o n  t h a t  s a l m o n  s t o c k s  w h i c h  n o v a  t h r o u g h  C o o k  

I n l e t  b e t w e e n  J u l y  1 a n d  A u g u s t  15 w o u l d  b e  m a n a g e d  p r i m a r i l y  f o r  

c o m m e r c i a l  u s e s ,  a n d  t h o s e  m o v i n g  t h r o u g h  the i n l e t  b e f o r e  a n d  

a f t e r  t h o s e  d a t e s  w o u l d  b e  m a n a g e d  p r i m a r i l y  f o r  s p o r t  u s e s .  S e e  

K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s s o c i a t i o n  v. S t a t e , 628 

P . 2 d  8 9 7  ( A l a s k a  1 9 8 1 ) .

T h e r e  w a s  n o  n e e d  to a d d r e s s  " s u b s i s t e n c e  f i s h i n g "  in 

C o o k  I n l e t ,  a u t h o r i z e d  as f i s h i n g  w i t h  s e t  g i l l  n e t s  f o r  p e r s o n a l  

u s e ,  i n  t h e  p l a n ,  b e c a u s e  it w a s  v i e w e d  as a m i n i m a l  p r e s e n c e .  

B e t w e e n  1 9 7 1  a n d  1 9 7 7 ,  t h e r e  w e r e  a n  a v e r a g e  o f  o n l y  37 " s u b s i s ­

t e n c e  f i s h i n g "  p e r m i t s  i s s u e d  a n n u a l l y ,  w i t h  a n  a v e r a g e  y e a r l y  

t o t a l  c a t c h  f o r  t h e  f i s h e r y  f o r  t h a t  p e r i o d  o f  405 s a l m o n .  

(G F i l e  4, a t  21) 2/ T h e  a r e a  o p e n  to t h e  " s u b s i s t e n c e  f i s h i n g "  

i n c l u d e d  m o s t  o f  t h e  e a s t  s~.de b e a c h e s  i n  t h e  n o r t h e r n  d i s t r i c t  

a n d  c e n t r a l  d i s t r i c t  ( n e a r  K e n a i )  o f  C o o k  I n l e t  a n d  t h e  n o r t h  

s h o r e  o f  K a c h e m a k  B a y  a n d  t h e  H o m e r  s p i t  i n  t h e  s o u t h e r n  d i s ­

tr i c t ,  a l l  o f  w h i c h  a r e  r e l a t i v e l y  a c c e s s i b l e  b y  r o a d .  

(G F i l e  4, a t  24, 29, a n d  70) 3j

B e t w e e n  1 9 7 8  a n d  1 9 8 0 ,  " s u b s i s t e n c e  f i s h i n g "  e x p e r i ­

e n c e d  s u b s t a n t i a l  g r o w t h  i n  C o o k  I n l e t .  T h i s  w a s  p a r t l y  d u e  to 

c o m m e r c i a l  f i s h e r m e n  o b t a i n i n g  " s u b s i s t e n c e "  p e r m i t s  a f t e r

2/ T h e  M a d i s o n  a n d  G j o s u n d  r e c o r d s  o n  a p o e a l  w i l l  b e  i d e n t i f i e d  
E y  " M "  and'""G". --------

3/ F o r  a m a p  o f  t h e  C o o k  I n l e t  f i s h i n g  d i s t r i c t s ,  s e e  M  F i l e  3, 
e x h i b i t  S.



A u g u s t  15, w h e n  c o m m e r c i a l  f i s h i n g  w a s  p r e c l u d e d  u n d e r  t h e  u p p e r  

C o o k  I n l e t  m a n a g e m e n t  p l a n ,  a n d  p a r t l y  d u e  to i n c r e a s e d  p u b l i c i t y  

a b o u t  the a v a i l a b i l i t y  o f  " s u b s i s t e n c e  f i s h i n g . "  (G F i l e  4, at 

19 a n d  22) T h e  n u m b e r  o f  p e r m i t s  r o s e  in 19 7 8  to 323, a n d  in 

19 7 9  it j u m p e d  to 1,161. In 1980, p e r m i t s  b e g a n  to b e  i s s u e d  o n  

a h o u s e h o l d ,  r a t h e r  t h a n  i n d i v i d u a l ,  b a s i s ,  b u t  s t i l l  the n u m b e r  

o f  p e r m i t s  i n c r e a s e d  to 1,331. T h e  a m o u n t  o f  s a l m o n  h a r v e s t e d  b y  

" s u b s i s t e n c e  f i s h i n g "  i n c r e a s e d  as w e l l ,  to 3 , 7 3 5  f i s h  i n  1978, 

9 , 9 2 3  f i s h  i n  1979, a n d  1 4 , 7 7 5  f i s h  in  1980. (G F i l e  4, a t  21)

O v e r  the s a m e  p e r i o d ,  the b o a r d  i n s t i t u t e d  r e s t r i c t i o n s  

o n  " s u b s i s t e n c e  f i s h i n g . "  T h e  e a s t  s i d e  b e a c h e s  i n  t h e  n o r t h e r n  

a n d  c e n t r a l  d i s t r i c t s  w e r e  closed' to " s u b s i s t e n c e  f i s h i n g , "  

e x c e p t  f o r  a s m a l l  o p e n  s e c t i o n ,  a n d  in t h e  s o u t h e r n  d i s t r i c t ,  

the n o r t h  s h o r e  o f  K a c h e m a k  B a y  a n d  the H o m e r  s p i t  w e r e  c l o s e d .  

(G F i l e  4, at 25, 30 a n d  70) B e g i n n i n g  i n  1980, p e r m i t s  w e r e

i s s u e d  o n  a h o u s e h o l d ,  r'ather t h a n  a n  i n d i v i d u a l ,  b a s i s ,  a n d  the 

l i m i t s  w e r e  m o d i f i e d  f r o m  50 f i s h  p e r  p e r m i t  to 25 f i s h  f o r  h e a d  

o f  t h e  h o u s e h o l d  p l u s  10 a d d i t i o n a l  f i s h  f o r  e a c h  d e p e n d e n t .

(G F i l e  4, at 26, 27 a n d  70) T h e  boar.d a l s o  r e d u c e d  t h e  g e a r

l e n g t h  i n  a l l  t h r e e  d i s t r i c t s  f r o m  t h e  p r e v i o u s l y  a u t h o r i z e d  50 

f a t h o m  t o t a l  to 20 f a t h o m s ,  a n d  f i n a l l y  to 10 f a t h o m s .

(G F i l e  4, a t  26, 27 a n d  70)

In the m e a n w h i l e ,  t h e  A l a s k a  l e g i s l a t u r e  i n  1 9 7 8  h a d  

e n a c t e d  ch. 151, S L A  1978, the s u b s i s t e n c e  law,- w h i c h  m a d e  

i m p o r t a n t  c h a n g e s  in t h e  s t a t u t e s  a u t h o r i z i n g  the b o a r d ' s  a c t i v­

iti e s ,  i n c l u d i n g  t h e  d e f i n i t i o n a l  c h a n g e  w h i c h  b r o u g h t  a b o u t



t h e s e  l a w s u i t s .  T h e  l e g i s l a t u r e  a m e n d e d  t h e  d e f i n i t i o n  of  

" s u b s i s t e n c e  f i s h i n g "  so t h a t  it  n o  l o n g e r  m e a n t  t h e  t a k i n g  of 

f i s h  f o r  p e r s o n a l  u s e  w i t h ,  a m o n g  o t h e r  g e a r ,  g i l l  n e t s .  U n d e r  

t h e  n e w  d e f i n i t i o n ,  " s u b s i s t e n c e  f i s h i” m e a n s  t h e  t a k i n g  of 

f i s h  f o r  ' s u b s i s t e n c e  u s e s , "  w i t h ,  a m o n g  o t h e r  g e a r ,  g i l l  n e t s .  

A S  1 6 . 0 5 . 9 4 0 ( 2 2 ) .  A  d e f i n i t i o n  o f  " s u b s i s t e n c e  uses-" w a s  e s t a b ­

l i s h e d ,  w h i c h  is m o r e  r e s t r i c t i v e  t h a n  s i m p l y  " p e r s o n a l  u s e . "

' [ S u b s i s t e n c e  u s e s ' m e a n s  t h e  c u s t o m a r y  a n d  t r a ­
d i t i o n a l  u s e s  i n  A l a s k a  o f  w i l d ,  r e n e w a b l e  re-' • 
s o u r c e s  r o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  
[ f o r  s p e c i f i e d  p u r p o s e s ]  ...

A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) .  ( E m p h a s i s  a d d e d . )  T h u s ,  u n d e r  t h e  s t a t u t o r y  

d e f i n i t i o n s ,  s i m p l y  f i s h i n g  b y  g i l l  n e t  f o r  p e r s o n a l  u s e  is no 

l o n g e r  ’’s u b s i s t e n c e  f i s h i n g . "  R a t h e r ,  " s u b s i s t e n c e  f i s h i n g "  

w o u l d  b e  t a k i n g  f i s h  w i t h  g i l l  n e t s  f o r  " c u s t o m a r y  a n d  t r a d i t i o n ­

a l  u s e s . "

T h e  s u b s i s t e n c e  l a w  a l s o  r e m o v e d  t h e  b o a r d ' s  d i s c r e t i o n  

to d e t e r m i n e  w h e t h e r  o r  n o t  to a l l o c a t e  s a l m o n  to " s u b s i s t e n c e  

f i s h i n g . "  In  A S  1 6 . 0 5 . 2 5 1 ( b ) ,  t h e  l e g i s l a t u r e  m a n d a t e d  t h a t  the 

b o a r d  a u t h o r i z e  " s u b s i s t e n c e  u s e s , "  u n l e s s  s u s t a i n e d  y i e l d  w o u l d  

b e  j e o p a r d i z e d ,  a n d  a l s o  m a n d a t e d  t h a t  i f  a r e l a t i v e  r e s o u r c e  

s h o r t a g e  o c c u r r e d ,  " s u b s i s t e n c e  u s e s "  w o u l d  b e  t h e  l a s t  to b e  

r e s t r i c t e d .  (T h e  b o a r d  r e t a i n s  i t s  d i s c r e t i o n  u n d e r  A S  1 6 . 0 5 . -  

2 5 1 ( a )  to m a k e  a l l o c a t i o n  d e c i s i o n s  r e g a r d i n g  o t h e r  f i s h i n g  

a c t i v i t i e s . )

A l t h o u g h  t h e  s u b s i s t e n c e  l a w  w a s  e n a c t e d  i n  1 9 7 8 ,  t h e  

b o a r d  d i d  n o t  m o d i f y  i t s  a u t h o r i z a t i o n  o f  " s u b s i s t e n c e  f i s h i n g "  

i n  C o o k  I n l e t  f o r  t h e  1 9 7 9  o r  1 9 8 0  s e a s o n s  i n  r e s p o n s e  to t h e
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law. A s  n o t e d  e a r l i e r ,  the b o a r d  h a d  p r o m u l g a t e d  r e s t r i c t i o n s ,  

b u t  t h e y  w e r e  in r e s p o n s e  to the g r o w t h  o f  w h a t  w a s  s t i l l  b e i n g  

c a l l e d  " s u b s i s t e n c e  f i s h i n g "  i n  C o o k  I n l e t ,  r a t h e r  t h a n  in 

r e s p o n s e  to t h e  n e w  d e f i n i t i o n s  p r o v i d e d  b y  t h e  s u b s i s t e n c e  law.

D u r i n g  the s u m m e r  o f  1980, t h r e e  l a w s u i t s  w e r e  d i r e c t e d  

a t  t h e  b o a r d ' s  a c t i o n s  i n  C o o k  I n l e t ,  a l l  a l l e g i n g  n o n c o m p l i a n c e  

w i t h  the s u b s i s t e n c e  law. 4/ (S e e , G F i l e  3, E x h i b i t  A)

R e a l i z i n g  t h a t  the " s u b s i s t e n c e  f i s h i n g "  t h a t  it w a s  

a u t h o r i z i n g  in C o o k  I n l e t  w a s  s t i l l  s i m p l y  t a k i n g  f i s h  w i t h  set 

g i l l  nets f o r  p e r s o n a l  use, u n d e r  the o l d  s t a t u t o r y  d e f i n i t i o n ,  

in  D e c e m b e r  1 9 8 0  t h e  b o a r d  b e g a n  e x a m i n i n g  t h e  u s e s  o f  s a l m o n  in 

C o o k  I n l e t ,  so t h a t  in the f u t u r e  it w o u l d  a u t h o r i z e  as " s u b s i s­

t e n c e  f i s h i n g "  o n l y  t h a t  s u b s e t  o f  f i s h i n g  f o r  p e r s o n a l  u s e  t h a t  

i n v o l v e d  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s . "  It c o n s i d e r e d  t h e  

r e p o r t  of  t h e  s u b s i s t e n c e  s e c t i o n  (n o w  t h e  d i v i s i o n  o f  s u b s i s­

te n c e )  o f  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  and. G a m e  o n  a y e a r  l o n g  

s t u d y  o n  C o o k  I n l e t ,  w h i c h  d e t a i l e d  t h e  n u m b e r  o f  f i s h  t a k e n ,  

n u m b e r  o f  p e o p l e  p a r t i c i p a t i n g ,  t r e n d s ,  etc. (M F i l e  2, V o l ­

u m e  3, at 1-43) 5/ ' I t  l i s t e n e d  to the e x p l a n a t i o n  o f  t h e  r e s u l t s  

o f  a s u r v e y  t a k e n  b y  t h e  d i v i s i o n  of  s u b s i s t e n c e  o f  C o o k  I n l e t

4/ T h e  t h r e e  c a s e s  w e r e  T y o n e k  v. .laska B o a r d  o f  F i s h e r i e s , 
" J A N - 8 0 - 3 0 7 3 , G j o s u n d  v. A la s k a  D e p a r t m e n t  o r  F i s h  a n d  G a m e , 
3 H O - 8 0 - 9 2  C i v i l  ("the f i r s t  p h a s e  ot t h e  G j o s u n d  c a s e  o n  a p p e a l  
h e r e )  a n d  F r a n c i s  v. A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a me, 
3 0 - 8 0 - 5 4 6  c i v i r :

5/ H e r e i n a f t e r ,  t h e  b o a r d  t r a n s c r i p t s  c o n t a i n e d  in  M  F i l e  2 w i l l  
b e  d e s i g n a t e d  b y  v o l u m e  a n d  p a g e  n u m b e r  a l o n e .
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" s u b s i s t e n c e "  p e r m i t  h o l d e r s .  V o l u m e  3, at 1 0 6 - 1 2 1 .  It w a s  

g i v e n  a h i s t o r y  o f  t e r r i t o r i a l  a n d  s t a t e  " s u b s i s t e n c e "  r e g u l a ­

t i o n s  in  C o o k  I n l e t  b y  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e .  V o l ­

u m e  7, a t  7 - 2 4 .  It a l s o  h e a r d  a p r e s e n t a t i o n s  o n  b e h a l f  o f  

N a t i v e  g r o u p s . 6 /

T h e  l o c a l  a d v i s o r y  c o m m i t t e e s ,  w h i c h  a r e  e s t a b l i s h e d  b y  

t h e  b o a r d  u n d e r  A S  1 6 . 0 5 . 2 6 0 ,  w e r e  a s k e d  to r e p o r t  o n  t h e  u s e s  o f  

r e s o u r c e s  i n  t h e i r  a r e a s .  77 A d d i t i o n a l l y ,  t h e  b o a r d  h e a r d  

t e s t i m o n y  o n  u s e s  o f  r e s o u r c e s  in C o o k  I n l e t  f r o m  at l e a s t  18 

o t h e r  i n d i v i d u a l s ,  m o s t l y  f r o m  s m a l l  a n d  l a r g e  c o m m u n i t i e s  a n d  

i s o l a t e d  a r e a s  o n  t h e  s h o r e s  o f  C o o k  I n l e t ,  b u t  f r o m  a r e a s  

f a r t h e r  a w a y  as w e l l .  8 /

6 / T h e r e  w a s  a r e p o r t  b y  t h e  N o r t h  P a c i f i c  R i m  (a n o n p r o f i t  
iTative c o r p o r a t i o n )  s u b s i s t e n c e  c o o r d i n a t o r ,  e x p l a i n i n g  a s u r v e y  

w h i c h  s h e  h a d  c o n d u c t e d  o f  E n g l i s h  B a y  a n d  P o r t  G r a h a m ' s  u s e  o f  
r e s o u r c e s ,  V o l u m e  7, a t  1 0 4 - 1 1 5 ,  a n d  b y  t h e  p r e s i d e n t  a n d  c h i e f  
o f  t h e  K e n a i t z e  I n d i a n s ,  a c c o m p a n i e d  b y  h i s  r e s o u r c e  a n d  r e s e a r c h  
p e r s o n ,  w h o  a l s o  p r e s e n t e d  t h e  r e s u l t s  o f  t h e i r  i n f o r m a t i o n  
g a t h e r i n g  a c t i v i t y  o n  t h e  u s e  o f  r e s o u r c e s  b y  t h e  K e n a i t z e  

I n d i a n s .  V o l u m e  7, a t  1 7 1 - 2 0 1 .

77 R e p o r t s  w e r e  r e c e i v e d  f r o m  t h e  A n c h o r a g e  c o m m i t t e e ,  V o l u m e  5, 
at  6 6 - 9 2 ,  t h e  S e w a r d  c o m m i t t e e ,  V o l u m e  5, a t  9 3 - 1 0 7 ,  t h e  H o m e r  
c o m m i t t e e ,  V o l u m e  7, a t  3 4 - 6 4 ,  t h e  C e n t r a l  P e n i n s u l a  c o m m i t t e e ,  
V o l u m e  7, a t  7 0 - 7 8 ,  a n d  t h e  P o r t  G r a h a m  c o m m i t t e e ,  V o l u m e  7, at 

8 7 - 9 3 .

8 / T h e  b o a r d  h e a r d  t e s t i m o n y  f r o m  i n d i v i  lals f r o m  N o r t h  K e n a i ,  
V o l u m e  4, a t  7 4 - 9 9 ,  f r o m  t h e  K e n a i  P e n i n s u l a  F i s h e r m e n ' s  
C o o p e r a t i v e ,  V o l u m e  5, a t  2 - 2 6 ,  f r o m  the C o o k  I n l e t  D r i f t  
A s s o c i a t i o n ,  V o l u m e  5, at 2 6 - 3 2 ,  f r o m  T y o n e k  ( t h r e e  w i t n e s s e s ) ,  
V o l u m e  5, a t  5 0 - 6 6 ,  f r o m  t h e  I s a a c  W a l t o n  L e a g u e  a n d  S p o r t s  a n d  
G a m e  P r e s e r v a t i o n  A s s o c i a t i o n ,  V o l u m e  6 , a t  5 6 - 8 1 ,  f r o m  t h e  P a r k s  
H i g h w a y  a r e a ,  V o l m n e  7, at 2-7, f r o m  a c o m m e r c i a l  f i s h e r m a n  f r o m  
B r i s t o l  Ba y ,  V o l u m e  7, at 6 4 - 6 9 ,  f r o m  E n g l i s h  B a y ,  V o l u m e  7, at 
9 3 - 1 0 4 ,  f r o m  t h e  H o m e r  K a c h e m a k  B a y  S u b s i s t e n c e  G r o u p ,  V o l u m e  7,
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T h u s ,  t h e  b o a r d  r e c e i v e d  a m a s s  o f  i n f o r m a t i o n  a b o u t  

the u s e s  o f  s a l m o n  in C o o k  Inlet. T h e  t a s k  r e m a i n e d  to i d e n t i f y  

w h i c h  u s e s  w e r e  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s "  t h a t  m u s t  be 

p r o v i d e d  f o r  u n d e r  the s u b s i s t e n c e  law. In  o r d e r  to f a c i l i t a t e  

t h a t  i d e n t i f i c a t i o n ,  the c h a i r m a n  o f  t h e  b o a r d  a p p o i n t e d  a 

c o m m i t t e e ,  w h i c h  c o n s i s t e d  o f  b o a r d  m e m b e r s  a n d  s t a f f  o f  the 

D e p a r t m e n t  o f  F i s h  a n d  G a m e .  Its m e e t i n g s  w e r e  a n n o u n c e d  at  the 

b o a r d  m e e t i n g s ,  a n d  w e r e  h e l d  d u r i n g  r e c e s s e s  i n  t h e  b o a r d  

m e e t i n g s .  V o l u m e  3, at 1 2 2 - 1 2 6 .

T h i s  c o m m i t t e e  d r a f t e d  t e n  c r i t e r i a  w h i c h  c o u l d  b e  u s e d  

to i d e n t i f y  " s u b s i s t e n c e  u s e s "  o f  s a l m o n  in C o o k  I n l e t ,  a n d  

p r e s e n t e d  t h e m  to the b o a r d  f o r  f u l l  r e v i e w  a n d  c o n s i d e r a t i o n .  

V o l u m e  11, at  2. T h e  b o a r d  g e n e r a l l y  c o n c u r r e d  t h a t  the t e n  

c r i t e r i a  r e s t a t e d  in a m a n a g e a b l e  f r a m e w o r k  w h a t  h a d  b e e n  d i s ­

c u s s e d  i n  t h e  b o a r d  m e e t i n g  d u r i n g  t h e  p r e c e d i n g  t w o  w e e k s .  

V o l u m e  11, at 5. T h e  b o a r d  a n a l y z e d  the p r o p o s e d  t e n  c r i t e r i a  in 

d e t a i l ,  a n d  c o n c l u d e d  t h a t  t h e y  f o r m e d  a c o m m o n  t h r e a d  w h i c h  

c o u l d  b e  u s e d  to i d e n t i f y  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s "  of 

s a L m o n  in  C o o k  Inlet. Volume. 10, a t  8-54. £/ T h e  t e n  c r i t e r i a

a t  1 1 5 - 1 5 5 ,  f r o m  the w e s t  s i d e  o f  C o o k  Inlet, V o l u m e  7, at 
1 5 5 - 1 6 2 ,  f r o m  S e l d o v i a ,  V o l u m e  7, at 2 0 1 - 2 1 1 ,  f r o m  a C o o k  I n l e t  
c o m m e r c i a l  f i s h e r m a n ,  V o l u m e  7, a t  2 1 1 - 2 1 4 ,  f r o m  A n c h o r a g e ,  
V o l u m e  7, at 2 2 4 - 2 2 8 ,  f r o m  a c o m m e r c i a l  f i s h e r m a n ,  V o l u m e  7, at 
2 2 8 - 2 3 7 ,  f r o m  R e s u r r e c t i o n  Bay, V o l u m e  8 , at  9-29, a n d  f r o m  
K e n a i ,  V o l u m e  8 , a t  58-76.

9/ T h e  c o n t e n t s  o f  V o l u m e  11 p r e c e d e  the c o n t e n t s  o f  V o l u m e  10 
c h r o n o l o g i c a l l y ;  this is c l e a r  b e c a u s e  b o t h  c o n t a i n  p r e c e d i n g s  
f r o m  D e c e m b e r  19, 1980, a n d  V o l u m e  10 b e g i n s  at 7 : 0 0  p . m . ,  w h i l e
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w e r e  s e c  o u t  in t h e  f i n d i n g s  a n d  p o l i c y  r e g a r d i n g  s u b s i s t e n c e  

u s e s  o f  C o o k  I n l e t  s a l m o n .  (M F i l e  3, E x h i b i t  H)

T h e  c r i t e r i a  i n c l u d e d  a l o n g  t e r m  p a t t e r n  o f  r e s o u r c e

u s e  b y  a n  i d e n t i f i a b l e  c o m m u n i t y .  S u c h  u s e s  t a r g e t e d  o n  s p e c i f i c

s t o c k s  r e l a t i v e l y  c l o s e  a n d  a c c e s s i b l e  to t h e  c o m m u n i t y .  E f f i ­

c i e n t  a n d  e c o n o m i c a l  m e t h o d s  o f  h a r v e s t  w e r e  u s e d ,  as w e l l  as 

t r a d i t i o n a l  m o d e s  o f  p r e p a r i n g  a n d  s t o r i n g  the h a r v e s t .  S k i l l s  

w e r e  p a s s e d  f r o m  o n e  g e n e r a t i o n  to t h e  n e x t ,  a n d  s h a r i n g . o f  the 

h a r v e s t  p r o d u c t  o c c u r r e d  o n  a c o m m u n i t y  b a s i s .  F i n a l l y ,  t h e r e  

w a s  a r e l i a n c e  o n  a w i d e  r a n g e  o f  r e s o u r c e s .  S e e  5 A A C  0 1 . 5 9 7 .

T h e  c r i t e r i a  h a v e  t h e  e f f e c t  o f  r e s t r i c t i n g  t h e  i d e n t i ­

f i c a t i o n  o f  " s u b s i s t e n c e  u s e s "  o f  C o o k  I n l e t  s t o c k s  to f i s h i n g

w i t h  s e t  g i l l  n e t s  f o r  p e r s o n a l  u s e  b y  r e s i d e n t s  o f  t h e  r u r a l  

c o m m u n i t i e s  a r o u n d  C o o k  I n l e t  w h i c h  h i s t o r i c a l l y  h a v e  b e e n  

d e p e n d e n t  u p o n  h u n t i n g  a n d  f i s h i n g  is a s i g n i f i c a n t  c h a r a c t e r i s ­

t i c  o f  t h e  s o c i a l  a n d  e c o n o m i c  l i f e  o f  t h e  c o m m u n i t y .  (S e e  

u n c h a l l e n g e d  f i n d i n g  o f  f a c t  e n t e r e d  i n  b o t h  M a d i s o n  (M F i l e  1, 

a t  56, 1 10} , a n d  Gj o s u n d  (G F i l e  2, at  258, *! 1 8 ) . )  T h i s

d e t e r m i n a t i o n  w a s  c e r t a i n l y  n o t  a g r e e a o l e  to s o m e  w i t n e s s e s  w h o  

h a d  t e s t i f i e d  to t h e  b o a r d  o n  b e h a l f  vf s p o r t s m e n ' s  g r o u p s .  

T h e s e  w i t n e s s e s  a r g u e d  t h a t  " s u b s i s t e n c e  u s e s "  s h o u l d  e n c o m p a s s  

a l l  p e r s o n a l  u s e  o f  t h e  r e s o u r c e ,  t h e  u l t i m a t e  " u s e "  b e i n g

V o l u m e  11 e n d s  w i t h  a s t a t e m e n t  t h a t  t h e  m e e t i n g  w o u l d  r e c o n v e n e  
a f t e i  d i n n e r  a t  7 : 0 C  p . m .  V o l u m e  10, a t  1, a n d  V o l u m e  11, at 20.
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c o n s u m i n g  the fish. 10 /

In the s> ing 1 9 8 1  m e e t i n g ,  f u r t h e r  t e s t i m o n y  o n  u s e s  

o f  s a l m o n  in C o o k  I n let w a s  r e c e i v e d  f r o m  the C o o k  I n l e t  a r e a  

a d v i s o r y  c o m m i t t e e s .  11/ M u c h  o f  it f a v o r e d  the ten c r i t e r i a ,  

a l t h o u g h  the v i e w  of the e s t i m a t e d  800 p e o p l e  w h o  a t t e n d e d  t h e  

A n c h o r a g e  a d v i s o r y  c o m m i t t e e  m e e t i n g  w a s  t h a t  t-he t e r m  " s u b s i s ­

t e n c e  u s e s "  s h o u l d  a p p l y  t o  a n y  p e r s o n a l  c o n s u m p t i o n  o f  n o n c o m -  

m e r c i a l l y  c a u g h t  fish.

S e v e n  w i t n e s s e s  w e r e  c a l l e d  b y  b o a r d  m e m b e r s .  T w o  

r e p r e s e n t e d  p o l i t i c a l  a n d  s p o r t s m e n ' s  g r o u p s ,  w h i c h  a d v o c a t e d  the 

v i e w  t h a t  a l l  p e r s o n a l  u s e  o f  f i s h  w a s  " s u b s i s t e n c e  u s e . "  1 2 / 

O t h e r  w i t n e s s e s ,  some r e p r e s e n t i n g  a N a t i v e  g r o u p  a n d  a c o m m e r ­

c i a l  f i s h i n g  g r o u p ,  s p o k e  d i r e c t l y  to the t e n  c r i t e r i a ,  a n d  two

1 0 / T h i s  w a s  a d v o c a t e d  i n  t h e  D e c e m b e r  1980 m e e t i n g  b y  a 
r e p r e s e n t a t i v e  of the I s a a c  W a l t o n  L e a g u e  a n d  the S p o r t s  a n d  G a m e  
P r e s e r v a t i o n  A s s o c i a t i o n ,  V o l u m e  6 , at 6 6 - 8 1 ,  a n d  b y  t h e  I s a a c  
W a l t o n  L e a g u e ,  V o l u m e  14, a t  5 0 - 7 8 ,  t h e  S p o r t s  and G a m e  P r e s e r ­
v a t i o n  A s s o c i a t i o n ,  V o l u m e  14, at 7 8 - 9 4 ,  a n d  the A l a s k a  S p o r t s  
C o u n c i l ,  V o l u m e  14, at 9 4 - 1 0 6 .

1 1 / A d v i s o r y  c o m m i t t e e s  t e s t i f y i n g  w e r e  f r o m  Seward, V o l u m e  20, 
at 1 0 2 - 1 1 0 ,  m e n t i o n i n g  t h e  t e n  c r i t e r i a ,  f r o m  E n g l i s h  B a y  a n d  
Port G r a h a m ,  V o l u m e  20, a t  1 1 0 - 1 1 5 ,  p r a i s i n g  the t e n  c r i t e r i a ,  
frotr, H o m e r ,  V o l u m e  20, a t  1 1 5 - 1 2 9 ,  e m p l o y i n g  the ten c r i t e r i a  in 
its a n a l y s i s ,  f r o m  the M a t a n u s k a  V a l l e y ,  V o l u m e  20, at 1 2 9 - 1 3 3 ,  
f r o m  t h e  C e n t r a l  P e n i n s u l a ,  V o l u m e  20, at 1 3 4 - 1 3 8 ,  f r o m  
A n c h o r a g e ,  V o l u m e  20, a t  1 3 8 - 1 5 1 ,  a n d  f r o m  K e n a i / S o l d o t n a ,  
V o l u m e  21, a t  230-232.

12/ T e s t i f y i n g  w e r e  D a l e  B o n d u r a n t , f r o m  A l a s k a n s  f o r  E q u a l  
F i s h i n g  a n d  H u n t i n g ,  V o l u m e  20, a t  1 6 3 - 1 6 8 ,  a n d  S a m  M c D o w e l l ,  
f r o m  the I s a a c  W a l t o n  L e a g u e ,  a n d  the A l a s k a  F i s h e r i e s  R e s o u r c e  
C o m m i t t e e ,  V o l u m e  20, at  1 8 2 - 1 9 1 .

-  1 1  -



o f  c h e  w i t n e s s e s  praised, t h e  c r i t e r i a  a n d  u r g e d  t h e i r  u s e  b y  t h e  

b o a r d .  L3/ A d d i t i o n a l l y ,  e x t e n s i v e  w r i t t e n  c o m m e n t s  w e r e  r e ­

c e i v e d ,  a n d  a l o n g  p e r i o d  o f  t i m e  w a s  a l l o t t e d  f o r  the b o a r d  to 

r e v i e w  t h o s e .  V o l u m e  21, a t  315.

A f t e r  t h o s e  d e l i b e r a t i o n s ,  t h e  b o a r d  a g a i n  e m b r a c e d  t h e  

c r i t e r i a  as a m e c h a n i s m  to  i d e n t i f y  " s u b s i s t e n c e  u s e s "  i n  C o o k  

I n l e t .  V o l u m e  22, at 3 1 8 - 3 3 4  a n d  V o l u m e  29, a t  6-16. T h e  f i n a l  

w o r d i n g  w a s  a d o p t e d  o n  A p r i l  6 , 1 9 8 1 .  (M F i l e  3, E x h i b i t  I)

A t  t h e  s p r i n g  1 9 8 1  m e e t i n g ,  t h e  b o a r d  a p p l i e d  t h e  t e n  

c r i t e r i a  to t h e  u s e s  of  s a l m o n  i n  C o o k  I n l e t ,  a n d  c o n c l u d e d  t h a t  

t h e  u s e s  in T y o n e k ,  E n g l i s h  Ba y ,  a n d  P o r t  G r a h a m  w e r e  " c u s t o m a r y  

a n d  t r a d i t i o n a l  u s e s . "  T h e  b o a r d  a l s o  c o n c l u d e d  that, o n  t h e  

e v i d e n c e  b e f o r e  it, n o  c o m m u n i t i e s  o n  t h e  K e n a i  P e n i n s u l a  ( o t h e r  

t h a n  E n g l i s h  B a y  a n d  P o r t  G r a h a m )  s a t i s f i e d  t h e  c r i t e r i a .  T h e  

b o a r d  d e v e l o p e d  f i n d i n g s  o f  f a c t  r e g a r d i n g  s u b s i s t e n c e  f i s h i n g  in 

C o o k  I n l e t ,  r e f l e c t i n g  t h o s e  d e t e r m i n a t i o n s .  (M F i l e  3, E x h i b ­

it  L)

T h e  b o a r d  w a s  n o t  r e q u i r e d  b y  A S  1 6 . 0 5 . 2 5 1  (b) to 

a u t h o r i z e  t h e  p e r s o n a l  u s e  g i l l  n e t  f i s h i n g  w h i c h  h a d  b e e n  p r e v i ­

o u s l y  a u t h o r i z e d  as " s u b s i s t e n c e  f i s h i n g "  o n  t h e  K e n a i  P e n i n s u l a ,

13/ T e s t i f y i n g  w e r e  C h i e f  A l e x  a n d  Dr. E l i z a b e t h  S h i d u r a ,  o f  t h e  
K e n a i t z e  I n d i a n s ,  V o l u m e  20, a t  1 6 9 - 1 3 1 ,  C h u c k  R o b i n s o n ,  o n  
b e h a l f  o f  t h e  K e n a i t z e  I n d i a n s ,  s p e a k i n g  to t h e  t e n  c r i t e r i a ,  
V o l u m e  21, at  2 7 7 - 3 1 4 ,  D o n  M i t c h e l l ,  s p e a k i n g  o n  h i s  o w n  b e h a l f ,  
V o l u m e  20, a t  1 9 1 - 2 0 1 ;  a n d  V o l u m e  21, a t  2 0 2 - 2 2 8 ,  u r g i n g  the 
b o a r d  tc r a t i f y  t h e  t e n  c r i t e r i a ,  a n d  R o d g e r  P a i n t e r ,  E x e c u t i v e  
D i r e c t o r  o f  the U n i t e d  F i s h e r m e n  o f  A l a s k a ,  V o l u m e  20, at 
1 5 4 - 1 5 9 ,  s p e a k i n g  a p p r o v i n g l y  o f  t h e  t e n  c r i t e r i a .



s i n c e  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s "  h a d  n o t  b e e n  e v i d e n c e d  

th e r e .  T h e  b o a r d  d i d  n o t  a u t h o r i z e  u n d e r  its d i s c r e t i o n a r y

p o w e r s  c o n t a i n e d  in A S  1 6 . 0 5 . 2 5 1 ( a )  a n y  p e r s o n a l  u s e  s e t  g i l l  n e t  

f i s h i n g  on  the K e n a i  P e n i n s u l a  f o r  the 1 9 8 1  s e a s o n .

D u r i n g  the s u m m e r  o f  1981, t h e  G j o s u n d  p l a i n t i f f s  f i l e d  

a " p e t i t i o n "  in the s u p e r i o r  c o u r t  in  H o m e r ,  a n d  t h e  M a d i s o n  

p l a i n t i f f s  f i l e d  a c o m p l a i n t  in the s u p e r i o r  c o u r t  i n  K e n a i .  

(G F i l e  2, at  1-9 a n d  M  F i l e  1, at  1-5) B o t h  l a w s u i t s  c h a l l e n g e d  

the v a l i d i t y  of  the ten c r i t e r i a ,  a l l e g i n g  t h a t  t h e y  w e r e  i n c o n­

s i s t e n t  w i t h  the i n t e n t  o f  the s u b s i s t e n c e  law. A l s o ,  b o t h

l a w s u i t s  a l l e g e d  th a t  t h e r e  h a d  b e e n  p r o c e d u r a l  i r r e g u l a r i t i e s  in

t he a d o p t i o n  o f  the t e n  c r i t e r i a ,  a n d  t h a t  t h e  b o a r d ' s  a c t i o n s  

h a d  v i o l a t e d  p l a i n t i f f s '  d u e  p r o c e s s  a n d  e q u a l  p r o t e c t i o n  r i g h t s .  

G j o s u n d  a d d i t i o n a l l y  a s k e d  t h a t  the' b o a r d  b e  h e l d  in c o n t e m p t .  

T h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  ("AFN") i n t e r v e n e d  as a p a r t y  in 

M a d i s o n . 1 4 /

In D e c e m b e r  1 9 8 1 ,  t h e  v a l i d i t y  o f  the t e n  c r i t e r i a  w a s  

u p h e l d  i n  M a d i s o n , w i t h  t h e  g r a n t i n g  o f  m o t i o n s  f o r  p a r t i a l  

s u m m a r y  j u d g m e n t  f i l e d  b y  t h e  s t a t e  a n d  A F N  on  t h a t  claim. 

(M F i l e  1, a t  4 5 - 4 9 )  T h e  t e n  c r i t e r i a  w e r e  t h e n  c o d i f i e d  i n t o  

the A l a s k a  A d m i n i s t r a t i v e  C o d e  a f t e r  the b o a r d  a d o p t e d  t h e m  a g a i n  

at its D e c e m b e r  19 8 1  m e e t i n g .  5 A A C  0 1 . 5 9 7 .

In M a r c h  1982, t h e  v a l i d i t y  o f  t h e  t e n  c r i t e r i a  as a

_14/ A F N ' s  m o t i o n  to i n t e r v e n e  a n d  the o r d e r  g r a n t i n g  t h e  m o t i o n  
a r e  n o t  a p a r t  of  the r e c o r d  o n  a p p e a l .



m e c h a n i s m  f o r  i d e n t i f y i n g  s u b s i s t e n c e  u s e s  i n  a m a n n e r  i n t e n d e d  

b y  t h e  s u b s i s t e n c e  l a w  w a s  a l s o  u p h e l d  i n  G j o s u n d . (G F i l e  2, at 

2 2 1 - 2 4 5 )  H o w e v e r ,  G j o s u n d  i n e x p l i c a b l y  f u r t h e r  c o n c l u d e d  t h a t  

t h e  b o a r d  c o u l d  n o t  a p p l y  t h e  c r i t e r i a  to i d e n t i f y  w h a t  p e r s o n a l  

u s e  s e t  g i l l  n e t  f i s h i n g  s h o u l d  b e  a u t h o r i z e d  as " s u b s i s t e n c e  

f i s h i n g , "  u n l e s s  i t  w a s  n e c e s s a r y  to do so b e c a u s e  o f  t h e  b i o l o g ­

i c a l  s t a t u s  o f  t h e  t a r g e t  f i s h  s t o c k .

A t  t h e  s p r i n g  1 9 8 2  m e e t i n g ,  t h e  b o a r d  e s t a b l i s n e d  a n e w  

c a t e g o r y  o f  f i s h i n g ,  " p e r s o n a l  u s e  f i s h i n g , "  tc a c c o m m o d a t e  t h o s e  

a c t i v i t i e s  w h i c h  h a d  f o r m e r l y  b e e n  t e r m e d  " s u b s i s t e n c e  f i s h i n g , "  

b u t  w h i c h  c o u l d  n o  l o n g e r  b e  so d e s i g n a t e d  s i n c e  t h e  s u b s i s t e n c e  

l a w  h a d  n a r r o w e d  t h e  d e f i n i t i o n  to o n l y  t h o s e  u s e s  w h i c h  w e r e  

" c u s t o m a r y  a n d  t r a d i t i o n a l . "  5 A A C  7 7 . 0 0 1 .  T h e  b o a r d  s p e c i f i e d  

t h a t  " p e r s o n a l  u s e  f i s h i n g "  w o u l d  n o t  b e  a u t h o r i z e d  if s u s t a i n e d  

y i e l d  w o u l d  b e  j e o p a r d i z e d ,  b u t  o t h e r  t h a n  t h a t  s a f e g u a r d ,  

m a i n t a i n e d  t h e  f l e x i b i l i t y  to a u t h o r i z e  " p e r s o n a l  u s e  f i s h i n g "  

w h e n e v e r  it w o u l d  b e  " i n  t h e  b r o a d  p u b l i c  i n t e r e s t . "  5 A A C  

7 7 . 0 0 1 ( b ) .  T h u s ,  " p e r s o n a l  u s e  f i s h i n g "  j o i n e d  " c o m m e r c i a l  

f i s h i n g "  a n d  " s p o r t  f i s h i n g "  as a c t i v i t i e s  w h i c h  c a n  b e  r e g u l a t e d  

b y  t h e  b o a r d  i n  its d i s c r e t i o n  u n d e r  AS  1 6 . 0 5 . 2 5 1 ( a ) .

A t  t h a t  s a m e  m e e t i n g ,  t h e  b o a r d  t h e n  a u t h o r i z e d  " p e r ­

s o n a l  u s e  f i s h i n g "  o n  t h e  K e n a i  P e n i n s u l a  f o r  t h e  1 9 8 2  s e a s o n .  A  

s o c k e y e  s a l m o n  f i s h e r y  i n  J u n e  w a s  e s t a b l i s h e d  in t h e  c e n t r a l  

d i s t r i c t  ( n e a r  K e n a i ) ,  5 A A C  7 7 . 5 4 7 ,  a n d  a f a l l  c o h o . f i s h e r y  w a s  

e s t a b l i s h e d  in  t h e  s o u t h e r n  d i s t r i c t  ( n e a r  H o m e r ) ,  5A A C  7 7 . 5 4 6 ,  

t h o u g h  t h e  l a t t e r  w a s  s u p e r c e d e d  b y  t h e  s o - c a l l e d  " s u b s i s t e n c e
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f i s h i n g "  a u t h o r i z e d  b y  the c o u r t  in G j o s u n d . T h e  h a r v e s t  l i m i t s  

i m p o s e d  o n  " p e r s o n a l  u s e  f i s h i n g "  in  t h e s e  t w o  l o c a t i o n s  w e r e  

i d e n t i c a l  to t h e  " s u b s i s t e n c e  f i s h i n g "  l i m i t s  p r e v i o u s l y  in 

e f f e c t  f o r  t h o s e  a r e a s .  5 A A C  7 7 . 5 3 0 ( a ) .

In the s p r i n g  o f  1982, the b o a r d ,  t o g e t h e r  w i t h  the 

B o a r d  o f  G a m e ,  j o i n t l y  a d o p t e d  a p r o c e d u r a l  r e g u l a t i o n  w h i c h  

d e s c r i b e s  h o w  " s u b s i s t e n c e  u s e s "  1 1 b e  i d e n t i f i e d  a n d  p r o v i d e d  

f o r  u n d e r  the s u b s i s t e n c e  law. 5 A A C  9 9 . 0 1 0 .  T h e  j o i n t  r e g u l a­

ti o n  c o n t a i n s  e i g h t  c r i t e r i a  w h i c h  a r e  to b e  u s e d  to i d e n t i f y  

" c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s "  t h r o u g h o u t  the 

st a t e ,  a n d  w h i c h  a r e  v e r y  s i m i l a r  to the t e n  c r i t e r i a  at  i s s u e  

h e r e .  5 A A C  y C . u l O ( b ) ,

In A u g u s t  1982, the c o u r t  i n  M a d i s o n  u p h e l d  t h e  a u t h o r­

i t y  o f  t h e  b o a r d  to e s t a b l i s h  a n d  a u t h o r i 2’.e " p e r s o n a l  u s e  f i s h­

in g , "  a n d  d e t e r m i n e d  t h a t  the a u t h o r i z a t i o n  o f  " p e r s o n a l  u s e  

f i s h i n g "  in J u n e  o n  t h e  c o h o  s a l m o n  in the c e n t r a l  d i s t r i c t  o f  

C o o k  I n l e t  w a s  r e a s o n a b l e  a n d  fair, d e s p i t e  t h e  fact t h a t  p l a i n ­

ti f f s  w o u l d  h a v e  p r e f e r r e d  a f a l l  c o h o  f i s h e r y .  T h e  c o u r t  a l s o  

r e f u s e d  to s e c o n d - g u e s s  t h e  b o a r d ' s  d e t e r m i n a t i o n  t h a t  n o n e  of 

t h e  c o m m u n i t i e s  o n  t h e  K e n a i  P e n i n s u l a  m e t  the ten c r i t e r i a .  

I n s t e a d ,  it r e m a n d e d  t h a t  c l a i m  to the b o a r d  w i t h  i n s t r u c t i o n s  to 

c o n s i d e r  a n y  p r o p e r l y  s u b m i t t e d  p r o p o s a l s  to a u t h o r i z e  " s u b s i s­

t e n c e  f i s h i n g "  u n d e r  t h e  t e n  c r i t e r i a  c o n t a i n e d  i n  5 A A C  0 1 . 5 9 7 .  

(M F i l e  4, a t  2 9 3 - 2 9 5 ;  M  F i l e  6 , at 3 6 1 - 3 6 9 )

IV. C O U R S E  O F  P R O C E E D I N G S  IN T H E  T R I A L  C O U R T S  

T h e  s t a t e  a d o p t s  A F N ' s  d e s c r i p t i o n  o f  the p r o c e e d i n g s
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i n  M a d i s o n  a n d  o f  t h e  c o n s o l i d a t i o n .  A l t h o u g h  A F N 1s d e s c r i p t i o n  

o f  t h e  p r o c e e d i n g s  i n  G j o s u n d  is a c c u r a t e ,  s o m e  f u r t h e r  d e t a i l  

m a y  b e  u s e f u l .

O n  M a y  29, 1 9 8 1 ,  t h e  G j o s u n d  p l a i n t i f f s  f i l e d  a " p e t i ­

t i o n "  i n  t h e  s u p e r i o r  c o u r t  i n  K o m e r ,  s e t t i n g  f o r t h  f i v e  c l a i m s

f o r  r e l i e f .  (G F i _  2, a t  1-9) A  p r e l i m i n a r y  i n j u n c t i o n  w a s  

i s s u e d  o n  A u g u s t  4, 1 9 8 1 ,  w h i c h  o r d e r e d  t h e  o p e n i n g  o f  a p e r s o n a l  

u s e  s e t  g i l l n e t  f i s h e r y  i n  t h e  s o u t h e r n  district,, w h i c h  t h e  c o u r t  

t e r m e d  a " s u b s i s t e n c e  f i s h e r y . "  I n  D e c e m b e r  1 9 8 1 ,  p l a i n t i f f s  

m o v e d  f o ^  s u m m a r y  j u d g m e n t  o n  a l l  f i v e  c o u n t s ,  a n d  t h e  s t a t e

m o v e d  f o r  p a r t i a l  s u m m a r y  j u d g m e n t  o n  c o u n t  I, a n d  to d i s m i s s

c o u n t  II as m o o t .  O r a l  a r g u m e n t  o c c u r r e d  o n  t h o s e  m o t i o n s  o n  

F e b r u a r y  16, 1 982. (G F i l e  2, a t  254)

O n  M a r c h  8 , 1 9 8 2 ,  t h e  c o u r t  i s s u e d  a d e c i s i o n  r e s o l v i n g

c o u n t s  I a n d  IV, a n d  p a r t  o f  c o u n t  II. (G F i l e  2, a t  2 2 1 - 2 5 3 )

O n  J u n e  22, 1 9 82, t h e  p a r t i e s  s t i p u l a t e d  to t h e  d i s p o s i t i o n  o f  

c o u n t s  I I I  a n d  V, a n d  t h e  r e m a i n i n g  p a r t  of  c o u n t  II. (M F i l e  6 , 

a t  328)

O n  N o v e m b e r  19, 1 9 8 2 ,  t h e  c o u r t  e n t e r e d  a m e n d e d  f i n d ­

i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  law, a n d  a n  a m e n d e d  f i n a l  j u d g ­

m e n t ,  s e t t i n g  o u t  t h e  d i s p o s i t i o n  o f  a l l  t h e  c o u n t s .  (G F i l e  2,

a t  2 5 4 - 2 6 1  a n d  265, 1 8 ; M  F i l e  6 , at 3 2 3 - 3 3 0 )  T h e  s t a t e  t a s  

g r a n t e d  s u m m a r y  j u d g m e n t  o n  c o u n t  I (t h e  v a l i d i t y  o f  t h e  t e n  

c r i t e r i a ) . P l a i n t i f f s  w e r e  g r a n t e d  s u m m a r y  j u d g m e n t '  o n  c o u n t s  II 

( p r o c e d u r a l  a s p e c t s )  a n d  IV  (the a p p l i c a t i o n  o f  t h e  t e n  c r i t e ­

ri a ) .  T h e  c o u r t  r e f u s e d  to d i s m i s s  c o u n t  II  as m o o t ,  a n d  c o u n t s
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2

I I I  ( c o n t e m p t )  a n d  V  ( s u b s u m e d  b y  c o u n t  IV) w e r e  d i s m i s s e d  

a c c o r d i n g  to the s t i p u l a t i o n .

O n  D e c e m b e r  13, 1982, the s t a t e  f i l e d  a n o t i c e  o f  

a p p e a l  f r o m  the c o u r t ' s  r u l i n g  o n  c o u n t  IV. (G F i l e  2, at 262)

V. A R G U M E N T

A. S u m m a r y

T h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  s u b s i s t e n c e  l a w  c l e a r l y  

i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  to n a r r o w  the d e f i n i t i o n  

o f  " s u b s i s t e n c e  f i s h i n g "  to m e a n  f i s h i n g  b y  i n d i v i d u a l s  w h o  

r e s i d e  in  r u r a l  a r e a s  of t h e  s t a t e  w h i c h  h i s t o r i c a l l y  h a v e  b e e n  

d e p e n d e n t  u p o n  h u n t i n g  a n d  f i s h i n g  as a s i g n i f i c a n t  c h a r a c t e r i s­

tic  of  t h e  s o c i a l  a n d  e c o n o m i c  l i f e  o f  the area. T o  t h e  e x t e n t  

t h a t  t h e r e  is a n y  q u e s t i o n  i n  t h a t  r e g a r d ,  the b o a r d ' s  i n t e r p r e­

t a t i o n  a n d  i m p l e m e n t a t i o n  o f  t h e  s u b s i s t e n c e  law, w h i c h  is 

e n t i t l e d  to s i g n i f i c a n t  w e i g h t ,  r e s o l v e  it.

In c a r r y i n g  o u t  i t s  d e l e g a t e d  r e s p o n s i b i l i t i e s  u n d e r  

t he s u b s i s t e n c e  law, t h e  b o a r d  d e t e r m i n e d  t h a t  " s u b s i s t e n c e  u s e s "  

o f  s a l m o n  in Co.;k I n l e t  c a n  b e  i d e n t i f i e d  o n  a c o m m u n i t y  b a s i s  b y
f  i

t h e  a p p l i c a t i o n  o f  t e n  c r i t e r i a ,  a n d  t h a t  d e t e r m i n a t i o n  is b o t h  

c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  t h e  s u b s i s t e n c e  l a w  a n d  r e a s o n a b l e .

T h e  p r o m u l g a t i o n  b y  the b o a r d  i n  D e c e m b e r  1 9 8 1  of  5 A A C

0 1 . 5 9 7 ,  c o d i f y i n g  t h e  ten c r i t e r i a  u s e d  to i d e n t i f y  " s u b s i s t e n c e  

u s e s "  o f  s a l m o n  i n  C o o k  I n l e t ,  w a s  a s u f f i c i e n t l y  n e w  b e g i n n i n g  

to c u r e  a n d  m o o t  a v i o l a t i o n  o f  the p u b l i c  m e e t i n g s  l a w  w h i c h  

o c c u r r e d  w h e n  t h e  c r i t e r i a  w e r e  f i r s t  f o r m u l a t e d  in  D e c e m b e r  

1980.
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T h e  b o a r d  is a u t h o r i z e d  b y  t h e  s u b s i s t e n c e  l a w  to

i d e n t i f y  " s u b s i s t e n c e  u s e s "  o f  s a l m o n  i n  C o o k  I n l e t  i n  o r d e r  t h a t  

o n l y  f i s h i n g  f o r  t h o s e  u s e s  w i l l  b e  p r o v i d e d  f o r  t h r o u g h  " s u b s i s ­

t e n c e  f i s h i n g , "  r e g a r d l e s s  o f  t h e  b i o l o g i c a l  s t a t u s  o f  t h e  t a r g e t  

s t o c k s .

T h e  c l a s s i f i c a t i o n s  d e t e r m i n e d  b y  t h e  t e n  c r i t e r i a  o f  

i n d i v i d u a l s  e l i g i b l e  a n d  i n d i v i d u a l s  i n e l i g i b l e  to p a r t i c i p a t e  i n  

" s u b s i s t e n c e  f i s h i n g "  in- C o o k  I n l e t  a r e  a r e a s o n a b l e  m e a n s  to 

a c c o m p l i s h  t h e  l e g i t i m a t e  s t a t e  p u r p o s e  f u r t h e r e d  b y  t h e  s u b s i s ­

t e n c e  law.

T h e  b o a r d  is a u t h o r i z e d ,  to e s t a b l i s h  " p e r s o n a l  u s e

f i s h i n g "  as a c a t e g o r y  f o r  r e g u l a t o r y  p u r p o s e s .

I n  n o t  a u t h o r i z i n g  " s u b s i s t e n c e  f i s h i n g "  o p p o r t u n i t i e s

f o r  p l a i n t i f f s ,  b u t  i n s t e a d  a u t h o r i z i n g  " p e r s o n a l  u s e  f i s h i n g "

o p p o r t u n i t i e s ,  t h e  b o a r d  h a s  t r e a t e d  p l a i n t i f f s  f a i r l y .

B . T h e  C r i t e r i a  f o r  I d e n t i f y i n g  " S u b s i s t e n c e  U s e s "  o f  C o o k  
T n l e t  S a l m o n  A r e  C o n s i s t e n t  w i t h  t h e  I n t e n t  o r  c h e  S u b s i s t  
t e n c e  La w ,  a n d  A r e  R e a s o n a b l e

1. S t a n d a r d  o f  r e v i e w

P l a i n t i f f s  a s s e r t  t h a t  t h e  t e n  c r i t e r i a  w h i c h  t h e  b o a r d  

d e v e l o p e d  to i d e n t i f y  " s u b s i s t e n c e  u s e s "  o f  s a l m o n  in  C o o k  I n l e t  

a r e  n o t  c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  t h e  s u b s i s t e n c e  law.

P l a i n t i f f s ’ a r g u m e n t  c a n  b e  s e p a r a t e d  i n t o  t w o  a l t e r n a t i v e s :  

1 ) t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t h e  s c o p e  o f  w h a t  h a d  b e e n  

c a l l e d  " s u b s i s t e n c e  f i s h i n g "  to b e  n a r r o w e d  w h e n  it  c h a n g e d  the 

d e f i n i t i o n  o f  " s u b s i s t e n c e  f i s h i n g "  a n d  e s t a b l i s h e d  t h e  d e f i n i ­

t i o n  o f  " s u b s i s t e n c e  u s e s , "  o r  2 ) t h a t  t h e  l e g i s l a t u r e  d i d  i n t e n d
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to n a r r o w  t h e  s c o p e ,  b u t  t h a t  t h e  b o a r d  h a s  n o t  p r o p e r l y  a c c o m­

p l i s h e d  t h a t  r e s u l t  w i t h  the t e n  c r i t e r i a .

T h e  s t a t e  c o n t e n d s  t h a t  the 1 9 7 8  A m e n d m e n t s  r e f l e c t  a 

l e g i s l a t i v e  i n t e n t  to n a r r o w  the s c o p e  o f  " s u b s i s t e n c e  f i s h i n g , "  

a n d  t h a t  t h e  m e t h o d  c h o s e n  b y  t h e  b o a r d  is b o t h  c o n s i s t e n t  w i t h  

t h a t  i n t e n t  a n d  r e a s o n a b l e .  T h e  s t a n d a r d  o f  r e v i e w  f o r  e a c h  o £ -  

t he t w o  q u e s t i o n s  is s o m e w h a t  d i f f e r e n t .

T h e r e  is n o  q u e s t i o n  t h a t  it is the c o u r t ' s  j o b  to 

c o n s t r u e  s t a t u t e s ,  a n d  t h a t  t h e  c o u r t  is f r e e  to s u b s t i t u t e  its 

j u d g m e n t  f o r  t h a t  o f  a n  a d m i n i s t r a t i v e  a g e n c y  w h e n  r e v i e w i n g  a 

r e g u l a t i o n  w h i c h  m e r e l y  i n t e r p r e t s  a s t a t u t e .  H o w e v e r ,  it is 

a l s o  t r u e  t h a t  the c o u r t  s h o u l d  g i v e  " c o n s i d e r a t i o n  a n d  r e s p e c t "  

to t h e  a g e n c y ' s  c o n s t r u c t i o n ,  a n d  s u b s t i t u t e  its j u d g m e n t  o n l y  if 

t h e r e  a r e  " w e i g h t y  r e a s o n s "  f o r  d o i n g  so. K e l l y  v. Z a m a r e l l o , 

486 P . 2d 906, 9 1 0 - 9 1 1  ( A l a s k a  19 7 1 ) .  A c c o r d i n g l y ,  t h i s  c o u r t

s h o u l d  a p p l y  " t h e  l o n g - s t a n d i n g  p r i n c i p l e  of  s t a t u t o r y  i n t e r p r e­

t a t i o n  t h a t  s p e c i a l  c o n s i d e r a t i o n  w i l l  b e  g i v e n  to t h e  i n t e r p r e­

t a t i o n s  o f  the a g e n c y  c h a r g e d  w i t h  a d m i n i s t r a t i n g  the s t a t u t e , "  

S t a t e  v. A l e u t  C o r p o r a t i o n , 5 4 1  P . 2 d  730, 737 n . 1 5  ( A l a s k a  1975), 

w h e n  d e t e r m i n i n g  w h e t h e r  the l e g i s l a t u r e  i n t e n d e d  to n a r r o w  the 

s c o p e  o f  f i s h i n g  c l a s s i f i e d  as " s u b s i s t e n c e  f i s h i n g "  w h e n  it 

a m e n d e d  t h e  d e f i n i t i o n  o f  that, t e r m  in A S  1 6 . 0 5 . 9 4 0 ( 2 2 ) .

H o w e v e r ,  a s s u m i n g  t h e  l e g i s l a t u r e  d i d  i n t e n d  a n a r r o w e r  

m e a n i n g ,  t h e  q u e s t i o n  is w h e t h e r  o r  n o t  the ten. c r i t e r i a  as 

e s t a b l i s h e d  i n  5 A A C  0 1 . 5 9 7  a r e  " c o n s i s t e n t  w i t h  a n d  r e a s o n a b l y  

n e c e s s a r y  to c a r r y  o u t  t h e  p u r p o s e s  o f  t h e  s t a t u t o r y  p r o v i s i o n s "



a n d  a r e  " r e a s o n a b l e  a n d  n o c  a r b i t r a r y . " K e l l y  v. Z a m a r e l l o .

s u o r a , a t  911. T h e  c o u r t  s a i d :

w h e n  a r e g u l a t i o n  h a s  b e e n  a d o p t e d  u n d e r  a d e l e g a ­
t i o n  o f  a u t h o r i t y  f r o m  t h e  l e g i s l a t u r e  tc t h e  a d ­
m i n i s t r a t i v e  a g e n c y  to f o r m u l a t e  p o l i c i e s  a n d  to
a c t  i n  t h e  p l a c e  o f  t h e  l e g i s l a t u r e ,  w e  s h o u l d  n o t

e x a m i n e  t h e  c o n t e n t  o f  t h e  r e g u l a t i o n  to j u d g e  its 
w i s d o m ,  b u t  s h o u l d  e x e r c i s e  a s c o p e  o f  r e v i e w  n o t  
u n l i k e  t h a t  e x e r c i s e d  w i t h  r e s p e c t  to a s t a t u t e .

Id.

2. I n t e n t  to n a r r o w  d e f i n i t i o n

B e f o r e  1 S 7 3 ,  " s u b s i s t e n c e  f i s h i n g "  w a s  d e f i n e d  in t e r m s  

o f  " p e r s o n a l  u s e . "  Sec. 4, ch. 131, S L A  I960. F o l l o w i n g  the 

e n a c t m e n t  o f  t h e  s u b s i s t e n c e  law, it n o w  is d e f i n e d  i n  t e r m s  o f

" s u b s i s t e n c e  u s e s , "  w h i c h  in t u r n  a r e  d e f i n e d  as " t h e  c u s t o m a r y

a n d  t r a d i t i o n a l  u s e s  i n  A l a s k a  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s "  f o r  

c e r t a i n  p u r p o s e s .  A S  1 6 . 0 5 . 9 4 0 ( 2 2 )  a n d  (23). T h u s ,  " s u b s i s t e n c e  

f i s h i n g "  is n o w  d e f i n e d  i n  t e r m s  o f  " c u s t o m a r y  a n d  t r a d i t i o n a l  

u s e s , "  n o t  j u s t  " p e r s o n a l  u s e . "  O n  i t s  f a c e ,  it w o u l d  s e e m  t h a t  

" s u b s i s t e n c e  f i s h i n g "  n o w  r e q u i r e s  s o m e t h i n g  o t h e r  t h a n  m e r e l y  

c a t c h i n g  f i s h  to e a t .  If n o  c h a n g e  h a d  b e e n  i n t e n d e d  (as c o n ­

t e n d e d  b y  p l a i n t i f f s )  . t h e r e  w o u l d  h a v e  b e e n  n o  n e e d  f o r  t h e  

a m e n d m e n t s .

T h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  s u b s i s t e n c e  l a w  s u p p o r t s  

t h i s  f a c i a l  a n a l y s i s  a n d  d e m o n s t r a t e s  t h a t  t h e  l e g i s l a t u r e  

i n t e n d e d  to n a r r o w  t h e  s c o p e  o f  f i s h i n g  w h i c h  c o u l d  b e  t e r m e d  

" s u b s i s t e n c e  f i s h i n g . "  I n  e s s e n c e ,  t h e  l e g i s l a t u r e  d e t e r m i n e d  

t h a t  f i s h i n g  f o r  " s u b s i s t e n c e  u s e s "  w o u l d  i n c l u d e  o n l y  f i s h i n g  b y
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i n d i v i d u a l s  w h o  r e s i d e  in r u r a l  a r e a s  o f  t h e  s t a t e  w h i c h  h i s t o r ­

i c a l l y  h a v e  b e e n  d e p e n d e n t  u p o n  h u n t i n g  a n d  f i s h i n g  as a s i g n i f i­

c a n t  c h a r a c t e r i s t i c  o f  the. s o c i a l  a n d  e c o n o m i c  l i f e  o f  the a r ea, 

a n d  n o t  m e r e l y  the t a k i n g  o f  f i s h  f o r  p e r s o n a l  use.

F o r  e x a m p l e ,  d u r i n g  the H o u s e  d e b a t e  o n  the b i l l  th a t

b e c a m e  t h e  s u b s i s t e n c e  law, p r o p o s e d  A m e n d m e n t  No. 3 to the b i l l

w o u l d  h a v e  e l i m i n a t e d  the q u a l i f y i n g  w o r d s  " c u s t o m a r y  a n d  t r a d i­

t i o n a l "  f r o m  the d e f i n i t i o n  o f  " s u b s i s t e n c e  u s e s . "  (M F i l e  3,

E x h i b i t  U, at 8 ) R e p r e s e n t a t i v e  A n d e r s o n  e x p l a i n e d  t h a t  the two 

w o r d s  w e r e  u s e d  "to p u t  s o m e  g u i d e l i n e s  a r o u n d  the u s e s  o f  

A l a s k a ' s  ... r e s o u r c e s . "  (I d . at 9) T h e  r e m a r k s  o f  R e p r e s e n t a­

tiv e  A n d e r s o n ,  f l o o r  m a n a g e r  f o r  t h e  b i l l ,  a s s u m e  a s p e c i a l  r o l e  

in d e t e r m i n i n g  l e g i s l a t i v e  i n t e n t .  S e e  2 A  C. S a n d s ,  S u t h e r l a n d

S t a t u t o r y  C o n s t r u c t i o n , § 4 8 . 1 3  (4 t h  ed. rev. 1973).

T h e  f e a r  w a s  t h a t  w i t h o u t  t h o s e  m o d i f i e r s ,  t h e  f i e l d  of 

d e f i n i t i o n  w o u l d  b e  " w i d e  o p e n . "  (M F i l e  3, E x h i b i t  U, at 9)

R e p r e s e n t a t i v e  A n d e r s o n  f u r t h e r  c o m m e n t e d :

T h e  u s e  of  " c u s t o m a r y  a n d  t r a d i t i o n a l "  a l s o  is in 
r e c o g n i t i o n  of  a h i s t o r i c a l  u s e  o f  f i s h  a n d  g a m e  
fo r  food, s h e l t e r ,  f u el, c l o t h i n g ,  to o l s ,  t r a n s­
p o r t a t i o n ,  etc. T h i s  is n o t  o n l y  i n  c o n f o r m a n c e  
w i t h  a b o r i g i n a l  u s e s ,  b u t  a l s o  t h o s e  t h a t  h a v e  
c o m e  in, t h o s e  p e o p l e  w h o  h a v e  c o m e  in la t e r .
T h e y  h a v e  . . . t h e  n o n - n a t i v e  p e o p l e  in the S t a t e  
of  A l a s k a  h a v e  e s t a b l i s h e d  c u s t o m a r y  a n d  t r a d i­
t i o n a l  u s e  o f  A l a s k a ' s  f i s h  a n d  g a m e  r e s o u r c e s  f o r  
s u b s i s t e n c e  p u r p o s e s .  A n d  in o r d e r  to g i v e  the 
B o a r d  o f  F i s h  a n d  G a m e  m o r e  c l a r i f i c a t i o n  in the 
a r e a ,  w e  h a v e  c o m e  u p  w i t h  t h e  ( i n a u d i b l e )  o f  
" c u s t o m a r y  a n d  t r a d i t i o n a l "  r a t h e r  t h a n  . l e a v i n g  
t h a t  s e c t i o n  w i d e  open.

(Id. at 9-10) R e p r e s e n t a t i v e  A n d e r s o n  c e r t a i n l y  i n t e n d e d  " c u s­

t o m a r y  a n d  t r a d i t i o n a l "  to e n c o m p a s s  s o m e t h i n g  n a r r o w e r  t h a n  all



p e r s o n a l  u s e .  B y  n o t  a d o p t i n g  A m e n d m e n t  No. 3 (id. at 16), the 

l e g i s l a t u r e  a n s w e r e d  p a r t  o f  t h e  q u e s t i o n  p u t  b y  R e p r e s e n t a t i v e  

C o t t o n :

W h a t  is t h e  d i f f e r e n c e  b e t w e e n  a s p o r t  f i s h e r m a n
w h o  t a k e s  h i s  f i s h  h o m e  a n d  e a t s  it, a n d  a s u b s i s ­
t e n c e  f i s h e r m a n  w h o  t a k e s  h i s  f i s h  h o m e  a n d  e a t s  
i t?

(Id. a t  11) T h e  a n s w e r  is b o u n d  u p  i n  t h e  h i s t o r i c a l l y  s i g n i f i ­

c a n t  r o l e  f i s h  a n d  g a m e  r e s o u r c e s  p l a y  i n  t h e  s o c i a l  a n d  e c o n o m i c

l i f e  o f  c e r t a i n  r u r a l  a r e a s  o f  t h e  s t a t e .  I n  l e a v i n g  t h e  m o d i f y ­

i n g  t e r m s  ' ' c u s t o m a r y  a n d  t r a d i t i o n a l , "  t h e  l e g i s l a t u r e  s h o w e d  

t h a t  it i n t e n d e d  s o m e t h i n g  o t h e r  t h a n  " p e r s o n a l  u s e . "  1 5 /

A  d i f f e r e n t  p r o v i s i o n  o f  the b i l l  r e q u i r e s  t h e  b o a r d  in 

c e r t a i n  c i r c u m s t a n c e s  to d i s t i n g u i s h  a m o n g  s u b s i s t e n c e  u s e r s ,  

g i v i n g  p r i o r i t y  a m o n g  t h e m  o n  the b a s i s  o f  c u s t o m a r y  a n d  d i r e c t  

d e p e n d e n c e  u p o n  t h e  r e s o u r c e ,  l o c a l  r e s i d e n c y  a n d  a v a i l a b i l i t y  o f  

a l t e r n a t i v e  r e s o u r c e s .  S e e  A S  1 6 . 0 5 . 2 5 1 ( b ) .  I n  d i s c u s s i n g  

p r o p o s e d  A m e n d m e n t  No. 2, w h i c h  e v e n t u a l l y  f a i l e d  (id. a t  7), b u t  

w h i c h  w o u l d  h a v e  d e l e t e d  t h i s  r e q u i r e m e n t  (id. a t  1 - 2 ) ,  R e p r e ­

s e n t a t i v e  M c K i n n o n  a s k e d  w h a t  t h e  d i f f e r e n c e  w a s  b e t w e e n  t h o s e
» «

t h r e e  c r i t e r i a ,  a n d  " s u b s i s t e n c e  u s e s "  g e n e r a l l y .  (Id. at  4-5)

R e p r e s e n t a t i v e  A n d e r s o n  r e s p o n d e d  t h a t  i n  a v e r y  p o o r  r e s o u r c e  

s i t u a t i o n ,  s p o r t  a n d  c o m m e r c i a l  f i s h i n g  w o u l d  b e  c u t  f i r s t ,  a n d

15/ N o r  w a s  it  r e l y i n g  o n  g e a r  t y p e  as the. c o n t r o l l i n g  
d e f i n i t i o n a l  e l e m e n t .  R e p r e s e n t a t i v e  G r u e n i n g , i n  t h e  H o u s e  
d e b a t e ,  m a d e  it  v e r y  c l e a r  t h a t  " t h e r e  a r e  t w o  q u e s t i o n s  h e r e , "  
r e f e r r i n g  to " m e t h o d s  o f  'taking" a n d  " c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e . "  (M F i l e  3, E x h i b i t  U, a t  12)
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l a s t  p e o p l e  t h a t  y o u  a r e  g o i n g  to c u t  o f f  a r e  the 
s u b s i s t e n c e  p e o p l e  w h o  h a v e  t h e  g r e a t e s t  r e l i a n c e  
o n  tne r e s o u r c e .

(Id. a t  5) ( E m p h a s i s  a d d e d . )

T h e  a n s w e r  to R e p r e s e n t a t i v e  M c K i n n o n ' s  q u e s t i o n  is

thus t h a t  " s u b s i s t s  :e u s e s "  a r e  n o t  d e f i n e d  i n  t e r m s  o f  i n d i v i­

d u a l  d e p e n d e n c e  o n  t h e  r e s o u r c e s .  T h i s  is r e l e v a n t  o n l y  in 

c e r t a i n  c i r c u m s t a n c e s .  (See d i s c u s s i o n  in s e c t i o n  0.) I n s t e a d ,  

" s u b s i s t e n c e  u s e s "  a r e  a s s o c i a t e d  w i t h  a l l  t h o s e  l i v i n g  i n  r u r a l  

a r e a s  i n  w h i c h  t h e  s o c i a l  a n d  e c o n o m i c  l i f e  o f  t h e  a r e a  is 

r e l i a n t  u p o n  f i s h  a n d  g a m e  r e s o u r c e s .  T h a t  c o n c l u s i o n  is s u p­

p o r t e d  b y  the l e t t e r  o f  i n t e n t  a c c o m p a n y i n g  the s u b s i s t e n c e  law, 

w h i c h  n o t e s :  " P r e s e n t l y ,  r e s e a r c h  is n o t  b e i n g  s p e c i f i c a l l y

d i r e c t e d  t o w a r d  the s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  e c o n o m y  o f  

the s t a t e . "  H o u s e  J o u r n a l ,  1 0 t h  Leg,., 2 n d  Sess. 1 1 5 5  (1978).

" E c o n o m y "  is d e f i n e d  m o s t  p e r t i n e n t l y  as " t h e  s t r u c t u r e  o f  

e c o n o m i c  l i f e  i n  a c o u n t r y ,  a r ea, o r  p e r i o d  ... a n  e c o n o m i c

s y s t e m . "  W e b s t e r ' s  N e w  C o l l e g i a t e  D i c t i o n a r y  375 (1981). It is 

c l e a r  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t h e  i m p o r t a n c e  o f  f i s h  a n d  

g a m e  to t h e  e c o n o m y  o f  a n  a r e a  to b e  w i t h i n  t h e  s c o p e  o f  " s u b s i s­

t e n c e  u s e s . "

W h e n  a s t a t u t e  i n v o l v e s  t h e  s a m e  s u b j e c t  m a t t e r  as a

s u b s e q u e n t ,  b u t  a p p r o x i m a t e l y  c o n t e m p o r a n e o u s  s t a t u t e ,  the 

l e g i s l a t i v e  h i s t o r y  o f  t h e  f i r s t  is i n d i c a t i v e  o f  t h e  l e g i s l a t i v e  

i n t e n t  o f  t h e  s e c o n d .  S t a t e  v. B u n d r a n t , 546 P. 2 d  530, 545

( A l a s k a  1976). T h e  s u b s i s t e n c e  l a w  w a s  p r e c e d e d  b y  AS  1 6 . 0 5 . 2 5 7 ,



t h e  s t a t u t o r y  b a s i s  f o r  s u b s i s t e n c e  h u n t i n g  a r e a s .  Ch. 199, 

S L A  1 975; a m e n d e d  ch. 269, S L A  1 9 7 6 .  I n  a m e n d i n g  t h a t  s t a t u t e  i n  

19 76, t h e  l e g i s l a t u r e  i n d i c a t e d  t h a t  " s u b s i s t e n c e  u s e s "  s h o u l d  

n o t  b e  c o n s i d e r e d  to e x i s t  t h r o u g h o u t  a l l  A l a s k a .  F o r  e x a m p l e ,  

it f o u n d  " t h a t  t r a d i t i o n a l  d e p e n d e n c e  o n  f i s h  a n d  g a m e  r e s o u r c e s  

is a c o n t i n u i n g  a n d  n e c e s s a r y  w a y  o f  l i f e  i n  m a n v  a r e a s  o f  che 

s t a t e  a n d  t h a t  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  u s a g e  o f  t h e s e  

r e s o u r c e s  is e s s e n t i a l  to t h e  h e a l t h ,  s a f e t y  a n d  g e n e r a l  w e l f a r e  

o f  t h e  c i t i z e n s  o f  t h e  state- in  th o s e  a r e a s . "  Sec. 1, ch. 269, 

S L A  1 9 7 6 .  ( E m p h a s i s  a d d e d . )

T h e  H o u s e  d e b a t e  o n  s u b s i s t e n c e  h u n t i n g  a r e a  a m e n d m e n t s  

i n  1 9 7 6  a l s o  i n d i c a t e s  t h a t  p r o p o n e n t s  o f  t h e  b i l l  c o n t e m p l a t e d  a 

l i m i t  to g e o g r a p h i c a l  s c o p e .  F o r  e x a m p l e ,  R e p r e s e n t a t i v e  H i l l e r ,  

the f l o o r  m a n a g e r  f o r  t h e  H o u s e  d e b a t e ,  i n d i c a t e d  t h a t  " s u b s i s ­

t e n c e  u s e s "  w h i c h  o c c u r r e d  i n  a p a r t i c u l a r  a r e a  s h o u l d  n o t  b e  

s u b o r d i n a t e d  to " p r e s s u r e s  f r o m  o u t s i d e  s p o r t s m e n  l i k e  m y s e l f . "  

R e c o r d i n g  o f  p r o c e e d i n g s ,  9 t h  L e g . ,  2 n d  S e s s . ,  t a p e  1 3 0  H, i n d e x  

n o s .  5 2 7 - 1 2 7 6  ( 1 9 7 6 ) .  R e p r e s e n t a t i v e  H u n t i n g t o n ,  t h e  o r i g i n a l

s p o n s o r  o f  t h e  b i l l  w h i c h  b e c a m e  c h a p t e r  199, S L A  1 9 7 5 ,  e x p r e s s e d  

c o n c e r n  a b o u t  o u t s i d e  h u n t i n g  p r e s s u r e  o n  p e o p l e  " i n  t h e  a r e a  

w h e r e  t h e y  l i v e . "  Id. H e  n o t e d :

N o w ,  t h e  N o w i t n a  R i v e r  o n  t h e  Y u k o n  R i v e r  a b o v e  
R u b y ,  30 m i l e s  a b o v e  R u b y ,  h a s  b e e n  h u n t e d  f o r  
m a n y  y e a r s .  It w a s  o n e  o f  t h e  f i n e s t  h u n t i n g  r i v ­
er s  i n  t h e  a r e a ,  a n d  it w a s  d e s t r o y e d  b y  h u n t i n g ,  
t h e r e  is n o t  d o u b t  a b o u t  t h at. T h e  p e o p l e  w e r e  
f l o w n  i n  f r o m  a i r p l a n e s  a n d  t h e y  c u t  t h e  m o o s e  
d o w n  to p r a c t i c a l l y  z e r o  i n  t w o - y e a r ' s  time.

Id.
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In l i g h t  o f  t h i s  l e g i s l a t i v e  h i s t o r y ,  it a p p e a r s  c l e a r  

t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t h e  19 7 8  a m e n d m e n t s  to n a r r o w  the 

s c o p e  o f  " s u b s i s t e n c e  f i s h i n g . "  T o  t h e  e x t e n t  t h a t  t h e r e  is a n y  

r e m a i n i n g  q u e s t i o n  in t h a t  r e g a r d ,  h o w e v e r ,  it is r e m o v e d  b y  the 

b o a r d ' s  s u b s e q u e n t  a c t i o n  i n t e r p r e t i n g  a n d  i m p l e m e n t i n g  the 

s u b s i s t e n c e  law. S i n c e  b o a r d  d e t e r m i n e d  t h a t  t h e  le g i s l  ;re 

i n t e n d e d  b y  t h e  d e f i n i t i o n a l  c h a n g e  to n a r r o w  the s c o p e  o f  c 

w o u l d  b e  c a l l e d  " s u b s i s t e n c e  f i s h i n g , "  t h i s  d e t e r m i n a t i o n  she I 

be  g i v e n  " g r e a t  d e f e r e n c e " ;

W h e n  f a c e d  w i t h  a p r o b l e m  o f  s t a t u t o r y  c o n­
s t r u c t i o n ,  t h i s  C o u r t  s h o w s  g r e a t  d e f e r e n c e  to the 
i n t e r p r e t a t i o n  g i v e n  the s t a t u t e  b y  the o f f i c e r s  
o r  a g e n c y  c h a r g e d  w i t h  its a d m i n i s t r a t i o n .  To  
s u s t a i n  t h e  C o m m i s s i o n ' s  a p p l i c a t i o n  o f  th i s  s t a t­
u t o r y  term, w e  n e e d  n o t  f i n d  t h a t  its c o n s t r u c t i o n  
is t h e  o n l y  r e a s o n a b l e  o n e  o r  e v e n  t h a t  it is the 
r e s u l t  w e  w o u l d  h a v e  r e a c h e d  h a d  Che q u e s t i o n  
a r i s e n  i n  t h e  f i r s t  i n s t a n c e  in j u d i c i a l  p r o c e e d­
ings.

P a n  A m e r i c a n  P e t r o l e u m  C o r p o r a t i o n  v. S h e l l  O i l  C o m o a n v , 455 P. 2d 

12, 22 ( A l a s k a  1969).

B o t h  M a d i s o n  a n d  G j o s u n d  c o n c l u d e d  t h a t  in  in d e v e l o p­

ing t h e  t e n  c r i t e r i a  to i d e n t i f y  " s u b s i s t e n c e  u s e s "  of  s a l m o n  in 

C o o k  I n l e t  a n d  i n  f o c u s i n g  u p o n  r u r a l  c o m m u n i t i e s  a r o u n d  C o o k  

I n l e t  w h i c h  h i s t o r i c a l l y  h a v e  b e e n  d e p e n d e n t  u p o n  h u n t i n g  a n d  

f i s h i n g  as a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  s o c i a l  a n d  e c o­

n o m i c  l i f e  o f  t h e  c o m m u n i t y ,  t h e  b o a r d  is a c t i n g  c o n s i s t e n t l y  

w i t h  l e g i s l a t i v e  i n t e n t .  (M F i l e  1, a t  57, 1 4 ;  G F i l e  2, at

260, 1 6 )

T h e r e  a r e  n o  " w e i g h t y  r e a s o n s "  to o v e r t u r n  t h e  b o a r d ' s  

d e t e r m i n a t i o n .  S e e  K e l l y  v. Z a m a r e l l o , s u p r a , at 9 1 0 - 9 1 1 .  T h e
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d e c i s i o n  c h e  b o a r d  m a d e  w a s  c h a t  " c u s t o m a r y  a n d  c r a d i c i o n a l  u s e s '1 

a m o u n t e d  to s o m e t h i n g  m o r e  t h a n  s i m p l y  e a t i n g  f i s h ,  a n d  its 

d e c i s i o n  is c o n s i s t e n t  w i t h  t h e  a m e n d m e n t s  w h i c h  o c c u r r e d  in 

1 9 7 8 .  I n  l i g h t  o f  t h e  a m p l e  l e g i s l a t i v e  h i s t o r y  s u p p o r t i n g  the 

b o a r d ' s  d e t e r m i n a t i o n ,  t h e  c o u r t  n e e d  n o t  o v e r t u r n  it  u n d e r  a 

s u b s t i t u t i o n  o f  j u d g m e n t  a n a l y s i s .

3. C r i t e r i a  c o n s i s t e n t  w i t h  i n t e n t ,  a n d  r e a s o n a b l e

T h e  j o b  o f  i d e n t i f y i n g  w h i c h  u s e s  o f  f i s h  a n d  g a m e  

r e s o u r c e s  a r e  " c u s t o m a r y  a n d  t r a d i t i o n a l "  h a s  b e e n  d e l e g a t e d  to 

t h e  b o a r d  w i t h i n  s p e c i f i c  g u i d e l i n e s .  In f a c t ,  t h e  l e g i s l a t u r e  

i n t e n d e  i t h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  to g i v e  " a  b e t t e r  

h a n d l e  f o r  t h e  b o a r d  to work, f o r  i n  d e f i n i n g  t h e  r a n g e  o f  s u b s i s ­

t e n c e . "  (M F i l e  3, E x h i b i t  U, a t  12) ( E m p h a s i s  a d d e d . )

S i n c e  t h e  l e g i s l a t u r e  d e l e g a t e d  a u t h o r i t y  to t h e  b o a r d  

to c a r r y  o u t  t h e  t a s k  o f  f u r t h e r  c l a r i f y i n g  t h e  d e f i n i t i o n  o f  

" s u b s i s t e n c e  u s e s , "  i t s  a c t i o n s  i n  t h a t  r e g a r d  s h o u l d  b e  r e v i e w e d  

f o r  c o n s i s t e n c y  w i t h  c h e  p u r p o s e s  o f  c h e  s t a t u t e ,  a n d  f o r  r e a s o n ­

a b l e n e s s .  K e l l y  v. Z a m a r e l l o , s u p r a , a t  911. T h i s  c l a r i f i c a t i o n  

c o n c e r n s  " a d m i n i s t r a t i v e  e x p e r t i s e "  as to a " c o m p l e x  s u b j e c t  

m a t t e r , "  a n d  in  s u c h  c a s e s ,  t h e  c o u r t  w i l l  n o t  s u b s t i t u t e  its 

j u d g m e n t  fox* t h a t  o f  t h e  a g e n c y ,  as e x p l a i n e d  i n  B o r k o w s k i  v. 

S n o w d e n , 665 P. 2 d  22, 25 ( A l a s k a  1 9 8 3 ) .  T h a t  c a s e  i n v o l v e d  a n  

i n t e r p r e t a t i o n  o f  a r e g u l a t i o n  f o r  w h i c h  t h e  s u b s t i t u t i o n  o f  

j u d g m e n t  t e s t  w a s  u s e d .  T h e  m e a n i n g  o f  t h e  t e r m  " f i n d i n g s "  w a s  

at i s s u e ,  as i t  a p p e a r e d  i n  t h e  p h r a s e  " w r i t t e n  f i n d i n g s  o n  e a c h  

i s s u e  s h a l l  b e  i s s u e d  to t h e  r e s p o n d e n t . "  Id. a t  26. T h e
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i n t e r p r e t a t i o n  o f  the t e r m  " f i n d i n g s "  t a k e s  n o  p a r t i c u l a r  e x p e r­

tise, u n l i k e  t h e  c l a r i f i c a t i o n  of  che t e r m  " c u s t o m a r y  a n d  t r a d i­

t i o n a l "  as it r e l a t e s  to u s e s  o f  A l a s k a ' s  f i s h e r y  r e s o u r c e s .  T h e  

l e g i s l a t u r e  i n t e n d e d  in the s u b s i s t e n c e  l a w  to n a r r o w  the p u r v i e w  

o f  " s u b s i s t e n c e  f i s h i n g . "  H o w e v e r ,  the l e g i s l a t u r e  h a d  e s t a b­

l i s h e d  the b o a r d  to d e a l  w i t h  j u s t  s u c h  c o m p l e x  s u b j e c t  m a t t e r ,  

a n d  the b o a r d  w a s  d e l e g a t e d  t h e  t'.sk of  s e l e c t i n g  a m e c h a n i s m  to 

a c c o m p l i s h  the l e g i s l a t u r e ' s  i n t e n t ,  w i t h i n  t h e  g u i d e l i n e s  

p r o v i d e d .  As d i s c u s s e d ,  in d e v e l o p i n g  c r i t e r i a  t h a t  i d e n t i f y  

" s u b s i s t e n c e  u s e s "  w i t h  r u r a l  c o m m u n i t i e s  a r o u n d  C o o k  I n l e t  w i t h  

h i s t o r i c  r e l i a n c e  o n  f i s h i n g  a n d  h u n t i n g  a c t i v i t i e s ,  the b o a r d  is 

a c t i n g  c o n s i s t e n t l y  w i t h  the i n t e n t  o f  the s u b s i s t e n c e  law.

In f o r m u l a t i n g  t h e  t e n  c r i t e r i a  c h a l l e n g e d  in this 

a p p e a l ,  a n d  a p p l y i n g  t h e m  o n  a c o m m u n i t y  b a s i s ,  the b o a r d  is a l s o  

acti*'g r e a s o n a b l y .  S o m e  e v i d e n c e  o f  t h a t  is f o u n d  in the a d o p­

ti o n  b y  t h e  b o a r d  i n  c o n j u n c t i o n  w i t h  t h e  B o a r d  o f  G a m e  o f  a 

j o i n t  r e g u l a t i o n  w h i c h  se t s  o u t  t h e  p r o c e d u r e s  f o r  i d e n t i f y i n g  

s u b s i s t e n c e  o n  a s t a t e w i d e  b a s i s .  T h i s  r e g u l a t i o n  c o n t a i n s  e i g h t  

c r i t e r i a ,  v e r y  l i k e , t h e  t e n  i n  q u e s t i o n  h e r e .  5 A A C  9 9 . 0 1 0 ( b ) .

W h e r e  a n  " a g e n c y  d e c i s i o n  c o n c e r n s  ' a d m i n i s t r a t i v e  

e x p e r t i s e  as to e i t h e r  c o m p l e x  s u b j e c t  m a t t e r  o r  f u n d a m e n t a l  

p o l i c y  f o r m u l a t i o n ,  d e f e r e n c e  s h o u l d  b e  g i v e n  to a n  a d m i n i s t r a­

ti v e  d e t e r m i n a t i o n  if it h a s  a r e a s o n a b l e  b a s i s  in  l a w  a n d  in 

f a c t ' . "  W e a v e r  B r o t h e r s , Inc. v. A l a s k a  T r a n s p o r t a t i o n  C o m m i s­

s i o n , 588 P . 2d  819, 8 2 1  ( A l a s k a  1978). See a l s o  H o o d  v. State. 

W o r k m e n ' s  C o m p e n s a t i o n  B o a r d ,  57<+ P. 2 d  811, 813 ( A l a s k a  1978).
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I n  t h i s  i n s t a n c e ,  t h e  b o a r d  d e c i s i o n  c l e a r l y  w a s  b a s e d  o n  its 

f a c t u a l  e x p e r t i s e ,  as w e l l  as b e i n g  c o n s i s t e n t  w i t h  t h e  law. 

I n f o r m a t i o n  16/ p r e s e n t e d  to t h e  b o a r d  i n  D e c e m b e r  1 9 8 0  a n d

16/ T h a t  i n f o r m a t i o n  is c o n t a i n e d  i n  t h e  b o a r d  r e c o r d  s u p p o r t i n g  
t E e  t e n  c r i t e r i a  i n  a t  l e a s t  t h e  f o l l o w i n g  p l a c e s :

1) l o n g - t e r m  s t a b i l i t y :  V o l u m e  4 a t  84, 97; V o l u m e  5 at 9,
47, 6 9 - 7 0 ,  *5, 9 1 - 9 2 ;  V o l u m e  7 a t  33, 5 3 - 5 4 ,  94, 110, 138, 139, 
156, 1 6 0 - 1 6 2 ,  172; V o l u m e  8 a t  5 9 - 6 2 ,  7 5 - 7 6 ,  112, *113, 1 1 4 - 1 1 5 ,  
1 1 6 - 1 1 7 ;  V o l u m e  10 a t  1 8 - 1 9 ,  1 9 - 2 0 ,  3 2 - 3 5 ;  V o l u m e  12 a t  77,-.78,

81, 82; V o l u m e  13 a t  8 5 - 8 6 ;  V o l u m e  14 a t  2 4 - 2 5 ,  31, 1 2 6 - 1 2 7 ;
V o l u m e  16 a t  1 0 2 - 1 0 3 ;  V o l u m e  19 at 77, 78; V o l u m e  20 a t  1 0 3 - 1 0 4 ,  
105, 108, 112, 115, 1 1 7 - 1 1 3 ,  123, 157, 170, 1 7 2 - 1 7 3 ;  V o l u m e  21 at 
2 2 3 - 2 2 4 ,  278, 2 8 3 - 2 8 4 ,  296, 306; V o l u m e  22 a t  326;

2) c o m m u n i t y  i d e n t i f i c a t i o n :  V o l u m e  1 at  7 0 - 7 1 ;  V o l u m e  5 at
22, 6 1 - 6 2 ,  85; V o l u m e  7 a t  33, 4 6 - 4 7 ,  6 4 - 6 5 ,  75, 87, 92, 1 0 0 - 1 0 1 ,
1 1 2 - 1 1 3 ,  1 1 5 - 1 1 6 ,  1 3 5 - 1 3 7 ,  1 4 4 - 1 4 6 ,  147, 154, 1 6 0 - 1 6 2 ,  179, 197; 
V o l u m e  8 a t  28, 59, 60, 7 5 - 7 6 ,  1 0 1 - 1 0 5 ,  107; V o l u m e  12 a t  7 9 - 8 0 ;  
V o l u m e  13 a t  8 6 , 8 8 ; V o l u m e  14 a t  2 5 - 2 6 ,  2 7 - 2 3 ,  3 8 - 3 9 ,  114, 166, 
168; V o l u m e  19 a t  77; V o l u m e  20 a t  153, 172, 1 7 7 - 1 9 8 ;  V o l u m e  21
a t  2 C 3 - 2 C 5 , 2 1 7 - 2 1 8 ,  220, 221, 225, 2 6 2 - 2 6 3 ,  2 6 7 - 2 6 8 ,  286,
2 8 8 - 2 8 9 ,  296, 301;

3) t a r g e t i n g  o n  s p e c i f i c  s t o c k s :  V o l u m e  1 a t  2 0 - 2 1 ,  3 3 - 3 7 ;
V o l u m e  7 a t  1 9 - 2 0 ,  3 4 - 3 5 ,  3 6 - 3 7 ,  4 2 - 4 3 ,  4 4 - 4 5 ,  4 6 - 4 7 ,  5 7 - 5 8 ,  60, 
6 3 - 6 4 ,  76, 8 7 - 8 9 ,  91, 96, 118, 141, 1 8 0 - 1 8 8 ,  2 2 8 - 2 2 9 ,  V o l u m e  8 at  
59; V o l u m e  12 at 2 9 - 3 0 ,  3 3 - 3 4 ,  96, 104; V o l u m e  13 a t  2 5 - 2 6 ,
3 2 - 3 8 ,  47; V o l u m e  14 a t  138, 217; V o l u m e  18 a t  2 6 9 - 2 7 3 ;  V o l u m e  21 
a t  234;

4) e f f i c i e n c y  o f  h a r v e s t  m e t h o d s :  V o l u m e  3 a t  41, 60,
9 2 - 9 3 ;  V o l u m e  4 at 85, 8 8 ; V o l u m e  7 a t  12, 3 4 - 3 5 ,  4 2 - 4 3 ,  4 6 - 4 7 ,  
60, 76, 8 7 - 8 9 ,  92, 9 5 - 9 6 ,  9 6 - 9 8 ,  116, 121, 1 2 3 - 1 2 4 ,  1 8 0 - 1 8 8 ,  202; 
V o l u m e  8 a t  11, 1 4 - 1 5 ,  17; V o l u m e  10 a t  2 0 - 2 4 ;  V o l u m e  12 a t  8 , 
3 1 - 3 2 ,  3 2 - 3 3 ,  9 2 - 9 6 ,  105; V o l u m e  20 a t  99, 1 0 4 - 1 0 5 ,  1 ) 1 - 1 6 2 ,  196; 
V o l u m e  21 a t  236, 297;

5) p r o x i m i t y :  V o l u m e  3 a t  40; V o l u m e  4 a t  79, 8 8 - 9 0 ;  V o i ­
le 5 a t  2 4 - 2 5 ,  7 5 - 7 6 ,  82, 84; V o l u m e  7 a t  4 2 - 4 3 ,  4 6 - 4 7 ,  4 9 - 5 0 ,

' J ,  77, 9 9 - 1 0 0 ,  1 0 1 - 1 0 2 ,  103, 1 0 5 - 1 0 6 ,  126, 147, 150, 158, 180;
o l u m e  12 a t  41; V o l u m e  14 a t  4 3 - 4 4 ,  1 8 2 - 1 8 3 ;  V o l u m e  20 at

1 0 4 - 1 0 5 ,  171; V o l u m e  21 a t  297;

6 ) a c c e s s  r e l a t i v e l y  g o o d :  V o l u m e  4 a t  79, 8 6 ; V o l u m e  5 a t
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s p r i n g  1901, r e g a r d i n g  t h e  u s e s  o f  s a l m o n  in C - o k  I n l e t  i n c l u d e d  

e v i d e n c e  t h a t  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  . o u l d  b e  d i s t i n­

g u i s h e d  f r o m  m e r e  " p e r s o n a l  u s e "  b y  t e n  f a c t o r s ,  w h i c h  b e c a m e  the 

te n  c r i t e r i a  o f  5 A A C  0 1 . 5 9 7 .  1 7 /

T h e  r e a s o n a b l e n e s s  o f  the b o a r d  e m p l o y i n g  the ten 

c r i t e r i a  to i d e n t i f y  c o m m u n i t i e s  1_8 / in w h i c h  " s u b s i s t e n c e  u s e s "

36, 41, 45, 76, 84; V o l u m e  7 at  37, 39, 105, 1 2 6 - 1 2 7 ,  131, 132, 
133, 213, 2 3 1 - 2 3 2 ;  V o l u m e  10 at 25; V o l u m e  12 at 42, 44, 45-46,
52, 8 6 ; V o l u m e  14 at  1 8 2 - 1 8 3 ;  V o l u m e  21 at  297;

7) r e l a t i o n s h i p  to h i s t o r i c a l  m e t h o d s  o f  p r e p a r a t i o n :  V o l ­
um e  3 at 18, 2 1 - 2 2 ,  61; V o l u m e  5 a t  55 - 5 6 ,  5 9 - 6 1 ,  85, 91-92; V o l ­
u m e  7 at  5 3 - 5 4 ,  5 4 - 5 5 ,  76, 8 7 - 8 9 ,  91- 9 2 ,  94, 158, 233; V o l u m e  8
at 25; V o l u m e  10 a t  25- 2 7 ;  V o l u m e  19 at 77; V o l u m e  20 at 172;
V o l u m e  21 at 2 9 7 - 2 9 8 ;

8 ) i n t e r - g e r e r a t i o n a l  t r a n s m i s s i o n :  V o l u m e  4 at 74, 87;
V o l u m e  5 at 5 9 - 6 1 ,  85, 9 1 - 9 2 ;  V o l u m e  7 at 53, 96; V o l u m e  8 a t  25,
53, 59, 75 - 7 6 ;  V o l u m e  10 a t  27 - 3 0 ;  V o l u m e  13 at 8 6 ; V o l u m e  14 at
1 2 6 - 1 2 7 ;  V o l u m e  17 at 153; V o l u m e  20 at 112, 172; V o l u m e  21 at
278;

9) c o m m u n i t y  a n d  f a m i l y  s h a r i n g :  V o l u m e  3 at 115; V o l u m e  5
a t  61-63; V o l u m e  7 a t  90, 117; V o l u m e  8 at 2 7 - 2 8 ,  58; V o l u m e  10
at 35 - 4 1 ;  V o l u m e  13 a t  8 6 ; V o l u m e  21 at 298; a n d

10) r e l i a n c e  o n  v a r i e t y  o f  r e s o u r c e s :  V o l u m e  5 at  64- 6 5 ,
7 5 - 7 6 ;  V o l u m e  7 at- 8 7 - 8 9 ,  9 4 1 0 1 - 1 0 3 ,  106, 116, 1 2 3 - 1 2 4 ,  147;
V o l u m e  10 a t  41; V o l u m e  13 at  27; V o l u m e  20 at 172; V o l u m e  21 at
216, 221, 2 8 3 - 2 8 4 ,  a n d  199.

1 7 / C o n t r a r y  to p l a i n t i f f s '  a s s e r t i o n s ,  t h e  c r i t e r i a  a r e  n o t  r a ­
c i a l l y  b a s e d .  A n y o n e  l i v i n g  i n  a q u a l i f y i n g  c o m m u n i t y  i n  C o o k  
Inl e t ,  c u r r e n t l y  T y o n e k ,  E n g l i s h  Bay, a n d  P o r t  G r a h a m ,  5 A A C
0 1 . 5 8 0 ( a ) ,  m a y  p a r t i c i p a t e ,  r e g a r d l e s s  of  r a c e .  C o n v e r s e l y ,  
i n d i v i d u a l s  l i v i n g  i n  c o m m u n i t i e s  in C o o k  I n l e t  f o r  w h i c h  the 
e x i s t e n c e  o f  " s u b s i s t e n c e  u s e s "  o f  s a l m o n  u n d e r  t h e  ten c r i t e r i a  
h a s  n o t  b e e n  d e m o n s t r a t e d  m a y  n o t  p a r t i c i p a t e . .  T h u s ,  the 
K e n a i t z e  I n d i a n s ,  w h o  l i v e  o n  the K e n a i  p e n i n s u l a ,  a r e  n o t  
a u t h o r i z e d .  (M F i l e  3, E x h i b i t  L, at 9)

1 8 / P l a i n t i f f s  a s s e r t  t h a t  t h e  m e t h o d  o f  a p p l y i n g  t h e  t e n
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o c c u r  is a l s o  e v i d e n c e d  b y  c h e  f a c t  t h a c  c h e  f e d e r a l  s u b s i s t e n c e  

l a w  w a s  c l e a r l y  a i m e d  a c  p r o t e c t i n g  c o m m u n i c i e s  r e l i a n c  u p o n  

r e s o u r c e s .  I n  1 9 8 0 ,  C o n g r e s s  p a s s e d  C h e  A l a s k a  N a t i o n a l  I n t e r e s t  

L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) , P u b .  L. No. 9 6 - 4 8 7  ( 1 9 8 0 ) .

' ' S u b s i s t e n c e  u s e s "  o f  A l a s k a ' s  f i s h  a n d  g a m e  a r e  p r o t e c t e d  b y  

A N I L C A  T i t l e  V I I I ,  16 U . S . C .  § 3 1 1 1 - 3 1 2 6 .  T h e  d e f i n i t i o n  o f  

" s u b s i s t e n c e  u s e s "  i n  A N I L C A  is v i r t u a l l y  i d e n t i c a l  to t h e  s t a t e  

d e f i n i t i o n ,  i n c l u d i n g  t h e  c r i t i c a l  w o r d s  " c u s t o m a r y  a n d  t r a d i ­

t i o n a l  u s e s . "  16 U . S . C .  § 3 1 1 3 .  T h e  v e r s i o n  o f  A N I L C A  t h a t  w a s  

u n d e r  c o n s i d e r a t i o n  b y  C o n g r e s s  in 1 9 7 8  w h e n  t h e  s t a t e  s u b s i s ­

t e n c e  l a w  w a s  p a s s e d  a l s o  c o n t a i n s  i n  i t s  d e f i n i t i o n  o f  " s u b s i s ­

t e n c e  u s e s "  t h e  k e y  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l . "  Sec. 703,

H . R .  39, 9 5 t h  C o n g . ,  2 n d  S ess. ( 1 9 7 8 ) .  T h e  s t a t e  l e g i s l a t u r e  w a s  

a w a r e  o f  t h a t  d e f i n i t i o n  w h e n  it w a s  d e b a t i n g ,  a n d  d e c i d i n g  

a g a i n s t ,  r e m o v i n g  t h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  f r o m  t h e  

s t a t e  d e f i n i t i o n .  (M F i l e  3, E x h i b i t  U a t  8 )

T h e  l e g i s l a t i v e  h i s t o r y  o f  A N I L C A  a n d  i t s  p r e c u r s o r s  

i n d i c a t e s  t h a t  C o n g r e s s  w a s  c o n c e r n e d  a b o u t  c o m m u n i t i e s  r e l i a n t  

u p o n  r e s o u r c e s  i n  A l a s k a .  T h e r e  a r e  r e f e r e n c e s  to t h e  " m o r e  t h a n

c r i t e r i a  i n  C o o k  I n l e t ,  o n  a c o m m u n i t y - b y - c o m m u n i t y  b a s i s ,  is a 
s t r a t e g y  o f  r e c e n t  v i n t a g e ,  d e v i s e d  l o n g  a f t e r  t h e  c r i t e r i a  w e r e  
f o r m u l a t e d .  I n  f a c t ,  t h e  e x p l a n a t i o n  a c c o m p a n y i n g  t h e  m o t i o n  to 
a d o p t  t h e  t e n  c r i t e r i a  as t h e  m e t h o d  o f  i d e n t i f y i n g  " s u b s i s t e n c e  
u s e s "  o f  s a l m o n  f o r  a l l  o f  C o o k  I n l e t  i n  M a r c h  1 9 8 1  e m p h a s i z e d  
t h e  n e e d  to f o c u s  o n  " a n  i d e n t i f i a b l e  c o m m u n i t y ,  s u b c c m m u n i t y  o r  
g r o u p "  r a t h e r  t h a n  " a  s m a l l  g r o u p  i n t e r m i n g l e d  t h r o u g h o u t  t h e  
l e n g t h  a n d  w i d t h  o f  t h e  K e n a i  p e n i n s u l a  w i t h  o t h e r  i n d i v i d u a l s  
a n d  g r o u p s . "  ( E m p h a s i s  i n  o r i g i n a l . )  ( M  F i l e  3, E x h i b i t  R, at 

1)
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20Q r u r a l  c o m m u n i t i e s  t h r o u g h o u t  A l a s k a "  a n d  " t h e  e c o n o m i c  

i m p o r t a n c e  o f  s u b s i s t e n c e  u s e s  to the r u r a l  e c o n o m y . "  H.R. Rep. 

No. 1045, 9 5 t h  C o n g . ,  2 n d  S e ss. Ic. (1978). C o n g r e s s  c o m m e n t e d  

o n  the " s u b s i s  t e n c e - d e p e n d e n t  v i l l a g e s  in t h e  a r e a , "  a n d  the 

t e n s i o n  o v e r  s u b s i s t e n c e  " b e t w e e n  t h e  r u r a l  a n d  u r b a n  c o m m u n i t i e s  

in t h e  S t a t e . "  H.R. Rep. No. 97, 9 6 t h  C o n g . ,  1st S e ss. 158 

(1979). It w a s  a l s o  i n t e n d e d  t h a t  f o r m e r  r e s i d e n t s  o f  c o m m u n i­

tie s  r e l i a n t  o n  s u b s i s t e n c e  w h o  w e r e  c u r r e n t l y  l i v i n g  in a l a r g e r  

p o p u l a t i o n  c e n t e r  w o u l d  n o t  b e  e l i g i b l e  to p a r t i c i p a t e  in " s u b­

s i s t e n c e  u s e s . "  Id. at  192.

C o n g r e s s  w a s  c o n c e r n e d  w i t h  t h e  i s s u e  b e c a u s e  " A l a s k a ' s  

m o r e  t h a n  200 r u r a l  v i l l a g e s  a r e  u n i q u e  in t h a t  t h e y  a r e  t h e  l a s t  

c o m m u n i t i e s  i n  t h e  U n i t e d  S t a t e s  in w h i c h  a s u b s t a n t i a l  n u m b e r  of  

r e s i d e n t s  a r e  s t i l l  d e p e n d e n t  u p o n  t h e  h a r v e s t  o f  r e n e w a b l e  

r e s o u r c e s . , . . "  S. Rep. No. 413, 9 6 t h  C o n g . ,  1st S e ss. 2 3 0 - 2 3 1  

(1979). A d d i t i o n a l l y ,  C o n g r e s s  i n t e n d e d  to p r o t e c t  " s u b s i s t e n c e  

u s e s "  w h i c h  " h a v e  p l a y e d  a l o n g  e s t a b l i s h e d  a n d  i m p o r t a n t  r o l e  in 

t he € z o n o m y  a n d  c u l t u r e  o f  t h e  c o m m u n i t y  a n d  in w h i c h  s u c h  u s e s  

i n c o r p o r a t e  b e l i e f s  a n d  c u s t o m s  w h i c h  h a v e  b e e n  h a n d e d  d o w n  b y  

w o r d  o f  m o u t h  o r  e x a m p l e  f r o m  g e n e r a t i o n  to g e n e r a t i o n . "  Id. at 

269.

T h o s e  a r e  b u t  a f e w  e x a m p l e s  o f  C o n g r e s s ' s  c o n c e r n  w i t h  

c o m m u n i t i e s  r e l i a n t  u p o n  r e s o u r c e s .  T h e  c l e a r e s t  s t a t e m e n t  o f  

t h a t  is i n c l u d e d  i n  the r e m a r k s  of  R e p r e s e n t a t i v e  M o r r i s  K. 

U d a l l ,  t h e  c h i e f  s p o n s o r  o f  H.R. 39, j u s t  b e f o r e  A N I L C A  b e c a m e  

l a w  in D e c e m b e r  1980:
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Ic s h o u l d  a l s o  b e  n o c e d  c h a c  c u s t o m a r y  a n d  t r a d i ­
t i o n a l  s u b s i s t e n c e  u s e s  m u s t  b e  e v a l u a t e d  o n  a
c o m m u n i t y  o r  a r e a  b a s i s  r a t h e r  t h a n  a n  i n d i v i d u a l  
b a s i s .

1 2 6  C o n g .  R e c .  H 1 0 5 4 6  ( d a i l y  ed. Nov. 1 2, 1 9 8 0 )  ( s t a t e m e n t  o f

Re p .  U d a l l ) . ( E m p h a s i s  a d d e d . )

T h e  f a c t  t h a t  C o n g r e s s  w a s  so c o n c e r n e d  in e n a c t i n g  che 

f e d e r a l  s u b s i s  :e l a w  w i t h  c o m m u n i t i e s  r e l i a n t  u p o n  f i s h  a n d  

g a m e  r e s o u r c e s  a u g m e n t s  t h e  e v i d e n c e  d e m o n s t r a t i n g  t h a t  t h e  b o a r d  

in  a d o p t i n g  c r i t e r i a  w h i c h  i d e n t i f i e d  c o m m u n i t i e s  in  C o o k  I n l e t
t

r e l i a n t  u p o n  f i s h  a n d  g a m e  r e s o u r c e s  w a s  a c t i n g  r e a s o n a b l y .

4. C o n c l u s i o n

In  p r o v i d i n g  g u i d e l i n e s  f o r  t h e  b o a r d ,  t h e  A l a s k a

l e g i s l a t u r e  c r e a t e d  a d e f i n i t i o n a l  f r a m e w o r k  f o r  " s u b s i s t e n c e

u s e s . "  T h e  l e g i s l a t u r e  t h u s  a v o i d e d  i m p o s i n g  a m o r e  r i g i d

a p p r o a c h  w h i c h  w o u l d  h a v e  e n t a i l e d  i n h e r e n t  r i s k s  i d e n t i f i e d  b y

o n e  c o m m e n t a t o r :

[ S ] o m e  c o n t e n t  f o r  t h e  t e r m  " s u b s i s t e n c e "  m u s t  b e  
a g r e e d  u p o n  b e f o r e  a m a n a g e m e n t  s c h e m e  c a n  b e  d e ­
v e l o p e d .  T h i s  d o e s  n o t  m e a n  t h a t  s u c h  a g r e e m e n t  
s h o u l d  n e c e s s a r i l y  b e  i n  t h e  f o r m  o f  a l e g i s l a t i v e  
d e f i n i t i o n .  A  t o o - r i g i d  m e a n i n g  ... c o u l d  i m p i n g e  
o n  a t  l e a s t  t h r e e  o t h e r  c r i t e r i a :  f l e x i b i l i t y  a n d
a s s u r a n c e s  to b o t h  s u b s i s t e n c e  . . . a n d  n o n s u b s i s ­
t e n c e  i n t e r e s t s .

• • •  •

... A n  e x h a u s t i v e  s t a t u t o r y  l i s t  o f  h a r v e s t -  
a b l e  r e s o u r c e s  a n d  p e r m i t t e d  t a k e r s ,  m e t h o d s ,  a n d  
u s e s  n o t  o n l y  w o u l d  b e  d i f f i c u l t  to g e n e r a t e  b u t  
a l s o  w o u l d  b e  t o o  n a r r o w  a n d  t o o  r i g i d  f o r  p r a c t i ­
c a l  a d m i n i s t r a t i o n .  U s e  o f  a n i m a l s  a n d  p l a n t s  h a s  
v a r i e d  w i d e l y  a m o n g  g e o g r a p h i c a l  r e g i o n s ,  c u l t u r a l  
g r o u p s  a n d  t i m e  p e r i o d s .  H a r v e s t i n g  m e t h o d s  h a v e  
c o n t i n u e d  to e v o l v e - - p a r t i c u l a r l y  s i n c e  i n t r o d u c ­
t i o n  o f  h i g h - p o w e r e d  h u n t i n g  a r m s  a n d  m o t o r i z e d  
v e h i c l e s .  C o n c e n t r a t i o n s  a n d  l o c a t i o n s  o f
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r e s o u r c e s ,  p o p u l a t i o n s  a n d  u s e r s  h a v e  a l s o  
c h a n g e d .  T h e s e  d i v e r s e  f a c t o r s  w i l l  u n d o u b t e d l y  
m o v e  r a p i d l y  in the f u t u r e ,  a n d  a l e g i s l a t i v e  
d e s c r i p t i o n  o f  t h e  u s e s  i n t e n d e d  to b e  p e r m i t t e d  
s h o u l d  p r o v i d e  b o t h  b r e a d t h  a n d  f l e x i b i l i t y  to 
d e a l  w i t h  n e w  c o n d i t i o n s .

D. K e l s o ,  " L e g a l  I s s u e s  in F e d e r a l  P r o t e c t i o n  for S u b s i s t e n c e  o n  

P r o p o s e d  N a t i o n a l  I n t e r e s t  L a n d s , "  ( u n p u b l i s h e d )  (1976), r e p r i n t­

ed in  H.R. Rep. No. 16, 9 5 t h  C o n g . ,  1st Sess. 273 (1977), a t  407 

a n d  4 1 2  ( f o o t n o t e  o m i t t e d ) .

T h e  b o a r d  c o r r e c t l y  d e t e r m i n e d  t h a t  the l e g i s l a t u r e  

i n t e n d e d  t h e  d e f i n i t i o n  o f  " s u b s i s t e n c e  f i s h i n g "  to b e  n a r r o w e d  

b y  t h e  1 9 7 8  a m e n d m e n t s ,  a n d  c a r r i e d  o u t  its d e l e g a t e d  r e s p o n s i b i­

l i t y  to i d e n t i f y  " s u b s i s t e n c e  u s e s "  in a r e a s o n a b l e  m a n n e r ,  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  g u i d e l i n e s  o f  " c u s t o m a r y  a n d  

t r a d i t i o n a l . "

C . T h e  B o a r d ' s  V i o l a t i o n  o f  t h e  P u b l i c  M e e t i n g s  L a w  w h i l e  
D e v e l o p i n g  the C r i t e r i a  in  D e c e m b e r  1 9 8 0  Is M o o t

A. e x p l a i n e d  in t h e  s t a t e m e n t  o f  t h e  c ase, the b o a r d  in 

D e c e m b e r  19 8 0  g a t h e r e d  a great: d e a l  o f  i n f o r m a t i o n  a b o u t  t h e  u s e s  

of  s a l m o n  in C o o k  In l e t .  I n  o r d e r  to s o r t  t h r o u g h  t h a t  i n f o r m a­

tion, a c o m m i t t e e  w a s  a p p o i n t e d ,  a n d  its m e e t i n g s  w e r e  a n n o u n c e d  

d u r i n g  the b o a r d  m e e t i n g s ,  a n d  h e l d  d u r i n g  D o a r d  r e c e s s e s .  

( V o l u m e  3, a t  1 2 2 - 1 2 6 )  H o w e v e r ,  t h e  s t a t e  u a s  s t i p u l a t e d  t h a t  

the c o m m i t t e e  m e e t i n g s  in D e c e m b e r  19 8 0  w e r e  c o n d u c t e d  i n  v i o l a ­

ti o n  o f  A S  4 4 . 6 2 . 3 1 0 ,  w h i c h  r e q u i r e s  p u b l i c  m e e t i n g s  to b e  open. 

(M F i l e  7, at 3 7 1 - 3 7 2 )

A c t i o n  t a k e n  c o n t r a r y  to t h e  p u b l i c  m e e t i n g s
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r e q u i r e m e n t  is v o i d .  A S  4 4 . 6 2 . 3 1 0 ( f ) .  I n  U n i v e r s i t y  o f  A l a s k a  

v. G e i s t a u t s , 6 6 6  P . 2d  424, 430 ( A l a s k a  1 9 8 3 ) ,  t h e  c o n s e q u e n c e s  

o f  s u c h  v o i d n o s s  a r e  d i s c u s s e d .  T h e  c o u r t  c o n c l u d e s  t h a t  the 

p r o c e s s  w h i c h  l e d  to t h e  v o i d  r e s u l t  m u s t  " b e g i n  ar.ew." Id. 

S i n c e  t h a t  h a s  a l r e a d y  o c c u r r e d  t h r e e  t i m e s  s i n c e  t h e  v i o l a t i o n  

i n  D e c e m b e r  1 9 8 0 ,  t h e  M a d i s o n  c o u r t  c o r r e c t l y  c o n c l u d e d  t h a t  

c o u n t  II, a l l e g i n g  p r o c e d u r a l  i r r e g u l a r i t i e s ,  w a s  m o o t .  

(M F i l e  4, at  296)

T h e  f i r s t  r e h a b i t a t i o n  o f  t h e  v i o l a t i o n  o c c u r r e d  in the 

s a m e  D e c e m b e r  1 9 8 0  m e e t i n g .  A f t e r  t h e  c o m m i t t e e  r e p o r t e d  to the 

b o a r d ,  w i t h  t h e  f i r s t  d r a f t  o f  t h e  t e n  c r i t e r i a ,  t h e  b o a r d  

d i s c u s s e d  t h e  c r i t e r i a  a n d  s u p p o r t i n g  r e a s o n i n g  i n  g r e a t  d e t a i l .  

( V o l u m e  10, a t  8 - 5 4 )  T h e  b o a r d  c o n c l u d e d -  t h a t  t h e  t e n  c r i t e r i a  

a c c u r a t e l y  s u m m a r i z e d  t h e  c o m m o n  t h r e a d s  t h a t  h a d  a p p e a r e d  

t h r o u g h o u t  t h e  t e s t i m o n y  a n d  t h a t  h a d  e m e r g e d  f r o m  che i n f o r m a­

t i o n  p r e s e n t e d ,  a n d  t h e  f u l l  b o a r d  t h e n  a d o p t e d  t h e  t e n  c r i t e r i a .  

(M F i l e  3, E x h i b i t  H)

T h e  s e c o n d  t i m e  t h e  p r o c e s s  b e ^ n  a n e w  w a s  i n  the 

s p r i n g  1 9 8 1  m e e t i n g , ' w h i c h  w a s  n o r  . w i c e  i n  r e g a r d  to s u b s i s­

te n c e .  T h e  f i r s t  n o t i c e  w a s  t h e  b o a r d  n o t i c e  o f  p r o p o s e d  c h a n g e s  

f o r  M a r c h  1 9 81, w h i c h  s t a t e d  i n  p a r t :

T h e  i s s u e s  t h a t  w i l l  b e  b e f o r e  t h e  b o a r d  a r e  t h e  
e s t a b l i s h m e n t  o f  a  s u b s i s t e n c e  s a l m o n  f i s h i n g  p e r ­
m i t  s y s t e m  f o r  C o c k  I n l e t  ...

( M  F i l e  3, E x h i b i t  0) T h e  s e c o n d  n o t i c e  w a s  t h e  . C o o k  I n l e t

s u b s i s t e n c e  f i s h i n g  s p e c i a l  n o t i c e ,  w h i c h  s t a t e d  i n  p a r t :

T h e  s e s s i o n  w i l l  f o c u s  o n  t h e  a p p l i c a t i o n  o f  t h e  
S t a t e ' s  s u b s i s t e n c e  l a w  to s a l m o n  f i s h i n g  i n  C o o k
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In l e t .  T h e  l a w  s e t s  a p r i o r i t y  o n  c e r t a i n  c u s t o m­
a r y  a n d  t r a d i t i o n a l  u s e s  o f  s u b s i s t e n c e  r e s o u r c e s .
T h e  b o a r d  i n t e n d s  to e x a m i n e  d i f f e r e n t  m e t h o d s  for 
p r o v i d i n g  the p r i o r i t y  in C o o k  Inlet.

(M F i l e  3, E x h i b i t  P)

As set o u t  in the s t a t e m e n t  of  the c ase, a d d i t i o n a l

o r a l  a n d  w r i t t e n  t e s t i m o n y  w a s  r e c e i v e d  d u r i n g  t h e  s p r i n g  19 8 1

m e e t i n g ,  a n d  the b o a r d  r e a d o p t e d  the ten c r i t e r i a ,  a f t e r  s l i g h t l y

a m e n d i n g  them. (M F i l e  3, E x h i b i t  I)

T h e  t h i r d  t i m e  t h e  p r o c e s s  b e g a n  a n e w  w a s  in ' the

D e c e m b e r  1 9 8 1  b o a r d  m e e t i n g .  T h e  g e n e r a l  l e g a l  n o t i c e  f o r  t h a t

m e e t i n g  l i s t e d  the s u b j e c t s  o p e n  f o r  c o n s i d e r a t i o n ,  i n c l u d i n g  the

C o o k  I n l e t  s u b s i s t e n c e  f i s h e r y ,  w h i c h  w a s  n o t i c e d  b r o a d l y .

(M F i l e  3, E x h i b i t  W) T h e  b o a r d  c o u l d  a d o p t ,  a m e n d ,  r e p e a l  o r

t a k e  n o  a c t i o n  on  t h e  f o l l o w i n g :

s e t  c h a r a c t e r i s t i c s  t h a t  d e s c r i b e  o r  d e f i n e  s u b­
s i s t e n c e  u s e s  a n d  u s e r s  t h a t  w i l l  b e  u s e d  b y  the 
b o a r d  to i d e n t i f y  s u b s i s t e n c e  f i s h e r i e s ;  set l o c a­
t i o n s  o p e n  a n d  c l o s e d  to s u b s i s t e n c e  f i s h i n g ;  set 
f i s h i n g  s e a s o n s ,  p e r i o d s ,  g e a r  r e q u i r e m e n t s  a n d  
r e s t r i c t i o n s ;  s e t  c o n d i t i o n s  a n d  r e q u i r e m e n t s  f o r  
o b t a i n i n g  s u b s i s t e n c e  f i s h e r y  p e r m i t s ;  s e t  h a r v e s t  
l i m i t s ;  s e t  f i s h  m a r k e t i n g  r e q u i r e m e n t s .

(Id. a t  3)

I n  a d d i t i o n  to t h e  g e n e r a l  s u b j e c t  a r e a  b e i n g  o p e n e d  

a n d  n o t i c e d ,  a s p e c i f i c  p r o p o s a l  in t h e  b o a r d ' s  p r o p o s a l  p a c k e t  

o u t l i n e d  t h e  t e n  c r i t e r i a  a l r e a d y  a d o p t e d  b y  t h e  b o a r d .  

(M F i l e  3, E x h i b i t  X)
•a

A l a s k a  l a w  is c l e a r  t h a t  c o u r t s  s h o u l d  n o t  d e c i d e  

i s s u e s  n o t  a c t u a l l y  in  c o n t r o v e r s y .  G r e a t e r  A n c h o r a g e  A r e a  

B o r o u g h  v. C i t y  o f  A n c h o r a g e , 504 P . 2d 1 0 2 7  ( A l a s k a  1972).
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%
M o o t n e s s  p r e c l u d e s  j u d i c i a l  d e t e r m i n a t i o n s .  J e f f e r s o n  v. 

A s n l u n d , 4 5 8  P . 2 d  9 9 5  ( A l a s k a  1 9 6 9 ) .  T h e  c o n s e q u e n c e  o f  t h e

v o i d n e s s  r e s u l t i n g  f r o m  t h e  v i o l a t i o n  o f  t h e  p u b l i c  m e e t i n g s  l a w  

d u r i n g  t h e  D e c e m b e r  1 9 8 0  b o a r d  m e e t i n g  is t h a t  t h e  p r o c e s s  m u s t  

" b e g i n  a n e w . "  S i n c e  t h a t  h a s  o c c u r r e d  o n  t h r e e  o c c a s i o n s  s i n c e  

t h e  v i o l a t i o n  o c c u r r e d ,  t h e  m a t t e r  is m o o t ,  a n d  t h e  c o u r t  s h o u l d  

n o t  c o n s i d e r  it.

D. T h e  B o a r d  M a y  U s e  t h e C r i t e r i a  to I d e n t i f y  " S u b s i s t e n c e  
U s e s 11 o f  C o o k  I n l e t  S a l m o n  R e g a r d l e s s  o r  t h e  B i o l o g i c a l  
S t a t u s  oi t h e  T a r g e t  S t o c k s

A s  d i s c u s s e d ,  p r i o r  to the b o a r d ' s  d e v e l o p m e n t  a n d  

a p p l i c a t i o n  o f  t h e  t e n  c r i t e r i a ,  t h e  " s u b s i s t e n c e  f i s h i n g "  w h i c h  

w a s  a u t h o r i z e d  i n  C o o k  I n l e t  w a s  s i n p l y  f i s h i n g  f o r  p e r s o n a l  u s e  

w i t h  s e t  g i l l  n e t s ,  u n d e r  c h e  p r e - s u b s i s t e n c e  l a w  d e f i n i t i o n  o f  

t h a t  t e r m .  A f t e r  t h e  b o a r d  d e v e l o p e d  t h e  t e n  c r i t e r i a ,  a n d  it- 

d e t e r m i n e d  t h a t  n o  c o m m u n i t i e s  o n  t h e  K e n a i  P e n i n s u l a  e x c e p t  

E n g l i s h  B a y  a n d  P o r t  G r a h a m  h a d  e v i d e n c e d  " s u b s i s t e n c e  u s e s "  o f  

C o o k  I n l e t  s a l m o n .  (M F i l e  3, E x h i b i t  L) T h u s ,  " s u b s i s t e n c e  

f i s h i n g "  w a s  n o t  a u t h o r i z e d .  H o w e v e r ,  in 1 9 8 2  t h e  b o a r d  d i d  

a u t h o r i z e  " p e r s o n a l  u s e  f i s h i n g . "  5 A A C  7 7 . 5 4 6  a n d  5 A A C  7 7 . 5 4 7 .

T h e  G j o s u n d  c o u r t  u p h e l d  t h e  t e n  c r  .teria as a m e c h a ­

n i s m  to i d e n t i f y  " s u b s i s t e n c e  u s e s "  w h i c h  is c o n s i s t e n t  w i t h  t h e  

i n t e n t  o f  t h e  s u b s i s t e n c e  law. (G F i l e  2, at  2 6 0 - 2 6 1 ,  7 7 6 - 8 )

H o w e v e r ,  t h e  c o u r t  t h e n  c o n c l u d e d  t h a t  t h e  b o a r d  c o u l d  n e t  a p p l y  

t h e  c r i t e r i a  to s e e  i f  w h a t  h a d  b e e n  a u t h o r i z e d  as- " s u b s i s t e n c e  

f i s h i n g "  w a s  s t i l l  " s u b s i s t e n c e  f i s h i n g "  u n d e r  t h e  n e w  d e f i n i ­

t i o n s  s u p p l i e d  b y  t h e  s u b s i s t e n c e  l a w  u n l e s s  t h e  t a r g e t  f i s h
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s t o c k s  w e r e  i n  s u c h  j e o p a r d y  t h a t  t h e  f i s h i n g  r e q u i r e d  r e s t r i c­

tion. (Id. a t  261, 11 9, 10.)

In r e a c h i n g  this c o n c l u s i o n ,  t h e  c o u r t  m i s c o n s t r u e d  A S  

1 6 . 0 5 . 2 5 1 ( b )  0> m e l d i n g  its t h r e e  d i s t i n c t  s t a t u t o r y  m a n d a t e s  to 

t h e  b o a r d .  In o r d e r  to u n d e r s t a n d  the m i s c o n s t r u c t i o n  u p o n  w h i c h  

t h e  c o u r t ' s  c o n c l u s i o n  is b a s e d ,  it is_ n e c e s s a r y  tc u n d e r s t a n d  

h o w  A S  1 6 . 0 5 . 2 5 1 ( b )  o p e r a t e s .

T h e  f i r s t  s e n t e n c e  o f  AS  1 6 . 0 5 . 2 5 1 ( b )  s t a t e s :

T h e  B o a r d  ... s h a l l  a d o p t  r e g u l a t i o n s  . . . p e r m i t ­
ti n g  t h e  t a k i n g  o f  f i s h  f o r  s u b s i s t e n c e  u s e s  u n ­
less  ... a d o p t i o n  o f  the r e g u l a t i o n s  w i l l  j e o p a r­
d i z e  ... s u s t a i n e d - y i e l d .  . . .

T h u s ,  u n l e s s  s u s t a i n e d  y i e l d  is j e o p a r d i z e d ,  the b o a r d  is r e ­

q u i r e d  to a l l o w  o p p o r t u n i t i e s  for " s u b s i s t e n c e  u s e s . "  I d e n t i­

f y i n g  t h e s e  u s e s  is i m p l i c i t l y  a u t h o r i z e d  in  t h e  r e q u i r e m e n t  to 

p r o v i d e d  f o r  them. A t  the s a m e  time, the b o a r d  m a y ,  u n d e r  AS  

1 6 . 0 5 . 2 5 1 ( a )  a l l o w  o p p o r t u n i t i e s  f o r  n o n s u b s i s t e n c e  u s e s ,  s u c h  as 

" p e r s o n a l  u s e  f i s h i n g . "

T h e  s e c o n d  sentence, o f  A S  1 6 . 0 5 . 2 5 1 ( b )  s t a t e s :

W h e n e v e r  it is n e c e s s a r y  to r e s t r i c t  t h e  ‘-"king of  
f i s h  to a s s u r e  ... s u s t a i n e d - y i e l d  ... o r  ... the 
c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  o f  s u c h  r e ­
s o u r c e s ,  s u b s i s t e n c  u s e  s h a l l  b e  t h e  p r i o r i t y  
use.

T h u s ,  if i n c r e a s e  in  c o m p e t i t i o n  o r  d e c r e a s e  in h a r v e s t a b l e  

s u r p l u s  r e s u l t  in  a r e l a t i v e  r e s o u r c e  s h o r t a g e ,  r e s t r i c t i o n  o f  

so" a h a r v e s t  o p p o r t u n i t i e s  c a y  be n e c e s s a r y ,  and,, if so, the 

p r i o r i t y  f o r  " s u b s i s t e n c e  u s e s "  w o u l d  c o m e  i n t o  p l a y .  T h e  b o a r d  

c a n  u s e  a n y  o f  t h e  m a n y  m a n a g e m e n t  o p t i o n s  a v a i l a b l e  to it in 

i m p o s i n g  t h e  n e e d e d  r e s t r i c t i o n s  o n  n o n s u b s i c t c u e s  u s e s  a n d  in
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c o n t i n u i n g  to r e g u l a t e  " s u b s i s t e n c e  u s e s "  i n  a w a y  t h a t  p r o t e c t s  

the o p p o r t u n i t y  f o r  " s u b s i s t e n c e  f i s h i n g . "  O f  c o u r s e ,  in e x t r e m e  

c a s e s  t h e  o p t i o n  o f  p r e c l u d i n g  n o n s u b s i s t e n c e  u s e s  w o u l d  r e m a i n  

a v a i l a b l e .

T h e  t h i r d  s e n t e n c e  o f  A S  1 6 . 0 5 . 2 5 1 ( b )  s t a t e s :

I f  f u r t h e r  r e s t r i c t i o n  is n e c e s s a r y ,  t h e  b o a r d  
s h a l l  e s t a b l i s h  r e s t r i c t i o n s  a n d  l i m i t a t i o n s  o n  
a n d  p r i o r i t i e s  f o r  t h e s e  c o n s u m p t i v e  u s e s  o n  t h e  
b a s i s  o f  t h e  f o l l o w i n g  c r i t e r i a :

(1 ) c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  u p o n  t h e  •• 
r e s o u r c e  as t h e  m a i n s t a y  o f  o n e ' s  l i v e l i h o o d ;

(2 ) l o c a l  r e s i d e n c y ;  a n d

(3) a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

T h u s , a m o r e  s e r i o u s  r e s o u r c e  s h o r t a g e  r e s u l t i n g  f r o m  g r e a t e r  

i n c r e a s e  i n  c o m p e t i t i o n  o r  d e c r e a s e  i n  h a r v e s t a b l e  s u r p l u s  m a y  

r e q u i r e  s t i l l  f u r t h e r  r e s t r i c t i o n  o f  h a r v e s t  o p p o r t u n i t i e s ,  e v e n  

a f t e r  o n l y  " s u b s i s t e n c e  u s e s "  r e m a i n .  A t  t h a t  p o i n t ,  t h e  c r i t e ­

r i a  l i s t e d  i n  t h e  s t a t u t e  w o u l d  f o r m  a b a s i s  f o r  d i s t r i b u t i n g  t h e  

a l l o w a b l e  harvest; a m o n g  t h e  p a r t i c i p a n t s  i n  " s u b s i s t e n c e  u s e s . "

T h e  s t a t u t o r y  m a n d a t e  c o n t a i n e d  i n  A S  1 6 . 0 5 . 2 5 1 ( b )  t h a t  

s u s t a i n e d  y i e l d  a l w a y s  b e  the- p a r a m o u n t  c o n c e r n  is c o n s i s t e n t  

w i t h  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  c o n t a i n e d  i n  a r t i c l e  V I I I ,  

s e c t i o n  4 o f  t h e  A l a s k a  C o n s t i t u t i o n .  If t h e  s t a t u s  o f  a f i s h  

s t o c k  is s u c h  t h a t  m a i n t e n a n c e  o f  s u s t a i n e d  y i e l d  r e q u i r e s  t h a t  

a l l  h a r v e s t  c e a s e ,  n o  u s e  ( i n c l u d i n g  s u b s i s t e n c e )  m a y  b e  a l l o w e d .

T h e  f i r s t  r e q u i r e m e n t  o f  A S  1 6 . 0 5 . 2 5 1  (b) '.is t h a t  t h e  

b o a r d  a u t h o r i z e  t h e  t a k i n g  o f  f i s h  f o r  " s u b s i s t e n c e  u s e s . "  T h e  

b o a r d  h a s  d e t e r m i n e d  i n  t h e  t e n  c r i t e r i a  t h a t  " s u b s i s t e n c e  u s e s "
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o f  s a l m o n  in C o o k  I n l e t  a r e  t a r g e t e d  o n  s p e c i f i c  s t o c k s  d u r i n g  

s p e c i f i c  s e a s o n s .  5 A A C  0 1 . 5 9 7 ( a ) ( 3 ) .  T h u s ,  " s u b s i s t e n c e  

f i s h i n g "  m u s t  b e  p e r m i t t e d  o n  t’.ose s p e c i f i c  s t o c k s  d u r i n g  t h o s e  

s p e c i f i c  s e a s o n s .  N o  m a t t e r  w h a t  the b i o l o g i c a l  s t a t u s  o f  the 

s t o c k s  is, t h e  b o a r d  m a y  w i s h  to e x a m i n e  t h e  f i s h i n g  t h a t  h a s  

b e e n  c a l l e d  " s u b s i s t e n c e  f i s h i n g "  to d e t e r m i n e  w h a t  s e g m e n t  o f  it 

is r e a l l y  " p e r s o n a l  u s e  f i s h i n g "  t h a t  m a y  be  a u t h o r i z e d  r e a s o n­

a b l y  o n  w h a t e v e r  s t o c k s  a n d  in  w h a t e v e r  s e a s o n s  the br \rd s e­

l e c t s , u n a e r  its d i s c r e t i o n a r y  a u t h o r i t y  in A S  1 6 . 0 5 . 2 5 1 ( a ) ,  

r a t h e r  t h a n  b e i n g  m a n d a t e d  o n  s p e c i f i c  s t o c k s  a n d  in s p e c i f i c  

s e a s o n s .

It is i m p l i c i t  in the r e q u i r e m e n t  t h a t  t h e  b o a r d  

a u t h o r i z e  " s u b s i s t e n c e  u s e s "  t h a t  it h a v e  t h e  a u t h o r i t y  to 

i d e n t i f y  t h o s e  u s e s .  T h a t  t a s k  is s e p a r a t e  f r o m  the l a t e r  

p o r t i o n s  o f  A S  1 6 . 0 5 . 2 5 1 ( b )  w h i c h  c o m e  i n t o  p l a y  w h e n  the p r i o r i ­

ty h a s  b e e n  t r i g g e r e d  a n d  w h e n  t h e  b i o l o g i c a l  s t a t u s  o f  the 

t a r g e t  s t o c k s  is r e l e v a n t .  T h e  G j o s u n d c o u r t  c o n f u s e d  the 

r e l e v a n c e  of  the b i o l o g i c a l  s t a t u s  o f  t h e  r e s o u r c e  at  t h e  p r i o r i ­

ty s t a g e  w i t h  the r e q u i r e m e n t  t h a t  " s u b s i s t e n c e  u s e s "  b e  p r o v i d e d  

at the f i r s t  ,?tage.

E. T h e  C l a s s i f i c a t i o n  D e s c r i b e d  b y  a n d  R e s u l t i n g  f r o m  the
A p p l i c a t i o n  of  t h e  C r i t e r i a  D o  N o t  V i o l a t e  E q u a l  P r o t e c t i o n  '

1. E q u a l  p r o t e c t i o n  s t a n d a r d s

A l t h o u g h  p l a i n t i f f s  a l l e g e  v i o l a t i o n  c f  b o t h  t h e  s t a t e  

a n d  f e d e r a l  e q u a l  p r o t e c t i o n  c l a u s e s ,  t h e i r  b r i e f  focuses, o n l y  o n  

the s t a t e  t-.est, w h i c h  g e n e r a l l y  h a s  b e e n  d i s c u s s e d  i n  c o n n e c t i o n  

w i t h  a r t i c l e  I, s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  p r o v i d i n g
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i n  p a r t  c h a c  " a l l  p e r s o n s  a r e  e q u a l  a n d  a r e  e n t i t l e d  to e q u a l  

r i g h t s . "  S e e  a l s o  A l a s k a  C o n s t i t u t i o n  a r t .  V I I I ,  § 17.

T h e  e q u a l  p r o t e c t i o n  g u a r a n t e e s  a r e  d e s i g n e d  co e n s u r e  

t h a t  t h o s e  s i t u a t e d  s i m i l a r l y  w i t h  r e g a r d  to the s u b j e c t  m a t t e r  

a n d  p u r p o s e  o f  a l a w  w i l l  b e  t r e a t e d  e q u a l l y  u n d e r  t h a t  law. 

K e t c h i k a n  G a t e w a y  B o r o u g h ,  A l a s k a  v. B r e e d , 6 3 9  P. 2 d  9 9 5  ( A l a s k a  

1 9 8 1 ) .  A  c l a s s i f i c a t i o n  m u s t  b e a r  " a  f a i r  a n d  s u b s t a n t i a l  

r e l a t i o n s h i p  to a l e g i t i m a t e  g o v e r n m e n t a l  o b j e c t i v e . "  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n  v. A p o k e d a k , 6 0 6  P . 2 d  1 2 5 5 ,  12 6 4

( A l a s k a  1 9 8 0 ) .  H o w e v e r ,  e q u a l  p r o t e c t i o n  d o e s  n o t  d e m a n d  a b s o­

l u t e  p e r f e c t i o n  i n  t h e  c l a s s i f i c a t i o n  s y s t e m .  Id. at  1 2 6 7 .  As 

t h e  c o u r t  n o t e d  i n  R o s e  v. C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n , 

6 4 7  P . 2 d  154, 160 ( A l a s k a  1 9 8 2 ) :

T h e  f o c u s  o f  o u r  i n q u i r y  u n d e r  A l a s k a  e q u a l  p r o ­
t e c t i o n  a n a l y s i s  is w h e t h e r  t h e  l e g i s l a t i v e  c l a s ­
s i f i c a t i o n  is a r e a s o n a b l e  m e a n s  to a c c o m p l i s h  a 
l e g i t i m a t e  s t a t e  p u r p o s e .

2. T h e  c l a s s i f i c a t i o n s  d e s c r i b e d  b y  t h e  c r i t e r i a

T h e  b a s i c  c l a s s i f i c a t i o n s  a t  i s s u e  in  t h i s  a p p e a l  a r e  

t h o s e  i n d i v i d u a l s  e l i g i b l e  to p a r t i c i p a t e  i n  " s u b s i s t e n c e  f i s h ­

i n g , "  a n d  t h o s e  i n d i v i d u a l s  w h o  a r e  n o t .  A s  d i s c u s s e d  a b o v e  in 

s e c t i o n  B, u s e  o f  t h e  t e n  c r i t e r i a  r e s u l t s  in  t h e  i d e n t i f i c a t i o n  

o f  r u r a l  c o m m u n i t i e s  r e l i a n t  u p o n  f i s h  a n d  g a m e  r e s o u r c e s .  T h e  

b o a r d  h a s  d e t e r m i n e d  t h a t  p e o p l e  r e s i d i n g  i n  r u r a l  c o m m u n i t i e s  

r e l i a n t  o n  f i s h  a n d  g a m e  r e s o u r c e s  in t h e  C o o k  I n l e t  a r e a  a r e  

d i f f e r e n t l y  s i t u a t e d  w i t h  r e g a r d  to f i s h  a n d  g a m e  r e s o u r c e s  t h a n  

i n d i v i d u a l s  r e s i d i n g  e l s e w h e r e  i n  t h e  C o o k  I n l e t  a r e a .  A g a i n ,  as 

d i s c u s s e d  a b o v e  i n  s e c t i o n  B, t h i s  d e t e r m i n a t i o n  is c o n s i s t e n t
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w i t h  che inten*- o f  C h e  s u b s i s C e n c e  law, a n d  is r e a s o n a b l e .

H o c  o n l y  is Che i d e n c i f i c a c i o n  o f  " s u b s i s c e n c e  u s e s "  in

C o o k  I n l e C  as u s e s  b y  r e s i d e n c s  o f  r u r a l  c o m m u n i t i e s  r e l i a n c  u p o n

f i s h  a n d  g a m e  r e s o u r c e s  r e a s o n a b l e ,  b u c  ic a l s o  b e a r s  a f a i r  a n d

s u b s c a n c i a l  r e l a c i o n s h i p  Co a l e g i c i m a c e  g o v e r n m e n c a l  o b j e c C i v e ,  

as r e q u i r e d  b y  C h e  e q u a l  p r o c e c c i o n  CesC. C o m m e r c i a l  F i s h e r i e s  

E n t r y  C o m m i s s i o n  v. A p o k e d a k , s u p r a , ac  1264. S c a c e  v. T a n , i 

V a l l e y  S p o r t s m e n ' s  A s s o c i a t i o n ,  I n c . , 583 P . 2d 854, 8 5 9 - 8 6 0  n. 

( A l a s k a  1 9 7 8 ) ,  a c k n o w l e d g e d  che c r i c i c a l  i m p o r c a n c e  in A l a s k a  o f  

p r e s e r v i n g  a n d  p r o c e c c i n g  " s u b s i s c e n c e  u s e s , "  a n d  in K e n ai 

P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a c i v e  A s s o c i a c i o n  v. S c a r e , sup r a ,  aC 

903, Che c o u r C  n o t e d  C h a c  c h e  s u b s i s c e n c e  l a w  a d d r e s s e d  che 

i m p o r C a n C  i s s u e  o n  a s t a t e w i d e  b a s i s .

T h e  c l a s s i f i c a t i o n s  d e s c r i b e d  b y  Che cen c r i t e r i a  a r e  

" a  r e a s o n a b l e  m e a n s  co a c c o m p l i s h  a l e g i c i m a c e  s t a t e  p u r p o s e , "  

a n d  do n o C  v i o l a t e  e q u a l  p r o t e c t i o n .  R o s e  v. C o m m e r c i a l  f i s h­

e r i e s  E n t r y  C o m m i s s i o n , s u p r a , at 160.

3. T h e  c l a s s i f i c a t i o n s  r e s u l t i n g  f r o m  Che a p p l i c a t i o n  o f
t h e  c r i t e r i a

T o  t h e  e x t e n t  c h a t  p l a i n t i f f s  c h a l l e n g e  t h e  s p e c i f i c  

r e s u l t s  o f  Che a p p l i c a C i o n  of  t h e  c r i t e r i a  to t h e i r  c o m m u n i t i e s ,  

a n d  a l l e g e  t h a t  t h e y  a r e  " s i m i l a r l y  s i t u a t e d "  to t h o s e  l i v i n g  in 

c o m m u n i t i e s  in C o o k  I n l e t  w h i c h  a r e  e l i g i b l e  u n d e r  5 A A C  0 1 . 5 9 7  

f o r  " s u b s i s t e n c e  u s e s , "  t h e  e q u a l  p r o t e c t i o n  i s s u e  is n o t  r i p e  

f o r  r e v i e w .  A  s u p e r i o r  c o u r t  d e c i s i o n  w h i c h  r e m a n d s  a n  i s s u e  f o r  

f u r t h e r  p r o c e e d i n g s  is n o t  a f i n a l  j u d g m e n t  f o r  p u r p o s e s  o f  

a p p e a l .  C i t y  a n d  B o r o u g h  o f  J u n e a u  v. T h i b o d e a u ,  595 P . 2 d  626,
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6 2 9  ( A l a s k a  1 9 7 9 ) .  T h e  M a d i s o n  c o u r t  r e m a n d e d  c o u n t  XV, q u e s ­

t i o n i n g  t h e  a p p l i c a t i o n  o f  t h e  t e n  c r i t e r i a  to t h e  M a d i s o n

p l a i n t i f f s ,  to t h e  b o a r d  w i t h  i n s t r u c t i o n s  to c o n s i d e r  u n d e r  

5 A A C  0 1 . 5 9 7 ,  c o n t a i n i n g  t h e  t e n  c r i t e r i a ,  a n y  p r o p o s a l s  to 

a u t h o r i z e  " s u b s i s t e n c e  f i s h i n g "  i n  C o o k  I n l e t .  (M F i l e  4, at 

293)

T h e  r e m a n d  o c c u r r e d  b e c a u s e  p l a i n t i f f s  w e r e  a p p a r e n t l y  

c l a i m i n g  t h a t  t h e y  a r e  s i m i l a r l y  s i t u a t e d  to t h o s e  i n d i v i d u a l s ,  

r e s i d i n g  in  the q u a l i f y i n g  C o o k  I n l e t  c o m m u n i t i e s ,  E n g l i s h  Bay, 

P o r t  G r a h a m ,  a n d  T y o n e k ,  w i t h  r e s p e c t  to t h e i r  u s e  of. f i s h  a n d

g a m e  r e s o u r c e s .  S e e  5 A A C  0 1 . 5 8 0  (a). H o w e v e r ,  o n  t h e  e v i d e n c e

b e f o r e  it t h e  b o a r d  c o u l d  n o t  r e a c h  t h a t  c o n c l u s i o n ,  a n d  n e i t h e r  

c o u l d  t h e  M a d i s o n  c o u r t .  T h e  b o a r d ' s  f i n d i n g s  o f  f a c t  r e g a r d i n g  

s u b s i s t e n c e  f i s h i n g  i n  C o o k  I n l e t  f i r s t  d i s c u s s e s  t h e  c o m m u n i t i e s  

o f  E n g l i s h  B a y ,  P o r t  G r a h a m ,  a n d  T y o n e k ,  a n d  m e a s u r e s  t h e m  

a g a i n s t  t h e  t e n  c r i t e r i a ,  f i n d i n g  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  

p r e s e n t .  (M F i l r  j, E x h i b i t  L, a t  1-9) T h e n ,  t h e  b o a r d  m e a s u r e s  

ttuie o f  t h e  o t h e r  C o o k  I n l e t  c o m m u n i t i e s  a g a i n s t  t h e  t e n  c r i t e ­

ria, a n d  f i n d s  t h e m  a l l  l a c k i n g  o n  t h e  e v i d e n c e  p r e s e n t e d .  (Id. 

a t  9 - 1 0 )  T h e  b o a r d ' s  d e t e r m i n a t i o n  m e a n s  t h a t  i n d i v i d u a l s  

r e s i d i n g  i n  t h o s e  c o m m u n i t i e s  a r e  s i t u a t e d  d i f f e r e n t l y  f o r  the 

p u r p o s e s  o f  t h e  s u b s i s t e n c e  l a w  w i t h  r e g a r d  to f i s h  a n d  g a m e  

r e s o u r c e s  t h a n  i n d i v i d u a l s  r e s i d i n g  in  E n g l i s h  3ay, P o r t  G r a h a m ,  

a n d  T y o n e k .

S p e c i f i c a l l y ,  t h e  b o a r d  f i n d s  t h a t  n o  s h o w i n g  h a d  b e e n  

m a d e  t h a t  a l o n g - t e r m ,  s t a b l e  a n d  r e l i a b l e  u s e  p a t t e r n  a p p l i e d  to
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a n y  c o m m u n i t y  o r  s u b c o m m u n i t y . T h e  b o a r d  f i n d s  t h a t  l a c k  e x ­

t r e m e l y  i m p o r t a n t ,  v i e w i n g  t h e  o t h e r  c r i t e r i a  w h i c h  m a y  h a v e  b e e n  

d e m o n s t r a t e d  as l e s s  p e r s u a s i v e ,  in l i g h t  o f  t h e  a b s e n c e  of

l o n g - t e r m ,  s t a b l e  a n d  r e l i a b l e  u s e  p a t t e r n s .  T h e  b o a r d  a c k n o w l­

e d g e s  t h a t  s o m e  g r o u p s ,  s u c h  as t h e  K a c h e m a k  B a y  S u b s i s t e n c e

G r o u p ,  h a d  s h o w n  the e x i s t e n c e  o f  a c o m m u n i t y  o f  i n t e r e s t  a t  the

p r e s e n t  t i me, b u t  t h e  b o a r d  f i n d s  t h a t  the m e m b e r s  w e r e  e i t h e r  

too w i d e l y  d i s p e r s e d  o r  w e r e  too h e t e r o g e n e o u s  to b e  c o n s i d e r e d  

i d e n t i f i a b l e  as a c o m m u n i t y .  T h e  b o a r d  a c k n o w l e d g e s  t h a t  in 

p a r t s  of  C o o k  I n l e t  t h e r e  w a s  t a r g e t i n g  o n  s p e c i f i c  s t o c k s ,  u s e  

o f  t h e  m o s t  e f f i c i e n t  a n d  p r o d u c t i v e  g e a r ,  r e a s o n a b l e  g e o g r a p a i c  

p r o x i m i t y  to t h e  t o w n  s i t e s ,  a n d  e a s y  a n d  d i r e c t  a c c e s s  to the

r e s o u r c e .  H o w e v e r ,  t h e  b o a r d  p o i n t s  o u t  t h a t  o n l y  t h e  K e n a i t z e  

I n d i a n s  h a d  m a d e  a n  a d e q u a t e  s h o w i n g  o f  h a n d l i n g  s a l m o n  b y  

t r a d i t i o n a l  m o d e s  (e.g. , u s i n g  a l l  t h e  p a r t s  of  t h e  fish, i n c l u d­

ing  t h e  h e a d s ,  f ins, t a i l s  a n d  eggs; d r y i n g ,  s m o k i n g ) .  T h e  b o a r d  

f i n d s  t h a t  n o  u s e r  c o n c e n t r a t i o n  s h o w e d  t e c h n i q u e  a n d  s k i l l  

t r a n s m i t t a l  w i t h i n  a n d  b e t w e e n  f a m i l i e s ,  d i s t r i b u t i o n  t h r o u g h o u t  

the e n t i r e  u s e r  c o n c e n t r a t i o n ,  n o r  r e l i a n c e  o n  a w i d e  r a n g e  o f  

w i l d  r e s o u r c e s  t a k e n  in  p r o x i m i t y  to the c o m m u n i t y .  (I d . )

T h e  b o a r d  d i d  n o t  c l o s e  t h e  d o o r  o n  f u r t h e r  p r o p o s a l s  

s e e k i n g  to d e m o n s t r a t e  " s u b s i s t e n c e  u s e s "  i n  C o o k  I n l e t  c o m m u n i­

ties, a n d  i n  f a c t  s t a t e d :

As w i t h  a l l  its d e t e r m i n a t i o n ,  the A l a s k a  B o a r d  o f  
F i s h e r i e s  w i l l  c o n s i d e r  a d d i t i o n a l  i n f o r m a t i o n  
f r o m  t h e  p u b l i c  d u r i n g  its n e x t  r e g u l a t o r y  p r o ­
p o s a l  c y c l e ,  i f  s u c h  i n f o r m a t i o n  is o f f e r e d .  In 
t h e  e v e n t  a d j u s t m e n t s  to the f i n d i n g s  o r  r e g u l a­
t i o n s  a r e  n e c e s s a r y ,  a p p r o p r i a t e  c h a n g e s  c a n  b e

-  4 3  -



m a d e  at t h a t  t i m e .  H o w e v e r ,  n o  e x t e n s i o n  o f  e l i ­
g i b i l i t y  ... is w a r r a n t e d  o n  t h e  p r e s e n t  r e c o r d .

(Id. a t  10)

S i n c e  t h e  b o a r d  r e a s o n a b l y  d i d  n o t  f i n d  o n  t h e  e v i d e n c e

b e f o r e  it t h a t  p l a i n t i f f s  w e r e  s i m i l a r l y  s i t u a t e d  to t h o s e

r e s i d i n g  i n  C o o k  I n l e t  c o m m u n i t i e s  a u t h o r i z e d  to p a r t i c i p a t e  in

" s u b s i s t e n c e  f i s h i n g , "  a n d  s i n c e  t h e  M a d i s o n  c o u r t  r e m a n d e d  t h i s

i s s u e  to t h e  b o a r d ,  a v i o l a t i o n  o f  e q u a l  p r o t e c t i o n  c a n n o t  be

f o u n d  i n  t h e  b o a r d ' s  a p p l i c a t i o n  o f  t h e  t e n  c r i t e r i a .

F. T h e  B o a r d  Is A u t h o r i z e d  to E s t a b l i s h  " P e r s o n a l  U s e  F i s h i n g "  
as a C a t e g o r y  r o r  R e g u l a t o r y  P u r p o s e s

I n  1 9 8 2 ,  t h e  b o a r d  e s t a b l i s h e d  " p e r s o n a l  u s e  f i s h i n g "  

as a c a t e g o r y  w h i c h  it c a n  u s e  i n  r e g u l a t i n g  f i s h i n g  i n  t h e  

s t a t e .  5 A A C  7 7 . 0 0 1 .  T h i s  a c t i o n  is c o n s i s t e n t  w i t h  t h e  b o a r d ' s  

s t a t u t o r y  a u t h o r i t i e s  a n d  is r e a s o n a b l e ,  a n d  t h u s ,  it s h o u l d  b e  

u p h e l d .  K e l l v  v. Z a m a r e l l o , s u p r a , a t  911.

A S  1 6 . 0 5 . 2 5 1 ( a ) ( 6 )  a u t h o r i z e s  t h e  b o a r d  to m a k e  r e g u l a ­

t i o n s  it d e e m s  n e c e s s a r y  f o r  " c l a s s i f y i n g  as c o m m e r c i a l  f i sh, 

s p o r t  f i s h  o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s  e s s e n t i a l  f o r  r e g u l a ­

t o r y  p u r p o s e s ." ( E m p h a s i s  a d d e d . )  P l a i n t i f f s '  a s s e r t i o n  t h a t  

th e  p r o v i s i o n  o n l y  a u t h o r i z e s  t h e  b o a r d  to u s e  c a t e g o r i e s  e s t a b ­

l i s h e d  b y  t h e  l e g i s l a t u r e  is i n c o n s i s t e n t  w i t h  t h e  l a n g u a g e

i t s e l f ,  w h i c h  d e l e g a t e s  t h a t  a u t h o r i t y  to t h e  b o a r d .

U n d e r  A S  1 6 . 0 5 . 2 5 1 ( a ) ( 6 ) ,  t h e  b o a r d  m a y  e m p l o y  " o t h e r  

c a t e g o r i e s "  o n l y  i f  to do so is " e s s e n t i a l  f o r  r e g u l a t o r y  p u r ­

p o s e s . "  In  e s t a b l i s h i n g  t h e  c a t e g o r y  o f  " p e r s o n a l  u s e  f i s h i n g , "  

th e  b o a r d  m a d e  s p e c i f i c  f i n d i n g s  o n  t h e  n e c e s s i t y .  T h e  b o a r d
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f o u n d  t h a t  b e f o r e  t h e  s u b s i s t e n c e  law, i n d i v i d u a l s  c o u l d  f u l f i l l  

t h e i r  p e r s o n a l  u s e  r e q u i r e m e n t s  b y  " s u b s i s t e n c e  f i s h i n g , "  b u t  

th a t  n o w  " s u b s i s t e n c e  f i s h i n g "  is n a r r o w e r  i n  sc o p e ,  a n d  d o e s  n o t  

i n c l u d e  a l l  s u c h  p r e v i o u s l y  a u t h o r i z e d  p e r s o n a l  u s e  f i s h i n g .  T h e  

b o a r d  f o u n d  t h a t  " c o m m e r c i a l  f i s h i n g "  w a s  n o t  the p r o p e r  c a t e g o r y  

fox t h a t  a c t i v i t y ,  s i n c e  t h e  s a l e  o f  f i s h  is n o t  i n v o l v e d .  

F u r t h e r ,  " s p o r t  f i s h i n g "  h a s  b e c o m e  so a s s o c i a t e d  w i t h  h o o k  a n d  

line, r a t h e r  t h a n  n e t s ,  t h a t  to c l a s s i f y  p e r s o n a l  u s e  n e t  f i s h i n g  

as s p o r t  f i s h i n g  w o u l d  b e  c o n f u s i n g  to the p u b l i c .  T h u s ,  it w a s  

n e c e s s a r y  to e s t a b l i s h  " p e r s o n a l  u s e  f i s h i n g . "  5 A A C  7 7 . 0 0 1 ( a ) .

A s s u m i n g  t h e  b o a r d  is c o r r e c t  i n  its i n t e r p r e t a t i o n  

t h a t  t h e  n e w  d e f i n i t i o n  o f  " s u b s i s t e n c e  f i s h i n g "  is n a r r o w e r  t h a n  

t h e  p r e v i o u s  one, it s e e m s  o d d  t h a t  p l a i n t i f f s  w o u l d  c h a l l e n g e  

the b o a r d ' s  a u t h o r i t y  to e s t a b l i s h  " p e r s o n a l  u s e  f i s h i n g , "  s i n c e  

t h e  c a t e g o r y  w a s  e s t a b l i s h e d  i n  o r d e r  to p r o v i d e  f o r  f i s h i n g  

w h i c h  c a n n o t  n o w  b e  c a l l e d  " s u b s i s t e n c e  f i s h i n g . "  P l a i n t i f f s  are 

i n c o r r e c t  in c h a r a c t e r i z i n g  " p e r s o n a l  u s e  f i s h i n g "  as a m a t t e r  of 

" c h a r i t y ; "  t h e  b o a r d  m a d e  c l e a r  t h a t  " p e r s o n a l  u s e  f i s h i n g "  c o u l d  

b e  a u t h o r i z e d  w h e n e v e r  it " i s  in t h e  b r o a d  p u b l i c  i n t e r e s t . "  

5 A A C  7 7 . 0 0 1 ( b ) .  T h e  b o a r d  c a n  th u s  a u t h o r i z e  it i n  its d i s c r e­

t i o n  u n d e r  A S  1 6 . 0 5 . 2 5 1 ( a ) ,  j u s t  as it d o e s  c o m m e r c i a l  f i s h i n g  

a n d  s p o r t  f i s h i n g .

T h e  b o a r d  w a s  a u t h o r i z e d  to e s t a b l i s h  " p e r s o n a l  u s e  

f i s h i n g "  as a c a t e g o r y ,  s i n c e  it is e s s e n t i a l  f o r  r e g u l a t o r y  

p u r p o s e s .  I n d e e d ,  i f  it h a d  n o t  d o n e  so, t h e r e  w o u l d  b e  n o  

m e c h a n i s m  f o r  it to a u t h o r i z e  f i s h i n g  f o r  p e r s o n a l  u s e  b y  set
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g i l l  n e t s  b y  p l a i n t i f f s .

G. T h e  B o a r d  H a s  M o t  V i o l a t e d  P l a i n t i f f s '  S u b s t a n t i v e  D u e
P r o c e s s  R i g h t s  b y M o t A u t h o r i z i n g " S u o s i s t e n c e F i s h i n g "
O D D o r t u n i t i e s  f o r
fflt— r*l II----------

T h e m , b u t  i n s t e a d A u t h o r i z i n g " P e r s o n a l
U s e  F i s h i n g "

S u b s t a n t i v e  d u e  p r o c e s s ,  g u a r a n t e e d  in  a r t i c l e  I, 

s e c t i o n  7 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  p r o t e c t s  p e o p l e  a g a i n s t  

a r b i t r a r y  g o v e r n m e n t a l  a c t i o n ,  a n d  e n c o m p a s s e s  " o u r  t r a d i t i o n a l  

c o n c e p t  o f  f a i r  p l a y  a n d  s u b s t a n t i a l  j u s t i c e , "  " f u n d a m e n t a l  

p r i n c i p l e s  o f  l i b e r t y  a n d  j u s t i c e , "  a n d  " f u n d a m e n t a l  f a i r n e s s . "  

G r e e n  v. S t a t e , 4 6 2  P. 2 d  99 4 ,  9 9 6 - 9 9 7  ( A l a s k a  1 9 6 9 ) .  T h u s ,  t h e  

b o a r d  m a y  n o t  t a k e  a r b i t r a r y  o r  u n r e a s o n a b l e  a c t i o n .  K e l l y  v. 

Z a m a r e l l o , s u p r a . P l a i n t i f f s  a s s e r t  t h a t  t h e y  have, b e e n  t r e a t e d  

u n r e a s o n a b l y ;  h o w e v e r ,  a n  e x a m i n a t i o n  o f  t h e i r  a l l e g a t i o n s  

d e m o n s t r a t e s  t h a t  t h e  b o a r d  h a s  n o t  v i o l a t e d  p l a i n t i f f s  s u b s t a n ­

t i v e  d u e  p r o c e s s  r i g h t s ,  a n d  h a s  n o t  t r e a t e d  t h e m  a r b i t r a r i l y .

P l a i n t i f f s  f i r s t  a s s e r t  t h a t  t h e y  h a v e  b e e n  t r e a t e d  

u n r e a s o n a b l y  b e c a u s e  o f  t h e  v i o l a t i o n  o f  the p u b l i c  m e e t i n g s  a c t  

w h i c h  o c c u r r e d  d u r i n g  t h e  D e c e m b e r  1 9 8 0  b o a r d  m e e t i n g .  As 

d i s c u s s e d  a b o v e  i n  s e c t i o n  C, t h a t  v i o l a t i o n  h a s  b e e n  c u r e d ,  a n d
t .

is m o o t .

P l a i n t i f f s  n e x t  a s s e r t  t h a t  t h e y  h a v e  b e e n  t r e a t e d  

u n r e a s o n a b l y  b e c a u s e  t h e r e  w a s  n o t  a b i o l o g i c a l  ne'-:i to r e s t r i c t  

t h e  " s u b s i s t e n c e  f i s h i n g "  t h a t  w a s  a u t h o r i z e d  i n  C o o k  I n l e t  u n d e r  

t h e  o l d  d e f i n i t i o n .  P l a i n t i f f s  r e f e r  to a r e p o r t  t h a t  p u r p o r t e d ­

ly  c o n f i r m s  t h a t  " s u b s i s t e n c e  f i s h i n g "  o c c u r s  i n  t h e i r  p a r t  o f  

t h e  i n l e t ,  b u t  t h a t  r e p o r t  s p e a k s  in  t h e  t e r m s  u s e d  i n  t h u  y e a r s  

r e p o r t e d  on, w h i c h  w e r e  t e r m s  r e l a t e d  to t h e  o l d  d e f i n i t i o n .
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(G F i l e  4, at 1-97) A s  d i s c u s s e d  a b o v e  in  s e c t i o n  D, the b o a r d  

m a y  i d e n t i f y  ‘s u b s i s t e n c e  u s e s , "  r e g a r d l e s s  o f  the b i o l o g i c a l  

s t a t u s  o f  the t a r g e t  s t o c k s .

P l a i n t i f f s  t h i r d  c l a i m  o f  u n r e a s o n a b l e  t r e a t m e n t  is 

th a t  the b o a r d  i n  a p p l y i n g  the t e n  c r i t e r i a  u n d e r t o o k  a n  a d m i n i­

strative. f u n c t i o n  w h i c h  t h e  b o a r d  is p r o h i b i t e d  f r o m  e n g a g i n g  in 

u n d e r  AS 1 6 . 0 5 . 2 4 1 .  T h a t  c l a i m  is b a s e d  on  a m i s c o n c e p t i o n  th a t  

the b o a r d  w a s  g r a n t i n g  a n d  d e n y i n g  " s u b s i s t e n c e  f i s h i n g "  o p p o r -  

t u n i t i e s  to p a r t i c u l a r  i n d i v i d u a l s .  In fact, the b o a r d  w a s  

i d e n t i f y i n g  " s u b s i s t e n c e  u s e s , "  w h i c h  c a n  b e  p a r t i c i p a t e !  i n  by 

a n y o n e  in C o o k  I n l e t  l i v i n g  i n  a c o m m u n i u y  w h e r e  " c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e s "  e x i s t .  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  

A s s o c i a t i o n  v. S t a t e , s u p r a , at 9 0 1 - 9 0 2 ,  n o t e d  t h a t  t h e  b o a r d  has 

n o  a d m i n i s t r a t i v e  p o w e r s ,  b u t  s i m u l t a n e o u s l y  h e l d  t h a t  the b o a r d

h a s  the p o w e r  to m a k e  d e c i s i o n s  e f f e c t i n g  the u t i ­
l i z a t i o n  o f  f i s h e r y  r e s o u r c e s  in this state.

Id. a t  903.

W h a t  t h e  b o a r d  d i d  in a p p l y i n g  t h e  t e n  c r i t e r i a  w a s  to

i d e n t i f y  " s u b s i s t e n c e  u s e s "  a n d  p r o v i d e  f o r  them. For. t h e  19 8 2

s e a s o n  the b o a r d  a l s o  i d e n t i f i e d  a n d  p r o v i d e d  f o r  " p e r s o n a l  u s e

f i s h i n g , 1' for w h i c h  a n y  A l a s k a  r e s i d e n t  q u a l i f i e s .  5 A A C  7 7 . 0 1 5 ,

5 A A C  7 7 . 5 4 6 ,  a n d  5 A A C  7 7 . 5 4 7 .  K e n a i  P e n i n s u l a  F i s h e r m a n ’s

C o o p e r a t i v e  A s s o c i a t i o n  v. S t a t e , s u p r a , s t a t e s  t h a t  t h e  b o a r d  is

n o t  p r o h i b i t e d  from:

d i f f e r e n t i a l  t r e a t m e n t  of  s u c h  d i v e r s e  u s e r  g r o u p s  
as c o m m e r c i a l ,  s p o r t s ,  a n d  s u b s i s t e n c e  f i s h e r m e n .

at 904. T h u s ,  i n  i d e n t i f y i n g  " s u b s i s t e n c e  u s e s "  a n d



p r o v i d i n g  f o r  t h e m  p u r s u a n t  to A S  1 6 . 0 5 . 2 5 1 ( b ) ,  t h e  b o a r d  is n o t  

i m p r o p e r l y  e x e r c i s i n g  a d m i n i s t r a t i v e  p o w e r s .  In  f a c t ,  a l t h o u g h  

p l a i n t i f f s  s u g g e s t  t h a t  s o m e h o w  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  

s h o u l d  a p p l y  t h e  c r i t e r i a  ( b r i e f  o f  a p p e l l a n t / c r o s s - a p p e l l e e  at  

4 5 - 4 6 )  , t h a t  t a s k  h a s  b e e n  d e l e g a t e d  to t h e  b o a r d ,  n o t  t h e  

d e p a r t m e n t .

P l a i n t i f f s  f o u r t h  a s s e r t i o n  is t h a t  t h e  b o a r d  h a s  

t r e a t e d  t h e m  u n r e a s o n a b l y  b y  a l l e g e d l y  e x c l u d i n g  t h e m  f r o m  

f i s h i n g  o p p o r t u n i t i e s .  It is t r u e  t h a t  a f t e r  t h e  b o a r d  i d e n ­

t i f i e d  a n d  p r o v i d e d  f o r  " s u b s i s t e n c e  u s e s "  f o r  t h e  1 9 8 1  s e a s o n ,  

it d i d  n o t  a u t h o r i z e  a n y  o t h e r  f i s h i n g  f o r  p e r s o n a l  u s e  w i t h  s e t  

g i l l  n e t s  f o r  t h a t  s e a s o n .  A t  t h a t  t i m e ,  t h e  b o a r d  h a d  n o t  y e t  

e s t a b l i s h e d  " p e r s o n a l  u s e  f i s h i n g "  as a c a t e g o r y  u n d e r  w h i c h  it

c o u l d  a c c o m m o d a t e  i n d i v i d u a l s  s u c h  as p l a i n t i f f s .
i

A d d i t i o n a l l y ,  t h e  b o a r d  w a s  v e r y  c o g n i z a n t  o f  its 

r e s p o n s i b i l i t y  i n  w e i g h i n g  b i o l o g i c a l  f a c t o r s  w i t h  t h e  i n t e r e s t s  

o f  d i f f e r e n t  u s e r  g r o u p s  a n d  m a k i n g  a d e c i s i o n  t h a t  w o u l d  b e  in 

t h e  g r e a t e s t  p u b l i c  i n t e r e s t .  T h e  b o a r d  e x t e n s i v e l y  d i s c u s s e d  

i t s  r e a s o n s  f o r  n o t  a u t h o r i z i n g  a n y  f i s h i n g  f o r  p e r s o n a l  u s e  w i t h  

s e t  g i l l  n e t s  f o r  1 9 8 1 ,  o t h e r  t h a n  " s u b s i s t e n c e  f i s h i n g . "  ( V o l­

u m e  28, a t  4 2 - 7 2 )  T h e  b o a r d  e x p r e s s e d  c o n c e r n  t h a t  t h e  n e t  

f i s h i n g  w a s  t o o  e f f i c i e n t ,  a n d  i n v o l v e d  too m a n y  p e o p l e ,  so t h a t  

e v e n  t h o u g h  i t  h a d - h i s t o r i c a l l y  e x i s t e d ,  it m i g h t  n o t  b e  r e a s o n ­

a b l e  to a l l o w  a l a r g e  n u m b e r  o f  p e o p l e  to c o n t i n u e  to u s e  the 

m o s t  e f f i c i e n t  g e a r  t y p e .  (Id. a t  51) T h e  b o a r d  f e l t  t h a t  if 

t h e  m o r e  e f f i c i e n t  s e t  g i l l  n e t s  h a r v e s t e d  t h e  f i s h  b e f o r e  t h e y



r e a c h e d  t h e i r  h o m e  s t r e a m s ,  a f e w  p e o p l e  couli b e n e f i t  d i s p r o p o r­

t i o n a t e l y ,  w h e r e a s  t h e  m a x i m u m  b e n e f i t  to the m a x i m u m  p e o p l e  

c o u l d  b e  p r o v i d e d  b y  r e s t r i c t i n g  t h e  f i s h i n g  to r o d  a n d  r e e l

( s p o r t  f i s h i n g ) , t h u s  a l l o w i n g  m o r e  f i s h  to r e a c h  t h e i r  h o m e

s t r e a m s .  (Id. at 4 4 - 4 5 )  T h e  set g i l l n e t  f i s h i n g  w a s  c o m p a r e d  to

s n a g g i n g ,  w h i c h  h a s  a l s o  b e e n  d i s c o n t i n u e d :

I d o n ' t  l o o k  at a n y  d i f f e r e n t l y  t h e n  say, for 
i n s t a n c e ,  s n a g g i n g  in t h e  s p o r t  f i s h e r y .  F o r  a
l o n g  t i m e  s n a g g i n g  w a s  -- w a s  p e r m i t t e d  i n  the 
s p o r t  f i s h e r y .  T h e  b o a r d  c a m e  to a p o i n t  w h e r e  it 
w a s  too e f f i c i e n t ,  t h e r e  w e r e  too m a n y  p e o p l e  in 
it, t h e r e  w a s  h a r v e s t i n g  at a h i g h e r  r a t e  t h a n  
w h a t  the b o a r d  f e l t  w a s  p r u d e n t  as f a r  as the c o n­
s e r v a t i o n  o f  t h e  r e s o u r c e .  A n d  so, e v e n  t h o u g h
h i s t o r i c a l l y  s n a g g i n g  h a d  e x i s t e d  f o r  a l o n g  t i m e  
the b o a r d  d e c i d e d  th a t  i t  w a s  j u s t  n o t  s o m e t h i n g  
t h a t  c o u l d  b e  j u s t i f i e d  as f a r  as t h e  c o n s e r v a t i o n  
o f  the r e s o u r c e .

A n d  so, I l o o k  at t h i s  n e t  f i s h e r y  in a s i m i­
lar f a s h i o n ,  a n d  i n  o r d e r  to l i v e  u p  to t h e  m a n ­
d a t e s  o f  the c o n s t i t u t i o n  to -- f o r  p r o v i d i n g  the 
r e s o u r c e s  f o r  t h e  m a x i m u m  u s e  o f  its p e o p l e  y o u  
c a n  no  l o n g  —  w h e n  y o u  g e t  to a p o i n t  w h e r e  y o u  
h a v e  a l i m i t e d  r e s o u r c e  y o u  -- y o u  c a n n o t  c o n t i n u e  
to a l l o w  t h e  m o s t  e f f i c i e n t  m e a n s  o f  h a r v e s t .

(Id. a t  44) T h e  b o a r d  n o t e d  n e t  f i s h e r m e n  h a d  a l t e r n a t i v e  m e a n s

to m e e t  t h e i r  p r o t e i n  n e e d s ,  a n d  t h a t  t h e y  w o u l d  h a v e  a c c e s s  to

the r e s o u r c e  b y  u s e  o f  r o d  a n d  reel. (Id. at  43)

In l i g h t  o f  t h o s e  r e a s o n s ,  t h e  b o a r d  f o r  t h e  1981

s e a s o n  d i d  n o t  a u t h o r i z e  f i s h i n g  f o r  p e r s o n a l  u s e  w i t h  s e t  g i l l

n e ts, o t h e r  t h a n  " s u b s i s t e n c e  f i s h i n g , "  i n  C o o k  Inlet.

H o w e v e r ,  b y  t h e  t i m e  the b o a r d  c o n s i d e r e d  t h e  m a t t e r

a g a i n  for 1982, it h a d  e s t a b l i s h e d  " p e r s o n a l  u s e  f i s h i n g "  as a

c a t e g o r y  it c o u l d  e m p l o y .  5 A A C  7 7 . 0 0 1 .  T h e  b o a r d  a u t h o r i z e d

" p e r s o n a l  u s e  f i s h i n g "  i n  b o t h  the s o u t h e r n  a n d  c e n t r a l  d i s t r i c t s
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o f  C o o k  I n l e t ,  u n d e r  t h e  s a m e  I n d i v i d u a l  h a r v e s t  l i m i t s  t h a t  h a d

b e e n  i n  e f f e c t  f o r  w h a t  w a s  c a l l e d  " s u b s i s t e n c e  f i s h i n g "  i n  t h o s e

a r e a s  p r e v i o u s l y .  5 A A C  7 7 . 5 3 0 ( a ) ,  5 A A C  7 7 . 5 4 6  a n d  5 A A C

7 7 . 5 4 7 .

T h e  M a d i s o n  p l a i n t i f f s  w o u l d  l i k e  to f i s h  o n  c o h o

s a l m o n  i n  t h e  c e n t r a l  d i s t r i c t  o f  C o o k  I n l e t  i n  t h e  fall.

I n s t e a d ,  t h e  b o a r d  a u t h o r i z e d  a f i s h e r y  o n  s o c k e y e  s a l m o n  i n  the 

c e n t r a l  d i s t r i c t  i n  J u n e .  (M F i l e  6, a t  3 6 5 - 3 6 6 ,  17, 18) A

c o n s e q u e n c e  o f  t h e  a b s e n c e  o f  " s u b s i s t e n c e  u s e s "  is t h a t  the 

b o a r d  r e t a i n s  t h e  d i s c r e t i o n  to a u t h o r i z e  " p e r s o n a l  u s e  f i s h i n g "  

o n  w h a t e v e r  s t o c k s  a n d  i n  w h a t e v e r  s e a s o n s  i t  d e t e r m i n e s  b e s t  

s e r v e  t h e  p u b l i c  i n t e r e s t ,  j u s t  as i t  r e t a i n s  d i s c r e t i o n  f o r  w h e n  

a n d  w h e r e  to a u t h o r i z e  c o m m e r c i a l  f i s h i n g  a n d  s p o r t  f i s h i n g .  AS 

1 6 . 0 5 . 2 5 1 ( a ) .  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s s o c i a ­

t i o n  v. S t a t e , s u o r a , r e c o g n i z e d  t h a t  t h e  b o a r d  is a u t h o r i z e d  to 

m a k e  a l l o c a t i o n  d e c i s i o n s .  T h e  f a c t o r s  u p o n  w h i c h  t h o s e  a l l o c a ­

t i o n s  a r e  b a s e u  m a y  c h a n g e  o v e r  t i m e ,  a n d  t h e  a l l o c a t i o n s  m a y  

s h i f t  a c c o r d i n g l y .  S u c h  a l l o c a t i o n s  a r e  c o n s i s t e n t  w i t h  the 

b o a r d ' s  s t a t u t o r y  . a u t h o r i t y .  • A S  1 6 . 0 5 . 2 2 1 ( a )  a n d  A S  1 6 . 0 5 . -  

2 5 1 ( b )  .

T h u s ,  t h e  b o a r d  m u s t  a u t h o r i z e  " s u b s i s t e n c e  f i s h i n g "  on 

t h e  s p e c i f i c  s t o c k s  a n d  i n  t h e  s p e c i f i c  s e a s o n s  w i t h  w h i c h  the 

" s u b s i s t e n c e  u s e s "  a r e  a s s o c i a t e d .  S e e  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  5 A A C  

0 1 . 5 9 7 ( a ) ( 3 ) .  O n  t h e  o t h e r  h a n d ,  t h e  b o a r d  h a s  t h e  l a t i t u d e  to 

d i r e c t  " p e r s o n a l  u s e  f i s h i n g "  to a n y  s t o c k  o r  s e a s o n ,  as l o n g  as 

i t s  d e c i s i o n  is r e a s o n a b l e  a n d  n o t  a r b i t r a r y .  K e l l y  v.
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Z a m a r e l l o , s u p r a , at 911. T h e  M a d i s o n  c o u r t  d e t e r m i n e d  t h a t  the 

s h i f t  f r o m  the f a l l  c o h o  to the s u m m e r  s o c k e y e  w a s  r e a s o n a b l e  a n d  

n o t  a r b i t r a r y .  (M F i l e  6, at 3 6 8 - 3 6 9 ,  IK 11, 12)

T. e p l a i n t i f f s  f i n a l l y  a s s e r t  t h a t  t h e y  h a v e  b e e n  

t r e a t e d  u n r e a s o n a b l y  b e c a u s e  p a r t i c u l a r  b o a r d  m e m b e r s  a l l e g e d l y  

h a d  a b i a s e d  a t t i t u d e  t o w a r d  them. 19/ T h e  i n c i d e n t s  t h a t  p l a i n­

tiffs r e l y  u p o n  to a t t e m p t  to d e m o n s t r a t e  the " u n r e a s o n a b l e "  

a t t i t u d e  o f  p a r t i c u l a r  b o a r d  m e m b e r s  a l l  i n v o l v e  b o a r d  a c t i o n  

that p l a i n t i f f s  d i d  n o t  like. T h e  b o a r d  d i d  n o t  a u t h o r i z e

" s u b s i s L u n c e  f i s h i n g "  f o r  p l a i n t i f f s ,  b u t  the c r i t e r i a  t h a t  the 

b o a r d  u s e d  in t h a t  p r o c e s s  w e r e  c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  the 

s u b s i s t e n c e  l a w  a n d  r e a s o n a b l e ,  a n d  u n d e r  the r e m a n d  to s u p e r i o r  

co u r t ,  p l a i n t i f f s  a r e  f r e e  to s u b m i t  p r o p o s a l s  to the b o a r d  a n d  

s h o w  w h y ,  u n d e r  t h e  c r i t e r i a ,  t h e y  do in  f a c t  e n g a g e  in  " s u b s i s­

tence  u s e s . "  S e e  s e c t i o n s  B, D, a n d  E a b o v e .

It is t r u e  t h a t  n o  f i s h i n g  f o r  p e r s o n a l  u s e  w i t h  set 

g i l l  n e t s  w a s  a u t h o r i z e d  f o r  p l a i n t i f f s  i n  1981, b u t  as t h e  e a r­

lier d i s c u s s i o n  s h o w s ,  the b o a r d  b a s e d  t h a t  a c t i o n  o n  r e s o u r c e

1 9 / A F N  a s s e r t s  t h a t  p l a i n t i f f s  a r e  a l l e g i n g  t h a t  the b o a r d  as 
an i n s t i t u t i o n  s u f f e r s  f r o m  u n c o n s t i t u t i o :  al b i a s .  ( B r i e f  o 7  
i n t e r v e n o r / a m i c u s  c u r i a e  at  3 7 - 4 5 . )  T h a t  is n o t  an  a c c u r a t e  
c h a r a c t e r i z a t i o n  o f  p l a i n t i f f s '  a l l e g a t i o n s ,  w h i c h  i n s t e a d  are 
d i r e c t e d  a t  t h e  a t t i t u d e s  o f  p a r t i c u l a r  b o a r d  m e m b e r s .  F o r  
e x a m p l e ,  t h e  c o n t e m p t  a l l e g a t i o n s  i n  G j o s u n d  w e r e  d i s m i s s e d  b y  
s t i p u l a t i o n  " b a s e d  u p o n  a s i g n i f i c a n t  c h a n g e  in the m e m b e r s h i p  
a n d  l e a d e r s h i p  o f  t h e  [ b o a r d ] . . . "  (M F i l e  7, at 371) A F N  as k s  
that t h e  p u r p o r t e d  i s s u e  b e  r e m a n d e d  to s u p e r i o r  c o u r t  to d e v e l o p  
a r e c o r d .  In fact, t h e  r e a s o n  t h e r e  is n o  r e c o r d  is t h a t  n o  s u c h  
i s s u e  h a s  b e e n  r a i s e d  o r  b r i e f e d  in e i t h e r  G j o s u n d  o r  M a d i s o n .
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a n d  a l l o c a t i o n  c o n c e r n s .  H o w e v e r ,  b e f o r e  1 9 8 2 ,  t h e  b o a r d  r e c o n ­

s i d e r e d ,  a n d  a u t h o r i z e d  " p e r s o n a l  u s e  f i s h i n g "  in  w h i c h  p l a i n ­

t i f f s  c a n  p a r t i c i p a t e .

T h e  " p e r s o n a l  u s e  f i s h i n g "  a u t h o r i z e d  b y  t h e  b o a r d  i n

the c e n t r a l  d i s t r i c t  o f  Coe.: I n l e t  is o n  t h e  s u m m e r  s o c k e y e ,  i n ­

s t e a d  o f  t h e  f a l l  c o h o  p r e f e r r e d  b y  p l a i n t i f f s ,  bu t ,  as d i s c u s s e d  

a b o v e ,  t h a t  d e c i s i o n  is w i t h i n  t h e  d i s c r e t i o n  o f  t h e  b o a r d  a n d  

r e a s o n a b l e .  A S  1 6 . 0 5 . 2 5 1 ( a ) .  (M F i l e  6, a t  3 6 8 - 3 6 9 ,  11 11, 12) 

P l a i n t i f f s  m a y  n o t  h a v e  m a d e  c h e  d e c i s i o n s  t h a t  the 

b o a r d  m a d e  o n  t h e s e  m a t t e r s .  T h a t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  

t he b o a r d  d e c i s i o n s  w e r e  a r b i t r a r y ,  an d ,  in  f a c t ,  as t h e  d i s ­

c u s s i o n  s h o w s ,  t h e  d e c i s i o n s  w e r e  r e a s o n a b l e .

T h u s ,  t h e  a c t i o n s  o b j e c t e d  to b y  p l a i n t i f f s  do n o t  

v i o l a t e  s u b s t a n t i v e  d u e  p r o c e s s .

VI. C O N C L U S I O N  

T h i s  a p p e a l  is n o t  a b o u t  m e r e  s e m a n t i c s .  It is a b o u t  

i m p o r t a n t  l e g i s l a t i v e  c h a n g e s  i n  t h e  d e f i n i t i o n  o f  " s u b s i s t e n c e  

f i s h i n g "  w h i c h  a r e  b e i n g  p u t  i n t o  e f f e c t  i n  a r e a s o n a b l e  m a n n e r  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  to p r o t e c t  r u r a l  a r e a s  of 

t h e  s t a t e  w h i c h  h i s t o r i c a l l y  h a v e  b e e n  d e p e n d e n t  u p o n  h u n t i n g  a n d  

f i s h i n g  as a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  s o c i a l  a n d  e c o n o m­

ic l i f e  o f  t h p  a r e a .  I n  C o o k  I n l e t ,  " s u b s i s t e n c e  f i s h i n g "  is n o w  

b e i n g  a u t h o r i z e d  f o r  r u r a l  c o m m u n i t i e s  r e l i a n t  u p o n  f i s h  a n d  g a m e  

r e s o u r c e s , a n d  " p e r s o n a l  u s e  f i s h i n g "  is b e i n g  a u t h o r i z e d  for 

i n d i v i d u a l s ,  s u c h  as p l a i n t i f f s ,  w h o  do n o t  l i v e  i n  s u c h  r e l i a n t  

c o m m u n i t i e s .

-  5 2  -
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T h e  s t a r e  r e q u e s t s  t h a t  t h e  h o l d i n g s  o f  the M a d i s o n  

c o u r t  b e  a f f i r m e d ,  t h a t  t h e  h o l d i n g  o f  t h e  G j o s u n d  c o u r t  w h i c h  is 

the s u b j e c t  o f  t h i s  a p p e a l  b e  r e v e r s e d ,  a n d  t h a t  t h e  r e q u e s t  b y  

A F N  f o r  a r e m a n d  o n  a n  i s s u e  t h a t  is n o t  at i s s u e  in  this c o n s o l­

i d a t e d  a p p e a l  b e  d e n i e d .

y

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

By: —/•

L a r r i  I r e n e  S p e n g l e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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Winter King Charters
Fish for

W inter Kings 
H alibut 

Rock Fish

Tackle furnished 
or bring your own

Ralph E. Lohse, Captain
Box 14 

Cordova, Alaska 99574 
(907) 424-7170

April 1C, 1985

Representative M. Mike Miller, Chairman 
House of Representative, Judiciary 
Pouch V
Juneau, Alaska 998J1

Dear Mr. Miller,

I believe that the subsistence issue is of utmost importance at this time. 
The detrimental effects of the Supreme Court's decision in the case of 
Madison vs. Alaska, on the communities and individuals involved in sport 
and commercial fishing, demands immediate attention to avert both short 
and long term financial disaster. (Mot to mention true subsistence users.)

We need immediate action on the part of those in a position of power and 

leadership.

Please do all in your power to give House Bill #288 or similiar legislation 
your attention and. support.

Thank you.

G o J l j U u



4 / 4 / 8 5

D e a r  R e p r e s e n t a t i v e ,
I w o u l d  like to  u r g e  y o u  to s u p p o r t  H B - 2 8 8  o r  any l e g i s l a t i o n  t h a t  

w i l l  k e e p  the A l a s k a  E o a r d  o f  F i s h  a n d  C a m e  as n a n a g e r s  a n d  r e g u l a t o r s  
of o u r  f i s h  a n d  game. I live in C o r d o v a  and f i s h i n g  is m y  o n l y  m e a n s  o f  
m a k i n g  a living. I h a v e  fo u r  m o n t h s  t o  m a k e  a y e a r s  w a i g e  a n d  the C o p p e r  
R i v e r  f i s h e r y  m a k e s  up to 70% of m y  i n c ome. It w e  l o ose any ti m e  f i s h i n g ,  
e s p e c i a l l y  the f i r s t  p a r t  of  the run, w h e r e  50% of the f i s h  go up r i v e r  
in 2-3 w e e k s ,  it is d e f i n a t e l y  g o i n g  to m a k e  it hard, if not i m p o s s i b l e ,  
to m a k e  m y  f i n a n c i a l  e n d s  m e et.

P l e a s e  s u p p o r t  H B 2 8 8  a n d  p l e a s e  p u s h  to get the i s s u e  r e s o l v e d  this 
s e a s o n .  F i s h i n g  is s c h e d u l e d  to b e g i n  !1ay 13, 10 35,

T h a n k - y o u  ve r y  m u c h ,

S i  r i c e  r e l v  .

J o h n  C. B o o r e n
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Mrs. Denny Kay Weathers 
P.O. Box 037 
Cordova, Aluska. 99574 
Reseaent; Hawkins Island 
Lot 6, Deep Bay VHP ch. 6

Dear Alaska State Legislators;
I am a homemaker & mother, I live (5) water miles Northwest of Cordova on 

the North end of Hawkins Island in the Deep Bay area.
I em strongly in support of Senate Bill H 231 and House Bill fi 288, ar 

urge all Senate ahc no use Chairman and Co-Chairman to work as quickl/“IT3 pc ui- 
blo at resolving these major issues.

My personal reesons are a3 follows; Pishing is our only source of an in *.oma 
which in turn is our survival. Survival meaning we must purchase fishing and hun­
ting license, shells, fuel to even ao ret game meat.

In order to make jelly, bread ox' 'even grow a hand full of potatoes it takes
an income to purchase flour, sugar or seed potatoes, and much work to even try
to grow a small kelp box garden, do to our poor gardening conditions in this 
area, compared to Anchorage, Palmer and Fairbanks with such good growing seasons.

You must take in to consideration, our moose and deer, in the Prince William 
Sound, Copper River and the surrounding Cordova area. All the moose and deer 
were transplanted here prior to Statehood. This makes a limit on all the game 
meat in this area, which is set up to ensure that our children will have moose 
and deer when th y grow up. The Alaska Pish and Game regulate those rules to 
ensure future stocks, thi3 is done in the best interest of the people,,

If the State was to open subs!stance hunting to all residents it would dis-
trciy all that the dept, of Pish and Game has worked so hard to protect for the 
future of all Alaskans.

As for the Copper River Red Salmon run; in 1982 my husband caught 2,865 red 
salnon, 1983 was 1,323 red salmon, 1984 was 741 red salmon..Each year we have 
been cut back on our take of the Copper River Red Salmon to ensure tho brood 
stock and to ussure that tho subsistnnca fisherman get thier increased quota 
of Red Salmon each year.

My husband in 1982 paid 357.30, 1933 paid $26.46, 1934 >14.82, this was 
just the Aquaculture asesment for Copper River Red Salmon and by the time the 
cannery3 machod the 3.02 per fish it totaled 093.58 paid out for our catch to 
ensure the preservation of our future Copper River Rod Salmon through the Aqua­
culture. Please elco note that the subsistanco fisherman do not pay the $.02 per 
fish nor do they quit fishing during the clo3er3 by the State of Aluoka Dept, of 
Pish and Game. Those closers are deiis-ned to give proper escapement to ensure the 
proper amuont of brood stock escapement.

If the Copper River Fishermen have to cut back much more there will not be 
a Copper River Fisherman left.

Please understand , 1 boleave that subsistence ia very important but not to 
the point of destruction-moaning our roooursea oan not handle every resident be­
coming a cub3itance user. Please study this issue with the up-raost care, because 
rivers, streams, forests and fields can only provide just so much and when it's 
gone it's gone forever. The Alaska State Pish And Game have been slowly accomp­
lishing a goal, why not leave it there at least they have some facts and figures 

knd:a future to work with.
To me subsistence means a need find a need moan3 necessity which brings us 

back to 3ubsistance '-ich is the minimum food and shelter necessary to support 
llfo-nat the want for the food.

I beleave hunting .'tad fishing is 3till a privilege and honor that the State 
of Alaska provides by over seeing the resources and keeping thorn balanced.

People that have a good income, moaning average income or higher should be 
willing to purchase a hunting or fishing license and leave the subsistanoe to the 
person or persons that trunly need it for the reasons of survival, not for tho 
want or greed. Remember tho key words to subsi3tanco is in tho V/ebsters Dictionary, 
Thank you.for your concerns and time on thhse important issues.



Mr3• Denny Kay Weathers  
P.O. Box 037 
Cordova, A laska  99574 
R eseden t ;  Hawkins I s l a n d  
Lot 6, Deep Bay VHP ch. 6

(Pace L e t t e r )
Dear Committee Chairman;

Could you p l e a s e  see  t h a t  a l l  the  members o f  you r  committee r e c i e v e  a copy 
o f  my l e t t e r  i n  su p p o r t  o f  Sena te  B i l l  #231 and House B i l l  #280 to  h e lp  e nsu re  
t h e  s a f e t y  and f u t u r e  o f  a l l  o u r  n a t u r a l  r e s o u r s e s  and w i l d l i f e  th roughou t  a i l  
A la sk a .  Thank you a l l  f o r  your  t ime and ha rd  work, I f  I  can be o f  any h e lp  to 
any one o f  our  l e g i s l a t o r s  w i th  our  f i s h i n g  r e c o r d s  p l e a s e  l e t  us know.



• >

Mrs. Denny Kay Weather s 
P.O. box 337 
Cordova, A laska .  99574 
f(03edentj  Hawkins I s l a n d  
Lot 6, Deep Day VHP ch .  6

Dear Alaska  Ct&te L e g i s l a t o r s ;
I  am a homemaker & mother,  I  l i v e  (5)  w a t e r  m i l e s  Northwest  ot' Cordova on 

the  North  end o f  Hawkins I s l a n d  i n  the Deep Day a r e a .
I  am stjTongly i n  su p p o r t  o f  Senate  D i l l  H 231 and House D i l l  # 238, and 

urge  a l l  Sena te  a n a l i n u s e  Cnairman and Co-Chairman to work a s  q u i c k l y - ^  p o s s i ­
b le  a t  r e s o l v i n g  t h e s e  major i s s u e s .

My p e r s o n a l  readonc a re  a3 f o l l o w s ;  P i s h i n g  i3  o u r  on ly  s o u rce  o f  on income 
which i n  tu rn  i s  ou r  s u r v i v a l .  S u r v iv a l  moaning we must purchase  f i s h i n g  and hun­
t i n g  l i c e n s e ,  s h e l l s ,  f u e l  to even ~o g e t  game meat.

In o r d e r  to make j e l l y ,  bread o r  even grow n hand f u l l  o f  p o t a t o e s  i t  t a k e s
en income to pu rchase  f l o u r ,  s u g a r  o r  seed p o t a t o e s ,  and much work to even t r y
to  grow a smal l  k e lp  box ga rd en ,  do lo our  poor g a rd e n in g  c o n d i t i o n s  in  t h i s  
a r e a ,  compared to Anchorage,  Palmer and F a i rb a n k s  w i th  such good growing s e a s o n s .

You must t ak e  i n  to c o n s i d e r a t i o n ,  ou r  moose and d e e r ,  in  the  P r in ce  V.’i l l i a m  
Sound, Copper R iv e r  and the su r ro u n d in g  Cordova a r e a .  A l l  the moose and deer  
were t r a n s p l a n t e d  here  p r i o r  to S ta te h o o d .  T h is  makes a l i m i t  on a l l  the  game 
meat in  t h i s  a r e a ,  which i s  s e t  up to ensu re  t h a t  ou r  c h i l d r e n  w i l l  have moose 
and d e e r  when they  grow up. The Alaska F ish  and Game r e g u l a t e  t h e s e  r u l e s  to 
en su re  f u t u r e  s t o c k s ,  t h i s  i s  done in  the b e s t  i n t e r e s t  o f  the  p e o p le .

I f  the  S t a t e  was to  open s u b s i s t a n c e  h u n t i n g  to a l l  r e s i d e n t s  i t  would d i s -
t ro y  a l l  t h a t  the  d e p t ,  o f  P ish  nmd Game h as  worked so hard  to p r o t e c t  f o r  the  
f u t u r e  o f  a l l  A laskans .

As f o r  the  Copper R iv e r  Had Salmon run ;  i n  1902 my husband caugh t  2,865 rod 
s a lo o n ,  1903 'was 1,323 red  salmon, 1904 was 741 red  sa lm o n . .E ach  y e a r  we have 
been c u t  back on ou r  take o f  the  Copper R iv e r  Red Salmon to ensu re  tho brood 
s to c k  and to a s s u r e  t h a t  the  s u b s i s t a n c e  f i sh e rm a n  g e t  t h i e r  i n c r e a s e d  quota  
o f  Red Salmon each y e a r .

My husband in  1982 pa id  $57.30 ,  1903 p a id  $26 .46 ,  1984 $14 .02 ,  t h i s  was 
j u s t  th e  A q u acu l tu re  aoesment f o r  Copper R iv e r  Red S a l r  ,n and by tho  t ime the  
c a n n e ry s  mached th e  $ .02  per f i s h  i t  t o t a l e d  $90.58 p a id  ou t  f o r  ou r  c a tc h  to 
ensuro  th e  p r e s e r v a t i o n  o f  o u r  f u t u r e  Copper R iv e r  Red Salmon th rough  the Aqua­
c u l t u r e .  P lea se  a l s o  no te  t h a t  the  s u b s i s t a n c o  f i sh e rm e n  do not pay the  $ .02  per  
f i s h  no r  do they q u i t  f i s h i n g  d u r in g  the  c l o s e r s  by the  S t a t e  o f  Alaska  Dept,  o f  
F i s h  and Game. Those c l o s e r s  a r e  de s igned  to g iv e  p r o p e r  escapement to  ensure  th e  
p r o p e r  nmuont o f  brood s to ck  escapement.

I f  the Copper R iver  Fishermen have to c u t  back much more t h e r e  w i l l  n o t  be 
a Copper R iver  Fisherman l e f t .

P l e a s e  u n d e r s t a n d  , I b e lea v e  t h a t  s u b s i s t e n c e  i s  ve ry  im p o r t a n t  out n o t  to  
the  p o i n t  o f  d e s t r u c t i o n - m e a n i n g  our  r o s o u r s e s  oan n o t  hand le  every  r e s i d e n t  be­
coming a  s u b s i t a n c e  u s e r .  P le a se  s tudy  t h i s  i s s u e  w i th  tho up-most c a r e ,  because  
r i v e r s ,  s t r e a m s ,  f o r e s t s  and f i e l d s  can on ly  p ro v id e  j u s t  so much and when i t ' s  
gone i t ' s  gone f o r e v e r .  The A laska  S t a t e  P'ish And Game have been s lo w ly  accomp­
l i s h i n g  a g o a l ,  why no t  l e ave  i t  t h e r e  a t  l e a s t  they  have some f a c t s  and f i g u r e s  
andch f u t u r e  to  work w i th .

To me s u b s i s t e n c e  means a need and a need mean3 n e c e s s i t y  which b r in g s  us  
back to  s u b s i s t a n c e  which i s  the  minimum food and s h e l t e r  n e c e s s a r y  to  su p p o r t  
l i f e - n o t  the  want f o r  the  food .

I  b e lea v e  h u n t i n g  and f i s h i n g  i s  s t i l l  a p r i v i l e g e  and honor t h a t  tho  S t a t e  
o f  A la ska  p r o v i d e s  by ov e r  s e e in g  the  r e s o u r c e s  and keep ing  them b a lan ced .

People  t h a t  have a good income, m eani rg  average  income o r  h i g h e r  should  be 
w i l l i n g  t o  pu rchase  a h u n t in g  o r  f i s h i n g  l i c e n s e  and le a v e  the  s u b s i s t a n c e  to  the  
p e r so n  o r  p e r so n s  t h a t  t r u o l y  nped i t  f o r  Vie r e a s o n s  o f  s u r v i v a l ,  n o t  f o r  t h e  
want o r  g re e d .  Remember the key words to  e . b s i s t a n c e  i s  i n  th e  Webstors  D ic t iona ry*  
^Ehank ypu ; f o r  ,yotpr Qpncerns and t ime on th h s e  im p o r ta n t  i s s u e s .



Mr & Mrs. Max Wiese
Box 47 

Cordova, Alaska 99574 
424-3667

'29 H a r c h  19C 5

R e p . H i k e  Jaillor, C h a i r  an 
H o u s e  J u d i c i a r y  Con: i t t e e  
Ju n e a \  A H

D e r r  Ron. H i l ler:

I n  r e g a r d  t o  H o u s e  Bil" .,"398, I a n  c o n c e r n e d  w i t h  the i s s u e  o f  w h o  

is to u s e  and manr. 0 the f i s h  and s a m e  resources 0:" t h e  state, s p e­

ci f i c a l l y ,  ,o f  fry area o f  C o r d o v a ,  and t h e  gilnon of the C o n n e r  River. 

I v;as h o r n  and r a i s e d  in C o r d o v a ,  h a v e  f i s h e d  f o r  3. (f n y  93 years, 

and d e p e n d  e n t i r e l y  o n  t h e  C o p p e r  R i v e r  f o r  n y  l i v l i h o o d .  I v n u l d  

l i’-c to see the n a n a y e n e n t  o f  o u r  r e s o u r c e s  h a n d l e d ,  so t h a t  I, 

and the nan-.- o t h e r  r e s i d e n t s  of C o r d o v a  w h o  a l s o  d e p e n d  oh the 

C o p p e r  River, w i l l  he e n s u r e d  of o u r  c o n t i n u e d  u s e  of t h ’s r e s o u r c e ?

T h a n k  y o u  f a r  y o u r  ti n e  a n d  c o n s i d e r a t i o n  in t h i s  m a t t e r .

S m e  ore. yo i

C J /  —

fax V,ri e s e



CITY OF VALDEZ, ALASKA

RESOLUTION’ N’O. 8512

A RESOLUTION OF THE CITY OF VALDEZ, ALASKA 

URGING IMMEDIATE PASSAGE OF SENATE BILL 231 

AND HOUSE BILL 288, RELATING TO SUBSISTENCE 

FISHERIES, BY THE ALASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of Alaska recently 

found the Alaska Board of Fisheries Regulation, 5 AAC 01.597 

inconsistent with the Legislative intent to provire guidelines 

for the protection of subsistence fishing, and

WHEREAS, the court found the regulation exceeds the 

authority delegated to the Board because it operates too 

restrictively in nonsubsistence uses, and

WHEREAS, Governor Sheffield has proposed legislation in the 

form of Senate Bill 231 and House Bill 288 which provides the 

necessary definition and clarification of the subsistence and 

nonsubsistence fishery issues, and

WHEREAS, the economy of the City of Valdez is critically 

dependent on the revenue and employment resulting from the 

commercial and sport fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288 

when enacted will serve to the benefit of subsistence, nersonal
commercial and sport fisheries, and the Board's management 

of Alaska's most valuable renewable resource.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 

CITY OF VALDEZ, ALASKA, that

Section 1. There be immediate consideration and enactment 

of Senate Bill 231 and House Bill 288 as proposed by Governor 

Sheffield.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 

VALDEZ, ALASKA this 1st day of April, 1985.

CITY OF VALDEZ, ALASKA

ATTEST

Jim7Watson

City Manager/City Clerk



D e a r frU •

My name is Dan Strickland. I an 31 years old and live with 

my wife Pane la in Cordova, We just had our first child, a son, 14 days 

ago. I came tc Alaska 13 years ago and have worked for the Department of 

Fish ar.d Game for 4 years, and as a commercial fisherman for 9.

I realize the complexity o f  a subsistence definition and the politics 

of relating this definition to fish and game management, from my work with 

the Eskimos and their marine mammal harvest, but I can hardly believe the 

recent Supreme Court decision making ail Alaskans, rural and urban both, 

subsistence users with first- priority.

You know all the arguments pro and con I'm sure. I would just like 

to add my voice in support of Senate Bill #231 and House Bill #288.

With the support of the state of Alaska ny wife and I have built a 

lifestyle for the last 9 years. Please, please, do not obliterate what we 

have struggled for for the last decade. Support passage of Senate Bill #231 

and House Bill #238. Thank you very much.

Sincerely,

Dan Strickland 
P.O. Box 1517 
Cordova, Alaska 99574 
424-5277



PRINCE W ILLIA M  SOUND
AQUACULTURE CORPORATION

A renional non-profit organization [or the enhancem ent o f fisheries.

P.O. Box U K) 
Cortlora, Alaska !)!>.'>71 

m?) tei-iAit

March 26, 1985

Rep. M. Mike Miller, Chairman 
House Judicial Committee 
Alaska State Legislature 

Pouch V (MS 3100)
Juneau, AK 99811

Dear Rep. Miller:

The fishermen in Area E (Prince William Sound, Copper and Bering Rivers) 
have, s nee 1974, contributed $2.5 million and their own voluntary time to the 

development of Prince William '"ound Aquaculture Corporation (PWSAC) and the 
imp eme..tation of salmon enh icement programs by this Regional Aquaculture 
Association.

This form of "self help" resource development by the harvesting fishermen, 
which was created by the Alaska f ie Legislature in 1974, has set a responsible 
standard for enhancement that is without parallel in the rest of the United 
States. We project that our total enhancement program will generate annual 
revenues to the commercial fishery alone of $20 million within ten years. 

Moreover, the Esther Hatchery will produce coho and chinook salmon fry to 
be stocked in nearby lakes, which we project will return 7500 coho and 6000 
chinook salmon adults to the developing sport fishery near Whittier. Salmon 
from this hatchery will also be available to a future subsistence fishery.

PWSAC has actively supported the enhancement of sockeye and chinook 
salmon on the Copper River in cooperative research programs with the Alaska 
Department of Fish & Game since 1981. Funds expended to date represent $1.6 
million. These research studies have focused upon the development of an 
expanded hatchery program in the Upper Coopper River in fiscal year 1987.
We, along with other groups, feel that mere fish production will increase 
the share of fish for all users of the resource, commercial, sport and subsis­
tence included.

The recent Alaska Supreme Court ruling on the subsistence issue, the 
Madison decision, has the potential to undercut the established gillnet fishery 
before we have an opportunity to implement our Regional Comprehensive Enhance­
ment Plan- Our fishermen, processors, Cordova businesses and community in 

general, could suffer a devastating economic loss in the near and long term 
if this decision stands.



Page Two
Rep. M. Mike Miller 

March 26, 1985

While the 1978 subsistence law provides for an appropriate priority 
use of resources by residents of Alaska who have traditionally relied on 

fish and game, it does not give the boards enough guidance to protect 
other traditional users, that is, sports and commercial fishermen.

We urgently need your help and support in order to see that Senate Bill 
//231 is enacted in this legislative session.

Thank you for your support.

BJA/mbl
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Box 25k 
Cordova,

April I, 19^5

Representative Mike Miller, Chairman 

House of Representative Judiciary 

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811

Dear Representative Miller;

I am writing to request your support on HB 288 or any simile-

legislation that would give the Alaska Board of Fish and Game the power back

to regulate and manage our fish and game resources. If not passed this could 

virtually destroy Cordova. Cordova's main industry is fishing and the only 

industry that is keeping Cordova alive today. W e  cannot depend on Tourism.

Many Cordova fishermen would loose their boa s and their only way of

making a living if they are not able to fish (gillnct). Does the state want 

to see this happen? Nearly all of the Cordova fleet is financed thru the state. 

What will this do to the state?

My husband has been in the fisheries since 19&9- We make our home 

here in Cordova. This is our only means of employment, We are not young 

and certainly do not wish to loose our boat. We prefer to be employed and 

not on Welfare.

I urge you, along with all of Cordova, to please give this bill 

your support.

Sincerely,

Kathy Crow
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P.O. B o x '60$.' 

Cordova, Alaska 9^5

To whom it may concern:

I am concerned about the situation that may develope in Cordova if adequate 

steps are not taken to ensure the commercial fisherman's livelihood. The ruling 
by the Alaskan Supreme Court on the subsistence use of salmon threatens Cordova's 

economy which is based entirely on the commercial fishing of salmon. The laws 
need to be changed or modified to protect this way of life. Subsistence use of 
salmon by all Alaskans, rural and urban, is a knife in the back to the commercial 

fisheries. The economic repercussions of the decline or total lose of the commer­
cial fisheries in Cordova, would be felt by all Alaskans.

Is the right of all Alaskans to the salmon worth the complete demise of a wav
of life for the fisherman? I don't think so! I would appreciate anything you 
could do to protect our commercial fisheries.

Sincerely yours 
Monna Alwine
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P.O. Box 1065 
Cordova, AK. 99574
March 31, 1985

M. Mike Miller, Chairman
House of Representatives Judiciary

Alaska State Legislature

Pouch V
Juneau, AK 99811 

Dear Sir:

I support Senate Bill #231 and House Bill #288 to give back the power to the 
Alaska Board of Fisheries and Game to manage our fishery resources. We urgently 
request your support as, if this legislation is not passed, this will have a 

very serious impact on the Town of Cordova.

It is most important that this issue be resolved during this Session; I 

thank you very much for your efforts.

Very truly yours,

R. J. Shaw
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Dear R e p r e s e n i t v e  Miller,

There appears to be considerable concern ov e r  the

Salmon Fish a l l o c a t i o n  on the Copp e r  R i v e r  and oth e r  rivers 

as r e g a r d s  to the State supream urt r u l l i n g  on S u b s i stance 

F i shing as h a v e i n g  total p i ority over sport, and p ersonal use

and Comercial Fishermen. The C o r d o v a  Fish e r m e n  are c o n c e r n e d

that they will be p r o h i b i t e d  from comercial fishing the m a i n

run of the C o pper r i ver salmon which o c c u r e s  in the first fchraa weeks

of from M a y  15th to about June 15th say.

If bhis run is allowed to go by with out any comercial fishing 

d u ring those v e e k s  or severly restri.' ■* ed, then in effect 

the - • will be no a llocation to the comercial fishermen

and there v/ill be a sever economic i m p a c t  on , not onlv the

/f50 fishermen bu£ also on tho e m plyment in C o rdova and ... ___

i n v e s t m e n t  in c a n n e r y s  and boats and gear, in w h i c h  the State

of Alaska has l o a n e d  m i l l i o n s  of dollars.

7/e as comercial F i s h e r m e n  are b e ing told that the p i o r i t y s  for

Salm o n  use on the C o o p e r  river art first Subsistence F i s h e r m e n

then personal use Fishermen, then Spo r t  Fishermen, then 

last in line are the comercial F i s h e r m e n s  needs.

I feel this i s  a c o mplete reversel of wh a t  the p r i o r i t y s  should be.

The Come r c i a l  F i s h e r m a n  has a greater economic n e e d  than 

dose any one i n c l u d i n g  the subsistance Fishermas

four

ihe C o rdova Comercial F ish e r m a n
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Has at least 1^0,000 dollariis invested in Boats^licenses^

and equiptment, plus his hone. His lifes v/ork is tied up here.

His total employment is here. Food production, and Cannery 

employment depend on his getting the opportunity to fish, 

now compare this need to a subsistance fishermans needs.

Or a personal use fishermans needs, and most certainly to a 

Sport Fishermans needs.

Can you in all honesty rank the comercial fisherman last in line

for pioritys to th Cooper river run of Salmon?

If ever there was a term that would apply to Comercial Fishermen

If woul have to be subsistance Fishing, all thier subfetance comes 

from this.

Comercial Fishermen are locked into one area to fish 

Via the Limited entery program, If we are denied Fishing rights 

on the Cooper river, We can not relocate to Bristol bay say.

We have to stay here, as per the state limited entc-ry law.

Sport fishermen on the other hand, can go any whore, and fish

for any sricie of fish. We as Comercial Fishermen if we do not

have a limited entery permit for Herring, can not fish herring

Or crab or as in the case of Halibut are allowed prehaps 6 days a year

often during conflicting seasons. As far as 1 know Subsistance 

Fishermen can go any where in the state and fish any species

any time they, are available.

Hone of them have any investment even slightly comparable to the



Comercial Fisherman., investment, in Money, Time, and lifes work.

v/ay of life,in any aspect you can think of.

We may well be a minority in Numbers, but we are by far the 

Majority in food production, labor employment, and in economic 

need.

In conclusion, No comercial Fisherman ~ know of wishes to 

prohibit the Subsitance fisherman from fishing, Many of us

are natives them selves, no one wishes to deprive the native 

who operated a Fish wheel one fish he needs.

There are only a very few of these,Its the m^ri who works on the pi 

line and desires to call hiir.E self a subsistance fisherman 

or says that his Sport fishing needs are greater than our

Comercial Fishing needs, these are the Fallacies we object to.

SinGsrlyvyaurs

Please facilitate passage of Senit Bill No 231

and House Bill No 283

Sincerly yours



-
/ -  / -  s r s

n
”v- v—<

\
\ V ^ \ , .

c V - w O ^  Va-vJ^ 2

/

O A-<Vc^T

 ̂ ~’ j ' ‘ ''J'C' -̂* ' ̂  ~‘'V-^j''p t!,-vX f-f£

5  \  .  V ^ . - O  i i  C o v i L .

O * 1. • \ * C [\

^-\_ .-v_ ~<~y, 'Vo - ^ C e y w r r ^ O ^ ^

\ \  ̂  -(' U l X»- •

y
\ n v \ u .  » ^ V - S X ^



y -  f -

^4 ‘ jl VjKLV-i'̂ Ô ---̂ - V K * W
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W e recently passed the opinion 
that  sp or t sm an  un i te r s  should 

no t  he allowed to fish sa lmon after 
Ihe fish have entered their f r e s h ­
water spa wn ing  s t re ams  . . and  we 
were bitterly taken  to task by at 
least one Anchorage  resident whose 
opinion was  thal wc were " fa r out n! 
touch with Alaskans and  especially 
South-Central  and  Western Alaska 
sport-flshlng en thus ias t s

Well. Mr. Anehoragl le . . . "we"  
( that 's  polite for editorial use to keep 
from using the big personal 
pronoun)  have fished an  awful loi ol 
Alaskan rivers for more than hall a 
cen tury ,  and we've seen the changes 
In both tegti! \ t lons and the type of 
f isherman In Alaska. In years past, 
nobody except a few Natives look 
sa lm on  nut  or spawn ing  s t reams Ii 
jnst wasn ' t  done.  There were 
m arker s  at the m o u th s  ol s t reams 
beyond which commerc ia l  l l sh ermn i  
were not allowed, and.  maybe  
because  then  wen- not too mate,' ol 
us spor t s  l isheruu o. II was naii i r  d 
that s ince we didn' t  have to fish 
sp aw nin g  sa lmon rims, we didn' t .

The problem, reduced to simple 
icrins.  ts largely with n um ber s  and 
at t i tude.  Now. we'll agree (hat It Is 
great for folks to be able to go onieb. 
with rod and  reel, bright  sockeyc 
and br igh t  silvers . . .even bright 
kings . . .for their  annua)  s inn ing  of 
the freezer or the  Sears canning  
equipm ent . . .but for folks to think 
pink-sided or black-Jowclcd kings or 
silvers are " tro p h y ” In kind of hard 
lo swallow for a guy who grew up 
with bright uea fifth. And for 
anybody to th ink a turned 
hum pback or dog salm on is good 
rodder . . .that Just shows  they 
"don’t know no better . "

IQjeoplc  ask this old-timer once in 
vi awhile as lo "Wh at  changes do 
wc notice In Alaska, over the 
yea rs?” Well, we'll have to be 
hones t  and  any tha t  ' b e  "new 
breed" of spor t s  fl? Titian wlio’ve 
arrived In Alaska in recent  years,  
and  the  biologists and the fish 
m a n a g e m e n t  programs that have 
resulted,  arc am o n g  the greatest  . . . 
and  mos t  ser ious changes  . . . we've 
noticed.

A l’ltlC  SO CIETY1 IS T i n :  I 'E R F E C T  G IF T
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ou traged  Am liutage ir.idt i • 1* • i n  
so me  flivrtisslim Times  have 
c h a n n e l  A lot ot people have 
changed  Ami it may he :i jv>o<I t ime 
lo begin bringing out a lot of 
un tou chab le  subjects and  begin 
fashioning a little more thoughtful  
ethic am on g  all f ishermen 
Native as well ; im  W hile . am'  their 
adminis trate!  s.

Our  Anchnr.il**' rompls lnc t  
accused  tts of leaning to (he Niiltve 
aubplstence f i shermen ami  "against  
non-NatIve fishermen . 
spor tsmen.  'I he answer  to that 
cri t icism Is yes and  no . . . "yes , "  
because we believe t ime-honored 
(and against  Ihe total fish run 
numbers. ,  extremely small! 
traditional t akings of spawning I'lsh 
were . . . and  note we said 
“ were"  . . . legitimate,  mid " n o ” 
because  wind Is being I os I lit the 
shuffle of this whole "su bs i s te nce"  
fishing manage mcnt  problem Is that 
there tire probably more whiles than 
there used lo be Natives. (|iialllicd 
for " s u b s f s t c m f i s h i n g  on 
spa wning  hi reams,  plus 1 1 1 ' 1 l.n t lhat 
lor ti variety ot legal and economic 
reasons,  (here arc now ma nv more 
Natives than  there were before 
you d o n ’t have to be " h a l l , " a m  can 
be " q u a r te r "  . . the rnllceitvi 
Native heal th and living condit ions 
have  greatly Improved . . .  In m any 
instances,  It Is more profitable to be 
NatJvc . . . and.  not Insignificantly, 
there  la no longer s t igma hi being 
non-white.

The old Native, in his fewer 
num bers, did not take m uch.  The 
new Native, and his whi le neighbors 
privileged to have subsis tence,  arc 
not only legally allowed sa lmon 
from spawn ing  st reams,  but  where 
In years past  fishing in s t re am s for 
salmon was discouraged for Natives 
fn any great  n um ber s  a n d  totally 
disallowed In any commerc ia l  sense,  
and prohibited al together  for whites,  
now a new generat ion of biologists 
and Gsh and game adminis t ra tors

hit', at.aitd'  'lied a! .Id --tit uri- 
»\.i(< 11 i:ir (>r*M« • ’ • n '.ictus and 
It.I-, p imped headlniui into political 
administ rat ion <>l fish stocks . for 
votes . . li ving in answer  pressure 
from all ite.it group*, and  < < tiaitdy 
answer ing to pressure h u m  Native 
groups . . and we has ten  to
emphasi/.*1 here, a " n e w "  kind ol 
Native group not the old time 
lnll,s wiio tui le lived oil the land, 
hut the modern  dav politic d 
cm point Ions spawned bv 'A b i o s  
t l ietnsc'  rs.

In ariii .d t idmlnlsir.ilton practices 
for lisli and  game protection. no 

longer are s t ic .un w a tch men  pul out 
for a lew weeks or a lew mo nth s  at 
the m ou th s  ol impor tant  salmon 
s t reams  !n inhibit or j>t* vent 
poaching of salmon above th. 
markers.  Any nn m b '  i •>! Important 
lisli runs  ate being gtndnallv 
whittled down to dangerous  stoc k 
levels by legal subs i stence tlsliing 
Many rutls could he wiped nut in a 
season,  lot ail tune,  tl a hm. lv  
market  should appear

While t ights '1 What r.",kts does a 
pair of while ... bool o at bets  pulling 
ts.'itl to Si t  if) thousand  a vc.u In 
wages have till ” ,.ubsis |e | | l ,f "  
so keye thcv eait lake hum a 
spawning  sit r a m  with a drag te l or 
with other geai '

Sooner  or litter we are going lo 
have lo come lo grips with Ihe 
tact thal tire blond lines between 
Natives and whites  have become 
blur red . even the political rights 
of Inheri tance for Native rights and 
for llsh permi ts  have hr come 
blurred.

Political fights, gear lights, and 
racial fights . . . plus the importat ion 
of new ".sport sman" llshlng 
el ides . . . have collided in places 
like the crowded Kenai River and 
the Russian.  Probably only 
Improved policing and shar ing  rules 
will smooth things out on (he Kenai. 
bid there a rc  o ther  rivers where 
rules and  regulat ions might be 
be t ter  adjusted  before the fact. Wc 
need more  ethic, more concern for 
preserving what  we can  of what 
used lo he.

I i t iis inulersinnd that there are 
too  manv  new whites, too ma ny  
on! , ji;.ti»v nativi Natives, too m a n y  
poll!), inns and  too m any  lisli and  
game administrator:-  controlled by 
politicians. It Is a t ime for soul 
.searching.

K ifttk ij,  o u r  hnlrl headed eat lie at 
A ur/non. t ens  s u r e  n ice and  w hi te  In 
die / t rad  a n d  ta ll fea the rs  In 
November, w hen  this was be ing  
w rit  ton. P ro bab ly  fresh w in te r  
feathers, and  he wasn't get lin g  
them so sta ined w ith  s paw n in g  
sain  tort. In c iden ta lly ,  with the 
h e rrin g  Into w in te r holes, sa lm on  
nm s over, and  bottom fish  moved  
m il to deeper wate r. K reakg  was

r. .V . s-

m a k i n g  a  meal t lw  o ther d a y  o f a 
b ig starfish . He'll be a fte r the 
u n w a ry  duck  o r sea g u ll soon.

Asked abou t subsistence fis h in g . 
K re a k y  says. "A t  the best It's lousy, 
this subsistence f is h in g . Some 
years there a re  h a rd ly  a n y  fis h  in  
the streams a t a ll. M aybe one d a y  
(here w on 't be a n y  sa lm on. Hope 
there w il l s t ill be h e rr in g  . .  .but I f  
a ll the eggs get sh ipped to 
Ja p a n  . . . can we have  h e rr in g  
w ith ou t eggs?"

 — r

( Publisher /
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GILBERT L. URATA, D.M.D.
G E N E R A L  D E N T I S T R Y  

B O X  BIS 
C O R D O V A ,  A L A S K A  OS S74

March 26, 1985

Alaska State Legislature 
Pouch 5
Juneau, Ak. 99811 

Dear Legislatox*:

Ain asking for your immediate support of Senate Bill 231 and 
House Bill 288 for the following reasons.

1) Subsistence merely means existence or an aid to existence.
Not all people of Alaska need to catch fish in order to exist. Those 
that do, ought to have the opportunity to do so, those that don't should 
be restricted. The ADFG and Board of Fisheries have, and need to be 
allowed to continue to regulate such. Many residents of the state can't 
use 200 fish. The fish are not in prime condition as they are at the mouth 
of a river. Others waste or sell their subsistence fish, or are actually 
sport fishing, driving hundreds of miles for an outing while others indeed 
need tho resource.

2) The state legislature is not qualified, able, and definitly 
lacks the time to regulate a fisheries. Therefore, give the proper agency 
the ADFG, the authority to do so. Shelving both of these bills will 
eventually undermine commercial fishing in all fishing districts in 
Alaska. Besides the Copper River and Cook Inlet regions, others will be 
invaded as access improves. The dipnetters and true subsisters have 
been getting their fair share of fish. They don't require expensive 
boats, gear, andpermits. Look at'Oregon and Washington. They allowed a 
.judge to kill their fisheries, especially during difficult times With 
their other industries. How about the Stikine River? Fishing there is 
practically wiped out following Canadian fishing at the headwaters. When 
salmon survive the difficult cylcle back to their spawning grounds, let em.

3) My final reason deals with the community of Cordova and others 
like it. Who's to pay for tho vessels and permits? How are the banks 
to withstand the defaults? Who wants to foot our welfare checks? Class.:. 
action litigation against tne state, including legislators and the CFEC 
will undoubtly follow. How can the state deny a resident the right to / 
make a living he or she's had for a lifetime?

Please, urge for quick action on this matter. Passage must 
be concluded prior to May 1, 1985. The red season peak(highest priced 
reds in Aklaska) lasts only 2-3 weeks starting in May. Most fisherman 
make their boat and permit payments from reds and use the silver season 
to the survive the winter. Keep a historic way of life alive.

4° /p

Gilbert L. Urata DMD
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With the recent Supreme Court decision, the State now has the direction and 
opportunity to assure to All Alaskans the equal consideration to take fi3h and 
game for their own personal consumptive use. This decision supports the 
Constitution^ provision that '’Wherever occuring in their natural state fish, v-? 
wildlife and waters are reserved to the people for common use.” The court 
stressed that common fU3e f and not priority *users was the main intent and 
should be the effect of the subsistence regulations. They found that all 
consumptive users, and not just rural residents, are eligible priority 
subsistence u3ers.

Government' and it3 laws should apply even handedly to All Alaskans and make 
sure that whatever'criteria is used is not unjustly discrimintory in intent 
or effect. Tne Constitution does not on a whole and should not have severe 
restrictive provisions. This same need should be observed by any legislation 
and should be used tc make sure that its clear intent is to protect and insure
the equal and just consideration of All Alaskans.

But the sa.ie politics that supported the illegal discrimintory subsistence 
regulations are at work to speedily fix their court failure .Tteiu— 4*ain weapon, 
now as in the past, is their threats aimed at the majority of Alaskans. One 
such threat is that the over 200,000 sportfishermen will be severly impacted 
by the Supreme Court decision. The court, in fact, said that all personal 
consumptive user were to be given equal consideration. As most so-called sport 
fishermen eat the fish that they catch, any priority subsistence use must 
include them. And thoBe Tpure sport fishermen1 who catch and release are not 
harvesters of the resource, therefore have a negligible impact. With an annual 
harvestoof well over 100,000,000 salmon, All Alaskan should be entitled to the
equal opportunity to take fish for their own dinner table.

Another political threat used is that the federal government will deny our State 
the right to manage our fish and game unless the subsistence priority is based 
on rural lesidency. When the feds mandate that the resource must be managed as 
they say, the State has in fact already lost the right of management authority. 
This restriction resulted from State politics that requested and supports such 
residency discrimination. When Ron Sommerville, Alaskafs representative during 
early d-2 / ANILCA, opposed this federal mandated discrimination he was removed 
from his Washinton D.C. post. Governor Hammond admitted in a public meeting of 
the Boards of Fish and Game that Sommerville was removed because of Native 
pressure. His replacement, John Katz, has compromised the Alaskan public,s 
constitutional rights on this and many other issues. For the State not to c~ 
politically and judicialy oppose this discrimintory action, which specifically 
denies equality to all residents of Anchorage, Fairbanks, Juneau and Ketchikan, 
shows a planed sell out of our rights. This plan includes the continued lobbying 
action of Larry Spengler, Attorney General office, supporting a priority 
subsistence use ibf- Alaska*s fish and game to be as discrimintory and restrictive 
as has been politcally motivated. Alaska would be betteriserved if our Attorney 
General would be motivated by a responsibility to assure that all residents are 
not discrimintorly restricted in their rights.

The history of Governor Sheffieldfs stern actions has been a well known threat 
to any state employee who would question these unconstitutional subsistence 
regulations. He fired Rish and Game Commissioner Ron Skoog and GaD'.J Division 
Chief Ron Sommerville because of their private personal stands against these 
regulations. And he then requested the resignations of all Board of Fish and 
Game members when they began questioning the balatar.c directions ordered by 
Larry Spengler.clt is time that All Alaskans are again tequal! under the law, 

no matter where they reside, and that such equality is promoted by our State 
and is not necessitated by continued court challenges by its residents.

Jf-

Dale Bondurant 
SR 1 Box 2516 

Chugiak, Alaska 99567

SUBSlSTlSNUi



ALASKA POWER SERVICES
P.O. BOX 8 22  •  CORDOVA, ALASKA 9 9 5 7 4  

(9 0 7 ) 4 2 4 -3 3 0 0

M a r c h  25, 1985

"ike filler, Chairman

A l a s k a  State L e g i s l a t u r e  
P o u c h  V  (MS 3100)
Juneau, A l a s k a  99811

hear ' . ' iko MilLer:

I am w r i t i n g  t h i s  l e t t e r  as a p r i v a t e  b u s i n e s s  o w n e r  in the 
city of C o r d o v a  in s u p p o r t  of HB//288 A l a s k a  P o w e r  S e r v i c e s  
is solely d e p e n d e n t  up o n  the c o m m e r c i a l  f i s h e r i e s  i*. Cordova, 
p r o v i d i n g  m e c h a n i c a l  s e r v i c e s  and p a r t s  to the g i l l n e t  fleet 
of Cordova. If HB//288 is n o t a c t e d  u p o n  by May 1, t h e  sur­
vival of my b u s i n e s s  and m a n y  oth e r s  in C o r d o v a  a r e  do u b t f u l  
this year. T h e r e  a r e  m a n y  r e s i d e n t ' s  l i v e l i h o o d s  at stake 
p e n d i n g  the d e c i s i o n  of this bill. We  urge that y o u  m a k e  
every e f f o r t  to p a s s  this bill as q u i c k l y  as p o s s i b l e .

B u s i n e s s  has d r o p p e d  off s h a r p l y  due to the c o n f u s i o n  and 
u n c e r t a i n t y  c r e a t e d  by the M a d i s o n  decision, w h e t h e r  or not 
t h e  g i l l n e t  f l e e t  w i l l  fish May 15 or not.

We, the o w n e r s  and e m p l o y e e s  of A l a s k a  P ower S e r v i c e s  urge 
y o u  to act i m m e d i a t e l y  on h #/ 288 to e n s u r e  a s t a b l e  e c o n o m i c  
base for C o r d o v a  and it w o r k  force.

Your c o o p e r a t i o n  in this i m p o r t a n t  m a t t e r  in C o r d o v a  is 
g r e a t l y  a p p r e c i a t e d ,

S i n c e r e l v .
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Cordoya Chamber of Coi
P.O. Box 99 

Cordova, Alaska 99574 
(907) 424-7260

M a r c h  20, 1 9 8 5

R e p . M i k e  M i l l e r ,  C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 S 1 1

D e a r  R e p .  M i l l e r :

C o r d o v a  is a o n e  i n d u s t r y  t o w n .  W e  d e p e n d  o n  

c o m m e r i c a l  f i s h i n g .

I a m  e n c l o s i n g  a c o p y  of a r e s o l u t i o n  p a s s e d  

M a r c h  19, b y  t h e  C o r d o v a  C h a m b e r  o f  C o m m e r c e .  T h e  r e s ­

o l u t i o n  u r g e s  s u p p o r t  of SB 2 3 1  a n d  H B  2 8 8 .

T h e  C o r d o v a  C h a m b e r  of C o m m e r c e  b a c k s  t h e s e  

b i l l s  to p r o t e c t  o u r  b u s i n e s s e s  a n d  o u r  w a y  of l i f e .

S i n c e r e l y ,

A M B E R  O F  C O M M E R C E



Cordova Chamber of Commerce
P.O. Box 99 

Cordova, Alaska 99574 
<907) 424-7260

M a r c h  1 9 ,  1 9 8 5

R E S 0  L U T I 0  N

WHEREAS c o m m e r i c a l  f i s h i n g  i s  the* b a c k b o n e  o l 
t h e  e c o n o m y  o f  C o r d o v a  a n d  o t h e r  P r i n c e  W i l l i a m  S o u n d  
Cominu n i  t  I e s  , a  nd

WHEREAS t h e  M a d i s o n  D e c i s i o n  s e v e r e l y  I m p a i r s  
t h e  o p p o r t u n i t y  f o r  c o m m e r i c a l  g l l l n u t t i n g  o n  t h e  
C o p p e r  R i v e r  f l a t s ,  a n tl

WHEREAS a  s p e e d y  r e s o l u t i o n  i s  n e c e s s a r y  i n  
o r d e r  t o  a l l o w  t h e  1 9 8 5  c o m m e r c i a l  g i l l n e t  f i s h i n g  t o
s t a r t  a s  s c h e d u l e d ,  n o w  t h e r e f o r e

HE I T  RE S OL VE D t h a t  t h e  C o r d o v a  C h a m b e r  o l  
C o m m e r c e  s u p p o r t s  t h e  p a s s a g e  o f  HII 2 8 8  a n d  SB 2 II  a n d
u r g e s  m e m b e r s  o f  b o t h  t h e  H o u s e  a n d  S e n a t e  t o  p u t
t h e i r  s u p p o r t  b e h i n d  t h e s e  b i i l s .

CORDOVA CHAMBER 01’ COMMl ' Rt .

M a r g  
P r e s i  d e  n L



M. M i k e  M i l l e r ,  C h a i r m a n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  99^11

D e a r  Mr. Chairman,

I l i v e  in C o r d o v e  a n d  1 run a s m a l l  fish business, 
a l o n g  w i t h  T o m  J o h n s o n  a l s o  o f  Cordova. The who'V: oJ' 
o u r  b u s i n e s s  runs s t r i c t l y  o f f  the C o p p e r  d i v e r  r-.-d 
a n d  k i n g  s a l m o n  run.

I'm w r i t i n g  to y o u  n o w  in the h o p e s  that y o u  
w i l l  s u p p o r t  H o u s e  Bill //283. If this bill is not 
pass e d ,  I'm a f r a i d  the f u t u r e  of the p e o p l e  of jordova 
a n d  o u r  c h i l d r e n  wi l l  be l i m i t e d  to h a n d o u t s  from the 
s tate we l f a r e .  .1 k n o w  this s o u n d s  - . a s t i c m  but e v e r y t h i n g  
in this s m a l l  f i s h i n g  t o w n  is c e n t e r e d  a r o u n d  the commercii 
f i s h i n g  fleet. P e r s o n a l l y  the a f f e c t s  o n  m y s e l f  If 
this bill is n o t  p a s s e d  w i l l  be d e v a s t a t i n g  as 1 aavc 
no o t h e r  m e a n s  fr o m  w h i c h  I depend. 1 feel s t u c k  be two-s 
a r o c k  a n d  a ha r d  s p o t  as w e  who d e p e n d  on cowin'• t eial 
f i s h i n g  are a m i n o r i t y .  I only h o p e  y o u  w i l l  take o u r  
l i v e l i h o o d s  into s e r i o u s  c o n c i d e r a t i o n .

T h a n k  You for y o u r  time and effort.

J i n e a r l y



M. M i k e  M i l l e r ,  C h a i r m a n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n eau, A l a s k a  9 9C11

De a r  Mr. M i l l e r ,

1 was b o r n  a n d  r a i s e d  on tho C o p p e r  .-.ivor, and 
I h a v e  Cter a c o m m e r c i a l  f i s h e r m a n  for ly year... ov e r  
the p a s t  few y e a r s  the f i s h i n g  time o n  tho C o p p e r  f.iver 
has be e n  r e s t r i c t e d  time and t i m e  a,..ain duo t< scapemei 
r e a s o n s  and i n c r e a s i n g  p r e s s u r e s  on the u p p e r  Jopper 

•:r. O v e r  o f  my a n n u a l  in c o m e  is g e n e r a t e d  from 
. illne ttin._ or. the C o p p e r  River. L am a l s o  a . u  tner 
in  a s m a l l  f i s n i n g  co-op, D o  star'L i this five y e a r s  

;o w i t h  12 fishermen, a n d  o u r  upi r a t i o n  har be. : ■ ,-llii 
f r e s h  reds and k i n g s  to v a r i o u s  res La u ra n t  market:., 
t h r o u g h o u t  the country. rlu* entir. succn.ss of the 
o p e r a t i o n  is b a s e d  on the e a rly f i s h i n g  v/e have has 
and so ley r e l i e s  on the Coppei River.

3 l i v e  in C o r d o v a  12 m o n t h s  a y o u r  ana yO,- cf 
w h a t  i buy is b o u g h  t in Cordova. in my o p i n i o n  ii< 
gill no t 1 loc t c a n n o t  s u r v i v e  w i t n o u t  utilizing 
C o p p e r  R i v e r  fis h e r i e s .  T h e r e f o r e  i ’m a s k i n g  y o u  Lo 
s u p p o r t  H o u s e  Bill rl2C8. 1 leel that this w o u l d  be
d e v a s t a t i n g  Lo the e c o n o m y  o f  Cordova, and 1 feel that 
the c o m m u n i t y  i t s e l f  w o u l d  ha v e  a ha r d  Lime s u r v i v i n g  
it if this bill is n o t  p a s sed.

Tnani X o l. l



Box 1210 602 Railroad Avenue 
Cordova, A laska 99674 

Phone: (9071 424-3237

"T he Friendly C ity"

or 424-3238

M a r c h  20, 1985

Leonard V. Pingotore 
M ayor

Richard J . Leland 
City M anager

Donna M. Sherby 
City Clerk

Council Members
Jot' tiundcrnon 
I'hylli* Day 
Oliver O sborn 
l««* U  Cochran 
It L  Van Hrocklin 
Jo in  \\  heeler

R e p r e s e n t a t i v e  M i l l e r ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V
J u n eau, A K  9 9 811 

D e a r  C h a i r m a n  M i l ler:

On M a r c h  13, 1985, G o v e r n o r  S h e f f i e l d  i n t r o d u c e d  S e n a t e  B i l l  
231 a n d  H o u s e  Bi l l  288 r e l a t i n g  to the t a k i n g  of f i s h  a n d  game 
for s u b s i s t e n c e  a n d  p e r s o n a l  use. As  y o u  know, th i s  was 
n e c e s s i t a t e d  by the S u p r e m e  C o u r t ' s  f i n d i n g s  in the m a t t e r  of 
M a d i s o n  et al v e r s u s  the A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e  
a n d  the A l a s k a  B o a r d  of F i s h e r i e s .  T h e  i n t e n t  of the p r o p o s e d  
l e g i s l a t i o n  is to p r o v i d e  d e f i n i t i o n  a n d  c l a r i f i c a t i o n  to the 
B o a r d  of F i s h e r i e s '  a u t h o r i t y  to m a n a g e  A l a s k a ' s  m o s t  v a l u a b l e  
r e n e w a b l e  r e s o u r c e .

We, in C o r d o v a ,  h a v e  r e v i e w e d  the p r o p o s e d  l e g i s l a t i o n  w i t h  
r e p r e s e n t a t i v e s  of the c o m m e r c i a l  a n d  s p o r t  f i s h i n g  i n d u s t r y  
as w e l l  as t h o s e  w h o  p a r t i c i p a t e  in the p e r s o n a l  use 
f i s h e r i e s .  W h i l e  it is c l e a r  th a t  a d d i t i o n a l  w o r k  w i l l  be 
n e c e s s a r y  to d e f i n e  the v a r i o u s  f i s h e r i e s  a n d  the role of the
B o a r d  of F i s h e r i e s  ov e r  the long term, we feel it is
i m p e r a t i v e  t h a t  the L e g i s l a t u r e  e n a c t  the p r o p o s e d  l e g i s l a t i o n
i m m e d i a t e l y  t o  a s s u r e  a f i s h i n g  s e a s o n  in 1985.

On b e h a l f  of m y  c o l l e a g u e s  a n d  the C i t y  C o u n c i l  a n d  all 
C o r d o v a n ' s  w h o  d e p e n d  o n  a w e l l - m a n a g e d  f i s h e r y ,  I s t r o n g l y  
u r g e  your i m m e d i a t e  p a s s a g e  of S j n a t e  B i l l  231 a n d  H o u s e  B i l l  
288.

M ayor

E n c l o s u r e :  R e s o l u t i o n  85-9



C I T Y  O F  C O R D O V A ,  A L A S K A

R E S O L U T I O N  85-9

A R E S O L U T I O N  O F  T H E  C I T Y  O F  CORDOVA, A L A S K A  U R G I N G  I M M E D I A T E  P A S S A G E  
O F  S E N A T E  BI L L  231 A N D  H O U S E  B I L L  283, R E L A T I N G  TO  S U B S I S T E N C E  FISHERIES,  
BY THE A L A S K A  S T A T E  L E G I S L A T U R E

WHE R E A S ,  the S u p r e m e  C o u r t  of the S tate of A l a s k a  r e c e n t l y  f o u n d  the 
A l a s k a  B o a r d  of F i s h e r i e s  R e g u l a t i o n ,  5 A A C  01.597 i n c o n s i s t e n t  
w i t h  the L e g i s l a t i v e  i n t e n t  to p r o v i d e  g u i d e l i n e s  for the p r o t e c t i o n  
of s u b s i s t e n c e  fishing, and

W H E R E A S ,  the c o u r t  f o u n d  t h e  r e g u l a t i o n  e x c e e d s  the a u t h o r i t y  d e l e g a t e d  
to the B o a r d  b e c a u s e  it o p e r a t e s  too r e s t r i c t i v e l y  in n o n - s u b s i s t e n c e  
uses, and

WHEREAS, G o v e r n o r  S h e f f i e l d  has p r o p o s e d  l e g i s l a t i o n  in the f o r m  of 
S e n a t e  Bill 231 and H o u s e  Bill 288 w h i c h  p r o v i d e s  the n e c e s s a r y  
d e f i n i t i o n  and c l a r i f i c a t i o n  of the s u b s i s t e n c e  and n o n - s u b s i s t e n c e  
f i s h e r y  issues, and

W HE R E A S ,  the e c o n o m y  of t h e  C i t y  of C o r d o v a  is c r i t i c a l l y  d e p e n d a n t  
on the C o p p e r  R i v e r  F i s h e r y ,  as is t h e  S t a t e  of A l a s k a  d e p e n d a n t  on 
the r e v e n u e  and e m p l o y m e n t  r e s u l t i n g  f r o m  the c o m m e r c i a l  and s p o r t 
fisheries, and

WHEREAS, the p r o p o s e d  S e n a t e  Bill 231 and H o u s e  Bill 288 w h e n  e n a c t e d  
wi l l  s e rve to the b e n e f i t  of subs i s t e n c e ,  p e r s o n a l  use, c o m m e r c i a l  
and s p o r t  fisheries, a n d  t h e  B o a r d ' s  m a n a g e m e n t  of A l a s k a ' s  mo s t  
v a l u a b l e  r e n e w a b l e  resource.

N O W  T H E R E F O R E  BE IT R E S O L V E D  that the M a y o r  and C i t y  C o u n c i l  of 
C ordova, Alaska, r e c o m m e n d  a n d  ur g e  the i m m e d i a t e  c o n s i d e r a t i o n  
and e n a c t m e n t  of S e n a t e  Bi l l  231 a n d  H o u s e  Bill 288 as p r o p o s e d  by 
G o v e r n o r  Sheffield.

M a r c h  1985
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aAL*L- A  ^ L jc ĉ A * ^ e^x^i,i^<y^AX c-<-1a ^ . A f  o ^ c A Y j

ppCy C p  c^y-i

^£pr- •tA-p 

tpA ^Y<S->xY( ^'-<l A<~C.-i~-* £-<*~x <r£CXTCX (i^r

tC*/^ ^ ^j~ ̂-■'-* A.’t-'U-Xjl P  »

] eX^*x'0-~Y £■'-/

& < / /  -  
(t-ixYC^cr /'V. ■^aAjP P. <*0 o  '■̂uk'CPCb-<f

~> i-aX-C- Cy-<x~^J — X.£— i— f ,

Y P ’ 'LX-P I ^ - C ^ Y ~ A \ jP / «,■•--< X- *•' .vc'./ 'jApo.-*>^Y

' ~Y<y^x^Y tP-Ao-tX-P s< ^ ^ . c , ' t A L y j  yxr iXf-f ^
, — « - ^ - w  a  v .  i  i  *—  *• / I  t ' i^~\ 1 ( ^ ‘ t  A  ; '  •  t y ^ -  ^ * ;  - V V — ■ { ^  1 ^

^  A J  P^.KLXA^\L..l'■ L-' f ’ il Y c
^  ^  tV
Y p n Y  >-n <’)-j't   ,__•. -i i t : > £ Xo-<r~.-\ / / i '-<rr ■ '^£<,'1^/0

JXp A j? -<vz--wC' Y£j>-n^v i^xYs, Y  ^ c^s c  ̂ ^/q-P P  ^ i_~?PCA

sCA-

y ,
* Y >x- C ^ c Y  —&.-c A t - f

. Y  tbw-n.

P L <  **-»<. S L £  e-f

p
J-f S*—k,> Si-^XsX'J/C*-X\jp CL^X t L *<L '<~ -£>P t -\ c <pA i'-<.\_

<r'{7 -^’ ^<-7

> / ^  ' 7



Tddanlka. Park olfickla hope to 
open the rood os far as ToUat, At 
Mile 53, by May 25 and Jo Wonder 
Lc&e by tarty June.

no.
Anr wIihMt lv f  lncl»4«4 In Oukfcora ApmkkI T»wh

itoeuW Mod Mm o t^ c tv rk tH  tnfemwtW a to Th* AxkXu w m  T k rm  So«rts 
D*»criftMrtf, a c  IIm outdoors w riter, P.O. f<u4fc Andur**®, W K .

Monday, 12:10 p.m. Tuesday and 12:55 p.m. Wed­
nesday.

Razor clam diggers are reminded lhat a sports 
fishing license is required for anyona 18 or older. 
The cost is $1Q for Alaska residents. The limit is 80

seen rolling off Deep Creek. Bui none had been re­
ported caught. It's stf 'l awfully early for kirgs.” 

Some dip netting for hooligan has begun nTurn- 
agaln Arm, but again, sizeable runs aren't ex­
pected to start for anotlier week or 10 days.

Legislature can prevent a fish-and-game subsistence crisis
No matter who says what about subistenoe 

these days Ihe message is one of panic.

Ever since February’s so-called Madi­
son dedstoo — the Alaska Supreme Court 

ruki^ which gave rubdsCenee-user rights to all 
stat* residents — every outdoor group in Alaska 
has been actlrg out the tale pf Chicken Little and 
yetting Mthe sky is falling,”

The popular scenario of what may happen runs 
as fellows: because the decision efixnmated any dis­
tinction between rural and urban subsistence use, 
every Alaskan now qualifies to be a subsistence 
hunter or fisherman.

As a result hordes of dly people Intend to de­
scend upon tie  streams feeding Cook Inlet and 
catdi every fish north and south of Anchorage. Un­
mitigated disaster will follow as the fish disapear. 
Tens of thousands of anglers will be unable tq wet a 
line and everyone with a commercial interest will 
go broke. In short, chaos and consternation will 
prevail throughout southcentral Alaska.

Sport fishing groups are approaching apoplexy. 
They are worried sick their season will be shut 
down or curtailed because they are the first: to be 
cut off if there Is a shortage of fish stocky.

The guides are perencad. They believe their sea­
son will be cut for the name reason and spare have 
even beijun to make application lo subsistence fish 
with rod and red.

Tbe leraooal use fishing people believj a core 
jpirucy exists to eliminate them.

Setnritera think they will be next In line and see 
tbdr number of fishing days shortened by emer­
gency closures.

r% £ C

H i t t i n g  (4>

U s e  n » u

Oan Sisson

The drift fleet—next to last order of those 
to be cut — are wondering whr .r they too may 
face a limited season.

Even tbe natives — Use original subsistence 
users who live in rural areus and itave fistied with 
little interference — are looking askance at the po­
tential hordes who may compete with them.

The fisheries biologists fear they will Lave their 
carefully constructed management systems 
knocked Into a cocked hat.

But if you think the fishing folk are running 
around claiming die end is near,, you should talk lo 
the p in e  management people. Madison lias abso­
lutely paralyzed tiiera. They realize lhat if every­
one Is a subsistence hunter and can sfioot moose, 
caribou and bear anywhere, at anytime during the 
season—just because they need the meat—no in- 
teljjgeut game management is possible.

The moose will be exterminated regardless of 
sex because there simply aren’t enough lo go 
around. Tbe 25-yeur effort to buikl up herd bulls in 
spedfic units wDl have been in vain. And just 
ponder whut position big-game guides are in: if,any 
type of hunting is to be eliminated non-resident and

guided hunts will be the first to go.
The most horrifying aspect of this looming crisis 

is the possibility of the federal government taking 
over management of the Hate’s fisheries and 
game. A deputy undersecretary of the Interior De­
partment, Bill Horn, has stated: ‘‘Our preliminary 
review ol the Madison decision]indicates that it put 
the state in a position of non-compliance.. . .  It is 
possible someone could pursue the judicial remedy 
specified in the Alaska National Interest Lands 
Conservation Act and argur 'hat we must take Im­
mediate action."

The implications of Horn’s statement points to 
yet another dimension of (lie crisis: if the federal 
government — now facing an acute budget crisis — 
were to take over management of Alaska’s fish and 
game resources wh"re would they'  td the money?

Where would lliey find the expertise? Would the 
state's biologists — who often find themselves at 
loggcrbeudi With federal policy — cooperate? Or 
would they find innumerable points of conflict?

If most people Uank there is potential chaos at 
present what would, a forced return to tbe'fish and 
game management policies of territorial days 
mean?

Even more frustrating is the complexity of the 
subsistence law. Rooted in federal, as well as state, 
law it is understood by only a few people — mainly 
lawyers wlio have studied it fur more than a dec­
ade. The average sportsman doesn’t comprehend it 
and can't be expected to. And this Is part <A Ihe 
problem.

Most sportsmen wnat a quick fix a:xl then want 
to go fishing. Tliey don’t liave time to study tbe ra­

tionale of courts and judges or the opinions of attor­
neys general and they are light years from coming 
to grips with the will of Congress on subsistence.

Yet the scenarios listed above are all possible 
and some say even probable. If this is true (hen it is 
incomprehensible why anyone — especially a state 
legislator—would not want to accept a hill that re­
turns subsistence to the pre-Madison status quo be-

* fore anytliing drastic happens.
But the slate senate appears to be running just 

that risk. Its leadership claims that a year's study 
—at least —Is needed to address tbe f .oblem. So it 

' proposes to ignore the administration's efforts to 
restore the status quo by refusing lo pass Hie mb- 

, legislation proposed so far to avert tl* coming cr(-
• sis.

Anyone who has taken even an elementary 
course in government knows that any law can be 
amended cr changed as circumstances warrant. 

.’ The same is true of ike subsistence bill now in 
■ the legislature. If passed, it would allow fish and 

game managemeql personnel to proceed in an or­
derly'manner. If handier changes in the law are 
needed, they can be enacted at a later date. No cri- 
sis is necessary.

The irony of this situation is that if a real crisis 
does occur it will be a managed — even 
orchestrated —one, and the fishermen, guides and 
biologists should place the blame where it belongs 
and not tear coo another apart.

Dan Sisson, an outdoors author and college in­
structor living on the Kenai Peninsula, Is a contrib­
utor to Field and Strm m  magazine.



ALASKA BOARD OF FISHER IKS FINDINGS 

SUBSISTENCE REGULATIONS FOR THE 1985 FISHING SEASON

The Alaska Board of Fisheries, meeting in Anchorage, Alaska on March 26, 

1985, finds that the Alaska Supreme Court decision in Madison v. Alaska 

Department of Fish and Game will require a revision of certain subsis­

tence, personal use, sport, and commercial fishing regulations.

However, the board finds insufficient time exists before the smelt, 

herring, bottomfish, shellfish and salmon seasons to allow for an 

orderly, comprehensive review of all regulations which m ay He impacted, 

considering the need to provide an adequate opportunity for public 

comment and review. Therefore, to ensure an orderly process a v o w i n g  

the opportunity for all members of the public to participate, and 

implement the count's decision in Madison as possible in the interim, 
the board finds:

(1) The board will, by emergency regulation, authorize the 

subsistence take of smelt, herring, shellfish and bottomfish as 

they were allowed under the 1978 subsistence regulations.

(2) The board will, by emergency regulation, authorize access by 

all Alaska residents to existing Tyonek, Port Graham, and English 

Bay subsistence salmon fisheries in Cook Inlet. Existing bag and 

possession limits, time, gear and area regulations and overall 

guideline harvest will, not be adjusted for the 1985 season. The 

board finds that such regulations promote an orderly harvest which 

will reasonably satisfy anticipated subsistence uses. Modification 

of these regulations at this time is not in the best public inter­

est of the public given the inadequate opportunity for public 

comment at this time, and uncertainty about 1985 participation 
levels.

(3) During 1985, the board will continue the following presently 

authorized personal use salmon fisheries in Cook Inlet as personal 
use fisheries:

the spring Kasilof gill net fishery,

the Kasilof and Kenai River sockeye dipnet fishery,

the China Foot hatchery sockeye fishery,

and the shellfish, herring, and smelt fisheries.

The board cannot reasonably modify or eliminate these fisheries 

without an opportunity for public comment, which is not possible 
under the present time frame.

(4) The fall coho set gill net personal use fishery will however, 

by emergency regulation, be identified as a subsistence fishery, as 
required by M a d i s o n , and will be managed under the regulations used 

during the 1981 season, except that current reporting requirements 

will apply.

(5) The Kachemak Bay salmon set gill net fisnery will, by 

emergency regulation, be identified as a subsistence fishery, as 

required by M a d i s o n , and will be managed under the regulations



developed for the court ordered fishery. Alaska residents will be 

able to participate in both of these fisheries.

(6) The board will, by emergency regulation, allow access by oil 

Alaska residents to the following existing subsistence fisheries:

Copper River (salmon)

Iliamna/Lake Clark (salmon)

Naknek River (salmon), and 

Angoon (salmon).

Tho bag and possession, time, area, gei and overall harvest

guidelines of each of these fisheries. remain as described in

existing regulations. The board find such regulations are

necessary to conduct an orderly fishei to provide a reasonable

opportunity f o r  subsistence needs. Mod. 3tion of these regula­

tions at this time in not in the best in ">st of the public given

the inadequate opportunity for public comment at this time.

(7) As to the Copper River subsistence and personal use salmon 

fisheries, which will combined into a subsistence fishery by 

emergency regulation, the board will retain existing regulations as 

to bag and possession limits, time, area, gear, and overall harvest 

guidelines, except that rather than separate regulations based on 

domicile, the regulations developed for those domiciled in the 

Copper Basin and other specified communities will be applied to the 

fishwheel fishery and those developed for those not so domiciled 

will be applied to the dip net fishery. The board finds these 

regulations to be necessary to conduct an orderly fishery and to 

provide a reasonable opportunity for subsistence needs. Further, 

the overall harvest guidelines, oag limits, and areas represent 

historical harvest. The dip net portion of this guideline re^“e- 

sents a total harvest which was not taken during the 1.984 season. 

The harvest lid is necessary to manage the downriver commercial 

salmon drift gill net fishery to ensure escapement for reproductive 

needs and the upriver subsistence fishery. The bag and possession 

limits, while different for dipr.etters and fishwheel fishermen were 

developed by the board after extensive public testimony and infor­

mation demonstrating that the differing bag limits reflected 
historical use by rjach group.

The board hereby calls for proposals from the public on all subsistence 
and personal use regulations to be considered at the fall/winter 1985 

finfish meeting. The board will consider all proposals to establish, 

eliminate or modify any or all subsistence or personal use regulations 

any any changes in commercial or sport fishery regulations required by 

such regulations.

Ron Jolin, Chairman Board of Fisheries March 27, 1985



T E S T I M O N Y  O F  J A N I E  LEASK, P R E S I D E N T  O F  T H E  

A L A S K A  F E D E R A T I O N  O F  N A T I V E S ,  B E F O R E  T H E

S E N A T E  S T A T E  A F F A I R S  C O M M I T T E E  O N  T H E

C O M M I T T E E  S U B S T I T U T E  F O R  H B  288

Mr. C h a i r m a n ,  m e m b e r s  of the c o m m i t t e e ,  m y  n a m e  is 

J a n i e  Leask. I am p r e s i d e n t  of the A l a s k a  F e d e r a t i o n  of

N a t i v e s .  T h e  b o a r d  of d i r e c t o r s  of A F N  is c o m p o s e d  of a

r e p r e s e n t a t i v e  of e a c h  of t h e  t h i r t e e n  N a t i v e  r e g i o n a l  

c o r p o r a t i o n s  f o r m e d  u n d e r  the A l a s k a  N a t i v e  C l a i m s  

S e t t . e m e n t  A c t  - a r e p r e s e n t a t i v e  of e a c h  of the t w e l v e  

N a t i v e  r e g i o n a l  n o n p r o f i t  a s s o c i a t i o n s  - a n d  t w e l v e  

r e p r e s e n t a t i v e s  of I R A  jou n c i l s  a n d  o t h e r  v i l l a g e  

o r g a n i z a t i o n s .

O n  b e h a l f  of AFN, I w o u l d  like to e x p r e s s  o u r  

a p p r e c i a t i o n  for the o p p o r t u n i t y  to t e s t i f y  t h i s  m o r n i n g  on 

th e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  s u b s t i t u t e  for H o u s e  B i l l  

288.

As y o u  are aware, A l a s k a  is u n i q u e  in t h a t  it is the 

o n l y  o n e  of t h e  f i f t y  s t a t e s  i n  w h i c h  the h e a l t h ,  safety, 

a n d  g e n e r a l  w e l l - b e i n g  of s u c h  a s i g n i f i c a n t  n u m b e r  of 

r e s i d e n t s  is d e p e n d e n t  u p o n  the c o n t i n u e d  h a r v e s t  of fish, 

game, a n d  o t h e r  w i l d  r e n e w a b l e  r e s o u r c e s  for p e r s o n a l  a n d  

f a m i l y  c o n s u m p t i o n .  T h e  e c o n o m y  of r u r a l  A l a s k a  is 

d e p e n d e n t  u p o n  the c o n t i n u a t i o n  of t h e s e  uses.

In  1978 the A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h i s  r e a l i t y  

b y  e n a c t i n g  the s t a t e  s u b s i s t e n c e  law. T h e  law r e q u i r e s  the



B o a r d  of  F i s h e r i e s  a n d  B o a r d  of G a m e  to a d o p t  r e g u l a t i o n s  

w h i c h  a f f o r d  s u b s i s t e n c e  u s e s  a p r i o r i t y  in s i t u a t i o n s  in 

w h i c h  the h a r v e s t a b l e  s u r p l u s  of a f i s h  s t o c k  or g a m e  

p o p u l a t i o n  is n o t  l a r g e  e n o u g h  to s a f e l y  a c c o m m o d a t e  a 

h a r v e s t  for a l l  uses. In 1980 the C o n g r e s s  e s t a b l i s h e d  a 

f e d e r a l  s u b s i s t e n c e  p r i o r i t y  w h i c h  o p e r a t e s  in s i m i l a r  

fashion.

In 1982 ... small, b u t  vocal, g r o u p  of A l a s k a n s  w h o  h a d  

o p p o s e d  e n a c t m e n t  of the 1978 l a w  o b t a i n e d  e n o u g h  s i g n a t u r e s  

to p l a c e  a n  i n i t i a t i v e  to r e p e a l  the lav; o n  the g e n e r a l  

e l e c t i o n  b a l l o t .  As a r e s ult, the s u b s i s t e n c e  i s s u e  w a s  

t h o r o u g h l y  d e b a t e d  d u r i n g  the m o n t h s  p r e c e d i n g  the 1982 

e l e c t i o n .  A n d  b y  an o v e r w h e l m i n g  m a r g i n ,  u r b a n  a n d  r u r a l  

A l a s k a n s  j o i n e d  t o g e t h e r  to v o t e  a g a i n s t  the i n i t i a t i v e  a n d  

in f a v o r  of r e t a i n i n g  the s u b s i s t e n c e  p r i o r i t y .

T h r o u g h o u t  the d e b a t e  o n  the s u b s i s t e n c e  r e p e a l  

i n i t i a t i v e ,  a l l  A l a s k a n s  - b o t h  t h o s e  w h o  s u p p o r t e d  the 1978 

l a w  a n d  c hose w h o  o p p o s e d  it - a s s u m e d  t h a t  t h e  s u b s i s t e n c e  

p r i o r i t y  w a s  l i m i t e d  to h u n t i n g  a n d  f i s h i n g  b y  r e s i d e n t s  of 

r u r a l  A l a s k a .  N o  one t h o u g h t  t h e  1973 l a w  p r o v i d e d  a 

s u b s i s t e n c e  p r i o r i t y  for t h o s e  of us w h o  l i v e  in A n c h o r a g e  

a n d  A l a s k a ' s  o t h e r  l a rge u r b a n  c e nters.

H o w e v e r ,  e a r l y  last y e a r  the A l a s k a  S u p r e m e  C o u r t  

d e c i d e d  t h a t  t h a t  w a s  w h a t  the 1978 l e g i s l a t u r e  h a d  

i n t e n d e d .  In M a d i s o n  v. A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e  

th 'ourt h e l d  t h a t  o n c e  a c u s t o m a r y  a n d  t r a d i t i o n a l  use of 

a p a r t i c u l a r  f i s h  s t o c k  or g a m e  p o p u l a t i o n  h a d  b e e n



e s t a b l i s h e d  in  a p a r t i c u l a r  area, all A l a s k a n s  - w h e t h e r  

t h e y  li v e  in A n c h o r a g e  or T u l u k s a k  - m u s t  be a f f o r d e d  a 

s u b s i s t e n c e  p r i o r i t y  o v e r  o t h e r  u s e r  groups.

T h e  G o v e r n o r  a n d  the m e m b e r s  of the the B o a r d  of 

F i s h e r i e s  a n d  B o a r d  of G a m e  i m m e d i a t e l y  r e c o g n i z e d  th a t  

i m p l e m e n t a t i o n  of the M a d i s o n  d e c i s i o n  w o u l d  s e r i o u s l y  

d i s r u p t  the n o r m a l  h u n t i n g  a n d  f i s h i n g  a c t i v i t i e s  of u r b a n  

A l a s k a n s .  As a r e s ult, G o v e r n o r  S h e f f i e l d  a s k e d  the 

l e g i s l a t u r e  to a m e n d  the 1978 l a w  to l i m i t  the 

i d e n t i f i c a t i o n  of s u b s i s t e n c e  us e s  of f i s h  a n d  g a m e  to 

h u n t i n g  a n d  f i s h i n g  b y  r e s i d e n t s  of r u r a l  Alaska.

T h e  H o u s e  of R e p r e s e n t a t i v e s  h e l d  a s e r i e s  of s t a t e w i d e  

h e a r i n g s  o n  the s u b j e c t  a n d  p a s s e d  a b i l l  to l i m i t  the 

i d e n t i f i c a t i o n  of " s u b s i s t e n c e  u s e s "  of f i s h  and g a m e  to 

h u n t i n g  a n d  f i s h i n g  b y  r u r a l  Alask a n s .

U n f o r t u n a t e l y ,  the S e n a t e  to o k  no a c t i o n  p r i o r  to the 

a d j o u r n m e n t  of the 1985 l e g i s l a t i v e  s e ssion.

U r b a n  A l a s k a n s  s u f f e r e d  the c o n s e q u e n c e s .  T h e  B o a r d  of 

G a m e  w a s  c o m p e l l e d  to i m p l e m e n t  the M a d i s o n  d e c i s i o n  by  

e s t a b l i s h i n g  s o - c a l l e d  T i e r  II s u b s i s t e n c e  h u n t s  f r o m  w h i c h  

m o s t  u r b a n  h u n t e r s  w e r e  e x c l u d e d .  A l t h o u g h  s p o r t  f i s h e r i e s  

o n  the K e n a i  P e n i n s u l a  w e r e  n o t  s i m i l a r l y  d i s r u p t e d ,  it was  

o n l y  b e c a u s e  n o  o n e  a t t e m p t e d  to fi s h  f o r  s a l m o n  w i t h  set  

n e t s  in r i v e r s  u s u a l l y  d e v o t e d  to rod a n d  re e l  f i shing. 

H o w e v e r , s e v e r a l  w e e k s  a g o  c r i m i n a l  c h a r g e s  w e r e  d i s m i s s e d  

a g a i n s t  a p e r s o n  c a u g h t  s n a g g i n g  s a l m o n  o n  a Kenai P e n i n s u l a  

river. T h i s  d e c i s i o n  e s t a b l i s h e s  the p r e c e d e n t  that



s n a g g i n g  a n d  set n e t  f i s h i n g  for ' ^ o k  i n l e t  s a l m o n  s t o c k s  

n o r m a l l y  h a r v e s t e d  b y  s p o r t  fisuc..men in f r e s h w a t e r  r i v e r s  

is p r o t e c t e d  b y  the M a d i s o n  s u b s i s t e n c e  p r i o r i t y .

In a d d i t i o n  to the d i s r u p t i o n  w h i c h  the M a d i s o n  

d e c i s i o n  has c a u s e d  to n o r m a l  h u n t i n g  a n d  f i s h i n g  

a c t i v i t i e s ,  b e c a u s e  the s t a t e  s u b s i s t e n c e  p r i o r i t y  is no 

l o n g e r  l i m i t e d  to h u n t i n g  a n d  f i s h i n g  b y  r u r a l  A l a s k a n s ,  

A s s i s t a n t  S e c r e t a r y  of the I n t e r i o r  W i l l i a m  P. H o r n  has 

i n f o r m e d  the S t a t e  of A l a s k a  t h a t  its s u b s i s t e n c e  m a n a g e m e n t  

p r o g r a m  is no l o n g e r  in c o m p l i a n c e  w i t h  the f e d e r a l  

r e g u l a t o r y  s t a n d a r d s  s e t  f o r t h  in t i t l e  VI I I  of the A l a s k a  

N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  Act. If the S t a t e  

p r o g r a m  is not b r o u g h t  b a c k  i n t o  c o m p l i a n c e  w i t h  t i t l e  VIII, 

the B o a r d  of F i s h e r i e s  a n d  B o a r d  of G a m e  m u s t  b e g i n  a d o p t i n g  

h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  p u r s u a n t  to f e d e r a l  - r a t h e r  

t h a n  s t a t e  - law. A n d  s h o u l d  t h e y  r e f u s e  to d o  so, the 

S e c r e t a r y  of the I n t e r i o r  w i l l  be  c o m p e l l e d  to a d o p t  h i s  o w n  

s u b s i s t e n c e  r e g u l a t i o n s .

Mr. C h a i r m a n ,  the e v e n t s  of 1985 h a v e  p r o v i d e d  a m p l e  

e v i d e n c e  that the 1978 s t a t u t e  s h o u l d  b e  a mended. T h e  

q u e s t i o n  is how. T h e  s i m p l e s t  w a y  to s o l v e  the p r o b l e m s  

c r e a t e d  b y  the M a d i s o n  d e c i s i o n  a n d  b r i n g  the 1978 s t a t u t e  

in t o  c o m p l i a n c e  w i t h  A N I L C A  is to l i m i t  the d e f i n i t i o n  of 

" s u b s i s t e n c e  u s e s "  to h u n t i n g  a n d  f i s h i n g  b y  r u r a l  A l a s k a n s .

L a s t  s e s s i o n  i n d i v i d u a l s  w h o  ha v e  l o n g  b e e n  o p p o s e d  to 

a n y  s u b s i s t e n c e  p r i o r i t y  a t t e m p t e d  to c o n v i n c e  l e g i s l a t o r s  

w h o  r e p r e s e n t  u r b a n  d i s t r i c t s  th a t  u r b a n  A l a s k a n s  o p p o s e  a



r u ral s u b s i s t e n c e  p r i o rity. T h e  H o u s e  r e j e c t e d  this 

a r g u m e n t  - and for g o o d  reason.

A s t a t e w i d e  p o l l  r e c e n t l y  c o n d u c t e d  b y  H e l l e n t h a l  and 

A s s o c i a t e s  i n d i c a t e s  that 60 p e r c e n t  of the A l a s k a n s  

s u r v e y e d  s u p p o r t  a r u ral s u b s i s t e n c e  priority, i n c l u d i n g  a 

s i g n i f i c a n t  m a j o r i t y  of A l a s k a n s  w h o  live in A n c h o r a g e  and 

o t h e r  u r b a n  areas. A c o p y  of the s t a t e w i d e  s u b s i s t e n c e  po l l  

is a t t a c h e d  to m y  w r i t t e n  t e s timony. T h e  p o l l  is c o n s i s t e n t  

w i t h  the v o t e  of the p e o p l e  in 1982. The v a s t  m a j o r i t y  of 

A l a s k a n s  b e l i e v e  that the s u b s i s t e n c e  w a y  of life in rural 

A l a s k a  s h o u l d  be p r o t e c t e d  b y  s t a t e  law - and that the best 

w a y  to do so is to e s t a b l i s h  a r u ral s u b s i s t e n c e  priority.

Mr. Chairman, the l e g i s l a t u r e  s h o u l d  e n a c t  a c c e p t a b l e  

s u b s i s t e n c e  l e g i s l a t i o n  this s e s s i o n  w h i c h  c o n t a i n s  the 

ru ral s u b s i s t e n c e  p r i o r i t y  w h i c h  all A l a s k a n s  support. 

However, if ic d o e s  not, it is i m p o r t a n t  to note that it is 

the r e s i d e n t s  of urban, n o t  rural, A l a s k a  w h o  w i l l  a g a i n  

su f f e r  the c o n s e q u e n c e s .  N a t i v e  and n o n - N a t i v e  A l a s k a n s  

w i l l  c o n t i n u e  to be p r o t e c t e d  b y  the f e d e r a l  r ural  

s u b s i s t e n c e  priority.

B e c a u s e  the S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  s u b s t i t u t e  

has o n l y  b e e n  a v a i l a b l e  for p u b l i c  r e v i e w  and c o m m e n t  for a 

few h o u r s  m y  c o m m e n t s  on s e c t i o n s  of the bill d e a l i n g  w i t h  

m a t t e r s  o t h e r  th a n  the d e f i n i t i o n  of " s u b s i s t e n c e  uses" m u s t  

be of a s o m e w h a t  c u r s o r y  nature. However, d u r i n g  A F N 1s 

r e v i e w  of p r e v i o u s  d r a f t s  m a n y  p r o v i s i o n s  a p p e a r e d  to



e s t a b l i s h  s t ate r e g u l a t o r y  s t a n d a r d s  i n c o n s i s t e n t  w i t h  the 

f e d e r a l  r e g u l a t o r y  s t a n d a r d s  set f o r t h  in ANILCA.

D o n  M i t c h e l l  has had an o p p o r t u n i t y  to r e v i e w  rhe new 

b i l l  and I w o u l d  like for h i m  to p r e s e n t  A F N 1s c o m m e n t s  on 

the t e c h n i c a l  aspe c t ^  of the latest draft.
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HELLENTHAL & ASSOCIATES, INC.

INTRODUCTION AND METHODOLOGY

This report presents an analysis of a survey of Alaska statewide adults. The 
survey measured properties of Alaskan residents' demographics and attitudes 
toward subsistence. Research typically involves estimating the 
characteristics of a designated population. Because of the costs of 
conducting a census of all items in a population, and the adequacy of sample 
results, sample statistics were used to make statistical inferences concerning 
population parameters.

Five hundred and fifty five (515) Alaskan adults were interviewed between 
November 14th and 22nd, 1985. Interviewing was conducted by telephone on a
random digit basis. All Alaskan adults who are accessible by telephone, had 
an equal chance of being interviewed.

The sample used for this survey was stratified by geographic areas. The 
following number of interviews were conducted by geographic region: Southeast
(House Districts 1 through 4) = 25; Cordova, Valdez, Kenai Penninsula (House 
Districts 5,6, and 7) = 9 9 ;  Anchorage (House Districts 8 through 15) = 204;
Mat-Su and Greater Fairbanks (House Districts 16 and 17) = 100; Fairbanks 
(House Districts 18 through 21) = 100; and Rural (House Districts 22 through 
27) = 26'. The results presented in this report were weighted to ref lect the
actual population of each geographic region.

At a 95% confidence level, the empirical proportions presented in this report 
can be projected, within plus or minus 4.16%, to the entire Alaskan population 
of adults —  aged 18 and over. This means one can be 95% sure that the 
frequencies reported in this survey are within 4.2% of the true Alaskan adult 
population proportions.

The following is a presentation of certain specialized tables concerning 
Alaskan adults' perception of subsistence.
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Hello, I am_________________from HELLENTHAL & ASSOCIATES. We are conducting a
State-wide public opinion research survey. Your telephone number was randomly 
selected. The questions I need to ask will take oniv 8 to 10 minutes. All of 
your responses will be completely confidential. (PAUSE AND PROCEED)

51. Is this telephone n u m b e r___________ ? (IF IX), TERMINATE WITH, "I'm sorry,
I dialed the wrong number.")

52. Is this a residence in which you live? (IF NO, TERMINATE INTERVIEW WITH, 
"I'm sorry, I need to talk with someone at a n  -idence.")

53. Are you 18 years old or older?

IF YES, THEN PROCEED TO QUESTION #1

IF NO, THEN ASK .....

Is there anyone home who is 18 years old or older?

IF YES, THEN A S K .....
May I speak with them? (PROCEED TO QUESTION #1 OR TERMIN­
ATE AND NOTE ON TELEPHONE CAtii RECORD SHEET)

IF NO, THEN ASK ......
When will someone be home who is 18 or older? (TERMINATE 
AND NOTE ON TELEPHONE CALL RECORD SHEET)

1. What is the closest major intersection to your residence? (GET AS MUCH 
DETAIL AS POSSIBLE. LABEL EAST-WEST AND NORTH-SOUTH STREETS ON THE ANSWER 
SHEET AND PLACE AN 'X' IN THE PROPER QUADRANT.)

ASK IN ANCHORAGE AND FAIRBANKS ONLY
Do you live North or South of this intersection?
(ANCHORAGE: DOWNTOWN = NORTH; RABBIT CREEK = SOUTH)

Do you live East or West of this intersection?
(ANCHORAGE: MOUNTAINS = EAST; INLET = WEST)

AREA OF STATE FREQUENCY PERCENT

Southeast......... .............
Valdez, Kenai, S. Anchorage...
Anci.orage....................... ....40.4%
Mat-Su, Greater Fairbanks.....
Fairbanks.......................
Rural.......................... .



HOUSE DISTRICT FREQUENCY PERCENT

Che................
Two................
Three....... ...... .......... 11..... ____2.0%
Four............... .......... 35.....
Five............... ___ 6.0%
Six................
Seven.............. .......... 15.....
Eight..............
Nine............... ....4.5%
Ten................ ....5.3%
Eleven.............
Twelve............. ____4.6%
Thirteen.......... ___ 3.9%
Fourteen..........
Fifteen........... .......... 29.....
Sixteen........... .......... 43.....
Seventeen.........
Eighteen..........
Nineteen..........
Twenty............. .......... 34..... ....6.2%
Twenty-one,.......
Twenty-two........
Twenty-three......
Twenty-four.......
Twenty-five.......
Twenty-six........
Twenty-seven......

2. Are you presently registered to vote in the State of Alaska?

REGISTERED TO VOTE FREQUENCY PERCENT

Yes.......................... 447.........80.5%
N o ............................108.........19.5%

3. Are you registered to vote as a   (IF THEY ARE NOT REGISTERED TO VOTE,
ASK "If you were to register to vote, would you regis' ir as a  ")

PARTY AFFILIATION FREQUENCY PERCENT

Democrat,................................
Republican,..............................
Libertarian, or did you indicate......
No Party Affiliation -.Non-Partisan) ?.. .....273..... ...49.3%

4. In 1082, three years ago, did you vote in either the August 24th Primary 
or November 2nd General State Elections?

VOTE IN 1982 ELECTIONS FREQUENCY PERCENT

Yes.............................. 362........ 65.2%
N o   ......................... 193........ 34.8%
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5. In 1984, last year, did you vote in either the August 28th Primary or
November 6th General State Elections?

VOTE IN 1984 ELECTIONS FREQUENCY PERCENT

Yes ....................... 373.........67.3%
N o ................................ 182.........32.7%

6. Do you consider yourself to be .....

RESPONDENT’S IDEOLOGY FREQUENCY PERCENT

1. Very Liberal..................... 16......... -3.0%
2. Liberal,.........................112.........20.2%
3. Moderate,........................237........ 42.7%
4. Conservative, o r ................172......... 31.0%
5. Very Conservative................18..........3.2%

(KEAN = 3.112)

7. Would you say that you generally are .....

INTEREST IN CAMPAIGNS FREQUENCY PERCENT

1. Very interested,...................................... 119.........21.4%
2. Somewhat interested, o r ............................... 319.........57.6%
3. Not very interested in political campaigns?......... 117.........21.4%

(MEAN = 1.997)

8. I am going to.read to you a list of names of organizations. Please tell me
whether your feelinas toward each of them is VERY POSITIVE, POSITIVE, NEUTRAL,
NEGATIVE, or VERY NEGATIVE —  or if you don't know what they are. Are your
feelings toward_______ ~______ (FILL IN ORGANIZATION) very positive, positive
neutral, negative, or very negative —  or don't you know what it is?

4 3 2 1 0
VERY VERY

ORGANIZATION POSITIVE POSITIVE NEUTRAL NEGATIVE NEGATIVE WHO? MEAN

Alaskans for Sensible Fish
and Game Management.....7.3%...36.2%...17.2%....4.2%....0.9%...34.3%...2.682

Alaska State Department
of Fish and Game....... 14.0%...51.5%...20.8%....9.2%....2.3%....2.2%...2.672

Oil Companies
in Alaska............... 10.6%...50.0%...29.3%....7.2%....1.2%....1.7%...2.626

Alaska Sports Fisherman 
Association.............8.2%...44.9%...21.3%....8.4%....0.7%...16.6%...2.616

Alaskans for Egual Hunting
and Fishing Rights...... 9.4%...38.0%...19.2%....6.9%....1.9%...24.7%...2.612

Alaska Outdoors
Council.................6.9%...25.1%...15.2%....4.8%....0.9%..*47.2%...2.til

Rural Alaska Community Action
Program or RuralCap..... 3.0%...22.4%...19.3%....3.2%....0.3%...51.8%...2.512

Alaska Native Foun­
dation (ANF)............. 7.1%...32.8%...28.2%...10.1%....1.7%...20.1%...2.418

Alaskan Federation of
Natives (AFN)............6.1%...30.1%...32.1%...10.1%....1.4%...20.3%...2.370

Womens' Political Groups,
such as NCW, in Alaska..5.5%...34.1%...30.2%...12.4%....3.1%...14.7%...2.311

United Tribes of Alaska
(UTA)..».••••••»••.•••••4.6%.•.20.5%...28« 3%••..9•5%.•••0.6%...36» 6%•••2• 298

The Republican Party
in Alaska................4.6%...28.0%...53.9%...10.0%....1.9%....1.6%...2.238

The Democratic Party
in Alaska...............1.9%...26.3%...52.1%...13.4%....3.4%....2.9%...2.101

Unions in „
Alaska«.»««««».»««»«**».4.4%...23 >,3%...29.1%...27.5%...11.0%... .4.6%.. .1.818 

The Alaska Association 
of White.Men............ 1.5%....7.4%...10.6%... 10.6%....6.0%...63.9%...1.663



9. There is presently a bill before the Legislature that defines subsiscence 
use as providing a priority for rural Alaskans, over urban Alaskans, in the 
taking of fish and game for personal consumption as food, clothing, fuel, or 
tools. Do you favor or oppose providing a priority for rural Alaskans in the 
taking of fish and game for subsistence use?

PRIORITY FOR RURAL ALASKANS FREQUENCY PERCENT

Favor..........................
Oppose......................... .
DON'T KNOW......................

10. Do you favor or oppose Alaskan Natives being allowed to regulate fish and
game in their own areas?

NATIVES REGULATE IN OWN AREAS FREQUENCY PERCENT

Favor.......................... . .... 40.4%
Oppose......................
DON'T KNOW......................

11. Do you fav' - or oppose Alaskan Native efforts for tribal self-government?

TRIBAL SELF-GOVERNMENT FREQUENCY PERCENT

Favor...........................
Oppose..........................
DON'T KNOW......................

12. Do you favor or oppose Alaskan Native efforts for sovereignty?

NATIVE SOVEREIGNTY FREQUENCY PERCENT

Favor...........................
Oppose..........................
DON'T KNOW............................ 113........ 20.3%

13a. Think now about the overall quality of hunting and fishing in Alaska 
during the last three years. Do you think the quality of hunting and fishing 
in Alaska has improved, stayed the same, or gotten worse over the past three 
years?

QUALITY OF HUNTING/FISHING FREQUENCY PERCENT

Improved................................75........ 13.6%
Stayed the Same......................236.........42.5%
Gotten Worse.......................... 244........ 43.9%

13b. (IF "WORSE", ASK ..... ) Which of the following reasons do you think are
most responsible for this change for the worse?

REASONS FREQUENCY PERCENT

There are more fishmen................... .
There are more hunters............... .
There are fewer animals.................. .
There are more outside trophy hunters....
There are more restrictions on where one can hunt....135.....
TheEe are more restrictions on where one can fish....135.....
There are fewer fish......................
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14a. Do you feel there is enough fish and game in Alaska for everyone to go 
hunting and fishing for whatever amount they want, or do you feel there should 
be regulations limiting the amount of fish and game any individual can take?

NON-REGUIATION VS REGULATION FREQUENCY PERCENT

Whatever Amount They Want.............. 28..........5.0%
Regulations Limiting Amount...........515........ 92.7%
DON'T KNOW................................12..........2.2%

14b. If a fish stock or game population is not large enough to allow everyone 
to fish or hunt, should rules limiting tiie amount of fish and game people can 
take be based on .....

REASONS FREQUENCY PERCENT

The customary and traditional uses of
fish and game for personal consumption?.............337........ 60.7%

Income or economic status of the houjehold?...........240........ 43.2%
Rural residency?..........................................247........ 44.5%
How much people depend on fish and came?.............. 402........ 72.5^
A person's race?.......................   2 8 .......... 5.1V

15. Alaska's fish and game resources are used in three ways: subsistence use
which is personal consumption by rural Alaskans for food, clothing, fuel, or 
tools; sports and recreational use; and commercial use. Please tell me which
of these fish and games uses is most important for Alaska? How about 2nd most
important? And least (3rd) important?

DON'T
FISH AND GAME USES 1ST 2ND 3RD KNOW MEAN

Subsistence............... ... .47.7%.. ..29.5%.. ..20.8%.. ...2.0%.. ..1.725
Sports and Recreation.... ....12.6%.. ... 31.6%.. ..52.9%.. ...2.8%.. ..2.415
Commercial............... ... .37.9%.. . .36.0%.. ..23.4%.. ...2.7%.. ..1.851

16. How important would you say subsistence hunting and fishing by rural 
Alaskan residents for personal consumption is to the economies of rural 
communities? Would you say it is very important, somewhat important, neither 
important or unimportant, somewhat unimportant, or very unimportant?

IMPORTANCE OF SUBSISITENCE FREQUENCY PERCENT

Very Important......................
Somewhat Important................. ...29.9%
Neither Important or Unimportant.. ......39.....
Somewhat Unimportant ..............
Very Unimportant...................
DON'T KNOW..........................



17. '’’here has been some discussion in Alaska concerning subsistence fishing 
and hunting. Some people believe, if there is not enough fish or game for all 
Alaskan residents, a priority for the taking of fish and game should be given 
to rural Alaskans. Other people believe subsistence is not that important 
anymore and that all Alaskan residents should be treated the same. Do you 
think rural Alaskan residents should be given a priority or do you think all 
Alaskan residents shoulJ be treated the same?

RURAL VS ALL RESIDENTS FREQUENCY PERCENT

Rural Alaskan Residents.............265.........47.8%
All Alaskan Residents............... 275........ 49.5%
D O N’T KNOW............................. 15..........2.7%

18. Some people say it is fair for rural subsistence uses of fish and game to 
be considered more irrportant than commercial and recreational uses of fish and 
game? Do you think it is fair or not fair for rural subsistence uses to be 
considered more important than commercial and recreational uses?

RURAL OTHER USES FREQUENCY PERCENT

Fair........................ ....301........ 54.3%
Not Fair........................225........ 40.6%
DON’T KNCW............ 2 8.......... 5.1%

19. Now I am going to read you a short series of statements. Please tell me 
if you STRONGLY AGREE, MILDLY AGREE, MILDLY DISAGREE, OR STRONGLY DISAGREE 
with each of the following statements: (IF AGREE OR DISAGREE SAY, "Is that 
strongly agree/disagree or just mildly agree/disagree?”)

1 2 4 5 3
STRONGLY MILDLY MILDLY STRONGLY DON’T 

STATEMENTS AGREE AGREE DISAGREE DISAGREE KNOW MEAN

In Alaska there are people who 
need to hunt 'nd fish in order
to live«.«.«..«, 55.0%...35.8%....6.0%....2.7%....0.4%...1.656

In Alaska the supply of fish and 
game is limited and ng  Alaskan 
should be allowed to catch all 
tlie fish or take all the game
they w a n t 55.8%.«.27.6%....9.0%*...4«3%....3.5%...1.780 

People in Rural Alaska are more 
dependent on fish and game than
Urban Alaskans...................39.8%...4C.0%...12.3%....4.1%....3.7%...2.010

Both Alaska natives and Alaska 
non-natives need to hunt and
fish in order to live...........32.5%...38.1%...19.3%....8.4%....1.7%...2.329

Not providing a subsistence 
priority for rural Alaskans 
harms those who want to live

off the land..................... 18.3%...37.0%...28.9%....6.1%....9.7%...2.675
Not providing a subsister,ce 

priority for rural Alaskans 
harms rural people who live 
off the land to the benefit of
urban sports fishermen..........16.5%...35.6%...25.4%....6.5%...16.0%...2.697



1 2 4 5 3
STRONGLY MILDLY MILDLY STRONGLY DON'T 

STATEMENTS (CONTINUED) AGREE AGREE DISAGREE DISAGREE KNOW MEAN

Rural Alaskans should have a 
priority to fish and hunt over
Urban Alaskans.................. 24.9%...2G. 7%... 24.8%... 16.4%....5 ,2%... 2.790

Not providing a subsistence 
priority for rural Alaskans 
only invites the federal 
government to come into 
Alaska to regulate fish and 
game on federal land in
Alaska . . . . . . » « « « * • » . « . . « » . » « .  i i ■ 16*0% •  « •  29*2% . .  ■ 26 •  2% •  • .11.1%. • *17*5% •  « *2*872

All Alaskans are equal and no 
Alaskan should have a hunting 
and fishing priority over any
other Alaskan................... 22.4%...27.6%.. .30.6%... 15.8%... .3.7%...2.899

Not providing a subsistence 
priority for rural Alaskans is 
a direct attack on Alaska 
tradition and Native Alaska

Culture........................17.9%...27.0%..r30.6%...14.6%....9.7%...2.972
Unimproved land owned by Native 

Corporations should remain 
excempt frcm local property
taxes..........................12.6%...23.0%... 31.8%.. .20.9% ,■. .11.8%.. .3.253

Alaska natives receive a greater 
share of State Revenues than
they should....................10.1%...13.6%...36•0%...16.2%...24.0%...3.347

Alaska natives take more fish and
game than they really need...... 9.2%...20.3%...27.7%...23.7%...19.1%,..3.364

Those groups m d  people presently 
fighting subsistence laws are 
partially, at least, racially 
motivated igainst Alaskan
Natives............................6.3%= 22.0%...29.5%...22.9%...19.4%...3.407

Alaska nativ;s, in this day and 
age, no longer need to fish
and hunt in order to survive....6.1%...19.6%...39.1%...32.1%___ 3.2%...3.714

Inproved land owned by Native 
Corporations should be exempt
from local property taxes....... 5.6%...10.4%...33.9%...38.0%...12.1%...3.883

20. Now that you have heard some of the reasons for and against providing a 
subsistence priority for rural Alaskans. Let me ask you again, do you favor 
or oppose providing a priority for rural Alaskans in the taking of fish and 
game lor subsistence use?

PRIORITY FOR RURAL ALASKANS #2 FREQUENCY PERCENT

Favor...................................... 338........ 60.9%
Oppose..........     .178......... 32.1%
DON’T KNCW.........................   3 9 ..........7.0%



21. Do you know any rural Alaska residents who live off the land by fishing 
and hunting?

KNOW ANYONE LIVES OFF LAND FREQUENCY PERCENT

Yes.................................... 290........ 52.2%
N o ..................................... 265........ 47.8%

22. Have you ever lived in rural, remote, primarily native areas of Alaska?

LIVED IN RURAL ALASKA FREQUENCY PERCENT

Yes.................................... 189........ 34.0%
N o ..................................... 366........ 66.0%

23. During the past 12 months, how many times did you, or someone else in 
your household, go hunting or trapping for game?

HUNTING LAST 12 MONTHS FREQUENCY PERCENT

1 to 3 Times........................110...... ..19.7%
4 to 10 Times.........................79........ 14.2%

11 or More Times...................... 80........ 14.4%
130 HUNTER IN HOUSEHOLD/NONE........ 288......... 51.7%

24a. During a typical 12 month period or year, how many times do you, or
someone else in your household, go hunting or trapping for game?

HUNTING TYPICAL 12 MONTHS FREQUENCY PERCENT

1 to 3 Times....................... 123.........22.2%
4 to 10 Times........................ 92........ 16.6%

11 or More Times.....................102.........18.4%
NO HUNTER IN HOUSEHOLD/NONE........ 237.........42.8%

24b. Typically, do you, or someone else in your household hunt or trap .....

GAME FREQUENCY PERCENT

Duck or Geese?......................... 126.........22.7%
Moose, Caribou, bear, sheep, goat,

Ptarmigan, rabbit, fox, etc.?.....264........ 47.6%

24c. Typically, when you, or someone else in the household, goes hunting or
trapping, do you hunt or trap .....

AREAS FREQUENCY PERCENT

In the Matanuska-Susitna Borough
Anchorage or Chugach Mountain area?...........

On the Kenai Peninsula?.............................. .........inn_____ ...18.0%
In the Fairbanks or Brooks Range area of Northern Alaska?..94..... ...16.9%
In Southeast Alaska?................................ ........... 84..... ...15.1%
In Western Alaska or west of the Alaska Range?...,. . . . . . . . . . 66 . . . . . ...11.9%
In Kodiak or the Aleutians Islands?...............
In the Copper River, Wrangell, or Valdez area?...,
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FISHING LAST 12 MONTHS FREQUENCY PERCENT

1 to 5 Times........................147.........26.4%
6 to 10 Times........................72.........12.9%

11 to 20 Times........................9 4 .........16.9%
21 or /'lore Times.........  130......... 23.4%
NC FISl ERMEN IN HOUSEHOLD/NONE 113........ 20.4%

26a. During a typical 12 month period or y^ar, how many times dc you, or
someone else in your household, go fishing?

25. During the past 12 months, how many times did you, or someone else in
your household, go fishing?

FISHING TYPICAL 12 MONIHS FREQUENCY PERCENT

1 to 5 Times..................
6 to 10 Times..................

11 to 20 Times..................
21 or More Times................
NO FISHERMEN IN HOUSEHOLD/NONE. .....74.... ___ 13.3%

26b. Typically, when you, or someone else in the household, goes fishing, do 
you fish .....

AREAS FREQUENCY PERCENT

On the Kenai
Peninsula?............................. .248___

In the Matanuska-Susitna Bourough,
Anchorage or Chugach Mountain area?. .197....

In Southeast
Alaska?................................ .127....

In the Fairbanks or Brooks Range
area of Northern Alaska?.............

In the Copper River,
Wrangell, or Va?.dez area?...........

In Kodiak or the
Aleutians Islands?...................

In Western Alaska or west
of the Alaska Range?.................

27. In 1971, the U.S. Congress passed a law which set up village and regional 
corporations whose stock is owned only by Alaska natives. Under the current 
law, in 1991, village and regional corporation stock may be bought by 
non-natives. Alaska natives want to ammend the law so that the native
shareholders of each corporation, by a majority vote, may decide whether the 
corporation's stock can be sold to non-natives after 1991. Do you favor or 
oppose amending the law to allow village and regional corporation shareholders 
to decide whether stock can be sold to non-natives after 1991?

AMENDING STOCK LAW FREQUENCY PERCENT

Favor .
Oppose.... 
DON'T KNOW

357........ 64.4%
156........ 28.1%
A t ..........7.5*



28. What type of residence do you live in? Is it a

HOUSING TYPE FREQUENCY PERCENT

Single family,.................. 358.........64.6%
Apartment, or a .................. 86......... 15.4%
Duplex,........   50 .......... 9.1%
Mobile home?...................... 32......... 5.7%
Zero lot line,.............  ....11.......... 2.0%
Condominium,  .....................10.......... 1.7%
Townhouse,.......................... 8 ......... 1.5%

29. Does someone in your houshold own your home, or do you rent it?

EQUITY STATUS FREQUENCY PERCENT

Own.................................   .373....... 67.2%
Rent...................................182.........32.8%

30. In what year were you born? (COMPUTED TO AGE BY SUBTRACTING 'rR0M 85)

AGE OF RESPONDENT FREQUENCY PERCENT

18 - 24...............
25 - 29...............
30 - 34...............
35 - 39............... .
40 - 49............... . ...20.4%
50 plus............... .

(n = 555) 
(MEAN = 37.603) 

(MEDIAN = 35.034)

:otal years and months have you lived in Alaska?

ALASKAN RESIDENCY FREQUENCY PERCENT

1982 - 1985...................... 87......... 15.7%
1976 - 1981..................... 129.........23.3%
1967 - 1975..................... 144.........26.0%
Before 1967...................... 194.........34.9%

(n = 555)
(MEAN = 16.400)

(MEDIAN = 12.967)

32, How many total years and months have you lived in the ___________  area?
(FILL IN AREA CALLING AND WRITE NUMBER OF YEARS AND MONTHS ON AN^ aJER SHEET)

LOCAL RESIDENCY FREQUENCY PERCENT

1982 - 1985..................... 160.........28.9%
1976 - 1981..................... 149.........26.8&
1967 - 1975..................... 124.........22.3%
Before 1967...................... 122........ 22.0%

'n = 555)
(MEAN = 11.766)

(MEDIAN = 7.330)
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33. Are you, or is any member of your household (living at home), a veteran?

VETERAN IN HOUSEHOLD FREQUENCY PERCENT

Y es............................... 250.........45.1%
N o ................................ 305.........54.9%

34. Are you, or is any member of your household (living at home), a member of 
a union?

UNION MEMBER IN HOUSEHOLD FREQUENCY PERCENT

Yes............................... 182.........32.8%
N o ................................ 373.........67.2%

35. Are you v Tried, separated, divorced, widowed, never married and living 
with another adr ,w  or never married and living alone?

MARITAL STATUS FREQUENCY PERCENT

Married..,:..................... .................... 376.........66.7%
Divorced................................................ 67........ 12.1%
Never Married and Living with Another Adult 63.......... 11.3%
Never Married and Living Alone....................... 35......... 6.4%
Widowed................................................ 11.......... 2. Cl
Separated................................................ 8 ......... 1.4%

(COMPUTED FROM MARITAL STATUS AND GENDET QUESTIONS)

MARITAL STATUS BY GENDER FREQUENCY PERCENT

Married Males................
Married Females..............
Single Males.................
Single Females...............

(COMPUTED FRCM AGE, CHILDREN, GENDER, AND MARITAL STATUS QUESTIONS)

FAMILY STATUS FREQUENCY PERCENT

Mature Family.................... 127........ 22.9%
Young Family...........  101......... 18.2%
Mature Couple..................... 9 7........ 17.4%
Young Single.........   76......... 13.8%
Adult Single.......................57........ 10.2%
Single Parent..................... 52......... 9,3%
Young Couple..............   45.......... 8.1%

36. Do you or does anyone in your household (living at home) work for the 
federal, state or local government? IF YES, ASK, "Which level of government? 
Is it t h e  "

GOVERNMENT EMPLOYEE FREQUENCY PERCENT

NO GOVERNMENT EMPLOYEE......... 319.........57.4%
State, o r ......................... 135........24.3%
Federal,........................... 5 6........10.2%
Municipal Government? ....... 45.......... 8.1%
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The last few questions are being collected purely for statistical purposes.

37a. How many total people, including children and adults, live in your 
household?

HOUSEHOLD SIZE FREQUENCY PERCENT

One.................................68........12.2%
Two................................164........29.5%
Three............................. 118........21.2%
Four  ........................ 122........ 22.0%
Five or More......................84........ 15.1%

(n = 555)
(MEAN = 3.079)

(MEDIAN = 2.392)

37b. Of the people in your household, living at home, how many are adults —  
aged 18 and older?

NUMBER OF ADULTS FREQUENCY PERCENT

One.................. ..15.6%
Two..................
Three................
Four or More........ .............22..

(n = 555) 
(MEAN = 2.082) 

(MEDIAN = 1.528)

37c. How many are children or adolescents under 18 years old?

CHILDREN IN HOUSEHOLD FREQUENCY PERCENT

NONE.................................... 275.............49.5%
One..................................... Ill.............20.0%
Two or More............................169.............30.4%

(n = 555)
(MEAN - ALL HOUSEHOLDS = 0.997)

(MEDIAN - ALL HOUSEHOLDS = 0.025)
(MEAN - HOUSEHOLDS WITH CHILDREN = 1.976)

(MEDIAN - HOUSEHOLDS WITH CHILDREN = 1.266)

38. How many total years of education liave you completed? (FORMAL ATTENDANCE
IN SCHOOL) (EIGHTH GRADE = 8? HIGH SCHOOL = 12; TRADE SCHOOL = 13; COLLEGE
GRADUATE —  BA OR BS = 16; MASTERS DEGREE = 18; LAWYER, DOCTOR, PH.D = 19)

YEARS OF EDUCATION FREQUENCY PERCENT

12 Grade or Less....
1 - 2  Years College..
3 - 4  Years College..
Post Graduate........

(n = 555) 
(MEAN = 13.941) 

(MEDIAN = 13.055)
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39. Are you seasonally employed, annually employed, unemployed and looking 
for work, not looking for work, or retired?

EMPLOYMENT STATUS FREQUENCY PERCENT

Annually Employed................ . ...61.5%
Seasonally Employed...............
Not Looking for Work........... .
Retired............................
Unemployed and Looking for Work.,

40a. How many individuals in your household are presently working fulltime 35 
or more hours per week? How many part-time, 34 or less hours?

(COMBINES WAGE EARNERS COMPUTED FROM THE PRECEEDING TWO QUESTIONS)

TOTAL WAGE EARNERS FREQUENCY . PERCENT

Under One.........................52.......... 9.4%
One............................... 185.........33.4%
Oie and One-half................. 77......... 14.0%
Two............................... 176.........31.6%
Over Two........   65......... 11.6%

(n = 555)
(MEAN = 1.545)

(MEDIAN = 1.259)

41a. Including only those living at home, wha^. '...o your total household 
income for 1984 before taxes and other deductions  ̂ .e made? Please tell me
the figure to the nearest thousand dollars.

41b. We don't need the exact dollar figure; could you tell me which of these
broad categories it falls in...

Less than 16,000 dollars,
Between 16,000 and 25,000 dollars,
Between 26,000 and 35.000 dollars,
Between 36,000 and 45,090 dollars,
Between 46,000 and 55,000 dollars,
Between 56,000 and 65,000 dollars,
Between 66,000 and 75,000 dollars, or 
More than 75,000 dollars?

(COMPUTED INCOME FROM THE PRECEEDING TWO QUESTIONS)

1985 HOUSEHOLD INCOMF FREQUENCY PERCENT

$ 0 - $15,999.....
$16,000 - $25,999..... .......... 67.... ....13.3%
$26,000 - $35,999.....
$36,000 - $45,999..... ..........93.... ....18.5%
$46,000 - $65,999.....
$66,999 or More.......

(n = 504)
(MEAN = $46,132) 

(MEDIAN = $39,889)
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INCOME PER WAGE EARNER FREQUENCY PERCENT

......... 133......... 26.4%

......... 116......... 23.0%

......... 104......... 20.7%

.......... 80.........15.9%

.......... 71.........14.0%
(n = 504)

(MEAN = $30,595)
(MEDIAN = $25,777)

42. Is your telephone number...............

(COMPUTED FROM WAGE AND INCOME QUESTIONS)

$ 0 - $15,999,.
$16,000 - $25,999. 
$26,000 - $35,999. 
$36,000 - $49,999. 
$50,000 or More...

TELEPHONE LISTING FREQUENCY . PERCENT

Listed o r ........................ 483.........87.0%
Unlisted.......................... 72........ .13.0%

43. SEX.

GENDER OF RESPONDENT FREQUENCY PERCENT

Male.............................. 295.........53.1%
Female............................260.........46.9%

THIS COMPLETES THE SURVEY, THANKYOU VERY MUCH FOR HELPING US —  GOODBYE
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BY

POLITICAL AND GENERAL DEMOGRAPHICS

SUBSISTENCE PRIORITY FOR RURAL ALASKANS

SUBSISTENCE PRIORITY FREQUENCY PERCENT

FAVOR 338 ( 0.9%
OPPOSE 178 13.1%
DON'T KNOW 39 7.0%

DEMOGRAPHICS n FAVOR OPPOSE

TOTAL 
% OF

DON'T K i m  ADULTS

AREA OF STATE: (Row %) p = 0.0190
V'aldez-Kenai-S. Anc 59 59.3% 33.7% 7.0% 10.6%
Anchorage 224 60.2% 34.4% 5.4% 40.4%
Mat Su/Grtr Fbks 50 54.2% 39.9% 5.9% 9.0%
Fairbanks 76 47.9% 43.0% 9.1% 13.7%
Southeast-Rural Alaska J 46 71.7% 19.7% 8.6% 26.3%

REGISTERED TO VOTE: (Row %) p = 0.4858
Yes 447 59.9% 33.3% 6.8% 80.5%
No 108 64.8% 27.4% 7.8% 19.5%

PARTY AFFILITATION: (Row %) p = 0.0007
Democrat 120 73.8% 19,4% 6.9% 21.6%
Republican 145 66.1% 31.4% 2.5% 26.1%
Libertarian 17 63.5% 29.9% 6.6% 3.0%
Independent 273 52.3% 38.3% 9.4% 49.3%

VOTED IN 1982, NOVEMBER: (Row %) p = 0.2295
Yes 362 59.0% 34.6% 6.4% 65.2%
NT- 193 64.4% 27.6% 8.0% 34.8%

v o t e d  IN 1984, NOVEMBER: (Row %) p = 0.1290
Yes 373 58.1% 34.8% 7.1% 67.3%
No 182 66.7% 26.6% 6.8% 32.7%

IDEOLOGY OF RESPONDENT: 1:row  %) p = 0.0461
Liberal 128 70.5% 23.4% 6.1% 23.2%
Moderate 237 5v.4% 32.0% 8.6% 42.7%
Conservative 190 56.3% 38.3% 5.5% 34.2%

INTEREST IN STATE CAMPAIGNS: (Row %) p = 0.7837
Very Interested 119 56.4% 36.5% 7.0% 21.4%
Somewhat Interested 319 61.3% 31.5% 7.2% 57.6%
Not very Interested 117 64.3% 29.4% 6.3% 21.0%

ADULT MARKET SHARE 60.9% 32,1% 7.0% ... .100,0%
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