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This ’bill amends AS 11.61.140(2) to provide that a person commits the crime 

of cruelty to animals if the person recklessly neglects to provide a confined 

animal with a sufficient quantity of good and wholesome food and water. Although 

enactment of this bill may result in some additional prosecutions, the Department 
of Law does not believe that their number will have a significant fiscal impact.
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DEPARTMENT OF LAW PROPOSED CS FOR SECTION 2 OF HB 27

S e c .  2. A S  1 2 . 5 5 . 0 1 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t o

r e ad:

(e) A  c o u r t ,  i n  i m p o s i n g  s e n t e n c e  o n  a d e f e n d a n t  c o n v i c t e d  o f  

c r u e l t y  t o  a n i m a l s  o r  p r o m o t i n g  a n  e x h i b i t i o n  o f  f i g h t i n g  a n i m a l s ,  

m a y ,  i n  a d d i t i o n  t o  a n y  o t h e r  s e n t e n c e  a l l o w e d  b y  law, o r d e r  t h e  

d e f e n d a n t  t o  f o r f e i t  a n y  r i g h t s  i n  t h e  a n i m a l  a n d  t o  m a k e  r e s t i t u t i o n ,  

a s  a l l o w e d  u n d e r  A S  1 2 . 5 5 . 0 4 5 ,  f o r  t h e  r e a s o n a b l e  c o s t s  i n c u r r e d  

b e f o r e  c o n v i c t i o n  b y  a p e r s o n  o r  a g e n c y  c a r i n g  f o r  t h e  a n n u a l .  W h e n  a 

c o u r t  o r d e r s  a d e f e n d a n t ' s  r i g h t s  in a n  a n i m a l  t o  b e  f o r f e i t e d ,  t h e  

c o u r t  m a y  f u r t h e r  o r d e r  t h a t  t h o s e  r i g h t s  b e  g i v e n  o v e r  t o  a n  a p p r o­

p r i a t e  p e r s o n  o r  a g e n c y  d e m o n s t r a t i n g  a w i l l i n g n e s s  t o  a c c e p t  a n d  c a r e  

f o r  t h e  a n i m a l  o r  t o  t h e  s t a t e  o r  a n  a p p r o p r i a t e  a n i m a l  c a r e  a g e n c y  

f o r  f u r t h e r  d i s p o s i t i o n  in a c c o r d a n c e  w i t h  a c c e p t e d  p r a c t i c e s  f o r  

h u m a n e  t r e a t m e n t  o f  a n i m a l s .  T h i s  s u b s e c t i o n  d o e s  n o t  l i m i t  t h e  r i g h t  

o f  t h e  p e r s o n  o r  a g e n c y  t o  w h o m  t h e  d e f e n d a n t ' s  r i g h t s  a r e  g r a n t e d  to  

r e s e l l  o r  o t h e r w i s e  m a k e  d i s p o s i t i o n  o f  t h e  a n i m a l .  A  t r a n s f e r  o f  

r i g h t s  u n d e r  t h i s  s u b s e c t i o n  c o n s t i t u t e s  a t r a n s f e r  o f  o w n e r s h i p .
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Ct. App. Op. N<\ 
P.2d 1308(1982);
. Op. No. 183 (File 
(1982); Tazruk v. 
15 (File No. 6954),

i

655 P.2d 788 (1982); Graybill v. State, Ct. 
App. Op. No. 300 (File Nos. 674-«-o746), 
672 P.2d 138 (1983); Clemans v. State, Ct. 
App. Op. No. 358 (File No. 7584), P.2d 

(1984).
Q uoted in Kelly v. State, Ct. App. Op. 

No. 251 (File No. 6311), 663 P.2d 967 
(1983).

Stated in Erhart v, State, Ct. App. Op. 
No. 185 (File No. 6244), 656 P.2 d 1199
(1982); State v. Rastopsoff. Ct. App. Op. 
No. 228 (File No. 6295), 659 P.2d 630
(1983).

Cited in Nukapigak v. State, Ct. App. 
Op. No. 90 (File No. 5820), 645 P.2d 2'  5
(1982); Howard v. State, Ct. App. Op. No.
260 (File Nos. 6027, 6123), 664 P.2d 603
(1983); Martin v. State, Ct. App. Op. No.
261 (File No. 6665), 664 P.2d 612 (1983); 
Heathcock v. State. Ct. App. Op. No. 293 
(File No. 6803), 670 P.2d 1155 (1983); 
Pickens v. State, Ct. App. Op. No. 332 (File 
No. 6829), 675 P.2d 665(1984).

Sec. 12.55.010. Imprisonment on judgment for payment oi rie. 
[Repealed, § 21 ch 166 SLA 1978. For present provisions, see h S 
12.55.035(a).]

Sec. 12.55.015. Authorized sentences, (a) Except as limited by AS 
12.55.125 —  12.55.175, the court, in imposing sentence on a defendant 
convicted of an offense, may singly or in combination
(1) impose a fine when authorized by law and as provided in AS 

12.55.035;
(2) order the defendant to be placed on probation under conditions 

specified by the court which may include provision for active supervi­
sion;
(3) impose a definite term of periodic imprisonment;
' . r.ipose a definite term of continuous imprisonment;
(5) order the defendant to mnke restitution as provided in AS 

12.55.045;
(6) order the defendant to carry out a continuous or periodic program 

of community work as provided in AS 12.55.055;
(7) suspend execution of all or a portion of the sentence imposed as 

provided in AS 12.55.080;
(8) suspend imposition of sentence as provided in AS 12.55.085.
(b) The court, in exercising sentencing discretion as provided in this 

ch; pter, shall impose a sentence involving imprisonment when
(1) the defendant deserves to be imprisoned, considering the 

seriousness of the present offense and the defendant’s prior criminal 
history, and imprisonment is equitable considering sentences imposed 
for other offenses and other defendants under similar circumstances;
(2) imprisonment is necessary to protect the public from further 

harm by the defendant; or
(3) sentences of lesser severity have been repeatedly imposed for 

substantially similar offenses in the past and have proven ineffective 
in deterring the defendant from further criminal conduct.
(c) In addition to the penalties authorized by this section, the court 

may invoke any authority conferred by law to order a forfeiture of 
property, suspend or revoke a license, remove a person from office, or 
impose any other civil penalty.

77



8 12.55.020 A l a s k a  S t a t u t e s § 12.55.022

(d) A court, in imposing sentence on a defendant convicted of miscon­
duct involving a controlled substance in the first, second, third, fourth, 
fifth, or sixth degree, may, in addition to any mandatory minimum 
sentence required by law, order the defendant to participate in a pro­
gram for treatm̂ t of drug abusers if the court determines that the 
defendant is a drug abi ser. Participation in such a program ms y be 
imposed as a condition of probation, a condition of suspended execution 
of sentence, or a condition of suspended imposition of sentence. Nothing 
in this subsection shall be construed to reduce any mandatory mini­
mum sentence. (§ 12 oh 166 SLA 1978; am § 37 ch 102 SLA 1980; am 
§ 3 ch 45 SLA 1982).

C ross references. — For ofTenses 
relating to ,-ontrolled substances, see AS 
11.71 0 1 0 — 11.71.080.

E ffect o f  am endm ents. — The 1980 
amendment rewrote paragraph (3) of sub­
section (b).

The 1982 amendment, added subsection 
(d).

L egislative history reports. — For 
report on ch. 102, SLA 1980 (HCS CSSB 
511), see 1980 Senate Journal Supple­
ment, No, 44, (May 29, 1980) or 1980 
House Journal Supplement, No. 79, (May 
29, 1980).

NOTES TO DECISIONS

T here is no authority w hich  would  
sanction  the expansion  o f the superior  
court’s jurisd iction  to p ass sen tence  
into a realm of review and modification 
which is statutorily vested in either the 
supreme court or the executive branch of 
government. Therefore, the superior court 
lacks jurisdiction to review its own sen­
tence, after it has entered a judgment on 
the matter, more tuan 60 days after it has 
imposed sentence. Davenport v. State, 
Sup. Ct. Op. No. 1212 (File No. 2202), 543 
P.2d 1204 (1975); Szeratics v. State, Sup. 
Ct. Op. No. 1525 (File No. 3390), 572 P.2 d 
63 (1977).

T est to be used  in determ ining  
w hether m ultiple o ffen ses can  be pun­
ished separately . — See State v. 
O 'chipinti, Sup. Ct. Op. No. 1405 (File No. 
3C84), 562 P.2d 348 (1977).

leaparate sen ten ces w ere called for 
where defendant’s conduct in kidnapping 
and raping his victim and assaulting her

with a deadly weapon constituted the com­
mission of three di. '.inct ofTenses, each of 
which violated a dil fe rent societal interest. 
State v. Occhipinti, Sup. Ct. Op. No. 1405 
(File No. 3084), 562 P.2d 348 (1977).

A pplied in Austin v. State, Ct. App. Op. 
No. 18 (File No. 5341), 627 P.2d 657 
(1981).

Quoted in Leuch v. State, Sup. Ct. Op. 
No. 2419 (File No. 5255), 633 P.2d 1006
(1981).

Stated in Kimbrell v. State, Ct, App. 
Op. No. 101 (File No. 5944), 647 P.2d 618
(1982); Erhart v. State, Ct. App. Op. No. 
185 (File No. 6244), 656 P.2d 1199 (1982).

Cited in Whittlesey v, State, Sup. Ct. 
Op. No. 2231 (File No. 5155), 626 P.2d 
1066 (1980); Junebv v. State, Ct. App. Op. 
No. 72 (File N t. 5606). 641 P.2d 823 
(1982); Lacquement v. State, Ct. App. Op. 
No. 85 (File No. 5741), 644 P.2d 856 
(1982).

Sec. 12.55.020. Enforcing judgment to pay money. [Repealed, § 21 
ch 166 SLA 1978. For present provisions, see AS 12.55.025(f), AS 
12.55.035(a), (d) and AS 12.55.051.]

Sec. 12.55.022. Victim impact statement. As part of the 
presentence report prepared on each felony offender, the probation 
officer shall prepare a victim impact statement reporting the following 
information:

78
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Fdwards 
1/21/85 /

O riginal sponsors: M.M.Miller, Goll,
G r u s s e n d o r f  and D u n c a n

IN THE HOUSE BY THE  J U D I C I A R Y  COMMITTEE

( FOR H O U S E  BILL NO. 27 (Judiciary)

IN .t L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - FIRST SESSION

A  BILL

For an Act e n t i t l e J .* A n  A c t  r e l a t i n g  to failure to a d e q u a t e l y  m a i n t a i n

animals, fo rfeiture of i n a d e q u a t e l y  m a i n t a i n e d  a n i­

mals, and p r o t e c t i o n  fro m l i a b i l i t y  for persons 

a iding such animals."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section I. AS 11.61.1 AO(a) is amended to read:

(a) A  p e r s o n  commits the crime of c r ue lty to animals if the 

person

(1) i n t e n t i o n a l l y  inflicts severe and p r o l o n g e d  physical 

pain or suffering on an animal;

(2) r e c k l e s s l y  n e g l ects an animal and, as a result of that 

neglect, causes the d e a t h  of the animal or causes severe pa .n or 

suffering to the animal; [OR]

(3) kills an a ni mal b y  the use of a d e c o m p r e s s i o n  c h a m b e r ^

or

(4) r e c k l e s s l y  n e g l e c t s  to p r o vide an a nimal w i t h  a s u f f i­

cient quantity of goo d and w h o l e s o m e  food and w a t e r .

* Sec. 2. AS 11.61 is a m e n d e d  by adding a n e w  section to read:

Sec. 11.61.148. F O R F E I T U R E  OF ANIMALS. (a) In a d d i t i o n  to any 

other sentence it m a y  impose, a court m a y  r e q u i r e  a d efen d a n t  c o n­

vic t e d  u n d e r  AS 1 1.61 . 140 - .1 1.61.145 to forfeit any rights in the

animal and to r e p a y  the r e a s o n a b l e  costs incurred b e f o r e  j u d g m e n t  by a 

p e rso n or agency c ari ng for the animal.

(b) W h e n  a court o rd ers a d e f e n d a n t’s rights in an animal to be

 , ,
CSHB 2 7 (Jud)



WORK DRAFT WORK DRAFT WORK DRAFT

forfeited, the court m a y  further order that those rights be given over  

to an a p pro priate p e rson or agency d e m o n s t r a t i n g  a w i l l i n g n e s s  to 

accept and care for the animal or to the state or an appropriate  

animal care agency for further d i s p o s i t i o n  in accor dance w i t h  accept ed 

practices for humane treatment of animals. This subsec tion does not 

limit the right of the p e rson or agency to w h o m  the defendant's rights 

are g r a n t e d  to resell or otherwise m a k e  d i s p o s i t i o n  of the animal. A  

transfer of rights u nder this subsecti on constitutes a transfer of 

o w n e r s h i p .

* Sec. 3. AS 09.65 is amended by adding a n e w  section to read:

Sec. 09.65.093. L I A B ILITY F O R  V O L U N T A R Y  CARE OF ANIMALS. (a) 

W h e n  an animal is no provi d e d  w i t h  a s u f f i c i e n t  quantity of good and 

v:holesome food and w a t e r  for more than 24 consec u t i v e  hours any p e r s o n  

m a y  enter another's property, other than a dwelling, to supply food 

and w a t e r  to the animal.

(b) A  p erson is n o t  liable for civil damages as a result of 

entering anothe:'s property, other than a dwelling, to supply food and 

w a t e r  u n d e r  this section. The p e r s o n  ;.s e n t i t l e d  to rei mbursement  

f r o m  the animal's owner for the r e a s o n a b l e  cost of the food, water, 

and s e rvice provided. The owner's f a i lure  to reimburse the p r o vide r  

subjects the animal involved  to a t t a c h m e n t  and sale upon e x e c ution  

fo l l owing judgment.

(c) This section does not preclude l i a b i l i t y  for civil damages 

as a r e s u l t  of gross n e g l i g e n c e  or r eckless or intenti onal m i s c o n d v  t .



GRAYBIIiL v. STATE Alaska 629
Cite flu, AIh h Uis, S15 I*.3d 029

John L. G B A Y B I L L ,  Appellant, 

v.

S T A T E  of Alaska, Appellee.

No. 2386.

Suprem e C ourt of A laska.
Jan . 23, 1070.

Defendant was convicted in the Supe­
rior Court, Third Judicial District, A;.- 
■horagc, C. J. Occhipinti, J., of possession 
:iid attempted transportation of bear hide 
ty airplane, and he appealed. The Su­

preme Court, Connor, J., held that superior 
court had authority to order forfeiture of 
.ircrnft used in violation of game laws. 

Affirmed.

'. Forfeitures C=>l
Forfeiture is civil remedy unless oth- 

• rwisc provided by statute. AS 16.05.190, 
i.i>5,195(a).

2. Forfeitures C=3
Superior Court had authority in prose- 

•ution of defendant for attempted trans- 
I'ortation of bear hide by airplane to order 
forfeiture of aircraft. AS 16.05.190, 16.- 
'•'.9i H I, 16.05.920.

i.eRoy J. Barker, Robertson, Monagle, 
..astaugh & Bradley, Anchorage, for ap- 
v Slant.

1 l'li» airplane was referred to in the eomplniut 
>' a "riper Aircraft Xo. N3373B."

- AS 1 (5.05,020 provides in part:
"OlI l'nless pcrinitteil by this ..nnptcr or 

•V regulation muile under this cliaplcr. It i8 
Pibnvitil for a person to take, possess', trnns- 

pnrr. offer to sell, purrlinse. or offer 
' 1 purchase fish, gnme or ninrinc aquatic 
■Miits, nr any part of fish, game or nquntic 
hints. ,,r a next or cue of fislt or game."

wits the sentence imiHised h.v the trial 
• i.-*' in npcn court. Wc note, however, tlint 

ilie judgment mid order of prohntirn ' ‘ 

- '  \ngii*r 1 1 7 0  j,in] the nniendcd judgment 
I niiier nf prohntion of 14 February 1!173 re- 

• ■•nvicrioti ,,11 only the possession count, 
•1 iiiinnse revocation of the hunting license 
1 tnriiiinire of the aircraft as special co. li- 
l" 1,1 lirohiition. The record shows that

Avrum M. Gross, Atty. Gen., Juneau, Jo­
seph D. Balfe, Dist. Atty., Stephen G. 

Dunning, Asst. Dist. Atty., Anchorage, for 
appellee.

Before BOOCHEVER, Chief Justice, 
and RABINOWITZ, CONNOR, ERWIN 
and BURKE, Justices.

OPINION

CONNOR, Justice.

This appeal questions the procedure by 
which an aircraft was ordered forfeited 
because it was used in violation of the 
game laws.

Appellant Graybill was charged on two 
counts: (I) possession and (II) attempted 
transportation of a bear hide by airplane 1 
when not permitted to do so by applicable 
regulations, in violation of AS 16.05.920.* 
After a jury trial, Graybill was convicted 
on both counts. On Count I (possession) 
he was given a six-month suspended sen­
tence. On Count II (attempted transporta­
tion) he was sentenced to a one-year revo­
cation of his hunting license and forfeiture 
of his aircraft.3

Following his conviction, Graybill ap­
pealed to this court, urging that the superi­
or court lacked the authority in a criminal 
proceeding to order a forfeiture of the 
aircraft,4 We dismissed the appeal as

the jury returned a guilty verdict ns 10 Imth 
counts, and Graybill docs not dispute convic­
tion for both possession nnd nttciapted trans­
portation. The trinl judge carefully consid­
ered the form by which lie imposed sentence 
in court. We must remnnd the case to allow 
entry of judgment, pursuant to Alaska It. 
Orim.P. 30 concerning clerical mistakes, in ne- 
cordnnce with the sentence nctunlly imposed 
in o|H5ii court. Therefore, we do not reach 
the issue of whether forfeiture of an nircrnft 
could validly he imposed ns a specinl eunili'*ou 
of prohntion.

4. In superior court Crayhill challenged the 
moilifinUinn of his probation order to include 
specifications as to which aircraft was to I* 
forfeited. His argument there was tlint AS 
lf.ittJKK) provides for penalties of up to $ 1 .- 
<0 3 fine and six months imprisonment, but
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untimely,® and suggested that Graybill pro­
ceed under Alaska R.Crim.P. 35(b) lor 
post-conviction relief. He did so, but the 
state prevailed in superior court by way of 
summary disposition pursuant to Alaska 
R.Crim.P. 35(g)(3). From that summary 
disposition Graybill brings this second ap­
peal,

Graybill's appeal rests upon his reading 
of the forfeiture se '̂ion of AS 16.05.190, 
which in relevant part states:

“ [A]ircraft , . . seized under the 
provisions of this chapter . . ., unless 
forfeited by order of the court, shall be 
returned , . .

While he docs not deny that aircraft can 
be forfeited under the statute, Graybill 
contends that the proviso “unless forfeited 
by court order” refers to an order ren­
dered pursuant to a civil proceeding in rcm 
against the aircraft, and docs not include 
sentences imposed upon offenders as part 
of criminal proceedings.

Graybill relies on United Slates v. Pol- 
iastrine, 8 Alaska.Rpts. 104 (D.Ak.1929),

tlmt section does not provide for forfeiture of 
the nircrnft. Forfeiture is provided for ia AS 
4C.05.100. wliieli provides:

“Ouns, traps, nets, fishing tackle, boats, 
uircrnft, automobiles or other vehicles, sleds, 
and other paraphernalia used in or in aid of 
a violation of this chapter, or rule or regula­
tion of the department may be seized under 
a valid senrch, and all fish and game, or 
parts of fish and game, or nests or eggs of 
birds, taken, transported, or lKissesscd con­
trary to the provisions of this chapter, 
or rule or regulation of the department shall 
he seized by any person designated in § 
150 of this chapter. U|>on conviction of 
the offender'or upon judgment of the court 
having jurisdiction that the item was taken, 
transported, or possessed in violation of this 
chapter or rule or regulation of the depart­
ment, ull fish and game, or parts of them 
arc forfeited to the state nud shall be disposed 
of as directed by the court. . . . Guns,
traps, nets, fishing tackle, bonts, aircraft, 
or other vehicles, sleds, and other parn- 
phcrnnlin seized under the provisions of this 
chapter, ur rule or regulation of the de­
partment, unless forfeited by order of the 
court, slml) he returned, nftcr completion of 
the case atul payment of the fine, if any,"

5. (1 nii/bill r. Slate,  522 IV_M 530 (Alaska 
1974).

which interpreted the territorial predeces­
sor to AS 16.05.190.® The court there
said:

" . . .  [X]o crim...a) court has the 
jurisdiction upon conviction of an of­
fender for violation of the act to enter a 
decree of fe.feiture, where a forfeiture 
is not prescribed as part of the pcnclty, 
but such procedure can be had lcga-ly 
only after a full hearing upon motion 
~nd opportunity to defend.” 8 Alaska at 
<u9.

Since the , tlty provision, AS 16.05.900,7 
applicable t. the statute under which he 
was convicted, AS 16.05.920(a),1B docs not 
mention forfeiture as part o' the pre­
scribed penalty, Graybill argues that the 
state must file a separate action in rcm. 
S e c  U n ited  S la te s  v . $3,236, 167 F.Supp. 
495,498 (D.Alaska 1958) (d ic tu m ).0

[1,2] Under the territorial statute, the 
United States Attorney was required to in­
stitute an in rcm action for forfeiture of 
siezed property.10 In 1959 the Alaska leg­
islature enacted a statute substantially sim-

6. 4S L'.S.C. § 102 ct nei/.
7. AS 10.05.0(>0(n) provided in part:

"A person who violates §5 830. SVO-S93. or 
0 2 0  of this chapter or any rule or regulation 
promulgated under this chnpter is guilty 
of a misdemeanor nud, upon conviction, is 
punishable by u fine of not more than $ 1 ,- 
0 0 0  or by imprisonment for not more than 
six months, or by both . .

8 . S e e  note 2, supra.
9. Graybill n!so relies on l t u V w u  r. State,  301 

I\2d IHQ (A 'nsku 1004). That ruse is not 
bclpful here, for there forfeiture wns disal­
lowed because the state bud failed to seize 
lluhino's nets ut the time of his arrest. Here 
Graybill's airplane was seized when lie was 
arrested. *•

10. 4S U.S.C. S 201 provides in purt:
"It shall he the duty of the United .Stntos
nttorue.v for the division . . .  in which
tiny , , . aircraft . . . lias been
seized because used in the transportation of 
liny wild animal, game fish, wild bird, or 
part thereof, or any nest or egg of Ueh 
bird, illegally Isnight. sold, or possessed 
contrary to the provisions of [this title], 
to institute tin action in rein against it for 
the forfeiture thereof to the 1 'nitcd States 
in any case in which the disposition of tnich 
article is not involved in a criminal prosecu­
tion."



K
ircdcccs- 
rt there

has the 
an of* 

) enter a 
orfciture 
penalty, 

i legally 
i motion 
\laska at

6.05.900,’ 

vhich he 
does not 
the pre- 
that the 
in rcm. 
F.Supp.

i

itute, the 
cd to in- 
eiturc of 
aska leg- 
ially sim-

t:
rO-893, or 
regulation 
in guilty 

viction. is 
■ than SI,- 
inr -e than

.State, 391 
me is not 
tvas disal* 
1 to seize 
.'st. Here 
u he was

twl States 
in which 
has hccu 

.rtation of 
I bird, or 

O f S i l l 'l l  

passvsseil 
liis title), 
.list it for 
ted States 
•II of Silt'll 
.1 |iroseeii-

,  GRAYBILL
Cite ns. Alaska, 

ilar to the law applied to Graybill.11 The 
territorial law providing for forfeiture ex­
clusively by mandatory in rcm action was 
specifically repealed.12 Thus Graybill's re­
liance on Alaska territorial cases is mis­
placed. [while we agree that forfeiture is 
a civil remedy unless otherwise provided 
by statute, we believe that AS 16.05.190 as 
it applied to Graybill did so provide!

AS 16.05.1901S distinguishes between 
mandatory forfeiture of contraband (fish, 
game, birds) upon conviction, and discre­
tionary forfeiture of paraphernalia (guns, 
traps, aircraft, etc.). Such paraphernalia 
"unless forfeited by order of the court, 
shall be returned, after completion of the 
case and payment of the fine, if any." 
Since the "case" and "fine" referred to in 
this section concern criminal proceedings, 
wc find it reasonable to interpret an "order 
of the court" as likewise referring to or­
ders rendered subsequent to a criminal 
conviction, as well as those following a 
separate civil action. The distinction 
which the legislature sought to draw be­
tween contraband and paraphernalia is be­
tween mandatory and discretionary forfei­
ture, not between requiring criminal * civ-

11. Ch. 94 S L A  1050 S 23.
12. Ch. 94 SLA 1950 Art. IV. 5 1; Are Annot.. 

ACLA 194b C30-10-1 (C um .Supp.lfl8 , Supp. 
1959); ACLA C30-C-16.

13. Quoted note 4, Aupra.
( 14. Since flm.vbiH’n conviction, the legislature 

has clarified the Htatutc with the enactment of 
the present AS 10.05.195(a), which explicitly 
provides for forfeiture alternatively through 

y civil or criminal proceedings)
(\5. lh,ml  r. U n i t e d  States. 11(1 U.S. CIO. G34.
V 0 S.Ct. 524. 29 IxEd. 740 (1880) : C o m , , t o n  

c. V n i t n l  States,  377 F.2d 4(8 , 411 (Sth Cir. 
1907). Their, purpose is to penalize commis­
sion of offonxcs, O n e  1 0 5 8  P l y m o u t h  Sedan 
r. P e n  nii/lrania, 380 U.S. 093. 700, 85 S.Ct. 
1240. 14 L.Ed.2d 170 (J905) ; U n i t e d  Stolce 

r. O n e  1 0 0 0  F o r d  Four-.',our O a l a s i c  S e d a n ,  

202 F.Supp. 841, 843 (E.D.Tenn.I9fl2). and 
to deter future infractions, / ’cop/e f. Jfrul• 
m a n .  (12 <’n!.2d 92, 41 Cul.Rptr. 200. 293 
119041

\ 16 - lh;>arlinent  o/ Wildlife  «t- Fisheries  p .  T h e  

J  T e n  trier I Itimure, 213 La. 950, 30 So.2d 1 
(19Ini, bidding forfeiture of u fishing trawler 
in a civil proceeding proper, despite the fact 
that it was not preceded by n criminal trial.

»■ court relied on the separate sections of 
La.Act No, 143 of 1942 § 17 (as amended by

il forfeiture proceedings as Graybill 
contends.14

^  is commonly understood that forfei­
tures, even when civil in form, arc basical­
ly criminal in nature.1̂] At least one other 
state has held that a statute providing for 
forfeitures authorized cither criminal or 
civil proceedings.10 No case from any oth­
er jurisdiction has been cited to us which 
requires a separate in rcm proceeding to 
effect a valid forfeiture, absent a specific 
statutory provision similar to that provided 
under Alaska territorial law.17 Further­
more, we do not understand how such a 
separate civil proceeding, if judicially im­
plied, could benefit Graybill.1" Any argu­
ments available to him to prevent forfei­
ture could have been presented in the con­
text of his criminal trial and sentencing.19 
Thus we find that it was not r...cc:sary for 
the state to institute a separate civil in rcm 
proceeding against Graybill’s aircraft. 
The order of the trial judge is affirmed 
and the case remanded for entry of judg­
ment in accordance with the sentence 

imposed.20

Affirmed.

Act No. 78 of 1114(11. n construction not pres­
ent in the Alaska statute. The court stated 
in dictum that the language "may be forfeit­
ed by order of the court" referred to an or­
der following a criminal proceeding under 
the Louisiana stniiite. 30 So.2d nt 2-3. That 
statute has since been codified into two sec­
tions. 50 Ln.Rev.Stnt. §5 907, 008. 1

17. Apprlliuit cites Pro,ilc rx rel. H o n r a h a n  

v. O n e  ms O h h m u h i l c ,  52 111.2(1 37. 284 
N.E.2il 040 (1072) : Stale  r. K a u f m a n ,  201 
N.\V.2d 722 (Jowu 1972) (see Iowa Code 
Ann. R 751.10.3): C om m o i i i r e a l l h  r. O n e  

11)70 2 D r .  II. T. Lincoln A u t o m o b i l e ,  212 
Vu. 597. 180 S.E.2il 279 (1972) : Vosilc r. 
District of C o l u m b i a ,  290 A.2d 443 (D.C.Altp.

•- 1972): (Jalctcnod r. Stale, 204 Mil. 301. 285 
A.2M (123 (1972). In each of these eases it 
statute ex,.lieltl.v reiiuired separate forfeiture 
proceedings.

18. This is especially true in light of the doc­
trine or collateral estoppel, which would pre­
vent retrial of the crucial issues.

19. Indeed, tlra.vhill's counsel reipiested. and 
the court granted, the return of certain items
(two pair of suow.sl s, a shotgun, two pairs
of coveralls. nud suowpaek hoots) which were 
not properly forfeitable under the statute.

2° Nee note 3, .n/pra.

v. STATE Alaska 631
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SUBJECT: Inadequately m aintai ned animals
(Work Order No. 14-0220)

TO: Repr esentative M. Mike Miller

FROM: George Edwards
Legisl a t i v e  Counsel
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In response to your request we have prepared legislation 
re q u iring that confined animals receive sufficient food and 
water, that animals treated cruelly m a y  be forfeited and 
that v o l u n t a r y  providers m a y  not ordinarily be held liable 
for trespass.

AS 11.61.140 (a)(4) includes w i t h i n  the offense of cruelty 
to animals the reckless failure to feed and water. It is a 
class A  misdemeanor.

AS 11.61.148 is a n e w  section w h i c h  provides for the f o r­
feiture of abused animals and gives the court a simple p r a c­
tical means of perman e n t l y  transferring the animal to more 
suitable owners or to state authorities.

AS 09.65.093 is another n e w  section w h i c h  authorizes an i n­
terested p e r s o n  to v o l u n t a r i l y  feed a n e g l ected animal and 
to collect back from the owner. It further shields the p e r­
son from civil liability for reasonable conduct in entering 
onto another's property to aid the animal. The remaining 
q u e s t i o n  we have about the bill is w h e t h e r  the volunteer 
should be p r o t ected only w h e n  .^cting out of doors or whether 
it is your intent that the person should be shielded w h e n  
actually entering the dwelling of another to care for an 
a n i m a l .

It is certainly foreseeable that a starving animal could be 
locked in a dwelling and in n e e d  of immediate care. H o w­
ever, permi t t i n g  a citizen to ignore legal remedies and p e r­
haps b r e a k  into the dwelling m a y  be inviting litigation if
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not disaster. As a practical matter, the presence of a suf 
fering or poorly fed animal should provide, sufficient p r o b­
able cause to believe a crime is being committed to p ermit 
m a g i s t r a t e  to issue a search w a r rant for entry by the 
authorities. So unless there is something we've m i s s e d  
here, the limitation on entry prob ably should remain.

G W E :oj b 
J10/048
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