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Alaska House of Representatives

MEMORANDUM

To: Representative Mike Miller, Chairman
House Judiciary Committee

From: Representative Terry Martin

Date: Jam—.ry 31, 1986

Subject: H*
"An Act relating 1. the verification of residency of candidates
for certain public offices."

The Constitution of the State of Alaska, Article Il, Section 2, requires that

"a member of the legislature shall be a qualified voter who has been a resi-

dent
forat

of Alaska for at least three years and of the district from which elected
least one year, immediately preceding his filing for office." HB 26 is

necessary in order to give the Division of Elections (the agency which re-
ceives declarations of candidacy) the statutory authority to investigate a

decla

Unde
of re
lodge
certif
candi
Electi
candi

red candidate's eligibility to seek office.

r current law, no state agency is authorized to check a candidate's claim
sidency when a citizen of Alaska questions the matter. If a complaint is
d with the Division of Elections, the Division usually states that
ication is based only on the face value of the candidate's declaration of
dacy. Neither the Alaska Public Offices Commission nor the Division of
ons has authority to investigate further. The party quer* g the
date's filing must take the issue to court if the matter is to be pursued.

I refer you to the attached Memorandum from Rodger Pegues, Assistant

Attor
1980:

ney General, to Terry Miller, Lieutenant Governor, dated January 22,

As a general rule, you should accept filings which are valid on
their face, and it is neither your duty nor your function to ques-
tion their validity

The Election Code makes no provision for the election officials
to reject an application which is valid on its face and timely
filed



On page 2 of that same memorandum, paragraph 2, Mr. Pegues goes on to say
that, even if a candidate states that he is not sure he does meet residency
requirements, but later "repudiates" that statement, the Division of Elections
has no authority to question residency, because an admission of disqualifica-
tion could be "dead wrong", and because "proof of residence consists of both
objective facts and subjective feelings" (page 2, paragraph 1). In fact, the
last sentence of page 2 states:

And, indeed, if they (election officials] are convinced at the outset
that a candidate's admission of disqualification is in error, they can
and should disregard it and accept a timely and properly filed
declaration of candidacy from the candidate.

So in the same paragraph, the Attorney General states that Division of
Elections has no duty to question or determine residency, ye” the Division
can and should make a determination of residency if it thinks a candidate is
mistaken in admitting disqualification.

The Division of Elections has suggested that the Alaska Public Offices
Commission already has investigative powers, and so this function should lie
with APOC. However, AS 15.13.030(8), which does give APOC investigative
powers, limits thee powers to AS 15.13, AS 24.45 or AS 39.50. None of
these chapters covers a candidate's declaration of candidacy.

I cannot find any agency which has specific or implied authority to investi-
gate a candidate's residency. This is inconsistent with state policy in other
residency-based programs, such as the permanent fund dividend distribution.
If a permanent fund applicant does not appear to meet residency require-
ments, the state not only has the authority, but has an obligation to question
the applicant's legal residence. If we can question every permanent fund
applicant, every longevity bonus recipient, every student loan applicant to
determine legal Alaskan residency, then surely we should empower our
election officials to determine whether a candidate meets the Constitutional
residency requirements to run for office.

Your careful consideration of this legislation and its passage will be a great
step toward protecting the voter in choosing a candidate who has fulfilled the
legal requirements of residency for elective office.



EXHIBIT A
C C

OFFICE OF THE LIEUTENANT GOVERNOR

Rod Peguea January 18, 1980
Assistant A tomey General
Dept, of JLa /

Tarry Millt~ Constitutional Residency
Lieutenant®1Governor Requirements for Filing
| for Office

Rod, as .you already know, my office has had many requests
for the necessary forms r>r filing for office for the 1980

elections. Along with 1 ase requests have been several
guestions regarding the residency requirements outlined 1in
the State Constitution. For example, one gentleman has

lived in California since 1977; however, he has maintained a
permanent residence address in Alaska and has voted by
absentee ballot. According to the constitution, he qualifies
as being a resident of the state for three years and a
resident of the district for one year although in reality he
no longer lives here.

I am requesting an opinion from the Department of Law on the
residency requirement, what my position iIs in accepting an
individual®s declaration base on these requirements, and
what the appropriate response may be to individuals in this
situation.

I would appreciate your prompt attention to this matter.

Thanks J
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Lieutenant Governor
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fron AVRUM M. GROSS SUBJECT- Constitutional resi—
ATTORNEY GENERAL dency requirements
for- elective state
By: office
Rodger W. P
Assistant Atto eneral

You have asked what you, as Lieutenant Governor mm
and the state"™s chief election officer, should do with re—
spect to the application of the constitution."s residency re—
guirements to those who file for elective state office.

As a general rule, you should accept filings which
are valid on their face, and it is neither your duty nor
your function to question their validity.

Under the Alaska Constitution, one who files for
elective public office must have been a resident of the State
(and, for legislators, of the election district) for a pre—
scribed. period. */ A candidate®"s eligibility for filing 1is
determined "immediately preceding his filing for office."
Alaska Const., art. 1lI, 82, art. 1IIl, 82. The requisite
information is entered on the declaration of candidacy which
is filed by the candidate. AS 15.25.030(8).

The Election Code makes no provision for the elec—
tion officials to reject an application which 1is valid on
its face and timely filed. Under AS 15.25.040, an untimely
filed declaration of candidacy clearly must be rejected.
But there 1is no similar provision for rejecting a declaration
which substantially complies with the prescribed require—
ments for filing for office. With respect to residency,
those requirements are that, in substance, the candidate
states that he meets "the specific residency requirements of
the office for which he is a candidate.”™ AS 15.25.030(8).
Given substantial compliance by the candidate, his name must

*/ For the legislature, three years 1in the State and one 1in
the district is required. Alaska Const., art. IlI, 2. For

egovernor and lieutenant governor, seven years 1in the State
is required. Alaska Const., art. 1IIl, &2, 7. \

EXHIBIT A
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Honorable Terry Miller
January 22, 1980
Page #2

be placed on the ballot. AS 15.25.060

For the most part, the Alaska Election Code, Ilike
many others, depends upon the adversarial nature of the elec—
tion process for enforcement. The law reasonably assumes
that a candidate®"s opponents will be the first to raise com—
plaints against any false or fraudulent filing. Residence
(domicile) 1is an elusive legal concept.” Proof of residence
consists of both objective facts and subjective feelings.* “A
determination requires a full blown hearing and an indepen—
dent, nonpartisan decision maker. The Election Code quite
wisely does not provide for the election officials to make
such determinations.

Of course, if a declared or would-be candidate
states to the election officials that in his own mind he does
not believe he is a resident of the state or of the election
district or that he believes that he no longer meets the con—
stitution™s residency requirements, then the officials -- on
the basis of that admission -- may reject a declaration of
candidacy from that person unless it is preceded or accom—
panied by a withdrawal or repudiation of the admission of
disqualification. While election officials have no duty to
guestion or determine residency, they are not compelled to
ignore admissions of disqualification. However, whether one
is qualified or not is a legal question and an admission of
disqualification could be dead wrong. Therefore, the elec—
tion officials must honor any subsequent withdrawal or re—
pudiation of such an admission. And, indeed, 1if they are
convinced at the outset that a candidate®s admission of dis-

equalification 1is in error, they can and should disregard it
and accept a timely and properly filed declaration of candi—
dacy from the candidate.

RWP/pJg
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OFFICEOF THEATTORNEY GENERAL PHONE: 1907) 4 & X &

July 8, 1982

The Honorable Terry Martin

3960 Reka Drive-B6 om
Anchorage, Alaska 59504 . -
Kfi* candldaC7

Dear Representative Martin:

In a letter dated June 24, 1982 (received 1in this
office on June 28, 1982), you requested that we revieT“cer—
tain aspects of candidacy for che
office of Representative from Election District 13, Seat B.
Although you poBe a number of specific questions, you appear
to have two primary concerns: (1) war fIBBNnEESSKV a resi—
dent of Election District 13 for orn: year, as required by
Article XI, Section 2 of the Alaska Constitution, at the time
she refiled her declaration of candidacy on June 1, 1982; and
(2) because Bhe was not properly a candidate before June 1,
1982, having not been a resident for a full year 1in Election
District 13, must her campaign committee (or, 1in the alterna—
tive, contributors to that committee) repay to the Btate any
campaign contribution refunds under AS .43.20.013(a)~?

In brief, the Attorney General = office cannot make
the residency determination, you denire. We are the attorney
for the Division of Elections, and as such have no greater
jpowera*than® *tra”division poaaeRaea to ?make such inquiries.
An you note in your letter, the division cannot go beyond the
statements in the declaration of candidacy, IfT you have a
disagreement with the statements in that declaration of can—
didacy, one remedy which you may pursue is to file a lawsuit
in the Superior Court.. The answer to your question regarding
repayment to the state for refunds given to campaign contrib—
utors is not as clear. However, on the basis of our research
atld consideration of the facts presented, we believe it is

cztremely unlikelyethat a court would require contributors to
repay tne refunds, and even more unlikely that the court

would require the campaign committee to do so. A more de—
tailed analysis of these issues follows.
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Alaska House of Representatives

MEMORANDUM

To: Representative Katie Hurley, Chairman
House State Affairs Committee

From: Representative Terry Martin

Date: April 23, 1985

Subject: HB 26
"An Act relating 10 the verification of residency of candidates
for certain public offices.”

The Constitution of the State of Alaska, Article Il, Section 2, requires that

"a member of the legislature shall be a qualified voter who has been a resi-
dent of Alaska for at least three years and of the district from which elected
for at least one year, immediately preceding his filing for office,” HB 26 is
necessary in order to give the Division of Elections (the agency which re-
ceives declarations of candidacy) the statutory authority to investigate a
declared candidate's eligibility to seek office.

Under current law, no state agency is authorized to check a candidate's claim
of residency when a citiien of Alaska questions the matter. If a complaint is
lodged with the Division r: Elections, the Division usually states that
certification is only based on the face value of the candidate's declaration of
candidacy. Neither the Alaska Public Office; Commission nor the Division of
Elections has authority to investigate further. The party questioning the
candidate's filing must take the issue to court if the matter is to be pursued.

I refer you to the attached Memorandum from Rodger Pegues, Assistant
Attorney General, to Terry Miller, Lieutenant Governor, dated January 22,
1980:

As a general rule, you should accept filings which are valid on
their face, and it is neither your duty nor your function to ques-
tion their validity



The Election Code makes no provision for the election officials
to reject an application which is valid on its face and timely
filed

On page 2 of that same memorandum, paragraph 2, Mr. Pegues goes on to say
that, even if a candidate states that he is not sure he does meet residency
requirements, but later "repudiates" that statement, the Division of Elections
has no authority to question residency, because an admission of disqualifica-
tion could be "dead wrong", an oecause "proof of residence consists of both
objective facts and subjective tidings"™ (page 2, paragraph 1). In fact, the
last sentence of page 2 states:

And, indeed, if they [election officials] are convinced at the outset
that a candidate's admission of disqualification is in error, they can
*nd should disregard it and accept a timely and properly filed
declaration of candidacy from the candidate.

So in the same paragraph, the Attorney General states that Division of
Elections has no duty to question or determine residency, yet the Division
can and should make a determination of residency if it thinks a candidate is
mistaken in admitting disqualification.

The Division of Elections has suggested that the Alaska Public Offices
Commission already has investigative powers, and so this function should lie
with APOC. However, AS 15.13.030(8), which does give APOC investigative
powers, limits those powers to AS 15.13, AS 24.45 or AS 39.50. None of
the.c chapters covers a candidate's declaration of candidacy.

I cannot find any agency which has specific or implied authority to investi-
gate a candidate's residency. This is inconsistent with state policy in other
residency-based programs, such as the permanent fund dividend distribution.
If a permanent fund applicant does not appear to meet residency require-
ments, the state not only has the authority, but has an obligation to question
the applicant's legal residence. If we can question ever'/ permanent fund
applicant, every longevity bonus recipient, every student loan applicant to
determine legal Alaskan residency, then surely we should empower our
election officials to determine whether a candidate meets the Constitutional
residency requirements to run for office.

Your careful consideration of this legislation and its passage will be a great
step toward protecting the voter in choosing a candidate who has fulfilled the
legal requirements of residency for elective office.



EXHIBIT A -

OFFICE OF THE LIEUTENANT GOVERNOR

Rod Pegues [ | January 18, 1930
Assistant Attorney General
DeDta of !lLa

Tarry Mille Constitutional Residency
Lieutenant-* Governor Requirements for Filing
111 for Office
o

Rod, as%%ou already know, my office has had many requests-
for the necessary ”“orms for filing for office for the 1980
elections. Along .aith these requests have bean several
questions regarding the residency requirements outlined in
the State Constitution. For example, one gentleman has
lived in California since 1977; however, he ha3 maintained a
permanent residence address in Alaska and has voted by
absentee ballot. According to the constitution, he qualifies
as being a resident of the 3tate for three year3 and a
resident of the district for one year although in reality he
no longer lives here.

I am requesting an opinion from the Department of Law on the
residency requirement, what my position is in accepting an
individual®s declaration base on these requirements, and
what the appropriate response may be to individuals in this
situation.

I would appreciate your prompt attention to this matter.

ThanksJ
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EXHIBIT A

TELEPHONE NO. - < % # £

AVRUM M. GROSS SUBJECT: Constitutional resi—
ATTORNEY GENERAL dency requirements
for- elective state
By: office
Rodger W. P
Assistant Atto eneral

You have asked what you, as Lieutenant Governor
and the state"s chief election officer, should do with re—
spect to the application of the constitution.ls residency re —
quirements to those who file for elective state office.

As a general rule, you should accept filings which
are valid on their face, and it is neither your duty nor
your functi.on ~o question their validity.

Under the Alaska Constitution, one who files . _,r
elective public office must have been a resident of the State
(and, for legislators, of the election district) for a pre—
scribed period. */ A candidate"s eligibility for filing Iis
determined "immediately preceding his Tfiling for office."
Alaska Const., art. Il, &2, art. IlIl, 2. The requisite
information is entered on the declaration of candidacy which
is filed by the candidate. AS 15.25.030(8).

- t

The Election .Code makes no provision for the elec—
tion officials to reject an application which is valid on
its face and timely filed. Under AS 15.25.040, an untimely
filed declaration of candidacy clearly must be rejected.

But there is no similar pxrvis®on for rejecting a declaration
which substantially complies wick the prescribed require—
ments for filing for office. With respect to resideficy,
those requirements are that, in substance, the candidate
states that he meets "the specific residency reauirements of
the office for which he is a candidate.™ AS 15 .*25.030 (8).
Given substantial compliance by the candidate, his name must

*/ For the legislature, three years in the State and one in
the district is required. Alaska Const., art. 1lI, 82. For
governor and lieutenant governor, seven years in the State
is required. Alaska Const., art. 11lI, 82, 7.



EXHIBIT A - 3

Honorable Terry Miller
January 22. 1980
Page #2

be placed on Che bailor. AS 15.25.060.

For the most part, the Alaska Election Code, like
many others, depends upon the adversarial nature of the elec—
tion process for enforcement. The law reasonably assumes
that a candidate™s opponents will be the first to raise com—
plaints against any false or fraudulent filing. Residence
(domicile) 1is an elusive legal concept. Proof of residence
consists of both objective facts and subjective feelings.” &
determination requires a full blown hearing and an ind” <"en-
dent, nonpartisan decision maker. The Election Code qu_ce
wisely does not provide for the election officials to make
such determinations.

Of course, if a declared or would-be candidate
states to the election officials that in his own mind he does
not believe he is a resident of the state or of the election
district or chat he believes that he no longer meets the con—
stitution®™ s residency requirements, then the officials -- on
the basis of that admission -- may reject a declaration of
candidacy from that person unless it is preceded or accom—
panied by a withdrawal or repudiation of the admission of
disqualification. While election officials have no duty to
question or determine residency, they are not compelled to
ignore admissions of disquallfication. However, whether one
is qualifi*d or not is a legal question and an admission of
disqualification could be dead wrong. Therefore, the elec—
tion officials must honor any subsequent withdrawal or re—
pudiation of such an admission. And, 1indeed, 1if they are
convinced at the outset that a candidate®s admission of dis-

equalification is in error, they can and should disregard it
and accept a timely and properly filed declaration of candi—
dacy from the candidate.

RWP/pjg
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DEPARTMENT OF LAW
JUNEAU.ALASKA

OFFICE OF THEATTORNEY GENERAL FWE: PV ARS&a

July 8, 1982

The Honorable Terry Martin.*
3960 Reka Drive-B6
Anchorage, Alaska 99504

Se - Ou~rfil~rsSoz"al candldac?

Dear Representative Martini

In a letter dated June 24, 1982 (received in this
office on June 28, 1982), you requested that we review cer—
tain aspects of fIBHHHHSBHBNnSBHHSSr s candidacy for the
office of Representative from Election District 13, Seat B.
Although you pose a number of specific questions, you appear
to have two primary concerns: (1) was S BMOni1i1 a resi—
dent of Election District 13 for one year, as required by
Article 11, Section 2 of the Alaska Constitution, at the time
she refiled her declaration of candidacy on June 1, 1982; and
(2.) because she was not properly a earlidate before June 1,
1982, having not been a resident for a full year in Election
District 13, must her campaign committee "or, in the alterna—
tive, contributors to that committee) repay to the state any
cunpaign. contribution refunds under*AS 43.20.013(a)?

In brief, the Attorney General's office cannot make !

the residency determination you denire. We are the attorney
for «tho- Division of Elections, and as such have no greater.

;powera(=sthan~.vth~a-"division poaaanff'en to ‘malep-*««r.h TnqirirW .

As you note in your letter, the-division cannot go beyond the
statementd in ‘the det'1aratioh dFf candrdacy- W% you ‘have a
disagreement with the statements in that declaration of can—
didacy, one remedy which you may pursue ia to fTile a lawsuit
.n the.Superior Court.. The answer to your question regarding
repayment to the state for refunds given to campaign contrib—
utors is not aa clear. However, on the basis of our research
and consideration of the facts presented, we believe it ia

cztrcmcly unlikely®that a court would require contributors to
repay the refunds, and even more unlikely that the court

would require the campaign committee to do so. A more de—
tailed analysis of these issues follows.
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(907) 463-4433/4330

2201 ROOSEVELT DRIVE
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MEMBER
HOUSE RESOURCES COMMITTEE
MEMBER
HOUSE STATE AFFAIRS COMMITTEE

JReprssEniatitre "Rogcr Jenkins

DISTRICT 11
April 22, 1985
MEMORANDUM
TO : Representative Katie Hurley, Chairman, State Affairs
Representative Mike Navarre, Vice Chairman
Representative Bette Cato
Representative Virginia Collins
Representative Red Boucher
Representative M. M. Miller
FROM > Representative Roger Jenki
SUBJECT: HB 26 - Verification of Residency of Candidates for Certain

Public Offices

Under current law no state agency is authorized to check a cand:" dtes"s
eligibility to seek office. The Constitution of the State of Ala.Va
clearly lists the requirement.* that a person must meet in order to be a
member of the legislature. However, it does not address who will verify the
statements made by a candidate on the filing affidavit upon filing for
office and before certification for the election ballot.

This problem has never been addressee by the legislature although the
courts have time and time again said the legislature must define residency
and determine who will check the information provided by candidates.

Please note the attached memorandums which outline the problems and
opinions expressed in January, 1980.

I am aware that the question of residency does not come up in small
communities where the general population is much more aware of a person’s
resident status but it is a problem in Anchorage. This is an area of
election law that has been abused on at le..st 5 different occasions that
may have altered the outcome of an election.

The first instance of problem with residency that I am aware of occurred in
the 1970 election. |1 believe the time has come for the legislature to
address this issue and provide the necessary guidance to potential
candidates.

sla
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Introduced: 1/14/85
Referred: State Affairs and
Judiciary

IN THE HOUSE BY MARTIN AND JENKINS
HOUSE BILL NO. 26
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the verification of residency of
candidates for certain public offices."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.25 is amended by adding a new section to read:
Sec. 15.25.031. VERIFICATION OF RESIDENCY OF CANDIDATE. (a)
The director shall verify that each candidate who files a declaration
of candidacy under AS 15.25.030 meets the specific residency require-
ments for the office for which the declaration is filed.
(b) The director shall adoptregulations establishing procedures
for the verification of residency under this section.
* Sec. 2. AS 15.25 is amended by adding a new section to read:
Sec. 15.25.181. VERIFICATION OF RESIDENCY OF CANDIDATE. (a)
The director shall verify that each candidate who files a petition for
nomination under AS 15.25.180 meets the specific residency require-
ments for the office for which the petition 13 filed.
(b) The director shall adoot regulations that establish the

procedures for the verification of residency.

-1- HB 26



OFFICE OF THE LIEUTENANT GOVERNOR

-
Rod Peguea =« | January 18, 1980
AssistE pmey General
Dept, c |

>)/
Tarry Miil" T v Constitutional Residency
Lieutenant-" Governor Requirements for Filing

for Office

Rod, as .you already know, my office has had many requs3t3-
for the necessary fom3 for filing for office for the 1980

elections. Along with these requests have been several
guestions regarding the residency requirements outlined 1in
the State Constitution. For example, one gentleman has

lived in California since 1977; however, he has maintained a
permanent residence address in Alaska and has voted by
absentee ballot. According to the constitution, he qualifies
as being a resident of the state for three year3 and a
resident of the district for one year although In reality he
no longer lives here.

I am requesting an opinion from the Department of Law on the
residency requirement, what my position is in accepting an
individual®s declaration base on these requirements, and
what the appropriate response may be to individuals in this
situation.

I would appreciate your prompt attention to this matter.

Thanks. "
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Honorable Terry Miller OATE January 980-" <
Lieutenant Governor
MENG).66-412-807
TELEPHONE no.
AVRUM M. GROSS SUBJECT- Constitutional resi—
ATTORNEY GENERAL dency requirements
for elective state

office
Rodger W.

Assistant AttornE?yH?eneral

You have asked what you, as Lieutenant Governor
and the state"s chief election officer, should do with re—
spect to the application of the constitution®s residency re—
quirements to those who file for elective state office.

As a general rule, you should accept filings which
are valid on their face, and it is neither your duty nor
your function to question their validity.

Under the Alaska Constitution, one who files for
elective public office must have been a resident of the State
(and, fcr legislators, of the election district) for a pre—
scribed period. */ A candidate®s eligibility for filing Iis
determined "immeciately preceding his filing for office."
Alaska Const., art. 11, 82, art. 111, 82. The requisite
information is entered on the declaration of candidacy which
is filed by the candidate. AS 15.25.030(8).

The Election .Code makes no provision for the elec—
tion officials to reject an application which is valid on
its face and timely filed. Under AS 15.25.040, an untimely
filed declaration of candidacy clearly must be rejected.
But there 1is no similar provision for rejecting a declaration
which substantially complies with the prescribed require—
ments for filing for office. With respect to residency,
those requirements are that, 1in substance, "he candidate
states that he meets "the specific resident requirements of
the office for which he is a candidate.” Amm15.25.030(8).
Given substantial compliance by the candidate, his nat.ie must

*/ For the legislature, three years in the State and one 1in
the district is required. Alaska Const., art:. IlI, &2. For

“governor and lieutenant governor, seven years: in the State

is required. Alaska Const., art. 111, &8 2, 7.

eg::3it a



Honorable Terry Miller
January 22, 1980
Page #2

be placed on the ballot. AS 15.25.060.

For the most part, the Alaska Election Code, like
many others, depends upon the adversarial nature of the elec—
tion process for enforcement. The law reasonably assumes
that a candidate®s opponents will be the first to raise com—
plaints against any false or fraudulent filing. Residence
(domicile) 1is an elusive legal concept.* Proof of residence
consists of both objective facts and subjective feelings.® "A
determination requires a full blown hearing and an indepen—
dent, nonpartisan decision maker. The Election Code quite
wisely does not provide for the election officials to make
such determinations.

Of course, if a declared or would-be candidat,*
states to the election officials that in his own mind he does
not believe he is a resident of the state or of the election
district or that he believes that he no longer meets the con—
stitution®s residency requirements,-then the officials -- on
the basis of that admission -- may reject a declaration of
candidacy from trat person unless it is preceded or accom—
panied by a withdrawal or repudiation of the admission of
disqualification. While election officials have no duty to
question or determine residency, they are not compelled to
ignore admissions of disqualification. However, whether one
is qualified or not is a legal question and =zl admission of
disqualification could be dead wrong. Therefore, the elec—
tion officials must honor any subsequent withdrawal or re—
pudiation of such an admission. And, indeed, if they are
convinced at the outset that a candidate®s admission of dis—
gqualification 1is in error, they can and should disregard it
and accept a timely and properly filed declaration of candi—
dacy from the candidate.

RWP/pjg
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MEMORANDUM
To: Senator Vic Fischer, Chairman

ueuate State Affairs Committee
From: Representative, Terry Martin
Date: February 3, 1984
Subject: HB 29

UAn Act relating to the verification cf residency of candidates for
certain public offices.”

The Constitution of the State of Alaska, Article 11, Section 2, requires that,
"a member of the legislature shall be a qualified voter who has been a resi—
dent of Alaska for at least three years and of the district from which elected
for at least one year, immediately preceding his filing for office.” HB 29 is.
necessary 1in order to give the Division of Elections statutory authority to
investigate a declared candidate®s eligibility to seek office.

Under current law, no state agency is authorized to check a candidate®s claims
of residency when a citizen cf Alaska questions the matter. If a complaint is
lodged with the Division, the Division asks the candidate to verify the
statements made at the time of filing for office. |If the candidate says that
the the statements made are true, then neither the Alaska Public Offices
Commission nor the Division of Elections has authority to investigate further,
The party questioning the candidate®s filing must take the issue to court if
the matter 1is to be pursued. I refer you to the attached Memorandum from
Rodger Pegues, Assistant Attorney General, to Terry Miller, Lieutenant
Governor, dated January 22, 1980:

"As a general rule, you should accept filings which are valid on
their face, and it is neither your duty nor your function to ques—
tion their validity.

...The Election Code makes no provision for the election officials
to reject an application which is valid on its face and timely
filed. ...

On page 2 of that same memorandum, paragraph 2, Mr. Pegues goes ot: to say
that, even if a candidate states that he is not sure he does meet residency
requirements, but later "repudiates” that statement, the Division of Elections
has no authority to question residency, because an admission of disqualifica—
tion could be "dead wrong"™, and because "proof of residence consists of both
objective facts and subjective feelings" (paga 2, para. 1).



This is inconsistent with state policy in other residency-based programs, such
as the permanent fund dividend distribution. If a permanent fund applicant
does not appear to meet residency requirements, the state aot only has the
authority, but has an obligation to question the applicant™s legal residence.
Tf we can question every permanent fund applicant®s right to a permanent fund
dividend based on that applicant®s legal Alaskan residency, then we surely
should enable our election officials to determine whether a candidate meets
the Constitutional residency requirements to run for office.

Your careful consideration of this legislation is greatly appreciated. Please
contact me if 1 can offer any assistance to you with regard to HB 29. It is
most important to expedite hearing on this bill so that implementation can be
assured before the upcoming election.



DIVISION OF ELECTIONS
POUCH AF
JUNEAU. ALASKA 99811-9974

OFFICE OF THE GOVEIitfOR

PHONE: (907) 586-6181

POSITION PAPER
HB 26

Prepared by
Division of Elections
April 23, 1985

The Division of Elections has reviewed House Bill 26, and
raises certain concerns for consideration by the committee 1in
its deliberations. The division offers no opinion as to the
circumstances or specific concerns which prompted the
introduction, of this bill, however, poses its concerns on the
basis of critically important legal and philosophic 1issues.

Our first concern 1is that this bill offers no guidelines as
to what would constitute adequate "verification"™ of

residency. The state®"s experience with the residency 1issue
has left us with definitions as nebulous and vague as "intent
to return”. Because of the legal uoroplexities of the resi—

dency question, it does not lend itseif to resolution through
rote application of uniform rules implemented through regu-—
lation, as this bill proposes. We could anticipate that
virtually any determination made by the division would be

open to legal challenge, especially where individuals were
denied access to the ballot on the basis of such a determina—

tion.

Our major concern regarding this bill is rooted in a
critically important philosophic point. Under our current
structure, the Division of Elections serves strictly as an
administering agency responsible for the conduct of the
election itself. In that role, the division remains totally
impartial with no discretionary influence as to any
candidate®s access to the ballot, or the final outcome of the

election. We believe that our impartiality is crucial to the
conduct of fair and open elections, and critical in
maintaining public confidence in the election process. We

feel this bill would erode that confidence by jeopardizing
the integrity of our neutral status.

Under the current procedures, the division accepts the sworn
affidavit of tne candidate on its face value. Because of the
adversarial nature of the campaign process, any claims made
by one candidate are occasionally challenged by an opposing



candidate. Under Title 15 candidates or 10 qualified voters
may contest the nomination or election of a person on various
grounds, 1including issues of their qualification.

AS 15.20,550 places the jurisdiction for such contests with
the superior court. While these challenges usually occur
following certification, there is nothing to preempt a
candidate from filing a declaratory action with the court
prior to the election.

Because of the legal complexities of the residency 1issue, the
courts are better able to interpret the validity of a
candidate®s residency claim on a case by case basis.

We believe that the authority given tc the division under the
provisions of this bill are misplaced. The division must be
left free to fulfill the responsibility with which we are
charged; that is, the impartial administration of the
election process. We would hope that the committee places
equal value to our neutrality in the performance of this
critical function.

Sandra J ./.Stout, Director
Division f Elections
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Fiscal Note Detail

House Bill

26

The accompanying fiscal note for House Bill 26 includes costs for staffing

which would be required to create an
The staffing anticipated

Elections.

In addition,

MAJOR ELECTION YEARS

1

Travel

Full Time Investigator
Range 18

Temporary Investigator,
Range 16, Juneau

Temporary Investigator,
Range 16, Anchorage

Temporary Investigator,
Range 16, Fairbanks

Temporary Investigator,
Range 16, Nome

$80 per diem x 2 days.

INTERIM YEARS

1

Travel

Full Time Investigator
Range 18

Temporary Investigator,
Range 16, Juneau

Temporary Investigator,
Range 16, Fairbanks

Temporary Investigator,
Range 16, Nome

$80 per diem x 2 days.

investigative arm for che Division of
is described as follows:

6 months

6 months

6 months

6 months

is calculated at 10 trips per person @ $500 ea, plus

6 months

6 months

6 months

is calculated at 6 trips per person @ $500 ea. plus

the Department of Law informs us that there would be extensive
legal fees anticipated to be charged back to the division based on challenges
to our determinations as to residency qualifications.
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HOUSE BILL 26
Amended Fiscal Note

Division of Elections

This fiscal note has been amended to reflect reduced costs
based on the restricted level of responsibility as described
in the letter of intent which accompanies this bill.

Because the realm of responsibility is to be restricted to
those levels of verification which car be handled through
normal administrative channels, the division has anticipated
that this function can be handled by one seasonal Range 13
assistant. During fiscal years covering major election
cycles this individual would be utilized over a 6 month
period. During even fiscal years these services would be
covered for a 3 month period.

Other costs included in FY87 1include costs of reprinting
"Running for Office™ books to include new residency
verification requirements and procedures, as well as new
filing forms which include revised residency data. During
the first year 1in which the new procedures would be
implemented an allowance is made for advertising the
regulatory changes statewide.

This fiscal note does not cover legal costs charged back to
the division to cover legal review and representation which
the Department of Law anticipates will be necessary as
candidates challenge the determinations made by the division
on the basis of the verification process mandated bv this
bill.
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The Division of Elections has reviewed House Bill 26, and
raises certain concerns for consideration by the committee 1in
its deliberations. The division offers no opinion as to the
circumstances or specific concerns which prompted the
introduction of this bill, however, poses 1its concerns on the
basis of critically important legal and philosophic issues.

Our first concern 1is that this bill offers nc guidelines as
to what would constitute adequate "verification™ of

residency. The state®s experience with the residency 1issue
has left us with definitions as nebulous and vague as "intent
to return®. Because of the legal complexities of the resi—

dency question, it does not lend itself to resolution through
rote application of uniform rules implemented through regu—
lation, as this bill proposes. We could anticipate that
virtually any determination made by the division would be

open to legal challenge, especially where individuals were
denied access to the ballot on the basis of <;uch a determina—
tion.

Our major concern regarding this bill is rooted in a
critically important philosophic point. Under our current
structure”™, the Division of Elections serves strictly as an
administering agency responsible for the conduct of the
election itself. In that role, the division remains totally
impartial with no discretionary influence as to any
candidate®s access to the ballot, or the final outcome of the

election. We believe that our impartiality is crucial to the
conduct of fair and open elections, and critical 1in
maintaining public confidence 1in the election process. We

feel this bill would erode that confidence by jeopardizing
the integrity of our neutral status.

Under the current procedures, the division accepts the sworn
affidavit of the candidate on its face value. Because of the
adversarial nature of the campaign process, any claims made
by one candidate are occasionally challenged by an opposing



candidate. Under Title 13 candidates or 10 qualified voters
may contest the nomination or election of a person on various
grounds, 1including issues of their qualification.

AS 15.20.550 places the jurisdiction for such contests with
the superior court. While these challenges usually occur
following certification, there 1is nothing to preempt a
candidate from filing a declaratory action with the court
prior to the election.

Because of the legal complexities of the residency 1issue, the
courts are better able to interpret the validity of a
candidate™s residency claim on a case by case basis.

We believe that the authority given to the division under the
provisions of this bill are misplaced. The division must be
left free to fulfill the responsibility with which we are
charged; that 1is, the impartial administration of the
election process. We would hope that the committee places
equal value to our neutrality in the performance of this
critical function.

Sandra J.AStout, Director
Division”~of Elections
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Fiscal Note Detail

House Bill 26

The accompanying fiscal note for House Bill 26
which would be required to create an
The staffing anticipated

Elections.
MAJOR

1 Full Time
Range 18

1 Temporary
Range 16,

2 Temporary
Range 16,

1 Temporary
Range 16,

1 Temporary
Range 16,

Travel

ELECTION YEARS

Investigator
Investigator,
Juneau

Investigator,
Anchorage

Investigator,
Fairbanks

Investigator,
Nome

$80 per diem x 2 days.

INTERIM YEARS

1 Full Time
Range 18

1 Temporary
Range 16,

1 Temporary
Range 16,

1 Temporary

Range 16,

Travel

Investigator
Investigator,
Juneau

Investigator,
Fairbanks

Investigator,
Nome

$80 per diem x 2 days.

In addition,

includes costs for staffing

investigative arm for the Division of

is described as follows:

6 months

6 months

6 months

6 months

is calculated at 10 trips per perso* @ $500 ea.

6 months

6 months

6 months

is calculated at 6 trips per person @ $500 ea.

to our determinations as to residency qualifications.

plus

plus

the Department of Law Informs us that there would be extensive
legal fees anticipated to be charged back to the division based on challenges
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