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Dec ember 30, 1985

S e n a t o r  P a t r i c k  M. R o d e y ,
P o u c h  V ,
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  R o d e y :

T h a n k  y o u  -for y o u r  p r o m p t  a n s w e r  to m y  r e q u e s t  in 
s e e k i n g  b a c k g r o u n d  i n f o r m a t i o n  r e g a r d i n g  H o u s e  a n d  
S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t  # 8  r e g a r d i n g  t h e  
p r o p o s e d  r e v i s i o n  of A l a s k a  C o r p o r a t e  C o d e .  ,t/' 3 ' ■

M y  c h i l d r e n ,  w h o  a r e  g r o w n ,  h a v e  r e q u e s t e d  t h a t  I 
w r i t e  o n  t h e i r  b e h a l f  a l s o  in t h i s  l e t t e r  a n d  t h e  
p r e v i o u s  o n e  I m a i l e d  to y o u  in N o v e m b e r  r e g a r d i n g  
t h e s e  p r o p o s e d  r e v i s i o n s .  W e  a r e  s h a r e h o l d e r s  in 
t h e  S e a l a s k a  N a t i v e  C o r p o r a t i o n ,  a n d  h a d  h e a r d  t h a t  
t h e r e  w e r e  p r o p o s e d  b i l l s  in t h e  S t a t e  L e g i s l a t u r e  
w h i c h  w o u l d  a f f e c t  o u r  s i t u a t i o n  a s  s h a r e h o l d e r s .  
H e n c e ,  w e  h a v e  a n  e a r n e s t  i n t e r e s t  in t h e  s t a t u s  of 
t h e s e  b i l l s .

If y o u  w e r e  a s h a r e h o l d e r  in a N a t i v e  C o r p o r a t i o n ,  
s u c h  a s  o u r s ,  S e a l a s k a ,  a n d  h a d  w a i t e d  14 y e a r s  to 
r e c e i v e  s o m e  f o r m  o f  a p p r e c i a b l e  b e n e f i t  f r o m  t h e  
c o r p o r a t i o n ,  a n d  h a d  n o t  b e e n  s a t i s f i e d  to t h e  
p r e s e n t  t i m e ,  I a m  s u r e  y o u ,  a l s o ,  w o u l d  b e  
a p p r e h e n s i v e  a b o u t  w h a t  p r o p o s a l s  w e r e  b e i n g  m a d e  
w h i c h  w o u l d  a f f e c t  y o u r  f u t u r e .

Y o u  a r e  p r o b a b l y  a w a r e  t h a t  t h e  A F N  h a s  a l s o  b e e n  
l o b b y i n g  t h e  U . S .  C o n g r e s s  to p r o h i b i t  u s  
( s h a r e h o l d e r s )  f r o m  s e l l i n g  o u r  s t o c k  in 1 9 9 1  o n  
t h e  m a r k e t ,  b u t  w o u l d  h a v e  t o  s e l l  b a c k  to t h e  
c o r p o r a t i o n ,  at t h e  p r i c e  t h e y  d e t e r m i n e  w i t h  t h e  
s t o c k  b e i n g  d e v a l u e d  ( w i t h o u t  l a n d  v a l u e ) ,  w h i c h  
w o u l d  u l t i m a t e l y  l e a v e  t h e  s t o c k  v i r t u a l l y  
w o r t h l e s s .  T h e  c o r p o r a t e  e n t i t y  c o u l d  t h e n  
r e p u r c h a s e  o u r  s t o c k  c h e a p l y  f r o m  us, b u t  
p a r a d o x i c a l l y  c o u l d  r e c e i v e  g e n e r a t e d  i n c o m e  f r o m  
s t o c k  c o n t a i n i n g  t h e  l a n d  v a l u e .

In a d d i t i o n  to t h e  a b o v e  e f f o r t s  b y  o u r  t r u s t e d  
l e a d e r s ,  w e  n o w  h a v e  t h e i r  e f f o r t s  in l o b b y i n g  o u r  
S t a t e  g o v e r n m e n t  t o  a l l o w  p a s s a g e  of t h e s e  b i l l s  
w h i c h  a r e  h e a v i l y  p r o - m a n a g e m e n t ,  in m y  o p i n i o n .  I
h a v e  l i s t e d  on  t h e  a t t a c h e d  p a p e r s ,  m y  c o m m e n t s  
r e l a t i v e  t o  v a r i o u s  s e c t i o n s  a n d  l a n g u a g e  c o n t a i n e d  
in t h e s e  b i l l s .

W e  a l s o  a r e  c o n c e r n e d  t h a t  t h e  A F N  h a s  h a d  s o  m u c h  
i m p a c t  in s u p p o r t i n g  t h e s e  b i l l s ,  w h e n  t h i s  
o r g a n i z a t i o n  is n o t  a s h a r e h o l d e r  u n d e r  A N C S A  a n d



d o e s  n o t  o w n  a n y  s t o c k .  Is t h i s  a l e g a l  e n t i t y  in
r e p r e s e n t i n g  t h e  w i s h e s  of t h e  v a s t  m a j o r i t y  of
A l a s k a  N a t i v e  s h a r e h o l d e r s ?  T h e s e  p r o p o s a l s  to 
a m e n d  A l a s k a  C o r p o r a t e  C o d e  a r e  t o o  s e r i o u s  to  us, 
to b e  p a s s e d  w i t h o u t  c a r e f u l  a n d  c a u t i o u s  
d e l i b e r a t i o n  b y  y o u r  c o m m i t t e e .

W e  a p p r e c i a t e  y o u r  s e r i o u s  c o n c e r n s  a b o u t  t h e s e  
b i l l s ,  a n d  r e q u e s t  t h a t  y o u  a l s o  v i e w  t h e s e  
r e v i s i o n s  f r o m  t h e  s h a r e h o l d e r  p e r s p e c t i v e .  T h a n k
y o u  f o r  a l l o w i n g  u s  t o  e x p r e s s  o u r  o p i n i o n s ,  o n
b e h a l f  of m y  s o n ,  M i c h a e l  0. S m i t h ,  d a u g h t e r s ,  
D i a n a  L. S m i t h ,  S y l v i a  L y t h g o e  a n d  m y s e l f .

R e s p e c t f u l l y  Y o u r s ,

2 0 2 4  W a l d r o n  Dr. 
A n c h o r a g e ,  A l a s k a  9 9 5 0 7



S e n a t e  B i l l  No. 1 9 9 :  " A n  A c t  r e v i s i n g  t h e
c o r p o r a i i o n s  c o d e ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e . ”
H . B .  No. 2 4 6 :  I d e n t i c a l .

O n e  of  o u r  m a j o r  c o n c e r n s  r e g a r d i n g  t h e  a b o v e  
m e n t i o n e d  A c t  a n d  S . B .  1 9 9  a n d  H . B .  2 4 6  is t h a t  t h e  
A F N  o r g a n i z a t i o n  is l i s t e d  a s  o n e  of  t h e  p r i m e  
s u p p o r t e r s  o f  t h e s e  r e v i s i o n s  t o  t h e  A l a s k a  
C o r p o r a i t e  C o d e .  T h e  A F N  is n o t  r e c o g n i z e d  a s  a 
s h a r e h o l d e r  e n t i t y  u n d e r  A N C S A  a n d  d o e s  n o t  o w n  a n y  
s t o c k ,  s o  h o w  c a n  t h e  A F N  l e g a l l y  r e p r e s e n t  A l a s k a  
N a t i v e  C o r p o r a t i o n  s h a r e h o l d e r s  a n d  i m p a c t  
d e c i s i o n s  m a d e  b y  m e m b e r s  o f  o u r  S t a t e  g o v e r n m e n t ?  
T h i s  is a n  i m p o r t a n t  c o n s i d e r a t i o n  a n d  s h o u l d  b e  
d e l i b e r a t e d  c a u t i o u s l y .

S e c .  1 0 . 0 6 . 0 1 0
(6) l e n d  m o n e y  t .  i t s  e m p l o y e e s  a n d ,  if p r o p e r l y  
a p p r o v e ? d ,  t o  i t s  o f f i c e r s  a n d  d i r e c t o r s ,  a n d  
o t h e r w i s e  a s s i s t  i t s  e m p l o y e e s ,  o f f i c e r s  a n d  
d i r e c t o r s !

( C o m m e n t )  T h i s  s e e m s  t o  p l a c e  t h e  c o r p o r a t i o n  at 
t h e  b e c k  a n d  c a l l  of t h e  p e r s o n n e l  w i t h  s u p p o r t  of 
m o n e y  a n d  c o v e r s  t n e  p e r s o n n e l  in a n y  m a n n e r  of 
a s s i s t a n c e  w h a t s o e v e r  w i t h  s u c h  a b l a n k e t  s t a t e m e n t  
of s u p p o r t  w i t h  " o t h e r w i s e  a s s i s t  i t s  e m p l o y e e s ,  
e t c .  T h e  s h a r e h o l d e r s  at l a r g e  a r e  n o t  l i s t e d  a s  
r e c e i v i n g  t h i s  t y p e  of s u p p o r t  a n d  a r e  n o t  
i n c l u d e d .  T h i s  s t a t e m e n t  t o o  g e n e r o u s  f o r  t h e  
c o r p o r a t e  e m p l o y e e s  a n d  t h e  s h a r e h o l d e r s  at l a r g e  
w o u l d  b e  b e a r i n g  t h e  e x p e n s e  of s u c h  p o t e n t i a l  
g e n e r o s  i t y .

(15) p a y  p e n s i o n s  a n d  e s t a b l i s h  p e n s i o n  p l a n s ,  
p e n s i o n  t r u s t s ,  p r o f i t  s h a r i n g  p l a n s ,  s t o c k  b o n u s  
p l a n s  a n d  o t h e r  i n c e n t i v e  p l a n s  f o r  i t s  d i r e c t o r s ,  
o f f i c e r s ,  a n d  e m p l o y e e s ;

( C o m m e n t )  A g a i n ,  t h i s  is b i a s e d  t o w a r d s  t h e  
c o r p o r a t e  p e r s o n n e l ,  p a r t i c u l a r l y  w h e n  y o u  c o n s i d e r  
t h a t  t h e  c o r p o r a t i o n  c o u l d  l o a n  m o n e y  t o  i t s  
p e r s o n n e l ,  w h o  c o u l d  t h e n  p u r c h a s e  s t o c k  a l o n g  w i t h  
s h a r i n g  in t h e  p r o f i t s  of t h e  c o r p o r a t i o n s .  T h e n ;  
c o u l d  b e  c r e a t e d  a s i t u a t i o n  w h e r e  t h e  c o r p o r a t e  
p e r s o n n e l  c o u l d  f i n a l l y  o w n  t h e  c o r p o r a t i o n s  w i t h  
al l  t h i s  a s s i s t a n c e  in s e c u r i n g  t h e  s t o c k .  
D e f i n i t e l y  p r o - m a n a g e m e n t  at t h e  e x p e n s e  of t h e  
s h a r e h o l d e r  a t  l a r g e .



S e c .  1 0 . 0 6 . 4 3 3 .  A n n u a l  R e p o r t  t o  S h a r e h o l d e r s :  
C o n t e n t ;  F i n a n c i a l  S t a t e m e n t  on  R e q u e s t ,  (b) (1)"
a l l  t r a n s a c t i o n s ,  e x c l u d i n g  c o m p e n s a t i o n  of 
o f f i c e r s  a n d  d i r e c t o r s , "

( C o m m e n t )  W h y  is t h i s  n e c e s s a r y  t o  e x c l u d e  
i n f o r m a t i o n  r e g a r d i n g  c o m p e n s a t i o n  t o  o f f i c e r s  a n d  
d i r e c t o r s  f r o m  t h e  o w n e r s  of t h e  c o r p o r a t i o n s ,  t h e  
s h a r e h o l d e r s ?  S h o u l d  n o t  t h e  l a w  p r o t e c t  t h e  
r i g h t s  of  t h e  m a j o r i t y  a l s o ?  T h i s  i n f o r m a t i o n  
s h o u l d  n o t  b e  k e p t  s e c r e t  f r o m  t h e  s h a r e h o l d e r s  s o  
t h a t  t h e  c h e c k s  a n d  b a l a n c e s  w o u l d  b e  in pi a c e  t o  
p r o h i b i t  u n d u e  e x t r a v a g a n c e  o n  t h e  p a r t  of 
c o r p o r a t e  m a n a g e m e n t .  A g a i n ,  t h i s  c l a u s e  is 
p r o - m a n a g e m e n t  a t  t h e  e x p e n s e  o f  t h e  s h a r e h o l d e r .

S e c .  1 0 . 0 6 . 4 3 5 .  S h a r e h o l d e r s  D e r i v a t i v e  A c t i o n .

( C o m m e n t )  S i n c e  w e  a r e  n o t  c o r p o r a t e  a t t o r n e y s  a n d  
c a n n o t  i n t e r p r e t  t h e  l e g a l e s e  in t h i s  s e c t i o n ,  we, 
n e v e r t h e l e s s ,  g e t  a s e n s e  t h a t  a s h a r e h o l d e r  b e a r s  
t h e  h e a v i e s t  b u r d e n  in p r o v i n g  a w r o n g f u l  c a s e  
a g a i n s t  t h e  c o r p o r a t i o n  a n d  h a s  t o  i n i t i a l l y  p u t  up 
t h e  m o n e y  t o  s u e ,  a n d  c a n n o t  r e c e i v e  f i n a n c i a l  
s a t i s f a c t i o n .  If w e  a r e  i n t e r p r e t i n g  t h i s  
c o r r e c t l y ,  t h e n  a g a i n ,  w e  f e e l  t h i s  is d e c i d e d l y  
p r o - m a n a g e m e n t  a n d  o r p h a n s  t h e  s h a r e h o l d e r .  If w e  
a r e  w r o n g ,  t h e n  p l e a s e  a d v i s e .

A R T I C L E  7. A m e n d m e n t s  a n d  C h a n g e s .

( C o m m e n t s  S i n c e  o u r  n a t i v e  c o r p o r a t i o n s  h a v e  b e e n  
c r e a t e d  a n d  o r g a n i z e d  b y  t h e  U . S .  C o n g r e s s  w i t h  
e a c h  s h a r e h o l d e r  b e i n g  i s s u e d  1 0 0  s h a r e s  p r i o r  t o 
t h e  c u t - o f f  d a t e ,  t h i s  a b o v e  s e c t i o n  s e e m s  t o  a l l o w  
c o n s i d e r a b l e  l a t i t u d e  t o  t h e  c o r p o r a t e  m a n a g e m e n t  
in r e a r r a n g i n g  t h e  f r a m e w o r k  of t h e  n a t i v e  
c o r p o r a t i o n  a s  it n o w  s t a n d s .  S i n c e  o u r  n a t i v e  
c o r p o r a t i o n s  u t i l i z e  t h e  A l a s k a  C o r p o r a t e  C o d e  a s  
it w a s  w r i t t e n  a n d  l e g i s l a t e d ,  w e  f e e l  u n e a s y  in 
a l l o w i n g  o u r  c o r p o r a t e  l e a d e r s  t o  r e c l a s s i f y  o u r  
s h a r e s ,  c h a n g i n g  p r e f e r e n c e s ,  l i m i t a t i o n s ,  a n d  
r e l a t i v e  r i g h t s  of  t h e  s h a r e s ,  a n d  a l l o w i n g  
c o r p o r a t e  m a n a g e m e n t  to c a n c e l  d i v i d e n d s ,  e t c .  
A g a i n ,  p r o - m a n a g e r n e n t .

S e c .  1 0 . 0 6 . 5 7 6 .  R i g h t s  of D i s s e n t i n g  S h a r e h o l d e r s :  
P r o c e d u r e  t o  E n f o r c e  S h a r e h o l d e r s  R i g h t  to R e c e i v e  
P a y m e n t  f o r  S h a r e s .  W i t h d r a w a l  of D e m a n d .

(a) P a g e  93. L i n e  4. " . . . . . . . . . . . a n d  a d e m a n d  f o r
p a y m e n t  of t h e  f a i r  v a l u e  of t h e  s h a r e s ........." a n d



(e) P a g e  94. “U p o n  c o m p l e t i o n  of t h e  c o r p o r a t i o n  
a c t i o n ,  t h e  s h a r e h o l d e r  s h a l l  c e a s e  t o  h a v e  t h e  
r i g h t s  o f  a s h a r e h o l d e r  e x c e p t  t h e  r i g h t  t o  b e  p a i d  
t h e  f a i r  v a l u e  of t h e  s h a r e s  a s  to  w h i c h  t h e  
d i s s e n t e r s  r i g h t s  w e r e  p e r f e c t e d  u n d e r  t h i s  
c h a p t e r . “ a n d

P . 9 5  " ............ t h e  c o r p o r a t i o n  m a y  e l e c t  t o  p a y  t h e
s h a r e h o l d e r  t h e  f a i r  v a l u e  of t h e  s h a r e s  in c a s h  at 
t h e  v a l u e ,  a s  d e t e r m i n e d  b y  t h e  b o a r d . . .........".

( C o m m e n t )  T h e  t e r m  F A I R  V A L U E  f o r  p a y m e n t  of t h e  
s t a c k  b y  t h e  c o r p o r a t i o n  t o  t h e  d i s s e n t i n g  
s h a r e h o l d e r  is t o o  b r o a d  in i n t e r p r e t a t i o n .  T h i s  
t e r m  w e  f i n d  o b j e c t i o n a b l e ,  f o r  w e  b e l i e v e  t h a t  
s t o c k  t o  b e  f a i r  s h o u l d  h a v e  t h e  t e r m s  P A R  o r  
M A R K E T  v a l u e .  W h a t  is c o n s i d e r e d  f a i r  to  t h e  
c o r p o r a t e  l e a d e r s  w o u l d  n o t  b e  c o n s i d e r e d  f a i r  t o  
t h e  s h a r e h o l d e r ,  p a r t i c u l a r l y ,  w h e n  t h e  c o r p o r a t e  
l e a d e r s  h a v e  b e e n  p e t i t i o n i n g  U . S .  C o n g r e s s  t o  
d e v a l u e  o u r  s t o c k  b y  n o t  i n c l u d i n g  o u r  m a j o r  a s s e t ,  
o u r  l a n d .  T h i s  t e r m  of f a i r  v a l u e  w i t h  r e f e r e n c e  
to t h e  v a l u e  of o u r  s t o c k  h a s  b e e n  a s o u r c e  of 
c o n f l i c t  a l r e a d y  a n d  to  i n c l u d e  t h i s  l a n g u a g e  in 
t h i s  b i l l  is o b j e c t i o n a b 1 e t o  us.

S i n c e  w e  d o  n o t  h a v e  t h e  l e g a l  b a c k g r o u n d  t o  
p r o p e r l y  i n t e r p r e t  a r e a s  D f  t h e s e  a m e n d m e n t s  to 
A l a s k a  C o r p o r a t e  C o d e  a n d  h o w  t h e y  w o u l d  a f f e c t  t h e  
g e n e r a l  p o p u l a t i o n  of s h a r e h o l d e r s ,  t h e r e  a r e  
p r o b a b l y  s e c t i o n s  t h a t  n e e d  c a r e f u l  s c r u t i n y  a n d  
e v a l u a t i o n  b y  o t h e r s  k n o w l e d g e a b l e  in c o r p o r a t e  l a w  
f r o m  t h e  p e r s p e c t i v e  of t h e  s h a r e h o l d e r ,  a n d  n o t  
w h a t  h a s  a l r e a d y  b e e n  p r o m o t e d  t o  t h e  S t a t e  
L e g i s l a t i v e  C o m m i t t e e  f r o m  t h e  p e r s p e c t i v e  of t h e  
c o r p o r a t e  m a n a g e r s .

W e  u n d e r s t a n d  t h e  H o u s e  B i l l  9 2 4 6  is i d e n t i c a l  to  
t h i s  S . B .  19 9 ,  s o  w e  p e t i t i o n  t h a t  t h e  s a m e  
c o n s i d e r a t o n  of  o u r  v i e w s  a p p l y  t o  t h e  H o u s e  B i l l  
(1246 a s  it d o e s  t o  S e n a t e  B i l l  1(199.

Y o u r  e f f o r t s  to a d v o c a t e  t h e  s h a r e h o l d e r  
p e r s p e c t i v e  w i l l  p r o t e c t  t h e  m a j o r i t y  i n t e r e s t ,  f o r  
t h e r e  a r e  n j r e  s h a r e h o l d e r s  t h a n  c o r p o r a t e  
m a n a g e r s .  W e  a p p r e c i a t e  y o u r  e f f o r t s  o n  o u r  
b e h a l f .
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D e a r  R e p r e s e n t a t i v e  M i l ler:

I b r i e f l y  a t t e n d e d  the h e a r i n g s  w h i c h  w e r e  r e c e n t l y  
c o n d u c t e d  in A n c h o r a g e  o n  H . B .  2 4 6  p e r t a i n i n g  to r e v i s i o n s  of 
A l a s k a ' s  c o r p o r a t e  code. D u r i n g  the s h ort p e r i o d  of my a t t e n d a n c e ,  
I g a i n e d  the i m p r e s s i o n  that the C o m m i t t e e  m a y  be of the b e l i e f  that 
the N a t i v e  c o m m u n i t y  in A l a s k a  is in favor of H.B. 246.

I r e p r e s e n t  a fair n u m b e r  of N a t i v e  cl i e n t s ,  and I was 
not a w a r e  that they ev e n  k n e w  that a r e v i s i o n  of the c o r p o r a t e  code 
was b e i n g  c o n s i d e r e d ,  m u c h  less that they a g r e e d  w i t h  the s u b s t a n c e  
of the a m e n d m e n t s .  S i n c e  the hea r i n g ,  I h a v e  c o n t a c t e d  three of my 
c l i e n t s  and h a v e  d i s c o v e r e d  that m y  initial a s s u m p t i o n  was correct: 
n o n e  of them ev e n  k n e w  that the c o r p o r a t e  c o d e  r e v i s i o n  was being 
c o n s i d e r e d  by the l e g i s l a t u r e .  W h e n  I e x p l a i n e d  to th e m  the s u b­
sta n c e  o f  the p r o v i s i o n s  of § 10.0 6 . 4 8 8 ,  w h i c h  w o u l d  a b o l i s h  the
l i m i t a t i o n  of i i a b i l i t y  for t heir s u b s i d i a r y  c o r p o r a t i o n s  up to 
$ 2 , 5 0 0  p e r  c r e d i t o r ,  they u n i f o r m l y  told me th a t  they w e r e  a g a i n s t  
any such ch a n g e  in the law.

As y o u  are u n d o u b t e d l y  aware, m a n y  of  the N a t i v e  c o r p o r­
ati o n s  p o s s e s s  s u b s t a n t i a l  a s s e t s  in the f o r m  of ca s h  and land. You 
m a y  a l s o  be a w a r e  of the fact that one of th* c h i e f  c o n c e r n s  in the 
N a t i v e  communi r.y is to p r o t e c t  t heir ass >t base, p a r t i c u l a r l y  the 
land, f r o m  the th r e a t  of s e i z u r e  by third p a r t i e s .  One of the ways 
t h a t  t h e  c o r p o r a t i o n s  h a v e  s o u g h t  t o  a c c o m p l i s h  t h i s  is b y  the
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f o r m a t i o n  of s u b s i d i a r y  c o r p o r a t i o n s  to p e r f o r m  t h ei r a c t u a l  b u s i­
nes s  o p e r a t i o n s .  T h o s e  s u b s i d i a r y  c o r p o r a t i o n s  d r a w  th eir o f f i c e r s  
and d i r e c t o r s  fro m two source s:  from  a m o n g s t  the s h a r e h o l d e r s  of
the N a t i v e  c o r p o r a t i o n  and from t ho se  w i t h  so me  e x p e r i e n c e  in the 
s u b s i d i a r y ' s  f ie ld of  o p e r a t i o n .  F r e q u e n t l y ,  d i r e c t o r s  and o f f i c e r s  
of the s u b s i d i a r y  c o r p o r a t i o n s  are not m e m b e r s  of the p a r e n t  c o r­
p o r a t i o n ' s  m a n a g e m e n t ,  and do not r e c e i v e  s i g n i f i c a n t  su m s  of m o n e y  
for t h e i r  ser vi ce . T h e y  c o n s i d e r  t h ei r s e r v i c e  to be s o m e t h i n g  of a 
" p u b l i c  s e r v ic e"  th a t they  do for t he i r c o r p o r a t i o n  b e c a u s e  it will 
b e n e f i t  t hei r s h a r e h o l d e r s .  If th e y c ou ld  be he l d p e r s o n a l l y  liable 
for u n d e r t a k i n g  this ac t i v i t y ,  the y m i g h t  not be w i l l i n g  to serve. 
S i m i l a r l y ,  p e r s o n s  with  e x p e r t i s e  in a r e a s  of b u s i n e s s  in w h i c h  
N a t i v e  c o r p o r a t i o n s  w i s h  to o p e ra te , w h o  m i g h t  o t h e r w i s e  a g r e e  to 
ser ve  on the b o a r d s  of th es e s u b s i d i a r i e s ,  m a y  not be w i l l i n g  to do 
s o  if t h e y  w e r e  e x p o s e d  to p e r s o n a l  l i a b i l i t y  b e c a u s e  o f  t h e i r  
s e r v i c e  on the b o ar d of such  a s u b s i d i a r y .  For t h e s e  r e a s o n s ,  the 
e n a c t m e n t  of § 1 0 . 0 6 . 4 8 8  of the p r o p o s e d  c o r p o r a t e  code  c o ul d e x er t 
a c h i l l i n g  e f f e c t  u p o n  the a c t i v i t i e s  of the N a t i v e  c o r p o r a t i o n  
s u b s i d  i a r i e s .

V e r y  tr uly  yo urs,

R O B E R T S  & S H E F E L M A N

R W D : b j a
B 2 5 / B 1 0
cc: Don C l o c k s i n

F r it z P e t t y j o h n  
Ro bi n T a y l o r  
J o h n  Sund 
R a n d y  P h i l l i p s  
M a x G r u e n b e r g
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In this p u b l i c a t i o n  the f o l l o w i n g  a b b r e v i a t i o n s  are
used:

ACC— A l a s k a  C o r p o r a t i o n s  C o d e  (the s h o r t  t i t l e  of the 
c o m p r e h e n s i v e  r e v i s i o n  of c o r p o r a t i o n  l a w  to be m a d e  by H o u s e
B i l l  246 a n d  S e n a t e  B i l l  199, i d e n t i c a l  b i l l s  i n t r o d u c e d  in the 
F o u r t e e n t h  A l a s k a  L e g i s l a t u r e ) .

ABCA— The p r e s e n t  A l a s k a  B u s i n e s s  C o r p o r a t i o n  A c t  
( chapter 126, S e s s i o n  L a w s  of A l a s k a  1957, n o w  A l a s k a  S t a t u t e s  
S e c t i o n s  1 0 . 0 5 . 0 0 3 - 1 0 . 0 5 . 8 2 8 ) .

HBCA or "the M o d e l  A c t " — M o d e l  B u s i n e s s  C o r p o r a t i o n  Act 
as r e v i s e d  t h r o u g h  J u l y  1, 1 9 6 9  (a p r o d u c t  of a c o m m i t t e e  of the 
A m e r i c a n  B a r  A s s o c i a t i o n  f i r s t  p u b l i s h e d  in 1950 a n d  c a r r i e d
f o r w a r d  w i t h  c h a n g e s  u n t i l  g e n e r a l l y  r e v i s e d  in 1984. The 1953 
v e r s i o n  b e c a m e  the b a s i s  of the e x i s t i n g  A l a s k a  B u s i n e s s
C o r p o r a t i o n  A c t ) .

R M B C A  or R e v i s e d  M o d e l  A c t — R e v i s e d  M o d e l  B u s i n e s s
C o r p o r a t i o n  Act (19^4) (the 1984 c o m p r e h e n s i v e  r e v i s i o n  b y  a 
c o m m i t t e e  of the Aiu£-. i tan Bar A s s o c i a t i o n  of its e a r l i e r  Model
B u s i n e s s  C o r p o r a t i o n  %■:).

CGCL or GCL— C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n  L a w  (the
1 9 7 7  o m n i b u s  r e v i s i o n  of C a l i f o r n i a ' s  for p r o f i t  c o r p o r a t i o n s
code, one of the two p r i n c i p a l  s o u r c e s  for the A C C ) .

NBCL or BCL— N e w  Y o r k  B u s i n e s s  C o r p o r a t i o n  L a w  (the
s e c o n d  of the two p r i n c i p a l  s o u r c e s  tor the A C C ) .

ANCSA— A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act (Public L a w  
9 2 -20 3, as a m e n d e d ,  43 U.S.C. sec. 1601, et s e q ., the f e d e r a l  
A c t  of D e c e m b e r  18, 1971, and its a m e n d m e n t s  s e t t l i n g  land c l a i m s  
a n d  p r o v i d i n g  for the f o r m a t i o n  of r e g i o n a l  and v i l l a g e  
c o r p o r a t i o n s .  The A c t  a n d  its a m e n d m e n t s  are r e p r i n t e d  in V o l u m e  
1 of A l a s k a  S t a t u t e s ) .



T A B L E  O F  C O N T E N T S

P R E F A C E  1

P A R T  I: S e c t i o n  b y  S e c t i o n  C o m p a r a t i v e  S t u d y  o f  t h e

P r o p o s e d  A l a s k a  C o r p o r a t i o n s  C o d e  ( A C C )  a n d  

t h e  1 9 8 4  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  

A c t  ( R M B C A )  2

A r t i c l e  1: C o r p o r a t e  P u r p o s e s  a n d  P o w e r s  3

A r t i c l e  2:  N a m e  a n d  S e r v i c e  o f  P r o c e s s  6

A r t i c l e  3:  F o r m a t i o n  o f  C o r p o r a t i o n s  1 1

A r t i c l e  4:  C o r p o r a t e  F i n a n c e  1 8

A r t i c l e  5: M e e t i n g s  o f  S h a r e h o l d e r s  3 4

A r t i c l e  6 : D i r e c t o r s  a n d  O f f i c e r s  44

A r t i c l e  7: A m e n d m e n t s  a n d  C h a n g e s  5 7

A r t i c l e  8 : O r g a n i c  C h a n g e  6 2

A r t i c l e  9: D i s s o l u t i o n  7 4

A r t i c l e  1 0 :  F o r e i g n  C o r p o r a t i o n s  9 0

A r t i c l e  1 1 :  R e p o r t s ,  F e e s ,  a n d  P e n a l t i e s  9 9

A r t i c l e  1 2 :  M i s c e l l a n e o u s  P r o v i s i o n s  1 0 6

A r t i c l e  1 3 :  G e n e r a l  P r o v i s i o n s  1 0 9

P A R T  I I :  C o m p a r i s o n  C h a r t s :  1 1 4

C r o s s  r e f e r e n c i n g  t h e  A C C ,  t h e  A l a s k a  B u s i n e s s  

C o r p o r a t i o n  A c t  - 1 0 . 0 5 ,  a n d  t h e  R M B C A

A C C  - A B C A  - R M B C A  1 1 5

A B C A  - A C C  - R M B C A  1 2 2

R M B C A  - A C C  - A B C A  1 2 9

P A R T  I I I :  S o u r c e  C h a r t :

O r i g i n  o f  A C C  p r o v i s i o n s
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T h i s  s t u d y  p a p e r  c o n s i s t s  o f  t h r e e  p a r t s ,  e a c h  d e s i g n e a  t o  

f a m i l i a r i z e  t h e  r e a d e r  w i t h  t h e  c o n t e n t s  a n a  o r i g i n  of  t h e  p r o ­

p o s e d  A l a s k a  C o r p o r a t i o n s  C o d e  ( A C C )  a n d  i t s  r e l a t i o n s h i p  t o  t h e  

1 9 8 4  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  ( R M B C A ) .

P a r t  I f o l l o w s  t h e  o r g a n i z a t i o n a l  s t r u c t u r e  o f  t h e  A C C  a n d

g i v e s  a b r i e f  d e s c r i p t i o n  o f  t h e  o r i g i n  o f  e a c h  s e c t i o n ,  i t s

c o n t e n t ,  a n d  a s p e c i f i c  c o m p a r i s o n  t o  p r o v i s i o n s  of t h e  R M B C A .

T h i s  w o r k  w a s  o r i g i n a l l y  p r o d u c e d  b y  t h e  A l a s k a  C o d e  R e v i s i o n

C o m m i s s i o n  in M a r c h ,  1 9 8 4 ,  t o  p r o v i d e  a c o m p a r a t i v e  s t u d y  o f  t h e  

A C C  a n d  t h e  t e n t a t i v e  e x p o s u r e  d r a f t  o f  t h e  R M B C A ,  f o r  u s e  b y  t h e  

A l a s k a  L e g i s l a t u r e ,  t K p A l a s k a  B a r  A s s o c i a t i o n ,  a n d  o t h e r s  i n t e r ­

e s t e d  in t h e  c o n t e n t  o f  t h e  A C C .  T h e  s t u d y  p a p e r  d e m o n s t r a t e s

t h e  s u b s t a n t i a l  s i m i l a r i t y  b e t w e e n  t h e  d r a f t  R M B C A  a n d  t h e

p r o p o s e d  p r o v i s i o n s  o f  t h e  A C C .  In J u n e ,  1 9 8 4 ,  t h e  f i n a l  d r a f t  

o f  t h e  R M B C A  w a s  p r o d u c e d  b y  t h e  C o m m i t t e e  o n  C o r p o r a t e  L a w s  

S e c t i o n  o f  C o r p o r a t i o n ,  B a n k i n g  , a n d  B u s i n e s s  L a w  o f  t h e  A m e r i ­

c a n  B a r  A s s o c i a t i o n .  T h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  a g a i n  

c o n s i d e r e d  t h e  c o n t e n t  o f  t h e  R M B C A ,  a n d  a d o p t e d  a d d i t i o n a l  R M B C A  

p r o v i s i o n s  i n t o  t h e  c o n t e n t  o f  t h e  A C C .  P a r t  I ' s  c o m p a r a t i v e  

s t u d y  h a s  b e e n  u p d a t e d  t o  r e f l e c t  t h e s e  r e c e n t  r e v i s i o n s  t o  t h e  

A C C .

P a r t  II c o n s i s t s  o f  t h r e e  c o m p a r i s o n  c h a r t s  w h i c h  p r o v i d e  a 

s e c t i o n - b y - s e c t i o n  c r o s s - r e f e r e n c e  o f  t h e  A C C  t o  t h e  e x i s t i n g

A l a s k a  B u s i n e s s  C o r p o r a t i o n s  A c t -  A S  1 0 . 0 5  ( A B C A )  anti t h e  R M B C A .  

T h e s e  c h a r t s  h a v e  a l s o  b e e n  u p d a t e d  t o  r e f l e c t  r e v i s i o n s  m a d e  to  

t h e  A C C  f o l l o w i n g  t h e  r e l e a s e  o f  t h e  1 9 8 4  R M B C A .

P a r t  I I I  is  a s o u r c e  chart,  s h o w i n g  t h e  o r i g i n  o f  e a c h  p r o v i ­

s i o n  o f  t h e  A C C  a n d  i t s  c o m p  a r a b l e  c o v e r a g e  in e x i s t i n g  A l a s k a  

l a w  ( A B C A ) ,  t h e  f o r m e r  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  ( M B C A ), t h e  

C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n  L a w  ( G C L ) ,  t h e  N e w  Y o r k  B u s i n e s s  

C o r p o r a t i o n  L a w  ( N B C L ) ,  o t h e r  s o u r c e s  ( e . g .  D e l  a w a r e  o r  O r e g o n  

b u s i n e s s  c o r p o  a n o n  l a w ) ,  a n d  t h e  R M B C A .

T h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n ' s  g o a l  in  d r a f t i n g  t h e  

A C C  w a s  t o  p r o v i d e  A l a s k a  w i t h  a m o d e r n ,  b a l a n c e d  c o r p o r a t i o n s  

s t a t u t e  c r a f t e d  t o  t h e  s p e c i a l  n e e d s  o f  A l a s k a .  A n  e x a m i n a t i o n  

o f  t h e s e  s t u d y  m a t e r i a l s ,  e s p e c i a l l y  t h e  s o u r c e  c h a r t  in P a r t  

I I I ,  s h o w s  t h a t  t h e  A C C  h a s  d r a w n  i t s  c o n t e n t  f r o m  t h e  v e r y  b e s t  

s t a t u t o r y  p r o v i s i o n s  f o u n d  in t h e  U n i t e d  S t a t e s  a n d  in t h e  R e ­

v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t .

F o r  t h e  m o s t  c o m p r e h e n s i v e  s t u d y  o f  t h e  A C C ,  r e a d e r s  a r e  

e n c o u r a g e d  t o  u s e  t h i s  s t u d y  p a p e r  in c o n j u n c t i o n  w i t h  t h e  O f f i ­

c i a l  C o m m e n t a r y  t o  t h e  A C C ,  f o u n d  in t h e  H o u s e  a n d  S e n a t e  J o i n t  

J o u r n a l  S u p p l e m e n t  t o  H B  2 4 6 /  S B  1 9 9 ,  d a t e d  F e b r u a r y  7, 1 9 8 5 .
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P A R T  I.

A  S E C T I O N - B Y - S E C T I O N  C O M P A R A T I V E  S T U D Y  

O F  T H E  P R O P O S E D  A L A S K A  C O R P O R A T I O N S  C O D E  ( A C C )

A N D  T H E

1 9 8 4  R E V I S E D  M O D E L  B U S I N E S S  C O R P O R A T I O N  A C T  ( R M B C A )



AR TICLE 1. CORPORATE PUR ;ES AND POWERS

S e c t i o n  . 0 0 5  P U R P O S E S

O R I G I N :  A C C  S e c t i o n  . 0 0 5  a l t e r s  t h e  c o n t e n t  o f  A S  1 0 . 0 5 . 0 0 3

t o  c o n f o r m  t o  t h e  c o n t e n t  o f  S e c t i o n  3 o f  t h e  M o d e l  B u s i n e s s  

C o r p o r a t i o n  A c t  ( M B C A ).

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 0 0 5  p e r m i t s  an A l a s k a

c o r p o r a t i o n  t o  b e  f o r m e d  f o r  a n y  l a w f u l  p u r p o s e ( s )  o t h e r  t h a n  

i n s u r a n c e  a n d  b a n k i n g .  S t o c k  a n d  m u t u a l  i n s u r a n c e  c o m p a n i e s  

a r e  f o r m e d  u n d e r  A S  2 1 . 6 9 ;  t h e  c o m p a n i e s  a r e  o f  a c o r p o r a t e  

n a t u r e  a n d  a r e  g o v e r n e d  b y  t h e  A C C  t o  t h e  e x t e n t  p r o v i d e d  in 

A S  2 1 . 6 9 . 0 2 0 .  R e c i p r o c a l  i n s u r a n c e  c o m p a n i e s ,  n o n c o r p o r a t e  

in n a t u r e ,  a r e  f o r m e o  u n d e r  A S  2 1 . 7 5 .

C O M P A R E D  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  A C C  S e c t i o n  . 0 0 5

i s  f u n c t i o n a l l y  i d e n t i c a l  t o  R M B C A  S e c t i o n  3 . 0 1 ( a ) .  T h e  

l i m i t a t i o n s  s p e l l e d  o u t  in R M B C A  S e c t i o n  3 . 0 1 ( b )  a r e  f o u n d  in 

A C C  S e c t i o n  . 0 1 0 .

S e c t i o n  . 0 1 0  G E N E R A L  P O W E R S

O R I G I N :  A C C  S e c t i o n  . 0 1 0  is p r e d i c a t e d  u p o n  A S  1 0 . 0 5 . 0 0 9

w h i c h  w a s ,  in t u r n ,  p r e d i c a t e d  u p o n  S e c t i o n  4 o f  t h e  M o d e l  

B u s i n e s s  C o r p o r a t i o n  A c t .

S U M M A R Y  O F  C O V E R A G E :  T h e  i n t r o d u c t o r y  p h r a s e  w a s  a d o p t e d

f r o m  S e c t i o n  2 0 7  o f  t h e  C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n  L a w  

( h e r e a f t e r  t h e  " G C L " )  a n d  m a k e s  e x p l i c i t  t h a t  w h i l e  t h e  

g e n e r a l  g r a n t  o f  p o w e r s  a r e  c o - e x t e n s i v e  w i t h  t h a t  of a

n a t u r a l  p e r s o n ,  t h i s  g r a n t  is  s u b j e c t  t o  l i m i t a t i o n  b y  p r o v i ­

s i o n s  in t h e  a r t i d e s  o f  i n c o r p o r a t i o n  o r  o t h e r  l a w .  S u b s e c ­

t i o n  ( 6 ) m a k e s  d i r e c t  r e f e r e n c e  t o  t h e  n e w  p r o v i s i o n s  o n  

l o a n s  t o  o f f i c e r s  a n d  d i r e c t o r s  ( S e c t i o n  . 4 8 5 ) .  S u b s e c t i o n

( 1 5 )  a d d s  " s t o c k  o p t i o n  p l a n s "  t o  t h e  l i s t  o f  i n c e n t i v e  p l a n s  

w h i c h  a c o r p o r a t i o n  m a y  e s t a b l i s h  f o r  i t s  d i r e c t o r s ,  o f f i c e r s  

a n d  e m p l o y e e s .

C O M P A R E D  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  S e c t i o n  3 . 0 2

a l s o  c o n t a i n s  a g e n e r a l  g r a n t  a n d  s p e c i f i c  e n u m e r a t i o n  of

c o r p o r a t e  p o w e r s .  I t  is f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c ­

t i o n  . 0 0 9 ,  e x c e p t  t h a t  it d o e s  n o t  c o n t a i n  e x p r e s s  a u t h o r i t y  

t o  m a k e  l o a n s  t o  c o r p o r a t e  o f f i c e r s  a n d  d i r e c t o r s .  W i t h i n  

t h e  R M B C A  l o a n s ,  t o  d i r e c t o r s  a r e  g o v e r n e d  b y  S e c t i o n  8 . 3 2 .  

T h e y  a r e  l i c i t  if a p p r o v e d  b y  a m a j o r i t y  o f  t h e  o u t s t a n d i n g  

v o t i n g  s h a r e s .  T h e  l o a n  m a y  a l s o  b e  a u t h o r i z e d  b y  t h e  d i r e c -
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AR TICLE 1. CORPORATE PURPOSES AND POWERS

S e c t i o n  . 0 0 5  P U R P O S E S

O R I G I N :  A C C  S e c t i o n  . 0 0 5  a l t e r s  t h e  c o n t e n t  o f  A S  1 0 . 0 5 . 0 0 3

t o  c o n f o r m  t o  t h e  c o n t e n t  o f  S e c t i o n  3 o f  t h e  M o d e l  B u s i n e s s  

C o r p o r a t i o n  A c t  ( M B C A ) .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 0 0 5  p e r m i t s  an A l a s k a

c o r p o r a t i o n  t o  b e  f o r m e d  f o r  a n y  l a w f u l  p u r p o s e ( s )  o t h e r  t h a n  

i n s u r a n c e  a n d  b a n k i n g .  S t o c k  aiul m u t u a l  i n s u r a n c e  c o m p a n i e s  

a r e  f o r m e d  u n d e r  A S  2 1 . 6 9 ;  t h e  c o m p a n i e s  a r e  o f  a c o r p o r a t e  

n a t u r e  a n d  a r e  g o v e r n e d  b y  t h e  A C C  t o  t h e  e x t e n t  p r o v i d e d  in 

A S  2 1 . 6 9 . 0 2 0 .  r e c i p r o c a l  i n s u r a n c e  c o m p a n i e s ,  n o n c o r p o r a t e  

in n a t u r e ,  a r e  f o r m e d  u n d e r  A S  2 1 . 7 5 .

C O M P A R E D  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  A C C  S e c t i o n  . 0 0 5

i s  f u n c t i o n a l l y  i d e n t i c a l  t o  R M B C A  S e c t i o n  3 . 0 1 ( a ) .  Ti<e 

l i m i t a t i o n s  s p e l l a d  o u t  in R M B C A  S e c t i o n  3 . 0 1 ( b )  a r e  f o u n d  in 

A C C  S e c t i o n  . 0 1 0 .

S e c t i o n  . 0 1 0  G E N E R A L  P O W E R S

O R I G I N :  A C C  S e c t i o n  . 0 1 0  is  p r e d i c a t e d  u p o n  A S  1 0 . 0 5 . 0 0 9

w h i c h  w a s ,  in t u r n ,  p r e d i c a t e d  u p o n  S e c t i o n  4 o f  t h e  M o d e l  

B u s i n e s s  C o r p o r a t i o n  A c t .

S U M M A R Y  O F  C O V E R A G E :  T h e  i n t r o d u c t o r y  p h r a s e  w a s  a d o p t e d

f r o m  S e c t i o n  2 0 7  o f  t h e  C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n  L a w  

( h e r e a f t e r  t h e  " G C L " )  a n d  m a k e s  e x p l i c i t  t h a t  w h i l e  t h n  

g e n e r a l  g r a n t  o f  p o w e r s  a r e  c o - e x t e n s i v e  w i t h  t h a t  of a

n a t u r a l  p e r s o n ,  t h i s  g r a n t  i s  s u b j e c t  t o  l i m i t a t i o n  b y  p r o v i ­

s i o n s  in t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  o r  o t h e r  l a w .  S u b s e c ­

t i o n  ( 6 ) m a k e s  d i r e c t  r e f e r e n c e  t o  t h e  n e w  p r o v i s i o n s  on 

l o a n s  t o  o f f i c e r s  a n d  d i r e c t o r s  ( S e c t i o n  . 4 8 5 ) .  S u b s e c t i o n

( 1 5 )  a d d s  " s t o c k  o p t i o n  p l a n s "  t o  t h e  l i s t  o f  i n c e n t i v e  p l a n s  

w h i c h  a c o r p o r a t i o n  m a y  e s t a b l i s h  f o r  i t s  d i r e c t o r s ,  o f f i c e r s  

a n d  e m p l o y e e s .

C O M P A R E D  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  S e c t i o n  3 . 0 2

a l s o  c o n t a i n s  a g e n e r a l  g r a n t  a n d  s p e c i f i c  e n u m e r a t i o n  of

c o r p o r a t e  p o w e r s .  It is f u n c t i o n a l l y  i d e n t i c a l  t o  \ C C  S e c ­

t i o n  . 0 0 9 ,  e x c e p t  t h a t  i t  d o e s  n o t  c o n t a i n  e x p r e s s  u u t h o r i t y  

t o  m a k e  l o a n s  t o  c o r p < _ ~ a t e  o f f i c e r s  a n d  d i r e c t o r s .  W i t h i n  

t h e  R M B C A  l o a n s ,  t o  d i r e c t o r s  a r e  g o v e r n e d  b y  S e c t i o n  8 . 3 2 .  

T h e y  a r e  l i c i t  if a p p r o v e d  b y  a m a j o r i t y  o f  t n e  o u t s t a n d i n g  

v o t i n g  s h a r e s .  T h e  l o a n  m a y  a l s o  b e  a u t h o r i z e d  b y  thrj dire-'
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t o r s  i f  t h e  b o a r d ,  in i t s  c o l l e c t i v e  j u d g m e n t ,  d e t e r m i n e s  

t h a t  t h e  l o a n  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  c o r p o r a t i o n .

S e c t i o n  3 . 0 2  f o l l o w s  A C C  S e c t i o n  . 0 0 9  i n  s p e c i f i c a l l y  

l i s t i n g  " s h a r e  o p t i o n  p l a n s "  a m o n g  t h e  i n c e n t i v e  p l a n s  w h i c h  

a c o r p o r a t i o n  m a y  e s t a b l i s h .  T h e  i d e a  t h a t  a c o r p o r a t i o n  

h a s  p o w e r s  w h i c h  a r e  p r e s u m p t i v e l y  c o e x t e n s i v e  w i t h  t h o s e  o f  

a n a t u r a l  p e r s o n  i s  e x p l i c i t  i n  A C C  S e c t i o n  . 0 0 9 .  It is l e f t  

t o  i m p l i c a t i o n  i n  t h e  c o m m e n t  t o  R M B C A  3 . 0 2 .

S e c t i o n  . 0 1 5  D E F E N S E  O F  U L T R A  V I R E S

O R I G I N :  A C C  S e c t i o n  . 0 1 5 ( a )  i s  p r e d i c a t e d  u p o n  S e c t i o n  2 0 3

o f  t h e  N e w  Y o r k  B u s i n e s s  C o r p o r a t i o n  L a w  ( h e r e a f t e r  t h e  

" N B C L " ) .  It i s  a m o d i , M e d  v e r s i o n  o f  f o r m e r  A S  1 0 . 0 5 . 0 1 8  a n d  

S e c t i o n  7 o f  t h e  M B C A .  S e c t i o n  . 0 1 5 ( b )  is  n e w  a n d  i s  t a k e n  

f r o m  S e c t i o n  2 0 8  o f  t h e  G C L .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 0 1 5  g o v e r n s  t h e  l i m i t e d

c i r c u m s t a n c e s  in w h i c h  a c l a i m  o f  " u l t r a  v i r e s "  m a y  a f f e c t  

t h e  r i g h t s  o f  t h i r d  p a r t i e s  w h o  h a v e  d e a l t  w i t h  a c o r p o r a t e  

e n t i t y  a n d  t h e  i m p a c t  o f  s u c h  b e h a v i o r  in c r e a t i n g  l i a b i l i t y  

o n  t h e  p a r t  o f  t h e  c o r p o r a t e  o f f i c e r s  a n d  d i r e c t o r s  o f  t h e  

c o r p o r a t i o n .  W h i l e  t h e  c o n c e p t  o f  " u l t r a  v i r e s "  is f r e ­

q u e n t l y  i n c l u d e d  i n  t h e  d i s c u s s i o n  o f  a g e n c y  p r o b l e m s  w i t h i n  

t h e  c o r p o r a t e  f r a m e w o r k ,  p r o p e r l y  u n d e r s t o o d  it  i s  n o t  a 

t r a d i t i o n a l  d o c t r i n e  o f  a g e n c y  l a w .  A t r a n s a c t i o n  i s  u l t r a  

v i r e s  w h e n  i t  i s  b e y o n d  t h e  p o w e r s  o f  t h e  c o r p o r a t i o n  as 

t h o s e  p o w e r s  a r e  c o n f e r r e d  b y  l a w  a n d  t h e  t e r m s  o f  t h e  a r t i ­

c l e s  o f  i n c o r p o r a t i o n .

C O M P A R E D  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  p r o v i s i o n s '

o f  A C C  S e c t i o n  . 0 1 5  a n d  t h o s e  o f  R M B C A  3 . 0 4  a r e  f u n c t i o n a l l y  

i d e n t i c a l .

S e c t i o n  . 0 2 0  L I M I T A T I O N S  O N  A U T H O R I T Y  O F  C O R P O R A T E  A G E N T S

O R I G I N :  A C C  S e c t  i o n  . 0 2 0  i s  p r e d i c a t e d  u p o n  G C L  S e c t  i o n  2 0 8 .

S U M M A R Y  O F  C O N T E N T :  U n l i k e  c o n d u c t  a s s a i l e d  a s  b e y o n d  t h e

p o w e r s  o f  t h e  c o r p o r a t i o n ,  a s u b j e c t  c o v e r e d  b y  A C C  S e c t i o n  

. 0 1 5 ,  S e c t i o n  . 0 2 0  d e a l s  w i t h  t h e  c o n s e q u e n c e s  o f  an  a b u s e  o f  

a u t h o r i t y  w h i c h  w a s  w i t h i n  t h e  p o w e r  o f  t h e  c o r p o r a t e  p r i n c i ­

p a l  t o  c o n f e r .  T h e  p r o v i s i o n s  o f  S e c t i o n  . 0 2 0  c o n f r o n t  t h e  

c o m m o n  l a w  o f  a g e n c y  a s  it h a s  b e e n  a p p l i e d  t o  t h e  u n i q u e  

p r o b l e m s  g e n e r a t e d  b y  an  a r t i f i c i a l  c o r p o r a t e  p e r s o n  a s  p r i n ­

c i p a l .  T h e  t h r u s t  o f  S e c t i o n  . 0 2 0  is t o  s h i f t  t h e  r i s k  o f

t r a n s a c t i o n s  w h i c h  e x c e e d  t h e  a u t h o r i t y  o f  c o r p o r a t e  a g e n t s  

t o  t h e  c o r p o r a t i o n  t h u s  r e l i e v i n g  t h e  i n t e r e s t s  o f  i n n o c e n t  

t h i r d  p e r s o n s .  S u b s e c t i o n  ( 3 )  m a k e s  it c l e a r  t h a t  e i t h e r  t h e  

c o r p o r a t i o n  o r  a s h a r e h o l d e r  s u i n g . i n  a d e r i v a t i v e  c a p a c i t y  

m a y  a s s e r t  l a c k  o f  a u t h o r i t y  in a n y  a c t  i o n  a g a i n s t  t h e  f a i t h ­

l e s s  a g e n t .
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C O M P A R E D  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  o f f i c i a l

c o m m e n t  t o  R M B C A  S e c t i o n  3 . 0 4  m a k e s  it c l e a r  t h a t  t h e  M o d e l  

A c t  h a s  n o  c o v e r a g e  o f  t h i s  i m p o r t a n t  q u e s t i o n  at a l l .  S e e  

p p .  3 - 1 7 ,  1 8 .

S e c t i o n  , 0 2 5  C O N T R A C T S  O R  C O N V E Y A N C E S  B I N D I N G  D O M E S T I C  A N D  

F O R E I G N  C O R P O R A T I O N S

O R I G I N :  A C C  S e c t i o n  . 0 2 5  is p r e d i c a t e d  u o o n  G C L  S e c t i o n  2 U 8 .

S C O P E  O F  C O V E R A G E :  A C C  S e c t i o n  . 0 2 5  s e t ' - l e s  t w o  i m p o r t a n t

q u e s t i o n s  a s s o c i a t e d  w i t h  c o n t r a c t s  o r  c o n v e y a n c e s  e n t e r e d  b y  

c o r p o r a t e  a g e n t s  w n o  h a v e  e x c e e d e d  t h e i r  a c t u a l  a u t h o r i t y .  

I f  t h e  t r a n s a c t i o n  is  w i t h i n  t h e  s c o p e  o f  t h e  a g e n t ' s  " a p ­

p a r e n t  a u t h o r i t y " ,  it  is b i n d i n g  u p o n  t h e  c o r p o r a t e  p r i n c i p a l  

a n d  u p o n  t h e  t h i r d  p a r t y .  T h u s ,  t h e  d e f e c t  in t h e  a u t h o r i t y  

o f  t h e  a g e n t  d o e s  n o t  d e f e a t  t h e  c o r p o r a t i o n ' s  l i a b i l i t y  on 

t h e  t r a n s a c t i o n ,  n o r  d o e s  it p r e v e n t  it f r o m  a c q u i r i n g  r i g h t s  

a g a i n s t  t h e  t h i r d  p a r t y  m e a s u r e d  b y  t h e  t e r m s  o f  t h e  t r a n s ­

a c t i o n .

C O M P A R E D  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  R M B C A  h a s  n o

s t a t u t o r y  p r o v i s i o n  c o v e r i n g  t h i s  i m p o r t a n t  q u e s t i o n .
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AR TI CLE 2. NAME AND SERVICE OF PROC ESS

S e c t i o n  . 1 0 5  C O R P O R A T E  N A M E

O R I G I N :  A C C  S e c t i o n  . 1 0 5  i s  a r e e n a c t m e n t  o f  A S  1 0 . 0 5 . 0 2 1  a s

a m e n d e d .

S U M M A R Y  O F  C O V E R A G E :  A C C  . 1 0 5  r e q u i r e s  t h a t  a c o r p o r a t i o n

a d o p t  a s  p a r t  o f  i t s  n a m e  o n e  o f  t h e  l i s t e d  a l t e r n a t i v e s  

d e s i g n e d  t o  w a r n  t h i r d  p a r t i e s  t h a t  t h e y  a r e  d e a l i n g  w i t h  a 

c o r p o r a t e  e n t i t y .  A C C  . 1 0 5  a l s o  p r o h i b i t s  a p e r s o n  f r o m  

a d o p t i n g  a n a m e  t h a t  c o n t a i n s  w o r d s  s u g g e s t i n g  a c o r p o r a t i o n  

u n l e s s  t h a t  p e r s o n  h a s  e i t h e r  b e e n  i s s u e d  a c e r t i f i c a t e  o f  

i n c o r p o r  at  i o n  in A l a s k a  o r  h a s  o b t a i n e d  a >_ * r t  i f i c a t e  o f  

a u t h o r i t y  f o r  a f o r e i g n  c o r p o r a t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  A C C  S e c t i o n

. 1 0 5  is  f u n c t i o n a l l y  i d e n t i c a l  t o  R M B C A  S e c t i o n  4 . 0 1 ( a )  a n d  

( b ) .  T h e r e  a r e ,  h o w e v e r ,  d i f f e r e n c e s  i n  c o n t e n t .

R M B C A  S e c t i o n  4 . 0 1 ( a ) ( 1 )  r e q u i r e s  t h a t  a c o r p o r a t i o n

i n c l u d e  as p a r t  o f  i t s  n a m e  o n e  o f  t h e  t r a d i t i o n a l  w o r d s  o r  

a b b r e v i a t i o n  d e s i g n e d  t o  i n d i c a t e  c o r p o r a t e  s t a t u s .  In a 

b r e a k  w i t h  t h e  p r i o r  M o d e l  A c t  a n d  e x p o s u r e  d r a f t ,  t h e  f i n a l  

v e r s i o n  w o u l d  a l l o w  t h i s  r e q u i r e m e n t  t o  b e  s a t i s f i e d  b y  t h e  

i n c l u s i o n  o f  " w o r d s  o r  a b b r e v i a t i o n s  o f  l i k e  i m p o r t  i n  a n o t h ­

e r  l a n g u a g e .  . . ." T n e  o f f i c i a l  c o m m e n t  m e r e l y  i n d i c a t e s  

t h a t  t h e  c h a n g e  h a s  b e e n  m a d e .  I t  o f f e r s  n o  j u s t i f i c a t i o n .  

A t  l e a s t  t w o  r e a s o n s  t o  o p p o s e  s u c h  p e r m i s s i o n  c o m e  t o  m i n d .  

F i r s t ,  I d o u b t  t h a t  m a n y  p e r s o n s  w o u l d  a p p r e c i a t e  t h e  i m p o r t  

o f  i n i t i a l s  s u c h  a s  " G m b H "  a s  a s i g n a l  t h a t  t h i s  w a s  a l i m i t ­

e d  l i a b i l i t y  e n t i t y .  F u r t h e r ,  e v e n  if  o n e  k n e w  t h a t  t h i s  w a s  

a G e r m a n  d e s i g n a t i o n  f o r  a c o r p o r a t i o n  s h e  m i g h t  b e  f o o l e d

i n t o  b e l i e f  t h a t  t h e  e n t i t y  w a s  j_n f a c t  a G e r m a n  e n t i t y .

R M B C A  S e c t i o n  4 . 0 1 ( c )  c o n t a i n s  p r o v i s i o n s  w h e r e b y  a

c o r p o r a t i o n  m a y  g i v e . w r i t t e n  c o n s e n t  t o  t h e  u s e  b y  a n o t h e r

e n t i t y  o f  a n a m e  w h i c h  w o u l d  o t h e r w i s e  b e  d e c e p t i v e l y  s i m i -

1 a r .

T h e  f i n a l  d r a f t  o f  S e c t i o n  4 . 0 1 ( b ) ( 4 )  r e q u i r e s  t h a t  a

c o r p o r a t e  n a m e  b e  d i s t i n c t  f r o m  t h e  n a m e  o f  a r e g i s t e r e d

n o n p r o f i t  c o r p o r a t i o n .  T h i s  p r o v i s i o n  ’ s n o t  c o n t a i n e d  in

t h e  A C C .

A C C  S e c t i o n  . 1 0 5 ( b )  c o n t i n u e s  a 1 9 7 5  a m e n d m e n t  b y  t h e

t e r m s  o f  w h i c h  t h e  L e g i s l a t u r e  f o r b a d e  a c o r p o r a t i o n  f r o m

a d o p t i n g  a n a m e  w h i c h  c o n t c i n e d  t h e  w o r d  " c i t y " ,  " b o r o u g h " ,

o r  " v i l l a g e "  o r  o t h e r w i s e  i m p l y i n g  t h a t  t h e  c o r p o r a t i o n  i s  a 

m u n i c i p a l i t y .  R e f l e c t i n g  i t s  d e t a c h m e n t  f r o m  A l a s k a n  c o n ­

c e r n s ,  R M B C A  S e c t i o n  4 . 0 1  c o n t a i n s  n o  s i m i l a r  p r o h i b i t i o n .

S e c t i o n  . 1 1 0  R E S E R V A T I O N  O F  C O R P O R A T E  N A M E
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S e c t i o n  . 1 1 5  A P P L I C A T I O N  T O  R E S E R V E  C O R P O R A T E  N A M E

S e c t i o n  . 1 2 0  T R A N S F E R  O F  R E S E R V E D  N A M E

O R I G I N :  A C C  S e c t i o n s  . 1 1 0 ,  . 1 1 5 ,  a n d  . 1 2 0  a r e  r e e n a c t m e n t s

w i t h o u t  c h a n g e  o f  f o r m e r  A S  1 0 . 0 5 , 0 2 4 ,  . 0 2 7 ,  a n d  . 0 3 0  w n i c h

w e r e ,  in t u r n ,  p r e d i c a t e d  u p o n  S e c t i o n  9 o f  t h e  M B C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n s  . 1 1 0 ,  . 1 1 5 ,  a n d  . 1 2 0  s e t

f o r t h  t h e  n a t u r a l  o r  c o r p o r a t e  p e r s o n s  w h o  m a y  r e s e r v e  a 

c o r p o r a t e  n a m e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

4 . 0 2  is f u n c t i o n a l l y  i d e n t i c a l  t o  t h e s e  p r o v i s i o n s  o f  t h e  A C C  

e x c e p t  f o r  t h e i r  s u b s t i t u t i o n  o f  t h e  c o m m i s s i o n e r  f o r  t h e  

" s e c r e t a r y  o f  s t a t e . "

S e c t i o n . 1 2 5 R E G I S T R A T I O N  O F  C O R P O R A T E  N A M E

S e c t i  on . 1 3 0 U S E  O F  S A M E  O R  D E C E P T I V E L Y  S I M I L A R  N A M E

S e c t  i o n . 1 3 5 P R O C E D U R E  F O R  R E G I S T R A T I O N  O F  C O R P O R A T E  N A M E

S e c t i  o n . 1 4 0 F E E  F O R  A N D  D U R A T I O N  O F  R E G I S T E R E D  N A M E

S e c t  i o n . 1 4 5 R E N E W A L  O F  R E G I S T E R E D  N A M E

O R I G I N : A C C  S e c t i o n s  . 1 2 5 ,  . 1 3 0 ,  . 1 3 5 ,  . 1 4 0 ,  a n d  . 1 4 5  a r e

r e e n a c t m e n t s  o f  A S  1 0 . 0 5 . 0 3 3 ,  0 3 4 ,  . 0 3 6 ,  . 0 3 9 ,  a n d  . 0 4 2 ,  a n d

a r e  b a s e d  o n  S e c t i o n s  1 0  a n d  1 1  o f  t h e  M B C A .  S e c t i o n  . 0 3 4  

w a s  a d d e d  b y  t h e  L e g i s l a t u r e  i n  1 9 6 6 .  M i n o r  l a n g u a g e  c h a n g e s  

h a v e  b e e r  i n c o r p o r a t e d  t o  r e c o g n i z e  t h e  r e c e n v l y  e n a c t e d  

s c h e m e  t c  a l l o w  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  

D e v e l o p m e n t  t o  d e t e r m i n e  v a r i o u s  f e e s  b y  a d m i n i s t r a t i v e  r e g u ­

l a t i o n .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n s  .125., . 1 3 0 ,  . 1 3 5  , . 1 4 0  ,

z n d  . 1 4 5  p r o v i d e  f o r  t h e  r e g i s t r a t i o n ,  p r o t e c t i o n ,  d u r a t i o n ,  

a n d  r e n e w a l  o f  a c o r p o r a t e  n a m e .  U n d e r  A C C  S e c t i o n  . 1 3 0 ,  

r e g i s t r a t i o n  o f  a c o r p o r a t e  n a m e  g i v e s  t h e  r e g i s t e r e d  h o l d e r  

t h e  r i g h t  t o  s e e k  an  i n j u n c t i o n  a g a i n s t  t h e  u s e  o f  t h a t  n a m e  

o r  a d e c e p t i v e l y  s i m i l a r  n a m e  b y  a n o t h e r .  T h e  r e g i s t e r e d  

n a m e  m u s t  b e  r e n e w e d  e a c h  y e a r  u n d e r  A C C  S e c t i o n  . 1 4 5 .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

4 . 0 3  c o m b i n e s  t h e  c o v e r a g e  o f  f o r m e r  M o d e l  A c t  S e c t i o n s  10 

a n d  1 1 .  U n l i k e  A C C  S e c t i o n  . 1 3 C  R M B C A  S e c t i o n  4 . 0 3  d o e s  n o t  

e x p l i c i t l y  c o n f e r  e x c l u s i v e  r i g n t  t o  t h e  u s e  o f  a r e g i s t e r e d  

c o r p o r a t e  n a m e ,  n o r  d o e s  it d e c l a r e  t h a t  a p e r s o n  w h o  h a s  

r e g i s t e r e d  t h e  c o r p o r a t e  n a m e  m a y  e n j o i n  t h e  u s e  o f  t h e  s a m e  

o r  a d e c e p t i y e l y  s i m i l a r  n a m e .  S e c t i o n  . 1 3 0  c l e a r l y  p r o v i d e s  

t h a t  t h e  r e m e d y  a v a i l a b l e  f o r  a b u s e  o f  a r e g i s t e r e d  c o r p o r a t e
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n a m e  i s  n o t  l i m i t e d  t o  i n j u n c t i v e  r e l i e f ,  b u t  m a y  b e  a 

c a u s e  o f  a c t i o n  f o r  d a m a g e s .  R M B C A  S e c t i o n  4 ..03 c o n t a i n s  

n o  s u c h  p r o v i s i o n .

S e c t i o n  . 1 5 0  R E G I S T E R E D  O F F I C E  A N D  R E G I S T E R E D  A G E N T

O R I G I N :  A C C  S e c t i o n  . 1 5 0  i s  a r e e n a c t m e n t  w i t h o u t  c h a n g e  o f

A S  1 0 . 0 5 . 0 4 5  w h i c h  w a s  b a s e d  o n  S e c t i o n  1 2  o f  t h e  M B C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 1 5 0  e s t a b l i s h e s  t h e  r e ­

q u i r e m e n t  t h a t  a c o r p o r a t i o n  m a i n t a i n  b o t h  a r e g i s t e r e d  o f ­

f i c e  a n d  a r e g i s t e r e d  a g e n t  i n  t h e  S t a t e  o f  A l a s k a .  T h e

a g e n t  i s  n e c e s s a r y  f o r  s e r v i c e  o f  p r o c e s s ;  a n d ,  t h e  o f f i c e  is 

r e q u i r e d  t o  s e r v e  a s  t h e  d e p o s i t o r y  f o r  v a r i o u s  b o o k s  a n d  

r e c o r d s  a s  p r o v i d e d  o r  r e q u i r e d  b y  t h e  t h e  A C C .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

5 . 0 3  i s  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 1 5 0 .

S e c t i o n  . 1 5 5  R E G I S T R A T I O N  O F  A G E N T  B Y  N O N R E S I D E N T  W I T H  

C O N T R O L L I N G  I N T E R E S T

O R I G I N :  A C C  S e c t i o n  . 1 5 5  i s  a r e e n a c t m e n t  w i t h o u t  s u b s t a n ­

t i v e  c h a n g e  o f  A S  1 0 . 0 5 . 7 9 1  as  a m e n d e d  in 1 9 8 0 .  A r e w o r d i n g

h a s  b e e n  u n d e r t a k e n  t o  m a k e  e x p l i c i t  t h a t  t h e  d e s i g n a t e d  

a g e n t  m u s t  b e  w i t h i n  t h e  S t a t e  o f  A l a s k a .

S U M M A R Y  O F  C O V E R A G E :  In o r d e r  t h a t  t h e  c o m m i s s i o n e r  m a y

r e a d i l y  e s t a b l i s h  o f f i c i a l  c o n t a c t  w i t h  a n o n r e s i d e n t  p o s ­

s e s s e d  o f  a c o n t r o l l i n g  i n t e r e s t  ( A C C  S e c t i o n  . 9 5 5 ( 1 2 ) ) ,  A C C  

S e c t i o n  . 1 5 5  r e q u i r e s  s u c h  a p e r s o n  t o  d e s i g n a t e  an a g e n t  

w i t h i n  A l a s k a  u p o n  w h o m  n o t i c e  a n d  p r o c e s s  m a y  b e  s e r v e d .

S e r v i c e  o n  t h e  S e c t i o n  . 1 5 5  a g e n t  is  e q u i v a l e n t  to

p e r s o n a l  s e r v i c e  o n  t h e  c o n t r o l l i n g  n o n r e s i d e n t .  S e c t i o n  

. 1 5 5 ( b )  e n f o r c e s  t h i s  r e q u i r e m e n t  b y  f o r b i d d i n g ,  i n  t h e  e v e n t  

o f  n o n c o m p l i a n c e ,  e i t h e r  t h e  c o n t r o l l i n g  p e r s o n  o r  t i n  c o n ­

t r o l l e d  c o r p o r a t i o n  u s e  o f  t h e  c o u r t s  o f  t h e  S t a t e  o f  A l a s k a .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  A g a i n ,  r e f l e c ­

t i v e  c f  i t s  c o n c e r n  w i t h  t h e  p r o b l e m s  o f  n o  p a r t i c u l a r  j u r i s ­

d i c t i o n ,  t h e  c o n t e n t  o f  t h e  R e v i s e d  M o d e l  A c t  c o n t a i n s  n o  

p r o v i s i o n  r e q u i r i n g  d e s i g n a t i o n  o f  a g e n t s  b y  n o n r e s i d e n t s  

w i t h  a c o n t r o l l i n g  i n t e r e s t .

S e c t i o n  . 1 8 0  F I L I N G  L I S T  O F  R E G I S T E R E D  C O R P O R A T I O N S  W I T H  S U P E R ­

I O R  C O U R T ;  U P D A T I N G  A N D  P U B L I S H I N G

O R I G I N :  A C C  S e c t i o n  . 1 6 0  i s  a r e e n a c t m e n t  o f  A S  1 0 . 0 5 . 0 4 8

w h i c h ,  h a s  b e e n  c h a n g e d  t o  r e q u i r  y e a r l y  c o m p i l a t i o n  a n d  

w e e k l y  u p d a t i n g  o f  t h e  s t i p u l a t e d  . n f o r m a t i o n .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 1 6 0  r e f l e c t s  t n e  v i e w  t n a t
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it  is  v i t a l  t h a t  t h e  p r a c t i c i n g  a t t o r n e y  b e  a b l e  t o  q u i c k l y  

a s c e r t a i n  i n f o r m a t i o n  c o n c e r n i n g  t h e  c o r p o r a t e  n a m e ,  a d d r e s s  

o f  t h e  , r e g i s t e r e d  o f f i c e ,  a n d  t h e  n a m e  a n d  a d d r e s s  of t h e  

r e g i s t e r e d  a g e n t  of b o t h  d o m e s t i c  a n d  a u t h o r i z e d  f o r e i g n  

c o r p o r a t i o n s .  B o t h  g e o g r a p h i c a l  a n d  c o m m u n i c a t i o n s  c o n s i d e r ­

a t i o n s  h a v e  d i c t a t e d  t h a t  s u c h  i n f o r m a t i o n  b e  a v a i l a b l e  l o ­

c a l l y  a n d  u p d a t e d  f r e q u e n t l y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

1 . 2 0  c o n t a i n s  a b s o l u t e l y  n o  p r o v i s i o n  r e q u i r i n g  th<it t h i s  

v i t a l  i n f o r m a t i o n  b e  m a i n t a i n e d  o r  m a d e  a v a i l a b l e .

S e c t i o n  . 1 6 5  C H A N G E  O F  R E G I S T E R E D  O F F I C E  O R  A G E N T

O R I G I N :  A C C  S e c t i o n  . 1 6 5  i s  a r e e n a c t m e n t  o f  A S  1 C . 0 5 . 0 5 1

w h i c h  w a s ,  in t u r n ,  p r e d i c a t e d  u p o n  S e c t i o n  1 3  o f  t h e  M B C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 1 6 5  e s t a b l i s h e s  t h e  p r o c e ­

d u r e  w h e r e b y  a d o m e s t i c  o r  f o r e i g n  c o r p o r a t i o n  m a y  c h a n g e  i t s  

r e g i s t e r e d o f f i c e o r a g e n t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

5 . 0 2 ( a )  is  i d e n t i c a l  t o  A C C  S e c t i o n  . 1 6 5 .  S u b s e c t i o n  ( b )  

d i f f e r s  o n l y  in t h a t  t h e  A C C  h a s  a u n i f o r m  p r o v i s i o n  on  

f i l i n g  w i t h  t h e  c o m m i s s i o n e r  w h i c h  is n o t  r e f l e c t e d  in t h e  

R M B C A .

S e c t i o n  . 1 7 0  C H A N G E  O R  R E S I G N A T I O N  O F  R E G I S T E R E D  A G E N T

O R I G I N :  A C C  S e c t i o n  . 1 7 0  i s  a r e e n a c t m e n t  o f  A S  1 0 . 0 5 . 0 5 4 ,

w h i c h  w a s  b a s e d  o n  S e c t i o n  1 3  o f  t h e  M B C A .  T h e  f i n a l  s e n ­

t e n c e  h a s  b e e n  c h a n g e d  t o  p e r m i t  a r e s i g n a t i o n  o f  t h e  r e g i s ­

t e r e d  a g e n t ,  t o  b e c o m e  a f f e c t i v e  s o o n e r  t h a n  3 0  d a y s  a f t e r  

t h e  f i l i n g  o f  w r i t t e n  n o t i c e  w i t h  t h e  c o m m i s s i o n e r  if t h e

c o r p o r a t i o n  a p p o i n t s  a s u c c e s s o r  w i t h i n  t h i s  s h o r t e n e d  p e r i ­

o d .  T h i s  c h a n g e  is b a s e d  u p o n  S e c t i o n  5 7 . 0 7 0 ( 3 )  o f  t h e

O r e g o n  R e v i s e d  S t a t u t e s .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 1 7 0  e s t a b l i s h e s  t h e  p r o c e ­

d u r e  b y  w h i c h  a r e g i s t e r e d  a g e n t  m a y  c h a n g e  a d d r e s s  o r  r e ­

s i g n .  U n l e s s  a n d  u n t i l  t h e  r e g i s t e r e d  a g e n t  f o l l o w s  t h e s e  

s t a t u t o r y  p r o c e d u r e s ,  t h e  c o m m i s s i o n e r  m a y  c o n t i n u e  t o  r e g a r d  

t h e  l a s t  a d d r e s s  o f  r e c o r d  a s  e f f e c t i v e  f o r  a l l  n o t i c e  p r o v i ­

s i o n s  u n d e r  t h e  A C C .

S u b s e c t i o n  ( b )  s e t s  f o r t h  t h e  p r o c e d u r e s  w h i c h  m u s t  b e  

o b s e r v e d  f o r  a r e g i s t e r e d  a g e n t  t o  e f f e c t i v e l y  r e s i g n .  U n ­

l e s s  a n d  u n t i l  s u c h  p r o c e d u r e s  a r e  f o l l o w e d ,  t h e  c o m m i s s i o n e r  

m a y  c o n t i n u e  t o  d e a l  w i t h  t h e  a g e n t  a n d  e f f e c t i v e l y  n o t i c e  o r  

b i n d  t h e  c o r p o r a t e  p r i n c i p a l .  In t h e  e v e n t  t h a t  s u c h  an

a g e n t  c e a s e s  t o  f u n c t i o n  w i t h o u t  o b s e r v i n g  t h e s e  s t a t u t o r y  

p r o v i s i o n ,  t h e r e ,  w o u l d  b e  a b r e a c h  o f  t h e  c o n t r a c t  o f  a g e n c y  

w i t h  t h e  c o r p o r a t i o n  b u t  s u c h  a b r e a c h  w o u l d  n o t  s e r v e  as a 

d e f e n s e  t o  t h e  c o r p o r a t e  p r i n c i p a l  in d e a l i n g  w i t h  o r  a c -
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c o u n t i n -  t o  t h e  c o m m i s s i o n e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

5 . 0 3  d o e s  n o t  p r o v i d e  f o r  a s h o r t e n e d  e f f e c t i v e  d a t e  if t h e  

c o r p o r a t i o n  a p p o i n t s  a s u c c e s s o r  r e g i s t e r e d  a g e n t .  T h e  m i n i ­

m u m  i n f o r m a t i o n  t o  b e  c o n t a i n e d  in t h e  w r i t t e n  r e s i g n a t i o n  is  

g o v e r n e d  b y  S e c t i o n  5 . 0 2 .  T h e  " c i r c u l a r i t y  p r o b l e m s "  n o t e d  

i n  t h e  o f f i c i a l  c o m m e n t  t o  R M B C A  S e c t i o n  5 . 0 3  h a v e  b e e n  

d i r e c t l y  s o l v e d  b y  A C C  S e c t i o n  . 1 7 0 ( b ) .  T h e  c o m m i s s i o n e r  is 

d i r e c t e d  t o  m a i l  a c o p y  o f  t h e  w r i t t e n  n o t i c e  o f  r e s i g n a t i o n  

t o  " t h e  c o r p o r a t i o n  at i t s  p r i n c i p a l  o f f i c e . "

S e c t i o n  . 1 7 5  S E R V I C E  O F  P R O C E S S  O N  C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  . 1 7 5 ( a ) ,  ( c ) ,  a n d  ( d )  a r e  a r e e n a c t m e n t

o f  A S  1 0 . 0 5 . 0 5 7 ,  a n d  a r e  b a s e d  o n  S e c t i o n  1 4  o f  t h e  M B C A .  

A C C  S e c t i o n  . 1 7 5 ( b )  is n e w  t o  t h e  l a w  o f  A l a s k a .  It is t a k e n  

f r o m  S e c t i o n  5 7 . 0 7 5 ( 3 )  a n d  ( 4 )  o f  t h e  O r e g o n  R e v i s e d  S t a t u t e s  

a n d  e l i m i n a t e s  t h e  c o m m i s s i o n e r ' s  b u r d e n  u n d e r  p r i o r  l a w  t o  

t r a n s m i t  p r o c e s s  s e r v e d  o n  t h e  c o m m i s s i o n e r  g i v e n  t h e  d e f a u l t  

o f  a r e g i s t e r e d  a g e n t .  U n d e r  A C C  S e c t i o n  . 1 7 5 ( b ) ,  t h a t  

b u r d e n  i s  p l a c e d  u p o n  t h e  p a r t y  s e e k i n g  t o  i n i t i a t e  l i t i g a ­

t i o n  a g a / n s t  t h e  c o r p o r a t i o n .

S U M M A R Y  O F  C O V E R A G E :  T o  a s s u r e  t h a t  n o t i c e  s e n t  t o  a c o r p o ­

r a t i o n  w i t h o u t  a r e g i s t e r e d  a g e n t  i s  t h e  b e s t  a v a i l a b l e  u n d e r  

t h e  c i r c u m s t a n c e s ,  A C C  S e c t i o n  . 1 7 5 ( b ) ( 2 ) ( B )  r e q u i r e s  t h a t  

t h e  m o v i n g  p a r t y  s e n d  n o t i c e  t o  s u c h  a d d r e s s  a s  it  k n o w s  o r ,  

o n  t h e  b a s i s  o f  r e a s o n a b l e ^ i n q u i r y ,  h a s  r e a s o n  t o  b e l i e v e  is 

m o s t  l i k e l y  t o  r e s u l t  in  ' a c t u a l  n o t i c e .  U n d e r  A C C  S e c t i o n  

. 1 7 5 ( b ) ( 3 ) ,  t h e  m o v i n g  p a r t y  i s  o b l i g e d  t o  f i l e  p r o o f  o f  t h e  

a t t e m p t e d  s e r v i c e  i n  t h e  a p p r o p r i a t e  s u p e r i o r  c o u r t  c r  o t h e r  

t r i b u n a l .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

5 . 0 4  a d m i t s  t h a t  t h e r e  w e r e  s u b s t a n t i a l  p r o b l e m s  w i t h  the' 

p r o v i s i o n s  o f  f o r m e r  M B C A  S e c t i o n  1 4 .  I t ,  t o o ,  e l i m i n a t e s  

t h e  b u r d e n  f o r m e r l y  p l a c e d  u p o n  a s t a t e  o f f i c i a l  t o  s e r v e  t h e  

s u b s t i t u t e  p r o c e s s .  U n l i k e  t h e  O r e g o n  l a w  a n d  t h e  A C C ,  R M B C A  

S e c t i o n  5 . 0 4 ( b )  d o e s  n o t  r e q u i r e  t h a t  a b e s t  e f f o r t  b e  m a d e  

t o  f i n d  t h e  a c t u a l  a d d r e s s  o f  t h e  c o r p o r a t i o n .  It is c o n t e n t  

i f  t h e  n o t i c e  i s  m a i l e d  t o  t h e  p r i n c i p a l  o f f i c e .  G i v e n  t h e  

o f f i c i a l  c o m m e n t ' s  e x p r e s s  s o l i c i t u d e  t h a t  a c t u a l  n o t i c e  b e  

c o m m u n i c a t e d  t o  t h e  f o r e i g n  c o r p o r a t i o n ,  i t  w o u l d  a p p e a r  t h a t  

t h e  O r e g o n / A C C  a p p r o a c h  i s  s u p e r i o r .
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ARTICLE 3. FORMATION OF CORPORATIONS

S e c t i o n  . 2 0 5  I N C O R P O R A T O R S

O R I G I N :  A C C  S e c t i o n  . 2 0 5  is a r e e n a c t m e n t  w i t h  o n e  c h a n g e  of

A S  1 0 . 0 5 . 2 5 2  a s  a m e n d e d  in 1 9 7 5  b y  t h e  L e g i s l a t u r e .

S U M M A R Y  O F  C O V E R A G E :  T h e  m i n i m u m  a g e  f o r  an i n c o r p o r a t o r  h a s

b e e n  r e d u c e d  f r o m  1 9  to 1 8  t o  b r i n g  S e c t i o n  . 2 0 5  i n t o  c o n f o r ­

m i t y  w i t h  A l a s k a ' s  g e n e r a l  p o l i c y  o n  l e g a l  m a j o r i t y .  A C C  

S e c t i o n  . 2 0 5  v a r i e s  f r o m  S e c t i o n  5 3  o f  t h e  M B C A  in t h e  r e q u i ­

r e m e n t  t h a t  i n c o r p o r a t o r s  b e  n a t u r a l  p e r s o n s .  T h i s  is a 

c o n t i n u a t i o n  o f  p r i o r  A l a s k a  l a w .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

2 . 0 1  d i f f e r s  f r o m  A C C  S e c t i o n  . 2 0 5  a n d  e x i s t i n g  A l a s k a  l a w  b y  

p e r m i t t i n g  a r t i f i c i a l  p e r s o n s  ( i n c l u d i n g  u n i n c o r p o r a t e d  a s s o ­

c i a t i o n s ,  p a r t n e r s h i p s ,  t r u s t s ,  e s t a t e s ,  a n d  g o v e r n m e n t s )  to  

a c t  a s  i n c o r p o r a t o r s .  T h e r e  is  n o  m i n i m u m  a g e  f o r  n a t u r a l  

p e r s o n s  t o  s o  f u n c t i o n .  F u r t h e r ,  t h e  r e q u i r e m e n t  t h a t  t h e  

i n c o r p o r a t o r s  s i g n  a v e r i f i e d  c o p y  o f  t h e  a r t i c l e s  h a s  b e e n  

e 1 i mi  n a t e d  .

S e c t i o n  . 2 0 8  A R T I C L E S  O F  I N C O R P O R A T I O N

S e c t i o n  . 2 1 0  A R T I C L E S  O F  I N C O R P O R A T I O N ;  O P T I O N A L  P R O V I S I O N S

O R I G I N :  A C C  S e c t i o n  . 2 0 8  s u b s e c t i o n s  ( 1 ) , ( 2 ) ,  a n d  ( 3 )  a r e

p r e d i c a t e d  u p o n  A S  1 0 . 0 5 . 2 5 5 ( 1 ) ,  ( 3 ) ,  a n d  ( 1 0 ) ,  w h i c h  w e r e

d e r i v e d  f r o m  S e c t i o n  5 4  o f  t h e  M B C A .  S u b s e c t i o n s  ( 4 )  a n d  ( 5 )  

a r e  t a k e n  f r o m  S e c t i o n  2 0 2  o f  t h e  G C L .  S u b s e c t i o n  ( 6 ) r e ­

e n a c t s  A S  1 0 . 0 5 . 2 5 5 ( 1 3 )  as  a m e n d e d .  T h e  p r o v i s i o n  of  t h e  A C C  

g o v e r n i n g  t h e  c o n t e n t  o f  t h e  a r t i c l e s  is m o d e l e d  u p o n  S e c ­

t i o n s  2 0 2  a n d  2 0 4  o f  t h e  G C L .  A C C  S e c t i o n  . 2 1 0  is b a s e d  u p o n  

G C L  S e c t i o n  2 0 4 ,  D e l a w a r e  S e c t i o n  1 0 2 ( b ) ( 4 )  a n d  ( 5 ) ,  a n d  A S  

1 0 . 0 5 . 2 5 5 .

S U M M A R Y  O F  C O V E R A G E :  In a d d i t i o n  t o  t h e  s p e c i f i c  c h a n g e s

n o t e d ,  S e c t  i o n s  . 2 0 8  a n d  . 2 1 0  m a k e  v i t a l  a d r a f t i n g  d e c i s i o n  

w h i c h  w a s  u n i m p o r t a n t  u n d e r  p r i o r  A l a s k a  l a w .  T h e  g o a l  o f  

t h e  A C C  is t o  f o l l o w  C a l i f o r n i a ' s  e x a m p l e  r e q u i r i n g  t h a t  t h e  

a r t i c l e s  o f  i n c o r p o r a t i o n  f u n c t i o n  a s  t h e  f u n d a m e n t a l  a g r e e ­

m e n t  w h i c h  s t r u c t u r e s  t h e  b a s i c  p u r p o s e  o f  t h e  c o r p o r a t i o n ,  

t h e  p r e r o g a t i v e s  o f  m a n a g e m e n t ,  a n d  t h e  r i g h t s  o f  s h a r e h o l d ­

e r s .  S e c t i o n  . 2 0 8  r e q u i r e s  t h a t  s e v e r a l  f u n d  a m e n  t a  1 d e c i ­

s i o n s  b e  a d d r e s s e d  in t h e  a r t i c l e s .  W h i l e  t h e  p r o v i s i o n s  m a y  

b e  a m e n d e d  b y  f o l l o w i n g  t h e  p r o c e d u r e s  o u t l i n e d  in t h e  A C C ,  

a t  a l l  t i m e s  t h e  s u b j e c t  m a t t e r  c o n t e n t  o f  S e c t i o n  . 2 0 8  m u s t
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b e  d e f i n e d  in  t h e  c u r r e n t  c o r p o r a t e  a r t i c l e s .  S e c t i o n  . 2 1 0  

e n u m e r a t e s  p r o v i s i o n s  w h i c h  a r e  o p t i o n a l  a s  c o n t e n t s  o f  t h e  

a r t i c l e s .  T h e  c r i t i c a l  p o i n t  is t h a t  if t h e  s u o j e c t  m a t t e r s  

e n u m e r a t e d  in S e c t i o n  . 2 1 0 ( 1 )  a r e  n o t  s e t t l e d  b y  t h e  i n i t i a l  

o r  a m e n d e d  p r o v i s i o n s  o f  t h e  a r t i c l e s ,  t h e y  m a y  n o t  b e  r e ­

s o l v e d  o r  g o v e r n e d  b y  t h e  b y l a w s ,  s h a r e h o l d e r  a g r e e m e n t s ,  o r  

a n y  o t h e r  f o r m  o f  t r e a t y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  A n  i n i t i a l

c o m p a r i s o n  b e t w e e n  R M B C A  S e c t i o n  2 . 0 2  a n d  A C C  S e c t i o n s  . 2 u S  

a n d  . 2 1 0  w o u l d  s u g g e s t  s i g n i f i c a n t  d i f f e r e n c e s .  I t  w o u l d  D e  

m i s l e a d i n g .  I t  is t r u e  t h a t  R M B C A  S e c t i o n  2 . 0 2 ( a )  h a s  a 

r a t h e r  s h o r t  l i s t  o f  m a n d a t o r y  p r o v i s i o n s  w h e n  c o n t r a s t e o  

w i t h  A C C  S e c t i o n  . 2 0 8 .  In p a r t  t h i s  is  b e c a u s e  A C C  S e c t i o n  

. 2 0 8 ( 4 )  r e f l e c t s  A l a s k a ' s  c o n c e r n  f o r  i d e n t i f i c a t i o n  o f  a l i e n  

a f f i l i a t e s ,  a c o n c e p t  u n k n o w n  t o  t h e  M o d e l  A c t .  F u r t h e r ,  

t h e r e  i s  n o  s i n g l e  p r o v i s i o n  i n  t h e  R M B C A  w h i c h  i s  c o m p a r a b l e  

t o  A C C  S e c t i o n  . 2 1 0  in g a t h e r i n g  i n t o  o n e  c o n v e n i e n t  p l a c e  

a l l  o f  t h e  o p t i o n a l  d e c i s i o n s  w h i c h  c a n n o t  b e  m a d e  e f f e c t i v e  

u n l e s s  t h e y  a r e  r e f l e c t e d  i n  t h e  a r t i c l e s .  T h e  M B C A  d o e s  

h a v e  s u c h  r e q u i r e m e n t s , o n l y  t h e y  a r e  s c a t t e r e d  t h r o u g h o u t  

t h e  a c t .  S e e  t h e  o f f i c i a l  c o m m e n t  t o  R M B C A  S e c t i o n  2 . 0 2  at 

p a g e  2 - 9 , 1 0 .

T h e  t o p i c s  w h i c h  a r e  c o n v e n i e n t l y  g a t h e r e d  in A C C  S e c ­

t i o n  . 2 1 0 ( 1 ) a n d  s c a t t e r e d  t h r o u g h o u t  t h e  l e n g t h y  t e x t  o f  t h e  

R M B C A  a r e  n o t  i d e n t i c a l .  In g e n e r a l ,  it m a y  b e  s a i d  t h a t  t h e  

A C C  is  m o r e  p r o t e c t i v e  o f  t h e  i n t e r e s t s  o f  s h a r e h o l d e r s  ( b o t h  

a c t u a l  a n d  p o t e n t i a l )  a n d  t h e i r  i n t e r e s t  in l o c a t i n g  in  o n e  

d o c u m e n t  a d e f i n i t i v e  s t a t e m e n t  o f  t h e s e  b a s i c  d e c i s i o n s .  

U n d e r  t h e  R M B C A ,  s u c h  d e c i s i o n s  c o u l d  b e  f o u n d  i n  e x t r i n s i c  

r e s o l u t i o n s  o r  a g r e e m e n t s  w h i c h  m i g h t  b e  k n o w n  a n d  a v a i l a b l e  

t o  s o m e  b u t  n o t  t o  o t n e r s .

S e c t i o n  . 2 1 3  F I L I N G  O F  A R T I C L E S  O F  I N C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  . 2 1 3  c o n t i n u e s  t h e  p o l i c y  o f  A S

1 0 . 0 5 . 2 5 8 ,  w h i c h  h a d  b e e n  p r e d i c a t e d  u p o n  S e c t i o n  5 5  o f  t h e  

M B C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 2 1 3  a l s o  r e f l e c t s  t h e

g e n e r a l  s c h e m e  o f  t h e  A C C  t o  s t a n d a r d i z e  t h e  p r o c e d u r e s  f o r  

f i l i n g  w i t h  t h e  c o m m i s s i o n e r  a s  s e t  f o r t h  in A C C  S e c t i o n  

. 9 1 0 .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

2 . 0 3  s u g g e s t s  t o  t h e  l e g i s l a t u r e s  o f  t h e  s e v e r a l  s t a t e s  t h a t  

t h e y  a b o l i s h  t h e  c o n c e p t  a n d  p r a c t i c e  o f  a " c e r t i f i c a t e  o f  

i n c o r p o r a t i o n . "  I n s t e a d ,  f i l i n g  is  c o m p l e t e d  u p o n  d e l i v e r i n g  

a c o p j  o f  t h e  a r t i d e s  t o  t h e  s e c r e t a r y  o f  s t a t e  a n d  h a v i n g  

i t  " s t a m p e d  a n d  f i l e d . "  T h e r e  i s  t o  b e  n o  c e r t i f i c a t e  of  

i n c o r p o r a t i o n .  E l i m i n a t i o n  o f  t h e  c e r t i f i c a t e  o f  i n c o r p o r a ­

t i o n  w o u l d  d e s t r o y  t h e  " b r i g h t  l i n e "  e v e n t  s e l e c t e d  b y  t h e  

C o m m i s s i o n  f o r  f i x i n g  t h e  d e  j u r e  c o m m e n c e m e n t  o f  c o r p o r a t e  

e x i s t e n c e .
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S e c t i o n  . 2 1 5  D I S C L O S U R E  O F  C O R P O R A T E  P U R P O S E S

O R I G I N :  A C C  S e c t i o n  . 2 1 5  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  o f

A S  1 0 . 0 5 . 2 5 9 ,  a s  a m e n d e d  in 1 9 8 0 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 2 1 5  p e r p e t u a t e s  a d e c i s i o n

o f  t h e  L e g i s l a t u r e  m a d e  in 1 9 8 0  w h i c h  r e q u i r e s  t h a t  a c o r p o ­

r a t i o n  d i s c l o s e  t o  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c

D e v e l o p m e n t  t h e  a c t i v i t i e s  in w h i c h  it w i l l  i n i t i a l l y  e n g a g e .  

T h i s  is n o t  d o n e  f o r  t h e  p u r p o s e  o f  l i m i t i n g  c o r p o r a t e  a c t i ­

v i t y .  U n d e r  t h e  A C C ,  i n c o r p o r a t i o n  c a n  s t i l l  b e  as g e n e r a l

a s  t h e  r s u i t o f  " a n y  l a w f u l  p u r p o s e . "  T h e  i n f o r m a t i o n  is

e l i c i t e d  s o  t h a t  t h e  s t a t e  m a y  o b t a i n  a c l e a r e r  i d e a  o f  t h e

d i m e n s i o n  o f  e c o n o m i c  a c t i v i t y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  A g a i n ,  r e f l e c ­

t i n g  i t s  l a c k  o f  f a m i l i a r i t y  w i t h  t h e  a s p i r a t i o n s  of  t h e  

A l a s k a  L e g i s l a t u r e ,  t h e  s t a n d a r d  r e c o m m e n d e d  t e x t  o f  t h e  

R M B C A  c o n t a i n s  n o  p r o v i s i o n  r e q u i r i n g  d i s c l o s u r e  of  c o r p o r a t e  

p u r p o s e s .

S e c t i o n  . 2 1 8  E F F E C T  O F  I S S U A N C E  O F  C E R T I F I C A T E  O F  I N C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  . 2 1 8  is d e r i v e d  f r o m  A S  1 0 . 0 5 . 8 1 0 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 2 1 8  f i x e s  t h e  i s s u a n c e  o f

t h e  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  a s  t h e  p o i n t  in t i m e  w h e n  

t h e  d e  j u r e  e x i s t e n c e  o f  a c o r p o r a t i o n  c o m m e n c e s .  In a d o p t ­

i n g  t h i s  " b r i g h t  l i n e "  r u l e ,  t h e  A C C  g o e s  b e y o n d  S e c t i o n  55 

o f  t h e  M B C A  a n d  A S  1 0 . 0 5 . 8 1 0  t o  e x p r e s s l y  a b o l i s h  t h e  c o m m o n  

l a w  d o c t r i n e s  o f  d e  j u r e  c o m p l i a n c e ,  d e  f a c t o  i n c o r p o r a t i o n ,  

a n d  c o r p o r a t i o n  b y  e s t o p p e l .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

2 . 0 3  w o u l d  a l s o  c r e a t e  a " b r i g h t  l i n e "  e v e n t  f i x i n g  t.’:e 

i n i t i a l  e x i s t e n c e  o f  a c o r p o r a t i o n .  U n d e r  R M B C A  S e c t i o n  

2 . 0 3 ,  t h a t  e v e n t  i s  " t h e  s e c r e t a r y  o f  s t a t e ' s  f i l i n g  o f  t h e  

a r t i c l e s  o f  i n c o r p o r a t i o n .  . . ."

R M B C A  S e c t i o n  2 . 0 4  l e a v e s  t h e  c u r r e n t  b o d y  of c o n ­

f l i c t i n g  a n d  c o n f u s i n g  c o m m o n  l a w  o n  d e  f a c t o  i n c o r p o r a t i o n  

a n d  c o r p o r a t i o n  b y  e s t o p p e l  u n r e f o r m e d .  T h i s  n o t w i t h s t a n d i n g  

t h e  o f f i c i a l  c o m m e n t  t h a t :  " I n c o r p o r a t i o n  u n d e r  m o d e r n  s t a t ­

u t e s  is  s o  s i m p l e  a n d  i n e x p e n s i v e  t h a t  a s t r o n g  a r g u m e n t  m a y  

b e  m a d e  t h a t  n o t h i n g  s h o r t  o f  f i l i n g  a r t i c l e s  o f  i n c o r p o r a ­

t i o n  s h o u l d  c r e a t e  t h e  p r i v i l e g e  o f  l i m i t e d  l i a b i l i t y . "  A C C  

S e c t i o n  . 2 1 8  a d o p t s  t h a t  " s t r o n g  a r g u m e n t " .

S e c t i o n  . 2 2 0  A S S U M P T I O N  O F  P U R P O R T E D  P O W E R S  O F  N O N E X I S T E N T  

C O R P O R A T I O N :  L I A B I L I T Y
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O R I G I N :  A C C  S e c t i o n  . 2 2 0  i s  a m o d i f i c a t i o n  o f  f o r m e r  A S

1 0 . 0 5 . 8 1 0 ,  w h i c h  h a d  b e e n  p r e d i c a t e d  u p o n  S e c t i o n  1 4 5  o f  t h e  

M 8C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 2 2 0  d e t e r m i n e s  t h e  l i a b i ­

l i t y  c o n s e q u e n c e s  o f  p e r s o n s  w h o  a s s u m e  t o  a c t  a s  a c o r p o r a ­

t i o n  f o r  w h i c h  t h e r e  h a s  b e e n  n o  i s s u a n c e  o f  a c e r t i f i c a t e  o f  

i n c o r p o r a t i o n  ( S e c t i o n  2 1 8 ) .  U n l e s s  t h e r e  i s  a w r i t t e n  

a g r e e m e n t ,  w h e r e i n  a t h i r d  p a r t y  a g r e e s  t o  d e a l  o n  a l i m i t e d  

l i a b i l i t y  b a s i s  w i t h  i n d i v i d u a l s  p u r p o r t i n g  t o  a c t  f o r  a 

c o r p o r a t i o n  f o r  w h i c h  n o  c e r t i f i c a t e  h a s  b e e n  i s s u e d ,  t h o s e  

p e r s o n s  a r e  j o i n t l y  a n d  s e v e r a l l y  l i a b l e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M 8C A  S e c t i o n

2 . 0 4  i m p o s e s  j o i n t  a n d  s e v e r a l  l i a b i l i t y  o n  a l l  p e r s o n s  

p u r p o r t i n g  t o  a c t  a s  o r  o n  b e h a l f  o f  a c o r p o r a t i o n  w h o  k n e w  

t h a t  t h e r e  w a s  n o  i n c o r p o r a t i o n  [ e f f e c t i v e  f i l i n g  w i t h  t h e  

s e c r e t a r y  o f  s t a t e ] .  I t  d o e s  n o t h i n g  t o  r e l i e v e  t h e  c o n ­

f l i c t i n g  i n t e r p r e t a t i o n s  g i v e n  t o  p r i o r  M o d e l  A c t  p r o v i s i o n s  

d e a l i n g  w i t h  t h e  c o n s e q u e n c e s  o f  d e f e c t i v e  i n c o r p o r a t i o n .  

S e e ,  e . g . ,  S h e r w o o d  & R o b e r t s - Q r e g o n , I n c .  v. A 1 e x a n d e r , 2 6 9  

O r .  3 8 9  , 5Y 5  P . 2 d  1 3 5  ( 1 9 7 4  ), w h i c h  is  in d i r e c t  c o n f l i c t

w i t h  H e i n t z e  C o r p .  v. N o r t h w e s t  T e c h - M a n u a l  i , I n c . ,  7 w a s h .  

A p p .  7 5 9 ,  5 0 2  P . 2 d  4 8 6  ( D i v . O n e .  1 9 7 2 ) .

S e c t i o n  . 2 2 3  O R G A N I Z A T I O N  M E E T I N G

O R I G I N :  A C C  S e c t i o n  . 2 2 3  i s  a r e e n a c t m e n t  o f  A S  1 0 . 0 5 . 2 6 7

a n d  i s  b a s e d  u p o n  S e c t i o n  5 7  o f  t h e  M B C A .  L a n g u a g e  m o d i f i c a ­

t i o n s  ' h a v e  b e e n  m a d e  t o  c o o r d i n a t e  w i t h  S e c t i o n  . 2 1 0 ( 3 ) ,  

w h i c h  m a k e s  o p t i o n a l  t h e  n a m i n g  o f  i n i t i a l  d i r e c t o r s  in t h e  

a r t i c l e s .  A n o t h e r  m o d i f i c a t i o n  i s  t h e  p h r a s e  in t h e  f i r s t  

s e n t e n c e  w h i c h  is i n t e n d e d  t o  p r e c l u d e  a c o n s t r u c t i o n  o f  

S e c t i o n  . 2 2 3  a s  a p r e c o n d i t i o n  t o  t h e  a t t a i n m e n t  o f  c o r p o r a t e  

e x i  s t e n c e .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 2 2 3  d e f i n e s  t h e  t r a n s i t i o n

b y  w h i c h  t h e  e n t i t y  b e i n g  f o r m e d  p a s s e s  f r o m  t h e  c o n t r o l  o f  

i n c o r p o r a t o r s  t o  t h a t  o f  t h e  i n i t i a l  b o a r d  o f  d i r e c t o r s .  In 

a r e f o r m  d e s i g n e d  t o  f a c i l i t a t e  c o r p o r a t e  f o r m a t i o n ,  t h e  

a r t i d e s  a r e  c o m p e t e n t  t o  n a m e  i n i t i a l  d i r e c t o r s  in w h i c h  

c a s e  t h e y ,  a n d  n o t  i n c o r p o r a t o r s , h o l d  t h e  i n i t i a l  m e e t i n g .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

2 , 0 5  p a r a l l e l s  t h e  A C C  a n d  p e r m i t s  .the a r t i c l e s  t o  n a m e  t h e  

i n i t i a l  d i r e c t o r s .

S e c t i o n  . 2 2 5  P G W E R S  O F  I N C O R P O R A T O R S  B E F O R E  D I R E C T O R S '  E L E C T I O N

O R I G I N :  A C C  S e c t i o n  . 2 2 5  is n e w  t o  A l a s k a  l a w  b e i n g  p r e d i ­

c a t e d  u p o n  S e c t i o n  2 1 0  o f  t h e  G C L  a n d  S e c t i o n  1 0 7  o f  t h e
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G e n e r a l  C o r p o r a t i o n  L a w  o f  t h e  S t a t e  o f  D e l a w a r e .

S U M M A R Y  O F  C O V E R A G E :  S i n c e  t h e  n a m i n g  o f  i n i t i a l  d i r e c t o r s

in t h e  a r t i c l e s  is  o p t i o n a l ,  S e c t i o n  . 2 5 5  d e f i n e s  t h e  p o w e r s  

w h i c h  i n c o r p o r a t o r s  s h a l l  h a v e  in t h e  e v e n t  t h a t  t h e y ,  a n d  

n o t  t h e  i n i t i a l  d i r e c t o r s ,  s h a l l  h o l d  t h e  o r g a n i z a t i o n a l  

m e e t  i n g .

C O M P A R I S O N  W I T H  T H E  F I N A L  O R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

2 . 0 5 ( 2 )  i s  in s u b s t a n t i a l  a c c o r d  w i t h  t h e  C a l i f o r n i a ,  D e l a ­

w a r e ,  a n d  A C C  i n n o v a t i o n s .

S e c t i o n  . 2 2 8  B Y L A W S :  A D O P T I O N ,  A M E N D M E N T  O R  R E P E A L

O R I G I N :  A C C  S e c t i o n  . 2 2 8  is t a k e n  f r o m  S e c t i o n  2 1 1  o f  t h e

G C L  a n d  w o r k s  a m a j o r  c h a n g e  i n  A S  1 0 . 0 5 . 1 3 5 .

S U M M A R Y  O F  C O V E R A G E :  U n d e r  c u r r e n t  A l a s k a  l a w  t h e  p o w e r  t o

a d o p t ,  a m e n d ,  a n d  r. e p e a l  p r o v i s i o n s  o f  t h e  b y l a w s  is v e s t e d  

e x c l u s i v e l y  in  t h e  b o a r d  u n l e s s  r e s e r v e d  t o  t h e  s h a r e h o l d e r s  

i n  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .

A b s e n t  p r o v i s i o n s  in  t h e  a r t i c l e s ,  A C C  S e c t i o n  . 2 2 8

v e s t s  e q u a l  p o w e r s  in t h e  b o a r d  a n d  t h e  s h a r e h o l d e r s  w i t h

r e s p e c t  t o  d e t e r m i n i n g  t h e  c o n t e n t  of  t h e  b y l a w s .  H o w e v e r ,

t h e  a r t i c l e s  a r e  c o m p e t e n t  t o  r e s t r i c t  o r  e l i m i n a t e  t h e  p o w e r  

o f  e i t h e r  t h e  b o a r d  o r  t h e  o u t s t a n d i n g  s h a r e s .  T h e r e  a r e  

t h u s  t h r e e  p o s s i b i l i t i e s :  ( 1 ) c o n c u r r e n t ,  i n d e p e n d e n t  p o w e r

i n  t h e  b o a r d  a n d  t h e  o u t s t a n d i n g  s h a r e s  ( t h e  d e f a u l t  r u l e ) ;

( 2 ) an  a r t i c l e  p r o v i s i o n  r e s t r i c t i n g  o r  e l i m i n a t i n g  t h e  p o w e r  

o f  t h e  b o a r d ;  o r ,  ( 3 )  an a r t i c l e  p r o v i s i o n  r e s t r i c t i n g  o r  

e l i m i n a t i n g  t h e  p o w e r  o f  t h e  o u t s t a n d i n g  s h a r e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

1 0 . 2 0  p r o v i d e s  a d e f a u l t  r u l e  i d e n t i c a l  t o  A C C  S e c t i o n  . 2 2 8 .  

I n  t h e  a b s e n c e  o f  a p r o v i s i o n  i n  t h e  a r t i c l e s ,  t h e  p o w e r  to  

a d o p t ,  a m e n d ,  o r  r e p e a l  b y l a w s  is  s h a r e d  b y  t h e  d i r e c t o r s  a n d  

s h a r e h o l d e r s .  T h e  R M B C A  d o e s  n o t  u s e  t h e  t e r m  " a d o p t " ,  b u t  

t h e  o f f i c i a l  c o m m e n t  m a k e s  e x p l i c i t  t h a t  it is t o  b e  i n c l u d e d  

w i t h i n  t h e  m e a n i n g  o f  " a m e n d , "  U n d e r  R M B C A  S e c t i o n  

1 0 . 2 0 ( a ) ( 1 ), t h e  a r t i c l e s  a r e  c o m p e t e n t  t o  e x t i n g u i s h  t h e  

p o w e r  o f  t h e  b o a r d .  A p p a r e n t l y  t h e y  c a n n o t  e x t i n g u i s h  t h e  

p o w e r  of  t h e  s h a r e h o l d e r s  w h o ,  u n d e r  R M B C A  S e c t i o n  1 0 . 2 0 ( b ) ,  

a r e  g u a r a n t e e d  p o w e r  o v e * - t h e  c o n t e n t  o f  t h e  b y l a w s .  T h u s  

t h e  f l e x i b i l i t y  a v a i l a b l e  u n d e r  C a l i f o r n i a ,  D e l a w a r e ,  a n d  A C C  

p r o v i s i o n s  i s  n o t  a t t a i n a b l e  u n d e r  t h e  R M B C A .

T h e  A C C ' s  c o n c e r n  t h a t  s h a r e h o l d e r s  u l t i m a t e l y  c o n t r o l  

t h e  c o r p o r a t i o n  i s  m a n i f e s t e d  in S e c t i o n  4 6 0  w h e r e i n  t h e y  a r e  

g i v e n  t h e  r i g h t  t o  r e m o v e  a n y  o r  a l l  o f  t h e  d i r e c t o r s  at  a n y  

t i m e  f o r  a n y  r e a s o n .

S e c t i o n  . 2 3 0  B Y L A W S : .  N U M B E R  O F  D I R E C T O R S  A N D  O T H E R  C O N T E N T

O R I G I N :  A C C  S e c t i o n  . 2 3 0  is p r e d i c a t e d  u p o n  S e c t i o n  2 1 2  of
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t h e  G C L ,  a n d  s u b s t a n t i a l l y  e n l a r g e s  t h e  c o v e r a g e  o f  A S

1 0 . 0 5 1 3 5 ,  w h i c h  h a d  b e e n  b a s e d  o n  S e c t i o n  2 7  o f  t h e  M B C A .

S U M M A R Y  O F  C O V E R A G E :  U n d e r  A C C  S e c t i o n  . 2 3 0 ,  t h e  b y l a w s  h a v e

a m a n d a t o r y  c o n t e n t  o n l y  i f  t h e  a r t i c l e s  h a v e  n o t  f i x e d  t h e  

n u m b e r  o f  d i r e c t o r s  o r  e s t a b l i s h e d  a f o r m u l a  f r o m  w h i c h  t h a t  

n u m b e r  m a y  b e  d e r i v e d .  T h e  A C C ' s  p r o v i s i o n s  o n  t h e  n u m b e r  o f  

d i r e c t o r s  e s t a b l i s h  t h r e e  a s  t h e  d e f a u l t  m i n i m u m  u n l e s s  t h e  

c o r p o r a t i o n  h a s  f e w e r  t h a n  t h r e e  s h a r e h o l d e r s .  In t h a t  i n ­

s t a n c e ,  t h e  n u m b e r  o f  d i r e c t o r s  n e e d  n o t  e x c e e d  t h e  n u m b e r  o f  

s h a r e h o l d e r s .  T h i s  w i l l  p r o v i d e  s i g n i f i c a n t  f l e x i b i l i t y  in 

t h e  f o r m a t  i o n  a n d  o p e r a t i o n  o f  c l o s e l y  h e l d  c o r p o r a t i o n s .  

A n y  b y l a w  w h i c h  w o u l d  c h a n g e  t h e  n u m b e r  o f  d i r e c t o r s  m u s t  

o b t a i n  a p p r o v a l  o f  t h e  o u t s t a n d i n g  s h a r e s .  F u r t h e r ,  i f  t h a

e f f o r t  i s  t o  r e d u c e  t h e  n u m b e r  o f  p o s i t i o n s  o n  t h e  b o a r d  uo

f e w e r  t h a n  f i v e ,  s u b s e c t i o n  2 3 0 ( d )  p r o t e c t s  t h e  i n t e r e s t s  o f  

m i n o r i t y  s h a r e h o l d e r s  b y  i n v a l i d a t i n g  t h e  a t t e m p t  i f  s i x t e e n  

a n d  t w o - t h i r d s  p e r c e n t  o f  t h e  o u t s t a n d i n g  s h a r e s  v o t e  a g a i n s t  it.
U n d e r  s u b s e c t i o n  ( e ) ,  t h e  o p t i o n a l  c o n t e n t  o f  t h e  b y l a w s  

i s  p a r t i a l l y  e n u m e r a t e d .  T h e s e  p r o v i s i o n s  n e e d  n o t  b e  a d o p ­

t e d  b u t  a r e  i n t e n d e d  t o  s u g g e s t  t o  t h o s e  f o r m i n g  c o r p o r a t i o n s  

s o m e  o f  t h e  i m p o r t a n t  m a t t e r s  g o v e r n i n g  p r o c e d u r e s ,  e . g .  f o r  

s h a r e h o l d e r  a n d  d i r e c t o r  m e e t i n g s ,  t h e  q u a l i f i c a t i o n s ,  d u ­

t i e s ,  a u t h o r i t y  a n d  c o m p e n s a t i o n  o f  d i r e c t o r s  a n d  o f f i c e r s ,  

a n d  s u c h  o t h e r  m a t t e r s  r e l a t i n g  t o  t h e  d a y  t o  d a y  m a n a g e m e n t  

o f  t h e  c o r p o r a t i o n  a s  a r e  u s e f u l l y  s t a b i l i z e d  in a f o r m a l  

a g r e e m e n  t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

2 . 0 6 ( b )  s i m p l y  s t a t e s  t h a t  t h e  b y l a w s  m a y  c o n t a i n  a n y  p r o v i ­

s i o n  f o r  m a n a g i n g  t h e  b u s ' i n e s s  a n d  r e g u l a t i n g  t h e  a f f a i r s  o f  

t h e  c o r p o r a t i o n  t h a t  is n o t  i n c o n s i s t e n t  w i t h  l a w  o r  t h e  

a r t i c l e s .  T h i s  i s  in a c c o r d  w i t h  A C C  S e c t i o n  . 2 3 0 ( e ) .  T h e  

a b s e n c e  o f  t h e  e n u m e r a t e d  l i s t  o f  o p t i o n a l  p r o v i s i o n s  f h o u l d  

n o t  b e  t a k e n  t o  s u g g e s t  t h a t  t h e  R M S C A  i s  l e s s  e x a c t i n g  t h a n  

t h e  A C C .  T h e  c r o s s - r e f e r e n c e s  t o  R M B C A  S e c t i o n  2 . 0 6  i n d i c a t e ’ 

t w e n t y - t w o  m a t t e r s  w h i c h  s h o u l d  b e  c o n s i d e r e d  f o r  r e g u l a t i o n  

i n  t h e  b y l a w s .  R a t h e r  t h a n  t h e  c o n v e n i e n c e  o f  A C C  S e c t i o n  

. 2 3 0 ( e ) ,  o n e  h a s  t o  p a g e  t h r o u g h  t h e  p r o v i s i o n s  o f  t h e  R M B C A .

S e c t i o n  . 2 3 3  B Y L A W S  T O  B E  K E P T  A T  O F F I C E ;  I N S P E C T I O N  B Y

S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 2 3 3  i s  t a k e n  f r o m  S e c t i o n  2 1 3  o f  t h e

G C L .

S U M M A R Y  O F  C O V E R A G E :  T h e  c o r p o r a t i o n  i s  o b l i g a t e d  t o  k e e p  at

i t s  p r i n c i p a l  b u s i n e s s  o f f i c e  i n  A l a s k a  a c o p y  o,r i t s  b y l a w s  

r e f l e c t i n g  a l l  c u r r e n t  p r o v i s i o n s  i n c l u d i n g  a r r e n d m e n t s . T h e  

s h a r e h o l d e r s  a r e  t o  h a v e  a r i g h t  t o  i n s p e c t  t h e  b y l a w s  a t  a l l  

r e a s o n a b l e  t i m e s .  A f o r e i g n  c o r p o r a t i o n  w h i c h  d o e s  n o t  h a v e  

a p r i n c i p a l  b u s i n e s s  o f f i c e  in A l a s k a  i s  o b l i g a t e d  t o  f u r n i s h  

a c o p y  o r  i t s  c u r r e n t  b y l a w s  t o  a n y  A l a s k a  s h a r e h o l d e r  w h o
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m a k e s  a w r i t t e n  r e q u e s t .

A S  1 0 . 0 5 . 2 3 7  t h r o u g h  . 2 4 9  c o v e r  t h e  c o n t e n t  o f  A C C  

S e c t i o n  . 2 3 3 ,  b u t  d o  n o t  c l e a r l y  o b l i g a t e  a f o r e i g n  c o r p o r a ­

t i o n  t o  m a k e  a c o p y  o f  i t s  b y l a w s  a v a i l a b l e  to  r e q u e s t i n g

s h a r e h o l d e r s  w h o  a r e  c i t i z e n s  o f  A l a s k a .
»

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  R M B C A

c o n t a i n s  a s i m i l a r  r e q u i r e m e n t  a l t h o u g h  it  is soi i w h a t  d i f f i ­

c u l t  t o  l o c a t e .  S e c t i o n  1 6 . 0 2  d i r e c t s  t h a t  a c o r p o r a t i o n  

k e e p  c o p i e s  o f  t h e  r e c o r d s  r e q u i r e d  in S e c t i o n  1 6 . 0 1 ( c ) .  O n e  

o f  t h e  i t e m s  s e t  f o r t h  in  in  S e c t i o n  1 6 . 0 1 ( c )  is a c o p y  of 

t h e  c o r p o r a t e  b y l a w s .
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ARTICLE 4. C O R P O R A T E  FINANCE

S e c t i o n  . 3 0 5  C R E A T I O N ,  C L A S S E S ,  A N D  I S S U A N C E  O F  S H A R E S

O R I G I N :  A C C  S e c t i o n  . 3 0 5  i s  p r e m i s e d  u p o n  G C L  S e c t i o n  4 0 0 ,

w i t h  m o a i f i c a t i o n s  to  a c c o m m o d a t e  M B C A  S e c t i o n s  15  a n d  1 6 ,  

w h i c h  w e r e  t h e  b a s i s  o f  A S  1 0 . 0 5 . 0 6 0  a n d  . 0 6 9 .  S e c t i o n  

. 3 0 5 ( a )  r e p l a c e s  A S  1 0 . 0 5 . 0 6 0  w i t h o u t  s u b s t a n t i v e  c h a n g e ,  a n d  

S e c t i o n  . 3 0 5 ( b )  r e p l a c e s  A S  1 0 . 0 5 . 0 6 9  w i t h o u t  s u b s t a n t i v e  

c h a n g e .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 0 5  p e r m i t s  g r e a t  f l e x i b i ­

l i t y  t o  t h e  c o r p o r a t i o n  i n  c r e a t i n g  d i s t i n c t i o n s  as a m o n g  

v a r i o u s  c l a s s e s  o r  s e r i e s  o f  s h a r e s  w i t h  r e s p e c t  t o  v o t i n g  

r i g h t s ,  a s  w e l l  a s  p r e f e r e n c e s  o r  p r i v i l e g e s  r e g a r d i n g  d i s ­

t r i b u t i o n s  d u r i n g  t h e  l i f e  o r  a t  t h e  d i s s o l u t i o n  o f  t h e  

e n t i t y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 0 1  i s  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 3 0 5 .  A C C  

S e c t i o n  2 1 0 ( 6 ) *  s w a r n i n g  t h a t  t h e  r i g h t s ,  p r i v i l e g e s ,  a n d  

l i m i t a t i o n s  o n  c l a s s e s  o f  s t o c k  m u s t  b e  c o n t a i n e d  in  t h e  

a r t i c l e s  i s  r e f l e c t e d  in R M B C A  S e c t i o n  6 . 0 1 ( b ) .

S e c t i o n  . 3 0 8  I S S U A N C E  O F  P R E F E R R E D  O R  S P E C I A L  C L A S S E S  O F  S H A R E S%

O R I G I N :  A C C  S e c t i o n  . 3 0 8  i s  l a r g e l y  a r e e n a c t m e n t  o f  A S

1 0 . 0 5 . 0 6 3 ,  w h i c h  w a s  p r e d i c a t e d  u p o n  S e c t i o n  1 5  o f  t h e  M B C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 0 5  a l l o w s  t h e  e s t a b l i s h ­

m e n t  o f  c l a s s e s  a n d  s e r i e s  w i t h  v a r y i n g  r i g h t s  a n d  l i a b i l i ­

t i e s .  A C C  S e c t i o n  . 3 0 8  s p e c i f i e s  a n u m b e '1 o f  p a r t i c u l a r s  

w h i c h  m a y  b e  t h e  s u b j e c t  o f  v a r i a t i o n  u e t w e e n  d i f f e r e n t  

c l a s s e s .  T h i s  l i s t  s h o u l d  a i d  t h e  p r a c t i t i o n e r  in d i s c u s s i n g  

w i t h  c l i e n t s  t h e  v a r i a t i o n s  p o s s i b l e  i n  s u c h  a r e a s  as r e d e m p ­

t i o n ,  d i v i d e n d  p r e f e r e n c e s ,  l i q u i d a t i o n  p r e f e r e n c e s  a n d  c o n ­

v e r s i o n  o p t i o n s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 0 2  i s  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 3 0 8 .

S e c t  i o n . 3 1 0 I S S U A N C E  O F  S H A R E S  IN  S E R I E S

S e c t  i o n . 3 1 3 V A R I A T I O N  IN R I G H T S  A N D  P R E F E R E N C E S  O F  S H A R E S

S e c t i o n . 3 1 5 S E R I E S  R I G H T S  A N D  P R E F E R E N C E S  E S T A B L I S H E D  BY  B O A R D

S e c t i  o n . 3 1 8 M A N N E R  O F  E S T A B L I S H I N G  S E R I E S
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Section .320 FILING OF STATEMENT BEFORE ISSUANCE OF SERIES

O R I G I N :  A C C  S e c t i o n  . 3 1 0  is b a s e d  u p o n  A S  1 0 . 0 5 . 0 6 6  a n d  M B C A

S e c t i o n  16  w i t h o u t  s u b s t a n t i v e  c h a n g e .

M B C A  S e c t i o n  1 6  a n d  A S  1 0 . 0 5 . 0 6 9  f o r m  t h e  b a s i s  f o r  A C C  

S e c t i o n  3 1 3 .  S u b s e c t i o n  ( 7 ) ,  w h i c h  p e r m i t s  a v a r i a t i o n  in 

v o t i n g  r i g h t s  in p r e f e r r e d  o r  s p e c i a l  c l a s s e s ,  is n e w  to

A l a s k a  l a w .  T h e  p r o v i s i o n  w a s  a d d e d  t o  M B C A  S e c t i o n  1 6  in

1 9 6 6 ,  a f t e r  e n a c t m e n t  o f  A S  1 0 . 0 5 . 0 6 9 .  T h i s  s e c t i o n  t h u s

r e p r e s e n t s  an  u p d a t i n g  o f  A l a s k a  l a w  t o  c o n f o r m  t o  t h e  M o d e l

A c t .

A C C  S e c t i o n  . 3 1 5  is  p r e d i c a t e d  u p o n  M B C A  S e c t i o n  1 6  a n d  

r e e n a c t s  A S  1 0 . 0 5 . 0 7 2  w i t h o u t  s u b s t a n t i v e  c h a n g e .

A C C  S e c t i o n  . 3 1 8  is a r e e n a c t m e n t  w i t h o u t  s u b s t a n t i v e

c h a n g e  o f  A S  1 0 . 0 5 . 0 7 5  a n d  M B C A  S e c t i o n  1 6 .

A C C  S e c t i o n  . 3 2 0  is e s s e n t i a l l y  a r e e n a c t m e n t  o f  A S

1 0 . 0 5 . 0 7 8 ,  w h i c h  w a s  p r e d i c a t e d  u p o n  M B C A  S e c t i o n  1 6 .  A-

m o d i f i c a t i o n  h a s  b e e n  m a d e  t o  t h e  l a n g u a g e  o f  S e c t i o n  . 3 2 0 ( a )  

t o  a c c o r d  w i t h  t h e  b r o a d e r  p o w e r  of  d e l e g a t i o n  to t h e  b o a r d  

t o  f i x  b y  r e s o l u t i o n  an  u n i s s u e d  c l a s s .

A C C  S e c t i o n  . 3 2 3  is a r e e n a c t m e n t  o f  A S  1 0 . 0 5 . 0 8 4 ,  w h i c h  

w a s  m o d e l e d  u p o n  S e c t i o n  1 6  o f  t h e  M B C A .  A w o r d i n g  c h a n g e  

h a s  b e e n  m a d e  t o  r e f l e c t  t h e  b r o a d e r  p o w e r  of  a b o a r d  t o  f i x  

b y  r e s o l u t i o n  t h e  r i g h t s  a n d  p r i v i l e g e s  o f  a n  a u t h o r i z e d  b u t  

w h o l l y  u n i s s u e d  c l a s s .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 1 0  m a k e s  c l e a r  t h a t

p r e f e r r e d  a n d  s p e c i a l  c l a s s e s  o f  s h a r e s  m a y  b e  d i v i d e d  i n t o  

s e r i e s .

A C C  S e c t i o n  . 3 1 3  e n u m e r a t e s  t h e  r i g h t s  a n d  p r e f e r e n c e s  

w h i c h  m a y  v a r y  b e t w e e n  s e r i e s  o f  t h e  s a m e  p r e f e r r e d  o r  s p e ­

c i a l  c l a s s  o f  s h a r e s .

A C C  S e c t i o n  . 3 1 5  s p e c i f i e s  t h a t  t h e  b o a r d  m a y  b e  g r a n t e d  

t h e  p o w e r  b y  t h e  a r t i c l e s  t o  d i v i d e  a c l a s s  i n t o  s e r i e s  a n d  

f i x  t h e  r e l a t i v e  r i g h t s  a n d  p r e f e r e n c e s  o f  t h e  s h a r e s  of  a 

s e r i e s .  T h i s  p o w e r  i s  s u b j e c t  t o  a n y  l i m i t a t i o n  p l a c e d  u p o n  

i t  b y  t h e  a r t i c l e s  o r  b y  A C C  S e c t i o n s  3 0 5 - 3 2 3 .

A C C  S e c t i o n  . 3 1 8  s p e c i f i e s  t h e  p r o c e d u r e  f o r  e s t a b l i s h ­

i n g  a s e r i e s .

A C C  S e c t i o n  . 3 2 0  v i n d i c a t e s  t h e  i n t e r e s t  o f  t h e  s t a t e  in 

s e c u r i n g  i n f o r m a t i o n  as  t o  t h e  e q u i t y  ’n t e r e s t s  o u t s t a n d i n g  

f o r  A l a s k a  c o r p o r a t i o n s .  T h i s  i n f o r m a t i o n  is s u p p l i e d  b y  t h e  

a r t i c l e s  o r  a n y  a m e n d m e n t  t h e r e t o  in c a s e s  n o t  i n v o l v i n g  

b o a r d  p o w e r  t o  f i x  t h e  r e l a t i v e  r i g h t s  a n d  p r e f e r e n c e s .  

H o w e v e r ,  w h e n  t h e  p o w e r  h a s  b e e n  d e l e g a t e d  t o  t h e  b e a r d  ( A C C  

S e c t i o n  . 2 0 8 ( 5 )  ( B ) ( C ) ) : S e c t i o n  3 2 0  r e q u i r e s  t h a t  t h i s  i n f o r - .  

m a t i o n  b e  f i l e d  w i t h  the . c o m m i s s i o n e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 0 3  e s t a b l i s h e s  w i t h  f e w e r  g u i d e l i n e s  to  t h e  p r a c t i c i n g  

l a w y e r ,  t h e  a u t h o r i t y ,  s c o p e ,  m a n n e r ,  a n d  s t e p s  w h i c h  m u s t  b e
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t a k e n  t o  c r e a t e  s e r i e s  w i t h i n  a c l a s s  o f  p r e f e r r e d  s h a r e s  a n d  

t o  " e p o r t  t h e  s a m e  t o  t h e  s e c r e t a r y  o f  s t a t e .

R M B C A  S e c t i o n  6 . 0 3  d e p a r t s  f r o m  p r i o r  p r o v i s i o n s  o f  t h e

M o d e l  A c t  a n d  t h e  s t a t u t o r y  l a w  o f  a l l  s t a t e s ,  i n c l u d i n g

A l a s k a ,  b y  p e r m i t t i n g  c r e a t i o n  o f  a r e p u r c h a s e  o b l i g a t i o n  in 

t h e  c o r p o r a t i o n  w i t h  r e s p e c t  t o  a l l  o r  a p a r t  o f  a s e r i e s .  

T h i s  p r e c e d e n t  b r e a k i n g  s u g g e s t i o n  w o u l d  c r e a t e  a " p u t "  in 

t h e  h a n d s  o f  t h e  h o l d e r s  o f  s u c h  s h a r e s  t o  f o r c e  t h e  c o r p o ­

r a t e  i s s u e r  t o  r e a c q u i r e  t h e  s t o c k .

S e c t i o n  . 3 2 5  R E D E M P T I O N  O F  S H A R E S ;  C R E A T I O N  O K  S I N K I N G  F U N D ;  

R E P U R C H A S E  A G R E E M E N T S

O R I G I N :  A C C  S e c t i o n  . 3 2 5  i s  n e w  a n d  h a s  n o  p r e c e d e n t  in

A l a s k a  l a w .  I t  is  t a k e n  f r o m  G C L  S e c t i o n  4 0 2 ( a ) ,  ( b ) ,  a n d

( d ) .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  3 2 5  c o v e r s  t h r e e  c r u c i a l

q u e s t i o n s :  ( 1 ) i t  e s t a b l i s h e s  t h e  r i g h t  o f  t h e  c o r p o r a t i o n

t o  c r e a t e  c l a s s e s  o r  s e r i e s  o f  s h a r e s  w h i c h  a r e  r e d e e m a b l e  a t  

t h e  o p t i o n  o f  t h e  c o r p o r a t e  i s s u e r ;  ( 2 ) it  f o r b i d s  ( s u b j e c t  

t o  a n  e x c e p t i o n  f o r  a n  o p e n - e n d  i n v e s t m e n t  c o m p  a n y ) t h e  

c r e a t i o n  o f  s h a r e s  w h i c h  v e s t  a r i g h t  t o  d e m a n d  r e d e m p t i o n  in 

t h e  s h a r e h o l d e r s ;  a n d ,  ( 3 )  it  p e r m i t s  t h e  c r e a t i o n  a s i n k i n g  

f u n d  o r  s i m i l a r  p r o v i s i o n ,  o r  a n  a g r e e m e n t  o u t s i d e  o f  t h e  

a r t i c l e s  w h i c h  c o v e r s  t h e  s u b j e c t  o v  r e d e m p t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 0 1 ( d )  c o v e r s  t h e  t o p i c s  a d d r e s s e d  in A C C  S e c t i o n  . 3 2 5 .  

U n d e r  t h e  R M B C A ,  t h e  e x t e n t  o f  r e d e m p t i o n  r i g h t s ,  if a n y ,  

m u s t  b e  a u t h o r i z e d  in t h e  a r t i c l e s .  I t  w o u l d  t h u s  a p p e a r  

t h a t  t h e  f l e x i b i l i t y  a t t a i n a b l e  u n d e r  A C C  S e c t i o n  . 3 2 5 ( c )  i s  

n o t  p o s s i b l e  u n d e r  t h e  R M B C A .

S e c t i o n  . 3 2 8  I R R E V O C A B I L I T Y  O F  S U B S C R I P T I O N S  F O R  S H A R E S

O R I G I N :  T h i s  s e c t i o n  i s  a v e r b a t i m  r e e n a c t m e n t  o f  A S

1 0 . 0 5 . 0 8 7 ,  m o d e l e d  a f t e r  M B C A  S e c t i o n  1 7 .

S U M M A R Y  O F  C O V E R A G E :  A s u b s c r i p t i o n  f o r  s h a r e s  o f  a c o r p o r a ­

t i o n  t o  h e  o r g a n i z e d  is  b a s i c a l l y  a p r o m i s e  t o  b u y  s h a r e s  

u n d e r  s p e c i f i e d  t e r m s .  M a n y  c o m m o n  l a w  c a s e s  h a v e  h e l d  t h a t  

a s u b s c r i p t i o n  i s  d e e m e d  a n  o f f e r  a n d  as  s u c h  i n h e r e n t l y  

r e v o c a b l e  a t  a n y  t i m e  p r i o r  t o  a c c e p t a n c e .  T h e s e  h o l d i n g s  

c a s t  d o u b t  u p o n  t h e  a b i l i t y  o f  p r o m o t e r s  t o  i n s u r e  an a d e ­

q u a t e  f i n a n c i a l  s t a r t  f o r  a f l e d g l i n g  c o r p o r a t e  e n t i t y .  In 

o r d e r  t o  s e t t l e  t h e  i s s u e  o f  t h e  n a t u r e  o f  a s u b s c r i p t i o n ,  

p r o v i d e  a f a i r  r e s u l t  t o  t h o s e  w h o  a c t  in r e l i a n c e  o n  s u b ­

s c r i p t i o n s ,  a n d  p u t  an  e n d  t o  a n y  l i t i g a t i o n  o v e r  t h e  q u e s ­

t i o n  o f  r e v o c a b i 1 i t y , A C C  S e c t i o n  , 3 2 8  m a k e s  a s u b s c r i p t i o n  

i r r e v o c a b l e  f o r  a p e r i o d  o f  s i x  m o n t h s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n
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6.20(a) is identical to ACC Section .328.

S e c t i o n .  3 3 0  P A Y M E N T  O F  S U B S C R I P T I O N  F O R  S H A R E S

O R I G I N :  A C C  S e c t i o n  . 3 3 0  is in  s u b s t a n c e  a r e e n a c t m e n t  A S

1 0 . 0 5 . 0 9 0 .  M i n o r  c h a n g e s  in l a n g u a g e  h a v e  b e e n  m a d e  to 

c o n f o r m  A l a s k a  l a w  t o  M B C A  S e c t i o n  1 7 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 3 0  p l a c e s  t h e  p o w e r  to

d e t e r m i n e  t h e  t i m e  o f  p a y m e n t  f o r  s u b s c r i p t i o n s  w i t h  t h e  

b o a r d .  A c a l l  f o r  p a y m e n t  b y  t h e  b o a r d  m u s t  b e  u n i f o r m  as to 

a l l  s h a r e s  o f  t h e  s a m e  c l a s s  o r  s e r i e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R K . R M B C A  S e c t i o n  

6 . 2 0 ( b )  a n d  ( c )  is i d e n t i c a l  t o  A C C  S e c t i o n  . 3 3 0 .  S e c t i o n

6 . 2 0  c o n t r o l s  s h a r e  s u b s c r i p t i o n s  i s s u e d  b e f o r e  i n c o r p o r a ­

t i o n .  T h e  i n i t i a l  b o a r d  is g i v e n  c o m p l e t e  c o n t r o l  o v e r  t h e i r  

d i s p o s i t i o n .  S e c t i o n  6 . 2 0 ( f )  s t a t e s  t h a t  s u b s c r i p t i o n s  e n ­

t e r e d  i n t o  a f t e r  i n c o r p o r a t i o n  a r e  t r e a t e d  as  a c o n t r a c t  

b e t w e e n  t h e  c o r p o r a t i o n  a n d  t h e  s u b s c r i b e r  a n d  g o v e r n e d  b y  

S e c t i o n  6 . 2 1 .  U n l e s s  t h e  s h a r e h o l d e r s  r e s e r v e  p o w e r s g r a n t e d  

u n d e r  S e c t i o n  6 . 2 1 ,  t h e  b o a r ^  h a s  t h e  p o w e r  t o  c o n t r o l  t h e  

d i s p o s i t i o n  o f  p o s t  i n c o r p o r a t i o n  s u b s c r i p t i o n s .

S e c t i o n  . 3 3 3  F O R F E I T U R E  O F  S H A R E S  F O R  D E F A U L T  IN P A Y M E N T

O R I G I N :  A C C  S e c t i o n  . 3 3 3  r e e n a c t s  A S  1 0 . 0 5 . 0 9 3 ,  w h i c h  w a s

b a s e d  u p o n  M B C A  S e c t i o n  1 7 .  T h e  t e r m s  " p e n a l t i e s "  a n d  " p e n ­

a l t y "  h a v e  b e e n  c h a n g e d  t o  " r e m e d i e s "  a n d  " r e m e d y "  t o  r e f l e c t  

t h e  a p p r o v e d  c a s e  l a w  c o n s t r u c t i o n .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 3 3  e s t a b l i s h e s  t h e  g e n e r ­

al r i g h t s  o f  t h e  c o r p o r a t e  i s s u e r  in t h e  e v e n t  o f  d e f a u l t  in 

t h e  p a y m e n t  o b l i g a t i o n  f o r  s h a r e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 2 0 ( d )  a n d  ( e )  a r e  i d e n t i c a l  t o  A C C  S e c t i o n  .333.

S e c t i o n  . 3 3 5  C O N S I D E R A T I O N  F O R  S H A R E S  

S e c t i o n  . 3 3 8  P A Y M E N T  F O R  S H A R E S

S e c t i o n  . 3 4 0  J U D G M E N T  O F  B O A R D  O R  S H A R E H O L D E R S  A S  T O  V A L U E  O F  

C O N S I D E R A T I O N  C O N C L U S I V E

O R I G I N :  A C C  S e c t i o n 1 . 3 3 5  r e t a i n s  t h e  e s s e n c e  o f  A S

1 0 . 0 5 . 0 9 6 ,  w h i c h  w a s  d e r i v e d  f r o m  M B C A  S e c t i o n  1 8 .  M u c h  o f  

t h e  f o r m e r  s e c t i o n  h a s  b e e n  d e l e t e d  in t h e  w a k e  of  t h e  n e w  

f i n a n c i a l s  ( A C C  S e c t i o n s  . 3 5 3  t o  . 3 7 0 ) ,  w h i c h  e l i m i n a t e  t h e  

c o n c e p t s  o f  p a r  v a l u e ,  t r e a s u r y  s h a r e s ,  s t a t e d  c a p i t a l ,  a n a  

s u r p l u s  a c c o u n t s .
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A C C  S e c t i o n  . 3 3 8  is  a v e r b a t i m  r e e n a c t m e n t  o f  A S

1 0 . 0 5 . 0 9 9 ,  w h i c h  w a s  d e r i v e d  f r o m  S e c t i o n  1 9  o f  t h e  M B C A .

A C C  S e c t i o n  . 3 4 0  is  a r e e n a c t m e n t  o f  A S  1 0 . 0 5 .  1 0 2 ,

w h i c h  w a s  m o d e l e d  u p o n  S e c t i o n  1 9  o f  t h e  M B C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 3 5  r e c o g n i z e s  t w o  m o d e s

f o r  f i x i n g  t h e  a m o u n t  o f  c o n s i d e r a t i o n  ( e x p r e s s e d  i n  d o l l a r s )  

f o r  t h e  i s s u a n c e  o f  s h a r e s .  U n l e s s  t h e  p o w e r  h a s  b e e n  r e ­

s e r v e d  t o  t h e  s h a r e h o l d e r s  in  t h e  a r t i c l e s  ( A C C  S e c t i o n  

. 2 1 0 ( 1 ) ( H ) ) ,  i t  i s  v e s t e d  in  t h e  b o a r d .  T h e  e x e r c i s e  o f  t h i s

p o w e r  i s  s u b j e c t  t o  t h e  f r a u d  s t a n d a r d  a r t i c u l a t e d  i n  A C C

S e c t i o n  . 3 4 0 .

A C C  S e c t i o n  . 3 3 8  s p e c i f i e s  w h a t  m a y  a n d  m a y  n o t  b e

r e c e i v e d  a s  c o n s i d e r a t i o n  f o r  f h a r e s .  C o m m o n  l a w  a u t h o r i t i e s  

w h i c h  h a v e  a t t e m p t e d  t o  p r e v e n t  " w a t e r e d  s h a r e s "  b y  r e q u i r i n g  

t h a t  c o n s i d e r a t i o n  b e  l i m i t e d  t o  c a s h  a r e  r e j e c t e d  in f a v o r  

o f  a m o r e  r e a l i s t i c  r e c o g n i t i o n  t h a t  t h e  c o r p o r a t i o n  m a y  b e  

a d v a n t a g e d  b y  t h e  r e c e i p t  o f  o t h e r  v a l u a b l e  p r o p e r t y  ( t a n g i ­

b l e  a n d  i n t a n g i b l e )  a s  w e l l  a s  s e r v i c e s .

A C C  S e c t i o n  . 3 4 0  s e t s  p r o o f  o f  f r a u d  as  t h e  s t a n d a r d  

n e c e s s a r y  t o  o v e r t u r n  a d e t e r m i n a t i o n  o f  t h e  v a l u e  o f  c o n s i d ­

e r a t i o n  r e c e i v e d  b y  t h e  c o r p o r a t e  i s s u e r .  T h e  m o s t  c o m m o n  

v i c t i m  o f  a n  i m p r o p e r  c o n s i d e r a t i o n  e x c h a n g e d  f o r  s h a r e s  is 

t h e  c o r p o r a t e  c r e d i t o r  w h o s e  c l a i m s  a g a i n s t  t h e  e n t i t y  g o  

u n s a t i s f i e d  i n  t h e  w a k e  o f  c o r p o r a t e  b a n k r u p t c y ,  d i s s o l u t i o n ,  

o r  s i m p l e  d o o r - c l o s i n g .  T h e  A C C  p r o v i d e s  c o n s i d e r a b l e  p r o ­

t e c t i o n  t o  c r e d i t o r s  in  i t s  p r o v i s i o n  on- f i n a n c i a l s  a n d  in 

A C C  S e c t i o n  . 4 8 8  o n  s e c o n d a r y  l i a b i l i t y  o f  o f f i c e r s  a n d  

d i r e c t o r s .  T h e s e  p r o v i s i o n s  s u b s t a n t i a l l y  m i t i g a t e  t n e  

h a r s h n e s s  t o  c r e d i t o r s  o f  t h e  f r a u d  s t a n d a r d  p r o v i d e d  i n  A C C  

S e c t i o n  . 3 4 0 .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

5 . 2 1  is f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n s  . 3 3 5 ,  , 3 3 8 ,

a n d  . 3 4 0 .

S e c t i o n  . 3 4 3  S T O C K  R I G H T S  A N D  O P T I O N S

O R I G I N :  A C C  S e c t i o n  . 3 4 3  i s  n e w  t o  A l a s k a  l a w  a n d  i s  p r e d i ­

c a t e d  u p o n  S e c t i o n  2 0  o f  t h e  M B C A  w i t h  o n e  m o d i f i c a t i o n .  

T h i s  s e c t i o n  e l i m i n a t e s  t h e  f i n a l  s e n t e n c e  o f  t h e  M o d e l  A c t  

p r o v i s i o n  t o  c o n f o r m  t o  t h e  f i n a n c i a l  p r o v i s i o n s  o f  t h e  A C C .  

T h i s  s e c t i o n  w a s  a d o p t e d  t o  c l a r i f y  a n d  r e g u l a t e  t h e  e x e r c i s e  

o f  t h e  t h e  c o r p o r a t i o n ' s  r i g h t  t o  i s s u e  s t o c k  r i g h t s  a n d  

o p t i o n s  u n d e r  t h e  g e n e r a l  p o w e r  t o  c o n t r a c t .

S U M M A R Y  O F  C O V E R A G E :  U n l e s s  o t h e r w i s e  d e f i n e d  o r  r e s t r i c c e d

i n  t h e  a r t i c l e ,  A C C  S e c t i o n  . 3 4 3  g i v e s  t h e  c o r p o r a t i o n  a c t i n g  

t h r o u g h  i t s  b o a r d  b r o a d  p o w e r s  t o  c r e a t e  a n d  i s s u e  r i g h t s  or 

o p t i o n s  c o v e r i n g  a u t h o r i z e d  b u t  u n i s s u e d  s h a r e s  o f  a n y  c l a s s  

o r  c l a s s e s .  T h e  o n l y  s u b s t a n t i v e  c o m m a n d  o f  A C C  S e c t i o n  . 3 4 3  

i s  t h a t  i f  s u c h  r i g h t s  o r  o p t i o n s  a r e  t o  b e  m a d e  a v a i l a b l e  t o  

d i r e c t o r s ,  o f f i c e r s ,  o r  e m p l o y e e s  o f  t h e  c o r p o r a t i o n ,  o r  to 

a n y  s u b s i d i a r y  b u t  n o t  t o  t h e  s h a r e h o l d e r s  g e n e r a l l y ,  i s ­

22

/



s u a n c e  s h a l l  n o t  b e  l i c i t  u n t i l  t h e  p l a n  is a p p r o v e d  b y  t h e  

o u t s t a n d i n g s h a r e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 2 4  is  i d e n t i c a l  t o  A C C  S e c t i o n  . 3 4 3 ,  e x c e p t  t h a t  it d o e s  

n o t  p r o t e c t  s h a r e h o l d e r s  b y  r e q u i r i n g  t h e i r  p r i o r  a p p r o v a l  

f o r  a p l a n  w h i c h  w o u l d  g r a n t  s h a r e  r i g h t s  a n d  o p t i o n s  to 

d i r e c t o r s ,  o f f i c e r s ,  o r  e m p l o y e e s  o n l y .  T h e  o m i s s i o n  o f  t h i s  

p r o t e c t i o n  f r o m  t h e  R M B C A  is u n p r e c e d e n t e d  in e x i s t i n g  l a w  

a n d  at v a r i a n c e  w i t h  t h e  M o d e l  A c t .  It m a y  a l s o  c o n t r a v e n e  

t h e  r u l e s  o f  t h e  N e w  Y o r k  S t o c k  E x c h a n g e .  S e e ,  S e c t i o n  A - 2 5  

o f  t h e  C o m p a n y  M a n u a l .  T h e  o f f i c i a l  c o m m e n t  s t a t e  t h a t  

s h a r e h o l d e r  a p p r o v a l  o f  s u c h  a p l a n  m a y  b e  r e q u i r e d  in o r d e r  

t o  c o m p l y  w i t h  S E C  r e g u l a t i o n s .

S e c t i o n  . 3 4 5  E X P E N S E S  O F  O R G A N I Z A T I O N ,  R E O R G A N I Z A T I O N ,  A N D  

F I N A N C I N G

O R I G I N :  A C C  S e c t i o n  . 3 4 5  is a r e e n a c t m e n t  o f  A S  1 0 . 0 5 . 1 1 1

w i t h  a m i n o r  l a n g u a g e  m o d i f i c a t i o n  in orde r -  t o  p a r a l l e l  M B C A  

S e c t i o n  2 2 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 4 5  r e c o g n i z e s  t h a t  t h e r e

a r e  c o s t s  i n c u r r e d  in t h e  i s s u a n c e  a n d  m a r k e t i n g  o f  s h a r e s ,  

a n d  p r o t e c t s  t h e  p u r c h a s e r s  f r o m  f u r t h e r  l i a b i l i t y  o n  t h e  

t h e o r y  t h a t  s i n c e  it  r e c e i v e d  o n l y  t h e  " n e t  a m o u n t "  f r o m  t h e  

g r o s s  p r i c e  p a i d ,  t h e  s h a r e s  a r e  n o t  " f u l l y  p a i d "  a n d  t h u s  

" a s s e s s a b l e . "

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 2 8  is i d e n t i c a l  t o  A C C  S e c t - i o n  . 3 4 5  e x c e p t  t h a t  it J o e s  n o t  

c o n t a i n  t h e  e x p r e s s  p r o t e c t i o n  f o r  p u r c h a s e r s  p r e c l u d i n g  a 

c l a i m  t h a t  t h e i r  s h a r e s  a r e  a s s e s s a b l e .  T h e  f r a m e r s  of  t h e  

t e n t a t i v e  d r a f t  r e c o g n i z e  t h a t  t h i s  l a n g u a g e  is s t a n d a r d  in 

n e a r l y  a l l  s t a t e  c o d e s ,  b u t  f e e l  t h a t  t h e  p r o b l e m  h a s  r a r e l y  

a r i s e n  a n d  t h e  l a n g u a g e  is t h u s  s u r p l u s a g e .

S e c t i o n  . 3 4 8  C E R T I F I C A T E S  R E P R E S E N T I N G  S H A R E S

S e c t i o n  . 3 5 0  I N F O R M A T I O N  R E Q U I R E D  T O  B E  S T A T E D  O N  C E R T I F I C A T E

O R I G I N :  A C C  S e c t i o n  . 3 4 8  is  a v e r b a t i m  r e e n a c t m e n t  o f  A S

1 0 . 0 5 . 1 1 4 ,  a n d  is  m o d e l e d  u p o n  M B C A  S e c t i o n  2 3 .

A C C  S e c t i o n  . 3 5 0  is a v e r b a t i m  r e e n a c t m e n t  of  A S  

1 U . 0 5 . 1 1 7  w i t h  t h e  d e l e t i o n  o f  p a r a g r a p h  ( 4 )  r e g a r d i n g  p a r  

v a l u e ,  w h i c h  is n o  l o n g e r  a m a t t e r  o f  c o n s e q u e n c e  u n d e r  t h e  

A C C .  W i t h  t h i s  m o d i f i c a t i o n  S e c t i o n  . 3 5 0  is p r e d i c a t e d  u p o n  

M B C A  S e c t i o n  2 3 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  3 4 8  is d e s i g n e d  t o  f a c i l i ­

t a t e  t h e  t r e n d  t o w a r d  e l e c t r o n i c  s u b s t i t u t e s  f o r  t h e  t r a d i ­

t i o n a l  s h a r e  c e r t i f i c a t e  b y  p e r m i t t i n g  t h e  s e a l  o f  t h e  c o r p o ­

r a t e  i s s u e r  t o  b e  a f f i x e d  i n  a f a c s i m i l e  f o r m ,  a n d  t o  p e r m i t
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*‘‘ie s i g n a t u r e s  o f  t h e  c o r p o r a t e  o f f i c e r s  t o  b e  f a c s i m i l e s  s o  

l o n g  a s  t h e  “c e r t i f i c a t e ” is c o u n t e r s i g n e d  b y  a t r a n s f e r  

a g e n t  o r  a r e g i s t r a r  w h o  i s  n o t  a n  e m p l o y e e  o f  t h e  c o r p o r a -  

t i o n .

A C C  S e c t i o n  . 3 5 0  r e c o g n i z e s  t h a t  i n f o r m a t i o n  r e g a r d i n g  

t h e  r i g h t s ,  p r e f e r e n c e s ,  a n d  l i m i t a t i o n s  o f  t h e  s h a r e s  is o f  

i m p o r t a n c e  t o  s h a r e h o 1 d e r s . I f  t h e  c o r p o r a t i o n  i s  a u t h o r i z e d  

t o  i s s u e  o n l y  o n e  c l a s s  o f  s t o c k ,  s u c h  s h a r e s  e n j o y  a l l  

a t t r i b u t e  o f  p a r t i c i p a t i o n ,  c o n t r o l ,  a n d  o w n e r s h i p  d e f i n e d  

b y  t h e  A C C .  H o w e v e r ,  i f  t h e  c o r p o r a t e  a r t i c l e s  a u t h o r i z e  t h e  

i s s u a n c e  o f  m o r e  t h a n  o n e  c l a s s ,  i t  is  b o t h  p o s s i b l e  a n d  

l i k e l y  t h a t  t h e  r e l a t i v e  r i g h t s ,  p r i v i l e g e s ,  p r e f e r e n c e s ,  a n d  

l i m i t a t i o n s  o f  t h e  c l a s s e s  w i l l  d i f f e r .  In  t h i s  i n s t a n c e ,  

A C C  S e c t i o n  . 3 5 0 ( a )  r e q u i r e s  t h a t  t h e  c o r p o r a t i o n  f u r n i s h  t o  

e a c h  s h a r e h o l d e r  e i t h e r  a s t a t e m e n t  o r  s u m m a r y  o f  t h e  d e s i g ­

n a t i o n s ,  p r e f e r e n c e s ,  l i m i t a t i o n s ,  a n d  r e l a t i v e  r i g h t s  o f  

s h a r e s  o f  t h e  c l a s s  s h e  h a s  p u r c h a s e d ,  a n d  s i m i l a r  b a s i c  

i n f o r m a t i o n  r e g a r d i n g  t h e  s h a r e s  o f  a n y  o t h e r  a u t h o r i z e d  

c l a s s .  T h i s  i n f o r m a t i o n  m a y  b e  p r i n t e d  o n  t h e  c e r t i f i c a t e ,  

o r  t h e  c e r t i f i c a t e  m a y  b e  i m p r i n t e d  w i t h  a l e g e n d  t h a t  t n e  

c o r p o r a t i o n  w i l l  f u r n i s h  t h e  i n f o r m a t i o n  w i t h o u t  c h a r g e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  In y e t  a n o t h e r

b r e a k  w i t h  t h e  p r i o r  a c t  a n d  t h e  s t a t u t o r y  c o n t e n t  o f  A l a s k a  

a n d  o t h e r  s t a t e s ,  t h e  f r a m e r s  o f  t h e  t e n t a t i v e  d r a f t  r e c o m ­

m e n d  t h a t  t h e  i s s u a n c e  o f  s h a r e  c e r t i f i c a t e s  b e  o p t i o n a l  w i t h  

t h e  b o a r d .  T h i s  s u g g e s t i o n  a l l o w s  t h e  c o r p o r a t i o n  t h e  a b i l i ­

t y  t o  d e c i d e  t h a t  i t  w i l l  i s s u e  s h a r e s  w h i c h  h a v e  n o  t a n g i b l e  

e x p r e s s i o n  at a l l .  I f  t h e  c o r p o r a t i o n  d o e s  o p t  f o r  s h a r e  

c e r t i f i c a t e s ,  R M B C A  S e c t i o n  6 . 2 5 ( b )  s e t s  f o r t h  a m i n i m u m  

c o n t e n t  w h i c h  i s  i d e n t i c a l  t o  t h a t  o f  A C C  S e c t i o n  . 3 5 0 ( o ). 

R M B C A  S e c t i o n  6 . 2 5 ( c )  is  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c ­

t i o n  . 3 5 0  ( a ) .

I f  t h e  c o r p o r a t i o n  o p t s  t o  I s s u e  s h a r e s  w i t h o u t  c e r t i ­

f i c a t e s ,  R M B C A  S e c t i o n  6 . 2 6 ( b )  r e q u i r e s  t h a t  it  s e n d  t h e  

" s h a r e h o l d e r  a c o m p l e t e  w r i t t e n  s t a t e m e n t  o f  t h e  i n f o r m a t i o n  

r e q u i r e d  o n  c e r t i f i c a t e s  b y  S e c t i o n  6 . 2 5 ( b )  a n d  ( c ) . "  A s  a 

r e s u l t  o f  t h i s  l a s t  p r o v i s i o n ,  t h e  o n l y  a c c o m p l i s h m e n t  o f  t h e  

s u g g e s t e d  i n n o v a t i o n ■w o u 1 d b e  t o  p l a c e  t h e  o w n e r s  o f  " u n c e r ­

t i f i c a t e d  s h a r e s "  in g r a v e  d a n g e r  t h a t  t h e y  w o u l d  h a v e  n o  

t a n g i b l e  e v i d e n c e  o f  t h e i r  i n t e r e s t  in t h e  c o r p o r a t i o n .  

S h o u l d  s u c h  a n  i n d i v i d u a l  d i e ,  t h e  b u r d e n  o f  o n e  c h a r g e d  w i t h  

m a r s h a l l i n g  t h e  a s s e t s  o f  t h e  e s t a t e  w o u l d  b e  o b v i o u s .

S e c t i o n  . 3 5 3  F U L L  P A Y M E N T  R E Q U I R E D  F O R  C E R T I F I C A T E

O R I G I N :  A C C  S e c t i o n  . 3 5 3  i s  a r e e n a c t m e n t  o f  A S  1 0 . 0 5 . 1 2 0 ,

w h i c h  i s  p r e d i c a t e d  u p o n  S e c t i o n  2 3  o f  t h e  M B C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 5 3  c o n t i n u e s  t h e  A l a s k a

p o l i c y  o f  i n s i s t i n g  t h a t  a s h a r e  c e r t i f i c a t e  m a y  n o t  b e  

i s s u e d  u n t i l  t h e  a g r e e d  c o n s i d e r a t i o n  h a s  b e e n  f u l l y  p a i d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h i s  c l a s s i c a l
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r e s t r i c t i o n  f r o m  S e c t i o n  2 3  o f  t h e  o r i g i n a l  M o d e l  A c t  is 

r e p e a t e d  in a r a t h e r  o b s c u r e  m a n n e r  in t h e  R M B C A .  In S e c t i o n  

6 . 2 1 ( c )  a n d  ( d )  s h a r e s  a r e  d e e m e d  n o n  a s s e s s a b l e  w h e n  f u l l y  

p a i d .  F u r t h e r ,  t h e  c o r p o r a t i o n  is e m p o w e r e d  t:o e s c r o w  s h a r e s  

f o r  w h i c h  t h e  f u l l  c o n s i d e r a t i o n  h a s  y e t  t o  bei r e c e i v e d .

S e c t i o n  . 3 5 5  I S S U A N C E  O F  F R A C T I O N A L  S H A R E S  O R  S C R I P T

O R I G I N :  A C C  S e c t i o n  . 3 5 5  is a v e r b a t i m  r e e n a c t m e n t  o f  A S

1 0 . 0 5 . 1 2 3 ,  a n d  a s  s u c h  is  a m o d i f i c a t i o n  o f  S e c t i o n  2 4  o f  t n e  

M B C A .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 5 5  p r o v i d e s  t w o  b a s i c

o p t i o n s  t o  t h e  b o a r d  u n d e r  w h i c h  i t  m a y  d e a l  w i t h  c l a i m s  t o  

f r a c t i o n a l  s h a r e  o w n e r s h i p .  T h e  b o a r d  m a y  i s s u e  a c e r t i f i ­

c a t e  f o r  a f r a c t i o n a l  s h a r e  in w h i c h  c a s e  t h e  h o l d e r  is 

e n t i t l e d  t o  t h e  p r i v i l e g e s  c o n f e r r e d  b y  s h a r e s  o f  t h a t  c l a s s ;  

o r ,  t h e  b o a r d  m a y  i s s u e  s c r i p  e n t i t l i n g  t h e  h o l d e r  t o  r e c e i v e  

a c e r t i f i c a t e  f o r  a f u l l  s h a r e  u p o n  s u r r e n d e r  o f  s c r i p  a g g r e ­

g a t i n g  a f u l l  s h a r e .  I f  t h e  s e c o n d  a l t e r n a t i v e  is s e l e c t e d ,  

t h e  h o l d e r  o f  t h e  s c r i p  is n o t  e n t i t l e d  t o  t h e  p r i v i l e g e s  of 

s h a r e  o w n e r s h i p  u n t i l  t h e  e x c h a n g e  o f  s c r i p  a g g r e g a t i n g  a 

f u l l  s h a r e .  U n d e r  s u b s e c t i o n  ( c ) ,  t h e  b o a r d  m a y  e s t a b l i s h  

m a c h i n e r y  t o  e l i m i n a t e  t h e  o u t s t a n d i n g  s c r i p  s o  l o n g  a s  it is 

n o t i c e d  o n  t h e  s c r i p  a t  t h e  t i m e  o f  i s s u a n c e .

A C C  S e c t i o n  . 3 5 5  c o n t i n u e s  t h e  L e g i s l a t u r e ' s  p r i o r  

d e t e r m i n a t i o n  t h a t  it w o u l d  n o t  f o l l o w  t h e  M o d e l  A c t  w h i c h  

g i v e s  t h e  b o a r d  a t h i r d  o p t i o n ,  u n d e r  w h i c h  it c o u l d  e l i m i ­

n a t e  f r a c t i o n a l  s h a r e s  b y  s i m p l y  p a y i n g  t h e i r  f a i r  m a r k e t  

v a l u e .  G i v e n  t h e  d i f f i c u l t i e s  e x p e r i e n c e d  w i t h  t h a t  M o d e l  

A c t  p r o v i s i o n  ( s e e ,  e . g . ,  T e s c h n e r  v. C h f c a q o  T i t l e  & 

T r u s t  C o .  , 5 9  1 1 1 . 2 d  4 5 2 ,  3 2 2  N . E . 2 d  5 4  ( 1 9 7 3 7 ) Y " t H a t  d e c i  -

s i o n  s e e m s  w i s e .  A  f u r t h e r  r e a s o n  f o r  o p t i n g  t o  c o n t i n u e  

p r i o r  A l a s k a  p o l i c y  is t o  p r e v e n t  t h e  u s e  o f  t h i s  " c a s h  o u t "  

o p t i o n  t o  f a c i l i t a t e  m a n a g e m e n t  s t r a t e g i e s  t o  e l i m i n a t e  o u t ­

s i d e  s h a r e h o l d e r s  in  a m o v e  t o  " g o  p r i v a t e " .  T h e  t e c h n i q u e  

is  a b o a r d  o r d e r e d  r e v e r s e  s t o c k  s p l i t  t h a t  is c a l c u l a t e d  t o  

r e d u c e  o u t s i d e r  s h a r e h o l d i n g s  t o  f r a c t i o n s  w h i c h  c a n  t h e n  b e  

c a s h e d  o u t  i r r e s p e c t i v e  t h e  w i s h e s  o f  t h o s e  s h a r e h o l d e r s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 0 4  i s  f u n c t i o n a l l y  s i m i l a r  t o  A C C  S e c t i o n  . 3 5 5 ,  e x c e p t  t h a t  

it g r a n t s  t h e  t h i r d ,  o r  " c a s h  o u t " ,  o p t i o n  p r e v i o u s l y  r e j e c t ­

ed b y  t h e  A l a s k a  L e g i s l a t u r e .

S e c t i o n  . 3 5 8  D I S T R I B U T I O N S ;  C O N D I T I O N S

S e c t i o n  . 3 6 0  P R O H I B I T E D  D I S T R I B U T I O N ;  I N A B I L I T Y  T O  M E E T  M A T U R I N G

D E B T S  A N D  L I A B I L I T I E S

S e c t i o n  . 3 6 3  P R O H I B I T E D  D I S T R I B U T I O N  O F  J U N I O R  S H A R E S ;  

L I Q U I D A T I O N  P R E F E R E N C E
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S e c t i o n  . 3 6 5  P R O H I B I T E D  D I S T R I B U T I O N  T O  J U N I O R  S H A R E S ;  R A T I O  O F  

R E T A I N E D  E A R N I N G S

O R I G I N :  A C C  S e c t i o n  . 3 5 8  s u p o l a n t s  t h e  e a r n e d  s u r p l u s  t e s t

o f  A S  1 0 . 0 5 . 2 0 4 ( 1 )  ( p a y m e n t s  o f  d i v i d e n d s )  a n d  . 0 1 2  ( r e p u r ­

c h a s e  o f  s h a r e s ) .  W i t h  t h e  a d d i t i o n s  a n d  d e l e t i o n s  n o t e d  in 

t h e  O f f i c i a l  C o m m e n t ,  i t  is  p r e m i s e d  u p o n  t h e  a m e n d e d  v e r s i o n  

o f  S e c t i o n  5 0 0  o f  t h e  G C L .

A C C  S e c t i o n  . 3 6 0  r e p l a c e s  A S  1 0 . 0 5 . 2 0 1  a n d  is  b a s e d  o n  

G C L  S e c t i o n  5 0 1 .

A C C  S e c t i o n  . 3 6 3  is  t a k e n  f r o m  G C L  S e c t i o n  5 0 2 ,  a n d  

r e p l a c e s  A S  1 0 . 0 5 . 2 0 7 ( 4 ) .

A C C  S e c t i o n  . 3 6 5  a d o p t s  t h e  l a n g u a g e  o f  G C L  S e c t i o n  

5 0 3 ,  a n d  s u p p l a n t s  A S  1 0 . 0 5 . 2 0 7 ( 3 ) .

S U M M A R Y  O F  C O V E R A G E :  I_n g e n e r a l  : A C C  S e c t i o n s  . 3 5 8  t h r o u g h

. 3 6 8  c o n t a i n  t h e  e s s e n c e  o f  a m a j o r  r e f o r m ,  in w h i c h  a n t i ­

q u a t e d  a n d  u n w o r k a b l e  c o n c e p t s  o f  " b a l a n c e  s h e e t "  a n d  " e a r n e d  

s u r p l u s "  ( w i t h  t h e  m y r i a d  o f  e x c e p t i o n s )  a r e  r e p l a c e d  b y  a 

s i m p l e  r a t i o  o f  a s s e t s  t o  l i a b i l i t i e s  in d e t e r m i n i n g  t h e  

c i r c u m s t a n c e s  i n  w h i c h  t h e  b o a r d  o f  d i r e c t o r s  h a s  d i s c r e t i o n  

t o  d e c l a r e  a n d  p a y  d i s t r i b u t i o n s  o f  c o r p o r a t e  a s s e t s  t o  

s h a r e  h o  1 d e r s . W i t h  m i n o r  m o d i f i c a t i o n s  t h e y  a r e  p r e d i c a t e d  

u p o n  t h e  1 9 7 7  C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n s  L a w .

P e n d i n g  p a s s a g e  o f  C S S B  2 4 6 / H 8  3 4 3 ,  A l a s k a  c o n ­

t i n u e s  t o  r e l y  u p o n  a m i  d - 1 9 5 0 ' s v e r s i o n  o f  t h e  M o d e l  A c t .  

T o  i t s  c r e d i t ,  t h e  A l a s k a  L e g i s l a t u r e  d i d  n o t  a u t h o r i z e  c e r ­

t a i n  a s p e c t s  o f  S e c t i o n  4 5  o f  t h e  M o d e l  A c t ,  w h i c h  w o u l d  h a v e  

f u r t h e r  e n h a n c e d  t h e  c i r c u m s t a n c e s  in w h i c h  t h e  b o a r d  c o u l d  

d i s s i p a t e  c o r p o r a t e  a s s e t s  t o  t h e  p r e j u d i c e  o f  c r e d i t o r s  a n d  

t n e  h o l d e r s  o f  p r e f e r r e d  a n d  o t h e r  s e n i o r  s h a r e s .  A l a s k a ,  

f o r  i n s t a n c e ,  d i d  n o t  a d o p t  a " n i m b l e  d i v i d e n d s "  p r o v i s i o n  

s u c h  a s  t h a t  s u g g e s t e d  b y  a l t e r n a t i v e  S e c t i o n  4 5 ( a )  o f  t h e  

M o d e l  A c t .  F u r t h e r ,  i f  t h e  d i s t r i b u t i o n  h a d  t o  b e  c h a r g e d  t o  

" c a p i t a l  a c c o u n t s ’, A l a s k a  i n s i s t e d  u p o n  a t w o - t h i r d s  a u t h o ­

r i z a t i o n  o f  t h e  s h a r e h o l d e r s  r a t h e r  t h a n  t h e  s i m p l e  m a j o r i t y  

s u g g e s t e d  b y  t h e  M o d e l  A c t .

N o t w i t h s t a n d i n g  t h e s e  p r u d e n t i a l  r e j e c t i o n s  o f  M o d e l  

A c t  s u g g e s t i o n s ,  A l a s k a  w a s  c o m m i t t e d  t o  a s y s t e m  p r e d i c a t e d  

u p o n  an  e q u i t a b l e  i n s o l v e n c y  t e s t  s u p p l e m e n t e d  b y  an e x c e p ­

t i o n  r i d d e n  e a r n e d  s u r p l u s  t e s t .  T h o u g h  n o t  a s  w e a k  as  t h e  

s y s t e m  i n  s o m e  s t a t e s ,  t h i s  s c h e m e  i s  s t i l l  p r e m i s e d  u p o n  

u n s o u n d  n o r m s  o f  " l e g a l  a c c o u n t i n g "  a n d  m i r e d  in s t a t u t o r y  

a n d  c c . . m o n  l a w  e x c e p t i o n s  w h i c h  m a k e  it n e a r l y  i m p o s s i b l e  to  

d r a w  s e n s i b l e  l i m i t s  u p o n  t h e  p o w e r  o f  t h e  b o a r d .  S u c h  a 

s t a t u s  q u o  is o b j e c t i o n a b l e  n o t  o n l y  b e c a u s e  it f a i l s  to 

d e t e r  t h o s e  b e n t  u p o n  a b u s i n g  c o r p o r a t e  c r e d i t o r s ,  b u t  f o r  

t h e  m o r e  i m p o r t a n t  r e a s o n  t h a t  it f a i l s  t o  g u i d e  t n e  h o n e s t  

d i r e c t o r  w h o  is  s e e k i n g  m a x i m u m ,  l i c i t  f l e x i b i l i t y .

I n  t h e  m i d - 1 9 7 0 ' s ,  t h e  C a l i f o r n i a  L e g i s l a t u r e  j o i n e d  

t h e  b a r  a s s o c i a t i o n  o f  t h a t  s t a t e  i n  t h e  c r e a t i o n  o f  a c o m -  

m i t t e e  t o  s t u d y ,  w i t h  a v i e w  t o w a r d  r e v i s i o n ,  t h e  C a l i f o r n i a  

C o r p o r a t i o n s  C o d e .  A t  t h a t  t i m e ,  C a l i f o r n i a  l a w  r e l i e d  u p o n  

t h e  e a r n e d  s u r p l u s  t e s t  b u r d e n e d  b y  t h e  p o s s i b i l i t i e s  of
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r e d u c t i o n  s u r p l u s  a n d  n i m b l e  d i v i d e n d s .  T w o  i r r e b u t t a b l e  

c r i t i c i s m s  s e t  t h e  s t a g e  f o r  r e f o r m :  ( 1 ) t h e  e x i s t i n g

r e s t r a i n t s  u p o n  d i s s i p a t i o n  o f  c o r p o r a t e  a s s e t s  a f f o r d e d  

i n s u f f i c i e n t  p r o t e c t i o n  t o  c o r p o r a t e  c r e d i t o r s ;  a n d ,  ( 2 ) t h e  

l a n g u a g e  o f  t h e  l a w  m e a n t  l i t t l e  t o  a c c o u n t a n t s  w h o  w e r e  

r e l i e d  u p o n  t o  p r e p a r e  a n d  a u d i t  t h e  b o o k s  a n d  r e c o r d s .  

A f t e r  a s u b s t a n t i a l  d e b a t e ,  t h e  1 9 7 7  C a l i f o r n i a  C o r p o r a t i o n s  

C o d e  w a s  f r a m e d  in a m a n n e r  d e s i g n e d  t o  m e e t  b o t h  of  t h e s e

p r o b l e m  a r e a s .  T n e  e a r n e d  s u r p l u s  t e s t  w a s  j u n k e d .  A l s o

d i s c a r d e d  w e r e  t h e  c o n c e p t s  o f  p a r  v a l u e ,  s t a t e d  c a p i t a l ,  a n d  

a l l  m a n n e r  o f  c a p i t a l  s u r p l u s .  In t n e i r  p l a c e  t h e  s t a t u t e  

a r t i c u l a t e d  a s i m p l e  t e s t  o f  t h e  r a t i o  o f  a s s e t s  t o  c o r p o r a t e  

l i a b i l i t i e s .  F o r  t h e  p u r p o s e  o f  c o m p l y i n g  w i t h  t h i s  t e s t ,

t h e  c o r p o r a t e  b o o k s  w e r e  t o  b e  k e p t  in a c c o r d a n c e  w i t h  G e n e r ­

a l l y  A c c e p t e d  A c c o u n t i n g  P r i n c i p l e s  ( G A A P ) .

In 1 9 8 0 ,  t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  c o n c l u d e d  

t h a t  b o t h  t h e  s u b s t a n t i v e  s c h e m e  a n d  d e f e r e n c e  t o  t h e  a c ­

c o u n t i n g  p r o f e s s i o n  p i o n e e r e d  in C a l i f o r n i a  w e r e  w o r t h y  m o ­

d e l s  f o r  a n e w  A l a s k a  C o r p o r a t i o n s  C o d e .  A c c o r d i n g l y ,  w i t h  

t h e  m o d i f i c a t i o n s  h e r e i n a f t e r  n o t e d ,  A l a s k a  is p r e s e n t e d  w i t h  

t h e  o p p o r t u n i t y  t o  b e c o m e  t h e  s e c o n d  s t a t e  t o  a d o p t  t h e  

r a t i o / a s s e t s  s u r p l u s  t e s t .

P r o t e c t i o n  o f  C r e d i t o r s: P r o t e c t i o n  f o r  t h e  l e g i t i m a t e

i n t e r e s t s  o f  c o r p o r a t e  c r e d i t o r s  b e g i n s  w i t h  A C C  S e c t i o n  

. 3 6 0 ' s i n j u n c t i o n  t h a t  n o  d i s t r i b u t i o n  ( d e f i n e d  b y  A C C  S e c ­

t i o n  . 9 9 0 ( 1 7 )  a s  a t r a n s f e r  o f  c a s h  o r  p r o p e r t y  b y  a c o r p o r a ­

t i o n  t o  i t s  s h a r e h o l d e r s  w i t h o u t  c o n s i d e r a t i o n )  m a y  b e  u n d e r ­

t a k e n  w h e n  t h e  r e s u l t  w o u l d  p r o d u c e  e q u i t a b l e  i n s o l v e n c y .  

T h e  c o n t e n t  o f  t h i s  e q u i t a b l e  i n s o l v e n c y  r e s t r a i n t  h a s  b e e n  

a l t e r e d  in s e v e r a l  p a r t i c u l a r s :

Neit.-i.r a c o r p o r a t i o n  n o r  a n y  o f  i t s  

s u b s i d i a r i e s  s h a l l  m a k e  a n y  d i s t r i ­

b u t i o n  t o  t h e  c o r p o r a t i o n ' s  s h a r e ­

h o l d e r s  i f  t h e  c o r p o r a t i o n  o r  t h e  

s u b s i d i a r y  m a k i n g  t h e  d i s t r i b u t i o n

i s ,  o r  a s  a r e s u l t  t h e r e o f  w o u l d  b e ,  

l i k e l y  t o  b e  u n a b l e  t o  m e e t  i t s  

l i a b i l i t i e s  a s  t h e y  m a t u r e .

T w o  s i g n i f i c a n t  c h a n g e s  a r e  i n c o r p o r a t e d  in t h i s  f o r m u l a t i o n  

o r t h e  e q u i t a b l e  i n s o l v e n c y  s t a n d a r d .

T h e  " l i k e l i h o o d "  e l e m e n t  o f  t h e  f o r m u l a  is i n t e n d e d  to

b e  m o r e  r e s t r i c t i v e  t h a n  t h e  t r a d i t i o n a l  i n q u i r y ,  A S

1 0 . 0 5 . 2 0 1  a s k e d  w h e t h e r  t h e  c o r p o r a t i o n  is n o w ,  o r ,  g i v i n g  

e f f e c t  t o  t h e  d i v i d e n d ,  w o u l d  b e  i n s o l v e n t .  A C C  S e c .  o n  . 3 5 0  

is m o r e  c a u t i o u s ,  p r o h i b i t i n g  d i s t r i b u t i o n s  if t h e  c o r p o r a ­

t i o n  i s ,  o r  g i v i n g  e f f e c t  t o  t h e  d i s t r i b u t i o n ,  w o u l d  l i k e l y

b e  u n a b l e  t o  m e e t  i t s  l i a b i l i t i e s  a s  t h e y  m a t u r e .

T h e  i n c l u s i o n  o f  s u b s i d i a r i e s  is t h e  s e c o n d  r e f o r m .  A 

p a r e n t  c o r p o r a t i o n  a n d  i t s  s u b s i d i a r i e s  a r e  t o  b e  c o n s i d e r e d  

a s  a u n i t ;  t h e  v a r i o u s ' c o r p o r a t e  s h e l l s  a r e  d i s r e g a r d e d  in 

f a v o r  o f  v i e w i n g  t h e  f i n a n c i a l  p o s i t i o n  o f  t h e  t o t a l  o p e r a ­

t i o n s  o f  an  a f f i l i a t e d  g r o u p .  F o r  a d e f i n i t i o n  o f  " s u b s i d i ­

a r y "  s e e  A C C  S e c t . i o n  . 9 9 0 ( 4 2  ).

A s s u m i n g  t h a t  i n s o l v e n c y  w i t h i n  t h e  m e a n i n g  o f  A C C  

S e c t i o n  . 3 6 0  is not- t h r e a t e n e d ,  A C C  S e c t i o n  . 3 5 8  e s t a b l i s h e s
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t w o  c i r c u m s t a n c e s  u n d e r  w i t h  t h e  b o a r d  e n j o y s  d i s c r e t i o n  to  

d e c l a r e  a n d  p a y  a d i s t r i b u t i o n  t o  s h a r e h o 1 d e r s .

D i s t r i b u t i o n s  in c a s h  o r  o t h e r  a s s e t s  m a y  b e  d e c l a r e d

a n d  p a i d  a g a i n s t  " r e t a i n e d  e a r n i n g s "  ( A C C  S e c t i o n

. 3 5 8 ( a ) ( 1 ) ) .  L i k e  t h e  e a r n e d  s u r p l u s  t e s t ,  t h i s  r e q u i r e m e n t  

r e f l e c t s  a l e g i s l a t i v e  j u d g m e n t  t h a t  r o u t i n e  d i s t r i b u t i o n s  

s h o u l d  o n l y  b e  m a d e  f r o m  o p e r a t i n g  p r o f i t s .  U n l i k e  t h e  M o d e l  

A c t ,  t h e  A C C  c o n t a i n s  n o  p r o v i s i o n  f o r  p e r m i t t i n g  n e t  o p e r a ­

t i n g  l o s s e s  t o  b e  c h a r g e d  o f f  b y  w r i t i n g  d o w n  c a p i t a l  s u r ­

p l u s .  T h e r e  i s  n o  s u c h  c o n c e p t .  If t h e  c o r p o r a t i o n  c a n n o t  

m a k e  t h e  p a y m e n t  o u t  o f  a s s e t s  c h a r g e d  a g a i n s t  r e t a i n e d

e a r n i n g s ,  t h e  A C C  d e e m s  i t  a d i s t r i b u t i o n  i n  p a r t i a l  l i q u i d a ­

t i o n .

D i s t r i b u t i o n s  i n  p a r t i a l  l i q u i d a t i o n  a r e  w i t h i n  t h e

d i s c r e t i o n  o f  t h e  b o a r d  i f  a t w o  p a r t  t e s t  i s  m e t .

T h e  f i r s t  r e q u i r e m e n t  i s  t h a t  t h e  a s s e t s  o f  t h e  c o r p o ­

r a t i o n  w h i c h  w o u l d  r e m a i n  a f t e r  t h e  d i s t r i b u t i o n  a r e  a t  l e a s t  

e q u a l  t o  1 . 2 5  t i m e  l i a b i l i t i e s .  C o m p l i a . .  e w i t h  t h i s  r a t i o  

g u a r a n t e e s  a m i n i m u m  c u s h i o n  t o  c r e d i t o r s  in t h a t  t h e  c o r p o ­

r a t i o n  m u s t  c o n t i n u e  t o  h o l d  f i v e  d o l l a r s  o f  a s s e t s  f o r  e v e r y  

f o u r  d o l l a r s  o f  l i a b i l i t i e s .

T h e  s e c o n d  r e q u i s i t e  f o c u s e s  u p o n  c u r r e n t  l i q u i d i t y  o f  

t h e  c o r p o r a t i o n .  T h e  g e n e r a l  r u l e  i s  t h a t  t h e  c o r p o r a t i o n ' s  

c u r r e n t  a s s e t s  b e  a t  l e a s t  e q u a l  t o  c u r r e n t  l i a b i l i t i e s .  

B o t h  c u r r e n t  a s s e t s  a n d  c u r r e n t  l i a b i l i t i e s  a r e  d e f i n e d  b y

G e n e r a l l y  A c c e p t e d  A c c o u n t i n g  P r i n c i p l e s .  S p e c i a l  c o n c e r n  is 

m a n i f e s t  f o r  c o r p o r a t i o n s  w h i c h  h a v e  a r e c e n t  h i s t o r y  o f  

p a y i n g  m o r e  in  i n t e r e s t  o n  t h e i r  d e b t  t h a n  t h e i r  e a r n i n g s  

w o u l d  r e f l e c t  i f  i n t e r e s t  a n d  t a x e s  w e r e  n o t  d e d u c t e d  in 

c o m p u t i n g  n e t  p r o f i t s .  S u c h  c o r p o r a t i o n s  m u s t  c o m p l y  w i t h  a 

f u r t h e r  r e q u i r e m e n t  t h a t  c u r r e n t  a s s e t s  b e  a t  l e a s t  1 . 2 5  

t i m e s  c u r r e n t  l i a b i l i t i e s .

P r o t e c t i n g  t h e  i n t e r e s t s  o f  s e n i o r  s h a r e s : T h e  b a s i c

t h r u s t  o f  b o t h  c l a s s i c a l  a n d  t h e  r a t i o / a s s e t s  r e s t r a i n t s  u p o n  

d i s t r i b u t i o n s  h a s  b e e n  t h e  p r o t e c t i o n  o f  c r e d i t o r s .  T h i s  

e m p h a s i s  is  n a t u r a l ,  f o r  b y  d e f i n i t i o n  t h e  c r e d i t o r  i s  a n  

" o u t s i d e r "  p r e c l u d e d  f r o m  a n y  d i r e c t  v o i c e  in c o r p o r a t e  m a n ­

a g e m e n t .  T h e  A C C  a l s o  a t t e m p t s  t o  a c c o m m o d a t e  a s e c o n d  

s o u r c e  o f  r e c u r r e n t  t e n s i o n  r e s p e c t i n g  d i s t r i b u t i o n :  t h e

i n t e r e s t s  o f  q u a s i - o u t s i d e r s  w h o  h a v e  p u r c h a s e d  s h a r e s  w i t h  

e i t h e r  a d i v i d e n d  o r  l i q u i d a t i o n  p r e f e r e n c e .

" S e n i o r  s h a r e s "  a c h i e v e  t h i s  s t a t u s  b y  d e n t  o f  a c o n ­

t r a c t  b e t w e e n  t h e  c o r p o r a t e  i s s u e r  a n d  t h e  h o l d e r  o f  t h e  

s e c u r i t i e s .  T h e  s p e c i f i c  t e r m s  u s e d  t o  i d e n t i f y  t h i s  a r  - 

r a n g e m e n t  is  " t h e  i n d e n t u r e . "  W n i l e  t h e  c o n t e n t  o f  an  i n d e n ­

t u r e  m a y  r e f l e c t  s p e c i f i c  u n d e r s t a n d i n g s  b e t w e e n  t h e  p o t e n ­

t i a l  i n v e s t o r s  a n d  t h e  c o r p o r a t i o n ,  m o s t  a r e  c o m p r i s e d  of 

e i t h e r  o r  b o t h  o f  t h e  f o l l o w i n g  e l e m e n t s :  ( 1 ) a " d i v i d e n a

p r e f e r e n c e "  ( t h e  h o l d e r s  o f  t h i s  c l a s s  o f  s t o c k  a r e  " g u a r a n ­

t e e d "  a d i v i d e n d  p r e f e r e n c e  o v e r  s u b o r d i n a t e d  o r  " j u n i o r ” 

c l a s s e s  o f  s t o c k ) ;  a n d  ( 2 ) a " l i q u i d a t i o n ' p r e f e r e n c e "  ( i n  t h e  

e v e n t  o f  d i s s o l u t i o n ,  t h e  h o l d e r s  a r e  g u a r a n t e e d  a p r e f e r e n ­

t i a l  c l a i m  t o  a s s e t s  w h i c h  e x c e e d  t h e  c l a i m s  o f  a l l  c r e d i ­

t o r s ) .  N e i t h e r  o f  t h e s e  g u a r a n t e e s  i s  c h i s e l e d  in s t o n e .  

P e r f o r m a n c e  is p e r m i t t e d  o n l y  i f  t h e  c o r p o r a t i o n  c a n  o t h e r ­
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w i s e  m e e t  i t s  l e g a l  o b l i g a t i o n s .  T h u s  i f  t h e  d i s t r i b u t i o n  

w o u l d  t h r e a t e n  t h e  s e c u r i t y  o f  c r e d i t o r s  m a n d a t e d  b y  A C C  

S e c t i o n  . 3 5 8 ,  it c a n n o t  b e  m a d e  t o  e v e n  s e n i o r  s h a r e s .

A d d i n g  t o  t h e  v u l n e r a b i l i t y  o f  t h e  h o l d e r s  o f  t h e s e  

s e c u r i t i e s  is  a t h i r d  c l a s s i c a l  f e a t u r e  o f  t h e i r  s t a t u s :  

t h e y  n o r m a l l y  d o  n o t  e n j o y  a r i g h t  t o  e l e c t  m e m b e r s  t o  t h e  

b o a r :  o f  d i r e c t o r s .  T h e  d i r e c t o r s  a r e ,  i n s t e a d ,  e l e c t e d  b y  

t h e  o w n e r s  of  t h e  j u n i o r ,  o r  " c o m m o n " ,  s h a r e s .  U n l e s s  r e ­

s t r a i n e d  b y  e a s i l y  u n d e r s t o o d  g u i d e l i n e s ,  t h e r e  is d a n g e r  

t h a t  t h e  d i r e c t o r s  w i l l  a d v a n c e  t h e  i n t e r e s t s  o f  t h e i r  c o n ­

s t i t u e n t s  at  t h e  e x p e n s e  o f  t h e  n o n - v o t i n g  s e n i o r  s h a r e s .

A S  1 0 . 0 5 . 2 0 7  a n d  . 2 1 0  s h o w  t h a t  t h e  L e g i s l a t u r e  h a s  

l o n g  b e e n  i n t e r e s t e d  in a f f o r d i n g  p r o t e c t i o n  t o  s e n i o r  

s h a r e s .  A C C  S e c t i o n  . 3 6 5  c o n t i n u e s  t h i s  p o l i c y  b y  r e s t r i c t ­

i n g  t h e  b o a r d ' s  a u t h o r i t y  s o  t h a t  t h e r e  c a n  b e  n o  d i s t r i b u ­

t i o n  t o  j u n i o r  s h a r e s  u n l e s s  t h e  a m o u n t  o f  r e t a i n e d  e a r n i n g s  

i m m e d i a t e l y  p r i o r  t h e r e t o  e q u a l  o r  e x c e e d s  t h e  a m o u n t  o f  t h e  

p r o p o s e d  d i s t r i b u t i o n  p l u s  t h e  a g g r e g a t e  a m o u n t s  o f  c u m u l a -  

t i v e  d i v i d e n d s  in a r r e a r s  o n  a l l  s h a r e s  h a v i n g  a d i v i d e n d  

p r e f e r e n c e .  T h e  n e t  e f f e c t  o f  A C C  S e c t i o n  . 3 6 5  is  t o  f o r e ­

c l o s e  t h e  u s e  o f  p a y m e n t s  in p a r t i a l  l i q u i d a t i o n  t o  h o l d e r s  

o f  j u n i o r  s h a r e s  s o  l o n g  a s  t h e  i n d e n t u r e  o b l i g a t i o n s  to  

s e n i o r  s h a r e s  a r e  u n m e t .

T h e  l i q u i d a t i o n  p r e f e r e n c e  o f  s e n i o r  s h a r e s  is g u a r d e d  

b y  A C C  S e c t i o n  . 3 6 3 .  B y  i t s  t e r m s  n e i t h e r  a c o r p o r a t i o n  n o r  

a n y  o f  i t s  s u b s i d i a r i e s  m a y  m a k e  a n y  d i s t r i b u t i o n  to  j u n i o r  

s h a r e s  i f ,  a f t e r  g i v i n g  e f f e c t  t o  t h e  p r o p o s e d  d i s t r i b u t i o n ,  

t h e  e x c e s s  o f  c o r p o r a t e  a s s e t s  o v e r  l i a b i l i t i e s  w o u l d  b e  l e s s  

t h a n  t h e  l i q u i d a t i o n  o v e r  t h e  c l a s s  o r  s e r i e s  t o  w h i c h  t h e  

d i s t r i b u t i o n  is m a d e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  I f  s u p p o r t e r s

c o u l d  b e  f o u n d  f o r  a c o n t i n u a t i o n  o f  t h e  b a r o q u e  c o n c e p t s  of  

" l e g a l  a c c o u n t i n g "  c o n t a i n e d  in c u r r e n t  A l a s k a  l a w ,  t h e y  w i l l  

f i n d  n o  c o m f o r t  in t h e  R M B C A .  T h e  o f f i c i a l  c o m m e n t  t o  R M B C A  

S e c t i o n  6 . 4 0  m a k e s  it c l e a r  t h a t  it is  i n t e n d e d  t o  " s w e e p  

a w a y  a l l  t h e  d i s t i n c t i o n s  a m o n g  t h e  v a r i o u s  t y p e s  o f  s u r p l u s  

a n d  i m p o s e  r e a l i s t i c  r e s t r i c t i o n s  on  d i s t r i b u t i o n s  b u i l d

a r o u n d  t h e  e q u i t y  i n s o l v e n c y  t e s t  o f  e a r l i e r  s t a t u t e s . "  (p. 

6 - 6 0 ) .  T h e  R M B C A  a l s o  f o l l o w s  t h e  C a 1 i f o r n i a / A C C  a p p r o a c h  

a n d  y i e l d s  a l l  n o t i o n s  o f  l e g a l  a c c c u n t i n g .  It  s t o p s  s h o r t ,  

h o w e v e r ,  o f  r e q u i r i n g  t h a t  b o o k s  a n d  r e c o r d s  a c c o r d i n g  t o  

g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s .  W h i l e  it e x p e c t s  

t h a t  ". . . t h e i r  u s e  w i l l  b e  t h e  b a s i c  r u l e  in m o s t  c a s e s .  .

." t h e  f i n a l  j u d g m e n t  is l e f t  w i t h i n  t h e  b u s i n e s s  j u d g m e n t  

o f  t h e  b o a r d .  ( 6 - 7 8 ) .

T h e r e  a r e  d i f f e r e n c e s  b e t w e e n  t h e  e x i s t i n g  C a l i f o r n i a  

a n d  p r o p o s e d  A l a s k a  s t a t u t e s  a n d  R M B C A  S e c t i o n  6 . 4 0 .  W h i l e

t h e  f o r m e r  u s e  t h e  e q u i t y  i n s o l v e n c y  t e s t  a s  t h e  f i r s t  o f  a, 

t w o  p r o n g  c o n c e p t ,  R M B C A  S e c t i o n  6 . 4 0  r e l i e s  u p o n  it a l m o s t  

e x c l u s i v e l y .  P u t  m o s t  s i m p l y ,  t h e  c u s h i o n  o f  S 5  in a s s e t s  to 

e v e r y  $ 4  in l i a b i l i t i e s  is  n o t  m a n d a t o r y  u n d e r  R M B C A  S e c t i o n  

6 . 4 0 .  T h e  s t a n d a r d  is e x p l i c i t  u n d e r  t h e  p r o p o s e d  c o n t e n t  o f  

t h e  A C C .  It  w o u l d  p r e s e n t  a m o v i n g  t a r g e t  u n d e r  t h e  R M B C A .  

A m i s s  w o u l d  e n s u r e  h a r m  t o  c r e d i t o r s  a n d  p r o m o t e  l i t i g a t i o n
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a g a i n s t  t h e  d i r e c t o r s  a n d  s h a r e h o l d e r s  o f  t h e  d e f a u l t i n g  

e n t i t y .  N e i t h e r  s e e m s  a d e s i r a b l e  o u t c o m e .

R M B C A  S e c t i o n  6 . 4 0 ( c ) ( 2 )  d o e s  c o n t a i n  p r o t e c t i o n  f o r  

t h e  h o l d e r  o f  s e n i o r  s e c u r i t i e s  w h i c h  is  s i m i l a r  i n  o b j e c t  t o  

A C C  S e c t i o n  . 3 6 0 .

S e c t i o n  . 3 6 8  E X C E P T I O N  F O R  P U R C H A S E  O R  R E D E M P T I O N  O F  S H A R E S  O F

D E C E A S E D  S H A R E H O L D E R

O R I G I N :  A C C  S e c t i o n  . 3 6 8  i s  n e w  t o  A l a s k a  l a w ;  it is t a k e n

v e r b a t i m  f r o m  G C L  S e c t i o n  5 0 3 . 1 .

S U M M A R Y  O F  C O V E R A G E :  It i s  o f t e n  d e s i r a b l e  i n  s m a l l e r  c o r p o ­

r a t i o n  t o  p r o v i d e  f o r  t h e  d e a t h  o f  a s h a r e h o l d e r  w i t h  a p l a n  

p e r m i t t i n g  t h e  c o r p o r a t i o n  t o  p u r c h a s e  o r  r e d e e m  t h e  s h a r e s  

o f  t h e  d e c e a s e d .  S u c h  a p l a n  p r e v e n t s  t h e  p o t e n t i a l l y  t r o u ­

b l e s o m e  p r o b l e m s  o f  h a v i n g  t h e  d e c e a s e d ' s  h e i r s  p a r t i c i p a t i n g  

i n  t h e  b u s i n e s s .  A  c o m m o n  m e t h o d  u s e d  in e f f e c t i n g  s u c h  

p l a n s  i s  a c o r p o r a t e  p u r c h a s e  o f  i n s u r a n c e  o n  t h e  s h a r e ­

h o l d e r ' s  l i f e .  T h e  i n s u r a n c e  p r o c e e d s  a r e  t o  b e  u s e d  f o r  t h e  

p u r c h a s e  o r  r e d e m p t i o n .  A C C  S e c t i o n  . 3 6 8  p r o v i j e s  t h a t ,  

n o t w i t h s t a n d i n g  a n  i n a b i l i t y  t o  c o m p l y  w i t h  S e c t i o n s  3 5 8  

t h r o u g h  . 3 6 5 ,  t h e  a m o u n t  o f  t h e  p r o c e e d s  f r o m  t h e  p o l i c y  in 

e x c e s s  o f  t h e  t o t a l  a m o u n t  o f  p r e m i u m s  p a i d  m a y  b e  u s e d  to 

p u r c h a s e  o r  r e d e e m  t h e  d e c e d e n t ' s  s h a r e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M 8 ' 1 A :  T h e  R M B C A

c o n t a i n s  n o  e x p l i c i t  p r o v i s i o n  e n a b l i n g  s u c h  l i m i t e d  r e p u r ­

c h a s e  p l a n s .

S e c t i o n  . 3 7 0  I N A P P L I C A B I L I T Y  T O  R E G U L A T E D  I N V E S T M E N T  C O M P A N Y

O R I G I N :  A C C  S e c t i o n  . 3 7 0  is  n e w  t o  A l a s k a  l a w ,  a n d  is  d e ­

r i v e d  f r o m  G C L  ' . c t i o n  5 0 4 .

S U M M A R Y  O F  C O V E R A G E :  In o r d e r  t o  a v o i d  a n y  c o n f l i c t  w i t h

f e d e r a l  l a w ,  a n  e x c e p t i o n  t o  t h e  p r o v i s i o n s  o f  A C C  S e c t i o n  

. 3 5 8  i s  m a d e  f o r  c o r p o r a t i o n s  d e f i n e d  a s  r e g u l a t e d  i n v e s t m e n t  

c o m p a n i e s  u n d e r  t h e  U n i t e d  S t a t e s  I n t e r n a l  R e v e n u e  C o d e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  R M B C A

a p p e a r s  t o  h a v e  n o  c o m p a r a b l e  e x c e p t i o n ,  a l t h o u g h  t h e  r e s u l t

w o u l d  d o u b t l e s s  b e  r e a c h e d  t h r o u g h  l i t i g a t i o n .

S e c t i o n  . 3 7 3  S H A R E  D I V I D E N D S :  R E S T R I C T I O N S

O R I G I N :  T h i s  s e c t i o n  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  o f  A S

1 0 . 0 5 . 2 0 4 ( 5 ) ,  a n d  is p r e d i c a t e d  u p o n  S e c t i o n  4 5 ( e )  o f  t h e  

M B C A .

S U M M A R Y  O F  C O V E R A G E :  S h a r e  d i v i d e n d s  p r e s e n t  n o  d i r e c t

t h r e a t  t o  c r e d i t o r s  w h o  a r e  p r o t e c t e d  b y  t h e  r a t i o / a s s e t s
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s u r p l u s  t e s t  o f  A C C  S e c t i o n  . 3 5 8 .  H o w e v e r ,  if t h e  c o r p o ­

r a t i o n  h a s  m o r e  t h a n  o n e  c l a s s  o f  s h a r e s ,  t h e  p o w e r  of t h e  

b o a r d  t o  d i s t r i b u t e  s h a r e s  o f  t h e  " s e n i o r "  o r  " p r e f e r r e d "  

c l a s s  to  t h e  c o m m o n  s h a r e h o l d e r s  a s  a d i v i d e n d  i s  a d i r e c t  

t h r e a t  t o  t h e i r  p r o p o r t i o n a l  i n t e r e s t  in t h e  c o r p o r a t i o n .  

A C C  S e c t i o n  . 3 / 3  c o n t i n u e s  A l a s k a  l a w  b y  p r o h i b i t i n g  t h e  

b o a r d  f r o m  t a k i n g  s u c h  a s t e p  u n l e s s  it is a u t h o r i z e d  in t h e  

a r t i d e s  o r  is t h e  s u b j e c t  o f  a m a j o r i t y  v o t e  o f  t h e  h o l d e r s  

o f  t h e  s e n i o r  s h a r e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M 3 C A : R M B C A  S e c t i o n

6 . 2 3  is f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 3 7 3 .

S e c t i o n  . 3 7 5  A D D I T I O N A L  R E S T R I C T I O N S  IN  A R T I C L E S ,  B Y L A W S ,  

I N D E N T U R E S  O R  A G R E E M E N T S

O R I G I N :  T h i s  s e c t i o n  d o e s  n o t  c h a n g e  p r i o r  A l a s k a  l a w ;  it

m e r e l y  m a k e s  t h e  lav e x p l i c i t .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 7 5  m a k e s  it e x p l i c i t  t h a t  

t h e  p r o v i s i o n s  o f  t h e  A C C  o n  t h e  d e c l a r a t i o n  o f  d i v i d e n d s  a n d  

p u r c h a s e  o r  r e d e m p t i o n  o f  s h a r e s  d o  n o t  " o c c u p y  t h e  f i e l d "  

a n d  t h e r e b y  p r e v e n t  f u r t h e r  r e g u l a t i o n  b y  t h e  a r t i c l e s ,  b y ­

l a w s ,  i n d e n t u r e s  o r  a g r e e m e n t s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R, > F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 4 0  c o n t a i n s  a p r e f a t o r y  c l a u s e  w h i c h  a c c o m p l i s h e s  t h e  s a m e  

r e s u l t  a s  A C C  S e c t i o n  . 3 7 5 .

S e c t i o n  . 3 7 8  L I A B I L I T Y  O F  S H A R E H O L D E R S  R E C E I V I N G  P R O H I B I T E D  

D I S T R I B U T I O N S ;  S U I T  A G A I N S T  S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 3 7 8  is n e w  t o  A l a s k a  l a w ,  a n d  is d e -

r i v e d  f r o m  G C L  S e c t i o n  5 0 6 .  It s u p p l e m e n t s  A C C  S e c t i o n  

. 4 8 0 ( b ) ,  i t s e l f  a r e e n a c t m e n t  o f  A S  1 0 . 0 5 . 2 2 5 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 7 8  p r o v i d e s  a n o n - e x c l u ­

s i v e  r e m e d y  a g a i n s t  s h a r e h o l d e r s  w h o  h a v e  r e c e i v e d  a n y  d i s ­

t r i b u t i o n  w i t h  k n o w l e d g e  t h a t  it i s  i l l i c i t .  T h e  r e m e d y  r u n s  

t o  t h e  c o r p o r a t i o n  a n d  m a y  b e  a s s e r t e d  t o  t h e  u s e  o f  t h e  

c o r p o r a t i o n  b y  a n y  n o n - c o n s e n t i n g  c r e d i t o r  f o r  v i o l a t i o n  o f  

S e c t i o n s  . 3 5 8  o r  . 3 6 0 ,  p r o v i d e d  t h a t  t h e  c r e d i t o r ' s  c l a i m  h a d  

a r i s e n  p r i o r  t o  t h e  d i s t r i b u t i o n .  U n d e r  s u b s e c t i o n  ( b ) ,  n o n ­

c o n s e n t i n g  h o l d e r s  o f  s e n i o r  s h a r e s  m a y  c o m m e n c e  t h e  a c t i o n  

f o r  v i o l a t i o n  o f  S e c t i o n  . 3 6 3  o r  , 3 6 5  p r o v i d e d  t h a t  t h e  

s e n i o r  s h a r e s  w e r e  h e l d  at  t h e  t i m e  o f  t h e  d i s t r i b u t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

8 . 3 3 ( b ) ( 2 )  a c h i e v e s  t h e  g o a l  o f  A C C  S e c t i o n  . 3 / 8  b y  i n d i r e c ­

t i o n .  S h a r e h o l d e r s  a r e  r e n d e r e d  l i a b l e  f o r  c o n t r i b u t i o n  t o  a 

d i r e c t o r  s u e d  f o r  an  i l l i c i t  d i s t r i b u t i o n  t o  t h e  e x t e n t  t n a t  

t h e y  k n e w  it t o  b e  in v i o l a t i o n  o f  t h e  a c t  o r  p r o v i s i o n s  o f  

t h e  a r t i c l e s .
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S e c t i o n  . 3 8 0  I D E N T I F I C A T I O N  O F  D I S T R I B U T I O N  I N  N O T I C E  T O  

S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 3 8 0  i s  t a k e n  f r o m  G C L  S e c t i o n  5 0 7 .  It

r e p l a c e s  A S  1 0  . 0 5  . 2 0 7  ( 5 ).

S U M M A R Y  O F  C O V E R A G E :  I n  o r d e r  t o  s e t  t n e  s t a g e  f o r  r e c o v e r y

o f  i l l i c i t  d i s t r i b u t i o n s  a n d  t o  i n f o r m  s h a r e h o l d e r s  w h e n  a 

d i v i d e n d  r e p r e s e n t s  a p a r t i a l  l i q u i d a t i o n  ( a s  o p p o s e d  t o  a 

d i s t r i b u t i o n  o f  p r o f i t s ) ,  A C C  S e c t i o n  . 3 8 0  r e q u i r e s  t h a t  

m a n a g e m e n t  i d e n t i f y  t h e  s o u r c e  a n d  a c c o u n t i n g  t r e a t m e n t  o f  a 

d i v i d e n d  c h a r g e d  a g a i n s t  a n y  s o u r c e  o t h e r  t h a n  t h e  r e t a i n e d  

e a r n i n g s  a c c o u n t .  S u c h  a p o l i c y  i s  c o n s i s t e n t  w i t h  c u r r e n t  

A l a s k a  p r a c t i c e .  A S  1 0 . 0 5 .  2 0 7 ( 5 )  r e q u i r e s  i d e n t i f i c a t i o n  o f  

d i s t r i b u t i o n s  in  p a r t i a l  l i q u i d a t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 4 0  d o e s  n o t  r e q u i r e  t ^ a t  s h a r e h o l d e r s  b e  g i v e n  t h i s  p r u d e n ­

t i a l  i n f o r m a t i o n .  O m i t t i n g  s u c h  a s t e p  f a i l s  t o  a l e r t  

A l a s k a n s  o f  p o t e n t i a l l y  f a v o r a b l e  t a x  t r e a t m e n t  o f  t h e  d i v i ­

d e n d  o n  t h e i r  f e d e r a l  r e t u r n s .

S e c t i o n  . 3 8 3  I N A P P L I C A B I L I T Y  T O  W I N D I N G  U P  A N D  I N V O L U N T A R Y  O R  

V O L U N T A R Y  D I S S O L U T I O N

O R I G I N :  A C C  S e c t i o n  . 3 8 3  i s  t a k e n  f r o m  G C L  S e c t i o n  5 0 8 .

S U M M A R Y  O F  C O V E R A G E :  T h e  p r o v i s i o n s  o f  A r t i c l e  9 f o r  t h e

w i n d i n g  u p  o f  c o r p o r a t e  a f f a i r s  a n d  t h e  i n v o l u n t a r y  o r  v o l u n ­

t a r y  d i s s o l u t i o n  o f  t h '  c o r p o r a t i o n  a r e  p l e n a r y  in t h e i r  

c o v e r a g e .  N o  a d d i t i o n a l  l a w  i s  r e q u i r e d  t o  p r o t e c t  t h e  

i n t e r e s t  o f  c r e d i t o r s  a n d  h o l d e r s  o f  s e n i o r  s h a r e s .  T h u s ,  

t h e  p r o v i s i o n s  o f  S e c t i o n s  . 3 5 8  t h r o u g h  . 3 6 5  a r e  m a d e  i n a p ­

p l i c a b l e  t o  s u c h  p r o c e d u r e s  b y  A C C  S e c t i o n  . 3 8 3 .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e r e  is n o

c o m p a r a b l e  p r o v i s i o n  i n  t h e  R M B C A .

S e c t i o n  . 3 8 5 .  R E D E M P T I O N  O F  S H A R E S  A T  T H E  O P T I O N  O F  C O R P O R A T I O N ;

M A N N E R

O R I G I N :  C u r r e n t  A l a s k a  l a w  p r o v i d e s  n o  s t a t  j r i l y  a p p r o v e a

p r o c e d u r e  f o r  t h e  r e d e m p t i o n  o f  s h a r e s .  A C C  S e c t i o n  . 3 8 5  is 

d e r i v e d  f r o m  G C L  S e c t i o n  5 0 9 ,  w i t h  t h e  d e l e t i o n  o f  l a n g u a g e  

i n  s u b s e c t i o n  ( c )  w h i c h  w o u l d  h a v e ,  n o n s e n s i c a l l y ,  r e q u i r e d  a 

c o r p o r a t i o n  t o  s a n d  a n o t i c e  t o  i t s e l f  i f  it d i d  n o t  h a v e  t h e  

s h a r e h o l d e r ' s a d d r e s s .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 8 5  c r e a t e s  a s t a t u t o r y

p r o c e d u r e  f o r  r e d e m p t i o n .  T h e  n o t i c e  p r o v i s i o n s  o f  s u b s e c ­

t i o n  ( b )  a r e  s u b j e c t  t o  m o d i f i c a t i o n  b y  t h e  a r t i c l e s  of
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i n c o r p o r a t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  O R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 3 1  e m p o w e r s  a c o r p o r a t i o n  t o  a c q u i r e  i t s  o w n  s h a r e s .  H o w ­

e v e r ,  t h e  R M B C A  d o e s  n o t  a p p e a r  t o  c o n t a i n  a n y  p r o v i s i o n  

d e f i n i n g  t h e  m a n n e r  o f  t a k i n g  s u c h  a s t e p .

S e c t i o n  . 3 8 8  A C Q u u l T I Q N  O F  C O R P O R A T I O N ' S  O W N  S H A R E S ;  R E I S S U A N C E  

O R  R E T I R E M E N T

O R I G I N :  A C C  S e c t i o n  . 3 8 8  is t a k e n  f r o m  G C L  S e c t i o n  5 1 0 .  It

c o n t i n u e s  e x i s t i n g  A l a s k a  l a w  ( A S  1 0 . 0 5 . 3 1 2  t o  . 3 4 5 )  in 

r e q u i r i n g  a f i l i n g  w i t h  t h e  c o m m i s s i o n e r  o f  a n  a m e n d m e n t  tc 

t h e  a r t i c l e s .  It d e p a r t s  f r o m  a n d  s i m p l i f i e s  e x i s t i n g  l a w  b y  

t h e  e l i m i n a t i o n  o f  t h e  c o n c e p t  o f  " t r e a s u r y  s h a r e s " .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 8 8  s p e c i f i e s  t h e  t r e a t ­

m e n t  t o  b e  g i v e n  r e d e e m e d  o r  r e p u r c h a s e d  s h a r e s .  T h e y  r e t u r n  

t o  t h e  s t a t u s  o f  a u t h o r i z e d  b u t  u n i s s u e d  s h a r e s  u n l e s s  t h e  

a r t i c l e s  p r o h i b i t  r e i s s u a n c e .  If r e i s s u a n c e  is p r o h i b i t e d ,  

t h e  a r t i c l e s  s t a t i n g  t h e  n u m b e r  o f  a u t h o r i z e d  s h a r e s  m u s t  b e  

a m e n d e d  t o  r e f l e c t  t h e  l o w e r  n u m b e r .  S u c h  a n  a m e n d m e n t  m u s t  

b e  f i l e d  w i t h  t h e  c o m m i s s i o n e r .  S h a r e h o l d e r  a p p r o v a l  o f  t h e  

r e q u i r e d  a m e n d m e n t  is u n n e c e s s a r y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 3 1  i s  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 3 8 8

S e c t i o n  . 3 9 0  C A P I T A L I Z A T I O N  O F  R E T A I N E D  E A R N I N G S

O R I G I N :  A C C  S e c t i o n  . 3 9 0  c o n t i n u e s  t h e  p o l i c y  o f  e x i s t i n g

A l a s k a  l a w ,  w h i c h  p e r m i t s  d i r e c t o r s  t o  i n c r e a s e  e i t h e r  t h e  

s t a t e d  c a p i t a l  ( A S  1 0 . 0 5 . 1 0 8 )  o r  t h e  c a p i t a l  s u r p l u s  ( A S  

1 0 . 0 5 . 3 6 6 )  a c c o u n t s  b y  c h a r g i n g  t h e  e a r n e d  s u r p l u s  a c c o u n t .  

T h e r e  i s  n o  c o r r e s p o n d i n g  p r o v i s i o n  in t h e  G C L  f i n a n c i a l s .

T h e  a c c o u n t i n g  p r o v i s i o n s  o f  e x i s t i n g  l a w  r e q u i r e  t h a t  an 

a m o u n t  e q u a l  t o  t h e  t o t a l  p a r  v a l u e  of  s h a r e s  d i s t r i b u t e d  as 

d i v i d e n d s  b e  t r a n s f e r r e d  t o  t h e  s t a t e d  c a p i t a l  a c c o u n t  f r o m  a 

s u r p l u s  a c c o u n t  ( A S  1 0  . 0 5  . 2 0 4  ( 4 ) ( A )). N o  s u c h  a c c o u n t i n g  

t r e a t m e n t  is r e q u i r e d  u n d e r  t h e  A C C  s i n c e  t h e  u s e  o f  p a r  

v a l u e  h a s  b e e n  e l i m i n a t e d .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 3 8 8  p e r m i t s  t n e  b o a r d  to

p a s s  a r e s o l u t i o n  w h i c h  t r a n s f e r s  a m o u n t s  p r o p e r l y  a l l o t t e d  

to  t h e  r e t a i n e d  e a r n i n g s  a c c o u . . c  i n t o  t h e  p a i d - i n  a c c o u n t .  

T h e  e f f e c t  o f  s u c h  a t r a n s f e r  w o u l d  l i m i t  t h e  a b i l i t y  o f  t h e  

b o a r d  in f u t u r e  to  m a k e  d i s t r i b u t i o n s  u n d e r  A C C  S e c t i o n  

. 3 5 8 ( a ) .

C O M P A R I S O N  W I T H  t h e  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  R M B C A

c o n t a i n s  n o  si mi l a  i r o v i s i o n .
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ARTICLE 5. ME ET I N G S  OF S H A R E H O L D E RS

S e c t i o n  . 4 0 5  M E E T I N G S  O F  S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 4 0 5  i s  p r e d i c a t e d  u p o n  S e c t i o n  2 3  of

t h e  M B C A  a n d  S e c t i o n  6 0 0 ( d )  o f  t h e  G C L .  It  r e p l a c e s  A S  

1 0 . 0 5 . 1 3 8 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 0 5  r e q u i r e s  t h a t  s h a r e ­

h o l d e r s  o f  a n y  c o r p o r a t i o n  o r g a n i z e d  u n d e r  o r  s u b j e c t  t o  t h i s  

C h a p t e r  m e e t  a t  l e a s t  o n c e  a n n u a l l y .  F o r  t h e  f i r s t  t i m e  in 

A l a s k a  l a w ,  a s h a r e h o l d e r  i s  p r o v i d e d  w i t h  s t a n d i n g  t o  s e e k  a 

s u m m a r y  c o u r t  o r d e r  t o  c o n v e n e  a n  a n n u a l  m e e t i n g  i f  s u c h  a 

m e e t i n g  h a s  n o t  b e e n  h e l d  w i t h i n  t h e  p r i o r  t h i r t e e n  m o n t h  

p e r i o d .  A C C  S e c t i o n  . 4 0 5 ( c )  d i f f e r s  f r o m  t h e  M o d e l  A c t  in 

c o n f e r r i n g  t h e  p o w e r  t c  s u m m o n  s p e c i a l  m e e t i n g s  o f  t h e  s h a r e ­

h o l d e r s  u p o n  t h e  c h a i r m a n  o f  t h e  b o a r d  a n d  t h e  p r e s i d e n t  of 

t h e  c o r p o r a t i o n .  A S  1 0 . 0 5 . 1 3 8  c o n f e r s  s u c h  p o w e r  u p o n  t h e  

p r e s i d e n t ,  b u t  d o e s  n o t  r e a c h  t h e  c h a i r m a n  o f  t h e  b o a r d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  c o n t e n t  o f

A C C  S e c t i o n  . 4 0 5  i s  p a r a l l e l e d  in  R M B C A  S e c t i o n s  7 . 0 1 ,  7 . 0 2 ,

a n d  7 . 0 3 .  R M B C A  S e c t i o n  7 . 0 1  r e q u i r e s  a n  a n n u a l  m e e t i n g  of 

s h a r e h o l d e r s .  R M B C A  S e c t i o n  7 . 0 3 ( a ) ( 1 )  is  s i m i l a r  t o  A C C  

S e c t i o n  . 4 0 5 ( b )  i n  a u t h o r i z i n g  a g g r i e v e d  s h a r e h o l d e r s  s u m m a r y  

a c c e s s  t o  a c o u r t  o r d e r e d  m e e t i n g  in t h e  e v e n t  t h e  a n n u a l  

m e e t i n g  i s  n o t  h e l d .  S p e c i a l  m e e t i n g s  m a y  b e  c a l l e d  b y  

s h a r e h o l d e r s  u n d e r  b o t h  A C C  S e c t i o n  . 4 0 5 ( c )  a n d  R M B C A  S e c t i o n  

7 . 0 2 .  T h e  A C C  c o n t i n u e s  c u r r e n t  A l a s k a  l a w  a n d  t h e  o r i g i n a l  

r e c o m m e n d e d  c o n t e n t  o f  t h e  M o d e l  A c t  b y  r e q u i r i n g  t h a t  1 0 %  

o f  t h e  v o t i n g  - s h a r e s  a r e  n e e d e d  t o  c a l l  a s p e c i a l  m e e t i n g . '  

In t h e  e x p o s u r e  d r a f t  S e c t i o n  7 . 0 2 ( a ) ( 2 )  r e c o m m e n d e d  t h a t  t h e  

m i n i m u m  b e  l o w e r e d  t o  5 % .  I n  t h e  f i n a l  d r a f t  t h e  f i g u r e  w a s  

r e s t o r e d  t o  t h e  t r a d i t i o n a l  1 0 %.

S e c t i o n  . 4 0 8  C L O S I N G  O F  T R A N S F E R  B O O K S  A N D  F I X I N G  R E C O R D  D A T E

O R I G I N :  A c C  S e c t i o n  . 4 0 8  i s  p r e d i c a t e d  u p o n  S e c t i o n  3 0  o f

t h e  M B C A  n i c h  t w r  m o d i f i c a t i o n s .  In b o t h  s u b s e c t i o n s  ( a )  a n d  

( b ) ,  t h ^  M o d e l  A c . ' s  t e n  d a y  m i n i m u m  p e r i o d  b e f o r e  t h e  a c t i o n  

i s  t a k e n  h a s  b e e n  e x t e n d e d  t o  t w e n t y  d a y s ,  to f u r t h e r  t h e  u s e  

o f  t h e  t w e n t y  d a y  n o t i c e  p e r i o d s  f o u n d  t h r o u g h o u t  t h e  A C C .  

A S  1 0 . 0 5 . 1 4 4  u t i l i z e s  a t e n  d a y  p e r i o d .  A l s o ,  s i x t y  d a y  

l i m i t a t i o n s  h a v e  r e p l a c e d  t h e  f i f t y  d a y  f o r m u l a  n o w  f o u n d  in 

A l a s k a  l a w  r e s p e c t i n g  t h e  c l o s i n g  o f  t r a n s f e r  b o o k s  o r  f i x i n g  

o f  a r e c o r d  d a t e .  F i n a l l y ,  t h e  A C C  f o l l o w s  t h e  M o d e l  A c t  in 

m a k i n g  a s h a r e h o l d e r  l i s t  c o m p i l e d  f r o m  t h e  c l o s e d  t r a n s f e r  

D o o k s  o r  b y  v i r t u e  o f  t h e  r e c o r d  d a t e  e f f e c t i v e  as  to  a n y
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S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 0 3  p r o v i d e s  t h r e e  a l t e r ­

n a t i v e s  f o r  e f f e c t i n g  a d e t e r m i n a t i o n  a s  t o  s h a r e s  e n t i t l e d  

t o  v o t e  in a n  a n n u a l  o r  s p e c i a l  m e e t i n g ,  o r  t o  p a r t i c i p a t e  in 

a d i s t r i b u t i o n .  U n d e r  t h e  f i r s t  a l t e r n a t i v e ,  t h e  b o a r d  m a y  

s i m p l y  c l o s e  t h e  s t o c k  t r a n s f e r  b o o k s .  A s e c o n d  a l t e r n a t i v e  

is f o r  t h e  b o a r d  t o  d e c l a r e  a 11 r e c o r d  d a t e "  f o r  s u c h  d e t e r  m  i o 

n a t i o n .  F i n a l l y ,  t h e  d e f a u l t  m o d e  f o r  d e t e r m i n i n g  t h e  s h a r e ­

h o l d e r s  if t h e  b o a r d  h a s  n o t  e x e r c i s e d  i t s  o p t i o n s  u n d e r  t h e  

f i r s t  o r  s e c o n d  a l t e r n a t i v e  is t o  a d o p t  t h e  d a t e  on  w h i c h  t h e  

n o t i c e  o f  t h e  m e e t i n g  is  c a l l e d ,  o r  t h e  d a t e  t h a t  t h e  r e s o l u ­

t i o n  o f  t h e  b o a r d  d e c l a r i n g  t h e  d i s t r i b u t i o n  is a d o p t e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  D R A F T  O F  T H E  R M B C A :  R M B C A

S e c t i o n s  7 . 0 7  a n d  7 . 0 5 ( d )  c o n t a i n  t h e  t h r e e  a l t e r n a t i v e s  

s p e c i f i e d  in A C C  S e c t i o n  . 4 0 8  w i t h  s l i g h t l y  d i f f e r i n g  m i n i m u m  

a n d  m a x i m u m  t i m e s .

adjourn ment of the meeting.

S e c t i o n  . 4 1 0  N O T I C E  O F  S H A R E H O L D E R S '  M E E T I N G

O R I G I N :  A C C  S e c t i o n  . 4 1 0  is p r e d i c a t e d  u p o n  M B C A  S e c t i o n  2 9

a n d  A S  1 0 . 0 5 . 1 4 1 .  T h e  o n l y  c h a n g e  is t o  s e t  a t w e n t y  d a y

m i n i m u m  f o r  d e l i v e r y  o f  n o t i c e ,  a g e n e r a l  p o l i c y  r u n n i n g  

t h r o u g h o u t  t h e  A C C .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 1 0  e s t a b l i s h e s  t h e  m i n i ­

m u m  c o n t e n t  a n d  t h e  m i n i m u m  a n d  m a x i m u m  t i m e  r e s t r a i n t s  on  

w r i t t e n  o r  p r i n t e d  n o t i c e  f o r  a n n u a l  o r  s p e c i a l  m e e t i n g s .  

T h e  n u t i c e  m u s t  b e  " d e l i v e r e d "  n o t  l e s s  t h a n  t w e n t y  n o r  m o r e  

t h a n  f i f t y  d a y s  b e f o r e  t h e  d a t e  of an  a n n u a l  o r  s p e c i a l

m e e t i n g ,  a n d  in e v e r y  i n s t a n c e ,  t h e  n o t i c e  m u s t  s t a t e  t h e  

p l a c e ,  d a y ,  a n d  h o u r  o f  t h e  m e e t i n g .  F o r  s p e c i a l  m e e t i n g s  

o n l y ,  t h e  n o t i c e  m u s t  a l s o  d e c l a r e  t h e  p u r p o s e ( s )  f o r  w h i c h  

t h e  m e e t i n g  is  b e i n g  c o n v e n e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

7 . 0 5  is in s u b s t a n t i v e  a c c o r d  w i t h  A C C  S e c t i o n  . 4 1 0 .  T h e

R M B C A  d o e -  p r o p o s e  a m i n i m u m  o f  1 0  a n d  a m a x i m u m  of  5 0  d a y s

f o r  n o t i c e .  T h e  A C C  u s e s  2 0  a n d  5 0 .

S e c t i o n  . 4 1 3  V O T I N G  L I S T ;  L I A B I L I T Y

O R I G I N :  A C C  S e c t i o n  . 4 1 3  is p r e d i c a t e d  u p o n  A S  1 0 . 0 5 . 1 4 / ,

w h i c h  w a s  b a s e d  u p o n  t h e  p r e - 1 9 6 2  v e r s i o n  o f  S e c t i o n  3 1  of  

t h e  M B C A .  A C C  S e c t i o n  . 4 1 3 ( c )  i s  b a s e d  u p o n  M B C A  S e c t i o n  31 

a n d  A S  1 0 . 0 5 . 1 5 0 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 1 3  m a n d a t e s  t h a t  at l e a s t

t w e n t y  d a y s  p r i o r  t o  e a c h  m e e t i n g  o f  s h a r e h o l d e r s , t h e  o f f i ­

c e r  o r  a g e n t  h a v i n g  c h a r g e  o f  t h e  s t o c k  t r a n s f e r  b o o k s  m a k e  a 

l i s t  o f  a l l  s h a r e h o l d e r s  e n t i t l e d  t o  v o t e .  T h i s  l i s t  m u s t  b e  

k e p t  o p e n  a n d  s u b j e c t  t o  i n s p e c t i o n  b y  a s h a r e h o l d e r  at a n y
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t i m e  d u r i n g  u s u a l  b u s i n e s s  h o u r s  f o r  a p e r i o d  o f  t w e n t y  d a y s  

p r i o r  t o  t h e  m e e t i n g .  T h i s  r i g h t  o f  i n s p e c t i o n  p r i o r  t o  t h e  

m e e t i n g  m a y  b e  e x e r c i s e d  b y  a n  a g e n t  o r  a t t o r n e y  o f  t h e  

s h a r e h o l d e r .

A C C  S e c t i o n  . 4 1 3 ( c )  i m p o s e s  a c i v i l  l i a b i l i t y  p e n a l t y  o f  

$ 5 0 0 0  u p o n  a n  o f f i c e r  o r  a g e n t  h a v i n g  c h a r g e  o f  t h e  s t o c k  

t r a n s f e r  b o o k s  w h o  f a i l s  o r  r e f u s e s  t o  p r e p a r e  o r  e x h i b i t  

s u c h  a l i s t  a s  a b o v e  p r o v i d e d .  S u c h  a l i a b i l i t y  r u n s  t o  t h e  

s h a r e h o l d e r  o r  j o i n t l y  a m o n g  s h a r e h o l d e r s  m a k i n g  w r i t t e n  

r e q u e s t  f o r  t h e  p e r f o r m a n c e  o f  t h e  d u t i e s  m p o s e d  b y  t h i s  

s e c t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

7 . 2 0  s u b s t a n t i a l l y  m i r r o r s  t h e  p r o v i s i o n s  o f  A C C  S e c t i o n  

. 4 1 3 .  R M B C A  S e c t i o n  7 . 2 0 ( d )  s a n c t i o n s  a s u m m a r y  c o u r t  o r d e r ­

e d  i n s p e c t i o n  i r ie  c a s e  t h a t  t h e  a c c e s s  t o  t h e  s h a r e h o l d e r  

l i s t  m a n d a t e d  i e n i e d .  A  s i m i l a r  p r o v i s i o n  i s  f o i’n d  in  A C C  

S e c t i o n  . 4 3 0 ( d ) .  R M B C A  S e c t i o n  7 . 2 0  d o e s  n o t  e s t a b l i s h  a n y  

p o t e n t i a l  c i v i l  l i a b i l i t y  i n  t h e  e v e n t  o f  a d e n i a l  o f  i n s p e c ­

t i o n  r i g h t s .  I n  h i s  a d d r e s s  t o  t h e  A l a s k a  B a r  A s s o c i a t i o n  

C o n v e n t i o n  P r o f e s s o r  H a m i l t o n  s t a t e d  t h e  v i e w  t h a t  p e r s o n a l  

l i a b i l i t y  s a n c t i o n s  a r e  r a r e l y  i m p o s e d  a n d  t h u s  d o  n o t  s e r v e  

a s  a p r a g m a t i c  d e t e r r e n t .

S e c t i o n  . 4 1 5  Q U O R U M  O F  S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 4 1 5 ( a )  i s  p r e d i c a t e d  u p o n  M B C A  S e c t i o n

3° a n d  A S  1 0 . 0 5 . 1 5 3 ,  a n d  r e f l e c t s  n G  c h a n g e  in e x i s t i n g

A l a s k a  l a w .  A C C  S e c t i o n  . 4 1 5 ( b )  i s  p r e d i c a t e d  u p o n  G C L  S e c ­

t i o n  6 0 2 ( b ) ,  a n d  i s  u n p r e c e d e n t e d  in  A l a s k a  l a w .

S U M M A R Y  O F  C O V E R A G E :  A b s e n t  a p r o v i s i o n  in t h e  a r t i c l e s  o r

b y l a w s ,  t h e  d e f a u l t  q u o r u m  r e q u i r e m e n t  i s  t h e  p r e s e n c e ,  in

p e r s o n  o r  b y  p r o x y ,  o f  a n  a b s o l u t e  m a j o r i t y  o f  t h e  s h a r e s  

e n t i t l e d  t o  v o t e .  T h e  a r t i c l e s  o r  t h e  b y l a w s  m a y  e s t a b l i s h  a 

g r e a t e r  t h a n  m a j o r i t y  q u o r u m  r e q u i r e m e n t .  O n l y  t h e  a r t i c l e s

a r e  c o m p e t e n t  t o  e s t a b l i s h  a l e s s  t h a n  m a j o r i t y  q u o r u m  r e ­

q u i r e m e n t ,  w h i c h  m a y  n o t  b e  l e s s  t h a n  o n e - t h i r d  o f  t h e  v o t i n g  

s h a r e s .  T h e  a f f i r m a t i v e  v o t e  o f  t h e  m a j o r i t y  o f  t h e  s h a r e s  

r e p r e s e n t e d  a t  w h i c h  a q u o r u m  i s  p r e s e n t  is t h e  a c t  o f  t h e  

s h a r e h o l d e r .  O n c e  a q u o r u m  h a s  b e e n  e s t a b l i s h e d ,  it is  n o t  

p o s s i b l e  f o r  a d i s g r u n t l e d  m i n o r i t y  t o  d e f e a t  t h e  c a p a c i t y  o f  

t.hi m a j o r i t y  t o  t r a n s a c t  b u s i n e s s  b y  s i m p l y  " w a l k i n g  o u t "  o f  

t h e  m e e t i n g .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

7 . 2 5  i s  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 4 1 5 .

S e c t i o n  . 4 1 8  P R O X I E S

O R I G I N :  A C C  S e c t i o n  . 4 1 3  i s  t a k e n  f r o m  G C L  S e c t i o n  7 0 5 ,  w i t h

a m o d i f i c a t i o n  t o  e l i m i n a t e  S e c t i o n  7 0 5 ( e ) ( 3 )  ( r i g h t s  o f  

c r e d i t o r s ) .  S e c t i o n  . 4 1 8  r e p l a c e s  A S  1 0 . 0 5 . 1 5 9  a n d  . 1 6 8 ,
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w h i c h  h a d  b e e n  b a s e d  o n  S e c t i o n  3 3  o f  t h e  M B C A .  T h e  e x o l i c i t

t r e a t m e n t  o f  t h e  q u e s t i o n  o f  " r e v o c a t i o n "  a n d  t h e  c i r c u m ­

s t a n c e s  u n d e r  w h i c h  a p r o x y  m a y  b e  m a d e  " i r r e v o c a b l e "  b y

a g r e e m e n t  a r e  u n p r e c e d e n t e d  in A l a s k a  l a w .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 1 3  p e r m i t s  a s h a r e h o l d e r

t o  c r j a t e  a l e g a l  p o w e r  in a n o m i n e e  t o  v o t e  h i s  o r  h e r  

s h a r e s ,  t h e  l i f e  o f  w h i c h  c a n  n o t  e x c e e d  e l e v e n  m o n t h s .  A

r e v o c a b l e  p r o x y  is  t r e a t e d  as  d e s t r u c t i b l e  at t h e  w i l l  of t h e

p r o x y  g i v e r .  T h i s  S e c t i o n  r e g u l a t e s  t h e  c i r c u m s t a n c e s  or

a c t s  w h i c h  w i l l  " r e v o k e "  t h e  p r o x y ,  t h u s  d i s a b l i n g  m a n a g e m e n t  

f r o m  r e c o g n i z i n g  t h e  p o w e r  o f  t h e  n o m i n e e  t o  c a s t  t h e  v o t e s  

r e p r e s e n t e d  b y  t h e  s h a r e s .  F i n a l l y ,  f o r  t h e  f i r s t  t i m e ,  

A l a s k a  l a w  c o n t a i n s  e x p l i c i t  p r o v i s i o n s  d e f i n i n g  t h e  c i r c u m ­

s t a n c e s  u n d e r  w h i c h  a p r o x y  m a y  b e  m a d e  i r r e v o c a b l e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

7 . 2 2  is i d e n t i c a l  t o  A C C  S e c t i o n  . 4 1 8 .

S e c t i o n  . 4 2 0  V O T I N G  O F  S H A R E S

O R I G I N :  A C C  S e c t i o n  . 4 2 0  is p r e d i c a t e d  u p o n  MliiCA S e c t i o n  3 3 ,

w i t h  t h e  e x c e p t i o n  o f  s u b s e c t i o n s  ( d )  a n d  ( i ) .  S e c t i o n  

. 4 2 0 1 d ) is p r e d i c a t e d  u p o n  G C L  S e c t i o n  7 0 8 ( a ) ,  21 d r e p l a c e s

A S  1 0 . 0 5  . 1 5 6  to . 1 6 8 .  S e c t i o n  • 4 2 0 ( i ) is n e w  a n d  u n p r e c e ­

d e n t e d  in A l a s k a  l a w .  It is b a s e d  u p o n  G C L  S e c t i o n  5 0 9 ( d ) .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 2 0  e s t a b l i s h e s  a c u m u l a ­

t i v e  v o t i n g  s c h e m e  d e s i g n e d  t o  e n h a n c e  t h e  o p p o r t u n i t y  f o r  

m i n o r i t y  s h a r e  i n t e r e s t s  t o  o b t a i n  r e p r e s e n t a t i o n  o n  t h e

b o a r d .  S e c t i o n  . 4 2 0 ( d )  m a k e s  c u m u l a t i v e  v o t i n g  o p t i o n a l  a n d

p r e s u m p t i v e  u n l e s s  e l i m i n a t e d  b y  a p r o v i s i o n  o f  t h e  a r t i c l e s .  

I t  g o e s  b e y o n d  t h e  M o d e l  A c t  t o  p r o v i d e  t h a t  if  e l i m i n a t i o n  

o f  c u m u l a t i v e  v o t i n g  is  s o u g h t  v i a  a m e n d  m e n  t t o  t h e  ar t i d e s ,  

j u c h  a n  a m e n d m e n t  s h a l l  n o t  b e  e f f e c t i v e  if  a s u f f i c i e n t  

n u m b e r  o f  v o t e s  a r e  c a s t  a g a i n s t  it a s  w o u l d  e l e c t  a s i n g l e  

d i r e c t o r  if v o t e d  c u m u l a t i v e l y  in a n  e l e c t i o n  f o r  t h e  e n t i r e  

b o a r d .  S h a r e s  h e l d  b y  t h e  c o r p o r a t i o n  o r  i t s  c o n t r o l l e d

s u b s i d i a r y  m a y  n o t  b e  v o t e d  o r  c o u n t e d  t o w a r d s  t h e  o u t ­

s t a n d i n g  s h a r e s  e n t i t l e d  t o  v o t e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A

S e c t i o n  7 . 2 1 ,  7 . 1 4 ,  a n d  7 . 2 8  c o v e r  t h e  s u b j e c t  m a t t e r  a d d r e s ­

s e d  in A C C  S e c t i o n  . 4 2 0 .  T h e r e  is s u b s t a n t i a l  a c c o r d  e x c e p t  

w i t h  r e s p e c t  to t h e  p r e s u m p t i v e  s t a t u s  o f  c u m u l a t i v e  v o t i n g .  

C u m u l a t i v e  v o t i n g  r i g h t s  e x i s t  u n d e r  A C C  S e c t i o n  . 4 2 0 ( d )  

u n l e s s  e x t i n g u i s h e d  in t h e  a r t i c l e s .  T h i s  is a c o n t i n u a t i o n  

o f  h i s t o r i c  A l a s k a  p r a c t i c e  a n d  r e f l e c t s  a L e g i s l a t i v e  s o l i c ­

i t u d e  f o r  r e p r e s e n t a t i o n  o f  m i n o r i t y  s h a r e  i n t e r e s t s  o n  t h e  

b o a r d .  U n d e r  R M B C A  S e c t i o n  7 . 2 8 ( a )  s u c h  r i g h c s  d o  n o t  e x i s t  

u n l e s s  t h e  a r t i c l e s  m a k e  a f f i r m a t i v e  p r o v i s i o n .

S e c t i o n  . 4 2 3  A C T I O N S  T A K E N  W I T H O U T  M E E T I N G :  W R I T T E N  C O N S E N T ;
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R E V O C A T I O N  O F  C O N S E N T

O R I G I N :  A C C  S e c t i o n  . 4 2 3 ( a )  is p r e d i c a t e d  u p o n  S e c t i o n  1 4 5

o f  t h e  M B C A  a n d  A S  1 0 , , 0 5 , 8 0 7 ,  w i t h  l a n g u a g e  a d d e d  t o  m a k e  it 

c l e a r  t h a t  t h e  w r i t t e n  c o n s e n t s  a r e  i n v a l i d  u n l e s s  o f  i d e n t i ­

c a l  c o n t e n t  as  t o  a l l  s h a r e h o l d e r s .  S e c t i o n  . 4 2 3 ( b )  is 

a d a p t e d  f r o m  G C L  S e c t i o n  6 0 3 ( c ) ,  a n d  is u n p r e c e d e n t e d  in 

A l a s k a  1 a w .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  , 4 2 3  p r o v i d e s  f o r  i n f o r m a l

a c t i o n  b y  s h a r e h o l d e r s ,  a s  l o n g  a s  t h e  a c t i o n  is  t a k e n  b y  t h e  

u n a n i m o u s ,  w r i t t e n  c o n s e n t  o f  t h e  s h a r e s .  T h e  C o m m i s s i o n  

c o n s i d e r e d  a n d  r e j e c t e d  t h e  C a l i f o r n i a  a n d  D e l a w a r e  p o s i t i o n s  

w h i c h  w o u l d  t o l e r a t e  i n f o r m a l  a c t i o n  b y  l e s s  t h a n  u n a n i m o u s  

c o n s e n t ,  b e l i e v i n g  t h a t  t h e  u n a n i m o u s  c o n s e n t  r e q u i r e m e n t  w a s  

a v a l i d  t r a d e - o f f  f o r  t h e  a b o l i t i o n  o f  a f o r m a l  m e e t i n g .  

T h i s  p r e s u m p t i o n  f o r  i n f o r m a l  a c t i o n  m a y  b e  e x t i n g u i s h e d  b y  

t h e  a r t i c l e s  o r  t h e  b y l a w s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

7 . 0 4  is  i n  s u b s t a n t i a l  a c c o r d  w i t h  A C C  S e c t i o n  . 4 2 3 .  T n e  

p r i ^ e n t i a l  r e q u i r e m e n t  t h a t  t h e  c o n s e n t s  b e  i d e n t i c a l  in 

c o n t e n t  is  n o t  c o n t a i n e d  in S e c t i o n  7 . 0 4 .  T h e  o f f i c i a l  

c o m m e n t  ( 7 - 1 7 ,  1 8 )  m a k e s  i t  c l e a r  t h a t ,  l i k e  t h e  C o a e  R e v i ­

s i o n  C o m m i s s i o n ,  t h e  f r a m e r s  o f  t h e  R M B C A  d o  n o t  a d v o c a t e  

a d o p t i n g  a p o s i t i o n  w h e r e i n  i n f o r m a l  actio..- m a y  b e  t a k e n  b y  

l e s s  t h a n  t h e  u n a n i m o u s  c o n s e n t  o f  t h e  v o t i n g  s h a r e s .

S e c t i o n  . 4 2 5  V O T I N G  T R U S T S  A N D  A G R E E M E N T S  A M O N G  S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 4 2 5 ( a )  is t a k e n  f r o m  M B C A  S e c t i o n  3 4

a n d  A S  1 0 . 0 5 . 1 7 1 .  U n l i k e  e x i s t i n g  A l a s k a  l a w ,  S e c t i o n  

. 4 2 5 ( a )  h a s  a d o p t e d  t h e  M o d e l  A c t ' s  l a n g u a g e  d e s i g n e d  t o  

r e q u i r e  d i s c l o s u r e  o f  t h e  t e r m s  a n d  i d e n t i t y  o f  v o t i n g  

t r u s t s .  S e c t i o n  . 4 2 5 ( b )  i s  t a k e n  f r o m  G C L  S e c t i o n  7 0 6 ( d ) ,  

a n d  is  u n p r e c e d e n t e d  in A l a s k a  l a w .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  j p e r m i t s  a v o t i n g

t r u s t ,  r e g u l a t e s  i t s  d u r a t i o n ,  a n h j a t e s d i s c l o s u r e  o f  i t s  

t e r m s  a n d  m e m b e r s .  S h a r e s  comi.,ic.ted t o  a v o t i n g  t r u s t  m u s t  

b e  s u r r e n d e r e d  t o  t h e  t r u s t e e  in  e x c h a n g e  f o r  t r u s t  c e r t i f i ­

c a t e s ,  w h i l e  a l l  i n c i d e n t s  o f  s h a r e  o w n e r s h i p  o t h e r  t h a n  

v o t i n g  r i g h t s  r e m a i n  w i t h  t h e  s h a r e h o l d e r / p a r t i c i p a n t .  T h e  

M o d e l  A c t  l a n g u a g e  o n  t h e  e x t e n s i o n  o f  v o t i n g  t r u s t s  h a s  n o t  

b e u n  a d o p t e d ,  in t h e  b e l i e f  t h a t  a t  t h e  e n d  o f  t h e  t e n  y e a r  

m a x i m u m  l i f e ,  t h e  p a r t i e s  a r e  c a p a b l e  o f  f o r m i n g  a n e w  t r u s t .  

S e c t i o n  4 2 5 ( b )  t o l e r a t e s  o t h e r  a g r e e m e n t s  s u c h  as  p o o l i n g  

a g r e e m e n t s  a n d  s h a r e  c l a s s i f i c a t i o n ,  l e a v i n g  t o  c o m m o n  l a w  

a n y  l i m i t a t i o n s  u p o n  t h e i r  u s e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n s

7 . 3 0  a n d  7 . 3 1  c v e r  t h e  s u b j e c t  o f  v o t i n g  t r u s t s  a n d  v o t i n g  

a g r e e m e n t s  a m o n g  s h a r e h o l d e r s .  T h e i r  c o n t e n t  is in  s u b s t a n ­

t i a l  a c c o r d  w i t h  A C C  S e c t i o n  . 4 2 5 ,  e x c e p t  f o r  t h e  p r o v i s i o n
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ori extending the period of time for a voting trust.

S e c t i o n  . 4 2 8  S H A R E H O L D E R S '  P R E E M P T I V E  R I G H T S

O R I G I N :  A C C  S e c t i o n  , 4 2 b  is p r e d i c a t e d  u p o n  M B C A  S e c t i o n  2 6 A

a n d  r e p l a c e s  A S  1 0 . 0 5 . 1 2 9 .  E x i s t i n g  A l a s k a  l a w  c o n t a i n s  n o  

p r o v i  s i o n  c o m p a r a b l e  t o  S e c t i o n  . 4 2 8 '  s p r e s u m p t i o n s  as to 

s h a r e s  o r  o f f e r i n g s  t o  w h i c h  p r e e m p t i v e  r i g h t s  a r e  n o t  e x ­

t e n d e d .

S U M M A R Y  O F  C O V E R A G E :  U n l e s s  l i m i t e d  o r  d e n i e d  b y  p r o v i s i o n s

o f  t h e  a r t i c l e s ,  A C C  S e c t i o n  . 4 2 8  e s t a b l i s h e s  p r e e m p t i v e  

r i g h t s  in c e r t a i n  s h a r e h o l d e r s  t o  a c q u i r e  u n d e r  f a i r  a n d  

r e a s o n a b l e  t e r m s  u n i s s u e d  s h a r e s  o r  c o n v e r t i b l e  s e c u r i t i e s .  

P r e e m p t i v e  r i g h t s  d o  n o t  e x i s t  in h o l d e r s  o f  a n y  c l a s s  of 

p r e f e r r e d  s h a r e s ,  n o r  d o  c o m m o n  s h a r e h o l d e r s  h a v e  p r e e m p t i v e  

r i g h t s  t o  t h e  i s s u a n c e  o f  n o n c o n v e r t i b l e  p r e f e r r e d  s h a r e s .  

I f  a m a j o r i t y  o f  t h e  s h a r e s  a p p r o v e ,  p r e e m p t i v e  r i g h t s  d o  n o t  

e x i s t  as  to  s h a r e s  i s s u e d  t o  d i r e c t o r s ,  o f f i c e r s ,  o r  e m ­

p l o y e e s .  T h i s  p r o v i s i o n  is  i n t e n d e d  t o  f a c i l i t a t e  t h e  i m p l e ­

m e n t a t i o n  o f  q u a l i f i e d  d e f e r r e d  c o m p e n s a t i o n  s c h e m e s  u n d e r  

t h e  I n t e r n a l  R e v e n u e  c o d e .  S e c t i o n  . 4 2 8  e x p r e s s l y  r e c o g n i z e s  

t h a t  t h e  a r t i c l e s  a r e  c o m p e t e n t  t o  e n l a r g e  o r  d i m i n i s h  t h e  

s c o p e  o f  p r e e m p t i v e  r i g h t s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 3 0  r e v e r s e s  t h e  s t a t u t o r y  p r e s u m p t i o n  o n  p r e e m p t i v e  r i g h t s .  

U n d e r  A C C  S e c t i o n  . 4 2 8  s u c h  r i g h t s  e x i s t  u n l e s s  l i m i t e d  o r  

e x t i n g u i s h e d  in t h e  a r t i c l e s .  U n d e r  R M B C A  S e c t i o n  6 . 3 0 ( a ) ,  

s u c h  r i g h t s  d o  n o t  e x i s t  u n l e s s  a f f i r m a t i v e l y  p r o v i d e d  in t h e  

a r t i c l e s .  A s s u m i n g  t h e  p r e s e n c e  o Y  s u c h  r i g h t s ,  t h e  b a l a n c e  

o f  R M B C A  S e c t i o n  6 . 3 0  is in a c c o r d  w i t h  t h e  p r o v i s i o n s  of A C C  

S e c t i o n  . 4 2 8 .

S e c t i o n  . 4 3 0  B O O K S  A N D  R E C O R D S

O R I G I N :  A C C  S e c t i o n  . 4 3 0  is b a s e d  u p o n  S e c t i o n  5 2  o f  t h e

M B C A  a n d  A S  1 0 . 0 5 . 2 3 7  t o  . 2 4 9 .

S e c t i o n  . 4 3 0 ( a )  c o n t i n u e s  t h e  c o n t e n t  o f  A S  1 0 . 0 5 . 2 3 7  

w i t h  a d d e d  p r o v i s i o n s  f o r  m i n u t e s  o f  m e e t i n g s  o f  b o a r d  c o m ­

m i t t e e s  a n d  f o r  e l e c t r o n i c  p r o c e s s i n g .  S e c t i o n  . 4 3 0 ( b )  c o n ­

t i n u e s  t h e  p o l i c y  o f  A S  1 0 . 0 5 . 2 3 7 ( b ) ,  b u t  h a s  e l i m i n a t e d  t h e  

d u r a t i o n a l  a n d  n u m e r i c a l  q u a l i f i  _ a t i o n s  o f  A S  1 0 . 0 5  . 2 4 0 .  

S e c t i o n  . 4 3 0 ( c )  c o n t i n u e s  t h e  p o l i c i e s  o f  A S  1 0 . 0 5 . 2 4 3 ,  w i t h  

t h e  m o d i f i c a t i o n  o f  i m p o s i n g  a m i n i m u m  l i a b i l i t y  o f  $ 5 0 0 0 .  

S e c t i o n  . 4 3 0 ( d )  h a s  m o d i f i e d  A S  1 0 . 0 5 . 2 4 6  in v i e w  of  t h e  

s t a n d i n g  r e q u i r e m e n t s  e l i m i n a t e d  u n d e r  S e c t i o n  . 4 3 0 ( b ) .  S e c ­

t i o n  . 4 3 0 ( e )  a d o p t s  w i t h o u t  c h a n g e  t h e  c o n t e n t  o f  A S  

1 0 . 0 5 . 2 4 9  r e g a r d i n g  t h e  r i g h t  t o  d e m a n d  a c o p y  o f  t h e  m o s t  

r e c e n t  f i n a n c i a l  s t a t e m e n t .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 3 0 ( a )  c r e a t e s  t h e  o b l i g a ­

t i o n  f o r  a n y  c o r p o r a t i o n  o r g a n i z e d  u n d e r  t h i s  C h a p t e r  t o  k e e p
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s p e c i f i e d  b o o k s  a n d  r e c o r d s  o f  a c c o u n t ,  m i n u t e s  o f  p r o c e e d ­

i n g s ,  a n d  a r e c o r d  c o n t a i n i n g  t h e  n a m e s  a n d  a d c r e s s e s  o f  a l l  

s h a r e h o l d e r s  a n d  t h e  n u m b e r  a n d  c l a s s  o f  s h a r e s  h e l d  b y  e a c h .  

T h i s  s u b s e c t i o n  f a c i l i t a t e s  t h e  c o l l e c t i o n  a n d  k e e p i n g  o f  

s u c h  d a t a  b y  e l e c t r o n i c  p r o c e s s i n g  s o  l o n g  a s  s u c h  j a t a c a n  

b e  r e d u c e d  t o  w r i t i n g .

S u b s e c t i o n  . 4 3 0 ( b )  c r e a t e s  t h e  r i g h t  o f  i n s p e c t i o n  a n a  

v e s t s  t h a t  r i g h t  i n  a n y  s h a r e h o l d e r  a n d  t h e  D e p a r t m e n t  o f  

C o m m e r c e  a n d  E c o n o m i c  D e v e l o o m e n t .  T h e  s h a r e h o l d e r  m u s t  m a k e  

w r i t t e n  d e m a n d  a n d  s t a t e  t h e  p u r p o s e ( s )  f o r  w h i c h  i n s p e c t i o n  

i s  d e m a n d e d .  T h e  i n s p e c t i o n  m a y  b e  m a d e  i n  p e r s o n  o r  b y  

a g e n t  o r  a t t o r n e y ,  a n d  a t  a r e a s o n a b l e  t i m e  a n d  f o r  a p r o p e r  

p u r p o s e .

S u b s e c t i o n  . 4 3 0 ( c )  c r e a t e s  p e r s o n a l  l i a b i l i t y  in  a n y

o f f i c e r  o r  a g e n t  w h o  d e n i e s  a r i g h t  o f  i n s p e c t i o n  w h i c h  t h e  

s h a r e h o l d e r  c a n  e s t a b l i s h  w a s  p r o p e r l y  d e m a n d e d ,  w i t h  c e r t a i n  

a f f i r m a t i v e  d e f e n s e s  a v a i l a b l e  t o  d e f e a t  t h i s  l i a b i l i t y .

S u b s e c t i o n  . 4 3 0 ( d )  a f f i r m s  t h e  p o w e r  o f  a c o m p e t e n t

c o u r t  t o  e n f o r c e  a r i g h t  o f  i n s p e c t i o n  p r o p e r l y  d e m a n d e d .

S u b s e c t i o n  . 4 3 0 ( e )  g i v e s  t h e  s h a r e h o l d e r  a r i g h t  to

r e c e i v e ,  u p o n  w r i t t e n  r e q u e s t ,  a c o p y  o f  t h e  c o r p o r a t i o n ' s 

m o s t  r e c e n t  f i n a n c i a l  s t a t e m e n t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

7 . 2 0  r e q u i r e s  t h a t  t h e  c o r p o r a t i o n  m a i n t a i n  a n d  m a k e  a v a i l ­

a b l e  f o r  i n s p e c t i o n  a l i s t  o f  t h e  n a m e s  a n d  a d d r e s s e s  o f  i t s  

s h a r e  h o  1 d e r s . R M B C A  S e c t i o n  1 6 . 0 1  r e q L i r e s  t h e  k e e p i n g  o f  

b o o k s ,  r e c o r d s  o f  a c c o u n t  a n d  m i n u t e s  o f  t h e  p r o c e e d i n g s  o f  

a l l  s h a r e h o l d e r ,  b o a r d  a n d  b o a r d  c o m m i t t e e  m e e t i n g s .  R M B C A  

S e c t i o n  1 6 . 0 2  c r e a t e s  a r i g h t  o f  i n s p e c t i o n  in  s h a r e h o l d e r s  

a s s e r t i n g  a p r o p e r  p u r p o s e  t o  i n s p e c t  r e a s o n a b l y  r e l a t e d  

p o r t i o n s  o f  t h e  S e c t i o n  1 6 . 0 1  m a t e r i a l s .  R M B C A  S e c t i o n  1 6 . 0 4  

d e t a i l s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  a c o u r t  m a y  o r d e r  

o b s e r v a n c e  o f  t h e  S e c t i o n  1 6 . 0 3  i n s p e c t i o n  r i g h t s .  In t o t a l ,  

t h e s e  p r o v i s i o n s  a c c o r d  w i t h  t h o s e  o f  A C C  S e c t i o n  . 4 3 0 ,  

e x c e p t  t h a t  t h e y  d o  n o t  e x p r e s s l y  a l l o w  f o r  c i v i l  l i a b i l i t y  

o n  t h e  p a r t  o f  t h e  o f f i c e r  o r  a g e n t  w h o  w i l f u l l y  f r u s t r a t e s ’ 

w h a t  a r e  l a t e r  d e t e r m i n e d  t o  h a v e  b e e n  v a l i d  a s s e r t i o n s  b y  

s h a r e h o l d e r s  o f  i n s p e c t i o n  r i g h t s .

S e c t i o n  . 4 3 3  A N N U A L  R E P O R T  T O  S H A R E H O L D E R S :  C O N T E N T ;  F I N A N C I A L

S T A T E M E N T  O N  R E Q U E S T

O R I G I N :  A C C  S e c t i o n  . 4 3 3  is n e w  a n d  w i t h o u t  p r e c e d e n t  in

A l a s k a  l a w .  It  is  a d a p t e d  f r o m  S e c t i o n s  1 5 0 1  a n d  2 0 0 0  o f  t h e

G C L .  G C L  S e c t i o n  1 5 0 1 ( g )  o n  a t t o r n e y  f e e s  a n d  c o s t s  w a s

o m i t t e d  f r o m  S e c t i o n  . 4 3 3 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 3 3  e s t a b l i s h e s  t h e  o b l i ­

g a t i o n  o f  t h e  b o a r d  t o  s e n d  an  a n n u a l  r e p o r t  t o  s h a r e h o l d e r s  

w i t h i n  1 3 0  d a y s  a f t e r  t h e  c l o s e  o f  t h e  f i s c a l  y e a r .  T n e

r e p o r t  m u s t  c o n t a i n  a b a l a n c e  s h e e t  arid an  i n c o m e  s t a t e m e n t

p r e p a r e d  a c c o r d i n g  t o  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i ­

p l e s .  T h e  r e p o r t  n e e d  n o t  b e  p r e p a r e d  b y  i n d e p e n d e n t  a c -
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c o u n t a n t s ,  b u t  if s o  p r e p a r e d  it m u s t  b e  c e r t i f i e d  b y  t h e  

i n d e p e n d e n t  a c c o u n t a n t .

I f  t h e  c o r p o r a t i o n  h a s  f e w e r  t h a n  100 s h a r e h o l d e r s  t h e  

a r t i c l e s  a r e  c o m p e t e n t  t o  w a i v e  t h e  o b l i g a t i o n  t o  p r o v i d e  an 

a n n u a l  r e p o r t .

I f  t h e  c o r p o r a t i o n  h a s  m o r e  t h a n  1 0 0  s h a r e h o l d e r s  t h e  

c o n t e n t  o f  t h e  a n n u a l  r e p o r t  is e x p a n d e d  t o  i n c l u d e  a b r i e f  

d e s c r i p t i o n  o f  a l l  " i n s i d e r  t r a n s a c t i o n s "  ( t r a n s a c t i o n s ,  

o t h e r  t h a n  c o m p e n s a t i o n ,  in w h i c h  t h e  c o r p o r a t i o n  h a s  e n g a g e d  

w i t h  o n e  o f  i t s  o f f i c e r s ,  d i r e c t o r s ,  o r  a c o n t r o l l i n g  s h a r e ­

h o l d e r )  i n v o l v i n g  a n  a m o u n t  in e x c e s s  o f  $ 4 0 , 0 0 0 .  C o r p o r a ­

t i o n s  r e p o r t i n q  u n d e r  S e c t i o n  1 2  o f  t h e  F e d e r a l  S e c u r i t i e s  

a n d  E x c h a n g e  A c t ,  a n d  t h o s e  r e p o r t i n g  u n d e r  S e c t i o n s  7 ( c ) ,  

8 ( c ) ,  a n d  2 8  o f  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  a r e  

e x e m p t e d  f r o m  A C C  S e c t i o n  . 4 2 3 ( b )  o n  t h e  g r o u n d s  t h a t  t h e i r  

f e d e r a l  r e p o r t i n g  o b  1 i g a t i o r / s  c o v e r  t h e s e  i m p o r t a i ;v, i t e m s .

S e c t i o n  . 4 3 3 ( c )  p e r m  i t s  s h a r e h o l d e r s  h o l d i n g  at  l e a s t  5 %  

o f  t h e  o u t s t a n d i n g  s h a r e s  o f  a n y  c l a s s  t o  m a k e  w r i t t e n  r e ­

q u e s t s  f o r  p e r i o d i c  i n c o m e  s t a t e m e n t s .

S e c t i o n  . 4 3 3 ( f )  e s t a b l i s h e s  t h e  p e n a l  c o n s e q u e n c e s  of  

a n y  f a i l u r e ,  r e f u s a l ,  o r  n e g l e c t  to  m a k e  o r  d i s s e m i n a t e  t h e  

r e p o r t s  a n d  s t a t e m e n t s  r e q u i r e d  b y  t h i s  s e c t i o n ,  a n d  a l s o  

p r o v i d e s  t h a t  a c o m p e t e n t  c o u r t  m a y  s p e c i f i c a l l y  e n f o r c e  

t h e s e  r i g h t s .

S e c t i o n  . 4 3 3 ( g )  m a k e s  t h i s  s e c t i o n  a p p l i c a b l e  t o  f o r e i g n  

c o r p o r a t i o n s  w i t h  p r i n c i p a l  e x e c u t i v e  o f f i c e s  in o r  m e e t i n g s  

h e l d i n A l a s k a .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

1 6 . 2 0  f o l l o w s  t h e  C a l i f o r n i a / A C C  e x a m p l e  ar.d i m p o s e s  an a n ­

n u a l  r e p o r t i n g  o b l i g a t i o n  u p o n  c o r p o r a t i o n s .  It d o e s  n o t  

c o n t a i n  a n y  e x e m p t i o n  f o r  s m a l l  c o r p o r a t i o n s  a n d  t h e  c o m m e n t  

( 1 6 - 2 0 )  m a k e s  it c l e a r  t h a t  it w i l l  h a v e  . . i t s  p r i n c i p a l

i m p a c t  o n  s m a l l ,  c l o s e l y  h e l d  c o r p o r a t i o n s .  . . ." C o r p o r a ­

t i o n s  w h i c h  r e p o r t  u n d e r  f e d e r a l  l a w  w o u l d  n o t  b e  e x e m p t  f r o m  

t h e  R M B C A  S e c t i o n  1 6 . 2 0  o b l i g a t i o n .  T h u s  N a t i v e  C o r p o r a t i o n s  

w o u l d  f a c e  t h e  d u p l i c a t i v e  b u r d e n  of r e p o r t i n g .

R M B C A  S e c t i o n  1 6 . 2 1  r e q u i r e s  t h a t  s o m e  o f  t h e  " i n s i d e r  

t r a n s a c t i o n s "  a d d r e s s e d  in A C C  S e c t i o n  . 4 3 3 ( b )  b e  r e p o r t e d  to 

s h a r e h o l d e r s .  In g e n e r a l ,  it d o e s  n o t  r e q u i r e  d i s c l o s u r e  of 

m a j o r  t r a n s a c t i o n s  w i t h  d i r e c t o r s ,  o f f i c e r s  o r  c o n t r o l l i n g  

s h a r e h o l d e r s .  Y e t  it w o u l d  r e q u i r e  s p e c i a l  r e p o r t s  o f  e v e r y  

i n s t a n c e  o f  a d v a n c e s  o r  i n d e m n i f i c a t i o n ,  A C C  S e c t i o n  

. 4 3 3 ( b ) ( 2 )  r e q u i r e s  t h i s  o n l y  if t h e  i n s t a n c e s  a g g r e g a t e  m o r e  

t h a n  5 1 0 , 0 0 0  t o  *r\ i n d i v i d u a l  o f f i c e r  o r  d i r e c t o r  d u r i n g  t h e  

f i s c a l  y e a r .

T h e  R M B C A  d o e s  n o t  g u a r a n t e e  a c c e s s  o n  t h e  p a r t  of  

s h a r e h o l d e r s  h o l d i n g  a t  l e a s t  5 %  of  t h e  o u t s t a n d i n g  s h a r e s  to  

q u a r t e r l y  f i n a n c i a l  s t a t e m e n t s .  N o r  d o e s  it c o n t a i n  a n y  

e x p r e s s  s a n c t i o n  f o r  d e f i a n c e  o f  t h e  r e p o r t i n g  o b l i g a t i o n s  it 

d o e s  i m p o s e .  T h i s  l a s t  p o i n t  r s v e a l s  a d i s t i n c t i o n  b e t w e e n  

t h e  a t t i t u d e s  o f  t h e  f r a m e r s  o f  t h e  t w o  s t a t u t e s .  T h e  A l a s k a  

C o d e  R e v i s i o n  C o m m i s s i o n  f e l t  t h a t  it is u n w i s e  f o r  a s t a t u t e  

t o  c r e a t e  a n y  p o s i t i v e  o b l i g a t i o n  a n d  t h e n  f a i l  to  s p e l l  o u t  

^ - U L e ^ C - q n s e q u e n c e s  o f  a r e f u s a l  o n  t h e  p a r t  of  a f f e c t e d  p e r s o n s
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t o  c o m p l y  w i t h  i t s  t e r m s .

S e c t i o n  0 4 3 5  S H A R E H O L D E R S '  D E R I V A T I V E  A C T I O N

O R I G I N :  A C C  S e c t i o n  . 4 3 5  i s  n e w  a n d  w i t h o u t  s t a t u t o r y  p r e c e ­

d e n t  i n  A l a s k a .  S h a r e h o l d e r s '  d e r i v a t i v e  a c t i o n s  a r e  p r e ­

s e n t l y  r e g u l a t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t ' s  a d o p t i o n  o f  

F e d e r a l  R u l e  o f  C i v i l  P r o c e d u r e  2 3 . 1 .

S u b s e c t i o n  . 4 3 5 ( a )  i s  t a k e n  i n  m o d i f i e d  f o r m  f r o m  S e c ­

t i o n  6 2 6 ( a )  o f  t h e  N B C L .  S u b s e c t i o n  . 4 3 5 ( b )  i s  t a k e n  f r o m

G C L  S e c t i o n  3 0 0 ( b ) ( 1 ) .  S u b s e c t i o n s  . 4 3 5 ( c )  t h r o u g h  ( i )  r e ­

p r e s e n t  o r i g i n a l  w o r k  b y  t h e  C o d e  R e v i s i o n  C o m m i s s i o n .  S u b -  

s e c t i o n  ( h ) ,  s e c u r i t y  f o r  e x p e n s e s ,  is t a k e n  f r o m  M B C A  S e c ­

t i o n  4 9 .  S u b s e c t i o n s  ( j )  a n d  ( i )  a r e  p r e d i c a t e d  u p o n  N B C L

S e c t i o n  6 2 6 ( d )  a n d  ( e ) .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 3 5 ( a )  s u b j e c t s  s h a r e ­

h o l d e r s '  d e r i v a t i v e  a c t i o n s  t o  s t a t u t o r y  r e g u l a t i o n  f o r  t h e  

f i r s t  t i m e .  S e c t  i o n  . 4 3 5 v b )  e s t a b l i s h e s  a l i m i t e d  d e p a r t u r e  

f r o m  w h a t  i s  o t h e r w i s e  a c o n t e m p o r a n e o u s  s h a r e  o w n e r s h i p

r e q u i r e m e n t .  I f  a n o n c o n t e m p o r a n e o u s  s h a r e h o l d e r  c a n  e s t a b ­

l i s h  t o  t h e  s a t i s f a c t i o n  o f  t h e  c o u r t  t h a t  t h e  c r i t e r i a  

e n u m e r a t e d  i n  S e c t i o n s  . 4 3 5 ( b ) ( 1 ) - ( 5  ) a r e  s a t i s f i e d ,  t h e  

s t a t u t e  e m p o w e r s  t h e  c o u r t  t o  g r a n t  s t a n d i n g  t o  s u c h  a p l a i n ­

t i f f .

S e c t i o n  . 4 3 5 ( c )  r e q u i r e s  t h a t  a q u a l i f i e d  s h a r e h o l d e r  

m a k e  a d e m a n d  u p o n  t h e  b o a r d  t o  s e c u r e  s u c h  a c t i o n  as  t h e  

p l a i n t i f f  d e s i r e s ,  u n ’e s s  t h e  s h a r e h o l d e r  c a n  s h o w  t h a t  s u c h  

d e m a n d  w o u l d  b e  f u t i l e .  U n d e r  S e c t i o n  . 4 3 5 ( d ) ,  t h e  b u r d e n  t o  

e s t a b l i s h  e x c u s e  i s  u p o n  t h e  p l a i n t i f f - s h a r e h o l d e r .  If a

d e m a n d  o n  t h e  b o a r d  is n o t  e x c u s e d ,  S e c t i o n  . 4 3 5 ( e )  p r o v i d e s  

t h a t  a d e c i s i o n  b y  t h e  b o a r d ,  c o n s o n a n t  w i t h  i t s  d u t i e s  o f  

c a r e  a n d  l o y a l t y ,  t h a t  in i t s  b u s i n e s s  j u d g m e n t  s u c h  l i t i g a ­

t i o n  w o u l d  n o t  b e  i n  t h e  b e s t  i n t e r e s t  o f  t h e  c o r p o r a t i o n ,  

t e r m i n a t e s  t h e  r i g h t  c r e a t e d  b y  S e c t i o n  . 4 3 5 ( a ) .  A s h a r e ­

h o l d e r  is n o t  t h e r e a f t e r  p r e c l u d e d  f r o m  o f f e r i n g  e v i d e n c e  

t h a t  a n y  o r  a l l  o f  t h e  d i r e c t o r s  w h o  h a v e  d e c i d e d  t h a t  t h e  

l i t i g a t i o n  n o t  g o  f o r w a r d  a r e  i m p l i c a t e d  in  t h e  w r o n g  c o m ­

p l a i n  e d o f .

I f  a n  i n i t i a l  d e m a n d  o n  t h e  b o a r d  h a s  b e e n  e x c u s e d ,  o r  

i f  t h e  s h a r e h o l d e r  i s  a b l e  t o  p r o v e  t h a t  t h e  r e c o m m e n d a t i o n  

b y  a b o a r d  u p o n  w h i c h  d e m a n d  h a s  b e e n  m a d e  s h o u l d  b e  i g n o r e d  

a s  t a i n t e d ,  S e c t i o n  . 4 3 5 ( f )  p r o v i d e s  f o r  t h e  s u b s e q u e n t  i n ­

t e r v e n t i o n  b y  a l l e g e d l y  d i s i n t e r e s t e d  d i r e c t o r s  a s s e r t i n g  

t h a t ,  in  t h e i r  g o o d  f a i t h ,  i n d e p e n d e n t ,  a n d  i n f o r m e d  b u s i n e s s  

j u d g m e n t ,  t h e  a c t i o n  s h o u l d  b e  d i s m i s s e d  a s  i n i m i c a l  t o  t h e  

b e s t  i n t e r e s t s  o f  t h e  c o r p o r a t i o n .  A s s u m i n g  t h a t  t h e s e  a i s - 

i n t e r e s t e d  d i r e c t o r s  a r e  a b l e  t o  m e e t  t h e i r  b u r d e n  o f  e s t a b -  

l i s i i n g  g o o d  f a i t h ,  i n d e p e n d e n c e ,  a n d  i n f o r m e d  b u s i n e s s  j u d g ­

m e n t ,  t h e  t r i a l  c o u r t  is d i r e c t e d  t o  m a k e  a n  i n d e p e n d e n t  

a s s e s s m e n t  in  e x e r c i s i n g  i t s  o w n  j u d g m e n t  a s  t o  w h e t h e r  t h e  

a c t i o n  s h o u l d  b e  m a i n t a i n e d .

S e c t i o n  . 4 3 5 ( g )  a l i g n s  A l a s k a  w i t h  C a l i f o r n i a  a n d  N e w  

Y o r k  in o m i t t i n g  t h e  r e q u i r e m e n t  t h a t  a s h a r e h o l d e r  m a k e  a
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d e m a n d  u p o n  t h e  o u t s t a n d i n g  s h a r e s .

S e c t i o n  . 4 3 5 ( h )  e n a b l e s  a c o r p o r a t i o n  o r  t h e  a c t u a l  

d e f e n d a n t s  t o  m o v e  t h e  c o u r t  at  a n y  t i m e  b e f o r e  f i n a l  j u d g ­

m e n t  t o  r e q u i r e  t h e  p l a i n t i f f s  to  g i v e  s e c u r i t y  f o r  t h e  

r e a s o n a b l e  e x p e n s e  , i n c l u d i n g  a t t o r n e y  f e e s ,  t h a t  m a y  b e  

i n c u r r e d  b y  t h e  p e t i t i o n e r s .  T h e  a m o u n t  o f  s e c u r i t y  S n a i l  b e  

d e t e r m i n e d  b y  t h e  c o u r t  in i t s  d i s c r e t i o n ,  e x c e p t  t h a t  if t h e  

p l a i n t i f f  s h a r e h o l d e r ( s ) h o l d  5 %  o r  m o r e  o f  a n y  c l a s s  of 

o u t s t a n d i n g  s h a r e s  o r  v o t i n g  t r u s t  c e r t i f i c a t e s  r e p r e s e n t i n g  

s h a r e s ,  t h e r e  s h a l l  b e  n o  s e c u r i c y  f o r  e x p e n s e s  r e q u i r e m e n t .

S e c t i o n  . 4 3 5 ( i ) f o r b i d s  a n y  f o r m  o f  " o u t  o f  c o u r t  

s e t t l e m e n t "  o f  a d e r i v a t i v e  a c t i o n  w i t h o u t  c o u r t  a p p r o v a l .

S e c t i o n  . 4 3 5 ( j ) p r o v i d e s  t h a t  a n y  r e c o v e r y  s h o u l d  be  

a c c o u n t e d  f o r  t o  t h e  c o r p o r a t i o n ,  h o w e v e r ,  t h e  c o u r t  m a y  

a w a r d  t h e  p r e v a i l i n g  p a r t y  r e a s o n a b l e  e x p e n s e s ,  i n c l u d i n g  

a t t o r n e y  f e e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

7 . 4 0  a c c o r d s  w i t h  t h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  t h a t  d e ­

m a n d s  u p o n  s h a r e h o l d e r s  b e  e l i m i n a t e d .  H o w e v e r ,  R M B C A  S e c ­

t i o n  7 . 4 0  a l s o  w o u l d  e l i m i n a t e  t h e  s e c u r i t y  f o r  e x p e n s e s  

p r o v i d e d  b y  A C C  S e c t i o n  . 4 3 5 ( h ) .  F i n a l l y ,  t h e  o f f i c i a l  c o m ­

m e n t  t o  R M B C A  S e c t i o n  7 . 4 0  ( 7 - 8 5 )  m a k e  it c l e a r  t h a t  it t a k e s  

n o  p o s i t i o n  o n  t h e  q u e s t i o n  o f  t h e  p o w e r  o f  i n d e p e n d e n t  

d i r e c t o r s  t o  s e e k  d i s m i s s a l  o f  t h e  d e r i v a t i v e  a c t i o n  o n  t h e  

g r o u n d  t h a t ,  in t h e i r  c o l l e c t i v e  b u s i n e s s  j u d g m e n t ,  it is n o t  

i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c o r p o r a t i o n .  S u c h  m a t t e r s  a r e  

r e s o l v e d  b y  A C C  S e c t i o n  . 4 3 5 .

S e c t i o n  . 4 3 8  L I A B I L I T Y  O F  S H A R E H O L D E R S  A N D  S U B S C R I B E R S

O R I G I N :  A C C  S e c t i o n  . 4 3 8  is p r e d i c a t e d  u p o n  M B C A  S e c t i o n  2 5

a n d  A S  1 0 . 0 5 . 1 2 5 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 3 8  e s t a b l i s h e s  t h e  b a s i c

p r o p o s i t i o n  o f  l i m i t e d  l i a b i l i t y  o f  s h a r e h o l d e r s ,  e x c e p t  f o r  

t h e i r  l i a b i l i t y  t o  p a y  t h e  f u l l  c o n s i d e r a t i o n  f o r  t h e  s h a r e s  

w h i c h  r u n s  t o  d e s i g n a t e d  c l a s s e s  o f  s u c c e s s o r s  in i n t e r e s t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

6 . 2 2  i s  f u n c t i o n a l l y  i d e n t i c a l  to  A C C  S e c t i o n  . 4 3 8  e x c e p t  

t h a t  it d o e s  n o t  c l a r i f y  t h e  n o n - 1 i a b i 1 i t y  o f  e x e c u t o r s ,  

a d m i n i s t r a t o r s ,  c o n s e r v a t o r s ,  g u a r d i a n s ,  t r u s t e e s ,  a s s i g n e e s  

f o r  t h e  b e n e r it o f  c r e d i t o r s ,  r e c e i v e r s  o r  p l e d g e e s .
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AR TI CLE 6. DI RE CTORS AND OF FICE RS

S e c t i o n  . 4 5 0  B O A R D  O F  D I R E C T O R S ;  D U T Y  O F  C A R E ;  R I G H T  O F  I N S P E C ­

T I O N ;  F A I L U R E  T O  D I S S E N T

O R I G I N :  A C C  S e c t i o n  . 4 5 0 ( a )  i s  p r e m i s e d  u p o n  t h e  1 9 7 7  r e v i ­

s i o n  o f  t h e  M B C A  S e c t i o n  3 3 .  T h e  r i g h t s ,  p r i v i l e g e s ,  a n d

d u t i e s  w h i c h  a r e  f i x e d  u p o n  t h e  b o a r d  d e v o l v e  u p o n  d e l e g a t e s .

A C C  S e c t i o n  . 4 5 0  d i f f e r s  f r o m  t h e  M o d e l  A c t  l a n g u a g e  t o  m a k e  

i t  c l e a r  t h a t  w i t h  t h i s  d e l e g a t i o n  f l o w s  t n e  l i a b i l i t i e s  

w h i c h  t h e  C h a p t e r  o t h e r w i s e  i m p o s e s  u p o n  t h e  d i r e c t o r s .  T n i s  

m o d i f i c a t i o n  f o l l o w s  G C L  S e c t i o n  3 0 0 ( d ) .

S u b s e c t i o n  ( b )  i s  a l s o  p r e m i s e d  u p o n  t h e  r e v i s e d  c o n t e n t  

o f  M B C A  S e c t i o n  3 5 .  P r e s e n t l y ,  t h e r e  i s  n o  s t a t u t o r i l y  

d e f i n e d  d u t y  o f  c a r e  t o  b e  o b s e r v e d  b y  a c o r p o r a t e  d i r e c t o r .  

O n e  d e v i a t i o n  f r o m  t h e  M B C A  i s  t h e  p r o v i s i o n  i n  A C C  S e c t i o n  

. 4 5 0 ( b )  in w h i c h  t h e  d u t y  o f  c a r e  i n c l u d e s  t h e  d u t y  o f  r e a ­

s o n a b l e  i n q u i r y .  T h i s  i s  t a k e n  f r o m  G C L  S e c t i o n  3 0 0 ( d ) .

T h i s  s e c t i o n  r e p l a c e s  A S  1 0 . 0 5 . 1 7 4 ,  . 2 2 2 ,  a n d  . 2 1 9 .

S U M M A R Y  O F  C O V E R A G E :  U n d e r  S e c t i o n  . 4 5 0  t h e r e  m u s t  b e  a

b o a r d  o f  d i r e c t o r s .  A C C  S e c t i o n  . 4 5 0  p r o v i d e s  f o r  t h e  e x e r ­
c i s e  a n d  d e l e g a t i o n  o f  b o a r d  f u n c t i o n s ;  t h e  d u t y  o f  c a r e  

w h i c h  m u s t  b e  o b s e r v e d  b y  t h e  d i r e c t o r s  a n d  t h e i r  r i g h t  t o  

r e l y  u p o n  c e r t a i n  i n f o r m a t i o n ,  o p i n i o n s ,  r e p o r t s ,  o r  s t a t e ­

m e n t s  f r o m  o f f i c e r s ,  e x p e r t s ,  a n d  c o m m i t t e e s  o f  t h e  b o a r d ;

t h e  g r a n t  o f  a n  a b s o l u t e  r i g h t  o f  i n s p e c t i o n  t o  e v e r y  d i r e c ­

t o r  a s  t o  a l l  c o r p o r a t e  b o o k s ,  r e c o r d s ,  a n d  d o c u m e n t s ,  t o ­

g e t h e r  w i t h  t n e  r i g h t  t o  u s e  an  a g e n t  o r  a t t o r n e y  a n d  t h e  

r i g h t  t o  m a k e  c o p i e s  o r  e x t r a c t s ;  a n d ,  t h e  c o n s e q u e n c e s  o f  a 

d i r e c t o r ' : ,  f a i l u r e  t o  d i s s e n t  a s  t o  a n y  a c t i o n  t a k e n  b y  t h e  

b o a r d  a t  a m e e t i n g  a t  w h i c h  s h e  i s  p r e s e n t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

8 . 0 1  p a r a l l e l s  A C C  S e c t i o n  . 4 5 0 ( a )  i n  r e q u i r i n g  a b o a r d  o f  

d i r e c t o r s .  T h e  a u t h o r i t y  t o  d e l e g a t e  b o a r d  f u n c t i o n s  is m o r e  

l i m i t e d  u n d e r  R M B C A  S e c t i o n  8 . 0 1  in t h a t  t h e  c o r p o r a t i o n s  

w i t h  m o r e  t h a n  5 0  s h a r e h o l d e r s  m a y  n o t  d e l e g a t e  b o a r d  f u n ­

c t i o n s .

R M B C A  S e c t i o n  8 . 3 0  e s t a b l i s h e s  t h e  s t a n d a r d s  o f  c a r e  

w h i c h  m u s t  b e  o b s e r v e d  f o r  d i r e c t o r s .  L i k e  A C C  S e c t i o n  

. 4 5 U ( b ) i t  i m p o s e s  a s t a n d a r d  o f  h o n e s t y  in f a c t  a u g m e n t e d  b y  

t h e  r e q u i r e m e n t  t h a t  t h e  c o n d u c t  m e e t  t h e  l e v e l  w h i c h  a n  " o r ­

d i n a r i l y  p r u d e n t  p e r s o n  in  a l i k e  p o s i t i o n  w o u l d  e x e r c i s e  

u n d e r  s i m i l a r  c i r c u m s t a n c e s .  . . ." U n l i k e  t h e  C a l i f o r n i a

a n d  A C C  s t a n d a r d ,  t h e  o n e  a r t i c u l a t e d  in t h e  R M B C A  d o e s  n o t  

r e f e r e n c e  a d u t y  o f  r e a s o n a b l e  i n q u i r y .  R M B C A  S e c t i o n  

8 . 3 0 ( b )  a n d  ( c )  a r e  s i m i l a r  t o  A C C  S e c t i o n  . 4 5 0 ( b )  in e n a b l ­

i n g  a d i r e c t o r  t o  r e l y  u p o n  i n f o r m a t i o n ,  o p i n i o n s ,  r e p o r t s
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a n d  s t a t e m e n t s  f r o m  o f f i c e r s ,  e x p e r t s ,  o r  c o m m i t t e e s  o f  t h e  

b o a r d .  T h i s  r i g h t  o f  r e l i a n c e  is q u a l i f i e d  a n d  i n a p p l i c a b l e  

i f  t h e  d i r e c t o r  k n o w s ,  o r  a s  a r e a s o n a b l e  p e r s o n  o u g h t  t o  

k n o w ,  t h a t ,  as  t o  t h e  m a t e r  i , q u e s t i o n ,  r e l i a n c e  is u n w a r ­

r a n t e d  .

S e c t i o n  . 4 5 3  N U M B E R  A N D  E L E C T I O N  O F  D I R E C T O R S

O R I G I N :  A C C  S e c t i o n  . 4 5 3 ( a )  a n d  ( b )  a r e  p r e m i s e d  u p o n  a

m o d i f i c a t i o n  o f  N e w  Y o r k  B u s i n e s s  C o r p o r a t i o n  L a w  S e c t i o n  

7 0 2 ( a )  a n d  ( b ) ,  a n d  w e r e  a d o p t e d  in l i e u  o f  c o m p a r a b l e  p r o v i ­

s i o n s  o f  S e c t i o n  3 6  o f  t h e  M B C A .  S e c t i o n  . 4 5 3 ( c ) ,  ( d ) ,  a n d

( e )  a r e  t a k e n  f r o m  M B C A  S e c t i o n  3 6 .  T h i s  s e c t i o n  r e p l a c e s  A S  

1 0 . 0 5 . 1 7 7 ,  . 1 8 0 ,  a n d  . 1 8 3 .

S U M M A R Y  O F  C O V E R A G E :  S e c t i o n  . 4 5 3 ( a )  c o n t i n u e s  t h e  p o l i c y  of

A S  1 0 . 0 5 . 1 7 7 ,  w h i c h  s e t s  t h e  m i n i m u m  n u m b e r  o f  d i r e c t ' S  a r 

t h r e e ,  s a v e  f o r  a c o r p o r a t i o n  w i t h  l e s s  t h a n  t h r e e  s h a r f  

h o l d e r s .  In a c o r p o r a t i o n  w i t h  l e s s  t h a n  t h r e e  s h a r e h o l d e r s ,  

t h e  n u m b e r  o f  d i r e c t o r s  n e e d  n o t  e x c e e d  t h e  n u m b e r  o f  s h a r e ­

h o l d e r s .  T h e  M o d e l  l a n g u a g e  w h i c h  w o u l d  p e r m i t  a c o r p o r a t i o n  

t o  f u n c t i o n  w i t h  a b o a r d  o f  o n e  r e g a r d l e s s  o f  t h e  n u m b e r  of  

s h a r e h o l d e r s  w a s  r e j e c t e d .  F u r t h e r ,  S e c t i o n  . 4 5 3 ( a )  m a k e s  it 

i m p o s s i b l e  f o r  a b o a r d  t o  a d o p t  b y l a w s  c h a n g i n g  t h e  n u m b e r  o f  

d i r e c t o r s  w i t h o u t  p a r t i c i p a t i o n  o f  t h e  s h a r e s  ( a s  n o w  p r o ­

v i d e d  in A S  1 0 . 0 5 . 1 7 7 ) ,  u n l e s s  t h e  b o a r d  a c t s  u n d e r  a p r o v i ­

s i o n  o f  t h e  a r t i c l e s  o r  b y l a w s  a d o p t e d  b y  a p p r o v a l  o f  t h e

o u t s t a n d i n g  s h a r e s .

T h i s  s e c t i o n  a l s o  d i r e c t s  t h a t  t h e r e  s h a l l  b e  an  e l e c ­

t i o n  o f  d i r e c t o r s  at  e a c h  a n n u a l  m e e t i n g  e x c e p t  in t h e  c a s e  

o f  a c l a s s i f i e d  b o a r d ,  a n d  d e f i n e s  t h e  t e n u r e  in o f f i c e  of 

i n c u m b e n t  d i r e c t o r s .  S u b s e c t i o n  ( c )  s a n c t i o n s  a p r o v i s i o n  in 

t h e  a r t i c l e s  w h i c h  w o u l d  s e c u r e  t h e  e l e c t i o n  o f  o n e  o r  m o r e

d i r e c t o r s  t o  t h e  h o l d e r s  o f  t h e  s h a r e s  o f  a c l a s s  o r  s e r i e s

v o t i n g  a s  a c l a s s  o r  s e r i e s .  S u b s e c t i o n  ( e )  m a k e s  c l e a r  t h a t  

a d i r e c t o r  s e r v e s  u n t i l  t h e  e x p i r a t i o n  o f  t h e  t e r m  f o r  w h i c h  

h e  is e l e c t e d  a n d  u n t i l  a s u c c e s s o r  h a s  b e e n  e l e c t e d  a n d

q u a l i f i e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

8 . 0 3  g o v e r n s  t h e  n u m b e r  a n d  e l e c t i o n  of  d i r e c t o r s .  It p e r ­

p e t u a t e s  t h e  c o n c e p t  p r e v i o u s l y  n o t  a d o p t e d  b y  t h e  L e g i s l a ­

t u r e  w h i c h  w o u l d  p e r m i t  a b o a r d  o f  a s i n g l e  d i r e c t o r  r e g a r d ­

l e s s  o f  t h e  n u m b e r  o f  p e r s o n s  w h o  o w n  s h a r e s .  R M B C A  S e c t i o n

8 . 0 3  t r a c k s  A C C  S e c t i o n  . 4 5 3 ( b )  in p e r m i t t i n g  t h e  a r t i c l e s  o r  
b y l a w s  t o  e s t a b l i s h  a f o r m u l a  p e r m i t t i n g  e i t h e r  t h e  s h a r e ­

h o l d e r s  o r  t h e  b o a r d  t o  i n c r e a s e  o r  d e c r e a s e  t h e  r , u m b e r  of 

p o s i t i o n s  on  t h e  b o a r d .  T h e  R M B C A  l i m i t s  t h e  p o w e r  o f  t h e  

b o a r d  u n d e r  s u c h  a p r o v i s i o n  t o  a n  i n c r e a s e  o r  d e c r e a s e  o f  n o  

m o r e  t h a n  3 0  p e r c e n t  f r o m  t h e  n u m b e r  l a s t  a p p r o v e d  b y  t h e  

s h a r e h o l d e r s .  I t ,  t o o ,  e s t a b l i s h e s  t h e  n o r m  o f  o n e  y e a r  

t e r m s  u n l e s s  t h e  b o a r d  is c l a s s i f i e d  w i t h  s t a g g e r e d  t e r m s .

R M B C A  S e c t ' i o n  8 . 0 4  p a r a l l e l s  A C C  S e c t i o n  . 4 5 3  ( c )  in 

p e r m i t t i n g  t h e  a r t i c l e s  t o  p e r m i t  c l a s s e s  t o  e l e c t  c e r t a i n
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p o s i t i o n s  o n  t h e  b o a r d .  U n l i k e  t h e  A C C ,  i t  w o u l d  n o t  p e r m i t  

s e r i e s  o f  s h a r e s  t o  h a v e  d i s c r e t e  v o t i n g  r i g h t s .

R M B C A  S e c t i o n  8 . 0 5  is f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  

S e c t i o ' f  . 4 5 3 ( e )  r e s p e c t i n g  t e r m s  o f  d i r e c t o r s  a n d  t h e  c o n ­

t i n u a t i o n  o f  a d i r e c t o r ’s l i a b i l i t y  u n t i l  a s u c c e s s o r  s h a l l  

h a v e  b e e n  e l e c t e d  a n d  q u a l i f i e d .

S e c t i o n  . 4 5 5  C L A S S I F I C A T I O N  O F  D I R E C T O R S

O R I G I N :  A C C  S e c t i o n  . 4 5 5  i s  a n  e n a c t m e n t  o f  M B C A  S e c t i o n  3 7 ,

a n d  w o r k s  a n  i m p o r t a n t  c h a n g e  f r o m  A S  1 0 . 0 5 . 1 8 5 .  U n d e r

e x i s t i n g  A l a s k a  l a w ,  t h e  d e c i s i o n  t o  c l a s s i f y  t h e  b o a r d  c o u l d  

b e  t a k e n  b y  a b y l a w  a d o p t e d  b y  t h e  b o a r d  w i t h o u t  s h a r e h o l d e r  

p a r t i c i p a t i o n .  S u b s e c t i o n  ( b ) ,  c o n t i n u i n g  t h e  c o n c e r n  f o r  

m i n o r i t y  s h a r e h o l d e r  r e p r e s e n t a t i o n  o n  t h e  b o a r d ,  is n e w .  

S e c t i o n  . 4 5 5  r e p l a c e s  A S  1 0 . 0 5 . 1 8 6 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 5 5  p r o v i d e s  f o r  o p t i o n a l

c l a s s i f i c a t i o n  o f  t h e  b o a r d  i f  t h e r e  a r e  n i n e  o r  m o r e  b o a r d  

m e m b e r s ,  a s  l o n g  a s  t h e  o p t  i o n  i s  s p e c i f i e d  i n  t h e  a r t i c l e s .  

H o w e v e r ,  i f  t h e  c o r p o r a t i o n  h a s  n o t  e l i m i n a t e d  c u m u l a t i v e  

v o t i n g ,  a n  a m e n d m e n  t t o  t h e  a r t i c l e s  a t t e m p t i n g  t o  p r o v i d e  

f o r  b o a r d  c l a s s i f i c a t i o n  is i n e f f e c t i v e  i f  t h e  n u m b e r  o f

s h a r e s  v o t i n g  a g a i n s t  c l a s s i f i c a t i o n  i s  s u f f i c i e n t  t o  e l e c t  

o n e  d i r e c t o r  u n d e r  a c u m u l a t i v e  v o t i n g  s c h e m e .

C O M P A R I S O N  K I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  8 . 0 6  is  f u n c ­

t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 4 5 5 ( a ) .  C l a s s i f i c a t i o n  

c a n n o t  b e  m a d e  u n l e s s  t h e r e  a r e  n i n e  o r  m o r e  d i r e c t o r s  a n d

t h e r e  m a y  n o t  b e  m o r e  t h a n  t h r e e  c l a s s e s  s e r v i n g  s t a g g e r e d

o n e  y e a r  t e r m s .  U n f o r t u n a t e l y ,  t h e  R M B C A  d o e s  n o t  c o n t a i n  

a n y  p r o t e c t i v e  m e c h a n i s m  f o r  t h o s e  c o r p o r a t i o n s  w h ' c h  h a v e  

e l e c t e d  c u m u l a t i v e  v o t i n g  r i g h t s .

S e c t i o n  . 4 5 8  V A C A N C I E S  O N  T H E  B O A R D

O R I G I N :  A C C  S e c t i o n  . 4 5 8  i s  a d a p t e d  f r o m  G C L  S e c t i o n  3 0 2 .

It  h a s  n o  d i r e c t  p a r a l l e l  in  A l a s k a  l a w .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 5 8  p r o v i d e s  t h a t  t h e

b o a r d  m a y  d e c l a r e  v a c a n t  t h e  o f f i c e  o f  a d i r e c t o r  w h o  h a s  

b e e n  d e c l a r e d  o f  u n s o u n d  m i n d  b y  a c o u r t  o r d e r ,  o r  w h o  h a s  

h a d  c i v i l  r i g h t s  s u s p e n d e d  d u e  t o  i m p r i s o n m e n t  a s  p r o v i d e d  in 

A S  3 3 . 3 0 . 3 1 0 .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  R M B C A

c o n t a i n s  n o  c o m p a r a b l e  p r o v i s i o n .

S e c t i o n  . 4 6 0  R E M O V A L  O F  D I R E C T O R  W I T H O U T  C A U S E

O R I G I N :  A C C  S e c t i o n  . 4 6 0  is p r e m i s e d  u p o n  S e c t i o n  3 0 3  o f  t h e

G C L ,  a n d  h a s  n o  p a r a l l e l  in A l a s k a  l a w .  T h i s  s e c t i o n  p r o -
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v i d e s  an i m p o r t a n t  s h a r e h o l d e r  c h e c k  u p o n  t h e  i n c u m b e n t  d i ­

r e c t o r s  i n n o v a t e d  in C a l i f o r n i a  ^ a s  m a n d a t o r y ) ,  a n d  n o w  f o u n d  

in  O e 1 a w a r e  ( o p t i o n a l ) ,  N e w  Y o r k  ( o p t i o n a l ) ,  a n d  in t h e  M B C A  

( o p t i o n a l ) .  S e c t i o n  . 4 6 0  f o l l o w s  t h e  C a l i f o r n i a  v e r s i o n ,  a n d  

is  m a n d a t o r y .  T h e  s p e c i a l  p r o v i s i o n s  r e g a r d i n g  n o t i c e  a r e  

o r i g i n a l ,  h a v i n g  n o  p a r a l l e l  in s t a t u t o r y  p r e c e d e n t ,  a n d

a p p l y  o n l y  t o  t h o s e  c o r p o r a t i o n s  w i t n  5 0 U  o r  m o r e  r e c o r d

s h a. e h o 1 d e r s .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 6 0  p r o v i d e s  f o r  r e m o v a l

o f  i n c u m b e n t  d i r e c t o r s  a t  a n y  t i m e  w i t h o u t  a n y  r e a s o n  b y  a 

v o t e  o f  t h e  o u t s t a n d i n g  s h a r e s ,  s u b j e c t  t o  s p e c i f i c  n o t i c e  

p r o v i s i o n s .  If  t h e  a t t e m p t e d  r e m o v a l  is, t o  b e  m a d e  at a

s p e c i a l  m e e t i n g ,  o r  at a r e g u l a r  m e e t i n g  o f  a c o r p o r a t i o n

w i t h  m o r e  t h a n  5 0 0  r e c o r d  s h a r e h o l d e r s ,  n o t i c e  o f  t h e  r e m o v a l  

a c t i o n  m u s t  b e  g i v e n .  P r o v i s i o n s  a r e  a l s o  m a d e  f o r  t h e  

p r o t e c t i o n  o f  r e p r e s e n t a t i v e s  o f  a m i n o r i t y  o f  t h e  s h a r e s ,  o r  

t h e  d i r e c t o r s  e l e c t e d  b y  a c l a s s  o r  s e r i e s  o f  s h a r e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  O R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

8 „ 0 8  c o n t i n u e s  t h e  M o d e l  A c t  t r a d i t i o n  o f  s u g g e s t i n g  t h a t  

t h i s  p r o v i s i o n  b e  m a d e  o p t i o n a l  a c c o r d i n g  t o  p r o v i s i o n s  of 

t h e  a r t i c l e s .  It c o n t a i n s  n o  n o t i c e  p r o v i s i o n s  r e s p e c t i n g  

c o r p o r a t i o n s  w i t h  a r e l a t i v e l y  l a r g e  n u m b e r  o f  s h a r e h o 1 d e r s  . 

L i k e  A C C  S e c t i o n  . 4 6 0 ,  R M B C A  S e c t i o n  8 . 0 8  c o n t a i n s  p r o v i s i o n s  

t o  p r o t e c t  d i r e c t o r s  s e a t e d  t h r o u g h  c u m u l a t i v e  v o t i n g  o r  as 

t h e  r e p r e s e n t a t i v e s  o f  a p a r t i c u l a r  c l a s s  o f  s h a r e s .

S e c t i o n  . 4 6 3  R E M O V A L  O F  D I R E C T O R  B Y  S U P E R I O R  C O U R T

O R I G I N :  A C C  S e c t i o n  . 4 6 3  is t a k e n  f r o m  G C L  S e c t i o n  3 0 4 ,  a n d

is  w i t h o u t  p a r a l l e l  in A l a s k a  l a w .  T h i s  s e c t i o n  m o d i f i e s  t h e

G C L  b y  a d d i n g  " g r o s s  n e g l e c t  o f  d u t i e s "  a s  a g r o u n d  f o r

j u d i c i a l  r e m o v a l ,  a n d  in g r a n t i n g  s t a n d i n g  t o  t h e  b o a r d  to

s e e k  r e m o v a l .

S U M M A R Y  O F  C O V E R A G E :  T h e  p r i m a r y  r e c o u r s e  f o r  s h a r e h o l d e r s

d i s s a t i s f i e d  w i t h  t h e  p e r f o r m a n c e  of  a d i r e c t o r  is to  s e e k

r e m o v a l  u n d e r  A C C  S e c t i o n  . 4 6 0 .  H o w e v e r ,  if t h e r e  a r e  i n s u f ­

f i c i e n t  v o t e s ,  A C C  S e c t i o n  . 4 6 3  s p e c i f i e s  t h e  s e r i o u s  g r o u n d s

u n d e r  w h i c h  t h e  h o l d e r s  o f  at l e a s t  t e n  p e r c e n t  o f  t.he s h a r e s  

o f  a n y  c l a s s  o r  a m a j o r i t y  o f  t h e  b o a r d  o f  d i r e c t o r s  h a v e

s t a n d i n g  t o  s e e k  r e m o v a l  in  t h e  s u p e r i o r  c o u r t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  8 . 0 9  is f u n c ­

t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 4 6 3 .

S e c t i o n  . 4 6 5  V A C A N C I E S  A N D  R E S I G N A T I O N ;  S P E C I A L  M E E T I N G  O F  

S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 4 6 5  is m o d e l e d  u p o n  G C L  S e c t i o n  3 0 5

w i t h  c e r t a i n  m o d i f i c a t i o n s .  S e c t i o n  . 4 6 5 ( a )  c o n t i n u e s  t h e

p o l i c y  o f  A S  1 0 . 0 5 . 1 8 9  in v e s t i n g  b r o a d  a u t h o r i t y  to  f i l l
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v a c a n c i e s  w i t h  t h e  r e m a i n i n g  m e m b e r ( s )  o f  t h e  b o a r d ,  y e t  

u n l i k e  A S  1 0 . 0 5 . 1 8 9 ,  t h i s  p r e s u m p t i o n  m a y  b e  m o d i f i e d  b y  

p r o v i s i o n s  i n  t h e  a r t i c l e s  o r  b y l a w s .  T h e  1 9 7 5  a m e n d m e n t  t o  

A S  1 0 . 0 5 . 1 8 9 ,  r e q u i r i n g  e x p a n s i o n  v a c a n c i e s  t o  b e  f i l l e d  b y  

s h a r e h o l d e r s ,  h a s  b e e n  d r o p p e d ,  g i v e n  s h a r e h o l d e r s '  e x p a n a e d  

m a n d a t o r y  r o l e  in  A C C  . 4 5 3 .  S e c t i o n  . 4 6 5 ( b )  h a s  n o  p a r a l l e l  

i n  A l a s k a  l a w .  S e c t i o n  . 4 6 5 ( d )  i s  a s u b s t a n t i a l  m o d i f i c a t i o n  

o f  G C L  S e c t i o n  3 0 5 ( c ) ,  o m i t t i n g  S e c t i o n  3 0 5 ( c ) ( 2 )  ( e l i m i n a t ­

i n g  t h e  r o l e  o f  t h e  s u p e r i o r  c o u r t ) .

S U M M A R Y  O F  C O V E R A G E :  T h i s  s e c t i o n  a n d  S e c t i o n  . 4 5 8  d * f i n e

w h e n  a v a c a n c y  e x i s t s  u p o n  t h e  b o a r d .  A C C  S e c t i o n  . 4 6 5

p r o v i d e s  t h a t  in  t h e  a b s e n c e  o f  c o n t r a r y  p r o v i s i o n s  i n  t h e

a r t i c l e s  o r  b y l a w s ,  a n d  u n l e s s  t h e  v a c a n c y  h a s  o c c u r r e d  b y

r e m o v a l  b y  s h a r e h o l d e r s  ( S e c t i o n  . 4 6 0 ) ,  t h e  v a c a n t  p o s i ­

t i o n ^ )  m a y  b e  f i l l e d  b y  t h e  d i r e c t o r ( s )  r e m a i n i n g  in  o f f i c e ,  

e v e n  t h o u g h  t h e r e  m a y  b e  l e s s  t h a n  a q u o r u m  o f  t h e  e n t i r e  

b o a r d .  T h i s  s e c t i o n  a l s o  p r o v i d e s  f o r  r e s i g n a t i o n  b y  a

d i r e c t o r  a n d  h i s  s t a t u s  u n t i l  t h e  e l e c t i o n  a n d  q u a l i f i c a t i o n  

o f  a s u c c e s s o r .

C O M P A R I S O N  W I T H  T H E  F I N A L  O R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

8 . 1 0  d i f f e r s  f r o r  A C C  S e c t i o n  . 4 6 5  i n  t w o  p a r t i c u l a r s .  It 

f a i l s  t o  m a k e  c l e a r  t h a t ,  u n l e s s  o t h e r w i s e  p r o v i d e d  in t h e  

a r t i c l e s  o r  b y l a w s ,  a s o l e  r e m a i n i n g  d i r e c t o r  m a y  a c t  t o  f i l l  

v a c a n c i e s  o n  t h e  b o a r d .  T h i s  p r o v i s i o n  m a y  b e  e s p e c i a l l y  

i m p o r t a n t  i ti t h e  e v e n t  o f  a d i s a s t e r  in  w h i c h  n e a r l y  a l l  o f  

t h e  d i r e c t o r s  m a y  h a v e  p e r i s h e d .  T o  s o m e  e x t e n t  t h i s  o m i s ­

s i o n  i s  r e m e d i e d  b y  S e c t i o n  3 . 0 3 ( b ) ( 2 )  u n d e r  w h i c h  o n e  o r

m o r e  o f f i c e r s  o f  t h e  c o r p o r a t i o n  m a y  b e  d e e m e d  d i r e c t o r s  f o r

a m e e t i n g  d u r i n g  a d e f i n e d  p e r i o d  o f  e m e r g e n c y .  R M B C A  S e c ­

t i o n  8 . 1 0  d o e s  n o t  c o n t a i n  a c o m p a r a b l e  p r o v i s i o n  t o  A C C  

S e c t i j n  . 4 6 5 ( c )  w h e r e b y  i f  t h e  d i r e c t o r s  e l e c t e d  b y  t h e  

s h a r e h o l d e r s  c o n s t i t u t e  l e s s  t h a n  a m a j o r i t y  o f  t h e  b o a r d ,  

s h a r e h o l d e r s  h o l d i n g  a s  f e w  a s  1 0 %  o f  t h e  o u t s t a n d i n g  s h a r e s  

m a y  c a l l  a s p e c i a l  m e e t i n g  t o  e l e c t  t h e  e n t i r e  b o a r d .

S e c t i o n  . 4 6 8  E X E C U T I V E  A N D  O T H E R  B O A R D  C O M M I T T E E S

O R I G I N :  A C C  S e c t i o n  . 4 5 8  is  a m o d i f i e d  v e r s i o n  o f  t h e  n e w

S e c t i o n  4 2  o f  t h e  M B C A ,  a n d  c l a r i f i e s  A S  1 0 . 0 5 . 1 9 5 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 6 8  p e r m i t s  t h e  a r t i c l e s

o r  b y l a w s  t o  e m p o w e r  t h e  b o a r d  t o  s e t  u p  e x e c u t i v e  a n d  o t h e r  

c o m m i t t e e s ,  a n d  t o  d e l e g a t e  t o  s u c h  c o m m i t t e e s  t h e  p o w e r s  

o t h e r w i s e  v e s t e d  in  t h e  b o a r d ,  w i t h  c e r t a i n  e x c e p t i o n s .  T h e

d u t y  o f  c a r e  o f  d i r e c t o r s  n o t  m e m b e r s  o f  s u c h  c o m m i t t e e s  is

p r o v i d e d  f o r  i n  S e c t i o n  . 4 6 8 ( b ) .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

8 . 2 5  i s  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 4 6 8  w i t h  t w o  

e x c e p t i o n s .  R M B C A  S e c t i o n  8 . 2 5 ( a )  r e q u i r e s  t h a t  e a c h  c o m m i t ­

t e e  h a v e  t w o  o r  m o r e  d i r e c t o r - m e m b e r s . T h i s  l i m i t a t i o n  is

n o t  f o u n d  i n  A C C  S e c t i o n  , 4 6 8 .  R M B C A  S e c t i o n  8 . 2 5  d o e s  n o t
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e x p l i c i t l y  c o v e r  t h e  c r e a t i o n  o f  c o m m i t t e e s  a n d  t h e  d e l e g a ­

t i o n  o f  b o a r d  f u n c t i o n s  t o  t h e  d u t y  o f  c a r e  o w e d  b y  n o n ­

m e m b e r  d i r e c t o r s .

S e c t i o n  . 4 7 0  M E E T I N G S :  C A L L ,  P L A C E ,  N O T I C E ,  A N D  W A I V E R

O R I G I N :  A C C  S e c t i o n  . 4 7 0  is a m o d i f i e d  v e r s i o n  o f  G C L  S e c ­

t i o n  3 0 7 ,  w h i c h  r e p l a c e s  A S  1 0 . 0 5 . 1 9 3  ( w h i c h  w a s  p r e d i c a t e d  

u p o n  M B C A  S e c t i o n  4 3 ) .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 7 0  d e f i n e s  t h e  o f f i c e r s

o r  d i r e c t o r s  w h o  h a v e  a u t h o r i t y  t o  c a l l  r e g u l a r  c r  s p e c i a l  

m e e t i n g s  o f  t h e  b o a r d  o r  b o a r d  c o m m i  t t e e ,  t h e  n o t i c e  r e  q u  i r e  - 

m e n t s  t h a t  m u s t  b e  o b s e r v e d ,  a n d  t h e  w a i v e r  o f  s u c h  n o t i c e  

r e q u i r e m e n t s  b y  u n n o t i c e d  d i r e c t o r s .

A C C  S e c t i o n  . 4 7 0 ( a )  is u n p r e c e d e n t e d  in A l a s k a  l a w  a n d  

f o r  t h e  f i r s t  t i m e  d e f i n e s  t h e  c o r p o r a t e  o f f i c e r s  o r  d i r e c ­

t o r s  w h o  h a v e  a u t h o r i t y  t o  c a l l  r e g u l a r  o r  s p e c i a l  o r  s p e c i a l  

m e e t i n g s  o f  t h e  b o a r d  o r  b o a r d  c o m m i t t e e .

A C C  S e c t i o n  . 4 7 0 ( b )  f o l l o w s  t h e  A l a s k a ' s  e x i s t i n g  no

n o t i c e  p o l i c y  f o r  r e g u l a r  m e e t i n g s .  W i t h  r e s p e c t  t o  s p e c i a l  

m e e t i n g s  t h e r e  is a s t a n d a r d i z a t i o n  o f  a t w e n t y  d a y  w r i t t e n  

n o t i c e  r e q u i r e m e n t  w i t h  b r o a d  a u t h o r i t y  t o  u s e  t h e  i n s t r u m e n ­

t a l i t i e s  o f  e l e c t r o n i c  t e l e c o m m u n i c a t i o n s  in  w h i c h  c a s e  t h e  

t i m e  p r o v i s i o n  is t h e  7 2  h o u r  r e q u i r e m e n t  o b s e r v e d  f o r  p e r ­

s o n a l  c o m m u n i c a t i o n .  S e c t i o n  . 4 7 0 ( b )  g o e s  b e y o n d  e i t h e r  t h e  

G C L  o r  t h e  M o d e l  A c t  in  r e q u i r i n g  t h a t  n o t i c e  o f  s p e c i a l  

m e e t i n g s  d i s c l o s e  t h e  p u r p o s e  o r  b u s i n e s s  t o  b e  t r a n s a c t e d .  

S e c t i o n  . 4 7 0 ( c )  d e f i n e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  an

u n n o t i c e d  d i r e c t o r  c a n  o r  w i l l  b e  t a k e n  to  h a v e  w a i v e d  t h e

n o t i c e  r e q u i r e m e n t s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n s

8 . 2 2  a n d  8 . 2 3  c o n t a i n  c o v e r a g e  c o m p a r a b l e  A C C  S e c t i o n  . 4 7 0 ( b )  

a n d  ( c ) .  R M B C A  S e c t i o n  8 . 2 2  d o e s  n o t  s p e c i f y  w h o  m a y  c a l l  

m e e t i n g s  o f  t h e  b o a r d  o r  b o a r d  c o m m i t t e e s ,  n o r  d o e s  i t ,  in 

t h e  a b s e n c e  o f  a r e q u i r e m e n t  in t h e  a r t i c l e  o r  b y l a w ,  n e c e s ­

s i t a t e  t h a t  n o t i c e  o f  s p e c i a l  m e e t i n g s  d i s c l o s e  t h e  p u r p o s e  

a n d  b u s i n e s s  .o b e  t r a n s a c t e d .  T h i s  o m i s s i o n  m a y  p r o v e  

t r o u b l e s o m e  in t h e  c o n t e x t  o f  a c l o s e l y  h e l d  c o r p o r a t i o n  in 

w h i c h  t h e  m i n o r i t y ' s  o n l y  p r a g m a t i c  p r o t e c t i o n  m a y  b e  to 

r e t r a i n  f r o m  a t t e n d i n g  a s p e c i a l  m e e t i n g  t h u s  b l o c k i n g  t h e  

f o r m a t i o n  o f  a q u o r u m .

R M B C A  S e c t  i o n  8 . 2 3  o n  w a i v e r  o f  n o t i c e  is s u b s t a n t i v e l y  

i d e n t i c a l  t o  A C C  S e c t i o n  . 4 7 0 ( c ) .

S e c t i o n  . 4 7 3  Q U O R U M  O F  D I R E C T O R S

O R I G I N :  A C C  S e c t i o n  , 4 7 3  c o n t i n u e s  t h e  p o l i c y  a n d  l a n g u a g e

o f  A S  1 0 . 0 5 . 1 9 2  a n d  M B C A  S e c t i o n  4 0 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 7 3  f i x e s  t h e  q u o r u m  of

t h e  b o a r d  o r  a n y  b o a r d  c o m m i t t e e  at  an  a b s o l u t e  m a j o r i t y  of
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t h e  p o s i t i o n s  o f  s u c h  b o d y .  T h e  a r t i c l e s  o r  h y l a w s  a r e  

c o m p e t e n t  t o  s e t  a h i g h e r  q u o r u m  r e q u i r e m e n t ,  b u t  m a y  n o t  g o  

b e l o w  t h e  m a j o r i t y  r e q u i r e m e n t .  T h i s  p o s i t i o n  r e f l e c t s  *a 

c o n t i n u a t i o n  o f  p r i o r  M o d e l  A c t  p o l i c y  w h i c h  o p p o s e d  l e s s  

t h a n  m a j o r i t y  q u o r u m  r e q u i r e m e n t s . A C C  S e c t i o n  . 4 7 3  a l s o  e s ­

t a b l i s h e s  t h e  n o r m  t h a t  t h e  a c t  o f  t h e  m a j o r i t y  o f  t h e  d i r e c ­

t o r s  a t  a m e e t i n g  a t  w h i c h  a q u o r u m  is p r e s e n t  is t h e  a c t  o f  

t h e  b o a r d  u n l e s s  t h e  a r  t i d e s  r e q u i r e  a g r e a t e r  n u m b e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

8 . 2 4 ( a )  a n d  ( c )  a r e  f u n c t i o n a l l y  I d e n t i c a l  t o  A C C  S e c t i o n  

. 4 7 3 .  R M B C A  5 e c t i o n  3 . 2 4 ( b )  d e v i a t e s  f r o m  p r i o r  M o d e l  A c t  

p o l i c y  a n d  w o u l d  p e r m i t  t h e  a r t i c l e s  o r  b y l a w s  t o  f i x  t h e  

q u o r u m  r e q u i r e m e n t  as l o w  a s  o n e - t h i r d  o f  ‘.he n u m b e r  of 

m e m b e r s  o f  t h e  b o a r d  o r  c o m m i t t e e .

S e c t i o n  . 4 7 5  I N F O R M A L  A C T I O N  B Y  D I R E C T O R S

O R I G I N :  A C C  S e c t i o n  . 4 7 5 ( a )  is a s t r a i g h t  e n a c t m e n t  o f  t h e

l a s t  p a r a g r a p h  o f  M B C A  S e c t i o n  4 3 .  S e c t i o n  . 4 7 5 ( b )  is  a m o d ­

i f i e d  v e r s i o n  o f  A S  1 0 . 0 5 . 1 9 9  a n d  M B C A  S e c t i o n  4 4 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 7 5  p r o v i d e s  f o r  b o a r d

m e e t i n g s  t o  b e  c o n d u c t e d  v i a  t e l e c o m m u n i c a t i o n s  e q u i p m e n t  

a l l o w i n g  s i m u l t a n e o u s  c o n t a c t  o f  a l l  p a r t i c i p a n t s .  It a l s o

p r o v i d e s  f o r  b u s i n e s s  t o  b e  t r a n s a c t e d  w i t h o u t  o n y  f o r m  of

m e e t i n g  v i a  t h e  u s e  o f  w r i t t e n  c o n s e n t s  i d e n t i c a l  in c o n t e n t  

o b t a i n e d  f r o m  a l l  d i r e c t o r s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

8 . 2 0 ( b )  i s  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 4 7 5 ( a )  in 

p e r m i t t i n g  b o a r d  m e e t i n g s  t o  b e  c o n d u c t e d  v i a  c o m m u n i c a t i o n s  

e q u i p m e n t .  R M B C A  S e c t i o n  8 . 2 1  i s  f u n c t i o n a l l y  i d e n t i c a l  to 

A C C  S e c t i o n  . 4 7 5 ( b )  in  p e r m i t t i n g  t h e  b o a r d  t o  a c t  w i t h o u t  a 

m e e t i n g  u t i l i z i n g  w r i t t e n  c o n s e n t s  s i g n e d  b y  a l l  o f  t h e  

m e m b e r s .  T h e  p r u d e n t i a l  r e q u i r e m e n t  t h a t  t h o s e  c o n s e n t s  b e  

i d e n t i c a l  i n  c o n t e n t  i s  o m i t t e d  f r o m  t h e  R M B C A .

S e c t i o n  . 4 7 8  D I R E C T O R  C O N F L I C T S  O F  I N T E R E S T

O R I G I N :  E x i s t i n g  A l a s k a  l a w  h a s  n o  s t a t u t o r y  l a w  o n  d i r e c t o r

c o n f l i c t s  o f  i n t e r e s t .  A C C  S e c t i o n  . 4 7 8  i s  m o d e l e d  u p o n  G C L  

S e c t i o n  3 1 0 ,  w i t h  m o d i f i c a t i o n s  d e s i g n e d  t o  p r o d u c e  a m o r e  

s t r i n g e n t  s t a n d a r d  r e g a r d i n g  d i r e c t o r  c o n f l i c t  o f  i n t e r e s t .  

O n e  d e p a r t u r e  f r o m  t h e  G C L  w a s  t h e  o m i s s i o n  o f  I t s  p r o v i s i o n  

p e r m i t t i n g  a c o m m i t t e e  o f  t h e  b o a r d  t o  v a l i d a t e  c e r t a i n  i n ­

t e r e s t e d  t r a n s a c t i o n s .  A l s o  o m i t t e d  w a s  C a l i f o r n i a ' s  t h i r d  

a l t e r n a t i v e  f o r  v a l i d a t i o n ,  w h i c h  w o u l d  b e  a s h o w i n g  b y  t h e  

p r o p o n e n t  o f  a c o n t r a c t  o r  t r a n s a c t i o n  t h a t  s u c h  t r a n s a c t i o n  

w a s  j u s t  a n d  r e a s o n a b l e .  I n s t e a d  o f  b e i n g  a n  i n d e p e n d e n t  

v e h i c l e  f o r  v a l i d a t i o n ,  s u c h  a r e q u i r e m e n t  is i m p o s e d  as an 

a d d i t i o n a l  g r o u n d  f o r  v a l i d a t i o n  u n d e r  S e c t i o n  . 4 7 8 ( a ) ( 2 ) .
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S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 7 8  a d d r e s s e s  c o n f l i c t  o f

i n t e r e s t s  in t w o  d i s t i n c t  a n d  c l a s s i c a l  i n s t a n c e s :  ( 1 )

w h e r e  t h e  c o n t r a c t  jr  o t h e r  t r a n s a c t i o n  is b e t w e e n  t h e  c o r ­

p o r a t i o n  a n d  o n e  o r  m o r e  o f  i t s  d i r e c t o r s ;  a n d  ( 2 )  w h e r e  t h e  

c o n t r a c t  o r  t r a n s a c t i o n  is b e t w e e n  t w o  c o r p o r a t i o n s  s h a r i n g  a 

c o m m o n  d i r e c t o r  o r  d i r e c t o r s .

A C C  S e c t i o n  . 4 7 8 ( a )  p r o v i d e s  t h a t  t r a n s a c t i o n s  b e t w e e n  

t h e  c o r p o r a t i o n  a n d  a d i r e c t o r  o r  a b u s i n e s s  e n t i t y  in w h i c h  

t h e  d i r e c t o r  ha  a m a t e r i a l  f i n a n c i a l  i n t e r e s t  m u s t  b e  a p ­

p r o v e d  e i t h e r  b y  v a l i d a t i o n  v i a  t h e  i n f o r m e d  a p p r o v a l  o f  t h e  

s h a r e h o l d e r s , o r  b y  t h e  a p p r o v a l  o f  a d i s i n t e r e s t e d  a n d  f u l l y  

i n f o r m e d  m a j o r i t y  o f  a q u o r u m  o f  t h e  f u l l  b o a r d .  T h e  d i r e c ­

t o r ' s  s h a r e s  a r e  n o t  t o  D e  c o m p u t e d  e i t h e r  f o r  p u r p o s e s  of 

d e t e r m i n i n g  a q u o r u m  o f  t h e  s h a r e s  o r  a t j u o r u m  o f  t h e  b o a r d .  

T h e  p r o p o n e n t  o f  t n e  c o n t r a c t  h a s  t h e  a d d i t i o n a l  b u r d e n  to 

s h o w  t h a t  t h e  c o n t r a c t  o r  t r a n s a c t i o n  is j u s t  a n d  r e a s o n a b l e .

I n  t h e  c a s e  o f  a c o m m o n  d i r e c t o r ( s )  o n  t h e  b o a r d s  of 

e a c h  o f  t h e  c o r p o r a t e  p a r t i e s  t o  a t r a n s a c t i o n ,  t h e r e  is n o  

o b j e c t i o n  a s  l o n g  a s  t h e  o t h e r  d i r e c t o r s  a r e  f u l l y  a p p r i s e d  

o f  a l l  f a c t s ,  i n c l u d i n g  t h e  c o m m o n  d i r e c t o r s h i p .  N o t h i n g  in 

A C C  S e c t i o n  . 4 7 8 ( c )  is i n t e n d e d  t o  i n f l u e n c e  A l a s k a ' s  a n t i ­

t r u s t  l a w s ,  n o r  d o e s  t h i s  s e c t i o n  i n t e n d  t o  o p e r a t e  in d e r o ­

g a t i o n  o f  a d i r e c t o r ' s  c o m m o n  l a w  d u t y  o f  l o y a l t y  in t h e  

c o n t e x t  o f  t h e  c o r p o r a t e  o p p o r t u n i t y  d o c t r i n e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  P M B C A : R M B C A  S e c t i o n

8 . 3 1  p a r a l l e l s  A C C  S e c t i o n  . 4 7 8  is p r i m a r i l y  c o n c e r n e d  w i t h  

c o n f l i c t s  o f  i n t e r e s t  in w h i c h  t h e  d i r e c t o r  h a s  a d i r e c t  or  

i n d i r e c t  a d v e r s e  f i n a n c i a l  i n t e r e s t .  I t s  c o v e r a g e  is v e r y  

s i m i l a r  t o  A C C  S e c t i o n  . 4 7 8 ( a ) .  T h e r e  is n o  e x p l i c i t  R M S C A  

c o v e r a g e  o f  t h e  s e c o n d a r y  c o n f l i c t  o f  i n t e r e s t  s i t u a t i o n  in 

w h i c h  a c o m m o n  d i r e c t o r  o r  d i r e c t o r s  s e r v e  o n  t h e  b o a r d s  o f  

o o t h  c o r p o r a t e  p a r t i e s  t o  a c o n t r a c t  o r  t r a n s a c t i o n .

S e c t i o n  . 4 8 0  L I A B I L I T Y  O F  D I R E C T O R S

O R I G I N :  A C C  S e c t i o n  . 4 8 0  is a n  a u g m e n t e d  v e r s i o n  o f  n e w

M o d e l  A c t  S e c t i o n  4 8 ,  a n d  r e p l a c e s  A S  1 0 . 0 5 . 2 1 6  a n d  . 2 2 5 .  

S e c t i o n  . 4 8 0 ( a )  c o n t i n u e s  t h e  p o l i c y  o f  A S  1 0 . 0 5 . 2 1 6  i m p o s i n g  

j o i n t  a n d  s e v e r a l  l i a b i l i t y  u p o n  d i r e c t o r s .  S e c t i o n  . 4 3 0 ( a )

( 3 )  c o n t i n u e s  a n  i m p o s i t i o n  o f  l i a b i l i t y  f o r  i l l i c i t  l o a n s  to  

o f f i c e r s  o r  e m p l o y e e s  c o n t a i n e d  in A S  1 0 . 0 5 . 2 1 6 ( d ) ,  w h i c h  is 

n o t  f o u n d  in  M B C A  S e c t i o n  4 8 .  T h e  a f f i r m a t i v e  d e f e n s e  b y  a 

d i r e c t o r  t h a t  s h e  o b s e r v e d  t h e  d u t y  o f  c a r e  d e f i n e d  in A C C  

S e c t i o n  4 5 0 ( b )  is n e w  t o  A l a s k a  l a w .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  , 4 8 0  i m p o s e s  j o i n t  a n d

s e v e r a l  l i a b i l i t y  u p o n  d i r e c t o r s  w h o  v o t e  f o r  o r  a s s e n t  to 

t h r e e  t y p e s  o f  i l l i c i t  t r a n s a c t i o n s :  d i s t r i b u t i o n s  t o  s h a r e ­

h o l d e r s  c o n t r a r y  t o  p r o v i s i o n s  of  A r t i c l e  4 o f  t h i s  C h a p t e r ;  

d i s t r i b u t i o n s  t o  s h a r e h o l d e r s  w h i c h  a r e  p r e j u d i c i a l  t o  t h e  

r i g h t s  of  c r e d i t o r s  d u r i n g  t h e  l i q u i d a t i o n  o f  t h e  c o r p o r a ­

t i o n ;  a n d  l o a n s  o r  e x t e n s i o n s  o f  c o r p o r a t e  c r e d i t  t o  a n y  

o f f i c e r  o r  e m p l o y e e  c o n t r a r y  t o  t h e  r e s t r i c t i o n s  of  A C C
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S e c t i o n  . 4 8 5  a n d  a n y  p r o v i s i o n s  o f  t h e  a r t i c l e s  o f  i n c o r p o r a ­

t i o n .  A d e f e n s e  t o  l i a b i l i t y  is p r o o f  b y  t h e  d e f e n d a n t ( s )  o f  

a n  o b s e r v a n c e  o f  t h e  d u t y  o f  c a r e  a r t i c u l a t e d  in S e c t i o n  

. 4 5 0 ( b ) .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A : '  R M B C A  S e c t i o n  

8 . 3 3 ( a )  i s  f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  S e c t i o n  . 4 3 U ( a ) ( l )  

i n  d e a l i n g  w i t h  t h e  c o n s e q u e n c e s  o f  a d i r e c t o r ' s  p e r s o n a l  

l i a b i l i t y  f o r  v o t i n g  f o r  o r  a s s e n t i n g  t o  i l l i c i t  d i s t r i b u ­

t i o n s .  T h e  r i g h t s  o f  c o n t r i b u t i o n  r e c o g n i z e d  in A C C  S e c t i o n  

. 4 8 0 ( b )  a r e  m i r r o r e d  in R M u C A  S e c t i o n  8 . 3 3 ( b ) .  T h e  A C C ' s  

c o v e r a g e  o f  d i s t r i b u t i o n s  w h i c h  a r e  i l l i c i t  d u r i n g  t h e  c o u r s e  

o f  l i q u i d a t i o n  a r e  n o t  c o n t a i n e d  in t h e  R M B C A .  I l l i c i t  l o a n s  

t o  o f f i c e r s  o r  d i r e c t o r s ,  c o v e r e d  b y  A C C  S e c t i o n  . 4 8 0 ( a ) ( 3 ) ,  

a r e  t h e  s u b j e c t  o f  R M B C A  S e c t i o n  3 . 3 2 .  1 h e  c i r c u m s t a n c e s

u n d e r  w h i c h  s u c h  l o a n s  m a y  b e  l i c i t l y  e x t e n d e d  a r e  c o v e r e d  b y  

A C C  S e c t i o n  . 4 8 5 .  T h e y  a r e  m o r e  s t r i n g e n t  t h a n  t h e  c i r ­

c u m s t a n c e s  r e c o g n i z e d  u n d e r  R M B C A  S e c t i o n  8 . 3 3 ( a ) ( 1 )  a n d  ( 2 ) .

S e c t i o n  . 4 8 3  O F F I C E R S :  T E N U R E ,  R E S I G N A T I O N ,  A G E N C Y ,  D U T Y  O F

C A R E

O R I G I N :  A C C  S u b s e c t i o n  . 4 8 3 ( a )  is a d a p t e d  f r o m  G C L  S e c t i o n

3 1 2 ( a ) ,  f o r m e r  G C L  S e c t i o n  8 2 1 ,  a n d  N B C L  S e c t i o n  7 1 5 ( e ) .  

U n l i k e  A S  1 0 . 0 5 . 2 2 8 ,  S e c t i o n  4 8 3 ( a )  e l i m i n a t e s  t h e  n e c e s s i t y  

o f  a v i c e  p r e s i d e n t .

S u b s e c t i o n  . 4 8 3 ( b )  i s  t a k e n  f r o m  G C L  S e c t i o n  3 1 2 ( b ) ,  a n d  

d i f f e r s  f r o m  A S  1 0 , 0 5 . 2 2 8  b y  p r o v i d i n g  t h a t  o f f i c e r s  m u s t  b e  

s e l e c t e d  b y  t h e  b o a r d .

S u b s e c t i o n  . 4 8 3 ( c )  is t a k e n  f r o m  N B C L  S e c t i o n  7 1 5 ( g ) ,  

a n d  r e p l a c e s  A S  1 0 . 0 5 . 2 3 1 ;  it r e f l e c t s  n o  s u b s t a n t i v e  c h a n g e  

i n  d e f i n i n g  t h e  s o u r c e  o f  r e a l  a u t h o r i t y  o f  o f f i c e r s .

S u b s e c t i o n  . 4 3 3 ( d )  is t a k e n  f r o m  G C L  S e c t i o n  3 1 3 ,  w h i c h  

i n  t u r n ,  is  a d a p t e d  f r o m  P e n n s y l v a n i a  B C L  S e c t i o n  3 0 5 .

S u b s e c t i o n  . 4 8 3 ( e )  i s  p r e m i s e d  u p o n  N B C L  7 1 5 ( h ) ,  w i t h o u t  

i n c l u s i o n  o f  t h e  s p e c i f i c  " r i g h t  o f  r e l i a n c e "  p r o v i s i o n  of  

t h e  N e w  Y o r k  a c t .  F o r  t h e  f i r s t  t i m e ,  t h e  A C C  d e f i n e s  t h e

d u t y  o f  c a r e  f o r  o f f i c e r s ,  h o w e v e r ,  u n l i k e  N B C L  S e c t i o n  7 1 5 ,

A C C  S e c t i o n  4 8 3 ( e )  m a k e s  i t  c l e a r  t h a t  t h e  d u t y  o f  c a r e  

i n c l u d e s  a d u t y  o f  r e a s o n a b l e  i n q u i r y .

S U M M A R Y  O F  C O V E R A G E :  F i v e  m a i o r  t o p i c s  a r e  a d d r e s s e d  b y  A C C

S e c t i o n  . 4 8 3 :  ( 1 )  t h e  m i n i m u m  n u m b e r  o f  o f f i c e s  w h i c h  a c o r ­

p o r a t i o n  m u s t  h a v e ;  ( 2 )  t h e  m a n n e r  o f  s e l e c t i o n  a n d  t h e  r i g h t  

o f  r e s i g n a t i o n  o f  o f f i c e r s ;  ( 3 )  t h e  s o u r c e  o f  r e a l  a u t h o r i t y  

o f  c o r p o r a t e  o f f i c e r s ;  ( 4 )  a s t r a t e g y  b y  w h i c h  a t h i r d  p a r t y  

c a n  p r e c l u d e  a c o r p o r a t e  p r i n c i p a l ' s  d e n i a l  o f  t h e  a u t h o r i t y  

o f  a n  o f f i c e r  a s  a g e n t ;  a n d ,  ( 5 )  a d e f i n i t i o n  o f  t h e  s t a n a a r d  

o f  c a r e  a c c o r d i n g  t o  w h i c h  o f f i c e r s  a r e  t o  d i s c h a r g e  t h e i r  

r e s p o n s i b i l i t i e s  t o  t h e  c o r p o r a t i o n .

C O M P A R I S O N  O F  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  f i v e  t o p i c s

c o v e r e d  b y  A C C  S e c t i o n  . 4 8 3  a r e  t r e a t e d  in f i v e  s e p a r a t e  

s e c t i o n s  o f  t h e  R M B C A .
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R M B C A  S e c t i o n  8 . 4 0  d e a l s  w i t h  t h e  r e q u i r e d  o f f i c e r s .  

I t  d ’ f e r s  f r o m  A C C  S e c t i o n  . 4 8 3 ( a )  in s e v e r a l  p a r t i c u l a r s .  

S e c t i o n  8 . 4 0  m e r e l y  r e q u i r e s  t h a t  t h e  c o r p o r a t i o n  h a v e  " t h e  

o f f i c e r s  d e s c r i b e d  in i t s  b y l a w s  o r  a p p o i n t e d  b y  t h e  b o a r d  of 

d i r e c t o r s .  . . T h u s  it w o u l d  a p p e a r  t .at u n d e r  t n e  R M B C A

a c o r p o r a t i o n  c o u l d  b e  h e a d e d  b y  t h e  " G r e a t  P o o B a h " ,  an i n ­

d i v i d u a l  a s s i s t e d  b y  t h e  " S u p r e m e  T w e e b . "  N o t w i t h s t a n d i n g ,  

t h e r e  m u s t  b e  at l e a s t  o n e  o f f i c e r  w h o  h a s  t h e  f u n c t i o n s  of 

t h e  c o r p o r a t e  s e c r e t a r y  a n d  w h o  a s s u m e s  a l l  s t a t u t o r i l y  I m­

p o s e d  d u t i e s  o f  t h a t  o f f i c e .

R M B C A  S e c t i o n  8 . 4 1  is in  a c c o r d  w i t h  A C C  S e c t i o n  

. 4 8 3 ( a )  i n  d e s c r i b i n g  t h e  d u t i e s  o f  o f f i c e r s .  T h e y  a r e  f i x e d  

b y  t h e  t e r m s  o f  t h e  b y l a w s  o r ,  t h e  t h e  e x t e n d  p e r m i t t e d ,  b y  

t h e  b o a r d .  T h e  R M B C A  m i s s e s  t h e  a c c o m p l i s h m e n t  o f  A C C  S e c ­

t i o n  . 4 8 3 ( c )  in m a k i n g  e x p l i c i t  t h e  g r a n t  o f  r e a l  a g e n c y  

a u t h o r i t y  t o  c o r p o r a t e  o f f i c e r s .

R M B C A  S e c t i o n  8 . 4 2  j o i n s  A C C  S e c t i o n  . 4 8 3 ( e )  in d e f i n -  

i n g  a d u t y  o f  c a r e  f o r  c o r p o r a t e  o f f i c e r s .  U n l i k e  t h e  A C C ,  

t h e  R M B C A  d o e s  n o t  m a k e  an e x p r e s s  r e f e r e n c e  t o  a d ^ c y  to 

m a k e  r e a s o n a b l y  i n q u i r y  as p a r t  o f  t h e  " r e a s o n a b l e  p e r s o n  in 

l i k e  c i r c u m s t a n c e s "  s t a n d a r d .  R M B C A  S e c t i o n  8 . 4 2  p a r a l l e l s  

i t s  t r e a t m e n t  o f  t h e  d u t y  o f  c a r e  f o r  c o r p o r a t e  d i r e c t o r s  b y  

a r t i c u l a t i n g  " s a f e  h a r b o r "  p r o v i s i o n s  w h e r e i n  a n  o f f i c e r  m a y  

r e l y  u p o n  r e p o r t s  a n d  r e p r e s e n t a t i o n s  o f  o t h e r s .  T h e  A C C  

d o e s  n o t  s p e l l  o u t  t h i s  c o n c e p t .

R M B C A  S e c t i o n  8 . 4 3  p a r a l l e l s  A C C  S e c t i o n  . 4 8 3 ( b )  in 

P r o •’ d i n g  t h a t  o f f i c e r s  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  b o a r d .  

I t  a l s o  r e c o g n i z e s  c i r c u m s t a n c e  u n d e r  w h i c h  a n  o f f i c e r  m a y  

r e s i g n  h e r  p o s i t i o n .

R M B C A  S e c t i o n  8 . 4 4  is f u n c t i o n a l l y  i d e n t i c a l  t o  A C C  

S e c t i o n  . 4 8 3 ( b )  i n  p r o v i d i n g  t h a t  t h e  r e m o v a l  o f  a n  o f f i c e r  

d o e s  n o t  p r e j u d i c e  a n y  c o n t r a c t  r i g n t s  w h i c h  t h e  o f f i c e r  

m i g h t  h a v e  in t h e  e v e n t  t h a t  r e m o v a l  w a s  in b r e a c h  of a 

c o n t r a c t  o f  e m p l o y m e n t .  B o t h  t h e  A C C  a n d  R M B C A  l a n g u a g e  a i m  

t o  f o r e s t a l l  c i r c u m s t a n c e s  in w h i c h  a c o r p o r a t i o n  c o u l d  be  

o r d e r e d  t o  s p e c i f i c a l l y  p e r f o r m  a c o n t r a c t  w i t h  an  o f f i c e r  in 

w h o m  t h e  b o a r d  n o  l o n g e r  r e p o s e d  c o n f i d e n c e .  S u c h  a c o r p o r a ­

t i o n  m a y ,  h o w e v e r ,  b e  l i a b l e  in d a m a g e s .

S e c t i o n  . 4 8 5  L O A N S  T O  0 I R E C T 0 R S ,  O F F I C E R S ,  A N D  E M P L O Y E E S

O R I G I N :  A C C  S e c t i o n  . 4 8 5  is u n i q u e ,  b o r r o w i n g  f r o m  M B C A

S e c t i o n  4 7  a n d  G C L  S e c t i o n  3 1 5 ,  b u t  r e f l e c t i n g  p o l i c i e s  w h i c h  

a r e  m o r e  p r o t e c t i v e  o f  t h e  c o r p o r a t e  f i s c  t h a n  e i t h e r  of 

t h o s e  p r o v i s i o n s .  It r e p l a c e s  A S  1 0 . 0 5 . 2 1 3 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 4 8 5  r e p u d i a t e s  A S  1 0 . 0 5 .

2 1 3 ' s f l a t  p r o h i b i t i o n  a g a i n s t  l o a n s  t o  c o r p o r a t e  d i r e c t o r s  

o r  o f f i c e r s .  H o w e v e r ,  l o a n s  m a y  n o t  b e  m a d e  t c  d i r e c t o r s  

w i t h o u t  t h e  a p p r o v a l  of  t w o - t h i r d s  o f  t h e  v o t i n g  s h a r e s .  T h e  

b o a r d  is c o m p e t e n t  t o  e x t e n d  l o a n s  t o  o f f i c e r s  a n d  e m p l o y e e s .  

A " l o a n "  is d e f i n e d  b r o a d l y ,  t o  i n c l u d e  s e c u r i t i e s  o r  r e a l  or  

p e r s o n a l  p r o p e r t y ,  as w e l l  as c a s h .  D i r e c t o r s ,  o f f i c e r s ,  a n d  

e m p l o y e e s  o f  p a r e n t ,  s u b s i d i a r y ,  a n d  s i b l i n g  c o r p o r a t e  a f ­
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f i l i a t e s  a r e  r e s t r a i n e d  u n d e r  t h i s  s e c t i o n  f o r  p u r p o s e s  o f  

o b t a i n i n g  a c o r p o r a t e  l o a n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  3 . 3 2  a l s o

p r o h i b i t s  a c o r p o r a t i o n  f r o m  e x t e n d i n g  l o a n s  o r  g u a r a n t e e s  to 

c o r p o r a t e  d i r e c t o r s .  It  d o e s  n o t  c o v e r  l o a n s  t o  o f f i c e r s  or  
e m p l o y e e s .  F u r t h e r ,  t h e  p o w e r  t o  l o a n  o r  g u a r a n t e e  t h e  l o a n s  

o f  d i r e c t o r s  is e a s i e r  t o  a c h i e v e  u n d e r  R M B C A  S e c t i o n  3 . 3 2 .  

E i t h e r  a s i m p l e  m a j o r i t y  o f  t h e  v o t i n g  s h a r e s  m a y  a p p r o v e  or  

t h e  b o a r d  m a y  d e t e r m i n e  t h a t  t h e  l o a n  o r  g u a r a n t e e  b e n e f i t s  

t h e  c o r p o r a t i o n  a n d ,  h a v i n g  s o  d e t e r m i n e d ,  a p p r o v e s  i t .

S e c t i o n  . 4 8 8  S E C O N D A R Y  L I A B I L I T Y  O F  D I R E C T O R S  A N D  O F F I C E R S

O R I G I N :  A C C  S e c t i o n  . 4 8 8  i s  n e w  a n d  w i t h o u t  d i r e c t  p r e c e d e n t

i n  c o r p o r a t e  l a w .  T h i s  s e c t i o n  w a s  a d a p t e d  f r o m  N B C L  S e c t i o n  

6 3 0 ,  w h i c h  i m p o s e s  p e r s o n a l  j o i n t  a n d  s e v e r a l  l i a b i l i t y  u p o n  

t h e  t e n  l a r g e s t  s h a r e h o l d e r s  o f  a n o n - p u b l i c l y  t r a d e d  c o r ­

p o r a t i o n  f o r  a l l  d e b t s ,  w a g e s ,  o r  s a l a r i e s  d u e  a n d  o w i n g  to  

a n y  o f  t h e  c o r p o r a t i o n  1 s l a b o r e r s  a n d  e m p l o y e e s .

S U M M A R Y  O F  C O V E R A G E :  T h e  s o c i a l  p r o b l e m  t a r g e t e d  f o r  r e ­

d r e s s  b y  A C C  S e c t i o n  . 4 8 8  is  t h e  a b u s i  o f  u n s e c u r e d  c r e d i ­

t o r s ,  i n c l u d i n g  e m p l o y e e s ,  w h o  a»*e p r e c l u d e d  b y  t h e  r e l a ­

t i v e l y  s m a l l  d i m e n s i o n  o f  t h e i r  d e m a n d s ,  c o n t r a s t e d  w i t h  t h e  

h i g h  c o s t s  o f  l i t i g a t i o n ,  f r o m  a s s e r t i n g  t h e  m o r e  t r a d i t i o n a l  

c o m m o n  l a w  e f f o r t s  t o  " p i e r c e  t h e  c o r p o r a t e  v e i l " .

S e c t i o n  . 4 8 8  c r e a t e s  a " s e c o n d a r y  l i a b i l i t y "  o n  t h e  p a r t  

o f  i n c o r p o r a t o r s ,  d i r e c t o r s  ( o t h e r  t h a n  a p r o v i s i o n a l  d i r e c ­

t o r  a p p o i n t e d  u n d e r  S e c t i o n  6 4 0 ) ,  a n d  t h e  p r e s i d e n t ,  s e c r e ­

t a r y ,  a n d  t r e a s u r e r  i n  t h e  e v e n t  t h a t  c o r p o r a t e  a s s e t s  p r o v e  

i n s u f f i c i e n t  t o  m e e t  c o r p o r a t e  o b l i g a t i o n s  f o r  c o n t r a c t  i n ­

d e b t e d n e s s ,  m a t e r i a l s ,  s u p p l i e s ,  i n v e n t o r y ,  o r  s e r v i c e s  f u r ­

n i s h e d  in  t h e  s t a t e  d u r i n g  t h e i r  p e r i o d  o f  s e r v i c e .  T h i s  

s e c o n d a r y  l i a b i l i t y  i s  j o i n t  a n d  s e v e r a l ,  a n d  m a y  a m o u n t  t o  a 

m a x i m u m  o f  $ 2 5 , 0 0 0  f o r  e a c h  c r e d i t o r .  T h e  t e r m s  o f  a w r i t t e n

c o n t r a c t  b e t w e e n  a c o r p o r a t i o n  a n d  a t h i r d  p a r t y  m a y  m o d i f y

o r  p r e c l u d e  t h e  l i a b i l i t y  c r e a t e d  b y  t h i s  s e c t i o n .  T h e  

l i a b i l i t y  o f  t h i s  s e c t i o n  a l s o  e x t e n d s  t o  d i r e c t o r s ,  i n c o r ­

p o r a t o r s ,  a n d  o f f i c e r s  o f  e v e r y  f o r e i g n  c o r p o r a t i o n  d o i n g  

b u s i n e s s  w i t h i n  A l a s k a  t o  t h e  e x t e n t  t h a t  m a t e r i a l s .  s u p ­

p l i e s ,  i n v e n t o r y ,  o r  s e r v i c e s  w e r e  f u r n i s h e d  w i t h i n  t h e  

s t a t e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  e x p o s u r e

d r a f t  o f  t h e  R M B C A  c o n t a i n e d  n o t h i n g  c o m p a r a b l e  t o  t h e  N e w  

Y o r k  p r e c e d e n t  o r  t h e  A C C  p r o v i s i o n  o n  s e c o n d a r y  l i a b i l i t y .  

H o w e v e r ,  t h e  f i n a l  d r a f t  s t a t e s  i n  S e c t i o n  2 . 0 2  t h a t  t h e

a r t i c l e s  c a n  i m p o s e  p e r s o n a l  l i a b i l i t y  o n  s h a r e h o l d e r s  f o r

s p e c i f i e d  a m o u n t s  i n  s p e c i f i e d  c o n d i t i o n s .

S e c t i o n  . 4 9 0  I N D E M N I F I C A T I O N  O F  O F F I C E R S ,  D I R E C T O R S ,  E M P L O Y E E S ,  

A N D  A G E N T S :  I N S U R A N C E
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O R I G I N :  A C C  S e c t i o n  . 4 9 0  is p r e m i s e d  u p o n  S e c t i o n  5 o f  t h e

M o d e l  A c t  a n d  w o r k s  f e w  c h a n g e s  on  t h e  p r o v i s i o n s  o f  A S  

1 0 . 0 5 . 0 1 0 .

S U M M A R Y  O F  C O V E R A G E :  C o r p o r a t e  d i r e c t o r ,  o f f i c e r s ,  a n d  e m ­

p l o y e e s  a r e  v u l n e r a b l e  t o  a t t a c k  in t h e i r  p e r s o n a l  c a p a c i t y  

f o r  a c t s  d o n e  in t h e i r  c o r p o r a t e  r o l e s .  T h e r e  is a n  u n d e r ­

s t a n d a b l e  d e m a n d  f o r  f i n a n c i a l  p r o t e c t i o n  f r o m  p o t e n t i a l l y  

r u i n o u s  c o s t s  a n d  l i a b i l i t i e s .  S t a n d i n g  in o p p o s i t i o n  to 

t h i s  d e r a n d  a r e  s o c i a l  p o l i c i e s  i m p l i c i t  in t h e  c o n d e m n a t i o n  

o f  a c t i v i t y  o r  b e h a v i o r  a s  c r i m i n a l ,  v i o l a t i v e  o f  a d m i n i s t r a ­

t i v e  r e g u l a t i o n s ,  o r  h a r m f u l  t o  t h e  i n t e r e s t s  o f  t h e  c o r p o r a ­

t i o n .  T h e s e  c o m p e t  i n g  i n t e r e s t s  m u s t  b e  c o n f r o n t e d  in a n y  

s t a t u t o r y  p r o v i s i o n  c o v e r i n g  i n d e m n i f i c a t i o n .

A C C  S e c t i o n  . 4 9 0  d i s t i n g u i s h e s  b e t w e e n  t h o s e  c i r c u m ­

s t a n c e s  in w h i c h  a c l a i m  f o r  i n d e m n i f i c a t i o n  m a y  b e  m a d e  as 

o f  " r i g h t "  f r o m  t h o s e  in w h i c h  it is a d d r e s s e d  t o  t h e  d i s c r e ­

t i o n  o f  t h e  c o r p o r a t i o n .  A s  a f u r t h e r  l i m i t a t i o n  u p o n  d i s ­

c r e t i o n a r y  i n d e m n i f i c a t i o n ,  A C C  S e c t i o n  . 4 9 0 ( a )  a n d  ( b )  s p e ­

c i f y  s t a n d a r d s  w h i c h  m u s t  h a v e  o b t a i n e d  as t o  b o t h  t h e  c o n ­

d u c t  a n d  s t a t e  o f  m i n d  o f  t h e  d e f e n d a n t .  F i n a l l y ,  t h e  c o r ­

p o r a '  o n  is e m p o w e r e d  t o  p u r c h a s e  a n d  m a i n t a i n  i n s u r a n c e  

w h i c h  w o u l d  r e c o m p e n s e  a d e f e n d a n t  f o r  a n y  c o s t s  o r  l i a b i l i ­

t i e s  i n c u r r e d  i r r e s p e c t i v e  o f  t h e  p o w e r  o f  t h e  c o r p o r a t i o n  to 

h a v e  e f f e c t e d  i n d e m n i f i c a t i o n  f o r  i t s  o w n  r e s o u r c e s .

I n d e m n i f i c a t i o n  as  a m a t t e r  o f  r i g h t  u n d e r  A C C  S e c t i o n  

. 4 9 0 ( c )  c a n  b e  a s s e r t e d  b y  a d e f e n d a n t  w h o  *m s  b e e n  e x ­

o n e r a t e d  o n  t h e  m e r i t s .  D i s c r e t i o n a r y  i n d e m n i f i c a t i o n  is 

p r o v i d e d  in t w o  c i r c u m s t a n c e s .  A C C  S e c t i o n  . 4 9 0 ( a )  d e a l s  

w i t h  a d e f e n d a n t  in  d i r e c t  c i v i l ,  a d m i n i s t r a t i v e  o r  c r i m i n a l  

p r o c e e d i n g s .  W h i l e  t h e  d e c i s i o n  t o  i n d e m n i f y  is  l e f t  t o  t h e  

j u d g m e n t  o f  t h e  c o r p o r a t i o n  u n d e r  s u b s e c t i o n  ( d ) ,  it is 

c o n d i t i o n e d  u p o n  a f i n d i n g  t h a t  t h e  d e f e n d a n t  ". . . a c t e d  in

g o o d  f a i t h  an in a m a n n e r  r e a s o n a b l y  b e l i e v e d  t o  b e  in  o r  n o t  

o p p o s e d  t o  t h e  b e s t  i n t e r e s t s  o f  t h e  c o r p o r a t i o n ,  a n d ,  w i t h  

r e s p e c t  t o  a c r i m i n a l  a c t i o n  p r o  p r o c e e d i n g ,  h a d  n o  r e a s o n ­

a b l e  c a u s e  t o  b e l i e v e  t h e  c o n d u c t  u n l a w f u l .  . ." A C C  S e c t i o n  

. 4 9 0 ( b )  d e a l s  w i t h  t h e  e v e n  m o r e  t r o u b l i n g  s i t u a t i o n  of  d i s ­

c r e t i o n a r y  i n d e m n i f i c a t i o n  w h e r e  t h e  d e f e n d  an t h a s  b e e n  a s ­

s a i l e d  in a d e r i v a t i v e  p r o c e e d i n g .  If t h e  d e f e n u a n t  h a s  b e e n  

a d j u d g e d  g u i l t y  o f  v i o l a t i n g  e i t h e r  t n e  d u t y  o f  c a r e  or  

l o y a l t y ,  t h e  p o w e r  o f  t h e  c o r p o r a t i o n  to i n d e m n i f y  a g a i n s t  

t h e  v e r y  h a r m  w h i c h  it h a s  s u f f e r e d ,  o r  t h e  c o u r t  i n c u r r e d  

c o s t s  in r e s i s t i n g  l i a b i l i t y ,  c a n  o n l y  b e  e x e r c i s e d  p u r s u a n t  

t o  a s p e c i f i c  f i n d i n g  b y  a n d  o r d e r  o f  t h e  c o u r t  in w h i c h  t h e  

a c t i o n  w a s  t r i e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  C h a p t e r  8,

s u b - c h a p t e r  E o f  t h e  R M B C A  c o n t a i n  t h e  c o v e r a g e  o n  i n d e m ­

n i f i c a t i o n .  R M B C A  S e c t i o n  8 . 5 1 ( a ) ,  ( b ) a n d  ( c ) .  d e a l s  w i t h  

t h e  a u t h o r i t y  o f  a c o r p o r a t i o n  to  i n d e m n i f y .  It is f u n c t i o n ­

a l l y  e q u i v a l e n t  to  A C C  S e c t i o n  . 4 9 0 ( c ) .  R M B C A  S e c t i o n  

8 . 5 1 ( d )  p r o h i b i t s  i n d e m n i f i c a t i o n  in t h e  i n s t a n c e  o f  a s u c ­

c e s s f u l  d e r i v a t i v e  s u i t  o r  o t h e r  p r o c e e d i n g  c h a r g i n g  p e r s o n a l
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b e n e f i t  to t h e  d e f e n d a n t .  H o w e v e r  t h i s  i r o n c l a d  p r o h i b i t i o n  

is l a t e r  q u a l i f i e d  b y  R M B C A  S e c t i o n  8 . 5 4 ( 2 )  w h e r e  it is 

r e c o g n i z e d  t h a t  t h e  c o u r t  m a y  o r d e r  i n d e m n i f i c a t i o n .  Tne 

c o m b i n a t i o n  of t h e s e  t w o  p r o v i s i o n s  is a r e s u l t  n o t  u n l i k e  

A C C  S e c t i o n  . 4 9 0 ( b ) .  R M B C A  S e c t i o n  8 . 5 2  on m a n d a t o r y  i n d e m ­

n i f i c a t i o n  d e a l s  w i t h  t h e  d e f e n d a n t  w h o  w a s  w h o l l y  s u c c e s s ­

f u l .  It a c c o r d s  w i t h  A C C  S e c t i o n  . 4 9 0 ( c ) .

R M B C A  S e c t i o n  3 . 5 3  d e p l o y s  a s t r i c t e r  a t t i t u d e  u p o n  

a d v a n c e s  a g a i n s t  the d e f e n d a n t ' s  a n t i c i p a t e d  e x p e n s e s .  A C C  

S e c t i o n  . 4 9 0 ( e )  l e a v e s  t h e  q u e s t i o n  w i t h i n  t h e  d i s c r e t i o n  of 

t h e  c o r p o r a t i o n  c o n d i t i o n e d  o n l y  u p o n  an u n d e r t a k i n g  b y  or on 

b e h a l f  of t h e  d e f e n d a n t  t h a t  t h e  a m o u n t  w i l l  be r e p a i d  if it 

is u l t i m a t e l y  d e t e r m i n e d  t h a t  t h e r e  is no i n d e m n i f i c a t i o n  as 

a m a t t e r  of r i g h t .  T h e  M B C A  w o u l d  r e q u i r e  a p r i o r  d e t e r ­

m i n a t i o n  o f  t h e  d e f e n d a n t ' s  g o o d  f a i t h ,  t h e  f u r n i s h i n g  of a 

w r i t t e n  p e r s o n a l  u n d e r t a k i n g  to r e p a y  t h e  a d v a n c e ,  and a 

d e t e r m i n a t i o n  t h a t  t h e  f a c t s  t h e n  k n o w n  w o u l d  n o t  p r e c l u d e  

i n d e m n i f i c a t i o n .

R M B C A  S e c t i o n  3 . 5 5  is in s u b s t a n t i a l  a c c o r d  w i t h  A C C

S e c t i o n  . 4 9 0 ( d ) ' s p o s i t i o n  on h o w  a n d  b y  w h o m  t h e  c o r p o r a t e  

d e c i s i o n  to i n d e m n i f y  is to be m a d e .  T h e  p r i m a r y  r e s p o n ­

s i b i l i t y  is t h a t  o f  d i s i n t e r e s t e d  a n d  u n i n v o l v e d  d i r e c t o r s  so 

l o n g  as t h e y  c o n s t i t u t e  a m a j o r i t y  of a q u o r u m .  If t h i s  

q u o r u m  c a n n o t  be m u s t e r e d  t h e  d e c i s i o n  m a y  be r e a c h e d  by i n ­

d e p e n d e n t  l e g a l  c o u n s e l  or a p p r o v e d  b y  the o u t s t a n d i n g  

s h a r e s .

R M B C A  S e c t i o n  8 . 5 6  e x t e n d s  the p r o v i s i o n s  on the i n d e m ­

n i f i c a t i o n  of d i r e c t o r s  to e m p l o y e e s  a n d  o f f i c e r s .  T n i s  

a c c o r d s  w i t h  t h e  p r o v i s i o n s  of A C C  S e c t i o n  . 4 9 0 .
R M B C A  S e c t i o n  8 . 5 7  a c c o r d s  w i t h  A C C  S e c t i o n  . 4 9 0 ( g )

p e r m i t t i n g  a c o r p o r a t i o n  to p u r c h a s e  a n d  m a i n t a i n  a p o l i c y  of 

i n s u r a n c e  c o v e r i n g  d i r e c t o r s ,  o f f i c e r s  and e m p l o y e e s  w h i c h  

w o u l d  c o v e r  a n y  l i a b i l i t y  a r i s i n g  o u t  of t h a t  s t a t u s  w h e t h e r

o r  n o t  t h e  c o r p o r a t i o n  w o u l d  h a v e  t h e  p o w e r  to i n d e m n i f y  w i t h

i t s  o w n  f u n d s .



A R T I C L E  7. A M E N D M E N T S  A N D  C H A N G E S

S e c t i o n  . 5 0 2  A U T H O R I Z A T I O N :  P E R M I T T E D  A N D  P R O H I B I T E D  A M E N D M E N T S

O R I G I N :  A C C  S e c t i o n  . 5 0 2 ( a )  is t a k e n  f r o m  G C L  S e c t i o n  900.

It r e p e a t s  the s u b s t a n c e  of AS 1 0 . 0 5 . 2 7 0 ,  w h i c h  it r e p l a c e s .  

S e c t i o n  . 5 0 2 ( b )  is l a r g e l y  a r e e n a c t m e n t  of AS 1 0 . 0 5 . 2 7 3 ,  

w i t h  s e v e r a l  d e l e t i o n s  r e f l e c t i n g  the e l i m i n a t i o n  of t h e  c o n ­

c e p t  of p a r  v a l u e .  T h e  l a n g u a g e  u n d e r  S e c t i o n  . 5 0 2 ( b ) ( 2 )  is 

n e w ,  and r e f l e c t s  a m a j o r  c h a n g e  in A l a s k a  law, in o r d e r  to 

c a r e f u l l y  and u n e q u i v o c a l l y  a u t h o r i z e  o n l y  c h a n g e s  w h i c h

e x t e n d  l i m i t a t i o n s  i m p o s e d  up 'n a c o r p o r a t i o n ' s  d u r a t i o n .  

S u b s e c t i o n s  . 5 0 2 ( b ) ( 5 )  and (5) f o l l o w  M B C A  S e c t i o n  53, in 

o r d e r  to c o n f o r m  A l a s k a  law to the l a n g u a g e  of the M o d e ,  Act.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .5 0 2  p e r m i t s  a c o r p o r a t i o n

to a m e n d  its a r t i c l e s  in " a n y  and as m a n y  r e s p e c t s  as m a y  be 

d e s i r e d . "  W h e t h e r  a p r o v i s i o n  is r e q u i r e d  or p e r m i t t e d  in 

t h e  a r t i c l e s  of i n c o r p o r a t i o n  is d e t e r m i n e d  as of the e f f e c ­
t i v e  d a t e  of the a m e n d m e n t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF 1 HE R M B C A :  R M B C A  S e c t i o n

1 0 . 0 1  c o n f e r s  a p o w e r  to a m e n d  the c o r p o r a t e  a r t i c l e s  in the

m o s t  g e n e r a l  of t e r m s .  It d o e s  n o t  d i f f e r  s u b s t a n t i v e l y  f r o m  

A C C  S e c t i o n  . 5 0 2  b u t  d o e s  n o t  c o n t a i n  the n o n - e x h a u s t i v e  list 
of p e r m i t t e d  a m e n d m e n t s  f o u n d  in the A C C .  T h i s  r e f l e c t s  a 

d i f f e r i n g  d r a f t i n g  s t y l e  in w h i c h  the A l a s k a  s t a t u t e  w o u l d
c o n t a i n  i l l u s t r a t i o n s  and e x a m p l e s  to g u i d e  b o t h  lay p e r s o n s  
a n d  c o u n s e  1 .

S e c t i o n  . 5 0 4  P R O C E D U R E  T O  A M E N D  A R T I C L E S  OF I N C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  , 5 0 4 ' s  s u b s e c t i o n s  ( a ) ( 1 ) ,  (b), and (c)
a r e  t a k e n  f r o m  AS 1 0 . 0 5 . 2 7 6  and M B C A  S e c t i o n  59. S e c t i o n  

. 5 0 4 ( a ) ( 2 )  is a d a p t e d  f r o m  S e c t i o n  9 0 2 ( a )  of the GCL, and 

c h a n g e s  A l a s k a  l a w  by e x p l i c i t l y  g i v i n g  s h a r e h o l d e r s  the 

p o w e r  to i n i t i a t e  a m e n d m e n t s  to the a r t i c l e s .

S U M M A R Y  OF C O V E R A G E :  A C L  S e c t i o n  . 5 0 4  s e t s  f o r t h  the m a n d a ­

t o r y  p r o c e d u r e s  w h i c h  m u s t  l ® f o l l o w e d  to a m e n d  the a r t i c l e s .  

U n d e r  S e c t i o n  . 5 0 4 ( a ) ( 2 ) ,  o n c e  s h a r e s  h a v e  b e e n  i s s u e d ,  the 

p o w e r  to i n i t i a t e  a m e n d m e n t s  r e s i d e s  c o n c u r r e n t l y  in the 

b o a r d  and w i t h  the v o t i n g  s h a r e s .  An a m e n d m e n t  i n i t i a t e d  by 

the s h a r e s  d o e s  not b e c o m e  e f f e c t i v e  u n t i l  a p p r o v e d  by the 
b o a r d ;  l i k e w i s e ,  an a m e n d m e n t  i n i t i a t e d  by the b o a r d  r e q u i r e s  

s h a r e h o l d e r  a p p r o v a l  to b e c o m e  e f f e c t i v e .  A l a s k a  law p r e s ­

e n t l y  r e q u i r e s  a t w o - t h i r d s  m a j o r i t y  of the s h a r e h o l d e r s  to 

a p p r o v e  a m e n d m e n t s ;  A C C  S e c t i o n  . 5 0 4 ( a ) ( 2 )  o p t s  f o r  a m a j o r ­
i t y  of the o u t s t a n d i n g  s h a r e s  e n t i t l e d  to v o t e ,  b u t  m a k e s  the 
a r t i c l e s  c o m p e t e n t  to e s t a b l i s h  a s u p e r m a j o r i t y  v o t i n g  r e ­

57



q u i r e m e n t .  T h i s  s e c t i o n  a l s o  p r o v i d e s  f o r  n o t i c e  as w e l l  as 

t h e  p o w e r  of the b o a r d  a l o n e  to a m e n d  the a r t i c l e s  if no 
s h a r e s  h a v e  b e e n  i s s u e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  S e v e r a l  p r o v i ­

s i o n s  of t h e  R M B C A  c o n t a i n  c o v e r a g e  of t o p i c s  a d d r e s s e d  in 

A C C  S e c t i o n  . 5 0 4 .  R M B C A  S e c t i o n  1 0 . 0 5  a c c o r d s  w i t h  A C C  S e c ­

t i o n  . 5 0 6 ( a ) ( 1 )  in p r o v i d i n g  t h a t  if no s h a r e s  h a v e  b e e n  

i s s u e d  t h e  p o w e r  to a m e n d  t h e  a r t i c l e s  is w i t h  t h e  b o a r d .  

O n c e  s h a r e s  h a v e  b e e n  i s s u e d  A C C  S e c t i o n  . 5 0 4  r e q u i r e s  the 

a p p r o v a l  of b o t h  t h e  d i r e c t o r s  a.id an a b s o l u t e  m a j o r i t y  of 

t h e  s h a r e s  to a m e n d  t h e  a r t i c l e s .  R M B C A  S e c t i o n  1 0 . 0 2  

c r e a t e s  a l i m i t e d  e x c e p t i o n  to t h i s  n o r m  f o r  w h a t  the o f f i ­

c i a l  c o m m e n t  t e r m s  " h o u s e k e e p i n g  a m e n d m e n t s "  ( 1 0 - 9 ) .  ' h e s e  

a m e n d m e n t s  c a n  be a f f e c t e d  by b o a r d  a p p r o v a l  o n l y .  A m o n g  

t h e m  a r e  t w o  w h i c h  A l a s k a  l a w  h a s  a l w a y s  p r o h i b i t e d :  d e l e t ­

in g  t h e  name::, a n d  a d d r e s s  of t h e  o r i g i n a l  r e g i s t e r e d  a g e n t  

a n d  i n i t i a l  d i r e c t o r s .

O n c e  s h a r e s  a r e  o u t s t a n d i n g  R M B C A  S e c t i o n  1 0 . 0 3  s e v e r e ­

ly r e s t r i c t s  t h e  p o w e r  of s h a r e h o 1 d e r s . T h e y  c a n n o t  i n i t i a t e  

a m e n d m e n t s  b u t  c a n  o n l y  a p p r o v e  t h o s e  p r o p o s e d  by the b o a r d .  

B o t h  s t a t u t e s  r e q u i r e  t h a t  s h a r e h o l d e r s  be g i v e n  n o t i c e  of 

t h e  a m e n d m e n t  w h e t h e r  it is to be c o n s i d e r e d  at a r e g u l a r  or 

s p e c i a l  m e e t i n g  of t h e  s h a r e s .

S e c t i o n  . 5 0 6  C L A S S  V O T I N G  O N  A M E N D M E N T S

O R I G I N :  A C C  S e c t i o n  . 5 0 6  is l a r g e l y  a r e e n a c t m e n t  of AS

1 0 . 0 5 . 2 8 2 .  S e c t i o n  . r Q 6 ( 6 )  a m e n d s  A S  1 0 . 0 5 . 2 8 2  to c o n f o r m  

w i t h  S e c t i o n  60 of t h e  M B C A ,  a n d  i n c l u d e s  an i n c r e a s e  in the 

a u t h o r i z e d  n u m b e r  of s h a r e s ' o f  a s u p e r i o r  c l a s s  as an a m e n d ­

m e n t  g i v i n g  a r i g h t  to c l a s s  v o t i n g .  T.his s e c t i o n  a l s o  r e -  

p 1 a c e s  A S  10 .05 . 2 7 9  .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 5 0 6  p r o v i d e s  f o r  " c l a s s

v o t i n g " ,  w h i c h  o b t a i n s  i r r e s p e c t i v e  of a n y  p r o v i s i o n s  in the

a r t i c l e s ,  a n d  m a y  n o t  be i m p a i r e d  or d e n i e d  by a n y  i n t e r n a l  
r u l e .  F u r t h e r ,  as to a n y  a m e n d m e n t  on w h i c h  t h e r e  is a r i g h t  

to v o t e  b y  c l a s s ,  t h e r e  is no " a p p r o v a l  b y  the s h a r e h o l d e r s "  

u n l e s s  the a m e n d m e n t  r e c e i v e s  t h e  a f f i r m a t i v e  v o t e  of a 

m a j o r i t y  of t h e  a f f e c t e d  c l a s s  as w e l l  as a m a j o r i t y  of the

o t h e r  s h a r e s  e n t i t l e d  to v o t e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 0 . 0 4  a c c o r d s  w i t h  A C C  S e c t i o n  . 5 0 6 ( a )  in m a n d a t i n g  c l a s s  

v o t i n g  r i g h t s  u n d e r  c i r c u m s t a n c e s  w h e r e  an a m e n d m e n t  w o u l d  

a f f e c t  t h e  r i g h t s ,  p r i v i l e g e s ,  or r e s t r i c t i o n s  i m p o s e d  u p o n  

t h a t  c l a s s  of s h a r e s .  U n f o r t u n a t e l y ,  t h e r e  is n o t h i n g  in the 

R M B C A  or i t s  o f f i c i a l  c o m m e n t s  w h i c h  p a r a l l e l s  A C C  S e c t i o n  

. 5 0 6  ( b ) ' s  e x p r e s s  s t a t e m e n t  t h a t  if Lne h o l d e r s  of s h a r e s  of 

a c l a s s  a r e  e n t i t l e d  to v o t e  as a c l a s s  t h e n  the a m e n d m e n t  is 
n o t  a p p r o v e d  u n l e s s  it r e c e i v e s  a m a j o r i t y  v o t e  of the o u t ­
s t a n d i n g  s h a r e s  of t h a t  c l a s s  a n d  a l s o  r e c e i v e s  an a b s o l u t e

m a j o r i t y  of t h e  o u t s t a n d i n g  s h a r e s .
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S e c t i o n  . 5 0 8  G R E A T E R  V O T I N G  R E Q U I R E M E N T S

O R I G I N :  A C C  S e c t i o n  . 5 0 8  is t a k e n  f r o m  G C L  S e c t i o n  9 0 2 ( e ) ,
a n d  is n e w  to A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  p e r m i t s  the a r t i c l e s  to

s e t  up s u p e r m a j o r i t y  or e v e n  u n a n i m o u s  v o t i n g  r e q u i r e m e n t s . 

A n  a m e n d m e n t  a f f e c t i n g  s u c h  an a r t i c l e  m u s t  be a p p r o v e d  by 

t h e  s a m e  s u p e r m a j o r i t y  v o t e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

7 . 2 7  d i r e c t l y  p a r a l l e l s  the c o n t e n t  of ACC S e c t i o n  .50 8 .  The 

o f f i c i a l  c o m m e n t  ( 7 - 5 5 )  m a k e s  it c l e a r  t h a t  the a r t i c l e s  m a y  

e s t a b l i s h  u n a n i m o u s  v o t i n g  r e q u i r e m e n t s .

S e c t i o n  . 5 1 0  A R T I C L E S  OF A M E N D M E N T  

S e c t i o n  . 5 1 2  F I L I N G  OF A R T I C L E S  OF A M E N D M E N T

O R I G I N :  A C C  S e c t i o n  . 5 1 j is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 2 8 5 ,
w i t h  the d e l e t i o n  of the p r o v i s i o n  r e g a r d i n g  s t a t e d  c a p i t a l .  

S e c t i o n  .5 1 2  is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 2 8 8 .

S U M M A R Y  OF C O V E R A G E :  In o r d e r  f o r  an a m e n d m e n t  to the a r t i ­

c l e s  to b e c o m e  e f f e c t i v e ,  it is n e c e s s a r y  to m a k e  a f i l i n g  

w i t h  the c o m m i s s i o n e r  (ACC S e c t i o n  . 5 1 2 )  and r e c e i v e  a c e r t i ­
f i c a t e  of a m e n d m e n t .  S e c t i o n  . 5 1 0  s p e c i f i e s  w h a t  the a r t i ­

c l e s  of a m e n d m e n t  are to i n c l u d e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 0 . 0 6  is f u n c t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n  .5 1 2  e x c e p t  

t h a t  it w o u l d  r e q u i r e  f i l i n g  w i t h  the s e c r e t a r y  of s t a t e  and 

it o m i t s  the r e q u i r e m e n t  t h a t  the a r t i c l e s  of a m e n d m e n t  be 

s i g n e d  b y  d e s i g n a t e d  c o r p o r a t e  o f f i c e r s .

S e c t i o n  . 5 1 4  E F F E C T  OF C E R T I F I C A T E  OF A M E N D M E N T

O R I G I N :  A C C  S e c t i o n  .5 1 4  is e s s e n t i a l l y  a r e e n a c t m e n t  of AS

1 0 . 0 5 . 2 9 1 ,  w i t h  l a n g u a g e  a d d e d  f r o m  M B C A  S e c t i o n  63 p e r m i t ­
t i n g  up to a 3 0 - d a y  del ay in e f f e c t i v e n e s s .

S U M M A R Y  OF C O V E R A G E :  An a m e n d m e n t  to the a r t i e  es is n o t  e f ­

f e c t i v e  u n t i l  the c o m m i s s i o n e r  h a s  r e v i e w e d  the a m e n d m e n t  to 
- s c e r t a i n  its c o n f o r m i t y  w i t h  law, and has i s s u e d  a c e r t i f i ­

c a t e  of a m e n d m e n t .  S e c t i o n  . 5 1 4 ( b )  s p e c i f i e r  t h a t  an a m e n d  - 
m e n t  d o e s  n o t  have a r e t r o a c t i v e  e f f e c t  so as to c o m p r o m i s e  
a n y  p e n d i n g  l i t i g a t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 0 . 0 9  p r o v i d e s  t h a t ,  u n l e s s  a d e l a y e d  e f f e c t i v e  d a t e  is 
s p e c i f i e d ,  the a m e n d m e n t  or r e s t a t e m e n t  b e c o m e s  e f f e c t i v e
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w h e n  t h e  a r t i c l e s  of a m e n d m e n t  or r e s t a t e m e n t  a r e  f i l e d .

S e c t i o n  . 5 1 6  R E S T A T E O  A R T I C L E S  OF I N C O R P O R A T I O N

S e c t i o n  . 5 1 8  F I L I N G  O F  R E S T A T E D  A R T I C L E S  OF I N C O R P O R A T I O N

S e c t i o n  . 5 2 0  E F F E C T  OF I S S U A N C E  OF R E S T A T E D  C E R T I F I C A T E  OF I N­

C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  . 5 1 6  is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 2 9 4 .

A C C  S e c t i o n  . 5 1 8  is a r e e n a c t m e n t  of AS 1 0 . 0 5  . 3 0 3  ; S e c t i o n  

. 5 2 0  is a v e r b a t i m  r e e n a c t m e n t  of A S  1 0 . 0 5 . 3 0 6 .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  a u t h o r i z e s  a c o r p o r a t i o n

t o  r e s t a t e  its a r t i c l e s  as t h e y  m a y  h a v e  b e e n  a m e n d e d  as a 

m a t t e r  of f o r m  by r e s o l u t i o n  of t h e  b o a r d .  T h e  s u b s t a n t i v e  

p r o v i s i o n s  c a n n o t  be so a m e n d e d ,  and in f a c t ,  S e c t i o n  .516 

r e q u i r e s  t h a t  a s t a t e m e n t ,  be f i l e d  w i t h  t h e  r e s t a t e d  a r t i c l e s  

a v e r r i n g  t h a t  the r e s t a t e d  a r t i c l e s  c o r r e c t l y  s e t  o u t  w i t h o u t  

c h a n g e  t h e  c o r r e s p o n d i n g  p r o v i s i o n s  of t h e  a r t i c l e s .

A C C  S e c t i o n  . 5 1 8  s p e c i f i e s  t h e  p r o c e d u r e  to be f o l l o w e d  

b y  t h e  c o r p o r a t i o n  a n d  t h e  c o m m i s s i o n e r  i rj t h e  f i l i n g  a n d  a d ­

m i n i s t r a t i v e  h a n d l i n g  of t h e  r e s t a t e d  a r t i c l e s .  S e c t i o n  . 5 2 0  

p r o v i d e s  t h a t  t h e  r e s t a t e d  a r t i c l e s  b e c o m e  e f f e c t i v e  a n d  s u ­

p e r s e d e  the o r i g i n a l  a r t i c l e s  a n d  all a m e n d m e n t s  to t h e m  u p o n  

t h e  i s s u a n c e  of t h e  r e s t a t e d  c e r t i f i c a t e  of i n c o r p o r a t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 0 . 0 7 ( e )  and (f) f o l l o w  t h e  p r o v i s i o n s  of A C C  S e c t i o n  . 5 1 6  

e x c e p t  t h a t  t h e  r e s t a t e d  a r t i c l e s  m a y  c o n t a i n  an a m e n d m e n t  

n o t  p r e v i o u s l y  r e p o r t e d  'to the s t a t e .  U n d e r  t h i s  s e c t i o n  tne 

f i l i n g  is a g a i n  w i t h  the S e c r e t a r y  of S t a t e ,  n o t  t h e  c o m m i  s - 

s i o n e r  as p r o v i d e d  in A C C  S e c t i o n  . 5 1 8 .

S e c t i o n  . 5 2 2  A M E N D M E N T  OF A R T I C L E S  O F  I N C O R P O R A T I O N  IN R E O R ­

G A N I Z A T I O N  P R O C E E D I N G S

S e c t i o n  . 5 2 4  F I L I N G  OF A M E N D M E N T  OF A R T I C L E S  IN R E O R G A N I Z A T I O N

P R O C E E D I N G S

S e c t i o n  . 5 2 6  E F F E C T  OF I S S U A N C E  OF C E R T I F I C A T E  OF A M E N D M E N T  IN

R E O R G A N I Z A T I O N  P R O C E E D I N G S

O R I G I N :  A C C  Sec.. on . 5 2 2  is t a k e n  f r o m  M B C A  S e c t i o n  6 5 ,  and

i s n e w  to A 1 a s k  a 1 aw.

A C C  S e c t i o n s  . 5 2 4  a n d  . 5 2 6  are d e r i v e d  f r o m  M B C A  S e c ­

t i o n  65, and a r e  n e w  to A l a s k a  law, b e i n g  a d d e d  in t h e  w a k e  

o f  S e c t i o n  . 5 2 2  . S e c t i o n  . 5 2 6  v a r i e s  f r o m  t h e  M 3 C b y  o m i t ­
t i n g  the 3 0 - d a y  e f f e c t i v e n e s s  d e l a y  p r o v i s i o n  f o u n d  in the 

M o d e l  A c t .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 5 2 2  is d e s i g n e d  to c o o r d i ­

n a t e  A l a s k a  law w i t h  the F e d e r a l  B a n k r u p t c y  A c t .  It p e r m i t s
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a m e n d m e n t  of the a r t i c l e s  as p a r t  of t h e  r e o r g a n i z a t i o n  

p r o c e e d i n g s ,  w h i c h  a m e n d m e n t  m i g h t  o t h e r w i s e  n o t  o b t a i n  the 
a f f i r m a t i v e  v o t e  of the s h a r e s .  W i t h o u t  t h i s  p r o v i s i o n ,  an 
i n v o l u n t a r y  d i s s o l u t i o n  and r e i n c o r p o r a t i o n  m a y  be n e c e s s a r y  

to a c h i e v e  the d e s i r e d  r e s u l t  of t h e  b a n k r u p t c y  r e o r g a n i z a ­

t i o n ,  w i t h  a p o s s i b l e  i n c r e a s e  in f e d e r a l  i n c o m e  tax l i a b i ­
lit y .

A C C  s e c t i o n  . 5 2 4  s p e c i f i e s  the f i l i n g  p r o c e d u r e  f o r  any 
a m e n d m e n t s  to the a r t i c l e s  a c c o m p l i s h e d  by b a n k r u p t c  * r e o r ­

g a n i z a t i o n  u n d e r  A C C  S e c t i o n  . 522. S e c t i o n  . 526 p r o v d e s  for 

the e f f e c t i v e n e s s  of the a m e n d m e n t s  u p o n  the i s s u a n c e  of a 
c e r t i f i c a t e  of a m e n d m e n t  by the c o m m i s s i o n e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 0 . 0 8  is f u n c t i o n a l l y  iidentical to A C C  S e c t i o n  . 522 -- . 526 .



A R T I C L E  8. O R G A N I C  C H A N G E

S e c t i o n  . 5 3 0 M E R G E R

S e c t i o n  . 5 3 2 P R O C E D U R E  F O R M E R G E R

S e c t i o n  . 5 3 4 C O N S O L I D A T I O N

S e c t i o n  . 5 3 6 P R O C E D U R E  F O R C O N S O L I D A T I O N

S e c t i o n  . 5 3 8 S H A R E  E X C H A N G E

S e c t i o n  . 5 4 0 P R O C E D U R E  F O R S H A R E  E X C H A N G E

O R I G I N :  A C C  S e c t i o n s  . 5 3 0  a n d  . 5 3 2  ( p e r t a i n i n g  to t h e  d e f i ­

n i t i o n  of a n d  p r o c e d u r e  f o r  m e r g e r )  a r e  t a k e n  f r o m  M B C A  S e c ­

t i o n  71, a n d  r e f l e c t  w i t h o u t  c h a n g e  A S  1 0 . 0 5 . 3 7 5  a n d  . 3 7 8 .  

A C C  S e c t i o n s  . 5 3 4  a n d  . 5 3 6  ( p e r t a i n i n g  to t h e  d e f i n i t i o n  and 

c o n s o l i d a t i o n )  a r e  t a k e n  f r o m  M B C A  S e c t i o n  72, and r e f l e c t  

w i t h o u t  c h a n g e  AS 1 0 . 0 5 . 3 8 1  and . 3 8 4 .  A C C  S e c t i o n s  . 5 3 8  and 

. 5 4 0  ( d e f i n e  a n d  d e t e r m i n e  t h e  p r o c e d u r e  f o r  a s h a r e  e x ­

c h a n g e ) .  T h e y  a r e  t a k e n  f r o m  M B C A  S e c t i o n  7 2 A ,  and are

w i t h o u t  p r e c e d e n t  in A l a s k a  la w .

S U M M A R Y  OF C O V E R A G E :  T h e s e  s e c t i o n s  d e f i n e  and s e t  c r e a t e

u n i f o r m  p r o c e d u r e s  f o r  t h e  p r o p o s a l  of t h e  t h r e e  c l a s s i c  

f o r m s  of o r g a n i c  c h a n g e .  In the e v e n t  of e i t h e r  a merge** or 

c o n s o l i d a t i o n ,  o n e  or b o t h  of t h e  p a r t i c i p a t i n g  c o r p o r a t i o n s  

f o r m a l l y  c e a s e s  to e x i s t .  In t h e  c a s e  of a s h a r e  e x c h a n g e  

t h e r e  is no f o r m a l  s u p p r e s s i o n  of a c o n s t i t u e n t  c o r p o r a t i o n  

b u t  it b e c o m e s  a w h o l l y  o w n e d  s u b s i d i a r y  of the a c q u i r i n g  

c o r p o r a t e  e n t i t y .  In e a c h  i n s t a n c e ,  the A C C  p l a c e s  the

r e s p o n s i b i l i t y  f o r  t h e  f r a m i n g  of t h e  p r o p o s a l  w i t h i n  t h e

d i s c r e t i o n  of t h e  b o a r d s  of t h e  p a r t i c i p a t i n g  c o r p o r a t i o n s .  

T h e  A C C  p r o v i d e s  f o r  a s h a r e  e x c h a n g e  f o r  t h e  f i r s t  t i m e  in 

A l a s k a  1 a w .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n s

1 1 . 0 1  and 1 1 . 0 2  c o v e r  t h e  s u b j e c t s  a d d r e s s e d  in A C C  S e c t i o n s  
. 5 3 0  -- . 5 4 0 .  T h e  R M B C A  p r o v i s i o n s  on m e r g e r  and s h a r e  e x ­

c h a n g e  p a r a l l e l  t h o s e  of t h e  A C C .  T h e r e  is no s e p a r a t e  

t r e a t m e n t  of c o n s o l i d a t i o n  in t h e  R M B C A .  T h i s  d e p a r t u r e  f r o m  

t h e  p r i o r  p r o v i s i o n s  of t h e  M o d e l  A c t  and t h e  s t a t u t o r y  l a w s  

of all j u r i s d i c t i o n s  c u r r e n t l y  f o l l o w i n g  it is e x p l a i n e d  by 

t h e  d r a f t e r s  of the R M B C A  as r e f l e c t i n g  s e n t i m e n t  t h a t  c o n ­

s o l i d a t i o n s  a r e  c u r r e n t l y  o u t  of f a s h i o n .  If the p l a n  is 
t h a t  b o t h  p a r t i c i p a t i n g  c o r p o r a t i o n s  a r e  to c e a s e  e x i s t e n c e  

a n d  e m e r g e  and a n e w ,  t h i r d  c o r p o r a t i o n ,  the R M B C A  w o u l d  r e ­
q u i r e  the e x t r a  s t e p s  of p r i o r  f o r m a t i o n  of t h a t  t h i r d  c o r ­

p o r a t i o n  and t h e n  m e r g i n g  t h e  t w o  c o n s t i t u e n t  c o r p o r a t  i or.s 

i n t o  it. U n d e r  A C C  S e c t i o n  . 5 3 4  t h i s  r e s u l t  c a n  be e f f e c t e d
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in a s i n g l e ,  and f a r  s i m p l e r  s t e p .

S e c t i o n  . 5 4 2  D I S P A R A T E  T R E A T M E N T  OF S H A R E S  OF T H E  S A M E  C L A S S  OR 

S E R I E S  P R O H I B I T E D :  E X C E P T I O N S

O R I G I N :  ACC S e c t i o n  . 5 4 2  is p r e d i c a t e d  u p o n ,  b u t  n o t  a d a p t e d

f r o m  G C L  S e c t i o n  1 1 0 1 ,  and is u n p r e c e d e n t e d  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .5 4 2  e s t a b l i s h e s  a 1e ~ a  1

p r e s u m p t i o n  a g a i n s t  t r e a t i n g  the h o l d e r s  of s h a r e s  of the 

s a m e  c l a s s  or s e r i e s  in a n y  p l a n  f o r  an o r g a n i c  c h a n g e  in a 

d i f f e r e n t  m a n n e r .  A m a j o r  q u e s t i o n  m u c h  l i t i g a t e d  in the

l a s t  d e c a d e  is w h e t h e r  o r g a n i c  c h a n g e s  m a y  be u s e d  to e l i m i ­

n a t e  c e r t a i n  s h a r e h o l d e r s  b y  f o r c i n g  t h e m  to a c c e p t  c a s h  or 

no n  v o t i n g  s t o c k  f o r  t h e i r  s h a r e s  w h i l e  o t h e r  h o l d e r s  of 

i d e n t i c a l  s t o c k  r e c e i v e  v o t i n g  s h a r e s  in the s u r v i v i n g  c o r ­

p o r a t i o n .  A C C  S e c t i o n  . 5 4 2  r e s o l v e s  t h i s  i s s u e  f o r  A l a s k a  in 

a m a n n e r  t h a t  c o m p o r t s  w i t h  D e l a w a r e  and C a l i f o r n i a  d e c i s i o n ­

al law. T h e  f i d u c i a r y  d u t i e s  of m a j o r i t y  or c o n t r o l l i n g  
s h a r e h o l d e r s  are r e c o g n i z e d  in S e c t i o n  . 5 4 2 ( a ) .  S e c t i o n  

5 4 2 ( b )  r e c o g n i z e s  t h a t  d i s p a r a t e  t r e a t m e n t  m a y  be n e c e s s a r y  

to p r e s e r v e  a S u b c h a p t e r  S e l e c t i o n  u n d e r  the I n t e r n a l  R e v e ­

nu e  C o d e .  D i s p a r a t e  t r e a t m e n t  m a y  a l s o  be n e c e s s a r y  for

o t h e r  s o u n d  b u s i n e s s  r e a s o n s ,  b u t  the p r o p o n e n t s  of the p l a n  

h a v e  the b u r d e n  to p r o v e  it is c o n s i s t e n t  w i t h  f i d u c i a r y  
d u t i e s  o w e d  to all the s h a r e h o l d e r s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  o f f i c i a l
c o m m e n t  to the R M B C A  ( 1 1 - 4 ,  5) m a k e s  it c l e a r  t h a t  the f r a m ­

e r s  of t h a t  s t a t u t e  d i d  n o t  r e s o l v e  t h i s  b a s i c  q u e s t i o n .  A n y
s t a t e  w h i c h  c h o o s e s  to f o l l o w  t h i s  r e c o m m e n d a t i o n  w i l l  c o n ­
d e m n  to t o t a l l y  u n s t r u c t u r e d  l i t i g a t i o n  all p a r t i c i p a n t s  in 

a n y  o r g a n i c  c h a n g e  w h i c h  is c h a l l e n g e d  for its d i s c r i m i n a t o r y  

t r e a t m e n t  of s h a r e h o l d e r s .  U n d e r  A C C  S e c t i o n  . 5 4 2  the p r e ­
s u m p t i o n  is a g a i n s t  d i s c r i m i n a t o r y  t r e a t m e n t  u n l e s s  it c a n  be 

j u s t i f i e d  on the p r e d i c a t e  of s o m e  c o r p o r a t e  b u s i n e s s  r e a s o n ,  

as o p p o s e d  to the p e r s o n a l  g o a l s  of d o m i n a n t  s h a r e h o 1 d e r s .

S e c t i o n  .5 4 4  N O T I C E  T O  A N D  A P P R O V A L  BY S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 5 4 4  is a m o d i f i e d  v e r s i o n  of n e w  S e c ­

t i o n  73 of the M B C A ,  and h a s  b e e n  e x t e n d e d  to t r e a t  s h a r e  e x ­
c h a n g e  in a m a n n e r  i d e n t i c a l  to m e r g e r  or c o n s o l  i a a t i o n .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  m a n d a t e s  the s t e p s  n e c e s ­

s a r y  to s e e k  the a p p r o v a l  of s h a r e h o l d e r s  of e a c h  c o r p o r a t i o n  

p a r t i c i p a t i n g  in a m e r g e r ,  c o n s o l i d a t i o n ,  or s h a r e  e x c h a n g e .  

W r i t t e n  n o t i c e  s t a t i n g  t h a t  o n e  of the p u r p o s e s  of tne m e e t ­
ing  is to c o n s i d e r  the p r o p o s e d  o r g a n i c  c h a n g e ,  a c o p y  of the 

p l a n  f o r  s u c h  c h a n g e ,  and t h e  t e x t  of the A C C  p r o v i s i o n s  on 
t h e  r i g h t s  of d i s s e n t i n g  s h a r e h o l d e r s  m u s t  be g i v e n  to e a c h  
s h a r e h o l d e r  i r r e s p e c t i v e  of v o t i n g  r i g h t s .
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C O M P A R I S O N  W I T H  T H E  . > A L  O R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 1 . 0 3  f o l l o w s  A C C  S e c t i o n  . 5 4 4  in r e q u i r i n g  n o t i c e  to s h a r e ­

h o l d e r s  w h i c h  s p e c i f i e s  t h a t  an o r g a n i c  c h a n g e  is to be p r o ­

p o s e d  b y  t h e  b o a r d  a n d  a c c o m p a n i e d  b y  a s u m m a r y  of t h e  p l a n .  

T h i s  n o t i c e  is s t a t u t o r i l y  d e f i c i e n t  u n l e s s  it a l s o  i n c l u d e s  

n o t i c e  of d i s s e n t e r ' s  r i g h t s .  H o w e v e r ,  u n l i k e  A C C  S e c t i o n  

. 5 4 4  w h i c h  e x p r e s s  t h i s  i m p o r t a n t  o b l i g a t i o n  in t h e  p r o v i s i o n  

e n t i t l e d  " n o t i c e  to a n d  a p p r o v a l  b y  s h a r e h o l d e r s " , t n e  R M B C A  

c o m m a n d  t h a t  t h e r e  be n o t i c e  of di' c e n t e r ' s  r i g h t s  is f o u n a  

in S e c t i o n  1 3 . 2 0 ( a ) .

S e c t i o n  . 5 4 6  M A N N E R  OF A P P R O V A L  BY S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 5 4 6  is p r e m i s e d  u p o n  n e w  S e c t i o n  73 of

t h e  M B C A ,  w i t h  a m o d i f i c a t i o n  to r e t a i n  t h e  t w o - t h i r d s  v o t i n g  

r e q u i r e m e n t  f o u n d  in A S  1 0 . 0 5 . 3 9 0 .  T h e  o n l y  c h a n g e  w o r k e d  by 

S e c t i o n  . 5 4 6  p e r t a i n s  to t h e  i n c l u s i o n  of s h a r e  e x c h a n g e s .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 5 4 6  e n f r a n c h i s e s  all

s h a r e s  of e v e r y  c l a s s  or s e r i e s  of e a c h  c o n s t i t u e n t  c o r p o r a ­

t i o n  to an o r g a n i c  c h a n g e .  T h e  p l a n  p r e p a r e d  by the b o a r d  

a n d  n o t i c e d  to the s h a r e h o l d e r s  is " a p p r o v e d "  u p o n  r e c e i v i n g  

t h e  a f f i r m a t i v e  v o t e  of an a b s o l u t e  t w o - t h i r d s  m a j o r i t y  of 

all o u t s t a n d i n g  s h a r e s .  If t h e  a r t i c l e s  of a n y  of t h e  p a r ­

t i c i p a t i n g  c o r p o r a t i o n s  p r o v i d e  f o r  c l a s s  v o t i n g  on p l a n s  f o r  

o r g a n i c  c h a n g e ,  t h e n  in a d d i t i o n  to t h e  t w o - t h i r d s  v o t i n g  re - 

q u i r e m e n t  f o r  a p p r o v a l  b y  t h e  o u t s t a n d i n g  s h a r e s ,  t h e r e  is 

a l s o  a t w o - t h i r d s  a f f i r m a t i v e  v o t e  r e q u i r e m e n t  f o r  t h a t  
c l a s s .  If t h e  a r t i c l e s  d o  n o t  p r o v i d e  f o r  c l a s s  v o t i n g ,  b u t  

t h e  p l a n  f o r  o r g a n i c  c h a n g e  c o n t a i n s  p r o v i s i o n s  w h i c h ,  h a d  

t h e y  b e e n  p r o p o s e d  as a m e n d m e n t s  to t h e  a r t i c l e s ,  w o u l d  h a v e  

r e q u i r e d  t h e  a f f i r m a t i v e  v o t e  of a c l a s s ,  t h e n  c l a s s  v o t i n g  

i s r e q u i r e d u n d e r S e c t i o n . 5 4 6 .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 1 . 0 3  d i f f e r s  r a d i c a l l y  f r o m  b o t h  e x i s t i n g  and p r o p o s e d  

A l a s k a  la w .  U n l e s s  a g r e a t e r  n u m b e r  is r e q u i r e d  b y  t h e  a r ­

t i c l e s ,  a p l a n  of m e r g e r  or s h a r e  e x c h a n g e  is a p p r o v e d  b y  the 

h o l d e r s  of a s i m p l e  m a j o r i t y  of t h e  s h a r e s .  R M B C A  S e c t i o n

1 1 . 0 3  d o e s  n o t  e n f r a n c h i s e  all s h a r e s  r e g a r d l e s s  of t h e
p r e s e n c e  or a b s e n c e  of v o t i n g  r i g h t s  u n d e r  t h e  a r t i c l e s .  It 

d o e s  r e c o g n i z e  c l a s s  v o t i n g  in a m a n n e r  n o t  u n l i k e  A C C  S e c ­
t i o n  . 5 7 6 .  In a d e p a r t u r e  f r o m  the 1 9 7 7  p o s i t i o n  of the

M o d e l  A c t  ( S e c t i o n  73) a n d  t h e  l a w s  of t h o s e  s t a t e s  w h i c h

c u r r e n t l y  a c c o r d  w i t h  t h a t  s e c t i o n ,  the r e c o m m e n d e d  c o n t e n t  

of R M B C A  S e c t i o n  1 1 . 0 3 ( g )  w o u l d  c r e a t e  c e r t a i n  c i r c u m s t a n c e s  
in w h i c h  m e r g e r s  a n d  s h a r e  e x c h a n g e s  c a n  be e f f e c t e d  w i t h o u t  

s h a r e h o l d e r  a p p r o v a l .  As e x p l a i n e d  in t h e  o f f i c i a l  c o m m e n t  

( 1 1 - 1 5 ) ,  " s h a r e h o l d e r s '  v o t e s  s h o u l d  be r e q u i r e d  o n l y  if the

t r a n s a c t i o n  f u n d a m e n t a l l y  a l t e r s  the c h a r a c t e r  of t h e  e n t e r ­

p r i s e  or s u b s t a n t i a l l y  r e d u c e s  t h e  s h a r e h o l d e r s '  p a r t i c i p a ­
t i o n  in v o t i n g  or p r o f i t  d i s t r i b u t i o n . "  U n f o r t u n a t e l y ,  R M 3 C A  

S e c t i o n  1 1 . 0 3 ( g )  p a y s ' n o  a t t e n t i o n  at all to t h e  b a s i c  e c o ­

n o m i c  p u r s u i t  of the c o r p o r a t e  e n t i t y  b e f o r e  and a f t e r  the
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o r g a n i c  c h a n g e .  So l o n g  as the n u m b e r  of o u t s t a n d i n g  s h a r e s  

is n o t  c h a n g e d  p l u s  or m i n u s  2 0 % ,  s h a r e h o l d e r s  w h o  h a d  i n ­
v e s t e d  in a c o r p o r a t i o n  h i s t o r i c a l l y  t i e d  to the f i s h i n g  i n ­

d u s t r y  c o u l d  f i n d  t h e m s e l v e s  t i e d  to the f a t e  and f o r t u n e  of 

a h u l l a  h o o p  c o n c e r n .  T h e y  w o u l d  n e v e r  h a v e  b e e n  c o n s u l t e d ,  

t h e i r  a p p r o v a l  w o u l d  n o t  h a v e  b e e n  r e q u i r e d ,  and t h e y  w o u l d  

h a v e  no d i s s e n t e r ' s  r i g h t s !

S e c t i o n  . 5 4 8  A B A N D O N M E N T  OF P L A N  OF M E R G E R ,  C O N S O L I D A T I O N ,  OR 

E X C H A N G E

O R I G I N :  ACC S e c t i o n  . 5 4 8  is t a k e n  f r o m  M B C A  S e c t i o n  73, and

r e f l e c t s  w i t h o u t  c h a n g e  the c o n t e n t  of AS 1 0 . C 5 . 3 9 3 ,  s a v e  f o r  
t h e  i n c l u s i o n  of s h a r e  e x c h a n g e .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  p r o v i d e s  t h a t ,  n o t w i t h ­

s t a n d i n g  a p p r o v a l  by the s h a r e h o  1 d e r s , the p l a n  m a y  fail 

w i t h o u t  f u r t h e r  a c t i o n  if a n y  c o n d i t i o n  p r e c e d e n t  or c o n c u r ­

r e n t  is not s a t i s f i e d ,  or if a n y  c o n d i t i o n  s u b s e q u e n t  is 
t r i g g e r e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 1 . 0 3 ( i )  a c c o r d s  w i t h  A C C  S e c t i o n  .548.

S e c t i o n  . 5 5 0  A R T I C L E S  OF M E R G E R ,  C O N S O L I D A T I O N ,  OR E X C H A N G E

S e c t i o n  . 5 5 2  F I L I N G  OF A R T I C L E S  OF M E R G E R ,  C O N S O L I D A T I O N ,  OR E X ­
C H A N G E

O R I G I N :  ACC S e c t i o n s  . 5 5 0  and .5 5 2  are p r e d i c a t e d  u p o n  n e w
S e c t i o n  74 of the M B C A .  S e c t i o n  .5 5 0  c h a n g e s  AS 1 0 . 0 5 . 3 9 5  b y  

t h e  i n c l u s i o n  of s h a r e  e x c h a n g e s .  S e c t i o n  .552 t e c h n i c a l l y  

r e s t a t e s  AS 1 0 . 0 5 . 4 0 2  to r e f l e c t  the u n i f o r m  p r o c e s s i n g  p r o ­

c e d u r e s  f o u n d  in A C C  S e c t i o n  910.

S U M M A R Y  OF C O V E R A G E :  T h e s e  s e c t i o n s  e s t a b l i s h  the f o r m a l  r e ­

q u i r e m e n t s  n e c e s s a r y  to r e f l e c t  the c o m b i n a t i o n .  S e c t i o n  

. 5 5 0  p r o v i d e s  t h a t  e a c h  c o n s t i t u e n t  c o r p o r a t i o n  m u s t  e x e c u t e  

a set of r e c o m b i n a t i o n  a r t i c l e s ,  i n c l u d i n g  the m e c h a n i c s  of 
t h e  s h a r e h o l d e r  v o t e .  S e c t i o n  . 5 5 2  d i r e c t s  t h a t  a d u p l i c a t e  

c o p y  of the r e c o m b i n a t e  a r t i c l e s  be d e l i v e r e d  to the c o m m i s ­
s i o n e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 1 . 0 5  is f u n c t i o n a l l y  i d e n t i c a l  i d e n t i c a l  to A C C  S e c t i o n  .552

S e c t i o n  . 5 5 4  M E R G E R  OF S U B S I D I A R Y  C O R P O R A T I O N

S e c t i o n  . 5 5 6  P R O C E D U R E  F O R  M E R G E R  OF S U B S I D I A R Y  C O R P O R A T I O N

S e c t i o n  . 5 5 8  F I L I N G  OF A R T I C L E S  OF M E R G E R  OF S U B S I D I A R Y  C O R P O R A ­

T I O N

65



O R I G I N :  A C C  S e c t i o n  . 5 5 4  is t a k e n  f r o m  M B C A  S e c t i o n  7 5 ,  and

h a s  no p r e c e d e n t  in A l a s k a  la w .

A C C  S e c t i o n  . 5 5 6  is t a k e n  f r o m  M B C A  S e c t i o n  7 5 ,  w i t h  a 

m o d i f i c a t i o n  to c r e a t e  a p r e s u m p t i o n  a g a i n s t  d i s p a r a t e  t r e a t ­
m e n t  of the s h a r e s .

A C C  S e c t i o n  . 5 5 3  is t a k e n  f r o m  M 3 C A  S e c t i o n  7 5 .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  a u t h o r i z e s  a m e r g e r  b e ­

t w e e n  a p a r e n t  a n d  a s u b s i d i a r y  w h e n e v e r  at l e a s t  9 0  p e r c e n t  

of all o u t s t a n d i n g  s h a r e s  of e a c h  and e v e r y  c l a s s  a r e  o w n e d  
b y  t h e  p a r e n t  c o r p o r a t i o n .

A C C  S e c t i o n  . 5 5 6  p l a c e s  t h e  p o w e r  to p r o p o s e  and i m p l e ­

m e n t  a m e r g e r  of t h e  s u b s i d i a r y  in t n e  b o a r d  of t h e  p a r e n t .  

No s h a r e h o l d e r  a p p r o v a l  is r e q u i r e d .  D i s p a r a t e  t r e a t m e n t  of 

s h a r e s  m u s t  p a s s  m u s t e r  u n d e r  A C C  S e c t i o n  .542.

A C C  S e c t i o n  . 5 5 8  c o n t i n u e s  the u n i f o r m  f i l i n g  p r o c e ­

d u r e s  e s t a b l i s h e d  in A C C  S e c t i o n  . 9 1 0 .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 1 . 0 4  is f u n c t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n s  . 5 5 4 ,  5 5 6  and 

. 5 5 3  in the t r e a t m e n t  of " s h o r t  f o r m  m e r g e r s "  b e t w e e n  a 

p a r e n t  and a 9 0 %  o w n e d  s u b s i d i a r y .  It d o e s  n o t ,  h o w e v e r ,  

c o n t a i n  t h e  A C C  S e c t i o n  . 5 5 6 ( a ) ( 2 ) ' s  l a n g u a g e  c r e a t i n g  the 

p r e s u m p t i o n  of n o n - d i s c r i i n i n a t o r y  t r e a t m e n t  of all s h a r e s  of 
the s u b s i d i a r y .

S e c t i o n  . 5 6 0  E F F E C T  O F  M E R G E R ,  C O N S O L I D A T I O N ,  OR E X C H A N G E

O R I G I N :  A C C  S e c t i o n  . 5 6 0  is p r e d i c a t e d  u o o n  r e v i s e d  M B C A

S e c t i o n  76. The p r o v i s i o n  f o r  an o p t i o n a l  d e l a y e d  e f f e c t i v e  

d a t e ,  the i n c l u s i o n  o f  s h a r e  e x c h a n g e s ,  and t h e  e l i m i n a t i o n  

of n e t  s u r p l u s  r e f l e c t  t h e  c h a n g e s  m a d e  to AS 1 0 . 0 5 . 4 0 5 .

S U M M A R Y  O F  C O V E R A G E ;  A C C  S e c t i o n  . 5 6 0  g o v e r n s  t h e  d a t e ,  c i r ­

c u m s t a n c e s  w h e n  an o r g a n i c  c h a n g e  b e c o m e s  e f f e c t i v e .  It is a 
s u f f i c i e n t  a u t h o r i t y  f o r  t h e  s u c c e s s i o n  by the s u r v i v i n g  or 

r e s u l t i n g  c o r p o r a t i o n  to all of t h e  r i g h t s  and l i a b i l i t i e s  of 

t h e  c o n s t i t u e n t  c o r p o r a t i o n s .  T o  the e x t e n t  t h a t  t h e  r e c o m ­

b i n a t i o n  a r t i c l e s  p u r p o r t  to a m e n d  t h e  a r t i c l e s  of i n c o r p o r a ­
t i o n ,  s u c h  c h a n g e  is g i v e n  e f f e c t .  F i n a l l y ,  A C C  S e c t i o n  

. 5 6 0 ( c )  d e t e r m i n e s  t h e  f a t e  of all s h a r e s  of the c o n s t i t u e n t  

c o r p o r a t i o n s  w h i c h  a r e  to be c o n v e r t e d  or e x c h a n g e d .  T h e  

o w n e r s h i p  c l a i m s  a n d  i n t e r e s t s  of s h a r e h o l d e r s  in t h e  c o n ­

s t i t u e n t  c o r p o r a t i o n s  a r e  d e f i n e d  s u b j e c t  to a n y  r i g h t s  w h i c h  

m a y  be  a s s e r t e d  b_> a d i s s e n t i n g  s h a r e h o l d e r  u n d e r  A C C  S e c t i o n  
. 5 7 4  .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 1 . 0 6  is f u n c t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n  . 5 6 0  e x c e o t  

f o r  its f a i l u r e  to s p e l l  o u t  t h e  c o n s e q u e n c e s  of a c o n s o l i d a ­
ti o n  in w h i c h  c o n s t i t u e n t  c o r p o r a t i o n s  A and B e m e r g e  as 
r e s u l t i n g  c o r p o r a t i o n  C.
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S e c t i o n  . 5 6 2  M E R G E R ,  C O N S O L I D A T I O N ,  OR E X C H A N G E  O F  S H A R E S  B E ­

T W E E N  D O M E S T I C  A N D  F O R E I G N  C O R P O R A T I O N S

O R I G I N :  ACC S e c t i o n  . 5 6 2  is p r e d i c a t e d  upon n e w  S e c t i o n  77

of che M B C A ,  and r e p l a c e s  AS 1 0 . 0 5 . 4 0 3 ,  .411, a n d  .4 i 4 . The 

i n c l u s i o n  of s h a r e  e x c h a n g e  is u n p r e c e d e n t e d .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 5 6 2  r e m o v e s  p o  te.~ t i a 1 c o n ­

f l i c t s  of laws w h e n  d o m e s t i c  and f o r e i g n  c o r p o r a t i o n s  u n d e r g o  

o r g a n i c  c h a n g e .  T h i s  s e c t i o n  p r o v i d e s  that if t h e  s u r v i v i n g  

or r e s u l t i n g  c o r p o r a t i o n  is f o r e i g n ,  it m u s t  as a c o n d i t i o n  

of m e r g i n g  wi t h  a d o m e s t i c  c o r p o r a t i o n  a g r e e  to s e r v i c e  of 
p r o c e s s  in A l a s k a ,  a n d  to p a y  p r o m p t l y  all d i s s e n t i n g  s h a r e ­
h o l d e r s .

C O M P A R I S O N  WI T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 1 . 0 7  is f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t i o n  . 5 6 2  e x c e p t  

t h a t  the s u b s t a n t i v e  l a w  r e f e r e n c e d  and m a d e  a p p l i c a b l e  to 
the s u r v i v i n g  f o r e i g n  c o r p o r a t i o n  d i f f e r s  as n o t e d  a b o v e .

S e c t i o n  . 5 6 4  R E O R G A N I Z A T I O N :  D I S C L O S U R E  OF A L I E N  A F F I L I A T E S

O R I G I N :  ACC S e c t i o n  . 5 6 4  r e f l e c t s  the c o n t e n t  of AS

1 0 . 0 5 . 2 5 0 ,  as a m e n d e d  in 1 9 8 0 .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  r e q u i r e s  the d i s c l o s u r e  of

a l i e n  a f f i l i a t e s  a n d  the p e r c e n t a g e  of t h e i r  o u t s t a n d i n g  
s h a r e s  in any c o r p o r a t i o n  o r g a n i z e d  u n d e r  this C h a p t e r .

C O M P A R I S O N  W I T H  T H E  r I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  is

i n d i f f e r e n t  to the s t a t u s  of a l i e n  a f f i l i a t e s .

S e c t i o n  . 5 6 6  SALE OF A S S E T S  IN R E G U L A R  C O U R S E  OF B U S I N E S S ;

M O R T G A G E  O R  P L E D G E  OF A S S E T S

O R I G I N :  ACC S e c t i o n  .5 6 6  is p r e d i c a t e d  on the 1 9 6 2  v e r s i o n

of S e c t i o n  78 of t h e  M B C A ,  and m o d i f i e s  the c o n t e n t  of -AS 
1 0 . 0 5 . 4 3 5 .

S U M M A R Y  OF C O V E R A G E :  T h e  p r o p o s e d  A l a s k a  C o r p o r a t i o n s  C o d e

d i s t i n g u i s h e s  b e t w e e n  a s a l e  of a s s e t s  in the n o r m a l  c o u r s e  
of b u s i n e s s  (su c h  as a s a l e  of all i n v e n t o r y )  a n d  a s a l e  of 

all or s u b s t a n t i a l l y  all a s s e t s  n o t  in the r e g u l a r  c o u r s e  of 

b u s i n e s s .  S h a r e h o l d e r  a p p r o v a l  is n e c e s s a r y  f o r  t h e  l a t t e r  

on t h e  t h e o r y  t h a t ,  l i k e  a m e r g e r  or s h a r e  e x c h a n g e ,  it r e p ­
r e s e n t s  a n o t h e r  f u n d a m e n t a l  c h a n g e .

A C C  S e c t i o n  . 5 6 6  is c o n c e r n e d  w i t h  the s a l e ,  l e a s e ,  e x ­
c h a n g e ,  or o t h e r  d i s p o s i t i o n  of all or s u b s t a n t i a l l y  all of 

the p r o p e r t y  and a s s e t s  of the c o r p o r a t i o n  in the u s u a l  and 

r e g u l a r  c o u r s e  of i t s  b u s i n e s s .  T h e  p o w e r  to e f f e c t u a t e  su c h  
a t r a n s a c t i o n  r e s i d e s  w i t h  the b o a r d ;  it do e s  n o t  r e q u i r e  
s h a r e h o l d e r  a p p r o v a l .  A m o r t g a g e  or p l e d g e  of t h e s e  a s s e t ,
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m a y  be m a d e  u n d e r  s i m i l a r  a u t h o r i t y  i r r e s p e c t i v e  of w h e t h e r  

or n o t  it is in t h e  r e g u l a r  c o u r s e  of b u s i n e s s .  T h i s  l a s t  

p r o v i s i o n  ,,‘o u l d  c h a n g e  e x i s t i n g  A l a s k a  l a w  w h i c h  r e q u i r e d  

s h a r e h o l d e r  a p p r o v a l  of s u c h  m o r t g a g e s  or p l e d g e s  of c o r ­
p o r a t e  p r o p e r t y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 2 . 0 1  is f u n c t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n  . 5 5 6  a n d  w o u l d  
a l s o  c h a n g e  e x i s t i n g  A l a s k a  l a w  by n o t  r e q u i r i n g  s h a r e h o l d e r  

a p p r o v a l  f o r  a n y  p l e d g e  or m o r t g a g e  of c o r p o r a t e  a s s e t s .

S e c t i o n  . 5 6 8  S A L E  OF A S S E T S  N O T  IN 'i'cGULAR C O U R S E  O F  B U S I N E S S

S e c t i o n  . 5 7 0  A P P R O V A L  O F  T R A N S A C T I O N  B Y  S H A R E H O L D E R S

S e c t i o n  . 5 7 2  A B A N D O N M E N T  O F  T R A N S A C T I O N  BY B O A R D

O R I G I N :  A C C  S e c t i o n  . 5 6 8  is p r e d i c a t e d  u p o n  M B C A  S e c t i o n  79.

A S  1 0 . 0 5 . 4 3 8  is m o d i f i e d  to e l i m i n a t e  a m o r t g a g e  or p l e d g e  of 

all or s u b s t a n t i a l l y  all a s s e t s  ( n o w  c o v e r e d  u n d e r  S e c t i o n  

. 5 6 6 ) .  T h i s  s e c t i o n  d i f f e r s  f r o m  t h e  M o d e l  A c t  by r e q u i r i n g  

s h a r e h o l d e r  n o t i c e  a l s o  to i n c l u d e  a c o p y  of t h e  A C C  S e c t i o n s  
on t h e  r i g h t s  of d i s s e n t i n g  s h a r e h o l d e r s .

A C C  S e c t i o n  . 5 7 0 ( a )  is p r e d i c a t e d  u p o n  M B C A  S e c t i o n  

7 9 ( c ) ,  and p r e s e r v e s  t h e  t w o - t h i r d s  v o t i n g  r e q u i r e m e n t  of AS 
1 0 . 0 5 . 4 4 1 .  S e c t i o n  . 5 7 0 ( b )  is n e w .

A C C  S e c t i o n  . 5 7 2  is p r e d i c a t e d  u p o n  M B C A  S e c t i o n  7 9 ( d ) ,  

a n d  r e f l e c t s  w i t h o u t  c h a n g e  AS 1 0 . 0 5 . 4 4 4 .

S U M M A R Y  *F C O V E R A G E :  A C C  S e c t i o n  . 5 6 8  t r e a t s  t h e  s a l e ,

a s e , e x c h a n g e ,  or o t h e r  d i s p o s i t i o n  of all or s u b s t a n t i a l l y  

all of t h e  a s s e t s  of a c o r p o r a t i o n  as the e q u i v a l e n t  of an

o r g a n i c  c h a n g e  if n o t  m a d e  in t h e  u s u a l  c o u r s e  o f  b u s i n e s s .

W h e n  n o t  in the r e g u l a r  c o u r s e  of b u s i n e s s ,  w r i t t e n  n o t i c e  of

t h e  p r o p o s e d  d i s p o s i t i o n  of a s s e t s  a n d  a c o p y  of the A C C  

p r o v i s i o n s  on d i s s e n t e r s '  r i g h t s  m u s t  be g i v e n  to all s h a r e ­
h o l d e r s  r e g a r d l e s s  o f  v o t i n g  r i g h t s

T h e  p r o p o s a l  f o r  t h e  s a l e  of all or s u b s t a n t i a l l y  all 

of t h e  a s s e t s  is a p p r o v e d  b y  t h e  a f f i r m a t i v e  v o t e  of t w o -
t h i r d s  of all o u t s t a n d i n g  s h a r e s ,  w i t h  all s h a r e s  b e i n g  

e n f r a n c h i s e d  r e g a r d l e s s  of r e s t r i c t i o n s  or l i m i t a t i o n s  in the 

a r t i c l e s .  C l a s s  v o t i n g  is r e c o g n i z e d .  S e c t i o n  . 5 7 2 ( b )  r e ­

q u i r e s  the e x t r a o r d i n a r y  a b s o l u t e  90 p e r c e n t  a p p r o v a l  by o u t ­

s t a n d i n g  s h a r e s  ( w i t h  all s h a r e s  f r a n c h i s e d )  w h e n  the b u y e r  

is in c o n t r o l  of or u n d e r  t h e  c o n t r o l  of the s e l l e r .

T h i s  s e c t i o n  p e r m i t s  t h e  b o a r d ,  in its d i s c r e t i o n ,  to 

a b a n d o n  a s e c t i o n  . 5 6 8  t r a n s a c t i o n  n o t w i t h s t a n d i n g  its a o -

p r o v a l  b y  t h e  s h a r e  h o  1 d e r s  .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M 8 C A  S e c t i o n

1 2 . 0 2  a c c o r d s  w i t h  A C C  S e c t i o n s  . 5 6 8  -- . 5 7 2  in t r e a t i n g  tne 
s a l e ,  l e a s e  or e x c h a n g e  of all or s u b s t a n t i a l l y  all c o r p o r a t e  

p r o p e r t y  o t h e r  t h a n  in the u s u a l  and r e g u l a r  c o u r s e  of b u s i ­

n e s s  as an o r g a n i c  c h a n g e .  T h e  p r o p o s a l  m u s t  o r i g i n a t e  w i t h
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t h e  b o a r d  and c a n n o t  be e f f e c t u a t e d  w i t h o u t  s h a r e h o l d e r  a p ­

p r o v a l .  U n l i k e  e x i s t i n g  and p r o p o s e d  A l a s k a  law, the R M B C A  

r e q u i r e s  o n l y  m a j o r i t y  a p p r o v a l .  T h e  o f f i c i a l  c o m m e n t  m a k e s  

it c l e a r  t h a t  c l a s s  v o t i n g  c a n  be h a d  in a p p r o p r i a t e  c i r ­

c u m s t a n c e s  e v e n  t h o u g h  the s e c t i o n  is s i 1 e n f on the q u e s t i o n .

T h e  o f f i c i a l  c o m m e n t  a l s o  w a r n s  of t h e  e x i s t e n c e  of d i s ­

s e n t e r ' s  r i g h t s ,  a t o p i c  u p o n  w h i c h  R M B C A  S e c t i o n  1 2 . 0 2  is 

a l s o  s i l e n t .  B y  c o n t r a s t , t h e  A C C  g a t h e r s  all of t h e s e  i m p o r ­

t a n t  p r o v i s i o n s  i n t o  the t h r e e  r e l a t e d  s e c t i o n s  r a t h e r  t h a n  

s c a t t e r i n g  t h e m  a c r o s s  a l e n g t h y  c o d e .

S e c t i o n  . 5 7 4  R I G H T  OF S H A R E H O L D E R S  T O  D I S S E N T

O R I G I N :  A C C  S e c t i o n  .5 7 4  is p r e d i c a t e d  u p o n  M B C A  s e c t i o n  30,

w i t h  a l t e r a t i o n s  to a l l o w  d i s s e n t e r s '  r i g h t s  f o r  s h a r e h o l d e r s  

in c o r p o r a t i o n s  p a r t y  to a s h a r e  e x c h a n g e .  T h i s  s e c t i o n  c o n ­

s o l i d a t e s  A S  1 0 . 0 5 . 4 1 7  t h r o u g h  . 4 3 2  and AS 1 0 . 0 5 . 4 4 7 .  t h r o u g h  
. 462.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 5 7 4  p r o v i d e s  t h a t  a s h a r e ­

h o l d e r  w h o  h a s  d i s s e n t e d  f r o m  an o r g a n i c  c h a n g e  has a r i g h t

to h a v e  the c o r p o r a t i o n  p u r c h a s e  her s h a r e s  at " f a i r  v a l u a ­

t i o n . "  S e c t i o n  . 5 7 4 ( b )  c h a n g e s  A l a s k a  law by r e c o g n i z i n g

t h a t  a s h a r e h o l d e r  n e e d  not d i s s e n t  w i t h  r e s p e c t  to all of 

h e r  s h a r e s .  S e c t i o n  . 5 7 4 ( c )  c h a n g e s  A l a s k a  l a w  by d e n y i n g  

d i s s e n t e r s '  r i g h t s  in the c a s e  of a " s h o r t  f o r m "  m e r g e r  ( S e c ­

t i o n  . 5 5 6 ) .  T h e r e  is an a d d i t i o n a l  c h a n g e  by the p r e s u m p t i v e  

d e n i a l  of d i s s e n t e r s '  r i g h t s  f o r  h o l d e r s  of s h a r e s  t r a d e d  on 
a n a t i o n a l  s e c u r i t i e s  e x c h a n g e  on the r e c o r d  d a t e  f i x e d  for 

a s c e r t a i n i n g  t h e  s h a r e s  e n t i t l e d  to v o t e  on the o r g a n i c  
c h a n g e .

A C C  S e c t i o n s  . 5 7 6  t h r o u g h  .5 8 2  e s t a b l i s h  the c r i t e r i a  

f o r  p e r f e c t i n g  d i s s e n t e r ' s  r i g h t s ,  w i t h d r a w a l  of a d e m a n d ,  

n o t i c e ,  p a y m e n t  f o r  s h a r e s ,  a c t i o n  to d e t e r m i n e  v a l u e  of 

s h a r e s  u p o n  f a i l u r e  to a g r e e ,  and s t a t u s  of s h a r e s  r e a c q u i r e d  

by the c o r p o r a t i o n .  A s i d e  f r o m  the r i g h t  t' l i t i g a t e  the 

r e g u l a r i t y  of a n y  o r g a n i c  c h a n g e ,  or to c h a l l e n g e  a n y  d i s ­
p a r a t e  t r e a t m e n t  of s h a r e s  ( S e c t i o n  . 5 4 2 ) ,  the r i g h t  to c l a i m  

t h e  s t a t u s  of a d i s s e n t e r  is i n t e n d e d  to be the e x c l u . i v e  

r e m e d y  a v a i l a b l e  to s h a r e h o l d e r s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 3 . 0 2  p a r a l l e l s  A C C  S e c t i o n  . 5 7 4  in r e c o g n i z i n g  the r i g h t  of 
s h a r e h o l d e r s  to d i s s e n t  in the c a s e  of an o r g a n i c  c h a n g e ,  i n­

c l u d i n g  t h e  s a l e  of all or s u b s t a n t i a l l y  all of the c o r p o r a t e  

p r o p e r t y  o t h e r  t h a n  in the u s u a l  and r e g u l a r  c o u r s e  of b u s i ­
n e s s .  H o w e v e r ,  R M B C A  S e c t i o n  1 3 . 0 2 ( a ) ( 4 )  g o e s  b e y o n d  e x i s t ­

ing  or p r o p o s e d  A l a s k a  law, or the Dr i or c o n t e n t  of M B C A  Set- - 

t i o n  80, in c r e a t i n g  d i s s e n t e r ' s  r i g h t s  in the e v e n t  the c o r ­
p o r a t i o n  a m e n d s  its a r t i c l e s  to i m p a i r  the s h a r e h o l d e r ' s  

p r e e m p t i v e ,  r e d e m p t i o n ,  or v o t i n g  r i g h t s .  The f i n a l  d r a f t  of 
the R M B C A  h a s  a d d e d  y e t  a n o t h e r  c i r c u m s t a n c e  in w h i c h  d i s ­
s e n t e r ' s  r i g h t s  are r e c o g n i z e d .  It w o u l d  a l l o w  a s h a r e h o l d e r  
to d i s s e n t  to an a m e n d m e n t  w h i c h  w o u l d  r e d u c e  h e r  s h a r e s  to a
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f r a c t i o n  of a s h a r e  if t h e  f r a c t i o n a l  s h a r e  c c u l d  be a c q u i r e d  
f o r  c a s h  u n d e r  S e c t i o n  6 . 0 4 .

T h e  M o d e l  A c t  e x c e p t i o n ,  r e f l e c t e d  in A C C  S e c t i o n

. 5 7 4 ( d ) ,  w h i c h  d e n i e s  p r e e m p t i v e  r i g h t s  if t h e  s e c u r i t i e s

w e r e  r e a d i l y  m a r k e t a b l e  on a n a t i o n a l  e x c h a n g e  is n o t  c a r r i e d
o v e r  i n t o  R M B C A  S e c t i o n  1 3 . 0 2 .

S e c t i o n  . 5 7 6  R I G H T S  OF D I S S E N T I N G  S H A R E H O L D E R S :  P R O C E D U R E  TO

E N F O R C E  S H A R E H O L D E R ' S  R I G H T  T O  R E C E I V E  P A Y M E N T  F O R  S H A R E S ;
W I T H D R A W A L  OF D E M A N D

O R I G I N :  A C C  S e c t i o n  . 5 7 6  is p r e d i c a t e d  u p o n  S e c t i o n  6 2 3 ( a ) ,

(b ) ,  (c), (e), a n d  (f) of t h e  N Y B C L  as a m e n d e d  in 1 9 8 2 ,

T h e  p r o v i s i o n s  w h i c h  e x p l i c i t l y  d e t e r m i n e  t h e  i m p a c t  u p o n  the 

s t a t u s  of t h e  d i s s e n t i n g  s h a r e h o l d e r ,  t h e  r e s t o r a t i o n  of f u l l  

s h a r e h o l d e r  s t a t u s ,  a n d  t h e  o b l i g a t i o n  of t .<e c o r p o r a t i o n  to 

t e n d e r  w h a t  it d e t e r m i n e s  to be t h e  f a i r  v a l u e  of the 

d i s s e n t e r ' s  s h a r e s  a r e  n e w  to A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  A C C  se c .  C 7 6  c r e a t e s  t h e  m a c h i n e r y  f o r

p e r f e c t i n g  t h e  r i g h t s  of a d i s s e n t i n g  s h a r e h o l d e r  as w e l l  as 

t h e  c i r c u m s t a n c e s  in w h i c h  t h a t  s t a t u s  m a y  be t e r m i n a t e d  or 
wi t h d r a w n .

A p l a n  to e n g a g e  in an o r g a n i c  c h a n g e  m u s t  o r i g i n a t e  
w i t h  t h e  b o a r d  of d i r e c t o r s ,  w h i c h  is o b l i g a t e d  to g i v e  

w r i t t e n  n o t i c e  of t h e  p l a n  to s h a r e h o l d e r s  p r i o r  to the 

m e e t i n g  at w h i c h  s h a r e h o l d e r s  a r e  to v o t e  u p o n  the p l a n .  A 
s h a r e h o l d e r  e l e c t i n g  to e x e r c i s e  a r i g h t  to d i s s e n t  is 

o b l i g a t e d  to- f i l e  a w r i t t e n  o b j e c t i o n  to the p r o p o s e d  a c t i o n  

to w h i c h  t h e  s h a r e h o l d e r  d i s s e n t s  p r i o r  to t h e  s h a r e h o l d e r  

m e e t i n g  at w h i c h  t h e  v o t e  on the a c t i o n  is to be t a k e n .  T n e  

w r i t t e n  n o t i c e  is to i n c l u d e ,  in p a r t ,  a d e m a n d  f o r  p a y m e n t  

s h o u l d  t h e  p r o p o s e d  a c t i o n  be a p p r o v e d  by t h e  s h a r e h o l d e r s .

If t h e  p r o p o s e d  o r g a n i c  c h a n g e  is a p p ' o v e d ,  t h e  c o r p o r a t i o n  

is r e q u i r e d  to g i v e  w r i t t e n  n o t i c e  of t h e  a p p r o v a l  to 

d i s s e n t i n g  s h a r e h o l d e r s  a n d  to s h a r e h o l d e r s  f r o m  w h o m  w r i t t e n  
o b j e c t i o n  w a s  r o t  r e q u i r e d .  A s h a r e h o l d e r  w h o  v o t e s  in f a v o r  

of t h e  p r o p o s e d  c h a n q e  l o s e s  t h e  r i g h t  to d i s s e n t  
n o t w i t h s t a n d i n g  a n y  w r i t t e n  o b j e c t i o n .

U n d e r  t h e  A C C ,  t h e  c o r p o r a t i o n  is o b l i g a t e d  to t e n d e r  

w h a t  it d e e m s  to be t h e  f a i r  v a l u e  of d i s s e n t e r s '  s h a r e s  u p o n  
c o n s u m m a t i o n  of t h e  o r g a n i c  c h a n g e .  U p o n  s u c h  c o n s u m m a t i o n ,  
s h a r e h o l d e r s  w h o  h a v e  p e r f e c t e d  t h e i r  s t a t u s  as d i s s e n t i n g  

s h a r e h o l d e r s  c e a s e  to h a v e  a n y  r i g h t s  in t h e  c o r p o - a t i o n  

e x c e p t  to be p a i d  t h e  f a i r  v a l u e  of t h e i r  s h a r e s .  H o w e v e r ,  a 
s h a r e h o l d e r  m a y  e l e c t  to w i t h d r a w  the o b j e c t i o n  a n d  be 

r e s t o r e d  to f u l l  s t a t u s  as a s h a r e h o l d e r ,  i n c l u d i n g  }ny 

i n t e r v e n i n g  p r e e m p t i v e  r i g h t s ,  d i v i d e n d s ,  or d i s t r i b  i t i o n s  at 

a n y  t i m e  p r i o r  to a c c e p t a n c e  u n d e r  s e c .  5 7 8 ( f ) .

S e c .  5 7 6 ( f )  r e q u i r e s  t h e  d i s s e n t i n g  s h a r e h o l d e *  to 
s u b m i t  t h e  s h a r e  c e r t i f i c a t e s  f o r  w h i c h  o a y m e n  t is c l a i m e d  to 

the c o r p o r a t i o n ,  w h i c h  m u s t  t h e n  i m p r e s s  the c e r t i f i c a t e s  

w i t h  a l e g e n d  to t h e  e f f e c t  t h a t  t h e y  a r e  s u b j e c t  tn
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c o r p o r a t e  p u r c h a s e .  A s h a r e h o l d e r  w h o  f a i l s  to s u b m i t  s h a r e s  

w i t h i n  the s p e c i f i e d  t i m e  l i m i t s  c r e a t e s  an o p t i o n  in the 

c o r p o r a t i o n  to d e f e a t  the d i s s e n t e r ' s  r i g h t s  o t h e r w i s e  
c o n f e r r e d  by t h i s  c h a p t e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  ACC

p r o v i s i o n s  on d i s s e n t e r s '  r i g h t s  are s u b s t a n t i v e l y  s i m i l a r  

w i t h  t h o s e  of the R M 8 C A .  W h e r e  the A C C  d i f f e r s  f r o m  the 
R M B C A ,  it u s u a l l y  has f o l l o w e d  the N e w  Y o r k  A:.t or f o r m e r  

A l a s k a  p r o v i s i o n s  ( w h i c h  w e r e  b a s e d  on the M B C A ) .  T h e  R M B C A  

i t s e l f  " b a s i c a l l y  a d o p t s  the N e w  Y o r k  f o r m u l a  as to 
e x c l u s i v i t y  of the d i s s e n t e r s '  r e m e d y  ..." See R M B C A  

O f f i c i a l  C o m m e n t  to sec. 1 3 . 0 2 .

R M B C A  sec. 1 3 . 2 1  c o n t a i n s  t h e  r e q u i r e m e n t  t h a t  a 
s h a r e h o l d e r  o b j e c t i n g  to the p r o p o s e d  o r g a n i c  c h a n g e  s u b m i t  

w r i t t e n  n o t i c e  of his o b j e c t i o n  p r i o r  to the m e e t i n g  of 

s h a r e h o l d e r s  at w h i c h  the v o t e  on the p r o p o s a l  is t a k e n .  

F u r t h e r ,  t h i s  s e c t i o n  a l s o  r e q u i r e s  t h a t  a d i s s e n t i n g  

s h a r e h o l d e r  m u s t  n o t  v o t e  in f a v o r  of the a c t i o n .  R M B C A  sec.

1 3 . 2 2  r e q u i r e s  the c o r p o r a t i o n  to p r o v i d e  d i s s e n t e r s  w i t h  a 

w r i t t e n  n o t i c e  e x p l a i n i n g  w h a t  the d i s s e n t e r s  m u s t  do to 

p e r f e c t  t h e i r  s t a t u s .  U n l i k e  the A C C ,  the R M B C A  r e q u i r e s  the 

c o r p o r a t i o n  to i s s u e  a " d i s s e n t e r s 5 f o r m "  t h a t  e a c h  d i s s e n t e r  

m u s t  c o m p l e t e  and r e t u r n  u n d e r  s e c .  1 3 . 2 4  in o r d e r  to p e r f e c t  
the d e m a n d  f o r  p a y m e n t .

S e c t i o n  . 5 7 8  O F F E R  A N D  P A Y M E N T  TO D I S S E N T I N G  S H A R E H O L D E R S ;
C I R C U M S T A N C E S  W H E R E  P R O H I B I T E D

O R I G I N :  A C C  S e c t i o n  .5 7 8  is d r a w n  f r o m  S e c t i o n  6 2 3 ( g )  of the
N Y B C L  and S e c t i o n  1 3 . 2 5  of the R M B C A .  U n d e r  the N e w  York 

f o r m u l a t i o n ,  the c o r p o r a t i o n ' s  i n i t i a l  o b l i g a t i o n  w a s  to 

t e n d e r  o n l y  8 0 %  of w h a t  it d e e m e d  to be the f a i r  v a l u a t i o n  of 

the d i s s e n t e r s '  s h a r e s .  The A C C  a d o p t s  the R e v i s e d  M o d e l  
A c t ' s  r e q u i r e m e n t  f o r  a t e n d e r  of 1 0 0 %  of t h a t  a m o u n t ,  a 

r e q u i r e m e n t  n e w  to A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  U n d e r  t h i s  s e c t i o n ,  the c o r p o r a t i o n  is

o b l i g a t e d  to m a k e  a w r i t t e n  o f f e r  to p a y  e a c h  d i s s e n t e r  wh a t  

the c o r p o r a t i o n  e s t i m a t e s  to be the f a i r  v a l u e  of s u c h  

s h a r e s .  T h e  A C C  a d o p t s  the r a t i o n a l e  of the O f f i c i a l  C o m m e n t  

to R M B C A  sec. 1 3 . 2 5 :  " T h i s  o b l i g a t i o n  to m a k e  i m m e d i a t e
p a y m e n t  is b a s e d  on the v i e w  t h a t  s i n c e  the p e r s o n ' s  r i g h t s  

as a s h a r e h o l d e r  are d e f i n i t e l y  t e r m i n a t e d  w i t h  the 

c o m p l e t i o n  of the t r a n s a c t i o n ,  he s h o u l d  h a v e  i m m e d i  ate use 

of t h e  rroney to w h i c h  the c o r p o r a t i o n  a g r e e s  it has no 
f u r t h e r  c l a i m .  A d i f f e r e n c e  of o p i n i o n  o v e r  t h e  t o t a l  a m o u n t  

to be p a i d  s h o u l d  not d e l a y  p a y m e n t  of the a m o u n t  that is 
u n d i s p u t e d . "  T h e  t e n d e r  of a d v a n c e  p a y m e n t  of the 

c o r p o r a t i o n ' s  e s t i m a t e  of f a i r  v a l u e  m u s t  be a c c o m p a n i e d  by 

a d v i c e  t h a t  a c c e p t a n c e  of the a d v a n c e  p a y m e n t  d o e s  n o t  
c o n s c i t u t e  a w a i v e r  of the s h a r e h o l d e r ' s  r i g h t  to c o n t e s t  the 
f a i r  v a l u e .  H o w e v e r ,  a s h a r e h o l d e r  w h o  f a i l s  to m a k e  a
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w r i t t e n  o b j e c t i o n  w i t h i n  a s p e c i f i e d  t i m e  l i m i t  is 

c o n c l u s i v e l y  d e e m e d  to h a v e  a g r e e d  to t h e  c o r p o r a l i o n ' s f a i r  
v a l u a t i o n .

S e c t i o n  5 7 8 ( g )  p r o v i d e s  t h a t  if t h e  r. o r p o r a t  i o n ' s  t o t a l  

o b l i g a t i o n  to p a y  all d i s s e n t i n g  s h a r e h o l d e r s  w o u l d  r e s u l t  in 

v i o l a t i o n  of s t a t u t o r y  r e s t r a i n t s  u p o n  d i s t r i b u t i o n s  ( A C C  

s e c t i o n s  3 5 8 ,  3 6 0 ,  3 6 3 ,  3 6 5 ,  or 3 7 5 ) ,  t h e n  t h e  c o r p o r a t i o n  is 

f o r b i d d e n  to m a k e  a n y  p a y m e n t .  T h u s ,  the A C C  s u b o r d i n a t e s  

t h e  r i g h t s  of d i s s e n t i n g  s h a r e h o l d e r s  to c r e d i t o r s .  T h i s  

s e c t i o n  p r o c e e d s  to s p e l i  o u t  w h a t  t h e  c o r p o r a t i o n  m u s t  do to 

n o t i f y  s h a r e h o l d e r s  of its i n a b i l i t y  to p a y ,  e x p l a i n  to 

s h a r e h o l d e r s  t h e i r  o p t i o n s  ( e i t h e r  t. ■ w i t h d r a w  t h e i r  e l e c t i o n  

to d i s s e n t  or a f f i r m  t h e i r  e l e c t i o n  a n d  b e c o m e  c r e d i t o r s  of 

t h e  c o r p o r a t i o n ,  s u b o r d i n a t e d  in i n t e r e s t  to o t h e r  c o r p o r a t e  

c r e d i t o r s ) ,  and m a k e  p a y m e n t  to d i s s e n t e r s  at t h e  p o i n t  in 

t i m e  w h e r e  p a y m e n t  c a n  be m a d e  w i t h o u t  v i o l a t i o n  of 

r e s t r a i n t s  u p o n  d i s t r i b u t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  0^ T H E  R M B C A :  T h e  A C C  f o l l o w s
R M B C A  se c .  1 3 . 2 5  in c r e a t i n g  an oL l i g a t i o n  in t h e  c o r p o r a t i o n  

to p a y  1 0 0 %  of w h a t  t h e  c o r p o r a t i o n  e s t i m a t e s  to be t h e  f a i r  

v a l u a t i o n  of d i s s e n t e r s '  s h a r e s .  T h e  R M B C A ,  l i k e  e x i s t i n g  
A l a s k a  law, is s i l e n t  on the o b l i g a t i o n  of a c o r p o r a t i o n  

w h i c h  CwLild n e t  m a k e  p a y m e n t s  to d i s s e n t i n g  s h a r e h o  1 d e r s  

w i t h o u t  so d e b i l i t a t i n g  i t s  a s s e t s  as to b e c o m e  i r r e s p o n s i b l e  

to i t s  c r e d i t o r s .  T h u s ,  A C C  s e c .  5 7 8 ( g )  f o l l o w s  t h e  N e w  Y o r k  
A c t  in c l e a r l y  s u b o r d i n a t i n g  t h e  r i g h t s  of d i s s e n t i n g  

s h a r e h o l d e r s  to c o r p o r a t e  c r e d i t o r s .

S e c t i o n  . 5 8 0  A C T I O N  TO D E T E R M I N E  V A L U E  OF S H A R E S  U P O N  F A I L U R E  TO 

A C C E P T  C O R P O R A T E  O F F E R

O R I G I N :  A C C  s e c .  5 8 0  is d r a w n  f r o m  S e c t i o n  6 2 3  of the N Y B C L

as a m e n d e d ,  a n d  r e p l a c e s  f o r m e r  A S  1 0 . 0 5 . 4 2 6  and 4 5 6 .  T h e s e  

f o r m e r  p r o v i s i o n s  of A l a s k a  l a w  d i d  n o t  c o n t a i n  the 

p r o v i s i o n s  o e s i g n e d  to c o n s o l i d a t e  all d i s s e n t e r s  and t h e  
c o r p o r a t i o n  i n t o  o n e  f o r u m  w i t h  a s i n g l e  l i t i g a t i o n  

c o n c e r n i n g  " f a ’r v a l u e . "  F o r m e r  A S  10 . 0 5 . 4 5 6  a l s o  d i d  n o t  

c o n t a i n  p r e v i s i o n  on c o s t s  a n d  e x p e n s e s , ,  n o r  d i d  it d e a l  w i t h  
the i s s u e  of p a y m e n t s  to d i s s e n t e r s  in v i o l a t i o n  of 

r e s t r a i n t s  u p o n  d i s t r i b u t i o n s .

S U M M A R Y  OF C O V E R A G E :  If the c o r p o r a t i o n  f a i l s  to m a k e  the

o f f e r  r e q u i r e d  by s e c .  5 7 8 ( a ) ,  or if the s h a r e h o l d e r  r e j e c t s  

it w i t h i n  t h e  30 d a y  p e r i o d  s p e c i f i e d  in (f) of t h a t  s e c t i o n ,  

s e c .  5 3 0 ( a )  s e t s  the s t a g e  f o r  a s i n g l r  u d i c i a l  p r o c e e d i n g  

in w h i c h  t h e  f a i r  v a l u e  of the s h a r e s  11 be a s c e r t a i n e d  and 

all r e m a i n i n g  d i s s e n t i n g  - s h a r e h o l d e r s  w i l l  be b o u n d .  T h e  

i n i t i a l  o b l i g a t i o n  to c o m m e n c e  t h i s  j u d i c i a l  p r o c e e d i n g  is on 

t h e  c o r p o r a t i o n ;  s h o u l d  it r e f u s e  or ai 1 to i n i t i a t e  the 
p r o c e e d i n g ,  a n y  d i s s e n t i n g  s h a r e h o l d e r  m a y  t h e n  p r o c e e d  in 

t h e  n a m e  of the c o r p o r a t i o n .  All s h a r e o o l d e r s  w h o  h a v e  

r e j e c t e d  the c o r p o r a t e  o f f e r  a r e  m a d e  p a r t i e s  to the
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p r o c e e d i n g .  T h e  t a s k  of the c o u r t  is d e f i n e d  in sec. 5 8 0 ( c ) .  

U n d e r  sec. 5 8 0 ( d ) ,  the j u d g m e n t  of the c o u r t  s h a l l  i n c l u d e  

a l l o w a n c e  f o r  i n t e r e s t .  Sec. 5 8 0 ( e )  p r o v i d e s  f o r  the n o r m  

t h a t  e a c h  p a r t y  s h a l l  b e a r  its o w n  e x p e n s e s ,  b u t  t h a t  tne 

c o u r t  is e m p o w e r e d ,  u n d e r  p r e s c r i b e d  g u i d e l i n e s ,  to a p p o r t i o n  
and a s s e s s  a n y  or all of the c o s t s ,  e x p e n s e s ,  and f e e s  

a g a i n s t  e i t h e r  the s h a r e h o l d e r s  or the c o r p o r a t i o n .

F i n a l l y ,  sec. 5 8 0 ( g )  p r o v i d e s  t h a t  u n l e s s  p a y m e n t  
s h o u l d  v i o l a t e  the r e s t r a i n t s  u p o n  d i s t r i b u t i o n  m a d e  

a p p l i c a b l e  by se c .  5 7 8 ( g ) ,  the c o r p o r a t i o n  m u s t  p a y  

d i s s e n t i n g  s h a r e h o l d e r s  w i t h i n  60 d a y s  the f a i r  p r i c e  as 
d e t e r m i n e d  by the c o u r t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE R M B C A :  R M B C A  S e c t i o n

1 3 . 3 0  p a r a l l e l s  A C C  sec. 5 3 0 ( a ) - ( d ) .  U n d e r  the R M B C A ,  if the 

c o r p o r a t i o n  d o e s  n o t  f i l e  for a j u d i c i a l  d e t e r m i n a t i o n  of 

f a i r  v a l u e  w i t h i n  the t i m e  p r o s c r i b e d ,  it is a u t o m a t i c a l l y  

o b l i g a t e d  to p a y  the s h a r e h o l d e r  the a m o u n t  d e m a n d e d .  The 

s t r a t e g y  of the A C C  f o r  c o p i n g  w i t h  t h i s  e v e n t u a l i t y  is to 

g r a n t  to a n y  d i s s e n t i n g  s h a r e h o l d e r  the r i g h t  to c o m m e n c e  the 

j u d i c i a l  p r o c e e d i n g  and t h e n  b i n d  all s h a r e h o l d e r s  to th a t  

s i n g l e  d e t e r m i n a t i o n  by a s s e r t i o n  of q u a s i - i n - r e m  j u r i s d i c ­

t i o n  of the s u p e r i o r  c o u r t .

R M B C A  S e c t i o n  1 3 . 3 1  p a r a l l e l s  A C C  sec. 5 3 0 ( e )  p e r ­

m i t t i n g  the c o u r t  to a s s e s s  the c o s t s  a s s o c i a t e d  w i t h  the 
d e t e r m i n a t i o n  of f a i r  v a l u e .

S e c t i o n  . 5 8 2  S T A T U S  OF S H A R E S  A C Q U I R E D  F R O M  D I S S E N T I N G  

S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  . 5 8 2  is p r e d i c a t e d  u p o n  M B C A  S e c t i o n  81,

and c o n s o l i d a t e s  AS 1 0 . 0 5 . 4 2 9  and . 4 6 2 ,  w i t h  the s u b s t i t u t e d  
r e f e r e n c e  to " r e a c q u i r e d "  f o r  " t r e a s u r y "  s h a r e s ,

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 5 8 2  e s t a b l i s h e s  that

s h a r e s  p u r c h a s e d  f r o m  d i s s e n t e r s  m a y  be u s e d  by the s u r v i v i n g  

c o r p o r a t i o n  as r e a c q u i r e d  s h a r e s ,  e x c e p t  t h a t  in the c a s e  of 

m e r g e r  or c o n s o l i d a t i o n ,  t h e y  m a y  be h e l d  and d i s p o s e d  of as 

the p l a n  m a y  o t h e r w i s e  p r o v i d e .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF T H E  R M B C A :  It w o u l d  a p ­
p e a r  t h a t  the R M B C «  has f a i l e d  to i n c l u d e  an e x p r e s s  p r o v i ­

si o n  c o m p a r a b l e  to f o r m e r  M B C A  S e c t i o n  31. U n d e r  R M B C A  sec. 

5 . 3 1 ,  a c o r p o r a t i o n  is g e n e r a l l y  e m p o w e r e d  to a c q u i r e  its own 

s h a r e s ,  w h i c h  s h a r e s  b e c o m e  a u t h o r i z e d  b u t  u n i s s u e d  s h a r e s .
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A R T I C L E  9. D I S S O L U T I O N

S e c t i o n  . 6 0 5  V O L U N T A R Y  D I S S O L U T I O N  BY V O T E ,  W R I T T E N  C O N S E N T  OF 

S H A R E S ,  OR E L E C T I O N  OF T H E  B O A R D

O R I G I N :  D i s s o l u t i o n  is to a c o r p o r a t e  e n t i t y  w h a t  d e a t n  is

to a n a t u r a l  p e r s o n .  As w i t h  t h e  p r o v i s i o n s  r e s p e c t i n g  the 

a r t i c l e s  a n d  b y l a w s ,  a m e n d m e n t s  a n d  o r g a n i c  c h a n g e ,  the p r o ­
t e c t i o n  of t h e  i n t e r e s t s  of s h a r e h o l d e r s  a n d  c r e d i t o r s  and

t h e  i m p o s i t i o n  of d u t i e s  of c a r e  and l o y a l t y  u p o n  d i r e c t o r s

a n d  o f f i c e r s  a r e  a d d r e s s e d  in t h e  A C C  p r o v i s i o n s  g o v e r n i n g  

d i s s o l u t i o n .  A r t i c l e  9 c a r e f u l l y  d i s t i n g u i s h e s  b e t w e e n

t w o  f a c t  p a t t e r n s  w h i c h  a r e  u n i t e d  o n l y  iri t h e  c o n c l u s i o n  

t h a t  the c o r p o r a t i o n  c e a s e s  to e x i s t .  T h e  d i s t i n c t i o n  is 

p r e d i c a t e d  u p o n  w h e t h e r  t h e  d e c i s i o n  to d i s s o l v e  is t h a t  of a 

m a j o r i t y  of t h e  s h a r e  ho 1 d e r s , or w h e t h e r  t h a t  r e s u l t  is i n ­

f l i c t e d  u p o n  the c o r p o r a t i o n  by j u d i c i a l  d e c r e e  b e c a u s e  of 

t h e  v a l i d  c o n t e n t i o n  of a m i n o r i t y  of s h a r e h o l d e r s  or the

c o m m i s s i o n e r  t h a t  t h e  c o n t i n u e d  e x i s t e n c e  of t h e  c o r p o r a t e  

e n t i t y  is i n t o l e r a b l e .  If m a j o r i t y  c o n s e n t  is t h e  k e y ,  the 

d i s s o l u t i o n  is s a i d  to be " v o l u n t a r y . "  If the l i f e  of the

c o r p o r a t i o n  is to be t a k e n  as a c o n s e q u e n c e  of g r o s s  a b u s e  of

t h e  m i n o r i t y  or p e r s i s t e n t  a n d  s e r i o u s  f l a u n t i n g  of the
s t a t e ' s  R e g u l a t i o n ,  t h e n  c o r p o r a t e  t e r m i n a t i o n  is " i n v o l u n ­
t a r y  ."

T h e  A C C  p r o v i s i o n s  on v o l u n t a r y  d i s s o l u t i o n  r e f l e c t

s u b s t a n t i a l  m o d i f i c a t i o n  of p r i o r  A l a s k a  l a w  and f o l l o w  the

f o r m a t  and c o n t e n t  of t h e  C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n  L a w .

H o w e v e r ,  t h e  C a l i f o r n i a  m o d e l  p r o v e d  u n a c c e p t a b l e  as a b a s i s  
f o r  m o s t  of the p r o v i s i o n s  r e s p e c t i n g  i n v o l u n t a r y  d i s s o l u t i o n  

w h e r e  the d e c i s i o n  w a s  m a d e  to p a t t e r n  the p r o p o s e d  c o d e  

a f t e r  t h e  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  and h i s t o r i c  A l a s k a  

s t a t u t e s .  N o t w i t h s t a n d i n g ,  c e r t a i n  i n n o v a t i o n s  f r o m  t h e  G C L  

h a v e  b e e n  e n g r a f t e d  o n t o  t h e  i n v o l u n t a r y  p r o v i s i o n s  a n d  are 

n o t e d  in t h e  o f f i c i a l  c o m m e n t s  to t h e  s p e c i f i c  s e c t i o n s .

A C C  S e c t i o n  . 6 0 6  is an a d a p t e d  v e r s i o n  of G C L  S e c t i o n  

1 9 0 0 ,  and a c o n s o l i d a t i o n  of A S  1 0 . 0 5 . 4 6 5 ,  . 4 7 4 ,  and . 4 7 7 .

T h i s  s e c t i o n  d i f f e r s  f r o m  A l a s k a  l a w  i n s o f a r  as it c u r t a i l s  

t h e  r o l e  of the b o a r d  in i n i t i a t i n g  and a p p r o v i n g  a p l a n  of 

v o l u n t a r y  d i s s o l u t i o n .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .50.6 p l a c e s  t h e  d e c i s i o n  to

v o l u n t a r i l y  d i s s o l v e  a f u n c t i o n i n g  c o r p o r a t i o n  w i t r  the 

s h a r e h o l d e r s .  U n d e r  the A C , t h e  b o a r d  of d i r e c t o r s  is g i / s n  
no r o l e  in e i t h e r  p r o p o s i i g  or p a s s i n g  u p o n  the d e c i s i o n  to 

v o l u n t a r i l y  d i s s o l v e .  T h u s ,  the s h a r e h o l d e r s  i n i t i a t e  the 

p r o p o s a l ,  and m u s t  c a s t  at l e a s t  a t w o - t h i r d s  a f f i r m a t i v e  
v o t e  of the s h a r e s  in o r d e r  to a p p r o v e  t h e  p l a n .  A l t e r n a ­

t i v e l y ,  u n a n i m o u s  w r i t t e n  c o n s e n t  of t h e  f r a n c h i s e d  s h a r e s
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w i l l  e l i m i n a t e  the n e e d  f o r  a n o t i c e d  m e e t i n g .  T h r e e  e x c e p ­

t i o n s ,  w h e r e  the b o a r d  d o e s  p o s s e s s  the p o w e r  to v o l u n t a r i l y  

d i s s o l v e ,  are: (1) w h e r e  the c o r p o r a t i o n  has b e e n  a d j u d g e d

b a n k r u p t ,  (2) t h e  c o r p o r a t i o n  has no a s s e t s  and a h i s t o r y  of 

h a v i n g  t r a n s a c t e d  no b u s i n e s s  f o r  the p r e c e d i n g  f i v e  y e a r s ,  
or (3) w h e r e  the c o r p o r a t i o n  is s t i l l - b o r n  h a v i n g  i s s u e d  no 
s h a r e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  a l s o

d i s t i n g u i s h e s  b e t w e e n  v o l u n t a r y  and w h a t  is t e r m e d  " j u d i c i a l  

d i s s o l u t i o n . "  A t h i r d  c a t e g o r y ,  " a d m i n i s t r a t i v e  d i s s o l u t i o n "  
is a s p e c i e  of i n v o l u n t a r y  d i s s o l u t i o n  w o r k e d  by the s t a t e  as 

a c o n s e q u e n c e  of c o r p o r a t e  f a i l u r e  to c o m p l y  w i t h  a p p l i c a b l e  

law. T h e  A C C  c l a s s i f i e s  s u c h  a d m i n i s t r a t i v e  p r o c e d u r e s  as a 
s p e c i e  of i n v o l u n t a r y  d i s s o l u t i o n .  A s i d e  f r o m  t h i s  b a s i c  

s i m i l a r i t y ,  t h e r e  are d i s t i n c t i o n s  b e t w e e n  the t w o  c o d e s

w h i c h  wi l l  be d e t a i l e d  in the f o l l o w i n g  s e c t i o n  by s e c t i o n
ana l y s i s .

R M B C A  S e c t i o n  1 4 . 0 2  d i f f e r s  s i g n i f i c a n t l y  f r o m  the ACC 

S e c t i o n  . 6 0 5 / C a l i f o r n i a  p h i l o s o p h y  on v o l u n t a r y  d i s s o l u t i o n .  

U n d e r  the R M B C A  the s h a r e h o l d e r s  h a v e  the p o w e r  to i n i t i a t e  

and e f f e c t u a t e  the d e c i s i o n  to v o l u n t a r i l y  d i s s o l v e  o n l y  if 

t h e y  c a n  act u n a n i m o u s l y  u n d e r  S e c t i o n  7 . 0 4 .  In all o t h e r  

i n s t a n c e s  t h e y  m u s t  d e p e n d  u p o n  the b o a r d  of d i r e c t o r s  to i n ­

i t i a t e  a p r o p o s a l  to v o l u n t a r i l y  d i s s o l v e  the e n t i t y .  In tne 
a b s e n c e  of a p r o v i s i o n  in the a r t i c l e s  r e q u i r i n g  a g r e a t e r

v o t e ,  the b o a r d ' s  p r o p o s a l  is a p p r o v e d  if r a t i f i e d  by a 
m a j o r i t y  of the s h a r e s .

R M B C A  S e c t i o n  1 4 . 0 1  m a k e s  the i n i t i a l  b o a r d  or i n c o r ­
p o r a t o r s  c o m p e t e n t  to d i s s o l v e  a c o r p o r a t i o n  w h i c h  is s t i l l  

borfi h a v i n g  n e i t h e r  i s s u e d  s h a r e s  n o r  t r a n s a c t e d  b u s i n e s s .

S e c t i o n  . 6 0 8  C E R T I F I C A T E  OF E L E C T I O N :  C O N T E N T S ,  S I G N I N G ,

V E R I F I C A T I O N  A N D  F I L I N G

O R I G I N :  A C C  S e c t i o n  . 6 0 8  d e r i v e s  f r o m  G C L  S e c t i o n  1 9 0 1 ,  and

c o n s o l i d a t e s  AS 1 0 . 0 5 . 4 6 8 ,  .474, .48 0 ,  and . 4 8 3  ( M B C A  Sec -
t i o n s  8 2 ( b ) ,  8 3 ( b ) ,  8 4 ( b ) ,  and 8 5 ) .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 0 8  i m p o s e s  u p o n  the c o r ­

p o r a t i o n  the r e q u i r e m e n t  t h a t  it f i l e  w i t h  the c o m m i s s i o n e r  a 

c e r t i f i c a t e  of e l e c t i o n  to d i s s o l v e ,  the c o n t e n t  of w h i c h  is
s p e c i f i e d .  T h i s  s e c t i o n  w o r k s  o n l y  m i n o r  c h a n g e s  in the

s i g n i n g  , v e r i f y i n g ,  and f i l i n g  p r o c e d u r e s  as f o u n d  in c u r r e n t  

A l a s k a  law.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 0 3  is s u b s t a n t i a l l y  in a c c o r d  w i t h  A C C  S e c t i o n  . 6 0 8  s u b ­

s t i t u t i n g  t h e  t e r m  " a r t i c l e s  of d i s s o l u t i o n "  f o r  tne " c e r ­
t i f i c a t e  of d i s s o l u t i o n . "

S e c t i o n  . 6 1 0  C E R T I F I C A T E  OF R E V O C A T I O N  OF E L E C T I O N :  C O N T E N T S ,

S I G N I N G ,  V E R I F I C A T I O N ,  A N D  F I L I N G
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S e c t i o n  . 6 1 3  E F F E C T  OF C E R T I F I C A T E  OF R E V O C A T I O N  OF E L E C T I O N

O R I G I N :  A C C  S e c t i o n  . 6 1 0  is an a d a p t e d  v e r s i o n  of G C L  1 9 0 2 ,

w h i c h  c o n s o l i d a t e s  M B C A  S e c t i o n s  3 8 , 8 9 ,  and 90, and AS 
1 0 . 0 5 . 4 9 2  t n r o u g h  . 5 0 4 .

A C C  S e c t i o n  . 6 1 3  is s u b s t a n t i a l l y  a r e e n a c t m e n t  of AS 

1 0 . 0 5 . 5 0 7 ,  b a s e d  u p o n  M B C A  S e c t i o n  91.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 1 0  p e r m i t s  a c o r p o r a t i o n

to r e v o k e  an e l e c t i o n  to w i n d  up a n d  d i s s o l v e  p r i o r  to the 

d i s t r i b u t i o n  of a n y  a s s e t s ,  and u p o n  a p p r o v a l  of t h e  s a m e  

p o w e r  as m a d e  t h e  i n i t i a l  d e c i s i o n  to v o l u n t a r i l y  d i s s o l v e .  

T h e  p r o v i s i o n  t h a t  no a s s e t s  be d i s t r i b u t e d  p r i o r  to r e v o c a ­

t i o n  of e l e c t i o n  to d i s s o l v e  is t h e  m o s t  i m p o r t a n t  c h a n g e  

w r o u g h t  by S e c t i o n  . 6 1 0 ,  a n d  is c r u c i a l  in p r o t e c t i n g  t h e  i n ­

t e r e s t s  of c r e d i t o r s  a n d  s e n i o r  s h a r e s  as p r o v i d e d  in A C C  

S e c t i o n s  . 3 5 3  t n r o u g h  . 3 6 5 .  T h e  c o n t e n t s  a n d  p r o c e d u r e  for 

f i l i n g  a c e r t i f i c a t e  of r e v o c a t i o n  of e l e c t i o n  a r e  s p e c i f i e d .

E f f e c t i v e n e s s  of t h e  c e r t i f i c a t e  of r e v o c a t i o n  of e l e c ­
t i o n  is c o n t i n g e n t  u p o n  i n s p e c t i o n ,  f i l i n g ,  and r e t u r n  of a 

d u p l i c a t e  o r i g i n a l  b y  t h e  c o m m i s s i o n e r . U n t i l  t h a t  t i m e ,  the 

c o r p o r a t i o n  is d e e m e d  to be in t h e  p r o c e s s  of d i s s o l u t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 0 4  a l s o  p e r m i t s  a c o r p o r a t i o n  to r e v o k e  the d e c i s i o n  to 

d i s s o l v e  b y  t h e  s a m e  a u t h o r i t y  w h o  m a d e  t h e  i n i t i a l  d e c i s i o n  

to d i s s o l v e .  T h e  C a l i f o r n i a  a n d  A C C  c o n d i t i o n  t h a t  t h e r e  

h a v e  b e e n  n o  d i s t r i b u t i o n  of c n ~ p o r a t e  a s s e t s  u n d e r  t h e  

a b o r t e d  p l a n  to d i s s o l v e  is, j j n f o r t u n a t e l y ,  n o t  r e f l e c t e d  in 

S e c t i o n  1 4 . 0 4 .  I n s t e a d ,  it m e r e l y  r e q u i r e s  t h a t  the e l e c t i o n  

to r e v o k e  t h e  d i s s o l u t i o n  o c c u r  w i t h i n  1 2 0  d a y s  of the d a t e  

on w h i c h  a r t i c l e s  h a d  b e e n  d e l i v e r e d  to the s e c r e t a r y  of 

s t a t e .  T h e  c o n s e q u e n c e  of an e f f e c t i v e  r e v o c a t i o n  of the 

d i s s o l u t i o n  e l e c t i o n  u n d e r  R M B C A  S e c t i o n  1 4 . 0 4 ( d )  a n d  (e) is 

i d e n t i c a l  to A C C  S e c t i o n  . 6 1 3 .

S e c t i o n  . 6 1 5  C O M M E N C E M E N T  A N D  C O N D U C T  OF V O L U N T A R Y  P R O C E E D I N G S  

F O R  W I N D I N G  U P ;  C E S S A T I O N  OF B U S I N E S S ;  N O T I C E

O R I G I N :  A C C  S e c t i o n  . 6 1 5  is a d a p t e d  f r o m  G C L  S e c t i o n  1 9 0 3 ,

a n d  r e p l a c e s  A S  1 0 . 0 5 . 4 8 6  a n d  . 4 8 9 ( 1 )  ( M B C A  S e c t i o n s  3 6  and 
8 7 ) .  T h e  e x p r e s s  p r o v i s i o n s  f o r  b o a r d  p o w e r s  d u r i n g  w i n d i n g  

up a n d  t h e  l i m i t e d  c i r c u m s t a n c e s  in w h i c h  t h e  c o r p o r a t i o n  m a y  

c o n t i n u e  n o r m a l  b u s i n e s s  a c t i v i t i e s  d u r i n g  w i n d i n g  up a r e  n e w  
to A 1 a s k a  1 aw.

S U M M A R Y  OF C O V E R A G E :  U n d e r  A C C  S e c t i o n  . 6 1 5 ,  " d i s s o l u t i o n "

is the d e c i s i o n  to t e r m i n a t e  t h e  c o r p o r a t e  e x i s t e n c e .  The 

a c t u a l  s t e p s  w h i c h  e f f e c t u a t e  t h a t  d e c i s i o n  a r e  t e r m e d  " w i n d ­
i n g  u p " .  T h o s e  s t e p s  b e g i n  a n d  b e c o m e  o b l i g a t o r y  u p o n  e l e c t ­
ing  to d i s s o l v e .  In an i m p o r t a n t  b r e a k  w i t h  o l d e r  s t a t u t e s ,  

w i n d i n g  up ( t h e  m a r s h a l l i n g  of all c o r p o r a t e  a s s e t s ,  p a y m e n t  

of all c r e d i t o r s  and d i s t r i b u t i o n  of a n y  n e t  a s s e t s  to s n a r e -
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h o l d e r s )  is not v e s t e d  in c o u r t  a p p o i n t e d  r e c e i v e r s ,  b u t  is

the r e s p o n s i b i l i t y  of the b o a r d  of d i r e c t o r s .

A d e c i s i o n  to d i s s o l v e  the e n t i t y  d r a m a t i c a l l y  a f f e c t s  

the real a u t h o r i t y  of the b o a r d .  No l o n g e r  m a y  it c o n t i n u e

p u r s u i t  of the o r i g i n a l  c o r p o r a t e  b u s i n e s s  or p u r p o s e ( s ) .

I n s t e a d ,  it is to w i n d  up the c o r p o r a t e  a f f a i r s ,  f i l e  the a r ­

t i c l e s  of d i s s o l u t i o n  ( A C C  S e c t i o n  . 6 2 0 )  and in so d o i n g  t e r ­

m i n a t e  the c o r p o r a t e  e x i s t e n c e  ( A C C  S e c t i o n  . 6 2 5 ) .  It is tne 
goal of the s t a t u t e  t h a t  v o l u n t a r y  d i s s o l u t i o n  c a n ,  and t y p i ­

c a l l y  w i l l ,  be a c c o m p l i s h e d  w i t h o u t  the e x p e n s e  and i n c o n ­

v e n i e n c e  of j u d i c i a l  i n t e r v e n t i o n  by the e l e c t e d  r e p r e s e n t a ­
t i v e s  of the s h a r e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  1 4 . 0 5  is f u n c ­
t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n  . 6 1 5 .

S e c t i o n  . 6 1 8  J U D I C I A L  S U P E R V I S I O N  OF W I N D I N G  UP; P E T I T I O N  A N D

N O T I C E ;  O R D E R  P R O T E C T I N G  S H A R E H O L D E R S  A N D  C R E D I T O R S

O R I G I N :  A C C  S e c t i o n  . 6 1 8  is an a d a p t e d  v e r s i o n  of G C L  S e c ­

t i o n  1 9 0 4 ,  b r o a d e n i n g  the c o v e r a g e  of AS 1 0 . 0 5 . 4 a 9 ( 3 )  ( w h i c h  
w a s  b a s e d  u p o n  M B C A  S e c t i o n  8 7 ) .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 1 8  c r e a t e s  s t a n d i n g  in

th e  c o r p o r a t i o n ,  a f i v e  p e r c e n t  s h a r e h o l d e r ( s ) , or t h r e e  or 

m o r e  c r e d i t o r s  to p e t i t i o n  the s u p e r i o r  c o u r t  to a s s u m e  
j u r i s d i c t i o n  o v e r  the w i n d i n g  up of the c o r p o r a t i o n  w h i c h  has 

e l e c t e d  to v o l u n t a r i l y  d i s s o l v e .  T h e  a s s u m p t i o n  of j u r i s d i c ­
t i o n  is d i s e r e t i o n a r y  w i t h  the c o u r t .  T h e  s t a n d i n g  in the 

s h a r e h o l d e r s  and c r e d i t o r s  is n e w  to A l a s k a  law.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 3 0 ( 4 )  a t t a i n s  o n l y  o n e  of the p r u d e n t i a l  s a f e g u a r d s  

a c h i e v e d  by A C C  S e c t i o n  . 6 1 8 .  U n d e r  S e c t i o n  1 4 . 3 0 ( 4 )  the 

c o r p o r a t i o n  is g i v e n  s t a n d i n g  to h a v e  its v o l u n t a r y  d i s s o l u ­

t i o n  c o n t i n u e d  u n d e r  c o u r t  s u p e r v i s i o n .  T h e  o f f i c i a l  c o m m e n t  

( 1 4 - 3 8 )  e x p l a i n s  t h a t  s u c h  a s t e p  m a y  be " a p p r o p r i a t e  to p e r ­

mi t  the o r d e r l y  l i q u i d a t i o n  of the c o r p o r a t e  a s s e t s  and to 

p r o t e c t  the c o r p o r a t i o n  f r o m  a m u l t i t u d e  of c r e d i t o r s '  s u i t s  

or s u i t s  by d i s s a t i s f i e d  s h a r e h o l d e r s .  U n f o r t u n a t e l y ,  t h o s e  

c r e d i t o r s  and s h a r e h o l d e r s  are g i v e n  no s t a n d i n g  to i n v o k e  

s u c k  a p e t i t i o n ,  a s t a n d i n g  w h i c h  is r e c o g n i z e d  u n d e r  ACC 
Sec t i on . 6 1 3  .

S e c t i o n  . 6 2 0  A R T I C L E S  OF D I S S O L U T I O N :  C O N T E N T

S e c t i o n .  6 2 3  F I L I N G  OF A R T I C L E S  OF D I S S O L U T I O N

S e c t i o n  .6 2 5  E F F E C T  OF C E R T I F I C A T E  OF D I S S O L U T I O N

O R I G I N :  A C C  S e c t i o n  . 6 2 0  is t a k e n  f r o m  GCL S e c t i o n  1 9 0 5 ,  ana 
r e p l a c e s  AS 1 0 . 0 5 . 5 1 0 ,  w h i c h  w a s  m o d e l e d  a f t e r  M B C A  S e c t i o n  
92.
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A C C  S e c t i o n s  . 6 2 3  a n d  . 6 2 5  a r e  r e e n a c t m e n t s  of AS

1 0 . 0 5 . 5 1 3  and . 5 1 6 ,  b a s e d  u p o n  M B C A  S e c t i o n  .93.

S U M M A R Y  OF C O V E R A G E :  U p o n  c o m p l e t i o n  of t h e  w i n d i n g  up

p r o c e s s ,  a c o r p o r a t i o n  is to f i l e  a r t i c l e s  of d i s s o l u t i o n ,  
w h o s e  c o n t e n t  a n d  f i l i n g  p r o c e d u r e  a r e  s p e c i f i e d .

A C C  S e c t i o n s  . 6 2 3  a n d  . 6 2 5  e s t a b l i s h  a p r o c e d u r e  w h e r e ­

by  t h e  a r t i c l e s  a r e  f i l e d ,  p r o c e s s e d  by t h e  c o m m i s s i o n e r ,  and 

a c e r t i f i c a t e  of d i s s o l u t i o n  is i s s u e d .  T h e  i s s u a n c e  of the 

c e r t i f i c a t e  t e r m i n a t e s  t h e  e x i s t e n c e  of t h e  c o r p o r a t i o n  e x ­
c e p t  f o r  c e r t a i n  p u r p o s e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  R M B C A  c o n ­

t a i n s  n o  c o m p a r a b l e  c o v e r a g e .  T h e  o f f i c i a l  c o m m e n t  to R M B C A

S e c t i o n  1 4 . 0 3  ( 1 4 - 9 )  m a k e s  it c l e a r  t h a t  the “a r t i c l e s  of

d i s s o l u t i o n "  a r e  c o m p a r a b l e  to t h e  A C C ' s  c e r t i f i c a t e  of d i s ­

s o l u t i o n  a n d  m e r e l y  s t i p u l a t e  t h e  p r o c e d u r e  w h e r e b y  t h e  d e c i ­

s i o n  to v o l u n t a r i l y  d i s s o l v e  w a s  a c h i e v e d .  T h e  c o n t i n u a t i o n  

of t h e  c o r p o r a t e  e x i s t e n c e  a f t e r  d i s s o l u t i o n  is t h o u g h t  by

t h e  f r a m e r s  of the t e n t a t i v e  d r a f t  a s u f f i c i e n t  p r o t e c t i o n
f o r  c o r p o r a t e  c r e d i t o r s  a n d  h o l d e r s  of s h a r e s  w i t h  a l i q u i d a ­

t i o n  p r e f e r e n c e .  S u c h  a n o t i o n  w a s  r e j e c t e d  in C a l i f o r n i a  

a n d  it is w i t h  t h e  C a l i f o r n i a  p r e c e d e n t  t h a t  the A C C  is
a l i g n e d .

S e c t i o n  . 6 2 8  I N V O L U N T A R Y  D I S S O L U T I O N  BY V E R I F I E D  C O M P L A I N T ;

F I L I N G ;  I N T E R V E N T I O N  BY S H A R E H O L D E R  OR C R E D I T O R

O R I G I N :  A C C  S e c t i o n  . 6 2 8  is p r e d i c a t e d  u p o n  G Q L  S e c t i o n

1 8 0 0 ,  w i t h  t h e  d e l e t i o n  of 1 3 0 0 ( d ) .  It r e p l a c e s  AS 1 0 . 0 5 . 5 4 0  

t h r o u g h  . 5 4 3 ,  w h i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n  97. S e c t i o n  

. 6 2 8 ( b ) ( 1 ) ,  (2 ) ,  (3 ) ,  a n d  (4) r e e n a c t  c o m p a r a b l e  p r o v i s i o n s

of A S  1 0 . 0 5 . 5 4 0 ( 1 ) ,  (2), and (3). S e c t i o n  . 6 2 3 ( b ) ( 5 )  is n e w

a n d  d e s i g n e d  to p r o v i d e  r e l i e f  in w h a t  a r e ,  f u n d a m e n t a l l y ,

i n c o r p o r a t e d  p a r t n e r s h i p s  . S e c t i o n  . 6 2 8 ( b ) ( 6 )  is a l s o  n e w  

a n d  in c o m b i n a t i o n  w i t h  s u b s e c t i o n  ( a ) ( 3 ) ,  p e r m i t s  a n y  s h a r e ­

h o l d e r  to d i s s o l v e  a c o r p o r a t i o n  w h o s e  t e r m s  h a s  e x p i r e a .  
S e c t i o n  . 6 2 8 ( c )  r e p l a c e s  A S  1 0 . 0 5 . 5 5 2 .  P r i o r  l a w  s p e c i f i e d

t h a t  t h e  j o i n d e r  of s h a r e h o l d e r s  w a s  n o t  n e c e s s a r y ;  t h i s  

p r i n c i p l e  is i m p l i c i t  in s u b s e c t i o n  (c) w h i c h  g r a n t s  to an\ 
s h a r e h o l d e r  a r i g h t  of i n t e r v e n t i o n .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 2 3  envis i o n - *  i n v o l u n t a r y

d i s s o l u t i o n  as an a d v e r s a r i a l  p r o c e s s  c o n d u c t e d  b e f o r e  a

t r i a l  c o u r t .  S e c t i o n  . 6 2 8 ( a )  p r o v i d e s  t h a t  a v e r i f i e d  c o m ­

p l a i n t  m a y  be f i l e d  in t h e  s u p e r i o r  c o u r t  by o n e - h a l f  or m o r e  

of the d i r e c t o r s  t h e n  i r. o f f i c e ,  a s h a r e h o l d e r ( s )  h o l d i n g  

s h a r e s  r e p r e s e n t i n g  n : c  l e s s  t h a n  o n e - t h i r d  of the c o m m o n  

s n a r e s ,  a n y  s h a r e h o l d e r * i f  t h e  g r o u n d  f o r  d i s s o l u t i o n  is e x ­

p i r a t i o n  of t h e  p e r i o d  of t i m e  f o r  w h i c h  t h e  c o r p o r a t i o n  w a s  

f o r m e d ,  or a n y  p e r s o n  e x p r e s s l y  a u t h o r i z e d  to do so in tne 
a r t i  c l e s .

T h e  g r o u n d s  f o r  i n v o l u n t a r y  d i s s o l u t i o n  are s p e c i f i e d  
in S e c t i o n  . 6 2 3 ( b ) .  T h e  u s e  of i n v o l u n t a r y  d i s s o l u t i o n  to
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r e s o l v e  d e a d l o c k s  at e i t h e r  the d i r e c t o r  or s h a r e h o l d e r  level 

is e v i d e n t  in S e c t i o n  . 6 2 3 ( b ) ( 2 )  and (3). H o w e v e r ,  in a d d i ­

t i o n  to d e a d l o c k ,  t h e r e  m u s t  be a s e r i o u s  t h r e a t  to the b u s i ­

n e s s  or p r o p e r t y  of the c o r p o r a t e  e n t i t y .  W i t h  r e s p e c t  to 
s h a r e h o l d e r  d e a d l o c k ,  t h e r e  m u s t  be the f u r t h e r  e l e m e n t  of a 

h i s t o r y  of f u t i l e  e f f o r t  to r e s o l v e  the i m p a s s e .

S e c t i o n  . 6 2 3 ( b ) ( 4 )  s e t s  a s p e c i f i c  s t a n d a r d  for i n­

v o l u n t a r y  d i s s o l u t i o n  p r e d i c a t e d  u p o n  the c o n d u c t  of t h o s e  in 

c o n t r o l  of the e n t i t y .  In e s s e n c e ,  t h e i r  p a t t e r n  of b e h a v i o r  

m u s t  h a v e  r i s e n  to s u c h  a d a m a g i n g  l e vel as to m a k e  t h e i r  

c o n t i n u e d  e x e r c i s e  of the p r e r o g a t i v e s  of c o r p o r a t e  e x i s t e n c e  

o b n o x i o u s  to b o t h  the m i n o r i t y  s h a r e h o l d e r s  and the s t a t e .  
If the c o r p o r a t i o n  is h e l d  b e n e f i c i a l l y  by 35 or f e w e r  p e r ­

s o n s  of r e c o r d ,  S e c t i o n  . 6 2 8 ( b ) ( 5 )  s e t s  a p r o t e c t i o n  of tne 

r i g h t s  of the c o m p l a i n i n g  s h a r e h o 1 d e r ( s ) as a f u r t h e r  g r o u n d  

for i n v o l u n t a r y  d i s s o l u t i o n .  F i n a l l y ,  u n d e r  S e c t i o n  . 6 2 3 ( d )  

the d e f i n i t i o n  of s h a r e h o l d e r  is e x p a n o e d  to i n c l u d e  t h o s e  

w h o  h o l d  b e n e f i c i a l  i n t e r e s t s  in s h a r e s  c o m m i t t e d  to a v o t i n g  

t r u s t  u n d e r  A C C  S e c t i o n  .425.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 3 0 ( d ) is s i m i l a r  to A C C  S e c t i o n  . 6 2 3 ( b )  in e n u m e r a t i n g  

g r o u n d s  f o r  i n v o l u n t a r y  d i s s o l u t i o n .  H o w e v e r ,  the s t a n d i n g  

is l i m i t e d  to a s h a r e h o l d e r .  B y  c o n t r a s t ,  A C C  S e c t i o n  

. 6 2 3 ( a )  w o u l d  g r a n t  s t a n d i n g  to o n e  h a l f  or m o r e  of the 

d i r e c t o r s  t h e n  in j f f i c e ,  a s h a r e  hr>1 der ( s ) h o l d i n g  o n e - t h i r o  
or m o r e  of the v o t i n g  p o w e r ,  and „ y o t h e r  p e r s o n  a u t h o r i z e d  

in tne a r t i c l e s .  T h e  g r o u n d s  i n c l u d e  d e a d l o c k  at e i t h e r  the 

s h a r e h o l d e r  or d i r e c t o r  level an d ,  l i k e  A C C  S e c t i o n  . 6 2 8 ,  r e ­
q u i r e  an a l l e g a t i o n  of a t h r e a t  to the c o r p o r a t e  b u s i n e s s  ana 

a f f a i r s .  O p p r e s s i o n ,  f r a u d ,  or i l l e g a l  c o n d u c t  by t h o s e  in 
c o n t r o l  of the c o r p o r a t i o n  is a l s o  r e c o g n i z e d  as a g r o u n d  for 

s e e k i n g  i n v o l u n t a r y  d i s s o l u t i o n .  U n f a i r n e s s  t o w a r d  s h a r e ­

h o l d e r s  is not an e n u m e r a t e d  g r o u n d  and, in a n o t h e r  d i f ­

f e r e n c e  f r o m  A C C  S e c t i o n  . 6 2 8 ,  t h e r e  is no g r o u n d  f o r  u t i l i z  

ing i n v o l u n t a r y  d i s s o l u t i o n  p r o c e e d i n g s  to p r o t e c t  the i n t e r ­

e s t s  of c o m p l a i n i n g  s h a r e h o l d e r s  in a c l o s e l y  h e l d  e n t i t y .

R M B C A  S e c t i o n  1 4 . 3 0 ( 3 )  g r a n t s  to a c r e d i t o r  s t a n d i n g  to 
s e e k  i n v o l u n t a r y  d i s s o l u t i o n  if her c l a i m  has b e e n  r e d u c e d  to 

j u d g m e n t  and the c o r p o r a t i o n  is i n s o l v e n t .  A C C  S e c t i o n  .623 

d o e s  not p e r m i t  c r e d i t o r s  to c o m m e n c e  the i n v o l u n t a r y  d i s ­

s o l u t i o n  p r o c e e d i n g  b u t  w o u l d  p e r m i t  a c r e d i t o r  or s h a r e ­

h o l d e r  to i n t e r v e n e  f o r  r e a s o n s  d e e m e d  s a t i s f a c t o r y  by the 
t r i a l  c o u r t .

S e c t i o n  . 6 3 0  A V O I D I N G  D I S S O L U T I O N  BY V E R I F I E D  C O M P L A I N T ;

P U R C H A S E  OF P L A I N T I F F ' S  S H A R E S ;  D E T E R M I N A T I O N  OF 

F A I R  V A L U E ;  S T A Y ;  A P P R A I S A L ;  A W A R D ;  A P P E A L ;

O R I G I N :  A C C  S e c t i o n  .6 3 0  is <i m o d i f i e d  v e r s i o n  of G C L  S e c ­

t i o n  2 0 0 0 ,  and is u n p r e c e d e n t e d  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  The p r o p o s e d  c o d e  r e c o g n i z e s  t h a t  tne
i n v o l u n t a r y  d i s s o l u t i o n  of a c o r p o r a t i o n  is a s t e p  a t v e n d e d
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b y  s e r i o u s  i m m e d i a t e  a n d  g e n e r a l  s o c i a l  c o n s e q u e n c e s .  In 

a d d i t i o n  to t e r m i n a t i n g  t h e  c o r p o r a t i o n  as an i n v e s t m e n t  

v e h i c l e  f o r  its b e n e f i c i a l  o w n e r s ,  it is e l i m i n a t e d  as an 

e m p l o y e r ,  c o m p e t i t o r  a n d  v e h i c l e  f o r  d i s t r i b u t i n g  g o o d s  or 

s e r v i c e s  in the m a r k e t  p l a c e .  E a c h  of t h e s e  e m p l o y e e  and

c o n s u m e r  i n t e r e s t s  m a k e  a l t e r n a t i v e s  to d i s s o l u t i o n  d e s i r ­

a b l e .  To a c c o m m o d a t e  t h e s e  i n t e r e s t s  A C C  S e c t i o n  . 6 3 0  e s t a b ­

l i s h e s  t w o  c i r c u m s t a n c e s  in w h i c h  t h e  c o n t i n u e d  c o r p o r a t e  e x ­

i s t e n c e  m a y  be p r e s e r v e d  w h i l e  at t h e  s a m e  t i m e  r e l i e v i n g  tne

p l i g h t  of t h e  p l a i n t i f f s  w h o  s o u g h t  i n v o l u n t a r y  d i s s o l u t i o n .  

F i r s t ,  t h e  c o r p o r a t i o n  m a y  a v o i d  t h e  d i s s o l u t i o n  by p u r c h a s ­

i n g  f o r  c a s h  at f a i r  v a l u e  t h e  s n a r e s  o w n e d  by the p l a i n t i f f s  

( s u b j e c t  to a n y  c o n t r a r y  p r o v i s i o n  in t h e  a r t i c l e s ) .  If the 

c o r p o r a t i o n  e l e c t s  n o t  to p u r c h a s e  p l a i n t i f f s '  s h a r e s ,  h o l d ­
e r s  of 50 p e r c e n t  or m o r e  of t h e  v o t i n g  p o w e r  m a y  do so. 

F a i r  v a l u a t i o n  is d e t e r m i n e d  on t h e  b a s i s  of t h e  l i q u i d a t i o n  

v a l u e .

S e c t i o n  . 6 3 0 ( b )  p r o v i d e s  f o r  s i t u a t i o n s  w h e n  a g r e e m e n t

as to f a i r  v a l u e  c a n n o t  be r e a c h e d  b e t w e e n  t h e  p u r c h a s i n g

p a r t y  a n d  t h e  s e l l i n g  p a r t y .  U p o n  a p p l i c a t i o n  to the c o u r t  

a n d  t h e  p o s t i n g  of s e c u r i t y  f o r  e x p e n s e s ,  the c o u r t  w i l l  s t a y  

t h e  d i s s o l u t i o n  p r o c e e d i n g s  a n d  a s c e r t a i n  the f a i r  v a l u e  of 

t h e  s h a r e s .  S e c t i o n  . 6 3 0 ( c )  s t a t e s  the p r o c e d u r e s  w h i c h  t n e  

c o u r t  and c o u r t  a p p o i n t e d  a p p r a i s e r s  s h a l l  f o l l o w  in a s c e r ­

t a i n i n g  the f a i r  v a l u e  of t h e  s h a r e s .  T h e  c o u r t  is d i r e c t e d  

t o  i n c l u d e  in its o r d e r  an a l t e r n a t i v e  d e c r e e  f o r  t h e  w i n d i n g

up a n d  d i s s o l u t i o n  of t h e  c o r p o r a t i o n  s h o u l d  the p u r c h a s i n g

p a r t y  f a i l  to p a y  t h e  a m o u n t  d e t e r m i n e d  b y  the a p p r a i s e r s .  

If t h e p u r c ' i a s i n g  p a r t y  w i s h e s  to a p p e a l  t h e  a p p r a i s a l ,  S e c ­
t i o n  . 6 3 0 ( d )  r e q u i r r ;  t h a t  t h e  p u r c h a s i n g  p a r t y  f i r s t  p a y  tne

a p p r a i s e d  v a l u e  to the m o v i n g  ( s e l l i n g )  p a r t y .
%

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  U n f o r t u n a t e 1y

f o r  t h e  p u b l i c  i n t e r e s t ,  the R M B C A  c o n t a i n s  no c o n t i n g e n c i e s  

f o r  s a v i n g  cr,e c o r p o r a t e  e x i s t e n c e  o n c e  p r o c e e d i n g s  f o r  j u d i ­
c i a l  d i s s o l u t i o n  h a v e  b e e n  c o m m e n c e d .

S e c t i o n  . 6 3 3  I N V O L U N T A R Y  D I S S O L U T I O N  BY T H E  C O M M I S S I O N E R :  

G R O U N D S ,  P R O C E D U R E ,  R E I N S T A T E M E N T

O R I G I N :  A C C  S e c t i o n  . 6 3 3  is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 5 1 9

w i t h  s u b s t a n t i a l  a m e n d m e n t s .  It c o n t i n u e s  the p r o v i s i o n s  of
A S  1 0 . 0 5 . 5 1 9  w h i c n  m o d i f i e d  M 8 C A  S e c t i o n  94 to s u b s t i t u t e  i n ­

v o l u n t a r y  d i s s o l u t i o n  by a d m i n i s t r a t i v e  p r o c e s s  f o r  j u d i c i a l  

p r o c e e d i n g s  i n a u g u r a t e d  b y  the A t t o r n e y  G e n e r a l .  h o w e v e r ,

t h e  p r o v i s i o n s  r e s p e c t i n g  d u e  p r o c e s s  r i g h t s  of the c o r p o r a ­
t i o n  ( a d m i n i s t r a t i v e  h e a r i n g  and t r i a l  de n o v o )  are n e w  to 

A l a s k a  law. AS 1 0 . 0 5 . 5 1 9 ( h )  h a s  b e e n  s e v e r e d  f r o m  t n i s  s e c ­

t i o n  and is t r e a t e d  in A C C  S e c t i o n  . 6 35.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 3 3  c r e a t e s  d i s c r e t i o  in
t h e  c o m m i s s i o n e r  to e f f e c t  an i n v o l u n t a r y  d i s s o l u t i o n  by a d ­

m i n i s t r a t i v e  a c t i o n  f o r  s p e c i f i e d  g r o u n d s ,  s u b j e c t  to an a p ­

p e a l  to the s u p e r i o r  c o u r t .  T h i s  s e c t i o n  p r o v i d e s  f o r  n o t i c e
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to be s e n t  to the c o r p o r a t i o n ,  and a f f o r d s  the c o r p o r a t i o n  an 

o p p o r t u n i t y  to c o r r e c t  the n e g l e c t ,  o m i s s i o n ,  d e l i n q . e n c y ,  or 

n o n c o m p l i a n c e ,  or, to r e q u e s t  an a d m i n i s t r a t i v e  h e a r i n g .  The 

ACC a t t e m p t s  to g i v e  the t a r g e t e d  c o r p o r a t i o n  l i b e r a l  due 

p r o c e s s  in t h e s e  a d m i n i s t r a t i v e  p r o c e e d i n g s .  T h u s  b e f o r e  the 
d e c i s i o n  to a d m i n i s t r a t i v e l y  d i s s o l v e  c a n  be c a r r i e d  i n t o  e f ­

f e c t ,  the c o r p o r a t i o n  m u s t  be a c c o r d e d  a p r i o r  h e a r i n g  to a s ­

c e r t a i n  the p r e s e n c e  or a b s e n c e  of the n o t i c e d  g r o u n d s .  If 

t h e  c o m m i s s i o n e r  c o n t i n u e s  to a b i d e  by the o r i g i n a l  d e c i s i o n  

to i n v o l u n t a r i l y  d i s s o l v e ,  S e c t i o n  . 6 3 3 ( c )  g r a n t s  the c o r ­

p o r a t i o n  an o p p o r t u n i t y  to a p p e a l  to a s u p e r i o r  c o u r t  w h e r e  

t h e  m a t t e r  w i l l  be t r i e d  de n o v o .  S e c t i o n  . 6 3 3 ( e )  e s t a b l i s h e s  

a t w o  y e a r  p e r i o d  in w h i c h  a c o r p o r a t i o n  d i s s o l v e d  by the 

c o m m i s s i o n e r  m a y  be r e i n s t a t e d .  F i n a l l y ,  S e c t i o n  . 6 3 3 ( g )  

p r o v i d e s  f o r  t h e  n o n - g r a t u i t o u s  a s s i g n m e n t  of c o n t r a c t  r i g h t s  

by the d i s s o l v e d  c o r p o r a t i o n ,  and for c o u n t e r c l a i m  an. s e t ­

o f f  to d i m i n i s h  l i a b i l i t y  to the a s s i g n e e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 2 0  e s t a b l i s h e s  the g r o u n d s  f o r  a d m i n i s t r a t i v e  d i s s o l u t i o n .  
T h e  l i s t  is s h o r t e r  t h a n  t h a t  a d v a n c e d  u n d e r  A C C  S e c t i o n  .633 

and i g n o r e s  s u c h  A l a s k a  i n t e r e s t s  as the f a i l u r e  of a c o n t r o l  

p e r s o n  to c o m p l y  w i t h  the r e q u i r e m e n t  of a p p o i n t i n g  a r e g i s ­

t e r e d  a g e n t ;  the p r o t r a c t e d  f a i l u r e  to fi l l  a v a c a n c y  on tne 

b o a r d ;  and, the f a i l u r e  to c o m p l e t e  d i s s o l u t i o n  w i t h i n  two 

y e a r s  a f t e r  f i l i n g  a c e r t i f i c a t e  of e l e c t i o n  to v o l u n t a r i l y  

d i s s o l v e .  U n d e r  the R M B C A  a d m i n i s t r a t i v e  d i s s o l u t i o n  is e f ­
f e c t e d  by the s e c r e t a r y  of s t a t e .

R M B C A  S e c t i o n  1 4 . 2 1  d e t a i l s  p r o c e d u r e s  f o r  a d m i n i s t r a ­
t i v e  d i s s o l u t i o n  w h i c h  c o r r e s p o n d  to A C C  S e c t i o n  . 6 3 3 ( b ) .  

T h e  p r i o r  h e a r i n g  and c o u r t  a p p e a l  r i g h t s  g u a r a n t e e d  in the

A C C  are a b s e n t  f r o m  the R M B C A  p r o v i s i o n s  on a d m i n i s t r a t i v e
d< l u t i o n .  T h e r e  is no r i g h t  to a p r i o r  h e a r i n g  b e f o r e  the

adn i s t r a t i v e  o f f i c i a l  in R M B C A  S e c t i o n  1 4 . 2 1 .  T h e  o f f i c i a l

c o m m e n t  ( 1 4 - 2 9 )  a s s e r t s  the r e m a r k a b l e  p r e m i s e  t h a t  g r o u n d s  
w i l l  r a r e l y  be c o n t r o v e r t e d .  I n s t e a d  of a p r i o r  h e a r i n g ,  the 

c o r p o r a t i o n  m u s t  e i t h e r  c o m p l y  w i t h  the a d m i n i s t r a t i v e  d e m a n d  

f o r  c o r r e c t i o n  of the a l l e g e d  g r o u n d  or s u f f e r  a d m i n i s t r a t i v e  

d i s s o l u t i o n !  T h e  i m m e d  i ate c o n s e q u e n c e  is t h a t  it is f o r b i d ­

den  to c o n d u c t  b u s i n e s s .  In t h i s  s t a t e  of b u s i n e s s  p a r a l y ­

sis, it m a y  n o w  \ n v o k e  R M B C A  S e c t i o n  1 4 . 2 3  and p e t i t i o n  the 
s e c r e t a r y  of s t a t e  f o r  r e i n s t a t e m e n t .  O n l y  if t h a t  is d e n i e d  

can an a p p e a l  be t a k e n ,  u n d e r  R M B C A  S e c t i o n  1 4 . 2 3 ( b )  to a 

t r i a l  c o u r t .  W h e t h e r  a t r i a l  de n o v o  c a n  be c l a i m e d  in t h a t  
c o u r t  is l e f t  u n s p e c i f i e d .

S e c t i o n  . 6 3 5  C O M M I S S I O N E R ' S  A U T H O R I T Y  TO B R I N G  A C T I O N  F O R  

I N V O L U N T A R Y  D I S S O L U T I O N ;  G R O U N D S ;  R E L I E F

O R I G I N :  A C C  S e c t i o n  . 6 3 5  p a r a g r a p h s  ( a ) ( 1 )  and ( a ) ( 2 )  are

t a k e n  f r o m  AS 1 0 . 0 5 . 5 1 9 ,  w h i : h  is b a s e d  u p o n  O r e g o n  R e v i s e d  
Stati tes S e c t i o n  5 7 . 5 8 5  anu M B C A  S e c t i o n  94. P a r a g r a p h s  
. 6 3 5 v a ) ( 3 )  and ( a ) ( 4 )  and s u b s e c t i o n  (b) a r e  t a k e n  f r o m  GCL 

S e c t i o n  1 8 0 1 ( a ) ( 1 ) , (3), a no (c).
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S U M M A R Y  OF C O V E R A G E :  T h e  c l a s s i c a l  " q u o  w a r r a n t o  p r o c e e d i n g "

w n e r e  t h e  c o r p o r a t e  c h a r t e r  is r e v o k e d  f o r  s e r i o u s  l e g a l  o f ­

f e n s e  is r e f l e c t e d  in A C C  S e c t i o n  . 6 3 5 .  F o l l o w i n g  a l o n g ­

s t a n d i n g  l e g i s l a t i v e  d e c i s i o n ,  t h e  s t a t e ' s  i n t e r e s t  is g u a r d ­

ed b y  the C o m m i s s i o n e r  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  

r a t h e r  t h a n  t h e  D e p a r t m e n t  of L a w .  A C C  S e c t i o n  . 6 3 5  e s t a b ­

l i s h e s  t h e  c o m m i s s i o n e r ' s  a u t h o r i t y  to b r i n g  an a c t i o n  f o r  
i n v o l u n t a r y  d i s s o l u t i o n  in t h e  s u p e r i o r  c o u r t  u p o n  s p e c i f i e d  

g r o u n d s .  T h e  c o u r t  m a y  o r d e r  d i s s o l u t i o n  o r  o t h e r  r e l i e f  as 

it c o n s i d e r s  j u s t  a n d  p r o p e r ,  a n d  m a y  a p p o i n t  a r e c e i v e r  f o r  

t h e  w i n d i n g  up or o r d e r  t h e  b o a r d  to w i n d  up t h e  c o r p o r a t i o n  
u n d e r  t n e  c o u r t ' s  s u p e r v i s i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 3 0 ( a )  d e f i n e s  t h e  q u o  w a r r a n t o  p o w e r s  r e c o m m e n d e d  in the 

t e n t a t i v e  d r a f t .  T h e y  do n o t  i n c l u d e  t h e  g r o u n d  t h a t  tne 

c o r p o r a t i o n  h a s  s e r i o u s l y  v i o l a t e d  a s t a t u t e  r e g u l a t i n g  c o r ­

p o r a t i o n s  ( A C C  S e c t i o n  . 6 3 5 ( a ) ( 3 ) ) .  T h e  p o w e r  of a c o u r t  

w h i c h  h a s  a s s u m e d  j u r i s d i c t i o n  o v e r  s u c h  a p r o c e e d i n g  is c o n ­
f i r m e d  in R M B C A  S e c t i o n  1 4 . 3 1 ( b )  in a m a n n e r  f u n c t i o n a l l y  

e q u i v a l e n t  to A C C  S e c t i o n  . 6 3 5 ( b ) .

S e c t i o n  . 6 3 8  V E N U E  A N D  P R O C E S S  F O R  C O M M I S S I O N E R ' S  A C T I O N

O R I G I N :  A C C  S e c t i o n  . 6 3 8  is a r e e n a c t m e n t  of A S  1 0 . 0 5 . 5 3 4 ,

w h i c h  is m o d e l e d  a f t e r  M B C A  S e c t i o n  96.

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  e s t a b l i s h e s  the v e n u e  a n d

s e r v i c e  of p r o c e s s  r u l e s  g o v e r n i n g  s u i t s  f o r  i n v o l u n t a r y  d i s ­
s o l u t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  F a c t i o n

1 4 . 3 1 ( a )  c o v e r s  the v e n u e  f o r  s u c h  \ p r o c e e d i n g  w h i c h  is

e n t r u s t e d  to p r o s e c u t i o n  b y  t h e  a t t u  n e y  g e n e r a l .  T h • s t a ­

t u t e  d o e s  n o t  s p e c i f y  t h e  n o t i c e  r e q u i r e m e n t s  m a n d a t e d  by A C C  
S e c t  i o n . 6 3 8 .

S e c t i o n  . 6 4 0  A P P O I N T M E N T  OF P R O V I S I O N A L  D I R E C T O R :  D E A D L O C K

O R I G I N :  A C C  S e c t i o n  . 6 4 0  is p r e d i c a t e d  u p o n  G C L  S e c t i o n s  3 0 8

a n d  1 3 0 2 .

S U M M A R Y  OF C O V E R A G E :  W h e r e  the g r o u n d  f o r  a c o m p l a i t  t f o r

i n v o l u n t a r y  d i s s o l u t i o n  is a d e a d l o c k  in t h e  b o a r d  ( A C C  S e c ­

t i o n  . 6 2 8 ( b ) ( 2 ) ) ,  S e c t i o n  . 6 4 0  a f f o r d s  y e t  a n o t h e r  o p p o r ­

t u n i t y  to s a v e  t h e  c o r p o r a t e  e x i s t e n c e .  As an a l t e r n a t i v e  to 
d i s s o l v i n g  the c o r p o r a t i o n ,  the c o u r t  m a y  a p p o i n t  a p r o v i ­

s i o n a l  d i r e c t o r  w h o  is n e i t h e r  a s h a r e h o l d e r  n o r  a c r e d i t o r  

of tne c o r p o r a t i o n .  T h e  p r o v i s i o n a l  d i r e c t o r  h a s  all the 
r i g h t s  and p o w e r s  of a d i r e c t o r  u n t i l  the d e a d l o c k  is b r o k e n ,  
or u n t i l  the d i r e c t o r  is r e m o v e d  by o r d e r  of the c o u r t  or by 

a p p r o v a l  of the o u t s t a n d i n g  s h a r e s .  T h e  p r o v i s i o n a l  d i r e c t o r
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is e x e m p t e d  f r o m  s e c o n d a r y  l i a b i l i t y  of d i r e c t o r s  u n d e r  A C C  

S e c t i o n  . 4 8 3 ( a ) .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 3 1 ( c )  d e t a i l s  the a n c i l l a r y  j u r i s d i c t i o n  of a c o u r t  b e f o r e  
w h i c h  a c o m p l a i n t  f o r  i n v o l u n t a r y  d i s s o l u t i o n  is p e n d i n g .  

S u c h  a c o u r t  has the p o w e r  to i s s u e  i n j u n c t i o n s ,  a p p o i n t  a 

r e c e i v e r  or c u s t o d i a n  p e n d e n t e  lit e ,  t a k e  a c t i o n s  to p r e s e r v e  

th e  c o r p o r a t e  a s s e t s  and c a r r y  on the b u s i n e s s  of the e n t i t y  

u n t i l  a .u 11 h e a r i n g  c a n  be h e l d .  U n f o r t u n a t e l y ,  n o n e  of 

t h e s e  p o w e r s  d i r e c t l y  or b y  f a i r  i n f e r e n c e ,  i n c l u d e s  the 

a u t h o r i t y  to r e s o l v e  the d e a d l o c k  at the b o a r d  lev e l  by a p ­
p o i n t m e n t  of a p r o v i s i o n a l  d i r e c t o r .

S e c t i o n  . 6 4 3  A P P O I N T M E N T  OF R E C E I V E R :  A P P L I C A T I O N ,  H E A R I N G  A N D

N O T I C E ,  S E C U R I T Y ,  Q U A L I F I C A T I O N S ,  P O W E R S ,  
C O M P E N S A T I O N

O R I G I N : A C C  s e c t i o n  . 6 4 3 ( a )  is t a k e n  f r o m  G C L . S e c t  ion 1 8 0 3 ,

and is n e w  to A l a s k a  law. S u b s e c t i o n  (b) is t a k e n  f r o m  M B C A  

S e c t i o n  ‘99 and r e f l e c t s  the c o n t e n t  of AS 1 0 . 0 5 . 5 7 6 .  S u b s e c ­

t i o n  (c) is t a k e n  f r o m  M B C A  S e c t i o n  98 and AS 1 0 . 0 5 . 5 6 7 ,  w i t h  

t h e  m o d i f i c a t i o n  of o m i t t i n g  a t t o r n e y s  f e e s .

S U M M A R Y  OF C O V E R A G E :  A C C  s e c t i o n  . 6 4 3  g r a n t s  b r o a d  p o w e r s  to
a c o u r t  w h i c h  has a s s u m e d  j u r i s d i c t i o n  o v e r  a c o m p l a i n t  s e e k ­

in g  i n v o l u n t a r y  d i s s o l u t i o n ,  to act u p o n  p l a i n " . ' f f ' s  m o t i o n  

f o r  the a p p o i n t m e n t  of a r e c e i v e r .  U n l i k e  A j 1 0 . 0 5 . 5 5 5  
t h r o u g h  .57 3 ,  and M B C A  S e c t i o n  98, w h i c h  u s e s  a " l i q u i d a t i o n  

r e c e i v e r " ,  the r e c e i v e r  u n d e r  the A C C  s e r v e s  to p r e s e r v e  the 
c o r p o r a t i o n  and its b u s i n e s s  p e n d i n g  a h e a r i n g  on the c o m ­
p l a i n t  f o r  i n v o l u n t a r y  d i s s o l u t i c n .  T h e  d i r e c t o r s  u n d e r  

c o u r t  s u p e r v i s i o n ,  are u s e d  to h a n d l e  the a f f a i r s  w h i c h  the 

M o d e l  A c t  v e s t s  in the l i q u i d a t i n g  r e c e i v e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 3 2  is s i m i l a r  to A C C  S e c t i o n  . 6 43. S i n c e  th<? R M B C A  is

r a t h e r  v a g u e  on the m a j o r  p r e m i s e  t h a t  the w i n d i n g  up of a 

c o r p o r a t i o n  is n o r m a l l y  c o m m i t t e d  to the d i r e c t o r s ,  S e c t i o n  

1 4 . 3 2 ( a )  is l e s s  c l e a r  t h a n  A C C  S e c t i o n  . 6 4 3  t h a t  the a p ­

p o i n t m e n t  of a c u s t o d i a n  s h o u l d  be u p o n  the m o t i o n  of s o m e  

s h a r e h o l d e r  or c r e d i t o r  a b l e  to c o n v i n c e  the c o u r t  th a t  the 

d i r e c t o r s  c a n n o t  be e n t r u s t e d  to m a r s h a l l  and p r o p e r l y  a p p l y  
t h e  c o r p o r a t e  a s s e t s .  A " r e c e i v e r "  u n d e r  the R M B C A  t e r m i n o l ­

o g y  d o e s  n o t  act to m a n a g e  the b u s i n e s s  and a f f a i r s  of the 

c o r p o r a t i o n  b u t  r a t h e r  a c t s  to l i q u i d a t e  its a s s e t s .  U n d e r  
the A C C  t h e  t e r m  " r e c e i v e r "  e m b r a c e s  b o t h  f u n c t i o n s  f o r  o n e  

a c t i n g  u n d e r  t h e  a u t h o r i t y  of A C C  S e c t i o n  .643.

S e c t i o n  . 6 4 5  D E C R E E  F O R  W I N D I N G  UP A N D  D I S S O L U T I O N :  F U R T H E R

J U D I C I A L  R E L I E F

O R I G I N :  A C C  S e c t i o n  . 6 4 5  is n e w ,  and b a s e d  u p o n  G C L  S e c t i o n
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1 8 0 4 .  T h i s  s e c t i o n  r e p l a c e s  A S  1 0 . 0 5 . 5 3 7 ,  . 5 4 6 ,  and . 5 4 9 ,

w h i c h  w e r e  m o d e l e d  u p o n  M B C A  S e c t i o n  97.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 4 5  e m p o w e r s  the c o u r :

h e a r i n g  a s u i t  f o r  i n v o l u n t a r y  d i s s o l u t i o n  u n d e r  e i t h e r  A C C  

S e c t i o n  . 5 2 3  or . 6 3 3  to d e c r e e  a w i n d i n g  up a n d  d i s s o l u t i o n ,  

or, in a f i n a l  e f f o r t  to p r e s e r v e  t h e  s o c i a l  i n t e r e s t s  a d ­

v a n c e d  b y  p r e s e r v a t i o n  of t h e  c o r p o r a t e  e x i s t e n c e ,  i s s u e  s u c h

l e s s  d r a s t i c  o r d e r s ,  d e c r e e s ,  and i n j u n c t i o n s  as j u s t i c e  and 
e q u i  t y  m a y  r e q u i  re.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 3 3  c o v e r s  t h e  e n t r y  of a d e c r e e  of d i s s o l u t i o n .  U n f o r ­

t u n a t e l y ,  it c o n t a i n s  no r e f e r e n c e  to t h e  a u t h o r i t y  of t h a t
c o u r t  to o r d e r  a l t e r n a t i v e  r e l i e f  a i m e d  at t h e  s i m u l t a n e o u s  

r e s o l u t i o n  of t h e  a l l e g e d  g r o u n d  f o r  d :' ; s o l u t i o n  w h i l e  p r e ­

s e r v i n g  the c o r p o r a t e  e x i s t e n c e .

S e c t i o n  . 6 4 3  C O M M E N C E M E N T  A N D  C O N D U C T  OF I N V O L U N T A R Y  P R O C E E D I N G S  

F O R  W I N D I N G  U P ;  C E S S A T I O N  O F  B U S I N E S S ;  N O T I C E

O R I G I N :  A C C  S e c t i o n  . 6 4 8  is t a k e n  f r o m  G C L  1 8 0 5 ,  and r e ­

p l a c e s  AS 1 0 . 0 5 . 5 5 5  a n d  . 5 5 8 ,  w h i c h  w e r e  b a s e d  on M B C A  S e c ­
t i o n  98.

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  p r o v i d e s  t h a t  u p o n  e n t r y

of a d e c r e e  u n d e r  S e c t i o n  . 6 4 5 ,  t h e  b e a r d  is to c o m m e n c e  

w i n d i n g  up s u b j e c t  to c o u r t  s u p e r v i s i o n .  R e g u l a r  b u s i n e s s  

o p e r a t i o n s  are to c e a s e ,  e x c e p t  w h e r e  t h e  c o n t i n u a t i o n  of 

b u s i n e s s  a c t i v i t i e s  is n e c e s s a r y  to p r e s e r v e  g o o d w i l l  or the 

g o i n g - c o n c e r n  v a l u e  of a s s e t s  w h i c h  a r e  to be s o l d . '  In t h e

a b s e n c e  of a p e r ' e c t e d  a p p e a l  or s t a y  o r d e r ,  n o t i c e  is to be

g i v e n  to all s h a r e h o l d e r s  a n d  k n o w n  c r e d i t o r s  and c l a i m a n t s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 0 6 ( b )  a c c o r d s  w i t h  A C C  S e c t i o n  . 6 4 8  t h a t  in t h e  w a k e  of a 

d e c r e e  of d i s s o l u t i o n  t h e  p r o c e s s  of w i n d i n g  up a n d  l i q u i d a ­
t i o n  is tc c o m m e n c e .  T h e  o f f i c i a l  c o m m e n t  ( 1 4 - 4 8 )  r e f e r e n c e s  

S e c t i o n s  1 4 . 0 5 ,  1 4 . 0 6 ,  and 1 4 . 0 7  w h i c h  i m p o r t  the p r o v i s i o n s

on t h e  p r o c e s s  of w i n d i n g  up, l i q u i d a t i o n  a n d  d i s t r i b u t i o n .

S e c t i o n  . 6 5 0  J U R I S D I C T I O N  OF C O U R T

O R I G I N :  A C C  S e c t i o n  . 6 5 0  is a d a p t e d  f r o m  G C L  S e c t i o n  1 8 0 6 ,

a n d  r e p l a c e s  A S  1 0 . 0 5 . 5 7 3 ,  . 5 7 9 ,  . 5 8 2 ,  and . 5 8 5 ,  w h i c h  r e ­
f l e c t e d  t h e  c o n t e n t  of M B C A  S e c t i o n s  98, 10 0 ,  1 0 1 ,  and i 02.

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  s e t s  f o r t h  an e x t e n s i v e

l i s t  of the a n c i l l a r y  p o w e r s  and j u r i s d i c t i o n  t h a t  m a y  be 

e x e r c i s e d  b y  t h e  s u p e r i o r  c o u r t .  Of p a r t i c u l a r  i n t e r e s t  is 

t h e  p o w e r  c o n f e r r e d  by S e c t i o n  . 6 5 0 ( 5 )  f o r  the c o u r t  to fi l l  

a n y  v a c a n c y  on t h e  b o a r d  w h i c h  t h e  d i r e c t o r s  or s h a r e h o l d e r s  

p r o v e  u n a b l e  to f i l l .  A l s o  of i n t e r e s t  is S e c t i o n  . 6 5 0 ( 7 ) ,
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w h i c h  g r a n t s  e x t r a o r d i n a r y  p o w e r s  of r e m o v a l  and p r o h i b i t i o n  

f r o m  f u r t h e r  o f f i c e  h o l d i n g  of a n y  d i r e c t o r  g u i l t y  of d i s ­

h o n e s t y ,  m i s c o n d u c t ,  n e g l e c t  or a b u s e  of t r u s t  in c o n d u c t i n g  

'he w i n d i n g  up of the c o r p o r a t i o n .

C O M P A R I S O N  W I T H  1) C I N A L  D R A F T  OF T H E  R M B C A :  1 4 . 3 1 ( c )  c o n ­

t a i n s  a le s s  e x p l i c i t  and e x p a n s i v e  list of a n c i l l a r y  p o w e r s .

S e c t i o n  . 6 5 3  C L A I M S  A G A I N S T  C O R P O R A T I O N :  C O U R T  A N D  N O N - C O U R T

D I R E C T E D  W I N D I N G  UP; P R E S E N T A T I O N ;  N O T I C E ;  P A Y M E N T ;
S E C U R E D  C L A I M S ;  R E J E C T E D  C L A I M S

O R I G I N :  A C C  S e c t i o n  . 6 5 3  is p r e d i c a t e d  u p o n  GCL S e c t i o n s

1 8 0 7  and 2 U 0 8 ,  and r e p l a c e s  AS 1 0 . 0 5 . 5 7 9 ,  w h i c h  w a s  b a s e d  

u p o n  M B C A  S e c t i o n  100.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .653 d e t a i l s  p r o c e d u r e s  for

s e t t l i n g  all c l a i m s  a g a i n s t  the c o r p o r a t i o n .  All c l a i m s  m u s t  

be p r e s e n t e d  w i t h i n  a s p e c i f i e d  t i m e  a f t e r  w h i c h  t h e y  are 
b a r r e d .  T m ' s  s e c t i o n  m a k e s  s e p a r a t e  p r o v i s i o n s  for the f a t e  

of c o n t i n g e n t ,  u n m a t u r e d ,  oh d i s p u t e d  c l a i m s ,  or w h e r e  t h e r e  

is u n c e r t a i n t y  or d i s p u t e  c o n c e r n i n g  the i d e n t i t y  or c a p a c i t y  

of the c l a i m a n t ,  d e p e n d i n g  u p o n  w h e t h e r  the w i n d i n g  up is

w i t h  or w i t h o u t  j u d i c i a l  s u p e r v i s i o n .  W h e n  a s s e t s  are r e ­

d u c e d  to c a s h ,  the C o m m i s s i o n e r  of R e v e n u e  is e s t a b l i s h e d  as 
a s t a k e h o l d e r ,  u n d e r  a p r o v i s i o n  w h i c h  e n s u r e s  t h a t  d i s p u t e s  

do not l e a v e  the c o m m i s s i o n e r  w i t h  c u s t o d y  of the a s s e t s  for 
an i n d e f i n i t e  p e r i o d  of t i m e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 0 6  d e a l s  w i t h  k n o w n  c l a i m s  a g a i n s t  the d i s s o l v e d  c o r p o r a ­
t i o n .  L i k e  A C C  S e c t i o n  . 6 5 3 ,  it p r o v i d e s  f o r  n o t i c e  to

c r e d i t o r s  and the e s t a b l i s h i n g  of d e a d l i n e s  w h i c h ,  if not 

m e t ,  bar c l a i m s .  R M B C A  S e c t i o n  1 4 . 0 7  c o v e r s  u n k n o w n  c l a i m s  

a g a i n s t  the e n t i t y .  L i k e  A C C  S e c t i o n  . 6 5 3 ( d )  and (f), t h e r e  

is p r o v i s i o n  for n o t i c e  b y  p u b l i c a t i o n .  A s s e t s  c o v e r i n g  t h e  

c l a i m s  of c r e d i t o r s  or c l a i m a n t s  w h o  c a n n o t  be f o u n d  or w h o
are n o t  c o m p e t e n t  to r e c e i v e  t h e m  are to be d e p o s i t e d ,  u n d e r

R M B C A  S e c t i o n  1 4 . 4 0  w i t h  the s t a t e  t r e a s u r e r .

T h e  a b o v e  p r o v i s i o n s  of the RMtSC A on v o l u n t a r y  d i s s o l u ­

t i o n  are m a d e  a p p l i c a b l e  in the c a s e  of j u d i c i a l  d i s s o l u t i o n  
by Sec t i on 1 4 . 3 3 .

S e c t i o n  . 6 5 5  O R D E R  D E C L A R I N G  C O R P O R A T I O N  W O U N D  UP A N D  D I S S O L V E D ;

D E C L A R A T I O N S ;  E F F E C T ;  A D D I T I O N A L  O R D E R S ;  D I S C H A R G E  
OF D I R E C T O R S

O R I G I N :  A C C  S e c t i o n  . 6 5 5  is d e r i v e d  f r o m  GCL S e c t i o n  1 3 0 8 ,
and r e p l a c e s  AS 1 0 . 0 5 . 5 8 5 ,  w h i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n  
1 0 2 .
S U M M A R Y  OF C O V E R A G E :  U p o n  f i n a l  s e t t l e m e n t  of a c c o u n t s  and a

d e t e r m i n a t i o n  t h a t  tne c o r p o r a t i o n ' s  a f f a i r s  are in a c o n d i ­
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t i o n  f o r  it to be d i s s o l v e d ,  A C C  S e c t i o n  . 6 5 5  d i r e c t s  t h e  

c o u r t  to m a k e  an o r d e r  d e c l a r i n g  t h e  c o r p o r a t i o n  d u l y  w o u n c  

up and d i s s o l v e d .  T h i s  o r d e r  m u s t  s p e c i f y  i n f o r m a t i o n  r e ­

g a r d i n g  p r o v i s i o n s  f o r  t a x e s  and p e n a l t i e s ,  k n o w n  a e b t s  a n d  

l i a b i l i t i e s ,  and d ' s t r i b u t i o n  of a s s e t s  to s h a r e h o l d e r s .  T n e  

o r d e r  m u s t  a l s o  d a c l a r e  t h a t  t h o s e  c o n d u c t i n g  t h e  w i n d i n g  u d  
h a v e  s e t t l e d  t h e i r  a c c o u n t s  and t h a t  t h e i r  d u t i e s  and l i a b i ­

l i t i e s  a r e  d i s c h a r g e d .  U p o n  t h e  i s s u a n c e  of t h i s  o r d e r ,  c o r ­

p o r a t e  e x i s t e n c e  c e a s e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  d o e s

n o t  c o n t a i n  an e x p l i c i t  p r o v i s i o n  c o v e r i n g  w h a t ,  u n d e r  A C C  

S e c t i o n  . 6 5 5 ,  is the l a s t  s t e p  in the o r d e r l y  w i n d i n g  up a n d  

d i s t r i b u t i o n  of c o r p o r a t e  a s s e t s .

S e c t i o n  . 6 5 8  F I L I N G  OF D E C R E E  OF D I S S O L U T I O N

O R I G I N :  A C C  S e c t i o n  . 6 5 8  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of

AS 1 0 . 0 5 . 5 8 8 ,  w h i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n  10 3 .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  p r o v i d e s  t h e  p r o c e d u r e  f o r

f i l i n g  of t h e  d e c r e e  of d i s s o l u t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  S e c t i o n

1 4 . 2 2 ( a )  of t h e  R M B C A  d i r e c t s  t h a t  t h e  " c l e r k  of the c o u r t  

s h a l l  d e l i v e r  a c e r t i f i e d  c o p y  of the d e c r e e  [ n f  d i s s o l u t i o n ]  

to the s e c r e t a r y  of s t a t e ,  w h o  s h a l l  f i l e  i t . "

S e c t i o n  . 6 6 0  P O W E R S  A N D  D U T I E S  OF D I R E C T O R S  IN D I S S O L U T I O N  

P R O C E E D I N G S

O R I G I N :  A C C  S e c t i o n  . 6 6 0  is d e r i v e d  f r o m  G C L  S e c t i o n  2 U 0 1 ,

a n d  is n e w  to A l a s k a  law. It r e p l a c e s  A S  1 0 . 0 5 . 4 3 9 ( 2 ) ,  . 5 6 4 ,  

a n d  . 5 7 0 ,  w h i c h  w e r e  b a s e d  r e s p e c t i v e l y  cn M B C A  S e c t i o n s  37 
a n d  98.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 6 0  is the h e a r t  of tne

r e f o r m e d  f r a m e w o r k  f o r  u t i l i z i n g  t h e  i n c u m b e n t  d i r e c t o r s  ana 

o f f i c e r s  to c o n d u c t  b o t h  v o l u n t a r y  and i n v o l u n t a r y  d i s s o l u ­

t i o n ,  a s i g n i f i c a n t  c h a n g e  f r o m  e x i s t i n g  law, w h i c h  u t i l i z e s  

a " l i q u i d a t i n g  r e c e i v e r "  a p p o i n t e d  by t h e  c o u r t .  T h i s  s e c ­

t i o n  e n u m e r a t e s  p o w e r s  a n d  d u ^ ' a s  of trie b o a r d .  In tne e v e n t  

t h e  s u p e r i o r  c o u r t  d o e s  n o t  r e p o s e  c o n f i d e n c e  in the a b i l i ­

t i e s  or f i d e l i t y  of t h e  i n c u m b e n t  m a n a g e m e n t ,  it has p o w e r  

u n d e r  A C C  S e c t i o n  . 6 4 3  to a p p o i n t  o t h e r  p e r s o n s  to c o n d u c t  
the w i n d i n g  u p .

C O M P a . ' t S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  As p i a v i o u s l y

n o t e d ,  it s e e m s  i m p l i c i t  u n d e r  t n e  t e r m s  of R M B C A  S e c t i o n

1 4 . 0 5  t h a t  t h e  r e f o r m  of u t i l i z i n g  i n c u m b e n t  d i r e c t o r s  in 

p r e f e r e n c e  to c o u r t  o r d e r e d  a u t h o r i t i e s  co c o n d u c t  the w i n d ­
ing up has b e e n  a c c e p t e d  by t h e  f r a m e r s  of t h e  t e n t a t i v e  

d r a f t .
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S e c t i o n  . 6 6 3  P R O C E E D I N G  TO D E T E R M I N E  I D E N T I T Y  OF D I R E C T O R S  OR TO 

A P P O I N T  D I R E C T O R S

O R I G I N :  A C C  S e c t i o n  . 6 6 3  is l a k e n  f r o m  G C L  S e c t i o n  1 0 0 3 .

T h e r e  is no c o m p a r a b l e  p r o v i s i o n  in A l a s k a  l a w  or the M B C A .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  c r e a t e s  a p r o c e d u r e  for

e s t a b l i s h i n g  the i d e n t i t y  of t h o s e  w h o  a r e  to w i n d  up and 

d i i s o l v e  the c o r p o r a t i o n ,  and to r e p l a c e  t h o s e  w h o  are u n ­
w i l l i n g  or u n a b l e  to p e r f o r m  t h e i r  d u t i e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h i s  p o w e r  is
n o t  e x p r e s s l y  p r o v i d e d  in the R M B C A .

S e c t i o n  . 6 6 5  D I S T R I B U T I O N  OF C O R P O R A T E  A S S E T S  A M O N G  

S H A R E H O L D E R S ;  W H E N  T O  BE M A D E

O R I G I N :  A C C  S e c t i o n  . 6 6 5  is b a s e d  u p o n  G C L  S e c t i o n  2 0 0 4 .  It

r e p l a c e s  A S  1 0 . 0 5 . 4 3 9  a n d  .56 1 ,  w h i c h  w e r e  b a s e d  u p o n  M B C A  

S e c t i o n s  87 and 98.

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  p r o v i d e s  for the d i s t r i ­

b u t i o n  of r e m a i n i n g  a s s e t s  to s h a r e h o l d e r s  a c c o r d i n g  to t h e i r  

r e s p e c t i v e  r i g h t s  and p r e f e r e n c e s  o n c e  the i n t e r e s t s  of c r e ­
d i t o r s  and o t h e r  c l a i m a n t s  a g a i n s t  the c o r p o r a t i o n  h a v e  b e e n  
se tt 1 e d .

C O M P A R I S O N  W I T H . T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 0 5 ( a ) ( 4 )  a p p e a r s  to be the o n l y  c o v e r a g e  of th i s  p o i n t .  
It d o e s  not s e t t l e  the i s s u e  of the t i m i n g  of s u c h  d i s t r i b u ­

t i o n s ,  an a m b i g u i t y  w h i c h  m a y  w o r k  to the d i s s e r v i c e  of 
c r e d i  t o r s  .

S e c t i o n  . 6 6 8  P R O V I S I O N  FOR P A Y M E N T  OF D E B T  OR L I A B I L I T Y

O R I G I N :  A C C  S e c t i o n  . 6 6 8  is t a k e n  f r o m  S e c t i o n  2 0 0 5  of the

GC L .  It is w i t h o u t  p r e c e d e n t  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 6 8  p r o v i d e s  a d e f i n i t i o n

of the c o n c e p t  " a d e q u a t e  p r o v i s i o n "  f o r  a d e b t  or l i a b i l i t y ,  

a c o n c e p t  u s e d  e x t e n s i v e l y  t h r o u g h o u t  A r t i c l e  9 as a p r e c o n ­

d i t i o n  f o r  d i s t r i b u t i n g  a s s e t s  to s h a r e h o l d e r s  w h e n  all 
c l a i m s  b y  c r e d i t o r s  h a v e  n o t  y e t  b e e n  s e t t l e d .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 0 5 ( a ) ( 3 )  m a k e s  a r e f e r e n c e  to the p o w e r  to ". . . m a k [ e ]
p r o v i s i o n  f o r  d i s c h a r g i n g  its l i a b i l i t i e s . "  S e c t i o n  1 4 . 4 0  

u t i l i z e s  the s t a t e  t r e a s u r e r  as a r e p o s i t o r y  f o r  f u n d s  set 

a s i d e  to p a y  u n k n o w n  or i n e l i g i b l e  c r e d i t o r s  or c l a i m a n t s .
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S e c t i o n  . 6 7 0  D I S T R I B U T I O N  IN M O N E Y  OR IN K I N D ;  I N S T A L L M E N T S

O R I G I N :  A C C  S e c t i o n  . 6 7 0  is t a k e n  f r o m  G C L  S e c t i o n  2 0 0 6 ,  and 

is w i t h o u t  p r e c e d e n t  in e i t h e r  A l a s k a  l a w  or t h e  M B C A .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 7 0  g i v e s  e x p r e s s  s a n c t i o n

to d i s t r i b u t i o n  s c h e m e s  w h i c h  g i y e s  s h a r e h o l d e r s  p r o p e r t y  as 

o p p o s e d  to c a s h .  I n s t a l l m e n t  p l a n s  a r e  a l s o  s a n c t i o n e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  c o n ­

t a i n s  n o  c o v e r a g e  othe. t h a n  the g e n e r a l  p r o v i s i o n s  of S e c ­
t i o n  1 4 . 0 5 ( a ) .

S e c t i o n  . 6 7 3  P L A N  OF D I S T R I B U T I O N ;  A D O P T I O N ;  B I N D I N G  E F F E C T ;

N O T I C E ;  P A Y M E N T  T O  D I S S E N T I N G  S H A R E H O L D E R S ;  

A B A N D O N M E N T

O R I G I N :  A C C  S e c t i o n  , 6 7 3  is p r e d i c a t e d  u p o n  G C L  S e c t i o n

2 0 0 7 ,  a n d  is w i t h o u t  p r e c e d e n t  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 6 7 3  p e r m i t s  the l i q u i d a ­

t i o n  r i g h t s  of o u t s t a n d i n g  s h a r e s  to be a l t e r e d  to a c c o m ­

m o d a t e  a p l a n  of d i s t r i b u t i o n  of a s s e t s  o t h e r  t h a n  m o n e y  u p o n  

t h e  a p p r o v a l  by t h e  o u t s t a n d i n g  s h a r e s .  C l a s s  v o t i n g  is e x ­

p r e s s l y  p r o v i d e d .  P r e f e r r e d  s h a r e s  d i s s e n t i n g  f r o m  the p l a n  
m a y  r e q u i r e  t h e  c o r p o r a t i o n  to m a k e  p a y m e n t  a c c o r d i n g  to 

t h e i r  u n a l t e r e d  l i q u i d a t i o n  p r e f e r e n c e s .  If s u c h  d i s s e n t  and 

d e m a n d  p r e j u d i c e s  the p l a n ,  t h e  b o a r d  is a u t h o r i z e d  to a b a n ­

d o n  the p l a n  w i t h o u t  f u r t h e r  r e c o u r s e  to s h a r e h o  1 d e r s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  d e e s

n o t  c o n t a i n  p r o v i s i o n s  i n c o r p o r a t i n g  t h e s e  p o w e r s .

S e c t i o n  . 6 7 5  R E C O V E R Y  OF A M O U N T S  I M P R O P E R L Y  D I S T R I B U T E D

O R I G I N :  A C C  S e c t i o n  . 6 7 8  is t a k e n  f r o m  G C L  S e c t i o n  2 0 0 9 ,  and
is n e w  to A l a s k a  la w .

S U M M A R Y  OF ''OVE R A G E :  A n y  a m o u n t  i m p r o p e r l y  d i s t r i b u t e d  to

s h a r e h o 1 d e r s  m a y  be r e c o v e r e d  u n d e r  S e c t i o n  . 6 7 5 .  T h e r e  is 

n o  r e q u i r e m e n t  t n a t  s h a r e h o l d e r s  h a v e  k n o w l e d g e  of the i m p r o ­
p r i e t y  of s u c h  a d i s t r i b u t i o n .  A n y  r e c o v e r y  f r o m  s h a r e ­
h o l d e r s  m a y  n o t  f u n c t i o n  to a l t e r  t h e i r  r i g h t s  to s h a r e  p r o  

r a t a  in t h e  r e s i d u a l  a s s e t s  of t h e  c o r p o r a t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 0 7 ( d ) ( 2 )  p r o v i d e s  f o r  t h e  l i a b i l i t y  of s h a r e h o l d e r s  w h o  

h a v e  r e c e i v e d  d i s t r i b u t e d  c o r p o r a t e  a s s e t s  to t h e  c l a i m s  of 
c r e d  i t o r s .

S e c t i o n  . 6 7 8  C O N T I N U E D  E X I S T E N C E  OF C ’S S O L V E D  C O R P O R A T I O N S ;

P U R P O S E S ;  A B A T E M E N T  OF A C T I O N S ;  D I S T R I B U T I O N  OF

8 8



O M I T T E D  A S S E T S

O R I G I N :  A C C  S e c t i o n  6 7 8 ( a )  is t a k e n  f r o m  A S  1 0 . 0 5 . 5 9 4 ,  and

is b a s e d  u p o n  M B C A  S e c t i o n  10 5 .  S u b s e c t i o n s  (b), (c), and

(d) are t a k e n  f r o m  the 1 9 8 0  a m e n d m e n t  to A S  1 0 . 0 5 . 5 9 4  (53
1 1 2 ).
S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  p r o v i d e s  t h a t  a c o r p o r a ­

ti o n  t h a t  has b e e n  d i s s o l v e d  m a y  c o n t i n u e  to e x i s t  f o r  an i n­

d e f i n i t e  p e r i o d  of t i m e  f o r  t h e  p u r p o s e  of w i n d i n g  up its a f ­

f a i r s ,  p r o s e c u t i n g  and d e f e n d i n g  a c t i o n s  b y  or a g a i n s t  it,
c o l l e c t i n g  and d i s c h a r g i n g  o b l i g a t i o n s ,  d i s p o s i n g  of and c o n ­

v e y i n g  its p r o p e r t y ,  and c o l l e c t i n g  and d i v i d i n g  its a s s e t s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 4 . 0 5 ( b )  c o n t a i n s  s i m i l a r  p r o v  ' i o n s  c o n t i n u i n g  the c o r p o r a t e  
e x i s t e ri c e .
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A R T I C L E  10. F O R E I G N  C O R P O R A T I O N S

S e c t i o n  . 7 0 5  A D M I S S I O N  O F  F O R E I G N  C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  . 7 0 5  is a r e e n a c t m e n t  of A S  1 0 . 0 5 . 5 9 7 ,

w h i c h  is b a s e d  u p o n  S e c t i o n  1 0 6  of the M B C A .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 7 0 5  c o n d i t i o n s  e n t r y  of a

f o r e i g n  c o r p o r a t i o n  f o r  t h e  p u r p o s e  of t r a n s a c t i n g  b u s i n e s s  

w i t h i n  A l a s k a .  It is i n t e n d e d  to e x e r c i s e  to t h e  f u l l e s t  the 

p o l i c e  p o w e r  of t h e  s t a t e  w h i l e  r e s p e c t i n g  t h e  e q u a l  p r o t e c ­

t i o n  g u a r a n t e e s  m a d e  o b l i g a t o r y  by the F o u r t e e n t h  A m e n d m e n t  

t o  t h e  C o n s t i t u t i o n  of t h e  U n i t e d  S t a t e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 1 ( a )  p a r a l l e l s  A C C  S e c t i o n  . 7 0 5  in r e q u i r i n g  a c e r t i f i ­

c a t e  o f a u t h o r i t y  as a p r e c o n d i t i o n  to a f o r e i g n  c o r p o r a t i o n s  

a b i l i t y  to t r a n s a c t  b u s i n e s s  w i t h i n  a h o s t  s t a t e .

S e c t i o n  , 7 0 8  A P P L I C A 7 : 0 N  T O  C O R P O R A T I O N S  N O W  A U T H O R I Z E D  T O

T R A N S A C T  B U S I N E S S  IN T H E  S T A T E

O R I G I N :  A C C  S e c t i o n  . 7 0 8  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of

A S  1 0 . 0 5 . 5 8 7  and is b a s e d  u p o n  S e c t i o n  1 2 3  of the M B C A .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 7 U 8 r e f l e c t s  the d e t e r ­

m i n a t i o n  of t h e  l e g i s l a t u r e  to g r a n t  to f o r e i g n  c o r p o r a t i o n s ,  

i r r e s p e c t i v e  of t h e i r  d a t e  of e n t r y ,  the e q u a l  p r o t e c t i o n s  of 

t h e  l a w s  of A l a s k a  i n c l u d i n g  t h e  i m p o s i t i o n  of all l i m i t a ­

t i o n s ,  r e s t r i c t i o n s  , l i a b i l i t i e s ,  and d u t i e s  p r e s c r i b e d  in 
t h e  A C C .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 7 . 0 2  p a r a l l e l s  A C C  S e c t i o n  . 7 0 8  in e x t e n d i n g  t h e  p r o v i s i o n s  

of a n e w  c o r p o r a t i o n s  c o d e  to f o r e i g n  c o r p o r a t i o n s  c u r r e n t l y  

q u a l i f i e d  to t r a n s a c t  b u s i n e s s  in t h e  h o s t  s t a t e .

S e c t i o n  . 7 1 0  L I A B I L I T Y  F O R  T R A N S A C T I N G  B U S I N E S S  W I T H O U T  

C E R T I F T C A T E  OF A U T H O R I T Y

O R I G I N :  A C C  S e c t i o n  . 7 i 0  is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 6 9 6
;ind is b a s e d  u p o n  S e c t i o n  1 2 4  of the M B C A .

S U M M A R Y  OF C O V E R A G E :  In o r d e r  to e n f o r c e  t h e  r e a u i > ' e m e n :

t h a t  a f o r e i g n  c o r p o r a t i o n  o b t a i n  a c e r t i f i c a t e  of a u m o r i t y  

p r i o r  to t r a n s a c t i n g  b u s i n e s s  w i t h i n  A l a s k a ,  A C C  S e c t i o n  .7 1 0
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i m p o s e s  a p e n a l t y  of up to $ 1 0 , 0 0 0  p e r  y e a r  or p o r t i o n  t h e r e ­

of d u r i n g  w h i c h  s u c h  i n t r a s t a t e  b u s i n e s s  was t r a n s a c t e d  w i t h ­
ou t  c o m p l i a n c e  w i t h  A C C  S e c t i o n  .705. In a d d i t i o n ,  s u c h  a 

f o r e i g n  c o r p o r a t i o n  is m a d e  l i a b l e  f o r  all f e e s  and t a x e s  

w h i c h  w o u l d  h a v e  b e e n  p a i d  if t n e r e  h a d  b e e n  fu l l  c o m p l i a n c e  
w i t h  the AC C .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE R M B C A :  R M B C A  S e c t i o n

1 5 . 0 2 ( d )  a u t h o r i z e s  the i m p o s i t i o n  of a p e n a l t y  f o r  t r a n s a c t ­

ing  b u s i n e s s  w i t h o u t  a c e r t i f i c a t e  of a u t h o r i t y .

S e c t i o n  . 7 1 3  T R A N S A C T I N G  B U S I N E S S  W I T H O U T  C E R T I F I C A T E  OF 

A U T H O R I T Y  AS B A R  T O  R I G H T  TO SUE

O R I G I N :  A C C  S e c t i o n  . 7 1 3  r e e n a c t s  AS 1 0 . 0 5 . 6 9 0  and is b a s e d

u p o n  S e c t i o n  1 2 4  of the M B C A .

S U M M A R Y  OF C O V E R A G E :  A m o n g  the d i s c i p l i n a r y  c o n s e q u e n c e s  of

a f o r e i g n  c o r p o r a t i o n ' s  t r a n s a c t i o n  of b u s i n e s s  w i t h i n  A l a s k a  
w i t h o u t  c o m p l i a n c e  w i t h  A C C  S e c t i o n  .7 0 5  is the d e n i a l  of its 

r i g h t  to m a i n t a i n  a n y  a c t i o n ,  s u i t ,  or p r o c e e d i n g  in A l a s k a  

s t a t e  c o u r t s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 4 ( a ) ,  (b ), and (c) c r e a t e s  i d e n t i c a l  c o n s e q u e n c e s  to
t h o s e  set f o r t h  in A C C  S e c t i o n  .713.

S e c t i o n  . 7 1 5  T R A N S A C T I N G  B U S I N E S S  W I T H O U T  C E R T I F I C A T E  OF

A U T H O R I T Y  N O T  A F F E C T I N G  C O N T R A C T S  A N D  R I G H T  TO 
D E F E N D  A C T I O N

O R I G I N :  A C C  S e c t i o n  .7 1 5  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of

A S  1 0 . 0 5  . . 6 9 3  .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .715 c o n f i n e s  t h e  d i s c i p l i ­

n a r y  c o n s e q u e n c e s  of the t r a n s a c t i o n  by a f o r e i g n  c o r p o r a t i o n  

of i n t r a s t a t e  b u s i n e s s  w i t h i n  A l a s k a  w i t h o u t  a c e r t i f i c a t e  of 

a u t h o r i t y  to t h o s e  i m p o s e d  b y  the A C C .  It d o e s  not g e n e r a t e  
g r o u n d s  f o r  a c o n t r a c t i n g  p a r t y  to a s s a i l  the v a l i d i t y  of a 

c o n t r a c t  or t r a n s a c t i o n  w i t h  a n o n c o m p l y i n g  f o r e i g n  c o r p o r a ­
t i o n .  F i n a l l y ,  a l t h o u g h  p r e c l u d e d  by A C C  S e c t i o n  . 7 1 3  f r o m  
i n i t i a t i n g  a n y  a c t i o n ,  s u i t ,  or o t h e r  p r o c e e d i n g ,  a n o n c o m -  

p l y i n g  f o r e i g n  c o r p o r a t i o n  is n o t  p r e c l u d e d  f r o m  d e f e n d i n g  

i t s e l f  in p r o c e e d i n g s  c o m m e n c e d  by o t h e r s  in A l a s k a  c o u r t s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 2 ( e )  a c c o r d s  w i t h  tne p r o v i s i o n s  of A C C  S e c t i o n  .715.

S e c t i o n  . 7 1 8  A C T I V I T I E S  N O T  C O N S T I T U T I N G  T R A N S A C T I N G  B U S I N E S S  IN 
T H I S  SI A T E
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O R I G I N :  A C C  S e c t i o n  , 7 1 8  is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 5 0 0 ,

a n d  is b a s e d  u p o n  S e c t i o n  1 0 6  of t h e  M B C A .

S U M M A R Y  O F  C O V E R A G E :  U n d e r  t h e  i n t e r s t a t e  c o m m e r c e  c l a u s e

a n d  c o m m o n  l a w  c o m i t y  p r i n c i p l e s ,  a f o r e i g n  c o r p o r a t i o n  m a y  

e n g a g e  in c e r t a i n  a c t i v i t i e s  w i t h i n  a s t a t e  w i t h o u t  b e i n g  r e ­

q u i r e d  to f i r s t  o b t a i n  a c e r t i f i c a t e  of a u t h o r i t y .  In an e f ­

f o r t  to r e d u c e  l i t i g a t i o n  a n d  c l a r i f y  a m u r < y b o d y  of d e c i ­

s i o n a l  l a w  p r e c e d e n t ,  A C C  S e c t i o n  . 7 1 8  e n u m e r a t e s  a c t i v i t i e s  

w h i c h  a f o r e i g n  c o r p o r a t i o n  m a y  p u r s u e  w i t h o u t  t h e  n e c e s s i t y  

of o b t a i n i n g  a c e r t i f i c a t e  of a u t h o r i t y  u n d e r  A C C  S e c t i o n  

. 7 0 5  .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 1 ( b )  is s u b s t a n t i v e l y  i d e n t i c a l  to A C C  S e c t i o n  . 7 1 3 .

S e c t i o n  . 7 2 0  C O R P O R A T E  N A M E  OF F O R E I G N  C O R P O R A T I O N

S e c t i o n  . 7 2 3  A S S U M E D  C O R P O R A T E  N A M E

S e c t i o n  . 7 2 5  C H A N G E  OF N A M E  BY F O R E I G N  C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  . 7 2 0  r e p r e s e n t s  a m o d i f i e d  c o n t e n t  of AS

1 0 . 0 5 . 5 0 6  a n d  is b a s e d  u p o n  S e c t i o n  1 0 8  of t h e  M B C A .

A C C  S e c t i o n  . 7 2 3 ( a )  is b a s e d  u p o n  A S  1 0 . 0 5 . 6 0 7  and 

p r e d i c a t e d  u p o n  S e c t i o n  1 0 8 ( c ) ( 1 2 )  of t h e  M B C A .  w o r d i n g  

c h a n g e s  h a v e  b e e n  m a d e  in o r d e r  to a v o i d  a n y  c o n f u s i o n  in 

c o o r d i n a t i n g  t h i s  s e c t i o n  w i t h  A C C  S e c t i o n  . 7 2 0 .  S e c t i o n  

. 7 2 3 ( b )  is n e w  and r e p l a c e s  the r e q u i r e m e n t  t h a t  a c o r p o r a ­

t i o n  u s i n g  an a s s u m e d  n a m e  i d e n t i f y  its t r u e  c o r p o r a t e  n a m e  

in all a d v e r t i s i n g ,  c o n t r a c t s ,  a n d  o t h e r  l e g a l  d o c u m e n t s  w i t h  

a s c h e m e  w h e r e b y  a n y  i n t e r e s t e d  p a r t y  m a y  r e s o r t  to r e c o r d s  

m a i n t a i n e d  by the c o m m i s s i o n e r  w h i c h  r e f e r e n c e s  the a c t u a l  

a n d  a s s u m e d  n a m e s  of f o r e i g n  c o r p o r a t i o n s .

A C C  S e c t i o n  . 7 2 5  r e e n a c t s  A S  1 0 . 0 5 . 6 Q y ,  a n d  is b a s e d  
u p o n  S e c t i o n s  1 0 9  of the M B C A .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  , 7 2 0  i m p o s e s  u p o n  f o r e i g n

c o r p o r a t i o n s  s e e k i n g  a c e r t i f i c a t e  of a u t h o r i t y  t h e  s a m e  

l i m i t a t i o n s  w i t h  r e s p e c t  to a c o r p o r a t e  n a m e  w h i c h  a r e  i m ­
p o s e d  u p o n  d o m e s t i c  c o r p o r a t i o n s  b y  A C C  S e c t i o n  . 1 0 5 .

In o r d e r  to a c c o m m o d a t e  a f o r e i g n  c o r p o r a t i o n  w h i l e  at 

t h e  s a m e  t i m e  v i n d i c a t i n g  t h e  p o l i c i e s  of A l a s k a  law, A C C  

S e c t i o n  . 7 2 3  p e r m i t s  a c o r p o r a t i o n  d i s a b l e d  f r o m  u s i n g  its 
a c t u a l  n a m e  to a d o p t  an a s s u m e d  n a m e  w h i c h ,  if it is p e r m i s ­

s i b l e  u n d e r  A C C  S e c t i o n  . 7 2 0 ,  is the n a m e  u n d e r  w h i c h  it 

e l e c t s  to d o  b u s i n e s s  in A l a s k a .

A C C  S e c t i o n  . 7 2 5  f u r t h e r s  the p o l i c y  w i t h  r e s p e c t  to 

p e r m i s s i b l e  and i m p e r m i s s i b l e  c o n t e n t  of c o r p o r a t e  n a m e s  by 
p r o v i d i n g  t h a t  a f o r e i g n  c o r p o r a t i o n  w i l l  h a v e  its r i g n t  / 
t r a n s a c t  b u s i n e s s  s u s p e n d e d  w e r e  it to a d o p t  an i m p e r m i s s i b l e  

n a m e .
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C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 6  is f u n c t i o n a l l y  e q u i v a l e n t  to A C C  S e c t i o n s  . 7 2 0 ,  .723,
and . 725 .

S e c t i o n  . 7 2 8  A P P L I C A T I O N  F O R  C E R T I F I C A T E  OF A U T H O R I T Y

S e c t i o n  . 7 3 0  C O N T E N T S  OF A P P L I C A T I O N

S e c t i o n  . 7 3 3  F I L I N G  OF A P P L I C A T I O N  F O R  C E R T I F I C A T E  OF A U T H O R I T Y

O R I G I N :  A C C  S e c t i o n  . 7 2 8  is a s t r a i g h t  r e e n a c t m e n t  of AS

1 0 . 0 5 . 6 1 2 .

ACC S e c t i o n  .7 3 0  is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 6 1 5  as
a m e n d e d .  It is p r e d i c a t e d  u p o n  S e c t i o n  110 of the M B C A .

A C C  S e c t i o n  . 7 3 3  is i d e n t i c a l  to AS 1 0 . 0 5 . 6 1 3  and .621
a n d  is p r e m i s e d  u p o n  S e c t i o n  111 of the M B C A .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .7 2 8  p r o v i d e s  t h a t  the f o r ­

e i g n  c o r p o r a t i o n ' s  a p p l i c a t i o n  to do b u s i n e s s  in A l a s k a  shall 

be f i l e d  w i t h  the c o m m i s s i o n e r .

A C C  S e c t i o n  . 7 3 0  s p e c i f i e s  the s u b j e c t  m a t t e r  and i n­

f o r m a t i o n  w h i c h  m u s t  be i n c l u d e d  in an a p p l i c a t i o n  for a c e r ­

t i f i c a t e  of a u t h o r i t y .  T h r e e  of the r e q u i r e d  i t e m s  are n o n -  

u n i f o r m :  S e c t i o n  . 7 3 0 ( 5 )  g o e s  b e y o n d  the s t a t e m e n t  of p u r ­

po s e  to r e q u i r e  s e l e c t i o n  f r o m  the i d e n t i f i c a t i o n  c o d e  e s t a b ­

l i s h e d  u n d e r  A C C  S e c t i o n  . 9 5 0 ;  S e c t i o n  . 7 3 0 ( 1 2 )  m a n d a t e s  d i s ­

c l o s u r e  of the n a m e s  and a d d r e s s  of e a c h  a l i e n  a f f i l i a t e ;  
and, S e c t i o n  . 7 3 0 ( 1 3 )  r e q u i r e s  t h a t  the a p p l i c a t i o n  s t a t e  tne 

n a m e  and a d d r e s s  of a n y  p e r s o n ( s )  o w n i n g  at l e a s t  5% of the 

s h a r e s  or a n y  c l a s s  of s h a r e s  and t h _ n  d i s c l o s e  the p e r c e n t ­
age o w n e d  by s u c h  i n d i v i d u a l s .

A C C  S e c t i o n  . 7 3 3  s p e c i f i e s  t h a t  the a p p l i c a t i o n  sha l l  

be on f o r m s  f u r n i s h e d  b y  the c o m m i s s i o n e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 1 ( a )  is i d e n t i c a l  to A C C  S e c t i o n  .728. R M B C A  S e c t i o n  
1 5 . 0 1 ( b )  is s i m i l a r  to A C C  S e c t i o n  . 7 3 0  w i t h  the e x c e p t i o n  of 

the t h r e e  i t e m s  a d d e d  by the A l a s k a  l e g i s l a t u r e  and in f o r  [na­

ti o n  r e g a r d i n g  the c a p i t a l i z a t i o n  of the a p p l i c a n t .

S e c t i o n  . 7 3 5  E F F E C T  OF C E R T I F I C A T E  OF A U T H O R I T Y

O R I G I N :  A C C  S e c t i o n  .735 is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 6 2 4

and b a s e d  u p o n  S e c t i o n  1 1 2  of the M B C A .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .7 3 5  p a r a l l e l s  A C C  S e c t i o n

. 2 1 8  by e s t a b l i s h i n g  a . " b r i g h t  l i n e "  e v e n t  u p o n  w h i c h  the
a u t h o r i t y  to t r a n s a c t  i n t r a s t a t e  b u s i n e s s  is g r a n t e d  by the

S t a t e  of A 1 a s k a .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 5 ( a )  is the f u n c t i o n a l  e q u i v a l e n t  of ACC S e c t i o n  .735.

93



T h e  b a l a n c e  of t h e  R M B C A  s e c t i o n  c o n t a i n s  r e c i t a t i o n s  t h a t  in 

g r a n t i n g  a c e r t i f i c a t e  of a u t h o r i t y  the h o s t  s t a t e  d o e s  n o t  

i n t e n o  to m e d d l e  in the i n t e r n a l  a f f a i r s  of the f o r e i g n  c o r -  
p o r a t i o n .

S e c t i o n  . 7 3 8  A M E N D E D  C E R T I F I C A T E  OF A U T H O R I T Y

O R I G I N :  A C C  S e c t i o n  . 7 3 3 ( a )  is a r e e n a c t m e n t  of AS

1 0 . 0 5 . 6 5 7 .  S e c t i o n  . 7 3 3 ( b )  is n e w  and c o n f o r m s  the e n t i r e  
s e c t i o n  to M B C A  S e c t i o n  1 1 3 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 7 3 8  o b l i g e s  a f o r e i g n  c o r ­

p o r a t i o n  w h i c h  c h a n g e s  i t s  c o r p o r a t e  n a m e  or d e s i r e s  to

p u r s u e  an i n t r a s t a t e  p u r p o s e  in A l a s k a  o t h e r  t h a n  t h e  o n e ( s )  

s e t  f o r t h  in i t s  a p p l i c a t i o n  f o r  a c e r t i f i c a t e  of a u t h o r i t y  

to o b t a i n  an a m e n d e d  c e r t i f i c a t e  as a p r e c o n d i t i o n  to e f f e c t -  

i ng s u c h  c h a n g e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 4  is s i m i l a r  to A C C  S e c t i o n  . 7 3 3  e x c e p t  t h a t  t h e r e  is no

i n t e r e s t  in t h e  p u r p o s e ( s )  w h i c h  t h e  a p p l i c a n t  c o r p o r a t i o n  

p r o p o s e s  to p u r s u e  in t h e  h o s t  s t a t e .

S e c t i o n  . 7 4 0  P O W E R S  OF F O R E I G N  C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  . 7 4 0  r e e n a c t s  A S  1 0 . 0 5 . 6 0 3  and is p r e m ­

i s e d  u p o n  S e c t i o n  1 0 7  of t h e  M B C A .

S U M M A R Y  OF C O V E R A G E :  C o n s o n a n t  w i t h  A l a s k a ' s  o b l i g a t i o n  to

e x t e n d  t h e  e q u a l  p r o t e c t i o n  of h e r  l a w s ,  A C C  S e c t i o n  . 7 4 0  e s ­

t a b l i s h e s  t h a n  an a u t h o r i z e d  f o r e i g n  c o r p o r a t i o n  s h a l l  h a v e  

the s a m e  p o w e r s  as w o u l d  a d o m e s t i c  c o r p o r a t i o n  o r g a n i z e d  f o r  

t h e  p u r p o s e s  s t a t e d  in t h e  a p p l i c a t i o n  f o r  or a m e n d m e n t  to 

the c e r t i f i c a t e  of a u t h o r i t y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 5 ( b )  is f u n c t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n  . 7 4 0 .

S e c t i o n  . 7 4 3  R E V O C A T I O N  O F  C E R T I F I C A T E  O F  A U T H O R I T Y

S e c t i o n  . 7 4 5  L I M I T A T I O N S  ON R E V O C A T I O N  OF C E R T I F I C A T E  OF

A U T H O R I T Y

S e c t i o n  . 7 4 8  I S S U A N C E  O F  C E R T I F I C A T E  OF R E V O C A T I O N

S e c t i o n  . 7 5 0  E F F E C T  OF C E R T I F I C A T E  OF R E V O C A T I O N

O R I G I N :  A C C  S e c t i o n s  . 7 4 3 ,  . 7 4 5 ,  . 7 4 3 ,  a n d  7 5 0  a r e  r e e n a c t ­

m e n t s  w i t h o u t  c h a n g e  of AS 1 0 . 0 5 . 6 7 5 ,  . 6 7 3 ,  . 6 8 1 ,  and .534.
T h e y  are b a s e d  u p o n  S e c t i o n s  1 2 1  and 1 2 2  of the M B C A .
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S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n s  .74 3 ,  . 7 4 5 ,  . 7 4 3 ,  and .750

a u t h o r i z e ,  r e g u l a t e ,  and d e t e r m i n e  the e f f e c t  of a . c e r t i f i ­
c a t e  of r e v o c a t i o n  i s s u e a  by the c o m m i s s i o n e r .  T h e  p o w e r  of 

r e v o c a t i o n  u n d e r  S e c t i o n  .743 is s i m i l a r  to the c o m m i  s - 

s i o n e r ' s  p o w e r  to i n v o l u n t a r i l y  d i s s o l v e  a d o m e s t i c  c o r p o r a ­

t i o n  u n d e r  ACC S e c t i o n  .63 0 .  T h e  s i x t y  d a y  n o t i c e  and g r a c e  

p e r i o d  e s t a b l i s h e d  by A C C  S e c t i o n  .7 4 5  is a l s o  s i m i l a r  to the 

p r o c e d u r e s  l i m i t i n g  the c o m m i s s i o n e r ' s  p o w e r  to e f f e c t  i n­
v o l u n t a r y  d i s s o l u t i o n .  If the c e r t i f i c a t e  of a u t h o r i t y  is 

r e v o k e d  p u r s u a n t  to ACC S e c t i o n  .748, S e c t i o n  . 7 5 0  d e c l a r e s  

t h a t  the f o r e i g n  c o r p o r a t i o n  is no l o n g e r  a u t h o r i z e d  to 
t r a n s a c t  i n t r a s t a t e  b u s i n e s s  in A l a s k a .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 3 0  s t i p u l a t e s  the g r o u n d s  for r e v o c a t i o n .  T h e y  are s i m i ­

lar to t h o s e  set f o r t h  in A C C  S e c t i o n  . 7 4 3 ,  e x c e p t  t h a t  the 

R M B C A  l i s t s  as a g r o u n d  f o r  r e v o c a t i o n  th a t  the f o r e i g n  c o r ­

p o r a t i o n  has c e a s e d  to e x i s t  or b e e n  i n v o l v e d  in an o r g a n i c  

c h a n g e .  T h e  A C C  a d d s  i n v o l v e m e n t  in an i l l e g a l  c o m b i n a t i o n  

in r e s t r a i n t  of t r a d e  as a g r o u n d  f o r  r e v o c a t i o n .  R M B C A  S e c ­

t i o n  1 5 . 3 1 ( a )  and (b) a r e  s i m i l a r  to ACC S e c t i o n  . 7 4 5  c r e a t ­

ing a g r a c e  p e r i o d  in w h i c h  the f o r e i g n  c o r p o r a t i o n  c a n  c o r ­

r e c t  w h a t  w o u l d  o t h e r w i s e  s e r v e  as a g r o u n d  for r e v o c a t i o n .  

T h i s  s e c t i o n  a l s o  c o m p o r t s  w i t h  A C C  S e c t i o n  . 7 4 8  on M e  i s­

s u a n c e  of a c e r t i f i c a t e  of r e v o c a t i o n  and the e f f e c t i v e  d a t e  
at w h i c h  the a u t h o r i t y  of the f o r e i g n  c o r p o r a t i o n  to t r a n s a c t  
i n t r a s t a t e  b u s i n e s s  c e a s e s .

S e c t i o n  . 7 5 3  R E G I S T E R E D  O F F I C E  A N D  R E G I S T E R E D  A G E N T  OF F O R E I G N  

C O R P O R A T I O N

S e c t i o n  . 7 5 8  C H A N G E  OF R E G I S T E R E D  O F F I C E  OR R E G I S T E R E D  A G E N T  OF 

F O R E I G N  C O R P O R A T I O N

S e c t i o n  . 7 6 0  F I L I N G  OF S T A T E M E N T  OF C H A N G E

O R I G I N :  A C C  S e c t i o n s  . 7 5 3 ,  .75 8 ,  and . 7 6 0  are r e e n a c t m e n t s

w i t h o u t  c h a n g e  of AS 1 0 . 0 5 . 6 2 7 ,  .633, and . 6 35. T h e y  r e f l e c t  

t h e  c o n t e n t  of S e c t i o n s  1 1 3  and 114 of the M B C A .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n s  . 7 5 3 ,  . 7 58, and .760

p a r a l l e l  S e c t i o n s  . 1 5 0 . ,  1 6 5 . ,  and .170 r e s p e c t i n g  d o m e s t i c

c o r p o r a t i o n s .  T h e y  o b l i g e  a u t h o r i z e d  f o r e i g n  c o r p o r a t i o n s  to 
d e s i g n a t e  b o t h  a r e g i s t e r e d  o f f i c e  and a r e g i s t e r e d  a g e n t ,  

g o \ e r n  the c h a n g e  of s u c h  o f f i c e  or a g e n t ,  and e s t a b l i s h  p r o ­

c e d u r e s  for n o t i f i c a t i o n  of the c o m m i s s i o n e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 0 7  is i d e n t i c a l  to A C C  S e c t i o n  .7 5 3  c r e a t i n g  the o b l i g a ­
t i o n  on t h e  p a r t  of a f o r e i g n  c o r p o r a t i o n  to m a i n t a i n  a 

r e g i s t e r e d  o f f i c e  and a g e n t  in the h o s t  s t a t e .  R M B C A  S e c t i o n

1 5 . 0 8  is f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t i o n s  . 7 5 8  and .760 
r e s p e c t i n g  the p r o c e d u r e s  f o r  c h a n g i n g  e i t h e r  the a g e n t  or 

o f f i c e  and p r o v i d i n g  n o t i f i c a t i o n  to the s t a t e .
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S e c t i o n  . 7 6 3  S E R V I C E  OF P R O C E S S  ON F O R E I G N  C O R P O R A T I O N

S e c t i o n  . 7 6 5  S E R V I C E  O N  C O M M I S S I O N E R

S e c t i o n  . 7 6 8  R E C O R D S  K E P T  B Y  C O M M I S S I O N E R

S e c t i o n  . 7 7 0  P R O C E D U R E  N O T  E X C L U S I V E

O R I G I N :  A C C  S e c t i o n s  . 7 6 3 ,  . 7 6 5 ,  . 7 6 8 ,  and . 7 7 0  r e i t e r a t e

t.ie c o n t e n t  of A S  1 0 . 0 5  . 6 3 9  , . 6 4 2 ,  a n d  . 6 4 8 .  T h e y  a r e  b a s e d

u p o n  S e c t i o n  1 1 5  of t h e  M B C A .  T h e y  h a v e  b e e n  m o d i f i e d  to a c ­

c o r d  w i t h  t h e  h o l d i n g  of t h e  S u p r e m e  C o u r t  of A l a s k a  in 

N o r t h e r n  S u p p l y ,  In c .  v . C u r t i s s - W r i q h t  C o r p o r a t i o n  , 3 9 7 P . 2 d 

1 0 1 3  ( 1 9 6 5  ), t h a t  t h e  1 o n g - a r m  j u r i s d i c t i o n  or the s t a t e

c o u r t s  is n o t  d e p e n d e n t  u p o n  t h e  s t a t u t o r y  c r i t e r i a  r e q u i r i n g  

a c e r t i f i c a t e  of a u t h o r i t y .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n s  . 7 6 3 ,  . 7 6 5 ,  . 7 6 8 ,  a n d  . 7 7 0

b a l a n c e  the n e e d s  of a p a r t y  d e s i r i n g  to i n i t i a t e  l i t i g a t i o n  
a g a i n s t  an a u t h o r i z e d  f o r e i g n  c o r p o r a t i o n  in A l a s k a  w i t h  the 

n e e d  of t h a t  e n t i t y  to m a x i m i z e  t h e  c i r c u m s t a n c e s  in w h i c h  

n o t i c e  a n d  ; e r v i c e  of p r o c e s s  w i l l  be a c t u a l  as o p p o s e d  to 
c o n s t r u c t i  ve.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 1 0  a c c o r d s  w i t h  A C C  S e c t i o n  . 7 6 3  in m a k i n g  t h e  r e g i s t e r e d  

a g e n t  t h e  p r o p e r  p a r t y  u p o n  w n o m  s e r v i c e  cf p r o c e s s  m a y  be 

s e r v e d  in t h e  h o s t  s t a t e .  If a f o r e i g n  c o r p o r a t i o n  d o e s  n o t  

d e s i g n a t e  or m a i n t a i n  a r e g i s t e r e d  a g e n t ,  S e c t i o n  1 5 . 1 0 ( b )  

d i f f e r s  f r o m  t h e  p r i o r  p r o v i s i o n s  of t h e  M o d e l  A c t  a n d  the 

h i s t o r i c  and r e c o m m e n d e d  c o n t e n t  of A l a s k a  law. R a t h e r  t h a n  

u t i l i z i n g  t h e  c o m m i s s i o n e r  as an a g e n t  of l a s t  r e s o r t  f o r  the 

s e r v i c e  of p r o c e s s ,  S e c t i o n  1 5 . 1 0 ( b )  d i r e c t s  t h e  p l a i n t i f f  to 

e f f e c t u a t e  s e r v i c e  b y  r e g i s t e r e d  or c e r t i f i e d  m a i l  s e n t  to 

the a d d r e s s  of t h e  f o r e i g n  c o r p o r a t i o n  at its p r i n c i p a l  o f ­

f i c e  as s h o w n  on t h e  c e r t i f i c a t e  of a u t h o r i t y  or m o s t  r e c e n t  
a n n u a l  r e p o r t .

S e c t i o n  . 7 7 3  A M E N D M E N T  T O  A R T I C L E S  OF I N C O R P O R A T I O N  OF F O R E I G N  

C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  . 7 7 3  is a r e e n a c t m e n t  of A S  1 0 . 0 5 . 6 5 1 .

It is p r e d i c a t e d  u p o n  S e c t i o n  1 1 6  of t h e  M B C A .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 7 7 3  r e q u i r e  t h a t  the c o m ­

m i s s i o n  be n o t i c e d  of a m e n d m e n t s  to t h e  a r t i c l e s  of f o r e i g n  

c o r p o r a t i o n s  w h i c h  h a v e  s o u g h t  and are e n j o y i n g  a c e r t i f i c a t e  
o f a u t h o r i t y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  c o n ­
t a i n s  no c o v e r a g e  on t h i s  p o i n t .
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S e c t i o n  . 7 7 5  O R G A N I C  C H A N G E  OF F O R E I G N  C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  .7 7 5  r e c a p i t u l a t e s  the c o n t e n t  of AS 10.

0 5 . 6 5 4  and r e f l e c t s  the c o n t e n t  of S e c t i o n  117 of the M 3 C A

w i t h  t e r m i n o l o g y  c h a n g e s  to c l a r i f y  the s c o p e  of the s e c t i o n  

and c o n f o r m  to the s t y l e  of the AC C .

S U M M A R Y  OF C O V E R A G E :  W h e n e v e r  an a u t h o r i z e d  f o r e i g n  c o r p o r a ­

t i o n  is i n v o l v e d  in an o r g a n i c  c h a n g e  ( d e f i n e d  in A C C  S e c t i o n  

. 9 9 0 ( 2 6 ) ) ,  n o t i f i c a t i o n  of the c o m m i s s i o n e r  is to be m a d e  by 

f i l i n g  a c o p y  of the a r t i c l e s  of m e r g e r ,  c o n s o l i d a t i o n ,  e x ­

c h a n g e ,  or r e o r g a n i z a t i o n  a u t h e n t i c a t e d  by the p r o p e r  a u t h o ­

r i t y  in the j u r i s d i c t i o n  in w h i c h  it is d o m e s t i c a t e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  o n l y

r e l a t e d  c o v e r a g e  in the R M B C A  is S e c t i o n  1 1 . 0 7  w h i c h  r e q u i r e s  

a f o r e i g n  c o r p o r a t i o n  to f i l e  a r t i c l e s  of m e r g e r  w i t h  the 

s e c r e t a r y  if the f o r e i g n  c o r p o r a t i o n  h a s  m e r g e d  w i t h  a d o m e s ­

ti c  c o r p o r a t i o n  w i t h  the f o r e i g n  c o r p o r a t i o n  as the s u r v i v i n g  e n t i t y .

S e c t i o n . 7 7 8 W I T H D R A W A L  OF F O R c I G N  C O R P O R A T I O N

S e c t i o n . 7 8 0 C O N T E N T S  OF A P P L I C A T I O N  F O R  W I T H D R A W A L

S e c t i  on . 7 8 3 F O R M  OF A P P L I C A T I O N  F O R  W I T H D R A W A L

S e c t i o n . 7 8 5 F I L I N G  OF A P P L I C A T I O N  F O R  W I T H D R A W A L  %

S e c t i  on . 7 8 8 E F F E C T  OF C E R T I F I C A T E  OF W I T H D R A W A L

O R I G I N  : A C C  S e c t i o n s  . 7 7 8 ,  .78 0 ,  . 783, .785,

r e e n a c t  AS 1 0 . 0 5 . 6 6 0 ,  . 6 6 3 ,  .66 6 ,  . 6 6 9 ,  and . 6 7 2 .  T h e y  are

b a s e d  u p o n  S e c t i o n s  1 1 9  and 1 2 0  of the M B C A .  A C C  S e c t i o n  

. 7 8 5  has b e e n  r e s t a t e d  to o b s e r v e  the c o n s o l i d a t i o n  of p r o c e ­

d u r e s  e f f e c t e d  b y  ACC S e c t i o n  .91 0 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n s  .77 8 ,  . 7 8 0 ,  .78 3 ,  .785,

and . 7 8 8  p r o v i d e  f o r  the o r d e r l y  and o f f i c i a l  w i t h d r a w a l  of a 

f o r e i g n  c o r p o r a t i o n  f r o m  A l a s k a .  If t h e s e  p r o c e d u r e s  are not 

f o l l o w e d ,  and the b r i g h t  l i n e  e v e n t s  of A C C  S e c t i o n s  . 735
a n d  . 7 3 8  are not o b s e r v e d ,  the c o r p o r a t i o n  w o u l d  h a v e  a c o n ­
t i n u e d  l i a b i l i t y  for t a x e s  and f e e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 5 . 2 0  is i d e n t i c a l  to A C C  S e c t i o n  .7 7 3  on the pr : e d u r e  for 
w i t h d r a w a l ,  It d i f f e r s  f r o m  A C C  S e c t i o n  . 7 8 0  s p e c i f i c a t i o n  

of the c o n t e n t s  uf the a p p l i c a t i o n  r e f l e c t i n g  the R M B C A ' s  i n­

d i f f e r e n c e  to d i s c l o s u r e  of the f i n a n c i a l  s t r u c t u r e  of a f o r ­

e i g n  c o r p o r a t i o n .  T h e  R M B C A  d o e s  not r e q u i r e  the s t a t e  to 
p r e p a r e  a f o r m  f o r  the a p p l i c a t i o n  to w i t h d r a w  as d o e s  ACC 
S e c t i o n  .783. T h e  o t h e r  d i s t i n c t i o n s  b e t w e e n  1 5 . 2 0  and ACC 

S e c t i o n s  . 7 8 5  and . 7 8 8  r e f l e c t  the d i s t i n c t i o n  b e t w e e n  u t i -
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A R T I C L E  11. R E P O R T S ,  F E E S ,  A N D  P E N A L T I E S

S e c t i o n  . 8 0 5  B I E N N I A L  R E P O R T  OF D O M E S T I C  A N D  F O R E I G N  C O R P O R A ­

T I O N S

S e c t i o n  . 8 0 8  C O N T E N T S  OF B I E N N I A L  R E P O R T

S e c t i o n  .811 F I L I N G  OF B I E N N I A L  R E P O R T

O R I G I N :  A C C  S e c t i o n s  . 8 0 5 ,  .80 8 ,  and .3 1 1  are p r e d i c a t e d

u p o n  AS 1 0 . 0 5 . 6 9 9 ,  .70 2 ,  and .705 as a m e n d e d  in 1 9 8 0 .  T n e s e

p r o v i s i o n s  of t h e  A l a s k a  S t a t u t e s  w e r e  b a s e d  u p o n  MfaCA S e c ­

t i o n s  1 2 5  and 12 6 .  A C C  S e c t i o n  8 1 1 ( d )  is n e w ,  and was s u g ­

g e s t e d  by t h e  D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  D e v e l o p -  
men t .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n s  . 8 0 5 ,  . 8 08, and .311 e s ­

t a b l i s h  an o b l i g a t i o n  on the p a r t  of e a c h  d o m e s t i c  and a u­

t h o r i z e d  f o r e i g n  c o r p o r a t i o n  to f i l e  a b i e n n i a l  r e p o r t  w i t h  

the D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t ,  thus 
c o n t i n u i n g  the p o l i c y  set by the 1 9 8 0  l e g i s l a t u r e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n
1 6 . 2 2  d i f f e r s  f r o m  A C C  S e c t i o n  .8 0 8  in t h r e e  p a r t i c u l a r s .  It 

w o u l d  r e q u i r e  an a n n u a l  as o p p o s e d  to b i a n n u a l  r e p o r t .  T n a t  
r e p o r t  w o u l d  not i n c l u d e  i d e n t i f i c a t i o n  of a l i e n  a f f i l i a t e s  

or of c o n t r o l  p e r s o n s .  T h e  r e q u i r e m e n t s  f o r  t i m e l y  f i l i n g  

are s i m i l a r  in b o t h  p r o v i s i o n s  as is the o p p o r t u n i t y  for c o r ­

r e c t i o n  w i v h i n c u r s i o n  of p e n a l t i e s  f o r  t a r d y  f i l i n g .

S e c t i o n  . 8 1 3  F I L I N G  N O T I C E  OF C H A N G E  OF O F F I C E R S ,  D I R E C T O R S ,

F I V E  P E R C E N T  S H A R E H O L D E R S ,  A N D  A L I E N  A F F I L I A T E S

O R I G I N :  A C C  S e c t i o n  . 8 1 3  is p r e d i c a t e d  u p o n  AS 1 0 . 0 5 . 7 0 6  as
e n a c t e d  in 1 9 8 0 .

S U M M A R V OF C O V E R A G E :  T h i s  s e c t i o n  r e f l e c t s  the i n t e n s e  c o n ­

c e r n  of the s t a t e  t h a t  it be i n f o r m e d  as to the i d e n t i t y  of 

c u r r e n t  o f f i c e r s ,  d i r e c t o r s ,  f i v e  p e r c e n t  s h a r e h o l d e r s , and 
a l i e n  a f f i l i a t e s .

C O M P A R I S O N  W J T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  c o n ­

t a i n s  no p r o v i s i o n  on t h i s  i m p o r t a n t  i s s u e .

S e c t i o n  .815 P E N A L T Y .  F O R  F A I L U R E  T O  F I L E  B I E N N I A L  R E P O R T

O R I G I N :  A C C  S e c t i o n  . 8 1 5  is p r e d i c a t e d  u p o n  AS 10 . 0 5 . 7 7 i as
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a m e n d e d  in 1 9 8 0 ,  w h i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n  1 3 5 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 8 1 5  i m p o s e s  a s a n c t i o n  a p ­

p l i c a b l e  to a n y  f a i l u r e  or r e f u s a l  to f i l e  a b i e n n i a l  r e p o r t  

r e q u i r e d  b y  t h i s  c h a p t e r ,  e m p l o y i n g  a s t r i c t  l i a b i l i t y  s t a n d ­
ard.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  o o e s

n o t  a p p e a r  to c o n t a i n  a p r o v i s i o n  d e a l i n g  w i t h  t h e  c o n s e ­

q u e n c e s  of l a t e  f i l i n g s .  T h e  o f f i c i a l  c o m m e n t  ( 1 6 - 3 0 )  o b ­

s e r v e s  . . f a i l u r e  to f i l e  the a n n u a l  r e p o r t .  . .is a
g r o u n d  f o r  a d m i n i s t r a t i v e  d i s s o l u t i o n  or r e v o c a t i o n  of tne 

c e r t i f i c a t e  of a u t h o r i t y  to t r a n s a c t  b u s i n e s s . "

S e c t i o n  . 8 1 8  I N T E R R O G A T O R I E S  BY C O M M I S S I O N E R ;  J U D I C I A L  

P R O C E E D I N G  T O  C O N T E S T

O R I G I N :  A C C  S e c t i o n  . 8 1 8 ( a ) ,  (b), a n d  (c) is p r e d i c a t e d  u p o n

A S  1 0 . 0 5 . 7 7 7  a n d  S e c t i o n  1 3 7  of the M B C A .  S u b s e c t i o n  (d) is 
m o d e l e d  a f t e r  AS 4 5 . 5 2 . 2 1 0 ( f ) .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 8 1 3  g r a n t s  b r o a d  p o w e r s  to

the c o m m i s s i o n e r  to u t i l i z e  i n t e r r o g a t o r i e s  r e a s o n a b l y  n e c e s ­

s a r y  to a s c e r t a i n  c o m p l i a n c e  w i t h  or v i o l a t i o n s  of t h i s  C h a p ­

ter. S u b s e c t i o n  (d) p e r m i t s  e i t h e r  a c o r p o r a t i o n  or an i n ­

d i v i d u a l  to c h a l l e n g e  j u d i c i a l l y  the m e t h o d ,  s c o p e ,  or c o n ­
f i d e n t i a l i t y  of t h e  i n t e r r o g a t o r y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  F o r  u n e x ­

p l a i n e d  r e a s o n s ,  t h e  R M B C A  h a s  a b a n d o n e d  t h i s  u s e f u l  p r a c ­

ti c e .

S e c t i o n  . 8 2 0  C O N F I D E N T I A L I T Y  OF I N F O R M A T I O N  D I S C L O S E D  BY

I N T E R R O G A T O R I E S

O R I G I N :  A C C  S e c t i o n  . 8 2 0  is a r e e n a c t m e n t  of A S  1 0 . 0 5 . 7 8 0 ,
a n d  is b a s e d  u p o n  M B C A  13 8 .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  e x e m p t s  t h e  a n s w e r s  to i n ­

t e r r o g a t o r i e s  f r o m  t h e  d i s c l o s u r e  r e q u i r e m e n t s  of AS 

U 9 . 2 5 . 1 1 0  and . 1 2 0 ,  w h i c h  p r o v i d e  t h a t  s t a t e  a g e n c y  ' e c o r d s  

a r e  p u b l i c  r e c o r d s  u n l e s s  s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e  by 

s t a t e  l a w .  A C C  S e c t i o n  . 8 2 0  s p e c i f i c a l l y  p r o v i d e s  o t h e r w i s e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  S i n c e ,  in c o n ­

t r a v e n t i o n  of f o r m e r  M o d e l  A c t  p o l i c y ,  t h e  R M B C A  d o e s  not 

p r o v i d e  f o r  a d m i n i s t r a t i v e  i n t e r r o g a t o r i e s ,  it c o n t a i n s  no 
p r o v i s i o n  m a k i n g  a n s w e r s  c o n f i d e n t i a l .

S e c t i o n  . 8 2 3  F A I L U R E  T O  A N S W E R  I N T E R R O G A T O R I E S

O R I G I N :  aCC S e c t i o n  . 8 2 3  c o m b i n e s  p r o v i s i o n s  of AS



1 0 . 0 5 . 7 8 3 ,  .78 6 ,  and . 7 7 7 ,  w h i c h  w e r e  p r e d i c a t e d  u p o n  S e c ­

ti o n s  1 3 5 ,  136, and 137 of the M B C A .  No s u b s t a n t i v e  c h a n g e  
is w o r k e d  in e x i s t i n g  A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  . 8 2 3  p r o v i d e s  t h a t  any c o r ­

p o r a t e  or n a t u r a l  p e r s o n  who f a i l s  o r  r e f u s e s  to m a k e  a 

t i m e l y ,  f u l l ,  and t r u t h f u l  a n s w e r  to i n t e r r o g a t o r i e s  s h a l l  be 
g u i l t y  of a m i s d e m e a n o r .  Fur, }r, t h e  c o m m i s s i o n e r  d o e s  not 

have to f i l e  a n y  d o c u m e n t  to w h i c h  the i n t e r r o g a t o r i e s  r e l a t e  

until t h e y  h a v e  b e e n  p r o p e r l y  a n s w e r e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  c o n ­

t a i n s  n o  c o v e r a g e  on t h i s  p o i n t .

S e c t i o n  . 8 2 5  P E N A L T I E S  I M P O S E D  U P O N  O F F I C E R S  A N D  D I R E C T O R S

O R I G I N :  A C C  S e c t i o n  .8 2 5  r e p r e s e n t s  a m o d i f i c a t i o n  of AS

1 0 . 0 5 . 7 8 6  as a m e n d e d  in 1 9 8 0 .  AS 1 0 . 0 5 . 7 8 6  w a s  p r e d i c a t e d  
upon M B C A  S e c t i o n  136.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  . 8 2 5  g o e s  b e y o n d  S e c t i o n

.823, to i m p o s e  f u r t h e r  m i s d e m e a n o r  c o n s e q u e n c e s  u p o n  a n y  o f ­

f i c e r  or d i r e c t o r  w h o  s i g n s  any a r t i c l e s ,  s t a t e m e n t ,  r e p o r t ,  

a p p l i c a t i o n ,  or o t h e r  d o c u m e n t  f i l e d  w i t h  the c o m m i s s i o n e r ,  

the c o n t e n t  of w h i c h  is k n o w n  to be f a l s e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE R M B C A :  R M B C A  S e c t i o n

1.29 c o n t a i n s  a g e n e r i c  p r o v i s i o n  on t h e  c o n s e q u e n c e s  a k n o w ­
in g l y  s i g n i n g  a f a l s e  s t a t e m e n t  w h i c h  is to be f i l e d  w i t h  the 

s t a t e .  It m u s t  be c u s t o m i z e d  by the a d o p t i n g  j u r i s d i c t i o n .

S e c t i o n  . 8 2 8  I N C O R P O R A T I O N  OR F I L I N G  F E E S

O R I G I N :  A C C  S e c t i o n  , 8 2 8  is a m o o i f i e d  v e r s i o n  of AS

1 0 . 0 5 . 7 0 3  ( S e c t i o n  1 3 0  of tne M B C A )  as a m e n d e d  in 1 9 8 0 .  The 

p r o v i s i o n  f i x i n g  a f i l i n g  f e e  for n o n - s t o c k  c o r p o r a t i o n s  o r ­

g a n i z e d  u n d e r  AS 2 1 . 6 9  is new, and d e s i g n e d  to c o o r d i n a t e  

the s p e c i f i c  p r o v i s i o n s  of C h a p t e r  21 w i t h  tne g e n e r a l  c r o s s  

r e f e r e n c e  to C h a p t e r  1 0 . 0 5 .

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  . 8 2 8  e s t a b l i s h e s  a f i l i n g

fee f o r  b o t h  d o m e s t i c  and f o r e i g n  c o r p o r a t i o n s  d o i n g  b u s i n e s s  

in A l a s k a ,  and f i x e s  in the D e p a r t m e n t  of C o m m e r c e  and E c o n o ­

mic D e v e l o p m e n t  the p o w e r  to set the a m o u n t  by r e g u l a t i o n ,

w i t h  t h e  m a n d a t e  t h a t  the fee bt f i x e d  w i t h  r e f e r e n c e  to the
a m o u n t  of a u t h o r i z e d  c a p i t a l  stock of t h e  c o r p o r a t i o n .  The 
a u t h o r i t y  of the d e p a r t m e n t  is f u r t h e r  s u b j e c t  to the p r o v i ­

sion of S e c t i o n  .86 0 ,  w h i c h  l i m i t s  i n c r e a s e s  in f e e s  to an 
a m o u n t  t h a t  d o e s  n o t  e x c e e d  the r i s e  in the c o n s u m e r  p r i c e  

i n d e x  f o r  A n c h o r a g e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 . 2 2 ( a )  r e c o m m e n d s  t h a t  the l e g i s l a t u r e  s e t  f i l i n g ,  s e r v i c e
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and c o p y i n g  f e e s .  A C C  S e c t i o n  . 3 2 8  g r a n t s  a u t h o r i t y  to the 

c o m m i s s i o n e r  to s e t  t h n  f e e s  w i t h i n  l e g i s l a t i v e l y  p r e s c r i b e d  

l i m i t s  t i e d  to t h e  c o s t  of l i v i n g  i n d e x .  U n d e r  t h e  R M B C A , 

a d j u s t m e n t  f o r  i n f l a t i o n  or d e f l a t i o n  w o u l d  h a v e  to be a c ­

c o m p l i s h e d  b y  w a y  of l e g i s l a t i v e  a m e n d m e n t .

S e c t i o n  . 8 3 0  F E E S  ON A P P O I N T M E N T  OR R E V O C A T I O N  OF A P P O I N T M E N T

O R I G I N :  A C C  S e c t i o n  . 8 3 0  is a r e d r a f t i n g  w i t h o u t  s u b s t a n t i v e

c h a n g e  o f  A S  1 0 . 0 5 . 7 1 4 ,  w h i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n
128.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  . 8 3 0  p r o v i d e s  t h a t  w h e n  a

f o r e i g n  c o r p o r a t i o n  f i » e s  w i t h  the d e p a r t m e n t  a c e r t i f i c a t e

of a p p o i n t m e n t  of a p r o c e s s  a g e n t ,  o r  t h e  c h a n g e  of a d d r e s s  

of a p r o c e s s  a g e n t ,  it s h a l l  p a y  a f e e  e s t a b l i s h e d  b y  r e g u l a ­
tio n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  S e e  c o m p a r i s o n

of f e a t u r e s  n o t e d  u n d e r  A C C  S e c t i o n  . 8 2 8 .

S e c t i o n  . 8 3 3  F E E S  A N D  P E N A L T I E S  P A Y A B L E  O N  W I T H D R A W A L  OF 

F O R E I G N  C O R P O R A T I O N

S e c t i o n  . 8 3 5  F E E S  ON D I S S O L U T I O N  OF D O M E S T I C  C O R P O R A T I O N

S e c t i o n  . 8 3 8  T A X E S ,  P E N A L T I E S ,  A N D  F E E S  O N  F I L I N G  C E R T I F I C A T E  

OF D I S S O L U T I O N  OF F O R E I G N  C O R P O R A T I O N

S e c t i o n  . 8 4 0  F E E S  F O R  C E R T I F I E D  C O P I E S  O F  D O C U M E N T

S e c t i o n  . 8 4 3  O T H E R  F I L I N G  F E E S

O R I G I N :  A C C  S e c t i o n s  . 8 3 3 ,  .83 5 ,  . 8 3 8 ,  . 3 4 0 ,  a n d  . 3 4 3  r e ­

e n a c t  w i t h o u t  s u b s t a n t i v e  c h a n g e  AS 1 0 . 0 5 . 7 5 0 ,  . 7 5 3 ,  .7 5 5

( w h i c h  w e r e  b a s e d  u p o n  M B C A  S e c t i o n  1 2 8 ) ,  . 7 6 2  ( w h i c h  w a s

b a s e d  u p o n  M B C A  S e c t i o n  1 " 9 ) ,  and . 7 4 7 ,  all as a m e n d e d  in 

1 9 8 0 .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n s  . 8 3 3  t h r o u g h  . 8 4 3  e s t a b ­

l i s h  t h e  i n d i c a t e d  o c c a s i o n s  for the i m p o s i t i o n  of f e e s ,  

w h i c h  a r e  to be d e t e r m i n e d  b y  the d e p a r t m e n t  of C o m m e r c e  ana 

E c o n o m i c  D e v e l o p m e n t ,  s u b j e c t  to S e c t i o n  . 3 6 0 '  s c o s t  of l i v ­

ing c e i l i n g .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  S e e  c o m p a r i s o n

of f e a t u r e s  n o t e d  u n d e r  A C C  S e c t i o n  . 3 2 8 .

S e c t i o n  .845 B I E N N I A L  C O R P O R A T I O N  T A X ;  P E N A L T Y  F O R  NONPAYMENT

S e c t i o n  .848 F A I L U R E  TO P A Y  T A X  OR M A K E  R E P O R T  A S  P R E C L U D I N G
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S U I T  BY C O R P O R A T I O N

S e c  t i on . 8 5 0 C O M M I S S I O N E R  T O  I N S T I T U T E  S U I T S T O  C O M P E L  P A Y M E N T

S e c t i  on . 8 5 3 F A I L U R E  TO P A Y  T A X  AS E V I D E N C E OF I N S O L V E N C Y

S e c t i  on . 8 5 5 P A Y M E N T S  TO BE M A D E  IN A D V A N C E

S e c t  ion . 8 5 8 A C C O U N T I N G  F O R  A N D  D I S P O S I T I O N OF T A X E S  A N D  F E E S

O R I G I N  : A C C  S e c t i o n s  . 8 4 5  t h r o u g h  . 8 5 8 r e p r e s e n t  m o d i f i c a -
t i o n s  a n d  r e e n a c t m e n t s  of AS 1 0 . 0 5 . 7 1 7 ,  .720, .723, .726,

765, a n d  .75 8 .  In t u r n  , t h e s e  p r o v i s i o n s  w e r e  p r e d i c a t e d  

u p o n  M B C A  S e c t i o n s  13 2 ,  133, and 1 3 4 .  A C C  S e c t i o n  . 8 5 0  s u b ­
s t i t u t e s  the C o m m i s s i o n e r  of the D e p a r t m e n t  of C o m m e r c e  and 

E c o n o m i c  D e v e l o p m e n t  f o r  the A t t o r n e y  G e n e r a l  as the o f f i c i a l  

to c o m m e r c e  s u i t  to c o m p e l  the p a y m e n t  of the b i e n n i a l  c o r ­
p o r a t i o n  tax.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n s  . 8 4 5  t h r o u g h  . 8 5 3  i m p o s e

on b o t h  d o m e s t i c  and f o r e i g n  c o r p o r a t i o n s  d o i n g  b u s i n e s s  in 

A l a s k a  a b i e n n i a l  c o r p o r a t i o n  tax, and f i x  t h e  c o n s e q u e n c e s  
for f a i l u r e  to m a k e  p a y m e n t  of s u c h  tax.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H F  R M B C A :  As n o t e d ,  the

R M B C A  d o e s  not a d d r e s s  the i s s u e  of p e n a l t y  c o n s e q u e n c e s  for 
f a i l u r e  to o b s e r v e  r e p o r t i n g  r e q u i r e m e n t s .  The r e c o m m e n d e d  

fe e  s t r u c t u r e  'is v e r y  r i g i d  w i t h  a d j u s t m e n t s  n e c e s s i t a t i n g  
l e g i s l a t i v e  a m e n d m e n t .

S e c t i o n  . 8 6 0  I N C R E A S E  IN FEE'S

O R I G I N :  A C C  S e c t i o n  . 8 6 0  is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 7 7 3 ,

as e n a c t e d  in 1 9 8 0 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 8 6 0  e x p l i c i t l y  l i m i t s  i n ­

c r e a s e s  in f e e s  a u t h o r i z e d  t h r o u g h o u t  t h i s  C h a p t e r  to a c e i l ­
ing r e f l e c t i n g  c h a n g e s  in the c o n s u m e r  p r i c e  i n d e x  for A n c h ­

o r a g e  as d e t e r m i n e d  by the B u r e a u  of L a b o r  S t a t i s t i c s  of the 
U n i t e d  S t a t e s  D e p a r t m e n t  of L a b o r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e r e  is no
R M B C A  p r o v i s i o n  on t h i s  p o i n t .

S e c t i o n  . 8 6 3  A P P E A L  F R O M  R E V O C A T I O N  OF C E R T I F I C A T E  OF A U T H O R I T Y

O R I G I N :  A C C  S e c t i o n  . 8 6 3  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of

AS 1 0 . 0 5 . 7 9 2 ,  w h i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n  140.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 8 6 3  a u t h o r i z e s  r e c o u r s e  to

tne s u p e r i o r  c o u r t  to c o n t e s t  any d i s a p p r o v a l  of a n y  d o c u m e n t  
or r e v o c a t i o n  of a n y  c e r t i f i c a t e  of a u t h o r i t y .  U p o n  c o m ­

p l i a n c e  w i t h  the p r o c e d u r e s  set out in t h i s  s e c t i o n ,  tne a p -
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p 1 i c a n t is e n t i t l e d  to a t r i a l  de n o v o ,  and t h e  c o u r t  is e m ­

p o w e r e d  to t a k e  s u c h  a c t i o n  as is p r o p e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c ­

t i o n  1 . 2 6  p r o v i d e s  F o r  j u d i c i a l  r e v i e w  of an a d m i n i s t r a t i v e  

r e f u s a l  to f i l e  a d o c u m e n t .  T n e  o f f i c i a l  c o m m e n t  ( 1 - 2 7 )  

m a k e s  it c l e a r  t h a t  t h e  R M B C A  d o e s  n o t  t a k e  a p o s i t i o n  on

e i t h e r  t h e  b u r d e n  of p r o o f ,  s c o p e  or n a t u r e  of t h e  r e v i e w .
A C C  S e c t i o n  . 8 6 3  r e s o l v e s  t h e s e  i s s u e s .

S e c t i o n  . 8 6 5  C A N C E L L A T I O N  O F  C E R T I F I C A T E S  I S S U E D  A N D  F I L I N G S  

A C C E P T E D

O R I G I N :  A C C  S e c t i o n  . 8 6 5  is a r e e n a c t m e n t  w i t h  o n e  c h a n g e  of

A S  1 0 . 0 5 . 7 9 4  as e n a c t e d  in 1 9 8 0 .  T h e  c h a n g e  m a k e s  c l e a r  t h a t  

t h e  g r o u n d  f o r  c a n c e l l a t i o n  m u s t  be o n e  t h a t  e x i s t e d  at the 

t i m e  o f  t h e  o r i g i n a l  f i l i n g  or i s s u a n c e  of t h e  c e r t i f i c a t e .

S U M M A R Y  O F  C O V E R A G E :  A C C  S e c t i o n  . 8 6 5  g i v e s  the c o m m i s s i o n e r

a p e r i o d  of o n e  y e a r  f r o m  the t i m e  w h i c h  a d o c u m e n t  is f i l e d  

to d i s c o v e r  d e f e c t s  and a c t  u p o n  t h e m .  If t h e  d e f e c t  is a 

g r c t n d  f o r  r e f u s a l  to i s s u e  t h e  c e r t i f i c a t e  or r e f u s a l  to a c ­

c e p t  a f i l i n g  a n d  t h e  d i s c o v e r y  is m a d e  w i t h i n  o n e  y e a r ,  the 

c o m m i s s i o n e r  is e m p o w e r e d  u p o n  p r o p e r  n o t i c e  and p r o c e d u r e  to 

c a n c e l  t h e  c e r t i f i c a t e  i s s u e d  or f i 17 n 3 a c c e p t e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T h e  R M B C A  d o e s

n o t  c o n t a i n  an e x p l i c i t  p r o v i s i o n  on t h i s  i m p o r t a n t  q u e s t i o n .  
It is p o s s i b l e  t h a t  t h e  g e n e r a l  p o w e r s  p r o v i s i o n  ( R M B C A  S e c ­

t i o n  1 . 3 0 )  m i g h t  be a g g r e s s i v e l y  i n t e r p r e t e d  to i n v o k e  t h i s  
p o w e r .

S e c t i o n  . 8 6 8  F O R M S  T O  BE F U R N I S H E D  BY T H E  C O M M I S S I O N E R

O R I G I N :  A C C  S e c t i o n  . 8 6 8  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of

A S  1 0 . 0 5 . 7 9 8 ,  a n d  is b a s e d  u p o n  M B C A  S e c t i o n  1 4 2 .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  g r a n t s  the c o m m i s s i o n e r

t h e  r i g h t  to p r e s c r i b e  t h e  c o n t e n t  of f o r m s  f o r  a n y  r e p o r t  

r e q u i r e d  b y  t h i s  C h a p t e r .  It a l s o  o b l i g a t e s  t h e  c o m m i s s i o n e r  

to f u r n i s h  a p p r o p r i a t e  f o r m s  f o r  r e q u i r e d  r e p o r t s  a n d  o t h e r  
d o c u m e n t s .  T h i s  p r o v i s i o n  is s o u g h t  to s e r v e  b o t h  the c o n ­

v e n i e n c e  of p e r s o n s  a t t e m p t i n g  to c o m p l y  w i t h  t h e  a c t  as w e l l  

as f a c i l i t a t i n g  t h e  r e c o r d  k e e p i n g  e f f o r t s  of the s t a t e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 . 2 1  g r a n t s  a d m i n i s t r a t i v e  a u t h o r i t y  to p r e s c r i b e  a n d  f u r n i s n 
f o r m s  bu 1 1 u n l i k e  A C C  S e c t i o n  . 3 6 8 ,  d o e s  n o t  o b l i g e  the s t a t e  
to c r e a t e  s u r h f o r m s .

S e c t i o n  . 8 7 0  I D E N T I F I C A T I O N  C O D E
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O R I G I N :  A C C  S e c t i o n  . 8 7 0  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of

A S  1 0 . 0 5 . 7 9 9 ,  w h i c h  w a s  e n a c t e d  in 1 9 8 0 .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  r e q u i r e s  the c o m m i s s i o n e r s

of the D e p a r t m e n t s  of R e v e n u e  and of C o m m e r c e  and E c o n o m i c  
D e v e l o p m e n t  to e s t a b l i s h  a c o d e d  li s t  of b u s i n e s s  a c t i v i t i e s  

a n d  m a k e  s u c h  list a v a i l a b l e  to the p u b l i c .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF T H E  R M B C A :  R e f l e c t i n g  its

c h a r a c t e r  as a s t a t u t e  d e s i g n e d  f o r  the n e e d s  and i n t e r e s t s  

of no p a r t i c u l a r  j u r i s d i c t i o n ,  the R M B C A  c o n t a i n s  no p r o v i ­
s i o n  on t h i s  i m p o r t a n t  A l a s k a  e f f o r t .
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A R T I C L E  12. M I S C E L L A N E O U S  P R O V I S I O N S

S e c t i o n  . 9 0 5  V O T I N G  OF S H A R E S ;  Q U O R U M ;  S T A T U S  OF D I S Q U A L I F I E D  

S H A R E S

O R I G I N :  A C C  S e c t i o n  . 9 0 5  is t a k e n  f r o m  G C L  S e c t i o n  1 1 2 ,  and

is w i t h o u t  p r e c e d e n t  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  d e f i n e s  t h e  r e f e r e n c e s  to

a " m a j o r i t y  of s h a r e s "  f o u n u  t h r o u g h o u t  t h e  A C C  to m e a n  a 

m a j o r i t y  of s h a r e s  e n t i t l e d  to v o t e  u n d e r  t h e  a r t i c l e s  of i n ­

c o r p o r a t i o n .  V o t e s  d i s q u a l i f i e d  f r o m  v o t i n g  a r e  n o t  to be 

c o n s i d e r e d  " o u t s t a n d i n g "  f o r  d e t e r m i n i n g  a " q u o r u m "  or a 
" m a j o r i t y . "

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  c o n ­

t a i n s  no e x p l i c i t  p r o v i s i o n  d e f i n i n g  t h e  t e r m s  " m a j o r i t y "  or 
" m a j o r i t y  of s h a r e : . "

S e c t i o n  . 9 1 0  P R O C E S S I N G  OF W R I T I N G S  F I L E D  W I T H  T H E  C O M M I S S I O N E R

O R I G I N :  A C C  S e c t i o n  . R I O  c o n s o l i d a t e s  w i t h o u t  s u b s t a n t i v e

c h a n g e  in o n e  p r o v i s i o n  m a t t e r s  c o v e r e d  in AS 1 0 . 0 5 . 0 8 1 ,

. 2 5 8 ,  . 2 8 8 ,  . 3 0 3 ,  . 3 2 1 ,  . 3 3 9 ,  . 3 5 7 ,  . 4 0 2 ,  . 4 6 3 ,  . 4 8 3 ,  . 5 0 4 ,
5 1 3 ,  . 6 2 1 ,  a n d  . 6 6 9 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 9 1 0  e s t a b l i s h e s  a u n i f o r m

p r o c e d u r e  w h e r e b y  t h e  c o m m i s s i o n e r  r e v i e w s  and p r o c e s s e s

r e p o r t s  a n d  d o c u m e n t s  w h i c h  h a v e  b e e n  f i l e d  w i t h  the d e p a r t ­
m e n t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 . 2 5 ( a )  a n d  (b) s e e k s  to a c c o m p l i s n  t h e  s a m e  u n i f o r m  t r e a t ­

m e n t  of r e p o r t s  a n d  d o c u m e n t s  s u b m i t t e d  f o r  f i l i n g .

S e c t i o n  . 9 1 5  D I S A P P R O V A L  OF W R I T I N G  BY C O M M I S S I O N E R :  A P P E A L

O R I G I N :  A C C  S e c t i o n  . 9 1 5  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of

A S  1 0 . 0 5 . 7 9 2 ,  and is b a s e d  u p o n  M B C A  S e c t i o n  1 4 0 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 9 1 5 ,  l i k e  S e c t i o n  . 8 6 3 ,

a u t h o r i z e s  a t r i a l  de n o v o  in t h e  s u p e r i o r  c o u r t  f o r  p u r p o s e s  

of c o n t e s t i n g  tne d i s a p p r o v a l  of a n y  d o c u m e n t  or the r e v o c a ­

t i o n  of a n y  c e r t i f i c a t e  of a u t h o r i t y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M 8 C A : R M B C A  S e c t i o n

1 . 2 5 ( c )  r e q u i r e s  t h a t  a r e f u s e d  d o c u m e n t  be r e t u r n e d  w i t h  a
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w r i t t e n  e x p l a n a t i o n .  R M B C A  S e c t i o n  1 . 2 6  e s t a b l i s h e s  a r i g h t  

to s e e k  j u d i c i a l  r e v i e w  a l t h o u g h ,  as n o t e d ,  it d o e s  not 
s p e c i f y  the s t a n d a r d  of r e v i e w  or b u r a e n  of p r o o f .

S e c t i o n  . 9 2 0  W R I T I N G S ;  C O R R E C T I O N S

O R I G I N :  A C C  S e c t i o n  . 9 2 0  is d e r i v e d  f r o m  N 3 C L  S e c t i o n  1 0 5 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 9 2 0  p r o v i d e s  p r o c e d u r e s

f o r  c o r r e c t i n g  m i n o r  m i s t a k e s  w i t h o u t  a f f e c t i n g  the e f f e c ­

t i v e  d a t e  in w r i t i n g s  w h i c h  h a v e  b e e n  f i l e d .  M a j o r  o m i s s i o n s  

a n d  m i s i n f o r m a t i o n  m a y  n o t  be c o r r e c t e d  by t h i s  p r o c e d u r e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  0^ THE R M B C A :  R M B C A  S e c t i o n

1 . 2 4  is f u n c t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n  .92 0 .

S e c t i o n  . 9 2 5  W R I T I N G S  A S  E V I D E N C E

O R I G I N :  A C C  S e c t i o n  . 9 2 5  is a d a p t e d  f r o m  N B C L  S e c t i o n  1u 6.

The l a n g u a g e  in . 9 2 5 ( a )  r e g a r d i n g  the a b s e n c e  of a f i l i n g  is 

n e w .  t h e  r e m a i n d e r  of s u b s e c t i o n  (a) is s i m i l a r  to AS 

1 0 . 0 5 . 7 9 5 ,  w n i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n  141.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .925 s p e c i f i e s  t h a t  c e r t a i n

w r i t i n g s  and c e r t i f i c a t i o n s  by the c o m m i s s i o n e r  of the a b ­

s e n c e  of a w r i t i n g  are to be r e g a r d e d  as p r i m a  f a c i e  e v i d e n c e  
of the f a c t s  s t a t e d  in the w r i t i n g s  and the e x e c u t i o n  or 
n o n e x e c u t i o n  t h e r e o f .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n
1 . 2 7  c r e a t e s  a far m o r e  l i m i t e d  e v i d e n t i a r y  v a l u e  for w r i t i n g  

f i l e d  w i t h  the s t a t e .  T h e  c e r t i f i c a t e  of f i l i n g  m e r e l y  

c r e a t e s  a c o n c l u s i v e  e v i d e n t i a r y  p r e s u m p t i o n  t h a t  the o r i g i ­

nal of the d o c u m e n t  has b e e n  f i l e d .  N o t h i n g  is c r e a t e d  by

w a y  of e v i d e n t i a r y  p r e s u m p t i o n s  c o n c e r n i n g  tne c o n t e n t  of

s u c h  w r i t i n g s .

S e c t i o n  . 9 3 0  C O R P O R A T E  S E A L  A S  E V I D E N C E

O R I G I N :  A C C  S e c t i o n  . 9 3 0  is p r e d i c a t e d  u p o n  N B C L  S e c t i o n

107, and is w i t h o u t  p r e c e d e n t  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .9 3 0  t r e a t s  the p r e s e n c e  of

a c o r p o r a t e  seal on a w r i t i n g  as p r i m a  f a c i e  e v i d e n c e  that 

tne w r i t i n g  w a s  e x e c u t e d  b y  a u t h o r i t y  of the c o r p o r a t i o n .

C O M P A R I S O N  n I T 11 T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 . 2 7  f a i l s  to e s t a b l i s h  t h i s  e v i d e n t i a r y  q u a l i t y  r e s p e c t i n g  

t h e  u s e  of the c o r p o r a t e  s e a l .
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S e c t i o n  . 9 3 5  W A I V E R  OF N O T I C E

O R I G I N :  A C C  S e c t i o n  . 9 3 5  is a r e e n a c t m e n t  of A S  1 0 . 0 5  3 0 4
w h i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n  1 4 4 .

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  p r o v i d e s  t h a t  a w r i t t e n

w a i v e r  of n o t i c e ,  w h e t h e r  e x e c u t e d  b e f o r e  or a f t e r  the t i m e  

s t a t e d  f o r n o t i c e ,  is to be a c c e p t e d  as t h e  e q u i v a l e n t  of 

g i v i n g  n o t i c e  in a n y  s i t u a t i o n  w h e r e  n o t i c e  to a d i r e c t o r  or 
s h a r e h o l d e r i s r e q u i r e d .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

7 . 0 5 ( a )  is f u n c t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n  .93 5 .
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A R T I C L E  13. G E N E R A L  P R O V I S I O N S

S e c t i o n  . 9 5 0  P O W E R S  OF C O M M I S S I O N E R

O R I G I N :  A C C  S e c t i o n  .9 5 0  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of

A S  1 0 . 0 5 . 8 1 3 ,  and is b a s e d  u p o n  M B C A  S e c t i o n  139.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .950 g r a n t s  b r o a d  t h o u g h

n o n s u b s t a n t i v e  a d m i n i s t r a t i v e  a u t h o r i t y  to the C o m m i s s i o n e r  

of t h e  D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t .  The 

l i m i t e d  a u t h o r i t y  of t h e  C o m m i s s i o n e r  to a d o p t  r e g u l a t i o n s  is 
set f o r t h  in A C C  S e c t i o n  .953.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 . 3 0  is i d e n t i c a l  to A C C  S e c t i o n  9 5 0  e x c e p t  t h a t  it r e f e r s  to 

the s e c r e t a r y  of s t a t e .

S e c t i o n  . 9 5 3  R E G U L A T I O N S

O R I G I N :  A C C  S e c t i o n  . 9 5 3  is a r e d r a f t i n g  of AS 1 0 . 0 5 . 8 2 3 ,
w h i c h  w a s  e n a c t e d  in 1 9 8 0 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 9 5 3  is a r e s t r i c t i v e  g r a n t

of r u l e m a k i n g  a u t h o r i t y  to the c o m m i s s i o n e r  and D e p a r t m e n t  of 

C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t .  T h i s  r u l e m a k i n g  a u t h o r i t y  

m u s t  be e x e r c i s e d  in c o n f o r m i t y  w i t h  the A d m i n i s t r a t i v e  P r o ­

c e d u r e  A c t  (AS 4 4 . 5 2 ) ,  and m a y  be i n v o k e d  o n l y  as s p e c i f i ­
c a l l y  p r o v i d e d  in t h i s  C h a p t e r .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  The R M B C A  c o n ­

t a i n s  no c o m p a r a b l e  p r o v i s i o n  r e s t r i c t i n g  e i t h e r  the s u b ­
s t a n c e  or l i m i t i n g  the p r o c e d u r e s  to be e m p l o y e d  in a d ­

m i n i s t r a t i v e  r u l e  m a k i n g .

S e c t i o n  . 9 5 5  A P P L I C A T I O N

O R I G I N :  A C C  S e c t i o n  .9 5 5  s u b s e c t i o n  (a) is a m o d i f i e d  v e r ­

si o n  of N B C L  S e c t i o n  10 3 ,  and r e p l a c e s  AS 1 0 . 0 5 . 8 1 5 ,  w h i c h  
w a s  b a s e d  u p o n  M B C A  S e c t i o n  1 4 7 .  S u b s e c t i o n  (b) is a m o d i ­

f i e d  v e r s i o n  of G C L  S e c t i o n  1 0 2 ( b ) ,  and r e p l a c e s  AS 

1 0 . 0 5 . 8 1 5 ,  w h i c h  w a s  b a s e d  u p o n  M B C A  S e c t i o n  1 4 7 .  T n i s  s e c ­

t i o n  s u p p l e m e n t s  AS 0 1 . 1 0 . 1 0 0 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .9 5 5  m a k e s  the A C C  a p p l i c a ­

bl e  to d o m e s t i c  c o r p o r a t i o n s  f o r m e d  u n d e r  AS 1 0 . 0 5 ,  and to 
f o r e i g n  c o r p o r a t i o n s  to the e x t e n t  p r o v i d e d  g e n e r a l l y  in A r ­

t i c l e  10 and e x p r e s s l y  e l s e w h e r e .  S u b s e c t i o n  . 9 5 5 ( b )  p r o ­
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v i d e s  t h a t  t h e  e x i s t e n c e  of c o r p o r a t i o n s  f o r m e d  u n d e r  e x i s t ­

i n g  l a w  is n o t  a f f e c t e d .  S u b s e c t i o n  . 9 5 5 ( c )  p r o v i d e s  t h a t  

e n a c t m e n t  of t h e  A C C  d o e s  n o t  a f f e c t  p r e - e n a c t m e n t  l e g a l  d i s ­

p u t e s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 7 . 0 1  e x t e n d s  t h e  a p p  1 *'c a t  i un to d o m e s t i c  c o r p o r a t i o n s  w h i l e  

R M B C A  S e c t i o n  1 7 . 0 2  a c c o m p l i s h e s  t n e  e x t e n s i o n  to f o r e i a n  

c o r p o r a t i o n s  a u t h o r i z e d  to t r a n s a c t  b u s i n e s s  in t h e  h o s t  

s t a t e .

S e c t i o n  . 9 5 8  P R O V I S I O N S  C O N S T R U E D  A S  R E S T A T E M E N T S  A N D  C O N T I N U ­

A T I O N

O R I G I N :  A C C  S e c t i o n  . 9 5 3  is t a k e n  f r o m  G C L  S e c t i o n  2.

S U M M A R Y  OF C O V E R A G E :  M u c h  of t h e  A C C  r e p r e s e n t s  a r e e n a c t ­

m e n t  of e x i s t i n g  A l a s k a  l a w ,  e i t h e r  v e r b a t i m  or w i t h  m i n o r

c h a n g e s  to c o n f o r m  w i t h  A C C  u s a g e  a n d  s t y l e .  A C C  S e c t i o n

. 9 5 8  c o n s t r u e s  t h e s e  r e e n a c t m e n t s  as r e s t a t e m e n t s  a n d  c o n t i n ­

u a t i o n s  of e x i s t i n g  la w .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  O F  T H E  R M B C A :  T n e  R M B C A  d o e s

n o t  c o n t a i n  t h i s  u s e f u l  t r a n s a c t i o n  a n d  a p p l i c a t i o n  s e c t i o n .

S e c t i o n  . 9 6 0  C O R P O R A T I O N S  O R G A N I Z E D  U N D E R  P. L. 9 2 - 2 0 3

O R I G I N :  A C C  S e c t i o n  . 9 6 0  is a r e e n a c t m e n t  of A S  1 0 . 0 5 . 0 u 5 ,

w i t h  t h e  a d d i t i o n  of s u b s e c t i o n  ( d ) w h i c h  e x e m p t s  N a t i v e  c o r ­

p o r a t i o n s  f r o m  t h e  p r o v i s i o n s  of A C C  S e c t i o n  . 4 3 8  on the

l i a b i l i t y  of d i r e c t o r s  a n d  o f f i c e r s .  AS 1 0 . 0 5 . 0 0 5  w a s  e n ­

a c t e d  in 1 9 7 2  a n d  a m e n d e d  in 19 75 a n d  i c)81.

S U M M A R Y  OF C O V E R A G E :  U n d e r  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e ­

m e n t  A c t ,  P . L .  9 2 - 2 0 3 ,  e i t h e r  t h e  g e n e r a l  b u s i n e s s  c o r p o r a ­

t i o n s  c o d e  or t h e  n o n p r o f i t  c o r p o r a t i o n s  c o d e  of t h e  S t a t e  of 

A l a s k a  is to be u s e d  to o r g a n i z e  t h e  e n t i t i e s  w h i c h  a r e  to 

h o l d  t h e  a s s e t s  d i s t r i b u t e d  t h r o u g h  A N C S A .  D u e  to t h e  s p e ­

c i a l  n a t u r e  of t h e s e  c o r p o r a t i o n s  a n d  the f e d e r a l  r e q u i r e m e n t  

t h a t  the c o r p o r a t e  f o r m  be u s e d ,  the A C C  c o n t a i n s  a v a r i e t y  

of s p e c i a l  p r o v i s i o n s  t a i l o r e d  to N a t i v e  c o r p o r a t i o n s .  A C C  
S e c t i o n  . 9 6 0  p r o v i d e s  f o r  t h e  c a p i t a l i z a t i o n  of N a t i v e  c o r p o ­

r a t i o n s ,  d i s t r i b u t i o n s  to s h a r e h o l d e r s ,  a p p r o v a l  of p l a n s  of 

m e r g e r  or c o n s o l i d a t i o n ,  and t h e  l i a b i l i t y  of d i r e c t o r s  and 

o f f i c e r s  to c o n t r a c t  c l a i m a n t s .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  c o n ­

t a i n s  no p r o v i s i o n s  a c c o m p l i s h i n g  d i s c r e t e  t r e a t m e n t  of c o r ­

p o r a t i o n s  f o r m e d  u n d e r  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  

A c t .
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O R I G I N :  A C C  S e c t i o n  . 9 6 3  is t a k e n  f r o m  N B C L  S e c t i o n  1 1 1 .  It

s u p p l e m e n t s  the p r o v i s i o n s  of AS 0 1 . 1 0 . 0 3 0 .

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  . 9 6 3  p r o v i d e s  th a t  the ACC

w i l l  n o t  be s t r u c k  d o w n  as a w h o l e  on a c c o u n t  of the i n v a l i ­
d i t y  of a n y  p r o v i s i o n  in it.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 7 . 0 4  c o n t a i n s  a s e v e r a b i l i t y  p r o v i s i o n  s i m i l a r  to A C C  S e c ­
ti on 963.

S e c t i o n  . 9 6 3  S E V E R A B I L I T Y

S e c t i o n  . 9 6 5  R E S E R V A T I O N  OF P O W E R

O R I G I N :  A C C  S e c t i o n  . 9 6 5  is b a s e d  u p o n  AS 1 0 . 0 5 . 8 2 2 ,  M B C A
S e c t i o n  1 4 9 ,  and N B C L  S e c t i o n  110.

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  r e s e r v e s  u n t o  the l e g i s l a ­

t u r e  the p l e n a r y  r i g h t  to a l t e r ,  a m e n d ,  s u s p e n d ,  or r e p e a l  in 

w h o l e  or in p a r t  the p r o v i s i o n s  of the A C C .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 . 0 2  c o n t a i n s  a r e s e r v a t i o n  of p o w e r  c l a u s e  s i m i l a r  to ACC
S e c t i o n  96 5 .

S e c t i o n  . 9 6 8  S I G N A T U R E

O R I G I N :  A C C  S e c t i o n  . 9 6 8  is d e r i v e d  f r o m  G C L  S e c t i o n  17, and

is n e w  to A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  T h i s  s e c t i o n  s p e c i f i e s  t h a t  a m a r k  is a

s i g n a t u r e  w h e n  the s i g n e r  c a n n o t  w r i t e  and the s i g n e r ' s  n a m e  
is w r i t t e n  o u t  b y  a w i t n e s s  w h o  s i g n s  his o w n  n a m e .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  T h e  R M B C A  d o e s

n o t  c o n t a i n  a p r o v i s i o n  a n t i c i n a t i n g  the n e e d s  of c i t i z e n s  
w h o  c a n n o t  wr i t e .

S e c t i o n  . 9 7 0  R U L E S  OF C O N S T R U C T I O N  A N D  I N T E R P R E T A T I O N

O R I G I N :  A C C  S e c t i o n  . 9 7 0  is d e r i v e d  f r o m  G C L  S e c t i o n s  5, 6,

7, 8, 113, 114, 118, 10, 11, 12, 13, 15, and 16 r e s p e c t i v e l y ,  
and a r e  all n e w  to A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  A C C  S e c t i o n  .9 7 U  s e t s  o u t  b a s i c  r u l e s

of c o n s t r u c t i o n  to be a p p l i e d  to the A C C ,  to o b v i a t e  the p o s ­
s i b i l i t y  of l i t i g a t i o n  on a v a r i e t y  of t o p i c s  s u s c e p t i b l e  of 

d i f f e r i n g  i n t e r p r e t a t i o n s  and to s p e c i f y  the h a n d l i n g  of 

f i n a n c i a l  a c c o u n t i n g  p r o c e d u r e .  Of p a r t i c u l a r  i n t e r e s t  is 
s u b s e c t i o n  (5) on f i n a n c i a l  a c c o u n t i n g .  The A C C  has a b a n ­

d o n e d  the t r a d i t i o n a l  c o r p o r a t e  a c c o u n t i n g  c o n c e p t s  of "par
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v a l u e " ,  " s t a t e d  c a p i t a l " ,  " c a p i t a l  s u r p l u s " ,  a n d  " e a r n e d  

s u r p l u s . "  T n e s e  c o n c e p t s  h a v e  b e e n  r e p l a c e d  by the " r e t a i n e d  

e a r n i n g s "  a n d  " r a t i o  a s s e t s  s u r p l u s "  t e s t s  f o u n d  in A C C  S e c ­

t i o n s  . 3 5 8  t h r o u g h  3 6 5 .  T h i s  n e w  a p p r o a c h  r e l i e s  u p o n  g e n e r ­

a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s  in u s e  at t h e  t i m e  of 
p e r f o r m a n c e  of a f i n a n c i a l  a c c o u n t i n g  t a s k .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A : T n e  R M B C A  c o n ­

t a i n s  n o  c o m p a r a b l e  s p e c i f i c a t i o n  of r u l e s  of c o n s t r u c t i o n  
a n d  i n t e r p r e t a t i o n .

S e c t i o n  . 9 9 0  D E F I N I T I O N S

O R I G I N :  A C C  S e c t i o n  . 9 9 0  is d e r i v e d  f r o m  e x i s t i n g  A l a s k a

l a w ,  t y p i c a l l y  b a s e d  u p o n  a d e f i n i t i o n  f r o m  t h e  M B C A  S e c t i o n  

2, or t h e  G C L .  T h e  f o l l o w i n g  c h a r t  i n d i c a t e s  s p e c i f i c  
s o u r c e s  :

1. N E W

2. A S 1 0 . 0 5 . 8 2 5 ( 1 3 )
3. AS 1 0 . 0 5 . 8 2 5 ( 2 2 )
4. G C L S e c t i o n  1 5 1
5. G C L S e c t i o n  1 5 2
6. G C L S e c t i o n  1 5 3
7. AS 1 0 . 0 5 . 8 2 5 ( 5 )
3. AS 1 0 . 0 5 . 8 2 5 ( 9 )
9. G C L S e c t i o n  1 5 5
10. AS 1 0 . 0 5 . 3 2 5 ( 1 )
11. G C L s e c t i o n  1 5 9

12. AS 1 0 . 0 5 . 8 2 5 ( 1 9 )

13. AS 1 0 . 0 5 . 8 2 5 ( 2 )
14. A S 10 .05 . 8 2 5 (  17 )
15. A S 1 0 . 0 5 . 8 2 5 ( 3 )
16. G C L S e c t i o n  1 6 4
17. G C L S e c t i o n  1 6 6

18. G C L S e c t i o n  1 6 9
19. AS 1 0 . 0 5 . 8 2 5 ( 2 4 )
20. AS 1 0 . 0 5 . 8 2 5 ( 4 )

21. G C L S e c t i o n  1 1 5

22. G C L S e c t i o n  1 7 2
23. AS 1 0 . 0 5 . 8 2 5 ( 1 1 )
24. G C L S e c t i o n  1 7 3
25. G C L S e c t i o n  1 7 4
26. N E W

27. G C L Sec t i on 1 7 5
28. N E W
29. AS 1 0 . 0 5 . 8 2 5 ( 2 0 )
30. GC L S e c t i o n  1 7 5
31. G C L S e c t  i on 1 7 3
32. G C L S e c t i o n  1 7 9
33. G C L S e c t i o n  1 8 0
34. N E W r e p l a c i n g  AS
35. G C L S e c t i o n  1 3 3

36. AS 1 0 . 0 5 . 8 2 5 ( 8 )
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37. AS 1 0 . 0 5 . 8 2 5 ( 6 )

38. N E W

39. AS 1 0 . 0 5 . 8 2 5 ( 7 )

40. GCL S e c t i o n  139

41. G C L  S e c t i o n  1 9 0

42. GCL S e c t i o n  1 9 2

43. AS 0 9 . 6 3 . 0 4 0
44. GCL S e c t i o n  1 9 4

45. G C L  S e c t i o n  195

46. N E W

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n

1 . 4 0  c o n t a i n s  a t w e n t y - f o u r  i t e m  li s t  of d e f i n i t i o n s .

S e c t i o n  . 9 9 5  S H O R T  T I T L E

O R I G I N :  A C C  S e c t i o n  ,9 9 5  rep a c e s  AS 1 0 . 0 5 . 8 2 8 .

S U M M A R Y  OF C O V E R A G E :  T h e  t i t l e  of the c h a p t e r  r e g u l a t i n g  the

o r g a n i z a t i o n  and o p e r a t i o n  of b u s i n e s s  c o r p o r a t i o n s  will be 

c h a n g e d  f r o m  " A l a s k a  B u s i n e s s  C o r p o r a t i o n s  A c t "  to " A l a s k a  

C o r p o r a t i o n s  C o d e " ,  w h i c h  w i l l  f a c i l i t a t e  d i s t i n c t i o n s  b e ­
t w e e n  the o l d  and the n e w  law.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M 8 C A  S e c t i o n
1 . 0 1  d e s i g n a t e s  a g e n e r i c  s h o r t  t i t l e .
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P A R T  II.

C O M P A R I S O N  C H A R T S  

C R O S S  R E F E R E N C I N G  T H E  A L A S K A  C O R P O R A T I O N S  C O D E ,  

T H E  A L A S K A  B U S I N E S S  C O R P O R A T I O N S  A C T  - A S  1 0 . 0 5 ,  A N D  

T H E  1 9 8 4  R E V I S E D  M O D E L  B U S I N E S S  C O R P O R A T I O N  A C T

1x4



A s e c t i o n  by s e c t i o n  c o m p a r i s o n  of the p r o p o s e d  A l a s k a  

C o r p o r a t i o n s  C o d e  ( A C C )  w i t h  the A l a s k a  B u s i n e s s  C o r p o r a t i o n s  Act 

A B C A ) ,  AS 1 0 . 0 5  and the 1 9 8 4  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  
A c t  ( R M B C A ) .  N = No c o m p a r a b l e  p r o v i s i o n .

A C C  A B C A  R M B C A

A R T I C L E  1.

. 0 0 5  .0 0 3  3 . 0 1 ( a )

. 0 1 0  .0 0 9  3 . 0 1 ( D )

. 0 1 5  . 0 1 8  3 . 0 4

.020 N N

.025 N N

A R T I C L E  2.

. 1 0 5  .021 4 . 0 1

. 1 1 0  .0 2 4  4 . 0 2

. 1 1 5  .027 4 . 0 2

. 1 2 0  .030 4 . 0 2

. 1 2 5  .033 4 . 0 3

. 1 3 0  . 0 3 4  4 . 0 3

. 1 3 5  .036 4 . 0 3

. 1 4 0  .039 4 . 0 3

. 1 4 5  .0 4 2  * 4 . 0 3

. 1 5 0  .045 5 . 0 3

. 1 5 5  .791 N

. 1 6 0  . 0 4 8  N

. 1 6 5  .051 5 . 0 2

. 1 7 0  . 0 5 4  5 . 0 3

.175 .057 5 . 0 4

A R T I C L E  3.

. 2 0 5  .2 5 2  N

.2 0 8  . 2 5 5  N

. 2 1 0  . 2 5 5  N

.2 1 3  . 2 5 8  N

. 2 1 5  . 2 5 9  N

. 2 1 3  .8 1 0  2 . 0 3

. 2 2 0  .8 1 0  2 . 0 4

.2 2 3  .267 2. 0 5

. 2 2 5  n 2 . 0 5 ( 2 )

. 2 2 8  .135 1 0 . 2 0

.2 3 u  .135 2 . 0 6

. 2 3 3  .237 - .2 4 9  N
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A C C  A B C A

A R T I C L E  4.

. 3 0 5  . 0 5 0 ,  . 0 6 9

. 3 0 8  . 0 6 3

. 3 1 0  . 0 6 6

. 3 1 3  . 0 6 9

. 3 1 5  . 0 7 2

. 3 1 3  . 0 7 5

. 3 2 0  . 0 7 8

. 3 2 3  . 0 8 4

. 3 2 5  N

. 3 2 3  . 0 8 7

. 3 3 0  . 0 9 0

. 3 3 3  . 0 9 3

. 3 3 5  . 0 9 6

. 3 3 8  . 0 9 9

. 3 4 0  . 1 0 2

. 3 4 3  N

. 3 4 5  . 1 1 1

. 3 4 8  . 1 1 4

. 3 5 0  . 1 1 7

. 3 5 3  . 1 2 0

. 3 5 5  . 1 2 3

* 3 5 3  . 2 0 4 ( 1 ) ,  . 0 1 2

. 3 6 0  . 2 0 1

.’363 . 2 0 7  ( 4)

. 3 6 5  . 2 0 7 ( 3 )

. 3 6 8  N

. 3 7 0  n

• 3 7 3  . 2 0 4 ( 5 )
. 3 7 5  n

. 3 7 3  N

• 3 8 0  . 2 0 7 ( 5 )
. 3 8 3  N

. 3 8 5  N

. 3 8 8  . 3 1 2  - . 3 4 5

. 3 9 0  . 1 0 3 ,  . 3 6 6

A R T I C L E  5.

. 4 0 5  . 1 3 8

. 4 0 8  . 1 4 4

• 4 1 0  .1 4 1

• 4 1 3  . 1 4 7 ,  . 1 5 0
• 4 1 5  . 1 5 3

• 4 1 3  . 1 3 9 ,  . 1 6 8

. 4 2 0  . 1 5 6  - .1 6 3

. 4 2 3  .8 0 7

. 4 2 5  .171

R M B C A

6 . 0 1
6.02
6 . 0 3

6 . 0 3

6 . 0 3

6 . 0 3

6 . 0 3

6 . 0 3  
6 . 0 1 ( d )  

6 . 2 0 ( a )  

6 . 2 0 ( c )  

6 . 2 0 ( d ) , (e) 

6. 21

6 . 2 1  
6 . 2 1  
6 . 2 4  

6. 23 

6. 25 

6. 25 

N

6 . 0 4

6 . 4 0

6 . 4 0
6 . 4 0

6 . 4 0  

N
N

6 . 2 3

6 . 4 0

8 . 3 3 ( b ) ( 2 )

N
N

6 . 3 1

6 . 3 1  

N

7 . 0 1 ,  7 . 0 2 ,  7 . u3

7 . 0 7 ,  7 . 0 5 ( c )

7 . 0 5
7. 20

7. 25

7. 22
7 . 2 1 ,  7 . 1 4 ,  7 . 2 3
7 . 0 4

7.30, 7.31
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A C C  A B C A

. 4 2 3  . 1 2 9

. 4 3 0  .237 - . 2 4 9

. 4 3 3  N

.4 3 5  N

. 4 3 8  . 1 2 5

A R T I C L E  6,

. 4 5 0  . 1 7 4 ,  .22 2 ,  . 2 1 9

, 4 5 3  . 177,, . 180, . 183
. 4 5 5  .1 8 6

. 4 5 3  N

. 4 6 0  N

.4 6 3  N. 465 .189

. 4 6 3  . 1 9 5

. 4 7 0  . 1 9 8

. 4 7 3  .1 9 2

. 4 7 5  . 1 9 9

. 4 7 8  N

. 4 8 0  . 2 1 6 ,  .2 2 5

. 4 8 3  . 2 2 8 ,  .231

. 4 8 5  .2 1 3

. 4 8 3  N

. 4 9 0  . 0 1 0

A R T I C L E  7.

. 5 0 2  . 2 7 0 ,  . 2 7 3

. 5 0 4  .276

.5 0 6  . 2 8 2 ,  . 2 7 9

. 503 N

. 5 1 0  .285

. 5 1 2  .2 8 8

. 5 1 4  .291

. 5 1 6  . 2 9 4

. 5 1 8  .303

. 5 2 0  .306

. 522 N. 524 N

. 526 N

A R T I C L E  8. 

. 5 3 0  .376

6. 30

7 . 2 0 ,  1 6 . 0 1 ,  1 6 . 0 2 ,  1 6 . 0 3

1 6 . 2 0 ,  1 6 . 2 1
7 . 4 0

6 . 2 2

R M B C A

8 . 0 1 ,  8 . 3 0  

3 . 0 3 ,  3 . 0 4 ,  8 . 0 5
8 . 0 6  

N

8 . 0 8

8. 08 

r . 1 0  

a .  2 5
8 . 2 2 ,  3 . 2 3

8. 24 

8 .2 0 , 8 . 2 1
8 . 3 1

8. 33

8 . 4 0 ,  8 . 4 1 ,  8 . 4 2 ,

8 . 4 3 ,  8 . 4 4

8 . 3 2

N
8 . 5 1 ,  8 . 5 4 ,  S . 52,

8 . 53 , 8. 55 , 8. 56 , 8 . 57

1 0 . 0 1
1 0 . 0 5 ,  1 0 . 0 2 ,  1 0 . 0 3
1 0 . 0 4

7 . 2 7  

1 0 . 0 6
1 0 . 0 6

1 0 . 0 9
1 0 . 0 7
1 0 . 0 7

1 0 . 0 7

1 0 . 0 3

1 0 . 0 8

1 0 . 0 8

1 1 . 0 1 , 1 1 . 0 2
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A C C A B C A R M B C A

. 5 3 2 . 3 7 8 1 1 . 0 1 , 1 1 . 0 2

. 5 3 4 . 3 8 1 1 1 . 0 1 , 1 1 . 0 2

. 5 3 6 . 3 8 4 1 1 . 0 1 , 1 1 . j 2

. 5 3 8 N 1 1 . 0 1 , 1 1 . 0 2

. 5 4 0 N 1 1 . 0 1 , 1 1 . 0 2

. 5 4 2 N N

. 5 4 4 N 1 1 . 0 3 , 1 3 . 2 0 ( a )

. 5 4 6 . 3 9 0 N

. 5 4 3 . 3 9 3 1 1 . 0 3 ( i )

. 5 5 0 . 3 9 6 1 1 . 0 5

. 5 5 2 . 4 0 2 1 1 . 0 5

. 5 5 4 N 1 1 . 0 4

. 5 5 6 N 1 1 . 0 4

. 5 5 8 N 1 1 . 0 4

. 5 6 0 . 4 0 5 11 . 0 6

. 5 6 2 . 4 0 3  , . 4 1 1 ,  . 4 1 4 1 1 . 0 7

. 5 6 4 . 2 5 0 N

. 5 6 6 . 4 3 5 1 2 . 0 1

. 5 6 8 . 4 3 8 1 2 . 0 2

. 3 7 0 . 4 4 1 1 2 . 0 2

. 5 7 2 . 4 4 4 1 2 . 0 2

. 5 7 4 . 4 1 7  - . 4 3 2 1 3 . 0 2

. 4 4 7  - . 4 6 2

. 5 7 6 N 1 3 .  20 - -  1 3 . 2 4

. 5 7 8 . 4 2 3  , . 4 5 3 1 3 . 2 5 , 1 3 . 2 8

. 5 3 0 . 4 2 6  , . 4 5 6 1 3 . 3 0 , 1 3 .  31

. 5 8 2 . 4 2 9  , . 4 6 2 N

A R T I C L E  9

. 6 0 5 . 4 6 5 ,  . 4 7 4 ,  . 4 7 7 1 4 . 0 2 ,  1 4 . 0 1

. 6 0 8 . 4 6 8 ,  . 4 7 4 ,  . 

. 4 8 3

4 8 0  , 1 4 . 0 3

. 6 1 0 . 4 9 2  - . 5 0 4 1 4 . 0 4

. 6 1 3 . 5 0 7 1 4 . 0 4

. 6 1 5 . 4 8 6 ,  . 4 8 9 ( 1 ) 1 4 . 0 5

. 6 1 3 . 4 8 9 ( 3 ) 1 4 . 0 3 ( 4 )

. 6 2 0 . 5 1 0 N

. 6 2 3 . 5 1 3 N

. 6 2 5 . 5 1 6 N

. 6 2 8 5 4 0  - . 5 4 3 , . 5 5 2 1 4 . 3 0

. 6 3 0 N N

. 6 3 3 . 5 1 9 1 4 . 2 0 ,  1 4 . 2 1

. 6 3 5 . 5 1 9 1 4 . 3 0 ,  1 4 . 3 1

. 6 3 8 . 5 3 4 1 4 . 3 1

. 6 4 0 N 1 4 . 3 1 ( c )

. 5 4 3 . 5 7 6  , . 5 6  7 1 4 .  32

. 6 4 5 . 5 3 7  , . 5 4 6  , . 5 4 9 1 4 . 3 3

. 6 4 8 . 5 5 5 ,  . 5 5 3 i 4  . 0 5  , 1 4 . 0 6
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A C C  A B C A  R M B C A

. 6 5 0  . 5 7 3 ,  . 5 7 9 ,  . 5 8 2  1 4 . 3 1 ( c )

. 5 8 5

• 6 5 3  . 5 7 9  1 4 . 0 6 ,  1 4 . 0 7 ,  1 4 . 4 0 ,

1 4 . 3 3

. 6 5 5  . 5 3 5  N

. 6 5 8  . 5 8 3  N

. 6 6 0  . 4 3 9 ( 2 ) ,  . 5 5 4 ,  . 5 7 0  1 4 . 0 5

. 6 6 3  N N

. 6 6 5  . 4 8 9 ,  . 5 6 1  1 4 . 0 5 ( a ) ( 4 )

. 6 6 3  N 1 4 . 0 5 ( a ) ( 3 ) ,  1 4 . 4 0

. 6 7 0  N 1 4 . 0 5 ( a )

. 6 7 3  N N

. 6 7 5  N 1 4 . 0 7 ( d ) ( 2 )

. 6 7 8  . 5 9 4  1 4 . 0 5 ( b )

A R T I C L E  1 0 .

. 7 0 5  . 5 9 7  1 5 . 0 1 ( a )

. 7 0 8  . 6 8 7  1 7 . 0 2

. 7 1 0  . 6 9 6  1 5 . 0 2 ( d )

. 7 1 3  . 6 9 0  1 5 . 0 4

. 7 1 5  . 6 9 3  1 5 . 0 2 ( e )

• 7 1 3  . 6 0 0  1 5 . 0 1 ( b )

. 7 2 0  . 6 0 6  1 5 . 0 6

. 7 2 3  . 6 0 7  1 5 . 0 6

. 7 2 5  . 6 0 9  1 5 . 0 6

. 7 2 8  . 6 1 2  1 5 . 0 1 ( a )

. 7 3 0  . 6 1 5  1 5 . 0 1 ( b )

. 7 3 3  . 6 1 8 ,  . 6 2 1  1 5 . 0 1

. 7 3 5  . 6 2 4  1 5 . 0 5 ( a )

. 7 3 8  . 6 5 7  1 5 . 0 4

. 7 4 0  . 6 0 3  1 5 . 0 5 ( b )

. 7 4 3  . 6 7 5  1 5 . 3 0

. 7 4 5  . 6 7 8  1 5 . 3 1

. 7 4 3  . 6 8 1  1 5 . 3 1

. 7 5 0  . 6 8 4  1 5 . 3 1

. 7 5 3  . 6 2 7  1 5 . 0 7

. 7 5 3  . 6 3 3  1 5 . 0 8

. 7 6 0  . 6 3 5  1 5 . 0 8

. 7 6 3  . 6 3 9  1 5 . 1 0

. 7 6 5  . 6 4 2  N

. 7 ) 3  . 6 4 5  N

-/ / 0 . 6 4 3  N

. 7 7 3  . 6 5 1  N

. 7 7 5  . 6 5 4  n

. 7 7 8  . 6 6 0  1 5 . 2 0

. 7 8 0  . 6 6 3  1 5 . 2 0

. 7 8 3  . 666 N

. 7 3 5  . 6 6 9  1 5 . 2 0

. 7 8 3  . 6 7 2  1 5 . 2 0

1 1 9



A C C A B C A R M B C A

A R T I C L E  11.

. 3 0 5  

. 3 0 8  

. 3 1 1  

. 8 1 3  

. 8 1 5  

. 3 1 8  

. 8 2 0  

. 8 2 3  

. 3 2 5  

. 8 2 8  

. 3 3 0  

. 8 3 3  

. 3 3 5  

. 8 3 8  

. 3 4 0  

. 8 4 3  

. 3 4 5

. 6 9 9

. 7 0 2

. 7 0 5

. 7 0 6

. 7 7 1

. 7 7 7

. 7 3 0

. 7 8 3  ,

. 7 8 6

. 7 0 8

. 7 1 4

. 7 5 0

. 7 5 3

. 7 5 6

. 7 6 2

. 7 4 7

. 7 1 7

. 7 3 6 ,  . 7 7 1

1 6 . 2 2  

1 6 . 2 2  

1 6 .  22 
N 

N 

N 

N 

N

1 . 2 9

1 . 2 2 ( a )
1 . 2 2 ( a )

1 . 2 2 ( a )

1 . 2 2 ( a )

1 . 2 2 ( a )

1 . 2 2 ( a )

1 . C 2 U )

N
. 8 4 8 . 7 2 0 N
. 8 5 0 . 7 2 3 N
. 3 5 3 . 7 2 6 N
. 8 5 5 . 7 6 5 N
. 8 5 8 . 7 6 3 N
. 8 6 0 . 7 7 3 N
. 8 6 3 . 7 9 2 1 . 2 6
. 8 6 5 . 7 9 4 N
. 8 6 8 . 7 9 8 1 . 21
. 8 7 0 . 7 9 9 N

A R T I C L E  1 2 .

. 9 0 5 N N

. 9 1 0 . 0 8 1 , . 2 5 8 ,  . 2 8 8 , 1. 2 5

. 3 0 3 , . 3 2 1 ,  . 3 3 9 ,

. 3 5 7  , . 4 0 2 ,  . 4 6 8 ,

. 4 8 3 , . 5 0 4 ,  . 5 1 3 ,

. 6 2 1 , . 6 6 9
. 9 1 5 . 7 9 2 1 . 2 5 ,  1 . 2 6
. 9 2 0 N 1 . 2 4

. 9 2 5 . 7 9 5 1. 27

. 9 3 U N 1 . 2 7

. 9 3 5 . 8 0 4 7 . 0 5 ( a )

A R T I C L E  13.

. 9 5 0 8 1 3 1 . 3 0
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A £ 2  A B C A  R M B C A

- 9 S 3  . . 3 2 3  N

• 9 6 5  . 8 1 6  1 7 . 0 1 ,  1 7 . 0 2
. 9 5 8  N N

. 9 6 0  . 0 0 5  N

• 9 6 3  N 1 7 . 0 4

• 9 6 5  . 3 2 2  1 . 0 2

. 9 6 3  N

. 9 7 0  N 6 . 4 u

• 9 9 0  . 8 2 5  1 . 4 0

. 9 9 5  . 8 2 8  1 . 0 1

S e c

S e c

S e c

S e c

S e c

3
4
5

6 
7

N

N

N

2 7 6

N

. 2 7 9 ,  . 2 8 2

S e c

S e c

S e c

S e c

8
9

10 
11

N

N

N

N
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A s e c t i o n  b y  s e c t i o n  c o m p a r i s o n  o f  t h e  A l a s k a  B u s i n e s s

C o r p o r a t i o n  A c t  ( A B C A ) ,  A S  1 0 . 0 5 ,  w i t h  t h e  p r o p o s e d  A l a s k a

C o r p o r a t i o n s  C o d e  ( A C C )  a n d  t h e  1 9 8 4  R e v i s e d  M o d e l  B u s i n e s s

C o r p o r a t i o n  A c t  ( R M B C A ) .  N = N o  c o m p a r a b l e  p r o v i s i o n .

A B C A A C C R M B C A

A R T I C L E  *

. 0 0 5 . 9 6 0 N

. 0 0 3 . 0 0 5 3 . 0 1 ( a )

. 0 0 9 . 0 1 0 3 . 0 1 ( b )

. 0 1 0 . 4 9 0 8 . 5 1 ,  8 . 5 4 ,  

S . 5 3 ,  8 . 5 5 ,

. 0 1 2 . 3 5 8 6 . 4 0

. 0 1 8 . 0 1 5 3 . 0 4

. 0 2 1 . 1 0 5 4 . 0 1

. 0 2 4 . 1 1 0 4 . 0 2

. 0 2 7 . 1 1 5 4 . 0 2

. 0 3 0 . 1 2 0 4 . 0 2

.03') . 1 2 5 4 . 0 3

. 0 3 4 . 1 3 0 4 . 0 3

. 0 3 6 . 1 3 5 4 . 0 3

. 0 3 9 . 1 4 0 4 . 0 3

. 0 4 2 . 1 4 5 4 . 0 3

.*04 5 . 1 5 0 5 . 0 3

•.-048 . 1 6 0 N

. 0 5 1 . 1 6 5 5 . 0 2

. 0 5 4 . 1 7 0 5 . 0 3

. 0 5 7 . 1 7 5 5 . 0 4

. 0 6 0 . 3 0  5 6 . 0 1

. 0 6 3 . 3 0 8 6 . 0 2

. 0 6 6 . 3 1 0 6 . 0 3

. 0 6 9 . 3 0 5 ,  . 3 1 3 6 . 0 1 ,  6 . 0 3

. 0 7 2 . 3 1 5 6 . 0 3

. 0 7 5 . 3 1 8 6 . 0 3

. 0 7 8 . 3 2 0 6 . 0 3

. 0 8 1 . 9 1 0 1 . 2 5

. 0 8 4 . 3 2 3 6 . 0 3

. 0 8 7 . 3 2 8 6 . 2 0 ( a )

. 0 9 0 . 3 3 0 6 . 2 0 ( c )

. 0 9 3 . 3 3 3 6 . 2 0 ( d ) , ( e )

. 0 9  6 . 3 3 5 6 . 2 1

. 0 9 9 . 3 3 8 6 . 21

. 102 . 3 4 0 6 . 2 1

. 1 0 8 . 3 9 0 N

. 1 1 1 . 3 4 5 6 . 2 8

. 1 1 4 . 3 4 8 r  . 2 5

. 1 1 7 . 3 5 0 6 . 2 5

. 120 . 3 5 3 N

. 1 2 3 . 3 5  5 6 . 0 4
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A B C A  A C C  R M B C A

. 1 2 5  . 4 3 8  5 . 2 2

. 1 2 9  . 4 2 3  6 . 3 0

. 1 3 5  . 2 2 3 ,  . 2 3 0  2 . 0 6 ,  1 0 . 2 0

. 1 3 3  . 4 0 5  7 . 0 1 ,  7 . 0 2 ,  7 . 0 3

. 1 4 1  . 4 1 0  7 . 0 5

. 1 4 4  . 4 0 8  7 . 0 7 ,  7 . 0 5 ( c )

. 1 4 7  . 4 1 3  7 . 2 0

. 1 5 0  . 4 1 3  7 . 2 0

. 1 5 3  . 4 1 5  7 . 2 5

. 1 5 6  . 4 2 0  7 . 2 1 ,  7 . 1 4 ,  7 . 2 3

. 1 5 9  . 4 1 8 ,  . 4 2 0  7 . 2 2 ,  7 . 2 1 ,  7 . 1 4 ,

7 . 2 8

. 1 6 2  . 4 2 0  7 . 2 1 ,  7 . 1 4 ,  7 . 2 8

. 1 6 5  . 4 2 0  7 . 2 1 ,  7 . 1 4 ,  7 . 2 3

. 1 6 8  . 4 2 0  7 . 2 1 ,  7 . 2 2 ,  7 . 1 4 ,  7 . 2 8

. 1 7 1  . 4 2 5  7 . 3 0 ,  7 . 3 1

. 1 7 4  . 4 5 0  8 . 0 1 ,  8 . 3 0

. 1 7 7  . 4 5 3  8 . 0 3 ,  8 . 0 4 ,  3 . 0 5

. 1 8 0  . 4 5 3  8 . 0 3 ,  8 . 0 4 ,  8 . 0 5

. 1 8 3  . 4 5 3  8 . 0 3 ,  8 . 0 4 ,  3 . 0 5

. 1 8 6  . 4 5 5  8 . 0 6

. 1 0 9  . 4 6 5  8 . 1 0

. 1 9 2  . 4 7 3  8 . 2 4

. 1 9 5  . 4 6 8  8 . 2 5

. 1 9 8  . 4 7 0  8 . 2 2 ,  8 . 2 3

. 1 9 9  . 4 7 5  8 . 2 0 ,  8 . 2 1

. 2 0 1  . 3 6 0  6 . 4 0

. 2 0 4  . 3 5 8 ,  . 3 7 3  6 . 2 3 ,  6 . 4 0

. 2 0 7  . 3 6 3 ,  . 3 6 5 ,  . 3 8 0  6 . 4 0

. 2 1 3  . 4 8 5  8 . 3 2

. 2 1 6  . 4 8 0  8 . 3 3

. 2 1 9  . 4 5 0  8 . 0 1 ,  8 . 3 0

. 2 2 2  . 4 5 0  8 . 0 1 ,  8 . 3 0

. 2 2 5  . 4 8 0  8 . 3 3

. 2 2 8  . 4 8 3  8 . 4 0 ,  8 . 4 1 ,  8 . 4 2 ,

8 . 4 3 ,  8 . 4 4

. 2 3 1  . 4 3 3  8 . 4 0 ,  8 . 4 1 ,  8 . 4 2 ,

8 . 4 3 ,  8 . 4 4

. 2 3 7  . 2 3 3 ,  . 4 3 0  7 . 2 0 ,  1 6 . 0 1 ,  1 6 . 0 2 ,  1 6 . 0 3

. 2 4 0  . 2 3 3 ,  . 4 3 0  7 . 2 0 ,  1 6 . 0 1 ,  1 6 . 0 2 ,  1 6 . 0 3

. 2 4 3  . 2 3 3 ,  . 4 3 0  7. 2 0  , 1 6 . 0 1 ,  16 . 0 2 ,  i d . 0 3

. 2 4 6  . 2 3 3 ,  . 4 3 0  7 . 2 0 ,  1 6 . 0 1 ,  1 6 . 0 2 ,  1 6 . 0 3

. 2 4 9  . 2 3 3 ,  . 4 3 0  7 . 2 0 ,  1 6 . 0 1 ,  . 6 . 0 2 ,  1 6 . 0 3

. 2 5 0  . 5 6 4  iN

A R T I C L E  2.

. 2 5 2  . 2 0 5  N

. 2 5 5  . 2 0 8 ,  . 2 1 0  N

. 2 5 8  . 2 1 3 ,  . 9 1 0  1 . 2 5
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. 2 5 9  . 2 1 5

. 2 6 7  . 2 2 3

A B C A  A C C

A R T I C L E  3.

. 2 7 0  . 5 0 2

. 2 7 3  . 5 0 2

. 2 7 6  . 5 0 4  , S e c  . 6

. 2 7 9  . 5 0 6 ,  S e c .  6

. 2 8 2  . 5 0 6 ,  S e c .  6

. 2 8 5  . 5 1 0

. 2 8 8  . 5 1 2 ,  . 9 1 0

. 2 9 1  . 5 1 4

. 2 9 4  . 5 1 6

. 3 0 3  . 5 1 8 ,  . 9 1 0

. 3 0 6  . 5 2 0

► 3 1 2  . 3 8 8

, 3 1 5  . 3 8 8

. 3 1 8  . 3 8 8

. 3 2 1  . 9 1 0 ,  . 3 8 8

. 3 2 4  . 3 8 3

. 3 2 7  . 3 8 8

. 3 3 0  . 3 8 8

. 3 3 3  . 3 8 8

. 3 3 6  . 3 8 8

. 3 3 9  . 9 1 0 ,  . 3 8 8

. 3 4 2  . 3 8 8

. 3 4 5  . 3 8 8

. 3 5 7  . 9 1 0

. 3 6 6  . 3 9 0

A R T I C L E  4.

. 3 7 5

. 3 7 8  . 3 3 2

. 3 8 1  . 5 3 4

. 3 8 4  . 5 3 6

. 3 9 0  . 5 4 6

. 3 9 3  . 5 4 3

. 3 9 6  . 5 5 0

. 4 0 2  . 5 5 2 ,  . 9 1 0

. 4 0 5  . 5 6 0

. 4 0 8  . 5 6 2

. 4 1 1  . 5 6 2

. 4  i 4 ,5 6 2

. 4 1 7  . 5 7 4

. 4 2 0  . 5 7 4

. 4 2 3  . 5 7 4 ,  . 5 7 3

N
2 . 0 5

R M B C A

10 . 01
10 .01
1 0 . 0 5 ,  1 0 . 0 2 ,  1 0 . 0 3

1 0 . 0 4

1 0 . 0 4

1 0 . 0 6

1 0 . 0 6 ,  1 . 2 5  

1 0 . 0 9

1 0 . 0 7

1 0 . 0 7 ,  1 . 2 5

1 0 . 0 7

6 . 3 1

6 . 3 1

6 . 3 1

1 . 2 5 ,  6 . 3 1

6 . 3 1

6 . 3 1

6 . 3 1

6 . 3 1

6 . 3 1

1 . 2 5 ,  6 . 3 1  

6 . 31

6 . 3 1

1. 25

N

1 . 0 1 , 11.02 
1 . 0 1 , 11.02 
1 . 0 1 , 11.02 
1 . 0 1 , 11.02 
N

i . 0 3 ( i )

1 . 0 5

1 . 0 5 ,  1 . 2 5

1 . 0 6

1 . 0 7

1 . 0 7

1 . 0 7

3 . 0 2

3 . 0 2

3 . 0 2 ,  1 3 . 2 5 ,  1 3 . 2 8

1 2 4



. 4 2 6  . 5 7 4 ,  . 5 3 0  1 3 . 0 2 ,  1 3 . 3 0 ,

. 4 2 9  . 5 7 4 ,  . 5 3 2  1 3 . 0 2

. 4 3 2  . 5 7 4  1 3 . 0 2

A B C A  A C C  R M B C A

A R T I C L E  5

. 4 3 5 . 5 6 6 1 2 . 0 1

. 4 3 8 . 5 6 8 1 2 . 0 2

. 4 4 1 . 5 7 0 1 2 . 0 2

. 4 4 4 . 5 7 2 1 2 . 0 2

. 4 4 7 . 5 7 4 1 3 . 0 2

. 4 5 0 . 5 7 4 1 3 . 0 2

. 4 5 3 . 5 7 4  , . 5 7 8 1 3 . 0 2 ,

. 4 5 6 . 5 7 4  , . 5 8 0 1 3 . 0 2 ,

. 4 5 9 . 5 7 4 1 3 . 0 2

. 4 6 2 . 5 7 4  , . 5 8 2 1 3 . 0 2

A R T I C L E  6

. 4 6 5  . 6 0 5  1 4 . 0 2 ,  1 4 . 0 1

. 4 6 8  . 6 0 3 ,  . 9 1 0  1 4 . 0 3 ,  1 . 2 5

. 4 7 4  . 6 0 5 ,  . 6 0 8  1 4 . 0 2 ,  1 4 . 0 1 ,

. 4 7 7  . 6 0 5  1 4 . 0 2 ,  1 4 . 0 1

. 4 8 0  . 6 0 8  1 4 . 0 3

. 4 8 3  . 6 0 8 ,  . 9 1 0  1 4 . 0 3 ,  1 . 2 5

. 4 8 6  . 6 1 5  1 4 . 0 5

. 4 8 9  . 6 1 5 ,  . 6 1 3 ,  . 6 6 0  1 4 . 0 3 ,  1 4 . 0 5

. 6 6 5

. 4 9 2  . 6 1 0  1 4 . 0 4

. 4 9 5  . 6 1 0  1 4 . 0 4

. 4 9 3  . 6 1 0  1 4 . 0 4

. 5 0 1  . 6 1 0  1 4 . 0 4

. 5 0 4  . 6 1 0 ,  . 9 1 0  1 4 . 0 4 ,  1 . 2 5

. 50  7 . 6 1 3  14 . 0 4

. 5 1 0  . 6 2 0  N

. 5 1 3  . 6 2 3 ,  . 9 1 0  1 . 2 5

. 5 1 6  . 6 2 5  N

. 5 1 9  . 6 3 3 ,  . 6 3 5  1 4 . 2 0 ,  1 4 . 2 1 ,

1 4 . 3 0 ,  1 4 . 3 1

. 5 3 4  . 6 3 8  1 4 . 3 1

. 5 3 7  . 6 4 5  1 4 . 3 3

. 5 4 0  . 6 2 3  1 4 . 3 0

. 5 4 3  . 6 2 3  1 4 . 3 0

. 5 4 6  . 6 4 5  1 4 . 3 3

. 5 4 9  . 6 4 5  1 4 . 3 3

. 5 5 2  . 6 2 8  1 4 . 3 0

. 5 5 5  . 6 4 8  1 4 . 0 5 ,  1 4 . 0 6 ,

. 5 5 8  . 6 4 3  1 4 . 0 5 ,  1 4 . 0 6 ,

. 5 6 1  . 6 6 5  1 4 . 0 5 ( a ) ( 4 )

1 3 . 3 1

1 3 .  28 

1 3 .  31

1 4 . 0 3

1 4 . 2 3 ,

1 4 . 0 7

1 4 . 0 7

12 5



A B C A A C C R M B C A

. 5 6 4 . 6 6 0 1 4 . 0 5

. 5 6 7 . 6 4 3 1 4 . 3 2

.5 7 0 . 6 6 0 1 4 . 0 5

. 5 7 3 . 6 5 0 1 4 . 3 1 ( c )

. 5 7 6 . 6 4 3 1 4 . 3 2

. 5 7 9 . 6 5 0  , . 6 5 3 1 4 . 3 1 ( c ) ,  

1 4 . 4 0 ,  14

. 5 8 2 . 6 5 0 1 4 . 3 1 ( c )

. 5 8 5 . 6 5 0  , . 6 5 5 1 4 . 3 1 ( c )

. 5 8 8 . 6 5 8 N

. 5 9 4 . 6 7 3 1 4 . 0 5 ( b )

A R T I C L E  7.

. 5 9 7 . 7 0 5 1 5 . 0 1 ( a )

. 6 0 0 . 7 1 8 15 . 0 1 ( b )

. 6 0 3 . 7 4 0 1 5 . 0 5 ( b )

. 6 0 6 . 7 2 0 1 5 . 0 6

. 6 0 7 . 7 2 3 1 5 . 0 6

. 6 0 9 . 7 2 5 1 5 . 0 6

. 6 1 2 . 7 2 8 1 5 . 0 1 ( a)

. 6 1 5 . 7 3 0 1 5 . 0 1 ( b )

. 6 1 8 . 7 3 3 1 5 . 0 1

. 6 2 1 . 7 3 3  , . 9 1 C 1 5 . 0 1 ,  1 . 2 5

. 6 2 4 . 7 3 5 1 5 . 0 5 ( a )

. 5 2 7 . 7 5 3 1 5 . 0 7

. 6 3 3 . 7 5 8 1 5 . 0 8

. 6 3 5 . 7 6 0 1 5 . 0 8

. 6 3 9 . 7 6 3 1 5 . 1 0

. 6 4 2 . 7 6 5 N

. 6 4 5 . 7 6 8 N

. 6 4 3 . 7 7 0 N

. 6 5 1 . 7 7 3 N

. 6 5  4 . 7 7 5 N

. 6 5 7 . 7 3 8 15  . 0 4

. 6 6 0 . 7 7 3 1 5 . 2 0

. 6 6 3 . 7 8 0 1 5 . 2 0

. 666 . 7 8 3 N

. 6 6 9 . 7 3 5 ,  . 9 1 0 1 5 . 2 0 ,  1 . 2 5

. 5 7 2 . 7 8 8 1 5 . 2 0

. 6 7 5 . 7 4 3 1 5 . 3 0

. 6 7 8 . 7 4 5 1 5 . 3 1

. 6 8 1 . 7 4 8 1 5 . 3 1

. 6 8 4 . 7 5 0 1 5 . 3 1

. 5 3 7 . 7 0 8 1 7 . 0 2

. 6 9 0 . 7 1 3 1 5 . 0 4

. 6 9 3 . 7 1 5 1 5 . 0 2 ( e  )

. 6 9 6 . 7 1 0 1 5 . 0 2 ( 0 /

1 2 6



A R T I C L E  9.

. 7 0 8  

. 7 1 4  

. 7 1 7  

. 7 2 0  

. 7 2 3  

. 7 2 6  

. 7 4 7  

. 7 5 U  

. 7 5 3  

. 7 5 6  

. 7 6 2  

. 7 6 5  

. 7 6 8  

. 7 7 1  

. 7 7 3

. 8 2 3

. 8 3 0

. 8 4 5

. 8 4 8

. 8 5 0

. 8 5 3

. 8 4 3

. 8 3 3

. 8 3 5

. 8 3 8

. 8 4 0

. 8 5 5

. 8 5 8

. 8 1 5

. 8 6 0

1 2 2 ( a )  
1 . 2 2 ( a )  

N 

N 

N 

N

1 . 2 2 ( a )  
1 . 2 2 ( a )  

2 2 ( a )  
2 2 ( a )  
2 2 ( a )  
N 

N 

N 

N

A R T I C L E  10,

. 7 7 7  

. 7 8 0  

. 7 8 3  

. 7 3 5  

. 7 9 1  

. 7 9 2  

. 7 9 4  

. 7 9 5  

. 7 9 3  

. 7 9 9  

. 8 0 4  

. 8 0 7  

. 3 i  J

. 8 1 8 ,  . 8 2 3

. 8 2 0

. 8 2 3

. 8 2 3 ,  . 8 2 5  

. 1 5 5

. 8 6 3 ,  . 9 1 5

. 86 5

. 9 2 5

. 8 6 8

. 3 7 0

. 9 3 5

. 4 2 3

. 2 1 3 ,  . 220

N 

N 

N

29

N

1 25 

U
1 . 2 7

1 . 2 1
N

7 . 0 5 ( a )  

7 . 0 4  

2 . 0 3 ,  2

1

1 . 2 6

0 4

A R T I C L E  11

. 8 1 3 .9 50 1. 30

12 7



A B C A  A C C  R M B C A

8 1 6 . 9 5 5 1 7 . 0 1
3 2 2 . 9 6 5 1 . 0 2
3 2 3 . 9 5 3 N
3 2 5 . 9 9 0 1 . 4 0
3 2  3 . 9 9 5 l . u l

1 2 3



A  s e c t i o n  b y  s e c t i o n  c o m p a r i s o n  o f  t h e  1 9 8 4  R e v i s e d  M o d e l  

B u s i n e s s  C o r p o r a t i o n  A c t  ( R M B C A )  w i t h  t h e  p r o p o s e d  A l a s k a  

C o r p o r a t i o n s  C o d e  ( A C C )  a n d  t h e  A l a s k a  B u s i n e s s  C o r p o r a t i o n  A c t  

( A B C A ) ,  A S  1 0 .  . N = N o  c o m p a r a b l e  p r o v i s i o n .

R M B C A  A C C  A B C A

C H A P T E R  1.

1 . 0 1  
1 . 0 2  
1 . 2 1  
1 . 22

1 . 2 4

1 . 2 5

1 . 2 6  

1 . 2 7  

1 . 2 9  

1 . 3 0  

1 . 4 0

. 9 9 5  

. 9 5 5  

.868 

. 8 2 8  , 

. 8 3 5  , 

. 8 4 3  

. 9 2 0  

. 9 1 0 ,

. 8 3 0  , 

. 8 3 8  ,

. 9 1 5

. 8 6 3 ,  . 9 1 5  

. 9 2 5 ,  . 9 3 0  

. 3 2 5  

. 9 5 0  

. 9 9 0

. 7 1 4 ,  . 7 4 7 ,  . 7 5 0 ,  

. 7 5 6 ,  . 7 6 2 ,

. 8 2 8  

. 8 2  2 

. 7 9 8

. 8 3 3  , . 7 0 8  ,

. 8 4 0 ,  . 7 5 3 ,

N

. 0 8 1 ,  . 2 5 8 ,  . 2 8 8 ,

. 3 0 3 ,  . 3 2 1 ,  . 3 3 9 ,

. 3 5 7 ,  . 4 0 2 ,  . 4 6 8 ,

. 4 8 3 ,  . 5 0 4 ,  . 5 1 3 ,

. 6 2 1 ,  . 6 6 9 ,  . 7 9 2

. 7 9 2

. 7 9 5

. 7 8 6

. 8 1 3

. 8 2 5

C H A P T E R  2.

2 . 0 3  . 2 1 8  . 8 1 0

2 . 0 4  . 2 2 0  . 8 1 0

2 . 0 5  . 2 2 3 ,  . 2 2 5  . 2 6 7

2 . 0 6  . 2 3 0  . 1 3 5

C H A P T E R  3.

3 . 0 1  . 0 0 5 ,  . 0 1 0  . 0 0 3 ,  . 0 0 9

3 . 0 4  . 0 1 5  . 0 1 8

C H A P T E R  4.

4 .01 

4 . 0 2  

4 . 0 3

1 0 5

1 1 0 , . 1 1 5 ,  . 1 2 0  
1 2 5 ,  . 1 3 0 ,  . 1 3 5 ,  

1 4 0 ,  . 1 4 5

. 0 2 1

. 0 2 4 ,  . 0 2 7 ,  . 0 3 0  

. 0 3 3 ,  . 0 3 4 ,  . 0 3 6 ,  

. 0 3 9 ,  . 0 4 2
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 ̂M B C A A C C A B C A

C H A P T E R  5 •

5 . 0 2 , 1 6 5 . 0 5 1

5 . 0 3 . 1 5 0  , . 1 7 0 . 0 4 5 ,  . 0 5 4
5 . 0 4 . 1 7 5 . 0 5 7

C H A P T E R  6 •

6 . 0 1 . 3 0 5  , . 3 2 5 . 0 6 0 ,  . 0 6 9
6 . 02 . 3 0 8 . 0 6 3
6 . 0 3 . 3 1 0 , . 3 1 3 , . 3 1 5 , . 0 6 6 ,  . 0 6 9 ,  . 0 7 2 ,

. 3 1 3 , . 3 2 0 , . 3 2 3 . 0 7 5 ,  . 0 7 3 ,  . 0 8 4
6 . 0 4 . 3 5 5 . 1 2 3
6 . 20 . 3 2 8  , . 3 3 0  , . 3 3 3 . 0 8 7 ,  . 0 9 0 ,  . 0 9 3
6 . 2 1 . 3 3 5  , . 3 3 8  , . 3 4 0 . 0 9 6 ,  . 0 9 9 ,  . 1 0 2
6 . 2 2 . 4 3 8 . 1 2 5
6 . 2 3 . 3 7 3 . 2 0 4 ( 5 )
6 . 2 4 . 3 4 3 N
6 , 2 5 . 3 4 8  , . 3 5 0 . 1 1 4 ,  . 1 1 7
6 . 2 8 . 3 4 5 . 1 1 1
6 . 3 0 . 4 2 8 . 1 2 9
6 . 3 1 . 3 8 5  , . 3 8 8 . 3 1 2  - . 3 4 5
6 . 4 0 . 3 5 3  , . 3 6 0  , . 3 6 3  , . 2 0 4 ( 1 ) ,  . 0 1 2 ,  .21

. 3 6 5  , . 3 7 5 , . 9 7 0 . 2 0 7 ( 3 ) , ( 4 )

C H A P T E R  7.

7 . 0 1 . 4 0 5 . 1 3 3
7 . 0 2 . 4 0 5 . 1 3 8
7 . 0 3 . 4 0 5 . 1 3 8
7 . 0 4 . 4 2 3 . 3 0 7
7 . 0 5 . 4 1 0 , . 4 0 8 ,  . 9 3 5 . 1 4 1 ,  . 1 4 4 ,

7 . 0 ? . 4 0 8 . 1 4 4
7 . 1 4 . 4 2 0 . 1 5 6  - . 1 6 3
7 . 2 0 . 4 1 3 , . 4 3 0 . 1 4 7 ,  . 1 5 0 ,  

. 2 3 7  - . 2 4 9
7 . 2 1 . 4 2 0 . 1 5 6  - . 1 6 3

7. 2 2 . 4 1 3 . 1 5 9 ,  . 1 6 3
7 . 2 5 . 4 1 5 . 1 5 3
7 . 2 7 . 5 0 3 N
7. 2 3 . 4 2 0 . 1 5 6  - . 1 6 8
7 . 3 0 . 4 2 5 . 1 7 1
7 . 3 1 . 4 2 5 . 1 7 1

7 . 4 0 . 4 3 5 N

1 3 0



C H A P T E R  8 .

R M B C A  A C C  A B C A

8 . 0 1  . 4 5 0  . 1 7 4 ,  . 2 2 2 ,

8 . 0 3  . 4 5 3  . 1 7 7 ,  .ltiC,

8 . 0 4  . 4 5 3  . 1 7 7 ,  . 1 8 0 ,

8 . 0 5  . 4 5 3  . 1 7 7 ,  . 1 8 0 ,

8 . 0 6  . 4 5 5  . 1 8 6

8 . 0 8  . 4 6 0 ,  . 4 6 3  N

8 . 1 0  . 4 6 5  . 1 8 9

8 . 2 0  . 4 7 5  . 1 9 9

8 . 2 1  . 4 7 5  . 1 9 9

8 . 2 2  . 4 7 0  . 1 9 8

8 . 2 3  . 4 7 0  . 1 9 8

8 . 2 4  . 4 7 3  . 1 9 2

8 . 2 5  . 4 6 3  . 1 9 5

8 . 3 0  . 4 5 0  . 1 7 4 ,  .2

8 . 3 1  . 4 7 8  N

8 . 3 2  . 4 8 5  . 2 1 3

8 . 3 3  . 4 8 0  . 2 1 6 ,  . 2 2 5

8 . 4 0  . 4 8 3  . 2 2 3 ,  . 2 3 1

8 . 4 1  . 4 8 3  . 2 2 8 ,  . 2 3 1

8 . 4 2  . 4 8 3  . 2 2 8 ,  . 2 3 1

8 . 4 3  . 4 8 3  . 2 2 8 ,  . 2 3 1

8 . 4 4  . 4 8 3  . 2 2 8 ,  . 2 3 1

8 . 5 1  . 4 9 0  . 0 1 0

8 . 5 2  . 4 9 0  . 0 1 0

8 . 5 3  . 4 9 0  . 0 1 0

8 . 5 4  . 4 9 0  . O i O

8 . 5 5  . 4 9 0  . 0 1 0

8 . 5 6  . 4 9 0  . 0 1 0

8 . 5 7  . 4 9 0  . 0 1 0

C H A P T E R  1 0 .

1 0 . 0 1 . 5 0 2 . 2 7 0  , . 2 7 3

1 0 . 0 2 . 5 0 4 . 2 7 6

1 0 . 0 3 . 5 0 4 . 2 7 6

1 0 . 0 4 . 5 0 6 . 2 3 2 , . 2 7 9

1 0 . 0 5 . 5 0 4 . 2 7 6

1 0 . 0 6 . 5 1 0 , . 5 1 2 . 2 8 5  , . 2 3 8

1 0 . 0 7 . 5 1 6 , . 5 1 8 , . 5 2 0 . 2 9 4 , . 3 0 3 ,

1 0 . 0 8 . 5 2 2  , . 5 2 4  , . 5 2 6 N

1 0 . 0 9 . 5 1 4 . 2 9 1

1 0 . 20 . 2 2 8 . 1 3 5

. 2 1 9  

. 1 3 3  

. 1 8 3  

. 1 8 3

. 2 1 9

. 3 0 6

131



R M B C A A C C

C H A P T E R  11.

A B C A

11.01 . 5 3 0 , . 5 3 2  , . 5 3 4  , . 3 7 5  , . 3 7 3 ,  . 3 3 1 ,

. 5 3 6  , . 5 3 8  , . 5 4 0 . 3 3 4

1 1 . 0 2 . 5 3 0  , . 5 3 2  , . 5 3 4 , . 3 7  5 , . 3 7 3 ,  . 3 8 1 ,

. 5 3 6  , . 5 3 8 , . 5 4 0 . 3 8 4
1 1 . 0 3 . 5 4 4  , . 5 4 8 . 3 9 3
1 1 . 0 4 . 5 5 4  , . 5 5 6  , . 5 5 3 N
1 1 . 0 5 . 5 5 0 , . 5 5 2 . 3 9 6  , . 4 0 2
1 1 . 0 6 . 5 6 0 . 4 0 5
1 1 . 0 7 . 5 6 2 . 4 0 8 , . 4 1 1 ,  . 4 1 4

C H A P T E R  1 2 .

12 . 0 1
1 2 . 0 2 . 5 6 6  . 4 3 5

. 5 6 8 ,  . 5 7 0 ,  . 5 7 2  . 4 3 3 , . 4 4 1 ,  . 4 4 4

C H A P T E R  1 3 .

1 3 . 0 2

1 3

13

1 3

13

13,

13,

13,

20
21
22
2 3

2 4

2 5  

2 3

1 3 . 3 0

1 3 . 3 1

. 5 7 4

. 5 4 4 ,  . 5 7 6  

. 5 7 6

. 5 7 6 ,  . 5 7 8 ,  

. 5 7 6  ,

. 5 7  6 

. 5 7 3  

. 5 7 8  

. 5 8 0  

. 5 8 0

. 4 1 7

. 4 4 7

N

N

N

N

N

N

. 4 2 3  , 

. 4 2 6  , 

. 4 2 6 .

4 3 2

4 6 2

. 4 5 3

. 4 5 6

. 4 5 6

C H A P T E R  1 4 .

1 4 . 0 1

1 4 . 0 2

1 4 . 0 3

1 4 . 0 4

1 4 . 0 5

1 4 . 0 6

1 4 . 0 7  

1 4 . 2 0  

1 4 .  21 

1 4 . 2 3

. 6 0  5 . 4 6 5  , . 4 7 4 ,  . 4 7 7

. 6 0  5 . 4 6 5  , . 4 7 4 ,  . 4 7 7

. 6 0 3 ,  . 6 1 3 . 4 6 8 , . 4 7 4 ,  . 4 3 0

. 4 8 3  , . 4 6 9 ( 3 )

. 6 1 0 ,  . 6 1 3 . 4 9 2 - . 5 0 4 ,  . 5 0 7

. 6 1 5 ,  . 6 4 8 , . 6 6 0  , . 4 3 6  , . 4 8 9 ,  . 5 5 5

. 6 6 5 ,  . 6 6 3  , . 6 7 0 . 5 5 3  , . 5 6 1 ,  . 5 5 4 ,

. 6 7 3 . 5 7 0  , . 5 9 4

. 6 4 3 ,  . 6 5 3 . 5 5 5  , . 5 5 3 ,  . 5 7 9

. 6 4 3 ,  . * 5 3  , . 6 7 5 . 5 5  5 , . 5 5 3 ,  . 5 7 9

. 6 3 3 . 5 1 9

. 6 3 3 . 5 1 9

. 6 3  3 . 5 1 9

1 3 2



R M B C A A B C A

1 4 . 3 0 . 6 2 8 ,  . 6 3 5 . 5 4 0 , . 5 4 3  , . 5 5 2  ,

1 4 .  31 . 6 3 5 ,  . 6 3 8 ,  . 6 4 0 . 5 1 9 , . 5 3 4  , . 57 3 ,
. 6 5 0 . 5 7 9  , . 5 3 2 , . 5 8  5

1 4 . 3 2 . 6 0 . 5 7 6  , . 5 6 7

1 4 . 3 3 . 6 4 5 ,  . 6 5 3 . 5 3 7  , . 5 4 6  , . 5 4 9

. 5 7 9
1 4 . 4 0 . 6 5 3 ,  . 668 . 5 7 9

C H A P T E R  1 5 .

1 5 . 0 1 . 7 0 5  , . 7 1 8 ,  . 7 2 8 ,  . 5 9 7 ,  . 6 0 0 , . 6 1 2 ,

. 7 3 0  , . 7 3 3 . 6 1 5 ,  . 6 1 3 , . 6 2 1

1 5 . 0 2 . 7 1 0 , . 7 1 5 . 6 9 3 ,  . 6 9 6
1 5 . 0 4 . 7 1 3 , . 7 3 8 . 6 9 0 ,  . 6 5 7

1 5 . 0 5 . 7 3 5  , . 7 4 0 . 6 2 4 ,  . 6 0 3

1 5 . 0 6 . 7 2 0 , . 7 2 3 ,  . 7 2 5  . 6 0 6 ,  . 6 0 7 , . 6 0 9
1 5 . 0 7 . 7 5 3 . 6 2 7

1 5 . 0 8 . 7 5 8  , . 7 6 0 . 6 3 3 ,  . 6 3 5

1 5 . 1 0 . 7 6 3 . 6 3 9
1 5 . 2 0 . 7 7 8  , . 7 8 0 ,  . 7 8 5 ,  . 6 6 0 ,  . 6 6 3 , . 6 6 9  ,

. 7 8 8 . 6 7 2
1 5 . 3 0 . 7 4 3 . 6 7 5
1 5 . 3 1 . 7 4 5  , . 7 4 8 ,  . 7 5 0  . 6 7 8 ,  . 6 8 1 , . 6 3 4

C H A P T E R  1 6 .

1 5 . 0 1  . 4 3 0  . 2 3 7  - . 2 4 9

1 6 . 0 2  . 4 3 0  . 2 3 7  - . 2 4 9

1 6 . 0 3  . 4 3 0  . 2 3 7  - . 2 4 9

1 6 . 2 0  . 4 3 3  N

1 6 . 2 1  . 4 3 3  N

1 6 . 2 2  . 3 0 5 ,  . 8 0 8 ,  . 8 1 1  . 6 9 9 ,  . 7 0 2 ,  . 7 0 5

C H A P T E R  1 7 .

1 7 . 0 1  . 9 5 5  . 3 1 6

1 7 . 0 2  . 9 5 5 ,  . 7 0 8  . 3 1 6 ,  . 6 8 7

1 7 . 0 4  . 9 6 3  N

1 3 3

.519





P A R T  I I I .

S O U R C E  C H A R T :

O R I G I N S  A N D  C O R R E S P O N D I N G  S T A T U T O R Y  C O V E R A G E  O F  E A C H  S l F T I O N  

O F  T H E  P R O P O S E D  A L A S K A  C O R P O R A T I O N S  C O D E  ( A C C )
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A C C ABCA M B C A  

A R T I C L E  1.

G C L  N B C L  O T H E R  

C O R P O R A T E  P U R P O S E S  A N D  P O W E R S

RMB(

.005 P X
•

X
.010 X X P
.015
.020
.025

P p

A R T I C L E  2.'

P P
X
X

N A M E  A N D  S E R V I C E  O F  P R O C E S S

X

.105 X X X

.110 X X X

.115 X X X

.120 X X X

.125 X X X

.130 X X p

.135 X X X

.140 X X X

.145 X X X

.150

.155

.160

X
X
X

X X

.165 X X X

.170 X X p

.175

.205

X

X

X

A R T I C L E  3.

ORE

F O R M A T I O N  O F  C O R P O R A T I O N S

p

e208 X X X
.210
.213
.215

X
X
X

X
X
X

X D E L

.213 X X p

.220 X X p

.223

.225

.228

.230

.233

X X

X DEL  
X DEL  
X 
X

A R T I C L E  4. C O R P O R A T E  F I N A N C E

X
X
p
p

.305 X X X X

.308 X X X

.310 X X p

.313 X X p

.315 X ' X p

.318 X X p

.320 X X p

.323

.325
X X

X
p
p
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A C C A B C  A M B C A GC

.328 X X

.330 X X

.333 X X

.335 X X

.338 X X

.340 X X

.343 X

.345 X X

.348 X X

.350 X X

.353 X X

.355 X X

.358 X

.360 X

.363 X

.365 X

.368 X

.370 X

.373 X X

.375 X

.378 X

. 3'd0 X

.383 X

.385 X

.388 X

.390 X

NBCL OTHER

A R T I C L E  5. M E E T I N G S  O F  S H A R E H O L D E R S

.405 X P

.408 P

.410 X X

.413 X X

.415 X  X P

.418 X

.420 X P

.423 X  X P

.425 X X P

.428 X
•430 X X
.433 X
.435 P

.438 X X

A R T I C L E  6. D I R E C T O R S  A N D  O F F I C E R S

■ 450 X
,45 3
455 X
.-.58 X
460 X
463 X
465 X

*36

X
X
X
X
X
X
p
p
p
p

X
p
p

p
p

RMBCA

X
X
p

p
X

p
X
X
X
X
X
p
p
p

p
p
p

X

p
p
p

p

X
p



A C C A B C  A .MBCA G C L  N B C L  O T H E R R M B C A

.468 X X

.470 X X

.473 X X • X

.475 X X X

.478 1 X X

.480 X X X

.483 X X X

.485 X X

.488 . p

.490 X X X

A R T I C L E  7. A M E N D M E N T S  A N D  C H A N G E S

.502 X X X X

.504 X X X X

.506 X •X p

.508 X X

.510 X

.512 X X

.514 X X p

.516 X p

.518 X p

.520 X p

.522 X X

.524 X X

.526 X X

A R T I C L E 8. O R G A N I C  C H A N G E

.530 X X X

.532 X X X

.534 X X

.536 X X X

.538 X X X

.540 X X X

.542 X

.544 X p

.546 X X

.548 X X X

.550 X X

.552 X X X

.554 X X

.556 X X

.558 X X

.560 X p

.562 •X X

.564 X

.566 X X

.568 X p

.570 X X p

.572 X X p

.574 X X p

.576 X X
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'578 X
.580 X  X
.582 X

ACC ABCA MBCA GCL NBCL OTHER

A R T I C L E  9. D I S S O L U T I O N

.605 X  X

.608 X  X X

.610 X  X X

.613 X X

.615 X

.618 X  X X

.620 X

.623 X  X

.625 X  X

.628 X

.630 X

.633 X  X

•635 X  ' O R E
.638 X  X
.640 X

.643 X X X

.645 X

.648 X

.650 % X

.653 X

.655 X

.658 X  X

.660 X

.663 X
• 665 X
.668 X
. 670 X

.673  X

.675 X

.678 X X

A R T I C L E  10. F O R E I G N  C O R P O R A T I O N S

.705 X  X

.708 X X

.710 X  X

.713 X X

.715 X

.718 X X

.720 X X

.723 X X

.725 X X

.728 X X

.730 X X

.,73 3 X  X

X
P

RMBCA

P
X
p

p
X
p

p

p
X

p

X
p
X

p

X
X

X
X

X
X
X
X
X
X
X
X
X
X
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ACC ABCX MBCA GCL NBCL OTHER RMBCA

.735 X X X

.738 X X p

.740 X X : x

.743 X X p

.745 X X X

.748 X X X

.750 X X X

.753 X X X

.758 X X X

.760 X X X

.763 X X p

.765 X X

.768 X X

.770 X X

.773 X X

.775 X X #

.778 X X X
1780 X X p
.783 X X
.785 X y X
.788 X X X

A R T I C L E n . R E P O R T S ,  ir’E E S , A N D  P E N A L T I E S

805 X X p
808 X X p
811
813

X
X

X X

815 X X
818 X X
820 X X
823 X X
825 X X p
828 X X p
830 X X p
833 X X p
835 X X p
838 X X p
840 X X p
843 X X p
850 X X
853 X X
855 X X
858
860

X
X

X

863
865

X
X

X X

868
870

X
X

X p

A R T I C L E  12. M I S C E L L A N E O U S  P R O V I S I O N S



.9 0 5 X

.910 P  . x

.915  X X  p

.920 X X

.925 P P  P  P

.930 X

.935 X X  X

A R T I C L E  13. G E N E R A L  P R O V I S I O N S

.950 X X  X

.953  X

.95 5 P P  X

. 958 X

.960 X

.963 X  X

.965 X  X P  X

.968 X

.970 X  P

.990 P  P  P  P

.995 P  P

ACC ABCA MBCA GCL NBCL OTHER RMBCA

"X" i n d i c a t e s  t h e  p r e s e n c e  of i d e n t i c a l  or  f u n c t i o n a l l y
i d e n t i c a l  s t a t u t o r y  l a n g u a g e .

" P "  i n d i c a t e s  t h e  p r e s e n c e  o f  p a r t i a l  c o n g r u e n c e  b e t w e e n  t h e  A C C
a n d  t h e  s o u r c e  c o d e  o r  t h e  R M BCA .  T h e  " o r i g i n "  a nd
" c o m p a r i s o n "  d i s c u s s i o n  f o r  e a c h  s e c t i o n  of t h e A C C  s h o u l d
be c o n s u l t e d  in o r d e r  to  d e t e r m i n e  t h e  d i f f e r e n c e s .

A C C :  C S S B  2 4 6 / H B  3 4 3 ,  T h e  A l a s k a  C o r p o r a t i o n s  C o d e

A B C A : AS 1 0 . 0 5 ,  T h e  A l a s k a  B u s i n e s s  C o r p o r a t i o n s  A c t  >

M B C A :  M o d e l  B u s i n e s s  C o r p o r a t i o n s  A c t

G C L :  C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n s  L a w

N B C L :  N e w  Y o r k  B u s i n e s s  C o r p o r a t i o n s  L a w

R M B C A :  ABA' fc984--' Final Draft o f t h e  R e v i s e d  M o d e l  B u s i n e s s
C o r p o r a t i o n .  A c t
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II  SKPTEM1JER I. IW5 LEGAL TIMES

ANALYSIS AND PERSPECTIVE
^  C O R P O BA TE-SECU BITIES j )

A Reporter’s-Eye View of Model Act’s Creation
by Robert W . H am ilton

Mr Hamilton is Btr.no C Schmidt 
Professor of Business Ijtn 01 Ihr tjm.fr- 
iili of Texas at Aus‘in This analisis is 
adapted from a longer version to he pub­
lished in the Texas La» Rrvsr*

F o r Ihc Iasi five years I have s e n  cc) a '  
th e  reporter for the  project tha t led to  
the  deve lopm ent o f  the R evised M odel 
business C o rp o ra tio n  Act (I9K4) The 
new a c t—like the o ld —is a m odel s ta t­
u te  designed for use by sla tes  in revising 
a n d  updating  th e ir  co rp o ra tio n  s ta t­
u tes: accord ing  to  the In troduc to ry  
C om m en t, it is in tended  to  be o " c o n ­
venient guide for revision o f  s ta te  busi­
ness c o rp o ra tio n  s ta tu tes  reflecting  c u r ­
ren t views as  to  th e  accom m odation  o f 
the  various com m etcta l an d  social in ­
te res ts  involved in  m o d e ',  business 
co rp o ra tio n s  "

T h e  new act w as form ally  app roved  
in  the  sp ring  o f  1984 and  has already 
form ed the basis  o f  a  m ajo r s ta tu to ry  
revision  in V irginia and is actively u n ­
d e r  co nside ra tion  in approx im ate ly  15 
c lh c r  states. T h is article  ou tlines the 
p rocedures follow ed in developing the 
new  act and  gives a p relim inary  assess­
m en t o f  it.

M y conclusion , perhaps  co lo red  hy 
p rid e  in a p ro d u c t tha t p artia lly  reflects 
my ow n han d iw o rk , is tha t on  balance 
tbe  new m odel ac t is a substan tia l im ­
provem ent over ea rlie r versions and  
strikes a reasonab le  balance in the 
never-ending sea rch  for equ ity  an d  fa ir­
ness on  the  one  h an d  and  efficient c o r ­
p o ra te  opera tio n  o n  the o th e r.

The C om m ittee on C orporate  Laws

T h e  C om m ittee  on  C o rp o ra te  Laws 
o f  the  A m erican  Bat A ssocia tion 's  Sec­
tion  on  C o rp o ra tio n , B anking and  
Business Law  has com plete  responsib il­
ity fo r the developm ent and  u p da ting  ol 
th e  M odel Business C o rpo ra tion  Act. 
T h is com m ittee is unusual in tw o re ­
spects. U nlike practically  nil o th e r 
A BA  stand ing  com m ittees, its m em ber­
sh ip  is closed, currently  lim ited to  25 
persons: m em bersh ip  is by invitation  
on ly  F u rther, the  C om m ittee  on C o r­
po ra te  Laws has au thority  to  m ake fi­
nal decisions w ith  reference to  the 
M odel Business C o rp o ra tio n  A ct solely 
on  its ow n m o tio n  w ithout the  p rio r 
app ro v a l cither o f  the section o r o f  the 
B oard  o f  G o v e rn o rs  o f ihc A BA itself

W hile the C om m ittee  t n  C o rp o ra te  
Laws is w idely viewed as one  o f  the 
m ost p restig ious com m ittees in the Sec­
tion  on C o rp o ra tio n . R anking and  
Business Law . clearly  no  a ttem p t has 
been m ade to  m ake  it rep resen ta tive  o f 
all th e  various constituencies tha t might 
have an  in terest in state  co rp o ra tio n  
laws. In the early  years o f  its history , it 
was considerab ly  less rep resen tative 
th a n  it is now: U n til th e  ea rly  1970s it 
was com posed  alm ost exclusively o f  
law yers from  la rge  firm s in a handfu l o f 
big cities w hose clients w ere p red o m i­
nantly  large, publicly held c o rp o ra ­
tions It w as, in sh o rt, m anagem ent and  
defense o rie n ted  M em bers, fu r th e r­
m ore , were appo in ted  for indefin ite 
term s, so  tha t th e  com m ittee had  re la ­
tively little tu rn o v e r in m em bership

W hile the  p resen t com m ittee co n tin ­

u e ' to  have a stro n g  p red o m in an ce  o f 
m anagem ent-o rien ted  a tto rn ey s , the re  
is lodav a diversity o f  in terests  and  a 
steady infusion  o f new b lo o d  M em bers 
serve for six-year te rm s an d  a rc  ro ta ted  
off ihc  com m ittee at th e  conc lusion  o f 
their te rm s Tw o o r  th re e  law p rofessors 
and one o r tw o a tto rn ey s  w hose p rinc i­
pal occupation  is rep resen ting  p la in tiffs  
in derivative litiga tion  regularly  serve 
on th e  com m ittee . D iversifica tion  has 
also been im proved  by ap p o in tin g  a t ­
torneys from  sm aller o iic s  an d  in a 
more geographically  d iverse m anner. 
N evertheless, tod ay , a s  has been true  
historically , c o rp o ra te  a tto rn ey s  from  
large firm s co n tinue  to  d o m in a te  in a 
num erical sense the  C o m m ittee  on C o r­
porate  Laws.

D ertlopm raf: The E xposure D raft

W hen the  decision  to  deve lop  a new 
version o f  the  M odel B usiness C o rp o ­
ration  Act was reac h ed , con sid e ra tio n  
turned  to  the question  o f  m echan ics o r

detail The am endm en t process n o rm a l­
ly followed by the  co m m ittee  d id  no t 
seem to  be well su ited  to  developm ent 
o f a new act. T he d eve lopm en t process 
th re a ten e d  to  be ex trem ely  tim e- 
consum ing.

F u rth e r, the  | ossibility th a t d ifferent 
sections w ould  b :  p rep a re d  by su b co m ­
mittees consis t’.ig o f  d ifferent in d iv id ­
uals could  readily lead  to  a diversity  o f 
form or style th a t clearly  had  no  place 
in a single in tegra ted  s ta tu te  it v as ul 
this prelim inary  s tage  th a t I agreed  to  
serve as rep o rte r  for th e  p ro ject At the 
lime, ihc decision to  have an academ ic 
rep o rte r  d ev e lo p  th e  new s ta tu te  
seemed logical an d  n o t o f  great su b ­
stantive im portance  b u t I feel now . in 
retrospect, th a t it h a d  im p o rtan t inc i­
dental effects.

The deve lopm ent o f  the  Revised 
M odel Business C o rp o ra tio n  Act can 
be divided in to  tw o  b ro ad  stages w ith 
the div id ing  line betw een  the stages b e ­
ing the p u b lica tion  o f  the E xposure 
D raft in the  spring  o f  1983.

S ubstan tial fun d in g  fo r th e  revision 
w as initially p rov ided  by the  A BA  and 
the A m erican Bar F o u n d a tio n . W ith 
this fund ing , a sm all s ta ff  w as crea ted  
under the d irec tion  o f  S eth  S earcy , an  
A ustin , T ex., a t to rn e y  w ith su b stan tia l 
experience in  s ta tu to ry  cod ifica tion  ef­
forts Searcy served  as  the  principal 
s ta tu to ry  d ra f tsm an  o f  the  E xposure 
D raft.

The E xposure D ra f t w as developed 
by an e lab o ra te  review and  revision 
process. Each section  an d  o ffic ial co m ­
ment w as considered  at least th ree  tim es 
by a subcom m ittee  o f  the C om m ittee  
on C o rp o ra te  Law s an d  at least three 
tunes by th e  full co m m ittee . D u ring  the 
later po rtio n ! o f  th is  p rocess, c o m ­
m ents were so lic ited  from  in icrested

ou ts ide  indiv iduals and  organ izations, 
and  som e d raft chap ters  were in fo rm al­
ly d is tr ib u ted  on  request to interested 
ind iv iduals Each revised chap ter was 
then subject to  further debate, am en d ­
m ent. an d  revision 

The com plete E xposure D raft w as re­
viewed a final tim e by the com m ittee at 
its D ecem ber 1982 meeting and  w as de­
te rm ined  to  be in form  suitable for p u b ­
lication  fo r com m ent. Som e conside r­
a tion  w as given to  publishing IheJExpo- 
surc D raft in  the Business Law yer but 
tw o fac to rs  led to  the decision n o t to 
use th is m e thod  o f  d istribu tion : ( I )  its  
cost (th e  E xposure D raft w ould have 
occupied  an  entire issue o f  the Business 
Law yer), an d  (2) concern th a t th is  
w ould n o t assure m axim um  response 
f 'o m  in terested  persons. R a th e r, the 
Exposure D raft w as published in multi- 
lilh  form  a n d  copies were m ade avail­
ab le w ith o u t charge directly to  in teres t­
ed academ ics, form er m em bers o f  the 
com m ittee , an d  o th e r o rgan izations in­

terested  in co rp o ra te  law. A  notice o f 
availab ility  was b Is o  published in the 
Business Law yer. ofTcnng copies o f  the 
Exposure D raft to  its readersh ip  al a 
nom inal charge . D em and w as unex­
pectedly large an d  a second p rin ting  o f 
the  E xposure D raft was necessary. A s a 
result, th e  com m ent period originally  
announced  w as extended th rough  Dec. 
31.1983.

D eie lo p m m t: The Final Version

The pub lic  response to  the  Exposure 
D raft exceeded hll com m ittee expecta­
tions. C om m en ts  running  into th e  h u n ­
d reds o f  pages were received from  indi­
vidual law  p ro fesso rs, a tlcm cy s , o u t­
side o rgan iza tions, general counsel of 
large co rp o ra tio n s , and  o th e r ABA 
c o m m itte e . Several pooled com m ents 
from  o u ts id e  o rganizations o r  co m m it­
tees w ere received.

fticoy  o f  the com m ents w ere ex­
trem ely  favorable: a  few were basically 
c r i l ic a lo r th e  underlying concep tions o f  
the pro ject: m ost o f  them  m ade num er­
ous m a jo r an d  m inor suggestions for 
am endm ents to . im provem ent! o f. o r 
the in tro d u c tio n  o f  new concepts in to  
the E xposure D raft.

T he com m ittee had  had no p r io r  ex­
perience w ith  handling  a response o f 
this m agn itude . T o  deal with th is unex­
pec ted  o u tp o u r in g , the  co m m ittee  
again b ro k e  itself dow n in to  su b stan ­
tive subcom m ittees to  consider p ro ­
posed changes to  each chap ter. M any 
com m ents m ade innovative suggestions 
n o t previously  considered at all by the 
com m ittee. W hile m ost o f  these co m ­
m ents w ere p u l to  one side to  aw ait 
m ore leisurely consideration , a large 
num ber o f  them  were accepted in p rin ­
ciple and  the reporter was requested  to 
m ake a p p ro p ria te  rcviiions in the Ex­

posu re  D raft
This process sn o w b a lle d  as ou tside 

suggestions caused  a s ign ifican t n u m ­
ber o f  changes to  be p ro p o se d  by m e m ­
bers o f  the  com m ittee  o n  th e ir  ow n  m o ­
tion . These changes w ere  so n u m e ro u s  
th a t tbev largely  o c c u p ied  the rep o rte r  
fo r six m o n th s  afte r  th e  close o f  the 
com m en t p e rio d  In severa l instances, 
critica l com m en ts  from  ou ts id e  sources, 
com bined  w ith  " g o o d  ideas"- from  
com m ittee m em bers , led  to significant 
revisions of bas ic  c o n c e p ts , such  a s  the 
w ay class vo ting  is h a n d le d , w hich  in 
tu rn , led to  system ic ch a n g es  th ro u g h ­
o u t m any sec tions o f  th e  m ode l ac t.

C om m en ta ry  w as p a rtic u la r ly  c r i ti­
cal ab o u t the  E x p o su re  D ra f t 's  h a n ­
dling  o f  the d u ty  o f  c a re  and  th e  b u s i­
ness ju d g m en t ru le  in  18.30 a n d  c o n ­
flict o f  in terest t ra n sa c tio n s  in J 8 J I .  In 
b o th  instances the  c o m m ittee  basically 
re tu rned  to  la n g u ag e  th a t  had  appeared  
in  earlier versions o f  th e  m odel ac t and  
e lim inated  "new  a p p ro a c h e s "  th a t  had  
been ad o p ted  in  th e  E x p o su re  D ra f t .  I 
p ersonally  ag reed  w ith  th e  revisions 
m ade  a l th is  stage to  §8.30 b u t strongly  
d isagreed  w ith  the  ch a n g es  in §8.31.

A s a  resu lt o f  the  n u m e ro u s  changes 
m a d e  since the  p u b lic a tio n  o f  th e  E x p o ­
su re  D raft, n o  w eight o r  re liance  on  this 
d ocum en t is ju s tif ied ; tb e  basic w isdom  
o f  n o t pub lish ing  th e  E x p o su re  D ra f t in 
perm an en t form  in th e  Business Law yer 
w as thus  in d e p en d en tly  con firm ed .

T V  C om m ittee and the R eporter

P .ie re  is a w id esp read  belief th a t in 
m a jo r cod ification  p ro je c ts  an  ac a d e m ­
ic repo rter has b ro a d  pow er to  d e te r­
m in e  w hal is in c lu d ed  a n d  w hat is ex ­
c luded , and  th a t w hile  th e  com m ittee  or 
governing  a u th o rity  h a s  u ltim a te  p ow ­
e r . in reality the  real pow er rests in  the 
cap ab le  h ands  o f  the  re p o rte r . W h a tev ­
er m ay be the  ca se  in  o th e r p ro jec ts , 
th a t is a com pletely in a ccu ra te  p erce p ­
tion  o f  the  re la tion  I h ad  w ith the  C o m ­
m ittee  on  C o rp o ra te  L aw s. T h a t c o m ­
m ittee w as fully in  ch a rg e  o f  all d ec i­
sions; w hile p re lim inary ' d ra fts  were 
p rep are d  by m e and  screened  by su b ­
com m ittees th a t so ^ 'c r im c s  d id  n o t re- 
fleci full co m c .ii tc c  sen tim en t, in  the 
last analysis s ta tu to ry  p rov is ions  o r  o f ­
ficial com m en ts w ere  inc luded  only 
w ith the  express an d  co nside red  ju d g ­
m ent o f  the co m m ittee , as ham m ered  
o u t in ex tended  (and  som etim es excru- 
b a t in g )  deba te .

T h e  R evised M odel Business C o rp o ­
ra tio n  A ct is in fact as w ell as in theory 
th e  p r o d u b  o f  th e  co m m ittee  a n d  not ol 
m y  ow n perso n a l view s. W hile I agree 
w ith  m ost o f  the  su b stan tiv e  judgm en ts  
m ade by th e  co m m ittee , I d isagree 
m ild ly  w ith several a n d  s trenuously  
w ith  one o r  (w o o f  them .

T here a re  several reasons fo r the 
dom in an ce  o f  th e  co m m ittee  in  this 
pro jec t F o r  one  th in g , the intellociu.il

Continued on page IS

T i m e l y  

L a w  &  B u s i n e s s  

S e m i n a r s

S e e  p a g e s  S I - S 2 0

When the decision to develop a new version o f  the *
Model Business Corporation A ct was reached. 

consideration turned to the question o f  mechanics o r  
detail. The amendment process norm ally fo llowed by 

the committee did not seecm to be Hell suited to .
development o f  a new^act, ^ ' f  " s
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level o f the com m ittee p a rtic ip an ts  is 
extrem ely high. A ll o f  them  are  success­
ful p rac titioners  with m any y e a rs 'e x p e ­
rience in the best co rp o ra te  practices; 
they a rc  accustom ed to  dealing  s q u a re ­
ly w ith  m ajor tran sactions  and  difficult 
issues They a te  n o t accustom ed , to  say 
the  least, to  defer to  the views o f  a m ere 
academ ic on issues they have been d ea l­
ing w ith for years.

Secondly m ost o f the com m ittee 
m em bers w elcom ed the o p p o rtu n ity  to 
p u t aside the paroch ia l in terests  o f  the ir 
clients and  develop the " b e s t"  p rin c i­
p les. D iscussions were sp irited , the level 
o f  in terest was h igh, and  the w illingness 
to  spend  tim e aw ay from  th e  m eeting 
room  to  review drafts , p repare  m em o­
ran d a . o r  write substitu te  sections w as 
rem arkab le  N o  one will ever know the 
num ber o f  uncom pensated  ho u rs  spent 
on  th is  project, b u t it m ust run  in to  the 
lens o f thousands o f  hours

In sh o rt, the com m ittee con tro lled  
the p roduct because the m em bers were 
sm art, they had b ro ad  p rac tica l experi­
ence. they were very in terested  in the 
p ro jec t, and  they w orked hard

The C om m ittee's Perspective

S ince com m ittee m em bers were p re ­
d om inan tly  from  large-firm  co rp o ra te  
prac tice , it w ould be relatively easy to  
d ism iss the Revised M odel Business 
C o rp o ra tio n  Act as an excercise in im-

prov ing  "flex ib ility"  so th a t c o rp o ra te  
m anagem ent can d o  w hat it swishes as 
efficiently  as possib le. I believe th is is a 
m isleading  oversim plification  

T he com m ittee m em bers generally  
uerr try ing  to  develop  the  " b e s t"  s ta t­
u te  they could  in a ju r isp ru d e n tia l 
sense They w ere try ing  to  m eld  to g e th ­
er princ ip les o f  fairness and  equity  with 
a  system  o f  m anagem ent th a t p erm itted  
efficiency in o p e ra tio n . In ap p ro ac h in g

The committee tried to 
meld together fairness and 

equity with a system o f  
management that permitted 

efficiency in operation.

th is task  tw o 'ac to rs  s trongly  in flu ­
enced the ir perspectives on  th e  issues 
tha t arose: ( I )  T hey had  a w ealth  o f 
p rac tica l experience th a t no  academ ic 
cou ld  reasonably  hope to  m a tch . As a 
resu lt, issues were n o t a p p ro ac h ed  as 
theo re tica l o r logical questions  b u t as 
real life problem s. (2) T he geograph ica l 
diversity  o f  the com m ittee  m em bers 
m eant th a t the experience o f  10 or so 
states cou ld  in stan tly  be b ro u g h t to 
hear on  a s ta tu to ry  issue as it a ro se  

F u rth erm o re , th e  experience w as nol 
lim ited  to  the la n g u - ’e  o f  th e  s ta tu te , 
but involved app lica tion  - f  the  s ta tu te  
to  num erous  d iverse s itu a tio n . W ith 
the advan tage  o f  these perspectives, a

provision tha t seem ed ab strac tly  d esir­
able because it m ight help in o n e  k ind  
o f  family c o rp o ra tio n  s itu a tio n  m ight 
receive very negative scru tiny  because it 
increased Ihc com plexity  o f  tra n sa c ­
tions in a variety  o f  o the r settings. T he 
weighing o f  ihese advan tages an d  d is­
advantages obviously involves practica l 
q u es tio n s  a b o u t th e  frequency  o f  
events

A fter listening to  and  p artic ipa ting  in 
th is process, on a  num ber o f  occasions I 
was persuaded  tha t p rovisions th a t I 
had openly critic ized in class an d  in 
published w riting had  m ore su p p o rt in 
fact than  I had  previously supposed.

My m ost serious personal critic ism  
o f  the m ajority  o f  the com m ittee m em ­
bers w as th a t even though  the  m odel act 
will be p rim arily  applicable to  c o rp o ra ­
tions th a t are  not registered under the 
federal Securities Exchange A n  of 
1934. the com m ittee m em bers f  led to  
lay too  m uch em phasis on the p. cntial 
applicability  o f  p rovisions to  publicly  
held co tp o ra tio n s. M ost s ta tes , o f  
course, have bo th  publicly held and  
closely held co rpo ra tions  so thar it is 
im portan t lha l p rovisions be w r /k a b le  
for publicly held co rp o ra tio n s  as well as 
equitable  in the closely held c o rp o ra ­
tion. H ow ever, in a num ber o f  in ­
stances. com m ittee m em bers seem ed to 
be m ure concerned  only with th e  p u b ­
licly held co rp o ra tio n  even though  the 
issues under discussion, su h as c o n ­
flict-of-interest transactions betw een a 
d irector and  the co rp o ra tio n , were

‘Milwaukee Spring’ Leaves Some Uncertainties
Continued front page Id

volvcs a  change in the natu re  and  d irec­
tion  o f  the  em ployer's  business, o r '  .'rns 
on  fac to rs  not am enab le  to  reso lu tion  
th ro u g h  the collective bargain ing  p ro ­
cess. then  the em ployer m ay clearly act 
u n ila te ra lly  w ith o u t v io la tin g  Ihc 
N L R  A . so long as it gives (he union  Ihc 
o p p o rtu n ity  to  bargain  over the effects 
o f  i t . decision. T h e  question  in Milwau­
kee Spring of w hether un ion  consent is 
needed fo r a m idcon tract relocation  is a 
secondary  question  reached on ly  if it is 
de te rm in ed  tha t the  relocation  itself is a 
m a n d a to ry  subject o f  bargain ing  

A second  factor lim iting the  reach  o f  
th is  decision  is th a t m ost cases alleging 
m id term  m odifica tions o f  a collective 
bargain ing  agreem ent wil be subm itted  
to  a rb itra tio n . Because (he m ajority  o f  
co llective bargain ing  agreem ents have 
a rb itra tio n  clauses, and  because the 
b o ard  h as  show n a n  increased willing­
ness to  defer to  a rb itra tio n  questions 
lh a l involve the in te rp re ta tio n  o f  a co l­
lective bargain ing  agreem ent, the m a­
jo r i ty  o f  m id c n n tra c l m o d if ica tio n  
cases will be decided  not by the  board  
b u t bv an  a rb itra to r  in the  first in- 
s tance.'*  T he co u rt 's  op in ion  in Mil­
waukee Spring recognized the unusual 
p o s tu re  o f  the case by no ting  th a t " it 
is n o t c lea r why th is case w as not su b ­
m itted  to  a rb itra tio n  p u rsuan t to  Col- 
Iyer Insulated Wire. 192 N L R B  837 
( I 9 7 l ) " »

In  the  a rb itra tio n  setting , a rb itra to rs  
took to  a  num ber o f  facto rs in assessing 
w hethei a  m idcon trac t re location  o r  
tra n sfe r o f  w ork violates the  con trac t, 
such  as past practice , the efTcct o n  the 
u n it , an d  th e  nego tiating  h isto ry  o f  spe­

cific p rovisions o f  the  co n trac t th a t a l­
legedly perm it o r  p ro h ib it the  em p lo y ­
e r 's  ac tion .

F inally , it is highly unlikely lh a l e i­
the r party  in fu tu re m idcon trac t re lo ca­
tion  cases will en te r in to  th e  ty p e  o f 
s tipu la tions  tha t the  parties en tered  
in to  in Milwaukee Spring As noted  
above, em ployers arc  u n d e rs ta n d ab ly  
re lu c tan t to  concede th a t a m id co n trac t 
re location  is m otivated  solely by labo r 
costs an d  therefore a m a n d a to ry  su b ­
je c t o f  bargain ing . S im ilarly , u n io n s  arc 
un d ers tandab ly  re luctan t to  concede 
th a t a particu la r m idcon trac t ac tion  
such as a relocation  does  not m od ify  or 
v io la te  th e  c o l le c t iv e  b a rg a in in g  
agreem ent

T he R evened Rights D octrine

U nder Milwaukee Spring I. th e  cm - 
tlo y e r 's  m o tivations  fo r its a c tio n , such

* ae ther it desired to  ob ta in  c o m p a r­
ative 'y  cheaper lab o r co sts , w ere sign ifi­
can t am i the em ployer had  the  b u rd en  
o f  p rov ing  tha t the  nw h-'vive b a rg a in ­
ing agreem ent clearly  and  unequ ivocal- 
ly perm itted  it to  rem ove un it w ork 
m idcon trac t w ithou t the  consen t o f  the 
un ion . U n d er Milwaukee Spring II. the 
only  m o tivation  re levan t w as th e  p re s ­
ence o r absence o f  an ti-u n io n  an im us 
F u rth e r, (he b u rden  sh ifted  to  the  un ion  
to  show  th a t the collective barg a in in g  
agreem ent explicitly p ro h ib ited  the  
m idcon trac t relocation  o r  tra n sfe r al 
issue. In  Milwaukee Spring II. the 
b o a rd  im plicitly  recognized  th e  re­
served righ ts d octrine . T he u n io n  lost 
any  veto righ t not expressly c o n ta in ed  
in the co llective bargain ing  ag reem en t.

T h e  c o u r t 's  a ffirm ance o f  Milwaukee 
Spring II, how ever, once again  raises

Ihc possibility o f  a union  veto righ t, but 
th is lim e from  a b ila te ra l con trac tua l 
zipper clause. In effect, the decision a p ­
pears to  sh ift the burden  back to  the 
em ployer to  show som e affirm ative 
con trac tua l au tho rity  for its m idcon ­
trac t actions. Because the co u rt 's  o p in ­
ion focuses on the existence o f a strong  
m anagem ent rights clause and express­
ly reserves judgm ent on  the  vahd itv  o f  
the reserved lights doctrine , jud icia l, 
a rb itra l, an d  N L R B  views concerning  
the  reserved rights doctrine may in the 
fu ture assum e increased p rom inence in 
th is  area o f  the law

' 7 6 S F 2d  175 (D C  Cu June IS. 19851 
1 S r r  " N L R B  S» s i U n io n  M u ll 0 6« >  

Unil-W 'otk Removal!.' Legal T m c . (Feb . 14, 
I9S J | al 16. ''Union's Scowl a l N L RB  Reversal 
on Facility Relocation!.”  Legal T'mei (Feb 13. 
I9 k 4 |a i 10 

'26 5  N L R B  200 (198 :1
* S r r  " N L R B  Say i U n ion  M u n  O L sy  

Unu-W m k Rem ova l!." turns nole 2, Legal 
T im ci al 10 

' 268 N L R b  601 (I9R 4 |
' Id  al 602
' 705 F.24 a l I8 2 n 2 4 .
1 Id  a l 181.
' I d  at 183 
" I d  al I8 0 n .2 l 
" I d .  at 182 n 27 
" I d  at 160 
" I d  XI 182-83.
" S e e  American League o f P ro fcu iona l Base­

ba ll Clubs and National league o f  Rrofeasionat 
Baseball C lu f'i. 99  LR R M  1724 (19781 (advice 
mcmotandu .I and cues eilcd therein 

"  765 F.2d a l I82n .27 .
" I d  al 1 82n 29.
"  S rr . 1 1 . Phelpv. "Management*! Reserved 

R ights An Indusif! V iew ." and Goldberg , 
"M an ag rm em 'i Reserved Rights A Labo r 
V iew ." Management Rights and the Arbitration 
Proce i! 102. 118. 122-23(BNA  1956)

“ 269 N LRB  N o  167(1984)
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m ost likely to  be seriou* p ro b le m s in 
th e  closely h d d  c o rp o ra l ion.

A  m a jo r consequence  o f  the  large 
p lu ra lity  o f  p rac tic in g  a tto rn ey s  o n  the 
com m ittee wax a  su b stan tia l c o n se rv a ­
tism  on th e  com m ittee  By a n d  large, 
th e re  w a i re luc tance  to  co n sid e r in n o ­
vative p ropc xaU th a t seem ed intuitively 
p lausib le w hen the need for them  had  
r o t  been d em o n sira ted  by ac tu a l p ra c ­
tice o r experience. T h e  im p o rtan c e  o f 
th e  m odel ac t in the  u a te s  was fully 
app rec ia ted , and  as a resu lt th e re  is a 
substan tia l am o u n t o f  co n tin u ity  in 
principled betw een the  1984 act a n d  e a r ­
lier m odel a c u ,  even though  th e  la n ­
guage and  fo rm  i r e  new .

U adertying Theory 

In o rd er lo d e c id e  w hether a new c o r ­
po ra tio n  s ta tu te  is desirab le , o n e  m usi 
have tom e idea  ab o u t w hat the goal o f a 
co rp o ra tio n  s ta tu te  shou ld  be W e have 
long since g row n  beyond sim ple c o n ­
cep ts  o f  " fran ch ise "  o r  " g ra n t ,"  T radi- 
(ionally , th e  w a tchw ords  o f  the m odel 
ac t since 1950 have been " flex ib ility "  
and  "m o d e rn iza tio n  "  F rom  th is  p e r­
spective. the  m a jo r jo a l  o f  co rp o ra tio n  
sta tu tes is to  p ro m o te  efficiency and  
econom y o f  m anagem en t and  avo id  u n ­
necessary costs.

the o th e r  h a n d , som e academ ics 
nave critic ized m ost m odern  c o rp o ra ­
tio n  statu tes o n  the  g ro u n d  lh a l they 
a re  to o  perm issive, tha< they d o  n o t 
p rov ide ad e q u a te  p ro te c tio n  for in te r­
es ts  o ther th a n  incum ben t c o rp o ra te  
m anagem ent. T h ese  views m ake the ba - 
s ic  goal o f  c o rp o ra tio n  s ta tu te s  th e  
"p ro te c tio n  o f  sh a reh o ld ers”  o r  the  d e ­
velopm ent o f s t r o n g "  regulation  

T he econom ist has developed  qu ite  a 
d ifferent th eo ry  o f  state c o rp o ra tio n  
s ta tu te s—th a t the  purpose  o f  a c o rp o ­
ra tio n  s ta tu te  is to  su b stitu te  for p riva te  
con trac t. In o th e r  w ords, a co rp o ra tio n  
s ta tu te  is not regu lato ry  at all bu t is an  
efficiency-creating device lh a l avoids 
the  cost o f  d ra ftin g  and  red ra fting  re­
c u rren t prov isions by lim iting the  d ra f t­
ing costs tha t w ould  o therw ise be in ­
cu rred . S ince a c o rp o ra tio n  may in c o r­
p o ra te  in an y  s la te , a va rie ty  o f  
d iflc ien t c o rp o ra tio n  s ta tu tes  in d iffe r­
ent stales gives th e  c o rp o ra tio n  an  o p ­
p o rtun ity  to  select which types o f  p ro v i­
sions be  .1 su its its needs 

T b e  eco n o m ist's  ap p roach  to w ard  
co rp o ra tio n  s ta tu te s  is certainly .;«ti the 
theo ry  on w hich  the  Revised M odel 
Business C o rp o ra tio n  Act w as d ra fted  
T his :hcory w as never expressly c o n s id ­
e red  o r  explored  by the com m ittee  at 
any  p o in t in th e  d ra ftin g  p rocess, and  
frank ly . I suspect th a t  m ost p rac tic ing  
a tto rneys  w ould  n o t accept the  u nderly ­
ing prem ise o f  th is  a rgum en t th a t c o r ­
p o ra tions  sho u ld  be viewed as purely 
con trac tua l in  n a tu re  W hile c o rp o ra ­
tion  law obviously  does  have c o n tra c tu ­
a l aspects, and  c o n trac t-ty p e  argum en ts  
w ere raised by com m ittee m em bers in a 
n um ber o f  co n tex ts , all m em bers a p ­
peared  to  rcccgnizc th a t regu la tion  w as 
necessary to  som e ex ten t. It w as gen e r­
ally  accepted w ith in  th e  com m ittee , for 
exam ple, th a t som e actions m ay  be lit­
erally  au thorized  by articles o f  in c o rp o ­
ra tio n  o r  o th e r co rp o ra te  do cu m en ts  
b u t be subject to  ju d ic ia l inva lida tion .

A s w ith m any p ro p o sa ls  p u l fo rth  by 
econom ists, how ever, the re  is to m e  
tru th  to  the m ggestion  lha l c o rp o ra tio n

Continued on page lb
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C on lin u rJ  from  paftr I 5

sta tu tes  s e n  t  p artia lis  as an aid  to  n r 
sim plification  o f  d rafting  exercises 
Several p rov is ions  in  the  Revised M o d ­
el llusi.iess C o rp o ra tio n  Act arc  o f  this 
n a tu re  n tosi notab ly  the  p rov isions re ­
la ting  to  artic les  o f  in c o rp o ra tio n , prc- 
cm plivc n p h ts . an d  cum ulative  voting 
O n  the  o th e r  h an d , th e ic  are  num erous 
p rov isions in (he R evised M odel Busi­
ness C o rp o ra tio n  A ct in which the  p u r­
pose is clearly  reg u la to r)  and  election 
o f  n o n -app licab ility  is expressly exclud­
ed or s im pl) n o t con tem p la ted . E xam ­
ple! o f  p rov is ions  o f  th i type include 
(a I shareho lder in spec tion  righ ts, (h i 
pow er o f d irec lo rs  10  change the sire  o f 
ih c  h o a rd  w ith o u t sh areh o ld er ap p ro v ­
al. (cl the requ ircm co t tha t every c o rp o ­
ra tio n  p rov ide  ce rta in  m in im um  fin an ­
cial s taicm erits to  each  sh areh o ld er, (d) 
availability  o f  a list o f  shareho lders  be­
fore each m eeting , an d  (el Ihc g ran t o f 
so ring  righ ts to  non-vo ting  shares in 
connec tio n  w ith ce rta in  adverse funda- 
m en ia l tran sac tio n s . N one o f  these p ro ­
visions is co n tra c tu a l in  the sense tha t it 
m as lie e lim inated  by prov ision  in the 
articles o f  in c o rp o ra tio n  o r  bylaw s

A P r e l im in a r y  App ra i sa l
The qu estio n  w hether the Revised 

M odel Business C o r p o r a ' . , A d ,  given 
a regu la to rs  prvm isc fo r c o rp o ra tio n  
sta tu tes  genera lly , to o  aggressively p u r­

sues "flex ib ility" and " m o d e rn ira n o n "  
at the  cost o f  " sh a reh o ld e r p ro te c tio n "  
is a subjective o n e  on  w hich  peivons can  
disagree. My ow n view is tha t the  new 
act strikes a p lausib le ba lance  

T h e  advan tages o f m any tra d itio n a l 
"sh areh o ld er p ro te c tio n ' devices are  
m ore apparen t than  real The devices 
lh a l might he cited  as falling w jth in  th is  
ca tegory  include cu m ulative  vo ling . 
pre-em ptive righ ls. sh areh o ld er a p ­
p roval o f ce rta in  tra n sa c tio n s  such  as 
p lans  fo r Ihc g ran t o f  incentive s h a re  
siphons, and  many o f the  tra d itio n a l re ­
stric tions on (he  issuance o ( sh ares , 
such  as (he p a r  value rules. The p ro iec- 
lio n  a ffo rd ed  by (h esc  tr a d i t io n a l  
"shareho lder p ro te c tio n "  devices is 
m ore  illusory (b an  real because they d o  
not in fact prevent harm fu l tran sac tio n s  
if the  co rp o ra tio n  dcsirev to  en ter in to  
such tran sactions  and  is w illing to  
s truc tu re  (he tra n sa c tio n s  in specific 
w ays, tv e r ;  soph is tica ted  attorney  re- 
a lite s  tha t these devices can  be evaded , 
avo ided , w orked a ro u n d , o r  w hat have 
you . T he few lhal c a n n o t— for ex a m ­
p le . : '  -q u irc m e n i in ihc  1950 act tha t 
m ost 'u n d am cn ta l c o rp o ra te  changes 
have to be approved  by tw o -th ird s  o f  all 
th e  shares o f  the  c o rp o ra tio n , vo ting  
an d  non-voting alike— seem ed to  in d is ­
crim  inalely block bo lh  desirab le  an d  
undesirable tra n sa c tio n s  o r 10  c rea te  
b lackm ail possibilities in the  h an d s  o f 
m inority  securities ho lde rs. P rovisions 
tha t give ip p a ic n l b u t n o t real p ro tec-

Put Us on Trial
Spec ia l

In t roducto ry  Subscr ip t ion Offer, 
Save  $40

The n a tio n 's  m ost successlul a n d  d e m a n d in g  law yers read 

Legal T im e s  every w eek. T h ese counsellors never settle tor 
second best . and neither sh o uld  you.

lion  against ab u se  shou ld  n o t be d is ­
missed simply a s  ineffective regu la to ry  
devices They have a real capacity  fo r 
harm  since the  s ta tu te  may c re a te .th e  
im pression  to  o rd ina ry  persons th a t 
they have g reater p ro tec tions than  they 
in faci have

T o  il lu s tta te . o n e  o f  the prov isi tns o f  
th is characte r elim inated  in the  Revised 
M odel Business C o rp o ra tio n  A t is the 
p roh ib ition  against issuing s h i e s  for 
prom issory  no tes or p rom ise ' o f  fu tu re  
services This restric tion  g o 's  far back 
in co rp o ra te  lav., it is, (ot exam ple, in 
(he Texas C on stitu tio n  o f  l»T6 This 
p rovision , fu rthe r, superficially  seem s 
to  serve an  im portan t an ii-d ilu live  
purpose

T he Revised M odel Business C o rp o ­
ra tion  perm its  the  issuance o f  shares by 
a c o rp o ra tio n  fo r any considera tion  or 
benefit deem ed by the d irec to rs  to  be 
a p p ro p ria te , (ill deference to  the long­
s tand ing  restriction  against issuance o f  
shares  fur p rom issory  notes o r  p ro m ­
ises o f fu tu re service, how ever, the new 
act subjects th e  issuance o f  shares  for 
these types o f  considera tion  to  the  co n ­
d ition  tha t shareho lders be rou tine ly  
advised o f  the issuance.) Al first, I wu$ 
skeptical o f the w isdom o f  relax ing  the ' 
longstanding  p roh ib ition  against these 
types o f  co nside ra tion , since th is ob v i­
ously upens up  th e  possibility  o f  d ilu ­
tion  o f the in leresls  o f  existing sh are ­
holders w ho p u l in cash while p ro m o t­
e rs  o r  m a n a g e rs  is su e  s h a r e s  to  
them selves for fu tu re  services o f  m a r­
ginal value o r  p rom issory  no tes tha t 
may he la ter paid  out o f  the re tu rns 
from  the venture.

O n  the o th e r h an d , peculiarities are  
certainly crea ted  by Ihc present restric­
tion: Jane  F onda en ters  in to  a con trac t 
to  do  a film, dem anding  a 25 percent 
interest in Ihc profits. U nder present 
law. shares can n o t be issued to  he r b e ­
fore she perfo rm s the services even 
though  the ven tu re could p robab ly  take

F o n d a 's  co n trac t dow  n to  the  bank  and  
bo rrow  SIO.OOO.OOO on it Jo h n  D 
R ockefeller can n o l buy sh a re s  for hi- 
prom isso ry  no te  ev e n ,'h o u g h  his p ro m ­
issory n o te  is p resum ab ly  " a s  good a? 
gold "  I f  Jo h n  P ub lic , how ever, h a p ­
pens to  acqu ire  o n e  o f  Jo h n  D  s no te- 

-Ar co u ld  use the  n o te  as con sid e ra tio n  
fo r th e  very sam e shares th a t Jah n  D 
could  n o l use th e  no t^  to  purchase

D o  these  res tr ic tio n s  p reven t f ra u d u ­
lent o r  d ilu tive tra n sa c tio n s?  Sir.ce one 
can sim ply  use treasury  shares  o r  desig 
nate  p a s t services as th e  co m id c ra tio r  
fo r the  shares and  p lace ti h igh  value o r  
these services, exactly  the  cam e result 
can be reached by an y o n e  w ith any so ­
ph istica tion  w ith o u t v io la ting  the p ro ­
scrip tion  aga inst issu ing  shares for 
prom issory  no tes o r  fu tu re  services 
T h e  real p ro tec tio n  aga in st fraud  o t d i­
lu tion  is not in these  o v e rb ro ad  s ta tu ­
to ry  restric tions b u t in an alert judiciary 
w illing io  im pose fiduciary d u ties  to  sei 
aside u n fa ir o r  d ilu tive  tra n sa c tio n s

C onclusion

T h e  dynam ics o f  leg islation  on  co r­
p o ra te  m a tte rs  in  m o s t s ta te s  a rc  
strong ly  In fluenced  by th e  position  o f 
the local bar The acqu iescence  o r  su p ­
po rt o f  the  ba r is typ ically  a necessa.-y 
cond ition  if leg islation  is to  stand  any 
chance o re n a c tm e n t. particu larly  a m a­
jo r  rceod ifica tion  o f  a tra d itio n a l p r i­
vate law  area such  as  co rp o ra tio n s  
T hus, fo r  the  revised  m odel act to  have 
influence, it m ust p reserve the  w ide­
sp read  p erccp u o n  th a t th e  com m ittee 
has only  m ade changes  th a t h3ve been 
-arefu llv  considered  an d  tested  The 

ial response to  th e  R evised M odel 
V usincss C o rp o ra t io n  Aci indicates 
t) at it h as  re ta in ed  th is  percep tio n  |i  is 
I .'.ely, the refo re , to  h ave  a m ajo r 3nd 
co n tinu ing  in fluence on the deve lop­
ment o f  s ta te  c o rp o ra t io n  law at least 
th rough  the rest o f  th is century ■
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H O U S E  J U D I C I A R Y  C O M M I T T E E  

A l a s k a  S t a t e  L e g i s l a t u r e  
P o uc h V (MS 3100)
Ju n eau , AK 99811

RE: HOUSt, BI LL  246 - S E N A T E  BI LL  199
" A N  A C T  R E V I S I N G  T H E  C O R P O R A T I O N S  C O D E ;  

A N D  P R O V I D I N G  F O R  A N  E F F E C T I V E  D A T E "

L a d i e s  an d G e n t l e m e n :

The A l e u t  C o r p o r a t i o n  r e s p e c t f u l l y  r e q ue st s that S e c t i o n  
1 0 . 0 6 . 9 6 0 ( d )  be r e v i s e d  to i n c l u d e  a f f i l i a t e s  of A N C S A  
c o r p o r a t i o n s ,  so that d i r e c t o r s  and o f f i c e r s  of a f f i l i a t e s  w o u l d  
ha v o the same p r o t e c t i o n  a g a i n s t  p e r s o n a l  l i a b i l i t y  to c o n t r a c t  
c r e d i t o r s  that is p r o v i d e d  to the c o r p o r a t i o n s  o r g a n i z e d  un der  
43 U.S.C. 1 6 0 1 - 1 6 2 0  (the- "or ig in a l"  A N C S A  c o r p o r a t i o n s ) .

We s u g g e s t  the f o l l o w i n g  r e v i s e d  w o r d i n g  for S e c t i o n  
1 0 . 0 6 . 9 6 0 ( d ) :

" N o t w i t h s t a n d i n g  the p r o v i s i o n s  of AS 1 0 . 0 6 . 4 8 8 ,  a 
di r e c t o r  or o f f i c e r  of a c o r p o r a t i o n  o r g a n i z e d  u nd er  43 
U.S.C. 1 6 01 -1 62 8,  or a d i r e c t o r  or o f f i c e r  of any  
a f f i l i a t e  t h e r e o f , is not p e r s o n a l l y  l i a b l e  to the 
c o n t r a c t  c r e d i t o r s  s p e c i f i e d  in AS 1 0 . 0 6 . 4 9 0  e x c e p t  as 
o t h e r w i s e  p r o v i d e d  by  law."

V e r ^  tr uly  yours,

J 3 h n  C. C a r p e n t e r
Se n i o r  V i c e  P r e s i d e n t

J C C : c t
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