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H O U S E  J U D I C I A R Y  C O M M I T T E E  
H B  245 - T e s t i m o n y  of J e r r y  K u r t z  

S e p t e m b e r  19, 1985

C h a i r m a n  Rep. M i l l e r  i n t r o d u c e d  J e r r y  Kurtz, a m e m b e r  of 
t h e  C o d e  R e v i s i o n  C o m m i s s i o n .  Mr. K u r t z  g a v e  a g e n e r a l  
o v e r v i e w  a n d  e x p l a n a t i o n  of H B  245.

Mr. Ku r t z :  H B  245 is a n o t h e r  b i l l  t h a t  h a s  b e e n  in t h e
l e g i s l a t u r e  f o r  a l o n g  time. I c a n  n o t  r e c a l l  w h e n  it w a s  
f i r s t  i n t r o d u c e d .  P r o b a b l y  1979 o r  1980. T h e  b i l l  
o r i g i n a l l y  c o n t a i n e d  c l a u s e s  c o n c e r n i n g  w h a t  a r e  c a l l e d  
d u e - o n - s a l e  c l a u s e s ;  d e e d s  of trust, c l a u s e s  t h a t  s a y  t h a t  
if t h e  o w n e r  o f  a h o u s e  s e l l s  it, t h a n  t h e  o w n e r  of t h e  
m o r t g a g e  c a n  d e c l a r e  t h e  e n t i r e  b a l a n c e  o f  t h e  m o r t g a g e  d u e  
a n d  p a y a b l e .  T h i s  t y p e  of  c l a u s e  is t h e  s u b j e c t  of 
l e g i s l a t i o n  in a n u m b e r  of s t a t e s  a n d  c o u r t  d e c i s i o n s  in 
o t h e r s .  B a n k s  l i k e  t h a t  k i n d  of cl a u s e s ,  m o r t g a g e  p a y e r s  
g e n e r a l l y  d o  not. T o  m a k e  a l o n g  s t o r y  short, C o n g r e s s
t o o k  a c t i o n  t h r e e  y e a r s  o r  so a g o   (inaudible, p a g e s
t u r n i n g ) .... g r e a t e r  issue, t o  boot, b e c a u s e  t h e  a c t i o n  t h e y  
t o o k  m a d e  it p o s s i b l e  t o  e n f o r c e  d u e - o n - s a l e  c l a u s e s  u n d e r  
v i r t u a l l y  a l l  m o r t g a g e s  t h a t  w e r e  p u r c h a s e d  b y  the
s e c o n d a r y  m o r t g a g e  m a r k e t  a n d  t h e  r e s u l t  w a s  t h a t  w e  t o o k  
t h a t  s e c t i o n  o u t  of  t h i s  b i l l  b e c a u s e  it w o u l d  not
a c c o m p l i s h  t h a t  m u c h  if w e  l e f t  it in, a n d  it w a s  c l e a r  
t h a t  t h e  b a n k s  w o u l d  o p p o s e  t h e  w h o l e  b i l l  if t h o s e  
s e c t i o n s  w e r e  n o t  r emoved.

T h e  b i l l  as it n o w  s t a n d s  t r i e s  to  d o  t w o  t h i n g s .  F i r s t  of 
all A l a s k a  l a w  c o n c e r n i n g  f o r e c l o s u r e  of d e e d s  of  t r u s t  h a s  
q u i t e  a f e w  h o l e s  in it a n d  w e  t r i e d  t o  fi l l  in t h o s e
ho l e s .  A  g o o d  e x a m p l e  w a s  a s i t u a t i o n  w h e r e  a d e e d  of
t r u s t  w a s  f o r e c l o s e d  b y  a n o n - c o u r t  s u m m a r y  p r o c e e d i n g s  and  
c e a s e s  t o  t h i n k  o f  t h e  t e r m s  of  h y p o t h e t i c a l  w h e r e  w e  h a v e  
a o n e  h u n d r e d  t h o u s a n d  d o l l a r  h o u s e  t h a t ' s  b e i n g  f o r e c l o s e d  
f o r  a d e b t  of  t h i r t y  t h o u s a n d  d o l l a r s  o n  t h e  f i r s t
m o r t g a g e .  T h e r e  m a y  w e l l  b e  s e c o n d  o r  third, o r  e v ^ n
s e c ond, third, f o u r t h  a n d  f i f t h  m o r t g a g e s  on it.
s o m e b o d y  c o m e s  t o  t h a t  s a l e  a n d  b i d s  m o r e  t h a n  w h a t  ' o w e d  
on  t h e  f i r s t  m o r t g a g e ,  b i d s  say, s i x t y  t h o u s a n d  d o l l a r s ,  we  
h a v e  no s t a t u t e  e x p l a i n i n g  w h a t  h a p p e n s  t o  t h e  s u r p l u s  o v e r  
a n d  a b o v e  ’h a t ' s  r e q u i r e d  f o r  p a y m e n t  o f  t h e  f i r s t
m o r t g a g e .  A t  t h e  p r e s e n t  t i m e  s o m e  t i t l e  c o m p a n i e s  w i l l  
f o r c e  a c o u r t  a c t i o n .  L o g i c a l l y  t h o s e  p r o c e e d s  s h o u l d  be  
a p p l i e d  t o  t h e  l i e n s  a g a i n s t  t h e  p r o p e r t y  in t h e  o r d e r  t h e y  
w e r e  i n c u r r e d  a g a i n s t  t h e  p r o p e r t y .  W e  h a v e  p u t  in a 
p e t i t i o n  t o  d o  j u s t  that. S o m e  t i t l e  c o m p a n i e s  a r e  w i l l i n g  
t o  r i s k  s p r e a d i n g  m o n e y  o u t  in t h a t  f a s h i o n ,  e t h e r s  are 
not. T h i s  is a g o o d  e x a m p l e  of t h e  t y p e  o f  p r o b l e m  w e ' r e  
t r y i n g  to  solve.

x n e r e  a r e  t w o  m a j o r  c h a n g e s  fror p r e s e n t  law. U n d e r  
p r e s e n t  l a w  d e e d s  of  t r u s t  c a n  b e  f o r e c l o s e d  120 d a y s  a f t e r



g o i n g  i n t o  d e f a u l t  t h r o u g h  s u m m a r y  p r o c e d u r e s  t h a t  d o  not 
i n v o l v e  t h e  court. H o w e v e r ,  m o r t g a g e s  c a n n o t  b e  f o r e c l o s e d  
t h a t  w a y  a n d  c o n t r a c t s  of s a l e  c a n n o t  b e  f o r e c l o s e d  t h a t  
way. T h i s  l e g i s l a t i o n  w o u l d  m a k e  it p o s s i b l e  t o  f o r e c l o s e  
a n y  s e c u r i t y  in t h e  s a m e  w a y  a d e e d  o f  t r u s t  c a n  b e  
f o r e c l o s e d ,  a n d  o u r  f e e l i n g  is t h a t  all t h e s e  t h i n g s  do  t h e  
s a m e  th i n g .  T h e  S u p r e m e  C o u r t  of A l a s k a  h a s  g o n e  i n  t h e  
d i r e c t i o n  of t r e a t i n g  m o r t g a g e s  a n d  c o n t r a c t s  o f  s a l e  
s i m i l a r l y  t o  t h e  w a y  d e e d s  of t r u s t  a r e  t r e a t e d ,  a n d  w e  
d o n ' t  s e e  a n y  e c o n o m i c  o r  l e g a l  r e a s o n  t o  t r e a t  t h e m  
d i f f e r e n t l y .  W h a t  w e ' r e  d o i n g  is m a k i n g  t h e  p r o c e d u r e  
p r a c t i c a l  for a l l  t h e s e  t h i ngs.

T h e  s e c o n d  m a j o r  c h a n g e  is in t h e  w a y  p r o p e r t y  m u s t  be  
sold. L e t s  g o  b a c k  to o u r  o n e  h u n d r e d  t h o u s a n d  d o l l a r  
h o u s e .  A t  t h e  p r e s e n t  t i m e  if I ' m  a b a n k  a n d  I h o l d  a 
m o r t g a g e  f o r  f i f t y  t h o u s a n d  d o l l a r s  a g a i n s t  a o n e  h u n d r e d  
t h o u s a n d  m o r t g a g e  o r  a d e e d  o f  trust, a g a i n s t  t h a t  house,  
I c a n  s e n d  o u t  a p p r o p r i a t e  n o t i c e s  a n d  a t  t h e  e n d  o f  12 0 
d a y s  s o m e  a t t o r n e y s  (I'm s u r e  Mr. R e i t m a n  h a s  d o n e  t h i s  at 
ti m e s ,  I k n o w  I ' v e  d o n e  it m a n y  times) g o  o v e r  to  t h e  c o u r t  
ho u s e ,  s t a n d  o n  t h e  c o u r t  h o u s e  s t e p s  a n d  a n n o u n c e  to 
w h o e v e r  is there, u s u a l l y  a g a t h e r i n g  o f  p e o p l e  w h o  a r e  in 
t o  d e a l  w i t h  t r a f f i c  t i c k e t s ,  a n d  a t t o r n e y s  t h a t  w a n d e r  by, 
t h a t  w e ' r e  s e l l i n g  t h i s  h o u s e  a n d  b i d s  are n o w  open, a n d  w e  
t h e n  b i d  f i f t y  t h o u s a n d  d o l l a r s ,  a n  o f f s e t  bid, on  b e h a l f  
o f  w h a t e v e r  i n s t i t u t i o n  t h a t  h o l d s  t h e  d e e d  o f  t r u s t  a n d  w e  
g o  h o me. N o w  t h i s  p r o c e d u r e  d o e s n ' t  a c c o m p l i s h  a n y t h i n g  
e c o n o m i c a l l y  f o r  e i t h e r  t h e  o w n e r  of  t h e  m o r t g a g e  o r  t h e  
p e r s o n  w h o  o w n s  t h e  house. It l e a v e s  s o m e  p r o b l e m s .  T h e  
S u p r e m e  C o u r t  of  A l a s k a  h a s  i n d i c a t e d  t h a t  if t h e  b i d  is 
t o t a l l y  u n f a i r  t h a t  t h e y  m a y  s e t  t h e  s a l e  aside, b u t  w e  
d o n ' t  k n o w  w h a t  is t o t a l l y  u n f a i r .  W e  d o n ' t  k n o w  w h e t h e r  
t h e  b a n k  h a s  t o  b i d  s e v e n t y  t h o u s a n d  o r  n i n e t y  t h o u s a n d  or  
f i f t y - f i v e  t h o u s a n d .  W e  h a v e  n o  feel for it. W h a t  w e ' v e  
d o n e  is a l l o w  c o n s e r v a t i v e  p e o p l e  w h o  w a n t  t h e  p r o c e d u r e s  
t h e  w a y  t h e y ' v e  a l w a y s  b e e n  t o  g o  a h e a d  a n d  d o  so, b u t  
w e ' v e  a l s o  g i v e n  t h e m  t h e  s a m e  U n i f o r m  C o m m e r c i a l  C o d e  
a l t e r n a t i v e  t h a t  n o w  e x i s t s  u n d e r  A l a s k a  l a w  a n d  m a y  b e  l a w  
u n d e r  f o r t y - n i n e  s t a t e s  I b e l i e v e ,  r e g a r d i n g  p e r s o n a l  
p r o p e r t y ,  a n d  t h a t  is t h e  o p t i o n  f o r  t h e  f o r e c l o s i n g  d e e d  
o f  t r u s t  h o l d e r  t o  s i m p l y  g o  a b o u t  s e l l i n g  t h a t  h o u s e  t h e  
w a y  a n y b o d y  e l s e  c a n  s e l l  a h o u s e ;  t h a t  is t o  l i s t  it w i t h  
a b r o k e r ,  a d v e r t i s e  it, t r e a t  it l i k e  a n o r m a l  h o u s e  sale. 
H o u s e s  s o l d  in t h a t  f a s h i o n  a r e  l i k e l y  t o  b r i n g  a b o u t  w h a t  
t h e y  a r e  w o r t h ,  w h i c h  w i l l  h e l p  t h e  d e b t o r s  a n d  t h e r e  w o u l d  
m o r e  l i k e l y  b e  s u r p l u s  p r o c e e d s .  It  a l s o  w i l l  h e l p  t h e  
f o r e c l o s i n g  pa r t y ,  w e  feel, e l i m i n a t e  t h e  n e c e s s i t y  for 
h a v i n g  t h i s  s i l l y  s a l e  o n  t h e  c o u r t h o u s e  steps.

T h o s e  a r e  t h e  m a j o r  c h a n g e s  t h e  a c t  m a k e s .  I c a n ' t  
e m p h a s i z e  t o o  s t r o n g l y  t h a t  t h e  p e r s o n  t h a t  h o l d s  t h e  d e e d  
o f  t r u s t  c a n  f o r e c l o s e  b a s i c a l l y  in t h e  s a m e  f a s h i o n  as h e  
d o e s  today, if h e  w a n t s  to; on  t h e  o t h e r  hand, if h e  w a n t s



t o  u s e  t h e  n e w  m e t h o d  instead, h e  can, a n d  I t h i n k  t h a t  
o v e r  a p e r i o d  o f  t i m e  t h o s e  p e o p l e  will. U n d e r  U n i f o r m  
C o m m e r c i a l  C o d e  t h e  e x p e r i e n c e  h a s  b e e n  t h a t  r i g h t  a f t e r  
a d o p t i o n  of t h e  c o d e  p e o p l e  k e p t  s e l l i n g  t h i n g s  l i k e  
a i r l i n e r s  a n d  C a t e r p i l l a r  t r a c t o r s  a t  p u b l i c  a u c t i o n ,  b u t  
t w e n t y - f i v e  y e a r s  l a t e r  y o u  s e l d o m  s e e  i t e m s  l i k e  t h i s  at 
p u b l i c  a u c t i o n .  C o m m o n l y ,  g o o d s  a r e  s o l d  t h r o u g h  n o r m a l  
c h a n n e l s ,  s u c h  as C a t e r p i l l a r  t r a c t o r s  d e a l e r s  for 
t r a c t o r s ,  a n d  a i r p l a n e  d e a l e r s  f o r  a i r p l a n e s ,  r e s u l t i n g  in 
e v e r y b o d y  w o r k i n g  o u t  b e t t e r  sales.

T h a t ' s  a b o u t  t h e  b e s t  o v e r v i e w  I c a n  g i v e  y o u  w i t h o u t  g o i n g  
t h r o u g h  it s e c t i o n  b y  s e c t i o n .  T h e r e  is a c h a r t  o n  p a g e s  
f o u r  . n d  f i v e  of  t h e  c o m m e n t a r y  w h i c h  if y o u  c a n  u n d e r s t a n d  
it i n  a n y  l e s s  t h a n  a n  hour, y o u ' r e  d o i n g  b e t t e r  t h a n  I am, 
b u t  it is a c c u r a t e  a n d  its p r o b a b l y  t h e  b e s t  w a y  t o  s e e  t h e  
d i f f e r e n c e  in t h e  p r o c e d u r e s .  T h e  i m p o r t a n t  t h i n g  is t h a t  
b y  t h e  o l d  a c t  o r  t h e  b i l l  w e  p r o p o s e ,  it s t i l l  t a k e s  120 
d a y s  t o  f o r e c l o s e ,  s t i l l  c a n ' t  s t a r t  f o r e c l o s u r e  u n t i l  
t h i r t y  d a y s  t o  d e f a u l t ,  a n d  t h e  n o t i c e  r e q u i r e m e n t s  in t h i s  
n e w  bill, w e  feel, a r e  m o r e  p r o t e c t i v e ;  t h e y  a r e  d e s i g n e d  
t o  m a k e  s u r e  t h a t  w h o e v e r  is in t h a t  b u i l d i n g ,  o r  w h o e v e r  
o w n s  t h a t  p r o p e r t y  g e t s  n o t i c e  of t h e  f o r e c l o s u r e .

T h e  r e a l  p h i l o s o p h i c a l  q u e s t i o n  t h a t  w e  h a v e  h e r e  is w h y  
s h o u l d  a o n e  h u n d r e d  t h o u s a n d  d o l l a r  h o u s e  b e  t r e a t e d  a n y  
d i f f e r e n t l y  t h a n  a o n e  h u n d r e d  t h o u s a n d  d o l l a r  a i r p l a n e  o r  
a C a t e r p i l l a r  t r a c t o r .

I s h o u l d  add, I f o r g o t  t o  say, t h a t  t h e  t i t l e  c o m p a n i e s  
l o o k e d  at t h i s  v e r y  l o n g  a n d  hard, as d i d  t h e  ba n k s ,  f o u r  
or  f i v e  y e a r s  ago; w e  h a d  s e n t  it t o  t h e s e  i n s t i t u t i o n s  
e a r l i e r  f o r  a r e p ort, b u t  t h e r e  h a s  n o t  b e e n  a n y  a c t i v e  
i n v o l v e m e n t  o f  e i t h e r  g r o u p  s i n c e  then, a n d  c e r t a i n l y  t h i s  
s h o u l d  b e  n o s e d  o u t  t o  t h e  r e a l  e s t a t e  a n d  b a n k i n g  a n d  
t i t l e  c o m p a n y  g r o u p s  b e f o r e  t h e  c o m m i t t e e  t a k e s  ac'.ion. T h e  
b a r  ha'..' n e v e r  t a k e n  a p o s i t i o n .
i

C h a i r m a n  M i l l e r ;  W e r e  t h e y  a w a r e ?

Mr. Ku r t z :  W e l l  t h e y  were, I d o n ' t  k n o w  w h e t h e r  t h e y  a r e
n o w  o r  not.

C h a i r m a n  M i l l e r :  a  v e r y  m i n o r  p o i n t ?  I n o t i c e d  a t  the
b o t t o m  o f  p a g e  8, t h e  s e c t i o n  r e q u i r e s  t h e  s e c u r e d  p a r t y  to 
p a y  t h e  debtor f i v e  h u n d r e d  w i t h o u t  p r o o f  o f  a c t u a l  
d a m a g e s .  I ' m  j u s t  c u r i o u s  h o w  w e  a r r i v e d  at f i v e  h u n d r e d  
d o l l a r s ?

Mr. K u r t z :  Mr. C h a i r m a n ,  I ' m  g l a d  y o u  r a i s e d  t h a t
q u e s t i o n .  T h a t ' s  o n e  s e c t i o n  t h e  b a n k s  p r o b a b l y  s t i l l  a r e  
n o t  h a p p y  with. I s h o u l d  h a v e  i n d i c a t e d  that. I r e p r e s e n c  
p r e t t y  n e a r l y  e v e r y  b a n k  in A l a s k a ,  t h a t ' s  w h a t  I d o  w i t h  
90 %  of  m y  time, b u t  I ' m  a l s o  a d e b t o r ,  so I h a v e  a s p l i t



p e r s o n a l i t y  w h e n  t a l k i n g  a b o u t  t h i s  s o r t  o f  p r o b l e m .  We  
h a d  a m a j o r  p r o b l e m  in A l a s k a  in b e i n g  u n a b l e  t o  g e t  p a y o f f  
q u o t e s  on  d e e d s  of  trust. A  l o t  o f  t h e  m o r t g a g e s  are 
s e r v i c e d  b y  m o r t g a g e  c o m p a n i e s  a n d  t h i s  s t a t e  h a s  no 
c o n t r o l ,  n o  r e g u l a t i o n s ,  no  lav/s w h a t s o e v e r  d e a l i n g  w i t h  
m o r t g a g e  c o m p a n i e s .  A n y b o d y  t h a t  h a s  e n o u g h  m o n e y  to  set 
u p  a c o r p o r a t i o n  c a n  o p e n  a m o r t g a g e  c o m p a n y ,  a n d  s t a r t  
s e r v i c i n g  m o r t g a g e s .  It w a s  f e l t  t h a t  o n e  h u n d r e d  d o l l a r s  
w a s n ' t  a h i g h  e n o u g h  f i g u r e  t o  g e t  a n y b o d y  t o  t a k e  it 
s e r i o u s l y ,  a n d  t h e  f i g u r e  is v e r y  a r b i t r a r y — I t h i n k  t h e  
c o m m i s s i o n  o r i g i n a l l y  h a d  a m u c h  h i g h e r  f i g ure. M o s t  c f  us  
on  t h e  c o m m i s s i o n  c o u l d  n o t  u n d e r s t a n d  how, w i t h  c o m p u t e r  
s y s t e m s  t h a t  m o s t  m o r t g a g e  h o l d e r s  w e r e  u s i n g ,  t h e r e  s h o u l d  
b e  a n y  p r o b l e m  c o m i n g  u p  w i t h  a p a y o f f  o f  a m o r t g a g e  in 
f i f t e e n  days.

I n  t h e  s a m e  c o n n e c t i o n  we, a t  t h e  r e q u e s t  o f  t h e  b a n k e r s ,  
w i l l  r e q u e s t  p r o v i s i o n s  so t h a t  a p e r s o n  c a n n o t  c o m e  in a n d  
a s k  f o r  a p a y o f f  e v e r y  t w o  vreeks a l l  year. In  o t h e r  words,  
y o u  h a v e  t o  t r e a s o n a b l e  a b o u t  h o w  o f t e n  y o u  r e q u e s t  t h e s e  
t h i n g s ,  othe* ise y o u  w i l l  g e t  c h a r g e d  f o r  them.

E N D  O F  J E R R Y  KURTZ' T E S T I M O N Y
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P e b r u a c y  1 5 ,  1 9 8 5
The H o n o r a b l e  J a c k  P u l l e r  
C h a l r a a n ,  A l a s k a  L e g i s l a t i v e  C o u n c i l  
P ouch  V ,  S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 6 1 1

Re t  B i l l  on  s e c u r i t y  i n t e r e s t s  i n  r e a l  p r o p e r t y  
D e a r  C h a i rm a n  P u l l e r :

The a t t a c h e d  b i l l  i s  s u b m i t t e d  t o  t h e  A l a s k a  
L e g i s l a t i v  C o u n c i l  p u r s u a n t  t o  AS 2 4 , 2 0 . 0 7 5  v i t h  t h e  r e q u e s t  
t h a t  i t  be i n t r o d u c e d  i n  t h e  P o u r t e e n t h  L e g i s l a t u r e .

The b i l l  was i n  t h e  T h i r t e e n t h  L e g i s l a t u r e  a s  HB 3 4 1 / S B  
2 4 4 .  T h a t  b i l l  d i d  n o t  move o u t  o f  c o m m i t t e e .  A t  l e a s t  p a r t  o f  
t h e  r e a s o n  was  t h a t  i t  was e r r o n e o u s l y  a s s o c i a t e d  i n  many m ind s  
v i t h  a  c o n t r o v e r s i a l  " d u e - o n - s a l e *  s e c t i o n  o f  a n  e a r l i e r  b i l l ,  HB 
403  o f  t h e  T w e l f t h  L e g i s l a t u r e .  T h a t  s e c t i o n  i s  n o t  i n  t h e  b i l l  
i . i v  o f f e c e d .  C h ange s  i n  o t h e r  s t a t e  and  f e d e r a l  l e n d i n g  l a v s  
h a v e  made i t  u n n e c e s s a r y .

The b i l l  c o v e r s  t h e  r e l a t i o n s h i p ,  r i g h t s ,  and  r e m e d i e s  
o f  d e b t o r  a n d  c r e d i t o r  i n  s e c u r e d  r e a l  p r o p e r t y  t r a n s a c t i o n s .  I t  
r e s u l t e d  f r o m  t h e  c o m m i s s i o n ' s  g e n e r a l  r e v i e w  o f  r e a l  p r o p e r t y  
l a v  i n  T i t l e  3 4 .

The  ma in  s o u r c e s  d rawn  upon  i n  p r e p a r i n g  t h e  b i l l  a r e  
t h e  e x i s t i n g  A l a s k a  l a v  on  d e e d s  o f  t r u s t ,  t h e  U n i f o rm  C om m e rc ia l  
C od e ,  t h e  W a s h in g t o n  l a v  on  n o n j u d i c i a l  f o r e c l o s u r e ,  and  t h e  
U n i f o rm  Land  T r a n s f e r s  A c t .

A c om m en ta ry  on  t h e  b i l l  i s  a t t a c h e d .
R e q p e c t f u l l y  s u b m i t t e d ,
C J t>Cuv ifyh&Q
J o h n  W. A b b o t t ,  C h a i rm an  
A l a s k a  Code R e v i s i o n  C om m is s io n

JWAschw
A t t a c h m e n t s
c c :  H on .  B i l l  S h e f f i e l d

Hon . Edmond W. B u r k e ,  C h i e f  J u s t i c e  
E x e c u t i v e  D i r e c t o r ,  L e g i s l a t i v e  A f f a i r s  Agency

i s  g i v e n  an  o p t i o n  t o  p r o c e e d  w i t h  f o r e c l o s u r e  u n d e r  t h i s  A c t  
i f  he  s h o u l d  w i s h  t o .

T h i s  t r a n s i t i o n a l  s e c t i o n  w i l l  make i t  n e c e s s a r y  
t h a t  t h e  s t a t u t e s  r e p e a l e d ' o r  amended by  t h i 3  A c t  be  r e t a i n e d  
i n  A l a s k a  S t a t u t e s  v o lu m e s  f o r  s e v e r a l  y e a r s  a f t e r  t h i s  A c t  
g o e s  i n t o  e f f e c t .

S e c t i o n  7
T h e  e f f e c t i v e  d a t e  o f  t h e  A c t  s h o u l d  b e  s e v e r a l  

m on th s  f o l l o w i n g  e n a c tm e n t  t o  a l l o w  t im e  f o r  b e c om in g  f a m i l i a r  
w i t h  i t s  t e r m s .
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" r e c e i v e r , "  a n d  " t r u s t e e  i n  b a n k r u p t c y "  a r e  add ed  i n  ( 6 )  t o  
c l a r i f y  i n t e n t .

S e c t i o n  3
AS 0 6 . 0 5 . 1 7 5

COMMENT: T h i s  s u b s e c t i o n  i s  a d d ed  t o  m e e t  t h e
p o s s i b l e  r e l u c t a n c e  o f  a f i n a n c i a l  i n s t i t u t i o n  t o  p r o v i d e  
i n f o r m a t i o n  t o  t h e  h o l d e r  o f  a s u b o r d i n a t e  s e c u r i t y  i n t e r e s t .

S e c t i o n  4
AS 0 9 . 4 5 . 1 7 0

COMMENT: T h i s  s e c t i o n  s u b s t i t u t e s  t h e  b r o a d e r
t e rm  " s e c u r . ' t y  i n t e r e s t "  f o r  t h e  t e r m  " m o r t g a g e "  i n  t h e  
l o n g - s t a n d i n g  s e c t i o n  on  j u d i c i a l  f o r e c l o s u r e  i n  t h e  Code  o f  
C i v i l  P r o c e d u r e .  Ho c h a n g e  i s  made i n  t h e  j u d i c i a l  f o r e c l o s e  ■> 
p r o c e d u r e ,  b u t  i t  i s  made c l e a r  b y  s t a t u t e  t h a t  t h e  p r o c e d u r e  
i s  a v a i l a b l e  b r o a d l y  f o r  f o r e c l o s u r e  o f  a l l  s e c u r i t y  i n t e r e s t s .

S e c t i o n  5
R e p e a l  o f  AS 0 9 . 4 5 . 2 0 0  a n d  AS 34 .2 0■ 0 1 0 - - 3 4 . 2 0 . 1 3 5

COMMENT: AS 0 9 . 4 5 . 2 0 0 ,  h e r e  r e p e a l e d ,  p r o v i d e s
t h a t  a n  a c t i o n  f o r  f o r e c l o s u r e  c a n n o t  b e  m a i n t a i n e d  w h i l e  an 
a c t i o n  i s  p e n d i n g  f o r  t h e  d e b t .  R e f e r e n c e  AS 3 4 . 2 1 . 0 8 0  i n  
t h e  b i l l .

The  o t h e r  s e c t i o n s  r e p e a l e d  a r e  t h e  e x i s t i n g  law  
on  d e e d s  o f  t r u s t .

S e c t i o n  6
COMMENT: T h i s  t r a n s i t i o n a l  s e c t i o n  t a k e s  t h e  c o n ­

s e r v a t i v e  a p p r o a c h  t h a t  t h e  l a w  i n  e f f e c t  when a s e c u r i t y  
a g r e e m e n t  i s  e n t e r e d  i n t o  s h a l l  b e  t h e  l a w  u s e d  i n  e n f o r c i n g  
t h e  s e c u r i t y  a g r e e m e n t .  H o w e v e r ,  s i n c e  t h i s  A c t  f o l l o w s  m o re  
c l o s e l y  t h e  e x i s t i n g  l a w  o n  d e e d s  o f  t r u s t  t h a n  i t  d o e s  t h e  
e x i s t i n g  l a w  on  o t h e r  s e c u r i t y  a g r e e m e n t s ,  a n  e x c e p t i o n  i s  made 
a s  t o  d . e d s  o f  t r u s t . .  The p e r s o n  f o r e c l o s i n g  a d e e d  o f  t r u s t

FEBRUARY 1 9 8 5  
ALASKA CODE REV IS IO N  C fMM ISS ION 

COMMENTARY TO ACCOMPANY 
DRAFT B I L L  ON SECURITY INTERESTS IN  REAL PROPERTY 

B I L L  NO.
G e n e r a l  F e a t u r e s  o f  t h e  B i l l

The  a t t a c h e d  b i l l  p r e p a r e d  b y  t h e  A l a s k a  Code R e " i s i o n  
C om m is n io n  i s  a n  e f f o r t  t o  b r i n g  i n t o  s e c u r e d  r e a l  p r o p e r t y  
t r a n s a c t i o n s  som e o f  t h e  same p r i n c i p l e s  t h a t  g o v e r n  s e c u r e d  
p e r s o n a l  p r o p e r t y  t r a n s a c t i o n s  u n d e r  t h e  U n i f o r m  C o m m e rc i a l  C o d e .  
The  b i l l  c o v e r s  t h e  b r o a d  a r e a  o f  r e l a t i o n s h i p s ,  r i g h t s ,  and  r em e ­
d i e s  o f  d e b t o r  and  s e c u r e d  c r e d i t o r .  The  s t a t e  l a w  on  summary  
f o r e c l o s u r e  o f  d e e d s  o f  t r u s t  w o u ld  b e  s u p e r s e d e d ,  b u t  n o t  d r a s ­
t i c a l l y  c h a n g e d .  I n  c a s e s  w h e r e  f o r e c l o s u r e  u n d e r  a p ow e r  o f  
s a l e  i3 r e q u i r e d ,  t h e  b i l l  m akes  p o s s i b l e  a  c o m m e r c i a l l y  r e a s o n ­
a b l e  r e s a l e  b y  l i s t i n g  and  s a l e  t h r o u g h  a r e a l  e s t a t e  a g e n t ,  i n  
o r d e r  t o  a v o i d  t h e  d i s a s t e r o u s  f o r c e d - s a l e  p r i c e s  o f t e n  r e c e i v e d  
a t  p u b l i c  a u c t i o n .

The  b i l l  was i n t r o d u c e d  i n  t h e  T w e l f t h  L e g i s l a t u r e  - a  
HB 4 0 3 .  A c t i o n  was n o t  t a k e n  o n  i t .  A l l  a t t e n t i o n  f o c u s e d  on  a 
r e l a t i v e l y  m i n o r  p a r t  o f  t h e  b i l l ,  a  s e c t i o n  l i m i t i n g  t h e  u s e  o f  
" d u e - o n - s a l e "  c l a u s e s  i n  s e c u r i t y  a g r e e m e n t s  f o r  t h e  p u r c h a s e  o f  
a  h om e .  T h a t  c o n t r o v e r s i a l  s e c t i o n ,  r e a d i l y  s e p a r a b l e  f r o m  t h e  
b o d y  o f  t h e  b i l l ,  i s  n o t  i n c l u d e d  i n  t h e  p r e s e n t  f o r m  o f  t h e  
b i l l  a n d  h a s  l a r g e l y  b e e n  p r e e m p t e d  b y  r e c e n t  f e d e r a l  and  s t a t e  
s t a t u t e s  and  r e g u l a t i o n s  ( s e c .  3 4 1 ,  G a r n - S t .  G e rm a in  D e p o s i t o r y  
A c t  o f  1 9 8 2 ,  P . L .  9 7 - 3 2 0 ,  1 2  U . S . C . ,  s e c .  1 7 0 1  j - 3 ;  12  U . S .  s e c .  
3 7 1 ( g ) ;  12 C . F . R .  s e c .  5 4 8 . 8 - 4 ( f ) ;  AS 0 6 . 0 1 . 0 2 0 ;  AS 1 8 . 5 6 . 0 9 8 ( e ) ;  
15 AAC 1 1 8 . 2 6 7 ; .

I n  t h e  T h i r t e e n t h  L e g i s l a t u r e  t h e  b i l l  <s a g a i n  i n t r o ­
d u c e d ,  b u t  i t  was  n o t  s ^ ^ - i j l e d  f o r  c o m m i t t e e  h e a r i n g s .  I n  t h a t  
l e g i s l a t u r e  t h e  c o d e  r e v i s i o n  c o m m i s s i o n  was a s k i n g  t h a t  p r i o r ­
i t y  b e  g i v e n  t o  s e v e r a l  o t h e r  b i l l s  i t  had  d r a f t e d .  H ow ev e r ,  
t h e  c o m m i s s i o n  b e l i e v e s  t h e  t im e  now i s  r i g h t  f o r  l e g i s l a t i v e
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a t t e n t i o n  t o  t h i s  b i l l .
P e r s o n s  f a m i l i a r  w i t h  t h e  p r e s e n t  A l a s k a  l a w  on  i v ; t h  

r e a l  and  p e r s o n a l  p r o p e r t y  s h o u l d  f i n d  t h e  b i l l  a  n a t u r a l  
d e v e l o p m e n t .  T h e  v a s t  m a j o r i t y  o f  r e a l  p r o p e r t y  s a l e s  a r e  now 
f i n a n c e d  b y  d e e d s  c f  t r u s t .  M o s t  d e p a r t u r e s  i n  t h e  b i l l  f r o m  
p r e s e n t  p r a c t i c e s  u n d e r  d e e d s  o f  t r u s t  a r e  n o t  g r e a t .  The 
m a in  c h a n g e s  o c c u r  w h e r e  n e e d e d  t o  p e r m i t  a d d i t i o n a l  k i n d s  o f  
s a l e s  o f  c o l l a t e r a l  i n  c a s e s  o f  d e f a u l t .  T h e  b i l l  m akes  d e e d  
o f  t r u s t  f o r e c l o s u r e  p r o c e d u r e s  a p p l i c a b l e  t o  m o r t g a g e s  and 
c o n t r a c t s  o f  s a l e .  U n d e r  p r e s e n t  l a w  m o r t g a g e s  a r e  m o re  d i f f i ­
c u l t  t c  f o r e c l o s e  t h a n  d e e d s  o f  t r u s t ,  f o r  n o  l o g i c a l  r e a s o n ,  
a nd  t h e r e  a r e  n o  s t a t u t o r y  g u i d e l i n e s  f o r  f o r e c l o s i n g  c o n t r a c t s  
o f  s a l e ,  w h i c h  h a s  r e s u l t e d  i n  s u b s t a n t i a l  l i t i g a t i o n  a t  b o t h  
t h e  s u p e r i o r  c o u r t  a n d  s u p rem e  c o u r t  l e v e l  ( e . g . ,  L o n a s  v .  
M e t r o p o l i t a n  M o r t g a g e  a n d  S e c u r i t i e s  C o . , 4 3 2  P . 2 d  6 0 3  ( 1 9 6 7 ) ;
M o ran  v .  H o lm a n , 5 0 1  P . 2d  7 6 9  ( 1 9 7 2 ) ;  C u r r y  v .  T u c k e r , 6 1 6  P . 2d
8 ( 1 9 8 0 ) ;  W i c k w i r e  v .  M cF a d d e n , 6 3 3  P . 2d  ( 1 9 8 1 ) ;  S t r a c k  v .  
M i l l e r , 6 4 5  P . 2d  1 8 4  ( 1 9 8 2 ) ;  a d d i t i o n a l  c a s e s  a r e  s u m m a r i z e d  
i n  D e p a r t m e n t  o f  R e v e n u e  v .  B a x t e r , 4 8 6  P . 2d  3 6 0  3 6 5  n . 1 0 ) .

A b i l l  o f  t h i s  k i n d  m u s t  s p e c i f y  p r o c e d u r e s  t o  L c  
f o l l o w e d  and  f o r m s  t o  b e  u s e d  i n  c a r r y i n g  o u t  t h e  p r o c e d u r e s .
The p r o c e d u r e s  t o  b e  f o l l o w e d  b e f o r e  s a l e  i n  a summary  f o r e ­
c l o s u r e  a r e  s e t  o u t  i n  t h e  b i l l  i n  AS 3 4 . 2 1 . 1 1 0 — 3 4 . 2 1 . 1 5 0 .
T h e s e  s e c t i o n s  a r e  f o l l o w e d  b y  AS 3 4 . 2 1 . 1 6 0 — 3 4 . 2 1 . 1 7 0  w h ic h  
s p e c i f y  t h e  c o n t e n t  o f  f o rm s  t h a t  a r e  t o  b e  u s e d .  S i n c e  t h e  
f o r m s  a r e  d e s i g n e d  t o  a d v i s e  t h e  d e f a u l t i n g  d e b t o r  o f  h i s  r i g h t s  
and  t o  i n f o r m  h im  o f  t h e  p r o c e d u r e s  t h a t  w i l l  be  f o l l o w e d ,  t h e y  
c o v e r  some o f  t h e  same m a t e r i a l  t h a t  i s  s e t  o u t  i n  t h e  p r e c e d ­
i n g  s u b s t a n t i v e  . ' a c t i o n s .  AS 3 4 . 2 1 . 1 0 0  i n  t h e  b i l l  e x p l a i n s  
t h i s  r e l a t i o n s h i r  b e tw e e n  t h e  s e c t i o n s .

A c o n t e n t s  p a g e  and  a c o m p a r i s o n  o f  t im e  e l e m e n t s  and
s t e p s  f r o m  d e f a u l t  t o  s a l e  u n d e r  e x i s t i n g  la w  and  u n d e r  t h e  
b i l l  a r e  a t t a c h e d  h e r e  f o r  r e a d y  r e f e r e n c e .  ( S e e  n e x t  3 p a g e s )

-2-

AS 3 4 . 2 1 . 2 3 0
SOURCE: ( a )  i s  f r o m  AS 4 5 . 0 9 . 5 0 4 ( a ) ;  ( b )  i a  o r i g i n a l

d r a f t i n g ;  and  ( c )  i s  f r o m  AS 4 5 . 0 9 . 5 0 4 ( b ) .
COMMENT: S u b s e c t i o n  ( a )  i s  t a k e n  f r o m  t h e  UCC.

The p r i o r i t i e s  among v a r i o u s  t y p e s  o f  l i e n s  and  s e c u r i t y  
i n t e r e s t s  a r e  l e f t  b y  ( a )  ( 3 )  t o  c a s e  l a w .  A l t h o u g h  i t  i s  
n o t  s p e l l e d  o u t  i n  t h e  b i l l ,  i t  i s  i n t e n d e d  t h a t  t h e  s e c u r e d  
p a r t y  r e t a i n s  a r i g h t  t o  f i l e  a n  i n t e r p l e a d e r  a c t i o n  when 
p r i o r i t i e s  a r e  i n  d o u b t .
AS 3 4 . 2 1 . 2 4 0

SOURCE: AS 4 5 . 0 9 . 5 0 7 .
COMMENT: T h i s  s e c t i o n  a l ' o w s  f o r  a n  i n j u n c t i o n

b e f o r e  s a l e  o r  d am age s  a f t e r  s a l e  f o r  f a i l u r e  t o  c o m p ly  w i t h  
t h i s  c h a p t e r .
AS 3 4 . 2 1 . 2 5 0

SOURCE: AS 4 5 . 0 9 . 2 0 1 .
COMMENT: T h i s  s e c t i o n  i s  t a k e n  f r o m  t h e  UCC, and

i s  i n c l u d e d  p r i n c i p a l l y  t o  c o n t r a s t  w i t h  AS 3 4 . 2 1 . 2 6 0 .
AS 3 4 . 2 1 . 2 6 0

SOURCE: T h i s  s e c t i o n  i s  f r o m  AS 4 5 . 0 9 . 5 0 1 ( c ) ,  b u t
i s  m o r e  i n c l u s i v e .

COMMENT: T h i s  s e c t i o n  p r o t e c t s  d e b t o r s  f r o m  b e i n g
a s k e d  t o  w a i v e  v a r i o u s  r i g h t s  g u a r a n t e e d  b y  t h i s  c h a p t e r .
AS 3 4 . 2 1 . 2 9 0

SOURCE: ( 1 )  i s  f r o m  AS 4 5 . 0 9 . 1 0 5 ( 3 ) ;  ( 2 )  i s  f r o m
AS 4 5 . 0 9 . 1 0 5 ( 4 ) ;  ( 3 )  i s  f r o m  USLTA s e c .  1 - 2 0 1 ( 1 9 ) ;  ( 4 )  i s  f r o m  
AS 4 5 . 0 9 . 1 0 5 ( 8 ) ;  ( 5 )  i s  f r o m  USLTA s e c .  1 - 2 0 1 ( 2 5 )  and  ULTA s e c .
3 - 1 0 3 ( 7 ) ;  an d  ( 6 )  i s  f .  om AS 4 5 . 0 9 . 1 0 5 ( 9 ) .

COMMENT: A l l  d e f i n i t i o n s  a r e  p a r a p h r a s e d  f r o m  t h e
UCC o r  t h e  USLTA , a s  n o t e d .  T h e  t e rm s  " g o v e r n m e n t a l  a g e n c y , "
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AS 3 4 . 2 1 . 2 0 0
SOURCE: O r i g i n a l  d r a f t i n g .
COMMENT: O f f s e t  b i d d i n g  a t  a  s a l e  o f  c o l l a t e r a l

a t  p u b l i c  a u c t i o n  i s  t h e  n o rm  a t  p r e s e n t ,  a n d  c o n t i n u e s  t o  
b e  p r o v i d e d  f o r  i n  t h i s  s e c t i o n .

T h i s  b i l l  p e r m i t s  n e g o t i a t e d  s a l e s  o f  t h e  c o l l a t e r a l  
a s  v e i l  a s  s a l e s  a t  p u b l i c  a u c t i o n .  S u b s e c t i o n  ( a )  p r o h i b i t s  
t h e  f o r e c l o s i n g  s e c u r e d  p a r t y  f r o m  b e i n g  a  p u r c h a s e r  a t  a 
s a l e  t h a t  h e  n e g o t i a t e s  a s  s e l l e r .

S u b s e c t i o n  ( b )  a u t h o r i z e s  a  j u n i o r  l i e n h o l d e r  t o  
s e t  o f f  t h e  am oun t  o f  h i s  l i e n  i f  h e  i s  a  p u r c h a s e r  o f  t h e  
c o l l a t e r a l  and  f i r s t  p a y s  o f f  o r  s e c u r e s  t h e  r e l e a s e  o f  
s u p e r i o r  l i e n s .
AS 3 4 . 2 1 . 2 1 0

SOURCE: AS 3 4 . 2 0 . OHO(c ) and  ( d )  .
COMMENT: T h i s  s e c t i o n  r e q u i r e s  t h a t  t h e r e  b e

i n c l u d e d  i n ,  o r  a t t a c h e d  t o ,  t h e  d e e d  i s s u e d  by  t h e  s e c u r e d  
p a r t y  ( 1 )  a n  a f f i d a v i t  o f  t h e  m an n e r  o f  g i v i n g  t h e  r e q u i r e d  
n o t i c e s  and  ( 2 )  a n  a f f i d a v i t  o f  p u b l i c a t i o n  o f  t h e  n o t i c e  o f  
i n t e n t  t o  s e l l .  E x i s t i n g  AS 3 4 . 1 0 . 0 8 0 ( d )  c a l l s  f o r  r e c c r d i n g  
o f  t h e s e  a f f i d a v i t s  b y  t h e  s e c u r e d  p a r t y  a f t e r  t h e  s a l e .
AS 3 4 . 2 1 . 2 2 0

SOURCE: ( a )  i s  f r o m  AS 3 4 . 2 0 . 0 9 0 ( a ) ;  ( b )  i s  f r o m
AS 3 4 . 2 0 . 0 9 0 ( b ) ;  ( c )  i s  f r o m  AS 3 4 . 2 0 . 0 9 0 ( c ) ;  and  ( d )  i s  
f r o m  AS 3 4 . 2 0 . 1 0 0 .

COMMENT: T h i s  s e c t i o n  i s  l i t t l e  c h a n g e d  f r o m
e x i s t i n g  l a w .

S u b s e c t i o n  ( d )  r e s t a t e s  t h e  p r e s e n t  r u l e  w h ic h  
a l l o w s  n o n j u d i c i a l  f o r e c l o s u r e  o n l y  w h e r e  n o  d e f i c i e n c y  
j u d g m e n t  i s  p e r m i t t e d .
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C H A P T E R  21. S E C U R I T Y  I N T E R E S T S  IN P E A L  P R O P E R T Y

S e c . 34 . 2 1 . 0 1 0 .
S e c . 3 4 . 2 1 . 0 2 0 .
S e c . 3 4 . , 2 1 . , 0 3 0 .
S e c . 34 . , 2 1 . , 0 4 0 .
S e c . 3 4 . , 2 1 . . 0 5 0 .
S e c . 3 4 . , 2 1 . , 0 6 0 .
S e c . 34 . , 2 1 . , 0 7 0 .
S e c . 34 . . 2 1 . 0 8 0 .
S e c . 3 4 . , 2 1 . , 0 9 0 .
S e c . 34 . . 2 1 . . 1 0 0 .
S e c . 34 . . 2 1 . . 1 1 0 .
S e c . 3 4 . . 2 1 . . 1 2 0 .
S e c . 3 4 . . 2 1 . . 1 3 0 .
S e c . 34 . . 2 1 . . 1 4 0 .
S e c . 3 4 . , 2 1 . . 1 5 0 .
S e c . 34 . . 2 1 . . 1 6 0 .
S e c . 34 . . 2 1 . . 1 7 0 .
S e c . 3 4 . . 2 1 . . 1 8 0 .
S e c . 3 4 . . 2 1 . . 1 9 0 .
S e c . 3 4 . . 2 1 , , 2 0 0 .
S e c . 34 . . 2 1 , . 2 1 0 .
S e c . 34 , , 2 1 , , 2 2 0 .
S e c . 34 , . 2 1 . . 2 3 0 .
S e c . 34 , . 2 1 . . 2 4 0 .
S e c . 34 . 2 1 , . 2 5 0 .
S e c . 34 , . 2 1 , . 2 6 0 .
S e c . 34 , . 2 1 . . 2 7 0 .

POL ICY  AND SCOPE 
TRANSACTIONS EXCLUDED 
WHERE COLLATERAL NOT OWNED BY DEBTOR 
REQUEST FOR STATEMENT OF ACCOUNT 
A L IEN A B IL IT Y  OF DEBTOR'S RIGHTS 
NOT IF ICAT ION OF ASSIGNMENT 
RELEASE OF SECURITY INTEREST 
REMEDIES OF SECURED PARTY 
REQUIREMENTS FOR SUMMARY FORECLOSURE 
PROCEDURE BEFORE SALE
TRANSMITTING AND POSTING NOTICE OF DEFAULT 
RECORDING NOTICE OF INTENT T"' SELL 
TRANSMITTING, POST ING , AND PUBL ISH ING  NOTICE 

OF INTENT TO SELL 
TRANSMITTING FURTHER INFORMATION ABOUT SALE 
MANNER OF TRANSMITTING NOTICE 
CONTENT OF NOTICE OF DEFAULT 
CONTENT OF NOTICE OF INTENT TO SELL 
CURING DEFAULT BEFORE SALE ; EXTINCTION OF 

DEBTOR'S RIGHT TO CURE 
MANNER OF SALE
PURCHASE OF COLLATERAL BY LIENHOLDER 
PROCEDURE AFTER SALE 
EFFECT OF SALE
D IS PO S IT IO N  OF PROCEEDS OF SALE 
SECURED PARTY 'S  L IA B I L I T Y  FOR FA ILURE TO 

COMPLY; ENJO IN ING SALE 
GENERAL V A L ID IT Y  OF SECURITY AGREEMENT 
WAIVER OF RIGHTS 
DE F IN IT IO N S

O t h e r  Amendmen ts :
S e c ,  0 6 . 0 5 . 1 7 5 .  DEPOSITOR AND CUSTOMER RECORDS CONFIDENTIAL 
S e c .  0 9 . 4 5 . 1 7 0 .  JUDGMENT ON FORECLOSURE OF L IEN

R e p e a l  o f  AS 0 9 . 4 5 . 2 0 0  and  AS 3 4 . 2 0 . 0 1 0 — 3 4 . 2 0 . 1 3 5

T r a n s i t i o n a l  p r o v i s i o n s  
E f f e c t i v e  d a t e
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S TEPS IN S U MM A RY  FO RE C L O S U R E  

I SR  E X I S T I N G  S EC T IO NS  3 4. 20 . 07 0 - 34.20.135 

(Deeds o-T Trust)

D E F A U L T
(including the r u n n i n g  of a n y  g ra ce  period)

A -w a it  
90 days 
or m o r e

[wait 30 days or more]
i

•Record n o ti ce  of  d ef a ul t a n d  sale

[within 10 days]

I
T ra n s m i t  c o p y  to (1) debtor, his k n o w n  successor, 
r ec or d ed  successor, o r  su c c e s s o r  in possession;

(2) a ny  o t h e r  p e r s o n  in p os session; (3) r ec o r d e d  
subs e qu en t lienholders, and (4) state (special 

n o t i c e  re its liens)

[no w a i t  ne cessary]

I
Post c o py  in t hree p u b l i c  p la ce s  and 
p u b li s h o nc e a w e e k  for four weeks

4
(Right to c u re  de f ault a nd  r e s u m e  payment 
s ch ed u le  u n t i l  a uc ti o n e e r ' s  h a m m e r  falls)

4
- >  SALE A T  P U B L I C  A U C T I O N  4~

(No credi to r' s  r i gh t to r e c o v e r  defic ie nc y  
a nd  n o  debto r 's  r ight o f  redemption)

* B - w a i t  30 
days or 
m o r e  f o l­
lowing 
post in g

M i n i m u m  time b et we en  the end o f  a g r ac e  p e r i o d  for r e ce ip t of 
paym en ts  and the d at e of sale: 120 days.

*' A a n d  B time lapse is u se d de p e n d i n g  u p o n  w h i c h  brin gs  one 
to a l at er  sale date.

S u b s e c t i o n  ( f )  i 3  d e s i g n e d  t o  p r o v i d e  a c l e a r  
r e c o r d  f o r  t h e  t i t l e  s e a r c h e r .  I f  t h e  s e c u r e d  p a r t y ' s  
f a i l u r e  t o  r e c o r d  t h e  r e q u i r e d  n o t i c e  a f t e r  c u r e  c a u s e s  a 
d e b t o r  t o  i o s e  a s a l e ,  t h e  d e b t o r  may s u e  f o r  d am age s  u n d e r  
s e c .  2 4 0 .

S u b s e c t i o n  ( g )  i s  a  r a d i c a l  d e p a r t u r e  f r o m  e x i s t i n g  
l a w ,  v h i c n  a l l o w s  c u r e  u n t i l  t h e  a u c t i o n e e r ' s  hammer f a l l s .
The  p r o p o s e d  s e c t i o n  c u t s  o f f  t h e  d e b t o r ' s  r i g h t  t o  a s im p l e  
c u r e  s o  t h a t  t h e  c o l l a t e r a l  c a n  b e  l i s t e d  and  s o l d .  W h i l e  
t h e  p r o p o s e d  s e c t i o n  a p p e a r s  o n  i t s  f a c e  t o  t r e a t  t h e  d e b t o r  
h a r s h l y ,  i t  i s  i n t e n d e d  t o  p r o t e c t  h i s  e q u i t y  f r o m  t h e  u s u a l  
s a c r i f i c e  s a l e .  No o t h e r  s t a t e  h a s  b e e n  f o u n d  w h i c h  h a s  
e l i m i n a t e d  t h e  r e q u i r e m e n t  o f  a p u b l i c  a u c t i o n .

S u b s e c t i o n  ( h )  a s s u r e s  t h a t  a n y  p a ym en t  made w h ic h  
s t o p s  d e f a u l t  p r o c e e d i n g s  w i l l  n o t  b e  a b o g ; s  p a y m e n t .
AS 3 4 . 2 1 .  1 9 0

SOURCE: ( a )  i s  f r o m  AS 4 5 . 0 9 . 9 0 4 ;  ,'b) i s  o r i g i n a l
d r a f t i n g ;  ( c )  i s  o n  t h e  s u b j e c t  o f  AS 4 5 . 0 9 . 9 0 4 ( c ) ;  ( d )  i s  
f r o m  AS 4 5 . 0 9 . 9 0 4 ( c ) ;  ( e )  i s  f r o m  AS 4 5 . 0 9 . 5 0 7 ( b ) ;  and ( f )  
i s  f r o m  AS 4 5 . 0 9 . 5 0 7 ( b ) .

COMMENT: S u b s e c t i o n  ( a )  p r o v i d e s  f o r  s a l e  f o l l o w i n g
e x p i r a t i o n  o f  t h e  c u r e  p e r i o d .

S u b s e c t i o n s  ( d )  and  ( e )  i n c o r p o r a t e  t h e  UCC s t a n d a r d  
o f  t h e  c o m m e r c i a l l y  r e a s o n a b l e  3 a l e .  To  i n s u r e  a  h i g h  
p u r c h a s e  p r i c e ,  a  c o m m e r c i a l l y  u n r e a s o n a b l e  s a l e  t r a n s f e r s  
g o o d  t i t l e  t o  t h e  b u y e r  ( s e e  s e c .  2 2 0 ) .  H ow e v e r ,  an  a g g r i e v e d  
d e b t o r  may s u e  t h e  s e c u r e d  p a r t y  f o r  damages  und ep  s e c .  2 4 0 .

The c o n c e p t  o f  t h i s  s e c t i o n  i s  b a s i c  t o  t h e  UCC 
and  b a s i c  t o  t h i s  b i l l .
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o u t  to all o t h e r  p er s on s who have w ri tt e n to the person 

desi gn a te d in the n ot i ce  exnr es s in g an interest and providing 

a n a i l i n g  address.

AS 3 4 . 2 1 . 1 B 0
SOURCE: (a) is from RCWA 61.24.090(b)(1); (b) and (c)

are p a r ap hr a te d from AS 34.20.070(b); (d) is original drafting; 

(e) is from R C W A  61.24.090(b)(2) and (4); (f) is from RCWA 

61.24.090(b)(5); (g) and (h) are origi na l  drafting.

COMMENT: S u bs ec ti o n (a) e s se n ti al ly  restates

exis ti n g law, e xcept that it e x pl i c i t l y  allows cir a by 

persons o ther than the debtor.

Subs ec t io n (b) sets a time limit with i n which cur 

must b e made. A f t er  the ex piration o f  that time period, 

cure can o n ly  be m ad e by tendering the full amount of i n de b te d­

ness under (d).

S ub se c t i o n  (c) limits to two the number of times the 

d ebtor will be p e rm it t ed  to cure a ft e r the second step toward 

foreclosure has b ee n reached. By subsection (c) the d ebtor is 

limited in the numbe r oi ti~.es he can r einstate the security 

a greement a fter de fa u l t i n g  and p e r mi tt i ng  foreclosure to reach 

the last stage befor e  sale.

S ub se c t i o n  (d) is intended to ameli or a te  the 

harshness of  (g), w h i c h  cuts off the debto r 's  right to cure 

in or der to m a x i m i z e  the purc h as e p rice at the foreclosure 

sale. The d e b t o r  m a y  rescue his home at any time be fore the 

sale by paying the enti r e default, inc uding the accelerated 

amount.

S u bs ec ti o n (e) applies to cu res the rule c urrently 

applicable to p o s t- sa le  redemption, w h i c h  is that a creditor 

w ho  rescues the d e b t o r  acqu ir e s a lien for the amount spent 

on the rescue.
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S TEPS It! S U MMARY F OR ECLOSURE 
U ND ER  P R OP OS E D S E C TI ON S 34.21.090 - 34.21.230

(Any s ec ur i ty  agreement c ontaining a power of sale) 

DEFAULT 

[wait 30 days or  more)i
T r a n sm it  no tice o f  default 

[to (1) debtor or  his successor 
and (2) occupants]

[wait 30 days or more]

i

* A- wa it  
60 days 
or m or e

“Record notic e o f  intent to sell 

fno wait necessary]

Tran sm it  notic e  of intent to sell [to (1) 
d e b t or  and any o h e r p e rs on  w it h known or r e­

corded inter es t in the collateral; (2) an attorney 
shown in a lis pendens, a n d  (3) the A tt o r n e y  G e n­
eral w i t h  special n o ti ce  re state liens], post 
it on the c o llateral and start pu bl ication of 

it once a w e e k  for 3 weeks  -----------

[no w a i t  necessary]

I
N ot i ce  c* time a nd  p l ac e of  pu blic sale 

or time aft*.. w h i c h  pr ivate sale will b e  made 
(this separate no tice is n o t n e c e ss ar y if 

it was included in n o ti ce  of  intent to sell)

[wait 10 days or more]

I
- S A L E -----

*B-wait 45 
days or 
more fol­
lowing 
t r a n sm it­
tal p o s t­
ing and 
start of 
p u b l i c a­
tion

(No cr editor's r ight to r ec o ve r deficiency 
and no debtor's right o f  redemption)

M i n i m u m  time be t w e e n  the end of a grace peri od  for receipt of 
paymenta a n d the date of sale; 120 days.

*  A  and B time lapse is u s ed  depen di ng  u p on  w h i c h  brings one to 
a later "sale" date.

T he  date for "sale" shown h er e is also the last date for curing 
a defa ul t  and re s u m i n g  the r e g u l a r  p ay ment schedule (a "simple 
c u r e ) . T h e  sale m a y  be h e l d l ater as a public sale or  a " c o m­
me r c i a l l y  r e a s o n a b l e "  p r i v at e sale, but after the final date 
for a simple cure, the sale can be  stopped only b y  p aying the 
full principal, interest a nd  costs.



As u n d e r  e x i s t i n g  l a w ,  n o t i c e  i s  s e n t  t o  t h e  d e b t o r .  The 
r e q u i r e m e n t  o f  s e r v i c e  o n  an  o c c u p a n t  i s  new t o  A l a s k a  S t a t ­
u t e s ,  b u t  a lm o s t  c e r t a i n l y  r e q u i r e d  b y  common l a w .
AS 3 4 . 2 1 . 1 2 0

SOURCE: RCWA 6 1 . 2 4 . 0 4 0 ( 1 ) ( a ) .
COMMENT: E x i s t i n g  l a w  r e q u i r e s  a n o t i c e  o f  d e f a u l t

w h i c h  i n c l u d e s  a  n o t i c e  o f  t im e  and  p l a c e  o f  s a l e .  The  p r o ­
p o s e d  s e c t i o n  r e q u i r e s  a  s im p l e  n o t i c e  o f  d e f a u l t  f o l l o w e d ,  
i f  n e c e s s a r y ,  b y  a  f o r m a l  n o t i c e  o f  i n t e n t  t o  s e l l  w h i c h  i s  
r e c o r d e d .  I f  a  s a l e  b e c om e s  n e c e s s a r y ,  s e c .  1 5 0  r e q u i r e s  
t h a t  a n  i n f o r m a l  n o t i c e  g i v i n g  f u r t h e r  i n f o r m a t i o n  a s  t o  t h e
s a l e  b e  p r o v i d e d  t o  i n t e r e s t e d  p a r t i e s .
AS 3 4 . Z 1 . 1 3 0

SOURCE: ( 1 ) (A ) i s  f r o m  RCWA 6 1 . 2 4 . 0 4 0 ( b ) ;  ( 1 ) (B )
i s  f r o m  RCWA 6 1 . 2 4 . 0 4 0 ( c ) ;  ( 2 )  i s  f r o m  AS 3 4 . 2 0 . 0 7 0 ( d ) ;  ( 3 )
i s  f r o m  RCWA 6 1 . 2 4 . 0 3 0 ;  a n d  ( 4 )  i s  f r o m  AS 0 9 . 3 5 . 1 4 0 ( 2 ) .
T h e r e  a r e  c h a n g e s  f r o m  t h e  o r i g i n a l  f o r m s .

COMMENT: The  i n i t i a l  n o t i c e  o f  d e f a u l t  s h o u l d  be
r e l a t i v e l y  i n e x p e n s i v e  f o r  t h e  s e c u r e d  p a r t y  t o  3 end  o u t ,  
u n l i k e  t h e  c u r r e n t l y  u s e d  n o t i c e  o f  d e f a u l t  w h i c h  r e q u i r e s  a 
r e c o r d  s e a r c h .  The  m o r e  e x p e n s i v e  n o t i c e  o f  i n t e n t  t o  s e l l  
g o e s  o u t  o n l y  i f  t h e  d e b t o r  f a i l s  t o  c u r e  w i t h i n  30 d a y s  o f  
t h e  f i r s t  n o t i c e .  S i n c e  t h e  d e b t o r  p a y s  c o s t s  and  a t t o r n e y s  
f e e s  when h e  c u r e s  u n d e r  b o t h  p r e s e n t  l a w  and  t h e  p r o p o s e d  
s e c t i o n ,  t h i s  p r o v i s i o n  s h o u l d  s a v e  t h e  d e b t o r  c o n s i d e r a b l e  
m on e y .

S u b p a r a g r a p h  ( 2 )  c o n t i n u e s  t h e  o r e s e n t  r u l e  r e q u i r i n g  
t h a t  t h e  s t a t e  b e  g i v e n  p a r t i c u l a r  i n f o r m a t i o n  a s  t o  t h e  
l i e n s  i t  h a s  o n  t h e  c o l l a t e r a l .

P o s t i n g  on  t h e  c o l l a t e r a l  o f  n o t i c e  o f  i n t e n t  t o  
s e l l  i s  r e q u i r e d .

w i t h  t h e  d e f i n i t i o n  o f  " s e c u r i t y  i n t e r e s t "  a s  a  “ c o n s e n s u a l "  
i n t e r e s t .
AS 3 4 . 2 1 . 0 3 0

SOURCE: AS 4 5 . 0 9 . 1 1 2 .
COMMENT: T h i s  s e c t i o n  i s  d e s i g n e d  t o  p r o t e c t  t h e

r e a l  p a r t y  i n  i n t e r e s t .  I t s  e f f e c t  i s  s i m i l a r  t o  t h a t  o f  
e x i s t i n g  l a w ,  w h i c h  r e q u i r e s  t h e  t r u s t e e  t o  s e n d  a n o t i c e  o f  
s a l e  "w h e re  t h e  t r u s t e e  o r  b e n e f i c i a r y  h a s  a c t u a l  n o t i c e  o f  
t h e  l i e n  o r  i n t e r e s t . "  AS 3 4 . 2 0 . 0 7 0 ( c ) ( 3 ) .
AS 3 4 . 2 1 . 0 4 ? !

SOURCE: T h i s  s e c t i o n  was t a k e n  f r o m  ULTA s e c .  3 - 2 0 9
w h i c h  i s  b a s e d  up on  s e c .  9 - 2 0 E  o f  t h e  UCC (AS 4 5 . 0 9 . 2 0 8 ) .  
L a n g u a g e  i s  a d d ed  t o  a l l o w  a  d e b t o r  t o  r e q u e s t  s t a t e m e n t s  
f r o m  t h e  b a n k  t o  w h i c h  h e  a c t u a l l y  makes h i s  p a y m e n t s .

COMMENT: E x i s t i n g  l a w  makes  n o  p r o v i s i o n  f o r  s u c h
a s t a t e m e n t ,  a l t h o u g h  t h e  common p r a c t i c e  i s  f o r  s t a t e m e n t s  
t o  b e  s e n t  e v e n  t h o u g h  n o t  r e q u e s t e d .

L i a b i l i t y  i 3  im p o s e d  o n  t h e  p e r s o n  f a i l i n g  t o  
c o m p ly  w i t h  t h e  r e q u e s t  o n l y  i f  h e  l a c k s  a  " r e a s o n a b l e  
e x c u s e . "

The  b i l l  g i v e s  t h e  h o l d e r  o f  a s u b o r d i n a t e  s e c u r i t y  
i n t a r e s t  l i k e  a s e c o n d  d e e d  o f  t r u s t  t h e  r i g h t  t o  g e t  f r o m  
t h e  t r u s t e e  o r  b e n e f i c i a r y  on  a  f i r s t  d e e d  o f  t r u s t  a s t a t e m e n t  
o f  a c c o u n t  o n  t h e  o b l i g a t i o n  s e c u r e d  by  t h e  f i r s t  d e e d  o f  
t r u s t .  T h e  d u t y  p l a c e d  o n  t h e  s e c u r e d  p a r t y  o r  h i s  a g e n t  
b a n k  t o  p r o v i d e  i n f o r m a t i o n  w o u ld  c r e a t e  an  e x c e p t i o n  t o  t h e  
s t r i c t  c o n f i d e n t i a l i t y  o f  b a n k  r e c o r d s  u n d e r  AS 0 6 . 0 5 . 1 7 5 .  
S e c t i o n  3 n e a r  t h e  end  o f  t h e  b i l l  s p e c i f i c a l l y  amends t h a t  
s e c t i o n .
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SOURCE: AS 4 5 . 0 9 . 3 1 1 .
COMMENT: T h i s  s e c t i o n  i s  v e r b a t i m  f r o m  t h e  UCC. I t

i s  t o  m ake  c l e a r  t h a t  i n  a l l  s e c u r e d  r e a l  p r o p e r t y  t r a n s a c t i o n s  M
7t h e  d e b t o r  h a s  an  i n t e r e s t  w h i c h  t h e  d e b t o r  c a n  d i s p o s e  o f  and  

w h i c h  t h e  c r e d i t o r s  o f  t h e  d e b t o r  c a n  r e a c h .
The  s e c t i o n  d o e s  n o t  p r e c l u d e  a  s e c u r i t y  a g r e e m e n t  

p r o v i s i o n  w h i c h  m ak e s  a  t r a n s f e r  a d e f a u l t  b u t  m e r e l y  p r e v e n t s  
s u c h  a  p r o v i s i o n  f r o m  h a v i n g  t h e  e f f e c t  o f  p r o h i b i t i n g  t r a n s f e r .
The t r a n s f e r  w o u l d  b e  s u b j e c t  t o  t h e  s e c u r i t y  i n t e r e s t .
AS 3 4 . 2 1 . 0 6 0

SOURCE: AS 4 5 . 0 9 . 4 0 5 ( c ) .
COMMENT: E x i s t i n g  l a w  d e a l s  w i t h  t h e  s u b j e c t  o f

t h i s  s e c t i o n  o n l y  b y  p r o v i d i n g  t h a t  r e c o r d i n g  an  a s s i g n m e n t  
o f  a  m o r t g a g e  i s  n o t  i n  i t s e l f  n o t i c e  t o  t h e  d e b t o r  o f  t h e  
a s s i g n m e n t .  AS 3 4 . 2 0 . 0 1 0 .  I n  c o n t r a s t ,  AS 3 4 . 2 0 . 1 3 0  p r o v i d e s  
t h a t  r e c o r d i n g  a n  a s s i g n m e n t  o f  t h e  b e n e f i c i a l  i n t e r e s t  i n  a 
d e e d  o f  t r u s t  i s  " c o n s t r u c t i v e  n o t i c e  t o  a l l  p e r s o n s . "
(When t h e  a s s i g n o r  a c t s  a s  t h e  a s s i g n e e ' s  a g e n t  t o  r e c e i v e  
p a y m e n t s  f o l l o w i n g  t h e  a s s i g n m e n t ,  t h i s  s e c t i o n  c o u l d  b e  
i a n o r e d  •
AS 3 ' \.'j7 0

SOURCE: T h e  s e c t i o n  i s  b a s e d  up on  AS 4 5 . 0 9 . 4 0 4 ( a ) ,
s e c .  9 - 4 0 4 ( 1 )  o f  t h e  UCC.

COMMENT: T h e  s e c t i o n  r e q u i r e s  t h e  s e c u r e d  p a r t y
t o  p a y  t h e  d e b t o r  b o t h  a f i x e d  sum o f  $ 5 0 0  and  h i s  a c t u a l  
damage i f  h e  f a i l s  t o  p r o v i d e  t h e  s t a t e m e n t  w i t h i n  15  d a y s  
a f t e r  d em an d .  T h i s  i s  t h e  UCC p r o v i s i o n ,  s u b s t a n t i a l l y ,
e x c e p t  t h e  UCC r e q u i r e s  t h e  s t a t e m e n t  w i t h i n  1 0  d a y s  and  t h e  *
d o l l a r  p e n a l t y  i s  $ 1 0 0 .

AS 34. 21.05.

4

-0-

SOURCE: AS 4 5 . 0 9 . 5 0 1 ( a ) ,  w i t h  m a j o r  c h a n g e s .
COMMENT: The c o m m i s s i o n  saw no  r e a s o n  t o  r e s t r i c t

t h e  s e c u r e d  p a l  . y  f r o m  p r o c e e d i n g  w i t h  j u d i c i a l  and  n o n j u d i c i a l  
r e m e d i e s  s i m u l t a n e o u s l y .  The  s e c t i o n  f o l l o w s  g e n e r a l l y  UCC 
s e c .  9 - 5 0 1 ( 1 )  w h i c h  p r o v i d e s  t h a t  r e m e d i e s  s h a l l  b e  c u m u l a t i v e .

T h e  s e c t i o n  i s  s u b j e c t  t o  t h e  c o u r t ' s  a u t h o r i t y  t o  
c o n s o l i d a t e  a c t i o n s  a n d  t o  r e q u i r e  m a r s h a l i n g  o f  a s s e t s .  As 
w i t h  e x i s t i n g  l a w  o n  n o n j u d i c i a l  f o r e c l o s u r e ,  AS 3 4 . 2 1 . 2 2 0 ( d )  
i n  t h e  b i l l  p r o v i d e s  t h a t  t h e r e  i s  n o  r i g h t  t o  r e c o v e r  a  d e f i ­
c i e n c y  a f t e r  s a l e  i n  a  n o n j u d i c i a l  f o r e c l o s u r e .
AS 3 4 . 2 1 . 0 9 0

SOURCE: RCWA 6 1 . 2 4 . 0 3 0 .
COMMENT: The  l a s t  p h r a s e ,  " o r  a n o t h e r  p e r s o n , ”  i n

s u b p a r a g r a p h  ( 1 )  i s  i n t e n d e d  t o  i n s u r e  t h a t  d e e d s  o f  t r u s t  
c o n t i n u e  t o  b e  s u m m a r i l y  f o r e c l o s e d .

A l l  o f  t h e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n  a r e  a l s o
i n  e x i s t i n g  l a w .  AS 3 4 . 2 0 . 0 7 0 ( a )  and  ( b ) .
AS 3 4 . 2 1 . 1 0 0

SOURCE: O r i g i n a l  d r a f t i n g .
COMMENT: T h i s  s e c t i o n  i s  a g u i d e  t o  t h e  b a l a n c e

o f  t h e  c h a p t e r .  I t  i s  t o  make c l e a r  t h a t  s e c s .  1 1 0  t h r o u g h  
1 5 0  c o v e r  t h e  p r e - s a l e  p r o c e d u r e s  and  t im e  e l e m e n t s  f o r  
p o w e r - o f - s a l e  f o r e c l o s u r e ,  and  t h a t  s e c s .  1 6 0  and  1 7 0  o n l y  
e s t a b l i s h  t h e  c o n t e n t  o f  t h e  p r i n c i p a l  n o t i c e s ,  i . e . , t h e  
n o t i c e  o f  d e f a u l t  a n d  t h e  n o t i c e  o f  i n t e n t  1 1 s e l l .
AS 3 4 . 2 1 . 1 1 0

SOURCE: RCWA 6 1 . 2 4 . 0 3 0 .
COMMENT: T h i s  s e c t i o n  r e p e a t s  t h e  p r e s e n t  r u l e

t h a t  p r o c e e d i n g s  c a n n o t  b e g i n  u n t i l  3 0  d a y s  \ f t e r  t h e  d e f a u l t .

A S  3 4 . 2 1 . 0 8 0
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M a r c h  3, 1986

The H o n o r a b l e  M. M i k e  M i l l e r ,  C h a i r m a n  
H ouse F i d u c i a r y  C o m m i t t e e  
P. 0. B o x  1494 
Juneau, A K  9 9 802

Re: H o u s e  Bi l l  245
F o r e c l o s u r e  of S e c u r i t y  I n t e r e s t s  in R e a l  P r o p e r t y

Dear C h a i r m a n  Miller:

R e p r e s e n t a t i v e  G r u e n b e r g  w a s  kind e n o u g h  to se n j  me a co p y  of 
House Bi l l  245. I h a v e  had an o p p o r t u n i t y  to r e v i e w  the bill 
and b e l i e v e  that the bill is well i n t e n t i o n e d , but that it w i l l  
do far m o r e  h a r m  t h a n  good. I am s u r e  that m e m b e r s  of the 
l e n d i n g  and t i t l e  i n d u s t r i e s  will have t e s t i f i e d  on this bill. 
It has b e e n  my  e x p e r i e n c e  that these g r o u p s  o f t e n  c l u s t e r  on 
c e r t a i n  p r o v i s i o n s  and that o t h e r s  are not a d d r e s s e d  at alll. 
T he l e g i s l a t u r e  can o n l y  r e s p o n d  to the t e s t i m o n y  p r e s e n t e d ;  
t h e refore, m y  c o m m e n t s  d e a l  first w i t h  p a r t i c u l a r  p r o v i s i o n s  
and t h e n  an o v e r a l l  e v a l u t i o n .

S e c . 3 4 . 2 1 . 0 1 0 ( c ) . T h i s  s u b p a r a g r a p h  a p p e a r s  to be < 
s p e c i f i c  a p p l i c a t i o n  o f  the m o r e  g e n e r a l i z e d  c o n c e p t  e x p r e s s e d  
in 3 4 . 2 1 . 1 0 1 ( a ) .  As such, n'A only is it p r o b a b l y  u n n e c e s s a r y ,  
but it c o u l d  a l s o  r e s u l t  in the a s s e r t i o n  of f r i v o l o u s  d e f e n s e s  
under A s  09.45. S i n c e  that p r o c e d u r e  is not a v a i l a b l e  w h e n  a 
q u e s t i o n  o f  t i t l e  is raised, this p r o v i s i o n  c o u l d  be e a s i l y  
used to d e l a y  e v i c t i o n  p r o c e d u r e s .  It w o u l d  s e e m  to me that 
the m o r e  g e n e r a l  e x p r e s s i o n  of p o l i c y  in 3 4 . 2 1 . 0 1 0 ( a )  and (b) 
a c c o m p l i s h e s  y o u r  p u r p o s e ,  and may a v o i d  s p e c i o u s  l i t i g a t i o n .

S e c . 3 4 . 2 1 . 0 4 0 . M o s t  c o l l e c t i o n  e s c r o w s  d o  n o t  c l a s s i f y  
t h e m s e l v e s  as the a g e n t  of the s e c u r e d  party. Indeed, t h e i r  
value is that the c o l l e c t i o n  esc r o w  is i n d e p e n d e n t  and has 
d u t i e s  to b o t h  the d e b t o r  and the s e c u r e d  party. T h e  te r m  
"agent" s h o u l d  be d e f i n e d  if it is to be r e t a i n e d .

T h e r e  s h o u l d  be a p r o v i s i o n  w h i c h  p e r m i t s  the c o l l e c t i o n  
agent or e s c r o w  to d e t e r m i n e  that the p e r s o n  r e q u e s t i n g  the 
report is the d e b t o r  o r  a s u b o r d i n a t e  s e c u r e d  party.



LYNCH, FARNEY, CROSBY 8  MOLENDA

R ep r es en ta tive
March 3, 1986
Page 2

S u b p a r a g r a p h s  a, c and d impose a real b u r d e n  on c o l l e c­
tion e s c r o w s  in that th e y  m a y  be (i) f o r c e d  to c h a n g e  t h eir 
p r o g r a m i n g ,  files and forms, and (ii) i n cur o t h e r  a d d i t i o n a l  
e x p e n s e s  in o r d e r  to c o m p l y  w i t h  the r e p o r t i n g  r e q u i r e m e n t s .  
This wi l l  o n l y  i n c r e a s e  the cost of c o l l e c t i o n  e s c r o w  s e r v i c e s  
to the publ i c .  T h e  sa m e  c o m m e n t s  are a p p l i c a b l e  to m o r t g a g e  
co m panies. In m o s t  i n s t a n c e s  the p e o p l e  m a k i n g  p a y m e n t  s i m p l y  
w i s h  the a s s u r a n c e  that the p a y m e n t  w a s  r e c e i v e d  y e t  the r e c i­
pie n t s  of p a y m e n t s  w i l l  have to p r e p a r e  to c o m p l y  w i t h  this 
s e c t i o n  of  the s t atute. T h i s  a p p e a r s  to be an e x c e s s i v e  
r e a c t i o n  to w h a t  is p r o b a b l y  a r e l a t i v e l y  i n f r e q u e n t  pr o b l e m .

Th e  $250 p e n a l t y  is e x c e s s i v e  and m o s t  l i k e l y  to impact  
p r i v a t e  p a r t i e s  w h o  are not using c o m m e r c i a l  c o l l e c t i o n  a g e n t s  
or escrows.

S e c . 3 4 . 2 1 . 0 5 0 . T h e  in t e n t  and a p p l i c a t i o n  of this p r o v i­
sion is not clear. It d o e s  not v o i d  o p e r a t i o n  of a due on sale 
cla u s e  to m a k e  a p r o h i b i t e d  t r a n s f e r  a def a u l t .  T h e  p r o v i s i o n  
do e s  not a p p e a r  to d o  a n y t h i n g  e x c e p t  to c o n f i r m  the v a l i d i t y  
of the transfer. 7 w o u l d  o p p o s e  any b l a n k e t  p r o h i b i t i o n  of due  
on ra l e  clauses.

S e c . 3 4 . 2 1 . 0 6 0 . I w h o l e h e a r t e d l y  s u p p o r t  this pro v i s i o n .  
It is needed.

S e c . 3 4 . 2 1 . 0 7 0 . T h e  time p e r i o d  of (b) is r e l a t i v e l y  short 
and the p e n a l t y  ti e d  to it in (c) is e x c e s s i v e .  It is ve r y  
c o m m o n  to h a v e  a c h a i n  of e n c u m b r a n c e s  w h i c h  c a n n o t  be c l e a r e d  
by the p h y s i c a l  d e l i v e r y  ->f the r e l e a s e  d o c u m e n t s  w i t h i n  the
15-day p e r iod. D e s p i t e  this, title c o m p a n i e s  and b a n k s  go
fow a r d  w i t h  t r a n s a c t i o n s  in the k n o w l e d g e  th<..c the a p p r o p r i a t e  
d o c u m e n t s  w i l l  b e c o m e  a v a i l a b l e .

S e c . 3 4 . 2 1 . 1 1 0  and . 1 2 0 . I do not u n d e r s t a n d  why an e f f e c­
tive n o t i c e  of d e f a u l t  c a n n o t  be g i v e n  w i t h i n  a s h o r t e r
p e r i o d .  T h e r e  are m a n y  p e o p l e  an. c o m p a n i e s  w h o  rely upon
t i m e l y  p a y m e n t s .  T h i s  p r o v i s i o n ,  in c o m b i n a t i o n  w i t h  .120, 
cr e a t e s  a 6 0 - d a y  "cure" p e r i o d .  T h i s  is too long a p e r i o d .  As 
d r a f t e d ,  . 1 0  c a n  be i n t e r p r e t e d  to m e a n  that a d e b t o r  can 
r e m a i n  b e t w e e n  30 and 60 days in d e f a u l t  w i t h o u t  ;he s e c u r e d  
p a r t y  b e i n g  able to c o m m e n c e  a f o r e c l o s u r e .  T h i s  le a v e s  the 
c r e d i t o r  w i t h  a c c e l e r a t i o n  of the note b a l a n c e  and a l a w s u i t  as 
the o n l y  a v a i l a b l e  remedy. T h e  s e c u r e d  p a r t y  is e n t i t l e d  to 
timely p a y m e n t  and the t h r e a t  of f o r e c l o s u r e  is a v i a b l e  tool 
to a s s u r e  this.
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S e c . 34 .21 .1 3 0  . I ha v e  two s u b s t a n t i a l  c r i t i c i s m s  of this 
p r o v i s i o n :

S u b p a r a g r a p h  (3) r e q u i r e s  p o s t i n g  in a c o n s p i c i o u s  
p l a c e  on the c o l l a t e r a l .  T h i s  is r i d i c u l o u s  as soon as y o u  
leave a b u i l t  up, u r b a n  area. It is e a s y  to po s t  on a h o u s e  in 
c e n tral A n c h o r a g e ,  but it will be ve r y  d i f f i c u l t  to l o c a t e  an 
u n i m p r o v e d  lot in r e m o t e  R a b b i t  C r e e k ,  E a g l e  Riv e r ,  or the 
M a t - S u  V a l l e y .  It wi l l  be e x p e n s i v e  just to do the p o s t i n g .  
It will be e v e n  m o r e  e x p e n s i v e  to lo c a t e  p a r c e l s  in m e r e  r e m o t e  
areas; in m a n y  instances, it w o u . d  r e q u i r e  a s u r v e y o r  to k n o w  
y o u  are o n  the p r o p e r t y .  T h e r e  w i l l  o f t e n  be a l e g i t i m a t e  
q u e s t i o n  as to w h e t h e r  the p o s t i n g  was c o n s p i c u o u s .  T o  t a k e  an 
e x t r e m e  exa m p l e ,  but one in w h i c h  I h a v e  b e e n  involved: w h e r e  a 
s u b d i v i s i o n  of 110 lots o u t s i d e  T a l k e e t n a  is b e i n g  f o r e c l o s e d  
upon, w i t h  108 lots o w n e d  by o n e  man, w o u l d  110 n o t i c e s  h a v e  to 
be p o s t e d ?  W h a t  w o u l d  be r e q u i r e d  if the lots are not la b e l e d , 
or the c o r n e r s  of the lots e a s i l y  s e e n ?  It w o u l d  be a n i g h t­
mare! F o r e c l o s u r e  on a 5 - a c r e  p a r c e l  on M o n t a n a  C r e e k  w o u l d  be 
ju s t  as d i f f i c u l t .  T h e  p o s t i n g  r e q u i r e m e n t  s i m p l y  d o e s  not 
ma tch the r e a l i t i e s  of A l a ska.

S u b p a r a g r a p h  (4) a l s o  i m p oses an u n n e c e s s a r y  burden. 
It g i v e s  p u b l i c a t i o n  p r i o r i t y  first to c o m p l e t e l y  local p u b l i­
cations, then those p u b l i s h e d  in the s e n a t e  d i s t r i c t  and then 
to o n e s  of g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  in the j u d i c i a l  
district. I am not a w a r e  of a n y  d i r e c t o r y  of the w e e k l y  p u b l i­
cat i o n s  of A l a s k a .  I am sure that t here are a n u m b e r  of them. 
Linder this p r o v i s i o n  the s e c u r e d  party, or t r u s t e e  (title 
c o m p a n y ) ,  has to k n o w  w h a t  is p u b l i s h e d  in ea c h  " m u n i c i p a l i t y " ,  
senate and j u d i c i a l  d i s t r i c t  and w h e n  it is p u b l i s h e d .  T h i s  is 
s i m p l y  too d i f f i c u l t  a r e q u i r e m e n t .  For exa m p l e ,  w h a t  p u b l i c a­
tion is to be- used for f o r e c l o s u r e  on land in Tok, F a r r o w ,  or 
H e a l y ?  T h e r e  are two n e w s p a p e r s  of u n i v e r s a l  c i r c u l a t i o n  
t h r o u g h o u t  the State: it m a k e s  s e n s e  co p e r m i t  noticeis to
c o n t i n u e  to be p u b l i s h e d  in o n e  of these.

S e c . 3 4 . 2 1 . 1 4 0 . i a m  i n t r i g u e d  by the i m p l i c a t i o n  that the 
c o l l a t e r a l  can be d i s p o s e d  of by d i s p o s i t i o n  o t h e r  th a n  p u b l i c  
or p r i v a t e  sale. W h a t  is c o n t e m p l a t e d ?

S e c . 3 4 . 2 1 . 1 6 0  and . 1 7 0 . T h e  d e g r e e  of  d e t a i l  r e q u i r e d  
here is r e m a r k a b l e .  I can u n d e r s t a n d  that the p u r p o s e  is to 
e x p l a i n  the g r a v i t y  of w h a t  m a y  o c c u r  to the less s o p h i s t i­
cated, but it still s e e m s  e x c e s s i v e .  I s h o u l d  a l s o  n o t e  that 
the impact of  the c u r e  p e r i o d  r u n n i n g  o u t  w i l l  not be c l e a r  to 
most people.
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S e c . 3 4 . 2 1 . 1 8 0 . S u b p a r a g r a p h  (g) c u t s  off all r i g h t s  of 
the d e b t o r ,  s u c c e s s o r  and s u b o r d i n a t e  p a r t i e s  in the real 
p r o p e r t y  w h e n  the cure p e r i o d  has run. T h e  d e b t o r  r e t a i n s  
t itle o f  record, and this p r o v i s i o n  is s i l e n t  as to the s e c u r e d  
p a r t y ' s  right to r e m o v e  the debtor.

S e c . 3 4 . 2 1 . 1 9 0 . S u b p a r a g r a p h  (b) d o e s  not cure the p r o b l e m  
r a i s e d  in the p r e c e d i n g  p a r a g r a p h .  It does not p r o v i d e  a 
p r o c e d u r e  for r e m o v i n g  a debtor. T h e  s u m m a r y  e v i c t i o n  p r o c e­
d u r e s  m a y  not be a v a i l a b l e  s i nce the q u e s t i o n  of title c a n n o t
be r e s o l v e d  in a f o r c i b l e  e n t r y  and d e t a i n e r  action.

S u b p a r a g r a p h  (d) is a m a j o r  focus of my comme n t s ,  as
m i g h t  be e x p e c t e d .  T h i s  b r i n g s  into the real e s t a t e  ar e a  the
c o n c e p t s  of A r t i c l e  9 of the U n i f o r m  C o m m e r c i a l  Code. Fr a n k l y ,  
I can f o r e s e e  t r e m e n d o u s  o p p o r t u n i t i e s  for a b use and c o n f u s i o n  
here. T h e r e  wi l l  be c o n s t a n t  e f f o r t s  to e n j o i n  s a les on the 
b u s i s  that an e l e m e n t  t h e r e o f  is c o m m e r c i a l l y  u n r e a s o n a b l e  - it 
may be the e f f o r t s  ma d e  to m a r k e t  the c o l l a t e r a l ,  the a d v e r­
tis i n g  of a p u b l i c  sale, or the p r i c e  or p a y m e n t  t e r m s  on a 
p r i v a t e  sale. T h i s  is a true can of worms. F i n a n c i a l  i n s t i t u­
tions and t i t l e  c o m p a n i e s  w i l l  be d r i v e n  c r a z y  as wi l l  p r i v a t e  
p a r t i e s  w h o  are s i m p l y  trying to o b t a i n  the m o n e y  t h e i r  p u r­
ch a s e r  p r o m i s e d  to pay.

T h i s  p r o v i s i o n  i n j e c t s  a g r e a t  d e a l  of u n c e r t a i n t y  into 
an ar e a  in w h i c h  c e r t a i n t y  is of very g r e a t  import a n c e .  I 
think this is true d e s p i t e  s u b p a r a g r a p h  (e). S u b p a r a g r a p h  (d) 
a p p e a r s  to r e q u i r e  th a t  the p r o p e r t y  be o f f e r e d  for sale for 
some o e r i o d  of time, at a p r i c e  w h i c h  p r e s u m a b l y  is e s t a b l i s h e d  
by r e f e r e n c e  to some v a l u a t i o n  scheme. T h i s  e n t a i l s  both d e l a y  
and e x p e n s e .  A l a s k a n s  are l i t i g o u s  and t h ese p r o v i s i o n s  wi l l  
s i m p l y  e n c o u r a g e  l i t i g a t i o n  u n der S e c . 3 4 .  1 2 0 . 2 4 0  and u n c e r­
tain t y  as to h o w  to p r o c e e d  in any f o r e c l o s u r e .

R e a l  p r o p e r t y  has long been c o n s i d e r e d  to be the best 
form of c o l l a t e r a l .  An  e n t i r e  s y s t e m  has g r o w n  up a r o u n d  this 
w h i c h  r e l i e s  up o n  the a b i l i t y  to e v a l u a t e  the r i s k s  i n v o l v e d  
and the c e r t a i n t y  of o b t a i n i n g  s a t i s f a c t i o n  f r o m  that  
c o l l a t e r a l  on a s i g n i f i c a n t  d e fault. T h e  p r e s e n t  c l e a r  and 
well d e f i n e d  p r o c e d u r e  for a "stra i g h t " ,  "strict" o r  n o n­
ju d i c i a l  f o r e c l o s u r e  is m a d e  m u c h  m o r e  e x p e n s i v e  and m o r e  
u n c e r t a i n  of p r o p e r  c o n d u c t  h the p r o c e d u r e s  that are 
s p e c i f i e d  and the v i r t u a l l y  undetx.ied n a t u r e  of the sale that 
can occur.
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It is not just f i n a n c i a l  i n s t i t u t i o n s  w h i c h  are s e c u r e d  
p a r t i e s .  M a n y  p r i v a t e  p a r t i e s  hold d e e d s  of trust and wi l l  
c o n t i n u e  to take them as c o l l a t e r a l  w h e n  they sell propa r t y .  
N o n - c o m m e r c i a l ,  o c c a s i o n a l  s e l l e r s  w i l l  be u n a w a r e  of the 
c h a n g e  of law c r e a t e d  by this bill. T h e y  wi l l  fail to a n t i c i­
p a t e  the d i f f i c u l t i e s  t h e y  w i l l  e x p e r i e n c e  in f o r e c l o s i n g  t heir 
s e c u r i t y  d e v ice.

It is not c l e a r  w h a t  p u b l i c  p o l i c y  or i n t e r e s t s  are b e i n g  
a d v a n c e d  in this l e g i s l a t i o n .  I have d i f f i c u l t y  f i n d i n g  any. 
I ha v e  little: d i f f i c u l t y  f i n d i n g  s u b s t a n t i a l  p r o b l e m s  for
s e c u r e d  p a r t i e s  and t h o s e  h o l d i n g  the p o w e r  of sale (title 
c o m p a n i e s )  and s u b s t a n t i a l  o p p o r t u n i t i e s  for d e b t o r s  to c r e a t e  
a d d i t i o n a l  p r o b l e m s  in f o r e c l o s u r e s .  T h e r e  are m a n y  s o und e l e­
ments in this bill, of n e c e s s i t y  I have focused on the n e g a t i v e  
a s p e c t s  and ho p e  that t hese c o m m e n t s  w i l l  be c o n s i d e r e d  and 
r esult in a p p r o p r i a t e  changes.

cc: T h e  H o n o r a b l e  M a x  G r u e n b e * c
T h e  H o n o r a b l e  D o n  C l o c k s i n  
T h e  H o n o r a b l e  J o h n  S u n d  
T h e  H o n o r a b l e  R o b i n  T a y l o r  
T h e  H o n o r a b l e  F r i t z  P e t t y j o h n  

T h e  H o n o r a b l e  R a n d y  P h i l l i p s
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E C O \O . H  1C O E V E L O P . I I E N T

REAL ESTATE COMMISSION

BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  O F  (  O M M F I K  F  A  3601 C Street
Suite 798 
Anchorage, Alaska 99503 
Phone: (907) 563-2169

Ho u s e  J u d i c i a r y  C o m m i t t e e  

P o u c h  V 

State C a p i t ol  

Juneau, A l a s k a  99811

Attn: H a y d e n  Kaden, C o m m i t t e e  C o u n s e l

Dea r  Mr* Kaden:

I have r e v ie w e d  HB 244 and HB 245 and the s e c t i o n a l a n a l y s es  that you 

provided. C l a r i f i c a t i o n  and s i m p l i f i c a t i o n  in these areas w o u l d  

m a t e r i a l l y  b e n e f i t  the public. In our day to day dealings wit h  public 

inquiries and c o mp l a i n t s  it is not u n c o m m o n  for a p r o b l e m  to be t r a c e a b l e  

to problems with e i t h e r  r e c o r d i n g  or s e c u r i t y  in s t ru m e n t s  or both. In 

m a n y  cases the pr o b l e m s  stem  from c o n f u s i o n  r e g a r d i n g  what is p r o p e r  and 

legal and what is not. The " u n i f i c a t i o n "  of f o r e c l o s ur e  p r o c e du r e s ,  

r e g a rd l e s s  of what they are c a l l e d  w o u l d  e l i m i n a t e  m a n y  problems. In 

this respect, one of the p r o b l e m  areas and one that is f r e q u e n t l y  

involved w h e n  fraud is c o m m i t t e d  i n vo l v e s  u n r e c o r d e d  co nt r a c t s  for deed. 

Th e  u n r e c o r d e d  c o n t r a c t  for d eed is f r e q u e n t ly  used by s u b d i v i d e r s  to 

e l i m i n a t e  the time and costs of f o r e c l o s u r e  p r o c e e d i n g s  under d ee d s  of 

trust. I w o ul d  suggest that a p e n a l t y  p r o v i s i o n  be a t t a c h e d  to the n o n

w a i v e r a b i l i t y  s e c t i o n  of HB 245 m a k i n g  it a fraud to c i r c u m v e n t  or d e n y  a

p e r son's rights u nder the law t h r o u g h the use of a n y  i n st r u m e n t  or sc he m e  

that d e c ei v e s  a p e r s o n  about or c o n c e a l s  f rom the person their rights

under the law. This m ig h t  be s i m i l a r  to the other p r o v i s i o n s  that 

provide for a m i n i m u m  of u n p r o v e n  d a m a g e s  or actual damages if they are 

greater.

O f t e n in real es t a te  tr a n s a c t i o n s  the p r o b l e m  b oils down to the fact that 

the consumer; do not k n o w  the law that w o u l d  prot e c t  them. Th e  

commis s i o n , in c o m m o n  w i t h  s i m i l a r  bo d i e s  in o t h er  states is l o o k i n g  at 

i n c reased d i s c l o s u r e  r e q u i r e m e n t s  ra t h e r  than e x t e n s i v e  a d d i t i o n a l  

r egulation. A  r e q u i r e m e n t  that the f o r e c l o s u re  p ro c e d u r e s  and the 

owner's rights under them be d i s c l o s e d  in the i n st r u m e n t  w h e n  an 

i nstrument o ther than a deed of trust is e x e cuted m ight be q u i t e

b e n e f i c i a l .

In sec. 7 of HB 245 I w o u l d  s u g g e s t  that the w ord " r e co r d e d "  be i n s e r t e d  

so it reads (a) A  re c o r d e d  s e c u r i t y  i n s t r u m e n t . . . .This w o u l d  e l i m i n a t e  

m a n y  of the problems that are w a i t i n g  to m a n i f e s t  themselves w i t h  c u r r e n t  

u n r e c o r d e d  in s t r u me n t s  and w o u l d  get mo s t  le g i t i m a t e  i n s t r u m e n ts  

recorded. A  "gra c e "  p e r i o d  c o u l d  be g r a n t e d  from the e f f e c t i v e  date of 

the act to e n a b l e  u n r e c o r d e d  i n s t r u m e n t s  to h e  recorded. Thi s  w o u l d  m e a n  

that i n s t r u m e n t s  that do not get r e c o r d e d  and u n r e c o r d a b l e  i ns t r u m e n t s  

w o u l d  be c o v e r e d  by the n e w  l a w  r a th e r  than any law that was in e ff e c t  at

the time they w e r e  a l l e g e d l y  drafted.
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S uc h  an am e n d m e n t  to the bill w o u l d  af f e c t p r i m a r i l y  those peo p l e  w h o  are 

a t t e m p t i n g  to v i c t i m i z e  the p u b l i c  b y  tin use of what m i g h t  be cal l e d

c r e a t i v e  f o r ec l o s u r e s  w h i c h  a vo i d  the n or m a l  delays and pr o t e c t i o n s

a f f o r d e d  the consumer. In o rder to e l i m i n a t e  h a r m f u l  effe c t s  that m i g h t  

o ccur to peop l e  w h o  u sed o ther or u n r e c o r d e d  in s t ru m e n t s  for l e g i ti m a t e  

r e a s o n s  and w hich in s t r u m e n ts  m a y  not be in r e c o r d a b l e  form (not 

n o t a r i z e d  etc) there m i g h t  be , d u r i n g  the grace period, a w a i v e r  of mo s t

r e q u i r e m e n t s  for r e c o r d a t i o n  w i t h  the ca v e at  that in the e vent of a

c h a l l e ng e  to an in strument so r e c o r d e d  r e c o r d a t i o n  is not e f f e c t i v e  as 

full c o n s t r u c t i v e  n o t i c e  unless a c o ur t  r ules it is.

A c u r r e n t p r a c t i c e  is to r e q u i r e  a b o r r o w e r  to sign an u n d a t e d  quit c l a i m  

d eed or r e c o n v e y a n c e  to the seller or c r e d i t o r  so that in the e v e n t  of a 

d e f a u l t  the c r e d i t o r  does not h a v e  to go through fo r e c l o s ur e  p r o c e e d i ng s  

but si m p l y d a t e  and r e c o r d  the in s t r u m en t .  If I read it c o r r e c t l y  the 

no n  w a i v e r a b i l i t y  c l a u s e  in HB 245, (34.21.260), w o u l d  r e n d e r  such a

p r a c t i c e  i n e f f e c t i v e  if it w e r e  fought by the debtor. T h i s  ir p r ecisely 

the class of event that d i s c l o s u r e  w o u l d  give a d e q ua t e  p r o t e c t i o n  to both 

p arti e s  in. S o m e ti m e s  the u n d a t e d  r e c o n v e y a n c e  is a benefit. Buy e r s  

s o m e t i me s  d e fa u l t  and disapp e a r ,  for example. In such a c i r c u m s t a n c e  the 

r e c o r d i n g  of a p r e v i o u s l y  u n d a t e d  i n s t r u m e n t  i.., a b e n e f i t  and a saving 

all around. D i s c l o s u r e  ra t h e r than p r o h i b i t i o n  w o ul d  per m i t  proper use 

of such i n s t ru m e n t s  but w o u l d  go a lon g  w a y  toward e l i m i n a t i n g  abuses.

I hope these c om m e n t s  are of som e  a s s i s t a n c e  to the committee. If I can 

be of any a d d i t i o n a l  h e l p  I w ill g l a d l y  do what I can.

J L M / 0 1 4 4 M
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W e s  C o y n e r
3111 D o u g l a s  H i g h w a y  
J u n e a u ,  AK  9 9 801

Re: H o u s e  B i l l  # 2 4 5

D e a r  Mr. C o y n e r :

In r e g a r d  to the a b o v e - i n d i c a t e d  bill, it s e e m s  t h a t  N a t i o n a l  
B a n k  of A l a s k a  w i l l  be i m p a c t e d  as a lender, as a s e r v i c e r  of 
l o a n s  f o r  o t h e r  i n s t i t u t i o n a l  l e n d e r s ,  and as a s e r v i c e r  of 
e s c r o w s  in o u r  C o n t r a c t  C o l l e c t i o n s  D e p a r t m e n t .  C o n c e r n i n g  
S e c t i o n s  3 4 . 2 1 . 0 4 0 ,  w h i c h  p e r t a i n s  to p r o v i d i n g  an a d d i t i o n a l  
S t a t e m e n t  of A c c o u n t ,  it s e e m s  that the b a n k  w i l l  be c h a r g e d  a 
$2 5 0  p e n a l t y  w i t h o u t  a n y  p r o o f  of driaages w h e n  we  do not 
r e s p o n d  in a 1 5 - d a y  p e r i o d  of time. U n d e r  the n e w  r^les, it 
w i l l  be m o r e  d i f f i c u l t  f o r  us to d e t e r m i n e  w h o  a c t u a l l y  has the 
l e g a l  r i g h t  to o b t a i n  a d d i t i o n a l  s t a t e m e n t s .  We a r e  a l s o  
g u i d e d  by F e d e . a l  and S t a t e  R i g h t - t o - P r i v a c y  r e g u l a t i o n s  a b o u t  
g i v i n g  o u t  i n f o r m a t i o n ,  s o  th i s  is of so m e  c o n c e r n  to us. T h e  
C o n t r a c t  C o l l e c t i o n s  D e p a r t m e n t  g e n e r a l l y  p r o v i d e s  a m o n t h l y  
s t a t e m e n t  w h i c h  p r o v i d e s  for a c c o u n t  b a l a n c e s ,  i n t e r e s t ,  and 
o t h e r  i n f o r m a t i o n .  W e  b e l i e v e  that we are p r o v i d i n g  a p u b l i c  
s e r v i c e  in p r o v i d i n g  t h i s  a d d i t i o n a l  i n f o r m a t i o n  a n d  t h e r e f o r e  
s h o u l d  be l i m i t e d  to a $ 2 5 0  p e n a l t y  w h e n  d a m a g e s  a r e  a c t u a l l y  
i n c u r r e d  a n d  no p e n a l t y  in c a s e s  w h e r e  no d a m a g e s  are i n c u r r e d .

In r e g a r d  to S e c t i o n  3 4 . 2 1 . 0 7 0 ,  a p e n a l t y  o f  $ 5 0 0  w i t h o u t  p r o o f  
of a n y  d a m a g e s  for not r e l e a s i n g  the s e c u r i t y  i n t e r e s t  w i t h i n  a 
1 5 - d a y  p e r i o d  of time is " t o t a l l y  u n r e a s o n a b l e " .  In m a n y  c a s e s  
the l e n d e r s  are o u t s i d e  the s t a t e  of A l a s k a  and the 1 5 - d a y  
p e r i o d  is d i f f i c u l t  to m e e t  u n l e s s  proa'.ranged b y  a b o r r o w e r .  
F a n n i e  M a e  and o t h e r  l e n d e r s  h a v e  r a t h e r  e x t e n s i v e  
b u r e a u c r a c i e s ,  so I w o u l d  find it d i f f i c u l t  to r e s p o n d  in that 
p e r i o d  of time on a r o u t i n e  b a s i s  and w o u l d  d i s c o u r a g e  l e n d e r s  
f r o m  m a k i n g  l o a n s  in the state. Y o u  are p r o b a b l y  a w a r e  that  
the r e c o r d i n g  o f f i c e  has b e e n  as m u c h  as a y e a r  b e h i n d  in 
r e c o r d i n g  r e c o n v e y a n c e s .  H o w  w o u l d  it be i e c i d e d  as to w h o  w a s  
at  f a u l t  in late f i l i n g  of the r e c o n v e y a n c e s ?  If the S t a t e  of 
A l a s k a  f i n d s  it i m p o s s i b l e  to r e c o r d  r e c o n v e y a n c e s  in a t i m e l y  
m a n n e r ,  h o w  c a n  y o u  hold l e n d i n g  and s e r v i c i n g  i n s t i t u t i o n s  at 
a m u c h  h i g h e r  l e v e l  of c o n d u c t ?  W o u l d  the S t a t e  of A l a s k a  be 
s u b j e c t  to a $5 0 0  fi n e  for not r e c o r d i n g  t h e  r e c o n v e y a n c e  
w i t h i n  the 1 5 - d a y  p e r i o d ?  T h i s  c o u l d  p o s s i b l y  a m o u n t  to 
s e v e r a l  m i l l i o n  d o l l a r s  in p e n a l t i e s  to the S t a t e  if it h e l d  
i c s e l f  a c c o u n t a b l e .  We h a v e  n o t  r e c e i v e d  m a n y  c o n s u m e r  
c o m p l a i n t s ,  so this m u s t  not c a u s e  m a n y  p r o b l e m s ,  b u t  the fine 
is u n r e a s o n a b l e .  P e r h a p s  $ 5 0 0  m a x i m u m  w i t h  p r o o f  of d a m a g e s  
w o u l d  be r e a s o n a b l e  in c a s e s  w h e r e  a p r i o r  w r i t t e n  r e q u e s t  is 
r e c e i v e d  by the s e r v i c i n g  a g e n c y .
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In r e g a r d  to S e c t i o n  34. 21. 180,. w e  are s o m e w h a t  c o n c e r n e d  as to 
the l a n g u a g e  w h i c h  a l l o w s  l e n d e r s  w i t h  i n f e r i o r  p r i o r i t i e s  to 
be  a b l e  to c u r e  the fault. If, in fact, th i s  s e c t i o n  m e a n s  
that they m a y  cure the d e f a u l t  o n l y  by p a y i n g  o f f  the e n t i r e  
b a l a n c e ,  then it w o u l d  n o t  c a u s e  a n y  c o n c e r n ,  b u t  the s e c t i o n  
c o n f u s e s  us. Does this m e a n  th a t  the i n f e r i o r  i n s t i t u t i o n  can 
c o n t i n u e  to m a k e  m o n t h l y  p a y m e n t s  i n d e f i n i t e l y ?  If so, this 
l a n g u a g e  l e ads to a d i l u t i o n  of the " D u e - o n - S a l e "  c l a u s e ,  w n i c h  
v i o l a t e s  f e d e r a l  p o l i c y  u n d e r  the G a r n - S t .  G e r m a i n  Act. T h i s  
i s sue a l s o  r e l a t e s  b a c k  to S e c t i o n  3 4 . 2 1 . 0 5 0 ,  w h i c h  s t a t e s  that 
a b o r r o w e r  can c o n v e y  p r o p e r t y  r e g a r d l e s s  of the p r o v i s i o n s  of 
the s e c u r i t y  interest. E v e n  t h o u g h  this l a n g u a g e  do e s  n o t  
p r e c l u d e  us f r o m  f o r e c l o s i n g  u n d e r  the D u e - o n - S a l e  c l a u s e  of a 
m o r t g a g e ,  the l a n g u a g e  is c o n f u s i n g  and c o u l d  lead to 
u n n e c e s s a r y  legal a c t i o n .  A l s o ,  we h a v e  in o u r  p o s s e s s i o n  the 
c o m m e n t a r y  B o o k l e t  #7 w h i c h  d o e s  not c l a r i f y  the m a t t e r  in our 
m i n d s .

B a s i c a l l y ,  the i ssue of " p o s t i n g  of p r o p e r t y "  as s t a t e d  in my 
l e t t e r  of a y e a r  a g o  is s t i l l  w o r r i s o m e .  W e  do not see th a t  
a n y  of o u r  p r e v i o u s  c o n c e r n s  h a v e  b e e n  a d d r e s s e d .

I h o p e  this is g o i n g  to be of a s s i s t a n c e  to you.

S i n c e r e l y  yours,

a cm

cc: H a y d e n  K a d e n
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Vies C o y n e r
3111 D o u g l a s  H i g h w a y
J u n e a u ,  A K  99bl)l

D e a r  Wes:

In r e g a r d  to last y e a r ' s  H o u s e , B i l l  ^341 p e r t a i n i n g  to 
s e c u r i t y  i n t e r e s t s  in r e a l  p r o p e r t y ,  we c o n t i n u e  to ha v e  
p r o b l e m s  w i t h  the d r a f t  l e g i s l a t i o n .

f r o m  an h i s t o r i c a l  p o i n t  of view, A l a s k a  l e n d e r s  are g e n e r a l l y  
not h o l d e r s  of l o n g - t e r m  n o t e s  of D e e d s  of T r u s t  on real  
p r o p e r t y .  We t e n d  to be s e r v i c e r s  of t h ese real e s t a t e  
o b l i g a t i o n s  or, as d e f i n e d  in the bill, "a s e c u r e d  p a r t y ' s  
acjent". In this r e g a r d ,  we h a v e  p r o v i d e d  a ->ervice not a l w a y s  
f o u n d  in o t h e r  s t a t e s .  E a r l y  on in o u r  b a n k i n g  h i s t o r y ,  we 
r e a l i z e d  that we w e r e  not c a p a b l e  of i n t e r n a l l y  g e n e r a t i n g  the 
c a p i t a l  n e e d s  of the s t a t e  of A l a s k a  and c o n s e q u e n t l y  b e c a m e  
e x t r e m e l y  a g g r e s s i v e  in s e e k i n g  f u n d s  for m o r t g a g e s  from 
c a p i t a l  s o u r c e s  o u t s i d e  the state. T h e r e f o r e ,  we s e r v i c e  loans 
for p e n s i o n  funds, i n s u r a n c e  c o m p a n i e s ,  o t h e r  f i n a n c i a l  
i n s t i t u t i o n s ,  a n d  g o v e r n m e n t a l  a g e n c i e s .

In a d d i t i o n  to this s e r v i c i n g  a r r a n g e m e n t  of e x t e r n a l  c a p i t a l ,  
m o s t  b a n k s  in the s t a t e  p r o v i d e  a s e r v i c e  for the public, 
g e n e r a l l y  d e s c r i b e d  as an e s c r o w  f u n c t i o n  or a c o n t r a c t  
c o l l e c t i o n  f u n c t i o n  d e p e n d i n g  on w h i c h  ba n k  you d e a l  with. In 
t h e s e  i n s t i t u t i o n s ,  b a n k s  s e r v e  as a p a y i n g  and r e c e i v i n g  a g e n t  
f c r  the c o n s u m e r s  w h o  e n t r u s t  the r e c o r d k e e p i n g  to the 
f i n a n c i a l  i n s t i t u t i o n .  T h i s  s e r v i c e  is p r o v i d e d  in the s t a t e 
f c r  fees r a n g i n g  f r o m  S 3 0  to $75 p e r  y e a r  w h i c h  is e x t r e m e l y  
b e n e f i c i a l  to the c o n s u m e r .  T h i s  s e r v i c e  is not g e n e r a l l y  
p r o v i d e d  by b a n k s  in the L o w e r  4b d u e  to l i a b i l i t i e s  to the 
i n s t i t u t i o n  c r e a t e d  by v a r i o u s  g o v e r n m e n t a l  r e g u l a t i o n s .  
T h e r e f o r e ,  the c o n s u m e r  is on his o w n  to m a i n t a i n  this 
r e c o r d k e e p i n g  s e r v i c e ,  w h i c h  I b e l i e v e  p r o b a b l y  c r e a t e s  m o r e  . 
d i s p u t e s  a n d  law s u i t s  t h a n  the s y s t e m  that has d e v e l o p e d  
w i t h i n  A l a s k a .

U n d e r  e i t h e r  of t h e s e  s c e n a r i o s ,  a c t i n g  as a collet*" ’ n>j 
f o r  a c o n s u m e r  o r  for a n o t h e r  f i n a n c i a l  i n s t i t u t i o n ,  c e r t a i n  
p e n a l t i e s  e s t a b l i s h e d  in this bill are p r o h i b i t i v e  ana w o u l d  
c a u s e  l e n d e r s  t h r o u g h o u t  the s t a t e  to r e - t h i n k  the s e r v i c e s  
that they are p r o v i d i n g  the c o n s u m e r  at a r e a s o n a b l e  cost 
*• ’ey. And, in c a s e s  of c o n t r a c t  c o l l e c t i o n s ,  the cost to the 

■ ; -.ir"ev w o u l d  s u b s t a n t i a l l y  i n c r e a s e  in t h o s e  i n s t i t u t i o n s  
d e d  to cent imse* to p r o v i d e  the s e r v i c e .
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,Je do not ha v e  any p r o b l e m  v;ith the c o n c e p t  that a l e n d e r  
s h o u l d  p r o v i d e  a s t a t e m e n t  of a c c o u n t  to a l e g a l l y  a u t h o r i z e d  
pa r t y .  We p r o v i d e  s t a t e m e n t s  in m o s t  cases at no cost at all 
to  the c o n s u m e r .  T h e s e  s t a t e m e n t s ,  h o w e v e r ,  d o  not g e n e r a l l y  
p r o v i d e  for the s t a t u s  of e s c r o w  f u nds b e i n g  he l d  by a s e c u r e d  
p a r t y .  H o w e v e r ,  I b e l i e v e  u n d e r  s e c t i o n  3 4 . 2 1 . U 4 U (a ) th a t  the 
e s c r o w  i n f o r m a t i o n  s h o u l d  be s p e c i f i c a l l y  r e q u e s t e d  for by the 
c o n s u m e r  in a d d i t i o n  to a r e q u e s t  for a s t a t e m e n t  of p r i n c i p a l  
a n d  i n t e r e s t  due.

T h e  l a n g u a g e  s t a t e s  that the Dank or c o l l e c t i o n  a g e n t  is liable 
for all d a m a g e s  c a u s e d  to that p e r s o n  b e c a u s e  of f a i l u r e  to 
c o m p l y ,  and S2 5 0  w i t h o u t  p r o o f  of a c t u a l  d a m a g e s  is e x c e s s i v e .  
If, in fact, no d a m a g e s  are i n c u r r e d  by the party, w h y  s h o u i a  
any d a m a g e s  be p a i d ?  We s u s p e c t  that if a c o n s u m e r  has be e n 
d a m a g e d  t h e y  w i l l  se e k  r e s t i t u t i o n  f r o m  the bank in any case. 
U n d e r  S e c t i o n  3 4 . 2 1 . 2 b 0 ,  W a i v e r  of R i g h t s ,  a ba n k  is not able 
t o  limit t h e i r  l i a b i l i t y  and the c o n s e q u e n t i a l  d a m a g e s  they 
n i g h t  be f a c e d  with. As a n a t t e r  of p r a c t i c e ,  the c o n s u m e r  w h o  
s e t s  up a c o l l e c t i o n  in a b a n k  w o u l d  do s o  u n d e r  a l m o s t  any 
c i r c u m s t a n c e s  b e c a u s e  of the b a n k ' s  a b i l i t y  to p r o v i d e  
s a t i s f a c t o r y  r e c o r d k e e p i n g .  U n d e r  p a r a g r a p h  (c) this 
l e g i s l a t i o n  p r o h i b i t s  us f r o m  c h a r g i n g  a fee for an a d d i t i o n a l  
s t a t e m e n t  e v e r y  six m o n t h s ,  a n d  we feel that if the g o v e r n m e n t  
w i s h e s  to l e g i s l a t e  on th i s  m a t t e r  we s h o u l d  be a l l o w e d  to set 
up our own s c h e d u l e  of c h a r g e s .  T h e  $20 fee for e a c h  
a d d i t i o n a l  s t a t o n e n t  f u r n i s h e d  m a y  not be an a d e q u a t e  fee 10 
y e a r s  f r o m  today; h o w e v e r ,  the c u r r e n t  d e m a n d  fcr o u r  C o n t r a c t  
C o l l e c t i o n  D e p a r t m e n t  by o u r  c o n s u m i n g  p u b l i c  leads us to 
b e l i e v e  that o u r  s e r v i c e  c h a r g e s  are at least e c o n o m i c a l l y  
c o m p e t i t i v e  w i t h i n  the c o m m u n i t y .

P a r a g r a p h  (c) s t a t e s  that if a n i s t a k e  is m a d e  on the s t a t e m e n t  
the c o l l e c t i o n  a g e n t  c a n  be h e l d  l i a b l e  and may not r e q u e s t  
a d d i t i o n s  funds. It w o u l d  s e e m  o b v i o u s  that if a c l e r k  
m i s t a k e n l y  s e n d s  out a s t a t e m e n t  s h o w i n g  a z e r o  b a l a n c e  on a 
m i l l i o n  d o l l a r  lo a n  the ba n k  w o u l d  not be a b l e  u p o n  p a y o f f  to 
c o l l e c t  the m i l l i o n  d o l l a r s .  H o w e v e r ,  on the p r o p o s e d  
l e g i s l a t i o n  we w o u l d  h a v e  to a c c e p t  a p a y o f f  of z e r o  d o l l a r s  
a n a  r e l e a s e  the s e c u r i t y  i n t e r e s t .  M i s t a k e s  are o f t e n  m a d e  
d e s p i t e  o u r  a t t e m p t s  to be e x t r e m e l y  c a r e f u l  in r e c o r d k e e p i n g ,  
a n d  I w o u l d  s u s p e c t  that we s h o u l d  be a l l o w e d  to c o r r e c t  
r e a s o n a b l e  e r r o r s .  As a n a t t e r  of p r a c t i c e  in t h e  c o m m u n i t y ,  
s e l l i n g  a g e n t s  seek p a y o f f  b a l a n c e s  p r e l i m i n a r i l y  a n c  at later 
d a t e s  seek f i n a l  p a y o r f  f i g u r e s  on c losing.

E B
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U n o e r  S e c t i o n  3 4 .  2 1 . U 7 ( J ( c ) ( 1 )  w e  w o u l d  b e  f i n e d  S5u() f o r  n o t  

p r o v i d i n g  a r e c o n v e y a n c e  o n  p r o p e r t y  w i t h i n  15 d a y s  a n d  n o  

p r o o f  o f  d a m a g e s  i s  r e q u i r e d .  It c o u l d  b e  t h a t  it w o u l d  t a k e  

t h e  C o n t r a c t  C o l l e c t i o n  p e r s o n n e l  1 5  d a y s  t o  r e s e a r c h  a n d  

d e t e r m i n e  i f  a r e c o n v e y a n c e  i s  a c t u a l l y  w a r r a n t e d .  C e r t a i n  

o u t - o f - s t a t e  l e n d e r s  s i g n  t h e i r  o w n  r e c o n v e y a n c e s  w h i c h  t a k e s  

m o r e  t i m e .  S u c h  a p e n a l t y  s e e m s  e x c e s s i v e  w h e n  n o  h a r m  h a s  

b e e n  d o n e .

We c o n t i n u e  to be c o n c e r n e d  a b o u t  the p o s t i n g  r e q u i r e m e n t  as 
c e f i n e d  in S e c t i o n  3 4 . 2 1 . 1 3 0 ( 8 ) .  O u r  a t t o r n e y  has r e v i e w e d  this 
a n d  feels this is a ve r y  d i f f i c u l t  r e q u i r e m e n t  bec a u s e :

1. M a n y  f o r e c l o s u r e s  in this s t a t e  o c c u r  in r u r a l  l o c a t i o n s ,  
a n d  the p r o p o s e d  p o s t i n g  r e q u i r e m e n t  c o u l d  u l t i m a t e l y  
d i s c o u r a g e  l e n d e r s  to p r o v i d e  f i n a n c i n g  in r u r a l  o u t p o s t s .

2. The p r o p e r t y  m a y  be raw l a n d  w h e r e  t h ere is no c o n s p i c u o u s
p l a c e  to po s t  a n d  w o u l d  be d i f f i c u l t  to post at best.

3. The l e n d e r  m a y  not h a v e  l e g a l  a c c e s s  to the real p r o p e r t y
and c o u l d  be shot as a t r e s p a s s e r  in a t t e m p t i n g  to post 
the p r o p e r t y .

W e  con see the l o g i c  of p o s t i n g  the p r o p e r t y  as an a d d i t i o n a l  
m e t h o d  of n o t i f i c a t i o n ?  h o w e v e r ,  to m a k e  it a m a n d a t o r y  
r o q u i r m e n t  for p r o v i d i n g  f o r e c l o s u r e  s e r v i c e s  to real p r o p e r t y ,  
w e  b e l i e v e  that t h i s  is an e x c e s s i v e  r e q u i r e m e n t  that w i l l  
c a u s e  a g r e a t  d e a l  of p r o b l e m s  in the industry. T h e  n o t i c e  
c o u l d  be r a p i d l y  torn n e w n  if the f o r e c l o s e d  p a r t y  has not left 
the p r e m i s e s  a n d  w o u l d ,  t h e r e f o r e ,  not s e rve its p u r p o s e  as 
n o t i f i c a t i o n  to o t h e r  i n t e r e s t e d  p a r t i e s .  We t h i n k  the 
l a n g u a g e  in th i s  r e g a r d  s h o u l d  be r e - t h o u g h t  or p o s s i b l y  
e l i m i n a t e d .  O u r  l e g a l  c o u n s e l  a d d i t i o n a l l y  i n f o r m s  us that 
t h e r e  are p r o b a b l y  s o m e  t e c h n i c a l  p r o b l e m s  w i t h  the bill w h e n  
it c o m e s  to l e a s e h o l d  e s t a t e s ,  etc.

In s u m m a r y ,  t h o u g h  we a r e  not o p p o s e d  to the w h o l e  p i ece or 
l e g i s l a t i o n ,  we b e l i e v e  t h a t  the c o n s e q u e n t i a l  .damages c a l l e d  
for and p o s t i n g  n o t i c e s  are e x c e s s i v e  and w i l l  d i s c o u r a g e  the 
g o o d  s e r v i c e s  p r o v i d e o  by b a n k s  to the c o n s u m e r s  at large.
We d o  not feel th a t  the i n t e n t  of p r o v i d i n g  a n o t i c e  to che 
c o n s u m e r  in itself, is a b a d  c o n c e p t ;  how e v e r ,  the S t a t e  . 
R e c o r d i n g  O f f i c e  has not r e t u r n e d  r e c o r d e d  d o c u m e n t s  to us in 
the past year. If the s t a t e  c a n n o t  p e r f o r m  in a r e a s o n a b l e  
time frame, how c a n  you put r.urden on i nr-r i *i *. • — ions
a t t e m p t i n g  to p r o v i d e  g o o o  servj «;o. T h e  enan • •• *. r. rs«> m e t h o d
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of h a n d l i n g  f o r e c l o s u r e s  is not o b j e c t i o n a b l e  in itself, e x c e p t  
that the p o s t i n g  r e q u i r e m e n t  p r o b a b l y  should be e l i m i n a t e d .
We have not f o u n d  the e x i s t i n g  m e t h o d s  of f o r e c l o s i n g  on real 
p r o p e r t y  to be b u r d e n s o m e  to l e n d e r s  or the p u b l i c  ana do not 
q u i t e  u n d e r s t a n d  w h y  l e g i s l a t i o n  is being u n d e r t a k e n  to c h a n g e  
a law which s e e m s  to w o r k  r e a s o n a b l y  well. We a r e  a s k i n g  o u r  
l e g a l  coun s e l  to c o n t i n u e  to->research the natter,' so  if you 
h a v e  any a d d i t i o n a l  q u e s t i o n s  in this regard, p l e a s e  g i v e  me a 
c a l l  at 2b5-2 9 9 1 .

si n e e r e l y ,

J, K. Si e b o r t s  
S e n i o r  Vice P r e s i d e n t
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