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O r i g i n a l  sponsor: C l o c k s i n

1 IN THE H O U S E  BY T H E  J U D I C I A R Y  COMMITTEE

2 CS F O R  H O U S E  B I L L  #). 232 (Judiciary)

3 IN THE L E G I S L A T U R E  O F  T H E  STATE O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E SSION

5 A  BILL

6 For an A c t  entitled: " A n  A c t  r e l a t i n g  to real e s t a t e  claims b a s e d  on
Ft

7 i n n o c e n t  m i s r e p r e s e n t a t i o n ;  a n d  claims a g ain st the

8 • r e a l  e s t a t e  surety fund."

9 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S TATE O F  ALASKA:

10 * S e c t i o n  'j. A S  08.88 is a m e n d e d  b y  a d d i n g  a n e w  section  to read:

11 Sec. 08.88.395. I N N O C E N T  M I S R E P R E S E N T A T I O N .  A  p e r s o n  licensed

12 un d e r  this c h apter is n o t  l iable to a n o t h e r  p e r s o n  for innocent m i s­

13 re p r e s e n t a t i o n s  of fact.

I 1 4 * Sec. 2. AS 0 8 . 8 8.460(a) is a m e n d e d  to read:

15 (a) A  p e r s o n  s e e k i n g  r e i m b u r s e m e n t  for a loss s u f f e r e d  in a

16 t r ans action as a r e s u l t  of fraud, n e g l i g e n t  or i n t e n t i o n a l  m i s r e p r e­

T'7 sentation, deceit, or the c o n v e r s i o n  of trust funds on the part of a

18 real estate broker, a s s o c i a t e  real e sta te broker, or real estate

19 s a l esman l i c e n s e d  u n d e r  this c h apter shall m a k e  a c l a i m  to the c o m m i s­

20 sion for r e i m b u r s e m e n t  on a f o r m  f u r n i s h e d  b y  the commission. The

21 fo r m  shall b e  e x e c u t e d  u n d e r  p e n a l t y  of perjury, and information

I 22 r e q u i r e d  to b e  s u p p l i e d  shall include  the following:

23 (1) the n a m e  a n d  a d dre ss of the real e state broker, a s s o c i­

24 ate real e s t a t e  broker, or r e a l  e s t a t e  salesman;

25 (2) the a m o u n t  of the a l l e g e d  loss; __

26 (3) the d a t e  or p e r i o d  o f  time during w h i c h  the alleged

27 loss occurred;

28 (4) the date u p o n  w h i c h  the a l l e g e d  loss w a s  discovered;

29 (5) the n a m e  a n d  addre ss of the claimant; or

-1- C S H B  2 3 2 (Jud)
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1 (6) the g e n e r a l  s t a t eme nt of facts r e l a t i v e  to the claim-

2 ant.

3 * Sec. 3. AS 08.88. 460(d) is a m e n d e d  to read:

4 (d) A  c l a i m a n t  u n d e r  this s e c t i o n  shall p a y  a f i l i n g  fee of $25

5 [$250] to the c o m m i s s i o n  at the time the claim is filed. The filing

6 f e e  s h a l l  b e  r e f u n d e d  o n l y  if

7 (1) th e  c o m m i s s i o n  m a k e s  a n  a w a r d  to t h e  c l a i m a n t  f r o m  the

8 real estate s u rety fund; or

9 (2) [THE C L A I M  IS D I S M I S S E D  U N D E R  (c) O F  T H I S  SECTION; OR

10 (3)] the c l a i m  is w i t h d r a w n  b y  the c l a i m a n t  b e f o r e  the

commission h o l d s  a h e a r i n g  on the claim.

12 * Sec. 4. AS 08.88.465(d) is a m ende d to read:

13 (d) The c l a i m a n t  bears the b u r d e n  of proof of e s t a b l i s h i n g  that

1 4 the claimant s u f f e r e d  losses in a transa ction as a r e s u l t  of fraud,

15 n e g l igent or i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  deceit, or the conversion 

of trust funds on the part of a real estate broker, a s s o ci ate real

1 7 estate broker, or real e state sa lesman and the e x tent of those losses,

18 All facts shall be e s t a b l i s h e d  by a p r e p o n d e r a n c e  o f  the evidence.

19 * Sec. 5. AS 0 8.88.474 is a m e n d e d  to read:

20 Sec. 08.88.474. P A Y M E N T  OF [SMALL CLAIMS] JUDGMENT. If a

21 [CLAIM O R I G I N A L L Y  F I L E D  W I T H  THE C O M M I S S I O N  IS D I S M I S S E D  A N D  IS HEARD

22 AS A SMALL C L AIMS A C T I O N  U N D E R  AS 08.88.460(c) A N D  THE] claimant 

prevails in a court [THE S M A L L  CLAIMS] a ction a g a i n s t  a [THE] real 

estate broker, a s s o c i a t e  r e a l  e s t a t e  broker, or salesman, and the 

action  was b a s e d  on c o n duct s u b s t a n t i a l l y  similar to that set out in 

AS. 0 8 . 8 8 . 4 6 0 (a) , the c o m m i s s i o n  shall m a k e  an a w a r d  f r o m  the fund of

27 any o u t s t a n d i n g  p o r t i o n  of the [SMALL CLAIMS] j u d g m e n t . The c o m m i s­

sion shall m a k e  the a w a r d  after [ON] receipt of a copy of the final 

judgmen t and an a f f i d a v i t  f r o m  the claim a n t  stat ing that m o r e  than 30

23

24

25

26

28

29
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days h a v e  e l a p s e d  since the j u d g m e n t  b e c a m e  final and that the broker, 

associate broker, or s a l esma n has not satisf ied the j u d gment  during 

that time. A f t e r  p a y m e n t  of a [SMALL CLAIMS] j u d g m e n t  the commission 

is subrog a t e d  to the c l a i m a n t ' s  rights in the j u d g m e n t  under AS 08.- 

88.490.

* Sec. 6. S e c t i o n  1 of this A c t  applies to causes of a ctio n arising on

or after the e f f e c t i v e  date of this Act.

• * Sec. 7. Secti o n s  2 - 5 of this A c t  do n ot a p p l y  to a claim that a 

real estate broker, a s s o c i a t e  real estate broker, or re al estate salesman 

has e l e cted to r e m o v e  to small claims court u n d e r  A S  08.88.460(c) before 

the effective date of this Act.

* Sec. 8. The c o m m i s s i o n  shall r e f u n d  $225 of the filing fee paid under

AS 08.88.460(d) to a c l a i m a n t  w h o s e  case is p e n d i n g  on the effective date

of this Act.

* Sec. 9. AS 08.88 .460(c) and 08.88.465(f) are repealed.
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T h e  two m a i n  e f f e c t s  of  this b i l l  are:

1. To  - e l i m i n a t e  the f i l i n g  fee as a d e t e r r a n t  to the f i l i n g  of  a 

s u r e t y  c l a i m  r e g a r d l e s s  o f  the' m e r i t s  o f  the c l a i m .

2. T o  b r o a d e n  the g r o u n d s  f o r  p a y m e n t  o f  a s u r e t y  c l a i m  to i n c l u d e  

losses- d u e  to; i n n o c e n t  a n d  n e g l i g e n t  a c t s  b y  a  l i c e n s e e ►  ...
| J r'V pr.

P r i o r - t o T.the M a y  198 4  L o k e n - J o h n s o a - v  . A E E C  d e c i s i o n ,  t h e r e  w a s  no. f i l i n g  

f e e  a n d  -claims f o r  i n n o c e n t  a n d  n e g l i g e n t  m i s r e p r e s e n t a t i o n  w e r e * " b e i n g  

p a i d .  P r i o r  to  O c t o b e r  1 9 84, t h e r e  w a s  no f i l i n g  f ee a n d  the c o m m i s s i o n  

w a s  r e c e i v i n g  a b o u t  2 00 c l a i m s  p e r  y e a r  a n d  that n u m b e r  w a s  p r o b a b l y  o n  

t he in c r e a s e .  O f  the c l a i m s  r e c e i v e d ,  -about 3 0 2  w e r e  b e i n g  a w a r d e d ,  7 0 %  

w e r e  b e i n g  d e n i e d .

S i n c e  O c t o b e r  2, 1984, the  ̂ c o m m i s s i o n  F a s  r e c e i v e d  s i x  c l a i m s ,  o n e  o f  

w h i c h  wa s  s u b m i t t e d  w i t h  a n  N S F  c h e c k  -for t h e  f i l i n g  fee. N o n e  o f  t h e s e  

h a s  b e e n  h e a r d  y et, d u e  to the b a c k l o g  c r e a t e d  w h e n  2 0 0  c l a i m s  p e r  y e a r  

w e r e  b e i n g  file d ,  t h e r e f o r e  t h e r e  is n o  d a t a  o n  t h e  p e r c e n t a g e  paid,

h o w e v e r ,  it is e x p e c t e d  to b e  v e r y  h i g h .

T h e  d e c r e a s e  in  t he f i l i n g  fee w o u l d  p r o b a b l y  r e s u l t  in  1 5 0 - 2 0 0  o r  m o r e  

a d d i t i o n a l  c l a i m s  p e r  y e a r  b e i n g  f i l e d .  It  w o u l d  be b e t t e r  to e v a l u a t e  

f i l i n g  fees for p u b l i c  i n j u r y  c l a i m s  i n  g e n e r a l  a nd m a k e  t h e m  a l l  the

s a m e  r a t h e r  t h a n  the c u r r e n t  s y s t e m  w i t h  n o  u n i f o r m i t y  or  c o n c e p t u a l

b a s i s  f or fees.

T h e  c h a n g e  in g r o u n d s  fo r  p a y m e n t  w o u l d  r e s u l t  in an a d d i t i o n a l  2 0 - 5 0 %  o f  

t h e s e  b e i n g  e l i g i b l e  f o r  p a y m e n t .  T h i s  w o u l d  add u p  to b e t w e e n  40 a n d  

100 c o n s u m e r s  p e r  y e a r  r e c o v e r i n g  a n  e s t i m a t e d  a v e r a g e  o f  $ 2 , 5 0 0  - 3 , 0 0 0  

f o r  i n n o c e n t / n e g l i g e n t  m i s r e p r e s e n t a t i o n s .  M o s t  of  t h e s e  c o u l d  p r o b a b l y  

r e c o v e r ,  e v e n  n ow, t h r o u g h  a  s m a l l  c l a i m s  a c t i o n .  T h e  c o m m i s s i o n  w o u l d  

h a v e  to h o l d  t h r e e  a d d i t i o n a l  h e a r i n g s  for e v e r y  a d d i t i o n a l  c l a i m  p a i d  

f o r  i n n o c e n t / m i s r e p r e s e n t a t i o n .

T h e  c o m m i s s i o n  w o u l d  r e q u i r e  a d d i t i o n a l  c l e r i c a l  s t a f f  ( t w o  f u l l - t i m e  

p o s i t i o n s )  as w e l l  as the p o t e n t i a l  o f  a n  a d d i t i o n a l  f ull t i m e  h e a r i n g  

e x a m i n e r  to c a r r y  o u t  t he a t ’ve.
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T h e  h i g h  r a c e  o f  d i s m i s s e d  c l a i m s  in che p a s c  seems, in pare, f r o m  che 

p u b l i c  n o t  e v a l u a t i n g  its c a s e s  b e f o r e  f i l i n g  them. W h y  e x p e n d  the

e f f o r t  w h e n  the S t a t e  w i l l  d o  it?

T h e  i n t e r a c t i o n  b e t w e e n  g r o u n d s  for p a y m e n t  of a c l a i m  a n d  the fee for 

f i l i n g  a fee h a s  g e n e r a t e d  s o m e  c o n f u s i o n .

T h e  a m o u n t  o f  the fee h e l p s  d e t e r m i n e  the d e g r e e  o f  s c r u t i n y  a c l a i m a n t  

w i l l  e n g a g e  £-» p r i o r  to f i l i n g  a c l a i m .  T h i s  t r a n s l a t e s  i n t o  the r a t i o  

o f  c l a i m s  -i d  to c l a i m s  d e n i e d .  T h e  i d e a l  fee s h o u l d  d i s c o u r a g e  a ll 

i n v a l i d  c l a i m s  b u t  n o  v a l i d  c l a i m s .

I f  t he w i l l i n g n e s s  a n d  a b i l i t y  o f  the c o n s u m e r  to f i l e  a c l a i m  is Co be 

v i r t u a l l y  u n c h e c k e d  b y  t h e  f e e  t h e r e  s h o u l d  be o n e  or  m o r e  a d d i t i o n a l  

c h e c k s  a n d  b a l a n c e s  i n c o r p o r a t e d  i n t o  the p r o c e s s .

1. If  the fee is r e d u c e d  to $ 2 5 . 0 0 ,  t h e r e  s h o u l d  b e  p r o v i s i o n  for 

i n i t i a l  a d m i n i s t r a t i v e  r e v i e w  a n d  d i s m i s s a l  o f  c l a i m s  w i t h  no 

d i s c e r n a b i e  m e r i t .  C u r r e n t l y ,  a ll c l a i m s  m u s t  be  g r a n t e d  a 

h e a r i n g .  W i t h o u t  the r e v i e w  it c o u l d  a d d  t h o u s a n d s  of d o l l a r s  

o f  c o s t  w i t h  l i t t l e  o r  n o  a d d e d  p u b l i c  b e n e f i t .

2. T h e r e  s h o u l d  b e  a p r o v i s i o n  f or the c l a i m a n t  to be  c h a r g e d  b a c k  

the c o s t  o f  a h e a r i n g  w h i c h  the c l a i m  is f o u n d  to b e  

f r a u d u l e n t l y  f i led.

I f  i n n o c e n t  or  n e g l i g e n t  m i s r e p r e s e n t a t i o n s  a r e  i n c l u d e d  as g r o u n d s  for 

p a y m e n t  o f  a c l a i m  the p r o v i s i o n  o f  a u t o m a t i c  s u s p e n s i o n  o f  a l i c e n s e  

w i t h o u t  f u r t h e r  h e a r i n g  s h o u l d  be  m o d i f i e d ,  a nd n o t  a p p l i c a b l e  in  c a s e s  

o f  i n n o c e n t  m i s r e p r e s e n t a t i o n .  T h e r e  is g r e a t  c o n c e r n  b y  l i c e n s e e s  that 

t h e i r  l i c e n s e s  m i g h t  b e  j e o p a r d i z e d  by i n n o c e n t  e r r o r s .  T h i s  is 

d e f i n i t e l y  a n  a r e a  tha t  n e e d s  to be  s a f e g u a r d e d  a g a i n s t .



• •

A s  Che S u p r e m e  C o u r t  p o i n t e d  o u t  in its d e c i s i o n ,  the i m p a c t  of  B e v i n s  v. 

B a l l a r d  o n  the s u r e t y  fund if  it is to p ay o n  i n n o c e n t  m i s r e p r e s e n t a t i o n s  

c o u l d  be  e n o r m o u s .  T h e  n a t u r e  o f  A l a s k a  s o i l s ,  c l i m a t e  a nd b u i l d i n g

c o n d i t i o n s  m a k e s  it v e r y  d i f f i c u l t  to k n o w  an d  p r e d i c t  e v e r y t h i n g  that

c a n  h a p p e n  to a p r o p e r t y .  F o r  this r e a s o n ,  i n n o c e n t  m i s r e p r e s e n t a t i o n s  

m a y  o c c u r  a t  a h i g h e r  r a t e  t h a n  in  o t h e r  p a r t s  of t he c o u n t r y .

T h i s  b i l l  g i v e s  the l i c e n s e e  g r e a t  e x p o s u r e  f or d a m a g e s  r e s u l t i n g  f r o m  

a c t s  b y  o t h e r s ,  a c t s  o f  w h i c h  t he l i c e n s e e  h a s  n o  k n o w l e d g e  a n d  o v e r  

w h i c h ,  no  c o n t r o l .  T h is, i n  e f f e c t ,  m a k e s  the l i c e n s e e  the p r e f e r r e d

" t a r g e t "  w h e n  a c o n t r a c t o r  o r  o t h e r  s e l l e r  i3 at  f a ult. T h e  s u r e t y  f und 

p r o v i d e s  p r o t e c t i o n  w h e n  a s e l l e r  is g o n e  a n d  th e  fun d  is the o n l y  p l a c e  

to turn. T h e  i n e x p e n s i v e  a c c e s s  to the fund, h o w e v e r ,  a l s o  m a k e s  it the 

p r e f e r r e d  a c t i o n  to t a k e  e v e n  w h e n  the " g u i l t y "  p a r t y  is a v a i l a b l e  a n d  

n o t  a l i c e n s e e .  M a k i n g  it e a s i e r  to " go a f t e r "  a l i c e n s e e  for a n  

i n n o c e n t  a c t  t h a n  it is to go  a f t e r ,  say, a c o n t r a c t o r  w h o  k n o w i n g l y

c r e a t e d  the p r o b l e m  is m a n i f e s t l y  u n f a i r  to the l i c e n s e e s .
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ALASKA ASSOCIATION OF REALTORS-

3301 D ena li S tre e t, Su ite  2 0 0  • A ncho rag e , A la sk a  99503  
T e lephon e  907 -276 -0655

R E A L T O R ®

April 9, 1985

H o n o r a bl e M. Mike Mill er 

C ha i r ma n House Ju d i c i ar y Comm itt ee 

A l a s k a  State Le gis lat ure  

Pouch V (MS 3100)

Juneau, Al a s k a 99811

Dear Re pr es e n t a ti ve  Miller,

The Al ask a A s s oc i a t i o n of REALTOR S test ifi ed befo re the House Labor and

C o m m e r c e Com mit tee  in op pos it io n  to H.B. 232.

Our position has not change d and we are not in f avo r of this Bill. This  Bill

w o u l d  r e ver se com pr om i s e  leg isl ati on w hich was passed last year. Last y e ar ' s  

l eg isl ati on only became ef fe ct i v e  October, 1984. This Bill w o u l d  also r e v ers e a 

May, 1984 Supreme C ourt de cis ion  regar din g innocent m i sr ep re s e n ta ti on .  We do not 

feel that s u ffi cie nt time has passed to ev al u a t e  the effe ct of those decisions.

As an Ass ociation, we feel st rongly that the public is served by strict 

ap p l i ca ti o n  of the A l as ka  Statutes r egarding li censure and e xa m i n a t i o n  e nfo rcement. 

We also believe that those li censees who  are harming the public s h o u l d  be strictly, 

se ver el y and pr omp tl y dealt with.

On the m at t e r  of the $250 Sure ty Fund filing fee, we have felt and still feel 

th at  this fi gur e is perhaps too large.

As a part of an ongoing process, the industry, the Real Estate C om mi s s i o n and 

the Admi nis tra tio n, are mak ing  l egislative and r eg ul a t o r y c h ang es which will be 

pr op o s e d  this summer. Part of the sugge ste d le gis lation will include the lowering 

of the $250 Sur ety  Fund filing fee.

This p roposed l eg isl ati on will be before y o u  in 1986 for c o n s i d er a t i o n and 

refinement. For this reason, we feel passage of H.B. 232 is premature.

Sincerely,

1985 President

BLC/d d

REA LTO R ’ Is a registered mark which identities a professional in 
real estate who subscribes to a strict Code ol Ethics as a member ol 
the NATIONAL ASSOCIATION OF REA LTO RS’



M E M O R A N D U M

TO: All Members, House L a b o r  and C o m m e r c e  Co m m i t t e e

FROM: R o g e r  Poppe, C o m mi t t e e  Staff

DATE: M a r c h  14, 1985

SUbJECT: O v erview, H B  232

On M a r c h  14 at 1:15 pm  the H ouse L a b o r  and C o m me r c e  C o m m i t t e e  met 

in R oo m  102 of the C a p i t o l  B u i l di n g  on HB 232 by Clocksin: R e l a t i n g  to

the Real Est a t e  Sur e t y  Fund:

Last session, there w e r e  b ills in the H o u s e  and the Senate d e a li n g  

w i t h  this issue: HB 705 and SB 537, w h i c h  w e r e  i n t r o du c e d  in the

se p a r a t e  h o u s e s  by the r e s p ec t i v e  L a b o r  and C o m m e r c e  Committees. HB 705 

w i t h  n u me r o u s  amendments, be c a m e  law as C h a p t e r  150 SL A  1984 (see y our

The H B  232 b e f o r e  the C o m m i t t e e  is an atte m p t to m a k e  some f u r th e r  

a d j u s t m e n t s  in that le g i s la t i o n  from last year, and s p o n s o r  C l o cksin 

has bot h  a sect i o n a l  analysis and a s u c c i n c t  o v e r v i e w  that cover the 

i ssues s u c c i n c t l y  (see file —  Me m o  f rom C l o c k s i n  to N a v a r r e  M a r c h  4,

A lso included in y our file is some of the w r i t t e n  tes t im o n y  from 

last y e a r  on H B  705 in either H ouse L a b o r  and C o m m e r c e  Com m i t te e  

He a r i n g s  or else the related Rea l  Es t a te  C o m m i s s i o n  Hearings; m a n y  of 

the poi n t s  covered in this bill are ra i s e d  as issues and concerns by 

v a r i o u s  part i e s  in t e s t i m on y  last year.

Ja m e s  McGowan, head of the Real E s t a t e  Commis s i o n,  w i l l  be 

t e s t i f y i n g  on this bill from the A n c h o r a g e  LIO. A d d i t i o n a ll y ,  several 

r e p r e s e n t a t i v e s  of the real estate i nd u s t r y  in A n c h o r a g e  and Juneau 

are e x p e c t e d  to test i f y  in o p po s i t i o n  to the legislation. The C o m m it t e e  

m a y  also w i s h  to r efer to some c o m ments by W, R i c h a r d  F o s s e y  to real 

es t at e  clients, in w h i c h  he po i n t s out s e v e r a l  w a y s  in w h i c h  last y e a r’s 

l e g i s l a t i o n  is not a d v a n ta g e o u s  to the r eal es t a t e  industry.

file).

85).



M E M O R A N D U M

TO: R e p r e s e n t a t i v e  M ik e  N a v a r r e  D ATE: M a r c h  4, 1985

F R OM: R e p r e s e n t a t i v e  D o n  C l o c k s i n  S U B J E C T :  HB 2 3 2  - R e a l

E s t a t e  S u r e t y  F u n d

T h i s  m e m o  is to r e q u e s t  a c t i o n  on  H B  2 3 2  r e l a t i n g  to t he R e a l  E s t a t e  

S u r e t y  Fund.

T h e  F u n d  is e s t a b l i s h e d  in  AS  0 8 . 8 8 . 4 5 0  -  .500 to p r o v i d e  a  s o u r c e  of 

f u n d s  to r e i m b u r s e  c o n s u m e r s  w h o  h a v e  b e e n  " t a k e n "  b y  r e a l  e s t a t e  

l i c e n s e e s .  P r i o r  to 1984, t h e  F u n d  c o n s i s t e d  o f  f e e s  p a i d  b y  r e a l  

e s t a t e  l i c e n s e e s .

L a s t  y e a r  t h e  L e g i s l a t u r e ,  o v e r  m y  o b j e c t i o n ,  1) i m p o s e d  a $ 2 5 0  f e e  

b e f o r e  c o n s u m e r s  c o u l d  f i l e  a c o m p l a i n t ;  a n d  2) a l l o w e d  a  r e a l  e s t a t e  

l i c e n s e e s  to f o r c e  t h e  c o n s u m e r  to f i l e  a l a w s u i t  r a t h e r  thar. an 

a d m i n i s t r a t i v e  p r o c e e d i n g ;  a n d  3) e q u a l i z e d  l i c e n s e e  fees. C h a p t e r  150, 

S L A  1984 ( c o p y  a t t a c h e d ) .

T h e  r e s u l t  h a s  b e e n  a l a r g e r  t h a n  n e c e s s a r y  f u n d ,  t h e  r e d u c t i o n  of f e e s  

of r e a l  e s t a t e  b r o k e r s ,  a n d  th e  d i s c o u r a g e m e n t  of  c o n s u m e r  c o m p l a i n t s .

As  of  l a s t  m o n t h ,  o n l y  f o u r  c o m p l a i n t s  h a d  b e e n  f i l e d  s i n c e  O c t o b e r ,  

1984, w h e n  t h e  n e w  l a w  w e n t  i n t o  e f f e c t !  B r o k e r  f e e s  d r o p p e d  f r o m  $ 1 2 5  

to $ 8 0  a n d  t h e  F u n d  c o n t a i n e d  o v e r  $ 6 3 0 , 0 0 0  - $ 1 3 0 , 0 0 0  o v e r  the 

s t a t u t o r y  m a x i m u m .

In a d d i t i o n ,  i n  198 4  t he A l a s k a  S u p r e m e  C c u r t  r u l e d  t h a t  a c o n s u m e r  

c o u l d  n o t  r e c o v e r  f r o m  t he R e a l  E s t a t e  S u r e t y  F u n d  f o r  i n n o c e n t  

m i s r e p r e s e n t a t i o n s .  S t a t e  of A l a s k a  v. J o h n s t o n , 6 8 2  P . 2d 3 8 3  ( A l a s k a  

1984). ( c o p y  a t t a c h e d ) .

H o u s e  B i l l  2 3 2  s e e k s  to r e v e r s e  p o r t i o n s  of t h e  l e g i s l a t i o n  f r o m  l a s t  

y e a r  a n d  c o r r e c t  t h e  u n f a i r n e s s  to c o n s u m e r s  c a u s e d  b y  the J o h n s t o n  

d e c i s i o n .

S e c t i o n s  o n e  a n d  t h r e e  of t h e  b i l l  w o u l d  e x p a n d  t h e  l a w  to a l l o w  

r e c o v e r y  f r o m  t h e  f u n d  f o r  i n n o c e n t  a n d  n e g l i g e n t  m i s r e p r e s e n t a t i o n .

S e c t i o n  t w o  of  t h e  b i l l  r e d u c e s  t h e  f i l i n g  fee f r o m  $ 2 5 0  to $25.

S e c t i o n  f o u r  a l l o w s  a c o n s u m e r  w h o  o b t a i n s  a c o u r t  j u d g m e n t  a g a i n s t  a 

r e a l  e s t a t e  l i c e n s e e  to c o l l e c t  t h a t  j u d g m e n t  f r o m  t h e  F u n d .  C u r r e n t  

l a w  o n l y  a l l o w s  t h a t  r e m e d y  f o r  s m a l l  c l a i m s  c o u r t  a c t i o n s  w h i c h  the 

r e a l  e s t a t e  l i c e n s e e  f o r c e d  t h e  c o n s u m e r  to f i le. "\



R e p r e s e n t a t i v e  M i k e  N a v a r r e  

P a g e  Two 

M a r c h  4, 1985

S e c t i o n  five l e a v e s  u n c h a n g e d  those c o u r t  c a s e s  a l r e a d y  r e mo v e d  u n d er  

last y e a r ' s  law.

S e c t i o n  s i x  p r o v i d e s  for a refund of the e x c e s s  f i l i n g  fee in p e n d i n g  

c a s e s .

S e c t i o n  s e v e n  r e p e a l s  the p r o v i s i o n  f o r c i n g  a c o n s u m e r  into c ourt - 

.460(c) - and  a c o n f o r m i n g  s e c t i o n  - .465 ( f ) .

T h a n k  yo u  for y o u r  a t t e n t i o n  to this bill.

D C : b l g

A t t a c h m e n t s :  - C h a p t e r  150, SL A  1984

- S t a t e  v. J o h n s t o n

- M e m o  f r o m  J. Ellis



M E M O R A N D U M

TO: R e p r e s e n t a t i v e  D on  C l o c k s i n DATE: F e b r u a r y  22, 1985

FROM: J. E llis SUBJECT: A n s w e r s  to y o u r

que st i o n s  r e g a r d i n g  the 

Re a l  Es t a t e  Sur e t y  Fund

I s po k e  with J i m  M cG o w a n ,  E x e c u t i Te D i r e c t o r  of the Real Estate 

C o m m i s s i o n  and he a n s w e r e d  the f o l l o w i n g  questions:

1. W h y  was s a l e s m a n  fe ($40) r e p e a l e d  last y ear? It w a s n ’t.

Sale s m e n  p a i d  $40 w h i l e  b r o k e r s  p a i d  $125. T he  C o m m i s s i o n  s a w  no 

a c f  arial b a s i s  for d i f f e r e n t  fees. T h e y  look  at an nu a l  e x p e n s e s

and divi d e d  t h e m  by the n u m b e r  of l i c e n s e s  issued to d e t e r m i n e  and

set a s t a n d a r d  fee of $80 for everyone. Fees w e r e  equa l i z e d .  T h e y  

b e l i e v e  this w i l l  g r e a t l y  re d u c e  a d m i n i s t r a t i v e  overhead.

2. H o w  m a n y  s u r e t y  fund c o m p l a i n t s  h a v e  b e e n  f iled s i n c e  O c t o b e r  1, 

1984? Four.

3. Is the fund so u n d ?  "Yes, i n c r e d i b l y  sound".

H o w  muc h  is in it? $ 6 3 0 , 0 0 0  as of O c t o b e r  '84, $ 1 30,000 o v e r  the

Caps.

W h a t  is the r e v e n u e  eac h  y e a r ?  A p p r o x i m a t e l y  $240,00, w i t h  

a p p r o x i m a t e l y  1,000 n e w  l i c e n s e e s  per year.

W h a t  claims a r e  p e n d i n g  a g a i n s t  the fund and w h a t  is the b a c k l o g ?

Nov. 1: 2 0 0 - 3 0 0  c ase b a c k l og .  The C o m m i s s i o n  h i r e d  2 h a l f - t i m e

h e a r i n g  o f f i c e r s  to w o r k  on the backlog.

A p p r o x i m a t e l y  1000 c l a i m s  r e m a i n  and are a f f e c t e d  by the S u p r e m e  

C ourt decision.

$10 0 - 150,000 in cla i m s  to be pail.

4. W h a t  is time ta k e n  to p r o c e s s  claims?

- the a v e r a g e  time w i d e l y  varies.

- in the past; 1 to 2 years.

- currently, 6-7 m o n t h s  - as q u i c k l y  as they can get pe o p l e

t o g ether and p r o c e s s  the paper.

- their g oa l  is 4 m o n t h s  f r o m  r e c e i pt  to hearing.

JE : b l g



C h a p t er  150

A N  A C T

R e la ti n g to the re al  e s t a t e  s u re t y fund.

* Section 1. A S  0 8 . 8 8 . 07 1 (b )  Is r e p e a l e d  a n d  r e e n ac t ed  to read:

(b) W h e n  an a w a r d  la mad'-, f ro m  the r eal  r o ta te s ur et y fund u n de r 

this c ha pt e r In r e i m b u r s e m e n t  of losses s u ff e re d  by a c l ai m an t as a 

rebult of fraud, m i s r e p r e s e n t a t i o n ,  de ceit, o r  c o n v e r s i o n  of trust 

funds on the pa rt of a l i ce n s e d  b rok er , a s s o c i a t e  broker, o r sulesman, 

the c o m m i s si o n m a y  c o n a i d e r  tne h e a r i n g  o n  the c l a i m  to be a h e a r i n g  

on the s u s p e n s i o n  o f the l ic e ns e  o f  the br ok er,  a s s o c i a t e  broker, or 

salesman, a nd  m ay  s u s p e n d  the l icense of the broker, a ss oc i at e  broker, 

or salesman. A  s u s p e n s i o n  o r d e r e d  u nder this s u bs e ct io n shall be 

lifted If the c o m m i s s i o n  a nd  the br oker, a s s o c ia t e broker, o r  sale sma n 

reach an a g r e e m e n t  w i t h  the c o m m i s s i o n  on terms and c ond it io n s for the 

repayment to the rea l e s t a t e  s u re t y fund of the m o n e y  a w a r d e d  to the 

claimant and the c oa ts  of h e a r i n g  the c l a i m  u n de r AS 08.88.465. The 

suspension shal l b e  r c l m p o s c d  If the br oke r, a ss oc i at e  broker, o r 

salesman v io l a t e s  the terms o f  a r e p a y m e n t  a g r e e me n t e nt e re d  into 

under this s ubs ection.

* Sec. 2. AS 0 8 . 8 8 . 4 5 0  Is a m e n d e d  to rend:

Sec. 08.88 .4 50.  R E A L  E S T A T E  S U R E T Y  FUND. T he  real e s ta t e s urety 

fund is e s t a b l i s h e d  ( TH ERE  IS C R E A T E D  A  S P E C I A L  ACC OU NT)  In the g e n e r­

al fund (KNOWN A S  T H E  R E A L  E S T A T E  S U R E T Y  FUND] to ca rr y  out the p u r­

poses o f  AS 0 8 . 8 8 . 4 5 0  - 0 8. 88 .50 0. T h e  fu nd Is (SHALL BE] c o mp o s e d  of 

payments m a de  b y  l i c e n s e d  real  e s t a t e  b r o k er s  and s a le sm en  un de r

-1- S C S  C S H B  705(L6C) am S



C h a p t e r  I Do

AS 0 8. 8 8 . 4 5 5  and f il in g fees r e t a i n e d  In a c co r d a n c e  w i t h  nS 08.88.U1 

T h e I m id m ay oot e x ce e d S 5 00 . 0 0 0  and a m o u n t -  In the fund  in cxce«* i* 

57VJ,Uln) na y be a p p r o p r i a t e d  fo r real es' ,tc e d u c a t i o n a l  p ur po s n * 

p r o v i d e d  tn A S  0 8 . 8 b . 091.

* Sec, 3. A S  0 8 . 8 8 . 45 5( a ) in a m e n d e d  to read:

(a) A l i c e n s e d  real e s t a t e  b r o k e r ^  |0U| a s s o ci a te  broker, g 

s a l e s m a n  w h e n  o b t a i n i n g  o r r e n e w i n g  a real e s t a t e  license, in lliaW 

o b t a i n i n g  a c o r p o r a t e  s u r e t y  bon d, shall pa y co the cosmlsiloo b 
a d d i t i o n  co the l icense fee, a s ur et y  fu nd (BOND) fee not to eiCMi 

s 125 i, A N D  A L I C E N S E D  S AL E SM A N,  W H E N  O B T A I N I N G  O R R EN E W I N G  A L I C U 3  

IN L I E U  O F  O B T A I N I N G  A C O R P O R A T E  S U k E T Y  BOND, S H A L L  PAY T O THE C O W U  

S I O N  IN A D D I T I O N  T O  T H E  L I C E N S E  FEE. A BOND  F EE N OT T O  EXCEED JU. 

A f t e r  the fu nd re ach es $.150,000 the c o m m i s s i o n  shall by r e g u U M *  

a d | u s t  the s ure ty f un d (BOND) fees so thac, t ak i ng  in to account if!) 

c i p a t e d  e x p e n d i t u r e s  for c lai ms  a g a i n s t  Che fund and real eitiii 

e d u ca t i o n a l  p ur po ses , the fund la m a i n t a i n e d  at a level not l e u  ( M  

$750,000.

* Sec. 4. A S  0 8 . 8 8 . 4 6 0  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to reid-

(c) W i t h i n  s ev en da ys  a f t e r  r ec ei p t of n o t i c e  of a clsln 

(b) o f  this s e c ti o n the rcul e s t a t e  b r o ke r , a ss o c i a t e  real eitca 

b ro ke r,  o r real e s t a t e  s al e s m a n  a g a i n s t  w h o m  the c l a i m is midi 

e le ct  to d e f e n d  che c la i m  as a small c l a i m s  a c t i o n  in district tt**« 
u nd e r  D i st r i c t  C o u r t Ci vil Rules  R - 22. if the c l a i m  does not i k m *  

the small c la im s J u r i s d i c t i o n a l  limit. An e l e c t i o n  to defend < r'.ta 

in d l s r r l c t  court u n d e r  the small c l ai m s r u les  m a y  not be revckil H  

the bro ker , a s s o c i a t e  bro ke r, or s a le sm an  w i t h o u t  the consent c( t»» 

c l aima nt . U p on  r e c ei p t of a v a l i d w r i t t e n  e l e c t i o n  u nd er  thl« «ut#»* 

tion the c o m m i s s i o n  shall d i s m i ss  the c l a i m  fi led w i t h  the cornin',* 

a n d n o t i f y  the c la i m a n t  that the c l a i m  m i s t  he b r o u gh t  as a inti

C S H B  7 0 5 (L&C) a m  S -2

1

claims a ct io n in the a p pr o p r i a t e  ntate  court.

(d) A c l ai m an t  un de r  this s ec ti o n shall pay a filln 

to the cotmnlsslon at the time the c l a i m  is filed. Tb

•hall be r ef u n d e d  o n ly  If

M )  the c o m m i s s i o n  m akes an a w ard  to the clalr 

real eatate s ur e ty  fund;

(2) the c l a i m  is d is m i s s e d  u n d er  (c) of this sci

(3) the c l a i m  is w i t h d r a w n  by the cl aimant

ceiaolsslon h o ld s a h e a r i n g  on the claim.

* Sec. 5. AS 0 8 . 8 8 . 4 6 5  is a m e n d e d  by a d d i n g  a n ew  subsectii

(f) T n e  p r o v i s i o n s  o f this s e c ti o n d o  not a pp ly  to

is d ismissed u n d e r  A S 0 8.8 6. 460 (c ),

• Sec. 6. AS 0 8 . H8 is a m e n d e d  by a d d i n g  a n e w  a ect lo n to re

Sec. 0 8.8 8.4 74 . P A Y M E N T  O F  S M A L L  C L A I M S  JUDGMENT, 

originally file d w i t h  the conraisslon Is d i s m i ss ed  and If 

■mall claims a c t i o n  u n d e r  A S  0 8.8 8. 4 60 ( c)  and the claimant 

the small c lai ms a ct i on  ag ai n st  the real e s ta t e broker, as 

eitate broker, or sale sma n,  the c o m s l s s i o n  shall m a ke  an 

the fund of a n y  o u t s t a n d i n g  p o r t i o n  o f the small claims 

receipt of a c o py  of the final j u dg m e n t  and an affldav 

claimant s t a t i n g  that m o re  than 30 days h av e  el aps ed sine 

oent became final and that the broker, a ss o ci a te  broker, 

has not s a t i s f i e d  the j u dg m e n t  d u ri n g that time. A ft e r p 

icnll claims J u d g m e n t  the c o m m i s s i o n  is s u br o ga t ed  to the 

rights in the j u d g m e n t  u nd e r A S  08.88.490.
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.the  o ther elem ents of a fraudulen t m isrep­
resentation claim have been dem onstrated.

One additional aspect of Bubbel’s misrep­
resentation claim requires discussion: Bub- 
bel contends tha t Wien m isrepresent’d its 
legal capacity to hire him as a perm anent 
em ployee,n Specifically, Bubhel argues 
that because Wien had the benefit o f house 
counsel and outside a tto rneys, Wien knew 
that it had a unilateral right under the 
(tailway Labor Act, and under federal 
cases, to renege on its promised "perm an­
ency" of employment. Bubhel reasons that 
in so far as Wien did not apprise him of 
tha t limitation on his perm anent sta tu s, 
Wien m isrepresented the perm anency of 
his position.

liubhel's argum ent on this theory is a 
narrow one: lie does not dispute th a t when 
it hired him, Wien had the legal capacity to 
hire perm anent replacem ent em ployees.11 
Bubhel concedes that Wien was not legally 
obliged to accept the settlem ent agreem ent 
proposed by the Presidential Emergency 
Board. Wien could have rejected the pro­
posed settlem ent, defied the strikers, and 
continued to operate with its replacem ent 
pilots. Instead, Wien voluntarily chose to 
accept the settlem ent and furlough its re­
placement employees. This branch of Bub- 
bol's misrepresentation theory, then, turns 
solely on Wien's failure to inform its "per­

m anent" replacem ent employees th a t Wien 
could voluntarily settle  the strike and thus 
use the collective bargaining agreem ent 
reached to override inconsistent individual 
employment contracts.

This court has not previously considered 
the question of w hether a claim for relief 
may arise from a m isrepresentation of law. 
Traditionally, courts have refused to recog­
nize such representations as tortious, bas­
ing their conclusion upon the principle that 
‘‘ignorance o f the law is no excuse."1- 
However, several recent decisions have 
hehl th a t this rule should be relaxed in 
appropriate circum stances, as for example, 
when

the person making the misrepresentation 
"h as superior means of information, pro­
fesses a knowledge of the law, and there­
by obtains an unconscionable advantage 
of another who is ignorant and has not 
been in a situation to become informed." 

Ford Motor Credit Co. v. Milburn, <11-1 
F.2d H*»2, 895 (10th Cir.1980), quoting 
White v. Harrigan, 77 Okl. 123, 186 P. 221, 
syl. 1 (1019). Accord, White v. Muleanin, 
575 S.W.2d 184, 192 (Mo.1978) (cn banc): 
Nesbitt v. Home Federal S a v in g s  «£• Lon» 
Ass'u, 440 P.2d 738. 743 (Okl.1968); sir 
also National Conversion Corp. e. Cedar 
Building Corp., 23 N.Y.2d 621, 298 N Y. 
S.2d 499, 216 N.E.2d 351 (1969).

p lacem ents . Id ., —  U .S .  . ------ , 103 S.Ct.
3172 , 3174, 77  I ..F d .2d  70S, 803; N I.H B  e. Inter 
iiatiiniiil I ’n i l l.iney, 400  U.S. 48, 93 S.Ct. 74, 34 
I..F .d .2d 201 (1 9 7 2 ) . In  such circum stances, the 
em p loye r's  rep resen ta tion  o f  its capacity « i line 
perm anen t rep lacem ents neg lit w e ll be false 
and thus actionab le .

12. See . e.g., H am m ing  e. \ ln rp liY , 83 lll.A pp .3d 
1130, 39 III.D cc . 435 , 404  N .li.2d  1026 <I980> 
w here  the c ou rt re fused to im pose liab ility  r<<r 
m isrep resen tation  upon a dc fcndant-vend .ir o l 
re a l estate w h o  a ffirm a tiv e ly  assured a pi. m tiff 
pu rchase r that a con tem plated use o f  the prop 
c ity  was pe rm itted  u nde r the existing z in in g  
n id i nance. The Ham m ing  con rl reasoned that 

(g le n c rn lly , one  is not entitled to rcl> upon a 
rep resen ta tion  o f  law  as both p a rlie s  a re  pic- 
sumed to be equ a lly  capab le o f  know ing and 
in te rp re tin g  the law  . . .  We conc lude p la in ­
t i f f  was rb a rg ed  w ith know ledge o f the per- 
m ine  I uses o l ib is p rop e r ly  under app licab le
zon ing  o td tn a n c e s ___

404 N .F ..2J 1026 a l 1030.

10. Frit example, f lu b be l a rgues that
There can he little  doub t that i f  W ien  had 

exp lained m liii lib e l a l the tim e o f  h is c> tp loy - 
mem h ire  that the em p loym en t was “ p e rm a ­
nent," but that W ien bad the u n ila te ra l right 
at any  lin ir  In settle the so ike w ith A I.I'A ; 
that the terms o f  the settlem ent m ay very  w ell 
affect Hublicl's con tinued " c n t— Hub-
bel w ou ld not have be lieved the em p loym en t 
was "perm anen t." W ien  bad an ob lig a ­
tion to advise and in fo rm  M r. Ih ilib e l that lie 
was not a "perm anen t”  em p loyee . .

11. Fo llow ing  an econom ic  s ltike  "the em p loye r 
mas h ire  perm anent rep lacem ents w hom  it 
need not d isrlta igc cscn i f  the s trik e rs  o f fe r  to 
re lu rn  to  wotk u n cond ition a lly ." Be lknap  v.
Hale. —  U .S . . ------ . 103 S.Ct. 3172 . 3174 , 77
I. lid  2d 798, 803 (U<83).

In  con trast, an em p lo ye r h iring  u 'p lacc il'cn t 
em ployees dm mg an u n fa ir  la b o r p ractice s ltike  
governed by the N l RA m ay lack the lega l capac­
ity to o i le r  perm anent em p loym en t to  such re-

O 1 /I i til Ulrfili LO I /I l l i  V WtU I« V. «*«/*•••••••/»*
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Recognizing the importance of the ques­
tion, and the limited treatm ent it received 
in the briefing o f this case, we decline to 
adopt a Hat rule th a t m isrepresentations of 
law are not actionable in this sta te . In­
stead, we hold, on the basis of this record, 
only th a t Wien did not m isrepresent its 
hiring capacity.

(10,11] Central to our decision on this 
point is the character o f the alleged m isrep­
resentation. Wien did not tell Huhbel any­
thing false, it merely failed to inform him 
of the legal consequences of som ething 
which m ight happen (i.e.: that Wien could 
possibly settle  the ALPA strike).11 There 
is no evidence in the record suggesting  th a t 
Wien anticipated such a settlem ent with 
the strik ing pilots a t the time it hired Btib- 
bel. On the contrary, the recnrtl reflects 
Wien's intention to keep the replacem ent 
pilots in their jobs even a fter the strike  
ended. Moreover, as the holding in Belk­
nap  reflects, Wien's right to voluntarily 
breach its individual employment contracts 
was not absolute: the subsequent collective 
bargaining agreem ent does not relieve 
Wien of liability for breach a '  inconsistent 
individual contracts. In such circum stanc­
es, the appropriate remedy for W ien's 
breach of its comm itment to keep the re­
placements is a su it for breach of contract, 
rather than for m isrepresentation of 
Wien's capacity to en ter into such con­
trac ts."

Thus, we affirm  the superior co u rt’s 
ITrant o f a directed verdict against Bubhel 
on his m isrepresentation claims.

For the reasons se t forth above, the 
.^ " ju d g m en t of the superior court is ItE- 
* , VERSED and this case is itEM ANDED for 

fu rther proceedings consistent with this 
iv o p in ion .
'J

•i I t  I f  a fa i lu re  lo  w a rn  a p a r ly  o f the poss ib ility  
° f  » v o lu n ta ry  breach constitutes an actionab le  
" '• ‘ rep resen ta tion , then a lt c o n lr acls w ou ld  in- 

if,, volve m isrep resen tations .
reco8nizc that the Suprem e Court's o p in ­

ion in  Be lknap v. Hale, sup ra , contains language 
d ig e s t in g  that an action  fo r  m isrep resen tation 

> might be app rop ria te  in fac tua l c ircum stances 
S  JRmilar lo  tho b e fo re  th is cou rt. H ow ever, the 

•Supreme C om , in B c lk ra p  held on ly  that fetter-

STATE o f A laska, REAL ESTATE 
COM MISSION, A ppellant, ’

v.

M yrna JOHNSTON and  Eva 
L oken, Appellees.

No. 7826.

Supreme Court o f Alaska.

May 4, 1984.

Purchasers of real es ta te  who had 
sciuded earnest money agreem ent fi 
claim with Real Estate Commission for 
im bursem ent o f earnest money from R 
E state  Surety Fund, alleging th a t brok' 
had misrepresented boundaries of proper 
The hearing officer concluded tha t broke 
m isrepresentation was innocent, hut tl 
Fttntl provided recovery for such misrep 
sentations anil recommended th a t Fund 
imburse purchasers' deposit. Conimiss 
adopted decision and aw arded dept) 
amount, and brokers appealed. The Su 
rior Court, Third Judicial D istrict, Anrh 
age, Milton Souter, J,, reversed award, a 
Commission appealed. The Supreme Cot 
held tha t Real E state Surety Fund does t 
provide reim bursem ent to claimants for 
nocent m isrepresentations made by on 
hers o f real esta te  profession.

Affirmed.

I. B rokers <£=4

Real E state Surety Fund does not | 
vide reim bursem ent to claimants for in

a l la b o r law  docs not prec lude “ otherw ise 
tionab lc " m isrep resen tation  suits. —  U.S. -

 . |0 3  S.Ct. 3172 at 3178 , 77 L.F.d.2d 79
808 . The C ourt recognized dia l state law  tit 
m ines w hether an action fo r  mhueprescn lai 
w ill lie  in any p a rt icu la r case. Id. We t 
e lude d ia l o u r decision on  Hublic l's m istci 
sen ta lion  c la im  is consistent w ith the holdin, 
Belknap.



rrn t m isrtqircsonlaltons made by members 
of real e s ta te  profession. AS (I8.88.4.rt0- 
OH MM a i m  IIH .HK . | i : n .

2. A ppeal and E rro r  ©=>812(8)
Applicable standard  of review of supe­

rior cou rt's  decision construing sta tu te  is 
one of independent judgm ent

.1. Statutes ©=>I‘J3
If le g is la t iv e  intent or general meaning 

of s ta tu te  is not rlenr, meaning of doubtful 
words may be determ ined by reference to 
their association with other associated 
words and phrases.

I. B rokers ©=l
"M isrepresentation" as employed in 

sta tu te  allowing recovery from Real E state  
Surety Fund for losses suffered as result 
of fraud, m isrepresentation, deceit, or con­
version of tru s t funds on part of real esta te  
broker d o e s  not include innocent m isrepre­
sentation. AS (18.88. Ifillla. It).

S ri- p u b lic a t io n  W o o ls  arid Ph rases 
lo r  o th e r  ju d ic ia l c on s tru c t,..n s  and  
d c l i o i l i o o s .

Richard I). Muukmait, Asst. Ally, fieri., 
Aw lineage, Norman ('. finrsurli, Atty. 
(ion , .human, for appellant.

W. Richard Fnssey, Bankston & McCol­
lum. Anchorage, ami Peggy Alayne Rn- 
stmi, Anchorage, for appellees.

Imwis (Jordon, Raily & Mason, Anchor- 
age, for A laska A ss'n of Realtors, amicus 
curiae.

Before BURKE. and RABINOW- 
117,. I’OMPTON and MOORE, .1.1.

OPINION

PER (MIRIAM.

This appeal presents a first impression 
question as lo the scope and applicability of 
A laska's Real E state Surely Fund,1 The 
issue raised is one of statutory construc­
tion, namely, w hether the Real Estate 
Surety Fund provides recovery to claimants 
who, in the context of real estate transac­

tions, su ffe r fosse? di. to  innocent misrep­
resentations on..!- by ,ca l esta te  brokers or 
agents.

I . F A C T S
Newly arrived in A laska the Mulhollantls 

sough t to purchase a home and contacted 
Eva I/)ken, a sales person with A rea Real­
tors. In A ugust of 1981, Loken showed 
the Mulhollands l-arry G ross' home located 
n ear E agle River. The following day the 
M ulhollands made an o ffe r on the house to 
which the owner counter-offered. On Au­
g u s t  10, 1981, the parties entered into an 
ea rn es t money agreem ent and the Mulhol­
lands tendered one thousand dollars in ear­
n es t money lo Imken.

Subsequent to the initial earnest money 
ag reem en t the Mulhollands contemplated 
rescinding on the purchase agreem ent anil 
sign ing  an earnest money agreem ent on 
an o th e r home; they were d is traugh t over 
w hat they perceived as apparen t misrepre­
sen ta tions made by Loken concerning mid­
w in ter sunlight and driveway accessibility. 
E ventually, a fte r  discussions with Loken 
and  M yrna Johnston, an associate broker 
w ith A rea Realtors, the Mulhollantls decid­
ed  to go through with the deal and they 
signed an extension to the earnes t money 
ag reem ent.

On October II , 1981, the Mulhollantls 
w ere asked to accept an "as-built” survey 
o f the properly; however, because the sur­
vey failed to depict the driveway the M ill- 
hollands refused to sign or accept the su r­
vey. Johnston ordered an updated survey. 
T he updated survey revealed th a t the drive­
w ay encroached upon neighboring land to 
th e  ex ten t o f ten feel by thirty feet.

Having contacted the seller, Larry Gross, 
to  discuss alternative solutions to the en­
croachm ent problem, Johnston informed 
Loken, who in tu rn  contacted the Mtillud- 
lands. D uring the phone conversation be­
tw een liOken and the M ulhollands .t meet­
ing  w as arranged  for October 23, 1981— 
tiie  tlay the earnest money agreem ent ex­
pired.

I. AS OH HU 4SO-SIXI

Cll*•• 6X1 P.2JJ8J (Alaikt UMl

At the O ctober 23rd m eeting between the 
M ulhollands and Johnston, the Mulhollands 
term inated the transaction ami signed a 
recission agreem ent which provided that 
the earnes t money would be returned. 
Johnston, however, on the advice of Area 
R ealto rs’ a ttorney, never executed the re­
cission agreem ent; the A rea R ealtors' a t­
torney felt th a t the encroachm ent was a 
curable defect which did not render title to 
the property  unm arketable.

In D ecember 1981, the Mulhollands filed 
a  claim w ith the Real E state  Commission 
fo r the reim bursem ent o f their earnest 
money deposit. T hereafter, u Real Estate 
Commission hearing exam iner conducted a 
hearing  on the Mulhollanus' reim bursem ent 
claim. The hearing exam iner concluded 
th a t Loken and Johnston had innocently 
m isrepresented the boundaries of the Gross 
property, The m isrepresentation of fact, 
according to the hearing officer's finding, 
"consisted o f the implied assertion th a t the 
driveway was included in the boundaries of 
th e  Gross property ." Concluding th a t the 
Real E state  Surety Fund provided recovery 
fo r innocent m isrepresentations of this na­
tu re  the hearing officer recommended that 
the Fund reim burse the Mulhollantls' ear­
n es t money deposit.

The Real E state Commission adopted the 
recommended decision anti awarded the 
Mulhollands the equivalent o f their earnest 
money deposit. The Commission's decision 
w as then appealed to the superior court.

2 . The fu l l text o f  AS 0 8 .8 8 .4 6 0 (a ) and (b )  reads 
as fo llow s :

(a )  A pe rson  seeking re im bu rsem en t fo r  a 
loss su ffe re d  in a tran sac tion  as a resu lt o f 
fra u d , m isrep resen tation , deceit, o r  the con ­
version  o f  trust funds on  the part o f  a real 
estate b ro k e r , associate rea l estate b rok e r, o r 
rent estate salesm an licensed under litis  chap­
ter sha ll m ake  a c la im  to the com m iss ion  fo r  
re im bu rsem en t on  a fo rm  lu rn isb cd  by  the 
com m iss ion . The fo rm  sh a ll be executed un ­
d e r pena lty  o f  p e r ju ry , and in fo rm a tio n  re ­
qu ired  to  lie  supp lied sha ll inc lude the fo llow ­
ing:

(1 )  the nam e and address o f  the re a l estate 
b ro k e r, associate rea l estate b ro k e r, o r  real 
estate sa lesm an :

(2 )  the am ount o f  the a lleged luss;
( 3 )  the date n r pe riod  o f  lim e  du ring  which 

the a lleged loss occu rred ;

The superior court reversed the award, 
holding th a t the  Surety Fund did not pro 
vide recovery for innocent m isrepresenta­
tion. The S ta te  of Alaska Real list a le  
Commission now brings this appeal.

II. THE R EA L ESTATE SURETY FUND 
DOES N OT PROVIDE REIMBURSE­
MENT TO CLAIMANTS FOR INNO­
CENT MISREPRESENTATIONS 
MADE BY MEMBERS OF THE 
REAL ESTATE PROFESSION.

[11 As indicated a t  the outset, the prin­
cipal issue presen ted  in this appeal is 
whether the Real E state  Surety Fund is 
obligated to reim burse claim ants for inno­
cent m isrepresentations made by members 
of the real e s ta te  profession. In relevant 
part AS 08.88.400(a) provides as follows: 

C laim  f o r  p aym en t, (a) A person seek­
ing reim bursem ent for a loss suffered  in 
a transaction as a  resu lt of fraud, mis­
representation, deceit, or the conversion 
of tru st funds on the p art of a real estate 
broker . . ,  shall make a claim to the 
commission fo r reim bursem ent 2
The superior court concluded th a t "m is­

representation" as used in AS 08.88.400(a) 
was intended to encompass only intentional 
wrongdoing, not innocent or negligent 
wrongdoing. More particularly the super! 
or court reasoned as follows;

I think th e  term  misconduct as used in 
Section (b) o f the s ta tu te  implies inten-

(4 ) the d a te  upon which the a lleged loss 
was d iscovered ;

(5 ) the n am e  and address o f  the c la im ant; 
o r | sic?)

(6 ) the g en e ra l statement o f  facts re la tive to 
t it ; c la im an t.

(b ) A c op y  o f  a c la im  file d  w ith the com  
m ission u n d e r ( a )  o f  th is section s lia ll be sent 
to the re a l estate b rok e r, associate rea l estate 
b roke r, o r  re a l estate sa lesm an a lleged lo  have 
com m itted the  m isconduct re su lting  in losses, 
as w ell r.s a re a l estate b ro k e r em p loy ing an 
associate re a l estate b ro k e r o r  rea l estate 
salesman a lleg ed  to  have com m itted the c on ­
duct re su lting  in losses, at least 20  days be fiuc 
any hea ring  h e ld  on  the c la im  by the com m is­
sion.
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4 tional-lype wrongdoing, mil negligent llr 
innocent w rongdoing. Ami I think thr 
s ta tu te 's  use of the phrase fraud, deceit, 
m isrepresentation n r conversion, particu­
larly with the term  misrepresentation 
coming sandwiched between fraud and 
deceit anil coming as it does amidst a 
group of intentional-type wrongdoings, 
coupled with the presence of the word 
misconduct in subsection (b), all indicate 
th a t the proper construction of this s ta t­
ute lies in construing it as including 
among its term s only intentional-type 
wrongdoing, not innocent o r negligent 
bu t nonreckless wrongdoing. And I 
think that th a t 's  squarely in line with the 
comments of the chairm an of the com­
merce committee. Furtherm ore, it 
seem s to me th a t w ith a real esta te  fund 
limited by law to only S500,000.00, if 
w e're going to open the flood gates to 
innocent and negligent m isrepresentation 
claims being made against this fund, 
there very likely soon w ouldn't be any 
fund to collect for dishonest-type actions 
on the part of the real esta te  profession, 
So I'm going to reverse the real estate 
commission and aw ard judgm ent in this 
case in favor of the appellants.

12) In our view, the superior court cor­
rectly analyzed the question, anil thus we 
affirm  the superior cou rt's  construction of 
a s  08.88.460*

I'rior tn the establishm ent o f the Real 
E sta te  Surety Fund in 1974, real estate 
brokers were required to obtain a real es­
ta te  bond. This corporate bond was made 
payable to the s ta te  and was breached if 
the licensee injured another by a wrongful 
a rt or default in the conduct o f the busi­
ness for which the license was issued. In 
1974 the legislature rrea ted  the Real Es­
ta te  Surety Fund. AS 4li.85.010. [§ 1 Ch. 
149 SLA 1974] As originally enacted the 
Real E state Surety Fund functioned sitni-

3 . r tic app licab le  s land .ird  o f  rev iew  here is one 
o f  independent judgm ent. Mien A ir A laska, Inc. 
iv l)e p l o f Revenue, 647 P .2d  1087. 1090 (A laska 
1982)

4 . In  S la te  v. A let. 646  l ’ .2d 203, 209 n. 4 (A laska 
1982), we he ld that tin- p la in e r the statute's

larly  to  the surety  bond requirem ent, lo 
re levan t p art the Surety Fund Act provided 
th a t a  licensed real es ta te  broker when 
ob tain ing  o r receiving a real es ta te  license, 
in lieu of obtaining a corporate surety 
bond, had to pay a bond fee to the commis­
sioner. [AS 45.85.020(a)] Recovery from 
the newly established su re ty  fund was con­
ditioned upon the claim ant firs t obtaining 
"a  final judgm ent in a  court against a real 
e s ta te  b roker . . . . ” If judgm ent was not 
sa tisfied  within th irty  days from the court 
order, the claim ant couid apply for a post- 
ju dgm en t o rder directing paym ent ou t of 
the Real E sta te  Surety Fund.

In 1980 the Real E state  Surely  Fund Act 
was am ended, providing for a  sim pler re­
covery process. [AS 08.88.450-.5U0] The 
1980 am endm ent obviated the requirem ent 
th a t th e  claim ant firs t obtain a civil judg­
m ent before filing a claim for reim burse­
m ent; instead, the Real E sta te  Commission 
was rem olded to function in a quasi-judicial 
role, adjudicating the ir >rits of Surety 
Fund claims in adm inistrative hearings. 
[§k 84-:lf. Ch. 167 SLA 1980] Procedures 
govern ing  the Real E state Commission's 
adm inistration of Surety Fund claims are 
provided for in 12 AAC G4.280-.330.

(31 As the superior court correctly em­
phasized, nothing in the historical develop­
m ent o f  the Real E state  Surety  Fund di­
rectly indicates legislative in ten t as to the 
scope o f the Fund’s coverage. Given this 
background, we think a textual analysis of 
AS 08.88.4lil) is controlling.1 The apposi­
tion o f the term  "m isrepresentation" to the 
term s "frau d ,"  "deceit," and "conversion" 
persuades us th a t m isrepresentation should 
he lim ited to only w rongful m isrepresenta­
tions. A widely applied tenet o f statu tory  
in terpre tation  is th a t if "the legislative in­
ten t o r general meaning of a s ta tu te  is not 
clear, th e  meaning of doubtful words may 
be determ ined by reference to their associa-

language , d ie m o re  conv inc ing c on tra ry  leg is la ­
tive h is to ry  must be. See a lso  C ity  o / H om e r »•■ 
G ang l. 6 5 0  P .2d 396 . 4 0 0  n. 4 (A la ska  1982 ); sec 
gen. N o rth  S lop e  U orongh  tv Suh io  Petro leum  
Corp .. 5 85  P .2d 534 . 5 40  (A la ska  1978 ) (w here  
we fir s t adopted th is s lid ing  sca le  app roach ).

STATE, REAL ESTATE COM’N v. JOHNSTON
c i t e  • •  6 4 ]  F .Jd 3 * )  (A I . . V .  I 9M )

A la s k a

tion with o th er associated words and phras­
es ."  2A C. Sands, Su therland  S ta tu to ry  
Construction, § 47.16 a t  ld l (4th etl. 1973); 
in  accord: United States p. Unynor, 302 
U.S. 540, 58 S.Ct. 353. 82 L.Etl. 413 (1938); 
S ta te  p. Taylor, 49 Hawaii 624, 425 P.2d 
1014, 1021 (1967); H ea ttm an  v, Giles, 13 
U tah 2d 368, 374 P.2d 839, 840 (19621. Sim­
ilarly: M atter o f  H utchinson's Estate, till 
P.2d 1074, 1075 (Alaska 1977) (all sections 
a re  to be construed together so th a t all 
have m eaning and no section conflicts with 
another); C ity o f  Anchorctje v. Sen vert i us, 
539 P .2d 1169, 1174 (Alaska 1975) (each 
p a r t o f a s ta tu te  should he construetl with 
every  o ther part o r section so as to produce 
a harm onious whole),

[4] In short, we hold th a t innocent mis­
rep resen tations are  not within the am bit of

5 . W c  d iin k  it a pp rop ria te  to  fu rth e r no te  that 
w h en  the S u re ly  Pund was firs t estab lished in 
1974 and am ended in 1980, A laska d id  nut rec­
o g n ize  a cause o f  action  fo r  innocent m is rep re ­
sen ta tion . In  Devins r . D iilla rt l, 655 P .2d 757 
(A la ska  1982 ), th is c ou rt firs t recogn ized a cause 
o f  ac tion  against a rea l estate b ro k e r f o r  inno-

the term "m isrepresentation" us tint 
is employed in AS 08.88.460(a). In 
ing this conclusion we have cnrefull 
sidered each of the s ta te 's  argument 
taining to legislative history, policy t 
eralions, and textual analysis and 
found none of them persuasive.* Th 
affirm  the superior court's  construct 
AS 08.88.460(a) and (b).s 

AFFIRMED,

MATTHEWS, J., not participating.

6 . The am icus has attempted lo  ra ise the 
tion o f  w hether on  this re co rd  any in 
m isrep resen tation was m ade . In  d ie prnc 
context n f this case this issue is not pi 
be fore us and thus w ill not he addressed

cent m isrep resen tation .



ojjter element* of a fraudulen t miarep- 
entation claim have been dem onstrated . 
)ne additional aspect of Bubbel’s miarep- 
entation claim requires discussion: Bub- 
contends th a t Wien m isrepresented  its 

al capacity to hire him as a perm anent 
ployee." Specifically, Bubbel a rgues 
t  because Wien had the benefit o f house 
msel and outside attorneys, Wien knew 
t it had a unilateral rig h t under the 
Iway Labor Act, and under federal 
es, to renege on its promised "perm an- 
y" of employment. Bubbel reasons th n t 
so far as Wien did not npprise him of 
t limitation on his perm anent s ta tu s , 
■n m isrepresented the perm anency of 
position.

lubbel's a rgum ent on this theory  is a 
row one: he does not dispute th a t when 
ired him, Wien had the legal capacity to 
» perm anent replacem ent em ployees." 
bbel concedes th a t Wien w as not legally 
iged to accept the se ttlem ent ag reem en t 
posed by the Presidential Em ergency 
ird. Wien could have rejected the pro- 
eri settlem ent, defied the s trik ers , and 
tinued to operate with its replacem ent 
its. Instead, Wien voluntarily chose to 
ept the se ttlem ent and furlough its re­
cement employees. This branch of Bub­
's m isrepresentation theory, then, tu rn s 
ely on W ien's failure to inform its "per-

F o r exam p le , Bubbe l a rgues that 
There can be litt le  d ou b l that I f  W ien  had 

exp la ined to  Bubbe l a l the tim e o f  h is e m p lo y ­
ment h ire  that the em p loym en t was "p e rm a ­
nent," but that W ien  had the u n ila te ra l righ t 
at any  lim e  to  settle the s trik e  w ith  ALPA; 
that the te rm s o f  the settlem ent m ay  v e ry  w e ll 
affect Bubbel's con tinued em p lo ym en t— Bub ­
be l w ou ld  not have be lieved the em p loym en t 
was "p e rm anen t." . . .  W ien  had an o b lig a ­
tion  to  advise and In fo rm  M r. Bubbe l that he 
w at not a "p e rm anen t" e m p lo y e e . . . .

F o llow in g  an econom ic  s trik e  " (h e  em p lo y e r 
la y  h ire  pe rm anen t rep lacem en ts w hom  It 
eed not d ischarge even i f  the s tr ik e rs  o f fe "  o  
eturn to w o rk  un c on d ition a lly ."  Be lkna t v.
h ie , —  U S .  , ------ , 103 S.C t. 31 72 , 3 1 7 4 , 77
.F x U d  798 , 803 (1 9 8 3 ) .
In  con trast, an em p lo ye r h ir in g  rep lacem en t 

m p loyee i d u rin g  an u n fa ir  la b o r p rac tice  s trik e  
overned by  the N LRA  m ay lack the lega l capac- 
ly lo  o f fe r  pe rm anen t em p loym en t to  such re ­

m anent" replacem ent employees th a t Wien 
could voluntarily se ttle  the strike  and thus 
use the collective bargaining agreem ent 
reached to override inconsistent individual 
em ploym ent contracts.

This cou rt has no t previously considered 
the question o f w hether a claim for relief 
may arise  from  a m isrepresentation  of law. 
Traditionally, courts have refused  to recog­
nize such rep resen tations as tortious, bas­
ing their conclusion upon the principle that 
"ignorance of the law is no excuse."" 
H owever, several recen t decisions have 
held th a t this rule should be relaxed in 
appropriate circum stances, as fo r example, 
w hen.

the  person making the m isrepresentation 
"has superior m eans of inform ation, pro­
fesses a  know ledge of the law, and there­
by obtains an unconscionable advantage 
o f ano ther who is ignorant and has not 
been in a  situation  to become informed." 

Ford M otor Credit Co. v. M ilbum , 615 
F.2d 892, 895 (10th Cir.1980), quoting 
White v. Harrigan, 77 Okl. 123,186 P. 224, 
syl. I (1919). Accord, White v. Mulvania, 
575 S.W.2d 184, 192 (Mo.1978) (en banc); 
Nesbitt v. Home Federal Savings & Loan 
Ass'n, 440 P.2d 738, 743 (Okl.1968); set 
also N ational Conversion Corp. p. Cedar 
B uild ing  Corp., 23 N.Y.2d 621, 298 N.Y. 
S.2d 499, 246 N .E.2d 351 (1969).

p lacem ents . Id ., —  U . S ,  , -------, 103 S.Ct.
3 1 72 , 3 1 74 , 7 7  L .E d .2d  798 . 803 ; N LR B  v. In te r­
n a t io n a l Van Lines, 4 0 9  U .S . 48 , 9 3  S .C t. 74 , 34 
L .E d .2d  201 (1 9 7 2 ) . In  such c ircum stances, the 
em p loye r's  re p resen ta tion  o f  its capac ity  to  hire 
pe rm anen t rep lacem en ts m ight w e ll be false 
and  thus actionab le .

12. See, e.g., H am m ing  v. M urphy , 83 III.App .3d 
1130, 39  III .D ec . 4 35 , 4 04  N .E .2d  1026 (1 980 ). 
w here  the c ou rt re fu sed  to Im pose  liab ility  f ° r 
m is rep re sen ta tion  up on  a dc fendan t-vendo r o f 
re a l estate w h o  a ff irm a t iv e ly  assu red  a p la in tiff- 
pu rch a se r that a con tem p la ted  use o f  the p rop ­
e r ly  was pe rm itted  u n d e r the e x i t in g  zon ing 
o rd in ance . The H am m ing  c ou rt ica soncd  that 

[g e n e ra l ly , o n e  is not en titled  to  re ly  upon a 
rep resen ta tion  o f  law  as both p a r lie s  a re  p re ­
sum ed to be e q u a lly  capab le  o f  know ing and 
in te rp re tin g  the la w —  W e conc lu de  p la in ­
t i f f  was cha rged w ith know ledge o f  the per­
m itted uses o f  th is p rop e rty  u n de r app licab le  
zon ing o rd in anc e s  . . . .

404 N .E .2d  1026 at 1030.
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Recognizing the imporUnce of the ques- 
»n, and the limited treatment it received 
the briefing of this case, we decline to . 

lopt a flat rule that misrepresentations of 
w are not actionable in this state. In* 
ead, we hold, on the basis of this record, 
lly that Wien did not misrepresent its 
ring capacity.
(10,11] Centra! to our decision on this 
>int is the character of the alleged misrep- 
isentation. Wien did not tell Bubbel any- 
ling false, it merely failed to inform him 
! the legal consequences of something 
hich might happen (i.e.: that Wien could 
jssibly settle the ALPA strike).1’ There 
no evidence in the record suggesting that 

rien anticipated such a settlement with 
le striking pilots at the time it hired Bub- 
■1. On the contrary, the record reflects 
rien's intention to keep the replacement 
lots in their jobs even after the strike 
ided. Moreover, as the holding in Belk- 
ap reflects, Wien’s right to voluntarily 
reach its individual employment contracts 
as not absolute: the subsequent collective 
irgaining agreement dot» not relieve 
fien of liability for breach of inconsistent 
idividual contracts. In such circumstanc- 
i, the appropriate remedy for Wien’s 
reach of its commitment to keep the re- 
lacements is a suit for breach of contract, 
ither than for misrepresentation of 
fan's capacity to enter into such con­
tacts."
Thus, we affirm the superior court’s 
rant of a directed verdici against Bubbel 
a his misrepresentation claims.
For the reasons set forth above, the 

idgment of the superior court is RE- 
FIRSED and {his case is REMANDED for 
aether proceedings consistent with this 
pinion.

L  . I f  o  fa i lu re  lo  w a rn  a  p a r ly  o f  th e  poss ib ility  
o f  a v o lu n ta ry  b reach  constitu tes an  ac tionab le  
m isrep re sen ta tion , then a ll c on tra c ts  w ou ld  In- 
i^plve m isrep resen tations .

W e  recogn ize  that the Sup rem e  C o u rt ’s op in - 
In  B e lkn ap  v. H ale , iu p ra , con ta in s  language 

^ B e s t in g  that an  ac tion  f o r  m is rep resen ta tion  
m ight be ap p rop ria te  In  fac tu a l c ircum stances 
IJu n ila r to  those  b e fo re  th is c ou rt. H ow eve r, the 
r * * p r e m e  C ou rt In  Be lknap  he ld  o n ly  th at feder-
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Purchasers of real estate who had re­
scinded earnest money agreement filed 
claim with Real Estate Commission for re­
imbursement of earnest money from Real 
Estate Surety Fund, alleging that brokers 
had misrepresented boundaries of property. 
The hearing officer concluded that brokers’ 
misrepresentation was innocent, but that 
Fund provided recovery for such misrepre­
sentations and recommended that Fund re­
imburse purchasers’ deposit Commission 
adopted decision and awarded deposit 
amount, and brokers appealed. The Supe­
rior Court Third Judicial District Anchor­
age, Milton Souter, J., reversed award, and 
Commission appealed. The Supreme Court 
held that Real Estate Surety Fund does not 
provide reimbursement to claimants for in­
nocent misrepresentations made by mem­
bers of real estate profession.

Affirmed.

1 . B r o k e r *  <►=4
Real Estate Surety Fund does not pro­

vide reimbursement to claimants for inno-

a l la b o r law  does not p rec lud e  "o the rw ise  ac­
tion ab le " m isrep resen tation  suits. —  U .S . ------
a t  , 103 S .C t. 3172  at 3178 , 77 L E d .2 d  798 at
808 . The C ou rt recogn ized that state law  d e te r­
m ines w he the r i n  action  fo r  m isrep resen tation  
w i ll lie  in  a n y  p a rt ic u la r c a :e . Id . W e c on ­
c lude that o u r  dec is ion  o n  D ubbe l’s m is rep re ­
sen ta tion  c la im  Is consistent w ith  the ho ld ing  o f  
Be lknap .



c«n» misrepresentations made by members 
of real estate profession. AS 08.88.450- 

•  08.88.500, 08.88.460.

2. Appeal and E rro r *>842(8)
Applicable standard of review of supe­

rior court’s (("••sion construing statute is 
one of independent judgment.

3. S tatutes 0 1 9 3
If legislative intent or general meaning 

of statute is not clear, meaning of doubtful 
words may be determined by reference to 
their association with other associated 
words and phrases.

4. Brokers 0 4
"Misrepresentation" as employed in 

statute allowing recovery from Real Estate 
Surety Fund for losses suffered as result 
of fraud, misrepresentation, deceit, or con­
version of trust funds on part of real estate 
broker does not include innocent misrepre­
sentation. AS 08.88.460(a, b).

S ec  p u b lic a t io n  W o rd s  a n d  P h ra se s  
f o r  o t h e r  ju d i c i a l  c o n s t ru c t io n s  a n d  
d e f in it io n s .

Richard D. Monkman, A sst Atty. Gen., 
Anchorage, Norman C. Gorauch, Atty. 
Gen., Juneau, for appellant

W. Richard Fossey, Bankston & McCol­
lum, Anchorage, and Peggy Alayne Ro- 
iton, Anchorage, for appellees.

Lewis Gordon, Baily & Mason, Anchor­
age, for Alaska Ass’n of Realtors, amicus 
curiae.

Before BUhkCE, C J„ and RABINOW- 
ITZ, COMPTON and MOORE, JJ.

OPINION

PER CURIAM.
1 tis appeal presenta a First impression 

question aa to the scope and applicability of 
Alaska's Real Estate Surety Fund.1 The 
issue -ji»ed is one of statutory construc­
tion, namely, whether the Real Estate 
Surety Fund provides recovery to claimants 
who, in the context of real estate transac­

tions, Buffer losses due to innocent misrep­
resentations made by real estate brokers or 
at vnts.

I. FACTS
Newly arrived in Alaska the Mulhollands 

sought to purchase a home and contacted 
Eva Loken, a sales person with .Area Real­
tors. In August of 1981, Loken showed 
the Mulhollands Larry Gross' home located 
near Eagle River. The following day the i
Mulhollands made an offer on the house to I
which the owner counter-offered. On Au- (
gust 10, 1981, the parties entered into an 
earnest money agreement and the Mulhol­
lands tendered one thousand dollars in ear­
nest money to Loken.

Subsequent to the initial eameBt money 
agreement the Mulhollands contemplated 
rescinding on the purchase agreement and 
signing an earnest money agreement on 
another home; they were distraught over 
what they perceived as apparent misrepre­
sentations made by Loken concerning mid­
winter sunlight and driveway accessibility. jj
Eventually, after discussions with Loken 
and Myma Johnston, nn associate broker 
with Area Realtors, the Mulhollands decid­
ed to go through with the deal and they 
signed an extension to the earnest money 
agreement

On October 1-1, 1981, the Mulhollands 
were asked to accept an "aa-built" survey 
of the property; however, because the sur­
vey failed to depict the driveway the Mul- >
hollands refused to aign or accept the sur­
vey. Johnston ordered an updated survey.
The updated survey revealed that the drive­
way encroached upon neighboring land to 
the extent of ten feet by thirty feet. ;

Having contacted the seller, Larry Gross, 
to discuss alternative solutions to the en- 
croachment problem, Johnston informed j
Loken, who in turn contacted the Mulhol­
lands. During the phone conversation be­
tween Loken and the Mulhollands a meet­
ing was arranged for October 23, 1981— 
the day the earnest money agreement ex­
pired.

I .  AS 0 1 .8 8 .4 5 0 -5 0 0 .
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The superior court reversed the award, 
holding that the Surety Fund did not pro­
vide recovery for innocent misrepresenta-

F "At the October 23rd meeting between the 
7* . Mulhollands and Johnston, the Mulhollands 

terminated the transaction and signed a 
recission agreement which provided that 
the earnest money would be returned. 
Johnston, however, on the advice of Area 
Realtors' attorney, never executed the re­
cission agreement; the Area Realtors' at- 

M tomey felt that the encroachment was a 
curable defect which did not render title to 
the property unmarketable.

In December 1981, the Mulhollands filed 
a claim with the Real Estate Commission 
for the reimbursement of their earnest 
money deposit Thereafter, a Real Estate 
Commission hearing examiner conducted a 
hearing on the Mulhollands’ reimbursement 
claim. The hearing examiner concluded 
that Loken and Johnston had innocently 
misrepresented the boundaries of the Gross 

, property. The misrepresentation of fact,
according to the hearing officer's finding, 

i "consisted of the implied assertion that the
; driveway was included in the b r j n d a r i e 3  of

the Gross property." Concluding that the 
; Reel Estate Surety Fund provided recovery

for innocent misrepresentations of this na­
il ture the hearing officer recommended that
At- the Fund reimburse the Mulhollands' ear-
f :  nest money deposit.
^  The Real Estate Commission adopted the 
^  recommended decision and awarded the
V  Mulhi \ ' . h e  equivalent of their earnest
ft ‘ .uvney deposit. The Commission's decision
££ ' was then appealed to the superior court. 

*2. The fu l l  le x l o f  AS 0 8 .8 8 .4 6 0 (a ) and  (b )  reads 
j E y ,  a t fo llow s :
| K . .  ( a )  A pe rson  .seeking re im bu rsem en t f o r  a
..ft loss tu ffe re d  in  a  tran sac tion  as a re su lt o f
jL j,L l fra u d , m is rep re sen ta tion , deceit, o r  the con-

v e rs ion  o f  trust fu n d s  on  the pa rt o f  a rea l 
j f ,  estate b ro k e r , associate re a l estate b ro k e r , o r
K V  re a l estate sa lesm an licensed u n d e r th is chap-

te r sh a ll m ake  a c la im  to  the com m iss ion  fo r  
E 'jo ., re im bu rsem en t on  a fo rm  fu rn ish ed  by the
Ehy^. c om m iss ion . The fo rm  sh a ll be executed un-

d e r p en a lty  o f  p e r ju ry , and In fo rm a t io n  re- 
q u lred  lo  tn: supp lied  sha ll in c lud e  the fo llow -

j f l fP '  ( I )  the nam e and add ress o f  the re a l estate
jy W  ' b ro k e r , associa te  re a l estate b ro k e r , o r  rea l
H V 1 estate sa lesm an ;
■ f l1' ( 2 )  the am oun t o f  the a lleged loss;
j j r T  ( 3 )  the da te  o r  p e riod  o f  lim e  du rin g  which
m k - l the a lleged lo ss  o ccu rred ;EL, . 682 P 24-10

tion. The State of Alaska Real Estate 
Commission now brings this appeal.

II. THE REAL ESTATE SURETY FUND 
DOES NOT PROVIDE REIMBURSE­
MENT TO CLAIMANTS FOR INNO­
CENT MISREPRESENTATIONS 
MADE BY MEMBERS OF THE 
REAL ESTATE PROFESSION.

[1] As indicated at the outset, the prin­
cipal issue presented in this appeal is 
whether the Real Estate Surety Fund is 
obligated to reimburse claimants for inno­
cent misrepresentations made by members 
of the real estate profession. In relevant 
part AS 08.88.460(a) provides as follows: 

Claim f o r  payment (a) A person seek- 
g reimbursement fo r  a loss suffered in 

u transaction as a result of fraud, mis­
representation, deceit, or the conversion 
cf trust funds on the part of a real estate 
broker . . .  shall make a claim to the 
commission for reim bursem ent....’
The superior court concluded that "mis­

representation" as used in AS 08.88.460(a) 
was intended to encompass only intention 
wrongdoing, not innocent or negligent 
wrongdoing. More particularly the superi­
or court reasoned as follows:

1 think the term misconduct as used in 
Section (b) of the statute implies inten-

(4 )  the date up on  which the a lleg ed  loss 
was d iscovered ;

(5 )  the r.am e and addre>s o f  the c la im an t; 
o r  (sic?]

(6 )  the genera l statem ent o f  facts re la tiv e  to 
the c la im an t.

(b ) A copy o f  a c la im  fi le d  w ith the c om ­
m iss ion  u nde r ( a )  o f  th is section sh a ll be sent 
to  the rea l estate b ro k e r , associate re a l estate 
b rok e r, o r  rea l estate sa lesm an a lleged lo  have 
com m itted  the m isconduct re su lting  In  losses, 
as w e ll as a rea l estate b ro k e r em p lo y in g  an 
associate rea l estate b ro k e r  o r  re a l estate 
sa lesm an a lleged to  have com m itted  the c o n ­
duct resu lting  in losses, at least 20  days b e fo re  
any  hea ring  he ld on  the c la im  by the c om m is ­
sion .
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tional-type wrongdoing, not negligent or 
innocent wrongdoing. And I think the 
■tatuta'i ub* of the phrase fraud, deceit, 
miarepreaentation or conversion, particu­
larly with the term misrepresentation 
coming sandwiched between fraud and 
deceit and coming as it uoes amidst a 
group of intentional-type wrongdoings, 
coupled with the presence of the word 
misconduct in subsection fb)» all indicate 
that the proper construction of this s ta t­
ute lies in construing it as including 
among its terms only intentional-type 
wrongdoing, not innocent or negligent 
but nonreckless wrongdoing. And I 
think that that's squarely in line with the 
comments of the chairman of the com­
merce committee. Furthermore, it 
seems to me that with a real estate fund 
limited by law to only 1500,000.00, if 
we're going to open the flood gates to 
innocent and negligent misrepresentation 
claims lieing made against this fund, 
tner? vtry likely soon wouldn't be any 
fund te collect for dishonest-type actions 
on the part of the real estate profession. 
So I’m going to reverse the real estate 
commission and award judgment in this 
case in favor of the appellants.
(2) In our view, the superior court cor­

rectly analyzed the question, and thus we 
affirm the cuperior court's construction of 
AS 08.88.460.’

Prior to the establishment of the Real 
Estate Surety Fund in 1974, real estate 
brokers were required to obtain a real es­
tate bond. This corporate bond was made 
payable to the state and was breached if 
the licensee injured another by & wrongful 
act or default in the conduct of the busi­
ness for which the license was issued. In 
1974 the legislature created the Real Es­
tate Surety Fund. AS 45.85.010. [§ 1 Ch. 
143 SLA 1974] As originally enacted the 
Real Estate Surety Fund functioned simi-

3 . The app lic ab le  s tanda rd  o f  rev iew  he re  is one  
o f  Independent ju d gm en t. Wien A ir  A laska . Inc. 
v. Dept. o /  Revenue; 6 47  P .2d 1087, 1090 (A la ska  
1982 ).

4 . In  S ta r t v. A lt* . 6 4 6  P .2d  203 . 209  n. 4 (A la ska  
1 9 8 2 ), we he ld  that the p la in e r the statute's

larly to the surr y bond requirement In 
relevant part the Surety Fund Act provided 
that a licensed real estate broker when 
obtaining or receiving a real estate license, 
in lieu of obtaining a  corporate surety 
bond, had to pay a bond fee to the commis­
sioner. [AS 45.85.020(a)] Recovery from 
the newly established surety fund was con­
ditioned upon the claimant first obtaining 
"a final judgment in a court against a real 
estate broker . . . . ’’ If judgment was not 
satisfied within thirty dayB  from the court 
order, the claimant could apply for a post­
judgment order directing payment out of 
the Real Estate Surety Fund.

In 1980 the Real Estate Surety Fund Act 
was amended, pro' ' for a simpler re­
covery process, [ac d8.88.450-.500] The 
1980 amendment obvioted the requirement 
that the claimant first obtain a civil judg­
ment before filing a claim for reimburse­
ment; instead, the Real Estate Commission 
wtts remolded to function in a quasi-judicial 
role, adjudicating the merits of Surety 
Fund claims in administrative hearings. 
[§§ 34-36 Ch. 167 SLA 1980] Procedures 
governing the Real Estate Commission’s 
administration of Surety Fund claims are 
provided for in 12 AAC 64.280-.330.

[3] As the superior court correctly em­
phasized, nothing in the historical develop­
ment of the Real Estate Surety Fund di­
rectly indicates legislative intent as to the 
scope of the Fund's coverage. Given this 
background, we think a textual analysis of 
AS 08.88.460 is controlling.4 The apposi­
tion of the term “misrepresentation" to the 
termB "fraud," "deceit," and "conversion" 
persuades us that misrepresentation should 
be limited to only wrongful misrepresenta­
tions. A widely applied tenet of statutory 
interpretation is that if "the legislative in­
tent or general meaning of a statute is not 
clear, the meaning of doubtful words mny 
be determined by reference to their associa-

language , the m o re  c onv inc ing  c on tra ry  leg is la ­
tive h is to ry  must be. S e t  a ls o  C ity o /  H om e r r. 
Gang!, 6 50  P .2d  3 96 , 4 00  n . 4 (A la ska  1982 ); set 
gen. N orth  S lope  Bo rough  v. S o li io  Petro leum  
Corp., 585 P .2d 534, 5 4 0  (A la ska  1978 ) (w here 
we firs t adopted th is s lid in g  sca le app roach ).
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tion with other Associated words and phras­
es." 2A C. Sands, Sutherland Statutory 
Construction, § 47.16 at 101 (4th ed, 1973); 
in accord: United States v. Raynor, 302 
U.S. 540, 53 S.Ct 353, 82 L.Ed. 413 (1938); 
State v. Taylor, 49 Hawaii 824, 425 P,2d 
1014, 1021 (1967); Heathman v. Giles, 13 
Utah 2d 368, 374 P.2d 839, 840 (1962). Sim­
ilarly: Matter o f  Hutchinson’s Estate, 577 
P.2d 1074, 1075 (Alaska 1977) (all sections 
are to be construed together so that all 
have meaning and no section conflicts with 
another); City o f  Anchorage v. Scavenius, 
639 P.2d 1169, 1174 (Alaska 1975) (each 
part of a statute should be construed with 
every other part or section so as to produce 
a harmonious whole).

[4] In short, we hold that innocent mis­
representations are not within the ambit of

S. W e th in k  it app rop ria te  lo  fu r th e r note that 
w hen the S u re ly  Fund  was firs t estab lished in 
1974 and am ended in 1980, A laska d id  not rec ­
ogn ize  a cause o f  action  fo r  inn ocen t m isrep re - 
R o ta t io n . In  Bevins v. B a lla rd , 6S5 P .2d 757 
(A la ska  1982 ), th is c ou rt f ir s t  recogn ized a cause 
o f  ac tion  against a rea l estate b ro k e r  f o r  in n o ­
cent m isrep re sen ta tion .

the term "misrepresentation" as that term 
is employed in AS 08.88.4C0(a). In reach­
ing this conclusion we have carefully con­
sidered each of the state's arguments per­
taining to legislative history, policy consid­
erations, and textual analysis and have 
found none of them persuasive.1 Thus we 
affirm the superior court’s construction of 
AS 08.88.460(a) and (b).‘

AFFIRMED.

MATTHEWS, J., not participating.

w\_

6 . The am icus has attem pted to ra ise  the ques­
tion  o f  w hethe r on  th is re co rd  any innocent 
m isrep resen tation  was m ade . In  the p rocedu ra l 
context o f  th is case th is issue is not p rop e r ly  
be fo re  us and thus w ill not be addressed.

n
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D e a r  Real E s t a t e  C l i e n t s :

D u ri n g  the last L e g i s l a t i v e  sessi on,  the A l a s k a  L e g i s l a t u r e  
a m e n d e d  the  Real E s t a t e  S u r e t y  Fund s t a tu te . Th e  c h a n g e s  in the 
la w  are s i g n i f i c a n t .

First, u n d e r  the n e w  law, the Real E s t a t e  C o m m i s s i o n  has the 
o p t i o n  of c o n s i d e r i n g  a S u r e t y  Fund he a r i n g  to be a h e a r i n g  o n  
the s u s p e n s i o n  of a l i c e n s e e ' s  real e s t a t e  l i c en se . If a S u r e t y  
Fund c l a i m a n t  r e c e i v e s  an a wa rd  from the s u r e t y  fund  a ft er  a 
hea r in g,  the C o m m i s s i o n  m a y  susp end  the l i c e n s e  of a broker, 
a s s o c i a t e  b r ok er , o r  real es ta te  s a l e s m a n  un til the l i c e ns ee  
r e pa y s  the s u r e t y  fund a w ar d pl us  the co st  of  the S u r e t y  Fund 
h e a r i n g .

S e co nd , if a Real E s t a t e  S u r e t y  Fund c l a i m  is less than
$2,0 00 , the real es t a t e  l i c e n s e e  no w  has the o p t i o n  of r e q u i r i n g  
the c l a i m a n t  to bring a small cla ims  a c t i o n  in D i s t r i c t  Co urt
r a t h e r  than  p r o c e e d  t h r o u g h  the S u r e t y  Fund h e a r i n g  p r o c e s s .  It 
is not c l e a r  from the s t a t u t e  w h e t h e r  a b r o k e r  c o u l d  el ec t to 
co n v e r t  the sm all c l a i m s  ac t i o n  to a court a c t i o n  u n d e r  the R ule s  
of C iv il  P ro c e d u r e .

Third, the n e w  l a w  r e q u i r e s  i i  Real E s t a t e  S u r e t y  Fund
c l a i m a n t  to pay a fil in g fee of $250. Th is  fee wi ll  o n l y  be
r e f u n d e d  if the c l a i m a n t  w in s an award from  the S u r e t y  Fund, the 
c l a i m  is d i s m i s s e d  p r i o r  to a he ar in g , o r  the c l a i m  is 
t r a n s f e r r e d  fr o m the R e a l  E s t a t e  C o m m i s s i o n  to the D i s t r i c t  C o u rt  
as a sm all c l a i m s  action.

On the whole, we b e l i e v e  this is a bad p i e c e  of l e g i s l a t i o n  
for real es ta te  l i c e n s e e s .  U nd er  the n e w  law, a real  est ate
l i c e n s e e  faces the p r o s p e c t  of h a v i n q  his l i c e n s e  s u s p e n d e d  if 
there is a S u r e t y  Fu n d award a ga ins t h i m  u n l e s s  he m a k e s  
a r r a n g e m e n t s  to p a y  the award. Thus, it is no l o n g e r  true that a 
Real Es ta t e  S u r e t y  Fu nd  c.'aim is a c l a i m  a g a i n s t  the S u r e t y  Fund 
and not the li c e n s e e .  Th e C o m m i s s i o n  n o w  has the o p t i o n  of 
r e q u i r i n g  the l i c e n s e e  to pay  the aw ar d as a c o n d i t i o n  of ke e p i n g  
his licens e.

The ne w  l a w  g i v e s  a b r o k e r  the o p t i o n  for f or ci ng  the



c l a i m a n t  to b r i n g  a sm all  cl a i m s  a c t i o n  if the c l a i m  is $2 ,0 00  or 
less. This p r o v i s i o n  m e r e l y  e n c o u r a g e s  a c l a i m a n t  to i n c r e a s e  
the am o un t of his c l a i m  to more  th a n $ 2 , 0 0 0  if he w a n t s  to avoid 
p r o c e e d i n g  t h r o u g h  the co ur t s.  M o r e o v e r ,  it is u n c l e a r  un der  the 
n e w l a w  w h e t h e r  a small c l a i m s  j u d g m e n t  for a Re a l E s t a t e  S u r e t y  
Fund  c l a i m a n t  c o u l d  lead to a l i ce ns e s u s p e n s i o n .  If that is the 
case, th en  a real e s t a t e  l i c e n s e e ' s  l i c e n s e  c o u l d  be s u s p e n d e d  by 
th e Real E st a t e  C o m m i s s i o n  a fte r an i n f o r m a l  s ma ll  c l a i m s  he a r i n g  
b y a d i s t r i c t  court judge. Since the d i s t r i c t  j ud g e s  are o f t e n
p l a i n t i f f  o r i e n t e d  in s mal l c l a i m s  p r o c e e d i n g s ,  e l e c t i n g  the  
s m al l c l a i m s  p r o c e d u r e s  c o u l d  be r i s k y  b u s i n e s s  fo r a real es t a t e  
l ice ns ee .

The  o n l y  g o o d  f e a t u r e  of this n e w  l e g i s l a t i o n  is the $2 5 0 
f iling fee. T h i s  fee m a y  d i s c o u r a g e  the p a t e n t l y  f r i v i l o u s  Real 
E s t a t e  S u r e t y  Fund c l a i m s  that are c u r r e n t l y  be ing  filed by
c l a i m a n t s .

As you know, the Real E s t a t e  S u r e t y  Fund s t a t u t e s  have 
ca u se d real e s t a t e  l i c e n s e e s  n o t h i n g  but t r o u b l e  s in ce  the law 
was ch a n g e d  in 1980 to a l l o w  the real e s t a t e  c o m m i s s i o n  to pay
c l a i m s  fro m the fund  w i t h o u t  r e q u i r i n g  c l a i m a n t s  to p r o c e e d  
t h r o u g h  the c ou rt s. S i n ce  1980, the S u r e t y  Fund s t a t u t e s  have
been ch an ge d tw ic e,  bo t h t i m e s  to the d e t r i m e n t  of real es t at e  
l i c e n s e e s .  In 1982, the law  was c h a n g e d  to r e q u ir e , in c e r t a i n  
c i r c u m s t a n c e s ,  a real  e s t a t e  l i c e n s e e  to pay the  cost of Real 
E st a t e  S u r e t y  Fund  h e a r i n g s  if an a wa rd  is m a d e  a g a i n s t  him.

To s u m m a r i z e ,  u n de r the n e w  Re al  E s t a t e  S u r e t y  Fund 
s t a t u t e s ,  the Real  E s t a t e  C o m m i s s i o n  m a y  tr eat  a Real Es t at e  
S u r e t y  Fund  c l a i m  h e a r i n g  as a l i c e n s e  s u s p e n s i o n  p r o c e e d i n g .  If 
an a war d is ma d e a g a i n s t  a real e s t a t e  l i c e n s e e ,  the C o m m i s s i o n  
has  the o p t i o n  of s u s p e n d i n g  the l i c e n s e e ' s  l i c e n s e  until the 
l i c e n s e e  ag re es  to p a y  the S u r e t y  Fund a w a r d  p l u s  the cost of the 
h ea r i n g  u n de r t erm s that are a c c e p t a b l e  to th e Real Est at e 
C o m m i s s i o n .  T hus , a real e s t a t e  l i c e n s e e  m u s t  take e v e r y  Real 
E s t a t e  S u r e t y  F un d c l a i m  s e r i o u s l y  b e c a u s e  an ad v e r s e  r e s u l t  
c o u i l d  .lead to s u s p e n s i o n  of the l i c e n s e e ' s  license,.

In our vi ew, the Re al  E s t a t e  S u r e t y  Fu nd  s t a t u t e s  as  
p r e s e n t l y  e n a c t e d  ar e an u n n e c e s s a r y  b u r d e n  to the real e s t a t e  
i nd us tr y.  Real e s t a t e  l i c e n s e e s  are f or c e d  to d e f e n d  m i n o r  and  
s o m e t i m e s  f r i v i l o u s  c la i m s  at g r e a t  e x p e n s e .  The recent 
s t a t u t o r y  a m e n d m e n t s  m a k e  a bad s i t u a t i o n  w o r s e  b e c a u s e  a S u r e t y  
Fund h e a r i n g  m a y  lead to s u s p e n s i o n  of a l i c e n s e e ' s  real es ta t e  
license.

We  have said a g a i n  and a g ai n that the. Real E s t a t e  S u r e t y  
Fu n d s t a t u t e s  m u s t  be r e pe al ed . We  h a v e  d r a f t e d  l e g i s l a t i o n  
r e q u i r i n g  Rea l E s t a t e  S u r e t y  Fund c l a i m a n t s  to go to court and 
get a j u d g m e n t  a g a i n s t  a real e st a t e  l i c e n s e e  b e f o r e  a p p ly i ng  to 
the Real E s t a t e  C o m m i s s i o n  for p a y m e n t  from  the Real E s t a t e  
S u r e t y  Fund. To the best of o u r  k n o w l e d g e ,  A l a s k a  is the o n l y  
st at e that a l l o w s  S u r e t y  Fund cl ai m s  to be p r o c e s s e d  by he ar in g



o f f i c e r s  r a t h e r  than  r e q u i r i n g  c l a i m a n t s  to p r o c e e d  t h r o u g h  the
co u r t s .  It is v i t a l  t h a t  the real e s t a t e  i n d u s t r y  get th i s la w
a m e n d e d .  U n t il  the l a w  is c h a n g e d ,  real e s t a t e  l i c e n s e e s  are
g o i n g  to be s p e n d i n g  alot of t i m e  and m o n e y  d e f e n d i n g  Real Est at e
S u r e t y  F u n d  c l a i m s  b e f o r e  Real E s t a t e  C o m m i s s i o n  h e a r i n g  
o f f i c e r s .

If you h a v e  a n y  q u e s t i o n s  o n  this m a t t e r ,  p l e a s e  do not 
h e s i t a t e  to c o n t a c t  me.

V e r y  t r u l y  yo urs ,

B A N K S T O N  & M c C O L L U M

W R F : d r  
Encl.



S e c t i o n  1. A p p l i c a t i o n  for p a y m e n t  out  of fund of d a m a g e s  

r e m a i n i n g  u n p a i d  upon j u d g m e n t  a g a i n s t  l i c e n s e e  for fraud, etc; 

m a x i m u m  l i a b i l i t y  pe r  t r a n s a c t i o n .

(a) W h e n  a n y  a g g r i e v e d  p e r s o n  o b t a i n s  a final j u d g m e n t  in 

a n y  c o u r t  of c o m p e t e n t  j u r i s d i c t i o n  a g a i n s t  an y  p e r s o n  or p e r s o n s  

l i c e n s e d  u n d e r  A.S. 08.88, u n d e r  g r o u n d s  of i n t e n t i o n a l  f r a ud  o r  

o r  i n t e n t i o n a l  c o n v e r s i o n  of t r us t f u n d s  a r i s i n g  d i r e c t l y  out of 

a n y  t r a n s a c t i o n  when the j u d g m e n t  d e b t o r  wa s l i c e n s e d  and  

p e r f o r m e d  a c t s  for w h i c h  a l i c e n s e  is r e q u i r e d  u n d e r  A.S. 08 .88, 

the a g g r i e v e d  p e r s o n  may , u p o n  the j u d g m e n t  b e c o m i n g  final, file 

a v e r i f i e d  a p p l i c a t i o n  in the c o ur t in wh ich  the j u d g m e n t  was 

e n t e r e d  f o r  an o r d e r  d i r e c t i n g  p a y m e n t  out  of the Re a l E s t a t e  

S u r e t y  Fu n d of the a m o u n t  of ac tu a l and d i r e c t  los s in the 

t r a n s a c t i o n  u p to the su m  of ten t h o u s a n d  d o l l a r s  ($ 10,000) of 

th e a m o u n t  u n p a i d  upon the j u d g m e n t ;  p r o v i d e d  that n o t h i n g  sh al l  

be c o n s t r u e d  to o b l i g a t e  t h a t  s e p a r a t e  a c c o u n t  for m o r e  th an  ten 

t h o u s a n d  d o l l a r s  ($10,000) p e r  t r a n s a c t i o n  r e g a r d l e s s  of the 

n u m b e r  of p e r s o n s  a g g r i e v e d  o r  p a r c e l s  of real e s t a t e  i n v o l v e d  in 

the  t r a n s a c t i o n .

In the case  of a s mal l c l a i m s  co ur t j ud gm e n t ,  the a g g r i e v e d  

p e r s o n  s h a l l  file the v e r i f i e d  a p p l i c a t i o n  in the d i s t r i c t  c o u r t  

in  w h i c h  the j u d g m e n t  was e n t e r e d  in f a v o r  of  the a g g r i e v e d  

p e r s o n .  T h e  c o u r t  s h a l l  t h e n  m a k e  a d e t e r m i n a t i o n  as to w h e t h e r  

th e s m a l l  c l a i m s  court j u d g m e n t  was b a s e d  on  f ac ts  c o n s t i t u t i n g  

g r o u n d s  f o r  r e c o v e r y  u n d e r  this  s e c t i o n  and m a y  e n t e r  an o r d e r  

d i r e c t i n g  p a y m e n t  of the s m a l l  c l a i m s  c ou rt  j u d g m e n t  out  of the 

s e p a r a t e  a c c o u n t  in the Re al  E s t a t e  S u r e t y  Fund.



S e c t i o n  1. T i m e’ ••for" a c t i o n "  b y  -court' ~ on  • -application ~ -for

p a y m e n t  ;•-r equired "showing- of-person- a g g r i e v e d  .

T h e  c o u r t  s h a l l  c o n d u c t  a h e a r i n g  u p o n  s u c h  a p p l i c a t i o n  30  

d a y s  a f t e r  s e r v i c e  o f  the a p p l i c a t i o n  u p o n  the Real E s t a t e  

C o m m i s s i o n .  U p o n  p e t i t i o n  of t h e  Real  E s t a t e  Co mmi s si on , t h e  

c o u r t  s h a l l  c o n t i n u e  the h e a r i n g  u p  to 60 da y s f ur th e r ;  and u p o n  

a s h o w i n g  o f  g o o d  c a u s e  m a y  c o n t i n u e  th e h e a r i n g  for such f u r t h e r  

p e r i o d  as the c o u r t  d e e m s  a p p r o p r i a t e .  At the h e a r i n g  the 

a g g r i e v e d  p e r s o n  s h a l l  be r e q u i r e d  to show:

(a) H e  is n o t  a spo use  o f the d eb to r,  o r  the p e r s o n a l  

r e p r e s e n t a t i v e  of  s u c h  spouse.

(b) H e  h a s  c o m p l i e d  w i t h  al l r e q u i r e m e n t s  o f  th is  articl e.

(c) H e  h a s  o b t a i n e d  a j u d g m e n t  as set o u t  in S e c t i o n  1, 

s t a t i n g  t h e a m o u n t  t h e r e o f  and the a m o u n t  o w i n g  t h e r e o n  at  the 

d a t e  of  t h e  a p p l i c a t i o n .

(d) H e  h a s  m a d e  all r e a s o n a b l e  s e a r c h e s  an d i nq ui ri es  to 

a s c e r t a i n  w h e t h e r  t h e  j u d g m e n t  d e b t o r  is p o s s e s s e d  of real o r  

p e r s o n a l  p r o p e r t y  or  o t h e r  assets, l i a b l e  to be so l d or a p p l i e d  

in s a t i s f a c t i o n  of  t h e  judgment.

(e) T h a t  b y  suc h se arc h he h a s  d i s c o v e r e d  no p e r s o n a l  o r  

r e a l  p r o p e r t y  o r  o t h e r  as se ts  l ia b l e  to be so ld  o r  appli ed , o r  

t h a t  he h a s  d i s c o v e r e d  c e r t a i n  of  them, d e s c r i b i n g  them., o w n e d  b y  

t h e  j u d g m e n t  d e b t o r  a n d  lia bl e to be so a p p l i e d ,  a n d  t h a t  he h a s  

t a k e n  a l l  n e c e s s a r y  a c t i o n  and p r o c e e d i n g s  for th e r e a l i z a t i o n  

t h e r e o f ,  a n d  t h a t  t he  a m o u n t  t h e r e b y  r e a l i z e d  w a s i n s u f f i c i e n t  to  

s a t i s f y  t h e  j ud gm en t,  s t a t i n g  the  a m o u n t  so r e a l i z e d  and th e 

b a l a n c e  r e m a i n i n g  d u e  o n  th e j u d g m e n t  a f t e r  a p p l i c a t i o n  of t h e



a m o u n t  r e a l i z e d .

(f) T h a t  h e  ha s  d i l i g e n t l y  p u r s u e d  h i s  r e m e d i e s  a g a i n s t  al l 

t h e  j u d g m e n t  d e b t o r s  a n d  all o t h e r  p e r s o n s  l ia b l e  to h i m  in t h e  

t r a n s a c t i o n  for w h i c h  he s ee ks  r e c o v e r y  from  the Real E s t a t e  

S u r e t y  F un d.

(g) T h a t  he is m a k i n g  sa i d a p p l i c a t i o n  n o  m o r e  t h a n  o n e  

y e a r  a f t e r  th e  j u d g m e n t  b e c o m e s  final.



S e c t i o n  3 . Order-'of " C o u r t r ' g r o u n d s ; '  'defense " o f  -actions ; 

burden' o f  ' p r o o f ; 'p r e s u m p t i o n r  dismissals?' 'compr om ise  - o f -'claims .

W h e n e v e r  t h e  c o u r t  p r o c e e d s  u p o n  an  a p p l i c a t i o n  as set forth 

in S e c t i o n  2, it  s h a l l  o r d e r  p a y m e n t  o ut  of  the Real E s t a t e  

S u r e t y  F u n d  o n l y  u p o n  a d e t e r m i n a t i o n  t h a t  the a g g r i e v e d  p a r t y  

h a s  a v a l i d  c a u s e  of  a c t i o n  w i t h i n  the p u r v i e w  o f S e c t i o n  1 has 

c o m p l i e d  w i t h  th e  p r o v i s i o n s  of S e c t i o n  2.

The c o m m i s s i o n  m a y  de fe n d  a n y  su c h a c t i o n  o n  t ' h a l f  of the 

Real  E s t a t e  S u r e t y  F u n d  an d s h a ll  h a v e  r e c o u r s e  to all 

a p p r o p r i a t e  m e a n s  o f d e f e n s e  and review, i n c l u d i n g  e x a m i n a t i o n  of 

w i t n e s s e s  a n d  t h e  r i g h t  to r e - l i t i g a t e  a n y  issues, m a t e r i a l  an d  

r e l e v a n t  i n  the p r o c e e d i n g  a g a i n s t  the Real E s t a t e  S u r e t y  Fund, 

w h i c h  w e r e  d e t e r m i n e d  in t he  u n d e r l y i n g  a c t i o n  o n  w h i c h  t h e  

j u d g m e n t  in  f a vo r  o f  the  a p p l i c a n t  was ba s e d .  If the j u d g m e n t  in 

f avor of t h e  a p p l i c a n t  was b y  defau lt,  s t i p u l a t i o n ,  o r  c ons en t,  

o r  w h e n e v e r  the a c t i o n  a g a i n s t  th e l i c e n s e e  was d e f e n d e d  b y  a 

t r u s t e e  in b a n k r u p t c y ,  t he  a p p l i c a n t  s h a l l  h a v e  the b u r d e n  of 

p r o v i n g  t h a t  the c a u s e  o f  a c t i o n  a g a i n s t  the l i c e n s e e  was for 

fraud, i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  dece it , o r  c o n v e r s i o n  of 

t r u s t  fun ds . O t h e r w i s e ,  the j u d g m e n t  sh al l c r e a t e  a r e b u t t a b l e  

p r e s u m p t i o n  of the  fraud, i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  deceit, 

o r  c o n v e r s i o n  o f  t r u s t  f und s b y  the l ic en se e , w h i c h  p r e s u m p t i o n  

s h a l l  a f f e c t  the  b u r d e n  of p r o d u c i n g  e v i d e n c e .

The  c o m m i s s i o n e r  m a y  m o v e  the c o u r t  at  a n y  ti me  to d i s m i s s  

th e  a p p l i c a t i o n  w h e n  it  a p p e a r s  t h e r e  are n o t r i a b l e  is su es  a n d  

the  p e t i t i o n  is w i t h o u t  m er i t .  The  m o t i o n  m a y  be s u p p o r t e d  b y  

a f f i d a v i t  o f  a n y  p e r s o n  o r  p e r s o n s  h a v i n g  k n o w l e d g e  of the facts,



an d  m a y  be m a d e  o n  the b a s i s  t h a t  the p et it io n,  an d the j u d g m e n t  

r e f e r r e d  to th er ei n,  d o e s  n o t  fo rm  th e b asi s for a m e r i t o r i o u s  

r e c o v e r y  c l a i m  w i t h i n  the p u r v i e w  o f  S e c t i o n  1; p r o v i d e d ,  

h o w e v e r ,  t h a t  the  c o m m i s s i o n e r  s h al l g i v e  w r i t t e n  n o t i c e  at  least  

10 d a y s  b e f o r e  su ch  m o t i o n .

Th e c o m m i s s i o n e r  may, s u b j e c t  to c o u r t  a pp ro v a l ,  com, .'omise 

a c l a i m  b a s e d  u p o n  t h e  a p p l i c a t i o n  of an a g g r i e v e d  party. H e  

s h a l l  n o t  be b o u n d  b y  a n y  p r i o r  c o m p r o m i s e  or s t i p u l a t i o n  of the 

j u d g m e n t  d e b to r.



S e c t i o n  4. D e f e n s e - - of-• a c t i o n s  r ' c o n c l u s i v e - • ad j u d i c a t i c n v o f

i s s u e s  .

Th e j u d g m e n t  d e b t o r  m a y  d e f e n d  an a c t i o n  a g a i n s t  the Real 

E s t a t e  S u r e t y  F u n d  o n  h i s  o r  he r o wn  b e h a l f  a n d  s h a l l  h a v e  

r e c o u r s e  to all  a p p r o p r i a t e  m e a n s  o f  d e f e n s e  an d review, 

i n c l u d i n g  e x a m i n a t i o n  of w i t n e s s e s .  All m a t t e r s ,  e x c l u d i n g  t h e  

i s su e s  o f fraud, i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  d e c e i t  o r  

c o n v e r s i o n  of tr ust  funds, w h i c h  are fin ly a d j u d i c a t e d  in t he  

u n d e r l y i n g  a c t i o n  are c o n c l u s i v e  as to j u d g m e n t  d e b t o r  and

t h e  a p p l i c a n t  in th e p r o c e e d i n g  against ie R e a l  E s t a t e  S u r e t y  

F u n d .



S e c t i o n  5. O r d e r - -directing- -payment- -crut- • of' 'fund T'-llmi ta tion 

erf - l i a b i i l t y .

If t h e  c o u r t  fi nds  a f t e r  the h e a r i n g  t h a t  the c l a i m  s h o u l d  

be l e v i e d  a g a i n s t  the p o r t i o n  of t he  Re al  E s t a t e  S u r e t y  F u n d  

a l l o c a t e d  for  t he  p u r p o s e  o f  c a r r y i n g  out the  p r o v i s i o n s  of  t h i s  

c h a p te r,  t h e  c o u r t  s h a ll  e n te r a n  o r d e r  d i r e c t e d  to t h e  

c o m m i s s i o n e r  r e q u i r i n g  p a y m e n t  fro m the Real E s t a t e  S u r e t y  F u n d  

w h a t e v e r  s u m  i t  s h al l  find to be pa y a b l e  u p o n  the  c l a i m  p u r s u a n t  

to  th e p r o v i s i o n s  o f  an d in a c c o r d a n c e  w i t h  t h e  l i m i t a t i o n s  

c o n t a i n e d  in t h i s  c hap te r.

N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  of  t h i s  c h a p te r,  the 

l i a b i l i t y  o f  t h e  Real E s t a t e  S u r e t y  F u n d  for t h  p u r p o s e s  of t h i s  

c h a p t e r  s h a l l  n o t  e x c ^ o d  t w e n t y  t h o u s a n d  d o l l a r s  ($2 0,0 00 ) fo r 

a n y  o n e  l i c e n s e e  for w h i c h  t h e  c au se  of a c t i o n  o c c u r r e d .



S e c t i o n  6. L i a b i l i t y  ~~crf 'fund •- i ns u f f i c i e n t  - • to - ' p a y  c l a i m s ; 

di s t r i b u b i o n - o f  m o n i e s ?" ra tier; " j o i n d e r «

If t h e  a m o u n t  of l i a b i l i t y  of t h e  Real  E s t a t e  S u r e t y  Fund,  

a s  p r o v i d e d  for in S e c t i o n  5, is i n s u f f i c i e n t  to p a y  in full the  

v a l i d  c l a i m s  of all a g g r i e v e d  p e r s o n s  b y  w h o m  c l a i m s  h a v e  b e e n  

f i l e d  a g a i n s t  a n y  on e  l i ce ns ee , such  a m o u n t  s h al l be d i s t r i b u t e d  

a m o n g  t h e m  ir. th e  r a t i o  t h a t  t h e i r  r e s p e c t i v e  c l a i m s  b e a r  to t h e  

a g g r e g a t e  or su ch  v a l i d  claims, o r  in s u c h  o t h e r  m a n n e r  as th e 

c o u r t  d e e m s  e q u i t a b l e .  D i s t r i b u t i o n  of s uc h m o n i e s  s h a l l  b e  

a m o n g  th e p e r s o n s  e n t i t l e d  to s h a r e  th ere in,  w i t h o u t  r e g a r d  to 

t h e  o r d e r  of p r i o r i t y  in w h i c h  t h e i r  r e s p e c t i v e  j u d g m e n t  m a y  h a v e  

b e e n  o b t a i n e d  or  t h e i r  c l a i m s  h a v e  b e e n  filed. U p o n  p e t i t i o n  of  

t h e  Real E s t a t e  S u r e t y  Fund, the  c o u r t  m a y  r e q u i r e  all c l a i m a n t s  

a n d  p r o s p e c t i v e  c l a i m a n t s  a g a i n s t  o n e  l i c e n s e e  to be j o i n e d  in 

o n e  action, to t h e  e n d  t h a t  th e r e s p e c t i v e  r i g h t s  of all s u c h  

c l a i m a n t s  to the  s e p a r a t e  a c c o u n t  in the Real  E s t a t e  S u r e t y  Fu nd  

for e d u c a t i o n ,  r e s e a r c h ,  a n d  r e c o v e r y  p u r p o s e s  m a y  be e q u i t a b l y  

a d j u d i c a t e d  and settled.



S e c t i o n  7 . i n s u f f i c i e n t  " m o n e y  frr" f u n d "  ;to " p a y  c l a i m s  ? 

p r i o r i t y  o f  "payment'when' ~snf f i c i e n t  ~sums' ' d e p o s i t e d ' i n t e r e s t .

If, a t  a n y  time, the  m o n e y  d e p o s i t e d  in t h e  Re a l E s t a t e  

S u r e t y  Fu n d is i n s u f f i c i e n t  to s a t i s f y  a n y  d u l y  a u t h o r i z e d  c l a i m  

o r  p o r t i o n  t h e r e o f ,  t h e  c o m m i s s i o n e r  shall, w h e n  s u f f i c i e n t  m o n e y  

h a s  b e e n  d e p o s i t e d  in the Real E s t a t e  S u r e t y  Fund, s a t i s f y  s u c h  

u n p a i d  c l a i m s  o r  p o r t i o n s  thereof , in the o r d e r  t h a t  such  c l a i m s  

o r  p o r t i o n s  t h e r e o f  w e r e  o r i g i n a l l y  filed, p l u s  a c c u m u l a t e d  

i n t e r e s t  a t  th e r a t e  of ten and  o n e - h a l f  p e r c e n t  pe r an nu m.



W h e n  u p o n  the o o f  the cou rt,  the c o m m i s s i o n e r  has  p a i d  

f r o m  t h e  Real E s t a t e  S u r e t y  F u n d  a n y  sum to t h e  j u d g m e n t  

c r e d i t o r ,  t h e  c o m m i s s i o n e r  s h al l be s u b r o g a t e d  to all o f  the 

r i g h t s  o f  th e  j u d g m e n t  c r e d i t o r  a n d  t h e  j u d g m e n t  c r e d i t o r  s h a l l  

a s s i g n  a l l  h i s  right, t i t l e  a n d  i n t e r e s t  in the j u d g m e n t  to the 

c o m m i s s i o n e r  a n d  a n y  a m o u n t  a n d  i n t e r e s t  so r e c o v e r e d  b y  t h e  Real  

E s t a t e  C o m m i s s i o n e r  o n  the j u d g m e n t  s h a l l  be d e p o s i t e d  in the 

Real E s t a t e  S u r e t y  Fund.

Se c t i o n  8. Sobi.'ogaticm.



S e c t i o n  9. Effect*"of - chapter--upon -disci p i i n a r y - p r o c e e d i n g s .

N o t h i n g  c o n t a i n e d  h e r e i n  s h a l l  l im it  th e  a u t h o r i t y  of t h e

c o m m i s s i o n e r  to t a k e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a n y  l i c e n s e e  for

a v i o l a t i o n  of a n y  of  the p r o v i s i o n s  of A.S. 0 8 . 8 8  o r  t h e

r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e c o m m i s s i o n ,  n o r  s h a l l  the

r e p a y m e n t  in full  of all o b l i g a t i o n s  to t h e  R ea l E s t a t e  S u r e t y

Fu n d b y  a n y  l i c e n s e e  n u l l i f y  o r  m o d i f y  the e f f e c t  o f  a n y  o t h e r

d i s c i p l i n a r y  p r o c e e d i n g  b r o u g h t  a g a i n s t  the  p r o v i s i o n s  of A.S. 

08.88.
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AK. REAL ESTATE COYiM.

RE: H o u s e  B il l  705, S e n a t e  B i l l  53 7 
R e l a t i n g  to th e Re a l E s t a t e  S-urety F u n d

D e a r  R e p r e s e n t a t i v e  C o w d e r y :

E n c l o s e d  p l e a s e  find a s u m m a r y  of my o r a l  t e s t i m o n y  
b e f o r e  t h e  H o u s e  L a b o r  and  C o m m e r c e  C o m m i t t e e  las t T u e s d a y .  I 
u n d e r s t a n d  t h a t  t h e  B i l l  w a s  p a s s e d  out of th e  C o m m i t t e e  
u n a n i m o u s l y .

As yo _  w i l l  r e c a l l  I am a d a m a n t l y  o p p o s e d  to no t o n l v  

the c o n c e p t  of H o u s e  B i l l  70 5  but to s p e c i f i c  p r o v i s i o n s .  I am 
s e n d i n g  c o p i e s  of t h i s  l e t t e r  to o t h e r  l e g i s l a t o r s  in t h e  h o p e  
th a t t h e y  w i l l  r e v i e w  th e  l e g i s l a t i o n  m o r e  c a r e f u l l y .

I t h a n k  yo u for the  o p p o r t u n i t y  to t e s t i f y  but b e l i e v e  
t h e r e  h a s  b e e n  i n a d e q u a t e  p u b l i c  c o m m e n t  on t h i s  bill  an d t h a t  it 
d e s e r v e s  m o r e  a t t e n t i o n  f r o m  b o t h  t h e  H o u s e  and S e na te .

S i n c e r e l y ,

e t h  I. J o h n s o n

E l J / k k r



. '■ ... 'J* '■ -•s i"  ♦. ' r .  < ■ O i ' n
M onday, April 9,1964, T he A nchorage T lm ea ~A"9

to
Real eatate sales legislation — -

_ • .. .• I i.-vy I, • rt frr/ilP I*‘*V „•
Dear Editor:...... . r , _ stand, the relations between .the

As a former public member of comments and the bill.Thelr ac*- 
“ m-------.tion, In' passing' the bill outof. the.

real...estate' li­

the. Alaska Real Estate Commis­
sion (1976-S2), I urn concerned" committee with a do-pass recom:

cent were , not 
censees. The hearing was'.sched­
uled so fast that.it.was not'even 
listed oh the weekly, list of hear-

, about changes being proposed to.,, ,-mendation makes these.requests,.. ings mailed/out ,by the Legislaf 
the laws goveminr the Real EsA'-/ludicrous.. \ ...> . tive Affairs'office.,', j'.'t'./jp '".Yk

,taie Surety Fund.,-. I V L‘xWhy. was .the ■ bill Amoved so .. 1.. Why is.the association'so; jn-
■“  T " V^ >-  -r-i—  / » n _ . . j —  i„ — -------  t e r e s t e d  " i h "  g e t t i n g . ; ' ; (H B - 7 0 5

passed? .Testimony at 'the hear-' 
ing indicated that they think that 
the surety'fund is paying out:too 
many claims'linder the-present 
system.-A comparison was made 
between the claims paid ;by' the'

_ ,.......................... California fund and our fund to.
a real estate_sales t r a n s a c t o r ; I  wai’̂ a|so.tpld.bjr a"current. emphasize'.-this./ They feel that
•  n  I m A M n n / v  I n  i n t  i n  I I  i n  i  m i k l i n  n t  a h  t U n  A A i m « M i n  i L  n  V.    !     i      — >

„ • On April 3, the .House Labor ’ fast? The following is my guess. 
>.Committee held a teleconference .., The language.inJhe bill was de- 
V hearing on HB-705, ”an act relat-,' .veloped by the'Alaska, Assocla- 

ing to the real, estate..surety.A\ tion of..Realtors/, I/understand 
fund.” This bill will make' sub- ! that it was'first presented to the 

. stantial changes.to the process.., state Real Estate .Commission 
used to reimburst individuals - .for, consideration at its lhstmeet- 

•:who are damaged monetarily,In.^*Ing./,^ *.\7;

when a licensee is involved.   oublic member on the commis-
' The bill will also change the sicn that the commission decided

law so that an individual will oniy^-tto study the proposal-and-deter- 
be able to claim-damages if the--'- mine’: what-action it;Avould take 
loss is due to intentional mis: on the proposal_at.theLnpxt_m.eetr
representation. At present the U- ing. This is not an unusual action..', tate .-brokers''' and; two - public
censee is held responsible'even if for the commlssidnl'Y1, a<>***'" members) ' : who ■'"can1’''adopt,1

The"proposal next surflced'ai'

the hearing office is responsible 
for this. •*■».* i;,} ..»-.*>»'
r' Thislsalsoludicroussa.ue’the- 

hearing'df.'ice-presents findings' 
to the commission'(five real es-'

the misrepresentation is uninten­
tional. ; -'

Also, an individual will have to 
get a judgment in court before a 
claim against the surety fund can 
be filed. At present an admin­
istrative hearing is required. 
These are major changes to the 

. law that should have a great deal 
of public discussion before they, 
are enacted. A ;

I . was surprised : and. then 
shocked by, the actidn'' of the 

t House Labor Committee; on Jhls.. 
' bill. It was introduced by” the 

committee on March:26. Eight 
C days later the committee held a 
- teleconference hearing-'and at 

the end of the hearing passed the 
bill from the committee/I under-, 
stand that it was a unanimous do-'

’ pass by the members of the com- 
" mi ttee present.

Other than the testimony by 
Elizabeth Johnson, an attorney 
who has conducted many of the 

' administrative hearings • on 
surety fund claims, the most dis- 

' dnguishing feature of the hearing 
was what I would describe as th e ' 

: committee’s lack of understand-'‘ 
ing of the bill. I think this will be- 
supported by the report of the 
hearing if one is prepared.

During the hearing several of 
.the committee members asked 
that those testifying provide 
them with written comments so

HB-705" and a companion' bill -in’ 
the Senate.. However before this 
happened the state Realtors as­
sociation held its annual cocktail 
party for legislators in Juneau. 
•-'I.have seen no problem with 
the Labor Committee's introduc­
tion of HB-705.1 also see no prob­
lem with the legislators attend-; 
ing the Realtors’, annual cocktail1 
parb. Realtors are constituents' 
and deserve no less. However, I

change "or"rejectr the"findings. 
Also, so'far less than-30 percent' 
of the claims filed.against’/the’ 
fund have been paid. The present 
process gets the job done in less1 
than six month^. If HB-705 passes' 
the process will go back to the 
civil courts' and have to compete 
with other matters on the court 
c a i e i i d e r . h  

. .These proposed changes have’ 
the potential of affecting-eVefy.-: 
person who buys or sells real es^1

am shocked that a bill with suchi^_tate.. in..Alaska. It.should.Jmve;. 
potential impact' on the public- "much more public discussion. J{ 
wculd be moved from the com- would also suggest that it'islm-j 
mitiee with so little regardlfor^'portant enough for the state rea l’ 
public input. f - • -• v ; estate commission to hold a spe-;
I The record will show that;of dal. meeting.to hoid a public;

' the persons' in attendance at the hearing on the changes., 
teleconference hearing (persons Frank Austin . -Kl,

attended at Fairbanks, Homer 
and Anchorage), less that 10 per-

, . 3839 Apollo Drive
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R E L A T I N G  T O  TH E  REA L E S T A T E  S U R E T Y  F U N D

S i n c e  19 8 0 a fu nd  c r e a t e d  by t h e  A l a s k a  Re al  E s t a t e  
C o m m i s s i o n  h a s  a l l o w e d  p a y m e n t  up to  $.10,000.00 pe r t r a n s a c t i o n  
to c o n s u m e r s  wh o  h a v e  s u f f e r e d  f i n a n c i a l  l o s s  b e c a u s e  of a re a l  
e s t a t e  l i c e n s e e ' s  a c t i o n  t h a t  i n v o l v e d  f ra u d ,  d e c e i t ,  m i s r e p r e­
se n t a t i o n ,  o r c o n v e r s i o n  of t r u s t  funds. T h e  f un d is m a i n t a i n e d  
by p a y m e n t  of a y e a r l y  s u r e t y  fee not  to e x c e e d  $ 1 2 5 . 0 0  for e a c h  
l i c e n s e e .  A f t e r  t h e  fu n d r e a c h e s  $ 2 5 0 , 0 0 0 . 0 0  t h e  Re a l E s t a t e  
C o m m i s s i o n  a d j u s t s  t h e  f e e s  so t h a t  t h e  f u n d  is m a i n t a i n e d  at a 
l e ve l not le ss  t h a n  $ 2 5 0 , 0 0 0 . 0 0 .

P r i o r  to 1980  p e r s o n s  m a k i n g  a c l a i m  a g a i n s t  t h e f u n d
had to f i r s t  s e c u r e  a c o u r t  j u d g m e n t  a g a i n s t  t h e  l i c e n s e e .  In 
1980 a f t e r  Su nsi,f r e v i e w  of t he  l e g i s l a t i o n ,  t h e  r e q u i r e m e n t  of a 
j u d g m e n t  was d r o p p e d  a n d  t h e  R e a l  E s t a t e  C o m m i s s i o n  set up  a 
p r o c e d u r e  w h e r e b y  c o m p l a i n a n t s  c o u l d  m a k e  a c l a i m  d i r e c t l y  
a g a i n s t  the fund.

O n c e  a c o m p l a i n t  is r e c e i v e d  an a d m i n i s t r a t i v e  h e a r i n g  
is held. The h e a r i n g  c o n s i s t s  of p r e s e n t a t i o n s  by t h e  c l a i m a n t  
and th e  l i c e n s e e  or l i c e n s e e s .  T h e  A d m i n i s t r a t i v e  H e a r i n g
O f f i c e r  has the p o w e r  to s u b p o e n a  e v i d e n c e  i n c l u d i n g  d o c u m e n t s  
and to r e q u i r e  the  a t t e n d a n c e  of w i t n e s s e s .  B o t h  p a r t i e s  a r e  
a l l o w e d  c o u n s e l  if t h e y  so choos e.

At th e  c o n c l u s i o n  of the  h e a r i n g ,  F i n d i n g s  of Fa c t and 
C o n c l u s i o n s  of L a w  ar e  e n t e r e d  w i t h  a r e c o m m e n d a t i o n  to t h e  R e a l  
E s t a t e  C o m m i s s i o n  on w h e t h e r  th e c l a i m  s h o u l d  be paid.

It s h o u l d  be n o t e d  th a t o n c e  a H e a r i n g  O f f i r r  .ias m a d e  
a r e c o m m e n d e d  d e c i s i o n  th e  Re al  E s t a t e  Commiss^' e v i e w s  t h e
c a s e  and d e c i d e s  w h e t h e r  t h e  c l a i m  s h o u l d  be . A f t e r  t h e
f in al d e c i s i o n ,  t h e  l i c e n s e e  s t i l l  ha s  t h e  _• p t i o n  to a p p e a l  to 
t h e  S u p e r i o r  Court.

A t t a c h e d  is a s u m m a r y  of th e  c l a i m s  paid  s i n c e  t h e
i n c e p t i o n  of t h e a d m i n i s t r a t i v e  p r o c e e d i n g s  in 1980.

H o u s e  B i l l  No. 7 0 5  and S e n a t e  B i l l  No. 537  s u b s t a n t i a l l y  
amend t h e  c u r r e n t  p r o c e d u r e  to a g a i n  r e q u i r e  t h a t  m e m b e r s  of t h e  
p u b l i c  o b t a i n  a j u d g m e n t  a g a i n s t  the  l i c e n s e e  p r i o r  to m a k i n g  a 
c l a i m  a g a i n s t  th e fu nd. The  l e g i s l a t i o n  t h e n  r e q u i r e s  a s e c o n d  
h e a r i n g  by t h e  c o u r t  to d e t e r m i n e  t h a t  t h e  j u d g m e n t  c r e d i t o r  h a s  
no  o t h e r  a s s e t s  a v a i l a b l e  and t h a t  p a y m e n t  f r o m  t h e  f u n d  is 
;proper. T h e  p r o p o s e d  l e g i s l a t i o n  a l s o  r e s t r i c t s  th e t y p e  of 
‘cl a i m s  w h i c h  are p a i d  f r o m  th fund.
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(d) P a g e  2, l i n e s  1 2 - 14  -- s p e c i f i c a l l y  p r o h i b i t s
p a y m e n t  on c l a i m s  for i n n o c e n t  m i s r e p r e s e n t a t i o n .

S e c t i o n  3, page 2, AS 0 8 . 8 8 . 4 6 5  r e q u i r e s  a second 
h e a r i n g  a f t e r  e n t r y  of a judgment and b e f o r e  amount is paid from 
S u r e t y  Fund.

(a) P a g e  2, l i n e s  20 and 21 —  r e q u i r e m e n t  of h e a r i n g  
w i t h i n  30  d a y s  is v i r t u a l l y  i m p o s s i b l e  to e n f o r c e  a d m i n i s t r a­
t i v e l y  w i t h  t h e  c u r r e n t  b a c k l o g  in th e  c o u r t  s y s t e m .

(b) (4)  P a g e  3, l i n e s  4-6 - - W h a t  is  a " r e a s o n a b l e  
a t t e m p t " ?  O p e n  to j u d i c i a l  i n t e r p r e t a t i o n  and " m i n i  t r i a l "  on 
a t t e m p t  t o f i n d  j u d g m e n t  c r e d i t o r  and d e t e r m i n e  a s s e t s .

(b)(5) P a g e  3 —  r e q u i r e s  a s e p a r a t e  c o u r t  h e a r i n g  on 
w h e t h e r  c r e d i t o r  h a s  b e e n  a b l e  to l o c a t e  a s s e t s  a n d  h a s  t a k e n  th e 
" n e c e s s a r y  a c t i o n "  to a p p l y  t h e  a s s e t s  to the  j u d g m e n t .  W h a t  is 
" n e c e s s a r y  a c t i o n " ?

(b)(6) P a g e  3> l i n e s  1 3- 16  -- r e q u i r e s  t h e  c o u r t  to 
m a k e  an i n d e p e n d e n t  d e t e r m i n a t i o n  t h a t  t h e  c l a i m a n t  ha s  

^ " d i l i g e n t l y  p u r s u e d  o t h e r  r e m e d i e s . "  W h a t  is m e a n t  by t h i s  
liphrase? R e q u i r e s  a s e p a r a t e  s h o w i n g  t h a t  t h e r e  is  n o o t h e r  
'"person t h a t  c o u l d  be l i a b l e  in th e t r a n s a c t i o n  — - in o t h e r  w o r d s  
t h e  c l a i m a n t  c o u l d  o b t a i n  a j u d g m e n t  a g a i n s t  l i c e n s e e  A an d 
d u r i n g  t h e  h e a r i n g  u n d e r  t h i s  s e c t i o n ,  a d i f f e r e n t  j u d g e  c o u l d  
c o n c l u d e  t h a t  l i c e n s e e  B is r e s p o n s i b l e  a nd  d e n y  p a y m e n t  f r o m  t h e  
fund. T h i s  is a p e c u l i a r  p r o v i s i o n  w h i c h  c o u l d  r e s u l t  in 
c o n t r a d i c t o r y  f i n d i n g s  by j u d g e s  w i t h  r e g a r d  to t h e  s a m e  
t r a n s a c t i o n ,  t h e r e b y  a l l o w i n g  l i c e n s e e s -  to s h i f t  r e s p o n s i b i l i t y  
a n d  a vo id  p a y m e n t  f r o m  t h e  fund.

S e c t i o n  4 A S  0 8 . 8 8 . 4 7 0  r e p e a l e d  and  r e e n a c t e d :

(a) P a g e  3, l i n e s  17-21 —  r e q u i r e s  a s e p a r a t e  c o u r t  
h e a r i n g  and in e f f e c t  a " m i n i  t r i a l "  on t h e  v a l i d i t y  of t h e  
cl a i m .

(b) P a g e  3, l i n e s  2 2 - 2 7  -- r e q u i r e s  t h e  c l a i m a n t  to 
p r o v e  h i s  c a s e  tw i c e .  N o t e  t h a t  if t h e  a c t i o n  w a s  d e f e n d e d  by a 
T r u s t e e  in B a n k r u p t c y  t h e r e  h as  to be a n e n t i r e l y  n e w  h e a r i n g ,  
a l t h o u g h  m a n y  t i m e s  t h e r e  w i l l  h a v e  a l r e a d y  b e e n  a c o m p l e t e  t r i a l  
in B a n k r u p t c y  Co u rt .
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S e c t i o n  7 AS  0 8 . 8 8 . 4 7 5 ( b ) :

(b) Pa g e 4, l i n e s  1 6 - 2 0  —  t h e r e  is no  d e f i n i t i o n  of  
" t r a n s a c t i o n . "  T h i s  s e c t i o n  a p p e a r s  to r e a d  t h a t  n o  m a t t e r  h o w  
m a n y  p e o p l e  a r e  i n v o l v e d  n o r  h o w  m u c h  m o n e y  is  lo st,  i f th e
l i c e n s e e  can c l a i m  t h a t  t h e r e  w a s  o n l y _ o n e  " t r a n s a c t i o n "  t h e n  the  
$ 1 0 , 0 0 0 . 0 0  l i m i t  a p p l i e s .  F o r  e x a m p l e ,  in t h e  c a s e  of t h e  s a l e  
o f  s h a r e s  i n a l i m i t e d  p a r t n e r s h i p ,  i f  t h e  l i c e n s e e  m a k e s  
f r a u d u l e n t  s a l e s  t o  50  p e o p l e ,  o b t a i n s  $ 5 , 0 0 0 . 0 0  f r o m  ea ch, and  
t a k e s  the m o n e y ,  is t h i s  c o n s t r u e d  as " o n e  t r a n s a c t i o n "  w h e r e  the 
$ 1 0 , 0 0 0 . 0 0  l i m i t  w o u l d  a p p l y ?

C o m m e n t s :

S u g g e s t i o n  for  c h a n g e s  in- c u r r e n t  s t a t u t e  and a d m i n i­
s t r a t i v e  p r o c e e d i n g s .

S o m e  of t h e  p r i m a r y  c o m p l a i n t s  I ' v e  h e a r d  a b o u t  t h e
S u r e t y  Fund  c a n  be s o l v e d  e a s i l y  w i t h i n  t h e  c o n t e x t  of t h e  
p r e s e n t  p r o c e d u r e  a d m i n i s t e r e d  by the  R e a l  E s t a t e  C o m m i s s i o n  by 
m a k i n g  c h a n g e s  to t h e  c u r r e n t  s t a t u t e .

1. E l i m i n a t i o n  of " f r i v o l o u s "  cl a i m s .  S o m e  l i c e n s e e s  
h a v e  c o m p l a i n e d  t h a t  t h e y  a r e  b u r d e n e d  w i t h  r e s p o n d i n g  to 
" f r i v o l o u s "  c l a i m s  w h i c h  ar e  t h e n  d e n i e d .  It h a s  b e e n  my 
e x p e r i e n c e  t h a t  t h e r e  a r e  v e r y  fe w  " f r i v o l o u s "  c l a i m s .  M a n y  
c l a i m s  a r e  s e t t l e d  o r w i t h d r a w n  p r i o r  to h e a r i n g  or  d u r i n g  t h e  
h e a r i n g  p r o c e s s .  If t h e r e  is a p r o b l e m  rith i n a d e q u a t e  i n i t i a l  
s c r e e n i n g  of c o m p l a i n t s ,  I w o u l d  s u g g e s t  th e f o l l o w i n g :

a. E s t a b l i s h  a m a n d a t o r y  f i l i n g  fee  of p e r h a p s  
$ 5 0 . 0 0  to d i s c o u r a g e  t h o s e  p e r s o n s  w h o  feel  th e  fu n d is a s o u r c e  
of fr ee  mo n e y .

b. A l l o w  t h e  s t a f f  of t h e  R e a l  E s t a t e  C o m m i s s i o n  
to do an i n i t i a l  s c r e e n i n g  of the  c o m p l a i n t .  If t h e  c o m p l a i n t  is 
not  r e c o m m e n d e d  fo r  an a d m i n i s t r a t i v e  h e a r i n g  and t h e  c l a i m a n t  
w i s h e s  tj  go forward , t h e y  m u s t  post  a b o n d  of  $ 2 5 0 . 0 0  to  s e c u r e  
p a y m e n t  of h e a r i n g  c o s t  and  p a r t i a l  a t t o r n e y ' s  f e e s  to t h e  
l i c e n s e e  if t h e  c l a i m  is d e n i e d .

2. D e n i a l  of D u e  P r o c e s s  —  t h e r e  h a v e  b e e n  s o m e  
f e e l i n g s  by c l a i m a n t s  t h a t  b e c a u s e  t h e y  a r e  not e n t i t l e d  to  a 
j ur y trial, the a d m i n i s t r a t i v e  p r o c e e d i n g  d e n i e s  t h e m  du e 
p r o c e s s .  No a d m i n i s t r a t i v e  p r o c e e d i n g  p r o v i d e s  for a j u r y  t r i a l  
an d as a p r a c t i c a l  m a t t e r  all  t h e  r i g h t s  and p r i v i l e g e s  a c c o r d e d  

in a c o u r t  h e a r i n g  a r e  p r e s e r v e d  in t h e ‘a d m i n i s t r a t i v e  p r o c e d u r e  
p r o c e s s .  T h e  o n l y  e x c e p t i o n  is the. r e l a x e d  s t a n d a r d  fo r  th e 

r u l e s  of e v i d e n c e .  . T h i s  h a s  n o t b e e n  a s i g n i f i c a n t  p r o b l e m  in 

a n y  c as e I h a v e  h a n d l e d ,  i n w h i c h  e i t h e r  an a t t o r n e y  a p p e a r e d  or
i'iri w h i c h  l i c e n s e e s  r e p r e s e n t e d  t h e m s e l v e s .
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If t h i s  is p e r c e i v e d  as a p r o b l e m ,  t h e  c u r r e n t  s t a t u t e  
c a n  be  a m e n d e d  to p r o v i d e  for de n o v o  r e v i e w  by t h e  S u p e r i o r

• . C o u r t  as is d o n e  in s c h o o l  e m p l o y m e n t  cases.

3. A l l o w a n c e  of  c l a i m s  b a s e d  on i n n o c e n t  or  n e g l i g e n t  
m i s r e p r e s e n t a t i o n .  S o m e  of the  m o s t  v o c i f e r o u s  o p p o s i t i o n  to the  
S u r e t y  Fund h a s  b e e n  to c l a i m s  w h i c h  h a v e  b e e n  a l l o w e d  on t h e
b a s i s  of i n n o c e n t  or  n e g l i g e n t  m i s r e p r e s e n t a t i o n .  T h i s  t h e o r y  of  
r e c o v e r y  is c o n s i s t e n t  w i t h  t h e  h o l d i n g s  of t h e  A l a s k a  S u p r e m e  
Co u r t .  Thus, l i c e n s e e s  a r e  g o i n g  to c o n t i n u e  to be h e l d
r e s p o n s i b l e  for  m i s t a k e s  w h i c h  ar e  i n n o c e n t l y  m a d e  r e g a r d l e s s  of 
t h e  s tus of t h e  S u r e t y  Fund.

Tn short, w i t h  the a b o v e - n o t e d  e x c e p t i o n s ,  t h e  S u r e t y  
'Fund w o r k s  w e l l  in p r o t e c t i n g  t h e  p u b l i c  i n t e r e s t  a n d  i n s u r i n g  
{that l i c e n s e e s  r e c e i v e  a f a i r  h e a r i n g .  In a d d i t i o n ,  th e
' a d m i n i s t r a t i o n  of t h e  S u r e t y  Fund o v e r  t h e  pa s t  t h r e e  y e a r s  ha s  
c a u s e d  t h e  i n d u s t r y  to " s e l f  p o l i c e "  to a g r e a t  d e g r e e .  T h e  
^problems wi th  t he  fu n d ca n  be m o r e  r e a d i l y  a d d r e s s e d  by a m e n d i n g  
t h e  c u r r e n t  p r o c e d u r e  t h a n  r e q u i r i n g  c o n s u m e r s  to p r o s e c u t e  
c l a i m s  t h r o u g h  c i v i l  co u r t .



H o e y ,  T h o m a s  

C o n g d o n ,  R e n w i c k  

L a n k f o r d ,  D a n i e l  

M c C o r m i c k ,  G a i l  

M o t o n a g a ,  G a r y  

C a l v o ,  T o n y  

O d e l l ,  h i n a  

M c C o u r t ,  J a m e s  

J o n e s ,  J e r r y  

R u s z k o w s k i ,  A l v i n  

R i n k , R o b e r t

9. S u r e t y  C l a i m  Recovery:

R e c o v e r y  c o m p l e t e .

R e c o v e r y  c o m p l e t e  0 3 0 3 8 3 .

B i l l e d  0 1 1 8 8 3 ,  no r e s p o n s e .

R e c o v e r y  c o m p l e t e  0 5 2 6 8 3 .

R e c o v e r y  c o m p l e t e .

C l a i m  r e p a i d ;  n e a r i n g  c o s t s u n p a i d .  

C l a i m a n t  paid, h e a r i n g  c o s t s  u n p a i d .  

B i l l e d  8 3 0 7 1 8 ;  n o  r e s p o n s e .

C l a i m a n t  p aid, h e a r i n g  c o s t s  u n p a i d .  

C l a i m a n t  p aid, h e a r i n g  c o st s  u n p a i d .  

C l a i m a n t  paid, h e a r i n g  c o s t s  u n p a i d .

11,275

4 , 2 2 5

10,000
1 , 000

80 0

1,000
1,000

3 1 ^ 4 2 9

1,000
1,139

10. S u r e t y  c l a i m s  s t a t i s t i c s :

F i s c a l  Y e a r C a l e n d e r Y e a r

F i l e d P a i d F i l e d P a i d

198 i. 31 0 52 3 $ 1 1 , 9 4 3

1982 70 13 $ 4 1 , 8 5 3 93 18 6 2 , 6 1 2

1983 99 20 8 0 , 3 4 6 123 14 67 ,644

1984 97 3 3 0 , 0 0 0 29 1 10 , 0 0 0

T o t a l s  to date 297 36 S 1 5 2 . 1 9 9 * 297 36 S152 , 199*

*  T h i s  a m o u n t  i n c l u d e s  p a i d c l a i m s  t h a t  h a v e s i n c e  b e e n  r e c o v e r e d  f r o m

the l i c e n c e e s ,  and t h e r e f o r e d i f f e r s  f r o m  the t o t a l  that is s t a t e d  on the

S u r e t y  C l a i m  C a s e  s u m m a r y  a n d as s h o w n  b e l o w .

S u r e t y  c l a i m  totals : N u m b e r s o f  c l a i m s D o l l a r  a m o u n t s of c l a i m s

p a i d ,  u n r e c o v e r e d 37 12 .5% $ 1 2 4 , 9 7 4  .24 8 . 1 2

P a i d ,  r e c o v e r e d * * 2 9 , 0 2 5 . 0 0 1 . 9 2

P D - A p p r o v e d 3 1 . 0 2 1 8 , 0 1 2 . 0 0 1. 2 2

D e n i e d 69 2 3 . 2 2 317 ,898.97 2 0 . 5 2

P D - D e n i e d 1 0 . 3 2 1 1 , 0 0 0 . 0 0 0 . 7 2

W i t h d r a w n 30 1 0 . 1 2 134 ,878.25 8 . 5 2

In p r o c  s 157 5 2 . 9 2 9 0 1 , 6 5 7  .39 5 8 . 2 2

T o t a l  filed 297 1 0 0 . 0 2 S I . 547 ,945.85 1 0 0 . 0 2

D e c i d e d  claims: N u m b e r s  o f  cl a i m s D o l l a r  a m o u n t s o f  c l a i m s

P a i d ,  u n r e c o v e r e d 37 2 6 . 4 2 $ 1 2 4 , 9 7 4 . 2 4 1 9 . 3 2

P a i d ,  r e c o v e r e d ★ * 29 ,025 .00 4 . 5 2

P D - A p p r o v e d 3 2 . 1 2 18 ,012.00 2 . 8 2

D e n i e d 69 4 9 . 4 2 317 ,898 .97 5 0 . 8 2

P D - D e n i e d 1 0 . 7 2 1 1 , 0 0 0 . 0 0 1 . 7 2

W i t h d r a w n 30 2 1 . 4 2 1 3 4 , 8 7 8 . 2 5 2 0 . 9 2

T o t a l  d e c i d e d  cla i m s  140 1 0 0 . 0 % S646 .288.46 1 0 0 . 0 2

* T h e s e  n u m b e r s  a r e  i n c l u d e d  in the paid, u n r e c o v e r e d ,  c a t e g o r y  b e­

ca u s e  t h e r e  is o v e r l a p  w h e r e  the h e a r i n g  c o s t s  are  o u t s t a n d i n g  a f t e r  

r e p a y m e n t  o f  the* claim.
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A p r i l  2 4 ,  1 9 8 4

T b i  A l a s k a  R e a l  E s t a t e  C o m m i s s i o n

R E :  T e s t i m o n y :  H B  7 0 5  a n d  S B  5 3 7 Z d x - S h c j z i J -

R e g a r d i n g  t h e  e x i s t i n g  s u r e t y  f u n d  s t r u c t u r e ,  I h a v e  h a d  t h e  

o p p o r t u n i t y  t o  r e a d  b o t h  t h e  S t a t e  A s s o c i a t i o n ' s  p o s i t i o n  

p a p e r  a n d  t h e  ; c o r r e s p o n d i n g  p e n d i n g  l e g i s l a t i o n  t o  w h i c h  t h i s  * 

t e s t i m o n y  i s  a d d r e s s e d .  • -

M y  f i r s t  c o n c e r n  i s  t h e  b r o a d  b r u s h -  m e t h o d  b y  w h i c h  t h e  

l e g i s l a t i o n  w o u l d  a p p l y  t o  t h e  e x i s t i n g  S u r e t y  F u n d .  O n e  

d o e s  n o t ,  w h e n  o n e ' s  a u t o m o b i l e  r e q u r i e s  a t u n e - u p ,  r e p l a c e  

t h e  e n t i r e  e n g i n e .  I n s t e a d ,  o n e  p e r f o r m s  t h e  r e q u i r e d  a d ­

j u s t m e n t s  t o  c o n t i n u e  o n .  T h e  a n a l o g y  a p p e a r s  t o  b e  v e r y  

a p p r o p r i a t e  t o  H B  7 0 5  i n  r e g a r d  t o  t h e  S u r e t y  F u n d .  T h e  

l e g i s l a t i o n  w o u l d  r e p l a c e  t h e  h e a r t  o f  t h e  s y s t e m  w h e n  i n d e e d  

o n l y  a t u n e - u p  is r e q u i r e d .

I a m  s y m p a t h e t i c  t o  t h e  A s s o c i a t i o n ' s  c o n c e r n s  e n d  c l a i m s  o f  

f r i v o l o u s  a n d / o r  v i n d i c t i v e  c l a i m s ' - b e i n g  f i l e d  a g a i n s t  l i c e n ­

s e d  r e a l  e s t a t e  a g e n t s .  I b e l i e v e  t h i s  t o  b e  a l e g i t i m a t e  

c o n c e r n  a n d  o n e  t h a t  m u s t  b e  a d d r e s s e d .  W h e n  t h e  c u r r e n t  

S u r e t y  F u n d  s y s t e m  w a s  f o r m u l a t e d  i n  1 9 7 9 - 1 9 8 0 ,  t h e  e x p e r i e n c e  

o f  a s i g n i f i c a n t  n u m b e r  o f  l e s s  t h a n  v a l i d  c l a i m s  w a s  n o t  f u l l y  

a n t i  ci p a t e d .

T h e  c o n c e p t  o f  a f i l i n g  f e e  is a s t e p  i n  t h e  r i g h t  d i r e c t i o n

f o r  r e m e d y .  T h e  s u g g e s t i o n  t h a t  i t  b e  S 5 0  t o  $ 1 0 0  i s  g o o d ,

h o w e v e r ,  i n  m y  o p i n i o n  t h e  a m o u n t  i s  n o t  s u f f i c i e n t .  I a m  i n  

f a v o r  o f  a f i l i n g  f e e  o f  s o m e  g r e a t e r  a m o u n t ,  p e r h a p s  $ 2 5 0 -  

$ 5 0 0 ,  a p o r t i o n  o f  w h i c h  i s  r e f u n d a b l e  i f  t h e  p l a i n t i f f  p r e ­

v a i l s  i n  h i s  a r g u m e n t .  A s  w e  h a v e  s e e n ,  t h e r e  m u s t  b e  s o m e  

c o n s i d e r a t i o n  o n  t h e  p a r t  o f  t h e  p l a i n t i f f  a s  t o  t h e i r  l i a b i l i ­

t y  i n  f i l i n g  a c l a i m  a g a i n s t  t h e  S u r e t y  F u n d .  I f  a p l a i n t i f f

u n d e r s t a n d s  f r o m  t h e  o u t s e t  t h a t  a s u b s t a n t i a l  f e e  i s  r e q u i r e d

t o  f i l e ,  a n a  t h a t  i f  u n s u c c e s s f u l ,  t h e  f e e  i s  c o n s i d e r e d  a c o s t  

o f  l i t i g a t i o n ,  t h e  v a s t  m a j o r i t y  o f  t h o s e  p e o p l e  n o w  f i l i n g  

f r i v o l o u s  o r  v i n d i c t i v e  c l a i m s  w i l l  b e  m a r k e d l y  r e d u c e d .

T h i s  c o n c e p t  e m o d i e s  t w o  f a c t o r s .  F i r s t ,  t h e  p l a i n t i f f  

u n d e r s t a n d s  t h a t  t h e r e  w i l l  b e  a f i l i n g  f e e  t h a t  w i l l  n o t  

b e  r e f u n d a b l e ,  l e t  u s  s a y  $ 1 0 0  o u t  o f  t h e  d e p o s i t .  S e c o n d l y ,  

t h e  p l a i n t i f f  m u s t  c o n s i d e r  t h e  r e m a i n i n g  a m o u n t  t o  b e  a 

" g a m b l e " ,  i f  y o u  w i l l ,  t h a t  h e  w i l l  p r e v a i l .  I n  b r i e f ,  t h e  

l a r g e  f i l i n g  p o l i c y  r e q u i r e s  s o m e  s e r i o u s  e c o n o m i c  f o r e t h o u g h t  

o n  t h e  p a r t  o f  t h e  c o m p l a i n t a n t .



M y  s e c o n d  c o n c e r n  c e n t e r s  a r o u n d  t h e  n u m e r o u s  r e f e r e n c e s  t o  

i n n o c e n t  m i s r e p r e s e n t a t i o n  w h i c h  a p p e a r s  t o  e x c l u d e  s u c h  

a c t i o n  f r o m  t h e  p r o t e c t i o n  o f  t h e  F u n d .  I t h i n k  b a c k  t o  t h e  

l a d y  i n  W a s i l l a  t h a t ,  u p o n  c l o s i n g  a d e a l  f o r  h e r  n e w  c o u n t r y  

r e s i d e n t i a l  a c r e a g e ,  d i s c o v e r e d  t h a t  w h e n  i t  c a m e  t i m e  t o  b u i l d ,  

h a l f  o f  h e r  p r o p e r t y  w a s  o v e r  a c l i f f  a n d  s h e  h a d  p u r c h a s e d  a 

w o n d e r f u l  s e t  o f  m u d  f l a t s .  T h e  a g e n t  h a d  f l a g g e d  t h e  c o r n e r s  

i n c o r r e c t l y .  H e  d i d  n o t  m e a n  t o .  H e  r e a l l y  b e l i e v e d  h e  w a s  

s e l l i n g  h e r  t h e  c o r r e c t l y  s t a k e d  l a n d ,  a n d  t o l d  h e r  s o .  H e  d i d  

n o t  d o  h i s  j o b  p r o p e r l y  a n d  c o n s e q u e n t l y ,  t h e  l a d y ' s  p r o p e r t y .  ~ . 

w a s  w o r t h  o n e - h a l f  o f  w h a t  s h e  p a i d  f o r  i t .

I r e c a l l  t h e  f a m i l y  i n  J u n e a u  t h a t  p u r c h a s e d  a p r e v i o u s l y  

o c c u p i e d  h o u s e  w i t h  t h e  a s s u r a n c e  f r o m  t h e  s e l l i n g  a g e n t  t h a t  

t h e  f o u n d a t i o n  w a s  h i g h  a n d  d r y .  R e a l i t y  s u r f a c e d  w h e n  a 

h i g h  t i d e  i n c r e a s e d  t h e  w a t e r  l e v e l  t o  t h e  p o i n t  i t  f l o o d e d  

t h e  b a s e m e n t  a n d  c r e a t e d  a d i f f i c u l t  p r o b l e m  w i t h  t h e  p o t e n t i a l  

r o t t i n g  o f  t h e  s u p p o r t i n g  m e m b e r s .  T h e  a g e n t  h a d  r e p r e s e n t e d  

t h e  h o u s e  t o  b e  f r e e  o f  f l o o d i n g  p r o b l e m s  a n d  h e  r e a l l y  . b e­

l i e v e d  i t  w a s  b e c a u s e  h e  d i d  n o t  d o  h i s  j o b  a s  w e l l  as h e  s h o u l d  

h a v e :  h e  n e v e r  i n s p e c t e d  t h e  c r a w l  s p a c e  e n d  t h e  s u p p o r t s  f o r

e x i s t i n g  w a t e r  d a m a g e  a n c  p o t e n t i a l  o f  s e m e .

• S h o u l d  t h e  l a d y  in  W a s i l l a  o r  t h e  f a m i l y  i n  J u n e a u  s u f f e r  

e c o n o m i c  h a r d s h i p s  o n  w h a t  c o u l d  w e l l  b e  t h e  b i g g e s i  f i n a n c i a l  

t r a n s a c t i o n  o f  t h e i r  l i v e s  b e c a u s e  t w o  a g e n t s  d i d  n o t  d o  t h e i r  

j o b  a s  c o m p l e t e l y  a s  t h e y s h o u l d  h a v e ?  1 d o  n o t  b e l i e v e  s o .

T h e  a g e n t  o r . t h e  i n d u s t r y ,  m u s t  p r o v i d e  a v e h i c l e  t o  m a k e  t h e s e  

t w o  p e o p l e  w h o l e  a n d  a r e a s o n a b l e  a c c e s s a b l e  S u r e t y  F u n d  is t h a t  

v e h i c l e .  T h e  b u y e r s  i n  t h e s e  i n s t a n c e s ,  a r e  t h e  l a s t  p e o p l e  

t h a t  s h o u l d  s u f f e r  d u e  t o  w h a t  w o u l d  b e  t e r m e d  i n n o c e n t  m i s ­

r e p r e s e n t a t i o n .

T h i r d l y ,  i t  h a s  b e e n  s u g g e s t e d  a s m a l l  c l a i m s  c o u r t  a c t i o n  

m a y  b e  u t l i i z e d  t o  r e s o l v e  a d i s p u t e .  W h i l e  t h i s  m a y  a p p e a r  

o n  t h e  s u r f a c e  t o  b e  v i a b l e ,  e v e n  w i t h  t h e  e x i s t i n g  $ 2 0 0 0  

l i m i t  o r  w i t h  a n  i n c r e a s e  t h e r e o f ,  o n e  w h o  h a s  w o r k e d  w i t h i n

t h e  s m a l l  c l a i m s  s y s t e m  k n o w s  t h a t  a s i m p l e  c h e c k m a r k  i n  t h e

p r o p e r  b o x  o n  t h e  d e f e n d a n t s  r e p l y  f o r m  t u r n s  a s m e l l  c l a i m s  

p r o c e e d i n g  i n t o  a f u l l  d i s t r i c t  c o u r t  c a s e .  T h u s  t h e  b e n e f i t s  

o f  t h e  s m a l l  c l a i m s  s y s t e m  a r e  e a s i l y  l o s t .

I n  s u m m a r y ,  i t  i s  m y  o p i n i o n  t h e  p r o p o s e d  c h a n g e s  a r e  a b a c k ­

w a r d  s t e p  i n  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  f r o m  d a m a g e  i n c u r r e d

i n  a r e a l  e s t a t e  t r a n s a c t i o n .  T h e  j u d g e m e n t  m e t h o d ,  u s e d  p r i o r

t o  t h e  e x i s t i n g  S u r e t y  F u n d  m e t h o d  h a s  p r o v e n  i t s e l f  t o  b e  

t o t a l l y  i n e f f e c t i v e  f r o m  b o t h  a t i m e  a n d  m o n e y  s t a n d p o i n t  i n  

d e a l i n g  w i t h  a l l e g e o  w r o n g s  o n  t h ^  p a r t  o f  r e a l  e s t a t e  a g e n t s .

I t  i s  d i f f i c u l t  t o  c o n s i d e r  r e t u r n i n g  t o  t h a t  s y s t e m  a s  a m e a n s  

t o  r e m e d y  t h e  c u r r e n t  i l l s  o f  t h e  S u r e t y  f u n d .



'Panel .submits real estate. I: 
to end simplified sorely rood -role j
by A nnette  T nylor
1 liix4 tkiJaw Wilier

T h e  House L a b o r  and C om m erce 
C o m m ittee  this w e e k  In troduced  a b[f 
Utnt w ould re q u ire  (v ie  tfm s p rsh o d d y ' 
rea l e s ta te  tra n s a c tio n s  (o 'WirfTJielr 
ca se  In court b e fo re  tapping  the  su re ty  
/und /o rc o m p e n s a tio n .

'D ie  A laska A ssocia tion  of R ea lto rs^  
p ro p o sed  the leg is la tio n  to re c ll/y  t h y f  
c u r r e n t  sy stem  in w hich m em b ers  

QitTv2)Lhey a re  ex p o sed  to double Jeop-

U n d c r  (lie c u r re n t  sy s tem , victim s 
o l f ra u d , deceit o r  m isrep re sen ta tio n  
by licensed  a g e n ts  can  oe aw ard ed  
s u re ty  fund c la im s  — /o r w hich the 
r e a l ty  Is billed —  and  then c a n  sue th 
a g e n ts  In court.
‘ In su re ty  /und c la im s, the p rocedure

Involves both  p a r tie s  p resen tin g  th e ir  
c a se  b e /o re  n h ea rin g s o /fice r, w ho 

ten m a k e s  n reco m m en d a tio n  to the  
aslta H eal E s ta te  C om m ission . T h e  

h ax im u m  a w a rd  Is JIO.COO.
Real e s ta te  a g e n ts  w ant the p ro c e ­

du re  ch an g ed  back  to the w ay  I t  w a s  
b e /o re  1900, w hen |>eople lutd to go t o ' 
cou rt b e /o re  having a c c e ss  to the  
'purely /und. Tlte Jttio leg is la tu re  s im ­
plified the  p ro ced u re  to sav e  people the 
tim e and expense  o I going th ro u g h  the  
cou rt sy s te m .

T he p ro p o sed  leg isla tion  also  w ould 
req u ire  people  who h av e  won th e ir  
co u rt c a se s  lo exhaust all re m e d ie s  /o r  
j t t jh ig  th e ir  m oney back  /ram  the 
u ilty ^ tg cn ls  o r b ro k e ts  b e /o re  being  

IdluWcd to lap  the fund.
R eal e s tn te  ag en ts  said  the c u r re n t

s y s te m  penalizes nil licen sed  a g e n t s ’ 
who p a y  Into the fund r a th e r  th a n  fo­
c u s in g  on die w rtn g -d o e r. A lthough  the*— . 
re a l e s ta te  com rnluslco b ills 'O tcm ill($ .£ ~ y  
a g e n ts , th e re  Is no legal m c c h iu u im -lo -  
e n s u re  p ay m en ts , ag en ts  sa id .

T h e  s u re ly  fund Is n s/>oclal a c c o u n t 
se t u p  by  the le g is la tu re ;to  re im b u rs e  
p eo p le  w ho h av e  been d e f ra u d e d  o r 
m is led  b y  licensed  agen ls ln re a l e s ta te  
tra n sa c tio n s .

A g e n ts  pay up  to J125 In to the  fund  In 
lieu of obtnm ing  p r iv a te 1 b o n d s. 'H ie 
a m o u n t they  pay  Is based a ‘u how  m u ch  
m o n e y  Is In the fund. The l \m d  caru io t 
e x c e e d  5500,000, h a l/ of w h ic h  Is d e s ig ­
n a te d  fo r education .

Campbell to switch' 
from tin to plastic

A » » o c h l « J  F i m

C am den, N .J . — Tlie C am pbell Soup 
c iu i'w tll be rep laced  by a p lastic  con-

‘t ; — *— -u-* *n c<w\Miin«r D rclcr-
ST-’

own c a n s  In 1951. has b e c o m e  the third 
la rg es t m a n u fa c tu re r  In the business, 
tu rn ing  out about 1 billion tin can s  In 
IWU — beh ind  A m erican  C an  Co. and



-MEMORANDUM
f r“r 1 >

TO :

F R O M :

R i c h a r d  A .  L y o n

C o m m i s s i o n e r  

D e p t ,  o f  C o m m e r c e  a n d  

E c o n o m i c  D e v .

J a n e s  L .  M a g o v a n  

E x e c u t i v e  D i r e c t o r  

A l a s k a  R e a l  E s t a t e  C c r r m i s s i o n

State of Alaska .
April 26, 1984

R e a l  E s t a t e  C o m m i s s i o n  

E e a r i n g  o n  E 5  7 0 5  6 

S 3  5 3 7

T h e  c o m m i s s i o n  h e l d  a p u b l i c  n e e t i n g  o n  A p r i l  24 i n  A n c h o r a g e .  T h e  

n e e t i n g  w a s  s c h e d u l e d  f r o n  2 to 5 P . M .  a n d  f r o n  7 to 10 P . M .  T h e r e  w e r e  

20 to 4 0  p e o p l e  in a t t e n d a n c e  m o s t  o f  the t i n e .  W e  e s t i m a t e  50 to 70 

m e m b e r s  o f  t h e  p u b l i c ,  at l e a s t ,  a t t e n d e d  t h e  m e e t i n g .

L i c e n s e e s  w e r e  t h e r e  in g r e a t e r  n u m b e r s  t h a n  n o n - l i c e n s e e s ,  h o w e v e r ,  b o t h  

l i c e n s e d  a n d  u n l i c e n s e d  m e m b e r s  o f  t h e  p u b l i c  a t t e n d e d  in s i g n i f i c a n t  

n u m b e r s .

P u b l i c  t e s t i m o n y  r a n  u n t i l  a f t e r  9 : 0 0  P . M .

A f t e r  t h e  t e s t i m o n y  w a s  h e a r d ,  it w a s  t h e  d e f i n i t e  o p i n i o n  o f  th e  

c o m m i s s i o n  t h a t  i m p o r t a n t  i s s u e s  a n d  q u e s t i o n s  h a v e  b e e n  r a i s e d  b y  b o t h  

l i c e n s e e s  a n d  n o n - l i c e n s e e s ;... M a n y  of t h e s e  a r e  n o t  a d e q u a t e l y  d e a l t  w i t h  

u n d e r  the c u r r e n t  s t a t u t e  a n d  m u s t  b e  a d d r e s s e d .

T h e  c o m m i s s i o n  d e t e r m i n e d  t h a t  t h e s e  c o n c e r n s  are a l s o  not a d e q u a t e l y  

r e s o l v e d  b y  t h e  c u r r e n t  b i l l s  (HB 7 0 5  -  SB 5 3 7 ) .

u p  w i t h  r e c o m m e n d a t i o n s  f o r  l e g i s l a t i o n  t h a t  it  c a n  s u p p o r t ,  l e g i s l a t i o n  

t h a t  w i l l  r e s o l v e  t h e  e x i s t i n g  p r o b l e m s  w i t h o u t  i n t r o d u c i n g  n e w  p r o b l e m s  

o f  at l e a s t  e q u a l  c o n c e r n .

I t  is  t h e  c o m m i s s i o n ' s  i n t e n t i o n  to  h a v e  a l t e r n a t e  l e g i s l a c i v e  

r e c o m m e n d a t i o n s  r e a d y  f o r  t h e  n e x t  s e s s i o n .

T h i s  is a h i g h  p r i o r i t y  w i t h  th e  c o m m i s s i o n .

T n e  c o m m i s s i o n  h a s  a s k e d  t h a t  c o p i e s  o f  its  m i n u t e s  of the m e e t i n g  a n d  

its d e c i s i o n  b e  p a s s e d  o n  to C h a i r m a n  J o h n  G. F u l l e r .  H o u s e  R u l e s  

C o m m i t t e e ,  C h a i r m a n  R i c h a r d  A. E l i a s o n ,  S e n a t e  L a b o r  a n d  C o m m e r c e  

C o m m i t t e e  a n d  C a r o l  D e r f n p r ,  S p e c i a l  A s s i s t a n t ,  B o a r d s  an d  C o m m i s s i o n s .  

T h e s e  c o p i e s  a r e  a t t a c h e d .

A t t a c h m e n t s

J L M / c w / 0 7 0 2 C 5 0



A L A S K A  R E A L  E S T A T E  C O M M I S S I O N  

A p r i l  2 4 ,  1 9 8 4  

A n c h o r a g e ,  A l a s k a

i

C a l l  to O r d e r

B y  a u t h o r i t y  o f  A S  0 8 . 8 8 . 0 5 1 ,  a n d  in a c c o r d a n c e  w i t h  A S  4 4 . 6 2 ,  the  A l a s k a  R e a l  

E s t a t e  C o m m i s s i o n  w a s  c a l l e d  to o r d e r  b y  V i c e  C h a i r m a n  R i b a c c h i  a t  2 : 1 0  on 

, 24 th of  A p r i l  1 98 4.  H e  w e l c o m e d  the p r e s e n c e  of v i s i t e r s  a n d  c a l l e d  the 

m e e t i n g  to o r d e r  as a p u b l i c  h e a r i n g .

.Vice C h a i r m a n  R i b a c c h i  a c k n o w l e d g e d  t he a b s e n c e  cf C h a i r m a n  H i l l  d u e  to the

i l l n e s s  o f  h e r  f a t h e r ,  E a r l  S i l b e r e r ,  a f o r m e r  c o m m i s s i o n e r ,  a nd  o n e  o f  the

o r i g i n a t o r s  of  the r e a l  e s t a t e  c o m m i s s i o n  as w e l l  as a l o n g  t i m e  p r a c t i t i o n e r  

•in the r e a l  e s t a t e  i n d u s t r y .  V i c e  C h a i r m a n  R i b a c c h i  s t a t e d  t h a t  t h e  p u r p o s e  

o f  the p u b l i c  h e a r i n g  w a s  to o b t a i n  a feel f r o m  the  p u b l i c  as w e l l  as the

i n d u s t r y  r e g a r d i n g  two b i l l s  that h a v e  b e e n  i n t r o d u c e d  i n t o  the  L e g i s l a t u r e ,

H B  705 and  SB 5 2 7 .  T h e s e  b i l l s  w o u l d  s i g n i f i c a n t l y  a m e n d  t h e  c u r r e n t  

p r o c e d u r e  in  f i l i n g  a c l a i m  a g a i n s t  t h e  s u r e t y  f und . T he  f o l l o w i n g  

c o m m i s s i o n e r s  w e r e  in a t t e n d a n c e :

D a v e  R i b a c c h i ,  V i c e  C h a i r m a n ,  B r o k e r - A t - L a r g e

K a r e n  M o r r i s ,  B r o k e r

J o h n  B e n s o n ,  B r o k e r

L a V e r n e  C o l l i n s ,  P u b l i c  M e m b e r

G i l  S e r r a n o ,  B r o k e r

A b s e n t '

Ed A n d e r s ,  P u b l i c  M e m b e r  

C h a i r m a n  H i l l ,  B r o k e r

C o m m i s s i o n  s t a f f  p r e s e n t :

J a m e s  L. M a g o w a n ,  E x e c u t i v e  D i r e c t o r  

J o s e p h  P. K o s s ,  I n v e s t i g a t o r / A u d i t o r  

L o i s  B. W a u g h ,  L i c e n s e  E x a m i n e r

B e f o r e  p r o c e e d i n g ,  C o m m i s s i o n e r  R i b a c c h i  a s k e d  e a c h  of th e c o m m i s s i o n e r s  if 

t h e y  w o u l d  l i k e  to m a k e  a c o m m e n t .  A t  t h i s  p a r t i c u l a r  time, n o n e  o f  the 

c o m m i s s i o n e r s  w i s h e d ,  to m a k e  a c o m m e n t .  C o m m i s s i o n e r  R i b a c c h i  t he n  a s k e d  for 

the p u b l i c  to p r e s e n t  t e s t i m o n y  r e g a r d i n g  th e b i l l s .

DRAFT/April 26, 19S4



r r
I S. B. M e d f o r d

Mr . M e d f o r d  s t a t e d  th at  h e  w a s  o p p o s e d  to S 3 7 0 5  a n d  K 3  55 7 .  M r.  H e d f o r d  

s t a t e d  t h a t  th e g e n e r a l  p u b l i c  do  n ot  h a v e  a c c e s s  to u n l i m i t e d  fu nd s.  T h e s e  

b i l l s ,  if e n a c t e d ,  w o u l d  r e q u i r e  h i r i n g  a n  a t t o r n e y  a n d  g o i n g  t h r o u g h  a c o u r t  

p r o c e s s  w h i c h  c o u l d  t a k e  u p  to s i x  y e a r s  b e f o r e  the c a s e  w o u l d  be  s ett led . 

T h e  p r a c t i c a l  e f f e c t  w o u l d  b e  to d e p r i v e  t he  c l a i m a n t  o f  r e a d y  a c c e s s  to 

j u s t i c e .  M r.  M e d f o r d  s u g g e s t e d  t h a t  the c o m m i s s i o n ,  i f  t h e y  d e c i d e d  tc 

a p p r o v e  the  p r e s e n t  l e g i s l a t i o n ,  i n c r e a s e  t h e  s u r e t y  f u n d  f r o m  $ 1 0 , 0 0 0  to a 

$ 1 0 0 , 0 0 0  l i m i t  a n d  t h a t  the  c o m m i s s i o n  s t r e n g t h e n  t h e i r  p o s i t i o n  i n  o r d e r  to 

o b t a i n  m o r e  e v i d e n c e  and  t h a t  m o r e  f u n d s  be a p p r o p r i a t e d  to the  i n v e s t i g a t i v e  

s t a f f .

C o m m i s s i o n e r  M o r r i s  r e a d  a l e t t e r  for  the r e c o r d  w h i c h  is a d d r e s s e d  to 

C o m m i s s i o n e r  K i l l  f r o m  G a r y  W i l k e n ,  f o r m e r  C h a i r m a n ,  C o m m i s s i o n e r  a n d  P u b l i c  

' M e m b e r .  ( L e t t e r  a t t a c h e d  to the m i n u t e s . )

C o m m i s s i o n e r  C o l l i n s  r e a d  a l e t t e r  for t he  r e c o r d  w h i c h  is f r o m  the D e p a r t m e n t  

o f  L a w,  N o r m a n  G o r s u c h ,  A t t o r n e y  G e n e r a l .  ( L e t t e r  a t t a c h e d  to t h e  m i n u t e s . )

J a n e t  K l s c h l e r ,  C l a i m a n t

M s ; • M i s c h l e r  s p o k e  a g a i n s t  c h a n g i n g  the s u r e t y  fu n d  p r o c e d u r e s .  Sh e r e l a t e d  

to the c o m m i s s i o n  h e r  p a s t  h i s t o r y  in w h i c h  s he w a s  i n j u r e d  m o n e t a r i l y  in a 

r e a l  e s t a t e  t r a n s a c t i o n .  H e r  f i r s t  s t e p  w a s  to go t h r o u g h  t he c o u r t s .  She 

i n c u r r e d  S 8 , 0 0 0  in i n d e b t e d n e s s  to an a t t o r n e y  a n d  h a s  s p e n t  ...ver $ 2 0 , 0 0 0  on 

the p r o b l e m ,  w h i c h  is s t i l l  n o t  c o r r e c t e d .  H e r  l a n d  is d e e m e d  u n s e l l a b l e .

S h e  s t a t e d  th a t  s h e  w o u l d  s u p p o r t  a f i l i n g  fee for th e s u r e t y  fund and  that 

s h e  b e l i e v e d  t ha t the  s u r e t y  fund  an d th e c o m m i s s i o n  w e r e  t h e r e  to a s s i s t  the 

p u b l i c .

G e o r g e  O l i v e r ,  A s s o c i a t e  B r o k e r

Mr . O l i v e r ,  A s s o c i a t e  B r o k e r  s i n c e  1 97 A , a s k e d  the c o m m i s s i o n  to s u p p o r t  the

t w o  l e g i s l a t i v e  b i l l s  b e f o r e  the h o u s e  a n d  the s e n a t e .  He a s k e d  the

c o m m i s s i o n  to m a k e  a b o l d  d e c i s i o n  in f a v o r  o f  the l e g i s l a t i o n  w h i c h  w o u l d  

g i v e  a c l e a r  m e s s a g e  to t he  G o v e r n o r  a n d  the A d m i n i s t r a t i o n  t h a t  t h e r e  s h o u l d  

b e  a c h a n g e  in t h e  s u r e t y  f u n d  p r o c e d u r e s .  He s t a t e d  t h a t  the c o m m i s s i o n  w a s  

n o t  e q u i p p e d  to h a n d l e  th e n u m b e r  o f  s u r e t y  c l a i m s  b e f o r e  t h e m  a nd  th at  it ha d 

b e c o m e  a b u r d e n .  H e  s a i d  t h a t  the m a j o r i t y  of the R e a l t o r s  w e r e  i n  f a v o r  of 

the p r e s e n t  l e g i s l a t i o n  b e c a u s e  it is n e c e s s a r y  to c h a n g e  the p r e s e n t  s u r e t y  

fund p r o c e d u r e s  b e f o r e  t he  s u r e t y  fund is d e p l e t e d  d u e  to an o v e r a b u n d a n c e  of 

c l a i m s  h a v i n g  b e e n  m a d e .

V i c e  C h a i r m a n  R i b a c c h i  a s k e d  t h a t  t h e r e  be a d i s t i n c t i o n  m a d e  b e t w e e n  a r e a l  

e s t a t e  l i c e n s e e  ar.d t h e  p r o f e s s i o n a l  o r g a n i s a t i o n ,  R E A L T O R S .  N o t  all

l i c e n s e e s  a r e  R e a l t o r s .  C o m m i s s i o n e r  R i b a c c h i  a l s o  s t a t e d  t h a t  f i v e  o f  .the 

m e m b e r s  h a v e  str*:'ed l'or l e s s  t h a n  s i x  m o n t h s ,  a n d  t ha t the m a j o r i t y  m a y  n o t  oe 

f a m i l i a r  w i t h  the h i s t o r y  o f  th e s u r e t y  fund, a n d  a s k e d  that the p u b l i c  lo ok  

u p o n  the c o m m i s s i o n  as a n e w  b o d y  w i t h  t h e i r  o w n  i d e a s .

- 2 -



’'cary' V l a h o v i c h , P r e s i d e n t ,  A n c h o r a g e  B o a r d  o f  R e a l t o r s

Mr. V l a h o v i c h ,  P r e s i d e n t  o f  t h e  A n c h c r a g e  B o a r d  o f  R e a l t o r s  v'nich h a s  a

m e m b e r s h i p  o f  1 4 0 0 ,  s t a t e d  t h a t  the R e a l t o r s  h a v e  a v e r y  s t r i c t  C o d e  of E t h i c s

a n d  t h e s e  e t h i c s  a r e  s e r v e d  b y  a n  a r b i t r a t i o n  b o a r d ,  w h i c h  is o p e n  to the 

R e a l t o r s  a n d  i n d i v i d u a l s  w h o  h a v e  d e a l t  w i t h  t h e  R e a l t o r s  to a r b i t r a t e  a ny  

p r o b l e m s  t h e y  n a y  h a v e .  M r .  V l a h o v i c h  s t a t e d  t h a t  t h e  m a j o r i t y  o f  the

m e m b e r s h i p  o f  the. A n c h o r a g e  B o a r d  o f  R e a l t o r s  a r e  d i s c o n t e n t e d  w i t h  the

p r e s e n t  s u r e t y  f u n d  a n d  the h e a r i n g  o f f i c e r  p r o c e s s .  K e  s t a t e d  tha t d ue

p r o c e s s  is n o t  p r o v i d e d  b y  t h e  p r e s e n t  p r o c e d u r e .  I t  is b e l i e v e d  by  m a n y  

R e a l t o r s  t h a t  t h e y  n o t  o n l y  f a c e  a s u r e t y  f un d  h e a r i n g  b u t  w i l l  a l s o  face 

c i v i l  p r o c e e d i n g s  s i m u l t a n e o u s l y ,  b e f o r e  or a f t e r  s u r e t y  f u n d  h e a r i n g  h as  

c o n c l u d e d .  T h e  r e a l  e s t a t e  l i c e n s e e s  b e l i e v e  tha'„ t h e  p r e s e n t  s y s t e m  is n o t

e q u i t a b l e .  T h e  s t a t e  m a k e s  n o  e f f o r t  in  r e c o v e r i n g  t h e  l o s s e s  to the s u r e t y

f un d, t h e r e f o r e ,  t he  l i c e n s e e s  h a v e  to b e a r  the b u r d e n  in fees  to the  s u r e t y

f u n d  to m a i n t a i n  its  p r e s e n t  s t a t e .  T h e  h e a r i n g  o f f i c e r ' s  d e c i s i o n s  are m o s t

- d i s s a t i s f y i n g .  T h e y  do  n o t  p r o v i d e  a full c h e c k  a n d  b a l a n c e  s y s t e m  as w e l l  

the p a r t i c i p a t i o n  o f  the c o m m i s s i o n ,  t h e r e f o r e ,  d u e  p r o c e s s  is n o t  g i v e n  to

all i n v o l v e d  in the s u r e t y  f u n d  p r o c e s s .

M a u r e e n  K e n n e d y ,  A l a s k a  Publ.' c I n t e r e s t  R e s e a r c h  C r o u p  ( A K P I R G )

M s .  K e n n e d y  s p o k e  r e p r e s e n t i n g  A l a s k a  P u b l i c  I n t e r e s t  R e s e a r c h  G r o u p  ( A K PI R G ) ,  

w h i c h  h a s  a m e m b e r s h i p  o f 4 0 0 .  M s .  K e n n e d y  is n o t  i n  s u p p o r t  of  t he  p r e s e n t  

l e g i s l a t i o n .  M s.  K e n n e d y  s t a t e d  the s u r e t y  fun d is e f f e c t i v e  s e l f - p o l i c i n g  of 

the i n d u s t r y .  T h e  p r e s e n t  C o m m o n  L a w  a l l o w s  the c o n s u m e r  to a r g u e  for

i n n o c e n t  r e p r e s e n t a t i o n .  She  b e l i e v e s  th a t  a £ 5 0 . 0 0  f i l i n g  f e e  is a d e q u a t e ,

t h a t  a n y  a m o u n t  a b o v e  t ha t ,  c o u l d  c a u s e  u n n e c e s s a r y  h a r d s h i p  for the

c o n s u m e r .  N o t  o n l y  t he  c o n s u m e r ,  b u . t he  l i c e n s e e s ,  s h o u l d  be c o n c e r n e d  a b o u t  

g o i n g  t h r o u g h  the c o u r t s ,  b e c a u s e  it w o u l d  i n c r e a s e  t he  c o s t  t o  t h e  c o n s u m e r  

as w e l l  as to the l i c e n s e e .  I f  t he  s u r e t y  f u n d  d oe s  n o t  b e a r  the b u r d e n  o f

the h e a r i n g  o f f i c e r  p r o c e d u r e ,  t h e n  t h e  c o u r t s  w o u l d  b e a r  the b u r d e n  o f  the

c o s t s  w h i c h  w o u l d  a l s o  i n c r e a s e  t he  c o s t  to t h e  S t a t e .

J u l i a n  M a s o n ,  A t t o r n e y

J u l i a n  M a s o n ,  r e p r e s e n t i n g  the  A l a s k a  A s s o c i a t i o n  of  R e a l t o r s  a n d  th e 

A n c h o r a g e  B o a r d  o f  R e a l t o r s ,  s p o k e  s u p p o r t i n g  the  p r o p o s e d  l e g i s l a t i o n .  O ne  

o f  h i s  m a i n  c o n c e r n s  is t h e  d a m a g e  to th e l i c e n s e e ' s  r e p u t a t i o n  t h r o u g h  

a d v e r s e  p u b l i c i t y .  M r .  M a s o n  s t a t e d  t h a t  if the p r e s e n t  s u r e t y  fui.d s y s t e m  is 

n o t  c h a n g e d ,  the f o l l o w i n g  t h i n g s  c o u l d  h a p p e n :

T h e  B e v i n s / B a l l a r d d e c i s i o n  f r o m  the: S u p r e m e  C o u r t  e s t a b l i s h e s

t'n at th e R e a l  E s t a te l i c e n s e e m a y n o w  be h e l d  l i a b l e  for in

" i n n o c e n t m i s r e p r e s e n t a t i o n " . T h e S u p r e m e  C o u r t ,  in its

d e c i s  i o n , i n v i t e s t he  R e a l  Es ta te l i c e n s e e s '  to i n c l u d e i n

l i s t i n g a g r e e m e n t s p r o v i s  ion s w h i c h  r e q u i r e  the s e l l e r to

i n d e m n i f y t h e  a g e n t s if c l a i m s a re  m a d e  a g a i n s t  t hen . T h i s is

o n  p a g e s i x t e e n  o f the a d v a n c e opiin i o n .  T h e  r e s u l t  w o u l d b e

t h a t  .the l i c e n s e e  w o u l d  t e n d e r h i s d e f e n s e  to the s e l l e r , t h e

s e l l e r  w i 11 t h e n  su e the b u y e r . T h e : s e l l e r  w o u l d  t h e n  u s e o n e

f o r m  to b r i n g  all p a r t i e s  of. the t r a n s a c t i o n  t o g e t h e r . H e

s u g g e s  ted t h a t  this w o u l d  no t be an e a s i e r  s y s t e m  b u t  o n e  t h a t

w o u l d  be m a d e  m o r e  ci i f f i c u l t  a nd t i m e c o n s u m i n g .



Hr. M a s o n  s t a t e d  t n a t  t he  p r e s e n t  s u r e t y  f u n d  s y s t e m  is b o g g e d  

d o v n  b y  s u r e t y  c l a i m s  a n d  w i l l  c o n t i n u e  to b e  so b e c a u s e  o f  the 

e a s y  a c c e s s  to the f u n d .

3. T n e  c l a i m a n t  w i l l  e v e n t u a l l y  b e a r  t h e  c o s t  o f  the a d m i n i s t r a t i v e

t i m e  o f  the h e a r i n g  o f f i c e r  p r o c e d u r e .  T h i s  is n o w  a t r e n d  in 

the S t a t e  g o v e r n m e n t .

In  c o n c l u s i o n ,  Mr . M a s o n  s t a t e d  t h a t  t i m e  is n o t  a p r o b l e m  in th e c o u r t  

s y s t e m ,  t h a t  it  t a k e s  l e s s  t i m e  a n d  is l e s s  c o s t l y  t h a n  th e p r e s e n t  s u r e t y  

fu nd  p r o c e e d i n g s .  T h e  m a i n  p o s i t i v e  r e a s o n  for  s u p p o r t i n g  the l e g i s l a t i o n  is 

t h a t  it w i l l  p r o v i d e  a n e u t r a l  f o r u m  to h a n d l e  c a s e s .  It is a for m by w h i c h  

one is n o t  j u d g e d  b y  o n e ' s  p e e r s  or b y  a h e a r i n g  o f f i c e r  w h o  is h i r e d  b y  the 

c o m m i s s i o n  w h i c h  g i v e s  th e a p p e a r a n c e  o f  u n f a i r n e s s .  It is i m p o r t a n t  to h a v e  

an i n d e p e n d e n t  s y s t e m  to j u d i c a t e  c l a i m s  a g a i n s t  R e a l t o r s  a nd  that s y s t e m  is 

the j u d i c i a r y .  It  is n o t  t he  f u n c t i o n  o f  t he  r e a l  e s t a t e  c o m m i s s i o n  to 

c o m p e n s a t e  w i t h o u t  f i n d i n g  f a u l t .

D a v i d  L e B i o n d ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

D a v i d  L e B i o n d ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  for t h e  D e p a r t m e n t  of L a w  spo ke,  

r e s p o n d i n g  to Mr. M a s o n ' s  c o m m e n t s .

Mr. L e B i o n d  u r g e d  the c o m m i s s i o n  to i n q u i r e  f r o m  s t a f f  as to w h a t  h a s  b e e n  the

r e c o r d  o f  the s u r e t y  fund, w h a t  the  c u r r e n t  s t a t u s  of the fund is a n d  h o w  m a n y

c l a i m s  h a v e  b e e n  p a i d .  H e s u g g e s t e d  this  du e to c o m m e n t s  m a d e  b y  p r e v i o u s  

s p e a k e r s  t h a t  the f u n d  is p o s s i b l y  b e i n g  d e p l e t e d  b y  p a y i n g  out c l a i m s .

Mr. L e B i o n d  a d d r e s s e d  th e n o t i o n  t h a t  t h e r e  is s o m e t h i n g  f u n d a m e n t a l l y  u n f a i r  

a b o u t  t he s u r e t y  f u n d  p r o c e s s ,  t h a t  it d e n i e s  d u e  p r o c e s s  and th a t  the 

a b j u d i c a t i n g  o f f i c i a l  is b i a s e d .  T h e  c o m m i s s i o n  and the c o m m i s s i o n ' s  h e a r i n g  

o f f i c e r  a re  j u d g e s ,  in e s s e n c e ,  o f  the s u r e t y  f u n d  c l a i m s .  T h e  h e a r i n g  

o f f i c e r s  a r e  n ot  p a r t  o f  the p r o c e e d i n g s ,  t h e y  are n o t  o n e  o f  th e p a r t i e s .

T h e r e  is a c l a i m a n t  a nd  a r e s p o n d e n t .  Th e h e a r i n g  o f f i c e r s  a r e  a l l  l i c e n s e d

a t t o r n e y s  with' a t  l e a s t  two y e a r s  e x p e r i e n c e  in  the p r a c t i c e  of l a w  in the 

S t a t e  o f  the A l a s k a .  T h e  c o m m i s s i o n  r e v i e w s  and a d o p t s  t h e  h e a r i n g  o f f i c e r ' s  

f i n d i n g s  of  fa c t  p u r s u a n t  to the A d m i n i s t r a t i v e  P r o c e d u r e s  A c t .  T h e  A P A  is 

w e l l  e s t a b l i s h e d .  It is n o t  c o n s i d e r e d  an u n f a i r  p r o c e d u r e .

T h e  l a s t  p o i n t  M r.  L e B i o n d  w i s h e d  to m a k e  w a s  i n  r e g a r d  to th e l i a b i l i t y  o f  

the l i c e n s e e .  H e  s a i d  t h i s  h a s  b e e n  w e l l  e s t a b l i s h e d  t h r o u g h  the 

B e v i n s / B a l l a r d  c a s e .  U n d e r  c o m m o n  l a w  the l i c e n s e e  is l i a b l e  for i n n o c e n t  

m i s r e p r e s e n t a t i o n .

B o b  A r w e z o n

B o b  A r w e z o n ,  R e a l t o r ,  a n  A s s o c i a t e  B r o k e r  s i n c e  196 7, s p o k e  i n  f a v o r  of  the 

p r e s e n t  l e g i s l a t i o n .  Mr. A r w e z o n  w a n t e d  to i n f o r m  the c o m m i s s i o n  of  H B  5 6 1  

w h i c h  w o u l d  i n c r e a s e  s m a l l  c l a i m  l i m i t s  f r o m  $ 2 , 0 0 0  to $ 5 , 0 0 0 .  M r .  A r w e z o n  

f e e l s  this w o u l d  b e  an a v e n u e  to a b j u i d i c a t e  m o s t  r e a l  e s t a t e  d i s p u t e s  in 

w h i c h  the l i a b i l i t y  is $ 5 , 0 0 0  or l e s s .  M r. A r w e z o n  s u b m i t t e d  a c o p y  of an 

a r t i c l e  w h i c h  a p p e a r e d  in the A n c h o r a g e  T i m e s  and wa s w r i t t e n  b y  A n n e t t e  

T a y l o r .  T h e  t i t l e  o f  the a r t i c l e  is " S t a t e  O p t s  O u t  of T r a i l e r  O w n e r  M a k e r  

S u i t s " .  T h e  e s s e n c e  o f  the a r t i c l e  is t h a t  th e p r o p o s e d  b i l l  w o u l d  a l l o w

- 4 -



h o m e o w n e r s  to b r i n g  s u i t  in c i v i l  c o u r t  o n  th e b o n d  i t s e l f  w h e n e v e r  a d i s p u t e

’•s h o u l d  a r i s e  i n  r e g a r d s  to a m o b i l e  h o m e  t r a n s a c t i o n .
, »  • |'

Mr . A r w e z o n  e x p r e s s e d  c o n c e r n  a b o u t  " d o u b l e  j e o p a r d y "  on  t h e  p a r t  o f  the re a l  

e s t a t e  l i c e n s e e .  By " d o u b l e  j e o p a r d y "  h e  m e a n t  t h a t  a c l a i m  c o u l d  b e  m a d e  

a g a i n s t  t he  s u r e t y  f u n d  a n d  at  the  s a m e  t i m e  a. c i v i l  l a w  s u i t  c o u l d  be filed. 

H e  e x p r e s s e d  c o n c e r n  t h a t  t h e  l i c e n s e e  w o u l d  b e  l i a b l e  to p ay  a d o u b l e  

a m o u n t .  H e  s a i d  t h a t  t h e r e  w a s  d i s s a t i s f a c t i o n  w i t h  the  p r e s e n t  s u r e t y  

s y s t e m ,  t h a t  t h e  o r i g i n a l  i n t e n t  i n  1 9 7 4  h a d  n e v e r  b e e n  c h a n g e d  a n d  th a t  if 

t he  i n t e n t  w a s  to b e  c h a n g e d ,  th e l e g i s l a t u r e  s h o u l d  r e a d d r e s s  t h e  f u n d  as its 

' i n t e n t  f o r  t h e  f u n d .  T h e  s u r e t y  f u n d  w a s  o r i g i n a l l y  to a c t  o n l y  i n  p l a c e  of 

- b o n d s  to b e  a n  i n d e m n i t y  w h e n  a l i c e n s e e  w a s  e i t h e r  b a n k r u p t  o r  o u t  of 

s t a t e .

J u l i a n  M a s o n ,  A t t o r n e y

- J u l i a n  M a s o n ,  r e p r e s e n t i n g  the  A l a s k a  A s s o c i a t i o n  of  R e a l t o r s  and the 

. A n c h o r a g e  B o a r d  o f  R e a l t o r s  a g a i n  a d d r e s s e d  the c o m m i s s i o n  t o  c l a r i f y  his 

" S t a t e m e n t s  in r e g a r d  to the h e a r i n g  o f f i c e r ' s  a p p e a r a n c e  o f  i m p r o p r i e t y .  H e  

s a i d  t h a t  h e  w a s  n o t  s a y i n g  the h e a r i n g  o f f i c e r s  s h o w e d  u n f a i r n e s s  b u t  they 

a p p e a r e d  to the p u b l i c  as b e i n g  u n f a i r  b e c a u s e  t h e y  a c t u a l l y  w o r k  w i t h  the

'real e s t a t e  c o m m i s s i o n ,  o f  w h i c h  f i v e  m e m b e r s  a r e  r e a l  e s t a t e  l i c e n s e e s .  Mr.

M a s o n  w a n t e d  to p o i n t  o u t  t h a t  t h e  r e a l  e s t a t e  c o m m i s s i o n  is the o n l y  a g e n c y

•through w h i c h  the A d m i n i s t r a t i v e  P r o c e d u r e s  A.ct a c t u a l l y  s w a r d s  d a m a g e s .  Mr. 

M a s o n  a l s o  w a n t e d  to s a y  t h a t  t h e  h e a r i n g  o f f i c e r  p r o c e d u r e  t h r o u g h  t h e  A P A  

d o e s  n o t  m e e t  the  s t a n d a r d s  o f  the c o u r t  s y s t e m .

J o s e p h  D y g e s s

M r.  D y g e s s ,  p r i v a t e  c i t i z e n ,  s p o k e  in o p p o s i t i o n  to the s u r e t y  func 

l e g i s l a t i o n .  T h e  p u r p o s e  o f  t h e  r e a l  e s t a t e  c o m m i s s i o n  is to p e r f o r m  a 

s e r v i c e  for t h e  p u b l i c  as w e l l  as for the l i c e n s e e .  P a s s a g e  o f  the 

l e g i s l a t i o n  w o u l d  b e  de f a c t o  d e r e g u l a t i o n  o f  t h e  i n d u s t r y .  T h e  r e a l  e s t a t e  

c o m m i s s i o n  m u s t  d e c i d e  i f  it w a n t s  to r e g u l a t e  the i n d u s t r y  and p e r f o r m  an

a b j u d i c a t i o n  s e r v i c e .  I f  it d o e s  n o t  w i s h  to do so, t h e n  w’ha t  is t h e  m e r i t  o f  

h a v i n g  a c o m m i s s i o n  t h a t  is n o t  p e r f o r m i n g  a p u b l i c  s e r v i c e .

F r a n k  A u s t i n

F r a n k  A u s t i n ,  f o r m e r  P u b l i c  M e m b e r  o f  the A l a s k a  Re al  E s t a t e  C o m m i s s i o n ,  

r e s i d e n t  of the A n c h o r a g e  a r e a  for  t w e n t y - f i v e  y e a r s ,  s p o k e  i n o p p o s i t i o n  to 

H B  7 0 5  a nd  SB' 53 7 . M r.  A u s t i n  s t a t e d  t h a t  h e  s u p p o r t e d  t h e  w r i t t e n  t e s t i m o n y  

b y  E l i z a b e t h  J o h n s o n ,  A t t o r n e y - A t - L a w ,  s u b m i t t e d  to  t he  H o u s e  L a b o r  and  

C o m m e r c e  C o m m i t t e e .  Mr . A u s t i n  is n o t  in s u p p o r t  of  che p r e s e n t  l e g i s l a t i o n .  

H e  w i s h e d  t he c o m m i s s i o n  to c o n s i d e r  t he  f o l l o w i n g :

1. Is the s u r e t y  f u n d  s e r v i n g  the p u r p o s e  for w h i c h  it w a s  

o r i g i n a l l y  i n t e n d e d ?

2. W h a t  p r o b l e m s  d o e s  t h e  s u r e t y  fun d n o w  h a v e ?

$

Mr. A u s t i n  s a i d  tha t l e s s  t h a n  2 0 %  o f  the c l a i m a n t s  c l a i m s  a re  b e i n g  p ai d .  

T n e  p r e s e n t  h e a r i n g  o f f i c e r s  do h a v e  t he  n e c e s s a r y  e x p e r i e n c e .  T h e i r  f i n d i n g s  

o f  fact a re  o n l y  r e c o m m e n d a t i o n s  to the  c o m m i s s i o n .  I t  is the c o m m i s s i o n  that



m a k e s  t he  f i na l  d e c i s i o n .  It is a p r o c e s s  w h i c h  car. b e  a p p e a l e d  b a c k  to 

t he  c o m m i s s i o n  a n d  t h e n  .n to t h e  S u p e r i o r  C o u r t  if n e c e s s a r y .  T h e r e  ha s 

b e e n  a s t a t e m e n t  t h a t  th e r e a l  e s t a t e  c o m m i s s i o n  d o e s  n o t  h a v e  the 

e x p e r i e n c e  and  b a c k g r o u n d  to m a k e  a d e c i s i o n .  T h e s e  a re  the s me p e e rs  

t h a t  w i l l  j u d g e  a l i c e n s e  a c t i o n .  T h e  o r i g i n a l  i n t e n t  o f  the J u n d was 

n o t  f or  it to b e  an  i n s u r a n c e  p o l i c y .  W h e n  a l o s s  is du e to t h e  a c t i o n  

o n  th e p a r t  o f  t h e  l i c e n s e e ,  t h e  f u n d  is the p r o p e r  f o r m  o f  r e d r e s s ,  hr. 

A u s t i n  p r o p o s e d  t h a t  t he  c o m m i s s i o n  c o n s i d e r  t he e s t a b l i s h m e n t  o f  a 

f i l i n g  f ee a n d  a l s o  a m e t h o d  b y  w h i c h  c l a i m s  can b e  r e c o v e r e d  a n d  r e p a i d  

to t h e  fund. H e  s u g g e s t e d  a $50  f ee  or 1 0 %  of c l a i m  fee, w h i c h e v e r  is 

g r e a t e r  w i t h  a m a x i m u m  $2 50  fee.

M s.  J o h n s o n ' s  l e t t e r ,  r e f e r r e d  to b y  M r.  A u s t i n ,  is to be a t t a c h e d  t o  the 

m i n u t e s .

C h a r l e s  3 a u e r

Mr. B a u e r  does n o t  s u p p o r t  the p r e s e n t  l e g i s l a t i o n .  Mr . B a u e r  h a d  f i l e d  

"a c l a i m ,  w e n t  t h r o u g h  the s u r e t y  f u n d  h e a r i n g  p r o c e e d i n g s  a n d  w a s  a w a r d e d  

$ 1 0 , 0 G 0 .  He  b e l i e v e s  the p r o c e d u r e  is f a i r  and j u s t .  H e  s t a t e d  that

w i t h o u t  the fund h e  w o u l d  h a v e  b e e r  u n a b l e  to a f f o r d  to sue. He  w o u l d  

h a v e  s i m p l y  lo s t  $ 1 0 , 0 0 0 .

M a r y  A n n e  K a e m e r e r

Ms. K a e m e r e r  v a c  * c l a i m a n t .  Ms.  K a e m e r e r  is n o t  in s u p p o r t  o f  the 

p r e s e n t  l e g i s l a t :  ; B e f o r e  f i l i n g  a c l a i m  a g a i n s t  the s u r e t y  fund,

Ms. K a e m e r e r  w e n t  t h r o u g h  th e c o u r t  s y s t e m .  She w a s  a w a r d e d  a j u d g e m e n t  

o f  $ 3 8 , 4 0 0 . 0 0  b u t  as of t o d a y ,  s h e  h a s  n o t  r e c e i v e d  any  of t he  a w a r d e d  

m o n e y .  H e r  a t t o r n e y  fe e s  w e r e  $ 3 , 0 0 0  a p p r o x i m a t e l y .  I n  D e c e m b e r  o f

1 98 1,  sh e f i l e d  h e r  c l a i m  to the s u r e t y  fund a n d  o n e  y e a r  l a t e r ,  h e r  

c l a i m  w a s  a w a r d e d  in the a m o u n t  c f  $ 1 0 , 0 0 0 . 0 0 .  S h e  f e el s  the s y s t e m  is 

f a i r  a n d  ju st.

D c v i d  L e a l c n d e ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

D a v i d  L e B i o n d ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  for the D e p a r t m e n t  o f  L a w  s p o k e  

a g a i n .  H e  s a i d  t h a t  the p r o c e d u r e  is u n l i k e  the t y p i c a l  a d m i n i s t r a t i v e

p r o c e d u r e .  It is a u n i q u e  j u d i c i a l  p r o c e e d i n g  in w h i c h  p r i v a t e  

i n d i v i d u a l s  are a s s e m b l e d  a nd  an a w a r d  is m a d e . T h e  s u r e t y  f u n d  p a y s  a

c l a i m  b a s e d  on  f i n d i n g s  o f  f a c t  ^o w h i c h  the law is a p p l i e d  b y  a h e a r i n g  

o f f i c e r .  He  s t a t e d  th at  b e c a u s e  the h e a r i n g  o f f i c e r  p r o c e d u r e s  a r e  n o t  

I d e n t i c a l  to the  c o u r t  s y s t e m  d o e s n ' t  m e a n  that t h e y  are u n f a i r  i n  a n y  

a s p e c t .  In o r d e r  to  r e c e i v e  r e i m b u r s e m e n t  f r o m  the l i c e n s e e s  w h o s e  

c l a i m s  h a v e  b e e n  p a i d  to a c l a i m a n t ,  t he  c o m m i s s i o n  m u s t  go to c o u r t  for 

a j u d g e m e n t  a g a i n s t  th e l i c e n s e e .  T h e  c o u r t  r e q u i r e s  a d d i t i o n a l  

f o r m a l i t y .  T h e  c o u r t  w i l l  n o t  j u s t  " r u b b e r  s t a m p "  the c o m m i s s i o n ' s

d e c i s i o n .  T h a t  d o e s  n o t  m e a n  t h a t  t he  c o m m i s s i o n ' s  d e c i s i o n  w a s  unfa,’* 

a n d  n o t  e q u i t a b l e .  T n e  c o u r t  w i l l  t a k e  i n t o  c o n s i d c r a t i o n  a ll  the facts

a n d  t h e n  m a k e  a d e c i s i o n  as to a j u d g e m e n t  b e i n g  a w a r d e d  b a c k  to  the

s u r e t y  fund.

J e f f  K e n n e d y

Mr. Kenn°dy, a r e s i d e n t  of  the S t a t e  o f  A l a s k a ,  s p o k e  s t a t i n g  he is n o t  

in favor of the p r e s e n t  l e g i s l a t i o n .  Mr. K e n n e d y  b e l i e v e s  the c o n s u m e r
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<•,.will,, h a v e  m o r e  p r o b l e m s  c o l l e c t i n g  f r o m  a r e a l  e s t a t e  l i c e n s e e ,  t h a t  it 

'"’w i l l  f e o u i r e  n o r e  p r o c e d u r e s  to go t h r o u g h ,  v'nich w o u l d  b e  n o r e  c o s t l y  to 

t h e  c o n s u m e r .

T h e  p u b l i c  h e a r i n g  w a s  r e c e s s e d  at 5 P . M .  for d i n n e r .

T n e  p u b l i c  h e a r i n g  w a s  r e c o n v e n e d  b y  V i c e  C h a i r m a n  R i b a c c h i  at 7 : 0 G  P . M .  

V i c e  C h a i r m a n  R i b a c c h i  a s k e d  the c o m m i s s i o n  i f  t h e y  w e r e  g o i n g  to 

c o n s i d e r  s p e c i f i c  a c t i o n  in r e g a r d  to K B  7 0 5  a n d  the  SB  537  . I t  w a s  

- d e c i d e d  u n a n i m o u s l y  t h a t  the  c o m m i s s i o n  w o u l d  t ake a p o s i t i o n  b e f o r e  the 

. e v e n i n g  e n d e d .

I
A l l  c o m m i s s i o n e r s  w i t h  t h e  e x c e p t i o n  o f  C h a i r m a n  K i l l  a nd  C o m m i s s i o n e r  E d  

A.noers w e r e  in a t t e n d a n c e .

.J a c q u e l i n e  S t o l l

. J a c q u e l i n e  S t ol l,  a r e a l  e s t a t e  l i c e n s e e ,  a 

■’s u r e t y  f und, s p o k e  a g a i n s t  the p r e s e n t  l e gi s  

the r e a l  e s t a t e  s u r e t y  f u n d  s h o u l d  r e m a i n  a 

-'avenue to s e t t l e  d i s p u t e s .  S he  w o u l d  h a v e  

m o n e y  f r o m  a l i c e n s e e  w h o  --as c o n v i c t e d  and 

b e e n  a v a i l a b l e .

K e n n e t h  B r o w n

K e n n e t h  B r o w n ,  a b r o k e r  for n i n e  y e a r s ,  s p o k e  in f a v o r  o f  the p r e s e n t  

l e g i s l a t i o n .  Mr. B r o w n  s a i d  t h e r e  a re  s e v e r a l  v e h i c l e s  for t he c l a i m a n t  

to u s e  as o p p o s e d  to the s u r e t y  f u n d .  Ke s a i d  t h a t  t h e r e  is a 

P r o f e s s i o n a l  S t a n d a r d s  C o m m i t t e e  o f  the B o a r d  of R e a l t o r s ,  an i n v i c i d u a l  

m a k e  gc to a S m a l l  C l a i m s  C o u r t  o r  an i n d i v i d u a l  m a k e  a c t u a l l y  t a k e  h is  

c l a i m  t h r o u g h  o t h e r  j u d i c i a l  c o u r t s .

R u t h  E d m o n d s o n

R u t h  E d m o n d s o n ,  B r o k e r  s p o k e  in f a v o r  o f  t he p r e s e n t  l e g i s l a t i o n .  

Ms . E d m o n d s o n  b e l i e v e s  t h a t  t h e r e  a r e  r e l a t i v e l y  few " b l a c k  s h e e p "  i n  the 

i n d u s t r y  a n d  t h a t  m o s t  of the l i c e n s e e s  are h a v i n g  to pa y i n t o  the s u r e t y  

f u n d  for t h e s e  f ew  " b l a c k  s h e e p " .  Sh e s p o k e  of " c r o n y i s m "  by  t he  h e a r i n g  

o f f i c e r s  an d s t a t e d  t h a t  s he  b e l i e v e s  t h a t  t h e  h e a r i n g s  a re  h e l d  in " s t a r  

c h a m b e r "  c o n d i t i o n s .

E l l e n  R. M a l a p a n e s

E l l e n  R. M a l a p a n e s ,  an A s s o c i a t e  B r o k e r ,  s p o k e  i n f a v o r  o f  K B  705 a n d  SB 

5 3 7 .  She b e l i e v e s  t h a t  th e p r e s e n t  s u r e t y  f u n d  s y s t e m  d oe s  n o t  g i v e  " d u e  

p r o c e s s "  a nd  t h a t  the c o u r t  s y s t e m  w o u l d  be m o r e  e q u i t a b l e .

T e d  K o s a c k

T e d  K o s a c k ,  A n c h o r a g e  r e s i d e n t ,  s p o k e  n o t  in f a v o r  of  

l e g i s l a t i o n .  Mr.  K o s a c k  is n o w  h a v i n g  a p e r s o n a l  e x p e r i e n c e  

as a n  i n j u r e d  p a r t y ,  in r e g a r d s  to a c o n d o m i m i u m  a s s o c i a t o n .  

t ha t the s u r e t y  f u ^ d  is b o t h  fair to the c o n s u m e r  and the lie

th e p r e s e n t  

in w h i c h  he, 

K e  b e l i e v e s  

e n s e e .

r e a l  e s t a t e  c l a i m a n t  to the 

l a t i c n .  Ms. S t o l l  b e l i e v e s  

s is and tha t it is a g o o d  

b e e n  u n a b l e  to r e c o v e r  he r 

j ai l e d ,  if t he f u n d  h a d  n ot
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G l e n d a  S t r s u b e

G l e n d a  S t r a u b e ,  r e p r e s e n t i n g  the F a i r b a n k s  B o a r d  of R e a l t o r s ,  s p o k e  in 

s u p p o r t  of H 3  705 a n d  S3 5 3 7 .  Sh e s t a t e d  two p o i n ts :

1. T h e  p r e s e n t  s u r e t y  f u n d  s y s t e m  l a c k s  d u e  p r o c e s s .

2. She s t a t e d  t h u t  t h e r e  is a l a c k  of c o n c e r n  o n  t h e  p a r t  o f  the

A t t o r n e y  G e n e r a l ' s  'Iffice, D e p a r t m e n t  o f  L aw ,  to c o l l e c t  f r o m  the 

g u i l t y  p a r t y .  She f u r t h e r  s t a t e d  it is the p e r c e p t i o n  o f  m a n y

th a t  the s u r e t y  f u n d  is a n  e a s y  f u n d  to c o l l e c t  f r o m .

M a r k  K o r t i n g

H a r k  K o r t i n g ,  a B r o k e r  s i n c e  1 9 76,  s p o k e  in  s u p p o r t  of  K 3  7 0 5 / S B  537.

* K r . K o r t i n g  s t a t e d  t h a t  t h e  i n t e n t  o f  K B  7 0 5 / S 3  537, is n o t  to e l i m i n a t e  

the C o n s u m e r  P r o t e c t i o n  a s p e c t  b u t  to p u t  it b a c k  i n t o  the  C o u r t  S y s t e m ,  

w h e r e  it o r i g i n a l l y  w a s .  K r . K o r t i n g  s t a t e d  t h a t  t he  r e a l  e s t a t e

i n d u s t r y  is c o n c e r n e d  a b o u t  the c o n s u m e r  and, in m a n y  i n s t a n c e s ,  t r i e s  to

. se t t l e  o u t - o f - c o u r t .  K r . K o r t i n g  i n d i c a t e d  t h a t  the R e a l t o r  S ta te

m e m b e r s h i p  c o n s i s t s  o _  1 , 9 5 8  m e m b e r s .  T h e  c o m m i s s i o n  is n o t e d  t h a t  t he re 

are o v e r  A , 000  l i c e n s e e s  in A l a s k a .

D e e A n n  G l e a s o n

D e e A n n  G l e a s o n ,  a B r o k e r  s i n c e  1 9 7 5 ,  s p o k e  in s u p p o r t  cf K B  7 0 5 / S B  i~7.

She b e l i e v e s  the p r e s e n t  c l a i m s  f i l e d  a g a i n s t  t he  s u . e t y  f u n d  w o u l d  not

h o l d  u p  in cou rt . M s .  G l e a s o n  a l s o  b e l i e v e s  t ha t  the c o m m i s s i o n  d o e s  no t 

h a v e  the e x p e r i e n c e  n o r  w i l l i n g n e s s  to p r o c e s s  t h e  s u r e t y  c l a i m s  a n d  that 

the h e a r i n g  o f f i c e r  p r o c e e d i n g  is u n f a i r .

G e n e  B a t e s

G e n e  B a t e s ,  a l i c e n s e d  r e a l  e s t a t e  a g e n t  s i n c e  197 2, p r e s e n t l y  an

A s s o c i a t e  B r o k e r ,  s p o k e  in f a v o r  o f  K 3  7 0 5 / 3 3  5 3 7  . K r . B a t e s  s p o k e  in 

r e g a r d  to th : l i c e n s e e  b e i n g  s u b j e c t e d  to " d o u b l e  j e o p a r d y "  a n d  n o t

r e c e n t l y  " d u e  p r o c e s s "  f r o m  t h e i r  p e e r s .

C o n n i e  Sipe, A s s i s t a n t  A t t o r n e y  G e n e r a l

C o n n i e  S ip e ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  C o n s u m e r  P r o t e c t i o n  D i v i s i o n ,  

D e p a r t m e n t  cf L a w  s p o k e  a g a i n s t  K 3  7 0 5 / S E  537 . M s .  S i p e  b e l i e v e s  the 

r e a l  e s t a t e  c o m m i s s i o n ,  if they s u p p o r t e d  K 3  7 0 5 / S B  53 7 w o u l d  b e

e f f e c t i v e l y  r e t r e a t i n g  f r o m  the  c o n s u m e r ' s  i n t e r e s t .  T h e  p u b l i c  h a s  put  

t r u s t  in the c o m m i s s i o n  a n d  the  p u b l i c  r e s p e c t s  the c o m m i s s i o n ' s

p r o f e s s i o n a l i s m .  T h e  p u b l i c  b e l i e v e s  t h e  c o m m i s s i o n  is a l e a d e r  o f  the 

s t a t e .  T h e r e  is a t r e n d  in t h e  i n d u s t r y  for a r b i t r a t i o n  a n d  the

c o m m i s s i o n  h a s  g o n e  o ne  s t e p  b e y o n d  a r b i t r a t i n g  to p a y i n g  c l a i m s .  T he

c o m m i s s i o n  is in t he  f o r f r o n t ,  o n e  o f  t h e  l e a d e r s .

K s . Sip e s u g g e s t e d  t h a t  t h e r e  m a y  b e  a p r o b l e m .  M a n y  r e a l  e s t a t e  

l i c e n s e e s  m a y  ta k e  a " b a c k  l a s h "  b y  th e p r o b l e m s  c r e a t e d  b y  c o n t r a c t o r s .  

She a s k e d  the r e a l  e s t a t e  i n d u s t r y  to  s u p p o r t  l e g i s l a t i o n  t hat w o u l d

t i g h t e n  the l i c e n s i n g  r e q u i r e m e n t s  for c o n t r a c t o r s .  K s . S i p e  a l s o  s t a t e d
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•that th e p r e s e n t  c o u r t s ,  t h r o u g h  C o m m o n  L a w ,  r e c o g n i z e  i n n o c e n t  

{‘m i s r e p r e s e n t a t i o n .  M s. S i p e  s t a t e d  t h a t  t h e r e  a r e  a n u m b e r  o f  r e a s o n s  

w h y  o n e  w o u l d  n o t  w a n t  to go  t h r o u g h  t h e  c o u r t  j u d i c i a l  s y s t e m .  A l l

l a w s u i t s  a r e  r e p o r t e d  to t h e  c r e d i t  b u r e a u  a n d  w o u l d  be p a r t  o f  o ne 's  

c r e d i t  r a t i n g .  A l s o ,  it is n o t  e a s y  to go t h r o u g h  S m a l l  C l a i m s .  She 

b e l i e v e s  t h a t  the p r e s e n t  l e g i s l a t i o n  r e t r e a t s ,  b e y o n d  the o r i g i n a l  b o n d s  

a n d  last-, b u t  n o t  l e a s t ,  s h e  b e l i e v e s  t h e  p u b l i c  w o u l d  n o t  b e  i m p r e s s e d  

b y  the  r e a l  e s t a t e  c o m m i s s i o n  m a k i n g  the  s u r e t y  f u n d  m o r e  r e m o t e .

S h e  b e l i e v e s  t h a t  t h e  p r e s e n t  s u r e t y  f u n d  s y s t e m  d o e s  p r o v i d e  d u e  p r o c e s s  

a n d  t h a t  o n e  is a l l o w e d  t h e  o p p o r t u n i t y  to a p p e a l  t h e  d e c i s i o n  if the y 

' w i s h .  I n  m o s t  i n s t a n c e s ,  w h e n  t a k i n g  a c a s e  t h r o u g h  t h e  c o u r t  s y s t e m ,  it 

is j u d g e  t r i e d ,  n o t  j u r y  t r i e d .  M s .  S i p e  e x p l a i n e d  t h e  " d o u b l e  j e o p a r d y "

i n  the l a n g u a g e  o f  l a w  m e a n s  " t r i e d  for the s a m e  c r i m e  t w i c e " ,  it does

n o t  a p p l y  in i n s t a n c e s  o f c i v i l  c o u r t  a c t i o n  w h e r e  an  i n d i v i d u a l  m a y  b e  

s u e d  b y  o t h e r  p a r t i e s  d e a l i n g  w i t h  the s a m e  c a s e .  A.n i n d i v i d u a l  m a y

' c h o o s e  w h a t e v e r  e n t i t y  is a v a i l a b l e  to t h e m  to a b j u d i c a t e  a c i v i l  c o u r t  

..action.

.G r a v e e  O a k l e y

G r a y c e  O a k l e y ,  B r o k e r ,  w h o  h a s  b e e n  'l i c e n s ed  s i n c e  1 971, s p o k e

r e p r e s e n t i n g  the A n c h o r a g e  B o a r d  o f  R e a l t o r s  i n  s u p p o r t  o f  K B

•705/SE 537 . Ms. O a k l e y  s a i d  t h a t  t o d a y  t h a t  m a n y  l i c e n s e e s  w o u l d  n o t  

t a k e  l i s t i n g s  f r o m  contr act or. : u n l e s s  t h e y  a r e  b o n d e d  a n d  l i c e n s e d  b y  the 

r e g u l a t o r y  a g e n c y .  . M a n y  l i c e n s e e s  b e l i e v e  t h a t  t h e y  a r e  i n  " d o u b l e

j e o p a r d y "  b e c a u s e  t h e y  h a v e  to d e f e n d  t h e m s e l v e s  m u l t i p l e  t i m e s  t h r o u g h  

the s u r e t y  s y s t e m  as w e l l  as the c o u r t s .  T h e  b u r d e n  o f  p r o o f ,  w h e n  g o i n g  

t h r o u g h  the s u r e t y  s y s t e m ,  is on  the c l a i m a n t .  M s .  O a k l e y  d oe s  n o t  

b e l i e v e  the l i c e n s e e s  a r e  g i v e n  " d u e  p r o c e s s " ,  in e f f e c t ,  t h e  h e a r i n g  

o f f i c e r  is b o t h  a j u d g e  a n d  a j u r y .  I n  the c o u r t  s y s t e m ,  a j u r y  h e a r s

e v i d e n c e  d i r e c t l y .  T h e  b e n e f i t s  f r o m  HB' 7 0 5 / S B  5 3 7  w o u l d  b e  t h a t  a 

j u d g e m e n t  w o u l d  g o a g a i n s t  t h e  o f f e n d e r  or p e r s o n  w h o  h a s  t o p a y  a n d  

a f t e r  it is p r o v e n  t h a t  th e i n d i v i d u a l  c a n n o t  p ay  or t h e y  a r e  

u n c o l l e c t a b l e ,  t h e n  th e c l a i m a n t  m a y  t ap the s u r e t y  f und . In t h e  p r e s e n t  

s u r e t y  f u n d  s y s t e m ,  the h e a r i n g  o f f i c e r  m a k e s  a p r o p o s e d  d e c i s i o n ,  

f o r w a r d s  it o n to the c o m m i s s i o n  a n d ,  in e s s e n c e ,  the c o m m i s s i o n  

a u t h o r i z e s  a c h e c k  to be p a i d .  T h i s  ic the p r e v a i l i n g  v i e w  of the A l a s k a  

A s s o c i a t i o n  of  R e a l t o r s .  It is t h e  b e l i e f  t ha t  the c o m m i s s i o n  d o e s  n o t  

h a v e  b e f o r e  it a ll  the  f i n d i n g s  o f  f a c t  an d t h e r e f o r e ,  at  time s, c a n n o t  

m a k e  a p r o p e r  d e c i s i o n .

E l i z a b e t h  J o h n s o n

E l i z a b e t h  J o h n s o n ,  A t t o r n e y - A t - L a w ,  H e a r i n g  O f f i c e r ,  for the A l a s k a  R e a l  

e s t a t e  C o m m i s s i o n  s p o k e  a g a i n s t  H B  7 0 5 / S B  5 3 7 .  Ms. J o h n s o n  s t a t e d  t h a t  

t h e r e  a r e  p r o b l e m s  w i t h  le s u r e t y  f u n d  b u t  t h e y  c a n  b e  a d d r e s s e d  b y  

a m e n d i n g  th e p r e s e n t  s t a t u t e s  as o p p o s e d  to c o m p l e t l y  " r e v a m p i n g "  the 

s u r e t y  fund as s u g g e s t e d  in H B  7 0 5 / S B  5 3 7 .  Ms. J o h n s o n  s t a t e d  t h a t  t h e  

l i c e n s e e ,  as w e l l  as t h e  c l a i m a n t s ,  a r e  g i v e n  " d u e  p r o c e s s "  a n d  t ha t 

t h e r e  is a n o t h e r  e x a m p l e ,  in  w h i c h  c l a i m s  are p ai d,  c l a i m s  w h i c h  a r e  

l a r g e r  t h a n  the s u r e t y  f und.  T h i s  is the W o r k e r ' s  C o m p e n s a t i o n  B o a r d,  

u n d e r  the A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  a nd  w o r k e r  c o m p e n s a t i o n  c l a i m s  

a re  p aid , a w a r d e d  to c l a i m a n t s .  She s t a t e d  tha t t h e r e  is a p r o b l e m  in 

the b a c k l a s h  in r e g a r d s  . to c o n t r a c t o r s ,  w h o  a r e

_ o_



r ,  ..perhaps a t  f a u l t .  T h e r e  m u s t  b e  s o a e  v a y  in w h i c h  to c a k e  t h e  c o n t r a c t o r  

'*' r e s p o n s i b l e . A t  t he  p r e s e n t  t in e, t h e r e  d o e s  n o t  s e e n  to b e  a n  e f f e c t i v e

w a y .  She  r e a l i s e s  th e u n h a p p i n e s s  o f  th e i n d u s t r y  in r e g a r d  to the

c o u r t ' s  d e c i s i o n  s u r e t y  f u n d  l e g i s l a t i o n  w i l l  n o t  e l i a i n t e  the l i a b i l i t y  

o f  th e l i c e n s e e  f o r  i n n o c e n t  a i s r e p r e s e n t a t i o n .

C o c a i s s i o n e r  R i b a c c h i  c l o s e d  t he  n e e t i n g  to p u b l i c  t e s t i a o n y .  Tne

n e e t i n g  w a s  r e c e s s e d  for f i v e  a i n u t e s .

T h e  s e s s i o n  r e c o n v e n e d .  V i c e  C h a i r a a n  R i b a c c h i  s t a t e d  th a t  the

c o m m i s s i o n ,  t h r o u g h  t he c a y ,  h a d  p r o c e a u r a l l y  b e e n  r u n  i n f o r a a l l y ,  but 

n o w  w o u l d  b e  b a c k  in f c r n a l  s e s s i o n ,  o p e r a t i n g  u n d e r  its o w n  c o a a i s s i o n  

p r o c e d u r e s .

A n o t i o n  w a s  n a d e  b y  C o a a i s s i o n e r  C o l l i n s ,  a n d  sec  n d e d  b y  C o a a i s s i o n e r  

. S e r r a n o ,  n o t  to s u p p o r t  the  p r o p o s e d  l e g i s l a t i o n  o f  h'-\ 70 5 a n d  S B  537 .

..Tne c o a a i s s i o n  v o t e d  n o c  to s u p p o r t  t h e  p r e s e n t  l e g i s l a t i o n  w i t h  one 

d i s e n t i n g  v o t e .

• ' "VI 1

C o m m i s s i o n e r R i b a c c h i A y e

C o m m i s  s i o n e r C o l l i n s A y e

C o m m i s s i o n e r S e r r a n o A y e

C o m m i s s i o n e r M o r r i s A y e

C o m m i s s i o n e r B e n s o n N a y

C o a a i s s i o n e r  C o l l i n s  f u r t h e r  s t a t e d  t h a t  the c o a a i s s i o n  h a s  a n e w  

d i r e c t i o n  to a d d r e s s  a f t e r  h e a r i n g  t h e  p u b l i c  t e s t i a o n y  b u t  d o e s  not 

b e l i e v e  it is n o w  the t i n e  to c h a n g e  the s u r e t y  f u n d  p r o c e d u r e s .

C o a a i s s i o n e r  S e r r a n o  s t a t e d  t h a t  h e  b e l i e v e s  t h a t  t h e  i n d u s t r y  s h o u l d  

l o o k  o u t  for the c o n s u a e r  a n d  t h a t  it is g o o d  p u b l i c  r e l a t i o n s  to d o  so. 

A t  the a o a e n t  he is o p p o s e d  to the p r e s e n t  l e g i s l a t i o n  s i n c e  t h e r e  a r e  no 

o t h e r  a l t e r n a t i v e s  at t h i s t ine,  h e  w o u l d  l i k e  to l e a v e  the s u r e t y  fund 

p r o c e e d i n g s  "as is " .

C o a a i s s i o n e r  5 e n s o n  s t a t e d  t h a t  h e  b e l i e v e s  the b i l l s  ar e a s t e p  f o r w a r d  

a n d  t h e r e  a re  b e n e f i t s  in it for t he  i n d u s t r y .

C o a a i s s i o n e r  M o r r i s  s t a t e d  t h a t  it is the l e a d e r s  o f  th e i n d u s t r y  that 

s u p p o r t  an d h a v e  p r o a o t e d  the p r e s e n t  l e g i s l a t i o n ,  t h a t  t h e y  d o  n ot  

n e c e s s a r i l y  s p e a k  for a l l  the l i c e n s e e s .  .Che f u r t h e r  s t a t e d  t h a t  the 

s u r e t y  fund n e e d s  s o a e  a m e n d m e n t s  b u t  it is d o i n g  a g o o d  j o b  i n  its 

p r e s e n t  p o s i t i o n .

C o a a i s s i o n e r  R i b a c c h i  s t a t e d  as a n  i n d i v i d u a l ,  t h a t  m a n y  t h i n g s  are " o v e r  

r e g u l a t e d "  a n d  t h a t  m o r e  r e g u l a t i o n  is n o t  a l w a y s  in the b e n e f i t  o f  the 

I n d u s t r y  or the p u b l i c .  H e  s t a t e d  t h a t  t h e r e  ar e s o m e  c o n f l i c t s  and 

d i s c r e p a n c i e s  in the r e a l  e s t a t e  s t a t u t e  a n d  t h a t it c a n  b e  i m p r o v e d  but 

at  the p r e s e n t  t i m e  the s u r e t y  f u n d s h o u l d  r e m a i n  in its p r e s e n t  f orm .

A f t e r  l i s t i n g  to t e s t i m o n y ,  C o m m i s s i o n e r  R i b a c c h i ,  f e e l s  th a t  t h e r e  are 

m a n y  m i s u n d e r s t a n d i n g s  c f  the c o m m i s s i o n ' s  f u n c t i o n s  an d t h a t  the 

c o m m i s s i o n  s h o u l d  t a k e  i n t o  c o n s i d e r a t i o n  h o w  t h e s e  m i s u n d e r s t a n d i n g s  can 

b e  r e v e r s e d .

_i n_
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-’v i c e  C h a i r m a n  R i b a c c h i  a s k e d  t h a t  l e t t e r s  b e  s e n t  t o  C o m m i s s i o n e r  L y o n  

a n d  t h e  A d m i n i s t r a t i o n  i n f o r m i n g  t h e m  o f  the c o m m i s s i o n ' s  d e c i s i o n  as 

v e i l  as to the  A l a s k a  A s s o c i a t i o n  of  R e a l t o r s  a nd  s o l i c i t i n g  s u g g e s t i o n s  

for a m e n d m e n t s  a n d  v a y s  to r e v i s e  the r e a l  e s t a t e  s u r e t y  f und .

I t  w a s  d e c i d e d  b y  the  c o m m i s s i o n  t h a t  t h e  n e x t  c o m m i s s i o n  n e e t i n g  w o u l d  

b e  h e l d  on  M a y  2 4 t h  a n d  2 5 t h  i n s t e a d  o f  M a y  1 7 t h  a n d  18 t h  as p r e v i o u s l y

a n n o u n c e d .  . .

C o m m i s s i o n e r  C o l l i n s  a s k e d  the  R e a l t o r s  to p r e p a r e  a s u p p l e m e n t  to the 

P h a s e  I, W h i t e  P a p e r  a n d  f o r w a r d  it to t h e  c o m m i s s i o n ,for t h e i r  r e v i e w  at  

t he  n e x t  c o m m i s s i o n  m e e t i n g .  S h e  a l s o  a s k e d  if t h e y :v o u l d  be  w i l l i n g  to 

p u r s u e  o t h e r  a v e n u e s  o f  i m p r o v e m e n t  o f  s u r e t y  f u n d  p r o c e d u r e s .

J.t w a s  m o v e d  b y  C o m m i s s i o n e r  S e r r a n o ,  s e c o n d e d  a n d  u n a n i m o u s l y  p a s s e d  for 

t h e  c o m i s s i o n  m e e t i n g  to a d j o u r n .

T n e  m e e t i n g  w a s  a j o u r n e d .

- 1 1 -



* V -
\Z S

2 .  l @  F  \ j  l l  B E ? A R ™ E N T  0 F  L A W

A P R ?  6  1984
O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L
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'jILL SHEFFIELD, G O V E R N O R  

REPLY TO:

O  1031 W <:h A VENUE 
■ SU ITE  2DO

ANCHORAGE, ALASKA 99  SOI 
PHONE: IS 071 276-3550

□ i n  NATIONAL CENTER 
J 00 CUSH MAN ST.
SU ITE  *00
FA IRBANKS . ALASKA 9S701 
PHONE: 1907) <52-1563

□ POUCH K  ■ STATE CAPITOL 
JUNEAU. ALASKA 99S1 I  
PHONE: 1907) <65-3000

J a n e s  L. M e g o v e n , E x e c u t i v e  D i r e c t o r  
A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  
3 6 0 1  C S t r e e t  S u i t e  7 2 2  
F r o n t i e r  B u i l d i n g  
A n c h o r a g e ,  A K  9 9 3 0 3

Re: tA l a s k a  A s s o c i a t i o n  of R e a l t o r s  
’’U n i t e  P a p e r "  on  the s u r e t y  
i u n d

D e a r  Hr. M a g o w a n :

At y o u r  r e q u e s t  on b e h a l f  of  t h e  R e a l  E s t a t e  C o m m i s­
sion, w e  h a v e 'r e v i e w e d  t h e  W h i t e  P a p e r  d a t e d  M a r c h  3, 1984, b y
the A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s  p e r t a i n i n g  to  t h e  r e a l  e s t a t e  
s u r e t y  fund. S o m e  c f  t he c o m m e n t s  a n d  c o n c e p t s  a d v a n c e d  b y  t h e  
A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s  i n  t h e  W h i t e  P a p e r  are n o w  
e m b o d i e d  in p r o p o s a l s  b e f o r e  t h e  '13th L e g i s l a t u r e ,  s p e c i f i c a l l y  

K B  703 a n d  S B  337.

T h e  c u r r e n t  r e a l  e s t a t e  s u r e t y  f u n d  c l a i m s  p r o g r a m  as 
o u t l i n e d  in AS  0 8 . 8 8 . 4 5 0  et sec, h a s  b e n e f i t e d  h u n d r e d s  o f  
A l a s k a n  c o n s u m e r s  a n d  r e a l  e s t a t e  p r o f e s s i o n a l s  s i n c e  it w a s  
e n a c t e d  in 1980. T h e  p r o g r a m  h a s  p r o v i d e d  a s wift , i n e x p e n s i v e ,  
a n d  f a i r  m e t h o d  o f  r e s o l v i n g  m a n y  r e a l  e s t a t e  s a l e s  d i s p u t e s .  It 
h a s  a l l o w e d  h u n d r e d s  o f  c o n s u m e r s  to b r i n g  t h e i r  g r i e v a n c e s  
b e f o r e  a q u a l i f i e d ,  i m p a r t i a l  t r i b u n a l  w i t h o u t  t he  f r u s t r a t i o n ,  
d e l a y  a n d  h i g h  c o s t  o f  g o i n g  to court. In o u r  v i e w ,  t h e  p r o g r a m  
h a s  g i v e n  a m e a s u r e  of p r o t e c t i o n  to c o n s u m e r s  w h i l e  p r o v i d i n g  
r e a l  e s t a t e  p r o f e s s i o n a l s  w i t h  a f u l l  a n d  f a i r  o p p o r t u n i t y  to 
c o n t e s t  the m e r i t s  of  a n y  c l a i m  m a d e  a g a i n s t  t he  s u r e t y  fund. 
T h e  e x i s t ‘ng s u r e t y  f u n d  h a s  d o n e  m u c h  to e n h a n c e  the p u b l i c  
t r u s t  a n d  c o n f i d e n c e  in  the r e a l  e s t a t e  p r o f e s s i o n  in g e n e r a l ,  a 
g o a l  w e  s u p p o r t  a n d  e n c o u r a g e .

To  b e  sure, t h e  s u r e t y  p r o g r a m  c o u l d  b e  i m p r o v e d  in  
s o m e  r e s p e c t s .  I a g r e e  w i t h  t h e  p o i n t  m a d e  b y  the A l a s k a  A s s o ­
c i a t i o n  o f  R e a l t o r s  t h a t  s o m e  m e a n s  m u s t  b e  f o u n d  to r e d u c e  f r i v­
o l o u s  c l a i m s  a g a i n s t  t h e  s u r e t y  fund. It is m y  b e l i e f  th a t f r i v o­
lou s  c l a i m s  ca n  be  e s s e n t i a l l y  h a l t e d  b y  i m p o s i n g  a s i g n i f i c a n t



J" J a m e s  L. M a g o w a n ,  E x e c u t i v e  D i r e c t o r  A p r i l  2 A , 1934
A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  P a g e  2

I'

f i l i n g  fee, p e r h a p s  u p  to $150, to b e  p a i d  b y  e a c h  c l a i m a n t  p r i o r  
to  p r o c e s s i n g  a c l a i m  a g a i n s t  t h e  s u r e t y  f u n d .  If t h e  c l a i m a n t  
d o e s  n o t  p r e v a i l ,  t h e n  t h e  f i l i n g  f e e  w o u l d  b e  lo st .  S u c h  a 
f i l i n g  f e e  w o u l d  m o s t  l i k e l y  c h i l l  f r i v o l o u s  c l a i m s  w i t h o u t  
u n n e c e s s a r i l y  i m p e d i n g  v a l i d  c l a i m s  m a d e  a g a i n s t  t h e  fund.

I r e c o g n i z e  t h a t  t h i s  is a p o l i c y  c a l l  r a t h e r  t h a n  a 
l e g a l  d e t e r m i n a t i o n .  I w o u l d  t h e r e f o r e  s i m p l y  u r g e  the 
c o m m i s s i o n  t o  c a r e f u l l y  w e i g h  t h e  e f f e c t s  o f  t h e  a p p r o a c h  t a k e n  
i n  t h e  W h i t e  P a p e r  a n d  b y  t h e  t w o  p e n d i n g  b i l l s  a n d  c a r e f u l l y  

- c o n s i d e r  t h e i r  e f f e c t s  o n  b o t h  t h e  r e a l  e s t a t e  c o n s u m e r s  a n d  on  
t h e  r e a l  e s t a t e  p r o f e s s i o n .  As a g e n e r a l  r u l e ,  I a m  n ot

- •e na moured w i t h  p l a c i n g  m o r e  d i s p u t e s  in o u r  a l r e a d y  o v e r w o r k e d  
:j u d i c i a l  s y s t e m .  Of  c o u r s e ,  a n y  a g g r i e v e d  p a r t y  f r o m  a r e a l  
e s t a t e  s u r e t y  f u n d  p r o c e e d i n g  d o e s  a n d  o u g h t  to h a v e  the a b i l i t y  
to  a p p e a l  the f i n d i n g s  a n d  a w a r d  to' a s u p e r i o r  c o ur t.

If w e  c a n  b e  of a d d i t i o n a l  a s s i s t a n c e  to t h e  c o m m i s s i o n  
' c o n c e r n i n g  a n y  a s p e c t  o f  t h e  s u r e t y  f un d,  p l e a s e  c o n t a c t  us.

N C G r e e r

cc: T h e  h o n o r a b l e  D i c k  E l a i s o n
S e n a t o r

T h e  H o n o r a b l e  J a l m a r  K e r t t u l a  
P r e s i d e n t  of  t he  S e n a t e

T h e  H o n o r a b l e  J o e  H a y e s  
S p e a k e r  o f  t h e  H o u s e

R a y  G i l l e s p i e
S n e c i a l  S t a f f  A s s i s t a n ti

to t h e  G o v e r n o r

T h e  H o n o r a b l e  D i c k  L y o n ,  C o m m i s s i o n e r  
D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t

S i n c e r e l y ,

A t t c . n e y  G e n e r a l
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Anchorage, AK. QTiSO*

MRS. BARBARA H I L L ,  CHAIRPERSON ' '  •'«? • -
ALASKA REAL ESTATE C O M M IS S IO N ;.:-'' *
3 6 0 1  C STREET • - V
ANCHORAGE, ALASKA 9 9 5 0 3

DEAR BARB,

I  AM CONCERN AT THE PROCESS THAT H B -7 0 5  SEAMS TO BE 
•FOLLOWING. THE RECENT HEARING BY THE HOUSE LABOR COMMITTEE 
WAS VERY D IS T U R B IN G  IN  THE LACK OF P U B L IC  COMMENT THAT WAS 
OFFERED ON A B IL L  THAT W IL L  HAVE SUCH A POTENTAL EFFEC T ON 
T H E ,P U B L IC . I  FEEL THAT I T  IS  THE R E S P O N S IB IL IT Y  OF THE 
COMM ISSION TO SEE THAT T H IS  DOES NOT SET THE TONE FOR .THE 
FINANCE C O M M IrTEE H E A R IN G S. TO ENSURE THAT THERE IS  P U B LIC  
COMMENT ON T H IS  B IL L  I  URGE YOU TO CALL A S P E C IA L  SESSIO N  
CT THE C O M M ISSIO N AT WHICH P U B L IC  COMMENT ON H B -7 0 5  MIGHT 
BE OFFERED TO THE C O M M IS S IO N . I  ALSO URGE THE COMM ISSION ':‘0 
REVIEW  H B -7 0 5  AND FORWARD A P O S IT IO N  ON T H IS  B IL L  T O - THE 
FINANCE C O M M ITTEE.

I HAND D E L IV E R IN G  T H IS  TO THE C O M M ISSIO N O F F IC E  FOR 
E X P ID IT IO U S  HAND LIN G . THANK YOU FOR ANY C O N S ID E R A TIO N  
G IVEN  TO MY REQUEST. I  HAVE ALSO ATTACHED A COPY OF A 
LETTER TO THE ED ITO R  ON THE LABOR COMM ITTEE HEARINGS AND - 
MY CONCERNS ABOUT H B -7 0 5 . '  • ..

ATTACHMENT

cc: C o m m i s s i o n  M e m b e i s



ANCHORAGE' T IM E ;*-'/;r$*: 
LE T T E R S  TO THE ED ITO R  
P .O .  BOX- 4 0
ANCHORAGE, AK 9 9 5 1 0 -

v • .
. -v :'-  -p:

, d e a r  e d i t o r ,  -  •- • ■■■
w - -  . •*.

- P L E A S E - IN C LU D E  THE F O LLO W IN G ^IN  i-YDUR.'.LETTERS TO T H E -’ E D I T O R ^ ,-<  y- -:

'AS A FORMER P U B L IC  MEMBER: OF THE STA TE REAL ESTA TE C O M M IS S IO N ''•
( 1 9 7 6 - 8 2 )  I  AM CONCERNED •; ABOUT^CHANGES) J H A T  ..ARE,. BE I  N G ^ P R O P O S E D -^ J .^ :- ' -- -  

■*7  'T O  THE_: LAW S'' GOVERN IN S* THE-: • REAL;. ESTA TE ' SURETY FUND. /' \  . . ’ ' >

OKI TU ESD A Y1'A P R IL . 3RD THE: HOUSE''LABOR CO M M ITTEE HELD A : 7 - '
TELECONFERENCE HEARING 0 N ,H B -7 0 5  "AN ACT R E L A L T IN G  -TO THE R E A L ’■ -■ -
E STA TE;,SU R ETY FU N D ". T H IS  B IL L  WILL."MAKE S U B STA N TIA L CHANGES. .... r i  

"v TO .THE:' PROCESS USED TO RE IMBURST-.; IN D IV ID U A L S  WHO ARE DAMAGE-,'.' •'1 . 'M O N E T A R IL Y  IN  A ' REAL E S T A T E ' SA LE S  TRANSACTION WHEN A* L IC E N S E E  . .
* I S  IN V O L V E D /. THE' B IL L  W IL L  ALSO CHANGES THE LAW SO T H A T ' A N . - .  ' ; i .v'*^.": 7 .

M 'IN D I V ID U A L .  W IL L  ONLY B E -A B L E ;. TO .''CLAIM, DAMAGES I F  THE; LOSS IS  V.-
TM ie .- ifnt-' T m t c m t  T OMAl m t c d c d d c c c k it  a t  t nKi' ’■ • PRESENT THE. L IC E N S E E  • • " "• D U E TT O --IN T E N T IO N A L M IS R E P R E S E N T A T IO N .-.A T

* -fr IS " r iE L E H R E S P O N S IB L E  EVEN ' I F  :’THE- MISREPRE
\ I IMThJTFWT T nMni ~y’ Al SD." A N  7f N n T W T n l  IAI - WTI I: -

M IS R E P R E S E N T A T IO N 'IS /T £ ’

SPEA KIN G  OF P U B L IC  D IS C U S S IO N . ‘V I' WAS S U P R IS E D  AND THEN SHOCKED 
BY THE A C TIO N  OF. THE HOUSE" LABO R.'COM M ITTEE ON T H IS  B IL L .  I T  .. '*- < •
WAS INTRODUCED B Y . T H E  LABOR C OM M ITTEE ON MARCH 2 6 T H . E IG H T ' DAYS 
L A T E R .T H E Y  HELD A TELECONFERENCE’'H E A R IN G  (A P R IL  3ND) AND^AT TH E .- .V.M. • V 
END OF TH E H E A R IN G 'P A S S E D -T H E 'B l’LLvFROM  • THE C O M M I T T E E I  - 

.U N D ERSTAN D  THAT I T ' W A S  A'-UNANIMOUS. DO PASS BY THE MEMBERS OF TH E . 3
: . COM M ITTEE PRESENT. - OTHER^.THAN; T H E ' TESTIM O N Y BY MS. E L IZ A B E T H  •':-v g 7 7 7 7  
':v:JOHNSn'N, AN ATTORNY WHO HAS* CONDUCTED MANY OF THE A D M IN IS T R A T IV E

HEARING S ON SURETY F U N D 'C L A IM S ',;:T H E  MOST D IS T IN G U IS H IN G  FEATURE •' % .  [ V  
OF T H E 'H E A R IN G  WAS. WHAT^ I - ’ WOULD "D E S C R IB E  AS THE CO M M ITTEES LACK • i-v;;,
OF UNDERSTANDING OF THE B I L L .  i ”.T H IN K  T H IS  W IL L  BE SUPPORTED BY 
THE REPORT OF THE H E A R IN B7 I F  O N E -IS  PREPARED. D U R IN G "TH E HEARING' "7 v y  ':. 
SEVERAL OF ' T H E  COMMITTEE • MEMBERS ASKED THAT THOSE T E S T IF Y IN G  V 7
P R O V ID E -T H E M  WI TH W RITTEN:CO M M ENTS SO THAT THEY COULD BETTER / .  '7 '? '
UNDERSTAND .THE R ELA TIO N S  BETWEEN THE COMMENTS AND THE B I L L .
T H E IR  A C TIO N  IN  PASSIN G  THE B IL L  OUT OF THE COMMITTEE W ITH  A
DO PASS RECOMMENDATION MAKES THESE REQUEST LU D IC R O U S. ' V * T ’-‘



WHY WAS THE B IL L  MOVED SO F A S T ? THE FOLLOW ING IS  MY GUESS. T ftV  
LANGUAGE IN  THE B IL L  WAS DEVELOPED 3Y  THE ALASKA A S S O C IA T IO N  OF 
REALTORS. I UNDERSTAND THAT I T  WAS F IR S T  PRESENTED TO' THE STATE 
REAL ESTATE COM M ISSIO N FOR T H E IR  C O N S ID E R A TIO N  AT T H E IR  LA S T ' 
M E E TIN G . I  WAS ALSO TOLD BY A CURRENT P U B L IC  MEMBER ON THE ”' '- ; 
COM M ISSION THAT THE CO M M ISSIO N  D EC ID ED  TO STUDY THE PROPOSAL 
AND DETERMINE WHAT A C TIO N  I T  WOULD TAKE ON THE PROPOSAL 
AT T H E IR  NEXT M E E TIN G . T H IS  I S  NOT AN UNUSAL A C TIO N  FOR T H E ' *
C O M M ISSIO N . THE PROPOSAL NEXT SURFACED AS H B -7 0 5  AND A COMPANION 
B IL L  IN  THE SEN ATE. HOWEVER BEFORE T H IS  HAPPENED THE STATE 'V  
REALTORS A S S O C IA T IO N  HELD IT S  ANNUAL C O C K T A IL  PARTY FOR 
LEG IS LA LTO R S  IN  JUNEAU. . ..

. I  H A V E 'S E E  NO PROBLEM WI TH THE LABOR C O M M IT T E E ’ S INTRODUCTION OF 
H B -7 0 5 . I  ALSO SEE NO PROBLEM WI TH THE L E G IS L A T O R S  ATTENDING THE 

‘REALTORS ANNUAL C O C K TA IL P A R TY. REALTORS ARE C O NSTITU EN TS AND 
DESERVE NO L E S S . HOWEVER, I AM SHOCKED THAT A B IL L  W ITH  SUCH 
P O T E N T IA L  IMPACT ON THE P U B L IC  WOULD B E'M O VED  FROM THE 
COMMITTEE WI TH SO L IT T L E  REGARD FOR P U B L IC  IN P U T . I F  THE RECORD 
IS  CHECKED YOU W I L L  F IN D  THAT OF THE PERSONS IN  ATTENDANCE AT 
THE TELECONFERENCE HEARING (PERSONS ATTENDED AT F A IR B A N K S ,
HOMER AND ANCHORAGE) YOU W IL L  F IN D  THAT LE S S  THAT TEN PERCENT 
WERE PERSONS, WERE NOT REAL ESTATE L IC E N S E E S . THE HEARING WAS 
SCHEDULED SO FAST THAT IT  WAS NOT EVEN L I S T E D . O N  THE WEEKLY * 
L I S T  OF HEARINGS M A ILE D  OUT BY THE L E G IS L A T IV E  A F F A IR S  O F F IC E .

WHY IS  THE A S S O C IA T IO N  SO IN TER E STE D  IN  G E T T IN G  H B -7 0 5  PASSED.? 
TESTIM O N Y AT THE HEARING IN D IC A T E D  THAT THEY T H IN K  THAT THE 
SURETY FUND IS  P A Y IN G  OUT TO MANY C LA IM S  UNDER THE PRESENT 
SYSTEM . A COMF'ARISION WAS MADE BETWEEN THE C L A IM S  P A ID  BY THE 
C A L IF O R N IA  FUND AND OUR FUND TO EM PH A SIS T H I S .  THEY F F E L  THAT 
THE HEARING O F F iC E  IS  R ES P O N SIB LE  FDR T H IS . T H IS  IS  ALSO 
LUDICROUS S IN C E  THE HEARING O F F IC E  PRESENTS F IN D IN G S  TO THE 
CO M M ISSIO N ( F I V E  REAL ESTATE BROKERS AND TWO P U B L IC  MEMBERS)
WHO CAN ADOPT, CHANGE OR REJECT THE F IN D IN G S . ALSO , SO FAR LESS 
THAN 3 0  PERCENT OF THE C LA IM S  F IL E D  A G A IN S T  THE FUND HAVE BEEN 
P A I D .  THE PRESENT PROCESS GETS THE JOB DONE IN  LESS THAN S IX  
MONTHS. I F  H B -7 0 5  PASSES THE PROCESS W IL L  GO BACK TO THE 
C I V I L  COURTS AN.H AVE TO COMPETE WITH OTHER MATTERS ON THE COURT 
CALENDER.

\

THESE PROPOSED CHANGES HAVE THE P O T E N T IA L  J F  A FF E C TIN G  EVERY 
PERSON WHU BUYS OR SELL REAL ESTATE IN  A LA SK A . I T  SHOULD HAVE 
MUCH MORE P U B L IC  D IS C U S S IO N . I  WOULD ALSO SUGGEST THAT I T  IS  
IMPORTANT ENOUGH FOR THE STATE REAL ESTA TE C O M M ISSIO N TO HOLD 
A S P E C IA L  MEETING TO HOLD A P U B L IC  HEARING ON THE CHANGES. I 
HAVE REQUESTED THAT THE CHAIRPERSON OF THE CO M M ISSIO N  CALL A

U B L IC  HEARINGS ON T H IS  MATTER.
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