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The Alaska Chapter Associated General Contractors of
America represents more than 850 companies including most
of general contracting companies engaged in commercial con-
struction. We appreciate the opportunity to present A.G.C.'s
view on notice provisions to prime contractors by subcon-

tractors .

The A.G.C. supports the inclusion of a "second tier

notice" provision in the Little Miller Act.

Under existing law, a person with no direct contractual
relationship with a general contractor, but who supplies
m aterial to a subcontractor, may make a claim against the
payment bond by giving the general contractor written notice
within 90 days from the last date on which the person furnished
material. A general contractor has no way of knowing who may
have supplied materials to a subcontractor. Accordingly, a
general contractor has no easy way to assure that a subcontractor
has paid all his suppliers. Certification by a subcontractor
that all materialmen have been paid is no assurance if the certi-
fying subcontractor is or becomes insolvent. The only "iron
clad" safeguard for a general cor actor is to delay payment
to all subcontractors until 90 da s after they have supplied
materials. This solution would do little to harmonize relations
and increase cooperation between general contractors and sub-

contractors ,



Under existing law, a general contractor cannot
determine, 1in advance of a claim being filed, which
persons may be eligible to file a claim. Timely notice
to the general contractor of the supplier®s status and
existence will allow a general contractor to assure that

a subcontractor has paid all suppliers.

In summary, the A.G.C. believes that the notice
provisions of this bill will ensure that commerce is con—
ducted in a more enlightened and commercially reasonable

manner.

The A.G.C. wurges this Committee pass out of Committee

the bill.
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Chapter 25. Contractors’ Bonds.

Section ~ Section N .
10. Bonds of contractors for public build-  25. Cptional municipal exemption
.Ings or works -
20. Rights of_é)ersons furnishing labor or
material

NOTES TO DECISIONS

This chaPter is modeled after the No._ 1583 (File No. 2816), 575 P.2d 1213
federal Miller Act State ex rel. Palmer (1978).

Supply Co. v. Walsh & Co., Sup. Ct. Op.

C8|Ia*eral references, — 17 Am. Jur. 1§ 41-61, 81A CJ.S.. States, 5§ 172-193.
2d, Contractors’ Bonds t§ 43-138: 64 Am. R|gh} of contractor with federal, state,
.]5l51r.1 0%deubIlc Workt™ and™ Contracts, ?rr [oca Hbgc_bodg to leter's immunity

YZC-J.S.'SuppIement, Public Contracts, om tort liabiity. 3 ALRSd 362

Sec. 36,25.010. Bonds of contractors for gublic buildings or
works, (a) Excegt as provided in AS 44.33.300, before a contract
exceeding $100,000 for the construction, alteration, or repair ofa Pub-
lic building or public work ofthe state or a political subdivision of the
state is awarded to a general or specialty contractor, the contractor
shall furnish to the state or a political subdivision of the state the
following bonds, which become binding upon the award ofthe contract
to that contractor:

(1) aperformance bond with a corporate surety qualified to do busi-
ness in the state, or at least two individual sureties who shall each
justify in a sum equal to the amount of the bond; the amount of the
Berfgrmance bond shall be equivalent to the amount of the payment

ond; « e o .
~(2) a payment bond with a.co.rplorate'f surety qualified to do business
in the state, or at least two individual sureties who shall ea.ChjUStIfY
in a sum equal to the amount of the hond for the promotion of all
persons who supply labor and material in the prosecution of the work
provided for in the contract; when the total amount payable by t'ie
terms of the contract is not more than $1,000,000, the payment bond
shall be in-a sum ofone-halfthe total amount pagable by the terms of
the contract; when the total amount payable by the terms of the
contract is more than $1,000,000 and not more than $5,000,000, the
payment bond shall be in a sum of 40 percent of the total amount
Bayable by the terms of the contract; when the total amount payable

K the terms ofthe contract ismore than $5,000,000, the paymentbond

shall be in the sum of $2,500,000.
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(b) This section does not limit the authority of a contracting officer
to require a performance bond or othersecunty in addition to those, or
in cases other than the cases specified in (a) of this section.

(c) When no
department sha

h’

ayment bond has been furnished, the contracting
not approve final payments to the contractor until

the contractor files a written certification that all persons who supplied

labor or material in the
contract have been pa|d (

;

rosecution of the work
1ch 49 SLA 1953: am

rovided for In the
1ch 77 SLA 1964

am § 14ch 142 SLA 1°72; am & 1,2 ch 180 SLA 1976; am § 8 ch 277
SLA 1976; am 34 ch '08 SLA 1982)

Revisor's notes.— Subs n)(2) of
e e T

tion
3§§,5

Effect of amendments, — The 1982
a endment substtuted 'S100. 000 t?r
0, near te be1g|nn|n
|ntro uctory paragraph of subsection (a).

NOTES TO DECISIONS
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husiness in the stnte..."  Arctic
Contractors v. State,Sup. Ct. Op. No, 1420
(File Nos. 2595, 2657), 564 P.20 30 (1977).

Construction  contractors have a
continuing obligation to provide the
required bonds even if the utote does not
discover defects in the bonds until after
their acceptance, Arctic Contractors v.
State, Sup. Ct. Op. No. 1420 (File Nos.
2595.°2657), 564 P.2d 30 (1977).

Durden of proof os to agency. — The
BurPose of this section and A.S36:25.020 is
est served by placing the burden of proof
as to a?ency on the insurance company,
particularly” in light of ilhe insurance
company’s far superior access to the facts
surrounding the agency. State ex rel.
White v. Neal & Sons, Sup. Ct. Op. No. 733
(File No. 1364), 489 P2d 1016 (1971).

Subrogation right of suret%/. — A
surety who completes a contract
satisfies the claims of laborers and mate-
rialmen has established a subrogation
right to all funds, progress payments, or
retained percentages ‘which are in the
hands of the contractee. Reliance Ins. Co.
v. Alaska State Hous. Auth., 323 F. Supp.
1370 (D. Alas. 1971).

Subrogation I‘I%h’[ of surety. — A
surety who completes a contract or who
satisfies the claims of laborers and mate-
rialmen has a superior equitable interest
over one who made a loan to the contractor
of monies which did not have to be ap{)lle,d
to the construction contract. The surety, in
such cases, has established a subrogation
right to those funds retained by the obligee
containing retained percentages. Reliance
Ins, Co. v; Alaska State Hous. Auth., 323
F..Supp. 1370 (D. Alas. 1971).

The contractor or principal of the surety
agreement cannot give an assignee a
?reater right in a Tretained percentage
han that given the surety so long as the
surety performs under the agreement.
Reliance Ins. Co. v. Alaska Stale Hous.
Auth., 323 F. Supp. 1370 (D. Alas. 1971).

Where the surety had assumed nnd com-
pleted the principal's contract and claimed
monies due and payable to the contractor
in the way of a progress payment at the
time of default, and the asSignee of the
contractor had also made claim to the
progress payment, the surety’s claim to the
Frogress payments was granted, Reliance
ns. Co. v. Alaska State Hous. Auth., 323
F. Sugp. 1370 (D. Alas. 1971). _

Debtor's power to designate accoui.t
to which “his payment should be
applied. — A debtor; who is undei a duty
to a_thlrddp,erson to apply funds he tenders
to his creditor to a particular account, has

Alaska Statutks
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the power to so designate that account as
the one_to which “payment should be
ap_?lled. The creditor is Under a correlative
}ity to apply the money as directed by his

t-blor, even” though he does not consent to
fhe debtor's wishes. This principle dees not
deluend upon misconduct or fraud. State ex
rel. Palmer Sup v. Walsh &)

plg/ Co. v. Walsh & Co.
Suzo. Ct. Op. No, 1583 (File No. 2815), 575
P.2d 1213 °(1978).

Creditor™ duty to apply f11)aym_ent to
certain account, — Where there is suffi-
cient evidence that a creditor knew or at
least had reason to know that money
received from a debtor came from a third
party for application to a particular job
account, the creditor was under a duty to

apply the payment to such account. Slate
exrél, Palmeér Su[)g)gl)b( Co. v. Walsh & Co.

Sui). Ct. Op. No. 1583 (File No. £816), 575
P.2d 1213 $1978)._ _
Cases interpreting the Miller Act hold

that when a creditor knows, or has reason
to know, that the money g

received from a_particuldr bonded project,
It is the creditor's dUtY to apply “the
payment received against the account for
that project. State éx rel. Palmer Suppl
Co. v. Walsh & Co. Sug. Ct. Op. No. 158
(File No. 2816), 575 P.2d 1213 (1978). .

State did not waive right to re_guwe
replacement bonds. — “State did not
waive its right to require and was not
estogp ed from requiring the contractor on
a 1962 construction project to obtain new
bonds_as replacements for bonds found
defective afler they had been accepted by
the slate and after the contractor had com-
menced work. Arctic Contractors v. State,
SuE. Ct. B No. 1420 (File Nos. 2595,
2657), 564 P.2d 30 (1977). _

Collateral .references. — What is
"accident” within provision of bond or
contract indemnifying against damage or
Igjury to person or property by accident in
performance of building or construction
contract. 12 ALR 1409,

Validity of condition in bond of
contractor for public work which is beyono
requirements of statute or ordinance with
rlezszx)Yect to claims of third persons. 18 ALR

Recovery of premiums paid on hond of
contractor for public improvement not
k-gally authorized. 42 ALR 307.

aid to him is

erital of equipment a:  within
contractor’s bond. 44 ALR 381. _
Contractor’s bond as covering clothin

food, or Iod(ging for laborers. 46 ALR 51?3
65 ALR 260, ° o _
Effect of affirmative provision in public

contractor's _hond excluding statutory
conditions. 47 ALR 502; 89 ALR 457.
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~ Contractor’s bond, and claims for
injuries to person or property. 67 ALR 990.
Claims for repairs or replacements of
machinery, tools, and et1_U|pmentaSV|th|n
contractor's bond. 67 ALR 1232,
Availability in action by third person for
damages against public contractor, of pro-
visions in" contract as to care to be
exercised or Pr_ecautlons to be taken for
protection of third persons, 69 ALR 522.
Effect of payment to subcontractors or
materialmen By owner or contractor, or by
sureties on contractor’s bond, within four
months of prl_nuBaI contractor's bank-
5{é§tcy, as a voidanle preference. 70 ALR

Construction of paving contract or
contractor’s bond in réspect of the
contractor's obligation as to repairs. 72
ALR 644,

Right as between surety on contractor’s
bond"and a55|796nee of mongy to become due
on contract. 76 ALR 917. ~

Effect of recitals ortprovmons ofbond to
secure performance ofcontract as an inter-
E\rl_eFtaaglg? of the terms of the contract. 76

Construction and tfleet of provision in
bond purporting lo protect contractee In
bmldwhg contract against release of surety.
1T ALR 229, _ _
Claim for medical or hospital services to
employees  as ~within ~ coverage of
contractor's bond, 81 ALR 1051.
_ Statutor%/ conditions prescribed for pub-
lic contractor’s bond as part of bond which
91288 not in terms include them. 89 ALR

Necessity of giving obligee notice c"
claim_or dction or making it a party to
actioli laborer, materialman” or
Bubc. ntractor upon bond of contractor for
pul lie work. 96 ALR 1185, o

What constitutes "public work" within
i\tﬁtRutSeGSrelatmg to contractor’s bond. 101

Workmen’s compensation insurance
premiums — as  within _ coverage 0
cl%tgractor‘s bond. 102 ALR 135; 164 ALR

Sec. 36.25.020. Rights ofBersons furnishin

(«. A person who furnishes la

Public Contracts

§36.25.020

Loss of profit of subcontractor, laborer,
or materialman as within coverage of
contractor's bond. 119 ALR 1281.

Maoney loaned or advanced to contractor
as within_coverage of bond of building or
cAoLantrYLécztlon contractor. 127 ALR 974;°164

Contractor’s bond as covering insurance
premiums _other than workmen's com-
pensation insurance. 129 ALR 1087,
‘Who is contractor or subcontractor, as
distinguished  from, mateiialman, for
Burposes of mechanic's lien, contractor’s
ond, or other provision or securing com-
E\eLanaglzoln under construction contract. 141

Bond of contractor for eradication or
control of termites or other pests or
vermin. 43 ALR2d 1237. _

Llabllltdy on bid bond for public works.
70 ALR2d" 1370.

Responsibility ofconstruction contractor
or his bond to contractee for defects or
Insufficiency of work attributable to plans
and_specifications furnished by latter, his
englneer or architect. 6 ALR3d 1394.

_ Construction of attorneys’ fees provision
in contractor’s bond. 8 ALR3d 1438.

Building contractor's liability, upon
bond or <ther a?reement to_mdemnify
owner, for injury fo death of third persons
kefgltmg from™ owner's negligence. 27

_ Liability of builder or subcontractor for
insufficiency of bundl_n[q resulting from
I7a9t2ent defects in materials used. 61 ALR3d

Liability of subcontractor upon bond or
other agreement indemnif mg general
contractor against liability for damage to
person or property. 68 ALR3d 7.

Validity and construction of "no dam-
a(\;e" clause with respect to dela)/ in build-
|t\v€ or construction contract. 74 ALR3d
I,

Construction ~ contract ~ provision
excusing - delay caused by = "severe
wee ther”, 85 ALR3d 1085.

[abor or material.

or or material in the prosecution of the

work provided for in the contract for which a paymentbond is furnished
under AS 36.25.010 and who is not paid in full before the expiration of
90 days after the last day on which the labor is performed or material
is furnished for which the claim is made, may sue on the payment bond
for the amount unpaid at the time of the suit.



§36.25.02C Alaska Statutes

836.25.020

b% However, a person having direct contractual relationships with
a subcontractor but no contractual relationship express or implied with
the contractor furnishing the payment bond has a right of action on the
payment bond “PO” giving written notice to the contractor within 90
days from the last date on which the person performedjlabor or
furnished material for which the clajm-iFmade. The notice must state
with substantial accuracy the amount claimed and the name of the
person to whom the material was furnished or for whom the labor was
performed. The notice shall be served by mailing it by registered mail,
postage prepaid, in an envelope addressed to the contractor at any
Place where the contractor maintains an office or conducts business, or

he contractor’s residence, or in any manner in which a peace officer is
authorized to serve summons.. _ .

(c) A suit brought under this section shall be brought in the name
of the state or the political subdivision of the state for the use of the
person _sumq in the superior court. No suit may be started after the
expiration ot one year after the date of final settlement ofthe contract.
The state or ﬁ0|ltl(}a| subdivision of the state is not liable for costs or
expenses of the suit. (8 2 ch 49 SLA 1953; am § 15 ch 142 SLA 1972)

Editor’s notes. — This section was
redrafted by the revisor of statutes to
remove personal pronouns in conformity

NOTES TO

Purpose, — The purpose of this section
and AS 36.25.010 is to protect persons who
furnish labor or material for a'state public
works project from the risks,  of
nonpayment, In exchange for providin
such protection, the staté is assured tha
material and _labor will be readil
furnished for its projects. State ex rel,
White v. Neal & Sons, Sup. Ct. Op. No. 733
(File No. 136?, 489 P.2d 1016 (1971).

Like i" federal counterpart, Alaska's
statute is designed to protect persons who
furnish labor or material for a state public
works project from the risks of
nonpayment. State ex rel. Palmer Suppl
Co. v. Walsh & Co. Sug. Ct. Op, No. 158
(File No. 2816), 575 P.2d 1213 (1978).

This section_is substantially similar
to 40 U.S.C. 270(a) et seq., the "Miller

—

Act.” Hyundai Constr, Co, v. Kalmbach,
Inc., Sup. Ct. Op._No. 845 (File No. 1604),
502 P.2d 856 (1972).

"Final settlement” means that the
contract has heen completed .and that
there has been a specific administrative
act authorizing payment. Safeco Ins. Co. of
Am. v. Honeywell, Inc., Sup. Ct. Op. No.

with AS 01.05.031(c) and § 4, Chapter 58,
SLA 1982.

DECISIONS

2460 (File Nos. 5112, 5127), 639 P.2d 996

|_)s appropriate to look at federal case
mterpretm&; the g)rekusly similar
Act, Eg40 5.C. 5 270(a) et seq.{lch.

2, 49 Stat. 793 when interpreting
phrase "final settlement” as used in
ection (c) of this section. Safeco Ins.
.of Am. v, Honeywell, Inc., Sup. Ct. Of'
SFlIe Nos. 5112, 5127), 639 P.2d

of contractors for public

%sofor works. — See notes under

Reliance on valid payment bond, —
Persons who furnish labor and materials
for the state’s projects do so in reliance on
the existence of ‘a valid payment bond.
State ex rel. White v. Neal & Sons, Sup. Ct,
%)1% No. 733 (File No. 1364), 489 P.2d 1016

11).

V|)dence ralsmg presumption that

hond was executed. — See State ex rel.

White v. Neal & Sons, Sup. Ct. Op. No. 733

(File No. 1364), 489 P.2d 1016 (1971).
The award of a state public works

contract and the making of payments

16
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under that contre:! raise a presumption
that the required bond has been furnished:
thus, a kborer or materialman should not
have to inquire into the validity of the
bond before furnishing labor or materials.
Such a burden of inquiry would surel

result in a reluctance lo readily furnis

materials or labor. . To avoid this
reluctance and the possible delays caused
thereby, the Btate has provided special pro-
tections to laborers and materialmen in
this section and AS 36.25.010. State ex rel.
White v. Neal & Sons, Sup. Ct. Op. No. 733
(File No. 1364), 489 P.2d 1018 ﬁ971).

Burden of proof as to agency. — The
BurPose of this section and AS 36:25.010 iB

est served by placing, the burden of proof
as to a?ency on the “insurance company,
particularly” in light of the insurance
company's Tar superior access to the facts
sunrounding the agency. State ex rel.
White v. Néal & So:.5, Sup. Ct. Op. No. 733
(File No. 1364), 489 P.2d 1016 (%71)._

A person furnishing labor or materials
on a state public works project does not
deal directly with the surety compang or
its purported agent. In many cases he does
not even deal directly with the prime
contractor who obtained the hond. He is in
a relatively poor position to inquire into
whether an .?ent with whom the prime
contrac'or dealt had authority to bind the
insurance company appearing as surety on
the hond. The ‘insurance conipany has far
better access to the facts surrounding the
nature of the purported agency
relationship th. does a laborer or maté-
rialman on a State public workssormect.
State ex rel. White v. Neal & Sons, Sup. Ct,
8%.7%0. 733 (File No. 1364), 489 P.2d 1016

For rule as to burden of proof on the
agency where a Irborer or materialman
bring myiton a gayment bond ﬁ_ursuant to
thk Section, see State ex rel.\Vhite v, Neal
& Sons, Sus). Ct. Oé]' No. 733 (File No.
1364), 489 P.2d 1016 (1971).

Debtor's power to desqnate account
to which "his payment should be
applied. — A debtor, who iB under a duty
t0 a,thlrdJ)_erson to apply funds he tenders
to his creditor to a particular account, has
the power to so designate that account as
the one_to which “payment should be
applied. The creditor Is under a correlative
duty to apply the money as directed by his
debtor, even'though he does not consent to
the dehtor’s wishes. This principle does not
def)end upon misconduct or fraud. State ex
rel. Palmer Supplg8Co. v. Walsh & Co.

Suzp. Ct. Op. No. 1583 (File No. 2816), 575
P.2d 12137(1978).

Public Contracts
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Creditor's duty to npply Raym_ent lo
certain account.”’— Where there is suffi-
cient evidence that s creditor knew or at
least had reason to know that money
received from a debtor came from a third
party for application to a particular job
account, the creditor was under a duty to
apply the payment to such account. Slate

ex rél. Palmeér Sufg)lé/ Co. v. Walsh & Co.
Suzo. Ct. Op. No. 1583 (File No. 2816), 575
P.2d 1213(1978).

Cases m‘erpretlng the Miller Act hold
that when a creditor knows, or has reason
to know, that the money gald to him is
received from a,FartlcuIar onded project,
it is the creditor's dut%/ to apply “the
{Jayment, received against the account for
hat project. State éx rel. Palmer Suppl

Co. v. Walsh & Co. Sugz). Ct. Op. No. 158
(File No. 2816), 575 P.2d 1213 (1978).

Collateral "references. — Freight
charges on material as within mechanic's
lien Statute giving lien for labor or mate-
rial, or within contractor’s bond securing
such claims, 30 ALR 466. o

Nature of remedy to ento-'e obligation
under bond of public contractor for labor or
material. 43 ALR 561. N

Failure of public authorities to take
contractor's bond  required by law, as
rendering them liable to'laborers or mate-
rialmen. 64 ALR 678.

Right to benefit of contractor’s bond or
mechanic’s lien statute for labor or mate-
rial ~ furnished to  contractor or
subcontractor, as affected by acceptance
fr402m him of written obligation. 66 ALR

Labor and materials furnished to
subcontractor as within the coverage of
principal contractor'd bond for public
amgrovements. 70 ALR 308; 92 ALR2d

250.

Right of person furnishing material or
labof to maintain action on contractor’s
bond to owner of public bod%, Qr on owner's
bond to mortgagee. 77 ALR 21; 118 ALR

57,

R(ijght or duty of gbligee of contractor’s
bond to enforce”condition thereof for bene-
%of laborers and materialmen. 77 ALR

Claim under _subcontract by which
subcontractor agT?es to furnish a'man and
truck, or other specified instrumentality,
at_an una{)portloned compensation, &s
within contractor’s bond conditioned for
payment of claims for labor. 79 ALR 1253.

aterial or labor employed in con-
struc;ion of concrete forms” as basis of
mech \nics’ lien or claim under contractors’
bond. 84 ALR 460.
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ONSTRUCTION, INC.

P.O.BOX 967 + FAIRBANKS. ALASKA 99707 (907) 452-7146 « 452-7147
February 26, 1985

Representative Mike Navarre, Chairman
House Labor & Commerce Committee
Juneau, Alaska 99801

Dear Sir:

b)) kittle Miller Act provides for employees, all tiers of subcontractors,
suppliers and materialmen to seek relief by filing a lien against the general
contractor®s payment bond on public works projects., it such notice 1is filed
within 90 days of the last acts or charges. As the law now stands these
people are allowed to seek this relief regardless of the circumstances,
including negligence on their part, disputes,or any other reason if they

have not been paid.

In many instances the projects are completed and paid in full by the general
contractor before this ninety day period expires.

A case that happened to our company which 1is still in litigation, documentation
can and will be furnished if you request, happened like this. A subcontractor
on one of our projects leased a piece of equipment from an equipment dealer.
The equipment was leased for a minimum guaranteed ninety days with option to
purchase within the ninety days. A major portion of the lease payments to
apply tc the purchase if the purchase option was exercised. Our company was
not privy to this agreement.

Seven and one half months after the equipment arrived jobsite we received
notice from the equipment dealer of non payment and of his intent to file
lien against our bond. At that time the subcontractor had received all
monies due him on this contract. We feel that if the notifications of intent
was required to be filed sooner, say within 15 days of the first act or
charge that problems such as this would not happen or if they did it would

be negligence on the part of the general contractor instead of the equipment
dealer”™who,in this case will probably win this litigation.

Your help in correcting this deficiency in the Little Miller Act would be
greatly appreciated.

If there are any questions please call.

Very truly yours,

DM/bg
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INTRODUCTION OF BILLS (House)(cont"d)

HB 210 (cont"d)

payment shall, subject to appropriation, be paid the the surviving
spouse by the right of survivorship unless a different beneficiary
is designated. If no spouse survives and no beneficiary 1is named
the lump sum shall be paid to the decedent"s estate. The payment
must include all permanent fund dividend contributions made by the
individual, plus interest, but shall not include any credits to the
account made following appropriations by the legislature to the
annuity investment fund or interest on the annuity credits (Senate
version provides for equitable distribution of the decedent®s lump
sum payment among the accounts of all individuals of the same

age) .

Introduced February 18 and referred to State Affairs, Judiciary,
Finance.

HOUSE BILL NO. 211, by Reps. Frank, Clocksin, M. W. Miller,
Navarre and Rieger. Would require a contractor who is bid—

ding on a state job that exceeds $100,000 to furnish a payment
bond for the protection of all persons who supply labor, mater—
ials, supplies or equipment (currently the bond must cover

people who supply labor and material). The bond becomes binding
upon the award of the contract. The person furnishing labor,
materials, supplies, or equipment who is not paid in full 90 days
after the work is completed or materials, supplies or equipment Iis
furnished, may sue on the payment bond for the amount unpaid at the
time of the suit (currently covers only labor and material).

Section outlining the rights of a contractor furnishing labor or
material 1is rewritten (AS 36.25.020(b)) to more specifically spell
out the rights of a person who contracts with a subcontractor, but

who has no contractual relationship with the contractor. That
person has a right of action on the payment bond for materials,
supplies or equipment furnished 1if proper notice 1is given. Notice

must be given not later than 30 days after the first date on which
the materials, supplies or equipment were provided and must state
that the person has supplied or is supplying materials, supplies or
equipment for which the person may make a claim. The notice must
name the subcontractor and building or project for which materials,
etc., have been supplied, give a general description and must state
that the bond may be held for payment if the person supplying
materials, supplies or equipment 1is not paid.

The person contracting with the subcontractor also must give

notice not later than 90 days after the last day materials,

supplies or equipment for which the claim is made, stating the name
of the subcontractor, the building or project and a description of
materials, and must state with substantial accuracy the amount
claimed.

Does not provide an effective date (takes effect 90 days after
Governor signs bill) .

Introduced February 18 and referred to Labor & Commerce, Judiciary,
Finance.



Representative Steve Frank
February 15, 1985

Bill Summary:
"an act relating to contractor®s bonds” H&zI1

Under existing law on public projects, a person having no direct
contractual relationship with a general contractor, but who supplies
labor or material to a sub-contractor, may make a claim by giving the
general contractor written notice within 90 days from the last date on
which the person performed labor or furnished material. A general
contractor has no way of knowing who may have supplied materials to a
subcontractor. Accordingly, a general contractor has no easy way to
assure that a subcontractor has paid all his suppliers. Certification
by a subcontractor that all labor and materialmen have been paid 1is no
assurance if the certifying subcontractor is or becomes insolvent. The
only "iron clad" safeguard for a general contractor is to delay payment
to all subcontractors until 90 days after they have supplied labor or
materials. This solution does little to harmonize relations and
increase cooperation between general contractors and subcontractors.

The change proposed in the bill will not preclude claims of a sub-—
contractor®s supplier against a general contractor®s payment bond.
However, timely notice to the general contractor of the supplier®s
status will become a prerequisite to filing a clainm. This notice
requirement will allow a general contractor to ensure that a subcon-—
tractor has paid all suppliers.

As proposed, a general contractor will know which persons may possibly
have claims against his payment bond prior to a claim being made. Under
existing law, a general contractor cannot determine, in advance of a
claim being filed, which persons, may be eligible to file a claim.

The proposed revisions will still provide protection to the subcon—
tractor®s material and equipment suppliers however, to take advantage of
that protection, the material and equipment suppliers must take the
initiative in assuring that the contractor is aware of their existence.

The bill will put some responsibility on the supplier, because they are
the beneficiary of the systenm. These suppliers are business people with
the ability to provide notice as a normal part of a business transaction
and it should not be an undue burden on the supplier.

NOTE: This bill would not affect persons supplying labor to a sub—
contractor. That is to say they would still have 90 days, after the
last date they supplied labor, to file claim without a requirement to
provide prior notice.



MEMORANDUM

TO: All Members, House Labor and Commerce Committee
FROM: Roper Poppe, Committee Staff

DATE: February 28, 1985 Thursday

SUBJECT: Overview, HB 211

On February 29, 1985, the House Labor and Commerce Committee met in
Room 102 of the Capitol Building on HB 211, An Act relating to
Contractor ® payment of bonds.

There was a bill submitted last year, HB 540 by Bettisworth, that
dealt with this issue, and received the support of ACC. Initially, this
bill said that workers or suppliers must make any claims against the
contractor within 10 days from the time that materials were furnished or
work commenced. The Department of Labor was opposed to this bill for
this and other points, and so the bill was revised, but it died in
Senate Judiciary.

The bill before you is in essence the revised version of HB 540
from last year, according to the Department of Labor. As it reads now,
it will not impact them and so they have no opposition to it.

Apparently, 1in the private sector, workers and suppliers can put a clainm
against the property Itself; this bill deals with the public sector,
where the only real recourse deals with putting a claim in against the
contractor 3 bond.



SECTIONAL.

ANALYSIS OF HB211; "An Act relating to contractors® payment

bonds." By Frank, Clocksin, M.W. Miller, Navarre and Rieger

SECTION 1:

SECTION 2:

SECTION 3:

This section clarifies the current statutes by adding
supplies and equipment.

Any contractor, prior to entering into a contract
(exceeding $100,000) for construction, alteration or
repair, on any public project shall furnish

a performance bond and a payment bond. The payment bond
serves as protection for persons who supply labor,
materials, supplies and equipment to the subcontractor
for work provided for in the contract.

This section, as does section 1, clarifies the current
statutes by adding supplies and equipment.

In the event a person, who has furnished labor,

materials, equipment or supplies, has not been

paid in full by the subcontractor before 90 days after
the last day labor is performed or materials equipment or
supplies are furnished, the person may sue on the
contractors payment bond for the amount owed him,

This section changes the notice provisions in this
statute.

The present law only requires a notice 90 days after

material equipment or supplies were last provided. This
bill requires an additional notice be given to
contractors. This addition is a notice of right to clainm

which must be made within 30 days of the first date
materials supplies or equipment were furnished (so that
contractors will be aware of potential claims against
their payment bond). Notice of actual claim is still
required within 90 days of the date materials, supplies
or equipment were last provided (as is currently in
statutes).

This bill would not affect persons supplying labor.
That 1is to say they would still have 90 days, after
the last date they supplied labor, to file a clainm
without a requirement to provide prior notice.
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Bill No. House Bill f0t 211 Nate February 26, 1985

Title

"A,-, Wt -elating to contractors®™ payment Contact. £j-leen pia”o
bonds." 465-2700
Bob Bacolas
465-4870

House Bill Mo. 211 makes editorial changes to provisions in Title 36 with
respect to action against a contractor®s payment bond by persons performing
labor for subcontractors on public construction projects.

The bill also contains a number of more significant changes to Title 36 with
respect to action against a contractor®s payment bond by persons who furnish
materials, supplies, or equipment to subcontractors on public construction
projects. Inasmuch as persons who furnish materials, supplies or equipment on
public construction projects fall outside of the department®s authority or
responsibility as far as collection of monies due them, we have no comments on
these particular provisions.

The Department®s position on House Bill 211 is neutral. It will not have a
fiscal impact on the Department.

APPROVED:

Jim Robison, Commissioner
Department of Labor



S 44.53.300 State Government S§44.33.380

Sec. 44.33.300, Waiver of certain provisions. When the governor
has by proclamation declared an area impacted by an economic disas-
ter, the following provisions regarding public contracts may be waived
to the extent specified in the proclamation: -

(1) the requirement of a contractor’s bond as prescribed in AS
36 25.010 may be waived if the contract amount does not exceed
$100,000;

(2) the public bid requirements as contained in AS 19.10.170
19.10.190, 19.30.191(b), and AS 35.15.010 — 35.15.030 may be waived
if the contract is to be performed by a contractor whose principal office
!$35 (l)no (%e designated area and the contract amount does not exceed

(3) the general policy to require all construction to be under bid
confract as contained iri AS 35.15.010 may be waived if the contract is
to be performed by the state, another” governmental entity, or a
nonprofit entity. (§1 ch 277 SLA 1976)

Sec. 44.33.305. Regulations. The department, after consultation
with the Department of Labor, may adopt reg7ulat|ons to implement AS
44.33.285 — 44.33.310. (§ 1ch 277 SLA 1976)

Sec. 44.33.310. Definitions. In AS 44.33.285 — 44.33.310,

(1) "base period” means any 10 years after 1950, not necessarily
continuous, ar J ifthe economic disaster is caused by a fisheries failure
the period shall consist of years durm% which a fishery produced at
economically representative levels as determined by the Department of
Fish and Game;

(2) "department" means the Department of Commerce and Eco-
nomic Development; , ,

(3) "economic disaster" means that the annual income to workers in
the designated area dropped below the average annual income for the
Ibase period for workers in tl e designated area and the drop in income
is of such magnitude that the average family income of all residents of
the demgna_ted area as determined by the department is below the
Federal Social Security Administration Poverty Guideline, adjusted by
the department to reffect subsistence economi¢ patterns and approFrl-
ate cost-of-living differentials; the availability of alternate employ
ment shall be considered in determining whether an economic disaster
has occurred under this paragraph. (8 1 ch 277 SLA 1976)

Editor's notes. — The "Federal Social ~ Services does issue an annual revision of
Security Administration Poverty Guide- Pov,ert}/ income guidelines, however, See,
line" referred to In (3) of this section Is for instance, Federal Register, Vol. 48, No.
ProbabIB an obsolete reference. The 34, page 7010 (2/17/83).
ederal Department of Heslth and Human

Losa? 2433320 — 44.33330. Residential Care Facility Revoving
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