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T h e  A l a s k a  C h a p t e r  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  

A m e r i c a  r e p r e s e n t s  m o r e  t h a n  850  c o m p a n i e s  i n c l u d i n g  m o s t  

o f  g e n e r a l  c o n t r a c t i n g  c o m p a n i e s  e n g a g e d  i n  c o m m e r c i a l  c o n ­

s t r u c t i o n .  We a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  p r e s e n t  A . G . C . ' s  

v i e w  o n  n o t i c e  p r o v i s i o n s  t o  p r im e  c o n t r a c t o r s  b y  s u b c o n ­

t r a c t o r s  .

T h e  A . G . C .  s u p p o r t s  t h e  i n c l u s i o n  o f  a  " s e c o n d  t i e r  

n o t i c e "  p r o v i s i o n  i n  t h e  L i t t l e  M i l l e r  A c t .

U n d e r  e x i s t i n g  l a w ,  a  p e r s o n  w i t h  n o  d i r e c t  c o n t r a c t u a l  

r e l a t i o n s h i p  w i t h  a  g e n e r a l  c o n t r a c t o r ,  b u t  w ho  s u p p l i e s  

m a t e r i a l  t o  a  s u b c o n t r a c t o r ,  m a y  m a k e  a  c l a i m  a g a i n s t  t h e  

p a y m e n t  b o n d  b y  g i v i n g  t h e  g e n e r a l  c o n t r a c t o r  w r i t t e n  n o t i c e  

w i t h i n  90 d a y s  f r o m  t h e  l a s t  d a t e  o n  w h i c h  t h e  p e r s o n  f u r n i s h e d  

m a t e r i a l .  A  g e n e r a l  c o n t r a c t o r  h a s  n o  w a y  o f  k n o w i n g  w ho  m a y  

h a v e  s u p p l i e d  m a t e r i a l s  t o  a  s u b c o n t r a c t o r .  A c c o r d i n g l y ,  a  

g e n e r a l  c o n t r a c t o r  h a s  n o  e a s y  w a y  t o  a s s u r e  t h a t  a  s u b c o n t r a c t o r  

h a s  p a i d  a l l  h i s  s u p p l i e r s .  C e r t i f i c a t i o n  b y  a  s u b c o n t r a c t o r  

t h a t  a l l  m a t e r i a l m e n  h a v e  b e e n  p a i d  i s  n o  a s s u r a n c e  i f  t h e  c e r t i ­

f y i n g  s u b c o n t r a c t o r  i s  o r  b e c o m e s  i n s o l v e n t .  T h e  o n l y  " i r o n  

c l a d "  s a f e g u a r d  f o r  a  g e n e r a l  c o r  a c t o r  i s  t o  d e l a y  p a y m e n t  

t o  a l l  s u b c o n t r a c t o r s  u n t i l  90 d a  s  a f t e r  t h e y  h a v e  s u p p l i e d  

m a t e r i a l s .  T h i s  s o l u t i o n  w o u l d  d o  l i t t l e  t o  h a r m o n i z e  r e l a t i o n s  

a n d  i n c r e a s e  c o o p e r a t i o n  b e t w e e n  g e n e r a l  c o n t r a c t o r s  a n d  s u b ­

c o n t r a c t o r s  ,



U n d e r  e x i s t i n g  law, a g e n e r a l  c o n t r a c t o r  c a n n o t  

d e t e r m i n e ,  in a d v a n c e  o f  a c l a i m  b e i n g  f i l e d ,  w h i c h  

p e r s o n s  m a y  be e l i g i b l e  to file a c l a i m .  T i m e l y  n o t i c e  

t o  t h e  g e n e r a l  c o n t r a c t o r  o f  t h e  s u p p l i e r ' s  s t a t u s  a n d  

e x i s t e n c e  w i l l  a l l o w  a g e n e r a l  c o n t r a c t o r  to  a s s u r e  t h a t  

a s u b c o n t r a c t o r  h a s  p a i d  a l l  s u p p l i e r s .

In s u m m a r y ,  t h e  A . G . C .  b e l i e v e s  t h a t  t h e  n o t i c e  

p r o v i s i o n s  o f  t h i s  b i l l  w i l l  e n s u r e  t h a t  c o m m e r c e  is c o n­

d u c t e d  i n  a m o r e  e n l i g h t e n e d  a n d  c o m m e r c i a l l y  r e a s o n a b l e  

m a n n e r .

T h e  A . G . C .  u r g e s  t h i s  C o m m i t t e e  p a s s  o u t  o f  C o m m i t t e e  

t h e  b i l l .



§ 3 6 .2 5 .0 1 0  A laska  Statutes 5 3 6 .2 5 .0 1 0

Chapter 25. Contractors’ Bonds.
Section Section
10. Bonds o f contractors for public build- 25. Cptional municipal exemption 

ings or works 
20. Rights o f persons furnishing labor or 

material

NOTES TO DECISIONS

This chap te r is m odeled a fte r the No. 1583 (File No. 2816), 575 P.2d 1213 
federa l M ille r A c t State ex re l. Palmer (1978).
Supply Co. v. Walsh & Co., Sup. Ct. Op.

Co lla*era l re fe rences. — 17 Am. Jur. 
2d, Contractors’ Bonds, }§ 43-138; 64 Am. 
Jur. 2d, Public W orkt and Contracts, 
55 105-136.

72 C J .S . Supplement, Public Contracts,

}§ 41-61, 81A CJ.S .. States, 5§ 172-193.
Right of contractor with federal, state, 

or local public body to letter's immunity 
from tort liability. 9 ALR3d 382.

S ec . 3 6 ,2 5 .0 1 0 . B o n d s  o f  c o n t r a c to r s  f o r  p u b lic  b u i ld in g s  o r  
w o rk s ,  (a ) E xcep t as p rov ided  in  AS 44 .33 .3 00 , be fo re a contract 
exceeding $ 1 0 0 ,0 0 0  fo r  th e  construction , a lte ra tion , o r  re p a ir o f a pub­
lic  b u ild in g  o r  pub lic  w o rk  o f  the state o r a po litica l subdiv ision o f  the 
sta te  is aw arded  to a  g en e ra l o r  specialty con tractor, the con trac to r 
sh a ll fu rn is h  to  th e  s ta te  o r a p o litica l subdivision o f  the sta te the 
fo llow ing  bonds, w h ich  become b ind ing upon the aw ard  o f the contract 
to th a t con trac to r:

(1 ) a p e rfo rm ance  bond w ith  a corporate su re ty  qua lified  to do busi­
ness in  the s ta te , o r  a t le a s t two ind iv idua l su re ties who sh a ll each 
ju s t i fy  in  a sum  eq u a l to  th e  am oun t o f  the bond; th e  am ount o f  the 
pe rfo rm ance bond s h a ll be equ iva len t to the am ount o f  the paym en t 
bond; .f  « •(2 ) a p aym en t bond w ith  a co rporate su rety qu a lified  to do business 
in  the sta te , o r  a t  le a s t tw o ind iv idua l su reties who sh a ll each ju s t i fy  
in  a sum  eq u a l to the am oun t o f  the bond fo r the prom otion o f  a l l 
pe rsons who su pp ly  la b o r  and m a te ria l in the prosecution o f  the w ork 
p rovided fo r  in  th e  con trac t; when the to ta l am oun t payab le by t'.ie 
te rm s o f  the con trac t is n o t m ore than  $1 ,000 ,000 , the paym ent bond 
sh a ll be in  a sum  o f  o n e -h a lf the to ta l am ount payab le  by the te rm s o f  
th e  con trac t; w hen th e  to ta l am oun t payab le by the te rm s o f  the 
con trac t is m o re  th an  $ 1 ,0 0 0 ,0 0 0  and not m ore th an  $ 5 ,0 0 0 ,0 0 0 , the 
paym en t bond s h a ll be in  a sum  o f 40  percent o f  the to ta l am oun t 
payab le  by th e  te rm s  o f  th e  contract; when the to ta l am ount payab le  
by the te rm s o f  th e  con tra c t is m ore than  $5 ,000 ,000 , the paym en t bond 
sh a ll be in  th e  sum  o f  $ 2 ,5 0 0 ,0 0 0 .



§ 36.25.010 P u B M C  CcNTUACTS § 36.25.010
(b ) T h is section does not lim it the au th o rity  o f  a contracting o ffice r 

to requ ire  a pe rfo rm ance  bond o r o th e r secu rity  in addition to those , o r 
in  cases o th e r th an  the cases specified in (a ) o f  th is  section.

(c) W hen no p aym en t bond has been fu rn ish ed , the contracting 
departm en t s h a ll n o t approve f in a l paym en ts to the con tractor u n ti l 
the con trac to r f i le s  a w ritten  ce rtifica tion  th a t a l l persons who supp lied 
la b o r o r m a te r ia l in  the prosecution o f  the w o rk  provided fo r in  the 
con trac t have  been paid . (§ 1 ch 49  SLA  1953 ; am  § 1 ch 77 SLA  1964 ; 
am  § 14 ch 142  S L A  1 °7 2 ; am  §§ 1, 2 ch 180 SLA  1976 ; am § 8 ch 277 
S LA  1976 ; am  34  ch ' 0 8  SLA  1982 )

Rev iso r’s n o te s .— Subsection (n)(2) o f E ffect o f  amendments. — The 1982 
this section has the figure o f $2,500,000 as amendment substituted "S100.000" for 
in the enrolled b ill. The 1953 session laws "$50,000”  near the beginning o f the 
incorrectly carried the figure as introductory paragraph of subsection (a). 
$2,800,000.

NOTES TO DEC IS IONS

Purpose. — The purpose of this section 
and AS 36.25.020 is to protect persons who 
furnish labor or material for a state public 
worka project from the risks o f 
nonpayment. In exchange for providing 
such protection, the state is assured that 
material and labor w ill be readily 
furnished for its projects. State ex rel. 
White v. Neal & Sons, Sup. Ct. Op. No. 733 
<File No. 1364). 489 P.2d 1016 (1971).

Like its federal counterpart, Alaska's 
statute is designed to protect persons who 
furnish labor or material for a state public 
works project from the risks o f 
nonpayment. State ex re l. Palmer Supply 
Co. v. Walsh & Co., Sr.p. Ct. Op. No. 1583 
(File No. 2816), 575 ?.2d 1213 (1978).

Weight given to fede ra l case law  
interpreting fede ra l act. — In resolving 
disputes brought mder this section, the 
supreme court will give more weight to 
principles derived from federal case law 
interpreting the M ille r Act than to general 
common-law principles governing debt- 
or-creditor relations. State ex rel. Palmer 
Supply Co. v. Walsh & Co., Sup. Ct. Op. 
No. 1583 (File No. 2816), 575 P.2d 1213 
(1978).

R ights o f persons fu rn ish ing lab o r 
o r materia l. —  See notes under AS 
36.25.020.

Bonds requ ired . — A payment bond as 
well as a performance bond is required for 
public contracts by this section. State ex 
re l. WHte v. Neal &  Sons, Sup. Ct. Op. No. 
733 (Fi».. No. 1364 ', 489 P.2d 1016 (1971).

P resumption. — Since under this sec­

tion the awarding of the contract, and nec­
essarily the making o f payments under the 
contract, is conditioned upon the 
furnishing o f a payment and performance 
bond, it may be concluded from the fact 
that payments were made under the 
contract that the required bond had been 
furnished the state. Such a conclusion is 
based upon the presumption that official 
duty has been regularly performed and 
that state officials would not have awarded 
the contract and made progress payments 
had the required bond not been filed. 
United Bonding Ins. Co. v. Castle, Sup. Ct. 
Op. No. 497 (File No. 876), 444 P.2d 454 
(1968).

State duty to investigate va lid ity  o f 
bonds. — The State of Alaska has the 
duty to investigate the validity of payment 
and performance bonds on state con­
struction projects. Arctic Contractors v. 
State, Sup. Ct. Op. No. 1420 (File Nos. 
2595, 2657), 564 P.2d 30 (1977).

For cases arising after 1972, there is no 
doubt about who has the duty to check the 
validity o f public construction contract 
bonds since in 1972 AS 36.05.035 was 
enacU placing the burden o f verifying 
such bonds on the state or its political sub­
division. Arctic Contractors v. State, Sup. 
Ct. Op. No. 1420 (File Nos. 2595, 2657), 
564 P.2d 30 (1977).

Although absent from this section, the 
burden on the contracting officer to deter­
mine the vitality o f the surety can be read 
into the language "the contractor 6hall 
furnish to the state. . .  a performance bond 
with a corporate surety qualified to do

13



$ 36.25.010 Alaska Statutks fi 36.25.010

business in the s tn te ., . . "  Arctic 
Contractors v. State , Sup. Ct. Op. No. 1420 
(F ile Nos. 2595 , 2657 ), 564 P.2d 30 (1977).

C on s tru c t io n  c on tra c to rs  have  a 
con t in u in g  ob lig a tio n  to  p rov id e  the 
re q u ir e d  b o n d s  even if the utote does not 
discover defects in the bonds until after 
their acceptance. Arctic Contractors v. 
State , Sup . Ct. Op. No. 1420 (F ile Nos. 
2595 . 2 6 5 7 ), 564 P.2d 30  (1977).

D u rd en  o f  p r o o f  os to  agen cy . —  The 
purpose o f th is section and A.S 36.25 .020 is 
best served by placing the burden of proof 
as to agency on the insurance company, 
particu larly  in light o f ilhe insurance 
company’s far superior access to the facts 
surrounding the agency. State ex rel. 
W hite v. Neal & Sons, Sup. Ct. Op. No. 733 
(F ile N o . 1364), 489 P  2d 1016 (1971).

S u b r o g a t io n  r ig h t o f  su re ty . —  A 
surety who completes a contract 
satisfies the claims o f laborers and mate­
rialm en has established a subrogation 
righ t to all funds, progress payments, or 
retained percentages which are in the 
hands o f the contractee. Reliance Ins. Co. 
v. A laska State Hous. Auth., 323 F. Supp. 
1370 (D . A las. 1971).

S u b r o g a t io n  r ig h t o f  su re ty . —  A 
surety who completes a contract or who 
satisfies the claims o f laborers and mate­
rialmen has a superior equitable interest 
over one who made a loan to the contractor 
o f monies which did not have to be applied 
to the construction contract. The surety, in 
such cases, has established a subrogation 
right to those funds retained by the obligee 
containing retained percentages. Reliance 
Ins. Co. v. A laska State Hous. Auth., 323 
F. Supp . 1370 (D . A las. 1971).

T h e  contractor or principal o f the surety 
agreement cannot give an assignee a 
greater right in a retained percentage 
than that given the surety so long as the 
surety performs under the agreement. 
Reliance Ins. Co. v. A laska Stale Hous. 
A u th ., 323 F . Supp. 1370 (D . Alas. 1971).

W here the surety had assumed nnd com­
pleted the principal's contract and claimed 
monies due and payable to the contractor 
in the way o f a progress payment at the 
tim e of default, and the assignee of the 
contractor had also made claim to the 
progress payment, the surety’s claim to the 
progress payments was granted. Reliance 
Ins. Co. v. A laska State Hous. Auth., 323 
F . Supp. 1370 (D . A las. 1971).

D e b to r 's  p ow e r to  designate accou i.t 
to  w h ich  h is p aym en t shou ld be 
ap p lie d . —  A debtor, who is undei a duty 
to a th ird person to apply funds he tenders 
to  his creditor to a particu lar account, has

the power to so designate that account as 
the one to which payment should be 
applied. The creditor is under a correlative 
', 'ity to apply the money as directed by his 
_t-blor, even though he does not consent to 
the debtor's wishes. This principle dees not 
depend upon misconduct or fraud. State ex 
rel. Pa lm er Supply Co. v. Walsh & Co., 
Sup. Ct. Op. No . 1583 (File No. 2815), 575 
P.2d 1213 (1978 ).

C re d ito r '*  du ty  to app ly  payment to  
ce rta in  a c c o u n t , —  Where there is suffi­
cient evidence that a creditor knew or at 
least had reason to know that money 
received from  a debtor came from a third 
party for application to a particular job  
account, the creditor was under a duty to 
apply the payment to such account. Slate 
ex rel. P a lm er Supply Co. v. Walsh & Co., 
Sup. C t. O p . No. 1583 (File No. £816), 575 
P.2d 1213 (1978 ).

Cases interpreting the M iller Act hold 
that when a creditor knows, or has reason 
to know, th a t the money paid to him is 
received from  a particular bonded project, 
it is the creditor's duty to apply the 
payment received against the account for 
that project. State ex rel. Palmer Supply 
Co. v. W a lsh  & Co., Sup. Ct. Op. No. 1583 
(F ile N o. 2816 ), 575 P.2d 1213 (1978).

S ta te  d id  not w aive righ t to requ ire  
re p la c em en t b on d s . — State did not 
waive its right to require and was not 
estopped from requiring the contractor on 
a 1962 construction project to obtain new 
bonds as replacements for bonds found 
defective afler they had been accepted by 
the sla te  and after the contractor had com­
menced work. Arctic Contractors v. State, 
Sup. C t. Op. No. 1420 (File Nos. 2595, 
2657 ), 5 64  P.2d 30  (1977).

C o l la te r a l .re fe ren ces . —  W hat is 
"accident” within provision of bond or 
contract indemnifying against damage or 
iq jury to person or property by accident in 
performance of building or construction 
contract. 12 A LR  1409.

V alid ity  of condition in bond of 
contractor for public work which is beyono 
requirem ents of statute or ordinance with 
respect to claims of third persons. 18 ALR  
1227.

Recovery of premiums paid on bond of 
contractor for public improvement not 
k-gally authorized. 42 ALR  307.

Ren tal o f equipment a : within
contractor’s bond. 44 ALR 381.

C on tractor’s bond as covering clothing, 
food, or lodging for laborers. 46 A LR  511; 
65 A L R  260.

Effect of affirmative provision in public 
contractor's bond excluding statutory 
conditions. 47 ALR  502; 89 ALR 457.

14



5 36.25.020 Public Contracts § 36.25.020

Contractor’s bond, and claims for 
in juries to person or property. 67 ALR 990.

C laim s for repairs or replacements o f 
machinery, tools, and equipment as v ith in  
contractor's bond. 67 A LR  1232.

Availability in action by third person for 
damages against public contractor, of pro­
visions in contract as to care to be 
exercised or precautions to be taken for 
protection of third persons. 69 ALR  522.

Effect o f payment to subcontractors or 
materialmen by owner or contractor, or by 
sureties on contractor’s bond, within four 
months o f principal contractor's bank­
ruptcy, as a voidable preference. 70 A LR  
983.

Construction of paving contract or 
contractor’s bond in respect o f the 
contractor's obligation as to repairs. 72 
ALR  644 .

R ight as between surety on contractor’s 
bond and assignee of money to become due 
on contract. 76 ALR 917.

Effect o f recitals or provisions o f bond to 
secure performance of contract as an inter­
pretation o f the terms of the contract. 76 
A LR  941 .

Construction and t,fleet o f provision in 
bond purporting lo protect contractee in 
building contract against release of surety. 
77 A LR  229.

C la im  for medical or hospital services to 
employees as within coverage of 
contractor’s bond. 81 A LR  1051.

Statutory conditions prescribed for pub­
lic contractor’s bond as part of bond which 
does not in terms include them. 89 ALR  
446.

Necessity of giving obligee notice c" 
claim  or action or making it a party to 
actioii by laborer, materialman or 
Bubc ntractor upon bond o f contractor for 
pu l lie work. 96 ALR 1185.

W hat constitutes "public work" within 
statute relating to contractor’s bond. 101 
A LR  565 .

W orkmen’s compensation insurance 
premiums as within coverage of 
contractor's bond. 102 A LR  135; 164 A LR  
1468.

Loss of profit of subcontractor, laborer, 
or materialman as within coverage o f 
contractor's bond. 119 ALR 1281.

Money loaned or advanced to contractor 
as within coverage of bond of building or 
construction contractor. 127 ALR 974; 164 
ALR  782.

Contractor’s bond as covering insurance 
premiums other than workmen’s com ­
pensation insurance. 129 ALR 1087.

W ho is contractor or subcontractor, as 
distinguished from mateiialman, for 
purposes o f mechanic's lien, contractor’s 
bond, or other provision or securing com ­
pensation under construction contract. 141 
A LR  321.

Bond o f contractor for eradication or 
control o f termites or other pests or 
vermin. 43 ALR2d 1237.

Liability on bid bond for public works. 
70 ALR2d 1370.

Responsibility of construction contractor 
or his bond to contractee for defects or 
insufficiency of work attributable to plans 
and specifications furnished by latter, h is 
engineer or architect. 6 ALR3d 1394.

Construction of attorneys’ fees provision 
in contractor’s bond. 8 ALR3d 1438.

Build ing contractor's liability, upon 
bond or < ther agreement to indemnify 
owner, for injury to death of third persons 
resulting from owner's negligence. 27  
ALR3d 6 ( 3.

L iab ility o f builder or subcontractor for 
insufficiency o f building resulting from  
latent defects in materials used. 61 A LR3d  
792.

L iab ility o f subcontractor upon bond or 
other agreement indemnifying general 
contractor against liability for damage to 
person or property. 68 ALR3d 7.

V alid ity and construction of "no dam ­
age" clause with respect to delay in build - 
it\vv or construction contract. 74 A LR3d  
li- i.

Construction contract provision
excusing delay caused by "severe
wee ther”. 85 ALR3d 1085.

Se c . 36.25.020. R ig h ts  o f  p erson s fu rn ish in g  la b o r  or m ateria l. 
(«.. A person who furnishes labor or m aterial in the prosecution of the 
work provided for in the contract for which a payment bond is furnished 
under AS 36.25.010 and who is not paid in full before the expiration o f 
90 days after the last day on which the labor is performed or material 
is furnished for which the claim is made, may sue on the payment bond 
for the amount unpaid at the time of the suit.

15



§ 36.25.02C Alaska Statutes § 36.25.020

(b) However, a person having direct contractual relationships with 
a subcontractor but no contractual relationship express or implied with 
the contractor furnishing the payment bond has a right of action on the 
payment bond upon giving written notice to the contractor within 90 
days from the last date on which the person performedjlabor or 
furnished material for which the clajm -iFmade. The notice must state 
with substantial accuracy the am ount claimed and the name of the 
person to whom the material was furnished or for whom the labor was 
performed. The notice shall be served by mailing it by registered mail, 
postage prepaid, in an envelope addressed to the contractor at any 
place where the contractor maintains an office or conducts business, or 
the contractor’s residence, or in any manner in which a peace officer is 
authorized to serve summons.

(c) A suit brought under this section shall be brought in the name 
o f the state or the political subdivision of the state for the use of the 
person suing in the superior court. N o suit may be started after the 
expiration of one year after the date of final settlement of the contract. 
The state or political subdivision of the state is not liable for costs or 
expenses o f the suit. (§ 2 ch 49 SLA  1953; am § 15 ch 142 SLA 1972)

E d i t o r ’s no tes . —  This section was with AS 01.05.031(c) and § 4, Chapter 58, 
redrafted by the revisor of statutes to SLA  1982. 
remove personal pronouns in conformity

N O T E S  T O  D E C IS IO N S

P u rp o s e . —  The purpose of this section 
and A S 36 .25 .010 is to protect persons who 
furnish labor or material for a state public 
works project from the risks of 
nonpayment. In exchange for providing 
such protection, the state is assured that 
material and labor will be readily 
furnished for its projects. S tate ex rel. 
W hite v. Neal &  Sons, Sup. Ct. Op. N o. 733  
(F ile No. 1364), 489 P.2d 1016 (1971 ).

L ike  i ' ' federal counterpart, A laska's 
statute is designed to protect persons who 
furnish labor or material for a state public 
works project from the risks of 
nonpayment. State ex rel. Palm er Supply 
Co. v. W alsh & Co., Sup. Ct. Op. No. 1583 
(F ile No. 2816), 575 P.2d 1213 (1978 ).

T h is  section  is su b stan tia lly  s im ila r  
to  40  U .S .C . 270 (a ) et seq ., the "M iller 
Act.” Hyundai Constr. Co. v. K alm bach , 
Inc., Sup. C t. Op. No. 845 (File No. 1604), 
502 P .2d 856 (1972).

"F in a l settlem ent" m eans that the 
contract has been completed and that 
there has been a specific adm inistrative 
act authorizing payment. Safeco Ins. Co. o f 
Am. v. Honeywell, Inc., Sup. C t. Op. No.

2460  (File Nos. 5112, 5127), 639 P.2d 996  
(1982).

It is appropriate to look at federal case 
law interpreting the previously sim ilar 
M iller Act, (40 U .S .C . 5 270(a) et seq.) ch. 
642 , 5 2, 49 Stat. 793 when interpreting 
the phrase "final settlement" as used in 
subsection (c) of this section. Safeco Ins. 
Co. o f Am. v. Honeywell, Inc., Sup. C t. Op. 
No. 2460 (File Nos. 5112, 5127), 639 P.2d 
996  (1982).

B onds o f  con tracto rs fo r p u b lic  
bu ild ings o r  w orks. —  See notes under 
A S 36.25.010.

R e lian ce  on valid payment b on d . —  
Persons who furnish labor and materials 
for the state’s projects do so in reliance on 
the existence of a valid payment bond. 
State ex rel. White v. Neal & Sons, Sup. Ct. 
Op. No. 733 (File No. 1364), 489 P.2d 1016 
(1971).

E v iden ce  raising p resum ption  th a t 
bon d  w as executed . — See State ex rel. 
White v. Neal & Sons, Sup. Ct. Op. No . 733 
(F ile No. 1364), 489 P.2d 1016 (1971).

The award of a state public works 
contract and the making of payments
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under that contre :! raise a presumption 
that the required bond has been furnished; 
thus, a kb ore r or materialman should not 
have to inquire into the validity of the 
bond before furnishing labor or materials. 
Such a burden of inquiry would surely 
result in a reluctance lo readily furnish 
materials or labor. To avoid this 
reluctance and the possible delays caused 
thereby, the Btate has provided special pro­
tections to laborers and materialmen in 
this section and AS 36.25.010 . State ex rel. 
W hite v. Neal & Sons, Sup. Ct. Op. No. 733  
(F ile No. 1364), 489 P.2d 1018 (1971).

B u rd en  o f  p r o o f  as to agency. —  The  
purpose of this section and AS 36.25.010 iB 
best served by placing the burden of proof 
as to agency on the insurance company, 
particularly in light of the insurance 
company's far superior access to the facts 
sunrounding the agency. State ex rel. 
White v. Neal &  So:.s, Sup. Ct. Op. No. 733  
(F ile No. 1364), 489 P.2d 1016 (1971).

A  person furnishing labor or materials 
on a state public works project does not 
deal directly with the surety company or 
its purported agent. In many cases he does 
not even deal directly with the prime 
contractor who obtained the bond. He is in 
a relatively poor position to inquire into 
whether an .gent with whom the prime 
contrac'or dealt had authority to bind the 
insurance company appearing as surety on 
the bond. The insurance company has far 
better access to the facts surrounding the 
nature of the purported agency 
relationship th._ does a laborer or mate­
rialman on a state public works project. 
State ex rel. White v. Neal & Sons, Sup. Ct. 
Op. No. 733 (File No. 1364), 489 P.2d 1016  
(1971).

For rule as to burden of proof on the 
agency where a Irborer or materialman 
bring ■> suit on a payment bond pursuant to 
th k  section, see State ex rel.\Vhite v, Neal 
& Sons, Sup. Ct. Op. No. 733 (File No. 
1364), 489 P.2d 1016 (1971).

D eb to r 's  p ow er to  designate a ccou n t  
to  w h ich  h is  paym ent sh ou ld  be  
app lied . —  A debtor, who iB under a duty 
to a third person to apply funds he tenders 
to his creditor to a particular account, has 
the power to so designate that account as 
the one to which payment should be 
applied. The creditor is under a correlative 
duty to apply the money as directed by his 
debtor, even though he does not consent to 
the debtor’s wishes. This principle does not 
depend upon misconduct or fraud. State ex 
rel. Palmer Supply Co. v. W alsh & Co., 
Sup. Ct. Op. No. 1583 (File No. 2816), 575  
P.2d 1213 (1978).

C re d ito r 's  du ty  to npply payment lo  
ce rta in  a ccou n t. —  Where there is suffi­
cient evidence that s creditor knew or at 
least had reason to know that money 
received from a debtor came from a third 
party for application to a particular job 
account, the creditor was under a duty to 
apply the payment to such account. Slate 
ex rel. Palmer Supply Co. v. Walsh & Co., 
Sup. C t. Op. No. 1583 (File No. 2816), 575 
P.2d 1213 (1978).

Cases interpreting the Miller Act hold 
that when a creditor knows, or has reason 
to know, that the money paid to him is 
received from a particular bonded project, 
it is the creditor's duty to apply the 
payment received against the account for 
that project. State ex rel. Palmer Supply 
Co. v. Walsh & Co., Sup. Ct. Op. No. 1583 
(F ile No. 2816), 575 P.2d 1213 (1978).

C o lla te ra l references. —  Freight 
charges on material as within mechanic’s 
lien statute giving lien for labor or mate­
rial, or within contractor’s bond securing 
such claims. 30 A LR  466.

N ature of remedy to ento.-'e obligation 
under bond of public contractor for labor or 
material. 43 A LR  561.

Failure of public authorities to take 
contractor's bond required by law, as 
rendering them liable to laborers or mate­
rialmen. 64 ALR  678.

R ight to benefit of contractor’s bond or 
mechanic’s lien statute for labor or mate­
rial furnished to contractor or 
subcontractor, as affected by acceptance 
from him of written obligation. 66 ALR  
342 .

Labor and materials furnished to 
subcontractor as within the coverage of 
principal contractor’3 bond for public 
improvements. 70 ALR 308; 92 ALR2d 
1250.

R ight o f person furnishing material or 
labor to maintain action on contractor’s 
bond to owner of public body, or on owner’s 
bond to mortgagee. 77 ALR 21; 118 ALR  
57.

R ight or duty of obligee o f contractor’s 
bond to enforce condition thereof for bene­
fit o f laborers and materialmen. 77 ALR  
217 .

C laim  under subcontract by which 
subcontractor agT?es to furnish a man and 
truck , or other specified instrumentality, 
a t an unapportioned compensation, as 
within contractor’s bond conditioned for 
payment of claims for labor. 79 ALR 1253.

M aterial or labor employed in con- 
struc;ion of concrete forms as basis of 
mech \nics’ lien or claim under contractors’ 
bond. 84 A LR  460.
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F e b r u a r y  26, 1985

R e p r e s e n t a t i v e  Mike Navarre, C h a i r m a n  

H o u s e  L abor & Commerce C o m m i t t e e  

Juneau, A l a s k a  99801

Dea r Sir:

T) ki tt l e  M i l l e r  Act p r o v i d e s  for employees, all tiers of s u b c o n t r a c t o r s ,  

s u p p l i e r s  and m a t e r i a l m e n  to see k  relief by filing a lien a g a i n s t  the gener a l  

c o n t r a c t o r ' s  payment bon d  on p u b l i c  w o r k s  projects., it such n o t i c e  is filed 

w i t h i n  90 days of the last acts or charges. As the law now  sta nd s  these 

p e o p l e  are allo w e d  to seek this relief rega r d l e ss  of the c i r c u m s t a n c e s ,  

i n c l u d i n g  n e g l i g e nc e  on their part, d i s p u t e s , o r  any other r e as o n  if they 

have not b een paid.

In m a n y  instances the p r oj e c t s  are c o m p l e t e d  and paid in full by the gene r a l  

c o n t r a c t o r  before this n i n e t y  day p e r i o d  expires.

A  case that h a p p e n ed  to our c o m p a n y  w h i c h  is still in litigation, d o c u m e n t a t i o n  

c a n  an d  will be f u rnished if you request, h a p p e n e d  like this. A s u b c o n t r a c t o r  

on one of our projects leased a piece of e q u ipment from an e q u i p m e n t  dealer.

The e q u i p m e n t  was leased for a m i n i m u m  g u a r a n t e e d  ninety days w i t h  o p t i o n  to 

p u r c h a s e  w i t h i n  the n i n e t y  days. A m a j o r  p o r t i o n  of the lease p a y m e n t s  to 

a p p l y  tc the purchase if the p u r c h a s e  op t io n  wa s exercised. O u r  c o m p a n y  was 

not p r i v y  to this agreement.

S e v e n  and one half m o n t h s  a f t e r  the e q u i p m e n t  a r r i v e d  jobsite we r e c e i v e d  

n o t i c e  from the equ i p m e n t  d e a l e r  of non payment and of his intent to file 

lien ag a i n s t  our bond. At that time the s u b c o n t r a c t or  ha d  r e c e i v e d  all 

m o n i e s  due h i m  on this co n t r a c t .  We feel that if the n o t i f i c a t i o n s  of intent 

w a s  r e q u i r e d  to be filed sooner, say w i t h i n  15 days of the first act or 

c h a r ge  that problems such as this w o u l d  not h a p p e n  or if they did it w o u l d  

be n e g l i g e n c e  on the part of the g e n e r a l  c o n t r a c t o r  instead of the e q u ip m e n t  

d e a l e r ^ w h o , i n  this case w i l l  p r o b a b l y  w i n  this litigation.

You r h elp in co r r e c t i n g  this d e f i c i e n c y  in the Little M i l l e r  Act w o u l d  be 

g r e a t l y  appreciated.

If there are any que st i o n s  p l e a s e  call.

V e r y  t ruly yours,

DM/bg



INTRODUCTION OF BILLS (House)(cont'd)

HB 210 (cont'd)

payment shall, subject to appropriation, be paid the the surviving 

spouse by the right of survivorship unless a different b e n e ficiary 

is designated. If no spouse survives and no b e ne f iciary is named 

the lump sum shall be paid to the decedent's estate. The payment 

must include all permanent fund dividend contributions m a d e  by the 

individual, plus interest, but shall not include any credits to the 

account made following ap p r o p r i a ti o n s  by the legislature to the 

annu i t y  investment fund or interest on the annuity credits (Senate 

vers i o n  provides for equitable d i s t r i bu t i o n  of the d ecedent's lump 

sum payment a mong the accounts of all individuals of the same 

age) .

Introduced February 18 and referred to State Affairs, Judiciary, 

Finance.

H O U S E  BILL NO. 2 1 1 , by Reps. Frank, Clocksin, M. W. Miller,

Navarre and Rieger. Would require a contractor who is b i d­

ding on a state job that exceeds $100,000 to furnish a payment 

bond for the prote c t i on  of all persons who supply labor, m a t e r­

ials, supplies or equipment (currently the bond m u s t  cover 

p eople who supply labor and m a t e r i a l ) . Th e  bond becomes bind i n g  

upon the award of the contract. T h e  person furnishing labor, 

materials, supplies, or equipment who is not paid in full 90 days 

after the work is completed or materials, supplies or equipment is 

furnished, m a y  sue on the payment bond for the amount unpaid at the 

time of the suit (currently covers only labor and m a t e r i a l ) .

Section outlining the rights of a c o n t r ac t o r  furnishing labor or 

m a t e r i a l  is r e w ritten (AS 36.25.020(b)) to more specifically spell 

out the rights of a pe r s on  w h o  contracts w i t h  a subcontractor, but 

who has no c ontractual r e l a t ionship with the contractor. That 

person has a right of action on the payment bond for materials, 

supplies or equipment fur n i sh e d  if proper notice is given. Not ic e  

mus t be g i v e n  not later than 30 days after the first date on w h i c h  

the materials, supplies or equipment were provided and must state 

that the person has supplied or is supplying materials, supplies or 

equipment for w h i c h  the person m a y  m a k e  a claim. The notice m u s t  

name the subcontractor and building or project for w h i c h  materials, 

etc., have been supplied, give a general description and must state 

that the bond m a y  be held for payment if the person supplying 

materials, supplies or equipment is not paid.

Th e  person contracting w i t h  the subcontractor also must give 

notice not later than 90 days after the last day materials, 

supplies or equipment for w h i c h  the claim is made, stating the name 

of the subcontractor, the b u i l d i ng  or project and a d e sc r i p t i o n  of 

materials, and m u s t  state w i t h  substantial accuracy the amount 

c l a i m e d .

Does not provide an effective date (takes effect 90 days after 

Governor signs bill) .

Introduced Februa r y  18 and re f erred to L a b o r  & Commerce, Judiciary, 

page 310 Finance.

Contractors' 

Payment Bonds 

(materials, 

equipment & 

supplies)



Representative Steve Frank

February 15, 1985

B ill Summary:

"an act r e l a t i n g  to c o n t r a c t o r ' s  b o n d s "  H & Z I l

U n d e r  e x i s t i n g  law on pu b l i c  p r ojects, a p e r s o n  h a v i n g  no direct 

c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  a g e n e r a l  co n t r actor, but w h o  s u p p l i e s  

l abor or m a t e r i a l  to a s u b - c o n t r a c t o r ,  m a y  m a k e  a c l a i m  b y  g iv i n g  the 

g e n e r a l  c o n t r a c t o r  w r i t t e n  n o t i c e  w i t h i n  90 days from  the last d a t e  on 

w h i c h  the p e r s o n  p e r f o r m e d  l abor or f u r n i s h e d  mate r i a l .  A  g e n e r a l  

c o n t r a c t o r  has no w a y  of k n o w i n g  w h o  m a y  hav e  s u p p l i e d  m a t e r i a l s  to a 

s ubcontr a c t o r .  A c c o r d i n g l y ,  a g e n e r a l  c o n t r a c t o r  has no eas y  w a y  to 

as s ur e  that a s u b c o n t r a c t o r  has pai d  all h i s suppliers. C e r t i f i c a t i o n  

b y  a s u b c o n t r a c t o r  that al l  l a b o r  and m a t e r i a l m e n  have  b e e n  paid is no 

a s s u r a n c e  if the c e r t i f y i n g  s u b c o n t r a c t o r  is or b e c o m e s  insolvent. The 

onl y  " iron clad" s a f e g u a r d  for a g e n e r a l c o n t r a c t o r  is to d e l a y  p a y m e n t 

to all s u b c o n t r a c t o r s  u n t i l  90 days a f t e r  they hav e  s u p p l i e d  l a b o r  or 

m ater i a ls .  This s o l u t i o n  does little to h a r m o n i z e  r e l a t i o n s  and 

in c r e a s e  c o o p e r a t i o n  b e t w e e n  g e n e r a l  c o n t r a c t o r s  and s u b c o n t r a c t o rs .

T h e  ch a n ge  p r o p o s e d  in the b i l l  w i l l  not p re c l u d e  claims of a s u b­

co n t r a c t o r ' s  s u p p l i e r  a g a i n s t  a g e n e r a l  c o n t r a c t o r ' s  p a y m e n t  bond. 

Ho w ever, timely n o t i c e  to the g e n e r a l  c o n t r a c t o r  of the s u p p l i e r ' s  

status w i l l  b e c o m e  a p r e r e q u i s i t e  to f il i n g  a claim. T h i s  n o t i c e  

r e q u i r e m e n t  w i l l  a l l o w  a g e n e r a l  c o n t r a c t o r  to en s u r e that a s u b c o n­

tractor ha s paid all suppliers.

As proposed, a g e n e r a l  c o n t r a c t o r  w i l l  k n o w  w h i c h  p e r s o n s  ma y  p o s s i b l y  

h a v e  claims a g a i n s t  his p a y m e n t  bon d  p r i o r to a c l a i m  b e i n g  made. U n d e r  

ex i s t i n g  law, a g e n e r a l  c o n t r a c t o r  cannot d etermine, in a d v a n c e  of a 

c l a i m  b e i n g  filed, w h i c h  persons, ma y  be el i g i b l e  to file a claim.

The p r o p o s e d  r e v i s i on s  w i l l  s t i l l  p r o v i d e  p r o t e c t i o n  to the s u b c o n­

tra c t o r ' s  m a t e r i a l  and e q u i p m e n t  su p p l i e r s  however, to take a d v a n t a g e  of 

that p r o te c t i o n ,  the m a t e r i a l  an d  e q u i p m e n t  s u p p l ie r s  m u s t  take the 

i n i t i a t i v e  in a s s u r i n g  that the c o n t r a c t o r  is a w a r e  of t heir existence.

The b i l l  w i l l  put some r e s p o n s i b i l i t y  on the supplier, b e c a u s e  they are 

the b e n e f i c i a r y  of the system. T he s e  s u p p l i e r s  ar e b u s i n e s s  p e o p l e  w i t h  

the a b i l i t y  to pr o v i d e  n o t i c e  as a n o r m a l  part of a b u s i n e s s  t r a n s a c t i o n  

and it should not be an u n d u e  b ur d e n  on the supplier.

NOTE: T h i s  b i l l  w o u l d  not af f e c t  p e r s o n s  s u p p l y i ng  labor to a s u b­

contractor. That is to say they w o u l d  s till have  90 days, a f t e r  the 

last d ate they s u p p l i e d labor, to file c l ai m  w i t h o u t  a r e q u i r e m e n t  to 

p r o v i de  p r i o r  notice.



M E M O R A N D U M

TO: A l l  M e m bers, H o u s e  L a b o r  and C o m m e r c e  C o m mi t t e e

FROM: R o p e r  Poppe, C o m m i t t e e  Staff

DATE: F e b r u a r y  28, 1985 T h u r s d a y

SUBJECT: O verview, H B  211

On F e br u a r y  29, 1985, the House L a b o r  and C o m m e r c e  C o m m i t t e e  met in 

R o o m  102 of the C a pi t o l  B u i l d i n g  on HB 211, An Act r e l a t i n g  to 

C o n t r a c t o r’s payment of bonds.

T h e r e  w a s  a bill  s u b m i tt e d  last year, HB 540 by Bett i s w or t h ,  that 

d e a l t  w i t h  this issue, and r e c e i ve d  the support of ACC. Initially, this 

b i l l  said that w o r k e r s  or sup p l i e r s  mus t  ma k e  any claims agai n st  the 

c o n t r a c t o r  w i t h i n  10 days fro m  the time that m a t e r i a l s  we r e  f u r n i s h e d  or 

w o r k  commenced. The D e p a r t m e n t  of L a b o r  w a s  oppo s ed  to this b i l l  for 

this and o ther points, and so the bill  w a s  revised, but it die d  in 

S e n a t e  Judiciary.

T h e  b ill b e f o r e  you  is in e s s e n c e  the r e v i s ed  v e r s i o n  of H B  540 

f rom last year, a c c o r d i n g  to the D e p a r t m e n t  of Labor. As it reads now, 

it w i l l  not impact them and so the y  h a v e  no o p p o s i t i o n  to it.

A p p a r e n t l y ,  in the p r i v a t e  sector, w o r k e r s  and su p p l ie r s  can put a c l a i m  

a g a i n s t  the p r o p e r t y  Itself; this b i l l  deals w i t h  the public sector, 

w h e r e  the only real r e c o u r s e  deals w i t h  p u t t i n g  a c l a i m  in agai n s t the 

c o n t r a c t o r’s bond.



SECTIONAL. A N A L Y S I S  OF HB211; "An Act relat i ng  to contractors' paym e n t  

bond s . "  By Frank, Clocksin, M.W. Miller, Na v a r r e  and R i e g e r

S E C T I O N  1:

S E C T I O N  2:

SE C T I O N  3:

T h i s  s e c t i o n  c l a r i f i e s  the c u r r en t  s t a tutes by a d d i n g  

su p p l i e s  and e q u i p m e n t .

A n y  contra c t o r ,  p r i o r  to e n t e r i n g  into a c on tract 

(exce e d i n g  $100,000) for co n s truction, a l t e r a t i o n  or 

repair, on any p u b l i c  p r o j ec t  shall furnish 

a p e r f o r m a n c e  b o n d  and a p a y m e n t  bond. The p a y m e n t  bond 

se r v e s  as p r o t e c t i o n  for p e r s o n s  wh o supply labor, 

m a t e r i a l s ,  s u p p l i e s  and e q u i p m e n t  to the s u b c o n t r a c t o r  

for w o r k  p r o v i d e d  for in the contract.

T his section, as does se c t i o n  1, c la rifies the curr e n t  

s t a t ut e s  by a d d i n g  s u p p l i e s  and e q u i p m e n t .

In the event a person, w h o  has fur n i s h e d  labor, 

m a t e r i a l s ,  equ ip m e n t  or supplies, has not b e e n  

paid in full by the s u b c o n t r a c t o r  before 90 days a fter 

the last day l a b o r  is p e r f o r m e d  or m a t e r i a l s  equ i p m en t  or 

su p p l i e s  are furnished, the p e r s o n  m a y  sue on the 

c o n t r a c t o r s  paym e n t bond for the amount owed him,

Thi s s e c t i o n  c h a n g e s  the n o t i c e  p r o v i s i o n s  in this 

statute.

The p r e s e nt  la w  o nly r e q u i r e s  a n o t i c e  90 days a f t e r  

m a t e r i a l  e q u i p m e n t or s u p p l i e s  w e r e  last provided. This 

b i l l  re q u i r e s  an a d d i t i o n a l  n o t i c e  be g i v e n  to 

c o n t r actors. Thi s  a d d i t i o n  is a. not i c e of right to c l a i m  

w h i c h  m u s t  be m a d e  w i t h i n  30 days of the first date 

m a t e r i a l s  s u p p l i e s  or e q u i p m e n t  w e r e  fu r n i sh e d  (so that 

c o n t r a c t o r s  w i l l  be a w a r e  of p o t e n t i a l  claims agai n s t  

t h e i r p a y m e n t  bond). N o t i c e  of a ct u a l  c l a i m  is still 

r e q u i r e d  w i t h i n  90 days of the d ate materials, supplies 

or e q u i p m e nt  w e r e  last p r o v i d e d  (as is c u r r e n t l y  in 

s t a t u t e s ) .

This b ill w o u l d  no t affect p e r s o n s  s u p pl y i n g  labor.

Tha t is to say they w o u l d  still have 90 days, a f t e r  

the last d ate they s u p p l i e d  labor, to file a c l a i m  

w i t h o u t  a r eq u i r e m e n t  to p r o v i d e  p r i o r notice.
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T i t l e  "A,-, y\c t -e la ti n g  to c on tr a c t o r s'  p a y m en t C o n t a c t .  £j-|een p i a ^o

bond s."  4 6 5 - 2 7 0 0

Bob Bacola s 

4 6 5 - 4 87 0

B i l l  N o .  House B i l l  f.0t 211 ^ a t e  February 26, 1985

House Bill Mo. 211 m a ke s  editorial c ha n g e s to p ro vi si on s  in Title 36 w i t h  

re sp ec t  to acti on a g a i n s t  a c o n t r a c t o r ' s  p aym ent  bond by p erso ns p e r f o r m i n g  

labor for s u b c o n t r a c t o r s  on public c o n s t r u c t i o n  projects.

The bill als o c ont ai ns  a n u m b e r  of m o r e  s i g n i f i c a n t  changes to T it le 36 wi t h  

r es pec t to act ion  a g a i n s t  a c o n t r a c t o r ' s  p ay me n t  bond by pe rs on s  w h o  fu rn is h  

m a t e r i a l s ,  sup pli es,  or e q u i p m e n t  to s u b c o n t r a c t o r s  on pu b l ic  c o n s t r u c t i o n  

p rojects. Inasmuch as p ers ons  w ho f u r nis h m a t e r i a l s ,  s u p p l ie s or e q u i p m e n t  on 

publ ic c o n s t r u c t i o n  p ro je c t s  fall o ut si d e  of the d e p a r t m e n t ' s  a u t h o r i t y  or 

r e s p o n s i b i l i t y  as far as c ol le c t i o n  of m o n i e s  due them, we ha v e  no c o m m en ts  on 

t hese  p a r t i c u l a r  pr ovi sio ns.

The D e p a r t m e n t ' s  p os i t i o n  on House Bill 211 is neutral. It will not hav e a 

fiscal impa ct on the De par tme nt.

APPROVED:

J im  Rob iso n, C o m m i s s i o n e r  

D e p a r t m e n t  of Labor



§ 44.S3.300 State Government § 44.33.380

Sec. 44.33.300. W aiver o f  certa in  prov is ions. When the governor 
has by proclamation declared an area impacted by an economic disas­
ter, the following provisions regarding public contracts may be waived 
to the extent specified in the proclamation:

(1) the requirement of a contractor’s bond as prescribed in AS 
36 25 .010 may be waived if the contract amount does not exceed 
$100,000;

(2) the public bid requirements as contained in AS 19.10.170, 
19.10.190, 19.30.191(b), and AS 35.15.010 —  35.15.030 may be waived 
if the contract is to be performed by a contractor whose principal office 
is in the designated area and the contract amount does not exceed 
$50,000;

(3) the general policy to require all construction to be under bid 
contract as contained in AS 35.15.010 may be waived if the contract is 
to be performed by the state, another governmental entity, or a 
nonprofit entity. (§ 1 ch 277 SLA 1976)

Sec. 44.33.305. R egulations. The department, after consultation 
with the Department of Labor, may adopt regulations to implement AS 
44.33.285 —  44.33.310. (§ 1 ch 277 SLA  1976)

Sec . 44.33.310. Defin itions. In AS 44.33.285 —  44.33.310,
(1) "base period” means any 10 years after 1950, not necessarily 

continuous, a r J if  the economic disaster is caused by a fisheries failure 
the period shall consist of years during which a fishery produced at 
economically representative levels as determined by the Department of 
Fish and Game;

(2) "department" means the Department of Commerce and Eco­
nomic Development;

(3) "economic disaster" means that the annual income to workers in 
the designated area dropped below the average annual income for the 
Ibase period for workers in tl e designated area and the drop in income 
is of such magnitude that the average family income of all residents of 
the designated area as determined by the department is below the 
Federal Social Security Administration Poverty Guideline, adjusted by 
the department to reflect subsistence economic patterns and appropri­
ate cost-of-living differentials; the availability of alternate employ­
ment shall be considered in determining whether an economic disaster 
has occurred under this paragraph. (§ 1 ch 277 SLA  1976)

Ed itor 's  notes. —  The "Federal Social Services does issue an annual revision of
Security Administration Poverty Guide- poverty income guidelines, however. See,
line" referred to in (3 ) of this section is for instance, Federal Register, Vol. 48, No.
probably an obsolete reference. The 34, page 7010 (2/17/83).
federal Department of Heslth and Human

Secs. 44.33.320 — 44.33.380. Residential Care Facility Revolving 
Loan
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