


T A T I  © IF  A L A S K A  • 
i m  L K S O S L A T K R l

POOCH V .  STATE C A M tO l 
X iN £A U , A iA SK A V V fll1  

W U4J.J600

LEGISLATIVE AFFAIRS A G 0 K Y
LEGISL ATIVE R E F E RENCE L I B R A R Y

May, 1986

Copies of minutes listed b e l o w  w e r e  o r i g i n a l l y  included 
in this file. T h e  m i nutes are a v a i l a b l e  on the STAIRS 
date base CM 14. In order to save space copies of 
minutes have not b e e n  left in the files.

Jeanie Henry

i - i o r

Q> (s S-l-ttT 1:40 11 '/



1

2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Edwards 
5/3/85  ̂

O r iginal sponsor: Rules/Governor

IN THE HOUSE BY THE J U D I CIARY COMMIT TEE

CS FOR HOUSE BILL NO. 184 (Judiciary)

IN THE L EGISLATURE OF THE STATE OF A LASKA 

FOURTEENTH L EGISL A T U R E  - F I R S T  SESSION

A BILL

For an Act entitled: "An Act relating to i l l e gall y controlled enterprises;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLAT URE OF THE STATE OF ALASKA:

* Section 1. AS 11 is amended by adding a n e w  chapter to read:

CH A P T E R  59. ILLEGALLY C O N T R O L L E D  ENTERPRISES.

A R T I C L E  1. PROHIt £D ACTIVITIES.

Sec. 11.59.010. U N L A W F 1 ACTS. A p erson m a y  not

( 1 ) acquire maintain, d i r ectly  or indirectly, an i n t e r­

est in or control of an enterprise throu gh racketeering;

(2 ) participate in or conduct, directly or indirectly, the 

affairs of an enterprise through racketeering; or

(3) use or invest p r o p e r t y  derived, directly or indirectly, 

from racketeering, or the pro ceeds of that property, to acqui re or 

m a i n t a i n  an interest in or control of an enterprise or to part ic i p a t e  

in or conduct the affairs of an enterprise.

Sec. 11.59.020. PROOF OF RACKETEERING. (a) The instances of

illegal a c t ivity used to establish r a c k e t e e r i n g  must include

( 1 ) one instance of illegal a c t i v i t y  that is in v i o l a t i o n  

of state law;

(2 ) one instance of illegal a c t ivity that occ urred after

the effective date of this Act; and

(3) one instance of illegal a c t i v i t y  that was c ommitted

w i t h i n  three years before or after the a l le ged acquisition or m a i n t e­

nan c e  of an interest in or control of the enterprise, or the a l leged

jl ti\jl\i\ x n\JC\S\. uru\r JL
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has elements similar to a current class A  felony or unclas s i f i e d  

felony in this state.

(b) Illegal control of an enterprise in the first degre e is a 

class A felony.

Sec. 11.59.040. ILLEGAL C O N T R O L  OF AN E N T E R P R I S E  IN THE SECOND 

DEGREE. (a) A  p erson commits the crime of illegal control of an 

enterprise in the second degree if the person v i o l a t e s  AS 11.59.010 or 

attempt" or solicits a v i o l a t i o n  of AS 11.59.010.

(b) Illegal control of an ent erprise in the second degree is a 

class B felony.

Sec. 11.59.050. C H A R G I N G  U N D E R L Y I N G  ACT. In a criminal p r o s e­

cution under AS 11.59.030 or 11.59.040, a v i o l a t i o n  of a c r i minal  law 

that is used to prove r a c k e t e e r i n g  m a y  be charged as a separate count 

ir. the same indictment or in form a t i o n  as the v i o l a t i o n  of A S  1 1 .59.030 

or 11.59.040.

A R T I C L E  3. CIVIL REMEDIES.

Sec. 11.59.060. I NJuN CTIVE RELIEF. (a) In a d d i t i o n  to any

other action auth o r i z e d  b y  law, the attorney g e n e r a l  m a y  b r i n g  a

separate action in the superior court to enjoin a v i o l a t i o n  of A S  11.-

59.010. The superior court m a y  p r e v e n t  or r e s t r a i n  v i o l a t i o n s  of 

AS 11.59.010 by issuing a p propr iate temporary or p e r m a n e n t  o rders that 

provide for the rights of innocent pers ons and that m a y  include

( 1 ) divest i t u r e  of an interest in an enterprise?

(2 ) p e r f o r m a n c e  bonds;

(3) r easonable re stri c t i o n s  on future a c t i v i t i e s  or i n­

vestme nts ;

(4) the at tac h m e n t  and freezing of assets;

(5) pro hi b i t i o n s  against engaging in the same type of

activities as the e n t e r p r i s e  engaged in; and



(6 ) dissolution or r e o r g a n i z a t i o n  of an enterprise.

(b) At any time after a civil or criminal p roceed ing arising out 

of a v i o l a t i o n  of AS 11.59.010 has bee n instituted, the superior court 

may issue appropriate orders and injunctive relief that m a y  include 

the remedies listed in (a) of this section, or any other order to 

prevent disposal or diminuti on in v a l u e  of property.

(c) Up on a criminal convi c t i o n  or a civil ju dgment a r ising out 

of a v i o l a t i o n  of AS 11.59.010, the superior court m a y  issue a p p r o p r i­

ate orders that m a y  include the r emedies listed in (a) of this sec­

tion.

(d) In this section, the term " vio lation of AS 11.59.010" i n­

cludes an attempt or solic i t a t i o n  u n d e r  A S  11.31 to violate A S  11.59.- 

010.

A R TIC LE 4. G E N E R A L  PROVISIONS.

Sec. 11.59.900. DEFINITIONS. In this chapter, unless the c o n­

text requires otherwise,

( 1 ) "enterprise" includes an individual, partnership, 

corporation, association, or other legal entity, and a un ion or group 

of persons associated in fact a l t h o u g h  not a legal entity;

(2 ) "illegal activity" means

(A) a felony agains t the p e rson under AS 11.41, other 

than custodial interference in the first degree under AS 11.41.- 

320;

(B) a crime against p r o p e r t y  u n d e r  AS 11.46, that is

punish able as a class B felony;

(C) a felony a g a i n t  public admi ni s t r a t i o n  u nder

AS 11.56, a felony against public order u nder  AS 11.61, or a

felony involving alcoholic beverage s under AS 04;

(D) a crime i n v o lving controlled substances under
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AS 11.71, that is p u n i s h a b l e  as an u n classified or class A  or

class B felony;

(E) p r o m o t i n g  p r o s t i t u t i o n  in the first degree under 

AS 11.66.110, p r o m o t i n g  g a m b l i n g  in the first degree under

AS 11.66.210; and p o s s e s s i o n  of gambling records in the first

degree under AS 11.66.230;

(F) felony c o n duct that is defined as " r a cketeeri ng
I

activity" under 18 U.S.C. 1 9 6 1 ( 1 ) (B) and ( C ) ;

(3) "property" m e a n s  a n y t h i n g  of value, includ ing real or 

pe r s o n a l  property, claims aga inst or interests in business or p r o p e r­

ty, c on tractual rights, securities, income, profits, an interest in an 

enterprise, or any other b u s i n e s s  or financial interest;

(4) "racketeering" m e a n s  two or more instances of illegal 

a c t i v i t y  that have the same or similar purposes, results, victims, 

participa nts, or methods of commission, or are inter related b y  d i s t i n­

guis h i n g  characteristics.

* Sec. 2. 7'iis Act takes effect i m m e d i a t e l y  in accordance w i t h  AS 01.- 

1 0 . 0 7 0 ( c ) .
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O r i g i n a l  sponsors: R u l e s / G o v e r n o r

IN THE HOUSE

/■ ■ ^- 8 _ W

BY THE J U D I C I A R Y  C OMMITTEE

CS F O R  H O U S E  B I L L  NO. 184 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

For an A c t  entitled: "An A c t  r e l a t i n g  to i l l e g a l l y  c o n t r o l l e d  enterprises;

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 11 is a m e n d e d  b y  adding a n e w  chapter to read:

CH A P T E R  59. I L L E G A L L Y  C O N T R O L L E D  ENTERPRISES.

A R T I C L E  1. P R O H I B I T E D  ACTIVITIES.

Sec. 11.59.010. U N L A W F U L  ACTS. A  p e r s o n  m a y  not

( 1 ) acquire or m aintain, d i r e c t l y  or indirectly, an i n t e r­

est in or control of an e n t e r p r i s e  t h r o u g h  racketeering;

(2 ) p a r t i c i p a t e  in or conduct, d i r e c t l y  or indirectly, the 

affairs of an e n t e r p r i s e ,t h r ough racketeering; or

(3 ) use or invest p r o p e r t y  derived, d i r e c t l y  or indirectly, 

fr o m  r acketeering, or the p r o c e e d s  of that property, to acquire or 

m a i n t a i n  an interest in or control of an e n t e r p r i s e  or to p arti cipate 

in or conduct the affairs of an enterprise.

Sec. 11.59.020. P R O O F  OF RACKETEERING. (a) The instances of

illegal a c t i v i t y  u s e d  to e s t a b l i s h  r a c k e t e e r i n g  m u s t  include

( 1 ) one i n s ta nce of illegal a c t i v i t y  that is in v i o l a t i o n  

of state law;

(2 ) one instanc e of illegal a c t ivity that o c c u r r e d  after

the effecti ve date of this Act; and

(3) one i n s tanc e of illegal a c t i v i t y  that was committed

w i t h i n  three years b e f o r e  or after the a l leged a c q u i s i t i o n  or m a i n t e­

nan c e  of an interest in or control of the enterprise, or the allei ad

and p r o v i d i n g  for an e f f e c tive date."
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p a r t i c i p a t i o n  in or c o n d u c t i n g  of the affairs of the e n t e r p r i s e  as 

de s c r i b e d  in AS 11.59.010.

(b) The r e q u i r e m e n t s  of (a) of this section m a y  be s a t i sfied by 

a single instance of illegal activity.

(c) Past illegal a c t i v i t y  m a y  be used co esta b l i s h  racket eering 

if less than five years have e l a p s e d  between the date of the most 

recent instance of illegal a c t i v i t y  and the i m m e d i a t e l y  preceding 

instance of illegal activity.

(d) Illegal a c t i v i t y  that is used to establish  r a c k e t e e r i n g  may 

be p r o v e d  by

(1) a c e r t i f i e d  copy of a judgment of conviction;

(2) p r o o f  b e y o n d  a r e a s o n a b l e  doubt in a criminal p r o s e­

cuti o n  u n d e r  AS 11.59.030 or 11.59.040; or

(3) proof b y  a p r e p o n d e r a n c e  of the evid ence in any other 

proceeding.

(e) For p u r p o s e s  of c a l c u l a t i n g  the three-y ear p e r i o d  specified 

in (a)(3) of this s e c t i o n  and the five-yea r p er iod s p e c i f i e d  in (c) of 

this section, a p e r i o d  of imprisonment, probation, parole, conditional 

ex e c utive clemency, s u s p e n d e d  i m p o s i t i o n  of sentence, f o rma l deferred 

p r o s e c u t i o n  or formal p r e tri al d i v e r s i o n  shall be excluded.

A R T I C L E  2. CRIMES INVO LVING ILLEGALLY 

C O N T R O L L E D  ENTERPRISES.

Sec. 11.59.030. I L LEGAL C O N T R O L  OF A N  E N T E R P R I S E  IN THE FIRST 

DEGREE. (a) A  p e r s o n  commits the crime of illegal control  of an 

enterp r i s e  in the first degree if the person v i o l a t e s  AS 11.59.040, 

and if one of the instances of illegal activity u s e d  to establish 

r a c k e t e e r i n g  is

(1) an u n c l a s s i f i e d  or class A felony in this state; or

(2) a crime in this state or in anot her j u r i s d i c t i o n  that 

CSHB 1 8 4 (Jud) -2-
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has elements similar to a current class A felony or u n c l a s s i f i s d  

felony in this state.

(b) Illegal control of an e nter prise in the first degree is a 

class A  felony.

Sec. 11.59.040. ILLEGAL C O N T R O L  OF A N  ENTERP R I S E  IN THE SECOND 

DEGREE. (a) A  p e r s o n  commits the crime of illegal control of an 

enterp rise in the second degree if the p e r s o n  violates AS 11.59.010 or 

a ttempts or solicits a v i o l a t i o n  of AS 11.59.010.

(b) Illegal control of an enterp r i s e  in the second degree is a 

class B felony.

Sec. 11.59.050. C H A R G I N G  U N D E R L Y I N G  ACT. In a criminal p r o s e­

cution u n d e r  AS 11.59.030 or 11.59.040, a v i o l a t i o n  of a criminal law 

that is used to prove r a c k e t e e r i n g  m a y  be charged as a separate count 

in the same indictment or inform a t i o n  as the v i o l ation of AS 11.59.030 

s or 11.59.040.

A R T I C L E  3. C I V I L  REMEDIES.

Sec. 11.59.060. I NJUNC TIVE RELIEF. (a) In a d d i t i o n  to any 

o ther a ction au thor i z e d  by law, the attor n e y  general m a y  b r i n g  a 

separate a ction in the sup erior court to enjoin a v i o l a t i o n  of A S  11.-

59.010. The s uperior court m a y  p r e v e n t  or r e s t r a i n  v i o l a t i o n s  of 

AS 11.59.010 by issuing approp r i a t e  tempo r a r y  or p e r m a n e n t  orders that 

p r o vide for the rights of innocent p e r s o n s  and that m a y  include

( 1 ) d ivest i t u r e  of an interest in an enterprise;

(2 ) p e r f o r m a n c e  bonds;

(3 ) r e a s o n a b l e  r e s t r i c t i o n s  on future activit ies or i n­

vest m e n t s  ;

(4) the a ttachmen t and f r e ezing of assets;

(5) pro hi b i t i o n s  a g ains t engaging in the same type of 

a ctiv ities as the e nterp rise e n gaged in; and

- 3 -  CSHB 1 8 4 ( Ju d )
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(6) dissolution or r e o r g a n i z a t i o n  of an enterprise.

(b) At any time after a civil or criminal p r o c e e d i n g  arisin g out 

of a v i o l a t i o n  of AS 11.59.010 has b e e n  instit "ed, the superior court 

m a y  issue appropriate orders and i n junctive relie that m a y  include 

the remedies listed in (a) of this section, or any other order to 

p r eve nt di sposal or diminution in v a l u e  of property.

(c) U p o n  a criminal convic t i o n  or a civil j u d g m e n t  aris ing out 

of a v i o l a t i o n  of AS 11.59.010, the superior court m a y  issue a p p r o p r i­

ate orders that m a y  include the r e m edies listed in (a) of this s e c­

tion.

(d) In this section, the term "vio l a t i o n  of AS 11.59.010" i n­

cludes an attempt or s o licitation  u n d e r  AS 11.31 to v i olate AS 11.59.- 

010.

A R T I C L E  4. G E N E R A L  PROVISIONS.

Sec. 11.59.J00. DEFINITIONS. In this chapter, u nless the c o n­

text requires otherwise,

(1) "enterprise" includes an individual, partnership, 

corporation, association, or other legal entity, and u n i o n  or group 

of persons associ a t e d  in fact a l t h o u g h  not a legal entity;

(2) "illegal activity" m e a n s

(A) a felony against the p e r s o n  u n d e r  AS 11.41, other 

than custodial interference in the first degree u n d e r  AS 11.41.- 

320;

(B) a crime against p r o p e r t y  u n d e r  AS 11.46, that is 

p u n i s h a b l e  as a class B felony;

(C) a felony against public a d m i n i s t r a t i o n  under

AS 11.56, a felony against p u b l i c  order under AS 11.61, or a

felony involving alcoholic b e v e r a g e s  u n d e r  AS 04;

(D) a crime i n v o lving c ontr o l l e d  substances under

CSHB 1S 4 (J u d )  - 4 -



WORK DRAFT WORK DRAFT WORK DRAFT

A S  11.71, that is punish a b l e  as an u n c l a s s i f i e d  or class A or

class B felony;

(E) p r o m o t i n g  p r o s t i t u t i o n  in the first degree under 

AS 11.66.110, p r o m o t i n g  g a m bl ing in the first degree under

AS 11.66.210; and p o s s e s s i o n  of g a m b l i n g  records in the first

degree under AS 11.66.230;

(F) felony conduct that is d e fined as "rack e t e e r i n g

activity" u n d e r  18 U.S.C. 1961(1);

(3) "property" means a n y thing of value, including real or 

personal property, claims against or i nterests in business  or p r o p e r­

ty, contractual rights, securities, income, profits, an interest in an 

enterprise, or any other busines s or fi nancial interest;

(4) "racketee ring" m eans two or more instances of illegal 

a c t ivity that have the same or similar purposes, results, victims, 

participants, or m e t ho ds of commission, or are i n terrel ated b y  d i s t i n­

gui shing characteristics.

* Sec. 2. This A ct takes effect i m m e d i a t e l y  in accordance w i t h  AS 01.- 

1 0 . 0 7 0 ( c ) .

- 5 - CSHx> 184 ( Ju d )
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O P E R A T I N G F Y  86 F Y  37 F Y  88 F Y  89 F Y  90 i F Y  91

PERSONAL SERVICES 9 9 .3 1 1 0 3 . 8 1 0 3 . 0 1 1 ^ . 3 I 1 1 6 . 8
TRAVEL <; 0 1 s o 5 L 5 - 6 I 5 . 8
C O N T R A C T U A L it . 0 1 0 . 4 5 . 4 o . t> 1 5 . 3
SUPPLIES ? . 5 2 . 6 ? 7 2 . 8 2 . 9
EQUIPMENT .0 I
L A N D . S T R U C T U R E S l i I i
GRANTS. CLAIMS 1 i I i

MISCELLANEOUS 1 I 1

T O T A L  O P E R A T I N G - 0 - 1 2 3 .3 1 2 2 . 0 ! 1 2 1 . 5 1 2 6 . 3 1 1 3 1 . 3

C A P I T A L

REVENUE

F U N D I N G  : . (Thousands of Dollars)

G E NE RA L FUND - 0 - 1 2 3 . 3 1 2 2 . 0 1 2 1 . 5 1 2 6 . 3 1 3 1 . 3
FEDERAL FUNDS 1
OTHER
TOTAL

P O S I T I O N S  :

FULL-TIME
PART-TIME
T E M P O R A R Y

- 0 -  1 2 . 0 2 . 0 2 . 0  1 2 . 0  1 2 . 0
1 I ' i

1 I i

A N A L Y S IS  : Attach a separate page if necessary

'(See Attached)

Prepared by: Dana Fabe, Public Defender-. A
D ivision : Public Def ender,Agency

7*
leanorApproved by Com m issioner: .___________

Agency: Department or Administration
ev/s

Distribution (by Agency preparing fiscal n o te ): 
Legislative Finance 
Legislative Sponsor 
Requestor
O ffice o f Manaccmcnt and Duccet 
impacted Agency(ics) page of

P h o n e -  2 7 9 - 7 5 4 1  

Date: 2 / ̂  b / d b

Date : ' / A lik

f
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fiscal Note Analysis 
Prepared by Division of Public Defender Agency 

Department of Administration 
February 28, 1986

This bill is patterned after the federal racketeering statute. 
A lthough at first glance a statute relating to racketering and 
organized crime would not appear to impact an agency providing 
public counsel to the indigent, a mo.'e detailed analysis of this 
bill reveals that both the Public Defender Agency and the Office 
of Public Advocacy will undoubtedly be appointed to represent 
defendants charged under this statute.

The defini cion of racketeering in this bill requires procf of 
a pattern of illegal activity involving two or more instances 
of that activity. Illegal activity is defined as almcst any 
felony found under AS 11. The commentary to this legislation 
indicates specifically that the bill is not limited to "organized 
c r i m e " .

This bill is modeled on federal law, and the experience in federal 
cases is that the legislation has been applied to a wide variety 
of defendants, including members of the Hell's Angels motorcycle 
club, a factory worker at an automobile plant, and employees of a 
court system. Various states with similar bills have urged 
inclusion of a wide range of defendants within the statute, from 
members of prison gangs to members of narcotics trafficking 
operations. There appears to be a wide range of offenses which 
could be included w ithi n the purview of this statute, and while 
some persons involved in a criminal enterprise may be able to 
afford their own attorney, this oy no means provides assurance 
that all members of an illegal enterprise under this statute 
could do so.

Of particular interest in analyzing whether persons charged under 
this statute may qualify for public counsel are the provisions 
in the statute which provide for forfeiture of illegal proceeds 
arising from the activity. The language of the bill is intended 
to permit seizure of assets and proceeds of the illegal enterprise, 
and' the illegal profits will not become "legal" merely because 
they have been subsequently committed to a legal investment. Thus, 
even if a person charged wit h this offense has assets resulting 
from the illegal enterprise in which he is involved, those assets 
can be seized prior to his hiring a lawyer, making it necessary for 
the court to appoint the Public Defender Agency or Office of 
Public Ad vocacy to represent him.
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Cases filed under racketeering bills routinely involve substantial 
attorney time, particularly for preparation of pre-trial motions. 
Due to the fact that the Department of Law's investigation 
activity will apparently focus on the Anchorage area, the Public 
Defender Agency is requesting one experienced attorney and one 
clerk typist to handle representation of clients charged under 
this bill.

Fiscal Analysis

Personal S e r v i c e s : Attorney IV 72.4
Clerk-Typist III 2,.4

T r a v e l : Expert witnesses and investigation

C o n t r a c t u a l : Expert 'witnesses, space, etc.

S u p p l i e s : Office, law library, etc.

E q u i p m e n t : (one tiroa) Furniture, office machines, etc.

Total

99.3

5.0 

10.0

2.5

6.0 

123.3



I

"III Ic Attorney TV Nil. of ̂Positions Kangc/Stcp
2A/A

Hjiu. Unit
PX

Gov. Apprise Disnpp

1 line Stales
PFT

Stall Months 
12.0

RP Number Localion
Anchorage

lilcclion District 
8

Leg.

:ix-

For U&M Use Only
Key Number _

Tvpe of Fxpendilurc Amount
1 2 3

Slhfv. A 6 8  / x  1 2 5 6 . 2 4 4

HI ' f| H I !
llcncfils 1 6 . 1 C 9
Premium Pay
Other

To Ini Personal Services :;x;:xx::;x;x:x:x:x>-x:x 7 2 . 3 5 3

Travel 5 . 0 0 0
Contractual 1 0 , 0 0 0
Commodities i,5oo
hi|iiipmeiil 1 . 5 0 0
Oilier

Total Cost 9 0 , 3 5 3

Receipt Code Funding Source
Federal Receipts i no?
(i. F. Match 1003
General Funds 1004 9 0 . 3 5 3
i-A Receipts I00S
Program Receipts 1028
CIP Receipts 1061

Other

Justification

This bill, which relates to illegally 
controlled enterprises is broad enough 
in scope that rndigents may be included, 
thereby requiring the services of the 
Public Defender Agency. Since the felony 
caseload cf the agency uould be increased 
an experienced Attorney IV is requested 
for Anchcroge. The travel and contractua 
monies would go for professional experts 
and investigations.

Request For 
New Posit ion

Agency Department of Administration

mtU Public Defender Agency______

Component Third Judicial D i strict_____
Page ^ of 5 '

Revised Dale

FY  cS7



Position 1 illc Clerk/Typist III No. of Positions 
1

Kangc/Stcp Dar̂ , IJnii C i l l V . A|ipfi>u. Ilisupp

1 line Status
PFT

Stall Months
32.0

j Ftl’ Number Location
Anchorage

Flection District 
8

Leg.

Tvpc of Expenditure Amount
1 2 3

S.il.irv 1 6 3 1  X i 2 1 9 , 3 / 2

Benefits t ; w i
Picinium Pay
Oilier

Total Personal Services 2 7 . 3 7 6

Travel - 0 -

Contractual - 0 -

Commodities 1 , 0 0 0
Equipment 4 . 3 0 0
(.ttlier

Total Cost ' 3 2 , 8 / 0

Rcicipl Code Fundinp, Source
federal Receipts ton?
G. F. Match tom
General Funds 1004 32,876
l-A Receipts 1005
Program Receipts ] 028

CIP Receipts 1061

Oilier

!vlv

For ll&M Use Only
Key Number

Justification

This bill, which relates to illegally 
controlled enterprises, is broad enough 
in scope that indigents may be included, 
thereby requiring the services of the 

Public Defender Agency. Since the felony 
caseload of the agency ^ould be increased 
a Clerk Typist III is requested for 
Anchorage to provide necessary support 
s e r v i c e s .

Request For 
New Position

Agency Department of Administration 

BRU Public Defender Agercy 

Component Third d.ntli r.i.al— Pi st-ri r t __

Page j of 5
Revised Date

FY  87



STATE OF AL AS K A  1985 LEGISLATIVE SESSION 

FISCAL NOTE

Revision Date:

REQUEST Page 1 o f  5 

H31S4 No. 3
F I SCAL DETAIL 

A gency Affected:

Page I of _ 

AdministrationBill/Res o l u t i o n No.:__________________  _____________

Title: "An Act relating to illegally Proqran Category Affected:
influenced and corrupt, enterprises11 Due Process_______________
Sponsor: Governor Sheffield_________ BRU, Program or S u o p r o g r a m ( s ) Affected:

Requestor: Office of Public Advocacy
Date of Request: February 4, 1985 ___________________________________________________

EXPENDIT U R E S / R EV E i'UES: (Thousands of Dollars)

OPERATING

FY 85 FY 86 FY 87 i FY 88 FY 89 I FY 90

IOC PwRSCiwnL

200<TPAVEL

3C0 CONTRACTUAL

ACO SUPPLIES

500 EQUIPMENT

SCO LAND I  STRUCTURES
700 GRANTS, CLAIMS

S00 MISCELLANEOUS

100.6 106.6 | 112.9 119.6 ~ T 2 6 . 7 '

10.0 10.6 I 11.2 11.9 12.6

75.0 79.5 | 84.3 89.4 94.8

2.0 2.1 | 2.2 2.3 2.4

14.0 - 0 -  1 -0- -0- " -0-

1
1

T o t a l  o p e r a t i n g -0 - 201.6 i 198.8 | 210.6 223.2 236.5

CAPITAL

REVENUE

FUNDING.:.. (Thousands of Dollars)
GENERAL' FUNS-----------

FEDERAL FUNDS 

07HE'

TOTAL

-0- 1 201.6 198.8 1 2x0.6 223.2 236.5

! 1

I

1 1

POSITIONS: ■f u l l - t i me—TULL -T t ME------------------------
PART-TIME
TEMPORARY

- 0 - 2 . 0  1 2 . 0  1 2 . 0  1 2 . 0 2 . 0
! ! 1

1 i !

A N A L Y S I S : (Attach a separate page if necessary)

Prepared B y : Bra McGee. Public Advocate
Division: office of Public Advocacy

Approved by Commissioner: Lisa Rudd

Agency: Deoartmen. of Administration

Distribution (by Agency preparing fiscal note): 

Legislative Finance 

Legislative Sponsor 

Requestor

Office of M a n a g e m e n t and Budget 

Impacted A g e n c y (i e s )

274-1684

February 4, 1985

Rev.. 7/1/84
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No. 3
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Fiscal Note Analysis 

Prepared by Division of Office ef Public A d vocacy 

D e partment of Ad m i n is t r a t i o n  

F e b ruary 4, 1985

This bill is patterned after the federal r a c k e teering statute. Although at 

f irst glance a statute relating to r a c k e teering and org a n iz e d  crime would not 

a p p e a r  to impact an agency providing public counsel to^the indigent, a more 

d e t a il e d  analysis of this bill reveals that both the Public Defender Agency 

and the Of f i c e of Public Advocacy will u n d ou b t e d l y  be a ppointed to represent

defen d a n t s  charged u nder this statute.

The d e f i ni t i o n  of racketeering in this bill requires p roof of a pattern of 

illegal a c t i v it y  involving two or more instances if that activity. Illegal 

a c t i v i t y  is defined as almost any felony found u rJer AS 11. The c ommentary to 

this legisl a t i o n  indicates spec if i c a l l y  that the bill is not limited to 

"organized crime."

This bill is mode l e d  on federal law, and the e x p e r i e n c e  in federal cases is 

that the l e g i slation has been applied to a wide  variety of defendants, 

including memb er s  of the Hell's Angels m o t or c y c l e  club, a factory wo r k e r  at an 

a u t o mo b i l e  plant, and employees of a court system. D efinitions of the persons 

included u n d e r  such statutes have ranged from memb e rs  of prison gangs to 

memb e r s  of n a rcotics trafficking operations. T here appears to be a wide range 

of offenses which could be included w i t h i n  the purv i e w  of this statute, and 

while some persons involved in a criminal enter p r i s e  may be able t . afford 

their own a tt orney, this by no means provides as s u r a n c e that all rrembers of an 

illegal ente r p r i se  u nder this statute could do so.

Of p a r t i c ul a r  interest in analyzing w h e t h e r  persons charged under t M s  statute 

ma y  qual i f y  fo r  public counsel are the provisions in the statute which provide 

for f o r f ei t u r e  of illegal proceeds aris i n g  fro m  the activity. The language of 

the bill is intended to permit seizure of assets and proceeds of the illegal

enterprise. The illegal profits will not become "legal" mer e l y  because they

have been s u b s e q u e n t l y  committed to a legal investment. Thus, even if a 

person char g e d  with this offense has assets resulting fro m  tie illegal e n t e r­

prise with which he is allegedly involved, those assets can oe seized prior to 

his ability to hire a lawyer, making it ne c e s s a r y for the court to appoint the 

Public D e f e n d e r  A g e n c y  or Office of Public Advocacy.

Cases filed u n d e r  racketeering bills r o u tinely involve substantial attorney 

time, p a r t i c u l a r l y  preparation of pretrial motions. Due to the fact that its 

investigation a ct i v i t y  will focus on the A n c ho r a g e  area, the Office of Public 

A d v o c a c y  is r equesting one e x p er ienced a t t o rn e y  and one s e c retary to handle 

re p r e s e n ta t i o n  of clients charged u n d e r  this bill.

22/2D1/0207-01/1
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Enactment o f  t h i s  s t a t u t e  i s  i n tended  t o  a l l o w  the  p r o s e c u t i o n  o f  m u l t i p l e  
c o - d e f e n d a n t s .  The O f f i c e  o f  P u b l i c  Advocacy  i s  r e s p o n s i b l e  by s t a t u t e  f o r  
p r o v i d i n g  l e g a l  r e p r e s e n t a t i o n  to  a l l  i n d i g e n t  d e f e nd an t s  w i th  whom the  P u b l i c  
De fender  Agency has a c o n f l i c t  o f  i n t e r e s t .  Whi le s t a f f  a t t o r n e y s  can r e p r e ­
s e n t  one c o - d e f e n d a n t ,  in  a g i v e n  c a s e  th e  O f f i c e  o f  P u b l i c  Advocacy must 
c o n t r a c t  w i th  p r i v a t e  counse l  f o r  th e  r e p r e s e n t a t i o n  o f  a l l  o t h e r  c o - d e f e n d a n t s  
d e te rm ined  to  be i n d i g e n t  by th e  c o u r t .  I t  i s  a n t i c i p a t e d  t h a t  th e  c om p l e x i t y  
o f  t h i s  l i t i g a t i o n  w ' 1 ! d i c t a t e  h igh  c o n t r a c t  c o s t s  which a r e  e s t im a t e d  a t  
$ 1 5 , 0 0 0  per  d e f e n d a n t .  The Department o f  Law has no t  e s t im a t e d  th e  number o f  
p r o s e c u t i o n s  i t  w i l l  i n i t i a t e  dur ing  FY 86. The p r o j e c t e d  $75 ,000 in  c o n t r a c t  
c o s t s  i s  thus based on an assumpt ion th e  O f f i c e  o f  P u b l i c  Advocacy w i l l  be 
r e s p o n s i b l e  f o r  o n l y  f i v e  d e f end an t s  f o r  which i t  cannot  p r o v id e  s t a f f  c o v e r a g e .

22/2D1/0207-01/2
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REOUEST  FOR 
NEW  POSIT ION

1.
I'Uil 1 iu:i TIME

Leqa l  S e c r e t a r y  I

2.
^J^E or POSITION ^ F F  MONTHS RP UDIIIIER PCN NUIIDER

3.. . . . . CUN1IMIAI ION LEVEL |  j ADDITION | |

MPt 01 L Al'lNDI H m t Alioiiilt

1 7 3

~S.

I'tHSOIIAL SERVICES

2 2 , 0 2 0Sj lary

6. Bcnelits 1 , 7 3 8
7. SupplementJ1 Oencfits 1 , 3 5 0
0.

9.

f i »cd Denef11 S 2 ,732
IUIAL PLKbOI.AL SLRVICtS 01 29,850

[ 1 0 . Travel 02

( <1. Contractual 03

12. Conr.odities O'i

13.

' lit.
I s .

Equipment 05 —1 1 ” 600'
Other

101 At COST ■41-,440 ■

RECEIPT CODE FUNDING SOURCE

J6.

J7.

JO.

19.

70'.

Federal Receipts 1002

C.F. Hatch 1003

Ceneral Funds I00<» ' 4 1 , 4 40
1-A Receipts 1005

Program Receipts 1028

21. Other

TT

1  j 1 UK Uil1 USE ONLY
| | KEY N U flOER --------- " ----------- " -----------" -----------”---------

RANGE/SILP

linn [ torniy

U'^u
unr r

i m m

rACE/LIHE

ELECTION DISTRICT

COV.

tec;

Al'PROV. DlSW’f-

JUbIIFICATIUN

Th is  p o s i t i o n  i s  n e c e s s a r y  to  p ro v id e  s u f f i c i e n t  c l e r i c a l  
s uppo r t  f o r  an a d d i t i o n a l  a t t o r n e y .  P r e s e n t l y ,  the 
Anchorage o f f i c e  has two Lega l  S e c r e t a r y  I p o s i t i o n s  who 
p r o v id e  c l e r i c a l  suppor t  to  s i x  a t t o r n e y  p o s i t i o n s ,  f i v e  
deputy  g u a r d i a n s ,  and one a s s o c i a t e  a t t o r n e y  p o s i t i o n .  An 
a d d i t i o n a l  a t t o r n e y  h and l in g  r a c k e t e e r i n g  c a s e s  th roughout 
the s t a t e  w i l l  i n c r e a s e  the  p r o f e s s i o n a l  s t a f f  in  Anchorage 
t o  t h i r t e e n  p o s i t i o n s .  Given the  complex l i t i g a t i o n  i n ­
v o l v e d  in  t h e s e  c a s e s  which may r e q u i r e  s p e c i a l i z e d  c l e r i c a l ^  
s u p p o r t ,  the  need f o r  an a d d i t i o n a l  L ega l  S e c r e t a r y  I 
p o s i t i o n  in  Anchorage i s  e v i d e n t .

ACENCY
Department o f  A dm in i s t r a t i o n

PROCRAM Due P ro c e s s N o .  3

BRU O f f i c e  o f  P u b l i c  Advocacy 4r a o e  o f 5

COMPONENT Revised Date
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PERSONAL StKVICES

s. Solary 55,956
6. OcneliIs 9,500
7. Supplemental Ocnefits 2,680
6. F i »ed Bencf i t s 2,630
9. lUlAL 1 lloOI.AL SlKVICtS 01 70,766
10. Travel 02 10,000
11. Contractual 03

5 12. Conr.adities O'i

\ 1 J. equipment 05 2,400
11.. Other

! 15. 101 At. (OS I U T T I b b
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RECEIPT CODE Fotiomi: source

16. Federal Receipts 1002

i 17. C.F. Hatch 1003

10. Ceneral Funds I00<i 83,166
19. l-A Receipts 1005

70. Program Receipts 1020

21. Other

= : ' ;

1 f OK U&I1 USC ONLY

L J _
KEY I I UHOER ------

H i  ■■mu h i  m i  — i a

IIAIICE/SIEP
24/A

UARG. Ullir
PX

PACE/LIHE
CO1/.

Al'PROV. DlSFJ’T.I

ORIJ PRIORITY LUCAIIOII
EBA

ELECTION DISTRICT
LECi

This  p o s i t i o n  i s  n e c e s s a r y  to  a s s u r e  r e p r e s e n t a t i o n  o f  
d e f end an t s  charged  under the  r a c k e t e e r i n g  s t a t u t e .  The 
d e f e n s e  o f  such c a s e s  i n v o l v e s  not  o n l y  r e v i ew  o f  the  
i n e v i t a b l y  e x t e n s i o n  p r o s e c u t i o n  i n v e s t i g a t i o n ,  but l i t i ­
g a t i o n  o f  complex l e g a l  i s s u e s  in  e v e r y  c a s e .  Wh i l e  the  
p o s i t i o n  w i l l  be l o c a t e d  in  Anchorage ,  t h i s  a t t o r n e y  w i l l  be 
e xp e c t ed  to  p r o v id e  r e p r e s e n t a t i o n  s t a t ew id e  to  tho se  
charged under th e  s t a t u t e .

nuciru r

PROCRAM Due P ro c e s s N o .  3
REQUEST  FOR 
NEW  POSIT ION BRU O f f i c e  o f  P u b l i c  Advocacy 5 5 Page Jo f
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STATE OF ALASKA 1S85 LEGISLATIVE SES.lION 
FISCAL NOTE

R e v i s i o n  D a t e : ____________________________________
Pace  1  o f  5

FISCAL DETAIL
Agency A f f e c t e d ;  Administration________________

Program C a t e g o r y  A f f e c t e d ;  Due Process

Spon so r :  Governor Sheffield BRU, Program o r  Subprogram!s )  A f f e c t e d :
R e q u e s t o r : _____________________________________________ ____________________________________________________________________________
Date O f  R equ e s t :  February 4, 1985 Public Defender Agency______________________________

EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s )

OPERATING
FY 85 FY 86 FY 87 FY 88 FY 89 FY 90

100 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

400 SUPPLIES 

500 EQUIPMENT 

600 LAND 4 STRUCTURES 

700 GRANTS, CLAIMS 

800 MISCELLANEOUS

97.6 103.4 109.7 116.2 123.2

5.0 5.3 5.6 5.9 6.3

10.0 10.6 11.2 11.9 12.6

3.0 2.1 2.2 2.4 2.5

4.0 0 0 0 0

TOTAL OPERATING 0 119.6 121.4 128.7 136.4 144.6

REQUEST
B i l l / R e s o l u t i o n  N o . :  HB184
T i t l e : "An Act relating to illegally 

influenced end corrupt enterprises"

CAPITAL

REVENUE

FUNDING: (Thousands o f  D o l l a r s )
GENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

119.6 121.4 128.7 136.4 144.6

0 119.6 121.4 128.7 136.4 144.6

PUS IT IONS:
FULL-TIME 0 2.0 2.0 2.0 2.0 2.0

PART-TIME

TEMPORARY

ANALYSIS : (A t t a ch  a s e p a r a t e  page i f  n e c e s s a r y )

See attached analysis.

Prepa red
D i v i s i o n :

A / P i
1V V* DaVia Labe, Public Defender 

Public Defender Agency

L i s aApproved by Commis s ioner  __________________
A g en c y : Department o f  A d m in i s t r a t i

Phone:
D a t e :

D a t e :

D i s t r i b u t i o n  (by Agency  p r e p a r i n g  f i s c a l  n o t e ) ;  
L e g i s l a t i v e  F in a n c e  
L e g i s l a t i v e  Sponsor  
R equ e s to r
O f f i c p  o f  Management and Budget  
Impac ted A g e n c y ( i e s )  5/ 1 D2 / 0207-5

279-7541

February 4, 1985

A.-1 T - t'C

Rev. 7/1/84
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F i s c a l  Note A n a l y s i s  
P r ep a red  by D i v i s i o n  o f  P u b l i c  D e f end e r  Agency 

Department o f  A d m in i s t r a t i o n  
F eb ru a r y  4 ,  1985

Th i s  b i l l  i s  p a t t e r n e d  a f t e r  t h e  f e d e r a l  r a c k e t e e r i n g  s t a i i t e .  A l though  a t  
f i r s t  g l a n c e  a s t a t u t e  r e l a t i n g  t o  r a c k e t e e r i n g  and o r g a n i z e d  c r ime  would no t  
app ea r  to  impact  an a g en c y  p r o v i d i n g  p u b l i c  c oun s e l  to  th e  i n d i g e n t ,  a more 
d e t a i l e d  a n a l y s i s  o f  t h i s  b i l l  r e v e a l s  t h a t  both th e  P u b l i c  D e fender  Agency
and th e  O f f i c e  o f  P u b l i c  Advocacy  w i l l  u ndoub t ed ly  be appo in t e d  to  r e p r e s e n t
d e f e n d a n t s  ch a rg ed  under  t h i s  s t a t u t e .

The d e f i n i t i o n  o f  r a c k e t e e r i n g  in  t h i s  b i l l  r e q u i r e s  p r o o f  o f  a p a t t e r n  o f
i l l e g a l  a c t i v i t y  i n v o l v i n g  two o r  more i n s t a n c e s  o f  t h a t  a c t i v i t y .  I l l e g a l
a c t i v i t y  i s  d e f i n e d  a s  a lm o s t  any f e l o n y  found under AS 1 1 .  The commentary to  
t h i s  l e g i s l a t i o n  i n d i c a t e s  s p e c i f i c a l l y  t h a t  th e  b i l l  i s  no t  l im i t e d  to  
" o r g a n i z e d  c r im e . "

T h i s  b i l l  i s  modeled on f e d e r a l  l e w ,  and th e  e x p e r i e n c e  in  f e d e r a l  c a s e s  i s  
t h a t  th e  l e g i s l a t i o n  has Deen a p p l i e d  to  a w ide  v a r i e t y  o f  d e f e n d a n t s ,  
i n c l u d i n g  members o f  t h e  D e l l ' s  Ang e l s  m o t o r c y c l e  c l u b ,  a f a c t o r y  wo rke r  a t  an 
a u t om ob i l e  p l a n t ,  and emp loyees  o f  a c o u r t  s y s t em .  V a r i ou s  s t a t e s  w i th  
s i m i l a r  b i l l s  have  urged  i n c l u s i o n  o f  a w ide  r ange  o f  d e f e n d an t s  w i t h i n  t h e  
s t a t u t e ,  from members o f  p r i s o n  gangs  to  members o f  n a r c o t i c s  t r a f f i c k i n g  
o p e r a t i o n s .  There  app e a r s  to  be a w ide  r ange  o f  o f f e n s e s  which c o u ld  be' 
i n c l u d e d  w i t h i n  th e  purv iew  o f  t h i s  s t a t u t e ,  and w h i l e  some p e r son s  i n v o l v e d  
i n  a c r im i n a l  e n t e r p r i s e  may be a b l e  t o  a f f o r d  t h e i r  own a t t o r n e y ,  t h i s  b^ no 
means p r o v i d e s  a s s u r a n c e  t h a t  a l l  members o f  i l l e g a l  e n t e r p r i s e  under t h i s  
s t a t u t e  c o u ld  do s o .

Of p a r t i c u l a r  i n t e r e s t  in  a n a l y z i n g  whe th e r  p e r son s  cha rged  under t h i s  s t a t u t e  
may q u a l i f y  f o r  p u b l i c  c oun s e l  a r e  th e  p r o v i s i o n s  in  th e  s t a t u t e  which p r o v id e  
f o r  f o r f e i t u r e  o f  i l l e g a l  p r o c e ed s  a r i s i n g  from th e  a c t i v i t y .  The l a n gu ag e  o f  
t h e  b i l l  i s  i n t e n d ed  t o  p e rm i t  s e i z u r e  o f  a s s e t s  and p ro c e ed s  o f  t h e  i l l e g a l  
e n t e r p r i s e ,  and t h e  i l l e g a l  p r o f i t s  w i l l  no t  become " l e g a l "  m e r e l y  be c au se  
t h e y  have  been s u b s e q u e n t l y  committed to  a l e g a l  i n v e s tm en t .  Thus ,  even i f  a 
p e r son  ch a rg ed  w i t h  t h i s  o f f e n s e  has  a s s e t s  r e s u l t i n g  from the  i l l e g a l  e n t e r ­
p r i s e  in  wh ich he i s  i n v o l v e d ,  t h o s e  a s s e t s  can be s e i z e d  p r i o r  t o  h i s  h i r i n g  
a l a w y e r ,  mak ing i t  n e c e s s a r y  f o r  t h e  c o u r t  to  a p p o in t  t h e  P u b l i c  De fende r  
Agency or  O f f i c e  o f  P u b l i c  Advocacy  to  r e p r e s e n t  him.

5/1D2/0207-06/1
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P rep a r ed  by D i v i s i o n  o f  P u b l i c  D e f end e r  Agency
F i s c a l  Note A n a l y s i s  

P r ep a r ed  by D i v i s i o n  o f  P u b l i c  D e f end e r  Agency 
Department o f  A d m in i s t r a t i o n  

F e b ru a r y  4 ,  1985

Case s  f i l e d  under r a c k e t e e r i n g  b i l l s  r o u t i n e l y  i n v o l v e  s u b s t a n t i a l  a t t o r n e y  
t im e ,  p a r t i c u l a r l y  f o r  p r e p a r a t i o n  o f  p r e - t r i a l  m o t i o n s .  Due to  t h e  f a c t  t l a t  
th e  Department o f  L aw ' s  i n v e s t i g a t i o n  a c t i v i t y  w i l l  a p p a r e n t l y  f o c u s  on the  
Anchorage  a r e a ,  th e  P u b l i c  D e f e n d e r  Agency  i s  r e q u e s t i n g  one e x p e r i e n c e d  
a t t o r n e y  and one c l e r k  t y p i s t  t o  f o n d l e  r e p r e s e n t a t i o n  o'f c l i e n t s  ch a r a ed  
under  t h i s  b i l l .

F i s c a l  A n a l y s i s

P e r s o n a l  S e r v i c e s : A t t o r n e y  IV 70 .8
C l e r k - T y p i s t  I I I  26 .8

97.6

T r a v e l : E x p e r t  w i t n e s s e s  and i n v e s t i g a t i o n  5 . 0

C o n t r a c t u a l : E xp e r t  w i t n e s s e s ,  s p a c e ,  e t c .  1 0 . 0

S ' - ^ p l i e s : O f f i c e ,  l aw  l i b r a r y ,  e t c .  3 . 0

E q u ipmen t : (one t ime)  f u r n i t u r e ,  o f f i c e  m a c h in e s ,  e t c .  4 . 0

T o t a l  1 1 9 . 6

5/1D2/0207-06/2
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15. TOTAL COST 8 9 .2 6 5

RECEIPT CODE FUDDIDC SOURCE

>6. Federal Receipts 1002

17. C.F. Match 1003

10. Ceneral Funds loot# 8 9 .2 6 5
19. 1-A Receipts 1005

20. Program Receipts 1020

21. Other

KAIIGE/STEP

24A
BRU PRIORITY

BARG. UIIIT

PX
LOCATION

Anchorage

PACE/LIDE

ELECTI0D DISTRICT 

8

coy.

LEC.

APPRO'/. DISAi’f

JUS 11 M C A  IIOII

Th i s  b i l l ,  which r e l a t e s  to  i l l e g a l l y  c o n t r o l l e d  e n t e r p r i s e s  
o r  c r im i n a l  c o n s p i r a c y  and w i l l  be f o c u s e d  i n  th e  Th i rd  
D i s t r i c t ,  i s  broad  enough in  s cope  t h a t  i n d i g e n t s  may be 
i n c l u d e d ,  t h e r e b y  r e q u i r i n g  t h e  s e r v i c e s  o f  the  P u b l i c  
D e f ende r  Agency .  S i n c e  th e  f e l o n y  c a s e l o a d  o f  th e  a g en c y  
would be i n c r e a s e d ,  an e x p e r i e n c e d  A t t o r n e y  IV i s  
r e q u e s t e d  Tor An cho r ag e .  The t r a v e l  and c o n t r a c t u a l  
monies  would go f o r  p r o f e s s i o n a l  e x p e r t s  and i n v e s t i g a t i o n s

5 / 1D2 /0207-08
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I 13 ‘ Equipment 05 2 ,000
I ,l'' Other

1 IS. I0JAL COST 30 ,325
. !vlv!vl - i'/'v*. i’.v.'ivX'X'iv

•XvXvXvXvXXvX*;-;- y-.'-y-
RECEIPT CODE FUMDIIIG SOURCE

J 16. Federal Receipts 1002

1 ,7‘
C.F. Hatch 1003

1 18. Ceneral Funds 100<t 30 .325
J 19- 1 -A Receipts 1005

I 20. Program Receipts 1028

1 Other

X:Xx;x ;x ;x:-:;::::.;:::-xy:
1
S TOR Bill USE ONLY

KEY N U M B E R ------

RAI ICE/STEP

8A
o r u  P/i i on I TV

OARC. UNIT

GG
PACE/LIME coy,; ' / Appftoy. Dl SAPf

LOCATION

Anchoraqe
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Th i s  b i l l ,  which r e l a t e s  to  i l l e g a l l y  c o n t r o l l e d  
e n t e r p r i s e s  o r  c r im i n a l  c o n s p i r a c y  and w i l l  be 
f o c u s e d  in  th e  Th i rd  D i s t r i c t . ,  i s  broad  enough 
in  s cope  t h a t  i n d i g e n t s  may be i n c l u d e d ,  t h e r e b y  
r e q u i r i n g  th e  s e r v i c e s  o f  th e  P u b l i c  D e fende r  
Agency .  S i n c e  the  f e l o n y  c a s e l o a d  o f  th e  ag ency  
would be i n c r e a s e d ,  a C l e r k  T y p i s t  I I I  i s  
r e q u e s t e d  f o r  Anchorage to  p r o v id e  n e c e s s a r y  
suppo r t  s e r v i c e s .
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Department o f  A d m in i s t r a t i o n

Due P r o c e s s _________________________________

P u b l i c  D e f end e r  Agency____________

Th i rd  J u d i c i a l  D i s t r i c t __________
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o / - ^
STATE-Of ALASKA 1965 LEG ISLA11VE SESSION

FISCAL NOTE

R e v i s i o n  D a t e :

REQUEST:
B 1 1 1 / R e s o l u t i o n  N o . :

HB 1 8 4 ,  N o .  2
T i t l e :  "An Act r e l a t i n g  t o  i l l e g a l  l T

c o n t r o l l e d  e n t e r p r i s e s . . . 11 
S p o n s o r :  R u l e s /G o v e r n o r  
R e q u e s t o r :  Governor  
D a ' e  o f  Reques t :  J a n u a r y  2 3 ,  1985

FISCAL DETAIL :
Agency  A f f e c t e d : DEPARTMENT OF CORRECTIONS 
Program C a t e g o r y  A f f e c t e d :  "
A d m i n i s t r a t i o n  o f  J u s t i c e
6R U,  Program o r  S u b p r o g r am ^ J  A f f e c t e d :  

O f f e n d e r  C on f in em en t ,  R e f o rm a t i o n  and 
S u p e r v i s i o n

EXPENDITURES/REVENUES: (Thousands  o f  D o l l a r s )

OPERATING
FV 85 FY 86 FY 8? ■ " T Y  88 FY 89 F7” 9"0

lOO PERSONAL SERVICES 
200 TRAVEL 
300 CONTRACTUAL 
400 SUPPLIES 
500 EQUIPMENT 
600 LAND & STRUCTURES 
700 GRANTS, CLAIMS 
800 MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL "  ' - 0 - 1 - 0 - - | - 0 - ! - o -  . ) - 0 - [ - 0 -

REVENUE  T  | | | 1 ---------- T' ~l

FUNDING: (Thousands  o f  D o l l a r s )
GENERAL FUND _ J - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS:
”  FUTT-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

PART-TIME
TEMPORARY

ANALYSIS :  A t t a c h  a s e p a r a t e  page  i f  n e c e s s a r y .

T h i s  l e g i s l a t i o n  w i l l  e nh an ce  A l a s k a ' s  a b i l i t y  t o  i n v e s t i g a t e  o r g a n i z e d  c r im e  and to 
c o o r d i n a t e  t h e s e  i n v e s t i g a t i o n s  w i t h  t h e  F e d e r a l  Government .  I t  i s  assumed t h a t  most 
c a s e s  would be p r o s e c u t e d  a t  t h e  F e d e r a l  l e v e l ,  c r e a t i n g  n e g l i g i b l e  f i s c a l  impac t  on 
t h e  Department o f  C o r r e c t i o n s .

P r e p a r e d  By: 
D i v i s i o n :

W i l l i a m  W. Ladw ig  
D epu ty  Corrcnis s ioner  -  A d m i n i s t r a t i o n ^

App roved  by Commis s ione r  
A g e n c y :

D i s t r i b u t i o n  (by Agen cy  p r e p a r i n g  f i s c a l  n o t e ) :  
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  Spon so r  
R equ e s t o r
O f f i c e  o f  Management and Budge t  
Impac t ed  Agency ( i e s )

Phone :
D a t e :

465-3376
Feb ru a r y  4 ,  1985

D a t e :  F e b ru a r y  4 ,  1985

7/1/84



STATE OF ALASKA 1985 LEGISLATIVE SESSION 
____________________________ FISCAL NOTE__________________________

R e v i s i o n  D a t e :
. /: ,v i

REQUEST
B i l l / R e s o l u t i o n  N o . :
T i t l e : "...relating to illegal 
control of an enterprise...11 
S p o n s o r :  Reg, of the Governor 
R e q u e s t o r ^

FISCAL DETAIL
Agen cy  A f f e c t e d :  Department of Law 
Program C a t e g o r y  A f f e c t e d :
Admin. of Justice - Due Process______

BRU, Program o r  Subp rog ram !s )  A f f e c t e d :

D a te  of R e q u e s t :  10/30/84 Prosecution

EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s )
FY to FY 86 FY 8/ FY 88 I FY 89 FY 90

OPERATING 1 1 1
TTJb PERSONAL SERVICES 77 .5 8 5 .3 90 .4 1 95 .8 1 0 1 . 5
2 0 0  TFAVEL 1 0 . 0 1 0 . 6 1 1 . 2 1 1 1 . 9 1 2 . 6
3 0 0  CONTRACTUAL 5 1 . 2 5 4 . 3 57 .6 1 6 1 . 1 64.2
* 0 0  SUPPLIES 7 .0 7 .4 7 . 8 1 8 . 3 8.8
5 0 0  EQUIPMENT 1 3 . 0  1 1 1500  LAND 4 STRUCTURES 1 1 i 170 0  CRANTS, CLAIMS 1 1 1
30 0  MISCELLANEOUS • i l l

TOTAL OPERATING - 0 - 148 .7 1 5 7 . 6 1 6 7 . 0 1 1 7 7 . 1 1 8 7 . 1

CAPITAL

C REVENUE

FUNDING: (Thousands o f  Pol ars)
oC.'icrtnL ruftu
-EDERAL FUNDS
OTHER
TOTAL

- 0 -  | 1 4 8 . 7  1 1 5 7 . 6  i 1 6 7 . 0  | 1 7 7 . 1 1 8 7 . 1
1 1 1 1
t i l l
• I I I

F O S T T IO N S :
-U L L - 1 IMt
=ART-TIME
TEMPORARY

- 0 -  | 2  | 2  1 2  | 2 2
I I I )
1 1 1 1

ANALYSIS :  A t t a c h  a s e p a r a t e  page i f  n e c e s s a r y

See attached.

P r e p a r e d  B y :  Richard IT  Pecrues ,  pjjr&^tor_____________________Phone :  465-3672
D i v i s i o n :  Mtiinistrative Services____________________________ D a t e :  '10/30/84

Approved  by Comm is s i on e r :  fl$fanaiyC. Gorsucn________________D a t e :  10/30/84
A g e n c y : _  Department of law_______________________

D i s t r i b u t i o n  (by Agency  p r e p a r i n g  f i s c a l  n o t e ) :
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  Spon so r  
R e q u e s t o r
O f f i c e  o f  Management and Budgr t
Impac t ed  A g e n c y ( i e s )  7 / 1 / 8 4



F i s c a l  N o t e  v " ' ' O c t ober 29, 1984
A n a l y s i s  •
R I C O  Bill

This bill w o u l d  provide both criminal and civil sanctions to 
c o m b a t  o r g a n i z e d  racketeering activities through the illegal 
c o ntrol of ent erprises in Alaska. T h e  bill provides both stiff 
p e n a lties  and severe financial d i s i nce ntives to the infiltration 
into l egitimate busines s through c r i m i n a l  activity. The bill is 
a l s o  d e s igned to address the o p e r a t i o n  of an enterprise through a 
p a t t e r n  of illegal activity. This level of criminal activity 
i n v olves the use of highly sophist icated economic structures.
E n a c t m e n t  of the bill wi ll provide the state w i t h  the legal tools
n e c e s s a r y  to r e s p o n d  to the increasingly sophist icated criminal 
a c t i v i t y  be ing e x p e r i e n c e d  in Alaska.

The D e p a r t m e n t  of Law estimates that four to six
i n v e s t i g a t i o n s / p r o s e c u t i o n s  of this n ature will be undertaken 
annually. Each investigation will r e q u i r e  painstaking 
e x a m i n a t i o n  and evalua t i o n  of large numbers of financial 
d o c u m e n t s  at.d business transactions to track i'nd identify the 
funds that o r i g i n a t e  from criminal activi ties and the individuals 
w h o  control those funds. The bill c a n  be implemented w i t h  
e x i s t i n g  p r o s e c u t o r  resources b e c a u s e  of the power granted to the 
A t t o r n e y  G e n eral to conduct investigations into suspected 
o r g a n i z e d  criminal activity. The d e p a r t m e n t  believes, however, 
that the a d d i t i o n  of some case p r e p a r a t i o n  resources will enable 
it to do a far m o r e  effective job u n d e r  the bill. The department 
t h e r e f o r e  recommends  the addition o f  an Ass ociate A t t orney II and 
a P a r a l e g a l  A s s i s t a n t  II to conduct p r imary research of financial 
r e c ords of s u s p e c t e d  criminal activities. These two positions 
w o u l d  be a s s i g n e d  to the Office of S p ecial Prosecutions and 
A p p e a l s  to assist existing attorneys "make" these types of cases. 
The d e p a r t m e n t  also recommends s e tting aside sufficient funds to 
c o n t r a c t  for the services of document analysis experts and 
a c c o u n t a n t s  for u s e  as expert w i t n esses  during the preparation 
for a n d  cond uct of trials.



Fiscal Analysis RICO Bill 
Cost Schedule

FY  8 6

Expert
Assoc. Paralegal Witness

Atty. II Asst. II Contractors Total

100 42.4 35.1 77.5

200 5.0 5.0 10.0

300 5.6 5.6 40.0 51.2

400 3.5 3.5 7.0

500 1.5 1.5 3.0
(one-time expense)

5.8.0 50.7 40.0 148.7

C o n t r a c t o r ' s'.time, including the costs for travel and 
the p r e p a r a t i o n  of court room v i sua l displays, is est imated at 
$100 per h o u r  for 400 ihours of services.

T... Costs b e y o n d  .1 Y  86 .include a 6 1 annual inflation
factor.. ■
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This is one of two positions needed to 
implement the RICO bill. The position will serve 
as case legal researcher and collect, organize 
and analyze the substantial amounts of evidence' 
required to prove the infiltration of criminal 
activity into legitimate enterprises. Because of 
the complex nature of the evidence used in these 
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This is the second of two positions needed 
to implement the RICO bill. The position will 
serve as case legal researche r and assist the 
Associate Attorney collect, organize and analyze 
the substantial amounts of evidence required to 
prove the infiltration of criminal activity irto 
legitimate enterprises. Because the position 
will assist a senior researcher/case preparer, 
classification of Paralegal Ass istant II is 
recommended'. '
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\ KENAI POLICE DEPT
P.O. BOX 3173, KENAI, ALASKA 99611 

TELEPHONE 283-7879

A p r i l  2 ,  1985

R e p r e s e n t a t i v e  Mike M i l l e r  
Chairman,  House J u d i c i a r y  Committee 
Pouch V
Juneau , AK. 99811

Dear  R e p r e s e n t a t i v e  M i l l e r ,

The A la ska  A s s o c i a t i o n  o f  C h i e f ' s  o f  P o l i c e  a t  i t s  annua l  meet ing in  March 
o f  1985 endorsed the passage o f  House B i l l  4^ 4 . Wh i le  t h i s  l e g i s l a t i o n  would 
be somewhat l im i t e d  in  i t s  a p p l i c a t i o n ,  i t  would be e f f e c t i v e  in  d e a l i n g  
w i th  ma jo r  c r im i n a l  e n t e r p r i s e s .

We b e i i e v e  th a t  the passage o f  t h i s  p i e c e  o f  l e g i s l a t i o n ,  in comb ina t ion  
w i th  passage o f  g e n e r a l  c o n s p i r a c y  s t a t u t e ,  would g r e a t l y  enhance the 
en fo rcemen t  and p r o s e c u t o r i a l  r e s o u r c e s  a v a i l a b l e  to  a dd re s s  c r im in a l  
e n t e r p r i s e s .

We reque s t  y ou r  s u p p o r t ,  and t h a t  o f  >our  commit tee ,  to accomp l i sh  t h i s  
g o a l .

S i n c e r e l y ,

-Chief R i ch a rd  A. Ross 
Kena i P o l i c e  Dept .
P r e s i d e n t  A la ska  C h i e f ' s  o f  P o l i c e
R A R / m p



F u n k , B a x t e r  & C o m p a n y
A PROFESSIONAL CORPORATION

CERTIFIED PUBLIC ACCOUNTANTS

9 3 0 9  G L A C I E R  H I G H W A Y .  S U I T E  B - I O t  
J U N E A U .  A L A S K A  9 9 8 0 1  

( 9 0 7 )  7 8 9 - 3 1 7 8
LEROY T FUNK. C T A.
FRANK SEXSMITH OAXTER. C P A.
CATHERINE R. BARRETT. C P.A.
SHERRY L. YOUNG. C.P.A.

December 1 9 ,  1985

Mr. J !m  A ye r s  
D i r e c t o r  o f  L e g i s l a t i o n  
O f f i c e  o f  t h e  Governor 
Pouch A
J  uneau, A | a s k a  9981 1  

Dear Mr. A y e r s :

Thank you f o r  t a k i n g  t h e  t im e  t o  d i s c u s s  HB 184 w i th  me t o d a y .  A f t e r  t a l k i n g  
t o  you ,  I found a copy o f  a l e t t e r  from Mr. W i l l i am  M. Crane ,  T e c hn i c a l  Manager ,  
S t a t e  L e g i s l a t i o n  Department ,  Amer ican  I n s t i t u t e  o f  C e r t i f i e d  P u b l i c  A c coun t an t s  
(AlCPA) s e t t i n g  f o r t h  g u i d e l i n e s  f o r  RICO L e g i s l a t i o n .  I have  e n c l o s e d  a 
copy o f  t h e  a r t i c l e  from t h e  J o u r n a l  o f  A c coun tancy .

As you w i l l  d i s c e r n  from r e a d i n g  t h e  a r t i c l e ,  t h e  AlCPA h a s  been wo rk in g  c l o s e l y  
wlTh Congressman Bou ch e r .  I f  I may be o f  any f u r t h e r  a s s i s t a n c e  on t h i s  I s s u e ,  
p l e a s e  do no t  h e s i t a t e  t o  c a l l  me.

E n e l o s u r e

c c :  S e n a t o r  B i l l  Ray
Mike MI I I e r <
J Im  Duncan 
A sh i e y  Reed

S i n c e r e l y ,



AlCPA American Institute of Certified Public: Accountants
1211 Avenue ol the Americas. N e w  York, N Y  10036-0775 (212) 575-6200 Telex 70-3396

M a r c h  2/, iy85

Le Roy T. Funk, CPA 
Funk, B a x t e r  & Co.
9309 Glacier Highway, Suite B- 101 
Juneau, A K  99803

Dear LeRoy,

Thank you for filling out and re turning our Legislativ e Survey 
form. Thanks, too, for the copy of House Bill 184, the A l a s k a  
RICO bill.

As I b e l i e v e  you are aware, LeRoy, the A l C P A  State L e g i s l a t i o n  
C o m m i t t e e  has es tablished a high p r i o r i t y  on h andling of state 
RICO legislation. A  com mittee task force on RICO has e s t a b l i s h­
ed g e neral guidelin es for responses to such legislation. In 
d e s c e n d i n g  o r d e r  of priority, the g u i d e l i n e s  are:

1. E l i m inate private (civil) suit p r o v i s i o n s  
. Require a RICO criminal c o n v i c t i o n  befor e private suits 

may be filed
3. Require a RICO criminal i n d i c t m e n t  b efore private suits 

may be filed
4. E l i m i n a t e  treble d amage awards

With the above guidelin es in mind, a r e v i e w  of House Bill 184 
ma y  be done. We find that the bill does permit private (civil) 
suits and does provide for treble d a m a g e  awards. Therefore, to 
m e e t  the guidelines of the RICO task force, the bill, if it is 
going to be enacted, should be amended.

I w o u l d  a p p r e c i a t e  it if you could p r o v i d e  an update of the
-~.-nt status of the bill and i n f o r m a t i o n  on other RICO bills 

u i u l . m a y  have been introduced or w h i c h  are in the planning stages.

Sincerely,

W i l l i a m  M. Crane
Technical M a nag er
State L e g i s l a t i o n  De part m e n t



W H Y  C IV IL  IIICO  
M U S T  B E  R E F O R M E D
R I C O  hits hard :  
t re b le  d a m a g e s  a n d  
d e s t r o y e d  rep u ta t ion s .
by Congressman Kirk Boucher

A  n e w  f o r m  o f  e x t o r t i o n  i s  s w e e p i n g  t h e  c o u n ­
t r y .  a n d  b u s i n e s s  p e o p l e  o f  a l l  t y p e s — e s p e ­
c i a l l y  s u c h  p r o f e s s i o n a l s  a s  C P A s ,  a s  w e l l  a s  
b a n k e r s ,  i n s u r a n c e  a g e n t s  a n d  s e c u r i t i e s  
b r o k e r s — a r c  a m o n g  i t s  p r i m a r y  v i c t i m s .  
T h e y  a r c  b e i n g  t h r e a t e n e d  w i t h  a  w e a p o n  t h a t  
c a n  b e  m o r e  e f f e c t i v e  t h a n  b r a s s  k n u c k l e s ,  
a r s o n  o r  v a n d a l i s m ,  o n e  t h a t  c a n  i n f l i c t  h u g e  
d a m a g e s  a n d  c a n  r a i n  u n j u s t i f i e d  s h a m e  a n d  
r u i n  o n  t h e m .

I r o n i c a l l y ,  it w a s  C o n g r e s s  t h a t  i n a d v e r ­
t e n t l y  c r e a t e d  t h i s  n e w  m e t h o d  o f  e x t o r t i o n  a s  
p a r t  o f  a  b i l l  d e s i g n e d  t o  h e l p  l e g i t i m a t e  b u s i ­
n e s s e s  d e f e n d  t h e m s e l v e s  a g a i n s t  o r g a n i z e d  
c r i m e .  I n s t e a d ,  t h i s  w e a p o n — t h e  R a c k e t e e r  
I n f l u e n c e d  a n i l  C o r r u p t  O r g a n i z a t i o n s  A c t  
( U l C O ) — h a s  b e e n  t u r n e d  a g a i n s t  t h e  v e r y  
p e o p l e  C o n g r e s s  i n t e n d e d  t o  p r o t e c t .

O rig in o f RICO

R I C O  w a s  o r i g i n a l l y  p a s s e d  b y  C o n g r e s s  i n  
1 9 7 0  a s  p a r t  o f  t h e  O r g a n i z e d  C r i m e  C o n t r o l  
A c t .  T h e  b i l l ' s  l a u d a b l e  g o a l  w a s  t h e  e r a d i c a ­
t i o n  o f  o r g a n i z e d  c r i m e  in  t h e  U n i t e d  S t a t e s .  It 
l i m e d  t o  a c c o m p l i s h  t h i s  g o a l  t h r o u g h  a  v a r i ­

e t y  o f  r e f o r m s  i n  l a w  e n f o r c e m e n t  d e s i g n e d  t o  
s t r e n g t h e n  t h e  h a n d  o f  t h e  f e d e r a l  g o v e r n m e n t  
i n  i t s  b a t t l e  a g a i n s t  t h e  p e r n i c i o u s  i n f l u e n c e  o f  
o r g a n i z e d  c r i m e .  A s  S e n a t o r  J o h n  M c C l e l l a n
( I ) - A r k . ) .  t h e  b i l l ' s  c h i e f  s p o n s o r ,  p u t  it a t  t h e  
t i m e .  C o n g r e s s  c r e a t e d  t h e  R I C O  t i t l e  o f  t h e  
a c t  t o  a t t a c k  t h e  g r o w i n g  p r o b l e m  o f  o r g a -

FREDERIC" C. (RICK) B O U CHER. II). ic|tiescnls ilic ninth 

district nl Vituinin ami is a Democratic nicmlvr of the House 
Judicial) C'ommillec and Criminal Justice Subcommittee, lie 
is a member of the American am) Virginia bar associations.

n i z e d  c r i m e  m o v i n g  i n t o  l e g i t i m a t e  b u s i n e s s e s  
a n d  t h e n  u s i n g  “ a l l  t h e  t e c h n i q u e s  o f  v i o l e n c e  
a n d  i n t i m i d a t i o n  w h i c h  it u s e d  i n  i t s  i l l e g a l  
b u s i n e s s e s  t o  i n j u r e  l e g i t i m a t e  c o m p e t i t o r s . "

C o n g r e s s ,  h o w e v e r ,  d i d  n o t  b e l i e v e  it c o u l d  
d e f i n e  organized crime i n  a  c r i m i n a l  s t a t u t e  i n  
a  w a y  t h a t  w o u l d  f a i r l y ,  a c c u r a t e l y  a n d  p r e ­
c i s e l y  i d e n t i f y  t h e  t a r g e t s  o f  i t s  c o n c e r n  o r .  
i n d e e d ,  i n  a  w a y  t h a t  w o u l d  a v o i d  t h e  c o n s t i ­
t u t i o n a l  p r o h i b i t i o n  a g a i n s t  c r e a t i n g  s o - c a l l e d  
s t a t u s  o f f e n s e s  ( s u c h  a s  s a y i n g  " m e m b e r s  o f  
t h e  M a f i a " ) .  T h e r e f o r e .  C o n g r e s s  c h o s e  i n ­
s t e a d  t o  f o c u s  o n  t h e  t y p e s  o f  a c t i v i t i e s  i n  
w h i c h  o r g a n i z e d  c r i m e  t y p i c a l l y  e n g a g e s .  T h e  
c o r e  o f  R I C O ,  t h e n ,  i s  a n  e x t e n s i v e  l i s t  o f  
c r i m i n a l  s t a t u t e s  t h a t  a r e  d e f i n e d  t o  c o n s t i t u t e  
" r a c k e t e e r i n g  a c t i v i t i e s . "

T h i s  l i s t  i n c l u d e s  a  v a r i e t y  o f  c r i m e s  n o r ­
m a l l y  a s s o w . a t e d  w i t h  o r g a n i z e d  c r i m i n a l s :  
m u r d e r ,  k i d n a p p i n g ,  h i j a c k i n g ,  e x t o r t i o n  a n d  
a r s o n .  Y e t .  i n  a d d i t i o n ,  b e c a u s e  o f  s o m e  i n d i ­
c a t i o n s  i n  1 9 7 0  t h a t  o r g a n i z e d  c r i m e  f i g u r e s  
w e r e  b e g i n n i n g  t o  t r a f f i c  i n  s t o l e n  o r  c o u n t e r ­
f e i t  s e c u r i t i e s ,  t h e  S e c u r i t i e s  a n d  E x c h a n g e  
C o m m i s s i o n  a  T e d  t h e  S e n a t e  t o  e x p a n d  t h e  
l i s t  o f  c r i m i n a l  a c t s  t o  i n c l u d e  m a i l  f r a u d ,  w i r e  
f r a u d  a n d  f r a u d  i n  t h e  s a l e  o f  s e c u r i t i e s .

T h e  s t a t u t e  m a k e s  it a  s e p a r a t e  f e d e r a l  
c r i m e  t o  e n g a g e  i n  a  " p a t t e r n  o f  r a c k e t e e r i n g  
a c t i v i t y "  i n  c e r t a i n  r e l a t i o n s h i p s  t o  a n  " e n t e r ­
p r i s e . "  ( A n d  t h e  d e f i n i t i o n  o f  enterprise i s  
b r o a d . )  T h e  " p a t t e r n  o f  r a c k e t e e r i n g  a c t i v ­
i t y "  d e f i n e d  i n  t h e  s t a t u t e  m a y  r e q u i r e  n o t h i n g  
m o r e  t h a n  a n  a c c u s a t i o n — n o t  a  c o n v i c t i o n  —  
t h a t  t h e  d e f e n d a n t  t w i c e  w i t h i n  a  l ( ) - y c a r  s p a n  
c o m m i t t e d  a n y  o f  t h e  a c t s  l i s t e d  a s  " r a c k e ­
t e e r i n g  a c t i v i t i e s . "

O w i n g  t o  t h e  i n s i d i o u s  n a t u r e  o f  o r g a n i z e d  
c r i m e .  C o n g r e s s  p u r p o s e l y  w r o t e  t h e  p r o v i ­
s i o n s  o f  R I C O  t o  c a s t  a  w i d e  n e t .  C o n g r e s s  
r e a l i z e d  t h a t ,  i f  t h e  l i s t  o f  c r i m i n a l  a c t i v i t i e s  
d e f i n i n g  o r g a n i z e d  c r i m e  w a s  l o o  n a r r o w ,  t h e  
h a r d - c o r e  c r i m i n a l  c o u l d  s i m p l y  g e l  a r o u n d  
t h e  s t a t u t e  b y  m o v i n g  h i s  a c t i v i t i e s  i n t o  a  n e w  
a r e n a  n o t  r e a c h e d  b y  t h e  s t a t u t e .  A s  S e n a t o r  
M c C l e l l a n  e x p l a i n e d ,  C o n g r e s s  c o u l d  n o t  
" a n t i c i p a t e  e v e r y t h i n g "  a n d  n e e d e d  t o  w r i t e  a  
b r o a d ,  g e n e r a l  s t a t u t e .

A t  t h e  t i m e  t h e s e  p r o v i s i o n s  w e r e  b e i n g
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g i v e n  c a r e f u l  c o n s i d e r a t i o n  b y  C o n g r e s s ,  it 
s e e m e d  r e a s o n a b l e  t o  w r i t e  a  b r o a d  s t a t u t e  

• b e c a u s e  e x p e r i e n c e d  f e d e r a l  p r o s e c u t o r s  w e r e  
t o  b e  r e s p o n s i b l e  f o r  e n f o r c i n g  i t .  C o n g r e s s  
w a s  c o u n t i n g  o n  t h e  D e p a r t m e n t  o f  J u s t i c e  t o  
t a k e  t l i i s  p o t e n t  w e a p o n  a n d  t o  u s e  i t— n o t  
a g a i n s t  e v e r y  c o n c e i v a b l e  p e r s o n  w h o  c o u l d  
b e  s w e p t  w i t h i n  i t s  t e r m s  b u t  o n l y  a g a i n s t  t h e  
t y p e  o f  h a r d - c o r e  o r g a n i z e d  c r i m e  f i g u r e s  w h o  
f r a m e d  t h e  p u r v i e w  o f  c o n g r e s s i o n a l  c o n c e r n .

S u c h  r e l i a n c e  b y  C o n ­
g r e s s  o n  t h e  e x e r c i s e  o f  
p r o s e c u t o r i a l  d i s c r e t i o n  i s  
n o t  a t  a l l  u n u s u a l .  T h e  d i f ­
f i c u l t y  o f  w r i t i n g  l a w s  t o  f i t  
p r e c i s e l y  t h e  p r o b l e m  b e i n g  
a t t a c k e d  a n d  t h e  d i f f i c u l t y  
i n  ‘ ‘ a n t i c i p a t i n g  e v e r y ­
t h i n g "  m e a n  t h a t  C o n g r e s s  
o f t e n  m u s t  g i v e  t h e  e x e c u ­
t i v e  b r a n c h  o f  g o v e r n m e n t  
b r o a d  a u t h o r i t y  t o  a d d r e s s  a  
p r o b l e m  a n d  a l s o  m u s t  r e l y  
o n  t h e  e x e c u t i v e  b r a n c h  t o  
a p p l y  t h e  l a w  r e a s o n a b l y  
a n d  r e s p o n s i b l y .  T h i s  w a s  
p r e c i s e l y  t h e  i n t e n t  o f  C o n ­
g r e s s  w h e n  i t  e n a c t e d  t h e  
R I C O  s t a t u t e ,

I n d e e d ,  t h e  D e p a r t m e n t  
o f  J u s t i c e  r e s p o n d e d  b y  
p r o m u l g a t i n g  g u i d e l i n e s  
f o r  a l l  f e d e r a l  p r o s e c u t o r s  
a n d  i n s t r u c t e d  t h e  i n  n o t  t o  
u s e  R I C O  i n  “ i m a g i n a t i v e  
p r o s e c u t i o n s "  t h a t  w o u l d  
t a k e  a d v a n t a g e  o f  t h e  f u l l  
t h e o r e t i c a l  r e a c h  o f  R I C O .
T h e s e  g u i d e l i n e s  d e l i n e a t e  
v a r i o u s  p r i n c i p l e s  d e s i g n e d  
t o  c o n f i n e  t h e  u s e  o f  R t ' C O  
b y  t h e  f e d e r a l  g o v e r n m e n t  
t o  " t h e  a c t i v i t y  w h i c h  C o n ­
g r e s s  m o s t  d i r e c t l y  a d ­
d r e s s e d — t h e  i n f i l t r a t i o n  o f  
o r g a n i z e d  c r i m e  i n  t h e  n a t i o n ’ s  e c o n o m y . ”  
G u i d e d  b y  t h e s e  s e n s i b l e  r e s t r a i n t s ,  R I C O  h a s  
i n  f a c t  b e c o m e  a  v a l u a b l e  t o o i  f o r  f e d e r a l  p r o s ­
e c u t o r s ,  w h o  h a v e  e m p l o y e d  i t  b o t h  r e s p o n s i ­
b l y  a n d  e f f e c t i v e l y  i n  t h e  w a r  a g a i n s t  o r g a ­
n i z e d  c r i m e .

The P rob lem w ith RICO

U n f o r t u n a t e l y ,  w i t h  l i t t l e  c o n s i d e r a t i o n  o f  t h e  
f u l l  i m p a c t  o f  w h a t  i t  w a s  d o i n g ,  C o n g r e s s ,  a t  
v i r t u a l l y  t h e  l a s t  m i n u t e  a n d  w i t h  m i n i m a l  d e ­
b a t e ,  a d d e d  a  p r o v i s i o n  t o  R I C O  t h a t  p e r m i t s

p r i v a t e  p a r t i e s  t o  b r i n g  c i v i l  s u i t s  u n d e r  i t s  
p r o v i s i o n s  a n d  t o  c o l l e c t  t r e b l e  d a m a g e s  a s  
w e l l  a s  a t t o r n e y s ’  f e e s .  P r i v a t e  p a r t i e s  a n d  
p r i v a t e  a t t o r n e y s ,  o f  c o u r s e ,  a r e  n o t  r e s t r a i n e d  
i n ' t h e i r  u s e  o f  R I C O  b y  a n y  o f  t h e  p u b l i c -  
p o l i e y  c o n s i d e r a t i o n s  t h a t  r e s t r a i n  t h e  a c t i o n s  
o f  f e d e r a l  p r o s e c u t o r s ;  n o r  a r e  t h e y  u n d e r  a n y  
o b l i g a t i o n  t o  u s e  t h e  s t a t u t e  o n l y  f o r  t h e  p u r ­
p o s e s  t h a t  C o n g r e s s  i n t e n d e d .  O n  t h e  c o n ­
t r a r y ,  m a n y  b e l i e v e  t h a t  a  p r i v a t e  a t t o r n e y  i s

o b l i g a t e d  t o  m a k e  a n y  c l a i m  t h a t  h e  c a n  r e a ­
s o n a b l y  a s s e r t  u n d e r  t h e  l e t t e r  o f  t h e  l a w  o n  
b e h a l f  o f  h i s  c l i e n t .

T h u s ,  t h e  r e s u l t  o f  c o m b i n i n g  t h i s  b r o a d l y  
w o r d e d  s t a t u t e  w i t h  t h e  u n f e t t e r e d  u s e  m a d e  
o f  i t  b y  p r i v a t e  p a r t i e s  h a s  b e e n  a n  e x p l o s i o n  
o f  R I C O  t r e b l e - d a m a g e  c l a i m s  i n  c a s e s  
a g a i n s t  p e o p l e  C o n g r e s s  n e v e r  i n t e n d e d  t o  b e  
v i c t i m i z e d  b y  t h i s  p o w e r f u l  w e a p o n .

B e c a u s e  o f  t h e  b r e a d t h  o f  t h e  c r i m i n a l  f r a u d
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s t a t u t e s  a n i l  t h e  h r c a d i h  o f  t h e  R I C O  s t a t u t e ,  
i n  a l m o s t  a n y  i n s t a n c e  i n  w h i c h  a  v e n t u r e  h a s  
l o s t  m o n e y  o r  a  s t o c k  h a s  ( a l i e n  i n  v a l u e  a  
d i s a p p o i n t e d  i n v e s t o r  c a n  a l l e g e  t h a t  t h e  b u s i ­
n e s s  p e r s o n ' s  b e h a v i o r  l o l l  w i t h i n  t h e  l e g a l  
s t a n d a r d  l o r  “ f r a u d "  a n d  c a n  a c c u s e  t h e  p e r ­
s o n  o f  b e i n g  a  " r a c k e t e e r . "

I n  f a c t ,  n e a r l y  e v e r y  t y p e  o f  c o m m e r c i a l  
d i s p u t e  c a n  b e  a n d  h a s  b e e n  c o n v e r t e d  i n t o  a  
R I C O  a c t i o n  b e c a u s e  s u c h  c o n t r o v e r s i e s  o f t e n  
i n v o l v e  a l l e g a t i o n s  o f  f r a u d .  C i v i l  R I C O  a c ­
c u s a t i o n s  h a v e  t u r n e d  u p  i n  a  w i d e  v a r i e t y  o f  
s u c h  d i s p u t e s ,  i n c l u d i n g  t h e  c h u r n i n g  o f  
s t o c k ,  r e p r e s e n t a t i o n s  a b o u t  a  b r o k e r ' s  e x p e r ­
t i s e .  p r o j e c t i o n s  u s e d  i n  a  r e a l  e s t a t e  s y n d i c a ­
t i o n ,  d i s p u t e s  b e t w e e n  a  l a n d l o r d  a n d  a  t e n a n t ,  
t h e  d i s a l l o w a n c e  o f  a n  i n s u r a n c e  c l a i m ,  a l ­
l e g e d  o v e r c h a r g e s  b y  a  p r i n t e r ,  a n d  t h e  f a i l u r e  
t o  p u b l i s h  a  m e d i c a l  j o u r n a l  a c c o r d i n g  t o  a  
c o n t r a c t u a l  a g r e e m e n t .

I n  o n e  r e c e n t  c a s e ,  f o r  e x a m p l e ,  t h e  U . S .  
C o u r t  o f  A p p e a l s  f o r  t h e  F o u r t h  C i r c u i t ,  
w h i c h  i n c l u d e s  m y  h o m e  s t a t e  o f  V i r g i n i a ,  
o r d e r e d  r e i n s t a t e m e n t  o f  a  R I C O  c a s e  b r o u g h t  
b y  a  c o n d o m i n i u m  d e v e l o p e r  w h o  a l l e g e d  t h a t  
t h e  p u r c h a s e r s  o f  a n  o f f i c e  c o n d o m i n i u m  u n i t  
w e r e  t r y i n g  t o  “ e x t o r t "  a n  u n r e a s o n a b l y  h i g h  
p r i c e  f r o m  h i m  i n  c o n n e c t i o n  w i t h  t h e  d e v e l ­
o p e r ' s  e f f o r t  t o  r e p u r c h a s e  t h e  c o n d o  u n i t  i n  
o r d e r  t o  i n c l u d e  it i n  a  b l o c k  o f  u n i t s  t h e  d e v e l ­
o p e r  w a n t e d  t o  s e l l  t o  I B M .  T h e  t r i a l  j u d g e  
h a d  a p t l y  c h a r a c t e r i z e d  t h i s  d i s p u t e  a s  “ a t  b e s t  
a  g a r d e n - v a r i e t y  c o m m e r c i a l  b r e a c h  o f  c o n ­
t r a c t "  c a s e .

N e v e r t h e l e s s ,  t h e  a p p e a l s  c o u r t  s a i d  t h a t  t h e  
d e v e l o p e r ’ s  a l l e g a t i o n s  a g a i n s t  h i s  p u r c h a s ­
e r s — t w o  l u i s b a n d - a n d - w i f e  c o u p l e s  - m i g h t  
m a k e  o u t  a  c l a i m  o f  “ e x t o r t i o n "  u n d e r  s t a l e  
l a w  a n d .  t h e r e f o r e ,  t h a t  t h e  d e v e l o p e r  c o u l d  
p r e s s  a  “ r a c k e t e e r i n g "  c a s e  a g a i n s t  t h e m  u n ­
d e r  R I C O .  T h e  t w o  b u s i n e s s m e n  w h o  o r i g i n ­
a l l y  b o u g h t  t h e  c o n d o m i n i u m  u n i t  a n d  t h e i r  
w i v e s  t h u s  n o w  s t a n d  a c c u s e d  o f  b e i n g  r a c k c -  
t e e r s .

A l t h o u g h  t h e  m o s t  p e r n i c i o u s  u s e  o f  c i v i l  
R I C O  i s  t h e  c o n v e r t i n g  o f  s u c h  c o m m e r c i a l  
d i s p u t e s  i n t o  t r e b l e - d a m a g e  r a c k e t e e r i n g  
c l a i m s ,  t h e  b r o a d  s w e e p  o f  R I C O ’ s  l a n g u a g e  
h a s  m e a n t  t h a t  R I C O  c l a i m s  h a v e  t u r n e d  u p  i n  
a  v a r i e t y  c f  o t h e r  s i t u a t i o n s  i n  w h i c h  i t s  u s e  
c a n  o n l y  I'-e d e s c r i b e d  a s  b i z a r r e .  I n  o n e  r e c e n t  
c a s e  a  d i s t r i c t  c o u r t  s a i d  t h a t  a  p l a i n t i f f  c o u l d  
p r e s s  a  R I C O  c l a i m  i n  a  d i s p u t e  b e t w e e n  t h e  
C h u r c h  o f  S c i e n t o l o g y  a n d  s o m e  o f  i t s  e x ­
m e m b e r s  o v e r  t h e  “ t h e f t "  a n d  " p e r v e r s i o n "  
o f  t h e  “ c h u r c h ' s  s c r i p t u i c s . "  R I C O  c l a i m s  
h a v e  s u r f a c e d  i n  o t h e r  r e l i g i o u s  d i s p u t e s ,  a s

w e l l  a s  i n  d i s p u t e s  b e t w e e n  s p o u s e s  a n d  h e i r s .
I n  y e t  a n o t h e r  r e c e n t  c a s e  R I C O  w a s  u s e d  t o  

s u e  f o r m e r  V i c e - P r e s i d e n t  W a l t e r  M o n d a l c  
a n d  m e m b e r s  o f  t h e  D e m o c r a t i c  N a t i o n a l  
C o m m i t t e e  l o r  a l l e g e d l y  o f f e r i n g  p o l i t i c a l  
c o n t r i b u t i o n s  t o  o t h e r  D e m o c r a t i c  c a n d i d a t e s  
i n  e x c h a n g e  f o r  p r o m i s e s  n o t  t o  o p p o s e  R e a ­
g a n  a d m i n i s t r a t i o n  p o l i c i e s .  T h i s  u s e  o f  R I C O  
w a s  t h r o w n  o u t  o f  c o u r t ,  n o t  b e c a u s e  o f  a n y  
f u n d a m e n t a l  p r o b l e m  w i t h  c a l l i n g  o n  R I C O  i n  
s u c h  a  c a s e  b u t  m e r e l y  b e c a u s e  t h e  s p e c i f i c  
f o r m  o f  b r i b e r y  a l l e g e d  d i d  n o t  f a l l  w i t h i n  t h e  
s p e c i f i c  b r i b e r y  a c t s  l i s t e d  i n  R I C O .

I n  w h a t  m a y  b e  t h e  m o s t  p e r v e r s e  u s e  o f  
c i v i l  R I C O  t o  d a t e ,  a  f e d e r a l  t r i a l  c o u r t  h e l d  
t h a t  a  R I C O  c l a i m  c o u l d  g o  f o r w a r d  a g a i n s t  
F B I  a g e n t s  w h o  h a d  o r c h e s t r a t e d  a n  u n d e r ­
c o v e r  " s t i n g "  o p e r a t i o n .  I t  i s  h a r d  t o  i m a g i n e  
a  u s e  o f  R I C O  f u r t h e r  a f i e l d  f r o m  t h e  i n t e n t  o f  
C o n g r e s s ,  b u t  t h e  c o u r t s  h a v e  f o u n d  t h e m ­
s e l v e s  p o w e r l e s s  t o  c o p e  w i t h  m i s u s e s  o f  t h i s  
p o o r l y  d r a f t e d  s t a t u t e .  A s  a  r e s u l t ,  t h e  c o u r t s  
l i a v e  r e p e a t e d l y  c a l l e d  o n  C o n g r e s s  t o  c o r r e c t  
i t s  m i s t a k e .

N o t  o n l y  I n i s  c i v i l  R I C O  b e e n  u s e d  i n  t y p e s  
o f  c a s e s  u n i n t e n d e d  b y  C o n g r e s s ;  i n  f a c t ,  it 
h a s  b e e n  u s e d  p r i n c i p a l l y  a g a i n s t  t h e  l e g i t i ­
m a t e  b u s i n e s s e s  it w a s  d e s i g n e d  t o  p r o t e c t .  
T h e  s a d  f a c t  i s  t h a t  o n l y  a  h a n d f u l  o f  c i v i l  

c a s e s  i n  w h i c h  g n n g s l c r l i k e  c o n d u c t  i s  a l l e g e d  
h a v e  b e e n  b r o u g h t  u n d e r  R I C O — a n d  i n  e a c h  
o f  t h e s e  c a s e s  t h e  d e f e n d a n t s  h a d  f i r s t  b e e n  
p r o s e c u t e d  a n d  c o n v i c t e d  u n d e r  c r i m i n a l  s t a t ­
u t e s .

N o t  s u r p r i s i n g l y ,  b u s i n e s s  p e o p l e  i n j u r e d  
b y  o r g a n i z e d  c r i m e  h a v e  b e e n  r e l u c t a n t  t o  t a k e  
t h e  r i s k  o f  b r i n g i n g  s u c h  l a w s u i t s  f o r  d a m a g e s  
u n l e s s  t h e  g o v e r n m e n t  h a s  f i r s t  s u c c e s s f u l l y  
g o n e  a f t e r  t h e  c r i m i n a l s .  W h e n  t h e  f e d e r a l  
g o v e r n m e n t  n e e d s  t h e  a i d  o f  t h e  W i t n e s s  P r o ­
t e c t i o n  P r o g r a m ,  a d m i n i s t e r e d  b y  t h e  U . S .  
M a r s h a l s  S e r v i c e ,  i n  o r d e r  t o  p r o s e c u t e  m e m ­
b e r s  o f  o r g a n i z e d  c r i m e ,  it i s  u n r e a l i s t i c  t o  
e x p e c t  a  p r i v a t e  b u s i n e s s  p e r s o n  t o  t a k e  o n  t h e  
m o b  a l o n e  i n  a  c i v i l  s u i t .

A l t h o u g h  m o s t  o r g a n i z e d  c r i m e  f i g u r e s  
h a v e  n o t  l e l t  t h e  e f f e c t s  o l  c i v i l  R I C O ,  t h e  l i s t  
o f  l e a d i n g  U . S .  b u s i n e s s e s  t h a t  h a v e  f o u n d  
t h e m s e l v e s  t a r g e t s  o f  c i v i l  R I C O  a c c u s a t i o n s  
r u n s  f o r  p a g e s .  I t  i n c l u d e s  v i r t u a l l y  a l l  o f  t h e  
c ’ g h t  l a r g e s t  C P A  f i r m s ;  s u c h  m a j o r  b r o k e r ­
a g e  h o u s e s  a s  M e r r i l l  L y n c h  a n d  D e a n  W i t t e r ;  
s u c h  b a n k s  a s  C i t i b a n k ,  C r o c k e t  N a t i o n a l  
B a n k  a n d  F i r s t  A m e r i c a n  B a n k s h a r c s ;  s u c h
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(‘ruiurcssniun llnuciicr (lollI. :ii n House Criiiiiit.il Justice Siibcimimiilcc hcarini! 
tliscusses his pio|iosc(l RICO lcpisl;i(i«ni wiili C'onuicsMiian John Conyers, Jr 
(l)-Mieli.). chairman of the subcommittee.

i n a i u i < ; i c i u r c < s  a s  G e n e r a l  M o t o r s .  M i l l e r  
B r e w i n g  a n d  R o c k w e l l  I n t e r n a t i o n a l ;  i n s u r -  
a n e e  c o m p a n i e s ,  i n c l u d i n g  S t a t e  l ; a r m .  T r a v ­
e l e r s  a n d  L l o y d ’ s  o f  L o n d o n ;  a n d  e v e n  l a w  
f i r m s .

N o t  b y  a n y  s t r e t c h  o f  t h e  i m a g i n a t i o n  i s  a n y  
o l  t h e s e  b u s i n e s s e s  t h e  t y p e  o f  o r g a n i z e d  
c r i m i n a l  e n t e r p r i s e  t h a t  C o n g r e s s  m e a n t  t o  h e  
s u b j e c t  t o  a t t a c k  u n d e r  t h e  R I C O  s t a t u t e .  D e ­
s p i t e  t h e  l e g i t i m a c y  o f  t h e s e  b u s i n e s s e s ,  
t h e y —  n o t  o r g a n i z e d  c r i m e  f i g u r e s -  h a v e  
b e e n  t h e  p r i n c i p a l  d e f e n d a n t s  i n  c i v i l  R I C O  
c a s e s .

RICO and the Suprem e Court

T h i s  p i c t u r e  o f  m i s u s e  o f  c i v i l  R I C O  i s  n o t  j u s t  
d e r i v e d  f r o m  t h e  c o m p l a i n t s  o f  b u s i n e s s  p e o ­
p l e  w h o  h a v e  b e e n  c a u g h t  o n  t h e  w r o n g  s i d e  
o f  e x p e n s i v e  l i t i g a t i o n .  A  s p e c i a l  t a s k  f o r c e  o f  
t h e  A m e r i c a n  B a r  A s s o c i a t i o n  r e c e n t l y  c o m ­
p l e t e d  a n  e x t e n s i v e  s t u d y  o f  c i v i l  R I C O .  It 
f o u n d  t h a t  o n l y  a b o u t  9  p e r c e n t  o f  a l l  c i v i l  
R i f  ( )  c a s e s  i n v o l v e  o l  l e n s e s  c o m m o n l y  a s s o ­
c i a t e d  u  i t h  p r o f e s s i o n a l  c r i m u v d  a c t i v i t y .  T h e  
t a s k  f o r c e  a c c o r d i n g l y  c a l l e d  f o r  s u b s t a n t i a l  
r e f o r m  o f  c i v i l  R I C O  t o  e l i m i n a t e  i t s  m i s u s e .

l i v e n  m o r e  r e c e n t l y ,  i n  Scdima v .  Imre.v 
Company ( d e c i d e d  i n  J u l y  1 9 8 * 1 ) .  t h e  S u p r e m e  
C o u r t  h a d  o c c a s i o n  t o  l o o k  a t  c i v i l  R I C O  . T h e  
C o u r t  w a s  u n a n i m o u s  i n  r e c o g n i z i n g  t h a t  c i v i l

R I C O  h a s  s t r a y e d  f a r  f r o m  t h e  
t a r g e t  t h a t  C o n g r e s s  h a d  i n  
m i n d  w h e n  it w r o t e  a n d  p a s s e d  
t h e  a c t .  T h e  C o u r t ’ s  m a j o r i t y  
o p i n i o n  s t a t e d  t h a t ,  “ i n  i t s  p r i ­
v a t e  c i v i l  v e r s i o n .  R I C O  i s  
e v o l v i n g  i n t o  s o m e t h i n g  q u i t e  
d i f f e r e n t  f r o m  t h e  o r i g i n a l  c o n ­
c e p t i o n  o f  i t s  e n a c t o r s "  a n d  

It t h a t  “ p r i v a t e  c i v i l  a c t i o n s  u n -  
, d e r  t h e  s t a t u t e  a r c  b e i n g  

b r o u g h t  a l m o s t  s o l e l y  a g a i n s t "  
w h a t  t h e  C o u r t  c a l l e d  “ r e s p e c t ­
e d  a n d  l e g i t i m a t e  e n t e r p r i s e s "  
r a t h e r  t h a n  a g a i n s t  “ t h e  a r c h e ­
t y p a l .  i n t i m i d a t i n g  m o b s t e r . "

J u s t i c e  T h u r g o o d  M a r s h a l l ,  
w r i t i n g  f o r  t h e  f o u r  d i s s e n t i n g  
j u s t i c e s ,  i n c l u d i n g  J u s t i c e s  
H a r r y  B  l a c k  m u  n .  W i l l i a m  
B r e n n a n  a n d  L e w i s  P o w e l l ,  
w a s  e v e n  m o r e  e x p l i c i t  i n  d e ­
t a i l i n g  t h e  w a y s  i n  w h i c h  c i v i l  
R I C O  h a s  u n i n t e n t i o n a l l y  r e v o ­
l u t i o n i z e d  f e d e r a l  l i t i g a t i o n .  
T h i s  r e v o l u t i o n  i s  o c c u r r i n g  b e ­
c a u s e  c i v i l  R I C O  a l l o w s  p l a i n ­

t i f f s  b o t h  t o  f e d e r a l i z e  c l a i m s  t h a t  h a v e  t r a d i ­
t i o n a l l y  b e e n  l i t i g a t e d  i n  s l a t e  c o u r t s  u n d e r  
s t a t e  l a w  a n d  a l s o  t o  a v o i d  c a r e f u l l y  s t r u c t u r e d  
c i v i l  r e m e d i e s  i n  s u c h  a r e a s  o f  f e d e r a l  l a w  a s  
s e c u r i t i e s  a n d  c o m m o d i t i e s  r e g u l a t i o n .

J u s t i c e  M a r s h a l l ,  a  p e r s o n  w h o  c o u l d  n e v e r  
b e  a c c u s e d  o f  b e i n g  a  f r o n t  m a n  f o r  b u s i n e s s  
i n t e r e s t s ,  w o r r i e d  o p e n l y  a b o u t  t h e  i m p a c t  o f  
t h e s e  s u i t s ;  “ T h e s e  c a s e s  t a k e  t h e i r  t o l l :  t h e i r  
r e s u l t s  d i s t o r t  t h e  m a r k e t  b y  s a d d l i n g  l e g i t i ­
m a t e  b u s i n e s s e s  w i t h  u n c a l l e d - f o r  p u n i t i v e  
b i l l s  a n d  u n d e s e r v e d  l a b e l s .  T o  a l l o w  p u n i t i v e  
a c t i o n s  a n d  s i g n i f i c a n t  d a m a g e s  f o r  i n j u r y  b e ­
y o n d  t h a t  w h i c h  t h e  s t a t u t e  w a s  i n t e n d e d  t o  
t a r g e t  i s  t o  a c h i e v e  n o t h i n g  t h e  s t a t u t e  s o u g h t  
t o  a c h i e v e ,  a n d  i r o n i c a l l y  t o  i n j u r e  m a n y  o f  
t h o s e  l a w f u l  b u s i n e s s e s  t h a t  t h e  s t a t u t e  s o u g h t  
t o  p r o t e c t . ”

T h e  p e r v a s i v e  i m p a c t  o f  l e g i s l a t i o n  r u n  
a m o k  g o e s  f a r  b e y o n d  t h e  s i m p l e  m e a s u r e ­
m e n t  o f  t h e  e x c e s s i v e  d a m a g e s  a w a r d s  t h a t  
m a y  b e  w e n  v o i d e r  i t s  p r o v i s i o n s  o r  t h e  d i s t o r ­
t i o n  o l  s t a t e  a . 1 1 f e d e r a l  l a w  it c a u s e s .  I n d e e d ,  
c i v i l  R I C O  m a y  b e  d e s c r i b e d  q u i t e  a c c u r a t e l y .
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a s  I d i d  a t  t h e  b e g i n n i n g  o f  t h i s  a r t i c l e ,  a s  a  
n e w  f o r m  o f  e x t o r t i o n .  T h e  t h r e a t  o f  f i l i n g  a  
c i v i l  R I C O  a c t i o n  c a r r i e s  w i t h  it n o t  j u s t  t h e  
r i s k  o f  b  i n g  h i t  w i t h  t r e b l e  d a m a g e s  a t  t h e  e n d  
o f  t h e  s u i t  a n d  t h e  a d d i t i o n a l  t h r e a t  o f  a n  
a w a r d  o f  a t t o r n e y s ’  f e e s ;  it a l s o  e n t a i l s  a n  a l ­
m o s t  c e r t a i n  e n o r m o u s  e x p e n s e  a s s o c i a t e d  
w i t h  t h e  l i b e . u l  a n d  w i d e - r a n g i n g  d i s c o v e r y  
t h a t  h a s  b e e n  a l l o w e d  b y  t h e  f e d e r a l  c o u r t s .

I n  a d d i t i o n ,  a  t L c a t e n e d  R I C O  s u i t  c a r r i e s  
w i t h  it t h e  o p p r o b r i u m  a s s o c i a t e d  w i t h  b e i n g  
b r a n d e d  i n  p u b l i c  a s  a  “ r a c k e t e e r . "  N o t h i n g  
i s  m o r e  i m p o r t a n t  t o  p r o f e s s i o n a l s  o r  b u s i n e s s  
p e o p l e  t h a n  t h e i r  r e p u t a t i o n s .  N o t h i n g  c a n  b e  
m o r e  d e v a s t a t i n g  t o  a  p r o f e s s i o n a l  o r  p e r s o n a l  
r e p u t a t i o n  t h a n  t h e  p u b l i c i t y  t h a t  u s u a l l y  i s  
a s s o c i a t e d  w i t h  t h e  f i l i n g  o f  a  " r a c k e t e e r i n g "  
c h a r g e .  T h u s ,  m e r e l y  b y  t h r e a t e n i n g  t o  b r i n g  
a n d  p u b l i c i z e  a  R I C O  c l a i m ,  a  b u s i n e s s  r i v a l  
o r  o t h e r  p e r s o n  c a n  “ e x t o r t ”  m o n e y  a l m o s t  a s  
e a s i l y  a s  t h e  g a n g s t e r  w i t h  b r a s s  k n u c k l e s .

A g a i n ,  t h i s  f e a r  i s  n o t  j u s t  v o i c e d  b y  i n t e r ­
e s t e d  d e f e n d a n t s  b u t  i s  t h e  c o n c l u s i o n  o f  J u s ­
t i c e s  M a r s h a l l ,  B l a e k m u n ,  B r e n n a n  a n d  
P o w e l l :  “ M a n y  a  p r u d e n t  d e f e n d a n t ,  f a c i n g  
r u i n o u s  e x p o s u r e ,  w i l l  d e c i d e  t o  s e t t l e  e v e n  a

Congressman Boucher (right) conleis on It ICO with Ihcodore C  
vice-president in charge of the Washington, D.C., ol lice of the

c a s e  w i t h  n o  m e r i t .  I t  i s  t h u s  n o t  s u r p r i s i n g  
t h a t  c i v i l  R I C O  h a s  b e e n  u s e d  f o r  c x t o r t i v e  
p u r p o s e s ,  g i v i n g  r i s e  t o  t h e  v e r y  e v i l s  t h a t  it 
w a s  d e s i g n e d  t o  c o m b a t . "

T h e  m a j o r i t y  o f  t h e  S u p r e m e  C o u r t  d i d  n o t  
d i s a g r e e  w i t h  t h e  o b s e r v a t i o n s  o f  t h e s e  f o u r  
j u s t i c e s .  T h e  m a j o r i t y  p a r t e d  c o m p a n y  f r o m  
t h e  d i s s e n t e r s  i ' .  t h e  c i v i l  R I C O  c a s e  o n l y  o n  
t h e  q u e s t i o n  o f  w h e t h e r  t h e  c o u r t s  m a y  p r o p ­
e r l y  g i v e  t h e  s t a t u t e  a  n a r r o w  i n t e r p r e t a t i o n  i n  
o r d e r  t o  e l i m i n a t e  s o m e  o f  t h e s e  d i f f i c u l t i e s .  
T h e  b a r e  m a j o r i t y  h e l d  t h a t  t h e r e  i s  n o t h i n g  
t h a t  t h e  c o u r t s  c a n  d o .  t h a t  t h e  w o r d i n g  o f  t h e  
s t a t u t e  d o c s  n o t  a l l o w  f o r  a  n a r r o w  j u d i c i a l  
c o n s t r u c t i o n ,  a n d  t h a t  a n y  c o r r e c t i o n  i n  t h e  
s t a t u t e ’ s  d e f e c t s  “ m u s t  l i e  w i t h  C o n g r e s s . ”  

T h u s ,  w i t h o u t  c o n g r e s s i o n a l  a c t i o n ,  t h e  u s e  
o f  c i v i l  R I C O  i n  t h i s  u n i n t e n d e d  a n d  d i s r u p ­
t i v e  m a n n e r  i s  l i k e l y  t o  g r o w .  D e s p i t e  t h e  f a c t
t h a t  t h e  s t a t u t e  h a s  b e e n  o n  t h e  b o o k s  s i n c e
1 9 7 0 ,  t h e  p l a i n t i f f ’ s  b a r  h a s  b e g u n  t o  r e c o g ­
n i z e  t h e  p o w e r  o f  c i v i l  R I C O  o n l y  i n  t h e  l a s t  
f e w  y e a r s .  T h e  A B A  R I C O  t a s k  f o r c e  f o u n d  
t h a t  o n l y  3  p e r c e n t  o f  a l l  r e p o r t e d  R I C O  d e c i ­
s i o n s  w e r e  d e c i d e d  b e f o r e  1 9 8 0  a n d  t h a t  t h e  
n u m b e r  o f  s u c h  d e c i s i o n s  h a s  g " > w n  s u b s t a n ­

t i a l l y  e a c h  y e a r  s i n c e  t h e n .  
M o r e o v e r ,  it i s  o n l y  i n  t h e  l a s t
f e w  y e a r s  t h a t  b a r  g r o u p s  a n d
p u b l i c a t i o n s  a i m e d  a t  l a w y e r s  
h a v e  b e g u n  t o  f o c u s  a t t e n t i o n  o n  
c i v i l  R I C O .

I n  a d d i t i o n ,  o n l y  r e c e n t l y  
h a v e  t h e  a p p e l l a t e  c o u r t s  c o n ­
f i r m e d  t h e  s w e e p  o f  c i v i l  R I C O  
b y  t u r n i n g  b a c k  v a r i o u s  a t t e m p t s  
t o  r e a d  t h e  s t a t u t e  n a r r o w l y .  
W i t h  t h e  S u p r e m e  C o u r t  d e c i ­
s i o n  i n  Salima, w h i c h  b o t h  c o n ­
f i r m e d  t h e  b r e a d t h  o f  t h e  s t a t u t e  
a n d  f o c u s e d  e v e n  m o r e  a t t e n t i o n  
o n  i t s  p o t e n t i a l  u s e s ,  t h e  n u m b e r  
a n d  v a r i e t y  o f  d i s p u t e s  t h a t  w i l l  
b e  t u r n e d  i n t o  c i v i l  R I C O  c l a i m s  
c a n  b e  e x p e c t e d  t o  g r o w  a t  a n  
a c c e l e r a t e d  r a t e .  U n l e s s  t h e r e  i s  
a c t i o n  b y  C o n g r e s s ,  t i i e  s h a d o w  
t h a t  c i v i l  R I C O  c a s t s  o v e r  b u s i ­
n e s s  d i s p u t e s  w i l l  g r o w  l a r g e r  
a n d  d a r k e r .

. Iliirrcaux, 
AlCPA.

The B e s t  S o lu t io n
W i t h  m y  i n t r o d u c t i o n  i n  C o n g r e s s  o f  H R  
2 9 4 3 ,  I h a v e  t r i e d  t o  r e s p o n d  t o  t h e  S u p r e m e  
C o u r t ' s  a n d  o t h e r  c o u r t s ’  i n v i t a t i o n s  t o  C o n ­
g r e s s  t o  r e f o r m  c i v i l  R I C O .  M y  b i l l  w o u l d
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l i m i t  t h e  p r i v a t e  c i v i l  t r e b l e - d a m a g e  p r o v i s i o n  
b y  a l l o w i n g  a  p r i v a t e  p l a i n t i f f  t o  b r i n g  s u i t  
o n l y  w h e n  t h e  c l a i m  a r i s e s  f r o m  a n  i n j u r y  
c a u s e d  b y  c o n d u c t  t h a t  h a s  f i r s t  l e d  t o  t h e  
d e f e n d a n t ’ s  c o n v i c t i o n  e i t h e r  o f  o n e  o f  t h e  
c r i m i n a l  o f f e n s e s  l i s t e d  i n  t h e  s t a t u t e  o r  o f  a  
c r i m i n a l  v i o l a t i o n  o f  R I C O  i t s e l f .

T h i s  a m e n d m e n t  w o u l d  m a k e  it c l e a r  t h a t  
t h e  p r i v a t e  c i v i l  p r o v i s i o n s  o f  R I C O  a r c  t o  b e  
u s e d  o n l y  a g a i n s t  p e r s o n s  w h o m  p r o s e c u t o r s  
h a v e  d e c i d e d  t o  c h a r g e  a n d  w h o m  j u r i e s  h a v e  
d e c i d e d  t o  c o n v i c t  o f  c r i m i n a l  v i o l a t i o n s  o f  
R I C O  o r  t h e  u n d e r l y i n g  c r i m i n a l  o f f e n s e s .  
T h e  s t a t u t e  w o u l d  t h u s  r e c o g n i z e  t h e  c r i t i c a l  
r o l e  t h a t  f e d e r a l  a n d  l o c a l  p r o s e c u t o r s  a n d  j u ­
r i e s  s h o u l d  p l a y  i n  d e t e r m i n i n g  w h e t h e r  a  p e r ­
s o n  h a s  a c t u a l l y  e n g a g e d  i n  c r i m i n a l  a c t i v i t y  
a n d .  a s  a  c o n s e q u e n c e ,  w h e t h e r  t h i s  p e r s o n  i s  
p r o p e r l y  s u b j e c t  t o  t h e  s p e c i a l  t r e b l e - d a m a g e  
l i a b i l i t i e s  c r e a t e d  b y  R I C O .

I h o p e  t o  o b t a i n  s t r o n g  s u p p o r t  t o  e n s u r e  t h e  
p a s s a g e  o f  t h i s  i m p o r t a n t  l e g i s l a t i o n .  O n e  
m i g h t  t h i n k  s u c h  l e g i s l a t i o n  w o u l d  s a i l  
t h r o u g h  C o n g r e s s  e a s i l y ,  g i v e n  t h e  w i d e ­
s p r e a d  u n i n t e n d e d  u s e  t o  w h i c h  c i v i l  R I C O  
h a s  b e e n  p u t .  B u t  r e f o r m  w i l l  n o t  c o m e  e a s i l y .

L a w y e r s  w h o  m a k e  a  l i v i n g  b r i n g i n g  d a m ­
a g e  a c t i o n s  h a v e  a  v e s t e d  i n t e r e s t  i n  p r e s e r v ­
i n g  t h i s  u n i n t e n d e d  g i f t  f r o m  C o n g r e s s  w i t h  
w h i c h  t h e y  c a n  e x t o r t  s e t t l e m e n t s .  T h e s e  l a w ­
y e r s  h a v e  a n  e f f e c t i v e  l o b b y  a n d  c o u l d  b e  s u c ­
c e s s f u l  i n  p r o m o t i n g  m e r e l y  c o s m e t i c  r e f o r m s

t h a t  w o u l d  p r e s e r v e  t h e  a b i l i t y  t o  m i s u s e  c i v i l  
R I C O .

T h e  e f f o r t  t o  r e f o r m  c i v i l  R I C O  a l s o  s u f f e r s  
f r o m  a  c a c o p h o n y  o f  p r o p o s a l s .  S p a c e  d o e s  
n o t  p e r m i t  a n  a t t e m p t  t o  d e t a i l  a l l  t h e s e  p r o ­
p o s a l s  a n d  e x p l a i n  w h y  t h e y  r e a c h  i n a p p r o p r i ­
a t e ,  i n a d e q u a t e  o r  u n m a n a g e a b l e  r e s u l t s .  
A f t e r  s t u d y i n g  t h e  v a r i o u s  a l t e r n a t i v e s ,  h o w ­
e v e r .  I a m  s a t i s f i e d  t h a t  a m e n d i n g  c i v i l  R I C O  
t o  r e q u i r e  a  p r i o r  c r i m i n a l  c o n v i c t i o n  i s  t h e  
s i m p l e s t ,  m o s t  d i r e c t  w a y  t o  r e f o c u s  R I C O  o n  
i t s  i n t e n d e d  t a r g e t — o r g a n i z e d  c r i m e — w i t h ­
o u t  a d v e r s e l y  a f f e c t i n g  t h e  u s e  o f  c r i m i n a l  a n d  
c i v i l  R I C O  b y  t h e  f e d e r a l  g o v e r n m e n t ,  w h o s e  
w a r  o n  o r g a n i z e d  c r i m e  w a s  a l w a y s  i n t e n d e d  
t o  b e  t h e  a c t ’ s  p r i m a r y  b e n e f i c i a r y .

U n d e r  t h i s  a p p r o a c h ,  p r i v a t e  p a r t i e s  w h o  
h a v e  t r u l y  b e e n  v i c t i m s  o f  o r g a n i z e d  c r i m e  
w i l l  s t i l l  h a v e  a  c i v i l  a c t i o n :  t h e i r  u s e  o f  t h e  
s t a t u t e  w i l l  b e  u n a f f e c t e d ,  s i n c e ,  a s  n o t e d  e a r ­
l i e r ,  h i s t o r y  h a s  s h o w n  t h a t  t h e y  u s e  t h e  s t a t u t e  
n o w  o n l y  a f t e r  t h e  g o v e r n m e n t  h a s  s u c c e s s f u l ­
l y  p r e s s e d  c r i m i n a l  c h a r g e s .

C o n g r e s s  m u s t  a d d r e s s  t h i s  s i g n i f i c a n t  
p i e c e  o f  a n t i c r i m e  l e g i s l a t i o n  a n d  s e t  it b a c k  
o n  t h e  c o r r e c t  c o u r s e .  C r i m i n a l  R I C O  h a s  
b e e n  a n  e f f e c t i v e  w e a p o n  i n  t h e  h a n d s  o f  t h e  
f e d e r a l  g o v e r n m e n t  i n  a t t a c k i n g  o r g a n i z e d  
c r i m e .  U n f o r t u n . t e l y ,  c i v i l  R I C O  h a s  i n a d ­
v e r t e n t l y  b c c o m o  a  p o t e n t  a n d  a n  i n a p p r o p r i ­
a t e  w e a p o n  i n  t h e  b a n d s  o f  p r i v a t e  p l a i n t i f f s  
a n d  t h e i r  a t t o r n e y s  i n  a t t a c k i n g  o r d i n a r y  a n d  
r e s p e c t e d  b u s i n e s s  p e o p l e .

C o n g r e s s  m u s t  r i d  o u r  c o u r t s  o f  t h i s  n e w  
f o r m  o f  g o v e r n m e n ’ - s p o n s o r e d  e x t o r t i o n  a n d  
m u s t  r e t u r n  t h i s  s t a t u t e  t o  i t s  i n t e n d e d  u s e — a s  
a  r e m e d y  f o r  l e g i t i m a t e  b u s i n e s s e s  > ' i s i c g e d  
b y  t h e  s c o u r g e  o f  o r g a n i z e d  c r i m e .  ■
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Washington 
3S a time when on ly mob- 
mything to fear from the 
merriment’s anti-racketeer- 
tiose days are gone, 
reputable corporations 

sses — companies such as 
Lmerican Express,
f London, and Price 
* — are just as likely as 
I mobsters to face racke- 
rges.
>rit in this development is 
ingly popular civil section 
Racketeer Influenced and 
rganizations (RICO ) Act. 
s being used by creative 
tor lawyers against the 
anies it was designed 15 
3 protect.
is redundant to say that 
ee r Influenced and Cor- 
izations A c t . . .  o f the Or- 
■ime Control Act o f 1970 
ed to deal with organized 
ys John M. Finch of the 
ssociation o f Manufactur- 
ndant. perhaps, but neces- 
ids.
not what Congress had in 
i it passed R IC O ," says

Irv in  B . Nathan, a Washington lob­
byist fo r the insurance industry.

R IC O  has proved to be one of the 
government's most powerful weap­
ons in striking back at organized 
crime nationwide. In  recent years 
mafia bosses have been convicted or 
indicted on broad crim inal R ICO  
charges in New York, Cleveland, Los

‘ R IC O  i s  l ike ly to b e  a 
p rom inen t  f e a t u r e  o f  t h e  
c om m er c i a l  di spu te  l a nd ­
s c a p e  in a  w i d e  r a n g e  o f  
c a s e s , ’ s a y s  S t ep !
G l a s s e r .

r ikes

Angeles, and many others cities. But 
now, private'sector lawyers are dis­
covering that the same broad inter­
pretation o f R ICO , so essential to 
gaining convictions against mob­
sters, can also be useful in boosting 
the stakes in favor o f their clients in 
common commercial Legal disputes.

On Ju ly 1, the Supreme Court 
upheld this broad reading of R ICO ,

in effect giving lawyers nationwide a 
go-ahead to tack civil R IC O  counts 
on lawsuits ranging from routine con- 
tvmjt disputes, to landlord-tenant and 
possibly even divorce suits. Not only 
are R IC O  suits re latively easy to file, 
but they offer a reward o f trip le dam­
ages plus legal fees for anyone who 
can prove he or she was a victim of a 
‘ ‘pattern of racketeering."

Under R ICO , racketeering exists 
when an individual or an enterprise 
commits at least two offenses within 
a 10-year period. The long list of 
offenses includes murder, extortion, 
and kidnapping, as well as mail, 
wire, and securities fraud.

Because of extensive use o f tele­
phone and mail services by most 
businesses, mail and wire fraud 
charges are particularly easy to bring 
in the context of most business 
disputes.

Defending against such charges is 
another matter entirely.

For some firms just the threat of 
substantial legal fees while being 
tarred with federal racketeering 
charges — no matter how groundless 
the allegations — are enough to per­
suade them to settle out of court.

For others, enduring such charges 
Please see RICO next page
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is becoming a regular part o f doing business.

In  1983, L loyds o f London and the Lincoln Insurance 
Company were sued in Michigan because they refused to 
pay a fire claim to the person they believed set the fire.

One o f the charges was a racketeering charge, based 
allegations that the insurance companies collected premi­
ums with no intention o f ever paying claims should they 
arise. Because policy documents and payments were sent 
by mail on more than two occasions, the actions consti­
tuted a “ p ittem  o f racketeering”  under R ICO .

The federal judge in the case refused to dismiss the 
R ICO  charge before the tria l, but the charge was ulti­
mately dropped by the filing attorneys because they did 
not think it would hold up under judicial scrutiny during 
the trial.

The attorney fo r the insurance company. Charles 
Tuffley, says including a R ICO  count in a business dis­
pute case generally "makes the case more expensive to 
litigate. [And] “ most of those claims are brought to give 
the insured additional leverage to obtain a settlement." 
As a result o f such cases, P IC O  has token on a life of its 
own. Some legal experts suggest that it has already 
eclipsed state fraud laws.

" I t  really is revolutionizing commercial litigation," 
says Susan O'Connor o f the American Law Institute in 
Philadelphia.

"R IC O  is likely to be a prominent feature o f the 
commerical dispute landscape in a wide range o f cases 
from corporate takeovers to loan defaults," says Stephen 
Glasser, president o f Legal Times, a weekly law review.

In the meantime, sevpral members o f Congress are ex­
amining how to amend R ICO  to prevent what some con­
sider abuses by private lawyers. The problem is that no 
one can agree on what constitutes "racketeering."

Business groups would like to see the racketeering 
statute apply only to illicit criminal enterprises, such as 
Mafia syndicates.

Others maintain that the R ICO  statute should stay as 
is, applying to both legal and illegal organizations. Some 
lawyers contend that the current R ICO  statute, if left 

'alone, will help restore true ethics to the US busine s 
community and help reduce fraud in America.

S till others contend that the ultimate costs o f main­
taining civil R ICO  in its current form will be a growing 
case load in federal court and increasingly expensive 
commercial lawsuits.

participation in the fight against organized crime. A civil 
section was included in the anti-racketeering law. It  was 
aimed at encouraging businessmen and their lawyers to, 
in effect, become private-sector prosecutors.

Fifteen years ago. the congressional spotlight was on 
the archetypal godfather version of racketeering. Mem­
bers o f Congress were concerned that Mafia bosses using 
strong-arm tactics and stolen riches could make offers 
that honest but frightened businessmen couldn’t refuse.

Today, on ly 9 percent o f R ICO  civil suits relate to 
typical mobster activity such as embezzlement, extor­
tion. political corruption, and bribery. And 81 percent of 
ail R ICO  suits filed involve either alleged securities 
fraud, business disputes, o r antitrust allegations, accord­
ing to an American B a r Association study.

— W.R.

How RICO emphasis has changed
WMrtnglcn

C o c jo tu  passed RICO as part of the Organized 
Crime Control Act o( 1 9 7 0 . In it, federal prosecutors are 
jtrantrd broad (nn-pn to charge ailecod organized crim i­
nals with committing a sent** of crime* or what amounts 
to a "pattern of racketeering.”  Rather than stop there. 
Coocrr** aiso minLrd to encourage the private sectors
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April 26, 1985

Representative Mike M. Miller 
Pouch V
Mail Stop 3100 
Juneau, Alaska 99811

Dear Representative Miller:

We w ould like to comment on H.D. 184, the proposed state 
RICO act. This firm represents A l aska Native corporations, other 
corporations and partnerships and does a considerable  amount of 
security law work. W e  are concerned that H.B. 184, as proposed, 
will adv ersely impact the A laska business community. Our 
comments are not directed to the necessity of pro viding Al aska 
prosecutors additional tools to combat organized crime. Rather, 
we here w i s h  to express our concern that the p roposed tool, 
H.B. 184, is overbroad because it does not d i st inguish between 
the activities of o rganized crime or big-time crime organizations 
in the state and what  a number of federal courts have described 
as "garden-variety fraud" already adequately policed by a wide 
array of federal and state criminal and civil penalties.

Proposed H.B. 184 w ould provide civil business fraud 
plaintiffs a new and potentially powerful weapon. Yet it is our 
underst anding that the Committee does not intend to add to the 
existing and adequate array of plaintiffs causes of action in the 
every day business fraud context. It is our un derstanding that 
the Com mittee instead intends a statute that will focus on the 
infiltration of legitimate business es by criminal elements. As 
drafted H.B. 184 applies to far more than criminal infiltration. 
H.B. 184 significantly increases the exposure of entrepreneurs, 
officers and directors, and p otential ly may affect the risks 
legitimate business people are w i lling to assume.

The civil RICO provisions of H.B. 184 are essentially 
duplicative of other already extant anti-fraud statutes. As an 
example, in the securities law area, satisfactory federal and 
state causes of action already exist for plaintiffs damage d under
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the anti-fraud p rovisions of the securities acts. It is not at 
all clear why those causes of action need to be supplemented or 
supplanted by a RICO treble damage cause of action.

The intent of the drafters of both federal and state
securities acts, who we may assume specifically focused upon 
problems in the securities law field, was to make whole a
defrauded investor by pro viding for the return of his investment
if he successfully litigated his claim. The drafters of those 
acts chose not to give defrauded investors what one court has 
called "a treble damage bonanza."

We have heard no argument '-hat such additional penalties are 
n ecessary and until a persuasive argument can be made for treble 
damage penalties in the securities law area such penalties should 
not be adopted. A d e q u a t e  remedies already exist, carefully 
tailored by the legislature when it specifically focused on
securities law problems. It has not been suggested that current 
remedies are deficient. Further, a treble damage provision in 
the securities fraud area significantly increases the likelihood 
of increased litigation of m arginal claims based upon plaintiffs' 
expectations that the specter of a treble damage recovery may 
coerce a mo netary settlement out of a defendant who believes his 
actions did not constitute fraud and w h o  believes he ias solid 
d e f e n s e s .

H.B. 184 was patterned after the Federal RICO statute, 18 
USC § 1961 et. seq. The p o t e nt ial b r eadt h of H.B. 184 is
illuminated by a review of the types of civil cases filed under 
the federal act. The federal act has been applied by banks 
against their borrowers and borrowers against their banks; by 
investors against their brokers; by clients against their 
accountants and accountants against their clients; by minority 
shareholders against management; by shareholders against 
corporate insiders; in corporate proxy fights; by contractees 
against government entities; by partner s against partners; by 
limited partners against general partners; between joint 
venturers; by real estate investors; between competitors. RICO 
d efen dants have included S h ears on/American  Express, Inc., Morgan 
Stanley, Inc., Merrill, Lynch, Pierce, Fenner & Smith, Inc. and
E. F. H u tton and Co. These are not the kinds of entities most  
people expect to discover as defendants  in racketeering actions. 
A l l e g e d  RICO enterprises have included the offices of a governor, 
a state legislator, a court, and a prosecuto r's office. It is 
our understandi ng that the C ommittee does not intend a statute of 
this breadth.
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It is our belief that a state RICO act can be artfully 
drafted to avoid the o v erbread th illustrated by the above cited 
examples. First, the civil cause of action might be eliminated. 
Second, treble damages might be eliminated. Third, as an element 
of a RICO claim a criminal conviction might be required. Fourth, 
proof of racketeering injury or infiltration of business might be 
r e q u i r e d .

We also w i s h  to apprise the Commit tee that because H.B. 184 
is an extremely vague and ambiguous statute, considerable
litigation over the meaning of its fundamental terms may be 
expected. This is not a desirable result wh en Alas ka's courts 
are already overburdened.

Under H.B, 1U4, to plead FUT cessfully for treble damages a 
civil p laintiff must first allege a v i o l ation of the criminal 
provisio ns of the bill. This requirement is satisfied if the 
plaint iff alleges (1) that a person (the d e f e n d a n t ) , (2) through
the commission of two or m ore p redicate acts, (3) const ituting a 
pattern, (4) of illegal activity or "racketeering", (5) directly 
or indirectly acqui ^s or maintains an interest in, or
p a rti cipates in or conducts the affairs of, or invests p roceeds 
derived from commission of the pr edicate offenses in, (6) an 
enterprise. A plaintiff must also allege that defendant's 
v iolation of AS 11.59.010 harms him in his business or property.

These elements are essent i a l l y  identical to those w h i c h  a 
federal plaintiff must prove und er the federal RICO Act. In the 
federal case law each one of these elements has e ngendered  
disparate judicial interpretations. The federal RICO case law is 
charact erized by deep divisions b e tween the courts on the meaning 
of each of the elements a civil plaintiff m u s t  prove. It seems 
to us ill-advised for A las ka to adopt federal RICO language when 
the federal courts cannot agree upon the m e aning of that 
l a n g u a g e .

The following is a par tial list of the issues surrounding 
the Federal RICO Act that have occupied and divided the federal 
judiciary. The Committee may  expect similar interpretive demands 
to be p laced upon the A l aska judiciary if H.B. 184 is passed.

1. W h a t  is the "person" and is it distinct from the
enterprise? Compare Lopez v. Dean W i t t e r , 1984 Fed. Sec. L. Rep.
(CCH) ^91,634 (N.D.CA. 1984) holding that a plaintiff must allege 
the existence of separate e nterp rise distinct from the person, 
with Mauriber v. S h e a r s o n , 1983-1984 Fed. Sec. L. Rep. (CCH)
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599,444 (S.D. N.Y. 1983) holding that RICO applies to
intracorporation conspiracies in w hich corporations conspire with 
their agents.

2. What is the meani ng of fraud in the sale of securities? 
See Spencer Cos, v. A g e n c y  Rent-A-Car. I n c . , 1981-82 Fed. Sec. L. 
Rep. (CCH) 598,361 (D. Mass. 1981) holding that false schedule 
13D filings constitute fraud for p u r p o s e s  of RICO even though 
they w o u l d  not for p urposes of a 10b-5 cause of action. Compare 
S p e n c e r , s u p r a , holding that purcha s e r s  as well as sellers have 
standing under RICO with, Blue Chip Stamps v. Manor Drug S t o r e s , 
421 U.S. 723 (1975) holding that only sellers have standing under 
the 1934 Act, worded similarly to the RICO Act.

3. W h a t  constit utes a "pattern"? Compare  Deavis 
Materials, Inc. v. B o r n e m a n , 1982 Trade Cases (CCH) 564,690 
(N.D.Cal. 1981) holding that only two predicates act are 
necessary to establish a patte rn with, T e leprompt er of Erie, Inc. 
v. City of E r i e , 437 F.Supp.6 (W.D. PA 1981) holdi ng an 
additional showing of a continui ng scheme necessary.

4. W h a t  is meant by "enterprise"? Enterprise is defined 
as including associations in fact. Courts have d e t e r m i n e d  that 
this definitio n is unambiguously broad. But see F r ie dlander v. 
N i m s , 1983 Fed. Sec. L. Rep. (CCH) 599,512 (N.D. Ga. 1983)
holding that a camera s ystem was not an enterprise.

5. Can the enterprise be coexten sive with the culpable 
person? Compare Dakis v. C h a p m a n , 1983-1984 Fed. Sec. L. Rep. 
(CCH) 599,498 (N.D.Cal. 19ts3) concluding  that they can be with, 
Haroco v. Americ an N a t i onal B a n k , 747 F.2d 384 (7th Cir. 1984) 
holding  that they cannot be.

6. Must the enterprise have an independent ex istence from 
the patter n of racketeering activity? Compare Moss v. Morgan 
S t a n l e y , 1983-1984 Fed. Sec. L. Rep. (CCH) 599,478 (2nd Cir. 
1983) holding that such independent is not necessary w i t h  Kimmel 
v. P e t e r s o n , 1983-1984 Fed. Sec. L. Rep. (CCH) (D.C. Pa. 1983), 
finding an independent enterprise.

7. M u s t  the enterprise bene fit fr om the p a t t e r n  of 
rackete ering activity? Compare J.S. v. N e r o n e , 563 F.2d 836 (7th 
L'r. 1977), holding a benefit n e c e ssary w i t h  Spencer Cos, v. 
A g e n c y  Rent-A-Car, I n c . , s u p r a , holding on ly that che predicate 
acts must relate to the enterprise.
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8. Is there a r e quirement s thu^ the RICO p l a i n t i f f  suffer 
injury "by reason of" a pattern of racketeering a c t i v i t y  or, in 
other words, does a p l a i ntiff have to suffer a special 
racketeering injury? Compare Dakis v. C h a p m a n , s u p r a , h o lding a 
r a cke teering injury n e c e s s a r y  with, Haroco v. A m e r i c a n  Na tio n a l  
B a n k , supra holding such an injury not necessai*.

The federal RICO act is ambiguous in a number of other ways, 
however, we feel this list is sufficient to indicate the kinds of 
issues the Committee m i g h t  expect to be litigated in the state 
courts if H.B. 184 passed.

Wh i l e  H.B. 184 suffers m a n y  of the deficie ncies of the 
federal act discussed above, it in addition contains several 
p r o v i s i o n s  the federal act does not have which c o n cern  us. 
First, the predicate offense covered by A.S. 11.59.020(b)(3) 
involves a felony involvi ng take over bids under A.S. 45.57. 
AS 45.57 is patterned after the Illinois takeover bid disclos ure 
law w h i c h  was found u n c o n s t i t u t i o n a l  by the U.S. S u preme  Co urt in 
Edgar v. MITE C o r p . , 457 U.S. 624 (1982). Thus a v i o l a t i o n  of
this presumptively u n c o n s t i t u t i o n a l  act constitutes a predicate  
RICO act violation. If the mails were used in c o n n e c t i o n  w i t h  
the takeover bid a RICO crime m ight be p r o v a b l e — b a s e d  on an 
u n con stitutional  act.

Second, H.B. 184 defines rac keteering as a "pattern of 
illegal activity that involves two or m o r e  instances of illegal 
activity" AS 11.59.020(a). One illegal activity is a state 
felony involving securities or takeover bids, AS 11.59.020(b)(3). 
The use of the term felony suggests a conviction, however, 
AS 11.59.010(b)(6) e n c o m p a s s e d  the federal predicate acts w hich 
include "any offense involving fraud in the sales of securities". 
Is a conviction required? W h e n  incorporating the federal 
p r e d icate offenses under A.S. 10.59.020(b)(6) is it the 
Commit tee's intent to incorporate as well the legislative history 
of the federal act? The issue of w h e t h e r  a c o n v i c t i o n  is 
require d under the federal act is currently b e f o r e  the 
U.S. Supreme Court. Sedima, S.P.R.L. v. Imrex Co., I n c . , 741
F.2d 482, 2d Cir., 1984 cert, granted. If the Supreme Court 
concludes that a convic tion is req uired under the federal act and 
H.B. 184 is passed w i t h  the legislat ure not inte nding the 
standing requirement of a conviction, then a pla intiff may have 
to allege a conviction in a securities fraud case under A.S.
11.59.020(b)(6) (the federal law incorpor ation section) b u t  may 
not have to allege a criminal convic t i o n  in the same securities 
fraud case under A.S. 11.59.020(b)(3).
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Third, "enterprise" is not d e fineu in the bill. Identifying 
the ent erprise and d i s t i ngui shing the enterprise from the 
culpable person are the two most diff icult pleading tasks for the 
plaintiff's attorney under the federal act. Yet H.B. 184 gives 
counsel no interpretive assistance. W e  have additional concerns 
about H.B. 184, however, our comments here should indicate to you 
our diffi c u l t y  with the bill.

In summary, H.B. 184 is unacce p t a b l y  overbroad and will have 
a d eleterious impact upon the Alaska business community. 
H.B. 184 should be d r afted to suppress the precise p r o b l e m  the 
C o m m ittee w ishes to address. The operative terms of the bill 
should be defined with precision. In addition, we have suggested 
that the civil cause of action be eliminated from the bill, 
treble damages be el iminated from the bill or a standing 
requirement of a criminal conviction be added to the bill.

S i n c e r e l y ,

COPELAND, LANDYE, BENNETT and WOLF

Erix uei<oy

Mark G. C opel a n d

E L : d b 3 :1
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S t a t e  o f  A l a s k a

G F F l C E  C F  T H E  G C v e f l N O S  
J  L* K  E  A  U

The Honorable Ben Grussendorf 
Speaker of the House 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. Ill, sec. 13, of the Alaska 
Constitution, I am transmitting a bill relating to illegally 
controlled enterprises and the forfeiture of property used 
in violation of state law.

Section 1 of the bill is a declaration of legislative p u r­
pose. The heart of the bill is contained in sec. 2, which 
creates a new chapter in AS 11, the Criminal Code. Section 
3 of the bill adds a new article to AS 09. SO, setting out 
general forfeiture provision;;. Sections 4 —  11 of the bill 
make various complementary amendments in AS 11, AS 12, and

This bill authorizes a unified and comprehensive public and 
private response to one of the most invidious forms of 
criminal conduct: the acquisition and operation of b u s i­
nesses through a pattern of illegal activity. As Alaska's 
economy continues to grow, our state unfortunately has 
become in increasingly more tempting target for a more 
sophisticated, and therefore more dangerous, type of crim­
inal. This bill will allow us to address that problem by 
authorizing civil and criminal penalties for three forms of 
conduct: (1) the use of a pattern of criminal activity to
acquire an interest in a business; (2) the use of a pattern 
of criminal activity to conduct some or all of the affairs 
of a legitimate or completely illegitimate business; and (3) 
the use of the ill-gotten gains from a pattern of criminal 
activity to acquire an interest in a business or to conduct 
the affairs of a business.

Many provisions in this bill have been based on the federal 
Racketeer Influenced and Corrupt Organizations title of the 
Organized Crime Control Act of 1970 (18. U.S.C. secs. 1961
—  1968) . That legislation has served as a model for 19 
states that have enacted legislation authorizing a state

AS 17



response to some of the same concerns addressed by Congress 
in 1970. Although in most circumstances the coverage of the 
federal and state laws will be the same, the federal law is 
restricted to enterprises that affect interstate commerce, 
whereas this bill contains no such limitation and is t h e r e­
fore also applicable to solely in-state enterprises. This 
bill does, however, require that at least one o f  the acts 
forming the patter n of illegal activity be in violation  of 
Alaska law.

In addition to its criminal provisions, this bill e s tab­
lishes significant civil remedies for the v i c t i m  of illegal 
activity. It creates a private right of action for treble 
damages tnat is available to a person who is injured as a 
result of the prohibite d acts described in the legislation. 
This section serves two purposes. First, it provides 
another powerful deterrent against those who desire to 
victimize Alaskans. Secondly, it authorizes compensation to 
the v ictim  of the criminal activity and provides an incen­
tive for that person to seek recovery by a u tho rizing the 
award of treble damages. Finally, the forfeiture procedures 
included in tuc bill insure that a defendant will not be 
able to profit from illegal activity. The forfeiture 
provisions are made applicable to all instances where 
forfeiture is authorized by state law. This will insure 
consistency in coverage and reduce the volu me of statutes 
that the legislature is required to pass each time it 
authorizes forfe:cure.

The bill also provides for preliminary measures, such as 
injunctions and other court orders, to stop illegal activity 
before it actually succeeds in taking over a legitimate 
business. Additionally, the attorney general is authorized 
to conduct investigations into racketeering ac tivity and is 
given the authority to obtain evidence necessary to success­
fully complete that investigation.

As previously mentioned, this bill is based on existing 
federal law. Many federal cases have inter;, reted the scope 
of that law, and it is expected that those ccses will be of 
invaluable assistance to Alaska' s courts in in-.erpreting the 
scope of this legislation. An extensive commentary has been 
prepare d to accompany the bill, which analyzes each section 
and cites those federal cases that reflect the intent behind 
a particular provision. This commentary will be of a ssis­
tance to the legislature in reviewing the bill, and, after 
passage, to the courts in interpreting the intent behind 
individual provisions. I would urge that during committee 
consideration of the bill, the commentary also be carefully 
reviewed and revised in accordance with any revisions made
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to the bill. The Department of Law will be available to 
assist in this effort as individual committees find a p p r o­
priate. Ultimate adoption of the commentary as an expres­
sion of legislative intent and publication in the Journal 
will be extremely helpful in the implementation and inter­
pretation of the bill.

Because of its length and complexity, I have not attached 
the commentary at this time. However, a condensed version 
of it in the form of a much briefer sectional analysis which 
summarizes the bill is attached. This sectional analysis 
will be of assistance in understanding both the purposes of 
the bill and how individual provisions achieve those p u r­
poses. Please publish it in the Journal Supplement so that 
it will be easily accessible to everyone interested.

In summary, this bill creates a comprehensive and unified 
public and private response to some of the most serious 
forms of criminal activity occurring in Alaska today. I 
therefore urge your prompt and favorable action on this 
m e a s u r e .

Sincerely

Bill Sheffield 
Governor
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SECTIONAL ANALYSIS TO THE 1985 ACT 
RELATING TO ILLEGALLY CONTROLLED ENTERPRISES

I n t r o d u c t i o n . In 1970, Congress passed the Racketeer 
Influenced and Corrupt Organizations (RICO) title of the
Organized Crime Control Act of 1970. The federal law, and
this bill after which it is modelled, is based on the
premise that a pattern of sophisticated and at times cons­
piratorial crime engaged in by a single person, or an 
organized group of persons, poses a much greater danger to 
society than individual unrelated criminal acts. Concerned 
that repeated and sometimes highly sophisticated crime was 
being used to finance the infiltration and takeover of
legitimate businesses, and that crime itself had effectively 
become a business, Congress enacted new statutes to help 
respond to these serious problems. The federal legislation, 
however, only applies to conduct which affects interstate 
commerce. This proposed legislation covers situations where 
at least one crime is committed in Alaska and is also 
applicable to solely in-scate enterprises.

Section 1. Declaration of Purpose

This section makes it clear that the overall purpose of the 
bill is to provide specific statutory provisions to combat 
the acquisition, establishment or operation of businesses 
through a pattern of criminal activity.

Section 2. Illegally Controlled Enterprises

Sec. 11.59.010. UNLAWFUL A C T S . Three types of prohibited 
conduct form the basis for both the criminal penalties and 
civil remedies that are authorized in this legislation. 
They axe:

'1) taking over an enterprise through racketeering;

(2) running an enterprise through racketeering; and

(3) using income from racketeering to take over or run 
an enterprise.

Each of these three types of prohibited conduct require that 
"racketeering" be involved. This means that at least two 
crimes be committed as a part of a pattern of illegal 
activity, and not simply two isolated unrelated acts. Each 
also requires that an "enterprise" be involved. The term 
enterprise is defined in the bill to include any 
"individual, partnership, corporation, association, or other 
legal entity, and any union or group of [ ,-rsons associated 
in fact although not a legal entity."

Paragraph (1) is aimed primarily at the use of crime to take 
over a legitimate business, although it is broad enough to



2

cover an attempt by one crime organization to take over 
another crime organization. Paragraph (1) would cover, for 
example, a person who assaults the owner of a business and 
sets fire to the owner's property with the intent of 
"persuading" the owner to sell the business or to give up 
some share in it. Alternatively, this paragraph will also 
apply where several persons join in an effort to acquire an 
interest in a legitimate business through racketeering. One 
defendant may bribe a municipal inspector to deny a needed 
permit to the business while the other commits a felony 
assault on the owner with the intent of persuading the owner 
to sell an interest in the business. Together, both 
defendants can be convicted since each defendant can be 
charged with the acts of the other under the general
principals of criminal liability specified in AS 11.16, and 
both have therefore engaged in conduct prohibited by 
paragraph (1).

Paragraph (2) is aimed at the person who participates in or 
conducts the affairs of an enterprise through racketeering. 
There is no requirement in the definition of enterprise that 
the enterprise constitute a legal entity. Consequently, 
this paragraph would apply to an enterprise that has been 
established solely to further illegal purposes. One example 
of the type of conduct covered by paragraph (2) is
summarized in a recent opinion by the United States Supreme 
C o u r t :

Briefly, the evidence showed that a group of
individuals associated for the purposes of committing 
arson with the intent to defraud insurance companies. 
This association in fact enterprise, composed of an 
insurance adjuster, homeowner, promoters, investors,
and arsonists, operated to destroy properties in Tampa 
and Miami, Florida between July 1973 and April 1976. 
The panel summarized the ring's operations as follows: 
'At first the arsonists only burned buildings already 
owned by those associated with the ring. Following a 
burning, the building owner filed an inflated proof of 
loss statement and collected the insurance proceeds 
from which his co-conspirators were paid. Later, ring 
members bought buildings suitable for burning, secured 
insurance in excess of value and, after a burning, made 
claims for the loss and divided the proceeds' (footnote 
o m i t t e d ) .

Russello v. United S t a t e s , 104 S.Ct. 296, 298 (1983)
(quoting United States v. M a r t i n o , 681 F.2d 952, 953 (5th
Cir. 1982) (en banc)).

Paragraph (3) prohibits using money that has been derived 
from racketeering to finance an enterprise. This prohibi­
tion is designed to prevent a racketeer from "sheltering" 
illegal gains by investing in a legal enterprise. There i.s
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no requirement that the investment in the enterprise be per 
se illegal; rather, the investment becomes illegal since it 
was made possible by using the fruits of racketeering. 
Paragraph (3) also prohibits using the "proceeds" of 
property derived from racketeering. This language is 
intended to permit tracing of assets derived from 
racketeering in order to prove that such assets were, in 
effect, used to take over a legitimate business. Thus 
illegal profits do not later become legal merely because 
they have been laundered, or augmented, by an intervening 
legal investment.

Sec. 11.59.020. DEFINITION OF "R A C K E T E E R I N G " . In order to 
establish racketeering, it must be shown that the defendant 
engaged in "a pattern of illegal activity that involves two 
or more instances of illegal activity." Unlike federal law, 
this legislation specifically defines the term "pattern" in 
subsection (c). The definition is based on a definition of 
"pattern" appearing in several state statutes and court 
c a s e s .

The crimes that are sufficient to constitute illegal 
activity for purposes of the definition are described in 
subsection (b) . They are all classified as felonies. In 
this regard this legislation differs from federal law which 
allows prosecution based on underlying crimes that are 
misdemeanors. In view of the substantial penalties that 
will arise from a violation of this legislation, it seems 
appropriate to require that the underlying illegal activity 
be serious enough to be classified by the legislature as 
felonies. The felonies that are listed have been chosen 
either on the basis that they pose a danger to personal 
physical security, are crimes that may be used in an effort 
to obtain control over an enterprise, or are crimes that are 
typically committed by an enterprise that is in che business 
of crime.

Sec. 11.59.030. PROOF OF R A C K E T E E R I N G . This section 
addresses several issues pertaining to the type of evidence 
that can be used to establish the element of racketeering.

Secs. 11.59.040 and 11.59.050. ILLEGAL CONTROL OF AN 
ENTERPRISE IN THE FIRST AND SECOND D E G R E E . Sections
11.59.040 and 11.59.050 define the only two crimes created 
by this legislation. The first degree crime is an u n c l a s­
sified felony punishable by presumptive sentencing and a 
maximum  sentence of 30 years. Additionally, the defendant 
will be subject to a m a ximum $75,000 fine if the defendant 
is a natural person, or a higher fine if an organization is 
charged. The second degree crime is a class A  felony 
punishable by up to 20 years i m p r i s o n m e n t , as well as 
substantial fines.
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In order to convict a person of the first degree crime, it 
is necessary to establish that one of the crimes used to 
prove racketeering is identical or substantially similar to 
an unclassified or class A felony under Alaska law.

Sec. 11.59.060. CHARGING UNDERLYING C R I M E . This section 
c'eals with technical issues that may arise in charging a 
f'iefendant under this legislation.

Sec. 11.59.070. EFFECT OF CONVICTION ON OTHER P R O C E E D I N G S . 
This section, which is based on federal law, precludes a 
defendant who has been convicted of illegal control of an 
enterprise from denying the essential elements of the crime 
in subsequent litigation. Since the defendant's violation 
has already been established beyond a reasonable doubt i.' 
the earlier criminal prosecution, there is no reason to 
require a private plaintiff in a civil proceeding brought 
against the same defendant to relitigate the bas„s of the 
criminal conviction.

Sec. 11.59.080. CIVIL ACTION FOR TREBLE D A M A G E S . This • 
section creates a civil action for triple damages available 
to any person, including the state, who is injured as a 
result of a violation of proposed AS 11.59.010.

This section serves two purposes. First, it compensates 
those wno have been injured as a result of racketeering. 
Second, it imposes severe financial disincentives over and 
above any criminal penalty that may be imposed and any 
forfeiture that is ordered.

In addition to providing for a civil cause of action :or 
treble damages, this legislation authorizes a wide variety 
of injunctive and similar relief in connection with an 
action brought under this section. An injured person may 
obtain a restraining order to prevent future violations, as 
well as restrictions on the future conduct of the 
enterprise, including its dissolution or reorganization.
See proposed AS 11.59.100.

Sec. 11.59.090. PROPERTY SUBJECT TO F O R F E I T U R E . One of the 
principle goals of the federal law upon which this 
legislation is based was to remove the profit from criminal 
activity "by separating the racketeer from the dishonest gain." 
Russello v. United S t a t e s , 104 S.Ct. 296, 303 (1983). The 
m e c h anism  used to accomplish that goal was the adoption of 
an effective forfeiture law. A similar approach is taken in 
this legislation, with uhis section providing that property 
used and assets acquired in violation of proposed 
AS 11.59.010 is subject to forfeiture. The procedures 
specifying how the property is forfeited appears in section 
3 of the bill.
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Sec. 11.59.100. INJUNCTIVE R E L I E F . This section provides a 
mechanism to insure that equitable relief can be obtained to 
minimize the harm caused by racketeering as well as to 
preserve the assets of the defendant for future recovery in 
bovh civil and criminal proceedings.

Sec. 11.59.110. CIVIL INVESTIGATIVE D E M A N D . This section, 
which is based on federal law, provides the state with the 
necessary mechanism to insure that investigations can be 
completed succes s f u l l y . The provisions are largely self 
explanatory, and considering that no appellate cases have 
arisen under the similar federal statute in the fourteen 
years since enactment, the provisions of this section will 
apparently present no problems in administration.

Section 3. Forfeitures

This section of the bill has two related purposes. First, 
it specifies the procedures applicable to the forfeiture of 
property authorized in proposed AS 11.59.090. Secon. *y, it 
effectively consolidates many state forfeiture procedures in 
a single new article added to Title 9 (Civil P r o c e d u r e ) . 
The consolidation of state forfeiture procedures 
accomplished by this legislation will minimize the 
possibility of unintended inconsistencies in coverage.

Sections 4-7

These sections make several conforming amendments to insure 
that gambling paraphernalia and records, controlled 
substances, and imitation controlled substances are subject 
to the forfeiture procedures specified in section 3 of the 
bill.

Section 8

This section amends the existing extortion statute to 
specifically provide that extorvion is committed when the 
defendant makes threats to assist in the collection of a 
deot. This provision will insure coverage under this 
legislation of conduct commonly associated with loan 
sharking.

Sect .on 9

This technical amendment insures that all unclassified 
felonies, including Illegal Control of an Enterprise in the 
First Degree, are subject to the fine authorized by this 
s e c t i o n .

Section 10

This technical amendment is necessary to authorize a term of 
imprisonment for a violation of proposed AS 11.59,040.
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Section 11. Repeals

This section repeals several statutes pertaining to 
procedures applicable in drug forfeiture cases which are 
unnecessary with the enactment of section 3 of the bill.

Section 12. Effective Date

This section specifies a January 1, 1986, effective date.
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C O M M E N T A R Y  A N D  S E C T I O N A L  A N A L Y S I S  TO THE 1985 A C T

RELATI NG T O  I L L E G A L L Y  C O N T R O L L E D  E NT ERPRISES 

I n t r o d u c t i o n

In 1970, Congress p a s s e d  the R a c k e t e e r  Influe nced a n d  C o r­

rupt O r g a n i z a t i o n s  title of the O r g a n i z e d  C rime C o n t r o l  

A c t  of 1970. T h e  l e g i s l a t i o n  was d e s i g n e d  to p r o v i d e  a d e­

quate criminal p e n a l t i e s  a nd c i v i l  remedies to combat 

la r g e - s c a l e  and s o m e t i m e s  h i g h l y  s o p h i s t i c a t e d  c r i m i n a l  

activity. The f e d e r a l  l a w  was b a s e d  on the p r e m i s e  that a 

p a t t e r n  of crime that was e n g a g e d - i n  by a s i n g l e ^ p e r s o n ,  

or an o r g a n ized g r o u p  of persons, p o s e d  a m u c h  g r e a ter 

d a n g e r  to society t h a n  i n d i v i d u a l  u n r e l a t e d  c r i m i n a l  acts. 

C o n c e r n e d  that r e p e a t e d  instances of criminal a c t i v i t y  

w e r e  b e i n g  used to f i n a n c e  the i n f i l t r a t i o n  and t a k e o v e r  

of legiti mate b u s i n e s s e s ,  and that crime itself h a d  e f f e c­

tiv e l y  b ecome a b u s i n e s s ,  C o n g r e s s  e n a c t e d  n e w  s t a tut es to 

h e l p  r e s p o n d  to t h e s e  two serious problems.

Th e  feder al l e g i s l a t i o n  o n l y  a p plies to conduct w h i c h  a f­

fects interstate commerce. T h a t  shoxvlng might be p o s s i b l e  

in m a n y  cases. N e v e r t h e l e s s ,  indivi d u a l  states h a v e  r e c­

og n i z e d  that the r e s o u r c e s  a v a i l a b l e  to the f e d e r a l  g o v­

ern m e n t  are g e n e r a l l y  i n a d e q u a t e  to r e s pond to c r i minal 

a c t i v i t y  that p r i m a r i l y  affects state interests. A d d i­

tionally, the p r o s e c u t i o n  of c r i mi nal conduct that occurs



w i t h i n  a state a n d  does not d i r e c t l y  affect f e d e r a l  i n t e r­

ests has tr ’it i o n a l l y  b e e n  v i e w e d  primari ly as a state, 

r a t h e r  than a f e d e r a l  respon s i b i l i t y .

D u r i n g  the past 14 years, at least 19 states \ave a d o p t e d  

l e g i s l a t i o n  w h i c h  has a u t h o r i z e d  a state response to some 

of the concerns a d d r e s s e d  b y  Congre ss in 1970. (A list of 

those states is i n c l u d e d  as A p p e n d i x  " A’'.) Si gni f i c a n t l y ,  

states such as O r e g o n  a n d  Arizona, w h i c h  like A l a s k a  had 

only recently r e v i s e d  their c r i m i n a l  codes, c o n c l u d e d  that 

e x i s t i n g  laws w e r e  i n a d e q u a t e  to r e s p o n d  to the p r o b l e m s  

a d d r e s s e d  by the f e d e r a l  legislation. While each, of the
.1 t i

19 states has r e l i e d  on the f e deral legislation as a m o d­

el, n o n e  has s i m p l y  e n a c t e d  the federal law v e r b a t i m .  

Instead, each has s e l e c t e d  the b e s t  features of t h e  f e d e r­

al legislation.

A  s i milar app roach w a s  f o l l o w e d  b y  the Alaska l e g i s l a t u r e  

in 1978 when it r e v i s e d  the c r i m i n a l  code. W h i l e  i n d i­

vid u a l  sections w e r e  b a s e d  on p r o v i s i o n s  a p p e arin g in the 

M o d e l  Penal Code, the c r i m i n a l  code revisi on was t a i l o r e d  

to r e s p o n d  to p a r t i c u l a r  A l a s k a n  p r o b l e m s  and conc erns. A  

s i m i l a r  approach h a s  als o b e e n  f o l l o w e d  in this l e g i s l a­

tion. While this b i l l  differs f r o m  federal law i n  a n u m­

ber  of important resp ects, the b a s i c  goal r e m a i n s  the 

same: to assist p u b l i c  o f f i c i a l s  and individual c i t i z e n s

in their effort to comb at the c r i min al i n f i l t r a t i o n  of
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l e g i t i m a t e  b u s i n e s s e s  a n d  to p r o v i d e  appropriate p e n a l t i e s  

a g a i n s t  those w h o  e n gage in the b u s i n e s s  of crime.

S e c t i o n  1. D e c l a r a t i o n  of L e g i s l a t i v e  Purpose

This sect ion s tates the p u r p o s e  of this bill a n d  r e q u i r e s  

that its p r o v i s i o n s  be i n t e r p r e t e d  liberally by t h e  courts 

to effectua te t h a t  r e m e d i a l  purpose. The p u r p o s e  o f  the 

b i l l  has a l ready b e e n  a d d r e s s e d  in the i n t r o d u c t i o n  to 

this commentary. T h e  d i r e c t i o n  that the Act be l i b e r a l l y  

c o n s t r u e d  by the courts extends to b o t h  the c i v i l  a n d  

c r i m i n a l  p r o v i s i o n s  i n c lu ded in this bill. S e e  U.S. v .

F o r s y t h e , 560 F . 2 d  1127, 1135 (3rd Cir. 1975).

S e c t i o n  2. I l l e g a l l y  C o n t r o l l e d  E n terp rises

A R T I C L E  1. P R O H I B I T E D  ACTIVITIES

Sec. 11.59.010. U N L A W F U L  ACTS

This secti on d e f i n e s  the three p r o h i b i t e d  acts t h a t  f o r m  

the basis for b o t h  the c rimi n a l  p e n a l t i e s  and c i v i l  r e m e­

dies that are a u t h o r i z e d  in this bill. The s e c t i o n  is

b a s e d  s u b s t a n t i a l l y  on 13 U.S.C. sec. 1962, a n d  it is 

e x p e c t e d  that the n u m e r o u s  f e d e r a l  •'decisions i n t e r p r e t i n g  

the scope of that s t a t u t e  w i l l  be of assistance to A l a s k a  

c ourts in i n t e r p r e t i n g  any a m b i g u i t i e s  in the A l a s k a
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s t a t u t o r y  language. As a g e n e r a l  matter, if a s p e cif ic 

d e c i s i o n  under the federal l e g i s l a t i o n  is i n t e n d e d  to be 

b i n d i n g  on the A l a s k a  courts in i n t e r p r e t i n g  this Act, it 

is e x p r e s s l y  cit ed in this commentary.

E a c h  of the three instances of p r o h i b i t e d  conduct r e q u i r e  

that " r a c k e t e e r i n g "  be involved. The t e r m  " r a c k e t e e r i n g "  

is d e f i n e d  in AS 1 1 .59.020, and is d i s c u s s e d  in the c o m­

m e n t a r y  a c c o m p a n y i n g  that section. It s h o u l d  be n o t e d  

that at least two ins tances of i l l e g a l  a c t i v i t y  w i l l  be 

r e q u i r e d  to e s t a b l i s h  racketeeri ng. Ad diti o n a l l y ,  the 

instan ces of i l legal a c t i v i t y  m u s t  be part of a p a t t e r n  of 

i l l e g a l  activity, a n d  n o t  simply two isola t e d  u n r e l a t e d  

c r i m e s .

E a c h  of the three u n l a w f u l  acts also requires that an " e n­

ter p rise" be involved. The t e r m  e n t e r p r i s e  is d e f i n e d  in 

AS 11.59.900(1), as in clu d i n g  any "individual, p a r t n e r­

ship, corporation, association, or o t h e r  legal entity, and 

any u n i o n  or g r o u p  of persons a s s o c i a t e d  in fact a l t h o u g h  

n o t  a legal entit y . "  As n o t e d  b y  the U n i t e d  States S u­

pre m e  Court " [ t ] h e r e  is no r e s t r i c t i o n  u p o n  the a s s o c i a­

tions e m b r a c e d  b y  the definition: an e n t e r p r i s e  includes

any u n i o n  or g r o u p  of i n d i v i d u a l s  a s s o c i a t e d  in fact." 

U n i t e d  States v. T u r k e t t e , A 52 U.S. 576, 580 ( 1981). The 

scope of this d e f i n i t i o n  is d i s c u s s e d  further in the c o m­

m e n t a r y  a c c o m p a n y i n g  AS 11.59.900(1).
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The three u n l a w f u l  acts d e s c r i b e d  in this section p r o hibit

(1) a c q u i r i n g  or m a i n t a i n i n g  an interest  in or control of 

an e n t e r p r i s e  t h rough r a c k e t e e r i n g  (primarily, the use of 

a p a t t e r n  of criminal a c t i v i t y  to acqu ire an interest in a 

le g i t i m a t e  business); (2) c o n d u c t i n g  the affairs of an 

e n t e r p r i s e  t h rough r a c k e t e e r i n g  (the use of a p a t t e r n  of 

crimin al a c t i v i t y  to c o n d u c t  some or all of the affairs of 

legitimate or c o m p l e t e l y  i l l e g i t i m a t e  business); and '3) 

the use of the p r o c e e d s  of r a c k e t e e r i n g  to a c q uire or 

m a i n t a i n  an i n t erest in an e n t e r p r i s e  or to conduct the 

affairs of an e n t e r p r i s e  (the use of the i l l - g o t t e n  gains 

from a p a t t e r n  of crimi n a l  a c t i v i t y  in w h a t  would; o t h e r­

wi s e  be a legal a t t e m p t  to acquire  an interest in or run 

an e n t e r p r i s e ) . The three p r o h i b i t e d  acts can be c o m m i t­

ted b y  any person. The t e r m  "person" is d e fined in 

AS 11.81.900(b). N o t e  that this s e c t i o n  m e r e l y  describes 

the type of conduct that can result in cri minal or civil 

l i a b i l i t y  under this legislation. It does not specify the 

pe n a l t i e s  for that conduct, w h i c h  a p p e a r  in other sections 

of this bill. S e e , e . g . , AS 11.59.040.

AS 11.59.010(1) covers the conduct of a c q u i r i n g  or m a i n­

taining an in terest in or control over an ent erp r i s e  

th rough racketeering. This p r o h i b i t i o n  is aimed p r i m a r i l y  

at the u s e  of illegal activity to take over a l egiti mate 

business, a l t h o u g h  it is b r o a d  e n o u g h  to cover an attempt
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by one i l l e g i t i m a t e  e n t e r p r i s e  to take over a n o ther i l­

legiti mate enterprise.

The c o n duc t p r o h i b i t e d  b y  p a r a g r a p h  (1) covers any attempt 

to take over an e n t e r p r i s e  b y  the type of illegal a c t i v i t y  

d e f i n e d  as r a c k e t e e r i n g  in AS 11.59.020. F o r  example, a 

d e f e n d a n t  m a y  v i o l a t e  this p a r a g r a p h  b y  a s s a u l t i n g  the 

owner of a b u s i n e s s  and s e t ting fire to p r o p e r t y  -longing 

to the owner  w i t h  the intent of " p e r s u a d i n g "  the owner to 

sell the b u s i n e s s  to the de fendant or to take the d e f e n­

dant as a partner. A l t e rnati vely, s e v eral p e rs ons m a y  

\ i o l a t e  this p a r a g r a p h  if toget h e r  they engage in the p r o­

hi b i t e d  conduct. Fct assume that two defendant s

j o i n  in an e ff ort to a c quire an interest in a leg iti m a t e  

b u s iness t h r o u g h  racketeering. One d e f e n d a n t  b r i bes a 

m u n i c i p a l  i n s p ector  to deny a n e e d e d  p e r m i t  to the b u s i­

ness w h i l e  the o t h e r  commits a f elony assau lt on the owner 

w i t h  the intent of p e r s u a d i n g  the owner to sell an i n t e r­

est in the business. Together, b o t h  defendants have s a t­

isf i e d  the d e f i n i t i o n  of r a c k e t e e r i n g  in AS 11.59.020 if 

the illegal a c t i v i t y  of each d e f e nd ant is c h a r g e a b l e  to 

the o th er u n d e r  the g e neral p r i n c i p l e s  of criminal l i a b i l­

ity s p e c i f i e d  in AS 11.16, and b o t h  h ave t h e r efore e n gaged 

in c o n duc t p r o h i b i t e d  b y  p a r a g r a p h  (1).

As is the case w i t h  each of the three p r o h i b i t e d  acts d e­

scribed b y  AS 11.59.010, there is no r e q u i r e m e n t  that the
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conduce of the defend ants be part of ’’org a n i z e d  crime" or 

that the d e f e n d a n t  is a m e m b e r  of " o r g a n i z e d  crime. " See 

B e n n e t t  v. B e r g , 685 F . 2 d  1053, 1063-64 (8th Cir. 1982)

cert, d e n i e d , 104 S.Ct. 527 (1983), and cases cited t h e r e­

in. It is apparent, however, that some of the c o nd uct 

p r o h i b i t e d  b y  this l e g i s l a t i o n  w i 1 ! i n d e e d  fall w i t h i n  a 

c o m m o n l y  a c c e p t e d  d e f i n i t i o n  of " o r g a n i z e d  c r ime." S e e , 

e.g.. U n i t e d  States v. B r o o k l i e r , 685 F. 2d 1208, 1213 (9th 

uir. 1982). Ne vertheless,  it is the i n tent of this l e g i s­

lation that no " o r g a n i z e d  crime" c o n n e c t i o n  n e e d  be shown 

in any c r i minal p r o s e c u t i o n  or civil p r o c e e d i n g  a u t h o r i z e d  

b y  this chapter. ;, ,r

AS 11.59.010(2) is aimed at the p e r s o n  w h o  p a r t i c i p a t e s  in 

or condu cts the affairs of an e n t e r p r i s e  t h r o u g h  

racket eering. T h e r e  is no r e q u i r e m e n t  in the d e f i n i t i o n  

of e n t e r p r i s e  that the e n t e r p r i s e  c o n s t i t u t e  a legal e n t i­

ty. Conseque ntly, this p a r a g r a p h  w o u l d  apply  t-j an e n t e r­

pri s e  that has b e e n  e s t a b l i s h e d  s o l e l y  to f u rther  i l le gal 

purposes. U n i t e d  States v. T u r k e t t e , 452 U.S. 576 (1980). 

See also c o m m e n t a r y  a c c o m p a n y i n g  A S  11.59.900(1).

P a r a g r a p h  (2) requi r e s  that the a f fairs of the enterprise, 

be c o n d u c t e d  " t h r o u g h "  racketeeri ng. T h e r e  is n o  r e q u i r e­

men t  that the r a c k e t e e r i n g  b e n e f i t  the e n t e r p r i s e  or r e­

sult in p r ofits for the enterprise. It is su ffic i e n t  that 

the d e f e n d a n t  e n g a g e d  in the r a c k e t e e r i n g  a c t i v i t y  as part
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cf the e n t e r p r i s e  or that the i l legal a c t i v i t y  is r e l a t e d  

to the a c t i v i t i e s  of the enterprise. See U n i t e d  States v. 

W e b s t e r , 669 F . 2 d  185 (4th Cir. 1982), cert, d e n i e d , 456 

U.S. 935 (1982); U n i t e d  States v. W e l c h , 656 F . 2 d  1039, 

1960-62 (5th Cir. 1981), cert, d e n i e d , 456 U.S. 915 

(1982); U n i t e d  States v. S c o t t o , 641 F . 2 d  47 (2d Cir.

1980). T h e r e  is no r e q u i r e m e n t  that the i l legal  a c t i v i t y  

that is u s e d  to e s t a b l i s h  r a c k e t e e r i n g  be part  of the 

d a y - t o - d a y  b u s i n e s s  o p e r a t i o n  of the enterprise. Engl v. 

B e r g , 511 F.Supp. 1 146, 1 156 (E.D. Pa. 1981) (quoting

U n i t e d  States v. D e P a l m a , 461 F.Supp. 778 (S.D.N.Y.

1978)). It is enough, for example, that the e n t e r p r i s e
i ! i “

w as u s e d  as a front for i l l e g a l  activity. See U n i t e d  

States v. S w i d e r s k i , 593 F . 2 d  1246 (B.C. Cir. 1978), cert, 

denied, 441 U.S. 993 (1979).

One e x a m p l e  of the type of condu ct c o v e r e d  b y  p a r a g r a p h

(2) is s u m m a r i z e d  in a r e c e n t  o p i n i o n  b y  the U n i t e d  States 

S u p r e m e  Court:

Briefly, the e v i d e n c e  s h o w e d  that a group of 
indiv i d u a l s  a s s o c i a t e d  for the p u r pose s of c o m­
mi t t i n g  a r s o n  w i t h  the intent to d e f r a u d  i n s u r­
ance companies. This a s s o c i a t i o n  in fact e n t e r­
prise, c o m p o s e d  of an i n s u r a n c e  adjuster, h o m e­
owner, promoters, investors, and arsonists, o p­
era t e d  to d e s t r o y  p r o p e r t i e s  in T a m p a  and Miami, 
F l o r i d a  b e t w e e n  J u l y  1973 and A p r i l  1976. The 
p a n e l  s u m m a r i z e d  the ring's op erations as f o l­
lows: 'At first the arsonists o n l y  b u r n e d
b u i l d i n g s  a l r e a d y  o w n e d  b y  those a s s o c i a t e d  w i t h  
the ring. F o l l o w i n g  a burning, the b u i l d i n g  
owner f i l e d  an i n f l a t e d  p r o o f  of loss s t a t e m e n t
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and c o l l e c t e d  the insu rance proce e d s  f r o m  w h i c h  
his c o - c o n s p i r a t o r s  w e r e  paid. Later, ring m e m­
bers b o u g h t  b u i l d i n g s  suitable for burning, 
s e c u r e d  i n s u r a n c e  in excess of v a l u e  and, a f t e r  
a burning, m a d e  c l aims for the loss and d i v i d e d  
the proceeds' (footnote omitted).

R u s s e l l o  v. U n i t e d  S t a t e s , 104 S.Ct. 296, 298 (1983)

(quoting U n i t e d  S tates  v. M a r t i n o , 681 F . 2 d  952, 953 (5th

Cir. 1982) (en b a n c ) ) .  O t h e r  examples of c o n d u c t  that is

i n t e n d e d  to be c o v e r e d  b y  p a r a g r a p h  (2) are p r o v i d e d  in

U n i t e d  S tates  v. S u t t o n , 642 F . 2 d  1001 (6th Cir. 1980),

cert, d e n i e d , 453 U.S. 912 (1981); U n i t e d  States v.

W h i t e h e a d , 618 F . 2 d  523 (4th Cir. 1980); U n i t e d  States v.

S w i d e r s k i , 593 F . 2 d  1246 (D.C. Cir. 1978), c e r t . d e n i e d ,

441 U.S. 993 (1979). i! ' ‘‘

AS 11.59.010(3) p r i m a r i l y  p r o h i b i t s  the u s e  of p r o p e r t y  

d e r i v e d  f r o m  r a c k e t e e r i n g ,  or the proc eeds of that p r o p e r­

ty, to o b t a i n  a n  i n t e r e s t  in an enterprise. See U n i t e d  

States v. M c N a r y , 620 F . 2 d  621 (7th Cir. 1980). The term 

" p r o p e r t y” (d e f i n e d  in AS 1 1.59.900(2)) has b e e n  u s e d  

r a t h e r  than the u n d e f i n e d  term "income" w h i c h  a p p e a r s  in 

the f e d e r a l  statute.

A t  f i r s t  g l a n c e  the p r o h i b i t i o n  d e s c r i b e d  in p a r a g r a p h  (3) 

a p p e a r s  s i m i l a r  to that c o n t a i n e d  in p a r a g r a p h  (1). H o w­

ever, u n l i k e  p a r a g r a p h  (1), w h i c h  requires that o t h e r w i s e  

i l leg al m e a n s  be u s e d  to acquire an int erest in an e n t e r­

prise, this p a r a g r a p h  mak es u n l a w f u l  s p e c i f i e d  conduct
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r e l ating to an e n t e r p r i s e  w h e n  the p r o p e r t y  u s e d  to f i­

nanc e  that c o nd uct has b e e n  d e r i v e d  f r o m  racketee ring. 

U nlike federal law, there is no e x c e p t i o n  for inves t m e n t s  

that take the f o r m  of securities  p u r c h a s e d  in the open 

m a r k e t  amounting to less than one p e r c e n t  of the total 

securities a v a i l a b l e  in the enterprise. O n l y  four of the 

state statutes that are b a s e d  on the f e d eral p r o v i s i o n  

c o nta in a similar provision, and there seems to b e  little 

j u s t i f i c a t i o n  for e x e m p t i n g  this p a r t i c u l a r  class of i n­

ves t m e n t  f r o m  the c o v e r a g e  of this legislation.

C o n s i d e r e d  in c o n j u n c t i o n  w i t h  AS -1.1.59.100, the p r o h i b i­

tion in p a r a g r a p h  (3) w i l l  be of s igni ficant i m p o r t a n c e  in 

civil p r o c e e d i n g s  w h e r e  a l egitimat e e n t e r p r i s e  attempts  

to r e q u i r e  that the d e f e n d a n t  divest h i m s e l f  of a n y  i n t e r­

est in the e n t e r p r i s e  that was o b t a i n e d  t h r o u g h  the u s e  of 

p r o p e r t y  derived f r o m  racketeerin g. This p r o h i b i t i o n  m a y  

also be of a s s i s t a n c e  in cases w h e r e  the state seeks f o r­

feiture of the d e f e n d a n t ' s  i l l e g a l l y  o b t a i n e d  p r o f i t s  from 

r a c k e t e e r i n g  since it e f f e c t i v e l y  prev ents the r a c k e t e e r  

from " s h e l t e r i n g "  those gains by i nves t i n g  in a legal e n­

terprise. See AS 1 1.59.090. Note that there is no r e­

qui r e m e n t  that the i n v e s t m e n t  in the en ter p r i s e  be o t h e r­

wi s e  illegal.. Rather, the i nvest ment b e c o m e s  illegal 

since it was m a d e  p o s s i b l e  by u s i n g  the fruits of 

r a c k e t e e r i n g .
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P a r a g r a p h  (3) also p r o h i b i t s  u s i n g  the "procee ds" of p r o p­

erty d e r i v e d  f r o m  racketeering. This language is i n t e n d e d  

to p e r m i t  t r acin g of assets d e r i v e d  f r o m  r a c k e t e e r i n g  in 

order to p r o v e  that such assets were, in effect, u s e d  to 

take over a l e g i t i m a t e  b u s iness  * Thus illegal p r o f i t s  do 

not later b e c o m e  legal m e r e l y  b e c a u s e  they ha ve b e e n  l a u n­

dered, or augmented, b y  an int erv e n i n g  legal investment.

A n o t h e r  poin t s h o u l d  be n o t e d  r e g a r d i n g  the a p p l i c a b i l i t y  

of p a r a g r a p h  (3) to cases w h e r e  the d e f e ndant claims that 

it is impo ss i b l e  to e s t a b l i s h  that the p a r t i c u l a r  i n v e s t­

men t  in the e n t e r p r i s e  was d r i v e d  £ r o m  racketeeri ng. The 

" s u f f i c i e n t  n e x u s "  test a d o p t e d  b y  the court in U n i t e d  

States v. M c N a r y , 620 F . 2 d  621 (7th Cir. 1980), is i n t e n d­

ed to apply to such cases. In M c M a r y , the court e m­

ph a s i z e d  that the federal p r o h i b i t i o n  similar  to p a r a g r a p h

(3) is v i o l a t e d  if the gains from r a c k e t e e r i n g  " a l l o w e d  or 

f a c i l i t a t e d "  a s u b s e q u e n t  inve st m e n t  e v e n  t h o u g h  the m o n e y  

d e r i v e d  f r o m  r a c k e t e e r i n g  was not d i r e c t l y  invested. I d . 

at 628-29.

A l s o  n o t e  that there is no r e q u i r e m e n t  that the d efendant 

h i m s e l f  p a r t i c i p a t e  in the r a c k e t e e r i n g  u n d e r  p a r a g r a p h

(3) —  it is e n o u g h  that the c i r c u m s t a n c e  exists that the 

p r o p e r t y  was d e r i v e d  f r o m  racketeering. T h e r e  m a y  be 

cases u n d e r  p a r a g r a p h  (3) w h e r e  the d efendant claims that 

he or she h a d  no k n o w l e d g e  that the p r o p e r t y  was derived
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from racketeering. In such cases, it is i n t end ed that the 

b u r d e n  of p r o o f  be p l a c e d  on the state to e s t a b l i s h  that 

the d e f e n d a n t  acted at least r e c k l e s s l y  as to the c i r c u m­

stance that the p r o p e r t y  was d e r i v e d  f r o m  racketeering.

Sec. 1 1.59.020. D E F I N I T I O N  OF " R A C K E T E E R I N G 11

In defin i n g  the p r o h i b i t e d  acts that can form the basis of 

a c r i m i n a l  p r o s e c u t i o n  or civil a c t i o n  a u t h o r i z e d  b y  this 

chapter, e a c h  of the three p a ragraphs in AS 11.59.010 uses 

the t e r m  " r a c k e t e e r i n g . "  AS 11.59.020 defines that term.

* • I w

In order to e s t a b l i s h  ra cketeering,  it m u s t  be s h o w n  that 

the d e f e n d a n t  e n g a g e d  in "a p a t t e r n  of illegal a c t i v i t y  

that involves two or more inst ances of illegal activi t y . "  

P r o o f  of two instances of i l legal a c t i v i t y  that are h e l d  

to m e e t  the p a t t e r n  r e q u i r e m e n t  are su ffi c i e n t  to c o n s t i­

tute racketeeri ng. There  is no r e q u i r e m e n t  that the two 

or m o r e  instan ces of illegal a c t i v i t y  involve d i f f e r e n t  

crimes. See U n i t e d  States v. D a v i s , 576 F.2d 1065 (3d

Cir. 1978), cert, d e n i e d , 439 U.S. 836 (1978).

U n l i k e  fede ral law, this l e g i s l a t i o n  s p e c i f i c a l l y  defines 

the term "patt ern" in AS 11.59.020(c). The d e f i n i t i o n  is 

b a s e d  on a d e f i n i t i o n  of " p a t ter n" a p p e a r i n g  in several 

state statutes. T h a t  d e f i n i t i o n  in t u r n  was d e r i v e d  from 

Un i t e d  States v. S t o f s k y . 409 F.Supp. 609, 613-14
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(S.D.N.y. 1973), aff'd, 527 F . 2 d  237 (2nd Cir. 1975),

c e r t . d e n i e d , 429 U.S. 819 (1976), w h e r e  the court h e l d  

that the "pat tern" r e q u i r e m e n t  could not be s a t i s f i e d  by 

me r e  acci de n t a l  or u n r e l a t e d  acts.

The fact that there was but one o b j e c t i v e  u n d e r l y i n g  s e p a­

rate acts of r a c k e t e e r i n g  does not pl ace the cond uct o u t­

side the definition. U n i t e d  States v. S t a m e s , 644 F.2d 

673, 678 (7th Cir. 1981), c e r t . d e n i e d , 454 U.S. 826

(1981). The issue is r a t h e r  w h e t h e r  the illeg al acts, 

u n d e r t a k e n  to f u rth er a single objec t i v e  or m u l t i p l e  o b­

jectives, c o n s t i t u t e  a p a t t e r n  of i l le gal activity.;

To e s t a b l i s h  a p a t t e r n  of illegal activity, it m u s t  be 

shown that two or m o r e  inst ances of illegal a c t ivit y w e r e  

involved. T he acts that are suffi c i e n t  to c o n s t i t u t e  i l­

legal a c t i v i t y  for p u r p o s e s  of the d e f i n i t i o n  are d e­

scribed in s u b s e c t i o n  (b).

One common c h a r a c t e r i s t i c  of each crime listed in AS 11.- 

59.020(b)(1) —  (6) is that they are all c l a s s i f i e d  as

felonies. In this r e g a r d  this l e g i s l a t i o n  differs from  

f e der al law w h i c h  allows p r o s e c u t i o n  b a s e d  on u n d e r l y i n g  

crimes that are m i s d emean ors. In v i e w  of the substa n t i a l  

p e n a lties that w i l l  arise f r o m  a v i o l a t i o n  of this l e g i s­

lation, it seems a p p r o p r i a t e  to r e q u i r e  that the u n d e r­

lying illegal a c t i v i t y  be serious enough to be c l a s s i f i e d
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b y  the l e g i s l a t u r e  as a felony. The f e l onies that are 

l i s t e d  h a v e  b e e n  c h o s e n  e ithe r on the basis that they p o s e  

a d anger to p e r s o n a l  p h y s i c a l  security, are crimes that 

m a y  be u s e d  in the e ff ort to o b t a i n  control  o v e r  an e n t e r­

prise, or are crimes that m a y  be c o m m i t t e d  b y  an e n t e r­

pri s e  that is in the b u s i n e s s  of crime.

AS 11.59.020(b)(6) refers to f e l o n y  c o nduct that has b e e n  

de f i n e d  as " r a c k e t e e r i n g  a c t i v i t y "  u n d e r  f e d e r a l  law. It 

sh o u l d  be n o t e d  that this p a r a g r a p h  does not have the e f­

fect of g r a n t i n g  the state j u r i s d i c t i o n  over c o nd uct that

e x c l u s i v e l y  involves f e de ral interests. A S . 11.59.-
’ '. 1 *

030(a)(1) s p e c i f i c a l l y  r e q u i r e s  that at least one inst ance 

of i l l e g a l  a c t i v i t y  that is u s e d  to e s t a b l i s h  a p a t t e r n  of 

r a c k e t e e r i n g  m u s t  v i o l a t e  A l a s k a  law. A  person, for e x a m­

ple, is n o t  c o v e r e d  b y  this l e g i s l a t i o n  for a c q u i r i n g  an 

in t er est in an A l a s k a n  b u s i n e s s  t h rough a p a t t e r n  of i l l e­

gal a c t i v i t y  that i n v o l v e d  the o u t - o f - s t a t e  b r i b e r y  of a 

federal o f f i c i a l  and the i n t e r s t a t e  t r a n s p o r t a t i o n  of 

s t ole n p r o p e r t y  b e t w e e n  W a s h i n g t o n  and Oregon. However, 

if one of the instanc es of illegal a c t i v i t y  i n v o l v e d  c o n­

duct f a l l i n g  w i t h i n  AS 11.59.020(b)(1) -- (5), a fed eral 

crime l i s t e d  in 18 U.S.C. sec. 1961(1) w i l l  be s u f f i c i e n t  

to s u s t a i n  an a c t i o n  u n d e r  this chapter.

N o t e  f i n a l l y  that there is no r e q u i r e m e n t  that the d e f e n­

dant w a s  p r e v i o u s l y  c o n v i c t e d  of the ill egal a c t i v i t y  that
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is u s e d  Co e s t a b l i s h  rack eteering. See USACO Coal v. 

C a r b o r n i n  Energy, I n c . , 689 F . 2 d  94, 95 n. 1 (6th Cir.

1982) and cases cited therein. To the extent that a r e­

cent o p i n i o n  by the S e c o n d  C i r c u i t  C o u r t  of A p p e a l s  is 

i n c o n s i s t e n t  w i t h  this approach, it is e x p r e s s l y  r e j e c t e d  

as not r e f l e c t i n g  the intent of this legislation. See

Sedima, S.P.R.L. v. I m r e x  C o . , 53 U.S.L.W. 2062 (2d Cir.

J u l y  15, 1984).

Sec. 11.59.030. P R O O F  OF R A C K E T E E R I N G

W h i l e  AS 1 1 .59.020 d e f ines racketeerin g, AS 11.59.,030 a d­

dresses s e veral issues p e r t a i n i n g  to the type o f  evid ence 

that can be u s e d  to e s t a b l i s h  the r e q u i r e m e n t s  of that 

definition.

S u b s e c t i o n  (a) places three r e s t r i c t i o n s  on the type of 

illegal a c t i v i t y  that c an be u s e d  to s a t i s f y  AS 11.59.- 

020(b)(1) —  (6). A S  1 1 . 5 9 . 0 3 0 ^ a ) (1) requires  that one of 

the i n s t ances of i l l e g a l  a c t i v i t y  u s e d  to e s t a b l i s h

r a c k e t e e r i n g  m u s t  be in v i o l a t i o n  of A l a s k a n  law. As d i s­

cus s e d  in the c o m m e n t a r y  a c c o m p a n y i n g  AS 11.59 020, this 

l i m i t a t i o n  p r e v e n t s  the i n s t i t u t i o n  of a p r o c e e d i n g  a u­

thorized b y  this Act b a s e d  on c o nduct that e x c l u s i v e l y  

involves federal  interests.

AS 11.59.030(a)(2) r e q u i r e s  that at least one instance of
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illegal acti%Tity that is u s e d  to e s t a b l i s h  r a c k e t e e r i n g  

m u s t  o c c u r  after the e f f e c t i v e  date of this Act, thus 

e l i m i n a t i n g  any ex p o s t  facto concerns in c r i m inal p r o s e­

cutions. See U n i t e d  States v. C a m p a n a l e , 518 F . 2 d  352 

(9th Cir. 1975), cert, d e n i e d , 423 U.S. 1050 (1976).

AS 11.59.030(a)(3) r e q u i r e s  that at least one i n s t a n c e  of 

il l e g a l  a c t i v i t y  u s e d  to e s t a b l i s h  r a c k e t e e r i n g  m u s t  occur 

w i t h i n  a t h r e e - y e a r  p e r i o d  e i t h e r  b e f o r e  or a f t e r  the d e­

fen d a n t  b e c o m e s  i n v o l v e d  w i t h  an e n t e r p r i s e  u n d e r  the c i r­

cum s t a n c e s  p r o h i b i t e d  by AS 11.59.010. This r e s t r i c t i o n  

e f f e c t i v e l y  c r ea tes an automatic* b a r  to a f i n d i n g  of 

r a c k e t e e r i n g  if b o t h  i n s t an ces o f  i l legal a c t i v i t y  occur 

o u t s i d e  the t h r e e - y e a r  period. W h i l e  a similar p r o v i s i o n

does n o t  a p p l y  in f e d e r a l  law, the r e s t r i c t i o n  appears

a p p r o p r i a t e  to add to this legislation.

A S  11.59.030(b) c l a r i f i e s  a p o i n t  that is p r o b a b l y  already 

i m p l i c i t  in the l a n g u a g e  of s u b s e c t i o n  (a): the same i n­

stan c e  o f  i l l e g a l  a c t i v i t y  m a y  be u s e d  to s a tisfy each of 

the r e q u i r e m e n t s  s p e c i f i e d  in (a)(1) —  (3). F o r  example, 

if one of the i n s t a n c e s  of illeg al a c t i v i t y  u s e d  to o b tain 

co n t r o l  o v e r  an e n t e r p r i s e  on D e c e m b e r  15, 1985, was an

as sault c o m m i t t e d  in A l a s k a  on N o v e m b e r  15, 1985, each of

the three p a r a g r a p h s  of s u b s e c t i o n  (a) w i l l  be satisfied, 

as s u m i n g  that this l e g i s l a t i o n  took ef fect on J a n u a r y  1, 

1985.
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A S  1 1.59.030(c) places a l i m i t a t i o n  on h o w  far b a c k  a 

p r o s e c u t o r  or civil litigant can go in u s i n g  illegal a c­

tivity to e s t a b l i s h  racketeering . If m o r e  than five years 

has e l a p s e d  b e t w e e n  the m o s t  r e c e n t  instance of illegal 

a c t i v i t y  a n d  the i m m e d i a t e l y  p r e c e d i n g  incident of illegal 

activity, the p a s t  insta nces of i l l e g a l  activity c annot be 

considered. F o r  example, a ssu me that this A c t  takes e f­

fect J a n u a r y  1, 1986. On J a n u a r y  1, 1987, the d e f e n d a n t

commits one i n s tan ce of i l l e g a l  activity. If the p r i o r  

i n s t a n c e  of illegal a c t i v i t y  u s e d  to e s t a b l i s h  

r a c k e t e e r i n g  o c c u r r e d  on or a f t e r  J a nuary 1, 1982, it and 

o t h e r  p a s t  acts m a y  be c o n s i d e r e d  in e s t a b l i s h i n g  

r a c k e t e e r i n g  u n d e r  AS 1 1:.59.030. However, if the p r i o r  

in s t a n c e  of illegal  a c t i v i t y  took p l a c e  b e f o r e  J a n u a r y  1. 

1 9 8 2 , it m a y  n o t  be considered.

N o t e  that AS 11.59.030(e) q u a l i f i e s  the f i v e - y e a r  p e r i o d  

s p e c i f i e d  in s u b s e c t i o n  (c) b y  p r o v i d i n g  that the five- 

y e a r  p e r i o d  does n o t  b e g i n  to r u n  u n t i l  the d e f e n d a n t  has 

s a t i s f i e d  all co ndit i o n s  of a sentence, or condit i o n s  of 

an a l t e r n a t i v e  to a p r osecuti on, for the prior i n s t a n c e  of 

illegal activity. Similarly, s u b s e c t i o n  (e) also q u a l­

ifies the t h r e e - y e a r  p e r i o d  s p e c i f i e d  in p a r a g r a p h  (a)(3).

A n  example of the r e l a t i o n s h i p  b e t w e e n  s u b s e c t i o n  (e) and 

(c) is p r o v i d e d  b y  c o n s i d e r i n g  the case of a d e f e ndant who 

is 1986 is c o n v i c t e d  of f e l o n y  a s s a u l t  and is s e n t e n c e d  to
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two years' i m p r i s o n m e n t  follo w e d  b y  a two-year p r o b a t i o n­

ary period. A s s u m e  further that the p r o b a t i o n a r y  p e r i o d  

is s u c c e s s f u l l y  c o m p l e t e d  in 1990 and that the. defendant 

commits a n o t h e r  f el ony a s s au lt in 1993. If the oth er r e­

quiremen ts n e c e s s a r y  to e s t a b l i s h  a v i o l a t i o n  of this l e g­

isla t i o n  c a n  be established, it m a y  be a l l e g e d  that the

1986 and 1993 assau lts w e r e  part of a p a t t e n  of i l le gal 

activity. In this case, s u b s e c t i o n  (e) provides that the 

p r i o r  c o n v i c t i o n  m a y  be c o n s i d e r e d  u n d e r  s u b s e c t i o n  (c) 

since the f i v e - y e a r  p e r i o d  did n o t  be gin u n t i l  1990, the 

year the d e f e n d a n t  c o m p l e t e d  the p r o b a t i o n a r y  p e r i o d  on 

the e a rlier assault. A  p r o v i s i o n  similar to s u b s e c t i o n  

(e) appea rs in AS 12.55 .rl 45 (a) (1) . It is i n t e n d e d  that 

the d e c i s i o n  in C r i f f i t h  v. S t a t e , 653 P . 2d 1057 (Alaska 

Ct. App. 1982)-. i n t e r p r e t i n g  the scope of AS 12.55.-

145(a)(1) also apply in i n t e r p r e t i n g  the a p p l i c a t i o n  of 

s u b s e c t i o n  (e).

AS 11.59.030(d) spe cifies h o w  illegal a c t i v i t y  that is

u s e d  to p r o v e  r a c k e t e e r i n g  is e s t a b l i s h e d  in a p r o c e e d i n g  

br o u g h t  u n d e r  this legislation. In p r o c e e d i n g  a c e r­

tified j u d g m e n t  of c o n v i c t i o n  for the illegal a c t i v i t y

w i l l  always b e  suffic i e n t  to e s t a b l i s h  that the i l legal 

a c t i v i t y  occurred. If a c o n v i c t i o n  has not b e e n  obtained, 

the illega l a c t i v i t y  m a y  be e s t a b l i s h e d  b y  p r o o f  b e y o n d  a 

r e a s o n a b l e  d o u b t  in a c r i m i n a l  p r o s e c u t i o n  ari by a p r e­

pon d e r a n c e  of the e v i d e n c e  in all other proceedings.
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A R T I C L E  2. CRIMES I N V O L V I N G  ILLEG A L L Y

C O N T R O L L E D  ENTER P R I S E S

Secs. 11,59.040 and 11.59.050. ILLEGAL C O N T R O L  OF A N  E N­

TERP R I S E  IN TEE F I R S T  A N D  SECOND D E G R E E

AS 11.59.040 and 11.59.050 d e f i n e  the only  two crimes 

c r eated by this legislation. The first degree crime is an 

u n c l a s s i f i e d  f e l o n y  p u n i s h a b l e  by p r e s u m p t i v e  s e n t e n c i n g  

and a m a x i m u m  s e n tence of 30 years. A d d i t i o n a l l y ,  the 

defen d a n t  w i l l  be subject to a m a x i m u m  $75,000 fine u n d e r  

AS 12.55.035(b)(1) if the d e f e ndant is a n a t u r a l  person. 

If an o r g a n i z a t i o n  is c h a r g e d  u n d e r  this section, a h i g h e r  

fine m a y  be i m pose d u n d e r  AS 12.55.035(c).

K e y  to b o t h  crimes is the r e q u i r e m e n t  that the d e f e n d a n t  

commit an act p r o h i b i t e d  b y  AS 11.59.010 or a t t e m p t  or 

solicit such an act. The c o v e r a g e  of AS 11.59.010 has 

b e e n  d i s c u s s e d  in the c o m m e n t a r y  a c c o m p a n y i n g  that s e c­

tion. If the state can o n l y  p r o v e  a v i o l a t i o n  of AS 11.- 

59.010, the crime w i l l  be Illegal C o n t r o l  of an E n t e r p r i s e  

in the S e c o n d  Degree, a class A  felony.

T h e  second degree crime can be a g g r a v a t e d  to the m o r e  s e­

rious fii ' degree o f f ense d e p e n d i n g  on the s e r i o u s n e s s  of 

the iller 1 a c t i v i t y  u s e d  to e s t a b l i s h  r a c k eteering.  If 

one of the instances of i l l e g a l  a c t i v i t y  w a s  an
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u n c l a s s i f i e d  or class A  f e l o n y  in Alaska, AS 11.59.- 

040(a)(1) p r o v i d e s  that the first degree crime has be- 

established. Additi o n a l l y ,  the crime w i l l  be first d egree 

u n d e r  AS 11.59.040(a)(2) if one of the i n s t ances of i l l e­

gal a c t ivity u s e d  to e s t a b l i s h  r a c k e t e e r i n g  is a crime in 

A l a s k a  or in a n o t h e r  j u r i s d i c t i o n  h a v i n g  element s simi lar 

to a class A  or u n c l a s s i f i e d  felony. This p r o v i s i o n  w i l l  

cover c r imes r e p e a l e d  w h e n  the r e v i s e d  c r i m i n a l  code b e­

came e f f e c t i v e  in 1980, c u rrent crimes in A l a s k a  d e f i n e d  

o u tsi de the c r i m i n a l  code, and crimes c o m m i t t e d  in other 

jurisd ictions. F o r  example, if in 1979 the d e f e n d a n t  c o m­

m i t t e d  c o n duct that w o u l d  h a v e - c o n s t i t u t e d  M u r d e r  in thei  *

F i r s t  D e g r e e  u n d e r  the A l a s k a  statute r e p e a l e d  in 1980, 

the d e f e n d a n t  c a n  be c o n v i c t e d  of Illegal C o n t r o l  of an 

E n t e r p r i s e  in the F i r s t  D e g r e e  p r o v i d e d  that the o t h e r  

elements of that crime can be established. Similarly, if 

the d e f e n d a n t  c o m m i t t e d  c o nduct in O r e g o n  that w o u l d  be 

the e q u i v a l e n t  of a class A  or u n c l a s s i f i e d  f el ony in 

Alaska, the first d egree crime m a y  also be established.

Ti~der A S  1 1 .59.040(a)(2), the elements of the o f f e n s e  n e e d  

only be similar to a c u rren t u n c l a s s i f i e d  or class A  f e l o­

ny offense in A l a s k ? . A.n i d e n tical s t a n d a r d  is f o l lo wed

in ca' ulati ng p r i o r  convic t i o n s  for p u r p o s e s  of p r e s u m p­

tive sentencing. AS 12.55.145(a)(2).

No t e finally that no c u l p a b l e  m e n t a l  state r e q u i r e m e n t  is
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s p e c i f i e d  in e i t h e r  of the two crimes. Consequently,- the 

c r i m i n a l  code's g e n e r a l  rules on c u l p a b i l i t y  w i l l  be a p­

p l i c a b l e  and it w i l l  be n e c e s s a r y  to e s t a b l i s h  that c o n­

duct was e n g a g e d  in k n o w i n g l y  and that the d e f e n d a n t  acted 

r e c k l e s s l y  as to c i r c u m s t a n c e  and result elements. 

A S  11.81.610(b).

Sec. 11.59.060. C H A R G I N G  U N D E R L Y I N G  CRIME

T h i s  s e c t i o n  c l a r i f i e s  an issue that m a y  arise in c h a rg ing 

a d e f e n d a n t  u n d e r  this legislation. If the p r o s e c u t o r  

decides to p r o c e e d  a g a i n s t  t h e ; deif e ndant for b o t h  a v i o­

lat i o n  o f  A S  11.59.040 or 11.59.050, a n d  the u n d e r l y i n g  

i l l e g a l  a c t i v i t y h e  o r  she m a y  do so in the same c h a rging 

instrument. I n  the e v e n t  that c o n s e c u t i v e  or concu r r e n t  

sente n c e s  are n o t  o t h e r w i s e  prohibited, they m a y  be a p p r o­

pr i a t e  in cases w h e r e  the u n d e r l y i n g  cr iminal a c t i v i t y  is 

c h a r g e d  i n  a d d i t i o n  to a v i o l a t i o n  of AS 11.59.040 or 11.- 

59.050. See U n i t e d  States v. B o y l a n , 620 F . 2 d  359, 361 

(2nd Cir. 1980) cert, d e n i e d , 449 U.S. 833 (1980).
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A R T I C L E  3. C I V I L  REMEDIES 

Sec. 11.59.070. E F F E C T  OF C O N V I C T I O N  O N  O T H E R  P R O C E E D I N G S

This section, w h i c h  is b a s e d  cn 18 U.S.C. sec. 1964, p r e­

cludes a d e f e n d a n t  w h o  has b e e n  c o n v i c t e d  u n d e r  AS 11.59.- 

040 or 11.59.050 f r o m  d e nying the e s s e n t i a l  e l e me nts of 

the c r i m e  in s u b s e q u e n t  litigation. U n l i k e  the federal 

s t a t u t e  w h i c h  o n l y  estops the d e f e ndant in s u b s e q u e n t  

l i t i g a t i o n  w i t h  the government, this s e c t i o n  estops the 

d e f e n d a n t  in a l l  s u b s e q u e n t  l i t i g a t i o n  w i t h  a n y  party. 

S i n c e  the d e f e n d a n t ' s  violatiop. <pf AS 11.59.010 has a l­

re a d y  b e e n  e s t a b l i s h e d  b e y o n d  a r e a s o n a b l e  doubt in the 

e a r l i e r  c r i m i n a l  p r o secution, there is no r e a s o n  to r e­

qui r e  the p l a i n t i f f  in a civil procec ling b r o u g h t  a g a i n s t  

the same d e f e n d a n t  to r e l i t i g a t e  the basis of the c r i mi nal 

conviction. Thi s is p a r t i c u l a r l y  the case since the b u r­

den  of t he ci vil l i t i g a n t  to e s t a b l i s h  a v i o l a t i o n  of 

A S  11.59.010 is b y  a p r e p o n d e r a n c e  of the evidence, w h i l e  

the g o v e r n m e n t  has a l r e a d y  e s t a b l i s h e d  a v i o l a t i o n  b e y o n d  

a r e a s o n a b l e  doubt.

Sec. 11.59.080. C I V I L  A C T I O N  F O R  T R E B L E  DAMAGES

This s e c t i o n  creates a civil a c t i o n  for treble damages 

a v a i l a b l e  to any person, i n c l ud ing the state, w h o  is 

i n j u r e d  in b u s i n e s s  or p r o p e r t y  as a result of a v i o l a t i o n
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of AS 11.59.010. This s e c tion serves two purposes. 

First, it c o m p e n s a t e s  those who have b e e n  i n jured  as a 

r esul t of r a c k eteering. Second, it imposes severe f i n a n­

cial d i s i n c e n t i v e s  on per sons w h o  v i o l a t e  A3 11.59.0' 

that are e v e r  a n d  above any criminal p e n a l t y  that m a y  bt 

i m pos ed a nd any f o r f e i t u r e  that is ordered. The civil 

remedie s a u t h o r i z e d  by th section provide a n other p o w e r­

ful d e t e r r e n t  a g a i n s t  pej. , ens who m a y  engage in conduct 

p r o h i b i t e d  by AS 11.59.010. The p l a i n t i f f  is on ly 

r e q u i r e d  to e s t a b l i s h  an i nj ury "to b u s iness  or property". 

"An a l l e g a t i o n  of c o m m e r c i a l  or c o m p e t i t i v e  injury is n o t  

r e q u i r e d . . . . "  B e n n e t t  v. B e r g , 685 F.2d  1053 (3th Cir.

1982), cert, d e n i e d , 104 S.Ct. 527 (1983).

A s s u m i n g  that a v i o l a t i o n  of AS 11.59.010 can be e s t a b­

lished, there is no r e q u i r e m e n t  that the p l a i n t i f f  a d d i­

tion a l l y  s h o w  that the i nj ury to his business or p r o p e r t y  

was c aused b y  the defend a n t ' s  racketeering, as o p p o s e d  to 

the i l l eg al a c t i v i t y  that was u s e d  to e s t a b l i s h

r a c k e t e e r i n g  u n d e r  AS 11.59.020. This n e b ulous and a r t i­

ficial d i s t i n c t i o n  has b e e n  r e c o g n i z e d  in a f e w  r e c e n t  

cases i n t e r p r e t i n g  the federal law, but it is s p e c i f i c a l l y  

r e j e c t e d  here as b e i n g  c o n t r a r y  to the intent of this l e g­

islation. See B a nkers Trust Co. v. R h o a d e s . 53 U.S.L.W.

2063 (2d. Cir. J u l y  26, 1984); Moss v. M o r g a n  Stanl ey

I n c . , 553 F.Supp. 1347 (S.D. N.Y. 1983), cert, d e n i e d , 104 

S.Ct. 1280 (1984).
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Un l i k e  a c r i minal p r o s e c u t i o n  under this l e g i s l a t i o n  w h e r e  

the proof r e q u i r e d  to e s t a b l i s h  a v i o l a t i o n  m u s t  be b e y o n d  

a r e a s o n a b l e  doubt, the el ements of a civil a c t i o n  b r o u g h t  

u n d e r  this s e c t i o n  n e e d  o n l y  be e s t a b l i s h e d  b y  a p r e p o n­

derance of the evidence. See U n i t e d  States v. C a o e t t o , 

502 F. 2d lojl, 1357 (7th Cir. 1974), cert, d e n i e d , 420 

U.S. 925 (1975); H e r m a n  & M a c L e a n  v. H u d d l e s t o m , 51

U.S.L.W. 4099 (Jan. 24, 1983). As p r e v i o u s l y  discussed,

there is no r e q u i r e m e n t  that the d e f e ndant  be s h o w n  to be 

a part of " o r g a n i z e d  crime."

AS 1 1 .59.080 does not r e q u i r e  t.hatj a criminal p r o s e c u t i o n  

a g a inst the d e f e n d a n t  b e r i n s t i t u t e d  or s u c c e s s f u l l y  c o m­

pl e t e d  as a p r e r e q u i s i t e  for a p e r s o n  to b r i n g  a p r i v a t e  

c a u s e  of action. Consequently, it is the i ntent of this 

le g i s l a t i o n  to s p e c i f i c a l l y  r e j e c t  a r ece nt c o n t r a r y  

i n t e r p r e t a t i o n  of the s i mila r federal law. See S e d i m a , 

S.P.R.L. v. I mrey C o . , 53 U.S.L.W. 2063 (2d Cir. A.ug. 7, 

1984). However, if a c r i m i n a l  p r o s e c u t i o n  is first s u c­

ces s f u l l y  brought, AS 11.59.070 p r e v e n t s  the d e f e n d a n t  

f r o m  d e nying the e s s e n t i a l  a l lega tions of the cri me in a 

subseq u e n t  civil action.

In a d d i t i o n  to a l l o w i n g  a civil cause of a c t i o n  for treble 

damages, this l e g i s l a t i o n  autho rizes a court to g r a n t  a 

w i d e  v a r i e t y  of e q u i t a b l e  r e l i e f  in c o n n e c t i o n  w i t h  an 

a c t i o n  b r o u g h t  u n d e r  this section. The p e r s o n  m a y  o b t a i n
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a r e s t r a i n i n g  o r d e r  to p r event future v i o l a t i o n s  of 

AS ll.59.01u, as w e l l  as r e s t r i c t i o n s  on the c o n du ct of 

the enterprise, i n c l u d i n g  its d i s s o l u t i o n  or r e o r g a n i z a­

tion. See AS 11.59.100.

Sec. 11.59.090. P R O P E R T Y  S U BJECT TO F O R F E I T U R E

One of the p r i n c i p a l  goals of the federal law u p o n  w h i c h  

this l e g i s l a t i o n  is b a s e d  was to r emove the p r o f i t  from 

c r i m i n a l  a c t i v i t y  "by s e p a r a t i n g  the r a c k e t e e r  f r o m  the 

d i s h onest gain." R u s s e l l o  v. U n i t e d  S t a t e s , 10< S.Ct. 

296, 303 ( 1983). T h e  m e c h a n i s m  p s e d  to a c c o m p l i s h  that 

g o a l  was the a d o p t i o n  o f r an e f f e c t i v e  f o r f e i t u r e  law. A  

similar a p p r o a c h  is t a k e n  in this legislation, w i t h  this 

se c t i o n  p r o v i d i n g  that p • p e r t y  u s e d  in v i o l a t i o n  of 

AS  11.59.010 is subject to forfeiture. The p r o c e d u r e s  

sp e c i f y i n g  h e w  the p r o p e r t y  is f o r f e i t e d  appear v- ^action 

3 of .his l e g i s l a t i o n  d i s c u s s e d  i n f r a . Th> L-m " p r o p e r­

ty" is d e f i n e d  in AS 1 1.59.900(2) to m e a n  "any thing of 

value, in clu d i n g  real or p e r s o n a l  property, claims against 

or interests in b u s i n e s s  or property, c o n t r a c t u a l  rights, 

securities, income, profits, or a ny o t h e r  b u s i n e s s  or f i­

nan c i a l  intere s t . "  The k e y  to the d e f i n i t i o n  is that the 

item, claim, i n t e rest or r i g h t  m u s t  b e  a thing of value.

Also c o ver ed b y  this forf iture p r o v i s i o n  are the proceeds 

of property, i n c l u d i n g  p r o f i t s  a c q u i r e d  from a v i o l a t i o n



of AS 11.59.010. In R u s s e l i o  v. U n i t e d  S t a t e s , 104 S.Ct. 

296, 301 (1983), the S u p r e m e  Court s t r e s s e d  the i m p o r t a n c e  

of c o v e ring p r o f i t s  d e r i v e d  f r o m  r a c k e t e e r i n g  u n d e r  a f o r­

fei ture statutes.

F o r f e i t u r e  of an i n t erest in an ill egitimate 
a s s o c i a t i o n - i n - f a c t  o r d i n a r i l y  w o u l d  be of l i t­
tle u s e  b e c a u s e  an a s s o c i a t i o n  of that k i n d  
r a r e l y  has i d e n t i f i a b l e  assets; instead, p r o­
ceeds or p r o f i t s  u s u a l l y  are d i s t r i b u t e d  i m m e d i­
ately. Thus c o n s t r u i n g  [the fed eral forfe i t u r e  
statute] to r e a c h  o n l y  interes ts in an e n t e r­
prise w o u l d  b l u n t  the e f f e c t i v e n e s s  of the p r o­
v i s i o n  in c o m b a t t i n g  i l l e g i t i m a t e  enterprises, 
and w o u l d  m e a n  that "[w]h o l e  areas of o r g a n i z e d  
c r i m inal a c t i v i t y  w o u l d  be p l a c e d  beyond" the 
r e a c h  o f  the statute. U n i t e d  States v. 
Turkette, 452 U.S. at 589. ; j

U n d e r  A S  11,59.090(1), p r o p e r t y  is subject to f o r f e i t u r e  

if it w a s  a c q u i r e d  or m a i n t a i n e d  in v i o l a t i o n  of, or in 

the c o u r s e  of viola t i n g ,  A S  11.59.010. Thus the d e f e n­

dant's i n t e r e s t  in the e n t e r p r i s e  itself is subject to 

f o r f e i t u r e  if it w a s  a c q u i r e d  in v i o l a t i o n  of AS 11.- 

59.010. For example, if the d e f e n d a n t  a c q u i r e d  a busin ess 

t h r ough r a c k e t e e r i n g ,  that b u s i n e s s  w i l l  be f o r f e i t e d  to 

the state. M o r e o v e r ,  p r o p e r t y  such as firearms and a u t o­

mo b i l e s  is subject to f o r f e i t u r e  if a c q u i r e d  in the course 

of v i o l a t i n g  A S  11.59.010. E v e n  if such p r o p e r t y  is n e v e r  

a c t u a l l y  u s e d  as p a r t  o f  the illegal activity, it is s u b­

ject  to f o r f e i t u r e  if it w a s  i n t e n d e d  to be u s e d  to c o n­

duct or f a c i l i t a t e  i l l e g a l  activity, or to f u r ther the 

goals of the enterprise.
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AS 11.59.090(2) subjects to f o r f e i t u r e  any p r o p e r t y  u s e d  

or invest ed in v i o l a t i o n  of, or in the course of v i o l a t­

ing, AS 11.59.010. This p a r a g r a p h  in part p e rmit s the 

forfei t u r e  of p r o p e r t y  o b t a i n e d  t h r o u g h  r a c k e t e e r i n g  to 

o b t a i n  an interest in an e n t e r p r i s e  or to r u n  an e n t e r­

prise. This p a r a g r a p h  also covers p r o p e r t y  that m a y  not 

have b e e n  o r i g i n a l l y  d e r i v e d  f r o m  racke teering, b ut is 

n o n e t h e l e s s  a c t u a l l y  u s e d  in the course of v i o l a t i n g  

A S  11.59.010. P r o p e r t y  such as firearms, automobiles, 

c a s h  r e c eipts o b t a i n e d  w h i l e  r u n n i n g  the enterprise, or 

o t h e r  b u s in ess e q u i p m e n t  or supplies are thus s u bject to 

forfeiture. ; }

Finally, AS 11.59.090(3) covers property, or its proceeds, 

that is d e r i v e d  f r o m  r a c k e t e e r i n g  (i.e., from a p a t t e r n  of 

i l l e g a l  activity) w i t h o u t  the r e q u i r e m e n t  that some e n t e r­

pri s e  a c t u a l l y  b e  t a k e n  over. Thus if the s cheme is 

s t o p p e d  b e f o r e  it can i n f i l t r a t e  a legi ti m a t e  business, 

the i l l e g i t i m a t e  gains f r o m  the r a c k e t e e r i n g  are n o n e t h e­

less subject to forfeiture, even t h o u g h  the de fend a n t s  are 

n o t  subj ct to the severe c r i m i n a l  p e n a l t i e s  p r o v i d e d  u n­

der AS 11.59.040 a n d  11.59.050. B e cause it is impor t a n t  

to take away the p r o f i t  m o t i v e  e x i s t i n g  in r e p e a t e d  c r i m i­

nal activity, A.S 1 1 .59.090 has b e e n  i n c luded in this bill.
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S e c .  1 1 . 5 9 . 1 0 0 .  IN JU N C T IV E  R E L I E F

This s e c ti on p r o v i d e s  a m e c h a n i s m  to insure that e q u i t a b l e  

r e l i e f  c a n  be o b t a i n e d  to m i n i m i z e  the h a r m  c a u s e d  by 

r a c k e t e e r i n g  as w e l l  as to p r e s e r v e  the assets of the d e­

fendant for f u t u r e  r e c o v e r y  in the context of civil r e c o v­

ery, a c r i m i n a l  fine, or a forfeiture. The type of e q u i­

table r e l i e f  a u t h o r i z e d  by this s e c t i o n  depends on the 

_ tage of the l i t i g a t i o n  in w h i c h  it is sought and  w h o  is 

req •’.sting the relief. S u b s e c t i o n  (a) applies to r e l i e f  

that is sought b e f o r e  an a c t i o n  u n d e r  this l e g i s l a t i o n  is 

a c t u a l l y  f i l e d  and m a y  o n l y  be sought by the a t t o r n e y  g e n­

eral. S u b s e c t i o n  (b) a p plies to r e l i e f  that m a y  be g r a n­

ted once an a c t i o n  is filed. This r e l i e f  m a y  be sought by 

e i t h e r  the a t t o r n e y  g e n e r a l  or a civil p laintiff. S u b­

section (c) applies to e q u i t a b l e  r e l i e f  that m a y  be g r a n­

ted once an a c t i o n  is s u c c e s s f u l l y  concluded. T h e  r e l i e f  

m a y  be sought in c o n n e c t i o n  w i t h  e i ther  a civil or c r i m i­

nal p r o c e e d i n g  a u t h o r i z e d  b y  this legislation.

In r e f e r e n c e  to e q u i t a b l e  r e l i e f  that may b e  sought  in 

c o n j u n c t i o n  w i t h  a civil proc> iding, this s e ctio n is s u b­

ject  to due p r o c e s s  r e q u i r e m e n t s  g o v e r n i n g  e q u i t a b l e  r e­

lief. U n i t e d  States v. C a p p e t t o , 502 F . 2 d  1351, 1358 (7th 

Cir. 1974), cert, d e n i e d , 420 U.S. 925 (1975). T h e  p e r s o n  

se e k i n g  the i n j u n c t i o n  m u s t  s h o w  some p o t e n t i a l  injury, 

b ut n e e d  not s h o w  " i r r e p a r a b l e  i n j u r y  other than the
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injury to the p u b l i c  w h i c h  [is] inherent in the c o n d u c t  

made u n l a w f u l . . . . "  C a p p e t t o , 502 F . 2 d  at 1358-59. The

b r e a d t h  of the e q u i t a b l e  r e l i e f  a u t h o r i z e d  by this a c t i o n  

ev i d ences the c o n c e r n  of this legis l a t i o n  that the p l a i n­

t i f f’s ri g h t  to r e c o v e r y  c o u l d  be s e r i o u s l y  i m p a i r e d  b y  

the concealment, disposal, or r e m o v a l  f r o m  the j u r i s d i c­

tion of the p r o p e r t y  at issue.

In r e f e r e n c e  to e q u i t a b l e  r e l i e f  sought in c o n j u n c t i o n  

w i t h  a c r i mi nal prosec u t i o n ,  no p r e s e i z u r e  h e a r i n g  is 

r e q u i r e d  if the i n j u n c t i o n  is n e c e s s a r y  to a c hieve i m p o r­

tant g o v e r n m e n t a l  purposes. P r e s e i z u r e  n o t i c e  m i g h t  d e­

feat the p u r poses of this section. Moreover, the i n j u n c­

tion is i n i t i a t e d  by g o v e r n m e n t .of ficials r a t h e r  t h a n  p r i­

va t e  parties. U n i t e d  S tates v. S p i l o t r o , 680 F . 2 d  612, 

617 (9th Cir. 1982). D u e  p r o c e s s  r e q u i r e m e n t s  are s a t­

isfi e d  b y  a p r o m p t  p o s t s e i z u r e  h e a r i n g  once the i n j u n c t i o n  

has b e e n  entered. Sp i l o t r o  680 F . 2 d  at 617. It is w i t h i n  

the d i s c r e t i o n  of the s u p e r i o r  court to contin ue the i n­

ju n c t i o n  if it is s a t i s f i e d  that there is p r o b a b l e  cause 

to b e l i e v e  that the d e f e n d a n t  is g u i l t y  of v i o l a t i n g  

AS  1 1 .59.040 or 1 1.59.050 a n d  that the p r o p e r t y  at issue 

in the i n j u n c t i o n  is s u bject to f o r f e i t u r e  u n d e r  AS 11.- 

59.090. U n i t e d  States v. S p i l o t r o , 680 F.2d 612, 618 (9th 

Cir. 1982); U n ited States v. L o n g , 654 F . 2 d  911, 915 (3rd 

Cir. 1981). "It is not n e c e s s a r y  that the h e a r i n g  d u p l i­

cate the c r i minal trial." The p r o s e c u t i o n  is r e q u i r e d
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only to e s t a b l i s h  the p r o b a b i l i t y  that the d e f e nda nt w i l l  

be c o n v icted and p r o p e r t i e s  w i l l  be subject to forfeiture. 

S p i l o t r o , 680 F . 2 d  at 6 18. The l i k e l i h o o d  rf c o n v i c t i o n  

m a y  be e s t a b l i s h e d  by such e v i d e n c e  as testimon y of law 

e n f o r c e m e n t  officials  c o n c e r n i n g  the sources of d e f e n d­

ant's income and the l e g a l i t y  of that income. See L o n g t 

654 F . 2d at 915.

S e c . 11 .59.110. CIVIL I N V E S T I G A T I V E  D E M A N D

This section, w h i c h  is b a s e d  on 18 U.S.C. sec. 1968 p r o­

vides the state w i t h  the n e c e s s a r y  m e c h a n i s m  to? insure 

that inv est i g a t i o n s  into s u s p e c t e d  crim inal or c ivil v i o­

lations of this l e g i s l a t i o n  c a n  be c o m p l e t e d  successfully. 

The p rovisions are l a r g e l y  self explanatory, and c o n s i d e r­

ing that no appe llate cases ha'-e a r i s e n  u n d e r  the similar 

federal statue in the 14 years since enactment, the p r o­

visi o n s  of this s e c t i o n  w i l l  a p p a r e n t l y  p r esent no p r o b­

lems in administration.

Sec. 11.59.120. A T 1 E M P T  O R  S O L I C I T A T I O N  TO V I O L A T E  

AS 11.59.010

This s e c tion is incl u d e d  s olely for d r a fting c o n v e n i e n c e  

to insure that the q u o t e d  p h r a s e  does not have to be r e­

pea t e d  in the n u m e r o u s  r e f e r e n c e s  in AS 11.59.070 --

11.59.120 that d e p e n d  on e s t a b l i s h i n g  a v i o l a t i o n  of
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AS 1 1 . 5 9 . 0 1 0 .

A R T I C L E  4. G E N E R A L  P R O V I S I O N S  

Sec. 11.59.900. D E F I N I T I O N S

This s e c t i o n  defines two k e y  terms that are u s e d  t h r o u g h­

out this chapter, " e n t e r p r i s e "  and " property ."

(1) E n t e r p r i s e ; To c om mit any of the three p r o h i b­

ited acts d e s c r i b e d  in A S  11.59.010 an " e n t e r p r i s e "  must 

be involved. This s e c t i o n  define s that term. The defini- 

tion is n o t  l i m i t e d  to those e x a mples s p e c i f i c a l l y  listed, 

but is m e r e l y  illus t r a t i v e .  See U n i t e d  States v. H u b e r , 

603 F . 2 d  387, 394 (2d Cir. 1979), c e r t . d e n i e d , 444 U.S. 

1085 (1980). " T h e r e  is n o  r e s t r i c t i o n  u p o n  the a s s o c i a­

tions e m b r a c e d  b y  the definition; an e n t e r p r i s e  i ncludes 

any u n i o n  or group of i n d i v i d u a l s  a s s o c i a t e d  in fact". 

U n i t e d  States v. T u r k e t t e , 452 U.S. 576, 580 (1980).

Th e  d e f i n i t i o n  s p e c i f i c a l l y  includes legal as w e l l  as i l ­

legal entities. See U n i t e d  States v. T u r k e t t e , 452 U.S. 

576 (1980); see also U n i t e d  States v. G r i f f i n , 660 F.2d 

996 (4th Cir. 1981), cert, d e n i e d  102 S.Ct. 1029 (1982). 

There is no r e q u i r e m e n t  that the m e m b e r s h i p  of the e n t e r­

prise r e m a i n  static t h r o u g h o u t  its existence. See U n i t e d  

States v. C l e m o n e s , 577 F . 2 d  1247, 1253, m o d i f i e d , 532
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F . 2d 1373 (5th Cir. 1978), cert, d e n i e d , 445 U.S. 927

(1980). Further, the d e f i n i t i o n  of enterp r i s e  is b r o a d  

enough to include a s i n g l e - p e r s o n  enterprise. See U n i t e d  

States v. H a r t l e y , 678 F . 2 d  961, 989 (11th Cir. 1982), 

cert, d e n i e d , 103 S.Ct. 834 (1983); U n i t e d  States v. 

B e n n y , 559 F.Supp. 264, 266-71 (N.D. Cal. 1983).

The f e d e r a l  d e f i n i t i o n  of e n t e r p r i s e  has been i n t e r p r e t e d  

on n u m e r o u s  o c c a s i o n s  to apply to comme r c i a l  entities, 

b e n e v o l e n t  organi zations, and g o v e r n m e n t a l  entities. This 

l e g i s l a t i o n  intends co adopt the federal a p p r o a c h  of 

b r o a d l y  i n t e r p r e t i n g  the d e f i n i t i o n  of enterprise; as i l­

lu s t r a t e d  b y  s u c h  cases as U n i t e d  States v. W e i s m a n , 624 

F . 2 d  1118, 1120 (2d Cir.) c e r t . d e n i e d , 449 U.S. 871

(1°80); U n i t e d  States v. P r o v e n z a n o , 688 F . 2 d  194, 199-200 

(3rd Cir.), cert, d e n i e d , 459 U.S. 1071 (1982); U n i t e d

States v. T h o m p s o n , 685 F . 2 d  993, 994-95 (6th Cir.), c e r t . 

d e n i e d , 459 U.S. 1072 (1982); U n i t e d  States v. L o n g , 651 

F . 2 d  239, 241 (4th Cir.), cert, defied, 454 U.S. 896

(1981); U n i t e d  States v. S t r a t t o n , 649 F . 2 d  1066, 1074-75

(5th Cir. 1980) and cases cited a p p r o v i n g l y  therein; U n i t­

ed States v. G r z y w a c z , 603 F . 2 d  682, 685-87 (7th Cir.

1979), cert, d e n i e d , 446 U.S. 935 (1980); U n i t e d  States v . 

D o z i e r , 672 F . 2 d  531 , 543 a n d  n. 8 (5th Cir.) c e r t .

d e n i e d , 459 U.S. 943 (1982); U n i t e d  States v. B a g a r i c , 706 

F . 2 d  42 (2d Cir.), cert, denied, 104 S.Ct. 283 (1983).
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E s t a b l i s h i n g  a p a t t e r n  of r a c k e t e e r i n g  is not a u t o m a t i­

cally suff icient by i t self to e s t a b l i s h  the e x i s t e n c e  of 

an enterprise. "While the p r o o f  u s e d  to e s t a b l i s h  those 

separate elements  m a y  in a p a r t i c u l a r  case coalesce, pr oof 

of one does n o t  n e c e s s a r i l y  e s t a b l i s h  the other. The 'en­

terprise' is n o t  the 'pattern of r a c k e t e e r i n g  activity'; 

it is an e n t i t y  s e p arate and apart f r o m  the p a t t e r n  of 

a c t i v i t y  in w h i c h  it engages." U n i t e d  States v. T u r k e t t e , 

452 U.S. at 583-85. See g e n e r a l l y  U n i t e d  States v. 

Mazzei, 700 F . 2 d  85, 87-90 (2d Cir.), cert, d e n i e d, 103

S.Ct. 2124 (1983); U n i t e d  States v. C a g n i n a , 697 F . 2 d  915, 

921 (11th Cir.), c e r t . d e n i e d , 104 S.Ct. 175 (1983^,.

(2) P r o p e r t y ; This d e f i n i t i o n  w i l l  be of p r i m a r y  

i m p o r t a n c e  in a p p l y i n g  the f o r f e i t u r e  p rovis i o n s  in sec. 3 

of the bill. T h o s e  f o r f e i t u r e  prov i s i o n s  apply to p r o p e r­

ty and p r o c e e d s  of p r o p e r t y  acquired, maintained, used, 

invested, or d e r i v e d  from v i o l a t i o n  of AS 11.59.010. C o n­

sistent  w i t h  the r ecen t d e c i s i o n  of the Suprem e Court in 

R u s s e l l o  v. U n i t e d  S t a t e s , 104 S.Ct. 296, the d e f i n i t i o n  

of p r o p e r t y  s p e c i f i c a l l y  includes profits.

S e cti on 3. F o r f e i t u r e s

This s e c t i o n  of the bi ll has two r e l a t e d  purposes. First, 

it spec ifies the pro ce d u r e s  a p p l i c a b l e  to the forfei t u r e  

of p r o p e r t y  a u t h o r i z e d  b y  this l e g i s l a t i o n  in
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A S  11.59.090. Secondly, it e f f e c t i v e l y  c o n s o l i d a t e s  m a n y  

state f o r f e i t u r e  p r o c e d u r e s  in a single n e w  a r t i c l e  a d d e d  

to AS 9. This c o n s o l i d a t i o n  of state f o r f e i t u r e  p r o c e­

dures w i l l  m i n i m i z e  the p o s s i b i l i t i e s  of u n i n t e n d e d  i n c o n­

sisten cies in c o v e r a g e  and r educe the v o l u m e  of laws that 

are r e q u i r e d  w h e n e v e r  f o r f e i t u r e  is authorized. A d d i t i o n­

ally, since m a n y  i n s t anc es of r a c k e t e e r i n g  m a y  i n volve 

co n d u c t  that v i o l a t e s  crimes d e f i n e d  o u t s i d e  this l e g i s­

lation, it is a p p r o p r i a t e  to i n clude the g e n e r a l  p r o c e­

dures p e r t a i n i n g  to forfei t u r e  in this legislation.

A R T I C L E  7. F O R F E I T U R Ei. ■ . — ■ — i ■ ■ i<

S e c. 09.50.400. P R O C E D U R E S  A P P L I C A B L E  IN F O R F E I T U R E  P R O­

CEE DINGS

This s e c t i o n  a c c o m p l i s h e s  the c o n s o l i d a t i o n  of f o r f e i t u r e  

pr o c e d u r e s  r e f e r r e d  to above. For f o r f e i t u r e  p r o c e d u r e s  

to be initiated, f o r f e i t u r e  m u s t  be a u t h o r i z e d  b y  state 

law. AS 11.59.090 s p e c i f i c a l l y  auth or i z e s  the f o r f e i t u r e  

of p r o p e r t y  u s e d  in v i o l a t i o n  of AS 11.59.010, w h i l e  othe r 

state statute s a l s o  a u t h o r i z e  f o r f e i t u r e  in s p e c i f i e d  c i r­

cumstances. See e . g . , AS 1 1.66.270 and AS 17.30.110 as 

a m e n d e d  in secs. 5 and 9 of this bill.

If f o r f e i t u r e  is a u t h o r i z e d  by state law, the secti ons in 

this a r t i c l e  w i l l  g o v e r n  the p r o c e d u r e s  a p p l i c a b l e  to the
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forfei t u r e  procedure. T h e r e  is, however, one import ant 

e x c e p t i o n  to the g e n e ral r u l e  that all f o r f e i t u r e  p r o c e e d­

ings are g o v e r n e d  by AS 09.50. In cases w h e r e  the l e g i s­

lature w i s h e s  to m a k e  p r o p e r t y  subject to f o r f e i t u r e  p r o­

cedures that are d i f f e r e n t  f r o m  those i n c l u d e d  in this 

article, it can s p e c i f i c a l l y  do so. However, if d i f f e r e n t  

f o r f e i t u r e  p r o c e d u r e s  are not " o t h e r w i s e  s p e c i f i c a l l y  p r o­

vi d e d  in the state law a u t h o r i z i n g  forf ei t u r e , "  the p r o p­

erty is subject to f o r f e i t u r e  u n d e r  the p r o c e d u r e  s p e c­

ified in this article.

Sec. 09.50.410. S E I Z U R E  A N D  C U S T O D Y  OF P R O P E R T Y  ,     - —— ■ ■ ■— — ■■ ■.■ — — —  ■     - —    ie

P r o p e r t y  subject to f o r f e i t u r e  m a y  be seize d w i t h  or w i t h­

out a court order u n d e r  the p r o v i s i o n s  of AS 09.50.410(a). 

W h e n  p r o p e r t y  is seized w i t h o u t  a court order u n d e r  p a r a­

gra p h  (a)(3), it m a y  n o t  be h e l d  for m o r e  than 48 hours 

u nless an e x t e n s i o n  is o b t a i n e d  f r o m  the court.

Once p r o p e r t y  has b e e n  seized, the c o m m i s s i o n e r  of p ublic 

s afet y or a local law e n f o r c e m e n t  a g e n c y  is r e s p o n s i b l e  

for a s s uming c u s t o d y  of the p r o p e r t y  u n d e r  A S  09.50.- 

410(b). Onl y the court w i t h  j u r i s d i c t i o n  over the p r o p e r­

ty can r e quire a s u b s e q u e n t  m o v e m e n t  of the property.

AS 09.50.410(c) p r o v i d e s  that the p r o p e r t y  m u s t  be i n v e n­

toried w i t h i n  10 days a f t e r  it is seized, and that the
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v a l u e  of any items, o t h e r  than c o n t r o l l e d  substances, must 

be estimated. T h e  r e s u lts of this e s t i m a t e  w i l l  be of 

i m p o r t a n c e  in d e t e r m i n i n g  the r e q u i r e d  n o tic es that m u b t  

be sent u n d e r  AS 09.5U.*.:20.

Sec. 09.50.420. N O T I C E  OF S E I Z U R E  A N D  F O R F E I T U R E  ACTION; 

A N S W E R S

O n c e  p r o p e r t y  has b e e n  s e i z e d  u n d e r  AS 09.50.420, the c o m­

mi s s i o n e r  of p u b l i c  s a f e t y  is r e q u i r e d  to c omply w i t h  the 

n o t i c e  p r o v i s i o n  o u t l i n e d  in this section.

AS 09.50.420(a) p e r t a i n s  to the n o t i c e  r e q u i r e d  after s e i­

zure of the p r o p e r t y  bu t b e f o r e  the state instit u t e s  f o r­

ma l  f o r f e i t u r e  proc ee d i n g s .  N o t i c e  m u s t  be sent to any 

p e r s o n  w h o  has an i n t e r e s t  in the p r o p e r t y  as d e s c r i b e d  in 

this subsection. However, if a f o r f e i t u r e  p r o c e e d i n g  has 

b e e n  i n s t i t u t e d  w i t h i n  30 days after seizu re of the p r o p­

erty, the n o t i c e  r e q u i r e d  b y  s u b s e c t i o n  (a) n e e d  n o t  be 

given. This is b e c a u s e  the n o t i c e  r e q u i r e d  in AS 09.50.- 

420(b) w i l l  p r o v i d e  s u f f i c i e n t  n o t i c e  to persons w i t h  i n­

terests in the property.

A S  09.50.420(b) d e s c r i b e s  a s eparate a n d  a d d i t i o n a l  n o t i c e  

that m u s t  be sent w i t h i n  30 days after  the state a c t u a l l y  

institutes the f o r f e i t u r e  pr oceeding. Since a de fendant 

in a cr iminal case has a l r e a d y  r e c e i v e d  n o t i c e  of the
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p r o c e e d i n g  u n d e r  AS 09.50.430(a), no a d d i t i o n a l  n otice 

n e e d  be sent to the defendant.

AS 09. 50.420(c) p r o v i d e s  a m e c h a n i s m  w h e r e b y  p a r t i e s  w i t h  

an i n t e r e s t  in the p r o p e r t y  sought to be f o r f e i t e d  can 

file an a n s w e r  in o r d e r  to argue  a g ain st f o r f e i t u r e  or for 

a r e m i s s i o n  of the property. Since c o n t r o l l e d  substances 

and i m i t a t i o n  c o n t r o l l e d  su bstances are s u m m a r i l y  f o r­

fe i t e d  to the s tate u n d e r  AS 17.30.126, AS 09.50.420(d) 

p r o v i d e s  that the n o t i c e  r e q u i r e m e n t s  s p e c i f i e d  in this 

s e c t i o n  do n o t  a p p l y  to the f o r f e i t u r e  of c o n t r o l l e d  s u b­

stances. i }

Sec. 09.50.430. P R O C E E D I N G S  R E S U L T I N G  IN FORFEITURE; B U R­

D E N  O F  P R O O F

T h i s  s e c t i o n  lists the u n d e r l y i n g  pr ocee d i n g s  in w h i c h  

f o r f e i t u r e  m a y  be initiated, and specifies the b u r d e n  of 

p r o o f  r e q u i r e m e n t  in all f o r f e i t u r e  proceedings.

U n d e r  AS 09.50.430(a), a f o r f e i t u r e  p r o c e e d i n g  m a y  b e  i n i­

tiat e d  in one of three p r oceeding s. In the event that the 

s tate has i n s t i t u t e d  a c r i m i n a l  p r o s e c u t i o n  or civil 

a c t i o n  r e l a t i n g  to the c o n duct m a k i n g  the p r o p e r t y  subject 

to forfeiture, the filing of a m o t i o n  to forfeit in that 

p r o c e e d i n g  w i l l  i n i tiate the f orfeiture action. F o r  e x a m­

ple, if the d e f e ndant is c h a r g e d  under AS 11.59.040 or
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11.5'.050 for conduct i n v o l v i n g  the takeover of an e n t e r­

prise t h r o u g h  racketeering, the state m a y  also file a m o ­

tion seeking f o r f e i t u r e  of the e n t e r p r i s e  and all p r of its 

o b t a i n e d  by the d e f e n d a n t  as a result of the illeg al c o n­

duct. See AS 1 1 .59.090. Similarly, if the state has 

f i l e d  a civil a c t i o n  for an i njuncti on or for treble d a m­

ages, it m a y  also i n c l u d e  a m o t i o n  to forfeit property.

A l t e r n a t i v e l y ,  the state m a y  i n s t itute a forfei t u r e  p r o­

cee d i n g  s i m p l y  by f iling a com plaint seeking f o r f e i t u r e  in 

an in r e m  p r o c e e d i n g  invo lving the p r o p e r t y  s u bject to 

forfeiture. In this instance,; there is no r e q u i r e m e n t  

that any a d d i t i o n a l  c i v i l : or c r i minal a c t i o n  be i n s t i t u t e d  

that rel ites to the p r o p e r t y  w h i c h  is the subject of the 

forfeiture.

A S  11.50.430(b) p r o v i d e s  that forfe i t u r e  p r o c e e d i n g s  are 

t r i e d  b e f o r e  a j u d g e  s i tting w i t h o u t  a jury. At the h e a r­

ing, the state m u s t  e s t a b l i s h  b y  a p r e p o n d e r a n c e  of the 

e v i d e n c e  that the p r o p e r t y  is subject to forfeiture. The 

same b u r d e n  of p r o o f  applies r egard less of w h e t h e r  the 

f o r f e i t u r e  is sought b y  m o t i o n  in a criminal or c i v i l  pro- 

ceeti '.ng r e l a t i n g  to the p r o p e r t y  or in an in r e m  p r o c e e d­

ing.

Sec. 09.50.440. D E F E N S E S  E X E M P T E D
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This s e ction emphas i z e s  that a f o r f e i t u r e  p r o c e e d i n g  is 

d i s t i n c t  f r o m  any c r i m i n a l  p r o c e e d i n g  i n v o l v i n g  the p r o p­

erty  sought to be forfeited. It is there f o r e  irrelevant 

in the f o r f e i t u r e  p r o c e e d i n g  that an earlie r criminal 

p r o s e c u t i o n  i n v o l v i n g  the same p r o p e r t y  that the state 

seeks to f o r f e i t  r e s u l t e d  in an a c q u i t t a l  or a c o n v i c t i o n  

of a l esser i n c l u d e d  offente. This is b e c a u s e  the b u r d e n  

of p r o o f  a p p l i c a b l e  in the c ivil p r o c e e d i n g  is less than 

r e q u i r e d  for a c r i m i n a l  conviction. See U n i t e d  States v. 

One (~l) 1969 B u i c k  R i v i e r a , 493 F . 2 d  553 (5th Cir. 1974); 

One L o t  E m e r a l d  C u t  Stones and One R i n g  v. U n i t e d  S t a t e s , 

409 U.S. 232 (/972>; U n ited Statesiv. K i s m e t o g l u , 476 F . 2 d  

269 (9th Cir.) c e r t . d i s m i s s e d , 410 U.S. 976 (1973).

I n  the c i v i l  p r o c e e d i n g  the state m u s t  only p r o v e  b y  a 

p r e p o n d e r a n c e  o f  the e v i dence that the p r o p e r t y  is subject 

to forfeiture. A S  09.50.430(b). In a c r i minal p r o s e c u­

tion, the v i o l a t i o n  of the u n d e r l y i n g  crime m u s t  be e s t a b­

lis h e d  b e y o n d  a r e a s o n a b l e  doubt. Therefore, a j u r y  d e­

ter m i n a t i o n  in a c r i m i n a l  case that the d e f e n dant is not 

g u i l t y  of the c h a r g e d  o f f ense does not m e a n  that it has 

also d e t e r m i n e d  that the state has f ailed to e s t a b l i s h  the 

v i o l a t i o n  of state law u n d e r  the p r e p o n d e r a n c e  of the e v i­

dence s t a n d a r d  a p p l i c a b l e  in civil f o r f e i t u r e  proceed ings.

Secs. 09.50.450, 09.50.460. P E T I T I O N  F O R  R E L E A S E  A N D  DIS- 

P O S I T T O N  OF S EIZE D P R O P E R T Y
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U n d e r  c e r t a i n  circumstances, p r o p e r t y  m a y  be r e l e a s e d  or 

d i s p o s e d  of u n d e r  AS 09.50.450 a n d  09.50.4o0 b e f o r e  the 

c o u r t ' s  d e c i s i o n  o n  forfeiture. AS 09.50.450(b) provides 

th a t  p r o p e r t y  that is not l i k e l y  to be u s e d  in a court 

p r o c e e d i n g  can be r e l e a s e d  if r e l e a s e  is foun d to be in 

t h e  b e s t  in ter e s t s  of the state a n d  the c l a i m a n t  posts 

a d e q u a t e  s e c u r i t y  for the pr operty. A d d i tion ally, the 

c l a i m a n t  or state can r e que st d i s p o s i t i o n  cf the p r o p e r t y  

b e f o r e  the d e c i s i o n  on forfeiture. This m a y  occur, for 

example, w h e n  the p r o p e r t y  is p e r i s h a b l e  or w h e n  its v a l u e  

m a y  o t h e r w i s e  d e c r e a s e  during the. proceedings. T h e  p r o­

ceeds of the sale are then t r e a t e d  as the p r o p e r t y  w h i c h  

ir r u j ject to f o r f e i t u r e /

Sec. 09.50.470. F O R F E I T U R E  AND R E M I S S I O N

S u b j e c t  only to the right of an i n n ocen t p a r t y  to protect 

his i nter e s t  in the property, this sect ion make s f o r f e i­

ture m a n d a t o r y  once it is e s t a b l i s h e d  that the p r o p e r t y  is 

s u b j e c t  to forfeiture, r e g a r d l e s s  of the p r o c e e d i n g  in 

w h i c h  f o r f e i t u r e  is sought. T h e  court does n o t  r e t a i n  

d i s c r e t i o n  on the issue of f o r f e i t u r e  once it is shown 

t h a t  the p r o p e r t y  is subject to forfeiture.

T h e  i n t r o d u c t o r y  c l a u s e  of AS 09.5 0.470(a) refers .̂o "the 

l a w  a u t h o r i z i n g  f o r f e i t u r e . "  To r e s o l v e  any p o s s i b l e  a m­

b i g u i t y  on this point, the law a u t h o r i z i n g  the forfeitur e
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of p r o p e r t y  o b t a i n e d  in v i o l a t i o n  of AS 11.59.010 is 

AS 11.59.090. O t h e r  laws, b e si des AS 11.59.090, authorize  

the f o r f e i t u r e  of property, and once it is shown  that the 

p r o p e r t y  w a s  s u b j e c t  to f o r f e i t u r e  u n d e r  those laws, that 

p r o p e r t y  m u s t  also be f o r f e i t e d  to the state u n d e r  

AS 09.50. F o r  example, AS 17.30.110, as r e p e a l e d  a n d  r e­

en a c t e d  b y  sec. 9 of this bill, a u t h o r i z e s  the forf eiture 

of p r o p e r t y  u s e d  in v i o l a t i o n  of the laws i n v o l v i n g  con-
i

t r o l l e d  substances. Once it is s h o w n  that the p r o p e r t y  

m e t  the r e q u i r e m e n t s  of f o r f e i t u r e  s p e c i f i e d  in 

A S  17.30.110, that p r o p e r t y  m u s t  be f o r f e i t e d  to the state 

in a c c o r d a n c e  w i t h  the p r o c e d u r e s j s p e c i f i e d  in this c h a p­

ter.

T h e  r i g h t  of an i n n o c e n t  p e r s o n  to o b t a i n  the r e t u r n  of 

his i n t e r e s t  in p r o p e r t y  is s o m e t i m e s  r e f e r r e d  to a " r e­

mis s i o n . "  R e m i s s i o n  is a f o r m  of " p a r d o n "  of the f o r­

fei t e d  property. T h e  L a u r a , 114 U.S. 411 (1885). U n d e r  

AS 0 9 . 5 0 . 470( a)(1) —  (3), a t o t a l l y  inn ocent p e r s o n  w i t h  

a n  i n t e r e s t  in p r o p e r t y  subject to f o r f e i t u r e  m a y  p r o t e c t  

his or h e r  i n t e r e s t  in the property. In a l l o w i n g  an i n n o­

cent p e r s o n  to p r o t e c t  his or h e r  interest, this section 

r e c o g n i z e s  that the failure to p r o v i d e  s u c h  an o p p o r t u n i t y  

w o u l d  v i o l a t e  the A l a s k a  Constituti on. State v. R i c e , 626 

P . 2d 104, 111-15 (Alaska 1981). A s s u m i n g  that the c l a i m­

ant can s a t i s f y  the r e q u i r e m e n t s  of p a r a g r a p h s  (a)(1) —

(3), the c ourt is p r o v ided w i t h  sev eral opti ons in
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A S  09.50.470(b) for p r o t e c t i n g  the c l a i m a n t ' s  interest 

d e p e n d i n g  o n  the extent of that interest.

F e d e r a l  s t a t u t o r y  and case law has e s t a b l i s h e d  that only 

p a r t i e s  vho are i g n orant of the i l l eg al u s e  or i n t e n d e d  

u s e  of p r o p e r t y  sought to be forfeited, and w h o  are non- 

n e g l i g e n t  in l e n ding or leasing their property, can q u a l i­

fy as c l a i m a n t s  e n t i t l e d  to " r e m i s s i o n "  or " r e m i t t a n c e . "  

S e e , e . g . , 18 U.S.C. sec. 3617(b), w h i c h  codifies case law 

f r o m  the p r o h i b i t i o n  era. The b u r d e n  is p l a c e d  u p o n  the 

c l a i m a n t  to p r o v e  b y  a p r e p o n d e r a n c e  of the e v i d e n c e  that 

he  or she deser ves r e l i e f  u n d e r  t^he r e m i s s i o n  standards. 

S e e , e . g . , W i l s o n  M o t o r  Co. v. U n i t e d  S t a t e s , 96 F . 2 d  29, 

30 (9th Cir. 1938); U n i t e d  States v. C.I.T. C o r p . , 93 F . 2 d  

469, 470 (2d Cir. 1937); U n i t e d  States v. One 1933 F o r d  

V- 8  C o a c h , 14 F.Supp. 243 (E.D. 111. 1936).

T h e  c l a i m a n t  m u s t  e s t a b l i s h  u n d e r  AS 09.50.4 70(a)(1) that 

h e  or she h a d  a g o o d  f a i t h  p r o p e r t y  interest in the i t e m  

at the time of the i l l eg al use. F l o r i d a  Dealers and G r o w­

ers B a n k  v. U n i t e d  S t a t e s , 279 F . 2 d  673 (5th Cir. 1960); 

U n i t e d  S tates v. One 1936 M o d e l  F o r d  C o a c h , 58 F.Supp. 802 

(M.D. Ga. 1944). A d d iti onally, AS 0 9 . 5 U . 4 7 0 ( a ) (2) a n d  (3) 

r e q u i r e  the c l a i m a n t  to e s t a b l i s h  that he was i g n o r a n t  of 

the i l l e g a l  use or i n t e n d e d  use a nd w a s  not n e g l i g e n t  in 

l e n d i n g  or l e a s i n g  the property. This p r o v i s i o n  is b a s e d  

o n  18 U.S.C. sec. 3617(b)(2). See O n e  1941 F o r d  1/2 Ton

- 4 2 -



P ickup T r u c k  v. U n i t e d  S t a t e s , 140 F . 2 d  255 (6th Cir. 

1944); F e d e r a l  C r e d i t  Co. v. U n i t e d  S t a t e s , 109 F . 2 d  121 

(5th Cir. 1940). C o m p a r e  C a l e r o - T o l e d o  v. P e a r s o n  Y acht 

L e a s i n g  C o . , 416 U.S. 663 (1974).

Sec. 09.50.480. S T A T E  D I S P O S A L  OF F O R F E I T E D  P R O P E R T Y

O n c e  the p r o p e r t y  is forfeited, the c o m m i s s i o n e r  of a d m i n­

ist r a t i o n  is r e s p o n s i b l e  for d e t e r m i n i n g  the e v e n t u a l  d i s­

p o s i t i o n  o f  the property. V a r i o u s  options are l i s t e d  in 

this section.

« 1

S e c tions 4-12. M I S C E L L A N E O U S  SECTION S

T h e  r e m a i n i n g  s e c t i o n s  of the b i l l  m a k e  sever al m i s c e l l a­

neous c o m p l e m e n t a r y  a mendments  to e x i s t i n g  laws.

S e c t i o n  4 . This s e c t i o n  amends the e x i s t i n g  e x t o r t i o n  

st a t u t e  to s p e c i f i c a l l y  p r o v i d e  that e x t o r t i o n  is c o m m i t­

ted w h e n  the d e f e n d a n t  makes one of the threats d e s c r i b e d  

in A S  1 1 .41 .520(a)(1) —  (7) to a s s i s t  in the c o l l e c t i o n  

of a debt. This p r o v i s i o n  w i l l  insure c o v e rage of conduct 

c o m m o n l y  a s s o c i a t e d  w i t h  loan s h a r k i n g  u n d e r  this l e g i s­

lation.

Section s 5, 6, 9, a n d  1 0 . These sections m a k e  several

c o n f o r m i n g  amend m e n t s  to insure that gambling, c o n t r o l l e d
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substances, an d i m i t a t i o n  c o n t r o l l e d  substances are s u b­

jec t  to the f o r f e i t u r e  p r o c e e d i n g s  specified in AS 09.50.

S e c t i o n  7 . This a m e n d m e n t  insures that all u n c l a s s i f i e d  

felonies, i n c l u d i n g  I l leg al C o n t r o l  of an E n t e r p r i s e  in 

the Firs t Degree, are subject r:o the fine a u t h o r i z e d  b y  

this section.

S e c t i o n  8 . This a m e n d m e n t  is n e c e s s a r y  to a u t h o r i z e  a 

t e r m  of i m p r i s o n m e n t  for a v i o l a t i o n  of AS 11.59.040.

S e c t i o n  11. R E P E A L S . This s e ct ion repea ls s e v er al s t a t­

utes p e r t a i n i n g  to p r o c e d u r e s  a p p l i c a b l e  in drug f o r f e i­

ture cases w h i c h  are u n n e c e s s a r y  w i t h  the enactment, in 

sec. 3 of the bill, of the n e w  a r t i c l e  in AS 09. Note 

that e x i s t i n g  AS 17.30.126, w h i c h  pertains  to the s u mmary  

f o r f e i t u r e  of c e r t a i n  c o n t r o l l e d  substances, is n o t  r e­

pealed.

S e c t i o n  12. E F F E C T I V E  D A T E . This section specifies a 

J a n u a r y  1, 1986, e f f e c t i v e  date.



A P P E N D I X  A

States that have a d o p t e d  l e g i s l a t i o n  s i milar to the f e d e r­

al R a c k e t e e r i n g  I n f l u e n c e d  a n d  C o rrupt O r g a n i z a t i o n s  t i­

tle:

1. Ariz. Rev. Stat. Ann. § 13-2312 (1978).

2. Cal. P e n a l  Code § 186 (West Supp. 1983).

3. Colo. Rev. Stat. § 18-17-101 (1981).

4. 1982 Corm. Pub. Acts. 343.

5. Fla. Stat. Ann. § 895.01 (West Supp. 1982).

6. Ga. C o d e  Ann. § 16-14-^1 j(Sup. 1982).

7. H a w a i i  Rev. S tat. § 842-1 (1976).

8. Idaho Code § 18-7801 (Supp. 1982).

9. T h e  Illinois N a r c o t i c s  P r o f i t  F o r f e i t u r e  Act,
H.R. 2450 (1982).

10. Ind. C o d e  A n n . , § 34-45-6-1 (Burns Sup. 1982).

11. N e v a d a  Rev. Stat., , c h a p t e r  207 (1983).

12. N.J. Stat. Ann. § 2C:41 (West 1982).

13. N.M. Star.. Ann. <j 30-42-1 (Supp. 1978).

14. N.D. Cent. Code § 12.1-106.1 (C.Cupp. 1983).

15. Cr. Rev. Stat. § 166-715 (1981).

16. 18 Pa. Cons. Stat. § 911 (1978).

17. R . I . Gen. Laws § 7-15-1 (Supp. 1982).

18. U t a h  Code: Ann. § 76.10-1^01 (Supp. 1981).

19. W i s . Stat. Ann. § 946.80 (Supp. 1982).
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HB 184

D E P A R T M E N T  OF PU B L I C  SAFETY 

PC SITI ON PA P E R  - RICO 

S u p p o r t

F e b r u a r y  8, 1985

RIC O - "An Act r e l at i n g  to i l l e g a l l y  c o n t r o l l e d  e n t e r p r i s e s  and 

the f o r f e i t u r e  of p r o p e r t y  that is used in vi o l a t i o n  of s tate law; and 

p r o v i d i n g  for an e f f e c t i v e  date."

This l e g i s l a t i o n a d d r e s s e s  both criminal pen al t i e s  and civil 

remedies to com b a t  o r g a n i z e d  R a c k e t e e r  I n fluenced and C o r r u p t  

O r g a n i z a t i o n s  (RICO). Addition, lly, forfe i t ur e  p r ov i s i o n s  are 

included that prov i de  for the s e i z u r e  of p r o p e r t y  i l l e g a l l y  obtained.

P assa g e  of this ui 11 will p r o v i d e  the law e n f o r c e m e n t  c o m m u n i t y  

w i t h  a tool that is p r e s e n t l y  not a vailable. It will s im p l i f y  and 

f u r t h e r  de f i n e  f o r f e i t u r e  r e q u i r e m e n t s  and thus s t r e a m l i n e  any 

s e i z ur e s  that take place as a re s u l t  of i n v e s t i g a t i o n s  into the 

a c t i v i t i e s  of o r g a n i z e d  c r i m e  o perations.



OTIE ©IF 
TIS1I1 LiliOMTJ

LEGISLATIVE AFFAIRS A GENCY

M  E M O  R A N D U M  M a r c h  13, 1985

SUBJECT: Comparison of HB 184 to federal RICO
legislation

TO: Repr esentative Max Grue nberg

FROM: George W. Edwards
Legislat ive Counsel

P O U C H  Y  S T A I t  C A P I I O t  

J U N C A U .  A | A S K A V ' ) 8 I  I

1 0 / -w> m*>

This is in response to your request for a comparison of HB 
184, w h i c h  concerns illegally controlled enterprises, w i t h  
federal racketeer influenced organizations (RICO) laws. 
Copies of all RICO laws are attached.

Section 1 of HB 184 is a statement. of purpose not found in 
RICO.

Section 2 amends existing law by adding a n e w  chapter 59 
that concerns illegally controll ed enterprises.

Section 11.59.010 identifies the u n l a wful acts under this 
chapter as acquisition or control of an enterprise through 
racketeering and a c qui sition of an enterprise in exchange 
for p roperty obtained through racketeering. RICO section 
1962 prohibits similar activities but cnly w i t h i n  interstate 
c o m m e r c e .

Section 11.59.020(a) defines r a c ketee ring as a p a ttern of 
illegal activity involving at least two acts. It is similar 
to RICO section 1961(5).

Subsection (b) defines " ixlegal activity" as offenses 
g enerally similar to those specified in RICO section 1961(1) 
and specifically incorporates the RICO section by reference. 
A  significant difference is that illegal activity under the 
bill must be felonious w h i l e  m i s d e m e a n o r  or felony conduct 
w i l l  satisfy the requirements of RICO.
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p a g e  2

Subsecti on (c) provides a definition of "pattern" of ille al 
a ctivity that does not appear in RICO.

Section 11.59.030(a) applies to intrastate crime and 
requires that at least one instance of illegal conduct be 
w i t h i n  Al aska to b r i n g  tfefe r a cket eering conduct und er this 
chapter. RICO concerns on ly interstate activity. The other 
qualifi cations are unique to the bill.

Subsection (c) requires that relevant past criminal activity 
be less than five years old. RICO section 1961(b) sets the 
limit at 10 years.

Subsection (d) concerns methods of p r o o f  and appears to be 
unique to the bill.

Subsectio n (e) excludes for purposes of time computations 
periods in w h i c h  a p e r s o n  was under criminal jurisdiction. 
RICO section 1961(5) addresses this but to a m u c h  more 
limited extent.

Sections 11.59.040 and 11.59.050 designate crimes under this 
chapter. Penalties range from 20 years and $50,000 as an A  
felony to 30 years and $75,000 as an u nclas s i f i e d  felony 
pu r su ant to changes in sections 7 and 8 of the bill. RICO 
section 1963 provides for a m a x i m u m  penalty  of 20 years and 
$25,000.

Section 11.59.060 appears to be uniq ue to the bill.

Section 11.59.070 is similar to RICO section 1964(d).

Section 11.59.080 is similar to RICO section 1964(c)

Section 11.59.090 is a forfeiture provision similar to RICO
section 1963(c) but more specific as to property.

Section 11.59.100 is c o n ceptually similar to RICO section 
1964(a) and (b).

Section 11.59. 110 (a) is similar to RICO section 1968(a)

Subsectior (b) is similar to RICO section 1968(b).

Subsection (c) is similar to RICO section 1968(d).

Subsection (d) is similar to RICO section 1968(g).
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Subsection (e) is similar to RICO section 1968(f)(3).

Subsection (f) is similar to RICO section 1968 (f)(5).

Section 11.59.120 appears to be u nique to che bill.

Section 11.59.900 adopted the defini t i o n  for " e n t e r p r i s e 1 
from RICO section 1961(4). The defini t i o n  of "property" 
not found in RICO.

No additional sections of the bill appear w ithin RICO.

GWE:csh 
C3/043

Enclosure



C H A P T E R  9 6 — R A C K E T E E R  I N F L U E N C E D  A N D  
C O R R U P T  O R G A N I Z A T I O N S

S e c .
1 9 6 1 . D e f i n i t i o n s .
1 9 6 2 . P r o h i b i t e d  r a c k e t e e r in g  a c t iv i t i e s .
1 9 6 3 . C r im i n a l  p e n a lt i e s .
1 9 6 4 . C i v i l  r e m e d ie s .
1 9 6 5 . V e n u e  a n d  p r o c e s s .
1 9 6 6 . E x p e d i t i o n  o f  a c t io n s .
1 9 6 7 . E v id e n c e .
1 9 6 8 . C i v i l  in v e s t ig a t iv e  d e m a n d .

1 So  in o rig ina l. D ocs not con fo rm  to section catchline.

H i s t o r ic a l N o te
1970 Amendment. Pub .L . 9 1 -4 5 2 , T it le

IX , § 9 01 (a ), Oct. 15. 1970, 84 Stat. 941 ,
added chapter 96  and items 1961 to 1968.

C ro s s  R e fe re n c e s
Registration revoked fo r  v io la tion  o f  this chapter by com m odity dealer, see section 12a o f  T ill:

7, Agricu ltu re .

§ 1 9 6 1 . Definitions
A s  u s e d  in  t h i s  c h a p t e r—

( 1 )  " r a c k e t e e r i n g  a c t i v i t y ”  m e a n s  ( A )  a n y  a c t  o r  t h r e a t  in v o lv in g
m u r d e r ,  k i d n a p in g ,  g a m b l in g ,  a r s o n ,  r o b b e r y ,  b r i b e r y ,  e x t o r t i o n ,  or
d e a l in g  in  n a r c o t i c  o r  o t h e r  d a n g e r o u s  d r u g s ,  w h ic h  is  c h a r g e a b le  under 
S t a t e  la w  a n d  p u n i s h a b le  b y  im p r i s o n m e n t  f o r  m o r e  t h a n  o n e  y e a r ;  (B ) 
a n y  a c t  w h ic h  is  i n d i c t a b le  u n d e r  a n y  o f  t h e  f o l lo w i n g  p r o v i s i o n s  o f  title 
1 8 , U n i t e d  S t a t e s  C o d e :  S e c t io n  2 0 1  ( r e la t i n g  t o  b r i b e r y ) ,  s e c t io n  224 
( r e la t i n g  t o  s p o r t s  b r i b e r y ) ,  s e c t io n s  4 7 1 ,  4 7 2 ,  a n d  4 7 3  ( r e la t i n g  to 
c o u n t e r f e i t i n g ) ,  s e c t io n  6 5 9  ( r e la t i n g  t o  t h e f t  f r o m  in t e r s t a t e  s h ip m e n t ) 
i f  t h e  a c t  in d i c t a b le  u n d e r  s e c t io n  6 5 9  is  f e lo n i o u s ,  s e c t io n  6 6 4  (re la t in g  
t o  e m b e z z le m e n t  f r o m  p e n s io n  a n d  w e l f a r e  f u n d s ) ,  s e c t io n s  8 9 1 -8 9 4  
( r r ' i t i n g  t o  e x t o r t i o n a t e  c r e d i t  t r a n s a c t i o n s ) ,  s e c t io n  1 0 8 4  ( r e la t i n g  to 
th e  t r a n s m is s i o n  o f  g a m b l i n g  i n f o r m a t i o n ) ,  s e c t io n  1 3 4 1  ( r e la t i n g  to 
m a i l f r a u d ) ,  s e c t io n  1 3 4 3  ( r e la t i n g  t o  w i r e  f r a u d ) ,  s e c t io n  1 5 0 3  (re la t in g  
t o  o b s t r u c t i o n  o f  ju s t i c e ) ,  s e c t io n  1 5 1 0  ( r e la t i n g  t o  o b s t r u c t i o n  of 
c r im in a l  in v e s t ig a t i o n s ) ,  s e c t io n  1 5 1 1  ( r e la t i n g  t o  t h e  o b s t r u c t i o n  o f 
S t a t e  o r  lo c a l  la w  e n f o r c e m e n t ) ,  s e c t io n  1 9 5 1  ( r e la t i n g  t o  in te r fe re n c e  
w i th  c o m m e r c e ,  r o b b e r y ,  o r  e x t o r t i o n ) ,  s e c t io n  1 9 5 2  ( r e la t i n g  t o  ra c k e t­
e e r in g ) ,  s e c t io n  1 9 5 3  ( r e la t i n g  t o  i n t e r s t a t e  t r a n s p o r t a t i o n  o f  w age ring  
p a r a p h e r n a l i a ) ,  s e c t io n  1 9 5 4  ( r e la t i n g  t o  u n la w fu l  w e l f a r e  fu n d  pay- * 
m e n t s ) ,  s e c t io n  1 9 5 5  ( r e la t i n g  t o  t h e  p r o h i b i t i o n  o f  i l le g a l  g am b lin g  || 
b u s in e s s e s ' ) . sections 2 3 1 4  and 2 3 1 5  Oelntino to interstate frnncnnrinti'1"

Ch. 96 RACKETEER INFLUENCED ORGS. 18 § 1961

o f  s t o le n  p r o p e i t y ) ,  s e c t io n s  2 3 4 1 - 2 3 4 6  ( r e la t i n g  t o  t r a f f i c k i n g  in  
c o n t r a b a n d  c ig a r e t t e s ) ,  s e c t io n s  2 4 2 1 - 2 4  ( r e la t i n g  t o  w h i t e  s la v e  t r a f f i c ) ,  
( C )  a n y  a c t  w h ic h  is  i n d i c t a b le  u n d e r  t i t l e  2 9 ,  U n i t e d  S t a t e s  C o d e ,  
s e c t io n  1 8 6  ( d e a l i n g  w i t h  r e s t r i c t i o n s  o n  p a y m e n t s  a n d  lo a n s  t o  l a b o r  
o r g a n i z a t i o n s )  o r  s e c t io n  5 0 1 ( c )  ( r e la t i n g  t o  e m b e z z le m e n t  f r o m  u n io n  
fu n d s ) ,  o r  ( D )  a n y  o f f e n s e  i n v o lv i n g  f r a u d  c o n n e c t e d  w i t h  a  c a s e  u n d e r  
o t i c  1 1 , f r a u d  in  th e  s a le  o f  s e c u r i t i e s ,  o r  t h e  f e lo n i o u s  m a n u f a c t u r e ,  
im p o r t a t i o n ,  r e c e iv in g ,  c o n c e a lm e n t ,  b u y in g ,  s e l l i n g ,  o r  o t h e rw is e  d e a l ­
in g  in  n a r c o t i c  o r  o t h e r  d a n g e r o u s  d r u g s ,  p u n i s h a b le  u n d e r  a n y  la w  o f  
t h e  U n i t e d  S t a t e s ;

( 2 )  “ S t a t e "  m e a n s  a n y  S t a t e  o f  t h e  U n i t e d  S t a t e s ,  th e  D i s t r i c t  o f  
C o lu m b i a ,  th e  C o m m o n w e a lt h  o f  P u e r t o  R i c o ,  a n y  t e r r i t o r y  o r  p o s s e s ­
s io n  o f  t h e  U n i t e d  S t a t e s , a n y  p o l i t i c a l  s u b d iv i s i o n ,  o r  a n y  d e p a r tm e n t ,  
a g e n c y ,  o r  in s t r u m e n t a l i t y  t h e r e o f ;

( 3 )  “ p e r s o n "  in c lu d e s  a n y  i n d i v i d u a l  o r  e n t i t y  c a p a b le  o f  h o ld i n g  a  
le g a l o r  b e n e f ic i a l i n t e r e s t  in  p r o p e r t y ;

( 4 )  " e n t e r p r i s e "  in c lu d e s  a n y  i n d i v i d u a l ,  p a r t n e r s h i p ,  c o r p o r a t i o n ,  
a s s o c ia t i o n ,  o r  o t h e r  le g a l e n t i t y ,  a n d  a n y  u n io n  o r  g r o u p  o f  in d i v i d u a ls  
a s s o c ia t e d  in  f a c t  a l t h o u g h  n o t  a  le g a l e n t i t y ;

( 5 )  “ p a t t e r n  o f  r a c k e t e e r in g  a c t i v i t y "  r e q u i r e s  a t  le a s t  tw o  a c t s  o f  
r a c k e t e e r in g  a c t i v i t y ,  o n e  o f  w h ic h  o c c u r r e d  a f t e r  t h e  e f f e c t iv e  d a t e  o f  
t h i s  c h a p t e r  a n d  th e  la s t  o f  w h iu ;  o c c u r r e d  w i t h in  te n  y e a r s  ( e x c lu d i n g  
a n y  p e r i o d  o f  im p r i s o n m e n t )  a f t e r  t h e  c o m m is s io n  o f  a  p r i o r  a c t  o f  
r a c k e t e e r in g  a c t iv i t y ;

( 6 )  “ u n la w fu l  d e b t ”  m e a n s  a  d e b t  ( A )  i n c u r r e d  o r  c o n t r a c t e d  in  
g a m b l in g  a c t i v i t y  w h ic h  w a s  in  v i o la t i o n  o f  t h e  la w  o f  th e  U n i t e d  
S t a t e s ,  a  S t a t e  o r  p o l i t i c a l  s u b d iv i s io n  t h e r e o f ,  o r  w h ic h  is  u n e n fo r c e a b le  
u n d e r  S t a t e  o r  F e d e r a l  la w  in  w h o le  o r  in  p a r t  a s  t o  p r i n c ip a l  o r  
in t e r e s t  b e c a u s e  o f  t h e  la w s  r e la t i n g  t o  u s u r y ,  a n d  ( D )  w h ic h  w a s  
i n c u r r e d  in  c o n n e c t io n  w i t h  th e  b u s in e s s  o f  g a m b l in g  in  v i o la t i o n  o f  th e  
la w  o f  t h e  U n i t e d  S t a t e s , a  S t a t e  o r  p o l i t i c a l  s u b d iv i s i o n  t h e r e o f ,  o r  th e  
b u s in e s s  o f  le n d in g  m o n e y  o r  a  t h in g  o f  v a lu e  a t  a  r a t e  u s u r i o u s  u n d e r  
S t a t e  o r  F e d e r a l  la w , w h e r e  t h e  u s u r i o u s  r a t e  is  a t  le a s t  tw ic e  th e  
e n fo r c e a b le  r a t e ;

( 7 )  “ r a c k e t e e r in g  i n v e s t i g a t o r "  m e a n s  a n y  a t t o r n e y  o r  i n v e s t ig a t o r  s o  
d e s ig n a t e d  b y  th e  A t t o r n e y  G e n e r a l  a n d  c h a r g e d  w i th  th e  d u t y  o f  
e n f o r c i n g  o r  c a r r y i n g  i n t o  e f f e c t  t h i s  c h a p t e r ;

( 8 )  “ r a c k e t e e r in g  in v e s t ig a t io n ”  m e a n s  a n y  i n q u i r y  c o n d u c t e d  b y  a n y  
r a c k e t e e r in g  in v e s t ig a t o r  f o r  t h e  p u r p o s e  o f  a s c e r t a in in g  w h e t h e r  a n y  
p e r s o n  h a s  b e e n  i n v o lv e d  in  a n y  v i o la t i o n  o f  t h i s  c h a p t e r  o r  o f  a n y  f i n a l  
o r d e r ,  ju d g m e n t ,  o r  d e c r e e  o f  a n y  c o u r t  o f  th e  U n i t e d  S t a le s ,  d u ly  
e n t e r e d  in  a n y  c a s e  o r  p r o c e e d in g  a r i s i n g  u n d e r  t h i s  c h a p t e r ;

( 9 )  “ d o c u m e n t a r y  m a t e r i a l "  in c lu d e s  a n y  b o o k ,  p a p e r ,  d o c u m e n t ,  
r e c o r d ,  r e c o r d i n g ,  o r  o t h e r  m a t e r i a l ;  a n d

( 1 0 )  “ A t t o r n e y  G e n e r a l "  in c lu d e s  th e  A t t o r n e y  G e n e r a l  o f  th e  U n i t ­
e d  S t a t e s ,  t h e  D e p u t y  A t t o r n e y  G e n e r a l  o f  t h e  U n i t e d  S t a t e s ,  a n y  
A s s is t a n t  A v ' o r n e y  G e n e r a l  o f  t h e  U n i t e d  S t a t e s , o r  a n y  e m p lo y e e  o f  
th e  D e p a r t m e n t  o f  J u s t ic e  o r  a n y  e m p lo y e e  o f  a n y  d e p a r tm e n t  o r  
a g e n c y  o f  t h e  U n i t e d  S t a t e s  s o  d c s ic n a t e d  b v  th e  A t ln r n e v  General t o
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c a r r y  o u t  t h e  p o w e r s  c o n f e r r e d  o n  t h e  A t t o r n e y  G e n e r a l  by  t b  
c h a p t e r .  A n y  d e p a r tm e n t  o r  a g e n c y  s o  d e s ig n a t e d  m a y  u se  in  invest! 
g a t i o n s  a u t h o r i z e d  b y  th is  c h a p t e r  e i t h e r  t h e  in v e s t ig a t iv e  p ro v is io n ?  o' 
t h i s  c h a p t e r  o r  th e  in v e s t ig a t iv e  p o w e r  o f  s u c h  d e p a r tm e n t  o r  agency 
o t h e rw is e  c o n fe r r e d  b y  la w .

(A d d e d  P u b .L . 9 1 - 4 5 2 ,  T i t le  IX ,  § 9 0 1 (a ) ,  O c t . 15 . 1 9 7 0 , 8 4  S ta t . 9 4 1 , and  am enb : 
P u b .L .  9 5 - 5 7 5 ,  § 3 (c ) ,  N o v . 2 , 1 9 7 8 , 9 2  S ta t . 2 4 6 5 ; P u b .L .  9 5 - 5 9 8 ,  T it le  III 
§ 3 1 4 (g ) ,  N o v . 6 , 1 9 7 8 , 9 2  S ta t . 2 6 7 7 . )

H i s t o r ic a l N o te
References in Text, Sections 201 , 224.

471 , 472 , 473 , 659 , 664 , 801 to 894 . 1034, 
1341, 1343, 1503, 1510, 1511, 1951, 1952,
1953. 1954, 1955. 2314 , 2315 , and 2421 ,o  
2424  o f  title 18. United States Code, re ferred 
to  in par. ( 1 ) ( B ) ,  are sections 201, 224 , 471 ,
472 , 473 , 659 , 664 , 891 to 894, 1084, 1341, 
1343, 1503, 1510 , 1511, 1951. 1952, 1953,
1954, 1955, 23 14 , 2315 , and 242 ! to 2 4 2 4  o f  
this title , respectively.

Sections 186 and 501 (c ) o f  title 29 , United 
States Code, re ferred to in par. ( l j t C ) ,  arc 
sections 186 and 501 (c ) o f  T itle 29 , L abo r, 
respectively.

T he  effective date o f  this chapter, re ferred 
to in par. (5 ) , is Oct. 15, 1970.

1978 Amendments. Par. ( I ) ( B ) .  Pub .L . 
9 5 -5 7 5  inserted "sections 2 34 1 -2 3 4 6  (re la ting  
to tra ffick ing  in contraband cigarettes)," fo l­
low ing "sections 2314 and 2315 (re la ting  to 
interstate transportation  o f  stolen p ro p e r ly )," .

Par. ( I ) ( D ) .  Pub .L . 9 5 -5 9 8  substituted 
" fra u d  connected with a case under title  11" 
fo r  "bank rup tcy  fraud ".

E ffec tive  D ate  o f  1978 Amendments. 
Amendment by Pub .L . 9 5 -5 9 8  effective Oct. 
I , 1979, see section 4 0 2 (a ) o f  Pub .L . 9 5 -5 9 8 , 
set ou t as an E ffective Date note preceding 
section 101 o f  T it le  I t ,  Bankruptcy.

Amendment by Pub .L . 9 5 -5 7 5  effective 
N ov . 2, 1978, see section 4 o f  Pub .L . 9 5 -5 7 5 , 
set nut as an E ffective Date note under sec­
tion 2341 o f  this title.

S h o rt T it le . Section t o f  Pub .L . 9 1 -4 5 2  
provided in part: "T h a t this Act (enacting 
sections 841 lo  848 , 1511, 1623, 1955, 1961 to 
1968, 3331 to 3334 , 3503, 3504 , 3575 to 3578 , 
and 6001 to 6005  o f  this title, ann section 
1826 o f  T it le  28 , Judiciary and Judicia l P ro ­
cedure, amending sections 835, 1073, 1505, 
1954, 2424 , 2516 , 2517 , 3148 , 3486, and 3 500  
o f  this title , sections 15, 87 f. 135c, 499m , and 
2115  o f  T it le  7, Agricu ltu re , section 25  o f 
T itle  I I ,  Bankruptcy , section 1820 o f  T it le  12, 
Bank', and Banking, sections 49 , 77v , 7Su, 
79 r, 8 0 a - 4 l ,  8 0b -9 , 155, 717m , 1271, and 
1714 o f  T itle  15, Com merce and T rade , sec­

tion 8 2 5 f o f  T it le  16, Conservation. seut •
1333 o f  T itle  19, Custom s Duties, section J*’ 
o f  T it le  21 , Food  and D rugs, section 161 rT 
T it le  29, Labor, section 506  o f  T itle  33, Njsi 
gation and Navigable W aters, sections 4 '  
and 2201 o f  T itle  42 , The Public Health ar: 
W e lfa re , sections 157 and 362 o f  Title 45 
Ra ilro ad s , section 1124 o f  T it le  46, Slnppir.j 
section 4 09  o f  T it le  47 , Telegraphs. Tele, 
phones, and R ad io  telegraphs, sections 9. 45 
46 , 916 , 1017, and 1484 o f  fo rm e r Title 40 
T ranspo rta tion , section 792 o f  T itle  50, W»i 
and N ationa l Defense, and sections 64 )i 
1152, 2026 , and fo rm e r section 2155 o f Title 
50, Append ix, repealing sections 837, 895 
1406, and 2 S I4  o f  this title, sections 32 an) 
33 o f  T itle  15; sections 4874  and 7493 c< 
T itle  26 , In te rna l Revenue Code, section IV  
o f  T it le  46 , sections 47  and 48 o f  former Title 
49 , and sections 121 to 144 o f  Title 50. 
enacting provisions set out as notes under thu 
section and sections 841 , 1511, 1955. prcced 
ing 3331 , preceding 3481, 3504 , and 6001 if 
this title , and repealing p rovisions set out a n  
note under section 2 510  o f  this title ] maybe 
cited as the 'O rganized C rim e C on tro l Act of 
1970 ’ . "

Sepa rab ility  o f  P rov is ions . Section 1301 
o f  Pub .L . 9 1 -4 5 2  provided that: “ I f  the pro 
visions o f  any part o f  this Act (see Short Tille 
note set out above] o r  the application thcrerf 
to any person o r  circumstances be held inval­
id. the p rovisions o f  the o the r parts and then 
app lication to o th e r persons o r  circumstances 
sha ll not be affected thereby ."

P res iden t’s Commission on Organized 
C rim e; T ak ing  o f Testim ony and Receipt o( 
Evidence. Pub .L . 9 8 -3 6 8 , Ju ly 17, 1984, 98 
Stat. 490 , provided that:

" T A K IN G  O F  T E S T IM O N Y  A N D  
R E C E IP T  O F  E V ID E N C E

" S uction 1, The Com m ission established 
by the President by Executive O rde r 12435, 
dated Ju ly  28 , 1983 [set ou t as a note under 
this section] (he re ina fte r in this jo in t resolu­
tion re ferred to as the 'Comm ission '), may 
ho ld  hearings. The  powers authorized hy
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• ‘ revo lu tion  sha ll be lim ile 
•: 1 - r i l l in section 2 o f that 

I ’ <• t'nrilm iSMOii, o r  a mem
■.vinii o r m em ber o f  the s 
*">n designated by the 

purpose , may administc 
,o  '"s . exam ine witnesses.

"S U B P E N A  PO  
s i i  2 . la )  The Comn 
• i itv r  o f  the Commission '

• i ’ v the Com m ission , shal
M ir suhpenas requiring 

! testim ony o f  witnesses
• >i o f  in fo rm a tion  relating t

op  ition  by the Commis
• ■» requ ire  the person to wl 

j" ,s in c e  such in fortnatioi
• r  such person is to testif 

r  o f  w itnesses and I lie pi 
Icnce m ay be required

- ' f o i l the ju risd ic tion  o f  the
• . designated p lace r f  inte 
\  person  to  whom  a subp 
•'’ !» subsection is directed
• n m ove to  enlarge o r si 
’ tendance and testimony,
i ts li or m od ify  a subpcna f 
i in fo rm a tio n  i f  it is unrcas 
v r In  the case o f  a subpi

; t|s<se o f  tak ing a dcpo
• iin in a tion , the person to 

" i 4 r  .my m otion  permitted
i the  I id e r .i l Ru les o f  Cis 

t b i t l )  In  case o f  contun 
' “ •> a suhpcna issued to a 

lio n , a c ou rt o f  the Uni 
lu tisd ic tion  o f  which tin 

1 to  appear o r  produce infi 
" i the ju risd ic tion  o f  whit 
1 mihI, resides, o r  trails,iet 
■ 11 - •!* app lica tion  by the A
• an- lo  such person an ore! 
jx is n t i to appear before tin

f *ro a m em ber o f the < 
• o r , , i f  tin.- S| af f  o f  the 4 
n i lc i l by the Commission ' 
t lic te  lo  give testimony or 
n oi (e la ting  to the mallet 
•l o i, a' required by the subf 

obey such o rde r o f tl 
I mushed by the court as a 

" i 2 ) The Commission is 
t m te il S lates fo r the purpo 
" I the  Federa l Ru les o f  Cis 

" t e l P rocess o f  a court 
lin n  m ay he made under lit 
s en  e il in a ju d ic ia l district v 
requ ired  to be served is I
ii m s .id s  business.
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o f  this chapter, and that a ll the m em bers o f  
the conspiracy knowingly agreed to  pa rtic i­
pate in o r  conduct the enterprise th rough  a 
pattern o f  racketeering. U .S . v. R iccobene,
C .A .P a .1 983 , 709 F .2d  214, ce rtio ra ri denied 
104 S .C t. 157.

A s entity providing numerous leg itim ate 
services, and as incorporated body unde r sta le 
laws, corpora tion  which owned and operated 
retirem ent community had ascertainable 
structure apart from  any predicate acts o f  
m ail fraud and was thus app rop ria te ly  named 
as "en te rp rise " in complaints fo r purposes o f 
stating c la im  under this chapter. Dennett v. 
Berg. C .A .M o .1 982 . 685 F .2d  1053 , on  re ­
hearing 710  F .2d 1361, certio ra ri denied 104 
S.C t. 527.

Lengthy association between tw o defend­
ants. who on number o f occasions sough t to 
introduce agent and informant to  sources o f 
narcotics located in various parts o f  coun try  
so that they cou ld obtain percentage o f  any 
resu lting narcotics transactions, defendants' 
demand o f  payments from  agent fo r  in trodu c ­
tions to narcotics sources, and attem pt to 
provide in form ant with "c rew " to  fac ilitate 
narcotics distribution, standing ap a rt from  
prcdica'e acts o f  charged narcotics d is trib u ­
tion, established existence o f  c rim ina l "en te r­
p rise" required fo r charge under th is chapter. 
U .S . v. D eR osa . C .A .C a l. l9 8 2 , 6 7 0  F .2 d  889, 
ce rtio ra ri denied 103 S.Ct. 353 , 372 , 4 5 9  U .S . 
993 , 1014, 74 L .Ed .2d  391, 507.

Th is chapter's definition o f  "en te rp rise " 
covered the enterprise alleged in the instant 
case, v iz., a "g roup  o f  individuals associated 
in fact w ith various co rpo ra tion s." U .S . v, 
Thcvis, C .A .G a .1 982 , 665 F .2d  616 . rehearing 
denied 671 F ,2d 1379, certiorari denied 102 
S .C t. 2300 , 456  U .S . 1008, 73 L .E d .2 d  1303, 
certio ra ri denied 102 S.Ct. 3489 , 4 5 8  U.S. 
1109, 73 L .E d .2d  1303, certio ra ri denied 103 
S .C t. 57, 459  U .S . 825, 74 L .F .d .2d 61 .

Enterprise charged in indictment unde r this 
chapter, a group o f  individuals associated in

fact fo r  purpose o r  establishing a pattern ,r 
racketeering activity in the New York i *  
New Jersey w aterfron t businesses, was m  
outside scope o f  term  “ enterprise" as e» 
p loyed in this chapter. U .S . v. Clemente
C .A .N .Y . 1981, 6 4 0  F .2d  1069, ccrtioran i , 
nied 102 S .C t. 102, 4 5 4  U .S . 820 , 70 L  Ed ;• 
91 .

Defendant's c ircle o f  bribed racehorse jtvV 
eys who were jo ined  through defendant wttV 
a c ircle o f  in fo rm ed bettors who profited fror 
the illega l fix ing o f  races constituted an enter 
prise that was un law fu l under this chapter 
U .S . v. E rric o . C .A .N  Y . I9 8 0 , 635 F.2d 111 
certio ra ri denied 101 S .C t. 3142 , 453 US 
911 , 69 L .E d .2d  994 .

Evidence that defendant conducted alTam 
o f  loca l union by serving as ch ie f stcwati! 
when he appointed h im se lf as a union steward 
and accepted payment as union steward from 
con tracto rs fo r  services which were not ren­
dered was sufficient to  show that his illegal 
activities were in (he conduct o f  the union'i 
a ffa irs  and that he was thus engaged in an 
"en te rp rise " fo r purposes o f  this chap'er 
U .S . v. K aye , C .A .I I1 .1977, 556 F.2d 855, 
certio ra ri denied 98  S .C t. 395 , 434 U.S. 921. 
54 L  E d .2d 277.

This chapter cou ld  p rope rly  be applied to 
the conduct o f  the afTairs o f  an cntcrpme 
whose o n ly  business was the loaning o f  mon­
ey at usurious interest rates, through the 
co llec tion  o f  un law fu l debts and conspiracy to 
accomplish the same. U .S . v . Castellano,
D .C .N .Y . 1975, 4 1 6  F .Supp. 125.
102, M ’ sccllancous en titles not considered 

enterprises
Securities accounts in which defendant bt> 

ker a lleged ly gained an interest as result >< 
v io la tions o f  securi'ics laws were not "enr.e- 
prises" w ithin meaning o f  this chapter, f.t re 
C an tanc lla  and E .F . H u tton  and Co., Inc. 
Securities L itigation , D .C .I ’ a .1984, 583
F .Supp. 1388.

CRIMES Pi. j

§ 1 9 6 2 . Prohibited activities
( a )  I t  s h a l l  b e  u n la w fu l  f o r  a n y  p e r s o n  w h o  h a s  r e c e iv e d  a n y  in c om e  

d e r i v e d ,  d i r e c t ly  o r  i n d i r e c t l y ,  f r o m  a  p a t t e r n  o f  r a c k e t e e r in g  a c t iv i t y  o r 
t h r o u g h  c o l le c t i o n  o f  a n  u n la w f u l  d e b t  in  w h ic h  s u c h  p e r s o n  h a s  p a r t ic i ­
p a te d  a s  a  p r i n c ip a l w i t h in  t h e  m e a n in g  o f  s e c t io n  2 ,  t i t l e  1 8 , U n i t e d  S ta tes  
C o d e ,  t o  u s e  o r  in v e s t , d i r e c t l y  o r  i n d i r e c t l y ,  a n y  p a r t  o r  s u c h  in c o m e ,  o r  the 
p r o c e e d s  o f  s u c h  in c o m e , in  a c q u i s i t i o n  o f  a n y  in t e r e s t  in ,  o r  th e  e s t a b lis h ­
m e n t  o r  o p e r a t i o n  o f ,  a n y  e n t e r p r i s e  w h ic h  is  e n g a g e d  in ,  o r  t h e  a c t iv i t ie s  o f  
w h ic h  a f f e c t ,  in t e r s t a t e  o r  f o  e ig n  c o m m e r c e .  A  p u r c h a s e  o f  s e c u r i t i e s  on  
t h e  o p e n  m a r k e t  f o r  p u r j .  is e s  o f  in v e s tm e n t ,  a n d  w i t h o u t  t h e  in t e n t io n  o f
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. o n t r o l l i n g  o r  p a r t i c ip a t i n g  in  t h e  c o n t r o l  o f  th e  i s s u e r ,  o r  o f  a s s is t in g  
m o t h e r  t o  d o  s o ,  s h a l l  n o t  b e  u n la w fu l  u n d e r  th is  s u b s e c t i o n  i f  t h e  s e c u r i t i e s  
o f  t h e  is s u e r  h e ld  b y  th e  p u r c h a s e r ,  th e  m e m b e rs  o f  h i s  im m e d ia t e  f a m i ly ,  
a n d  h is  o r  t h e i r  a c c o m p li c e s  in  a n y  p a t t e r n  o r  r a c k e t e e r i n g  a c t i v i t y  o r  t h e  
c o l le c t i o n  o f  a n  u n la w fu l  d e b t  a f t e r  s u c h  p u rc h a s e  d o  n o t  a m o u n t  in  th e  
a g g re g a te  t o  o n e  p e r c e n t  o f  t h e  o u t s t a n d in g  s e c u r i t i e s  o f  a n y  o n e  c la s s ,  a n d  
S o  n o t  c o n f e r ,  e i t h e r  in  la w  o r  in  fa c t ,  th ^  p o w e r  t o  e le c t  o n e  o r  m o r e  
d i r e c t o r s  o f  t h e  is s u e r .

( b )  I t  s h a l l  b e  u n la w fu l  f o r  a n y  p e r s o n  t h r o u g h  a  p a t t e r n  o f  r a c k e t e e r in g  
a c t iv i t y  o r  t h r o u g h  c o l le c t i o n  o f  a n  u n la w fu l  d e b t  t o  a c q u i r e  o r  m a in t a in ,  
d i r e c t ly  o r  i n d i r e c t l y ,  a n y  in t e r e s t  in  o r  c o n t r o l  o f  a n y  e n t e r p r i s e  w h ic h  is  
engaged in ,  o r  th e  a c t iv i t i e s  o f  w h ic h  a f f e c t ,  in t e r s t a t e  o r  f o r e i g n  c o m m e r c e .

( c )  I t  s h a l l  b e  u n la w fu l  f o r  a n y  p e r s o n  e m p lo y e d  b y  o r  a s s o c ia t e d  w i th  
a n y  e n t e r p r i s e  e n g a g e d  in ,  o r  t h e  a c t iv i t ie s  o f  w h i c h  a f f e c t ,  in t e r s t a t e  o r  
fo r e ig n  c o m m e r c e ,  t o  c o n d u c t  o r  p a r t ic ip a t e ,  d i r e c t ly  o r  i n d i r e c t l y ,  in  t h e  
c o n d u c t  o f  s u c h  e n t e r p r i s e ’ s  a f f a i r s  t h r o u g h  a  p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y  
o r  c o l le c t i o n  o f  u n la w fu l  d e b t .

( d )  I t  s h a l l  b e  u n la w fu l  f o r  a n y  p e r s o n  t o  c o n s p i r e  t o  v i o la t e  a n y  o f  t h e
p r o v i s i o n s  o f  s u b s e c t i o n s  1 ( a ) ,  ( b ) ,  o r  ( c )  o f  th is  s e c t i o n .
(Added Pub.L. 91 -452 , Title IX , § 901(a), Oct. 15, 1970, 84 Slat. 942.)

1 So  in o rig ina l. P robab ly  shou ld  be “ subsection".

H i s t o r ic a l N o te
References in T ex t. Section 2, title  18. I-cgi'slaUte H is to ry . For legislative hii ory 

Un ited S lates Code, re ferred to in subsec. (a ) , and purpose o f  P u b .L . 9 1 -4 5 2 , see 1970 J .S
is section 2  o f  this lit le . Code Cong, and A dm . News, p. 4007 .

C ro s s  R e fe re n c e s
C iv il action fo r  th reefo ld  damages, see section 1964 o f  this title.
C ou rt o rders to  restrain v io lations o f  this section, sec section 1964 o f  this title.

F e d e ra l P ra c t ic e  and  P ro c e d u re
Rendering o f  verdicts, see SVright: C rim ina l 2d § 511 et scq.

W e s t 's  F e d e ra l F o rm s
Ind ic tm ent— conspiracy, see § 7165 .30 .
M andato ry  nature o f  fo rfe itu re , see Com ment preceding § 7101.

N o te s  o f  D ec is io n s
I. G ENERALLY  1 -3 0

II. ELEM ENTS OF CRIM INAL O FFENSES 31 -60
III. O FFEN SES  WITHIN SECTION— GENERALLY  61 -90
IV. CONSP IRACY  91 -104

G en e ra lly  1 -3 0  
Agreement 92 
A id ing and abetting 69  
C o llec tion  o f  an law fu l debts, in terest in en­

te rp rise  67

Conduct o r pa rtic ipa tion  in enterprise 
Genera lly 63
Benefit o r advancement o f  a ffa irs  o f  en­

terprise 64 
Employment by o r  association with 65
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18 § 1962
Note 102

CRIMES h. |
W harton 's  ru le  d id  not bar maintenance o f  

counts charg ing conspiracy under this section 
and substantive v io la tion  o f  this section. 
U .S . v. B o ffa , D .C . D e l. 1980, 513 F .Supp. 444 .

103. S ing le  o r  m u ltip le  conspiracies
Even i f  ju r y  in acquitting defendants on 

consp iracy count concluded that they were 
not m em bers o f  the enterprise, same did not 
prec lude subsequent conspiracy conviction, i f  
two conspiracies were distinct c rim ina l 
schemes. U .S . v. Russotti, C .A .N .Y .P  83 , 
717 F .2 d  27 , ce rtio ra ri denied 104 S.C t ',273.

B r ie f cessation o f  a rson activity did not 
divide arson -insu rance fraud  enterprise in to 
two conspiracies so long  as there was an 
overlap  in m ethod and personnel between the 
two stages o f  the g roup ’s operations. U .S . v. 
Lcmm , C .A .N cb .1 9 8 2 , 6 8 0  F .2d  1193, ce rtio ­
rari denied 103 S .C t. 7 3 9 , 459  U .S . I I 10, 74 
L .E d .2d  9 60 .

Because indictment charging defendants 
with v io la ting  this section p rope rly  defined 
the en te rp rise  as F lo r id a 's  T h ird  Judicia l C i r ­
cuit, and p rop e rly  alleged a single pattern o f  
racketeering activ ity , the indictment p rope rly  
charged a sing le conspiracy. U .S . v. S tratton ,
C .A .L a .1 9 8 1 , 649  F .2d  1066,

Indictment charging consp iracy under th.i 
section did not allege m u ltip le  conspiracies 
but, rather, on ly  sUg le  consp iracy to partui 
pate in activities o f en terp rise th rough p a llo r 
o f  racketeering encompassing 62  predicate 
acts o f  mail fraud: how ever, i f  evidence ( /  
fe rcd at tria ' presented va rian ce  in  p ro o f don 
onstrating multip le conspiracies, which aflfcct 
cd substantial rights o f  defendants, thp 
wou ld  be entitled to acqu itta l on conspiracv 
charge. U .S . v. Bo ffa , D .C .D e l.1 9 8 0 , 51'- 
F .Supp. 444.

Evidence demonstrated sing le conspiracy 
making proper jo inder o f  defendants in indict­
ment charging violation o f  th is section and 
conspiracy to commit that o ffense . U.S » 
C lemente, D .C .N .Y .I9 8 0 , 4 9 4  F .Supp. 1310 
certio ra ri denied 640 F .2 d  1069, ccrtioran 
denied 102 S.Ct. 102, 4 5 4  U .S . 820, 70 
L .E d .2d  91.
104 . Term ination o f consp iracy

Fact that some consp ira to rs w ithdraw or 
that methods used to perpetuate the scheme 
change slightly does not ind icate that one 
conspiracy has ended and that another hav 
begun o r  that a fatal va riance exists when the 
indictment alleges a single consp iracy . U.S 
v. Lynch , C .A .I II .I9 8 3 . 6 9 9  F .2d  839 .

§ 1 9 6 3 . Crim inal penalties
( a )  W h o e v e r  v i o la t e s  a n y  p r o v i s i o n  o f  s e c t io n  1 9 6 2  o f  th i s  c h a p t e r  s h a l l  be 

f i n e d  n o t  m o r e  t h a n  $ 2 5 , 0 0 0  o r  im p r i s o n e d  n o t  m o r e  th a n  tw e n t y  y e a r s ,  o r  
b o t h ,  a n d  s h a l l  f o r f e i t  t o  t h e  U n i t e d  S ta t e s  ( 1 )  a n y  in t e re s t  h e  h a s  a c q u ire d  
o r  m a i n t a in e d  in  v i o la t i o n  o f  s e c t io n  1 9 6 2 ,  a n d  ( 2 )  a n y  i n t e r e s t  in ,  s e c u r ity  
o f ,  c la im  a g a in s t ,  o r  p r o p e r t y  o r  c o n t r a c t u a l  r ig h t  o f  a n y  k i n d  a f f o r d i n g  a 
s o u r c e  o f  i n f lu e n c e  o v e r ,  a n y  e n t e r p r i s e  w h ic h  h e  h a s  e s t a b l i s h e d ,  o p e r a t e d , 
c o n t r o l l e d ,  c o n d u c t e d ,  o r  p a r t i c ip a t e d  in  th e  c o n d u c t  o f ,  in  v i o la t i o n  o f  
s e c t io n  1 9 6 2 .

( b )  I n  a n y  a c t i o n  b r o u g h t  b y  th e  U n i t e d  S ta t e s  u n d e r  'h i s  s e c t i o n ,  the  
d is t r i c t  c o u r t s  o f  t h e  U n i t e d  S t a t e s  s h a l l  h a v e  ju r i s d ic t i o n  t o  e n t e r  su ch  
r e s t r a i n in g  o r d e r s  o r  p r o h i b i t i o n s ,  o r  t o  t a k e  s u c h  o t h e r  a c t i o n s ,  in c lu d in g ,  
b u t n o t  l im i t e d  t o ,  t h e  a c c e p t a n c e  o f  s a t i s f a c t o r y  p e r f o r m a n c e  b o n d s ,  in 
c o n n e c t i o n  w i t h  a n y  p r o p e r t y  o r  o t h e r  in t e r e s t  s u b je c t  t o  f o r f e i t u r e  u n d e r  
th is  s e c t i o n ,  a s  i t  s h a l l  d e e m  p r o p e r .

( c )  U p o n  c o n v i c t i o n  o f  a  p e r s o n  u n d e r  t h i s  s e c t io n , t h e  c o u r t  s h a l l 
a u t h o r i z e  t h e  A t t o r n e y  G e n e r a l  t o  s e i z e  a l l  p r o p e r t y  o r  o t h e r  in te re s t  
d e c la r e d  f o r f e i t e d  u n d e r  t h i s  s e c t io n  u p o n  s u c h  t e rm s  a n d  c o n d i t i o n s  a s  the  
c o u r t  s h a l l  d e e m  p r o p e r .  I f  a  p r o p e r t y  r i g h t  o r  o t h e r  i n t e r e s t  is  n o t 
e x e r c i s a b le  o r  t r a n s f e r a b le  f o r  v a lu e  b y  t h e  U n i t e d  S ta te s , i t  s h a l l  e x p i r e ,  a n d  
s h a l l  n o t  r e v e r t  t o  t h e  c o n v i c t e d  p e r s o n .  A l l  p r o v is io n s  o f  la w  r e l a t i n g  to  
th e  d i s p o s i t i o n  o f  p r o p e r t y ,  o r  t h e  p r o c e e d s  f r o w i th e  s a le  t h e r e o f ,  o r  th e  
r e m is s i o n  o r  m i t i g a t i o n  o f  f o r f e i t u r e s  f o r  v i o la t i o n  o f  th e  c u s t o m s  la w s ,  a n d  
th e  c o m p r o m i s e  o f  c la im s  a n d  th e  a w a r d  o f  c o m p e n s a t io n  t o  i n f o r m e r s  in
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respect o f  s u c h  f o r f e i t u r e s  s h a l l  a p p ly  t o  f o r f e i t u r e s  i n c u r r e d ,  o r  a l le g e d  t o  
h a v e  b e e n  i n c u r r e d ,  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  s e c t io n ,  i n s o f a r  a s  a p p l i c a ­
b le  a n d  n o t  in c o n s is t e n t  w i t h  th e  p r o v i s i o n s  h e r e o f .  S u c h  d u t i e s  a s  a re  
im p o s e d  u p o n  th e  c o l le c t o r  o f  c u s t o m s  o r  a n y  o t h e r  p e r s o n  w i t h  re s p e c t  l o  
the d is p o s i t i o n  o f  p r o p e r t y  u n d e r  t h e  c u s t o m s  la w s  s h a l l  b e  p e r f o r m e d  u n d e r  
this c h a p t e r  b y  th e  A t t o r n e y  G e n e r a l .  T h e  U n i t e d  S t a t e s  s h a l l  d i s p o s e  o f  a l l  
su ch  p r o p e r t y  a s  s o o n  a s  c o m m e r c i a l l y  fe a s ib le ,  m a k in g  d u e  p r o v i s i o n  f o r  
the r i g h t s  o f  in n o c e n t  p e r s o n s .
( Added I’ub.L. 91-452 , Title IX, § 901(a ), Oct. 15. 1970, 84 S at 943.)

H is t o r ic a l N o te
T ransfe r o f  Functions. A ll offices o f  c o l- in the Appendix to T itle  5 , G ove rnm en t O r-

Iccior o f  customs, com ptro lle r o f  custom s, ganization and Employees. A ll functions o f
v irveyo r o f  customs, and appraiser o f  mer- the o ffices elim inated were a lready vested in
vhandisc in the Bureau o f  Custom s o f  the the Secretary o f  the T reasu ry  by R co rg . Platt
Department o r  the Treasury to which np- N o . 2 6  o f  1950, eff, Ju ly  31 , 1950, 15 F .R ,
pointmcnts were required to be made by the 4 9 3 5 . 64 Stat. 1280, set ou t in the Appendix
President with the advice and consent o f  the t0  -j-jt |e 5
Senate were o rdered  abolished, w ith such  o f­
fices to be term inated not la te : than Occ, 31 , Leg is lative H is to ry . F o r  legislative history 
1966 . by Rco rg . P lan  No. I o f  1965, e ff. M ay and purpose o f  Pub .L . 9 1 -4 5 2 , see 1970 U .S .
25, 1965, 30 F .R . 7035 , 79 Stat. 1317, set out Code Cong, and Adm . News, p. 4007 ,

C r o s s  R e fe re n c e s
Wire o r  o ra l communications, au tho riza tion  fo r  in terception , to  p rov ide evidence o f  offenses 

under th is section, sec section 2 5 1 6  o f  th is title . ’

W e s t ’ s F e d e ra l F o rm s
Forfeitu res, sec § 5891 ct scq.
Sentence and fine, see § 7531 et scq.
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N o te  1 6 7

C R IM E S  Ft. | , , ,  9 6  R A C K E T E E R  IN F L U E N C E D  O R G S .

167.   Im m unity  o f  witnesses
There  was no  v io la tion  o f  use immunity 

con ferred on A lcoho lic  Beverage C on tro l 
C om m issioner regarding use in his prosecu­
tion fo r  v io lations o f  this scc lion , H obbs Act, 
section 1951 o f  this title , and m ail fraud 
statute, section 1341 o f  this title , o f  grand 
ju r y  transcrip t o f  his e a rlie r testimony in 
investigation o f  gubernatoria l campaign fi­
nancing o r  o f  his statements made to Federa l 
Bureau o f  Investigation du ring  such investiga­
tion where government was unaware o f  tran ­
scrip t until late in its investigation o f  defend­
ant and had not used transcrip t fo r  investiga­
tion purposes o r  fo r p reparation  fo r  tr ia l o f  
defendant and where government satis fac to ri­
ly  established that im munized statements in­
cluded in Federa l Bureau o f  Investigation 
interview  fo rm s had not been used in connec­
tion with prosecution o f  defendant. U .S . v. 
Barber, C .A .W .V n .1 982 , 668 F .2d  778 , ce rtio ­
ra r i denied 103 S .C t. 66.

§ 1 9 6 4 . Civil remedies

In  prosecution fo r , among other thinp 
participation in a ffa irs  o f  police dcpartmrr- 
th rough a pattern o f  racketeering activity 
court d id  not e r r  in denying motion to in 
munize defense witnesses inasmuch as defend 
ant made no show ing that there was in  
excu lpato ry evidence he wished lo  prcwr: 
U .S . v. N ac rc lli, D .C .P a .1 9 7 9 , 468  F.Supp 
241 .

168. C red ib ility  o f  witnesses 
In prosecution invo lv ing alleged violation! 

o f  this chapter, it was not an abuse o f  discre­
tion to  exclude defense evidence seeking to 
attack principa l witness' c red ib ility at trial b) 
show ing he was biased against defendant! 
because they had repelled his homosexual 
advances. U .S . v . D icciduc, C.A .FIa.1979, 
603 F .2d  535, certio ra ri denied 100 S.Ct 
1345, 445  U .S . 946 , 63 L ,E d .2d  781 , certiora­
ri denied 100 S .C t. 1842 , 4 4 6  U .S . 912, 61 
L .E d .2d  266.

( a )  T h e  d i s t r i c t  c o u r t s  o f  t h e  U n i t e d  S t a t e s  s h a l l  h a v e  ju r i s d i c t i o n  to 
p r e v e n t  a n d  r e s t r a i n  v i o la t i o n s  o f  s e c t io n  1 9 6 2  o f  t h i s  c h a p t e r  b y  issu ing  
a p p r o p r i a t e  o r d e r s ,  i n c lu d in g ,  b u t  n o t  l im i t e d  t o :  o r d e r i n g  a n y  p e r s o n  to 
d iv e s t  h im s e l f  o f  a n y  in t e r e s t ,  d i r e c t  o r  in d i r e c t ,  in  a n y  e n t e r p r i s e ;  im p o s in g  
r e a s o n a b le  r e s t r i c t i o n s  o n  th e  f u t u r e  a c t iv i t i e s  o r  in v e s tm e n t s  o f  a n y  p e rs o n , 
in c lu d in g ,  b u t  n i t  l im i t e d  t o ,  p r o h i b i t i n g  a n y  p e r s o n  f r o m  e n g a g in g  in  the 
s a m e  t y p e  o f  e n d e a v o r  a s  th e  e n t e r p r i s e  e n g a g e d  in ,  t h e  a c t iv i t i e s  o f  w h ich  
a f f e c t  i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e ;  o r  o r d e r i n g  d i s s o lu t i o n  o r  r e o r g a n i z a ­
t i o n  o f  a n y  e n t e r p r i s e ,  m a k in g  d u e  p r o v i s i o n  f o r  t h e  r i g h t s  o f  in n o c e n t  
p e r s o n s .

( b )  T h e  A t t o r n e y  G e n e r a l  m a y  in s t i t u t e  p r o c e e d in g s  u n d e r  t h i s  s e c t io n . 
I n  a n y  a c t i o n  b r o u g h t  b y  t h e  U n i t e d  S ta t e s  u n d e r  th i s  s e c t io n ,  t h e  c o u r t  
s h a l l  p r o c e e d  a s  s o o n  a s  p r a c t i c a b le  t o  t h e  h e a r in g  a n d  d e t e rm in a t i o n  
t h e r e o f .  P e n d in g  f i n a l  d e t e rm in a t i o n  t h e r e o f ,  t h e  c o u r t  m a y  a t  a n y  tim e  
e n t e r  s u c h  r e s t r a i n in g  o r d e r s  o r  p r o h i b i t i o n s ,  o r  t a k e  s u c h  o t h e r  a c t io n s , 
i n c lu d in g  t h e  a c c e p t a n c e  c  s a t i s f a c t o r y  p e r f o r m a n c e  b o n d s ,  a s  i t  s h a l l  d e em  
p r o p e r .

( c )  A n y  p e r s o n  i n ju r e d  in  h is  b u s in e s s  o r  p r o p e r t y  b y  r e a s o n  o f  a  v i o la t i o n  
o f  s e c t io n  1 9 6 2  o f  t h i s  c h a p t e r  m a y  s u e  th t . e f o r  in  a n y  a p p r o p r i a t e  U n i t e d  
S t a t e s  d i s t r i c t  c o u r t  a n d  s h a l l  r e c o v e r  t h r e e f o ld  th e  d a m a g e s  h e  s u s t a in s  a n d  
th e  c o s t  o f  t h e  s u i t ,  i n c lu d in g  a  r e a s o n a b le  a t t o r n e y ’ s  fe e .

( d )  A  f i n a l  ju d g m e n t  o r  d e c r e e  r e n d e r e d  in  f a v o r  o f  t h e  U n i t e d  S t a t e s  in  
a n y  c r im in a l  p r o c e e d in g  b r o u g h t  b y  th e  U n i t e d  S t a t e s  u n d e r  t h i s  c h a p t e r  
s h a l l  e s t o p  th e  d e fe n d a n t  f r o m  d e n y in g  t h e  e s s e n t i a l a l l e g a t i o n s  o f  th e  
c r im in a l  o f f e n s e  in  a n y  s u b s e q u e n t  c i v i l  p r o c e e d in g  b r o u g h t  b y  t h e  U n i t e d  
S ta t e s .
(Added Pub.L. 91^152, Title IX , § 901(a), Oct. 15, 1970, 84 Stat. 943.)
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H is t o r ic a l N o te

I cg.'ilntive H is to ry . F o r  legislative h istory 
•ntl purpose o f  Fub .L . 9 1 -4 5 2 , sec 1970 U.S. 
i , Me C'ong. and Adm . News, p. 4007

C ro s s  R e fe ren c e s

service o f  process, sec section 1965 o f  this title.

F e d e ra l P ra c t ic e  and  P rnccdu

I'm vision tha t c rim ina l conviction sha ll estop defendant in sn 
States, see W righ t. M ille r  & C ooper: Jurisdiction § 44

W e s t ’ s  F e d e ra l F o rm s

Jurisdiction and venue in district courts, matters pertaining t< 
la x a t io n  o f  costs, sec §§ 4 612  to 4632 .
I ’ le litn in a ry  in junctions and tem porary restraining orders, m:o

scq.
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CRIMES Pi. J

\ l defendants operated as 
gang and conspired to  
icnts as ostensible carpe l 
icy cou ld steal jew elry , 
ills , D .C .N .Y .1 9 8 3 , 564

sim ila r to  b ill o f  particu- 
idings seeking c iv il treble 
chapter. Hache Halsey 

v. 'I racy C o llin s  Bank & 
i I9H3, 558 F .Supp  1042.

complaints su ffic ien t 
a lleged that defendants 

cted and participated in 
which engaged in a pat- 

> activity and affected in- 
’  stated cause o f  action 
u flic icn l to  w ithstand mo- 
nker R am o  C o rp . v . Un it- 

Inc .. C A .1 1 I.I9 8 3 , 713

ate D irec to r o f  Insurance, 
ito r o f  insurer, su ffic iently 
under this chapter by o ffi- 
parcnt co rpo ra tion , who 

it ly  continued insu rer in 
lint o f  insolvency and loo t- 
most p ro fitab le  and Icasi 
Kgrnvating the insolvency, 
i, C .A .l l l .  1983 , 7 U  F .2d

Missions and m isreprcscnta- 
sufficicnt to state claim s 

,f  T itle  15 were sufficient to 
this chapter. In  rc Canta- 
ton and C o ., In c . Securities 
t.1984 , 583 F .Supp . 1381..
•ing that fo rm e r v icc-prc.i- 
'ankruptcy, while cm p lo ’ ed 
later, by a new ly To' ned 
ich one o f  deb to r’s custom- 
intracts a lm ost immediately 
fo r bankruptcy , conducted 

n conduct o f  deb tor’ s a ffa irs 
irmcd co rp o ra tion ’s a ffa irs  
m  o f  racketeering activity 
• o f  action unde r this chap- 

ID T  C o rp ., D .C .D c l. 1984,
l.
f  stated c la im " r ' r  several 
sale o f  securities, and th ird  
nt incorporated a ll p rio r a lle - 
oeded to  ullcgc a pattern o f 
cd on the e a r lie r accounts, 
a pattern o f  racketeering 

i f this chapter. Y ancosk i v. 
Co., Inc ., D .C .P a .1 9 8 3 . 581

A llega tions by New  Y o rk  Com m issioner nf 
A g ricu ltu re  and M arkets that slaughterhouse 
and principa ls thereof, th rough repeated in­
stances o f  underweighting and m isgradin; 
s laughtered cattle and through use o f  the 
m ails and w ire communications, defrauded 
both the fa rm ers whose cattle were slaugh­
tered and the New  Y o rk  State B rucc llnu i 
Indem nity  P rog ram  and that operation o f the 
s laughterhouse afTeclcd interstate com m ertr 
were suffic ient to plead c la im  fo r  re lie f unit 
th is chapter. Gcrace v. U tica V ea l C o ., In c .
D .C .N .Y . 1984, 580  F .Supp . 1465.

C om p la in t a lleg ing that p la in tiffs  were de­
frauded ou t o f  substantia l sums o f monc> 
thereby su ffering in ju ry  in ’ ’ the ir business nr 
p rop e rty " w ithin meaning o f  this section and 
that p la in tiffs  were defrauded by defendants 
acting jo in t ly  as "en te rp rise " and th,V defend­
ants conducted a ffa irs  o f  that enterprise 
"th rough  a pattern o f  racketeering activity" 
was su ffic ient to state c la im  under this sec­
tion. W in d so r Associates, Inc . v. G recnfeld.
D .C .M c i.1983 , 564  F .Supp . 273.

C om p la in ts which a lleged that certain indi­
v idua l defendants were “ persons" who con­
ducted a ffa irs  o f  tw o interstate “ enterprises." 
i.e ., two banks, th rough "patte rns o f  racket­
eering activ ity ”  consisting o f  severa l acts of 
m ail fraud  adequately described v io la tion  o f 
this chapter to state e’.s im  fo r re lie f. Lode i 
Leonardo . D .C .I II . 1982, 557  F .Supp. 675.

In  c iv il so il under this chapter and federal 
securities laws, a llegations that appraiser de­
stroyed accurate appraisa ls o f  p roperty in 
decedent’s estate and substituted fraudulent 
appraisa ls fo r purpose o f  ju stify ing  transfer of 
estate p rope rty  at deflated prices and allega­
tions that appraiser fraudu len tly  converted 
assets o f  the estate fo r  his own benefit were 
sufficient to  state c la im  fo r  re lie f against ap­
praiser. G un th e r v. D inge r, D .C .N .Y .1 982. 
547  F .Supp . 25.

Action b rought by buyer o f  low  pressure, 
high speed, flex ib le  coup lings insta lled in 
main p ropu lsion  units o f  lightcr-aboard-ship 
vessel owned by buyers fo r  damages involving 
alleged fa ilu res o f  coup lings did not state 
c la im  on which re lie f cou ld  be granted under 
this section. W aterm an S.S. C o rp . v. Avon­
da le Sh ipyards, In c ., D .C .L a .1 9 8 1 , ''-7 
F .Supp. 256 .

A lleged breach by defendant assignee ol 
agreement fo r  assignment o f  lease o f  premises 
and activities o f  defendant attorneys in re­
tu rn ing sum held in es row  to assignee pursu­
ant to  agreement a fte r k  nd lo rd  executed lease 
o f  prem ises to another r 'rporation , which in 
fact was a lleged ly assigi re’s a lte r ego, fell 
w ithin broad scope o f  this chapter and stated
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i . i e  o f action fo r  v io la tion  o f  this chapter. 
,-renview Trad ing C o ., Inc . v. Hershtnan & 

|r ..h e r, P .C ., 1984, 473  N .Y .S .2 d  722 , 123 
s l i c ’ d 152.

l O. M iscellaneous com p la in1* insuffic ient 
Complaint which sim ply asserted that dc- 

’"•Jant used the m ails o r  wires “ in connec- 
. n with his business en te rp rise" was insu ffi- 
,*si! to show how the defendant used the 
- i l ls  nr wire communications m furtherance 
/  i  scheme to defraud and thus insufficient 

itate a c laim  under this section. Ca liber 
Pinners, Ltd. v. AfTeld, D .C .I I I . 1984, 583
■ Supp. 1308,

Wire fraud as predicate offense under this 
*• jpter was inadequately pled by insurance 
i mpany against its fo rm e r employee, where 
fc-.usation o f  w ire fraud  was prem ised on 
•Irphnnc calls to  company's po licyho lders in 
• l.ich false representations about company 
m t  allegedly made, but there was no allega-
■ ■n that fo rm er employee wns one o f  rep re­

sentatives o f  riva l insurance company making 
a'U or that he was responsible fo r  acts o f  
k «e representatives. Saine v. A .I .A ., Inc., 
OC.Colo. 1984, 582 F .Supp . 1299.

Allegations o f  churn ing by brokerage firm  
W  not state a c la im  under this section. D iv - 
-i) Const. & R ea lty  C o rp ., Inc . v. M e rrill 
Ijnch Pierce Fenner &  Sm ith , Inc., D .C .F Ia . 
:<3, 575 F.Supp. 712.
Complaint which did not a llege any garden 

•indy fraud as (he predicate fo r a c laim  
.n.ler this chapter but which alleged a fa ilu re  
• ’ produce money fo r  a business venture as 
qreed, which alleged that the fa ilu re  to p ro ­
duce the money was th r resu lt o f  fraud , and 
•huh alleged that fo u r letters were mailed as 
ran o f the scheme did  not adequately allege 
't< mail fraud which was asscrtcdly the p rrd - 
cjte fo r the c la im  under this chapter. Serig 
• South Cook C oun ty  Service C o rp ., D .C .I II . 
:,s 4, 581 F .Supp. 575.

Complaint grounded so le ly  in securities 
'•rut! actions did not state cause o f  action 
•M tr this chapter, alleged fraudu lent con- 
2jvM being m ere ly  predicate act o f  rneketccr- 

activity prohibited by this chapter. R ich - 
uJuin v. Shcarson /Am crican  Express C o ., 
! v .  D .C .N .Y .1983 , 573 F .Supp . 133.

C om p la in t, in which investo r a lleged that 
there had been churn ing , trad ing in unsuita­
ble p rog ram s, v io la tion  o f  exchange ru les, 
m isrepresentations and om issions, con tro llin g  
person liab ility  as aiders 3nd abettors and fo r 
fa ilu re  to  supervise, a ll in v io la tion  o f  federa l 
securities laws, did not state cause ~ action 
under subsec. (c ) o f  th is section, in view o f  
fact that purposes and intent o f  this chapter 
were not directed towards such alleged activ i­
ties and that sufficient remedies were avail­
ab le to investo r under federa l ar.d state secu­
rities laws and the com m on law. N o land  v, 
G u rle y , D .C .C o lo .1 9 8 3 , 5 6 6  F .Supp. 210.

W here com p la in t under this chapter 
against b ro ke r d id  not allege that he ever had 
any ownersh ip interest in brokerage partner­
ship alleged as the "en te rp rise ," n o r was rt 
a lleged that he used 5 percent comm ission he 
earned on p la in tiffs ’ transactions to invest in 
partnersh ip , p la in tiffs  fa iled  to  adequate ly a l­
lege, on part o f  b roke r, v io la tion  o f  section 
1962 o f  this title proh ib iting an ind iv idua l 
from  using money received th rough a pattern 
o f  racketeering lo  invest in the enterprise. 
K im m e l v. Peterson, D .C .P a .1 9 8 3 , 565 
F .Supp. 476 .

C om p la in t a lleg ing that attorneys v io lated 
this chapter by assisting p ro  sc defendants in 
state cou rt action failed to  sta le  c la im  fo r  
re lie f; lim ited assistance attorneys provided 
in preparing pleadings fo r  p ro  se defendants 
did not constitute any fo rm  o f  fraud  but was 
w ho lly  p rope r, especially where law  firm  had 
to  appear fo r  one o f  the defendants in the 
s late cou rt action . M artin -T rigona v, D ’Am - 
uto &  Lynch , D .C .N .Y .1 9 8 3 , 559  F.Supp. 
533.

C la im  o f  c iv il v io la tion  o f  this chapter by 
stockb roke r, who advised certain o f  his cus­
tomers to  buy target co rp o ra tion ’s stock and 
purchased target c o rp o ra tion ’s stock Tor his 
own account based upon noupublic in fo rm a ­
tion regarding p lanned tender o ffe r obtained 
through unauthorized disc losure o f  invest­
ment b anker’s employee, fa iled to  state cause 
o f  action where c la im  rested on mere fact that 
s tockb roke r had been convicted o r  v io lating 
some o f  provisions listed by this chapter as 
underly ing felonies. M oss v. M organ Stan ley 
Inc ., D .C .N .Y .1 9 8 3 , 553 F .Supp. 1347, a f­
firm ed 719  F .2d  5, ce rtio ra ri denied 104 S.C t. 
1280.

§ 1 9 6 5 .  V e n u e  a n d  p r o c e s s

(a ) A n y  c i v i l  a c t i o n  o r  p r o c e e d in g  u n d e r  t h i s  c h a p t e r  a g a in s t  a n y  p e r s o n  
may be in s t i t u t e d  in  t h e  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  S t a t e s  f o r  a n y  d i s t r i c t  in  
*h ic h  s u c h  p e r s o n  r e s id e s , is  f o u n d ,  h a s  a n  a g e n t ,  o r  t r a n s a c t s  h is  a f f a i r s .
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( b )  I n  a n y  a c t io n  u n d e r  s e c t io n  1 9 6 4  o f  t h i s  c h a p t e r  in  a n y  d is t r ic t  c o e - 
o f  th e  U n i t e d  S ta t e s  in  w h ic h  it is  s h o w n  t h a t  t h e  e n d s  o f  ju s t i c e  r e q u i r e  th r 
o t h e r  p a r t ie s  r e s id in g  in  a n y  o t h e r  d i s t r i c t  b e  b r o u g h t  b e fo r e  th e  c o u r t ,  the 
c o u r t  m a y  c a u s e  s u c h  p a r t i e s  t o  b e  s u m m o n e d ,  a n d  p r o c e s s  f o r  t h a t  p u r jw  
m a y  b e  s e r v e d  in  a n y  ju d i c i a l  d i s t r i c t  o f  t h e  U n i t e d  S t a t e s  b y  th e  m a rs lu  
t h e r e o f .

( c )  I n  a n y  c iv i l  o r  c r im in a l  a c t io n  o r  p r o c e e d in g  in s t i t u t e d  b y  th e  United 
S t a t e s  u n d e r  t h i s  c h a p t e r  in  t h e  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  S ta t e s  f o r  am 
ju d i c i a l  d i s t r i c t ,  s u b p e n a s  is s u e d  b y  s u c h  c o u r t  t o  c o m p e l t h e  a t t e n d a n c e  c*
w itn e s s e s  m a y  b e  s e r v e d  in  a n y  o t h e r  j u d i c i a l  d i s t r i c t ,  e x c e p t  t h a t  in  am
c iv i l  a c t io n  o r  p r o c e e d in g  n o  s u c h  s u b p e n a  s h a l l  b e  is s u e d  f o r  s e r v ic e  up.'- 
a n y  in d i v i d u a l w h o  re s id e s  in  a n o t h e r  d i s t r i c t  a t a  p la c e  m o r e  th a n  ore
h u n d r e d  m i le s  f r o m  t h e  p la c e  a t  w h ic h  s u c h  c o u r t  is  h e ld  w i t h o u t  a p p rova
g iv e n  b y  a  ju d g e  o f  s u c h  c o u r t  u p o n  a  s h o w in g  o f  g o o d  c a u s e .

( d )  A l l  o t h e r  p r o c e s s  in  a n y  a c t i o n  o r  p r o c e e d in g  u n d e r  t h i s  c h a p t e r  mat 
b e  s e r v e d  o n  a n y  p e r s o n  in  a n y  ju d i c i a l  d i s t r i c t  in  w h ic h  s u c h  p e r s o n  resides 
is  f o u n d ,  h a s  a n  a g e n t ,  o r  t r a n s a c t s  h is  a f f a i  's.
(Added Pub.L. 91 -452 , Title IX, § 901(a). Oct. 1 i, 1970, 84 Stat. 944.)

H is t o r ic a l N o l j
le g is la t iv e  H is to ry . F o r legislative h istory 

and purpose o f  Pub .L . 9 1 -4 5 2 . see 1970 U .S .
C ode Cong, and Adttv News, p. 4007 .

W e s t ’ s F e d e ra l F o rm s
Jurisd iction and venue in district courts, m atters pertaining to, see § 1003 el seq.
Service o f  process, sec § 1201 ct seq.
Subpcnivs, sec § 3981 e l seq.

N o te s  o f  D e c is io n s
Agents 3  ate to inquire whether action can be main-
Com pla in t 0  mined under section 1391 o f  T itle  28. Van
Construction  with o the r law s 1 Schaick v. C hu rch  o f  Scien to logy o f  Califor-
Found 4  niu. Inc .. D .C .M ass .!9 8 2 , 535 F .Supp. 1125M isce llaneous actions venue im proper 10 _  .. ..........................
Pu rpose 2 1 ,ra ,,sac ls  his a ffa irs  m tins section
Summoning pa rlie s 7 is synonym ous w ith term  “ transacts business"
T ransacts a ffa irs  5  in sc t,ion  22 ° r  T , lle  15- K m P v ' VescaT rnn sfc r 8 D .C .C a l.1 9 7 2 , 342  F .Supp. 120.
W eight o f  contacts test

2. Pu rpose
Th is section is not intended to be exclusive. 

1, C onstruction with o the r laws but is intended to  libera lize  existing venue
I f  venue in d istrict cou rt fo r  the N orthe rn  provisions. Van Schaick v. C hu rch  o f  Scien-

D istrict o f  G eorg ia  was p rope r under b road to logy o f  C a lifo rn ia , In c ., D .C .M ass . 1982.
ju risd ic tiona l p rovisions o f  section 78aa o f  535 F .Supp. 1125. Sec, a lso Fa rm ers  Bank of
T it le  15, i l was a lso  p rope r fo r  o i lie r re lated State o f  D e l. v. B e ll M ortg . C o rp .. D .C .Dc l.
v io lations o f  law  that were alleged, bu l c laim s 452  F .Supp. 1278.
under this chapter were required to satisfy 
independent venue requirements o f  this see- 3 . Agents
lion . C lement v. Pc liar, D .C .G a .I9 8 3 , 575 Under Ib is section re lating to venue in 
F .Supp. 436 . private actions, term  “ lias an agent" was

W here venue is im p rope r under special restricicd to ind iv idua l d rfend  ,nts and did
venue p rovis ion o f  this section, it is appropri- not app ly  as against co ; c defendants.
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» n f v, Vcsco, D .C .C a l.1 9 7 2 , 342  F .Supp.
- M

■ Found
I o r co rpo ra te  defendant, in private action 

-.Ic r this section, p rovid ing that venue is 
••"per where defendant “ resides, is found, 
iv 3n agent, o r  transacts his a ffa irs ,”  to  be 
'■tind" in d istric t w ithin meaning o f  this 
/vtion, it must Ire present in d istric t hy its 
•Peers and agents ca rry ing  on business o f  
rpora lion . Van Schaick v. C hu rch  o f  

v /irn io logy o f  C a lifo rn ia , In c ., D .C .M ass . 
<«2, 535 F .Supp . 1125.
Where co rpo ra te  defendant in private ac- 
n under this chapter maintained no  o ffice 

•i d istrict, had no  o ffice rs o r  employees 
irrying on its business there, and did not 

perform any services, se ll any services o r  se ll 
o n  products w ithin d istric t, and did not pay 
on  co rpo ra te  o r  franchise taxes in district, 
'•fendant was not " fo u n d "  w ithin district 
«>ihin this section. K in g  v. Vcsco, D .C .C a l.
11’ 2, 342  F .Supp . 120.

*. T ransacts a ffa irs  
Venue in the Southern D istrict o f  New

V.uk over c iv il c la im  brought under this 
li.ipter ag irnst certain ind iv idua l defendants 

was im proper, where none o f those defend- 
uils resided in that district- o r  maintained 
■Ificcs in  New  Y o rk  and o il trad ing com pany 
’ il whose b eh a lf the defendants acted trans­
acted a ll o f  its business from  offices in Pcnn- 
vvltaniu; "transacts his a ffa irs "  language in 
this section re fers to personal a ffa irs  o f  the 
lefendant, no t a ffa irs  he may have transacted 
"ii beha lf o f  his em p loyer. Bu lk  O il (U S A ) 
Inc v. Sun  O i l T rad ing  C o „  D .C .N .Y .1 9 8 3 , 
">'4 F .Supp. 36.
A W eight o f  contacts test 

To  meet “ weight o f  the contacts" test fo r 
venue in a  c iv il action brought under this 
vhaplcr, i l must be shown that there is venue 
"ver defendant due to his own contacts with 
district. Fa rm ers  Bank o f  State o f  D e l. v. 
Hell M ortg . C o rp .. D .C .D c l. 1978, 452
F.Supp. 1278.

7. Sum m oning parties 
W here there was no  d : .net in which venue 

was p rope r as to a ll d .icn d an ls  on the basis o f  
residency o r  the transacting o f  business and 
where venue lay in D e law are with respect to 
a m a jo rity  o f  defendants, and where interests 
o f  ju stice and ju d ic ia l econom y dictated that 
the who le  action be tried in one cou rt i f  
possible, ends o f  justice required that nonresi­
dent defendant be brought before cou rt under 
this section. Fa rm ers Bank o f  State o f  D e l.

v. Be ll M ortg . C o rp .. D .C .D c l. 1978, 577 
F .Supp . 34.
8 . T rnnsfc r 

The re  was no  substantial prejudice in refus­
a l to transfer to another district prosecution 
fo r v io lations o f  this chapter where defend­
ants pointed on ly  to  newspaper artic les deal­
ing with apprehension o f  several allegedly 
noto rious subversives about the time o f  trial 
and failed to  show  any connection between 
those artic les and the indictment. L'.S v. 
D ickens. C .A .N .J .I9 8 2 , 695  F .2d  765, certio­
ra r i denied 103 S .C t. 1792 

In  prosecution fo r  interstate 'ransporlation 
o f  stolen p roperty , engaging in a pattern o f 
racketeering activ ity , and conspiring to par­
ticipate in racketeering activity, tria l judge 
did not abuse his d iscretion in denying de­
fendant's m otion fo r  change n f venue from 
the D istric t o f  U tah to the District o f  Nevada 
on  (he grounds that lie . another defer,dant. 
and  witnesses they intended lo  call resided in 
Nevada, and that character witnesses enjoyed 
reputations fo r  integrity in Nevada, in that 
U tah was the location o f  events like ly to be in 
issue as well as the location o f  documents and 
records like ly  to  be involved , and thus while 
factors cited b y , defendant would have sup­
ported granting o f  the m otion, when weighed 
in context they d id  not compel iliat result. 
U .S . v. Calabrese. C .A . U tah 1981, 645 F.2d 
1379, ce rtio ra ri denied 101 S.Ct. 3008, 451 
U .S . 1018, 69  L .E d .2d  300 , certiorari denied 
102 S .C t. 127, 4 5 4  U .S  831 . 70 L .fid .2d 108.

Inasmuch as none o f  the defendants in 
action seeking damages fo r violations o f  this 
chapter resided ir. N orthern  District o f  New 
Y o rk  and that there were absolutely no con­
tacts with N o rth e rn  D istrict o f  New York 
except that p la intiffs alleged that the impact 
o f  the conspiracy was felt in that district, 
venue in the N o rth e rn  D istrict o f  New York 
was inappropriat e however, in interest o f 
ju stice , cou rt wou ld transfer action to the 
Southern  D istrict o f  New Y o rk  where, fo r 
venue purposes, the weight o f  the contacts lay 
and where venue was p rope r as lo  a ll parties 
Soper v. Simmons In te rn . Ltd .. D .C .N .Y . 
1983. 582 F .Supp. ‘>87.

A ction  seeking to  en join o rde r o f  North 
C a ro lin a  U tilities Commission se lli.'g  retail 
rates fo r u tility  was transferred from  Eastern 
D istric t o f  Tennessee to  Eastern District o f  
N o rth  C aro lin a , as venue was proper only in 
ju d ic ia l d istrict where a ll defendants resided 
o r  in which c la im  arose, no defendants resid­
ed in Eastern D istrict o f  Tennessee, rates 
were set in N o rth  Caro lina , direct object o f 
challenged rates was N o rth  Carolina public 
u tility  and m a jo rity  o f  relevant evidence and
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witnesses was located in N o rth  Caro lina .
A lum inum  Co . o f  Am erica v. U tilities Com 'n 
o f  N o rth  C a ro lin a , D .C .T cnn .1982 , 548  
F.Supp. 18.

P re tria l pub lic ity su rround ing  charges o f  
m ail fraud  under section 134! o f  this title  and 
racketeering under this chapter against six 
defendants, including governo r o f  the state, 
was not o f  such a qua lity  tha t it cou ld  be 
considered inherently pre jud ic ia l so  as to w ar­
ran t grant o f  change o f  venue p r io r to vo ir 
d ire o f  potentia l ju ro rs . U .S . v . M andcl,
D .C .M d .1 9 7 6 , 4 1 5  F .Supp. 1033.
9 . Com plaint

Even though com p la in t b rought under this 
chapter alleged facts indicating that the c la im  
against some o f  the coconsp irato rs arose in 
the d istrict, where defendant was not alleged 
to have had any substantia l o r  significant 
contacts w ith the d istric t in connection with 
the conspiracy, venue as to  defendant was

§ 1 9 6 6 . Expedition o f  actions
I n  a n y  c i v i l  a c t i o n  i n s t i t u t e d  u n d e r  t h i s  c h a p t e r  b y  t h e  U n i t e d  S ta t e s  in

a n y  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  S t a t e s , t h e  A t t o r n e y  G e n e r a l  m a y  f i le  w ith
t h e  c le r k  o f  s u c h  c o u r t  a  c e r t i f i c a t e  s t a t in g  t h a t  in  h is  o p i n i o n  t h e  c a s e  is  o f
g e n e r a l p u b l i c  im p o r t a n c e .  A  c o p y  o f  t h a t  c e r t i f i c a t e  s h a l l  b e  fu rn is h e d
im m e d ia t e ly  b y  s u c h  c le r k  t o  t h e  c h i e f  ju d g e  o r  i n  h i s  a b s e n c e  t o  the
p r e s id in g  d i s t r i c t  ju d g e  o f  t h e  d i s t r i c t  in  w h ic h  s u c h  a c t i o n  is  p en d in g .
U p o n  r e c e ip t  o f  s u c h  c o p y ,  s u c h  ju d g e  s h a l l  d e s ig n a t e  im m e d ia t e ly  a  ju d g e
o f  t h a t  d i s t r i c t  t o  h e a r  a n d  d e t e rm in e  a c t i o n .  T h e  ju d g e  s o  d e s ig n a t e d  sh a ll
a s s ig n  s u c h  a c t i o n  f o r  h e a r i n g  a s  s o o n  a s  p r a c t i c a b le ,  p a r t i c i p a t e  in  the
h e a r in g s  a n d  d e t e rm in a t i o n  t h e r e o f ,  a n d  c a u s e  s u c h  a c t i o n  t o  b e  e x p e d i t e d  in e v e r y  w a y .

(A d d e d  P u b .L . 9 1 - 4 5 2 ,  T i t le  I X ,  § 9 0 1 (a ) ,  O c t . 15, 1 9 7 0 , 8 4  S ta t . 9 4 4 . )

H i s t o r ic a l N o te
Legis lative H is to ry . F o r  legislative h istory 

and purpose o f  Pub .L . 9 1 4 5 2 ,  see 1970 U .S .
Code Cong , and Adm . News, p. 4007 .

§ 1 9 6 7 . Evidence

I n  a n y  p r o c e e d in g  a n c i l l a r y  t o  o r  in  a n y  c i v i l  a c t io n  in s t i t u t e d  b y  th e
U n i t e d  S t a t e s  u n d e r  t h i s  c h a p t e r  t h e  p r o c e e d in g s  m a y  b e  o p e n  o r  c lo s e d  to
t h e  p u b l i c  a t  t h e  d i s c r e t i o n  o f  t h e  c o u r t  a f t e r  c o n s i d e r a t i o n  o f  t h e  r i g h t s  o f  a f f e c t e d  p e r s o n s .

(A d d e d  P u b .L .  9 1 4 5 2 ,  T i t le  I X ,  § 9 0 1 (a ) ,  O c t . 15, 1 9 7 0 , 8 4  S ta t . 9 4 4 . )

im p rope r in that it was not alleged t lu : , 
c la im  against h im  arose in d istrict. Farm- 
Bank o f  State o f  D e l. «, B e ll Mortg. Co- 
D .C .D c l.1978, 4 5 2  F .S r pp. 1278.
10. M isce llaneous actions venue tmpropr 

Venue was not p rope r in Georgia as < 
c la im  that defendants violates, this chapter r  
transaction invo lv ing  sale o f  interests in Nr 
vada go ld  and s ilv e r m in ing venture where n 
defendant resided, was found  o r  had agent e 
G eorg ia  and m in im al contacts o f  defend"' 
w ith N o rth e rn  D istric t o f  G eo rg ia  in conr.ee 
lio n  w ith purchase o f  interests were not sufT. 
cient to constitute transaction o f  their affair 
w ith in Georg ia . C lem ent v. Pehar, D .C .G i 
1983, 575  F .Supp. 436 .

Evidence in p rivate treb le damage actto- 
b rought under this chapter was insufficient t 
establish venue with respect to  e ither indistJ 
ual defendant o r  co rp o ra te  defendant. Km; 
v. Vesco, D .C .C a l.1 9 7 2 , 342 F.Supp. 120
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I fg islative H is to ry . F o r  legislative h istory 
purpose o f  Pub .L . 9 1 4 5 2 ,  sec 1970 U .S .

•!r Cong, and Adm . News, p. 4007 .

$ 1968 . Civil investigative demand
( a )  W h e n e v e r  t h e  A t t o r n e y  G e n e r a l  h a s  r e a s o n  t o  b e l i e v e  t h a t  a n y  p e r s o n  

>r e n t e r p r is e  m a y  b e  in  p o s s e s s io n ,  c u s t o d y ,  o r  c o n t r o l  o f  a n y  d o c u m e n t a r y  
m a t e r ia ls  r e le v a n t  t o  a  r a c k e t e e r in g  in v e s t ig a t io n ,  h e  m a y ,  p r i o r  t o  th e  
m s t i tu t io n  o f  a  c i v i l  o r  c r im in a l  p r o c e e d in g  t h e r e o n ,  is s u e  in  w r i t in g ,  a n d  
cau se  t o  b e  s e r v e d  u p o n  s u c h  p e r s o n ,  a  c i v i l  in v e s t ig a t iv e  d e m a n d  r e q u i r in g  
such  p e r s o n  t o  p r o d u c e  s u c h  m a t e r i a l  f o r  e x a m in a t i o n .

(b )  E a c h  s u c h  d e m a n d  s h a l l—
( 1 )  s t a t e  th e  n a t u r e  o f  t h e  c o n d u c t  c o n s t i t u t in g  t h e  a l le g e d  r a c k e t e e r ­

in g  v i o la t i o n  w h ic h  is  u n d e r  in v e s t ig a t io n  a n d  th e  p r o v i s i o n  o f  la w  
a p p l i c a b le  t h e r e t o ;

( 2 )  d e s c r ib e  th e  c la s s  o r  c la s s e s  o f  d o c u m e n t a r y  m a t e r i a l  p r o d u c e d  
t h e r e u n d e r  w i t h  s u c h  d e f in i t e n e s s  a n d  c e r t a i n t y  a s  t o  p e rm i t  s u c h  
m a t e r i a l  t o  b e  f a i r l y  id e n t i f i e d ;

( 3 )  s t a t e  t h a t  th e  d e m a n d  is  r e t u r n a b le  f o r t h w i t h  o r  p r e s c r ib e  a  
r e t u r n  d a t e  w h ic h  w i l l  p r o v id e  a  r e a s o n a b le  p e r i o d  o f  t im e  w i t h in  w h ic h  
th e  m a t e r i a l  s o  d e m a n d e d  m a y  b e  a s s e m b le d  a n d  m a d e  a v a i la b le  f o r  
in s p e c t io n  a n d  c o p y in g  o r  r e p r o d u c t i o n ;  a n d

( 4 )  id e n t i f y  t h e  c u s t o d ia n  t o  w h o m  s u c h  m a t e r i a l  s h a l l  b e  m a d e  
a v a i la b le .

( c )  N o  s u c h  d e m a n d  s h a l l—
( 1 )  c o n t a in  a n y  r e q u i r e m e n t  w h ic h  w o u ld  b e  h e ld  t o  b e  u n r e a s o n a b le  

i f  c o n t a in e d  in  a  s u b p e n a  d u c e s  t e c u m  is s u e d  b y  a  c o u r t  o f  t h e  U n i t e d  
S t a t e s  in  a id  o f  a  g r a n d  j u r y  in v e s t ig a t i o n  o f  s u c h  a l le g e d  r a c k e t e e r in g  
v i o la t i o n ;  o r

( 2 )  r e q u i r e  t h e  p r o d u c t i o n  o f  a n y  d o c u m e n t a r y  e v id e n c e  w h ic h  
w o u ld  b e  p r i v i le g e d  f r o m  d i s c lo s u r e  i f  d e m a n d e d  b y  a  s u b p e n a  d u c e s  
t e c u m  is s u e d  b y  a  c o u r t  o f  t h e  U n i t e d  S ta t e s  in  a id  o f  a  g r a n d  j u r y  
in v e s t ig a t io n  o f  s u c h  a l le g e d  r a c k e t e e r in g  v i o la t i o n .

( d )  S e r v i c e  o f  a n y  s u c h  d e m a n d  o r  a n y  p e t i t i o n  f i le d  u n d e r  t h i s  s e c t io n  
m a y  b e  m a d e  u p o n  a  p e r s o n  b y —

( 1 )  d e l i v e r i n g  a  d u ly  e x e c u t e d  c o p y  t h e r e o f  t o  a n y  p a r t n e r ,  e x e c u t iv e  
o f f i c e r ,  m a n a g in g  a g e n t ,  o r  g e n e r a l a g e n t  t h e r e o f ,  o r  t o  a n y  a g e n t  
t h e r e o f  a u t h o r i z e d  b y  a p p o in tm e n t  o r  b y  la w  t o  r e c e iv e  s e r v ic e  o f  
p r o c e s s  o n  b e h a l f  o f  s u c h  p e r s o n ,  o r  u n o n  a n y  i n d i v i d u a l p e r s o n ;

( 2 )  d e l i v e r i n g  a  d u ly  e x e c u t e d  c o p y  t h e r e o f  t o  t h e  p r i n c ip a l  o f f i c e  o r  
n 'a e e  o f  b u s in e s s  o f  t h e  p e r s o n  t o  b e  s e r v e d ;  o r

( 3 )  d e p o s i t in g  s u c h  c o p y  in  th e  U n i  ,ed  S ta t e s  m a i l ,  b y  re g i s t e r e d  o r  
c e r t i f i e d  m a i l  d u ly  a d d re s s e d  t o  s u c h  p e r s o n  a t  i t s  p r i n r t p a l  o f f i c e  o r  
p la c e  o f  b u s in e s s .
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( c )  A  v e r i f i e d  r e t u r n  b y  th e  i n d i v i d u a l  s e rv i in g  a n y  s u c h  d e m a n d  ot 
p e t i t i o n  s e t t in g  f o r t h  th e  m a n n e r  o f  s u c h  s e r v ic e  s h a l l  b e  p r im a  fa c ie  p ro o f 
o f  s u c h  s e r v ic e .  I n  t h e  c a s e  o f  s e r v ic e  b y  r e g i s t e r e d  o r  c e r t i f i e d  m a i l ,  such 
r e t u r n  s h a l l  b e  a c c o m p a n i e d  b y  th e  r e t u r n  p o s t  o f f i c e  r e c e ip t  o f  d e li v e r ) '  o f 
s u c h  d e m a n d .

(D  ( 1 )  T h e  A t t o r n e y  G e n e r a l  s h a l l  d e s ig n a t e  a  r a c k e t e e r in g  in v e s t ig a t o r  to 
s e r v e  a s  r a c k e t e e r  d o c u m e n t  c u s t o d ia n ,  a n d  s u c h  a d d i t i o n a l  ra c k e te e r in g  
i n v e s t ig a t o r s  a s  l i e  s h a l l  d e t e rm in e  f r o m  t im e  t o  t im e  t o  b e  n e c e s s a r y  to 
s e r v e  a s  d e p u t i e s  t o  s u c h  o f f i c e r .

( 2 )  A n y  p e r s o n  u p o n  w h o m  a n y  d e m a n d  is s u e d  u n d e r  t h i s  s e c t io n  has 
b e e n  d u ly  s e r v e d  s h a l l  m a k e  s u c h  m a t e r i a l  a v a i la b le  f o r  in s p e c t io n  and 
c o p y in g  o r  r e p r o d u c t i o n  t o  t h e  c u s t o d ia n  d e s ig n a t e d  t h e r e in  a t  t h e  p r in c ip a l 
p la c e  o f  b u s in e s s  o f  s u c h  p e r s o n ,  o r  a t  s u c h  o t h e r  p la c e  a s  s u c h  c u s to d ia n  
a n d  s u c h  p e r s o n  t h e r e a f t e r  m a y  a g r e e  a n d  p r e s c r ib e  in  w r i t in g  o r  a s  the 
c o u r t  m a y  d i r e c t ,  p u r s u a n t  t o  t h i s  s e c t io n  o n  t h e  r e t u r n  d a t e  s p e c i f ie d  in 
s u c h  d e m a n d ,  o r  o n  s u c h  la t e r  d a t e  a s  s u c h  c u s t o d ia n  m a y  p r e s c r ib e  in 
w r i t in g .  S u c h  p e r s o n  m a y  u p o n  w r i t t e n  a g r e e m e n t  b e tw e e n  s u c h  p e rson  
a n d  th e  c u s t o d ia n  s u b s t i t u t e  f o r  c o p ie s  o f  a l l  o r  a n y  p a r t  o f  s u c h  m a te r ia l 
o r i g i n a ls  t h e r e o f .

( 3 )  T h e  c u s t o d ia n  t o  w h o m  a n y  d o c u m e n t a r y  m a t e r i a l  is  s o  d e liv e re d  
s h a l l  t a k e  p h y s i c a l p o s s e s s io n  t h e r e o f ,  a r id  s h a l l  b e  r e s p o n s ib le  f o r  th e  use 
m a d e  t h e r e o f  a n d  f o r  t h e  r e t u r n  t h e r e o f  p u r s u a n t  t o  t h i s  c h a p t e r .  T h e  
c u s t o d ia n  m a y  c a u s e  'h e  p r e p a r a t i o n  o f  s u c h  c o p ie s  o f  s u c h  d o c u m e n t a r y  
m a t e r i a l  a s  m a y  b e  \ t i r e d  f o r  o f f i c i a l  u s e  u n d e r  r e g u la t i o n s  w h ic h  s h a l l  be 
p r o m u lg a t e d  b y  th e  A t t o r n e y  G e n e r a l .  W h i l e  in  t h e  p o s s e s s io n  o f  the 
c u s t o d ia n ,  n o  m a t e r i a l  s o  p r o d u c e d  s h a l l  b e  a v a i la b le  f o r  e x a m in a t i o n ,  
w i t h o u t  th e  c o n s e n t  o f  t h e  p e r s o n  w h o  p r o d u c e d  s u c h  m a t e r i a l ,  b y  a n y  
i n d i v i d u a l o t h e r  t h a n  th e  A t t o r n e y  G e n e r a l .  U n d e r  s u c h  r e a s o n a b le  te rm s  
a n d  c o n d k ’ o n s  a s  th e  A t t o r n e y  G e n e r a l  s h a l l  p r e s c r ib e ,  d o c u m e n t a r y  m a te ­
r i a l  w h i le  in  t h e  p o s s e s s io n  o f  t h e  c u s t o d ia n  s h a l l  b e  a v a i la b le  f o r  e x a m in a ­
t i o n  b y  th e  p e r s o n  w h c  p r o d u c e d  s u c h  m a t e r i a l  o r  a n y  d u ly  a u th o r i z e d  
r e p r e s e n t a t i v e s  o f  s u c h  p e r s o n .

( 4 )  W h e n e v e r  a n y  a t t o r n e y  h a s  b e e n  d e s ig n a t e d  t o  a p p e a r  o n  b e h a l f  o f  the 
U n i t e d  S ta t e s  b e fo r e  a n y  c o u r t  o r  g r a n d  j u r y  in  a n y  c a s e  o r  p ro c e e d in g  
i n v o lv i n g  a n y  a l le g e d  v i o la t i o n  o f  t h i s  c h a p t e r ,  t h e  c u s t o d ia n  m a y  d e l i v e r  to  
s u c h  a t t o r n e y  s u c h  d o c u m e n t a r y  m a t e r i a l  in  t h e  p o s s e s s io n  o f  t h e  c u s t o d ia n  
a s  s u c h  a t t o r n e y  d e t e rm in e s  t o  b e  r e q u i r e d  f o r  u s e  in  th e  p r e s e n t a t i o n  o f  
s u c h  c a s e  o r  p r o c e e d in g  o n  b e h a l f  o f  t h e  U n i t e d  S t a t e s . U p o n  th e  c o n c lu ­
s io n  o f  a n y  s u c h  c a s e  o r  p r o c e e d in g ,  s u c h  a t t o r n e y  s h a l l  r e t u r n  t o  th e  
c u s t o d ia n  a n y  d o c u m e n t a r y  m a t e r i a l  s o  w i t h d r a w n  w h ic h  h a s  n o t  p a s s e d  
i n t o  th e  c o n t r o l  o f  s u c h  c o u r t  o r  g r a n d  j u r y  t h r o u g h  t h e  i n t r o d u c t i o n  t h e r e o f  
i n t o  th e  r e c o r d  o f  s u c h  c a s e  o r  p r o c e e d in g .

( 5 )  U p o n  th e  c o m p le t i o n  o f —
( i )  th e  r a c k e t e e r in g  in v e s t ig a t io n  f o r  w h i c h  a n y  d o c u m e n t a r y  m a t e r i ­

a l w a s  p r o d u c e d  u n d e r  t h i s  c h a p t e r ,  a n d
( i i )  a n y  c a s e  o r  p r o c e e d in g  a r i s i n g  f r o m  s u c h  in v e s t ig a t io n ,

t h e  c u s t o d ia n  s h a l l  r e t u r n  t o  t h e  p e r s o n  w h o  p r o d u c e d  s u c h  m a t e r i a l  a l l  
s u c h  m a t e r i a l  o t h e r  t h a n  c o p ie s  t h e r e o f  m a d e  b y  t h e  A t t o r n e y  G e n e r a l
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:  i r s i ia n t  t o  t h i s  s u b s e c t i o n  w h ic h  h a s  n o t  p a s s e d  i n t o  t h e  c o n t r o l  o f  a n y  
,m rt o r  g r a n d  j u r y  t h r o u g h  th e  i n t r o d u c t i o n  t h e r e o f  i n t o  th e  r e c o r d  o f  s u c h  

. a'C  o r  p r o c e e d in g .
( 6 )  W h e n  a n y  d o c u m e n t a r y  m a t e r i a l  h a s  b e e n  p r o d u c e d  b y  a n y  p e r s o n  

m J c r  t h i s  s e c t io n  f o r  u s e  in  a n y  r a c k e t e e r in g  in v e s t ig a t i o n ,  a n d  n o  s u c h  c a s e  
•r p r o c e e d in g  a r i s i n g  t h e r e f r o m  h a s  b e e n  in s t i t u t e d  w i t h in  a  r e a s o n a b le  t im e  
,* !c r c o m p le t i o n  o f  th e  e x a m in a t i o n  a n d  a n a ly s i s  o f  a l l  e v id e n c e  a s s e m b le d  
■i th e  c o u r s e  o f  s u c h  in v e s t ig a t io n ,  s u c h  p e r s o n  s h a l l  b e  e n t i t le d ,  u p o n  
x n t i e n  d e m a n d  m a d e  u p o n  th e  A t t o r n e y  G e n e r a l ,  t o  th e  r e t u r n  o f  a l l  
l i v u m e n t a r y  m a t e r i a l  o t h e r  t h a n  c o p ie s  t h e r e o f  m a d e  p u r s u a n t  t o  t h i s  
.a h s e c t io n  s o  p r o d u c e d  b y  s u c h  p e r s o n .

( 7 )  I n  t h e  e v e n t  o f  t h e  d e a t h ,  d i s a b i l i t y ,  o r  s e p a r a t i o n  f r o m  s e r v ic e  o f  t h e  
tM o d ia n  o f  a n y  d o c u m e n t a r y  m a t e r i a l  p r o d u c e d  u n d e r  a n y  d e m a n d  is s u e d

t in d e r t h i s  s e c t io n  o r  t h e  o f f i c i a l  r e l i e f  o f  s u c h  c u s t o d ia n  f r o m  r e s p o n s i b i l i t y  
; <r th e  c u s t o d y  a n d  c o n t r o l  o f  s u c h  m a t e r i a l ,  th e  A t t o r n e y  G e n e r a l  s h a l l  
p r o m p t ly —

( i )  d e s ig n a t e  a n o t h e r  r a c k e t e e r in g  i n v e s t ig a t o r  t o  s e r v e  a s  c u s t o d ia n  
t h e r e o f ,  a n d

( i i )  t r a n s m i t  n o t i c e  in  w r i t in g  t o  t h e  p e r s o n  w h o  p r o d u c e d  s u c h  
m a t e r i a l  a s  t o  t h e  id e n t i t y  a n d  a d d r e s s  o f  t h e  s u c c e s s o r  s o  d e s ig n a t e d .

A n y  s u c c e s s o r  s o  d e s ig n a t e d  s h a l l  h a v e  w i th  r e g a r d  t o  s u c h  m a t e r i a ls  a l l  
d u t ie s  a n d  r e s p o n s i b i l i t i e s  im p o s e d  b y  t h i s  s e c t io n  u p o n  h is  p r e d e c e s s o r  in  
o f f ic e  w i t h  r e g a r d  t h e r e t o ,  e x c e p t  t h a t  h e  s h a l l  n o t  b e  h e ld  r e s p o n s ib le  f o r  
a n y  d e fa u l t  o r  d e r e l i c t i o n  w h ic h  o c c u r r e d  b e fo r e  h is  d e s ig n a t io n  a s  c u s t o d i ­
an .

(g )  W h e n e v e r  a n y  p e r s o n  f a i ls  t o  c o m p ly  w i t h  a n y  c i v i l  in v e s t ig a t iv e  
d e m a n d  d u ly  s e r v e d  u p o n  h im  u n d e r  t h i s  s e c t io n  o r  w h e n e v e r  s a t i s f a c t o r y  
c o p y in g  o r  r e p r o d u c t i o n  o f  a n y  s u c h  m a t e r i a l  c a n n o t  b e  d o n e  a n d  s u c h  
p e rs o n  r e fu s e s  t o  s u r r e n d e r  s u c h  m a t e r i a l ,  t h e  A t t o r n e y  G e n e r a l  m a y  f i le ,  in  
th e  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  S t a t e s  f o r  a n y  ju d i c i a l  d i s t r i c t  in  w h ic h  s u c h  
p e rs o n  r e s id e s , is  f o u n d ,  o r  t r a n s a c t s  b u s in e s s , a n d  s e r v e  u p o n  s u c h  p e r s o n  a  
p e t i t io n  f o r  a n  o r d e r  o f  s u c h  c o u r t  f o r  t h e  e n fo r c e m e n t  o f  t h i s  s e c t io n ,  
e x c e p t  t h a t  i f  s u c h  p e r s o n  t r a n s a c t s  b u s in e s s  in  m o r e  t h a n  o n e  s u c h  d i s t r i c t  
s u c h  p e t i t i o n  s h a l l  b e  f i le d  in  th e  d i s t r i c t  in  w h ic h  s u c h  p e r s o n  m a in t a in s  h is  
p r i n c ip a l p la c e  o f  b u s in e s s , o r  in  s u c h  o t h e r  d i s t r i c t  in  w h ic h  s u c h  p e r s o n  
t r a n s a c t s  b u s in e s s  a s  m a y  b e  a g r e e d  u p o n  b y  th e  p a r t ie s  t o  s u c h  p e t i t i o n .

( h )  W i t h i n  tw e n t y  d a y s  a f t e r  t h e  s e r v i c e  o f  a n y  s u c h  d e m a n d  u p o n  a n y  
p e r s o n , o r  a t  a n y  t im e  b e f o r e  th e  r e t u r n  d a t e  s p e c i f ie d  in  th e  d e m a n d ,  
w h ic h e v e r  p e r i o d  is  s h o r t e r ,  s u c h  p e r s o n  m a y  f i le ,  in  t h e  d i s t r i c t  c o u r t  o f  th e  
U n i t e d  S t a t e s  f o r  t h e  ju d i c i a l  d i s t r i c t  w i t h in  w h ic h  s u c h  p e r s o n  r e s id e s , is  
fo u n d ,  o r  t r a n s a c t s  b u s in e s s , a n d  s e r v e  u p o n  s u c h  c u s t o d ia n  a  p e t i t i o n  P a r  a n  
o r d e r  o f  s u c h  c o u r t  m o d i f y i n g  o r  s e t t in g  a s id e  s u c h  d e m a n d .  T h e  t im e  
a l lo w e d  f o r  c o m p l i a n c e  w i t h  th e  d e m a n d  in  w h o le  o r  in  p a r t  a s  d e e m e d  
p r o p e r  a n d  o r d e r e d  b y  t h e  c o u r t  s h a l l  n o t  r u n  d u r i n g  t h e  p e n d e n c y  o f  s u c h  
p e t i t i o n  in  th e  c o u r t .  S u c h  p e t i t i o n  s h a l l  s p e c i fy  e a c h  g r o u n d  u p o n  w h ic h  
th e  p c t i t i o i . ? r  r e l i e s  in  s e e k in g  s u c h  r e l i e f ,  a n d  m a y  b e  b a s e d  u p o n  a n y  
f a i lu r e  o f  s u c h  d e m a n d  t o  c o m p ly  w i th  th e  p r o v i s i o n s  o f  t h i s  s e c t io n  o r  u p o n  
a n y  c o n s t i t u t i o n a l  o r  o t h e r  le g a l r i g h t  o r  p r i v i le g e  o f  s u c h  p c s o n .
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( i )  A t  a n y  t im e  d u r i n g  w h ic h  a n y  c u s t o d ia n  is  in  c u s t o d y  o r  c o n t ro l
a n y  d o c u m e n t a r y  m a t e r i a l  d e l i v e r e d  b y  a n y  p e r s o n  in  c o m p l i a n c e  w ith  2 '
s u c h  d e m a n d ,  s u c h  p e r s o n  m a y  f i le ,  in  t h e  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  Statr
f o r  th e  ju d i c i a l  d i s t r i c t  w i t h in  w h ic h  t h e  o f f i c e  o f  s u c h  c u s t o d ia n  is  situate:
a n d  s e r v e  u p o n  s u c h  c u s t o d ia n  a  p e t i t i o n  f o r  a n  o r d e r  o f  s u c h  cot-
r e q u i r i n g  t h e  p e r f o r m a n c e  b y  s u c h  c u s t o d ia n  o f  a n y  d u t y  im p o s e d  u p o n  to­
b y  t h i s  s e c t io n .

( j )  W h e n e v e r  a n y  p e t i t i o n  is  f i l e d  in  a n y  d i s t r i c t  c o u r t  o f  th e  U n to  
S t a t e s  u n d e r  t h i s  s e c t io n ,  s u c h  c o u r t  s h a l l  h a v e  ju r i s d i c t i o n  t o  h e a r  a r. 
d e t e rm in e  th e  m a t t e r  s o  p r e s e n t e d ,  a n d  t o  e n t e r  s u c h  o r d e r  o r  o r d e r s  a s  m2 , 
b e  r e q u i r e d  t o  c a r r y  i n t o  e f f e c t  t h e  p r o v i s i o n s  o f  t h i s  s e c t io n .
(Added Pub.L. 91 -452 , Title IX , § 9 0 1 (a ) .  Oct. 15. 1 9 7 0 , 8 4  Stat. 9 4 4 . )

H is to r ic a l Note 
Legislative H is to ry . F o r  legislative h istory 

and purpose o f  Pub .L . 9 1 -4 5 2 , see 1970 U .S .
Code Cong, and Adm . News, p . 4007 .

W est’s  Federa l Form s
Ju risd ic tion  and venue in d istric t courts, m atters pertaining to . see § 1003 ct scq.
Proceedings to compel discovery and enforcement o f  penalties fo r  refusal to make discover, see § 3681 e l scq.

Sro. 
I ' M .  
I ) " 2 .

C H A P T E R  9 7 -

E n t c r i n g  t r a in  t o  c o m m it  c r i r  
W r e c k i n g  t r a in s .

H is to r ic a l and
d ev iso r's  N o te . This chapter does not in- 

hide m o to r busses, interstate trucking fic ili- 
•s o r  a irp lanes w ithin the protection o f exist- 
0 law . M o to r busses and trucks ahead) 
o ry  a huge am ount o f  interstate commerce 

!• is reasonab le to  presume that much inter­

cross F
Im parting  o r  conveying fa lse information con, 

sec section 35 o f  this title.
W ire o r  o ra l communications, authorization 1 

robbe rv . see section 2516 o f this title.

sj 1 9 9 1 . Entering train to cot

W h o e v e r ,  in  a n y  T e r r i t o r y  o r  D is t 
t h e  e x c lu s i v e  ju r i s d i c t i o n  o f  the  I  
t t e s p a s s e s  u p o n  o r  e n t e r s  u p o n  an y  
l o c o m o t i v e ,  w i t h  th e  in t e n t  t o c o m n  
m o r e  t h a n  S 5 , 0 0 ( )  o r  im p r is o n e d

W h o e v e r ,  w i t h in  s u c h  ju r is d ic t i-  
u p o n  o r  e n t e r s  u p o n  a n y  r a i lr o a d  tt 
w i t h  i n t e n t  t o  c o m m i t  a n y  u n law fti 
o n  s a id  t r a i n ,  o r  c a r ,  o r  u p o n  o r  a 
b r a k e m a n ,  o r  a n y  o f f i c e r  o r  cm p lo s  
o r  c a r ,  o r  u p o n  o r  a g a in s t  a n y  exp t 
n r  in  a n y  c a r  t h e r e o f ,  o r  to  c on tm i 
n r  p r o p e r t y  t h e r e o n ,  s h a l l  be fin ed  
m o r e  t h a n  o n e  y e a r ,  o r  b o th .

U p o n  t h e  t r i a l  o f  a n y  p e rs o n  c 
s e c t i o n ,  i t  s h a l l  n o t  b e  n e c e ssa ry  I 
a g a in s t  w h o m  it w a s  in te n d e d  to  c 
t o  c o m m i t  s u c h  o f f e n s e  ag a in s t at
(June 25, 1948, c. 645, 62 Stat. 794.'

Historical
R ev ise r’s  N ote. Rased on Title 18, U .)

1940 cd ., § 522 (M a r. 4 . 1909, c. 321, §
35 Suit. 1150).
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A fte r the word "W hoeve r”  the folic 
was inserted: “ in any T e rrito ry  or Distri.
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