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"an Act relating to the confidentiality of certain library records
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Original sponsors: Clocksin and M.M_Miller

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BI7.L NO. 180 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act; relating to the confidentiality of certain

BE

library records."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF nLASKA:

* Section 1. AS 09.25 1is amended by adding a new section to read:

Sec. 09.25.140. CONFIDENTIALITY OF LIBRARY RECORDS. The names,
addresses, or other personal 1identifying 1information of people who
have used materials made available to the public by a library shall be
kept confidential, except upon court order, and are not subject: to
inspection under AS 09.25.110 or 09.25.120. This section applies to
libraries operated by the state, a municipality, or a public school,

including the University of Alaska.

- CSHB 180 (Jud)
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STATE Of ALASKA 1985 LEGISLATIVE SESSION

REQUEST

BiTT?Resolution No.: HB-180

Title: ...confidentiality or...
Library records

Sponsor: ClocksffT

Requestor: House Judiciary

Date of Reouesti 13/8Bb

EXPENDITURES/REVENUES:

FISCAL NOTE

Revision Date:

FISCAL DETAIL
Agency Affected: Education

Program Category Affected:

BRU, Program or Subprogram(s) Affected:
Alaska State Libraries

(Thousands of

FY S5 PYY FYy 87 FY 88 FY 89 FY 90
OPERATING
iOo Personal services
200 TRAVEL
300 CONTRACTUAL
‘(00 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 CRANTS, CLAIMS
300 MISCELLANEOUS
TOTAL OPERATING -0- Tou- -u- -U- = o -0-
CAPITAL"
c REVENUE
FUNDING:  (Thousands of Dollars)
JENEKAL rUNU 1 1
-EDERAL FUNDS ; 1
3THER i i
TOTAL -0- O - -0- -0-
BART-TIhE
TEMPORARY
ANALYSIS: Attach a separate page if necessary
This bill has no fiscal impact on the Department.
Prepared By: steve Hole Phone: 465-2800
Division: Date: 2/14/85
Approved by Commissi one Date: 2/14/85
Agency: Department c
Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
7/1/84

Impacted Agency(ies)
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Alaska House of Representatives

"02a WEST SIXTH AVENUE
ANCHORAGE ALASKA 39501

MAJORITY LEADER +907) 27A-S031
while IN JUNEAU:
PCUCH V
el A o
FOR IMMEDIATE RELEASE February 8, 1985 (

For more information, contact: Johnny Ellis 465-3718

House Majority Leader Don Clocksin, D-Anchorage, today introduced House
Bill 180, which would protect the privacy of citizens when they check
out materials from Alaska®"s public libraries. Currently, twenty-three
other states have passed similar legislation. The American Library
Association and the Alaska Library Association strongly support

confidentiality of library records to protect individual privacy.

According to Representative Clocksin, the impetus for his legislation
was the increasing number of requests nationwide being made of libraries
for lists of the people who had checked out certain library materials.
The American Library Association has documented cases in which
information was requested for purposes other than legitimate police

investigations.

Clocksin pointed out that the Alaska Constitution explicitly guarantees
an individual®s right to privacy. "Alaska"s Freedom of Information Act
was designed to inform the public and ensure the accountability of
government, and not to be used as a tool to violate the privacy of

individual Alaskans. * Circulation records kept by public libraries are



not public records in the general sense but are similar to medical
records kept by public hospitals. "These records are strictly littween

th: institution and the individual,” Clocksin said.

A July 1984 Attorney Ceneral®s opinion said no state law protects
library circulation records, although the constitutional right of

privacy reflects a policy that they should not be disclosed.

"By filing this bill, 1 hope to implement that policy,” Clocksin stated.
"1 don"t feel we should rely on a court to rule favorably.
Confidentiality cf these records should be explicitly protected in the

statutes."

Attachments (3)
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MEMORANDUM State of Alaska

DATE-
Harold Raynolds, Jr. July 13, 198A ~
Commissioner FILE NO.
Department of Education 166-255-84 20"
TELEPHONE NO:
276-3550
FROM: SUBJECT: ) o
Norman C. Gorsuch Confidentiality of

Library Use Records

/Assistant Attorney General

You 1inquired whether the State of Alaska has any laws
addressing the <confidentiality of state library records. You
also" asked whether any state law would prohibit the use of the
following st .tement on the patron application form used by
Library Services for the Blind and Physically Handicapped:

Records relating to recipients of Library of
Congress reading material are confidential.

A review of the regulations and statutes disclosed no law specif—
ically addressing this subject. However, AS 09.25-110-.120,
Alaska"s Freedom of Information Act, may require disclosure of
the information you seek to protect.

By enacting AS 09.25.110, Alaska has adopted a policy
of open access to state records. AS 09.25.110 provides:

Unless specifically provided otherwise, the hooks,

records, papers, files, accounts, writings, and
transactions of all agencies and departments are
public records and are open to 1inspection by the
public under reasonable rules during regular
office hours. The public officer having the cus—
tody of public records shall give on request and

payment of costs a certified copy of the public

record.

Exceptions to this right of access are few and must be expressed
specifically in the law. For example, AS 09.25.120 states, in
part:

Every person has a right to inspect a public writ—
ing or record in the state, including public writ—
ings and records in recorders® offices except
(1) records of vital statistics and adoption pro—
ceedings which shall be treated in the manner
required by AS 18.50; (2) records pertaining to
juveniles; (3) medical and related public health
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records; (A) records required to be kept confiden—
tial by a federal law or regulation or by state

law. Every public officer having the custody of
records not included in the exceptions shall
permit the inspection, and give on demand and

payment of the 1legal fees therefore a certified_
copy of thewriting or record

The only exception which may apply here is (A),
"records required to be Kkept confidential by a federal law or
regulation or by state law."The Library.of Congress apparently
endorses a rule of confidentiality for wusers of Library of
Congress materials but leaves the issueof confidentiality to the
states to resolve under state law. If federal regulation
provided that library use records be kept confidential, those
records would be protected under AS 09. 25. 120(A). -

As previously stated, no state statute addresses the
confidentiality of Jlibrary records-. - The only, state law which
might allow the Department to protect these records from release,
to the public 1is the constitu “9onal right to privacy 1in the
Alaska Constitution, which states: "The right of the people to
privacy is recognized and shall not be infringed."” Alaska Const.
Art. 1, 822. The constitutional right to privacy 1is not abso—
lute. When confronted with a question whether information 1is
protected under the right to privacy, courts engage in a
balancing process, weighing the sensitivity of the information
sought to be disclosed against the interest of public disclosure.
See City of Kenai v. Kenai Peninsula Newspapers, Inc., 6A2 . 2d

ITT6, 1323“ (1W k

Tension 1is inherent 1in the policy of open access to
state records, on the one hand, and the right of privacy, on the
other. We have previously stated that the Freedom of Information
Act was designed to encourage informed participation of citizens
in the process of government, to insure government®s accountabil—
ity, and to 1increase public confidence 1in the workings of the

political system. It was not intended that the legislation be
used as a tool to pry into the private lives of citizens. Thus,
we concluded that"any analysis of the extent to which the public
may have access to government records, therefore, must
necessarily proceed from the hypothesis that the information
revealed to the public will assist in accomplishing the
legislature®s general policy goal. Thus, mechanical application
of the literal language 1in AS 09.25.110 to all requests for
public disclosure is 1inappropriate.” 1982 Inf. Op. Att"y Gen. 1

(Feb. 5; J66-31A-82) (footnote omitted).
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mBecause the right to privacy 1is not absolute, you
cannot guarantee to a wuser that library records will remain
confidential. At the same time, the Freedom of Information Act
will not automatically require that _such records be disclosed
upon a request. Each request will have to be examined on 1its
peculiar facts before it can be determined whether the records
should be released. The following guidelines should apply.

First, it must be determined whether the 1information,
requested is of the type that should be protected by the right of
privacy. In other words, 1is the information requested sensitive.
Falcon v. Alaska Public Offices Commission, 570 P.2d 469, 479
(Alaska 1977). Certain medical information, financial records,

and a person®s age previously have been found sufficiently
sensitive to be protected from disclosure. 1Id; 1982 Inf. Op.
Att"y Jen. (May 25; J66 -513-82); 1982 lif. Op. Att"y Gen.
(Feb. 5). Depending upon the request, disclosure of library use
records could reveal the fact that one 1is blind or physically
handicapped and” -the ~“library or reading material one has =
consulted. It -is our opinion that both of “these facts are
sufficiently sensitive to be protected by the right to privacy.
An individual®s physical ills and disabilities are among the most
sensitive of personal and psychological sensibilities. See
Falcon, 570 P.2d at 478, quoting Rowe v. 1Ingraham, 403 F.Supp.
931,937 (S.D.N.Y. 1975) (reviewing constitutionality of legisla—
tion requiring disclosure of patients receiving prescriptions for
particular drugs). We also believe that disclosing the library
materials used by a person would violate this right to privacy.
Knowing what a person reads could reveal the most intimate and

personal facts about that person. The privacy of ones thoughts
should be basic to individual libexty. As the Alaska Supreme
Court recently stated, "Article I, section 22 fosters and pro-—
tects those values and characteristics typical of and necessary
for a free society. Some of these are the sharing of thoughts
and 1ideas, personal trust between individuals, free expression,
and individuality." City and Borough of Juneau v. Quinto,
P.2d __, Op. no. 2841 at 6 (June 29, 1984) (criminal case). We

do not believe those privacy interests can be adequately protected
by advising a library patron 1in advance that use records are
public documents. Such a notice could work a subtle form of
censorship, influencing the selection of books or library
materials.

Second, the public®"s interest in the information should
be examined. Possessing information on who has wused certain
library materials, for example, could enable the possessor to
target certain individuals for harassment. Such use of public
records is a clear abuse of AS 09.25.110. It does not further
the statute®"s purpose of opening the <conduct of government
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business, to public scrutiny. A legitimate interest, however,
would be 1in opening the administration of the library to public
view. That, interest would be served by providing the records but

deleting all personal references,.--- - ———

In sur, absent special circumstances, we find the
balance weighs against disclosure of the names of persons using
the library. Disclosing use records, while deleting any
references which would allow the library patron to be identified,
should, in most cases, satisfy the policies underlying the
Freedom of Information Act without interfering with privacy
interests. There may, however, be some instances 1in which the
release of names 1is necessary to accomplish an important public
interest. Such requests should be reviewed on a case by case
basis with advice from the Department of Law. ... -

You stated in your letter that 21 states have statutes

addressing the confidentiality of library use records. You may
wish to approach the--legislature and request legislation speci-r.
fically addressing this issue. In the meantime, you -cannot
provide any absolute assurance that user vrecords will be kept
confidential. If library records are requested under
AS 09.25.110-.120, | recommend that you respond by providing the
records but deleting any personal references. If that response

is unsatisfactory, you should refer the matter to the Department
of Law to determine whether the interest in disclosure outweighs
the privacy interests 1involved. -

JHDrjg

cc: Linda Tobiska
Rick Roberts
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