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TC31 LUIOKLift™ U e
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 21, 1985
SUBJECT:

TO: Representative Niilo Koponen
FROM: Richard A. Bradley

Legislative Counsel VO

You have requested a sectional analysis of the above
described bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be onsidered an authoritative
interpretation of the bill and the bill itself is the best
statement of its contents. If you would like an interpreta—
tion of the bill as it may apply to a particular set of cir—
cumstances, please advise.

Section 1 of the bill adds a new chapter to AS 34 (Property)
relating to land surveys.

Sec. 1C states the purpose of the chapter: (1) to authorize
right of entry on land for survey purposes (cf. sec. 20) and
(2) establish a method for preserving evidence of land surveys
(cf. secs. 30 - 70).

Sec. 20 establishes the right of a land surveyor and the
employees of a surveyor to enter on land for the purposes of
surveying it. When on the land, the land surveyor is respons—
ible only for "actual damages™. I believe that this rule 1is
intended to alter the usual rule that damages to some extent
are presumed to have occurred in a trespass; in this situa—
tion, damages would only be available on the showing of
affirmative and actual (as opposed to legal) damages. And
the section authorizes the attorney general to bring an
action to "restrain and prevent an obstruction of entry”
under (a) of the section.
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Sec. 30 relates to "records of survey."

Sec. 30(a) provides that a land surveyor shall file a record
of survey within 90 days of the completion of a survey when
the survey discloses (1) "material evidence or physical
change™ that is not reflected on a previous "plat of record;"
(2) a "material discrepancy”™ with a previously filed "plat

*f record;" or (3) evidence that by "reasonable analysis”
might alter existing recorded "positions of boundaries."”

Sec. 30(b) provides that a land surveyor shall file a monument
record when the land surveyor "reestablishes, uses as a control,
or restores a monument to make it readily identifiable or
reasonably durable"” unless the monument and its accessories

are as described in an existing monument record or a survey
plat of record.

Sec. 30(c) provides that when activities on the land, as for
example construction, will "disturb or destroy a monument or
its accessories™, the land surveyor shall

(1) file a monument before the monument and its accessor—
ies are disturbed or destroyed;

(2) restore or replace the monument and its accessories
after the activities have ceased; and

(3) file a new monument record after restoring or re—
placing the monument and its accessories.

Sec. 30(d) provides that a land surveyor may 1iile a monument
record at any time.

Sec. 30(e) provides that when a land surveyor 1is required to
file a monument record by this section, the monument record
shall be filed within 90 days of the "completion of the survey
or of the establishment, reestablishment, or rehabilitation

of a monument.

Sec. 30(f) equires a land surveyor to sign and seal a monu-—
ment record.

Sec. 40 deals with situations when a record of survey 1is not
required. The section provides that a record of survey 1is
not required for survey made by the Bureau of Land Manage —
ment; to some extent, the result suggested here would be
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inevitable since the legislature does not have the power to
impose burdens on a Federal agency.

The section also provides that a record of survey is not
required when a plat of survey either has been filed or will
be filed within 18 months of the field survey.

Sec. 50 directs tile commissioner of natural resources to
adopt regulations to implement the chapter. It also directs
the commissioner to adopt a standard form for a record of
survey.

Sec. 60 relates to the duties of the district recorder.

Sec. 6 "(a) directs the district recorder to provide a copy
of a moi Fent record or a copy of the record of survey to
the muniv nal clerk for the municipality in which the record
or survey located.

Sec. 60(b) provides that the district recorder is to keep a
proper index of monument records and records of survey by
"survey name, tract designation, subdivision designation, or
United States public land designation.™

Sec. 70 defines terms for the chapter, 1including "accessory,'
"monument,” and "united States public land survey monument.™

IT | may be of further assistance, please advise.

RAB:csh
c3/014
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'‘Alaska Society of "Professional

AFFILIATE OF AMERICAN CONGRESS OF SURVEYING AND MAPPING
MEMBER OF WESTERN FEDERATION OF PROFESSIONAL LANO SURVEYORS

T

PO BO/1'06
ANCHORAGE. ALASKA 99310

January 17, 1985

Representative Niilo Koponen

Alaska State House of Representatives
Pouch V

Room CI10, State Capitol Bldg.

Juneau, Alaska 99811

Dear Representative Koponen:

The Anchorage Chapter of Alaska Society of Professional Land
Surveyors at their annual dinner January 11, gave their unanimous
approval to the legislation being proposed by the ASPLS
Legislative committee concerning Right of Entry, Recordation, and
Admendments to Title 38. We believe these bills to be of extreme
importance to the efficient and orderly conduct of surveying and
mapping in the State of Alaskt. Many hours have gone into
preparing this legislation by our State legislative commitee and
we respectfully request your review and support of this important
legislation in the forthcomming session.

As president of the Anchorage Chapter and member of the
legislative committee, 1 plan to be 1in Juneau the 23rd and 24th
of January with other members of the Alaska Section American
Congress of Surveying and Mapping and the Alaska Society of
Prifessional Land Surveyors. At this time we would be pleased to
meet with you and your staff and discuss any aspects of the
proposed legislation.

Sincerely,
V<.

Robert T. Kean, President
c/o0 Kean & Assoc.

6510 Homer Drive
Anchorage, AK 99502

*



IN PEPLY REFFfP TO

United States Department of the Interior 9553 (920)
BUREAU OF LAND MANAGEMENT

Alaska State Office
701 C Street, Box 13
Anchorage. Alaska 99513

JAN 16 logs.

Honorable Niilo Koponen

Alaska State House of Representatives
Pouch V

Room C110, State Capitol Building
Juneau, Alaska 99811

Dear Mr. Koponen:

This letter references and supports the legislation being proposed by the
Alaska Society of Professional Land Surveyors (ASPLS) concerning Right of
Entry, Recordation, and Ammendments to Title 38 of the Alaska Statutes.

The Bureau of Land Management (BLM) fully recognizes the need for the
enactments of this legislation to further theorderly conduct of surveying and
mapping activities in Alaska. Significant problems are already confronting
the citizens and the Federal and State governments 1in the establishment,
administration, and management of property boundaries and their associated
records.

The justification which has been written in support of this proposed
legislation provides a clear picture of the needs but could have been expanded
to convey the impact of the programs affectedin the State. The BLM alone has
a legislated workload which will require over a half billion dollars of
surveying and mapping activities to identify lands for patent to the State,
Native corporations and private claimants. Without this legislation the
enactment of this work will be fraught with great wastes of human efforts and
dollars due to the lack of required records keeping, higher costs to perform
surveys and an inevitable increase in boundary legislation.

Your solid support of the enactment of the ASPLS proposed legislation is
“equested for the benefit of a? 1 Alaskans and the efficient use of State and

Federal tax dollars.

We would be pleased to respond to any questions or comments you might have
regarding this subject.

Sincerely,



J*"JSTIFICATIQN
AMENDMENTS rp A3 34 (ADD ITIUN OF CHAPTER S5>

Section Authorizinc Entry Gn Land For Survey Purtoses
Thousands of survey monuments exist in the State cf Alaska identify—

ing section corners, township corners, various property boundaries
and serving as geodetic control points in remote areas where no other

survey control presently exists. Taxpayers®™ dollars were utilized
to establish these monuments, as they were intended -for purposes
benefiting the public. Various Federal agencies, oriman lv the Bureau

of Land Management, Coast and Geodetic Survev, Geological Survey,
Corns of Engineers and Army Msopino Service and, more recently,
various State of Alaska agencies astabllshed these monuments.
Utilization of this existing monumentation is mandatory if the
surveyors, maooers and photogrammatrlsts in the State are to
conduct the surveys required by the oublic for proosrtv boundar —
ies, subdivisions, construction projects and mineral, oil and

gas exploration programs. Traditionally, access to this survey
control has been available to these orofessianals as required to
conduct these surveys. Access 1s primarily bv foot, air or water
and utilization cf ins station wusually involves only the
temocrary settino up of a theodolite, distance measurinc eouio"
ment, satellite survey system, proto control panel or iIn some cases,
leaving a small, unmanned, batterv-cowered transmitter on a small
tower or triocd to continuously broadcast sionals for offshore or
airborne positioning systems. No damage to the monument or

its surrounding environment is entailed.

In addition, 1in the course of ccnr .cting surveys, surveyors must
often z-hvsically traverse adjoining property boundaries or gain
access to hi 11 toes, mountain pea*s or shorelines so as to gain
line c- sight or for other technical reasons. Again, the
occuoancy 1is limited in nature and normally involves no carnage
to the environment.

With 1increasing transfer of lands from the public domain into
[rivets ownership, aooses to these survev control monuments,
propertv boundaries and kev terrain fesu.res 1i- b-ccming
increasingly curtailed. Owners, applicants and all seed

owners of the underlying orooertv on wnich the monument 1is
located or to which access must be gamed, even in ev.tremelyv
remote areas of the Sta.ce. are now reeu.i ino advance oe”missicn
a.n.d often tne oevmsrt of zonsi dsrable renos.i fees fo bri0-"v
occupy the stacion cr terrain feature. In some cases, there Iis
outright refusal of access if the owners are not in agreement with
the procram for which a survey 1is beino unce**ta.ken, regardless
of tne fj.ct that the resultant procram ma.v be on Sca.ce, Fed~"-a.l
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or tmrd partv ownsrsmc « Tc furtner complicate tne matte**, z- ten
two Or mere persens Or ereups claim ownersnip to tne same lance,
leavmc the surmvor m tne poeiticn at not knowing from wncm tc
attain permission or alternetively, obtaining permission from tne
apparent owner only co oe challenged bv a second party claiming oi-me:-
snip. As survsv AcnuioSntr.iicn in fins rorr.ot9 ar-iS 0'f tb0 State is
er.tremelv sparse, trie allows tne owner or alleeec owner or the
lands underlying a pnmarv central monument is control developments
over a vast area -far outside their ownership. In some oases, a
single monument may serve as primary control -for t.neusancs or
ST-i7r9 M195 3 -~ 0“ 91 -t9 PCOP4UMOPt S 13 PCtl t9951Pi0 3P

even Imccssible.

This orobiem, none-:istent prior to -five veers or so ago. 1is

annuallv becoming more critical. As much as surveyors, mappers and
ohctocrammatrists wish to see the property rizn.es or all individuals
or groups to be properly protected, tne time has corns -for some protec—
tion tor all ot the citicene of the State to utilize the survey menu-
moiststicn which was estaplisned with their ta:; dollars, and to allow
surveyors to determine citizen"s property boundaries. Similar

leoi siatlon has been "found necessary in nearly all the other

states or the union.

The Alaska Se33M&m  ApOrlif.n «COET0=3 cp. SjA"Ovinc 9.ns rcinmm
anc the Alask_ SC310ty cr Pr3~033lcnfil i3nc SL\rvOvcp3 zno rha”
memo 3PH ~001 §mO ZiV.o noo nc a*¥van —- P13 jz-dil—astinmmir
r.anc Of £ tho richts 0- aXl irc2vidu3l fiiii=r=cf this
Stat3 ar0 be pratO0CtQJ.

A cr030rii rscLii “Ofnsnc Oi*isf — "n -1 aska that siMMivisiorPsi 3lets

b 0 Nt dec wrAK p 0 I‘\'I'\O_rWI?)LL Vdr-rrrior s¢c 0.0 *0 .pe av0l 15uie for

Lis0O _, all cicid3ps v odlr-=rac ¢ Huncr 03s Qt 03rer iand surveys a e
annua llv Mwrauc0=d. howeve rh(\S’fining ocoundarlsc anc 3P33 —0f—wey
mfor whi—h o0 Cierp Wg =ai 0 03Liire Opt enist ana wnl3'! RBfesen mnry

CO r.cc zecorre a ¥ ® ¢t anW [»‘_-]:bil?:; 03 ~rd. Atn MM 33 me inform al
e:opanee of iPitMPi%tion ouKK0pPFI > ca es olaze 30twee™ t. — p My a
—urveyc YT iy AYo st¢3is . th “fe i- nc¢ of—icia.d 3%®ppsltOrv f —y

reo ">'¢ of th ib5 3crtl where e pLfbiic c¢cr orivatO survevecr can fscaif y
—=—nores Ot crev c¢LI3 SII B o= crfer A RRAEORT o 100 4 survev in tlie sam e
are 3. This ¢ 200 00“ltc ir. rec0al03 C‘L|Q|:I.3O.t n of 0THCIr* bourseal
con flic 4>s (bec <0en Ave sur®VO¥s o i e S AV M2t _3%car, teznn ou
tc accr 01X PO 3ax»(Q W —"0mi rnd, at tP0 “0*V _eaet* lrzursion of

unr-eces =ary 0 f= Hv ths 31 O0w*or = or1carjr 7~ a 9tr survev.



or tne cuplir farcs i1t tns s-.rvrV 1ls fo- public purposes. 31 itTariv
as surveys are In™<¥ tjan anc *t menu,menpition reco ersd* rQO
current re;ulaticn or law recuiree the surve-zor reocrd a.nv

public document ir.cicaping pr.e ="elsten.ee. lack cf SXiscenes,
ccnmdition ce, Cr currenp spapus of t.ev control manuiTier.oaoion ™n

fra project area. This is especial 1y critical where monumenta-

ticn will cr likelv will be deeproved during forthcoming conStrUo—ion
tcl lowing the initial survev. Reel acement of these dsstravst
menu.fnents i- @veFr: 7y gcsplv unless soecusee rsccror efi=t epr€

tc any disturbar.ee. iNClc~c”nr“ ha -vw--r crioina.l pcsition

T the menument with tias to aporcoriate srrscec y7sc: o

iI05se ororasfiCHcii aaso:iecions and thsir menbers belisvs it = --s cuty
&f all orof:.-:onal sunva"~cr* to tilean eocrd of survev and
men.1fant racords for all aoorocriate «®rv/evs they ur @ an0 tso

an ?.corocri ate prccedure be estatli shed by the Staee * . + =% s
the meohantial fo"™ the rsc.rdinc o these documents.

The burden and cost ct this recordstion will primari ly “ali uoor. the

survever anc .not the -jcvern:T:snt antitv. Tne sole coSO CQ 00:e
Ststa Q' Al a.sma or itS SLDr"titi S will be the co=p Cr

sctine and mainrainine these records. It is espi TiSOSO 0Oh*
t umoer of dcoumenos -flilc hoc e* seo 1000 c&= va&f/- -K-=
Verv mi Fr™*“ocso wcjic CS cr2aolv CttSS ov the vs.ius o S0S
ScenpisS» 0-. rjixcns a.no 1Cica.i 101ss =Ft" - 1i*d T5.e cr=a’ :iFe
iJ- one vaso amount ot i-=-ofhaoio- so r<FFRACH dlaQs r=roi1iv
a<'321S01le wion no cosc Or riSio sltion whatsecsvs™™> '1rn%ilss.

when individual citicens o the 3ta.ee Feouire survsv 1n ohC
Future. thev will ofper. "Onieews a ocso saving beesues Ct Ohe rsaov—
svailaoilit ’mf chess cooumelltHe- .

I= yKk'or itV ONT “O““states ourrenolv have spapul-me r5rlring
ro<“trdrztion 27 ;Tcnu«n5rio and /cr sM¥ ¥V ecordr. This is ssCSOIl al 1v
trus in the western soa.tss where FPHr- EH.rVSvp S¥iso. wion the
fesultant grsa.tsr distanos bsos.5Sf: TiH k- Tisnts a.no 1cr.csW —7ms
int=»V3is bsowssn coca ons wher momum=nos Ciax os inszS00 o cv
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Introduced: 2/5/85
Referred: Resources
and Finance

BY FAHRENKAMP
IN THE SENATE BY REQUEST

SENATE BILL NO. 135
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to land surveys; and providing for
31 effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 34 is amended by adding a new chapter to read:
CHAPTER 65. LAND SURVEYS.

Sec. 34.65.010. PURPOSE. The purpose of this chapter 1is to
authorise right of entry on land for certain survey purposes, and to
provide a method for preserving evidence of land surveys by filing
records of survey and monument records. | Out” |

Sec. 34.65.020. ENTRY UPON LAND EY PROFESSIONAL LAND SURVEYORS.
(a) Aft=- giving notice, a land surveyor or an employee of a Iland
surveyor may enter public or private land or water in the state only
to occupy, locate, relocate, install, or replace survey monuments in
the process of locating real estate boundaries and determining geo-
detic positions.

This section does not permit entry on public or private land
or water to perform an ngineering, design, or topographic survey.
N (c, This section dc.es not authorize ar.y unnecessary interference
with private rights.

(d) A land surveyor or an employee of a land surveyor is liable
to the landowner inly for actual damages.

(e) The attorney general may bring an action in the name of the
state to restrain and prevent the obstruction of entry under (a) of

this section.

-1- SB 135
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after the activities have ceased; and
(3) file a new monument record after restoring or replacing
the monument or its accessories.

(c) A land surveyor may file a monument record for any monument.

(d) A land surveyor who is required to file a monument record
under this section shall do so within 90 days of the completion ofthe
survey or of the establishment, reestablishment, or rehabilitation of
a monument.

(e) A monument record shall be signed and sealed by t , land
surveyor responsible for the survey.

Sec. 34.65.050. WHEN RECORD OF SURVEY IS NOT REQUIRED. A record
of survey is not required when a plat of the survey has been filed or
will be filed within 18 months after the field survey 1is completed.

Sec. 34.65.060. DUTIES OF THE COMMISSIONER. (a) The commis-
sioner shall adopt regulations to implement this chapter.

(b) The commissioner shall provide a standard form for a
monument record.

Sec. 34.65.070. DUTIES OF THE DISTRICT RECORDER. (a) Upon
request the district recorder shall provide a copy of a monument
record or a copy of a record of survey to the municipal clerk for the
municipality in which the monument or survey is located.

(b) The district recorder shail keep a proper index of monument
records and records of survey.

(c) The commissioner may establish a fee for services provided
by a district rt.:rder under this section.

Sec. 34.65.100. DEFINITIONS. In this chapter

(1) "accessory"™ means physical evidence adjacent to a
monument used for the future 1identification and vrestoration of a

monument;



South Dakota Coaified Laws

36-1S-23. Board 1inquiries and investigation cf violations Resort and
prosecution. It shall oe the duty of tne ooard of examiners t; inquire into
the 1oentity of any person alleged to be engaging 1in the unlawful practice of
arcnitecture, professional engineering or land surveying. It snail be the duty
or the board to investigate every alleged violation of tne provisions of this
chapttr, and report to the proper state"s attorney any person or case that in
the judgment of the board warrants prosecution. It shall be the auty of the
attorney general and the several state ™ attorneys to prosecute violations of
this chapter, in the name of and on behalf of the board.

36-13-39. Iniunction to prevent violations of chatter -- Electlon of
remedies. The D0ard of examiners May proceed dv injunction to restrain viola—
tions of the provisions of this chapter, as an alternate to criminal proceed—
ings. The commencement of one proceeding by the board constitutes an election.

36-18-40. Severability of provisions. |If any provision of this chapter
or the application thereof to any person or circumstances, 1is neld invalid,
such invalidity shall not affect otner provisions or applications of the chap—
ter whicn can be given effect without tne invalid provision or sppMcatior. and
to this end the provisions of this chapter are declared to be severable.

B. Powers of Surveyors, Puplic Utility Corporations, Otner Miscellaneous

1-1-9. Map of federal acauisiticns to be filed - Recordinp of evidence
of title. A map of any land acquired by the United States, under tne provi—
sions of this chapter, shall be filed ana recorded in the office of the secre—
tary of state and the eviaence of the United States®™ title shall be recorded
in the county wherein the land is situated as in other cases relating tc the
transfer of real property.

1-1-10. Land entry authorized to survev bouncaries -- Consent rsouired
tc enter mine -- Damage to property. For the purpose of making surveys re—
quired py or essential to tne effect of any acts of the United States Congress
or of the Legislature of this state or for the determination of boundaries of
real ests®e, any of the duly authorized officers or agents of the United
States or of this state, or any engineer or land surveyor duly qualified or
registered under the W s of this state, and the persons necessarily and law—
fully employed in making any such survey may enter upon lands within the
boundaries of this stat® for such purposes, but this section shall not be con—
strued as authorizing ar.y unnecessary interference with private rights. Noth —
ing in this section shall be construed to permit any person to enter any
shart, tunnel, stope, or underground workings of any individual person engaged
in mining for precious metals without consent of the owner or person in pos—
session of such shaft, tunnel, stope, or underground working.

Nothing herein contained snail exempt any person from payment of actual
damages done oy him while upon such land.

24 Effective: July 1, 1973



61-23-2. Right of entry on public and private property: responsibility.

The engineers and surveyors of the United States ana of the mate cf New Mirr.-n sad
reglatered professional engineers and isnn mirvrycrs of the state of New M ena mall han
the ngnlto enterupon the Lnd* and water ofthe state ana cfpnvuU person*and cfprime
and puhiic ccrporaonn* -within tne mate for tne purpose of mnkmx surveys, mtpectiora.
examinations and caps, subject to responsibility for actual damage to ‘crops cr other
property, or for injuries resulting from negligence or mince caused on account cfscan entry
S0 canoe.
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AppUei to Army Corp* of Ejifln«ra. — TV* wi.

m63-23-3. [Violation of reference mark and entry provisions.]

\' Any terscn viciatx-.g xr.y cfthe provisions of this actit".-23-1 to 11-23-3 NMSA 1373; inai

| ae pility cfa miscemear.cr. anc uxor, ccr.v.mor. thereof, s.xa.i ce our.isr.ee ay a:"-sofra

1 itu t.-.%(n *er.y.fve .C25.X; coiixrs r.cr mere L-xr. one r.uncrec SiCO 30. ccliura cr tsca
suca chense

HtUorr > » Meft JZ)JZ MCump.
i.Zs.

I LI-lZo. 2 Coma, i d7.

61-23-1. Snort title.

Article 23 of Chactcr -31 NMSA 1973 may oe aied as the "Enctneenng ard Lxr.c
Surveying Practice «ci*

Hiuorr, [5S) Como. # CT.ZI-Z2. rrvACI*U b* La»* Trj ABsur DFOUQ A°LU 'lr. TTWC*
.ca Af. 1 12 1?2T> cA ZKZ. 1 AT-" *
TV* IT7b tmreJnwni i.ult..'.utid iru srrmjioru (f
Lft* pr—m ; kttl-oq lor *-r 'c.ior. m3-

61-22-5. Declaration of policy.

The iecssiature ceciares mat i: isa matter of public safety, interest ar.d concern that the
practice of engineering ar.d cfland surveying men; ana receive tne confidence of the pup'ic
and that cniy qualified oersons oe oermittea to engage m the cracticc ofengineering or lane
surveying, and in oroer to safeguars life, health ‘and property, and to promote the puouc
welfare, any person us either public cr private capacity practimr.g or offering to practice
engineering or Land surveying shall be required to suofr.it evidence xhat he is ou.-lif.ed to
so practice ano s.nall be regisiered as provnaed: ana it snail be unlawful for any person to
practice or offer to practice in the state, or to use in connection with hts name or oxherwue
assume, use or advertise ar.v title or oesenption tending to convey the imoressicn that he
ts a profesxior.mi engineer or oroiessionai land sur/eyor or bnd surveyor, ur.ieas rucn lerson
1 duly regimerrd or exempt uncer me c-ovisions of the Engineering ond Lind Surveying
Practice Act That act shall be construed in accorcance veixh this declaration of policy.

Hk«ﬂr-r—jz'{lj cOﬁm447 2210 carcvrti by Luce fllrc 2onn awwcja d b
T m - L TA 21 Z cinruax of L*u »Efti Q. £>1 lufieuvuud "Aru‘rmi?“”
TI* tulAiuut*- "mpr>-nrr 0f mpiwer 0r ?2n>&«4<rui 1AAd m r»f*or or latxlvore

on
nrz 'h’ m-mirtne av laoo wrv, ™ = rtyor' for *prr.» AA>cnAj ar-vef, proir—moil rCf|.



sh2.il be deemed a mere necessary public use than use for the same purpose
by a private corporation, and whenever a right cf way shall have been
taken and the person, firs, cr corporation taking such right of way shall
fail or neglect for five years to use the sane for the purpose to which

it had been appropriated, the attespt cy another person, firs, cr corpor—
ation to appropriate such right of way shall be considered a sere neces—
sary public use; - -

L, Franchises for toll roads, toll bridges, ferries, and all I lher franchises,
but such franchises shall not be taken unless for free highways, railroads,
or other sore necessary public use;

5- Any system of waterworks, electric light and power plant, wells, reservoirs,
pipelines, machinery, franchises, and all other property of any character
whatsoever comprising a waterworks system or an electric light and power
system;

6. All rights of way for any andall the purposes mentioned in section 32-1p-
02 and any and all structuresand improvements thereon, ar.d the lands held
or used in connection therewith, shall be subject to be connected -with,
crossed or intersected by any other right of way cr improvement or structure
thereon. They alsoshall be subject to a limited use in common with the
owner thereof when necessaryput such uses, crossings, intersections, and
connections shall be made in the manner most compatible with the greatest
public benefit and the least private injury; and

7. All classes of private property not enumerated may be taken for public use
when such taking is authorised by law.

32-15-05* What must appear before property taken.- Before property can be
taken it must appear:
1. That the use to which it is to be applied is a use authorised by law;
2. That the taking is necessary to such use; and
3. If already appropriated to some public use, that the public use tc which
it is to be applied is a mere necessary public use.

32-15-06, Entry for making surveys.— In all cases when Land is required
for public use, the person or corporation, or his or its agents, in charge of
such use may survey and locate the same, but it must be located in the manner
which will be compatible with the greatest public benefit and the least private
injury and subject to the provisions of section 32-15-21. Whoever may be in
charge of such public use may enter upon the land and make eruminations, surreys,
and maps thereof, and such entry shall constitute no cause of action in favor of
the owner of the land except for injuries resulting from negligence, wantonness,
or malice.

Operation and Effect (Court Decisions) In an application for a permit to enter
upon private property for the purpose of making a survey and testing soil, plain—
tiff was required to show only that it was in the category ”of persons entitled to
seek eminent domain, and was not required to prove than at that stage of the pro—
ceedings eminent domain was proper, justified and necessary. Square Butte Elec.
Cooperative v. Dohr., 217 2d 577 (1??7M).

2. Arbitration

32-29-C1, When arbitration authorised.- Persons cap-able cf -contracting may
submit to the decision of one or more arbitrators any controversy which might be
the subject cf a civil action between them, except the question cf title tc real
property in fee or for life. This qualification does not include questions re—
lating merely to the partition or boundaries cf real property.
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right to install i gate in -he fence ao is to Rive
tne ownrn & farm crcsning. Hildebraia v.
(Clréi3c35)ico. 3.L Q2.2 45 Wyo. 175.17 r.2d 651

Jury quentioni. — Whei e cattle were injured
by entering railroad™* property b?/ pnvxte gate
wnicr. was not protectee oy cattle guards ana
plaintiff makes out pr.m.a facie case'ndependent
of former 9 37-210. question of negl.qcnca is for

ARTICLE 3. ROADS,

DITCHES AND FLUMES;
ELECTRIC TRANSMISSION,

WYOMING STATUTES 1577 a5 %t

jury. Hiidebranc v. Chicago, 3. £ Q.2.2,, 4S
Wyo. 175, 17 7.2d 651 (19331

Where railrcafi has knowledge that cates
along nghtof way are customarily ieft open tr.a
no steps ire u*en to correct too custom,
queition of railroad'a nesriigenee when cattie are
injured is for the jurv_Hildebrand v Chicago, 3.
£°Q . 45 Wyo. 175, 17 P.2d 651 (1933).

PIPE.
TELEPHONE

AND TELEGRAPH LINES

Cross reference*. — As to teiegraon imes
generally, see art 10. 99 12, 15 to 15, Wyo.
Const r'or provision that teiegrapn, teiepnone or
meif-ccr; lignt line snail no: be constructed wijir.in
the limits cf any municipal organization witnout
the consent of its iocai authorities. see art 13,
§ 4, Wyo. Const .As to incorporation cf citen
company, see 9 17-12-101. As to incorporation o:
flume company, see § 17-12-106. As to
incorporation of telegraph company, see
§ 17-12-1C7.  As to minmg corporations
preempting right-of-way over public lands, see
9 3A-1-12S. As to power of public service
commission to direct manner of use of public
highways oy puolic utilities, see 9 37-3-114.

Editor s note. — This article w;u not enacted
-S part e: tne trrr.a, C.vi. C-"-te

Law review — c-e ncte i.cmoer.;ator. :cr
Conuemnuticn: liecen: Wyr.rrir.g L'eveicpment"
;7 Wyo. i_J 246 1I'j63i.

Am. Jur. 2d. ALU and UJ.S. references. —
26 Am. Jur. 2c Eminent Lem,air,; 72. 162. "12.
126. 101+

P.ignt to use or permit use ,ir pnvate

Eiie'&mnﬂé teiepnone une o; street >rr.igr.way,

Furnishing electricity _for telegraph or
teiepnone system as a puDiic use. 44 ALE. 752.
55 ALP. 757.

29A CJ.S. Eminent Domain ?9 63 to 96.

8 1-26-301. Right-of-way along public ways granted; permission
necessary for new lines.

Corporations organized under the laws of this state or of any other state or
of the United States for the purpose of constructing, maintaining ar.d operating
telephone, telegraph or electric transmission and distribution lines may set their
Poles, Blers, abutments, wires and other fixtures along, across or under any of
the public roads, streets ana waters of this state in such manner as not to
inconvenience the public in their use. Any telegraph, telephone or other company
desiring to piace their wires or other finiires underground in any city shall first
obtain consent from the city through the municipal authorities. A person or firm
must first obtain permission from™ the state highway commission or the board
of county commissioners in the county where the construction is contemplated
before entering upon any state highway or county road for the purfJose_ of
commencing the construction of any new telephone, telegraph, or electrical
transmission or distribution lines. (Laws 1901, ch. 3. s L C.S. 1910. § 337J. CS.
1920. > 4934: E.S. 1931, § 35-301 Laws 1930. ch. 50. 3.1 C.S. 1945, : 3-6201:
W.S. 1957. 3 1-791; Laws 1977, ch. 1S?. 3 1)
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nicigo, B. £ Q.R.R., 45
jI(1933).
hu knowledge thit gate*
f are euitom&r.ly left open anc
ixen to correct the custom,
id"* negligence when cattle are
jury. Hildebrand v. Chicago, 3.
0. 175, 17 P.2d 551 (19331

7LUMES:
< EPHONE

— This article was not enacted
ginal Civ-j Code.

- See note. "Compensation for
.-clegn5t3Wyoming Development,”

.LR and CJ.S. references. —
mner.i Domain 8§ 73, 102, 112.

or permit use for private
no eiine of street or hipnway.

ecir.city for telegraph or
as a nublic use, 44 AL?. 752.

rent Domain 8§ 65 to 66.

jrsnted; permission

or of any other state or
aintaining and operating
udon lines may set their
across or under an¥ of
such manner as not to
<phone or other company
:nd inany city shall first
orides. A person or firm
ommission or the board
mucdon is contemplated
ad for the pur’pose_ of
telegrabh, 0f electrical
C.S. 1910, § 3570; C.S.
1, C.S. 1945, § 3-6201,;

#

i-20-302 CODE OF CIVIL | SOL'EDURE g 1-26-303

8§ 1-26-302. Same: right of entry upo:. private lands.

(at The companies may enter upon any land whether owned by ﬁrivate persons
0r corporations in fee or in any less eState, except raiiroac rights-of-way, for
the purpose of making preliminary’ surveys and examination as may be
necessary to erect poles, piers, abutments, wires or other fixtures fur telephone,
telegraph or eiectr.c transmission or distribution lines. The companies ma* make
such_chang?es of location of the lines as may be deemed necessary, shall have
the right of access to construct the iine and, as may be required, to make repairs,
and may obtain the right-of-way and condemn the lar.a therefor m the manner
provided in the Wyoming Rules of Civil Procedure.

&b) If the landowner "has not consentec to the entry, r.o entry shall be
authorized until the company has deposited with the Bunnc service commission
a cash or surety bond of two thousand dollars (52.0 0.00?..T.he public_service
commission shali release the bond to a  company upon sutficient showm? that
the company hv reached an agreement for entry with the landowner. Tf the
company causes ar.y damage to a landowner s property prior to reachm% an
entry agreement, the hond shall be withheld for distribution as determined by
a court of law or ugon a settlement agreement between the company and
landowner. %Laws 1901, ch. 31, =2 C.S, 1910. § 3571; C.S. 1920. 5 4935 R.S.
1931, 1 36-302; Laws 1539. ch. SO, 5 2: C.S. 1945, § 3-6202; W.S. 1957. § 1-792;
Laws 1977, ch. 73. f 2; ch. 1SS. § 11

Cross reference. — ror provision us to maae surM.-tibr, in of tiis secuon and
condemnation of propvrtv, see p.uie 711,V I-792ib:. W.S 1957. wmcr. was amended by
W.P.CP. 52.ch.  Laws 1977. ha> been made subsection
The 1977 amendment desimated the (bl of this section. This wiis a Reva-or's c.nange.
formerly undesignated provisions o: ims section  This section has aiso been renumbered from
as subsection (a()], added subsection Ib), and in  ? 1-27-302 to 4 1-20-3C2 because of chapter
subsection (al, substituted "the Wyoming Rules ~ renumoermg _
of Civji Procedure' fir section .v5-303" at the EiTective dates. — Section 3. cr. SO, Laws

end of the subsection and mace otner minor
chances in style.

Editor's note. — Section 1-27-332. which was
enacted by § L ch. Ibs, Laws 1977, has been

1939, males tr.e act effective frcm and after
passage. Approved February 'S. 1929.

Section 3. cr.. 72, Laws 1277 nt-ites the act
effective Mav 27, 1977.

8 1-26-303. R-ight of minent domain granted.

Whenever any road, ditch, telegraph, telephone or flumir.g company, or any
petroleum or ofher pipeline comPany, organized or to be organized under the
provisions of this chapter, or any law of this state, or under the laws of any qther
state and legally doing business in this state, shall not have acquired by gift or
purchase, any ‘iana, real estate or claim required for the construction or
maintenance of their road, ditch, flume, pipe, telegraph or telephone line, or
which may be affected by any operation connected with the construction or
maintenance of the same, the said corporation shall have the right of eminent
domain and mai/, condemn the land, real estate, right-of-way or claim required
by the corporation in the manner provided by the Wyoming Rules of Civil

305



1z1 Wnerever in tncse counties the amount of inc.an isncs ortnose exempt trcm taxation
by reason of the operation of any federal law is thirty percent (20c:! or more of the total area
of the county, then the Foard of County Commisioners may, upon its own initiative, ana if the
public interests demand it, move to secure roads over, adjacent to. or for the benefit cf all
such exempted lands in the following manner: The Board shall call upon the Director as a
disinterested oarty to undertake and make such surveys, plans and estimates ana obtain all
other essential data and records as are required to make a full and complete statement and
report upon the interest involved, and to make such recommendations as in tne premises
may seem proper. When so prepared, the Department shall then advance the matter to the
Department of the Interior of the United States, or to any other federal department
concerned, through its proper local representative, if there oe one. with the request that the
matter De considered ana disposed of as soeedily as possible. If the Droject be so apcroved
ano authorized, then the work may proceed under the special supervision and direct
administration of the Department and subject to such special regulations as the
circumstances seem to require.

69 &651. Section and quarter section corners

The provisions of Sections 1229-1233 cf this Coce. relating tc the marking ana cc.iteration
of section and quarter section corners within rignts-of-way of State mghwavs. snail aoolv
with full force anc effect and in like manner to the 3oard cf Countv Commissioners of each
county, whenever section corners or quarter section corners are obiiteratec. or rri2y be
obliterated by the construction or resurfacing of eitner low tyoe or high type paveo rcaos of
any county highway within the count/.

69 &702. Entry upon premises to make surveys and examinations tor establishment or
relocation of highways- Notice

The Department, through its authorized agents and employees, may enter upon any ianas.
waters, and premises in the Stale for the purpose of maxing surveys, soundings and drillings,
and examinations as may be determineo necessary or convenient for the purpose of
establishing, locating, relocating, constructing, and maintaining State highways or
relocations thereof ana facilities necessary and incidental thereto. Such entry shall not be
deemed a trespass, nor shall an entry for such purpose be deemed an entry under any
cc~ 3mnation proceedings which may be then penoing: but notice shall be given to the
ow. ,-rof or person residing on the premise, personally or by registered mail, at least ten (10)
days prior to such entry.

69 8703. Reimbursement for actual damages

The Department shall make reimbursement for any actual damages resultinn to such
lands, waters, premises and property as a result of activities pursuant to the , receding
Section. In the event of disagreement as to the amount of the damage, either the person
damaged cr the Department may file a petition with the District Court for the appointment of
commissioners to appraise the damages and proceed to nave the same determined as in
condemnation oroceeoings.

69 8704. Commission to complete and revise maps

The Commission may complete the topograonic mapping of the State of Oklahoma ana
revise existing United States Topographic maos of the State, so that acomoleteand accurate
maD of the enure State may be complete and obtained by State departments ana agencies,
the Fecerai Government, and ail persons desiring information relative to the natural
resources of the State ca.?



69 8 7C5. Uniiad States Geological Survey, agreements wi:h

The commission may enter into agreements with the Director cf the United States
Geological Survey, or legal successor thereof, for tne purpose of making the necessary
surveys and maps, and preparirq data covering topographic surveys, so tnat they may be
made available for public use.

69 870S. Expenses

The Commission shall pay the expenses incurred under Sections 704 and 705 cut of the
State Highway Construction and Maintenance Fund upon proper vouche s. Frovided. that
any funds so expended shall be matched by the United States Government, and the total
exDenditures of State funds shall not exceed Fifty Thousand Dollars (S50.CC0.C0) in any
fiscal year.

69 8707. Surveys- Lawful to cross premises

For the purpose of carrying into effect the provisions of Sections 7C4 anc 7C5. it snail be
lawful for all persona employed in the making of the topographic survey to enter upon ana
cross all lands within the State; provided, however, that in so doing no damage snail be cone
to private property.

69 &1229. Location and identification of corners within right-of-way

The Department shall, in cooperation with the County Surveyor of the county affectec.
locate section and quartersection corners within the right-of-way of all State nighways when
surveys and plans are being made for contemplated new construction or resurfacing, and re-
mark such corners in the right-of-way oy a suitable marker, of acesign to be aporovea by the
Department. Whenever sich corners are locatea on a highway to be nard-surfaced, or
resurfaced, the Department snail identify such corners on the roadway by bronze surface
markers, of a design to be approveu Dy the Department.

69 81230. Obliteration of corners by highway construction

Where any section or quarter section is obliterated, or may be obliterated, by highway
construction, the Department shall withess the location of such corners by two or more well
defined objects located outside of the contemplated right-of-way limits and shall note such
withesses on the highway construction plans.

69 81231. Re-marking of existing corners

The Department shall also re-mark existing section corners and auarter section corners on
State Highways that are now paved, with manners similar to those described herein, wnere
reliable reference ties are available.



[,r. deputy a profes'.i.iiinl <ii,;ine«'i; 1'roim/ed, this rcijulrcincnt shall

nCLuij | i Hu* «eunity iniou it @i 1N a (tiufi  jiiiii.il engineoran.|
Ifijjiiii 2l L] tillL\ e if
hum..-: Liui Wivpsi2/, p wuC Laws 1903, ¢. 90, 5 1 p 2j;
It N 1913, § Laws 11)7, 11, § 1, p fMi, Cli
1992, 5 MILi. ¢ Stul, 821 1111 lari ) > 2f § i
[ 5>, i Dbu|i,iuu, 8§ icsilii:i, § 21 iuoi,

1.1V, ] il ¢ 70, § 1, p. 717

23 1NUI 0L Count/ iurvey..r; appointment from anoO-fr counly:
V' Teeii. Win 1 linto is ini qualified surviyo: within u cimnly w\o
v.ill accept tlir <(ficofcount) snivcyoi, the reunity board of stuli
I twiily iii.iy appoint a (illupi h 1l mil ve/m flmii any otliri (utility of
the filati't1 L' chlto Such nfin m

la.llic; 1wy LI ¢ i, 31, |i

21 15102 Cli.ilniiiur.; employment; oalln  All ncCeSs.Uy tlILiilllliOll
shall In" truatd(e>ml hy 11" prison Ol pet eemri r.ni;.iii|; the surtoy til he
in.ile  the thillllili."1t shall lie disinter.'sit tl pel .oils, an.l appmveil
nf and .'i.imin hy the sot'eynr to me.owtejn dly and esaclly, to the
liesl of tin'l' Knowledge and ability, all lines nie.tsitied hythem,

fiuiri . 1.atvs IH7I, 5 nil, p Ui I 1LY, 0 Millti; (xS 1922,

§ li0IG; C i lll"l, § 2ti-ICu2.

20-1'I().0 Vv /ilni: milleiidmiii and ['Sliinnny: pov/er to compel;

« 'He imints Survryiir nf Ins il'puly, n, the pelfntl nf hi';
‘llend dlltii S, shall iiaSe L. puWii In Slliniliun 11 I'linpel the lit*
tend iiiie ill itilii.<s>es hefmi him, lii testify respei'linj; the location
ai. | I'lenliln alinn id any line in collier. When any Midi witness
ti lilies *n any in.ih ti.il fxI, Ins le dniiuny iiiut.t lie tetluei'd to
wiiin,|j and r di-iiil.e I Ir, Inin and made a unitlet' of avoid The
iiiiinl)" stntr)..( .no! Ins deputy ate In'irhy .niti.**. /ed and enipnsv-
ead In .iihnini".li i natl.s and ulfitinntiniis to any pcison appealing

i>a itilni' Pelin* them lint tin* testimony as provided for lieiein
shall never In us*'l as eeidi-ni e in any notion involving enrnei:; or

linilnd.iiy Inn"., csi'epl fin the purpose of iinpe.il'hineilt. Knelt Wit-

hes. ihall he entitled to the same fees allowed Infoie Justices of the
pent e
fintirt.lii ~ latvs 10LL, r id, { L p H7; |{S 1013, § 00117, Laws
1921, ¢ Kill, JI. P <l1 C 151922, § £iUl7; C ) 1924,
J 2n ICUJ

21 1901 iiurve'for's ci'ililit .11u; uso us evidence: effect. The cor-
[in .- of ilie (nmity sinseyni uf any sineey made hy him of any
lands In the enmity S.iall lie plesninnttte eviilenci; of the faets staled
therein, unless sm li snit-eym shall he Interested in the same.

fimirtu; Lasts 1'Il1, e 1. § 2, p 112 11s 1013, s fililu, c.s 1922,
{ fiolu. c.s 1020. 5 26 mil 1.

23 1905, Surveyor; Interest; disq.ualificition; v/ho may act. Wlii'u-
et'ci a surtey of any lands or lots is rerpiiretl, in tehiili the county
Mirveyui is interested, such suivey may tie made hy the surveyor of
(mother county in lil.e manner and tu the same effnt as tjn.uj;h
surh sinvcy had been made hy the surveyor of the county islien the
land 1S .Situated Tin: surveyor doing the work shall record the fiel |
notes of said survey in the uffici.nl iicord of surveys rf the comity
wherein the lanJ is situated

Source: Laws 1013,c 13, 83.p 112, US 1913, §5(109, C S 1922.
§ 9019, C S 1929. § 2G-1fiU'i.

23 190C. Trespass; exemption from liahlltiy, The cnurily sur-
veyor in the perfotmalice of his official duties, siiall not he Indite
to pinseeiitiou for trespass

Source: Laws 1913.c¢c  If 81, p 111, |<fi 1913, &fib'tll; CliL O .t
§ 9020, C1i 1929, 5 2U IGOf,.
H(r nity nnve*ur tyl.tii In i, >f fl nn/tr v Mate. 123 1.1, U10, 211 II'W,

ot” Mi Until t. It [/
mie In I'nSi r|||||u fol 1].1IJ|m it

23 1907. Orlijlnal coiners; porpulualton. It sli.ill he the duty nf
the enmity surveyor in surieys made hy him to piepeluate* .ill oiii-
[nal ciiin."i;; not at the tunc well inarl.rd, and all coiuerr. or angles
lli.it lie may establish ot i.-. dahli h, in a permamnl inaitntr hv
nitwutij* iiioiiuments id loin iell', Innnnd \wificil .lay, mm (1 jl.me,
and ilipoMtinj; at tin: b.v.e |I|etenf, al a suit.hie depth tn pmt.it il
flout loss or d>'Stim.Inili, a ii.einnilid nf dui.ihli* maleil il upon tilu."'h
ill.d! In; in.uked the date and tfie initial Imu*i* of tin* stifle) a'i
liame, and where the uuii'i is tilim: .t.il.aldy a jnvi Inment eon; r,
the h'lliYi . CI' (initial litters nf tin ivonh. Govcinment Cmmt), ut
lid.iito n thetelo; bud while Miit.thly [;niwuilJ tne; aie tnnveim .t
to siieh inii.er or aiii;le, he shall, m addition tn said monument mil
iiiemi.rial, i. ri fully iiiili* the diiection and dislimi'e to the ini'idle nf
t''uh ti. e, the sl/fe and In nl nf lief, all nf whieli shall lie eati foil)
note.l in the field liolehn.il, plovide.! fin that purpose Where v it
lie 3 pits Were due at any tiujstn.il yoi'etmnent come; a ami [he\ e.m
he i>lentil = os smli. tin* sniveynr shall :>>oid then direitimis ;*..!
distances t urn the Comer, in'.otdin|; In the lilstiin turns nf the Slate
fim veym

Siofin.ii: Laws 1913. ¢. 13, § "a |i 113; H H1913, § hiul; thS 1922.
t 5021; C1i 1929, 5 20 1(".07.

23-1093. Cornuri; cEtahlh.hiuntit and resloralion; riiiui guviri.Inj.
The huimilaitej nf the public lands established hy the duly ap-
pointed I'nvetnment surveyin':, when tppmved hy tin: fimnyor
General and accepted hy tin* (*o%eminent, are tintlianp.e.ihle, im |
the (uriiers established theieuu hy them shall In: held and consider ed
i". tin: tiut co,iters which they were Intended to reptesenl, and
the restoration of lines and coiners of said surveys and the division
of sections Into their li-jjal suhtllvisions shall lie In nccnrdance with
the laws of Die United Slates, the circular of tnstiticllons of the
coti'ini.uicncr of the genetal land office on the restoration of lost
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Chapter £5.-

25-5. PnoosCTs Act. 25-501 to 25-517.

20-512. Same: making surveys and loca—
tion. The prospective condemnor or its aireriu.
may enter upon the land and make examina—
tions. surveys and maps thereof, and such
entry shall constitute no cause of action in
favor of the owners of the land, except for
actual damages thereto. [L. 1%3. ch. 2*-.
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