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HOUSE
COMMITTEE REPORT

U@ate referred: 3/26/86
FURTHER REFERRALS: FINANCE

DATE:
The JUDICIARY Committee has considered SSHB 128
"An Act re}atln h interi m management of mental health trust land;
providging for a ective dat
and recommends:
do pass
do not pass "~
do pass with attached amendment(s)
no recommendation v
replace with ¢ s s s w 1s fasfvtob)f | same title
' [ ] new title
and recommends
[ | further referral to the Committee
and attaches: ‘etter 0f |r]tent
|rs§.f|sca note
new }scal note
zero fiscal note

OTHER RECOMMENDATIONS:

and
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Original sponsors* Pigr.".ibori, 6ruenb»*rg»
Boucher, *t rl

T THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL KO. 128 (Judiciary)
IN THE LEGISTATURE OR THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A 3TIL
For an Act: entitled: “At Act relating to the interim nsatiageiafmt of mental
health crust Iland* and providing ior nn effective
date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OB ALASKA:

* Section 1, INTERIM t«ENTAL HEALTH TRUST LAND COMMISSION ESTABLISHED,
(@ The interim raentcl health Crust land cooctlsaion la established in the
Department of. Natural Resources.

CS) The commission established under (&) ol thin section corslets of
five mashers, including the coicaiissinneroi natural resources aNnd the
commissioner of health and social services end three members appointed by
the governor aa follows:

(@) a member representing the plaintiffs, appointed by the
governor froa a list 0f threenames submitted to the governor fey the plain-
tiffs in State v. UCISS, 706 P.1d SSI (Alaska 3985);

@) N\ comber representing the interveners, appointed by the

I governor from a list of threenames submitted to the governor by the inter-

veoora iIn State v. treisoj arc]
(@) a member representing the Governor’s Mental Hoalth Advisory
Council, appointed by the governor from a list of three nemes submitted to
the governor bv the Governor®a Mental Health Advisory Council.
(© The members of the commission shall elect a presiding officer. A
majoritv OF the commission eonptilLtitao d quorum. The. affirmative vote of
three members 1is required to tnke official action. A vacancy does not

impair the power of the remaining members to exercise the powers of the

o v CSSSKB 128(Jud)
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cotraistiinn, A member of the ocxnTiissicn may designate an individual to
represent tho netibor at a meeting of the com)!sfiler.. An 1individual des-
ignated under this subsection nmy veto and hoa all the powers of a member,

@ Members of the ooraateflicrt serve without compenr.ar.ion but
entitled to per diera ata travel expenses authorised bv I&w for other boards
uNj.er AS 39.20.100.

@ The commission ray emplov executive director and staff
assist i1t in fulfilling its responsibilities under this Act, The executive
director of the commission is iIn the exempt service under AS 39.25.110,

* Dec. 2. RESPONSIBILITIES OF THE COMMISSIONER OF NATURAL RESOURCES AND
THE COMMISSION. («) The commissioner of natural resources shall inventory
end catalog the mental httalth trust land, shall audit each transaction
involving land that has been part of the mental health trust land, and
1 shall “letermine the r.tstur of mental health trust land under procedures nnd

guideiines established *bv the ooinsissloner of natural resources as directed
16 bv the commission.
21 (> As directed by the commission, the commissioner of natural re-
sources shall retain appraisers to appraise land that was part ot the
19”. mental health trust. The commissioner shall provide the nppraisors with
written procedures ar.d instructions that have been ?dopced by the comnciis-
sic/n.

© The commissioner of natural resources shall manage the mer
health trust lend a« a public trust under P.L. 34-330, 70 Stat. 709, under
the direction oi the commission. The commissioner of natural resources may
not sell, lease, or r»rchange mental health trust lend or an interest in the
5 mental health trust la- *-"ithout the prior approval of the comnifision. The

27 - -
commissioner of nattu*! resources shall sell, lease, and exchange mental

health trust land aa directed by the consaission. The comwiasloner of
» natural resources may transfer trust land to the federal government under

CSSSHB  128(Jud) -2-
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AS 38.05.035(b)(9) withcur the approvel P> rh* commir.sion. The crmwis-
3 loner of natural resources shall advise the comslasion 0f an Intention to
transfer ar.v trust, land to the federal government xnri, after the transfer,
shall ma. e averv effort to onsuiro that the federal government will transfer
to the otree trust land rf equal value. In #senaginst the trust ar.d the
trust land the coramissiur. and rhn cocasiseiouor shall by guided by the
principles established for the Board of Trustees ox the Alaska Permanent
Fund Corporation under AS 37.13.120(a)-

@ The i1ncome from the management of tre. mental, health trust
shall he deposited In & special trust account in the general fund of the
state and may be appropriated by the legislature only for the support of
the mental health program in the state.

* Sec. 3. RESPONSIBILITIES OF T:? COMMTSSK/fiFK OF HEALTH AND FCCIAL
SERVICES AND TFE COMMISSION. The commission*- of health and social ser-
vices, sa directed by the commission, shall

(1) select auditors to audit th* state*s raentai health programs

(2) establish the procedures and guidelines to guide the audi-
tors selected under this subsection;

(3@) propose the guide._lines and procedures to by. used iIn de-
termining d range of oxpenditttr?:s for mental health programs necessary to
comply with the state®s comprehensive mental health plan.

* Sec. N. ADDITIONAL RESPONSIBILITIES OP THE COMMISSION. The commis-
sion shall report to the legislature on February 1 of each ve.nr on matters
of concern to i1t Including recommendations for amendment of laws relating
to the management of the mental health trust, the mental health trust I&r.d,
and thvi mental health program of the state.

* Sec. 5. DEFINITION. In sees. 1 - 4 of this Act. ““commission' means
the interim mental health trust lend crvrraissien eatablinhcd iIn sec. 1 of
this Act.

-3- CSSSHB 128(Jud)



* See. 0. Sections 1- 5of this Act ire repented Jnlv 1, 1903
* Sec. 7. ‘thio Act Slices effect irmediatelv ?n sccordnrrf* *?i?h AS 91.-

10.070(c) .



WORK DRAFT WORK DRAFT WORK DRAFT

Bradley
4/15/86 Y
Original sponsors: Pignalberi, Gruenberg,
Boucher, et al
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 128 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™"An Act relating to the interim management of mental

health trust land; and providing for an effective

date."”
BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. INTERIM MENTAL HEALTH TRUST LAND COMMISSION ESTABLISHED,

(@ The interim mental health trust land commission is established in the
Department of Natural Resources.

(b) The commission established under (@) of this section consists of
five members, including the commissioner of natural resources and the
commissioner of health and social services and three members appointed by
the governor as follows:

(@)) a member representing the plaintiffs, appointed by the
governor from a list of three names submitted to the governor by the plain-
**"ffs 1In State v. Weiss, 706 P.2d 681 (Alaska 1985);

() a member representing the intervenors, appointed by the
governor from a list of three names submitted to the governor by the inter-
venors in State v. Weiss; and

(@) a member representing the Governor®s Mental Health Advisory
Council, appointed by the governor from a list of three names submitted to
the governor by the Governor®s Mental Health Advisory Council.

(©0 The members of the commission shall elect a presiding officer. A
majority of the commission constitutes a quorum. The affirmative vote of
three members 1is required to take official action. A vacancy does not

impair the power of the remaining members to exercise the powers of the
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WORK DRAFT WORK DRAFT WORK DRAFT
commission. A member of the commission may designate an individual to
represent the member at a meeting of the commission. An individual des-

ignated under this subsection may vote and has all the powers of a member.

(d Members of the commission serve without compensation but are
entitled to per diem and travel expenses authorized by law for other boards
under AS 39.20.180.

(e The commission may employ an executive director and staff to
assist 1t in fulfilling its responsibilities under this Act.

* Sec, 2. RESPONSIBILITIES OF THE COMMISSIONER OF NATURAL RESOURCES AND
THE COMMISSION. (@ The commissioner of natural resources shall i1nventory
and catalog the mental health trust land, shall audit each transaction
involving land that has been ;art of the mental health trust land, and
shall determine the status of mental health trust land under procedures and
guidelines established by the commissioner of natural resources as directed
by the commission.

(b) As directed by the commission, the commissioner of natural re-
sources shall retain appraisers to appraise land that was part of the
mental health trust. The commissioner shall provide the appraisers with
written procedures and instructions that have been adopted by the commis-
sion.

(©0 The commissioner of natural resources shall manage the mental
health trust land as a public trust under P.L. 84-830, 70 Stat. 709, under
the direction of the commission. The commissioner of natural resources may
not sell, lease, or exchange mental health trust land or an interest iIn the
mental health trust land without the prior approval of the commission. The
commissioner of natural resources shall sell, lease, and exchange mental
health trust land as directed by the commission. The commissioner of
natural resource, may transfer trust land to the federal government under
AS 38.05.035(b)(9) without the approval of the commission. The

CSSSHB  128(Jud) g
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commissioner of natural resources shall advise the commission of an iInten-
tion to transfer any trust land to the federal government and, after the
transfer, shall make every effort to ensure that the federal government
will transisr to the state trust land of equal value. In managing the
trust and the trust land the commissionand the commissioner shall be
guided by the principles established for the Board ofTrustees of the
Alaska Permanent Fund Corporation under AS 37.13.120(a).

@ The 1i1ncome from the management of the mental health trust
shall be deposited iIn a special trust account in the general fund of the
state and shall be appropriated by the legislature for the support of the
mental health program in the state.

* Sec. 3. RESPONSIBILITIES OF THE COMMISSIONER OF HEALTH AND SOCIAL
SERVICES AND THE COMMISSION. The commissioner of health and social ser-
vices, as directed by the commission, shall

(1) select auditors to audit the state"s mental health program;

(@ establish the procedures and guidelines to guide the audi-
tors selected under this subsection;

(@) propose the guidelines and procedures to be used iIn de-
termining a range of expenditures for mental health programs necessary to
comply with the state"s comprehensive mental health plan.

* Sec. 4. ADDITIONAL RESPONSIBILITIES OF THE COMMISSION. The commis-
sion shall report to the legislature on February 1 of each year on matters
of concern to it including recommendations for amendment of laws relating
to the management of the mental health trust, the mental health trust land,
and the mental health program of the state.

* Sec. 5. DEFINITION. In secs. 1 - 4 of this Act 'commission' means
the interim mental health trust land commission established In sec. 1 of
this Act.

* Sec. 6. Sections 1 - 5 of this Act are repealed July 1, 1988.

-3- CSSSHB  128(Jud)



WORK DRAFT WORK DRAFT WORK DRAFT

1 * Sec. 7. This Act takes effect immediately in accordance with AS (1

2 10.070(c).
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AMENDMENT

Offered in the House Judiciary Committee By: Goll
TO: CS SSHB 128 (Resources)
Page 3, line 24

% "The“ and insert "Except as authorized under AS

38,05 035 the



Pignalberi
April 8, 1986

Proposed revisions of Goll amendment

Proposal #1:

Page 3, Line 29

LR IS
|h d5 3 equaﬁ \9gmren|33|oners all replenish the trust
Proposal #2
Page 3. Line 29
RS ST e ORI O L OTRE 1
1’3 3 (Px) In_ ex chgnge or lands of equivalent value
e equw land. to ? converyed }o the trust need not be
entified at the time of the transter.

Investment procedure la”mage revision
Page 4. Line 1.
e com |SSéoner

é@dpwec?om'sg 0.
I B

e quided by
gv(p % THE
N TRUS T



Alaska State Legislature

House

Official Business Pouch V

State Capitol
Juneau, Alaska 99811

MEMORANDUM
1C: Tlhe Honorable Mike M. Miller, Chair
H]ouse JnuJ?mary Eommntee
FROM: “Representative .larco A. Pignalberi
DATE:  April 10, 1986
RE: Suggested Amendments to CSSSHB 128 (res)

PeY.our conversatlon abou pedﬂm subcommlt ee

dg iberation h?ve attac ed amendnient 5als Wh .

a dr ess sevehral 0 ﬁhe CONCerns raise C|ar omm|ttee
members at the April 8 hearing on CS§ H res



Pignalberi
April 10, 1986

Amendments suggested during 4/8/86 Judiciary Hearing

Page 2, Sec. 2.(B) amended to read:

(b) The commission established under (a) of lhis section
consists of five members, including the commissioner of
natural resources and the commissioner of health and social
services, or their designees, and five [THREE|] members
appointed by the governor as follows:

(1) a member representing the Plaintiffs, appointed by
the governor from a list of three names submitted to the
governor by the plaintiffs in State v. Weiss, 706 P.2d0 681
(Alaska 1985);

(2) a member representing the intervenors, appointed
by the governor from a list of three names submitted to the
governor by the intervenors in State v. Weiss, 706 P.2d 81
(Alaska 1985);

(3) a member representing the Governor's Mental Healih
Advisory Council, appointed by the governor from a list of
three names submitted to the governor by the Governor's Mental
Health Advisory Council ; and

(4) two members representing the general public
appointed bv the governor .



Pacre 3, subsection (c) is amended to read:

() The commissioner of natural resources is responsible
for the management of the mental health land of the state as a
public trust under P.L. 84-830, 70 Stat. 709, under the
direction of the commission. [THE COMMISSION MAY CONTRACT WITH
THE PLAINTIFFS OR THE INTERVENORS FOR THE PERFORMANCE OF
FUNCTIONS ASSIGNED TO IT] The commissioner of natural
resources may not sell, lease, or exchange mental health trust
land of the state without the prior approval of the
commission. The commissioner of natural resources shall sell,
lease, and exchange mental health trust land of the state as
directed by the commission. Subsequent to quit claiming
mental health land or an interest in 1and under AS
38.05.035fb] f9) the commissioner shall make every effort to
ensure that the federal “overnment replenish the trust with
lands of equal value. In managing the trust and the trust
land the commission and the commissioner shall be guided bv
the principles established for the Board of Trustees of the
Alaska Permanent Fund under AS 37.13.120.



Page 3, Line 5 iIs amended to read:

THE COMMISSION.  (a) The commissioner of natural resources
shall inventory and

Page 3, Line 8 is amended to read:

land of the state, and shall determine the status of mental
health trust land on

Page 4, Line 4 is amended to read:

(d) The [PROCEEDS] income from the management of the
mental health trust land

Page 4, delete Line 29

[* Sec. 7. Sections 1-6 of this Act are repealed July 1,
1988.]
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BILL SHEFFIELD, GOVERNOR

_3

WEPARTMENT OF NATURAL RESOURCES POUCHH

JUNEAU, ALASKA 99811
PHONE: 007-465-2400
OFFICE OF THE COMMISSIONER

April 7, 1986

e Honorable M. Mike Miller
|Kr ouse ﬂudw ary Committee
SS %Oxtate egislature
Juneau AK 99811
Dear Representative Miller:

D N
cor%%%rsl Ionng HEO 1%OVIhd|%h Ieﬁp Weéri] ule J artuhr
committee today. h|s b|| WOUT estapli
8omm|ttee to ersee ea

HB 651
ve

e unders{n%l
SC ed’g’ltpléuv can e d|gs

-
(.DO

r(]mve WI| ad
epartment offers amen

Amendment 1

Section 3 requijres severa | actions hy the

FWhICh areqa d>{ c%m l[(s or WMI Fe

fsl %ear sa echn amendment

Amer> Section 3, page 3, commencing on line 5 as follows:

(a) Thg commlssmner of natural resources shall mvgntory
and maintain (5% title an ﬁa Us recor?
Pertamln t A% he mental health t“f and of
he state”and, ‘fo t

ent

=

0 R@Jﬁe el th e
suggest the

xtent necessary, shall au
Amendment
| recomm nd deletin last sentence in subsection 3(a),
Pag F ﬁs 11, c ﬁl sucﬁ depat ent r ords(a?e

ely available.

Amendment 3
8ubsect|on %c requires the.commissioner to take. whatever
Isposal actipns the commjssion dreswes N max mmng the
Income earned. from mental health land. .Sinc ther S
ubstan t(Ja ~disagreement apou th?< me mng of the %u remﬁ .
ourt's decision” in Weiss v. Alaska, the Attc-ney General is






BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF FISH AND CA ME

OFFICE OF THE COMMISSIONER JPUON EBAOUX f\ZR%OK A 99302
PHONE: 9071465-4100
April 15, 1986
he Honorahle Mike Miller
éla ka gtate Legmlgﬂtu
Sunsar " ges1t
Dear Representative Miller:

Hderstand that at a recent hea| ent Health Gran
ands questions aroae regarding co rms ttmf}/)er volume . an
each frontage a%s in the pro ude Creek Critica
abitat Area near ustavus.

h
ineadow aned Wi Vvarthlckgeﬁ he
t i reas immediately adjace

low 3 area. . Glv
v |a Ie and tﬁh roading requ |ed
stands are probably not commercially

8 T R 10 10 RS
u rates that nob rontage IS incl

The Frea encompassed by the Ro pose
$ rched_ wet

'O'_"J
‘<

fard

0n
en
Py
V

D

N ' fth
bd%% . reAvrleeaW c?earlt(?
_hope this clears ﬁgfurt{hmmund andin%ﬁ that have

|
&rlse . I | can be o er assistance, please let me
Now.

Sincerely,

N
d
U

on w. Collinsworth
ommissioner

Enclosure

eorge Rogers
Esther \A?unnﬁclge Commissioner, ADER

11-K11 LH
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LEGISLATIVE AFFAIRS AGENCY

KEMORANDUM April 8, 1986
SUBJECT: Conflicts of iInterest: CSHB 128(Resources)
TO: Representative M. M. Miller

Chair, House Judiciary Committee

FROM: Richard A. Bradley([
Legislative Couns<

Nancy Groszek has asked that 1 comment on the question whether
there 1s a conflict of interest raised under CSHB 128(Resources).
In sec. 3(c), the bill provides that "The (interim mental
health trust land) commission may contract with the plain-
tiffs or the intervenors for the performance of functions
assigned to i1t."” The "plaintiffs™ and "intervenors'" are the
respective parties so described in State v. Weiss, 706 P.2d
681 (Alaska 1985).

I agree that the commission iIs representative of the parties
to the litigation; the plaintiffs and intervenors are assured
representation on the commission by virtue of the limJted
discretion granted to the governor in making appointments to
the commission under sec. 2 of the bill; 1 note that Sec. 2
of the bill comes close to treading (if It does not iIn fact
tread) on the governor"s constitutional powers of appoint-
ment .

But 1 muse assume that there i1s no conflict of iInterest, as
such, 1f the legislature itself auytu™rizes the commission to
contract with its members. This [ B, ows necessarily from
the authorization; in the absence c¢ the authorization, a
conflict would seem to be presented.

If 1 may be of further assistance, please advise.

RAB:csh
c6/068



PAPEINYAcpartirient o Health & Social Services.

POSITION

POSITION PAPER
CSSSHB 128

For an Act entitled: "An Act relating to the interim management of
mental health trust land; and providing for an effective date."

Section 4 of CSSSHB 128 requires the department to establish guidelines
for and obtain an independent audit of mental health expenditures. It
also requires the department to prepare guidelines to determine by some
mechanism the lovel of funding necessary to comply with the state's
mental health plan. It requires the department to seek the approval of
the commission prior to embarking on these tasks.

Position

The department has been asked to comment on Section 4 of this bill. The
department believes an audit of mental health expenditures needs to be

performed. The commiLsion provides a valuable forum for this agreement
to be reached.

It would be prudent for all parties to agree on the guidelines for such
an audit prior to commitment of funds for that purpose. The department
would work with the commission to achieve consensus on such a set of
guidelines.

With regard to the second section, the department feels it important
that the interim commission examine the needs for mental health services
and be involved in a needs assessment which would result in determining
what is "necessary" for the state to implement a comprehensive mental
health program. A broad based effort to come to an agreement on the
‘evel and range of services needed to meet Alaskan's mental health
program would provide a valuahble yard stick by which to measure how
existing services fail to meet the true need and what level of
commitment is needed in the future.

Recommended by:
Karen Perdue
Assistant Commissioner
for Administration

Date:
Approved by:
John R, Pugh

Commissioner

Date:



STATE OF ALASKA 1986 LEGISLATIVE SESSION

RevisionDale: .
REQUEST FISCAL DETAIL
BillL/ReoluaanNo . : Csddhifct  vett Agency Affected: Health & Social Services
Title:An Act relating to the interim BRU: DHSS Administrative Services

management o* mental health trust
land; and providing tor an ettectiveoate. o

r- Pignalberi, Uruenberg, boucher r~rw™*ntt « Audit
Sponsol g g

Requestorl Hignalberi
Date of Reguest: March 24, 198b

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES
TRAVEL " Jb
CONTRACTUAL SI ' 0
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS E{L() ()
TOTAL OPERATING 0 0 0
| CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)

GENERAL FUND ... 80
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS :

FULL-TIME 0
PART- FIME 0
TEMPORARY

ANALYSIS : Attachasgaratepage ifrecessary

Preparedby . Karen Perdule, Assistant Commissioner _  pooe 465-3030

Division: _ Commissioners Office Date- . "37767B 6 -

W issioner: £ Date:
i alth and Social/Services

Distrilution [y Agency preparing fiscall note):
Legislative Finence
Legislative Sponsor
Reguestor
e ALt e 10/251/85



CSSSHB 128
Fiscal Note, Page 2

The definition of mental health is not clear, and was not defined by the
courts. The parties may agree to a definition or the court may be asked
to define it for these purposes.

The department's cost estimate for rn independent audit includes the
accounting for a broad range of pt,sible mental health expenditures.
Auditing all possible expenditures and then applying those relevant to
the final definition would be cheaper than presupposing the definition
of mental health and then reperforming the audit should the definition
be expanded beyond the original scope.

Department audit staff could perform this audit at a negligible cost if
it is determined that a private firm is not needed. DHSS audit staff
includes 3 CPAs who regularly perform hundreds of audits per year.
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The Honorable M. Mike Miller -2- April 8

hqgae this _information is useful to your committee’
deliberations.

Sincerely,



State of Alaska

date: April 9, 1986
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PENDINa LEGISLATION CONTAINING IENTAL HEALTH LAND
December, 1985

This chart pertains to legislative bills containing rental health lands vMich were left pending at the close of the 1985 session. This information
was obtained through the Legislative Affairs caiputer system. See attached sheet for a listing of all bills reviewed for the inclusion of mental
health land.

Approximate* Approximate

Bill § Description of Bill Sponsor Legal Description of Mental Health Lands Total Acreage 111 Acreage

HB 44  Establishment of Additional State Land M. M. Miller, Goll, T. 58S., R. 79 E., C.R.M. within secs. 18, 16,611 151241
as Marine Park Units of the State Park  Duncan 19, 20, 29 and 32
System

HB 86  Lards designated as Willow Creek Rules Committee at the T. 20N., R. 4 W., S.M. within Sec. 31 3,669 76
State Recreation Area request of the Governor

HB 93  Establishment of a system of Recreation  Rules Ccnmittee at the T, 'meN., R. 4 W., S.M. within Secs. 4, 6, 226,070 3893
Rivers request of the Governor 7, , 17 and 18

T. 26 N., R. 4W., S.M, within Sec. 7 and 18
T. 266 N., R. 5W., S.M. within Secs. 12, 13,

and 23
T. 18N., R. 3W., S.M. within Secs. 28, 29
and 30
HB 312 Establishment of the Dude Creek Critical Goll, Duncan, T.40S. R. 58E. CRM. within Se”s. 2, 4,083 3,443
Habitat Area M. M. Miller, Brinkley 3,9, Ib, 11, 14 and 15
SB 19  Creation of Anchorage Coastal State V. Fischer, Kerttula T. 12N., R. 4W., SM. within Secs. 15, 22, **1,653 **516-
Wildlife Refuge 23, 25 and 6 7405
HB 186 Szymanski T.d12 N., R. 3W., S.M. within Secs. 30, 31
and 32
T. 1 N., R. 3W.,, SM. within Sec. 10
B30  Yakataga State Forest Eliason, V. Fischer, T.22S., R 19-22 E., C.R.M. within all secs 360,834 47316
Kerttula T.23S., R 21-2 E., C.R.M. within all secs

*Pertains to uplands only. Tie mental health lands in SB 19 are currently included in the Potter Point State Game Refuge.
**These estimates were made from the legal descriptions provided in the bills and may contain non-state land or lands already encumbered.

Page 1



POSITION PAPER
CSSSHB 128

For an Act entitled: ‘~Ar Act relating tc the interim management of
mental health trust laud; and providing for an effective date."

Section 4 of CSSSHB 128 requires the department to establish guidelines

for and obtain an independent audit of mental health expenditures. It

also requires the department to prepare guidelines to determine by some

mechanism the level of funding necessary to comply with the state's

mental health plan. It re%uires the department to seek the approval of
commission prior to embarking on these tasks.

Position

The department has been asked to comment on Section 4 of this bill. The
department believes an audit of mental health expenditures needs to be
performed.

It would be prudent for all parties to agree on the guidelines for such
an audit prior to commitment of funds for that purpose. The department
would work with the commission to achieve consensus on such a set of
guidelines. If agreement cannot be reached however, the parties may
want to request that the court adjudicate the appropriateness of certain
guidelines i.e. the definition of mental health.

With regard to the second section, the department feels it important
that the interim commission examine the needs for mental health services
and be involved in a needs assessment which woulo result in determining
what is "necessary" for the state to implement a comprehensive mental
health program. However, it should bp noted that the Mental Health
Advisory Council (AS 47.30.605) has a statutory mandate to oversee and
review the mental health plan for the state. The Commission's work
should not confict with functions already in statute.

Recommended by:
Caren Perdue
Assistant Commissioner
for Administration

Date:

Approved by:
JMin R, Pugh  f  2-
Dmmissioner

Date: ok
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TO:  Representative Mike Miller
ﬁgwman House JudlMary

FROM sentative Dick Shult"r—1
p&?ta?r zjHouse es0Urces

STB: HB 128 Mental Health Lands
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Rep. Adelheid Herrmann, Co-Chair
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crp BILL SHEFFIELD, GOVERNOR

REPLY TO:

DEPARTMENT OF LAW o J03L W th A VENUE

ANCHORAGE. ALASKA 99501

OFFICE OF THEATTORNEY GENERAL PHONE: (9071 276-3550

1st NATIONAL CENTER
March 21, 1985 " 100 CUSHMAN ST,

SUITE 400

FAIRBANKS. ALASKA 99701

The Honorable Richard Shultz PHONE: (9071 452-1568
Alaska State House of Representatives POUCH K - STATE CAPITOL
Pouch V JUNEAU. ALASKA 99811

Re: 1B 128 (Mental Health Trust Lands)
Dear Representative Shultz:

At the House Resources hearing yesterday on HB 128,
relating to mental health trust lands, some iInterest was ex-
pressed by committee members in seeing the results of DNR ap-
praisals on the lands. Last week DNR completed the preliminary
appraisals, for the menital health lands In state ownership as of
their redesignation as general grant lands in 1978. By May 15,
DNR will have a final appraisal, including mental health lands on
which third party interests were created before 1978.

The appraisal documents are court-ordered discovery
requested by the plaintiffs® attorney, Stephen Cowper of
Fairbanks. We are willing to release the documents to the com-
mittee, but since they are still privileged attorney/client mate-
rials not yet filed with the court, we must ask that Mr. Cowper-®s
agreement be secured first. As soon as that agreement IS re-
ceived, we will be happy to deliver to the committee the
appraisal summaries to date.

We regret that because of time constraints we were not
able to present our position on HB 128 to the committee yester-
day. We are available to discuss it with any member who wishes
to hear our views.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

Douglas K. Mertz
Assistant Attorney General

DKM: d: 1
cc: Stephen Cowper, Esg.-



BILL SHEFFIELD, GOVERNOR

S LT T e
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DEPARTMENT OF LAW > L03LW 41 A VENUE
ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GENERAL > PHONE: (907) 276-3550

o1 tit NATIONAL CENTER
N 100 CUSHMAN ST.
April 10, 1985 SUITE 400
FAIRBANKS. ALASKA 99701
PHONE: 1907) 452-1568

EfAoucH k - STATE capITOL
JUNEAU. ALASKA 99811
PHONE: (907) 465-3600

The Honorable Peter Goll

Alaska State House of Representatives
Pouch V

Juneau, AK 99811

Re: HB 128 (mental health trust land)
Dear Representative Goll:

You asked "[h]ow will 1B 128, relating to mental health
trust lands, affect any wrongfully conveyed Mental Health lands?"
The thrust of your 1Inquiry appears to be whether HB 128, which
would preclude the state from conveying or otherwise disposing of
any land owned iIn fee, which the state received from the federal
government under section 202 of the Alaska Mental Health Enabling
Act of 1956, P.L. 84-830, would preclude the state from iImple-
menting ch. 152, SLA 1984. That statute authorized the state to
transfer land back to the federal government 1f the land was
wrongfully or erroneously conveyed by the federal government to
the state in the Tirst place. It was designed particularly to
facilitate the granting of certain Native allotments.

The short answer to your question 1is that HB 128, 1if
enacted, probably would preclude the state from transferring the
land back to the federal government. The general rule is that a
subsequently passed law takes precedence over a previously passed
law to the extent of any inconsistency. However, 1f there was
sufficient legislative history indicating that the legislature
did not 1iIntend HB 128 to prevent the state from i1mplementing
ch. 152, SLA 1984, 1t is possible that HB 128 would not preclude
the transfer back to the federal government which that earlier
statute authorized. In other words, there is no clear answer to
your question, although (in the absence of rather clear evidence
of legislative iIntent to the contrary) it is likely that HB 128
would preclude a transfer back to the federal government.

To ensure that HB 128 does not have that effect, you
suggest that an amendment to HB 128 might solve the problem. You
propose that the word "properly"™ be inserted on line 12 after the
word "was.'”™ We would suggest, as a possible alternative, that



The Honorahle Peter Goll April 10 1983
Page

the following phrase be inserted at the end of line 13 after the
reference to "(P.L. 84-830):" ', except as authorized by AS 38.-
05.035(b)(9)." This would make 1t abundantly clear that HB 128
was not intended to preclude the state from implementing the 1984
statute which added paragraph (@) to AS 38.05.035(b).

As you may know, the Administration has not yet had an
opportunity to comment iIn detail on HB 128. We believe that
there are a number of considerations that have not yet been
brought to the legislature®s attention regarding this bill, and
look forward to an opportunity to make our concerns known. As a
result, our suggestion of the foregoing amendment to take care of
the problem you raise should not be considered as Administration
approval or agreement with the bill as a whole.

IT we can provide further iInformation or answer any
additional questions, please contact us at your convenience.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

G. Thomas Koester
Assistant Attorney General

GTK:dim

cc: Honorable Esther C. Wunnicke
Commissioner
Department of Natural Resources



BILL SHEFFIELD, GOVERNOR

DEIAKTMEXT OF NATU31AI. RESOURCES

PHONE: 907-46S-2400

ROVEAUT ALASKA UOSH

OFFICE OF THE COMMISSIONER

March 8 1985

:

he

1as

ouc
Thnoan

ichard Shu'tz
use
aV  Q0Q11

rEotraatbel ¥ H%

Ho
ey

(ebyan]
e DL
— DO~
vo © o
=—c oo
= =
>—2Lxs Eo
Or%a .&cc
O Lo S
OO w»w ——=w
[ .— o -+
00n|0.e|%|ea
—-— O - [
ntaeat

ooo =
_= Nﬁlunnnt
—— —+—_ =
D C c—
22—, o
momncgl
L a—CPcoc
mnw g = =
wn -
nnlumnaAMHu =c
o+—Ca» ><—og
TTE— g, =
LT —o
oo C T o= S
= = wa
_— o>—=
SEcc =og——
A N O — O
E—uvoo ——
TS—c——2C0o

e
0
n
X h

Ula
— o<l —o

Mental He'alth Lands Status

= : s
Ty o — w
@ = = erm ) =) <B)
) o —
he e%ru - mlla m anea
— — [anp] 90..'4 0. N |atW
=S ST, = Soooe <So
+— - —— & —
—o S P =M LHECS— = =TS
c P o—DL  u— eaanau
TS TosR S GEs 5T e Ia
ppa c © = —=a =0 = —=
w — LT DL = —rOgGe =D
= S — o A" & =
= el SalgosTossEc
Sz ZT=Sco= 0T o=e_3 oo
= =5S_"o > = i—— oS —
o nspmm..m Socolancos
| —
o L= "= == o=c==2— 9
pot maFuﬂ So—=E Q= o
o — % L =D =g POv—_ 1w
oy > m_ov H—DV "o =>Chwo
— ce=Sg— S8 = ov e e
=¥©S —_ < —_w - O —— N
— =2 =5 C— O C T =
= s — S oo NPT HDT S e
—e CO "o g — > 2 C— =
@ oOXS —— o g L ,LocDLE =
. —— D —s=_ c <= —a— — —_—
| - Sa
— — o SO S L
S SO 5 S mmucea.h
N (4o yan} o eneaau..lhl
— .Iamtap erntelqnop —
—_ ey A= oo c=— =g,
L@ —_—e— o >0 S= aoE—
7] Lo SOS o~ = PE Y o
o ) = O —
=L = S = o,
-_— - alc en nh.lac O——
DL +— SphHhaoc-C— - O@T DOPNCC=cs
mdo wHU— WO W VIS dtlet
T w—coe= LD oCBc—c Lo —=c
cDL C— PO = = —oc_2









ALLIANCE FCR THE MENTALLY ILL

"An affiliate of the National Alliance for the Mentally I1I"

March 11, 1986

Honorable Don Bennett

President of Alaska State Senate
Alaska State Legislature

Juneau, Alaska 99801

Dear Senator Bennett and Members of the Senate:

The Alaska Alliance for the Mentally 111 believes it is essential that some
legislation address the mental health lands dispute this session and apprec-
iates the opportunity to present its position to the members of the Senate.

In addition to the proposed inverim joint committee (either SCR 36 or HCR 50)
the Alliance supports HB 128 as a further vehicle needed for resolution of
the mental health lands dispute. Basic concepts embodied in this bill which
we believe are essential to this or any other legislation are:

-The direction of the Supreme Court to reconstruct the trust must be
implemented.

-A process for resolution of the mental health lands dispute must
be set in motion

-Authority must be vested iIn an independant interim board to direct
the necessary appraisals, iInventories, and research; to oversee the
management of the trust lands; draft proposed settlement legislation
acceptable to all parties; and conduct other trust .responsibilities.

-Representatives of the plaintiffs and intervenors (as well as legis-
lators) must be part of the interim board and be funded sufficiently
to responsibly review the State's audits, appriasals, and program
expenditures and participate in consensus building efforts between
the mental health community and the State.

-Sufficient funding must be made available for the departments of
Natural Resources and Health and Social Services to conduct the
necessary appraisals, audits, research and inventories required
by the court order.

-Increased funding for the Division of Mental Health co address needs
through the operation budget and SB 388/HB 412 initiating programs

for the chronically mentally ill to demonstrate the legislatures intent
to correct past inadequacies iIn mental health programming.

Our overall goal in resolving the mental health lands issue is to develop a




trust of sufficient size to adequately fund mental health programs for future
generations.

The Alliance h&s voted to endorse the transfer of representation for the class
from William Council to David T. Walker both of Juneau. The Alliance has agreed
to serve as advisory to Mr. Walker on behalf of the class and are working closely
with him on this issue. If you have any questions regarding the legal issues

of this legislation, please contact him at 586-3537

This session, Pat Clasby (789-2317) and George Rogers (586-1202) are legisla-
tive Masons for the Alliance. We also have active professionals and family
members statewide who are available to participate at any time. Please fee
free to contact me if there are further questions.

Sharron Lobaugh
Vice President, Alaska Alliance
for the Mentally 111

cc. Representatives:
Pignalberi, Miller, Gruenbery
Office of the Governor
Commissioners HESS and DNR
Alaska Mental Health Association
David Walker
Alliance Chapters
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested
to bring typographical or other formal errors to the atten—
tion of the Clerk of the Appellate Courts, 303 K Street, An—
chorage, Alaska 99501, in order that corrections may be made
prior to permanent publication.

THE SUPREME COURT OF THE STATE C? ALASKA

STATE OF ALASKA,

Appellant/Cross-Appellae, File Nos. S-653/678
V. OP ILLN 1 ON
VERN T. WEISS, et al., ~ - %
Appellee/Cross-Appellant. [No. 2987 - October 4, 1985]

Appeal from the Superior Court of the State of
Alaska, Fourth Judicial District, Fairbanks,
Warren W. Taylor, Judge.

Appearances: Go Thomas Koester, Assistant
Attorney General, Norman C. Gorsuch, Attorney
General, Juneau, for Appellant/Cross-Appellee.
Stephen C. Cowper, Fairbanks, for Appellee/
Cross-Appellant. Russ Winner, McGrath &
Associates, Anchorage, for Amicus Curiae

Cook Inlet Region, Inc.

Before: Rabinowitz, Chief Justice, Burke,
Matthews and Compton, Justices. [Moore,
Justice, not participating]

COMPTON, Justice.

The State of Alaska ("state") appeals from a
judgment of the superior court holding that the state
breached its duty as trustee of federal mental health grant
Ic_ nds when the legislature redesignated the property as

"general grant land.”™ For the reasons set forth below, we



affirm the holding _to_this_extent, but reverse the superior

court®s conclusion that the redesignation Jlegislation was

valid.
I. FACTUAL AND PROCEDURAL BACKGROUND
In 1956 the United States Congress passed the
Alaska Mental Health Enabling Act (AML which, insofar as

it concerns this case, granted the Te”-cory of Alaska one.
million acres of federal land to be held in public trust to
help effectuate the creation and operation of mental health
care TfTacilities in Alaska. Pub. L. No. 84-830, 70 Stat."709
(1956). Section 202(e) of the Act specifically provides:

All 1lands granted to the Territory of
Alaska under this section, together with
the 1income therefrom and the proceeds

from any dispositi <'s thereof, shall be
administered by the Territory of Alaska
as a public trust and such proceeds and
income shall first be _applied ~to meet
the * necessary expenses of the mental

health-, -program of""Alaska. Such lands,

income and proceeds shaTl "be managed and
utilized in such manner as the Legisla—
ture of Alaska may provide. Such lands,

together with any property acquired in
exchange therefor or acquired out of the
income or proceeds therefrom, may be

sold, 1leased, mortgaged, exchanged, or
otherwise disposed of in such manner as
the Legislator of Alaska may provide in
order to obtain funds or other property
to be invested, expended or used by the
Territory of Alaska. The authority of
the Legislature of Alaska wunder this

subsection shall be exercised in a
manner compatible with the conditions

and requirements imposed by other
provisions of this Act. (emphasis
added)
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The state managed these Jlands without maintaining

a separate account until 1978. The Alaska_State_Legislature

made

its practice law in 1978 when it passed_the,. following

statutory.provision:

I Ch.

REDESIGNATION AND DISPOSAL
HEALTH LAND

@ Land granted

OF MENTAL

to

the state

under the Mental Health Enabling Act of
1956, 70 Stat. 709, and patented to or
state on

approved for patent to the

July 1, 1978 and land designated

as

mental health land which was received by
the state 1in exchange for land granted

under that -~ federal land
redesignated as general gran

Department of Natural Resou
applicable provisions of law.

181, &3(a), SLA (1978Y

grant

is

t land and
shall be managed and disposed of by the

rces

under

Alaska has provided continuous mental health care

since statehood. The record indicates that between 1959 and

1982

care

the state spent over $222,000,0

; Generally speaking, there has

00 on

increase from 1959 to the preser. ™ in

mental health

been a constant

mental health

expenditures: slightly less than $1,200,000 was expended, 1in

1959

, and slightly more than $29,000,

000 was expended 1in

198 2. The record does not indicate how much of the trust

"land at issue has been disposed of, nor the total value of

such

it

purp
all

disposed land. In the state®"s answer to

alleges that ‘"state expenditures
oses exceeded revenues from mental

years for which revenues from those

for

health

lands

the complaint,
mental health
grant lands in

were tabulated

2587
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separately.” The record does indicate that as of 1973,
total revenues from these mental health trust lands amounted
to $19,555,582. The state®s total expenditures to that
point amounted to $66,726,176.

Weiss et al. filed a class action in 1982 alleging
that the state breached the public trust by 1) failing to
account for revenues realized, 2) using revenues  for
purposes other than mental health <care and 3) passing
legislation redesignating the property "general grant land."
Plaintiffs sought declufatory relief invalidating the
redesignation legislation; injunctive relief compelling the
state to administer the trust according to the law; general
relief establishing a trust account "for the receipt of
funds generated from all lands selected by the State of
Alaska under the aforesaid mental health land grant "

The superior court ruled that invalidation of th
redesignation legislation was not an available remedy Ned
on State v. Univers-"ty of Alaska, 624 P.2d 807, 815 (Alaska
1981). However, the court did hold...that-the-State breached
its duties as trustee by removing the federal grant lands
from the trust. As a remedy, the court ordered that

[t] he .public trust.jestablished..by. .P_. L.

84-830, _70__Stat..~709, -shall _.recover from

the defendant_State _of Alaska an amount

equal*""to““the “fair._market, value of all

lands "conveyed from__the. tr.ust as of the

date of ""conveyance, pius prejudgment

interest "from>the_date....ofeach convey-

ance. WmFor the purposes ,,of _this ...judg—

ment”.. all_lands__remaining_in the.trust
as of July 19,1978, shall be considered

255-



as having been removed from trust status
by the State of Alaska on that date 7
x

The court also ordered a set-off for all monies spent by the
state on mental health care.

The _state appeals fronm 1tbei jydgmgqty;,except tqe
holding that the redesignation legislation was valid. Weiss
et al. cross-appealed the trial court®s failure to rule the

legislation invalid.

1. DID THE STATE BREACH THE PUBLIC TRUST
CREATED BY CONGRESS WHEN IT REDESIGNATED
PROPERTY IN THE TRUST AS "GENERAL
GRANT LAND?"

A. Nature of the Trust.

The state argues, essentially, that the
redesignation is of no legal consequence because the state
has always provided public mental health programs 1in the
past and, implicitly, will provide them in the future. The
state maintains that providing such programs fulfills 1its
obligations according to AMHEA, freeing the grant lands for
other public purposes. Textual support for this position
comes from the portion of Section 202(e) which states that
"proceeds and income shall first be applied to meet the
necessary expenses of the mental health program of Alaska."
It is suggested that this language means Congress .intended

that the land grant serve as a revenue base guarantee.

Great emphasis 1is placed on the legislative history of AMHEA
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which establishes that Congress did not wish to limit the
use cf grant lands exclusively to mental health programs.1
Despite these observations, we think it irrefut—
able that Congress 1intended to create a trust, to_be based
‘gn a corpus of one mijlion acres of federal Ianq; It is a
commonplace of the law that without trust property there can
be no trust. Restatement (Second) of Trusts & 74 (1959).~7
When the state, through the legislature, altered the status

of the property grant the trust was thereby effectively

terminated. The state, as .trustee, had no power to do this

1. The debates 1in the House and Senate are too
lengthy to reproduce 1in their entirety here, but certain
remarks are vrepresentative of the discussions. Senator

Jackson commented that "[t]he income from sales or leases
will be used to support the mental health program in Alaska.
The 1income will be held 1in trust for that purpose. Any
money received over and above the need for the mental health
program may be used for other public purposes,”™ JHe~further
noted that the ~language change was not of a fundamental

J>ature, and thus said_...thatll[t]he “purpose of“fgranting,“1
Amillion acres 1is the same as 1in _all__bther similar grants,
Asuch_..as .the" public school”™ land-grant program.” 102 Cong®.~

Rec. 9761 (June 7, 1956).

We note that the language in the federal grant was
changed from designating the proceeds of the land grant to
be wused as a public trust for Alaska®s mental health
program, to saying tha_ the proceeds "shall first be applied
.to meet the necessary expenses of the mental health program"”
only because of w”rry among members of Congress that the
land may actually have a value far in excess of the
necessary health care expenses.” The vrecord 1in this case
shows that income from the land grant was actually less than
state expenditures for mental health programs.

2. Section 74 provides: "A trust cannot be
created unless there is trust property.”

3&87



and consequently breached its duty to preserve the corpus.3
The fact that the state has provided mental health care in
the past and will most Ulikely do so in the future 1is no
justification for termination of the trust. Whether a
beneficiary can rely on the bona fides of a trustee Tfc,
continue voluntarily to uphold the terms of a defunct trust
is quite beside the point. We decline the opportunity to
encourage the state, or any trustee for that matter, to
determine wunilaterally when to terminate a trust without
specific autho. ty to do so.

B. Remedy.

Having concluded that the state ©breached the
trust, we find it necessary on the facts of this case to
invalidate the redesignation statute, Ch. 181, & 3(a), SLA
(1978). State v. University of Alaska, 624 P.2d 807, 815
(Alaska 1981) does not compel a different result. In that
case, the federal government had granted 100,000 acres to

the state "for the exclusive use and benefit” of the

3. Our reliance upon basic trust law principles
finds ample support in the precedents of this court and the
United States Supreme Court. See Lassen v. Arizona, 385

eU.S. 458, 17 L.Ed.2d 515 (1967); State v. University of
Alaska, 624 P.2d 807 (Alaska 1981), Both Lassen and
University of Alaska involved federal grants to be used by
states for school purposes. Those cases stand for the

proposition "that the same private trust law principles are
to _aPPly to federa®l ~land "granted to the states for sch .bl

purposes.”™ University of rtlaska;:r624 P. 2d;.at 813 ..""There..is"™
no reason* to .treat _federal lands granted for mental health
purposes differently.
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University. Id. at 811. Years after the grant, the state
included 5,040 acres of the trust land 1in a state park.
This action was not in itself a breach of the trust so long
as the University was paid fair market value for the Iland.
We inferred that the legislature intended to pay the
University for this disposition, stating:

It is also logical to assume that the

legislature intended to compensate the

University for the loss of its land.

This view gives the statute creating”

[the park] a reading that 1is in accord
with the well recognized canon of

statutory construction that, when
possible, legislation should be
construed 1in a way that wupholds 1its
validity.

524 P.2d at 816.

Unlike the situation in University of Alaska, the
present case does not involve a disposition of @ portion of
trust lands for a specific use. Instead, the entire corpus
of the trust is intermingled with the general grant lands of
the state. No particular wuse of the tru-t Jlands is
specified and it may be years before much of the land is
used. While it was reasonable to infer a legislative intent
to pay for 5,040 acres for which there was a present park
land use 1in University of Alaska, it is not reasonable to
infer that the legislature meant to pay for a quantity of
trust land approaching one million acres for which 1in large
part there 1is no present use. Thus, the payment remedy
imposed 1in University of Alaska 1is not appropriate here.

Becausethe state 1in passing the redesignation act went

28&S87?



beyond the power which had been granted it ,ith respect to
the trust lands by Congress, the redesignation act must be
declared invalid.

It follows from our conclusion that the
redesignation legislation 1is invalid that the trust must be
reconstituted to match as nearly as possible the holdings
which comprised the trust when the 1978 law became effec—~
tive. The case 1is _remanded so that requisite findings can
be made._ We_take this opportunity to provide some guidance
to the trial court to simplify its task.

Those general grant lands which were once mental
health lands wi'l-lu._-r-éfh-r-r'luto their foJmer trust_ status.y,. In
theMevent exchanges have_been made, those properties which
can be traced to an exchange involving mental health lands
will also be included 1in the trust. mTo the extent that
former mental health lands have been sold since the date of
the conveyance the trust must be reimbursed for the fair
markejt value at the time of sale.”In calculating the total
amount owed, the trial_ court_ should grant a set-off for
mental health expenditures jnade by. the state during the same
period. In the event that expenditures exceeded the value

of lands sold, the state need not Tfurnish_,cash as...part of

. . f .
the reconstitution. lI'he goal JLs to restore the trust to its

’3"
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position__just prior to _the <conveyance effected by the

redesignation legislation.4

AFFIRMED 1in part, REVERSED 1in part and REMANDED

for further proceedings consistent with this opinion.

J2 D ER ~
Appaltete sni

w b, attorne¥tse J* 7X 00':1 and

«f-vamsd t y ar»
the . . _ and
?5C urt an
Cc2c b.'ll{py _70 K. 4
b/ cf/reoiion
4. Amicus raises questions regarding the

held by conveyancees and bona fide purchasers of "mental
nealth lands. In view of our disposition of this case, we

%gem it unnecessary to address those 1issues at the present
ime. .
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MENTAL HEALTH ANNOTATED CHRONOLOGY

1956 - Mental Health Enabling Act
[1956 Public Law 830, Title Il, Sec. 202, July 28, 1956]

a. Granted 1 million acres of land, 1ir_jluding mineral rights,
to Territory of Alaska as base for a public trust.

b. -Established a public trust for the mentally ill in Alaska of
the above lands and any income generated by these lands.
Monies left over after mental health program costs were met
could be used for other public needs. (A 12/7/68 memo from
Peter Froelich, Assistant AG, states that this statute
"neither required a dedicated or permanent fund nor created
a true trust as did the statutes when granted school land.")

1558 - Alaska Statehood Act, Sec. 6 (k) [1958 Public Law 85-508],
reconfirmed the grant and transferred the grant from the territory to
the state.

1964 - "Selection of Mental Health School and University Lands by
Boroughs™, 1964 Opinions of the Attorney General No. 7, (Warren C.
Colver), concluded that mental health and university lands were not
unappropriated and unreserved (having been appropriated and reserved to
support the designated programs) and therefore could not be selected by
boroughs.

1967 - An Informal attorney general®s opinion (memorandum) was issued by
Deputy Attorney General Edward Reasor on "Mental Health Lands

Exchange". This memorandum concluded that the state could exchange
mental health lands for general grant lands as long as the exchange was
for legitimate state purpose, the integrity of the trust was preserved,
and the exchange supported the mental heal :program (it did not deal
with the severance of estate issue).

1976 - According to Dr. Jerry Shrader in an article for "Coping"”
magazine (see #8) a Mental Health Land Board was created within DHSS,
Division of Mental Health. I can find no evidence in statutes.

1978 - New state legislation dealing with redesignation of mental
health, school and university lands was passed. (Chapters 180, 181 and
182, Alaska Session Law 1978). Chapter 180 allowed '0r the municipal
selection of mental health land subject to "DNR-Ua"™ land exchange.
Chapters 181 and 182 redesignated mental health land as general grant
land effective July 1, 1978 (the bill was signed July 18, 1978). The
effect of chapters 181 and 182 was that exchanges of mental health land
were no longer necessary.

An accounting of income produced from mental health land was required
for possible legislation: the total was $25,110,430 from 1959 thru

1977.



In -jfder to comply with the intent of the original trust legislation, the
legislature set up:

7

8)

9)

. A Mental Health Fund,

B. A Mental Health Fund Advisory Board within theDepartment of
Revenue (members: Director, Division of Mental Health; Chair,
Mental Health Advisory Council; Commissioner, Department of
Revenue), and

C. The funding source for the fund: 1.5% of total revenue derived
from the management of (all) state land.

1981 -1979 - No money deposited in the Mental Health Fund; no meeting
of the Mental Health Fund Advisory Board held. However, money was
appropriated by the legislature for the purpose ofmental® health
treatment (e.g. DHSS, Div of Mental Health).

1581 - House Bills 151 and 152 were introduced to appropriate
$84,000,000 to the Mental Health Fund (i.e., the amount owed to the
fund from 1978-1981 ), and provide for oversight of the fund and
income. Senate Bills 710 and 711 were also introduced to satisfy the
Mental Health Fund requirements.

An article by Dr. Jerry Schrader appeared in "Coping” magazine calling
?or litigation if the legislation was not passed (it did not).

1982 - (Feb) Laura Davis, Assistant AG, did an analysis of the
Mental Health Trust Fund (J66-534-81A) at the request of Hugh Malone,
state legislator. This analysis points out the following:
a. That the 1.5% funding established in 1978 legislation was
not based on an appraisal of mental health land, therefore,
it 1s not possible to judge its fairness. The funding will

exceed the value of the trust land at some future time
(prohibited by Article IX Section 7 of the Alaska
Constitution);

b. Although the legislature has not funded a mental health
fund, 1', has made mental health appropriations;
C. Money from the fund established by the Mental Health

Enabling Act were not to be used exclusively for mental
health. Mental health funding 1s simply the first priority.

d. If the substitution of revenue for the trust Imposed by the
1978 legislation was not equal to the fair market value of
the trust lands, then the trust has been breached (the
failure to appropriate may also be a breach).

e. There existed three alternative courses of legislative
action:
*
1. Do nothing to fund the Mental Health Trust Fund.

Litigation was likely with the course, but the state
may be Immune from enforcement as the MH Enabling Act
didn"t provide for enforcement. Also, the case can be
made that past appropriations have taken care of

reasonable mental health needs in Alaska.



10)

11)

2. Comply with the HH Enabling Act. This would entail an
assessment of the fair market value of HH land as of
the date of redesignation, regular legislative review
of mental health needs In the state with recommended
funding levels, and the transfer of money to the fund
until the fund has received money equal to the fair
market value of the trust land (recommends direct
transfer without appropriation into the fund as 1t. must
be appropriated out).

3. Seek the repeal of the Alaska Mental Health Enabling
Act by congress.

(Nov.) Lawsuit filed (Weiss v. State) claiming that the state violated
the terms of the MH Enabling Act.

<. Seeks to void AS 37.14.070 claiming it was Illegal to
redesignate the land.

b. The State has or will realize revenue from redesignated
mental health land that 1s not being placed 1n trust, wants
a trust established.

C. The State violated public trust by disposing of mental
health land at less than fair market value. Wants the court
to direct the State to administer the land 1n accordance
with the public trust.

The Assistant AG on the case, Tom Koester, asks DNR to provide
information regarding:

a. The land obtained under the MH Enabling Act.
b. The disposition of those lands, and
C. The value of those lands.

DHSS is asked to provide documentation on stateexpenditures for
mental health purposes.

1983 - (June) Memorandum Decision (partial summary judgement) entered
against the state. Requires the state to account for the value of.
land removed from the MH Trust. States that the rei.edy might be
monetary rather than a invalidation of 1978 legislation.

(July) Appeal and cross appeal entered and denied.

fAug) Cowper, the Weiss attorney, states that he will not begin
negotiations until the state accounts for ail MH land and its
disposition.

(Sept) Meeting with DNR/AGO/DHSS reveals that owss thinks that all

monies derived from MH land must be spent exclusively on MH. DHSS
expressed an interest in setting up a DHSS land management section
(similar to the university settlement).

(Dec) Court orders the state to comply with an accounting and an
appraisal of MH land by March 30, 1984#

1984 - (Jan) Tom Hawkins deposition ordered for Feb 2. Required
information on land selected under MH Enabling Act and the
disposition of that land.



(Feb) Koester drew up a judgment to be entered in the court which
specifies that:

a. The 1978 legislation 1s constitutional, and

b. The MH public trust 1s entitled to be reimbursed for value
of land redesignated as of July 19, 1978

(Judgment not signed).

(April) Survey of mental health land completed by DLWM.

(May) Cuwper filed a motion to levy a sanction against the state
(restraining the state from disposing of mental health land) for

non-compliance ;*1th the discovery request. The hearing was held 1n
Fairbanks the next day (June 1). At hearing the motion was divided
Into two parts: sanctions and a temporary restraining order. Frank
Mielke testified about our compliance with the discovery request and
Koester made a case for the state®"s solvency. The motions were
denied.

(June) Koester drew up a stipulation re: the accounting process:

a. Value of MH land to be computed by determining fair market
value as of July 19, 1978 and simple interest of 10.5S per
year;

Appraisals shall be complete by 3/15/85;
Plaintiff (Cowper) has right to review RFP, contract, and

list of approved appraisers. The plaintiff will receive
copies of the appraisal as they are completed;
d. The state will deve.op value estimates of revenues and

appraisals made of other 3rd party interests created in MH
land prior to July 19, 1978. These estimates are to be
based on estimates of revenues and appraisals made of other
3rd party interests on MH land prior to July 19, 1978.
Estimates are to be based on appraisals of revenues and
appraisals; and

e. In calculating final judgment the state shall receive credit
for appropriations for mental health purposes prior to July
19, 1978 (stipulation not signed).

(August) Notice of Lis Pendens filed August 1, 1984 by Cowper against
all land selected by the state.

Koester drew up a stipulation stating that the state will:

a. Draw up a legal description-of all land selected by the
state to fulfill the MH land grant;

b. Provide a listing of the current acquisition status of the
MH selections;

C. Note whether the MH land had been alienated or conveyed and
1f so, how;

d. Estimate the fair market value of the interests conveyed or

alienated based on appnlsals, done at the time of
conveyance and revenues derived from the conveyance;

e. Appraise the fair market value of all mentil health land
remaining in the MH trust on July 19, 1978; and

1 ko



f. Compute the value of all mental health land converted to
general grant land by adding simple Interest of 10. S| per
year to the appraised value (a, b, ¢, e and f are due by
March 15, 1985; d 1is due flay 15, 1985).

The stipulation was signed by Koester August 30, 1984; was signed and
filed with the court by Cowper on September 4, 1984.

At the same time, Koester drew up a judgement that stated:

a. The mental health enabling act created a public trust for
which the state 1s trustee.

b. The redesignation of mental land to 6G land was
constitutional.

C. The public trust shall recover the value of land conveyed

from the trust as of the date of conveyance plus
prejudgement Interest (the redesignation 1s considered a
conveyance).

d The state will receive credit for mental health expenditures
when calculating the final judgement.

The judgement was filed September 14, 1984,

(September) - The state moved to have the Lis Pendens expunged.
Plaintiffs filed an opposing motion. The state counter filed.

The state filed an appeal of the judgement September 18, 1984. The
appeal is based on the following:

a. The mental health trust land 1s not for the exclusive
benefit of mental health.
b. The redesignation of mental health land was not a breach of

the publ 1c trust.

C. The mental health trust fund 1is not entitled to be
reimbursed for the full value of all mental health land
received by the state.

A cross appeal 1is also filed. The appeal challenges the
constitutionality of the 1978 redesignation.

(October) plans finalized for completing "appraisals"” of theconverted
land by using a "valuation panel™ consisting of three senior
appraisers.

The appraisals contracted for 1n August are complete. This group of
183 parcels (81 tracts) 1s valued at $14,233,800.00. Much of the
information gathered 1n this process will be used to aid the valuation
panel.

A motion to intervene (plaintiffs) is brought by the Alaska Mental

Health Association, Mary C. Nanuwak and John Martin. The motion seeks
to bring up other issues in the case:

a. Is the state deliberately creating barriers to the
enforcement the MH trust?
b. Have third parties receiving MH land been notified of the

trust status of the land?



C. Are the conveyances 1n b. null and void?

Should the 1.5% of land revenue dedicated to the MH trust by
the 1978 legislation be automatically deposited?

Are MH expenditures Inadequate cr mlsal located?

Should the state be replaced as trustee?

Should punitive damages be awarded?

Shou®.J the court appoint an Independent board to oversee the
land?

o
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The prospective Interveners were associated with Cowper, but
apparently dlsagee with his tactics and strategy. An opposing motion

was Tiled by Koester. The motion to Intervene was denied October 31,-
1984 because 1t was not timely filed.

(November) Order expunging L1ls Pendens signed November 15, 1984.

(December) Opinion of Yalue (appraisal) Panel chosen. The panel
consists of three senior designated appraisers each representing a
geographic area of the state. They are tasked with evaluating 4,600
parcels of mental health land as of July 19, 1978.

The Mental Health As:oclatlon announced that 1t will file a separate
lav/sult 1n federal court.
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LAND EXCHANGE FACT SHEET

The disposal of state land or interests in state land by exchange 1is governed
by Alaska Statutes * Title 38.50 and Alaska Administrative Code - 11 AAC
67.200 to 11 AAC 67.280. These statutes and regulations ensure that the com—
missioner may exchange state land or interests only to achieve public pur—
poses, after proper consideration of alternatives, agency coordination,
public notice and public hearing(s). Unless the land Or interests which the
state receives in an exchange equals, or exceeds, the appraised fair market
value of the land or interests exchanged by the state, the Alaska legislature
must approve the exchange. Legislative review is also necessary if a
exchange involves state land having an appraised or estimated fair market
value of more than $5,000,000.

The land exchange process is usually detailed and time consuming. The
department must adhere to the following chronological regulatory steps in
order to complete a land exchange:

1 Initial pre-application discussions.

2 Application filed with department.

3. Department reviews application and responds within 60 days.

4. Land status checked.

5 Preliminary exchange agreement signed.

6 Notation of state title records to segregate land from third-party
interests.

7. Fair market value appraisal report initiated.

8. Mineral closing order.

9. Land classification action.

10. Land survey completed, if necessary.

11. State agency coordination.

12. Appraisal report completed, reviewed and approved.

13. Preparation of alternative findings and-exchange report.

14. Public notice.
15.  Public hearing(s) and comment period.

16. Final exchange agreement signed.
17. Deed preparation and review.
18. Execution of exchange.

In addition, if the exchange requires legislative approval, the governor must
transmit the proposal to the legislature within ten days of the convening of
a regular legislative session. The department is authorized ta conclude the-
exchange upon approval by the legislature of the proposed exchange

agreement.

The commissioner may also revise a proposed land exchange to reflect comments
or other information provided through the agency and public comment period
[AS 38.50.130(b)].-



Land Exchange Fact Sheet
Page 2

Land exchange application forms may be obtained and submitted at any of the
Division of Land and Water®"s Regional Offices located in Anchorage, Fairbanks
or Juneau. If the exchange proposal involves a small tract of state land it-
will usually be negotiated directly by the applicable regional office. If.
however, the exchange proposal Involves either a large tract of state land, a
federal government agency or Native corporation, or is considered by the
department to be unusually complex or sensitive, the exchange will be nego—
tiated by the division®s Central Office Land Management Section.
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Mental Health Land Grant Fact Sheet
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His tory

In July 1956, congress passed Alaska®"s Mental Health Enabling Act. The act
established a public trust fund to be used primarily for the treatment of the

mentally ill in Alaska. Any monies left over afteir mental health program
costs were met could be spent for other public purposes at the discretion of
the legislature. One million acres of federal lend were granted to the

Territory of Alaska to form the economic base for the trust.

Land selections were subsequently made between 1956 and 1966, primarily around
centers of population (Anchorage, Fairbanks. Jur.eau, Kenai etc.), the railbelt
and other areas believed to be valuable for subsurface resource? (Beluga coal,
Kenai oil, etc.). State records show that approximately 9C0,000 acres are now
in state ownership. The 1lands are administered by the Tepartment of Natural
Resources along with land acquired through other land grants.

Although a formal trust fund was never established, the Alaska Legislature
made appropriations for mental health programs. Total income produced from
the mental health land from 1959-1977 was $25,110,430, Mental health
expenditures in Alaska by the state for the same period cf time were
$115,364,054, with an additional $16,430,771 being spent on alcohol and drug
abuse programs.

In 1978 the legislature passed a law which redesignated mental health, school,

and university trust lands as general grant lands. The redesignation provided
for a more compact land base which made the land -easier and more cost
effective to administer. The legislation also established a trust fund for
mental health programs to be financed by 1.5% of the annual receipts for all
state land. However, the trust fund has never been funded by the

legislature.

In Anril 1979, the University of Alaska challenged the constitutionality of

the 1978 redesignation legislation (it also affected university land). The
court upheld the law, but a settlement reached in June, 1982, granted land ana
money to the university. Heartened by the university®s success, the Alaska

Mental Health Association filed a class action lawsuit 1in Fairbanks Superior
Court on November 26, 1982 on behalf of Carl Weiss, a seven year old boy from

Nenana, and Earl Hillikev, a Fairbanks resident. The suit contends that the
plaintiffs were in need of mental health services which they could not receive
in Alaska. It also raised questions about the constitutionality of the 1978
law; challenged the state®s stewardship of mental health land; and asked that
a mental health trust fund be established. A judgement was entered by Justice
Warren W. Taylor in September 1984. That judgement stated that the mental

health trust fund 1is exclusively dedicated to Alaska®s mentally 1ill, that it
had been bleached by the legislative redesignation and 1is entitled to be
reimbursed full value of the mental health land. The state ha3 appealed that
decision to the Alaska Supreme Court. Mr. Stephen Cowper of Fairbanks
represents the plaintiffs, and Mr. Thomas Koester, Attorney General®s Office,
represents eehe state.



It has been fgpeHed that Mf{ CowpeF and the Mental HealEh Asa&eiatien do
not agree over the direction of the case. Accordingly, attorney Jim
Gottstein of the association board has attempted to intervene 1in the case.
To date the intervention has not been allowed, and Mr. Gottstein has
announced that the association will file a separate suit in federal court.

State Compliance

In the spring of 1984, at the direction of the court, the 3tate produced a
report which accounted, by acre, for the mental health grant land as of the
date of redesignation. The legislature then appropriated $250,000 for the
department to continue the compliance with the discovery request.
Stipulations for discovery were agreed to in September 1984, and the 3tate
is now in the process of complying with them. These stipulations provide:

1. The state will describe all mental health grant land selected by
the 3tate and provide current acquisition 3tatus of same by March 15,
1985: The Division of Technical Services within DNR 1is currently
auditing all pertinent selection files. The Bureau of Land Management
is auditic : corresponding federal title files. Although the audit of
state files will be completed by March, further adjudication by the
BLM 1is expected to take another year to bring federal and 3tate
records into agreement.

2. By March 15, 1985 the state must estimate the fair market val-> of

all land in state ownership as of the 1978 redesigns cion.
Approximately 4,6C0 individual parcels are being evaluated by a panel
consisting of three independent senior designated appraisers: Mr .

Stephen J. MacSwain (representing the northcentral area); Mr. Frank
King (representing the southcentral area) and Mr. 3arry Thompson
(representing the southeastern area). To bring the appraisals
current, a simple interest of 10.5% per year will be added to the
valuation figure.

3. B" May 15, 1985 the state must identify and account for all mental
heaJ Ji land alienated or conveyed prior tothel978 vredesignation.
An audit and accounting will beginin February.

The remaining 1issues involved 1in this litigationare whether the mental
health fund 1is dedicated solely to support mental health programs ” whether
the state breached the public trust in itsmanagement of the men >1 health
grant land prior to 1978 and whether the state should be ordered to

reimburse the public trust the full value of the mental health land. There
is tremendous potential Iliability to the State of Alaska as a result of
this lawsuit. It has been speculated that* these lands may be worth over 1

billion dollars.

For further information contact Sail! Slaughter, Pouch 7-005, Anchorage,
Alaska 99510, (907) 265-4375.
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Bradlev
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BY THE RESOURCES COMMITTEE

CS FORSPONSOR SUBSTITUTE FOR HOUSE BILL NO. 128 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE -

A BILL

For an* Act entitled: "An Actrelating to

health trust land; a

date."

SECOND SESSION

nd

theinterim managementof mental

providing for an effective

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The legislature finds that

(¢D) the Congress granted 1,000,000 acres of land to the Terri-—

tory of Alaska to be administered as a public trust for the

necessary

expenses of the support of mental health in .the territory;

(2) the land authorized to be granted to the Territory of Alask?

has been selected by the territory and si

nce statehood by the state ani®

most of the 1,000,000 acres has been conveyed to the state;

3) the Alaska Supreme Court ruled

in State v. Weiss, 706 P.2c

681 (Alaska. 1985) that the legislation redesignating mental health trust

land as general grant land had actually breached the trust established by

Congress and the court ordered the trust reconstituted;

(4) there is presently no statutory authority providing for the

management of the mental health trust land as trust land;

(5) the Alaska Mental Health Association as the original sponsor

of the litigation regarding the management of the mental health trust land,

more recently participating as intervenor in the

tiffs have performed and continue to perform an

in their efforts to reconstitute the mental

vide for the proper"management of the trust

1-

litigation, and the plain—

important public function

health trust land and to pro—

land;

CSSSHB 128(Res)
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(6) there 1is an immediate need for funds to facilitate the
reconstruction of the trust land and to conclude the litigation over the
status of the mental health trust land; and

(7) there is an immediate need for the interim management of the
trust land as a public trust.

* Sec. 2. INTERIM MENTAL HEALTH TRUST LAND COMMISSION ESTABLISHED. @
The interim mental health trust Jland commission is established in the
Department of Natural Resources.

(b) The commission established ur.der (a) of this section consists of
fivemembers, including the commissioner of natural resources and the
commissioner of health and social services, or their designees, and three

members appointed by the governor as follows:

(1) a member " representing th?\ plaintiffs, appointed by the

governor from a list of three names submittedto thegovernor bythe plain

tiffs in State v. Weiss, 706 P.2d 681 (Alaska 1985);

(2) a member vrepresenting the intervenors, appointed by the
governor from a list of threenames submitted to the governor by the inter
venors in State v. Weiss, 706 P.2d 6{81 (Alaska 1985); and

(3) a member representing the Governor®s Mantal Health Advisory
Council, appointed by the governor from a list of three names submitted to

the governor by the Governor®s Mental Healtii Advisory Council.

(c) The members of "the commission shall elect a presiding officer. A
majority of the commission constitutes a quorum. Th" affirmative vote of
three members is required to take official action. A vacancy does not

impair the power of the remaining members to exerc.se the powers of the
commission.
. @ Members of the commission serve without compensation but are

entitled to per diem and travel expenses authorized by law for other boards

under AS 39. 20 ."180. -

CSSSHB ~28(Res) -2-
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(9) The commission may contract with the plaint. !£s or intervenors for the
performance of functions assigned to it.
(e) The commission shall meet at least once a month.
(@D) The commission may employ an executive director and staff to
assilst it in fulfilling its responsibilities under this Act.
* Sec. 3. RESPONSIBILITIES OF THE COMMISSIONER OF NATURAL RESOURCES AND
THE COMMISSION. (a) The commissioner of natural resourcséh:/lxlinventory and
“ . and appraise at: fair market valui
Catalog the mental health trust land of the state, shall audit”each land
transaction involving land that has been part of the mental health trust
land of the state, and determine the status of mental health trust land on
the effective date of this Act under procedures and guidelines established
by the commissioner of natural resources with the approval of the commis—
sion. In the exercise of the commission™ responsibilities under this
section, the commission may review the records of the Department of Natural

Resources. z -

(b) The commissioner of . tural resources shall, with the approval of
or appraisers

the commission, retain an appraiser* to appraise all or a portion of lard
that, at any time, was part of the mental health trust land of the state.
The commissioner shall provide the appraiser conducting the appraisal with
written procedures and instructions that have been approved by the commis—
sion.

©) T.tecommissioner of naturalresources 1is responsible for the

management of the mental health land of the state as a public trust under

P.L. 8A-830, 70 Stat. 709, wunder the direction of the commission.

The commissionerof natural

resources may not sell, lease, or exchange mental health tx_-.t land of the

state or an interest in the r :ntal health trust land of the state without

Yhe priorapproval of the commission. The commissioner of natural re—
sourcesshall sell, lease, and exchange mental health trust land of the
state as directed by the commission. In managing the trust and the trust

-J-- QSSSHB 128 (Res)



land the commission and the commissioner shall seek to maximize the income
earned and received by the trust consistent with a trustee™ obligation tc
protect and perpetuate the trust.

) The proceeds from the management of the mental health trust |1
of the state shall be deposited in a special trust account in the general
fund «f the state and may be appropriated by the legislature for the sup—
port of the mental health program in the state.

* sec. |* RESPONSIBILITIES OF THE COMMISSIONER OF HEALTH AND SOCIAL
SERVICES AND THE COMMISSION. (a) The commissioner of health and social
services, with the approval of the commission, shall

(¢)) select an 1independent auditor to audit the state®"s mental
health program;

(2) establish the. procedures and guidelines to guide the auditor
selected under this subsection;

3) propose the guidelines and procedures to be used in de—
termining a range of expenditures for mental health programs necessary to
comply with the state®"s comprehensive mental health plan.

(b) The commission may review the records of the Department of Health
and Social Services that 1involve mental healthexpenditures under the
state®"s comprehensive mental health plan.

* Sec. 5. ADDITIONAL RESPONSIBILITIES OF THE COMMISSION. The commis—
sion shall make an annual report to the legislature on matters of concern
to it including recommendations of the commission for amendment of the laws
reliting the management of mental health trust, the mental health trust
land, and the mental he;:Ith program of the state.

* Sec. 6. DEFINITION. In secs. 2 - 5 of this Act "commission" means
1 .a interim mental health trust land commission established in sec. 2 of
this Act.

* Sec. 7. Sections 1 - 6 of “Ris Act are repealed July 1, 1988.

CSSSHB  128(Res) - 4
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SECTIONAL SUMMARY PROPOSED CS SSHB 128

Section 1.: Legislative Findings

States that there is currently no statutory authority for
the management of the 1,000,000 acres of mental health trust
land granted by Congress to the territory of Alaska and
conveyed to the state and that there is an immediate need to
provide interim management during the process of
reconstituting the trust.

Section 2.: Interim Mental Health Trust Land Management
Commission

Establishes a five-member commission within the
Department of Natural Resources consisting of the Commissioner
of the Department of Natural Resources, the Commissioner of
the Department of Health and Social Services, and three

members appointed by the governor as follows: one member from
lists of three submitted by the plaintiffs, the intervenors,
and the Governor®s Mental Health Advisory Board. Members of

the commission are to serve without compensation, but are
entitled to per diem and travel expenses.

The commission shall meet at least once a month, may
employee an executive director and staff and may contract with
the plaintiffs or intervenors for the performance of functions
assigned to it.

Section 3.: Responsibilities of the Commissioner of Natural
Resource and the Commission

Subsection (a): Assigns the Commissioner of DNR the
responsibilities of inventorying and cataloging the mental
health trust land of the state as well as auditing and
appraising at fair market value every transaction involving
the land and the current status of the land, all under the
prior approval of the commission.

Subsection (b): Gives the commission prior approval 1in
DNR1s retention of appraiser or appraisers.

Subsection (c): Gives the commission power to direct the
Commissioner of DNR to manage the mental health trust lands as
a public trust under P.L. 84-830, 70 Stat. 709. Specifies
maximization of income earned and received by the trust,
consistent with a trustee®s obligation to protect and
perpetuate the trust, as management objective.

Subsection (d): Requires that the proceeds from mental
health trust land shall be deposAted in a special trust
account and states that such funds may be appropriated by the
legislature for state mental health program support.



Section 4.: Responsibilities of the Commissioner of Health
and Social Services and the Commission

Requires the Commissioner of Health and Social Services
with prior approval of the commission to select and establish
guidelines for an independent auditor who will audit the
state"s mental health program. The Commissioner, with prior
approval of the commission is also instructed to propose
guidelines and procedures for determining a range of
expenditures for mental health programs necessary to comply
with the state®"s comprehensive mental health plan.

Section 5.: Additional Responsibilities of the Commission

The commission shall make an annual report to the
legislature of its findings.

Section 6.: Definition of "commission"
Section 7.: Provides for termination of commission July 1,
1988.

Section 8. Immediate effective date



COMPONENTS OF RECOMMENDED COMMITTEE BILL
Submitted by the Alaska Alliance For the Mentally 111 to
House Resources
03/24/86

ESTABLISH INTERIM LAND MANAGEMENT COMMISSION (Charged with
these duties):

Responsible

Department Purpose Budget
DNR Identify, survey, appraise, mental

health land inventory status, etc 304,000
DNR Account for all funds or lands from

1978-1985 40,800
DNR Provide management oversight on all

transactions and funds received:

Approve all land actions 142,700
DOR Establish trust account fund 0
HSS Oversee audit of mental health program

expenditures 1978-1985 21,000
HSS Oversee the department of Health and

Social Services determination of the
necessary expenditures for the Mental

Health Program 0

HSS Contract for Plaintiff and intervenor
involvement in resolution process 146,000
Estimated Sub-total: $ 654,500

ADMINISTRATION OF COMMISSION;

Responsible

Department Purpose Budget
DNR The department shall provide the
administrative support
Provide for monthly meeting 15,000

(Composition: 1 representative each
from a list of three nominated by the
plaintiffs, intervenors, and governor-"s
Advisory on mental health and the
commissioners of: Health and Social
Services and Natural Resources)

2

4

5



DNR Travel and per diem for five com-

mission members 18,000
DNR Executive Director and other staff as
necessary to meet responsibilities

of the commission 150,000

Estimated Sub-total: $ 183,000

Estimated Total: $ 837,500

1-3

Budget figures taken from 10/27/86 DNR memo to
Representative Gruenberg
4

Budget figure from 02/05/86 HSS Audit Department memo to
Karen Perdue, p .4
5

Budget figure 1is sum of plaintiff and intervenor projected
settlement budgets
6-8

Budget figures reflect estimated costs associated with
CSSSHB 12C Interim Commission (DNR fiscal note pending)
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POUCHM
OF NATURAL KKSOUBtCUS JUNEAU. ALASUA 59311

PHONE: S07-40S-24Q0
OFFICE OF THE COMMISSIONER

February 27, 1986

The Honorable Max Gruenberg
Alaska State Legislature
P.0. Box V

Juneau, AK 99S11*

Dear Representative Gruenberg:

During our meeting this week on the subject of mental health
lands legislation, you asked that 1 provide you with a list
of the tasks required of the department by the Supreme Court
In its decision in Weiss v. Alaska, and an estimate of the
funding required o accomplish these tasks. Although our
budget amendment 1iv yet to be submitted, 1 am pleased to
provide you with our ecV-“fates.

0Of the tasks identified by the Departmevit of Lav; as required
by the court, two will be accomplished during the current
fiscal year. These are (1) to identify all mental health-
lands returned to the trust; and (2) to identify all exist—
ing encumbrances for mental health lands, such as interagency
land management assignments, parks, and refuges.

Tasks also required by the court, for which no funding is
presently available, are as follows:

1- Account for all funds or land received from conveyances
and exchanges made between July 19, 1978 and October 4,
1985 . Estimaced costs:  $40, 800.

We estimate that 4,650 cases (2,370 land conveyances, 1,370
mining claims, 390 rights-of-way, 275 land leases, 25 timber
or material sales, 110 oil and gas or coal leases, and 110
miscellaneous cases) will have to be audited to determine
the amount received and/or appraised. Land discounts will
have to be accounted for during this process. This process
will take”a Natural Resource Officer | approximately one
year.
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2. Identify and appraise all less than fair market value
conveyances and encumbrances. Estimated costs: $304,800.

BUDGET These appraisals will be performed contractually. However

ITEM # 1 the department must prepare reports and maps containing
information about each parcel before the contract can be
let.

The reports and maps must take approximately 1,100 parcels
into consideration. We expect this project to take a single
Natural Resource Officer 1 three months to complete.
Additionally, the project will need funding for supplies and
contractual clerical services.

The appraisali are expected to cost $294,600. We project
that approximately 820 parcels totalling 268,000 acres v/ill
need appraisals at an estimated c<st. of $215,000. In
addition, approximately 276 leases must be reappraised at
five-year intervals (the Legislature created a first term of
25 years during which time rents cannot be raised). The
approximate cost of these lease reappraisals is $79,600.

3. Provide management oversight of all transactions and
BUDGET account for funds received from mental health lands.
ITEM #3 Estimated costs: $142,700.

Statewide trust management oversight can be provided by a
Natural Resource Manager 11 with support from a Natural -
Resource Officer I. That manager would be expected to
review a large number of transactions, with research assis—
tance from a subordinate, to ensure that the trust is not
breached. It is expected that the manager will also provide
the necessary coordination between the department and the
plaintiffs, and will be required to travel.

Accounting functions can be broken into two parts: ongoing
accounting services, and an independent audit. An accounting
Technician I will be needed to receive and separately

process that portion of the approximately $1.5 billion taken
in by DNR annually that should be assigned to the mental
health accounts.

Please let me know if there 1is additional information |
might provide you.

Sincerely,,

Robert D. Arnold
Deputy Commissioner
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"MEMORANDUM State of Alaska

Karen Perdue, Assistant Commissioner February 5, 1986

TO Department of Health & Social Services DATE.
FILE NO
TELEPHONE N0 ©0°73120
FF Mil Iid*D. Duxbury, CPA, Audit Manager SUBJECT Mental Health Audit

Audit - Office of the Commissioner
Department of Health & Social Services

You requested an estimate of the cost of an independent audit of State
mental health expenditures from duly 1, 1978 through June 30, 1986.

Based on a discussion with Tom Koester of the Attorney General®"s Office,
it was decided that I should give you two estimates which hinge on the
definition of "mental health expenditures".

Tom feels that we should request an audit of all expenditures which could
conceivably be construed as having been made for mental health purposes.
Such costs would include, but not be limited to, the following expenditures

I. Department of Health and Social Services t. it

A. Department of Mental Health and Developmental Disability -
Operating and Capital expenditures for:

1. Community Mental Health Programs;
2. Developmental Disability Programs;
3. Alaska Psychiatric Institute;
4. Harborview;

5. Regional Administration (not currently funded as such); and
6. Fairbanks Mental Health Services Complex

B. Division of Family and Youth Services

1. Adult Residential Care Program;

2. Child Residential Care Programs - some portions thereof; “

3. Foster Care - some portions thereof;

4 Youth Services BRU - purchase of psychological services

and psychiatric services; and

5. Preventive Services - some portions
C. State Office of Alcoholism and Drug Abuse - some portions thereof
D. Division of Medical Assistance - payments to private providers

under the GRM program for generic mental health services.
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Il. Department of Public Safety

A. Violent Crimes Compensation Board - portions of programs
covered thereunder

B. Council on Domestic Violence and Sexual Assault - portions
thereof
I11. Department of Administration
A. Division ofpioneersl Benefits - Care of persons occupying

long term care beds in Pioneer homes who are being
treated for Alzheimer®s Disease

B. Older Alaskan Commission - portions of programs
IV. Department of Corrections
A. Payments for psychological and psychiatric care of inmates
* o« -tV 4
B. Costs associated with facility operations where persons are
held as a result of mental health related problems

V. Department of Education

A. Division of Education Program Support - Special Education
Programs

B. Division of Vocational Rehabilitation/ - some portions

thereof
YI. Community and Regional Affairs
A. Revenue Sharing Programs
1. Portion thereof relating to money expended for mental

health services in the health care centers which are part
of the revenue sharing formula

2. Pass through money used for mental health care related
services
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VIL. Department of Law
A. Costs of litigation related to mental health lands
VILI. Department of Natural Resources
A. Costs associated with Mental Health Lands Management

IX. Specific Designated Grants to Native Corporations used for mental
healtn:

A.  Maniilaq
B. Norton Sound Health Corporation
C. Tanana Chiefs Conference

X. Governor®s Council on the Handicapped and Gifted

Costs outlined above would be separately presented by the CPA firm in order
to allow the costs to be examined on their own merit as to whether or not they
fall within the definition of "mental health expenditures™.

I would estimate that an audit of all the above expenditures for the eight
year period ended June 30, 1986 would require 1000 hduVs to complete and
would cost $81,000 or $101,250 including Department of Law litigation costs.
The estimate is broken down as follows:

Audi t
Partner™s Time -100 hoursO0 $125 = $ 12,5G,
Senior®"s Time 600 hours @ $ 65 39.000
Junior™s Time 300 hours @ $ 45 13,5:j
Out of pocket expenses for travel,
per diem, telephone = 16,000
Total Estimated Audit Costs 81.000

Litigation Costs by Dept, of Law-
25% of Audit 20,250

Total Amount Required $ 101,250

The second estimate is based on the assumption that mental health is the
primary presenting condition which allows an individual to fall within the
doors of the State. In that instance “fiental health expenditures”™ would
be interpreted as those funds appropriated by the Legislature to the
Department of Health and Social Services, Division of Mental Health and
Developmental Disabilities. The scope of an audit of those expenditures
would be clearly defined and would probably be completed in 200 hours.
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I estimate the cost of this audit to be $16,500 or $21,000 with litigation
costs by Department of Law. The estimate is broken down as follows:

Audit
Partner®s Time - 20hours0 $125 =3 2,500
Senior"s Time 120hours0 $ 65 = 7,800
Junior®s Time 60hours0 $ 45 = 2,700
Out of pocket expenses for travel,

per diem, telephone = 3,500

Total Estimated Audit Costs 16,500
Litigation Costs by Dept, of Law-

27f~o0f_Auc[Tt 4,500

BUDGET Total Amount Required $ 21,000

ITEM #4

These estimates have been discussed with Tom Koeste: and he feels they are
reasonably accurate. Based on the quality of worktl*'we seen done on :Other
audits of governmental units and non-profits, 1| would recommend the bids for
this.work go out to the following CPA firms in Anchorage:

Arthur Young
Coopers Lybrand
Ernst & Whinney

Should you have further questions, please call.



HALF OF BUDGET ITEM #5
INTERVENOR

1986 BUDGET
for
ALASKA MENTAL HEALTH LANDS PROJECT
SALARIES/FEES:

Land Status & Management Review/Support Staff $50,000

OFFICE:
Supplies and equipment $13,000
Rent DONATED
Utilities, 1including telephone $ 3,500
Printing and ccpies/Records $ 5,000
Travel $ 3,500

TOTAL 1986 BUDGET $75,000
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HALF OF BUDGET ITEM it5

PROPOSED BUDGET FOR INVOLVEMENT IN MENTAL HEALTH

LANDS TRUST SETTLEMENT

STAFF *

Research Coordinator $32,000.

Clerical (part-time) 12,000.
TRAVEL

Meetings of Alliance Beard (4/year) 12,000.
OFFICE

Rental, Equipment, Supplies 12,000.

COMMUNICATIONS
Telephone, Teleconference, Mailings 3,600.

TOTAL $71,600.
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Testimony by Representative Marco A. Pignalberi
House Resources Committee on HB 128
March 20, 1985

Mr. Chairman, members of the Committee, let me repeat the last provision of
the Supreme Court ruling: the Trust is entitled to be reimbursed by the
state of Alaska for the fair market value of the mental health trust lands.

WHAT DOES THIS MEAN TO THE STATE OF ALASKA?

What this means to the State is that Alaska is facing a potential liability
of immense proportions. Several estimates of reimbursement have ranged
upwards of “ive billion dollars! Unlike other states which received mental
health 1lands f~om the Federal Government by each section 16 & 32 1in every
township, Alaska wasable to select whatever million acres it wanted 1in
whatever part of the state it wanted.

Accordingly, the state selectedprime real estate in most of the major
population areas of the state. No mountain topi or barren tundra was
selected. Examples of lands that were selected and a,-'¢ now subject to fair
market appraisal for reimbursement to the Trust include valuable acreage in
the Swanson River oil and gas field, Beluga Coal field, Trans Alaska Gasline
System project, Eklutna water project and the Kachemak Bay State Park.
Additionally, other mental health Jlands have already been conveyed to
municipalities in fulfillment of their entitlement programs. You can look at
the map I1"ve brought and see exactly where the impacted areas are located.

What this means is the state 1is faced with a staggering liability. If a
negotiated settlement 1is not reached betv/een the parties of the suit, it 1is
possible that the court will mandate a settlement. If this occurs, the state

may be required to establish a mental health trust account and deposit a
specific amount of money to be maintained as a trust fund exclusively for
mental health purposes. It could be the equivalent of transferring the
amount in the Alaska Permanent Fund to the mental health trust account.

Is this a possibility? Yes. There are many who believe it is a distinct
possibility due to the dismal performance of the state in funding mental
health programs. Although there is no <clear definition of just what
constitutes a "mental health program”, the Department of Health & Social
Services budget for Alaska Psychiatric Institute, Community Mental Health
Centers and all administrative services total only just over 22 million
dollars.
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According to testimony by the Coimissioner of Health & Social services,
Alaska 1is serving only a third of the people with mental health needs. A
study by the U.S. Dept, of Health & Human Services, 1983 found that Alaska
ranks last among the fifty states in a number of mental health service areas.
Not only is our state the poorest 1in the nation in funding mental health
programs, but we spend less than one-half as much as the next poorest state,
and less than one-sixth of the national average.

Alaska has such a poor track record in funding mental health programs that if
the court steps 1in to establish a trust fund settlement, Alaska may be
required to substantially increase these program funds as well as transfer
billions of dollars into a special trust account.

This bill would prevent the state from making a bad situation worse by
stopping the disposition of any more trust lands.

The background files on this 1issue are voluminous. Attached are summary
papers prepared by parties with different viewpoints. I think they are good
chronological synopsis of the issues. Thank you



Rep. Marco Pignalberi
He?rinq Comments

Historical, perspective:

In 1956 the United States Congress passed the Alaska Mental Health
Enabling Act which transferred the fiscal and functional vresponsibility for
activities in the field of mental health from the Federal Government to the

Territory.

To ensure that the Territory had adequate financial resources to
discharge the responsibilities 1in the mental health field, the Congress
granted Alaska one million acres of federal lands. These lands are located in

Interior, Southcentral and Southeastern Alaska. The enabling Act stated:

"_..ail lands granted to the Territory under this

section, together with the income therefrom and the
proceeds from any dispositions thereof, shall be

administered by the Territory of Alé&,ka as a public
trust and such proceeds and income shall be applied
to meet the necessary expenses of the mental health
program of Alaska. Such lands, income and proceeds
shall be managed and utilized in such manner as the

legislature of Alaska may provide..."

The state did not establish and maintain a separate account into which
income or proceeds derived from mental health lands were deposited. Then in
1978, the State redesignated mental health lands as general grant lands and

changed the record method of accounting for income from public lands.

3



Rep.

Marco Pignalberi
Hearinc Comments

Superior Court Class Action Suit

Association.

State of Alaska and who will require mental health services in the future

which

which

In 1982 a class action court suit was filed by the Alaska Mental

The

It filed the suit for "all persons who are residents of the

are not available in the state.

Superior Court entered a partial summary judgement

in

Health

June

found that the state was not requiredto invalidate prior legislative

1983

action but was required to compensate the trust for fair market value of the

lands

in

Final

in question.

Summary Judgement that:

1) the Alaska Mental Health Enabling Act "established

a public trust for the benefit of the mentally ill in
Alaska;"

2) "the approximately one million acres of land granted
to the state was dedicated for the use and benefit of
the mentally ill in Alaska;"

3) Chapters 181 and 182, SLA 1978, effectively removed
lands from the trust established by the federal Act;

4) invalidation of the state legislation was an improper
remedy; and

5) "the trust is entitled to be reimbursed by the State
of Alaska for the fair market value cr the mental healtn

trust lands."

A year later, in September 1984, the Superior Court ruled
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Introduced: 1/25/85
Referred: Resources.Judiciary
and Finance

BY PIGNALBERI,GRUENBERG.BOUCHER,
IN THE HOUSE JENKINS.KOPONEN AND TAYLOR
HOUSE BILL NO. 128
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to mental health trust lands; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.05 is amended by adding a new section to read:
Sec. 38.05.880. DISPOSITION OF STATE MENTAL HEALTH TRUST LANDS.
The state may not convey or otherwise dispose of land owned in fee by
the state that was received from the federal government under sec. 202
of the Alaska Mental Health Enabling Act of 1956 (P.L. 8A-830).
* Sec. 2. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

HB 128
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BILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES PONEACALASKA 99817

O/TICE OF THE COMMISSIONER PH° NE' 465-3030

March 19, 1985

The Honorable Marco Pignalberi
Alaska Strts House

Pouch V

Juneau, Alaska 09811

Dear Representative Pignalberi:

The Department of Health and Social Services, Division of Mental Health and
Developmental Disabilities, provides core services for mentally ill persons
through a grant-funded network of community mental health centers and the
State-operated Alaska Psychiatric Institute (APlI). Alaska statutes which
give authority to the Department to provide mental health services do not

define these services in explicit, all inclusive language. They speak in
terms of "carrying out a comprehensive mental health program”™ and "treatment
of the mentally ill." _Mental illness is defined in AS 47.30.915 and related

words and processes also are defined which apply to the delivery of mental
health care, but we are left uninformed about when a service, such as 1is
delivered by a public school counselor, becomes a mental health service.

The Alaska Administrative Code 7 AAC 71.135 defines the populations which
will be served by grant-funded community mental health centers., and
establishes the prioritized order in which these populations are to receive
service:

1) acutely disturbed persons,

2) chronically, severely disturbed persons,

3) ~children and adolescents,

4) other persons or agencies requiring direct mental health
iitervention, and

5) other persons or agencies requiring non-direct mental health
intervention.

In addition to these populations the centers are, in priority, to provide
evaluation services and treatment services which emphasize a brief therapy



The Honorable Marco Pignalberi March 19, 1985

and crisis intervention model including the following:

a) 24-hour inpatient voluntary and involuntary psychiatric
treatment; and

b) outpatient care including crisis and 24-hour emergency
services, individual counseling/psychotherapy, group
counseling/psychotherapy, case management and supportive
care for chronic patients, referral services to other
agencies, and consultation and education services.

The services just cited are basic core mental health services which the State
is now providing and they can be financially quantified, i.e., appropriations
are made each year for these specific services. We will furnish dollar
amounts for any period in which you may have an interest.

The issue of what to include in the expanded, all inclusive scope of mental
health services and the calculation of the costs of these services is very
complex. As an example, services to persons who are developmentally disabled
were included as a mental health type service and continue to be included 1in
some presentations, as are counseling services available to substance and
alcohol abuse clients. Dollar descriptions of these services are relatively
easy to capture. Another more bothersome dimension to the problem is the
school counselor or social worker, public health nurse, etc., who may spend
part of their time doing "mental health work"™ but do not record thisfactin
any logical format. The vocational training efforts and the special
education programs sponsored by State and local school systems likewise
present a similar dilemma. Is theirs a nental health service and if so, what
percent of the total cost is captured as “.he mental health effort?

In the utilization of mental health land trust funds the statute statesthat
the income of the fund will notbe appropriated for a purpose other than the
support of the State mental health program (AS 47.14.040). There is no
definition of u.2 "the State mental health program". Consequently, there 1is

no clear legislative direction as to what should be funded if the

appropriation was made from thetrust income.

Please let me know if there areany specific programs for which you need cost
data.

Sincerely,

Commissioner
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MENTAL HEALTH ANNOTATED CHRONOLOGY

1956 - Mental Hea ;h Enabling Act
[1956 Public Law e30, Title 11, Sec. 202, July 28, 1956]

a. « Granted 1 million acres of land, including mineral rights,
to Territory of Alaska as base for a public trust.

b. -_Established a public trust for the mentally ill in Alaska of
the above lands and any income generated by these lands.
Monies left over after mental health program costs were net
could be used for other public needs. (A 12/7/66 memo from
Peter Froelich, Assistant AG, states that this statute
"neither required a dedicated or permanent fund nor created
a true trust as did the statutes when cranted school land.™")

1958 - Alaska Statehood Act, Sec. 6 (k) [1958 Publ ic Law 85-508],
reconfirmed the grant and transferred the grant frcm the territory to
the state.

1964 - "Selection of Mental Health School and University Lands by
Boroughs", 1964 Opinions of the Attorney General No. ?, (Warren C.
Colver), concluded that mental health and university l.cnds were not
unappropriated and unreserved (having been appropriated and reserved to
support the designated programs) and therefore could rot be selected by

boroughs.

1967 - An informal attorney general®s opinion (memorandum) was issued by
Deputy Attorney General Edward Reasor on "Mental Health Lands
Exchange™. This memorandum concluded that the state couldexchange

mental health lands for general grant lands as long as theexchange was

for legitimate state purpose, the integrity of the trust was preserved,
and the exchange supported the mental health program (it did not deal

with the severance of estate issue).

1976 - According to Dr. Jerry Shrader in an article for “Toping”
magazine (see #8) a Mental Health Land Board was created within DHSS,
Division of Mental Health. I can find no evidence in statutes.

1978 - New state legislation dealing with redesignation of mental
health, ".chool and university lands was passed. (Chapters 180, 181 and
182, Alaska Session Law 1978). Chapter 180 allowed for the municipal
selection of mental health land subject to "DNR-led"™ land exchange.
Chapters 181 and 182 redesignated mental health land as general grant
land effective July 1, 1978 (the bill was signed July 18, 1978). The
effect of chapters 181 and 182 was that exchanges of mental health land
were no longer necessary.

An accounting of income produced from mental health land was required
for possible legislation: the total was $25,110,430 from 1959 thru

p-c 2.5M |



In order to comply with the intent of the original trust legislation, the
legislature set up:

7)

8)

9)

A. A Mental Health Fund,
B. A Mental Health Fund Advisory Boa.J within the Department of
Revenue (members: Director, Division of Mental Health; Chair,

Mental Health Advisory Council; Commissioner, Department of
Revenue), and

C. The.funding source for the fund; 1.55 of total revenue derived
from the management of (all) state land.

1981 -1979 - No money deposited in the Mental Health Fund; no meeting
of the Mental Health Fund Advisory Board held. However, money was
appropriated by the legislature for the purpose of mental health
treatment (e.g. DHSS, Diy of Mental Health).

1981 - House Bills 151 and 152 were introduced to appropriate
$84,000,000 to the Mental Health Fund (i.e., the amount owed to the
fund from 1978-1981 ), and provide for oversight of the fund and
income. Senr* o Bills 710 and 711 were also introduced to satisfy the
Mental Healtl. Fund requirements.

An article by Dr. Jerry Schrader appeared in “Coping"” magazine calling
for litigation if the legislation was not passed (it did not).

1982 - (Feb) Laura Davis, Assistant AG, did an analysis of the
Mental Health Trust Fund (J66-534-81A) at the request of Hugh Malone,
state legislator. This analysis points out the following:

a. That the 1.55 funding established 1n 1978 legislation was
not based on an appraisal of mental health land, therefore,
it is not possible to judge it* fairness. The funding will
exceed the value of the trust land at some future time
(pronibited by Article IX Section 7 of the Alaska
Constitution);

b. Although the legislature has not funded a mental health
fund, it has made mental health appropriations;

C. Money from the fund established by the Mental Health
Enabling Act were not to be used exclusivcly for mental
health. Mental health funding is" simply the first priority.

d. If the substitution of revenue for the trust imposed by the
1978 legislation was not equal to the fair market value of
the trust lands, then the trust has been breached (the
failure to appropriate may also be a breach).

e. There existed three alternative courses of legislative
action:

1. Do nothing to fund the Mental Health Trust Fund.
Litigation was likely with the course, but the state
may be immune from enforcement as the W Ené&Lling Act
didn"t provide for enforcement. Also, the cise can be
made v Tat past appropriations have taken care of
reasonaole mental health needs in Alaska.



10)

11)

2. Comply with the MH Enabling Act. This would entail an
assessment of the fair market value of MH land as of
the date of redesignation, regular legislative review
of mental health needs 1n the state with recommended
funding levels, and the transfer of money to the fund
until the fund has received money equal to the fair
market value of the trust land (recommends direct
transfer without appropriation Into the fu.;H as 1t, must
be appropriated out).

3. Seek the repeal of the Alaska Mental Health Enabling
Act by congress.

(Nov.) Lawsuit filed (Weiss v. State) claiming that the state violated
the terms of the MH Enabling Act.

a. Seeks to void AS 37.14.070 claiming 1t was illegal to
redesignat.® the land.
b. The State has or will realize revenue from redesignated

mental health land that 1s not being Dlaced in trust, wants
a trust established.

C. The State violated public trust by disposing of ment?1
health land at less than fair market value. Wants the court
to direct the State to administer the land in accordance
with tre public trust.

The Assistant AG on the case, Tom Koester, asks DNR to provide
information regarding:

a. The land obtained under the MH Enabling Act.
b. The disposition of those lands, and
C. The value of those lands.

DHSS 1is asked to provide documentation on stateexpenditures for
mental health purposes.

1983 - (June) Memorandum Decision (partial summary judgement) entered
against the state. Requires the state to account for the value of.
land removed from the MH Trust. States that the remedy might be
monetary rather than a invalidation of 1978 legislation.

(July) Appeal and cross appeal entered and denied.

(Aug) Cowper, the Weiss attorney, states that he will not begin
negotiations until the state accounts for all MH land and its
disposition.

(Sept) Meeting with DNR/AGO/DHSS reveals that DHSS thinks that all
monies derived from MH land must be spent exclusively on MH. DHSS
expressed an interest in setting up a DHSS land management section
(similar to the university settlement).

(Dec) Court orders the state to comply with an accounting and an
appraisal of MH mand by March 30, 1984.,

1984 - (Jan) Tom Hawkins deposition ordered for Feb 2. Required
information on land selected under MH Enabling Act and the
disposition of that land.

9



(Feb) Koester drew up a judgment to be entered in the court which
specifies that:

a. The 1978 legislation 1s constitutional, and

b. The MH public trust 1s entitled to be reimbursed for value
of land redesignated as of July 19, 1978
(Judgment not signed).

(April) Survey of mental health land completed by DLWM.

(May) Cowper filed a motion to levy a sanction ar;alnst the state
(restraining the state from disposing of mental nealth land) for

non-compliance with the discovery request. The hearing was held 1n
Fairbanks the next day (June 1). At hearing the motion was divided
into two parts: sanctions and a temporary restraining order. Fra?i

Mielke testified about our compliance with the discovery request and
Koester made a case for the state®s solvency. The motions were
denied.

(June) Koester drew up a stipulation re: the accounting process:

a. Value of MH land to be computed by determining ,ir market
value as of July 19, 1978 and simple Interest of 10 . 5% per
year;

Appraisals shall be complete by 3/15/85;

Plaintiff (Cowper) has right to review RFP, contract, and
list of approved appraisers. The plaintiff will receive
copies of the appraisal as they are completed;

d. The state will develop value estimates of revenues and
appraisals made of other 3rd parvy interests created in MH
land prior to July 19, 1978. These estimates are to be
based on estimates of revenues and appr?isal s made of other
3rd party interests on e<iH land prior to July 19, 1978.
Estimates are to be based on appraisals of revenues and
appraisals; and

e. In calculating final judgment the state shall receive credit
for appropriations for mental heallh purposes prior to July
19, 1978 (stipulation not signed).

(August) Notice of Lis Pendens filed August 1, 1984 by Copper against
all land selected by the state.

Koester drew up a stipulation stating that the state will:

a. Draw up a legal description of all land selected by the
state to fulfill the MH iand grant;

b. Provide a listing of the current acquisition status of the
MH selections;

C. Note whether the MH land had been alienated or conveyed and
if so, how;

d. Estimate the fair market value of the Interests conveyed or

alienated based on appraisals, done at the time of
conveyance and revenues derived from the conveyance;

e. Appraise the fair market value of all mental health land
remaining in the MH trust on July 19, 1978; and



f. Compute the value of all mental health land converted to
general grant land by adding simple Interest of 10.5J per
year to the appraised value (a, b, ¢, e and f are due by
March 15, 1S35; d 1s due May 15, 1985).

The stipulation was signed by Koester August 30, 1984; was signed and
filed with the court by Cowper on September 4, 1984.

At the same time, Koester drew up a judgement that stated:

a. Tne mental health enabling act created a public trust for
which the state 1s trustee.

b. The redesignation of mental land to GG land was
constitutional.

C. The public trust shall recover the value of land conveyed

from the trust as of the date of conveyance plus
prejudgement interest (the redesignation 1s considered a
conveyance).

d The state will receive credit for mental heali,h expenditures
when calculating the final judgement.

The judgement was filed September 14, 1984.

(September) - The state moved to have the Lis Pendens expunged.
Plaintiffs filed an opposing motion. The state counter filed.

The state filed an appeal of the judgement September 18,1984. The
appeal 1is based on the following:

a. The mental health trust land is not for the exclusive
benefit of mental health.
b. The redesignation of mental health land was net a breach of

the public trust.

C. The mental health trust fund 1is not entitled to be
reimbursed for the full value of aTl mental health land
received by the state.

A cross appeal 1s also filed. The appeal challenges the
constitutionality of the 1978 redesignation.

(October) plans finalized for completing mmappraisals” of theconverted
land by using a "valuation panel* consisting of three senior
appraisers.

The appraisals contracted for 1n August are complete. This group of
183 parcels (81 tracts) is valued at $14,233,800.00. Much of the
information gathered in this process will be used toaid the valuation
panel.

A motion to intervene (plaintiffs) is brought by the Alaska Mental

Health Association, Mary C. Nanuwak and John Martin. The motion seeks
to bring up other 1issues in the case:

a. Is the state deliberately creating barriers to the
enforcement the MH trust?
b. Have third parties receiving MH land been notified of the

trust status of the land?

/o



C. Are the conveyances 1n b. null and void?

Should the 1.55 of land revenue dedicated to the HH trust by
the 1978 legislation be automatically deposited?

Are MH expenditures inadequate or mlsallocated?

Should the state be replaced as trustee?

Should punitive damages be awarded?

Should the court appoint an Independent board to oversee the
land?

P.
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The prospective Interveners were associated with Cowper, but
apparently dlsagee with his tactics and strategy. An opposing motion
was filed by Koester. The motion to Intervene was denied October 31,
1984 because 1t was not timely filed.

(November) Order expunging Lis Pendens signed November 15, 1984.

(December) Opinion of Value (appraisal) Panel chosen. The panel
consists of three senior designated appraisers eaeh representing a
geographic area of the state. They are tasked with evaluating 4,600
parcels of mental health land as of July 19, 1978.

The Mental Health Association announced that 1t will file a separate
lawsuit in federal court.



RESOURCES

Mental Health Land Grant Fact Sheet
January, 1985

History

In July 1956, congress passed Alaska®s Mental Health Enabling Act. The act
established a public trust fund to be used primarily for the treatment of the

mentally 1ill in Alaska. Any monies left over after mental health program
costs were met could be spent for other public purposes at the discretion of
the legislature. One million acres of federal land, were granted to the

Territory of Alaska to form the economic base for the trust.

Land selections were subsequently made between 1956 and 1966, primarily around
centers of population (Anchorage, Fairbanks, Juneau, Kenai etc.), the railbelt
and other areas believed to be valuable for subsurface resources (Beluga coal,
Kenai oil, etc.). State records show thatapproximately 950,000 acresare now
in state ownership. Thelands are administered by the Department of Hatural
Resources along with land acquired through other land grants.

Although a formal trust fund was never established, the Alaska Legislature
made appropriations for mental health programs. Total income produced from
the mental heclth land from 1959-1977 was $25,110,430. Mental health
expenditures in Alaska by the state for the same period of time were
$115,364,054, with an additional $16,430,771 being spent on alcohol and drug
abuse programs.

In 1978 the legislature passed a law which redesignated mental health, school,
and university trust lands as general grant lands. The redesigr.ition provided
for a more compact land base which made the land easier and more cost

effective to administer. The legislation also established a trust fund for
mental health programs to be financed by 1.5% of the annual receipts for all
state land. However, the trust fund has never been funded by the

legislature.

In April 1979, the University of Alaskachallenged the <constitutionality of

the 1976 redesignation legislation (it also affected university land). The
court upheld the law, but a settlement reached 1in June, 1982, granted land and
money to the university. Heartened by the university"s success, the Alaska

Mental Health Association filed a class action lawsuit in Fairbanks Superior
Court on November 26, 1982 on behalf of Carl Weiss, a seven year old boy from

Nenana, and Earl Hilliker, a Fairbanks resident. The suit contends that the
plaintiffs were in need of mental health services which they could not receive
in Al-.ska. It also raised questions about the constitutionality of the 1978

law; challenged the state®"s stewardship ofmental health land; and asked that
a mental health trust fund be established. A Judgement was entered by Justice

Warren W. Taylor 1in September 1984. That Judgement stated that the mental
health trust fund is exclusively dedicated to Alaska®"s mentally 1ill, that it
had been breached by the legislative redesignation and 1is entitled to be
reimbursed full value of the mental health land. The state has appealed that
decision to the Alaska Supreme Court. Mr. Stephen Cowper of Fairbanks
represents the plaintiffs, and Mr. Thomas Koester, Attorney General®s Office,
represents the state.
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It has been fepemd that Mfs CowpeF and the Mental Health Association de
not agree over the direction of the case. Accordingly, attorney Jinm
Gottstein of the association board has attempted to intervene in the case.
To date the intervention 1 e not been allowed, and Mr. Gottstein has
announced that the association will file a separate suit in federal court.

State Compliance

In the spring of 1984, at the direction of the court, the state produced a
report which accounted, by acre, for the mental health grant land as of the
date of redesignation. The legislature then appropriated $250,000 for the
department to continue the compliance with the discovery request.
Stipulations for discovery were agreed to in September 1984, and the state
is now in the process of complying with them. These stipulations provide:

1. The state will describe all mental health grant land selected by
the state and provide current acquisition status of same by March 15,

1985: The Division of Technical Services within DNR 1is currently
auditing all pertinent selection files. The Bureau of Land Management
is auditing corresponding federal title files. Although the audit of

state files will be completed by March, further adjudication by the
BLM is expected to take another year to bring federal and state
records into agreement.

2. By March 15, 1985 the state must estimate the fair market value of
all land in state ownership as of the 1978 redesignation.
Approximately 4,600 individual parcels are being evaluated by a panel
consisting of three 1independent senior designated appraisers: Mr.
Stephen J. MacSwain (representing the northcentral area); Mr* Frank
King (representing the southcentral area) and Mr. Barry Thompson
(representing the southeastern area). To bring the apprai. |Is
current, a simple interest of 10.5% per year will be added to the
valuation figure.

3. By May 15, 1985 the state must identity and account for all mental
health 1land alienated or conveyed prior to the 1978 redesignation.
An audit and accounting will begin in February.

The vremaining issues involved 1in this litigation are whether the mental
health fund 1is dedicated solely to support mental health programs; whether
the state breached the public trust in its management of the mental health
grant land prior to 1970 and whether the state should be ordered to
reimburse the public trust the full value of the mental health land. There
is tremendous potential liability to the State of Alaska as a result of
this lawsuit. It has been speculated that these lands may be worth over 1
billion dollars.

For further information contact Salli Slaughter, Pouch 7-005, Anchorage,
Alaska 99510, (907) 265-4375.



POSITION OF THE ALASKA MENTAL HEALTH ASSOCIATION

REGARDING

ADMINISTRATION OF MENTAL HEALTH TRUST LANDS



SUMMARY

On July 28, 1956, the "Alaska Mental Health Enabling Act"™ (P.L.
83-830, 70 Stat. 709) was enacted providing for selection and
conveyance of one million acres of public lands into state owner—
ship to be held and dealt with as a "public trust"” to permanently
serve the needs of the mental health program of Alaska.

PUBLIC LAW 83-830 July 28,-195.6
Sec. 202

(@ The Territory of Alaska is hereby granted and shall
be entitled to select...one million acres from the
public lands of the Dnited States in idaska...All
lands duly selected by the Territory of Alaska
pursuant to "_his section shall be pater/ted to the
Territory by the Secretary of the Interior.

(b ... The authority to make selections siall never
be alienated or bargained away, 1in wholo or in
part, by the Territory. All selections shall be
made in reasonably compact tracts, takint; into
account the situation and potential uses of the
lands involved...

(c) All grants made or confirmed under this section
Lhall include mineral deposits:

(d Following the selections of lands by the Territory
pursuant to subsection (b) but prior to the
Issuance of final patent, the Territory shall be
authorized to lease and make conditional sales of
such selected lands.

(e) All lands granted to the Territory of Alaska under
this section, together with the income therefrom
and the proceeds from any dispositions thereof,
shall be administered bv the Territory of Alaska
as a public trust and such proceeds and income shall
first be applied to meet the necessary-_expenses Qf
mthf-mental-heal .t h-prpgrapi_pf_Alf*"JLa. such lands,
income, and proceeds shall be managed and utilized
in such manner as the Legislature of Alaska may
provide. Such lands, together with any property
acquired in exchange therefor or acquired out of
the income or proceeds therefrom, may, be sold.
leased mortgaged, exchanged, or otherwise disoosed.of
in such manner as the Legislature of Alaska may
provide, 1in order to obtain_f.unds_Qr_other property
to be invested, expended., or used bv the Territory of
AleskiL. The authoritv_.of_the Legislature of Alaska
under this subsection shall be exercised iIn a manner



compatible with the-ccnditipns..,ann .requirements jagged
bv other provisions of this Act.

(Emphasis Added)

The grants and selections made under this Act were confirmed by
the Statehood Act and the responsibility for managing the lands as
a Trust was accepted by the State of Alaska.

imuc:

The Act as written and passed by the D.S. Congress clearly intend—
ed for these lands to be used to serve the needs of the mental
health program of Alaska for all time. It established a permanent
"Trust" whose assets were a million acres of land. This "Trust”
was to be administered so that the Mental Health Lands would pro—
vide a permanent source of revenues to meet the needs of the mental
health program of Alaska.

EIATE_MANAGEMENT ..O0F MENTAL HEALTH LANDS

As set forth previously, subsection (e) of the Alaska Mental
Health Enabling Act provides that the Mental Health Lands,

...proceeds and income therefrom shall be admini—
stered as a public trust and such proceeds and
income shall first be applied to meet the necessary
expenses of the mental health program of Alaska...

and that

The authority of the Legislature of Alaska
under this subsection be exercised in a manner
compatible with the conditions and requirements
imposed by other provisions of the Act.

Even a cursory examination reveals that the state has knowingly
flaunted its trust obligations regarding the administration of
Mental Health Lands.1/ The Mental Health Lands have been and
are being dealt with as if they are no different than any other
state lands and, in fact, are sometimes given away more freely

1

James B. Gottstein, attorney for the Alaska Mental Health
Association, has available upon request documentation of the
state"s knowledge of its illegal actions. Mr. Gottstein can be
contacted at 564-2424, 6401 A Street, Anchorage, Alaska 99502.



than other state lands with 1inadequate or no compensation. The
Legislature has passed laws that have transferred Mental Health
Lands into non-revenue Droaucing uses such as State Parks and
Wildlife Withdrawals and finally, 1in 1978, purported to abolish
the Mental Health Lands designation altogether with no compen—
sation given to the Mental Health Trust. As a result the Trust
has lost a great deal of its original assets and revenue-
generating potential. Since 1978, the state has illegally pur—
ported to convey to third parties tremendous amounts of Mental
Health Lands, again with inadequate or no compensation to the
state and no compensation at all to the Mental. Health Trust.

DESCRIPTIQN-OP-MENTAL HEALTH_LANDS

The lands 1in question here are those lands selected by Alaska
under the authority of the Act of 1956. They are described in 155
casefiles which are maintained by the Bureau of Land Management,
part of the United States Department of the Interior. These
descriptions of the selections made by Alaska in these casefiles

describe lands in the following resource areas:
Kenai Peninsula 67 Casefiles
McGrath 47 Casefiles
Glennallen 7 Casefiles
Yukon 32 Casefiles
Fortymile 2 Casefiles

The numbers above describe casefiles only. In many cases, the
selections were very small while other selections were for very
large tracts of land.

The lands are located in 186 townships across the state. Appendix
I has a complete listing of all townships statewide that have
Mental Health Lands within them. The following list describes the
number of townships affected in the various geographical areas:

D Copper River Meridian
(Gulf of Alaska & Southeast)

60 Townships

2) Northeast Seward Meridian 15 Townships
Southeast Seward Meridian 1 Township
Northwest Seward Meridian 55 Townships
Southwest Seward Meridian 12 Townships

3) Northeast Fairbanks Meridian 9 Townships
Southeast Fairbanks Meridian 10 Townships
Northwest Fairbanks Meridian 4 Townships
Southwest Fairbanks Meridian 20 Townships

The following figures approximate the total
to state holdings of Mental

federal

conveyance Tfrom
Health Lands:



Patented Lands 719,703.83 Acres
Tentatively Approved Lands 219,655.92 Acres
Selected and Not Yet Conveyed 357,986.18 Acres

It is clear that the state has not yet received its full entitle—
ment of Mental Health Lands from the federal government.

Mental Health Lands contain a great deal of resources. The Mental
Pealth Lands grant includes both surface and subsurface title.
Many of the lands lie on or near producing oil and gas fields;
others lie within high potential coal and other mineral areas; and
much of the others were selected for their surface value. Mil—
lions of dollars have been collected in purchases, rentals, and
royalties on oil and mineral exploration leases, while untold
other millions of dollars have been foregone by the state. A
detailed inventory is needed to determine the extent of these
resources on Mental Health Lands.

POSITION OF THE ALASKA MENTAL HEALTH ASSOCIATION

It is clear from the language of the Alaska Mental Health Enabling
Act that: (a) the state is obligated to manage Mental Health
Lands, and proceeds and income from those lands as a public trust;
and (b) the mental health program of the state is to be the primary
beneficiary of this Trust. This position is reinforced by the
specific language used in testimony presented in the Congressional
Record (Senate, page 9760, June 1956):

This million-acre grant is in exactly the same
category, and has the same legal status as the
grants of public lands which have been made to all
of our Western States for public schools and other
public purposes. It is to be administered by the
Territory of Alaska as a public trust, and the
mental health program will have first call on the
income and proceeds from it.

Over the years, the state hc.s recognized i1ts i1llegal management of
the Mental Health Trust but has failed to correct the situation
(see footnote 1, page 2).

MFCESSAKLACgIONS

In order to remedy the situation created by mismanagement of the
Mental Health Trust the Alaska Mental Health Association recom—
mends that the following actions be undertaken immediately:

1D Alaska must fulfill the purpose for which the Mental
Health Lands were originally granted.



2)

3)

4)

5)

6)

)

The state must differentiate between Mental Health
Lands and state public domain lands by providing
separate and distinct land management to ensure the
future management of Mental Health Lands 1in accordance
with recognized trust principles and applicable law.

A permanent Mental Health Trust should be created.
Allocated to this fund should be all funds collected
from transactions involving Mental Health Lands.

Steps must be taken to resolve conflicts resulting from
the past management of all lands granted to the state
under the Alaska Mental Health Enabling Act. This must
include an egual-value exchange of all lands on which
irreversible encumbrances have been created which
preclude the management of those lands as Mental Health
Lands.

A method should be established to calculate the dollar
amount due, with interest, to the Mental Health Trust
from the state with regard to the management and dis—
posal of Mental Health Lands, and the dollar amount due,
with interest, for Mental Health Lands and resources
therefrom which have been disposed of at less than then-
current fair market value.

An independent Mental Health Lands Managing Agency must
be created and staffed. This agency will be charged
with the responsibility of adminstering the Mental
Health Trust 1in accordance with law. This agency will
be governed by these rules:

a) The Mental Health Lands shall be administered as a
permanent public trust.

b) The purpose of the Mental Health Lands is :0 gen—
erate revenues to be used first to meet the neces—
sary expenses of the mental health program of Alaska.

The Mental Health Lands Managing Agency must have suffi—
cient safeguards to prevent future abuses of Mental
Health Lands.

A legitimate, impartial and objective method be
established for determining the necessary expenses of
the mental health program of Alaska must be established
with sufficient safeguards to prevent future abuses.



STATE MENTAL HEALTH PROGRAM
SUMMARY FACT SHEET
* . Prepared December 14. 1984

ALASKA PROVIDES THE LOWEST PERCENTAGE OF STATE REVENUES TO MENTAL
HEALTH PROGRAMS OF ALL.50 STATES. On average, .tne other 49 states provide a
percentage oi state .revenues to mentai healtn programs that is more than six times larger than
Alaska provides (0-3%). More than half of the” states provide at least five time$ larger
percentages than does Alaska- Tne 49th state in the ranking provides double that of Alaska,
while the first state in the ranking provides aRpercentage that is more than 11 times greater
than Alaska provides (Reference:” Tne Final Report - "Funding Sources and Expenditutes for
Stete Mental Health Agencies, NASMHPD, 1964J.

Or FEDERALLY SUPPQO
RECEIVED 3Y THE CITIZ
supported community menta
episodes of care per”100,000 po
Provisional Date on Federally’ Funded Comm

|

SERVICES FOP, THE CHRONICALLY MENTALLY ILL IN ALASKA (A HIGH PRIORITY
ACCORDING. TO STATE REGULATIONS.) SUFFER FROM INEQUITABLE DISTRI[BUTION Or
PROGRAM FUNDS. As one example, a State DMHDD Request for Proposal last month
%nnounced $403,000 for vocational services to developmental”® disabled persons and only
30,000 for vocational services to. mentally ill persons. The chronically mentally ill also suffer
from a lack of other rehab|l|tat|ﬂn Services, reswien,flal facilities, contlnun%/ of care, and
support services available to the chronically mentally 1l ‘in_other parts of the nation, Clinical
staffing for aftercare services for the chronically méntally ill in Anchorage is only 37% of the
median staffm(ﬁ level of "lower 48" mental health centers*on a Per capita_basis xReference:
Guidebook on. Numerical Indicators for Performance Evaluation of Community Mental Health
Centers, Medical College oi Pennsylvania, 198UJ.

SERVICES FOR CHILDREN AND ADOLESCENTS IN ALASKA (A _HIGH PRIORITY
ACCORDING TO STATE REGULATIONS]l HAVE BEEN HARDEST HIT BY STATE AND LOCAL
MENTAL HEALTH FUNDING™ REDUCTIONS. Based on the National Institute of Mental
Healtn standaros of service for community mental heath programs, children have been
consistently underserved every 1year by_the "Alaska Community Mental Health Program. To
make matters even worse, i 1984 a“76% cutback in staffln% for children ,md adolescent
services occurred at the Southcentral Counselln? Center, which has p service area covering half
of the State's population, due to public Program undmg cuts. Tnese Brogram cuts have resulted
in a 42% reduction n children and adolescent caseload since November, 1983. Currently State
Community Mental Health Program funds only provide for one-half of one full-time position to
deliver méntal health servicesto children and adolescents for all of Anchorage'. Total clinical
staffing for children and adolescent mental health center services in Anchorage is only 14% of
the, median staffing level of ‘lower 48" mental health centers cn a per capita’basis (Reference:
Guidebook listed above). The Southcentral Counseling Center currently has a long waiting list
lor outpatient services.
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HOUSE HEALTH, EDUCATION & SOCIAL SERVICES
STANDING COMMITTEE

February 26,
Az30 p.m.

Members Present: Co-Chairman Max

1985

Gruenberg

Rep. Robin Taylor
Rep. Alyce Hanley
Rep. Fritz Pettyjohn
Rep. Katie Hurley

Members Absent:

Co-Chairman Niilo Koponen

Rep. David Thompson

COMMITTEE CALENDAR

Testimony from the Mental Health Planning
and Needs Assistance Committee

WITNESS REGISTER

Beth Trawick

Committee for Mental Health Planning
503 7th Avenue

Fairbanks, AK

(907) 452-4148

Position Statement: Supports mental

Kathy Whitzell

Committee for SB 520

P.0. Box 10081

Fairbanks, AK

(907) 457-7223

Position Statement: Supports SB 520

Mark Mattaini

Committee for SB 520

1302 21st

Fairbanks, AK

(907) 452-2446

Position Statement: Supports SB 520

Glade Birch

Southcentral Counseling Center
Mental Health Dir. Assoc.

4020 Folker St.

Anchorage, AK 99508

(907) 563-1000

Position Statement: Supports mental

Vince VanDerHyde
Division of M.H. & D.D.

in Fairbanks

health services

and mental health services

and mental health services

health services
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3470 Meadov Way

Juneau, AK

(907) 465-3370

Position Statement: Supports mental health services

Tom Koeset

Department of Law

Pouch K

Juneau, AK 99811

(907) 465-3600

Position Statement: To provide information on mental health
lands litigation

Commissioner John Pugh

Department of Health and Social Services

Pouch H-01

Juneau, AK 99811

(907) 465-3030

Position Statement: To provide information on mental health

PREVIOUS ACTION

No previous action to record.

ACTION NARRATIVE

TAPE If32, SIDE ONE

Recording

Number 000 Co-Chaiiman Gruenberg called the meeting to
order at 4:37 p.m. to discuss mental health
planning and needs. Reps. Koponen and
Thompson were absent.

Number 029 Co-Chairman Gruenberg announced the arrival
of Rep. Taylor.

Number 064 Beth Trawick, a private psychiatrist in
Fairbanks, representing the Mental Health
Committee, testified. She said when it came

time to discharge a chronically ill patient
from the hospital to a halfway house, there
were no accommodations, thus leaving them
out on the street only to return to the
hospital later.

On the subject of children, sne said they
didn®"t have facilities for intensive out—
patient psycho-therapy for them and their
families. If the family was wealthy or had
good 1insurance coverage they could afford
private care. She said children end up
"drifting” through the system, becoming non-
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Number 277

Number 450

Number 582

functional or progressing towards chronic
mental i1llness, which sometimes, early
treatment could have prevented.

In summary, she supported more treatment
facilities such as vocational

rehabilitation, halfway homes, and community
based facilities, which would help patients
more and cost less.

Kathy Whitzell, representing the Resource
Committee for SB 520, and the Fairbanks
Memorial Hospital, testified. She spoke for
the mentally ill adults whose illness often
begins in early adulthood: a gradual
withdrawal from others, losing touch with
reality and inability to function. She said
lack of facilities for these adults,
including "road people™ who have no shelter
and are often ill, resulted in an
overcrowded API.

Ms. Whitzell said most evening ajld weekend
emergencies for families are dealt with by
phone with no personal interventions,
although the hospitals are available. If an
adult won"t voluntarily commit himself, and
a relative won"t involuntarily commit thenm,
they wander the street, get into trouble,
and often end up in jail until evaluation.
Families attempting to maintain the 1ill
individual at home have problems within the
family and the neighborhood. In summary,

Ms. Whitzell supported a care facility where
such adults would be receive services and
function in a safe environment.

Mark Mattaini, Director of Mental Health
Programs for Tanana Chiefs Conference, and
Chairman of the Children®s Subcommittee for
the Resource Committee for SB 520 testified.
He said in developing their plan for
children, they looked at the most serious
cases (suicidal, severe depression,
personality problems, etc.). He emphasized
the need for out-patient treatment, a
diagnostic and crisis unit with residential
capacities, individualized foster homes,
small group homes, day treatment programs,
facilities for young adults (halfway
houses), and a family hostel operation for
rural and bush areas.

Glade Birch, Executive Director of the
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Southcentral Counseling Center in Anchorage,
and a representative oi the Alaska Mental
Health Program Director®s Association
testified. He said the turnover at centers
is 170" per year. He said the suicide
explosion could be predicted when they
failed to give mental health care. He
mentioned 7 days before he arrived in
Juneau, he knew of 22 serious attempts by
school kids (2 successful). He knows cf a
village without mental health care due to
funding that average 2 attempts per month
with a population of 350.

Mr. Birch said in the initiative to identify
child abuse victims, there was a problem of
not doing anything after this is done. He
supported a community based Eetting which
would cost far less than jail or API.

He said there would be a problem of an
accredited institution such as APl running
into problems of overcrowding, and being
able to keep their accreditation.

CHANGE TAPE TO SIDE TWO

Humber 000

Number 077

Humber 091

Number

140

Mr. Birch continues his discussion in
support of community based mental health
care facilities versus cost of jail or API.

Rep. Hanley asked Mr. Birch what is covered
in APl for accreditation; the physical
plant, program, or methods of treatment. He
said everything.

Rep. Taylor asked Mr. Birch if in the
requested increment for treatment of
children, have they included in it cost that
child abuse legislation would 1incur. Mr.
Birch said no. He said they were only
funded for 3 1/2 people for their mental
health needs. Rep. Taylor said he shared
Mr. Birch®"s concerns but he was informed it
was appropriate to keep the budget where
it's at and spend $32 million on asbestos
removal. Rep. Taylor said he had a hard
time prioritizing between the risk from
ashestos exposure versus risk of suicide,
though e supported mental health needs.

Vincent VanDerHyde, Research Analyst for
Division of Mental Health distributed to the
committee a paper presented in May of last
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Number 178

year at the American Association of
Sociotology meetings in Anchorage concerning
suicide. He said the Division wanted to
further research suicide by working with the
Alaska Native Health Board who had research
money to look at suicide attempts, village
public safety officer logs, state trooper
logs, emergency treatment logs, etc.

Mr. VanDerHyde showed a set of 8 slides to
the committee. The slides look at the trend
in mental health service delivery across the
state of Alaska.

Slide 1 shows the need for mental health
services in Alaska by showing the population
growth rate. Between 1980 and 1984 the
growth rate was around 30%. In 1984, Alas?a
led the nation in population growth at 5-
1/2%. The growth rate will then decline
slightly.

Slide 2 shows the number of admissions to
the community centers. From 1974 through
1984, there was a 285% increase. In 1984,
there was a 15% increase. The projections
based on the data, shows there will be
around a 23% increase over the next 5 years.

Slide 3 shows the expansion of services.
From 1975, the admissions were 42 per 10,000
population. By 1984, it increased to 120
per 10,000 population (9.4% increase).

Slide 4 shows comparisons between
admissions, end-of-year caseloads and
clients seen for the period 1979 through
1984, while in the past 5 years, the
population has increased 30%, admissions
over 100%, and case-loads 105%. He said
during fiscal year 1984, a little over 8,000
clients were served (1.5% of Alaska“s
population).

Slide 5 shows admissions to the Alaska
Psychiatric Institute. Between 1970 and
1982 admissions increased by 175%. In 1983,
there was a slight decline due to changes in
delivery of services. In 1984, admissions
increased by another 5% due to the
population grovrth.

Slide 6 shows a count of in-patient days
(beds available). For 1983, the API
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Number 436

utilized 95% of in-patient days. For 1984,
they utilized 98%.

Slide 7 shows discharge data. A little over
50% of patients are released in 4 to 5
weeks. 5 or 6% are in APl around 6 months.

Slide 8 shows as population pressures occur,
shows over the years the populations which
become re-admissions in the system, for
example, FY83"s admissions drop off and
F784"s length of stay goes down b a ~he re—
admissions increase. He said ther”™ were two
things driving the API®s population: the
state population as it increases and the
maximum utilization of the facility driving
re-admission rates up.

Tom Koester, Attorney General®s Office,
Department of Law, testified regarding the
mental health lands litigation. He said the
mental health enabxing act, a federal
statute passed in 1956 by the U.S. Congress,
was passed because mental health services in
Alaska were unacceptable. In the 1911
Organic Act, Congress precluded the Alaska
Territorial Legislature from dealing with
mental health problems in Alaska and
retained the sole responsibility for the
federal government.

In territorial days, the federal
government®s program for dealing with a
person believed to be insane was for the
U.S. Attorney to bring an indictment against
them, try them before a jury, and if found
insane, would be sent to Momingside
Portland hospital in Oregon. If not, they"d
be released without follow-up, etc. The
Congress saw as a way to economize during a
budget crunch, to transfer this
responsibility to Alaska. The problem was
there was no means to raise revenue, which
was costing SI1.2 million per year. Congress
came up with a phased 10-year grant program
of funds to Alaska in a declining revenue
set-up, plus a cash grant to build API. To
provide a source of funds, Congress
authorized tne territory to select 1 million
acres of land (from vacant and
unappropriated federal lands in Alaska).

Mr. Koester said because Congress didn"t
know the program cost in Alaska or the worth
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Number 543

of Alaska-selected lands, they declined to
earmark all proceeds from the lands to the
mental health program. Its rationale was
they didn"t know the cost of the programs or
how much money would be generated from the
lands. They didn"t want Alaska to think
they had to use all the money for mental
health programs.

Mr. Koester said language from the bill said
proceeds and income from the land shall
first be used for expenses from the mental
health programs. Additional funds can be
used for other purposes. In 1978, there was
pressure for Alaska lands to be made
available to Alaskans and municipalities.
Since Alaska could select its lands, it
began to build on them: U of A, Juneau,
Hillside and some of the Chugach State Park,
Swanson Riv«.r oil fields, many intersections
between the Alaska Railroad, and the highway
between Anchorage and Fairbanks, etc.

Mr. Koester said the 1978 legislature
converted statutorily mental health lands to
general grant lands, in effect, directing
the Department of Natural Resources to deal
with the lands as if they were already
received. The alternative was a statutory
dedicated fund of 1-1/2% of general funds
revenues and because the language of the
statute is subject to appropriation, the
legislature has never appropriated the 1-
1/2%.

Co-Chairman Gruenberg said in 1978 the
legislature passed 2 bills, and 1 mandated
1-1/2% and the other made it discretionary.
He said the Governor signed the
discretionary bill after he signed the
mandatory bill, thereby making the operative
law discretionary.

Mr. Koester said the lawsuit was brought by
Alaskan citizens who needed mental health
services that weren"t available. The object
was to regain title to equivalent land.
Judge Taylor in Fairbanks ruled it was an
exclusive trust. Mr. Koester said most
attorneys agree with the analysis that they
are not dedisated exclusively ("shall first
be used™). The Attorney General®s office
has appealed the entire judgement made by
Mr. Taylor, which was that the 1978
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CHANGE TO TAPE

Number 000

redesignation was a breach of the trust,
which is currently pending before the Alaska
Supreme Court.

Mr. Koester stated Judge Taylor ruled it was
permissible for the Legislature to re—
designate the lands, however, if they make
the decision to treat them as general grant
lands, it must compensate the trust with the
fair market value. He said the cros9-appe2l
is of Judge Taylor®s determination that the
legislature has the power to exchange land
for money, it has not funded it, so if the
case proceeds, the final judgement is Judge
Taylor ruled the state will have a liability
of a significant amount of money. He said
they"ve attempted to communicate to the
plaintiffs that they may be able to settle
the lawsuit by coming forward with a
proposal.

Mr. Kester said the proposal is on file, and
in brief, the concept proposed is a way to
develop a process which would satisfy the
expectation of the U. S. Congress 1in 1956.
The process 1is to continue with an
accounting effort to identify the value of
the land, converts it to an unfunded
liability and then identifies proceeds from
that liability (or what they would have been
had it been funded) and then have the
necessary expenses for the mental health
needs first, and the rest for other

expenses. Rep. Taylor asked Commissioner
Pugh what the present mental health budget
was. He said around $20 million for mental

health onlv.
SIDE ONE

Mr. Koester®s testimony on the lands issue
continues. Rep. Taylor asked why they
couldn*t take care of mental health needs
the way it was intended. Mr. Koester said
the problem was they are trying not to go
beyond what Congress contemplated. He said
the lands were not dedicated exclusively to
mental health. Rep. Taylor said that the
first use for mental health. Mr. Koester
said the point was that Congress
contemplated the territorial legislature
making the me ital health needs
determination When it made the
determination, it would appropriate the
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necessary revenues from the lands to fulfill
that program. The 1956 law did not specify
what the mental health program was to look
like. Since then, Alaska has funded a
mental health program. The problems with
putting together a settlement proposal is
the Attorney General®s office does not feel
free, given the 1978 law”which governs the
performance of the AG"s duties and
obligations, that they have the latitude to
propose a settlement which would require the
legislature to undo what it did in 1978. He
said the position they have always held was
no legislature can bind a subsequent
legislature, but a previous legislature
could bind the administration, and that"s
what happened.

Co-Chairman Gruenberg adjourned the meeting
at 6:27 p.m.

House HESS 02/26/85



MENTAL HEALTH SERVICES IN THE STATE OF ALASKA

TREND ANALYSIS THROUGH FISCAL YEAR 19B4

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MENTAL HEALTH AND DEVELOPMENTAL DISABILITIES

RESEARCH AND DATA SUPPORT SECTION

(FOR INCLUSION IN THE FY19B4 ANNUAL REPORT)
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This section presents a discussion or a series of graphs based on data

efor the past several years showing the growth in mental health services 1in

the state of Alaska. Taken collectively, these data reflect the

publicaiiy funded portion of the state ™ mental health system, the impact
of population growth, and the expanding need for services in both the
inpatient and community mental health center systems.

Graph 1 on the following page shows Alaska state population estimates
from 1970 through 1939. Actual population figures form the curved lines
while projected and estimated figures are shown as a straight line.* The
states ” population increased rapidly during the period of oil pipeline
construction and development in 1974-1976, then leveled off and declined
during 1977-1979. A second 1increase began in 1930 and appears to be
increasing, though projections indicate that the rate of growth may
decrease somewhat.

Since 1930 the state population has grown by 23.27.. In 1934 alone
population 1increased by 5.4-7. This rapid increase in growth should be
kept in mind while reviewing the following trend data on mental health

services in Alaska.

"Population projections for the years 1935-1939 are based on the
ordinary least squares regression estimates using prior years data for
1970-1934. The five years projected data is thus an estimate based on the
straight 1line wh: :h best fits the actual population data for prior years.

The population figure for 1984 is a Dept, of Labor estimate.
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Graph 2 presents data on the A&Jr.,.=,,.on of new cases to the community
mental health center®s caseload. A total of 26 such centers are "funded
accross the state, located in major population ?reas and in a number of
rural or bush communities. They provide essential mental health services
in their catchment areas, and are often the only source of such services
in the more rural areas. From 1974 through 19B4 admissions to this systenm
have gone from 1,67B to 6,456, a 2B57. increase. During fiscal year 19B4
alone admissions increased 15.27..

Comparing Graph 1 with 1its population data, and Graph 2 on CMHC
admissions, it is evident that admissions closely followtJ population
growth. With the continued growth of the states®™ population an increase

2s."7 in admissions 1is expected over the next five years due to this fact

alone.
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Ratos of admission to the community mental health center system per
10,000 state population is one measure of the workload of those who
deliver mental health services throughout the state. During the period

from 1975 through 19B4 this rate has increased from 42 per 10,000

population to 120 per 10,000 population, an increase of 1B5%. During

fiscal year 19B4 the admission rate increased 9.4% compared to the
population growth rate of 5.4%. It is evident from this graph and the
preceeding one taken together that the growth in community mental health
center admissions is a function of both population growth and of their
providing services tD a greater proportion of the sta e population.

Still, there remains an unknown fraction of the -state population which
does not receive the mini mum level of essential mental health servicrs.
To some degree this is reflected in the continuing increase in the rate of
admissions to the community programs. It is expected that these programs
will continue to expand their service delivery to the extent that -they are
able to do so based on the availability of staff and funds, and that one
result Df this will be a continuing increase inadmission rates. This
will, of course, further 1increase the number of admissions and the sice of

caseloads in the system.
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.The graph on the e<following page presents three di-f-ferent measures of
the services provided by the community mental health center systen;
admissions, caseloads, and the unduplicated client count. Admissions
represent new clients coming into the system for treatment. The caseload
represents unique individuals receiving services during the last 90 days
of the fiscal year and are considered as the "open cases,” in the system.
The unduplicatod count of clients reflects the total number of specific
individuals who received service at any time during the fiscal year.

During the past five years there has been a consistent increase in
growth 1in all three of these indicators. Admissions increased 1047., the
caseload increased 1054, and the unduplicated count of cases increase J 111

percent. During the same five years population 1increased 307..
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The Division of Mental Health and Developmental Disabilities operates
the state ™ sole public psychiatric hospital, the Alaska Psychiatric
Institute, 1in Anchorage. This -facility receives both voluntary and
involuntary "admissions from accross the state and also provides forensic
services to the Department of Corrections. Graph 5 shows admissions from
1970 through 1984.

During the period 1970-19B2 admissions rose from just under 400 to
almost 1100, and increase of 1757.. The decline 1in admissions in fiscal
year 1983 was largely due to the provision of mental health services in
correctional facilities in place of the transfer of the incarcerated
patient to the psychiatric hospital in an effort both to provide better
services to forensic patients as well as more security during treatment
and in an effort to control population growth at the hospital. Population
pressures were again felt in fiscal 1984 however, as admissions kept pace
with population growth by rising almost 57. It is very likely that
pressures on the Alaska Psychiatric Institute are similiar to those in the
community outpatient system, a combination of population growth and the

need to expand services to a greater proportion of the population.
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.The Alaska Psychiatric Institute has one restriction that the
ecommunity mental health center outpatient system does not -face, and that
is the limitation of the number of beds available -for patients. Currently
the hospital 1is an accredited 176 bed facility. In terms or inpatient
days this means a maximum of 365 x 176 or 64,240 inpatient aays are
available for service delivery. In fiscal year 19B4, 62,904 inpatient
days were delivered, or 9S7 of the total available. This 1is an increase
from the previous years 957., and represents an ever thinner operating
margin.

Given the maximum use of available bedspace that these figures
reoresent, the ceiling on the number of beds available, and the population
growth which pushes the number of potential admissions higher each year,
the only systems constraint which can change is that of length-of-stay in
the facility. Essentially, it becomes necessary to shorten the period of
treatment at the hospital, on the average, 1in order to mal;e beds available
for further admissions. This 1is, of course, the solution of last resort,
and the hospital, whenever possible, attempts to increase the efficient

utilisation of existing resources rather than decrease treatment time.
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NGraph 7 on the -Following page presents data on the lengtn-of-stay at
.the Alaska Psychiatric Institute. In 1983 when admissions decreased
slightly the lengtn-of-stay increased; 1in 19B4 when admissions increased
the length-of-stay decreased. This relationship between length-o-f-stay
and admissions is a re-flection o-f the ¢act that the resources o-f the API,
as shewn by the '987 utilisation of inpatient days, 1is at4its maximum
e-f-fective limit. The basic problem -for the -facility is to balance
pressures -from -further admissions with the need -for completion of a course
of treatment for patients. If population pressures continue to mount and
no alternative to admission to the hospital 1is found, length-of-stay 1is
predicted to further fall as patients are released with fewer days under

treatment.
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.Graph 8, Gn the percent readmissions to the Alaska Psychiatric
-Institute, shows the results of decreasing length-o-f-stay on readmission
rates. As length-o-f-stay decreases the readmission rate -for -former
hospital patients tends to increase. There are thus two driving -forces at
work to raise the number of admissions to the hospital; the growing Alaska
state population and the revolving door of readmissions..

The data represented in these graphs depicts a mental health delivery
system under considerable stress and likely very near to operating at the
extremes of its capacity. If the predicted trends continue over the next
very few years some hard choices are going to have to be faced. Expansion
of costly services, new construction, expanded community support systems,
alternative hospital and community placements, the prioritication of
service delivery, the designation of target populations, and the reduction

in the overall availability of services are all possible outcomes.
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EXCERPTS
of
TWO DECADES OF UNANIMOUS STATE LEGa™ OPINION
SUPPORTING
THE POSITION OF
THE ALASKA MENTAL HEALTH ASSOCIATION
REGARDING THE ADMINISTRATION OF MENTAL HEALTH LANDS
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In 1964 Opinions ot the Attorney General No. 7, September
14, 1964, Re: Selection of Mental Health f,1 School and
University Lands i Boroughs Attorney General Warren C. Colver

wrote 1in part:

Mental Health lands in Alaska were established under a
Federal grant which directed that the lands be administeresd
as a public trust and the incomne therefrom "be applied to
meet the necessary expenses of the mental Health program of
Alaska."

The grants by the Federal Government of School and
University lands and Mental Health lands were confirmed and
transferred to the State of Alaska upon its admission to
the Union und".r Section 6K of the Alaska Statehood Act (72
Stat. 339) , fi.tji the express proviso that they £e used for
the purposes for which .they were reserved” (emphasis added)

Since Statehood, _he State of Alaska has continued to
use these lands and the proceeds derived therefrom for the
special purposes for which the Federal Government originally
granted these lands to the Territory of Alaska. The
Director of the Division of Lands is authorized by As.
38.05.035 to select, administer and dispose of Mental Health
lands for the support of the Mental Health program. As
38.05.035(a)(13) provides as follows:

"select, administer, and dispose of mental health
lands phe support of the mental health program
(emphasis added in Colver letter)

The Legislature has clearly established a policy that
the Mental Health lands continue to be dedicated*for the
support of the Mental Health program.

In conclusion, it is our opinion that the Mental Health
School and University lands of the State are not
unappropriated, unreserved State lands within the meanting
of As 07.10.150 and are not subject to selection by a
e borough under that Act.

However, in the actual administration of Mental Health Lands

the State:
- Transferred Mental Health Lands to various State of
Alaska agencies with no or inadequate compensation and/or
accounting to the Mental Health Lands Trust;

Transferred Mental Health Lands into State Parks or

$-0



other non-revenue producing categories with no or inadequate
compensation and/or accounting to the Mental Health Lands
Trust;

- Took public rights-of-ways from Mental Health Lands with

no or inadequate compensation and/or accounting to the
Mental Health Lands Trust;

Took gravel and other valuable materials from Mental
Health Lands with no or inadequate compensation and/or
accounting to the Mental Health Lands Trust;

— Purportedly sold, leased, exchanged, or otherwise
purported to convey Mental Health Lands or interests therein
to third parties with no or inadequate compensation and/or
accounting to the Mental Health Lands Trust;

Otherwise violated its trust responsibilites in the
management of Mental Health Lands;

all in violation of clearly established legal requirements for

the administration of federal trust lands.

By 1975 there nad been enough questions raised with regard
to the administration of Mental Health Lands and other trust
lands by the State of Alaska (University and School) that a paper
on the subject was written by a State of Alaska, Division of
Lands Summer Law Clerk, Ronald L. McGowan entitled £ Report On
hlagjcals School,, University And Mental Health Lands (The McGowan

Report). See Exhibit A.

Among other things the McGowan Report states:

Some State of Alaska agencies are currently using
these lands without making any compensation.
This practice appears to be in violation of law. (p.12)

...the Attorney General held that such [Mental Health]

lands could be exchanged for general grant lands under
certain contintions; specifically: 1. such exchange will
further a legitimate state purpose; 2. the integrity of the
ingjvtal, health hmst he .preserved: and, 3. £h& .exchange, njt
least in p.ajt® supports the mental health program, (p-8)



In the final analysis Alaska must see to it that its
school, university and mental health lands continue to be
in support of the ourooses for which they were oranted.

(p.14)

To assure that these lands continue to support the
purposes tor which they were granted, any proceeds, 1income,
or other funds derived from them must go to the support of
the appropriate program, (p-15)

(Emphasis Added)

By 1976 there had been general recognition within the State
of Alaska®"s Division of Lands, that the Alaska Mental Health
Enabling Act was being violated by the State of Alaska 1in its

administration of Mental Health Lands.

On January 28, 1976 Dale P. Tubbs, Deputy Director, Division
of Lands, Department of Natural Resources, State of Alaska wrote
to George E. Utermohle, Legislative Intern, Legislative Affairs

Agency 1in response to a series of written questions 1in part:

The criteria used in selecting mental health grant
lands was to create money for the fund from the management
and disposal of the lands and resources involved. Lands
were picked adjacent to communites knowing that the
expansion would involve the land and be needed for economic
reasons. Also large blocks of land were picked where known
resources were involved that would create revenue.

In many instances recommendation by any of these
agencies [various State agencies) may have an adverse
impact on the production of revenue.

.. It can be estimated however that not morethan
5000 acres of mental health lands have been sold.

; Also past legislation and state use has
appropriated some of the lands without generating revenue.



. It would be recommended that any legislation that
tends to appropriate mental health lands require a fiscal
note determining the land value that is being taken from the
mental health grant to the benefit of the legislation. To
compensate the loss oy putting the lands into a non-revenue
producing category it could be suggested thbat the
Legislature be required to put into the mental health fund
account the market value of the lands appropriated.

On April 27, 1976 Michael C. T. Smith, Director, Division of
Lands, Department of Natural Resources, State of Alaska wrote to
Guy R. Martin, Commissioner, Department of Natura Resources on
Sc.ig.gi-c. SLiysisity, and flenfcal flaalfch Giant Lands - Lac of

Effective Programs 1in part:

The primary purpose for the existence of these
lands is to generate revenues from their lease or sale, the
revenues then to be used in furthereance of the respective
program.

At this time there is no trust fund for the Mental
Health Land revenues, although a strict accounting of
revenues received from Mental Health Lands is kept as these
monies enter the General Fund.

. . . However, it is unfair to the university program,
as well as technically flaunting the purposes for which
lands were given to University, for these lands to be
permanently tied up in a nonrevenue producing
classification. Other examples include considerable
acreages of Mental Health, School and University lands
presently withgdrawn within Chyugach State Park and Palmer
Hay Flats Wildlife Refuge.

On February 8, 1977, Assistant Attorney General Thomas E.
Meacham, wrote a "Brief Synopsis of School, University and Mental
Health Land Statutes" (Meacham Synopsis). Portions of the
Meacham Synopsis are:

State courts in other states have discussed the
trust responsibilites of states regarding lands granted them
under Lne terms of a particular federal act, and have
generally neld that the administration of the lands must

$3
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Department of Natural Resources
4-7-86
CSSSHB 128
Revised Fiscal. Note Addendum

Analysis

Several detailed reports, audits, and appraisals would be
required under this bill, and indeed are required under the
Supreme Court decision in Weiss v. Alaska, as interpreted by
the Attorney General®s Office. No funding is included for
contracting with the plaintiffs and intervenors in the case.

FY 87

1. Account for all funds or land received from conveyances
and exchanges made between July 19, 1978 and October 4,
1985. Estimated costs; $40,80 ,

We estimate that 4,650 cases (2,370 land conveyances, 1,370
mining claims, 390 rights-of-way, 275 land leases, 25 timber
or material sales, 110 oil and gas or coal leases, and 110
miscellaneous cases) will have to be audited to determine
the amount received and/or appraised. Land discounts will
have to be accounted for during this process. This process
will take a Natural Resource Officer | approximately one
year (37.8 personal services; 1.0 travel; 1.5 contractual;
0.5 commodities).

2. Identify and appraise all less than fair market value
conveyances and encumbrances. Estimated costs: $304,800.

These appraisals will be performed contractually. However,
the department must prepare reports and maps containing
information about each parcel before the contract can be
let. We also note that these appraisals cover only those
mental health parcels that are no longer in trust status.
The approximately 700,000 acres 1in trust status are not to
be appraised. IT section 3(b) of the bill intends that all
mental health land be appraised, then the cost will be
$1,206,100.

The reports and maps must take approximately 1,100 parcels
into consideration. We expect this project to take a single
Natural Resource Officer | three months to complete.
Additionally, the project will need funding for supplies and
contractual clerical services (9.5 personal services; .5
contractual; .2 commodities).

The appraisals are expected to cost $294,600. We project
that approximately 820 parcels totalling 268,000 acres will
need appraisals at an estimated cost of $215,000. This
figure could be reduced to $28,000 if the department uses
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the Opinion of Value panel method similar to that used 1in
meeting the court stipulated appraisal for mental health
land values as of July 19, 1978. The Opinion of Value
method has been criticized by the plaintiffs and
intervenors.

In addition, approximately 276 leases must be reappraised at
five-year intervals. Currently these leases may not be
reappraised for twenty-five years which will create a
discrepency with fair market value rental. The approximate
cost of these lease reappraisals is $79,600.

3. Provide management oversight of all transactions and
account for funds received from mental health lands.
Estimated costs; $142,700.

Statewide trust management oversight can be provided by a
Natural Resource Manager |1l with support from a Natural
Resource Officer I. That manager would be expected to
review a large number of transactions, with research
assistance from a subordinate, to ensure that the trust is
not breached. It is expected that the manager will also
provide the necessary coordination between the department
and the plaintiffs, and will be required to travel.

Accounting functions can be broken into two parts: ongoing
accounting services, and an independent audit. An
accounting Technician | will be needed to receive and
separately process that portion of the approximately $1.5
billion taken in by DNR annually that should be assigned to
the mental health accounts.

Line items in this total are: 124.0 personal services;
6.0 travel; 11.3 contractual; and, 1.4 commodities.

4. Provide administrative support to the commission.
Estimated coivts: $53 ,600.

The department would need to provide administrative support
to the commission which _ncludes arranging meetings,
preparing briefing packets, documenting meeting results, and
clerical support. The Natural Resource Officer I listed 1in
item 3 above could assist with the details of action review
and a Clerk Typist Il1l would be needed to assist with typing
and organization of meetings. Contractual monies would
cover duplication costs, phone charges, postage, etc.

Travel and per diem funding is for meetings of the
commission. Commodities money is to cover routine supplies
and maps (27.1 personal services; 18.0 travel;

6.0 contractual; 2.5 commodities).
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5. Executive Director anu secretary for Commission.
Estimated costs: $146,100.

The executive director receives a monthly salary at the
division director level (range 26). Office support is
provided by a secretary (range 10). Both persons serve 1in
the exempt service. Travel funding enables the director to
meet regularly with the diverse mental health constituent
groups. Contractual funding provides office space and
overhead. Equipment funding i1s for a one time purchase of
office equipment. Line item totals are: 110.1 personal
services; 8.0 travel; 20.0 contractual; 5.0 commodities,
and, 3.0 equipment.

FY 88

All anticipated court ordered reports will be completed in
FY 87. Therefore, FY 88 costs will be substantially
reduced. Support for the commission will include 3 months
of an NRO I, the clerk typist 1llI, and similar support costs
(36.6 personal services; 18.0 travel; 6.5 contractual; 2.7
commodities).

The department would continue to provide the oversight
function described in item 3 for FY 87 with costs of 124.0
personal services, 6.0 travel, 11.3 contractual, and 1.4
commodities.

The executive director, staff, and support costs, minus

equipment, continue in FY 88: 110.1 personal services; 8.0
travel; 20.0 contractual; and, 5.0 commodities.
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Department of Natural Resources
4-3-86
CSSSHB 128
Revised Fiscal Note Addendum

Analysis

Several detailed reports, audits, and appraisals would be
required under this bill, and indeed are required under the
Supreme Court decision in Weiss v. Alaska, as interpreted by
the Attorney General"s Office. No funding 1is included for
contracting with the plaintiffs and intervenors in the case.

FY 87

1. Account for all funds or land received from conveyances
and exchanges made between July 19, 1978 and October 4,
1985. Estimated costs: $40,800.

We estimate that 4,650 cases (2,370 land conveyances, 1,370
mining claims, 390 rights-of-way, 275 land leases, 25 timber
or material sales, 110 oil and gas or coal leases, and 110
miscellaneous cases) will ha/e to be audited to determine

the amount received and/or appraised. Land discounts will
have to be accounted for during this process. This process
will take a Natural Resource Officer | approximately one

year (37.8 personal services; 1.0 travel; 1.5 contractual;
0.5 commodities).

2. Identify and appraise all less than fair market value
conveyances and encumbrances. Estimated costs: $304,800.

These appraisals will be performed contractually. However,
the department must prepare reports and maps containing
information about each parcel before the contract can be
let. We also note that these appraisals cover only those
mental health parcels that are no longer in trust status.
The approximately 700,000 acres 1in trust status are not to
be appraised. IT section 3(b) of the bill intends that all
mental health land be appraised, then the cost will be
$1,206,100.

The reports and maps must take approximately 1,100 parcels
into consideration. We expect this project to take a single
Natural Resource Officer | three months to complete.
Additionally, the project will need funding for supplies and
contractual clerical services (9.5 personal services; .5
contractual; .2 commodities).

The appraisals are expected to cost $294,600. We project
that approximately 820 parcels totalling 268,000 acres will
need appraisals at an estimated cost of $215,000. This
figure could be reduced to $28,000 if the department uses
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the Opinion of Value panel method similar to that used 1in
meeting the court stipulated appraisal for mental health
land values as of July 19, 1978. The Opinion of Value
method has been criticized by the plaintiffs and
intervenors.

In addition, approximately 276 leases must be reappraised at
five-year incervals. Currently these leases may not be
reappraised for twenty-five years which will create a
discrepency with fair market value rental. The approximate
cost of these lease reappraisals is $79,600.

3. Prc/ide management oversight of all transactions and
account Tfor funds received from mental health lands.
Estimated costs; $142,700.

Statewide trust management oversight can be provided by a
Natural Resource Manager Il with support from a Natural
Resource Officer 1. That manager would be expected to
review a large number of transactions, with research
assistance from a subordinate, to ensure that the trust 1i.s
not breached. It is expected that the manager will also
provide the necessary coordination between the department
and the plaintiffs, and will be required to travel.

Accounting functions can be broken into two parts: ongoing
accounting services, and an independent audit. An
accounting Technician 1 will be needed to receive and
separately process ®that portion of the approximately $1.5
billion taken in by DNR annually that should be assigned to
the mental health accounts.

Line items in this total are: 124.0 personal services;
6.0 travel; 11.3 contractual; and, 1.4 commodities.

4. Provide administrative support to the commission.
Estimated costs: $53,600.

The department would need to provide administrative support
to the commission which includes arranging meetings,
preparing briefing packets, documenting meeting results, and
clerical support. The Natural Resource Officer 1 listed in
item 3 above could assist with the details of action review
and a Clerk Typist 11l would be needed to assist with typing
and organization of meetings. Contractual monies would
cover duplication costs, phone charges, postage, etc.

Travel and per diem funding is for meetings of the
commission. Commodities money 1is to cover routine supplies
and maps (27.1 personal services; 18.0 tr-vel;

6.0 contractual; 2.5 commodities).
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5. Executive Director and secretary for Commission.
Estimated costs; $146,100.

The executive director receives a monthly salary it the
division director level (range 26). Office support is

provided by a secretary (range 10). Both persons serve in
the exempt service. Travel funding enables the director to
meet regularly with the diverse mental health constituent
groups. Contractual funding provides office space and
overhead. Equipment funding is for a one time purchase of
office equipment. Line item totals are: 110.1 personal

services; 8.0 travel; 2C.0 contractual; 5.0 commodities;
and, 3.0 equipment.

FY 88

All anticipated court ordered reports will be completed 1in
FY 87. Therefore, FY 88 costs will be substantially

reduced. Support for the commission will include 3 months
of an NRO I, the clerk typist I1Il, and similar support costs
(36.6 personal services; 18.0 travel; 6.5 contractual; 2.7
commodities).

The department would continue to provide the oversight
function described in item 3 for FY 87 with costs of 124.0
personal services, 6.0 travel, 11.3 contractual, and 1.4
commodities.

The executive director, staff, and support costs, minus

equipment, continue in FY 88: 110.1 personal services; 8.0
travel; 20.0 contractual; and, 5.0 commodities.
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Department of Natural Resources
3-24-86
CSSSHB 128
Fiscal Note Addendum

Analysis

Several detailed reports, audits, and appraisals would be
required under this bill, and indeed are required under the
Supreme Court decision in Weiss v. Alaska, as interpreted by
the Attorney General®s Office. No finding is included for
contracting with the plaintiffs and intervenors in the case.

FY 87

1. Account for all funds or land received from conveyances
and exchanges made between July 19, 1978 and October 4,
1985. Estimated costs: $40,800.

We estimate that 4,650 cases (2,370 land conveyances, 1,370
mining claims, 390 rights-of-way, 275 land leases, 25 timber
or material sales, 110 oil and gas or coal leases, and 110
miscellaneous cases) will have to be audited to determine
the amount received and/or appraised. Land discounts will
have to be accounted for during this process. This process
will take a Natural Resource C ficer | approximately one
year (37.8 personal services; 1.0 travel; 1.5 contractual;
0.5 commodities).

2. Identify and appraise all less than fair market value
conveyances and encumbrances. Estimated costs: $304,800.

These appraisals will be performed contractually. However,
the department must prepare reports f-nd maps containing
information about each parcel before the contract can be
let. We also note that these appraisals cover only those
mental health parcels that are no longer in trust status.
The approximately 700,000 acres in trust status are not to
be appraised. If section 3 () of the bill intends that all
mental health land be appraised, then the cost will be
$1,206,100.

The reports and maps must take approximately 1,100 parcels
into consideration. We expect this project to take a single
Natural Resource Office r I three months to complete.
Additionally, the project will need funding for supplies and
contractual clerical services (9.5 personal services; .5
contractual; .2 commodities).

The appraisals are expected to cost $294,600. We project
that approximately 820 parcels totalling 268,000 acres will
need appraisals at an estimated cost of $215,000. In
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addition, approximately 276 leases must be reappraised at
five-year intervals (the Legislature created a first term of
25 years during which time rents cannot be raised). The
approximate cost of these lease reappraisals is 279,600.

In meeting the court stipulated appraisal for mental health
land values as of July 19, 1978, the department used an
Opinion of Value Panel approach which has subsequently
caused the plaintiffs and intervenors much concern. Using
this approach here, the estimate for appraisals reduces to
$28,000.

3. Provide management oversight of all transactions and
account for funds received from mental health lands.
Estimated costs: $142,700.

Statewide trust management oversight can be provided by a
Natural Resource Manager Il with support from a Natural
Resource Officer 1. That manager would be expected to
review a large number of transactions, with research
assistance from a subordinate, to ensure that the trust is
not breached. It is expected that the manager will also
provide the necessary coordination between the department
ar.d the plaintiffs, and will be required to travel.

Accounting functions can be broken into two parts: ongoing
accounting services, and an independent audit. An
accounting Technician | will be needed to receive and
separately process that portion of the approximately $1.5
billion taken in by DNR annually that should be assigned to
the mental health accounts.

Line items in this total are: 124.0 personal services;
6.0 travel; 11.3 contractual; and, 1.4 commodities.

4. Provide administrative support to the commission.
Estimated costs: $53,600.

The department would need to provide administrative support
to the commission which includes arranging meeting”,
preparing briefing packets, documenting meeting results, and
clerical support. The Natural Resource Officer 1 listed in
item 3 above could assist with the details of action review
and a Clerk Typist 111 would be needed to assist with typing
and organization of meetings. Contractual monies would
cover duplication costs, phone charges, postage, etc.

Travel and per diem funding is for meetings of the
commission. Commodities money is to cover routine supplies
and maps (27.1 personal services; 18.0 travel;

6.0 contractual; 2.5 commodities).
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FY 88

All anticipated court ordered reports will be completed in
FY 87. Therefore, FY 88 costs will be substantially
reduced. Support for the commission will include 3 months
of an NRO I, the clerk typist Ill, and similar support costs
(36.6 personal services; 18.0 travel; 6.5 contractual; 2.7
commodities).

The department would continue to provide the oversight
function described in item 3 for FY 87 with costs of 124.0
personal services, 6.0 travel, 11.3 contractual, and 1.4
commoditie
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| I | BILL SHEFFIELD, GOVERNOR

POUC
DEPARTMENT OF NATURAL RESOURCES %LANEAU’ALASKAZZE(%M

OFFICE OF THE COMMISSIONER
April 25, 1985

Mr. Michael Penfold

State Director

Bureau of Land Management
701 C Street, Box 13
Anchorage, AK 99513

Dear’»90”enfold:

Thank you for your comments regarding HB 128 (mental health
lands).

As you know from my past actions on allotment reconveyances,
I ag"ee with you that the State should reconvey valid Native
allotments whether or not they are on mental health lands.
This is a concern that we have raised with the bill"s
sponsors and with each member of the House of
Representatives (see attachment).

I hope that BLM will not permit the consideration of this
bill by the Legislature to impede expeditious action on

valid allotments. As | have stated before 1in writing and in
person, the S+-ate remains committed to timely federal,
review, survey, and conveyance of valid allotments. This 1is

a high priority for the State and we will continue to do
everything we can to cooperate.

Sincerely,

Esther C. Wunnicke

Attachment: March 8 letter to all legislators n

. . <
cc: w/incoming - £,

Rep. M. M. Miller, Chair, House Judiciary
Rep. Marco Pignalbert, Sponsor, HB 128
Rep. Ben Grussendorf, Speaker of the House
Rep. Al Adams, Chair, House Finance

Rep. Peter Gall

Senator Richard Eliason

10-J9LH



March 8, 1985

The Honorable Mitchell Abood, Jr.
Alaska State Senate

Pouch V

Juneau, AK 99811

Dear Senator Aboodt

I am writing each member of the Legislature to provide
current information on two issues of rising concern to
Alaskansi the management of the state®s mental health
lands and progress in negotiations between the state and
Seldovia Native Association, Inc. (SNA) regarding a
possible land exchange in Kachemak Bay State Park. These
two issues are largely unrelated, but they are summarized
in this letter owing to the broad interest that has been
exhibited in them.

Mental Health Lands Status

I am enclosing a briefing packet on the mental health
lands issue, but let me also provide a summary progress
report.

The current issue regarding mental health land management
arises from a class action lawsuit that has reached the
Alaska Supreme Court, 1in which plaintiffs contest 1978
legislation that redesignated mental health lands for
general use and provided for a mental health trust fund
to which appropriations have not been made (AS 37.14.010-
.050).

The mental health lands include valuable acreage in the
Swanson River oil and gas field, Beluga coal field, Trans
Alaska Gasline System project, and Eklutna water project.
Pursuant to the 1978 legislation, other mental hoalth
lands have been conveyed to municipalities in fulfillment
oi their entitlements and to individuals under land
disposal programs. At the Court"s direction we are
conducting an audit and inventory of mental health lands
that will produce preliminary results in mid-March and
will be complete in mid-May. The audit will indicate
more clearly what is at stake, but we are already aware
that the mental health lands could be very valuable
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because of their location and resources. I will keep you

informed as this information becomes available*

The state has expressed to the sponsors of HB 128
(providing for a moratorium Oi conveyances of mental
health lands) 1its interest in discussing settlement of
the litigation that is pending in the State Supreme Court
or of possible litigation in federal court (as threatened
by the Alaska Mental Health Association)* Our attorney,
Tom Koester of the Department of Law, has been designated
by the administration to serve as the point w<f contact in
these negotiations. Either Tom or members of my staff
remain available to brief you further.

I believe that passage of legislation such as HB 128
could have an adverse effect on the state®s management of
these lands without corresponding benefits for the
plaintiffs in the suit. I want to be sure that you are
aware of our interest in constructive resolution of the
litigation.

Kachemak Park Land Exchange

A 1978 agreement between the state and the Seldovia
Native Association, Inc., (SNA) provides for a full
trade-out of the corporation®s land within Kachemak Bay
State Park for an equal-value amount of state land
outside the park. This exchange has been under way for
several years, during which time the state has exchanged
for about 3,500 acres of SNA land within the park. At
present, there are another 23,000 acres of SNA land
within the park.

To the frustration of both parties, completion of the
trade has been delayed by several factors. Foreracst is
the difficulty of identifying a sufficient amount of

state land of interest to SNA which can be made available
for the trade. Our experience indicates that Seldovia is
primarily interested in developable state land with road
access or water frontage. Obviously, this type of state
land is in short supply and in high demand from other
competing interests (particularly on the Kenai Peninsula).

In an attempt to complete this trade as soon as possible
in a single action (rather than in phases), | have
instructed my staff to identify a large inventory of
potential trade land, including land outside the Kenai
Peninsula area. We will 1identify a pool of land well 1in
excess of that needed to complete an equal va.lue exchange,
so as to afford Seldovia and the state the flexibility to
refine the land pool as needed. Mr. Fred Elvsaas,

vifir: #
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President of the SNA, has received a preliminary list of
seme available state land, and | ¥e explained to him that
our statutes require our preliminary agreement to undergo
public and legislative review. The department cannot
unilaterally commit state land to the trade without this
review.

In recent correspondence copied to members of the Legis—
lature, the president of SNA signalled a lack of confi—
dence in the department®s approach to the exchange. I
have met with Mr. Elv&aas on numerous occasions and each
time | have reiterated my interest in and commitment to
the trade - but 1 also have tried to clarify that land
exchanges are subject to a public process and that no
agreement can be considered final unless it passes
through the required process. I want you also to be
aware of this process and my interest in the trade.

As you will see in the enclosed briefing paper on land
exchanges, an exchange of such magnitude is subject to
legislative approval. AS 38.05.020(a) requires legisla—
tive approval if an exchange involves state land having
an appraised or estimated fair market value of more than
$5,000,000, or is for other than equal appraised fair
market value. The department will continue attempts to
negotiate the trade this spring and summer with SNA.
Assuming we reach an agreement, 1 expect to hold public
hearings on the trade this fall and submit the exchange
for legislative review under AS 38.50.140 at the begin—
ning of the 1986 session.

I will do my best to keep you advised as we continue to
negotiate with SNA. I would be pleased to arrange a
briefing on the trade for you if you are interested.

Sincerely,

Esther C. Wunnicke
Commissioner

Enclosures

ccs Governor Bill Sheffield
John Shively, Office of the Governor
Attorney General Norm Gorsuch
Tom Koester, Department of Law
Tom Hawkins, Division of Land
and Water Management
Fred Elvsaas, Seldovia Native Association, Inc.
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Anchorage, Alaska 99513
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\] E3 TOP
Mrs. Esther C. Wunnicke MRCES
Commissioner

Department of Natural Resources APR 15 1985
Pouch M

Juneau, Alaska 99811 COMMISSIONER™S OFFICE

JUNEAU
Dear Mrs. Wunnicke:

We, at the Bureau of Land Management, were dismayed to learn
recently of the introduction of House Bill No. 128 in the

present legislative session. Its intent is to prohibit the
State of Alaska from conveying or disposing of Mental Health
Trust lands received from the Federal government. We would like

to share our concern with your office because this proposed
legislation is in partial contradiction to legislation passed
last year permitting such reconveyance.

Senate Bill No. 375 was passed in the 1984 session as enabling
legislation to permit the State of Alaska to quitclaim lands
wrongfully or erroneously conveyed by the Federal government.
Both the State of Alaska and the Bureau of Land Management are
presently in the process of preparing reconveyance procedures to
implement last year®s legislation, an action necessitated by the
issuance of Stipulated Procedures by the United States District
Court which resulted from the Ethel Aguilar, et al, class action
lawsuit. These procedures direct the return of valid claims
under the Native Allotment Act of 1906 where land had
inadvertently been patented to the State of Alaska.

House Bill No. 128, presently in the Judiciary Committee, 1is not
only contradictory in part to the enabling legislation passed
last year, it is in opposition to work already accomplished in
the Haines area, an area of priority by request of the State of
Alaska. Specifically, there are 19 Native allotments 1in the
Haines vicinity which involve Mental Health Trust lands. The
Haines locality is not an isolated situation; there are other
areas throughout the State involving Native allotments and
Mental Health Trust lands.



It is hoped your office will bring House Bill No. 128 to the
attention of the Chief Executive or mediate its outcome in
committee to the satisfaction of all concerned.

Sincerely yours,

Michael J. Penfold
State Director
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FAIRBANKS. ALASKA 99701
PHONE: (9071 452-1563

POUCH K mSTATE CAPITOL
JUNEAU. ALASKA 99311
PHONE: (907) 465-3600

The Honorable Peter Goll

Alaska State House of Representatives
Pouch V

Juneau, AK 99811

Re: HB 128 (mental health trust land)
Dear Representative Goll:

You asked "[h]Jow will 1IB 128, relating to mental health
trust lands, affect any wrongfully conveyed Mental Health lands?""
The thrust of your 1inquiry appears to be whether HB 128, which
would preclude the state from conveying or otherwise disposing of
any land owned in fee, which the state received from the federal
government under section 202 of the Alaska Mental Health Enabling
Act of 1956, P.L. 84-830, would preclude the state from imple—
menting ch. 152, SLA 1984. That statute authorized the state to
transfer land back to the federal government if the land was
wrongfully or erroneously conveyed by the federal government to
the state in the first place. It was designed particularly to
facilitate the granting of certain Native allotments.

The short answer to your gquestion 1is that HB 128, if
enacted, probably would preclude the state from transferring the

land back to the federal government. The general rule is that a
subsequently passed law takes precedence over a previously passed
law to the extent of any 1inconsistency. However, if there was

sufficient legislative history indicating that the legislature
did not intend HB 128 to prevent the state from 1implementing
ch. 152, SLA 1984, it is possible that HB 128 would not preclude
the transfer back to the federal government which that tirlier
statute authorized. In other words, there is no clear answer to
youi question, although (in the absence of rather clear evidence
of legislative intent to the contrary) it is Ulikely that HB 128
would preclude a transfer back to the federal government.

To ensure that HB 128 does not have that effect, you
suggest that an amendment to HB 128 might solve the problem. You
propose that the word "properly™ be 1inserted on line 12 after the
word "was."™ We would suggest, as a possible alternative, that
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the following phrase be inserted at the end of line 13 after the
reference to "(P.L. 84-830):" ", except as authorized by AS 38.-
05.035(b)(9)." This would make 1t abundantly clear that HB 128
was not intended to preclude the state from implementing the 1984
statute which added paragraph (9) to AS 38.05.035(b).

As you may know, the Administration has not yet had an
opportunity to comment 1in detail on HB 128. We believe that
there are a number of considerations that have not yet been
brought to the legislature®s attention regarding this bill, and
look forward to an opportunity to make our concerns known. As a
result, our suggestion of the foregoing amendment to take care of
the problem you raise should not be considered as Administration
approval or agreement with the bill as a whole.

IfT we can provide further information or answer any
additional questions, please contact us at your convenience.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

By: .
G. Thomas Koester
Assistant Attorney General

GTK:dim

ccC: Honorable Esther C. Wunnicke
Commissioner
Department of Natural Resources



ALASKA STATE LEGISLATURE

Katie Hurley, House of Representatives

Pouch V Chair, Slate Attairs Committee
Juneau, Alaska 99811 Member, Health Education & Social Services
Ph: (907) 465-4763 Member, Alaska Legislative Council

: Member, House Special Committee on Fisheries
Box 870157

Wasilla, Alaska 99687

April 4, 1985

Representative Mike M. Miller
Chair, House Judiciary Committee
Pouch V

Juneau, Alaska 99811

Re: House Bill No. 128 -
No Conveyance of Mental
Health Lands

Dear Mike:

A constituent of mine, Dallas Nichols, P. 0. Box 520111,
Big Lake, Alaska 99652, has called to seek assistance 1in
protecting his application to purchase a piece of mental
health land. He has built a home on leased mental health
land and has an application in to purchase the Iland. Is
it possible to amend the bill to insert language that
would include any applications for purchase that are
currently pending?

You will receive a letter from Mr. Nichols this week
detailing his problem. [ will appreciate your
consideration of this request.

Sincerely,

Katie Hurley
Representative

cc: Dallas Nichols
Representative Pignalberi



CITY/BOROUGH OF JUNEAU
ALASKA'S CAPITAL CITY

April 4, 1985

House Judiciary Committee
Pouch V
Juneau, AK 99811

Re: HB 128 (Mental Health Lands)
Gentlemen:

The City and Borough of Juneau is acutely aware of the inadequacy
of the state revenues available for the support of mental health
and 1is certainly in sympathy with the ultimate goals of those who
support HB 128. However, we believe there are problems with the
approach taken in HB 128 that dictate a different or modified
course of action.

When the legislature adopted 182 SLA 1978, it not only released
the mental health lands from the mental health trust, it also
established a money trust as a substitute for the land trust.
See AS 37.14.010 through 050. As provided in AS 37.14.050, the
Commissioner of the Department of Revenue was to transfer to this
trust fund an amount equal to one and one-half percent of the
total revenue derived from the management of state land,
including rents and royalties. Of course, the transfer was
subject to legislative appropriation of sufficient funds. The
legislation also established a Mental Health Fund Advisory Board
consisting of the Director of the Division of Mental Health, the
Chairman of the Merfal Health Advisory Council and the
Commissioner of the Department of Revenue.

When the redesignation concepts found 1in 182 SLA 1978 were being
discussed 1in the legislature, there were two clearly identified
goals the legislature sought to accomplish. First, it was
perceived that the mental health trust lands had not been put to
productive use and were not producing 1income to be wused for
mental health programs. The trustees for the mental health Iland
trust fund did not appear to be making any effort to make the
land either productive or available for use by the citizens of
the state. Because the land was unproductive, there was no
income to be used for mental health purposes. Changing the trust
from a land trust to a money trust would create a trust with a
much higher probability of having income that could be devoted to
mental health programs in the state.

155 South Seward Street, Juneau, Alaska 99801
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In addition, 1in the mid and late 1970°s, there was a vmal and
widespread outcry for the state to make availaKli large

quantities of land for private ownership and development. This
Act was one of several adopted by the legislature 1in response to
that outcry. By redesignating the mental healthland as general

grant land, land became available for conveyance by the state to
private individuals wunder the various land disposal programs
established by the legislature. In audition, it made the land
available for selection by municipalities to meet the land
entitlements they had received under 180 SLA 1978.

The City and Borough of Juneau 1is one of several Alaskan
municipalities that has selected former mental health lands as a

part of 1its entitlement. Currently over 3,800 acres of former
mental health Jlands within the City and Borough of Juneau have
been selected as a part of our land entitlement,but have not yet
been conveyed to us. We madeour selections in reliance on the

statute and do not believe it would be either fair or equitable
for the legislature to now renege on 1its prior action, at least
as to the Ulands selected and tentatively approved under the
Municipal Land Entitlement Act. The state is already involved 1in
enough litigation in this matter without putting municipalities
in the position of having to consider litigation to protect their
selections. We all have better things to do with our time than
to spend it in court. We urge you either to appropriate to the
mental health fund me monies promised by the legislature or, if
you believe the mental health lands still held by the state
should be restored to the trust, then you should except from this
bill those lands that have been selected by a municipality and
tentatively approved for conveyance by the state.

GLS:jr



FROM: JEANETTE GRASTO
1369, BALLAINE RD
FBX 99701

PHONE: 455-6212
RE: HB 3.13 6. HB 128 ~ MENTAL HEALTH

PLEASE PASS HB 313. THE MENTALLY ILL HAVE BEEN
D |SORIMINATEI) AGAINST IN MANY AREAS INCLLDINT INSIJRANCE. THIS
BILL wouLD HELP CORRECT THIS FOR ALASKA"S CITIZENS. PLEASE ALSO
SUPPORT HB 1728. FURTHER TRANSFER OF STATE MENTAL HEALTH LANDS
SHOULD BE STOPPED UNTIL THE ISSUE IS RESOLVED IN COURT
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1*"D LIKE THIS BILL PASSED.
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INTERIOR DELEGATION
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