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O r i g i n a l  s p o n s o r :  J u d i c i a r y / C h i e f  J u s t i c e
A l a s k a  S up r em e  C o u r t

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 118 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  s m a l l  c l a i m s ,  a n d  t h e  d u t i e s  o f

m a g i s t r a t e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 22 .15 .040 i s  am ended  t o  r e a d :

S e c .  22 .15 .040 .  SMALL CLAIMS. When a c l a i m  f o r  r e l i e f  d o e s  n o t

e x c e e d  $5,000 [$2,000] e x c l u s i v e  o f  c o s t s ,  i n t e r e s t  a n d  a t t o r n e y  f e e s ,

a n d  r e q u e s t  i s  s o  m ade ,  t h e  d i s t r i c t  j u d g e  o r  m a g i s t r a t e  s h a l l  h e a r  

t h e  a c t i o n  a s  a  s m a l l  c l a i m  u n l e s s  i m p o r t a n t  o r  u n u s u a l  p o i n t s  o f  l aw  

a r e  i n v o l v e d .  The  s u p r em e  c o u r t  s h a l l  p r e s c r i b e  t h e  p r o c e d u r a l  r u l e s  

a n d  s t a n d a r d  f o rm s  t o  a s s u r e  s i m p l i c i t y  a n d  t h e  e x p e d i t i o u s  h a n d l i n g  

o f  s m a l l  c l a i m s .
* S e c .  2. AS 22.15.040 i s  am ended  b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :

(b) A l l  p o t e n t i a l  s m a l l  c l a i m  l i t i g a n t s  s h a l l  b e  i n f o r m e d  i f  

m e d i a t i o n ,  c o n c i l i a t i o n ,  a n d  a r b i t r a t i o n  s e r v i c e s  a r e  a v a i l a b l e  a s  an  

a l t e r n a t i v e  t o  l i t i g a t i o n .

* S e c .  3. AS 22 .15.120 i s  am ended  t o  r e a d :
S e c .  22 .15 .120 .  LIMITATIONS ON PROCEEDINGS WHICH MAGISTRATE MAY 

HEAR. A m a g i s t r a t e  s h a l l  p r e s i d e  o n l y  i n  c a s e s  a n d  p r o c e e d i n g s  u n d e r  

AS 22 .15 .040 ,  22 .15 .100 ,  a n d  22 .15 .110 ,  a n d  a s  f o l l o w s ,

(1) f o r  t h e  r e c o v e r y  o f  money  o r  d am age s  o n l y  when  t h e  

am oun t  c l a im e d ,  e x c l u s i v e  o f  . ' o s t s ,  i n t e r e s t ,  a n d  a t t o r n e y  f e e s ,  d o e s  
n o t  e x c e e d  $5,000 [$1 ,000 ] ;

(2) f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y  when  t h e  
v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  a n d  t h e  d am age s  f o r  t h e  d e t e n t i o n  do n o t

-1- _____ CSHB 118 (Jud)



e x c e e d  $5 ,OOP [$1 ,000 ] ;

(3) f o r  t h e  r e c o v e r y  o f  a  p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r  

g i v e n  b y  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $5,000 

[$1,000];

(A) to give judgment without action upon the confession of 

the defendant for any of the cases specified in this section, except 

for a penalty or forfeiture imposed by statute;

(5) t o  g i v e  j u d g m e n t  o f  c o n v i c t i o n  u p o n  a  p l e a  o f  g u i l t y  b y  

t h e  d e f e n d a n t  i n  a  c r i m i n a l  p r o c e e d i n g  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  

d i s t r i c t  c o u r t ;

(6) t o  h e a r ,  t r y ,  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  i n v o l v ­

i n g  m i s d e m e a n o r s ,  i f  t h e  d e f e n d a n t  c o n s e n t s  i n  w r i t i n g  t h a t  t h e  m a g i s ­

t r a t e  may t r y  t h e  c a s e ;

(7) t o  h e a r ,  t r y  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  i n v o l v i n g  

i n f r a c t i o n s  u n d e r  AS 28 a n d  v i o l a t i o n s  o f  o r d i n a n c e s  o f  p o l i t i c a l  

s u b d i v i s i o n s  [ ;

(8) REPEALED].

* S e c .  A. T h i s  A c t  t a k e s  e f f e c t  on  t h e  e f f e c t i v e  d a t e  o f  a n  am endmen t  

b y  t h e  S up r em e  C o u r t  t o  R u l e  9(c)(2)  o f  t h e  R u l e s  G o v e r n i n g  t h e  A d m i n i s ­

t r a t i o n  o f  A l l  C o u r t s  r a i s i n g  t h e  f i l i n g  f e e  f o r  s m a l l  c l a i m s  a c t i o n s  f r o m  

$5 t o  a t  l e a s t  $15.
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WORK DRAFT

O r i g i n a l  s p o n s o r :  J u d i c i a r y / C h i e f  J u s t i c e  A l a s k a  Sup rem e  C o u r t

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 118 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - F IRST SESSION

A BILL

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  s m a l l  c l a i m s ,  c o m p u l s o r y

a r b i t r a t i o n ,  a n d  t h e  d u t i e s  o f  m a g i s t r a t e s ;  a m e n d i n g  

R u l e  15, D i s t r i c t  C o u r t  R u l e s  o f  C i v i l  P r o c e d u r e ;  a n d  

p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 22 .15 .040 i s  am ended  t o  r e a d :

S e c .  22 .15 .040 .  SMALL CLAIM''. When a c l a i m  f o r  r e l i e f  d o e s  n o t  

e x c e e d  $5,000 [$2,000] e x c l u s i v e  o f  c o s t s ,  i n t e r e s t  a n d  a t t o r n e y  f e e s ,  

a n d  r e q u e s t  i s  s o  m ade ,  t h e  d i s t r i c t  j u d g e  o r  m a g i s t r a t e  s h a l l  h e a r  

t h e  a c t i o n  a s  a  s m a l l  c l a i m  u n l e s s  i m p o r t a n t  o r  u n u s u a l  p o i n t s  o f  l aw  

a r e  i n v o l v e d .  The  s u p r e m e  c o u r t  s h a l l  n r f * s c r i b e  t h e  p r o c e d u r a l  r u l e s  

a n d  s t a n d a r d  f o rm s  t o  a s s u r e  s i m p l i c i t y  a n d  t h e  e x p e d i t i o u s  h a r ; J l i n g  

o f  s m a l l  c l a i ,m s .  A p a r t y  may n o t  b e  r e p r e s e n t e d  b y  a n  a t t o r n e y  i n  a

h e a r i n g  f o r  a s m a l l  c l a i m  u n d e r  t h i s  s e c t i o n .  T h i s  s e c t i o n  d o e s  h o t

p r e c l u d e  a n  a t t o r n e y  f r o m  a p p e a r i n g  a s  a p a r t y  i n  a h e a r i n g  f o r  a

s m a l l  c l a i m .

* S e c .  2. AS 22 .15 .040 ; s  am ended  b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

(b) A l l  p o t e n t i a l  s m a l l  c l a i m  l i t i g a n t s  s h a l l  b e  i n f o r m e d  t h a t  

m e d i a t i o n ,  c o n c i l i a t i o n ,  a n d  a r b i t r a t i o n  s e r v i c e s  a r e  a v a i l a b l e  a s  a n  

a l t e r n a t i v e  t o  l i t i g a t i o n .

. * S e c .  3. AS 22 .15 .120 i s  am end ed  t o  r e a d :

S e c .  22 .15 .120 .  LIMITATIONS ON PROCEEDINGS WHICH MAGISTRATE MAY.
HEAR. A m a g i s t r a t e  s h a l l  p r e s i d e  o n l y  i n  c a s e s  a nd  p r o c e e d i n g s  u n d e r

• » * ; ' ! . ‘ j i t * i }|AS 97 IS  nAn 99 1=; in n  oo K  n n  — a  _ _  c , n    ; ---------- !
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(1) f o r  t h e  r e c o v e r y  o f  money  o r  d am ag e s  o n l y  when  t h e  

am oun t  c l a i m e d ,  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t ,  a n d  a t t o r n e y  f e e s ,  d o e s  

n o t  e x c e e d  $5,000 [$1 ,000 ] ;

(2) f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y  when t h e  

v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  a n d  t h e  d am age s  f o r  t h e  d e t e n t i o n  do n o t  

e x c e e d  $5,000 [$1 ,000 ] ;

(3) f o r  t h e  r e c o v e r y  o f  a p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r  

g i v e n  b y  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $5,000 

[$1 ,000 ] ;

(4) t o  g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f  

t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c i f i e d  i n  t h i s  s e c t i o n ,  exce^  v.

f o r  a p e n a l t y  o r  f o r f e i t u r e  im p o s e d  by  s t a t u t e ;

(5) t o  g i v e  j u d g m e n t  o f  c o n v i c t i o n  u p o n  a p l e a  o f  g u i l t y  b y  

t h e  d e f e n d a n t  i n  a c r i m i n a l  p r o c e e d i n g  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  

d i s t r i c t  c o u r t ;

(6) t o  h e a r ,  t r y ,  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  i n v o l v ­

i n g  m i s d e m e a n o r s ,  i f  t h e  d e f e n d a n t  c o n s e n t s  i n  w r i t i n g  t h a t  t h e  m a g i s ­

t r a t e  may t r y  t h e  c a s e ;

(7) t o  h e a r ,  t r y  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  i n v o l v i n g  

i n f r a c t i o n s  u n d e r  AS 28 a n d  v i o l a t i o n s  o f  o r d i n a n c e s  o f  p o l i t i c a l  

s u b d i v i s i o n s  [ ;

(8) REPEALED].

* S e c .  4. S e c t i o n  1 o f  t h i s  A c t  h a s  t h e  e f f e c t  o f  am e n d i n g  R u l e  15, 

D i s t r i c t  C o u r t  R u l e s  o f  C i v i l  P r o c e d u r e ,  b y  p r o h i b i t i n g  p a r t i e s  f r o m  b e i n g  

r e p r e s e n t e d  b y  a n  a t t o r n e y  i n  a  h e a r i n g  f o r  a  s m a l l  c l a i m  u n d e r  AS 22 .15 .-  

040.

* S e c .  5. T h i s  A c t  t a k e s  e f f e c t  on  t h e  e f f e c t i v e  d a t e  o f  Sup rem e  C o u r t  

r u l e s  a d o p t e d  t o  im p l e m e n t  t h e  c o m p u l s o r y  a r b i t r a t i o n  p r o v i s i o n s  o f  AS 09.- 

43.190 - 09 .43 .220 f o r  s m a l l  c l a i m s .
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HB 118 - SMALL CLAIMS & MAGISTRATE JURISDICTION

ALASKA COURT SYSTEM
FISCAL NOTE ANALYSIS

PERSONNEL: TOTAL
SALARY BENEFITS COST

1*5 COURT CLERK I (Anchorage - 8B) $28,926 $10,418 $39,344
1 COURT CLERK I (Fairbanks - 8B) 21,744 7,496 . 29,240
1 COURT CLERK I (Juneau - 8B) 19,284 6,945 26,229

Total Personnel Costs 94,813

SUPPLIES 2,000

EQUIPMENT (one-time items) 8,996

TOTAL FY 86 COST $105,809
s s s a a s s c c s

Subsequent fiscal years adjusted to reflect 6% inflation.



Introduced: 1/22/85
Referred: Judiciary and

Finance

1 IN THE SENATE BY THE J U D ICIARY COMMITTEE

2 SENATE BILL NO. 77

3 IN THE LEGISLA T U R E  OF THE STATE OF AL A SK A

t♦ F O URTEENTH L E G I S LATURE - IIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the small claims jurisdictional

7 limitation and the duties of magistrates; and

8 providing for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 22.15.040 is amended to read:

11 Sec. 22.15.040. SM>.LL CLAIMS. W h e n  a claim for relief does not

12 exceed $5.000 [$2,000] exclusive of costs, interest and attorney fees,

13 and request is so made, the district judge or magis t r a t e  shall hear

14 the action as a small claim unless important or unusual points of. law

15 are involved. The supreme court shall prescribe the procedural rules

16 and standard forms to assure simplicity and the expeditious handling

17 of small claims.

18 * Sec. 2. AS 22.15.120 is amended to read:

19 Sec. 22.15.120. LIMITATIONS ON PROCEEDINGS W HICH M A GISTRATE MAY

20 HEAR. A m a gistrate shall preside only in cases and proceedings under

21 AS 22.15.040, 22.15.100, and 22.15.110, and as follows,

22 (1) for the recovery of money or damages only w h e n  the

23 amount claimed, exclusive of costs, interest, and attorney fees, does

24 not exceed $5,000 [$1,000];

25 (2) for the recovery of specific personal property w h e n  the

26 value of the proper y claimed and the damages for the det e n t i o n do not

27 exceed $5,000 [$1,000];

28 (3) for the recovery of a penalty or forfeiture, whet h e r

29 given by statute or arising out of contract, not exceeding $5,000
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(4) to give judgment without action upon the confession of 

the defendant for any of the cases specified in this section, except 

for a penalty or forfeiture imposed ^y statute;

(5) to give judgment of conviction upon a plea of guilty by 

the defendant in a criminal proceeding within the jurisdiction of the 

district court;

(6) to hear, try, and enter judgments in all cases 

involving misdemeanors, if the defendant consents in writing that the 

magistrate may try the case;

(7) to hear, try and enter judgments in all cases involving 

infractions under AS 28 and violations of ordinances of political 

subdivisions^ [;

(8) REPEALED]

* Sec. 3. This Act takes effect immediately in accordance with AS 01.- 

10.070(c).

[ $ 1 ,0 0 0 ] ;

SB 77 -2 -
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SUBJECT: 

TO:

FROM:

R i g h t  t o  c o u n s e l  i n  s m a l l  c l a im s  h e a r i n g s  
(HB 118)

R e p r e s e n t a t i v e  Don C l o c k s i n  
M a j o r i t y  L e a d e r

K e i t h  B. L evy  
L e g i s l a t i v e  C o u n s e l

You h a v e  a s k e d  w h e t h e r  a n  am endmen t  t o  HB 118 t h a t  p r o h i b i t s  
a t t o r n e y s  f r o m  a p p e a r i n g  i n  s m a l l  c l a i m s  c o u r t  a s  a  r e p ­
r e s e n t a t i v e  o f  a p a r t y  v i o l a t e s  t h e  p a r t y ' s  c o n s t i t u t i o n a l  
d u e  p r o c e s s  r i g h t  t o  b e  r e p r e s e n t e d  b y  c o u n s e l .  I n  my 
o p i n i o n  i t  d o e s  n o t .

I n  P r u d e n t i a l  I n s .  Co. v .  Sma l l  C l a im s  C o u r t ,  173 P . 2d 38 
(C a l .  App .  1946), a  C a l i f o r n i a  C o u r t  o f  A p p e a l s  f o u n d  t h a t  a  
s i m i l a r  s t a t u t e ,  C a l i f o r n i a  Code o f  C i v i l  P r o c e d u r e ,  s e c .
117g (now s e c .  117.4, a  c o p y  o f  w h i c h  i s  e n c l o s e d ) ,  d o e s  n o t  
v i o l a t e  d u e  p r o c e s s .  The c o u r t  r u l e d  t h a t ,  a l t h o u g h  t h e r e  
i s  a  r i g h t  t o  b e  r e p r e s e n t e d  b y  c o u n s e l  i n  c i v i l  c a s e s ,  t h e  
s t a t u t e  a d e q u a t e l y  p r o t e c t s  t h a t  r i g h t .  The p l a i n t i f f  i s  
p r o t e c t e d  b e c a u s e  h e  o r  s h e  h a s  t h e  c h o i c e  o f  b r i n g i n g  s u i t  
i n  a  h i g h e r  c o u r t  a n d  b e i n g  r e p r e s e n t e d  b y  c o u n s e l .  The  
d e f e n d a n t  i s  p r o t e c t e d  b e c a u s e ,  h e  o r  s h e  may a p p e a l  t o  a 
h i g h e r  c o u r t  a n d  r e c e i v e  a h e a r i n g  de  n o v o  w i t h  f u l l  r e p ­
r e s e n t a t i o n  o f  c o u n s e l .

A l t h o u g h  y o u r  am endmen t  t o  HB 118 d o e s  n o t  s p e c i f i c a l l y  i n ­
c l u d e  t h e s e  p r o t e c t i o n s ,  t h e y  a r e  i n c o r p o r a t e d  i n t o  e x i s t i n g  
l aw  a n d  c o u r t  r u l e s .  AS 22.15.040 r e q u i r e s  c a s e s  t o  b e  
h e a r d  a s  s m a l l  c l a i m s  i f  " r e q u e s t  i s  s o  m a d e . "  D i s t r i c t  
C o u r t  C i v i l  R u l e  8(a) p r o v i d e s ,  i n  p a r t ,  t h a t  t h e  s m a l l  
c l a i m s  r u l e s  a p p l y  "w h en  a l l  p a r t i e s  t o  t h e  a c t i o n  e l e c t  t o  
b e  g o v e r n e d  b y  t h e m . "  T h u s ,  t h e  p l a i n t i f f  i s  p r o t e c t e d  b e ­
c a u s e  h e  o r  s h e  may e l e c t  n o t  t o  p r o c e e d  i n  s m a l l  c l a i m s  
c o u r t .  The  d e f e n d a n t  i s  p r o t e c t e d  b e c & j s e
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AS 22 .10 .020 p r o v i d e s  t h a t  i n  a n  a p p e a l  t o  t h e  s u p e r i o r  
c o u r t ,  t h e  c o u r t ,  may h e a r  t h e  c a s e  d e  n o v o .  D i s t r i c t  C o u r t  
C i v i l  R u l e  18 p r o v i d e s  t h a t  i n  a n  a p p e a l  f r o m  a  s m a l l  c l a i m  
m u s t  b e  h e a r d  d e  n o v o  " i f  t h e  p r o c e e d i n g s  i n  t h e  d i s t r i c t  
c o u r t  w e r e  n o t  o f  r e c o r d . "  A l t h o u g h  t h e s e  p r o v i s i o n s  c o u l d  
b e  am ended  t o  make  i t  c l e a r  t h a t  a  d e f e n d a n t  h a s  a n  a b s o l u t e  
r i g h t  t o  a  h e a r i n g  d e  n o v o  i n  a n  a p p e a l  f r o m  a  s m a l l  c l a im ,  
t h e  e x i s t i n g  l a w  p r o b a b l y  p r o v i d e s  a d e q u a t e  p r o t e c t i o n .

The p o l i c y  c o n s i d e r a t i o n s  t h a t  i n f l u e n c e d  t h e  C o u r t  i n  
P r u d e n t i a l , t h e  n e e d  f o r  an  i n f o r m a l  s e t t i n g  i n  w h i c h  t o  
h e a r  s m a l l  c l a i m s  a n d  make t h e s e  p r o c e e d i n g s  a c c e s s i b l e  t o  
t h o s e  who c a n n o t  a f f o r d  c o u n s e l ,  a r e  l i k e l y  t o  p r e v a i l  b e ­
f o r e  t h e  A l a s k a  S up rem e  C o u r t  a s  w e l l .  T h e r e f o r e ,  y o u r  
am endm en t  t o  HB 118 d o e s  n o t  p r e s e n t  a  c o n s t i t u t i o n a l  p r o b ­
l em .

An i s s u e  t h a t  w a s  n o t  a d d r e s s e d  i n  y o u r  amendmen t  i s  t h e  
e f f e c t  i t  w i l l  h a v e  on  D i s t r i c t  C o u r t  C i v i l  R u l e  15. B e ­
c a u s e  R u l e  15 a l l o w s  p a r t i e s  t o  b e  r e p r e s e n t e d  by  c o u n s e l  i n  
s m a l l  c l a i m s , y o u r  am endmen t  h a s  t h e  e f f e c t  o f  am e n d i n g  t h e  
r u l e .  A c c o r d i n g l y ,  a t i t l e  c h a n g e  a n d  a s e c t i o n  i n d i c a t i n g  
t h e  e f f e c t  on  t h e  r u l e  i s  r e q u i r e d  b y  A r t .  IV, s e c .  15 o f  
t h e  S t a t e  C o n s t i t u t i o n  (Lee g e  v .  M a r t i n , 379 P . 2d 447 
( A l a s k a  1963)), a n d  t h e  U n i f o rm  R u l e s  o f  t h e  A l a s k a  S t a c e  
L e g i s l a t u r e ,  R u l e  39(e) :

I f  a  b i l l  o r  p o r t i o n  o f  a  b i l l  c o n t a i n s  m a t t e r  c h a n g i n g  
a  s u p r e m e  c o u r t  r u l e  g o v e r n i n g  p r a c t i c e  a n d  p r o c e d u r e  
i n  c i v i l  o r  c r i m i n a l  c a s e s ,  t h e  b i l l  m i s t  c o n t a i n  a  
s e c t i o n  e x p r e s s l y  c i t i n g  t h e  r u l e  a n d  n o t i n g  w h a t  
c h a n g e  i s  b e i n g  p r o p o s e d .  The  s e c t i o n  c o n t a i n i n g  t h e  
c h a n g e  i n  a  c o u r t  r u l e  m u s t  b e  a p p r o v e d  b y  an  a f f i r m a ­
t i v e  v o t e  o f  t w o - t h i r d s  o f  t h e  f u l l  m em b e r s h i p  o f  e a c h  
h o u s e .

T h e r e f o r e ,  t h e  am endmen t  s h o u l d  b e  r e d o n e  t o  s a t i s f y  t h i s  
r e q u i r e m e n t .  I f  I  may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  f e e l  
f r e e  t o  c o n t a c t  me.

KBL: o j  b 
Jll/101

E n c l o s u r e
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controversy. If the defen- 

plaintiff to present evidence 
and make such orders as 

deems to be just and equitable 
■rovisions of Section 579 of this code

in the small claims court is entitled 
of enforcing the judgment rendered 
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When there are two or more defendants and one or more of thorn resides 
outside the county in which the action is brought, the dale for the 
appearance of all the defendants shall not be more than 70 nor less than 30 
days from the date of the order to appear.
Added S lats 1976 ch 1289 § 2 ; Amended Stats 1977 ch 4t> t jc tT c c t iv c  M ay 14. |9 7 7
P r io r  t j » : F o rm e r § 117«J. as amended !iy S lats l° 7 2  ch 527 § 4
Amendments;
1977 Amendment: Added " 7 0  n o r less than ".
Extension o f  appearance date: § 116.5.
16 Cat Ju r 3d C ou rts  §§ 109. t i l .
C a lifo rn ia  G arapem en ’s I.icns— Impact and a fterm ath o f  Adam s v Departm ent o f  M o to r Vehicles. ( IV 7 5 ) 
6  Pacific U  98 .
Review  o f  Selected 1977 C a lifo rn ia  Legislation. 9  Pacific U  389.

117.3. [Appearance date]

§ 117.4. [Attorney may not take oart; Permissible assistance; Appearance on 
behalf of incarcerated plaintiff]
No attorney at law or other person than the plaintiff and the defendant shall 
take any part in the filing or the prosecution or defense of such litigation in 
small claims court, unless the attorney is appearing to prosecute or defend 
an action by or against himself or herself, or by or against a partnership in 
which he or she is a general partner and in which all the partners are 
attorneys, or by or against a professional corporation of which he or she is 
an officer or director and of which all other officers and directors are 
attorneys at law. Nothing herein shall prevent an attorney from rendering 
advice to a party to su.' h litigation, either before or after the commencement 
of such an action; nor shall anything herein prevent an attorney from 
testifying to facts of which he or she has personal knowledge and about 
which he or she is competent to testify. However, if the court determines 
that a party docs not speak or understand the English language sufficiently 
to comprehend the rocecdings or give testimony, or cannot properly 
present his or her own case and needs assistance in so doing, the court may 
permit another person (other than an attorney at law) to assist such party. 
A plaintiff incarcerated in a county jail, a Department of Corrections 
facility, or a Youth Authority facility shall be entitled to waive personal 
appearance and submit written declarations to serve as evidence supporting 
the party’s claim, or allow another person (other than an attorney at law) to 
appear on the plaintiffs behalf.
The presence of the plaintiff or defendant, whether individual or corporate, 
at the hearing shall not be requited to permit the proof of the items of an 
account but such proof shall be in accordance with the provisions of 
Sections 1270 and 1271 of the Evidence Code.
Added S lats 1976 ch I2S 9  § 2 ; Amended S la ts 1977 ch 4 6  § 4 . effective M ay 14. 1977 ; Stats 1982 ch 
1350 § t.
I ’ r iu r I.aw : F o rm e r § 1 17g, as amended by Stats 1974 ch 120 § I, S lats 1975 ch 1228 § 2.
Xmeiidmcnts:
1977 Amendment: Added the second paragraph .
1982 Amendment: (IV  G ene ra lly  added fem inine pronouns: (2 ) added the last sentence o f the first 
paragraph ; and (3 ) substituted ‘ Sections" fo r  "S ec tion " in ihe second paragraph .
Cat Ju r 3d Apppearancc § 1 1 . A ppella te Review  § 59, C onstitu tional Law  § 360 . C ou rts  §§ 108, 111, 1 12. 
Review  o f S  >:ted 1977 C a lifo rn ia  Legis lation . 9 I ’acific LJ 3S9.
D o  ihe sm a ll ciaim s cou rts  portend an in fo rm a l tr ia l procedure? (1 9 7 4 ) 49  St BJ 458 .

11 Gv PiOC Codn| 3 7



Official Business

A l a s k a  S t a t e  L e g i s l a t u r e
House

Pouch V 
State Capitol 

Juneau, Alaska 99811

MEMORANDUM

TO: Members of House Jud ic ia ry  Committee
FROM: Max G ruenbe rg

RE: HB 118 JUDICIARY
Proposed Committee Amendment to Sec. 3 (effective date 
clause) in the  n a t u r e  of a s u b s t i t u t e  for the  p r e s e n t  
language  of th i s  sect ion.

*Sec. 3, This Act t ak e s  effec t  on the  ef fec t ive da te  of an 
amendment to Rule 9(c)(2) of the  Rules Govering the  Adminis t ra t ion 
of All Cou r t s  r a i s ing  the  fil ing fee for  small claims ac t ions from 
$5.00 to at  leas t  $15.00.
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SUBJECT: E f f e c t i v e  d a t e  f o r  HB 118

TO: R e p r e s e n t a t i v e  Max G r u e n b e r g

FROM: B i l l y  G. B e r r i e r  :
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s

PO UC HY  S IA I tC A P I IO l 
JU N tA U . A l A 5KA  V9B11 

9 07  -165 3 8 0 0

You h a v e  p r o p o s e d  a n  am endmen t  t o  HB 118 w h i c h  w o u l d  p r o v i d e  
a n  e f f e c t i v e  d a t e  c o n t i n g e n t  on  a  c h a n g e  i n  c o u r t  r u l e s  i n ­
c r e a s i n g  t h e  f i l i n g  f e e  f o r  s m a l l  c l a i m s  f r o m  $5 t o  $15.
You h a v e  a s k e d  w h e t h e r  i n  o u r  o p i n i o n  t h i s  e f f e c t i v e  d a t e  i s  
l e g a l l y  p r o p e r .

I n  my o p i n i o n  i t  i s  p r o p e r .
S e c t i o n  18, A r t i c l e  I I  o f  t h e  c o n s t i t u t i o n  o f  t h e  S t a t e  o f  
A l a s k a  p r o v i d e s :

SECTION 18. EFFECTIVE DATE. Laws p a s s e d  b y  t h e  l e g i s ­
l a t u r e  b e com e  e f f e c t i v e  n i n e t y  d a y s  a f t e r  e n a c t m e n t .
The l e g i s l a t u r e  may, b y  c o n c u r r e n c e  o f  t w o - t h i r d s  o f  
t h e  m em b e r s h i p  o f  e a c h  h o u s e ,  p r o v i d e  f o r  a n o t h e r  
e f f e c t i v e  d a t e .

A l t h o u g h  t h e  g e n e r a l  s t a t e m e n t  i s  f r e q u e n t l y  made t h a t  t h e  
p u r p o s e  o f  a d e l a y e d  e f f e c t i v e  d a t e  i s  t o  l e a r n  o f  t h e  l aw s  
( e . g .  S t a t e  v .  A . L . I . V . E .  V o l u n t a r y , 606 P . 2d 769 ( A l a s k a  
1980) a n d  S u t h e r l a n d ,  S t a t u t o r y  C o n s t r u c t i o n  S e c .  33.07) t h e  
c o n s t i t u t i o n  d o e s  n o t  s o  l i m i t  t h e  l e g i s l a t u r e .  A d e l a y e d  
e f f e c t i v e  d a t e  may b e  u s e d  i n  o r d e r  t o  p r e v e n t  a  h i a t u s  i n  
t h e  l aw  (an e x am p l e  i s  c o n t a i n e d  i n  HB 78 w h i c h  c h a n g e s  
l i c e n s e  f e e s  m a n d a t e d  b y  s t a t u t e  t o  f e e s  e s t a b l i s h e d  b y  
r e g u l a t i o n s  a n d  p r o v i d e s  t h e  s e c t i o n s  r e l a t i n g  t o  e s t a b ­
l i s h m e n t  o f  f e e s  b ecome e f f e c t i v e  when  t h e  n e c e s s a r y  r e g u ­
l a t i o n s  a r e  a d o p t e d .
F r e q u e n t l y  a n  a p p r o p r i a t i o n  f o r  c o s t  o f  a  p r o g r a m  b e c om e s  
e f f e c t i v e  on  t h e  d a t e  o f  a n  A c t  e s t a b l i s h i n g  t h e  p r o g r a m .
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Im m e d i a t e  e f f e c t i v e  d a t e s  a r e  common a n d  m o s t  a p p r o p r i a t i o n  
b i l l s  a r e  e f f e c t i v e  a t  t h e  b e g i n n i n g  o f  a  new f i s c a l  y e a r .  
The a p p a r e n t  p u r p o s e  o f  t h e  p r o p o s e d  e f f e c t i v e  d a t e  i s  t o  
a s s u r e  t h a t  a  r e v e n u e  s o u r c e  i s  a v a i l a b l e  when  t h e  b i l l  b e ­
comes  e f f e c t i v e  w h i c h  w i l l  p r o d u c e  r e v e n u e  e q u i v a l e n t  t o  t h e  
new  c o s t s  n e c e s s i t a t e d  b y  t h e  b i l l .  T h i s  p u r p o s e  i s  n o t  
c o n s t i t u t i o n a l l y  p r o h i b i t e d .

An e f f e c t i v e  d a t e  may b e  c o n d i t i o n e d  on o t h e r  a c t i o n  o u t s i d e  
c o n t r o l  o f  t h e  l e g i s l a t u r e  i f  t h e  o c c u r r e n c e  o f  t h e  c o n d i ­
t i o n  may b e  o b j e c t i v e l y  d e t e r m i n e d  a n d  i f  t h e  r e q u i r e d  c o n ­
d i t i o n  d o e s  n o t  v i o l a t e  o t h e r  c o n s t i t u t i o n a l  r e q u i r e m e n t s .

C l e a r l y  t h e  o c c u r r e n c e  o f  t h e  c o n d i t i o n  i s  o b j e c t i v e l y  v e r i ­
f i a b l e .

The o n l y  v_Lher c o n s t i t u t i o n a l  r e q u i r e m e n t  w h i c h  a p p e a r s  t o  
r a i s e  a q u e s t i o n  i s  t h e  r e s t r i c t i o n  on  d e l e g a t i o n  o f  
p o w e r e d .  The l e g i s l a t u r e  may n o t  d e l e g a t e  t o  a n o t h e r  t h e  
p o w e r s  t o  make l aw .  The n e t  l e g a l  e f f e c t  o f  t h e  b i l l  w i t h  
t h e  c o n d i t i o n a l  e f f e c t i v e  d a t e  i s  t h a t  t h e  am endm en t s  b ecome 
e f f e c t i v e  when  s p e c i f i e d  a c t i o n  t o  c r e a t e  a  r e v e n u e  s o u r c e  
i s  t a k e n ,  o t h e r w i s e  c u r r e n t  l aw  r e m a i n s  i n  e f f e c t .  I n  my 
o p i n i o n  t h i s  d o e s  n o t  amoun t  t o  a  d e l e g a t i o n  o f  t h e  p ow e r  t o  
make l aw ,  i t  m e r e l y  s p e c i f i e s  c o n d i t i o n s  on  w h i c h  o n e  p r o ­
v i s i o n  o r  a n o t h e r  i s  a p p l i c a b l e  a n d  t h e r e  ■>* s a  r e a s o n a b l e  
d i s t i n c t i o n  b e tw e e n  t h e  two c o n d i t i o n s .
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