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M E M O R A N D U M A p r i l  1 4 ,  1 9 8 6

SUBJECT:

TO:

FROM:

L i a b i l i t y  of state for e x e m p t i n g  the practice 
of n a t u r o p a t h y  from the p r a c t i c e  of medicine

S e nator Fre d Z h aroff
Chair, L a b o r  and C o m m e r c e  Committee

T h e r e s a  L. B a n n i s t e r  
L e g i s l a t i v e  Counse l

Y o u  have r e q u e s t e d  an o p i nio n w h e t h e r  or not the state w o u l d  
be liable for injuries s u f fere d by a p a tient of a n a t u r o p a t h  
if the state p a s s e d  a law e x e m pt ing the p r a c tice of 
n a t u r o p a t h y  from the p r a ctice of me dicine. The short answer 
is that the state w o u l d  not be liable for such injuries. 
T h e r e  do not appear to be c o n s t i t u t i o n a l  problems w i t h  the 
general concept of enacting such an exemption, and the d o c­
trine of sovereign imm unity w o u l d  p r e v e n t  a tort action for 
such injuries agai nst the state.

U nder the doctrine of sovereign immunity, the state is • 
immune f r o m  l iability unless the state p r o vid es by statute 
for liability. The r e a s o n  b e h i n d  this immun i t y  is to limit 
j u d i c i a l  r e e x a m i n a t i o n  of decisions p r o p e r l y  entrusted to 
other branches of government. See Industria l Indemnity Co.
v. S t a t e , 669 P . 2d 561, 563 (Alaska 1983). AS 09.50.250 
states the actions that can be b r o u g h t  a g ai nst the state and 
includes tort actions. However, s u b s e c t i o n  (a) of that 
statute contains two m a j o r  e xcept i o n s  that are relevant to 
your question.

One exce ption p r o h ib its a c l a i m  b a s e d  on the neglig e n c e  of a 
state employee or a<_. ncy w h e n  p e r f o r m i n g  a d i s c retionary 
function or duty. De cisions that rise to the level of p l a n­
ning  or p o l i c y - m a k i n g  are c o n s i d e r e d  d i s c r e t i o n a r y  acts that 
do not give rise to tort liability, w h i l e  decisions that are 
m e r e l y  operat i o n a l  in n a t u r e  are not c o n s i d e r e d  to be d i s­
cret i o n a r y  acts and therefore are not immune from liability. 
S e e , e . g . , State v. I ' A n s o n , 529 P . 2d 188, 193 (Alaska



Senator Fred Zharoff 
Page 2
April 14, 1986

1974). Since the m a k i n g  of statutes is certainly p o l i c y­
making, the enactment of such a statute by the legislature 
and rhe plan ning and p o l icy-making in the implem entation of 
the statute w o u l d  be d iscre t i o n a r y  acts for w h i c h  the state 
could not be h e l d  liable in tort for personal injuries, even 
if it w e r e  claimed that these acts w e r e  p e r f o r m e d  w i t h out 
due care.

The other exception  prohibits tort actions b a s e d  upon an act 
or om ission of a state employee w h o  exercises due care in 
the exe cution of a statute or regulation, w h e t h e r  or not the 
statute or r e g u l a t i o n  is valid. Therefore, if the state 
i m ple mented such a bill w i t h  all due care, the state w o u l d  
not be liable for pat ient injuries, w h e t h e r  the p artic u l a r  
implementing act amounted to a d i s c r e t i o n a r y  or opera t i o n a l  
act.

Therefore, it does not appear that the enactment or i m p l e­
men t a t i o n  of a statute exempting the p r a c t i c e  of n a t u r o p a t h y  
f rom.the practice of m e d ici ne w o u l d  expose the state to 
liability for the p e r sonal  injury claims of patients of 
naturopaths. The liability of the state regarding such a 
statute w o u l d  be no different from its ordina ry liability 
exposure for carrying out gover n m e n t a l  functions.

If I can be of further assistance, please advise.



MEMORANDUM Sta te  of Alaska
t o . M i c h a e l  Thill, Staff A s s i s t a n t  d a t e : April 11, 1986

Senate. Labor & Commerce Committee
FILE NO:

TELEPHONE NO: 465-3600

s u b j e c t : P e t t i j o h n  v. S t a t e ,
-- naturo path appeal

Y o u  asked by telephone y e s t e r d a y  about the effect and 
m e a n i n g  of the M a r c h  28, 1986 D e c i s i o n  and Order in Pett ijohn v. 
State (Case No. 3AN-84-160 consolidated), b y  Judge Shortell. The 
decision a f f i r m e d  the M e d i c a l  Board's S e p t e m b e r  20, 1984 decision 
and order w h i c h  prohibits P a t t o n  D. P e t t i j o h n  from  performing in 
the course of his n a t u r o p a t h y  practice, activities w h i c h  c onsti­
tute the p r a c t i c e  of m e d i c i n e  b e c a u s e  he is not licensed under 
AS 08.64. The decision does not change, but rather m e r e l y  u p­
holds, the p r o h i b i t i o n  against p r a c t i c i n g  m e d i c i n e  w i t h out a li­
cense that has existed since at least 1949 (AS 08.64.170(a)) and 
the d e f i n i t i o n  of the p r a c t i c e  of m e d i c i n e  w h i c h  was rewritten in 
1983 (AS 08.64.380(2).

N e i t h e r  the recent superior court decision nor any e x­
isting statutes or regulations p r o h i b i t  the p r a c t i c e  of n a t u r o­
pathy itself. Naturopaths can continue to prac tice naturopathy 
as long as they do not at the same time p r a c t i c e  m e d icine in any 
way. To the extent the two practices overlap, however, n a t u r o­
paths are still b arr ed f r o m  all activit ies include d w i t h i n  that 
overlap. N a t u r o p a t h s  can also, of course, practice lay midwifery 
under ch. 33, SLA 1985.

W e  expect the M a r c h  28 D e c i s i o n  a nd Order to be a p­
pealed, but w e  are confident of our a b i l i t y  to successfully d e­
fend it. W e  w i l l  be consulting w i t h  the d i v i s i o n  of occupational 
licensing and the m e d i c a l  board concer n i n g  the practical and e n­
forcement ram ifications of the court's d e c i s i o n  and order. It is 
likely that the 4 or 5 k n o w n  n a t u r o p a t h s  in the state w i l l  be 
contac ted to ensure that they u n d e r s t a n d  the limits w i t h i n  which 
they can p r a c t i c e  n a t u r o p a t h y  u n d e r  the e x i sting laws w h i c h  have 
been u p h e l d  by the court.

A  copy of b o t h  the court's and the board's decisions 
and orders are attached, along w i t h  the board's M a r c h  1, 1984
answers to cla rifying questions. Please let us k n o w  if we can 
provide any further information.

f r o m : H a r o l d  M. Brown
Attcocney

By:
A s s i s t a n t  Attorney General
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It is i l l e g a l  f o r  N a t u r o p a t h s  t o  d o  t h e  f o l l o w i n g ,  as s t a t e d  
b y  t h e  A l a s k a  S t a t e  M e d i c a l  Board:

- d i a g n o s e  a n  i n j u r y  o r  i l l n e s s
- t r e a t  a n  i n j u r y  o r  i l l n e s s
- c a r e  a n d  e x a m i n a t i o n s  d u r i n g  p r e g n a n c y
- e p i s i o t o m i e s
- s u t u r e s
- d i a g n o s t i c  t e s t i n g
- d r a w  b l o o d
- i n t e r p r e t  t e s t  r e s u l t s
- p a p  s m e a r s
- i n j e c t i o n s
- a n a l y s i s  f o r  t h e  p u r p o s e  of d i a g n o s i n g  a p a t h o l o g i c

c o n d i t i o n  o r  d i s e a s e
- " w e l l  e x a m i n a t i o n "
- g y n e c c l o g y  e x a m i n a t i o n s
- r e m o v e  w a r t s
- u s e  o f  u l t r a s o u n d
- C h i n e s e  a c u p u n c t u r e
- m a k i n g  d i e t a r y  r e c o m m e n d a t i o n s  f o r  t h o  p u r p o s e  o f

a l l e v i a t i n g  o r  c u r i n g  an i l l n e s s  o r  d i s e a s e
- u s i n g  o f  t h e  a b i l i t y  t o  r e c o g n i z e  o r  i d e n t i f y  a p a t h o l o g i c

c o n d i t i o n  a n d  c o r r e c t  it

It is l e g a l  f o r  N a t u r o p a t h s  t o  d o  t h e  f o l l o w i n g ,  a s  s t a t e d  b y  
t h e  A l a s k a  S t a t e  M e d i c a l  Board:

- c u t  u m b i l i c a l  c o r d s
- n u t r i t i o n a l  a n a l y s i s / n u t r i t i o n a l  t h e r a p y
- p r a c t i c e  l a y  m i d w i f e r y
- d e t e r m i n i n g  h u m a n  p r e g n a n c y
- u s e  o f  t o p i c a l  a n t i s e p t i c s  a s s o c i a t e d  w i t h  c h i l d b i r t h
- m a k i n g  d i e t a r y  r e c o m m e n d a t i o n s  to  a h e a l t h y  p e r s o n  f o r  t h e

p u r p o s e  o f  p r e v e n t i n g  i l l n e s s  o r  d i s e a s e .
- u s e  o f  p a n c r e a t i n  o r  b r o m e l a i n  to  i m p r o v e  d i g e s t i o n
- r e c o m m e n d i n g  t h e  u s e  o f  V i t a m i n  E f o r  t h e r a p e u t i c  p u r p o s e s
- s e l l i n g  v i t a m i n s  a n d  n u t r i t i o n a l  s u p p l e m e n t s
- a d v i s e  h e a l t h y  p e r s o n s  a b o u t  g o o d  h e a l t h  a n d  n u t r i t i o n
- c o n d u c t  a n d / o r  i n t e r p r e t  l a b o r a t o r y  t e s t s  t o  d e t e r m i n e  a

d i e t a r y  p r o f i l e  o n  a h e a l t h y  p e r s o n
- d i a g n o s e  a n d  t r e a t  a l l  h u m a n  " c o n d i t i o n s " ,  i n c l u d i n g

a l c o h o l i s m ,  o b e s i t y ,  a d d i c t i o n  t o  c i g a r e t t e s  o r  drugs, 
h e a r i n g  d i s o r d e r s ,  s p e e c h  d i s o r d e r s ,  etc., as  l o n g  as t h e  
p r o b l e m  d o e s  n o t  i n c l u d e  t h e  p r e s c r i p t i o n  of m e d i c a t i o n s ,  
d r u g s  o r  s u r g e r y




