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DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER _  SB 20 

Support 

February 1, 1985

SB 20 - "An Act relating to implied consent to preliminary breath test 

by aircraft and w at e rc ra ft  operators,"

The purpose of this legislation is to include aircraft and . 

wa te rc ra ft  operators in the implied consent statute for breath tests.

Passage of this legislation will allow law e nforcement officers 

to a dm inister the preliminary breath test which can provide probable 

cause to a dmi nister an additional test of sufficient validity to stand 

as court evidence of operating a vehicle, wa tercraft, or aircraft 

while intoxicated.

During the past few years numerous instances have taken place 

where lives have been lost due to wat er cr af t operators and pilots 

being under the influence of alcohol.
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M E M O R A N D U M  D e c e m b e r  17, 1984

S U B J E C T :  O p e r a t i n g  w a t e r c r a f t  w h i l e  i n t o x i c a t e d .
( W o r k  O r d e r  No. 14-0225)

TO: S e n a t o r  B i l l  R a y

FROM: G e o r g e  W. E d w a r d s
L e g i s l a t i v e  C o u n s e l

In r e s p o n s e  to y o u r  r e q u e s t  c o n c e r n i n g  l e g i s l a t i o n  i n  t h e  
a r e a  o f  w a t e r c r a f t  o p e r a t i o n ,  I r e s e a r c h e d  e x i s t i n g  l a w  a n d  
m a d e  c o p i e s  o f  r e l e v a n t  s t a t u t e s  f o r  y o u r  r e v i e w .  Ei.^sting 
la w  a d d r e s s e s  the i n t o x i c a t e d  w a t e r c r a f t  o p e r a t o r  s i t u a t i o n  
in T i t l e  5, A m u s e m e n t s  a n d  S p o r t s ,  at A S  5 . 2 5 . 0 6 0  a n d  i n  
T i t l e  28, M o t o r  V e h i c l e s .  U n d e r  T i t l e  28 a l l  o f  the 
d r u n k - d r i v i n g  la w s  w h i c h  a p p l y  to m o t o r  v e h i c l e s  a p p l y  to 
a i r c r a f t  a n d  w a t e r c r a f t  as w e l l .  T h u s  it w o u l d  a p p e a r  t h a t  
our e x i s t i n g  p r o h i b i t i o n  a g a i n s t  i n t o x i c a t e d  w a t e r c r a f t  
o p e r a t o r s  is at l e a s t  as s t r o n g  as t h a t  o f  o t h e r  s t a t e s .

T h e r e  is h o w e v e r  a d i s t i n c t i o n  a m o n g  v e h i c l e  o p e r a t o r s  m a d e  
in A S  2 8 . 3 5 . 0 3 1  w h i c h  m a y  w a r r a n t  e l i m i n a t i o n .  T h e r e  
o p e r a t o r s  o f  m o t o r  v e h i c l e s ,  a i r c r a f t  a n d  w a t e r c r a f t  a r e  all 
r e q u i r e d  b y  t h e  i m p l i e d  c o n s e n t  l a w  to s u b m i t  to a b r j a t h  
te s t  f o r  a l c o h o l .  O n l y  m o t o r  v e h i c l e  o p e r a t o r s ,  h o w e v e r ,  
are r e q u i r e d  to s u b m i t  to p r e l i m i n a r y  b r e a t h  t e s t s  i n  t h e  
f i e l d  u n d e r  s u b s e c t i o n  (b). T h e s e  p r e l i m i n a r y  t e s t  d e v i c e s  
are h a n d h e l d  p o r t a b l e  u n i t s  a n d  I c a n ' t  t h i n k  o f  a n y  p r a c t i­
cal r e a s o n  t h e y  c o u l d  n o t  b e  u s e d  o n  a i r c r a f t  a n d  w a t e r c r a f t  
o p e r a t o r s  u n d e r  e s s e n t i a l l y  t h e  s a m e  c i r c u m s t a n c e s  as t h e y  
are n o w  u s e d  on d r i v e r s  o f  m o t o r  v e h i c l e s .  T h e s e  c i r c u m­
st a n c e s  m u s t  i n c l u d e  e i t h e r  a n  a c c i d e n t  or a m o v i n g  v i o ­
l a t i o n  o f  l a w  b e f o r e  t h e  p r e l i m i n a r y  t e s t  ca... b e  r e q u i r e d .

If t h e r e  is a n y  o t h e r  h e l p  I c a n  g i v e  y o u  w i t h  r e g a r d  to 
this i n q u i r y  p l e a s e  let m e  k now.
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§ 05.25.060 A l a s k a  S t a t u t e s  S u p p l e m e n t § 05.25.090

(23) "veterans organization” means a civic, service or charitable 
organization in the state, or a branch or lodge or chapter of a national 
or state organization in the state, not for pecuniary profit, the mem­
bership of which consists of individuals who were members of the 
armed services or forces of the United States, and which has been in 
existence for five years before applying for a license under this chapter. 
(§ 1 ch 27 SLA 1960; am §§ 4, 5 oh 66 SLA 1976; am §§ 6-8 ch 27 SLA 
1982; am § 8 ch 59 SLA 1983)

R e v iso ry  n o tes. — This section was 
reorganized in 1983 to put the defined 
words in alphabetical order.

E ffect o f am en d m en ts . — The 1982 
amendm ent inserted "outboard motor 
association” and "or nonprofit trade” in 
paragraph (15), inserted a comma

following "rights to participate" and the 
language beginning "the specified kinds of 
games" and ending "52 or less and in” in 
paragraph (16), and added paragraph (22).

The 1983 am endm ent added paragraph 
(16).

C h a p t e r  25. Watercraft.

A rticle
3. General Provisions (§§ 05.25.060, 05.25.090)

A rticle 3. G eneral Provisions.
S ection
60. Prohibited operation 
90. Penalties

Sec. 05.25.060. P ro h ib ited  operation, (a) A person may not 
operate a watercraft whether for recreational purposes or any other 
purpose or manipulate water skis, a surfboard, or a similar device on 
the waters of the state in a reckless or negligent manner so as to 
endanger the life or property of another person.

(b) A person may not operate a watercraft whether for recreational 
purpose;, or any other purpose in violation of AS 28.35.030 on the 
waters of the state while under the influence of any intoxicating liquor, 
narcotic drug, barbiturate or marijuana. (§ 3 ch 63 SLA 1961; am <i 1 
ch 60 SLA 1976; am § 3 ch 117 SLA 1982)

E ffect o f  am en d m en ts . -  The 1982 surfboard, or a sim ilar device" in subsec- 
am endm ent substituted "in violation of AS tion (b).
28.35.030” for "or m anipulate w ater skis, a

Sec. 05.25.090. P enalties. A person who violates any provision of 
this chapter is guilty of a misdemeanor and is punishable by a fine of 
not more than $500, or by imprisonment of not more than six months, 
or by both, for each violation unless that person is convicted of a viola­
tion of AS 28.35.030, in which case the sentence shall be in accordance 
with AT- . '..35.030. (§ 10 ch 63 SLA 1961; am § 4 ch 117 SLA 1982)
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§ 28.35.030 § 28.35.030

S ec. 28.35.030. O peratin g  a veh icle , a ircra ft o r w atercra ft 
w h ile  in tox ica ted , (a) A person commits the crime o f  driving while 
intoxicated i f  the person operates or drives a motor vehicle or operates 
an aircraft or a watercraft

(1) while under the influence o f intoxicating liquor, or any controlled 
substance listed in AS 11.71.140 —  11.71.190;

(2) when, as determined by a chemica est taken within four hours 
after the alleged offense was committed, f.iere is 0.10 percent or more 
by weight o f  alcohol in the person’s blood or 100 milligrams or more of 
alcohol per 100 milliliters o f blood, or when there is 0.10 grams or more 
o f alcohol per 210 liters o f the person’s breath; or

(3) while the person is under the combined influence o f intoxicating 
liquor and another substance.

(b) Driving while intoxicated is a class A misdemeanor.
(c) Upon conviction under this section flie court shall impose a mini­

mum sentence o f imprisonment o f  not lesa than 72 consecutive hours 
and a fine o f  not less than $250 if  the person has not been previously 
convicted in this or .another jurisdiction o f driving while intoxicated 
under this or another law or ordinance with substantially similar 
elements or refusal to submit to a chemical test under AS 28.35.032 or 
another law or ordinance with substantially similar elements. Upon 
conviction under this section the court shall impose a minimum sen­
tence o f imprisonment of not lesj than 20 consecutive days and a fine 
o f not less than $500 if, within the preceding 10 years, the person has 
beer previously convicted once in :his or another jurisdiction o f driving 
while intoxicated under this or another law or ordinance with substan­
tially similar elements or refusal to submit to a chemical test under AS
28.35.032 or another law or ordinance with suustantially similar 
elements. Upon conviction under this section the court shall impose a 
minimum sentence o f  imprisonment o f not less than 30 consecutive 
days and a fine o f not less than $1,000 if, within the preceding 10 years, 
the person has been previously convicted in this or another jurisdiction 
o f more than one o f th e following offenses or has more than once been 
previously convicted o f  one o f the following offenses: (1) driving while 
intoxicated under this or another I iw or ordinance with substantially 
similar elements; (2) refusal to suumit to a chemical test under AS
28.35.032 or another law or ordinance with ; ubstantially similar 
elements. The execution o f sentence may not be suspended nor may 
probation be granted except on condition that the minimum imprison­
ment provided in this section is served. Imposition o f  sentence may not 
be suspended. In addition, i f  the offense involved driving a motor vehi­
cle for which a driver’s license is required, the person’s driver’s license 
shall be revoked in accordance with AS 28.15.181 and the vehicle used 
in commission o f  the offense may be forfeited under AS 28.35.036. In 
addition, the court shall order, and a person convicted under this sec­
tion shall undertake, for a term specified by the court, that program of
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§ 28.35.030 M o t o r  V e h ic l e s S 28.35.030

alcohol education or rehabilitation that the court, after consideration 
o f any information compiled under (d) o f this section, finds appropriate.

(d) Except as prohibited by federal law or regulation, every provider 
o f treatment programs to whi :h persons are ordered under (c) o f this 
section shall supply the Alaska court system with the information 
regarding the condition and treatment o f those persons as the supreme 
court may require by rule. Information compiled under this subsection 
is confidential and may only be used by a court in sentencing a person 
convicted under (c) o f this section, or by an officer o f the court in 
preparing a presentence report for the use o f the court in sentencing a 
person convicted under (c) o f this section.

(e) A person who is sentenced to imprisonment for 72 consecutive 
hours upon a first conviction under (c) o f  this section and who is not 
released from imprisonment after 72 hours may not bring an action 
against the state or a municipality or its agents, officers, or employees 
for damages resulting from the additional period o f confinement if

(1) the employee or employees who released the person exercised due 
care and, in releasing the person, followed the standard release proce­
dures o f the prison facility; and

(2) the additional period o f confinement did not exceed 12 hours.
(f) For purposes o f this section, convictions for both driving while 

intoxicated and for refusal to submit to a chemical test o f breath under 
AS 28.35.031(a), i f  arising out o f a single transaction and a single 
arrest, are considered one previous conviction.

(g) In this section,
(1) "operate an aircraft" means to use, navigate, pilot, or taxi an 

aircraft in the airspace over this stale, or upon the land or water inside 
this state;

(2) "operate a watercraft” means to navigate or use a vessel used or 
capable o f being used as a means o f transportation on water for recre­
ational or commercial purposes on all waters, fresh or salt, inland or 
coastal, inside the territorial limits or under the jurisdiction o f the 
state. (§ 50-5-3 ACLA 1949; am § 1 ch 107 SLA 1955; am § 1 ch 121 
SLA 1967; am § 45 ch 32 SLA 1971; am § 4 ch 74 SLA 1974; am ;i§ 2, 
3 ch 152 SLA 1978; am § 28 ch 94 SLA 1980; am § 10 ch 129 SLA 1980; 
am § 21 ch 45 SLA 1982; am §§ 13 —  15 ch 117 SLA 1982; am §§ 13 
—  15 ch 77 SLA 1983)

R ev iso r’s n o tes. — In 1984, former sub­
section (0 was redesignated as present 
subsection (g) and former subsection (g) 
was redesignated as present sub 3ection (f).

C ross re ferences. — For sentences for 
class A misdemeanors, see AS 
12.55.035(b)(3) and 12.55.135(a).

E ffect o f am en d m en ts. — The first 
1980 amendment, in subsection (a) as it 
existed prior to the second 1980 amend­
ment, deleted "under AS 11.05.150” from

the end of the third sentence and substi­
tuted "AS 28.15.181” for "AS 28.15.110(c)” 
in the fourth sentence.

The second 1980 amendment rewrote 
the section.

The first 1982 amendment substituted 
"or any controlled substance listed in AS
11.71.140 — 11.71.190” for "depressant, 
hallucinogenic, stim ulant or narcotic drug 
as defined in AS 17.10.230(13) and AS 
17.12.150(3)” in subsection (a)(1).
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§ 28.35.031 A l a s k a  S t a t u t e s  § 28.35.031

purposes of s ta tu te  or ordinance m aking it 
a criminal offense to operate an automo­
bile while in th a t condition. 142 ALR 555.

What is a "motor vehicle” within s ta t­
utes m aking it  an offense to drive while 
intoxicated, 66 ALR2d 1146.

Right to trial by jury  in criminal pros­
ecution for driving while intoxicated or 
sim ilar offense, 16 ALR3d 1373.

Driving under the influence, or when 
addicted to the use, of drugs as criminal 
offense. 17 ALRSd 815.

Applicability, to operation of motor 
vehicle on private property, of legislation 
m aking drunken driving a criminal of­
fense, 29 ALR3d 938.

What amounts to violation of drunken 
driving sta tu te in officer's "presence” or 
"view” So as to permit w arrantless arrest, 
74 ALR3d 1138.

W hat constitutes driving, operating, or 
being in control of motor vehicle for 
purposes of driving while intoxicated sta t­
ute or ordinance, 93 ALR3d 7.

Reckless driving as lesser included of­
fense of driving while intoxicated or sim­
ilar charge, 10 ALR4th 1252.

Denial of accused's request for initial 
contact with attorney — drunk driving 
cases, 18 ALR4th 705.

Sec. 23.35.031. Im plied  con sen t, (a) A  person who operates or 
drives a motor veh; de in this state or who operates an aircraft as 
defined i.n AS 28.35.030(g)(1) or who operates a watercraft as defined 
by AS 28.35.030 (g)(2) shall be considered to have given consent to a 
chemical test or tests o f the person’s breath for the purpose of 
determining the alcoholic content o f the person's blood or breath if 
lawfully arrested for an offense arising out o f acts alleged to have been 
committed while the person was operating or driving a motor vehicle 
or operating an aircraft or a watercraft while intoxicated. The test or 
tests shall be administered at the direccion o f a law enforcement officer 
who has reasonable grounds to believe that the person was operating 
or driving a motor vehicle or operating an aircraft or a watercraft in 
this state while intoxicated. ~

(b) A person who operates or drives a motor vehicle in this state shall 
be considered to have given consent to a preliminary breath test for the 
purpose o f determining the alcoholic content o f the person’s blood or 
breath. A  law enforcement officer may administer a preliminary 
breath test at the scene o f the incident i f  the officer has reasonable 
grounds to believe that a person’s ability to operate a motor vehicle is 
impaired by the ingestion o f alcoholic beverages and that the person

(1) was driving a motor vehicle that i3 involved in an accident; or
(2) committed a m oving traffic violation.
(c) Before adm inistering a preliminary breath test under (b) o f this 

section, the o ‘ficer shall advise tne person that refusal may be used 
against the pt rson in a civil or criminal action arising out o f the inci­
dent and that refusal is an infraction. If the person refuses to submit 
to the test, the test shall lot be administered.

(d) The result o f the test under (b) o f  this section may be used by the 
law enforcement officer to determine whether the driver should be 
arrested.

< e) Refusal to submit to a preliminary breath test at the request of 
a law enforcement officer is an infraction.
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§ 28.35.032 A l a s k a  S t a t u t e s § 28.35.032

v. State, Sup. Gt. Op. No. 1254 (File No. 
2761). 548 P.2d 376 (1976).

R ula an n o u n ce d  g en e ra lly  to  h av e  
p ro sp ectiv e  e ffect b u t a lso  to  h ave  p a r ­
tia l re tro a c tiv e  e f fe c t  — See Lauderdale 
v. Sfstc, Sup. Ct. Op. Nc. 1254 (File No. 
2761), 548 P Pd 376 (1976).

A pplied  ii '  dson v. State. Ct. App. Op. 
No. 129 (FiL To. 6222), 650 P.2d 426
(1982).

Q uoted  in Si* •'son v. M unicipality of

Anchorage, Ct. App. Op. No. 57 (File Nos. 
4945, 4946, 5288), 635 P.2d 1197 (1981); 
Lundquist v. Departm ent of Pub. Safety, 
Sup. Ct. Op. No. 2763 (File No. 7075), 674 
P.2d 780 (1983); Jensen v. S tate, Ct. App. 
Op. No. 271 (File No. 7488), 667 P.2d 188 
(1983).

C ited in Coleman v. State, Ct. App. Op. 
No. 229 (File No. 7215), 658 P.2d 1364
(1983).

C o lla te ra l re fe ren ces . — GO C.J.S., suspect chemical sobriety test under 
Motor Vehicles, § 164.16. implied consent law, 95 ALR3d 710.

Duty of law enforcement officer to offer

Sec. 28.35.032. R efu sa l to submit to chemical test, (a) I f  a person 
under arrest refuses the request o f  a law enforcement officer to submit 
to a chemical test under AS 28.35.031(a), after being advised by the 
officer that the refusal will, if  that person was arrested while operating 
or driving a motor vehicle for which a driver’s license is required, result 
in the denial or revocation o f the license or nonresident privilege to 
drive, that the refusal may be used against the person in a civil or 
criminal action or proceeding arising out o f an act alleged to have been 
committed by the person while operating or driving a motor vehicle or 
operating an aircraft or a watercraft while intoxicated, and that the 
refusal is a misdemeanor, a chemical test shall not be given, except as 
provided by AS 28.35.035.

(b) [Repealed, § 25 ch 77 S L A  1983.]
(c) [Repealed, § 25 ch 77 S L A  1983.]
(d) [Repealed, § 25 ch 77 S L A  1983.]

(e) The refusal o f a person to submit to a chemical test o f breath 
under (a) o f  this section is admissible evidence in a civil or criminal 
action or proceeding arising out o f an act alleged to have been 
committed by the person while operating or driving a motor vehicle or 
operating an aircraft or watercraft while intoxicated.

(f) Refusal to submit to the chemical test o f breath authorized by AS 
28.35.031(a) is a class A  misdemeanor.

(g) Upon conviction o f a person under this section, the court shall 
impose a minimum sentence o f imprisonment o f  not less than 72 con­
secutive hours and a fine o f not less than $250 if thy person has not 
been previously convicted in this or another jurisdiction o f driving 
while intoxicated under AS 28.35.030 or another law or ordinance with 
substantially similar elements or refusal to submit to a chemical test 
under this section or another law or ordinance with substantially sim­
ilar elements. Upon conviction under this section the court shall 
impose a minimum sentence o f imprisonment o f not less than 20 con­
secutive days and a fine o f  not less than $500 if, within the preceding
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§ 28.35.033 A l a s k a  S t a t u t e s § 28.35.033

D uty  to pub lic . — This section does not 
create a duty by the Departm ent of Public 
Safety toward the public which, if 
breached, can form the basis of a civil 
action for negligence against the depart­
ment. Lundquist v. Departm ent of Pub. 
Safetv, Sup. Ct. Op. No. 2763 (File No. 
7075), 674 P.2d 780 (1983).

L im itation  fo r p u rp o se s  o th e r  th a n  
DWI p ro secu tio n s. — AS 28.35.032(a) 
cannot be restricted to apply solely to 
driving while intoxicated prosecutions, 
and to the extent th a t the sta tu te , by 
providing th a t "a chemical test shall not be 
given" following a breathalyzer refusal,

affirmatively lim its the m anner in which 
evidence of intoxication may be obtained, 
its lim itation m ust apply w ith equal force 
in all prosecutions "arising out of acts 
alleged to have been committed while tho 
defendant was operai.ng or driving a 
motor vehicle while intoxicated." Pena v. 
State, Ct. App. Op. No. 245 (File No. 6174), 
664 P.2d 169 (1983).

F o rm e r su b sec tio n  (b) co n stru ed . — 
See Graham  v. State. Sup. Ct. Op. No. 
2403 (File No. 4092), 633 P.2d 211 (1981).

C ited  in Wilson v. State, Ct. App. Op. 
No. 356 (File Nos. 7523, 7526, 7833), 
P.2d (1984).

C o lla te ra l re fe ren ces . — 7A Am. Ju r. 
2d, Automobiles and Highway Traffic.

122 to 132, 141.
60 C.J.S., Motor Vehicles, § 164.16; 61A 

C.J.S.. Motor Vehicles, § 593(1).
Requiring submission to physical exam­

ination or test as violation of 
constitutional rights, 25 ALR2d 1407.

Admissibility in criminal case of evi­
dence that accused refused to submit to 
scientific test to determ ine am ount of alco­
hol in system, 87 ALR2d 370, 26 ALR4th 
1112.

Suspension or revocation of driver's 
license for refusal to take so t/ie ty  test, 88 
ALR2d 1064.

Request before subm itting to chem. il 
sobriety test to communicate with counsel' 
as refusal to take test. 97 ALR3d 852.

Request for prior adm inistration of addi­
tional test as constituting refusal to sub­
m it to chemical sobriety test under 
implied consent law, 98 ALR3d 572.

Sec. 28.35.033. C hem ical ana lysis  o f  b lo o d , (a) Upon the trial o f 
a civil or criminal action or proceeding arising out o f acts alleged to 
have been committed by a person while operating or driving a motor 
vehicle or operating an aircraft or a watercraft while intoxicated, the 
amount o f alcohol in the person’s blood or breath at the time alleged 
shall give rise to the following presumptions-

(1) If there was 0.05 percent or less by weight =f alcohol in the 
person's blood, or 50 milligrams or less o f alcohol per 100 milliliters of 
the person s blood, or 0.05 grams or less o f alcohol per 210 liters o f the 
person’s breath, it shall be presumed that the person was not under the 
influence o f intoxicating liquor.

(2) If there was in excess o f 0.05 percent but less than 0.10 percent 
by weight o f alcohol in the person’s blood, or in excess o f 50 but less 
than 100 milligram s o f alcohol per 100 milliliters o f the person’s blood, 
or in excess o f 0.05 grams but less than 0.10 grams o f  alcohol per 210 
liters of the person’s breath, that fact does not give rise to any presump­
tion ' liat the person was or was not under the influence o f intoxicating 
liquor, but that fact may be considered with other competent evidence 
in determining whether the person was under the influence of 
intoxicating iiquor.
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19S3 S u p p l e m e n t § 8-738

ment. e(Teclf<xJuly 1, 1983, deleted "or issueS, interned soleiyfS^orrect technical errorSyi the

tions, certificates orbide, notices ofaecurity imprests, and all obber notices a*

mcntTSCKtive July 1, 19oSsubstituted "certffv intended soifcwto correct t \h n ic a l  errors irN^e 
icates" forS^ertificate" in subjection (a). and that IVere is no iin^nt to revive Ot

As the renSnoder of the secHqn was not ofry^wise affect laV that is the Subject of other

§ 8-738. Operating vessel while intoxicated or while u n d e r

(a) P r o h ib it io n s  e n u m e r a te d . —  A person may not operate or attempt to 
operate a vessel while the person:

(I) Is intoxicated;
(II) Is under the influence of alcohol;
(3) Is so far under the influence o f any drug, combination o f drugs, or com­

bination of drugs and alcohol that the person cannot operate a vessel saH y; or
(4) Is under the influence of any controlled dangerous substance, as defined 

in Article 27, § 277 of the Code, unless the person is entitled to use the 
controlled dangerous substance under the :aws o f this State.

(b) E v id e n t ia r y  le q u ir e m e n t s  a p p lic a b le . —  The evidentiary requirements 
of §§ 10-302 through 10-307 of the Courts Article are applicable to any viola­
tion of this section.

(<:) D e fe n s e . — Unless the person charged wi'ii any violation of this section 
was unaware that the alcohol, drug, combination of drugs, or combination of 
drugs and alcohol would make the person incapable o f safely operating a 
vessel, it is not a deferse to any charge o f violating this section that the person 
is or was entitled to use the alcohol, drug, combination of drugs, or combination 
of drugs and alcohol under the laws of this State. (1983, ch. 575.)

E ditor 's  note. — Sei .ion 2. ch. 575, Acts 
1983. provides that the act shall take elTect Julv 
1. 1983.

hent
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influence of alcohol and/or drugs.
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§ 10-204 Counts and J udicial Prockkdinus

•S 10-204. Public records — Admissibility generally
w itness is needed 
43 Md. App. 323 .405 ,
269 Md. 647. 426 A.2d 92.1 

C ited  in Temnnev v. SlHle. 
A.2d 1018 c l ‘J81 >

it Scott v S la te . 
' 1079•. modified.

'SI. 429

E ffec t oT>r*tij>n . — This section sim ply 
m akes records compeT?!H<vidence; it does not 
address th e ir  relevance o r juUtrnjj effect. C a rr  
v. S ta le . 50 Md App. 209. 437 A 2 a 5 S 4 j l9 8 1  >

B irth  c e r t i f ic a te  is a public record and

§ 10-205. Same — Exceptions.
la) G v n & te u x lia jr e c o rd s . —  Records, reports, statemi?Hl^. notes, or informa­

tion assembled or~olJtr4Qcd by the State Department of H^J^h and Mental 
Hygiene, the Maryland Cornrrrrstyqnto Study Problems of Drug AJHinion, the 
Medical and Chirurgical Faculty oritS'sUjed medical societies, an in-rltvspiial 
staff comTTrrtFse^ora national organized medictrf-*Qciety or research group that 
are4«diir^confideriTTHl^v S 4-102 o f the Health-Gi?ft*<yJArticle or $ 14-602 
of the HeaTtfrOcQjpations Article, are not admissible in evRhsy^ in any pro­
ceeding.
(1981. ch. 9, $ I; 1982. ch. ,

E ffect o f  amcntl7ftiM ys. — The 1981 am end­
m ent substitu ted  "5 1-1 nfTtwit^e 43 of the  Code 
or 5 14-602 of the  H ealth  O ccupubuos A rticle" 
for "4 1-1 or > 134 of A rtic le  43 o f tK X 'p d e "  

j i e a r  the end of subsection (at. Section 3 of 
acT-pTNuajies th a t it sha ll tak e  effect J u ly  1. 
1931. contmlP“!U.2Pon th e  ta k in g  effect of the 
H ealth OccupationsTVwutle (ch. 8, A cts 1981).

982 am endih, >«4J clfeclive Ju ly  1. 1982. 
subslitu te!S 2 th .it a re  deWiKtd confidential Itv 
4 4-102 of th e N ^ i l lh - t ie n e f t i i^ A r iic le '' for 
"which are  declare<l'?rm tidi'ntial ii> v  1-1 of 
Article 43 of the  Code" in su t

5 subsection ihi was not nfTecTtii^hv the 
nts. it is not set forth above

S u b t i t le ^ fr ^ J o t o r  V e h ic le  L a w s .

rove speed of vehi-§ lii cyf-cadio-micro wave

it with 
by means of 
Sess., ch. 2, § 1; 1983,

E ffec t o f  a m e n d m e n t . — T he 1983 am end­
m ent. effective Ju ly  1, 1983, su b s titu te d  "mea-

by evidence of a tetjt made upon 
the speed o f a moving object 

5. § 91; 1973, 1st Sp.

sure  and ind icate” for "m easure, indicate, and 
record".

§ 10-302. Chemical test for intoxication — Admissibility by 
analysis.

In a prosecution for a violation o f a law concerning a person who is driving 
or attempting to drive a vehicle in violation of $ 21-902 of the Transportation 
Article, a chemical test o f his breath or blood may be administered to the 
person for the purpose o f determining the alcohol conl°nt o f his blood. (An. 
Code 1957, art. 35, § 100; 1973, 1st Sp. Sess., cn. 2, Jj 1; ] s77. ch. 14, § 6; ch. 
164, § 3; 1980, ch. 41.;
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1983 C umulative S upplement § 10-304

v S late . 
Tiodified.

251. 429

forma- 
Mental 
on.the 
ospital 
ip that 
14-602 
iv pro-

l. 1982. 
Mini by 
:le ” for 
* 1-1 of 
■ I.
by the

/ehi-

upon 
object 
5t Sp.

:e. and

V by

iving 
ation 
i the 
(An. 
>; ch.

E ffec t o f  a m c r . i  \ien L  — T he 1980 am end­
m ent. effective J '  y 1. 1980. su b s titu ted  " jlco- 
hol“ for "alcoholi near the end of the section.

U n iv e rs i ty  o f  B a ltim o re  L aw  R ev iew . — 
For note. “M aryland 's D runk D riving Laws: An 
Overview ." see 11 U. Balt. L Rev. 857 119H2).

L e g is la t iv e  in te n t. — 'h e  leg is la tu re  
in tended th e  requ irem en ts ol th is  section to 
apply in prosecutions for the violation o f any 
law concerning a person accused of d riv ing  
while in toxicated or im paired. S ta te  v. 
Loscomb. 291 Md. 424. 435 A.2d 764 U9BU.

P u rp o s e  o f  s e c tio n . — T his section is con­
cerned with the protection of the  public, ra th e r  
th un  the protection of an accused. S ta te  v 
Moon. 291 Md. 463. 436 A.2d 420 (19811.

E ffe c t o f  s e c t io n  is to perm it a chem ical test

of one’s b rea th  o r olood w henever there  is a 
violation of any law th a t involves d riv ing  while 
in toxicated or im paired. Loscomb v. S la te . 45 
Md. App 598. 416 A.2d 1276 (19801. modified. 
291 Md. 424. 435 A.2d 764 119311.

T h is  se c tio n  a n d  T R  It 16-205.1 (cl a r e  in 
p a r i  m a te r ia ; they m ust be construed h a r ­
m oniously in o rde r to give full efiect to each 
enactm en t. S ta te  v. Loscomb. 291 Md. 424. 435 
A.2d 764 (19811.

S c h m e rb e r  d o c tr in e  a p p lie d . — For a p p li­
cation of S chm erber v. C alifornia, 384 U.S. 757. 
86 S. C t. 1826. 16 L. Ed. 908 (1966). holding 
th a t the  priv ilege a g a in s t self-incrim inatton 
does not ex tend to in vo lu n ta rily  obtained blood 
sam ples, see S la te  v. Moon. 291 Md. 463. 436 
A .2J 420 (198H.

§ 10-303. Same — Time limitation.
U n iv e rs ity  o f  B a ltim o re  L aw  R ev iew . — 

For note. "M aryland 's  D runk D riving Ijiw s : An 
O verview .” see 11 U. Balt. L. Rev 357 (19821.

L e g is la tiv e  in te n t. — T he leg isla tu re  
in tended the  requ irem en ts of th is section to 
apply in prosecutions for the violation of any 
Inw concerning a person accused of d riv in g  
w hile in toxicated or im paired. S ta le  ;. 
Loscomb. 291 Md. 424, 435 A.2d 764 (19811.

P u rp o s e  o f  s e c tio n . — T his section is con­
cerned w ith the  protection cf the public, ra th e r  
th a n  the protection of an  accused. S ta te  v. 
Moon. 291 Md. 463. 436 A.2d 420 (19811.

T h is  se c tio n  a n d  TR 5 16-205.1 (c) n re  in 
p a r i  m a te r ia :  they  m ust be construed h a r ­
m oniously in o rde r to give full ellect to each 
enactm en t. S ta te  v. Loscomb. 291 Md. 424. 435 
A 2d 764 (1961).

§ 10-304. Same — Qualification: of person administering 
test; equipment.

(a) D e fin it io n s . — (1) In this section the following words have the meanings 
indicated.

(2) " Q u a li f ie d  m e d ica l p e r s o n "  means any person permitted by law to 
withdraw blood from humans.

(3) " Q u a lifie d  p e r s o n "  means a person who has received training in the 
use of the equipment in a training program appro , ed by the toxicologist under 
the Postmortem Examiners Commission and who is either a police officer, a 
police employee, or an employee o f the office of the Chief Medical Examiner.

(bl B r e a th  test. — The chemical test of breath shall be administered by a 
qualified person with equipment approved by the toxicologist under the 
Postmortem Examiners Commission at the direction of a police officer. The 
officer arresting the individual may not administer the chemical test of breath.

(c) B lo o d  test. — The blood shall be obtained by a qualified medical person 
using equipment approved by the toxicologist under the Postmortem Exam­
iners Commission acting at the request o f a police officer. The chemical test of 
blood shall be conducted by a qualified person using equipment approved by the 
toxicologist under the Postmortem Examiners Commission in a laboratory 
approved by that toxicologist.

< e) P r o o f  o f  a p p ro v e d  e q u ip m e n t . — For the purpose o f establishing that the 
lesl was administered with equipment approved by the toxicologist under the
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§ 10-305 C o l 'u t s  a n d  J u d i c i a l  P r o c k e d i n v i s

Postmortem Exam iners Commission, a s tatement signed by the toxiroiogist 
certifying th a t  the equipm ent used in the test has been approved by him shall 
be prima facie evidence of the approval, and the s tatem ent is admissible in 
evidence without the necessity of the toxicologist personally appearing in 
court.
(1980. ch. 41; 1982. ch. 770. $ 4; 1983. ch. 289.)

E f fe c t  o f  a m e n d m e n t s .  — T he  1980 am end­
ing..I, effective J u l y  1.1980, rewrote  subsection 
(al. e l im ina ted " m a k in g  the charge th a t  the 
person was dr iv ing while in toxicated or while 
his  dr iv ing ab ili ty  was impaired by the 
consumption of alcohol” a t  the  end of subsection 
(bi and  rewrote  subsection lei.

The 1982 am end m ent ,  effective Ju ly  1. 1982. 
substi tu ted  “u nder  the  Postmortem  Examiners 
Commission" for “of the  office of the  C h ie f  Medi­
cal E xa m ine r  of the  D epar tm ent  of Postmortem 
Examiners"  in pa rag raph  (3) of subsection tai. 
in subsection ibl, in both sentences  in subsec­
tion tel and in subsection lei and  substi tu ted  
"approved by th a t  tUMcologist" for “approved by 
the toxicologist of  the  office of the C hief  Medical 
Exam iner  of the  D epar tm ent  of  Postmortem 
Exam iners"  in the second sen tence  of subsec­
tion tc).

The 1983 am end m ent .  elTective J u ly  1. 1983. 
added the second sentence in subsection «bi.

As the  remainder  of the  section was nut 
affected by the am endm ents, it is not set forth 
above.

U n iv e rs i ty  o f  B a l t im o re  L aw  Rev iew . — 
For note. "Maryland's  Drunk Driving Laws: An 
Overview.” see 1! I.’. Balt L. Rev 357 (1982i.

L eg is la t ive  in te n t .  — The legis lature 
intended the requirements  of this section to 
apply in prosecutions for the  violaunr of any 
law concerning a person accused of uriving 
while intoxicated or impaired S ta le  
Loscomb. 291 Md. 4-‘4. 435 A.2d 764 '1981 '

P u r p o s e  of  s ec t ion .  — This section is con­
cerned w ith the protection of the public, r a th e r  
than  the protection of an accused S ta te  v. 
Moon. 291 Md. 463. 436 \ .2 d  4211 -19811.

T h i i  sec t ion  a n d  T R  4 16-205.1 (c) a r e  in 
p a r i  m a te r ia ;  they must be construed h a r ­
moniously in order to give full effect to each 
enactment. S ta le  v. Loscomh. 291 Md 424. 435 
A.2d 764 (198.'

§ 10-305. Sam e — Type of test adm inistered.
(a) Type of test administered. — The type of test administered to the defen­

dant shall be the chemical test of breath except tha t  the chemical test of blood 
shall be the type of test adm inistered if:

(1) The defendant is unconscious or otherwise incapable of r efusing to take 
a chemical test for alcohol;

(2) Injuries to the defendant require removal of the defendant to a medical 
facility; or

(3) The equipm ent for adm inistering the chemical tes t  of breath is not 
available.

(b) Person incapable of test refusal. — Any person who is dead, unconscious, 
or otherw lse in a condition rendering him incapable of tes t  refusal shall be 
deemed not. to have w ithdraw n consent. (An Code 1957, art.  35, § 100; 1973, 
1st Sp. Sess., ch. 2, § 1; 1981, ch. 240: 1983, ch. 289.)

E f fe c t  o f  a m e n d m e n t s .  — T he 1981 a m e n d ­
ment, effective J u l y  1. 1981. designated the 
former provisions of the  section a s  subsection
(a), divided the former first sen tence  into the  
present f irst  a..d second sentences, added "to 
be” in th e  present f irst  sentence, sub s t i tu ted  
"the defendant 's"  for "e i ther  his" in th e  present 
second sentence in subsection tal.  added "due to 
facilities or  equipm ent  not being availab le"  at 
the  end of th a t  sentence , su b s t i tu ted  'This

inabili ty” for "his inabili ty” in the  last sentence 
in the subsection, substi tu ted  "the tr ia l"  for 
“his tr ial"  therein and  added subs :t ions  (bl 
and (c).

The 1983 am endm ent, effective Ju ly  1. 1983, 
substi tuted present subsection ' ■ for former 
subsections la) and ibl and  redesignated former 
subsection (cl as present subsection ibl.

U n iv e rs i ty  o f  B a l t im o re  L a w  R ev iew . — 
For note, "M aryland’s D runk Driving Laws: An
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1 9 8 3  C u m u l a t i v e  S u p p l e m e n t § 10-307

Overview.” see 11 U Ball. L. Rev. 357 i l9S2i .
L e g is la t iv e  in te n t .  — The leg is la tu re  

intended the requirements  of this section to 
apply in prosecutions for the violation of an y  
law concerning a person accused of dr iv ing  
while intoxicated or impaired. S ta le  v. 
Loscomb. 291 Md. 424. 435 A.2d 764 (19811.

P u r p o s e  o f  s e c t io n .  — This section is con­
cerned w ith  the protection of the public, r a th e r  
than the  protection of an accused. S la t e  v.

Moon. 291 Md. 463. 436 A.2d 420 1 1981)
T h i s  s e c t io n  a n d  T R  <> 16-205.1 (cl a r e  in 

p a r i  m a t e r i a ;  they m ust be construed ha r ­
moniously  in order to give full effect to each 
enactm ent .  S ta te  v. Loscomb, 291 Md. 424, 435 
A.2d 764 119811.

A p p l ie d  in Loscomb v. S ta te ,  45 Md. App. 
598. 416 A.2d 1276-1980). modified. 291 Md 
424. 435 A.2d 764 119811.

§ 10-306. Sam e — A dm issibility of test resu lts  w ithout 
presence o r testim ony of technician.

(a) Subject to the provisions of subsection (bi, in any criminal tria l in svhich 
intoxication due to the consumption of alcohol, or being under the influence of 
alcohol, is an issue, an offici- < copy of the results of a chemical tes t  of breath 
or blood administered by a crson authorized to adm inister the test, is admissi­
ble as substan tive  evidence w ithou t the presence or testimony of the  technician 
who administered the test.
(1982, ch. 95.)

E f fe c t  o f  a m e n d m e n t .
T ne 1982 am endm ent,  effective J u l y  1. 1982. 

deleted "or im pa irm en t” following " in tox ica­
t ion” and  inserted "or being under the influence 
of alcohol” in subsection iai.

As subsection ibl was not affected by the 
am endm ent ,  it is not set forth above.

U n iv e r s i ty  o f  B a l t im o re  L aw  R e v ie w .  — 
For note . "M aryland 's  Drunk Driving Laws: An 
Overview." see 11 U. Ball. L. Rev. 357 119821.

L e g is la t iv e  in te n t .  — The leg is la tu re  
in tended (he requirements  of this section to 
»' i ly in prosecutions for the violation of any

law concerning a person accused of driving 
while intoxicated or  impaired. S ta le  v. 
Loscomb, 291 Md. 424, 435 A.2d 764 119811.

P u r p o s e  o f  s e c t io n .  — This section is con­
cerned with the  protection of the  public, rather 
th an  the protection of an  accused. Stale v. 
Moon. 291 old. 463, 436 A.2d 420 (1981i.

T h i s  s e c t io n  a n d  T R  § 16-205.1 (c) e r e  in 
pr .r i m a te r i a :  they m ust  be construed ha r­
moniously in order to give full effect to each 
enactm ent .  S ta te  v. Loscomb, 291 Md. 424. '35 
A 2d 764 (19811.

§ 10-307. Same — R esults of analysis and presum ptions.
(a) In general. — In a proceeding in which a person is charged with a 

violation of S 388A of Article 27 or with driving or a ttem pting  to drive a 
vehicle in violation of § 21-902 of the Transportation Article, the amount of 
alcohol in the person’s breath or blood shown in chemical analysis as provided 
in th is  subtitle is admissible in evidence and has the effect set forth in subsec­
tions (b) through (e) of this section.

(b) No intoxication presumed. — If there  was in the person’s blood at the 
time of testing 0.05 percent or less by weight of alcohol, as determined by an 
analysis of the person's blood or b rea th ,  it shall be presumed th a t  the defendant 
was not intoxicated and th a t  the  defendant was not driving while under the 
influence of alcohol.

(c) No presumption. — If a t  the  time of testing there was in the person’s 
blood more than  0.05 percent but less than  0.08 percent by weight of alcohol, 
as determined by an analysis of the  person’s Mood or breath, this fact may not 
give rise to any presumption th a t  the defend nt was or was not intoxicated or



that the defendant was or was not driving while under the influence of alcohol, 
but this fact m ay be considered with other competent evidence in determining 
the guilt or innocence of the defendant.

(d) Prima facie evidence of impaiiment. — If a t  the time of testing there was 
in the person’s blood 0.08 percent or more by weight of alcohol, as determined 
by an analysis of the person's blood ( r breath, it shall  be prima facie evidence 
th a t  the defendant was driving w hil ; under the influence of akohol.

(e) Prima facie evidence ofinioxica iion. — If a t  the time oi testing there was 
in the person's blood 0.13 percent or more by weight of alcohol, as determined 
by an analysis of the person's blood o • breath, it shall be prima facie evidence 
th a t  the defendant was intoxicated. (An. Code 1957, art. 35, § 100; 1973. 1st 
Sp. Sess., ch. 2, § 1; 1974, ch. 691, 5 3; ch. 864. $ 2: 1975, ch. 9; 1977, ch. 14, 
§ 6; 1978, chs. 423, 454; 1981, ch. 2-',2.)

§ 10-308 C o u r t s  a n d  J u d i c i a l  P r o c e e d i n g s

Effec t  o f  a m e n d m e n t s .
The 1981 am endm ent , effective J u ly  1. 198(1. 

substi tu ted "the defendant was not drivi me 
while under  the influence of alcohol" for "ms 
driv ing abili ty was not impaired by the 
conr jm p tion  of alcohol" a t  the  end of subsec..ion 
ibi. substi tu ted " the defendant was or wat not 
driv ing while under  the  influence of olcohiV for 
"his dr iv ing ability  was or was not im p a r e d  by 
the  consumption of alcohol" in subsect .on ibi, 
substi tu ted "0.08 percent"  for "0.10 per.'.ent" in 
subsections (c) and  Id), subs t i tu ted  "defendant 
was driv ing while under  th e  influent/a of alco­
hol" for "defendant’s d r iv ing  abili ty  was 
impaired by the consumption of alr.vhol" a t  the 
e- ’subsection (d). substi tu ted  "’/.13 percent"
fi_ j .15 percent"  in subsection I f i  and clarified 
language in subsections (b). fc) (dl and  lei.

U n iv e r s i ty  o f  B a l t im o re  1/aw R ev iew . — 
For note. "M ary land’s Drunk D riv ing Laws: An 
Overview,” see 11 U. Balt. L. Rev. 357 119821.

L e g is la t iv e  in te n t .  — T h e  legislature 
intended th e  r e q u i r e m e n t  of  th is  section to 
apply in prosecutions fo.' the  violation of any 
law concerning a perron accused of driving 
while in toxicated o i m p a i r e d .  S ta te  v. 
Loscomb. 291 Md. 424. 435 A.2d 7&4 11981).

P u r p o s e  o f  s e c t 'o n .  — T his  section is con­
cerned with the protection of  th e  public, ra the r  
th a n  the protection of an  accused. S ta te  v. 
Moon. 291 Md. 463. 4.16 A.2d 4 f 0  (1981).

T h i s  s e c t io n  a n d  T R  $ 16-205.1 (c) a r e  in

p a r i  m a t e r i n :  they m ust  be construed h a r ­
moniously in order to give full effect to each 
enac tm ent  S ta te  v. Loscomb, 291 Md. 424. 435 
A.2d 764 11981).

A p p l i c a b i l i t y  o f  s e c t io n  in c r im in u l  p r o s ­
e c u t io n s .  — The s ta tu tory  presumptions set 
forth in th is  section appiv in criminal prosecu­
tions specified in subsection iai and only wnen 
the pre requ is i tes  of ^  10-302 through 10-309 
of this a r t ic le  a re  met. Fouche v. Masters. 47 
Md. App. 11. 420 A.2d 1279 -1980>

S e c t i o n  n o t  a p p l i c a b l e  ill civil c a ses .  — 
The ju ry  in a civil case may not appiv the  pre­
sum ptions re la t ing  to 'intoxication and  im pair­
ment set forth in th is  section. Fouche v. 
Masters . 47 Md. App. 11. 420 A.2J 1279 1 19S0i.

C o m p l i a n c e  w i th  sec t io n  r e q u i r e d .  — 
W henever  a person is charged under  artic le 27. 
§ 338. a n d  the  basis of the  charge is the aileged 
intoxication of the  accused while opera ting a 
motor vehicle, no evidence derived from any 
chemical ana lys is  administered or caused to fc-e 
adm inis tered  by the  police is admissible in evi­
dence un le s s  the re  has been compliance with 
this section. Loscomb v. S tate . 45 Md. Apo. 593. 
416 A.2d 1276 11980), modified, 291 Md. 424, 
435 A.2d 764 11981).

P r o o f  o f  u n s a f e  o p e r a t i o n  is not a neces­
sary e le m e n t  of the  offenses of dr iv ing while 
intoxicated or  dr iv ing while under  the  influ­
ence of  alcohol.  68 Op. A t t ’v Gen. (Mav 2. 
1983).

§ 10-308. Sam e — O ther evidence.
The evidence of the chemical analysis does not limit the introduction of other 

evidence bearing upon w hether  the defendant w as intoxicated or w hether the 
defendant was driving while under the influence of alcohol. (An. Code 1957, 
art .  35, § 100; 1973, 1st Sp. Sess., ch. 2, § 1; 1977, ch. 14, § 6; 1981, ch. 242.)
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A n n o t a t e d  C o d e  of  M a r y l a n d  

S ubtitle  M olar Vehicle Lilies

m icro  w aves  to pr
(̂ T1hi speed of a nKXjr veh ic lenX ylie  proved iiy ev idenceSfii  test madeoycn 
it x ^ x a  device dcsigneiNx'.'ivasurt\Sv<heato, and record the sjNsM of a mnvim 
object liy^H^ans of radio-nitNywaves. t /h cC o d o  li»57. art.  do, Is
Sp. Sess., ch. 3?*%L> ^ x ^  >*.

r e v i s o k ’TNn o t k

T h i s X i r t io n  is new language dcl%*id frum 
Artic le  Thi.-» section was en ac i tX j i i
19 j . t . M ary lam nx n^s  107a. eh. "Mi renioveil tlu* 
requ irem en t of m X t i n g  the motorist h\

Inch » .7?X i’' :|rh incs 
railio-iinero dev ires T!
Language and s l ^ ^ r i -  eha

S u f r ic ic n c X ‘tL£v ' t*cncc‘ ~  T h e T S N ti  radar
a | i | ia ra tus .  l i h r ^ X ^  use of sp rcd ioX n* .  
cam eras ,  and X-rujiOSjjs  now reached sueir  
general aeee|ilalion l i j ^ X a t o  legislatures, 
executive depar  m eois of s ta X ^ a m l lederal 
gMVcrniiicittXihc eoorts  and tile |ioXq; ilial il 
i> tii> longer i i m X ^ r y  for the liroseeiiCXMo 
offer  expert lesliinuiIjNtj* explain the ll iroiX

and operation ra d a r  equijm Sto I:
sufficient to silott t f S u h e  equipm ent l . i \L -  

properly lesteil and cX tAeil. tlial n v. 
mXmeil In a com petent o p eX t^ i. ilial prop 
o p e ra t^ ^ ^ iro eed o res  were fo h iio ^ i aim it. 
proper r-eo ^ w ^ w ere  kepi I aite it^^w ie*
I Ireos. !."n» r ' 11 Mi; 1 ’•'••T >

§ 10-302. Chemical tes? 
analysis.

or in to x ica A d m issib ility  bv

In a p ro secu u tx jo r  a violation of a law eolX<rning a person winds driving or 
attonTptwj'to  d r iv e jx d i i c l e  in violation of  ̂ 1 l-!ltH*if Article lid1/:oNJmCDilv 
a chemicai tX x o f  his b r t x h .  blood, urine, or other tlNijjv substance inaNtir 
administered to tnbs j^son  forXlw purpose of determining uhsQlcoholic content 
in his bofly. (An. Code l&H^art. 35^XldO; 1973, 1st Sp. Sess.. c i iM Jx J-1

This  stat ion is new langtultK^Jeriveil from 
Article .‘iiuXUlLL ia i  This is the f i r sN «ntcnce  in

«(Lal s iT t io n 'X a  
smXcpod

M ary laT ftX baw  R e v ie w f^ X j f i ' r  a r t i e e  or 
chemical tes ts  t lX dcohu i ic  iiiloxicXqii . Sl ” 
Mil. L. Rev. lit:t ( IS Ia S w  X .

s^ F i i r  case  note (in officiaNttmial of  a lilood lest 
as cDhs^mitine a  violation of  dlXproccss  of law, 
see £ j  .NUrXsKev. 2S21 19ti.il. ^ X .

^ X j r  svn iposiim t on eonipiieSyt! 
r h e i i lX i l e s ts  for aiX iodic intoxieat 
Md I.. R m X j ! • IPodi \

§ 10-303. Same — Time limitation.
The specimen of breath, blood, or urine shall be taken within two hours after 

the person accused is apprehended. I An. Code 1957, art.  35. $ 100: 1973. 1st Sp. 
Sess., ch. 2, § 1.1

R E V IS O R 'S  N O T E
This section is new language derived from 

Article ikj. * 100 lai. S tyle  and language are  
chanced in sulxlividing this lung subsection



1984 R E G U L A R  S E S S I O N  Ch. 84-188

BOATING SAFETY

TcntJtiir ebiMi/xcatvn chanQea n/>f available at time o/ publication

CHAPTER 84-188 

COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 100

A b i l l  t o  b e  e n t i t l e d  

A n  a c t  r e l a t i n g  t o  b o a t i n g  s a f e t y ;  c r e a t i n g  s s .  

3 2 7 . 3 5 1 - 3 2 7 . 3 5 4 ,  F . S . ;  p r o h i b i t i n g  t h e  

. o p e r a t i o n  o f  a  v e s s e l  w h i l e  i n t o x i c a t e d ;  

p r o v i d i n g  p u n i s h m e n t ;  p r o v i d i n g  t e s t s  t o  

d e t e r m i n e  i n t o x i c a t i o n  o r  i m p a i r m e n t ;  p r o v i d i n g  

l e g i s l a t i v e  i n t e n t ;  p r o v i d i n g  f o r  r i g h t  t o
I

r e f u s e ;  a u t h o r i z i n g  u s e  o f  b l o o d  t e s t s  i n  c a s e s«i.
o f  d e a t h  o r  s e r i o u s  b o d i l y  i n j u r y ;  p r o v i d i n g

I .1
'  f o r  c e r t a i n  p r e s u m p t i o n s  o f  i m p a i r m e n t ;

■ a m e n d i n g  s .  3 2 7 . 3 2 ,  F . S . ;  p r o v i d i n g  c i v i l

l i a b i l i t y  f o r  r e c k l e s s  o r  c a r e l e s s  o p e r a t i o n  o f
i
> a  v e s s e l ;  a m e n d i n g  s .  3 2 7 . 3 3 ,  F . S . ;  p r o v i d i n g -
i.

c r i m i n a l  p e n a l t i e s  f o r  r e c k l e s s  o r  c a r e l e s s  

o p e r a t i o n  o f  a  v e s s e l ;  a m e n d i n g  s .  3 2 7 . 3 5 ,

F . S . ;  p r o v i d i n g  f o r  f i n e s ,  i m p r i s o n m e n t ,  a n d  

c o m m u n i t y  w o r k  p r o j e c t s  f o r  p e r s o n s  g u i l t y  o f  

o p e r a t i n g  a  v e s s e l  w h i l e  u n d e r  th«e i n f l u e n c e  o f  

a l c o h o l i c  b e v e r a g e s ,  c h e m i c a l  o r  c o n t r o l l e d  

s u b s t a n c e s , -  a m e n d i n g  o .  3 2 7 . 3 7 ,  F . S . ;  

p r e s c r i b i n g  c e r t a i n  s a f e t y  r u l e s  f o r  o p e r a t i n g  

a v e s s e l  t o w i n g  p e r s o n s  o n  w a t e r  6 k i s ,  

a q u a p l a n e s ,  i n n e r t u b e s ,  a n d  s l e d s ;  a m e n d i n g  s .

3 2 7 . 5 0 ,  F . S ;  p r o h i b i t i n g  u s e  o f  s i r e n s  a n d  

Additions in tex t  a re  ind ica ted  by under l ine : de le tions  by s tr ikeou ts
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e m e r g e n c y  l i g h t a  o n  a l l  v e a a e l a  o t h e r  t h a n  l a w  

e n f o r c e m e n t ,  f i r e ,  a n d  e m e r g e n c y  v e a a e l a ;  

a m e n d i n g  a .  3 2 7 . 5 4 ,  F . S . ;  p r o h i b i t i n g  l i v e r i e a  

f r o m  r e n t i n g  a  v e a 3 e l  n o t  c o n t a i n i n g  t h e  s a f e t y  

e q u i p m e n t  r e q u i r e d  b y  s .  3 2 7 . 5 0 ,  F . S . ;  a m e n d i n g  

s .  3 2 7 . 5 6 ,  F . S . ;  a u t h o r i z i n g  s e a r c h e s  o f  

v e s s e l s  b y  l a w  e n f o r c e m e n t  o f f i c e r s  t o  

a s c e r t a i n  c o m p l i a n c e  w i t h  s a f e t y  r e g u l a t i o n s ;  

a m e n d i n g  s .  3 2 7 . 7 0 ,  F . S . ;  p r o v i d i n g  t h a t  a n y  

a u t h o r i z e d  l a w  e n f o r c e m e n t  o f f i c e r  s h a l l  

e n f o r c e  c h .  3 2 7  a n d  c h .  3 2 8 ,  F . S . ;  a m e n d i n g  a .

3 2 7 . 7 2 ,  F . S . ;  p r o v i d i n g  a  5 2 5  f i n e  f o r  t h e  

c a r e l e s s  o p e r a t i o n  o f  a  v e s s e l ;  r e p e a l i n g  a . .

3 2 7 . 5 1 ,  F . S . ,  r e l a t i n g  t o  v e n t i l a t o r  d u c t s ;  

p r o v i d i n g  a n  e f f e c t i v e  d a t e .

3 e  I t  E n a c t e d  b y  t h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  F l o r i d a :

S e c t i o n  1 .  S e c t i o n  3 2 7 . 3 5 1 ,  F l o r i d a  S t a t u t e s ,  i s  

c r e a t e d  t o  r e a d :

3 2 7 . 3 5 1  O p e r a t i o n  o f  a  v e s s e l  w h i l e  i n t o x i c a t e d ;  

p u n i  s h m e n t . ~

( 1 )  I t  i a  u n l a w f u l  f o r  a n y  p e r s o n ,  w h i l e  i n  a n  

i n t o x i c a t e d  c o n d i t i o n  o r  u n d e r  t h e  I n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s ;  a n y  c h e m i c a l  s u b s t a n c e  s e t  f o r t h  i n  s .  8 7 7 . 1 1 1 ;  o r  

a n y  s u b s t a n c e  c o n t r o l l e d  u n d e r  c h a p t e r  8 9 3  t o  s u c h  e x t e n t  a s  

t o  d e p r i v e  h i m  o f  f u l l  p o s s e s s i o n  o f  h i s  n o r m a l  f a c u l t i e s ,  t o  

o p e r a t e  o n  t h e  w a t e r s  o f  t h i s  s t a t e  a n y  v e s s e l .  A n y  p e r s o n  

c o n v i c t  i d  o f  a  v i o l a t i o n  o f  t h i s  s e c t i o n  s h a l l  b e  p u n i s h e d  a s

Additions in tex t a re  indicated by under line; d ele tions by a t eikaawta
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p r o v i d e d  i n  s .  3 2 7 . 3 5 .  F o r  t h e  p u r p o s e s  o f  t h i s  s u b s e c t i o n ,  s  

p r e v i o u s  c o n v i c t i o n  u r . a e r  s .  3 2 7 . 3 5  s h a l l  a l s o  b e  c o n s i d e r e d  a  

p r e v i o u s  c o n v i c t i o n  f o r  v i o l a t i o n  o f  t h i s  s u b s e c t i o n .

( 2 )  I f ,  h o w e v e r ,  d a m a g e  t o  t h e  p r o p e r t y  o r  p e r s o n  o f  

a n o t h e r ,  o t h e r  t h a n  d a m a g e  r e s u l t i n g  i n  t h e  d e a t h  o f  a n y  

p e r s o n ,  i s  d o n e  b y  s u c h  i n t o x i c a t e d  p e r s o n  u n d e r  t h e  i n f l u e n c e  

o f  a l c o h o l i c  b e v e r a g e s ,  a n y  c h e m i c a l  s u b s t a n c e  s e t  f o r t h  i n  s .  

8 7 7 . 1 1 1 ,  o r  a n y  s u b s t a n c e  c o n t r o l l e d  u n d e r  c h a p t e r  8 9 3 ,  t o  

s u c h  e x t e n t  a s  t o  d e p r i v e  h i m  o f  f u l l  p o s s e s s i o n  o f  h i s  n o r m a l  

f a c u l t i e s ,  b y  r e a s o n  o f  t h e  o p e r a t i o n  o f  a n y  v e s s e l  m e n t i o n e d  

h e r e i n ,  h e  i s  g u i l t y  o f  a  m i s d e m e a n o r  o f  t h e  f i r s t  d e g r e e ,  

p u n i s h a b l e  a s  p r o v i d e d  i n  s .  7 7 5 . 0 8 2  o r  s .  7 7 5 . 0 8 3 ,  b u t  t h e  

p e n a l t y  i m p o s e d  f o r  a  v i o l a t i o n  o f  t h i s  s u b s e c t i o n  s h a l l  b e  

n o t  l e s s  t h a n  t h e  p e n a l t y  p r o v i d e d  u n d e r  s .  3 2 7 . 3 5 ,  a n d  i f  t h e  

d e a t h  o f  a n y  h u m a n  b e i n g  i s  c a u s e d  b y  t h e  o p e r a t i o n  o f  a  

v e s s e l  b y  a n y  p e r s o n  w h i l e  s o  i n t o x i c a t e d ,  s u c h  p e r s o n  s h a l l  

b e  d e e m e d  g u i l t y  o f  m a n s l a u g h t e r  a n d  o n  c o n v i c t i o n  s h a l l  b e  

p u n i s h e d  a s  p r o v i d e d  b y  e x i s t i n g  l a w  r e l a t i n g  t o  m a n s l a u g h t e r .

( 3 )  A c o n v i c t i o n  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  

s h a l l  n o t  b e  a  b a r  t o  a n y  c i v i l  s u i t  f o r  d a m a g e s  a g a i n s t  t h e  

p e r s o n  s o  c o n v i c t e d .

S e c t i o n  2 .  S e c t i o n  3 2 7 . 3 5 2 ,  F l o r i d a  S t a t u t e s ,  i s  

c r e a t e d  t o  r e a d :

3 2 7 . 3 5 2  T e s t s  f o r  i m p a i r m e n t  o r  i n t o x i c a t i o n ;  r i g h t  t o  

r e f u s e . —

( l ) ( a )  T h e  L e g i s l a t u r e  d e c l a r e s  t h a t  o p e r a t i o n  o f  a  

v e s s e l  i s  a  p r i v i l e g e  t h a t  m u s t  b e  e x e r c i s e d  i n  a  r e a s o n a b l e  

m a n n e r .  I n  o r d e r  t o  p r o t e c t  t h e  p u b l i c  h e a l t h  a n d  s a f e t y ,  i t  

i s  e s s e n t i a l  t h a t  a  l a w f u l  a n d  e f f e c t i v e  m e a n s  o*' r e d u c i n g  t h e

Additions in text a rc  ind icated by underlin e : d e le tion s by s t ink  sou  t6
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i n c i d e n c e  o f  b o a t i n g  w h i l e  i m p a i r e d  o r  i n t o x i c a t e d  b e  

e a t a b l i a h e d .

( b )  A ny  p e r s o n  w h o  o p e r a t e s  a  v e s s e l  w i t h i n  t h i s  s t a t e  

s h a l l  s u b m i t  t o  a n  a p p r o v e d  c h e m i c a l  b r e a t h  t e s t  t o  d e t e r m i n e  

t h e  a l c o h o l i c  c o n t e n t  o f  t h e  b l o o d ,  a n d  t o  a u r i n e  t e s t  t o  

d e t e c t  t h e  p r e s e n c e  o f  c o n t r o l l e d  s u b s t a n c e s ,  i f  t h a t  p e r s o n  

i s  l a w f u l l y  a r r e s t e d  f o r  a n y  o f f e n s e  a l l e g e d l y  c o m m i t t e d  w h i l e  

o p e r a t i n g  a  v e s s e l  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s .  T h e  b r e a t h  t e s t  o h a l l  b e  

i n c i d e n t a l  t o  a  l a w f u l  a r r t s t  a n d  a d m i n i s t e r e d  a t  t h e  r e q u e s t  

o f  a  l a w  e n f o r c e m e n t  o f f i c e r  w h o  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  

s u c h  p e r s o n  w a s  o p e r a t i n g  t h e  v e s s e l  w i t h i n  t h i s  s t a t e  w h i l e  

u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s .  T h e  u r i n e  t e s t  

s h a l l  b e  i n c i d e n t a l  t o  a  l a w f u l  a r r e s t  a n d  a d m i n i s t e r e d  a t  a  

d e t e n t i o n  f a c i l i t y ,  m o b i l e  o r  o t h e r w i s e ,  w h i c h  i s  e q u i p p e d  t o  

a d m i n i s t e r  s u c h  t e s t s  a t  t h e  r e q u e s t  o f  a  l a w  e n f o r c e m e n t  

o f f i c e r  w h o  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  s u c h  p e r s o n  w a s  

o p e r a t i n g  a  v e s s e l  w i t h i n  t h i s  s t a t e  w h i l e  u n d e r  t h e  i n f l u e n c e  

o f  c o n t r o l l e d  s u b s t a n c e s .  T h e  u r i n e  t e s t  r h a l l  b e  

a d m i n i s t e r e d  * t  a  d e t e n t i o n  f a c i l i t y  o r  a n y  o t h e r  f a c i l i t y ,  

m o b i l e  o r  o t h e r w i s e ,  w h i c h  i s  e q u i p p e d  t o  a d m i n i s t e r  s u c h  

t e s t s  i n  a  r e a s o n a b l e  m a n n e r  t h a t  w i l l  e n s u r e  t h e  a c c u r a c y  o f  

t h e  s p e c i m e n s  a n d  m a i n t a i n  t h e  p r i v a c y  o f  t h e  i n d i v i d u a l  

i n v o l v e d .  T h e  a d m i n i s t r a t i o n  6 f  e i t h e r  t e s t  s h a l l  n o t  

p r e c l u d e  t h e  a d m i n i s t r a t i o n  o f  t h e  o t h e r  t e s t .  T h e  r e f u s a l  t o  

s u b m i t  t o  a  c h e m i c a l  b r e a t h  o r  u r i n e  t e s t  u p o n  t h .  r e q u e s t  o f  

a  l a w  e n f o r c e m e n t  o f f i c e r  a s  p r o v i d e d  i n  t h i s  s e c t i o n  s h a l l  b e  

a d m i s s i b l e  i n t o  e v i d e n c e  i n  a n y  c r i m i n a l  p r o c e e d i n g .
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( c )  I f  t h e  a r r e s t i n g  o f f i c e r  d o e s  n o t  r e q u e a t  a  

c h e m i c a l  t e a t  o f  t h e  p e r s o n  a r r e s t e d  f o r  a n y  o f f e n s e  a l l e g e d l y  

c o m m i t t e d  w h i l e  t h e  p e r s o n  w a s  o p e r a t i n g  a  v e s s e l  w h i l e  u n d e r  

t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s ,  

s u c h  p e r s o n  m a y  r e q u e s t  t h e  a r r e s t i n g  o f f i c e r  t o  h a v e  a  

c h e m i c a l  t e s t  m a d e  o f  t h e  a r r e s t e d  p e r s o n ' s  b r e a t h ,  u r i n e ,  o r  

b l o o d  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  a l c o h o l i c  c o n t e n t  o f  

t h e  p e r s o n ' s  b l o o d  o r  t h e  p r e s e n c e  o f  c o n t r o l l e d  s u b s t a n c e s ,  

a n d .  i f  s o  r e q u e s t e d ,  t h e  a r r e s t i n g  o f f i c e . :  s h a l l  h a v e  t h e  

t e s t  p e r f o r m e d .

( d )  T h e  p r o v i s i o n s  o f  s .  31 6 . 1932(1 ) ( f ) ,  r e l a t i n g  t o  

a d m i n i s t r a t i o n  o f  t e s t s  f o r  d e t e r m i n i n g  t h e  w e i g h t  o f  a l c o h o l  

i n  t h e  d e f e n d a n t ' s  b l o o d ,  a d d i t i o n a l  t e s t s  a t  t h e  d e f e n d a n t ' s  

e x p e n s e ,  a v a i l a b i l i t y  o f  t e s t  i n f o r m a t i o n  t o  t h e  d e f e n d a n t  o r  

t h e  d e f e n d a n t ' s  a t t o r n e y ,  a n d  l i a b i l i t y  o f  m e d i c a l  

i n s t i t u t i o n s  a n d  p e r s o n s  a d m i n i s t e r i n g  s u c h  t e s t s  a r e  

i n c o r p o r a t e d  i n t o  t h i s  a c t .

(2) T h e  r e s u l t s  o f  a n y  t e s t  a d m i n i s t e r e d  p u r s u a n t  t o  

t h J s  s e c t i o n  f o r  t h e  p u r p o s e  o f  d e t e c t i n g  t h e  p r e s e n c e  o f  a n y  

c o n t r o l l e d  s u b s t a n c e  s h a l l  n o t  b e  a d m i s s i b l e  a s  e v i d e n c e  i n  a  

c r i n d ' . a l  p r o s e c u t i o n  f o r  t h e  p o s s e s s i o n  o f  a  c o n t r o l l e d  

. . u . i s t a n c e .

( 3 )  N o t w i t h s t a n d i n g  a n y  p r o v i s i o n s  o f  l a w  p e r t a i n i n g  

t o  t h e  c o n f i d e n t i a l i t y  o f  h o s p i t a l  r e c o r d s  o r  o t h e r  m e d i c a l  

r e c o r d s ,  i n f o r m a t i o n  o b t a i n e d  p u r s u a n t  t o  t h i s  s e c t i o n  B h a l l  

b e  r e l e a s e d  t o  a  c o u r t ,  p r o s e c u t i n g  a t t o r n e y ,  d e f e n s e  

e t t o m e y ,  o r  l a w  e n f o r c e m e n t  o f f i c e r  i n  c o n n e c t i o n  w i t h  a n  

a l l e g e d  v i o l a t i o n  o f  s .  3 2 7 . 3 5  o r  s .  3 2 7 . 3 5 1  u p o n  r e q u e s t  

t h e r e f o r .  *

Additions  *r ext a r e  ind ica ted  by under l ine : de le t ion s  by



S e c t i o n  3 .  S e c t i o n  3 2 7 . 3 5 3 ,  F l o r i d a  S t a t u t e s ,  i s  

c r e a t e d  t o  r e a d :

3 2 7 . 3 5 3  B l o o d  t e s t  f o r  i m p a i r m e n t  o r  i n t o x i c a t i o n  i n  

c a s e s  o f  d e a t h  o r  s e r i o u s  b o d i l y  i n j u r y ;  r i g h t  t o  u s e  

r e a s o n a b l e  f o r c e . —

( 1 )  N o t w i t h s t a n d i n g  a n y  r e c o g n i s e d  a b i l i t y  t o  r e f u s e  

t o  s u b m i t  t o  t h e  t e s t s  p r o v i d e d  i n  6 .  3 2 7 . 3 5 2 ,  i f  a  l a w  

e n f o r c e m e n t  o f f i c e r  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  a  

v e s s e l  o p e r a t e d  b y  a  p e r s o n  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s  h a s  c a u s e d  t h e  d e a t h  o r  

s e r i o u B  b o d i l y  i n j u r y  o f  a  h u m a n  b e i n g ,  s u c h  p e r s o n  s h a l l  

s u b m i t ,  u p o n  t h e  r e q u e s t  o f  a  l a w  e n f o r c e m e n t  o f f i c e r ,  t o  a 

t e s t  o f  h i s  b l o o d  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  a l c o h o l i c  

c o n t e n t  t h e r e o f  o r  t h e  p r e s e n c e  o f  c o n t r o l l e d  s u b s t a n c e s  

t h e r e i n .  T h e  l a w  e n f o r c e m e n t  o f f i c e r  m a y  u s e  r e a s o n a b l e  f o r c e  

i f  n e c e s s a r y  t o  r e q u i r e  s u c h  p e r s o n  t o  s u b m i t  t o  t h e  

a d m i n i s t r a t i o n  o f  t h e  b l o o d  t e s t .  T h e  b l o o d  t e s t  s h a l l  b e  

p e r f o r m e d  i n  a  r e a s o n a b l e  m a n n e r .  " S e r i o u s  b o d i l y  i n j u r y "  

m e a n s  a  p h y s i c a l  c o n d i t i o n  w h i c h  c r e a t e s  a  s u b s t a n t i a l  r i s k  o f  

d e a t h ;  s e r i o u s ,  p e r s o n a l  d i s f i g u r e m e n t ;  o r  p r o t r a c t e d  l o s s  o r  

i m p a i r m e n t  o f  t h e  f u n c t i o n  o f  a n y  b o d i l y  m e m b e r  o r  o r g a n .

( 2 )  T h e  p r o v i s i o n  o f  s .  3 1 6 . 1 9 3 3 ( 2 ) ,  r e l a t i n g  t o  b l o o d  

t e s t s  f o r  i m p a i r m e n t  o r  i n t o x i c a t i o n  a r e  i n c o r p o r a t e d  i n t o  

t h i s  a c t .

( 3 ) ( a )  A n y  c r i m i n a l  c h a r g e  r e s u l t i n g  f r o m  t h e  i n c i d e n t  

g i v i n g  r i s e  t o  t h e  o f f i c e r ' s  d e m a n d  f o r  t e s t i n g  s h o u l d  b e  

t r i e d  c o n c u r r e n t l y  w i t h  a  c h a r g e  o f  a n y  v i o l a t i o n  a r i s i n g  o u t  

o f  t h e  c o u r t .  I f  s u c h  c h a r g e s  a r e  t r i e d  s e p a r a t e l y ,  t h e  f a c t  

t h a t  s u c h  p e r s o n  r e f u s e d ,  r e s i s t e d ,  o b s t r u c t e c , o r  o p p o s e d
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t e s t i n g  s h a l l  b o  a d m i n s i b l e  a t  t h e  t r i a l  o f  t h s  c r i m i n a l  

o f f e n s e  w h i c h  g a v e  r l n a  t o  t h a  d a m a n d  f o r  t e s t i n g .

( b )  T h e  r a a u l t s  o f  a n y  t e s t  a d m i n i s t e r e d  p u r s u a n t  t o  

t h i s  s e c t i o n  f o r  t h e  p u r p o s e  o f  d e t e c t i n g  t h e  p r e s e n c e  o f  a n y  

c o n t r o l l e d  s u b s t a n c e  u h a l l  n o t  b e  a d m i s s i b l e  a s  e v i d e n c e  i n  a  

c r i m i n a l  p r o s e c u t i o n  f o r  t h e  p o s s e s s i o n  o f  a  c o n t r o l l e d  

s u b s t a n c e .

( 4 )  N o t w i t h s t a n d i n g  a n y  p r o v i s i o n  o f  l a w  p e r t a i n i n g  t o  

t h e  c o n f i d e n t i a l i t y  o f  h o s p i t a l  r e c o r d s  o r  o t h e r  m e d i c a l  

r e c o r d s ,  i n f o r m a t i o n  o b t a i n e d  p u r s u a n t  t o  t h i s  s e c t i o n  s h a l l  

b e  r e l e a s e d  t o  a  c o u r t ,  p r o s e c u t i n g  a t t o r n e y ,  d e f e n s e  

a t t o r n e y ,  o r  l a w  e n f o r c e m e n t  o f f i c e r  i n  c o n n e c t i o n  w i t h  a n  

a l l e g e d  v i o l a t i o n  o f  s .  3 2 7 . 3 5  o r  s .  3 2 7 . 3 5 1  r. o n  r e q u e s t  

t h e r e f o r .

S e c t i o n  4 .  S e c t i o n  3 2 7 . 3 5 4 ,  F l o r i d a  S t a t u t e s ,  i s  

c r e a t e d  t o  r e a d :

3 2 7 . 3 5 4  P r e s u m p t i o n  o f  i m p a i r m e n t ;  t e s t i n g  m e t h o d s . —

( 1 )  I t  i s  u n l a w f u l  a n d  p u n i s h a b l e  a t  p r o v i d e d  i n  s .

3 2 7 . 3 5  f o r  a n y  p e r s o n  w h o  i s  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s ,  w h e n  a f f e c t e d  t o  t h e  

e x t e n t  t h a t  h i s  n o r m a l  V a c u i t i e s  a r e  i m p a i r e d ,  t o  o p e r a t e  a  

v e s s e l  o n  t h e  w a t e r s  o f  t h i s  s t a t e .

( 2 )  U p o n  t h e  t r i a l  o f  a n y  c i v i l  o r  c r i m i n a l  a c t i o n  o r  

p r o c e e d i n g  a r i s i n g  o u t  o f  a c t s  a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  

b y  a n y  p e r s o n  w h i l e  o p e r a t i n g  a  v e s s e l  w h i l e  u n d e r  t h e  

i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s ,  

w h e n  a f f e c t e d  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  w e r e  

i m p a i r e d  o r  t o  t h e  e x t e n t  t h a t  h e  w a s  d e p r i v e d  o f  f u l l  

p o s s e s s i o n  o f  h i s  n o r m a l  f a c u l t i e s ,  t h e  r e s u l t s  o f  a n y  t e s t
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a d m i n i s t e r e d  i n  a c c o r d a n c e  w i t h  s .  3 2 7 . 3 5 2  o r  s .  3 2 7 . 3 5 3  a n d  

t h i s  s e c t i o n  s h a l l  b e  a d m i s s i b l e  i n t o  e v i d e n c e  w h e n  o t h e r w i s e  

a d m i s s i b l e ,  a r id  t h e  a m o u n t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d  a t  

t h e  t i m e  a l l e g e d ,  a s  s h o w n  b y  c h e m i c a l  a n a l y s i s  o f  t h e  

p e r s o n ' s  b l o o d !  o r  b r e a t h ,  s h a l l  g i v e  r i s e  t o  t h e  f o l l o w i n g  

p r e s u m p t i o n s :

( a )  I f  t h e r e  w a s  a t  t h a t  t i m e  0 . 0 5  p e r c e n t  o r  l e s s  b y  

w e i g h t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d ,  i t  s h a l l  b e  p r e s u m e d  

t h a t  t h e  p e r s o n  w a s  n o t  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  w e r e  

i m p a i r e d .

( b )  I f  t h e r e  w a s  a t  t h a t  t i m e  i n  e x c e s s  o f  0 . 0 5  

p e r c e n t  b u t  l e G s  t h a n  0 . 1 0  p e r c e n t  b y  w e i g h t  o f  a l c o h o . .  i n  t h e  

p e r s o n ' s  b l o o d ,  s u c h  f a c t  s h a l l  n o t  g i v e  r i s e  t o  a n y  

p r e s u m p t i o n  t h a t  t h e  p e r s o n  w a s  o r  w a s  n o t  u n d e r  t h e  i n f l u e n c e  

o f  a l c o h o l i c  b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  

w e r e  i m p a i r e d ,  b u t  s u c h  f a c t  m a y  b e  c o n s i d e r e d  w i t h  o t h e r  

c o m p e t e n t  e v i d e n c e  i n  d e t e r m i n i n g  w h e t h e r  t h e  p e r s o n  w a s  u n d e r  

t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  

n o r m a l  f a c u l t i e s  w e r e  i m p a i r e d .  '

( c )  I f  t h e r e  w a s  a t  t h a t  t i m e  0 . 1 0  p e r c e n t  o r  m o r e  b y  

w e i g h t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d ,  t h a t  f a c t  t . h a l l  b e  

p r i m a  f a c i e  e v i d e n c e  t h a t  t h e  p e r s o n  w a s  u n d e r  t h e  i n f l u e n c e  

o f  a l c o h o l i c  b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  

w e r e  i m p a i r e d .

T h e  p e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d  s h a l l  b e  b a s e d  

u p o n  g r a m s  o f  a l c o h o l  p e r  1 0 0  m i l l i l i t e r s  o f  b l o o d .  T h e  

f o r e g o i n g  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  s h a l l  n o t  b e  c o n s t r u e d
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a s  l i m i t i n g  t h e  i n t r o d u c t i o n  o f  m y  o t h e r  c o m p e t e n t  e v i d e n c e  

b e a r i n g  up>on t h e  q u e s t i o n  w h e t h e r  t h e  p e r s o n  w a s  u n d e r  t h e  

i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  n o r a a l  

f a c u l t i e s  w e r e  l n p a l r e d .

( 3 )  A c h e m i c a l  a n a l y s i s  o f  a  p e r s o n ' s  b l o o d  t o  

d e t e r m i n e  a l c o h o l i c  c o n t e n t  o r  s  c h e m i c a l  a n a l y s i s  o f  a  

p e r s o n ' s  b r e a t h ,  i n  o r d e r  t o  b e  c o n s i d e r e d  v a l i d - - u n d e r  t h e  

p r o v i s i o n s  o f  t h i s  s e c t i o n ,  m u s t  h a v e  b e e n  p e r f o r m e d  

s u b s t a n t i a l l y  i n  a c c o r d a n c e  w i t h  m e t h o d s  a p p r o v e d  b y  t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  R e h a b i l i t a t i v e  S e r v i c e s  a n d  b y  a n  

i n d i v i d u a l  p o s s e s s i n g  a  v a l i d  p e r m i t  i s s u e d  b y  t h e  d e p a r t m e n t  

f o r  t h i s  p u r p o s e .  A n y  i n s u b s t a n t i a l  d i f f e r e n c e s  b e t w e e n  

a p p r o v e d  t e c h n i q u e s  a n d  a c t u a l  t e s t i n g  p r o c e d u r e s  i n  a n y  

i n d i v i d u a l  c a s e  s h a l l  n o t  r e n d e r  t h e  t e s t  o r  t e s t  r e s u l t s  

i n v a l i d .  T h e  D e p a r t m e n t  o f  H e a l t h  a n d  R e h a b i l i t a t i v e  S e r v i c e s  

m a y  a p p r o v e  s a t i s f a c t o r y  t e c h n i q u e s  o r  m e t h o d s ,  a s c e r t a i n  t h e  

q u a l i f i c a t i o n  a n d  c o m p e t e n c e  o f  i n d i v i d u a l s  t o  c o n d u c t  s u c h  

a n a l y s e s ,  a n d  i s s u e  p o r m i t a  w h i c h  s h a l l  b «  s u b j e c t  t o  

t e r m i n a t i o n  o r  r e v o c a t i o n  i n  a c c o r d a n c e  w i t h  r u l e s  a d o p t e d  b y  

t h e  d e p a r t m e n t .

( 4 )  A n y  p e r s o n  c h a r g e d  w i t h  o p e r a t i n g  a  v e s s e l  w h i l e

u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  o r  c o n t r o l l e d

s u b s t a n c e s  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  w e r e

i m p s i r e d ,  - . b a t h e r  i n  a  M u n i c i p a l i t y  o r  n o t ,  s h a l l  b e  e n t i t l e d

t o  t r i a l  b y  j u r y  a c c o r d i n g  t o  t h e  F l o r i d a  R u l e s  o f  C r i m i n a l  
6

P r o c e d u r e .

S e c t i o n  5 .  S e c t i o n  3 2 7 . 3 2 ,  F l o r i d a  S t a t u t e s ,  i s  

amendec" . t o  r e a d :

1S84 R E G U L A R  S E S S I O N  Ch. 84-188
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3 2 7 . 3 2  V e s s e l  B o a t  d e c l a r e d  d a n g e r o u s  i n s t r u m e n t a l i t y ;  

c i v i l  l i a b i l i t y . — A l l  v e s s e l s  b ^ o -t-s, o f  w h a t e v e r  

c l a s s i f i c a t i o n ,  e h a l l  b e  c o n s i d e r e d  d a n g e r o u s  

i n s t r u m e n t a l i t i e s  i n  t h i s  s t a t e  a n d  a n y  o p e r a t o r  o f  s u c h  

v e s s e l s  b o a t s  s h a l l ,  d u r i n g  a n y  u t i l i s a t i o n  o f  s a i d  v e s s e l s  

b e s t s ,  e x e r c i s e  t h e  h i g h e s t  d e g r e e  o f  c a r e  i n  o r d e r  t o  p r e v e n t  

i n j u r i e s  t o  o t h e r s .  L i a b i l i t y  f o r  r e c k l e s s  o r  c a r e l e s s  

n e g l i g e n t  o p e r a t i o n  o f  a  v e s s e l  b o a t  s h a l l  b e  c o n f i n e d  t o  t h e .  

o p e r a t o r  p e r s o n  i n  i m m e d i a t e  c h a r g e  o f  o r  o p e r a t i n g  t h e  v e s s e l  

b o o t  a n d  n o t  t h e  o w n e r  o f  t h e  v e s s e l  b e a t ,  u n l e s s  t h e  o w n e r  h e  

i s  t h e  o p e r a t o r  o r  i_s p r e s e n t  i n  t h e  v e s s e l  o o a t  w h e n  a n y  

i n j u r y  o r  d a m a g e  i s  o c c a s i o n e d  b y  t h e  r e c k l e s s  o r  c a r e l e s s  

n e g l i g e n t  o p e r a t i o n  o f  s u c h  v e s s e l ,  w h e t h e r  a u c h  r e c k l e s s n e s s  

o r  c a r e l e s s n e s s  n e g l i g e n e e  c o n s i s t s  o f  a  v i o l a t i o n  o f  t h e  

p r o v i s i o n s  o f  t h e  s t a t u t e s  o f  t h i s  s t a t e ,  o r  d l a r e g a r d  

n e g i i g e n e e  i n  o b s e r v i n g  s u c h  c a r e  a n d  s u c h  o p e r a t i o n  a s  t h e  

r u l e s  o f  t h e  c o m m o n  l a w  r e q u i r e .

S e c t i o n  6 .  S e c t i o n  3 2 7 . 3 3 ,  F l o r i d a  S t a t u t e s ,  l a  

a m e n d e d  t o  r e a d ;

3 2 7 . 3 3  R e c k l e s s  o r  c a r e l e s s  n e g l i g e n t  o p e r a t i o n  o f  

v e s s e l . —

( 1 )  T.t i s  u n l a w f u l  t o  o p e r a t e  a  v e s s e l  i n  a  r e c k l e s s  

m a n n e r .  A p e r s o n  i s  g u i l t y  o f  r e c k l e s s  o p e r a t i o n  o f  a  v e s s e l  

w h o  o p e r a t e s  a n y  v e s s e l ,  o r  m a n i p u l a t e s  a n y  w a t e r  s k i s ,  

a q u a p l a n e - ,  o r  s i m i l a r  d e v i c e ,  i n  w i l l f u l  o r  w a n t o n  d i s r e g a r d  

f o r  t h e  s a f e t y  o f  p e r s o n s  o r  p r o p e r t y ?  o r  w i t h e u t  d u e  r e g a r d ?  

c a u t i o n ?  a n d  e i r e u a s p e e t i o n ?  o r  a t  a  s p e e d  o r  i n  a  m a n n e r  a s  

t o  e n d a n g e r ,  o r  l i k e l y  t o  e n d a n g e r ,  l i f e  « :  l i m b ,  o r  d a m a g e  

t h e  p r o p e r t y  o f ,  o r  i n j u r e  a n y  p e r s o n  J inv  p e r s o n  w h o

Ch. 84-188 1954 R E G U L A R  S E S S I O N
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v i o l a t e s  a p r o v i s i o n  o f  t h i s  s u b s e c t i o n  I s  g u i l t y  o f  a

1984 R E G U L A R  S E S S I O N  Ch. 84-188

m i s d e m e a n o r  o f  t h e  f i r s t  d e g r e e .  p u n i s h a b l e  a s  p r o v i d e d  I n  a .  

7 7 S . 0 B 2 .  ■■  7 7 5 . 0 8 3 ,  o r  a .  7 7 S . 0 B 4 .

( 2 )  A n y  p e r s o n  o p e r a t i n g  e  v e s s e l  u p o n  t h e  w a t e r s  o f  

t - h i a  s t a t e  s h m l l  o p e r a t e  t h e  v t n e l  I n  a  r e a s o n a b l e  a n d  

p r u d e n t  m a n n e r .  h a v i n g  r e g a r d  f o r  o t h e r  w a t e r b o r n e  t r a f f i c ,  

v a s a a l  w a fc a .  a n d  a l l  o t h e r  a t t e n d a n t  c i r c u m s t a n c e s  a o  a s  n o t  

t o  e n d a n g e r  t h a  U f a ,  l i m b ,  o r  p r o p e r t y  o f  a n y  p e r s o n .

F a i l u r e  t o  o p e r a t e  a  v e s s e l  I n  s u c h  a  m a n n e r  a h a 11 c o n s t i t u t e  

c a r e l e s s  o p e r a t i o n .  H o w e v e r ,  v e s s e l  v a k e  a n d  s h o r e l i n e  w a s h  

r e s u l t i n g  f r o m  t h a  r e a s o n a b l e  a n d  p r u d e n t  o p e r a t i o n  o f  a  

v e s s e l  s h a l l  a b s e n t  n e g l i g e n c e  n o t  c o n s t i t u t e  d a m a g e  o r  

e n d a n o e r r e e n t  t o  p r o p e r t y .  A n v  p e r s o n  w h o  v i o l a t e s  t h a  

p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  I s  g u i l t y  o f  a  n o n c r i n l n a l  

v i o l a t i o n  a s  d e f i n e d  I n  s .  7 7 5 . 0 8 .

( 3 ) U n l e s s  o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  t h e  

a s c e r t a i n m e n t  o f  f a u l t  i n  v e s s e l  h e a t  o p e r a t i o n s  a n d  m a r i n e  

a c c i d e n t s  s h a l l  b e  d e t e r m i n e d  a c c o r d i n g  t o  t h e  U n i t e d  S t a t e s  

C o a s t  C u a r d  N a v i g a t i o n  R u i n s  i n  e f f e c t  o n  O c t o b e r  1 ,  1 9 8 1 ,  a n d  

a s  t h e r e a f t e r  a m e n d e d .

S e c t i o n  7 .  S e c t i o n  3 2 ' . 3 5 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

( S u b s t a n t i a l  r e w o r d i n g  o f  s e c t i o n .  S e e  

s .  3 2 7 . 3 5 ,  F . S . ,  f o r  p r e s e n t  t e x t . )

3 2 7 . 3 5  O p e r a t i n g  m o t o r b o a t  w h i l e  u n d e r  t h e  I n f l u e n c e  

o f  a l c o h o l i c  b e v e r a g e s ,  c h e m i c a l  s u b s t a n c e s ,  o r  c o n t r o l l e d  

s u b s t a n c e s ;  p e n a l t i e s . - -

( 1 )  I t  i s  u n l a w f u l  a r .d  p u n i s h a b l e  a s  p r o v i d e d  i n  

s u b s e c t i o n  ( 2 )  f o r :
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( a )  A n y  p e r s o n  w h o  i s  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s ,  a n y  c h e m i c a l  s u b s t a n c e  s e t  f o r t h  i n  u .  8 7 7 . 1 1 1  o r  

a n y  s u b s t a n c e  c o n t r o l l e d  u n d e r  c h a p t e r  8 9 3 ,  w h e n  a f f e c t e d  t o  

t h e  e x t e n t  t h a t  h i a  n o r m a l  f a c u l t i e e  a r e  i m p a i r e d ,  t o  o p e r a t e  

a  v e s s e l  o n  t h e  w a t e r s  o f  t h i s  s t a t e ;  o r

( b )  A n y  p e r s o n  w i t h  a  b l o o d  a l c o h o l  l e v e l ' o f  0 . 1 0

p e r c e n t  o r  a b o v e  t o  o p e r a t e  a  v e s s e l  w i t h i n  t h i s  s t a t e .

( 2 )  A n y  p e r s o n  w h o  i s  c o n v i c t e d  o f  a  v i o l a t i o n  o f

s u b s e c t i o n  ( 1 )  s h a l l  b e  p u n i s h e d :

( a )  B y  a  f i n e  o f :

1 .  N o t  l e s s  t h a n  5 2 5 0  n o r  m o r e  t h a n  $ 5 0 0  f o r  a  f i r s t  

c o n v i c t i o n ;

2 .  N o t  l e s s  t h a n  $ 5 0 0  n o r  m o r e  t h a n  $ 1 , 0 0 0  f o r  a  

s e c o n d  c o n v i c t i o n ;

3 .  N o t  l e s s  t h e m  $ 1 , 0 0 0  n o r  m o r e  t h a n  $ 2 , 5 0 0  f o r  a  

t h i r d  o r  s u b s e q u e n t  c o n v i c t i o n ;  a n d

( b )  B y  i m p r i s o n m e n t  f o r :

1 .  N o t  m o r e  t h a n  6  m o n t h s  f o r  a  f i r s t  c o n v i c t i o n .

2 .  N o t  m o r e  t h a n  9  m o n t h s  f o r  a  s e c o n d  c o n v i c t i o n .

3 .  N o t  m o r e  t h a n  1 2  m o n t h s  f o r  a  t h i r d  o r  s u b s e q u e n t  

c o n v i c t i o n .

( 3 )  T h e  c o u r t  s h a l l  r e q u i r e  a n y  p e r s o n  c o n v i c t e d  o f  

v i o l a t i n g  t h i s  s e c t i o n  o r  s .  3 2 7 . 3 5 1  t o  a t t e n d  a  s u b s t a n c e  

a b u s e  c o u r s e  s p e c i f i e d  b y  t h e  c o u r t ;  a n d  t h e  a g e n c y  c o n d u c t i n g  

t h e  c o u r s e  m a y  r e f e r  t h e  p e r s o n  t o  a n  a u t h o r i z e d  a g e n c y  f o r  

s u b s t a n c e  a b u s e  e v a l u a t i o n  a n d  t r e a t m e n t ,  i n  a d d i t i o n  t o  a n y  

s e n t e n c e  o r  f i n e  i m p o s e d  u n d e r  t h i s  s e c t i o n .  S u c h  p a r s o n  

s h a l l  a s s u m e  r e a s o n a b l e  c o s t s  f o r  s u c h  e d u c a t i o n ,  e v a l u a t i o n ,

a n d  t r e a t m e n t .  " S u b s t a n c e  a b u s e "  m e a n s  t h e  a b u s e  o f  a l c o h o l

Additions in tex t a re  indicatedT>y underline : d ele tions by aU ihaouU

14

Ch. 84-188 1984 R E G U L A R  S E S S I O N



1
2
i
4A

1984 REGULAR SESSION Ch. S4-188

o r  a n y  s u b s t a n c e  n a m e d  o r  d e s c r i b e d  i n  S c h e d u l e s  1 t h r o u g h  V 

o f  b . 8 9 3 . 0 3 .

( 4 )  W i t h  r e s p e c t  t o  a n y  p e r s o n  c o n v i c t e d  o f  a  

v i o l a t i o n  o f  s u b s e c t i o n  ( 1 ) ,  r e g a r d l e s s  o f  a n y  p e n a l t y  i m p o s e d  

p u r s u a n t  t o  s u b s e c t i o n  ( 2 ) :

( a )  F o r  t h e  f i r n t  c o n v i c t i o n  t h e r e o f ,  t h e  c o u r t  s h a l l

o r d e r  t h e  d e f e n d a n t  t o  p a r t i c i p a t e  i n  p u b l i c  s e r v i c e  o r  a

c o m m u n i t y  w o r k  p r o j e c t  f o r  a  m i n i m u m  o f  5 0  h o u r s .

( b )  F o r  t h e  s e c o n d  c o n v i c t i o n  v i t h i r .  a  p e r i o d  o f  3 

y e a r s  f r o m  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  f o r  v i o l a t i o n  o f  

t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d e r  i m p r i s o n m e n t  f o r  n o t  l e s s  

t h a n  1 0  d a y s .

( c )  F o r  t h e  t h i r d  c o n v i c t i o n  w i t h i n  a  p e r i o d  o f  5

y e a r s  f r o m  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  f o r  v i o l a t i o n  o f

t h i B  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d e r  i m p r i s o n m e n t  f o r  n o t  l e s s  

t h a n  3 0  d a y s .

S e c t i o n  8 .  S e c t :  .■>' 3 2 7 . 3 7 ,  F l o r i d a  S t a t u t e s ,  i s

a m e n d e d  t o  r e a d :

3 2 7 . 3 7  W a t e r  s k i s  a n d  a q u a p l a n e s  r e g u l a t e d . ~

( 1 )  No p e r s o n  s h a l l  o p e r a t e  a  v e s s e l  o n  a n y  w a t e r s  o f  

t h i s  s t a t e  t o w i n g  a  p e r s o n  o n  w a t e r  s k i s ,  o r  a n  a q u a p l a n e ,  o r  

s i m i l a r  d e v i c e  u n l e s s  t h e r e  i s  i n  s u c h  v e s s e l  a  p e r s o n  i n  

a d d i t i o n  t o  t h e  o p e r a t o r ,  i n  a  p o s i t i o n  t o  o b s e r v e  t h e  

p r o g r e s s  o f  t h e  p e r s o n  b e i n g  t o w e d ,  o r  t h e  v e s s e l  i s  e q u i p p e d  

w i t h  a  w i d e - a n g l e  r e a r  v i e w  m i r r o r  m o u n t e d  i n  s u c h  m a n n e r  a s  

t o  p e r m i t  t h e  o p e r a t o r  o f  t h e  v e s s e l  t o  o b s e r v e  t h e  p r o g r e s s  

o f  t h e  p e r s o n  b e i n g  t o w e d .

■:(5lkv
84;.f> v. a

( 2 )  No p e r s o n  s h a l l  e n g a g e  i n  w a t e r  s k i i n g ,  

a q u a p l a n i n g ,  o r  s i m i l a r  a c t i v i t y  a t  a n y  t i m e  b e t w e e n  t h e  h o u r s
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S F S A. S ts i  Laws 84 — 2 ^ 5



o r  a n y  s u b s t a n c e  n a m e d  o r  d e n c r l b e d  i n  S c h e d u l e s  I  t h r o u g h  V 

o f  a .  8 9 3 . 0 3 .

( 4 )  W i t h  r e s p e c t  t o  . a n y  p e r s o n  c o n v i c t e d  o f  a  

v i o l a t i o n  o f  s u b s e c t i o n  ( 1 ) ,  r e g a r d l e s s  o f  a n y  p . m a l t y  i m p o s e d  

p u r s u a n t  t o  s u b s e c t i o n  ( 2 ) :

( a )  F o r  t h e  f i r s t  c o n v i c t i o n  t h e r e o f ,  t h e  c o u r t  6 h a l l

o r d e r  t h e  d e f e n d a n t  t o  p a r t i c i p a t e  i n  p u b l i c  s e r v i c e  o r  a

c o m m u n i t y  w o r k  p r o j e c t  f o r  a  m i n i m u m  o f  5 0  h o u r s .

( b )  F o r  t h e  s e c o n d  c o n v i c t i o n  w i t h i n  a  p e r i o d  o f  3  

y e a r s  f r o m  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  f o r  v i o l a t i o n  o f  

t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d e r  i m p r i s o n m e n t  f o r  n o t  l e s s  

t h a n  1 0  d a y s .

( c )  F o r  t h e  t h i r d  c o n v i c t i o n  w i t h i n  a  p e r i o d  o f  5

y e a r s  f r o m  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  f o r  v i o l a t i o n  o f

t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d a i  i m p r i s o n m e n t  f o r  n o t  l e s s  

t h a n  3 0  d a y s .

S e c t i o n  8 .  S e c t i o n  3 2 7 . 3 7 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 3 7  W a t e r  s k i s  a n d  a q u a p l a n e s  r e g u l a t e d . —

( 1 )  No p e r s o n  s h a l l  o p e i a t e  a  v e s s e l  o n  a n y  w a t e r s  o f  

t h i s  s t a t e  t o w i n g  a  p e r s o n  o n  w a t e r  s k i s ,  o r  a n  a q u a p l a n e ,  o r  

s i m i l a r  d e v i c e  u n l e s s  t h e r e  i s  i n  s u c h  v e s s e l  a  p e r s o n  i n  

a d d i t i o n  t o  t h e  o p e r a t o r ,  i n  a  p o s i t i o n  t o  o b s e r v e  t h e  

p r o g r e s s  o f  t h e  p e r s o n  b e i n g  t o w e d ,  o r  t h e  v e s s e l  i s  e q u i p p e d  

w i t h  a  w i d e - a n g l e  r e a r  v i e w  m i r r o r  m o u n t e d  i n  s u c h  m a n n e r  a s  

t o  p e r m i t  t h e  o p e r a t o r  o f  t h e  v e s s e l  t o  o b s e r v e  t h e  p r o g r e s s  

o f  t h e  p e r s o n  b e i n g  t o w e d .

( 2 )  No p e r s o n  s h a l l  e n g a g e  i n  w a t e r  s k i i n g ,  

a q u a p l a n i n g ,  o r  s i m i l a r  a c t i v i t y  a t  a n y  t i m e  b e t w e e n  t h e  h o u r s
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f r o m  o n e - h a l f  h o u r  a f t e r  s u n s e t  t o  o n e - h a l f  h o u r  b e f o r a  

s u n r i s e .

( 3 )  T h e  p r o v i s i o n s  o f  s u b s e c t i o n s  ( 1 )  a n d  ( 2 )  d o  n o t  

a p p l y  t o  a  p e r f o r m e r  e n g a g e d  i n  a  p r o f e s s i o n a l  e x h i b i t i o n  o r  a  

p e r s o n  p r e p a r i n g  t o  p a r t i c i p a t e  i n  a n  o f f i c i a l  r e g a t t a ,  b o a t  

r a c e ,  m a r i n e  p a r a d e ,  t o u r n a m e n t ,  o r  e x h i b i t i o n .

( 4 )  No p e r s o n  s h a l l  o p e r a t e  o r  m a n i p u l a t e  a n y  v e s s e l ,  

t o w  • 'op . ' i ,  o r  o t h e r  d e v i c e  b y  w h i c h  t h e  d i r e c t i o n  o r  l o c a t i o n  

o f  w a t e r  s k i s ,  a q u a p l a n e ,  l n n e r t u b e ,  s l e d ,  o r  s i m i l a r  d e v i c e  

m a y  b e  a f f e c t e d  o r  c o n t r o l l e d ,  i n  s u c h  a  w a y  a s  t o  c a u s e  t h e  

w a t e r  s k i s ,  a q u a p l a n e ,  l n n e r t u b e ,  s l e d ,  o r  s i m i l a r  d e v i c e  o r  

a n y  p e r s o n  t h e r e o n  t o  c o l l i d e  o r  s t r i k e  a g a i n s t  a n y  v e s s e l , 

b r i d g e ,  w h a r f ,  p i e r ,  d o c k ,  b u o y ,  p l a t f o r m ,  p i l i n g ,  c h a n n e l  

m a r k e r ,  o r  a n y  o t h e r  o b j e c t ,  e x c e p t  s l a l o m  b u o y s ,  s k i  j u m p s ,  

o r  l i k e  o b j e c t s  u s e d  n o r m a l l y  i n  c o m p e t i t i v e  o r  r e c r e a t i o n a l  

s k i i n g .

S e c t i o n  9 .  S e c t i o n  3 2 7 . 5 0 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 5 0  V e s s e l  s a f e t y  r e g u l a t i o n s ;  e q u i p m e n t  a n d  

l i g h t i n g  r e q u i r e m e n t s . —

( 1 )  E v e r y  v e s s e l  o n  t h e  w a t e r s  o f  t h i s  s t a t e  s h a l l  

c a r r y  s a f e t y  e q u i p m e n t  a n d  c o n f o r m  t o  u n i f o r m  l i g h t i n g  

r e q u i r e m e n t s  i n  a c c o r d a n c e  w i t h  c u r r e n t  U n i t e d  S t a t e s  C o a s t  

G u a r d  s a f e t y  a n d  l i g h t i n g  r e q u i r e m e n t s ,  a s  s e t  f o r t h  i n  T i t l e s  

3 3  a n d  4 6 ,  C o d e  o f  F e d e r a l  R e g u l a t i o n s ,  u n l e s s  e x p r e s s l y  

e x e m p t  b y  s t a t e  l a w .

f 2 )  T h e  u s e  o f  s i r e n s  o r  f l a s h i n g  r e d  o r  b l u e  

e m e r g e n c y  l i g h t s  o n  a n y  v e s s e l  i s  p r o h i b i t e d  e x c e p t  o n  a  

v e s s e l  o p e r a t e d  b y  a  l a w  e n f o r c e m e n t  o f f i c e r  o r  f i r e
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p r o l e c t i o n  o f f i c e r  I n  t h e  p e r f o r m a n c e  o f  h i s  o f f i c i a l  d u t i e s

o r  o n  a  v e s s e l  u s e d  f o r  e m e r g e n c y  r e s c u e  a c t i v i t y .

S e c t i o n  1 0 .  S e c t i o n  3 2 7 . 5 4 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 5 4  B o a t  L i v e r i e s ;  s a f e t y  r e g u l a t i o n s ;  p e n a l t y . —

( 1 )  N o b o a t  l i v e r y  s h a l l  k n o w i n g l y  l e a s e ,  h i r e ,  o r  

r e n t  a  v e s s e l  b o a t  t o  a n y  p e r s o n :

( a )  W h e n  t h e  n u m b e r  o f  p e r s o n s  i n t e n d i n g  t o  u s e  t h e  

v e s s e l  b o a t  s h a l l  e x c e e d  t h e  n u m b e r  d e e m e d  t o  c o n s t i t u t e  a  

m a x im u m  s a f e t y  l o a d  f o r  t h e  v e s s e l  p u r s u a n t  t o  t h e  v e s s e l ' s  

a u t h o r i z e d  p e r s o n ' s  c a p a c i t y  p l a t e  b o a t .

( b )  W hen  t h e  h o r s e p o w e r  o f  t h e  m o t o r  e x c e e d s  t h e  

c a p a c i t y  o f  t h e  v e s s e l  b o a t ,  m a k i n g  t h e  v e s s e l  b o a t  u n s a f e  t o  

o p e r a t e .

( c )  W hen  t h e  v e s s e l  b e a t  d o e s  n o t  c o n t a i n  t h e  r e q u i r e d  

s a f e t y  e q u i p m e n t  p u r s u a n t  t o  s .  3 2 7 . 5 0  a  C o a s t  G u a r d - a p p r o v e d  

l i f e s a y i n g  d c v i e e  £ '* r  e a e h  p e r s o n  o c c u p y i n g  t h e  b o a t  a n d  o t h e r  

e q u i p m e n t  a e  r e q u i r e d  f o r  t h e  e l a a s  o f  v e o o e i  a a  o e t  f o r t h  i n

e-r 3 7 1 t S 7 .

( d ^  W h e n  t h e  b e u \  d o e s  n o t  c o n t a i n  a  s u i t a b l e  o n e h o r  

a n d  a n c h o r  l i n e  o f  a p p r o p r i a t e  n i n e  a n d  l e n g t h s

f e }  W hen  t h e  b o o t  d o e s  n e t  e e n t a i n  o n  a p p r o p r i a t e  

p a d d l e  o r  o a r - :

( d ) j f l  W hen  t h e  v e s s e l  b o a t  i s  n o t  s e a w o r t h y .

( 2 )  No b o a t  l i v e r y  o h a l l  e l o o e  u n t i l  t h e  l a s t  b o a t  h a o  

r e t u r n e d - :  I f  a  v e s s e l  b o a t  i s  u n n e c e s s a r i l y  o v e r d u e ,  t h e  

l i v e r y  s h a l l  n o t i f y  t h e  p r o p e r  a u t h o r i t i e s .

( 3 )  A n y  p e r s o n  c o n v i c t e d  o f  v i o l a t i n g  t h i s  s e c t i o n

s h a l l  b e  g u i l t y  o f  a  m i s d e m e a n o r  o f  t h e  s e c o n d  d e g r e e ,

p u n i s h a b l e  a s  p r o v i d e d  i n  s .  7 7 5 . 0 8 3 .  „
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( 4 )  W h e r e  t h e  b o o t  l i v e r y  h a s  c o m p l i e d  w i t h  

o u b s e c t i o r . s  ( 1 )  a n d  ( 2 ) ,  h i s  l i a b i l i t y  s h a l l  c e a s e  a n d  a 

p e r s o n  l e a s i n g  t h e  v e s s e l  b o o t  f r o m  t h e  l i v a r y  s h a l l  b e  l i a b l e  

f o r  a n y  v i o l a t i o n s  o f  t h i s  c h a p t e r  a n d  s h a l l  b e  p e r s o n a l l y  

l i a b l e  f o r  a n y  a c c i d e n t  c r  i n j u r y  o c c u r r i n g  w h i l e  i n  c h a r g e  o f  

s u c h  v e s s e l  b o a t .

S e c t i o n  1 1 .  S e c t i o n  3 2 7 . 5 6 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 5 6  S a f e t y  i n s p e c t i o n s ;  q u a l i f i e d . — No o f f i c e r  

s h a l l  b o a r d  a n y  v e s s e l  t o  m a k e  a  s a f e t y  i n s p e c t i o n  i f  t h e  

o w n e r  o r  o p e r a t o r  i s  n o t  a b o a r d .  W hen  t h e  o w n e r  o r  o p e r a t o r  

i s  a b o a r d ,  a n  o f f i c e r  m a y  b o a r d  a  v e s s e l  w i t h  c o n s e n t  o r  w h e n  

h e  h a s  p r o b a b l e  c a u s e  o r  k n o w l e d g e  t o  b e l i e v e  t h a t  a  v i o l a t i o n  

o f  a  p r o v i s i o n  o f  t h i s  c h a p t e r  h a s  o c c u r r e d  o r  i s  o c c u r r i n g .

A n o f f i c e r  m a y  b o a r d  a  v e s s e l  w h e n  t h e  o p e r a t o r  r e f u s e s  t o  

d i s p l a y  t h e  s a f e t y  e q u i p m e n t  r e q u i r e d  b y  l a w ,  w h e n  r e q u e s t e d  

t o  d o  s o  b y  a  l a w  e n f o r c e m e n t  o f f i c e r .
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S e c t i o n  1 2 .  S e c t i o n  3 2 7 . 7 0 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 7 0  E n f o r c e m e n t . - -

( 1 )  T h i s  c h a p t e r  a n d  c h a p t e r  3 2 B  s h a l l  b e  e n f o r c e d  b y .  

t h e  D i v i s i o n  o f  L a i r  E n f o r c e m e n t  o f  t h e  d e p a r t m e n t  a n d  i t s  

o f f i c e r s ,  t h i s  C a m e  a n d  F r e s h  W a t e r  F i s h  C o m m i s s i o n  a n d  i t s  

o f f i c e r s ,  t h e  s h e r i f f s  o f  t h e  v a r i o u s  c o u n t i e s  a n d  t h e i r  

d e p u t i e s ,  a n d  a n y  o t h e r  a u t h o r i z e d  l a w  e n f o r c e m e n t  o f f i c e r ,  

a l l  o f  w hom  m a y  o r d e r  t h e  r e m o v a l  o f  v e s s e l s  d e e m e d  t o  b e  a n  

i n t e r f e r e n c e  o r  a  h a z a r d  t o  p u b l i c  s a f e t y ,  e n f o r c e  t h e  

p r o v i s i o n s  o f  t h i s  c h a p t e r  a n d  c h a p t e r  3 2 8 . o r  c a u s e  a n y
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( 2 )  S u c h  o f f i c e r s  s h a l l  h a v e  t h e  p o w e r  a n d  d u t y  t o
/
'  i s s u e  a u c h  o r d e r s  a n d  t o  m a k e  s u c h  i n v e s t i g a t i o n s ,  r e p o r t s ,

a n d  a r r e s t s  i n  c o n n e c t i o n  w i t h  a n y  v i o l a t i o n  o f  t h e  p r o v i s i o n s  

i o f  t h i s  c h a p t e r  a n d  c h a p t e r  3 2 8  a s  a r e  n e c e s s a r y  t o  e f f e c t u a t e

'■ t h e  i n t e n t  a n d  p u r p o s e  o f  t h i s  c h a p t e r  a n d  c h a p t e r  3 2 8 .

f .  S e c t i o n  1 3 .  S e c t i o n  3 2 7 . 7 2 ,  F l o r i d a  S t a t u t e s ,  i s

'• a m e n d e d  t o  r e a d :

3 2 7 . 7 2  P e n a l t i e s . ~

( 1 )  A n y  v i o l a t i o n  o f  t h e  p r o v i s i o n s  o f  s .  3 2 7 . 3 3 ( 2 1  i s  

?. s t  371-» 5 7 { 1 }  fa l l t  a n d  2-t s h a l l  h e  d e e m . '  d a  n o n c r i m i n a l

;  v i o l a t i o n ,  a s  d e f i n e d  i n  8 .  7 7 5 . 0 8 ( 3 ) ,  p u n i s h a b l e  b y  a  f i n e  o f

j $ 2 5 .

( 2 )  A n y  p e r s o n  f a i l i n g  t o  c o m p l y  w i t h  t h e  p r o v i s i o n s, t *
4 o f  t h i s  c h a p t e r  o r  c h a p t e r  3 2 8  n o t  s p e c i f i e d  i n  s u b s e c t i o n  ( 1 )

j .  o r  n o t  p r y i n g  t h e  f i n e  s p e c i f i e d  i n  s u b s e c t i o n  ( 1 )  w i t h i n  1 0i.
i-  d a y s ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r  o r  c h a p t e r

3 2 8 , i s  g u i l t y  o f  a  m i s d e m e a n o r  o f  t h e  s e c o n d  d e g r e e ,  

p u n i s h a b l e  a s  p r o v i d e d  i n  a .  7 7 5 . 0 8 2 ,  s .  7 7 5 . 0 8 3 ,  o r  s .  

7 7 5 . 0 8 4 .

S e c t i o n  1 4 .  S e c t i o n  3 2 7 , 5 1 ,  F l o r i d a  S t a t u t e s ,  i s  

h e r e b y  r e p e a l e d .

! S e c t i o n  1 5 .  T h i s  a c t  s h a l l  t a k e  e f f e c t  O c t o b e r  1 ,

1 1 9 8 4 .
iI

Approved by the Governor June  13, 1984. 
j Filed in Office Secretary of S ta te  June  14, 1984.
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