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DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER 

Opposed

February 20, 1986

HB560 - "An Act re la t ing  lo im itat ion controlled substances."

I t  is our interpretation of the wording used in th is b i l l  that law enforce­
ment agencies w i l l  be required to prove the intent of a suspect in cases 
invo lv ing im itat ion controlled substances.

By requ ir ing that law enforcement o ff ice rs  must demonstrate " . . . t h a t  the 
person knows..." that they are dealing with an im itat ion controlled sub­
stance, enforcement of the statute w i l l  be extremely d i f f ic u l t .  The 
requirement for proving 'in tent' was removed from various narcotics related 
statutes several years ago. This b i l l  w i l l  return th is element in cases 
invo lv ing im itat ion controlled substances.

As a resu lt of the implementation of the b i l l ,  law enforcement agencies 
w i l l  be less l ik e ly  to be able to prevent the sale of "look-alike" 
im itat ion drugs and drug- pushers w i l l  be able to increase the in it ia t io n  of 
minors into the drug culture. Further, dangers to the public w i l l  occur 
when users become accustom to using "look-alikes" and unhiowingTy take the 
same dosage of a real drug.
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The Honorable Bill Sheffield' " :-rw r.vwrr** /■.*- ■“
Governor r.t'.’T i * ' - . : - ; v.:' i Z  cvc^Siis*? a  »••...*•:». - ..
State of Alaska •>.? "tent j/.f _ " • y ' *s ' ••'• ,
Pouch A  * '-iu'?-" v~.irri Ti^ov-in?.: ; r: •;■ c- - -
Juneau, AK 99811 -tsssrsrh • .isi • •'*;•

*• »; •  ̂ i. * » ? * •( *t/ t l»> > * â 1" **-** >* * ' ’» ■« * - ̂  . . . % x

■jv:r ' atv..; Re: CSSSHB 10(Jud) —  imitation
_ 4- controlled substances

*. rv.lt* ?‘f; Our file nos-i‘3 8 8 - 0 2 9 - 8 3 i t : .-. -

Dear Governor Sheffield: - vr. T.r.-’r? c- •• r r
. ' 'T-. ; • 7i.r.ia»* V ' r - ~ '':V-' ' (ff: s t J ■V' -■ .’V'' ,*.r. -

As requested by Emil Notti on your behalf," w e  have 
reviewed CSSSHB 1 0 (Jud)f .relating to imitation controlled sub­
stances. ’This bill prohibits ’the manufacture, delivery, or 
possession w i t h  Intent to .deliver-of an "imitation controlled 
substance." 'An imitation controlled substance ris defined as a 
substance that contains specific listed chemical components and 
which,- by its dosage unit a p p e a r a n c e »(including color, shape, 
size, and markings) :or representations made about it, would 
lead a reasonable person to believe that • the substance is a 
"controlled substance."- - • .7:

■ ;  • . . ’ - w  ■ . v . - : . 1-  . - v 'v . 'r t .  ;i • ‘ ~Y ' .' i* ?  UZ ~~ t  r.* :??- • J s i . l  r v - r .
Although • this bill .raises some legal questions, we 

recommend that you sign it, *-•' «. ?•

The language of CSSSHB 10 (Jud) is based upon a Model 
Imitation Controlled Substances Bill . drafted ..by the federal 
Dinig JEnfp.r.cement Administration, - and u p o n  ‘Alaska's n e w  con­
trolled substances’law,’ ch. 45, "SLA 1982, passed during the 
second session of the Twelfth Legislature. The n e w  controlled 
substances law completely revised -the state's drug laws, 
classifying controlled substances according to the degree of 
danger to health presented, and setting appropriate penalties 
for the possession or distribution of these substances. The 
imitation controlled substances bill responds to a problem not 
addressed in the drug bill: persons who sell substances that
are not controlled, such as caffeine or lidocaine, representing 
to the buyer (either explicitly or Impliedly) that they are 
controlled substances such as amphetamines or cocaine.

Experience in other states has shown that purchasers 
of these "fake" controlled substances believe that they are
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buying the ’’real thing." These purchasers, often young teen­
agers, ingest large dosages of these fake substances in order 
to achieve -the desired sensation or "high," When, without 
realizing the difference, the drug purchaser happens ' to pur­
chase (for t h e :same price) a genuine controlled substance, he 
or she is likely to ingest the customary dosage, and overdose 
on the drug.. :■ Testimony by law enforcement officers before the 
legislative ...committees considering this - bill- indicated that, 
although there have not yet been any known overdoses of this
nature in Alaska, there have been -several deaths in other
states directly attributable to an overdose by a young person 
who in the past h a d  taken large quantities of imitation drugs, 
believing -that - they w e r e  genuine. Members of Kie state 
troopers drug enforcement network testified that a high 
percentage of the illicit *'drug" t r a f f i c i n  Ala s k a  involves 
imitation controlled substances,.^.:' -;Y. i-• -..Z~rLci

i •- r ‘ •, “ •   > 1 r.\ , x f " , .• ... , r . «
y ' /- . -■ i * - J j •» V.r- • * - n • • '-i* / . ^ »/*2 - j*sn

r..... : -r''-: This bill wo u l d  enable law enforcement authorities to 
apprehend and charge those who are selling fake substances as 
genuine controlled substances. .These persras often purchase 
the imitation substances wholesale from.phrrmaceutical suppli­
ers, and may sell them as controlled substances w i t h  a 400 or 
500 percent markup. The profit to these dealers is m u c h  higher 
than it would be if they were selling "real" controlled 
substances, w h i c h  are m o r e  expensive to obtain. Also, a person 
selling "drugs" on the street,, whether genuine or imitation 
controlled substances, .exposes young purchasers to the drug 
subculture lifestyle. This lifestyle often involves other 
criminal offenses such as prostitution, theft, burglary, fenc­
ing of stolen articles, and violence. Under currant law, i f  an 
undercover .police officer purchases what he believes to-be*.a 
controlled substance such-as cocaine or heroin from a sellei, 
and subsequent laboratory analysis indicates,that the substance 
is a non controlled "look-alike" d r u g , .the seller often cannot 
be charged w i t h  any criminal offense. .. it

;. Since the substances which can be considered "imita­
tion controlled substances" (depending upon the facts surround­
ing their . manufacture, . delivery, or possession) are 
specifically listed in the bill, the law provides adequate 
notice of prohibited conduct, as required by Crutchfield v. 
S t a t e , 627 P . 2d 196 (Alaska 1980), and Willifortf v. S t a t e , 65? 
P.2d 339 (Alaska Ct. App. 1982).

There are two aspects of the bill, however, w h i c h  may 
be subject to constitutional challenge. In common w i t h  the
D.E.A. me del statute, "imitation controlled substance" i/j 
defined (at A S  11.73.099(3)) as a substance containing speci­
fied chemical components and which, by dooage unit appearance 
or by representations m a d e  about it, would lead a reasonable 
person to believe that the substance is a controlled substance.
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Since it w o u l d  not be appropriate to charge a person with a 
crime for the mere possession of a legal substance w h i c h  looks 
like a controlled substance, the "or" in the definition cited , 
above should b e  changed to "and". This change w o u l d  require 
that a person -vjtually make representations about a substancej 
the item'8 appearance .would be one factor w h i c h  the trier of 
fact could consider w h e n  deciding w h e ther,’ under all the facts 
of.the_.case, a .reasonable person w o u l d - h a v e  believed the sub­
stance to be a controlled o n e , ' ' T ? * ' r ' '

'1 • ‘ '‘T-v) .  > . ?r •■*. '
' : . A s  a general rule, a person to w h o m  a criminal

statute is constitutionally applied m a y  not challenge that 
statute on the ground that it m a y  conceivably be applied u n c o n­
stitutionally to others in situations not before the court. 
N e w  York v. F e r b e r , * U.S. - p-73 L.Ed.2d 1113, 102 S.Ct. 
3348 (1982) j broadrick v. O k l a h o m a ,' 413 U.S. 601, 37 L.Ed.2d 
830, 93 S.Ct^ 2906 (1973). The criminal division of the
Department of L a w  is aware of this potential p r o b l e m  in the 
statutory language, and will alert prosecutors to m a k e  sure ; 
that all instructions to grand or petite Juries require that 
the jurors b a s e  their decisions in individual prosecutions upon 
representations made b y  the distributor of the substance, 
rather than upon the appearance o f  the item alone. I f .criminal 
prosecutions are instituted only in appropriate cases, the 
statute should withstand constitutional challenge. A n  am e n d­
ment to the statutory definition, perhaps during the n e x t  legis­
lative session, is recommended, however.

The second potential legal problem in the bill
appears in AS 11.73.040, which prohibits a person from placing 
an advertisement to promote delivery of an imitation controlled 
substance in a newspaper, magazine, handbill, o r  other 
publication, if the person knows that the purpose of the
advertisement is to promote the delivery of an imitation con­
trolled substance in this state. It will generally be
difficult to prove the requisite mental state of "knowing."
A  case would depend upon the language of the advertisement 
(i.e., what representations were made about the substances) and 
proof that the advertiser knew that the publication w o u l d  be 
distributed in Alaska. If facts sufficient to prove the
requisite mental element were present, however, the statute 
should survive a First Amendment challenge.

Thf. placing of an advertisement i B  an exercise of 
"commercial ipeech," and is thus accorded lesB protection under 
the First Amendment than "pure speech." Virginia Pharmacy Board 
v. Virginia Consumer C o u ncil, 425 U.S. 748, 48 L.Ed.2d 346, 97)

■ S.Ct. 1817 (1976)’! Additionally, a state may regulate or
totally ban commercial speech whi c h  promotes an illegal 
transaction or advocates violating the law. Stoianoff v. 
M o n t a n a , 695 F.2d 1214 (9th Cir. 1 9 8 3 ) t Central Hudson Gas ana
Electric Co. v. Public- Service C o m m i s s i o n , 447 U7ST 557, 100
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S.Ct. 2343, 65 L . E d . 2d 341 (1980)i Pittsburgh Press Co. v. 
Hum a n  Relations Commission, 413 U.S. 376, 93 S.Ct. 2553, T7 
LT.Ed.2d 669 (1973).

Under AS 01.10.030, any portion of a law w h i c h  is 
declared invalid is considered severed from the remainder of 
the lawj the remainder may be enforced if, standing alone, it 
can be given legal -effect. - Lynden Transport, Inc. v. State, 
532 P . 2d 700 (Alaska 1975) j W i lliams v. Z o b e l , 619 P . 2d 422 
(Alaska 1980). Thus, even if the advertisement section and, to 
a lesser extent, the appearances portion of the imitation 
controlled substances definition were to be declared invalid, 
the remainder of the bill could be enforced, * -

The potential legal problems w i t h  the bill do not 
appear to be of sufficient magnitude to prevent the b i l l from 
becoming law. •

Sincerely,

Norman C. Gorsuch 
Attorney General

NCG:GAHj gb
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  November 26, 1985

SUBJECT: Imitation controlled substances,
Morrow v. St a t e , No. 499, August 9, 1985
(Work Order No. 14-1357)

TO: Representative Max Gruenberg

FROM: Richard A. Bradley
Legislative Counselljp

You have asked that we analyze the Court of Appeals opinion 
in M o r r o w , above, and comment on the solution that you sug­
gest.

While the "oversight" report comment that I just wrote sug­
gests that legislative review is not necessary, that was 
because the court achieved the legislative goal through what 
you fairly call a "tortured interpretation."

The law in question, AS 11.73.010(a), provides:

(a) Except as provide! in AS 11.73.050, a person may 
not manufacture, deliver, or possess with intent to 
deliver, an imitation controlled substance.

I agree with your suggestion that the material added in the 
draft bill enclosed, responsive to your suggestion, should 
resolve the question before the court in Morrcw.

RAB:ml 
mel/024
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M December 4, 1985

P O U C H  V 3 I A I E C A P H O I  

JU N E A U  A tA S K A  1 

10 f 4 * 5  J8 0 0

SUBJECT;

TO:

FROM:

Imitation controlled substances 
(Work Order No. 14-1357)

Representative Max Gruenberg

Richard A. B r a d l e y O  
Legislative C o u nsq^?

Gayle Horetski called recently to comment on the "oversight 
report" and one of her concerns was our recommendation in 
the Morrow case, the case that was the occasion of your 
request.

Her concern was that we made the wrong recommendation in 
that case; she thought that the difficulty that the court 
had reaching the result it did should have indicated a need 
for review. My own basis for making the recommendations in 
the oversight report is that if the ccurt seems to have 
reached the "apparent legislative intent", I leave it as it 
is, given the usual legislative difficulties in achieving 
change.

Be that as it may, she noted that the administration has a 
bill pending that addresses the matter. SB 151, a bill 
"amending the controlled substance, imitation controlled 
substance, and forfeiture laws" addresses the concern at 
Sec. 5. The bill solves the Morrow problem differently.
The bill amends AS 11.73.099(3) as follows:

Sec. 11.73.099. DEFINITIONS. In this chapter

* * *

(3) "imitation controlled substance" means a substance 
containing ephedrine, ephedrine sulfate, 
pseudoephedrine, pseudoephedrine hydrochloride, 
phenylpropanolamine, caffeine, theophylline lidocaine, 
procaine, tetracaine, dyclonine, acetaminophen,



Representative Max Gruenberg 
Page 2
December 4, 1985

salicylamide, doxylamine, diphenhydramine, pheniramine, 
chlorpheniramine, or pryrilamine, or their salts, that 
is not a controlled substance, and that by dosage unit 
appearance (including color, shape, size, and markings) 
and [OR] by representations would lead a reasonable . 
person to believe that the substance is a controlled 
substance; the term "representations", as used in this 
paragraph, includes

(A) statements made by an owner or by anyone else in 
control of the substance concerning the nature of the 
substance, or its use or effect;

(B) statements made to the recipient that the 
substance may be resold for inordinate profit;

(C) whether the substance is packaged in a manner 
normally used for controlled substances;

(D) evasive tactics or actions used by the owner or 
person in control of the substance to avoid detection 
by law enforcement authorities;

(E) the '-torage, packaging, presentation, display of 
or reference to a controlled substance with, near, or 
in connection with the activity involving the imitation 
controlled substance.

She suggests that the burden of proof would be simpler in 
her bill than in the language I read to her from your bill's 
solution to :he problem.

I did not, of course, identify you as the legislator who had 
filed a request on the subject.

If you would prefer the style of Sec. 5 from SB 151, that 
can be substituted for what I gave you earlier.

If I may be of further assistance, please advise.

RAB:mkr 
Ml ; 1 15

Enc :  SB 151



  ......... i i hSii ii a i ^ i ^ a m s a w g a w w JM iaaiM ll lll ll l illlli II I

lj
AS 11.73.010(a) THE LAW REGULATING "IMITATION CONTROL­

LED SUBSTANCES" IS EXAMINED FOR

CONSTITUTIONALITY.

The Court of Appeals of Alaska held that the law 

can be applied to a situation involving an 

intentional misrepresentation that an imitation drug 

is a controlled d ru g . The court noted that while 

the law possessed some vagueness problems, in 

Stock v . State, 526 P .2d 3, 8 (Alaska 1974), the 

Alaska Supreme Court allowed a court to construe a 

statute which is vague on its face in such a way as 

to avoid constitutional vagueness problems: "A

statute in its broad contours may be subject to 

criticism for failure to give adequate notice to all 

types of conduct which are punishable, but, when 

not involved with the "overbreadth" (a First 

Amendment) problem, may still pass muster if : (a) 

there can be no question as to its applicability to 

the particular offense involved, and (b) a 

construction may be placed upon the statute so that 

in the future the type of offenses coming within its 

purview may reasonably be understood." The court 

corcluded that the law could be interpreted to 

apply to those situations involving an intentional 

misrepresentation that an imitation drug is a 

controlled d ru g . Morrow v . State, 704 P .2d 226.

The Alaska Court of Appeals construed the law 

according to the apparent legislative intent. 

Legislative action is not recommended.

L

- 2 9 -



State of Alaska
C O M M IT T E E S P O U C H  V 

J U N E A U .  A L A S K A  9 9 8 1 1 
( 9 0 7 )  4 6S -4 96 8H O U S E  H E A L T H .  E D U C A T I O N  

A N D  S O C IA L  S E R V I C E S  
(C o -C h a i rm a n )

H O U S E  J U D I C I A R Y  
H O U S E  C O M M U N I T Y  A N D  

R E G IO N A L  A F F A I R S Representative Max F. Gruenberg, Jr.
District 11 

Spenard, Upper Midtown Anchorage

91 4  C L A Y  C O U R T  
A N C H O R A G E ,  A L A S K A  9 9 5 0 3  

( 9 0 7 )  2 7 6 - 6 8 4 4

August 20, 1985

Billy G, Berrier, Director 
Division of Legal Services 
Pouch Y
Juneau, Alaska 99811

{

The above statute was recently construed in Morrow v. the State of 
Alaska,.P.2d>_Cp. no. 499 (Alaska App. August 9, 1985),narrowly to avoid an 
unconstitutional interpretation. Footnote one at page 12 indicates other 
possible problems. It appears to me that the statute could be saved from 
unconstitutionality and from requiring appellate courts to engage in 
tortured interpretations by sinply adding the requirement that the 
defendant can only be convicted if he (1) knows the substance is an 
imitation controlled substance, and (2) distributes it with the intent to 
misrepresent it as a controlled substance.

Do you agree?

If you so, please draft me a bi 11 to amend the above statute to add these 
two elements.

Reviewing the remainder of Chapter 73, I do not believe any other section 
needs to be similarly amended. If you feel it does, please add such 
amendments in the bill.

Thank you very rruch 

Cordially,

Max F. Gruenberg, Jr

enclosure
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■ -s’, - • dsiciJ t'.XJ.c v'rtJ»frii»c-!ccB "!r j-tuiise -»tii 1 ? jw.y/s- .££(•; >

M.W., contacted Alaska State Trooper Geoffrey Ersgleman. M.W.'s mother
. .*'’•«• ■*. '• i<i7«i!F!av&c.-i.a-surtao-id. ; .ai.M no:: Pa.-.i/;l:;ct -jj.-.rti * Mitn.4 , » tf*«..

. • • . • , informed Trcopcr Engleman that she believed her daughter was dealing
i w >  a,;*. ;siiu iiai^-qsnso puto to ;.**>;• tv <■-..» .•  ̂ : .-. ' :

drugs. Later that day. Trooper Engleman and another officer met with
>>■=■-•• Y      .-•« .ft--' se-aorant , t-ie-imu,: tjr.c-ttĉ i’.v c,c6 s.icrs-c to ;t:i s . .

'M.W.'s mother at her residence. There, she informed them that she had 
. o j>:r« *'*••!• ocs'-; s .-"Tkf .3 - . • > & / ? . ;

discovered plastic bags containing pills in M.W.'s purse. An officer then 
aoslo-itnop. -c :.j yti,, #s-.y» *.cv-oix c.'.-r ■.•."-v

*\

L :  i
v- . 1 :
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'■r'V'&j&j.z:/*# ya&fc:’- ■:• :•
.v':-'V~ they were not Vlspeed. ̂ eHoweverp-.becauseccf theur: appearance, they could .

ij.V •.̂ - . V ' 2 aamoriT. V.-iaioiouL dt'rt.JiS-'.- ■ ■>• -■£• _*.'i ...
^ ’ pass for "speed" on the street.' Subsequent laboratory tests disclosed that T;-'

■"*   ' . ‘ 7"-^'■.'-•/ ‘ ‘; v  \  ; ' V _ J
i0/4 /• -»ffrtin■ "Znr4 anko/Jrine ‘J . !•• / *T . -• * . • .

: . .
the pills contained caffeine and ephedrine. .3 ' • t a O  v

-w. .♦p.'otonA * ".not-n/bnA. bn* ••-rrttjWrt vVnn.tr.- f  •••'■•
T - . Based :on the information ■ .-provided by M . W . , - a n d  his ' own

" , ' - •'•. . . ,/!£5iqoa *jii„ anr'tvtaeoV! !e.caoc *r f; •••
, familarity with'"fake controlled substances,"- Trooper Engleman obtained a 

;... ' .s*’-«>?#» *.i* » •■••i ia- • .
‘ ' search warrant for Morrow's residence. The warrant authorized a search

" V  •" . • ;̂ i>jolpnir, :>••* .»»*<>*’ :cc-’_ •>■*_ i  i*
.of the residence for: drugs which appea'ed to be amphetamine based;

written records of the ordering of such drugs; and magazines or books .

fro.n which such drugs could be ordered. A search of. the residence on 
,»nnovt‘> bfo-'.ouY-noef*»a a. to eoj , t-£et . •vv-rijwasfS nt

■ Df cember 1, 1983, resulted in the seizure of: approximately 5,000 tablets 
len'om r .H .K i ittwjionj■ w h - i s n  - f s;:.-; r. .rra*

and capsules, similar to those obtained from M.W.; brochures advertising 
.q m i ’tw — led hrvoi.od .i'r.'si-ni i >-myr~ ' ■**?«
diet pills and stimulants; various items of drug paraphernalia; and from 

• r t r .w  ;*5r.: i e a i ; : o  -e i!j^ ,.>» , b n» -  ' - q . v » : . • ' i t  t» f(? t - v . j  . . . • • i . - ’Ci

Morrow's purse, a list of names and telephone numbers, including M.V'.'s. - •
D&--1 orla i b d  — sil* bemotni '.irtj svneo./ei *<i’i :* ’ irq?pin» '* W  M-
...•j . g n Qecember 6 , 1983, a grand jury returned a two-count

» riartx ■’. o a i i t o  -r.A . e r v t p  z ’ .VV.M ni ,'ii ia q ^ i - . o f , - r -  - - - > • «  . -•«
indictment charging Morrow with delivery of an imitation controlled

c
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•A-jlit;-r",

A p-o.-1981),, where this court said: "'jTfrWsm'wai frtil d«l* hi ro, .. :»-» ott-xvoo '.■'

of issillln ireviewing-.a., magistrate’s ..determination of . probable -jM- tej-lcq 
cause this court must give great deference to the . '

altn-jvui magistrate's.••^decision ..and -must--resolve doubtful -or^ j/2gr.‘0r 
-.'.''.■■--•.marginal cases largely by the 'preference to be

accorded w a r r a n t s . T h e  .Fourth .Amendment's )t ;n,-4^ 0;hi- 
-"requirements are practical and not abstract, and 

' s..- 'affidavits.o’must :be .tested and interpreted by magis- ‘ .

; t'rates -.and .courts .in ; a. -.commonsen;e .and.- realistic
fashion., .jd'‘.",aii-,vThe- burden of proof pn 'questions 
pertaining to the sufficiency of .he affidavit is .on the 
defendant. '{Citations and footnotes omitted.] \lt „nr<.  ' •i'n'-z 11 for. at t! .ticib.vto y i t t x t :1 .'■'■uci <vir.-.

Td. at 1029-30,.-.quoting State v. Davenport. .510 P.,2d *78,-.,82 n .8 (Alaska 

’•'•■»?w tor. :3 r e m  t «  a '.o onoemo* tc.-fif iwvo
1973). i these standards .in mind, ;.the question "̂ to be .asked is eo n sstJi ■ arl? nt n o .fu s o io ic  ..’ rtm iic c ■ s-> nnui 

. “wheth f: ,.-issuing cjudge ,[or ^magistrate] .iwas.,;provided sufficient .
 ..................•■• io n  l a c i ,  } i v s o t > ‘s  t i i )  . y  i n c 3 i t M s . i t  * - r .Mevidence to .make an iindependent f>- j in g  ...of - 'probable :pause", to issue a ;..;.ya  fcsfi pe-tonq gr.ted isw  .V  a li .ebs/r. zaw f r . e m a a



»*• • f*<k » 'v*a,1/ - • ' Vjv’* **'- -
*: r- Jones we held that an affidavit in suooort of a search warrant bv a oolice\ : • .  t   • . . .  • • • .>••• •• -.•• •.. r . . . , v v * . .-r . - i ' •-»- ‘ ?i‘‘ ' ii: : ^^ V** ;  -a *.-; . • ■* '

• "! ’ /  ’ _•' . detective was not sufficient* wKere 'the "distectfvV relied on a report by a ' . ““ V * V
4 ! **'■{.'^7 •* ^  •’*■ .» *■«•>*: u+&?+\bf~'* — »V - * . . r ‘ •.» *  r  •** - . . i  • - •*. • - • - ./

’’ “ V! juvenile informant that he witnessed a sale o' sne-half gram of cocaine at ^**N

Casey' JoheslrVpartmenti*2T h e  juvenile also slated that he had been to the

*• . I t  » | m •* /VMM. wOM» I* '■ - - *
apartment several’-times - when _.he ,'cr.r hr com p a n i o n s  : have purchased ^

cocaine from Jones in tho last few hs." - M .  at 3G5. "The juvenile also

pointed out an'Spartnent which'wa. confirmed by another police officer to 
ir-t as. oTiiOTs’on teeip aviy Jet'*-- .*•*. cp. .aljli,. Si. .i,

be Jones's apartment’.•°'fn noting-that the hearsay statement of the juvenile
■»o o: ton-si-nerq e.u va j^hc iit.ro-.r,

informant was not “sufficient to support the warrant, we stated:
ont. .jcoi,-<os ton one taait'S" .* ■:>. 2Sr\if7.f\'>in,- . .

‘ ^'''"Moreover,'-B.V.'s statements that ht had observed • ’
a Triend purchase cocaine "and that he had been to .
Jones’s apartment ten to fifteen times when "he or- his -
companions" had 'purchased cocaine do not qualify as
the kind of declarations against penal interest which a -
court could find inherently credible. It is not a crime

• *  ̂ to be- present when someone else is purchasing cocaine if
even though that someone else is a friend; nor would 

^ a g u e  admissions ' about past purchases of cocaine V . l i i .  .■
VJ support a criminal prosecution in the absence of (
•‘'evidence establishing a corpus delicti for a specific- is-tJc.iw’' . ^ — ’

• _ , purchase. More significantly, the affidavit does not
c explain the ;‘-circumstances ‘''under - which i B.V.-'s ■ -sonebiv<*

statement was made. If B.V. was being prosecuted by

M i
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* * * r^ 1 : • jA-.t  ̂ n *•->.*..r ••-

..'* • • . ■’• v .■*:.* .** •**" : *»•.*.« ’•; • *' • - ’'if ’** * • **V* *
« « •  *• 'J ‘-^r i  ? -*- , j .  ' • ***• *• •»*_ * • * ^ .'t •- •. •'•** . • _ . »* * r :

- • - *- ,7 ;  V ' - . ?  ‘ - > f ; ,♦** •••» .-  --u- - - \  * _ • •/  • . -
~ <■ > < ’• ' i *.*.. • .  -..C# ^ . •*- . ~ — ' r •_' ■■*_'• " • • ** •

• _ • . — i ."•‘• . ' 7 0 - * » ; - * .v**,.» vXV.* >/V,',S$»*7-:V.vV /

• • ’ . • *  ffai&iw).' .CWer‘iC«j> W;©2 m  'MtiiC ./ 4 V ’ .*. '*• *•**■ .:*< i.V r» ~  *»•*;*:’T i #"  - t v * .  >"• * • » . > ' • ’ '-*<w - . * ' . - "  .  • ■ " -•'*

T V; ‘̂ •'I’.had occurred seven to nine days prior to the Issuance of the warrant. VUits/crn » ‘
* .* - * •- • ‘. vr\ •• • • 'yr;-r' ;.••*• •
’ :..’-t , '■• h^nigfJoln -Snyder v.. State, 1661 . R..2d 638,. W 7 u^A!asj^,-App. f.VJ83)v this -

. 'J. ■"■'' " ■ . .. cour'-3a'd;> run .snort} .two -ir»d ni crw'wonneM. »{;<?* wo-ms.M -no^t 2! i-i o:‘S

- . . '  The question ,of . whether , , the . information contained in . n»— ,v7  vet

1 - ■ the affidavit was "stale" depends on an evaluation of , .
■ w • the circumstances related by .^the ,affidavit and the 1 ';■•

.' length of time between the issuance liie “search
warrant and the, time of .-the, most Recent incriminating 

- t:- activity described in the affidavit. T*«rri9«{ of no.jsnromc", *
V' ■' : - sohlq srlf Tb bnuoi ed Ulw rnnino to 3oneijt->e no yfiyifoiv.' ■ • » sd fet.vn eneifJ -,ysw  nodtens Ju S '.b v n -n sia  ad o j ‘' ' • • ' T  .-' ■• !ftniin<n'j ,bn '!m s.n *"-»d  nt sca le  e.!T rxaew/sd “ iu / s n *
■ •'■ ■• In evaluating "staleness, "-j.this court has chosen to. evaluate the

foTcf) t»)>'se (bIT.'J hn»; rfc'•■'»<?' >
following four factors: (1) the type cf crime; (2)'the nature o f the items 

svoilac eV !rcGr r.aA .l»s!A; t - 3 b E  -1 ,s'? -j/'tuO ,v *fs~? * ««■';
sought; (3) the extent of the suspect's opportunity for concealment; "and 

tfcsTnco pniurtiJnoc art; ,vont' ibulsnoc vh'Cinc biuoc »t&;j-nis,-n srfr ,.-,r; - 
(4) normal inferences as to where a criminal would he likely to hidec

- • efli

a a s ir ie u d  g n k -n n o  n s  m  b an f.r-r.rt w c t 'o M  : t t i7 wonnofV. b n #  .W i M .h s e w f s d  . in c r im in a t in g  a r t i c l e s .  Id. a t 648. . - .

■ tsn ->b  b a n o rfi s d  b k u s w  a a u n t»  art J  to sfn ea i j . i t  a m u i i t  o J  !t3 ii£ o : t i  l i ‘ d m -
. . . .  •  . • # __ . ♦ • -
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r • ̂ r** ; '•* w.;," , v"1'." s r*,,y " ? .**y‘. _ . *•*'• !■».. . »jr>r.~» >. . ^ u   * —• • ̂  • *«

a p p e a r s  t h a t  t h e  m a g i s t r a t e  c o u l d  h a v e  " p r o p e r l y 'C o n c l u d e d  th e’w S & A f ? * * y . j  :.'Urn. J p f t a a f s i t  « tn  fv * « v .. y u r a s t  'otpgyx v t . ,  n n t x  : Y * S c ' J  • - >  ..r 

•r -' : « 7 'X P In fo rm a t iQ n  "was ’f ia t  s ta le  b e c a u s e  * th *  a f f iH a u lt  OauiWanr-arf n rm 'n in n  '/ •r im i'na

..'V conclude "that Vhe~- magistrate could property *flnd tfiat^there^wa's ' probable■ "V * V  I - ' - ' -  -  1 ; - ..............^    . -V -  .-iTCi-Kt-,. . v - , .  i ' . : ! . ,  -."j ~J I - .  . . > * * 4 -  .
-. - ■' : *-r- *. j r-.v •— - ■ ■ ■ ■■ ; .. ■ 1 _ ■• - — ■ , -  • m-vJi- -I■ - -V-. -—7 . ’J'- - • -
: ^ cause'that’Morrow-was "still "in'Vpossessiori'of'the^tmitatiori drugs and related'-

material. .*n«-nsv/ n«tt >0 concur** vrtT ot ionq *ytb ani/ib/h^voa/I^Tiiiacdbid 
eirlJ -('-Next" Morrow '"argues that because ' M.W. Vindicated "she "obtained 

the pills from Morrow while Morrow was in her car, there was no nexus 

between Morrow's residence arid the :tems to be searched for. vJi
lo. noi:-j:Ri/s nfc ac.- jt a i i .  to* jiVCC^tR T

In "Snyder, 661 P.2d at 645, w e  said: li'nstx;...-.:' a fln-
lo o ,n»-,w22j •'!?•».y« jrv r  rtjpni* . *• ■

9 ° ^ Probable cause :to ’ search requires -sufficient 
information to permit the conclusion "that criminal * ' . 
activity or evidence of crime will he found at the place 
to be searched. Put another way, there must be a
"nexus" between the place to be searched, criminal

ar'i 3Jsuactjvjty< fb-and -the "'items nught.:s>,fi1 W.'-‘;LaFave,
Search and Seizure 5 3.7(d), at 704 (1978). 

fr.’eit . j .... • ,, -smi-o 10 sqyj »itt , ".a-toJcsf p.*iv. ,:.ji

See also State v. Gutman. 670 P.2d 1166 (Alaska App. 1983). We believe
. iw •■■ij-i.q.so a .’ciaaua ■»?*? to in«r*v c :t.”. •

that the magistate could properly conclude from the continuing contacts
—  »Ovt; v l  v i4 / t i .  o<J ( i n . ,  / 'H i ' . i in *  * 0  i  a i e n w  t-j * s  i s c n a n e i n -  ih m r- r  y - '

between M.W. and Morrow that Morrow was engaged in an ongoing business
. - — i s  S i , . « i , y - ; . t s u  • •m r , r -

and it is logical to assume that some of the drugs would be stored at her

e e i  -
-6-



j r . 1;  < -

!'***.. f t io o v j; yisnimilstq nthl js <krs<titf $/yilaj*/toCT*>¥tTcrt *<}4 ft it

‘.y:\ *7^v/' a ' l r i - . f  ^y»»T;. i~ n  ob »w ,7/sj1* -ar. j;

« .»»•• 35»ri^ *3bnu J6dj . ebulonoa »W , arv*.' y."iBniflJtl9?<j or'J cfj.v.* J >v.%.v;?f-i

1'v ‘ 7 -IAni.u_ Morrow argues . that, the m^ ctm ent should have been dismissed 
•■v’.." ,'40lfcvo -• .'i»bS ..I.,, ynui v an; cr.z •’.•jii-.vjovi*

• since .the state proved by means of a preliminary laboratory report that •-  ' : v  5 — %• U .» /  J~t\t Z/Uii  « a*/ ' t - 3 . 1  ” i '  .
the substance which she was charged with possessing contained ephedrine. . .  • -   «*• » • * ! « •  ..-mt - J g  CCt.. .. 4^ i ) ,  r —l*» M J i i l W  £»**-.* •. I  ;  t s ;
and caffeine. Morrow claims that introduction of this report. was. • ..v. . .. ; . .nju/arj -Mcnai/coc vnlioii'-'1
inadmissible hearsay for which there was no compelling justification. 

Alaska R. Crim. P. 6 (r). Morrow recognizes that in McKinnon v. State, 

526 P .2d 18 (Alaska 1974), ^ the , supreme court permitted the state to
. ../.TV-Ĉv s r. . . v'». • • •• a/'JnO*.JY1̂  1 - J* y , •

" introduce , the results of a laboratory report d?soite the fact that the-
s «. .  •• • •  9< l* •  w *r}Cl “V t l l  - . .

- report was hearsay. .Morrow specifically objects to the fact that the report• -   wi .    j .   ̂ . j .  »;dc jc

C o>-C L
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* ’ '• .*„• ’■>*- • ̂  a * ’ f ^ f C t n i i P  fj •  1A  • w fi»* y e . m m r  my. mmm* J •  . . .  I * * ■« '  •’__ .

Metier v. State, 581 — P.2d ‘ 669, 673-74'“(Alaska 1978), Where "the "court?

fcbi: i.1 7.*«f ••. J * W-' a ri J,' bpi} erj-- ai-iucj--i*d- dm.-iss. • fcf ;»'ab. *VstvA.tiai.iaiii
-pvcSyiidisapproved of ^introducing at .grand jury the hearsay 'conclusion-of

j. v’.v'c- ' V>n"is' ismen i*W?b «rf< Jsrt- slrNqoqr --4*1 <»
. .-.about the chemist who perrormed the test.’ >le indicated that tne chemist/

•  ‘ V ;~  : •  -c 1o •*»■» * W n r - » 4  ' -s-sS-jlt*
£ ;:X ; .- /O.'--Suzanne Feller, was a state chemist that he was personally acquainted..with

... , v,<r,:.’. ...i..;., ■ . ..-i’.:? 7v.'sKr/ 1;“*7.f? •-. *
they were not amphetamines. We also note that’Suzann*e’teller’s testimony'

at trial was apparently essentially the same as her preliminary report-, so

it appears that we do not have a situation where later tests were

inconsistent with the preliminary one. We conclude that under these

.*•*■»?•s *v 4n?\-'A-:h • u  *• I-* >■> »*•.-.
circumstances tho grand jury had "sufficient information to evaluate

Suzanne Fellers hearsay testimony and that the grand jury could properly

'■'Ivv* -a »f v/ - • i,. ... *f . .
find that the substances which Morrow possessed fell within the imitation

controlled substances ita tu te !2a&” ,/’ ' i c , i i  I “ ‘c'''3 /'bfw

. noiJsomtjut gnilSqmoo- on i*w r fjfy , v* - Jiii'-fabw.j.-ni ’ te r fj ? a s  r a c o o n  v r o - i - . - V ?  • -r r . ~ .4
o )  Otmtt 911? ' t>S,‘? . , r *  .  i : . , t .  tf.. >.r ,n - -
. . • V A G U E N E S S  A N D  O V E R B R E A D T H   •i-.t-tt.y.

»iH XsnJ- tyr.* m i  oi.v-.-i- -----i . t.. ■
Morrow next challenges the statute under which she ‘was

f - o c - i -vis t.-.rt- ~ 0  •->»*• i*  j*    u
convicted as being unconstitutionally overbroad and vague. ‘U.S. Const;’”'



-* .» • •! ; ... » ■ T ̂ , - • • - ' J * ' ‘ » * ’ ”** *T .
4 . — . Va* .  k i I #'• W*U‘/>.I -* 4-— «^I.V V/ *' * 14 .* —• J 4 V .*'l. 4 • . , i  ’• . ,-w . .  . 1

*•'..* ■ -'•'-..’.I -'.••• • .'violation of A S  11.73.010(a). That statute provides in',p3 rt that "a person '-••-t'.ilv/v■-
• . ■ ;• ^  _ /. v x .  . •*M. « ’»...v&uWf?... <» n..nv ■.»>>.<;ai.<i£t»l.v

‘-may_.not manufacture, 'deliver- o r possess with intent to deliver,' an '.. > j * T ’:y.’‘- !‘l :[>.• ' . yiiiOityy. f -ytLj* '. yj;5 Ji'iqTv.u, wJ ■ .yjJ-'-.z •■
•• ■.'V t  * •■. ...".-I/ !?- ' . / imitation controlled substance. ° . ' The definition of limitation controlled

f  •<- t'“*.l1h3'1* v*14 >bl>> v*tinam- t 7 p g 4 m  :oiifc. auu* «:a::o-3.jkj-.i-iy..--,...,-.

•L.

’■(B) statements made ..toth.e recipient_ that the . i
substance may Be resold for inordinate profit; “

rswaTb-v ^T'iiT ",!|i /,» brf {'•<1 •-«.■** sjutr.t* r 4*rlR.'
T.,:; (C) whether^ the. substance., is,. packaged in .a.

manner normally used for controlled substances;*"'’ ' 0,,“ - •' •
2i»Oi Cm •)Ul4&‘lUwUltUi 1̂1 I ( /(TWIw'fli'int'

IcJrTOTUt" " 4 .'o ‘ »Wrw/..
(DJ evasive .tactics or actions used oy the owner

or ' person J.in control .of the /substance to .'avoid
detection by law enforcement authorities; ** V "  J' ""3 ’ . •. , ail/ C'*.euau£ur 7i ff> • •

) • e . storage, .^packaging, presentation,
’ . display ,of.'or reference to a'controlled substance 'with, ’ . .

near, ’or1'in 'connection ’ with "the activity Tjnvolvjng the' 
imitation controlled substance. [Emphasis provided.] x  1;

'*i o/uJsoj, •"*'4*-Hv' S' rd. bn-v - ' n < r  *-riV '
Morrow points out that this statute could reach some conduct

r/nr*.* l!i.t . ’ iw b.4"" l ... - .. .
. which -it is unlikely that the statute was intended to cover. Morrow

. . . .  • • r«-oi s : ; a r  , s t .y  k u f ' K'" -i i'-v»
proposes a hypothetical where someone, without any intent "to deceive, •

1;,'" C*. i-V'lov- 'rH • is .it .
gives caffeine diet pil s, which are. available as non-prescription medicine,u î.iwwlr.' • . -.In wiitsfjtte /2.|. j . c»; • :r :a

.•/I' • »*,.• » a,iin *■»* *- • «♦ +
to someone indicating that the pilTs are "as 'effective for weight loss as any

**•••/* 4 Jw */iiw>j 1b i (it « V*

tel

-9-
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- "H"' i 'M w I i i }  «•»» *»* *»• —  " »!■«; ,  [ p )  • ., *
.#c determining whether a statute is unconstitutionally vague: . ' • %

. • ;*vv • - • ■/■?.• r s..-v*% 1 *?  , • ; tK, ^h,ii oanc;?’?*. i

, First, a statute may not be so imprecisely drawn
' ' ■ ' and overbroad that it , "chills” the exercise of first
- - amendment rights .'“ The second consideration is that in

j order((,_to be consistent with notions of .fundamental
fairness a statute .must .give adequate ‘notice .of ,the
conduct that is ' prohibited. The final element in '. an
analysis of statutory vagueness is 'whether' “ the

. • , statute's .imprecise .language encourages arbitrary ' .
enforcement by allowing 'prosecuting authorities undue
discretion to, determine the scope of its prohibitions.

'r' [Footnotes omitted. 1 ~ ' i '  n- -'  ~- . . t.— o...,iH ,3̂ n6faduz seilcninco
The.first question we need to answer is whether the statute is

• ^ J Vi.i. « - « . m . w uy v< •* *> in  ............. ■ j  y k ■>>. « >>w

overbroad.'. The overbreadth doctrine was described in Marks v.| • « » ! . .  . « V » i  '< .r - I h  ^  J y  . f . a . ' !  .  >•« .  .  . .  .*y»i* . •  -------------------------------
Anchoraqe ..500 P.2d 644 , 646 (Alaska 1972): .—rrrr—r-rr-1— .. , c   su'd-- ii;i/C!iTCv,‘.yy: c

an-3icnn\~^e °verbreadth .doctrine, has evolved to give adequate 
‘ '. ' Dreathing room to 'specific "first amendment freedoms; a • lw ,e

. . ' ' ̂ statute violates the +<doctrine when , constitutionally- .
■' 'protected conduct as Well as conduct Which the state '171,105 cw-

(t O ,\U \# t'
--'fo-
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scan"^legitimately * regulate are included 'within^ the 
■ v . v v f l t h e  statute's prohibition. [Footnote omitted.] ;'. * t . V * 1 • ■ Vr.-*^‘;

' "v"-r ' . '''“/'v.: at-tCUJsJ*; •-*& (•i'j.-S.-:

’ ..JO'1 • :.• • The statute in question regulates conduct, the possession and sale of ;
V-; " v’-'-.j' • '*.-V’ v T:£ •hrcdoq c'aJtsJeJ* iilt.'ji lobi^io-. oJ vie.tidiria,- -wiiot-J-. b'lin; anif•..riV.: -C- •?/ *

i •/T'-'i.•••'>;V*;. c e r t a i n  specific cfrugs, not speech or association. • '.See Summers v. ’ ''*&&■'?<■ ■
-• Vi. •• "■‘I' ;fiolh»i ion. *aob sFty: aid* -}<>;biooen .tilT-s.Inerrjyioffi» • • > - . so? .it-; ..-V

. jjj V~~ . Anchorage. 589 P.2d at-367; McKenzie v. Anchorage, 631 P.2d 514, 516-17 livL'.-V 
‘T. ;»V vi■ :•.,• ..'i c:rs . . i'iinf -to -ilt»omsnoin*...oviK0i*<.. _;o - ysr.-ljg-.s "1

..V: (Alaska A p p . , 7.1981) ,.".-‘W c  therefore conclude “that the statute is ■'not

sr 6 •'i ■*«*> •*■*
• -.• r :••>/■• jdn ot>-,yvo',e-i«rft oW... . (3767' 5E bS;.S.F6d W  T»v<!*«3>«g' - ~

< .*■•.' statute gives "adequate notice of the conduct that is prohibited." T h e '/
*<:::Jirrtr 3bu.*pnpp:■ a W  • ■.bnuos?- 'eIriJ ;ch> .rtanoi/Qey 'lol-.eaosfijj-jct I’?”/-

jeness problems In this -iv-'.'

types of conduct which are punishable, '"'t, when not 
ft ^'inodanvolved iwith the.'.i"overbreadth"a'’problem, "tnay > -still *sv.- rfc*dw 

pass muster if: (a) there can be no question as to its 
t»St> MO'.iapplicability to Tthe 'particular..offense involved, • and iG"*

. (b) a construction may be placed upon the statute so 
■ i's.’Mj rthat :in the future the-.'-type of 'offenses coming within '

"j’;;.'*.’ its purview may reasonably be understood. [Footnotes
"r1'ho !>j;;i.'omitted.] ;i 3o.->; ua beunjanco oc -jno *JU76>r <» :; :*nt jrm*:1. "

Ii jthis case the state contends Morrow possessed certain imitation drugs

••with., the .intent to .deliver, those drugs-d The ^sta‘j alleges * that Morrow

knew.*that the drugs were imitation ‘ drugs ,-ut intended to deliver them'

while intentionally misrepresenting that the imitation -‘-ugs were controlled

c
drugs. Certainly the conduct which the state alleges is clearly covered by 

the' statute! .We believe that the statute can be Interpreted by us to -apply
l*bj . »>■• * • m  ---- ■ iw #ii. ..r ;V .« •••#«..' ...r .. f :

to 'those situations .'involving Vn. "intentional ' mis'representation that an
• «- «r t» ^  L» . J  I K  i<£ . * * ■ • * — , . - *

air.3 i ' . i *  , n o ; J t 9 i ) c  . «»•!! J n a a o i q  J o n  < s c o . a u .  s i o l o d  ea .c  »<:> / ‘ • v i v c H  
■ > u ic i  .it- pn.'UT sW  .Iseqcs r.o b e la .- id  n s e o  ;c n  is:t "susm
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:• '! C ‘ 'mitation d p jg  js^a;controlled.flrpg. ;A s  so.jnterpreted we believe that the

' • ; i VV- . - t t  '-[VbsJJjmo aJo/ir-io-lj .{J';iJi(iii!oT’5 a ’ii}ut63C s:lJ io . . . . ” .
■..•.■ ‘ - • ~ j :.---.-■:: s t a t u t e  fs not vague . 1 ; -b v.r.y ;: .. y j / ' . r v  5V IT r> Z* S ’i  4 v r '■-» ■*.*' ‘ .V. • : • <; - ' ‘. i ♦ ;‘ .]*:rva<K * i l i f  DOiI-iSuc? . »ii v/t.iujz jr ,:

*. . . . V »■1 V ‘ . ■••Thi thirH f a c t o r  w h ir h  u/p arn  to  r n n c ir lo r  ie lha  e f  i f  i f « ' r  rtntan.

v"r^vbV.'-.'.v.state concedes that the jury instructions which were given in the trial

da!v*-^'da»V.T»tr.RO’-»ussv. »i 'Vfptrfw eiuf.-di c "pirstanoa ©r.j“iue3 '
V  ^.'befow vary from the interpretation of the irritation controlled drug statuteV •ismslco-fq ss-r.duystf tsr.ofJudJMfKVi Jiiov* cd.za ye- 
jr-. ' / ' which the state has argued on appeal. The state contends that it is clear

‘ . *•>:’ .'■ - ’ ot iao(dua od .y r m ‘iiuoindj. osbnd *.U ni atur.’dc .A .■*. ,■ •
I'..’ }7~. ■.l-̂ i’>';':that Morrow* cdefonseiijjid /lot ..turn .on^ the .particular jury .-ins.ructions 

. ■ -•(••■%:. •'££. 7 * " • ‘ M n  'n^rfwV;.Jud ■ .aidsnattiSFd• fTstflw * 3  <0 ssqyJ
:.’.7;which were ; given ,. in her; trial "and which might.br mcdified in.- r^spon-*" to 

- ?J:. oj ra rroiJnci' on id -m.?. . jri'orrf {a j '-.y s'ofsum aacu ■
. * .-•? :her- vagueness, claim. .vSe’’ Stock v. State. 526 P.2d at-11-12. '« Morrow did

:i7v oa vfu;aJ* xi, pocju utt^hi od ye/n u-.faoro » «'cj
. • ••' not file a ^reply Jsrief and therefore has.-'hot responded to the state's

•.sv;'.’i i ' :  ' ‘ r4JonJtjoJI .bons-i'onu *>d vldar.oxi.sT.ysm wa.vnur '.'i *,
- ’argument that the statute can be construed so that it 1s';:not vague or

whether, -if ...the statute is.iso ;construed. Morrow's conviction should be

' affirmed. .-Furthermore,, we- have before us only, a-minimal record to decide-

this case, which does not include a. transcript of the trial. -We therefore

• • bsllc’ijnoa s'.sw roiJaiimi ai-? j±r3 fj-vjreisnjarjiit: /Ms.-e*

V C  o a i e v o o  V i i s s i o  ? i s a ^ o  i s  ■>71.*'  ̂ o r :  v«oa s r i i  '(■ j ; ; i  s.

,, ..1 .. ^|t appears to us thatJt may be argued that certain other,
conduct falls within the statute.'" An example cf conduct which might 'fail 
within the statute would be a person w h o . delivers an imitation drug 
honestly believing {that the Imitation drug 'is a controlled substance.' 
However, the case Before us does not present this question, and this 
matter has not been briefed on appeal. We reserve ruling on this issue.



J iiy .'r- construction of the statute. We remand the case to the trial court to

!' " : •, ; •. •. !i* ' -: .•.*
i - * - : . ■ ■ y ’x:--"- 'determine whether Morrows conviction should stand in light of cur

V; . •••'**. - . • . • •• • : - . >•; ’
.- . - construction of the statute under which she was convicted.1 - ■ '-yr:J-:‘u Z " - ' . - . '

*•-». »?*<*■• ■ -

■f' . • -

• . •*“ v :**•»' * • . * ..

2. We retain jurisdiction of this aopeal.
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March 21, 1986

The Honorable Max Gruenberg, Jr.
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Mr. Gruenberg:

Review of House B i l l  Ho. 560 en t it le d , "an Act re lat ing  to im itation 
contro’led substances", prompts this le tte r . The Anchorage School 
D is tr ic t has for the past four years prohibited im itation controlled 
substances as well as currently i l le g a l  drugs and alcohol in schools 
and at school functions. We have found i t  necessary to treat the 
im itation substances as i f  they we^e the real things in order to 
continue to maintain as drug/alcohol free school environment as 
oossible.

Since these substances are proported to be rea l , they oromote drug 
related act iv ity  in exactly the same manner :he actual substance does. 
We would welcome State support in e1iminating this troublesome feature 
of the urug subculture from our schjols and our Slate.

Sincerely,

E. E. (Gene) Davis, Ed.D. 
SUPERINTENDENT

rs

cc Steve Daeschner, Deputy Superintendent for Instruction
L. T. Freeman, Assistant Superintendent for Business Management 
B i l l  M iles, School D is tr ic t Lobbyist
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DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER 

Opposed 

February 20, 1986

HB560 - "An Act re la t ing  to im itat ion controlled substances."

I t  is our interpretation of the wording used in this b i l l  that law enforce­
ment agencies w i l l  be required to prove the intent of a suspect in cases 
invo lv ing im itation controlled substances.

By requ ir ing that law enforcement o ff icers must demonstrate " . . . t h a t  the 
person knows..." that they are dealing with an im itation controlled sub­
stance, enforcement of the statute w i l l  be extremely d i f f i c u l t .  The 
requirement fo r proving ' in ten t ' was removed from various narcotics related 
statutes several years ago. This b i l l  w i l l  return this element in cases 
invo lv ing im itat ion controlled substances.

As a resu lt of the implementation of the b i l l ,  law enforcement agencies 
w i l l  be less l ik e ly  to be able to prevent the sale of "look-alike" 
im itat ion  drugs and drug pushers w i l l  be able to increase the in it ia t io n  of 
minors into the drug culture . Further, dangers to the public w i l l  occur 
when users become accustom to using "look-alikes" and unknowingly take the 
same dosage of a real drug.
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Original sponsor: Gruenberg

BY THE HEALTH, EDUCATION AND
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 560 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: MAn Act relating to imitation controlled substances.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.73.010(a) is amended to read:

(a) Except as provided in AS 1 1.73.050, a person may not m a n u­

facture, deliver, or possess with intent to deliver, an. imitation 

c o n t r o ^ e d  substance with an intent to misrepresent the imitation 

controlled substance as a controlled substance.

* Sec. 2. AS 11.73.030(a) is amended to read:

(a) Except as provided in AS 11.73.050, a person 19 years of age 

or older may not deliver an imitation controlled substance with an 

intent to misrepresent the imitation controlled substance as a con­

trolled substance to a person under 19 years of age, who is at least

three years younger than the person delivering the substance.

* Sec. 3. AS 11.73.099(3) is amended to read:

(3) ’’imitation controlled substance” means a substance 

containing ephedrine, ephedrine sulfate, pseudoephedrine, pseudoephe­

drine hydrochloride, phenylpropanolamine, caffeine, theophylline, 

lidocaine, procaine, tetracaine, dyclonine, acetaminophen, 

s a licylamide, doxylamine, diphenhydramine, pheniramine, chlorpheni­

ramine, or pryrilamine, or their salts, that is not a controlled 

substance, and that by dosage unit appearance (including color, shape, 

size, and markings) and [OR] by representations would lead a reason­

able person to believe that the substance is a controlled substance; 

the term "representations”, as used in this paragraph, includes
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(A) statements made by an owner or by anyone else in

control of the substance concerning the nature of the substance,

or its use or effect;

(B) statements made to the recipient that the sub­

stance may be resold for inordinate profit;

(C) whether the substance is packaged in a manner 

normally used for controlled substances;

(D) evasive tactics or actions used by the owner or 

person in control of the substance to avoid detection by law 

enforcement authorities;

(E) the storage, packaging, presentation, display of 

or reference to a controlled substance with, near, or in connec­

tion with the activity involving the imitation controlled sub­

stance .

CSHB 5 6 0 (HESS)




