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DEPARTMENT OF LAW

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

April 14, 1986

/
BILL SHEFFIELD, GOVERNOR

REPLY TO:

□ 1031 W  4th A YtNUi.
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: (907) 276-3550

□ 1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1568

09POUCH K ■ STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: (907) 465-3600

The Honorable Max F. Gruenberg, Jr. 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Re: IIB 526, relating to Alaskan artifacts

Dear Representative Gruenberg;

Earlier this year House Bill 526, relating to protec­
tion of important Alaskan artifacts, was introduced at Governor 
Sheffield's request. HB 526 is intended to deal with the problem 
of the increasing removal of important Alaskan artifacts, p a r­
ticularly objects of Native culture, by unfair or unscrupulous 
means. Because the mechanics of the bilx might not be obvious on 
its face, a great deal of misunderstanding of the bill's effect 
has been created. therefore, we have been asked to prepare an 
analysis of the bill, including its purposes and mechanics.

That analysis is attached. Please feel free to contact 
this office if you have further questi m s  or comments.

Sincerely yours,

Hi. ROLD M. BROWN
ATTORNEY GENERAL

Douglas K. Hertz 
Assistant Attorney General

D K M :dim 
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ANALYSIS OF HB 526, RELATING TO 
PRESERVATION OF IMPORTANT ARTIFACTS 

OF ALASKAN CULTURE

Prepared by the Alaska Department of Lav/

House Bill 526, relating to preservation of important 

artifacts of Alaskan culture, has two major p ’rposes: To prevent

the loss of cultural treasures that have uni value to the 

people of Alaska, by ttmr'val under questionable cii stances; 

and to enable Native Alaskans who own certain artifacts communal­

ly to assert that ownership against persons claiming individual 

ownership.

The bill grew out of a series of incidents in which 

important historical or artistic pieces have been removed from 

Alaska by persons who might not have had proper title. There a p­

pears to be a regular trade in excavating and selling artifacts 

from ancient cultures, taken from public or private land without 

permission. In other incidents unscrupulous dealers have removed 

and sold important Native artifacts after telling the owners that 

they were merely being "borrowed" to be copied. On still other 

occasions individuals have tried to sell valuable Native arti­

facts despite contrary claims to ownership by groups or clans of 

Natives. (The history of attempts to acquire Southeast Alaskan 

artifacts, both legitimately and illegitimately, is recounted by 

Douglas Cole, in his Captured Heritage: The Scramble for North- 

'.st Coast Artifacts [University of Washington Press, Seattle, 

1985] . Many of the same collecting tactics continue in use to­

day. )
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House Bill 526 will not; solve all of the problems of 

conflicting legal claims and unethical collecting practices. 

Probably no single piece of legislation could do so. But HB 526 

would give valuable tools to those resisting the most egregious 

practices and would make it more difficult for the most valuable 

artifacts to be removed by persons without a right to them.

The bill contains two main mechanisms. The first, at 

Sections 1 and 2, makes technical amendments to the code of civil 

procedure and to state property lav/, to enable the courts to r e c­

ognize traditional communal ownership of ceremonial, cultural, or 

religious property as a form of trust. Under current law, trusts 

and transfers of trust property must be in writing. In the tra­

ditional custom of certain Alaskan Native groups, some property 

is held by an entire clan or other social group. Custody of the 

object may be given to an individual, but only for the benefit of 

the entire group, and the object may be sold, if at all, only 

with consent and for the benefit of the entire group. This cus­

tom approximates the concept of a trust in Anglo-American law, 

yet the Native tradition is rarely reduced to writing. Sec­

tions 1 and 2 would permit the courts to receive evidence that 

such property is subject to an unwritten trust, and therefore, in 

appropriate cases, a court could prevent an individual from sell­

ing property that is subject to a trust for the benefit of a 

group of Natives.

It should be noted, however, that these sections would 

not create any new rights to an artifact; they merely enable
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persons claiming that a trust for a Native group exists to offer 

proof that it exists. The burden would still be on the propon­

ents of communal ownership to prove that fact.

In secs. 5 through 7, HB 526 offers a second means of 

protecting the most valuable class of Alaskan artifacts. It sets 

up a mechanism by which a person who intends to sell an artifact 

falling within a n a n o w l y  defined class must alert persons with a 

conflicting claim of ownership, and provides an opportunity for 

resolving conflicting claims.

These requirements would apply only to a narrow class 

of objects, and only when their owner has decided to sell them or 

transport them for sale. The class is limited to objects with 

cultural, artistic, or historical value, which were created or 

used in Alaska, which are over 40 years old, and which have a 

market value over $25,000. It would not include objects of art 

without a unique Alaskan connection, nor would it include collec­

tions which together are worth over $25,000 but whose individual 

pieces are worth less. These limitations were chosen for three 

reasons: to limit application of the law to onl\ the most impor­

tant valuable artifacts; to keep the number of affected objects 

small so that any burden on commerce is minimized; and to keep 

the program small enough that it can be administered by present 

staff.

In summary, the requirements imposed by the bill are as 

follows: when a person intends to sell an object fitting the

criteria above (an "Alaskan heritage artifact"), he ir.ust provide
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certain information to the director of the State tluseums at least 

30 days before the sale. That information must include a de­

scription of the article and its history, including date and 

place of origin and all available documentation of present owner­

ship. (There is no requirement that the owner do original re­

search on the article's history or ownership; instead, he must 

supply what information is already available.) The owner must 

also list all persons known to him to have asserted a conflicting 

claim of o w m  >hip, and must show that he has posted and p u b­

lished, in the community nearest or most closely associated with 

the object, a notice of intent to sell. The purpose of requiring 

this information is (a) to give the director of museums a basis 

for concluding whether or not the object is actually owned by the 

person intending to sell it, and (b) to alert other persons who 

claim ownership to the impending sale so that they may take steps 

to protect their interests before the sale occurs. The person 

intending to sell the object is not required to divulge the p r e­

cise location of the object (other than the community in which it 

is located), nor the proposed selling price, nor the price for 

which he purchased it.

After that information is given to the director if 

museums, the director has 30 davs within which to analyze the 

information and choose one of three courses. (The short, 30-day 

period was chosen consciously so as to put the burden on the 

state to act quickly and not delay proposed sales any longer than 

necessary.) The three choices for the director are (1) allow the

- A -



proposed sale to proceed; (2) request the attorney general to 

bring an interpleader action in which ownership between competing 

claimants would be decided; or (3) if he finds that the object is 

of "substantial importance to Alaskan h e r i t r’e and will otherwise 

be lost to the people of Alaska," acquire it for the state for 

its fair market value. (Naturally, this last course would be 

subject to availability of acquisition f u n d s . I n  short, if 

there is a  real controversy over ow e ip t

referred to the courts for resolution before a sale occurs; f

the object has special value to Alaska and would otherwise ' e 

lost, the state may purchase it for fair market value. But, j.n 

the routine case where ownership is not in dispute, the sale 

would simply be allowed to proceed.

It should be noted that in no case would the owner of 

an artifact be denied his full fair market sale price. Nor would 

anything in this bill permit persons to question title of a r t i­

facts already sold or placed in collections before the effective 

date of the law.

Finally, HB 526 contains provisions to clarify and 

strengthen the Alaska Historic Preservation Act, AS 41.35. S e c­

tion 7 clarifies that the Act applies to cultural resources b e­

longing to the state, eliminating the current ambiguity in the 

statute. It also extends the current prohibition against u n a u­

thorized excavation and removal of artifacts on state land to
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unauthorized acts on private land. And sec. 3 changes the pen­

alty provisions in AS 41.35.210 so that severity of the penalty 

is keyed to the value of the objects illegally removed or sold.

Ue do not expect that HB 526 will solve all of the 

problems of unethical collection and removal of important Alaskan 

artifacts, but it is a first step in dealing with a problem of 

critical importance.

u # $ £ $
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(2) as d e t a i l e d  a h i s t o r y  of the a r t i f a c t  as is r e a s o n a b l y

p o s s i b l e ,  i n c l u d i n g  d a t e  and p l a c e  of o r i gin, a nd a ll a v a i l a b l e  d o c u ­

m e n t a t i o n  of its p r e s e n t  o w n e r s h i p ;

(3) a s t a t e m e n t  by the owner, s i g n e d  u n d e r  oath, that that 

p e r s o n  is the tru e  o w n e r  of the a r t i f a c t  a nd has the s ole r i ght f-o 

a l i e n a t e  title;

(4) a list of all p e r s o n s  k n o w n  to a s s e r t  now, or  k n o w n  to

h a v e  a s s e r t e d  in the past, a c o n f l i c t i n g  c l a i m  r e g a r d i n g  o w n e r s h i p  or

t he r i ght to a l i e n a t e  the a r t i f a c t ;  and

(5) p r o o f  of postir.g in a p u b l i c  p l a c e  in t he c o m m u n i t y  

n e a r e s t  or  mos t  c l o s e l y  a s s o c i a t e d  w i t h  the a r t i f a c t ,  a nd of p u b l i c a­

t i o n  in at least one n e w s p a p e r  of  g e n e r a l  c i r c u l a t i o n  i n  the sam e 

c o m m u n i t y ,  a n o t i c e  of intent to sel l  w h i c h  c l e a r l y  i d e n t i f i e s  the 

a r t i f a c t  and its location.

(b) W i t h i n  30 days a f t e r  f i l i n g  of the i n f o r m a t i o n  r e q u i r e d  by 

t his s e c tion, the d i r e c t o r  of the A l a s k a  S t a t e  M u s e u m  s h all

(1) b r i n g  an  a c t i o n  t h r o u g h  the a t t o r n e y  g e n e r a l  to d e t e r­

mi n e  o w n e r s h i p  of the ar t i f a c t ;

(2) b r i n g  an  a c t i o n  t h r o u g h  the a t t o r n e y  g e n e r a l  to a c q u i r e  

t i t l e  to the a r t i f a c t  t h r o u g h  e m i n e n t  d o m a i n ,  u n d e r  AS  4 1 . 3 5 . 0 6 0 ( c ) ,  

if t h e  a r t i f a c t  is f o und to b e  of  s u b s t a n t i a l  i m p o r t a n c e  to A l a s k a n  

h e r i t a g e  and w i l l  o t h e r w i s e  be lost to the p e o p l e  of A l a s k a ;  or

(3) i n f o r m  the p e r s o n  i n t e n d i n g  to sell the a r t i f a c t  that 

the s t a t e  w i l l  not take a c t i o n  u n d e r  (1) or  (2) of this s u b s e c t i o n .

* Sec. 7. AS  4 1 . 3 5 . 2 0 0  is a m e n d e d  to read:

Sec. 4 1 . 3 5 . 2 0 0 .  U N L A W F U L  A C TS. (a) A  p e r s o n  m a y  not a p p r o p r i­

ate, e x c a v a t e ,  remove, injure, o r  d e s t r o y ,  w i t h o u t  a p e r m i t  f r o m  the 

c o m m i s s i o n e r ,  any h i s t o r i c ,  p r e h i s t o r i c ,  [OR] a r c h e o l o g i c a l , or  c u l­

tural r e s o u r c e s  b e l o n g i n g  to [OF] the state.
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B Y  T H E  R U L E S  C O M M I T T E E  BY 
IN  T H E  H O U S E  R E Q U E S T  O F  T H E  G O V E R N O R

H O U S E  BIL1 NO. 526 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  an A c t  e n t i t l e d :  " An A c t  r e l a t i n g  to p r e s e r v a t i o n  of i m p o r t a n t  a r t i­

facts of A l a s k a n  c u l t u r e ;  a nd p r o v i d i n g  f or an  e f f e c­

tive d a t e . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SKA:

* S e c t i o n  1. A S  0 9 . 2 5 . 0 1 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to 

r e a d :

(c) N o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  in t h i s  s e c t i o n ,  th e  e x i s­

tence of a t r u s t  m a y  be r e c o g n i z e d  a n d  e n f o r c e d  by  a court in the 

a b s e n c e  of a w r i t i n g ,  u p o n  a s h o w i n g ,  by  a p r e p o n d e r a n c e  of the e v i­

dence, that a trust or c a r e t a k i n g  a r r a n g e m e n t  has b e e n  e s t a b l i s h e d  by 

A l a s k a  N a t i v e  c u s t o m  and t r a d i t i o n  f o r  p r o t e c t i o n  a nd c o n s e r v a t i o n  of 

c e r e m o n i a l ,  c u l t u r a l ,  or r e l i g i o u s  p r o p e r t y  o n  b e h a l f  of all m e m b e r s  

of a clan, hous e ,  band, or  o t h e r  t r a d i t i o n a l  g r o u p  of A l a s k a  N a t i v e s  

as o w n e r s  in common.

* Sec. 2. AS 3 4 . 4 0 . 0 7 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) N o t w i t h s t a n d i n g  (a) of t his s e c t i o n ,  a court m a y  r e c o g n i z e  

and e n f o r c e  a valid, u n w r i t t e n  g r a n t  or  a s ' i g n m e n t  of  a t r u s t  or 

c a r e t a k i n g  a r r a n g e m e n t  f or p r o t e c t i o n  a n d  c o n s e r v a t i o n  of  c e r e m o n i a l ,  

cu l t u r a l ,  or  r e l i g i o u s  p r o p e r t y  o n  b e h a l f  of all m e m b e r s  of a clan, 

house, band, o r  o t h e r  t r a d i t i o n a l  g r o u p  of  A l a s k a  N a t i v e s ,  as o w n e r s  

in common, u p o n  a showi n g ,  by  a  p r e p o n d e r a n c e  of the e v i d e n c e ,  of a 

g r ant or a s s i g n m e n t  a c c o r d i n g  to e s t a b l i s h e d  A l a s k a  N a t i v e  c u s t o m  a nd 

t r a d ition.

* Sec. 3. A S  4 1 . 3 5 . 0 1 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

Introduced: 1/19/86
Referred: Health, Education &
Social Services and Judiciary
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(b) T he l e g i s l a t u r e  finds that m a n y  of A l a s k a ' s  h i s t o r i c a l  a nd 

c u l t u r a l  a r t i f a c t s ,  i n c l u d i n g  c e r e m o n i a l  a nd r e l i g i o u s  o b j e c t s  i m p o r­

tant to A l a s k a ’s N a t i v e  p e o ples, h a v e  b e e n  r e m o v e d  an d  sold, o f t e n  by 

p e r s o n s  w i t h o u t  a r i g h t f u l  c l a i m  to them. A l l  A l a s k a n s  s h a r e  a d e e p  

loss b e c a u s e  of the r e m o v a l  of i m p o r t a n t  p a r t s  of o u r  c u l t u r a l  a nd 

h i s t o r i c a l  h e r i t a g e .  It has b e c o m e  n e c e s s a r >  f or the s t ate to t ake a 

s t r o n g  r o l e  in p r e v e n t i n g  f u r t h e r  loss of the A l a s k a n  h e r i t a g e  and to 

s top u n f a i r  a n d  u n e t h i c a l  m e t h o d s  of  c o l l e c t i n g  ar t i f a c t s .

Sec. 4. A S  4 1 . 3 5 . 0 2 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) T h e  d i r e c t o r  of  the A l a s k a  S t a t e  M u s e u m  m a y  a r r a n g e  to 

p r e s e r v e ,  p r o t e c t ,  and d i s p l a y  o b j e c t s  of h i s t o r i c ,  p r e h i s t o r i c ,  

a r c h e o l o g i c a l ,  or c u l t u r a l  v a l u e  o w n e d  by p r i v a t e  p e r s o n s .  F o r  this 

p u r p o s e  the m u s e u m  m a y  e n t e r  into a g r e e m e n t s  f or loa n  and d i s p l a y  of  

o b j ects, i n c l u d i n g  r e i m b u r s e m e n t  of the o w n e r ' s  costs a s s o c i a t e d  w i t h  

the lean. A  l o a n  a g r e e m e n t  m a y  c o n t a i n  a p r o v i s i o n  g u a r a n t e e i n g  the 

o w n e r  a c c e s s  to the o b j e c t  l o a n e d  a n d  f or p e r i o d i c  r e t u r n  of  the 

obje c t  to the o w n e r  f or p r i v a t e  use, i n c l u d i n g  c e r e m o n i a l  use.

Sec. 5. AS  4 1 . 3 5 . 0 6 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) If the d i r e c t o r  of the A l a s k a  S t a t e  M u s e u m  finds that an  

A l a s k a n  h e r i t a g e  a r t i f a c t  for w h i c h  n o t i c e  of sale is r e q u i r e d  u n d e r  

AS 4 1 . 3 5 . 0 9 5  is in d a n g e r  of b e i n g  s o l d  or u s e d  so that its v a l u e  to 

the p e o p l e  of A l a s k a  w i l l  be  d e s t r o y e d  or s e r i o u s l y  i m p a i r e d ,  the 

d i r e c t o r  m a y  p u r c h a s e  the a r t i f a c t  or  a c q u i r e  it by e m i n e n t  domain.

Sec. 6. AS 4 1 . 3 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 4 1 . 3 5 . 0 9 5 .  S A L E  OF A L A S K A N  H E R I T A G E  A R T I F A C T S .  (a) A  

p e r s o n  w h o  i n t e n d s  to s ell an A l a s k a n  h e r i t a g e  a r t i f a c t  s h a l l  p r o v i d e  

the f o l l o w i n g  i n f o r m a t i o n  to the d i r e c t o r  of the A l a s k a  S t a t e  M u s e u m  

at least 30 day s  b e f o r e  the sale:

(1) a d e s c r i p t i o n  of the a r t i f a c t ,  i n c l u d i n g  a p h o t o g r a p h ;
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(2) as d e t a i l e d  a h i s t o r y  of the a r t i f a c t  as is r e a s o n a b l y

p o s s i b l e ,  i n c l u d i n g  d a t e  an d  p l a c e  of o r i g i n ,  and all a v a i l a b l e  d o c u­

m e n t a t i o n  of its p r e s e n t  o w n e r s h i p ;

(3) a s t a t e m e n t  by the owner, s i g n e d  u n d e r  oath, that that 

p e r s o n  is the true o w n e r  of t he a r t i f a c t  a nd has the s ole r i g h t  to 

a l i e n a t e  title;

(4) a list of all p e r s o n s  k n o w n  to a s sert now, or  k n o w n  to

h a v e  a s s e r t e d  in the past, a c o n f l i c t i n g  c l a i m  r e g a r d i n g  o w n e r s h i p  or

t he r i g h t  to a l i e n a t e  the a r t i f a c t ;  a nd

(5) pi*oof of p o s t i n g  in a p u b l i c  p l a c e  in the c o m m u n i t y  

n e a r e s t  or m o s t  c l o s e l y  a s s o c i a t e d  w i t h  the artifact, a nd of p u b l i c a­

t i o n  in at least one n e w s p a p e r  of g e n e r a l  c i r c u l a t i o n  in the same 

c o m m u n i t y ,  a n o t i c e  of i n tent to sell w h i c h  c l e a r l y  i d e n t i f i e s  the 

a r t i f a c t  a nd its location.

(b) W i t h i n  30 days a f t e r  f i l i n g  of the i n f o r m a t i o n  r e q u i r e d  by 

this s e c t i o n ,  the d i r e c t o r  of the A l a s k a  S t a t e  M u s e u m  shall

(1) b r i n g  an a c t i o n  t h r o u g h  the a t t o r n e y  g e n e r a l  to d e t e r­

m i n e  o w n e r s h i p  of t he a r t i f a c t ;

(2) b r i n g  an a c t i o n  t h r o u g h  the a t t o r n e y  g e n e r a l  to a c q u i r e  

t i t l e  to the a r t i f a c t  t h r o u g h  emine.nt d o m a i n ,  u n d e r  AS  4 1 . 3 5 . 0 6 0 ( c )  

if t he a r t i f a c c  is f o u n d  to be of s u b s t a n t i a l  i m p o r t a n c e  to A l a s k a -, 

h e r i t a g e  and w i l l  o t h e r w i s e  be  lost to the p e o p l e  of A l a s k a ;  or

(3) i n f o r m  the p e r s o n  i n t e n d i n g  to sell the a r t i f a c t  that 

the s t a t e  w i l l  not take a c t i o n  u n d e r  (1) or (2) of this s u b s e c t i o n .

* Sec. 7. AS  4 1 . 3 5 . 2 0 0  is a m e n d e d  to read:

Sec. 4 1 . 3 5 . 2 0 0 .  U N L A W F U L  ACTS. (a) A  p e r s o n  m a y  not a p p r o p r i­

ate, e x c a v a t e ,  remove, injure, or  d e s t r o y ,  w i t h o u t  a p e r m i t  f r o m  the 

c o m m i s s i o n e r ,  any hi-itoric, p r e h i s t o r i c ,  [OR] a r c h e o l o g i c a l , or c u l­

tura l  r e s o u r c e s  b e l o n g i n g  to [OF] the state.
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1 ( b ) _A  p e r s o n  m a y  no t  a p p r o p r i a t e ,  e x c a v a t e ,  r e m o v e  injure, o r

2 d e stroy, w i t h o u t  p e r m i s s i o n  of the la n d o w n e r ,  any hi s t o r i c ,  p r e h i s t o r -

3 ic, a r c h e o l o g i c a l , or  c u l t u r a l  r e s o u r c e  l o c a t e d  on p r i v a t e ly o w n e d

4 land, u n l e s s the p e r s o n  is the o w n e r  of the r e s o u r c e  or  has the per-

5 m i s s i o n  of the owner.

^ (c) [(b)] A  p e r s o n  m a y  not p o s s e s s ,  sell, buyj or  t r a n s p o r t

7 w i t h i n  the state, or o f f e r  to sell, b u y ^  or t r a n s p o r t  w i t h i n  the

8 slate, h i s t o r i c ,  p r e h i s t o r i c ^  [OR] a r c h e o l o g i c a l , or c u l t u r a l  re-

9 s o u r c e s  t a k e n ^  [OR] a c q u i r e d , sold, o r p o s s e s s e d in  v i o l a t i o n  of this

10 c h a p t e r  [SECTION] or  16 U.S. C .  433.

11 (d) A  p s r s o n  m a y  n ot sell, buy, or t r a n s p o r t  w i t h i n  the s t a t e  in

12 c o n n e c t i o n  w i t h  a s a le o r  p u r c h a s e ,  an A l a s k a n  h e r i t age a r t i f a c t

13 u n l e s s  the s e l l e r  has c o m p l i e d  w i t h  AS 4 1 , 3 5 . 0 9 5 .

14 (e) [(c)] A  p e r s o n  m a y  n o t  u n l a w f u l l y  d e s t r o y ,  m u t i l a t e ,  de-

13 face, injure, r e m o v e ^  or e x c a v a t e  a g r a v e  sit e  or a tomb, m o n u m e n t ,

16 g r a v e s t o n e ^  or  o t h e r  s t r u c t u r e  or  o b j e c t  at a g r a v e  site, e v e n  t h o u g h

17 the g r a v e  site a p p e a r s  to be a b a n d o n e d ,  l o s t x or neg l e c t e d .

lfi ( f ) [(d)] A  s t a t e - o w n e d  [AN] h i s t o r i c ,  p r e h i s t o r i c ,  [OR]

19 a r c h e o l o g i c a l , or c u l t u r a l  r e s o u r c e  w h i c h  is t a k e n  in v i o l a t i o n  of

20 this c h a p t e r  [SECTION] s h a l l  be s e i z e d  by  a ny p e r s o n  d e s i g n a t e d  in

21 A S  4 1 . 3 3 . 2 2 0  w h e r e v e r  f o u n d  and at a n y  time. O b j e c t s  s e i z e d  m a y  be

22 d i s p o s e d  of as the c o m m i s s i o n e r  d e t e r m i n e s  by d e p o s i t  in the p r o p e r

23 p u b l i c  d e p o s i t o r y .

24 * Sec. 8. A S  4 1 . 3 5 . 2 1 0  is r e p e a l e d  a n d  r e e n a c t e d  to read:

25 Sec. 4 1 . 3 5 . 2 1 0 .  P E N A L T I E S .  A  p e r s o n  w h o  v i o l a t e s  a p r o v i s i o n  of

26 t his c h a p t e r  is g u i l t y  of

27 (1) a class A  m i s d e m e a n o r  f or a v i o l a t i o n  i n v o l v i n g  an

28 a r t i f a c t  or o b j e c t  w i t h  a m a r k e t  v a l u e  u n d e r  $25,000, or  a v i o l a t i o n

29 that doe s  not i n v o l v e  an  a r t i f a c t  o r  object;
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(2) a c l ass C f e l o n y  f or v i o l a t i o n s  i n v o l v i n g  a n  a r t i f a c t  

o r  o b j e c t  w i t h  a m a r k e t  v a l u e  of $ 2 5 , 0 0 0  to $ 1 0 0 , 0 0 0 ;  a nd

(3) a c l ass B f e l o n y  f or v i o l a t i o n s  i n v o l v i n g  an  a r t i f a c t  

or o b j e c t  w i t h  a m a r k e t  v a l u e  of m o r e  t h a n  $ 1 0 0 ,000.

* Sec. 9. A S  4 1 . 3 5 . 2 3 0 ( 4 )  is a m e n d e d  to read:

(4) "h i s t o r i c ,  p r e h i s t o r i c ^  [AND] a r c h e o l o g i c a l , a nd c u l­

tura l  r e s o u r c e s "  i n c l u d e s  d e p o s i t s ,  s t r u c t u r e s ,  ruins, sites, b u i l d­

ings, graves, a r t i f a c t s ,  fossils, c e r e m o n i a l  o b j e c t s , or  o t h e r  o b j e c t s  

of a n t i q u i t y  w h i c h  p r o v i d e  i n f o r m a t i o n  p e r t a i n i n g  to the h i s t o r i c a l  or 

p r e h i s t o r i c a l  c u l t u r e  of the p e o p l e  in  t he s t ate as w e l l  as to the 

n a t u r a l  h i s t o r y  of the s t a t e , a nd i n c l u d e s  a n  A l a s k a n  h e r i t a g e  a r t i­

fact .

* Sec. 10. A S  4 1 . 3 5 . 2 3 0  is a m e n d e d  by a d d i n g  a n e w  p a r a g r a p h  to read:

(5) " A l a s k a n  h e r i t a g e  a r t i f a c t "  m e a n s  a n  o b j e c t  w i t h  c u l­

tural, ar t i s t i c ,  or  h i s t o r i c a l  v a l u e ,  c r e a t e d  or u s e d  in A l a s k a ,  w h i c h  

is o v e r  40 y e a r s  o ld a nd has a .. a r ket v a l u e  of m o r e  t h a n  $25,000.

* Sec. 11. T h i s  Act takes effect i m m e d i a t e l y  in  a c c o r d a n c e  w i t h  A S  01.- 

10.070(c).
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B Y  T H E  R U L E S  C O M M I T T E E  BY
1 IN T H E  H O U S E  R E Q U E S T  OF  T H E  G O V E R N O R

2 H O U S E  B I L L  NO. 526

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an A ct e n t i t l e d :  " A n  A ct r e l a t i n g  to p r e s e r v a t i o n  of i m p o r t a n t  arti-

7 facts of A l a s k a n  c u l t u r e ;  a nd p r o v i d i n g  for an effec-

3 t i v e  d a t e . "

9 BE  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

10 * S e c t i o n  1. A S  0 9 . 2 5 . 0 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to

11 read:

12 (c) N o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  in t h i s  section- the exis-

13 t e n c e  of a trust m a y  be r e c o g n i z e d  a n d  e n f o r c e d  by  a c o urt in the

14 a b s e n c e  of a w r i t i n g ,  u p o n  a s h o w i n g ,  b y  a p r e p o n d e r a n c e  of the evi-

15 dence, that a t r ust or  c a r e t a k i n g  a r r a n g e m e n t  h a s  b e e n  e s t a b l i s h e d  by

16 A l a s k a  N a t i v e  c u s t o m  and t r a d i t i o n  f o r  p r o t e c t i o n  a nd c o n s e r v a t i o n  of

17 c e r e m o n i a l ,  c u l t u r a l ,  or r e l i g i o u s  p r o p e r t y  o n  b e h a l f  of all m e m b e r s

18 of a clan, h o u s e ,  band, or o t h e r  t r a d i t i o n a l  g r o u p  of A l a s k a  N a t i v e s

19 as o w n e r s  in common.

20 * Sec. 2. AS  3 4 . 4 0 . 0 7 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

21 (b) N o t w i t h s t a n d i n g  (a) of thi s  s e c tion, a court m a y  r e c o g n i z e

22 a nd e n f o r c e  a v a l i d ,  u n w r i t t e n  g r a n t  or  a s s i g n m e n t  of a trust or

23 c a r e t a k i n g  a r r a n g e m e n t  for p r o t e c t i o n  and c o n s e r v a t i o n  of c e r e m o n i a l ,

24 c u l t ural, or r e l i g i o u s  p r o p e r t y  o n  b e h a l f  of  all m e m b e r s  of a clan,

25 house, band, o r  o t h e r  t r a d i t i o n a l  g r o u p  of A l a s k a  N a t i v e s ,  as o w ners

26 in  common, u p o n  a showi n g ,  b y  a p r e p o n d e r a n c e  of t he e v i d e n c e , of a

27 g r ant or  a s s i g n m e n t  a c c o r d i n g  to e s t a b l i s h e d  A l a s k a  N a t i v e  c u s t o m  a nd

28 tr a d i t i o n .

29 * Sec. 3. AS  4 1 . 3 5 . 0 1 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:
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1 (b) T h e  l e g i s l a t u r e  finds t hat m a n y  of A l a s k a ' s  h i s t o r i c a l  and

2 c u l t u r a l  a r t i f a c t s ,  i n c l u d i n g  c e r e m o n i a l  a n d  r e l i g i o u s  o b j e c t s  impor-

3 tant to A l a s k a ' s  N a t i v e  p e o p l e s ,  h a v e  b e e n  r e m o v e d  a n d  sold, o f t e n  by

4 p e r s o n s  w i t h o u t  a r i g h t f u l  c l a i m  to them. A l l  A l a s k a n s  s h a r e  a dee p

5 loss b e c a u s e  of the r e m o v a l  of i m p o r t a n t  p a r t s  of o u r  c u l t u r a l  and

6 h i s t o r i c a l  h e r i t a g e .  It has b e c o m e  n e c e s s a r y  fo r  t he s t a t e  to tak e  a

7 s t r o n g  r ole in  p r e v e n t i n g  f u r t h e r  loss of the A l a s k a n  h e r i t a g e  a nd to

8 s t o p  u n f a i r  a n d  u n e t h i c a l  m e t h o d s  of  c o l l e c t i n g  a r t i f a c t s .

9 * Sec. 4. AS 4 1 . 3 5 . 0 2 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

10 (c) T he d i r e c t o r  of the A l a s k a  S t a t e  M u s e u m  m a y  a r r a n g e  to

11 p r e s e r v e ,  p r o t e c t ,  a nd d i s p l a y  o b j e c t s  of h i s t o r i c ,  p r e h i s t o r i c ,

12 a r c h e d o g > ' c a l , or c u l t u r a l  v a l u e  o w n e d  by p r i v a t e  p e r s o n s .  F o r  this

13 purpo, the m u s e u m  m a y  e n t e r  into a g r e e m e n t s  f o r  loa n  a nd d i s p l a y  of

14 o b j e c t s ,  i n c l u d i n g  r e i m b u r s e m e n t  of the o w n e r ' s  c o sts a s s o c i a t e d  w i t h

15 the loan. A  l o a n  a g r e e m e n t  m a y  c o n t a i n  a p r o v i s i o n  g u a r a n t e e i n g  the

16 o w n e r  a c c e s s  to the o b j e c t  l o a n e d  a n d  f or p e r i o d i c  r e t u r n  of the

17 o b j e c t  to the o w n e r  for p r i v a t e  use, i n c l u d i n g  c e r e m o n i a l  use.

18 *  Sec. 5. AS 4 1 . 3 5 . 0 6 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

19 (c) If the d i r e c t o r  of the A l a s k a  S t a t e  M u s e u m  f i nds that an

20 A l a s k a n  h e r i t a g e  a r t i f a c t  for w h i c h  n o t i c e  of sal e  is r e q u i r e d  u n d e r

21 AS 4 1 . 3 5 . 0 9 5  is in d a n g e r  of b e i n g  s o l d  o r  u s e d  so t h a t  its v a l u e  to

22 the p e o p l e  of A l a s k a  w i l l  be d e s t r o y e d  or s e r i o u s l y  i m p a i r e d ,  the

23 d i r e c t o r  m a y  p u r c h a s e  the a r t i f a c t  o r  a c q u i r e  it by e m i n e n t  domain.

24 * Sec. 6. AS 4 1 . 3 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

25 Sec. 4 1 . 3 5 . 0 9 5 .  S A L E  OF A L A S K A N  H E R I T A G E  A R T I F A C T S .  (a) A

26 p e r s o n  w h o  i n t e n d s  to sell an A l a s k a n  h e r i t a g e  a r t i f a c t  s h a l l  p r o v i d e

27 the f o l l o w i n g  i n f o r m a t i o n  tD the d i r e c t o r  of th e  A l a s k a  S t a t e  M u s e u m

28 at least 30 d a y s  b e f o r e  t he sale:

29 (1) a d e s c r i p t i o n  of the a r t i f a c t ,  i n c l u d i n g  a p h o t o g r a p h ;
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1 (2) as d e t a i l e d  a h i s t o r y  of the a r t i f a c t  as is r e a s o n a b l y

2 p o s s i b l e ,  i n c l u d i n g  d a t e  and p l a c e  of origin, a n d  all a v a i l a b l e  docu-

3 m e n t a t i o n  of its p r e s e n t  o w n e r s h i p ;

4 (3) a s t a t e m e n t  by the owner, s i g n e d  u n d e r  oath, that that

5 p e r s o n  is the tru e  o w n e r  of t he a r t i f a c t  a n d  has the sol e  right to

6 a l i e n a t e  title;

7 (4) a list of all p e r s o n s  k n o w n  to a s s e r t  now, o r  k n o w n  to

8 h a v e  a s s e r t e d  in the past, a c o n f l i c t i n g  c l a i m  r e g a r d i n g  o w n e r s h i p  or

9 the r i g h t  to a l i e n a t e  the a r t i f a c t ;  a n d

10 (5) p r o c f  of p o s t i n g  in a p u b l i c  p l a c e  in  the c o m m u n i t y

11 n e a r e s t  or m o s t  c l o s e l y  a s s o c i a t e d  w i t h  the a r t i f a c t ,  a n d  of p u b lica-

12 t i o n  in at least one n e w s p a p e r  of  g e n e r a l  c i r c u l a t i o n  in the same

13 c o m m u n i t y ,  a n o t i c e  of intent to sel l  w h i c h  c l e a r l y  i d e n t i f i e s  the

14 a r t i f a c t  a n d  its location.

15 (b) W i t h i n  30 days a f t e r  f i l i n g  of t he i n f o r m a t i o n  r e q u i r e d  by

16 this s e c tion, the d i r e c t o r  of the A l a s k a  S t a t e  M u s e u m  s h all

17 (1) b r i n g  an  a c t i o n  t h r o u g h  the a t t o r n e y  g e n e r a l  to deter-

18 m i n e  o w n e r s h i p  of the artifact;

19 (2) b r i n g  an  a c t i o n  t h r o u g h  the a t t o r n e y  g e n e r a l  to a c q uire

20 t i t l e  to the a r t i f a c t  t h r o u g h  e m i n e n t  d o m ain, u n d e r  A S  4 1 . 3 5 . 0 6 0 ( c ) ,

21 if the a r t i f a c t  is f o u n d  to be  of s u b s t a n t i a l  i m p o r t a n c e  to A l a s k a n

22 h e r i t a g e  a nd w i l l  o t h e r w i s e  be  lost to the p e o p l e  of A l a s k a ;  or

23 (3) i n f o r m  the p e r s o n  i n t e n d i n g  to sel l  th e  a r t i f a c t  that

24 the s t a t e  w i l l  not take a c t i o n  u n d e r  (1) or (2) of this subsection.

25 * Sec. 7. AS  4 1 . 3 5 . 2 0 0  is a m e n d e d  to read:

26 Sec. 41 . 3 5 . 2 0 0 .  U N L A W F U L  A C TS. (a) A  p e r s o n  m a y  not a p p r opri-

27 ate, e x c a v a t e ,  remove, injure, or  d e s t r o y ,  w i t h o u t  a p e r m i t  fro m  the

28 c o m m i s s i o n e r ,  any h i s t oric, p r e h i s t o r i c ,  [OR] a r c h e o l o g i c a l , or cul-

29 t u r a l  r e s o u r c e s  b e l o n g i n g  to [OF] the state.



(b/ A  p e r s o n  m a y  n ot a p p r o p r i a t e ,  e x c a v a t e ,  remove, injure, or 

d estroy, w i t h o u t  p e r m i s s i o n  of the l a n d o w n e r ,  a ny h i s t o r i c ,  p r e h i s t o r­

ic, a r c h e o l o g i c a l ,  or  c u l t u r a l  r e s o u r c e  l o c a t e d  on  p r i v a t e l y  o w n e d  

land, u n l e s s  t he p e r s o n  is the o w n e r  of t h e  r e s o u r c e  o r  h as the p e r­

m i s s i o n  of the owner.

(c) [(b)] A  p e r s o n  m a y  n ot p o s s e s s ,  sell, b u y t o r  t r a n s p o r t  

w i t h i n  the state, or  o f f e r  to sell, b u y ^  or  t r a n s p o r t  w i t h i n  the 

state, h i s t o r i c ,  p r e h i s t o r i c ^  [OR] a r c h e o l o g i c a l .  o r  c u l t u r a l  r e­

so u r c e s  t a k e n A  [OR] a c q u i r e d , sold, or p o s s e s s e d  in v i o l a t i o n  of this 

c h a p t e r  [iLCTION] or 16 U.S.C. 433.

(d) A p e r s o n  m a y  no t  sell, buy, or t r a n s p o r t  w i t h i n  the s t a t e  in 

c o n n e c t i o n  w i t h  a sal e  or  p u r c h a s e ,  an  A l a s k a n  h e r i t a g e  a r t i f a c t  

u n l e s s  the s e l l e r  has c o m p l i e d  w i t h  AS 4 1 . 3 5 . 0 9 5 .

(e) [(c)] A  p e r s o n  m a y  no t  u n l a w f u l l y  d e s t r o y ,  m u t i l a t e ,  d e­

face, injure, r e m o v e ^  or e x c a v a t e  a g r a v e  s ite or  a tomb, m o n u m e n t ,  

g r a v e s t o n e ^  or  o t h e r  s t r u c t u r e  or  o b j e c t  at a g r a v e  site, e v e n  t h o u g h  

the g r a v e  sit e  a p p e a r s  to be a b a n d o n e d ,  l o s t ^  or  n e g l e c t e d .

(f ) [(d)] A s t a t e - o w n e d  [AN] h i s t o r i c ,  p r e h i s t o r i c ,  [OR]

a r c h e o l o g i c a l , or c u l t u r a l  r e s o u r c e  w h i c h  is t a k e n  in  v i o l a t i o n  of 

chis c h a p t e r  [SECTION] s h a l l  be  s e i z e d  b y  a ny p e r s o n  d e s i g n a t e d  in 

AS 4 1 . 3 5 . 2 2 0  w h e r e v e r  f o u n d  a nd at any time. O b j e c t s  s e i z e d  m a y  be 

d i s p o s e d  of as the c o m m i s s i o n e r  d e t e r m i n e s  by d e p o s i t  in the p r o p e r  

p u b l i c  d e p o s i t o r y .

Sec. 8. AS 4 1 . 3 5 . 2 1 0  is r e p e a l e d  a n d  r e e n a c t e d  to read:

Sec. 4 1 . 3 5 . 2 1 0 .  P E N A L T I E S .  A  p e r s o n  w h o  v i o l a t e s  a p r o v i s i o n  of 

t h i s  c h a p t e r  is g u i l t y  of

(1) a c l a s s  A  m i s d e m e a n o r  f o r  a v i o l a t i o n  i n v o l v i n g  an 

a r t i f a c t  or o b j e c t  w i t h  a m a r k e t  v a l u e  u n d e r  $25,0 0 0 ,  or  a v i o l a t i o n  

that doe s  not i n v o l v e  an  a r t i f a c t  or object;



1 (2) a class C f e l o n y  f or v i o l a t i o n s  i n v o l v i n g  an  a r t i f a c t

2 or o b j e c t  w i t h  a m a r k e t  v a l u e  of $ 2 5 , 0 0 0  to $1 0 0 , 0 0 0 ;  a nd

3 (3) a class B f e l o n y  f o r  v i o l a t i o n s  i n v o l v i n g  an  a r t i f a c t

4 or  obje c t  w i t h  a m a r k e t  v a l u e  of m o r e  t h a n  $ 1 0 0,000.

5 * Sec. 9. AS  4 1 . 3 5 . 2 3 0 ( 4 )  is a m e n d e d  to read:

6 (4) "h i s t o r i c ,  p r e h i s t o r i c ^  [AND] a r c h e o l o R i c a l , an d  cul-

7 t u ral r e s o u r c e s "  i n c l u d e s  d e p o s i t s ,  s t r u c t u r e s ,  ruins, sites, build-

8 ings, graves, a r t i f a c t s ,  fossils, c e r e m o n i a l  o b j e c t s , or o t h e r  o b j e c t s

9 of a n t i q u i t y  w h i c h  p r o v i d e  i n f o r m a t i o n  p e r t a i n i n g  to the h i s t o r i c a l  or

10 p r e h i s t o r i c a l  c u l t u r e  of the p e o p l e  in  the s t a t e  as w e l l  as to the

11 n a t u r a l  h i s t o r y  of the s t a t e , and i n c l u d e s  a n  A l a s k a n  h e r i t a g e  arti-

12 f a c t .

13 * Sec. 10. AS 4 1 . 3 5 . 2 3 0  is a m e n d e d  by a d d i n g  a n e w  p a r a g r a p h  to read:

14 (5) " A l a s k a n  h e r i t a g e  a r t i f a c t "  m e a n s  an  o b j e c t  w i t h  cul-

15 tural, a r t i s t i c ,  or h i s t o r i c a l  v a l u e ,  c r e a t e d  or u s e d  in  A l a s k a ,  w h i c h

16 is o v e r  40 y e a r s  o ld and has a m a r k e t  v a l u e  of m o r e  tha n  $25,000.

17 *  Sec. 11. Thi s  A ct takes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.-

18 10.070(c).

19

-5- HB 526



U n i v e r s i t y  o f  A l a s k a . F a i r b a n k s
Fairbanks, Alaskc 99701

February 11, 1986 1 4 1986

Honorable John Ringstad 
State Capitol 
Pouch V (MS 3100)
Jurieau, AK 99811

Dear John:

I want to ca l l  to your attention a b i l l  which has been introduced in the House 
by the Rules Committee by request of the Governor. The b i l l ,  HB526, drafted 
in the Department of Law, by Mr. Doug Mertz, was f i le d  on January 19. I t  is 
for an Act en t it le d : "An act re lat ing  to preservation of important art ifacts
of Alaskan cu lture ; and providing for an effective date."

This b i l l ,  while I am sure is well intended, raises some h o rr if ic  spectors, 
both fo r the Native cultures as well *s non-Native peoples. While the intent 
is  to stop the out-flow of cultura l materials from the State of Alaska, i t  
attempts to accomplish th is goal through such means as ident ify ing  "an Alaskan 
heritage a r t i fa c t  is  any object with c u ltu ra l ,  a r t is t ic ,  or h istor ic  value 
created or used in  Alaska which is  over 50 years old and has a market value of 
over $25,000 do l la rs ."  As you can read ily  see, such loose language would 
permit, the interpretation of the b i l l  to include houses, ships, pa int ings , 
a irc ra f t ,  etc. The b i l l  also permits the Director of the Alaska State Museum, 
in  his/her d iscretion to enter into agreements with Native peoples for "loan 
and d isp lay of objects, including reimbursement of costs to the owner 
associated with the loan." This is  not a wise posture, i . e .  to pay someone to 
lend something to the State.

The b i l l  also sets up a new permitting system, which probably is not even 
needed, given current permitting status w ith in the department of history and 
archeology (DNR). I t  also permits the Director of u.e Alaska State Museum to 
"bring an action through the Attorney General to determine ownership of 
"artifacts" and "bring an action through the Attorney General to acquire t i t l e  
to the a r t ifa c t  through eminent domain," " i f  the a rt ifac t  is found to be of 
substantial importance to Alaskan heritage and would otherwise be 1ost to the
people of Alaska............... " This is  probably unconstitutional, and certa in ly a
fr ighten ing p o s s ib i l i t y  of permitting state government to reach into a 
person's home and remove th ings. This simply seems to me to be an exceedingly 
poor method of attempting to accomplish a goal.



U n i v e r s i t y  o f  A l a s k a

February 11, 1986 
Page 2

There are other, more s i l l y  things stated such as an i l lu s io n  to a 
"commissioner" which presumably is  the Commissioner of Education, but some 
believe i t  refers to the Commissioner of DNR. Either way, i t  is  p la in  s i l l y  
the way i t  is  stated.

Also, there is the statement that "a person may not transport w ith in the
State Alaskan heritage art ifacts  without an a rt ifac t  sale permit " I
am not sure what the author has in mind here, but th is means that— even as 
defined— I could not move an a rt ifac t  from the University of Alaska Museum to 
lower campus of University of Alaska-Fairbanks without getting a permit. I 
believe you can see the g is t  of my concerns.

I ask you please to review HB526, and to take appropriate steps to either 
abolish i t  in the present form or to vastly amend i t  so that i t  can accomplish 
what is  probably a worthy intent without being unconstitutional or without 
encroaching upon in d iv id u a l 's  r igh ts .

I f  you have further questions, please do not hesitate to ca l l or write me.

Sincerely,

University of Alaska Museum 
907 Yukon Drive 
Fairbanks, AK 99775-1200

1 4 1986

sjc
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Introduced: 1/29/86
Referred: Health, Education &
Social Services and Judiciary

9 . 7

i>Y THE RULES COMMITTEE BY 
IK THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 526 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to preservation of important arti­

facts of Alaskan culturej and providing for ail effec­

tive date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 09.2,5.010 is amended by adding a new subsection to 

read:

(c) Notwithstanding other provisions in this section, the exis­

tence of a trust may be recognized and enforced by a court in the 

absence of a writing, upon a showing, by a preponderance of the evi­

dence, that u trust or caretaking arrangement has been established by 

A.laska Native custom and tradition for protection and conservation of 

ceremonial, cultural, or religious property on behalf of all members 

of a clan, house, band, or other traditional group of Alaska Natives 

as owners i.r: common.

i: Sec. 2. AS 3A.A0.070 is amended by adding a new suhseccion to read:

(b) Notwithstanding (a) of this section, a court may recognize 

and enforce a valid, unwritten grant or assignment of a trust or 

caretaking arrangement for protection and conservation of ceremonial, 

cultural, or religious property on behalf ox all members of a clan, 

house, band, or other traditional group of Alaska Natives, as owners 

in common, upon a showing, by a preponderance of the evidence, of a 

grant or assignment according to established Alaska Native custom and 

tradition.

* Sec. 3. AS A1.35.GIG is amended by adding a new subsection Co read:

-1- 1-IB 526COMMITTEE COPY
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(b) The legislature finds that many of Alaska'3 historical and 

cultural artifacts, including ceremonial and religious objects impor­

tant to Alaska's Native peoples, have been removed and sold, often by 

persons without a rightful claim to them. All Alaskans share a deep 

loss because of the removal of important part3 of our cultural and 

historical heritage. It has become necessary for the state to take a 

strong role 1st preventing further loss of the Alaskan heritage and to 

stop unfair and unethical methods of collecting artifacts.

* Sec. 4. AS 41.35.020 is amended by adding a new subsection to read:

(c) The director of the Alaska State Museum may arrange to 

preserve, protect, and display jects of historic, prehistoric, 

archeological, or cultural value owned by private persons. for this 

purpose the museum may enter into agreements for loan and display of 

objects, including reimbursement of the owner's costa associated with 

the loan. A loan agreement may contain a provision guaranteeing the

owner access to the object loaned and for periodic return of the

object to the owner for private use, including ceremonial use.

* Sec. 5. AS 41.35.060 ia amended by addiug a new subsection to read:

(c) If the director of the Alaska State Museum finds that an 

Alaskan heritage artifact for which notice of sale is required under 

AS 41 .35.095 is in danger of being sold or used so that its value to 

the people of Alaska will be destroyed cr seriously impaired, the 

director may purchase the artifact or acquire it by eminent domain.

* Sec. 6. AS 41.35 is amended by adding a new section to read:

Sec. 41.35.095. SALE OF ALASKAN HERITAGE ARTIFACTS. (a) A

person v?ho intends to sell a. Alaskan heritage artifact shall provide 

the following information to the director of the Alaska State Museum 

at least 30 days before the sale:

(1) a description of the artifact, including a photograph}

-2-
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(?) us detailed a history of the artifact as is reasonably

possible, including dace and place of origin, and all available docu­

mentation of its present ownership;

(3) a statement by the owner, signed under oath, that that 

person ia the true owner of the artifact and has the sole right to 

alienate title;

(4) a list of all persons known to assert now,, or known to

have asserted in the past, a conflicting claim regarding ownership or

the right to alienate the artifact; and

(5) proof of posting in a public place in the community 

nearest or most closely associated with the artifact, and of publica­

tion in at least one newspaper of general circulation in the seme 

community, a notice of intent to sell which ciearlv identifies the 

artifact and its location.

(b) Within 30 days after filing of the information required by 

this section, the director of the Alaska State Museum shall

(!) bring an action through the attorney general to deter­

mine ownership of the artifact;

(?) bring an action through the attorney general to acquire

title to the artifact through eminent domain, under AS 41.35.060(c),

if the artifact io found to be of substantial importance to Alaskan 

heritage and will otherwise be lost to the people of Alaska; or

(3) inform the person intending to sell the artifact that 

the state will not take action under (1) or (?) of this subsection.

* Sec. 7. AS 41.35.200 is amended to read;

Sec. 41.35.200. UNLAWFUL ACTS. (a) A  person may not appropri­

ate, excavate, remove, injure, or destroy, without a permit from the

commissioner, any historic, prehistoric, [OR] archeological^ or cul­

tural resources belonging to [OF] the state.

COMMITTEE COPY ()-£,
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(b) A person may not appropriate, excavate, .‘fciaove, injure, or 

destroy, »;ithout permission of the landowner, any historic, prehisto r­

ic , archeological, or cultural jresource located, on privately owned 

iand, unless the person is the owner of: the resource or has the p e r­

mission of the owner.

(̂ c) [(b)] A person m a y  n o t possess, sell, buyx  or transport

within the state, or offer to sell, buyx  or transport within the 

state, historic, prehistoric^ [OR] archeological^ or cultural r e­

sources takenx  [OR] acquired, sold, or possessed in violation of this 

chapter [SECTION] or 16 U.S.C. 433.

(d) A person may not sell, buy, or transport within the state it, 

connection w i th a sale or p u r c h a s e , an Alaskan heritage a r tifact 

unless the seller has comp lied with A S 4 1.35.095.

(e) [(c)] A  person may not unlawfully destroy, mutilate, d e­

face, injure, rerrovex  or excavate a grave cite or a ioinb, monument, 

gravestone^ or other structure or object at a grave elite, even though 

the grave site appears to be abandoned, lostx  or neglected.

(f) [(d)] A atate-owned [AN] historic, prehistoric, [OR]

archeologicalj, o" cultural resource which is taken in violation of

this chapter SECTION] shall be seized by any person designated in 

AS 41.35.220 wherever found $t.d at any time. Objects seized may be. 

disposed of as the commissioner determines by deposit in the proper 

public depository.

* Sec. 8. AS 41.35*210 is repealed and reenacted to read:

Sac. 41.35,210. PENALTIES. A  person who violates a provision of 

this chapter is guilty of

artifact or object with a market value under $25,000, or a violation 

that does not involve an artifact or object;

(1) a class A misdemeanor for a violation involving an

-4- COMMITTEE COPY
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(2) a class C felony for violations involving an artifact

or object with a market value of $25,000 to $100,000$ and

(3) a class B felony for violations involving an artifact

or object with a market value of more than $100,000.

* Sac. 9. A3 41.35.230(4) is amended to read:

(4) '’historic, prehistoric^ [AND] archeologicalj and cul­

tural resources" includes deposits, structures, ruins, sites, build­

ings, graves, artifacts, for-sils, ceremonial objects, or other objects 

of antiquity which provide information pertaining to the historical or 

prehistorical culture of the people in the state as well as to the 

natural history of the state and includes an Alaskan heritage arti­

fact.

* Sec. 10. AS 41.35.230 is amended by adding a new paragraph to read:

(5) "Alaskan heritage artifact" means an object with cul­

tural, artistic, or historical value, created or used in Alaska, which 

is over 40 years old and has a market value of more than $25,000.

* Sec. ’.1. This Act takes effect immediately in accordance V7ith AS 01.- 

10.070(c).
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B i l l  S H E F F I E L D

\ V \ S t a t e  o f  a  r ..'. s  k  a
□ f f i c e  or t h e :  g o v e r n o r  

. J u n e a u

J a n u a r y  29, 1986

The H o n o r a b l e  Ben G r u s s e n d c r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V 
Juneau, AK 99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to p r e s e r­
v a t i o n  o f  i m p o r t a n t  A l a s k a n  c u l t u r a l  artifacts.

T h i s  b i l l  is i n t e n d e d  to s t r e n g t h e n  s t a t u t o r y  p r o t e c t i o n s  
a g a i n s t  loss of  i m p o r t a n t  h i s t o r i c a l ,  a r c h e o l o g i c a l ,  and 
c u l t u r a l  a r t i f a c t s .  It is l a r g e l y  in r e s p o n s e  to c o n t i n u i n g  
l o s s e s  o f  N a t i v e  a r t i f a c t s  to p r i v a t e  c o l l e c t o r s .  M a n y  o f  
the t h r e a t e n e d  a r t i f a c t s  a r e  o f  v i t a l  c u l t u r a l  o r  r e l i g i o u s  
s i g n i f i c a n c e  to A l a s k a n  N a t i v e s .  W e  are a l s o  i n c r e a s i n g l y  
a w a r e  o f  u n e t h i c a l  p r a c t i c e s  o f  some c o l l e c t o r s  in t h e i r  
s e a r c h e s  for N a t i v e  a r t w o r k s .  C u r r e n t  s t a t u t o r y  a u t h o r i t y  
is i n a d e q u a t e  to p r o t e c t  t h e s e  resources. T h i s  b i l l  is 
i n t e n d e d  to h e l p  r e m e d y  t h a t  i n a d e q u a c y .

S e c t i o n s  1 a n d  2 o f  the b i l l  are i n t e n d e d  to e n a b l e  state 
c o u r t s  to r e c o g n i z e  the v a l i d i t y  of t r u s t s  c r e a t e d  by  N a t i v e  
c u s t o m  and t r a d i t i o n .  M a n y  s o u g h t - a f t e r  N a t i v e  a r t i f a c t s  
are o w n e d  c o m m u n a l l y  b y  c l a n s  o r  o t h e r  N a t i v e  g r o u p s ,  and 
are e n t r u s t e d  to a p e r s o n  c h a r g e d  w i t h  t h e i r  c a r e  and 
p r o t e c t i o n .  T h i s  h a s  b e e n  the c a u s e  of s e v e r a l  legal 
d i s p u t e s  o v e r  the r i g h t  o f  i n d i v i d u a l s  to sell the a r t i­
facts. The b i l l  w o u l d  a l l o w  the c o u r t s  to a p p l y  the law of 
t r u s t s  to su c h  s i t u a t i o n s ,  in u f f e c t  r e c o g n i z i n g  for p u r­
pos e s  o f  s t a t e  law t h e s e  t r a d i t i o n a l  u n w r i t t e n  N a t i v e  
t r u s t s .

S e c t i o n s  5, 6, a n d  7 of  the b i l l  c o n t a i n  the m a j o r  a m e n d­
m e n t s  to the A l a s k a  H i s t o r i c  P r e s e r v a t i o n  Act, AS 41.35. 
S e c t i o n  6 r e q u i r e s  th a t  p o s s e s s o r s  o f  m a j o r  w o r k s  o f  A l a s k a n  
c u l t u r a l  h e r i t a g e  n o t i f y  the A l a s k a  State M u s e u m  b e f o r e  
t h e ‘.r sale, and p r o v i d e  b a c k g r o u n d  i n f o r m a t i o n  c o n c e r n i n g  
the o r i g i n  and o w n e r s h i p  of  t h o s e  works. The m u s e u m  m u s t



1

2-

t h e n  ta k e  o n e  o f  t h r e e  c o u r s e s  o f  action. If it finds t h a t  
a d i s p u t e  o v e r  o w n e r s h i p  e x i s t s ,  it m a y  i n s t i t u t e  a c o u r t  
a c t i o n  to c l a r i f y  w h o  h a s  the l e g a l  r i g h t  to sell. If the 
..iuseum finds t h a t  a n  a r t i c l e  p r o p o s e d  for sale is o f  s u b s t a n­
tial i m p o r t a n c e  to A l a s k a ,  the a r t i c l e  wi l l  o t h e r w i s e  be 
lost, a n d  m u s e u m  p u r c h a s e  c a n n o t  be n e g o t i a t e d ,  it m a y  
a c q u i r e  the a r t i c l e  itse l f ,  t h r o u g h  e m i n e n t  d o m a i n ,  for fair 
m a r k e t  value. ( S ection 5 of  the b i l l  a u t h o r i z e s  the m u s e u m  
to a c q u i r e  s u c h  a r t i c l e s  in c e r t a i n  s i t u a t i o n s ,  by p u r­
ch a s i n g  t h e m  or a c q u i r i n g  t h e m  t h r o u g h  e m i n e n t  d o m a i n ,  e v e n  
if the s t a t u t o r i l y  r e q u i r e d  n o t i c e  is not g i v e n . )  Or, if 
n e i t h e r  o f  t h o s e  t w o  o p t i o n s  is chosen, it m u s t  i n f o r m  the 
s e l l e r  th a t  the s t a t e  w i l l  t a k e  no action r e g a r d i n g  the 
sale.

S e c t i o n  7 woui tend the A c t ' s  p r o h i b i t i o n  a g a i n s t  » -jmoval 
o f  a r t i f a c t s  t h o s e  f o und o n  p r i v a t e  land. .Current
p r o t e c t i o n s  e x t  —  .d o n l y  to s t a t e  land.) This is an a t t e m p t  
to d e a l  w i t h  u n a u t h o r i z e d  e x c a v a t i o n s  o f  a r c h e o l o g i c a l  and 
g r a v e  sites o n  p r i v a t e  land, e.g., N a t i v e  c o r p o r a t i o n  land.

The r e m a i n d e r  o f  the b i l l  m a k e s  r e l ated a m e n d m e n t s  to 
AS 41.35. The a m e n d m e n t s  in secs. 3 and 4 are g e n e r a l l y  to 
e n h a n c e  p r o t e c t i o n  a n d  p r e s e r v a t i o n  of h i s t o r i c a l  and 
c u l t u r a l  A l a s k a n  a r t i f a c t s .  S e c t i o n  8 amends A S  4 1 . 3 5 . 2 1 0  
to c o n f o r m  the p e n a l t y  s e c t i o n  to the new C r i m i n a l  Co d e  and 
to s u b s t a n t i a l l y  i n c r e a s e  p e n a l t i e s  for v i o l a t i o n s  r e l a t i n g  
to historic;, p r e h i s t o r i c ,  a r c h e o l o g i c a l ,  a n d  c u l t u r a l  
re s ources. The h a r s h e r  p e n a l t i e s  s h o u l d  p r o v i d e  i n c e n t i v e  
for complicince w i t h  t h e  laws th a t  are m e a n t  to p r o t e c t  
i r r e p l a c e a b l e  A l a s k a  r e s o u r c e s .  The a m e n d m e n t s  in secs. 9 
and 10 are to d e f i n i t i o n s ,  and r e f l e c t  the o t h e r  a m e n d m e n t s  
m a d e  in the bill.

The bi l l  is i n t e n d e d  to c r e a t e  a s t r u c t u r e  for p r o t e c t i n g  
A l a s k a n  a r t i f a c t s ,  w h i c h  is u s e f u l  w i t h  any level o f  f u n ding  
for the S t a t e  M u s e u m  a c q u i s i t i o n  fund. A c c o r d i n g  to the 
d i r e c t o r  of the S t a t e  M u s e u m ,  a d m i n i s t r a t i o n  o f  the new 
p r o v i s i o n s  w o u l d  n o t  r e q u i r e  i n c r e a s e d  a p p r o p r i a t i o n s .  It 
is a l s o  clear, h o w e v e r ,  t h a t  the a b i l i t y  of t h e  state to 
r e t a i n  A l a s k a n  h e r i t a g e  t i o a s u r e s  by p u r c h a s e  d e p e n d s  on the 
f u n d i n g  level for a c q u i s i t i o n s  w h i c h  the l e g i s l a t u r e  c o n s i d­
ers a p p r o p r i a t e .

S i n c e r e l y

'Sill S h e f f i e l d  
G o v e r n o r
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LANE STRUCTURES
GRANT CLAIMS
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"An Act relating to preservation 
of itnportant artifacts of 
Alaskan culture; and providing 
for an effective date."
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