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Page 4,

HOUSE HESS COMMITTEE MEMBERS
NANCY BENNETT, COMMITTEE STAFF
CS FOR HB 92 (HESS) - CHANGES IN THE BILL

FEBRUARY 13, 1985

1 and 3 were deleted from the original bill because the committee
determined that existing state law already provides remedies for
paternity determination better than what was proposed in HB 92.

4 was deleted because the subcommittee decided to pursue a
different route in providing for interstate income withholding of
support payments (see section 4) rather than adoption of a Model
Law.

lines 25-29 and page 2 lines 1-3: The language was rewritten to

be more concise and readable. "May™ on page 1, line Z8 was changed
to "shall” to comply with PL 98-378 which requires income
withholding orders.

line 22: The language "or if there are any other legal defenses™”
was added to the sentence as a finding of the court bearing.

lines 22-25: This amendment was suggested by Judge. Carlson, to make
the law comply with the reality of court operations.

lines 14-16: Removed language whi~h provided i"r a misdemeanor for
an employer who violates the sec >n.

line 29: Added "and reasonable attorney fees" to what the court
may order in addition to court costs.

line 20: Added "reduce"™ to grant more discretion to the court in
adjusting orders.

lines 21-23: Language re-wr~tten to comply with federal law. It
provides that payments can be terminated or reduced if ail arrears
are paid but language allowing termination upon a good payment
history was deleted since it was deteimined out of compliance with
federal regulations.



Page 4,

Page

Page

Page

Page

Page

Page

Pgae

Page

Page

Page

Page

10,

lines 26-29: Language was added to allow the agency to proceed with
interstate support obligations.

line 10: Deleted language relating to penal

ties since the
committee determined, upon testimony by the agency director, that
penalties are administratively difficult to determine and rarely
collected.

lines 23-25: Deleted previous language concerning penalties and
added language allowing the agency to work interstate support
obligations through the courts of the state.

line 3: Added "spousal"™ to the provision for medical support order
since many orders are combined for child and spousal support.

line 5-17: Added a new section to the bill to apply all state laws
relating to support enforcement to interstate obligations the
agency may receive.

lines 19-21: Deleted all language rexated to penalties.
line 12: Added "or spousal™.

line 18-23: Addri language to this section to guarantee non-—
discrimination on the basis of receipt of public assistance.

lines 5-8: Judge Carlson suggested language to make clear the
intent of the section. Also changed "petition”™ (line 8) to
"motion"

line 7: Added "attorney fees" to be consistent with language in
other sections of the bill.

line 5: Added language concerning notice to make the section
consistent with other parts of the bill amending notice provisions.

lines 11-13: Added a new section to the bill providing that
undistributed payments may be returned to the obligor after seven
years.
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assistance.

Language corrects oversight in Ch. 144, SLA 84 when AS
47.23.265 was enacted, which sets out general notice
provisions in all of AS 47.23.

Clean up language suggested by Judge Carlson (lines 5-8).
Other provisions change general notice requirements in

compliance with section 9.

PL 98-378 requires that withholding orders are subject to
15 USC 1673 (b), Consumer Credit Reporting Act.

Language changes consistent with other sections, and
allows the agency to retain costs of attorney fees.

Language changes consistent with other sections.
Notice changes consistent with section 9.

New section, which allows undistributed support payments
to be returned to obligor.

Immediate effective date.
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Edwards
2/12/85

Original sponsor: Rulrs/Governor

BY THE HEALTH, EDUCATION AND

IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 92 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL -

For an Act entitled: "An Act relating to child and spousal support; and

providing for an effective date."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65.132 1i1s amended to read:

Sec. 09.65.132. INCOME WITHHOLDING [ASSIGNMENT] ORDER FOR CHILD
SUPPORT. (a) A judgment, court order, or order of the child support
enforcement agency under AS 47.23 [(AS A7.23)] providing for the
support of a minor ciild must [SHALL] contain an 1income withholding
[ASSIGNMENT] order.

(b) An income withholding [ASSIGNMENT] order must [SHALL] direct

the obligor, the obligor*s employer, future employer, and® any person,
political subdivision, or department of the state to withhold [ASSIGN]
money due or to be due the obligor and pay the money to the [OBLIGEE
OR, WHERE THE ORDER IS ISSUED TO THE CHILD SUPPORT ENFORCEMENT AGENCY
(AS A7.23) OR COLLECTIONS ARE BEING MADE THROUGH THE CHILD SUPPORT EN—
FORCEMENT AGENCY, TO THAT] agency, in an amount determined under (h)
of this section [SUFFICIENT TO MEET THE SUPPORT PAYMENTS IMPOSED BY
THE COURT OR BY THE CHILD SUPPORT ENFORCEMENT AGENCY UNDER AS 47.23.-
140] .

(c) If support payments are 1in arrears in an amount at least
equal to support payable for one month, the agency, on behalf of an
[AN] obligee or person or public agency designated to receive support

payments, shall [MAY] request an income withholding [ASSIGNMENT] order

against the obligor [TO TAKE EFFECT] by filing a sworn statement with

-1- CSHB 92 (HESS)
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the court that alleges [ALLEGING IN A SWORN STATEMENT] that the
obligor 1is in arrears in an amount at Jleast wequal to the support
payable for one month [HAS FAILED TO MAKE A SUPPORT PAYMENT IN FULL
WITHIN 45 DAYS OF THE DATE THE PAYMENT WAS DUE AND BY FILING THAT
STATEMENT WITH THE COURT].

(d) IfT an application is [HAS BEEN] filed with the clerk of
court, notice shall be served upon the obligor 1in the manner provided
by Rule 5. Alaska Rules of Civil Procedure or any other method permit—
ted by law. The notice shall [BE SENT BY CERTIFIED MAIL, RETURN
RECEIPT REQUESTED, TO THE LAST KNOWN ADDRESS OF THE OBLIGOR. THE
NOTICE SHALL BE POSTMARKED NO LATER THAN 10 DAYS AFTER THE DATE ON
WHICH THE APPLICATION WAS FILED AND SHALL] inform the obligor that the
income withholding order [ASSIGNMENT] will take effect 15 days after
the date on which the notice 1is served [WAS RECEIVED] wunless the
obligor requests a hearing within the 15 days after the notice 1is
served [WAS SENT]. IfT the obligor requests a hearing, an income
withholding order [ASSIGNMENT] may not take effect until the conclu—
sion of the hearing. The court shall hold a hearing requested under
this section within 15 days after the date the obligor requests the
hearing, to determine if there are any mistakes of fact that make the
withholding order 1improper, if the amount to be withheld is incorrect,
or if there are any other legal defenses. The court shall inform the
obli? r, either at the hearing or within 15 days after the hearing,
whether or not the withholding will occur and of the date on which it
is to commence. [IF THE OBLIGOR PAYS ALL SUPPORT PAYMENTS DUE BEFORE
THE HEARING, AN INCOME ASSIGNMENT ORDER MY NOT TAKE EFFECT.]

(e) The obligee or person or public agency that requested the
income withholding [ASSIGNMENT] order shall immediately send a copy of

the 1income withholding [ASSIGNMENT] order and a copy of AS 47.23.260

CSHB 92 (HESS) -2-
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and 47.23.270 by certified mail to persons who may owe money to ar.
obligor. An income withholding [ASSIGNMENT] order made wunder this
section 1is binding upon a person, employer, political subdivision, or
department of the state immediately upon vreceipt of a copy cf the
income withholding [ASSIGNMENT] order. An employer shall begin with-—
holding the specified amount from the employee®s wages 14 days after
the mailing date on the notice or on the first day of the next pay
period, if earlier. The amount withheld shall be sent to the agency.

(f) An employer may not discharge, discipline, or refuse to em-—
ploy an obligor on the basis of an 1income withholding order issued
[ASSIGNMENT] wunder this section. IT an employer discharges, disci—
plines, or refuses to employ an obligor because of an income withhold—
ing obligation, the court, after notice and hearing, may order rein-
statement or restitution to the obligor, or both. A person who vio-—
lates this subsection or a regulation adopted to implement it, Iis
liable for a fine of hot more than $1,000.

() An income withholding order [ASSIGNMENT] wunder this section
has priority over all other attachments, executions, garnishments, or
other 1legal process brought under state law against the same wages
[ASSIGNMENTS] unless otherwise ordered by the court. An income with—
holding order [ASSIGNMENT] 1is not limited to the wages of an obligor
uut may include all money owed to the obligor not otherwise exempt by
law. Exemptions under AS 09.38 do not apply to income assignments
under this sectionh HOWEVER, 50 PERCENT OF THE OBLIGOR*S NET DISPOS —

ABLE EARNINGS IS EXEMPT FROM EXECUTION UNDER THIS SECTION. IN THIS

. SUBSECTION, "NET DISPOSABLE EARNINGS" HAS THE MEANING GIVEN IN 15

Uu.s.c. 1672].
(h) The court may order an obligor to pay the plaintiff®s court

[ALL COURTS] costs and reasonable attorney fees which resulted from

-3- CSHB 92 (HESS)
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[INVOLVED IN] an income withholding [ASSIGNMENT] proceeding under this
section.
Sec. 2.AS 09.65.132 is amended by adding new subsections to read:

(i) An employer shall, to the extent permitted under 15 U.S.C.
1673(b), withhold the current support obligation from anobligor”™s
wages. An employer shall withhold additional 1income, to the extent
permitted under 15 U.S.C. 1673(b), from an obligor"s wages for any
support arrearage.

(J) An employer may combine into a single payment amounts with—
held frommore than one obligor if the employer specifies the portion
of the payment attributable to each obligor. IT in receipt of more
than one income withholding order regarding one obligor, the employer
shall honor the orders by paying each in full in the sequence of its
receipt to the extent permitted under 15 U.S.C. 1673(b).

(k) At the time an obligor terminates employment with an em—
ployer then in receipt of an unsatisfied 1incomewithholding order
regarding the obligor, the employer shall immediately inform the
agency of the obligor®s name and last known address and the name and
address of all other known employers of the obligor.

(&) An obligor may petition the court to terminate or reduce
withholding of income, if all support payments are current, upon good
cause shown, such as the emancipation of a child for whom support 1is
paid, or the lack of contact by the agency with the obligee.

Sec. 3. AS 47.23.020(a) is amended to read:
(a) The agency shall
(1) seek enforcement of [OBTAIN, ENFORCE, AND ADM
child support orders of the superior courts of the state 1in other
jurisdictions and shall obtain, enforce, and administer the orders 1in

this state;

CSHB 92 (HESS) -4-



(2) adopt regulations to <carry out the purposes of this
chapter” including regulations that (WHICH] establish

€)) schedules for determining the amount an obligor is
liable to contribute toward the support of an obligee under this
chapter and under 42 U.S.C. 651 - 665 (Title 1V-D, Social Secur—
ity Act);

(B) procedures for hearings conducted under AS 47.23.-
170; nd

(3 subject to AS 47 .23.025 and to federal law, a
uniform [SCHEDULE OF PENALTIES AND A] rate of interest on arrear—
ages of support that shall be charged the obligor upon notice if
child support payments are 10 or more days overdue or if payment
is made by a check backed by insufficient funds;

(3) administer and enforce the Uniform reciprocal Enforce—
ment of Support Act (AS 25.25);

(4) establish, enforce, and administer child support obli—
gations administratively 1in accordance with this chapter;

(5) administer the stateplan required wunder 42 U.S.C.
651 - 665 (Title 1V-D, Social Security Act) as amended;

(6) disbu::se child support payments collected by the agency
to the obligee together with 1interest charged under (2)(C) of this
subsection; [AND]

(7) establish and enforce through the superior courts of
the state child support orders from other jJurisdictions pertaining to
obligors within the state? [DEPOSIT PENALTIES CHARGED UNDER (2)(C) OF
THIS SUBSECTION IN THE GENERAL FUND]

(8) enforce and administer spousal support orders if a
spousal support obligation has been established with respect to the

spouse and if the support obligation established with respect to the

-5- CSHB 92 (HESS)



13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

child of that spouse 1is also being administered; and

9 obtair. a medical support order as part of a
spousal support order if health <care <coverage 1is available to the
obligor at a reasonable cost.
Sec. 4. AS 47.23 is amended by adding a new section to read:

Sec. 47.23.022. ENFORCEMENT REQUESTS FROM OTHER STVTES. ()
The agency may act, under the laws of this state, upon requests from
similar state agencies 1in other states that operate child support
enforcement programs under 42 U.S.C. 651 - 665 (Title IV-D Social
Security Act) to establish and enforce against obligorswithin this
state support obligations determined in other states.

(b) Requests from child support enforcement agencies in o
states shall be made by application containing the information that
this state®s agency requires and including written authorization from
the requesting state agency and the obligee for this state"s agen
initiate action necessary to establish, enforce, and colle;ct the
support obligation on their behalf.

Sec. 5. AS 47.23.025 is amended to read:

Sec. 47.23.025. RATES OF [PENALTY AND] INTEREST. [A PENALTY
IMPOSED UNDER AS 47.23.020(a)(2)(C) MAY NOT BE AT A RATE THAT EXCEEDS
THE RATE OF INTEREST IMPOSED ON DELINQUENT TAXES UNDER AS 43.05.225.]
The rate of interest 1imposed under AS 47.23.020(a)(2)(C) shall equal
the rate 1imposed under AS 43.05.225 or a lesser vrate that is the
maximum rate of interest permitted to be imposed under federal law.

Sec. 6. AS 47.23.045 1is amended to read:

Sec. 47.23.045. DETERMINATION OF SUPPORT OBLIGATION. The agency
may appear in an action seeking an award of support on [IN] behalf of
a child owed a duty of support, or to enforce a spousal support order

if a spousal support obligation has been established and if a support

CSHB 92 (HESS) 6 -
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obligation, established with respect to a child of that spouse, 1is
also being administered, and may also appear 1in an action seeking
modification of a support order, decree or judgment already entered.
Action under this section may be undertaken upon application of an
obligee, or at the agency"s own discretion if the obligor is liable to
the state under AS 47.23.120(a) or (b).

Sec. 7. AG 47.23.060(c) 1is amended to read:

(c) In a court proceeding where the support of a minor chil
at issue, the court may order either or both parents to pay the amount
necessary for support, maintenance> nurture” and education of the
child. The court shall 1issue a medical support order as part of a
child or spousal support order if health care coverage 1is available to
the obligor at a reasonable cost. Upon a showing of good cause the
court may order the parents required to pay support to give reasonable
security for payments. An order for prospective child support may be
modified or revoked as the court considers necessary.

Sec. 8. AS 47.23.100 is amended to read:

Sec. 47.23.100. ALL PERSONS MAY USE AGENCY. The agency shall
provide aid upon application to any person due child support under the
laws of this state regardless of whether assistance 1is received under
AS 47.25.310 - 47.25.410 [UPON APPLICATION]. The agency may not
impose a fee for services provided wunder AS 47.23.010 - 47.23.280
unless required by federal Ilaw.

Sec. 9. AS 47.23.150(a) 1is amended to read:

(a) Action to enforce a support order administratively
AS 47.23.230 - 47.23.270 1is initiated by the agency serving a notice
on the obligor of the obligor®s Iliability under the support order.
[NOTICE UNDER THIS SUBSECTION SHALL BE SERVED PERSONALLY OR BY REGIS—

TERED, CERTIFIED, OR INSURED MAIL, RETURN RECEIPT REQUESTED, FOR

-7- CSHB 92(HESS)
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RESTRICTED DELIVERY ONLY TO THE PERSON TO WHOM THE NOTICE IS DIRECTED
OR TO THE PERSON AUTHORIZED UNDER FEDERAL REGULATION TO RECEIVE THAT
PERSON®S RESTRICTED DELIVERY MAIL.]
Sec. 10. AS 47.23.226 is amended to read:

Sec. 47.23.226. COLLECTION OF [ACTION TO COLLECT] CHILD SUPPORT.
To [COMMENCE AN ACTION TO] collect the payment due, the custodian of a
child, or the agency on behalf of that person, shall file with the
court (1) a motion [PETITION] requesting establishment of a judgment;
(2) an affidavit that states that one or more payments of child sup-—
port are 30 or more days past due and that specifies the amounts past
due and the dates they became past due; and (3) notice cf the ob—
ligor®s right to respond. Service on the obligor shall be in the
manner provided 1in AS 47.23.265 |[BY THE RULE OF CIVIL PROCEDURE FOR
SERVICE OF SUMMONS IN A CIVIL ACTION]. The child"s custodian, or the
agency on behalf of the custodian, shall file with the court proof of
service of the petition, affidavit, and notice. The obligor shall
respond no later than 15 days after service by filing an affidavit
with the court. IfT the obligor®s affidavit states that the obligor
has paid any of the amounts claimed to be delinquent, describes in
detail the method of payment or offers any other defense to the peti—
tion, then the obligor 1is entitled to a hearing. After the hearing,
if any, the court shall enter a judgment for the amount of money owed.
If the obligor does not file an affidavit under this section, the
court shall enter a default judgment against the obligor.
Sec. 11. AS 47.23.250(i) is amended to read:

(i) Exemptions wunder AS 09.38 do not apply to proceeding
enforce the payment of child support under AS 47.23.230 - 47.23.270;
however, 50 percent of the obligor®s net disposable earnings is exempt

from execution under AS 47.23.230 - 47.23.253 [47.23.270]. In this

CSHB 92 (HESS) -8-



subsection, net disposable -earnings™ has the meaning given 1in 15
Uu.S.C. 1672.
Sec. 12. AS 47.23.255 1is amended to read:

Sec. 47.23.255. INCOME WITHHOLDING [ASSIGNMENT] ORDERS. (a)
The agency shall pay the obligee all money recovered by the agency
under an income withholding [ASSIGNMENT] order except for costs and
attorney fees that are recovered from the obligor.

(b) Notwithstanding AS 47.23.250, an income withholding [ASS
MENT] order contained 1in a decision of the agency that has not been
set aside by the superior court under AS 47.23.220 shall be enforced
under the procedure established in AS 09.65.132.

Sec. 13. AS 47.23.260 1is amended to read:

Sec. 47.23.260. CIVIL LIABILITY UPON FAILURE TO COMPLY WITH AN
ORDER OR. LIEN. If any person, politicalsubdivision, or department of
the state (1) fails to make an answer to an order to withhold and
deliver wiihin the time prescribed in AS 47.23.250; (2) fails or
refuses to deliver property in accordance with an order 1issued under
AS 47.23.250; (3) pays over, releases, sells, transfers, or conveys
real property subject to a lien filed under AS 47.23.230 to cr for the
benefit of the obligor or any other person; (4) fails or refuses to
surrender upon demand property attached; (5) fails or refuses to honor
an assignment of wages or an income withholding [ASSIGNMENT] order
under AS 09.65.132 presented by the agency, the person, political
subdivision, or department of the stateis liable to the agency 1in an
amount equal to 100 percent of the amount constituting the basis of
the 1lien, order to withhold and deliver, attachment, or withholding
[ASSIGNMENT] of wages or 1income, together with costs, interest, and

reasonable attorney fees.

* Sec. 14. AS 47.23.265(a) 1is amended to read:

-9- CSHB 92 (HESS)



(a) Except as otherwise provided under this <chapter, when a
notice, paper, or other document 1is required by this chapter to be
given or served upon a person by the agency, the notice, paper, or
other document may be served as required by Rule 5, Alaska Rules of
Civil Procedure or any other method permitted by Jlaw [SENT BY REGIS—
TERED OR CERTIFIED MAIL TO THE LAST KNOWN ADDRESS OF THAT PERSOu.
SERVICE BY MAIL UNDER THIS CHAPTER IS EFFECTED WHEN THE NOTICE, PAPER,
OR OTHER DOCUMENT 1S PROPERLY ADDRESSED REGISTERED OR CERTIFIED, AND
MAILED].

* Sec. 15. AS 47.23 is amended by adding a new section to read:

Sec. 47.23.278. PAYMENTS NOT DISBURSED. Support payments col —
lected and held by the agency for seven years without disbursal shall
be returned to the obligor.

* Sec. 16. This Act takes effect immediately 1in accordance with AS 01.-

10.070(c).

CSHB 92 (HESS) -10-
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Proposed amendment
Sec. 25.24.160 Judgment,
change as follows:

(2) for the payment by either or both Bartles of an amount of money or
0ods, in g!ross or installments, as may be just and proper for the parties
0 contribute toward the nuture and education of their children, such an
order may include an automatic. cosh-of-mvm? increase, and the court ma
order the parties to arrange with their employers for an automatic payroll
deduction each month or each pay period, If the period is other than
monthly, of the amount of the inStallment; if the employer agrees, the
installment shall be forwarded by the emﬁloyer to the clerk of the superior
court which entered the judgment or to the "court trustee, and the amount
of the installment is exempt “from execution.
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$ 25.24.160

King v. King. Sup. C4. Op. No. 650 (File
No. 1235). 477 P.2d 356 (1970).

Tne ’clean hands” doctnne serves no
purpose in a setting where the court is
asked to m'jdify its own custody award as
specifically allowed by the statute. King v.
King. Sup! CL Op. No. 650 (File No. 1235),
477 P.2d 356 (1970).

Courts will recognize and enforce
custody decrees of a sister state without
reexamination of their merits, regardless
ofchange of conditions, when the»e js mis-

Collateral references. — Consent of
natural parents as essential to adoption
where parents are divorced, 47 ALR2d
824.

Courts power as to custody and
visitation of children in marriage
annulment proceedings. 63 ALR2d 1008.

Mental health of contesting parent as
factor in award of child cu&todv, 74 ALR2d
1073.

Power of court which denied divorce,
legal separation or annulment, to award
custodv or make provisions for support of
child. 7 ALR3d 1096.

Withholding or denying visitation
rights for failure to make alimony or sup-
port payments. 51 ALR3d 520.

Right, in child custody proceedings, to
cross-examine investigating otTicer whose
report iB used by court in its decision, 59
ALR3d 1337.

Effect in subsequent proceedings, of
paternity findings or implications in
divorce or annulment decree or in support
or custodv made incident thereto, 78
ALR3d 846.

Grandparents’
ALR3d 222.

visitation rights, 90

Alaska Statutes

S 25.24.160

conduct or malfeasance on the part of the
parent seeking such reexamination, by
invoking the doctrine of “clean hands."
This misconduct generally consists of
defiantly caving a sister state, usually the
marital domicile, with the minor to avoid
its jurisdiction and for the purpose of
seeking redetermination of the issue in a
more favorable forum. King v. King. Sup.
Ct. Op. No. 650 iFile No. 1235), 477 P.2d
356 (1970).

Rights and remedies of parents inter se
with respect to the names oftheir children,
92 ALR3d 1091.

Admissibility of social worker's expert
testimony on custody issue. 1 ALR4th 837.

Visitation rights of persons other than
natural parents or grandparents, 1
ALR4th 1270.

Parent's physical disability or handicap
as factor in custodv award or proceedings,
3 ALR4th 1044.

Initial award or denial of child custody
to homosexual or leshian parent, 6 ALR4th
1297.

Race as factor in custody award or pro-
ceedings, 10 ALR4th 796.

Desire of child as to geographical loca-
tion of residence or domicile as factor in
awarding custody or terminating parental
rights. 10 ALR4th 827.

Right of incarcerated mother to retain
custodv of infant in penal institution. 14
ALRA4th 748.

Propriety of awarding joint custody of
children, 17 ALR4th 1013.

Propriety ofawarding custody of child to
parent residing or intending to reside in
foreign country, 20 ALR4th 677.

Sec. 25.24.160. Judgment. In ajudgment in an action for divorce
or action declaring a marriage void or at any time after judgment, the
court may provide

(1) (Repealed, 8 2 ch 160 SLA 1968.]

(2) for the payment by either or both parties ofan amount of money
or goods, in gross or installments, as may be just and proper for the
parties to contribute toward the nurture and education of their chil-
drenp”nd the court may order the parties to arrange with their
employers for an automatic payroll deduction each month or each pay
period, ifthe period is other than monthly, of the amount of the install-
ment; ifthe employer agrees, the installment shall be forwarded by the
employer to the clerk ofthe superior court which entered the judgment

88
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825.24.160 M arital and Domestic Relations §25.24.160

or to the court trustee, and the amount of the installment is exempt
from execution;

(3) for the recovery by one party from the other of an amount of
money for maintenance, in gross or in installments, as may bejust and
necessary without regard to which of the parties is in fault;

(4) for the delivery to either party of that party’s personal property
in the possession or control of the other party at the time of giving the
judgment;

(5) [Repealed, $ 5 ch 251 SLA 1976.]

(6) for the division between the parties of their property, whether
joint or separate, acquired only during coverture, in the manner as may
bejust, and without regard to which of the parties is in fault; however,
the court, in making the division, may invade the property of either
spouse acquired before marriage when the balancing of the equities
between the parties requires it; and to accomplish this end the judg-
ment may require that one or both of the parties assign, deliver, or
convey any of their real or personal property to the other party;

(7) to change the name of one of the parties. <€ 12.14 ch 101 SLA
1962; am § 1ch 84 SLA 1966; am *§ 2—6 ch 160 SLA 1968; am S§8 72,
73 ch 127 SLA 1974; am 8§ 5 ch 251 SLA 1976)

Revisor’s notes. — Formerly AS
09.55.i!10. Renumbered in 1983.

NOTES TO DECISIONS

I. General Consideration.
Il. Child Support.
I11. Alimony.
IV. Division of Property.
A. In General.
B. What Constitutes Property.

L GENERAL CONSIDERATION. No. 2514 iFile No. bOOfi). 645 P 2d 774

Thiii section and AS 09.55.220 (now H982». .
AS 25.24.170) are predicated upon the Cited in Otton v. Zaboiac Sup. Ct. Op.
courtnjurisdiction of the parties and ~ No. 1072 (File No. 2050). 525 P.2d 537

the subject matter. Weber v. Weber, 10  11974): Gutterman v. First N'atl Bank.
Arid jurisdiction of defendant’s per- P.2d 969 (1979).
son is .necessary for money judgment
for alimony. — Where the plaintiff was a Il CHILD SUPPORT.
resident of Connecticut and the defendant The trial courtis given broad discre-
a resdi.it of Alaska, constructive service tion in fashioning suitable visitation
of summons being made on the defendant  rights and support obligations. Curgus v.
in Alaska, the court of the forum had juris-  Curgus. Sup. Ct. Op. No. 943 iFile No.
diction of the marital status but did not  1837). 514 P.2d 647 (1973).
have urisdiction ofthe person ofthe defen- Continuation ofeducational support
dant .vhich is essential for the entry ofa  beyond age of majority. — A reasonable
monev judgment for alimony. Thornhill v.  construction of thi» section allows for the
Huston, 13 Alaska 150 iJ951 > continuation ofeducational support ofchil-
Quoted in Balchen v. Balchen. Sup. Cl.  dren beyond the age of majority. Hinchey
Op. Ho. 1469 (File No. 3178). 566 P.2d  v. Hinchev. Sup. Ct. Op. No. 2312 iFile No.
1324 11977": Allen v. Allen. Sup. Ct. Op. 3528). 625 P.2d 297 (1981*.
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COMMITTEE ON HEALTH. EDUCATION
AND SOCIAL SERVICES

OFFICIALBUSINESS

MEMORANDUM

TO: HOUSE HESS COMMITTEE MEMBERS
FROM: NANCY BENNETT, COMMITTEE STAFF
RE: HB 92 - CHILD AND SPOUSAL SUPPORT
DATE: FEBRUARY 13, 1985

THE SUBCOMMITTEE ASSIGNED TO HB 92 HAD QUESTIONS CONCERNING TWO
SECTIONS OF THE BILL:

1. Page 3, lines 14 to 16 provides that an employer who
discharges, disciplines or refuses to employee an obligor because
of an income withholding order is liable for a fine of not more
than $1,000. PL 98-378 requires that such a fine be imposed (see
attached language from the law). Tae question raised by the
subcommittee was if the fine could be held in trust by the agency
against future non payment of child support. Drafting attorney,
George Edwards, says that any money designated as a fine imposed
through the courts must be paid into the General Fund according to
AS 22.15.250 (also attached). Since the federal Jaw specifically
demands a fine, it would appear that 'he funds collected would be
required to be placed into the General Fund.

2. Page 4, lines 20-24 provides that an obligor may petition the
court to reduce or terminate the withholding of income. The
original bill had provided that an obligor could petition for
termination or reduction on the basis of a flawless three year
payment record, but the people from Region X (who checked with
Washington D.C.) said this will not be allowed in the final
regulations (relevant draft regulation attached, which are not as
clear as the final draft will apparently become).



sy

v ITHMi

'saniAnoe Buronpoid-awooul
J1ay] 1o ‘ainieu ayl Jo awodul siualed juasge yans Jo sadAy ayl
0} pJeB,’} INoYIIM Pa1as]|0d 31 [|IM B1e1S Byl Ul Sjiw ed juasqe
Aq pamo 110ddns pjIyds 1eyl 34nsse 01 J1apJo ul ‘sabfem ueyl Iaylo
3WOoU| JO Swloy woiy Bulpjoyyiim apnjoul [[IM ue 1SAS yons
1BY1 0S UO0I1123SgNs SIYl Japun Bulpjoyylim Jo walsAs Sl pualxa
01 AJessadau ay Auw su suoljoe yons ayel Aew aje1s ayl ().,
‘safiem awes ay)
1surebe me| Jjuls Japun ssadoid [eba) Jaylo Auu Jano Aliond
UBAIB a1 1snw u0123sANS SIYl Japun uolnds[od uoddns (2).
"19Aojdwsa ayy uolln sasodwi 11 yarym suoiebijgo Jeuonippe Jo
suol [ebi1jqo a1]) pue Bulpjoyyiim yans 1o 82ualsIXa al|) 40 asnudau
uonaasqns siyl Ay painnwas Buipjoyyiim abem uj 19algns ‘Juaied
1uasge Auu jsurebe uonoe Aleurjdiosip saeye| Jo ‘Aojdwas 01
sosnjal ‘quawAojdwa woly sabieyosip oym Jakojdwa Aue 1surebe
aul] e jo uomsodwi ayj Joy apew uo snw uoisiraL| ((]),
‘ydeuabeted syl yum »_ano 01
Jojuo ul sa]oAd 1uawasingsip pue Aed jewiou ay| Area 01 palinb
-ul ay 1ou [peys Jakojdwa yoans |y ‘(w) ydesBesedijns Jsepun
901 10u Jadoud Jo jakojdwsa yans Ay 1d1sdal Buimojjoy asAojdwa ue
anp sabem u/ol) pjoyylim o1 sjie) 1sAojdwa yons ysiym junowe
Aue 1oy 3lels aIH 01 3|qel] play 8y isnw Jakojdwa ayL (i)).,
‘(pareubisap Aja1eledas Bulag asAojdwa [enpiAlpul
yoes 0} a|gqeinguie si yolym joaiay} uondod ayj yum) Ayjus
10 Kouabe srenidoidde yoes o] 1uswAed ajbuls © 01Ul sjunowe
PIaYYIM [Je aulqwod o] JaAojdwa Aue Bumtwiad Buipnjoul ‘9q
-1ssod 1ud1x3 1s31ea4b Byl 0] siaAojdwsa JoJ ssed0id Buipjoyyiim
ayr Ay1jdwis o1 a1e|S ayy Ag paysi|geiss alf isnw Spoyis| al).
*19pJ0 Bulpjoyyim ayl yum
Aldwod 01 JaAojdwa ay) Joj AJessadau aq Aew Se uollewJojul
yons Ajuo urejuod |Jeys JaAojdwsa a1l 01 uaAlb aanou ayy (i),
J<ip UOI123S YlIM 39UBpPI0IIR
ur uonnqiasip J4oj ((u) ydesbesed ur [--a-100p sainpadoud
dAIBUIB][E BU) Japun pJOYyllM siunowe syl 199]j0d 01 pazl
-Joyine Ainus Jaylo 10) Aouabe aeridoisdde ayy 01 (paysijgelss
0S 99} al], swuasaidas qo: ,m Joaisayl uoniod Aue Buluielal pue
Bunonpap Jaye) unowe yoans Aed puu (1oAojdws yans Ay paniem
ssajun Jakojdwsa ay1 o1 pred oy 01 ‘ajels ayl Ay paysi|qeiss ‘ea}
' apnjoul Aew ydsiym) asnou yans Aq paij1oads junowe ayl sabem
s,Jualed 1jussge yons woljy ployyiim o] paitinbas ay isnw (i)
asne|o ul ‘paguiosap se ao11ou uaAIb Buiag uodn ‘sarjdde (1) udoub
-eJeu woym o] jualed jussqge Aue jo taAojdws ayl (ML),
'syjuswAed yans Jo Buriojiuow
piw Bujoely ayr Hwiad pue ‘uoddns jn syu-nuAed juswnoop 01
spJo2as a1enbape o Buidasy ayl Jo) apinoad ‘uonngrisip 1dwoud
ainsse [[IM sainpadosd yons se Buo| os pue ‘sainpadold yons N0
BuiAiied ul usdel suollde S11 Joj 3ljulunoddu Ajdrgnd si uonng
-1J1SIP pue UO0I199]]09 Yyans Bunjew Ajljus ayy se buo| os Aouasbe
a1ignd yoans ybnouayy uelj] asimiaylo (Aouabe arjgnd yans Jo uols
-1AJadns a8y} Japun) sunowe Yons JO UOIINQLIISIP pue U0I193]|02
3IH Joj sainpadold aAlleulalje JO JusWIYSI|geISa ayl 1wdad Jo
ysigeisa Aew sje|s ayy 1eyl 1dsaxa ‘syuswAed yons Joljuow pue
3orl, 0] pue lio<ldn jo syuswAed juswnoop 01 alunbopu (81e]S
3yl Agq paijioads) sainpasoid Japun Jup UO0I1198S YlIM 32UBPI0IJL
ur AousBe yons 1o 3Je1S ayl Ag paingrasip Ajsnonipadxs LU
1SNW pJayl||Im slunowe ayl pue ‘aje1s ayl Ay pareubisap Aouabe
aiignd e Ay paJaistutwpe ay isnw Buipjoyyim yons ki),

w

fre-y -y me'r oI THNI

"MB| 01e|SJ0 Sluawalinbai ssadoid anp jeanpadoid
ay) 198w o] Asessedau ay Aew su sainpadsosd yans ‘spinoid
01 SaNUIIUOD pue ‘slep eyl 110 S8pIA0Id WBISAS Yans JI UOIII8S
SIU] JO JUBWIORUS 8Y) JO 31ep Byl UO 19ajys ul sasodind 1ioddns
plyo 1oy Buipjoyylim swodul Jo waIsAs U Sey ydlym ajels
Aue Jo asus ay1 ul Ajdde nu |reys (v) ydesbesedijns Jo aousjuas
15413 9Y1 Ul YMO) 18S 89110U IIUUAPU IO 1UIWOIINNII 3Y] H.,

‘Buipjoyyim
yons 031 10adsal yum (o) ydesbesed sspun tshojdws ayy o)
uaAlb 82110u Aue Ul paulrIUOD uoIIBWIOLUI 8Yl ym Juated yoans
ysiuing [eys puu ‘uibag o3 st 31 Yyolym un ajep ayj yn (ou 1) piw
In220 || Buipjoyyiim 1ou Jo Jaylaym Jo juated yons wlioul
(o10u 8dueApPE Yans yn uoisinoid a1 J81ye sAep yp ueyl aiow
OU UIYIIM) [JeysS ‘In220 Ajenioe [[IM Buipjoyylim yons Jaylaym
aulwialap |Jeys a1els a1y ‘spunolb asoyl 10 Puipjoyyim yans
$1591U00 jualed juoSsQU 8Yl J| "10B) JO SaXRISIW JO 8SNeIa(
paAjoAul ased al]) ul Jadoid 10u SI (PIdYyYlIM 3l 01 Junowe
ayy Buipnjour) Buipjoyyim 1eyy spunotb syl 179 Buipjoyyyum
1]9NS 1U8IU0I 0] S3JIISAP ays Jo Oy [I MOJ|o} pInoys jualed juasqe
yons sainpadoid ayr pue Buipjoyyiim pasodoid ayy Buipiubol
saljdde (]) ydesbesed woym 01 ‘Juated jussge Yoes 0] adll0U
doueApR puas 1shw a1e|s oyl (gp) ydesbeaedgns 01 193lgns) pue
‘91e1S 9y] JO S1uswalinbal ssao0ud anp [einpadsold |le yim aodue
-11dwod [Ny u1 N0 pariIed ay isnw Buipjoyyum yons (wx.,
"199]0S Aew 91ev1S 8yl Su 3|ep Jaljtes yons(H)..
Jo ‘uibag Buipjoyyum yans
18Ul s1sanbali jualed jussge ayl yoiym Jo se arell ayl H).,
‘yjuow auo Joy ajqeAed (joiliins 4un o) jenbas
}JSea| 1U 940 Japlo yoNs Japun »yelu o1 pyley sey juased
juosqu ayl soc.>> sjus wAed ayr yorym uo aiep ayl (V).
—J0 1Sal]Jea al|| uo ‘UanlIb ai|
Ireus (1) sgfmfma Japun paiinbal ad1j0u aoUBApE 8y| pue ‘Bul
-proyyiim yans o] 19algns awodaq [jeys 1uaed ‘quasge uy (1.).
"J19pJ0 Yans panssi Yalym
Amus Jaylo 1o unod ay| Ay (ued sty Japun patinbas suonoe
3SOYl UeYl Jaylo) uonoe Jayliny Aue Joj 10 PaAjoAUl JI3PIO
[1oddnsaylo] 1uswpuawe Auu 1oj pasu ayl 1NOYIIM INdJ0 Isnw
Buipjoyyum yons asea 1aylla u] "21e|S ayl Ul paljipow Jo panssl
udaq s », J19pJo ‘uoddns u Jjeyaq asoym ul pjIyd 1ayio Auu Jo ased
3yl ur uujd aje1s aiH Japun S8dIAISS J0) uoliedljdde ue Jo siseq
3Y1 U0 UO01123sgNs SIYl YlIM aoueplodde ul papiaoid alf 1snw pue
‘ued siyy Jepun uejd a1e1S 8yl Japun papinoid dway Apeaije
3le S991AI8S woym 01 10adsais yim (v 1ed aapun piu Joj a|qibife
10U 10 J3Y1ayMm) PJIyd B JO ased ay)l ul Jojaiayl uonesijdde Aue jo
Aussaoau ay1 1oyum papiaoid aq Isnw Buipjoyynm yris(z).,
‘sobe.ealie
AJsIles 01 Japlo Ul UOIY8S yons Japun paniwliad junowe
wnwixew a1]) o3 dn pjoyyim Jou pasu 3leIS 8yl i NN’
uoI98s Yyans Japun paniwiad 1w 8yl pasdxa W Aew '8} ayl
Joj apinoad puu 1oddns juasing Aed o] pjayyiim siunowe ayl of
pappe uaym ‘sabeiealte yans AJSI1es 0] Playylim syunowe ‘paros)
-109 8y o] sabeueasie ale aiayl JI° iUn1O1 "D'S'MN ul) 1V uulj
-03]0J,] UpaiId Jdwnsuo)) alf) Jo (M,OH uoi19ss Japun paniwad
unowe wnwixew syl 01 dn ‘(w)«) ydesBesed tapun [jidindosl
ay Aew yowym iskojdws syl 01 99} Auu Jo juswAed un Joj
apinoad puu Japio ay| yum Ajdwod o] A1essadau S su ‘Uo1asgns

NG ‘IH "ONVY—8LL: »<I MVT i THCLI

nu  »|

HH! "LV1S



UTEF

§ ¥2.15.2":

I must modify the sentence by s

vinced that the district court *u"

rly mistaken in imposing the Sanctioa

id. Galaktionoff v. State, Sup. Ct. OjC-

/00 (File No. 1291), 486 P.2d 9U>'
. . *'‘TOSa

rial de novo on appeal prior to 1980

endmecent. For cases discusiiaj”

er of superior court to grai.t new trial

r to 1980 amendment, "vhich deleted

ess the sjperior court, in its diacn* ~
grants a trial de novo, in whole orja -
from the end of subsection (c), an

».Slate.Sup.Ct.Op.No. 107(FileNo.

. 374 P.2d 868 (1962): Kinsman f.

\ Sup. Ct. Op. No. 786 (File No. 1523k
P.2d 63 (1972); Lopez v. Anchoragt, .
Ct. Op. No. 1863 (File No. 3883), 597 «
146(1979). .

urtcan hearargumentofcounsel -
)e superior court can, on a propsr . a

mg, based on an appropriate motion,

it counsel for the appellant to b«
inargument before the appeal is dis-

of on the record. Lee v, State, Sup.

p. No. ;07 (File No. 193), 374 P.2d

?62). -C*
esuperior court has the powerto

tain appropriate motions-

inn v. State, Sup. Ct. Op. No. 788

so. 1523), 496 P.2d 63 (1972).

propriate motions".— The stated lapbr- j
i for a more particular statement of L]
ions of prejudice and the stipula-

if the parties were "appropriate

s" and the superior court was

its powers in ordering a time vu'r-

le for briefing. Kinsman v. State, ‘ji;;

;- Op. No. 786 (File No. 1523), 496

1(1972).

smay not be applied to workan *

je. — While inherent in its power

-tain "appropriate motions" is the

® police compliance v th its ordera
pursuant ‘o thjse motions, ihe

ecourt may not apply its rules in
way as to work an injustice.

n v. State, Sup. Ct. Op. No. 786
1523), 496 P.2d 63 (1972).

ssal without wnrning. — Th®
court abused its discretion in
j dismissal without first warning
eihat continued failure to comply
ordered schedule for briefs would _
ismissal. Kinsman v. State. Sup. ->tl,
*0. 786 (File No. 1523), 496 P.2d ~ *

k-jajg-

JtfHE
pTJSfc'

g

Lt

rime of conviction considered
eal. — The fair approach in

| '2.13.250

dirking .-entences is to treat the case ns
i,wtiting only the crime of which the
frtrM.iiit lias been convicted. Other of*
itM--. for which guilt has r.ot been
woou'iiod. ,-hould not be considered,
tu.jstionolfState. Sup. Ct. Op. No. 700
I I.W iirJH. 486 P.2d 919 (1971).

TV superior courtjudge's estimation of
,r.-ni'’» committed but not charged cannot
i—»nie .-upport for the affirmance of the
K-.triicv. lialaktionoiT v. State, Sup. Ct.
*V .s.. 7(10(File No. 1291), 486 P.2d 919

I mlue consideration given district
iwlge's opportunity to observe defen-
dant. — The superior court judge gave

intluence and consideration to the
-etrict ludge's opportunity to observe the
a»vnii,int, and, in so doing, the reviewing
tailed to make the requ;site full and
*>rin<niieni examination ot ‘he record
« "i aview to determining if ti.e d'strict
-uv was clearly in.staken in imposing
-anctiun he did. ualaktionolT ’. Stale,
t'l. Up. No. 700 iFile No. 12SU, 486

Judiciary

§ 22.15.270

P.2d 919 (1971).

Prosecution of appeal does not
change offense from pettv to serious.
Where a defendant had no
constitutional or statutory right to trial by
jury when he originally appeared before a
magistrate on a charge of violating a
municipal ordinance, the factthat he chose
to prosecute an : ppeal does not change the
nature of the oftense from petty to serious:
the possible penalty is not increased; no
additional constitutional or statutory
rightsprang into existence on his appeal to
give him a right to trial by jury. Knudsen
v. Citv of Anchorage. Sup. Ct. Op. No. 21
(File No. 58), 358 P.2d 375 (1960).

Appeal from joint judgment. — See
Stanley v. Greenberg, 5 Alaska 178 (1914).

Applied in Hanrahan v. City of
Anchorage. Sup. Ct. Op. No. 121 (File No.
247), 377 P.2d 381 C96S ; State v. Mara-
thon Oil Co., Sup. Ct. Op. No. 1098 (File
No. 2199), 528 P.2d 293 (1974); Halligan v.
State, Sup. Ct. Op. No. 2299 (File No.
5035), 624 P.2d 2S1 (1981).

Sue. 22.15.250. Disposition of fines. When by law any fees, fines,

' rtuitures. or penalties are levied

and collected by the districtjudge or

" iL'istrate, the proceeds and all other money collected shall be
esccnunted for and transmitted to the administrative director of the

. -dicial system for transfer to the

general fund of the state except as

;rovided in AS 22.15.270. (§ 21 ch 184 SLA 1959; am § 3 ch 24 SLA

8ec. 22.15.200. Bond. Before entering upon his duties each district
--(ice and magistrate shall execute and file with the administrative
~(ector a surety bond in form and amount to be determined by ruie of
M- supreme court. The state shall pay for the bond. (S 22 ch 184 SLA

an * 3 ch 24 SLA 1966)
*ec. 22.15.270. Retention of

fines, etc., by political subdi-

vsions. All tines, penalties and forfeitures resulting from violations of
r(finances of political subdivisions shall be returned to the political
*tbdivision whose ordinance is involved in the manner provided by

r“ls of the supreme court. Fines
:|[ter appeals accrue to the state, u
« fitical Mibdiv> tion. ($ 23 ch 184
A * 1ch 219 SLA 1976)

Itovisor's notes. — tn implementing
I % eh. 24. SLA 1966, in AS 22.15.270
eestrict judge” was added to rather than
"‘('Hituied for "magistrate" because it is
'mor that, .is used in the old version, the
"rl "magistrate ’ included both the dis-

, penalties and forfeitures imposed
nless the appeal is prosecuted by the
SLA 1959; am i 3 ch 24 SLA 1966;

trict magistrate and the deputy magis-
trate. Therefore both the district judge and
the magistrate are now included.

For cases construing this section
prior to the 1976 amendment, see
Alexander v. City of Anchorage. Sup. Ct.
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m accordance with section 466(b)(2)
_fthe Act. proposed 5303.100(a)(4)
requires that the State law be designed
so that, in the case ofa supportorder
being enforced under-".he State plan. *
mwithholding occurs without the need fcr
any amendment to the support order
involved or any further action by the
court or entity that issued it. This
blanket provision of State law must
apply to both existing and new support
orders. »

Section 4G6(a)(B) of the Act and
5303.100(h). which implements the
second required Slate procedure
discussed above, provide that new or
modified support orders established
after ihe effective date of the new law
must have a specific provision for
withholding. As stated earlier, this is to
ensure that withholding as a means of
collecting support is available if
arrearages occur without the necessity
of applying for IV-D services.
Notwithstanding, ifanew or modified
support crder does not include a
provision for withholding and the order
is being enfotced by the IV-D agency,
withholding must occur as required in
5303.100 (a) through (g).

To implement the requirements under
section 466(b)(3) of the Act for triggering
withholding, proposed § 303.100(a)(4)
requires that the State take steps to
begin withholding on the date on which
the parent fails to make payments in cn
amount equal to one month's ypport
obligation. This does not mean that the
individual must mis3 paying the support
obligation for one month./ >y
combination, of unpaid support totalling
one month's accrued arrearages would
trigger a withholding. Paragraph (a)(4)
would also permit the State to take steps
to implement the withholding at any
earlier time that is in accordance with
Stata law or that the absent parent may
request. This means that a State could
use withholding to collect support in all
cases ifiil chose to do so.

Section 466(b)(4) of the Act and
proposed § 300.100(a)(5) require that
withholding be carried out in full
compliance with all procedural due
process requirements under the State's
laws. Section 300.100(a)(6) requires
States to have procedures for
terminating the withholding promptly, in
accordance with section 46G(b)(10 of the
Act. For instance, a State would
terminate a withholding when there i3
no further support obligation or wr en
the whereabouts of the child and
custodial parent are unknown

u preventing the forwarding of payments.

\ In paragraph (a)(7). we propose to
require States to have procedures for
promptly refunding to individuals

monies that have been improperly
withheld.

Under section 40G(b)f4). States must
provide notice to an individual before
notifying the individual's employer
concerning a withholding. The notice
must inform the individual of the intent
V'withhold and of the procedures to
follow to contest the withholding. An
Individual may contest the withholding
only on the basis of a mistake of fact. If
the individual contests the proposed
withholding, the State must determine
whether or not the withholding will
occur and. if 30, notify the individual,
within no more than 45 days after the
provision of the advance notice, of the
timeframe within which the withholding
is the begin. To implement these
requirements.5 303.100 (b) and (c) se
foi(li the criteria that States must et
in giving advance notice and provinng
an opportunity to contest the
withholding. In proposed, paragraph
(b)(1). States must provide advance
notice to the absent parent of the
delinquency of support payments and
the potential withholding. The notice
must inform individuals: (1) of the
amount to be withheld: (2) that the
withholding applies to current and
subsequent periods of employment: (3)
of the methods available for contesting
the withholding on the grounds that the
withholding is not proper because of
mistakes of fact; (4) of the period within
which the State must be contacted in
order |0 contest the withholding and
that failure to contact the State within
the specified time limit will result in the
State notifying the employer to begin the
withholding: and (5) of the actions the
State will take if the individual contests
the withholding. Although we arc not
specifying a period of time within which
an individual must notify’ the State to
contest the withholding. States should
establish a standard time period (for
example. 10 days) that would allow
them to complete all required actio.i
within the statutory 45-day limit
contained in paragraph (c).

As specified in section 466(b)(4) of the
Act, proposed paragraph (b)(2) exempts
from the advance notice requirements
any State which has a withholding
system in effect as of August 16.1984, if
the system provides, on that date and
afterwards, any other procedures
necessary to meet the State's procedural
due process requirements.

Paragraph (c) would require thal
States establish procedures for use
when an absent parent contests a
withholding. At a minimum, the
procedures must provide that the Statr,
within 45 days of giving advance notice
to the individual, will: (1) Give 'hc

367R3

individual an opportunity to present his
or her case: (2) decide if the withholding
will occur based on an evaluation of the
facts: and (3) notify the individual
whether or not the withholding is to .
occur and if so. include in the notice the
timeframe within which withholding will
begin and the information provided to
the employer in the notice required iri
paragraph (d).

W hen the absent parent does not
contest the withholding or has
exhausted all procedures established by
the State in accordance with paragraph
(c). the State must give notice of the
withholding to the employer, in
accordance with section 466(b)(6)(A) of
the Act and 5303.100(d). Clear
Congressional intent in the Conference
report indicates that Federal employees
are subject to the withholding provisions
of the new statute. Therefore, in cases
involving Federal employees and
members of the uniformed services, the
notice tc the employer must be directed
tc the appropriate designated official
identified in: Appenaix A of5 CFR Part
581 for Federal employees: 32 CFR
54.6(g) of proposed regulations issued
October 18.1982 (47 FR 46297) for
members of the military: 42 CFR 21.74
for members rf u°® Public Health
Service: and | R 54.07 for members
of the Coast Guard. In cases involving
members of the uniformed services,
requests for withholding must meet the
requirements in the above regulations.

Section 466(b)(6) of the Act sets forth
specific requirements with repect to
notice to the employer as well as
responsibilities of the employer and the
State in withholding wages. To meet
these requirements, the notice to the
cmp’oyer must contain the elements
listed in the proposed 5 303.100(d)(1).
Under paragraph (d)(1](i) the notice
would require the employer to withhold
the amount specified in the notice (and
include a statement thal the amount
acutallv withheld for supportand for
other putposes may not be in excess of
the amount allowed under section 303(b)
of the Consumer Credit Protection Act.)
Under paragraph (d)(1)(H), the notice
would instruct the employer to pay the
amount to the State (or other individual
or entity that the Slale designates) at the
same time the employee is paid. Under
paragraph (d)(l)(iii). the State may allow
the employer to deduct a fee established
bv "he State and specified in the notice
for the administrative costs of each
withholding. Under this provision, the
Stale must specify that the fee be
withheld from the absent parent's waers
in addition to the amount to be withheld
to satisfy support.
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Proposed amendment
Sec. 25.24.160 Judgment,

change as follows:

(2) for the payment by either or both parties of an amount of money or
goods, 1in gross or installments, as may be just and proper for the parties
to contribute toward the nuture and education of their children, such an
order may include an automatic cost-of-living increase, and the court may
order the parties to arrange with their employers for an automatic payroll
deduction each month or each pay period, if the period is other than
monthly, of the amount of the installment; if the employer agrees, the
installment shall be forwarded by the employer to the clerk of the superior
court which entered the judgment or to the court trustee, and the amount
of the installment is exempt from execution.
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King v. King. Sup. Ct. Op. No. 650 <Kile
No. 12351. 477 1VJd 356 11970).

The 'clean hands" doctrine serves no
purpose in a setting where the court is
asked to modify its own custody award as
specifically allowed by the statute. King v.
King, Sup. Ct. Op. No. 650 (File No. 1235).
477 1VJd 356(1970).

Courts will recognize and enforce
custody decrees of a sister state without
reexamination of their merits, regardless
ofchange ofconditions, when thee is mis-

Collateral references. — Consent of
natural parents as essential to adoption
where parents are divorced. 47 Al 32H
824.

Court's power as to custody
visitation of children in  marring.,
annulment proceedings, 63 ALR2d 1008.

Mental health of contesting parent as
factor in award of child custodv, 74 ALR2d
1073.

Powtr of court which denied divorce,
legal separation or annulment, to award
custodv or make provisions for supoort of
child. 7 ALR3d 1096.

W ithholding or denying visitation
rights for failure to make alimony or sup-
port payments. 51 ALR3d 520.

Right, in child custody proceedings, to
cross-examine investigating officer whose
report is used by court in its decision, 59
ALR3d 1337.

Effect in subsequent proceedings, of
paternity findings or implications in
divorce or annulment decree or in support
or custodv made incident thereto, 78
ALR3d 846.

Grandparents’
ALR3d 222.

visitation rights, 90

Alaska Statutes

S 25.24.160

conduct or malfeasance on the part of the
parent seeking such reexamination, by
invoking the doctrine of "clean hands.”
This misconduct generally consists of
defiantly leaving a sister state, usually the
marital domicile, with the minor to avoid
its jurisdiction and lor the purpose of
seeking redetermination of the issue in a
more favorable forum. King v. King. Sun.
Ct. Op. No. 650 (File No. 1235), 477 P/id
356 (1970).

Rights and remedies of parents inter se
with respect to the names oftheir children.
92 ALR3d 1091.

Admissibility of social worker’s expert

stimonv on custody issue. 1 ALR4th 837.

Visitation rights of persons other than
natural parents or grandparents, 1
ALRA4th 1270.

Parent's physical disability or handicap
as factor in custodv award or proceedings,
3 ALR4th 1044.

Initial award or denial of child custody
to homosexual or lesbian parent, 8 ALR4th
1297.

Race as factor in custody award or pro-
ceedings. 10 ALR4th 796.

Desire of child as to geographical loca-
tion of residence or domicile as factor in
awarding custodv or terminating parer. tal
rights. 10 ALR4th 827.

Right of incarcerated mother to retain
custodv of infant in penal institution, 14
AJ.R4th 748.

Propriety of awarding joint custody of
children. 17 ALR4th 1013.

Propriety ofawarding custody ofchild to
parent residing or intending to reside in
foreign country, 20 ALR4th 677.

Sec. 25.24.160. Judgment. In ajudgment in an action fur divorce
or action declaring a marriage void or at any time after judgment, the

court may provide

(D [Repealed, § 2 ch 160 SLA 1968.]

(2) for the payment by either or both parties ofan amount of money
or goods, in gross or installments, as may be just and proper for the
parties to contribute toward the nurture and education of their chil-
drenrMmd the court may order the parties to arrange with their
employers for an automatic payroll deduction each month or each pay
period, if the period is other than month'y, ofthe amount ofthe install-
ment; ifthe employer agrees, the installment shall be forwarded by the
employer to the clerk of the superior court which entered the judgment

aMr.-
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§ 25.24.160 Marital and Domestic Relation's 25.24.160

or to the court trustee, and the amount of -he installment is exempt
from execution:

(3i for the recovery by one party from the other of an amount of
money for maintenance, in gross or in installments, as may bejust and
necessary without regard to which of the parties is in fault;

(41 for the delivery to either party of that party’s personal proper* e
in the possession or control of the other party at the time of giving the
judgment:

(5) (Repealed. $5 ch 251 SLA 1D7S.

(6) for the division between the parties of their property, whether
joint or separate, acquired only during covei .ure, in the manner as may
bejust, and without regard to which of the parties is in fault; however,
the court, in making the division, may invade the property of either
spouse acquired before marriage when the balancing of the equities
between the parties requires it; and to accomplish this end the judg-
ment may require that one or both of the parties assign, deliver, or

convey any of their real or personal property to the other party;
(7) to change the !:ame of one of the r,arties. (5 12.14 ch 101 SLA

19c2;am S 1ch 84 SLA 1966: am

2—6.ch 160 SLA 1968: am 88§ 72,

73 ch 127 SLA 1974; am 5 5 ch 251 SLA 1976)

Revisor’s notes. — Formerly AS
09.55.210. Renumbered in 1983.

NOTES TO DECISIONS

I. General Consideration.
II. Child Support.
I11. Alimony.
IV. Division of Property.
A. In General.
B. What Constitutes Property.

I. GENERAL CONSIDERATION.

This section and AS 09.55.220 (now
AS 25.24.1701 are predicated upon lhe
court’s jurisdiction of the parties and
the subject matter. Weber v. Weber, 10
Alaska 214 (19421.

And jurisdiction of defendant's per-
son is necessary for money judgment
for alimony. — Where the plaintiff was a
resident of Connecticut and the defendant
a resident of Alaska, constructive service
of summons being made on the defendant
in Alaska, the court ofthe forum had juris-
diction of the marital status but did not
have jurisdiction ofthe person ofthe defen-
dant which is essential for the entry of a
monev judgment for alimony. 'I nurnhill v.
Huston. 13 Alaska 130 119511,

Quoted in Balchen v. Balchen. .Sup, Ct.
Op. No. 1469 iKile No. 31781. 566 P.2]
1324 il1977); Allen v. Allen. Sup. Cl. Op.

No. 2514 (File No. 6006). 645 P.2d 774
11932*.

Cited in Olton v. Zaborac. Sup. Ct. Op.
No. 1072 (File No. 20501. 525 P.2d 537
(1974): Gutterman v. First Nat’l jank.
Sup. Ct. 0d. No. 1876 (File No. 3996), 597
P.2d 969 (19791

II. CHILD SUPPORT.

The trial court is given broad discre-
tion in fashioning suitable visitation
rights and support obligations. Curgus v.
Curgus. Sun. Ct. Op. No. 943 (File No.
1837). 514 P.2d 647 (1973).

Continuation of educational support
beyond age of majority. — A reasonable
construction of this section allows for the
continuation ofeducational supportofchil-
dren beyond the age of majority. Hinchev
v. Hinchev Sup. Ct. Op. No. 2312 1Kile No.
35281. 625 P.2d 297 11981).



POSITION F"PER/bepammntd Health & Sociai Services

POSITION PAPER

HOUSE BILL No. 92

For "An act relating to child and spousal supports and providing for an
effective date.”

House Bill No. 92 provides for a series of changes in the statutes
governing the operations of the Child Support Enforcement Division (CSED)
of the Department of Revenue. Host of these changes are required by the
federal Child Support Enforcement Amendments of 1984.

The Department of Health anu Social Services supports any reasonable,
cost-effective measures which would improve the abil® of CSED to
establish and collect child support obligations. Th S it collects,on
behalf of children receiving assistance under our Aio iami lies with
Dependent Children Program (AFDC), are partially retained hy the state as
an offset to AFDC expenditures. Successful collections ori behalf of AFDC
recipients do result in families leaving the AFDC rolls. Just as
importantly, we believe prompt and successful collection efforts on behalf
of children who are not receiving AFDC 1is often instrumental 1in keeping the
family from needing to pply for assis ice. We view CSED1s success as an
essential element in restraining the rapid growth in AFDC expenditures.

An amendment in federal law included in the CM Id Support Enforcement
Amendments of 1984 makes the passage of HB No. 92 of vital interest to our
Department. This aim.-d.nant provides that, should a state"s child support
enforcement activities be found to be substantially out of compliance with
federal requirements and performance standards, the fiscal penalty to the
state will be taken as a percentage decrease in the state"s AFDC 50 percent
federal matching funds. With this amendment comes a clearly-stated
congressional intent not merely to threaten such penalties, but to actually
enforce them.

RECOMMENDATION

Since passage of HB No. 92 1is necessary to ensure CSED"s compliance and
failure to pass this legislation may pose an actual threat to AFDC federal
funding of a magnitude that may even require supplemental state funding, we
urge you to enact this bill substantially

Recommended by:
R. Taber, Director
ion of Public Assistance

Date:
Approved by: Q
JohHA. Pugh, .Commisooner
Department of Health"s Social
Services
Date: J/Ao)



STATE OF ALASKA 1985 LEG1SLA.. /E SESSION"
.FISCAL NOTE __

Revision Date:

REQUEST FISCAL DETAIL
Eifl/Resolution No. HB_92 Agency Affected: alth Social Services
Title: An Act relatln_g to CNITd and P?’ogrzm Category Afefecte(f"

spousal support
Sponsor: Rules, by request BRU, program or Subprogram(s) AnecteTT
Requestor: Revenue" Assistance Pa.yments, AFDC Component
Date of Request: 1/18/85

EXPENDITURES/REVENUES

rvss FV Pi m FT"57 FY 68 FY 89 FY 90

OPERATING
1WTPERSONAL 5ERVrrES

200 TRAVEL

100 CONTRACTUAL

1.00 SUPPLIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 CRANTS, CLAIHS
BOO MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
M | T JL. -0- - O 0
c REVENUE I -0- I -0- I -0- -0 -0 - 0-

FUNDING: (Thousands of Dollars)
JENtKAL  2-uvd

:EOERAL FUNDS
3THER
TOTAL

rnrrrrc -——-———-—-----------—-
PART-TIME
pfMPORARY

ANALYSIS: Attach a separate page if necessary

HB 92 has a potential cost-avoidance impact upon Aid to Families with Dependent
Children (AFDC) utilization and expenditures. If enacted, it should result in
some single parent families being supported sufficiently to eliminate their need
to apply for AFDC. It should also slightly increase the numbers of current

AFDC recipient families leaving the AFDC rolls. Finally, enactment helps to
ensure compliance with federal program r”gujjpements, thereby avoiding federal

Prepared By: John R. Taber, Director Phone 465-3347
Division: Pub 11c Assistance Date:

Approved by Commissioner Date- g /a *}'
Agency:

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84



ANALYSIS CONT.

fiscal penalties,

which would be taken against the 50* federal
However,

no data exists by which the total potential
might be estimated.

AFDC funding.
amount of cost-avoidance



£ BILL SHEFFIELD, GOVERNOR

\ry its ! REPLY TO:
DEPARTMENT OF LAW o 0L VAl A VENUE
ANCHORAGE, ALASKA 99501
OFFICEOF THEATTORNEY GENERAL PHONE: 19071 276-3550

o 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
February 5, 1985 FAIRBANKS, ALASKA 99701
PHONE: 1907) 452-1568

&POUCH K mBTATE CAPITOL

JUNEAU. ALASKA 99811
PHONE: (907) 465-3600
465-3603

The Honorable Max Gruenberg

Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: HB 92 Child and Spousal
Support

Dear Representative Gruenberg:

During the House. HESS committee meeting on January 30,
1985, you asked me to look into the constitutional issue of due
process in relation to the use of regular mail as a means of af—
fording notice to obligors in child support enforcement
actions. 1/ Your question was predicated on the Child Support
Enforcement Division®s proposal that the agency be allowed to use
regular mail to notify an obligor of enforcement actions.

The seminal United States Supreme Court case concerning
noticecontinues to be Mullane v. Central Hanover Bank arid Trust
Co. , 399 U.S. 306, 314, 315 (.1950) which provides that:

An elementary and fundamental requirement of

due process in any proceeding which is to be ac—

corded finality 1is notice reasonably calculated,

under all the circumstances, to apprise interested
parties of the pendency of the action and afford

them an opportunity to present their objections.

. The reasonableness md henc.e the constitution—

al validity of any chosen method may be defended

on the ground that it ii; in itself reasonably mer-

tain to inform those affected, ... or, where con-—

ditions do not reasonably permit such notice, that

the form chosen 1is not substantially less likely

to bring home notice t”an other of the feasible

and customary substitutes.

IT My focus is limited to the case where a child support amount
has been established and the obligor had notice and an
opportunity to be heard in the establishment proceeding.
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In\ B Ili SHEFFIELD, GOVERNOR

REPLY TO:
o 1031 W 4th A VENUE
DEPARTMENT OF LAW SUITE 200
ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GENERAL /, PHONE: 19071 276-3550

Olst NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
February 5, 1985 FAIRBANKS. ALASKA 99701
PHONE: (9071 452-1568

OPOUCH K mB6TATE CAPITOL
JUNEAU. ALASKA 99811
PHONE: 19071 465-3600

465-3603

The Honorable Max Gruenberg
Alaska State Legislature
Pouch V

Juneau, AK 99811

Re: HE 92 Child and Spousal
Support

Dear Representative Gruenberg:

During the House HESS committee meeting on January 30,
1985, you asked me to look into the constitutional 1issue of due
process in relation to the use of regular mail as a menns of af—
fording notice co obligors in child support enforcement
actions. 1/ Your question was predicated on the Child Support
Enforcement Division®s proposal that the agency be allowed to use
regular mail to notify an obligor of enforcement actions.

The seminal United States Supreme Court case concerning
noticecontinues to be Mullane v. Central Hanover Rank and Trust
Co., 399 U.S. 306, 314, 315 (1950) which provides that:

An elementary and fundamental requirement of

due process 1in any proceeding which 1is to be ac-—

corded finality 1is notice reasonably calculated,

under all the circumstances, to apprise interested
parties of the pendency of the action and afford

them an opportunity to present their objections.

The reasonableness and hence the constitution—

al validity of any chosen method may be defended

on the ground that it is in itself reasonably cer—

tain to inform those affected, ... or, where con—

ditions do not reasonably permit such notice, that

the form chosen 1is not substantially less likely

to bring home notice than other of the feasible

and customary substitutes.

1/ My focus 1is limited to the case where a child support amount
has been established and the obligor had notice and an
opportunity to be heard in the establishment proceeding.
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The Alaska Supreme Court has relied upon this standard in its own
decisions regarding procedural due process requirements. 2/ In
Balchen v . Balchen 566 P.2d 1.32.4, 1327 (Alaska 1977) the Alaska
Supreme Court found that the formal complaint-summons service
requirements of Civil Pule 4 are 1inappropriate 1in proceedings
which seek to enforce terns of a prior divorce decree relating to
child support payments, for, unlike most judgments, divorce de—
crees can be modified at anytime. The appropriate procedure to
be. followed in such cases is set forth in the Civil Rule 5. 3/

Civil Rule 5 provides in part:

(b) Service -- How Made. Whenever under
these rules service 1is required or permitted to be
made upon a party represented by an attorney the
service shall be made upon the attorney unless
service upon the party himself is ordered by the
court. Service upon the attorney or upon a party
shall be made by deliverying a copy to him or by
mailing it to him at his last known address or, if
no address 1is known, by leaving it with the clerk
of the court. Delivery of a copy within this rule
means: handing it to the attorney or to the par—
ty; or leaving it at bis office with his clerk or
other person in charge thereof; or, 1f there 1is no
one 1in charge, leaving it in a conspicuous place
therein; or, if the office is closed or the person
to be served has no office, leaving it at his
dwelling house or usual place of abode with some
person of suitable age and discretion then resid—
ing therein. Service by mail 1is complete upon
mailing....

2/ In State v. Bowers Office Products, Inc. 621 P.2d 11, 13
(Alaska 1980) the court found that the use of regular mail was
adequate service to notify potential bidders of a bid amendment.

In Wickersham V. State Commercial Fisheries Entry
Commission, 680 P.2d 1135, 1145, 1147 (Alaska 1984) the Alaska
Supreme Court found that the Commission®s efforts to notify
potential applicants for limited entry permits through bulk
mailing and media advertisements were constitutionally adequate,
even 1f the materials sent by the Commission never actually
reached the. potrntial applicants.

3/ In Balchen thi“ee years had elapsed between the divorce decree
and the modification hearing.
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It is the contention of Zbe Child Support Enforcement
Division that as in other continuing civil litigation the obligor
bears responsibility for keeping the agency or the court informed
of bis or her current address, 4/ In the child support cases 1in
guestion an obligor has participated, or bad the opportunity to
participate, in a prior judicial proceeding regarding his or her
child support obligation. The court has continuing jurisdiction
of the child support matter. To require the agency to meet the
requirements of Civil Rule 4, as if each enforcement proceeding
were a new action appears unduly onerous and would interfere un—
necessarily with the enforcement process.

Sincerely yours

NORMAN C. GORSUCH
ATTORNEY GENERAL

Assistant Attorney General

El.S: bap

4/ AS 47.2.3.265(b) provides:

SERVICE; NOTIFICATION OF CHANGE OF ADDRESS. (@)
Except as otherwise provided under this chapter,
when a notice, paper, or other document is
required by this chapter to be given or served
upon a person by the agency, the notice, paper, or
other document may be sent by registered or
certified mail, to the Ilast known address of that
person. Service by mail under this chapter 1is
effected when the notice, paper, or other document
is properly addressed, registered or certified,
and mailed.

(b) A person required by court order to make
child support payments through the agency shall
keep the agency informed of the person®s current
address.
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To fit in after (h) - so would change (1) and (J)-

AS 01,6,5. |32-

() An employer may combine withheld amounts from absent par—
ents® wages and send a single payment to the agency if the
employer separately identifies the portion of the payment attrib-—
utable to each absent parent. IT there 1is more th, n one order
for withholding against an absent parent, the employer must com—
ply on a "first-come first-served” basis and honor all withhold—
ings to the extent that the total withheld from the absent
parent"s wages does not exceed the limits established under 15

USCA1673(b) .

) An employer must notify the agency when an absent parent
terminates employment and provide the absent parent®s last known
address and name and address of the absent parent®s new employer,

if known.



AMENDMENTS FOR HB 92 "RELATING TO CHILD AND SPOUSAL SUPPORT"™ SUGGESTED BY
JUDGE VICTOR CARLSON:

1. Page 2, lines 22-24:
Delete "Notice...withholding." and insert the following language:
The Court shall inform the obligor, either at the hearing or within no

more than 15 days after the hearing, whether or not the withholding will occur
and jf the date on which it is to commence.

REASON: The Court never sends out noti-.e but rules from the bencn on these
matters and therefore the law should reflect actual practice.

2. Page 15, line 17

Amend tc read as follows:

[ACTION TO COLLECT CHILD SUPPORT] COLLECTION OF CHILD SUPPORT. [To
commence an action t] To collect the payment due...

3. Page 15, line 20:

Delete "petition" and insert motion.



MEMORANDUM

TO: HOUSE HESS COMMITTEE MEMBERS

FROM: MAX GRUENBERG, CO-CHAIR

RE: AMENDMENTS FOR HB 92 "RELATING TO CHILD AND SPOUSAL SUPPORT"
DATE: JANUARY 30, 1984

1. Delete Section 1.

EXPLAINATION: Section 1 provides that a paternity ae._j.on must be commenced
before the child reaches 18. AS 09.10.140 already provides that a statute of
limitations for all actions does not begin to run until after the child
reaches the age of majority (18). Under AS 09.10.140 a child has two

additional years to bring paternity action. Children ire not allowed to file
lawsuits rbnTnselves until they are 18 (but must do it through an adult).
Section 1 would actually reduce a child"s ability to establish paternity. It

was an attempt to comply with the new federal law, which only says that all
children must Dbe allowed to establish paternity at least until they are
adults, because AS 09.10.140 complies with the new federal law section 1 is
unnecessary.

2. Amend 47.23.100 to read:

Sec. 47.23.100. ALL PERSONS MAY USE AGENCY. The agency shall provide
aid upon application to any person due child support under the laws of this
state whether or not assistance 1is received under AS 47.25.310-410 [upon
application]. The agency may not impose a fee for services providedunder AS
47.23.010 - 47.23.280 unless required by federal Ilaw.

EXPLAINATION: The new language provides that the agency does not act except
upon application. The amendment also provides that the agency must assist in
collection, whether or not a custodial parent 1is receiving Aid For Dependent
Children.

3. Move all statutes relating to Child Support Enforcement into one title,
Title 25 as follows:

All language in AS 47.23 and AS 09.65.132 will become AS 25.25

All current language in AS 25.25 shall become AS 25.26

%
The Interstate Income Withholding Act in HB 92 (section 4 beginning on
page 4) shall become AS 25.27.

EXPLAINATION: For the last several years, the revisor of statutes has
attempted to move all family laws into Title 25. Apparently overlooked were
AS 09.65.132 and AS 47.23 (concerning the Child Support Enforcement Agency).
The amendment moves these provisions into Title 25 and renumbers them and the
Uniform Reciprocal Enforcement of Support Act (which is already in Title 25)
appropriately.



Section 1

Section 2

Section 3

urvui”™ <ScA--*j
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Child Support Enforcement Amendments of 1934

Bill title.

Would amend section 451 of the Social Security Act to clarify
that assistance in obtaining support must be available to all children for ..
whom such assistance is requested. b

Would amend section 454. of the Social Security Act to require
States to have laws in effect October 1, 1985 requiring procedures for:

y j* %
automatic wage withholding in the case of all IV-D child support payments
ueiinquent in an amount equal to one month's support obligation, or upon
request by the absent parent, or any time earlier which the State may
choose. Withholding must be paid through public or publicly-accountable
entities with accurate recordkeeping and monitoring. Advance notice
must be given to the absent parent. If contested, State has 45 days from
the advance notice to inform absent parent if withholding will occur and
(if so) when. The amount to be withheld could include a fee to cover
employer costs, at State option. Employer may waive the fee. Provisions
must be made for withholding in interstate cases and terminating with-
holdings in all cases. At the States' option, income other than wages
may be subject to withholding.

expedited processes, either through the judicial or administrative system
for the establishment and enforcement of support obligations. States
may include establishment of paternity in these processes.

offsetting State tax refunds to collect overdue support for AFDC «/id
non-AFDC cases, except in appropriate cases.

imposing liens against real and personal property for amounts of overdue
support, except in appropriate cases.

authorizing the court to require a security, ond, or other guarantee to
secure support obligations from absent parents with a pattern of overdue
support, except in appropriate cases,

permitting the establishment of paternity for both AFDC and non-AFDC
children until their 18th birthdays.

t
making information available to the consumer credit agencies upon

request if amounts of overdue support are in excess of $1000, except in
appropriate cases. States may recover costs of this activity from the
credit agencies.

all support orders issued or modified after October 1, 1985 to include a
provision for wage withholding.

Secretary may grant States exemption from the eight requirements
above if such State demonstrates that the use of such procedure(s) would

not increase the effectiveness or efficiency of the State child support
program.

1jU'dIUK,

f.L .

— &=



CHILD SUPPORT ENFORCEMENT AMENDMENTS OF 1984

SUMMARY

The legislation's key provisions make critical improvements to State ana local

programs in four major areas:

0 Child support enforcement services must be available equally to welfare and
non-welfare families;

0 State Child Support Enforcement programs must use proven enforcement
techniques;

0 Federal financing of State program operations and the focus of Federal
auditing are tied more closely to program effectiveness and efficiency; and

0 There is a strengthened and focused effort to improve enforcement where the
custodial parent and children live in one State, and the parent obligated for

support lives in another.

The many provisions of the Anendments are categorized below into these cross-
cutting themes, so that the same provision may be referenced more than once.

EQUAL ENFORCEMENT SERVICES FOR WELFARE AND NON-WELFARE FAMILIES

A State's child support enforcement services—establishing paternity, locating
absent parents, establishing and enforcing support orders—must be available
to all families who apply for them. The new 1legisTiati-OTrenhances" equal

treatment through:

Wage W ithholding

0 Effective October 1, 1985, States must provide for wage withholding when
the amount due is equal to one month's support, less if State law permits

or absent parent requests; applies to current support and arrearages;

0 Order is issued automatically upon default, the employer and absent
parent must be notified, there 1s no return to court;

0 After October 1, 1985, all support orders initiated by the State
include provision for wage withholding;

0 At It's option, the State may apply withholding from sources of income

other than wages.
O ffset of State and Federal Income Tax Refunds

0 For both welfare and non-welfare families, the State must offset State

income tax refunds for overdue child support, in appropriate cases;
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0 The State can request offset of Federal Income tax refunds payable in
1986 through 1990 for non-welfare families; due process requirements
Joint return protections included.

Program Improvement Incentives

0 Incentive payments are made to States based on cost-effective program

and

operation and collections made on behalf of both welfare and non-welfare

families.

Other Enhancements

0 Families who leave the welfare rolls must be transferred automatically to
non-welfare status for continuation of support enforcement services,
with no application or fee required;

0 State enforcement agencies must collect child support on behalf of
children receiving foster care;

0 States must collect spousal support when It 1s alsocollectingsupport for
the child with whom the former spouse 1s living;

0 Statescan wuse the Federal Parent Locator Service for non-welfare families
before exhausting State and local locate sources;

0 States must regularly publicize the availability of enforcement services;

0 Annual notice of support collected for welfare families.

STATE AGENCIES MUST USE PROVEN ENFORCEMENT TECHNIQUES
Wage/lncome W ithholding

o Results in regular and full payment of both current and overdue support.

Expedited Legal Processes

o0 States must use administrative or expedited judicial process for estab-

lishing and enforcing support orders, and can use them for establishing
paternity.

State and Federal Income Tax Refund O ffsets

0 States must offset State Income tax refunds for welfare and non-welfare

families. Monies collected on behalf of welfare families go toward
reimbursing AFDC payments; non-welfare collections go to family;

o States can request offset of Federal Income tax refunds for both welfare
and non-welfare families: monies similarly disbursed as under State tax

offset.
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0 States must be able to Impose Hens against real and personal property,
where appropriate.

Security or bonds

0 States must be able to require, where there 1s a pattern of non-payment, or
late payment, bonds or security to be deposited with the court from which
support payments can be taken where appropriate.

Reports to Credit Bureaus

0 Upon request from a credit bureau, and after notice to the absent parent,
the child support agency must report on overdue support amounts over $1,000,
and can report lesser amounts.

Statute of Limitations

0 States must be able to establish paternity until a child's 18th birthday.

IMPROVED PROGRAM PERFORMANCE
Federal Financial Participation (FFP)

0 Encourages greater reliance on performance-based Incentives by reducing
FFP for State administrative costs by 2X starting 1In FY 1988 (to 68* of
costs) and by another 2X in FY 1990 and after (66X).

Incentive Payment Structure

0 Replaces the old fixed rate of 12X of collections for welfare families,
effective FY 1986;

0 Pays a minimum of 6X of collections for both welfare and non-welfare
families, with additional payments on a sliding scale up to 10X of
collections based on the respective ratios of welfare and non-welfare
collections to total administrative costs;

0 States must share Incentive payments with local child support enforcement
programs, where they have participated 1n the costs of the program;

0 Each State's Incentive payments fcr non-AFDC collections are limited to
100X of the AFDC collection Incentive for FY 1986 and 1987, 105X for FY
1988, 110X for FY 1989, and 115X for FY 1990 and after;

0 In calculating Incentive payments For FY 1985, the $50 disregard of child
support Income (required by Deficit Reduction Act of 1984) will be In-
cluded.

Program Audit Requirements

0 Replaces annual audit with requirement for audit at least once every
three years; audits are comprehensive and performance-based;
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0 Replaces current penalty (5% of Federal AFDC funds) with graduated
penalties and provides for suspension of penalties based on corrective
action plans.

Other

0 Present 90% Federal matching funds are explicitly made available for the
development and installation of automated systems to Improve required
procedures; 90% matching newly extended to computer hardware purchased;

0 Governors must appoint broad-based Commissions on Child Support, with
certain exceptions;

0 States are to formulate guidelines for child support awards for judges and
other officials who make support determinations;

0 At their option, States may monitor support payments at the request of
either parent;

0 The Federal Parent Locator Service and Internal Revenue Service must, upon
request, disclos? social security numbers to State enforcement agencies.

0 Revised reporting requirements for annual report to the Congress.

IMPROVED ENFORCEMENT OF INTERSTATE CASES

Proven enforcement technigues

0 State must have procedures for interstate enforcement of wage withholding,
regardless of where the custodial parent and child and the absent parent
live;

0 Expedited legal processes and other techniques are applicable to interstate

as well as intrastate cases.
Incentive Payments

0 Interstate collections will be credited to both the initiating and the

responding State for calculating incentives.
Federal Income Tax Refund offset on behalf of non-welfare families
Demonstration Grants
0 Legislation authorizes $7 million in FY 1985, $12 million in FY 1985 and
$15 million 1n FY 1987 for special demonstration projects testing innovative

methods of interstate enforcement and collection;

0 Demonstration authority Including waivers of program requirements extended

to child support program.

Program audit focus on program performance, including interstate cooperation



OTHER PROVISIONS 3F THE AMENDMENTS

Fees

0 States must charge non-AFDC families an application fee of not more than
525; fee can be charged to the custodial or absent parent, or be paid by the
State based on individual's ability to pay;

0 States may charge, in welfare and non-welfare cases, a late-payment fee to

the obligated parent of between 3 and 6 Xof the arrearages;
W isconsin Child Support Initiative

Medicaid Benefits
0 Untll FY 1989, families that become ineligible for AFDC due to collection
of child support, will retain Medicaid benefits for 4 months.

Medical Support

0 States must include medical support as part of child support orders when

private health Insurance 1s available to the non-custodial parent at

reasonable cost.



CivilRules 5

Rule 5. Service and Filing of Pleadings and
Other Papers.

(a) Service—When Required. Every order required by its
terms to be served, every pleading subsequent to the original
complaint unless the court otherwise orders because of numer-
ous defendants, every paper relating todiscovery required to be
served upon a party unless the court otherwise orders, every
written motion other than one which may be heard ex parte,
and every written notice, appearance, demand, offer of judg-
ment, and similar paper shall be served upon each of the
parties but no service need be made on parties in default for
failure to appear except that pleadings asserting new or
additional claims for relief against them shall be served upon
them in the manner provided for service of summons in Rule 4.

In an action begun by seizure of property, whether through
arrest, attachment, garnishment or similar process, in which
no person need be or is named as defendant, any service
required ta be made prior to the filing of an answer, claim, or
appearance shall be made upon the person having custody or
possession of the property at the time of its seizure.

(b) Service—How Made. Whenever under these rules service
isrequired or permitted to be made upon a party represented by
an attorney the service shall be made upon the attorney unless
service upon the party himselfis ordered by the court. Service
upon the attorney or upon a party shall be made by delivering a
copy to him or by mailing it to him at his last known address or,
if no address is known, by leaving it with the clerk of the court.
Delivery of a copy within this rule means: handing it to the
attorm y or to the party; or leaving it at his office with his clerk
or other person in charge thereof; or, if there is no one in charge,
leaving it in a conspicuous place therein: or, if the office is
closed or the person to be served has no office, leaving it at his
dwelling house or usual place of abode with some person of
suitable age and discretion then residing therein. Service by
mail is complete upon mailing. Service, execution and return
based on a copy of any pape- transmitted by telegraph or radio
may be made by the person to whom directed with the same
effect as if such copy were the original. In such case the original
shall be filed in the court from which it was issued.

Alaska R of C 11-81 CR 37



5 Civil Rules

(c) Service—Numerous Defendants. In any action in
which there are unusually large numbers d" defendants, the
court, upon motion or of its own initiative, may order that
service of the pleadings of the defendants and replies thereto
need not be made as between the defendants and that any
cross-claim, counterclaim, or matter constituting an avoidance
or affirmative defense contained therein shall be deemed to be
denied or avoided by all other parties and that the filing ofany
such pleading and service thereof upon the plaintiff constitutes
due notice of it to the parties. Acopy ofevery such order shall be
served upon the parties in such manner and form as the court
directs.

(d) Filing.

(1) Except as provided in (2) of this paragraph, all papers
after the complaint required to be served upon a party shall be
filed with the court either before service or within a reasonable
time thereafter.

(2) Unless filing is ordered by the court on motion of a
party or on its own motion, the following may not be filed
unless and until they are used in the proceedings:

(i) notices of taking depositions;

(if) interrogatories and requests for admissions and
answers thereto;

(iii) requests for production and responses thereto;

(iv>subpoenas, including st jpoenas duces tecuml

(v) offers of judgment:

(vii proof of service of any of the above;

(vii) copies of correspondence between counsel.

(e) Filing With the Court Defined. The filing of pleadings
and other papers with the court as required by these rules shall
be made by filing them with the clerk of the court at the court
location where the case is filed unless otherwise directed by the
court, except that the judge may permit the papers to be filed
w.ih him, in which event he shall note thereon the filing date
and forthwith transmit them to the office of the clerk.

(f)Proof of Service. Proof of service of all papers required
or permitted to be served, other than those for which a
particular method ofproofis prescribed in these rules, mustshow

CR 38 Alaska RofC 11-8L
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the day and manner of service and may be by written acknow-
ledgement of service, by certificate of an attorney, by affidavit
of the person who served the papers, or by any other proof
satisfactory to the court. Proof of service must be made
promptly and in any event before action is to be taken on the
paper served by the court or the parties. Failure to make the
proof of service required by this subdivision does not affect the
validity of service: and the court may at any time allow the
proof of service to be amended or supplied unless it clearly
appears that to do so would result in material prejudice to the
substantial rights of any party.
(g) Servke After Final Judgment.

(1) Notwithstanding the provisions of paragraph (b) of
this  rulerequiring service upon an attornev, a party who has
been represented by an attorney in an action or proceeding
shall himself be served in accordance with the provisions of
paragraph (b» with a motion or other request for relief tiled
in the action or proceeding where a period of one year has
elapsed since the filing of am paper or the issuance of any
process in the action or proceeding, and

(i) The final judgment or decree has been entered and
the time for filing an appeal has expired or

(iii  If an appeal has been taken, the final judgment or
decree upon remand has been entered or the mandate has been
issued affirming the judgment or decree, and

Jii) The party’s attorney has not filed a notice of
continued representation under Rule 81(d)(2).

(2) If a party is served under circumstances described
in Section (1) of this paragraph, or if a party appeared in his or
her own behalf in the prior action or proceeding, the paper
served shall include notice to the party of his right to Tile
written opposition or response, the time within which such
opposition or response must be filed, and the place where it
must be filed. (Amended by Supreme Court Order 258 effec-
tive November 15. 1976; by Supreme Court Order 354 effec-
tive April 1, 1979; by Supreme Court Order 372 effective
August 15, 1979; by Supreme Court Order *15 effective
August 15. 1979; by Supreme Court Order 410 effective May
15. 1980; by Supreme Court Order 471 effective June 1. 1981,
and by Supreme Court Order 522 affective October 1, *982)

Alaska R of C S ufp.No. 37 11-82 CR 38-1



13?4 Alaska

320(b).7 Thus, while we recognize that
strict or absolute necessity is r.ot required,
something more than nere convenience
must be shown before an occupant of tide-
lands is entitled to an easement under the
provisions of that statute.

[3] Applying the foregoing rule to the
instant case, we hold that the trial judge
was clearly mistaken in finding that there
was a substantial basis for the City engi-
neer's conclusion that the alleged easement
was reasonably necessary for appellees’ use
and enjoyment of their property. The rec-
ord was devoid of such evidence. At most,
the easement was shown to be a matter of
added convenience.

Our search of the record fails to disclose
evidence sufficient to support appc'lees’
contention that the access available from
Water Street would not provide them with
a reasonable mode of ingress and egress
sufficient to allow them full use and enjoy-
ment of their property. The fact that such
access may be less convenient, or that it is
not a method of access commonly used by
them or their predecessors in interest, does
not mean that it is unavailable or that it is
not a reasonable mode of access.

The judgment of the superior court is
reversed. This matter is remanded for en-
try of judgment in favor of appellant, such
judgment to include an award for costs and
reasonable attorney’s fees. Our resolution
of this case makes it unnecessary for us to
decide the other issues presented by the
appeal or by appellees' cross appeal.

REVERSE!, and REMANDED for entry
of judgment in favor of appellant.

O PETIUVBIRSISHVI

7. We do not imply that the term "reasonably
necessary"” should be defined in this manner
for the purpose of determining portions of
unoccupied lidelands reasonably necessary to
an occupant's use and enjoyment of occupied

566 PACIFIC REPORTER, 2d SERIES

Alphonse P. BALCHEN! Appellant,
V.

Ma.iorie A. BALCHEN, Appellee.
No, 3178.
Supreme Court of Alaska.
Aug. o, 1977.

The Superior Court. Third Judicial DI-
trict, James K. Singleton, J., denied former
husband's motion to set aside 1976 ;UCZ-
me-nt entered in favor of former wife ¢
her motion for judgment on back c*..0 ?us-
port to which she was entitled unccr
n. .'orce decree, and former husbano atpes--
ed. The Supreme C >nt, Rabino--.ii. .
held that: (1) facts th«.t former ..uacamt
rather than hi: attorney, wj ser.eu w -
eopy of motion for judgment on bac* cr-.-
support and that court's permission tao r..:
been obtained prior to serving former
band did not render judgment void: -
despite fact that service of motion was :r -
ceiiurally defective in that it containes *
notice of hearing date and failed to
former husband of right to file opposr-.t
to motion, procedural defects did not
nish sufficient grounds for vacation ~
judgment since defects were neither jurts-
dictional nor did they rise to the level of a
due process violation.

Affirr.jed in part and modified in pa-"-

1 Judgment c=15, 3J9

A judgment rendered without jurisoe-
tion is void and is thus vulnerable to attack
pursuant to rule governing motion to Xt
aside judgment. Rules of Civil Procedure,
rule 60(b).

2. Divorce ¢=311

. Formal complaint-summons service [6-
qmrements of civil rule are inappropriate m
proceedings which seek to enforce terms of
a prior divorce decree relating to child sup-
port payments, for, unlike most judgments,
d'.-orce decrees can be modified at anytime,
and thus superior court retains jurisdiction
of the matter after the “final" judgment

or deteloped land. The definition which w
use here applies to the claim of an easroeot
across the tidelands occupied or developed by

another.



8 Appellant,
> Appellee.

Alaska.

ird Judicial Dis-
. denied former
side 1976 judg-
former wife on
: back child sup-
lied under 1973
husband appeal-
Rabinowitz, J.,
ormer husband,
vas served with
nt on back child
emission had not
ing former hus-
ment void; (2)
motion was pro-
it contained no
failed to advise
) file opposition
els did riot fur-
or vacation of
re neither juris-
:0 the level of a

nodified in part.

without jurisdic-
‘erable to attack
g motion to set
Civil Procedure,

mons service re-
ir.appropriate in
~nforce terms of
ing lo child sup-
most judgments,
ified at anytime,
.ains jurisdiction
final" judgment
finition which we

m of an easement
d or developed by

BALCHEN v. BALCHEN

Alaska 1325

Cite as, Alaska. 566 P.2d 1324

has been entered; appropriate procedure lo
lie followed in such cases is set forth in rule
requiring service upon attorney unless ser-
vice upon party himself is ordered by the
court. Rules of Civil Procedure, rules 4.
olb), 60(b)(4); Fed.Rules Civ.Proc. rules 4, 5,
23 U3CA

3. Divorce c=3U

Where decree of divorce was entered in
October. 1973 and former wife’s motion to
reduce support arrearages to judgment was
filed in July. 1976, fact that former hus-
band. ratner than his attorney was served
with copy of wife's motion for judgment on
back chiid support did not invalidate judg-
ment in favor of wife on her motion, even
though preferred procedure of obtaining su-
perior court's permission prior to making
service of motion on former husband rather
than his attorney was not complied with.
Rules of Civil Procedure, rule 5(b).

1. Divorce c=31l

Despite fact that service of former
wife's motion tu reduce a oarage to judg-
ment was proceilurallv defective in that it
contained no notice of hearing date und
additionally failed to advise former husband
of right to file opposition to motion, proce-
dural defects did not furnish sufficient
grounds for vacation of judgment entered
in favor of wife on her motion, in view of
fact that defects were neither jurisdictional
nor did they rise to level of due process
violation and in view of absence of any
showing of a meritorious defense. Rules of
Civil Procedure, rule 60(b).

5 Appeal and Error ~ 982(2)

Except in very unusual case. Supreme
Court will not reverse superior court's deni-
al of motion to set aside judgment as an
abuse of discretion where movart has not
made a showing of a meritoriou; defense.
Rules of Civil Procedure, rule 6o(b).

I. At this lime a new child support order was
entered by a master of the superior court. This
order directed that all future support payments
be made throuch the court trustee’s office.

M Ashley Dickerson and James Ottinger,
M Ashley Dickerson. Inc., Anchorage, for
appellant.

Peter LaBate. Anchorage, for appellee.

Before BOOCHEVER. C. J., and RABI-
NOWITZ and BURKE. JJ.

OPINION

RABINOWITZ. Justice.

This is an appeal from the superior
court's denial of Alphonse Balchen's Civil
Rule 60(b) motion to set aside a judgment.
For reasons set forth below, we affirm the
superior court's decision in part and modify
it in part.

In July 1973, Marjorie Balchen filed a
complaint for divorce. Later that month,
Paul F. Robison, Esg. filed an appearance
on behalf of Alphonse Balchen. Thereaft-
er. pursuant to the two documents filed, the
Appearance and Waiver and the Separation
and Property Settlement Agreement, the
superior court, in October 1973 entered
findings of fact and conclusions of law, a
decree of divorce, and a child support order.
Under the terms of the decree, Marjorie
was given custody of three of the parties’
four minor children, and Alphonse was or-
dered to pay monthly child support in the
amount of $135.00 per child.

In July 1976, Marjorie filed a motion for
judgment on back child support. In this
motion Marjorie sought a total of $1,250.00
in arrearages for the support of two of the
parties’ daughters. Alphonse did not reply
or plead to the motion. On August 23,
1976, a judgment was entered ii. which it
was decreed that Alphonse owed the sum of
$1,250.00 for back child support.l Three
weeks later, Alphonse moved to set this
judgment aside on two grounds. First, it
was asserted that the judgment was void,
because the superior court did not obtain
jurisdiction over Alphonse since he was not
served in accordance with either Civil Rule
4 or Civil Rule 5.3 Second, it was contended

7. Civil Rule 60(b)(4) reads:

On motion and upon such terms as are
just, the court may relieve a party or his legal
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that the superior court's judgment should
be set aside because rendered through ex-
cusable neglect, mistake, or inadvertence.3
This latter basis for appellant's attack on
the judgment was Jounded on his allega-
tions that the judgment included future
support for a minor child who had been
emancipated. The superior court denied
Alphonse's Civil Rule 60(b) motion and this
appeal followed.

Appellant's primary contention on rppeal
is that the superior court lacked jurisdiction
to enter the judgment for support arrearag-
es becau se "service of appellee’s motion to
reduce alleged arrearages to judgment

failed to compiv with [the appro-
priate] Rules of Civil Procedure.”

[1] Alaska Civil Rule 5(b) provides that
with respect to all pleadings and papers
subsequent to the original complaint ‘the
service shall be made upon the attorney
unless service upon the party himself is
ordered by the court.” Alaska Civil Rule 4
sets forth the procedures whereby an origi-
nal complaint is served, complete with a
summons. Alphonse, rather than his attor-
ney, was served with a copy of the motion.
Thus the procedure used did not comply
with Rule 5(b). Alphonse was not served
with a summons. Therefore the procedure
used did not comply with Rule 4. Alphonse
contends that because there was lack of
strict compliance with either Rule 4 or Rule
5(b) the superior court was without jurisdic-
tion. A judgment rendered without juris-
diction is void and is thus vulnerable to
attack pursuant to a Rule 60(b)(4) motion.4
Since this court has not addressed this pre-
cise issue before, we think it appropriate to
examine relevant authority from other
Sources.

representative from a final judgment, order,
or proceeding lor the following reasons:

(4) the judgment is voidr "'
Civil Rule 4(a) provides:

Cpcn the filing of the complaint the clerk
should forthwith issue a summons and deliv-
er it for service to a peace officer or to a
person specially appointed to serve it. Upon
request of the plaintiff separate or additional
summons shall issue against any defendants.

Civil Rule 5(b) reads, in pan:

Whenever under these rules service is re-

quired or permitted to be made upon a party

566 PACIFIC REPORTER. 2d SERIES

Writing on the parallel federal rules. Pro-
fessors Wright and’ Miller state:

The requirement of service on the attor-
ney is to be followed literally; service
upon a party represented by an attorney
does not comply with the rule. The theo-
ry underlying Rule 5(b) is that service of
papers on the attorney rather than the
party will expedite preparation of a case
for p-ompt adjudication on the merits.

There are two basic exceptions to the
rule that papers be served on the attor-
ney. Under the first, service on a parly
is valid—indeed it is obligatory—if a par-
ty does not have an attorney or if his
attorney has ceased to represent him.

The second exception permits service
on lhe party at the express diiection of
the court.' (footnotes omitted)

A case similar to the one at bar was
presented i Tilghmnn V. TUghman, 7
F.Supp. 117 (D.D.C.1944). In Tilgnmun. the
wife move to have the husband adjudged in
contempt for failure to pay the alimony as
awarded in their divorce decree. The hus-
band, who was personally served with a
copy of the motion outside the District of
Columbia, attempted a special appearance
to quash service. The district court first
noted that the court had acquired jurisdic-
tion over ".he person of the husband in the
divorce proceeding and thus all motions
with respect to that action were governed
by Fed.R.Civ.P. 5, rather than Fed.R.Civ.P.
4. The court next addressed the issue of
non-compliance with the terms of Rule 5(b),
since the hushand, rather than the hus-

represented by an attorney the service shall
be made upon the attorney unless service
upon the party himself is ordered by the
court.

3. Civil Rule 60(b)(1) provides that a party may
bi relieved from a final judgment in cases of
"mistake, inadvertence, surprise or excusable
neglect."

4. 11 C. Wright & A. Miller. Federal Practice
and Procedure: Civil § 2862, at 198-200 (1973).

5. 4 C. Wright & A. Miller. Federal Practice and
Procedure: Civil § 1145. at 583-84 (1969).

*V*4
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band’s attorney, had been served with the

motion. The court staled.
It is true plaintiff did not obtain, in ad-
vance, an order of court for service upon
the party instead of the attorney, out I
cannot believe the Rules are lo be con-
strued so narrowly as to make such fail-
ure a ground for invalidating the service
herein. Such construction would be con-
trary to their spirit and purpose wnicn is
epitomized in Rule 1 Federal Rules of
Civii Procedure, wherein it is stated that
they should be ’onstrued lo secure just,
speedy, ar.d inexpensive determination of
every action.

Indeed, it would seem to be desirable
practice, in motions of this character (and
i have heretofore so indicated), to serve
defendant personally under order of
court, rather than his attorney of record,
whenever there is likely to be a showing
that, with the passage of years after final
judgment, the attorney has lost contact
with his client.0

(2 We think the T|Ighman analysis
sound. In our view, the formal complaint-
summons service requirements of Civil Rule
4 are inappropriate in proceedings which
seek to enfoice the terms of a prior divorce
decree relating to child support payments.
Unlike most Judgments, divorce decrees can
be modified at anytime; thus, the superior
court retains jurisdiction of the matter af-

ter the “final" judgment has been entered.7

We therefore hold that Civil Rule 5(b) pro-
vides the appropriate procedure to be fol-
lowed in such cases.

6. 57 F.Supp. at 418. See generally Anrtot.. 42
A.L.R.2d 1115 (1955) and Aanot., 15 A.L.R. C27
(1921).

7. AS 09.55.210 outlines the powers of the court
to rule "in an action for divorce or action de-
claring a marriage void or at an> .ime after
judgment” with respect to properly divisions
and support orders. AS 09.55.205 provides au-
thority for the court tc enter orders concerning
custody end visitation "at the final hearing or
at any time thereafter during the minority" of
the child of the manage.

8. We 3re of the view that the general procedur-
al questions raised by this appeal should be

t2] Thus we must determine whether

the failure to secure the courts permission
prior to serving the appellant personally
rendered the judgment void. In this case
we are presented with a ':* >tion which is
not atypical. As we ni ously, the
decree of divorce was eru».. ,.i October
1973. and appellee’s motion to reduce sup-
port arrearages to judgment was granted in
August 1976. The fact that attorneys often
do not continue to represent individuals af-
ter the entry of a divorce decree implies
that in order to ensure notice to the party
of the pending motion, it is more appropri-
ate to serve the party personally. This
situation is analogous to the first exception
to Civil Rule 5(b' discussed by Wright and
Miller. That is. service on the party rather
than the attorney is required when the at-
torney has ceased to represent the party or
when the party does not have an attorney.
Admittedly under Alaska's Rules of Civil
Procedure as presently constituted, the pre-
ferred procedure is to obtain the superior
court's permission prior to making service
of a motion on a party personally. Never-
theless, this minor non-complianct with Civ-
il Rule 5(b) does not require vacation of the
judgment in question.3

(4,5] At oral argument counsel for ap-

pellant advanced an argument which dif-
fered from those contained in appellant's
brief. Appellant Alphonse now contends
that appellee's motion to reduce the arrear-
age to judgment was defective in that it
contained no notice of a hearing date5and
additionally failed to advise him of the
right to file opposition to the motion. Al-
though we think there is merit in appel-

©

referred to the Supreme Court's Standing Ad-
visory Committee on Civil Rules. More partic-

ularly. we think there is merit in providing, in
matters such as enforcement procedures per-
taining to child support and custody, explicit
rules which would permit service, including
appropriate notice, on the party rather than
upon the attorney who represented the party at
proceedings leading up to the judgment or or-
der which is sought to be enforced.

On the basis of the record before us. we
conclude that no hearing was held on the mo-
tion.
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lant's contentions that service of the mo-
tion. without more, was proceduraily defec-
tive, we have concluded that this procedural
defect does not furnish sufficient grounds
for vacation of the judgment pursuant to
Civil Rule 60(b)(4) since the defect is nei-
ther jurisdictional nor does it rise to the
level of a due process violation.D Further-
more, given the particular setting of the
case at bar, the procedural defect does not
give rise to any other ground for relief
specified in Civil Rule 60(b). \We note that
Alphonse has not conteited the amount of
support arrearage which the superior courl
found to be due. In the absence of any
showing of a meritorious defense, we hold
that the superior court did not err in deny-
ing appellant’s Civil Rule 60(b) motion.1l

In his second specification of error, appel-
lant asserts that the order for future child

10. This notice aspect of the general question
will also be referred to the Standing Advisory
Committee on Civil Rules. See note 8. Supra.

11. In Markland v. City of Fairborn s. 513 p.2d
658 (Alaska 1973). we outlined the necessity
that the Rule 60(b) movant establish a meritori-
ous defense should the judgment be reopened.

566 PACIFIC REPORTER,

2d SERIES

support for both children "comprises a mis-
carriage of justice” because the facts before
the court indicated that one of the children
was no longer living with the mother. At
oral argument counsel for appellee conced-
ed that the order should be modified to
require future support payments for only
one minor child of the parlies. Thus, on the
basis of the concessi' n by counsel for appel-
lee, the superior court's order for future
child support is to be modified accordingly.

Affirmed in part and modified in part.

0 : M.'Vjv-"WSU
mr ! —.Y)

cf. Apuchak v. Montgomery Ward Co., Inc.,
520 P.2d 1352. 1354 (Alaska 1974) (Rule
60(b)(4) motion). Except in very unusual
cases, we wall not reverse the superior court's
denial ol a Rule 60(b) motion as an abuse of
discretion where the movant has not made a
showing ol a meritorious detense.
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General Accounting Office

U.S. Child Support: Needed
Efforts Underway To Increase
Collections From Absent Parents

The Department of Health ard Human Services' (HHS*) Child Support
Enforcement Program was created in 1S7F to help collect support from
absent parents. The program is overseen by -!HS' Office of Child Support
Enforcement and operated through state and local age.icies.

At the Senate Budget Committee's request, GAO reviewed collection
activities at five state child support offices and seven local offices. GAO
found that

--absent parents paid about half the support owed, and about two-
thirds of these parents' payments were delinquent by more than 30
days at least once during the study year;

—there were few standards governing collection activities, and the
agencies were not acting promptly or at all to collect past due
amounts; and

—the availabil.iy of collection services for families not in the Aid to
Families with Dependent Children program varied.

Enacted in August 1984, the 1984 Child Support Enforcement Amend-
ments could significantly enhance collections and correct the deficiencies
GAO noted.

GAO/HRD-85-5
OCTOBER 30, 1984
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SUMMARY OF CHILD SUPPORT ENFORCEMENT AMENDMENTS OF 1984

Section 1 - Contents

Section 2 - Purpose of the program.- Language is added to
the statement or purpose assuring th? . services will be made
available to non-AFDC families.

Section 3 - Improved child support enforcement through re—
quired state laws and procedures.— States are required to enact
laws establishing the following procedures:

1. Mandatory wage withholding fcr all families (AFDC and
non-AFDC) if support payments afe delinquent 1in an amount equal
to 1 month"s support. States must also allow absent parents to
request withholding at an earlier date.

2. Imposing liens against real and personal property for
amounts of overdue support.

3. Withholding of state tax refunds payable to a parent of
a child receiving services, if the parent is delinquent in sup-—
port payments.

4. Making available information regarding the amount of
overdue support owed by an absent parent, to any consumer credit
bureau, wupon request of such organization.

5. Requiring individuals who have demonstrated a pattern of
delinquent payments to post a bend, or give some other guarantee
to secure payment of overdue support.

6. Establishing expedited processes within the state judi-—
cial system or under administrative processes for obtaining and
enforcing child support orders and, at the optior. of the state,
for determining paternity.

7. Notifying each AFDC recipient at least once each year of
the amount of child support collected on behalf of that recip—
ient.

8. Permitting the establishment of paternity until a
child®"s 18th birthday.

9. At the option of the state, providing that child support
payments must be made through the agency that administers the
state®s 1income withholding system if either the custodial or
noncustodial parent requests that they be made in this manner.

24
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The Secretary of Health and Human Services may grant an
exemption to a state from the required procedures, subject to
later review, 1if the state can demonstrate that such procedures
will not improve the efficiency and effectiveness of the state
Child Support Faforcement program.

Service fees to non-AFDC families.- States will be reau *ed
to charge an application fee for non-AFDC cases not to exceed
$25. The state may charge the fee against the custodial parent,
pay the fee out of state funds, or recover the fee from the non-—
custodial parent.

In addition, states may charge absent parents a late pay—
ment fee equal to between 3 and 6" percent of the amount of over—
due support,. The state may not take any action which would have
the effect of reducing the amount paid to the child and will
collect the fee only after the full amount of the support has
been paid to the child. The late payment fee provision 1is
effective upon enactment.

The enforcement provisions are generally effective Octo—
ber 1, 1985.

Section 4 - Federal matching of administrative costs.- The
federal matching share 1is gradually reduced from 70 percent to
68 percent in fiscal years 1988 and 1989, and 66 percent begin—
ning in fiscal year 1990.

Section 5 - Federal incentive payments.- The current incen—
tive formula which gives states 12 percent of their AFDC collec—
tions (paid for out of the fede"ral share of the collections) 1is
replaced with a new formula that v ,.11 be equal to 6 percent of
the state®"s AFDC collections and 6 percent of its non-AFDC
collections. States may qualify for higher incentive payments,
up to a maximum of 10 percent of collections, if their AFDC or
non-AFDC collections exceed combined administrative costs for
both AFDC and non-AFDC components of the program as shown below.

25
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AFDC 1incentive payment Non-AFDC 1incentive payment
Ratio of AFDC Incentive Ratio of non- Incentive
collections to equal to AFDC collections equal to
combined AFDC/ this percent to combined AFDC/ this percent
non-AFDC admin— of AFDC non-AFDC adminis— of non-AFDC
istrative costs collections trative costs collections
less than .4 6.0 less than 1.4 6.0

1.4 6.5 1.4 -1 6.5

1.6 7.0 1.6 1 7.0

1.8 7.5 1.8 1 7.5

2.0 8.0 2.0 1 8.0

2.2 8.5 2.2 1 8.5

2.4 9.0 2.4 1 9.0

2.6 9.5 2 .6 :1 9.5

2.8 10.0 28 : 1 10.0

The total dollar amount of incentives paid for non-AFDC
families may not exceed the amount of the state"s incentive pay—
ment for AFDC.collections for fiscal years 1986 and 1987.
Thereafter the incentive paid for non-AFDC collections will be
capped a": an amount equal to 105 percent of the incentive for
AFDC collections in fiscal year 1988, 110 percent in fiscal year
1989, and 115 percent beginning in fiscal year 1990. For fiscal
year 1985, the arount of the AFDC incentive will be calculated
on the basis of AFDC collections without regard to the provision
added by the Deficit Reduction Act of 1984 that requires that
the first $50 collected on behalf of an AFDC family in any month
must be paid to the family without reducing the amount of the
AFDC payment to the Tamily.

States may exclude the laboratory costs of determining
paternity from combined administrative costs for purposes of
computing incentive payments.

States are required to pass through to local jurisdictions
that participate in the cost of the program an appropriate share
of the incentive payments, as determined by the state, taking
into account program effectiveness and efficiency. Amounts
collected in interstate cases will be credited, for purposes of
computing the incentive payments, to both the initiating and
responding states.

As part of the new funding formula, "hold harmless" protec—
tion is provided for fiscal years 1986 and 1987 which assures
the states that for those years they will receive the higher of
the amounts due them under the new incentive and federal match
provisions, or no less than 80 percent of what they would have
received in Ffiscal year 1985 under prior law.
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The provision is effective beginning with fiscal year 1936
(Oct. 1, 1985).

Section 6 - Federal matching for automated management
systems used in income withholding and other procedures.- The
90-percent federal matching rate currently available to states
to establish an automatic data processing and information re—
trieval system may be used to develop and improve income with—

holding and other required procedures. The 90-percent matching
is also available to pay for the acquisition of computer hard-—
ware .

The provision is effective October 1, 1984.

Section 7 - Continuing support enforcement for AFDC recipi—
ents whose benefits are terminated.- States must provide that
families whose eligibility for AFDC is terminated will be auto-—
matically transferred from AFDC to non-AFDC status without re—
quiring application services or payment of a fee.

The provision is effective October 1, 1984.

Section 8 - Special project grants to promote improvement
in interstate enforcement.- The Secretary is authorized to make
demonstration grants to states which propose to undertake new or
innovative methods of support collection in interstate cases.

Section 9 - Periodic review of state programs; modifica—
tions of penalty.- The director of the federal Office of Child
Support Enforcement 1is required to conduct audits at least every
3 years to determine whether the standards and requirements pre—
scribed by law and regulations have been met. Under the penalty
provisions, a state®"s AFDC matching funds must be reduced by an
amount equal to at least 1 but no more than 2 percent for the
first failure to comply substantially with the standards and re—
quirements, at least 2 but no more than 3 percent for the secor.d
failure, and at least 3 but no more than 5 percent for the tfi/d
and any subsequent consecutive Tfailures.

Annual audita are required unless a state 1is in substantial
compliance. IfT a state is not n substantial compliance, the
penalty may be suspended only if the state is actively pursuing
a corrective action plan, approved by the Secretary, which can
be expected to bring the state into substantial compliance on a
specific and reasonable timetable. If at the end of the correc—
tive action period substantial compliance has been achieved, no
penalties would be due. If substantial compliance has not been
achieved, penalties would begin at the end of the corrective
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action period if the state has implemented the corrective action
plan. A state which 1is not in full compliance may be determined
to be in substantial compliance only if the Secretary determines
that an]Jy noncompliance is of a technical nature which does not
adversely affect the performance of the Child Support Enforce—
ment program.

The provision is effective beginning in fiscal year 1984.

Section 10 - Extension of sec. 1115 demonstration authority
to the child support system.- The sec. 1115 demonstration au-—
thority 1is expanded to include the Child Support Enforcement
program under specified conditions.

The provision is effect ”t upon enactment.

Section 11 - Child suppoi enforcement for certain children
in foster care.- State child support agencies are required o
undertake child support collections on behalf of children t -
ueiving foster care maintenance payments under title IV-E of the
Social Security Act, 1if an assignment of rights to support to
the state has been secured by the foster care agency. In addi—
tion, foster care agencies are required to secure an assignment
to the state or any rights to support on behalf of a child
receiving foster care maintenance payments under the title I1V-E
foster care progranm.

The provision is effective October 1, 1984.

Section 12 - Collecting spousal support.- Child support
enforcement services must include the enforcement of spousal
support, but only if a support obligation has been established
with respect to the spouse, the child and spouse are living in
the same household, end child support is being collected along
with spousal support.

The provision is effective October 1, 1985.

Section 13 - Modifying annual rapcrt content.- The informa—
tion requirements of the Secretary®"s annual report on Child Sup—
port Enforcement program activities are expanded to include the
following data.

1. The total number of cases in which a support obligation
has been established in the past year and the total amount of

obligations;

2. The total number of cases in which a support obligation
has been established and the total amount of obligations;
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3. Cases described in (1) in which support was collected
during a fiscal year and the total amount; and

4. Cases described in (2) in which support was collected
during a fiscal year and the total amount.

Additionally, the annual report must include information on
the child support cases filed and the collections made in each
state on behalf of children residing in another state or cases
against parents residing in another state. The annual report
must also detail how much in administrative costs 1is spent in
each functional expenditure category (including paternity).

This information is to be separately stated for current and for
past AFDC and non-AFDC cases.

The provision is effective beginning for the report issued
for fiscal year 1986.

Section 14 - Requirement to publicize the availability of
child support services.- States must frequently publicize,
through public service announcements, the availability of child
support enforcement services, together with information as to
the application fee for services and a telephone number or
postal address to be used to obtain additional information.

The provision is effective October 1, 1985.

Section 15 - State Commissions on Child Sut xart.—- The gov—
ernor of each state is required to appoint a state Commission on
Child Support. The commission must include representation from
all aspects of the child support system, including custodial and
non-custodial parents, the 1V-D agency, the judiciary, the gov—
ernor, the legislature, child welf .re and social services agen—
cies, and others.

Each state commission is to examine the functioning of the
stat"" child support system with regard to securing support and
parental involvement for both AFDC and non-AFDC children, in—
cluding but not limited to such specific problems as: (1) visit—
ation, (2) establishment of appropriate objective standards for
support, (3) enforcement of interstate obligations, and (4)
additional federal and state legislation needed to obtai.". sup—
port for all children.

The commission shall submit to the governor, and make
available to the public, reports on their findings and recom—
mendations no later than October 1, 1985. Cost™ of operating
the commissions will not be eligible for federal matching.
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The Secretary may waive the requirement for a commission at
the request of a state if he determines that the state has had
such a commission or council within the last 5 years or is mak—
ing satisfactory progress toward fully effective child support
enforcement.

Section 16 - Requirement to include medical support as part
of any child support order.- The Secretary is required to issue
regulations to require state agencies to petition to include
medical support as part of any child support order whenever
health care coverage 1is available to the absent parent at a rea—
sonable cost. The regulations must also provide.* for improved
information exchange between the state IV-D agencies and the
Medicaid agencies with respect to the availability of health in—
surance coverage.

Section 17 - Availability of federal parent locator serv-—
ices to state agencies.- The present requirement that the states
exhaust all state child support locator resources before they
request the assistance of the federal Parent Locator Service is
repealed.

The provision is effective upon enactment.

Section 18 - Guidelines for determining support obliga—
tions .- Each state *.ust develop guidelines to be considered in
determining support obligations.

The provision is effective October 1, 1987.

Section 19 - Availability of social security numbers for
purposes of child support enforcement.—- The absent parent®s
social security number may be disclosed to child support agen-—
cies both through the federal parent Locator Service and by the
Internal Revenue Service.

The provision is effective upon enactment.

Section 20 - Extending Medicaid eligibility when support
collection results in termination of AFDC eligibility.- If a
family loses AFDC eligibility as the result (wholly or partly)
of increased collection of support payments under the 1V-D
program, the state must continue to provide Medicaid benefits
for 4 calendar months beginning w th the month of ineligibil—
ity. (The family must have received AFDC in at least 3 of the
6 months immediately preceding the month of ineligibility).
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The provision 1is effective upon enactment. It is appli—
cable to families becoming ineliaible for AFDC before October l
1988.

Section 21 - Collection of overdue suppor% from federal tax
refunds.- Current law requires the Secretary of the Treasury,
upon receiving notice from a state child support agency that an
individual owes past due support which has been assigned to the
state as a condition of AFDC eligibility, to withhold from any
tax refunds due that individual an amount equal to any past due
support. The amendments extend this requirement to provide for
withholding of refunds on behalf of non-AFDC families under spe—
cified conditiors.

The provision is effective for refunds payable after the
year ending December 31, 1985, and prior to January 1, 1991.

Section 22 - Wisconsin child supporx. initiative.- The Sec—
retary is required to grant waivers to the state of Wisconsin to
allow it to implement its proposed child support initiative in
all or parts of the state as a replacement for the AFDC and
child support programs. The state must meet specified condi—
tions an.d give specific guarantees with respect to the financial
well-being of the children involved.

The provision is effective for fiscal years 1987-94.

Section 23 - Sense of the Congress that state and local
governments should focus on the problems of child custody, child
support, and related domestic issues.- State and local govern—
ments are urged to focus on the vital issues of child support,
child custody, visitation rights, and other related domestic
issues that are within the jurisdictions of such governments.

(105405,
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ALASKA

The federal Child Support Amendments of 1984 mandate certain legislative
modifications of the Alaska Child Support progranm. The following provisions
in Alaska law contain many of the features mandated by P.L. 98-378:

Sections 47.23.110-47.23.280, which create an administrative
process for the enforcement of child support obligations:

0 Section 47.23.230. which provides for the imposition of liens
against real and personal property:
0 Section 47.23.253, which provides for the intercept of any

refund or disbursement by the Department of Revenue for
the satisfaction of child support obligations;

0 Section 47.23.273, which approves the dissemination of
information on the obligor > child support debts to any
consumer credit bureau;

0 Section 47.23.060, the provision by which a court may require a
parent to post a bond or security to insure collection of
child support obligations;

0 Section 47.23.100, which provides equal treatment of non-AFDC
and AFDC clients;
0 15 Alaska Administrative Code 147.010(c), which provides

guidelines to be used in the setting of support orders.

Modifications of Alaska law to meet the Child Support Enforcement Amendments
of 1984 would 1include:

rLtft/)LU.V7>dLvi- 0juU 04.
0 Altering Sections 47.23.070 and .co0 to create a mandatory rather

than a discretionary income withholding sta.ute and to include:

/..recognition of income withholding order as top priority;

vA-provision limiting obligor ™ defenses to mistakes of fact
in contested withholding cases;

/--designation by state of publicly accountable agency to ad-—
minister the withholding system;

N--simplification of the process by the state, such as allowing
employer to send in withheld amounts in one check;

/--provision for withholding income in interstate cases;

/ - provision to terminate withholding;

AN--provision in contested cases for state to notifyobligor within
45 days whether withholding will occur;

o ~/Altering Sections 47.23.020 and .025 to reduce theoptional late

payment fee to meet the federal 3% to 6% standard.

The adoption of new provisions to Alaska law would include:



Jo Provision for withholding to be part of all support orders 1issued
or modified after 10-1-85.
)
The following are areas not currently addressed by state statutes and may be
implemented by statutory enactment, administrative plan, judicial procedure,
or executive action:

o} The enforcement of spousal “.supportwhen it 1is part of the support
order; v,
0 Notification to AFDC recipients of the amount collected

on their behalf in the past year;
Inclusion of medical insurance in. the support order;
Continuation of.medicaid benefits;

0 Provision to expand services to all children receiving foster
care through federal-state assistance programs;

0 Publication of the availability of child support enforcement
services through public service announcements;

0 Provision for continuation of child support services when
AFDC 1is terminated;

0 Implementation of a fee for non-AFDC services.

Drafters of statelaw may wish to be aware of federal regulations affecting
theirstate child support programs. Two pertinent, examples are:

£ o Procedure for employer to notify the state or local withholding
agency of the termination of the obligor > employment and of
the obligor = last known address as well as the name and address
of the new employer, if known;
JO Procedure to implement the withholding no later than the first pay
period that occurs after 34 days from the mailing date on the
notice.

FOR MORE INFORMATION

For more info-mation contact Deborah Dale or Charles Brackney. National Con-
ference of State Legislatures, 1125 17th Street, Suite 1500, Denver, Colora-
do 80202, 303/292-6600. ;



PUBLIC LAW 98-378—- AUG. 16, 1984 98 STAT. 1305

Public Law 98-378
98th Congress
An Act

To ament) part D of title 1V 0."the Social Security Act to assure, through mandatory
income withholding, incentive payments to States, and other improvements in the
child support enforcement program, that all children in the United States who are
in need of assistance in securing financial support from their parents will receive
such assistance regardless of their circumstances, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
Uni'ted States of America in Congress asserbled,

short title, table of contents

Section 1 This Act may be cited as the "Child Support Enforce-
ment Amendments of 1984”.

TABLE OF CONTENTS

Sec. 1 Short title; table of contents.

Sec. 2. Purpose of the program.

Sec. 3. Improved child support enforcement through required State laws and
procedures.

Sec. 4. Federal matching of administrative costs.

Sec. 5. Federal incentive payments.

Sec. 6. 90-percent matching for automated management systems used in income
withholding and other required procedures.

Sec. 7. Continuation of support enforcement for AFDC recipients whose benefits are
being terminated.

Sec. S. Special project grants to promote improvements in interstate enfc cement.

Sec. 9. Periodic review of effectiveness of State programs; modification of penalty.

Sec. 10. Extensic. | of section 1115 demonstration authority to child support enforce-
ment program.

Sec. 11. Child support enforcement for certain children in foster care.

Sec. 12. Enforcement with respect to both child and spousal support.

Sec.- 13. Modifications in content of annual report of the Secretary.

Sec. 14. Requi: 'ment that availability of child support enforcement services be
publicized.

Sec. 15. State Commissions on child support.

Sec. 16. Inclusion of medical support in child support orders.

Sec. 17. Increased availability of Federal parent locator service to State agencies.

Sec. IS. State guidelines for child support awards.

Sec. 19. Availability of social security numbers for child support enforcement
purposes!

Sec. 20. Extension of eligibility under title XIX when support collection results in
termination of AFDC eligibility.

Sec. 21. Collection of past-due support from Federal tax refunds.

Sec. 22. Wisconsin child support initiative.

Sec. 23. Sense of the Congress that State and local governments should focus on the
problems of child custody, child support, and related domestic issues.

PURPOSE OF THE PROGRAM

Sec. 2. Section 451 of the Social Security Act is amended by
striking out "and obtaining child and spousal support,” and insert-
ing in lieu thereof "obtaining child and spousal support, and assur-
ing that assistance in obtaining support will be available under this

Aug, 16. 1984
[HR. 4325]

Child Support
Enforcement
Amendments of
1984.

42 usc 1305

note.

42 USC 651
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PUBLIC LAW 08-378—AUG. 10, 1084

"() The State must extend its withholding system under this
subsection so that sucli system will include withholding from
income derived within such Slate in cases where the applicable
support orders were issued in other Slates, in order to assure
that child support, owed by absent parents in such State or nny
other Stale will he collected without regard to the residence fir
the child Tor whom the support is payable or nt such child™
custodial parent.

"(10) Provision must, he made for terminating withholding.

"(c) Any Slale may nt its option, under its plan approved under
sec’ioa 454, establish procedures under which support payments
under this part will be made through the Slate agency or other
entity which administers the State’s income withholding system in
any case where either the absent parent, or the custodial parent
requests it, even though no arrearages in child support payments
nre involved and no income withholding procedures have been
instituted; but in any such case an annual fee for handling nnd
processing such payments, in an amount not exceeding the actual
costs incurred hy the Stale in connection therewith or $25, which-
ever is less, shall lie imposed on the requesting parent hy the Stale.

”(D If a State demonstrates to the satisfaction of the Secretary,
through the presentation to the Secretary of such data pertaining io
caseloads, processing times, administrative costs, and average sup-
port collections, and such other data or estimates as the Secretary
may specify, that the enactment of any law or the use of any
procedure or procedures required hy or pursuant to this section will
not increase the effectiveness and efficiency of Ihe Stale child
support, enforcement program, the Secretary may exempt the State,
subject to the Secretary’s continuing review nnd to termination of
the exemption should circumstances change, from the requirement
to enact- the law or use the procedure or procedures involved.

”(e) For purposes of this section, the term ‘overdue support’ means
the amount of n delinquency pursuant to an obligation determined
under a court, order or nil order of an administrative process
established under State law, for suppoit and maintenance of n
minor child which is owed to or oil behalf of such child, or for
support nnd maintenance of the absent parent’s spouse (or former
spouse) with whom the child is living if and to the extent thnt.
spousal support (with respect to such spouse or former spouse) would
he included for purposes of paragraph (4) or (tl) of section 454. At the
option of the Slale, overdue support may include nmounts which
otherwise meet the definition in the first sentence of this subsection
but which arc owed to or on behalf of a child who is not a minor
child. The option to include support owed to children who are not
minors shall apply independently to each procedure specified under
this section.”.

(c) Section 454(0X11) of such Act is amended to read as follows: "(B)

an application fee for furnishing such services shall he imposed,
which shall he paid hy the individual applying for such services, or
recovered from the absent parent, or paid by the Slate out of its own
funds (the payment of which from State funds shall not be consid-
ered as nn administrative cost of the State for the operation of the
plan, and shall he considered income to the program), the amount of
which (i) will not exceed $25 (or such higher or lower nmount (which
shall ho uniform for nil States) as the Secretary may determine to be
nppropriale for any fiscal year to reflect increase's or decreases in

PUBLIC LAW 08-378—AUG. 10, 1081

administrative costs), and (ii) may vary among such individuals on
the basis of ability to pay (as determined by the Rinlei. and”.

(d) Section 454 of such Act (as amended hy siihserlinn ta' of thi

section) is further amended—
11; by striking out "and” nt tin* end of paragraph 110);
(2) by striking out the period at the end or paragraph (20) and
inserting in lieu thereof"; and”; and
(3) by adding after paragraph (20) the following new

paraéqrg&h: ] ]

"(21XA) nt the option of the State, impose a late payment fee
on all overdue support (as defined in section 4lid(oj) under any
obligation being enforced under this port, in an amount equal to
a uniform percentage determined by the State (not less than 3
percent nor more than O percent)of the overdue support, which
shall he payable by the absent parent owing the overdue sup-
port; nnd

"(12) assure that the fee will he collected in addition to, and
only after full payment of, the overdue support, and that, the
imposition of the late payment, fee shall not directly or indi-
rectly result in a decrease in the amount of the support which is
paid lo lie child (or spouse) lo whom, or on whose bclinlf, il is
0

to) Section 454(5) of such Act is amended by inserting after
"directly to the family" the following: ", nnd the individual will he
notified nt least annually of the amount of the support payments
collected;”.

(f) Section 454 of such Act is further nmended by adding at the end
thereof (after and below paragraph (21) (as added hy subsection (tl) of
this section)) the following new sentence:

“The State may allow the jurisdiction which makes the collection

involved to retain any application fee under paragraph (OMB) or any

late payment fee under paragraph (21).”.

(9)(1) Except as provided in paragraphs (2) and (3), the -mend-
merits made hy this section shall become effective on October 1,
1085.

(2) Section 454(21) of the Social Security Act (as added by subsec-
tion (d) of this section), nnd section 400(c) of such Act (ns added by
subsection (li) of this section), shnll be effective witli respect to
supporl owed for any month beginning after the dale of the enact-
ment. of this Act.

(3 In the case of a State with respect, to which the Secretary
Health nnd Human Services has determined that Stale legislation Is
required in order to conform the State ﬁlan approved under part 1)
of title IV of Hie Social Security Act to the requirements imposed by
nny amendment made by this section, tho State plan shall not he
regarded ns fniling to comply wilh the requirements of such part
solely hy reason of its failure to meet the requirements imposed by
such amendment prior to the beginning of the fourth month begin-
ning nftcr the end of the first session of the Stole legislature which
ends on or after October 1. 1085. For purposes of the preceding
sentence, the term “session * means a regular, special, budget, or
other session of a Sintc legislature.

FF.I1KIAI, MATCIIINO OF ADMINISTRATIVE COSTS

8 STAT. 1311
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Sec. 4. (a) Section 455(a) of the Social Security Act is nmended— 42 USUSR
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9S STAT. 1330 PUBLIC LAW 95-378- AUG. 16. 1954

(bi It is the sense of Congress that—

(11 State and local governments must focus on the vital issues
of child support, child custody, visitation rights, and other
related domestic issues that are properly within the jurisdic—
tions of such governments;

) all individuals involved in the domestic relations process
should recognize the seriousness of these matters to the health
and welfare of our Nation’s children and assign them the
highest priority; and

(3*a mutual recognition of the needs of all parties involved in
divorce actions will greatly enhance the health and welfare of
America’s children and families.

Approved August 16,1984,

LEGISLATIVE HISTORY-H.R. 4325:

HOUSE REPORTS: No. 98-52" (Comm, on Ways and Means: and No. 95-925 (Comm.
of Conference).
SENATE REPORT No. 98-387 (Comm, on Finance'
CONGRESSIONAL RECORD:
Vol. 129 (1983): Nov. 16, considered anc passed House.
Vol. 130 (1984): Apr. 25, considered and passed Senate, amended.
Aug. 1 Senate agreed to conference report.
Aug. 8 House agreed to conference ieport.
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 20. No. 33 (1984):
Aug. 16, 1984, Residential statement.
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Introduced:

1/18/85

Referred: Health,Education & Social
Services, Judiciary and Finance

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

BE

HOUSE BILL NO. 92
IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL
For anAct entitled: "An Act relating to child and spousal support; and
providing for an effective date."
IT EF,ACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.10 is amended by adding a new section to read:
Sec. 09.10.095. ACTIONS FOR ESTABLISHMENT OF PARENTAGE. A
person may bring an action to adjudicate parentage only if it is com—
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menced before the child whose parentage is at issue reaches the age of

18.

Sec. 2. AS 09.65.132 is amended to read:

Sec. 09.65.132. INCOME WITHHOLDING [ASSIGNMENT] ORDER FOR CHILD

SUPPORT. (a) A judgment, court order, or order of the <child support

enforcement agency (AS 47.23) providing for the support of a minor

child must [SHALL] contain an income withholding [ASSIGNMENT] order.

(b) An income withholding [ASSIGNMENT] order must [SHALL] direct

the obligor, the obligor®s employer, future employer, and any person,

political subdivision, cr department of the state to withhold [ASSIGN]

money due or to be duethe obligor and pay the money to the [OBLIGEE

OR, WHERE THF, ORDER IS ISSUED TO THE CHILD SUPPORT ENFORCEMENT AGENCY

(AS 47.23) UR COLLECTIONS ARE BEING MADE THROUGH THE CHILD SUPPORT EN-—
Q)
IMPOSED BY

FORCEMENT AGENCY, TO THAT] agency, in an amount determined under

of this section [SUFFICIENT TO MEET THE SUPPORT PAYMENTS

THE COURT OR BY THE CHILD SUPPORT ENFORCEMENT AGENCY UNDER AS 47.23.-

1407 .
©

on behalf of an [AN] obligee or person or public

1

The agency,

HB 92
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1 agency designated to receive support payments® may request an income
2 withholding [ASSIGNMENT] order to take effect by alleging in a sworn
3 ‘ statement that the obligor is in arrears in an amount at least equal
4 Agd. to the support payable for one month [HAS FAILED TO MAKE A SUPPORT
5 PAYMENT IN FULL WITHIN 45 DAYS OF THE DATE THE PAYMENT WAS DUE] and by
6 filing that statement with the court.

7 @) an application is [HAS BEEN] filed with the clerk of
court ” the obligor must be served with notice, in the manner provided
by Rule 5 of the Rules of Civil Procedure, on [SHALL BE SENT BY CER-

PL =W

10 TIFIED MAIL, RETURN RECEIPT REQUESTED, TO THE LAST KNOWN ADDRESS OF
11 THE OBLIGOR. THE NOTICE SHALL BE POSTMARKED NO LATER THAN 10 DAYS
12 AFTER] the date on which the application is [WAS] filed. The notice
13 (UfiA. n-.ust [AND SHALL] inform the obligor that the income withholding order
14 [ASSIGNMENT] will take effect 15 days after the date on which the
15 notice was served [RECEIVED] unless the obligor requests a hearing
16 within 15 days after the notice was served [SENT]. If the obligor
17 request.? a hearing, an income withholding order [ASSIGNMENT] may not
18 take effect until the conclusion of the hearing. The court shall hold
19 a hearing requested under this section within 15 days after the date
20 the obligor requests the hearing, to determine if there are any mis-

21 takes of fact which would make the withholding order improper or if
22 D the amount to be withheld is incorrect. Notice of the withholding
23 decision must be sent to the obligor within 45 days after the i:otice
24 of proposed withholding. [IF THE OBLIGOR PAYS ALL SUPPORT PAYMENTS DUE
25 BEFORE THE HEARING, AN INCOME ASSIGNMENT ORDER MAY HOT TAKE EFFECT.]

26 (e) The obligee or person or public agency that requested the
27 income withholding [ASSIGNMENT] order shall immediately send a copy of
28 the income withholding [ASSIGNMENT] order by certified mail to persons
29 who may owe money to an obligor. An income withholding [ASSIGNMENT]

HB 92 -2-



order made under this section is binding upon a person, employer,

political subdivision, or department of the state 1immediately upon
receipt of a copy of the income withholding [ASSIGNMENT] order. The
employer must begin withholding the specified amount from the employ—
ee"s wages no later than the first pay period that occurs 14 days

after the mailing date on the notice. The amount withheld must be
sent to the agency.

) An employer may not discharge, discipline, or refuse
employ an obligor on the basis of an income withholding order [ASSIGN—
MENT] under this section. If an employer discharges, disciplines. or
refuses to employ an obligor because of an income withholding obliga-
tion, the court, after notice and hearing, may o-der reinstatement or
restitution to the obligor, or both. A person who violates this
subsection or a regulation adopted to implement it, is guilty of a
misdemeanor and , upon conviction, is punishable by a fine of not more
than $1,000.

(@ An income withholding order [ASSIGNMENT] under this section
has priority over all other attachments, executions, garnishments, or
other legal process brought under state law against the same wages
[ASSIGNMENTS UNLESS OTHERWISE ORDERED BY THE COURT]. An income with—
holding order [ASSIGNMENT] 1is not limited to the wages of an obligor
but may include all money owed to the obligor not otherwise exempt by
law. Exemptions under AS 09.38 do not apply to income assignments
under this section[; HOWEVER, 50 PERCENT OF THE OBLIGOR"S NET DISPOS—
ABLE EARNINGS IS EXEMPT FROM EXECUTION UNDER THIS SECTION. IN THIS
SUBSECTION, "NET DISPOSABLE EARNINGS™ HAS THE MEANING GIVEN IN
15 U.S.C. 1672].

(h) The amount withheld from the obligor"s wages must be equal

to the current support obligation, up to the limits of 15 U.S.C. sec.

-3- HB 92
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1673 (u). If the current support payment does not equal the limits of

15 U.S.C. sec. 1673(b), an additional amount may be withheld toward
any arrearages. The combined total amount withheld for current sup-
port and arrearages may not exceed <che limits cf 15 U.S.C. sec.
1673(b).

(i) An obligor may petition the court to terminate the with-
holding of income upon good cause shown, such as the emancipation of a
child for whom support is paid, the lack of contact by the agency with
the obligee, or the timely payment history of an obligor for a three-
year period.

() The court may order an obligor topay all court [COURTS]
costs involved in an income withholding [ASSIGNMENT] proceeding under

this section.

* Sec. 3. AS 25.20.050 is amended by adding a new subsection to read:

(e) An action to adjudicate parentage mustbe permitted to be

initiated until the child whose parentage is at issue reaches age 18.

* Sec. 4. AS 25 is amended by adding a new chapter to read:

Chapter 26. INTERSTATE INCOME WITHHOLDING ACT.
Sec. 25.26.010. PURPOSE. The purpose of this chapter is to
enhance the enforcement of support obligations (1) by providing a
quick and effective procedure for the withholding of income derived in
this jurisdiction to enforce support orders of other jurisdictions,
and (2) by requirr® that income withholding, to enforce the support
orders of this jun on, be sought in other jurisdictions. This
chapter must be construed liberally to effect that purpose.
Sec. 25.26.020. INITIATION OF INCOME WITHHOLDING AND COOPERATION
WITH OTHER JURISDICTIONS. On behalf of a client, or on application of
a resident obligee or obligor of a support order issued by this state,

or by an agency to whom the obligee has assigned support rights, the

HB 92 -4-
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Alaska child support enforcement agency Shall request t.ie agency of
another jurisdiction in which the obligor derives income to obtain an
income withholding order. The Alaska agency shall compile and trans—
mit to the agency of the other jurisdiction all documentation required
to enter a support order for this purpose. The Alaska agency also
shall transmit to the agency of the other jurisdiction a certified
copy of any subsequent modifications of the support order. If the
Alaska agency receives notice that the obligor is contesting 1income
withholding in another jurisdiction, it shall promptly notify the
individual obligee of the date, time, and place of the hearings and of
tlie obligee™s right to attend.

Sec. 25.26.030. RESPONSIBILITIES FOR ENTERING A SUPPORT ORDER OF
ANOTHER JURISDICTION FOR PURPOSES OF INCOME WITHHOLD".NG. (@) Upon
receiving from an agency of another jurisdiction a support order of
another jurisdiction, along with the documentation specified in (b) of
this section, the Alaska agency shall file the documents with the
clerk of the court in which withholding is being sought. The clerk of
the court 3hall accept the documents filed.- The acceptance consti—
tutes entry of the support order under this chapter.

(b) The following documentation is required for the entry of a
support order of another jurisdiction:

(1) a certified copy of the support order with all modi—
fications m
(.2 a certified copy of an 1income withholding order, if

any, still in effect;

3) a copy of the portion of the income withholding

of the jurisdiction, which issued the" support order, which states the
requirements fcr obtaining income withholding under the laws of that

jurisdiction;

-5- HB 92
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(4) a sworn statement of the obligee or certified statement
of the agency of the arrearages and the assignment of support rights,
if any,

(5) a statement of

(A) the name, address, and social security number of
the obligor, if known;

(B) the name and address of the obligor®s employer or
of any other source of income of the obligor derived in this
state against which income withholding 1is sought;

(¢) th>name and address of the agency or person to
whom support payments collected by income withholding must be
transmitted.

(c) If the documentation received by the agency under (a) of

this section does not conform toth.j requirements of (b) of this
section, the agency shall remedy any defect that it canwithout the
assistance of the requesting agency or person. If the agency Iis

unable to make such corrections, the requesting agency cr person must
immediately be notified of the necessary additions or corrections. In
neither case may the documentation be returned. The agency shall file
with the court the documentation required by (a) and (b) of this
section even if it is not in theusual form required by the laws or
court rules of this state, so long as the substantive requirements of
this section are met.

(d) A support order entered under (a) of this section is en-
forceable by an income withholding order against 1income dirived 1in
this state, in the manner and with the effect set out in A-. 25.26.040
-- 25.26.100 and AS 09.65.132. Entry of the order does lot confer
jurisdiction on the courts or agencies of this state for ;.ny purpose

other than income withholding.
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Sec. 25.26.040. NOTICE. (a) On the date that a support order
is entered wunder AS 25.26.030, the agency shall serve upon the
crbligor, 1in accordance with AS 09.65.132(d), notice of a proposed
income withholding. That notice must contain the same information
required by AS 09.65.122(d). The notice must also advise the obligor
that the income withholding was requested on the basis of a support
order of another jurisdiction.-

(b) if the obligor seeks & hearing to contest the proposed
income® withholding,- the agency shell immediately notify the requesting
agency, the obligee, 1 the obligor, or ah attorney fdr either, of
the date, time, and place of the hearing, and of the obligee™ right
to attend- the-hearing/

Sec. 25.26.050. INCOME WITHHOLDING HEARING. (a> At a hearing
contesting proposed income withholding based on a suppdrt order en—
tered under AS 25.26.030,- the entered order, accompanying sworn or
certified statement, and a certified copy of an income withholding
order,, if any", still in effect, constitute prima facie proof, without
further proof or foundation, that (1) the support order is valid; 2
the amount of current support payments and arrearages 1is as stated;
and (3) the obligee would be entitled to income withholding under the
laws of the jurisdiction that issued the support order.

(b) Once a prime facie case has been established, the obligor
may- raise only the following, with the- burden on the obligor to estab-—

lish the defenses:

(€D that withholding is not proper because of a mistake

fact- that is not> rea judicata- concerning such matter” as an- error® in
thes amount of-urrent support owed or arrearage that had accrued;
mistaken-identi-ty"- of- the obligor; or error in the amount of iiYcome to

be withheld-;

-7- H- 92
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2 that the court or agency that issued the support order
entered under this chapter lacked personal jurisdiction over the
obligor;

3) that the support order entered under this chapter was
obtained by fraud; or

“4) that the statute of limitations precludes enforcement
of all or part of the arrearages.

(c) If the obligor presents evidence that constitutes a full or
partial defense, the court shall, on the request of the obligee,
continue the case to permit further evidence relative to the defense
to be adduced by either party. However, if the obligor acknowledges
liability sufficient to entitle the obligee to income withholding, the
court shall require income withholding for the payment of the current
support obligation under the support order and of so much of any
arrearages as is x,ot in dispute, while continuing the <case with re-
spect to those matters still in dispute. The ~court shall determine
those matters still in dispute as soon as possible, and, if appropri-
ate, shall modify the withholding order to conform to that resolution.

(d) In addition to othur proceduraldevices available to a
party, any party to the proceeoing, or a guardian ad [litem or other
representative of the child, may adduce testimony of witnesses 1in
another state, including the parties, and of any of the children, by
deposition, written discovery, photographic discovery such as vid-
eotaped depositions, or personal appearance before the court by tele-
phone or photographic means. The court, on its own motion, may direct
that the testimony of a person be taken in another state and may
prescribe the manner in which and the terms upon which the testimony
is to be taken.

(e) A court of this state may request the appropriate court or



agency of another state to hold a hearing tp adduce evidence, to
permit a deposition to be taken to order a party to. produce <? give
evidence under other procedures of that state, and to forward to the
court of this state certified copies of the evidence adduced 1in com—
pliance with the request.

(f) Upon request of a court or agency of another state the
courts of this state, which are competent to hear support matte:.?, may
order a person in this state to appear at a hearing or deposition
before the court to adduce evidence or tp produce op give evidence
under other procedures available in this state, A certified copy of
the evidence adduced, such as a transcript or videotape, must be
forwarded by the clerk of the court to the requesting courtor agency.

(@) A person within this state may voluntarily testify by state—
ment or affidavit in this state for use iIn a proceeding to obtain
income withholding outside this state.

Sec. 25.26.060. INCOME WITHHOLDING ORDER. If the obligor does
not request a hearing in the time provided, or if a hearing 1is held
and it is determined that the obligee has or 1is entitled tp income
withholding under the local law of the jurisdiction thit 1issued the
support order, the court shall issue an income withholding order under
AS 09.65.132. The agency shall notify the requesting agency or person
of the date upon which withholding will begin.

Sec. 25.26.070. NOTICE TO EMPLOYER AND OTHER PROVISIONS. The
provisions of AS 09.65.132 apply to income withholding based on a
support order of another jurisdiction entered under this chapter.

Sec. 25.26.08f. DISTRIBUTION OF COLLECTED SUPPORT PAYMENTS. (@)
The income withholding order must direct payment to be made to the
agency. The agency shall transmit to the agency or person designated

in AS 25.26.030(b)(5)(C) payments received under an income withholding
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order that is based on a support order of another Jurisdiction entered
under this chapter.

(b) A support order entered under AS 25.26.030 does not nullify,
and is not nullified by, a support order made by a court of this state
under any orAn* law, or a support order made by a court of any other
state. Amounts collected by withholding of income must be credited
against the amounts accruing or accrued for any period under a support
order issued by either this state or another state.

Sec. 25.26.090. CHANGES INORIGINAL ORDER. The agency, upon
receiving a certified copy of an amendment or modification to a sup-
port order entered under AS 25.26.030, shall initiate, as though the
order were a support order of this state, necessary procedures to
amend or modify the income withholding order of this state which was
based upon the entered support order. The court shall amend or modify
the income withholding order to conform to the modified support order.

Sec. 25.26.100. CHANGES IN JURISDICTION. If the agency deter-
mines that the obligor has obtained employment in another state or has
a new or additional source of 1income 1in another state, it shall
promptly notify the agency that requested the income withholding of
the changes, and shall forward to that agency all information it has
or can obtain with respect to the obligor®s new address and the name
and address of the obligor®s new employer or other source of 1income.
The agency shall include with the notice a certified copy of the
income withholding order in effect in this state.

Sec. 25.26.110. VOLUNTARY INCOME WITHHOLDING. A person who 1is
the obligor on a support order of another jurisdiction may obtain
voluntary incoma withholding by filing with the agacy a request for
the withholding and a certified copy of the support order of the other

jurisdiction. The court shall issue an income withholding order under
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AS 09.65.132. Payment must be made to the agency.

Sec. 25.26.120. CHOICE OF LAW. (@) The law of this state
applies in all actions and proceedings concerning the issuance, en—
forcement, and duration of income withholding orders sued by a court
of this state, based upon a support order of another jurisdiction
entered under AS 25.26.030, except as provided in (b) of this section.

(b) The law of the jurisdiction that issued the support order
governs the following:

(1) the interpretation of the supportorder entered under
AS 25.26.030, including amount, form of payment, and the duration of
support;

(2) the amount of support arrearages necessary to require
the issuance of an income withholding order.

Sec. 25.26.130. ADDITIONAL REMEDIES. The remedy provided in
this.chapter is in addition to, and not in substitution for, any other
remedy otherwise available to enforce a support order of another
jurisdiction. Relief under this chapter may not be denied, delayed,
or otherwieffected because of the availability of other remedies,
nor may relief uidev any other statute be delayed or denied because of
the availability of the remedy in this chapter.

liec. 25.26.200. DEFINITIONS. In this chapter,

(1) "agency" means the child support enforcement agency of
the Alaska Department of Revenue (AS 47.23) and, when the context
requires, means either a court or an administrative unit of another
jurisdiction with functions similar to those described in this chap—
ter, including the issuance and enforcement of support orders;

(" “"child" means a person, whether above or below the age
of majority, with respect to whom a support order exists;

(3) “court" means the superior court of this state and,
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when the context requires, means either a court or an agency of anoth-
er jurisdiction with functions similar to those described 1in this
chapter, 1including the issuance and enforcement of support orders;

4) "employer™ means a payor of income;

(5) "income™ means all money owed to an obligor, including
wages, that is not otherwise exempt by law;

(6) "income derived in this jurisdiction™ means income, the
payor of which is subject to the jurisdiction of this state for the
purpose of imposing and enforcing 1income withholding under AS 09.-
65.132;

) "jurisdiction™ means a state or political subdivision,
territory, or possession of th« United States, the District of
Columbia, and the Commonwealth 0o, Puerto Rico;

(€)) "obligee" means a peuon or entity entitled to receive
support under an order of support; the term includes an agency of
another jurisdiction to which a person has assigned his or her right

of support;

9 "obligor” means a person required to make payments
under the terms of a support order for a child, spouse, or former
spouse;

(10) "support order"™ means an order, decree, or judgment

for the support, or for the payment of arrearages on the support, of a
child, spouse, or former spouse, issued by a court or agency of anoth-
er jurisdiction, whether interlocutory or final, whethar prospectively
or retroactively modifiable, and whether incidental to a proceeding
for divn-.e, judicial or Jlegal separation, separate maintenance,

paternity, guardianship, civil protection, or other proceeding.

28 PifJ-TH* Sec. 5. AS 47.23.020(a) 1is amended to read:
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(1) obtain, enforce, and administer child jpport orders of
the superior courts of the state;

(2) adopt regulations to carry out the purpose of this
chapter” including regulations that [WHICH] establish

(A) schedules for determining the amount an obligor is
liable to contribute toward the support of an obligee under this
chapter and under 42 U.S.C. 651 -- 665 (Title 1V-D, Social Secu-
rity Act);

(B) procedures for hearings conducted under AS 47.23.-
170; and

(C) subject to AS 47.23.025 and to federal law, a
uniform schedule of penalties and a rate of interest on arrear-
ages of support that must [SHALL] be ~charged the obligor upon
notice if child support payments are 10 or more days overdue or
if payment is made by a check backed by insufficient funds;

(3) administer and enforce the Uniform Reciprocal Enforce-
ment of Support Act (AS 25.25);

(4) establish, enforce, and administer child support obli-
gations administratively in accordance with this chapter;

(5) administer the state plan required under 42 U.S.C. 651
-- 665 (Title 1V-D, Social SecurityAct) asamended;

(6) disburse child support payments collected by the agency
to the obligee togetli > with interestcharged under (2)(C) of this
subsection; [AND]

(7) deposit penalties charged under (2)(C) of this sub-
section in the general fundj®

(8) administer and enforce the Interstate Income Withhold-
inR Act (AS 25.26);

(9~ enforce and administer spousal support orders only if a
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spousal support obligation has been established with respect to the

2 spouse and if the support obligation established with respect to the
3 child of that spouse is also being administered; and

4 (10) obtainmedical support orders as part of a child sup-
5 port order if health care coverage is available to the obligor at a
6 reasonable cost.

7 * Sec. 6. AS 47.23.023 1is amended to read:

pi VI .33S'*

8 Sec. 47.23.025. RATES OF PENALTY AND INTEREST. A penalty im-
9 under AS *7.23.020(a)(2)(C) must be 6 percent [MAY NOT BE AT A
10 RATE THAT EXCEEDS THE RATE OF INTERESTIMPOSED ON DELINQUENT TAXES
IT UNDER AS 43.05.225], The rate ofinterest imposed under AS 47.23.-
12 020(a)(2)(C) must [SHALL] equal the rate imposed under AS 43.05.225 or
13 a lesser rate that is the maximum rate of interest permitted to Dbe
14 imposed under federal law.

15 Sec. 7. AS 47.23.045 is amended to read:
1 /WS-3# Sec< 47.23.045. DETERMINATION OF SUPPORT OBLIGATION. The agency
17 may appear in an action seeking an award of support on [IN] behalf of
18 a child owed a duty of support, or to enforce a spousal support order
19 if a spousal support obligation has been established and if the sup-
20 port obligation, established with respect tc a child of that spouse,
21 is also being administered, and may also appear in an action seeking
22 modification of a support order, decree or judgment already entered.
23 Action under this section may be undertaken upon application of an
24 obligee, or at the agency"s own discretion if the obligor is liable to
25 the state under AS 47.23.120(a) or (b).

26 Sec. 8. AS 47.23.060(c) is amended to read:
27 Mija PLfo&f (¢) In a court proceeding where the support of a minor child is
28 at issue, the court may order either or both parents to pay the amount
29 necessary for support, maintenance, nurture® and edrration of the

HB 92 -14-



1 child. The court shall issue a medical support order as part of a

2 child support order if health care coverage 1is available tc the
3 obligor at a reasonable cost. Upon a showing of good cause the court
4 may order the parents required to pay support to give reasonable
5 security for payments. An order for prospective child support may be
6 modified or revoked as the court .onsiders necessary.
7 * Sec. 9. AS 47.23.150(a) 1is amended to read:
8 {to-. (@) Action to enforce a support order administratively under
evtA/i-Uur iAl
9v.I>4 AS 47.23.230 -- 47.23.270 is initiated by the agency serving a notice
SIA
on the obligor of the obligor s liability under the support order.
Ai W4 13 2w
11.2vJJti* Tnotice under this subsection shall be served personally or by regis-
Aii.

TERED, CERTIFIED, OR INSURED MAIL, RETURN RECEIPT REQUESTED, FOR
13 (xnnk/iw RESTRICTED DELIVERY ONLY TO THE PERSON TO WHOM THE NOTICE IS DIRECTED

1444 .13 OR TO THE PERSON AUTHORIZED UNDER FEDERAL REGULATION TO RECEIVE THAT

15 PERSON®"S RESTRICTED DELIVERY MAIL.]
16 * Section 10. AS 47.23.226 is amended to read:
17 Y sec. 47.23.226. ACTION TO COLLECT CHILD SUPPORT. To commence an

1 8 H action to collect the payment due, the custodian of a child, or the
PLW-iU

19 agency on behalf of that person, shall file with the court (1) a
20 petition requesting establishment of a judgment; (2) an affidavit that
21 states that one or more payments of child support are 30 or more days
22 pact due and that specifies the amounts past due and the dates they
23 became past due; and (3) notice of the obligor> right to respond.
24 Service on the obligor must [SHALL] be in the manner provided in
25 AS 47.23.265 [BY THE RULES OF CIVIL PROCEDURE FOR SERVICE OF SUMMONS
26 IN A CIVIL ACTION]. The child"s custodian, or the agency on behalf of
27 the custodian, shall file with the court proof of service of the
28 petition, affidavit, and notice. The obligor shall respond no later
29 than 15 days after service by filing an affidavit with the court. If
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1 the obligor 3 affidavit states that the obligor has paid any of the

2 amounts claimed to be delinquent, describes in detail the method of
3 payment or offers any other defense to the petition, then the obligor
4 is entitled to a hearing. After the hearing, if any, the court r 11
5 enter a judgment for the amount of money owed. If the obligor does
6 not file an affidavit under this section, the court shall enter a
7 default judgment against the obligor.
8 * Sec. 11 AS 47.23.250(1) is amended to read:
9 tyx0iik/n (i) Exemptions under AS 09.38 do not apply toproceedings to
s*?)*enforce the payment of child support under AS 47.23.230 -- 47.23.270;

however> 50 percent of the obligor®s net disposable earnings is exempt

12{ ~J 2 frc,m execution under AS 47.23.230 -- 47.23.253 [47.23.270]. In this

tlJyJl/*/\IOAsubsection, "net disposable earnings"™ has the meaning given in 15
1672.

15 * Sec. 12. AS 47.23.255 is amended to read:

Sec. 47.23.255. INCOME WITHHOLDING [ASSIGNMENT] ORDERS. (@) The

aguncy shall pay the obligee all money recovered by the agency under

18j~j~~~~n income withholding [ASSIGNMENT] order except for costs that are

N r W,redrom cre <k"BT"

206 (b) Notwithstanding AS 47.23.250, an income withholding [ASSIGN-
21 MENT] order contained in a decision of the agency that has not been
22 set aside by the superior court under AS 47.23.220 must [SHALL]  be
23 enforced under the procedure established in AS 09.65.132.

24 . * Sec. 13. AS 47.23.260 is amended to read:
25 J Sec. 47.23.260. CIVIL LIABILITY UPON FAILURE TO COMPLY WITH AN
26 v ORDER OR LIEN. If any person, p itical subdivision, or department of
27 the state (1) fails to make an answer to an order to withhold and
28 deliver within the time prescribed 1in AS 47.23.250; (2) fails or
29 refuses to deliver property in accordance with an order issued under
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1 AS 47.23.250; (3) pays over, releases, sells, transfers, or conveys

2 real property subject to a lien filed under AS 47.23.230 to or for the
3 benefit of the obligor or any other person; (4) fails or refuses to
4 surrender upon demand property attached; (5) fails or refuses to honor
5 an assignment of wages or an income withholding [ASSIGNMENT] order
6 under AS 09.65.132 presented by the agency, the person, political
7 subdivision, or department of the state isliable to the agency 1in an
8 amount equal to100 percent of the amount constituting the basis of
9 the lien, order to withhold and deliver, attaclunent, or withholding
10 [ASSIGNMENT] of wages or income, together with costs, interest, and
11 reasonable attorney fees.

12 * Sec. 14. AS 47.2.3.265(a) is amended to read:

3 Mik£E. a Except as otherwise provided under this chapter, when a
G @ P P P

14/w™J>- notice, paper, or other document is required by this chapter to be
Pi-46

15 given or served upon a person by the agency, the notice, paper, or
16 otherldocument may be served as required by Rule 5, Alaska Rules of
17 Civil Procedure [SENT BY REGISTERED OR CERTIFIED MAIL TO THE LAST

18 KNOWN ADDRESS OF THAT PERSON]. [SERVICE BY MAIL UNDER THIS CHAPTER IS
19 EFFECTED WHEN THE NOTICE, PAPER, OR OTHER DOCUMENT IS PROPERLY AD-
20 DRESSED REGISTERED OR CERTIFIED, AND MAILED.]

21 * Sec. 15. This Act takes effect immediately in accordance with AS 01.-

22 10.070(c).

-17- HB 92



S T M BILL SHEFFIELD, GOVERNOR
REPLY TO:

DEPARTMENT OF LAW 11031 vV 4th A VENUE

SUITE 200

ANCHORAGE, ALASKA 99501
OFFICEOF THEATTORNEY GENERAL PHONE: 1907) 276-3550

5 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
January 31, 1985 FAIRBANKS, ALASKA 99701
PHONE: 1907) 452-1508

EIPOUCH K - STATE CAPITOL
JUNEAU, ALASKA 99811
PHONE: 1907) 465-3600

465-3603
The Honorable Max Gruenberg
Alaska State Legislature
Pouch V
Juneau, AIC 99811

Re: HB 92 Child and Spousal
Support

Dear Representative Gruenberg:

Holli Ploog asked me to send you the material you re—
guested during the public hearing on HB 92. I have enclosed a
copy of the Revised Uniform Reciprocal Enforcement of Support Act
(1968), */ as well as copies of 15 U.S.C. 1673 and the Model
Interstate Income Withholding A.ct (with commentary).

The Department of Law has no proposed amendments to the
statutes which control establishment or enforcement of interstate
or intrastate child support actions.

By tomorrow | plan to have completed a response to your
guestion regarding due process notice requirement.

Sincerely yours,

NORMAN C. GORSUCH
ATTORNEY GENERAL

By:
Jlizabeth L. Shaw
Assistant Attorney General

ELS :bap
Enclosure
cc: Holli Ploog

*/ In a quick comparison of our statutes and the Revised Uniform
Reciprocal Enforcement of Support Act, 1 highlighted the are”- of
difference which 1 spotted.
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MODEL INTERSTATE INCOME WITHHOLDING ACT

SECTION 1. GENERAL PROVISIONS

(a-} Purpose: The purpose of this Act is to enhance the
enforcement® of support obligations by providing a quick and
effective procedure for the withholding of 1income derived 1in
this jurisdiction to enforce support orders of other
jurisdictions and by requiring that income withholding, to
enforce the support orders of this jurisdiction, be sought in
other jurisdictions. This Act shall be construed Lliberally to
effect that purpose.

(b) Definitions: As used 1in this Act:

(1) "Support order"means any order, decree, or judgment
for the support, or for the payment of arrearages on such
support, of a child, spouse, or former spouse 1issued by a court
or agency of another jJurisdiction, whether interlocutory or
final, whether or not prospectively or retroactively
modifiable, whether incidental to a proceeding for divorce,
judicial or legal separation, separate maintenance, paternity,
guardianship, civil protection, or otherwise.

(2) "Jurisdiction" means any state or political
subdivision, territory or possession of the United States, the
District of Columbia, and the Commonwealth of Puerto Rico.

(3) "Court™ means the [insert name] court of this state
and, when the context requires, means either the court or
agency of any other jurisdiction with functions similar to
those defined in this Act, including the. issuance and
enforcement of support orders.

(€)) "Agency" means the “[insert name N the income
withholding agency] of this state and, when the context
requires, means either the court or agency of any other

jurisdiction with functions similar to those defined 1in this
Act, 1including the-issuance and enforcement of support orders.

(5) "Child" means t:ny child, whether above or below the age
of majority, tith respect to whom a support order exists.

(6) "Obligor"™ means any person required tc make payments
under the terms of a support order for a child, spouse, or
former spouse. |

(7) "Obligee"™ means any person or entity which 1is entitled
to receive support under an order of support and shall 1include
an agency of another jurisdiction to which a person has
assigned his or her right to support.



(8) "Income™ means [income] as defined 1in section [cite to
definition of income in state withholding law].

(9) "[Employer] [Payor]" means any payor of 1income.

(10) "Ificome derived 1in this jJurisdiction”™ means any 1income,
the payor of. which 1is subject to the jurisdiction of this state
for the purpose of imposing and enforcing 1income withholding

under sections through _ [state"s regular intrastate
income withholding procedures].

(c) Remedies Additional to Those Now Existing: The remedy
herein provided 1is in addition to. and not in substitution for.
any other remedy otherwise available to enforce a support order
of another jJurisdiction. Relief under this Act shall not be
denied, delayed. or otherwise affected because of the
availability of other remedies, nor 6hall relief wunder any

other statute be delayed or denied because of the availability
of this remedy.

COMMENT

Subsection (a) states the twofold purpose of the Act:
first, = to establish a quick and effective procedure for
withholding of 1income 1in the enacting state in order to enforce
a sister state support order, and, second, to require that the
appropriate agency 1in the enacting state seek to have its own
support orders enforced in other states by the interstate
withholding mechanism. The larger purpose of the Act is
intended to enhance interstate support enforcement and the Act
should be liberally interpreted and construed toward that end.

As used throughout this commentary, the term "forum state™
will refer to the state being asked to utilize 1its withholding
system to enforce a sister state order. The term "requesting
state” will refer to the state which seeks this assistance from
the forum state.

Most state child support and income withholding laws define

frequently used terms. These definitions, for the most part,
will also apply to 1income withholding based on a support order
of another jJurisdiction. However, for purposes of interstate
income withholding, some additional terms and special

definitions ara needed and these are included in subsection

(b).



"Support order,"™ as defined 1in (b)(l), includes every Kkind
of order for the support of a child, spouse or former spouse,
no matter the nature of the legal proceeding 1in which it vaé6
entered. The Act applies to support orders issued by an
administrative agency of the requesting state, even if the
forum, state does not use an administrative process for this
purpose. Orders for the support of a 6pouse cr former spouse
are included in order to comply with the Child Support
Enforcement Amendments of 1984, which requires that 1income
withholding, along with other remedies, be available to enforce
support due to a spouse or former spouse with whom the child 1is
living. Social Security Act 5466(e). 42 U.S.C. 5666(e).

While the full faith and credit clause of the Constitution
may_ not require enforcement of orders that are non-final or
modifiable, this subsection includes non-final or temporary
support orders, as well as orders which are prospectively or
retroactively modifiable. Obligors remain free to seek
appropriate modifications 1in the state which originally issued
the support order or any other state which has personal
jurisdiction over the parties, and these changes will be
reflected 1in changes in the forum state®s withholding order.
See Sections 2, 9(a)-. It should be noted that there is no
requirement that a support order include in its terms a
conditional order of withholding 1in order to be entitled to
enforcement by this means. Arrearages need not be reduced to
judgment before this remedy 1is used and the remedy 1is available
to enforce the ongoing support obligation.

The definition of "jurisdiction,” (b)(2). does not include

foreign countries. IfT foreign nations do not utilize income
withholding, this Act could not apply. States wishing to
include foreign nations under this Act must define
"jurisdiction” accordingly. In so doing, it should be required

that foreign support decrees will be recognized under this Act
only if withholding or a similar remedy would be required under
the facts of the <case in that country and "reasonable notice
and opportunity to be heard™ was given "to all affected
persons" at the time of the support decree. Griffin v.
Griffin. 327 U.S. 220, 229 (1946).

In subsections (b)(3) and (b)(4) the enacting state should
insert the names of the court, 1if any, and agency respectively,
which are responsible for income withholding functions.
Typically, these functions might 1include sending notice to the
obligor, conducting 1income withholding hearings, and sending

notice to the payor. Depending on the context 1in which it 1is
used, "court” may refer either to the specific named court 1in
the enacting state or to the court of aqency of another state
with similar functions. States may elect to U6e an administra-—

tive agency, vrather than a court, to issue withholding orders.
"Agency" may also refer to a court or agency of a sister state
which performs similar functions.



The definition of "agency"” refers to the public agency

which. in accordance with the Child Support Enforcement
Amendments of 1984, each state must designate to administer 1its
income withholding systenm. It is assumed that 1in most 6tates
tho I1V-D agency will be the 1income withholding agency. Where

thris «is not the case drafters will have to examine the Act
carefully "and insert the name of the [1V-D agency rather than
the withholding agency where the context requires.

As a rule, where the terms ™"court™ or '"agency"™ appear in
brackets, they refer to the court or agency of the enacting
state; where they appear without brackets, they refer to the
court or agency of the sister state requesting the interstate
income withholding. At times the terms [court] (agency] appear
together. Legislative drafters 1in this case should choose the
appropriate one for their ~tate.

"Child," as defined 1in section (b)(5), 1includes both minor
children aud children above the age of majority with respect to
whom a support order e.rists. The latter might 1include college
students or other dependant children above the age of majority
such as incompetent young adults. Some states iraposa liability
for support of such "adult <children." See, e.g., D.C. Code
Ann. S§21-586 (1981); 111. Ann. Stat. <ch. 40. 5513 (Sraith-Hurd
1983). Where another state allows post-minority support, the
enacting 6tate should make its income withholding scheme
available to enforce sister state support orders pertaining to
such children. This also is consistent with the Child Support
Enforcement Amendments of 1984, which permits enforcement of
support obligations through state 1V-D agencies "on behalf of a
child who 1is not a minor child." Social Security Act 5466(e),
U.S.C. 5666(e).

"Obligor."” as defined 1in section (b)(6), 1is the term used
in this Act for the person who is required to make payments
under a support order. It corresponds generally to the term
"absent parent”™ which is wused in Title 1V-D of the Social

Security Act.

An "obligee"™ as defined 1in section (b)(7) includes not only
a person entitled to receive support payments - who might be
the custodial parent or another custodian - but also an agency
to which a person has assigned his or her right of support.

The term "income," (b)(8), for interstate withholding
purposes, 6hould be defined the same as in intrastate
withholding cases. The state"6 usual definition may simply be
cross-referenced. Using the forum state®s definition of income
should simplify administration of the interstate withholding
program and ensure thatpolicies of the forum state with
respect to what 1income 1isreachable are not contravened. See,

e.g.. Young v. Young. 467 A.2d 33 (Pa. 1983 ) in which a state



law barring attachment of municipal pension benefits was held

to bar equitable distribution of those benefits under a sister
state divorce decree.

According to federal law, states must 1include wages in
their, 1income withholding system; however, they may extend
withholding™ to 1include other types of income. Social Security
Act 5466(b);(8), 42 U.S.C. 5666(b)(8). Most states which, prior
to the federal Child Support Enforcement Amendments of 1984,
already provided for some form of 1income withholding have a

broad definition of income. For example, Illinois defines
income as "any form of periodic payment to an individual,
regardless of source, including, but not 1limited to: wages,
salary, commission, compensation as an 1independent contractor,
worker®"s compensation. disability, annuity and retirement
benefits, and any other payments made by any person, private
entity, federal ou* state government, any unit of local
government, schoci district or any other entity created by
Public Act." 111. Rev. Stat. <ch. 23 510-16.2(4) (Smith-Hurd
1983). Many states have adopted bread, <catch-all phrases 1in
defining income, such as "earnings or other entitlements to
money, without regard to source.” Arit. Rev. Stat. Ann.

SS12-2454. 25-323.

The only 1limit on a state"s definition of 1income are those
required *y other federal laws. For example, the Louisiana
Supreme Court has recently held that maritime worker®s benefits
are exempt from garnishment for child support due to ar.
anti-attachment provision of the federal Longshoremen®s and
Harbor Worker®s Compensation Act. Thibodeaux v. Thibodeaux.
454 So.2d 813 (1984). Under the Retirement Equity Act oC 1984,
Pub. L. No. 98-397, Congress has provided that retirement
benefits may be withheld to pay for child and spousal support,
provided they are based upon a "qualified domiestic relations
order”_as defined 1in the statute.

The definition of "income derived in this jJurisdiction,"

subsection (b)(10), is essentially a statement of “the
jurisdiction of the courts or withholding agency 1in the forum
state. This statute 1is not based on personal jJurisdiction over
the obligor. Rather, it 1is based on the exercise of quasi 1in
rem jJurisdiction over the obligor®s property, 1i.e.. his 1income
which 1is derived in the forum state. However, in most cases
the forum state will be where the obligor works, and this state
will also have personal jurisdiction over the obligor. The wuse

of quasi in rem jJurisdiction also distinguishes this procedure
from procedures to establish a support obligition initially.
There must be personal jurisdiction over an obligor to
establish the support obligation 1in the first 1instance. The
ability to establish personal jurisdiction by long-arm statute
for the purpose of establishing the 1initial support obligation
is limited. Kulko v. California Superior Court. 436 U.S. 84
(1978) .



The key jurisdictional question for income withholding
purposes is whether the forum state has jJurisdiction over the

payor of income. usually an employer. Only with such
jurisdiction can the forum state compel the payor to comply
with 1income withholding. In the majority of cases inwhich the

obligor 16 employed by the payor, the payor will have its
principal place of business in the forum state or will Dbe
reachable by the state"s long-arra statute because it 1is doing

business in~the state. The payor®s transaction of business in
the forum state, i.e., the obligor works there, should satisfy
the "minimum contacts"” requirement. International Shoe Co. v.
Washington. 360 U.S. 310 (.1945). In short, the forum state
will usually be where the obligor works." Preference for the
obligor-s state of employment will promote fairness by
minimizing the obligor®s expenses if he wishes to contest
withholding. The one exception to this rule might be when the
requesting state itself could obtain jJurisdiction over the
payor. In such instances. use of the state"sregular

withholding scheme may be preferred, without reverting to this
interstate Act. When a state can use 1its own long-arm statute

to reach a payor it may be assumed that it would do so rather
than use an interstate income withholding request.

There may be other instances where the forum state 1is not

where the obligor works or resides, 6uch as when income
withholding is being sought against pension benefits. The
forum state may have little or no direct <contacts with the
obligor. The Supreme Court, in Shaffer v. Heltner. 433 U.S.
186 (1977), <cast doubt on the availability of quasi in rem
jurisdiction where the defendant does not have "minimum
contacts"™ with the state where the property is located.
However, the Court in Shaffer observed that this holding did
not apply to the enforcement of a judgment. In the Court's
words:

Once it has been determined by a court of competent
jurisdiction that the .defendant is a debtor to the
plaintiff,- there would seem to be no wunfairness 1in
allowing an action to realize on the debt in a State
where the defendant has property, whether or not that

state would have jurisdiction to determine t! e
existence of the debt on an original matter. Id., at
210 n. 36.

Since Shaffer was decided, only two courts have ruled

whether or not it applies to enforcement of child support.

"The proposed regulations which implement the 1984 Child
Support Enforcement Amendments require that the requesting
state agency seek withholding in the state where the obligor 1is
employed. 49 Fed. Reg. 36803 (Sept. 19, 1984) to be codified at
45 C.F.R. 303.100(g)(3).- Legislative drafters should consult
the final regulations on this print.



Both courts held that, based wupon the enforcement of an
existing judgment exception, Shaffer did not apply. Huggins v.

h.ard, 134 Ariz. 98, 654 P.2d 32 (Ariz. App. 1982); Rich v.
Elch, 93 Misc. 2d 409, 402 N.Y.S. 2d 767 (N.Y. Sup. Ct. 1978).
Although in many cases a support order is not deemed a
judgment, policy considerations of Shaffer suggest that it be
treated as. one in this context. The Court®s purpose 1in not
recognizing..quasi in rem jurisdiction without the defendant”s
minimum contacts to the forum state 1is that it believed a
defendant should not be forced to choose between default and
defending an unliquidated claim in a state in which he has no

contacts. The Court reasoned that it would be wunfair to make a
defendant litigate the validity of a claimin an alien forum.
Child support orders are liquidatedclaims: the original order,
I"-jigated in a state with personal jurisdiction over both
parties, sets the exact amount of support. The defendant had
his day in court and now. Ilike any other defendant debtor, has
limited defenses to an enforcement actions, such as

satisfaction of the judgment.

Subsection (c) provides that income withholding may be used
in addition to any other remedies that might be available under

state law to enforce a sister state support order. These might
include remedies avilable through URESA or the Uniform
Enforcement of Foreign Judgments Act. Monies <collected wunder
other procedures will be duly credited in determining the
amount to be withheld under the withholding procedures. See
Section 8(b). The withholding procedure should not be delayed
because other remedies are available or vice versa. Since the

Child Support Enforcement Amendments of 1984 mandate the use of
withholding, however, this Act must be utilized 1in 1V-D cases
upon the accumulation of arrearages sufficient to trigger
withholding.

SECTION 2. INITIATION OF INCOME WITHHOLDING AND COOPERATION
WITH OTHER JURISDICTIONS

On behalf of any client for whom the [agency] is already
providing services, or on application of a resident of this
state, an obligee or obligor of a support order 1issued by this
state, oran agency to whom the obligee has assigned support
rights, the [agency] shall promptly request the agency of
another jurisdiction in which the obligor of a support order
derives 1income to enter the order for the purpose of obtaining
income withholding against such income. The [agency] shall
compile and transmit promptly to the agency of the other
jurisdiction all documentation required to enter a support
order for this purpose. The [agency] also shall transmit



immediately to the agency of the other Jurisdiction a
certified copy of any subsequent modifications of the support
order. If the [agency] receives notice that the obligor 1is
contesting income withholding 1in another jurisdiction, it shall
immediately notify the individual obligee of the date, time,
and place ~of the hearings and of the obligee"s right to
attend. ~_

COMMENT

This section describes the responsibility of the income
withholding agency in the enacting state to request income
withholding in another state. It is different from the
remaining sections which detail the responsibilities of the
enacting state upon receiving a request (i.e., acting as the
forum 6tate) from another state to obtain and enforce income
withholding. Under the Child Support Enforcement Amendments of
1984, both the forum and requesting state may receive 1incentive
payments for «child support <collected on an interstate basis.
Social Security Act 5458(d), 42 U.S.C. 5658(d).

The income withholding agency is required to request
interstate withholding on behalf of 1its current 1V-D clients,
as well as for state residents who apply for this service
through the IV-D agency. This <corresponds to the federal
requirement for intrastate <cases which vrequires that income
withholding services be made available to 1V-D agency clients,
both AFDC and non-AFDC. Social Security Act 5466(b)(2), 42
Uu.s.c. 5665(b)(2). Non-AFDC families may specifically apply
to the 1V-D agency to take advantage of the withholding remedy,
although many states recognize a private right of action to
seek this relief. See, e.g.. Cal. Civ. Code. Ann. 54701(b)(1);
Tex. Fam. Code Ann. 814.091. In addition, under this section,
the agency must also 1initiate this process for a person who
Tesides out-of-state, when the underlying support order was
issued by the agency®"s state. This will 1likely occur when the
obligee has moved out of state and all the relevant documents,
including payment records, are still in possession of the
enacting state or when the obligee moved out of state and was
receiving payments directly from the obligor, without ever
utilizing agency services of a new state. In any event, the
obligee could also elect to go to the agency where she or he
now resides for purposes of initiating an interstate request
for income withholding.

This section also requires the agency to transmit all
documentation required by the forum state in order to enter the
support order. This means that the agency will have to first
determine the forum state®s documentation requirements.



This section also requires the requesting state to transmit
to the forum 6tate any modifications to the support order,
including any termination of the support order. Section 9(a)
is the counterpart to this provision, vrequiring a forum state

to amend income withholding in light of any modifications
recei-ved.

<}obk

Finally~- this section requires the agency to immediately
notify the individual obligee when a hearing is scheduled,

indicating a challenge to the withholding request. Under
Section 4(b), the forum state agency must alert the requesting
agency of any pending challenge. Notice to the obligee assures

that this individual will be Kept aware of case developments
and, more 1importantly, afforded an opportunity to appear at the
hearing, either 1in person, or by telephone (Section 5 (d)) if
the individual cares to appear.

SECTION 3. RESPONSIBILITIES FOR ENTERING A SUPPORT ORDER
OF ANOTHER JURISDICTION FOR PURTE>FES OF INCOME
WITHHOLDING

(a) Upon receiving a support order of another Jurisdiction with
the documentation specified in subsection (b) from an agency of
another jJurisdiction [an obligee, an obligor, or an attorney
for either], the [agency] [shall enter this order], [shall file
these “documents with the clerk of the court 1in which
withholding 1is being sought. [Alternatively, the obligor or
obligee may file the documents specified in subsection (b) with
the clerk of the court in which 1income withholding is being
sought.] The clerk of the <court shall accept the documents
filed and such acceptance shall constitute entry of the support
order under this Act.]

(b) The following documentation 1is required for the entry of a
support order of another jurisdiction:

(1) a certified copy of the support order with all
modifications;

(2) a certified copy of an income withholding
[order/notice], if any, still in effect;

(3) a copy of the portion of the income withholding
statute of the jJurisdiction which 1issued the support
order which states the requirements for obtaining
income withholding under the law of that jJurisdiction;

(4) a sworn statement of the obligee or certified
statement of the agency of the arrearages and the
assignment of support rights, 1if any;



(5) a statement of:

(a) the name, address, and social security number of
the obligor, 1if known;

(b) the name and address ol the obligor*6 employer or
of any other source of 1income of the obligor
derived in this state against which income
withholding 1is sought;

(c) The name and address of the agency or person to
whom support payments collected by income
withholding shall be transmitted.

(c) If the documentation received by the [agency] under
subsection (a) does not conform to the requirements of
subsection (b), the [agency] shall remedy any defect which it
can without the assistance of the requesting agency [or
person]. If the [Jagency] 1is wunable to make such —corrections,
the requesting agency [or person] shall immediately be notified
of the necessary additions or corrections. In neither case
shall the documentation be vreturned. The [agency and court]
shall accept the documentation required by subsections (a) and
(b) even if it is not in the usual form required by state or
local rules, so long as the substantive requirements of these
subsections are met.

(d) A supportorder entered under subsection (a) shall be
enforceable by income withholding against income derived in
this state 1in the manner and with the effect as set forth in
sections 4-11 of this Act and [cite to this state"6 regular
income withholding provisions]. Entry of the order shall not
confer jurisdiction on the [courts/agencies] of this state for
any purpose other than 1income withholding.

COMMENT

Subsection (a)~ describes the responsibilities of the forum

state”s agency. Upon receiving the request for income
withholding and accompanying documentation set forth in
subsection (b). the agency will enter the support order by the
procedure set forth in subsection (a). Entry of a sister state
support order under this Act is the cornerstone of this
interstate withholding procedure. Once the order is entered,
it is enforceable by the forum state"s own income withholding
law. with some specific minor modifications to accommodate
interstate needs. Subsection (b). It is assumed that states

will have enacted an income withholding Jlaw or modified their
existing one to conform to the Child Support Enforcement
Amendments of 1984 by October 1, 1985 or shortly thereafter.



See Social Security Act 5466(b), 42 U.S.C.5666(b). It should
be noted that this Act may be used only for enforcement of
support orders by 1income withholding. To U6e other remedies
which may be available under state law it will be necessary to
use URESA, the Uniform Enforcement of Foreign Judgments Act, a

su-it eon the judgment of another state or some other method of

enforcement.

*«

As a general rule, full faith and <credit 1is granted to
judgments of a sister state by allowing a suit on the judgment
in the forum state. This obviously 1is a cumbersome process.
The Uniform Enforcement of Foreign Judgments Act seeks to
circumvent this problem by providing a simpler procedure for
registration and enforcement of foreign Judgments which would
otherwise be entitled to full faith and credit.

Under the traditional view, however, child support orders
which are non-final and modifiable are not entitled to fTull
faith and credit. Sistare v. Sistare. 218U.S. 1 (1910);
Restatement (Second) Conflict of Laws 5109 (1971). A more
contemporary view rejects this notion and would entitle support
orders to full faith and credit, regardless of their
modifiability. See, Barber v. Barber, 323U.S. 77 (1944)
(Jackson, concurring); Light v. Light. 12 111. 2d 502, 147
N.E.2d 34 (1958). Even if the traditional view prevails, a
state may recognize a sister state supportorder under the

principle of comity even though not constitutionally compelled
to do so. This statute 16 designed to do precisely that for
the specific purpose of allowing 1income withholding to enforce
sister state support orders. It should be noted that under the
definition, of support order 1in section 1(b)(1) administrative
orders for support as well a6 judicial orders may be entered
and enforced under this Act.

Two Kkinds of optional Jlanguage are included 1in subsection

(a). The first choice of language depends on whether the state
has chosen to operate 1its intrastate 1income withholding systenm
through an administrative agency or through the courts. Model
language is provided for both options. Both options are

consistent with the 1984 Child Support Enforcement Amendments.

In addition, subsection (a) provides optional Jlanguage to
allow for private party access, whether pro se or through
private counsel, to the forum state®s 1income withholding systenm
to enforce a sister state support order. This would be
especially logical in states which already permit private
parties to 1initiate 1income withholding on an intrastate basis.
See, e.g., Minn. Stat. Ann. 5518.611.1. This option is
permissible under the 1984 Amendments but is not required.



If a state uses an administrative enforcement mechanism and
does not make it available through private counsel, subsection
(a) would read:

“Upon receiving a support order ... from an agency of
another jurisdiction, the [Jagency] shall enter this
ogderf

If private~-parties are to be allowed access to the administra-—
tive remedy, this section would read:

"Upon receiving a support order ... from an agency of
another jurisdiction, an obligee, an obligor or an
attorney for either, the [agency] shall enter this
order.”

If the withholding system 1is operated through the <courts
and the state chooses to allow private party access subsection
(a) would read:

"Upon receiving a support order ... from an agency of
another jurisdiction, an obligee, an obligor or an
attorney for either, the [agency] shall file these
documents with the clerk of the court in which
withholding is being sought.Alternatively, the
obligor or obligee or the attorney for either may file
the documents specified 1in section (b) with the clerk
of the court in which income withholding 1is being
sought. The clerk of the court shall accept the
documents f<led andsuch acceptance shall constitute
entry of the support order under this Act."”

IfT the state does not wish to allow private party access to the
court-based interstate withholding procedure, subsection (a)
would read:

"Upon receiving a support order ... from an agency of
another jurisdiction, the agency shall file- these
documents with the clerk of the court in which
withholding 1is being sought. The clerk of the court
shall accept the documents filed and such acceptance
shallconstitute entry of the support order under this
Act."

The 1list of documents required 1is largely self-explanatory.
Subsection (b)(2) applies only when payments were already being
withheld from the obligor®s income under an 1income withholding
order or notice, still 1in effect, previously 1issued 1in another
state. As used throughout this Act, the term "order/notice"
refersto the document submitted to the payor requiring him to
withholdsupport payments from the obligor®s 1income. States



have different names for this document. It may />Iso be called,
for example, "employer®s notice" or an "order of wage
withholding." The enacting state should, where order/notice
appears in brackets throughout this Act, substitute whatever
term it uses. Throughout this Act the term "income
withholding” 16 U6ed. It should be noted that 6oroe states may
use different, 1interchangeable terms, such as wage withholding,
wage assignment, income assignment, or the like. Again, the

enacting state may substitute its usual intrastate term.

Subsection (b)(3) 1is 1included because the triggering event
in the state which originally 1issued the support order, 1i.e..
amount of arrearages necessary to mandate 1income withholding,
will determine when income withholding should commence.

Subsection (b)(4), which requires a statement of arrearages

and assignment of support rights, can bemet 1in one of two
ways. Either theobligee can submit asworn statement or
affidavit or the requesting agency may certify"™ the arrearages
and any assignment of support rights. Agency certification
will probably be used in states where public agencies or
clearinghouses collect and disburse support payments. In such
instances a certified copy of the payment record as of the date
of the first arrearageor a certified statement of the

arrearages will suffice.

Subsection (b)(5) places a burden on the requesting state
to provide the name, address and social security number of the
obligor and the names and addresses of obligor®s employers and

other sources of income derived 1in the forum state. Requesting
states may use the Federal Parent Locator Service (FPLS) to
obtain this information. Under the Child Support Enforcement
Amendments of 1984, access to the FPLS has been liberalized. A
state no longer need exhaust its own Jlocator resources before
requesting assistance from the FPLS. Social Security Act
8453(f), 42 Uu.Ss.cC. 5653(f). 1 A state may aiso request
assistance from the forum state through that state"s parent
locator systenm. Furthermore, as noted in the comment"s to

section 3(c), the forum state"s location services may be u-~ed
if it turns out that the information sent was 1incorrect.

Subsection (c¢) requires the forum 6tate agency to take
steps to correct faulty or incomplete documentation, without

returning it to the requesting agency, when possible. This
should avoid unnecessary delays and advance Congress®" intent of
expeditious handling of 1income withholding cases. In addition

to providing for correction of errors, this subsection requires
the agency and court to accept or process documents which are
correct in substance but not~form.



Examples ~of cases in which improper documentation is
submitted which the state may correct or accept as provided
include the following:

1. The forum state requires information to be submitted

- on a special form or in a special format; the
requesting agency does not use this form but
nonetheless providesall the required information.

The forum 6tate should accept the documents as

provided or fill out the correct forms and attach the
sworn originals.

2. Incorrect informationon the obligor-s address or
source of income 1is sent by the requesting state. The
forum state, through 1its normal locate procedures,
should attempt to provide this data. This does not

place any additional burdens on the forum state which
is already vrequired to help sister 6tates in this
regard. 42 U.S.C. S<>54(9); 45 C.F.R. 303.7.

Subsection (d) 1is the central section of this Act. Once a
support order 1is "entered"” in the agency or court through the
procedures described in this section, it essentially becomes an
order of the forum state for the sole and Ilimited purpose of
obtaining 1income withholding. This subsection makes it clear
that the entered order does not <confer jurisdiction on the
court -or agency for any other purpose such as resolution of
disputes over custody or visitation or modification of the

original support order, whether . prospectively or
retroactively. See discussion of modification issues in
Se:tion 5.

SECTION 4. NOTICE

(a) On the date a support order i6 entered pursuant to section
3, the [agency] [court] shall serve upon the obligor* in
accordance with section [cite to notice provision for income
withholding], notice of a proposed 1income withholding. That
notice shall contain the same information required in section
[cite to regular notice section]. The notice shall also advise
the obligor that the income withholding was requested on the
basis of a support order of another jurisdiction. The date of
serving notice on the obligor 6hall be the equivalent of [the
state®"s own triggering event] for the purpose of measuring time
for holding a hearing and rendering a decision.

(b) 1If the obligor seeks a hearing to <contest the proposed
income withholding the [agency] shall 1immediately notify the
requesting agency [obligee, obligor or an attorney for either]
of the date, time and place of the hearing and of the obligee®s
right to attend the hearing.



COMMENT

On the day the original support order 1is entered under this
procedure, notice of the proposed withholding must be sent to

tlve obligor. The forum state will use 1its regular notice
procedures- to notify the obligor of the intent to withhold
income. "The significance of specifying when advance notice

should t sent to the obligor 1is that, wunder the new federal
law, within 45 days of such notice the state must determine
whether income withholding will take place if the obligor
contests 1it.

Because locating communicating between 6tates takes an
indeterminate amount of time, a gap will inevitably occur
between the happening of the triggering event in the requesting
state and the sending of notice in the forum state.

Accordingly, the Act requires the requesting states to
"promptly"” request (section 2) and the Corum state to
"promptly™ enter (section 3) support orders without specifying
an exact time frame for so doing. However, once the order is

entered the notice must be sent at once.

The notice 6hould be served according to usual state
practice and contain the same information required in an
intrastate income withholding notice. According to section
466(b)f4)(B) of -he Social Security Act, as amended by the
Child Support Enforcement Amendments of 1984, such notice must
alert the absent parent to the proposed withholding and to the
procedures to follow if he or she wishes to <contest such
withholding on the grounds that it 1is not proper due to a
mistake of fact.

" ..Is notice should state a method and a time period within
which the parent must contact the court or agency 1in order to
contest withholding and should state that failure to do so will
result 1in the implementation of withholding. The only added
requirement of this Act 1is that the notice 1indicate that the
proposed withholding is based wupon a sister state support
order.

The 1984 Amendments generally require that advance notice
of the proposed withholding be sen-, to the obligor, as
described 1in the previous paragraph. However, the law provides
an exception for those states which were operating an 1income
withholding system prior tn the date of enactment of the 1984

Amendments. They are not required to provide advance notice as
described 1in the Amendments to obligors so long as due process
requirements are met. Social Security Act &66(b)4)(3), 42

U.S.C. 5666(b)(4)(B).



States which fall within this exception should modify their
withholding systems to provide some form of notice of
withholding a..td an opportunity to <contest before money 1is
actually withheld in interstate cases in order to meet
equitable and due process concerns. (0Often 6o0ome notice will

have *been given 1in 1intrastate cases when the original support
order 1is made.)

In addition, states which use automatic, immediate
withholding as the payment method in every support case,
without first requiring any arrearages, will not generally
provide for any special notice or contest procedures dealing
with withholding. In those <cases, the parties are personally
before the court at the time a withholding order 1is 1imposed and
can resolve any disputes regarding withholding at that time.
There states Will have to enact special notice and hearing
procedures as described in the Amendments for interstate
withholding cases in order to ensure adequate due process
protection for these obligors.

Finally, this section initiates the running of th> 45 days
a state has to notify the obligor of the proposed withholding,
hold a hearing 1if one 1is requested, and 1inform the obigor of
whether or not withholding will occur. Section 456(b)(4)(A)
Social Security Act, as amended. To further expedite the
handling of these cases, this Act places an obligation on the
requesting state to promptly take steps to initiate the
interstate 1income withholding process (see Section 2), and upon
the forum state to promptly enter sister state orders. See
Section 3(a).

SECTION 5. INCOME WITHHOLDING HEAEING

(a) At any hearing contesting proposed 1income withholding based
on a support order entered under section 3, the entered order,
accompanying sworn or certified statement, and a certified ,copy
of an income withholding [order/notice], if any, 6till in
effect shall constitute priraa facie proof, without Tfurther
proof or foundation* that the support order 1is valid, that the
amount, of current support payments and arrearages 1is as stated,
and that the obligee would be entitled to 1income withholding
under the lav? of the jJurisdiction which issued the support
order.

(b) Once a prima facie case has been established, the obligor
may raise only the following:

(1) that withholding 1is not proper because of a mistake of
fact that 1is not res jJudicata concerning such matters
as an error in the amount of current support owed or



arrearage that had accrued. Mistaken identity of the

obligor; or error in the amount of 1income to he
withheld:

(¢2) that the court or agency which issued the support
oTder entered under tnis Act lacked personal
jurisdiction over the obligor;

(3) that the support order entered under this Act was
obtained by fraud; or

(4) that the statute of Ilimitations wunder section 11(c)
precludes enforcement of all or part of the
arrearages.

The burden shall be on the obligor to establish these
defenses.

(c) If the obligor presents evidence which constitutes a full
or partial defense, the [court] [agency] shall, on the request
of the obligee, continue the case to permit further evidence
relative to the defense to be adduced by either party,
provided, however, that 1if the obligor acknowledges Jliability
sufficient to entitle the obligee to 1income withholding, the
[agency] [court] shall require income withholding for the
Payment of current support payments under the support order and
euf so much of any arrearage as i6 not in dispute, while
continuing the case with respect to those matters still in
dispute. The [court] [agency] shall determine those matters
still 1in dispute as soon as possible, and if appropriate shall
modify the withholding order to conform to that resolution.

(d) In addition to other procedural devices available to a
party, any party to the proceeding or a guardian ad litem or
other representative of the child may adduce testimony of
witnesses iIn another state, 1including the parties and any of
the children, by deposition, by written discovery, by
photographic discovery such as videotaped depositions or by
personal appearance before the [court] [agency] by telephone or
photographic means. The [court] [agency] on its own motion may
direct that the testimony of a person be. taken 1in another state
and may prescribe the manner 1in which and the terms upon which
the testimony shall be taken.

(e) A [court] [agency] of this state may request the
appropriate court or agency of another state to hoi”™ a hearing
to adduce evidence, to permit a deposition to be taken before
the court or agency, to order a party to produce or give
evidence under other procedures of that 6tate and to forward to



the [court] [agency] of this state certified copies of the
evidence addxiced in compliance with the request.

(f) Upon request of a court or agency of another state the
[oourts] [agencies] of this state which are competent to hear
support matter? may order a person in this state to appear at a
hearing or*-deposition before the [court] [agency] to adduce
evidence or to produce or give evidence under other procedures
available in this state. A certified copy of the evidence
adduced, such as a transcript or videotape, shall be forwarded

by [the clerk of the court] [agency] to the requesting court or
agency.

(g) A person within this state may voluntarily testify by
statement or affidavit in this state for use 1in a proceeding to
obtain income withholding outside this state.

COMMENT

This section addresses the hearing an obligor may request
if he wishes to contest the income withholding. Under
subsection (a) the entered support order, the existing income
withholding order, 1if any, and the sworn or certified statement
of the appropriate arrearage (see section 3(a)(4)) may be
admitted into evidence without any further proof or foundation
required and constitute prima facie proof that, absent a valid
defense under subsection (b), the obligee 1i6 entitled to 1income
withholding under the law of the jurisdiction which issued the

support order. Thismeans that the amount of current support
and arrearage 1is as seated and that the triggering event, 1i.e.,
amount of arrears required to <commence withholding, of the

jurisdiction which rendered the support order has been met.

Once a prima facie <case is established, subsection (b)
shifts the burden of proof to the obligor. The obligor”™s
defenses are limited. They 1include those defenses permitted by

the Child Support Enforcement Amendments of 1984. According to
the Act"s legislative history, these defenses are restricted to
"mistakes of fact,” see Subsection (b)(4). which include
"errors in the amount of current support owed, errors in the
amount of arrearage that had accrued, or mistaken 1identity of

the alleged obligor.™ The obligor cannot "contest the proposed
withholding on other grounds, such as the 1inappropriateness of
the amount of supportordered to be paid, changed financial

circumstances of the obligor, or lack of visitation." H.R.
Rep. No. 98-527, 98th Cong., 1st Sess. 33 (1983). Such clainms,
though 1important, must be pursued through a separate legal
action 1in the statewhich has jJurisdictionover the original

support order.
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Limitation of defenses to mistakes of fact distinguishes
this Act from URESA and RURESA. Courts have interpreted the
latter uniform acts to allow them to consider current support
needs and to enter orders for higher or lower support amounts.
Balestrine v. Jordan. 275 S.C. 442. 272 S.E.2d 438 (1980):
Jarmi.llo Vv. Jarmillo. 27 Wash. App. 391. 613 P.2d 528 (1980);
McKenna v. McKenna. 253 Ga. 6. 315 S.E. 2d 885 (Ga. 1984).

Modification of the support order in the forum state 1is not
permitted “under this Act.

In drafting this section, the Advisory Group discussed 1in
great detail the 1issue of modification of the support amount,
both retroactively and prospectively. On policy grounds and for
practical considerations, it was determined that modification
should not be allowed 1in the forum state. The policy reasons
are as follows:

(1) Experience under URESA has shown that the responding
(forum) state frequently has no relationship to the

obligee and dependent child, and they usually are not
able to appear in person and often arenot notified of
hearings, resulting in modification orders which are

unreasonably lou.

(2) Modification claims needlessly delay enforcement
actions on existing arrearages. It was the intent of
Congress in the 1984 Amendments to establish an
expeditious system for enforcing support orders as
written through an automatic wage withholding system,
relying on a separate proceeding to consider
modification of the order.

(3) The obligor-s right to seek modification remains
intact. He or 6he may obtain modification 1in the state
which has jJurisdiction over the support order and have
this modification recognized 1in the forum state, with
any financial adjustments necessary made against future
withholding. See Sections 2 and 9(a) regarding
modification.

(4) Where support orders are vretroactively modifiable 1in

the original ©6tate, immediate withholding should be
permitted 1in the forum state. If the obligor has his
arrearages reduced in the original state, the fo.rum
state will be notified and withholding adjusted
accordingly. See Sections 2. 9(a). As the withholding

requirement is applied to new support obligations, the
accumulation of large arrearages 6hould not occur 1in
most cases. As a practical matter, courts will seldom
retroactively reduce small arrearages.

AN -



By Ilimiting jJurisdiction in the forum 6tate exclusively to
anfoncement, this Act follows the example of the Uniform Child
Custody Jurisdiction Act and the Farental Kidnapping Prevention

Act of 198C. Under these statutes a state may have authority
to enforce a custody decree but none to modify it. UCCJA sis
and comments; 28 U.3.C. S1738A(a)- Modification authority, if
any, 1is Independent of enforcement authority and must be based
upon specified jJurisdictional grounds. UCCJA 14; 23 U.S.C.

51738A(F)7-~

In addition to mistakes of fact, three other defenses are
permitted under this act. Subsections (b)(2)-(4). These
include two collateral attacks on the original judgment vjhich
could even be raised in the state which, 1issued the original

order if it sought to enforce it. These attacks include
charges that the court which 1issued the original support order
lacked jurisdiction (if this had not been previously

litigated), or that there was fraud in the procurement of the
judgment. See. Griffin v. Griffin. 327 U.S. 220 (1945); Scoles
and Hay, Conflicts of Law 524.14 (1982); Leflar, American
Conflicts of Law 157 (1977); Restatement (Second), Conflicts cf
Law 5105 (1971). Fraud in the procurement of the support order
refers to fraud in the actual obtaining of the order, e.g., the
defendant was Jlured 1into the jJurisdiction 1in order to obtain
personc.l jurisdiction. The third defense concerns the statute
of Ilimitation. See Section 12(c) for <choice of law provision
pertaining to statute of limitations.

If the obligor meets h)s burden of proof, it may be
necessary to obtain additional evidence 1in order to resolve the
dispute. Subsections (c)-(y) offermeans of proving a ease
without requiring the obligee or other witnesses to travel to
the forum state. Subsections (c)-(e) apply when income
withholding 1is being sought in the enacting state; sections
(f)-(g) apply when the enacting state 1is seeking withholding

elsewhere. The most common method of presenting evidence,
without live courtroonm testimony, is by deposition or
interrogatory. These sections should augment existing state

rules of civil procedure which address out-of-state evidence.
For example, many states have adopted the Federal Rule of Civil
Procedure 32(a)(3), which permits offering a deposition as
evidence at a trial if the court finds that "the witness is at
a greater distance than 100 miles from the place of trial or

hearing." Many of these provisions are similar to those set
forth in the Uniform Child Custody Jurisdiction Act, sections
18-20; therefore state experience wunJer this Uniform Act 1in
adducing evidence across state lines should be instructive.
For a description of these techniques see Hoff, P., Schulman,
J., and Volenik, A.. Interstate Child Custodv Disputes and

Parental Kidnapping: Policy, Practice and Law, ch. 7 (1982).



Under subsection (c), an obligee may request that the case
be continued for the purpose of submitting additional evidence
should the obligor fully or partially meet his burden of

proof. Income withholding must commence, however, where the
right to such withholding 1is not xn dispute, but only the
ex-tent of_arrearages remains 1in controversy. This will occur

when there., is proof that an arrearage sufficient to trigger
income withholding exists, but the full amount of arrearages 1is

in dispute. In this scenario, withholding to cover current
support and uncontested arrearages will commence. A subsequent
hearing will be held to settle the dispute and the original
withholding notice to the employer w be modified, if
necessary. Subsection (d) addresses [ JS of collecting
evidence. such as interrogatories. depositions, and court
appearances live or by telephone. While it may be necessary to

continue the case while such evidence is being obtained, these
devices are also available for wuse at the initial hearing.
Provisions for notifying the obligee of this first hearing
(sections 2, 4(b)) should encourage this result.

SECTION 6. INCOME WITHHOLDING [ORDER/NOTICE]

If the obj.dgot does not request a hearing 1in the time
provided, or if a hearing 1is held and it is determined that the
obligee has or is entitled to 1income withholding wunder the
local law of the jJurisdiction which 1issued the support order,
the [agency] [court] 6hall issue an income withholding
[order/notice] wunder section [cite to state"s vregular income
withholding provision for notice to obligor of withholding
decision]. The [agency] shall notify the requesting agency [or
person] of the date upon which withholding will begin.

SECTION 7. NOTICE.TO [EMPLOYER/PAYOR] AND OTHER PROVISIONS
-

The provisions of sections [governing this state®s income
withholding notice to the employer, penalties and sanctions
against noncomplying employers, employer fees, protections
against employer vretaliation, payment directions, ability to
issue a single check, etc.] apply to income withholding based
on a support order of another jJurisdiction entered under this
Act.

COMMENT

These sections incorporate the state®s own provisions for
issuing an income withholding notice or order to the employer
and for other employer-related matters. The latter include



requirements of the Child Support Enforcement Amendments of

1984. such as: contents of the notice to the employer,
employer fees, payment mechanisms, and Jliability of employers
who fail to withhold wages or who take adverse job action
against an employee who is subject to wage withholding. The

agency 1in the forum state must notify the requesting agency or
person of the date on which withholding will begin.

Under section 7 the state will use its regular procedures
to notify the employer or oth»r payor of income that support

payments must be withheld. rhn employer will treat the order
or notice exactly like any other withholding order or notice.
In fact, because of statutory [limits on the content of the
notice to the employer, the employer probably will not even
know the withholding 1is based on a sister state order. See
Social Security Act 5466(b)(6)(A)(1i), 42 U.S.C. 5666(b)(6)
(A)(i1). For that reason, states will probably <choose to

require payment through the state agency 1in cases initiated by
private counsel or pro se as well as 1in agency cases.

The 1language 1in section 6. "entitled to income withholding
under the local law of the jJurisdiction which issued the
support order."” refers to the triggering event in the original
state, i.e., whether the amount of arrearages satisfies the
requirement for 1income withholding under the 1law of the state
that originally 1issued the support order. See also section 11
(h)(2).

SECTION 8. DISTRIBUTION OF COLLECTED SUPPORT P,\YMENTS

(a) The 1income withholding [order/notice] snail direct payment
to be made to [agency]- The [agency] shall promptly transmit
payments received pursuant to an income withholding

[order/notice] based on a support order of another jJurisdiction
entered under this Act to the agency or person designated in
section 3 (b) () (c)

(b) A support order entered pursuant to section 3 does not
nullify and is not.nullified by a support order made by a court
of this state pursuant to any other 1law or by a support order
made by a court of any other state. Amounts collected by any
withholding of income shall be credited against the amounts
accruing or accrued for any period under any support orders
issued either by this state or by a sister state.

COMMENT

Income withheld under this Act is to be paid to the 1income
withholding agency of the forum state, which in turn will



forward it to the requesting agency or person. If the forum
state uses a different entity such as a private agency or bank
to collect and disburse such funds, as allowed under the Child
Support Enforcement Amendments of 1984, Social Security Act
5466 (b)(5), 42 U.S.C. 5666(b)(5), this entity should also

collect and disburse funds withheld 1iIn 1interstate cases under
this Act.

Ent.y of a support order for withholding purposes under
this Act does not nullify any other support order which may

exist - whether issued by the forum 6tate or anorher state.
When two or more orders exist for the support of o01. ®MXd by
an at6ent parent, any amount collected will be credite ainst
both orders. Such a situation may exist, for example, i. rtre
is both an original support order and a subsequent Un.
order. Amounts withheld are to be <credited against botn
orders.

SECTION 9. CHANGES

(a) Changes in original order: The [agency], upon receiving a
certified copy of any amendment or modification to a support
order entered pursuant to section 3,shall 1initiate, as though

it was a support order of this state, necessary procedures to
amend or modify the 1income withholding [order/notice] of this
state which was basedupon the entered support order. [The
court shall amend or modify the income withholding
[order/notice] to conform to the modified support order.]

(b) Chanoes in jurisdiction: IT the [agency] determines that
the obligor has obtained employment 1in another state or has a
new or adOitional source of income in another state, it shall
notify the agency which requested the income withholding of the
changes within five working days of receiving that information
and shall forward to that agency all information it has or can
obtain with respect to t<“e obligor®"s new address and the name
and address of the obligor®"s new employer or other source of
income. The [agency] shall include with the notice a certified
copy of the income withholding [order/notice] 1in effect 1in this
state.

COMMENT

Subsection (a) assures that in the event a support order
entered 1in the forum state 1is modified 1in another state, the
forum state will take the necessary steps to modify the amounts

witnheld accordingly. The Ulast sentence, 1in brackets, applies
in states which use the judicial system to impose income
withholding. The obligation of an agency to notify a sister



state agency of any change to a support order being enforced in
the sister state nay be found in section 2.

Under subsection (b). an agency in the forum state must

notify the requesting agency when the obligor®s source of
income has. shifted toyet another state. This presumes that
when there lias merely been a shift of a source of income within
the state, e.g., if the obligor gets a new jJob, the state
agency will take necessary 6teps, as it would with any other 1in
state income withholding case, to obtain withholding against
the new source of income within the state. Some states have
facilitated the task of 1identifying new 1income by requiring
employers to notify the agency of any change in the

obligor/employee®s status, 1including the name and address of a
new employer, 1if known. N.D. Cent. Code 8814-09-09.1(6). The
proposed federal vregulations 1implementing the 1984 Amendments
require that states impose an obligation on the employer to
provide this information to the state. 49 Fed. Reg. 36801
(Sept. 19. 1984 ) 45 C.F.R. §302.100 (d) (2) . States should
specifically provide that income withholding orders will apply
against successor employers.

SECTION 10. VOLUNTARY INCOME WITHHOLDING

Any person who 1is the obligor on a support order of another
jurisdiction may obtain voluntary 1income withholding by filing
with th; [agency] [court] a request for such withholding and a

certified copy of the support order of a sister state-. The

[agency] [court] shall issue an income withholding

[order/notice] under section [regular voluntary income

withholding section]. Payment shall be made to the [agency].-
COMMENT

The Child Support Enforcement Amendments of 1984 require
states to withhold 1income wupon the absent parent"s request.
This section allows such voluntary withholding when the
underlying support order is from another state.

SECTION 11. CHOICE OF LAW

(a) The 1local 1law of this state shall apply in all actions and
proceedings concerning the issuance, enforcement and duration
of income withholding [orders/notices] issued by a [court]
[agency] of this state, which 1is based upon a support order of
another jJurisdiction entered pursuant to section 3, except as
provided 1in subsections (b) and (c).



(M The local law of the jurisdiction which 1issued the
support order shazZl govern the following:

.(1) the interpretation of the support order entered under
- e section 3, 1including amount, form of payment, and the
duration of support;

(2) the amount of support arrearages necessary to require
the issuance of an income withholding [order/notice].

<3) the definition of what ©costs, in addition to the
periodic support obligation, are included as
.rrearages which are enforceable by income
withholding, including but not limited to interest,
attorney"s fees, court costs, and costs of paternity
testing.

(c) The [Jcourt] [agency] shall apply the statute of limitations
for maintaining an action on arrearages of support payments of
either the 1local law of this state or of the state which 1issued
the support order entered under this Act, whichever is longer.

COMMENT
In keeping with a major principle of this Act - that the
forum state®"s regular 1income withholding laws and procedures be
applied to the greatest extent possible -- most choice of 1iv

questions are resolved in favor of the 1local law of the forum,
making it simpler for decision-makers to apply this Act.

Only three 1issues must be determined by the Jlaw of the
state which issued the order. First are the questions. of the
interpretatirn of the original supporc order including
questions about the amount and form r payments and the
duration of the order. For example. - law of the state
issuing the order would determine the nning of the term
"minor child” as used 1in an order, whether support may continue
beyond the age of majority for a college student or whether
in-kind payments would be credited against the support

obligations. The law of the state which issued tie original
order determines the amount of support arrearages necessary to
require the commencement of withholding. This should pose no

problem as a request 6hould not be made until this condition 1is
met and a copy of t.ie section of the state"s withholding law
containing this condition should be included with the request.
Third, the law of the state which 1issued the support order
determines what items are 1included as arrearages which may be
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enforced by 1income withholding. These <could include interest
on late payments, attorneys” fees or costs of paternity
determination, for example.

Under subsection (c¢), the forum state must use the statute

of- Limitations of whichever state is longer. This allcws
maximum tTS"e for enforcement. This subsection <combines two
acceptable**-cho:lce-of-law practices by joining thenm in the
alternative: first, a state may "borrow" a sister state's

statute of limitations period and second, a state may apply 1its
own limitations period to enforce sister state judgments.
Restatement (Second) Conflicts of Law S118(2)(1971).

This rule should not be difficult for Ilocal judges. Under
general conflicts of laws principles a judge may assume that
the law of the state whose support order 1is being considered 1is
the same as the law of the forum wuntil one of the parties
demonstrates otherwise. Obviously, it would be 1in the 1interest
of the request.state to submit an appropriate reference to
the case and st wutory law of the state which issued the order
when a question , raised.
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