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IN T H E  SENATE B Y  SACKETT

SENATE CO NC URR ENT RE S O L U T I O N  NO. 23 

IN THE L E GI SLA TUR E OF THE STATE OF A L A S K A  

F O U R T E E N T H  LE G I S L A T U R E  - FIRST SESSION

Re l a t i n g  to a legislative committee to 

study local op ti on elections.

BE IT RESOLVED BY ”HE  L E GI SLA TUR E OF T H E  ST AT E OF ALASKA:

WH EREAS there is an e v er incr eas ing n e e d  to find solutions to prob lem s 

as so cia ted w i th alcohol abuse in the state; and

WH EREAS the problems as so cia ted w i t h  alcohol abuse are p a r t i c u l a r l y

11 disr upt ive to rural communities; and

12 WH EREAS local op ti on elections of f e r  a means for rural communities to

13 ad dress local al cohol problems; and

14 WHEREAS the le gislature desires to ex plore the a d v i sab ili ty of local

15 o p t i o n  elections on the qu e s t i o n  of ba n n i n g  p o s s e s s i o n  of alcoholic

16 beverages w i t h i n  a community;

17 BE IT R E SO LVE D by the Al as ka State Le g i s l a t u r e  that un de r U n if orm

18 Rule 21 a joint special committee on local option laws is es ta bli she d

19 co ns ist ing of three me mbers of the senate a p po int ed by the pr es ide nt of the

20 senate and three me mb ers of the house of re pr ese nta ti ves ap po int ed by the

21 sp e a k e r  of the house to hold public hearings in rural communities and to

22 take testimony and collect data on the su bject of local o p t i o n  elections on

23 the q u es tio n of ba n n i n g  po ss ess ion of a l co hol ic be ve rag es w i t h i n  a commun-

24 ity; and be it

25 FU RT HER R E SO LVE D that before the committee dissolves on the 1.0th day

26 of the Second Se ssion of the Fo ur tee nth Legislature,, it submit a w r i t t e n

27 report to the legislature that addresses the merits of and ma ke s recommen-

28 da tions co nc ern ing these local option elections.

-1- SCR 23
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MEMORANDUM

TO: Representative Al Adams, Chairman
Ho” se Finance Committee

DATE: May 3, 1985

FROM: Representative Johne Binkle

RE: HCR 35 - Relating to a legislative committee
to study local option elections.

In 1980 the Alaskr Legislature amended Title 4 of the Alaska Statutes to provide 
rnr local option elections in rural villages to control alcohol. The statute 
provides for four options:

Since passage of the statutes a number of villages have elected to use the 
state law local options to prohibit sale and importation into the villages. By 
and large, these efforts have not been as successful as proponents of the 
legislation had envisioned.

Implementation o f local option laws has been difficult. Under the current 
option prohibiting "sale and importation," a criminal prosecution must prove 
beyond a reasonable doubt that the accused actually imported the alcohol into 
the village. Such a conviction is impossible unless the accused is caught in 
the act of importing.

An option banning possession, however, is more readily provable. Either 
alcohol is present or it is not. Expanding the options available to communities 
under Title 4 to allow a fifth option to ban possession would more directly meet 
the needs and desires of many villages. It would simplify enforcement ?rd  
close the loopholes in the current laws, and in some cases, encourage primary 
enforcement at the local level.

The attached letter from the Department of Law addresses the feasibility of 
revising the local option laws to include a ban on possession of alcohol. It 
. pecifically addresses concerns over the constitutionality of such an option, 
recommending that the legislature establish a comprehensive record of the 
compelling need for such an option.

Alcohol abuse continues to be the number one health and safety problem in our 
state. Clearly, existing laws have not provided satisfactory solutions. It is 
time to seek new solutions; I urge your support for HCR 35 ci eating a legisla­
tive committee to examine the merits and ramifications of local option and to 
make recommendations for the legislature's consideration early next year.

prohibition of sale of alcohol
prohibition of sale and importation
restriction of license by type
restriction of sales through community stores
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CRIMINAL DIVICION

A p r i l  16, 1985

REPLY TO
y

J2" OFFICE OF THE CHIEF PROSECUTOR 
'  POUCH KC

JUNEAU, ALASKA 99811 
PHONE: (907) 465-3428

□  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE. ALASKA 99S01-5993 
PHONE: (907) 279-7424

BILL SHEFFIELD, GOVERNOR

Honorable Johne B ink ley 
Alaska State Leg is la tu re  
Pouch V
Juneau, Alaska 99811
Dear Representat ive B ink ley:

You have asked our adv ice regard ing the f e a s i b i l i t y  
of r e v is in g  the l o c a l  op t ion laws to in c lu d e  a ban on the pos­
session of a lcoho l as an opt ion a v a i l a b le  to i n d i v i d u a l  commu­
n i t i e s .  O rd in a r i l y ,  the best course of a c t io n  would be to 
s imply in troduce a b i l l  to f u l f i l l  t h i s  purpose and then pursue 
i t s  passage in  the usual manner. However, because of the v a r i ­
ous p o l i c y  cons idera t ions which we p re v io us ly  have d iscussed, 
and p a r t i c u l a r l y  because of the s i g n i f i c a n t  p o t e n t ia l  for con­
s t i t u t e  ona l a ttack , we would recommend that a b i l l  not be 
introduced u n t i l  the proper groundwork has been l a i d  by comp i l ­
ing a sub s tan t ia l  fa c tu a l  record which w i l l  a s s is t  i n  both the 
passage and defense of the b i l l .

I f  a ban on possession of a lcoho l i s  i n s t i t u t e d ,  the 
lav; w i l l  most c e r t a in ly  be cha l lenged under Alaska's e x p l i c i t  
c o n s t i t u t io n a l  r ig h t  to pr ivacy  (Art. I ,  Sec. 22). I t  was 
under t h i s  c o n s t i t u t io n a l  p ro v is io n  tha t  the Alaska Supreme 
Court i n  1975 he ld  tha t  the state cou ld not p r o h ib i t  possession 
of mari juana by adu lts  i n  t h e i r  own homes fo r  personal use. 
The court he ld that the state had not demonstrated the e x is ­
tence of a le g i t im a te  state in t e r e s t  which was strong enough to 
j u s t i f y  the regu la t io n  of t h i s  conduct. Ravin v .  State , 537 
P .2d 497 (Alaska 1975) .

Although the Alaska Supreme Court has stated i n  
Harrison v . S ta te , 687 P .2d 332 (Alaska 1984) tha t  there i s  no 
fundamental r ig h t  to possess or consume a lc o h o l ,  any ban on 
possession of a lcoho l would be cha l lenged under Alaska's con­
s t i t u t i o n a l  r i g h t  to p r iva cy .  The t e s t  used by the court in  
Ravin read as fo l lows:

It .  i s  appropr iate i n  t h i s  case to reso lve 
Rav in's pr ivacy  c la ims by determ in ing 
whether there i s  a proper governmental 
. interest in  imposing r e s t r i c t i o n s  on mar i­
juana use and whether the means chosen bear

03C31LH
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a subs tan t ia l  r e la t i o n s h ip  to the l e g i s l a ­
t i v e  purpose. I f  government r e s t r i c t i o n s  
in t e r f e r e  w ith  the i n d i v i d u a l ' s  r i g h t  to 
p r iva cy ,  we w i l l  requ ire  tha t  the r e l a t i o n ­
sh ip between means and ends be not merely 
reasonable but c lose and s u b s ta n t ia l .
In  State v .  E r ickson , 574 P .2d 1 (Alaska 1978), the 

court app l ied  the Ravin standard to a c la im  tha t  the p r o h ib i ­
t io n  aga ins t coca ine possession and use i n  the home v io l a t e d  
the r ig h t  to p r iva cy .  The court noted, i n  i t s  a na ly s is ,  that a 
sp e c ia l  p ro tec t io n  i s  accorded to the home, s ta t in g  that "where 
the r ig h t  to p r ivacy  i s  manifested i n  terms of in te re s ts  more 
squarely w i t h i n  personal autonomy, the ba lance [of the i n d i ­
v id u a l ' s  in t e r e s t  i n  p r ivacy  and the government's in t e r e s t  i n  
hea l th  and safety] requ ires a heav ie r  burden on the sta te to 
susta in  the l e g i s l a t i o n  i n  l i g h t  of the r ig h t  in vo lv ed ."  
Er ickson , 574 P .2d a t  22 n. 144.

The cour t ,  i n  Harr ison , has a lready recogn ized an 
unmistakable c o r r e la t io n  between a lcoho l consumption and poor 
h ea l th ,  death, fam i ly  v io l e n c e ,  c h i l d  abuse, and cr ime. The 
court express ly recognized the d e le te r io u s  e f fe c ts  of consuming 
a lc o h o l i c  beverages. The court a lso  recogn ized tha t  mar i juana , 
and even coca ine (State v . E r ickson , 574 P. I'd 22 (Alaska 
1978)), are less dangerous.

But i t  must be noted tha t  the court i n  the Harr ison 
case d id  not r u le  on the c o n s t i t u t i o n a l i t y  of a complete ban on 
the possession of a lc o h o l .  They ru led  tha t  a ban on importa­
t io n  and d i s t r i b u t i o n  of a lcoho l d id  not v i o l a t e  Alaska's con­
s t i t u t i o n a l  r i g h t  to pr ivacy . The court saw a d e f i n i t e  r e l a ­
t io n s h ip  between a ban on importat ion and i t s  u l t im a te  e f f e c t  
on possession, but they a lso made i t  p e r f e c t ly  c le a r  tha t  the 
r ig h t  to consume a lcoho l i n  the home was not d i r e c t l y  a t issue 
i n  t h is  case. Harrison 687 P .2d at 338.

One way to enact a de fens ib le  lav; would be to estab­
l i s h  a comprehensive l e g i s l a t i v e  record of the compe l l ing  need 
for expanding the opt ions a v a i l a b le  to in c lu d e  a complete ban 
on possession. That i s ,  the l e g is l a t u r e ' s  cons ide ra t ion  of the 
b i l l  should in c lu d e  extens ive p u b l i c  hear ings , debate on the 
s o c ia l  p o l i c y  mer its of the proposa l , and the c o l l e c t i o n  o f the 
most recent s c i e n t i f i c ,  med ica l ,  and pharmaco log ica l s tud ies 
regarding the p h y s ic a l ,  emot iona l ,  arid s o c ia l  e f fe c ts  of a lc o ­
ho l consumption. I f ,  a f te r  rev iew ing the data, the l e g is l a t u r e  
concludes tha t  the danger inheren t in  the consumption of a lc o ­
h o l ,  e s p e c ia l l y  i n  the home, i s  s i g n i f i c a n t  enough to j u s t i f y  a 
complete ban on possession of a lc o h o l ,  i t  makes i t  much eas ie r  
for the court to uphold the c o n s t i t u t i o n a l i t y  of the measure., 
In  making i t s  d e c is io n ,  the court can r e ly ,  to a great ex ten t ,
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on the data c o l l e c t e d ,  the f in d in g s  made, and the strong l e g i s ­
l a t i v e  i n t e n t  expressed.

I f  you des ire  to pursue t h i s  process, the fo l low ing  
steps are recommended:

(1) A l e g i s l a t i v e  r e s o lu t io n  should be drafted which 
would (a) e s t a b l i s h  the des ire  of the l e g i s l a t u r e  to seek new 
so lu t io ns  to the a lc o ho l  abuse problem, e s p e c ia l l y  i n  ru ra l  
areas; (b) e s ta b l is h  the des ire  of the l e g i s l a t u r e  to exp lore 
the p o s s i b i l i t y  of o f fe r in g  a l o c a l  op t ion to i n d i v i d u a l  commu­
n i t i e s  of a complete ban on possession of a lcoho l ;  (c) estab­
l i s h  a s e le c t  committee co n s is t in g  o f representa t ives from 
ru r a l  communit ies, the med ica l p ro fess ion ,  s o c ia l  serv ices 
agenc ies , law enforcement agenc ies , prosecut ion agenc ies, and 
the l e g is l a t u r e ;  and (d) e s ta b l is h  the mandate of t h is  commit­
tee as examining the mer its  and ram i f i c a t io n s  of such a l o c a l  
op t ion—w ith  du t ie s  in c lu d in g  the ho ld in g  of p u b l i c  hear ings , 
the c o l l e c t i o n  of data, and the preparat ion of w r i t ten  rec ­
ommendations for the l e g is l a t u r e ' s  cons idera t ion  by the beg in ­
n ing of next sess ion .

As we d iscussed at our lunch meeting w ith Mike 
Wa l le ry , the appropr ia te p laces for these p u b l i c  meetings would 
be i n  areas such as the NANA reg ion ,  the Bethe l and St. Mary's 
reg ion , the Tanana Ch ie fs  Conference (TCC) reg ion ,  the South­
east reg ion and the Anchorage area. A lso , as we d iscussed, 
s u f f i c i e n t  p u b l i c i t y  should be prov ided ahead of t ime which 
encourages community members to attend and t e s t i f y —esp e c ia l ly  
fam i ly  members who have exper ienced the e f fe c ts  of a lcoho l 
abuse i n  t h e i r  home and those persons who have had problems 
w ith  a lc o ho l  themselves. Spec ia l  e f f o r t  should be made to 
n o t i f y  represen ta t ives  from the f i e l d s  of law enforcement, 
p rosecu t ion , s o c ia l  work, a lc o ho l  c o u n s e l l i n g ,  and med ic ine .

Once the committee's w r i t t e n  recommendations are sub­
m it ted , they should be put i n  the form of l e g i s l a t i v e  propo­
sa ls .  The l e g i s l a t i v e  committee hear ings on these l e g i s l a t i v e  
proposals should e s ta b l i s h  a good f a c tu a l  record—lead ing  to 
the prepara t ion and adopt ion of s p e c i f i c  l e g i s l a t i v e  f in d in g s .  
The l e g i s l a t i v e  hear ings w i l l  not be ab le  .to be as extens ive as 
the p u b l i c  hear ings he ld  by the s e le c t  committee, but the same 
type of testimony should be gathered, i n  summary form, which 
was used to substan t ia te  the s e le c t  committee's f in d in g s .

Once t h i s  process i s  completed, and' a l l  hearings and 
f in d in g s  c l e a r l y  e s t a b l i s h  that the danger of a lcoho l consump­
t io n  i n  the home i s  s i g n i f i c a n t ,  i t  w i l l  be much more d i f f i c u l t  
for the court' to f i n d  tha t  a ban on possession in  the home does 
not bear a c lo se  and su b s ta n t ia l  r e la t i o n s h ip  to the l e g i s l a ­
t i v e  purpose of p ro te c t in g  the p u b l i c  hea l th  and we lfa re . I t  
w i l l  be d i f f i c u l t  for the court to say tha t  under Alaska's
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c o n s t i t u t io n ,  the pr ivacy  in t e r e s t  i n  be ing ab le to have a 
g lass of wine i n  one's own home outweighs the need to p ro tec t 
the p u b l i c  from harm to themselves and others .

For your in fo rmat ion ,  a subcommission and p u b l i c  
hear ing process was a lso used to deve lop the rev ised  c r im in a l  
code i n  1978. And furthermore, s in ce  the r e c r im in a l i z a t io n  of 
possession of smal l amounts of mar i juana suffers the same 
p o t e n t i a l  of c o n s t i t u t io n a l  c ha l le nge ,  we have recommended a 
s im i l a r  approach for tha t  l e g i s l a t i v e  proposa l , as w e l l .  
Another approach would e n t a i l  the use of a l e g i s l a t i v e  in te r im  
committee, instead of a s e le c t  committee made up of community 
members w i th  sp e c ia l  expe r t ise .

The Department of Law w i l l  be happy to review the 
r e so lu t io n  drafted by your D i v i s i o n  of Legal A f fa ir s  and pro­
v id e  any other ass is tance needed.

Very t r u l y  yours,
NORMAN C. GORSUCH
ATTORNEY GENERAL
DANIEL W. HICKEY

By:
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1 IN THE SENATE BY SACKETT
2 SENATE CONCURRENT RESOLUTION NO. 23
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
A FOURTEENTH LEGISLATURE - FIRST SESSION
5 R e la t in g  to  a l e g i s l a t i v e  comm ittee to
6 stu dy  l o c a l  op tion  e l e c t io n s .
7 BE  IT R E S O L V E D  BY T H E  L E GI SLA TUR E OF THE ST AT E OF ALASKA:

8 WH EREAS there is an ever in cr eas ing n e e d  to find solutions to problems

9 as so cia ted w i t h  al cohol abuse in the state; and

10 WH EREAS the problems associated w i t h  al co hol abuse are pa rt i c u l a r l y

11 di sr upt ive to rural communities; and

12 WH EREAS local op ti on elections of fe r a means for rural communi tie s to

13 address local al cohol problems; and

IA WH EREAS the le gi sla tur e desires to ex pl ore the ad vi s a b i l i t y  of local

15 o p t i o n  elections on the q u es tio n of b a n n i n g  p o s s e s s i o n  of alcoholic

16 be ve rag es w i t h i n  a community;

17 BE IT R E S O L V E D  by the Al as ka State L e g i s l a t u r e  that u n de r U n i f o r m

18 Rule 21 a joint special committee on  local op ti on laws is es ta bli she d

19 cons ist ing of three me mbers of the senate ap po int ed by the p r es ide nt of the

20 senate and three me mbers of the house of repr ese nta ti ves a p po int ed by the

21 sp ea ker of the house to hold public h e ar ing s in rural co mmunities and to

22 take testimony and collect data on the subject of local op ti on elections on

23 the q u es tio n of ba nning poss ess ion of al co hol ic beverages w i t h i n  a commun- 

2A ity; and be it

25 FU RTHER R E SO LVE D that before the committee dissolves on the 10th day

26 of the Second Se ss ion of the Four tee nth Legislature, it submit a w r i t t e n

27 report to the legislature that addresses the merits of and ma ke s recorunen-

28 da tions concerning these local option elections.
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