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IN T H E  H O U S E

B Y  BINKLEY, SUND, ADAMS, BOUCHER, 
CATO, CLOCKSIN, COLLINS, COTTEN, 
DAVIS, DUNCAN, FRANK, FULLER,
GOLL, GRUENBERG, GRUS SE ND OR F,
HANLEY, HE RR MANN, HURLEY, JENKINS, 
KOPONEN, LARSON, M.M. MILLER,
M.W. MILLER, NAVARRE, PETTYJOHN, 
P I G N A L B E R I , POURCHOT, RIEGER, 
R I N G S T O ,  SZYMANSKI, TAYLOR,
THOMPSi K , U E H L I N G , W A L L I S  A N D  M A R R O U

H O U S E  C O N C U R R E N T  R E S O L U T I O N  NO. 35 

IN T H E  L E G I S L A T U R E  OF T H E  STATE O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to a l e g i s l a t i v e  c o m m i t t e e  to 

st ud y local o p t i o n  elections.

BE IT R E S O L V E D  B Y  THE L E G I S L A T U R E  O F  T H E  ST A TE  OF ALASKA:'

W H E R E A S  there is an e v e r  i n c r e a s i n g  n e e d  to f i n d  so lu t io ns  to p r o b le ms  

a s s o c i a t e d  w i t h  a l c oh ol  a buse in the state; and

W H E R E A S  the p r o b l e m s  a s s o c i a t e d  w i t h  a l c o h o l  abuse are p a r t i c u l a r l y  

d i s r u p t i v e  to rural com mu ni t ie s;  and

W H E R E A S  local o p ti on  e l e c ti on s o f f e r  a m e a n s  for r u r a l  c o mm un it ie s to 

address local alcoh ol  problems; and

W H E R E A S  the l e g i s l a t u r e  d e s ir es  to expl or e the a d v i s a b i l i t y  of local 

o p ti on  ele ct i on s on the q u e s t i o n  of b a n n i n g  p o s s e s s i o n  of a l c o h o l i c  

b e v e r a g e s  w i t h i n  a community;

BE IT R E S O L V E D  b y  the A l a s k a  State L e g i s l a t u r e  that u n d e r  U n i f o r m  

R ul e 21 a jo in t special c o m m i t t e e  on local o p t i o n  laws is e s t a b l i s h e d  

c o n s i s t i n g  of three m e m b e r s  of the sena te  a p p o i n t e d  b y  the p r e s i d e n t  of the 

senate and three m e m b e r s  of the h o u s e  of r e p r e s e n t a t i v e s  a p p o i n t e d  b y  the 

s p ea ke r of the h o u s e  to h o l d  p u b l i c  h e a r i n g s  in r u r a l  c o m m u n i t i e s  and  to 

take t e s t i m o n y  and colle ct  data on the subject of local o p t i o n  e le ct io ns  on 

the q u e s t i o n  of b a n n i n g  p o s s e s s i o n  of a l c o h ol ic  b e v e r a g e s  w i t h i n  ■•’i c o m m u n­

ity; and be it

F U R T H E R  R E S O L V E D  that b e f o r e  the c om mi t t e e  d i s s o l v e s  on the 10th day 

of the S e c o n d  S e s s i o n  of the F o u r t e e n t h  L e gi sl at u re , it submit a w r i t t e n  

r ep or t to the l e g i s l a t u r e  that a d d r e s s e s  the m e r i t s  of and m a k e s  r e c o m m e n­

dations  c o n c e r n i n g  these local o p t i o n  e l e c t i o n s .
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S t a t e  o f  A l a s k a

FINANCE COMMITTEE 
SPECIAL COMMITTEE ON FISHERIES
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JUNEAU ALASKA 9981? 

(907)465-4737

PO BO * 1065 
BETHEL A ./ SKA 99559 

(907* --13-2922

R e p r e s e n t a t i v e  Jo h n e  B i n k l e y

MEMORANDUM

TO: Representative Al Adams, Chairman
House Finance Committee

DATE: May 3, 1985

FROM: Representative Johne Binkle

RE: HCR 35 - Relating to a legislative committee
to study local option elections.

In 1980 the Alaska Legislature amended Title 4 of the Alaska Statutes to provide 
for local option elections in rural villages to control alcohol. The statute 
provides for four options:

Since passage of the statutes a number of villages have elected to use the 
state law local options to prohibit sale and importation into the villages. By 
and large, these efforts have not been as successful as proponents of the 
legislation had envisioned.

Implementation of local option laws has been difficult. Under the current 
option prohibiting "sale and importation," a criminal prosecution must prove 
beyond a reasonable doubt that the accused actually imported the alcohol into 
the village. Such a conviction is impossible unless the accused is caught in 
the act of importing.

An option banning possession, however, is more readily provable. Either 
alcohol is present or it is not. Expanding the options available to communities 
under Title 4 to allow a fifth option to ban possession would more directly meet 
the needs and desires of many villages. It would simplify enforcement and 
close the loopholes in the current laws, and in some cases, encourage primary 
enforcement at the local level.

The attached letter from the Department of Law addresses the feasibility of 
revising the local option laws to include a ban on possession of alcohol. It 
specifically addresses concerns over the constitutionality of such an option, 
recommending that the legislature establish a comprehensive record of the 
compelling need for such an option.

Alcohol abuse continues to be the number one health and safety problem in our 
state. Clearly, existing laws have not provided satisfactory solutions. It is 
time to seek new solutions; I urge your support for HCR 35 creating a legisla­
tive committee to examine the merits and ramifications of local option and to 
make recommendations for the legislature's consideration early next year.

prohibition of sale of alcohol
prohibition of sale and importation
restriction of license by type
restriction of sales through community stores
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OFFICE OF THE CHIEF PROSECUTOR 
POUCH KC
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3428C R I M I N A L  D I V I S I O N  ■

A p r i l  16_, 1985

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS

1031 WEST 4THA VENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

H o n o r a b l e  J o h n e  B i n k l e y  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u ne au , A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  Binkley:

Y o u  hav e a s k e d  o u r  a d v i c e  r e g a r d i n g  the f e as ib il i ty
of r e v i s i n g  the local o p t i o n  laws to i n c l u d e  a b a n  on the p o s­
se s s i o n  of a l c oh ol  as a n  o p t i o n  a v a i l a b l e  to indivi du al  c o m m u­
nities. O rd in ar il y , t he b e s t  c o u r s e  of a ct io n w o u l d  be to 
s i m p l y  i n t r o d u c e  a b i l l  to f u l f i l l  this p u r p o s e  a nd then p ur su e  
its p a s s a g e  in the u s u a l  manne r.  Ho wever, b e c a u s e  of the v a r i­
ous p o l i c y  c o n s i d e r a t i o n s  w h i c h  w e  p r e v i o u s l y  have discussed, 
and p a r t i c u l a r l y  b e c a u s e  of the s i g n i f i c a n t  p o t e n t i a l  for c o n­
st i t u t i o n a l  attack, w e  w o u l d  r e c o m m e n d  that a b i l l  n o t  be 
i n t r o d u c e d  u n t i l  t he p r o p e r  g r o u n d w o r k  has b e e n  laid by c o m p i l­
ing a  s u b s t a n t i a l  fac tu a l r e c o r d  w h i c h  w i l l  a s si st  in b o t h  the 
p a s s a g e  a n d  d e f e n s e  of the bill.

If a b a n  on p o s s e s s i o n  of a l c oh o l is instituted, the
law w i l l  m o s t  c e r t a i n l y  be c h a l l e n g e d  u n d e r  A l a s k a ' s  e x p l i c i t  
c o n s t i t u t i o n a l  r i g h t  to p r i v a c y  (Art. I, Sec. 22). It w as 
u n d e r  this c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  the A l a s k a  S u p re me  
C o u r t  in 1975 h e l d  that the s tate c o u l d  n ot p r o h i b i t  p o s s e s s i o n  
o f  m a r i j u a n a  b y  a d u l ts  in t h e i r  o w n  ho me s for p e r s o n a l  use. 
T h e  c o u r t  h e l d  th at  the s ta t e h a d  n o t  d e m o n s t r a t e d  the e x i s­
tence of a l eg i ti ma te  state i n t e r e s t  w h i c h  w a s  s t r o n g  e n o u g h  to 
j u s t i f y  t he r e g u l a t i o n  of thi s conduct. R a v i n  v. State, 537 
P . 2d 497 (Alaska 1975). •

A l t h o u g h  the A l a s k a  S u p r e m e  •C o u r t  has st ated in
H a r r i s o n  v. S t a t e . 687 P . 2d 332 (Alaska 1984) th at  there is no 
f u n d a m e n t a l  r i g h t  to p o s s e s s  or c o n su me  alcohol, any b a n  on 
p o s s e s s i o n  of a l c oh ol  w o u l d  be c h a l l e n g e d  u n d e r  A l a s k a ' s  c o n­
st i t u t i o n a l  ri gh t to privacy. T h e  t e s t  u s e d  by the c o u r t  in 
R a v i n  read as follows:

It. is a p p r o p r i a t e  in this ca se  to reso lv e 
R a v i n ' s  p r i v a c y  c l a i m s  b y  d e t e r m i n i n g  
w h e t h e r  there is a p r o p e r  g o v e r n m e n t a l  
i n t e r e s t  in i m p o s i n g  r e s t r i c t i o n s  on m a r i­
juana use and w h e t h e r  th e m e a n s  c h o s e n  bear
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a s u b s t a n t i a l  r e l a t i o n s h i p  to the l e g i s l a­
tive purpose. If g o v e r n m e n t  r e s t r i c t i o n s  
in te rf er e w i t h  t h e  i n d i v i d u a l ' s  r i g h t  to 
privacy, w e  w i l l  r e q u i r e  t h a t  the r e l a t i o n­
ship b e t w e e n  m e a n s  a n d  e n d s  b e  n o t  m e r e l y  
r e a s o n a b l e  b u t  c l o s e  and s ub st antial.

In St at e v. E r i c k s o n , 574 P . 2 d  1 (Alaska 1978) , the 
c o u r t  a p p l i e d  t he R a v i n  s t a n d a r d  to a c l a i m  t h a t  the p r o h i b i­
ti o n  a g a i n s t  c o c a i n e  p o s s e s s i o n  a n d  u s e  in the h o m e  v i o l a t e d  
t he r i g h t  to privacy. T h e  c o u r t  noted, in its analysis, t h a t  a 
s p e c i a l  p r o t e c t i o n  is a c c o r d e d  to the  home, s t a t i n g  t h a t  "where 
t h e  r i g h t  to p r i v a c y  is m a n i f e s t e d  in terms of i n t e r e s t s  m o r e  
s q u a r e l y  w i t h i n  p e r s o n a l  a ut onomy, the b a l a n c e  [of t he i n d i­
vi d u a l ' s  i n t e r e s t  in p r i v a c y  a n d  t h e  g o v e r n m e n t ' s  i n t e r e s t  in 
h e a l t h  a n d  safety] r e q u i r e s  a h e a v i e r  b u r d e n  on the state to 
s u s t a i n  t he l e g i s l a t i o n  in l i g h t  of the  r i g h t  i nv ol ve d. "
E r i c k s o n , 574 P . 2d a t  22 n. 144.

T he court, in H a r r i s o n , h as a l r e a d y  r e c o g n i z e d  an 
u n m i s t a k a b l e  c o r r e l a t i o n  b e t w e e n  a l c o h o l  c o n s u m p t i o n  and p o o r  
h ealt h,  death, fami l y v io le n c e ,  c h i l d  abuse, an d crime. The 
c o u r t  e x p r e s s l y  r e c o g n i z e d  the d e l e t e r i o u s  e f f ec ts  of c o n s u m i n g  
a l c o h o l i c  bevera ge s.  T h e  c o u r t  al s o r e c o g n i z e d  tha t m ar ij u a n a ,  
a n d  e v e n  c o c a i n e  (S t at e v. E r i c k s o n , 574 P. 2d 22 (Alaska
1978)), are less dangerous.

B u t  it m u s t  be n o t e d  t h a t  the c o u r t  in the H a r r i s o n  
c as e d i d  n o t  rule on the c o n s t i t u t i o n a l i t y  of a c o m p l e t e  b a n  on 
the p o s s e s s i o n  of alcohol. T h e y  r u l e d  t h a t  a b a n  on i m p o r t a­
tion  an d d i s t r i b u t i o n  of a l c o h o l  d i d  n o t  v i o l a t e  A l a s k a ' s  c o n­
st i t u t i o n a l  r i g h t  to privacy. T h e  c o u r t  saw  a d e f i n i t e  r e l a­
ti o n s h i p  b e t w e e n  a ban  on i m p o r t a t i o n  a nd its u l t i m a t e  e f f e c t  
o n  po ss e s s i o n ,  b u t  t he y als o m a d e  it p e r f e c t l y  c l e a r  t h a t  the
r i g h t  to c o n su me  a l c o h o l  in the h o m e  w a s  n o t  d i r e c t l y  a t  issue
in this case. H a r r i s o n  687 P . 2d at 338.

O n e  w a y  to e n a c t  a d e f e n s i b l e  l aw w o u l d  be to e s t a b­
lish a c o m p r e h e n s i v e  l e g i s l a t i v e  r e c o r d  o f  t he c o m p e l l i n g  n ee d 
for e x p a n d i n g  the o p t i on s a v a i l a b l e  to i n c l u d e  a c o m p l e t e  b an 
on p os se s s i o n .  T h a t  is, the l e g i s l a t u r e ' s  c o n s i d e r a t i o n  of the 
b i l l  s h o u l d  i n c lu de  e x t e n s i v e  p u b l i c  h ea rings, d e b a t e  on the 
s o ci al  p o l i c y  m e r i t s  of the pro po s al , a n d  the c o l l e c t i o n  o f  the 
m o s t  r e c e n t  scientific, m e d i ca l,  a n d  p h a r m a c o l o g i c a l  studi es  
r e g a r d i n g  the physical, emoti on al , a n d  social, e f f e ct s of a l c o­
hol c o n su mp ti o n.  If, a f t e r  r e v i e w i n g  the data, the l e g i s l a t u r e  
c o n c l u d e s  t ha t the d a n g e r  i n h e r e n t  in the c o n s u m p t i o n  of a l c o­
hol, e s p e c i a l l y  in the home, is s i g n i f i c a n t  e n o u g h  to j u s t i f y  a 
c o m p l e t e  b a n  on p o s s e s s i o n  of a lcohol, it m a k e s  it m u c h  e as ie r 
for the c o u r t  to u p h o l d  the c o n s t i t u t i o n a l i t y  of the me asure. 
In m a k i n g  its decision, the c o u r t  c a n  rely, to a g r e a t  extent,
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o n  the d a t a  collected, the f i n d i n g s  m ad e,  an d the strong l e g i s­
lati v e  inten t expressed.

If y o u - d e s i r e  to p u r s u e  this process, the f o l l o w i n g  
steps a re recommended:

(1) A  l e g i s l a t i v e  r e s o l u t i o n  s h o u l d  b e  d r a f t e d  w h i c h  
w o u l d  (a) e s t a b l i s h  the d e s i r e  of the l e g i s l a t u r e  to see k n e w  
s o l u t i o n s  t o  the a l c o h o l  a b u s e  p r o b l e m ,  e s p e c i a l l y  in r u ra l 
areas; (b) e s t a b l i s h  the d e s i r e  o f  t he l e g i s l a t u r e  to e x p l o r e  
t h e  p o s s i b i l i t y  of o f f e r i n g  a local o p t i o n  to indivi d ua l c o m m u­
ni t i e s  of a c o m p l e t e  b a n  on p o s s e s s i o n  of alcohol; (c) e s t a b­
lish a s e l e c t  c o m m i t t e e  c o n s i s t i n g  o f  r e p r e s e n t a t i v e s  fro m 
r u r a l  c o mm un it ie s,  the m e d i c a l  p r o f e s s i o n ,  social s ervices 
a g e n ci es ,  l a w  e n f o r c e m e n t  agencies, p r o s e c u t i o n  agencies, and 
t h e  l eg islature; a nd (d) e s t a b l i s h  the m a n d a t e  of this c o m m i t­
tee as e x a m i n i n g  the m e r i t s  and r a m i f i c a t i o n s  of such a local 
o p t i o n — w i t h  du ties i n c l u d i n g  t he h o l d i n g  of p u b l i c  hearings, 
t he c o l l e c t i o n  of data, a nd the p r e p a r a t i o n  of w r i t t e n  r e c­
om m e n d a t i o n s  for the l e g i s l a t u r e ' s  c o n s i d e r a t i o n  by the b e g i n­
ni n g  of n e x t  session.

A s  w e  d i s c u s s e d  a t  o u r  l u n c h  m e e t i n g  w i t h  M i k e  
W a l l e r y ,  the a p p r o p r i a t e  p l a c e s  for t h e s e  p u b l i c  m e e t i n g s  w o u l d  
b e  in ar ea s such as the N A N A  region, t h e  B e t h e l  and St. M a r y ' s  
region, the T a n a n a  C h i e f s  C o n f e r e n c e  (TCC) region, t he S o u t h­
ea s t  r e g i o n  and the A n c h o r a g e  area. Also, as we discussed, 
s u f f i c i e n t  p u b l i c i t y  s ho ul d be p r o v i d e d  a h e a d  of ti me  w h i c h  
e n c o u r a g e s  c o m m u n i t y  m e m b e r s  to a t t e n d  a n d  t e s t i f y — e s p e c i a l l y  
f amily m e m b e r s  w h o  h av e e x p e r i e n c e d  the e f f e c t s  of a l c oh ol  
a b u s e  in th ei r ho m e and t ho se  p e r s o n s  w h o  hav e h ad p r o b l e m s  
w i t h  a l c o h o l  themselves. S p e c i a l  e f f o r t  s h o ul d be m a d e  to 
n o t i f y  r e p r e s e n t a t i v e s  f r o m  the f i e l d s  of law enfor ce me nt ,  
p r o s e c u t i o n ,  social work, a l c o h o l  co un se l l i n g ,  a nd medicine.

O n c e  the c o m m i t t e e 's w r i t t e n  r e c o m m e n d a t i o n s  are s u b­
mitted,  the y sh ould be p u t  in the f o r m  of l eg is l a t i v e  p r o p o­
sals. T h e  l eg is l a t i v e  c o m m i t t e e  h e a r i n g s  on these l e g i s l a t i v e  
p r o p o s a l s  s h o u l d  e s t a b l i s h  a g o o d  f a c t u a l  r e c o r d — l e ad in g to 
the p r e p a r a t i o n  and a d o p t i o n  of s p e c i f i c  l e gi sl a t i v e  f i n d i n g s . - 
T h e  l e g i s l a t i v e  h e a r i n g s  w i l l  n o t  be a b l e . t o  be as e x t e n s i v e  as 
the p u b l i c  h e a r i n g s  h e l d  b y  the s e l e c t  commit te e,  b u t  the same 
ty pe  o f  t e s t i m o n y  s ho ul d  be g at h ered, in s u mm ar y form, w h i c h  
w a s  u s e d  to s u b s t a n t i a t e  the s e l e c t  c o m m i t t e e ' s  findings.

O n c e  this p r o c e s s  is co mp le t ed , and' all h e a r i n g s  and 
f i n d i n g s  c l e a r l y  e s t a b l i s h  t h a t  the d a n g e r  of alcohol c o n s u m p­
tion in the h o m e  is significant, it w i l l  be m u c h  m o r e  d i f f i c u l t  
for the court' to find that a b a n  on p o s s e s s i o n  in the hom e does 
n o t  b e a r  a c l o s e  and s u bs ta n t i a l  r e l a t i o n s h i p  to the l e g i s l a­
tive p u r p o s e  of p r o t e c t i n g  the p u b l i c  h e a l t h  a n d  welfare. It 
w i l l  b e  d i f f i c u l t  for the c o u r t  to say t h a t  u nd er  A l a s k a ' s
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c o n s t i t u t i o n ,  the p r i v a c y  i n t e re st  in b e i n g  able to have a 
g l a s s  of w i n e  in o n e ’s own home o u t w e i g h s  the need to p r o t e c t  
the p u b l i c  f r o m  h a r m  to t h e m s e l v e s  and  others.

F o r  y o u r  information, a s u b c o m m i s s i o n  and publi c 
h e a r i n g  p r o c e s s  w a s  al so  u s e d  to d e v e l o p  the r e v i se d c r i m i n a l  
co d e in 1978. A n d  furthermore, since the r e c r i m i n a l i z a t i o n  of 
p o s s e s s i o n  of small a m o u nt s o f  m a r i j u a n a  suffe rs  th e  same 
p o t e n t i a l  of c o n s t i t u t i o n a l  challenge, w e  ha ve  r e c o m m e n d e d  a 
s i m i l a r  a p p r o a c h  for tha t l e g i s l a t i v e  proposal, as well. 
A n o t h e r  a p p r o a c h  w o u l d  e n t a i l  t he use of a legis la ti ve  i n t e r i m  
c o m m i t t e e ,  i n s te a d of a sele ct  c o m m i t t e e  m a d e  up of c o m m u n i t y  
m e m b e r s  w i t h  spec ia l expertise.

Th e D e p a r t m e n t  of L a w  w i l l  be h a p p y  to r e v i e w  the 
r e s o l u t i o n  d r a f t e d  by y o u r  D i v i s i o n  of L e g a l  A f f a i r s  a nd p r o­
vi d e  a n y  o t h e r  a s s i s t a n c e  needed.

V e r y  t r u l y  yours,

N O R M A N  C. G O R S U C H
A T T O R N E Y  G E N E R A L

D A N I E L  W. H I C K E Y
C H I E F  P R O S E C U T O R

B y ;  f / \  1 ^
L/Lisa B.
A s s i s t a n t  A t t o r n e y  Gen er a l
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1 IN THE HOUSE THOMPSON, UEHLING, WALLIS AND MARROU

2 HOUSE CONCURRENT RESOLUTION NO. 35

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

A FOURTEENTH LEGISLATURE - FIRST SESSION

5 Relating to a legislative committee to

6 study local option elections.

7 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 WHEREAS there is an ever increasing need to find solutions to problems

9 associated with alcohol abuse in the state; and

10 WHEREAS the problems associated with alcohol abuse are particularly

11 disruptive to rural communities; and

12 WHEREAS local option elections offer a means for rural communities to

13 address local alcohol problems; and

14 WHEREAS the legislature desires to explore the advisability of local

15 option elections on the question of banning possession of alcoholic

16 beverages within a comm '■.y;

17 BE IT RESOLVED o, Alaska State Legislature that under Uniform

18 Rule 21 a joint special committee on local option laws is established

19 consisting of three members of the senate appointed by the president of the

20 senate and three members of the house of representatives appointed by the

21 speaker of the house to hold public hearings in rural communities and to

22 take testimony and collect data on the subject of local option elections on

23 the question of banning possession of alccholic beverages within a commun- 

2.4 ity; and be it

25 FURTHER RESOLVED that before the committee dissolves on the 10th day

26 of the Second Session of the Fourteenth Legislature, it submit a written

27 report to the legislature that addresses the merits of and makes recommen-

28 dations concerning these local option elections.
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