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O f f e r e d :  2 / 2 8 / 8 6

R e f e r r e d :  F i n a n c e

O r i g i n a l  s p o n s o r :  S h u l t z  a n d  K o p o n e n

1  I N  T H E  H O U S E  B Y  T H E  T R A N S P O R T A T I O N  C O M M I T T E E

2  C S  F O R  H O U S E  B I L L  N O .  6 0 0  ( T r a n s p o r t a t i o n )

3  I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T U  O F  A L A S K A

4  F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

5  A  B I L L

6  F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a c q u i s i t i o n  o f  r i g h t s - o f - w a y  b y

7  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i -

8  t i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

9  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

1 0  *  S e c t i o n  1 .  A S  4 4 . 4 2 . 0 2 0 ( b )  i s  a m e n d e d  t o  r e a d :

1 1  ( b )  T h e  d e p a r t m e n t  m a y

1 2  ( 1 )  e n g a g e  i n  e x p e r i m e n t a l  p r o j e c t s  r e l a t i n g  t o  a v a i l a b l e

1 3  o r  f u t u r e  m o d e s  o f  t r a n s p o r t a t i o n  a n d  a n y  m e a n s  o f  i m p r o v i n g  e x i s t i n g

$  1 4  t r a n s p o r t a t i o n  f a c i l i t i e s  a n d  s e r v i c e ;

1 5  ( 2 )  e x e r c i s e  t h e  p o w e r  o f  e m i n e n t  d o m a i n ,  i n c l u d i n g  t h e

1 6  d e c l a r a t i o n  o f  t a k i n g  a s  p r o v i d e d  i n  A S  0 9 . 5 5 ^

1 7  ( 3 )  a c q u i r e ,  t r a d e  l a n d  f o r ,  o r  p u r c h a s e  u n d e v e l o p e d  o r

1 8  p r e p a r e d  r i R h t s - o f - w a y  f o r  p r e s e n t  o r  f u t u r e  u s e  a s  r o a d ,  h i g h w a y ,

1 9  r a i l r o a d ,  o r  p i p e l i n e  c o r r i d o r s .

2 0  *  S e c .  2 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 8 6 .
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HB 600 I S S U E  S U M M A R Y

HB 600 is i n t r o d u c e d  at the r e q u e s t  of A H T N A  Inc., in 
o r d e r  to a d d r e s s  s e v e r a l  p r o b l e m s  c o n f r o n t i n g  A H T N A  Inc., as 
w e l l  as o t h e r  m a j o r  l a n d o w n e r s  t h r o u g h o u t  the S t a t e  of A l a s k a .  
T h e s e  i s s u e s  h a v e  b e e n  r a i s e d  by A H T N A  inc. r e p r e s e n t a t i v e s  in 
t h u i r  d i s c u s s i o n s  w i t h  D O T / P F  e m p l o y e e s  and o t h e r  a d m i n i s t r a t i o n  
and L e g i s l a t i v e  p e r s o n n e l .  HB 600 is d e s i g n e d  to r e s p o n d  to the 
c o u n s e l  w h i c h  A H T N A  Inc. r e p r e s e n t a t i v e s  r e c e i v e d  f r o m  tho s e  
s o u r c e s . •

A m o n g  the s p e c i f i c  i s s u e s  of c o n c e r n  are the f o l l o w i n g :

1. L o c a l  h i r e : e n c o u r a g i n g  the e m p l o y m e n t  of local 
p e o p l e ,  w i t h i n  a c o m m u n i t y  i m p a c t e d  by 
d e v e l o p m e n t ,  on p r o j e c t s  in their c o m m u n i t y ,  
e s p e c i a l l y  w h e r e  p r o p e r t y - o w n e d  by t h o s e  l o c a l  
c i t i z e n s  is to be u s e d  by the S t a t e  in the 
d e v e l o D m e n t  p r o j e  t.

2. Fair a n d  e q u i t a b l e  c o m p e n s a t i o n : O f t e n  raw 
land, e s p e c i a l l y  in r u r a l  areas, has a . 
r e l a t i v e l y  low c u r r e n t  a p p r a i s e d  v a lue, in 
p a r t  b e c a u s e  of i n f r e q u e n t  land t r a n s a c t i o n s  in 
t h o s e  a r e a s  w i t h  a r e s u l t a n t  s c a r c i t y  of
" c o m p a r a b l e s "  for v a l u a t i o n  p u r p o s e s .

3. E x p e d i t  ing l o cal c o n s t r u c t i on p r o j e c t s : W i t h  
the d o w n t u r n  in the S t a t e  e c o n o m y  it has b e c o m e  
a m a t t e r  of e c o n o m i c  n e c e s s i t y  for m a n y  A l a s k a n  
r e s i d e n t s  that p r o p o s e d  p u b l i c  w o r k s  p r o j e c t s  
be m o v e d  f r o m  l e g i s l a t i v e  a p p r o p r i a t i o n  and 
a d m i n i s t r a t i v e  a p p r o v a l  into the f i e l d  as 
r a p i d l y  as p o s s i b l e .

4. M i n i m i z i n g  p r o j e c t  c o s t s  to the State: In o r d e r  
to g e n e r a t e  the g r e a t e s t  p o s s i o l e  i m p a c t  f r o m  
A l a s k a s '  i n c r e a s i n g l y  l i m i t e d  c a p i t a l  b u d g e t ,  
i n n o v a t i v e  D r o c e s s e s  and p r o c e d u r e s  for land or 
r i g h t - o f - w a y  a q u i s i t i o n  and d e v e l o D m e n t  s h o u l d  
be e x p l o r e d .
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A l t h o u g h  t h e s e  four is s u e s ,  o b v i o u s l y ,  do not a d d r e s s  
all of the c o n c e r n s  r e g a r d i n g  l o c a l  e m D l o y m e n t ,  fair 
c o m p e n s a t i o n ,  a c c e l e r a t e d  c o n s t r u c t i o n  s c h e d u l e s  a n d  m a x i m u m  
r e t u r n  on S t a t e  c a p i t a l  e x p e n d i t u r e s ,  t h e y  do i l l u s t r a t e  the 
p r i m a r y  i s s u e s  a d d r e s s e d  by the m o d i f i c a t i o n  of A S  4 4 . 4 2 . 0 2 0  as 
p r o p o s e d  in HB 600. A b r i e f  s u m m a r y  of h o w  HB 600 r e s p o n d s  to 
t h e s e  four i s s u e s  is c o n t a i n e d  in A t t a c h m e n t  } 3 in this 

p a a c k a g e .
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H B  6 0 0  J U S T I F I C A T I O N

HB 600 is a ve r y  s i m p l e  b i l l  w i t h  l i m i t e d  i m p a c t  
c o m p a r e d  w i t h  m a n y  of the c o m p l e x  a n d  e x t e n s i v e  b i l l s  w h i c h  
r e g u l a r l y  c o m e  b e f o r e  this c o m m i t t e e .  It is a bill, h o w e v e r ,  
w h i c h  h o l d s  real p r o m i s e  for a s s i s t i n g  m a n y  i n d i v i d u a l  A l a s k a n s ,  
ma j o r  la n d  o w n e r s  and even, p o s s i b l y ,  the S t a t e  t r e a s u r y ,  at 

l i t t l e  or no c o s t  to the State.

T h e  p r o v i s i o n s  of HB 600, in s u b s t a n c e ,  a l l o w  the 
D e p a r t m e n t  of T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  to a c q u i r e  
p r e p a r e d ,  as w e l l  as u n d e v e l o p e d ,  r i g h t s - o f - w a y  for h i g h w a y s  and 
c e r t a i n  o t h e r  p u b l i c  p u r p o s e s .  T h e s e  p r o v i s i o n s  are not 
m a n d a t o r y  a n d  r e q u i r e  no mo r e  of the D O T / P F  p e r s o n n e l  th a n  is 

r e q u i r e d  at p r e s e n t .

T h e  p o t e n t i a l  e f f e c t s  of HB 600, h o w e v e r ,  are 
s i g n i f i c a n t .  If, for e x a m D l e ,  D O T / P F  wer>§. to e x e r c i s e  its' 
d i s c r e t i o n  to n e g o t i a t e  for a n d  a c q u i r e  p r e p a r e d  r i g h t - o f - w a y  
for a h i g h w a v  e x t e n s i o n  or b y - p a s s  f r o m  the o w n e r  of the real 
e s t a t e  p a r c e l  t h r o u g h  w h i c h  the h i g h w a y  w a s  to pass, that 
p r o p e r t y  o w n e r  w o u l d  be in a u n i q u e  p o s i t i o n  to l e g a l l y  
g u a r a n t e e  the e m p l o y m e n t  of local D e o p l e  for the task of 
c l e a r i n g  the r i g h t - o f - w a y .  N o t  o n l v  w o u l d  t h e  p r o p e r t y ' o w n e r  
h a v e  the a d v a n t a g e  of a d d i n g  v a l u e  to the l a n d  p r i o r  to s e l l i n g  
it, but the b u y e r ,  D O T / P F ,  w o u l d  h a v e  the a d v a n t a g e  of a c q u i r i n g  
in one t r a n s a c t i o n  the c l e a r e d  r i g h t - o f - w a y  w h i c h  w o u l d , w i t h o u t  
HB 600, r e q u i r e  at l e a s t  two, if not more, s e p a r a t e  
t r a n s a c t i o n s .  H3 600, t h e r e f o r e ,  has the p o t e n t i a l  to a d d r e s s  
e a c h  of the f o u r  issu e s  m e n t i o n e d  in the I S S U E  S U M M A R Y ,  w h i c h  is 

a t t a c h m e n t  4 2 h e r e i n .

HB 600 r e s n o n d s  to the i s s u e  of l o c a l  h i r e  by p r o v i d i n g  
an o p p o r t u n i t y  for A l a s k a n s  to o b t a i n  e m p l o y m e n t  on constrt c t i o n  
p r o j e c t s  w h i c h  take p l a c e  near their home s .  T h i s  o p p o r t u n i t y  is 
e s p e c i a l l y  a v a i l a b l e  w h e n  the m a j o r  land h o l d e r  f r c m  w h o m  the 
r i g h t - o f - w a y  is o b t a i n e d  is a N a t i v e  C o r p o r a t i o n  in that those 
c o r p o r a t i o n s  h a v e  b o t h  a c o m m i t m e n t  to, a n d  a d e m a n d  for, 
s h a r e h o l d e r  hire. S i n c e  the m a j o r i t y  of the N a t i v e  C o r p o r a t i o n  
s h a r e h o l d e r s  a r e  a l s o  A l a s k a  c i t i z e n s ,  s h a r e h o l d e r  h i r e  is, 
e f f e c t i v e l y ,  l o c a l  hire. To the e x t e n t  t h a t  s h a r e h o l d e r s  are 
not a v a i l a b l e  or not q u a l i f i e d  for the jobs, t h o s e  jobs are very 
likelv to go to other, n o n - s h a r e h o l d e r ,  l o c a l  D e o p l e  as the
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N a t i v e  C o r p o r a t i o n s  h a v e  t h e i r  h e a d q u a r t e r s , ,  and, t h e r e f o r e ,  
t h e i r  h i r i n g  f a c i l i t i e s ,  in A l aska.

The p o t e n t i a l  for fair and egu i t a b l e  c o m p e n s a  t ion to 
the l a n d  o w n e r  is i m o r o v e d  by the p r o v i s i o n s  of HB 600 by 
p r o v i d i n g  the o p p o r t u n i t y  to the land o w n e r  to add v a l u e  to the 
r i g h t - o f - w a y  b e i n g  a c q u i r e d  by D O T / P F  p r i o r  to t r a n s f e r  of the 
p r o p e r t y .  A l t h o u g h  the u n d e r l y i n g  v a l u e  of the real e s t a t e  is 
not c h a n g e d  by th i s  bill, the o p p o r t u n i t y  to e m p l o y  s h a r e h o l d e r s  
and to e a r n  a d d i t i o n a l  i n c o m e  f r o m  the r i g h t - o f - w a y  p r e p a r a t i o n ,  
e s D e c i a l l y  if the land c l e a r i n g  is d o n e  e f f i c i e n t l y ,  a d d s  
s i g n i f i c a n t l y  to the o v e r a l l  v a l u e  a n d  u t i l i t y  of the c o r p o r a t e  
land to the c o r p o r a t i o n  w i t h o u t  any a d d i t i o n a l  c o s t  to the 

S t a t e .

B e c a u s e  HB 600 w o u l d  p r o v i d e  for a c q u i s i t i o n  of the 
p r e p a r e d  r i g h t - o f - w a y  in one t r a n s a c t i o n ,  r a t h e r  t h a n  two or 
m o r e  t r a n s a c t i o n s  as is p r e s e n t l y  the cas e ,  i m p l e m e n t a t i o n  of 
HB 600 w i l l  be l i k e l y  to e x p e d i t e  l o cal c o n s t r u c t i o n  p r o j e c t s , 
or, at least, o f f e r  an o p p o r t u n i t y  to e x p e d i t e  t h o s e  p r o j e c t s .
T h i s  p o t e n t i a l  b e n e f i t ,  like l o c a l  hire, is m o s t  l i k e l y  to be 
r e a l i z e d  in s i t u a t i o n s  w h e r e  the r i g h t - o f - w a y  s e l l e r  is a N a t i v e  
C o r p o r a t i o n  b e c a u s e  s u c h  c o r p o r a t i o n s  are of s u f f i c i e n t  size, 
w i t h  s u f f i c i e n t  a v a i l a b l e  e m p l o y e e s  a n d  e q u i p m e n t ,  to u n d e r t a k e  
the c l e a r i n g  a n d  o t h e r  n e c e s s a r y  or a p p r o p r i a t e  r i g h t - o f - w a y  
o r e p a r a t i o n  a l l o w e d  for u n d e r  the bill.

M a x i m i z i n g  l o c a l  hire; e x p e d i t i n g  loc a l  c o n s t r u c t i o n  
p r o j e c t s ;  and p r o v i d i n g  fair and e q u i t a b l e  c o m p e n s a t i o n  to the 
land o w n e r ;  a l l  i m o r o v e  the p o t e n t i a l  fo.r. m i n i m i z i n g  the p r o j e c t  
c o s t s  to the S t a t e  and r e d u c i n g  t r a n s f e r  p a y m e n t s  f r o m  the S t a t e  
to b o t h - the i n d i v i d u a l  A l a s k a n s  and the r u r a l  c o m m u n i t i e s  m o s t  
s e v e r e l y  i m p a c t e d  by d e c l i n i n g  r e v e n u e s  a n d  l i m i t e d  l o c a l  tax 
b a s e s .  S.ince HB 600 is d i s c r e t i o n a r y  r a t h e r  t h a n  m a n d a t o r y ,
D O T / P F  w o u l d  h a v e  the o p p o r t u n i t y  to e x p e r i m e n t  w i t h  the p r o c e s s  
on a l i m i t e d  b a s i s ,  p e r h a p s  i n v o l v i n g  o n l y  one or two p r o j e c t s ,  
u n t i l  the b e n e f i t s  of the l e g i s l a t i o n  are p r o v e n .

HB 6 0 0  is a s i m p l e  bi l l  w h i c h  o f f e r s  the p o t e n t i a l  for 
s u b s t a n t i a l  b e n e f i t s  to the p e o p l e  of A l a s k a .  Y o u r  p o s i t i v e  

r e c o m m e n d a t i o n  is r e q u e s t e d .
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Sec. 't-l.-12.010. C om m issioner tif tran spo rta tion  mid pub lic 
fn rilities . The principal executive oflict'r o f the Hopnrlm rnt of Tr.-tns- 
pnrtntiun and Public Facilities is tlie commissioner of transportation 
and public facilities. (E.O. No. .19. >i 2 (10771)

Sec. 'M..12.020. P ow e rs  and duties, (at Tlte department shall
11 ) p l a n ,  d e s i g n ,  c o n s t r u c t  a n d  m a i n t a i n  a l l  s t a t e  m od e s  o f  t r a n s p o r ­

t a t i o n  a n d  t r a n s p o r t a t i o n  f a c i l i t i e s  a n d  a l l  d o r k s ,  f l o a t s ,  b r e a k w a t e r s ,  
b u i l d i n g s  a n d  s i m i l a r  f a c i l i t i e s ;

( 21 s t u d y  e x i s t i n g  t r a n s p o r t a t i o n  m o d e s  a n d  f a c i l i t i e s  in  t h e  s t a l e  It) 
d e t e rm i n e  h o w  t h e y  m i g h t  l ie  im p r o v e d  o r  w h e t h e r  t h e y  s h o u l d  c o n ­
t i n u e  to  h e  m a i n t a i n e d ;

I .D  s t u d y  a l t e r n a t i v e  m e a n s  o f  i m p r o v i n g  t r a n s p o r t a t i o n  in  th e  s t a l e  
w i t h  r e g a r d  In  th e  e c o n o m i c  c o s t s  o f  e a c h  a l t e r n a t i v e  a n d  i t s  e n v i r o n ­
m e n t a l  a n d  so c i a l  e f f o r t s ;

(■I) d e v e l o p  a  c o m p r e h e n s i v e ,  l o n g - r a n g e  i n l n r m n d a l  t r a n s p o r t a t i o n  
p l a n  f o r  t h e  s t a t e :

i S I  s t u d y  a l t e r n a t i v e s  t o  e x i s t i n g  m o d e s  o f  t r a n s p u t t n t i n n  in  u r h a n  
a l e a s  am i  d e v e l o p  p l a n s  In  im p r o v e  u r h a n  t r a n s p o r t a t i o n :

( t i l  c o o p e r a t e  a n d  c o o r d i n a t e  w i t h  a n d  e n t e r  i n t o  a g r e e m e n t s  w i t h  
f e d e r a l ,  s t a t e  a n d  l o c a l  g o v e r n m e n t  a g e n c i e s  a n d  p r i v a t e  o r g a n i z a t i o n s  
a n d  p e r s o n s  i n  e x e r c i s i n g  i t s  p o w e r s  a n d  d u t i e s ;

( 7 )  m a n a g e ,  o p e r a t e ,  m id  m a i n t a i n  s t a l e  t r a n s p o r t a t i o n  f a c i l i t i e s  
a n d  a l l  d u c k s ,  ( I n a l s ,  b r e a k w a t e r s  a n d  b u i l d i n g s ,  i n c l u d i n g  a l l  s l a t e  
h i g h w a y s ,  v e s s e l s ,  r a i l r o a d s ,  p i p e l i n e s ,  a i i  p u r l s ,  a n d  a v i a t i o n  f a c i l i t i e s ;

( S I  s t u d y  a l t e r n a t i v e  m e a n s  o f  t r a n s p o r t a t i o n  i n  ( h e  s t a t e ,  c o n ­
s i d e r i n g  th e  e c o n om ic ,  s o c i a l ,  a n d  e n v i r o n m e n t a l  im p a c t s  o f  e a c h  a l t e r ­
n a t i v e ;

( 9 )  c o o r d i n a t e  n iu l  d e v e l o p  s t a l e  a n d  r e g i o n a l  t r a n s p o r t a t i o n  s y s ­
t e m s ,  c o n s i d e r i n g  d e l e t i o n s ,  a d d i t i o n s ,  a n d  I I k  a b s e n c e , o f  a l t e r a t i o n s ;

( 1 0 )  d e v e l o p  f a c i l i t y  p r o g r a m  p l a n s  f o r  t r a n s p o r t a t i o n  a n d  s t a l e  
b u i l d i n g s ,  d o c k s  a n d  b r e a k  w a t e r s  r e q u i r e d  In  im p l e m e n t  th e  d u t i e s  set. 
o u t  in  t h i s  s e c t i o n ,  i n c l u d i n g  I m l  n o t  l im i t e d  to  ( A )  f u n c t i o n a l  p e r ­
f o rm a n c e  c r i t e r i a ;  am i  ( I I I  s c h e d u l e s  f o r  c o m p l e t i o n ;

(111 supervise and maintain a ll state automotive ami mechanical 
equipment, aircraft,.mid vessels, except vessels and aircraft used hv the 
Department nt Fish and flame or the lleparlineiit o f Public Safety;

1121 s u p e r v i s e  a e r o n a u t i c s  i n s i d e  t h e  s l a t e ,  u n d e r  A S  0 2  I I I ;
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(111 complete and maintain a cm ient inventory nf public facilities, 
including a pi ejection nf the serviceability of the facilities and projec­
tions nf replacements and additions to facilities needed to pmvido the 
level o f services programmed by the various user agencies, for muiiir- 
ipa lilies with populations n f less than 12,000 and for unincorporated 
communities, nml perform those duties on a cooperative basis with 
larger municipalities;

(14) adopt energy performance standards for public facilities of I lie* 
stale, the const ruction of which begins a lte r duly 1.19,10; the standards 
shall be based on thermal and light ing cneigv si nnda ids established by 
the Amerirnn Society o f Healing, Refrigeration and Air (.‘auditioning 
Engineers as adapted for application in high latitude, cold climate 
enviiniis;

( 1 9 1  p r o v i d e  p l a n n i n g  a s s i s t a n c e ,  i n c l u d i n g  Im l  no t l im i t e d  In  e n e r g y  
n u d i t s  a n d  i c l a l e d  t e c h n i c a l  s e r v i c e s ,  t o  s c h o o l  d i s l i i r l s  ami l e g i o n n l  
e d u c a t i o n a l  a t t e n d a n c e  a r e a s  in  d e v e 'n p  a n d  im p le m e n t

(A ) .standards for the design, cm ~iriirtitin ami npeiation nf m in i 
educational facilities; and 

(III energy conservation me:' nes |ni iiirn l educational farililies 
llit The department may
( I I  e n g a g e  in  e x p e r im e n t  I p t o j e i l s  I e l a t i n g  to  a v a i l a b l e  o r  f i i t m e  

m o d e s  o f  t r a n s p o r t  at i o n  a \ d  a n y  m e a n s  n f i m p i o v i n g  e x i s t i n g  t r a i t *  pu r-  
l i l l i n n  f a c i l i t i e s  a n d  s' . c i c o ;

(2) exercise the power o f eminent domain, inr!iiding the declaration 
of taking as provided in AS (I9.5.r>. I E.O. Nn. lit . > 2 119771: am 5 III rli 
lORSI.A  I97ft;nni(5 12 ch 811 SLA I9S0; am E.O Nn Ml. 5 in t lp s in

Cms* references. — Km llir ie-|rm|. tr.iii.|->iiialinii in |«oiai;to|rti O'. (Ii-lelrd niliilily mw! nullmiily of llio nupmiic court fallow in?over cnuil facilities. ,«cc AS "tr;in‘ |iurtnlinn facilities* in p.inprnpli
22.0r».02.ri, |7», ffrlrtpil **;iivlcuinniunir.itinn hcililn»Rffccl of nmrntlmrnt*. *> The 19*0 following "pl,ins for 1r?n«|“i| fnlt"n*‘ innmcnilinrnt ntlrfad pnrai’inplt* 11 -II nml pniap.rnph II0LHi'li'lml **an«l at tin* mil nfflfil tn Milwlion In). paraianpli fill, tlrMwl “mol nmipninir.t*Tlir 19RI nmrmlnmnf. in 'iilooclion (a I. ii»»n<** follmvinp "nnrnnnulii*’’ nml *utoii*drlotnl “minintinicnlinn facilities" lu*rd a s»’inirnli»n fur n ponml n*\ar tlir innlfallow! nj; "trnnrporlnlinn fncilitu’*" in nf p,tr:i|*cn|ili« 11*JI .ami rt:t* Tlir nnirn.l-pnracrapli Ilf. ilrlrlctl "nnd cnininmiirn* incnl aim ililclod 'nml coniniuiiinilinn**linn facilities’* following “notion and foilin' ing "Inc«lit»••*« nml ifnirt*- in pm afacilities'* in parHgiapli (21, deleted "nml graph *** mlwrrlimi tl*»cnmimjntrnfion" fallowing "itnpnivj ng

S im *. •11.12.03(1. Ilepu ln lion s , T lir department may adopt ii'f’ ii- 
Inlions tindrr tlio Administrative Procedure Arl (AS -11 f»2* !o imple­
ment, in le ip rrt, or make more specific its |intvi*rs and diilies iK.O Nn 
30, 5 2 (10771 )

S i t . *t*l. 12 .( 110 .  I i ftn«an ( ;il n t ^ a n i z n l i n n  Tin* rmtimisr.inn»M 
s h a l l  e s t a b l i s h  l e j t i n n s  w i t h i n  t l i r  s t a b*  T im  h im  l i o n s  o f  i h e  r l r p a i t  
m e i i l  w i t h i n  e a r l i  f e j j i o i i  ‘• h a l l  ho  pot h o m e d ,  to  f h o  m a x im u m  e x t e n t



A l a s k a  S t a t u t e s

Ti t l e  19.  H i g h w a y s  a n d  F e r r i e s .

Chapter
05. Administration (5 19.05.010)
10. State Highway System (§5 19.10.000 ,19.10 .170)
20. Cooperation by and with the Slate (5 19.20.015)
30. Access Roads (55 19.30.0R0, 19.30.127, I9.30.2 t l ,  19.30.200 — 

19.30.320)
•10. James Dalton Highway (55 19 . 10 . 100 ,19 .10 .200 , 19.J0.210)
00. Ferry Terminal Facilities (5 19.00.070)
05. Alaska Marine Highway System (5 19.05.010)

C h a p te r  05 . A d m in is t ra t io n .
Artlrlc1. DepartmentofTrnnspnrlnlinnnmtI'ulilirFnrililirMt 10OS010)

Article I. D epartm ent o f T ran sporta tion  and Public 
Facilities.

SectionJO. roKcraofileparlment
Sec. 19.05.010. Pow ers o f  departm en t. The department may
(1) acquire property;
(2) exercise the power of eminent domain;
(3) take immediate possession of real property, or any interest in it 

under n declaration nr taking or by other lawful means;
(J) acquire rights-of-way for present or future use;
(5) control nccoss to highways;
(G) regulate roadside development;
(7) preserve nnd mnintnin the scenic beauty along state highways;
(8) dispose of properly ncquired for highway purposes;
(9) accept nnd dispose of federal funds or property available for 

highway const ruction, maintenance, or equipment;
(10) onlor inln contracts or agreements relating to highways with 

the federal government, municipalities, a political subdivision, nr 
with a foreign government, if the contract, is approved by the federal 
government;

(11) establish, levy, nml collect lolls, foes, charges, nnd rentals for 
the use of slate roads, highways, bridges, crossings, and causeways; 
and
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( 12) exercise any oilier power necessary to carry out I he purpose of 
AS 10.05 — 19.25. (5 2 a rt 111 title I cli 152 SLA 1957; mn § 3 cli 55 
SLA 1071; am § 2 ch 1G2 SLA 1981)

Effect nf fliiieiidinrntx. — The I9S-I qrnph I11), nml rrtlrvlqwited Termer pam- nnicnitoinnL dclnird "nml” nt llw cert nT pr.-iph t i l l  ni prcsrnl pnrnqr.iph (12). pnrngrnplt 110). inpi’iicd present pnrn-

C h a p te r  10. S ta te  H ighw ay  System .
Article
1. IlcKinnntlon, Mmkinpoml Use(5 19.10.0001 n. Constructionf« 10.1(1)70)

A rtic le  1. Designation , M arking nnd Use.
S c r lirn i
00. Iti'piil.illun of wcIrIiI nml Inml of vehi­cles nml me nf highways durinq ccrlnin ronton*

See. 19.10.010. Dedication o f  laud  fo r p u li llc  highways.

NOTES TO DECISIONS
A utility mny construct n pmverlinc those rlnlr* wltMi permit pnwnlinn enn*on nn unused section line easement drurlinn Itv n ulllilv ns nn inciilrnlnl nmlreserved fnr hiqlnvny nuipnscs Under (his suh.mlinnle use nf n hiqlm-nv ensemnnt.

w -" n's, -  r ,  L ' f t S ' f e  ' * •  Onlden V.-.lloy Klee.' Assn. Sup. Aprn, «?iip. Ct. Op. No. 2000 (File Nn. <■. « ornp /c;i« -nno\ pro n n • 5902), OfiR P.2d 127 (1983). 1 o902), G5B P.2(1
AS 19.25.010 places Alnska nnionq 127II9S3).

See. I0.10.0fi0. Regu la tion  o f  weight nnd load o f  vehic les nnd 
use o f  h ighways du ring  ce rta in  seasons. The department, with 
respect to highways under its ju risd irlion . may

( 1) establish lim itations nn weight, sire, and load o f vehicles;
(2) (Repea led , § 2 0  eh 1 U  S I,A  1077.1
(3) prohibit the operation nr impose restrictions on vehicular use of 

highways durbtg certnin seasons o f the year. (5 5 art I II  title II cli 152 
SLA 1057; am 5 1 cli 55 SLA 10G3; mn § 25 ch Md SLA 1077; am § 2 
eh 77 SLA 1982)

Cross reference*. Knr the duties nf Ihe nf Trnm-pmtnlinn nnd Public Fnrililirs. Pepnrtinent of Cnmmerce nnd Economic see AS f t .13 020125).Development (nnpcrnte weighing slntions Elfuel nf nmendmenli. — The 19P2nod enforce weight nnd In.id liinilnlinns nmeiohnenl inserted "sire” in pnraginph h.ised U|mn dlreclinnn nf Ihe Department (II.
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A rtic le  3. C onstruc tion .
Section170. Conr.fniclion bydfpnrftnrnt

See. 19.10.170. C onstruc tion  by d epartm en t, (a) Except as pro­
vided in AS 3fi.08 and AS <1-1.33.300, it shall he llin general policy of 
the department to require the construction of a ll highways under hid 
contract. However, snhjert to the provisions o f t It) nf Ibis sect inn, when 
the estimated cost nf a ennslruelinn project is less than $ 100,(100 or 
when it appears In he in the best interests o ft lie  r.tolo, the department 
may perform the work notwithstanding any other provisions o f law.

(I)) Construction nr professional services in ronnrrlion  wilh the 
construction o f highways performed by the department under (a ) of 
this section which have nn estimated cost exceeding $5,000 may not 
he performed by Ihe tlepnrlmenl unless the commissioner determines, 
in writing, that the cost to (lie  slate will lie less Ilian I hat inclin ed as 
a resu lt o f a formally advertised or negolinled contract. The determi­
nation o f the commissioner shall lie supported'by findings o f fort 
which shnll set out enough facts nnd circumstances In clearly justify  
the determination. The determinations and findings shall he main­
tained as a permanent record o f the depart went.

(c) In this section, "professional services" means arrh itc rliira i, 
engineering, or Innd surveying servires. (!) 1 nrt I II title IV ch 152 
SLA 1957; mn § 2 ch 277 SLA 1976; mn §5 1 ,2  ch KM SLA 1978; am 
§ 1 ch M 4SLA  1982)

Effrct of nuirndmcntfl. — Tlio 1982 
nmnntJmciit inRrrtcd "AS 38.98 nnd** in 
tin* first sontonrc of Rubfrctinn (n).

C h n p ln r  20 . C o o p e ra t io n  b y  and w ith the  S ta le .
Section
15. Ivicnl conlrul nT stale trnnr-pnrlnlinn 

ran hl»rs
See. 19.20.015. Loca l c o n tro l o f  s ln lo  t ran spo rta tion  c o r r i ­

d o rs . (a) A municipality, by resolution o f its governing body, may 
request o f the department the assumption o f llm department’s 
responsibilities relating to pi inning nr transportation corridors wliirh 
tire la lie hirnlrd within the boundaries or operating area o f the 
municipalily. A llr r  receip' o f Ihe request, the department shall 
provide by agreement for assumption by the municipality nf the 
department's responsibilities relating to planning o f transportation 
corridors, unless Hie commissioner determines that assumption of
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I n  r e v i e w i n g  b o t h  H B  6 0 0  a n d  S B  4 2 8 ,  i t  i s  o u r  o p i n i o n  t h a t  t h e  l a n g u a g e  

a d d s  n o t h i n g  t o  e x i s t i n g  p o w e r s  o f  t h e  S t a t e  o f  A l a s k a  a l r e a d y  u n d e r  

A S  4 4 . 4 2 . 0 2 0 .  W e  d o ,  h o w e v e r ,  h a v e  s o m e  c o n c e r n  w i t h  t h e  l a n g u a g e  a n d  

i t s  i m p a c t .

T h e  w o r d s  " . . . p r e p a r e d  r i g h t s - o f - w a y . . . "  i m p l y  t h a t  p r e p a r a t i o n  o f  t h e  

r i g h t  o f  w a y  i s  d o n e  p r i o r  t c  o r  a s  a  c o n d i t i o n  o f  a c q u i s i t i o n .  T h e  

c o n d e m n i n g  a u t h o r i t y  c o u l d  p u r c h a s e  t h e  r i g h t  o f  w a y  i n  e i t h e r  a n  u n d e v ­

e l o p e d  o r  p r e p a r e d  c o n d i t i o n  u n d e r  t h e  p o w e r  o f  e m i n e n t  d o m a i n  ( A S  0 9 . 5 5 ) ;  

h o w e v e r ,  t h e  c o n d e m n i n g  a u t h o r i t y  i s  l i m i t e d  t o  p a y  n o  m o r e  t h a n  f a i r  

m a r k e t  v a l u e  f o r  p r o p e r t y .  F a i r  m a r k e t  v a l u e  d o e s  n o t  i n c l u d e  v a l u e  t h a t  

c o n t r i b u t e s  t o  p u b l i c  c o n s t r u c t i o n  o r  e n h a n c e m e n t  o f  a  p r o j e c t .  I n  o t h e r  

w o r d s ,  t h e  p r i c e  p a i d  f o r  r i g h t  o f  w a y  w o u l d  b e  m e a s u r e d  i n  t e r m s  o f  f a i r  

m a r k e t  v a l u e ,  n o t  i n  t e r m s  o f  c o n s t r u c t i o n  c o s t s  f o r  p e r f o r m i n g  p r o j e c t  

p r e p a r a t i o n .  P r o v i d i n g  t h a t  p r e p a r e d  r i g h t s  o f  w a y  w e r e  t o  b e  a c q u i r e d ,  

t h e  f a i r  m a r k e t  v a l u e  o f  t h e  l a n d  w o u l d  h a v e  t o  b e  a  s e p a r a t e  i s s u e  f r o m  

t h e  p r i c e  o f  d o i n g  t h e  p r e p a r a t i o n  t o  m e e t  t h e  r e q u i r e m e n t s  o f  t h e  l a w .

T h e  i n c r e a s e  i n  m a r k e t  v a l u e ,  i f  a n y ,  m a y  o r  m a y  n o t  e q u a l  t h e  c o s t  o f  

d o i n g  t h e  p r e p a r a t i o n s .  I t  i s  n o t e d  t h a t  l a w s  g o v e r n i n g  t h e  f a i r  m a r k e t  

v a l u e  c o n c e p t  a r e  w e l l  e s t a b l i s h e d  a f r d  d e f i n e d  b y  t h e  c o u r t s .

A n o t h e r  q u e s t i o n  r e g a r d i n g  t h e  a c q u i s i t i o n  o f  p r e p a r e d  r i g h t s  o f  w a y  h a s  t o  

. d o  w i t h  t h e  c o m p e t i t i v e  b i d  r e q u i r e m e n t s  o f  A S  3 7 . 0 5 . 2 3 0 .  T h e  p r e p a r a t i o n  

o f  r i g h t s  o f  w a y  f o r  a  s p e c i f i c  p r o j e c t  s u r e l y  w o u l d  b e  d e e m e d  t o  b e  p u b l i c  

c o n s t r u c t i o n ,  t h e r e f o r e  s u b j e c t  t o  c o m p e t i t i v e  b i d .  . I n  a  r e c e n t  o p i n i o n  o f  

t h e  S u p r e m e  C o u r t  o f  t h e  S t a t e  o f  A l a s k a ,  C i t y  a n d  B o r o u g h  o f  S i t k a  v .  

C o n s t r u c t i o n  — . 3  G e n e r a l  L a b o r e r s  L o c a l  9 4 2 ,  6 4 4  p .  2 d  221_, O p .  N o .  2 4 9 5  

( M a y  7 ,  1 9 8 2 ,  A l a s k a ) ,  i t  w a s  h e l d  t h a t  c l e ' a r i n g  r e q u i r e m e n t s  i n c l u d e d  i n  

a  t i m b e r  s a l e  c o n t r a c t  w e r e  " p u b l i c  c o n s t r u c t i o n "  a n d  t h e r e f o r e  s u b j e c t  t o  

t h e  L i t t l e  D a v i d - B a c o n  A c t  o f  A l a s k a .  T h e  p r i m a r y  t e s t  a p p l i e d  i n  t h e  

o p i n i o n  w a s  t h e  e x t e n t :  t o  w h i c h  t h e  c l e a r i n g  w o r k  u n d e r  t h e  t i m b e r  s a l e  

c o n t r a c t  r e l a t e d  t o  t h e  c o n s t r u c t i o n  o f  a  d a m .  I n  e s s e n c e ,  t h e  c o u r t  

c o n c l u d e d  t h a t  t h e  c l e a r i n g  w o r k  w o u l d  n o t  h a v e  b e e n  d o n e  b u t  f o r  t h e  

c o n s t r u c t i o n  o f  t h e  c a m .  T h i s  o p i n i o n  w o u l d  s u r e l y  h a v e  s e m e  e f f e c t  o n  

o u r  i s s u e  i n  r e g a r d  t o  a c q u i r i n g  p r o j e c t - s p e c i f i c  p r e p a r e d  r i g h t s  o f  w a y .

F o r  f u r t h e r  i n f o r m a t i o n  call S usan F l e i s c h h a u e r  at 46 5 - 3 9 00 .
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R e l a t i o n s h i p  o f  AS 3 7 . 0 5 . 2 3 0  to  the 
a c q u i s i t i o n  o f  p r e p a r e d  r i g h t - o f - w a y s  
u n d e r  HB 600
R e p r e s e n t a t i v e  A1  Adams
Ge or g e  ter m o h le ,^ ^ ’
L e g i s l a t i v e  C o u n s e l

L o u a n n  C u t l e r  o f  your  s t a f f  r e q u e s t e d  an e x p l a n a t i o n  o f  how 
a c q u i s i t i o n  o f  p r e p a r e d  r i g h t - o f - w a y s  u n d e r  HB 600 r e l a t e s  
to  t h i  c o m p e t i t i v e  b i d  r e q u ir e m e n t s  o f  AS 3 7 . 0 5 . 2 3 0 .
HB 600 a u t h o r i z e s  the  Departm ent  o f  T r a n s p o r t a t i o n  and  P u b ­
l i c  F a c i l i t i e s  to  a c q u i r e  r i g h t - o f - w a y s  i n  u n d e v e l o p e d  or 
p r e p a r e d  s t a t e s  fo r  us e  as r o a d ,  h ig h w a y ,  r a i l r o a d ,  or p i p e ­
l i n e  c o r r i d o r s .  The  b i l l ,  i n  p a r t ,  a f f ir m s  e x i s t i n g  a u t h o r ­
i t y  o f  the  departm ent  to  a c q u ir e  r i g h t - o f - w a y s  for  roads  and 
h ighways u n d e r  AS 1 9 . 0 5 . 0 * 0 ( 1 )  and-J(4) and AS 1 9 . 0 5 . 0 8 0 .
T h e  b i l l  a l s o  c l a r i f i e s  th e  d e p a r t m e n t 's  a u t h o r i t y  to  
a c q u i r e  r i g h t - o f - w a y s  t h a t  have  b e e n  p r e p a r e d  f o r  u s e  as a 
t r a n s p o r t a t i o n  c o r r i d o r .  A p r e p a r e d  r i g h t - o f - w a y  has had  
some work done t o  i t  t h a t  enhances  i t s  u s e f u l n e s s  as a 
t r a n s p o r t a t i o n  c o r r i d o r .  The k i n d s  o f  work t h a t  are i n ­
v o l v e d  i n c l u d e  l a n d  c l e a r i n g ,  b r u s h i n g ,  and  g r a d i n g  o f  the  
l a n d .
AS 3 7 . 0 5 . 2 3 0  r e q u i r e s  t h e  s t a t e  to  award c o n t r a c t s  f o r  c o n ­
s t r u c t i o n ,  s u p p l i e s ,  m a t e r i a l s ,  e t c .  on  th e  b a s i s  o f  compet­
i t i v e  b i d s .
The; p r o c e d ur e s  f o r  a c q u i s i t i o n  o f  r i g h t - o f - w a y s  are set out 
i n  AS 1 9 . 0 5  and AS 0 9 . 5 5 . 2 * 0  -  0 9 . 5 5 . 4 6 0 .
Where t h e  s t a t e  p u r c ha s e s  a r i g h t - o f - w a y  t h a t  i s  i n  i t s  n a t ­
u r a l ,  u n im p r o v e d  c o n d i t i o n ,  the  s t a t e  must perform the  p r e p ­
a r a t i o n  and  c o n s t r u c t i o n  work i t s e l f  or must l e t  a c o n s t r u c ­
t i o n  c o n t r a c t  f o r  the  work. When the  s t a t e  enters  i n t o  a 
c o n t r a c t  f o r  c o n s t r u c t i o n  to  p r e p a r e  a r i g h t - o f - w a y  f o r  a
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road  or other uurpose  t h a t  c o n t r a c t  must be awarded on the 
b a s i s  o f  c o m p e t i t i v e  b i d s .
Where t h e  s t a t e  p u r c h a s e s  a  r i g h t - o f - w a y  t h a t  a lr e a d y  i s  i n  
a p r e p a r e d  c o n d i t i o n  t h e  s t a t e  i s  a c q u i r i n g  the  l a n d  a n d  the  
improvements made by the . l a n d o w n e r .  No p u b l i c  c o n s t r u c t i o n  
c o n t r a c t  i s  i n v o l v e d  i n  t h e  a c q u i s i t i o n  o f  t h e  p r o p o s e d  
r i g h t - o f - w a y  b e c a us e  t h e  s t a t e  d i d  n o t  c o n t r a c t  f o r  the  
im prov em e nts .  I h e  improvements were on t h e  l a n d  when the  
s t a t e  a c q u i r e d  t h e  r i g h t - o f - w a y .
I f  th e  s t a t e ,  purcha ses .  a _ r i g h t - o f - w a y  on  the  c o n d i t i o n  t h a t  
the  r i g h t - o f - w a y  b e  p r e p a r e d  by  th e  landow ner th e n  
AS 3 7 . 0 5 . 2 3 0  i s  i n v o l v e d .  *> I n  such a case the  s t a t e  i s  p u r ­
c h a s i n g  the  r i g h t - o f - w a y  a n d  c o n t r a c t i n g  f o r  c o n s t r u c t i o n  o f  
improvements to  the  r i g h t - o f - w a y .  The  c o n t r a c t  fo r  c o n ­
s t r u c t i o n  w ou ld  v i o l a t e  the  r e q u ir e m e n ts  o f  AS 3 7 . 0 5 .2 3 0  
becaus e  i t  was awarded to  th e  landowner w it h o u t  f o l l o w i n g  
the  c o m p e t i t i v e  b i d  p r o c e s s .
T h e  landow ner  may make improvements t o  a r i g h t - o f - w a y  t o  g e t  
a h i g h e r  p r i c e  f o r  t he  l a n d  b e c a u s e  the .  improvements make 
th e  l a n d  more va lu ab le *  t o  t h e  dep a rt m e n t .  Whether t h e  l a n d ­
owner w i l l  r e c e i v e  a  p r i c e - t h a t . i s  h i g h  e n o u g h  to  cover  the  
c o s t  o f  m a k i n g . t h e  improvements t o  t h e  l a n d ,  depends  o n  the  
outcome o f  n e g o t i a t i o n s  between th e  landow ner and the  d e p a r t ­
m e n t .  I f  t h e  departm ent  and  the  l&ndowner c a n n o t  agree  on a 
p r i c e ,  t h e  d e p a r t m e n t 'c a n  a c q u i r e  t h e  l a n d  and  t h e  im p r ov e ­
ments a t t a c h e d  t o  t h e  l a n d  t h r o u g h  e m in e n t  d o m a in ,  i n  w h ich  
c a s e  th e  departm ent  p a y s - f a i r  market v a l u e  f o r  t h e  l a n d .
T h e  f a i r . market-vValue , o;£Lthe~ l a n d  w i t h ,  the . . improvements may 
n o t ,  b e  e n o u g h .  t -Q .p  ay  . .the landow ner f o r  the  c o s t  o f  m ak ing  
t h e  improvements*
H R ^ Q p ^ h d r ^ S ^ j^ f e & ^ 2 3 Q  do  n o t  c o n f l i c t ,  n o r  does HB 600

:: A S | p i . 0 5 . c o n t r a c t  f o r
downed' r i g h t - o f - w a y  must b e  awarded 

o n b a s i s , a n d ,  t o  t h e  e x t e n t  t h a t  such  a 
c ^ ^ ^ M i J a ^ H p ^ I j ^ e d  i n  a c q u i s i t i o n  o f  a p r e p a r e d  
r i § O T ^ B f ^ ^ ^ ^ n ^ ^ c o n  t r a c t  'would  - b e ' B u b  j e c t  t o  
AS 3 7 u j  ^ '
A c q u i s i t i o n  o f  p r e p a r e d  r i g h t - o f - w a y s  can b e  exempted from 
t h e  r e q u ir e m e n t s  o f  c o m p e t i t i v e  b i d d i n g  b y  a d d i n g  an  e x ce p ­
t i o n  t o  AS 37^05.230"t h a t ^ e x c lu d e s  from t h e - c o m p e t i t i v e  b i d ­
d i n g  s t a t u t e  any c o n s t r u c t i o n  prerformed b y  a  landowner as  a
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Ug | ^ ^ ^ i p ; ^ | g :?^fee^^qui  s i t  i o n  o f  a  r i g h t - o f - r a y  b y  t h e  D e p a r t -  
men£‘*6f''T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s ,  i f  t h a t  i s  the  
i n t e n t  o f  t h e  l e g i s l a t u r e .
I n  summary, HB 600 does n o t  change the r e q u ir e m e n t  t h a t  the  
s t a t e  award a l l  p u b l i c  c o n s t r u c t i o n  c o n t r a c t s  on the  b a s i s  
o f  c o m p e t i t i v e  b i d .  Once  the  s ta te  has a gre ed  to  a c q u i r e  
t h e  r i g h t - o f - w a y ,  any p r e p a r a t i o n  o f  the  r i g h t - o f - w a y  must 
be  perform ed  u n d e r  a c o n s t r u c t i o n  c o n t r a c t  awarded a c c o r d in g  
to  the  c o m p e t i t i v e  b i d d i n g  p r oc e d ur e  o f  AS 3 7 . 0 5 . 2 3 0 .  HB 
600 does c l a r i f y  t h e  a u t h o r i t y  o f  t h e  s t a t e  t o  a c q u i r e  
p r e p a r e d  r i g h t - o f - w a y s -  where t h e  im p r ov e m e n ts  t o  the  
r i - g h f c ^ o f t i m e  o f  a c q u i s i t i o n  and  t o  p a y ; a 
h igher* ipr iee^i* f c r r ^ ^ « | i ^ ^ f ^ a 7 .

P l e a s e  c o n t a c t  me i f  I  can  p r o v i d e  more i n f o r m a t i o n .
GUsmkr
m4/024
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The H o n o r a b l e  J o h n  B .  C o g h i l l  
A la s k a  Senate  
P . O .  Box V 
J u n e a u ,  AK 9 9 8 1 1

R e :  SB 428/HB 600
Dear  Senator  C o g h i l l :

You have  i n q u i r e d  r e g a r d in g  the  l e g a l  im p a c t  SB 428. 
I d e n t i c a l  l e g i s l a t i o n  has a l s o  been  i n t r o d u c e d  i n  the  H ouse  o f  
R e p r e s e n t a t iv e s  as KB 600, •

T h i s . b i l l  amends AS 4 4 .4 2 .0 2 0  w ith  new l a n g u a g e ,  
propose d  as s u b s e c t i o n  ( b ) ( 3 ) ,  w h ich  a l l o w s  the  Department  o f  
T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  (D O T /P F)  the  d i s c r e t i o n  to 
" a c q u i r e ,  p u r c h a s e ,  or take over u n d e r d e v e l o p e d  or prepared  
r i g h t s  o f  way f o r  p r e s e n t  or f u t u r e  use  as a r o a d ,  h ighw a y ,  
r a i l r o a d  or p i p e l i n e ' c o r r i d o r s ."  ThcT l a n g u a g e  r e g a r d i n g  prepare d  
r i g h t s  o f  way p r e s e n t s  a number o f  l e g a l  d i f f i c u l t i e s ,  w h ich  
a r i s e  from s t a t e  procurement p o l i c i e s  and g e n e r a l  l e g a l  
r e q u ir e m e n ts  r e g a r d i n g  p u b l i c  c o n s t r u c t i o n  c o n t r a c t s  a f t e r  award 
o f  the  c o n t r a c t .

Under  e x i s t i n g  s t a t u t o r y  a u t h o r i t y ,  the  Department  o f  
T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  has the duty  to  a c q u i r e  l a n d  
n e c es sary  as r i g h t s  o f  way. AS 1 9 . 0 5 . 0 8 0  and. AS 3 5 . 2 0 . 0 1 0 ,  I t  
i s  a l s o  r e q u i r e d  to  c o n s tr u c t  p u b l i c  p r o j e c t s ,  w it h  a cost  o f  
c o n s t r u c t i o n  o f  more than $ 1 0 0 ,0 0 0 ,  by c o n t r a c t s  awarded oi the  
b a s i s  o f  c o m p e t i t i v e  b i d d i n g  to the lowest  r e s p o n s i b l e  b i d d e r .
The department  c a n ,  upon  a showing by u l t i m a t e  f a c t s ,  waive the 
r e q u ir e m e n ts  f o r  c o m p e t i t i v e  b i d d i n g  when i t  i s  i n  the s t a t e ' s  
b e s t  i n t e r e s t s .  AS I S . 1 0 . 1 7 1 ,  1 9 . 1 0 . 2 1 0 ,  3 5 . 1 5 . 0 1 0  and 
3 5 . 1 5 . 0 5 0 .

The new la n g u a g e  c o n t a i n e d  i n  SE 428 g r a n t s  no new 
a u t h o r i t y  to D O T / P F .  The department p r e s e n t l y  has the a b i l i t y  to 
a c q u i r e  l a n d  and  to a c c o m p l i s h  the  c o n s t r u c t i o n  o f  p u b l i c  works 
by means o th e r  than c o m p e t i t iv e  b i d d i n g .  The  p r o p o s e d  la n g u a g e  
does b l e n d  the f u n c t i o n s  o f  la n d  a c q u i s i t i o n  and  c o n s t r u c t i o n

DILL SHEFFIELD, GOVERNOR
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t o g e t h e r ,  b u t  i n  r.o way changes any o t h e r  l e g a l  o b l i g a t i o n s  o f  
the  department or o th e r  requ ir e m e n ts  w h ich  p r e s e n t l y  e x i s t .

When the s ta t e  a c q u ir e s  l a n d  i t  i s  o b l i g a t e d  to  render  
j u s t  c o m p e n s a t ion  f o r  che l a n d ,  w hich  i s  based  u p o n  the  f a i r  mar­
ket  v a l u e  o f  the l a n d  w it h o u t  regard to any s p e c i a l  v a l u e  the 
l a n d  may have  to the s t a te  f o r  the p r o j e c t  c o n s t r u c t e d  i n  the 
manner p r o p o s e d .  AS 0 9 . 5 5 . 3 1 0  and G a c k s t e t t e r  v .  S t a t e ,  618  P . 2d 
564 (A la s k a  1 9 8 0 ) .  . I t s  o b l i g a t i o n  can be c h a r a c t e r i z e d  as a 
r e s p o n s i b i l i t y  to  pay  as much money f o r  the l a n d  as i s  r e a s o n a b ly  
s u p p o r t a b le  by e x t e r n a l  c r i t e r i a  f o u n d  i n  the  p a r t i c u l a r  r e a l  
e s t a t e  market.

P u b l i c  c o n s t r u c t i o n  co ntr ac ts  are g e n e r a l l y  awarded to 
the lowest b i d d e r  w hich  i s  determ ined  on the  b a s i s  o f  p r i c e  com­
p e t i t i o n  among i n t e r e s t e d  c o n t r a c t o r s .  D O T / P F ' s  duty  i n  r e g a rd  
to these  c o n t r a c t s  may be c h a r a c t e r is e d  as the  r e s p o n s i b i l i t y  to 
a c c o m p l is h  the  c o n s t r u c t i o n  at  the l e a s t  c o s t  to  the  s t a t e .

Th e  proposed  la n g u a g e  o f  t h i s  b i l l  does n o t  a l t e r  
D O T / P F ' s  r e s p o n s i b i l i t i e s  under  e x i s t i n g  law r e g a r d i n g  e i t h e r  
l a n d  a c q u i s i t i o n  or p u b l i c  c o n s t r u c t i o n  c o n t r a c t i n g .  The  d e p a r t ­
ment w ould  s t i l l  be r e q u i r e d  to prove  by  u l t i m a t e  f a c t s  t h a t  the 
p a r t i c u l a r  a c q u i s i t i o n  o f  prepared  r i g h t s  o f  way would  be i n  the  
s t a t e ' s  b e s t  i n t e r e s t s  compared to b u y i n g  the  l a n d  f o r  f a i r  
market v a l u e  and a c c o m p l i s h i n g  the c o n s t r u c t i o n  by  c o m p e t i t i v e  
b i d d i n g  w ith  the award to the lowest-'«responsible b i d d e r .

There  i s  a second  set o f  l e g a l  r e q u ir e m e n t s  w hich  a l s o  
a p p l y  to p u b l i c  c o n s t r u c t i o n  p r o j e c t s  w h ic h  the p r o v i s i o n s  o f  HB 
428 do n o t  a l t e r .  These  r e q u irem ents  govern  the  performance o f  
c o n t r a c t s  f o r  p u b l i c  c o n s t r u c t io n  p r o j e c t s  and com.e i n t o  p l a y  
a f t e r  the  c o n t r a c t  has been awarded.

AS 3 6 . 0 5 . 0 1 0  through  AS 3 6 . 0 5 . 1 1 0  r e q u i r e  the  payment 
o f  p r e v a i l i n g  wage rates  on p u b l i c  c o n s t r u c t i o n  c o n t r a c t s .  There, 
i s  l i t t l e  d o ub t  tha t  the. type o f  work c o n t e m p la t e d  by  the term 
^prepared r i g h t s  o f  way" would  f a l l  w i t h i n  the  a m b it  o f  these  
s t a t u t e s .  P u b l i c  c o n s t r u c t i o n  i s  d e f i n e d  i n  AS 3 6 . 9 5 . 0 1 0 ( 3 )  to  
mean " . . .  the  on s i t e  f i e l d  s u r v e y in g ,  e r e c t i o n ,  r e h a b i l i t a ­
t i o n  , a l t e r a t i o n ,  e x t e n s io n  or r e p a i r , i n c l u d i n g  p a i n t i n g  or 
r e d e c o r a t i n g  o f  b u i l d i n g s ,  highways or o th e r  im pr o v ements to r e a l  
p r o p e r t y  u n d e r  con t r a c t  fo r  tne s ta te  7 7  77" (E m ph as is  added")-." 
The f a c t  t h a t  the s t a t e  w6uld“ be c o n t r a c t i n g  f o r  the  purchase  o f  
l a n d  i n s t e a d  o f  the c o n s t r u c t i o n  o f  a p u b l i c  works p r o j e c t  would  
n o t  d e f e a t  a worker's r i g h t  to r e c e iv e  the  p r e v a i l i n g  wage r a t e .  
T h i s  c o n c l u s i o n  i s  reached  because o f  the  c l o s e  c o n n e c t io n  
between the work to be  done as an i n c i d e n t  o f  the  l a n d



H o n o r a b l e  John B. Coghill
A l a s k a  Senate

M a r c h  21, 1986
Page 3

a c q u i s i t i o n  and  the c o m p le t e d  p r o j e c t ,  and  the f a c t  t h a t  the  l a n d  
as im prov ed  to the  s t a t e ' s  s p e c i f i c a t i o n s  w i l l  be used  f o r  a 
f a c i l i t y  owned and used  by  the s t a t e .  S e e ,  C i t y  and Borough  o f  
S i t k a ' v .  C o n s t r u c t i o n  a n d G e n e r a l  L aborers Lo c a l~ 9 42, 644 P .  2d 
227 ( A la s k a  F982) and~ATaska F e d e r a t i o n  o f  La b o r  vT S ta te  D e p a r t ­
ment o f  L a b o r et  a l ,• A la s k a  Supreme C ourt  O p i n i o n  N o ,  3 0 14 ,  
J a nu a r y  3 T ,  19867 .

Under  the  p r o v i s i o n s  o f  AS 3 6 . 2 5 . 0 1 0  c o n t r a c t o r s  on 
s t a t e  p u b l i c  works p r o j e c t s ,  w h ich  have a c o n t r a c t  p r i c e  o f  more 
than  $ 1 0 0 , 0 0 0 ,  are r e q u i r e d  to procure  payment bonds  to guar a n te e  
payment f o r  l a b o r e r s  and m a t e r i a l  men p r o v i d i n g  s e r v ic e s  and 
goods n e c e s s a r y  f o r  the performance o f  the  c o n t r a c t .  There  have 
been  n o  cases w hich  r e q u i r e  payment b o n d i n g  u n d e r  c ircum s ta nces  
s i m i l a r  to th e  r e q u ir e m e n t  to pay p r e v a i l i n g  wage rates  w h ich  we 
have d i s c u s s e d  a b o v e .  However, i t  i s  p r o b a b l e  t h a t  our courts  
c o u l d  reach' t h a t  c o n c l u s i o n  i n  r e gard  to  p r e p a r e d  r i g h t s  o f  way.

We rea ch  t h i s  c o n c l u s i o n  bec a us e  payment bonds are 
r e q u i r e d  to serve two f u n c t i o n s .  They p r o t e c t  la b o r e r s  and 
m a t e r i a l  men by e n s u r i n g  tha t  they w i l l  be p a i d  f o r  t h e i r  
s e r v ic e s  or g o o d s .  C o i n c i d e n t a l l y ,  payment bonds a l s o  p r o t e c t  
the s t a t e  b e c a us e  they p r o v id e  the e x c l u s i v e  remedy i n  the event ,  
o f  nonpaym ent  o f  l a b o r e r s  and m a t e r i a l  men.  H e n c e ,  the  s t a t e  i s  
n o t  s u b j e c t  to  l i e n s ,  f i l e d  by l a b o r e r s  and m a t e r i a l  men under  
AS 3 4 . 3 5 . 0 5 0 ,  (The .'argument for  r e q u i r i n g  payment bonds fo r  
c r e a t i o n  o f  p r epare d  r i g h t s  o f  way i s - a m p l i f i e d  bec a us e  the  r e l a ­
t i o n s h i p  i s  s t r u c t u r e d  as a l a n d  t r a n s a c t i o n ,  which would  be  s u b ­
j e c t  to  l i e n s  f i l e d  by l a b o r e r s  and m a t e r i a l  m e n . )

I f  a m a jo r  a l t e r a t i o n  i n  p u b l i c  p o l i c y  i s  sought  by the 
passage  o f  HB 428, the  b i l l  i s  n o t  s u c c e s s f u l .  The b i l l  does n o t  
grant  any a u t h o r i t y  to  D O T / P F  which i t  does n o t  a l r e a d y  possess 
u nder  e x i s t i n g  law. ‘ Th e  department w ou ld  s t i l l  b e  r e q u ir e d  to 
prove t h a t  i t  was i n  the  s t a t e ' s  b e s t  i n t e r e s t s  to  purchase  
prepare d  r i g h t s  o f  way r a t h e r  than have the work p r e p a r i n g  the  
r i g h t  o f  way done u n d e r  a c o ntr a c t  awarded on  the b a s i s  o f  
c o m p e t i t i v e  b i d d i n g .  I t  i s  a v i r t u a l  c e r t a i n t y  t h a t  la b o r e r s  
a c t u a l l y  p e r f o r m in g  th e  work would b e  e n t i t l e d  to r e c e iv e  the  
p r e v a i l i n g  wage r a te  u n d e r  AS 3 6 . 0 5 , 0 1 0  which w ou ld  make la b o r  
costs  . f o r  p r e p a r i n g  .the r i g h t  o f  way e q u a l  to the. l a b o r  costs  
u nder  c o m p e t i t i v e  b i d d i n g .  S i m i l a r l y ,  there  i s  a l s o  a very 
s t r o n g  p o s s i b i l i t y  tha t  payment b o n d i n g  would  be r e q u i r e d  when 
p r e p ar e d  r i g h t s  o f  way are p u r c h a s e d .  The  costs  o f  these  bonds  
w ou ld  have  to be f a c t o r e d  and would be the  same f o r  b o t h  p r op e r ty  
owners p r e p a r i n g  r i g h t s  o f  way f o r  s a l e  to the  s t a t e  and c o n ­
s t r u c t i o n  c o n t r a c t o r s .  I t  a ppe ars ,  g i v e n  the  costs  p a y i n g  p r e v a i l i n g  wage rates  and  p r o c u r in g  the a p p r o p r i a t e  b o n d i n g ,  t h a t
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i t  w ou ld  be  u n l i k e l y  t h a t  th e  ne c e s s a r y  show ing  t h a t  a c o n t r a c t  
to' a c q u i r e  p r e p a r e d  r i g h t s  o f  way w ou ld  be  i n  the  s t a t e ' s  b e s t  
i n t e r e s t ,  except  f o r  very  modest p r o j e c t s ,  u n l e s s  the  p r o p e r t y  
owner i s  w i l l i n g  to  ac c e pt  g r e a t l y  redu c e d  e q u ip m e n t  r a t e s  on 
e q u ipm ent  r e q u i r e d  fo r  the. work and g i v e  up  n o r m a l l y  e x p e c t e d  
r eturns  f o r  overh ead  and p r o f i t .

I f  we may be  o f  any f u r t h e r  a s s i s t a n c e  on  th e s e  mat­
t e r s ,  p l e a s e  c o n t a c t  us at  your e a r l i e s t  c o n v e n i e n c e .

S i n c e r e l y  y o u r s ,
HAROLD M. BROWN 
ATTORNF.Y CFNFRAT.

W i l l i a m  F .  Cummings 
A s s i s t a n t  A t t o r n e y  G e n e r a l



ir.

I n t r o d u c e d :  2 / 1 4 / 8 6

R e f e r r e d :  T r a n s p o i t a t i o n

a n d  F i n a n c e

1  I N  T H E  H O U S E

2

3

4

5

B Y  S H U L T Z

H O U S E  B I L L  N O .  6 0 0  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N  

A  B I L L

6  F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a c q u i s i t i o n  o f  r i g h t s - o f - w a y  b y

7  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i -

8  t i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

9  B F .  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

1 0  *  S e c t i o n  1 .  A S  4 4 . 4 2 . 0 2 0 ( b )  i s  a m e n d e d  t o  r e a d :

1 1  ( b )  T h e  d e p a r t m e n t  m a y

1 2  ( 1 )  e n g a g e  i n  e x p e r i m e n t a l  p r o j e c t s  r e l a t i n g  t o  a v a i l a b l e

1 3  o r  f u t u r e  m o d e s  o f  t r a n s p o r t a t i o n  a n d  a n y  m e a n s  o f  i m p r o v i n g  e x i s t i n g

1 4  t r a n s p o r t a t i o n  f a c i l i t i e s  a n d  s e r v i c e ;

1 5  ( 2 )  e x e r c i s e  t h e  p o w e r  o f  e m i n e n t  d o m a i n ,  i n c l u d i n g  t h e

1 6  d e c l a r a t i o n  o f  t a k i n g  a s  p r o v i d e d  i n  A S  0 9 . 5 5 ^

1 7  ( 3 )  a c q u i r e ,  p u r c h a s e ,  o r  t a k e  o v e r  u n d e v e l o p e d  o r  p r e p a r e d

1 8  r i g h t s - o f - w a y  f o r  p r e s e n t  o r  f u t u r e  u s e  a s  r o a d ,  h i g h w a y ,  r a i l r o a d ,  o r

1 9  p i p e l i n e  c o r r i d o r s .

2 0  * S e c .  2 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 8 6 .
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