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N THE H OUSE B Y THE TRANSPORTATION COMMITTEE
Cs FOR HOUSE BILL NO. 600 (Transportation)
IN THE LEGISLATURE OF THE STATU OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: “"An Act relating to acquisition of rights-of-way by
the Department of Transportation and Pubilic Facili-
ties; and providing for an effective date."
B E ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
*Section 1. AS 44 .42.020(b) is amended to read
(b) The department may
(1) engage in experimental projects relating to available
or future modes of transportation and any means of improving existing
transportation facilities and service;
(2) exercise the power of eminent domain, including the
declaration of taking as providedin AS 009.55+
(3) acquire, trade land for, or purchase undeveloped or
prepared riRhts-of-way for present or future use as road highway,
railroad, or pipeline corridors
* sec. 2. This Act takes effect July 1, 1986

“1- CSHB 600(Trsp)
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HB 600 ISSUE SUMMARY

HB 600 is introduced at the request of AHTNA |Inc., in
order to address several problems confronting AHTNA Inc., as
well as other major Ilandowners throughout the State of Alaska.
These 1issues have been raised by AHTNA inc. representatives in
thuir discussions with DOT/PF employees and other administration
and Legislative personnel. HB 600 1is designed to respond to the
counsel which AHTNA 1Inc. representatives received from those
sources.-e

Among the specific 1issues of concern are the following:

1. Local hire: encouraging the employment of local
people, within a community impacted by
development, on projects in their community,
especially where property-owned by those local
citizens is to be used by the State in the
develoDment proje t.

2. Fair and equitable compensation: Often raw
land, especially in rural areas, has a
relatively low current appraised value, in
part because of infrequent land transactions 1in
those areas with a resultant scarcity of
"comparables™ for valuation purposes.

3. Expediting local construction projects: With
the downturn in the State economy it has become
a matter of economic necessity for many Alaskan
residents that proposed public works projects
be moved from legislative appropriation and
administrative approval into the field as
rapidly as possible.

4. Minimizing project costs to the State: |In order
to generate the greatest possiole impact from
Alaskas®™ increasingly limited capital budget,
innovative Drocesses and procedures for land or
right-of-way aquisition and develoDment should
be explored.
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Although these four 1issues, obviously, do not address
all of the concerns regarding local emDloyment, fair
compensation, accelerated construction schedules and maximum
return on State capital expenditures, they do illustrate the
primary 1issues addressed by the modification of AS 44.42.020 as
proposed in HB 600. A brief summary of how HB 600 responds to
these four 1issues 1is contained 1in Attachment } 3 in this
paackage.
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HB 600 JUSTIFICATION

HB 600 1is a very simple bill with Ilimited impact
compared with many of the complex and extensive bills which
regularly come before this committee. It is a bill, however,
which holds real promise for assisting many individual Alaskans,
major land owners and even, possibly, the State treasury, at
little or no cost to the State.

The provisions of HB 600, in substance, allow the
Department of Transportation and Public Facilities to acquire
prepared, as well as undeveloped, rights-of-way for highways and
certain other public purposes. These provisions are not
mandatory and require no more of the DOT/PF personnel than is
required at present.

The potential effects of HB 600, however, are
significant. If, for examDle, DOT/PF wer>&. to exercise 1its"
discretion to negotiate for and acquire prepared right-of-way
for a highwav extension or by-pass from the owner of the real
estate parcel through which the highway was to pass, that
property owner would be in a unique position to legally
guarantee the employment of local Deople for the task of
clearing the right-of-way. Not onlv would the property“owner
have the advantage of adding value to the land prior to selling
it, but the buyer, DOT/PF, would have the advantage of acquiring
in one transaction the cleared right-of-way which would,without
HB 600, require at least two, 1if not more, separate
transactions. H3 600, therefore, has the potential to address
each of the four issues mentioned 1in the ISSUE SUMMARY, which 1is
attachment 4 2 herein.

HB 600 resnonds to the issue of 1local hire by providing
an opportunity for Alaskans to obtain employment on constrt ction
projects which take place near their homes. This opportunity 1is
especially available when the major land holder frcm whom the
right-of-way 1is obtained 1is a Native Corporation 1in that those
corporations have both a commitment to, and a demand for,
shareholder hire. Since the majority of the Native Corporation
shareholders are also Alaska citizens, shareholder hire is,
effectively, 1local hire. To the extent that shareholders are
not available or not qualified for the jobs, those jobs are very
likelv to go to other, non-shareholder, local Deople as the
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Native Corporations have their headquarters,, and, therefore,
their hiring facilities, 1in Alaska.

The potential for fair and eguitable compensation to
the land owner is imoroved by the provisions of HB 600 by
providing the opportunity to the land owner to add value to the
right-of-way being acquired by DOT/PF prior to transfer of the
property. Although the underlying value of the real estate 1is
not changed by this bill, the opportunity to employ shareholders
and to earn additional 1income from the right-of-way preparation,
esDecially if the land clearing is done efficiently, adds
significantly to the overall value and utility of the corporate
land to the corporation without any additional cost to the
State.

Because HB 600 would provide for acquisition of the
prepared right-of-way 1in one transaction, rather than two or
more transactions as is presently the case, implementation of
HB 600 will be likely to expedite local construction projects,
or, at least, offer an opportunity to expedite those projects.
This potential benefit, 1like Ilocal hire, 1is most likely to be
realized 1in situations where the right-of-way seller 1is a Native
Corporation because such corporations are of sufficient size,
with sufficient available employees and equipment, to undertake
the clearing and other necessary or appropriate right-of-way
oreparation allowed for under the bill.

Maximizing local hire; expediting local construction
projects; and providing fair and equitable compensation to the
land owner; all imorove the potential fo.r. minimizing the project
costs to the State and reducing transfer payments from the State
to both- the individual Alaskans and the rural communities most
severely impacted by declining revenues and limited local tax
bases. S.ince HB 600 1is discretionary rather than mandatory,
DOT/PF would have the opportunity to experiment with the process
on a limited basis, perhaps 1involving only one or two projects,
until the benefits of the legislation are proven.

HB 600 1is a simple bill which offers the potential for
substantial benefits to the people of Alaska. Your positive
recommendation is requested.
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Sec, 't-12010, Commissioner tif transportation mid public
fnrilities. TheFPrlnplpaI executive oflict'r of the Hopnrimmt of Tr.-tns-
pnrtntiun_ and Public Facilities is tlie commissioner of transportation
and public facilities. (E.0. No. .19, x 2 (10771)

Sec. 'M..12020. Powers and duties, (at Tlte department shall

11) plan, design, construct and maintain all state modes of transpor-
tation and transportation facilities and all dorks, floats, breakwaters,
buildings and similar facilities;

(21 study existing transportation modes and facilities in the stale If)
determine how they might lie improved or whether they should con-
tinue to he maintained;

I.D study alternative means of improving transportation in the stale
with regard In the economic costs of each alternative and its environ-
mental and social efforts;

(m) develop a comprehensive, long-range inlnrmndal transportation
plan for the state:

iSI study alternatives to existing modes of transputtntinn in urhan
aleas ami develop plans In improve urhan transportation:

(til cooperate and coordinate with and enter into agreements with
federal, state and local government agencies and private organizations
and persons in exercising its powers and duties;

(1) manage, operate, mid maintain stale transportation facilities
and all ducks, (Inals, breakwaters and buildings, including all slate
highways, vessels, railroads, pipelines, aii purls, and aviation facilities;

(SI study alternative means of transportation in (he state, con-
sidering the economic, social, and environmental impacts of each alter-
native;

(9) coordinate niul develop stale and regional transportation sys-
tems, considering deletions, additions, and Ik absence,of alterations;

(10) develop facility program plans for transportation and stale
buildings, docks and break waters required In implement the duties set.
out in this section, including Iml not limited to (A) functional per-
formance critgria; ami (II] schedules for completioln; . .

(111 supervise and maintain all state automotive ami mechanical
equipment, aircraft,.mid vessels, except vessels and aircraft used hv the
Department nt Fish and flame or the lleparlineiit of Public Safety;

1121 supervise aeronautics inside the slate, under AS 02 IlI;

2

§"HL0D Sta ir. (MAMFrir 5 142010

. (112 complete and maintain a cmient, |nventor¥ nf public facilities,
including a piejection nf the serviceability of the Tacilities and projec-
tions nf replacements and additions to facilities needed to pmvido the
level of services programmed by the various user a?enue_s, for muiiir-
ipalilies with populations nf leSs than 12,000 and Tor unincorporated
communities, nml perform those duties on a cooperative basis with
Iar%er municipalities; R .

(14) adopt enerqy performance standards for public facilities of Ilig*
stale, the construction of which begins alter duly 1.19,10; the standards
shall be based on thermal and ligh mq cneigv sinndads established by
the Amerirnn Society of Healing, Refrigeration and Air (‘auditioning
Engineers as adapted for application in high latitude, cold climate
enviiniis;

(191 provide planning assistance, including Iml not limited Inenergy
nudits and iclaled technical services, to school disliirls aml legionnl
educational attendance areas in deve'np and implement o

(A) standards for the design, cm ~iriirtitin ami npeiation nf mini
educational facilities; and o ,

Il energy conservation me:" nes |ni iiirn| educational farililies

lit The department may

(Il engage in experiment | ptojeils lelating to available or fiitme
modes of transportation a\d any means nfimpioving existing trait*pur-
lillinn facilities and s' .cico;

—
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ﬁ' exercise the power of eminent domain, inrliiding the declaration

of taking as provided in AS (19.5.1E.Q. Nn. lit. > 2 119771:am 5 Il rli

of i R A |t O, i

% _ Ol lites. «@© wmﬂﬂﬁgl

ntimimt 199 { <l |
i [.oﬁ”#'afnm@ ok Bl
e |

nacélé"ll o H]‘.'nn(]??c%lml1m'i

gﬂ{%ﬁﬁﬁrk 'Y e

Inlions tindrr tho Administrative Procedure Arl (AS -1 2 lo imple-

ment, |nI8|7%rlr)t, or make more specific its [intvi*rs and diilies iK.0 Nn
Sit. *t*. 12.(110. | iftn«an(;” nthaniznlinn  Tin* rmtimisr.inn»M

shall establish lejtinns within tlir stab* Tim him lions of ihe rlrpait
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meiil within earli fejjioii “hall ho pothomed, to fho maximum extent



Alaska Statutes

Title 19. Highways and Ferries.

Chapter

05. Administration (5 19.05.010)

10. State Highway System (§5 19.10.000,19.10.170)

20. Cooperation by and with the Slate 85 19.20.015)

30. AcggsgoFg%%?s (55 19.30.0R0, 19.30.127, 19.30.2tl, 19.30.200 —
+10. James Dalton Highway (55 19.10.100,19.10.200, 19.J0.210)

00. FerriTerm[naI Facilities (5 19.00.070)

05. Alaska Marine Highway System (5 19.05.010)

Chapter 05. Administration.

mﬁartmntoﬂ mnsprvinfinnnmtl‘lilirFrriliir 1008010)

Article 1. Department of Transportation and Public
Facilities.

X' SRoraoflepatment

Sec. 19.05.010. Powers of department. The department may
1) acquire property; . _
2) exercise the power of eminent domain; , o
3) take immediate Fossessmn of real property, or any interest in it
under ndeclaration nr akm? or by other lawful means;
J) acquire rights-of-way for present or future use;
5) control nccoss to highways;
G) regulate roadside development; _
1) preserve nnd mnintnin the scenic beauty along state highways;
8) dispose of properly nc?uwed for highway purposes;
(9) accept nnd dispoSe of federal funds or property available for
highway construction, maintenance, or equipment; _ _
?10f) onlor inln contracts or agreements relating to hlghways with
the federal government, municipalities, a political subdivision, nr
with a foreign government, if the contract, is approved by the federal

government;

(11) establish, levy, nml collect lolls, foes, charges, nnd rentals for
th% use of slate roads, highways, bridges, crossings, and causeways;
an

1
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519.10.010 Alaska Statutes Sui'likmrnt § 19.10.000
12)  exercise any oilier power necessary to carry out Ihe purpose of
w0 f T

10.05 — 19.25. (5 2 art 11 title | cli 152'SLA 1957, mn § 3 cli 55
SLA 1071;am § 2 ch 1G2 SLA 1981)

M T
Chapter 10. State Highway System.

At vt Mriopom Use 19.0001

+l6omon g s 91

Article 1 Designation, Marking nnd Use.

Scrlirni

mi... . .
00. [t'piil.illun of welrli nl Inm of vehi-
é;eﬁn{]r]n}'o nrpoenpf highways auring

See. 19.10.010. Dedication of laud for pulillc highways.

NOTES TO DECISIONS
onAr%‘”fau%J&Vs%’é%Wﬁn% A
[ /UIPNSCS nﬁﬁs suH.rmnn%/wen#n NOIMHV ensemmit

TG TLTSS (O 1 Oty
%P@%@%%@N@ne N amte, Oy M@Bﬁ& 5921.

g5’ Alnska nniong 12711933).

See. 10.10.0fi0. Regulation of weight nnd load of vehicles nnd
use of hlﬁ.hways during certain seasons. The department, with
respect to highways under itsjurisdirlion. may
1) establish limitations nn weight, sire, and load of vehicles;

2 (Reﬁ_ea_led, §20eh1U SIA 10771 .

(3) prohibit the operation nr impose restrictions on vehicular use of
highways durbtg certnin seasons of the year. (5 5 art Il title II cli 152
SLA 1057;am 5 1cli 55 SLA 10G3; mn § 25 ch Md SLA 1077;am § 2
eh 77 SLA 1982)

Cross refer r&*.Krrlhad' nfle nf 7] ' Public Frrililirs.
ﬁwﬁ R R e
10 ujmn dlr nmnﬂe mcﬁ mm

2

D

819.10.10 lliciivays and F.ams 5 19.20.015
Article 3. Construction.

376 B nicion bydfpnritnmt

‘See. 19.10.170. Construction by department, (a) Exce[)t as pro-
vided in AS 3fi.08 and AS <1-1.33.300, it shall he Ilin genera policy of
the department to require the construction of all hl? ways under hid
contract. However, snhjert to the provisions oftlt) nf [bis sectinn, when
the estimated cost nf a ennslruelinn project is less than $100,(100 or
when it appears In he in the best interests oftlie r.tolo, the department
may perform the work notwithstanding any other provisions of law.

(K) Construction nr professional services in ronnrrlion wilh the
construction of highways performed by the department under (a) of
this section which have nn estimated cost exceeding $5,000 may not
he performed by Ihe tlepnrimenl unless the commissioner determines,
in writing, that the cost to (lie slate will lie less llian hat inclined as
a result of a formally advertised or negolinled contract. The determi-
nation of the commissioner shall lie supported'by findings of fort
which shnll set out enough facts nnd circumstances In clearly justify
the determination. The determinations and findings shall he main-
tained as a permanent record of the departwent. o

(c) In this section, "professional Services" means arrhitcrliirai,
engineering, or Innd surveﬁmg servires. g!) Lnrt 111 title IV ch 152
SLA 1957; mn § 2 ch 277 SLA '1976; mn 8 1,2 ch KM SLA 1978; am
§ 1ch M4SLA 1982)

Effrct of nui fl. — Tlio 192
ot T g o
i tirst sontonrc of Rubfrctinn (n).

Chnplnr 20. Cooperation by and with the Stale.

%?C ﬁl\%nl ﬁi)nlrul riT stale trmnr-pnrinlinn
ran s

See. 19.20.015. Local control of sinlo transportation corri-
dors. Ea) A municipality, by resolution of its govermng bod%/, may
request of the deFartment_the assumption of llm department
responsibilities rela m%_to pi inning nr transportation corridors wliirh
tire la_lie_hirnlrd within the boundaries or operating area of the
municipalily. Allrr receip’ of Ihe request, the department shall
provide by "agreement for assumption by the municipality nf the
department’s responsibilities relating to planning of transportation
corridors, unless Hie commissioner determines that assumption of
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POUCHY. STATE CAPHOI
JUNEAU ALASKA <509 M
907-465-3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 20, 1986

SUBJECT: ReIat|onshp of AS 37.05.230 to the
ach|S|t|o of prepared right-of-ways
under HB 600

T0: Representative Al Adams

FROM: George termohle AN

Legislative Counsel

Louann Cutler of your staff requested an explanation of how
acquisition of prépared right-of-ways under HB 600 relates
to thi competitive bid requirements of AS 37.05.230.

HB 600 authorizes the Department of Transportation and Pub-
lic Facilities to acquire right-of-ways in undeveloped or
prepared states for use as road, highway, railroad, or pipe-
line corridors. The bill, in_part, aff|rms exrstlng author-
ity of the department to acqmre rrJq ht-of-ways for roads and
hlghways under AS 19.05.0*0(1) and-J(4) and AS 19.05.080.

The b1ll also clarifies the departments authorrty to
acquire right- of -ways that have bheen prepared for use as a
transportation corridor. A Rrepared to wa%/

some work done to it that enhances its Usefulnes a
transportation corridor. _The kinds of work that are |n
e?rlr\c/ie include [land clearing, brushing, and grading of the

AS 37.05.230 qurres the state to award contracts for con-
stlr/uec cl)dnS supplies, materials, etc. on the basis of compet-

The; procedures for acquisition of right-of-ways are set out
in 'AS 19.05 and AS 09.55.2*0 - 09.55.460.
Where the state purchases a right-of-way that js in its nat-

ural, unimproved condition, the state must perform the pre
aration and construction work itself or must let a construc-
tion contract for the work. When the state enters into a
contract for construction to prepare a right-of-way for a
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road or _other uurpose that contract must be awarded on the
basis of competitive bids.

Where the state purchases a right-of-way that already is in
a prepared condition the state” is acquiring the land and the
improvements made by the. Jandowner. No public construction
contract is involved in the acquisition of the proposed
right-of-way because the state did not contract for the
improvements. Ihe improvements were on the land when the
state acquired the right-of-way.

|f the state, purchases. a_nght-of-wa){ op the condition that
the right-of-way be ?repared by the landowner then

AS 37.05.230 is involved. ®In such a case the state is pur-
chasing the nght-of-wa%/ and contracting for construction of
improvéments to the right-of-way, The Contract for con-
struction would violate the requirements of AS 37.05.230
because it was awarded to the landowner without following
the competitive bid process.

The landowner may make improvements to a right-of-way to get
a h|qher price for the land because the. improvements” make
the land. more valuable* to the department. Whether the land-
owner will receive a price-that.is high enough to cover the
cost of making.the improvements to the land, “depends on the
outcome of negotiations bhetween the landowner and the depart-
ment. |f the department and the l&ndowner cannot agree on a
price, the department'can acquire the land and the improve-
ments attached to the land through eminent domain, in which
case the department pays-fair market value for the land.

The fair.market-vValue, 0;ELthe~ land with, the..improvements may
not,be enough.t-Q.pay..the landowner for the cost of making

the improvements*

HRAQpAhdrAS/A A fe&™23Q do not conflict, nor does HB 600
AS|pi.05.contract for
downed" right-of-way must ne awarded
b a s i .s , and, to the extent that such a
Ja~rHp~Ij~ed in acquisition of a prepared
fArAAnAAcontract ‘'would be-subject to

ared right-of-ways can he exempted from

competitive bidding bh/ adding an_ excep-
0"that”excludes from t e-c?mpet|t|ve bid-
nstruction prerformed by a landowner as a

o W—T
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WA Nip g2 feeMquisition of a right-of-ray by the Depart-
men£*6f Trapsportation and Public Facilities, if that is the
intent of the legislature.

In summary, HB 600 does not change the requirement that the
state award all public construction contracts on the basis
of co,mﬂetltlve bid. Once the state has agreed to acquire
the right-of-way, any preparatjon of the right-of-way must
be performed under a’ construction contract awarded according
to the competitive bidding procedure of AS 37.05.230. HB
600 does clarify the authority of the state to acquire
prepared r|1ght-of-wa s-where ‘the improvements to the
rio-ghfc™oftime ofacquisition and to pay;a
higher*iprieer* fecrr™* M« |ir MM az,

Please contact me if | can provide more information.

GUsmkr
m4/024



DILL SHEFFIELD, GOVERNOR

REPLY TO:
1031 W 4th A VENUE
DEPARTMENT OF LAW CIA0SL W A A VENU
ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GENERAL PHONE: 1907) 276-3550

11st NATIONAL CENTER
100 CUSHMAN §T.
SUITE 400

EAIRBANKS, ALASKA 99701
March 21, 1986 PHONE: 10071 452-1568

jEDP.E). Box_ K
JUNEAU, ALASKA' 99811
PHONE: (907) 465-3600

465-3603
The Honorable John B. Coghill
Alaska Sepate
P.0. Box V
Juneau, AK 99811

Re: SB 428/HB 600

Dear Senator Coghill:

You have inquired regarding the legal impact SB 428,
ldentical legislation has also been introducéd in the House of
Representatives as KB 600,

This.bill -amends AS 44.42.020 with new language,
proposed as_subsection (b)éS), which allows the Department of
ransportation and Public "Facilities (DOT/PF) the discretion to
ac uire purchase or take over underdeveloped or Rrepared
rights of way for present or future use as a road |é]
ra|Iroad or pipeline’corridors.” TthIanguaoe regar |ng prepared

ghts of wa)[/ presents a number of legal difficulties, Which
ar|se from state procurement policies and general Iegal
requirements regarding public construction contracts after award
of the contract.

Under existing statuto
Transportation and Public Facili
necessary as rights of way. AS
Is also Tequired to constryct p

ory authority, the Department of
ties has the duty to acquire land
19.05.080 and. AS"35.20.010, It
C projects, with a cost of
y contracts awarded oi the

5.
ubli
construction of more than. $100,000, b
0 .the lowest responsible bidder,
W|gg by ultimate facts, wajve the
mn
9.1

0
basis of competitive bidding t
The department can, upon a sho

requirements for compet|t|ve bid 8 when it Is In the state's
hest interests. AS I1S.10.171, ! 210, 35.15.010 and

35.15.050.

new la nguage contained in SE 428 rg%rants N0 new
authorlt)f to D OT/PF de artment presently has the ab|||tl){< to
acquire land and to accomp 1Sh te construction of public works
by means other than competitive bidding. The proposed language
does hlend the functions of land acquisition ahd construction
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ge ger, but in ro way changes an)[/ other legal obligations of
S

partment or other requirements which presently” exist.

, When the state acquires land it is obligated to render
Lust compensation for che land, which is based upon the fair mar-
et value of the land without re%ard to any special valye the
land may have to the state for the Ero ect’ constructed in the
manner proposed. AS 09.55.310 and Gackstetter v. State, 618 P.2d
564 (Alaska. 1980). .Its obligation can be characterized as a
responsibility to pay as muc moneg for the land as is reasopably
SUP ortable by external criteria found in the particular real
estate market

Public construction contracts are generally awarded to
the lowest bidder which is determined on_the basis of Pr|ce com-
Eetltmn among Interested contractors. DOT/PF's duty In regard
0 these contracts may be characterised as the responsibility to
accomplish the construction at the least cost to the state.

The proposed language of this bjill does not alter
DOT/PF's responsibilities under existing law regarding_either
land acquisition or public construction contrac mg. The depart-
ment would still be required to prove b¥ ultimate facts that the
particular acguisition of prepared rights of way would be in the

toget
the d

state's best interests co_mﬁared to buying the land for fair .
market value and accomplishing the construction b%,competmve
bidding with the award to the” lowest-'«responsible bidder.

There is a second set of legal requirements which also
aggly to Eubhc construction projects which the provisions of HB
428 do not alter. These requirements govern the performance of
contracts for public construction projécts and come into play
after the contract has been awarded.

. AS 36.05.010 through AS 36.05.110 require the payment
of ?_revallmg wage rates on public construction contracts.” There,
Is little doubt that the type of work contemplated by the term
~prepared rights of way" would fall within the ambit”of these
statutes. Public constryuction is defined in AS 36.95.010_‘32 to
mean " ... the on site field surveying, erection, rehabilita-
tion, alteration, extension or repair, including painting or
redecoratlng of buildings, highways or_other improvements to real
roperty upder contract” for é‘r‘le state 77 77" (Emphasis added")-"
he  fac thgt }he state wouldhe c?ntractmg for the purchase
and instead of the construction of a public works project wou
not defeat a worker's r|%ht to receive the ?revam g wage rate.
This conclusion is reacgd because. of. the close coime tion
between the work to be done as an incident of the lan
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acquisition and the completed project, and the fact that the land
as improved to the state's specifications will be used for a
facility owned and used by the state See, City and Borough of
Sitka'v. Construction and” General Laborers Local~942, 644 P.2d
227 (Alaska F982) and~ATaska Federation of Labor vI State Depart-
ment of Labor et al, Alaska Supreme Court Opinion No, 3014,
January 3T, 19867 .

Under the provisions of AS 36.25.010 contractors on
state public works Erobectg, which have a contract grlce of more
than $100,000, are required to procure payment bonds to guarantee
payment for laborers and material men providing services and
goods necessary for the performance of the contract, There have
een no cases which require payment bonding under circumstances
similar to the requirement to pay prevailing wage rates which we
have discussed above. However, 1t is probable that our courts
could reach' that conclusion in regard to prepared rights of way.

_ We reach this conclusion_because payment bonds are
required to serve two functions, They protect laborers and
material men by ensuring that they will be paid for their
services or goods. Coincideptally, paymept bonds also Erotect
the state beCause they provide the eXxclusive remedy In the event,
of nonpayment of laborers and material men. Hence, the state is
not subéect to liens, filed by laborers and material men under
AS 34,35.050, (The 'argument” for requiring Payment bonds for
creation of prepared rights of way is-amplifiéd because the rela-
tionship is structured ‘as a land transaction, which would be sub-
ject to liens filed by labhorers and material men.)

If a major alteration in public policy_is squght by the
passage of HB 428,J the bilil IS not g_uccesspful. yThe biw doeg not
grant”any authority to DOT/PF which it does not already possess
under existing law, ' The department would still be required to
prove that it was in the state's best interests to purchase
prepared rights of way rather than have the work preparln% the
right of way done undér a contract awarded on the basjs o
competitive bidding. It is a virtual certainty that laborers
actually performing the work would be entitled” to recejve the
prevailing wage rate under AS 36.05,010 which would make labor
costs .for pre_parm%_.the right of way equal to the labor costs
under competitive bidding.” Similarly, ‘there is also a very
stron os.shblhty that Payment bonging_would be r$qU|red K\/heg
preqa ed ri t% 0f waa/ are Rurc aT .~ The costs_of these bonds
would have to be factored ahd would be the same for both property
owners,greparmga rights of way for sale to the state and con-
struction contractors. |t aggears, %IVGH the costs Bawﬂ
prevailing wage rates and procuring the appropriate bonding, that
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it would be unlikely that the necessary shomnn% that a contract
to' acquire prepared rights of way would be in the state's best
interest, except for very modest projects, unless the property
owner is willing to accept greatly réduced equipment rates on
equipment required for the. work and give up normally expected
returns for overhead and profit.

If we may be of any further assistance on these mat-
ters, please contaCt us at your earliest convenience.

Sincerely yours,
HAROLD M. BROWN

ATTORNF.Y CFNFRAT.

William F. Cummings
Assistant Attorney General
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HE HOUSE
HOUSE BI1LL NO. 600
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE SECOND SESSION
A B ILL
an Act entitled "An Act relating to acquisition of rights-of
the Department of Transportation and Public
ties: and providing for an effective date."
T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
section 1. AS 44 .42.020(b) is amended to read
(b) The department may

(1) engage in experimental projects elating to a
or future modes of transportation and any means of improving
transportation facilities and service;

(2) exercise the power of eminent omain, includ
declaration of taking as provided in AS 09.55"

(3) acquire, purchase, or take over ndeveloped or
r hts-of-way for present or future use as road highway, rail
pipeline corridors
s e 2 This Act takes effect July 1, 1986
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