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HOUSE FINANCE COMMITTEE
LETTER OF INTENT
FOR
CS HB 470 (FINANCE)

To encourage responsible, experienced Alaskan companies to
enter the oil and hazardous substance cleanup business and to
facilitate the goals of cleaning up these substances, it is the
intent of the Legislature to clarify the definition of
"construction contracts"™ in AS 45.45.900. The provision in CS HB
470 (Finance) addresses an ambiguity in the current statute which
prohibits indent fication agreements in construction contracts by
Ltp~r-ifically exempting hazardous waste cleanup contracts from
this definition.

The provision does not require any entity, public or

private, to enter into an indemnification agreement. It is not
intended to hold any party harmless or exempt parties from
liability for mishandling of oil or hazardous substances. The

intent is to provide a mechanism for the allocation of liability
among parties by allowing them to enter into contracts which
provide protections and clear lines of responsibility.

Al Adams, Chair
House Finance Committee



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/ResolutionNo.: CSHB 470 éF i ng‘ Agency Affected: Environmental Conservation
Title : An Act Relating to th é@ ease gpjj. Environmental Quality ~

of Oil and Hazardous Substances

Sponsor: Rep. Mike Davis . Components: Director"s Office
Requestor: P-inanco rnmmitfpp
Date ofRequest: 3/13/86

EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY o1

PERSONAL SERVICES 0 inn. I . 132.2 132.2 132. 132.2
TRAVEL 0 i 1.0 15.0 is. 15.0
CONTRACTUAL n 2 % n . 200 21. 21.0
SUPPLIES 0 10.0 10,0 10. 10.0
EQUIPMENT 0 2,0 2.0 2. 2.0
LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 4 Tw. 1 i8n.? 120,2 180.2 180.2

o Ulo s
OO OO N

1.
8.
6.

CAPITAL

REVENUE

GENERAL FUND 0 149.3 170.1 -rao- “TalTZz-  TSTT3...
FEDERALFUNDS

OTHER

TOTAL 0

POSITIONS . =*3.0 PrT

FULL-TIME 0 3 3 3 3 3
PART-TIME
TEMPORARY

ANALYSIS :  Attach a separate page if necessary

. F #
Prepared by: Al Adams, Chair ) Phone: 4231;22
Division: House Finance Committee Date:.

Approved by Commissioner: Date:
Agency:

Distribution (by Agency preparing fiscal note)
Legislative Finance
Legislative Sponsor
Requestor
Office oi Management and Budget
Impacted Agency(ies) of 10/25/85




CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution NO,— - ---------

In order to manage a program which responds to both immediate
and long-term releases of oil and hazardous substance” and to
make effective use of the fund created by this proposed legis—
lation, several new positions would be required.

Funding for nine months of personal services is requested for
FYy 87,

A. Response Capability

1. Two environmental field officer positions to inves—
tigate reports of spilled materials, monitor cleanup activities,
work with community government and safety agencies on plans for
responding to local-emergencies involving chemical spills/fires.
The field officers would be assigned in Anchorage for the South-
central Region but would be available to respond to emergencies
throughout .the state. The new position form total reflects fund-—
ing for one position and should be doubled to reflect the two
positions.

2. One administrative assistant position to assist pro-—
gram staff by preparing contract documents for municipalities, by
tracking and recording expenditures of the fund and by preparing
the fiscal reports required by the Legislature..

B. Support Costs

1. Travel funds of 3.0 for the administrative position
and 5.0 per field officer position will be necessary to con-—
duct hearings on regulations, 1investigate incidents and parti-
pate in training programs.

2. Contractual funds of about 7.0 per position are re—
quired to pay office costs including telephones, xeroxing,
word processing, utilities, janitorial costs, printing and
advertising costs and registration fees for training courses.

3. Funds for office supplies amounting to about 1.5 are
requested; 2.0 is requested to replace expendable field samp—
ling and.safety supplies; and 5.0 is requested to repair labor—
atory testing equipment and replace supplies.

4. Equipment funds of 2.0 are requested for desks, chairs,
partitions, bookshelves and similar items necessary to equip the
office of each position.

TOTAL
REQUEST

100.8

13.0

21.0

8.5

149.3
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This new field officer will augncnt the existing
oil spill position to Investigate reports of
spilled hazardous Materials, Monitor cleanup
activities, and work with community government
and local safety agencies on plans for respond-
ing to emergencies due to spills or fires
Involving chemicals. This parsonulll require
safety training and equipment to minimize exFos-
ure to hazardous chemicals. This person wil
wort with existing staff as a teaa of two for
safety purposes when Investigating Incidents
Involving spills of hazardous materials especially
In confined areas. This person will obtain
samples and other Information necessary to take
enforcement actions under federal or State laws.

Ue expect to fill this position on October I, 19B6.
Funding for nine months has been requested for
FY 07,

Conservation FY 87

§chUTST 3



LETTER OF INTENT

CSHB 470 (Fin)
To encourage responsible, experienced Alaskan companies to enter
the oil and hazardous substance cleanup business and to facili—
tate the goals of cleaning up these substances, it is the intent
of the Legislature to clarify the definition of "construction
contracts"™ in AS 45.45.900. The provision in CSHB 470 (Fin)
addresses an ambiguity in the current statute which prohibits
indemnification agreements in construction contracts by

specifically exempting hazardous waste cleanup contracts from

this definition-

The provision does not require any entity, public or private to
enter into an indemnification agreement. It is not intended to
hold any party harmless or exempt parties from liability for-
mishandling of oil or hazardous substances. The intent is to
provide a mechanism for the allocation of liability among parties
by allowing them to enter into contracts which provide protec—

tions and clear lines of responsibility.



STATE OF ALASKA 1986 LEGISLATIVE SESSION

RevisionDate; -2/14/86.

REQUEST FTSCAL DETAIL
Bill/Resolution NolE>HB 470* (/-P/LI Agency Affected:Environmental conservation
Title :An Act Relating tothe”Release” rptre Environmental Quality
of Oil and Hazardous Substances
Sponsor: Rep. Mike Davis Components:Director™s Office
""Requestor:
EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 8f FY 90 FY 91
PERSONAL SERVICES - . 227.3 227.3
TRAVEL .25,D . 25..Q. __23.0
CONTRACTUAL T 48.5 ~ 53.5 53.5
SUPPLIES 22.n 23.5 23.5
EQUIPMENT 2. n 0 2.0
LAND & STRUCTURES e/
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 290.2 334.3 334.3

CAPITAL

REVENUE
FUNDING : (Thousands of Dollars)
GENERAL FUND 290.2 334.3 334.3
FEDERAL FUNDS
OTHER
TOTAL
POSITIONS 5.0 FIE
FULL-TIME 4 4 4
PART-TIME 2 2 2
TEMPORARY

ANALYSIS : Attach a separate page ifnecessary

Prepared by: S.W. Hungerford Phone: 465-2666
Division: Environmental Quality Date:. 2/14/86
Approved by Commissioner: Date:

Agency: .Department of Environmental Conservation

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office ofManagement and Budget

Impacted Agency(ies) page — __ of 10/25/85



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution N0.SS 12QL--------

In order to manage a program which responds to hoth immediate and long-term
releases of oil and hazardous substances and make effective use of the fund TOTAL
created by this proposed legislation, several new positions would be required.  RFOLIFST

Funding for nine months is requested for FY 87 182.7

A. Program Management

1. Aprogram person to develop regulations, negotiate contracts, initiate
appropriate cost-recovery actions, coordinate training and report to the legis-

lature.

2. Aclerk/typist to provide clerical support and enter data into computer
files.

Response Capability

1. Three environmental field officer positions to investigate reports of
spilled materials, monitor cleanup activities, work with community government and
safety agencies on plans for responding to local emergencies involving chemical
spills/fires. The field officers would be assigned as follows: 1) one and one-
half positions in Anchorage for the Southcentral Region; 2) one position in
Fairbanks for the Northern Region; and 3) a half-time position in Juneau for the

Southeast Region.
8. Support Costs

1. Travel funds of S.D per technical and field officer position manage-
ment will be necessary to conduct hearings on regulations, investigate incidents
and participate in training programs. 25.D

2. Contractual funds of about 5.D per position are required to pay office
costs including telephones, Xeroxing, word processing, utilities, janitorial
costs, printing and advertising costs and registration fees for training courses.
An additional 20.0 is requested for use in contracting with approved laboratories
for analyses of hazardous materials/wastes which are beyond the technical and
safety limitations of the Department's laboratory. 48.5

3. Funds for office supplies amounting to about 1.5 are requested for each
position; 2.0 is requested to replace expendable field sampling and safety sup-
plies for each field officer; and 5.0 is requested to repair laboratory testing

equipment and replace supplies. 22.0

Equipment funds of about 2.0 are requested for desks, chairs, partitions, book-

shelves and similar items necessary to equip theoffice of each position. 12.0
290.2

Note: In the 1987'Budget, the agency also requested one additional position,
funded by Federal Superfund (CERCLA) dollars, to manage contracts to perform
investigations of sites where hazardous materials may have been inafopror)riately
managed or disposed. This position would also negotiate for federal dollars to
clean up sites which are eligible for the Superfund, to supplement the State

monies in this response fund.
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This new position will he responsible for writing
regulations related to implementation of this
hill, Including procedures to he used in contain-
ment and cleanup of a hazardous substance, report-
ing the release of a hazardous substance, use of
the response fund, procedures to assess fines
penalties and recovery of costs. This person wil
also negotiate contracts to contain and clean up
incidents requiring Immediate response, determine
liability for Incidents, initiate appropriate
actions to recover costs or other penalties, coor-
dinate a training and safety program for field
staff and report program activities to appropriate
?tate and federal agencies and the State Legisla-
ure.

We expect to fill this position on October 1, I[Qflfi

Funding for nine months has been requested for
FV 87.
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This new position will provide clerical support
to the new program staff and enter data Into
computer flies established to record program
activities. This person will be required to
prepare regulations, contract documents and
fiscal reports as well as routine correspondence.

We expect to fill this position on October 1, 1987.

Funding for nine months has been requested for
FY 07.

Conservation

BRU Environmental Quality | A J

Component Water Quality Management | loiwiDiit
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This new field officer will augment the existing
oil spill position to investigate reports of
spilled hazardous materials, monitor cleanup
activities, and work with community government *
and local safety agencies on plans for respond-
ing to emergencies due to spills or fires
involving chemicals. This person will require
safety training and equipment to minimize exFos-
ure to hazardous chemicals. This person wil
work with existing staff as a team of two for
safety purposes when Investigating Incidents
Involving spills of hazardous materials especially
In confined areas. This person will obtain
samples and other information necessary to take
enforcement actions under federal or State laws.

Environmental Conservation

Environmental Quality | fec 5

A
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This new field officer will augment the existing
oil spill position to Investigate reports of
spilled hazardous materials, monitor cleanup
activities, and work with community government
and local safety agencies on plans for respond-
ing to emergencies due to spills or fires
Involving chemicals. This person will require
safety training and equipment to minimize exFos-
ure to hazardous chemicals. This person wil
work with existing staff as a team of two for
safety purposes when Investigating Incidents
Involving spills of hazardous materials especially
In confined areas. This person will obtain
samples and other information necessary to take
enforcement actions under federal or State laws.

Conservation
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This new field officer will augment the existing
oil spill position to Investigate reports of
spilled hazardous Materials, Monitor cleanup
activities, and work with community government
and local safety agencies on plans for respond-
ing to emergencies due to spills or fires
Involving chemicals. This person will require
safety training and equipment to Minimize exFos-
ure to hazardous chemicals. This person wil
work with existing staff as a team of two for
safety purposes when Investigating Incidents
Involving spills of hazardous materials especially
In confined areas. This person will obtain
samples and other Information necessary to take
enforcement actions under federal or State laws.

We expect to fill this position on October 1, 1907,

wnéj?ing for nine months has been requested for
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February 28, 1986

MEMORANDUM
10 Representative John Ringstad, Chairman .

House Finance Subcommittee))- DEC Operating Budget
FROM W. Tom Maher, Fiscmy”iaTyst

Division of Legislative Finance
SUBJECT: Fiscal note - CSHB 470

This morning | attended the CSHB 470 subcommittee meeting . A wide
range of topics were discussed, including the level of funding proposed in
the department's fiscal note.

Briefly, the department submitted fiscal note requested the equivalent of
five (%) full-time employees, two for administration and three field
officers for response caPalety. In addition to new position costs,
51075 was requested for travel, contractual, and squlles. The
Department of Labor has also submitted a fiscal note for Si0.0 to be used
to send two emﬁloyees_to specialized training and includes $5.0 for the
purchase of hooks and films recommended by EPA

Representative Pourchot's current recommendation would be to allow only
two of the Environmental Field Officer postions at S51.9 each (S36.4 for
nine months salary and benefits, $5.0 travel, $5.0 contractual, $3.5
commodities, $2.0 equli)_ment; for a total fiscal note of $103.8. The
management responsibility of the fund would be spread over existing
personnel. In regards to the Department of Labor fiscal note, there was
discussion as to If Labor should be responsible of training. | am uncertain
at this time what Rep. Pourchot's recommendation for this fiscal note will

bte. There could be funding already available in the Labor budget for these
items.



Rep. John Ringstad 2- Feb. 28, 1986

Given the current fundinP restraints facing all operating budgets, Rep.
Pourchot's assessment of minimum funding needed to implement the
Brovmons of CSHB 470 is reasonable. ~ The department already has a
rogam Manager for Oil Pollution Control and a Reserve Account
Administrator. In fiscal year 1985, the cleanup fund was utilized to
respond to only 32 incidents totalling $28.0 In cleanup costs. The
exloansmn of this activity to hazardous wastes will create additional
volume that is difficult to estimate. As far as negotiating contracts and
agreements with local governments, there has been very little evidence
prrowded to prove that these activities would be a major workload item.

he degartment maintains that a minimum of a one-half time position
would be necessary for drafting regulations. | am not convinced that all
these activities could not be accomplished utilizing existing staffing as
suggested by Rep. Pourchot

It is more difficult to determine the deiqartment's need for additional field
officers. The department prepared a listing of all currently authorized
positions responsble for hazardous waste and pollution control. It is
reasonable to believe that existing field staff is fully utilized. The
funding of two Environmental Field Officers, plus asssociated costs as
sugqested by Rep. Pourchot is a reasonable compromise. These positions
would help assure that field response is adequate in terms of specialized
investigation, cleanup monitoring, and liason with local governments. This
. Increase in uaseline funding would lessen the fiscal impact in FY 88 when
the State takes over total responsibility for the hazardous waste program.
In afes.eDC.e-of anv further gustlflcatlon from the department. | view this
reduced, fiscal note of $103.9 to be appropriate.

Analysis of this fiscal note has _brou%ht into view the difficulty one can
encounter when trying to work with the DEC operating budget. The mix of
State and Federal programs with differing goals and numerous funding
sources does lend itself well to the basic component budget structure
being used. It is annoying and improper that legislative readers must
constantly rely on the department's verbal interpretation of program
detail which could already be documented in a detail budget. 1 highl
recommend that both subcommittee chairs insert intent language in the F
87 budget requiring that the FY 88 operating budget be presented in
program budget format. | will draft the specific language for your
consideration later this session.
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E BILL SHEFFIELD, GOVERNOR

DEPT. OF FIN"VIRGIN*MENTAL CONSERVATION M&@b

DIVISION OF ENVIRONMENTAL QUALITY
POUCH 0, JUNEAU, ALASKA 99811 465-2666

February 7, 1986

Die Honorable Richard Schultz
Chairman, House Resources Committee
House of Representatives

Pouch V

Juneau, AK 99811

Dear Representative Schultz

Enclosed is a(revised fiscal note for CSHB 470.1 | have deleted thd
administrative assistant from the fiscal note due to the reduced admin-
istrative burden resulting from the amendments. This fiscal note will

be adequate since the scope of the fund has been focused on site
investigations and response to small or moderate incidents. Under this
approach, major incidents would be addressed through capital appropria-
tions or through funds available for emergencies declared by the Governor.

Thank you again for the opportunity to work with you in refining the
proposed legislation,

Sincerely, »
VAR

/w3 3

Bill Ross
Commissioner

Enclosure
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Oil Pollution Control Programs in Alaska
Legislative and Fiscal History

1976. SB 406, "An Act relating to oil terminal facilities and
the marine transportation of crude oil, refined petroleunm
products or their by-products"”, was passed by the legislature
(ch 266, SLA 1976). SB 406 created a revolving loan fund
within the Dept, of Environmental Conservation to implement
statutory provisions regarding oil spill containment and
cleanup.

All penalties recovered under AS 30.25.140 - .150 were paid to
the department to be deposited in the Coastal Protection Fund.
The fund also received assessments from oil tankers based on

the degree of risk of an oil spill that each tanker presented.

1977. The Oil Spill Mitigation Account was established under
AS 46.03.758(k) (ch 129, SLA 1977). This paragraph, located
in the section entitled "Civil penalties for discharges of
oil”, provides that "Penalties received by the state under
this section shall be deposited in the general fund and
credited to a special account called the "oil spill mitigation
account". The legislature may annually appropriate from the
oil spill mitigation account a sum equivalent to the amount of
penalties received under this section for the calendar year
preceding the legislative session in which the appropriation
is made, the appropriations to be made for the purpose of
restoring and enhancing environments affected by oil

pollution, including but not limited to the funding of
aquaculture projects."”

1978. The U.S. Supreme Court ruled in Ray v. Atlantic
Richfield Co. that states could not regulate the design or
construction of oil tankers. On the basis of that ruling, the
U.S. District Court for the District of Alaska, 1in Chevron v.
Hammond, ruled that the state"s assessment program under AS
30.25 was unconstitutional. The Coastal Protection Fund was
also found to be invalid because of a violation of dedicated
fund provisions, in which risk charges collected by the state
were dedicated to the fund.

1979. Governor Hammond introduced HB 205, "An Act relating to

the prevention and control of oil pollution". Attached to the
bill was a fiscal note providing for $350.0 in program
receipts for state oil spill cleanup expenses. Program

receipts were based upon the levying of an assessment on oil
terminal facilities. , This assessment provision was later
deleted from the committee substitute for HB 205.
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1979 (Continued). The legislature appropriated $991.0 (based
on program receipts) for administration of the Oil Pollution
Control program and the Coastal Protection Fund ($6000.0).
Only a small amount of program receipts were collected,
however, because of the Chevron v. Hammond decision. The
decision did not, however, appreciably reduce the department®s
responsibilities for oil pollution control established under
SB 406. The department®s FY80 budget request for $450.0 was
reduced to $250.0.

1980. CSHB 205 was passed by the legislature (ch 116, SLA
1980). Attached to the bill was a fiscal note for $1542.6, of
which $1000.0 was for an oil spill reserve and $542.6 was for
personal services, travel, contractual, commodities and
equipment expenses associated with the establishment of AS
46.04 (Oil Pollution Control).

The fiscal note stated that "It is recommended that the
cleanup reserve be maintained by capital appropriation at the
$1 million level. The balance of the reserve should carry
over from year to year. Subsequent budget requests may be
less than $1 million. Costs recovered from the spiller or
from federal funds will be deposited in the general fund so
that the net cost to the state should be less than the one
million dollars."”

The oil spill reserve exists only as the intent language
stated in the fiscal note.

1981. The legislature appropriated $250.0 to the oil spill
reserve.

1983. The state recovered $350.0 in a settlement with Alyeska
Pipeline Co. for two spills that occurred in 1979.

1984. The legislature appropriated $250.0 to the oil spill
reserve. The state received a $597.9 reimbursement from the
federal government for expenses incurred by the state in
cleaning up the Nome oil spill.

1985. The department requested $550.0 for FY86 to bring the
oil spill reserve back to the $1000.0 level. No money was
appropriated.

1986. The department requested $300.0 to be appropriated to
the oil spill reserve in the FY87 budget.

HB 470 and SB 375, both entitled "An Act relating to the
release of oil and hazardous substances"™, are introduced. The
bills would establish two new chapters within AS 46. AS 46.08
would establish the 0il and Hazardous Substance Release
Response Fund, and AS 46.09 would establish a Hazardous
Substance Release Control chapter.



Reserve for Emergency Operating Expenses Account
Legislative History

1980. The Reserve for Emergency Operating Expenses Account
(Rainy Day Fund) was established in AS 37.05.159. Paragraph
(e) specifies that the governor may transfer up to $5 million
during a fiscal year from the Rainy Day Fund to the Fire
Suppression Fund to pay the costs of fire suppression.
Paragraph (f) specifies that the governor may transfer up to
$5 million during a fiscal year from the Rainy Day Fund to the
Disaster Relief Fund.

1982. Paragraph (e) was amended (ch 30, SLA 1982) to allow
the governor to transfer up to $9 million during a fiscal year
from the Rainy Day Fund to the Fire Suppression Fund.

Language was added, stating that "The fund may not be used for
capital expenditures."”

1982. In Opinion #13, the Attorney General determined that AS
37.05.159 "Does not represent an unconstitutional dedication
of public funds under sec. 7, art. IX, of the state
constitution, since money once it is appropriated loses its
character as revenue for purposes of the dedicated funds
prohibition."

1985. OMB Associate Director Jay Hogan wrote a memorandum to
DNR Commissioner Esther Wunnicke stating that "As of March
1985, the Fire Suppression Fund account in the Department of
Natural Resources (DNR) will be converted from a noncontinuing
to a continuing operating account. Balances at the end of
each fiscal year will carry forward to the next fiscal year.

On July 1 of each fiscal year, the State Accountant will
review the balance carried forward from the prior fiscal year
and then make a transfer from the Rainy Day Fund to the Fire
Suppression Fund in the amount necessary to bring the balance
to the $9,000,000 level."

These fund procedures are not mandated by statute, however,
and neither the Fire Suppression Fund nor the Disaster Relief
Fund requires that any money necessarily be transferred by the
governor from the Rainy Day Fund to these Tfunds.

1986. HB 470 and SB 375, both of which would establish an Oil
and Hazardous Substance Release Response Fund, are introduced.
Both bills would amend AS 37.05.159 by adding a new paragraph
(g) that would allow the governor to transfer money from the
Rainy Day Fund to the response fund. CSHB 470 would allow the
governor to transer $1,000,000 during a fiscal year from the
Rainy Day Fund to the response fund, and SB 375 would allow
the governor to transfer a maximum of $10,000,000.



February 14, 1986

Representative Mike Davis
Pouch V
Juneau, Alaska 99811

Dear Representative Davis,

Thank you for asking the United Fishermen of Alaska to
comment on CSHB 470 and SB 375, both of which would establish
an Oil and Hazardous Substance Release Response Fund. The UFA
recognizes the need for a readily available funding source to
respond to releases of oil and hazardous substances, and
commends your leadership role in addressing this 1issue.

The UFA and member organizations are fully aware of the
importance of maintaining unpolluted waters 1in Alaska in order
for the fishing industry to prosper. Releases of oil or
hazardous substances into rivers and open waters may directly
impact the state"s fisheries and, as a consequence, may
adversely affect the livelihood of Alaska"s fishermen.

Passage of these bills would provide much greater
assurance to the commercial fishing industry that Alaska“®s
fisheries will continue to be a major statewide industry.

Sincerely,

Senate Building Suite 306 ' 175 S. Franklin Street ~ * » Juneau, Alaska 99801
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. ..HR..4.7.0-

In order to manage a program which responds to both immediate and long-term
releases of oil and hazardous substances and make effective use of the fund TOTAL
created by this proposed legislation, several new positions would be required. RFOIIEST

Funding for nine months is requested for FY 87 210.7
A Program Management
1. A program person to develop regulations, negotiate contracts, initiate

appropriate cost-recovery actions, coordinate training and report to the legis-
lature.

expenditures from the fund, maintain records describing incidents across the
State and other data necessary to obtain cost recovery and to prepare reports
the legislature. vox, Vv

2. An administrative assistant to monitor contracts, track and record J
Yl

3. Aclerk/typist to provide clerical support and enter data into computer
files. X

Response Capability

1. Three environmental field officer positions to investigate reports of
spilled materials, monitor cleanup activities, work with communitY government and
safety agencies on plans for responding to local emergencies involving chemical
spills/fires. The field officers would be assigned as follows: 1) one and one-
half positions in Anchorage for the Southcentral Region; 2) one position in
Fairbanks for the Northern Region; and 3) a half-time position in Juneau for the
Southeast Region.

B.  Support Costs

1. Travel funds of 5.0 per technical and field officer position and 3.0
for the administrative position will be necessary to conduct hearings on regula-
tions, investigate incidents and participate in training programs. 28.0

2. Contractual funds of about 5.0 per position are required to pay office
costs including telephones, Xeroxing, word processing, utilities, janitorial
costs, printing and advertising costs and registration fees for training courses.
An additional 20.0 is requested for use in contracting with approved laboratories
for analyses of hazardous materials/wastes which are beyond the technical and
safety limitations of the Department's laboratory. 53.5

3. Funds for office supplies amounting to about 1.5 are requested for each
position; 2.0 is requested to replace expendable field sampling and safety sup-
plies for each field officer; and 5.0 is requested to repair laboratory testing

equipment and replace supplies. 23.5

Equipment funds of about 2.0 are requested for desks, chairs, partitions, book-

shelves and similar items necessary to equipthe office of eachposition, 14.0
329.7

page — - of —



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. —PBJ 70-----

MOTE: In the 1987 Rudget, the agency also requested one additional position,
funded by Federal Superfund (CERCLA) dollars, to manage contracts to perform
investigations of sites where hazardous materials may have been inapproFriately
managed or disposed. This position would also negotiate for federal dollars to
clean up sites which are eligible for the Superfund, to supplement the State
monies In this response fund,

page 2 of 2



RP Number

Position Title ) ) )
Time Status Laol 284, Months
Full Time 12
Type of Expendiiure
1 2
Salary 28.1
Benefits 8.3
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other
Total Cost
Receipt Code Funding Source
Federal Receipts 1002
G. F. Match
General Funds 1004
|-A Receipts 1005
Program Receipts 1028
CIP Receipts 1061
Other

0e B&M Use Only
Key Number

AQHKW Environmental Conservation

Request For

N ew P osition

BRU

Amount
3

~ro
o ool o S
cCoTo O

74.9

74.9

Environmental

Cmﬂponent T?ater quatity management

No. of Positions Range/Ste Baro. Unit  Gov:
onp I% Ap gGH”

Location Election District Wz
Juneau

Justification

This new position will he responsible for writing
regulations related to implementation of this
bill, including procedures to he used in contain-
ment and cleanup of a hazardous suhstance, report-
ing the release of a hazardous suhstance, use of
the response fund, procedures to assess fines,
penalties and recovery of costs. This person will
also negotiate contracts to contain and clean up
incidents requiring immediate response, determine
liability for incidents, initiate appropriate
actions to recover costs or other penalties, coor-
dinate a training and safety program for field
staff and report program activities to appropriate
tState and federal agencies and the State Legisla-
ure.

lie expect to fill this position on October 1, 19R6.

Funding for nine months has been requested for
FY 87.

FY

Quality Page of

Revised Date



Position Title

. Administrative Assistant-. TT
Time Status Staft Months RP Number
Full Time * 12
Type of Expenditure N Amount
1 9 3
Salary 21. 2\
Benefits 8
Premium Pay TG IV VG XMVIVIVAUK;
Other
Total Personal Services X28.0
~ Travel 3.0
i Contractual 5.0v
Eommodmes i.5
quipment 2.0 \
Other
Total Cost 39.5
Receipt Code Funding Source . e
Federal Receipts  INN?
G. F. Match INL
General Funds 1004 .39.5
|I-A Receipts 1005
Program Receipts 1028
CIP Receipts 1061
Other
T» i

or B&M Use Only
Key Number

I

Request

Agency Environmental Conservation

For }
Environmental

BRU

N ew P osition

j

Quality
CWﬂpOﬂEﬂt Water Quality Management

No. of Positions Rawe/Step Barg. Unit
Cne 1 A BGIL-

Location Election District
Juneau

Justification

This new position will assist the program staff
by preparing documentS/rfecessary to contract
for services to contain and clean up hazardous
substances, hy recording and tracking expendi-
tures from the response fund and preparing the
fiscal report®required to report program
activities ,to the Legislature. This person
will alsp”maintain records describing incidents
and sp.ills from across the State and other data
necessary to obtain cost-recovery from respon-
sible parties.

I'r efcpect to fill this position on October 1, IQRfi.

Eyng;ng frinine months has been requested for

PY 87

Page of

Revised Dale



Position Title )
Environmental

Field Off-jror 111.

No. of Positions ~ Ramesslep  Darg, Unit ~ Goy;

Enjj_

Time Status | Staff Months I RP Number Location Election District
Perm. Part Time _jLynssu,
Justification
Type of Expenditure Amount This new field officer will augment the existing
! oil spill position to investigate reports of
Salary- 18.7 spilled hazardous materials, monitor cleanup
Benefils 5JL activities, and work with community government
grt%mmmPay and local safety agencies on plans for respond-
e . ing to emergencies due to spills or fires
Total Personal Services 24.3 involving chemicals. This person will require
Travel 5.0 safety training and equipment to minimize expos-
Contractual 5.0 ure to hazardous chemicals. This person will
(E?Ommodltles 3.5 work with existing staff as a team of two for
Otugpr)ment 2.0 safety purposes when investigating incidents
involving spills of hazardous materials especially
Total Cost 39.8 in _o,ifined areas. This person will obtain
samples and other information necessary to take
Receipt Code Funding Source enforcement actions under federal or State laws.
Federal Receipts ~ NML2
G. F. Match .100L
General Funds 1004 39.8
|-A Receipts 1005
Program Receipts 1028
CIP Receipts 1061
Other
or BAM Use Only
[ Key Number
Agency Environmental Conservation FY 87
Request For . _
DRU Environmental Quality Page of

N ew P osition

0t
Component southeast Region Revised Dale



Position Title No. of Positions Rangc/SIcp Barg, Unit Gov:

Clerk Typist 111 fl _ _
Time Status ISiaH Months RP Number LOC&TIBﬁ IE-& iection Disﬁ%:%l' m
Full Time 12 Juneau
Justificatioo
Type of Expendilure Amount |
1 2 3 This new position will provide clerical support
SaIarF 14.7 to the new program staff and enter data into
Benefits 53 . computer files established to record program
Premium Pay ] activities. This person will be required to
Other , *XVIVXyX*IyXvXvXvXvX prepare regulations, contract documents and
| Total Personal Services 20.0 i fiscal reports as well as routine correspondence.
Trave
Contractual 3.5 We expect to fill this position on October 1, 1987.
Commodities 1.5
Equipment 2.0 Funding for nine months has been requested for
Uibcr FY 87.
Total Cost 27.0
Receipt Code Funding Source
Federal Receipts  UK)2
G- F- MatCh mc.L
General Funds 1004 27.0

|-A Receipts 1005
Program Receipts 1028

CIP Receipts 1M

Other
or B&M Use Only
Key Number -
Agency Environmental Conservation FY 8§87
Request For Environmental Quality
BRU Page of

New Position Component Water Quality Management Revised Dale



bosition Title No. of Positions JRajnge//\Step Barg._Urii|t_ veayls:

Environmental Field offir-pr- 111 n
Time Status [Staff Months RP Number LO%&'[?UH Election District ~ H
Full Time 12 Anchorage
Justification
Type of Expenditure Amount . This new field officer will augment the existing
1 2 3 Loil spill position to investigate reports of
Cslay - - - 281 spilled hazardous materials, monitor cleanup
Benefits 8.3 activities, and work with community government
Premium Pay and local safety agencies on plans for respond-
Olher ing to emergencies due to spills or fires
Total Personal Services 36.4 involving chemicals. This person will require
Travel 5.0 safety training and equipment to minimize expos-
Contractual 5.0 ure to hazardous chemicals. This person will
Commoditiu, 3.5 work with existing staff as a team of two for
Equipment 2.0 safety purposes when investigating incidents
Olher involving spills of hazardous materials especially
Total Cost 51.9 1 in confined areas. This person will obtain
samples and other information necessary to take
Receipt Code Funding Source enforcement actions under federal or State laws.
' ?
E?dﬁrakﬂgt%%elpts Jl&O'L He expect to fill this position on October 1, 1986.
General Funds 1004 3TTT . .
|-A Receipts 1005 Funding for nine months has been requested for
Program Receipts 1028 FY 87.
C1P Receipts 1061
Other

For B&M Use Only
Key Number__

Agency Environmental Conservation FY 87]

Regquest For BRU Environmental Quality Page

New Position Component  southcentral Region Revised Dale



Resiticn Title No. of Fositias

Environmental Field Officer I1IT One
Time StatLs Staft Months RP Number Location
Perm. Part Tinmfe Anchorage
it
Typechwdiwre Amount This new field officer will augment the existing
3 oil spill position to investigate reports of
spilled hazardous materials, monitor cleanup
f.‘?hyts— activities, and work with community government
PremiumPay and local safety agencies on plans for respond—
ing to emergencies due to spills or fires
Total Persoal Servioss - involving chemicals. This person will require
Trael safety training and equipment to minimize expos—
Contractual ure to hazardous chemicals. This person will
Commodities work with existing staff as a team of two for
EqumEth safety purposes when investigating incidents
Other involving spills of hazardous materials especially
Total Cost 39.8 in confined areas. This person will obtain
samples and other information necessary to take
RaceiptOode Mirgm enforcement actions under federal or State laws.
Feckral Reeipts inn?
G. F. Match
Gereral Funds 1004 39.8
I-A Receipts 1006

Progran Receipts 1028
CIP Receipts 1061

Other
For B&M Use Only
Key Number
R - Agency Environmental Conservation FY 87
eques or BrRyu Environmental Quality Pece o
New Position RvisdDate

Component Southcentral Region



New Position

Component

Position Title i . .
] Environmental Field Officer 111
Time Statls RP Number
Full Time 12
Type of Berditure | Anount
sy b ’
Salary .
Berefits 9.2
Premium Pay
Other
_ Total PersoM vl 1LJ
| Trael 5.n
Qntrectiel 5.0
Comodities 3.5
! 2.0
i Oh
! Total Cost t 56.8
1 Receipt Code Fundiing Source
Federal Receipts 1002
G. F. Match 1008..
Gereral Funds 1004 56.8
I-A Receipts 1005
Program Recelpts 1028
CIP Reeipts 1061
Other
For B&M Use Only
[ Key Number
Agmmy Environmental
Request For .
BRU Environmental

Northern Reglon

Conservation

Quality

No. of Positios

fins.
ion

Fairbanks
Jstification
}This new field officer will augment the existing
" oil spill position to investigate reports of
spilled hazardous materials, monitor cleanup
activities, and work with community government
and local safety agencies on plans for respond—
ing to emergencies due to spills or fires
involving chemicals. This person will require
safety training and equipment to minimize expos-—
ure to hazardous chemicals. This person will
work with existing staff as a team of two for
safety purposes when investigating incidents
involving spills of hazardous materials especially
in confined areas. This person will obtain
samples and other information necessary to
enforcement actions under federal or State

take
laws.

We expect to fill this position on October 1, 1987.

Funding for nine months has been requested for

FYy 87.

Page
Revised hale
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Alaska State Legislature

Representative Mike Davis

Bauch V Interim Office:
Juneau, Alaska 99811  P.O. Bo* 81435
(907) 465-4930/4941  Burbanks, Alaska 99708

February 9, 1986

Mr. Scott Burgess, Executive Director
Alaska Municipal League

105 Municipal Way, Suite 301

Juneau, Alaska 99801

Dear Mr. Burgess,

I am writing to you at the request of the House Resources
Committee regarding HB 470, an act relating to the release of
oil and hazardous substances.

The bill has several provisions regarding municipalities,
a brief description of which follows below:

Section 46.09.020(e) provides that the commissioner of
the Dept, of Environmental Conservation may enter into
agreements with municipalities in order to

(1) facilitate a coordinated and effective hazardous
substance release response in the state;

(2) provide for cooperative hazardous substance
release notification procedures; or

(3) provide for cooperative review of hazardous
substance release response contingency planse
submitted to the department.

Section 46.09.040 provides that the commissioner of the
Dept, of Environmental Conservation may contract with a
municipality for personnel, equipment, or services that may be
useful to carry out the requirements of this chapter.

In order to allow municipalities to enter into these
agreements and contractual agreements should they choose to do
so, language was placed in Sec. 46.09.070 stating that

" Authority to contain, clean up, or prevent a
release or threatened release of oil or of a
hazardous substance, and to exercise other
powers necessary to implement AS 46.08 - AS 46.09.
are granted to municipalities that do not
otherwise have that authority."”



The question raised by the House Resources Committee 1is
whether or not municipalities, as a result of being granted
this authority, would in any way be obligated or compelled to
implement this authority. Specifically, this question 1is
directed toward second-class boroughs and home-rule
municipalities.

I would appreciate receiving your response to this
question as soon as possible.

Sincerely,

Mike Davis
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CONTINUATION of FISCAL NOTE ANALYSIS

For Kill/Resolution No. -47p

The Department of Environmental Conservation, as the administrator of the
"0il and Hazardous Substance Release Response Fund”™ will transfer funding
by Reimbursable Services-Agreement to the Department of Labor. This will
allow the Department of Labor to meet 1its vresponsibilities under the
proposed Section 46.08.040(3).

The S50C0 travel monies will be used to send two industrial health consul —
tants to the Environmental Protection Agency®s (EPA®"s) Hazardous Materials

Incidence Operations training course. It is estimated tnat it will cost
$2,500 each. The course 1is held at EPA"s New Jersey training facility.

This will assure that the Department®s Occupational Safety and Health

Consultation Section will have persons with knowledge to assist employers

set up training programs.

The S5000 in commoaities will be used to purchase books and other written
materials and films or video tapes recommended by EPA that can be loaned
out to employers who need audio visual materials for their training
classes.

This fiscal note assumes, though the bill has an- "immediate effective
date™, the funding for the above will not be available until FY 87.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM

February 27, 1986
SUBJECT: CSHB 470 (Resources)
TO: Rep. Pat Pourchot
FROM: Ed Hein, LAA

You have asked six questions relating to CSHB 470 (Res) and an

amendment to it proposed by CIRI. The amendment would allow CIRI and
eothers engaging in oil/hazardous substance cleanups to contract for
indemnification against liability without violating AS 45.45.900. It

would not release CIRI or others from liability for damage caused by
cleanup operations, but would allow them by contract to shift the cost
of the damage to other responsible parties who indemnify them under the
contract. The amendment would strengthen the bill to the extent that
it results in responsible, competent companies being able to afford to
be in the business of oil/hazardous substance cleanup/containment or to

the extent that it results in lower costs for such services. The state”s
liability would be affected by the amendment only if the state chooses to
indemnify such a company by contract. A conceivable negative result of

indemnification is that it allows a company to contract away its ultimate
financial responsibility, which might in some circumstances possibly

result in less caution by those indemnified when conducting cleanups.
This is purely speculative on my part, however.
-Page one of two -

| E3S AINE AFARS ALY MEMORANDUM

Rep. Pat Pourchot
February 27, 1986

The definition of "hazardous substance™ 1in the bill 1is very

broad. It includes any definition of "hazardous substance™ under state
or federal law, regardless of the purpose for which the definition was
adopted. I have enclosed a list of federal statutes and regulations
that use or define the term "hazardous substance.™ Under state law, the

term appears in AS 18.60, AS 31.05, and AS 46.03. The list of substances
included in all these state and federal provisions is too numerous to
state here. IT you are interested in a particular substance, 1 will be
happy to help you determine whether it would be considered a hazardous
substance under this bill as it is now drafted.

A. substance that is excluded under federal or state law would not
necessarily be excluded under this bill"s definition of hazardous substance.
Under the principle of federal preemption, a substance that was specifically
excluded from a definition of hazardous substance by the Congress may be
required to be excluded uuder this bill also if including it would frustrate
or conflict with the federal law under which it was excluded.

The definition of "containment and cleanup” 1in proposes AS 46.03.
900(3) 1includes "restoration of the environment to its former state.™ I

do not know what that means. Clearly, in many 1instances it would be
impossible to literally eliminate all traces of a substance release or
cleanup efforts. It may mean "reclamate” or "make useable.” Whatever

it means, it is a requirement as an essential part of containment and
cleanup. CO | - Pan#3 two of two-



Rep. Pat Pourchot
March 10, 1986

CSHB 470 (FIN)
Highlights of Subcommittee Charge

The charge to the subcommittee:
D Look at the proposed funding mechanism forthe fund?
2) Look at the Ffiscal note;
3 Look at the possible Tfederal fundsavailable for
hazardous waste cleanup.

The response:

The Finance Committee Substitute

1D Eliminates the automatic yearly transfer from the Rainy
Day Fund;
2) Limits the use of the fund to emergency responses and

investigations of sites which pose an imminent and
substantial threat to human health or welfare or to the
environment;

3 Provides for a detailed report to the Legislature on
the use of the fund;

iy Calls for a yearly list of sites which require further
action and their associated costs?

5) Provides direction and criteria for Department on
reimbursements made from the fund to municipalities;
and

6) Tightens the definition of "hazardous substance'" to

mean those substances contained in the federal Compre-
hensive Environmental Response, Compensation, and
Liability Act of 1980, while maintaining the commis-
sioner®"s Fflexibility in responding to elements which
pose an imminent and substantial threat.

The fiscal note. The new Ffiscal note reflects the minimum level
of staffing required to implement the new program. It
reduces the original request by almost $150,000 and reduces
the required positions from five to three.

Fund capitalization. Under the Finance CS transfers from the
Rainy Day Account to the Response Fund for initial capitali-
zation would be minimized. Instead of the $1 million
initial transfer originally proposed, the CS proposes to
utilize existing oil spill fund and mitigation account
balances and capital appropriations for most of the initial
capitalization. A maximum of $200,000 is estimated to be
needed as a one-time transfer from the Rainy Day Account.

Federal monies. The Department of Defense has been spending
approximately $25 million yearly in hazardous waste cleanup
activities throughout the state. The positions authorized
in the fiscal note will coordinate with DOD to assure the
optimum use of the federal funds. Additionally, should the
federal "Superfund" (C.E.R.C.L.A.) be reauthorized and
funded, the fund could be used tc match federal receipts.



Page 2

The following represents the subcommittee®s changes to the
Resources™ CSHB 470:

pg- 1. line 7 - title change to include repeal of oil spill
mitigation account

pgq- 1. line 24 - removes reference to Commissioner of Revenue as
custodian of the fund.

This is consistent with subcommittee action regarding
the funding mechanism.

pg- 2. lines 14-20 - establishes a new oil spill and hazardous
substance release mitigation account within the general
fund and authorizes the deposit of monies recovered
from responsible parties in oil spills or hazardous
substance releases, fines, penalties or damages to be
deposited in the general fund but credited to the new
mitigation account.

This language mirrors the existing oil spill mitigation
account which this bill repeals.

pgq- 2. line 25 - removes language requiring approval of the
governor.

pq- 2. line 27 - pg- 3. line 2 - under Purposes of the Fund.
authorizes commissioner to take necessary actions to
protect the public health, welfare or the environment
from imminent or substantial threats from the release
or threatened release of oil or hazardous substances.

Removes safety education programs for emergency re-
sponse employers by Department of Labor as a use of the
fund.

pg- 3. lines 13-16 - removes requirement that commissioner of DEC
adopt regulations governing accounting of fund.
Instead, requires that the department develop guide-
lines.

Removes reference to state disbursement officer. This
section was no longer required because the Rainy Day
Fund is no longer used as an annual funding source for

the new fund.

pg- 3, line 18 - removes requirement that the commissioner report
to the governor.

pgq- 3. line 27 - pg. 4. line 14 - under Report to the
Legislature, adds to the report requirements:

- summary of municipal participation in responses
funded by the fund;
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- summary and description of the responses funded from
the fund;

- summary of hazardous waste sites identified by the
department which require action but which pose no
imminent or substantial threat and a breakdown of the
proposed departmental action and the estimated cost.

4, line 24 - pq. 5. line 5 - under Reimbursement for Contain-
ment and Cleanup, establishes parameters under which
municipalities may be reimbursed for actual expenses,
above and beyond normal operating expenses for abate-
ment activities.

Requires an agreement between DEC and municipalities
and the commissioner must determine that the expenses
were necessary due to the emergency nature of the
municipality”s response.

5, line 6 - changes shall to may, adopt regulations as
necessary.

5. line 17 - adds oil to definition of "containment and
cleanup”™ (technical).

6. lines 1-3 - under Definitions, removes section which would
have defined hazardous substance as any substance so
defined in any federal or state act or regulation and
more narrowly defines it to conform to the federal
definition contained in the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980.

8 - removes section designating DEC enforcement officers as
"peace officers."”

9. lines 23-25 - under Definitions, conforms language to
definition of hazardous substance.

14. lines 22 and 23 - changes language to make deposit
language consistent with language elsewhere in bill.

Requires that when the department is reimbursed for
cleanup expenses, the monies are deposited to the
general fund and credited to the newly created oil and
hazardous substance release mitigation account.

14, lines 25-27 - amends current statute which provides that
DEC inspection and enforcement employees are peace
officers to include Chapter 9 hazardous substance
release control enforcement employees.

15. lines 5-11 - provides the mechanism whereby the governor
is authorized to transfer amounts that when added to
amount appropriated, reappropriated or transferred to
the response fund from the Rainy Day Fund do not exceed
$1 million for FY 87 only.
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pg- 15. line 12 - repeals current oil spill mitigation account.

pg. 15. lines 13 and 14 - makes all sections effective
immediately except the provision for the Rainy Day Fund
transfer.

pg. 15. line 15 - makes the Rainy Day Fund transfer section
effective July 1, 1986.



Rep. Pat Pourchot
March 10, 1986

CAPITALIZATION OF OIL SPILL AND HAZARDOUS SUBSTANCE RELEASE
RESPONSE FUND, HB 470
AS INTRODUCED:
- $1 million original capitalization from Rainy Day Fund

- Automatic annual transfers from Rainy Day Fund to maintain $1
million balance

PROPOSED CS TO HB 470 (FIN) FUND CAPITALIZATION:
- $1 million capitalization (outlined below)
- No automatic transfers from Rainy Dry Fund

- Balances in future years maintained through annual capital
budget appropriations

Existing Oil Spill Fund balance $ 300,000";
Obligated monies FY 86 - 100,000
SUBTOTAL 200,000

Proposed FY 87 Capital Budget Approp. 300,0003

Oil Spill Mitigation Account Balance 19,0004

(receipts from responsible party reimbursements)

Additional Mitigation Account Deposits by 6/86 300,00P5
TOTAL 819,000

One-time Transfer from Rainy Day Fund 181,0006

FUND GRAND TOTAL $1,000,000

1 This requires that language be placed in HB 574, an Act making
operating appropriations and transfers of operating appropria-
tions, or other appropriate legislation to transfer the balance
of the fund to the newly established fund.

These monies are currently obligated and expected to be paid
out in FY 86 by the Department to pursue responsible parties in
oil spills.

The Governor has proposed a $300,000 appropriation to the oil
spill fund in HB 500 (budget bill). This appropriation would
also be transferred to the newly established fund.



Page 2

The Oil Spill Mitigation Account is an account within the
general fund to which reimbursements, fines, penalties and
damages are credited. Currently, these funds remain available
for reappropriation by the Legislature for oil spill related
projects through the end of each calendar year.

5 The Department of Environmental Conservation is currently
pursuing several actions against responsible parties. The
Commissioner®"s office has iIndicated that by June 30, it is
expected that at least $300,000 will accrue to the Account as
a result of their enforcement actions.

Section 19 provides for a one-time transfer from the Rainy Day
Fund. While the exact figure is unknown, the Governor may only
transfer an amount not to exceed $1 million when added to the
total of the above referenced transfers and appropriations.



MEMORANDUM State of Alaska

To: Commissioner Bill Ross February 27, 1986
Department of Environmental
Conservation 366—3?4—86
465-3600
from: Harold M. Brown Proposed amendment

Attorney General _ to CSHB 470 (Res)

and state and
By: Joseph W. Geldhof municipal liability

Assistant Attorney General
Dept, of Law

By memorandum dated February 25 1986 you requested our
review and counsel pertaining to House Bill 470, an act related
to the release of oil and hazardous substances. Specifically,
you wanted to know if passage of the act would alter municipal or
state liability compared to current law. You also sought our
review of a proposed amendment to the act which would change law
found at AS 45.45.900. This proposed amendment addresses indem—
nification arrangements vrelated to the cleanup of hazardous
substances.

l.
ALTERATION OF LIABILITY

The proposal in CSHB 470 (Res) to create an oil and
hazardous substance release response fund in and of itself does
not change or shift liability for the use, transportation or
improper disposal of oil or hazardous substances. The provisions
related to the fund are embodied section 1 of the bill and, if
established, would be embodied in a new chapter of Title 46.

Section 2 of the proposed legislation would create
another new chapter in Title 46 pertaining to hazardous substance
release control. Certain provisions within this section provide
additional reporting requirements for persons using or transport—
ing hazardous substances when a hazardous substance is released.
Sﬁecifically, the proposed AS 46.09.010 would require 1in part
that:

...a person in charge of a vehicle, vessel or con—

tainer from which, or a place at which, a hazard—

ous substance is released shall report the release

to the department and appropriate public safety

agencies promptly after learning of the release.

The act would also require at proposed AS 46.09.020
that:

A person who causes a release of a hazardous
substance shall make reasonable efforts to contain
and cleanup the hazardous substance promptly after
learning of the release...
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Neither of these two proposed provisions dramatically
shifts liability compared to current state or federal law. Cur—
rent state law at AS 46.03.90 et seq. and AS 46.03.296 in par—
ticular give the Department of Environmental Conservation reason—
ably stringent control over the disposal and transportation of
hazardous waste. The proposed act makes explicit the extent and
degree to which the regulated community will be required to com—
ply with state law related to hazardous wastes. In practical
terms, the enforcement standards for certain conduct are more
clearly articulated through the proposed legislation. The appli—
cation of sanctions as outlined in AS 46.03.760 - 790 to certain
conduct is also more obvious.

In terms of liability, passage of CSHB 470 (Res) would
establish statutory reporting and cleanup requirements which per—
sons, and organizations (including, as appropriate, municipal—
ities) would be required to follow in addition to the more gen—
eral requirements now found in AS 46.03 and 04.

Another aspect of the proposed legislation which may
modestly alter Jliability 1is the definition for hazardous sub—
stance found at line 4 on page 9 of the bill. Hazardous
substance is arguably defined more broadly than the current defi—
nition of "hazardous waste™ found in AS 46.03.900. Either of
these definitions would require technical analysis by DEC during
application. Still, our sense is that the proposed definition
for "hazardous substance™ is or has a potential to be more inclu—
sive. Thus, we believe that the proposed definition for "hazar—
dous substance” may potentially expand liability for persons or
organizations using, transporting or disposing of hazardous sub—
stances .

The remaining portions of the proposed a t deal with
administration of the fund and technical amendments to existing
law which apply the current sanctions found in AS 46.03 to reg—
ulated activities under the proposed act.

1.
PROPOSED AMENDMENT REGARDING CONTRACTOR INDEMNIFICATION

A proposed amendment to CSHB 470(Res) 1is being circu—
lated which would alter current law found at AS 45.45.900. The
current statute states:

Indemnification Agreements Contra to Public Poli—
cy.- A provision, clause, covenant, or agreement
contained in, collateral to, or affecting any con—
struction contract which purports to indemnify the
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promisee against liability for damages for (1)

death or bodily injury to persons, (2) injury to

property, (3) design defects or (4) any other

loss, damage or expense arising under (1), (2), or

(3) of this section from the sole negligence or
wilful misconduct of the promisee or the promi—
see"s agents, servants or 1independent contractors

who are directly responsible to the promisee, 1is

against public policy and is void and unenforce—
able; however, this provision does not affect the

validity of any insurance contract, workers®™ com—
pensation or agreement issued by an insurer sub-—
ject to the provisions of AS 21.

The proposed amendment would add the following language to the
existing statute: ", or a provision, clause, covenant, or agree—
ment of 1indemnification respecting the handling, containment or
cleanup of hazardous substances as defined in A.S. 46."

This proposed language has been offered by an organiza—
tion which 1is interested in cleaning up oil and hazardous subs—
tances in Alaska to avoid a literal application of the prohibi—
tion found in AS 45.45.900. While application of AS 45.45.900 to
the cleanup or containment of oil or hazardous substances is by
no means certain, the fear exists that any and all indemnifica—
tion agreements pertaining to containment and cleanup of oil or
hazardous substance may not be binding.

This might create a problem because responsible persons
and organizations interested in providing services to control or
cleanup hazardous substances may be reluctant to engage 1in such
activity because of the apparent prohibition on indemnification
agreements found in AS 45.45.900. If the control and cleanup
activity is characterized as a construction agreement, a literal
reading of the current statute implies that the cleanup contrac—
tor cannot be indemnified by the entity seeking containment and
cleanup of the release. The question of indemnification 1is
particularly important because procurement of liability insurance
by a cleanup contractor is virtually impossible to obtain 1in the
context of hazardous release cleanup operations and very expen—
sive in the context of oil spills.

What the amendment proposes 1is language which would
create an opportunity for a firm, person, or organization which
created the oil or hazardous substance problem or for the entity
seeking cleanup of the release to contractually 1indemnify a
cleanup contractor. This does not absolve the cleanup contractor
from liability. It merely creates a situation where the person
responsible for the release or spill (or the organization
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attempting to cleanup the mess, 1i.e. state or municipality) and
the cleanup contractor can allocate the liability between them—
selves without fear that the current AS 45.45.900 will be inter—
posed as a defense.

For example, a corporation (SPILLEZE) is responsible
for the release of 1000 gallons of toxic substance. SPILLEZE
retains a contractor (KLEENEZE) for containment and cleanup of
the toxic substance. KLEENEZE will typically seek an indemnifi—
cation agreement from SPILLEZE for any liability arising out of
the containment and cleanup activity not associated with the
KLEENEZE®s willful misconduct.

In certain circumstances a firm or person responsible
for releasing oil or hazardous substances will sign such an
indemnification agreement with a responsible containment and
cleanup contractor. Enactment of the proposed amendment would
afford an opportunity to execute 1indemnification agreements in
these circumstances.

This analysis may be slightly different the situation
where the state seeks a contractor to contain and cleanuD an oil

or hazardous substance release. Recently the Alaska®Supreme
Court stated in Rogers and Babler, a Division of HAPCO Ala“ska,
Inc. v. State of Alaska, P. zZd flol 3018, JanT 31,

(Alaska 1986):

We are not inclined to accept a reading of the
statute that would 1invalidate the 1indemnity pro—
visions in every contract entered into between the
state and construction contractors. We think AS
45.45.900 should come into effect only when it 1is
determined, as between the state and the contrac—
tors, that the state is solely negligent.

Thus, the supreme court of Alaska, at least with
respect to the state, 1is suggesting that the apparent prohibition
on indemnification agreements in construction contracts found at
AS 45.45.900 will only apply when the promissee is completely
negligent and seeks to hold an innocent promissor accountable.

Under these circumstances, enactment of this amendment
may not be necessary but it would probably reduce the legal
uncertainty for responsible containment and cleanup contractors
and encourage their participation 1in this difficult business.
Passage of this amendment would create an opportunity for arms
length bargaining regarding the question of liability. If nhe
department wants to encourage this type of contractual discus—
sion, enactment of this amendment seems appropriate.
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IfT the state ever engages the services of a containment
and cleanup contractor we trust DEC will work closely and cooper—
atively with the Department of Law regarding the terms of any
proposed indemnification agreement.

Il.
CONCLUSION

Two provisions 1in section 2 of CSHB 470 (Res) would
create specific statutory presumptions for persons using or
transporting oil or hazardous substances. As such, liability for
these particular activities is spelled out with greater speci—
ficity, although not necessarily increased. The proposed amend—
ment pertaining to indemnification would merely afford an oppor—
tunity for a considered debate on the allocation of liability by
removing the apparent statutory bar to indemnification agreements
in construction contracts related to cleanup and containment of
oil spills and release of hazardous substances.

JWG:rn

cc: G. Thomas Koester
Art Peterson
Doug Mertz
Rep. Mike Davis
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CSHB 470 (Finance)
Sectional Analysis

* Section 1.
Chapter 8. Oil and Hazardous Substance Releases.

Sec. 46.08.005. Statement of purpose declaring the release of
oil or hazardous substances into the environment to be a
threat to the public health and welfare, environment, and
economy of the state. Concludes that it is in the best
interest of the state to have funds readily available for ADEC
to respond to releases of these materials.

Sec. 46.08.010. Establishes the Oil and Hazardous Substance
Release Response Fund. The fund is administered by ADEC, and
may be used only for those purposes outlined in AS 46.08.040.
The fund may not be used for capital improvements except for
improvements to real property such as dikes and retaining
walls.

Sec. 46.08.020. (@) Lists sources from which the legislature
may appropriate money to the fund. Sources include the state
and federal governments, money recovered from parties
responsible for a release of oil or hazardous substances for
containment and cleanup expenses, and fines, penalties, or
damages received from a party responsible for such a release.

(b) Establishes the 0il and Hazardous Substance Release
Mitigation Account. Money received by the state from persons
responsible for the containment and cleanup of oil or a
hazardous substance, 1including money received from fines,
penalties, and damages, shall be deposited in the general fund
and credited to the mitigation account. The legislature may
annually appropriate to the fund from this account a sum equal
to the amount of money recovered during the calendar year
preceding the legislative session in which the appropriations
are to be made.

Sec. 46.08.030. Statement of legislative intent that funds
for the abatement of a release of oil or a hazardous substance
will always be available.



Sec. 46.08.040. Lists acceptable expenditures from the fund.
Expenditures may be made to contain, cleanup, and take other
necessary action to abate releases or threatened releases of
oil or hazardous substances that pose an imminent and
substantial threat to the public health or welfare or to the
environment, provide matching funds to participate in federal
oil discharge and "Superfund® (CERCLA) programs, and recover
costs to the state or a municipality resulting from the
release or threatened release of oil or hazardous substances.

Sec. 46.08.050. Qutlines accounting procedures of the fund.
ADEC must maintain accounting records and develop procedures
governing the expenditure of, and accounting for, money
expended from the fund.

Sec. 46.08.060. () No later than the 10th day of each
regular legislative session, the commissioner must submit a
fiscal report to the legislature. The report must include the
amount of money expended from the fund and the amount and
source of money recovered or received by the fund, during the
previous fiscal year. The report must also include a summary
of the department®s fund-related activities during the
preceding fiscal year, and the projected costs for the next
fiscal year of monitoring, operating, and maintaining sites
where response has been initiated.

(b) As part of the department®s on-going site investigation
program, the report must also include a summary of oil spill
or hazardous waste sites identified by the department, the
immediate and long-term threats posed by these sites, and the
appropriate actions and estimated cost of abating these
threats.

Sec. 46.08.070. (a) The commissioner 1is directed to seek
reimbursement for costs incurred in the containment or cleanup
of releases.

(b) At the request of the commissioner, the attorney general
may attempt to recover money expended by the department 1in
responding to releases or threatened releases of oil or
hazardous substances.

(©) The department may reimburse a municipality for actual
expenses incurred in response to a release or threatened
release of oil or a hazardous substance if the municipality
had previously entered into an agreement with the commissioner
under AS 46.09.020(e), and if the commissioner determines

that the expenses were for a necessary emergency first
response to a release or threatened release that posed an
imminent and substantial threat to the public health or
welfare or to the environment.



Sec. 46.08.080. The commissioner may adopt regulations
necessary to implement the provisions of this chapter.

Sec. 46.08.900. Definitions 1in this chapter are largely based
on definitions in AS 46.03 and AS 46.04.

* Section 2.
Chapter 9. Hazardous Substance Release Control.

Note: AS 46.09 1is modeled after AS 46.04 (Oil Pollution
Control).

Sec. 46.09.010. () A person in charge of a unit from which a
hazardous substance 1is released must promptly notify ADEC of
the release.

(b) Notwithstanding (a) of this section, persons may enter
into agreements with the commissioner for the periodic
reporting of a controlled release of hazardous substances if
the release is not into water.

Sec. 46.09.020. (@) A person responsible for a release must
make reasonable efforts to contain and cleanup the release
unless the commissioner determines that containment and
cleanup is either technically infeasible, or that such action
would create greater environmental harm or a greater threat to
human life or health than the release itself.

(b) The commissioner shall develop guidelines prescribing
general procedures and methods for containing and cleaning up
releases of hazardous substances.

(c) The commissioner, upon determining that containment and
cleanup activities by a responsible party are inadequate, may
order the person to cease the activity and ADEC may then take
over the containment and cleanup operation either directly or
by contract.

(d) The commissioner may immediately undertake the
containment and cleanup of a release if the cause of the
release is unclear or unexplained. The same restrictions
delineated in (a) of this section apply in this situation.

(e) The commissioner shall enter into agreement with the EPA,
and may enter into agreements with municipalities or other
persons, including a public or private corporation or an
entity within an unincorporated community, 1in order to
facilitate a coordinated and effective hazardous substance
response in the state, provide for cooperative hazardous
substance release notification procedures, or provide for
cooperative review of hazardous substance contingency plans
submitted to the department.



Sec. 46.09.030. The commissioner may request the governor to
determine that an actual or imminent release of a hazardous
substance constitutes a disaster emergency under AS 26.23, If
the governor declares a disaster emergency, the commissioner
may assist the adjutant general (Division of Emergency
Services) 1in the relief of the emergency.

Sec. 46.09.040. The commissioner may contract with
municipality or a person, 1incxuding a public or private
corporation or an entity within an unincorporated community,
for personnel, equipment, or services 1in order to carry out
the purposes of this chapter. IT such a contract is
infeasible, the commissioner may establish and maintain
personnel, equipment, and supplies for containment and cleanup
purposes.

Sec. 46.09.050. For the purposes of this chapter, the
governor may enter into agreements, arrangements, or compacts
with other states or countries.

Sec. 46.09.060. In the event of a regulatory conflict between
the state and a municipality regarding the containment and
cleanup of releases, the provisions of this chapter or
regulations adopted by the commissioner prevr.il.
Municipalities are granted the authoritv to exercise those
powers necessary to implement the provisions of this chapter
and AS 46.08.

Sac. 46.09.070. The commissioner shall adopt regulations
necessary to implement the provisions of this chapter.

Sec. 46.09.900. Definitions 1in this chapter are largely based
on definitions in AS 46.03 and AS 46.04.

* Section 3.

Sec. 26.23.050. (b) In the event that money is needed to cope
with a disaster, the first recourse shall be to funds
regularly appropriated to state and local agencies. The

second recourse shall be to funds available in the disaster
relief fund or the oil and hazardous substance release
response fund, as appropriate.

* Section 4.

Sec. 26.23.230. (1) The definition of "disaster"™ 1is expanded
to include the release of a hazardous substance.

* Section 5.

Sec. 44.19.050. The definition of "disaster™ 1is expanded to
include the release of a hazardous substance.



* Section 6.

Sec. 45.45.900. Clarifies that an oil or hazardous substance
cleanup contract is not a construction contract, and is
therefore not subject to the restrictions upon indemnification
agreements found in this section. This provision allows an
indemnification agreement to be negotiated between the parties
responsible for a release of oil or a hazardous substance and
the parties contracting to cleanup the release. However, this
provision does not mandate that such an agreement be entered
into between the parties. Nor does this provision provide 1in
any way for an exemption from liability for negligence or
gross misconduct resulting from cleanup activities conducted
under authority of the contract.

* Section 7.
Sec. 46.03.290. (a) Departmental findings regarding the
declaring of an emergency are expanded to include oil and
hazardous substances.

* Section 8.
Sec. 46.03.745. Except for a controlled release approved by
the commissioner under AS 46.09.010(b), a person may not cause
or permit the release of a hazardous substance.

* Section 9.

Sec. 46.03.760. (@) Provides for civil liabilities for
persons violating provisions of AS 46.09.

* Section 10.

Sec. 46.n3.765. The superior court has jurisdiction to enjoin
a violation of AS 46.09.

* Section 11.
Sec. 46.03.780. (a) Provides for liability to the state for
damages for injury or degradation to the environment 1in
violation of AS 46.09.

* Section 12.

Sec. 46.03.790. (&) A person whonegligently violates a
provision of AS 46.09 is guilty of a class B misdemeanor.

* Section 13.

Sec. 46.03.790. (b) A person who knowingly violates a
provision of AS 46.09 1is guilty of a class A misdemeanor.



* Section 14.

Sec. 46.03.790. (d) A person who fails to provide or falsely
states information required under AS 46.09 1is guilty of a
misdemeanor and, upon conviction, may be punished by a fine of
not more than $25,000 or by imprisonment for not more than one
year, or both.

* Section 15.

Sec. 46.04.010. ADEC 1is directed to promptly seek
reimbursement for expenses incurred in the containment or
cleanup of oil discharges, and the commissioner may request
the attorney general to assist in the recovery of funds from
responsible parties. Money received by ADEC under this
section shall be deposited in the general and credited to the
Oil and Hazardous Substance Release Mitigation Account.

* Section 16.

Sec. 46.04.090. (b) Inspection and enforcement employees of
the department designated by the commissioner are peace
officers in the performance of their duties under this
chapter.

* Section 17.

Not later than January 1, 1987, the commissioner of
environmental conservation shall develop guidelines under AS
46.09.020.

* Section 18.

Not later than October 1, 1987, the commissioner of
environmental conservation shall adopt regulations under AS
46.09.070.

* Section 19.

During FY 87, the governor may transfer from the reserve for
emergency operating expenses account to the oil and hazardous
substance release response fund amounts that, when added to
the amounts appropriated, reappropriated or transferred to the
response fund in laws enacted by the legislature during the
1986 regular legislative session, do not exceed $1 million.

* Section 20.

The oil spill mitigation account (AS 46.03.758(k)) 1is
repealed.



* Section 21.

Sec. 01.10.070. (c) Sections 1-18 and 20 of this Act take
effect immediately.

* Section 22

Section 19 of this Act takes effect July 1, 1936.
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CSHB 470
Question and Answer Overview

Why 1is there a need for the 0il and Hazardous Substance
Release Response Fund?

Releases of oil and hazardous substances pose a direct
threat to the public health, environment, and economy of the
state. CSHB 470 would provide ADEC with the statutory
authority and readily available funding necessary to contain
and cleanup releases of these materials. The response fund
would allow ADEC to respond to future releases of oil and
hazardous substances, as well as to cleanup existing sites.

What 1is the relationship between the response fund and the
federal *Superfund® procram?

Thee"Superfund® is directed toward the nationwide cleanup

of existing sites. The Environmental Protection Agency
evaluates these sites on a national priority basis to
determine which sites will receive federalfunding. Because

this ranking system 1is biased in favor of densely populated
areas, Alaska 1is expected to receive only slight assistance
from the *“Superfund®. CSHB 470 does make provision, however,
for the federal requirement that states provide matching funds
of between 10 percent and 50 percent of site cleanup costs in
order to receive "Superfund® money.

Who decides which sites will be cleaned up?

The commissioner of ADEC 1is given the authority to

determine which sites will be cleaned up.The commissioner
may also, by regulation, develop criteria for prioritizing the
cleanup of existing sites. It is the intent of this

legislation, however, that money 1in the response fund always
remain available for the containment and cleanup of future
releases of oil and hazardous substances.

When would the response fund be used?

Persons responsible for the release of oil or hazardous
substances must notify ADEC of the release and then begin
containment and cleanup efforts. ADEC may use money from the
response fund for these purposes, however, if the responsible
party"s containment and cleanup efforts are inadequate or if
the cause of the release is unclear or unexplained.



How does the funding mechanism of the response fund work?

The O0il and Hazardous Substance Release Response Fund 1is
modeled after the Disaster Relief Fund and the Fire
Suppression Fund. These three funds are also similar in that
they are all directed toward the abatement of emergency
situations. The response fund allows the governor to transfer
$1 million during a fiscal year from the emergency operating
expenses account to the fund, and money remaining in the fund
at the end of a fiscal year remains available for expenditure
in successive fiscal years.

The response fund may also receive legislative
appropriations based on federal grants, money recovered from
responsible parties for containment and cleanup, money
recovered from responsible parties for fines, penalties or
damages, and other sources.

What level of accounting oversight 1is provided for?

The response fund is administered by ADEC, although the
commissioner of the Dept, of Revenue 1is custodian of the fund.
Accounting records are maintained by ADEC, and the
commissioner of ADEC must consult with the Governor and the
commissioner of the Dept, of Revenue before adopting
regulations governing fund accounting. The commissioner must
also submit a fiscal report regarding the response fund to the
Governor and the Legislature no later than the 10th day of
each regular legislative session.

How-does the response fund affect businesses and local
communities?

The commissioner may enter into agreements with
businesses, municipalities, and other entities 1in order to
facilitate a coordinated and effective oil and hazardous
substance release response in the state. Agreements may also
be entered into that provide for oil and hazardous substance
release notification procedures, or for the cooperative review
of hazardous substance release response contingency plans
submitted to the department.

What provisions are made for the training and safety of
workers cleaning up these materials?

Money from the response fund may be used to facilitate
the efforts of the Department of Labor to assist emergency
response employers in developing safety education programs for
employees who may be called upon to respond to a release of
oil or a hazardous substance.
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CSHB 470
Sectional Analysis

* Section 1.
Chapter 8. 01l and Hazardous Substance Releases.

Sec. 46.08.005. Statement of purpose declaring the release of
oil or hazardous substances into the environment to be a
threat to the public health and welfare, environment, and
economy of the atato. Concludes that it is in the best
interest of the state to have funds readily available for ADEC
to respond to releases of these materials.

Sec. 46.08.010. Establishes the Oil and Hazardous Substance
Release Response Fund. The fund is administered by ADEC,
although the Dept, of Revenue 1is custodian of the fund. The
fund may be used only for those purposes delineated in AS.
46.08.040, and may not be used for capital improvements except
for improvements to real property such as dikes and retaining
walls.

Sec. 46.08.020. Lists sources from which the legislature may
appropriate money to the fund. Sources include the state and
federal governments, money recovered from parties responsible
for a release of oil or hazardous substances for containment
and cleanup expenses, and fines, penalties, or damages
received from a party responsible for such a release.

Sec. 46.08.030. (@) Statement of legislative intent that
funds for the abatement of a release of oil or a hazardous
substance will always be available.

Sec. 46.08.040. Lists acceptable uses of money fro; the fund,
subject to the approval of the governor. These uses are to
contain and cleanup releases or threatened releases of oil or
hazardous substances, conduct work associated with such a
release or threatened release, assist the Dept, of Labor in
working with emergency response employers to develop employee
safety education programs, provide matching funds for federal
oil discharge and "Superfund® (CERCLA) programs, and recover
costs resulting from the release or threatened release of oil
or hazardous substances.



How ooes the response fund affect existing state programs?

The state is attempting to gain federal authorization to
establish a state-controlled hazardous waste management
program (RCRA). Negotiations between the state and the
Environmental Protection Agency would not be affected by
establishment of the response fund. Industry requirements
regarding RCRA authorization would also remain unaffected by
creation of the fund.



Sec. 46.08.050. Delineates accounting procedures of the fund.
Accounting records are maintained by ADEC, and by July 1 of
each year the department must determine projected costs of the
fund for the next fiscal year. The commissioner must adopt
rules governing fund accounting, but shall consult with the
governor and the commissioner of the Dept, of Revenue before
adopting regulations 1in this regard.

Sec. 46.08.0"" No later than the 10th day of each regular
legislative session, the commissioner must submit a fiscal
report to the legislature and the governor. The report must

include the amount of money expended from the fund, and the
amount and source of money recovered or received by the fund,
during the previous fiscal year.

Sec. 46.08.070. (@) The commissioner 1is directed to seek
reimbursement for costs incurred in the containment or cleanup
of releases.

(b) At the request of the commissioner, the attorney general
may attempt to recover money expended by the department 1in
responding to releases or threatened releases of oil or
hazardous substances.

Sec. 46.08.080. The commissioner shall adopt regulations
necessary to carry out the provisions of this chapter.

Sec. 46.08.900. Definitions 1in this chapter are largely based
on definitions in AS 46.03 and AS 46.04.

* Section 2.
Chapter 9. Hazardous Substance Release Control.

Note: AS 46.09 1is modeled after AS 46.04 (Oil Pollution
Control).

Sec. 46.09.010. A person in charge of a unit from which a
hazardous substance is released must promptly notify ADEC of
the release. Persons may, however, enter into agreements with

the commissioner for the periodic reporting of a controlled
release of hazardous substances if the release is not into the
water.

Sec. 46.09.020. (@) A person responsible for a release must
make reasonable efforts to contain and cleanup the release
unless the commissioner determines that containment and
cleanup is either technically infeasible, or that such action
would create greater environmental harm than the release
itself.

(b) The commissioner shall develop guidelines prescribing
general procedures and methods for containing and cleaning up
releases of hazardous substances.



(©) The commissioner, upon determining that containment and
cleanup activities by a responsible party are inadequate, may
order the person to cease the activity and ADEC may then take
over the containment and cleanup operation.

@ The c mmissioner may immediately undertake the
containment and cleanup of a release if the cause of the
release is unclear or unexplained. The same restrictions
delineated in (@) of this section apply in this situation.

(e) The commissioner may enter into agreements with persons,
including public or private corporations, municipalities, and
unincorporated communities, 1in order to facilitate a
coordinated and effective hazardous substance response 1in the
state, provide for cooperative hazardous substance release
notification procedures, or provide for cooperative review of
hazardous substance contingency plans submitted to the
department.

Sec. 46.09.030. The commissioner may request the governor to
determine that an actual or imminent release of a hazardous
substance constitutes a disaster emergency under AS 26.23. If
the governor declares a disaster emergency, the commissioner
may assist the adjutant general (Division of Emergency
Services) 1in the relief of the emergency.

Sec. 46.09.040. The commissioner may contract with a person,
including a public or private corporation, municipality or
unincorporated community, for personnel, equipment, or
services in order to carry out the purposes of this chapter.
IT such a contract is infeasible, the commissioner may
establish and maintain personnel, equipment, and supplies for
containment and cleanup purposes.

Sec. 46.09.050. ADEC employees designated by the commissioner
as enforcement officers for the purposes of this chapter are
also peace officers of the state.

Sec. 46.09.060. For the purposes of this chapter, the
commissioner may enter into agreements, arrangements, or
compacts with other states or countries.

Sec. 46.09.070. In the event of a regulatory conflict between
the state and a municipality regarding the containment and
cleanup of releases, the provisions of this chapter or
regulations adopted by the commissioner prevail.
Municipalities are granted the authority to exercise those
powers necessary to implement the provisions of AS 46.08 -

AS 46.09.

Sec. 46.09.080. The commissioner shall adopt regulations
necessary to implement the provisions of this chapter.

Sec. 46.09.900. Definitions in this chapter are largely based
on definitions in AS 46.03 and AS 46.04.



* Section 3.

Sec. 26.23.050. (b) In the event that money is needed to cope
with a disaster, the first recourse shall be to funds
regularly appropriated to state and local agencies. The

second recourse shall be to funds available in the disaster
r< lief fund or the oil and hazardous substance release
reioonse fund, as appropriate.

* Section 4.

Sec. 26.23.230. (1) The definition of "disaster"™ 1is expanded
to include the release of a hazardous substance.

* Section 5.
Sec. 37.05.159. (g0 The governor may transfer $1 million
during a fiscal year from the reserve for emergency operating
expenses account to the fund.

* Section 6.

Sec. 44.19.050. The definition of "disaster" 1is expanded to
include the release of a hazardous substance.

* Section 7.
Sec. 46.03.290. (a) Departmental findings regarding the
declaring of an emergency are expanded to include oil and
hazardous substances.

* Section 8.

Sec. 46.03.760. (a) Provides for civil liabilities for
persons violating provisions of AS 46.09.

* Section 9.

Sec. 46.03.765. The superior court has jurisdiction to enjoin
a violation of AS 46.09.

* Section 10.

Sec. 46.03.780. (a) Liability to the state for damages for
injury or degradation to the environment in violation of AS
46.09.

* Section 11.

Sec. 46.03.790. (a) A person who negligently violates a
provision of AS 46.09 1is guilty of a class B misdemeanor.



* Section 12.

Sec. 46.03.790. (b) A person who knowingly violates a
provision of AS 46.09 is guilty of a class A misdemeanor.

* Section 13.

Sec. 46.03.790. (d) A person who fails to provide or falsely
states information required under AS 46.09 is guilty of a
misdemeanor and, upon conviction, may be punished by a fine of
not more than $25,000 or .by imprisonment for not more than one
year, or both.

* Section 14.

Sec. 46.04.010. ADEC 1is directed to promptly seek
reimbursement for expenses incurred in the containment or
cleanup of oil discharges, and the commissioner may roquost
the attorney general to assist in the recovery of funds fronm
responsible parties. Money received by ADEC under this
section may be appropriated by the legislature to the response
fund.

* Section 15.
Not later than January 1, 1987, the commissioner of
environmental conservation shall develop guidelines under AS
46.09.020.

* Section 16.
Not later than October 1, 1987, the commissioner of
environmental conservation shall adopt regulations under AS
46.09.080.

* Section 17.

Sec. 01.10.070. (c) Immediate effective date.
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BILL SHEFFIELD, GOVERNOR

DEPT.OF ENVIRONMENTAL CONSERVATION Telephane (3071

Address:

DIVISION OF ENVIRONMENTAL QUALITY
POUCH 0, JUNEAU, ALASKA 99811 465-2666

February 7, 1986
The Honorable Richard Schultz
Chairman, House Resources Committee
House of Representatives
Pouch V
Juneau, AK 99811
Dear Representative Schultz:
Enclosed is a revised fiscal note for CSHB 470. I have deleted the
administrative assistant from the fiscal note due to the reduced admin-—
istrative burden resulting from the amendments. This fiscal note will
be adequate since the scope of the fund has been focused on site
investigations and response to small or moderate incidents. Under this

approach, major incidents would be addressed through capital appropria—

tions or through funds available for emergencies declared by the Governor.
/

Thank you again for the opportunity to work with you in refining the
proposed legislation.

Bill Ross
Commi ssioner

Enclosure
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. & -a7g

In order to manage a program which responds to both immediate and long-term

releases of oil and hazardous substances and make effectiveuse of "ehe fund TOTAL
created by this proposed legislation, several new positionswould be required. RFOIIEST
Funding for nine months is requested for FY 87 210.7
A. Program Management

1. A program person to develop regulations, negotiate contracts, initiate

appropriate cost-recovery actions, coordinate training and report to the legis—
lature.

2. An administrative assistant to monitor contracts, track and record
expenditures from the fund, maintain records describing incidents across the
State and other data necessary to obtain cost recovery and to prepare reports to
the legislature.

3. A clerk/typist to provide clerical support and enter data into computer
files.

Response Capability

1. Three environmental field officer positions to investigate reports of
spilled materials, monitor cleanup activities, work with community government and
safety agencies on plans for responding to local emergencies involving chemical
spills/fires. The field officers would be assigned as follows: 1) one and one-
half positions in Anchorage for the Southcentral negion; 2) one position in
Fairbanks for the Northern Region; and 3) a half-time position in Juneau for the
Southeast Region.

B. Support Costs

1. Travel funds of 5.0 per technical and field officer position and 3.0
for the administrative position will be necessary to conduct hearings on regula—
tions, investigate incidents and participate in training programs. 28.0

2. Contractual funds of about 5.0 per position are required to pay office
costs including telephones, Xeroxing, word processing, utilities, jJjanitorial
costs, printing and advertising costs and registration fees for training courses.
An additional 20.0 1is requested for use in contracting with approved laboratories
for analyses of hazardous materials/wastes which are beyond the technical and
safety limitations of the Oepartment"s laboratory. 53.5

3. Funds for office supplies amounting to abouc 1.5 are requested for each
position; 2.0 is requested to replace expendable field sampling and safety sup-—
plies for each field officer; and 5.0 is requested to repair laboratory testing
equipment and replace supplies. 23.5

Equipment funds of about 2.0 are requested for desks, chairs, partitions, book—
shelves and similar items necessary to equipthe office of eachposition. 14.0

329.7
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CONTINUATION of FISCAL NOTE ANALYSIS
For BIill/Resolution No. A1(k----

MOTE: In the 1987 Rudget, the agency also, requested one additional position,
funded by Federal Superfund (CERCLA) dollars-, to manage contracts to perform
investigations of sites where hazardous materials may have been inappropriately
managed or disposed. This position would also negotiate for federal dollars to
clean up sites which are eligible for the Superfund, to supplement the State
monies in this response fund.
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This new field officer will augment the existing
oil spill position to investigate reports of
spilled hazardous materials, monitor cleanup
activities, and work with community government
and local safety agencies on plans for respond—
ing to emergencies due to spills or fires
involving chemicals. This person will require
safety training and equipment to minimize expos—
ure to hazardous chemicals. This person will
work with existing staff as a team of two for
safety purposes when investigating incidents
Involving spills of hazardous materials especially
In confined area*:. This person will obtain
samples and other information necessary to take
enforcement actions under federal or Stat% jaws.

I’e expect to fill this position on October 1, 1986.

Funding for nine months has been requested for
FY 87.

FY 87

Revised Dalle
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. .110

The Department of Environmental Conservation, as the administrator of the
"0il and Hazardous SuDstance Release Response Fund” will transfer funding
by ReimDursable Services Agreement to the Department of Labor. This will
allow the Department or Labor to meet 1its responsibilities under the
proposed Section 46.08.040(3).

The £5000 travel monies will be used to send two industrial health consul —
tants to tne Environmental Protection Agency"s (EPA"s; Hazardous Materials

Incidence Operations training course. It is estimated tnat it will cost
$2,500 each. The course is held at EPA"s New Jersey training facility.

This will assure tnat the Department®s Occupational Safety and Health
Consultation Section will have persons with knowledge to assist employers
set up training programs.

The S5D00 in commodities will be used to purchase books and other written
materials and films or video taDes recommended by ERA that can be loaned
out to employers who need audio visual materials for their training
classes.

This fiscal note assumes, though the bill has an- "immediate effective
date"™, the funding for the above will not be availaole until FY 87.
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RECOMMENDATIONS

As a result of this study, it is recommended that the five sites ranked
"None" priority be removed from the ERRIS list. A site inspection should
be performed, on a time-available basis, on the 20 sites ranked "Low" priority.
The 17 sites in the "Medium"™ priority group should receive prompt site

inspection.

There were three sites ranked in the "High" priority group: O0Ild Creosote
Plant, Whittier; Union Oil of California, North Kenai; and the Alaska Railroad,
Anchorage. Creosote and waste oil tank bottoms are present in the soil
and in a pond at the OIld Creosote Plant in Whittier. The Union Oil of
California chemical manufacturing facility in North Kenai has had large
chemical spills and has disposed of hazardous wastes on-site. The Alaska
Railroad in Anchorage has discharged hazardous materials on-site and houses
an abandoned on-site landfill. It is recommended that these three sites

receive the highest priority for inspection.
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v. MEMORANDUM State of Alaska

T0: at1ll Ross date: Febuary 19, 1985
Commissioner
FILE NO:
TELEPHONE NO: 465-2640
- FBOM: SUBJECT:

Keith Kelton Spill Expense Reserve Account
Director History and Status Report
Division of Environmental quality

In 1976/the Alaska Legislature passed its first major legislation addressing
the problem of oil spills. It required oil spill contingency plans, proof
mof financial responsibility for cleanup efforts, as well as provisions for
charges against terminal users and oil tankers based on the degree of spill
risk their equipment and operations presented. Funds collected from the
program were to be used to develop a contingency fund to meet cleanup costs
in the event of amajor spill. The fund was struck down by the courts,
leaving the other two provisions intact.

In order to maintain the State"s oil pollution control program, a new Dill,
HB 205, was introduced by the 1979 Legislature. This legislation extended
the contingency plans and financial responsibility to offshore exploration
and production facilities, and oil barges. The new legislation was to
correct the defects in the 1976 law and ensure that Alaska had a strong
program for preventing and mitigating the effects of an oil spill. Chapter
120, SLA 80, Section 53 provided S1,542,600 for HB 205 (FY SU), and provided
a SI million expense reserve and a fiscal note to start and fund the Oil
Pollution Control Program. The Spill Expense Reserve was to pay costs
directly involved in the abatement, containment, and removal of a discharge
of oil or hazardous substances: the fiscal note provided for staff, equipment,
and training.

House Journal Supplement No. 43 indicated that, "the cleanup reserve be

maintained by capital appropriation at the SI million level. The balance
of the reserve should carry over from year to year. Subsequent budget
requests may be less than SI million." An additional S2S0,U0Q was appropriated

In 1981 and another S250,UGO0 in 1984.

Since the inception of the program, hundreds of spills have been cleaned
up. Most of the expenses are charged directly to the spiller. When the
spiller was unknown or the spill Incident required immedl-ate emergency
action, the spill reserve was used to fund the cleanup work.

Some spills Involve action by the courts and the Attorney General®s Office.

The account balance on January 31, 1965, was S410,080.74. There are several
spills that are still in the litigation or pre-litigation stages and may

require sizable funding. The Nome Gasoline Spill has cost over S060,000 to date.

On December 27, 1984, we received a reimbursement of 5597,396.07 for spill
expenses frcm the U.S. Coast Guard for the Nome Spill; this is the first

time that the state has received federal tunas for reimoursement of spill
expenses.

R-00tAIflrr. W77)



:Commissioner Ross -2- February 19, 1985

On July 147, 1983, a settlement/agreement was reached between the State and
the Alyeska.Pipeline Service Company on thetwo spills that occurred over
four years prior, the Atigun Pass Spill and the Mile Post 734 Spill. The
settlement was for $350,000.

re /.. .
AS 4603758{k) states that "penalties received by the state under this
~section shall be deposited in the general fund and credited to a special
"account called the il spill mitigation account.” The legislature may
annually appropriate from the spill mitigation account a sum equivalent to
the amount of penalties received under this section for the calendar year
preceding the legislative session in which the appropriation is made, the
appropriation to be made for the purpose of restoring and enhancing
environments affected by oil pollution, including but not limited to the
funding of aquaculture projects."

Amount expended in FY 84 S 785,112.62
Amount expended for FY 85 to date 69,827.18
TOTAL $ tibM.yjy.bU

Amount recovered FY 84 354,541.73
Amount recovered FY 85 to date 608,885.58
TOTAL $ 903,427.3i

We are asking for a capital appropriation of $550.0 for FY 86 to bring the
Spill Reserve Account back up the $1.0"million level.



94 STAT. 2769

PUBLIC LAW 9-510-DEC. 11, 1980
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LEGISLATIVE AFFAIRS AGENCY MEMORANDUM

February 6, 1986
SUBJECT: CSHB 470 (Resources)

;o
TO: Rep. David Thompson " * -

FROM: Ed Hein, LAA

You have asked whether proposed AS 46.08.010(b), which appears at
page 1, lines 25 - 27 of CSHB 470 (Resources)(2/6/86 draft), violates the
prohibition against dedicated funds in Alaska Constitution, Art. 1IX, sec. 7.
You also have asked whether the bill"s language is binding on future
legislatures.

The language 1in question is an anti-lapse clause, which should be
read as if it included the phrase, "Notwithstanding the provisions of
ac 37.25.010." Subsection (b) is an exception to the requirement of
AS 37.25.010 that one-year appropriations lapse on June 30 of the fiscal
year for which appropriated. If an appropriation to the response fund
did not specify a lapse date or make reference to AS 37.25.010, subsection
(b) would control.

Subsection (b) does not violate the dedicated fund prohibition
because that applies only to state revenue placed in a fund automatically,
without being appropriated. Money 1in the response fund must have been
appropriated to it. The response fund is not a dedicated fund.

If you have further questions, feel free to contact me at your
corn,enience.

c.c.: Rep. Richard Shultz



*LEGISLA.IVE AFFAIRS AGENCY
MEMORANDUM

January 28, 1986

SUBJECT: CSHB 470 (Resources)
TO: Rep. Mike Davis
FROM: Ed Hein, LAA

Enclosed is the draft committee substitute requested on
your behalf by Jonathan Sperber. He asked whether the draft allows
the Department of Environmental Conservation to contract with
municipalities and entities in unincorporated communities.

Proposed Sec. 46.09.020(e) provides that the commissioner
may enter into agreements with "other persons or municipalities.”
Proposed Sec. 46.09.040 provides that the commissioner may contract
with a person or a municipality. Under existing law, AS 01.10.060,
"person” 1includes a corporation, company, partnership, firm, associa—
tion, organization, business trust, or society, as well as a natural
person. This definition applies in this bill and appears to cover
virtually any "entity"™ that is organized in an unincorporated
community, such as a fire department, for example.

"Municipality” 1is likewise defined in AS 01.10.060 and

- One of two -

Rep. Mike Davis
Jan. 2B7 1986" n 0 ~{zlzZ L
Page 2

includes all forms of local government”™ This definition took
effect January 1, 1986, and applies to this bill.

Thus, 1in my opinion, the bill provides the authority
to contract that you desire.

If you .have further questions or comments, feel free to
contact me at your convenience.

- two of two -



NOW THEREFORE, BE IT RESOLVED that the Alaska Municipal League
requests the U.S. Environmental Protection Agency, Alaska Department of
Environmental Conservation, and Department™ of * Defense to estabn”n
procedures to involve affected local governments in all phases of
evaluating potential hazardous waste siteS identified under CERCLA.

BE IT FURTHER RESOLVED that the Alaska Municipal League
requests the Alaska Legislature to establish a Hazardous SubstanCes
Response Fund to provide™ funds for matching purposes for participation
in Superfund clean-ups, to provide funds® for clean-up of hazardous
waste sites not eligible for federal clean-up actions, and for
instances when an emergency response is appropriate.

ATTEST:



RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE

RESOLUTION NO. 86-07

A RESOLUTION REGARDING HAZARDOUS WASTE SITE INVESTIGATIONS
AND A STATE HAZARDOUS SUBSTANCES RESPONSE FUND.

_ _ WHEREAS, nearly 100 potential hazardous waste sites have been
identified in the State of Alaska by the U.,S. Environmental Protection
Agency and the Alaska Department ‘of Environmental Conservation for
investigation as to possible Superfund sites under the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA), and

WHEREAS, these potential hazardous waste sites are a possible
threat to the public health and environment in each of the communities
they are located and are spread throughout the State of Alaska,
impacting numerous local governments, and

WHEREAS, the U.S. Environmental Protection  Agency and Alaska
Department of Environmental Conservation have initiated preliminary
assessments and site investigations at many of these locations, and
the Department of Army and Air_ Force  are conducting similar
investigations under the Defense Environmental Restoration Program
I(DERIP)t'for cledan-up of hazardous waste sites at abandoned and active
acilities, an

WHEREAS, none of _the .involved agencies have made adequate
efforts to include participation by affected local governments in
conducting preliminary assessments, Site investigations, or emergency
or remedial clean-up dctions, and

WHEREAS, it is the right and responsibility of affected local
gﬁgernments to know about and participate in any ‘such determinations,

WHEREAS, local governments do not have the financial capability
or technica] expertise to assume  responsibility forany hazardous
waste sites found in a community, and

WHEREAS, many potential hazardous waste sites will not he cleaned
up bythe Superfund program, even  though a potentjal threat to the
health and environment exists, since  the "Hazard Ranking System used b
the U.S. Environmental Protection Agency is biased against Alaska sites
due to low populations exposed;
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BILL SHEFFIELD

State of A laska
C?™*|CE CF THE 3CVE3NCP

JCXEAU

October 7, 1985

The Honorable Mike Davis

Chairman, House Special Committee
on Oil and Gas

Alaska State House

Pouch V

Juneau, AK 99811

Thank you for the opportunity to review your proposal to
establish an emergency fund to pay for containing or cleaning
up unpermitted discharges of oil and hazardous substances.
Since access to federal funds may not be as prompt as
required, and since the availability of federal funds depends
on a priority system which may be 1inappropriate to deal with
any particular incident in Alaska, | believe State emergency
response Tfunds as you have proposed are appropriate.

I have asked the Attorney General and the Commissioner of
Environmental Conservation to review the draft legislation,
and have directed them to work with you and the Committee as
you refine this legislation.

Thank you again for your letter.

Sincerelv,

Bill Sheffield
Governor

cc: Attorney General Hal M. Brown
Department of Law
Commissioner Bill Ross
Department of Environmental
Conservation



TITLE:

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

ALASKA FEDERATION OF NATIVES, INC.
1984 ANNUAL CONVENTION

RESOLUTION NO. 84-30
HAZARDOUS MATERIALS INDEMNITY
Widespread contamination with polychlorinated biphenyls

(PCBs) occurred between 1971 - 1983 at an abandoned U.S.
Air Force White Alice Site at Aniak; and

Costs for health hazard assessment, environmental
monitoring and environmental clean-up have been
excessive, estimated at greater than $1.0 million, and

are continuing? and

68 White Alice sites exist in Alaska, many of which can
be expected to have toxic or hazardous materials on site
similar to those found at the Aniak site; and

These White Alice sites may be turned over to the State
or local ownership in the future, as was the Aniak White
Alice site,

NOW THEREFORE BE IT RESOLVED that the Alaska Federation of Natives

BE T

urges the State of Alaska to develop a comprehensive
strategy to ensure that future White Alice sites or other
federal lands or facilities which have been conveyed or
may be conveyed to State or local ownership in the future
do not contain toxic or hazardous materials and

FURTHER RESOLVED that the Alaska Federation of Natives urges
representatives of the U.S. Department of Defense,
Legislature, Governor's office, Department of
Environmental Conservation, Department of Health and
Social Services, Department of Community and Regional
Affairs, and the State®"s Congressional Delegation meet to
ensure that adequate procedures are developed to protect
the State from hazardous materials and to indemnify the

State in the event that 1investigation, sampling,
monitoring, and disposal program at federal sites
conveyed to State or local ownership become necessary in
future.

RESOLUTIONS COMMITTEE RECOMMENDATION: DO PASS

CONVENTION ACTION: PASSED
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BILL SHEFFIELD, GOVERNOR

REPLY TO
DEPARTMENT OF LAW 11031 v 4th A VENUE
SUITE 200
ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GENERA L PHONE: 19071 276-3550
October 15, 19S5 CJ1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400

FAIRBANKS. ALASKA 99701

PHONE: 1907) 452-1568

Johnathan Sperber POUCH K mSTATE CAPITOL
House Special Committee on Oil and Gas JUNEAU, ALASKA 99811
Pouch V PHONE: 1907) 465-3600

Juneau, Alaska 99811

Re: Proposed legislation
pertaining to oil and
hazardous substance
response fund

Dear Mr. Sperber:
Thank you for sending the most recent version of the
proposed act which would establish an oil and hazardous substance

response fund.

We certainly support the <concept embodied 1in this

legislation. Our principle concern regarding this piece of
legislation 1is that it not run afoul of the <constitutional
prohibitions against "dedicated funds". In its current form, we

do not believe the proposed bill runs afoul of the dedicated fund
provision.

We will be working closely with the Department of
Environmental Conservation supporting this measure as 1t moves
through the legislature.

Sincerely,

HAROLD M. BROWN
ATTORNEY GENERAL,

By: (@ [ *
Joseph W. Geldhof
Assistant Attorney General

JWG:m

cc: Stan Hungerford
Molly McCammon
Doug Mertz



BILL SHEFFIELD, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION Tgldephone:(907)
Address:
OFFICE OF THE COMMISSIONER
POUCH 0, JUNEAU, ALASKA 99811 465-8500

January 16, 1986

The Honorahle Mike Davis
Chairman _

House Committee on Oil and Gas
Pouch '/

Juneau, AK 99811

Dear Representative Davis:

Thank you for continuing to Prowde us with an ogportum_ty to work with
ou on your proposed legislation establishing a State Oil” and Hazardous
ubstance Response Fund. Enclosed are a fisCal note along with associated
forms, as you requested, and a comment on the current dratt of the bill.
As you predicted, administration of this_ fund will require additional
statf. | have requested nine month funding in FY 87 with full funding

In subsequent years.

The fiscal note requests a program manager to establish and manage the
program, one administrative assistant to help with administration of
contracts and fiscal matters, and one clerk tyPISt to provide clerical
support. W anticipate that it would take at” least one year to estab-
lish the program. 'After that, management of this program will require
a reassessment of how the activities and workload should be integrated
with other closely related federal and State programs.

| also_am requesting additional field staff to respond to incidents,
involving materials”which are sufficiently dangerous to require trained
investigators for safety reasons. We have found that well-trained inves-
tigatorS are needed to manage cleanup efforts efficiently, even those
conducted through contractors. Current staff available “for this purpose
Is severely limited. | propose to add one and one-half positions in
Anchorage for the Southcentral Re?mn, a full-time pogsition in Fairbanks
for the”Northern Region, and a haff-time position in Juneau.

As the Legislature ?on3|ders Erowdln increased _r%so%rce_s at the State
level for “cleanup.of hazardousS substahces, you mignt be interested to
know we are_also increasing our involvement”in thé federal "Superfund”
program.  The Governor's FY 87 _operatlng budget includes an increment.
for"a new federally funded position, [T funded and your legislation is
passed, this federally funded position would work closely with the posi-
tions established as a result of your legislation. As you know, the



The Honorable Mike Davis -2 - January 16, 1986

U.S. Environmental Protection Agency awarded us $300,000 of their FY 85
appropriation to investigate about a dozen sites which may_have had
inappropriate management of hazardous waste in the past. "They are
offering $500,000 In FY 86 to investigate about fifteen more.” EPA has
lent an” employee to manage these contracts for the past several months,
until |We establish our own position to manage these site investigations
ourselves.

The federal Superfund program is likely to provide limited resources
for cleanup of man¥ of these sites, even if problems are discovered.
Fundln? under the federal Superfund requires a ranking high enough to
place the site on a national prIOFI'[Y list. This ran mg gives Qreat
weight to the population of areas affected by a site, and probaly could
be expected to result in verY few Alaska sites beln% eligible for
federal cleanup. _Consequen |¥, the State fund would provide a vehicle
to allow more rapid cleanup of sites not eligible for Superfund sites.

Thank gou for the opportunity to provide this information. Wstaff IS
available to continue working with you as the proposal moves through
the legislative process.

Sincerely,

Bill Ross
Commi ssioner

Enclosures

cc: Jim Ayers, Director of Legislative Relations
Office of the Governor



/1D6C
"At/st

Technical Comments on Proposed

Oil and Hazardous Substance Release Fund

Section 46.04 of the proposed legislation 1is modeled after the
Department of Environmental Conservationls existing oil pollution

statutes contained in AS 46.04. However, two elements from
46.04 dealing with contingency plans and financial responsibility
were not extended. There may be merit in classifying activities
or facilities which should have contingency plans and financial
responsibility for hazardous substances. This may be more

appropriately done by local governments.



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF FISH AND GA ME
OFFICE OF THE COMMISSIONER

peR i)
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December 19, 1985

The Honorable Mike Davis

Chairman, House Special Committee
on Oil and Gas

Alaska State House

Pouch V

Juneau, AK 99811

Dear Representative Davis:

Thank you for the opportunity to vreview your proposed
legislation dealing with an Oil and Hazardous Substance
Release Response Fund. I would Ilike to commend you for
taking a leadership role on this 1important 1issue. As the
Governor stated 1in his letter of October 7, it 1is very
appropriate for the state to have a fund of this type.

The Department of Environmental Conservation has the exper—
tise most applicable to this proposal. However, if 1 or my
department can be helpful 1in this regard, feel free to call
me .

Sincerely,

Don W. Collinsworth
Commissioner

cc: Bill Ross, Commissioner
Department cf Environmental Conservation



Bill No . House dill 470 Date oanuary 22,

Title  "An Act relating to the release of oil Contact: michard Arab
and hazardous substances." 907) 465-48S5

lleen Plate
(907) 465-2700

This legislation will provide a reliable fundm% source tc assist the Depart-
ment of” Environmental Conservation (DEC) regulate and help in the clean-up of
oil or nazaraous substances into the environment. [t does not add additional
requirements to the laws on how these substances have to be handled. However,
It should do much to assist in the clean-up of such substances by providing
tne monies necessary to accomplish proper clean-up. A fund made up of State
and Federal monies, private donations, and fines levied against parties
resoonsible for hazardous waste spills will be used by DEC to perform various
tasks involved in the clean-up of oils or hazardous substances.

Under the provisions of this bill, one of the tasks tnis fund can be used for
Is to nelo the Department of Labor assist employers to develop safet\( educa-
tion programs for employees who may be called upon to respond to a release of
0oil or @& nazaraous substance. The department currently provides safety and
health tralnlng upon request. However, we have _only ‘limited resources and
materials relafing to nazardous waste clean-up. The department could, there-
fore, use the monies tnat may become available from tne fund to better train
our industrial hyg?lenlsts and” to purchase training materials and films so that
we can assist employers to develop safety education programs for employees.

This bill meets the objectives of the Occupational Safety and Health program
in that it will assist” in assuring  that persons involved in clean-up of oil
and hazardous waste are properly trained to safely do this work, this should,
in turn, prevent occupational injuries and illnesses.

The bil] places the rESROHSIblllty of providing the _tralnln% on the employer.
Tnis will assure tnat_the employer has the flexibility to tailor training. to
meet his/her need, The _degartment will assist the” emoloyer by providing
aavice and by makln? available materials and training films on “loan. ThisS
will assist the employer, employees and the department to work as a team to
assure tnat clean-up of oil and hazardous substances is accomplished in a safe
and nealtnful manner.

The Department supports House 3ill 470,
APPROVED:
i

uim Kooison, Commissioner
Department of Labor



~As written, HB 470 aPpears consistent with EPA policy. We fully. support
this measure and intend to coordinate efforts with DEC for an effective
Program. W\ aBPremate the opportunity to comment on this most needed

e

?glslation. ase contact me if you have any questions on our comments or

IT"we can be of any assistance.

Sincerely

Steven A. Torok
Air/Waste Coordinator
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? U,S*ENVIRONMENTAL protection agency
REGION X
PSO't ALASKA OPERATIONS OFFICE
3200 HOSPITAL DRIVE
se7no° AQO/ suite 101

JUNEAU, ALASKA 99801
January 21, 1986

The Honorable Mike Davis
Alaska State House
Pouch V

Juneau, AK 99811

Dear Representative Davis:

We have reviewed the proposed legislation introduced this month that would
establish two new chapters within Alaska Statute 46. Water, Air, Energy e
Environmental Conservation. Since the State currently lacks a mechanism to
expend funds to contain and cleanup releases of hazardous substances other
than oily substances, these chapters creating a Resgonse Fund_and addressing
Hazardous Substance Release Control will certainly be a positive addition.

Very instrumental in this pr%%ram Is the ability to efficiently and
effectively manage operations. e authority to recoup costs is, ‘in itself, a
key point.” One Suggestion we have is to provide for a mechanism that will
oetermine what incidents are eligible for these funds. Subsequent regulations
could define criteria for determining when the fund is to be utilized.

Some question was raised as to the definition of hazardous substance, and
whether by being so general, it indeed unintentionally excluded some hazardous
materials. It 1S our opinion that this is not the case. By using the
"federal" definition, your bill not onl{,enc_ompasses the Comprehensive ,
Environmental Response, Compensation & Liability Act (CE,RCLA& and an extensive
||st|ngD_under 40 CFR Part 302, but also the Water Pollution Control, Solid
Waste Disposal, Clean Air, and the Toxic Substances Control Acts.

While this bill covers immediate response, there is another concern that
warrants similiar attention. Under CERCLA, the Department of Environmental
Conservation has received two grants to assist EPA in mvestlgatln% susBected
hazardous waste sites throughout the state. A SCOFIH% system” enables EPA to
ﬁrIOYItIZQ these sites on a national level. Present tederal guidelines
owever, indicate that most Alaska sites probably will not rank high enou%h to
receive further fundmgz (Superfund) for remedial” action. Consequently, other
mechanisms are needed to allow for appropriate remedial actions at these sites.



December 20, 1985

Represencacive Mike Davis
P.0. Box 81435

Fairbanks, Alaska 99708

Dear Represencacive Davis:

Jonathan Sperber has reviewed wich me your Hazardous Substance
handling. | favor such legislation.

_ initial concern expressed to Jonathan was that such legis-
lation “not hamper subsistence lifestyles. | see that it does not.
I apgremate our sensitivity to the concerns of all Alaskans in
the exercise of your office.

| wish you and yours pleasant and peaceful holidays.
Sincerely,
FAIRBANKS NATIVE ASSOCIATION, INC.

Elizabeth L. Keating
Executive Direccor

ELK/ab

cc.  File



United States Department of the Interior

FISH AND WILDLIFE SERVICE

N REPLY REFER TO: NORTHERN ALASKA ECOLOGICAL SERVICES
Room 222, Federal Building, Box 20
_ 101 12th Avenue
Fairbanks, Alaska 99701-6267
September 5, 1985

Mr. Jonathan Sperber, Committee Aide
House Special Commitee on Oil and Gas
State of Alaska

Pouch V
Juneau, Alaska 99811
Dear Mr. Sperber:

| ‘have reviewed the proposed provisions of legislation for the Oil
Discharge Response Fund, Hazardous Substance Control, and Hazardous
Substances Response Fund. In general, these are excellent pieces of
legislation for protectlné; Alaska's environment. The following are
some specific comments and recommendations for your consideration,

| recommend that "acts of God" should be further defined to
explicitly exclude blowouts, Currently some oil exploration on the
North Slope is beln% conducted in gas-rich areas that are very
vulnerable to blowouts. Blowouts present very high risks to human
safety and often result in environmental disasters. Oil companies
should remain fully liable for any oil spills that occur as a result
of blowouts, as an impetus to assure that safety and prevention are
foremost in the exploration operations.

The FITS also recommends that "containment and clear, ip" be further
defined  to include (1) revegetation of lands on which vegetative
cover is destroyed and ? erosion control where cleanup or
containment procedures induce or enhance erosion.. In the case of a
large-scale oil or hazardous waste spill, a provision for long-term
monitoring of chronic effects on vegetation, fish and/or wildlife
would be valuable and certainly justified.

| was pleased to have the opportunity to review this draft

legislation and would be happy to disCuss an%/ cf ny comments

further. If you have any questions, please contact me at 456-0323.
Sincerely yours,

Elaine Snyder-Conn o
Resource Contaminant Biologist

cc: H. Metsker, [JSFWS
R. Jacobsen, USFWS
L. Dietrich, ADEC



Alaska Health Project

Providing information about hazardous materials on the job and in the community.
417 West Eighth Avenue, Anchorage, Alaska 99501 (907) 276-2864

January 9, 1986

Representative Mike Davis
Pouch V
Juneau, Alaska 99811

Dear Representative Davis

Alaska Health Project is a non-profit orRanlzatlon dedicated to
providing information and education in the area of hazardous
materials on the job and in the community. We appreciate the
oPportunlty to express our opinion on your legislation addressing
state response to hazardous substances releases.

Alaska Health Project has been closely following the development
of a hazardous substance response fund in Alaska. We appreciate
your efforts in this area and %lve you our support for the expan-
sion of AS 46 to include: AS 46.08: "Oil and Hazardous Substance
Response Fund, and AS 46.09: Hazardous Substance Release Control
The limitations in both the existing state oil and hazardous
substance clean-up fund and the federal Superfund program under-
score the need for the legislation you propose

In addition, we appreciate the broad scope and applicability of
the proposed fund. We stron?Iy endorse use of the fund to facili-
tate Department of Labor efforts to provide technical assistance
and safety education to employers and employees called upon to
respond to hazardous substances releases.

Our major concern is with regard to the defintion of a hazardous
substance as written in Sections 46.08.080 and 46.09.090. We feel
that new language shoulu be added to make certain that hazardous
substance alSo means hazardous waste, toxic substance (such as
PCBS% and hazardous material. We understand the proposed intent
of the bill is to .include all such releases, hut we believe that
he currant defintion of hazardous substance does not support

nils intended purpose

Please keeg us informed of the progress of this legislation. We
are available to review additional drafts, if appropriate.

Sincerely

-
David Wigglesworth o
Occupational Health Specialist

cc. Jonathar Sperber



League of Women-Voters of Al aska

January 21,1986

Representative Mike Davis

Chairman, House Special Committee on Oil and Gas
Alaska State House

Pouch V

Juneau, Alaska 99811

Dear Representative Davis:

The League of Women Voters of Alaska commends you on authorship of
House Bill 470. There is a demonstrated need for a fund that can be used
to respond to hazardous substance release in addition to oil spills. The
bill reflects careful analysis of the necessity for containment of
hazardous materials, creates amechanism by which the state can respond
to hazardous substance releases and copes with the constitutional
prohibition of dedicated funds.

The League of Women Voters of Alaska recommends additions to the
legislation based on the National League of Women Voters position on
hazardous waste. Full legal fees should be awarded the Attorney General®s
office if an enforcement action under H.B. 470 goes to court and the state
wins the enforcement action. All decisions to respond to a spill or
release are based on the Commissioner of Environmental Conservation®s
discretion. Two mechanisms for citizen access to due process should be
included. First, the legislation should provide for citizens to sue in state
courts to stop hazardous releases from waste sites that endanger their
health. Under most state law a citizen can only sue to stop an action after
harm is done. The citizen provision will assist inenforcement action.
Second, a mechanism should be included by which citizens can bring a suit
against the state of Alaska if the state does not respond to a clean up
request in a statutorily established process. This would allow the
citizens to seek relief from the court system.

HB470 is especially timely given the scope of present and potential
problems with containment and clean up of existing sites. For instance a
list presently being investigated by the Alaska Department of
Environmental Conservation and U.S. Environmental Protection Agency ,
lists 101 sites suspected to contain hazardous wastes. Given the EPA S



Alaska Environmental Lobby, Inc.

204 N. Franklin Street, Suite 3 Juneau, Alaska 99801 907-586-2345

January 20, 1986
Representative Mike Davis
Pouch V
Juneau, AK 99811

Dear Representative Davis:

Congratulations on the introduction of HB 470, creating an oil and hazardous
substance release response fund. Creation of this fund is an integral part of Alaska's
approach to hazardous substances.

As we learn more about the transportation, use and disposal of hazardous
substances in our state, we may draw two conclusions. First, Alaska is faced with a wide
range of hazardous substance related problems. For instance, a recent report by Tetra
Tech identified 45 potential hazardous waste sites in Alaska, 17 of which where
determined to be of mediwa priority and three of high priority. Second, we are learning
that the approach taken by federal programs to address hazardous waste and hazardous
substance problems nation-wide often do not fit our young state's needs. The federal
"superfund,” for eiampie, is of little help to Alaska because of our low population relative
to other states. There is little likelihood that any of the sites identified by Tetra Tech will
be cleanedup by the EPA.

The timely introduction of HB 470, directing the Alaska Department of
Environmental Conservation to contain and clean up hazardous releases, speaks directly
to these two points. Such a fund would allow the Department, if necessary, to take prompt
remedial action to minimize environmental damage to people and the surrounding
ecosystem in the occurrence of a hazardous release. At the same time, the approach
taken is well suited to the specific nature of Alaska's situation. A state program as
outlined in the bill would ensure responsiveness to local hazardous substance problems
not afforded by federal programs.

Of course, the most important part of a state response fund is clear legislative
direction to the executive branch to pursue reimbursement from responsible parties. Thi3
fund would allow prompt state action if necessary for the sake of human saftey and the
integrity of the environment; it would in no way absolve those responsible for hazardous
substance spills from being held accountable. To the contrary, it emphasizes pursuit of
guilty parties.

ALASKACENTER COR THEENVIRONVENT  «  ALASKAchapter SIEFRRACLUB = -UNZUGROUP SIERRACLUB = SITKAGROUP SIEPSACLLS
knmgpoup sierra club . oenaligroup sierra club . anchorage auoubon society . arctic auoubon society
oenalicit'iens-council ¢ ,E,Laska soisnos op *hcaarth + .ofiEAUAuoLiacNsccie-T « kachemak bayconservation society
kenai peninsula aucubcn ] ¢« 'Ociak auoubon society m nncanalconservation « alaska wilderness guidesassociation
sitka conservation soc:ety . northern alaska environmentalcenter . southeast alaska conservation council



priorities nationwide, none of these sites will likely be addressed by
federal Superfund dollars.. Itmay become necessary for the legislature to
establish a mandatory schedule for clean up as the present schedule for
investigating the 101 sites will take place over the next fifteen years.
Fifteen years may present a real and substantial threat to the public
health, to the environment, and to the economy of the state. HB470 could
provide a mechanism for addressing this problem. However, the situation
may be so grave that additional legislative action may be necessary.

While the League urges additions to HB470 we congratulate you on
addressing the serious and complicated problem of hazardous substance
escapement.

Respectfully submitted,

Mary WKitpnore Core

Natural Resource Issues
Alaska State Board



Everett A. Long

Member Fairbanks North Star Borough
Hazardous Material Task Force -

Box 1

Ester, AK 99725

Representative Mike Davis
P.O. Box 81435
Fairbanks, Alaska 99708

December 9, 1985
Dear Mike:

I have read your proposed bill concerning
hazardous substance containment and cleanup. I concur
with your proposed legislation. We must have the force
of this legislation to react to dangerous hazardous
material spills, and hopefully prevent serious
incidents by having a law with some teeth.

I am a member of a Task Force to develop a Borough
wide Haz-Mat Response Team. The Response Team will not
be involved in enforcement or clean-up. The team will
consist of trained personnel from area fire
departments, and trained personnel in the
transportation industry, 1ie, the Alaska Railroad. Our
task is like the medical First Responder.

Although we can express concern about Haz-Mat

enforcement, our task limits us to being - first in,
attack the immediate threat (fire, spill, toxic,
evacuation, etc.) and contain the problem. Funding for

initial development is by a State grant to the Borough.

Once the equipment, and the basic training are
completed for the response team, I T not sure how

future maintaining of that team is funded. Is it
possible that some sort of matching funds be developed
to keep these valuable teams operational. Of interest,

Anchorage 1is developing a similar concept.

In the proposed bill, "0il and Hazardous Substance
Response Fund,”™ does "Response™ mean only a response
"to an incident.” Or will it include maintaining the
"Response Capablities,” such as the Haz-Mat teams.

If that is too involved to include with your
present proposal, maybe it can be dealt with later. In
the mean time, | encourage you to continue pushing the
present proposal.

Page 2



Representative Mike Davis page 2

The Alaska Environmental Lobby has two suggestions for improving the
effectiveness of HB470. First, we believe the bill should establish a date for promulgation
of regulations needed to implement the fund. Specific legislative direction for a
time-certain date would clearly underscore the importance and timeliness of the fund.
Second, we believe the list of activities which may require funds should include public
notification and education. Public notification would ensure site-specific information to
local inhabitants about a spill in their area. Public education would be an important
mechanism for briefing local municipalities, boroughs, and others on the purpose and
scope of the program.

Thank you for this chance to comment on HB470. We enthusiastically support
the bill and appreciate the care you have shown in crafting it.

Sincerely,

Cliff Landes man
AEL volunteer



As a professional firefighter, I find it
encouraging that you have a taken an interest in a
common problem firefighters must share.

cc: FNSB Haz-Mat Task Force



December 27, 1985

Red)resentative Mike Oavls

Pouch V

Juneau, AK 99811

Dear Representative Davis:

We are in support of legislation on
1. Oil and hazardous substance response fund
2. Hazardous substance release control
3. Related statutory changes.

rec) r informin f the legislation in r letter of
}Q%Vg%e?%te you 0 g us of the legislatio your letter o

Sincerely,

Tim Holder
Coastal Management Planner



BERING STRAITS COASTAL MANAGEMENT PROGRAM
Box 28

Unalakleei, Alaska 99684 n R

(907) 624-3062 "

Repressnative Mike Davis
Pouch V
Juneau, Alaska 99311

Re: Proposed Hazardous ""Taste Legislation
Dear Mike:

Thank-you for including us on your mailing list of
organizations concerned about the management and
treatment/disposal of hazardous waste. Me appreciate the
opportunity to review the legislation you propose to
introduce in the upcoming legislative session.

Me have completed a preliminary review™ There is a definite
need for the type of legislation you are proposing and vou
may count on our support. On page 3, we found Section
46.09.010 a bit cumbersome to comprehend.

Your letter indicated more than just a passing fainiliarity
with tne Environmental Restoration Act"s mandate to clean up
active and abandoned military sites. At a regional level,
we are extremely concerned and distressed with the Arm*/
Corps of Engineers management of the St. Lawrence |Island
Clean-uo. For your review, | have enclosed a copy of
Resolution 35-0S ("A Resolution of The Laring Straits
Coastal Resource Service Area Lcari Requesting The Array
Corps Of Engineers To dork Mith Local Entities 1In Developing
A Mutually Agrseaole Set Of Locally Affected Communities And
Private Landowners During The Implementation Of The
Environmental Restoration Act") that was adopted on Hovember

15,1395. Resolution 25-00 outlines the Board®s concerns and.
position, he would appreciate any intercession or
assistance you may bo in a position tc provide. Should you

require more ouckground, or detailed information, 1 would ce
pleased to work with ycur staff.

/As vou pursue the development of a comprehensive
State mar.apercent policy for kr.znrd.ous wastes, please fe?l
free to call on us if we can be of essi-

Cry ITT ".re Loan, Director
Taring Sfrnitr Const.1
huK.tr er an.t Pro .raw

SliMtniaref, Wales. Diomede. Urevig Mission. Teller, “ Nome West" . King Island, While Mountain. Golovin,
Solomon. Council, "Nome East” . Elim. Koyuk, Sliaktoolik. Unalaklect, Stebbins. St. Michael. Gambell, Savoonga



JIM D. CLARK
BOROUGH MANAGER

epresentative Mike Davis
aska State Legislature
.Q. Box 81435

airbanks, AK 99508

Dear Mike;

| have reviewed your proposed legislation, and agree there is a need
to strengthen the laws in the containment and cleanup of hazardous

R
A
P
F

wastes.
| have two Points that in ny opinion should be clarified or given
additional thought.

1. Sec. 46.08.030 Financing the Fund, Paragraph 6.

| think it should be made mandatory that the Attorney Generalor the
Department through the Attorney Generals office use any meanspossible to
recover the costS from the perpetrator. = "May Recover” ‘as stated, is
rather nebulous. Particularly when dealing with the expenditure of public
funds to cleanup, or contain a hazardous substance that belonged to a
private source.

Possibly, when an individual or firm applies for a permit to store hazardous
wastes in particular, that he be required to post a bond to insure that in
the event of a spill, or leak that funds will be available for cleanup or
damage to persons or the environment.

This way, the use of publicfunds would only be usedin extraordinary  cases.

Also, if the funds set aside as a separate ent_it)( of the general fund the
oil ans substance response fund could be partially self-perpetuatingthrough
the interest income it may derive.

2. Sec. 46.08.100 Definitions, Page 7, Item 5, Hazardous Substance, Letters

A smart attorney representing a client perpetrator may put you in a position
of the states vinrd a?alnst his clients 1f you get involved n an exotic
substance that is nof currently listed as a hazardous substance by either the
federal government or state regulation.

Perhaps a "catchall" clause such as Getermined byso and so, etc.
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January 14, 1986

Representative Mike Davis
Pouch V
Juneau, Alaska 99811

Dear Representative Davis:

| wanted to thank you for the opportunity to comment on your
proposed Hazardous® Substance legislation. QOverall, we are

very

pleased with the legisiation and would like to offer

the” following comments:

L)

2.)

Can provisions for reimbursing local municipalities
for costs they might incur in” containment or cleanup of
hazardous substances be included in this legislation?

This_legislation allows ADEC to contract with
municipalities or persons for cleanup or containment
operations. _However, it does not appear to allow ADEC
to delegate jts authority for cleanup or containment of
hazardoUs substances to a municipality.. Should the
legislation allow such a delegation, within an area
where an emergency response authority exists? The
Ian uage in the legislation at present would result in
taking a leading role in emergenc%/ response to _
hazardous substance Sp | Is. s |s te mtent of this
legislation." Perhap s an%uage should be added to
clarify the relatlonshl etween ADEC and recognized
emer?ency responders, an their respect|ve rolés in the
event of a hazardous substance spill

We feel it would be advisable to allow ADEC to delegate its
authority. to approved emergency response authorities within
their jurisdictions.

Thanks again for allowing us to review this legislation.

Sincerely,

Heather T. Stockard
Environmental Services Director

HTS/mnb
rd-|

Fairoanks. Alaska 99707

Mayor. Juarta Helis

.907) 452-4761
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. (907) 264-4960

TONY KNOWLES.
A nchorage MAYOR

INTERGOVERNMENTAL AFFAIRS
January 20, 1986

Rep. Mike Davis
Pouch V
Juneau, Alaska

Dear Mike;

The Municipality of Anchorage appreciates the opportunity to review
H.B. 470, proposing the establishment of an oil and hazardous
substances response” fund.  The Municipality ~strongly endorses the
concept of the bill, and believes the bill will significantly reduce
the potential for a catastrophic hazardous substances incident in
the State of Alaska.

Suzanne Tryck of ray staff has already delivered to your office
detailed comments and suggested Iangua?e, for inclusion in the bill.
The most significant provisions confainedin these comments are
those dealing with the set-aside of funds for training and e?mpplng
local public safety agencies and allowing access to the fund b
local public safety agencies in the event of a hazardous substance

emergency.

These two provisions are of major importance since, in nearly all
hazardous . substance emergencies, local = public safety agencies. -
namely, fire departments -~ will be the first responders. = The first
responders must be prepared to contain. any such _emergency so as
to protect health, property and the environment. The acCtions taken
within the first few hour§S are critical to the successful control
of a hazardous substances emergency. Without properly trained and
equipped local public safety agencies, chances of diverting a disaster
are greatly diminished.

During recent visit to Juneau, | discussed this legislation with
Representatives Mike Szymanski and Don Clocksin, who™ | understand
are co-sponsoring the bill. The Municipality is Erepared to continue
to work closely” with you, Representatives” Clocksin and Szymanski,
other members, and their staffs to assure passage of a bill adequately
reflecting the concerns of local governments.

Thank you for your continued cooperation inworking with us on this
important legislation,

*Rep. Mike Szymanski



Municipality of Anchorage

Comments on the 0Oil and Hazardous Substances
Response Fund Bill

Sec. 46.08.050. Financing the Abatement of Oil or Hazardous
Substances

Add a new paragraph (b) as follows and change existing (b) to (c):

(b) Ten percent (10%) of the fund balance at the beginning of each
fiscal year shall be dedicated to local public safety agencies for
training, contingency planning and equipment specifically related
to developing and maintaining oil and hazardous substance response
capabilities. The department shall develop criteria and guidelines
for distribution of funds authorized under this Chapter to local
public safety agencies within 90 days of enactment. Criteria for
distribution of funds shall include, but not be limited to:
population at risk, current hazardous substances 1inventory, current
response capabilities, and intended use of funding.

Sec. 46.09.070. Records of the Fund

Add a new paragraph (d) as follows and change existing (d) to (e):
(d) The department shall promulgate regulations within 90 days of
enactment for authorizing local public safety agencies assumind on-—
scene control to commit funds for emergency <containment and
cleanup of oil and hazardous substance releases.

Sec. 40.08.100. Definitions

Add to the end of paragraph 5(A) the word "or".

Reword paragraph 5(B) as follows (words in [] added; - deleted):
(B) a substance defined as a hazardous substance [, hazardous
material, hazardous waste, or toxic substance] under [state or]
federal law or regulations [adopted in accordance with state or
federal law] efi the department?

Sec. 46.09.010. Report of a Release of a Hazardous Substance
Reword paragraph (&) as follows (words in [] added):

(@ A person who is aware of the release or threatened release of a
hazardous substance shall 1immediately notify the department [and a
local public safety agency].

Add a new paragraph (b) as follows and change existing (b) to (c):
(b) The department shall establish and maintain a 24 hour per day
duty officer to provide technical guidance and assistance and

empowered to authorize expenditures of the fund for containment and
cleanup of oil and hazardous substance releases.



funds for emergency containment and cleanup when the local
jurisdiction assumes on-scene control;

(3 A local public safety agency that has assumed on-scene
control for an oil and hazardous substances emergency shall
maintain that vresponsibility until the \incident has been
contained and cleanup commenced or until on-scene control has
been released to the department.

Change existing paragraph (e) to (f).
Sec. 46.09.030. Catastrophic Hazardous Substance Release
Add new paragraph (@) as follows:

(3 The department and the Alaska Division of Emergency Services
shall develop and maintain a statewide oil and hazardous "substances
annex to the state emergency operations plan, 1including guidelines
and procedures for determining if a release or threatened release
constitutes a catastrophic hazardous substances release. The oil
and hazardous substances annex shall be developed within one year
of enactment and updated annually.

Change existing paragraph (@ to (b) and reword as follows ([] add?
- delete):

(b) The actual or imminent occurrence of a catastrophic release of
hazardous substances constitutes a disaster emergency under AS
26.23. The department shall consult and coordinate 1its duties
under this section with the Alaska Division of Emergency Services
[.1 U and the commissioner may diseefe the department ho perform the
duties of the Airaska Bivision of Bmergeney Serviees ander AS
2€ 1231945t

Change existing paragraph (b) to (c).

Sec. 46.09.040. Hazardous Substances Containment and Cleanup
Delete existing sections and add new section as follows:

(@ The department may contract with a person, or a municipality of
the state for personnel, equipment, or services necessary to carry
out all training, planning, inspecting, sampling, testing,
investigating, surveying, analyzing, and engineering activities.

() The department shall contract with a person, or a municipality
of the state for personnel, equipment, or services necessary for
constructing, operating, and maintaining oil and hazardous
substance containment and cleanup operations.

Sec. 46.09.050. Peace Officers

Delete this section.

Sec. 46.09.090. Definitions



Sec. 46.09.020. Containment and Cleanup of a Released Hazardous
Substance

.Reword paragraph (@) as follows (] added; - deleted):

(& A person causing or permitting the vrelease of hazardous
substances shall 1immediately contain and cleanup the hazardous
substances. The department may waive this requirement if [it
determines, in consultation with the United States Environmental
Protection Agency and local public safety agencies, as appropriate,
that]

It defeerminesr 1in eensuitatien with the United States
Bavirenmenbai Protection Ageneyr as appropriate/ that [(D)
the] containment or cleanup is technically not feasible; or

(2) the cleanup or containment activities would result 1in
greater environmental damage then the release itselfr [? or]

[(3) the cleanup or containment would vresult in a greater
threat to life and human health than the release itself.]

Reword paragraph (d) as follows ([] added; - deleted):

(d The department shall provide for the immediate containment or
cleanup of a hazardous substance release of unexplained origin [or
when the person causing or permitting the release is unable or
unwilling to immediately take responsibility] unless [the
department determines, in consultation with the United States
Environmental Protection Agency and local public safety agencies,
as appropriate, that]

<{wm the department determinear 1in eenaaitabien with the United
States Environmental Protection Ageneyr that [(1) the]
containment or cleanup of the hazardous substance release is
technically not feasible; or

(2) the containment or cleanup activities would result m
greater environmental damage than the release itselfr [? or]

[(3) the cleanup or containment would result 1in a greater
threat to life and human health than the release itself.]

Add a new paragraph (e) as follows:

(e)(@) A local jurisdiction with capability to assume on-scene
control of an oil and hazardous substance emergency shall notify
the department of such capability, including a description of
response training and equipment. The notification must be provided
before a local public safety agency can commit funds for oil and
hazardous substance containment and cleanup without prior
department authorization?

(2) The department shall establish guidelines and procedures
for authorizing other local public safety agencies to commit



Change paragraph (1) as follows ([] add; - delete):

(1) "catastrophic release of hazardous substances"™ means any
diaeharge whieh [release or threatened release exceeding the
response capabilities of a local jurisdiction and for which the
highest 1local elected official and] the governor determines
represents a grave and substantial threat to the public health and
safety, economy, or environment of the state;

Add to the end of paragraph 5(A) the work "or™.

Reword paragraph 5(B) as follows (][] added; - deleted):

(B) a substance defined as a hazardous substance [hazardous
material, hazardous waste, or toxic substance] under [state or]

federal law or regulations [adopted in accordance with state or
federal law] of the department;



Office of Camiunity Development
December 13, 1985

Representative Mike Davis
Pouch V
Juneau, AK. 99811

Dear Mike,

Thank you for the opportunity to review proposed AS 46.08 and 46.09. 1
have asked the City Fire Chief, who is responsible for hazardous waste, to
review the draft and I"ve attached his ccnments.

I ageee with Chief McAlisters®™ caments on cost. The program could becane
very costly and cumbersome with seme high side boards.

The main problc-m I have is with Sec. 46.09.070. Maybe I"m being somewhat
sensitive to this issue as its a current problem with our local Coastal
Zone Management draft, but Title 29 gives the City authority to manage if
its ordinances are equal to or more strict than the state law. | do have a
problem with the State overriding city ordinances regardless if they are in
conflict or not. I suggest that city"s (municipalities) be given the
option of developing their own hazardous management plan. DEC could approve
of the plan and once approved it would be the prevailing ordinance or
legislation within that community. The plan would have the obvious
coordination language with the necessary state agencies.

Please keep us informed. As a major shipping point for both crude oil and
other hazardous material we are very interested in your progress on
legislation.

Please let me knew if we can provide any further assistance.

Sincerely,
CITY OF VALDEZ

/"mDennis R. Thanason
Director, Ccnmunity Development

DRT/Irf

enclosure

T20Davis.Dec

P.0.80X307 . . . VALDEZ. ALASKA 99686 . . . TELEPHONE (907) 835-4313
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December 11. 1935

Alaska State Legislature
Representative Mike Davis
Pouch V

Juneau. Alaska 9811

Dear P.epresentati ve Davis:

Thank you in, advance for the opportunity to respond to you and
the _Ieaglslatlon which you plan to propoSe in January to’ the
Legislature.

Jasioally, the Legislation which you are proposing looks very

rqoo_ and as we both know, the response fund protion of this
egislation is very needed.

On December 9. 1985. | attended .a Public meeting in. Juneau put on
by the Alaska Department: of Environmental Conservation. Hazardous
-"asr.e Division, regarding their upcoming hazardous waste
management program.” ThiS meeting or any of their other scheduled
public meetingS would have been a good meeting for you to attend
gptdenddlgﬁggs your proposed legislation with the public in

ADEC' 3 program, as | am sure you are aware, is desig'neii to
develop and adopt state regulations that would be managed and
enforced by the department.” The goal of ADEC is to eventually
have a hazardous waste program ran by the state and to eliminate
the Federal Environmental protection”agency from the hazardous
waste program here in Alaska.

The Super Fund legislation "ou are ?ro osm% appears to me n oe
similar to the EPA "CEP.CLA" act of 1989. At this aforementioned
ublic meeting, we discussed this EPA fund and found that our
current identified locations of hazardous waste do not qualify as
a serious enough threat to health as is needed to receive a
Bortlon of this fund. Therefore, this state fund could be a real
onus to us in Alaska. Hopefully, the requirements and or
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Dennis Thomason £)ate December 5, 1985

--------------- Subject— Pro‘J_losed,..Legis,I_ation Rel ating
_tn..Ha7.aj.dnns” Siihstances

McAlister

This bill doesMnany things that I1°think would be benifical to
the City of Valdez. To name a few:
1. Provides funds for emergency cleanup.

a) At present the fire department and harbor department
pays for materials and manpower used in cleanup
activities.

2. Provides for mutual aid agreements and contracts to
Municipalities.

3. Provides a means to recover costs from persons responsible.

4. Provides for training.

Disavanges may include a large bureaucracy and a tremendous

expense to the state each year if it is fully funded.

If not funded DEC would be shackled with a great statutary
responsibility that thev cannot carry out as a number of

other agencies are at present.

Its going to be interesting to keep an eye on this one and

see what the outcome is.



Alaska State Legislature,
December 11, 1985

page 3
@q?fnbetg%nba Sg ggryéng chance to respond and | hope my comments
Sincerely,

P.oger Krieger
Butlding Official

RK/ec



Alaska State Legislature,

December 11, 198
Page 2

procedures for aquiring this money fop use at hazardous waste
sites will not be so burdensome so that any spill or location of
waste site regardless of size can rely on these funds if needed.

In some aspects, this proposed legislation already closely
coincides with the programs which™ ADEC has proposéd. Further,
their direction from the 1984 Alaska legislature, mandated some

very specific points. | wonder if your Ieﬁlslatlon and their
proposed progirams might be duplicating each others efforts.  The
director of the hazardous waste division of ADEC who was also at

this meeting is Dave Detrailia. A suggestion would be to contact
him regarding their efforts if you have not already done so.

In closing, the component which is lacking in your proposal and
also lacking in the DEC program is the identification/disposal
problems of ocher hazardous substances such as PCB's and
Asbestos. It is a confusing situation when items such as these
corner a majority of the public outcry, but are not considered
hazardous waste ‘under either EPA or DEC guidelines.  PC3*s in old
electrical transfermers, and ashestor inSulation will not just
dissappear, and the inability to use this proposed state fund for
the elimination of this type of hazardous substance in my opinion
IS a mistake. As the proposed DEC program does not address this
problem, and your Proposed Iegalslatlo_n eliminates them from
'Super Fund" use. this type of material will continue to be,
located around Dopulation centers. Small municipalities will
continue to be forced to deal with various divisions of EPA for
removal, and will never receieve any financial assistance in this
disposal process.

Knowing the amount of electrical transformers in our area with
PC3 contamination, and multiplying these times the communities in
Alaska, | feel this type of substance is far more a concern then
most substances as_defined in the EPA-P.esource Conservation and

recovery act of 1978,

| urge you to amend your proposed qu]slatlon for the inclusion
of PCB _and Asbestor removal as a realistic candidate for use of
Super Fund monez for disposal. ~ Further. | feel direction should
be given to ADEC to expand their proposed programs to include all
hazardous substances Indentificatlion/disposal areas as previously
defined by EPA. so that state controls can be placed on all
materials “which are identified as hazardous, and Federal EPA

a
regulations can be abandoned.



Reg. Mike Davis
2500
Page Mo. 2

Some sort of system seems, _n_ecessaryr for DEC to monitor the number of
locations and type of facilities. ~Thi-s will allow them to focus their
efforts on inspection _and compliance. | would urge you to look at
coupling the Response Fund to a regulatorY system. | fhink the result
will be better “regulation and a “fund that is self-supporting.  The
problem will thus be addressed more completely and lastingly.

| do_not know what opportunities and amounts are offered by Superfund so
the ideas above may not be workable. | also do not know “how large our
fund should be to prepare for Ilikely emergencies. | would “guess
however, that if we could establish a system based on less than one half
ercent of the operators' revenues that they would adjust easily., If
his generates enough money for the state share of the Résponse rund, and
the administration of it, "then KOU have an industry supported monitoring
and emergency response package that stands alone.

A few words about the local government role in this matter should also be
offered. Many communities have some sort of engineering or maintenance
departments which have equipment and operators.” Many of us are also
enga%ed in planning for various forms of disaster. ~ Local _government
warehouses are likely places for DEC to store special equipment for
particular facilities: Finally, some DEC functions, notably subdivision
review and air quality, can beturned over to local governments.

A lot of the pIannlngl, monitoring and inspection functions could be
transferable to local governments as well ~as the pre-disaster
activities. Some of the post-disaster resPon5|b|I|t could be lodged at
the local level. The full package should allow for this.

As an overall summary, T would say that your bill as ic stands is a good
one and should be “enacted if "a more” comprehensive solution is "not
possible. | would, however, urg-i a more comprehensive approach that
Includes :

criteria for oil and hazardous waste sites and facilities;

a permit system, with annual renewals, inspections and fees;

an industry-generated base for the state's share of the
Response Fund;

rovision  for  transfer —of responsibilities to  local
overnments; and

the Response Fund itself.



CITY/BOROUGH OF JUNEAU
VV ALASKA™S CAPITAL CITY

Planning Deparlliidil |
December 18, 1985

File No. 2500
Representative Mike Davis
P.0. Box 81435
Fairbanks, AK 99708
Re: Qil and  Hazardous

Substance Response Fund
Dear Rep. Davis:

Thank you for the opportunit% to review your draft of legislation to
create "an Oil and Hazardous Substance Response Fund dated November 12
1985.  From the way your letter was addressed, | offer a personal

response rather than” an official response on behalf of the City of
Juneau.

By way of background, let me note that | worked with a consultant to. the
Deparfment of Environmental Conservation (DEC) on thesubject of setting

criteria for hazardous waste handling and disposal sites. It was my

impression then that DEC was planning "to either 'seek, new legislation of
enact regulations to set these criteria and a permit system to carry them
out. The comments helow are based, in part, on the prospect of some sort
of permit system for regulating those sites.

| applaud the idea of a fund for DEC to wuse in reacting to oil and
hazardous waste incidents. Using fines and penalties to huttress the
fund sounds good too, although this is a hit of a departure from normal

state practice where fines and fees are paid into the general fund. DEC

should  be fully equipped and authorized to assure ~that all monies
intended for theé Response Fund actually get there and stay there.

The source of money for the Response Fund is very likely going to be a
problem. | gather ‘that some money is available from Supeérfund but that a
state matching share would beneeded. As written,  your bill s
freestanding and does not depend on other programs or laws to function.
|f, however, a permit system for new and existing oil and hazardous waste
facilities ~(or an improvement to an emstmg permit  system) s
established, ‘then an annual fee could be assessed, based on quantities
handled. These fees could make up the state share of the Response Fund.
DEC could collect the fees as part of annual recertification and even
reward good operators with rebates.

155 South Seward Street, Juneau, Alaska 99801



Reg. Mike Davis

2500

Page No. 3

Again, thanks for the opportunity to review this bill and thank Kou for
your interest in this verY impaortant environmental concern. | hope my

Igggw]ents are helpful and it | can assist in any other way, please let me

Sincerely

Murray R. Walsh
Planner 111

792/52/MW/ym



PAGE 2
remedies that cannot be charged to responsible parties or do not clearly
fall under the responsibility of existing programs.

Governor Sheffield hases his support for the bill on the success of the
existing Oil Spill Response Fund, which will be expanded under this
measure to include hazardous waste spills. Ross said the existence of the
oil spill fund encourages spillers to act quickly to contain and clean up
their spills. "If they wait for DEC to perform the cleanup, it often
costs them more in later reimbursement expenses. However, the real
usefulness of the fund is to clean up a problem promptly when it is
difficult to ascertain who is responsible for a discharge, when the
spiller is reluctant to clean up an incident, or when a cleanup has been
inadequate. It is important to include hazardous substances under such a
program because they may be even more harmful to public health in certain
cases tb*n petroleum products,” Ross said.

The Commissioner explained that monies used from the fund would be
required to be reimbursed, just as the oil spill fund has been in the
past. The existing oil spill program has dealt with a number of major
events and many smaller incidents in its nine years. Of the $1.2 million
spent, approximately $1.1 million has been repaid to date by those
responsible for spills.

In his testimony regarding funding for the bill, Commissioner Ross said
that the Sheffield Administration oroposes that the fund be used to
-MORE-



DEC NEWS

PRESS RELEASE FROM THE PUBLIC INFORMATION OFFICE
ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
POUCH 0, JUNEAU, ALASKA 99811 (907) 465-2606

Bill Sheffield, Governor Bill Ross, "commissioner
e Ferguson, Information Officer

J
FOR IMMEDIATE RELEASE ’ JANUARY 29, 1986

JUNEAU— DEC Commissioner Bill Ross today testified on behalf i/f Governor
Bill Sheffield before the House Resources Committee in favor of House Bill
470, a measure that would establish 4n Qil and Hazardous Substance Release
Fund to deal with spills of hazardous substances. The bill is sponsored
by Rep. Mike Davis of Fairbanks. If passed by the Legislature, it would
broaden the State's current Oil Spill Response Fund to allow the cleanup
of hazardous substances in addition to oil, gasoline or other petroleum

products.

In his testimony, Commissioner Ross indicated the proposed legislation
would fill a gap in the State's available tools for dealing with improper
hazardous waste disposal or spills. He said, "Access to federal funds for
cleanup may not be as prompt as required and funds may not always be
available, since the federal ranking system may not assign a sufficiently
high priority for many spill occurrences or cleanup needs in Alaska.
Federal priorities are weighted toward highly populated areas." Many
situations that require prompt, professional response occur in remote
areas, adding to the difficulty of cleanup efforts.

Ross explained that HB 470 creates the mechanism for prompt response when
spills or improper disposal require either immediate removal or costly
-MORE-



PAGE 3
respond to small or moderate emergencies and cleanups, site investigations
of major hazardous spill or disposal sites, and for matching funds needed
to obtain EPA monies from the federal Superfund program. State funding
required to initiate the program could thus be limited to the $1 million
range. He explai ed, "For l'arge, expensive cleanups where EPA superfund
dollars are not available, DEC should not use this emergency fund. A
better option would he to seek capital budget appropriations for any major
cleanups, thus allowing for the appropriate level of public scrutiny and
debate on major projects, or if absolutly necessary, provide statutory
authority for the Governor to declare an emergency and tap funds

designated for that purpose.”

Poss said, "The legislation has strong appeal because it is
straightforward, providing the ability to do what has to be done promptly
and efficiently, minimizing confusion as to whether there is adequate
funding and available staff to do the job. It would give DEC a way to
manage and coordinate responses regardless of who is responsible, where
the event has occurred, and what has been released. Once proper cleanup
has been completed, DEC can levy enforcement penalties and recover
expenses charged to the fund."



HOUSE BILL NO. 470

An Act Relating to the Release of 0Oil, and Hazardous
Substances; and Providing for an Effective Date

Testimony presented by James M. Pc”ey, ARCO Alaska, Inc.
to the House Resources Committee, January 29, 1986.

Mr. Chairman and members of the committee, my name is Jim
Posey. I am the Manager of Issues Advocacy. I have with
me today Mr. Thomas R. Fink, the Environmental Conserva-—
tion Manager.

We appreciate the opportunity to present this testimony
today on this very 1important piece of legislation. ARCO
Alaska, 1Inc., 1is a concerned corporate citizen and

we consider environmental protection to be a paramount
concern in our total activities and encourage environ-—
mental statutes that are based on scientific facts and
urgqe that they be adopted and implemented in a sound and
cost effective manner.

ARCO Alaska, 1Inc. has reviewed HB 470 and is of the
opinion that it does little to enhance environmental
protection, and it circumvents the normal appropriations
process.

To the extent that legislators feel that the existing
statutory framework should be changed to provide for an
oil and hazardous spill fund, modification of existing AS
46, Chapter 04, would seem to be a more appropriate
vehicle for expansion to include hazardous substances.

While we recognize that there may be a legitimate need to
expand the existing statute to include hazardous sub—
stances requiring a spiller to clean those substances up
and respond in damages, we do not feel that establishing a
fund without adequate safeguards on its expenditures 1is a
wise course or one that enhances environmental protection.

In this time of falling revenues to the State, it is not
appropriate to establish a new special purpose fund that
would siphon off general .revenues that would escape the

close scrutiny of the appropriations process.

Therefore, we do not believe that this legislation 1is
necessary or fiscally responsible. Existing state and
federal statutes, such as the Superfund (CERCLA), ade—
quately address the environmental concerns for which this
bill is intended.
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. 470

The Department of Environmental Conservation, as the administrator of the
"Oil and Hazardous Substance Release Response Fund" will transfer [undm?
bY Reimbursable Services Agreement to the Department of Labor. This wil
allow the Department of C[abor to meet its responsibilities under the
proposed Section 46.08.040(3).

The $5000 travel monies will be used to send two industrial health consul-
tants to the Environmental Protection Agency's (EPA's) Hazardous Materials
Incidence Operations training course. It is estimated that it will cost
$2.500 each. The course is held at EPA's New JerseY training famhty.
This will assure that the Department's Occupational Safety and Health
Consultation Section will have persons with knowledge to assist employers
set up training programs.

The $5000 in commodities will be used to purchase hooks and other written
materials and films or video tapes recommended by EPA that can be loaned
ovt to employers who need audio visual materials for their training
classes.

This fiscal note assumes, though the bill has an "immediate effective
date”, the funding for the above will not be available until FY 87.
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Offered: 2/10/86
Referred: Finance

Original sponsors: H%\Hgy Kg?oa?n,

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 470 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the release of oil and hazardous

substances; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46 is amended by adding a new chapterto read:
CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE, "he legislature finds and declares
that the release of oil or hazardous substances into the environment
presents a real and substantial threat to the public health and wel-
fare, to the environment, and to the economy of the state. The legis-
lature therefore concludes that it is in the best interest of the
state and its citizens to provide a readily available fund for the
payment of the expenses incurred by the Department of Environmental
Conservation in the protection of the environment of the state from
the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (a) There is established in
the state general fund the oil and hazardous substance release re-
sponse fund. The fund shall be administered by the commissioner of
environmental conservation, but the commissioner of revenue shall be
the custodian of the fund.

(b) Money from an appropriation made to the fund remaining in
the fund at the end of a fiscal year remains available for expenditure
In successive fiscal years.

(c) The fund shall be used for actual expenses incurred under
AS 46.08.040. The fund may not be used for capital improvements.
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Sec. 46.08.020. FINANCING OF THE FUND. The legislature may
appropriate from the following sources to the fund:

(1) money received from federal, state, or other sources or
from a private donor;

(2) money recovered or otherwise received fr'-m parties
responsible for the containment and cleanup of oil or a hazardous
substa ice at a specific site, but excluding funds from performance
bonds and other forms of financial responsibility held in escrow
pending satisfactory performance of a privately financed response
action;

(3) fines, penalties, or damages recovered under this
chapter or other law for costs incurred by the state as a result of
the release or threatened release oi oil or a hazardous substance.

Sec. 46.08.030. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. It is theintent of thelegislature and declared
to be the public policy of the state that funds for the abatement of a
release of oil or a hazardous substance will always be available.

See. 46.08.040. PURPOSES OF THE FUND. Subject to the approval
of the governor, the commissioner may use money from the fund to

(1) contain and clean up releases or threatened releases of
oil or a hazardous substance;

(2) undertake plans, inspections, sampling, tests, inves-
tigations, public notification, damage assessment, surveys, analyses,
engineering, construction, operations, and maintenance necessary or
appropriate to contain and clean up releases or threatened releases of
oil or hazardous substances;

(3) help the Department of Labor to assist emergency
response employers in developing safety education programs under AS
18.60 for employees who may be called upon to respond to a release of
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oil or a hazardous substance;

(4) provide matching funds for participation in federal oil
discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre-
hensive Environmental Response, Compensation and Liability Act of
1980); and

(5) recover the cost to the state or to a municipality of a
containment and cleanup resulting from the release or the threatened
release of oil or a hazardous substance.

Sec. 46.08.050. RECORDS OF THE FUND. (a) The department shall
maintain accounting records showing the income and expenses of the
fund.

(b) By July 1 of each year, the department shall determine the
projected cost for the following fiscal year of monitoring, operating,
and maintaining sites where response has been completed or is expected
to be continued during the fiscal year.

(c) The commissioner shall consult with the commissioner of
revenue and the governor before adopting regulations governing fund
accounting. The department shall develop procedures and adopt rules
governing the expenditure of, and accounting for, money expended from
the fund, and may not delay implementation of this chapter pending the
effective date of the procedures and rule .

(d) The proper state officer shall pay disbhursements from the
fund on presentation of vouchers signed by the governor or the gover-
nor's authorized representative.

Sec. 46.08.060. REPORT TO THE LEGISLATURE. ~ The commissioner
shall submit a report to the governor and to the legislature not later
than the 10th day following the convening of each regular session of
the legislature. The report may include information considered sig-
nificant by the commissioner but must include:
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(1) the amount of money expended under AS 46.08.040 during
the preceding fiscal year; and

(2) the amount and source of money received and money
recovered during the preceding fiscal year as specified in AS 46.08.-
020.

Sec. 46.08.070.  REIMBURSEMENTFOR CONTAINMENTAND CLEANUP. (a)
The commissioner shall seek reimbursement promptly under this section,
AS 46.03.760(e), or federal law for the cost incurred in the cleanup
or containment of oil or a hazardous substance that has heen released.

(b) The attorney general, at therequest of the commissioner,
may seek to recover money expended by the department under this chap-
ter or other law to contain and clean up oil or a hazardous substance
that has been released or to control the threatened release of oil or
a hazardous substance.

Sec. 46.08.080. REGULATIONS.  The commissioner shall adopt
requlations necessary to implement the provisions of this chapter.

Sec. 46.08.900. DEFINITIONS. In this chapter

(1) "capital  improvement" includes construction,
renovation, repair of, and improvement to, a building, but does not
include other improvements to real property, such as construction of a
dike or retaining wall;

(2) "commissioner" means the commissioner of environmental
conservation;

(3) “"containment and cleanup" includesthe direct and
indirect efforts associated with the prevention, abatement, contain-
ment, or removal of a hazardous substance, the restoration of the
environment to its former state, and incidental administrative costs;

(4) "department"means the Department of  Environmental
Conservation;
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(5) "employee" means a person who works for an employer in

a place that is not used primarily as a personal residence;

(6) "employer" means a person, including the state and a

political subdivision of the state, who has one or more employees
working in a place that is not uued primarily as a personal residence;

(7) "fund" means the oil and hazardous substance release

response fund;

(8) "hazardous substance" means
(A) an element or compound that, when it enters into
or on the surface or subsurface land or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;
or
(B) a substance defined as a hazardous substance under
state or federal law or by regulations adopted under state or
federal law;
(9) "oil" means, petroleum products of any kind and in any

form, whether crude, refined, or a petroleum by-product, including
petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily
refuse, oil mixed with other wastes, liquified natural gas, propane,
butane, and other liquid hydrocarbons regardless of specific gravity;

(10) "release" means an intentional or unintentional release

into the environment of the state.
* Sec. 2. AS 46 is amended by adding a new chapter to read:

CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.
Sec. 46.09.010. REPORT OF HAZARDOUS SUBSTANCE ~RELEASES. (a)

Except as provided in (b) of this section,a person in  charge of a
vehicle, vessel or container from which, or a place at which, a
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hazardous substance is released shall report the release to the
department and appropriate public safety agencies promptly after
learning of the release,

(b) The commissioner may enter into an agreement with a person
for the periodic reporting of a controlled release of a hazardous
substance if the release is not into water.

Sec. 46.09.020. CONTAINVENT AND CLEANUP OF A RELEASED HAZARDOUS
SUBSTANCE.  (a) A person who causes a release of a hazardous sub-
stance shall make reasonable efforts to contain and clean wup the
hazardous substance promptly after learning of the release, unless the
commissioner determines

(1) after consulting the Environmental Protection Agency or
appropriate public safety agencies, that containment or cleanup is
technically infeasible;

(2)  that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated; or

(3)  that containment or cleanup would pose a greater threat
to human life or health than the release itself.

(b)  The commissioner shall develop guidelines prescribing
ger.eral procedures and methods to be wused in the containment and
cleanup of a hazardous substance.

(c) If the commissioner determines that the containment or
cleanup of a hizardous substance undertaken is inadequate, the commis-
sioner may direct the person undertaking the containment or cleanup to
cease and may undertake the containment or cleanup directly or by
contract.

(d) If it appears to the commissioner that the cause or respon-
sibility for the release of a hazardous substance is unclear orunex-
plained, the commissioner may immediately undertakethe containment
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and cleanup of the release unless the commissioner determines

(1) after consulting the Environmental Protection Agency or
appropriate public safety agencies, that containment or cleanup is
technically infeasible;

(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated; or

(3) that containment or cleanup would pose a greater threat
to human life or health than the release itself.

(e) The commissioner shall enter into agreement with the En-
vironmental Protection Agency, and may enter into agreements with
other persons and municipalities, in order to

(1) facilitate a coordinated and effective hazardous sub-
stance release response in the state;

(2) provide for cooperative hazardous substance release
notification procedures; or

(3) provide for cooperative review of hazardous substance
release response contingency plans submitted to the department.

Sec. 46.09.030. DISASTER EMERGENCIES. ~ The commissioner may
request the governor to determine that an actual or imminent release
of a hazardous substance constitutes a disaster emergency under
AS 26.23. If the governor declares a disaster emergency under AS 26.-
23, the commissioner may assist the adjutant general in the relief of
the emergency.

Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT AND CLEANUP.
The commissioner may contract with a person or a municipality for
personnel, equipment, or services that may be useful to carry out the
requirements of this chapter. [If the commissioner determines that it
is infeasible to contract with a person or a municipality, the commis-
sioner may establish and maintain containment and cleanup personnel,
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equipment, and supplies necessary to carry out the requirements of
this chapter.

Sec. 46.09.050. PEACE OFFICERS.  Employees of the department
designated by the commissioner as enforcement officers in the imple-
mentation of this chapter are peace officers of the state.

Sec.46.09.060. COMPACTS AUTHORIZED. ~ The governor may enter
into supplementary agreements, reciprocal arrangements, and compacts
with another state or country for the implementation of this chapter
subject to the approval of the Congress of the United States, if
required, under the Constitution of the United States.

Sec.46.09.070. MUNICIPALITIES. (a) t+ a provision ot this
chapter or of a regulation adopted by the commissioner under this
chapter conflicts with the charter, ordinance, or regulation of a
municipality, the provision of this chapter or of the regulation
adopted by the commissioner under this chapter prevails.

(b) Authority to contain, clean up, or prevent a release or
threatened release of oil or of a hazardous substance, and to exercise
other powers necessary to implement AS 46.08 - AS46.09, are granted
to municipalities that do not otherwise have that authority. Except
as provided in (a) of this section, a municipality may exercise its
police power within the area of the municipality.

Sec.46.09.080.  REGULATIONS. ~ The ccmmissioner shall adopt
requlations necessary to implement the provisions of this chapter.

Sec.46.09.900. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of environmental
conservation;

(2) "containment and cleanup" includes the direct and
indirect efforts associated with the prevention, abatement, contain-
ment, or removal of a hazardous substance, the restoration of the
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environment to its former state, and incidental administrative costs;
(3) “department" means the Department of Environmental
Conservation;
(4) "hazardous substance" means
(A) an element or compound that, whenit enters into
or on the surface or subsurface land or water of the state,
presents an imminent and substantial ~'nger to the public health
or welfare, or to fish, animals, ve--Ation, or any part of the
natural habitat in which fish, anit.-Is, or wildlife may be found:
or
(B) a substance defined asa hazardous substance under
state orfederal law or by regulations adopted under state or
federal law;
(5) "release" means an intentional or unintentional release
into the environment of the state.
Sec. 3. AS 26.23.050(b) is amended to read:

(b) Whenever, and to the extent that, money is needed to cope
with a disaster, the first recourse shall be to funds regularly appro-
priated to state and local agencies. The second recourse shall be to
funds available in the disaster relief fund or the oil and hazardous
substance release response fund, as appropriate. If money available
from these sources is insufficient, and if the governorfindsthat
other sources of money to cope with the  disaster  arenotavailableor
are insufficient, the governor may, notwithstanding any limitation
imposed by AS 37.07.080(e), transfer and spend money appropriated for
other purposes or, in situations involving natural disasters, borrow
from the United States government or other public or private sources
for a term not to exceed two years.

* Sec. 4. AS 26.23.230(1) is amended to read:
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(1) “disaster" means the occurrence or imminent threat of
widespread or severe damage, injury, or loss of life or property
resulting from any natural or nonmilitary man-made cause including,
but not limited to, fire, flood, earthquake, landslide, mudslide,
avalanche, wind-driven water, weather condition, tsunami, [OIL SPILL
OR OTHER WATER CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT
DAl\IIGER OR DAMAGE], volcanic activity, epidemic, air contamination,
blight, infestation, explosion, riot, equipment failure, or shortage
of food, water, fuel, or clothing, or the release of oil or a hazard-
uus substance requiring prompt action to avert environmental danger or
damage;

*Sec. 5. AS 37.05.159 is amended by adding a new subsection to read:

(g) Notwithstanding the provisions of (b) of this section and
AS 37.07.080(e), the governor may transfer $1,000,000 during a fiscal
year from the reserve for emergency operating expenses account to the
oil and hazardous substance release response fund (AS 46.08).

*Sec. 6. AS 44.19.050 is amended to read:

Sec. 44.19.050.  DEFINITION. In AS 44.19.048 and 44.19.049,
"disaster” means the occurrence or imminent threat of widespread or
severe damage, injury, or loss of life or property resulting from any
natural or man-made cause including, but not limited to, fire, flood,
earthquake, landslide, avalanche, wind-driven water, weather condi-
tion, tsunami, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRING
EMERGENCY ACTION TO AVERT DAMAGE,] volcanic activity, epidemic, air
contamination, blight, infestation, explosion, [OR] riot, or the
release of oil or a hazardous substance requiring prompt action to
avert environmental danger or damage.

*Sec. 7. AS 46.03.290(a) is amended to read:
(@ When the department finds that an actual or imminent

CSHB 470 (Res) -10-



discharge of oil, a hazardous substance, or flow level radioactive
materials to the air, water, land or subsurface land of the state
poses an immediate threat to the public health or welfare, or the
environment of the state, it may issue an order declaring an emergency
and directing a person or persons to take action the department
believes necessary to meet the emergency, and protect the public
health, welfare, or environment.
* Sec. 8. AS 46.03.760(a) is amended to read:

(a) A person who violates or causes or permits to be violated a
provision of this chapter other than AS 46.03.250 - 46.03.314, or a
provision of AS 46.04 or AS 46.09, or a regulation, a lawful order of
the department, or a permit, approval, or acceptance, or term or
condition of a permit, approval, or acceptance issued under this
chapter or AS 46.04 or AS 46.09 is liable, in a civil action, to the
state for a sum to be assessed by the court of not less than $500 nor
more than $100,000 for the initial violation, nor more than $5,000 for
each day after that on which the violation continues, and that shall
reflect, when applicable,

(1)  reasonable compensation in the natureof liquidated
damages for any adverse environmental effects caused by the violation,
that shall be determined by the court according tothe toxicity,
degradability and dispersal characteristics of the substance dis-
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;

(2)  reasonable costs incurred by the statein detection,
investigation, and attempted correction of the violation;

(3) the economic savings realized by the person in not
complying with the requirement for which a violation is charged.

* Sec. 9. AS 46.03.765 is amended to read:
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Sec. 46.03.765.  INJUNCTIONS. The superior court has jurisdic-
tion to enjoin a violation of this chapter® [OR] AS 46.04, or AS 46.09
or of a regulation, a lawful order of the department, or permit,
approval, or acceptance, or term or condition of a permit, approval,
or acceptance issued under this chapter™ [OR] AS 46.04, or AS 46.09.
In actions brought under this section, temporary or preliminary relief
may be obtained upon a showing of an imminent threat  of continued
violation, and probable success on the merits, without  the necessity
of demonstrating physical irreparable harm. The balance of equities
in actions under this section may affect the timing of compliance, but
not the necessity of compliance within a reasonable period of time.
* Sec. 10. AS 46.03.780(a) is amended to read:
(a) A person who violates a provision of this chapter® [OR]
AS 46.04, or AS 46.09, or who fails to perform a duty imposed by this
chapter™ [OR] AS 46.04, G. AS 46.09, or violates or disregards an
order, permit, or other determination of the department made under the
provisions of this chapter [OR] AS 46.04, or AS 46.09. respectively,
and thereby causes the death of fish, animals, orvegetation orother-
wise injures or degrades theenvironment of the state isliable to the
state for damages.
* Sec. 11, AS 46.03.790(a) is amended to read:
(a) Except as provided in (d) - (f) of this section, a person
who negligently violates a provision of this chapter® [OR] AS 46.04,
or AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a permit,
approval, or acceptance issued under this chapter™ [OR]  AS46.04, or
AS 46.09 is guilty of a class B misdemeanor.
* Sec. 12 AS 46.03.790(b) is amended to read:
(b) Except as provided in (d) - (f) of this section, a person
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who knowingly violates a provision of this chapter® [OR] AS 46.04, or
AS 46.09, or of a regulation, lawful order of the department, or
permi*', approval, or acceptance, or term or condition of a permit,
approval, or acceptance issued under this chapter® [OR] AS46.04, or
AS 46.09 is gquilty of a class A misdemeanor.

* Sec. 13, AS 46.03.790(d) is amended to read:

(d) Notwithstanding (a) and (b) of this section, a person who
fails to provide or falsely states information required under AS 46.-
03.755" [OR] AS 46.04, or AS 46.09 is gquilty of a misdemeanor and,
upon conviction, is punishable by a fine of not more than $25,000, or
by imprisonment for not more than one year, or by both. Each unlawful
act constitutes a separate offense.

* Sec. 14, AS 46.04.010 is amended to read:

Sec. 46.04.010.  REIMBURSEMENT FOR CLEANUP EXPENSES. The de-
partment shall promptly seek reimbursement [, EITHER] under AS 46.03.-
760(e). AS 46.08.070, or from an applicable federal fund, for the
expenses it incurs in cleaning up or containing a discharge of oil.
|f the department obtains reimbursement for a portion of its expenses
from a federal fund, the remainder of the expenses incurred may be
recovered under AS 46.03.760(e) or AS 46.08.070. Money received hy
the department under this section shall be deposited in the general
fund and may be appropriated by the legislature to the oiland hazar-
dous substance release response fund (AS 46.08).

* Sec. 15,  Not later than January 1, 1987, the  commissioner of
environmental conservation shall develop guidelines under AS 46.09.020,
added by sec. 2 of this Act.

* Sec. 16, Not later than October 1, 1987, the  commissioner of
environmental conservation shall adopt regulations under AS 46.09.080,
added by sec. 2 of this Act.
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1 * Sec. 17. This Act takes effect immediately in accordance with AS 01.-
2 10.070(c).
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Introduced: 1/13/86

Referred: Resources and

Finance
BY DAVIS,KOPONEN.riRLEY,
SZYMANSKI ,GOLL ,GRUENBERG,
JENKINS ,NAVARRE,SUND,
MARROU ,GRUSSENDORF,

IN THE HOUSE PIGNALBERI AND M.M.MILLER

HOUSE BILL NO. 470
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the release of oil and hazardous
substances; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46 is amended by adding a new chapter to read:
CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The legislature finds and declares
that the release of oil or hazardous substances into the environment
presents a real and substantial threat to the public health and wel-
fare, to the environment, and to the economy of the state. The legis-
lature therefore concludes that it is in the best interest of the
state and its citizens to provide a readily available fund for the
payment of the expenses i"curred by the Department of Environmental
Conservation in the protection of the environment of the state from
the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (@) There is established in
the state general fund the oil and hazardous substance release re-
sponse fund. The fund shall be administered by the commissioner of
environmental conservation, but the commissioner of revenue shall be
the custodian of the fund.

(b) Money from an appropriation made to the fund remaining in
the fund at the end of a fiscal year remains available for expenditure
in successive fiscal years.

Sec. 46.08.020. FINANCING OF THE FUND. The legislature may

appropriate from the following sources to the fund:
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(1) money received from federal, state, or other sources or
from a private donor;

(2) money recovered or otherwise received from parties
responsible for the containment and cleanup of oil or a hazardous
substance at a specific site, but excluding funds from performance
bonds and other forms of financial responsibility held 1in escrow
pending satisfactory performance of a privately financed response*
action;

(3) fines, penalties, or damages re.evered under this
chapter or other law for :osts incurred by tije state as a result of
the release or threatened release of oil or a hazardous substance.

Sec. 46.08.C30. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. (a) It is the intent of the legislature and
declared to be the public policy of the state that funds for the
abatement of a release of oil or a hazardous substance will always be
available.

(b) Notwithstanding the establishment of ths fund under AS 46.-
08.010, the commissioner shall, to the extent available, prefer funds
appropriated to the department in the abatement of a release of oil or
a hazardous substance. If appropriated funds are not available, then
the commissioner may use money from the fund or, if the governor
issues a proclamation of a disaster emergency underAS 26.23, funds
available for disaster relief under AS 26.23.050may be wused 1in the
abatement of a release of oil or a hazardous substance.

Sec. 46.08.040. PURPOSES OF THE FUND. Subject to the approval
of the govern r, the commissioner may use money fromthefund to

(1) contain and clean up releases or threatened releases of
oil or a hazardous substance;

) undertake plans, inspections, sampling, tests,
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investigations, surveys, analyses, engineering, construction, opera-
tions, and maintenance necessary or appropriate to contain and clean
up releases or threatened releases of oil or hazardous substances;

(3) facilitate the efforts of the Department of Labor under
AS 18.60 to assist employers to develop safety education programs for
employees who may be called upon to respond to a release of oil or a
hazardous substance;

(4) provide matching funds for participation in federal oil
discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre-
hensive Environmental Response, Compensation and Liability Act of
1980); and

(5) recover the cost to the state or to a municipality of a
containment and cleanup resulting from the release or the threatened
release of oil or a hazardous substance.

Sec. 46.08.050. RECORDS OF THE FUND. (a) The department shall
maintain accounting records showing the income and expenses of the
fund.

(b) By July 1 of each year, the department shall determine the
projected cost for the following fiscal year of monitoring, operating,
and maintaining sites where response has been completed or is expected
to be continued during the fiscal year.

(c) The commissioner shall consult with the commissioner of
revenue and the governor before adopting regulations governing fund
accounting. The department shall develop procedures and adopt rules
governing the expenditure of, and accounting for, money expended from
the fund, and may not delay implementation of this chapter pending the
effective date of the procedures and rules.

(d) The proper state officer shall pay disbursements from the

fund on presentation of vouchers signed by the governor or the
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governor®"s authorized representative.

Sec. 46.08.060. REPORT TO THE LEGISLATURE. The commissioner
shall submit a report to the governor and to the legislature not later
than the 10th day following the convening of each regular session of
the legislature. The report may include information considered sig-
nificant by the commissioner but must include:

(1) the amount of money expended under AS 46.08.040 during
the preceding fiscal year; and

(2) the amount and source of money received and money
recovered during the preceding fiscal year as specified in AS 46.08.-
020.

Sec. 46.08.070. REIMBURSEMENT FOR CONTAINMENT AND CLEANUP. @
The commissioner shall seek reimbursement promptly under this section,
AS 46.03.760(e), or federal law for the cost incurred in the cleanup
or containment of oil or a hazardous substance that has been released.

(b) The attorney general, at the request of the commissioner,
may seek to recover money expended by the department under this chap-
ter or other law to contain and clean up oil or a hazardous substance
that has been released or to control the threatened release of oil or
a hazardous substance.

Sec. 46.08.080. REGULATIONS. The commissioner shall adopt
regulations necessary to implement the provisions of this chapter.

Sec. 46.08.900. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of environmental

conservation;
(2) "containment and cleanup” includes the direct and
indirect efforts associated with the prevention, abatement, contain-

ment, or removal of a hazardous substance, the restoration of the

environment to its former state, and incidental administrative costs;
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vehicle, vessel or container from which, or a place at which, a haz-
ardous substance is released shall report the release to the depart-
ment promptly after learning of the release.

(b) The commissioner may enter into an agreement with a person
for the periodic reporting of a controlled release of a hazardous
substance if the release is not into the water of the state.

Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A RELEASED HAZARDOUS
SUBSTANCE. (a) A person who causes a release of a hazardous sub-
stance shall make reasonable efforts to contain and clean up the
hazardous substance promptly after learning of the release, unless the
commissioner determines

(1) after consulting the Environmental Protection Agency,
that containment or cleanup is technically infeasible; or

(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated.

(b) The commissioner shall adopt regulations prescribing proce-
dures and methods to be used in the containment and cleanup of a
hazardous substance and in the disposal of waste from the containment
or cleanup.

(c) If the commissionerdetermines that the containment or
cleanup of a hazardous substance undertaken is inadequate, the commis-
sioner may direct the person undertaking the containment or cleanup to
cease and may undertake the containment or cleanup directly or by
contract.

(d) If it appears to the commissioner that the cause or respon-
sibility for the release of a hazardous substance is unclelr or unex-
plained, the commissioner may immediately undertake the containment
and cleanup of the release unless the commissioner determines

(1) after consulting the Environmental Protection Agency,
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(3) "department"™ means the Department of Environmental
Conservation;

(4) "employee"™ means a person who woi"ks for an employer in
a place that is not used primarily as a personal residence;

(5) "employer™ means a person, ir.-.luding the state and a
political subdivision of ti state, who has one or more employees
working in a place that is not used primarily as a personal residence;

(6) "fund" means the oil and hazardous substance release
response fund;

(7) "hazardous substance" means

(A) an element or compound that, when it enters into
or on the surface or subsurface Jland or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;

(B) a substance defined as a hazardous substance under
state or federal law or by regulations adopted under state or
federal law;

(8) "oil"™ means petroleum products of any kind and 1in any
form, whether crude, refined, or a petroleum by-product, including
petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily
refuse, oil mixed with other wastes, liquified natural gas, propane,
butane, and other liquid hydrocarbons regardless of specific gravity;

(9) "release" means an intentional or unintentional release

into the environment of the state.

* Sec. 2. AS 46 is amended by adding a new chapter to read:

CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.
Sec. 46.09.010. REPORT OF HAZARDOUS SUBSTANCE RELEASES. (€))

Except as provided in (b) of this section, a person in charge of a
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that containment or cleanup is technically infeasible; or
(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated.

(e) The commissioner shall enter into agreement with the En-
vironmental Protection Agency, and may enter into agreements with
other persons, in order to

(1) facilitate a coordinated and effective hazardous sub-
stance response in the state; or

(2) provide for cooperative hazardous substance release
notification procedures.

Sec. 46.09.030. DISASTER EMERGENCIES. The commissioner may
request the governor to determine that an actual or imminent release
of a hazardous substance constitutes a disaster emergency under
AS 26.23. If the governor declares a disaster emergency under
AS 26.23, the commissioner may assist the adjutant general in the
relief of the emergency.

Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT AND CLEANUP.
The commissioner may contract with a person or a municipality of the
state for personnel, equipment, or services that may be useful to
carry out the requirements of this chapter. If the commissioner
determines that it is infeasible to contract with a person or a munic-
ipality in the state, the commissioner may establish and maintain
containment and cleanup personnel, equipment, and supplies necessary
to carry out the requirements of this chapter.

Sec. 46.09.050. PEACE OFFICERS. Employees of the department
designated by the commissioner as enforcement officers in the imple-
mentation of this chapter are peace officers of the state.

Sec. 46.09.060. COMPACTS AUTHORIZED. The governor may enter

into supplementary agreements, reciprocal arrangements, and compacts
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with another state or country for the implementation of this chapter
subject to the approval of the Congress of the United States, if
required, under the Constitution of the United States.

Sec. 46.09.070. MUNICIPAL POWERS. (@) If a provision of this
chapter or of a regulation adopted by the commissioner under this
chapter conflicts with the charter, ordinance, or regulation of a
municipality of the state, the provision of this chapter or of the
regulation adopted by the commissioner under this chapter prevails.

(b) Except as provided in (a) of this section, a municipality of
the state may exercise its police power within the area of the munic-
ipality.

Sec. 46.09.080. REGULATIONS. The commissioner shall adopt
regulations necessary to implement the provisions of this chapter.

Sec. 46.09.900. DEFINITIONS. In this chapter

(1) "commissioner"™ means the commissioner of environmental
conservation;

(2) "containment and cleanup” includesthe direct and
indirect efforts associated with the prevention, abatement, contain-
ment, or removal of a hazardous substance, the vrestoration of the
environment to its former state, and incidental administrative costs;

(3) "department™ means the Department of Environmental
Conservation;

(4) "hazardous substance" means

(A) an element or compound that, when it enters into
or on the surface or subsurface Jland or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;

or
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(B) a substance defined as a hazardous substance under
state or federal law or by regulations adopted under state or
federal law;

(6) "release"™ means an intentional or unintentionél release
into the environment of the state.

Sec. 3. AS 26.23.230(1) is amended to read:

(1) "disaster" means the occurrence or imminent threat of
widespread or severe damage, injury, or loss of life or property
resulting from any natural or nonmilitary man-made cause including,
but not limited to, fire, flood, earthquake, landslide, mudslide,
avalanche, wind-driven water, weather condition, tsunami, [OIL SPILL
OR OTHER WATER CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT
DANGER OR DAMAGE], volcanic activity, epidemic, air contamination,
blight, infestation, explosion, riot, equipment failure, or shortage
of food, water, fuel, or clothinR, or the release of oil or a hazard—
ous substance requiring prompt action to avert environmental danger or
damage;

Sec. 4. AS 37.05.159 is amended by adding a new subsection to read:

(g) Notwithstanding the provisions of (b) of this section and
AS 37.07.080(e), the governor may transfer a maximum of $10,000,000
during a fiscal year from the reserve for emergency operating expenses
account to the oil and hazardous substance release response fund
(AS 46.08).

Sec. 5. AS 44.19.050 is amended to read:

Sec. 44.19.050. DEFINITION. In AS 44.19.048 and 44.19.049,
"disaster" means the occurrence or imminent threat of widespread or
severe damage, injury, or loss of life or property resulting from any
natural or man-made cause including, but not limited to, fire, flood,

earthquake, landslide, avalanche, wind-driven water, weather
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condition, tsunami, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRING
EMERGENCY ACTION TO AVERT DAMAGE,] volcanic activity, epidenmic, air
contamination, blight, infestation, explosion, [OR] riot, or the
release of oil or a hazardous substance requiring emergency action to
avert environmental danger or damage.

Sec. 6. AS 46.03.290(a) 1is amended to read:

(@) When the department finds that an actual or imminent dis-
charge of oil, a hazardous substance, or low level radioactive mate-
rials to the air, water, land or subsurface land of the state poses an
immediate threat to the public health or welfare, or the environment
of the state, it may issue an order declaring an emergency and direct-
ing a person or persons to take action the department believes neces-
sary to meet the emergency, and protect the public health, welfare, or
environment.

Sec. 7. AS 46.03.760(a) 1is amended to read:

(a) A person who violates or causes or permits to be violated a
provision of this chapter other than AS 46.03.250 - 46.03.314, or a
provision of AS 46.04 or AS 46.09, or a regulation, a lawful order of
the department, or a permit, approval, or acceptance, or term or
condition of a permit, approval, or acceptance issued under this
chapter or AS 46.04 or AS 46.09 is liable, in a civil action, to the
state for a sum to be assessed by the court of not less than $500 nor
more than $100,000 for the initial violation, nor more than $5,000 for
each day after that on which the violation continues, and that shall
reflect, when applicable,

(1) reasonable compensation in t.ie nature of liquidated
damages for any adverse environmental effects caused by the violation,
that shall be determined by the court according to the toxicity,

degradability and dispersal characteristics of the substance
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discharged, the sensitivity of the receiving environment, and the
degree to which the discharge degrades existing environmental quality;
(2) reasonable costs incurred by the state in detection,
investigation, and attempted correction of the violation;
(3) the economic savings realized by the person in not
complying with the requirement for which a violation is charged.
Sec. 8. AS 46.03.765 is amended to read:
Sec. 46.03.765. INJUNCTIONS. The superior courthas jurisdic-
tion to enjoin a violation of this chapter® [OR] AS 46.04, or AS 46.09
or of a regulation, a lawful order of the department, or pernmit,
approval, or acceptance, or term or condition of a permit, approval,
or acceptance issued under this chapter™ [OR] AS 46.04, or AS 46.09.
In actions brought under this section, temporary or preliminary relief
may be obtained upon a showing of an imminent threat of continued
violation, and probable success on the merits, without the necessity
of demonstrating physical irreparable harm. The balance of equities
in actions under this section may affect the timing of compliance, but
not the necessity of compliance within a reasonable period of time.
Sec. 9. AS 46.03.780(a) is amended to read:
(a) A person who violates a provision of this chapter® [OR]
AS 46.04, or AS 46.09, or who fails to perform a duty imposed by this
chapter”™ [OR] AS 46.04, or AS 46.09, or violates or disregards an
OEFer, permit, or other determination of the department made under the
provisions of this chapter® [OR] AS 46.04, or AS 46.09, respectively,
and thereby causes the death of fish, animals, or vegetation or other-
wise injures or degrades the environment of the state is liable to the

state for damages.

* Sec. 10. AS 46.03.790(a) 1is amended to read:

(a) Except as provided in (d) - (f) of this section, a person
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who negligently violates a provision of this chapter® [OR] AS 46.04,
or AS 46.09, or of a regulation, lawful order of thedepartment, or
permit, approval, or acceptance, or term or condition of a pernmit,
approval, or acceptance issued under this chapter™ [OR]JAS 46.04, or
AS 46.09 is guilty of a class B misdemeanor.
*Sec. 11. AS 46.03.790(b) is amended to read:

(b) Except as provided in (d) - (f) of this section, a person
who knowingly violates a provision of this chapter™ [0K] AS 46.04, or
AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a pernmit,
approval, or acceptance issued under this chapter™ [OR] AS 46.04, or
AS 46.09 is guilty of a class A misdemeanor.

*Sec. 12. AS 46.03.790(d) is amended to read:

(d) Notwithstanding (a) and (b) of this section, a person who
fails to provide or falsely states information required under AS 46.-
03.755" [OR] AS 46.04, or AS 46.09 is guilty of a misdemeanor and,
upon conviction, is punishable by a fine of not more than $25,000, or
by imprisonment for not more than one year, or by both. Each unlawful
act constitutes a separate offense.

*Sec. 13. AS 46.04.010 is amended to read:

Sec. 46.04.010. REIMBURSEMENT FOR CLEANUP EXPENSES. The de-
partinent shall promptly seek reimbursement [, EITHER] under AS 46.03.-
760(e), AS 46.08.070, or from an applicable federal fund, for the
expenses it incurs in cleaning up or containing a discharge of oil.
If the department obtains reimbursement for a portion of its expenses
from a federal fund, the remainder of the expenses incurred may be
recovered under AS 46.03.760(e) or AS 46.08.070. Money received by
the department under this section shall be deposited in the general

fund and may be appropriated by the legislature to the oil and
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hazardous substance release response fund (AS 46.08).

e *Sec.

* Sec.

10.070(c).

14.

15.

AS 46.03.758(k) 1is repealed.

This Act takes effect

immediately in accordance with AS 01.-





