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/

T h i s  b i l l  e x p a n d s  t h e  e x c e p t i o n s  to t h e  a u t h o r i t y  to 
c o m p r o m i s e  m i s d e m e a n o r s  f o r  w h i c h  a v i c t i m  h a s  a c i v i l  a c t i o n ,  
u n d e r  A S  1 2 . 4 5 . 1 2 0 ,  to e x c e p t  c e r t a i n  f a m i l y  m e m b e r s  a n d  c e r t a i n  
o t h e r s  h a v i n g  a p a s t  o r  p r e s e n t  l i v i n g  r e l a t i o n s h i p  w i t h  a 
d e f e n d a n t .  T h e  b i l l  a l s o  p r o v i d e s  that a c o u r t  m a y  o r d e r  
r e s t i t u t i o n  to a p u b l i c  o r  n o n p r o f i t  o r g a n i z a t i o n  t h a t  h a s  
p r o v i d e d  c o u n s e l i n g ,  m e d i c a l  o r  s h e l t e r  s e r v i c e s  to t h e  v i c t i m .  
N e i t h e r  o f  t h e s e  n e w  p r o v i s i o n s  w i l l  h a v e  a f i s c a l  i m p a c t  o n  the 
D e p a r t m e n t  o f  Law.

page ?  0f  2



Introduced: 1/13/86
Referred: Judiciary and
Finance

1 IN  T H E  H O U S E  B Y  T H O M P S O N

2 H O U S E  B I L L  NO. 4 63

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  Act e n t itled: "A n  A ct r e l a t i n g  to c r i m i n a l  t r i a l s  and r e s t i t u t i o n . "

7 BE  IT  E N A C T E D  B Y  T HE L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A :

8 * S e c t i o n  1. AS 1 2 . 4 5 . 1 2 0  is a m e n d e d  to read:

9 Sec. 12.45.120. A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H

10 V I C T I M  H AS C I V I L  ACTION. W h e n  a d e f e n d a n t  io h o l d  to a n s w e r  on a

11 c h a r g e  of m i s d e m e a n o r  for w h i c h  th e  p e r s o n  i n j u r e d  b y  t he act consti-

12 t u t i n g  the crime has a  r e m e d y  by a c i v i l  action, the c r ime m a y  be

13 c o m p r o m i s e d  e x cept w h e n  it w a s  c o m m i t t e d

14 (1) b y  or u p o n  a p e a c e  o f f i c e r ,  j u d g e ^  o r  m a g i s t r a t e  w h i l e

15 in the e x e c u t i o n  of the d u t i e s  of that office;

16 (2) riotously;

17 (3) w i t h  an  i n tent to c o mmit a felony;

18 (4) l a r c e n o u s l y ^

19 (5) by assault a g a i n s t

20 (A) a spou s e  or a f o r m e r  s p o u s e  of  the d e f e n d a n t ;

21 (B) a parent, g r a n d p a r e n t ,  child, o r  R r a n d c h i l d  of the

22 d e f e n d a n t ;

23 (C) a m e m b e r  of t h e  s o c i a l  u n i t  c o m p r i s e d  of t h o s e

24 l i v i n g  t o g e t h e r  in the same d w e l l i n g  as the d e f e n d a n t ;  or

25 (D) a p e r s o n  w ho is n ot a s p o u s e  o r  f o r m e r  s p o u s e  of

26 the d e f e n d a n t  but who p r e v i o u s l y  l i v e d  i n  a s p o u s a l  r e l a t i o n s h i p

27 w i t h  the d e f e n d a n t .

28 *  Sec. 2. A S  1 2 . 5 5 . 0 4 5 ( a )  is a m e n d e d  to read:

29 (a) T h e  court m a y  o r d e r  a d e f e n d a n t  c o n v i c t e d  of a n  o f f e n s e  to

-1- H B  463



1 m a k e  r e s t i t u t i o n  as p r o v i d e d  in this s e c u o n , i n c l u d i n g  r e s t i t u t i o n  to

2 a p u b l i c  or  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  that h a s  p r o v i d e d  counsel-

3 ins, m e d i c a l ,  or  s h e l t e r  s e r v i c e s  to the v i c t i m  or  as o t h e r w i s e  au-

4 t h o r i z e d  by law. [IF D E T E R M I N I N G  T H E  A M O U N T  A N D  M E T H O D  OF P A Y M E N T  OF

5 R E S T I T U T I O N ,  T H E  C O U R T  S H A L L  T A K E  I N T O  A C C O U N T  T H E  F I N A N C I A L  R E S O U R C E S

6 OF  T H E  D E F E N D A N T  A N D  THE N A T U R E  OF T H E  D U R D E N  I T S  P A Y M E N T  W I L L  IM-

7 POSE.]

8 * Sec. 3. AS  1 2 . 5 5 . 0 5 1 ( a )  is a m e n d e d  to read:

9 (a) If t he d e f e n d a n t  d e f a u l t s  i n  th e  p a y m e n t  of a f i n e  or any

10 i n s t a l l m e n t  or uf r e s t i t u t i o n  o r  any i n s t a l l m e n t ,  the court m ay o r d e r

11 the d e f e n d a n t  to s h o w  c a use w h y  the d e f e n d a n t  s h o u l d  n ot be s e n t e n c e d

12 to i m p r i s o n m e n t  for non p a y m e n t .  If the d e f e n d a n t  fails to e s t a b l i s h

13 [COURT FINDS] by  a p r e p o n d e r a n c e  of the e v i d e n c e  that the d e f e n d a n t

14 d i d  not i n t e n t i o n a l l y  r e fuse or  f«.il [ D E F A U L T  W A S  A T T R I B U T A B L E  T O  AN

15 I N T E N T I O N A L  R E F U S A L  OR  FAILURE] to m a k e  a g o o d  f a i t h  e f f o r t  to p a y  the

16 f ine or r e s t i t u t i o n ,  the court m ay o r d e r  the d e f e n d a n t  i m p r i s o n e d

17 u n t i l  t h e  o r d e r  of the c o urt is satisfied. A  t e r m  of i m p r i s o n m e n t

18 i m p o s e d  u n d e r  this s e c t i o n  m ay not e x c e e d  o ne d a y  for e a c h  $50 of  the

19 u n p a i d  p o r t i o n  of the fin e  or r e s t i t u t i o n  o r  o ne year, w h i c h e v e r  is

20 shorter. C r e d i t  shall be  g i v e n  t o w a r d  s a t i s f a c t i o n  of  the o r d e r  of

21 t he court for every day a p e r s o n  is i n c a r c e r a t e d  for n o n p a y m e n t  of a

22 fine or  r e s t i tution.

HB 463 - 2 -



MEMORANDUM State of Alaska

TO :
L u A n n  C u t l e r
L e g i s l a t i v e  A s s i s t a n t  t o  
R e p r e s e n t a t i v e  A1 A d a m s

FR O M :
W . C o m  

^stant A t t o r n e y  G e n e r a l

DATE:

F IL E  NO :

TE LE PH O N E  NO : 

S U B JE C T :

A p r i l  2, 1986

4 6 5 - 3 6 7 8  

C S H B  463 (Jud)

Th e  H o u s e  J u d i c i a r y  c o m m i t t e e  s u b s t i t u t e  i n c o r p o r a t e s  a 
m e t h o d  o f  d r a f t i n g  w h i c h  c o u l d  p r e s e n t  p r o b l e m s  in  t h e  future. 
In S e c t i o n  1 o f  t h e  bill, A S  1 2 . 4 5 . 1 2 0  is a m e n d e d  b y  d e l e t i n g  
e x i s t i n g  l a n g u a g e  i n  s u b s e c t i o n  4 (larcenously) a n d  i n s e r t i n g  n e w  
l a n g u a g e  r e g a r d i n g  d o m e s t i c  a s s a u l t s .  If the o l d  s u b s e c t i o n  4 - 
l a r c e n o u s l y ,  is to d e leted, the s u b p a r a g r a p h  4 d e s i g n a t i o n  s h o u l d  
r e m ain, a n d  a n e w  s u b p a r a g r a p h  5, c o n t a i n i n g  t h e  a d d i t i o n a l  l a n­
gu a g e  on d o m e s t i c  a s s a u l t s  s h o u l d  b e  added. T h i s  m e t h o d  w i l l  
p r e c l u d e  a n y  c o n f u s i o n  in t h e  f u t u r e  w i t h  p r i o r  c o u r t  d e c i s i o n s  
t h a t  h a v e  c i t e d  AS 1 2 . 4 5 . 1 2 0 ,  o r  w i t h  a n y  s t a t u t o r y  c r o s s - r e f e r­
ence  w h i c h  m a y  e x i s t  t o  t h e  c u r r e n t  l a n g u a g e  in A S  12.45.120. 
Th i s  is t h e  p r e f e r r e d  m e t h o d  of d r a f t i n g  r e f e r r e d  t o  in p r e v i o u s  
e d i t i o n s  o f  the L e g i s l a t i v e  D r a f t i n g  M a n u a l .

T h e r e f o r e ,  I w o u l d  r e c o m m e n d  to the c o m m i t t e e  t h a t  S e c­
tio n  1 o f  the b i l l  re a d  as follows:

* S e c t i o n  1. AS  1 2 . 4 5 . 1 2 0  is a m e n d e d  t o  read:
Sec. 1 2 . 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  

F O R  W H I C H  V I C T I M  H A S  C I V I L  A C T I O N .  W h e n  a d e f e n d a n t  is h e l d  
to a n s w e r  on a c h a r g e  of  m i s d e m e a n o r  for w h i c h  t h e  p e r s o n  
i n j u r e d  b y  t h e  act c o n s t i t u t i n g  the c r i m e  has a r e m e d y  b y  a 
c i v i l  action, the c r i m e  m a y  be c o m p r o m i s e d  e x c e p t  w h e n  it 
w a s  c o m m i t t e d

(1) b y  o r  u p o n  a p e a c e  o f f i c e r ,  judgex  o r  m a g i s­
tr a t e  w h i l e  in the e x e c u t i o n  of the d u t i e s  of  t h a t  office;

(2) r i o tously;
(3) w i t h  an i n t e n t  to c o m m i t  a felony;
(4) [LARCENOUSLY;]
(5) b y  a s s a u l t  a g a i n s t

(A) the s p o u s e  o f  t h e  d e f e n d a n t ,  u n l e s s  the 
c o u r t  finds t h a t  a d i v o r c e  is p e n d i n g  b e t w e e n  the i n d i­
v i d u a l s  a n d  a r e s t r a i n i n g  o r d e r  a g a i n s t  f u r t h e r  a s s a u l­
tive b e h a v i o r  has b e e n  issued;

(B) a f o r m e r  s p o u s e  o f  the def e n d a n t ;
(C) a p a r e n t ,  g r a n d p a r e n t ,  child, o r  g r a n d­

c h i l d  o f  the def e n d a n t ;
(D) a m e m b e r  of  t h e  s o c i a l  u n i t  c o m p r i s e d  of 

t h o s e  l i v i n g  t o g e t h e r  in t h e  s a m e  d w e l l i n g  as the d e­
fendant; o r

02-00tA(Rov. 10/79)
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L u A n n  C u t l e r
L e g i s l a t i v e  A s s i s t a n t  to 
R e p r e s e n t a t i v e  A1  A d a m s

A p r i l  2, 1986 
P a g e  2

(E) a p e r s o n  w h o  is not a s p o u s e  or fo r m e r  
s p o u s e  o f  t h e  d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  in a 
s p o u s a l  r e l a t i o n s h i p  w i t h  the d e f e n d a n t

If I c a n  be o f  f u r t h e r  a s s i s t a n c e ,  do n o t  h e s i t a t e  to 
c o n t a c t  me.

P W C : e j f : 7 6



DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER - CS HB 463 (J'.diciary) 

March 25, 1986

Support

CSHB 463 - "An Act relating to the authority to compromise certain 
misdeameanors and to the payment of restitution."

The Council on Domestic Violence and Sexual Assault supports CSHB 463. 
Following are comments about the bill.

Section I. Adds domestic violence to the list of exceptions to remedy by a 
civil compromise.

Many battered women do not have the money to obtain legal counsel to 
protect their rights under Alaska statute. They may be unknowingly led to 
believe that a civil compromise is the answer to "the problem" by a 
perpetrator's attorney. The victim believes that this is the appropriate 
course of action because a lawyer says so. Civil compromise gives the 
batterer the message that it is acceptable to use violence to solve 
problems with anger and frustration, because there are no long term 
consequences. Domestic violence cases should not he compromised in this 
manrar.

Section II. Allows providing restitution to an organization that has 
provided counseling, medical or shelter services to a victim of an offense.

Since many agencies that provide services to victims have inadequate 
funding, additional financial support is needed. It is difficult to 
determine if this provision will engender much money for domestic violence 
programs because its use may not be appropriate in most cases. Domestic 
violence programs cannot reveal clients' identities without the express 
permission of the victim and guarantee for the victim's safety. However, 
there may be instances where this could be accomplished and the batterer 
should be held accountable to the victim and pay for harm done to her as 
well as services received.
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TO

F R O M

H e l e n  F i s h e r
L e g i s l a t i v e  A s s i s t a n t  t o  
R e p r e s e n t a t i v e  D a v e  T h o m p s o n

date March 12, 1986

F ILE  N O :

/ick W. C o n h e a d y  
A s s i s t a n t  A t t o r n e y  G 
C h i e f ,  P r e t r i a l  S e r v i c e s

T E LE P H O N E  N O : 4 6 5 - 3 6 7 8

s u b j e c t : P r o p o s e d  C S H B  463
( J u d i c i a r y ) ; 
3 / 1 1 / 8 6  v e r s i o n

Y o u  h a v e  r e q u e s t e d  my  a n a l y s i s  o f  t h e  M a r c h  11 v e r s i o n  
o f  H B  463. In a d d i t i o n  to the p e r t i n e n t  c o m m e n t s  c o n t a i n e d  in m y  
M a r c h  7 m e m o r a n d u m ,  I w o u l d  like to add t h e  f o l l o w i n g :

In S e c t i o n  1 o f  t h e  b i ll, n e w  l a n g u a g e  h a s  b e e n  a d d e d  
p r o v i d i n g  an e x c e p t i o n  to t h e  p r o h i b i t i o n  o n  c i v i l l y  c o m p r o m i s i n g  
d o m e s t i c  a s s a u l t s .  T h a t  e x c e p t i o n  is c o n t a i n e d  in p r o p o s e d  A S
1 2 . 4 5 . 1 2 0  ( 4 ) (A) and p r o v i d e s  " u n l e s s  the c o u r t  f i n d s  t h a t  a d i­
v o r c e  is p e n d i n g  b e t w e e n  t h e  i n d i v i d u a l s  and a r e s t r a i n i n g  o r d e r  
a g a i n s t  f u r t h e r  a s s a u l t i v e  b e h a v i o r  h a s  b e e n  i s s u e d . "  T h i s , d e ­
p a r t m e n t  o p p o s e s  t h i s  n e w  p r o v i s i o n  as c o n t r a r y  to o u r  s t a t e d
p o s i t i o n  a g a i n s t  c o m p r o m i s i n g  d o m e s t i c  a s s a u l t s .  *

%

S u c h  an e x c e p t i o n  w i l l  n o t  f a c i l i t a t e  d i v o r c e  p r o c e e d­
ing s  as t h e  b a t t e r i n g  s p o u s e  w i l l  h a v e  m o t i v a t i o n  to a s s e r t  t h a  
n e c e s s i t y  o f  a c i v i l  c o m p r o m i s e  as a p r e c o n d i t i o n  t o  a less c o n­
t e n t i o u s  d i v o r c e .  F u r t h e r m o r e ,  f e a r  o f  l a p s i n g  s p o u s a l  p r i v i l e g e  
c a u s i n g  d i v o r c e  p r o c e e d i n g s  to  d r a g  on w i t h  the p e n d e n c y  o f  a 
c r i m i n a l  a s s a u l t  p r o s e c u t i o n  are u n f o u n d e d  as the s p o u s a l  p r i v i­
le g e  d o e s  not a p p l y  w h e n  o n e  s p o u s e  is the v i c t i m  - f  the o t h e r  
s p o u s e ' s  c r i m i n a l  act. See R u l e  505 (a) ( 2 ) (D)(i) o f  t h e  A l a s k a  
R u l e s  o f  E v i d e n c e .

S e c t i o n  1 o f  the b i l l  a l s o  c o n t a i n s  the d r a f t i n g  e r r o r  
r e f e r r e d  t o  in m y  i n i t i a l  m e m o r a n d u m .

P r i o r  S e c t i o n  2, f a c i l i t a t i n g  p a y m e n t  o f  r e s t i t u t i o n  t o  
v i c t i m  h a s  b e e n  d e l e t e d  f r o m  the b i l l .

S e c t i o n s  2 a n d  3 o f  t h i s  v e r s i o n  m i r r o r  s e c t i o n  3 a n d  4 
o f  t h e  v e r s i o n  I p r e p a r e d  o n  M a r c h  7.

If I c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  d o  n o t  h e s i t a t e  to  
c o n t a c t  me.
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Support

HB 463 - "An Act relating, to criminal trials and restitution."

The Council on Domestic Violence and Sexual Assault supports HB 463. 
Following are comments about the bill.

Section I. Adds domestic violence to the list of exceptions to remedy by 
civil compromise.

%■« »•

Many battered women do not have the money to obtain legal counsel to 
protect their rights under Alaska statute. They may be unknowingly led to 
believe that a civil compromise is the answer to "the problem" by a 
perpetrator's attorney. The victim believes that this is the appropriate 
course of action because a lawyer says so. Civil compromise gives the 
batterer the message that it is acceptable to use violence to solve 
problems with anger and frustration, because there are no long term 
consequences. Domestic violence cases should not be compromised in this 
manner.

Section II. Allows providing restitution to an organization that has

Since many agencies that provide services to victims have inadequate 
funding, additional financial support is needed. It is difficult to 
determine if this provision will engender much money for domestic violence 
programs because its use may not be appropriate in most cases. Domestic 
violence programs cannot reveal clients' identities without the express 
permission of the victim and guarantee for the victim's safety. However, 
there may be instances where this could be accomplished and the batterer 
should be held accountable to the victim and pay for harm done to her as 
well as services received.



March 28, 1986
Louann Cutler 1 I__________ __________________________
Legislative Aide 1---- ---------------------
Office of Representative A1 Adams 
Pouch ”V"
Juneau, Alaeka 99811 

RE: House Bill 463 

Dear Ms. Cutler:

I recently became aware of efforts on the part of certain apodal 
interest groups within our state aimed at the revision of AS 12.45.120. As 
you taicw, that statute permits judges, in the exercise of their discretion and 
after a full review of the facts as presented by all interested parties, to 
dismiss many misdemeanor actions. Dismissals are, of course, permissible only 
where a victim determines that he or she no longer wishes to pursue the 
action.

The proposed amendments to AS 12.43.120 are aimod at undercutting the 
authority of our judges to dismiss cases involving allegations of domestic 
violence, even though the parsons directly Involved in such matters are 
supportive of dismissal. Presumably, those pressing for revision of the law 
are concerned about the ongoing dynamics of families in which violence has 
occurred. In many instances, concerns with regard to continuing patterns of 
violence within the home are justified. Hie problem with the proposed 
revision is its failure to make allowances for situations where there is no 
evidence of a "cycle of violence” within a hone*

I am an attorney in the Fairbivks area. During the time that I've spent 
in practice, I have handled several cases where dismissal pursuant to AS 
12.45*120 has been sought. Admittedly, I advocated dismissal of these 
matters; but I have never beai an advocate of a complete "hands off" approach 
toward incidents of domestic violence. None of the judges to whom such cases 
have been presented would find such a laissez fair® approach even marginally 
caivinclng. Bach of the judicial officers with whom I have dealt have taken 
great pains to insure that dismissals do not occur where there is evidence of 
ai ongoing problem within a family unit*

In summary, there is a very real need for a case-by-caae review of the 
need for continuing governmental intervention in domestic settings where 
incidents of violence have occurred* Hie existing law creates a vehicle 
through which such a review can be conducted. Hie proponents of the revision 
of AS 12.45.120 ignore the fact that governmental intervention cen often be 
extremely disruptive of families. ihey seek a law which ignores the desires 
of those most directly involved, end assume their dogmatic approach is best in



each and every cane which arises.

I am supportive of vesting continued discretion in our judiciary to 
determine hew to proceed in individual cases. Ohe family members involved in 
such cases have been almost uniformly happy with our tried court's application 
of the existing law. It is, as a result, ny hope that the members of our 
legislature will not adopt the simplistic approach to family problems 
advocated by those who seek revision of AS 12.45.120.

Ttaak you for this opportunity to express ny views on this matter.

Sinoerely,

4 5 3 - / 6 Q I



Alaska Women's Commission

Testimony 
Suzanne Lombardi

HB 463

The legislative committee of the Alaska Women's Commission 

met February 12, 1 986 and expressed support of HB 463, an 

act relating to Criminal Trials and Restitution.

S e c t i o n  I

The Commission believes that domestic violence is a 

viclent crime that should be handled as any other assault

would be by the Judiciary system.

By adding domestic violence to the list of crimes that 

cannot be compromised by civil action, the Alaska State

Lesislature is continuing to send the messsage that this 

crime is clearly unacceptable.

Although, the compromise statute is not: often used, a

court opinion was handed down recently that reinforces the 

Commission's concern. In the Court of Appeals - State of 

Alaska vs. Nelles the court upheld the dismissal of charges 

and the defendent paid $100 restitution to a victim who 

required four stitches in her mouth due to a blow with a

fist. The court said "certainly the state has a valid 

concern: that domestic assaults go unpunished merely

because the victims wish to withdraw t h e i r ' complaints in the 

hope that no further abuse will o c c u r ."...."an ammendment to 

create additional exceptions is clearly a ma tter of 

legislative • .ther tha judicial concern."



This section allows restitution to be provided to an 

>rganization that has provided counceling, medical, or 

shelter services to the victim.

Many women have no insurance and suffer permanent 

physical as well as emotional handicaps because of lack of 

proper medical or counceling services. Furthermore, with 

the severe funding cutbacks, many shelters are in great need 

of additional support and this bill will assure that vital 

services are provided to the victim.

Section~TTT

If the defendant fails to pay restitution he must prove 

his ir.abilit/ to comply was neither intent'.onal nor ir. bad 

faith. /
IKe Alaska Women's Commission believes this bill is 

an^£jL&r— poTTFive step in the direction of eradicating 

violence in Alaska.

Section II
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A l * r v « l  W o m e n .  A id  i n C r u n  I A W A I C I .  

A i b o c u l f V  I o i  V ic t im *  o f V i o 'f f H  r 1 A W j  

A i d i n g  W u m i -n  in  A b u s e  A n d  R j p r  E m e r g e n c ie s  l A W A R t i .  

A l j s l j  W o m e n s  R e s o u r c e  C e n i e r  I A U R C I .  Arclit W o m e n  in  C t i s n  ( A W 1C 1 
B e r in g  S e a  W o m e n  s C r o u p  i B S W C l ,  

C o r d o s a  W o m e n s  R e s o u r c e  C e n l e r  i C W R C l  E n i m o n i k  W o m e n s  Sheller 

K o d ia k  W o m e n 's  R e s o u r c e  &  Cr isis C e n l e r  ( K W R C C I .  M I N .  In c  

M e n 's  S u p p o r t  N e t w o r k  ( M S N ) .  S a l e  &  F e a r -fr e e E n v ir o n m e n t  (S A F E l , 

S ilk an s A g a in s t  F a m il y  V i o l e n c e  ( S A f \ ). 

S o u th w es t er n  A la sk a  C o u n c  I lor the 

P n n e n l i n n  ol C h il d  S e s u a l  Assault I S W A C P C S A I .  

S o u t h  F V n  nsula W o m e n 's  S e r v ic e s  t S W  P Sl; 

T u n d r a  W o m e n 's  C o a l it io n  t T W O .  V a ll e y  W o m e n 's  R e s o u r c e  C en t r r  ( V W ' R O ;

W o m e n  in  C r is is  C o u n s e l i n g  &  A s s is t a n c e  ( W I C C A ) ;  

W o m e n  m  S a l e  H o m e s  ( W I S H ) ;  W o m e n ' s  R e s o u r c e  &  Cr isis C e n t e r  ( W R C O

P O S I T I O N  P A P E R :  H B  4 6 3

The A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  is 

a n o n - p r o f i t  m e m b e r s h i p  o r g a n i z a t i o n  con,posed of t w e n t y  d o m e s t i c  

v i o l e n c e  a n d  s e x u a l  a s s a u l t  p r o g r a m s  t h r o u g h o u t  the s t a t e .  The 
N e t w o r k  s t r o n g l y  s u p p o r t s  HB 463 f o r  the f o l l o w i n g  r e a s o n s :

§£G £ i o n __£: As you a r e  a w a r e ,  o n  F e b r u a r y  7, 1987, the C o u r t  of

A p p e a l s  a f f i r m e d  a d e c i s i o n  made b y  J u d g e  C r u t c h f i e l d  to d i s m i s s  a

m i s d e m e a n o r  a s s a u l t  c h a r g e  a g a i n s t  B r u c e  N e l l e s  p u r s u a n t  to the « 
m i s d e m e a n o r  c i v i l  c o m p r o m i s e  s t a t u t e  in the c a s e  S T A T E  O F  A L A S K A  

vs. B R U C E  N E L L E S .  In t h i s  c a s e ,  the C o u r t  of A p p e a l s  f o u n d  t h a t  A S
1 2 . 4 5 . 1 2 0  a n d  1 2 . 4 5 . 1 3 0  e x p r e s s l y  a u t h o r i z e  the c o u r t  to 

c o m p r o m i s e  m i s d e m e a n o r s  a n d  that the the c o u r t ' s  p o w e r  to d i s m i s s  
is in no w a y  c o n d i t i o n e d  u p o n  the a g r e e  m e n t  of the p r o s e c u t o r .

In the c a s e  of S T A T E  vs. N E L L E S ,  N e l l e s  s t r u c k  h i s  g i r l f r i e n d ,
N a r y  H e n r y ,  on the m o u t h  w i t h  h i s  fi s t  c a u s i n g  a c u t  w h i c h  

r e q u i r e d  fo u r  s t i t c h e s .  S h e  s t a t e d  t h a t  he h a d  n e v e r  a s s a u l t e d  h e r  
on a n y  o t h e r  o c c a s i o n  d u r i n g  t h e i r  y e a r  t o g e t h e r ,  t h e r e  w e r e  no

m e d i c a l  e x p e n s e s ,  n o  l o s s  of w a g e s ,  a n d  t h a t  s h e  d i d  n o t  w a n t  
c i v i l  c o m p e n s a t i o n .  S i n c e  the s t a t e  h a d  n o t  s u g g e s t e d  t h e r e  w a s  

a n y  o n g o i n g  d a n g e r  to the v i c t i m ,  the A p p e a l s  C o u r t  f o u n d  t h a t  
J u d g e  C r u t c h f i e l d  h a d  n o t  a b u s e d  h i s  d i s c r e t i o n  in d i s m i s s i n g  tne 
c a s e .

The c i v i l  c o m p r o m i s e  s t a t u t e s  h a v e  b e e n  r a r e l y  u s e d  in the c o u r t s  

in d o m e s t i c  v i o l e n c e  c a s e s .  O n l y  w i t h i n  r e c e n t  p a s t  h a v e  we s e e n  
t h e s e  s t a t u t e s  e m p l o y e d  for t h i s  p u r p o s e ;  and, u n t i l  n o w ,  o n l y  in 
a few c a s e s .  The N e t w o r k  is v e r y  c o n c e r n e d  t h a t  in l i g h t  of th i s  
r e c e n t  o p i n i o n ,  c i v i l  c o m p r o m i s e  in d o m e s t i c  v i o l e n c e  c a s e s  will 

b e g i n  to be u t i l i z e d  m o r e  r e g u l a r l y .  We s t r o n g l y  u r g e  y o u  to a d o p t  

t h i s  p r o v i s i o n  of t h e  b i l l  a n d  c r e a t e  a n  a d d i t i o n a l  e x c e p t i o n  to 
e x e m p t  d o m e s t i c  d i s p u t e s  f r o m  t h e s e  s t a t u t e s .

O u r  e x p e r i e n c e  in t h i s  f i e l d  t e l l s  us s e v e r a l  t h i n g s :

- W i t h  c o u p l e s  w h o  a r e  v i o l e n t ,  t h e r e  o c c u r s  w h a t  is 
m o s t  o f t e n  r e f e r e d  to as a " c o n t i n u u m  of v i o l e n c e .

The v i o l e n c e  s t a r t s  w i t h  a m i n o r  o f f e n s e  a n d  t h e n
b e c o m e s  mo r e  f r e q u e n t  a n d  mo r e  i n t e n s e .  A r e c e n t  s t u d y  in 

M l n n e a p p o l i s  s h o w e d  t h e r e  w a s  a s u b s t a n t i a l  d e c r e a s e  in 
s e c o n d  time o f f e n d e r s  w h e n  a m a n d a t o r y  a r r e s t  p o l i c y  w a s

a d o p t e d  by t h a t  c o m m u n i t y .  T h e s e  r e s u l t s  a g r e e  w i t h  the w o r k
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c o m p l e t e d  b y  the D o b d a s h e s ,  t w o  o t h e r  h i g h l y  r e g a r d e d  

r e s e a r c h e r s  in the f i eld. T h e y  h a v e  f o u n d  t h a t  the 

m e s s a g e s  s o c i e t y  g i v e s  the b a t t e r e r  a b o u t  w h a t  Is 

p e r m i s s i b l e  b e h a v i o r ,  in the f o r m  of s a n c t i o n s ,  
h a s  a s i g n i f i c a n t  I m p a c t  of t h e i r  f u t u r e  b e h a v i o r .

F o r  t h e s e  r e a s o n ,  the M u n i c i p a l i t y  of A n c h o r a g e  h a s  
r e c e n t l y  a d o p t e d  a no d r o p  p o l i c y  f o r  d o m e s t i c  v i o l e n c e  

c a s e s .  We m u s t  s e n d  a m e s s a g e  to b a t t e r e r s  a n d  t h e i r  v i c t i m s  
t h a t  d o m e s t i c  v i o l e n c e  is u n a c c e p t a b l e  In a n y  form.

- M a n y  d o m e s t i c  v i o l e n c e  c a s e s  p r e c i p i t a t e  d i v o r c e  a n d  
c h i l d  c u s t o d y  c a s e s .  T y p i c a l l y ,  b a t t e r e d  w o m e n  a r e  

a f r a i d  of w h a t  w i l l  h a p p e n  to them o u t s i d e  of the 

c o u r t r o o m  a n d  a r e  t h e r e f o r e  r e l u c t a n t  to t e s t i f y .

The b a t t e r e r  Is in the p o s i t i o n  of p o w e r  w i t h i n  

the r e l a t i o n s h i p .  The Me Iwo r k  is v e r y  c o n c e r n e d  

t h a t  the p r e s s u r e  for the w o m a n  to a g r e e  

to c i v i l l y  c o m p r o m i s e  the c a s e  c o u l d  in s o m e  c a s e s  
be e n o r m o u s .  V i c t i m s  of d o m e s t i c  v i o l e n c e  a r e  

n o t  in a p o s i t i o n  to n e g o t i a t e  an e q u i t a b l e  c i v i l  
c o m p r o m  i s e .

S s s i i o n  II: We v e r y  m u c h  s u p p o r t  t h i s  s e c t i o n  a s  it w o u l d  c l a r i f y

t h a t  r e s t i t u t i o n  c o u l d  be p a i d  to p r o g r a m s  t h a t  o f f e r  s e r v i c e s  to 

v i c t i m s .  The N e t w o r k ' s  p r o g r a m s  a r e  u n d e r s t a f f e d  a n d  u n d e r f u n d e d ,  
a n d  a d d i t i o n a l  s o u r c e s  of r e v e n u e  are v e r y  m u c h  n e e d e d .  We feel it 

is e n t i r e l y  a p p r o p r i a t e  that s o m e  of t h e s e  c o s t s  be b o r n e  by the 
p e r p e t r a t o r s  of the s e  c r i m e s .

S e c t m  III: We feel t h a t  it s h o u l d  be the C o u r t ' s  r e s p o n s i b i l i t y
to d / t e r m i n e  the a m o u n t  of r e s t i t u t i o n  t h a t  s h o u l d  be p a i d  by the 

d e f e n d a n t ,  b u t  n o t  w h e t h e r  he is a b l e  to p a y .  If the d e f e n d a n t  
d e f a u l t s  a n d  t h e n  p r o v e s  that it w a s  n e i t h e r  i n t e n t i o n a l  or in b a d  

farith t h e n  the C o u r t  c a n  a d j u s t  the a m o u n t  of r e s t i t u t i o n  due. It
 £tur h o p e  t h a t  t h i s  c h a n g e  will i n c r e a s e  the a m o u n t  of

r e s t i t u t i o n  a c t u a l l y  p a i d .



SUPERIOR COURTS
DOMESTIC RELATIONS CASES

COMPOSITION OF FILINGS

FISCAL Y E A R  J U L Y  I - J U N E  30

BY JUDICIAL DISTRICT

First 267 370 166 229 28 1,060

Second 40 49 68 118 5 280

Third 1,134 2,134 1,303 1,316 250 6,137

Fourth 305 641 • 246 413 20 1,625



SUPERIOR COURTS
DOMESTIC RELATIONS CASES

COMPOSITION OF FILINGS

COURT
CASE TYPE

DIVORCE DISSOLUTIONOFMARRIAGE
RECIPROCALSUPPORT DOMESTICVIOLENCE OTHER TOTAL

Anchorage 1 , 0 0 8 1 , 5 9 6 1 , 2 3 0 914 169 4 , 9 1 7
Barrow 11 18 10 24 3 65
Bethel 16 33 53 58 0 1 6 0
Fairbanks 3 03 543 270 211 6 1 , 3 3 3
Juneau 1 1 2 167 95 90 1 4 6 5
Kenai 85 149 59 56 5 354'
Ketchikan 69 97 79 6? 7 3 2 1
Kodiak 77 58 36 43 2 217

Kotzebue 14 13 28 25 2 82

Nome 17 17 39 18 2 93

Palmer 73 1 3 4 66 34 7 314

Sitka 58 28 33 17 9 1 4 5
Wrangell/Petersburg 24 39 9 8 0 80

TOTAL 1 , 8 6 7 2 , 8 9 2 2 , 0 0 7  / 1 , 5 6 7 1 2 1 3 8 , 5 4 6

% OFTOTAL 22% 34% 23% 18% 3% 100%

F ISC A L  YEAR JULY 1 -  JUNE 30
BY JUDICIAL DISTRICT INCLUDING SERVICE AREAS

First 2 6 3 3 31 216 184 17 1 , 0 1 1

Second 42 48 T t 67 7 240
Third 1 , 2 4 3 1 , 9 3 7 1 , 3 9 1 1 , 0 4 7 1 8 3 5 , 8 0 2
Fourth 319 576 323 2 6 9 6 1 , 4 9 3



SUPERIOR COURTS
DOMESTIC RELATIONS CASES

COMPOSITION OF FILINGS

FY 81/82

COURT

CASE TYPE 1
DIVORCE

D IS S .
OF

MARRIAGE
RECIPROCAL
SUPPORT

DOMESTIC
VIOLENCE

OTHER T O T A L

Anchorage 1 ,2 9 5 1 ,5 4 1 1 ,6 4 3 539 162 5 ,1 8 0
Barrow 25 14 13 27 11 90
Bethel 14 13 49 37 4 117
Fairbanks 325 486 266 170 48 1 ,2 9 5 *
Juneau 271 3 79 50 13 416
Kenai 171 33 75 53 9 341
Ketchikan 190 - 105 51 9 355
Kodiak 89 - 43 23 3 158
Kotzebue 22 - 31 31 3 87

Nome 29 3 33 7 9 81

Sitka 76 1 38 14 8 137

TOTAL 2 ,5 0 7 2 ,0 9 4  ; 2 ,3 7 5  ( 1 ,0 0 2 279 8 ,2 5 7
%  OF TOTAL 307. 257. 297. \ 127. / | . 37. 1007.

Fiscal Year July 1

' BY JUDICIAL DISTRICT INCLUDING SERVICE AREAS

First 537 4 222 115 30 908
Second 51 3 • 64 38 12 168
Third 1 ,5 5 5 1 ,5 7 4 1 ,7 6 1 615 174 5 ,6 7 9
Fourth 364 513 328 234 63 1 ,5 0 2



NOTICE: This opinion is subject  to formal correct ion
be fo re  publication in the Pacific R ep o r t e r . Readers 
are requested to br ing typographica l o r  o the r  formal 
e r r o r s  to the attention of  the C le rk  o f  the Appel late 
Cou r t s ,  303 K S t ree t ,  Anchorage , Alaska 99501, in 
o r d e r  tha t  co r rect ions may be made p r i o r  to permanent 
publication .
THE COURT OF APPEALS OF THE STATE OF ALASKA 

STATE OF ALASKA,

j .
r
> rrH*..-
%
c

Appel lant ,
v.

BRUCE NELLES,
Appel lee.

File No. .A-995 
O P I N I O N

[No. 578 - F e b r u a r y  7, 1986]

Appeal f rom the  Dis t r ic t  Cour t  o f  the State o f  Alaska , 
Fourth Judicial D is t r ic t ,  Fa i rbanks ,  H. E. C ru tch f ie ld ,  
Judge .  ,
Appearances :  J e f f e r y  O 'B ry an t ,  Assistant D is t r ic t
A t to rney ,  H a r r y  L. Davis , D is t r ic t  A t to rney ,  
Fa i rbanks ,  and Harold M. B rown , A t to rney Genera l ,  
Juneau ,  f o r  Appel lant . Raymond Funk ,  Ass is tant 
Public D e fende r ,  Fa i rbanks ,  and Dana Fabe, Public 
De fende r ,  Anchorage ,  f o r  Appel lee.
Be fo re :  B r y n e r ,  Chief  Judge ,  Coats and Single ton ,
Judges .
BRYNER ,  Chie f  Judge .

The  state appea ls f rom a d is t r ic t  cour t  dismissal o f  a 
misdemeanor assau lt  charge against Bruce Nel les. Judge H .E .  C ru tch f ie ld  
dismissed the charge pu rsuan t  to the misdemeanor civil compromise s ta tu te .  
We a f f i rm .

BACKGROUND

While intox icated , Nelles s t ru ck  his g i r l f r i end ,  Mary M. H en ry ,  
on the mouth with his f i s t .  Henry's  in ju ry  requi red f o u r  st i tches.  She 
f i l ed a citizen a r r e s t  form seeking Nel les ’ a r r e s t .



| At a bail hearing be fo re  Judge C ru tch f ie ld ,  Ne l les ’ a t to rney
moved f o r  dismissal .  He submitted a statement t it led "Compromise of  
Criminal Act ion , "  which was signed by Henry and stated :

Comes now the in jured p a r ty  in the above-ent i t led 
action, Mary Hen ry ,  and he reby  acknowledges that he/  
she has received satisfaction f o r  the in ju r y  to h is /h e r  
person and f u r t h e r  states that he /she  does not wish to 
proceed with this action, since he/she has received 
satis faction f o r  in ju ry  to h i s /he r  person from the
Defendant ,  B ruce Nel les.

The state opposed Nelles' motion f o r  dismissa l .  The cou r t  al lowed Nelles'
counsel to examine Henry  under  oa th .  Hen ry  test i f ied that she and Nelles
intended to m a r ry ,  that he had neve r  assau lted he r  on any o the r  occasien 
du r ing  the i r  one y e a r  toge the r ,  tha t  none of  her clothes had been to rn ,
tha t  she' had not in cu r red  any medical expenses ,  tha t  she was unemployed
at the time o f  the assau l t ,  had lost no wages, and that she did not want 
any civil compensation f rom Nel les.

Judge  C ru tch f ie ld  f u r t h e r  questioned Hen ry :
C o u r t : ( to  witness)  I don't know whether Mr. Wildridge,  in

tak ing this written statement f rom you ,  exp la ined the 
provis ions of Ti t le  12 .4 5 .1 2 0 -1 3 0 ,  which I'm obv ious ly  
looking at .  And ,  I th ink the basis f o r  this is to not 
p rosecute some cases but by the same time the legis la­
tu re  recognizes that the cou r t  system and the pol ice,
and the p ro secu to r  should not be some type  o f  a b u f ­
f e r  zone and have the i r  time t?' up with b oy -g i r l  
re la t ions ,  okay?

H en ry : I unders tand .
C o u r t : And , t h e r e ’ s some prov is ions f o r  costs and I 've neve r

been c lea r  about who the costs should be assessed
against , whether it's the defendant o r  the witness who 
b r ings  the charges ,  and, then - -  you are aware,  o f
cou rse ,  tha t  the re 's  a poss ibi l i ty that  i f  I g ran t  it,
that I may, based upon the court's  time and e v e r y ­
body's time, I may have to assess some costs - -  be fo re  
it would be dismissed? Did you understand that?

H en ry : ( inaudib le )



C ou r t : Okay.

C o u r t : You ' re  not f r ightened of Mr.  Nelles I take it then,
you ,  he d idn' t  t r y  to ta lk  you into doing this  o r  
threatening you in any way?

H e n r y : No.

Judge  C rutch f ie ld  ini t ia l ly denied Nelles' motion to dismiss. 
A f te r  Nelles moved f o r  reconsidera t ion , however ,  Judge Crutch fie ld  
o rde red  the case dismissed "pu rsuan t  to the civi l compromise provis ions" 
and "upon payment of $100 c o s t s . "  The state has appealed the o r d e r  of  
d ismissa l .

D ISCUSSION

"In th eo ry  the re  should be no compromises o f  criminal cases . "  
Mil ler , The Compromise o f  Criminal Cases , 1 So .  Cal . L. Rev.  1 ( 1 927 ) .  
And in pract ice ,  "the civil and criminal law opera te  independently o f  one 
another so tha t  resolution o f  a victim's civil r ights  and remedies has no 
e f fect  upon criminal p ro secu t ion . "  People v .  Moul ton, 182 Cal. Rp t r .  761, 
766 (Ca l .  App . Dep ’t .  Supe r .  Ct. 1982 ) .  "An exception to this princip le 
ex is ts ,  however ,  where a statute specif ica l ly au thor izes a compromise o f  
the criminal ,  as well as the c iv i l ,  l iab i l i ty ar ising out of  certain conduct . "  
Anno t . ,  42 A . L . R . 3 d  315 , 318 ,  § 2 [ a ] .  Many states , including Alaska, 
have adopted such statutes, al lowing jud ic ia l ly -sanct ioned compromises and 
dismissals of  criminal c h a r g e s . 1

x. AS 1 2 . 4 5 . 1 2 0 - .  140; A r iz .  Rev . Sta t .  Ann. § 13-3981 ( 1 978 ) ;  
Cal . Penal Code § 1377-79 (West 1982 ) ;  Idaho Code Ann. § 19-3401-3403
( footnote cont inued)



It appears that Alaska's civil compromise statutes der ived from 
the same source as most other  similar statutes,  a 1813 New Yo rk  statute 
that read:

That  in all cases where a person shal l ,  on the com­
pla int  o f  another , be bound by recognisance to 
appea r ,  o r  shal l ,  f o r  want of  su re ty ,  be committed, or  
shal l be indicted f o r  an assault and ba t te ry ,  o r  other  
misdemeanor, to the in ju ry  and damage of the par ty  
complaining, and not charged to have been done r io t ­
ously o r  with intent to commit a fe lony ,  o r  not being 
an infamous crime, 'and f o r  which there shall also be a 
remedy by civil action, if the pa r ty  complaining shall 
appear befo re the magistrate who may have taken the 
recognisance, o r  made the commitment, o r  be fo re the 
cou r t  in which the indictment shal l be, and acknowl­
edge to have received satisfaction f o r  such in ju ry  and 
damage, it shall be lawful f o r  the magistrate in his 
discretion to discharge the recognisance, Sc. o r  fo r  
the cour t  also in the i r  discret ion , to o rd e r  a nolle 
prosequi to be entered on the ind ictment .1

( footnote 1 continued)
( 1 979 ) ;  Mass. Gen. Laws Ann. ch . 276, § 55 (West 1972) ; Nev. Rev . 
Stat . § 178 .564-568 ( 1 983 ) ;  Okla . Stat. Ann. t i t .  22,  § 1291-94 (West 
1958 ) ;  Or . Rev. Stat. § 135.703-709 ( 1983 ) ;  Pa. Stat . Ann. t it . 19, 26 
(Pu rdon 1964 ) ;  Utah Code Ann. §§ 77-50-1 to -3 (1978 ) .

2 . In la rge p a r t ,  the laws of Alaska are der ived from those of  
Oregon . F. Brown, The Sources of  the Alaska and Oregon Codes , Part I,
2 U. C. L. A . -A la ska  L. Rev.  15, 16 ( 1972 ) .  The Alaska civil compromise 
statutes appear to f i r s t  have been adopted in 1900 and to have been 
der ived from the Oregon Civil Compromise Statutes. See Ann. Alaska 
Codes, Pt. I I ,  ch. 28, §§ 253-256 (C a r t e r  1900) ( the Alaska statute re fe rs  
to the Oregon law, presumably as its s ou rce ) .  See in f r a , n . 3 .  The 
Alaska statutes also had v i r tua l ly  identical wording to the Oregon statutes.  
Compare Ann. Alaska Codes, Pt. I I ,  ch. 28, §§ 253-256 (C a r t e r  1900) with 
Gen. Laws o f  O r . ,  Code o f  Crim. P roc . ,  ch. XXX, §§ 315-318 (Deady 
1845-1864 ) ;  renumbered , Ann. Laws o f  O r . ,  Crim. Code. t i t .  I, ch . XXX, 
§§ 1519-1522 (Hi l l  1892) ; renumbered , Or .  Laws, t it . XV I I I ,  ch. XV, §§ 
1696-1699 (Lo rd  1910) .

The laws of  Oregon , and the re fo re  Alaska, a re der ived in large 
par t  f rom those of  New Y o r k .  Although, " [ t ] h e  major borrowing took 
place in Oregon in 1853-1854 . . . Oregon's celebrated Judge Matthew P. 
Deady and others  reworked the Oregon law in 1862-1864, using as the i r  
major sources the 1854 codes and the d ra f t  codes prepared fo r  New Yo rk  
by a commission by David Dudley Field. The Field Commission had also 
relied heavi ly on the o lde r  New Yo rk  statutes . . . . ” F. Brown, The
(footnote continued)
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1 N . Y . R . L .  § 19 ( 1813 ) ,  quoted in People v .  Moulton, 182 Cal . Rp t r .  761, 
765 (Ca l .  App. Dep't . Super .  C t .  1982) .  The purpose of the statute was 
to encourage the amicable resolution of  disputes that  were pr imar i ly  p r iva te  
in nature :

The policy under ly ing  compromise statutes was
exp la ined by the New Yo rk  Commissioners on Practice 
and Pleading iri 1849 as fo l lows:

The re  are many cases, which a re  technical ly 
pub lic o f fenses ,  but which are in real ity 
r a the r  of a p r iva te  than a publ ic nature ,  
and where the public interests a re better 
promoted by checking than by encouraging 
criminal prosecut ions .  Of this class are 
l ibels , and simple assaults and bat te r ies ; o r  
those which according to [the civil 
compromise s ta tu te ] ,  a re  not committed by o r  
upon an o f f i ce r  of ju s t ice ,  while in the 
execution o f  the duties o f  his o f f ice , o r  
r io tous ly ,  o r  with an intent to commit a 
fe lony .  With these exceptions , cases o f  this 
nature have by the pol icy of o u r  statutes,  
a lways been considered f i t  subjects of 
compromise . . . ; a policy which has been 
ca r r ied by the cou r ts ,  stil l f u r t h e r  than the 
terms o f  the s tatute .

People v. Moulton, 182 Cal . Rp t r .  at 766 (citations omitted) .
Alaska's civil compromise statutes are contained in AS

12 .4 5 . 1 2 0 - 1 2 .4 5 . 1 4 0 ,  which state:
Sec. 1 2 . 4 5 . 1 2 0 . Author i ty  to compromise 

misdemeanors f o r  which victim has civil action . When 
a defendant is held to answer on a charge of  mis­
demeanor f o r  which the person in ju red by the act 
const ituting the crime has a remedy by a civil action, 
the crime may be compromised except when it was 
committed

( 1 )  by o r  upon a peace o f f i c e r ,  judge o r  magis­
t r a te  while in the execution of  the duties of  that 
of f ice ;

( foo tnote 2 continued)
Sources of the Alaska and Oregon Codes , Par t  I I ,  2 U .C . L .A .  - Alaska L. 
Rev .  87 ( 1973 ) .
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( 2 )  r io tously ;
( 3 )  with an intent to commit a fe lony ;
( 4 )  la rcenously.
Sec. 1 2 . 4 5 . 1 3 0 . Acknowledgment o f  sa* sfaction 

by injured p a r t y . I f  the pa r ty  injured appears before 
the cour t  in which the defendant is bound to appear,  
at any time befo re t r ia l ,  and acknowledges in writ ing 
that satisfaction has been received f o r  the in ju ry ,  the 
cour t  may, on payment of  the costs incu r red ,  o rd e r  
the prosecution dismissed and the defendant 
d ischarged. The o rd e r  is a ba r  to another prosecution 
f o r  the same crime.

Sec. 1 2 . 4 5 . 1 4 0 . • Compromise o r  s tay upon com­
promise by o ther means p roh ib i ted . A crime may not 
be compromised o r  the prosecution o r  punishment upon 
a compromise dismissed o r  stayed except as provided 
by l aw .1

J . The statutes , as o r ig ina l ly  adopted in 1900, read:
Sec. 253. What crimes may be compromised. 

That  when a defendant is held to answer on a charge 
o f  misdemeanor, f o r  which the person in ju red by the 
act constituting the crime has a remedy by a- civil 
action, the crime may be compromised, as provided in 
the next section, except when it was committed—

Firs t .  By o r  upon an o f f i ce r  of  justice while in
the execution of the duties o f  his of f ice ;

Second. Riotously ; o r
Th i rd .  With an intent to commit a fe lony ;  o r
Fourth . Larcenous ly.
Laws. O re g . ,  Oct. 19, 1864; Hill's Ann. Laws, s.
1519.
Sec. 254. Compromise by  permission o f  the

cou r t ;  o rd e r  th e reon . That if the pa r ty  injured
appear before the court  at which the defendant is 
bound to appear,  at any time befo re t r ia l on an 
indictment f o r  the crime, and acknowledge in writing 
that he has received satisfaction f o r  the in ju ry ,  the 
cour t  may, in its d iscret ion , on payment o f  the costs 
and expenses incu r red ,  o rd e r  all f u r t h e r  proceedings 
to be stayed upon the prosecution and the defendant 
to be discharged the re f rom ; but the o rd e r  and the 
reasons the re fo r  must be entered on the jou rna l .

Laws O re g . ,  Oct. 19, 1864; Hil l's Ann. Laws, s. 
( footnote continued)
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In this case, the state initial ly contends that these statutes 
violate the separation o f  powers doct r ine .  The state rel ies upon State v . 
C a r l s o n , 555 P . 2d 269, 271-72 (Alaska • 1976) ,  and Public Defender Agency 
v .  Supe r io r  C ou r t , 534 P . 2d 947, 951-52 (Alaska 1975) . I t argues that the 
d is t r ic t  court's  o r d e r  o f  dismissal amounts to "a usurpation o f  the exec­
utive power resid ing in the state d is t r ic t  at torney's  of fice to b r ing  charges 
and determine the i r  d ispos i t ion . "  We f ind this argument to be without 
merit .

In State v .  C a r l s on , the defendant was indicted fo r  mu rde r ,  but 
the tr ia l cou r t ,  against the state's opposit ion , agreed to accept a gui l ty

( foo tno te  3 continued)
1520; Saxon v .  Hil l ,  6 O re g . ,  383 .
Sec. 255. O rde r  a bar  to another  p rosecu t ion .

That the o r d e r  authorized by the last section, when 
made and entered ,  is a ba r  to another prosecution f o r  
the same crime.

Laws O r e g . ,  Oct. 19, 1864; Hill 's Ann. Laws, s.
1521.
Sec. 256. No crime can be compromised, excep t .

That  no crime can be compromised, n o r  can any 
proceeding f o r  the prosecution o r  punishment the reo f  
be stayed upon a compromise, except as provided in 
this chapter .

Laws O r e g . ,  Oct. 19, 1864; Hill's Ann. Laws, s .
1522.

The statutes appear unchanged f rom the original vers ion in 
Comp. L. A nn . ,  t i t .  XV ,  ch. 28, §§ 2362-2365 ( 1 913 ) ;  Comp. L. A nn . ,  §§
5431-5434 ( 1933 ) ,  and Comp. L. A nn . ,  t it . 66, ch . 18, §§ 66-18-1 to
66 -18 -4  ( 1 9 4 8 ) .  In 1962, a number of minor amendments were made to the 
language of the statutes.  See SLA, ch. 34, § 6 .13  (1962 ) .  Addit iona l ly ,  
the f i r s t  exception in Sec. 253 was expanded from the or igina l "an o f f ice r  
o f  justice" to "a peace o f f i ce r  o r  magist ra te ,"  in 1962, SLA, ch. 34,  § 6 .13 
( 1 9 62 ) ,  and expanded to "a peace o f f ice r ,  judge o r  magist ra te ,"  in 1971. 
SLA, ch . 8, § 15 ( 1 9 71 ) .  Also,  Sec. 255 was consol idated with Sec. 254 
in 1962. SLA, ch. 34 ,  § 6 .1 3  ( 1 9 62 ) .



plea to the lesser of fense of  manslaughter . No statute o r  ru le  permitted 
the tr ia l court  to accept such a plea. The supreme court  reve rsed ,  
f inding that the trial court's decision would "u su rp  the executive function 
o f  choosing which charge to initiate. . . 555 P . 2d at 272. In
Public Defender Agency v .  Super io r  C ou r t , the t r ia l cour t  o rdered  the
state to prosecute a civil action f o r  child suppo r t .  The supreme court
similar ly concluded that  the separation o f  powers doctr ine had been 
v iolated , holding that "the Atto rney General cannot be contro l led in either 
his decision of  whether to proceed, o r  in his disposition o f  the 
p roceed ing . "  534 P . 2d at 950.

In the present case, there was no judicial in te r fe rence with the * 
prosecut ion's initial decision to charge Nel les. Judge C rutch f ie ld  did 
subsequent ly exercise his discretion to dismiss the case. Yet  this 
dismissal was exp ress ly  authorized by the legis la ture .  AS 12 .4 5 .120 ,  
12 .45 .130 .  There  is no suggestion in the civil compromise statutes that 
the court's  power to dismiss is conditioned upon the agreement of  the 
p rosecuto r .  In fact , the con t ra ry  appears to be the case. See Anno t . ,
42 A . L . R . 3 d  315 , 319 (a common condition precedent under compromise 
statutes is the consent of ei ther the cour t  o r  the p ro secu to r ) .  See also 
Hoines v.  Barney's C lub ,  I n c . , 170 Cal R p t r .  42,  47 (Ca l .  1980) (in
explaining the civil compromise statute, the court  stated that the
prosecuto r  has no role in a dismissal o f  civil compromise) . The state has 
cited no case purpor t ing  to hold that prosecutoria l consent to a civil 
compromise is necessary as a matter of  constitutional law, and we are 
aware of none. Because the court's au thor i ty  to compromise misdemeanors 
has been exp ress ly  con fe r red  by the legis la ture ,  we f ind the present case 
readi ly dis t inguishable from State v . Car lson and Public Defender Agency



v .  Supe r io r  C o u r t , and we conclude that the re  is no separation o f  powers 
violat ion made ou t  here.

The sta te ’ s next argument is that crimes arising from domestic 
disputes should not be amenable to civil compromise. Certa in ly ,  the state 
has a va l id  concern :  that domestic assau lts  not go unpunished merely 
because the victims wish to withdraw the i r  complaints in the hope that no 
f u r t h e r  abuse will occur .  However, the state cites no suppo r t  f o r  the 
argument that public policy mandates a judic ia l ly  created exception to the 
civil compromise statute.  The statute , in its cu r ren t  fo rm, does not 
exempt domestic d isputes .  Amendment to create additional exceptions is 
c lea r ly  a matter of  legis lat ive,  ra the r  than jud ic ia l ,  c once rn .4

Moreover,  we note that,  u nd e r ,  the Alaska civil compromise 
statute , the decision whether to dismiss o r  prosecute is vested in the 
sound discretion of  the t r ia l cou r t ,  and no r igh t  to dismissal is con fe r red  
upon the accused. In cases o f  domestic yiolence that appear to involve a 
continuing danger  o f  in ju ry  to the victim, it could well be an abuse of  
discretion f o r  the tr ial cour t  to o r d e r  dismissal.  In the present case, 
however,  the' state has not suggested any ongoing danger to the victim, 
and the record contains nothing to indicate that  Judge Crutch fie ld  abused 
his discretion in this rega rd .

4 . We note that Cal i forn ia has amended the civil compromise
statute to create an exception ba r r ing  civil compromise when the in ju ry  
ar ises f rom a second wil l fu l and knowing violat ion of  a restraining o rd e r  
imposed to p reven t  domestic vio lence.  Cal . Penal Code § 1377 (West 1982) 
( s ta tu te  amended 1979 ) .  It should also be noted that any wil l ful infl iction 
o f  phys ical in ju ry  resu l t ing in a "traumat ic" condition upon a cohabitant of  
t u e opposite sex is a fe lony under  Ca l i fo rn ia law. Cal . Penal Code § 273 .5  
*.West 1970) (adopted 1977) .



The state f u r t h e r  argues that the civil compromise statute 
engenders conf l ict with the Alaska Code of  Professiona l Responsibi l i ty , 
Discip l inary Rule 7 -105 f  J , which states that " [ a ]  lawyer shal l not 
p re sen t ,  part icipate in present ing , o r  threaten to p resen t  criminal charges 
sole ly to obtain an \ i v an t ag e  in a civil ma t te r . "  See , e . g . , MacDonald v .  
Musick, 425 F .2d 373 (9th Cir .  1970) (p rosecutor ia l misconduct where 
charge o f  resis t ing a r r e s t  was int roduced as "b ludgeon" behind the attempt 
to defeat a possible civil action by the ar restee f o r  fa lse a r r e s t ) .  This 
rule is p la in ly  inapplicable here . Dismissal o f  a case upon civil compromise 
simply does not imply that the case was prosecuted "sole ly to obtain an 
advantage in a civil m a t t e r . " 5

Judge Cru tch fie ld 's  dismissal o f  the case is AFFIRMED.

4 . The  state has also argued that Alaska's civil compromise
statute is unconsti tutional ly vague. We f ind this argument to be f r ivo lous .
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I N  THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o m i s e

c e r t a i n  m i s d e m e a n o r s  a n d  t o  t h e  p a y m e n t  o f  r e s t i t u ­

t i o n . "

3 E  I T  ENACTED BY  THE L E G I S L A T U R E  OF THE STATE OF ALASKA :

*  S e c t i o n  1 .  AS 1 2 . 4 5 . 1 2 0  i s  am e n d e d  t o  r e a d :

S e c .  1 2 . 4 5 . 1 2 0 .  AUTHOR ITY  TO COMPROMISE MISDEMEANORS FOR  WHICH 

V I C T I M  HAS C I V I L  A C T IO N .  When  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  a  

c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n s t i ­

t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e  

c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

16 ( 1 ) b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e ^ o r  m a g i s t r a t e w h i l e

17 i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

18 ( 2 ) r i o t o u s l y ;

19 ( 3 ) w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

2 0 ( 4 ) b y  a s s a u l t  a g a i n s t

2 1 ( A )  t h e  s p o u s e  o f  t h e  d e f e n d a n t , , u n l e s s  t h e c o u r t

2 2 f i n d s  t h a t a  d i v o r c e  i s  p e n d i n g  b e t w e e n  t h e i n d i v i d u a l s a n d  a

2 3 r e s t r a i n i n g  o r d e r  a g a i n s t  f u r t h e r  a s s a u l t i v e b e h a v i o r  h a s b e e n

2 4 i s s u e d ;

2 5 ( B )  a  f o r m e r  s p o u s e  o f  t h e  d e f e n d a n t ;

2 6 ( C )  a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d , o r  g r a n d c h i l d  o f  t h e

2 7 d e f e n d a n t ;

2 8 ( D )  a  m e m b e r  o f  t h e  s o c i a l  u n i t c o m p r i s e d  o f t h o s e

2 9 l i v i n g  t o g e t h e r  i n  t h e  same d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r
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1 ( E )  a  p e r s o n  w h o  i s  n o t  a  s p o u s e  o r  f o r m e r  s p o u s e  o f

2 t h e  d e f e n d a n t  b u t  wh o  p r e v i o u s l y  l i v e d  i n  a  s p o u s a l  r e l a t i o n s h i p

3 w i t h  t h e  d e f e n d a n t  [ L A R C E N O U S L Y ] .

4  *  S e c .  2 .  AS 1 2 . 5 5 . 0 4 5 ( a )  i s  a m e n d e d  t o  r e a d :

5 ( a )  T h e  c o u r t  may  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o

6 m a k e  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  i n c l u d i n g  r e s t i t u t i o n  t o

7 a  p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u n s e l -

8 i n R ,  m e d i c a l ,  o r  s h e l t e r  s e r v i c e s  t o  t h e  v i c t i m  o r  a s  o t h e r w i s e  a u -

9 t h o r i z e d  b y  l a w .  I n  d e t e r m i n i n g  t h e  a m o u n t  a n d  m e t h o d  o f  p a y m e n t  o f

1 0  r e s t i t u t i o n ,  t h e  c o u r t  s h a l l  t a k e  i n t o  a c c o u n t  t h e  f i n a n c i a l  r e s o u r c e s

11  o f  t h e  d e f e n d a n t  a n d  t h e  n a t u r e  o f  t h e  b u r d e n  i t s  p a y m e n t  w i l l  i m p o s e .
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1  I N  THE HOUSE BY  THOMPSON

2 HOUSE  B I L L  NO.  4 6 3

3  I N  THE L E G I S L A T U R E  OF  THE STATE OF ALASKA

4  FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N

5  A B I L L

6 F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  c r i m i n a l  t r i a l s  a n d  r e s t i t u t i o n . "

7  BE  I T  ENACTED BY  THE L E G I S L A T U R E  OF THE STATE OF ALASKA :

8  *  S e c t i o n  1 .  AS  1 2 . 4 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

9 S e c .  1 2 . 4 5 . 1 2 0 .  A U TH O R ITY  TO COMPROMISE MISDEMEANORS FOR WHICH

1 0  V I C T I M  HAS C I V I L  A C T IO N .  When  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  a

1 1  c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n s t i -

1 2  t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e

1 3  c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

1 4  ( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e ^  o r  m a g i s t r a t e  w h i l e

1 5  i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

1 6  ( 2 )  r i o t o u s l y ;

1 7  ( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

1 8  ( 4 )  l a r c e n o u s l y ^

1 9  ( 5 )  b y  a s s a u l t  a g a i n s t

2 0  ( A )  a  s p o u s e  o r  a  f o r m e r  s p o u s e  o f  t h e  d e f e n d a n t ;

2 1  ( B )  a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d  o f  t h e

2 2  d e f e n d a n t ;

2 3  ( C )  a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f  t h o s e

2 4  l i v i n R  t o g e t h e r  i n  t h e  s am e  d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r

2 5  ( D )  a  p e r s o n  w h o  i s  n o t  a  s p o u s e  o r  f o r m e r  s p o u s e  o f

2 6  t h e  d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  i n  a  s p o u s a l  r e l a t i o n s h i p

2 7  w i t h  t h e  d e f e n d a n t .

2 8  *  S e c .  2 .  AS 1 2 . 5 5 . 0 4 5 ( a )  i s  a m e n d e d  t o  r e a d :

2 9  ( a )  T h e  c o u r t  may  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o
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1  m a k e  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  t o

2  a  p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u n s e l -

3 i n s ,  m e d i c a l ,  o r  s h e l t e r  s e r v i c e s  t o  t h e  v i c t i m  o r  a s  o t h e r w i s e  a u -

4  t h o r i z e d  b y  l a w .  [ I N  DE T E R M IN IN G  THE AMOUNT AND METHOD OF  PAYMENT OF

5  R E S T I T U T I O N ,  THE COURT SHALL TAKE I N T O  ACCOUNT THE F IN A N C I A L  RESOURCES

6 OF THE DEFENDANT AND THE NATURE OF THE BURDEN I T S  PAYMENT W I L L  I M -

7 P O S E . ]

8  *  S e c .  3 .  AS 1 2 . 5 5 . 0 5 1 ( a )  i s  a m e n d e d  t o  r e a d :

9 ( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a  f i n e  o r  a n y

1 0  i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  may  o r d e r

1 1  t h e  d e f e n d a n t  t o  s h ow  c a u s e  w h y  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d

1 2  t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s h

1 3  [COURT  F I N D S ]  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t

1 4  d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [ D E F A U LT  WAS A T T R I B U T A B L E  TO AN

15  I N T E N T IO N A L  REFUSAL  OR F A I L U R E ]  t o  m a k e  a  g o o d  f a i t h  e f f o r t  t o  p a y  t h e

1 6  f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  i m p r i s o n e d

1 7  u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A  t e r m  o f  i m p r i s o n m e n t

1 8  i m p o s e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  e x c e e d  o n e  d a y  f o r  e a c h  $ 5 0  o f  t h e

1 9  u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  i s

2 0  s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  o f

2 1  t h e  c o u r t  f o r  e v e r y  d a y  a  p e r s o n  i s  i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  a

2 2  f i n e  o r  r e s t i t u t i o n .
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