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Introduced: 4/19/85
Referred: State A ffairs and

Finance
BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR
HOUSE BILL NO* 390
IK THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: “An Act placing the employees of the A-laska Power

Authority in the exempt service under the State
Personnel Act; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 39.25.110(11) is amended to read:
(11) the officers and employees of the following boards,
commissions, and authorities:
(A) Alaska Gas Pipeline Financing Authority;
(5) Alaska Permanent Fund Corporation;
(C) Alaska Energy Center,;
(D) Alaska Industrial Development Authority;
(B) Alaska Commercial Fisheries Entry Commission;
(?) Alaska Commission on Postsecondary Education;
(G) Alaska Power Authority;
* Sec. 2. AS 44.83.045(c) is amended to read:

(c) The authority shall employ an executive director who stay,
with the approval of the authority, employ additional staff as neces-
sary, In addition to its staff of regular employees, the authority
may contract for and engage the services of legal and bord counsel,
consultants, exports, and financial end tc*chnical advisors the author-
ity considers necessary for the purpose of conducting studies, inves-
tigations, hearings, or other proceedings. The board of directors
shall establish the compensation of the -executive director. The

executive director and staff of the authority are in the exempt

COMMITTEE COPY

1- HB 390



warvice under AS 39.25.1)0 [IS SUBJECT TO TOR PROVISIONS OF AS 39.25.
0)0 — 39.25.220].
- Sec. 3. This Act takes effect iaaediacely in accordance with AS OS,

10.070(c).

COMMITTEE COPY



BluL SHEFFIELD
DCVERNDR

State of Alaska
CFFICE OF THE GOVERNED
Juneau

April 19, 1985

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec.” 18, of the Alaska
Constitution, I am transmitting a bill relating to the
exemption of the Alaska Power Authority®"s officers and
employees from the State Personnel Act (AS 39.25).

The amendment 1in sec. 1 of the bill clarifies the status
of the authority"s executive director and staff by codify—
ing a longstanding practice, i.e., treatment of the execu—
tive director and his or her staff as being in the exempt
service. The members of the authority are already in the
exempt service by virtue of AS 39.25.110 (10), which places
"members of boards, commissions, or authorities” in that
category. Adding the Alaska Power Authority to the list
in AS 39.25.110 (Q)L) , as sec. 1 of the bill does, may cre—
ate an element oF redundancy regarding "members™ and "of—
ficers,” but that list already contains precedent for do—
ing so, and it" leaves no doubt as to this authority -
both members and staff - being in the exempt service.

The amendment 1in sec. 2 of the bill corrects what appears
to be an error made when AS 44.83.045 became law 1in 1978
(ch. 156, SLA 1978). AS 44.83.045(c) contains language
making the executive director of the authority "subject to »
the provisions of AS 39.25" (which citation the revisor of
statutes, evidently, changed to refer specifically to the
sections of AS 39.25). The State Personnel Act covers all
state employees, placing them 1in one of three categories
of service: exempt, partially exempt, or classified. Mak —
ing the executive director "subject to" the State Person—
nel Act merely means that he or she 1is either exempt, par—
tially exempt, or in the classified service. In effect,
the language in question has no meaning.



Section 2 of the bill, therefore, deletes that language
from AS 44.83.045(c), and makes <clear what category of
service the executive director and the rest of the staff
are in - consistent with the amendment in sec. 1.

Sincerely,

Governor
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% SArrATi L*TTT"ArAsiOr 1985 legislative Session
: FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No.: HB 390 Agency Affected: "laska Power Authority
Title: An act placing the employees ot aka program Category Affected:

in the exempt service under the State Personnel Act
Sponsor: Senate Rules Committee BRU, Program or Subprogram(s) Affected:
Requestor: Governor
Date of Request:

EXPENDITURES/REVENUES: Thousands of Dollars)
TT FY 86 FY 87 FY 88 FY 89 FY 90
OPERATING
fToiTPEKaUIIAL SERVICES
200 TRAVEL -0 -
300 CONTRACTUAL
<t00 SUPPLIES no T APPLIC~sLE

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS, CLAIMS .
800 MISCELLANEOUS
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REVENUE
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mKAL HOT

FEDERAL FUNDS
3THER
TOTAL

SITIONS:
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ART-TIME NrtT~APPplcLbLE
FEHPORARY

ANALYSIS: Attach a separate page if necessary

ou 276-0001
Prepared By: Robert D. Heath Phone:
Division: Alaska Power Authority Date- 4/17/85
Approved by Commissioner: - Date:

Agenc/:

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84



ALASKA STATE LEGISLATURE

Legislature FIRST... Session

HOUSE ... NO. .A?P..

By .THE.._.RULES..COWI.TT.ee:.
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: -----------—-—-

REQUEST FISCAL DETAIL
Bill/Resolution No.: HB 390 Agency Affected: Alaska Power Authority
Title : -Status of employees BRU :

Sponsor: Governor
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Requestor:.Hnngp Finance Conmittee
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o}
TOTAL OPERATING -0 - -0- -0 - -0- -0_
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ANALYSIS t Attach aseparate page if necessary
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~ .. . Representative A1 Mams - Chairman o 465-3706

S * Bouse Finance IMIlimee - o€ 4/24/86""
Date:

Approved by Commissioner: Date:

Agency:

Distribution (by Agency preparing fiscal note)
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ics) page. of 10/25/85



April 19, 1985

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec.~18, of the Alaska
Constitution, I am transmitting a bill relating to the
exemption of theAlaskaPower Authority®"s officers and
employees from the State Personnel Act (AS 39.25).

The amendment in sec. 1 of the bill clarifies the status
of the authority"s executive director and staff by codify—
ing a longstanding practice, 1i.e., treatment of the execu—
tive director and his or her staff as being in the exempt
service. The members of the authority are already in the
exempt service by virtue of AS 39.25. 110 00), which places
""members of boards, commissions, or authorities” iIn that
category. Adding the Alaska Power Authority to the list
in AS 39.25.110 (11) , as sec. 1 of the bill does, may cre—
ate an element of redundancy regarding "members™ and "of—
ficers,” but that list already contains precedent for do—
ing. so, and it" leaves no doubt as to this authority -
both members and staff - Dbeing in the exempt service.

The amendment 1in sec. 2 of the bill corrects what appears
to be an error made when AS 44_.83.045 became lav; in 1978
(ch. 156, SLA 1978). AS 44.83.045(c) contains language
making the executive director of the authority "subject to
the provisions of AS 39.25" (which citation the revisor of
statutes, evidently, changed to refer specifically to the
sections of AS 39.25). The State Personnel Act covers all

state employees, placing them 1in one of three categories

of service: exempt, partially exempt, or classified. Mak-,
ing the executive director "subject to"™ the State Person-—
nel Act merely means that he or she 1is either exempt, par—
tially exempt, or in the classified service. In effect,

the language in question has no4meaning.



Section 2 of the bill, therefore, deletes that language
from AS 44.83.045(c), and makes <clear what category of
service the executive director and the rest of the staff
are in - consistent with the amendment in sec. 1.

Sincerely,

Governor



APEA

Alaska Public AP EA
Employees Association

uu mHaaHfrmrttirc- ~in M_Fnjltlin _limoa, n* oonm rqn7| Fflfi.cm/i
210 Ferry Way, Suite 200, Juneau, 998017

(907)586-2334

MEMORANDUM

TO: Representative Al Adams, Chairman
House Finance Committee

FROM: Cherie Shelley
Executive Director

SUBJECT: HB 390

DATE: April 21, 1986

House Bill 390 proposes to include employees of the Alaska Power
Authority in the exempt service. While such designation may be
appropriate for the Executive Director and certain high level,
appointed positions, it is totally 1inappropriate for the vast
majority of employees at the APA.

AS 39.25.130(a) establishes the criteria necessary to classify
positions as part of the exempt service. They are:

1. Theposition 1involves principle responsibility for the
determination of policy;

2. Theposition 1involves principle responsibility for the
way in which policies are carried out; or

3. Theposition 1involves responsibilities and duties of a
type not susceptible to the ordinary recruiting and
examining procedure.

Clearly, a case can not be made for including employees of the Alaska
Power Authority 1in the exempt service based upon the criteria
established by law.

This group of employees includes secretaries, clerks,
administrative assistants, accountants, and engineers. None of
these positions are primarily responsible for the determination
or interpretation of policy. Additionally, these positions have
counterparts in the classified service for which hiring must be
done from registers.

Fairbanks Field Ollice Anchora%e Field Olflco Juneau Field Office
825-D College Road 833 Gambell Slreet, Suite A 227 4th Sfreel
Fairbanks, AK 99701 Anchorage, AK 09501 Juneau. AK 99801

Telnnhone: (°07t <156-5412 Tnlonhonrv (007) Tnfonhone: (907) 506 6504



SB 292 will place over 80 positions in the exempt service. Hiring
for these positions will not be covered by the standard personnel
procedures of the State. There is no requirement for overview by
the Division of Personnel. There 1is no requirement for
competitive evaluation of candidates based upon education and
experience. These positions become political appointments which
can be doled out to friends and supporters of the current
administration. We trust you will agree*, this 1is not good

public policy. Further, it is more expensive to place employees
in the exempt service due to the cost of personal leave. A new
employee receives 24 days a year which may be taken or cashed out
upon termination.

While the committee 1is considering the 1issue, we suggest that past
errors be corrected. The Alaska Commission on Postsecondary
Education and the Alaska Commercial Fisheries Entry Commission are
also unjustifiably included in the exempt service. The Blue
Ribbon Commission on the State Personnel Act recommended that
employees of these commissions be placed in the classified
service.

The Fisheries Commission has 43 positions including analyst
programmers, research analysts and fish permit clerks.

Obviously, the degree of independent policy-making authority for
these positions cannot justify inclusion in the exempt service.
Likewise, the Commission on Postsecondary Education employs 61
people 1including records processors, repayment specialists and
accounting technicians. Once again, there is no valid reason for
including these positions 1in the exempt service.

It is our understanding that this legislation was requested after
an employee was fired without just cause. APA maintained that
the Authority was an exempt agency and did not need jJjust cause to
terminate an employee. Upon 1investigation APA could not find any
legal authority for that assertion. It is clear that the APA has
violated Alaska Statute 1in treating their employees as exempt.
APEA finds it interesting that the administration 1is proposing to
place file clerks, mail clerks, correspondence secretaries, etc.,
in the exempt service while retaining the entire Division of
Labor Relations, which negotiates all collective bargaining
agreements for the State, 1in the classified service.

0f equal concern is the disproportionately large increase in the
number of positions either created in or transferred to the

exempt service since 1982. The authority of the administration
to classify positions in the exempt service 1is being abused, as
is evident by the attached graphs. Whereas the number of

classified employees 1in state government has increased 3.82%
since 1982, the number of unclassified positions has increased by
23.60%. This rampant disregard for the system circumvents the
classification process and opens state government to political
patronage.



The cause of gcod government in Alaska would be best served by
following the procedures established by AS 39.25 whereby the

Personnel Board determines those positions to be included in the
exempt service.

CS/kr
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CLASSIFIED SERVICE UNCLASSIFIED STATEWIDE TOTALS

NUMBER EMPLOYEES NUMBER EMPLOYEES NUMBER EMPLOYEES

YEAR MONTH !TOTAL . incr. TOTAL % incr. TOTAL - incr.
1982 111 11,139 0.00 1,953 0.00 13,092 0.00
1982 12 1 11,055 -0.75 1,342  -0.55 12,997 -0.73
1983 1 11,039  -0.90 2,081 6.55 13,120 0.21
1983 2 1 11,146 0.06 2,197  12.49 13,343 1.92
1983 3 11,132  -0.06 2,188  12.03 13,320 1.74
1983 4 11,299 1.44 2,191 12.19 13,490 3.04
1983 5 11,515 3.38 2,183 11.79 13,699 4. b4
1983 8 11,926 7.07 2,848  45.83 14,774  12.85
1983 7 12,037 8.06 2,965 5! .82 15,002 14.59
1983 8 11,884 6.69 2,364 21 .04 14,248 8.53
1983 9 11,721 5.22 2,051 5.02 13 .772 5.19
1983 10 11,372 2.09 2,070 5.99 13 ,442 2.57
1983 11 11,190 0.46 2,036 4.25 13,226 1.02
1993 12 1,070  -0.62 2,070 5.99 13,140 0.37
1984 1 11,085 -0.66 2,252 15.31 13,317 1.72
1984 2 11,087 -0.47 2,309 18.23 13,396  0J0
1984 3 11,132  -0.06 2,303  17.92 13,435 2 hr
1984 4 11,324 1.66 2,298  17.67 13,622 4.05
1984 5 11,658 5.02 2,350 21.86 U ,078 7.53
1984 G 12,060 8.27 2,478  26.88 14.533 1 .04
1984 7 12,262  10.08 2,540  30.C6 U .802 '13.06
1984 3 12,179 9.34 2,312 . 14,491 10.69
1984 9 12,050 8.00 21583 1, .54 14 228 Preg I
1934 10 11,962 6.49 2,169 11 «5 14 ,03! 7.27
1984 11 11,666 4.73 n—=7 45 13,303 5.19
1984 12 1,565 3.82 Nodn  eu.73 13.205 5.45
198b | 1,545 3.63 2,329 19.25 13,872 5.96
1985 i 11,608 4.21 2,380 21 .54 13,923 5.84
1985 3 1,673 4.79 2,430  24.42 14,103 7
1935 4 11,786 5.8l 2,405  23.23 14,192 8.40
1935 5 12,057 8.24 2,302 17.57 14,359 9.58
1985 6 12,368  11.03 BV~ 19.15 14,695  12.24
1985 t 12,476 12.00 2,391 21.92 14 ,357 13.43
1835 s 1 40N 11.52 2,512  23.62 14,934 14 .07
1935 9 12,050 8.18 2,720  39.27 14,770  12.S3
1935 10 11,828 6.19 2,541 30. 11 14,359 9.75
1985 11 11,639 4.49 2,265 15.93 13,904
1955 12 11,567 3.84 2,475  16.46 13,942 5.73
1956 | 11,564 3.82 2,414 2«0 13,378 6.77
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Alaska Public AP EA
Employees Association

Siata.Ufl*nartorc- 940 M FronLlin L. moan AK QQflm 9071 C]Rf|9934
210 Ferry Way, Suite 200, Juneau,

(907)586-2334

MEMORANDUM

TO: Representative Al Adams, Chairmar
House Finance Committee

FROM: Cherie Shelley
Executive Director

SUBJECT: HB 390

DATE: April 21, 1986

House Bill 390 proposes to include employees of the Alaska Power
Authority in the exempt service. While such designation may be
appropriate for the Executive Director and certain high level,
appointed positions, it is totally inappropriate for the vast
majority of employees at the APA.

AS 39.25.130(a) establishes the criteria necessary to classify
positions as part of the exempt service. They are:

1. Theposition involves principle responsibility for the
determination of policy;

2; Theposition involves principle responsibility for the
way in which policies are carried out; or *

3. Theposition involves responsibilities and duties of a
type not susceptible to the ordinary recruiting and
examining procedure.

Clearly, a case can not be made for including employees of the Alaska
Power Authority in the exempt service based upon the criteria
established by law.

This group of employees includes secretaries, clerks,
administrative assistants, accountants, and engineers. None of
these positions are primarily responsible for the determination
or interpretation of policy. Additionally, these positions have
counterparts in the classified service for which hiring must be
done from registers.

Fairbanks Field Oflico Anchora%e Field Office Juneau Field Olfico
§25-D College Road 833 Gambell Street, Suite A 227 4th Street
Fairbanks. AK 99701 Anchorage. AK 99501 Juneau, AK 99801

Telephone: (9071 456-5412 mMnohorm- (9071 774 tKOR Tninphone: (n07) SPO-om:



SB 292 will place over 80 positions in the exempt service. Hiring
for these positions will not be covered by the standard personnel
procedures of the State. There 1is no requirement for overview by
the Division of Personnel. There 1is no requirement for
competitive evaluation of candidates based upon education and
experience. These positions become political appointments which
can be doled out to friends and supporters of the current
administration. We trust you will agree: this is not good

public policy. Further, it is more expensive to place employees
in the exempt service due to the cost of personal leave. A new
employee receives 24 days a year which may be taken or cashed out
upon termination.

While the committee 1is considering the issue, we suggest that past
errors be corrected. The Alaska Commission on Postsecondary
Education and the Alaska Commercial Fisheries Entry Commission are
also unjustifiably included in the exempt service. The Blue
Ribbon Commission on the State Personnel Act recommended that
employees of these commissions be placed in the classified

service.

The Fisheries Commission has 43 positions including analyst
programmers, research analysts and fish permit clerks.

Obviously, the degree of independent policy-making authority for
these positions cannot justify inclusion in the exempt service.
Likewise, the Commission on Postsecondary Education employs 61
people including records processors, repayment specialists and
accounting technicians. Once again, there 1is no valid reason for
including these positions 1in the exeqpt service.

It is our understanding that this legislation was requested after
an employee was fired without just cause. APA maintained that
the Authority was an exempt agency and did not need just cause to
terminate an employee. Upon investigation APA could not find any
legal authority for that assertion. It is clear that the APA has
violated Alaska Statute 1in treating their employees as exempt.
APEA finds it interesting that the administration is proposing to
place file clerks, mail clerks, correspondence secretaries, etc.,
in the exempt service while retaining the entire Division of
Labor Relations, which negotiates all collective bargaining
agreements for the State, i i the classified service.

Of equal concern 1is the disproportionately large 1increase in the
number of positions either created in or transferred to the

exempt service since 1982. The authority of the administratiqgn
to classify positions in the exempt service 1is being abused, as
is evident by the attached graphs. Whereas the number of

classified employees in state government has 1increased 3.82%
since 1982, the number of unclassified positions has increased by
23.60%. This rampant disregard for the system circumvents the
classification process and opens state government to political
patronage.



The cause of good government in Alaska would be best served by
following the procedures established by AS 39.25 whereby the
Personnel Board determines those positions to be included in the
exempt service.

CS/kr



SIZE OF EXECUTIVE BRANCH

J \ Jvt
*TV T«
UNCLASSIFIED SERUICE

, / s

B ==

(/)lTl‘ﬂ—<O|—j-_=1r|-|
TR

CLASSIFIED SERUICE

il

@ *

o]



YEAR MONTH TOTAL

1982
1982
1983
1983
1983
1983
1933
1983
1993
1983
1983
1933
1993
1993
1984
1984
1984
1984
1984
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1984
1984
1964
1954
1934
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CLASSIFIED SERVICE

UNCLASSIFIED

STATEWIDE TOTALS

NUMBER EMPI OYEES NUMBER EMPLOYEES NUMBER EMPLOYEES

11
11
11
11
11
11
11
11
12
11
11
11
11
11
11
11
11
11
11
12
12
12
12
11
11
11
11
11
11
11
12
12
12
12
12
11
11
1
11

139
055
039
146
132
299
51G
926
037
884
721
372
190
070
0GS
087
132
324
G58
060
262
179
030
562
666
565
543
603
673
786
057
353
476
422
050
823
639
567
564

1% incr.

0.00
-0.75
-0.90

0.06
-0.06

1.44

J..i9

7.07

8.06

6.69

3.0

2.09

0.46
-0.62
-0.66
-0.47
-0.06

1.66

5.02

8.27
10.08

9.34

3.00

6.45

4.73

it * bel

3.63

4.21

4.79

5.81

S.24
11.03
12.00
11.52

8.13

6.15

4.49

3.34

3.82

TOTAL

1
1
2
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953
942
081
197
188
191
183
843
965
364
051
070
036
070
i
309
303
298
390
478
540
312
153
159

o
329
"CO
430
405
332
327
331
512
720
541
265
275
414

incr.

0.00
-0.56
5.55
12.49
12.03
12.19
11.78
45.83
51 .82
21 .04
5.02
5.99
4.25
5.99
15.31
18.23
17.92
17.57
21.85
26.33
30.06
v —-
12.54
'1.25
14,54
e WS
19.25
21.84
im’i*'gn%
15. 21
17.87
15.15
21.92
28.52
39.27
30. 11
I1S. 98
16.49
23.63

TOTAL

13
12
13
13
13
13
13
14
15
14
13
13
13
13
13
13
13
13
14
14
14
i
14
!
1J
13
13
13
14
14
14
14
14
14
14
14
13
13
13

0

incr.

0.00
-0.73
0.21
1.92
1.74
3.04
4.64
12.85
14.59
.83
.19
.57
.02

37
77
s
2.52
4.05
7.53
11.04
13.06
10.G9
8.52
7.17
S. 19
5.45
5.9S
6.34
7.72
3.40
9.58

LO - N Ul ™

12.24

13.48
14 .07
12.32
9.75
6.20
5.73
S. 77



Bill Sheffield, Governor

Alaska Po%erAuthority

Stale of Alaska

April 23, 1986

The Honorable Al Adams
Chairman

House Finance Committee
P.0. Box V

Juneau, AK 99811

Dear Representative Adams:

HB 390, which relates to placing the employees of the
Alaska Power Authority (APA) 1in the exempt service under
the State Personnel Act, was introduced for the purpose of
clarifying the legal status of the Executive Director and
staff of the Alaska Power Authority.

Currently, the legal status pertaining to the employees of
the Alaska Power Authority is not expressly stated through
statute. The Authority has been advised by the Attorney
General®s Office to seek legislation clarifying the agency®"s
status. The Alaska Power Authority Board supports the
amendment to AS 39.25.110(11) and has adopted Resolution

No. 1985-03, which requests the Governor to introduce
legislation to specifically name the Alaska Power Authority
as an agency 1in exempt service.

Of historical note, G. Thomas Koester, in his July 27,

1977 AG Opinion No. J-66-719-77, stated that there was
intent by the Legislature for the Executive Director to be
exempt from the State Personnel Act. He further stated
that it was difficult to determine whether the Act applies
to the APA staff. The opinion suggested that the staff
employed by the APA be considered in the exempt service and
not covered by the provisions of AS 39.25. This conclusion
was based on f- . fact that the Authority is "a public
corporation of the state,” and has a "separate and indepen—
dent legal existence."

In addition, the exempt status approach has been applied to
other public corporations of the state, such as the Alaska
State Housing Authority and the Alaska Housing Finance
Corporation. However, being as the Attorney General viewed
the exempt status approach to the Power Authority as

PO Box 190869 701 East Tudor Road  Anchorage, Alaska 99519 0869  (907) 561-7877



The Hon. Al Adams -2- April 23, 1986

not certain, legislation clarifying the status was recom—
mended.

In another AG Opinion No. J-66-808-78 of July 11, 1978, by
Rodger W. Pegues, it was pointed out that existing statute
reference of AS 39.25 was made in error relating to the
status of the Executive Director. The statutory reference
should have been to AS 39.50. Further, it was Mr. Pegues”
view that the "plain error rule controls.” It was his
understanding that the Statute Revisor would be asked to
make a corrective amendment in 1979. Corrective action was
not taken, and amendment 1is required.

The Board of Directors of the Alaska Power Authority
reaffirmed their support for HB 390 at the March 24, 1986
board meeting. . - u"

Sincerely,

Executive Direct >r

Attachments

cc: Members, House Finance Committee
Office of the Governor



July 27, 1977
The Hor.orc.bl- H. Phillip Hubbard
Corrr.is s ior.ar
Denartrend of Ccn-rarce.and
Zcoucaic Development

AVPVIJlE M. GROSS Legal stolres of executive
ATTOrdizyY GZI-iZRAL director and staff of
Alaska Power Authority
3y: Our File: J-65-719-77
G. Thenrs Hoastar

Assistant Attorney General
Deoarmanc of Law

You requested an ooinicn regar applicability
AS 39 to the executive director and staff of the Alaska Power
Authority, AS 44.55. Ue understand that the thrust of your
request relates to the coverage of these positions by the State
Personnel Act, AS 39.25.

AS 44.55.050 provides that the executive director
employed by the authority is subject to confirmation by the
legislature. Vriile the confirmation requirement is invalid,
Dradnar v. Hammond, 553 P.2d 1 (Alaska 197-5), this 1is a clear
indication that the legislature intended the executive ui:actor
to be erenot from Personnel Act coverage. Therefore, vs believe
the Act has no application to the executive director position.

Uhether the Act applies to the staff is difficult to
deterrains. AS 44.55 provides no guidance, and we have been
unable to discover anything in its legislative history to resolve
the issue.

The statutes governing agencies siailor to the Power

Corporation: ennloyees are in the exempt service, AS 44.50.380).
Cne notable execytion is-AS 13.55, the Alaska State Mousing

True prevision

by the sFerritorial

Personnel Act "rat
enacted in 1960. ASHA employees have been considered in the
exempt service since 1960* ASHA has its own "personnel rules which
are similar to those governing "normal" 3tato employment, but
does not consider itself under the Personnel Act.® The lerri-s-

Aq -29,.to the same extent as the personnel or [ASHA] ." AS

39
& 3V



The Honorable li. Phillip Hubbard July 27, 1977
Commissioner
Department of Commerce and

Economic Development

T;a suggest that staff employad by the Alaska Power
Authority be considared in the exempt: service and not cover=ed
by the provisions of AS 39.25. Tills conclusion, is Dased on

AS

ratified this approach, and ehe fact that this approach
applies to most of the other public corporations of the
stata (ASHA, AEJC, Alaska Toll Bridge Authority, Small
Business Development Corporation; the one exception is the
I"uninipal Bend Bank Authority). However, note that whatever
personnel system is established rrudt incorporate merit
principles. Alaska Const., art. 31".", 36. Perhaps the author:
can follow a systenm patterned after tie ones emoloved by
ASHA and AHFC.

ifoveve:
approach is ™f}.&
urge you to seek
employed by the »

¥ Wi Tid.

CC: V. Kent Davscn
Legislative Assistant
Office of the Govemo:



Hon. Phillip Hubbard, Comnissione”ATE. July 11, 1973
Department of Commerce & Economic

Development fiieno J-66-808-78
ATTN: Lois Cook

Ts'EPHCNs NO.

AVRUM M. GROSS SUBJECT Status of personnel

ATTORNEY GENERAL of the Alaska Power
Authority

by :

Rodger W. Pegues/ <
Assistant Attorney]#;ﬂﬁ

This responds to your request for our opinion as
to the effect of the recent amendment to the APA®"s organic
act which provides, "The executive director of the authority
is subject to the provisions of AS 39.25."

We are advised on good authority that the amend—
ment was proposed to make the executive director subject to
the Conflict of Interest Act and that, by error, the refer—
ence was made to AS 39.25 rather than to AS 39.50. The bill
was rushed through at the last minute, and passed without
correction to the reference. The Statute Reviser will be
asked to make a corrective amendment in his omnibus bill
next year.

In our view, the plain error rule controls. Tne
amendment makes sense only if it is read to be 39.50 rather
than 39.25. Making a person "subject to"™ the State Personnel
Act -- without anything more -- accomplishes nothing. Under
that Act, one may be exempt, partially exempt, or classified.
If the amendment is read to mean AS 39.25, i.e., the Person—
nel Act, then all it says is that the executive director is
exempt, partially exempt, or classified. He is that now,
i.e., he is exempt. Moreover, there is neither rhyme nor
reason to place the executive director under the Personnel
Act and not include his staff. That will be the result,
however, 1if the amendment®"s plain language is followed. On
the other hand, if the reference were to AS 39.50, i.e., to
the Conflict of Interest Act, it would subject the executive
director to that Act"s requirements and thereby accomplish
the amendment®s purpose. Moreover, it would make sense to
subject the executive director to that Act but not to include
his staff. Accordingly, the reference to AS 39.25 must be
considered plain error, and the status quo ante obtains.

That the amendment was intended to subject the ex—
ecutive director to the Conflict of Interest Act does not,
however, mean that he is now subject to that Act. Until a



Lois Cook
July 11, 1978
Page #2

law has been passed subjecting his to that Act, he 1is not
subject to it; it takes sore than intent to sake a law.
Train v. City of New York, 420 U.S. 35, 45 (1975). Nothing
prevents his tiling a Conflict of Interest Statement volun—
tarily, however, or the authority"s requiring him to file
one as a condition of employment.

The answers to your questions theri® are as follows

(1) The executive director of the ™PA is in the
exempt service.

(2) Tne other employees of the APA" are in the" ex
empt service.

RW?/pjg



ALASKA POWER AUTHORITY
Resolution 1985-03

RESOLUTION BY THE ALASKA POWER AUTHORITY BOARD OF DIRECTORS RECOM—
MENDING THAT AS 39.25.110 BE AMENDED TO SPECIFICALLY NAME THE
ALASKA POWER AUTHORITY AS A STATE AGENCY IN EXEMPT SERVICE.

WHEREAS, the Alaska Power Authority was created as a public corpo—
ration of the State of Alaska with a separate and independent legal
existence in the Department of Commerce and Economic Development;
and

WHEREAS, the Alaska Power Authority consists of a seven member
board of directors reauired to employ an Executive Director, who
employs additional staff.as necessary,®and 1is granted powers under
AS 44.83.080 to carry on and further Its corporate purposes; and

WHEREAS, the Alaska Power Authority, although considered to be a
State agency 1n exempt service not covered by the provisions of AS
39.25 (the State Personnel Act), 1s not specifically named as such
in this chapter; and

WHEREAS, the Authority has been advised by the Office of the
Attorney General to seek legislation to provide clarification on
the status of the Executive Dlrectop;and staff;

NOW THEREFORE, BE IT RESOLVED, by the 8oard of Directors of the
Alaska Power Authority:

That AS .19.25.110 1s reconmended for statutory amendment to specif—
ically niime the Alaska Power Authority as being a State agency in
exempt service, thereby exempting the Authority from.the provisions
of the State Personnel Act;

BE IT FURTHER RESOLVED, that the Alaska Power Authority Board of
Directors respectfully requests the Governor to Introduce legis—
lation providing for amendment to AS 39.25.110 as reconmended
herein.

This resolution having been submitted to a vote, the vote thereon
was as follows:

YEAS:

NAYS:

ABSENT:

. * dg 6Us
And the resolution was declared adopted on this the ( day of
W85.

ALASKA POWER AUTHORITY
BY:

Chairman

BY:
Secretary

8597/347
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Introduced: 4/19/85
Referred: State Affairs and

Finance
BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR
HOUSE BILL NO. 390
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act placing the employees of the Alaska Power
Authority in the exempt service under the State

Personnel Act; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 39.25.110(11) is amended to read:

(11) the officers and employees of the following boards,

commissions, and authorities:
(A) Alaska Gas Pipeline Financing Authority;
(B) Alaska Permanent Fund Corporation;
(C) Alaska Energy Center;
(D) Alaska Industrial Development Authority;
(E) Alaska Commercial Fisheries Entry Commission;
(F) Alaska Commission on Postsecondary Education;
(G) Alaska Power Authority;

* Sec. 2. AS 44.83.045(c) 1is amended to read:

(c) The authority shall employ an executive director who may,
with the approval of the authority, employ additional staff as neces-
sary. In addition to its staff of regular employees, the authority

may contract for and engage the services of legal and bond counsel,

consultants, experts, and financial and technical advisors the author-

ity considers necessary for the purpose of conducting studies, inves-
tigations, hearings, or other proceedings. The board of directors
shall establish the compensation of the executive director. The
executive director and staff of the authority are in the exempt



N

service under AS 39.25.110 [IS SUBJECT TO THE PROVISIONS OF AS 39.25

010 -- 39.25.220].

* Sec. 3. This Act takes effect immediately in accordance with AS 01

10.070(c).

HB 390 -2-





