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Original sponsor: Clocksin

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL HO. 232 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A  BILL

For an Act entitled: "An Act relating to real estate claims based on

innocent misrepresentation* and claims against the 

real estate surety fund."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.88 is amended by adding a new section to read:

Sec. 03.88.395. INNOCENT MISREPRESENTATION. A  person licensed 

under this chapter is not liable to another person for innocent mis­

representations of fact.

* See. 2. AS 08.88.460(a) is amended to read:

(a) A person seeking reimbursement for a loos suffered in a

transaction as a result of fraud, negligent or intentional misrepre­

sentation, deceit, or the conversion of trust funds on the part of a 

real estate broker, associate real estate broker, or real estate 

salesman licensed under this chapter shall make a claim to the commis­

sion for reimbursement on a form furnished by the commission. The 

fora shall be executed under penalty of perjury, and information 

required to be supplied shall include the following:

(1) the name and address of the real estate broker, associ­

ate real estate broker, or real estate sa1 man*

(2) the amount of the alleged loss*

(3) the date or period of time during which the alleged

loss occurred*

(4) the date upon which the alleged loss was discovered; 

v (5) the name and address of the claimant} or
i *
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(6) the general statement of facts relative to the claim'

ant

* Sec. 3, AS 08.88.460(d) is amended to read:

(d) A  claimant under this section shall pay a filing fee of $25 

[$250] to the commission at the time the claim is filed. The filing 

fee shall be refunded only if

commission holds a hearing on the claim.

* Sec. 4. AS 08.88.465(d) is amended to read:

(d) The claimant bears the burden of proof of establishing that

the claimant suffered losses in a transaction as a result of fraud,

negligent or intentional misrepresentation, deceit, or the conversion 

of trust funds on the part of a real estate broker, associate real 

estate broker, or real estate salesman and the extent of those losses. 

All facte shall be established by a preponderance of the evidence.

* Sec. 5. AS 08.88,474 is amended to read:

Sec. 08.88.474. PAYMENT OF [SMALL CLAIMS) JUDGMENT. If a

(CLAIM ORIGINALLY FILED WITH THE COMMISSION IS DISMISSED AND IS HEARD

AS A SMALL CLAIMS ACTION UNDER AS 08.38.460(c) AND THE) claimant 

prevails in a court [THE SMALL CIAIMS) action against a [THE] real 

estate broker, associate real estate broker, or salesman, and the 

action was based on conduct substantially similar to that set out in 

AS 08.88.460(a), the commission shall make ail award from the fund of 

any outstanding portion of the [SMALL CLAIMS] .judgment. The commis­

sion shall make the award after [ON] receipt of a copy of the final 

judgment and an affidavit from the claimant 3tating that more than 30

(1) the commission makes an award to the claimant from th

real estate surety fund; or

(2) [THE CLAIM IS DISMISSED UNDER (c) OF THIS SECTION; OR

(3)1 the claim is withdrawn by the claimant before the

CSHB 232(Jud)
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days have elapsed since the judgment became final and that the broker, 

associate broker, or salesman has not satisfied the judgment during 

that time. After payment of a [SMALL CLAIMS} judgment the commission 

is subrogated to the claimant's rights in the judgment under AS 08.- 

88.490.

* Sec. 6. Section 1 of this Act applies to causes of action arising on

or after tb<- affective date of this Act.

* Sec. 7. Sections 2 - 5 of this Act do not apply to a claim that a 

real estate broker, associate real estate broker, or real estate salesman 

has elected to remove to small claims court under AS 08.88.460(c) before 

the effective date of this Act.

* Sec. 8. The commission shall refund $225 of the filing fee paid under

AS 08.83.460(d) to a claimant whose case is pending on the effective date

of this Act.

,v Sec. 9. AS 08.88.460(c) and 00.83.465(f) are repealed.
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Introduced: 2/25/85
Referred: Labor & Commerce, 
Judiciary and Finance

I N THE HOUSE BY CLOCKSIN

HOUSE BILL NO. 232 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to claims against the real estate

surety fund."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.88.460(a) is amended to rend:

(a) A person seeking reimbursement for a loss suffered in a

transaction as a result of fraud, innocent, negligent or intentional

misrepresentation, deceit, or the conversion of trust funds on the

part of a real estate broker, associate real estate broker, or real

estate salesman licensed under this chapter shall make a claim to the

commission for reimbursement on a form furnished by the commission.

The form shall be executed under penalty of perjury, and information

required to be supplied shall include the following:

(1) the name and address of the real estate broker,

associate real estate broker, or real estate salesman}

(2) the amount of the. alleged loss;

Cl) the date or period of time during which the alleged

loss occurred;

(4) the date upon which the alleged loss was discovered;

(5) the name and address of the claimant; or

(6) the general statement of facts relative to the

claimant.

* Sec. 2. AS 08.80.460(d) is'amended to read:

(d) A claimant under this section shall pay a filing fee of $25 

[$250] to the commission at the time the claim is filed. The filing

COM M IT FEE COP
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fea shall be. refunded only if

(I) the commission makes an award to the claimant from the

real estate surety fund; or

(2) [THE CLAIM IS DISMISSED UNDER (c) OF THIS SECTION; OR

(3)] the claim is withdrawn by the claimant before the

commission holds a hearing on the claim.

Sec. 3. AS 08.88.465(d) is amended to read:

(d) The claimant bears the burden or proof of establishing that 

the claimant suffered losses in a transaction as a result of fraud, 

innocent, negligent or intentional misrepresentation, deceit, or the 

conversion of trust funds on the part of a real estate broker, 

associate real estate broker, or real estate salesman and the extent 

of those losses. All facts shall be established by a preponderance of 

the evidence.

Sec. 4. AS 08.88.474 is amended to read:

Sec. 08.88.474. PAYMENT OF [SMALL CLAIMS] JUDGMENT. If a 

[CLAIM ORIGINALLY FILED WITH THE COMMISSION IS DISMISSED AND IS HEARD 

AS A SMALL CLAIMS ACTION UNDER AS 08.88.460(c) AND THE] claimant 

prevails in a court [THE SMALL CLAIMS] action against a [THE] real 

estate broker, associate real estate broker, or salesman, and the 

action was based on condu ct substantially similar to that set out in 

AS 03.88.460(a), the commission shall make an award from the fund of 

any outstanding portion of the [SMALL CLAIMS] judgment. The 

commission shall make the award after [ON] receipt of a copy of the 

final judgment and an affidavit from the claimant stating that more 

than 30 days have elapsed since the judgment became final and that the 

broker, associate broker, or salesman has not satisfied the judgment 

during that time. After payment of a [SMALL CLAIMS] judgment the 

commission is subrogated to the claimant’s rights in the judgment

- 2 -



* Sec. 5. This Act does not apply to a claim that a real estate broker, 

associate real estate broker, or real estate salesman has elected to remove 

to small claims court under AS 08.88.460(c) before the effective date of 

this Act.

* Sec. 6, The commission shall refund $225 of the filing fee paid under 

AS 08.88.460(d) to a claimant whose case is pending on the effective date 

of this Act.

* Sec. 7. AS 08.88.460(c) and 08.88.465(f) are repealed.
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The two main e ffe c ts  of th is  b i l l  are:

1. To -eliminate the f i l in g  fee as a d e te rran t to the f i l in g  of a
su rety  cj.aim regard less of thfe m erits of "the claim .

2. To broaden the grounds for payment of a su rety  claim to  include■ 1 * ' 1 _ . - • TN'"ii *•* * ..1 • - t ̂losses- due to : innocent and neg ligen t ac ts  by a licensee.-—
|  J  '  f ' y  p c  r

P rio r- toT.the May i984 Loken-Johns on-v . AREC decision, there was no. f i l in g  . 
fee and -claims for innocent- InH"“negligent: m isrep resen ta tion  were* "‘being 
paid. P rio r to October 1984, th e re  was no f i l in g  fee and the commission 
was receiv ing about 200 claims per year and th a t number was probably on 
the increase. Of the claims received, -about 30% were being awarded, 70% . 
were being denied.

• ur - - • »*-•**>»-*. m -Jt.U " .« . .. * . # «...

• • 1 ■ 1 “ . - » • »  •. •.

Since October 2, 1984, the commission lias received s ix  claims, one of 
which was submitted with an NSF check -for the f i l in g  fee. None of these 
has been heard yet, due to the backlog created when 200 claims per year 
were being f i le d , there fo re  there  is  no data on the percentage paid,
however, i t  is  expected to be very high.

The decrease in  the f i l in g  fee would probably re s u l t  in  150-200 or more 
add itiona l claims per year being f i le d .  I t  would be b e t te r  to evaluate 
f i l in g  fees for public in ju ry  claims in  general and make them a l l  the “ 
same ra th e r than the cu rren t system with no uniform ity or conceptual 
basis fo r fees.

The change in  grounds for payment would re s u lt  in  an add itio n a l 20-50% of 
these being e lig ib le  for payment. This would add up to between 40 and 
100 consumers per year recovering an estimated average of $2,500 - 3,000 
fo r innocent/negligent m isrepresen ta tions. Most of these could probably 
recover, even now, through a small claims ac tion . The commission would
have to  hold three add ition a l hearings for every add itiona l claim paid 
fo r innocent/m isrepresentation.

The commission would requ ire  add itiona l c le r ic a l  s t a f f  (two full- tim e
positions) as well as the p o te n tia l o f an add itiona l fu l l  time hearing 
examiner to carry  out the above.



The high ra te  of dismissed claims in  the past stems, in part, from the 
public not evaluating i t s  cases before f i l in g  them. Why expend the 
e f fo r t  when the S tate w ill do it?

The in te ra c tio n  between grounds for payment of a claim and the fee for 
f i l in g  a fee has generated some confusion.

The amount of the fee helps determine the degree of sc ru tiny  a claimant 
w ill engage in  p rio r to f i l in g  a claim . This tra n s la te s  in to  the r a t io  
of claims paid to claims denied. The idea l fee should discourage a l l  
in v a lid  claims but no v a lid  claim s.

I f  the w illingness and a b i l i ty  of the consumer to f i l e  a claim is  to be 
v ir tu a l ly  unchecked by the fee there should be one or more add itiona l 
checks and balances incorporated in to  the process.

1. I f  the fee is  reduced to $25.00, there should be provision for 
i n i t i a l  adm in istra tive review and dism issal of claims with no 
d iscernable m erit. Currently, a l l  claims must be granted a 
hearing. Without the review i t  could add thousands of do lla rs 
of cost with l i t t l e  or no added public b en e fit.

2. There should be a provision for the claimant to be charged back 
the cost o f a hearing in  which the claim is  found to be 
fraudu len tly  f i le d .

I f  innocent or negligent m isrepresen ta tions are included as grounds for 
payment of a claim the p rov ision of automatic suspension of a license 
without fu rth e r hearing should be modified, and not app licab le in cases 
of innocent m isrepresen ta tion . There is g rea t concern by licensees that 
th e ir  licenses might be jeopardized by innocent e rro rs . This is 
d e f in ite ly  an area th a t needs to be safeguarded aga in st.

H B  2 3 2  - P a g e  3 o f  <4..



As the Supreme Court pointed out in i t s  decision, the impact of Bevins v. 
Ballard on the surety fund i f  i t  is  to pay on innocent m isrepresentations 
could be enormous. The nature of Alaska so i ls ,  clim ate and building 
conditions makes i t  very d i f f ic u l t  to know and p red ic t everything tha t 
can happen to a property. For th is  reason, innocent m isrepresentations 
may occur a t a higher ra te  than in other parts of the country.

This b i l l  gives the licensee g rea t exposure fo r damages re su ltin g  from
ac ts by o thers, ac ts  of which the licensee has no knowledge and over
which, no con tro l. This, in  e f fe c t,  makes the licen see  the preferred 
" ta rg e t"  when a con trac to r o r 'o tn e r s e l le r  is  a t f a u l t .  The surety fund
provides p ro tec tion  when a s e l le r  is  gone and the fund is  the only place
to turn . The inexpensive access to the fund, however, a lso  makes i t  the 
p refe rred  ac tion to take even when the "g u ilty "  party  is  ava ilab le  and 
not a licen see . Making i t  e a s ie r to "go a f te r "  a licensee for an 
innocent act than i t  i s  to go a f te r ,  say, a con trac to r who knowingly 
created the problem is  m anifestly un fa ir to the licensees.

0730E

*

I H B  2 3 2  - P a g e  4  o f  4  * .. ’.
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:______________

REQUEST_____________________  _________  FISCAL DETAIL_________________________________

Bill/Resolution No£l5j46 232 ( j U D ) - ■ Agency Affected: _ C o m m e r x p - & Fr.on. npy.~

Title: ._An..Act-relating to clairos-against BRU: _R e a l  Fst.at.e Commission___________

— the- real es-tate- surety fund--------- ---------------------------------------------

Sponsor: Clocksin________________________  Components: Consumer Protection

Requester:___________________________________  _____________________________________________

Date of Request:_____________________________ _____________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 85 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

23.0 25.0 27.0 27.0 29.0 29.0

10.0 10.0 10.0 10.0 10.0 10.0

10.0 10.0 10.0 10.0 10.0 10.0

1.0 1.0 1.0 1.0 1.0 1.0

6.0 0.0 0.0 0.0 2.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

250.0 250.0 250.0 250.0 250.0 250.0
TOTAL OPERATING 300.0 296.0 298.0 ' 298.0 302.U ' 3UU70

CAPITAL 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

R EVENUE 5.0 5.0 5.0 5.0 5.0 5.0

FUNDING: (Thousands of dollars)

G E N E R A L  FUN D 

FEDERAL FUNDS 

OTHER 
TOTAL

50.0 46.0 ' 48.0 48.0 52.0 50.0

0.0 0.0 0.0 0.0 0.0 0.0

250.0 250.0 250.0 250.0 250.0 250.0

300.0 296.0 298.0 298.0 302.0 300.0

POSITIONS:

FULLTIME
PARTTIME
T E M P O R A R Y

1 1 1 1 1 1

ANALYSIS: Attach a separate page if necessary.

Prepared by: James L. Maqowail_______
Division: Real Estate Commission

Approved by Commissioner:   Date:___February 25»..1986

Agency: Commerce and Economic Development___________

Distribution (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget ] 3
Impacted Agency(ies) page------ of------ 10/25/85

Phone: 563-2169___________
Date: February 25, 1986
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S  

For Bill/Resolution No. HB 232

ANALYSIS

The two effects of this b i 1! as amended last April are:

1. It largely eliminates the deterrent effect of the filing fee to the filing 

of a claim. This increases the number of claims filed that have no 
merit. It may also increase slightly (one or two per year) the number of 

claims with merit that are filed.

2. It broadens the grounds upon which a claim can be paid to include 

negligent misrepresentations by licensees.

It is estimated that the number of claims filed would increase from 34 in 1985 

to 234 per year. Of the additional 200 claims filed, an estimated 50 would be 

paid (estimated average amount $5,000). This would result in approximately 

$250,000 additional being paid from the fund. This would require increasing 

the surety payments to the maximum permitted by the statute ($125) and 

eliminating most or all of the educational program funded by surety payments.

Our experience with 1985 claims is not yet complete enough to give firm data 

due to the fact that many of the claims are awaiting court decisions. In 

spite of this, there is a strong indication that over 50 percent of the claims 

will be paid. There is also evidence indicating that the denial and 

withdrawal rate will be between 24 and 40 percent. These figures support the 

position that the filing fee is deterring mostly nonpayable claims and also 

that it is not discouraging all but the most obviously payable claims.

Our experience indicates that the additional claims might be within the 

capability of the current hearing examiners to handle because many of them 

would be more simple than the ones now being filed. This would only be 
possible with adequate clerical support. The hearing examiners have 

registered complaints about the lack of clerical support currently available 
(see resignation letter and hearing decision in regard to George Barth from 

examiner Gazaway).

The revised fiscal note reflects our experience during the past year with 

hearings and staff examiners. The staff examiners have greatly reduced the 

time and cost of hearings but have exacerbated the critical need for clerical 
support if the commission is to handle the current, let alone an increased, 
workload.

3602W22586a
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S t a lT  fs lo n l l is

T n l a l  P e r s o n a l S e r v ic e s

I U s e  O n l y  
K e y  N u m b e r

HI* Number

N o .  o f  P o s it io n s
J ___________

K a iH ;e / S le p
_a_

Darn. Unit

£1L
l . o c a l i o n
EBA

F le c t io n  D is tr ic t

Justification

This position will be necessary to do the 

work associated with 200 additional surety 

claims and the hearings that they will 

generate. This includes maintaining data 

•■23.jQ—  files on the cases, typing decisions and

J Q ..Q—  when there are appeals, transcripts. It

10.0 additionally includes sending out certified

1.0 notices to licensees involved in the claims

J L O —  (400 to 600) and sending out prehearing and

  hearing notices. The paperwork generated

by claims is great and it must be done 

properly in order to comply with the due 

process provisions of the statutes. The 
current clerical staff cannot absorb 

additional work (the 1985 LBA report states 

-5.0-.fl—  that the current staff needs immediate

assistance of an additional position) 

therefore without the position, it would 

not be possible to properly process 

additional claims.

T r a v e l
Contractual

L  |U ip incnt
( J tn c r

T o t a l  C o s t

1 - A  R e c e ip t s  1 0 0 5
i ’ roe .ram  R e c e ip t s  1028

Tvpe of L.xpendilure

C o m m o d i t i e s

F e d e r a l R e c e ip t s  in n * ’

Amount

■S-LlO —
n .- n e l i t s
Prem ium  Pay

Receipt Code F u n d i im  S o u r c e

G .  F .  M a t c h
G e n e r a l  F u n d s

3602W22586a



TO: R e p re s e n ta t iv e  Don C lo c k s in  DATE: F e b ru a ry  2 2 , 1985

FROM: J. E ll is  SUBJECT: Answers to your
questions regarding the 
Real Estate Surety Fund

I spoke with Jim McGowan, Executive D irecto r of the Real E state 
Commission and he answered the following questions:
1. Why was salesman fee ($40) repealed l a s t  year? I t  wasn't.

Salesmen paid $40 while brokers paid $125. The Commission saw no 
ac tu a ria l basis fo r d if fe re n t fees. They look a t annual expenses 
and divided them by the number of licenses issued to determine and 
se t a standard fee of $80 fo r everyone. Fees were equalized. They 
believe th is  w ill g rea tly  reduce adm inistrative overhead.

2. How many surety  fund complaints have been f i le d  since October 1, 
1984? Four.

3. Is the fund sound? "Yes, incred ib ly  sound".
How much is  in it?  $630,000 as of October '84, $130,000 over the 
Caps.
What is  the revenue each year? Approximately $240,00, with 
approximately 1,000 new licen sees per year.
What claims are pending aga in st the fund and what is  the backlog?
Nov. 1: 200-300 case backlog. The Commission h ired  2 half-time
hearing o ff ic e rs  to work on the backlog.
Approximately 100Q claims remain and are affected by the Supreme 
Court decision.
$100 - 150,000 in  claims to be paid.

4. What is  time taken to process claims?
- the average time widely v a rie s .
- in the past; 1 to 2 years.
- curren tly, 6-7 months - as quickly as they can get people
together and process the paper.
- th e ir  goal is  4 months from rece ip t to hearing.



§ 08.88.263 A l a s k a  S t a t u t e s  S u p p le m e n t  § 08.88.450

Article 3. Miscellaneous Provisions.
Section

263. License by endorsement

Sec. 08.88.263. License by endorsement. A person who holds a 
valid active real estate license issued by another state shall be 
granted an equivalent Alaska real estate license if that person

(1) passes the portion of the real estate examination which exam­
ines on Alaska law; and

(2) meets the requirements of AS 08.88.171. (§ 25 ch 167 SLA 1980; 
am § 34 ch 6 SLA 1984)

E ffe c t o f am endm ents. —  The 1984 

amendment deleted "and 08.88.211” at 

the end of paragraph (2).

Sec. 08.88.361. When commission is earned.

N O T E S  T O  D E C IS IO N S

Q uoted in Hazell v. Richards, Sup. Ct. 
Op. No. 2627 (File  No. 6683), 659 P.2d 575 

(1983).

Article 5. Real Estate Surety Fund.
Section
450. Real estate surety fund 
455. Payments by real estate brokers and 

salesmen

Section
460. Claim  for payment
465. Consideration of application
474. Payment o f small claim B judgment

Sec. 08.88.450. Real estate surety fund. The real estate surety 
fund is established in the general fund to carry out the purposes of AS 
08.88.450 — 08.88.500. The fund is composed of payments made by 
licensed real estate brokers and salesmen under AS 08.88.455 and 
filing fees retained in accordance with AS 08.88.460. The fund may 
not exceed $500,000 and amounts in the fund in excess of $250,000 
may beappropriated for realjjstate educational purposes as provided 
in AS 08.88.091. (§ 1 ch 143 SLA 1974; am § 34 ch 167 SLA 1980; am 
§ 2 ch 150 SLA 1984)

E ffe c t o f am endm ents. —  The 1984 
umendment substituted "The rcul estate 

surety fund is established in the general 
fund" for "There is created a speciul 

account in the general fund known as the

real estate surety fund" in the first sen­
tence and "is" for "shall be" in the second 

sentence and added "and filing fees re­

tained in accordance w ith AS 08.38.460" 
at the end of the second sentence.



§ 08.88.450
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§ 08.88.455 B u s in e s s  a n d  P r o fess io n s § 08.88.460

Sec. 08.88.455. Payments by real estate brokers and sales­
men. (a) A licensed real estate broker, associate broke', or salesman 
when obtaining or renewing a real estate license, in lieu of obtaining a 
corporate surety bond, shall pay to the commission in addition to the 
license fee, a surety fund fee not to exceed $125. After the fund 
reaches$̂ 5U,UUl) the commission shall by regulation adjust the surety 
fund fees so that, taking into account anticipated expenditures for 
claims against the fund and real estate educational purposes, the fund 
is maintained at a level not less than $250,000.

(b) All fees collected under this section shall be paid at least once a 
month by the commission into the general fund. These payments shall 
be credited to the real estate surety fund. (§ 1 ch 143 SLA 1974; am 
§ 35 ch 167 SLA 1980; am § 3 ch 150 SLA 1984)

E ffect o f  am endm ents. —  The 1984 
amendment, in  subsection (a), substituted 
"associate broker, or salesman" for "or 

associate broker” in  the first sentence and 
"surety fund" for "bond” in the first and 
second sentences and deleted "and a l i ­

censed salesman, when obtaining or re­

newing a license, in  lieu of obtaining a 
corporate surety bond, shall pay to the 

commission in addition to the license fee, 
a bond fee not to exceed $40” at the end of 

the first sentence.
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Sec. 08.88.460. Claim for payment, (a) A person seeking reim­
bursement for a loss suffered in a transaction as a result of fraud, 
misrepresentation, deceit, or the conversion of trust funds on the part 
of a real estate broker, associate real estate broker, or real estate 
salesman licensed under this chapter shall make a claim to the 
commission for reimbursement on a form furnished by the commis­
sion. The form shall be executed under penalty of peijury, and 
information required to be supplied shall include the following:

(1) the name and address of the real estate broker, associate real 
estate broker, or real estate salesman;

(2) the amount of the alleged loss;
(3) the date or period of time during which the alleged loss 

occurred;
(4) the date upon which the alleged loss was discovered;
(5) the name and address of the claimant; or
(6) the general statement of facts relative to the claimant.
(b) A copy of a claim filed with the commission under (a) of this 

section shall be sent to the real estate broker, associate real estate 
broker, or real estate salesman alleged to have committed the 
misconduct resulting in losses, as well as a real estate broker 
employing an associate real estate broker or real estate salesman 
alleged to have committed the conduct resulting in losses, at least 20 
days before any hearing held on the claim by the commission.

(c) Within seven days after receipt of notice of a claim under (b) of 
this section the real estate broker, associate real estate broker, or real

155



§ 08.88.465 A l a s k a  S t a t u t e s  S u p p le m e n t  § 08.88.465

estate salesman against whom the claim is made may elect to defend 
the claim as a small claims action in district court under District 
Court Civil Rules 8 — 22, if the claim does not exceed the small claims 
jurisdictional limit. An election to defend a claim in district court 
under the small claims rules may not be revoked by the broker, 
associate broker, or salesman without the consent of the claimant. 
Upon receipt of a valid written election under this subsection the 
commission shall dismiss the claim filed with the commission and 
notify the claimant that the claim must be brought as a small claims 
action in the appropriate state court.

(d) A claimant under this section shall pay a filing fee of $250 to the 
commission at the time the claim is tiled. The tiling tee shall be 
refunded only if

(1) the commission makes an award to the claimant from the real 
estate surety fund;

(2) the claim is dismissed under (c) of this section; or
(3) the claim is withdrawn by the claimant before the commission 

holds a hearing on the claim. (§ 36 ch 167 SLA 1980; am § 4 ch 150 
SLA 1984)

E ffect o f  am endm ents. —  The 1984 
amendment added subsections (c) and (d).

N O T E S  T O  D E C IS IO N S

Inn o c e nt m isrepresentation n o t used in  this section. State v. Johnston,
w ith in  section. —  Innocent misrepresen- Sup. Ct. Op. No. 2825 (File No. 7826),
tations are not w ithin the ambit of the P 2d (1984).
term "misrepresentation” as that term is

Sec. 08.88.465. Consideration of application, (a) Upon receipt of 
a claim for reimbursement, the commission may, in considering 
whether a claim should be granted,

(1) take and hear evidence pertaining to the claim;
(2) administer oaths and affirmations;
(3) compel, by subpoena, the attendance of witnesses and the 

production of books, papers and documents pertaining to the claim;
(4) engage the services of an investigator, accountant, or other 

expert necessary to process the claim.
(b) A certified or authenticated copy of a record, including a 

transcript of testimony, of a hearing held under AS 08.88.071(a)(3) in 
which fraud, misrepresentation, deceit, or conversion of funds on the 
part of a licensed broker, associate broker, or real estate salesman is 
establish^ may constitute sufficient evidence to support a finding.

(c) Befoi > thv jommission finds that payment should be made from 
the real estate surety fund, the real estate broker, associate broker, or
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08.88.465 B u s in e s s  a n d  P r o fess io n s § 08.88.474
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real estate salesman shall be afforded an opportunity to file with the 
commission, within 10 days after receipt of notification of the claim 
under AS 08.88.460(b), either a written statement in opposition to the 
claim or an application for the presentation of additional evidence.

(d) The claimant bears the burden of proof of establishing that the 
claimant suffered losses in a transaction as a result of fraud, 
misrepresentation, deceit, or the conversion of trust funds on the part 
of a real estate broker, associate real estate broker, or real estate 
salesman and the extent of those losses. All facts shall be established 
by a preponderance of the evidence.

(e) The commission may postpone consideration of a claim until 
after a hearing under AS 08.88.071(a)(3) or until after a pending or 
contemplated court proceeding is completed.

(f) The provisions of this section do not apply to a claim that is 
dismissed under AS 08.88.460(c). (§ 36 ch 167 SLA 1980; am § 5 ch 
150 SLA 1984)

E ffe c t o f am endm ents. — The 1984 

amendment added subsection (0.

Sec. 08.88.474. Payment of small claims judgment. If a claim 
originally filed with the commission is dismissed and is heard as a 
small claims action under AS 08.88.460(c) and the claimant prevails 
in the small claims action against the real estate broker, associate 
real estate broker, or salesman, the commission shall make an award 
from the fund of any outstanding portion of the small claims judgment 
on receipt of a copy of the final judgment and an affidavit from the 
claimant stating that more than 30 days have elapsed since the 
judgment became final and that the broker, associate broker, or 
salesman has not satisfied the judgment during that time. After 
payment of a small claims judgment the commission is subrogated to 
the claimant’s rights in the judgment under AS 08.88.490. (§ 6 ch 150 
SLA 1984)

Chapter 92. Concert Promoters.

Section

10. Registration required 
20. Fees

# 157
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Chapter 150

A N  A C T

R e l a t i n g  t o  Che r e a l  e s t a t e  s u r e t y  fund.

1 S ec t i o n  1. A S  0 8 . 8 8 . 0 7 1 ( b )  Is r e p e a l e d  a n d  r e e n a c t e d  to rcadi

(b) W h e n  a n  a w a r d  Is m a d e  f r o m  t h e  r e a l  e s t a t e  s u r e t y  f u n d  u n d e r  

this c h a p t e r  I n  r e i m b u r s e m e n t  o f  l o s s e s  s u f f e r e d  b y  a c l a i m a n t  as a 

result o f  f r a ud ,  m i s r e p r e s e n t a t i o n ,  d e c e i t ,  o r  c o n v e r s i o n  o f  cr ust  

funds n n  the p a r t  of a l i c e n s e d  b r o k e r ,  a s s o c i a t e  b r o k e r ,  o r  s a l e s m a n ,  

the cocxDlaslon m a y  c o n s i d e r  c u e  h e a r i n g  o n  t h e  c l a i m  t o  be a h e a r i n g  

o n  the s u s p e n s i o n  o f  t he  l i c e n s e  o f  t h e  b r o k e r ,  a s s o c i a t e  b r o k e r ,  o r  

s a le sm an, a n d  m a y  s u s p e n d  t he  l i c e n s e  o f  the b r o k e r ,  a s s o c i a t e  b ro k e r ,  

or s a l e s m a n .  A s u s p e n s i o n  o r d e r e d  u n d e r  t h i s  s u b s e c t i o n  sh a ll  b e  

lifted I f  the c o m m i s s i o n  a n d  t h e  b r o k e r ,  a s s o c i a t e  b r o k e r ,  o r  s a l e s m a n  

reach a n  a g r e e m e n t  w i t h  the corasisslon o n  t e r m s  a n d  c o n d i t i o n s  for t he  

r e p a y me nt  to t h e  r e a l  e s t a t e  s u r e t y  f u n d  o f  t h e  m o n e y  a w a r d e d  to t he  

c l a im a nt  a n d  t he  c o s t s  o f  h e a r i n g  t he  c l a i m  u n d e r  A S  0 8 . 8 8 . 4 6 5 .  T h e  

s u s p e n s i o n  s h a l l  b e  r e l m p o a e d  I f  t h e  b r o k e r ,  a s s o c i a t e  b r o k e r ,  or 

s ale s ma n  v i o l a t e s  t he t er m s  o f  a r e p a y m e n t  a g r e e m e n t  e n t e r e d  in to 

under t h i s  s u b s e c t i o n .

Sec. 2. A S  0 8 . 8 8 . 4 5 0  Is a m e n d e d  to re ad i

Sec. 0 8 . 8 8 . 4 5 0 .  REA!. E S T A T E  S U R E T Y  FU ND.  T h e  r e a l  e s t a t e  s u r e t y  

fund Is e s t a b l i s h e d  ( T H E R E  IS C R E A T E D  A  S P E C I A L  A C C O U N T |  In t he  g e n e r­

al fund ( K N O W N  A S  T H E  R E A L  E S T A T E  S U R E T Y  F UN D | to c a r r y  o ut t h e  p u r­

poses o f  A S  0 8 . 8 8 . 4 5 0  - 0 8 . 8 8 . 5 0 0 .  T h e  f u n d  Is ( S H A L L  BE) c o m p o s e d  o f 

p aym e nt s  m a d e  b y  l i c e n s e d  r e a l  e s t a t e  b r o k e r s  a n d  s a l e s m e n  u n d e r

- 1 -  S C S  C S H B  7 0 5 ( L 4 C )  a m  S



A S  0 8 . 8 8 . 4 5 5  u n d  f i l i n g  f e e s  r e t a i n e d  I n  a c c o r d a n c e  w i t h  A S  08.88.(11 

Tin' f u n d  Diuy lint e x c e e d  $ 5 0 0 , 0 0 0  a n d  a m m i n l e  In the f u n d  In excel* »* 

$ 7 3 0 , U H O  n a y  b e  a p p r o p r i a t e d  f o r  real e s t a t e  e d u c a t i o n a l  purpotti *  

p r o v i d e d  In A S  0 8 . 8 8 . 0 9 1 .

* S e c .  3. A S  0 8 . 8 8 . 4 5 5 ( a )  la a m e n d e d  to rcadi

(a) A  l i c e n s e d  r e a l  e s t a t e  b r o k e r ^  | O R  1 a s s o c i a t e  brokst, jj 

s a l e s m a n  w h e n  o b t a i n i n g  o r  r e n e w i n g  a r e a l  e s t a t e  l ic e n s e .  In H s u  d  

o b t a i n i n g  a c o r p o r a t e  s u r e t y  b o n d ,  s h a l l  p a y  to t he  comslsaloa b 

a d d i t i o n  to t he  l i c e n s e  f e e,  a s u r e t y  f u n d  ( BO NDI  fee n o t  to i k m  

$ 1 2 5  (, A N D  A  L I C E N S E D  S A L E S M A N ,  W H E N  O B T A I N I N G  O R  R E N E W I N G  A  L I C U 3  

111 L I E U  O F  O B T A I N I N G  A C O R P O R A T E  S U k E T Y  BO ND , S H A L L  P A Y  T O  T H E CCtft'.l 

S I O N  IN A D D I T I O N  T O  T H E  L I C E N S E  FEE. A  B O N D  1 E E  H O T  T O  EXC EED  111.' 

A f t e r  the f u n d  r e a c h e s  $ 2 5 0 , 0 0 0  the conailaalon s ha l l  b y  regulstla 

a d j u s t  t he  s u r e t y  f u n d  ( B O ND I  f e e s  s o  t h a t ,  t a k i n g  I n t o  account art) 

c l p a t e d  e x p e n d i t u r e s  f or c l a i m s  a g a i n s t  the f u n d  a n d  real tilau 

e d u c a t i o n a l  p u r p o s e s ,  t he  f u n d  la m a i n t a i n e d  at a l e v e l  n o t  leaa I M  

$ 2 5 0 , 0 0 0 .

* S e c.  4, A S  0 8 . 8 8 . 4 6 0  la a m e n d e d  b y  a d d i n g  n e w  s u b s e c : l o n s  to ital­

ic) W i t h i n  s e v e n  d a y s  a f t e r  r e c e i p t  o f  n o t i c e  o f a clala utsw 

(b) o f  t h i s  s e c t i o n  tha r e a l  o s t a t e  b r o k e r ,  a s s o c i a t e  real titut 

b r o k e r ,  o r r e a l  e s t a t e  s a l e s m a n  a g a i n s t  w h o m  t h e  c l a i m  la salt u s  

e l e c t  to d e f e n d  t he c l a i m  ae a s m a l l  c l a i m s  a c t i o n  In district c*»si 

u n d e r  D i s t r i c t  C o u r t  C i v i l  R u l e s  8 • 22, I f  the c l a i m  d o e s  not s u m * 

the sm all  c l a i m s  J u r i s d i c t i o n a l  l i mi t , A n  e l e c t i o n  to d e f e n d  a (!<«

In d i s t r i c t  c o u r t  u n d e r  t h e  s ma l l c l a i m s  r u l e s  m a y  n o t  be rcvekil H  

the b r o k e r ,  a s s o c i a t e  b r o k e r ,  or s a l e s m a n  w i t h o u t  t he  c onsent o( its 

c l a i m a n t .  U p o n  r e c e i p t  o f  a v a l i d  w r i t t e n  a l e c t l o n  u n d e r  c h i • tut***- 

t l o n  t h e  c o m a l a s l a n  s h a l l  d i s m i s s  t h e  c l a i m  f i l e d  w i t h  the c o m l i i l a  

a n d  n o t i f y  t h e  c l a i m a n t  t h a t  tho c l a i m  m u s t  b e  b r o u g h t  as a t u b  13

Chapter 13(1
claims a c t i o n  In t h e  a p p r o p r i a t e  s t a t e  c o u rt .

(d) A  c l a i m a n t  u n d e r  t h i s  s e c t i o n  s lm l l  p ay a 111 It., 

to the coinnlnslon a t  Che t i m e  t he  c l a i m  is filed. Tl« 

■hall b e r e f u n d e d  o n l y  if

(1) th e  c o n s l s s l o n  m a k e s  a n  a w a r d  to the c l a l n  

real e s t a t e  s u r e t y  fundi

(2) t he  c l a i m  Is d i s m i s s e d  u n d e r  (c) o f  t h i s  sec

(3) t h e  c l a i m  la w i t h d r a w n  b y C h e  c l a im an t  

com mis sio n h o l d s  a h e a r i n g  o n  the c l a im .

* Sec. 5. A S  0 8 . 8 8 . 4 6 5  la a m e n d e d  by a d d i n g  a n e w  s u b s e c t l "

(f) T h e  p r o v i s i o n s  o f  t h l a  s e c t i o n  d o  n o t  a p p l y  to . 

1s d i s m i s s e d  u n d e r  A S  0 8 . 8 8 . 4 6 0 ( c ) .

• Sec. 6. A S  0 8 . 8 8  la a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  co re

Sec. 0 8 . 8 8 . 4 7 4 .  P A Y H E H T  O F  S H A L L  C L A I H S  J U D G M E N T ,  

orig ina lly  f i l e d  w i t h  t he c o m m i s s i o n  la d i s m i s s e d  a n d  U  

l u l l  c l a i m s  a c t i o n  u n d e r  A S  0 8 . 8 8 . 4 6 0 ( c )  a n d  th e  cl aim ant  

the s ma l l c l a i m s  a c t i o n  a g a i n s t  the r e a l e a t a t r  b r o k e r ,  sr.*. 

eitate b r o k e r ,  o r  s a l e s m x n ,  t h e  c o o m l s s l o n  sh al l  m a k e  an 

the f u n d of a n y  o u t s t a n d i n g  p o r t i o n  o f  the ama ll c l a im s  

receipt o f  a c o p y  o f  t he f i n a l  J u d g m e n t  a n d  ail si fldavi 

claimant s t a t i n g  t h at  m o r e  t h a n  30 d a y s  h a v e  e l a p s e d  §lnc> 

sent b e c a m e  f i n a l  a n d  that t h e  b r o k e r ,  a s s o c i a t e  b r o k e r .  . 

hat no t  s a t i s f i e d  t he  J u d g m e n t  d u r i n g  th at time. A f t e r  p. 

• B il l  c l a i m s  J u d g m e n t  t he coitmlsslon I s  s u b r o g a t e d  to th e  

rights In the J u d g m e n t  u n d e r  A S  0 8 . 8 8 . 4 9 0 .

S C S  C S H B  7 0 5 (LIC) a m  S -2 S C S  C S H B  705i
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.the nlher elements of n frnuilutenl misrep­

resentation claim have been demonstrated.

One additional aspect of Uubbel's misrep­

resentation claim requires discussion: Hub- 

bel contends that Wien misrepresented its 

legal capacity to hire him as a permanent 

employee." .Specifically, Bubbel argues 

that because Wien bad the hcnefit o f hotise 

counsel and outside attorneys, Wien knew 
that il had n u n ila te ra l right under the 

Itailway Labor Act, and under federal 

rases, to renege on its promised "perman­

ency" of employment, nubbel reasons that 

in so far ns Wien did not apprise him of • 

that limitation on bis permanent status, 

Wien misrepresented the permanency of 

his position.

Uubbel's argument on this theory is a 

narrow one: be does not dispute that when 

it hired him, Wien had the legal capacity to 

hire permanent replacement employees.11 

Hubbel concedes that Wien was not legally 

obliged In accept the settlement agreement 

proposed by the Presidential Emergency 

Hoard. Wien could have rejected the pro­

posed settlement, defied the strikers, and 

continued to operate with its replacement 

pilots. Instead, Wien voluntarily chose to 

accept the settlement and furlough its re­

placement employees. This branch of Hub- 

bcl’s misrepresentation theory, then, turns 

solely on Wien's failure to inform its "per-

10. F iii exam ple, Ditbhcl argues that
T licic can  be llllle dntibl lhat if W ien had 

explained in nuhbcl al ilic lim e o f Ills em ploy- 
meni h ire  that die em ploym ent w as "p e rm a­
nent,” hm  d ia l Wien hail the u n ila tera l right 
at any  tim e to settle the strike  w ith  Al.PA; 
that the te rm s n( the settlem ent m ay very well 
affect flu b lx l's  continued em ploym ent—Bub- 
bel would not have believed die cm pluyntcni 
was 'p e rm a n e n t.'' . . .  W ien had  an  ob liga­
tion In advise and Inform  Mr. Bubbel d ia l he 
w as nut a  "perm anen t” e m p lo y ee ,. . .

11. Follow log an  econom ic sir ike " the  em ployer 
m ay litre perm anen t rep lacem en ts w hom  it 
need noi discharge even if die strikers offer In 
re tu rn  to  w ink unconditionally .” Belt imp v.Hale, —  U .S . . ----- . 103 S CI. 3172, 317-1, 77
I..IM 2d 718, 8(13 (1983).

In ro n iras t, an  em ployer h iring replacem ent 
employ e rs  dm  lug an u n fa ir labor p ractice strike 
governed by d ie Nl HA m ay lack die legal capac­
ity to o ile r  perm anent em ploym ent to  such r e ­

manent”  replacement employees that Wien 

could voluntarily Kettle the strike und thus 

use the collective bargaining agreement 

reached to override inconsistent individual 

employment contracts.

This court has not previously considered 

the question of whether a claim for relief 

may arise from a misrepresentation of lav. 
Traditionally, courts have refused to recog­

nize such representations as tortious, bas­

ing their conclusion upon the principle that 
"ignorance of the Inw is no excuse."11 

However, several recent decisions Imve 

held that this rule should be relaxed in 

appropriate circumstances, as for example, 

when.

the person making the misrepresentation 

"has superior means of information, pro­

fesses a knowledge of the law, and there­

by obtains an unconscionable advantage 

of another who is ignorant and has not 

been in a .situation to become informed." 

Ford Motor Credit Co. u  Milbuni, file 

P,2d 81)2, 8!)n (in th  Cir. 1980), quoting 
White r. Hurrigan, 77 Okl. 123,18G P. 221, 

syl. 1 (1919). Accord, While v, Mulranin, 
576 S.W.2d 184, 192 (Mo.1978) (en band: 

Nesbitt v. Home Federal Savings £  Loan 
Ass'ii, 440 P,2d 738, 743 (Okl.l9G8); s-r 

also N ational Conversion Corp. p. Cedar 
Building Corp., 23 N.Y.2d 621, 298 N.Y. 

S.2d 499. 24G N.E.2tl 351 (1909).

placem ents. /</., —  U .S .  , ------, 103 S.Cl.
3172, 317-1. 77 !..l:d.2d 798. 803; NI.RB tv Inter naliuiwl Van lines, 409 U.S. 48. 93 S.Cl. 74. "  
L.F.d.2d 201 (1972). In such circum stances, the 
em ployer's represen ta tion  of its capacity  to  line 
perm anen t rep lacem ents m ight well be false 
and  thus actionable.

12. See, e.g., Hamming s’. Murpliy, B3 III.App 3d 
1130, 39 Ilt.Dcc. 435, 404 N.E.2d 1026 (1980). 
w here die cuurl refused in Im pose liability f"( 
m isrepresen tation  upon  a dcfendanl-vendor of 
real estate w ho affirm atively assured  a plaintiff 
p u rch ase r that a contem plated  use  o f the prop 
crly  svas perm itted  u n de r the existing zoning 
o id in an cc . The Hamming cnm  l reasoned that 

|g |encrn lly , one Is not en titled  to  rely sipun 8 
rep resen ta tion  rtf lasv as both parlies a rc  pic- 
sinned lu  bn equally capable »>f know ing and 
In terp reting  the l a w . . . .  Wc co m lm le  plain­
tiff w as chaigctl w ith  know ledge nf the per­
m itted  uses nl llils p in p c iiy  u n de r applicable 
aim ing o id in an ccs . . . .

404 N F..2d 1026 ut 10)0.
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Recognizing (he importance o f the ques­

tion, and the limited treatment it received 

In the briefing of this case, we decline to 

adopt a flat rule that misrepresentations nf 

U'-v are not actionable in this stale. In ­

dead, we hold, on the basis of this record, 

only that Wien did not misrepresent its 

hiring capacity.

( 1 0 ,1 1 ]  Central to our decision on this 

point is the character o f the alleged misrep- 

m entation. Wien did not tell Bubbel any­

thing false, it  merely failed to inform him 

of the legal consequences of something 

which might happen (i.e.: that Wien could 

possibly settle the A LP A  strike).11 Titere 

is no evidence in the record suggesting that 

Wien anticipated such a settlement willt 

the striking pilots at the time it hired Bub- 

' bel. On the contrary, the record reflects 

Wien’s intention to keep the replacement 

pilots in their jobs even after the strike 

ended. Moreover, as the holding in Belk­
nap  reflects, Wien's right to voluntarily 

breach its individual employment contracts 

was not absolute: the subsequent collective 

bargaining agreement dues not relieve 

Wien o f liability for breaclt of inconsistent 

individual contracts. In such circumstanc­

es, the appropriate remedy for Wien’s 

breach of its commitment to keep llte re­

placements is a r.uit for breach o f contrnct, 

rather than for misrepresentation of 

Wien's capacity to enter into such con­
tracts."

• Thus, we affirm  the superior court's 

■** grant o f a directed verdict against Bubbel

'K ° °  his misrepresentation claims.

,-v fo r  the reasons set forth above, the

Judgment o f the superior court is RE- 

;£ .  VERSED and this case is R E M A N D E D  for 

®  further proceedings consistent with this 
Sft’i  opinion.

** * fs llu re  to w arn  a party  o' the possibility 
°* # vo lun tary  b reach  constitu tes an  actionable 

Syjiv* ln*, r*presen ialion , then all co n tra c ts  w ould In- 
Volve m isrepresen tations.

recognize llial the Suprem e C ourt's opim  
", " O  In Dtlknap v, Hale, supra, co n ta in s  language 
: fcU * n ln g  that i n  action  fo r n iiM iprcsvn laiia ii 

.,- fj . ** a P pr°p ri» te  In factual c ircum stances
“  Jlm ilar to those before this court. H ow ever, the 
, Suprem e C ourt In Belknap held  only  tha t fcilcr-

S T A T E  o f  Alaska, R E A L  E S T t 

C O M M IS S IO N . Appellant.

v.

M yrna JO H N STO N  and F.v- 

I.oken, Appellee*.

No. 7826.

Supreme Court of Alaska 

May 4, 1984.

Purchasers of real estate who I 

scittded earnest money agreetm-o' 

claim with Real Estale Commission 

imbursemcnt o f  earnest money frm 

Estate Surety Fund, alleging that I 

had misrepresented boundaries nf pi 
The hearing officer concluded that I-  

misrepresentation was innocent. I - 

Fund provided recovery for such mi- 

seiitaliuus and recommended that Ft 

inthursc purchasers’ deposit. Come 

adopted decision and awarded e 

amount, and brokers appealed. Tin- 

rior Court, Third Judicial District, A  

age, Milton Suuter, J.. reversed a war 

Commission appealed The Supreme 

held that Real Estate Surety Fund d 

provide reimbursement to claimants 

nocunt misrepresentations made b\ 

bers o f real estale profession.

Affirmed.

1. Hrokcrs « = 4

Real Estate Surety Fund does m 

vide reimbursement to claimants fot

al lab o r law  d u c t .nl p rc iliu le  "ulli i- 
tionablc*  rnisrepr-. vernation suits. —  It
a t  . |0 )  S.C<. 3172 at 3178. 77 I. F.d 2.'
808. The C ourt recognized th.it s ta ir  l.< 
I n in ':  w h eth er an  action  lor n tiu rp ic w  
w ill lie In an y  p a r t ic u la r 'e a » .  Id. V 
elude that o u r  di-cisioit on llo libcl't m- 
scn la llo n  c la im  i t  c o n tin e n t w ith  the In.' IhlLnnp.



m il  nt'isr«,|irt*ni*nlations made l»y memlicrs 

of rn il i-kIuIp profr-HHimi. AS <l8.BH.4fiO- 
• IlH.HH Will. HH.HH.4liO.

• 2. Appeal und Krror 0 8 12(H)

A|i|ilicnlite Mniulnrd of r e v i e w  o f B u p e -  
rior court's decision construing stnlute is 

mu- o f iiidi'pm iilrnl judgment.

.1. S ta tu te s  e=»l93
I f  legislative intent or general meaning 

n f statute is nut clear, meaning of doubtful 

words may lie determined by reference to 

llic ir association with other associated 

words nnd phrases. ,

4. lim bers « = l

"Misrepresentation" as employed in 

statute allowing recovery from Ileal Estate 

Surety Fund for losses suffered as result 

o f fraud, misrepresentation, deceit, or con­

version of trust funds on part o f real eBtate 

lim ber dues not include innocent misrepre­

sentation. AS (>8.8H.-JfiO(a, h).

S e e  p u b lic a tio n  W in d s  n n d  P h rases 
fo r  o il ie r  jod icln l c o n s tru c tio n s  e n d  
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Before B URKE, ( M „  and R ABIN O W - 

IT7„ COMPTON and MOORE, JJ.

O P IN IO N  !

PER C U R IA M . 1

This appeal presents a first impression 

ipiestiiai as tu (lie scope and applicability of 

Alaska's Real Estate Surety Fund.1 The 

issue raised is one o f statutory construe-

Ii  namely, whether the Real Estate

Surely Fund provides recovery loclnimnnts 

who. in the context o f real estate Iransac- •

lions, suffer losses due to innocent misrep- 

resentalions made by real chI i i Ip brokers nr 

ugcula.

I. FACTS

Newly arrived in Alaska the Mulhollnnds 

sought to purchase a home and contacted 

Eva Lokea, a sales person with Areu Real­

tors. In August o f 1981, Loken showed 

the Mulhollands l-nrry Gross' home located 

near Eagle River. The following day the 

Mulhollands made an offer on the house to 

which the owner counter-offered. On Au­

gust 10, 1981, the parties entered into an 

earnest money agreement and the Mulhol­

lands tendered one thousand dollars in ear­

nest money to Loken.

Subsequent to the initial earnest money 

agreement the Mulhollands contemplated 

rescinding on the purchase agreement and 

signing an earnest money agreement on 

another home; they were distraught over 

what they perceived as apparent misrepre­

sentations made by Loken concerning mid­

winter Bunlight nnd driveway accessibility. 

Eventually, nfter discussions with Loken 

and Myrna Johnston, an associate broker 

with Area Realtors, the Mulhollands decid­

ed to go through with the deal and they 

signed an extension to the earnest money 

agreement.

On October 1-1, 1981, the Mulhollands 

were asked to accept an "as-built" survey 

o f the properly; however, because the sur­

vey failed to depict the driveway the Mid- 

hollamls refused to sign or accept the sur­

vey. Johnston ordered an updated survey. 

The updated survey revealed that the drive­

way encroached upon neighboring land to 

the extent of ten feet by thirty feet.

Having contacted the seller, Larry Gross, 

to discuss alternative solutions to the cm- 

crpachincnt problem, Johnston informed 

Ixiken, who in turn contacted the Mulhol­

lands. During the phone conversation be­

tween lx>kcn and the Mulholhuuls a meet­

ing wus nrrnnged for October 23, 1981— 

the day the earnest money agreement ex­

pired.

I .  A S  ( I 8 M . 4 M M O O . i

cut •• tu m <) in (AitiW itMi

A t the October 23rd meeting between the 

Mulhollunda and Johnston, the Mulhollnnds 

terminated the transaction and signed a 

recission agreement which provided that 

the earnest money would be returned. 

Johnston, however, on the advice of Area 

Realtors' attorney, never executed the re- 

ciBsion agreement; the Area Realtors' at­

torney fe lt that the encroachment was a 

curable defect which did not render title to 

the properly unmarketable.

In December 1981, Uie Mulhollands filed 

a claim w ith the Real Estate Commission 

for the reimbursement o f their earnest 

money deposit Thereafter, a Real Estate 

Commission hearing examiner conducted a 

hearing on the Mulhollands' reimbursement 

duim. The hearing examiner concluded 

that Loken and Johnston had innocently 

misrepresented the boundaries of the Gross 

property. The misrepresentation o f fact, 

according to the hearing officer's finding, 

"consisted o f the implied assertion that the 

driveway was included in the boundaries of 

the Gross property." Concluding that the 

Real Estate Surety Fund provided recovery 

for innocent misrepresentations of this na­

ture the hearing officer recommended that 

the Fund reimburse the Mulhollnnds' ear­

nest money deposit.

The Real Estate Commission adopted the 

recommended decision and awarded the 

Mulhollands the equivalent o f their earnest 

money deposit. The Commission's decision 

was then appealed to the superior courL

2. The lu ll text o f  AS 08.88.460(a) and  (b) reads
as follows:

(a) A person  seeking  reim bursem en t fo r a 
loss su ffered  In a ira n sac tio n  as  a resu lt of 
fraud , m isrep resen ta tio n , deceit, o r  the  con ­
version o f trust fu nd s tn  the  p a n  o f a real 
esta te  b roker, associate real es ta te  b roker, or 
rea l estate sa lesm an  licensed u n d e r th is ch ap ­
te r  shall m ake a c la im  tu the com m ission  for 

, re im bursem en t on  n fo rm  fu rn ished  by the 
com m ission . The fo rm  shall be  executed u n ­
d e r  penally  of perju ry , an d  in fo rm a tion  re ­
qu ired  to he  supplied  shall inc lu d e  the fo llow ­
ing:

v  ( I )  the n am e and  add ress o f the real esta te
b roker, associate rcnl esta te b io k e r . o r  real 

V , es ta te  salesm an:
D-1 (2) the am o un t of the alleged loss;
:|t* (1) the d a te  n r  |tc riod  of lim e du ring  w hich
jjf ‘i the  alleged loss occu rred;

The su|terior court reversed tin- no 

holding that the Surely Fund did n»i • 

vide recovery for innocent inisrcpri-M - 

tion. The State o f Alaska Real K "  

Commission now brings this appeal

II. T H E  R E A L  ES TA TE S U R E T Y  FI 

DOES NOT P R O V ID E  R E IM FtU I’ 

M E N T  TO C L A IM A N T S  FOR IN- 

C E N T  M IS R E P U E S E N T A T U  

M A D E  BY M E M B E R S  O F  'I 

R E A L  ESTA TE PRO FESSIO N .

[ I ]  As indicated at the outset, Rip |- 

cipal issue presented in this appeal 

whether the Real Estate Surety Fun ' 

obligated to reimburse claimants for ii 

cent misrepresentations made by mem! 

o f the real estate profession. In relev 

part AS 08.88.400(a) provides ns foil" 

Claim f o r  payment, (a) A person v  

ing reimbursement for a loss suffer- ' 

a transaction as a result o f fraud, t 

representation, deceit, or the concur 

of trust funds on the part o f a rent os' 

broker . . .  shall make a claim to 

commission for reimbursement...  .* 

The superior court concluded that 'V  

representation" as used in AS U8.H8.-lh' 
was intended to encompass only intent i- 

wrongdoing, not innocent or neglif 

wrongdoing. More particularly the sup 

or court reasoned ns follows:

I think the term misconduct as used 

Section (b) of the statute implies in '

(4) the dale upon  w h iih  the allrgciU 
w as discoverrd ;

(5) the nam e an d  add ress nf the claim  
or (sic?)

(6 ) the general statem ent n f  fa cts ie l.Un  
the cla im ant.

(b) A cupy of a  claim  filed with the r- 
m ission under (a) o f this section  shall h r 
In the rea l estale b roker, associate real r -  
b roker, o r  real es ta te  sa lesm an  alleged to I 
com m itted  the m isconduct resu lting  in li­
as well as a real estate b m k rr  em ploying 
associate real esta te  -broker o r real r '  
salesm an alleged lo  iia tc  com m illcd  the  ■ 
duel resu lting  in losses, at least 20 days It-1
any hea rin g  held on  the cla im  hy the i t .....
siiill.
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'  Iintml type wrnnjftloiiiR, not nr

innocent wrongdoing. Ami I think thn 

statute's tine o f the phrase fraud, deceit, 

misrepresentation nr conversion, particu­

larly with the term misrepresentation 

coming sandwiched between fraud and 

deceit and coming as it does amidst a 

group of inienlionnl-type wrongdoings, 

coupled with the presence o f the word 

misconduct in Buhsection (b), all indicate 

Hint the proper construction of this stat­

ute lies in construing it  as including 

among its terms only intentional-type 

wrongdoing, not innorent or negligent 

hut nonrrckless wrongdoing. And I 

think that that's squarely in line with the 

• comments o f the chairman o f the com­

merce committee. Furthermore, it 

scents to me that with a real estate fund 

limited by law to only $f>00,000.00, if  

we're going to open the flood gates I* 

innocent and negligent misrepresent .,on 

claims being made againBt this fund, 

there very likely soon wouldn’t be any 

fund to collect for dishonest-type actions 

on the part o f the real estate profession. 

So I'm  going to reverse the real estate 

commission nnd award judgment in this

case in favor o f the appellants.
•

12] In our view, the superior court cor-

4 reclly analyzed the question, nnd thus we

affirm  the superior court's construction of 

AS n8.88.4fit).*

Prior to the establishment o f the Real 

Estate Surety Fund in 1974, real estate 

brokers were required to obtain a real es­

tale bond. This corporate bond was made 

payable to the state and was breached if  

the licensee injured another by a wrongful 

act or default in the conduct o f the busi­

ness for which the license was issued. In 

1974 the legislature created the Real Es­

tate Surety Fund. AS 45.89.010. [§ 1 Ch. 

149 SLA 1974] As originally enacted the 

Real Estate Surely Fund functioned simi-

l  J. The app licab le  s lnm la rd  o f  rev iew  here I t  one
o f independent judgm ent. H if f l  Air Atiuka, Inc. 
I-. Orpl. of Revenue. 647 P.2d I0S7, 1090 (Alaska 
1982).

» i
4. In  Slalt r. Alet. 646 P.2d 203, 209 n. 4 (Alaska 

1982), we held tha t d ie  p la in e r the t la lu tc 't

larly to llio H iirc ly  bond requirement. In 

relevant part the Surety Fund Act provided 

that a licensed real estate broker when 

obtaining or receiving a real estate license, 

in lieu of obtaining a corporate surety 

bond, had to pay a bond feo to the commis­

sioner. [AS 45.85.020(a)] Recovery from 

the newly established surety fund was con­
ditioned upon the claimant first obtaining 

"a final judgment in a court against a real 

estate broker . . . . "  I f  judgment was not 

satisfied within thirty days from the court 

order, the claimant could apply for a post- 

judgment order directing payment out of 

the Real Estate Surety Fund.

In  1980 the Real Estate Surely Fund Act 

wns amended, providing for n simpler re­

covery process. [AS 08.88.45O-..'iU0] The 

1980 amendment obviated the requirement 

that the clnimant first obtain a civil judg­

ment before filing a claim for reimburse­

ment; instead, the Real Estate Commission 

was remolded to function in a quasi-judicial 

'.e, adjudicating the merits o f Surety 

Fund claims in administrative hearings. 

[§§ 34-36 Ch. 107 SLA 1980] Procedures 

governing the Real Estate Commission's 

administration of Surely Fund claims are 

provided for in 12 A AC  C4.280-.330.

|3 ] As the superior court correctly etn- 

phusized, nothing in the historical develop­

ment of the Real Estate Surety Fund di­

rectly indicates legislative intent ns to the 

scope of the Fund's coverage. Given Ibis 

background, we think a textual analysis of 

AS 08.88.4C0 is controlling.4' ' The apposi­

tion of the term "misrepresentation'’ to the 

terms "fraud," "deceit," nnd "conversion" 

persuades us that misrepresentation should 

be limited to only wrongful misrepresenta­

tions. A widely applied tenet o f statutory 

interpretation is that i f  "the legislative in­

tent or general meaning of a statute is not 

deur, the meaning of doubtful words may 

be determined by reference to their nssocia-

language, llie  m ore  co nv in c ing  c o n tra ry  legisla­
tive  h is to ry  m ust be. See also Cily ol Ihiner r. 
Cangt. 650 P.2J 396. 400 n. 4 (A laska  1982); see 
ten. Nonli Slope Dorough I*. Sultio Pttrutcunt 
Corp.. 585 P.2d 534. 540 (A laska 1978) (w lic ic  
we firs t adopted tills  s lid in g  scale approach).

I '

S T A T E , U K A I. E S TA TE  C O M ’N v . JO HNSTO N A l>
C l l t a s M l M d J a ]  (Alaika ISM)

tion with other a s s m -in le d  words tiiiil phras­

es." 2A C. Samis, S u th e rlan d  S ta tu to ry  
Construction, § 47.1G at 101 (4th ml. 1973); 

in accord: United S lates v. Itaynor, 302 

U.S. 540, 58 S.Ct. 353, 82 L.Ed. 413 (1938);

S tale  v. Taylor, 49 Hawaii 624, 425 P.2d 

1014, 1021 (1967); H ealhm an  p. Giles, 13 

Utah 2d 308, 374 P.2d 839, 840 (1902). Sim­

ilarly: M atter o f  Hutchinson's Estate, 577 
P.2d 1074, 1075 (Alaska 1977) (all sections 

are to be construed together so that all 

have meaning and no section conflicts with 

another); Cily o f  Anchorage  t*. Scavcnius,
539 P.2d 1169, 1174 (Alaska 1975) (each 

pari o f a statute should be construed witli 

every other part or section so as to produce 

a harmonious whole).

(4) In short, we bold that innocent mis­

representations arc not within the ambit of

S. W c th in k  i t  app rop ria te  to  fu r th e r  note tha t 
w hen  the S u re ly  Fund was firs t established in  
1974 and am ended In  1980, A laska d id  not rec­
ognize a cause o f  action  fo r  Innocen t m is rep re ­
sentation. in  Devins v. Dallard, 655 P.2d 757 
(A laska 1982), th is  co u rt f irs t recognized a cause 
o f  ac tion  against a real estate b ro k e r fo r  in n o ­
cent m isrepresentation.

A

the term "ntisrrpresenliitmn" n>> 

is  employed in AS 08 H8 -llini.i) 

ing this conclusion we have car- 

sidercd each of (be slate's argnr 

tabling to legislative history, p--' 

erations, nnd textual analysis 

found none of them persuasive 1 

affirm  the superior court's runst 

AS 08.88.4G0(a) anil (bl*

A FF IR M E D .

M ATTH EW S, J., not parliripa'

6. The am icus has attem pted to  ra w  
lio n  o f w hether nn  th is  re cn id  no 
m isrepresentation was made. In  tin- 
contest o f th is  case th is  issue is n- 
before us and thus s t i l l  nnt be adih<-
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an element of the relative nature of the lory definition of an employer reflects an
work lest. Thus, only if it is determined erroneous standard of law. As a result, the
that Kroll acted as an employer in the thrcshhold issue of whether Kroll's con­
course of his construction activities may slruction activity was sufficient to establish
Donald reasonably be said to have been his status as an employer must also be
engaged in work which was “a regular part remanded to the Board for further consid-
of the employer’s regular work." Ostrem v. eration.*

Alaska Workmen's Compensation Board, REVERSED and REMANDED.
611 P.2d at 1063.5

[5] For purposes of the Act, an employ­
er is defined as "a person employing one or 
more persons in connection with a business 
or industry coming within the scope of this 
chapter." AS 23.30.265(12). The Board 
stated in this regard:

The definition of subsection (12) ‘in 
connection with a business or industry 
coming within the scope of this chapter' 
is interpreted to mean all business or 
industry is to be considered as covered by 
the Act and that interpretation would 
follow Larson’s which includes every per­
son in the service of another under con­
tract. [Emphasis added.]

The Board's broad construction of AS £!.- 
30.265(12) fails to give proper weight to the 
statutory limitation to employment rela­
tionships “in connection with a business or 
industry." In Larson’s terms,6 the policy 
question is whether Kroll's construction ac­
tivity, either by itself or as an element of 
his rental activities,7 was a profit-making 
enterprise which ought to bear the costs of 
injuries incurred in the business, or was the 
construction activity simply a cost-cutting 
shortcut in what was basically a consump­
tive and not a productive roll played by 
Kroll.6

W e  conclude that the Board’s statement 
with respect to the parameters of the statu-

5. The concept of "regular work” as used in 
Ostrem as part of the test for differentiating 
between employees and independent contrac­
tors is a subclass of "business” as used in AS 
23.30.265(12). Whether a person engages in a 
"business" within the meaning of AS 23.30.- 
265(12), is relevant for purposes of determining 
the "extent to which claimant’s work is a regu­
lar part of the employer's regular work." Os- 
trem, 511 P.2d at 1063. The Board’s first obli­
gation is to ascertain the nature of the particu­
lar business enterprise in which the injury al­
legedly occurred, and then to determine wheth-

-------------
O  | KCVNUMBERSYSTCM

Max BEVINS and Johnson-Bevins Inc., 
d/b/a Star Realty, Appellants,

v.

David L  B A L L A R D  and Linda K. 
Ballard, Appellees.

No. 4571.

Supreme Court of Alaska.

Nov. 19, 1982.

Purchasers brought action against ven­
dors and real estate broker alleging, in part, 
intentional and negligent misrepresentation 
in describing condition of well on property. 
The Superior Court, Third Judicial District, 
Anchorage, Eben H. Lewis, J., rendered 
judgment in favor of purchasers, and bro­
ker appealed. The Supreme Court, Burke, 
J., held that: (1) trial court’s dismissal of 
purchasers' negligence claim against real 
estate broker precluded broker’s liability 
from resting on a negligent representation

er the work being done by the claimant is a 
regular part of that business.

6. See 1C A. Larson, supra note 2, § 50.21.

7. Id  at § 50.24.

8. Id. at § 50.21, at 9-70 to 9-71 & nn. 4 and 5. 
But sec Donald v. Whatley, 346 So.2d 898 
(Miss. 1977).

9. Burgess Constr. Co. v. Smallwood. 623 P.2d 
312. 317 (Alaska 1981).
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theory, even though postjudgment amend­
ments are allowed to conform issues tried to 
evidence, where, subsequent to dismissal, 
neither party argued negligent misrepre­
sentation in trial briefs, court and parties 
treated case as one involving innocent mis­
representations, and broker neither express­
ly nor impliedly consented to trying negli­
gence claim, but (2) real estate broker who 
made material misrepresentation to pur­
chasers as‘to condition of well on unim­
proved property was liable to purchasers, 
even though representation was innocently 
made.

Affirmed.

Connor, J., dissented in part and filed 
an opinion in which Rabinowitz, J., joined.

1. Negligence <3=2

In determining whether duty exists to 
provide accurate information once speaker 
undertakes to speak, factors to consider are 
whether speaker had knowledge, or its 
equivalent, that information was desired 
for serious purpose and that listener intend­
ed to rely upon it., foreseeability of harm, 
degree of certainty that listener would suf­
fer harm, directness of causation, and policy 
of preventing future harm.

2. Brokers <s=102

In land sales context, duty to provide 
accurate information when real estate bro­
ker undertakes to speak can arise when 
broker becomes aware of suspicious facts 
regarding his or her representations, or 
when purchaser makes affirmative inquiry 
and broker fails to check accuracy of subse­
quent responding representation, or when 
court determines that public policy requires 
brokers to undertake certain functions.

3. Pretrial Procedure «=693

Trial court’s dismissal of purchasers' 
negligence claim against real estate broker 
precluded broker's liability for misrepresen­
tations from resting on a negligent repre­
sentation theory, even though postjudg­
ment amendments are allowed to conform 
issues tried to evidence, where, subsequent

• Dimond, Senior Justice, sitting by assignment 
made pursuant to article IV, section 11 of the

to dismissal, neither party argued negligent 
misrepresentation in trial briefs, court and 
parties treated case as one involving inno­
cent misrepresentations, and broker neither 
expressly nor impliedly consented to trying 
negligence claim.

4. Vendor and Purchaser c=»37(l)

Vendors guilty of even innocent mis­
representation cannot hide behind doctrine 
of caveat emptor because vendors are pre­
sumed to know character and attributes of 
land conveyed and purchasers are conse­
quently entitled to rely on vendors’ reasona­
ble representations.

5. Fraud c =  13(2)

Owner of land must be both truthful 
and informed in making any representa­
tions, for fraud includes pretense of knowl­
edge where there is none.

6. Brokers <3=102

Policy favoring liability of real estate 
brokers for innocent misrepresentation is 
founded on recognition that purchasers 
should be entitled to rely on a broker’s 
representations.

7. Brokers c=106

Purchaser who relies on a material mis­
representation of real estate broker, even 
though innocently made, has a cause of 
action against broker.

8. Brokers «=»102

Real estate broker who made material 
misrepresentation to purchasers as to condi­
tion of well on unimproved property was 
liable to purchasers, even though represen­
tation was innocently made.

Fredrick P. Pettyjohn, Anchorage, for ap­
pellants.

Saul R. Friedman, Hedland, Fleischer & 
F.iedman, Anchorage, for appellees.

Before RABINOWITZ, C.J., CONNOR, 
BURKE, and MATTHEWS, JJ.( and DI­
MOND, Senior Justice.*

Constitution of Alaska, and Alaska R.Admin.P. 
23(a).
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O P I N I O N

BURKE, Justice.

This is an appeal from a judgment hold­
ing a real estate broker liable for certain 
misrepresentations made in the course of a 
real estate transaction.

A. Facts

On February 3, 1975, David and Linda 
Ballard purchased a lot with an unfinished 
dwelling from Josephine, Patricia, and Wil­
liam Ferris. Prior to their purchase, cer­
tain representations were allegedly made to 
the Ballards regarding the adequacy of a 
well on the property. The purchaser, David 
Ballard, who had previous experience as a 
general contractor, attempted to complete 
the existing well on the property. He in­
stalled a pump and piping from the well to 
the house. The well, however, failed to 
provide sufficient water. As a result, the 
Ballards were forced to haul water to their 
property. They subsequently incurred ex­
penses of $6,935.00 in deepening the well to 
an adequate level.

Believing themselves the victims of 
fraudulent misrepresentations, the Ballards 
sued the sellers, the broker (Bevins), and an 
employee of the broker (Lucas). Their com­
plaint alleged, in part, intentional and neg­
ligent misrepresentation.1 In addition, it 
alleged that Bevins and Lucas had a duty to 
check the well’s condition, that Lucas knew 
there was no functional well, that Bevins

I. The complaint made the following factual al­
legations:
(a) Bevins personally inspected the property;
(b) sellers told Bevins that there w as a well 

drilled on the property;
(c) sellers failed to disclose to Bevins the 

incomplete nature of the well, with the knowl­
edge and intent that Bevins would tell potential 
buyers there was a well;

(d) sellers represented to the broker’s em­
ployee that the well was finished, held 36 feet 
of standing water, and was capable of support­
ing the reasonable water needs of residents of 
the house;

(e) sellers made those representations with 
the intent that Lucas would tell the buyers;

(0  Lucas did so represent to the Ballards;
(g) the representations were false;
(h) Lucas made the representations with the 

knowledge they were false;

B A L L A R D  A laska 7 5 9
i, 655 C.2d 737

was vicariously liable for Lucas's acts, and 
that the Ferrises were vicariously liable for 
the actions of their agents, Bevins and Lu­
cas. The complaint did not explicitly allege 
innocent misrepresentation.

After the close of plaintiffs’ evidence, the 
trial court dismissed certain counts of the 
complaint. First, the court ruled that the 
broker did not have a general duty to in­
spect the premises. Second, it held that the 
broker was not vicariously liable for the 
acts of his employee, Lucas. In a subse­
quent written decision, the court further 
ruled that Lucas was not liable. It then 
held that Bevins and the sellers were jointly 
and severally liable, each with a right of 
contribution from the other for any pay­
ment in excess of a pro rata share. While 
both the sellers and the broker filed timely 
notice of appeal, only Bevins, the broker, 
pursues his : ppcal.

The basis of the broker’s liability is not 
clear. The court found that the sellers 
were the source of the representation that 
the well was "good," i.e., capable of supply­
ing the reasonable water needs of the resi­
dents. It ruled that the broker had a right 
to rely on the representations, and thus the 
sellers were liable (as principals) for the act 
of Bevins (their broker and thus their 
agent) who passed on the misrepresenta­
tion. The court also found that Lucas 
passed on the representation intending that

(i) sellers made the representations knowing 
they were false, for the purpose of deceiving 
plaintiffs and inducing them to buy;

(j) plaintiffs did rely and were induced; and,
(k) plaintiffs were unable to discover the de­

fect until after purchase.
In addition, the following legal allegations 

were made:
(1) Bevins owed plaintiffs a duty to investi­

gate the accuracy of the sellers’ representa­
tions. and breached that duty (this count was 
dismissed at the close of plaintiffs' evidence);

(2) Lucas (broker's employee) owed plain­
tiffs a duty to investigate, and breached that 
duty;

(3) Bevins was vicariously liable for acts of 
his employee Lucas (this count was dismissed 
at the close of plaintiffs' evidence); and,

(4) sellers were vicariously liable for the acts 
of their agents, Bevins, the broker, and his 
employee. Lucas.

V  -  r . ■ ■ * r M X .'*- *
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It be relied upon; Bevins admitted to the 
same intent. The court further found that 
the Ballards did so rely, and that their 
reliance was justified.

Although the court earlier concluded that 
Bevins had no general duty to inspect, it 
subsequently held that a duty of inquiry 
arose when Lucas asked Bevins, on behalf 
of the Ballards, about the adequacy of the 
well. The court concluded that Bevins act­
ed unreasonably by simply assuring Lucas 
that it was a “good well" rather than by 
investigating. Thus Bevins' liability ap­
pears to rest on a negligence theory.

Certain facts are not contested:

1. The listing mentioned a 100 foot well.

2. The well proved to be incomplete, i.e., 
inadequate to support reasonable 
water needs.

3. Bevins, the broker, testified that the 
listing of a well would reasonably 
lead buyers to assume the well was 
"good,” i.e., adequate.

4. The Ballards relied on the listing and 
representations that the well was 
"good."

5. Both Lucas and Bevins intended that 
the Ballards so rely.

As to the source of the misrepresentation, 
Bevins testified that he would not have 
written it on the listing unless it came from 
the sellers. The sellers, however, denied 
telling him about it; they testified that 
Bevins must have misunderstood. The 
court believed Bevins, concluding that the 
sellers were the original source of the repre­
sentation.

B. The Broker’s Liability

There are three types of misrepresenta­
tions: intentional, negligent, and innocent. 
While the Ballards did assert an intentional 
misrepresentation claim against the sellers, 
they did not do so against Bevins or Lucas.

2. Devins’ liability could be based on a vicarious 
liability for the acts of his employee Lucas. As 
we noted in Black v. Dahl, 625 P.2d 876, 879 n.
3 (Alaska 1981), a real estate broker can be 
liable under the doctrine of respondeat superior 
for the acts of his or her sales-people. How­
ever, two of the rulings below preclude resting 
liability on such a basis. First, at the close of

Thus, we need address only the negligent 
and innocent misrepresentation claims in 
this appeal. Bevins’ liability to be sus­
tained, must rest on one of these two theo­
ries.1

1. Negligent Misrepresentation

The Ballards’ third claim for relief stated 
a cause of action for negligence against 
Bevins. That claim alleged that Bevins had 
a duty to “take reasonable step3 to deter­
mine whether or not the well ... was a 
completed well” and had sufficient capacity 
to support a purchaser's reasonable water 
needs, that Bevins breached that duty, and 
that as a direct and proximate result of 
Bevins’ breach the Ballards purchased the 
property believing the well was completed. 
As noted, the trial court subsequently dis­
missed that claim, and the Ballards did not 
appeal. In its final opinion, however, the 
trial court imposed liability on grounds that 
Bevins had a “duty to inquire of the sellers 
whether the well was, in fact, ‘a good 
well.”’ Bevins argues that the court thus 
held him negligent even though negligence 
was dismissed from the case and, further, 
that he was prejudiced thereby because dis­
missal of the third claim led him to forego a 
negligence defense.

[1,2] W e  recognized the tort of negli­
gent misrepresentation in Transamerica Ti­
tle Insurance Co. v. Ramsey, 507 P.2d 492 
(Alaska 1973), and Howarth v. Pfeifer, 443 
P.2d 39 (Alaska 1968). Under this theory, 
Bevins could have been liable for breaching 
his duty to provide accurate information 
once he undertook to speak. In determin­
ing whether such a duty exists, one must 
consider: (a) whether the defendant had 
knowledge, or its equivalent, that the infor­
mation was desired for a serious purpose 
and that the plaintiff intended to rely upon 
it; (b) the foreseeability of harm; (c) the 
degree of certainty that plaintiff would suf-

the Ballards’ evidence, the trial court dismissed 
the eighth claim for relief, which had asserted 
that Bevins was vicariously liable. Second, in 
its written opinion, the trial court found In 
favor of Lucas, the salesman. Thus there is no 
underlying liability for which Bevins could be 
held vicariously responsible. The Ballards 
have not appealed these rulings.
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(d) the directness of causation; the evidence, and further provides that thefer harm;
and ({■) the policy of preventing future 
harm. Howarth v. Pfeifer, 443 P.2d at 42; 
see Transamerica Title Insurance Co. v. 
Ramsey, 507 P.2d at 494-95.* In the land 
sales context, such a duty can arise when a 
broker becomes aware of suspicious facta 
regarding his or her representations, or 
when a buyer makes an affirmative inquiry 
and the broker fails to check the accuracy 
of his subsequent responding representa­
tion, or when a court determines that public 
policy requires brokers to undertake certain 
functions. See, e.g., First Church of the 
Open Bible v. Cline J. Dunton Realty, Inc., 
19 Wash. A pp. 275, 574 P.2d 1211 (1978).

[3] We believe, however, that the trial 
court's dismissal of Ballards’ third claim for 
relief, which was their only negligence 
claim against Bevins, precludes the broker’s 
liability from resting on a negligent misrep­
resentation theory.4 While Alaska Rule of 
Civil Procedure 15(b) allows post-judgment 
amendments to conform the issues tried to

3. In Transamerica Title, we upheld submitting 
the negligence issue to the jury  where a title 
insurance company failed to inform a client 
that a power of attorney, upon which she was 
relying in asserting her authority to sell the 
property, had been revoked. Although the title 
company was unaware of the revocation, that 
infoimation was readily available to it. We 
concluded that the title Insurer knew that the 
seller, its client, desired information about her 
legal capacity to sell the land, that she intended 
to rely on that information, and that there was 
foreseeable harm to her should she be poorly 
advised. We concluded that the jury  could find 
that the title company had a "duty to speak 
carefully." We rejected any distinction be­
tween the nonfeasance of the title company 
and the misfeasance in the Howarth  case. 507 
P.2c! at 494-95.

In Howarth, a vendor sought damages for the 
alleged negligent misrepresentation by the de­
fendant insurer that a purchaser of vendor's 
pro)>erty had obtained fire insurance on the 
pro|>erty. We held that assuming the presence 
of the essential factors establishing a duty of 
care, those engaged in the insurance business 
are required to speak with reasonable care.

4. That the court intended to  dismiss negligence 
claims from the case is further evidenced by 
the following colloquy:

THE COURT: . . .  I feel tha t It's the third 
claim for relief that you seek thereby to im­
pose upon realtors a burden that does not 
exist except in extraordinary circumstances.

failure to so amend "does not affect the 
result of the trial" on those issues, the rule 
sets as a threshold the requirement that 
such issues be "tried by express or implied 
consent of the parties." W e  do not believe 
that this condition was met in the case at 
bar. Subsequent to the dismissal neither 
party argued negligent misrepresentation 
in their trial briefs. The court and parties 
treated the case as one involving innocent 
misrepresentations. Bevins neither ex­
pressly nor impliedly consented to trying a 
negligence claim. Accordingly, Bevins' lia­
bility cannot rest on a negligent misrepre­
sentation theory.

2. Innocent Misrepresentation

The case went forward against Bevins on 
an apparent theory of innocent misrepre­
sentation, evidenced by the colloquy quoted 
in note 4 and the arguments advanced in 
the trial briefs.5 The tort of innocent mis-

That is when there’s been—when there has 
been evidence adduced as to the duty of a 
realtor to inquire arising from some circum­
stances directing the attention of a reasona­
ble prudent realtor to some—some— some­
thing unusual. In this case it seems to me 
that this was just an ordinary transaction. 
That it’s rural property, most of which does 
require that it be serviced by a well. It is 
incomplete, and if I accept the evidence as it 
now stands, that it was represented that 
there was a good well, that that's the end of 
the matter, that there's no duty on the real­
tors to go further and inquire whether that is 
the actual fact. You know, there’s nothing 
unusual about that well that would alert the 
ordinary prudent realtor of the need to do 
something about it. To check it out,
MR. FRIEDMAN: Well, if the court finds 
that there was no duty, then they can’t obvi­
ously be negligent. But I still ask the court

THE COURT: They—well, they still can be—  
the defendants still could be—they made the 
representation, which is—facts show was not 
true.
MR. FRIEDMAN: Correct.
THE COURT: So that they can be—they can 
be held liable for having made the same. But 
not on—not on—(indiscernible) negligence—  
or negligence theory.

5. The elements of innocent misrepresentation 
were alleged to a sufficient degree. Paragraph
8. of the Ballards’ first claim for relief makes
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representation is defined by section 552C(1) 
of the Restatement (Second) of Torts (1977) 
as follows:

One who, in a sale, rental or exchange 
transaction with another, makes a mis­
representation of a material fact for the 
purpose of inducing the other to act or to 
refrain from acting in reliance upon it, is 
subject to liability to the other for pecu­
niary loss caused to him by his justifiable 
reliance upon the misrepresentation, even 
though it is not made fraudulently or 
negligently.

Id. The Restatement leaves open the ques­
tion of whether such a cause of action lies 
against real estate brokers. Id. § 552C, 
Comment g.

[4,5] We have recognized a cause of 
action against the owner of realty who in­
nocently misrepresents its condition to the 
purchaser. Cousincau v. Walker, 613 P.2d 
608 (Alaska 1980). In Cousincau, we grant­
ed rescission and restitution to a purchaser 
where the seller made false statements con­
cerning the highway frontage and gravel 
content of the purchased land. In so doing, 
we held that an owner guilty of even inno­
cent misrepresentation could not hide be­
hind the doctrine of caveat emptor. Id. at 
614-16. This is so because owners are pre­
sumed to know the character and attributes 
of the land conveyed and buyers are conse­
quently entitled to rely on the seller's rea­
sonable representations. See Sorenson v. 
Adams, 98 Idaho 708, 571 P.2d 769, 776 
(1977), quoted in Cousincau v. Walker, 613 
P.2d 608, 615 n. 14 (Alaska 1980). The 
owner of land must therefore be both truth­
ful and informed in making any representa­
tions, for fraud includes the pretense of 
knowledge where there is none. Spargna-

the necessary allegation concerning Bevins' 
scienter. Paragraph 2 of the fifth claim for 
relief alleged tha t Bevins' agent passed on the 
represeniation with the intent to cause action 
in reliance thereon. Finally, paragraph 15 of 
the first claim for relief alleged actual reliance. 
In light of this, plus the court’s and the parties' 
arguments concerning Section 552 of the “Re­
statement, we conclude that Bevins was "ade­
quately notified" that the Ballards were assert­
ing a cause of action based on innocent misrep­
resentations. See Clary Ins. Agency v. Doyle, 
620 P.2d 194, 201 (Alaska 1980).

pani v. Wright, 110 A.2d 82, 84 (D.C.App. 
1954).

The question presented in this case is 
whether or not liability for innocent misrep­
resentation should extend to the owner's 
agent, the real estate broker, where that 
party serves as a conduit for the owner's 
misinformation. Mort courts addressing 
this issue recognize a cause of action by the 
purchasers of property against the broker 
for the Iatter’s innocent misrepresentation.*

An illustrative case is Spargnapani v. 
Wright, 110 A.2d 82(D.C.App.l954).- There, 
both the seller and broker were held liable 
for representing that a house could be heat­
ed for a little more than $100.00 per year, 
when a defect in the boiler made it impossi­
ble to heat the house at all. Id. at 85. The 
broker had merely passed on the seller’s 
information, and neither defendant had 
knowledge of a defect. Nevertheless, the 
court sustained liability:

If the broker innocently represented that 
the heating plant was in workable condi­
tion and was mistaken in that representa­
tion, or made the representation without 
knowing whether it was true or false, the 
injured party may recover in an action 
for fraud.

... We may assume that the broker was 
guilty of no deliberate deception and had 
no actual knowledge of the concealed de­
fect. But on defendants’ own evidence 
their selling agent did not disclaim such 
knowledge .... The representation ... 
was flagrantly inaccurate, since the de­
fect ... made it impossible to heat the 
house at all  "Fraud includes the

6. Sodal v. French, 35 Colo.App. 16, 531 P.2d 
972, 973 (1974); Spargnapani v. Wright, 110 
A.2d 82, 85 (D.C.App.1954); Pumphrey v. Q uil­
len, 165 Ohio St. 343, 135 N.E.2d 328, 331 
(1956); Berryman v. Riegert, 286 Minn. 270, 
175 N.W.2d 438, 442 (1970); Law lor v. Schep- 
cr, 232 S.C. 94. 101 S.E.2d 269, 271 (1957); 
Polk Terrace, Inc. v. Harper, 386 S.W.2d 588, 
593 (Tex.App. 1965). Contra Lyons v. Christ 
Episcopal Church, 71 tll.App.3d 257, 27 III.Dec. 
559, 389 N.E.2d 623, 625 (1979).
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pretense of knowledge when knowledge 
there is none."

Id. at 83-84 (citations omitted).

[6] The policy favoring liability for in­
nocent misrepresentation is found on a rec­
ognition that purchasers should be entitled 
to rely on a broker's representations. As 
one opinion notes:

Real estate brokers and their agents 
hold themselves out to the public as hav­
ing specialized knowledge with regard to 
housing, housing conditions and related 
matters. The public is entitled to and 
does rely on the expertise of real estate 
brokers in the purchase and sale of its 
homes. Therefore there is a duty on the 
part of real estate brokers to be accurate 
and knowledgeable concerning the prod­
uct they are in the business of selling—  
that is, homes and other types of real 
estate. Courts have held in many cases 
that purchasers are entitled to rely on 
real estate brokers' statements.

Lyons v. Christ Episcopal Church, 71 111. 
App.3d 257, 27 Ill.Dec. 559, 389 N.E.2d 623, 
628 (1979) (dissenting opinion).

[7] W e  find this reasoning persuasive. 
Parties to real estate transactions frequent­
ly do not deal on equal terms. Real estate 
brokers are licensed professionals, possess­
ing superior knowledge of the realty they 
sell and the real estate market generally. 
Prospective purchasers recognize this ex­
pertise and tend to rely on a broker's repre­
sentations. Just as purchasers are entitled 
to rely on an owner's representations, Cous­
incau v. Walker, 613 P.2d 608 (Alaska 1980), 
purchasers should be entitled to rely on the 
broker's representations. Any other rule 
would permit brokers to use misleading 
statements in selling the property, yet re­
main immune from liability by simply re­
maining ignorant of the property’s true 
characteristics. Accordingly, we hold that 
a purchaser who relies on a material mis­
representation, even though innocently

7. Some listing agreements contain indemnifica­
tion provisions, entitling the broker to indemni­
ty from the owner should the broker’s commu­
nication of the owner’s representations engen-

made, has u cause of action against the 
broker originating or communicating the 
misrepresentation. See Restatement 
(Second) of Torts § 552C(1) (1977).

In our view, the consequences of recog­
nizing a cause of action in this situntion arc 
entirely beneficial. The presence of a cause 
of action against the broker would tend to 
lessen the likelihood of transactions tainted 
by misinformation and confusion. Addi­
tionally, recognizing a cause of action 
against the broker would provide another 
source of recovery to the purchaser of de­
fective property. Frequently, the owners 
may move away, leaving the broker as the 
only reachable defendant. As between the 
broker who communicated the misrepresen­
tation, and the purchaser whose only fault 
was to rely on the broker, we think it 
preferable that the b.oker bear any loss 
caused by misrepresentation. Brokers, in 
turn, can protect themselves from liability 
by investigating the owner’s statements, or 
by disclaiming knowledge, by requiring the 
seller to sign at the time of listing a state­
ment setting forth representations which 
will be nmdc, certifying that they are true 
and providing for indemnification if they 
are not7 See Goldman v. Hart, 134 Ga. 
App. 422, 214 S.EJ2d 670 (1975).

[8] Having determined that a cause of 
action in innocent misrepresentation exists, 
it is apparent that the judgment below 
must be affirmed. Bevins does not contest 
that the listing he prepared mentioned a 
100 foot well, that this listing would reason­
ably lead buyers to assume the well was 
good, that the Ballards so relied, and that 
the well was, in actuality, inadequate. 
These facts establish liability under an in­
nocent misrepresentation theory. See Re­
statement (Second) of Torts § 552C(1) 
(1977). The decision below is therefore A F­
FIRMED.8

COMPTON, J., not participating.

der liability. See. e.g., Barnes v. Lopez, 25
Ariz.App. 477, 544 P.2d 694. 698-99 (1976).

8. This case is distinguishable from Stepanov v,
Gavrilovich. 594 P.2d 30 (Alaska 1979), where-

655 P.2d— M
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Cross appeals were taken from a deci­
sion of the Superior Court, Third Judicial 
District, Kenai, James A. Hanson, J,, which 
was entered in an action brought pursuant 
to the Uniform Reciprocal Enforcement of 
Support Act The Supreme Court, Connor, 
J., held that: (1) failure of petition to in­
clude a prayer for arrearages did not justify 
dismissal of the claim where respondent had 
notice of the claim for arrearages at the 
very latest by time motion for an order of 
support was filed, and (2) request for ar­
rearages in child support need not be re­
duced to judgment by petitioning state pri­
or to recovering such arrearages in an Uni­
form Reciprocal Enforcement of Support 
Act actioni

Reversed and remanded.

655 PACIFIC REPORTER, 2d SERIES

CONNOR, Justice, with whom RABI­
NOWITZ, Justice, joins, dissenting in part.

I dissent from the holding that an action 
for innocent misrepresentation should be 
permitted against the real estate broker.

When a realtor acts as a mere conduit for 
passing on information supplied by the sell­
er, he should be under no duty independent­
ly to verify that information unless he has 
reason to believe the information to be 
false. See Lyons v. Christ Episcopal 
Church, 71 Il!.App.3d 257, 21 Ill.Dec. 559, 
£39 N.E.2d 623, 625 (1979). Allowing an 
innocent misrepresentation action against 
the broker in such circumstances is quite 
close to imposing strict liability. There is 
no reason to mrke the broker the "insurer" 
of the seller’s representation.

Although we recognized a claim based on 
innocent misrepresentation in Cousineau v. 
Walker, 613 P.2d 608 (Alaska 1980), that 
case is distinguishable from a case between 
a buyer and a broker. Sellers who make 
representations about their property should 
be held to the accuracy of the representa­
tions, as they are normally in the best posi­
tion to know the facts. But a broker often 
has little personal knowledge of the proper­
ty which he offers for sale. I see no reason 
to make the broker the guarantor or repre­
sentations emanating from the seller. I 
would hold that innocent misrepresentation 
is not available as a cause of action by the 
buyer against the broker. Thus, I would 
reverse the judgment of the superior court.
I agree with the balance of the majority 
opinion.

764 Alaska

in we affirmed a judgment in favor of a small 
"subdivider," in a damage action founded upon 
the subdivider's innocent failure to  disclose un­
detected permafrost conditions in lots sold to 
the plaintiffs.

Subdividers are subject to, and protected by, 
the Alaska Land Sales Practices Act, AS 34.55. 
Under the act, a subdivider is liable for material 
misrepresentations or omissions affecting the 
land, "unless in the case of an untruth or omis-

1. Parent and Child «=3.4(2)

Failure of petition to initiate support 
proceedings under Uniform Reciprocal En­
forcement of Support Act to include a pray­
er for arrearages did not justify dismissal 
of the claim where respondent had notice of 
the claim for rrrearages at the very latest 
by time motion for an order of support was 
filed. AS 25.25.010-25.25.270.

sion it is proved that . . .  the person offering or 
disposing of subdivided land did not know and 
in the exercise of reasonable care could not 
have known of the untruth or omission." AS 
34.55.030(a). Thus, a "subdivider" is not liable 
for innocent misrepresentations. Such liability 
is barred by the statute. This protection, how­
ever, is not available to the defendants in the 
case at bar, since they are not "subdividers.”
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Honorable M. Mike Miller 
Chairman House Judiciary Committee 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Representative Miller,

The Alaska Association of REALTORS testified before the House Labor and
Commerce Committee in opposition to H.B. 232.

Our position has not changed and we are not in favor of this Bill. This Bill
would reverse compromise legislation which was passed last year. Last year's 
legislation only became effective October, 1984. This Bill would also reverse a 
May, 1984 Supreme Court decision regarding innocent misrepresentation. We do not 
feel that sufficient time has passed to evaluate the effect of those decisions.

As an Association, we feel strongly that the public is served by strict 
application of the Alaska Statutes regarding licensure and examination enforcement. 
We also believe that those licensees who are harming the public should be strictly, 
severely and promptly dealt with.

On the matter of the $250 Surety Fund filing fee, we have felt and still feel 
that this figure is perhaps too large.

As a part of an ongoing process, the industry, the Real Estate Commission and 
the Administration, are making legislative and regulatory changes which will be 
proposed this summer. Part of the suggested legislation will include the lowering 
of the $250 Surety Fund filing fee.

This proposed legislation will be before you in 1986 for consideration and 
refinement. For this reason, we feel passage of H.B. 232 is premature.

Sincerely,

1985 President
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PURPOSE AND SCOPE OF THE REPORT

P u r p o s e

In accordance with the provisions of Alaska Statutes 
24.20.271(1) and 44.66.050 (sunset legislation), an exami­
nation of the Alaska Real Estate Commission was conducted 
to determine if the Commission has been operating in an 
effective, efficient, and economical manner.

As required by legislative intent, this report shall be 
considered during the legislative oversight function in 
determining whether the Alaska Real Estate Commission should 
be reestablished. The law currently specifies that this 
Commission will terminate on June 30, 1986, but will c on­
tinue until June 30, 1987 for the purpose of concluding its 
affairs.

The policy and audit approach utilized b y  the Division of 
Legislative Audit for performance reports can best be 
described as "audit by exception." This methodology focuses 
audit effort on areas of an auditee's operations that have 
been identified by a preliminary survey as having a high 
degree of probability for needing improvements.

Therefore, by design, finite audit resources are used to 
identify where and how improvement can be made and little 
time is devoted to reviewing well-run operations or 
programs. Consequently, this report highlights those areas 
needing improvement and does not emphasize those operations 
and programs that are properly functioning.

Sc o p e

The major areas of our examination were the licensing, e x a m i­
nation, administration, complaint, and affirmative action 
functions of the Commission. We reviewed and evaluated the 
following:

1. A p p l i c a b l e  s t a t u t e s  a n d  r e g u l a t i o n s .

2. Tests of records and documents of the Commission.

3. Discussions with Commission members and staff of che 
Commission.

4. Complaints filed with the Commission and the O m b u d s­
man's Office.

5. Questionnaires sent to Commission members and Alaska 
licensed real estate brokers, associate brokers, and 
salespersons.

S T A T E  O F  A L A S K A - 1 - D I V I S I O N  O F  L E G I S L A T I V E  A U D I T



\

ORGANIZATION AND F CTION

The Alaska Real Estate Commission (AREC) was established and 
operates under Title 8, Chapter 88 of the Alaska Statutes.
It is a regulatory commission consisting of five real estate 
brokers or associate brokers and two public members.

The Commission regulates persons licensed as real estate 
brokers, associate brokers, and salespersons by:

1. Examining and issuing licenses to qualified 
applic ants.

2. Establishing or amending rules and regulations 
necessary to enforce State statutes.

3. Holding hearings to revoke or suspend the license 
of a person violating real estate statutes or 
r e g u l a t i o n s .

4. Prosecuting, through the Department of Law, v i o l a­
tions of real estate statutes and regulations.

AREC is also authorized to conduct real estate clinics, 
meetings, or educational institutes for the purpose of 
.raising the standards of the real estate business and the' 
competency of licensees.

Real estate associate brokers and brokers must pass an 
examination and have had at least 24 months of active and 
continuous experience as a real estate salesperson. A d d i­
tionally, an applicant for an associate broker or broker 
license may not be under indictment for any felony involving 
moral turpitude or five or seven years, respectively, have 
elapsed since completing a sentence for a felony involving 
moral turpitude. A  broker differs from an associate broker 
in that a broker must be an owner of a real estate business 
or employed as a broker by a corporation or partnership.
An associate broker has met the statutory requirements of 
a broker, but is employed by a real estate broker.

A  real estate salesperson must pass an examination; be at 
least 19 years old; not be under indictment for, or completed 
the sentence imposed if convicted of, any felony involving 
moral turpitude; and be employed by a real estate broker.

Real estate licensees must pay a surety fund fee, in lieu of 
obtaining a corporate surety bond, when obtaining or r e n e w­
ing their licenses. These fees are deposited in the R.eal 
Estate Surety Fund and are to be used for reimbursement of 
losses suffered as a result of fraud, misrepresentation, 
deceit, or the conversion of trust funds on the part of a 
real estate licensee. Claims for reimbursement require a
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$250 filing fee and payment is made by AREC after a hearing 
is held. The Surety Fund balance in excess of $250,000 may 
be appropriated for educational purposes.

Chapter 167, SLA 1980 gave the Commission the power to 
appoint an executive director, employ assistants, and 
approve the appointment of an investigator or auditor.
Prior to enactment of this legislation, the Commission 
received staff support from the Division of Occupational 
Licensing.
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REPORT CONCLUSION

P o l i c y  I s s u e s

T h i s  r e p o r t  c o n t a i n s  p o l i c y  i s s u e s  r a i s e d  as a r e s u l t  of o u r  
e v a l u a t i o n  o f  v a r i o u s  C o m m i s s i o n  p r a c t i c e s .  T h e  f i n a l  
p o l i c y  d e c i s i o n s  a f f e c t i n g  t h e s e  p r a c t i c e s  a r e  n o t  w i t h i n  
t h e  s c o p e  o f  the r e p o r t  b u t  r e q u i r e  l e g i s l a t i v e  c o n s i d e r a t i o n .  
In d e b a t i n g  t h e s e  issues, t h e  o v e r s i g h t  c o m m i t t e e s  s h o u l d  
c o n s i d e r  the f i n d i n g s  a n d  r e c o m m e n d a t i o n s  p r e s e n t e d  i n  this 
r e p o r t  so t h e  p o t e n t i a l  i m p a c t  o f  p o l i c y  c h a n g e s  c a n  b e  . 
e v a l u a t e d .

R e p o r t  C o n c l u s i o n

In our opinion, the Alaska Real Estate Commission (AREC) 
should continue to regulate and license real estate p rofes­
sionals. The regulation and licensing of the profession is 
necessary because of the potential for substantial economic 
loss resulting from the business practices of unqualified, 
incompetent, or dishonest real estate practitioners.

However, substantial improvement needs to take place in the 
operations of the Commission. The Office of Management and 
Budget (OMB) conducted a comprehensive management audit of 
AREC and issued its report, "Management Audit Report on the 
Alaska Real Estate Commission" dated December 1984. We 
support the recommendations made by OMB, but note little 
progress to date in implementation of those recommendations. 
Implementation of the recommendations contained in this 
report and the OMB report (see Appendix D) would enable 
AREC to perform more effectively and efficiently.
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FINDINGS AMD RECOMMENDATIONS

The Alaska Real Estate Commission (AREC) should revise the 
procedures for processing and closing licensing compl a i n t ? .

Currently AREC uses procedures for processing licensing 
complaints which are ineffective and inefficient. A copy 
of each complaint file is sent to an AREC commissioner.
This "coordinating commissioner" is supposed to assist the 
Accountant III (REC investigator/auditor hereinafter r e­
ferred to as investigator) in his investigation by offering 
real estate expertise. For each complaint recommended for 
closure, the commissioner 's supposed to review the file and 
approve or disapprove the closure recommendation. During 
the next Commission meeting, those complaints approved for 
closure by individual commissioners are officially voted 
closed by the entire Commission.

The first sunset review of AREC by Legislative Audit dated 
May 7, 1979, found fault with commissioners being informed 
as to the facts and being involved in the investigations and 
recommended that investigation procedures be changed and r e­
vised to develop an accurate and proper system for handling 
complaints. A  follow-up review dated June 4, 1981, recom­
mended that a formal system of investigative procedures be 
developed, approved, and documented prior to the investiga­
tive responsibility being transferred from the Division of 
Occupational Licensing. An Ombudsman investigation completed 
on April 13, 1983, included recommendations addressing delays 
in the management and processing of licensing complaints. An 
Office of Management and Budget (OMB) management report dated 
December 1984 found that AREC lacked a formal, structured 
procedure for processing license complaints.

»
The executive director and investigator have established 
informal procedures in response to these recommendations 
that conflict with those in use by other regulatory licens­
ing boards under Occupational Licensing. We recommend AREC 
take a proactive, rather than reactive approach and revise 
its procedures to include the following:

1. Case files should not be copied and sent to a c ommis­
sioner. This is the single most compromising element 
of the present system.

2. The. investigator should fully investigate every com­
plaint. This may involve nothing more than reading 
the complaint form and supporting documents, but the 
case file should contain evidence of the investigation 
conducted.

Recommendation No. 1
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3. The investigator should prepare a generic summary of 
the complaint, evidence, investigation, and conclusion 
reached. If that conclusion recommends closure due to 
no violation or no jurisdiction, the summary should be 
sent to each commissioner at least two weeks prior to 
the next meeting for action by the entire Commission.
At the meeting, the complaint could either be referred 
back to the investigator for further action or closed.

4. If the investigator determines a violation has occurred, 
an accusation or statement of issues would be prepared 
as under .the current procedures. If a hearing is 
requested, the commissioners would act on the hearing 
officer's proposed decision.

5. These procedures should be formalized and supported by 
tine standards. Implementation of these procedures 
would allow the investigator to be more efficient.
Cases recommended for closure would be acted on at the 
next meeting and the carrying over of cases to the next 
meeting due to the absence of one or more commissioners 
would not occur. The amount of copying and mailing 
costs, as well as time spent tracking complaints, would 
be reduced substantially.

Recommendation No. 2

AREC should actively pursue recovery of Surety Fund claims 
paid and the associated hearing costs from the involved 
licensees.

Alaska Statute 08.88.071(b) allows AREC to suspend the 
license of a broker, associate broker, or salesperson 
until an agreement is reached on terms and conditions for 
the repayment to the Real Estate Surety Fund of the money 
awarded to the claimant and the costs of hearing the claim.

(  To date, repayment by the involved licensee has been more 
S v o l u n t a r y  than required. Of the approximately $430,000 of 
j claims and associated hearing costs paid from the Surety 
(JEund, only fifteen percent or $65,000 has been recovered.

The Attorney General's (AC) Office must file suit to collect 
these payments. Several of the larger payouts have recently 
been turned over to an Assistant AG for action. The C o m m i s­
sion has beta trying to develop a process to recover through 
Small Claims Court, which has a $2,000 limit, those claims 
under $5,000 which the AG's Office will not prosecute. This 
process has not been implemented due to lack of rime by the 
investigator to follow through.

We recommend that judgement, execution, and collection be 
undertaken on a test basis as soon as possible through the 
appropriate trial court in order to refine the procedures 
necessary for recovery of monies owed to the Surety Fund.
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Initially, active licensees should be notified that their 
licenses will be- suspended if an agreement on repayment is 
not reached. If these procedures reveal inadequate authori­
ty for recovery, statute changes may be necessary. However, 
lack of action because a problem may exist is not accept­
able. These procedures must be formalized and written in 
order to facilitate recovery.

Recommendation No. 3

The Attorney General's Office as well as staff and c ommis­
sioners of AREC pointed to statutes which needed revision. 
Some sections need clarification while others appeared to 
give inadequate authority to the Commission to carry out 
its duties. Some examples follow:

1. Duties of the Commission. AS 08.88.071.
(a)(3) could be changed to a simple statement such as: 
"hold hearings and order disciplinary sanctions against 
a person who violates this chapter or the regulations 
of the commission." A  separate section is needed de­
lineating grounds for denial, suspension, and revocation 
of a license. A  section on penalties or disciplinary 
sanctions is usually found in other chapters of Title 8.

(b) should be relocated to Article 5, the Real Estate 
Surety Fund. Combined license and Surety Fund claim 
hearings are now being scheduled and suspension of a 
license until repayment of the claim should not be 
confused with suspension for a licensing violation. 
Qualifying language may be needed to distinguish 
between suspension for a violation and suspension 
for a repayment agreement in those combined hearirgs. 
Repayment of the Surety Fund claim does not " b u y  back" 
the license suspended for a violation.

2. Entitlement to license. AS 08.88.171.
This section should be retitled "eligibility for li­
cense" or "qualifications for license." At this time, 
a broker or associate broker is still "entitled" to a 
salesperson license even though the Commission revokes 
the broker or associate broker license. If this is not 
the intent of the Legislature, a provision should be 
included that licensees lose their eligibility for all 
licenses upon license revocation and that licence 
eligibility can only be reinstated by the Commission.

3. Reinstatement of lapsed license. AS 08.88.241.
The Commission has taken the position that a broker, 
associate broker, or salesperson whose license has

AREC should undertake a major revision of Alaska Statutes, 
Title 8, Chapter 8 8 .
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lapsed for more than two years must be reexamined before 
reinstatement and must begin at the salesperson level.
If the intent of the legislation is that the broker and 
associate broker licenses cannot be reinstated after 
examination, that language should be inserted in 'he 
statutes. The current policy is to reinstate any 
license lapsed less than two years without examination.

4. Out-of-state licenses. AS 08.88.261.
This section should be repealed. The State of Alaska 
does not have reciprocity agreements w i t h  other states. 
License by endorsement is available to a person who 
holds a valid active real estate license issued by 
another state upon passing an examination in Alaska 
law and meeting the requirements of AS 08.88.171.

5. Education. AS 08.88.091.
Authority to sell informational materials at a price 
designed to recover costs and deposit the money in the 
Real Estate Surety Fund should be added. The Commission 
should establish guidelines for charges for copies 
exceeding one per licensee.

Specific language should be added regarding the liability of 
the licensee to repay Surety Fund claims and hearing costs 
paid from the Surety Fund. Procedures should be developed 
in consultation with the Attorney General's Office to 
standardize and expedite recovery efforts. Other areas 
needing clarification are definitions of "real estate" and 
"employed" as used in Chapter 88.

This project should be prioritized. A  reimbursable services 
agreement with the Department of Lav/, if necessary, or a 
contract with a private attorney w o u l d  assure the time 
needed to accomplish this goal.

In addition, the Commission should revise the regulations, 
License Biennium and License Renewal, 12 AAC 64.070 and .071. 
A  staggered renewal should be instituted to spread the w o r k­
load more evenly throughout the biennium. An alternative to 
staggering license renewal within the biennium could be to 
seek statutory change to allow for a triennial renewal and 
staggering license renewal over three years. This change 
would also necessitate a change to the fee section of the 
statutes, AS 08.88.221.

Recommendation No. 4

AREC should analyze the need for an additional clerical 
p o s i t i o n .

The staff of AREC consists of an executive director, an 
investigator, a licensing examiner, two half-time hearing 
officers, a secretary, and a clerk typist. Staff complains
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of a workload such that they are uuable to complete their 
assigned duties. The investigator and hearing officers were 
added to staff with no increase in clerical support. Each 
of these positions generate a large amount of clerical work. 
The investigator spends a great deal of time tracking 
complaint files and Surety Fund claims because no one else 
is available to do it. The license examiner must do most 
of the typing and filing of that position due to lack of 
support. The hearing officers currently have a backlog of 
proposed decisions awaiting typing. Additionally, AREC is 
n o w  involved in a computer conversion which will require a 
substantial amount of time of the licensing examiner and 
investigator to develop programs to assist them in their 
d u t i e s . When the programs are developed all the information 
for the licensing history and complaint files must be 
entered in the system. Also, 1986 is the biennial renewal 
year which historically overwhelms the staffing available.

Thirty-one percent of the licensees responding to a q uestion­
naire had complaints regarding the handling of applications, 
fees, or other administrative duties of the Commission.
An accurate, up-to-date roster of licensees is still not 
available. The Commission has not published its quarterly 
newsletter since February 1985, which was a copy of the 
statutes and regulations. The executive director states 
he does not have time to manage the appropriation from the 
Surety Fund for education. However, a position has recently 
been authorized, funded by the Surety Fund, for an educa­
tional coordinator. This position may also require clerical 
support.

We believe the need for additional temporary clerical help 
is"critical at this timei The license examiner and rnves-” 
"tigator must have time available to assist in development 
of computer programs. Existing staff must have assistance 
with the biennial renewal of licenses and data input. The 
Commission should try to make> the funding available from the 
FY 36 budget, seek assistance from any departmental typing 
pool, or request supplemental funding. Implementation of 
the recommendations such as changing the license renewal 
date and computerizing operations m a y  reduce the workload 
and streamline operations so that a permanent position is 
not necessary in the long-term. Further analysis will be 
needed after the changes are instituted. However, we b e­
lieve temporary assistance is critically necessary at this 
time.

Recommendation No. 5

The investigator should develop a time accounting system 
which would document investigative a c t i o n s .

During the course of our review, fifty license complaint 
files were examined from FY 84 and 85. Documentation
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included the license complaint form and supporting documen­
tation, a checklist, priority evaluation form, copies of 
the ten-day letters sent and the responses received, and 
the investigator's report/recommendation. Twenty-five of 
the fifty files had one or more errors noted such as lack 
of forms, incomplete forms, no commissioner signatures on 
closure recommendations, or missing files. It was extremely 
difficult to determine what, if any, investigation was done. 
Some files were referred back to the investigator marked 
"investigate" but no further action had been documented.

The investigator was unable to estimate h o w  much time he 
spent on investigations, tracking Surety Fund claims, and 
other assigned duties. Implementation of a time accounting 
system, in conjunction with the computerised complaint 
tracking system, would a m l y z e  his workload as well as 
document investigative procedures.
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ANALYSIS OF PUBLIC NEED

Limited Analysis

The following analysis of Commission activities relate to 
the public need factors defined in the "sunset" law. This 
analysis is not intended to be all inclusive, but addresses 
those areas we were able to cover withih the scope of our 
review.

Iv The extent to which the board, commission, or program 
h as operated in the public i n t e r e s t .

A. The Commission has held five meetings each year 
during the last three years.

B. The Commission has implemented regulations to 
administer Surety Fund claims.

C. The Commission has issued fifteen stop orders 
to prevent unlicensed activity from continuing.

D. The Commission has sponsored seminars and p u b­
lications on real estate matters.

I I . The extent to which the operation of the board,
commission, or agency program has been impeded or 
enhanced by existing statutes, procedures, and p r a c­
tices which it has adopted, and anv other matter, 
including budgetary, resource, and personnel m a t t e r s .

A. Procedures for processing licensing complaints 
are ineffective and inefficient (see Recommenda­
tion No. 1). Additionally, complaint files often 
lack documentation to determine if investigations 
are properly conducted (see Recommendation No. 5).

B. The statutes governing the Commission are not 
clear and concise and need revision (see R e c o m­
mendation N o . 3).

C. Existing staff needs temporary clerical a s s i s­
tance through completion of computer programming 
and the biennial license renewal (see Recommen­
dation No. 4).

D. The Commission requires increasingly more legal 
assistance from the Department of Law, Attorney 
General's Office, which ma y not be available 
under the present budgetary program.

S T A T E  O F  A L A S K A -13- D I V I S I O N  O F  L E G I S L A T I V E  A U D I T



I l l . The extent to which the board, commission, or agency 
Has recommended statutory changes which are generally 
of benefit to the public i n t e r e s t .

A. The Commission succeeded in having some obsolete 
or vague statutory requirements repealed or 
amended. Changes were also enacted to the Surety 
Fund claim process. A claimant, is— re^in'redto pay 
a $250 filing fee, which m a y  not be in the" " 
public's best interes~ET    —

IV. The extent to which the board, commission, or agency 
has encouraged interested persons to report to it ** 
concerning the effect of its regulations and decisions 
on the effectiveness of service, economy of service, 
and availability of service"which it has p r o v i d e ? !

A. Commission meetings are announced to the public. 
Time is scheduled to hear from interested persons.

B. Comments on regulation changes are solicited by 
announcement in public newspapers and notices to 
interested associations.

V. The extent to which the board, commission, or agency 
has encouraged public participation in the making of 
its regulations and d e c i s i o n s ! ’ ~ ~

A. The Commission announces proposed regulation 
changes or additions in newspapers in accordance 
with the Administrative Procedures Act.

B. The Commission formed a Project Action Committee 
composed of commission members, licensees, and 
the public. Task forces for statutes and r egula­
tions, education, and agency were established to 
make recommendations in those areas.

V I . The efficiency with which public inquiries or com­
plaints regarding the activities of the board, com­
mission, or agency filed with it, with  the department 
to which a board or commission is administratively 
assigned, or with the Office of the Ombudsman have 
been processed and r e s o l v e d !

A. We found no instances where the Commission did 
not respond to public inquiries.

B. During the last three years, forty-nine complaints 
have been closed by the Office of the Ombudsman. 
Ten of these were found to be justified or par­
tially justified and most involved unreasonable 
delay or lack of action on licensing complaints 
and Surety Fund claims.
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VII. The extent to which a board or commission which
regulates entry into an occupation or profession has 
presented qualified applicants to serve the p u b l i c .

A. The Commission gave the licensing examination 
each month in Anchorage and quarterly in F a i r­
banks, Kenai, and Juneau. Approximately 7,500 
persons took the examination with 3,100 or 41 
percent passing during the past three years. 
Licenses issued totalled 2,329.

B. The Commission revoked, suspended, or denied 
thirty licenses in the last three years. As 
of June 30, 1985, the Commission had 176 open 
license complaints.

VIII. The extent to which State personnel practices, in­
cluding affirmative action requirements, have been 
complied with by the board, commission, or agency 
to its own activities and the area of activity or 
i n t e r e s t .

A. We found no evidence of problems in this area.

IX. The extent to which statutory, regulatory, budgeting,
or other changes are necessary to enable' the agency^
board, or commission ~to better serve the interests of
the public and to comply with the factors enumerated 
in this subsection.

A. Please refer to the previous section, Findings
and Recommendations, and the December 1984 report 
by 0MB included in its entirety as Appendix D of 
this report.
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APPENDIX A

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
ALASKA REAL ESTATE COMMISSION 

SCHEDULE OF GENERAL FUND REVENUES 
COMPARED WITH OPERATING EXPENDITURES 
For Fiscal Years 1983 through 1985 

(UNAUDITED)
(Note 1)

Fiscal Year

1983 1984 1985

Revenues $ 130,941 $477,074 $229,200

E x p e n d i t u r e s :
Personal services 
Travel
Contractual services 
Supplies and materials 
Machinery and equipment

195,737
18,011
91,241
5,312

490

195,066
19,752
83,700
3,282

428

245,089 
18,890 
42,734 
4,243 
3 ,236

Total Expenditures 310,791 302,228 312,192

Revenues over (under) 
Expenditures $(179,850) $174,846 $(•82,9923

SCHEDULE OF REVENUES

Unrestricted Revenues Amount

Examination fee $ 50
Reciprocity fee 100

Initial license fee 100
Renewal-active license 100
Renewal-inactive license 50
Amendment or transfer of

license fee 5

Collection Time

With taking the examination 
With granting of license 

through reciprocity 
With issuance of license 
Biennially 
Biennially

When amending or transferring

Note 1: The information included in this schedule was obtained
from the accounting records of the Alaska Real Estate 
Commission. The information has not been audited by us 
and, accordingly, we express no opinion on it.
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APPENDIX B

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
ALASKA REAL ESTATE COMMISSION 

SCHEDULE OF EXAMINATION STATISTICS 
For Fiscal Years 1983 through 1985

Brokers and A.ssociate Brokers

Number of examinees 
Number passed 
Percentage pass rate

Salespersons

Number of examinees 
Number passed 
Percentage pass rate

Total

Number of examinees 
Number passed 
Percentage pass rate

Initial Licenses Issued

Fiscal Year

1983 1984 1985

425 442 302
190 186 156

44.7% 42.1% 51.7%

2,305 2,436 1,604
82 1,018 694

36.4% 41.8% 43.3%

2,730 2,878 1,906
1,029 1,204 850
37.7% 41.8% 44.6%

708 939 682
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APPENDIX C

D E P A R T M E N T  O F  C O M M E R C E  A N D  E C O N O M I C  D E V E L O P M E N T  
A L A S K A  R E A L  E S T A T E  C O M M I S S I O N  
S U M M A R Y  O F  R E S P O N S E S  T O  A  

R E A L  E S T A T E  L I C E N S E E  Q U E S T I O N N A I R E

A r e  y o u  l i c e n s e d  as a ( p l e a s e  c i r c l e  o n e  o f  the f o l l o w i n g ) :

B r o k e r  A s s o c i a t e  B r o k e r  S a l e s p e r s o n  N o t  D e s i g n a t e d

38 25 29 15

Y e s N o N/0-

D o  y o u  b e l i e v e  th a t  it is in the p u b l i c ' s  
b e s t  i n t e r e s t  t h a t  the f o l l o w i n g  p r o f e s­
sio n s  b e  l i c e n s e d ?

a) B r o k e r s 99 % 1% 0%

b) A s s o c i a t e  B r o k e r s 9 7% 3% 0%

c) S a l e s p e r s o n s 9 8% 2% 0%

D o  y o u  b e l i e v e  t h a t  the R e a l  E s t a t e  
C o m m i s s i o n  h a s  o p e r a t e d  i n  t h e  p u b l i c ' s  
b e s t  i n t e r e s t ? 84% 9% 7%

D o  y o u  h a v e  a n y  c o m p l a i n t s  r e g a r d i n g  the 
h a n d l i n g  o f  a p p l i c a t i o n s ,  fees, or o t h e r  
a d m i n i s t r a t i v e  d u t i e s  b y  the C o m m i s s i o n ? 31% 63% 6%

P l e a s e  e x p l a i n  if a n s w e r e d  Yes.

M o s t  p r e v a l e n t  a n s w e r  was that the 
p r o c e s s i n g  o f  a p p l i c a t i o n s s r e n e w a l s , 
a n d  c o m p l a i n t s  is not  timely.

* N o / O p i n i o n
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D E P A R T M E N T  OF C OMMERCE A N D  E C O N O M I C  D E V E L O P M E N T  
A L A S K A  R E A L  E S T A T E  C O M M I S S I O N  
S U M MARY OF  R E S P O N S E S  TO  A  

R E A L  ES T A T E  L I C E N S E E  Q U E S T I O N N A I R E

APPENDIX C

Yes No N/O

Do y o u  b e l i e v e  the e x a m i n a t i o n  a n d  s c r e e n­
ing proc e s s  for l i c e n s u r e  is p e r f o r m e d  
a d e q u a t e l y  by  the C o m m i s s i o n ? 73% 22% 5%

P l e a s e  e x p l a i n  if a n s w e r e d  No.

Mo s t p r e v a l e n t  ans we r was that 
re qu ir em en ts  sh o u l d  be stricter.

Do y o u  b e l i e v e  that a p p l icants for real 
est a t e  l icenses should be  r e q u i r e d  to 
c omplete real estate c o u r s e s .b e f o r e  they 
are licensed? 6 7% 27% _£3.

Do y o u  b e l i e v e  that c o n t i n u i n g  e d u c a t i o n  
sho u l d  be r e q u i r e d  for the f o l l o w i n g  to 
r e n e w  their licenses?

a) B r o kers r 51UL 3 7% _Z2.

b) A s s o c i a t e  B r o kers
f

53% 3 7% 10%

c) Sal e s p e r s o n s 54% 37% 9%

Do  y o u  b e l i e v e  l i c e n s i n g  by r e c i p r o c i t y  
sh o u l d  be continued? 76% 18% 6%

Does the l i c e n s e  e x a m i n a t i o n  cover m a t e r i a l  
w h i c h  is n o t  p e r t i n e n t  or r e l e v a n t  to actual 
practice? 46% 3JdL 7 q  or

P l e a s e  e x p l a i n  if a n s w e r e d  Yes.

M os t p r e v a l e n t  answers were that the 
e x a m i n a t i o n  is too t e c h n i c a l 3 and  more 
em ph as is  s h o u l d  be p l a c e d  on p ro f es s i o n a l  
e t h i c s .
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APPENDIX C

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
ALASKA REAL ESTATE COMMISSION 
SUMMARY OF RESPONSES TO A  

REAL ESTATE LICENSEE QUESTIONNAIRE

9. Has the Commission handled complaints
fairly? 4 7 % 2 4 % 3 9 %

10. Do you believe the Commission should 
conduct broker trust account audits on a
random basis? r 0 %-, 39.% f>ct

11. Do you believe the Commission has adequate 
revocation and suspension powers to be
effective? si% 3% 1 1 %

12. Do you believe the Commission should be 
allowed to levy fines for enforcement of

regulations? . ^£JL 131L

13. Do you believe the Commission has
discriminated against minorities? q % 8 6% 14%

Response R a t e :
t

Number of Questionnaires Sent: 250 

Number of Responses Received: 107

Response Rate: 42.8%
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OFFICE OF THE GOVERNOR
OFFICE OF MANAGEMENT AND BUDGET

DIVISION O F  M A N A G E M E N T

BILL SHEFFIELD, GOVERNOR

POUCH AM
JUNEAU. ALASKA 99811 
PHONE: 19071 465-3568

D e c e m b e r  11, 19C4

Mr. J o h n  T. S h i v e l y  
C h i e f  of S t a f f  
O f f i c e  o f  t h e  G o v e r n o r  
P o u c h  A
J u n e a u ,  A K  993 1 1  

D e a r  Mr. S h i v e l y :

W e  are p l e a s e d  to s u b m i t  o u r  M a n a g e m e n t  A u d i t  R e p o r t  on 
the A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  ( A R E C ) . T h e  a u d i t  w a s  
r e q u e s t e d  b y  B a r b a r a  Hil l ,  A R E C  C h a i r m a n .

T h i s  r e p o r t  p r o v i d e s  s p e c i f i c  r e c o m m e n d a t i o n s  for 
i m p r o v i n g  the C o m m i s s i o n ' s  l i c e n s i n g ,  l i c e n s e  c o m p l a i n t ,  
and s u r e t y  f u n d  c l a i m  o p e r a t i o n s .  T h i s  r e p o r t  a l s o  
i d e n t i f i e s  t h e  n e e d  for i m p r o v i n g  t h e  C o m m i s s i o n ' s  c u r r e n t  
o f f i c e  a u t o m a t i o n  a n d  i n t e r n a l  m a n a g e m e n t  c o n t r o l .

A R E C  is p r e s e n t l y  t a k i n g  a c t i o n  to i m p r o v e  its o p e r a t i o n s  
b a s e d  o n  o u r  r e c o m m e n d a t i o n s .  A n  i m p l e m e n t a t i o n  p r o j e c t ,  
u n d e r  t h e  d i r e c t i o n  of A R E C  C o m m i s s i o n e r  D a v e  R i b a c c h i ,  
s h o u l d  b e  c o m p l e t e d  b y  S e p t e m b e r  1985.

S i n c e r e l y ,

F r a n k  M. W h e e l e r  
A s s o c i a t e  D i r e c t o r

E n c l o s u r e  

c c / e n c : C a r o l  D e r f n e r ,  S p e c i a l  S t a f f  A s s i s t a n t  
O f f i c e  of t h e  G o v e r n o r

L o i s  Cook, D i r e c t o r  
D i v i s i o n  o f  A d m i n i s t r a t i v e  S e r v i c e s  
D e p a r t m e n t  o f  C o m m e r c e  a n d  

E c o n o m i c  D e v e l o p m e n t

B a r b a r a  H i l l ,  C h a i r m a n  
A l a s k a  R e a l  E s t a t e  C o m m i s s i o n
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S U M M A R Y

T h e  A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  (AREC) r e g u l a t e s  the S t a t e ' s  
r e a l  e s t a t e  p r o f e s s i o n  b y  e x a m i n i n g  p r o s p e c t i v e  l i c e n s e e s ,  
i s s u i n g  lice n s e s ,  i n v e s t i g a t i n g  l i c e n s e  c o m p l a i n t s ,  a n d  h o l d i n g  
h e a r i n g s  to s u s p e n d  or r e v o k e  l i c e n s e s .  A R E C  is a l s o  
r e s p o n s i b l e  for a d j u d i c a t i n g  s u r e t y  fu n d  c l a i m s  f r o m  v i c t i m s  of 
fraud, d e c e i t ,  m i s r e p r e s e n t a t i o n ,  a n d  c o n v e r s i o n  o f  t r u s t  f u n d s  

by l i c e n s e e s .

A t  the r e q u e s t  o f  A R E C  C h a i r m a n  B a r b a r a  H i l l ,  t h e  O f f i c e  of 
M a n a g e m e n t  a n d  B u d g e t  (OMB) c o n d u c t e d  a m a n a g e m e n t  a u d i t  of 
AR E C .  T h i s  r e p o r t  s h o w s  t h a t  A R E C  c o u l d  i m p r o v e  i t s  l i c e n s i n g ,  
l i c e n s e  c o m p l a i n t ,  a n d  s u r e t y  f u n d  c l a i m  o p e r a t i o n s .  T h e  r e p o r t  
a l s o  i d e n t i f i e s  t h e  n e e d  f o r  i m p r o v i n g  t h e  C o m m i s s i o n ’s c u r r e n t  
o f f i c e  a u t o m a t i o n  a n d  i n t e r n a l  m a n a g e m e n t  c o n t r o l .

L I C E N S I N G

A R E C  c o u l d  i m p r o v e  its l i c e n s i n g  o p e r a t i o n s  by:

V e r i f y i n g  t h a t  l i c e n s e  c a n d i d a t e s  h a v e  p a s s e d  the 
l i c e n s i n g  e x a m i n a t i o n  b e f o r e  i s s u i n g  l i c e n s e s ;

P r o r a t i n g  i n i t i a l  l i c e n s e  fees w i t h i n  the l i c e n s i n g  
b i e n n i u m ;

E s t a b l i s h i n g  the l i c e n s e  r e n e w a l  d a t e  as the f i r s t  of 
the m o n t h  f o l l o w i n g  e a c h  l i c e n s e e ' s  b i r t h d a y ;

U s i n g  t h e  c u r r e n t  t e n - y e a r  l i c e n s e  c e r t i f i c a t e  as a 
p e r m a n e n t  l i c e n s e  c e r t i f i c a t e ;

U p d a t i n g  the l i c e n s e e  r e g i s t e r ;

I n i t i a t i n g  a c o o p e r a t i v e  i n f o r m a t i o n  n e t w o r k  b e t w e e n  
the C o m m i s s i o n ,  A l a s k a  A s s o c i a t i o n  of R e a l t o r s ,  a n d  
m u l t i p l e  l i s t i n g  s e r v i c e s  t o  p e r i o d i c a l l y  c o m p a r e  e a c h  
o t h e r ' s  l i c e n s e e  r e g i s t e r s ;  a n d

I d e n t i f y i n g  l i c e n s e e s  w i t h  l a p s e d  l i c e n s e s  w h o  are 
c u r r e n t l y  e n g a g e d  in r e a l  e s t a t e  b u s i n e s s .



LICENSE COMPLAINTS

AF.EC c o u l d  i m p r o v e  its l i c e n s e  c o m p l a i n t  o p e r a t i o n s  by:

E s t a b l i s h i n g  a f o rmal, s t r u c t u r e d  p r o c e d u r e  for 
p r o c e s s i n g  l i c e n s e  c o m p l a i n t s ;

R e - e v a l u a t i n g  t h e  i n v e s t i g a t o r  p o s i t i o n ?

D i s c o n t i n u i n g  to c l o ^  c o m p l a i n t s  " w i t h o u t  p r e j u d i c e "  
a n d  e s t a b l i s h i n g  a n  a d m i n i s t r a t i v e  c l o s u r e  p r o c e s s ;

P r o v i d i n g  c o m p l a i n a n t s  a n d  r e s p o n d e n t s  w i t h  c l o s u r e  
l e t t e r s  i m m e d i a t e l y  f o l l o w i n g  c o m p l a i n t  c l o s u r e s ;  and

R e v i s i n g  t h e  l i c e n s e  e n t i t l e m e n t  s t a t u t e  to r o a d  
" E l i g i b i l i t y  for L i c e n s e "  a n d  i n c l u d i n g  a p r o v i s i o n  
t h a t  l i c e n s e e s  w i l l  lose t h e i r  e l i g i b i l i t y  for all 
l i c e n s e s  u p o n  l i c e n s e  r e v o c a t i o n .

S U R E T Y  F U N D  C L A I M S

A R E C  c o u l d  i m p r o v e  its s u r e t y  f u n d ' c l a i m  o p e r a t i o n s  by:

E s t a b l i s h i n g  a m i n i m u m  f u n d  balance- for the R e a l  
E s t a t e  S u r e t y  F u n d  i n s t e a d  o f  t h e  c u r r e n t  m a x i m u m  fund 
b a l a n c e ;

C o m b i n i n g  l i c e n s e  a c t i o n  a n d  s u r e t y  f u n d  c l a i m  
h e a r  '.ngs;

I 4

R e d u c i n g  the c u r r e n t  $2 5 0  f i l i n g  fee to a m o r e  
r e a s o n a b l e  a m o u n t ,  s u c h  as $50, or d i s c o n t i n u i n g  the 
fee if s u r e t y  fund' c l a i m s  are i n c l u d e d  w i t h  l i c e n s e  
c o m p l a i n t s ;

R e - e v a l u a t i n g  t h e  s t a f f  h e a r i n g  o f f i c e r  p o s i t i o n ;

P r o c e e d i n g  to r e c o v e r  p a i d  c l a i m s  a n d  h e a r i n g  c o s t s  
f r o m  l i c e n s e e s ;  a n d

R e t u r n i n g  the t w o  $ 1 0 , 0 0 0  w a r r a n t s  f o u n d  in C o m m i s s i o n  
f i l e s  to the S t a t e  t r e a s u r y .

i i
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O F F I C E  A U T O M A T I O N

A R E C  c o u l d  i m p r o v e  its o p e r a t i o n s  b y :

R e p l a c i n g  the c u r r e n t  W a n g  w o r d  p r o c e s s i n g  s y s t e m  w i t h  
a c o m p u t e r  s y s t e m ,  s u c h  as a W a n g  V S  S y s t e m  80 if it 
m e e t s  needs; a n d

C o n s i d e r i n g  to r e p l a c e  t h e  c u r r e n t  d a i s y - w h e e l  p r i n t e r  
w i t h  a h i g h e r  s p e e d  p r i n t e r .

/

I N T E R N A L  M A N A G E M E N T  C O N T R O L

A R E C  c o u l d  i m p r o v e  its o p e r a t i o n s  by:

E s t a b l i s h i n g  s t a n d a r d  p o l i c i e s  a n d  o p e r a t i n g  
p r o c e d u r e s ;  a n d

D e l e g a t i n g  a u t h o r i t y  in w r i t i n g  t o  its staff.

O T H E R  I S S U E S

O t h e r  i s s u e s  w h i c h  s h o u l d  be a d d r e s s e d  by A R E C  i n c l u d e :

E n s u r i n g  the c o n f i d e n t i a l i t y  o f  o p e n  i n v e s t i g a t i v e  
files;

C o n d u c t i n g  a u d i t s  o f  b r o k e r  t r u s t  a c c o u n t s ;

D e v e l o p i n g  an o p e r a t i o n s  m a n u a l  f o r  c o m m i s s i o n e r s ;  a n d

F o r m i n g  j o i n t  c o m m i t t e e s  b e t w e e n  A R E C  a n d  the A l a s k a  
A s s o c i a t i o n  o f  R e a l t o r s  to s t u d y  a r e a s  of c o m m o n  
c o n c e r n .

A G E N C Y  C O M M E N T S

B a s e d  o n  t h e  r e c o m m e n d a t i o n s  in o u r  d r a f t  r e p o r t ,  A R E C  is t a k i n g  
a c t i o n  to i m p r o v e  its o p e r a t i o n s .  A R E C  C o m m i s s i o n e r  D a v e  
R i b a c c h i  h a s  b e e n  a p p o i n t e d  p r o j e c t  m a n a g e r  to c o o r d i n a t e  t h e  
C o m m i s s i o n ' s  i m p l e m e n t a t i o n  o f  o u r  r e c o m m e n d a t i o n s .  D u r i n g  t h e  
i m p l e m e n t a t i o n  p r o j e c t ,  C o m m i s s i o n e r  R i b a c c h i  w i l l  u t i l i z e  j o i n t  
c o m m i t t e e s  b e t w e e n  A R E C  a n d  t h e  A l a s k a  A s s o c i a :  on of R e a l t o r s .  
S e n i o r  O M B  A n a l y s t  G r e g  M o y e r ,  w h o  c o n d u c t e d  the m a n a g e m e n t  
a u d i t ,  w i l l  a s s i s t  C o m m i s s i o n e r  R i b a c c h i  a n d  the j o i n t  
c o m m i t t e e s .

iii

-30-



INTRODUCTION

T h e  A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  (AREC) w a s  e s t a b l i s h e d  in 1964 
to r e g u l a t e  the S t a t e ' s  r e a l  e s t a t e  profef.sion. A R E C  r e g u l a t o r y  
r e s p o n s i b i l i t i e s  inc l u d e :

e x a m i n i n g  p r o s p e c t i v e  r e a l  e s t a t e  l i c e n s e e ^ ;

i s s u i n g  re a l  e s t a t e  l i c e n s e s  t o  q u a l i f i e d  a p p l i c a n t s ;

c o n d u c t i n g  i n v e s t i g a t i o n s  to d e t e r m i n e  w h e t h e r  r e a l  
e s t a t e  a g e n t s  h a v e  v i o l a t e d  s t a t u t e s  o r  r e g u l a t i o n s ;  
a n d

h o l d i n g  h e a r i n g s  t o  s u s p e n d  o r  r e v o k e  l i c e n s e s  of r e a l  
e s t a t e  a g e n t s  w h o  v i o l a t e  s t a t u t e s  c :  r e g u l a t i o n s .

A R E C  is a l s o  a u t h o r i z e d  to c o n d u c t  e d u c a t i o n a l  c l i n i c s  or 
s e m i n a r s  for the p u r p o s e  o f  r a i s i n g  the s t a n d a r d s  of the r e a l  
e s t a t e  i n d u s t r y  a n d  t h e  c o m p e t e n c y  o f  l i c e n s e e s .

L I C E N S E E S

T h e r e  a r e  c u r r e n t l y  a t o t a l  o f  a b o u t  5 , 5 0 0  l i c e n s e d  r e a l  e s t a t e  
a g e n t s  in A l a s k a .  O f  t h i s  total, a p p r o x i m a t e l y  3 , 9 0 0  are 
a c t i v e l y  e m p l o y e d  as r e a l  e s t a t e  a g e n t s ,  600 are i n a c t i v e ,  a n d  
1,000 a r e  l a p s e d  (lic e n s e s  n o t  r e n e w e d  b y  r e a l  e s t a t e  a g e n t s ) .

Of the 3 , 9 0 0  a c t i v e  l i c e n s e e s ,  a p p r o x i m a t e l y  1,4 0 0  are a s s o c i a t e  
b r o k e r s  or b r o k e r s ,  a n d  2 , 5 0 0  a r e  s a l e s p e r s o n s .  A  b r o k e r  
d i f f e r s  f r o m  a n  a s s o c i a t e  b r o k e r  in t h a t  a b r o k e r  is an o w n e r  of 
a r e a l  e s t a t e  b u s i n e s  o r  is e m p l o y e d  as a b r o k e r  b y  a 
c o r p o r a t i o n .  A n  a s s o c i a t e  b r o k e r  h a s  m e t  the s t a t u t o r y  
q u a l i f i c a t i o n s  of a b r o k e r ,  b u t  is e m p l o y e d  b y  a r e a l  e s t a t e  
b r o k e r .  '

L I C E N S E  R E Q U I R E M E N T S

F o r  a r e a l  e s t a t e  b r o k e r  or a s s o c i a t e  b r o k e r  l i c e n s e ,  an 
a p p l i c a n t  m u s t  p a s s  an e x a m i n a t i o n ,  be a S t a t e  r e s i d e n t ,  h a v e  
h a d  24 m o n t h s  of c o n t i n u o u s  w o r k  e x p e r i e n c e  as a r e a l  e s t a t e  
s a l e s p e r s o n ,  a n d  h a v e  n o t  e n g a g e d  in c o n d u c t  d e m o n s t r a t i n g  
u n f i t n e s s  to b e  a b r o k e r .

F o r  a r e a l  e s t a t e  s a l e s p e r s o n  l i c e n s e ,  an a p p l i c a n t  m u s t  p a s s  an 
e x a m i n a t i o n ,  b e  a r e s i d e n t  o f  t h e  Stat e ,  b e  e m p l o y e d  b y  a r e a l  
e s t a t e  b r o k e r ,  a n d  h a v e  n o t  e n g a g e d  in c o n d u c t  d e m o n s t r a t i n g  
u n f i t n e s s  to b e  a s a l e s p e r s o n .

- 1 -
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LICENSE RENEWAL

C u r r e n t l y ,  a l l  r e a l  e s t a t e  l i c e n s e s  a r e  r e n e w e d  b i e n n i a l l y  on 
the f i r s t  of F e b r u a r y  in e v e n - n u m b e r e d  y e a r s .  L i c e n s e s  w e r e  
l a s t  r e n e w e d  o n  F e b r u a r y  1, 1984. T h e  n e x t  r e n e w a l  w i l l  be on 
F e b r u a r y  1, 1986.

L I C E N S E  F E E S

T h e  fee s c h e d u l e  for r e a l  e s t a t e  l i c e n s e s  is as follows:

L i c e n s e  S u r e t y  P r o c e s s  T o t a l
F e e  F e e  1 / F e e  F e e s

I n i t i a l  L i c e n s e

S a l e s p e r s o n  $100 $40 $140

A s s o c .  B r o k e r /
B r o k e r  $100 $1 2 5  $225

L i c e n s e  C h a n g e s

$5 $5
$5 $5'
$5 $5
$5 $5
$5 $5

T r a n s f e r  
N a m e  c h a n g e  
A d d r e s s  c h a n g e  
I n a c t i v a t i o n  
R e a c t i v a t i o n

R e n e w a l

A c t i v e
S a l e s p e r s o n  $100 $40 $140

A c t i v e  
B r o k e r  or
A s s o c .  B r o k e r  $100 $1 2 5  $225

I n a c t i v e
S a l e s p e r s o n  $50 $50

I n a c t i v e  
B r o k e r  or
A s s o c .  B r o k e r  $50 $50

A R E C  p l a c e s  t h e s e  f e e s  in t h e  R e a l  E s t a t e  S u r e t y  F u n d  to b e  
u s e d  for m a k i n g  m o n e t a r y  s e t t l e m e n t s  to v i c t i m s  of f r aud, 
d e c e i t ,  i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  a n d  c o n v e r s i o n  o f  
t r u s t  f u n d s  b y  r e a l  e s t a t e  a g e n t s .

- 2 -
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D u r i n g  FY 84, w h i c h  i n c l u d e d  a r e n e w a l  of all l i c e n s e s ,  A R E C  
c o l l e c t e d  fees t o t a l i n g  a p p r o x i m a t e l y  $ 8 4 5 , 0 0 0 .  Of th i s  a m o u n t ,  
a b o u t  $ 2 9 2 , 0 0 0  w a s  c r e d i t e d  to t h e  R e a l  E s t a t e  S u r e t y  F u n d  and 
a b o u t  $ 5 5 3 , 0 0 0  w a s  c r e d i t e d  to t h e  G e n e r a l  Fund.

A R E C  O R G A N I Z A T I O N

A R E C  c o n s i s t s  of s e v e n  m e m b e r s :  f i v e  r e a l  e s t a t e  b r o k e r s  or
a s s o c i a t e  b r o k e r s ,  a n d  t w o  pub-lic m e m b e r s  a p p o i n t e d  b y  the 
G o v e r n o r ,  w i t h  c o n f i r m a t i o n  of t h e  L e g i s l a t u r e .

A R E C  s t a f f  c o n s i s t s  o f  a n  e x e c u t i v e  d i r e c t o r ,  two h a l f - t i m e  
h e a r i n g  o f f i c e r s ,  an a u d i t o r ,  a l i c e n s i n g  e x a m i n e r ,  a c l e r k  
ty p i s t ,  a n d  a s e c r e t a r y .

P U R P O S E  A N D  S C O P E

O u r  r e v i e w  w a s  c o n d u c t e d  at t h e  r e q u e s t  of B a r b a r a  H i ll, 
C h a i r m a n  of t h e  A l a s k a  R e a l  E s t a t e  C o m m i s s i o n .  T h e  r e v i e w  h a d  
two p u r p o s e s .  T h e  f i r s t  p u r p o s e  w a s  to a s s e s s  the e f f e c t i v e n e s s  
and e f f i c i e n c y  o f  A R E C  o p e r a t i o n s ,  s y s t e m s ,  a n d  m a n a g e m e n t  
m e t h o d s .  T h e  s e c o n d  p u r p o s e  w a s  to p r o v i d e  r e c o m m e n d a t i o n s  for 
any n e e d e d  i m p r o v e m e n t s  r e g a r d i n g  o p e r a t i n g  e f f i c i e n c y  a n d  
e f f e c t i v e n e s s  w h i c h  w o u l d  e n h a n c e  s e r v i c e  d e l i v e r y  o r  r e d u c e  
p r e s e n t  c o sts.

D u r i n g  o u r  r e v i e w ,  w e  p e r f o r m e d  t h e  f o l l o w i n g  steps:

R e v i e w e d  a p p l i c a b l e  s t a t u t e s ,  r e g u l a t i o n s ,  a n d  A R E C  
p o l i c i e s  a n d  p r o c e d u r e s ;

I n t e r v i e w e d  C o m m i s s i o n  m e m b e r s  a n d  staf f ,  a n d  A l a s k a  
A s s o c i a t i o n  o f  R e a l t o r s  o f f i c i a l s ;

»
D o c u m e n t e d  a n d  e v a l u a t e d  t h e  C o m m i s s i o n ' s  w o r k l o a d s ,  
s t a f f i n g ,  a n d  m a n a g e m e n t  m e t h o d s ;

R e v i e w e d  a n d  a n a l y z e d  c u r r e n t  A R E C  s y s t e m s  a n d  
p r o c e d u r e s  for e x a m i n i n g  p r o s p e c t i v e  l i c e n s e e s ,  
i s s u i n g  a n d  r e n e w i n g  l i c e n s e s ,  i n v e s t i g a t i n g  l i c e n s e  
v i o l a t i o n s ,  a n d  a d j u d i c a t i n g  l i c e n s e  c o m p l a i n t s  a n d  
s u r e t y  fu n d  cl a i m s ;

R e v i e w e d  s t a t u t e s ,  r e g u l a t i o n s ,  a n d  p r o c e d u r e s  of 
o t h e r  states' r e a l  e s t a t e  c o m m i s s i o n s ;  a n d

A t t e n d e d  t w o  C o m m i s s i o n  m e e t i n g s  a n d  the N a t i o n a l  
A s s o c i a t i o n  o f  R e a l  E s t a t e  L i c e n s e  L a w  O f f i c i a l s  
(NARELLO) a n n u a l  m e e t i n g .

- 3 -
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LICENSING

A R E C  l i c e n s i n g  r e s p o n s i b i l i t i e s  a r e  c r i t i c a l  to r e g u l a t i n g  the 
S t a t e ' s  r e a l  e s t a t e  p r o f e s s i o n .  T h e s e  r e s p o n s i b i l i t i e s  i n c l u d e  
e x a m i n i n g  p r o s p e c t i v e  l i c e n s e e s ,  c o l l e c t i n g  l i c e n s e  fees, 
r e n e w i n g  l i c e n s e s ,  a n d  m a i n t a i n i n g  a c u r r e n t  l i c e n s e  r e g i s t e r .  
O u r  r e v i e w  f o u n d  t h a t  A R E C  c o u l d  i m p r o v e  its o p e r a t i o n s  in e a c h  
of t h e s e  a r e a s  as d i s c u s s e d  b e low.

L I C E N S I N G  E X A M I N A T I O N

I n  A l a s k a ,  c a n d i d a t e s  for a r e a l  e s t a t e  l i c e n s e  m u s t  p a s s  a 
l i c e n s i n g  e x a m i n a t i o n .  C u r r e n t l y ,  a n  a v e r a g e  o f  200 c a n d i d a t e s  
a m o n t h  t a k e  t h e  A l a s k a  r e a l  e s t a t e  l i c e n s i n g  e x a m i n a t i o n .  T h e  
E d u c a t i o n a l  T e s t i n g  S e r v i c e  ( E T S ) , w h i c h  is u n d e r  c o n t r a c t  to 
a d m i n i s t e r  the e x a m i n a t i o n  s t a t e w i d e ,  p r o v i d e s  e a c h  c a n d i d a t e  
w h o  t a k e s  the e x a m i n a t i o n  w i t h  a p a s s / f a i l  n o t i c e .  E T S  a l s o  
p r o v i d e s  A R E C  w i t h  a p a s s / f a i l  l i s t i n g  o n  m i c r o f i c h e .

C a n d i d a t e s  w h o  p a s s  the l i c e n s i n g  e x a m i n a t i o n  m a y  a p p l y  to A R E C  
for a r e a l  e s t a t e  l i c e n s e .  O n  t h e  l i c e n s e  a p p l i c a t i o n ,  
c a n d i d a t e s  m u s t  p r o v i d e  t h e  d a t e  t h e y  p a s s e d  the e x a m i n a t i o n  a n d  
t h e  e x a m i n a t i o n  site. W i t h  th i s  i n f o r m a t i o n ,  A R E C  c a n  v e r i f y  
w h e t h e r  c a n d i d a t e s  a c t u a l l y  p a s s e d  t h e  e x a m i n a t i o n  by c h e c k i n g  
t h e i r  n a m e s  on t h e  E T S  pass/-fail listings.. H o w e v e r ,  our r e v i e w  
f o u n d  t h a t  A R E C  h a s  b e e n  i s s u i n g  r e a l  e s t a t e  l i c e n s e s  w i t h o u t  
v e r i f y i n g  t h a t  c a n d i d a t e s  a c t u a l l y  p a s s e d  the l i c e n s i n g  
e x a m i n a t i o n . A c c o r d i n g  to t h e  A R E C  l i c e n s e  e x a m i n e r ,  A R E C  h a s  
r e l i e d  on i n f o r m a t i o n  p r o v i d e d  b y  c a n d i d a t e s  on the l i c e n s e  
a p p l i c a t i o n .

I s s u i n g  l i c e n s e s  w i t h o u t  v e r i f y i n g  e x a m i n a t i o n  r e s u l t s  d e f e a t s  
t h e  p u r p o s e  of e x a m i n i n g  l i c e n s e  c a n d i d a t e s .  B y  n o t  v e r i f y i n g  
e x a m i n a t i o n  r e s u l t s ,  t h e r e  .is a r e m o t e  p o s s i b i l i t y  t h a t  s o m e  
r e a l  e s t a t e  l i c e n s e s  h a v e  b e e n  i s s u e d  to c a n d i d a t e s  w h o  h a v e  
f a i l e d  the e x a m i n a t i o n  or h a v e  n e v e r  t a k e n  the e x a m i n a t i o n .

L I C E N S E  F E E S

O u r  r e v i e w  f o u n d  t h a t  i n i t i a l  l i c e n s e  fees w o u l d  be m o r e  
e q u i t a b l e  if the fees w e r e  p r o r a t e d  w i t h i n  the l i c e n s i n g  
b i e n n i u m . C u r r e n t l y ,  b r o k e r / a s s o c i a t e  b r o k e r  c a n d i d a t e s  a n d  
s a l e s p e r s o n  c a n d i d a t e s  m u s t  p a y  t h e  t o t a l  l i c e n s e  fees of $225 
a n d  $1 4 0  r e s p e c t i v e l y  w h e n  a p p l y i n g  f o r  t h e i r  i n i t i a l  l i c e n s e s .  
C u r r e n t  A R E C  r e g u l a t i o n s  p r o h i b i t  p r o r a t i n g  f e e s  w i t h i n  t h e  
l i c e n s i n g  b i e n n i u m .  By n o t  p r o r a t i n g  fees, s o m e  n e w  l i c e n s e e s  
a r e  r e q u i r e d  to p a y  a n o t h e r  $225 or $ 1 4 0  in r e n e w a l  f e e s  e v e n  
t h o u g h  t h e i r  i n i t i a l  l i c e n s e s  w e r e  a p p l i e d  for a n d  r e c e i v e d  a 
m o n t h  o r  t w o  p r i o r  to the r e n e w a l  dat e .
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If A R E C  w o u l d  p r o r a t e  i n i t i a l  l i c e n s e  fees, w e  e n v i s i o n  the fees 
b e i n g  p r o r a t e d  f r o m  the f i r s t  of the m o n t h  f o l l o w i n g  d a t e  of
i n i t i a l  l i c e n s e  a p p l i c a t i o n  to d a t e  of r e n e w a l .  (The d a t e  of
i n i t i a l  l i c e n s e  a p p l i c a t i o n  w o u l d  be the p o s t m a r k  d a t e  if
a p p l i c a t i o n  is m a i l e d  or A R E C  r e c e i p t  d a t e  if a p p l i c a t i o n  is
d e l i v e r e d .)

L I C E N S E  R E N E W A L

O u r  r e v i e w  f o u n d  t h a t  l i c e n s e  r e n e w a l s  c o u l d  b e  a c c o m p l i s h e d  
m o r e  e f f i c i e n t l y  if l i c e n s e s  w e r e  r e n e w e d  b i e n n i a l l y  b a s e d  pr­
e a c h  l i c e n s e e ' s  b i r t h d a y . C u r r e n t l y ,  a l l  r e a l  e s t a t e  l i c e n s e s  
are r e n e w e d  b i e n n i a l l y  on the f i r s t  o f  F e b r u a r y  in e v e n - n u m b e r e d  
y ear s .  T o  r e n e w  o v e r  5,0 0 0  l i c e n s e s  at t h e  s a m e  time, A R E C  m u s t  
c o m m i t  t h e  m a j o r i t y  o f  its s t a f f  t o  s e n d  r e n e w a l  n o t i c e s ,  o p e n  
mail, r e c e i p t  fees, r e v i e w  r e n e w a l  a p p l i c a t i o n s ,  i s s u e  l i c e n s e s ,  
and u p d a t e  l i c e n s e e  data. T h e  l a t e s t  l i c e n s e  r e n e w a l  in 
F e b r u a r y  1984 r e q u i r e d  s t a f f  c o m m i t m e n t  f r o m  Dec; m b e r  1983 to 
M a y  1984. D u r i n g  t h i s  p e r i o d ,  o t h e r  A R E C  f u n c t i o n s  s u c h  as 
i n v e s t i g a t i n g  l i c e n s e  c o m p l a i n t s ,  m o n i t o r i n g  s u r e t y  f u n d  c l a i m  
h e a r i n g s ,  a n d  p u b l i s h i n g  t h e  A R E C  n e w s l e t t e r  w e r e  d i s r u p t e d .

By e s t a b l i s h i n g  the l i c e n s e  r e n e w a l  d a t e  as the f i r s t  of the 
m o n t h  f o l l o w i n g  e a c h  l i c e n s e e ' s  b i r t h d a y ,  A R E C  w o u l d  h a v e  t w e l v e  
l i c e n s e  r e n e w a l s  i n s t e a d  of one. T h i s  r e n e w a l  p r o c e s s  w o u l d  
s p r e a d  the a d m i n i s t r a t i v e  w o r k l o a d  o v e r  t h e  e n t i r e  y e a r  a l l o w i n g  
ti m e  for the A R E C  s t a f f  to p e r f o r m  its o t h e r  f u n c t i o n s  w i t h  
m i n i m a l  d i s r u p t i o n .  B o t h  t h e  A R E C  e x e c u t i v e  d i r e c t o r  and 
l i c e n s e  e x a m i n e r  s u p p o r t  this r e n e w a l  p r o c e s s .  In a d d i t i o n ,  
re a l  e s t a t e  c o m m i s s i o n s  in Idaho, O r e g o n ,  a n d  W a s h i n g t o n  h a v e  
s w i t c h e d  to this renew:.l p r o c e s s  to e l i m i n a t e  <-he b u r d e n  of 
r e n e w i n g  all l i c e n s e s  at t h e  s a m e  time.

If A R E C  w o u l d  e s t a b l i s h  the l i c e n s e  r e n e w a l  d a t e  b a s e d  on e a c h  
l i c e n s e e ' s  b i r t h d a y ,  we e n v i s i o n  a t r a n s i t i o n  r e n e w a l  in 
F e b r u a r y  1986. L i c e n s e s  w o u l d  b e  r e n e w e d  f r o m  F e b r u a r y  1, 1986, 
to t h e  f i r s t  of the m o n t h  f o l l o w i n g  e a c h  l i c e n s e e ' s  b i r t h d a y  in 
1987. T o t a l  r e n e w a l  fees ( license and s u r e t y  fees) w o u l d  be 
p r o r a t e d  b a s e d  on the s c h e d u l e  s h o w n  on t h e  f o l l o w i n g  page.
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B i r t h d a y
M o n t h

D a t e  L i c e n s e  B r o k e - / A s s o c i a t e  B r o k e r  S a l e s p e r s o n  
R e n e w e d  to R e n e w a l  F e e s  R e n e w a l  F e e s

J a n u a r y F e b r u a r y  1, 1987 $113 $ 70

F e b r u a r y M a r c h  1, 1987 122 76

M a r c h A p r i l  1, 1987 131 82

A p r i l M a y  1, 1987 141 88

M a y J u n e  1, 1987 150 93

J u n e J u l y  1, 1987 159 99

J u l y A u g u s t  1, 1987 169 105

A u g u s t S e p t e m b e r  1, 1987 178 111

S e p t e m b e r O c t o b e r  1, 1987 188 117

O c t o b e r N o v e m b e r  1, 1987 197 123

N o v e m b e r D e c e m b e r  1, 1987 206 128

D e c e m b e r J a n u a r y  1, 1987 216 134

T h e  n e x t  l i c e n s e  r e n e w a l  w o u l d  be two y e a r s  f r o m  the a b o v e  d a t e s  
a n d  b i e n n i u m  r e n e w a l  fees for b r o k e r s / a s s o c i a t e  b r o k e r s  a n d  
s a l e s p e r s o n s  w o u l d  be $225 a n d  $140 r e s p e c t i v e l y .

L I C E N S E  C E R T I F I C A T E

F o r  l i c e n s e  r e n e w a l s  p r i o r  to t h e  F e b r u a r y  1984 r e n e w a l ,  A R E C  
p r o v i d e d  l i c e n s e e s  w i t h  l i c e n s e  c e r t i f i c a t e s  t h a t  w e r e  v a l i d  for 
o n l y  o n e  l i c e n s i n g  b i e n n i u m .  H o w e v e r ,  for t h e  F e b r u a r y  1984 
r e n e w a l ,  A R E C  p r o v i d e d  l i c e n s e e s  w i t h  c e r t i f i c a t e s  t h a t  are to 
b e  v a l i d  f o r  f i v e  l i c e n s i n g  b i e n n i u m s .  E a c h  l i c e n s e  c e r t i f i c a t e  
h a s  fi v e  s p a c e s  for r e n e w a l  v a l i d a t i o n  s t i c k e r s .  T h i s  use of 
v a l i d a t i o n  s t i c k e r s  is s i m i l a r  to the s y s t e m  u s e d  for m o t o r  
v e h i c l e  l i c e n s i n g .

W e  s u p p o r t  the u s e  of v a l i d a t i o n  s t i c k e r s  i n s t e a d  of p r i n t i n g  
a n d  i s s u i n g  n e w  l i c e n s e  c e r t i f i c a t e s  at e a c h  r e n e w a l .  H o w e v e r ,  
w e  b e l i e v e  the c u r r e n t  t e n - y e a r  l i c e n s e  c e r t i f i c a t e s  c o u l d  be 
p e r m a n e n t  l i c e n s e  c e r t i f i c a t e s  by c o n t i n u i n g  to p l a c e  n e w  
v a l i d a t i o n  s t i c k e r s  o v e r  e x i s t i n g  s t i c k e r s . R e a l  e s t a t e  
c o m m i s s i o n s  in M o n t a n a ,  R h o d e  Island, S o u t h  D a k o t a ,  a n d  
T e n n e s s e e  c u r r e n t l y  h a v e  p e r m a n e n t  l i c e n s e  c e r t i f i c a t e s  w i t h  
v a l i d a t i o n  s t i c k e r s .



If AREC w ould e s t a b l i s h  the license renewal date as the rirst of 
the m onth follo w i n g  each l i c ensee's birthday, we  envision the 
val i d a t i o n  s t ickers to read as shown in the e x a m p l e  below.

E X A M P L E

For a lic e n s e e  w i t h  a bir t h d a y  or. M a y  3, the 
f o l l owing v a l i d a t i o n  sticker w o u l d  be sent 
to the licensee at the F e b r u a r y  1, 1986
r e n e w a l ;

EXPIRES
6-1-87

During May 1987, the license would again be 
renewed and the following validation sticker 
would be sent to the licensee:

EXPIRES
6-1-89

L I C E N S E E  R E G I S T E R

A R E C  is req u i r e d  by statute to m a i n t a i n  a c u r r e n t  register of 
licenses. A R E C  c u r r e n t l y ' m a i n t a i n s  an a l p h a b e t i c a l  register of 
l icensees on its W a n g  wo r d  processor. The r e g i s t e r  is ke p t  on 
23 s e parate s y s t e m  d o c u m e n t s  w h i c h  g r o u p  licensees 
a l p h a b e t i c a l l y  by the first letter of their last names. For 
each licensee, the r e g i s t e r  p r ovides the lic e n s e e ' s  real estate 
o ffice and address, l i c ense number, and license exp i r a t i o n  date 
(currently J a n u a r y  31, 1986 for all licensees).

We reviewed the a c c u r a c y  of the AREC li c e n s e e  register by 
c o m p a r i n g  its c o ntents wi t h  a c u r r e n t  licensee r e gister p r ovided 
by the A n c h o r a g e  M u l t i p l e  L i s t i n g  Service _(MLS) . Our review 
found i n a c c u r a c i e s  in the A R E C  licensee r e g i s t e r . Specifically, 
we found:

The AR E C  reg i s t e r  d i d  not account for some l i c e n s e e s .
D u r i n g  our review, we found five l i c e n s e d  real estate
agents (including one broker) not listed on the
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r e g i s t e r .  E a c h  o f  t h e s e  l i c e n s e e s  a r e  a c t i v e l y  
e n g a g e d  i n  r e a l  e s t a t e  b u s i n e s s .

T h e  A R E C  r e g i s t e r  l i s t e d  s o m e  l i c e n s e e s  t w i c e  - or.ce 
as a c t i v e  and o n c e  as l a p s e d .

T h e  A R E C  r e g i s t e r  d i d  n o t  h a v e  c u r r e n t  c o m p a n y  n a m e s  
and a d d r e s s e s  for s o m e  real e s t a t e  f i r m s .

C o n c e r n i n g  l i c e n s e e s  n o t  a c c o u n t e d  for on the r e g i s t e r ,  the A R E C  
l i c e n s i n g  e x a m i n e r  t o l d  us t h a t  h e r  p r e d e c e s s o r  f a i l e d  to e n t e r  
some l i c e n s e e s  o n  t h e  r e g i s t e r  d u r i n g  the 1982 r e n e w a l .  
S p e c i f i c a l l y ,  t h e s e  l i c e n s e e s  i n c l u d e d  so m e  b r o k e r s  w i t h  low 
l i c e n s e  n u m b e r s  a n d  s o m e  l i c e n s e e s  w i t h  l i c e n s e  n u m b e r s  b e t w e e n  
7000 and 7999.

L a p s e d  L i c e n s e s

T h e  A R E C  l i c e n s i n g  e x a m i n e r  e s t i m a t e s  t h a t  1,000 l i c e n s e e s  on 
the A R E C  l i c e n s e e  r e g i s t e r  h a v e  l a p s e d  l i c e n s e s .  G i v e n  the 
i n a c c u r a c i e s  f o u n d  in the A R E C  l i c e n s e e  r e g i s t e r ,  w e  are 
c o n c e r n e d  th a t  s o m e  l i c e n s e e s  w i t h  l a p s e d  l i c e n s e s  m a y  n o t  h a v e  
r e c e i v e d  n o t i c e s  of the F e b r u a r y  1984 l i c e n s e  r e n e w a l .  T h o u g h  
l i c e n s e e s  h a v e  the r e s p o n s i b i l i t y  to r e n e w  t h e i r  l i c e n s e s  w i t h  
op w i t h o u t  r e n e w a l  n o t i c e s ,  w e  b e l i e v e  t h a t  A R E C  s h o u l d  m a k e  an 
a t t e m p t  ' to i d e n t i f y  l i c e n s e e s  w i t h  l a p s e d  l i c e n s e s  w h o  are 
c u r r e n t l y  e n g a g e d  .in r e a l  e s t a t e  b u s i n e s s .  F o r  e x a m p l e ,  A R E C  
c o u l d  send a n o t i c e  to b r o k e r s  i n s t r u c t i n g  the b r o k e r s  to v e r i f y  
the l i c e n s e  s t a t u s  of e a c h  a s s o c i a t e  b r o k e r  and s a l e s p e r s o n  
u n d e r  t h e i r  s u p e r v i s i o n .

R E C O M M E N D A T I O N S

In the ar e a  of l i c e n s i n g ,  w e  r e c o m m e n d  t h a t  AREC:
t

1. V e r i f y  t h a t  l i c e n s e  c a n d i d a t e s  h a v e  p a s s e d  the 
l i c e n s i n g  e x a m i n a t i o n  b e f o r e  i s s u i n g  l i c e n s e s .  It is 
o u r  u n d e r s t a n d i n g  t h a t  the A R E C  l i c e n s e  e x a m i n e r  h a s  
a l r e a d y  b e e n  i n s t r u c t e d  by t h e  e x e c u t i v e  d i r e c t o r  to 
i m p l e m e n t  t h i s  r e c o m m e n d a t i o n .

2. P r o r a t e  i n i t i a l  l i c e n s e  fees w i t h i n  the l i c e n s i n g  
b i e n n i u m .

3. E s t a b l i s h  the l i c e n s e  r e n e w a l  d a t e  as the f i r s t  o f  the 
m o n t h  f o l l o w i n g  e a c h  l i c e n s e e ' s  b i r t h d a y .

4. U s e  t h e  c u r r e n t  t e n - y e a r  l i c e n s e  c e r t i f i c a t e  as a 
p e r m a n e n t  l i c e n s e  c e r t i f i c a t e  by c o n t i n u i n g  t o  p l a c e  
n e w  v a l i d a t i o n  s t i c k e r s  o v e r  e x i s t i n g  s t i c k e r s .
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U p d a t e  t h e  l i c e n s e e  r e g i s t e r .  F o r  a c o s t  of $85, W a n g  
L a b o r a t o r i e s  c o u l d  t a k e  the 23 s y s t e m  d o c u m e n t s  of the 
c u r r e n t  a l p h a b e t i c a l  r e g i s t e r  a n d  p r o v i d e  A R E C  w i t h  a 
r e g i s t e r  in s e q u e n t i a l  o r d e r  by l i c e n s e  n u m b e r .  T h i s  
n e w  r e g i s t e r  c o u l d  t h e n  be c o m p a r e d  w i t h  i n f o r m a t i o n  
in the C o m m i s s i o n ' s  h a r d - c o p y  l i c e n s e  f o l d e r s  w h i c h  
are a l s o  k e p t  in s e q u e n t i a l  o r d e r  b y  l i c e n s e  nu m b e r .  
T h i s  r e g i s t e r  c o u l d  a l s o  be c o m p a r e d  w i t h  an A R E C  
n o t e b o o k  w h i c h  r e c o r d e d  l i c e n s e  i s s u e s  in s e q u e n t i a l  
o r d e r  p r i o r  t o  u s e  of the w o r d  p r o c e s s o r .

I n i t i a t e  a c o o p e r a t i v e  i n f o r m a t i o n  n e t w o r k  b e t w e e n  the 
C o m m i s s i o n ,  A l a s k r  A s s o c i a t i o n  o f  R e a l t o r s ,  and 
m u l t i p l e  l i s t i n g  s e r v i c e s  to p e r i o d i c a l l y  c o m p a r e  e a c h  
o t h e r ' s  l i c e n s e e  r e g i s t e r s .

I d e n t i f y  l i c e n s e e s  w i t h  l a p s e d  l i c e n s e s  w h o  are 
c u r r e n t l y  e n g a g e d  in r e a l  e s t a t e  b u s i n e s s .  A R E C  c o u l d  
send a n o t i c e  to b r o k e r s  i n s t r u c t i n g  the b r o k e r s  to 
v e r i f y  t h e  l i c e n s e  s t a t u s  o f  e a c h  a s s o c i a t e  b r o k e r  a n d  
s a l e s p e r s o n  u n d e r  t h e i r  s u p e r v i s i o n .
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LICENSE COMPLAINTS

As a r e g u l a t o r y  a g e n c y ,  A R E C  is r e s p o n s i b l e  for i n v e s t i g a t i n g  
c o m p l a i n t s  a l l e g i n g  l i c e n s e e  v i o l a t i o n s  o f  S t a t e  s t a t u t e s  or 
r e g u l a t i o n s .  A R E C  is a l s o  r e s p o n s i b l e  for s u s p e n d i n g  o r  
r e v o k i n g  l i c e n s e s  of r e a l  e s t a t e  l i c e n s e e s  w h o  a c t u a l l y  v i o l a t e  
s t a t u t e s  o r  r e g u l a t i o n s .  O u r  r e v i e w  f o u n d  t h a t  A R E C  c o u l d  
i m p r o v e  its o p e r a t i o n s  in e a c h  o f  t h e s e  a r e a s  as d i s c u s s e d  
below.

C O M P L A I N T  S T A T I S T I C S

As of S e p t e m b e r  14, 1984, A.REC s h o w e d  the f o l l o w i n g  l i c e n s e
c o m p l a i n t  s t a t i s t i c s :

Y e a r
C o m p l a i n t s

F i l e d

T o t a l
C o m p l a i n t s

F i l e d

T o t a l
C o m p l a i n t s

C l o s e d

T o t a l
C o m p l a i n t s

O p e n

1977
1978
1979
1980
1981
1982
1983 

1984 to da t e

86
108
203
114
119
151
1'84
170

85
99

200
110
101
115
103
54

1

9
3
4 

18 
36 
81

116

T o t a l 1 , 135 867 268

Of the 268 o p e n  c o m p l a i n t s ,  o n l y  24 complaint's w e r e  d e s i g n a t e d  
as b e n  q in a c t i v e  i n v e s t i g a t i o n  and 17 w e r e  d e s i g n a t e d  as 
h a v i n g  l i c e n s e  a c t i o n s  in p r o g r e s s . T h e  r e m a i n i n g  227 o p e n  
c a s e s  w e r e  ir b a c k l o g  status.

W e  r e v i e w e d  61 o f  a p p r o x i m a t e l y  240 c l o s e d  l i c e n s e  c o m p l a i n t s  
w h i c h  w e r e  in A R E C  f i l e s  a w a i t i n g  c l o s u r e  l e t t e r s .  O u r  r e v i e w  
f o u n d  t h a t  t h e  a v e r a g e  p r o c e s s i n g  t i m e  for t h e s e  c o m p l a i n t s  f r o m  
d a t e  of c o m p l a i n t  f i l i n g  to d a t e  o f  r e c o m m e n d e d  c l o s u r e  w a s  14 
m o n t h s .

C O M P L A I N T  P R O C E S S I N G

O u r  r e v i e w  fou n d  t h a t  A R E C  l a c k s  a f o rmal, s t r u c t u r e d  p r o c e d u r e  
for p r o c e s s i n g  l i c e n s e  c o m p l a i n t i T  A R E C  c u r r e n t l y  p r o c e s s e s  
c o m p l a i n t s  b a s e d  on i n f o r m a l  p r o c e d u r e s  e s t a b l i s h e d  b y  the 
e x e c u t i v e  d i r e c t o r  a n d  a u d i t o r .  W e  b e l i e v e  t h e s e  p r o c e d u r e s  
w e r e  i m p l e m e n t e d  b e f o r e  b e i n g  f u l l y  d e v e l o p e d  a n d  are c u r r e n t l y
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i n e f f e c t i v e  a n d  i n e f f i c i e n t .  E x a m p l e s  of t h e s e  p r o c e d u r e s  are 
s h o w n  below.

For e a c h  c o m p l a i n t  a c t i v e l y  i n v e s t i g a t e d ,  A R E C  h a s  a 
p r o c e d u r e  to f o r w a r d  a c o p y  of the c o m p l a i n t  file to 
an A R E C  c o m m i s s i o n e r .  T h e  c o m m i s s i o n e r  s u p p o s e d l y  
b e c o m e s  a n  " i n v e s t i g a t i n g  c o m m i s s i o n e r "  w h o  w i l l  
a s s i s t  t h e  A R E C  a u d i t o r  d u r i n g  t h e  i n v e s t i g a t i o n .  
H o w e v e r ,  we f o u n d  t h a t  n e i t h e r  the a u d i t o r  n o r  
c o m m i s s i o n e r s  k n o w  w h a t  is e x p e c t e d  o f  the 
" i n v e s t i g a t i n g  c o m m i s s i o n e r . " T h e  p r o c e d u r e  h a s  n e v e r  
b e e n  f o r m a l i z e d  to i d e n t i f y  the c o m m i s s i a  e r s ' 
i n v e s t i g a t i v e  d u t i e s .

For e a c h  c o m p l a i n t  r e c o m m e n d e d  for c l o s u r e ,  A R E C  h a s  a 
p r o c e d u r e  to f o r w a r d  the o r i g i n a l  c o m p l a i n t  f i l e  to an 
A R E C  c o m m i s s i o n e r .  T h e  c o m m i s s i o n e r  is s u p p o s e d  to 
r e v i e w  t h e  file, a p p r o v e  o r  d i s a p p r o v e  the c l o s u r e  
r e c o m m e n d a t i o n ,  a n d  r e t u r n  t h e  f i l e  to the A R E C  
aud i t o r .  D u r i n g  the n e x t  C o m m i s s i o n  m e e t i n g ,  t h o s e  
c o m p l a i n t s  a p p r o v e d  for c l o s u r e  by i n d i v i d u a l  
c o m m i s s i o n e r s  are o f f i c i a l l y  v o t e d  c l o s e d  by t h e  
e n t i r e  C o m m i s s i o n .  We q u e s t i o n  the e n t i r e  C o m m i s s i o n  
v o t i n g  to c l o s e  c o m D l a i n t s  w h e n  the c c m o l a i n t s  w e r e
only reviewed bv one c o m missioner. We also a u e s t i o n
the m a i l i n g of o r iginal c o m D l a i n t  files to
c o m m i s s i o n e r s , e s p e c i a l l v  w h e n  w e  were told that four
original files have been lost throuch these mailings.

W e  b e l i e v e  t h a t  A R E C  n e e d s  a formal, s t r u c t u r e d  p r o c e d u r e  for 
p r o c e s s i n g  c o m p l a i n t s  f r o m  d a t e  o f  i n i t i a l  i n q u i r y  to c o m p l e t i o n  
of h e a r i n g . T h e  p r o c e d u r e  s h o u l d  p r o v i d e  a s e q u e n c e  of 
p r o c e s s i n g  s t a g e s  a n d  i n t e r n a l  t i m e  s t a n d a r d s  ( p r o c e s s i n g  d a y s  
fr o m  d a t e  of c o m p l a i n t  filing) . W e  a l s o  b e l i e v e  t h a t  t h e  
p r o c e s s i n g  s t a g e s  s h o u l d  be s u p p o r t e d  b y  s t a t u t e s  a n d
r e g u l a t i o n s . ’ '

f

If A R E C  w o u l d  e s t a b l i s h  a formal, s t r u c t u r e d  p r o c e d u r e  for
p r o c e s s i n g  i i c e n s e  c o m p l a i n t s ,  w e  e n v i s i o n  the f o l l o w i n g  m a j o r  
p r o c e s s i n g  stages, i n t e r n a l  t i m e  s t a n d a r d s ,  a n d  n e e d e d  s t a t u t e  
a n d  r e g u l a t i o n  s e c t i o n s :

P r o c e s s i n g  I n t e r n a l  T i m e  S t a t u t e  R e g u l a t i o n
S t a g e  S t a n d a r d  S e c t i o n  S e c t i o n

1. I N Q U I R Y

A R E C  d o c u m e n t s  the A c c e p t a n c e  o f
v o l u m e  a n d  n a t u r e  o f  I n q u i r y
q u e s t i o n s  a n s w e r e d
a n d  p r o b l e m s  r e s o l v e d  R e c o r d  of
b y  t e l e p h o n e ,  mai l ,  I n q u i r y
a n d  p e r s o n a l  c o n t a c t .
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C O M P L A I N T

P r o c e s s i n g
S t a g e

I n t e r n a l  T i m e
S t a n d a r d

A R E C  s e n d s  a 10 d a y s
c o p y  o f  the 
c o m p l a i n t  a n d  
an i n t e r r o g a t o r y  
to r e s p o n d e n t .

R e s p o n d e n t  30 d a y s
p r o v i d e s  A R E C  
w i t h  c o m p l e t e d  
i n t e r r o g a t o r y .

C o m p l a i n t

S t a t u t e
S e c t i o n

S T A F F  I N V E S T I G A T I O N I n v e s t i g a t i o n

A R E C  p r e p a r e s  
i n v e s t i g a t i v e  
.1 .of a c tion.

A f t e r  i n v e s t i g a­
tion, A R E C  m a k e s  
a d e t e r m i n a t i o n  
w h e t h e r  or n o t  
c o m p l a i n t  is 
s u p p o r t e d  b y  
s u b s t a n t i a l  
e v i d e n c e .

S T I P U L A T I O N

If the c o m p l a i n t  
is s u p p o r t e d  
b y  s u b s t a n t i a l  
e v i d e n c e ,  A R E C  
p r o v i d e s  r e s p o n d e n t  
w i t h  p r o p o s e d  t e r m s  
of s t i p u l a t i o n ,  i.e., 
l i c e n s e  s u s p e n s i o n  
for s p e c i f i c  t i m e  
p e r i o d .

R e s p o n d e n t  150 d a y s
a c c e p t s  or
r e j e c t s  the
p r o p o s e d
s t i p u l a t i o n .

45 d a y s  

90 d a y s

S t i p u l a t i o n

120 d a y s

C o m p l a i n t s  by 
I n d i v i d u a l s

C o m p l a i n t s  by 
C o m m i s s i o n

R e g u l a t i o n
S e c t i o n

I n v e s t i g a t i o n
P r o c e d u r e s

D e t e r m i n a t i o n
P r o c e d u r e s

S t i p u l a t i o n
P r o c e d u r e s
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P r o c e s s i n g
S t ac e

I n t e r n a l  T i m e
S t a n d a r d

S t a t u t e
S e c t i o n

R e g u l a t i o n
S e c t i o n

5. H E A R I N G

If p r o p o s e d  
s t i p u l a t i o n  
is r e j e c t e d  
b y  r e s p o n d e n t ,  
a h e a r i n g  
c o m m e n c e s .

180 d a y s

H e a r i n g

O r d e r

C o m m e n c e m e n t  
of H e a r i n g  
P r o c e s s

S u b p o e n a s

N o t i c e  of 
He a r  m e

C o n d u c t  of 
H e a r i n g

H e a r i n g  
O f f i c e r 's 
R e c o m m e n d e d  
D e c i s i o n

O r d e r s  b y  
C o m m i s s i o n

n e a r i n g  R e c o r d

By e s t a b l i s h i n g  a c o m p l a i n t  p r o c e s s i n g  p r o c e d u r e  s u p p o r t e d  b y  
i n t e r n a l  time s t a n d a r d s ,  s t a t u t e s ,  and r e g u l a t i o n s ,  w e  b e l i e v e  
th a t  .AREC w o u l d  be m o r e  a c c o u n t a b l e  to l i c e n s e e s  and t h e  o u b l i c .

I N V E S T I G A T O R

T h e  A R E C  a u d i t o r  is r e s p o n s i b l e  for i n v e s t i g a t i n g  l i c e n s e  
c o m p l a i n t s  filed w i t h  the C o m m i s s i o n .  T h e  a u d i t o r  is a n  
A c c o u n t a n t  III w i t h  no p r i o r  i n v e s t i g a t i v e  e x p e r i e n c e .

C u r r e n t  A R E C  s t a t u t e s  s t a t e  t h a t  "the e x e c u t i v e  d i r e c t o r  s h a l l  
a p p o i n t ,  w i t h  a p p r o v a l  of the c o m m i s s i o n ,  a f u l l - t i m e  
i n v e s t i g a t o r  or a u d i t o r ." W e  u n d e r s t a n d  th a t  an a u d i t o r  w a s  
a p p o i n t e d  b e c a u s e  i n v e s t i g a t i o n s  m a y  i n v o l v e  a u d i t s  of b r o k e r  
t r u s t  a c c o u n t s .  H o w e v e r ,  w e  f o u n d  th a t  the a u d i t o r  h a s  
c o n d u c t e d  o n l y  t h r e e  t r u s t  a c c o u n t  a u d i t s  s i n c e  h i s  a p p o i n t m e n t  
t h r e e  y e a r s  ago.

We b e l i e v e  A R E C  s h o u l d  r e - e v a l u a t e  its i n v e s t i g a t o r  p o s i t i o n . 
In o u r  o p i n i o n ,  the S t a t e ' s  c l a s s  s p e c i f i c a t i o n  7768, 
I n v e s t i g a t o r  III, i n c l u d e s  the k n o w l e d g e  ?.r.d s k i l l s  n e e d e d  b y  
AREC. We n o t e  t h a t  e a c h  i n v e s t i g a t o r  w i t h i n  t h e  S t a t e ' s  
D i v i s i o n  of O c c u p a t i o n a l  L i c e n s i n g  is an I n v e s t i g a t o r  III.
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C l o s u r e  L e t t e r s

A R E C  c u r r e n t l y  has a b o u t  240 c l o s e d  l i c e n s e  c o m p l a i n t s  w h i c h  are 
a w a i t i n g  c l o s u r e  l e t t e r s  to c o m p l a i n a n t s  a n d  r e s p o n d e n t s .  T h e s e  
c o m p l a i n t s  w e r e  c l o s e d  by t h e  C o m m i s s i o n  b e t w e e n  1982 a n d  1984. 
G i v e n  t h a t  the u s u a l  l i c e n s e  c o m p l a i n t  i n v o l v e s  two b r o k e r s ,  two 
s a l e s p e r s o n s ,  and a c o m p l a i n a n t ,  we e s t i m a t e  th a t  a p p r o x i m a t e l y  
960 r e s p o n d e n t s  a n d  240 c o m p l a i n a n t s  h a v e  not r e c e i v e d  c l o s u r e  
l e t t e r s .

We b e l i e v e  t h a t  A R E C  h a s  t h e  r e s p o n s i b i l i t y  to o r o v i a e  
c o m p l a i n a n t s  and r e s p o n d e n t s  w i t h  p r o m p t  n o t i c e s  of c o m p l a i n t  
c l o s u r e s . A R E C  c u r r e n t l y  has a f o r m  l e t t e r  w h i c h  c o u l d  be 
p r e p a r e d  i m m e d i a t e l y  f o l l o w i n g  c l o s u r e s .

For the 240 c l o s e d  l i c e n s e  c o m p l a i n t s  c u r r e n t l y  a w a i t i n g  c l o s u r e  
letters, A R E C  s h o u l d  c o n s i d e r  e m p l o y i n g  a s t u d e n t  i n t e r n  or 
o t h e r  p a r t - t i m e  e m p l o y e e  to p r e p a r e  t h e  e s t i m a t e d  1,200 c l o s u r e  
letters. G i v e n  t h a t  s o m e  o f  t h e s e  c o m p l a i n t s  w e r e  f i l e d  y e a r s  
ago, the m a i l i n g  a d d r e s s e s  o f  c o m p l a i n a n t s  and r e s p o n d e n t s  w i l l  
h a v e  to be v e r i f i e d .

C O M P L A I N T  C L O S U R E

O u r  r e v i e w  found t h a t  t h e  m a j o r i t y  o f  c o m p l a i n t s  c l o s e d  by A R E C  
are c l o s e d  for the r e a s o n  o f  l i m i t e d  s t aff r e s o u r c e s ,  n o t  l a c k  
of s u b s t a n t i a l  e v i d e n c e . W e  r e v i e w e d  6i of a p p r o x i m a t e l y  240 
c l o s e d  c o m p l a i n t s  w h i c h  w e r e  in A R E C  fil e s  a w a i t i n g  c l o s u r e  
l etters. A l m o s t  a l l  o f  the c o m p l a i n t s  w e  r e v i e w e d  v/ere v o t e d  
c l o s e d  b y  the C o m m i s s i o n  " w i t h o u t  p r e j u d i c e "  —  m e a n i n g  t h a t  the 
c o m p l a i n t s ,  if i n v e s t i g a t e d ,  w o u l d  p r o b a b l y  p r o v e  th a t  l i c e n s e  
v i o l a t i o n s  o c c u r r e d ,  b u t  the v i o l a t i o n s  a r e  p r o b a b l y  n o t  s e v e r e  
e n o u g h  for u s i n g  s t a f f  r e s o u r c e s  to i n v e s t i g a t e .  T h o u g h  t h e  A R E C  
a u d i t o r  to l d  us t h a t  t h e s e  c o m p l a i n t s  c o u l d  be r e o p e n e d  for
i n v e s t i g a t i o n  at a l a t e r  time, we q u e s t i o n  the c l o s i n g  of
c o m p l a i n t s  w h i c h  m a y  b e  s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e .  We 
a l s o  q u e s t i o n  the time a n d  m o n e y  spent: to o f f i c i a l l y  c l o s e
c o m p l a i n t s  w h i c h  m a y  be r e o p e n e d ;  i.e., m a i l i n g  c o m o l a i n t  f i l e s  
t o / f r o m  c o m m i s s i o n e r s  for r e v i e w  of s t a f f  r e c o m m e n d e d  c l o s u r e s  
ar.d v o t i n g  to o f f i c i a l l y  c l o s e  c o m p l a i n t s  at C o m m i s s i o n
m e e t i n g s .

If A R E C  w o u l d  d i s c o n t i n u e  the c l o s i n g  o f  c o m p l a i n t s  " w i t h o u t  
p r e j u d i c e , "  we e n v i s i o n  the f o l l o w i n g  c o m p l a i n t  c l o s u r e  p r o c e s s :

1. A f t e r  r e c e i p t  of the r e s p o n d e n t 's c o m p l e t e d
i n t e r r o g a t o r y  (within 30 d a y s  of c o m p l a i n t  f i l i n g ) , 
A R E C  s t a f f  m a k e s  a d e t e r m i n a t i o n  b a s e d  o n  the w e i g h t  
of t h e  e v i d e n c e  w h e t h e r  or n o t  the c o m p l a i n t  w a r r a n t s  
f u r t h e r  i n v e s t i g a t i o n .
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2. If the A R E C  s t a f f  d e t e r m i n e s . t h a t  the c o m p l a i n t  d o e s  
n o t  w a r r a n t  f u r t h e r  i n v e s t i g a t i o n ,  t h e  s t a f f  
a d m i n i s t r a t i v e l y  c l o s e s  t h e  c o m p l a i n t  a n d  n o t i f i e s . t h e  
c o m p l a i n a n t  and r e s p o n d e n t .  By r e g u l a t i o n ,  the 
c o m p l a i n a n t  m a y  a p p l y  to t h e  C o m m i s s i o n 's c h a i r m a n  for 
a r e c o n s i d e r a t i o n  o f  t h e  s t a f f ' s  d e t e r m i n a t i o n  to 
c l o s e  the c o m p l a i n t .  T h e  a p p l i c a t i o n  m u s t  b e  in 
w r i t i n g  and f i l e d  w i t h i n  30 d a y s  a f t e r  r e c e i p t  of 
c l o s u r e  n o t i c e  u n l e s s  the c h a i r m a n  g r a n t s  an 
e x t e n s i o n .  T h e  c h a i r m a n  w i l l  r e v i e w  t h e  e n t i r e  
c o m p l a i n t  f i l e  a n d  m a y  h e a r  o r a l  a r g u m e n t  f r o m  the 
p a r t i e s .  If the c h a i r m a n  g r a n t s  the c o m p l a i n a n t ' s  
a p p l i c a t i o n  for r e c o n s i d e r a t i o n ,  the c h a i r m a n  w i l l  
r e m a n d  the c o m p l a i n t  to s t a f f  tor f u r t h e r  
i n v e s t i g a t i o n .

L I C E N S E  A C T I O N

If A R E C  p r o v e s  t h a t  a l i c e n s e e  has v i o l a t e d  S t a t e  s t a t u t e s  or 
r e g u l a t i o n s ,  the l i c e n s e e ' s  r e a l  e s t a t e  l i c e n s e  c o u l d  b e  r e v o k e d  
or s u s p e n d e d  b y  t h e  C o m m i s s i o n .  H o w e v e r ,  w e  f o u n d  that a b r o k e r  
or a s s o c i a t e  b r o k e r  is s t i l l  " e n t i t l e d "  t o  a s a l e s p e r s o n  l i c e n s e  
ev e n  t h o u g h  A R E C  r e v o k e s  t h e  b r o k e r  or a s s o c i a t e  b r o k e r  l i c e n s e . 
C u r r e n t  A R E C  s t a t u t e  0 8 . 8 8 . 1 7 1 ,  E n t i t l e m e n t  to L i c e n s e ,  h a s  no 
p r o v i s i o n  for b a r r i n g  a b r o k e r ' s  o r  a s s o c i a t e  b r o k e r ' s  
e n t i t l e m e n t  to a s a l e s p e r s o n  l i c e n s e  a f t e r  r e v o c a t i o n  of the 
b r o k e r  or a s s o c i a t e  b r o k e r  li c e n s e .

If A R E C  w o u l d  r e v i s e  its l i c e n s e  e n t i t l e m e n t  s t a t u t e ,  we 
e n v i s i o n  the f o l l o w i n g  s t a t u t o r y  c h a n g e s :

1. C h a n g e  A S  0 8 . 8 8 . 1 7 1  f r o m  " E n t i t l e m e n t  to L i c e n s e "  to 
" E l i g i b i l i t y  for L i c e n s e . "

2. I n c l u d e  in A S  0 8 . 8 8 . 1 7 1  a p r o v i s i o n  t h a t  l i c e n s e e s  
lose t h e i r  e l i g i b i l i t y  for all l i c e n s e s  u p o n  l i c e n s e  
r e v o c a t i o n .  A l so, i n c l u d e  a p r o v i s i o n  t h a t  l i c e n s e  
e l i g i b i l i t y  c a n  o n l y  be r e i n s t a t e d  b y  the C o m m i s s i o n .

R E C O M M E N D A T I O N S

In t h e  a r e a  of l i c e n s e  c o m p l a i n t s ,  w e  r e c o m m e n d  t h a t  A R E C :

1. E s t a b l i s h  a fo r m a l ,  s t r u c t u r e d  p r o c e d u r e  for 
p r o c e s s i n g  l i c e n s e  c o m p l a i n t s .  T h e  p r o c e d u r e  s h o u l d  
i n c l u d e  a s e q u e n c e  of p r o c e s s i n g  s c a g e s  w i t h  i n t e r n a l  
ti m e  s t a n d a r d s .  T h e  p r o c e s s i n g  s t a g e s  s h o u l d  be 
s u p p o r t e d  by s t a t u t e s  a n d  r e g u l a t i o n s .

- 1 5 -

-45-



R e - e v a l u a t e  the i n v e s t i g a t o r  position. We b e l i e v e  
that the p o s i t i o n  re q u i r e s  the k n o w l e d g e  and skills of 
an Inve s t i g a t o r  III, not an A c c o u n t a n t  III.

D i s c o n t i n u e  c l o s i n g  c o m p l a i n t s  "without p r e j u d i c e . "  
W e  beli e v e  AR E C  should e s t a b l i s h  an a d m i n i s t r a t i v e  
c l o sure process for c o mplaints.

P r o v i d e  c o m p l a i n a n t s  and r e s p o n d e n t s  w i t h  c l o s u r e  
letters i m m e d i a t e l y  f o l l o w i n g  c o m p l a i n t  closures. For 
the a p p r o x i m a t e l y  240 c l o s e d  c o m p l a i n t s  c u r r e n t l y  
a w a i t i n g  c l o s u r e  letters, AR E C  should e m p l o y  a s t u d e n t  
intern or o t her p a r t - t i m e  e m p l o y e e  to p r e p a r e  the 
e s t i mated 1,200 letters.

R e v i s e  its l i c e n s e  e n t i t l e m e n t  statute to read 
"E l i g ibility for License" and include a p r o v i s i o n  that 
licensees lose t h eir e l i g i b i l i t y  for all li c e n s e s  upon 
license revocation.
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S U R E T Y  F U N D  C L A I M S

In 1974 the R e a l  E s t a t e  S u r e t y  F u n d  w a s  e s t a b l i s h e d  to p r o v i d e  
m o n e t a r y  s e t t l e m e n t s  to v i c t i m s  of fraud, d e c e i t ,  
m i s r e p r e s e n t a t i o n ,  and c o n v e r s i o n  of t r u s t  funds b y  l i c e n s e e s .  
F r o m  1974 to 1980, v i c t i m s  h a d  to r e c e i v e  c o u r t  j u d g m e n t s  
a g a i n s t  l i c e n s e e s  b e f o r e  c l a i m s  w e r e  paid. H o w e v e r ,  in 1981 
A R E C  was g i v e n  the r e s p o n s i b i l i t y  o f  a d j u d i c a t i n g  s u r e t y  fund 
cl a i m s .  O u r  r e v i e w  f o u n d  t h a t  A R E C  c o u l d  i m p r o v e  its o p e r a t i o n s  
in t h i s  a r e a  as d i s c u s s e d  b e l o w .

C L A I M  S T A T I S T I C S

As o f  S e p t e m b e r  14, 1984, A R E C  s h o w e d  the f o l l o w i n g  s u r e t y  fu n d  
c l a i m  s t a t i s t i c s :

Y e a r
C l a i m s
F i l e d

T o t a l
C l a i m s
F i l e d

T o t a l
C l a i m s
P a i d

T o t a l
A m o u n t s
P a i d

1984

1981
1982
1983
to d a t e

52
92

123
101

3
18
14
6

$ 1 1 , 9 4 3
$ 6 2 , 6 1 2
$ 6 7 , 6 4 4
$ 4 3 , 0 1 7

A  t o t a l  of 197 o o e n  c l a i m s  w e r e  in b a c k l o a  status.

F U N D  B A L A N C E

T h e  R e a l  Estat,e S u r e t y  F u n d  is t o t a l l y  f u n d e d  by s u r e t y  fe e s  
a s s e s s e d  f r o m  l i c e n s e e s .  C u r r e n t  A R E C  s t a t u t e s  s t a t e  t h a t  the 
fund m a y  n o t  e x c e e d  $ 5 0 0 , 0 0 0 .  T h e  f u n d ' s  c u r r e n t  b a l a n c e  is 
a b o u t  $ 6 5 0 , 0 0 0 .  We u n d e r s t a n d  t h a t  t h e  e x c e s s  $ 1 5 0 , 0 0 0  w i l l  be 
t r a n s f e r r e d  to the G e n e r a l  Fund.

G i v e n  t h a t  t h e  f u n d  b a l a n c e  c u r r e n t l y  e x c e e d s  its s t a t u t o r y  
limit, we q u e s t i o n  the C o m m i s s i o n ' s  c o n t i n u e d  a s s e s s m e n t  ~of 
s u r e t y  f e e s . B y  c o n t i n u i n g  to a s s e s s  s u r e t y  fees, A R E C  is 
c o l l e c t i n g  m o n i e s  f r o m  l i c e n s e e s  for the G e n e r a l  ,;und, n o t  t h e  
S u r e t y  Fund. L i c e n s e e s  a c t u a l l y  pay the G e n e r a l  F u n d  t w i c e  - 
o n c e  f r o m  t h e i r  l i c e n s e  fees and a n o t h e r  f r o m  t h e i r  s u r e t y  fees.

A R E C  is a t t e m p t i n g  to r e s o l v e  th i s  s i t u a t i o n  by i n t r o d u c i n g  
l e g i s l a t i o n  to r a i s e  t h e  f u n d  l i m i t  f r o m  $ 5 0 " , 0 0 0  to $ 8 5 0 , 0 0 0 .  
H o w e v e r ,  w e  e s t i m a t e  t h a t  t h e  f u n d  b a l a n c e  w i l l  p r o b a b l y  e x c e e d  
t h e  $ 8 5 0 , 0 0 0  l i m i t  a f t e r  t h e  F e b r u a r y  1986 r e n e w a l .  N e w  
l e g i s l a t i o n  w o u l d  h a v e  to be i n t r o d u c e d  to r a i s e  the f u n d  l i m i t  
again.
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B a s e d  o n  the N a t i o n a l  A s s o c i a t i o n  o f  R e a l t o r s  s u g g e s t e d  p a t t e r n
for real e s t a t e  l i c e n s e  law, w e  e n v i s i o n  a s t a t u t e  p r o v i s i o n  for 
a m i n i m u m  fund b a l a n c e  i n s t e a d  o f  the c u r r e n t  m a x i m u m  fund
b a l a n c e . A s  l o n g  as the b a l a n c e  r e m a i n s  a b o v e  the m i n i m u m ,  
l i c e n s e e s  w o u l d  n o t  b e  a s s e s s e d  s u r e t y  fees. H o w e v e r ,  if the 
b a l a n c e  b e c o m e s  less t h a n  t h e  m i n i m u m ,  l i c e n s e e s  w o u l d  be 
a s s e s s e d  s u r e t y  fees d u r i n g  the n e x t  l i c e n s e  r e n e w a l .

By e s t a b l i s h i n g  a m i n i m u m  f u n d  bal?..: •*' . A R E C  and l i c e n s e e s  c o u l d  
r e a l i z e  the f o l l o w i n g  b e n e f i t s :

1. B a s e d  o n  t h e  d o l l a r  a m o u n t  o f  c l a i m s  p a i d  in p r i o r
years, A R E C  c o u l d  s e t  a m i n i m u m  fund b a l a n c e  w h i c h  
w o u l d  n o t  r e q u i r e  c o n t i n u o u s  s t a t u t o r y  r e v i s i o n s  as is 
c u r r e n t l y  b e i n g  e x p e r i e n c e d  w i t h  the m a x i m u m  fu n d
b a l a n c e .

2. B y  not h a v i n g  t o  a s s e s s  s u r e t y  f e e s  w h i l e  the.- fund
b a l a n c e  r e m a i n s  a b o v e  t h e  m i n i m u m ,  A R E C  c o u l d  h a v e
less a d m i n i s t r a t i v e  cost s .

3. B y  n o t  h a v i n g  t o  p a y  s u r e t y  fe e s  w h i l e  the fund
b a l a n c e  r e m a i n s  a b o v e  the m i n i m u m ,  b r o k e r s / a s s o c i a t e
b r o k e r s  a n d  s a l e s p e r s o n s  c o u l d  sa v e  $125 a n d  $40
r e s p e c t i v e l y  in r e n e w a l  fees.

H E A R I N G S

O u r  r e v i e w  f o u n d  t h a t  A R E C  c o u l d  c o m b i n e  l i c e n s e  a c t i o n  a n d
s u r e t y  fund c l a i m  h e a r i n g s . C u r r e n t l y ,  A R E C  h o l d s  s e p a r a t e  
h e a r i n g s  for a d j u d i c a t i n g  l i c e n s e  a c t i o n s  and s u r e t y  fund
c l a i m s .  H o w e v e r ,  g i v e n  t h a t  a s u r e t y  f u n d  c l a i m  c a n  o n l y  be
a w a r d e d  if a l i c e n s e  v i o l a t i o n  o c c u r s ,  w e  e n v i s i o n  the f o l l o w i n g  
c h a n g e s :

1. O n e  A R E C  c o m p l a i n t  f o r m  for c o m p l a i n a n t s  to r e p o r t
l i c e n s e  v i o l a t i o n s  a n d  a n y  m o n e t a r y  d a m a g e s  r e s u l t i n g  
f r o m  t h e  v i o l a t i o n s .  (AREC c u r r e n t l y  has s e p a r a t e  
for m s  for l i c e n s e  c o m p l a i n t s  a n d  s u r e t y  fu n d  c l a i m s . )

2. S t a f f  i n v e s t i g a t i o n s  to d e t e r m i n e  if r e p o r t e d  l i c e n s e  
v i o l a t i o n s  a r e  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  and
to v e r i f y  a n y  m o n e t a r y  d a m a g e s .  (AREC c u r r e n t l y
i n v e s t i g a t e s  o n l y  r e p o r t e d  l i c e n s e  v i o l a t i o n s ;  s u r e t y
f u n d  c l a i m s  are a u t o m a t i c a l l y  s c h e d u l e d  for h e a r i n g
w i t h  no s t a f f  r e v i e w  o r  i n v e s t i g a t i o n . )

3. O n e  h e a r i n g  to d e t e r m i n e  l i c e n s e  a c t i o n s  to b e  t a k e n  
a g a i n s t  l i c e n s e e s  w h o  v i o l a t e  S t a t e  s t a t u t e s  or 
r e g u l a t i o n s  a n d  t o  d e t e r m i n e  c o m p l a i n a n t s 1 m o n e t a r y  
s e t t l e m e n t s  f r o m  t h e  S u r e t y  F u n d  (AREC c u r r e n t l y  h o l d s  
s e p a r a t e  h e a r i n g s . )
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H E A R I N G  O F F I C E R S

In N o v e m b e r  1984 t w o  h a l f - t i m e  h e a r i n g  o f f i c e r s  j o i n e d  the A R E C  
s t a f f  to a d j u d i c a t e  s u r e t y  f u n d  c l a i m s  and l i c e n s e  a c t i o n s .  T h e  
A R E C  e x e c u t i v e  d i r e c t o r  e s t i m a t e s  t h a t  the h e a r i n g  o f f i c e r s  w i l l  
c o m p l e t e  the b a c k l o g  of s u r e t y  f u n d  c l a i m s  in e i g h t  to ten 
m o n t h s .  G i v e n  th i s  e s t i m a t e ,  w e  b e l i e v e  t h a t  A R E C  s h o u l d  
r e - e v a l u a t e  its h e a r i n g  o f f i c e r  p o s i t i o n . A R E C  m a y  o n l y  n e e d  
o n e  h a l f - t i m e  h e a r i n g  o f f i c e r  in FY 86. T h e  o t h e r  h a l f - t i m e  
h e a r i n g  o f f i c e r  m i g h t  be u t i l i z e d  as a h e a r i n g  a d v o c a t e  to 
a s s i s t  in A R E C  i n v e s t i g a t i e n s  and h e a r i n g  p r e p a r a t i o n s .

F I L I N G  FEE

A s  of O c t o b e r  4, 1984, p e r s o n s  f i l i n g  s u r e t y  fund c l a i m s  m u s t
p a y  a $250 f i l i n g  fee. We u n d e r s t a n d  t h a t  the f i l i n g  fee w a s  
e s t a b l i s h e d  to d i s c o u r a g e  the f i l i n g  of f r i v o l o u s  c l a i m s .  • S i n c e  
A R E C  do e s  n o t  i n v e s t i g a t e  s u r e t y  f u n d  claims, all c l a i m s  
i n c l u d i n g  those c o n s i d e r e d  f r i v o l o u s  m u s t  be a d j u d i c a t e d  by a 
h e a r i n g .

W e  b e l i e v e  th a t  the $250 f i l i n g  fee is e x c e s s i v e ,  if n o t  
u n n e c e s s a r y . A  $50 f i l i n g  fee, as c u r r e n t l y  c h a r g e d  b y  srr.aj.1 
c l a i m s  court, w o u l d  be m o r e  r e a s o n a b l e .  In a d d i t i o n ,  a f i l i n g  
fee w o u l d  not be n e c e s s a r y  if s u r e t y  fund c l a i m s  w e r e  i n c l u d e d  
w i t h  l i c e n s e  com p l a i n t s . '  F r i v o l o u s  c l a i m s  w o u l d  be i d e n t i f i e d  
d u r i n g  staff i n v e s t i g a t i o n s  o f  l i c e n s e  c o m p l a i n t s .

C L A I M  R E C O V E R Y

A c c o r d i n g  to A R E C  s t a t u t e  0 8 . 8 8 . 4 9 0 ,  w h e n  the C o m m i s s i o n  p a y s  a 
s u r e t y  fund claim, "the C o m m i s s i o n  s h a l l  be s u b r o g a t e d  to all of 
t h e  r i g h t s  of the c l a i m a n t  to the a m o u n t  p a i d  a n d  the c l a i m a n t
s h a l l  a s s i g n  a l l  of h i s  right, title, and i n t e r e s t  in t h a t
p o r t i o n  of the c l a i m  to t h e - C o m m i s s i o n ." B a s e d  on th i s  s t a t u t e  
p r o v i s i o n ,  A R E C  h a s  a t t e m p t e d  to r e c o v e r  p a i d  c l a i m s  a n d  h e a r i n g  
c o s t s  f r o m  the l i c e n s e e s  w h o  c o m m i t t e d  the l i c e n s e  v i o l a t i o n s .  
H o w e v e r ,  o u r  r e v i e w  f o u n d  t h a t  A R E C  r e c o v e r y  a t t e m p t s  h a v e  b e e n  
m i n i m a l . W e  f o u n d  t h a t  A R E C  has s e n t  o n l y  o n e  n o t i c e , d a t e d  
J u l y  31, 1984, to t h e  l i c e n s e e s  r e q u e s t i n g  p a y m e n t .

A s  of f e p t e m b e r  14, 1984, A R E C  s h o w e d  the f o l l o w i n g  c l a i m
r e c o v e r y  s t a t i s t i c s :

N u m b e r  
of

L i c e n s e e s

33

T o t a l  A m o u n t  
of C l a i m s  P a i d  a n d  

H e a r i n a  C o s t s  I n c u r r e d

T o t a l  
A m o u n t  R e c o v e r e d  
F r o m  L i c e n s e e s

$ 2 0 0 , 6 8 0 $ 3 3 , 5 9 7
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C L A I M  W A R R A N T S

D u r i n g  o u r  r e v i e w ,  w e  f o u n d  t w o  $ 1 0 , 0 0 0  w a r r a n t s  w h i c h  s h o u l d  
h a v e  b e e n  r e t u r n e d  to the S t a t e  t r e a s u r y . B o t h  w a r r a n t s  w e r e  
i s s u e d  as s u r e t y  fund c l a i m  p a y m e n t s ,  b u t  the w a r r a n t s  w e r e  
n e v e r  f o r w a r d e d  to the c l a i m a n t s .  O n e  w a r r a n t ,  i s s u e d  D e c e m b e r  
1981, w a s  b e i n g  h e l d  p e n d i n g  t h e  o u t c o m e  of an a p p e a l  m a d e  by 
the r e s p o n d e n t .  H o w e v e r ,  t h e  w a r r a n t  is no l o n g e r  r e d e e m a b l e  
b e c a u s e  of its age. T h e  o t h e r  w a r r a n t ,  i s s u e d  M a r c h  1984, w a s  
not f o r w a r d e d  to t h e  c l a i m a n t  d u e  t o  a M a y  1984 c o u r t
i n t e r p r e t a t i o n  w h i c h  d i s a l l o w e d  p a y m e n t  of the claim.

R E C O M M E N D A T I O N S

In the a r e a  o f  s u r e t y  f u n d  c l a i m s ,  w e  r e c o m m e n d  t h a t  A R EC:

1. E s t a b l i s h  a m i n i m u m  f u n d  b a l a n c e  for the R e a l  Estate.
S u r e t y  Fund. S u r e t y  fees w o u l d  o n l y  be a s s e s s e d  if
the fund b a l a n c e  b e c o m e s  l e s s  t h a n  the m i n i m u m .

2. C o m b i n e  l i c e n s e  a c t i o n  a n d  s u r e t y  fund c l a i m  h e a r i n g s .  
A R E C  s h o u l d  a l s o  c o n s i d e r  i n c l u d i n g  s u r e t y  fu n d  c l a i m s  
w i t h  l i c e n s e  c o m p l a i n t s .

3. R e d u c e  the $250 f i l i n g  fee to a m o r e  r e a s o n a b l e  
a m ount, s u c h  as $50. H o w e v e r ,  if A R E C  i n c l u d e s  s u r e t y  
fund c l a i m s  w i t h  .license c o m p l a i n t s ,  the f i l i n g  fee 
s h o u l d  be discontii ued.

4. R e - e v a l u a t e  the s t a f f  h e a r i n g  o f f i c e r  p o s i t i o n .  G i v e n  
the e x e c u t i v e  d i r e c t o r ' s  e s t i m a t e  of f u t u r e  w o r k l o a d ,  
A R E C  m a y  o n l y  n e e d  o n e  h a l f - t i m e  h e a r i n g  o f f i c e r  in 
FY 86.

5. P r o c e e d  to r e c o v e r  p a i d  c l a i m s  a n d  h e a r i n g  c o s t s  f r o m
l i c e n s e e s .  ■

6. R e t u r n  t h e  t w o  $ 1 0 , 0 0 0  w a r r a n t s  f o u n d  in C o m m i s s i o n  
files to the S t a t e  t r e a s u r y .
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O F F I C E  A U T O M A T I O N

O f f i c e  a u t o m a t i o n  is e s s e n t i a l  for /MSEC to o p e r a t e  an e f f e c t i v e  
and e f f i c i e n t  r e g u l a t o r y  a g e n c y .  O u r  r e v i e w  f o u n d  t h a t  A R E C  
c o u l d  i m p r o v e  its c u r r e n t  a u t o m a t i o n  as d i s c u s s e d  b e low.

C U R R E N T  A U T O M A T I O N

O u r  r e v i e w  f o u n d  th a t  A R E C  n e e d s  to i m p r o v e  its c u r r e n t  o f f i c e  
a u t o m a t i o n . A R E C  c u r r e n t l y  u t i l i z e s  *a W a n g  w o r d  p r o c e s s i n g
system. W e  f o u n d  t h a t  th i s  s y s t e m  is b e i n g  u t i l i z e d  far b e y o n d  
its i n t e n d e d  c a p a b i l i t i e s  and is s u p p l y i n g  o n l y  a f r a c t i o n  of 
the a u t o m a t e d  s u p p o r t  n e e d e d  b y  AREC.

In o u r  o p i n i o n ,  A R E C  c o u l d  use a c o m p u t e r  s y s t e m ,  not just the 
w o r d  p r o c e s s i n g  sy s t e m ,  to s u p p o r t  t h e  f o l l o w i n g  areas:

1. L i c e n s i n g  - For e a c h  l i c e n s e e ,  A R E C  n e e d s  c o m p u t e r  
s u p p o r t  w h i c h  w i l l  c a p t u r e  a n d  p r o v i d e  a c c e s s  to 
c u r r e n t  and h i s t o r i c a l  d a t a  i n c l u d i n g :

a . p e r s o n a l  d a t a
b. l i c e n s i n g  e x a m i n a t i o n  r e s u l t s
c . i n i t i a l l i c e n s e  d a t e  a n d  n u m b e r
d. c u r r e n t l i c e n s e  s t a t u s
e . h i s t o r y and d a t e s  of s t a t u s  c h a n g e s
f . c u r r e n t e m p l o y e r
a. e m p l o y e r h i s t o r y  and d a t e s
h. c u r r e n t l i c e n s e  c o m p l a i n t  or s u r e t y  c l a i m
i . h i s t o r y of d i s c i p l i n a r y  a c t i o n s

j • r e n e w a l and e x p i r a t i o n  d a t e s

O f f i c e  R e g i s t r a t i o n  - For e a c h  r e a l  e s t a t e  of f i c e ,  
A R E C  n e e d s  c o m p u t e r  s u p p o r t  w h i c h  w  ill c a p t u r e  and 
p r o v i d e  a c c e s s  ' to c u r r e n t  and h i s t o r i c a l  d a t a
i n c l u d i n g :

a. o f f i c e  a d d r e s s / t e l e p h o n e  n u m b e r
b. d a t e  o f f i c e  r e g i s t r a t i o n  s u b m i t t e d
c. c u r r e n t  o f f i c e  s t a t u s
d. t y p e  of b u s i n e s s / l i s t  of p a r t n e r s  o r

c o r p o r a t i o n  o f f i c e r s
e. c u r r e n t  b r o k e r  in c h a r g e / l i c e n s e  n u m b e r
f. h i s t o r y  of b r o k e r s  in c h a r g e  w i t h  d a t e s  of

e m p l o y m e n t  and d a t e s  of t e r m i n a t i o n
g. t r u s t  a c c o u n t  n a m e / n u m b e r / b a n k
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3. L i c e n s e  C o m p l a i n t s  and S u r e t y  F u n d  C l a i m s  - F o r  e a c h
l i c e n s e  c o m p l a i n t  a n d  s u r e t y  fu n d  c l aim, A R E C  n e e d s
c o m p u t e r  s u p p o r t  w h i c h  w i l l  c a p t u r e  and p r o v i d e  a c c e s s
t o  c u r r e n t  and h i s t o r i c a l  d a t a  i n c l u d i n g :

a. c a s e  n u m b e r
b. d a t e  i n i t i a t e d
c. c o m p l a i n a n t / a d d r e s s / t e l e p h o n e  n u m b e r
d. r e s p o n d e n t / a d d r e s s / t e l e p h o n e  n u m b e r
e. h i s t o r y  o f  a c t i o n s  t a k e n  and d a t e s
f. n e x t  a c t i o n s  to be t a k e n  and d a t e s
g. c u r r e n t  c a s e  s t a t u s
h. h i s t o r y  of s t a t u s  c h a n g e s

If A R E C  w o u l d  i m p r o v e  its c u r r e n t  a u t o m a t i o n ,  we e n v i s i o n  a 
s e p a r a t e  f i e l d  ( s c r e e n  of i n f o r m a t i o n )  for e a c h  l i c e n s e e .  E a c h  
f i e l d  w o u l d  be a c c e s s e d  by t h e  l i c e n s e e ' s  l i c e n s e  n u m b e r . In 
a d d i t i o n ,  e a c h  f i e l d  w o u l d  p r o v i d e  o t h e r  r e f e r e n c e  n u m b e r s  s u c h  
as the l i c e n s e  n u m b e r  of the l i c e n s e e ' s  e m p l o y i n g  b r o k e r ,  the 
i d e n t i f i c a t i o n  n u m b e r  of the l i c e n s e e ' s  r e a l  e s t a t e  o f f i c e ,  a n d  
fi l e  n u m b e r s  of a n y  l i c e n s e  c o m p l a i n t s  or s u r e t y  fu n d  claims.

By i n c l u d i n g  l i c e n s e  n u m b e r s  and o t h e r  r e f e r e n c e  n u m b e r s ,  a 
c o m p u t e r  c o u l d  m a n i p u l a t e  i n f o r m a t i o n  to p r o d u c e  l i c e n s e e  
r o s t e r s  by r e a l  e s t a t e  o f f i c e  o r  l i c e n s e  type (broker, a s s o c i a t e  
b r o k e r ,  or s a l e s p e r s o n ) .  T o  p r o d u c e  t h e s e  r o s t e r s  o n  the 
c u r r e n t  w o r d  p r o c e s s i n g  s y s t e m ,  -the A R E C  .license e x a m i n e r  m u s t  
s o r t  i n f o r m a t i o n  in 23 s e p a r a t e  s y s t e m  d o c u m e n t s .  A r e c e n t  
r o s t e r  of b r o k e r s  took lh da v s  to c o m p i l e .

I M P R O V E D  A U T O M A T I O N

T h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  is t a k i n g  
s t e p s  to i m p r o v e  t h e  C o m m i s s i o n ' s  o f f i c e  a u t o m a t i o n .  T h e  
d e p a r t m e n t ' s  c o m p u t e r  s y s t e m s  s p e c i a l i s t  is c u r r e n t l y  r e v i e w i n g  
t w o  a l t e r n a t i v e  s y s t e m s .  T h e s e  s y s t e m s  i nclude:

1. W a n g  O f f i c e  I n f o r m a t i o n  S y s t e m  (OIS) 1 4 0 . T h i s  s y s t e m  
is p r i m a r i l y  a h i g h - p o w e r e d  w o r d  p r o c e s s o r  w i t h  
l i m i t e d  d a t a  p r o c e s s i n g  c a p a b i l i t i e s .

2. W a n g  V S  S y s t e m  8 0 . T h i s  s y s t e m  is a c o m p u t e r  w i t h
h i g h - v o l u m e ,  i n t e r a c t i v e  c o m p u t i n g  c a p a b i l i t i e s .  T h i s  
s y s t e m  is c u r r e n t l y  b e i n g  u t i l i z e d  b y  t h e  S t a t e ' s
D i v i s i o n  of O c c u p a t i o n a l  L i c e n s i n g  in J u n e a u .

G i v e n  the i n f o r m a t i o n  p r o c e s s i n g  n e e d s  o f  A R E C ,  w e  b e l i e v e  A R E C
n e e d s  a c o m p u t e r  s y s t e m  su c h  as t h e  W a n g  V S  S y s t e m  80, n o t
a n o t h e r  w o r d  p r o c e s s o r .  A c c o r d i n g  to t h e  d e p a r t m e n t ' s  c o m p u t e r  
s y s t e m s  s p e c i a l i s t ,  t h e  d e p a r t m e n t  h a s  i d e n t i f i e d  a r e f u r b i s h e d  
VS s y s t e m  80 w h i c h  is a v a i l a b l e  for p u r c h a s e .  If p u r c h a s e d ,
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this c o m p u t e r  s y s t e m  c o u l d  be u t i l i z e d  by A R E C  a n d  o t h e r  
d e p a r t m e n t  o p e r a t i o n s  in A n c h o r a g e .

We b e l i e v e  t h e  d e p a r t m e n t ' s  c o m p u t e r  s y s t e m s  s p e c i a l i s t  s h o u l d  
a l s o  c o n s i d e r  r e p l a c i n g  the C o m m i s s i o n ' s  p r i n t e r .  W e  f o u n d  the 
c u r r e n t  d a i s y - w h e e l  p r i n t e r  t o  be q u i t e  s l o w  in p r i n t i n g  
l i c e n s e s  a n d  l i c e n s e e  r o s t e r s .  F o r  e x a m p l e ,  a r e c e n t  r o s t e r  of 
b r o k e r s  (a p p r o x i m a t e l y  750 n a m e s  and a d d r e s s e s )  t o o k  a l m o s t  four 
h o u r s  to o r i n t .  "

R E C O M M E N D A T I O N S

In the a r e a  o f  o f f i c e  a u t o m a t i o n ,  w e  r e c o m m e n d  t h a t  ARE C :

1. R e p l a c e  the c u r r e n t  w o r d  p r o c e s s i n g  s y s t e m .  Of the 
two a l t e r n a t i v e  s y s t e m s  b e i n g  c o n s i d e r e d  f o r  A R E C  
(Wang O I S  140 and Viang VS S y s t e m  80) , the V S  s y s t e m  
is a s s u m e d  to a d e q u a t e l y  s u p p o r t  the C o m m i s s i o n ' s  
i n f o r m a t i o n  p r o c e s s i n g  n e e d s ;  a f o r m a l  n e e d s  
a s s e s s m e n t  w o u l d  . confirm its d e s i r a b i l i t y .

2. C o n s i d e r  r e p l a c i n g  the c u r r e n t  d a i s y - w h e e l  p r i n t e r .  
W e  b e l i e v e  t h a t  A R E C  • o p e r a t i o n s  w o u l d  b e n e f i t  by 
h a v i n g  a h i g h e r  s p e e d  p r i n t e r .
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I N T E R N A L  M A N A G E M E N T  C O N T R O L

T o  i n c r e a s e  o p e r a t i o n a l  e f f i c i e n c y  and e f f e c t i v e n e s s ,  t h e  
C o m m i s s i o n  n e e d s  to i m p r o v e  its i n t e r n a l  m a n a g e m e n t  c o n t r o l .  
S p e c i f i c a l l y ,  w e  f o u n d  t h a t  the C o m m i s s i o n  n e e d s  to e s t a b l i s h  
t w o  e s s e n t i a l  e l e m e n t s  of i n t e r n a l  m a n a g e m e n t  c o n t r o l  as 
d i s c u s s e d  belo w .

S T A N D A R D  P O L I C I E S  A N D  P R O C E D U R E S

O u r  r e v i e w  f o u n d  t h a t  the C o m m i s s i o n  h a s  n o t  e s t a b l i s h e d  
s t a n d a r d  p o l i c i e s  a n d  o p e r a t i n g  p r o c e d u r e s  to g i v e  d i r e c t i o n  to 
s t a f f  d e c i s i o n s ,  and to set b o u n d s  w i t h i n  w h i c h  s u c h  d e c i s i o n s  
a n d  r e s u l t i n g  a c t i o n s  are a c c e p t a b l e  to t h e  C o m m i s s i o n . 
A c c o r d i n g  to the A R E C  e x e c u t i v e  d i r e c t o r ,  s t a f f  c u r r e n t l y  
r e c e i v e  v e r b a l  d i r e c t i o n s  f r o m  i n d i v i d u a l  c o m m i s s i o n e r s .

If the C o m m i s s i o n  w o u l d  e s t a b l i s h  s t a n d a r d  p o l i c i e s  a n d
o p e r a t i n g  p r o c e d u r e s ,  w e  e n v i s i o n  the f o l l o w i n g  a d v a n t a g e s  for 
A R E C :

1. S t a f f  e f f o r t  c o u l d  be e c o n o m i z e d . It w o u l d  be
u n n e c e s s a r y  for the s t a f f  to r e a e c i d e  t h e  s a m e  i s s u e s .

2. D e l e g a t i o n  of a u t h o r i t y  c o u l d  be' f a c i l i t a t e d . S t a f f
w o u l d  be e x p e c t e d  to p r o c e e d  w i t h  a c t i o n s  so l o n g  as 
t h e  s i t u a t i o n s  are c o v e r e d  b y  the p o l i c i e s  a n d
p r o c e d u r e s .

3. C o n t r o l  c o u l d  b e  m a d e  e a s i e r . P o l i c i e s  and p r o c e d u r e s  
w o u l d  l e a d  to u n i f o r m i t y  of s t a f f  a c t i o n s .

D E L E G A T E D  A U T H O R I T Y-—  ... ... f

O u r  r e v i e w  a l s o  f o u n d  t h a t  t h e  C o m m i s s i o n  has not d e l e g a t e d  
a u t h o r i t y  to g i v e  its s t a f f  t h e  r i g h t  to d e c i d e  a n d  the p o w e r  to 
c a r r v  o u t  d e c i s i o n s  w i t h i n  the s t a f f ' s  r e s p o n s i b i l i t i e s . D u r i n g  
o u r  r e v i e w ,  w e  w i t n e s s e d  s t a f f  f r u s t r a t i o n  as a r e s u l t  o f  n o t  
b e i n g  g i v e n  the a u t h o r i t y  to c a r r y  o u t  r e s p o n s i b i l i t i e s .

If the C o m m i s s i o n  w o u l d  f o r m a l l y  d e l e g a t e  a u t h o r i t y  t o  its 
staff, w e  b e l i e v e  t h a t  t h e  d e l e g a t i o n  s h o u l d  be s p e l l e d  o u t  in 
w r i t i n g .
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R E C O M M E N D A T I O N S

In the ar e a  of i n t e r n a l  m a n a g e m e n t  c o n t r o l ,  w e  r e c o m m e n d  th a t  
AREC:

1. E s t a b l i s h  s t a n d a r d  p o l i c i e s  and o p e r a t i n g  p r o c e d u r e s .

2. D e l e g a t e  a u t h o r i t y  in w r i t i n g  to its staff.



O T H E R  I S S U E S

D u r i n g  our r e view, w e  i d e n t i f i e d  o t h e r  i s s u e s  w h i c h  s h o u l d  be 
a d d r e s s e d  b y  ARE C .  T h e s e  i s s u e s  and our r e c o m m e n d a t i o n s  a r e  
p r o v i d e d  b e low.

C O N F I D E N T I A L I T Y  OF I N V E S T I G A T I V E  F I L E S

T h e  C o m m i s s i o n ' s  o p e n  i n v e s t i g a t i v e  f i l e s  i n c l u d e  
u n s u b s t a n t i a t e d  a l l e g a t i o n ?  of p r o f e s s i o n a l  m i s c o n d u c t .  A 
r e c e n t  A t t o r n e y  G e n e r a l  o p i n i o n  f<-r A R E C  s t a t e s  t h a t  i n f o r m a t i o n  
in the C o m m i s s i o n ' s  o p e n  i n v e s t i g a t i v e  fil e s  m a y  not be w i t h h e l d  
f r o m  p u b l i c  i n s p e c t i o n .  H o w e v e r ,  a p r i o r  A t t o r n e y  G e n e r a l  
o p i n i o n  for t h e  S t a t e ' s  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  
s t a t e s  t h a t  the d i v i s i o n ' s  o p e n  i n v e s t i g a t i v e  f i l e s  m a y  be 
w i t h h e l d  f r o m  p u b l i c  i n s p e c t i o n .  S i n c e  A R E C  and the D i v i s i o n  of 
O c c u p a t i o n a l  L i c e n s i n g  h a v e  s i m i l a r  i n f o r m a t i o n  in t h e i r  
i n v e s t i g a t i v e  files, we q u e s t i o n  t h e  d i f f e r e n t  A t t o r n e y  G e n e r a l  
o p i n i o n s . In o u r  o p i n i o n ,  the s u b j e c t s  of u n s u b s t a n t i a t e d  
a l l e g a t i o n s  h a v e  a c o n s t i t u t i o n a l  r i a n t  not to h a v e  the 
i n f o r m a t i o n  m a d e  p u b l i c  u n t i l  the A R E C  i n v e s t i g a t i o n  is 
c o m p l e t e d  and the r e l e v a n t  f a cts are p r e s e n t e d  at a p u b l i c  

h e a r i n g .

R e c o m m e n d a t i o n

W e  r e c o m m e n d  t h a t  A R E C  r e q u e s t  an e x p l a n a t i o n  f r o m  t h e  A t t o r n e y  
G e n e r a l  c o n c e r n i n g  t h e  d i f f e r e n t  o p i n i o n s  g i v e n  to A R E C  a n d  t h e  
D i v i s i o n  of O c c u p a t i o n a l  L i c e n s i n g .  V o  e n s u r e  t h e  
c o n f i d e n t i a l i t y  of o p e n  i n v e s t i g a t i v e  filet, ve r e c o m m e n d  t h a t  
A R E C  s t a t u t e s  i n c l u d e  a p r o v i s i o n  t h a t  a l l  r e c o r d s  of 
i n v e s t i g a t i o n  a n d  i n f o r m a t i o n  o b t a i n e d  by the C o m m i s s i o n  d u r i n g  
a n  i n v e s t i g a t i o n  are c o n f i d e n t i a l  a n d  m a y  n o t  b= m a d e  a v a i l a b l e  
b y  the C o m m i s s i o n  for p u b l i c  i n s p e c t i o n .

T R U S T  A C C O U N T  A U D I T S

T h e  A R E C  e x e c u t i v e  d i r e c t o r  e s t i m a t e s  t h a t  o v e r  f i f t y  p e r c e n t  of 
t h e  c o m p l a i n t s  f i l e d  w i t h  the C o m m i s s i o n  i n v o l v e  i m p r o p e r  t r u s t  
a c c o u n t  m a n a g e m e n t .  G i v e n  th i s  e s t i m a t e ,  w e  q u e s t i o n  the la c k  
of t r u s t  a c c o u n t  a u d i t s  c u r r e n t l y  b e i n g  c o n d u c t e d  b y  A R E C . As 
p r e v i o u s l y  m e n t i o n e d ,  the A R E C  a u d i t o r  has c o n d u c t e d  o n l y  t h r e e  
a u d i t s  of b r o k e r  t r u s t  a c c o u n t s  in the last t h r e e  y e a r s .  E a c h  
o f  t h e s e  a u d i t s  w a s  c o n d u c t e d  as p a r t  o f  a c o m p l a i n t  
i n v e s t i g a t i o n .

If A R E C  c o u l d  e m p l o y  an I n v e s t i g a t o r  III to h a n d l e  c o m p l a i n t  
i n v e s t i g a t i o n s ,  the c u r r e n t  A R E C  a u d i t o r  c o u l d  c o n d u c t  t r u s t  
a c c o u n t  a u d i t s  o n  a f u l l - t i m e  basi s .  W e  e n v i s i o n  t h e s e  a u d i t s  
b e i n g  c o n d u c t e d  as a s e r v i c e  to b r o k e r s .  A n y  a c c o u n t i n g  or

-26-
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p r o c e d u r a l  d e f i c i e n c i e s  f o u n d  a n d  c o r r e c t i v e  a c t i o n s  n e e d e d  
w o u l d  be d i s c u s s e d  w i t h  b r o k e r s  d u r i n g  e x i t  c o n f e r e n c e s .

R e c o m m e n d a t i o n

If s t a f f  r e s o u r c e s  w o u l d  be a v a i l a b l e ,  w e  r e c o m m e n d  t h a t  A R E C  
c o n d u c t  t r u s t  a c c o u n t  a u d i t s  to i d e n t i f y  a n d  r e s o l v e  p r o b l e m s  
b e f o r e  the p r o b l e m s  c a u s e  c o m p l a i n t s  to be f i l e d  w i t h  the 
C o m m i s s i o n .

O P E R A T I O N S  M A N U A L  F O R  C O M M I S S I O N E R S

A R E C  c o m m i s s i o n e r s  d o  n o t  h a v e  a n  o p e r a t i o n s  m a n u a l  w h i c h  c o u l d  
include:

c u r r e n t  s t a t u t e s  a n d  r e g u l a t i o n s ;  
d e l e g a t e d  a u t h o r i t y  to staff; 
b y - l a w s ;
s t a n d a r d  p o l i c i e s  a n d  o p e r a t i n g  p r o c e d u r e s ;  
c a s e  law; 
forms; a n d
o t h e r  i n f o r m a t i o n  w h i c h  the c o m m i s s i o n e r s  d e e m  

a p p r o p r i a t e .

R e c o m m e n d a t i o n

W e  r e c o m m e n d  th a t  A R E C  d e v e l o p  an o p e r a t i o n s  m a n u a l .  T h i s  
m a n u a l  w o u l d  p r o v i d e  e x c e l l e n t  o r i e n t a t i o n  m a t e r i a l  for n e w  
c o m m i s s i o n e r s .

A R E C / A L A S K A  A S S O C I A T I O N  O F  R E A L T O R S

W e  f o u n d  th a t  b o t h  the A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  a n d  the 
A l a s k a  A s s o c i a t i o n  of R e a l t o r s  (A.AR) s h a r e  the c o m m o n  g o a l  of 
h a v i n g  e f f e c t i v e  a n d  e f f i c i e n t  r e g u l a t i o n  of the S t a t e ' s  r e a l  
e s t a t e  p r o f e s s i o n .  B a s e d  on th i s  c o m m o n  goal, we b e l i e v e  t h a t  
j o i n t  A R E C / A A R  c o m m i t t e e s  c o u l d  be u t i l i z e d  to s t u d y  c o m m o n  
c o n c e r n s  su c h  as c o n t i n u i n g  e d u c a t i o n  for l i c e n s e e s  a n d  s t a t u t e /  
r e g u l a t i o n  r e v i s i o n s .

R e c o m m e n d a t i o n

W e  r e c o m m e n d  t h a t  the A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  a n d  t h e  
A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s  f o r m  j o i n t  c o m m i t t e e s  to s t u d y  
c o m m o n  c o n c e r n s .
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(Intentionally left blank)

STATE OF ALASKA - 5 8 - DIVISION OF LEGISLATIVE AUDIT



BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  O F  C O M M E R C E  &  
E C O N O M I C  D E V E L O P M E N T

POUCHD
JUNEAU. ALASKA 99811 
PHONE: 465-2500

OFFICE OF THE COMMISSIONER

December 30, 1985

Mr. Gerald L. Wilkerson 
Legislative Auditor 

Division of Legislative Audit 
P.O. Box W 

Juneau, AK 99811

Dear Mr. Wilkerson:

Thank you for the opportunity to comment on your preliminary 

audit report on the Alaska Real Estate Commission.

Enclosed is the response from the Alaska Real Estate Commission 

on "A Performance Report on the Department of Commerce and 
Economic Development, Alaska Real Estate Commission,
September 19, 1985."

Sincerely

LHL/wfs3357W
122785a

Enclosure
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STATE OF ALASKA 
MEMORANDUM

L E G I S L A T I V E  

AW) 7
To: Loren Lounsbury DATE: December 20, 1985

Commissioner
Dept, of Commerce '& Economic Dev.

From: James L. Magowan
Executive Director 
Alaska Real Estate Conpfilssion

•< )
Re: Answer to Preliminary Report of the Division of Legislative Audit

The real estate commission has reviewed the preliminary report of the 
Division of Legislative Audit and submits the following response:

Recommendation No. 1

The commission concurs with this recommendation and has implemented 
procedures that comply with the recommendations set out in the report. 
Procedures implementing each of the five points specifically mentioned have 
been adopted. The procedures now in place are attached (Attachment # 1).

Recommendation No. 2

The commission concurs with this recommendation. The commission has referred 
several major claims to the attorney general for collection. The commission 
is also submitting an application for membership in the Anchorage Credit 
Bureau so that it can be a source of credit information about licensees who
have suspended licenses due to non repayment of the fund. The commission is
also supporting an increase in the small claims limit to £5000.

The authority to suspend licenses until the fund is repaid, without an
additional hearing became effective October 2, 1984. Counsel advised that
this authority applied to claims filed since that time. Commission policy 
and practice is to suspend the license of any licensee against whom an award 
is granted until the fund is repaid or satisfactory arrangements for 
repayment are made. The commission was advised that even with the statutory
authority to suspend a license when the fund is not repaid it is necessary to
advise the licensee, prior to the hearing, that this may occur. Licensees 
are now so notified and the order to suspend the license is contained in the 
final decision, again upon advice of counsel or hearing examiner as to the 
requirements for "due Process".

Effective recovery of most claims, particularly large ones requires that the 
commission execute against property or assets of the parties. This requires

that the commission have court judgements. The commission feels that
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e f f e c t i v e  r e c o v e r y  w i l l ,  t h e r e f o r e ,  r e q u i r e  a d d i t i o n a l  a s s i s t e n c e  a nd time 

f r o m  the AG. T h e  c o m m i s s i o n  is a l s o  s e e k i n g  s t a t u t o r y  a u t h o r i t y  to e x e c u t e  

on  o r d e r s  of p a y m e n t  o u t  of the s u r e t y  f und as t h o u g h  the y  w e r e  j u d g e m e n t s ,  

w i t h o u t  f u r ther e x t e n d e d  c o u r t  p r o c e e d i n g s  o nce an  a w a r d  h a s  b e e n  s u s t a i n e d  

A p p e a l  or the time for a p p e a l  h as t o l l e d  w i t h o u t  a p p e a l  b e i n g  filed.

Prior to the "suspension" clause being added to the statute the. commission 
attempted collection in 1983. It sent letters to all licensees advising of 
the possibility of court action if the fund were not reimbursed. This 
attempt was largely ineffective due to the commission's inability to actively 
pursue the claims in court.

Recommendation No. 3

The commission concurs with this recommendation. The commission has 
requested that an attorney be assigned to assist with this on numerous 
occasions during the past nine years. During 1985 the commission formed a 
Project Action Committee one of the tasks of the committee was the 
preparation of recommendations for statutory ammendments that the commission 
could submit for consideration during its Sunset" review. The commission is 
submitting the results of this committee's work for consideration by the 
legislature. The issues specified in the LBA report as well as numerous 
others are addressed.

The commission concurs with the specific changes recommended in points 1 
through 5 in the recommendation.

The commission is.using a new renewal' system for 1986-87 biennium. Before 
changing the dates for renewal the commission is going to evaluate the 
efficiency of theis system as well as its cost effectiveness. Recent 
computer technology may make the current biennium clerically manageable and 
less costly than going to a Monthly or Birthdate renewal.. The commission is 
not locked into one system over another but does not wish to introduce a new 
system until it is sure that it will not be introducing additional costs at 
the same time.

Recommendation No. 4 t

T h e  c o m m i s s i o n  c o n c u r s .  A n  a d d i t i o n a l  c l e r i c a l  p o s i t i o n  is d e s p e r a t e l y  

n e e d e d  at this time.

Recommendation No. 5

T h e  c o m m i s s i o n  c o n c u r s  a n d  a time a c c o u n t i n g  s y s t e m  is n o w  in e f f ect.

Analysis of Fublic Need

The commission generally concurred with the findings of this section. The 
commission however notes that managerial and policy changes of the past 18 
months have just begun to produce noticeable effects. The rate of complaint 
closures and license actions has begun to show dramatic increase.

I n  r e s p o n s e  tr. I t e m  III the c o m m i s s i o n  n o t e s  that it s u p p o r t e d  a f i l i n g  fee 

of  £50 for a s u r e t y  claim. T h e  £250 f i l i n g  fee was e n a c t e d  o ver 

r e c o m m e n d a t i o n s  f r o m  t he c o m m i s s i o n  a nd the i n d u s t r y  that a lower fee be
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adopted. There have been two known instances where claimants reported that 
they would need additional time before they could file a claim because they 
needed to obtain the money to pay the fee. There have been no substantiated 
instances at this time that a claim with at least face validity was not filed 
due to the amount of the fee.

The commission is currently reviewing options for the conduct of routine 
trust account audits including the possibility of developing a self-audit 
program that will enable the commission to identify problems in a more cost 
effective manner while at the same time offering the licensees a valuable 
educational and self help tool.
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Complaint Investigative Procedures Checklist

1. Complaint Receipt: and evaluation 

Day a. The Complaint^ Clerk will:

[ 1] (1) log in the compaint with assignment of a complaint number;
[ 1] (2) establish a complaint file to include:

(a) a; procedural checklist;
(b) a' contact record sheet;

[ 1] (3) forward the file to the Investigator.
[10] (4) send ten-day letters to identified licensees;

(5) post responses to the file and forward them to the Investigator 
for evaluation.

b. The Investigator will:
[1-3] (1) assign a priority classification;

[1-3] (2) assign a classification as to type of alleged violation;
(3) identify the licensees to be contacted for response to the 

complaint (and any surety claim that accompanies the complaint);
(4) initiate an investigative report under paragraph 2a.

2. Complaint evaluation:

[1-3] a. The investigative report will include:

(1) allegation(s) of the complainant;
(2) violations that appear to be present;
(3) evidence that supports the allegation(s);
(4) probable outcome of the complaint;

[30] b.' Ten-day letter responses received. For failure to respond,
initiate subpoena procedures in paragraph 8.

[30] c. The Investigator will evaluate the responses and decide:
(1) to investigate further, or
(2) to close:

(a) complete the investigative report for the file;
(b) summarize the complaint for:

_1 the weekly report to the Director;
2 the report for the next Commission meeting.

3. Investigation:

[45] a. Write a -work plan to detail the work required to complete the
investigation and when the work will be accomplished. The work plan 
will be reviewed by the Executive Director.

[90] b. Interview witnesses.

[90] c. Identify needed additional documentation and obtain it.

d. Record contacts and other work done on the complaint on the contact 

record sheet inside the complaint folder. The time taken for that 
particular entry will also be recorded.
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4. Hearing:

[150] a. Complete the Investigative Report.
t

[150] b. Draft the accusation or statement of issues for the license action
with the investigative report as the basis for this document.

i

[150] c. Submit the draft license action and the investigative report, along

with necessary evidence, to the Assistant Attorney General for review 
and critique.

[150] d. Determine whether a license action will be heard with or without
Attorney General participation after consultation with the Director 
and the Assistant Attorney General. If without, the Investigator 
and/or the Director will represent the Commission at the hearing.

[150] e. Prepare the final copy of the license action document.

[150] f. Serve the license action on the licensee(s) and copy to the
Commission:

(1) complete the affidavit of service;
(2) provide notice of defense.

[180] (a) If a notice of defense is not filed with the Commission
within the specified fifteen days, prepare for an uncontested hearing
at the next Commission meeting.

[180] (b) If a notice of defense is filed, copy the license action,
with notice(s) of defense, to the appropriate Hearing Examiner.

[180] (c) If an entry of' appearance is filed at any time 'by an
attorney, copy the complete file to the Assistant Attorney General who 
may decide to enter the case if not already involved.

g. Provide required assistance to the Hearing Examiner and/or the 
Assistant Attorney General to arrange for and conduct the pre-hearing 
conference and hearing.

5. Commission meeting:

a. After hearing, copy the proposed decision to all parties, to the 
Commissioners and to the Lieutenant Governor.

b. Ensure that the adoption order is signed by the Chairman.

6. Post-meeting:

a. Copy all parties with the adopted decision by certified mail. 
Include a reconsideration request form to the licensee if the decision was 
to suspend or revoke;

b. Notify each complainant of complaint closure;

c. Publish the decision results in the licensee's local newspaper 
thirty days after service of the adopted decision to the licensee (and 
counsel) if there has been no request for reconsideration granted by the

Commission and/or appeal to the Superior Court.
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7. Stop Orders:

a. When a stop order is needed, coordinate service with the Commis­
sion. The Commission v ill be given a brief explanation of the need for 
the subpoena; this will be a written statement so that all member's receive 
the same information. The stop order may be served with approval of a 
majority of the .Commission. Any Commissioner not contacted directly will 
be informed by telegram.

b. The Investigator will draft the stop order and have the Assistant 
Attorney General review it for completeness and propriety.

c. The stop order may be served by certified mail or in person by the 
Investigator. If in person, the Investigator will make sure that the 
subject(s) understand that it is a definite order from the Commission to 
stop the identified activity, and that to continue is a violation which 
could result in a further charge.

d. Following service, the Investigator will complete an affidavit of 
service.

e. If a notice of defense is filed, a copy of the stop order, with the 
investigative report of the circumstances, will be provided to the 
Attorney General's office as soon as possible to comply with the 
requirement that hearings be scheduled within thirty days.

f.> If the subject continues to operate after service of the stop* 
order, the Investigator will notify the Attorney General's • office to 
enforce th'e order.

8. Subpoenae:

a. When a subpoena is needed, the Investigator will poll the Commis­
sion for approval. The Commission will be given a brief explanation of 
the need for the subpoena; this will be a written statement so that all 
members receive the same information. A majority of the Commission must 
approve service. Any Commissioner<not contacted directly will be informed 
by telegram.

b. Service may be by mail or in person. An affidavit of service will 
be completed.

c. If the recipient of the subpoena does not comply, the Investigator 

will contact the Attorney General's office to request enforcement. The 
Investigator will provide any assistance that may be requested by the 
Assistant Attorney G.eneral.
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Complaint Investigative Procedures

1. Complaint Receipt:

a. The Complaints Clerk will, within two day9 of receipt: •
(1) log in the complaint with assignment of a complaint number;
(2) establish a- complaint file to include:

'(a) a procedural checklist;
(b) a contact record sheet;

(3) forward the file to the Investigator.

b. The Investigator will, within one to three days of receipt:
(1) assign priority and violation type classifications;

(2) list the licensees to be contacted for response to the complaint;
(3) initiate an investigative report as described in paragraph 2a.
(4) return the file to the Complaints Clerk to send ten-day letters.

c. The Complaints Clerk will send a ten-day letter to all identified 
licensees. The letter will include a copy of the complaint and copies of 
supporting documentation which are necessary to understand the complaint and 
which the licensee would not already have.

d. Respondents to receive ten-day letters for a surety claim will be the 
same as those for the parallel license complaint.

2. Complaint Evaluation:

a. For e a c h _ complaint, .the Investigator will initiate an investigative 
report. This report will serve as the basis for the decision to close or 
proceed to hearing. It will include information as to contacts, information 
sources, information and conclusions. At the start, this report will list the:

(1) allegation(s) of the complainant;
(2) violations that appear to be present;
(3) evidence that supports the allegation(s);
(4) probable outcome of the complaint.

b. The responses to ten-day letters should be received within thirty days 

of the complaint filing date. If a respondent fails to respond, a second, 
certified, notice of complaint will be sent. If the respondent still fails to 
respond, a subpoena will be served according to procedures in paragraph 8.

c. Upon receipt of the response(s) to the ten-day letter(s), the Investi­

gator will reevaluate the complaint. Following this reevaluation, there will 
be a decision to close the complaint without action or to investigate further.

d. If the decision is to close, the Investigator will summarize the events 
of the complaint, without names, and specify the reason for closure. The sum­

mary will be included in the weekly report to the Director and in the Investi­
gator's Report to the Commission at the next meeting. The investigative re­
port will be completed with an explanation of the reasons for closure and will 
be included in the complaint file. The complaint file will then go to the 
Complaints Clerk for closure letters to be sent to the parties. The complaint 
is considered closed at this time unless new information or a Commission 
request cause it to be reopened.
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e. An unqualified license applicant will not receive a ten-day letter. 
The case will go immediately to the statement of issues stage in paragraph 4. 
An investigative report as specified in paragraph lc will be initiated.

3. Investigation: With the decision to investigate further, the investiga­
tive report draft to datk will serve as the basis for the investigation.

a. A work plan w'ill be written by the Investigator which will detail what 
work remains to b e ; done to complete the investigation and when the various 
elements of that work will be accomplished.

(1) The work plan is due within forty-five days of the complaint date.
(2) The work plan will be reviewed by the Executive Director.

b. Interview witnesses.

c. Identify needed additional documentation and obtain it.

*
d. The investigative report will serve as a record of the investigation.

e. Record contacts and other work done on the complaint on the contact 
racord sheet inside the complaint folder. The time taken for that particular 
entry will also be recorded.

f. The investigation will be completed within ninety days of complaint 

receipt. By that time, the Investigator will determine whether the complaint 
should be taken to hearing or closed. The procedures as outlined in paragraph 
If will be used whenever the complaint is to be closed without action.

4. Hearing: the Investigator will:

a. Complete the investigative report.

b. Draft the accusation or statement of issues for the license action. 
The investigative report will serve as the basis for this document.

c. Submit the draft license action to the Assistant Attorney General for 
review. The investigative report and supporting evidence will be provided to 
the Assistant Attorney General at the same time for this review.

d. Determine whether a license action will be heard with or without 
Attorney General participation after consultation with the Director and the 
Assistant Attorney General. If without, the Investigator and/or the Director 
will represent the Cpmmission at the hearing.

e. Prepare the final copy of the license action document.

f. Serve the licensfe action. Service can be in person or by certified 
mail to the last registered address of the licensee.

(1) Provide notice of defense.
(2) Complete the affidavit of service.

g. Notice of Defense:
(1) If a notice of defense is not filed with the Commission within the 

specified fifteen days, prepare for an uncontested hearing ft the next



*

Commission meeting as specified in paragraph 4j.
(2) With a notice of defense:

(a) assign the case to a Hearing Examiner;

(b) copy the accusation/statement of issues, with notice(s) of
defense, to the Hearing Examiner. >

(c) copy the/ license action, with notice(s) of defense, the
investigative report and full documentation, to the Assistant Attorney General 
if the casd.is to be.'heard with Attorney General participation.

(3) The Assistant Attorney General will be informed of each instance
where an attorney files an entry of appearance and will have the option to

enter a n y  case where the Commission staff had previously intended to proceed
alone. If the Assistant Attorney General decides to enter the case, copy the
entire file to the Attorney General's office.

h. Copy the served accusation/statement of issues to the Commission.

i. Provide whatever assistance is required by either the Hearing Examiner
or the Assistant Attorney General to arrange for and conduct the pre-hearing
conference and hearing.

5. Commission meeting:

a. Upon receipt of the.proposed decision after hearing, provide copies to 
the parties, all Commissioners and to the Lieutenant Governor.

b. Once decided, ensure that the adoption order is signed by the Chairman.

c. Provide copies of the closed complaint summaries for review by the
Commission.

d. An uncontested hearing will have neither a Hearing Examiner nor an
Assistant Attorney General present. The Investigator will present the case to

- the Commission at the meeting as if the matter were contested. Each Commis­
sioner will be provided with a full copy of the investigative report and
evidence that supports the accusation or statement of issues.

6. Post-meeting:

a. Copy all parties with the adopted decision in the license action by 
certified mail. Include a reconsideration request form to the respondent if 
the decision was to revoke, suspend or deny.

b. Notify each complainant of complaint closure.

c. Publish the decision in the licensee's local newspaper on three 
successive weekends thirty days after service of the adopted decision to the 

respondent (and counsel) if there has been no granted reconsideration request 

by the Commission and/or appeal to the Superior Court. Publication can be 
immediate in uncontested cases.

7. Stop Orders:

a. When a stop order is needed, the Investigator will poll the Commis­

sion for approval. The Commission will be given a brief explanation of the

- 6 8 -



need for the stop order; this will be a written statement so that all members 
receive the same information. A majority of the Commission must approve 
service. Any Commissioner not contacted directly will be informed by telegram.

b. The Investigator will draft the stop order and take it to the1 Attorney 
General's office for reyiew. The Investigator will also ask the coordinating 

Assistant Attorney General to review enforcement procedures available should 
the subject(s) of the .stop order refuse to abide by it.

I

c. The stop order may be served by certified mail or in person by the
Investigator. Upon service of the stop order, the Investigator will make sure 
that the subject(s) understand that it is a definite order from the Commission ‘ 
to stop the identified activity, and that to continue is a violation which 

could result in a further charge.

d. An affidavit of service will be completed.

e. A copy of the stop order, with supporting documentation and the 
investigative report, will be provided to the Attorney General's office if a 
notice of defense is filed. This will be done as soon as possible after
receipt to comply with the requirement that hearings in such matters be 
scheduled within thirty days.

f. If the subject continues to operate without licensure after service of 
the stop order, the Investigator will notify the Attorney General's office to 

enforce the order.

8. Subpoenae:

a. When a subpoena is needed, the Investigator will poll the Commission 
for approval. The Commission will be given a brief explanation of the need 
for the subpoena; this will be a written statement so that all members receive
the same information. A majority of the Commission must approve service. Any
Commissioner not contacted directly will be informed by telegram.

b. Service may be by mail or in person. An Affidavit of Service will be 
completed. t

c. If the recipient of the subpoena does not comply, the Investigator will 
contact Che Attorney General's office by memorandum to request enforcement. 
The Investigator will provide any assistance that may be requested by the 

Assistant Attorney General.
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f*
Offered: 4 / 2 9 / 8 5
R e f erred: F i n a n c e

1 IN T HE H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 2 32 (Judiciary)

3 I N  T H E  L E G I S L A T U R E  OF T H E  S T ATE OF A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an Act en t i t l e d :  " A n  A ct r e l a t i n g  to rea l  e s t a t e  c l a i m s  b a s e d  on

7 i n n o c e n t  m i s r e p r e s e n t a t i o n ;  an d  claims a g a i n s t  the

8 r e a l  e s t a t e  s u r e t y  fund."

9 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

10 *  S e c t i o n  1. A S  0 8 .88 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

11 Sec. 0 8 . 8 8.395. I N N O C E N T  M I S R E P R E S E N T A T I O N .  A  p e r s o n  l i c e n s e d

12 u n d e r  this c h a p t e r  is n o t  l i a b l e  to a n o t h e r  p e r s o n  f or i n n o c e n t  mis-

13 r e p r e s e n t a t i o n s  of fact.

(  14 * Sec. 2. AS 0 8 . 8 8 . 4 6 0 ( a )  is a m e n d e d  to read:

15 (a) A  p e r s o n  s e e k i n g  r e i m b u r s e m e n t  f o r  a loss s u f f e r e d  in  a

16 t r a n s a c t i o n  as a result of  fraud, n e g l i g e n t  or i n t e n t i o n a l  m i s r e p r e -

17 se n t a t i o n ,  deceit, or the c o n v e r s i o n  of trust funds on  the part of a

18 rea l  e s t a t e  b r o ker, a s s o c i a t e  real e s t a t e  broker, o r  r eal e s t a t e

19 s a l e s m a n  l i c e n s e d  u n d e r  this c h a p t e r  s h a l l  make a c l a i m  to the c o m mis-

20 s i o n  f or r e i m b u r s e m e n t  o n  a f o r m  f u r n i s h e d  by the c o m m i ssion. The

21 f o r m  s h a l l  be e x e c u t e d  u n d e r  p e n a l t y  of perjury, a n d  i n f o r m a t i o n

22 r e q u i r e d  to be  s u p p l i e d  s h a l l  i n c l u d e  the following:

23 (1) the n a m e  a n d  a d d r e s s  of  the real e s t a t e  broker, a s soci-

24 at e  real e s t a t e  broker, or  rea l  e s t a t e  salesman;

25 (2) the a m o u n t  of t h e  a l l e g e d  loss;

26 (3) the dat e  o r  p e r i o d  of time d u r i n g  w h i c h  the a l l e g e d

27 loss occurred;

28 (4) the dat e  u p o n  w h i c h  t h e  a l l eged loss was d i s c o v e r e d ;

29 (5) the n a m e  a n d  a d d r e s s  of  the claimant; or

^  O r i g i n a l  spo nso r :  C locks in
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c

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

(6) the g e n e r a l  s t a t e m e n t  of facts r e l a t i v e  to the c l a i m­

ant .

* Sec. 3. AS  0 8 . 8 8 . 4 6 0 ( d )  is a m e n d e d  to read:

(d) A  c l a i m a n t  u n d e r  t his s e c t i o n  s h a l l  p ay a f i l i n g  fee of $25 

[$250] to th e  c o m m i s s i o n  at t h e  t i m e  the c l a i m  is filed. T he f i l i n g  

fee s h a l l  be  r e f u n d e d  o n l y  if

(1) the c o m m i s s i o n  m a k e s  an a w a r d  to the c l a i m a n t  f r o m  the 

r e a l  e s t a t e  s u r e t y  fund; or

(2) [THE C L A I M  IS D I S M I S S E D  U N D E R  (c) OF  T HIS SECTION; OR

(3)] t he c l a i m  is w i t h d r a w n  b y  t he c l a imant b e f o r e  the

c o m m i s s i o n  h o l d s  a h e a r i n g  on  the claim.

*  Sec. 4. AS  0 8 . 8 8 . 4 6 5 ( d )  is a m e n d e d  to read:

(d) T h e  c l a i m a n t  b e a r s  th e  b u r d e n  of  p r o o f  of e s t a b l i s h i n g  that

t h e  c l a i m a n t  s u f f e r e d  losses i n  a t r a n s a c t i o n  as a r e sult of fraud,

n e g l i g e n t  or i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  deceit, o r  the c o n v e r s i o n  

o f  trust funds on the par t  of a r eal e s t a t e  broker, a s s o c i a t e  real 

e s t a t e  broker, or rea l  e s t a t e  s a l e s m a n  a nd the e x t e n t  of t h ose losses. 

A l l  facts s h all be e s t a b l i s h e d  by  a p r e p o n d e r a n c e  of the evidence.

* Sec. 5. A S  0 8 . 8 8 . 4 7 4  is a m e n d e d  to read:

Sec. 0 8 . 8 8.474. P A Y M E N T  O F  [ S MALL CLAIMS] JUDGMENT. If a 

[ C L A I M  O R I G I N A L L Y  F I L E D  W I T H  T H E  C O M M I S S I O N  IS D I S M I S S E D  A N D  IS H E A R D  

A S  A  S M A L L  C L A I M S  A C T I O N  U N D E R  AS  0 8 . 8 8 . 4 6 0 ( c )  A N D  THE] claimant 

p r e v a i l s  in a court [THE S M A L L  C L A IMS] a c t i o n  a g a i n s t  a [THEl real 

e s t a t e  broker, a s s o c i a t e  real e s t a t e  b r o ker, o r  salesman, a n d  the 

a c t i o n  w as b a s e d  on  conduct s u b s t a n t i a l l y  s i m i l a r  to that set out in 

A S  0 8 . 8 8 . 4 6 0 ( a ) ,  the c o m m i s s i o n  s h a l l  m a k e  an  a w a r d  f r o m  the fun d  of 

a n y  o u t s t a n d i n g  p o r t i o n  of  the [ S M A L L  CLAIMS] j u d g m e n t . T he c o m m i s­

s i o n  shall m a k e  the a w a r d  a f t e r  [ON] r e c e i p t  of a copy of the final 

j u d g m e n t  and an a f f i d a v i t  from the c l a i m a n t  s t a t i n g  that m o r e  t h a n  30

c
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day s  h a v e  e l a p s e d  s i nce t h e  j u d g m e n t  b e c a m e  f i nal a nd that t h e  broker, 

a s s o c i a t e  b r oker, or  s a l e s m a n  h a s  n ot s a t i s f i e d  the j u d g m e n t  d u r i n g  

t hat time. A f t e r  p a y m e n t  of  a [ S M A L L  CLAIMS] j u d g m e n t  the c o m m i s s i o n  

is s u b r o g a t e d  to the c l a i m a n t ' s  r i g h t s  in t he j u d g m e n t  u n d e r  AS  08.- 

88.490.

* Sec. 6. S e c t i o n  1 of  this A c t  a p p l i e s  to c a u s e s  of a c t i o n  a r i s i n g  on

or  a f ter the e f f e c t i v e  d a t e  of this A.ct.

* Sec. 7. S e c t i o n s  2 - 5 of  this A c t  do not a p p l y  to a c l a i m  that a

real e s t a t e  broker, a s s o c i a t e  r e a l  e s t a t e  b r o k e r ,  or r eal e s t a t e  s a l e s m a n

ha s  e l e c t e d  to r e m o v e  to small c l a i m s  c o u r t  u n d e r  A S  0 8 . 8 8 . 4 6 0 ( c )  b e f o r e  

the e f f e c t i v e  dat e  of this Act.

* Sec. 8. T he c o m m i s s i o n  s h all r e f u n d  $225 of  the f i l i n g  fee p a i d  u n d e r  

A S  0 8 . 8 8 . 4 6 0 ( d )  to a c l a imant w h o s e  c ase is p e n d i n g  o n  the e f f e c t i v e  d ate 

of this Act.

* Sec. 9. A S  0 8 . 8 8 . 4 6 0 ( c )  a n d  0 8 . 8 8 . 4 6 5 ( f )  a r e  repealed.
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I n t r o d u c e d :  2 / 2 5/85
R e f e r r e d :  L a b o r  & Commerce,
J u d i c i a r y  a n d  F i n a n c e

1 I N  T H E  H O U S E  B Y  C L O C K S I N

2 H O U S E  B I L L  NO. 23 2

3 I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an Ac t  en t i t l e d :  " A n  A ct r e l a t i n g  to c l a i m s  a g a i n s t  the real e s t a t e

7 s u r e t y  fund."

8 B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T HE S T A T E  O F  ALASKA:

9 * S e c t i o n  1. A S  0 8 . 8 8 . 4 6 0 ( a )  is a m e n d e d  to read:

10 (a) A  p e r s o n  s e e k i n g  r e i m b u r s e m e n t  for a loss s u f f e r e d  in a

11 t r a n s a c t i o n  as a r e s u l t  of fraud, i n n o c e n t ,  n e g l i g e n t  or i n t e n t i o n a l

12 m i s r e p r e s e n t a t i o n ,  d e c eit, or the c o n v e r s i o n  of  t r u s t  funds o n  the

13 p a r t  of  a r e a l  e s t a t e  broker, a s s o c i a t e  r e a l  e s t a t e  b r o ker, or real

14 e s t a t e  s a l e s m a n  l i c e n s e d  u n d e r  this c h a p t e r  s h all m a k e  a c l a i m  to the

15 c o m m i s s i o n  f o r  r e i m b u r s e m e n t  o n  a f o r m  f u r n i s h e d  by the c o m m ission.

16 T h e  f o r m  s h all be e x e c u t e d  u n d e r  p e n a l t y  of  p e r j u r y ,  and i n f o r m a t i o n

17 r e q u i r e d  to be  s u p p l i e d  shall i n c l u d e  the following:

18 (1) the n a m e  and a d d r e s s  of the r e a l  e s t a t e  b r o ker,

19 a s s o c i a t e  r e a l  e s t a t e  broker, o r  r e a l  e s t a t e  s a l e s m a n ;

20 (2) the a m o u n t  of the a l l e g e d  loss;

21 (3) the d a t e  o r  p e r i o d  of t ime d u r i n g  w h i c h  the a l l e g e d

22 loss oc c u r r e d ;

23 (4) the d ate u p o n  w h i c h  th e  a l l e g e d  loss w a s  d i s c o v e r e d ;

24 (5) the n a m e  an d  a d d r e s s  of t he claimant; or

25 (6) t he g e n e r a l  s t a t e m e n t  of f a cts r e l a t i v e  to the

26 c l a imant.

27 * Sec. 2. AS 0 8 . 8 8 . 4 6 0 ( d )  is a m e n d e d  to read:

28 ‘ (d) A  c l a i m a n t  u n d e r  this s e c t i o n  shall p a y  a f i l i n g  fee of  $25

29 [$250] to the c o m m i s s i o n  at t he time the c l a i m  is filed. The f i ling



1 fee s h a l l  be r e f u n d e d  o n l y  if

2 (1) the c o m m i s s i o n  m a k e s  an  a w a r d  to the c l a i m a n t  f r o m  the

3 real e s t a t e  s u r e t y  fund; or

4 (2) [THE C L A I M  IS D I S M I S S E D  U N D E R  (c) OF T H I S  S E C TION; OR

5 (3)] the c l a i m  is w i t h d r a w n  b y  the c l a imant b e f o r e  the

6 c o m m i s s i o n  h o l d s  a h e a r i n g  on the claim.

7 * Sec. 3. AS 0 8 . 8 8 . 4 6 5 ( d )  is a m e n d e d  to read:

8 (d) T h e  claimant b e a r s  t h e  b u r d e n  o f  p r o o f  of e s t a b l i s h i n g  that

9 th e  c l a i m a n t  s u f f e r e d  losses in  a t r a n s a c t i o n  as a resu l t  of fraud,

10 i n n o c e n t ,  n e g l i g e n t  or i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  deceit, o r  the

11 c o n v e r s i o n  of trust funds on the p a r t  of a real e s t a t e  broker,

12 a s s o c i a t e  rea l  e s t a t e  broker, o r  real e s t a t e  s a l e s m a n  and the e x tent

13 of t h ose losses. A ll facts s h all be e s t a b l i s h e d  by a p r e p o n d e r a n c e  of

14 the evidence.

15 * Sec. 4. AS 0 8 . 8 8 . 4 7 4  is a m e n d e d  to read:

16 Sec. 0 8 . 8 8.474. P A Y M E N T  OF  [ S M A L L  CLAIMS] JU D G M E N T .  If a

17 [ C LAIM O R I G I N A L L Y  F I L E D  W I T H  T H E  C O M M I S S I O N  IS D I S M I S S E D  A N D  IS H E A R D

18 AS  A  S M A L L  C L A I M S  A C T I O N  U N D E R  AS 0 8 . 8 8 . 4 6 0 ( c )  A N D  THE] c l a imant

19 p r e v a i l s  in a court [THE S M A L L  CLAIMS] a c t i o n  a g a i n s t  a [THE] real

20 e s t a t e  b r o ker, a s s o c i a t e  real e s t a t e  broker, or  salesman, an d  the

21 a c t i o n  wa s  b a s e d  on  c o n d u c t  s u b s t a n t i a l l y  s i m i l a r  to that set o ut in

22 AS  0 8 . 8 8 . 4 6 0 ( a ) ,  the c o m m i s s i o n  shall m a k e  an a w a r d  f r o m  the f u n d  of

23 a ny o u t s t a n d i n g  p o r t i o n  of t he [ S M A L L  CLAIMS] j u d gment^____________ The

24 c o m m i s s i o n  s h a l l  m a k e  the a w ard a f t e r  [ON] r e c e i p t  of a cop y  of  the

25 final j u d g m e n t  and an  a f f i d a v i t  fro m  t he c l a i m a n t  s t a t i n g  that m ore

26 t h a n  30 days h a v e  e l a p s e d  since the j u d g m e n t  b e c a m e  final a n d  that the

27 broker, a s s o c i a t e  broker, or s a l e s m a n  has n ot s a t i s f i e d  the j u d g m e n t

28 d u r i n g  that time. A f t e r  p a y m e n t  of a [SMA L L  CLAIMS] j u d g m e n t  the

29 c o m m i s s i o n  is s u b r o g a t e d  to the c l a i m a n t ' s  r i ghts in the j u d g m e n t
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u n d e r  AS  08.88.490.

* Sec. 5. T h i s  A c t  does not a p p l y  to a c l a i m  t hat a r e a l  e s t a t e  broker, 

a s s o c i a t e  r eal e s t a t e  b r oker, or real e s t a t e  s a l e s m a n  has e l e c t e d  to r e move 

to s m a l l  claims court u n d e r  A S  0 8 . 8 8 . 4 6 0 ( c )  b e f o r e  the e f f e c t i v e  d a t e  of  

this Act.

* Sec. 6. T he c o m m i s s i o n  shall r e f u n d  $225 of t he f i l i n g  fee p a i d  u n d e r  

A S  0 8 . 8 8 . 4 6 0 ( d )  to a c l a i m a n t  w h o s e  case is p e n d i n g  on t he e f f e c t i v e  dat e  

of  thi s  Act.

* Sec. 7. AS  0 8 . 8 8 . 4 6 0 ( c )  and 0 8 . 8 8 . 4 6 5 ( f )  are repealed.




