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O r i g i n a l  sponsor: R u l e s / G o v e r n o r

I N  T H E  R O U S E B Y  T H E  F I N A N C E  C O M M I T T E E

C S  F O R  H O U S E  B I L L  NO. 194 (Finance)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to a c a u s e  o f  a c t i o n  a n d  s e n t e n c i n g

f o r  c e r t a i n  o f f e n s e s  i n v o l v i n g  d i s c r i m i n a t o r y  h a r a s s­

me n t . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  0 9 . 5 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read: 

A R T I C L E  8. D I S C R I M I N A T O R Y  H A R A S S M E N T .

Sec. 0 9 . 5 5 . 6 5 0 .  D I S C R I M I N A T O R Y  H A R A S S M E N T  A C T I O N ,  (a) A  p e r s o n  

m a y  m a i n t a i n  an a c t i o n  f o r  d i s c r i m i n a t o r y  h a r a s s m e n t  a g a i n s t  a n o t h e r  

p e r s o n ,  or  a g a i n s t  t h e  p a r e n t  or  l e g a l  g u a r d i a n  of a m i n o r ,  w h o  h a a  

c a u s e d  p h y s i c a l  i n j u r y  to the p e r s o n  or  d a m a g e  to the p r o p e r t y  o f  the 

person, w i t h  the i n t e n t  to i n t i m i d a t e  o r  h a r a s s  the p e r s o n  b e c a u s e  o f  

th e  p e r s o n ' s  sex, s e x u a l  o r i e n t a t i o n ,  race, color, r e l i g i o n ,  n a t i o n a l  

origin, o r  p h y s i c a l  o r  m e n t a l  d i s a b i l i t y .

(b) A c t u a l  a n d  p u n i t i v e  d a m a g e s  m a y  b e  ax*arded to a p r e v a i l i n g  

p l a i n t i f f  in an a c t i o n  b r o u g h t  u n d e r  this section. A n  a w a r d  o f  da m -  

a g e s  a g a i n s t  the p a r e n t  o r  l e gal g u a r d i a n  o f  a m i n o r  u n d e r  t h i s  s e c­

ti o n  m u s t  b e  p r e d i c a t e d  u p o n  c o n d u c t  o f  the p a r e n t  o r  l e g a l  g u a r d i a n  

t h a t  is at l e ast n e g l i g e n t .  A n  a w a r d  o f  d a m a g e s  u n d e r  t h i s  s e c t i o n  

d o e s  n o t  p r e c l u d e  a p e r s o n  f r o m  s e e k i n g  o t h e r  r e m e d i e s  a v a i l a b l e  u n d e r

(c) A  p a r t y  f i l i n g  a c o m p l a i n t  o r  an a n s w e r  u n d e r  this s e c t i o n ,  

s h a l l  s erve an i n f o r m a t i o n a l  c o p y  o n  the e x e c u t i v e  d i r e c t o r  o f  tho

l a w

A l a s k a  S t ate C o m m i s s i o n  f o r  H u m a n  Rights.

* Sec. 2. A S  1 2 . 5 5 . 1 5 5 ( c ) (22) is a m e n d e d  to read:
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(22) the d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i­

t u t i n g  t h e  o f f e n s e  a t  a  v i c t i m  b e c a u s e  o f  t h a t  p e r s o n’s r ac e ,  sex, 

s e x u a l  o r i e n t a t i o n ,  color, creed, ancestry, religion, o r  n a t i o n a l  

o r i g i n t

"

CSHB 194(F in )  - 2 -



,  » S T A T E  O F  A L A S K A  19 8 6  L E G I S L A T I V E  S E S S I O N
F I S C A L  N O T E  yO .)/'//?<;

R e v i s i o n  D a t e :  ---------------------
R E Q U E S T __________________________________FISCAL DE TA IL __________________

P E R S O N A L  S E R V I C E S
TRAVEL
C O N T R A C T U A L
S U P P L IE S
E Q U IP M E N T
L A N D  &  S T R U C T U R E S
G R A N T S , C L A IM S
M IS C E L L A N E O U S

T O T A L  O P E R A T I N G

B i l l/ R e s o lu t i o n  N o . : r S H R  1 9 4 ( f t n )____________ A g e n c y  A f f e c t e d : P u b l i c  Safety

Title: ...An Act rela-tini-to a-tanss-fli  b r u  :_________________________
action and certain offenses involving________ _______________________________

discriminatory harassment."_____________  _______________________________

Sponsor: Judiciary_______________________ Components :__________________________
Requestor:__ House Judiciary

Date of Request: 4/2/86_______

E X P E N D I T U R E S / R E V E N U E S  :

O P E R A T I N G FY 86

C A P I T A L

R E V E N U E

F U N D I N G  ; ( T h o u s a n d s  o f  D o l l a r s )

G E N E R A L  F U N D  
F E D E R A L F U N D S  
O T H E R  
T O T A L 0 0 0 0 0

POSITIONS :

F U L L -T IM E
P A R T -T IM E
T E M P O R A R Y

A N A L Y S I S  :  A t t a c h  a se p a ra te  p a g e  i f  n e c e s sa ry

V e p a r e d  b y : 
D i v i s i o n  : _

Francis C. Allan
C. C L .

Alaska State Troopers
P h o n e  
D a t e : .

A p p r o v e d  b y  C o m m i s s i o n e r : 
A g e n c y :  P u b l i c  Safety

D i s t r i b u t i o n  ( b y  A g e n c y  p r e p a r in g  f i s c a l n o t e ) :  
L e g i s la t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  
Im p a c t e d  A g e n c y ( ie s ) p a g e o f

269-5691

4/2/86

Palp- ±hjM

10/25/85



h i t  ^ le g isla tu re

Mm xxt of Tfomtzmkrtxbtz P o u c h  V
S ta le  C a p i t  

n eau , A la s k a  
(907) 465-4990

H o u s e  Judiciary Comm i t t e e  J u n ^ S ^ a n

M E M O R A N D U M

To: Rep. A l  Adams, C h a i r m a n
H o u s e  F i n a n c e  C o m m i t t e e

From: Rep. M.M. M i l l e r ,  C h a i r m a n ^ t ^
H o u s e  J u d i c i a r y  C o m m i t t e e

Re: C S H B  194, "An A c t  r e l a t i n g  to  a c a u s e  o f  a c t i o n
a n d  s e n t e n c i n g  for c e r t a i n  o f f e n s e s  i n v o l v i n g  
d i s c r i m i n a t o r y  h a r a s s m e n t .

Date: M a r c h  10, 1986

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  r e c e n t l y  h e a r d  a n d  p a s s e d  
o u t  C S H B  194 ( J u d ) . T h e  b i l l  as  o r i g i n a l l y  p r e s e n t e d  t o  
t h e  c o m m i t t e e  b y  t h e  R u l e s  C o m m i t t e e  b y  r e q u e s t  o f  t h e  
G o v e r n o r  w a s  a l e n g t h y  b i l l  w i t h  w h i c h  t h e  c o m m i t t e e  h a d  a 
n u m b e r  o f  p r o b l e m s .  T h e  s c o p e  o f  t h e  b i l l  w a s  n a r r o w e d  
c o n s i d e r a b l y  b y  t h e  c o m m i t t e e  t o  its p r e s e n t  form. T h e  
c o m m i t t e e  s u b s t i t u t e  bi l l  a l s o  r e d u c e d  t h e  f i s c a l  i m p a c t  o f  
t h e  l e g i s l a t i o n  t o  zero.

T h e  o r i g i n a l  b i l l  i n c l u d e d  a p r o v i s i o n  r e q u i r i n g  t h e  
c o u r t  s y s t e m  t o  s u b m i t  a l e n g t h y  a n d  i n v o l v e d  a n n u a l  r e p o r t  
t o  t h e  H u m a n  R i g h t s  C o m m i s s i o n .  T h i s  c r e a t e d  a s u b s t a n t i a l  
f i s c a l  i m p a c t  o n  t h e  c o u r t  system. T h a t  s e c t i o n  w a s  r e m o v e d  
f r o m  t h e  c o m m i t t e e  s u bstitute. A n o t h e r  s e c t i o n  o f  t h e  
o r i g i n a l  bill, w h i c h  w a s  a l s o  d e l e t e d  in t h e  s u b s t i t u t e ,  w a s  
o n e  r e q u i r i n g  an i n f o r m a t i o n a l  c o p y  of a n y  c i v i l  a c t i o n  
f i l e d  f o r  d i s c r i m i n a t o r y  h a r a s s m e n t  t o  b e  s e r v e d  o n  t h e  
d i r e c t o r  o f  t h e  H u m a n  R i g h t s  C o m m i s s i o n .

T h e  H u m a n  R i g h t s  C o m m i s s i o n  h a d  r e q u e s t e d  t h a t  t h i s  
l a t t e r  s e c t i o n  b e  a d d e d  b a c k  t o  t h e  c o m m i t t e e  subst i t u t e .  
D u r i n g  c o m m i t t e e  d e b a t e  o n  t h e  s u b s t a n c e  of  v h e  s u b s t i t u t e ,  
t h i s  r e q u e s t  w a s  n o t  d i s c u s s e d  a n d  t h e r e f o r e  w a s  n o t  a d d e d  
b a c k  i n t o  t h e  c o m m i t t e e  s u b s t i t u t e .  T h e  e x e c u t i v e  d i r e c t o r  
of t h e  c o m m i s s i o n  h a s  s t a t e d  t h a t  t h i s  p r o v i s i o n  h a s  no  
f i s c a l  i m p a c t  b u t  is n e c e s s a r y  i n  o r d e r  t o  f u l f i l l



C h a i r m a n  A 1  A d a m s  
p a g e  2
M a r c h  10, 1986 
re: C S H B  2 7 7 (Jud)

t h e  c o m m i s s i o n ' s  s t a t u t o r y  m o n i t o r i n g  f u n c t i o n s  of h u m a n  
r i g h t s  v i o l a t i o n s  in  t h e  state.

W h e n  y o u r  c o m m i t t e e  h e a r s  t h i s  bill, y o u  m i g h t  w a n t  to 
c o n s i d e r  r e i n s t a t i n g  t h e  p r o v i s i o n  r e q u i r i n g  t h e  s e r v i c e  on 
t h e  c o m m i s s i o n  of a n  i n f o r m a t i o n a l  c o p y  o f  a c i v i l  a c t i o n  
f i l e d  u n d e r  t h e  act. A t t a c h e d  is a c o p y  o f  t h e  l e t t e r  f r o m  
t h e  d i r e c t o r  o f  t h e  H u m a n  R i g h t s  C o m m i s s i o n  o n  t h e  bill.



m u  i f  fi
t I U M A I N  H I G I I T S  <

M a r c h  6, 1986

T h e  h o n o r a b l e  M. M i k e  Mi l l  
C h a i r m a n ,
H o u s e  J u d i c i a r y  C o m m i t t e e  
P.O. B o x  V 
J u n e a u ,  A K  9 9 8 1 1

Re: C S  for H o u s e  B i l l  194

D e a r  R e p r e s e n t a t i v e  Mill e r :

I h a v e  r e c e i v e d  and r e v i e w e d  the p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  
for the o r i g i n a l  b i l l  i n t r o d u c e d  at t h e  r e q u e s t  of the C o m m i s s i o n  
b y  G o v e r n o r  S h e f f i e l d  p r o h i b i t i n g  c e r t a i n  o f f e n s e s  i n v o l v i n g  
d i s c r i m i n a t o r y  h a r a s s m e n t ,  HB 194.

T h i s  b i l l  is t h e  r e s u l t  of s u b s t a n t i a l  e f f o r t  on the pa r t  of  the 
H u m a n  R i g h t s  C o m m i s s i o n ,  the A n c h o r a g e  E q u a l  Ri g h t s  C o m m i s s i o n  
a n d  m e m b e r s  o f  a T a s k  F o r c e  a s s e m b l e d  by s t a t e  and local c o m m i s­
s i o n s  o v e r  the p a s t  two and one h a l f  years. Tiii s T.ssk F orce 
c o l l e c t e d  and s t u d i e d  i n c i d e n t s  o f  d i s c r i m i n a t o r y  h a r a s s m e n t  in 
the s t a t e  a n d  d e t e r m i n e d  that t here w a s  a n e e d  for l e g i s l a t i o n  to 
d e a l  w i t h  th i s  p r o b l e m .

T h e  A l a s k a  H u m a n  R i g h t s  C o m m i s s i o n  h a s  a d v o c a t e d  for l e g i s l a t i o n  
p r o h i b i t i n g  a c t s  of d i s c r i m i n a t o r y  h a r a s s m e n t  since 1981. 1!B 194
r e p r e s e n t s  o u r  t h i r d  a t t e m p t  at p a s s a g e  of such l e g i s l a t i o n .  It 
a p p e a r s  that w h i l e  all h a v e  a g r e e d  t h a t  this l e g i s l a t i o n  is 
d e s i r a b l e ,  c o n s i d e r a b l e  d e b a t e  h a s  t a k e n  p l a c e  a b o u t  the t e c h­
n i c a l  a p p r o a c h e s  to i n c o r p o r a t i n g  the p r o v i s i o n s  of the c r i m i n a l  
s e c t i o n  of the b i l l  into the e x i s t i n g  c r i m i n a l  code. M o s t  
r e c e n t l y ,  m e m b e r s  o f  y o u r  c o m m i t t e e  h a v e  r a i s e d  c o n c e r n s  a b o u t  
t h e  s e c t i o n  of HB 194 w h i c h  p r o v i d e d  for e s c a l a t i o n  of s e n t e n c e s  
for c r i m i n a l  a c t s  a l r e a d y  p u n i s h a b l e  by  p r e s u m p t i v e  s e n t e n c i n g .  
W i t h i n  the N a t i v e  c o m m u n i t y ,  wc h a v e  h o a r d  s e r i o u s  o b j e c t i o n s  
v o i c e d  a b o u t  the i m p a c t  of p r e s u m p t i v e  s e n t e n c i n g  o n  A l a s k a  
N a t i v e s .  W e  a r e  a l s o  s e n s i t i v e  to the p r o b l e m  of the i n c r e a s i n g  
n u m b e r s  of  i n m a t e s  in the c o r r e c t i o n a l  i n s t i t u t i o n s  and the 
e n o r m o u s  b u r d e n  this p l a c e s  o n  the s t a t e .  For these r e a s o n s  we 
h o v e  b o o n  a m e n a b l e  to a m e n d i n g  HB 194.

Q u i t e  s i m p l y ,  t h e r e  is c o n s i d e r a b l e  f r u s t r a t i o n  at th i s  p o i n t  in 
m o v i n g  f o r w a r d  t o w a r d  o u r  g o a l  o f  p r o t e c t i n g  A l a s k a n s  from acts 
o f  d i s c r i m i n a t o r y  h a r a s s m e n t  by p a s s a g e  of  l e g i s l a t i o n  w h i c h  
r e c o g n i z e s  the s p e c i a l  c h a r a c t e r  o f  a c t s  m o t i v a t e d  b y  b i g o t r y  and 
p r e j u d i c e .

(Judiciary)

A G E N C Y  HEADQUARTERS 
00 “A ST R iET . SUITE 202 
'NCHORAGE. ALASKA 99501-3628 

(907) 276-7474

□  NORTHERN REGION
675 SEVENTH  AVENUE. STA H 
FAIRBANKS. ALASKA 99701 
(907) 452-1561

D  SOUTH CENTRAL R EG IO N  
tjO A "ST R E E T . SU ITE 204 
A N CH O R A G E. ALASKA 9:401-3528 
(937)274 Jl 92

O SO U T H EAST ER N  R EG IO N  
TO U CH  AII
j  14 G O LD STEIN  null DING 
JJ N E A U . ALASKA 99511 
(937) 465 3560

B IL L  SHEFFIELD, COM RSOR



M i l l e r  
P a g e  2
M a r c h  6, 19 8 6

N o n e t h e l e s s ,  the C o m m i s s i o n  s u p p o r t s  the p r o p o s e d  j u d i c i a r y  
c o m m i t t e e  s u b s t i t u t e  w i t h  the f o l l o w i n g  c o m m e n t s :

Fi r s t ,  w e  n o t e  t h a t  t h e  p r o t e c t i o n s  in t h e  c o m m i t t e e  s u b s t i­
tute h a v e  b e e n  e x p a n d e d  to i n c l u d e  s e x u a l  o r i e n t a t i o n .  
S i n c e  t h i s  p r o t e c t i o n  w a s  n o t  i n c l u d e d  in HB  194 as 
o r i g i n a l l y  p r o p o s e d ,  the C o m m i s s i o n  has n o t  c o n s i d e r e d  this 
q u e s t i o n .  E i g h t  y e a r s  ago, the A l a s k a  H u m a n  R i g h t s  
C o m m i s s i o n  p a s s e d  a m o t i o n  e n d o r s i n g  the a d d i t i o n  of " s e x u a l  
p r e f e r e n c e "  as a p r o t e c t e d  c l a s s  to t h e  a g e n c y ' s  e n a b l i n g  
l e g i s l a t i o n .

S e c o n d ,  w e  n o t e  t h a t  the r e q u i r e m e n t  for the i n f o r m a t i o n a l  
c o p y  to t h e  C o m m i s s i o n  of c o m p l a i n t '  lied u n d e r  the r e m a i n­
ing c i v i l  s e c t i o n  h a s  b e e n  delotet. T h e  C o m m i s s i o n  feels 
s t r o n g l y  a b o u t  th i s  r e p o r t i n g  rc q u  r c m e n t  and u r g e s  its 
i n c l u s i o n  in t h e  s u b s t i t u t e  bill.

N a t i o n a l l y ,  r e p o r t i n g  p r o v i s i o n s  for th i s  type o f  a c t i v i t y  
are d e e m e d  a c r i t i c a l  factor in o p p o s i n g  the s p r e a d  of 
r a c i a l  a n d  r e l i g i o u s  v i o l e n c e .  T h e  A l a s k a  C o m m i s s i o n  and 
the D i s c r i m i n a t o r y  H a r a s s m e n t  T a s k  F o r c e  h a v e  p l e d g e d  to 
m o n i t o r  i n c i d e n t s  of d i s c r i m i n a t o r y  h a r a s s m e n t  in A l a ska. 
T h e  C o m m i s s i o n ' s  r e c e i p t  o f  i n f o r m a t i o n a l  c o p i e s  of c o u r t  
a c t i o n s  f i l e d  u n d e r  the p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  a r e  
e s s e n t i a l  to o u r  o b j e c t i v e .  AS 1 8 . 8 0 . 0 6 0 ( 5 )  g - > e s  the 
C o m m i s s i o n  t h e  d u t y  "to foster t h r o u g h  c o m m u n i t y  <•! fort or  
g o o d w i l l ,  c o o p e r a t i o n  and c o n c i l i a t i o n  a m o n g  the g r o u p s  and 
e l e m e n t s  o f  t h e  p o p u l a t i o n  of the s t a te". T h e  C m i s s i o n  
a nd the T a s k  F o r c e  w i l l  w o r k  t o g e t h e r  to d e v e l o p  od . national 
p r o g r a m s  b a s e d  on the i n f o r m a t i o n  c o l l e c t e d  as a r- suit of 
this l e g i s l a t i o n .

F inally, the C o m m i s s i o n  h o p e s  that p a s s a g e  of CS HB 194 
(Judiciary) w i l l  c r e a t e  an a w a r e n e s s  in the l.«. g i slr *:ure and 
t h r o u g h o u t  A l a s k a  o f  a c o n t i n u i n g  need for o v e n  m o r e  c o m p r e h e n­
sive l e g i s l a t i o n  o n  t h i s  s u b j e c t .  T h e  H u m a n  R i g h t s  Co./vi ssion, 
s a d l y  e n o u g h ,  b e l i e v e s  that we m u s t  i n c r e a s e  our v i g i l a n c e  and 
r e d o u b l e  o u r  e f f o r t s  t o  c o m b a t  the s p r e a d  of b i g o t r y  and r a c i s m  
in Alaska.

S i n c e r e l y ,

J a n e t  I#. B r a d l e y  
E x e c u t i v e  D i r e c t o r



BILL SHEFFIELD, GOVERNOR
/

A G E N C Y  HEADQUARTERS 
000 "A " STREET. SUITE 20 2 

\ANCHORAGE. ALASKA 99501-3628 
}907) 276-7474

M a r c h  17, 1986

NORTHERN REGION 
675 SEVENTH  AVENUE. ST A H 
FAIRBANKS, ALASKA 99701 
(907) 452-1561

T h e  H o n o r a b l e  A l  A d a m s  
C h a i r m a n
H o u s e  F i n a n c e  C o m m i t t e e  
P.O. B o x  V 
J u n eau, A K  99811

□  SOUTH CENTR AL REG ION 
800 "A" STREET. SUITE 204 
ANCH O RAG E, ALASKA 99501-3628 
(907) 274-4692

□  SO U TH EASTER N  REGION 
POUCH AH
314 G O LD STEIN BUILDING 
JUNEAU. ALASKA 99811 
(907) 465-3560

Re: CS for HB 194 (Judiciary)

D e a r  R e p r e s e n t a t i v e  Adams:

T h e  C o m m i s s i o n  r e q u e s t s  y o u r  c o m m i t t e e  to a m e n d  CS HB 194 
(Judiciary) b y  r e i n s e r t i n g  S e c t i o n  0 9 . 5 5 . 6 5 0 (#c) o f  t h e  o r i g i n a l  
HB 194.

T h i s  s u b s e c t i o n  p r o v i d e s  for an i n f o r m a t i o n a l  c o p y  of c o m p l a i n t s  
filed u n d e r  the D i s c r i m i n a t o r y  H a r a s s m e n t  A c t i o n  s e c t i o n  of  the 
b i l l  to be se n t  t o  the C o m m i s s i o n .  HB 194 is s u p p o r t e d  by  a 
D i s c r i m i n a t o r y  H a r a s s m e n t  T a s k  F o r c e  c o m p r i s e d  of c o n s t i t u e n t  
g r o u p s  w h i c h  h a v e  joi n e d  the A l a s k a  H u m a n  Rig h t s  C o m m i s s i o n  and 
the A n c h o r a g e  E q u a l  R i g h t s  C o m m i s s i o n  for the p a s t  t w o  y e a r s  in 
e f f o r t s  to d e a l  w i t h  i n c i d e n t s  o f  r a c i s m  and b i g o t r y  in Alaska. 
T he T a s k  F o r c e  is p l e d g e d  to m o n i t o r  th i s  g r o w i n g  c o n c e r n  and 
b e l i e v e s  th a t  i n f o r m a t i o n a l  c o p i e s  of  a c t i o n s  filed in c o u r t  as 
p r o v i d e d  by HB 194 is e s s e n t i a l  to t h e i r  o b j ective.

AS 1 8 . 8 0 . 0 6 0  (5) g i v e s  the C o m m i s s i o n  the d u t y  "to fo s t e r  t h r o u g h  
c o m m u n i t y  e f f o r t  or goodw i l l ,  c o o p e r a t i o n  and c o n c i l i a t i o n  a m o n g  
the g r o u p s  a n d  e l e m e n t s  of the p o p u l a t i o n  of the state". The 
C o m m i s s i o n  a n d  the T a s k  F o r c e  w i l l  d e v e l o p  e d u c a t i o n a l  p r o g r a m s  
in r e s p o n s e  to c o u r t  a c t i o n s  a n d  i n c i d e n t s  of d i s c r i m i n a t o r y  
h a r a s s m e n t .

The C o m m i s s i o n ' s  r e q u e s t  for r e - i n s e r t i o n  of the i n f o r m a t i o n a l  
c o p y  as p r o v i d e d  by  S e c t i o n  09.55.650(c) wi l l  not r e q u i r e  a 
f iscal note.

The C o m m i s s i o n  u r g e s  p a s s a g e  of HB 194 to c o m b a t  the s p r e a d  of 
b i g o t r y  and r a c i s m  in Alaska.

S i n cerely,

u a n e - c  Xj .  u r a a j L e y  

E x e c u t i v e  D i r e c t o r

J L B / b



DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER 

Support 

March 5, 1986

HB194 - "An Act relating to sentencing for certain offenses involving 
discriminatory harassment."

Our interpretation of the intent of this legislation is that it is an 
attempt to curb discriminatory harassment by making it a felony crime.

No additional enforcement activity io anticipated, but the Division sup­
ports the legislation as an effective tool in fighting these types of 
crimes.
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petted that night diverse.
Fntles told Juror* Decker 

left the table at a pre-ar­
ranged signal, (o t a weapon 
from m other part of the 
home, came up behind Barker 
and brought the club down on 
hi* bead five times, crashing 
hi* skull and k illin g  him.

The murder weapon wa* a 
w illo w  branch, about 18 
Inches long, w ith a large knot 
at one end.

But the defense argued 
Cole was Just 'h  observer and 
left the room while Barker 
wa* s t ill a live , after two 
bloi s hod been struck. When 
he came br.ck. having cot the 
telephone cord, the victim 
was lying in a fooI of blood 
w ith a r jg  over his head, 
Ashbum satd.

Color slides taken at the 
death scene show Barker 
sprswicd on his hack, Ms 
overturned chair nearby and 
h is d inner nap k in  s t ill 
clutched in his hand.

In  Asfcburn's version. 
Decker robbed Ike house ar.d 

1 the two drove off in Barker’s 
blue, three-quarter ten pick­
up, ialer reccvecvd by pci'ce 
in  Bootlegger's Cove, 

j The doy after the murder, j 
someone telephoned Crimes- j 
toppers and reported two peo­
ple he knew were bottling 
about hav ing robbed and 
beaten a man. Police put a 
hidden transmitter on the in­
formant and recoiled a con­
versation between him  and 
the two defendants,•r.hhh led 
to their arrest.

Ashbum said the recording 
w ill show that the two men 
did net intend to k i l l  Barker, 
that they thought they left 
h im  alive.

( Fraties told jurors the five 
blows to the victim's head is 
proof they icttr.ried to k ill.

I Inter,ticnal murder -- first-
d.-grte murder — carries a
prison term cf
years. L'ninlt ntirnnl 1:

:3  to 33

during the .•cmm: 
felony is :,-o .id  
der ir.d c . a  rr i • 
of frcm 5 to CO yo .Vs "  

The trial emtir.-e; 
tefcre Judge Murk I:;.

Sic.o nf a

■u term

t-jday 
i .'ar.d.

^ f t s p e c t  o n  t r i a l  

i n  c l u b b i r s g  d e a t h

! 'J
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By SHEILA TOOMEY •
Dofy New* leporter

One of two men accused of 
letting a 55-year-old carpenter 
pick them up In a bar so they 
could rob him went on trial 
for murder Tuesday in An­
chorage Superior Court.

Charles Cole, 21 aud Mat­
thew Decker, 19, are charged 
with, first-degree murder in 
the April 3 death of Ray 
Barker, found clubbed to 
death in his trailer home at 
3«0 E. 6< ^Ave. Cole and 

, Decker were arrested Ihe r.cxt 
day.

In his opening statement 
against Cole on Tuesday, As­
sistant District Attorney Cail 
Fraties said the two defend­
ants were broke aud went 
looking for a victim among 
homosexual men who fre­
quent several downtown bars.

"They decided to troll a 
gay bur and pick up some­
body and rcb thrm," he said.

They killed Barker deliber­
ately, be said, and th<r. com- 
p'uined b-*cau:.e they got oi.ly 
S’O, a television and Barker's 
truck.

But defense attorney Mark

Ashburn said the two men 
played different roles in  the 
crime. Decker, not Cole, set 
the plan In motion, he said. 
Decker, cot Cole, had a histo­
ry of going home with gay 
men and robbing their homes 
La the middle of the night.

Cole was out of the room 
vrhen the k illin g  blows were 
struck, Ashbum said.

The two men found Barker 
earlier that evening at The 
Raven, a bar on Gambeil 
Strt-et, and arranged to meet 
him at another bar, The Jade 
Room, Fraties said. Barker 
was "a great big bear of a 
man . . .  a rather gt .-.tie, 
friend ly  person" who be­
friended street people "and 
not necessarily for sexual pur­
poses."

11c took the men home r.nd 
cooked them a fried chicken 
ar.d green bean dinner. Dur­
ing the dinner, said .V h lu rn , 
Barker asked his guests If 
they "were into sexual activi- 
tie-s."

Here the prosecution and 
defense versions of what hup-

gcer-pe c-,1. EUiPcCT

m
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R o s e  R e s t a u r a n t  a n d  a b a r - r e s t a u r a n t -m o t e l  i n  K e n a i  c a l l e d  t h e  K a t m a i ' 

P i n e s . ;

P r e s i d e n t  F r e d e r i c k  H c C o r r i s t o n  d e c l i n e d  c o m m e n t  o n  t h e  f i l i n g ?

O T H E R  T H A N  TO  SAY ALL T H R E E  E S T A B L I S H M E N T S  H I L L  R E M A I N  OPEN H H I L E  

R E O R G A N I Z A T I O N  T A K E S  PLACE.

H c C o r r i s t o n  a n d  W a y n e  R o s s  b o u g h t  t h e  P i n e s  in 1984? r e p o r t e d l y

P A Y I N G  M O R E  T H A N  $2 M I L L I Q H  F O R  T H E  20? 0 0 0 * S B U f l R E " F O O T  E S T A B L I S H M E N T .

I t  h a s  o h n e d  p r e v i o u s l y  b y  R u s s e l l  a n d  J e r i  P a c e ? h h o  b o u g h t  i n  1 9 6 5  

a n d  e x p a n d e d  i t  f r o m  a  4 0 - s e a t  b a r  i n t o  a  6 0 0 - s e a t  r e s t a u r a n t  a n d

D A N C E  HALL.

T h e  c l u b  f e a t u r e s  l i v e  m u s i c  n i g h t l y ? a l o n g  h i t h  o c c a s i o n a l

C O N C E R T S ?  B O X I N G  M A T C H E S ?  P O L K A  F E S T S  A N D  C O M E D Y  ROUTI N E S .

Y

A l a s k a  T i g h t e n s  B e l t  A s O i l  R e v e n u e s  S a g  

“B y  P A U L  J E N K I N S  : *

A s s o c i a t e d  P r e s s  W r i t e r

A N C H O R A G E ?  A l a s k a  C A P )  - A l a s k a n s  r i d i n g  o u t  t h e  p l u n g e  i n  o i l  

p r i c e s  h a y  h a v e  t o  t r i m  s o m e  o f  t h e  p o r k  o u t  o f  s t a t e  g o v e r n m e n t ? b u t  

t h e y  s t i l l  h i l l  b e  l i v i n g  f a i r l y  h i g h  o n  t h e  h o g .

h e r e  o n c e  f i l t h y  r i c h ? 11 s a i d  s t a t e  H o u s e  S p e a k e r  B e n  

G r u s s e n d o r f  o f  S i t k a . “ A n d  n o n  h e 1 r e  j u s t  h e a l t h y . 11 

W h i l e  l e g i s l a t o r s  t r y  t o  m a k e  s o m e  s e n s e  o f  t h e  e v e r - c h a n g i n g  o i l

P R I C E  AND S T A T E  I N C O M E  N U M B E R S ?  A H A I R ' P U L L I N G ?  E A R - B I T I N G  

E L E C T  I O N ' Y E A R  D O N N Y B R O O K  MAY B E  S H A P I N G  UP OV E R  THE S H R I N K I N G ?  YET

S T I L L  S U B S T A N T I A L ?  R E V E N U E S .  T H E  B A T T L E  IS OV E R  S P E N D I N G  AND SAVING?

AC T I N G  N O W  OR A C T I N G  LATER.

{<IHE B I G  F I G H T  HAS A L R E A D Y  S T A R T E D ? 11 SA Y S  S E N A T E  P R E S I D E N T  BON

B e n n e t t  o f  F a i r b a n k s . “ T h e  o n l y  t h i n g  i s  t h a t  e v e r y b o d y  i s  n o t  s u r e

OF T H E I R  A R M A M E N T  OR A M M U N I T I O N . 11

I n A l a s k a ?  o i l  is k i n g .  I t  g e n e r a t e s  85 c e n t s  of e v e r y  d o l l a r  t h e

^TATE T A K E S  IN. F l S H I N G ?  T I M B E R  AND T O U R I S M  P A L E  BY C O M P A R I S O N .  I’HERE 

IS L I T T L E  O T H E R  INDUSTRY.

E v e r y  t i m e  M i d d l e  E a s t  d e v e l o p m e n t s  j o l t  p r i c e s  b y  a d o l l a r ? t h e r e

\
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K i l l e r  G e t s  85 Y e a r s  @

PflLHER (flP) - S a y i n g  “ n o  o n e  s h o u l d  h a v e  t o  d i e  f o r  b e i n g  t h e  w r o n g  

c o l o r ? 11 a  P a l m e r  j u d g e  T h u r s d a y  s e n t e n c e d  2 3 - y e a r - o l d  J o h n  D u n k i h  t o

35 Y E A R S  IN P R I S O N  F O R  T H E  S H O O T I N G  D E A T H  OF A B L A C K  HAN LA S T  SPRING.

T h e  s e n t e n c e  m e a n s  D u n k i n ? w h o  i s  w h i t e ? h o n * t  b e  e l i g i b l e  f o r

P A R O L E  F O R  5 0  Y E A R S .  D U N K I H  N A S  C O N V I C T E D  IN O C T O B E R  OF F I R S T - D E G R E E  

M U R D E R  F O R  K I L L I N G  4 3 ‘Y E A R ‘O L D  J U L I U S  M A R S H A L L ,

S u p e r i o r  C o u r t  J u d g e  B e v e r l y  C u t l e r  c i t e d  n u m e r o u s  e x a m p l e s  o f  w h a t

SH E  C A L L E D  T H E  R A C I A L  M O T I V A T I O N  F O R  T H E  M U R D E R .

“ T h e s e  a r e  n o t  m e r e  A l l e g a t i o n s  o f  r a c i s m ? 11 s h e  s a i d . “ !t 1 s 

o v e r w h e l m i n g  p r o o f . 11

P t  B u n k  i n 1s  t r i a l ? w i t n e s s e s  s a i d  D u n k i n  r e f e r r e d  t o  M a r s h a l l  a s  a 

“ n i g g e r 11 o r  “ b o o f e r 11 a n d  a t  o n e  p o i n t  t o l d  a  c o m p a n i o n  h e  w a s

G O I N G  T O  “ W A S T E  THE  S P O O K . 11

B U N K I N  D E N I E D  T H A T  R A C E  H A D  A N Y T H I N G  TO  DO W I T H  T H E  CR I M E ?  W H I C H  HE 

D I D  N O T  D E N Y  C O M M I T T I N G ,  He D E N I E D  B E I N G  A R A C I S T ?  A N D  S A I D  HE  WA S 

D R U N K  A T  T H E  TIME,

C u t l e r  s a i d  t h e  c r i m e  w a s  e v e n  l e s s  e x c u s a b l e  b e c a u s e  M a r s h a l l  h a d

S P E N T  A G O O D  P A R T  OF M A Y  2 6  G E T T I N G  D U N K I N 1 5 F O U R " H H E E L " D R I V E  V E H I C L E  

U N S T U C K  F R O M  T H E  K n IK R l V E R  F L A T S  A N D  G E T T I N G  T H E  V E H I C L E  R U N N I N G  

AG AIN ,

B E F E N S E  A T T O R N E Y  F R E D  B e N E Y 1 S A R G U M E N T S  T H A T  B U N K I H  HAD A S U C C E S S F U L  

S T I N T  IN T H E  M I L I T A R Y ? -  W O R K I N G  A L O N G S I D E  P E O P L E  OF A L L  C O L O R S ?  D R E W  

L I T T L E  S Y M P A T H Y  F R O M  C'JTLER, fi V E R Y  H I G H  P R O P O R T I O N  OF M U R D E R  

C O N V I C T I O N S  I N V O L V E  M I L I T A R Y  P E R S O N N E L  OR V E r E R R N S ?  S H E  SAID,

“ M i l i t a r y  p e o p l e  g e t  s o m e  p r e t t y  g r a n d i o s e  n o t i o n s  o f  w h a t  t h e y  c a m  

d o  w i t h  g u n s , , , a n d  w h a t  t h e i r  p o w e r  i s ? 11 C u t l e r  s a i d .

C u t l e r  o r d e r e d  t h a t  B u n k i n *s f u t u r e  P e r m a n e n t  F u n d  d i v i d e n d  c h e c k s

BE D E P O S I T E D  IN A T R U S T  F U N D  F O R  M A R S H A L L 1S TW O  Y O U N G  C H I L D R E N ,  T h e  

M O N E Y  W O N 1T R E P L A C E  T H E I R  F A T H E R ?  C'JTLER SAID? B U T  IT W I L L  H E L P  A 

L I T T L E ,

“ I H O P E  N O N E  OF Y O U  A R E  E V E R  G O I N G  Tn L I V E  IN F E A R  IN T H E  S T A T E  ''r

A l a s k a ? 11 C u t l e r  t o l d  M & s j h a l l ^  f a m i l y  p m d  o t h e r  b l a c k s  i n  t w e
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S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR
J l ’ X E A l '

F e b r u a r y  l 3 , 1985

The H o n o r a b l e  Ben G r u s s e n d o r f  
S p e a k e r  o f  the H o use 
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s endorf:

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  Al a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  th a t  a d d r e s s e s  the 
p r o b l e m  o f  d i s c r i m i n a t o r y  h a r a s s m e n t  —  that is, w r o n g f u l  
a c t s  c o m m i t t e d  w i t h  t h e  i n t e n t  to i n t i m i d a t e  o r  harass 
a n o t h e r  b e c a u s e  o f  the race, color, religion, n a t i o n a l  
o r i gin, o r  p h y s i c a l  h a n d i c a p  of t h a t  person.

T h e  b i l l  does two things: (1) it e s t a b l i s h e s  a p r i vate
r i g h t  of a c t i o n  c a l l e d  " d i s c r i m i n a t o r y  h a r a s s m e n t "  u n d e r  
w h i c h  a p e r s o n  c a n  b r i n g  a c i v i l  l a w s u i t  for the damages 
c a u s e d  b y  d i s c r i m i n a t o r y  acts, such as the p a i n t i n g  of* a 
s w a s t i k a  o n  a s y n a g o g u e  or on a p e r s o n ' s  home; a n d  (2) it 
c r e a t e s  n e w  p r e s u m p t i v e  a n d  m a n d a t o r y  m i n i m u m  cri m i n a l  
s e n t e n c i n g  p r o v i s i o n s  to be u s e d  w h e n  crimes c o m m i t t e d  are 
m o t i v a t e d  b y  this so r t  o f  d i s c r i m i n a t i o n .  The t h r u s t  b e h i n d  
this b i l l  is t o  p r o p e r l y  i d e n t i f y  the c h a r a c t e r  o f  h a r a s s­
m e n t  a n d  v i o l e n c e  m o t i v a t e d  by r a c i a l  bi a s  and r e l i g i o u s  
b i g o t r y  a n d  to inc r e a s e  the p e n a l t i e s  for such acts b e c ause 
o f  t h a t  m o t i v a t i o n .

M o r e  s p e c i f i c a l l y ,  the first s e c t i o n  o f  the b i l l  c r e a t e s  a 
s t a t u t o r y  p r i v a t e  r i g h t  o f  a c t i o n  u n d e r  w h i c h  a p e r s o n  can 
sue a n o t h e r  for p h y s i c a l  h a r m  or p r o p e r t y  d a m a g e  ca u s e d  w i t h  
the i n t e n t  to i n t i m i d a t e  or h a r a s s  a n o t h e r  p e r s o n  b e c a u s e  of 
the sex, race, color, religion, n a t i o n a l  origin, or p h y s i c a l  
h a n d i c a p  o f  t h a t  pers o n .  T h e  c o u r t  m a y  a w a r d  act u a l  and 
p u n i t i v e  d a m a g e s  to  a p r e v a i l i n g  p l a i n t i f f .  C r e a t i n g  a 
s p e c i a l  c i v i l  a c t i o n  su c h  as this g i v e s  s p e c i f i c  s t a t u t o r y  
a u t h o r i t y  for such an action, r a t h e r  t h a n  the b r o a d  a u t h o­
rit y  o f  c o m m o n  law. It al s o  a l l o w s  for e a s i e r  t r a c k i n g  of 
l a w s u i t s  i n v o l v i n g  d i s c r i m i n a t o r y  h a r a s s m e n t ,  b e c a u s e  an 
i n f o r m a t i o n a l  c o p y  o f  a c o m p l a i n t  f i led u n d e r  this statute, 
a l o n g  w i t h  the a n s w e r  to it, is to be ser v e d  o n  the e x e c u­
tive  d i r e c t o r  of the A l a s k a  S t ate C o m m i s s i o n  for H uman 
R i g h t s .



In the c r i m i n a l  law s e c t i o n s  (secs. 2 —  13 o f  the bill) , 
the b i l l  c r e a t e s  n e w  p r e s u m p t i v e  a n d  m a n d a t o r y  m i n i m u m  
s e n t e n c i n g  p r o v i s i o n s  to a d d r e s s  s e n t e n c i n g  o f  t hese types 
o f  c r i m e s  w i t h  d e p e n d a b l e  c o n s i s t e n c y .

U n d e r  t h e  s t a t e  c r i m i n a l  code (AS 11 a n d  A S  12) , c r i m i n a l  
c o n d u c t  is c l a s s i f i e d  a c c o r d i n g  to its seriousness, and an 
a p p r o p r i a t e  p e n a l t y  l evel is a t t a c h e d .  T h i s  bi l l  leaves 
t h i s  s t a t u t o r y  s c h e m e  intact, b u t  e s t a b l i s h e s  m a n d a t o r y  
m i n i m u m  and p r e s u m p t i v e  t e r m s  t h a t  m u s t  b e  i m p o s e d  if the 
d e f e n d a n t  c o m m i t t e d  t h e  o f f e n s e  w i t h  t h e  i n t e n t  to i n t i m i­
dat e  o r  h a r a s s  a n o t h e r  p e r s o n  b e c a u s e  o f  the p e r s o n ' s  race, 
color, r e l i g i o n ,  n a t i o n a l  o r i g i n  o r  p h y s i c a l  handicap. The 
s t r u c t u r e  a n d  t h e o r y  b e h i n d  this b i l l  is s i m i l a r  to l e g i s l a­
tio n  p a s s e d  in 1983 w h i c h  e s t a b l i s h e d  c o m p a r a b l e  sente n c e s  
for a s s a u l t s  on a p e a c e  off i c e r .  (See AS 1 2 . 5 5 . 1 2 5 ( c ) ( 2 ) ,
(d) a n d  (e) ; A S  1 2 . 5 5 . 1 3 5  (d) a n d  (e) ; AS 12.55.155 (c) (13) 
a n d  (e)) .

U n d e r  c u r r e n t  law, a p e r s o n  c o n v i c t e d  of a first o f f e n s e  
c l a s s  A  fel o n y  w o u l d  o r d i n a r i l y  face a p r e s u m p t i v e  t e r m  o f  
five y e a r s  i m p r i s o n m e n t .  If the d e f e n d a n t ' s  c r i m i n a l  act 
was m o t i v a t e d  b y  d i s c r i m i n a t o r y  intent, this bill w o u l d  
r e q u i r e  the i m p o s i t i o n  of a s e v e n - y e a r  p r e s u m p t i v e  sentence. 
D u r i n g  a p r e s u m p t i v e  term, the o f f e n d e r  is not e l i g i b l e  for 
p r o b a t i o n  or parole.

U n d e r  c u r r e n t  law, p r e s u m p t i v e  t e r m s  are not i m p osed upon a 
f irst c o n v i c t i o n  for e i t h e r  a c l a s s  B or c l ass C felony. 
T h i s  b i l l  i m p o s e s  p r e s u m p t i v e  s e n t e n c e s  u p o n  first o f f e n d e r s  
c o n v i c t e d  o f  c l a s s  B o r  C fel o n i e s  if the act w a s  c o m m i t t e d  
w i t h  d i s c r i m i n a t o r y  intent. The class B felony p r e s u m p t i v e  
t e r m  is two years, a n d  the c l a s s  C felony p r e s u m p t i v e  term 
is one year.

If a p e r s o n  c o m m i t s  a c l ass A  m i s d e m e a n o r  w i t h  iiscrimina- 
t o r y  intent, s u c h  as a s s a u l t  in the fo u r t h  degree, the 
d e f e n d a n t  m u s t  b e  s e n t e n c e d  to s erve at lea-c 30 da y s  in 
jail. D e p e n d i n g  up o n  the d e f e n d a n t ' s  p r i o r  c riminal r e c o r d  
and the facts o f  the offense, a c o u r t  m a y  im p o s e  up to the 
m a x i m u m  o f  o n e  y e a r  in jail.

If a d e f e n d a n t  is c o n v i c t e d  o f  a c l ass B m i s d e m e a n o r  that 
was committ' i w i t h  d i s c r i m i n a t o r y  intent, the d e f e n d a n t  m u s t  
be s e n t e n c e d  to s e rve at least 10 da y s  in jail. Again, 
d e p e n d i n g  u p o n  t h e  d e f e n d a n t ' s  p r i o r  c r i m i n a l  record a n d  the 
facts o f  the offense, a c o u r t  m a y  i m p o s e  up to the m a x i m u m  
of 90 da y s  in jail —  e x c e p t  in c a s e s  w h e r e  a lesser m a x i m u m  
s e n t e n c e  is e s t a b l i s h e d  by law, s u c h  as the 10-day m a x i m u m
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t h a t  c a n  b e  i m p o s e d  for c o n v i c t i o n s  o f  d i s o r d e r l y  c o n d u c t  
u n d e r  A S  11.61.110.

U n d e r  c u r r e n t  l a w  it is an " a g g r a v a t i n g  factor" in s e n­
t e n c i n g  if the d e f e n d a n t  k n o w i n g l y  d i r e c t e d  the c o n d u c t  
c o n s t i t u t i n g  the o f f e n s e  at a v i c t i m  b e c a u s e  o f  t h a t  p e r­
son's race, sex, color, creed, a n c e s t r y ,  or  n a t i o n a l  origin. 
Th i s  bill, in sec. 7, ad d s  r e l i g i o n  a n d  p h y s i c a l  h a n d i c a p  to 
t h a t  list. A  p r e s u m p t i v e  t e r m  m a y  be i n c r e a s e d  if t h e  c ourt 
finds the e x i s t e n c e  o f  an a g g r a v a t i n g  factor.

In p r a c t i c e ,  th i s  a g g r a v a t i n g  fac t o r  m a y  o n l y  be used to 
i n c r e a s e  t h e  s e n t e n c e  o f  a r e p e a t  . o f  f e n d e r , as an a g g r a­
v a t i n g  f a c t o r  m a y  n o t  be c o n s i d e r e d  if it is the same reason 
t h a t  a p r e s u m p t i v e  s e n t e n c e  m u s t  b e  i m p o s e d  to b e g i n  with. 
Thus, a p e r s o n  b e i n g  s e n t e n c e d  for a f i rst felony o f f e n s e  
w h o  is f a c i n g  a c e r t a i n  p r e s u m p t i v e  t e r m  b e c a u s e h e  c o m­
m i t t e d  a c r i m e  w i t h  d i s c r i m i n a t o r y  intent, c o u l d  not also be 
s u b j e c t  to a g g r a v a t i o n  of  his s e n t e n c e  for the same reason.

The a m e n d m e n t s  c o n t a i n e d  in sec. 5, 8, 9, a n d  13 are m a d e  to 
e n s u r e  t h a t  all p r o v i s i o n s  t h a t  de a l  w i t h  some a s p e c t  of 
p r e s u m p t i v e  s e n t e n c i n g  r e f e r  to all of the p r e s u m p t i v e  terms 
found u n d e r  AS 12.55.125. As the c r i m i n a l  c o d e  has b e e n  
am e n d e d ,  a n d  p r e s u m p t i v e  p e n a l t i e s  have b e e n  a d d e d  or 
c h anged, n e c e s s a r y  c o n f o r m i n g  a m e n d m e n t s  w e r e  not always- 
m a d e  o r  w e r e  n o t  m a d e  c o m p l e t e l y .  Th i s  b i l l  c u res p a s t  
d i s c r e p a n c i e s ,  a n d  e l i m i n a t e s  the p r o b l e m  for the future, b y  
s i m p l y  s u b s t i t u t i n g  a g e n e r a l  r e f e r e n c e  to " p r e s u m p t i v e  
terms" in s e v e r a l  s t a t u t e s  that n o w  c o n t a i n  a list o f  s p e­
cif i c  s u b s e c t i o n s .

F i n a l l y  the b i l l  p r o v i d e s  that the A l a s k a  C o u r t  S y s t e m  ke e p  
a r e c o r d  o f  a l l  c ivil a c t i o n s  a n d  c r i m i n a l  s e n t e n c i n g s  
i n v o l v i n g  d i s c r i m i n a t o r y  intent. In this way, the H uman 
Rights C o m m i s s i o n  can ke e p  t r a c k  o f  the ty p e  and n u m b e r  of 
such i n c i d e n t s  o c c u r r i n g  in Alaska.

To d i s c o u r a g e  d i s c r i m i n a t o r y  c o n d u c t  in A l a s k a  and to treat 
this c o n d u c t  w i t h  the s e v e r i t y  and s e r i o u s n e s s  it deserves,
I u r g e  y o u r  p r o m p t  a n d  f a v o r a b l e  a c t i o n  on th i s  bill.

S in c e r e l y ,
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22 t i o n  m u s t  be p r e d i c a t e d  u p o n  c o n duct of the p a r e n t  or legal g u a r d i a n

23 that is at least ne g l i g e n t .  A n  a w ard of d a m a g e s  u n d e r  this s e c t i o n

24 d o e s  not p r e c l u d e  a p e r s o n  f rom s e e k i n g  o t h e r  r e m e d i e s  a v a i l a b l e  u n d e r

25 law.

26 * Sec. 2. A S  1 2 . 5 5 . 1 5 5 ( c ) (22) is a m e n d e d  to read:

27 (22) the d e f e n d a n t  k n o w i n g l y  d i r e c t e d  the c o n duct consti-

28 t u t i n g  the o f f e n s e  at a v i c t i m  b e c a u s e  of that p e r s o n ' s  race, sex,

29 s e x u a l  o r i e n t a t i o n ,  color, creed, a n c e s t r y ,  r e l i g i o n ,  o r  n a t i o n a l
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I n t r o d u c e d :  2 / 1 3 / 8 5
R e f e r r e d :  J u d i c i a r y  a n d  
F i n a n c e

BY  T H E  R U L E S  C O M M I T T E E  BY
1 IN  T HE H O U S E  R E Q U E S T  O F  T H E  G O V E R N O R

2 H O U S E  B I L L  NO. 194

3 IN T H E  L E G I S L A T U R E  O F  TH E  S T A T E  O F  A L A S K A, • |

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an A c t  entitled: "An A ct r e l a t i n g  to s e n t e n c i n g  f o r  c e r t a i n  o f f e n s e s

7 i n v o l v i n g  d i s c r i m i n a t o r y  h a r a s s m e n t . "

8 B E  IT E N A C T E D  B Y  T HE L E G I S L A T U R E  OF T H E  S T ATE OF  ALASKA:

9 * S e c t i o n  1. AS  09.55 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

10 A R T I C L E  8. D I S C R I M I N A T O R Y  H A R A S S M E N T .

11 Sec. 09.55.650. D I S C R I M I N A T O R Y  H A R A S S M E N T  A C T I O N .  (a) A  p e r s o n

12 m a y  m a i n t a i n  a n  a c t i o n  for d i s c r i m i n a t o r y  h a r a s s m e n t  a g a i n s t  a n o t h e r

13 p e r son, o r  a g a i n s t  t he p a r e n t  or  legal g u a r d i a n  of a m i n o r ,  w ho has

14 c a u s e d  p h y s i c a l  i n j u r y  to t he p e r s o n  or d a m a g e  to the p r o p e r t y  of the

15 p e r son, w i t h  the i n tent to i n t i m i d a t e  or  h a r a s s  the p e r s o n  b e c a u s e  of

16 the p e r s o n ' s  sex, race, color, religion, n a t i o n a l  origin, or p h y s i c a l

17 handicap.

18 (b) A c t u a l  and p u n i t i v e  d a m a g e s  m a y  b e  a w a r d e d  to a p r e v a i l i n g

19 p l a i n t i f f  in an  a c t i o n  b r o u g h t  u n d e r  this section. A n  a w a r d  of dam-

20 ages a g a i n s t  the p a r e n t  o r  legal g u a r d i a n  of a m i n o r  u n d e r  this sec-

21 t i o n  must be p r e d i c a t e d  u p o n  c o n duct of the p a r e n t  or  legal g u a r d i a n

22 that is at least ne g l i g e n t .  A n  a w a r d  of d a m a g e s  u n d e r  this s e c t i o n

23 d o e s  not p r e c l u d e  a p e r s o n  from s e e k i n g  o t h e r  r e m e d i e s  a v a i l a b l e  u n d e r

24 law.

25 (c) A n  i n f o r m a t i o n a l  copy of a c o m p l a i n t  f i l e d  u n d e r  this sec-

26 tion, and of the a n s w e r  to it, mus t  be s e r v e d  o n  the e x e c u t i v e  direc-

27 t or of t h e  A l a s k a  S t ate C o m m i s s i o n  for H u m a n  Rights.

28 * Sec. 2. A S  12.5 5 . 1 2 5 ( c )  is a m e n d e d  to read:

29 (c) A  d e f e n d a n t  c o n v i c t e d  of a class A  f e l o n y  m a y  be s e n t e n c e d

-1- H B  194



1 to a d e f i n i t e  t e r m  of i m p r i s o n m e n t  of not mor e  t h a n  20 years, a n d  m u s t

2 [SHALL] be s e n t e n c e d  to the f o l l o w i n g  p r e s u m p t i v e  terms, s u b j e c t  to

3 a d j u s t m e n t  as p r o v i d e d  in  A S  1 2 . 55.155 -- 12.55.175:

4 (1) i f  the o f f e n s e  is a first felo n y  c o n v i c t i o n  a n d  does

5 n ot i n v o l v e  c i r c u m s t a n c e s  d e s c r i b e d  in (2) of this s u b s e c t i o n ,  five

6 y e a r s ;

7 (2) if  the o f f e n s e  is a first f e lony c o n v i c t i o n ,  o t h e r  t h a n

8 f o r  m a n s l a u g h t e r ,  and

9 (A) the d e f e n d a n t  p o s s e s s e d  a firearm, u s e d  a d a n g e r -

10 ous i n s t r u m e n t ,  or  c a u s e d  s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  the

11 c o m m i s s i o n  o f  the o f f ense, s e v e n  years; [OR]

12 (B) the d e f e n d a n t  k n o w i n g l y  d i r e c t e d  the c o n duct

13 c o n s t i t u t i n g  the o f f e n s e  at a u n i f o r m e d  or o t h e r w i s e  c l e a r l y

14 i d e n t i f i e d  p e a c e  o f f i c e r ,  f i r e  fighter, c o r r e c t i o n a l  officer,

15 e m e r g e n c y  m e d i c a l  t e c h n i c i a n ,  pa r a m e d i c ,  a m b u l a n c e  a t t e n d a n t ,  or

16 o t h e r  e m e r g e n c y  r e s p o n d e r  w h o  was e n g a g e d  in the p e r f o r m a n c e  of

17 o f f i c i a l  d u t i e s  at the time of the offense, s e v e n  years; or

18 (C) the d e f e n d a n t  c o m m i t t e d  the o f f e n s e  w i t h  the

19 i n tent to i n t i m i d a t e  or h a r a s s  a n o t h e r  p e r s o n  b e c a u s e  of the

20 p e r s o n ' s  race, color, r e l igion, n a t i o n a l  origin, or p h y s i c a l

21 h a n d i c a p ,  s e v e n  years;

22 (3) if the o f f e n s e  is a s e c o n d  f e lony c o n v i c t i o n ,  10 years;

23 ■ (4) if the o f f e n s e  is a t h ird f e lony c o n v i c t i o n ,  15 years.

24 * Sec. 3. AS  1 2 . 5 5 . 1 2 5 ( d )  is a m e n d e d  to read:

25 (d) A  d e f e n d a n t  c o n v i c t e d  of a class B f e l o n y  m a y  be s e n t e n c e d

26 to a d e f i n i t e  t e r m  of i m p r i s o n m e n t  of not m ore t h a n  10 y e ars, a n d  m ust

27 [SHALL] be s e n t e n c e d  to the f o l l o w i n g  p r e s u m p t i v e  terms, s u b j e c t  to

28 a d j u s t m e n t  as p r o v i d e d  in AS  1 2 . 5 5.155 -- 12.55.175:

29 (1) if the o f f e n s e  is a s e c o n d  f e l o n y  co n v i c t i o n ,  fou r



I

1 y e a r s ;

2 (2) if  the o f f e n s e  is a  t h i r d  f e l o n y  c o n v i c t i o n ,  s i x  year s ;

3 (3) i f  the o f f e n s e  is a first f e l o n y  c o n v i c t i o n ,  a n d  the

4 d e f e n d a n t  k n o w i n g l y  d i r e c t e d  the c o n d u c t  c o n s t i t u t i n g  t he o f f e n s e  at a

5 u n i f o r m e d  or  o t h e r w i s e  c l e a r l y  i d e n t i f i e d  p e a c e  o f f i c e r ,  f ire fight e r ,

6 c o r r e c t i o n a l  o f f icer, e m e r g e n c y  m e d i c a l  t e c h n i c i a n ,  p a r a m e d i c ,  ambu-

7 lance at t e n d a n t ,  or o t h e r  e m e r g e n c y  r e s p o n d e r  w h o  w a s  e n g a g e d  i n  the

8 p e r f o r m a n c e  of o f f i c i a l  d u t i e s  at the t i m e  of the o f f e n s e ,  two y e a r s ^

9  ( 4 )  i f  t h e  o f f e n s e  i s  a  f i r s t  f e l o n y  c o n v i c t i o n ,  a n d  t h e

10 d e f e n d a n t  c o m m i t t e d  t he o f f e n s e  w i t h  the i n t e n t  to i n t i m i d a t e  or

1 1  h a r a s s  a n o t h e r  p e r s o n  b e c a u s e  o f  t h e  p e r s o n ' s  r a c e ,  c o l o r ,  r e l i g i o n ,

1 2  n a t i o n a l  o r i g i n ,  o r  p h y s i c a l  h a n d i c a p ,  tw o  y e a r s .

13 * Sec. 4. AS  1 2 . 5 5 . 1 2 5 ( e )  is a m e n d e d  to read:

14 (e) A  d e f e n d a n t  c o n v i c t e d  of  a c l ass C f e l o n y  m a y  be  s e n t e n c e d

15 to a d e f i n i t e  t e r m  of i m p r i s o n m e n t  of n o t  m o r e  t h a n  f ive y e a r s ,  a nd

16 mus t  [SHALL] be s e n t e n c e d  to the f o l l o w i n g  p r e s u m p t i v e  terms, s u b j e c t

17 to a d j u s t m e n t  as p r o v i d e d  in A S  1 2 . 5 5 . 1 5 5  -- 12.55.175:

18 (1) if the o f f e n s e  is a s e c o n d  f e l o n y  c o n v i c t i o n ,  t wo

19 years;

20 (2) if  the o f f e n s e  is a t h i r d  f e l o n y  c o n v i c t i o n ,  t h ree

2 1  y e a r s ;

22 (3) if the o f f e n s e  is a first f e l o n y  c o n v i c t i o n ,  a n d  the

2 3  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t i n g  t h e  o f f e n s e  a t  a

24 u n i f o r m e d  or o t h e r w i s e  c l e a r l y  i d e n t i f i e d  p e a c e  o f f i c e r ,  fire fighter,

25 c o r r e c t i o n a l  o f f icer, e m e r g e n c y  m e d i c a l  t e c h n i c i a n ,  p a r a m e d i c ,  ambu-

26 lance a t t e ndant, or o t h e r  e m e r g e n c y  r e s p o n d e r  w h o  w a s  e n g a g e d  in the

27 p e r f o r m a n c e  of o f f i c i a l  d u t i e s  at the t i m e  of the o f f e n s e ,  one y e a r ^

2 8  ( 4 )  i f  t h e  o f f e n s e  i s  a  f i r s t  f e l o n y  c o n v i c t i o n ,  a n d  t h e

29 d e f e n d a n t  c o m m i t t e d  the o f f e n s e  w i t h  th e  i n t e n t  to i n t i m i d a t e  or
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h a r a s s  a n o t h e r  p e r s o n  b e c a u s e  of t he p e r s o n ' s  race, color, r e l i g i o n ,  

n a t i o n a l  origin, or p h y s i c a l  h a n d i c a p ,  o n e  y e a r .

Sec. 5. A S  1 2 . 5 5 . 1 2 5 ( g )  is a m e n d e d  to read:

(g) If a d e f e n d a n t  is s e n t e n c e d  to a p r e s u m p t i v e  t e r m  u n d e r  

[(c), (d)(1), (d)(2), (e)(1), (e)(2), O R  (i) OF] this section, e x c e p t  

to the extent p e r m i t t e d  u n d e r  AS  1 2 . 5 5 . 1 5 5  -- 12.55.175,

(1) i m p r i s o n m e n t  m a y  n o t  be s u s p e n d e d  u n d e r  A S  12.55.080;

(2) i m p o s i t i o n  of s e n t e n c e  m a y  not be s u s p e n d e d  u n d e r  

AS 12.55.085;

(3) terms of i m p r i s o n m e n t  m a y  not be o t h e r w i s e  reduced.

Sec. 6. A S  1 2 . 5 5 . 1 3 5 ( e )  is a m e n d e d  to read:

(e) A  d e f e n d a n t  c o n v i c t e d  of a c l ass A  m i s d e m e a n o r  w h o  c o m m i t t e d  

the o f f e n s e  w i t h  the intent to i n t i m i d a t e  o r  h a r a s s  a n o t h e r  p e r s o n  

b e c a u s e  of the p e r s o n ' s  race, color, r e l i g i o n ,  n a t i o n a l  origin, or

p h y s i c a l  h a n d i c a p  must be  s e n t e n c e d  to a  m i n i m u m  t e r m  of i m p r i s o n m e n t  

of 30 days [THE E X E C U T I O N  OF A  S E N T E N C E  U N D E R  (c) O R  (d) O F  T H I S  

S E C T I O N  M A Y  N OT B E  S U S P E N D E D  A N D  P R O B A T I O N  O R  P A R O L E  M A Y  N O T  B E  G R A N­

TED U N T I L  T H E  M I N I M U M  T E R M  O F  I M P R I S O N M E N T  H A S  B E E N  SERVED. I M P O S I­

TIO N  O F  A  S E N T E N C E  U N D E R  (c) O R  (d) OF T H I S  S E C T I O N  M A Y  N O T  B E  S U S­

PENDED, E X C E P T  U P O N  C O N D I T I O N  T H A T  T H E  D E F E N D A N T  B E  I M P R I S O N E D  F O R  NO

LESS T H A N  T H E  M I N I M U M  T E R M  O F  I M P R I S O N M E N T  P R O V I D E D  IN  (c) O R  (d) O F

THI S  S E C T I O N  A N D  T H E  M I N I M U M  S E N T E N C E  P R O V I D E D  F O R  IN (c) O R  (d) OF

THIS S E C T I O N  M A Y  N OT B E  O T H E R W I S E  R E D U C E D ] .

Sec. 7. A S  1 2 . 55.135 is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(f) A  d e f e n d a n t  c o n v i c t e d  of  a c l ass B m i s d e m e a n o r  w h o  c o m m i t t e d  

the o f f e n s e  w i t h  the intent to i n t i m i d a t e  or  h a r a s s  a n o t h e r  p e r s o n  

b e c a u s e  of the p e r s o n ' s  race, color, r e l i g i o n ,  n a t i o n a l  origin, o r

p h y s i c a l  h a n d i c a p  m u s t  be  s e n t e n c e d  to a  m i n i m u m  t e r m  of i m p r i s o n m e n t



1 (g) If a d e f e n d a n t  is s e n t e n c e d  to a m i n i m u m  t e r m  u n d e r  this
>

2 s e c t i o n ,  '

3 (1) i m p r i s o n m e n t  m a y  n ot be s u s p e n d e d  a n d  p r o b a t i o n  or

4 p a r o l e  m a y  n o t  b e  g r a n t e d  u n t i l  t he m i n i m u m  t e r m  of i m p r i s o n m e n t  ha s

5 b e e n  s e r ved;

6 (2) i m p o s i t i o n  of s e n t e n c e  m a y  n o t  be  s u s p e n d e d  u n d e r

7 A S  12 . 5 5 . 0 8 5 ,  e x c e p t  o n  c o n d i t i o n  that the d e f e n d a n t  be  i m p r i s o n e d  f or

8 n o  less t h a n  the m i n i m u m  t e r m  of i m p r i s o n m e n t  p r o v i d e d  u n d e r  this

9 s e c t i o n ;

10 (3) t e r m s  of  i m p r i s o n m e n t  m a y  n o t  be o t h e r w i s e  r e d u c e d

11 u n t i l  the m i n i m u m  t e r m  o f  i m p r i s o n m e n t  h a s  b e e n  served.

12 *  Sec. 8. Sec. 1 2 . 5 5 . 1 4 5 ( a )  is a m e n d e d  to read:

13 > (a) F o r  p u r p o s e s  o f  c o n s i d e r i n g  p r i o r  c o n v i c t i o n s  in i m p o s i n g

14 s e n t e n c e  u n d e r  A S  1 2 . 5 5 . 1 2 5 [ ( c ) , (d)(1), (d)(2), (e)(1), (e)(2), O R

15 (i)]

16 (1) a p r i o r  c o n v i c t i o n  m a y  n o t  be c o n s i d e r e d  if a p e r i o d  of

17 10 or m o r e  y e a r s  h a s  e l a p s e d  b e t w e e n  t he d a t e  of  the d e f e n d a n t ' s

18 u n c o n d i t i o n a l  d i s c h a r g e  on t he i m m e d i a t e l y  p r e c e d i n g  o f f e n s e  a n d

19 c o m m i s s i o n  of the p r e s e n t  o f f e n s e  u n l e s s  the p r i o r  c o n v i c t i o n  w a s  f o r

20 a n  u n c l a s s i f i e d  o r  c l a s s  A  felony;

21 (2) a c o n v i c t i o n  in  this or  a n o t h e r  j u r i s d i c t i o n  of an

22 o f f e n s e  h a v i n g  e l e m e n t s  s i m i l a r  to t h o s e  of a f e l o n y  d e f i n e d  as s u c h

23 u n d e r  A l a s k a  law at the tim e  t he o f f e n s e  was c o m m i t t e d  is c o n s i d e r e d  a

24 p r i o r  f e l o n y  c o n v i c t i o n ;

25 (3) t wo or  m o r e  c o n v i c t i o n s  a r i s i n g  out of  a single, con-

26 t i n u o u s  c r i m i n a l  e p i s o d e  d u r i n g  w h i c h  t h e r e  w a s  no  s u b s t a n t i a l  chan g e

27 in  the n a t u r e  of th e  crimi->".l o b j e c t i v e  are c o n s i d e r e d  a s i n g l e  con-

28 v i c t i o n  u n l e s s  t he d e f e n d a n t  w a s  s e n t e n c e d  to c o n s e c u t i v e  s e n t e n c e s

29 f o r  t h e  crimes; o f f e n s e s  c o m m i t t e d  w h i l e  a t t e m p t i n g  to e s c a p e  o r  a v o i d
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1 d e t e c t i o n  o r  a p p r e h e n s i o n  a f t e r  the c o m m i s s i o n  of a n o t h e r  o f f e n s e  a re

2 n ot p a r t  of the sam e  c r i m i n a l  e p i s o d e  or  objective.

3 *  Sec. 9. AS 1 2 . 5 5 . 1 5 5 ( a )  is a m e n d e d  to read:

4 (a) If a d e f e n d a n t  is c o n v i c t e d  of a n  o f f e n s e  a nd is s u b j e c t  to

5 a p r e s u m p t i v e  t e r m  [SENTENCING] u n d e r  AS  1 2 . 5 5 . 1 2 5 [ ( c ) , (d)(1),

6 (d)(2), (e)(1), (e)(2), O R  (i)] an d

7 (1) the p r e s u m p t i v e  t e r m  is f o u r  y e a r s  o r  less, the court

8 m a y  d e c r e a s e  the p r e s u m p t i v e  t e r m  b y  an  a m o u n t  as g r e a t  as t he pre-

9 s u m p t i v e  t e r m  for f a c t o r s  in  m i t i g a t i o n  o r  m a y  i n c r e a s e  t h e  p r e s u m p -

10 t i v e  t e r m  up to the m a x i m u m  t e r m  of i m p r i s o n m e n t  f o r  f a c t o r s  i n  aggra-

11 v a t ion;

12 (2) the p r e s u m p t i v e  t e r m  of i m p r i s o n m e n t  is m o r e  t h a n  f o u r

13 y e ars, the court m a y  d e c r e a s e  the p r e s u m p t i v e  t e r m  by  a n  a m o u n t  as

14 g r eat as 50 p e r c e n t  of the p r e s u m p t i v e  t e r m  fo r  f a c t o r s  i n  m i t i g a t i o n

15 o r  m a y  i n c r e a s e  the p r e s u m p t i v e  t e r m  up to the m a x i m u m  t e r m  of impris-

16 o n m e n t  for f a c tors in a g g r a v a t i o n .

17 * Sec. 10. AS  1 2 . 5 5 . 1 5 5 ( c )  is a m e n d e d  to read:

18 (c) T he f o l l o w i n g  f a c t o r s  m u s t  [SHALL] be c o n s i d e r e d  b y  the

19 s e n t e n c i n g  court a n d  m a y  a g g r a v a t e  the p r e s u m p t i v e  terms set out in

20 A S  12.55.125:

21 (1) a p e r son, o t h e r  t h a n  an  a c c o m p l i c e ,  s u s t a i n e d  p h y s i c a l

22 i n j u r y  as a d i r e c t  r e s u l t  of the d e f e n d a n t ' s  conduct;

23 (2) the d e f e n d a n t ' s  c o n d u c t  d u r i n g  the c o m m i s s i o n  of  the

24 o f f e n s e  m a n i f e s t e d  d e l i b e r a t e  c r u e l t y  to a n o t h e r  person;

25 (3) the d e f e n d a n t  w as the l e a d e r  of a g r o u p  of t h ree or

26 m o r e  p e r s o n s  w ho p a r t i c i p a t e d  in  the offense;

27 (4) the d e f e n d a n t  e m p l o y e d  a d a n g e r o u s  i n s t r u m e n t  in fur-

28 t h e r a n c e  of the offense;

29 (5) the d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  that



ôi'ŷVV'.V:

1 the v i c t i m  of t he o f f e n s e  w a s  p a r t i c u l a r l y  v u l n e r a b l e  o r  i n c a p a b l e  of

2 r e s i s t a n c e  du e  to a d v a n c e d  age, d i s a b i l i t y ,  ill h e a lth, or  e x t r e m e

3 y o u t h  or w as f o r  a ny o t h e r  r e a s o n  s u b s t a n t i a l l y  i n c a p a b l e  of e x e rcis-

4 ing n o r m a l  p h y s i c a l  or  m e n t a l  p o w e r s  of  res i s t a n c e ;

5 (6) the d e f e n d a n t ' s  c o n d u c t  c r e a t e d  a r i s k  of i m m inent

6 p h y s i c a l  i n j u r y  to t h ree o r  m o r e  p e r sons, o t h e r  t h a n  a c c o m p l i c e s ;
* >

7 (7) a p r i o r  f e l o n y  c o n v i c t i o n  c o n s i d e r e d  f o r  the p u r p o s e  of

8 i n v o k i n g  the p r e s u m p t i v e  t e rms of  this c h a p t e r  w a s  of a m o r e  s e rious

9 class of o f f e n s e  t h a n  the p r e s e n t  offense;

10 (8) the d e f e n d a n t ' s  p r i o r  c r i m i n a l  h i s t o r y  i n c l u d e s  c o nduct

11 i n v o l v i n g  a g g r a v a t e d  or r e p e a t e d  in s t a n c e s  of a s s a u l t i v e  be h a v i o r ;

12 (9) the d e f e n d a n t  k n e w  that the o f f e n s e  i n v o l v e d  m o r e  t h a n

13 one v i c tim;

14 (10) the c o n d u c t  c o n s t i t u t i n g  the o f f e n s e  w a s  a m o n g  the m ost

15 s e r i o u s  c o n d u c t  i n c l u d e d  i n  the d e f i n i t i o n  of the offense;

16 (11) the d e f e n d a n t  c o m m i t t e d  the o f f e n s e  u n d e r  [ P U R S U A N T  TO]

17 an a g r e e m e n t  that the d e f e n d a n t  e i t h e r  p ay or  be p a i d  f o r  the commis-

18 s i o n  of the o f f ense, and the p e c u n i a r y  i n c e n t i v e  w a s  b e y o n d  that

19 i n h erent in the o f f e n s e  itself;

20 (12) the d e f e n d a n t  w a s  on r e l e a s e  u n d e r  A S  1 2 . 3 0 . 0 2 0  or

21 1 2 . 3 0 . 0 4 0  for a n o t h e r  f e l o n y  c h a r g e  or  c o n v i c t i o n  or f o r  a m i s d e m e a n o r

22 c h arge or c o n v i c t i o n  h a v i n g  a s s a u l t  as a n e c e s s a r y  element;

23 (13) the d e f e n d a n t  k n o w i n g l y  d i r e c t e d  the c o n d u c t  c o n s titut-

24 ing the o f f e n s e  at a n  a c t i v e  o f f i c e r  of the court or at an  a c t i v e  or

25 f o r m e r  j u d i c i a l  officer, p r o s e c u t i n g  a t t orney, la w  e n f o r c e m e n t  offi-

26 cer, c o r r e c t i o n a l  e m p loyee, f ire fighter, e m e r g e n c y  m e d i c a l  techni-

27 cian, pa r a m e d i c ,  a m b u l a n c e  a t t e n d a n t ,  or o t h e r  e m e r g e n c y  r e s p o n d e r

28 d u r i n g  or  b e c a u s e  of the e x e r c i s e  of o f f i c i a l  duties;

29 (14) the d e f e n d a n t  w a s  a m e m b e r  of an  o r g a n i z e d  g r o u p  of
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1 f ive or m o r e  p e r s o n s ,  a nd the o f f e n s e  was c o m m i t t e d  to  f u r t h e r  the

2 c r i m i n a l  o b j e c t i v e s  of  the group;

3 (15) the d e f e n d a n t  has t h r e e  or m o r e  p r i o r  f e l o n y  convic-

4 tions;

5 (16) the d e f e n d a n t ' s  c r i m i n a l  c o n duct w a s  d e s i g n e d  to o b t a i n

6 s u b s t a n t i a l  p e c u n i a r y  g a i n  and t he r i s k  of p r o s e c u t i o n  a nd p u n i s h m e n t

7 f o r  the c o n duct is slight;

8 (17) the o f f e n s e  was one of  a c o n t i n u i n g  s e r i e s  of c r i m i n a l

9 o f f e n s e s  c o m m i t t e d  in f u r t h e r a n c e  of i l l e g a l  b u s i n e s s  a c t i v i t i e s  fro m

10 w h i c h  the d e f e n d a n t  d e r i v e s  a m a j o r  p o r t i o n  of t he d e f e n d a n t ' s  income;

11 (18) the o f f e n s e  was a c r i m e  s p e c i f i e d  i n  AS  1 1 .41 and was

12 c o m m i t t e d  a g a inst a spouse, a f o r m e r  spouse, or  a m e m b e r  of the s o c i a l

13 u nit c o m p r i s e d  of  t h ose l i v i n g  t o g e t h e r  in  the s a m e  d w e l l i n g  as the

14 d e f e n d a n t ;

15 (19) the d e f e n d a n t ' s  p r i o r  c r i m i n a l  h i s t o r y  i n c l u d e s  an

16 a d j u d i c a t i o n  as a d e l i n q u e n t  for c o n d u c t  t h a t  w o u l d  h a v e  b e e n  a f e l o n y

17 if c o m m i t t e d  by an  adult;

18 (20) the d e f e n d a n t  w as on  f u r l o u g h  u n d e r  A S  3 3 .30 o r  on

19 p a r o l e  or  p r o b a t i o n  f or a n o t h e r  f e l o n y  c h a r g e  or  con v i c t i o n ;

20 (21) the d e f e n d a n t  has a c r i m i n a l  h i s t o r y  of r e p e a t e d  in-

21 s t a nces of  conduct v i o l a t i v e  of c r i m i n a l  laws, w h e t h e r  p u n i s h a b l e  as

22 f e l onies o r  m i s d e m e a n o r s ,  s i m i l a r  in  n a t u r e  to the o f f e n s e  f or w h i c h

23 the d e f e n d a n t  is b e i n g  s e n t e n c e d  u n d e r  this section;

24 (22) the d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n duct co n s t i t u t -

25 ing the o f f e n s e  at a v i c t i m  b e c a u s e  of that p e r s o n ' s  race, sex, color,

26 creed, ancestry, religion, or n a t i o n a l  origin;

27 (23) the d e f e n d a n t  is c o n v i c t e d  o f  an o f f e n s e  s p e c i f i e d  in

28 AS 11.71 a nd the o f f e n s e  i n v o l v e d  the d e l i v e r y  oi a c o n t r o l l e d  sub-

29 s t a n c e d  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an intent to d i s t r i b u t e  the
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s u b s t a n c e  as p a r t  of a c o m m e r c i a l  e n t e r p r i s e ;

(24) the d e f e n d a n t  is c o n v i c t e d  of a n  o f f e n s e  s p e c i f i e d  in

AS  11.71 a nd the o f f e n s e  i n v o l v e d  t h e  t r a n s p o r t a t i o n  of c o n t r o l l e d  

s u b s t a n c e s  into the state;

(25) the d e f e n d a n t  is c o n v i c t e d  of an o f f e n s e  s p e c i f i e d  in

AS 1 1 .71 a n d  the o f f e n s e  i n v o l v e d  l a r g e  q u a n t i t i e s  of  a c o n t r o l l e d  

s u b s t a n c e ;

(26) the d e f e n d a n t  is c o n v i c t e d  of a n  o f f e n s e  s p e c i f i e d  in

AS 11.71 a n d  t he o f f e n s e  i n v o l v e d  the d i s t r i b u t i o n  of a c o n t r o l l e d
* ' ' .1 

s u b s t a n c e  that h a d  b e e n  a d u l t e r a t e d  w i t h  a t o x i c  s u b s tance.

Sec. 11. AS  1 2 . 5 5 . 1 5 5 ( e )  is a m e n d e d  to read:

(e) If a f a c t o r  in a g g r a v a t i o n  is a n e c e s s a r y  e l e m e n t  of the

p r e s e n t  offense, or r e q u i r e s  the i m p o s i t i o n  of a p r e s u m p t i v e  t e r m

u n d e r  AS 1 2 . 5 5 . 1 2 5 ( c ) ( 2 ) ,  (d)(3) or  (4), or (e)(3) or ( 4 ) , that f a c t o r

m a y  not be u s e d  to a g g r a v a t e  the p r e s u m p t i v e  term. If a f a c t o r  in

m i t i g a t i o n  is r a i s e d  at t r i a l  as a d e f e n s e  r e d u c i n g  the o f f e n s e

c h a r g e d  to a l e s s e r  i n c l u d e d  offense, that f a c t o r  m a y  n o t  be u s e d  to

m i t i g a t e  the p r e s u m p t i v e  term.

Sec. 12. A S  12.55 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 12.55.160. R E C O R D S  OF  D I S C R I M I N A T O R Y  C O N D U C T .  T h e  a d m i n i s­

tra t i v e  d i r e c t o r  of the A l a s k a  C o urt S y s t e m  shall p r e p a r e  a n  a n n u a l  

r e p o r t  to the A l a s k a  H u m a n  R i g h t s  C o m m i s s i o n  c o n c e r n i n g  cases i n v o l v­

ing civil suits b r o u g h t  u n d e r  AS  0 9 . 5 5 . 6 5 0 ,  cases i n v o l v i n g  s e n t e n c e s  

i m p o s e d  u n d e r  A S  1 2 . 5 5 . 1 2 5 ( c ) ( 2 ) ( C ) ,  (d)(4), (e)(4), a nd A S  12.55.-

145(f) a n d  (g) and cases in  w h i c h  a c o urt h as f o u n d  the e x i s t e n c e  of

the a g g r a v a t i n g  f a c t o r  in AS  1 2 . 5 5 . 1 5 5 ( c ) (22). T h e  r e p o r t  shall 

i n c l u d e  th e  n u m b e r  o f  cases, the t y pes of civil a c t i o n  b r o u g h t  and 

a m o u n t  of d a m a g e s  awarded, the types o f  crimes i n v o l v e d  and s e n t e n c e s  

imposed, a n d  tne g e o g r a p h i c a l  d i s t r i b u t i o n  of the cases.



Sec. 12.55.165. E X T R A O R D I N A R Y  C I R C U M S T A N C E S .  If the d e f e n d a n t  

is s u b ject to a p r e s u m p t i v e  t e r m  [SEN T E N C I N G ]  u n d e r  AS  1 2 . 5 5 . 1 2 5 [ ( c ) , 

(d)(1), (d)(2), (e)(1), (e)(2), O R  (i)] a n d  t he c o urt finds b y  c l e a r  

a nd c o n v i n c i n g  e v i d e n c e  that m a n i f e s t  i n j u s t i c e  w o u l d  r e s u l t  f r o m  

f a i l u r e  to c o n s i d e r  r e l e v a n t  a g g r a v a t i n g  or  m i t i g a t i n g  f a c t o r s  n ot 

s p e c i f i c a l l y  i n c l u d e d  i n  A S  1 2 . 5 5 . 1 5 5  or f r o m  i m p o s i t i o n  of t he p r e­

sump t i v e  term, w h e t h e r  or not a d j u s t e d  f o r  a g g r a v a t i n g  o r  m i t i g a t i n g  

factors, t he c o urt s h all e n t e r  f i n d i n g s  a nd c o n c l u s i o n s  a nd c a u s e  a 

r e c o r d  of the p r o c e e d i n g s  to be t r a n s m i t t e d  to a t h r e e - j u d g e  p a n e l  f o r  

s e n t e n c i n g  u n d e r  A S  12.55.175.

*  Sec. 13. A S  1 2 . 5 5 . 1 6 5  is a m e n d e d  to read:




