


Alaska Horticultural Association

M a r c h  6, 1 9 8 6

A l e x  S h a d u r a  

3 / 6 5 0 0  S t e  1 4 8  

J u n e a u ,  A K  9 9 8 0 1

R E :  S E N A T E  S I E L  4 0 9

D e a r  M r .  S h a d u r a :

W e  a r e  w r i t i n g  t o  e x p r e s s  o u r  s t r o n g  s u p p o r t  f o r  S B  4 0 9 ,  

t h e  A l a s k a  R i g h t  t o  F a r m  A c t .  T h e  A l a s k a  H o r t i c u l t u r a l  

A s s o c i a t i o n  e n t h u s i a s t i c a l l y  w e l c o m e s  t h e  s u p p o r t  f o r  

f a r m i n g  a n d  h o r t i c u l t u r e  e x p r e s s e d  b y  t h i s  B i l l  a n d  a s k s  

y o u r  s u p p o r t  i n  a s s u r i n g  i t s  p a s s a g e  t h r o u g h  t h e  S e n a t e .

O u r  A s s o c i a t i o n  r e c o g n i z e s  t h e  r a p i d  d e v e l o p m e n t  o f  A l a s k a n  

f a r m  l a n d s  i n t o  h o u s i n g  a r e a s  as  a v e r y  r e a l  t h r e a t  t o  t h e  

i n d u s t r y .  W e  m u s t  p r o t e c t  w h a t  f a r m i n g  a n d  h o r t i c u l t u r a l  

e f f o r t s  a n d  o p p o r t u n i t i e s  w e  h a v e  t o  a s s u r e  t h e  p o t e n t i a l  

f o r  p r o d u c t i o n  o f  A l a s k a n - g r o w n  f o o d  a n d  p l a n t  m a t e r i a l s .

W e  m u s t  p r o t e c t  t h e  e c o n o m i c  a n d  s e l f - s u f f i c i e n c y  a d v a n t a g e s  

f a r m i n g  a f f o r  s t h e  S t a t e  o f  A l a s k a .  O u r  h a r d - w o r k i n g  

f a r m e r s  a n d  h o r t i c u l t u r i s t s  d e s e r v e  c o n s i d e r a t i o n  a n d  d e f e n s e .

V e r y  S i n c e r e l y  Y o u r s ,

P.O. Box 1909. Palmer. Alaska 99645



Alaska State Legislature
Senate

Pouch V 

State Capitol 

Juneau, Alaska 99811

M a r c h  26, 1986

S e n a t o r  J a y  K e r t t u l a  I

R e p r e s e n t a t i v e  Pe ’ GoT?l, *
Chair, H o u s e  Communic. R e g i o n a l  A f f a i r s

C S S B - 4 G 9  (Right t o  Farm)

D e a r  R e p r e s e n t a t i v e  Goll:

C°SB-409 p a s s e d  o u t  o f  t h e  S e n a t e  ( u n a n i m o u s l y )  o n  M a r c h  21 
a n d  is n o w  in t h e  Ho u s e .  It is a s s i g n e d  t o  C o m m u n i t y  & 
R e g i o n a l  A f f a i r s ,  R e s o u r c e s  a n d  J u d i c i a r y .

I h a v e  e n c l o s e d  i n f o r m a t i o n  o n  C S S B - 4 0 9  f o r  you. O n  M a r c h  26, 
1986, S c o t t  Bur g e s s ,  E x e c u t i v e  D i r e c t o r  o f  t h e  A l a s k a  
M u n i c i p a l  League, t e s t i f i e d  b e f o r e  t h e  H o u s e  R e s o u r c e s  
C o m m i t t e e  t h a t  t h e  M u n i c i p a l  L e a g u e  s u p p o r t s  t h e  p o l i c y  b e h i n d  
r i g h t  t o  f a r m  l e g i s l a t i o n ,  a n d  t h a t  t h e  L e a g u e  d i d  n o t  o b j e c t  
to  C S H B - 6 3 2  (which is e x a c t l y  t h e  s a m e  as C S S B - 4 0 9 )  as l o n g  as 
it d i d  n o t  i n t e r f e r e  w i t h  m u n i c i p a l i t i e s '  z o n i n g  a n d  p l a n n i n g  
po w e r s .  T h e  t w o  b i l l s  d o  n o t  i n t e r f e r e  w i t h  m u n i c i p a l  p o w e r s  
to  z o n e / p l a n ,  a n d  t h e  m u n i c i p a l  l e a g u e  h a s  n o  p r o b l e m  w i t h  t h e  
bills.

T h e  H o u s e  b i l l  d i d  n o t  r e c e i v e  a n  a s s i g n m e n t  t o  y o u r  c o m m i t t e e  
as d i d  t h e  S e n a t e  bill. If  t h e  S e n a t e  b i l l  is p a s s e d  o u t  of 
H o u s e  O & R A  it w i l l  g o  d i r e c t l y  t o  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  s i n c e  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  h a s  a l r e a d y  
h e a r d  all t h e  n e c e s s a r y  i n f o r m a t i o n  d u r i n g  its h e a r i n g  on 
C S H B - 6 3 2  o n  M a r c h  26 a n d  h a s  d e c i d e d  t o  t r a n s f e r  t h e  b i l l  u p o n  
r e c e i v i n g  it f r o m  H o u s e  C&RA.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  o f  C S S B - 4 0 9 .

Official Business

DATE:

FROM:

TO:

R E :

J a y  K e r t t u l a
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Title : Right to Farm______________

Revision Date: ---
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Agency Affected: . N a t u r a l  R e s o u r c e s  
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REVENUE -0- -0- -0- -0- -0- -0-

FUNDING : (Thousands of Dollars)
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O V E R V I E W  O F  C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  B I L L  409,

" R I G H T  T O  F A R M "

36 S T A T E S  R A V E  A  F O R M  O F  " R I G H T  T O  F A R M "  L E G I S L A T I O N .  6 

S T A T E S  H A V E  L E G I S L A T I O N  P E N D I N G .  N E W  Y O R K  P I O N E E R E D  T H I S  A R E A  

I N  1971 W I T H  ITS A G R I C U L T U R A L  D I S T R I C T  LAW.

C O N N E C T I C U T ' S  " R I G H T  T O  F A R M "  B I L L  H A S  B E E N  U P H E L D  B Y  T H E  

COUR T S .  W A S H I N G T O N  S T A T E  H A S  A N  E X T R E M E L Y  S T R O N G  " R I G H T  T O  

F A R M "  S T A T U T E - I T  C R E A T E S  A  " C O N C L U S I V E  P R E S U M P T I O N "  T H A T  

F A R M I N G  IS N O T  A  N U I S A N C E .

T H E  A L A S K A  M U N I C I P A L  L E A G U E ' S  P O L I C Y  S T A T E M E N T S  AR} S U P P O R T I V E  

O F  T H E  I D E A  B E H I N D  " R I G H T  T O  F A R M "  L E G I S L A T I O N  A N D  T H E  L E A G U E  

HA S  N O  O B J E C T I O N  T O  T H I S  BILL.

3-26-86



C S S B - 4 0 9  W I L L  N O T  I N T E R F E R E  W I T H  M U N I C I P A L I T I E S » Z O N I N G  P O W E R S  

O R  T H E  P O W E R  O F  E M I N E N T  DOMAIN.

C S S B - 4 0 9  D O E S  N O T  A F F E C T  T H E  A L A S K A  C O D E S  O F  C I V I L  O R  C R I M I N A L  

P R O C E D U R E .  P E O P L E  C A N  S T I L L  S U E  C I V I L L Y  U N D E R  A S  9 . 4 5 . 2 3 0  TO  

E N J O I N  A C T I V I T Y  T H E Y  C O N S I D E R  N E G L I G E N T  O R  I M P R O P E R .  ^B-409 

W I L L  C R E A T E  A  P R E S U M P T I O N  O F  N O N - L I A B I L I T Y  I F  T H E  F A R M  IS 

B E I N G  R U N  P R O P E R L Y .  C S S B - 4 0 9  D E A L S  O N L Y  W I T H  P R I V A T E  

N U I S A N C E S ,  I T  D O E S  N C T  D E A L  W I T H  P U B L I C  N U I S A N C E S - W H I C H  A R E  

CR I MES. P U B L I C  N U I S A N C E S ,  S U C H  A S  W A T E R  P O L L U T I O N ,  W I L L  

C O N T I N U E  T O  B E  P R O S E C U T E D  U N D E R  T I T L E  46 O F  T H E  A L A S K A  

S T A T U T E S .  D . E . C . ' S  A U T H O R I T Y  IS N O T  T O U C H E D  B Y  C S S B - 4 0 9 .

C S S B - 4 0 9  H E L P S  F A R M E R S  A V O I D  H A R A S S M E N T  L A W S U I T S  B R O U G H T  BY 

T H O S E  W H O  M O V E  I N  A F T E R  T H E  F A R M  H A S  E X I S T E D  F O R  A T  L E A S T  3 

YEARS. T H E  F A R M  M U S T  N O T  H A V E  B E E N  A  N U I S A N C E  A T  T H E  T I M E  IT 

B E G A N  F O R  C S S B - 4 0 9  T O  A P P L Y ,  A N D  IF T H E  F A R M  IS B E I N G  R U N  

I M P R O P E R L Y  O R  N E G L I G E N T L Y  C S S B - 4 0 9  IS N O  P R O T E C T I O N .



S B - 4 0 9  IS S O M E W H A T  F U T U R I S T I C  IN A L A S K A ,  B U T  A C C O R D I N G  T O  T H E  

P L A N N I N G  D I R E C T O R  O F  T H E  N O R T H  S T A R  B O R O U G H ,  T H E R E  A R E  P R I V A T E  

N U I S A N C E  L A W S U I T S  P E N D I N G  R I G H T  N O W  T H A T  A R E  C H E A T I N G  R E A L  

P R O B L E M S  F O R  F A R M E R S  IN T H E  F A I R B A N K S '  A R EA.

A  F E B R U A R Y ,  1986, S T U D Y  O F  T H E  M A T - S U  B O R O  D O N E  BY  T H E  

U N I V E R S I T Y  O F  A L A S K A  U N D E R  '"HE D I R E C T I O N  O F  DR. J A M E S  D R E W  

S A Y S  T H A T  98% O F  T H O S E  S U R V E Y E D  A R E  O P P O S E D  T O  T „ L O P M E N T  O N  

A G R I C U L T U R A L  LANDS. T H E  S T U D Y  C O N C L U D E D  T H A T  "IT IS E V I D E N T  

T H A T  S U P P O R T  F O R  R E T E N T I O N  O F  F A R M L A N D - A S S O C I A T E D  A M E N I T I E S  IS 

W I D E S P R E A D  I N  T H E  B O R O U G H "  (P.32 O F  T H E  S T U D Y ) .  T H E  S T U D Y  

N O T E D  N O T  O N L Y  T H E  F U N D A M E N T A L  V A L U E  OF  F A R M L A N D  IN  P R O V I D I N G  

A L A S K A N S  FOOD, B U T  A L S O  R E C O G N I Z E D  T H E  M O R E  E S O T E R I C  H I S T O R I C  

A N D  T O U R I S T  V A L U E ,  A L O N G  W I T H  T H E  " U N I Q U E  B E A U T Y "  (P.3) 

P R O V I D E D  B Y  A L A S K A N  F A R M L A N D .

IT IS S I M P L Y  U N F A I R  T H A T  A  F A R M E R  W H O  H A S  B E E N  O P E R A T I N G  

P R O P E R L Y  F O R  Y E A R S  S H O U L D  B E  D R A G G E D  I N T O  C O U R T  D U R I N G  T H E

■ I I Ill...... H I  |— I I M W  11 I ■ ■■ II !■ M M  I ■— T~f T 1  f  ■■ ■ — — —



M I D D L E  O F  A  V E R Y  S H O R T  G R O W I N G  S E A S O N  F O R  R U N N I N G  A  T R A C T O R  A T  

M I D N I G H T .  S B - 4 0 9  W I L L  H E L P  A V O I D  T H I S  SITUATION,.

SB-4 09 T5 u N E  S M A L L  P R O V I S I O N  T H A T  WI.'L H E L P  T H E  A L A S K A N  

F A R M E R  R E M A I N  P R O D U C T I V E - A N D  T H A T  H E L P S  U S  ALL.

(LIST O F  S U P P O R T E R S  O N  F O L L O W I N G  PAGE)



L I S T  O F  S U P P O R T E R S  F O R  S B - 4 0 9

A L A S K A  S T A T E  S O I L  A N D  W A T E R  C O N S E R V A T I O N  B O A R D

(JOHN P E O P L E S  O F  T H I S  B O A R D  H A S  B E E N  I N S T R U M E N T A L  I N  H E L P I N G

D R A F T  T H I S  L E G I S L A T I O N )

M A Y O R  J U A N I T A  H E L M S  O F  T H E  N O R T H  S T A R  B O R O U G H  

M A Y O R  D O u O T H Y  J O N E S  O F  T H E  M A T - S U  B O U R O U G H

MR. D A V I D  H E D B U R G ,  P L A N N I N G  D I R E C T O R  O F  T H E  N O R T H  S T A R  B O R O U G H  

(MR. H E D B U R G  H E L P E D  D R A F T  T H E  C A L I F O R N I A  " R I G H T  T O  F A R M "  BILL. 

H E  H A S  S A I D  T H A T  T H E R E  IS B R O A D  S U P P O R T  F O R  S B - 4 0 9  I N  T H E  

F A I R B A N K S - N O R T H  S T A R  B O R O U G H ,  A N D  T H A T  T H E  A L A S K A  M U N I C I P A L  

L E A G U E ' S  P O L I C Y  S T A T E M E N T S  A R E  F A V O R A B L E  T O W A R D  T H E  I D E A  O F  

" R I G H T  T O  F A R M "  L E G I S L A T I O N ) .

A L A S K A  F A R M E R S  A N D  S T O C K G R O W E R S  A S S O C I A T I O N

( " R I G H T  T O  F A R M "  L E G I S L A T I O N  IS P A R T  O F  T H E I R  1 9 8 6  R E S O L U T I O N  

P L A T F O R M )



A L A S K A  H O R T I C U L T U R E  A S SOCIATI ON

(THEIR L E T T E R  OF M A R C H  6, 1986 STATES, "OUR A S S O C I A T I O N  

RECOGNIZES THE R A P I D  DEV ELO P M E N T  OF A L A S K A N  F A R M  LANDS INTO 

HO U S I N G  ARE AS AS A  V E R Y  R E A L  T H R E A T  TO THE INDUSTRY. WE M U S T  

P R O TECT W H A T  F A R M I N G  A N D  H O R T I C U L T U R A L  E F F ORTS A N D  

O P P O R T U N I T I E S  WE HA VE TO A S S U R E  THE P O T E N T I A L  F O R  PRO DU C T I O N  

OF A L A S K A N - G R O W N  F O O D  A N D  PLANT M A T E R I A L S .M )



Alaska H>tate ^Legislature
A R L I S S  S T U R G U L E W S K I .  C h - i r m . i n

D E ' I T Y E  F A H R E N K A M P .  V i c e  C h i i n m a n

J A C K  C O G H I L L

D I C K  E L I A S O N

V IC  F I S C H E R

R I C K  H A L F O R D

F R E D Z H A R O F F

P O U C H  V 

J U N E A U .  A L A S K A  9 9 8 1 1  

( 9 0 7 |  4 6 5 - 4 9 0 7

>cnate
Committee on Resources

M E M O R A N D U M  M a r c h  6, 1986

TO: A l l  M e m b e r s
S e n a t e  R e s o u r c e s  C o m m i t t e e

FROM: S t a f f / S e n a t e  R e s o u r c e s  C o m m i t t e e

RE: S B  409 "An A c t  r e l a t i n g  t o  t h e  r i g h t
t o  farm"

S e n a t e  B i l l  409 w o u l d  p r o t e c t  a g r i c u l t u r a l  o p e r a t i o n s  f r o m  
b e i n g  d e c l a r e d  a n u i s a n c e  in a r e a s  w h e r e  u r b a n  d e v e l o p m e n t  
m a y  c o m e  i n  c o n f l i c t  w i t h  a g r i c u l t u r a l  d e v e l o p m e n t .

T h i s  b i l l  w o u l d  a l s o  p r o v i d e  t h a t  s t a t e  lav; w o u l d  t a k e  
p r e c e d e n t  o v e r  a n y  m u n i c i p a l  o r d i n a n c e  or r e g u l a t i o n .

T h e r e  is n o  f i s c a l  note.

E n c l o s u r e s :

R e s o l u t i o n  of Ak. S o i l  & W a t e r  C o n s e r v a t i o n  D i s t r i c t s  
L i s t  o f  S t a t e s  w i t h  R i g h t  t o  F a r m  Lav/s 
R e l a t e d  A r t i c l e s



■to-farm 
laws: 0© they 
resolve land 
use conflicts?
By Mark B. Lapping, George E. Penfold, 
and Susan Macpherson

Oouo WilJon

U
N D ER LY IN G  m uch  o f th e  fa rm ­
l a n d  con troversy  a re  local la n d  use 
con flic ts b e tw een  fa rm ers and  

ru ra l a n d  su b u rb an  residen ts and  indus­
tr ia l users. T h e  irony o f th e  s itu a tio n  is ob ­
vious: W h ile  fa rm ing  c rea te s a n d  m a in ­
ta in s th e  a tm osphe re  a n d  bucolic  lan d ­
scape so m any  w ish to be p a r t of, it is the 
h ‘siness of ag ricu ltu re , w h ich  m anda te s 
ce r ta in  prac tices and  functions, th a t m any  
find  offensive. T he  resu lt is con flic t th a t 
p rom p ts n o n fa rm ir-  ne ighbo rs to a ttem p t 
to  res tric t o r  e lim in a te  a g r ic u ltu ra l p ra c ­
tices. T h is  o ften  tran s la te s  itself in to  a 
no n fa rm in g  m a jo rity  th a t em ploys lan d  
use con tro ls to regu la te  fa rm ing  o r th a t 
resort- to  nu isance law su its to en jo in  o r 
restric t c e r ta in  p ractices. W h a t m any  seek, 
then , is fa rm land  w ith ou t farm sl

About 30 sta tes h av e  "righ t- to-farm " 
law s to address these conflicts. A lthough

lan d  above  all o thers. T h e  s ta tu tes thus a t­
tem p t to  estab lish  a  “first-ln-time, first-in- 
righ t” log ic w hereby  pre-existing ag ricu l­
tu ra l uses have a p r im acy  aga in st all 
o thers. T h e  p resum p tion  is this: I f  a fa rm  
constitu te s a nuisance, it does so on ly as 
ne ighbo ring  lan d  uses change, a n d  th e  
ow ners o f th e  ne ighbo ring  lan d  a re  th em ­
selves responsib le fo r any  liab ilities to th e ir 
p ro p e r ty  o r person.

New York the forerunner

“H ie genesis o f r ipht-to-farm laws_ciiaJ>e 
found in  N ew  Vork S tate's p ioneering  acri-, 
c u ltu ra l distr ic t law  (1971). W h ile  provid- 
in)* it IIHWiTfor fa rm ers to  c re a te  a d istric t 
to p reserve c ritic a l masses of fa rm land , the  
law  also deals w ith  th e  issue o f po ten tia lly  
restric tive  con tro ls o r law suits:

shall exercise any_
they v a ry  considerab ly , all of the  law s
tem p t to  do tw o  th ings. F irst, they seek to 
supersede the  com m on law  of nuisance. 
Second, they  favor a g r ic u ltu ra l uses of

Mark B. L up p in u ii p ro jec to r a n d  d irec to r and  
Crurgr £, Tenfold i i  awufunf professor. L'nlver- 
tifi/ Sclmol n j H nral I’lan n inj< a n d  Developm ent. 
L'nivcrsitii o ] C u e lp h . G ue lp h . O n ta r io . 
S IC  7.WI Suwin M acphcnon  is a land  use ana- 
I'j't. F nndland  Prcserva!ion Branch. O n tario  
M inu lry  n f A nneu llu re  a n d  Food. Toronto. O n ­
tario.

nances w ith in  an ag ricu ltu ra l d is tric t in  a 
m ann e r w h ich  w ould  u n rc a so n ab ly n aU jf l,  
o r reg u la te  fa rm  structures, o r fa rm ing  
p rac tices in con trav en tio n  o f th e  purposes 
of th e  ac t unless such restric tions o r regu la ­
tions b e a r a d irec t re la tion sh ip  to th e  pub ­
lic h e a lth  o r safe ty ." ^

S im ila r sta tem en ts occu r in 'th e  ag ricu l­
tu ra l d is tric t law s of V irg in ia  (1977) and 
Illinois (1979). M aryland's s ta tu te  (1977) 
is m ore specific, no ting  th a t the  “op e ra tio n

a t any  tim e  o f any m ach in e ry  used in farm  
p rod uc tio n  o r th e  p r im a ry  processing of 
a g r ic u ltu ra l p ro d u c ts .. ."  is accep tab le  so 
lo n& as fa rm  p rac tice s do no t “cause bod­
ily in ju ry  o r  d ire c tly  end ange r hum an 
h e a lth .. . ."

T h e  effectiveness o f these sections of 
s ta te  a g r ic u ltu ra l d is tr ic t law s canno t be 
easily ascerta in ed . F a rm ers a pp aren tly  
pe rce iv e  th em  to be benefic ial because con­
flic t be tw een  ne ighbo rs is a specific, long­
te rm  concern  o f th e  fa rm ing  com m un ity  
(12). T h is e lem en t o f th e  New  York law  has 
se ldom  been used, b u t its existence m ay be 

-enough to  d e te r governm ents an d  ind iv id ­
ua ls from  pressing c la im s or p rom u lg a ting  
re stric tive  o rd in an ces (3).

N o rth  C aro lina 's s ta tu te  (1979) has been 
used as a m odel fo r m any  right-to-farm 
law s. T h e  pu rposes of th a t law  are 

.s tra ig h tfo rw a rd :
“I t  is th e  d ec la red  policy o f th e  S ta te  to 

p ro tec t and  encou rage  the  developm ent 
an d  im provem en t o f its ag ricu ltu ra l land 
fo r th e  p roduc tio n  o f food and  o th e r ag ri­
c u ltu ra l p roducts . W hen  nonag ricu ltu ra l 
la n d  uses ex tend in to  ag ricu ltu ra l areas, 
ag ricu ltu ra l o p e ra tio n s often becom e the 
sub ject of nu isance suits. As a resu lt, ag ri­
c u ltu ra l op e ra tion s a re  sometimes fo rced to 
cease operation s. M any  are  d iscou raged 
from  m ak ing  investm en ts in farm  im prove­
m ents. It is the  pu rpo se  of this (law) to re-
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duct; the  low to the S ta te  of its ag ricu ltu ra l 
resources by lim iting  the  circum stances u n ­
d e r w h ich  ag ricu ltu ra l o p e ra tio n s m ay be 
deem ed a nu isance."

T h e  law  m ain ta in s th a t a nu isance does 
not exist if th e cond itions c an  be  estab ­
lished: th e  farm  d id  not con s titu te  a nu i­
sance a t th e  tim e of in itia l o p e ra tio n  for at 
least on e  year p rio r to th e  suit: th e  claim  of 
nu isance  is based upon  ch ang in g  local land 
uses and  docs not arise from  c ith e r neg li­
gence o r im proper o p e ra tio n  on th e  part of 
the  fa rm er; and th e  a lleged nu isance does 
not c o n trib u te  c ith e r to flooding or w a ter 
po llu tion .

A m ore soph istica ted ap p ro a ch  was in ­
c o rp o ra te d  into Iow a's livestock feedlot 
nu isance  law . T he  pu rpose of th is law  is to 
p rov id e  specific p ro tec tion  fo r feedlots 
from  nu isance suits b rough t by neighbors 
w ho  estab lish  them selves subsequen t to the 
feedlot's estab lishm en t. Section 2 of th e  act 
reads:

“In  any  nu isance a c tio n  o r proceed ing  
aga in st a feedlot b ro u gh t by o r on the 
benefit o f a person whose' d a te  o f ow ner­

sh ip  of rea lty  is subsequen t to the  e stab ­
lished d a te  of op e ra tio n  of th a t feedlot. 
p roo f of c o m p l i a n t  w ith  sections th re e  (3) 
a nd  fou r (4) of th is Act shall be an  abso lu te 
defease, p rov ided th a t th e  cond itio n s o r 
c ircum stances a lleged to c on s titu te  a nu i­
sance a rc  subject to  regu la to ry  ju risd ic tion  
in a cco rdance  w ith  e ith e r section th re e  (3) 
o r fou r (4) of this A c t."

C om p liance  w ith  th e  a p p ro p r ia te  sec­
tions of th e  act re la te  to the  Iow a D e p a r t­
m en t of E nv ironm en ta l Q uality 's w a te r 
po llu tio n  ab a tem en t p rog ram  an d  re levan t 
local zon ing o rd inances, w h e re  th ey  exist 
(6). In  th is /ay Iow a seeks to g u a ran tee  
th a t feedlots w ill be b rough t in to  com p li­
an ce  w ith  overall s ta te  env iro nm en ta l o b ­
jectives a n d  a p p ro p r ia te  local la n d  use con ­
trols:

T he  S ta te  of W ash ing ton 's law  con ta in s 
e lem en ts o f bo th  th e  s ta n d a rd  N o rth  C a ro ­
lin a  app ro ach  and  som e of th e  specificity  
o f th e  Iow a law . But un like all th e  o th e r 
right-to-farm law s, W ash ing ton 's law  seeks 
to p rev en t ru ra l la n d  subd iv isions th a t m ay 
tr ig g e r nuisance-like d isputes a n d  actions.

Under th e  W ash ing ton  s ta tu ic  any jg ric c  
tu ra l o p e ra to r w ho “sells o r has sold 
p o rtio n  of th a t iand  con tiguou s to a far 
fo r residen tia l uses" fo rfeits th e  righ t 
q u a lify  for p ro tec tio n  under th e  law . A 
though  th e  log ic o f p rev en tin g  fa rm e 
from  co n tr ib u tin g  . j  the  p rob lem  th ro u i 
th e  c re a tio n  o f new  lots a p p ea rs  self-es 
den t, no o th e r ju risd ic tion  has enacts 
such a prov ision.

The matter of scope

A v a rie ty  o f fa rm ing  and  farm-relatc 
op e ra tion s a re  covered u n d e r th e  right-t< 
fa rm  s ta tu tes. In  — ~e cases, “farms* r< 
ceive p ro tec tio n . In  others, “ag ricu itu r: 
o p e ra tio n s" a re  covered. Some law s proter 
food processing and  re la ted  com m erci: 
en te rp rises. M ost o f the  law s requ ire  th t 
p ro tec ted  a g r ic u ltu ra l op e ra tion s p red a t 
c om pe tin g  la n d  uses, though  a m ajo rit 
specify on ly  a m in im um  of one-year prio 
o p e ra tio n . N ea rly  all no te th a t app rop ria t 
s ta te  a n d  federa l law s, such as environ 
m en ta l regu la tions, c anno t be supersede! 
even though  loca> -rrSinances th a t a re  con 
t r a ry  to  a g r ic u ltu re  a re  nullified..

W h ile  fa rm s a n d  re la ted  opera tion s re  
ceive p ro tec tio n  u n d e r these sta tu tes, thi 
law s a lm ost un ifo rm ly  req u ire  th a t th< 
fa rm s and  re la ted  opera tion s b e  managec 
p rop erly . T h e  m ost com m on requ irem en 
is th a t fa rm s m a in ta in  “good fa rm ing  p rac ­
tices,” though  these a re  ra re ly  defined 
Som e law s do no t cover fa rm  op e ra tio n1 
th a t po llu te  o r  "c h a n g e "  w a te r  conditions. 
?re ru n  in  a  n eg ligen t o r im p ro pe r m anner, 
o r  th a t  negative ly  affect h ea lth  and  safety 
s tanda rd s .

Beeause m ost right-to-farm law s are 
re la tiv e ly  new , feW hav e  been tested in  the  
cou rts . An exception is Connecticut's 
s ta tu te , w h ich  w as he ld  valid  in  D e C ap u a  
v. C i l ia  e t a l (7, 11). In  this case, the  judge 
no ted  th a t  th e  “p la in tif f  cam e to the n u i­
sance " a n d  th a t “th e  to ta l inconvenience... 
is re la tive ly  sm all in com parison w ith  the 
n a tu re  a n d  cond itio n ing  of defendents’ op ­
e ra tio n  as d a iry  fa rm ers ."  .Moreover, be­
cau se  th e  fa rm  w as op e ra ted  " in  a  p roper 
m ann e r,"  as specified by  an  inspector for 
th e  state's a g ricu ltu ra l d ep a rtm en t, the 
p la in tif f  w as “no t en titled  to a n  injuncs 
tio n” o r " a n  o rd e r fo r m one ta ry  dam ages."

The matter of trespass

Right-to-fani- law s are  a im ed , in th e  
m ain , to p ro tect fa rmers a gainst nuisajice 
su its a n d  local o rd inances th a t  w ou ld  maTe 
fa rm s nu isances because ot changes In 
ne ighbo rhood  lan d  uses. A nother aspect of 
th e  p rob lem , th a t o f trespass, has no t been

••• - -  Characteristic's of right-to-farm law s 7“

. w ... . . .^ -  'Farm  M ust v Must P red a te  S u p e rc ed es
Type of Agricultural ' 'P redate O ther ‘.by  1 Year -“ Local 

- S ta te  O pera tion  Pro tected* ~ Land U ses ^M in im um  O rdinance's
Alabama 
Arizona 
Connecticut 
Delaware 
Florida

Georgia 
Idaho 
Illinois 
Indiana 
Kentucky

Maryland 
Massachus 
Michigan 
Mississippi 
Missouri

New Hampshire 
New Jersey 
New Mexico 
New York "•ajjricullur, 
North Carolina . ■ -
North Dakota ^agricultural 
Oklahoma ■<.. 'agricu 
Oregon ‘ * farme-
Rhode Island. agricultural 
South Carolina

Tennessee
Vermont . ./‘ agricultural activities 
Virginia •• .. agricultural op&rations 
Washington
Wisconsin .<? agricultural practices

* *_ - • .. ■ r - «'.*»■ J* __ — ̂ m ____ _ _ v •»- « - +
•Note: -Agricultural operations Sndtude farming, processing, and all manner of '■ '■••> 
agriculturally related enterprises; .'gricuitural activities at/pear to be more farm- . 
related and less tood Industry-oriented- :   . —>►*.•=. -.

— ~ * —  ■ ■ ■ o-
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Conditions not protected under right-to-faim laws.

State
Negligent

M anagem ent
Improper

Management

•Water Pollution 
or Changed 
Condition

Affects to 
Health/Satety

Alabama 
Arizona ■ 
Connecticut 
Delaware 
Florida

Georgia
Idaho
Illinois
Indiana
Kentucky

Maryland
Massachusetts
Michigan
Mississippi
Missouri

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina

North Dakota 
Oklahoma . .
Oregon 
Rhode Island 
South Carolina

Tennessee 
Vermont 
Virginia • • 
Washington 
Wisconsin y>j

X
X
X
X

X
X

X

x

X
X

X

X

X

X

X
X

;; > V v ‘x ‘' • -* x
-.t.-' /'tr V-p... •;

adequ a te ly  d e a lt w ith  in the  con tex t o f 
these law s. H istorically , trespass requ ires a 
physical invasion o f p rop erty . In  recen t 
decades, how ever, a t le st 10 ju risd ic tions 
have  rend e red  judgm ents th a t acco rd  dust, 
noise, a n d  o d o rs— trad itio n a l nu isance ex­
te rn a litie s— trespass sta tus. As on e  com- 
m e n ta t j r  n o ted  of O iegon ’s right-to-farm 
law . "W ith o u t p ro tec tion  aga in st trespass, 
th e  right- to a rm  is v ir tu a lly  ineffective” 
(10).

A n  evaluation

W h a t, th en , a re  w e to m ake  o f right-U 
fa rm  laws? F irst, right-to-farm law s are  
po p u la r w ith  s ta te  leg isla tures a n d  th e  
ag ricu ltu ra l com m un ity . E ven  g ran tin g  
th e  newness o f mese law s, it is su rp rising  
th a t so few cou rt tests have arisen as a re ­
su lt of thei- p rom u lg a tion . This m ay sug­
gest tha ; •■us.t law s are  long on rhe to ric  and  
sho rt on im pac t and  deli.ye-ry. Perhap s fu r­
th e r co u rt tests a re  needed (4).

Second, w hereas most policies in the  
past w ere  d ire c ted  tow a rd  ih e  so lu tion o f 
c e r ta in  basic lan d  use issues a n d  problem s, 
right-to-farm law s respond to  site-specific 
concerns an d  p a r ticu la r ag ricu ltu ra l p rac ­
tices.

T h ird , right-to-farm law s ten d  to  ignore 
th e  co n tem po ra ry  p rac tic e  o f nu isance 
law . C ourt- insp ired rem edies a re  seldom  
either/or judgm ents. In stead , they  o ften  
fo rce th e  nu isance  g en e ra to r to use tech no ­
log ical m itig a tion  techn iques to redu ce  o r 
e lim in a te  e x tem ilitie s  so th a t bo th  pa rties 
can  c a r ry  on  th e ir  activ ities w ith  a  m in i­
m um  o f econom ic a n d  sp a tia l d isrup tion . 
If w e  fo llow  th e  p rac tic e  estab lished  by  th e  
nonpo in t po llu tio n  p ro g ram  o f the  U.S. 
D ep a rtm en t o f A gricu ltu re, th is is very 
likely to m ean  th a t th e  costs o f m itig a tion  
m ust b e  ab so rbed  ov erw he lm ing ly  by 
fa rm ers. T h is in v a riab ly  raises a  n um be r of 
im po rtan t e-quity questions, especially 
given th e  dub iou s n a tu re  o f th e  types of 
nu isances involved.

F o u tth , an  eva lu a tion  o f right-to-farm 
law s ind ica tes th a t m any  o f these legal in ­
s trum en ts use vague term inology, a re  am ­
biguous, a n d  m ay be open to  due-process 
challenges. And, as E d  T hom pson  o f the  
Am erican F a rm land  T ru s t has noted, “cre ­
ative legal d ra f tsm an sh ip  by  coun ty  an d  
tow nsh ip  comm issions m igh t vt.-y easily 
resu lt :.n local o rd inances w h ich  are  en tire ­
ly consistent w ith  ‘right-to-farm* law s, bu t 
w h ich  sign ifican tly  restric t a g ricu ltu ra l o p ­
era tion s” (9).

Fo r ail tho ir weaknesses, how ever, right- 
to-farm  law s rep resen t an a ttem p t to  deal 
w ith  some of th e  p rob lem s associated w ith 
ch ang in g  lan d  use and  com m un ity  valua? 
b ro u gh t abou t, in  p a r t, by the  “count**- 
s tre am " o r re tu rn  m ig ra tion  to ru ra l areas 
(1). P erhap s not un like the re s to ra tion  of 
som e u rb an  neighborhoods, the re  is more 
th an  a tra ce  of class conflic t involved in 
w h a t m ay  be seen as “th e  gen lrifica tion  of 
th e  coun try s id e ." C e rta in ly  this ph enom ­
ena car. be observed in a num ber of local 
o rd inances and  p lans th a t erect barrie rs 
aga in st th e  siting c f  m obile  homes and  mo­
bile  hom e parks in m any  ru ra l regions o f 
the  coun try  (5). If n o th ing  else, right-to- 
fa rm  law s a ttem p t to  edu ca te  a pub lic  long 
sep a ra ted  from  th e  processes f food pro­
du c tion .

P erh ap s the  best so lu tion to these p rob ­
lem s w as suggested by Noel P errin  in his 

^ ^ a v ^ T h e ^ u r a l ^ m m ig r a t i o n J j a w T  "T h e  
so lu tion^ "to the  "problem s of n ew c o m e r 
w ith  new  values w ho  seek to  change ru ra l 
a reas is “a good, tho rough  immii^ration<£ ^  
law . I t w ou ldn 't a c tu a lly  keep D on and  

-Sue^utJltvv5J^|̂J^^j^e2uir^^e^^oJearJl 
^ r u r a l  v a lues hcfnrp tW _ w e r r a l l o w e d  tn 

stay" (gJ'."i>ometimcs th a t w h ich  is sa id  in 
jest m ay  be  m ore a s tu te  a n d  a p p ro p ria te  
th a n  th e  law s of th e  lan d . In  term s o f the 
rig h t to  fa rm , th is m ay  ind eed  p rove to be 
th e  case.
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S T A T E  R I G H T  TO F A R M  LAW!

P r e p a r e d  b y  R i c h a r d  T a y l o r ,  S t a f f  A t t o r n e y ,  
G e n e r a l  C o u n s e l ' s  O f f i c e

a n d

S h e p  Q u a t e .  A s s o c i a t e  D i r e c t o r ,  N E R  D i v i s i o n  
A m e r i c a n  F a r m  B u r e a u  F e d e r a t i o n  

S e p t e m b e r  1, 1981

A s  u r b a n  areas g r o w  and e x p a n d  into a g r i c u l t u r a l  a r eas , c i t y  
d w e l l e r s  o f t e n  find the odors, dust, no ise, and othe i n c i d e n t s  of an 
a g r i c u l t u r a l  o p e r a t i o n ,  to be o b j e c t i o n a b l e .  T h e s e  o b j e c t i o n s  often 
r e s u l t  in l a w s u i t s  a g a i n s t  the f a r m e r - n e i g h b o r ,  claimi' ; that the 
o p e r a t i o n s  of the f a r m  c o n s t i t u t e  a n u i s anc e.

T h e s e  law suits are v e r y  e x p e n s i v e  to defen d, time consu m i n g ,  and * 
are a great s o u r c e  o f  a g g r a v a t i o n  and f r u s t r a t i o n  to the farmer, even 
if he is s u c c e s s f u l  in d e f e n d i n g  s u c h  actions. In an effort to r e d u c e  
•the loss of a g r i c u l t u r a l  r e s o u r c e s  as a r e s u l t  of these lawsuits, m a n y  
s t a t e s  ha ve p a s s e d  " r i g h t  to farm " laws, w h i c h  limit the c i r c u m s t a n c e s  
under, w h i c h  a g r i c u l t u r a l  o p e r a t i o n s  m a y  be d e e m e d  to be a nuisance. 
T h e s e  " r ight to f a r m "  laws s e e m  to be of four types.

A. T h e  m o s t  p o p u l a r  t y p e  of s t a t u t e  p r o v i d e s  that a c o u r t  cannot
d e c l a r e  a f a r m i n g  o p e r a t i o n  a n u i s a n c e  if it finds the following:

1) that the a g r i c u l t u r a l  o p e r a t i o n  did not c o n s t i t u t e  a n u i s a n c e  
at the t i m e  it be gan;

2) that the o n l y  b a s i s  for the n u i s a n c e  c l a i m  is that c o n d i t i o n s
h a v e  c h a n g e d  in the l o c a l i t y  w h e r e  the f a r m  is l o c a ted;

3) that the a g r i c u l t u r a l  o p e r a t i o n  h a d  b e e n  in o p e r a t i o n  for at
least one y e a r  p r i o r  to the f i l i n g  of the lawsui'..;

4) that the a l l e g e d  n u i s a n c e  u i d  not r e s u l t  f r o m  n e g l i g e n t  c o n­
duct or i m p r o p e r  o p e r a t i o n  of the a g r i c u l t u r a l  a c t i v i t y ,  and

5) that the a l l e g e d  n u i s a n c e  does not i n v o l v e  w a t e r  p o l l u t i o n  or
flooding.

This type of l e g i s l a t i o n  has b e e n  p a s s e d  in the f o l l o w i n g  states.:

A l a b a m a
A r k a n s a s

D e l a w a r e
F l o r i d a
G e o r g i a
Idaho

C o n n e c t i c u t

I l l i nois
In diana

K e n t u c k y
M a i n e

M a r y l a n d  
M i s s i s s i p p i  
M i c h i g a n  
N o r t h  C a r o l i n a  
N'orth D a k o t a  
N ew H a m p s h i r e  
N e w  Y o r k  
Oregon
South C a r o l i n a  

Texas 
V i r g i n i a  
U t a h



RESOLUTION NO. AASWCD 85-?

SUBJECT OF RESOLUTION Alaska Right-to-Farm Act

....... . w* jC’Aii ana rv3c^r oor>j «» ■ M . .w,i

Districts

DATE OF ORIGIN O c t o b e r  19,1985

%
i.\y

'■ StI
W H E R E A S , a g r i c u l t u r a l  o p e r a t i o n s  are v a l u a b l e  to the s t a t e ' s  e c o n o m y  and the

g e n e r a l  w e l f a r e  of the s t a t e 's  peop l e ;  and
• • • '

W H E R E A S , a g r i c u l t u r a l  o p e r a t i o n s  c o n d u c t e d  in d e v e l o p i n g  u r b a n / s u b u r b a n  

ar e a s  are p o t e n t i a l l y  s u b j e c t  to l a w s u i t s  b a s e d  on the t h e o r y  of 

n u i s a n c e ;  and v.

WHEREAS, these suits m ay encourage and even force the premature removal of 
farm land from agricultural use; and

WHEREAS, thirty two states currently have some form of a "Right to Farm" law; 
and

WHEREAS, it is desirable and in the state's interest to protect reasonable 
agricultural activities from nuisance suits;

THEREFORE BE IT RESOLVED, that the Legislature of the State of Alaska enact 

the Alaska Right-To-Farm Act, identified as exhibit I of this resolution.

BE IT FURTHER RESOLVED, that a copy of this resolution be sent to:

Governor Bill Sheffield

Members of the Alaska Senate

Members of the Alaska House of Representatives

Commissioner E sther Wunnicke, Alaska Department of Natural Resources 
• Attorney General Harold Brown

ACTION TAKEN BY AASWCD STANDING COMMITTEE ______

ACTION TAKEN EY AASWCD RESOLUTIONS COMMITTEE

ACTION TAKEN BY AASWCD _______
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B. The s e c o n d  type of " r i g h t  to f a r m "  s t a t u t e  p r o v i d e s  that a g r i­
cul t u r a l  a c t i v i t i e s  if, (lj c o n d u c t e d  c o n s i s t e n t l y  with good a g r i­
cu l t u r a l  p r a c t i c e s  and, (2) e s t a b l i s h e d  p r i o r  to the s u r r o u n d i n g  
n o n - a g r i c u l t u r a l  a c t i v i t i e s ,  are p r e s u m e d  Lw je r e a s o n a b l e  and t h e r e­
fore not a n u i s a n c e ,  u n l e s s  t h e  a c t i v i t y  has a s u b s t a n t i a l  a d v e r s e  
effect on the p u b l i c  h e a l t h  and safety.

If the a c t i v i t y  c o n f o r m s  w i t h  f e d eral, state and local laws and 
r e g u l a t i o n s ,  it is p r e s u m e d  to be good a g r i c u l t u r a l  p r a c L i c e  a n d  n o t  
a d v e r s e l y  a f f e c t i n g  the p u b l i c  h e a l t h  and safety.

T h e  m a i n  d i f f e r e n c e  b e t w e e n  this type of s t a t u t e  and the type 
d e s c r i b e d  in " T y p e  A" above, is that this typ e m e r e l y  r a i s e s  a p r e ­
su m p t i o n  of r e a s o n a b l e n e s s  as to a g r i c u l t u r a l  a c t i v i t y  w h e n  c e r t a i n  
c i r c u m s t a n c e s  exist. In m o s t  states, this p r e s u m p t i o n  of r e a s o n a b l e­
ness is r e b u t t a b l e .

H o w e v e r ,  the d i f f e r e n c e  b e t w e e n  s t a t u t e  type A  and t y p e  B is m o r e  
one of form t h a n  o f  s u b s t a n c e .  If the f a c t o r s  that give ri se to the 
p r e s u m p t i o n  a r e  p r e s e n t ,  (that is, (1) the a c t i v i t y  c o n f o r m s  to 
f e d e r a l ? s t a t e  and l o c a l  r e g u l a t i o n s  and, (2) the a c t i v i t y  is p r i o r  
in timej, it w o u l d  be v e r y  d i f f i c u l t  to e s t a b l i s h  a nuis ance.

T h i s  typ e of l e g i s l a t i o n  has b e e n  p a s s e d  in the f o l l o w i n g  s t a t e s .

A r i z o n a
O k l a h o m a
V e r m o n t
W a s h i n g t o n  ( p r e s u m p t i o n  is c o n c l u s i v e )

T h e  s t a t e  of W a s h i n g t o n  a m e n d e d  their R i g h t - t o - F a r m  l a w  in 1981 to 
p r o t e c t  a g a i n s t  g o v e r n m e n t  o v e r - r e g u l a t i o n .

T h e i r  l e g i s l a t i v e  f i n d i n g s  read:

" N e w  S e c t i o n .  Sec. 29. T h e  l e g i s l a t u r e  finds that a g r i c u l t u r a l  
land is e s s e n t i a l  to p r o v i d i n g  c i t i z e n s  w i t h  food and fiber and tc 
i n s u r i n g  a e s t h e t i c  v a l u e s  t h r o u g h  the p r e s e r v a t i o n  of open s p a c e s  
in our state. The l e g i s l a t u r e  f u rth er finds that g o v e r n m e n t  r e g u­
lations c a n  c ause a g r i c u l t u r a l  land to be c o n v e r t e d  to n o n a g r i -  
c u l t u r a l  uses. The l e g i s l a t u r e  intends that a g r i c u l t u r a l  a c t i v i t y  
c o n s i s t e n t  w i t h  good p r a c t i c e s  be p r o t e c t e d  from, g o v e r n m e n t  over- 
regulations-."

C. The third type of " r i g h t s  to farm" l e g i s l a t i o n  p r o t e c t s  feed lots, 
d a i r y  farms a n d  egg p r o d u c t i o n  h o u s e s  from l i a b i l i t y  for p r i v a t e  
n u i s a n c e  if, (1) the a c t i v i t y  c o m p l i e s  w i t h  f e d e r a l  and state r e g u l a­

tions and if, (2) the a g r i c u l t u r a l  a c t i v i t y  s t a r t e d  o p e r a t i o n s  b e f o r e  
the c o m p l a i n a n t  a c q u i r e d  his p r o p e r t y .  I

This a p p r o a c h  p r o t e c t s  a c t i v i t i e s  of feedlots, d a i r y  farms and 
egg p r o d u c t i o n  h o use s that a r e  c o m p l y i n g  w i t h  federal and state r e g u­
lations from p r i v a t e  n u i s a n c e  suits. This a p p r o a c h  p lace s the c o n t r o l  

over these a c t i v i t i e s  in the h a n d s  of the state d e p a r t m e n t s  of health.



VIRGINIA COOPERATIVE EXTENSION SERVICE
* Y  V  L I V E  [ . F E B  'J i  T T '

V E C T S 2 1  

TECH
V E S S m  

g T E E S

LAl\!D: ISSU ES AMD PRO BLEM S

No. 63 January 1S84*

LOCAL AGR ICULTURAL  AND FORESTAL  DISTRICTS:  A LAND 
PRESERVATION PROGRAM FOR FAIRFAX COUNTY,  VIRGINIA

by J a n e t  0 . Kilby**
Most people can  agree  t h a t  fresh 

produce, ciean air, wood lands, a n d  
wildlife a re  va luab le  to a  qu a l i ty  
env ironmen t.  T he  desire to preserve 
these qua li t ies  in F a ir fa x  County, 
V irg in ia, is w h a t  b ro ugh t a  la rge  
tu rn ou t to a  public h e a r in g  by the  
County 's  Board  of Superv iso rs  on a n  
even ing in April of 1980. Citizen 
a f te r  citizen, fa rm er a fte r  farmer, 
spoke of th e  f a rm la n d  p re se rva t ion  
benefits  t h a t  would come to th e  
C oun ty  if the  Board would adop t th e  
land-use tax, a n  o rd inance  to give 
fa rm  and forest owners a n  opportun- 

■ ity to hav e  th e ir  la n d  va lued for 
tax a t io n  a t its fa rm  and  forest vaJ’te 
r a th e r  th a n  its fair m a rk e t  value. 
The Board did no t act t h a t  n igh t, bu t 
it did ask the County 's  p la n n in g  
s ta f f  to e s t im a te  w ha t a  land-use tax  
p ro g r am  would cos t a n d  rev iew  
a l te rna t iv es  for p re se rv ing  fa rm  and  
to res t iand. From  the effort th a t  
followed, th e  Coun ty  fo rm u la ted  a nd  
implem ented  an  ag r icu l tu ra l preser- 
v a t i r n  p rog ram  suecificallv su ited to 
its needs. Or, May 9, 1953, the  
Coun ty  estab lished, s ta r t in g  on Ju n e  
oU. 1953. a specia l ag r icu l tu ra l and  
f o r e s t a l  d i s t r i c t s  p r t  g r a m  t h a t  
allows o is tr ic ts  a s  smal' a s  25 acres.

P R E S E R V A T I O N  T E C H N I Q U E S  
S T U D I E D  

So th a t  the reade r  m ay  und e rs tan d  
why Fa ir fax  County came to focus 
upon ag r icu l tu ra l and  lo res ta l d is ­
tricts. a review of the C oun ty ’s 1981 
s 'udy  entit led “P rese rv ing  Agr icu l­
ture and Open Space in F a i r fa x  
C o u n t y "  is n eed ed .  T h i s  s t u d y
eva lu a ted  live land  preserva-

"j.ci-.c.-r* >i-tV.:nc ! « •  rttcnult; abnt-nce f i t  an 
’>- .v  ' :  this- a a t.o t '■<■ r tr.i- period M arch li*h3 

hi-a-nt t r  lb* * r...:;fu-u t h a t  n o n e

' - u .r . tw  ir,..t t-.r. n th  pt-nud. T h t
r . - >( t j uenct *  v  r . t .n t i. . . ' i* i'n s i*cu ’ »vi*ly, 

t  :-.e rtrsruar;. !:•*' .m-ci- l-i-int: No '-J. 
"  r. •' I*- ia v  It* v t . ‘ r.ur.i L iru ttcr..O ltiteo: 
i t.: . ><l Fiii.'tax,
r '.A—  .

tion techn iques, a nd  the  Board of 
Supe rv iso rs  used it in dec id ing w h a t  
course F a i r f a x  C oun ty  shou ld  pu r ­
su e1. In add i t io n  to th e  land-use tart, 
th e  C oun ty  s ta f f  s tud ied  ag r icu l tu ra l 
and  fo res ta l d istr ic ts, zoning, fee- 
simple acqu is i t ion , e a sem en t acqu i­
s i t io n ,  t r a n s f e r  o f  d e v e lo p m e n t  
r igh ts , a n d  t r a n s fe r  of deve lopm en t 
credits.

A t th e  ou tse t, a t te n t io n  focused on 
use-value tax a t ion ,  popu la r ly  know n 
a s  t h e  la n d- u se  t a x ,  s in c e  th i s  
techn ique  w as  know n  to the  public 
and  a llowed by  s ta te  law, C hap te r  15 
of T itle 58, Article 1.1 of th e  C jde of 
Virginia. T h i s  law  e n a b le s  local 
g o v e rnm en ts  to eva lu a te  lan d  for tax 
purposes in  acco rdance  w ith its use 
r a tn e r  t h a n  its  fa ir m a rk e t  value. 
Often, the  re su l t  is a s ign if ican t  
reduction in  rea l e s ta te  taxes, a nd  
th'S is th o u gh t  to a s s is t  the lard- 
owner in keep ing h is  land  in  its 
ex is t ing  ag r icu l tu ra l,  ho r ticu ltu ra l, 
forest, or open-space use by reduc ing  
h i s  o p e r a t i n g  cost. A c tu a l ly ,  th e  
land-use ta x  shou ld  be considered 
more as a tax-deferral p rog ram  th a n  
a rax-relief p ro g ram  because each 
landow ne r  who ch an g e s  h is  eligible 
land  to a  developed use m us t pay 
back a po r t ion  of the  taxes  from 
which he w as  relieved.

The s tu d v  de term ined th a t  if  the 
C o u n ty  a d o p t e d  a land-use  t a x  
o rd inance  th e  cost in the f irs t Fiscal 
year, 1933, would be as much as $1.1 
million for a n  o rd inance  a pp ly ing  
only to ag r icu l tu ra l  a nd  ho r t icu l tu ra l 
lands. S6.0 million for one app ly ing  
only to fo res t lends, an d  S7.2"miIiion 
for a p rog ram  app ly ing  to all four 
uses in c lud ing  open space. However, 
co s t w a s  n o t  th e  on ly  concern . 
Reports from o ther u rb an iz in g  local­
ities in Virginia-' as well a s  the 
ag r icu l tu ra l  p re se rva tion  literature, 
pa r t icu la r ly  a  report by the Council 
on E nv i ro nm en ta l  Quality, L’ntcx- 
ing Open Spocc.' ind ica ted  th a t  the 
im p lem en ta t ion  of a land-use tax

prog ram  alone, w i th ou t a ny  accom ­
p an y in g  deve lopm en t controls, was 
no t an  effective la n d  p re se rva tion  
technique. In  add ition, there was 
concern th a t  the local comprehensive 
p l a n  a n d  z o n in g  c ou ld  n o t  be 
considered in aw a rd in g  the  land-use 
tax  unde r  Article 1.1 of the  Code, 
th u s  a llow ing th e  p rog ram  to work 
sometimes a t  cross purposes w ith  the 
C oun ty ’s o the r  land-use p la n n in g  
and  regu la t ion  efforts.

T h e  a g r i c u l t u r a l  a n d  f o r e s t a l  
d i s t r i c t  w a s  a n o th e r  p re s e rv a t io n  
techn ique ava i lab le  to th e  County 
th rough 's ta te  leg isla tion, C hap te r  36 
of T itle 15.1 of the Code. U nde r  th is 
1977 act, as am ended , fa rm  and 
fores t la n d  owners vo lun ta r i ly  m ay  
app ly  to  the local gove rn ing  body to 
h av e  the ir la n d  p laced  in an  ag r icu l­
tu ra l an d  fores ta l district. Such a 
d is tr ic t is no t a zon ing  d is tr ic t bu t  a 
sp ec ia l  d e s ig n a t io n  for the  la n d  
in d ica t in g  t h a t  it is to con tinue in 
ag r icu l tu ra l a n d  fores ta l use and  
th a t  qua lify ing  la n d  c an  become 
eligible for the land-use tax. The 
local govern ing body m ay condition 
i ts  app rova l of a d is tr ic t  to the effect 
th a t  land  in the  d is tr ic t c an n o t  be 
developed to a t/U't e in tens ive  use 
t h a n  th e  e x i s t i n g  use  w h i l e  it 
r em a in s  in the  district. However, 
p rov is ions included in  the law allow 
landowne rs  to w i th d raw  their land 
from d is tr ic ts  upon concurrence of 
the local gove rn ing  body. E s t a b ­
lished d istr ic ts  m u s t be recognized 
by S ta te  agencies a n d  local govern ­
m en t so th a t  laws, policies, and  
actions, in c lud ing secu ring  certa in  
rights-of-way for public utilities, do 
not conflict w ith  the  con tinuance  of 
f a rm ing  and  forestry in the districts. 
T h e  lo c a l  g o v e r n i n g  b o d y  c a n  
consider such fac to rs  as the  ag r icu l­
tu ra l a nd  forestal s ign ificance of the 
land a n d  local development pa t te rn^  
and  needs, in decid ing whether to 
e s tab l ish  a district.

The concept of the ag r icu l tu ra l ar.d



:o m e  r a ’.yrax Countv  Board th a n  
th e  land-use ta x  a lo n e  s in c e  a 
res tr ic t ion  p reven t in g  deve lopm en t 
could be secur^o "* '.he s am e  time the  
d istr ic t w as e s tab l ished  and  since 
zon ing and  the  com prehensive  p lan  
could be used as fac to rs  to de te rm ine• O *>■ •« > • n ^  I *»v«'

pressures a re  high, and, because 
these a re a s  often c h a n g e  in sho r t 
pe r iods  of time, S e n a te  Biil 355 
specified eight y ea r s  as the limited 
effective period for a distric t. Th is  
con tra s ted  sha rp ly  w ith  a d is tr ic t 
b e ing  es tab l ished  for a n  ex tended

4Vt JC tu u C  > w» l C
f.....

j  c u u ,  a d  I tr l Z) i * i%l\V  S p L 'C i i lG G .
Only upon concurrence of bo th  the  
owners of land  ly ing  w ith in  the 
d is tr ic t a nd  the local gove rn ing  body 
cou ld a d i s t r i c t  be ren ew ed  for 
sub sequen t periods of e igh t years  
each.

Because these districts were strictly 
of local s ign ificance, th e  bill w as 
e n a b l in g  leg is la t io n ,  l e a v in g  the  
lo c a l  g o v e r n i n g  b o d y  to d ec id e  
w he th e r  o r n e t  to set up a  local 
d is tr ic ts  p rogram .

The proposa l rev iew  process, u s ing  
the Agricu l tu ra l a n d  Fo re s ta l D is­
t r i c t  A d v i s o r y  C o m m i t t e e ,  t h e  
P l a n n i n g  C o m m is s io n ,  a n d  th e  
Board of Superv isors, w a s  to be 
m uch the s am e  as unde r th e  1977 
law. Local d is tr ic ts  were to be crea ted 
by o rd inance, th e  p rov is ion s  of t h a t  
o rd inance  be ing  specified in  th e  bill. 
These s ta ted  th a t  th e  la n d  could no t 
be developed to a  more in ten s ive  use 
th a n  its ex is t ing  use, t h a t  it would be 
eligible for the land-use tax, a n d  th a t  
the d is tr ic t would be for a n  eight- 
yea r  period subject to renewal.

S ena te  Bill 355 allowed a l a n d ­
owner to w i th d raw  his land  from a 
d is tr ic t on ly if pe rm it ted  by the  local 
gove rn ing  body. Upon w ithd raw a l,  
the land  p rev iou s1/ in the distr ic t 
would become subject to roll-back 
taxes ar.d an  add i t io n a l  p en a l ty  in 
the am oun t  equal to two* t im e s ' th e  
fair-market-vafue taxes  de term ined 
in the  y e a r  following w ith d raw a l.  
The pen a l ty  for w i th d raw in g  from a 
local d is tr ic t was. therefore, g rea te r  
th a n  for w i th d raw in g  from  a  state- 

■ wide distr ic t, the  la t te r  only m ak ing  
roll-back tax es  app licab le  if use of 
the  la n d  is c h a n g e d  to a  n o n ­
qua lify ing  use.

The fac to rs  th a t  could be con s id ­
ered by the  local gove rn ing  body 
when decid ing to e s tab l ish  a loca’l 
d is tr ic t include severa l app licab le  to 
d is tr ic ts  e s tab l ished  under th e  1977 
Act; for example, the ag r icu l tu ra l  
a n d  fores ta l s ign if icance  of ia n d s  in 
ar.d a round  the district, the n a tu re  
and  ex ten t of land  uses o the r th a n  
active fa rm ing  a n d  forestry in ar.d 
a round  the district, and  local develop­
m en ta l  p a t t e r n s  an d  needs. THe 
la t te r  fac to r w as  fu r the r  c.nrifieri ir. 
S ena te  Biil 355. so th a t  e s tab l i s h ­
m en t o f '.oca! d is tr ic ts  could include 
the conside ra tion  of th e  C om p reh en ­
sive- P lan a n d  zoning. Two add itiona l 
factors for local d is tr ic ts  included the 
scenic and  h is to ric  fea tu res o: the 

- - : r . . . . lc r  f a r m s  are often land a n d  th e  env ironm en ta l  benefits

1977 Act was n e t  expected to be very 
useful in the C oun ty  because  the Act 
required a  500-acre m in im um  size. 
Consequently, since adop t ion  of the 
Act. only two d is tr ic ts  h a d  been 
s u c c e s s f u l l y  e s t a b l i s h e d  in  t h e  
County. T he  owners  o f  sm a l le r  fa rm s 
in F a i r f a x  Coun ty  were no t being 
benefited.

O th e r  techn iques  explored in the 
s tudy, in c lud ing  zoning, fee-simple 
a r .d  e a s e m e n t  a c q u i s i t i o n ,  a n d  
t r a n s fe r  of deve lopm en t r igh ts  a nd  
c red its , were o p t io n s  t h a t  would 
p ro v id e  lo ng e r- te rm  p r e s e r v a t i o n  
com pared  to the  land-use tax  a n d  
ag r icu l tu ra l a n d  fo res ta l distr ic ts . 
Z o n in g  te c h n iq u e s  a n d  e a s em e n t  
acqu is i t ion  were d e te rm ined  m os t 
l ikely of use to a rap id ly-urbaniz ing 
cour.ty where r em a in in g  fa rm s  a re  
s tm  11 a n d  scattered, b u t  conside rab le  
time was needed to set up such  
po ten tia l ly  ccr jv e rs ia l  a n d  expen ­
sive prog-ams. Therefore, a more 
timely solu tion to th e  im m ed ia te  
s i t u a t i o n  o f  c o n t i n u i n g  lo ss  o f  
fa rm land  in the  County was required; 
the F a ir fax  Coun ty  Board of S upe r ­
v isors decided to petit ion the  Genera l 
A ssemb ly  to allow e s tab l i s hm en t  of 
a g r i c u l tu r a l  a n a  fo re s ta l  d i s t r ic t s  
sm alle r  th a n  500 acres.

LING LEGISLATION
CREATED 

Sena te  Bill 355 w as  in troduced in 
tb.e 1932 se s s io n  o f th e  G ene ra l  
Assembly. Th is  bill p roposed a new 
law,'entitled "Local A gr icu l tu ra l a n d  
Fores ta l D is tr ic ts  Act." which would ' 
r-i;ow d is tr ic ts  as  small as 25 acres. A 
local gove rn ing  body wou ld  h av e  a n  
op tion to chouse a m in im um  d is tr ic t 
size .a rger  th a n  25 acres; however, 25 
acres was the sm a lle s t acreage th a t  
such  a body could use. The idea w as  
to allow local gove rnm en ts  to adop t 
sm a ii d is tr ic ts  th a t  would no t require 
recogn it ion  by s ta te  agencies. P re ­
sum ab ly . the A ssemb ly  h a d  chosen 
513 acres as a  m in im um  size for a 
d i s t r i c t  b e cau se  f a rm  a n d  fo res t 
art-a.s b e low  th i s  s iz e  w e re  no t 
r t n s x e r e d  c ;  su f f ic ie n t  " c r i t ic a l  
n :• w a r ra n t  S ta te  recognition.
.* '.ate ur.c local g o ve rnm en t laws, 
:. riicies. r.nd right-of-way acqu is i tion 

.lie:*- were r.ot proposed to be 
. ir. a grit. u .ru ra l r.nd 

; d.’.rtr.c:-? a? th ey  a re  in
• . ...-red unde r  the  1977

the ir  existing uses.
W hen considered by the AssembJv. 

S ena te  Bill 355 was' am ended  in 
severa l im po rtan t areas, The princi­
pal am endm en t effectively limited 
th e  a p p l i c a b i l i t y  o f  yh e  l a w  to 
Fa ir fax  County Sv defin ing "loca»

IS
o v e rm n g  oooy  or a n y  c o u n ty  
.aving an u rb an  county executive 

form of gove rnm en t . '"  Therefore, for 
the present, no o ther local govern ­
m en t can adop t a  local agricu l tu ra l 
and  i'orestal d is tr ic ts  program .

A no th e r  im p o r t a n t  am en d m e n t  
removed the necessity  for the local 
gove rn ing  body to g ra n t  app rova l of 
l a n d  w i th d r a w a l  from a d i s t r i c t  
d u r ing  its eight-year life. As adopted, 
the law  allows a n  owner to w i th d raw  
his land  upon h i s  request. The roll­
b ack tax  and  p en a l ty  provis ion was 
a llowed to rem a in  as proposed.

T h e  ‘‘L o c a l  A g r i c u l t u r a l  a n d  
Fo res ta l D is tr ic ts  Act" pa s sed  the 
G en e ra l  A ss em b ly  on M a r c h  11, 
1 9 8 2 ,  and  was s ign ed  in to law  by  the 
Governor on April 1 0 ,  1 9 8 2 .

COUNTY ORDINANCE 
CREATED

The  major ta s k s  a t  h a n d  for the 
coun ty  included se t t ing  the m in i­
m um  distr ic t size a n d  deve lopment of 
c ri te r ia  for e v a lu a t in g  applications, 
based  on the conside ra tion  of factors 
set fo r th  in the  law. R ecom m enda­
tions rega rd ing  these  issues were 
d*'-elopea th ro ugh  the efforts of both 
C un ty s ta f f  an d  a specially-formed 
committee of c itizens and  farmers, 
the Agr icu l tu ra l P la n n in g  Advisory 
Committee, a n d  presen ted to the 
C oun ty  Board of Superv isors  in  1 9 S 3  

in the  "A g r icu l tu ra l  a nd  Fores ta l 
D istric ts  O rd in an ce  Report."*

While the Local A gr icu l tu ra l and 
F o re s ta l  D is t r i c t s  Act h a d  been 
des igned w ith  F a ir fax  Coun ty  in 
m ind  and  Lad included provisions 
th a t  d is tr ic ts  could be as sm all as 25 
acres, additional research v. i;s needed 
to see if 25 acres v. as indeed the best 
m in im um  district size for the County. 
In a 1983 s ta f f  report, d a t a  on farm 
and  forest ac reage s  were updated. 
These  showed t h a t  a m a jo r i ty  of the 
C oun ty ’s farms a n d  forerr* conta ined 
fewer th an  100 ac res  and  th a t  m any 
were between 25 a n d  ~y. acres. In 
add ition, these  fa rm s and  forests 
were scattered, m ak in g  L in t  app l ica ­
t ions for d is tr ic ts  mad-.- up of land 
owned by more th a n  > r.e owner 
difficult. However, there v .s still the 
question of w he th e r  these scattered 
sm a ll fa rm s could ■••.- \-r n tr.icaily 
viable.
_ A s tudy  or eg a: .It:. . ' by
John son .  Auric...:-r: . . u id tn a to r  
te r th e  'L - n t u u ; - - C  ,.:tty. M ary ­
land. O tr ite  of :L Deveicp-
merit, determine , family of



., ot 524,500 from a 25-acre vege tab le  
a n d  fruit farm. The s tudy  concludes 
t h a t  . .o p po r tu n i ty  ex is ts  for 
successful fam ily ope ra t ion s  on a 
sm a ll ac reage ."0 U s in g  th is  s tudy  as 
well as o the r sources, M on tgomery 
County chose to base  i ts  ag r icu l tu ra l
•ereservatmn p rog ram  on a m in im um
pomery Coun ty  is located ad jacen t to 
Fairfax  County, and  th e  two counties 
a re  subject to some of th e  s am e  
development p ressu res  and  economic 
conditions, th e  conclusion was th a t  
25 acres would be a reasonab le  
m in im u m  f a rm  s iz e  in  F a i r f a x  
County. Th is  is especia lly true  s ince 
in tens ive  fru it a nd  vege tab le  produc­
tion is th e  k ind  of ag r icu l tu re  mos t 
likely to succeed in th e  County.

The.Local Agricultural and Forestal 
D is t r ic t s  A c t does n o t  spec ify  a  
m in im um  parcel size or fa rm  size. In 
o the r  words, under th e  Act, a d is tr ic t 
m ade  up of severa l sm a ll  fa rm s or 
fo re s t p ro p e r t ie s  h a v in g  d i f f e ren t  
ownersh ips, which to ge th e r  meet the 
m inirr .-m d is t r i c t  size, cou ld be 
allowed. However, the  County con ­
s idered 25 acres th e  m in im um  size 
for a s ign if ican t farm  or forest. The 
fa rm  o~ forest m ay be m ade  up of 
severa l ta x  parcels. However, all th e  
land  in the d is tr ic t n .u s t be owned
e ithe r by one owner or by owners 
w ho  a r e  m em be i 
im m ed ia te  familv.

bv ow 
th e  ss am e

The  c r i te r ia  deve loped  for th e  
e s tab l ishm en t and  review of d is tr ic ts  
were divided in to two grouos. The 
i tc a i  o rd inance  provides th a t  all 
distr ic ts  should rric-et ali of C riter ia  
G roup A and  at least two of C rite r ia  
G roup B. However, an  exception can  
be mad-.- to G roup A cr i te r ia  dea l ing  
w ith  the proper d e s ig n a t io n  of the 
land or. th*. C om prehen s iv e  P la n  if a t 
leas t th ree of C’ritc-ria Group B a re  
met.

Criteria Croup A: To be considered 
for •.;i.-:r:c: s ta tus, th e  land mu?t:
• bv a minimum, of 25 acres,
• lv- p redom inan t ly  ag r icu l tu ra l

and  to res ta l in use.
• be zoned for res iden tia l use w itn 

< a m in imum  lot size of two acres,
• bv shot*, p. on the Com prehens ive

P lan  for deve lopmen t th a t  is 
no more in ten se  th a n  2-acrc- 
res iden tia l lots.

• have surrounding lands p lanned
r ?:m:sar inton.-ities,

• have  a: least tu,.,-thirds of the
in a g r io  '••■ral use classi- 

li'.vU —i  L.iisS », 111, or I \  , as 
v tm - d  by the l  .F. Soil Con- 
v Si e.

■ :  ■ —  — : • c t  n s i - r v . s -

r. : -red !*y the I*--
i... r- .. i. -r.-.-i\lt;i .p, District.

im p ro v em en t s  or o t i tc r  evi- 
dence of com m itm en t to the 
p re sen t use.

Criteria Group B: T he  C o u n tv  
m u s t  consider w he th e r  th e  land:
• is p roducing fa rm  and/o r  forest

Trod u-c.s.
• is proviain*; o c ^ m c
• is an  h is to ric  site recognized by

the County .
• is zoned for five-acre lo ts or

larger.
• is sub ject to a p e rm an en t  open-

space easement, and
• is be ing  opera ted  so th a t  the

fa rm  or fo re s t ry  o p e ra t i o n s  
prac tice  un ique or every effec­
tive ag r icu l tu ra l be s t m a n a g e ­
m en t  practice.

ca lcula ted . However, the p lanner 
realized th a t  the re su l t in g ’ acreag- 
figure could lead to an  overestima 
tion of the cost, s ince all owners o 
ac reage qua lify ing  for th e  p rog ran  
probab ly  would n o t  apply.

In order to a ssess  the ir in te re s t ir
the nrotrrnrr.. a m ail su rvev w s s  ip " ’

torv

Severa l o f th e  cri te r ia  in G roup A 
w a r r a n t  som e  e x p la n a t io n .  W hile  
most would agree th a t  land s  in the 
d i s t r i c t  s hou ld  be p r e d o m in a n t ly  
a g r icu l tu ra l a nd  forestal in use, 
some m ig h t  quest ion  why lan d  in the 
d is tr ic t m ay  be zoned a n d  p lann ed  
for re s id en t ia l densities  as in te n se  as 
0.5 un i ts  per acre, or two-acre lots. 
T he  rea son  is t h a t  previous p la n n in g  
and  zon ing  ac tion  in the C oun ty  
r e s u l t e d  in  m a n y  f a rm s  in  th e  
no r th e rn  p a r t  of the C oun tv  being 
zoned for two-acre lots. M any  of 
these  f a rm s  would have  been exclud­
ed by a more s t r in g en t  s tand a rd .  
A reas of th e  C oun ty  p la n n ed  and  
zoned for two-acre lots often have  
developed in la rge  lots and  h av e  a 
semi-rural flavor. Therefore. F a ir fax  
Coun ty  chose two-acre-lot p la n n in g  
and  zon ing  as th e  maxi: un i res id en ­
t i a l  i n t e n s i t y  a llow* , C r i t e r i a  
d ea l ing  w ith  soil qualit a nd  conser­
v a t i o n  p l a n s  w e re  . t e n d e d  to 
promote good conserva tion  practices. 
These  p lan s  m us t include p la n s  for 
im p lem en t ing  ag r icu l tu ra l best m a n ­
ag em en t practices, the reby p rov id ­
ing inc reased  env ironm en ta l  bene­
fits h um  p rese rva t ion  of .the la rd .

N o t all fa rm s ar.d fores ts could 
meet all o f the c ri terions in G roup B. 
Most w ork ing  fa rm s and  producing 
fo re s ts  could m ee t th e  f i r s t  two 
criterions. The o the r  four criterions 
a l lowed un iq u e  p rope r t ie s  to be 
preserved, such a s  an  h is to r ic  farm  
zo n e d  fo r  low - in ten s i ty  u s e  b u t  
located in an  a re a  of the County  
p lann ed  for high-density develop­
men t ur a parcel of m a tu re  forest 
held by a conserva tion  group for 
env ironmen ta l, but not wood produc­
tion, purposes. f.

Cost was snil a po ten tia l issue for 
the local ag r icu l tu ia l  a nd  fores ta l 
d n e t . -  nr gram: llteremre. efforts 
t t t i v  m ade  to e s t im a te  w ha t the 
p rog ram  m igh t cost the C oun ty  in 
urr .ts  o: revenue loss and admtr.isj 
tratt*.e co.-ts. T he  ac reage  ol land

po ten tia lly  eligible fa rm  and  fores 
lan d  in ti­th e  County . Landowner, 
w e re  a sk e d  w h e t h e r  t h e y  wer« 
in teres ted in p a r t ic ip a t in g  * in th* 
local ag r icu l tu ra l a n d  fo res ta l dis 
t r ic t s  p rog ram . T h e  s u rv e y  alsi 
sough t other in fo rmation, pa r t icu la r  
ly a b o u t  w h a t  fac to rs  in f lu enc  
owners of fa rm  an d  forest land  ti 
c o n t in u e  f a rm in g  or p r a c t i c in f  
fores try in the County. A  resDonsi 
ra te  of 45 percent w as achieved. Thi 
resu l ts  showed tha t, am ong  the  25( 
owners of land qua l ify ing  for th< 
p rog ram  as proposed, 6r were willing 
to respond t h a t  they were interested 
in par t ic ipa ting . T h is  allowed a lov 
a n a  a h igh e s t im a te  of to ta l p rogran  
costs. The low estimate, representirq 
pa r t ic ip a t ion  of 4.230 acres, orojecter 
a to ta l cost of S349.000 for FY  1956 
T h e  h i g h  e s t im a t e ,  r e p re s e n t in g  
par t ic ipa t ion  of 19,436 acres, pro 
jected a to ta l cos t of S i .109.000 
E stim a te s  were m ade  for FY 193*: 
because th a t  is the  first budget-yea: 
t h a t  th e  full effects of the progmrr 
were expected to im pac t th e  County 
Actua l p rogram  costs are expected tc 
be a t  some level between the  low ar.c 
th e  h igh  e s t im a te ,  bu t p ro b ab h  
closer to the low estimate.

IMPLEMENTING THE 
ORDINANCE

S u p p o r t  for t h e  D rog ram  wai 
provided by the A gr icu l tu ra l P lan 
n ing  Advisory Committee, and  b} 
m a n y  c itizens a n d  f a rm e r s  wh< 
appeared  a t  public hea r ing s.  Tht 
Boards  of Superv isors  adopted tht 
o r d i n a n c e s  on M ay  P. 19c>3. ti 
become effective cr. -June 30, 1953 
The  f irs t  a p p l ic a t io n s  h a v e  beer 
subm it ted  and  are  in th e  review 
p ro ce s s .  T h i s  m e a n s  t h a t  sotni 
d istr ic ts  m ay  be e s tab l ished  in  tirm 
to affect tax  bills in 1954.

Experience w ith  th is  new p rog ran  
will indicate w he th e r  an  appropriate 
ba lan ce  h a s  been s truck bet wee: 
w h a t  is asked of the landowners  
t h a t  is. w h a t  deve lopmen t restric 
tions are required, a n d  w ha t benefit; 
the la n dow n e r  rece ives t h a t  wii 
a s s is t  him in keep ing h.s fa rm  o: 
f o r e s t  p ro p e r ty .  F a i r f a x  Coun t}  
hopes th a t th is new p rog ram  will a 
least slow the cc:.vc-:-; :: f i t s  ta rn  
a n d  fo res t lar.r. to e t h e r  uses 
a llow ing m a in ten ance  c-f th e  ava ila
U.It:itv oi ioca: t r . z . r e .  Ciea:: air
woodlands, a n c  wi.dk.fe.
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LAND
To a la rge degree, F a i r fa x  C oun ty ’s 

local ag r icu l tu ra l a n d  fo res ta l dis- 
t r u iS  reflect V irg in ia 's so lu tion to 
two problems th a t  th e  New  York 
leg is la tu re  h ad  to dea l w i th  in 197“ 
wnen enac ting  their f irs t a g r i c u l tu r e  
a n d  fo re s ta l  d i s t r i c t s  law . Bo th  
problems involved the  land: one its 
taxa t ion , th e  other its  pro tection . The 
former was a con s t i tu t ion a l  issue, 
th e  la t te r a ph ilosoph ic  m a tte r .  _

The  c o n s t i tu t io n a l  is su e  a r i s e s  
from word ing found in s ta te  con s t i tu ­
tions, inc lud ing word ing  in  A rtic le  X 
of the Consti tu tion  of V irg in ia : “All 
taxes . . . sha ll be un ifo rm  upon the 
sam e  class of sub jects w i th in  the 
te rr ito r ia l lim its of th e  au tho r i ty  
levy ing the tax  . . .."

Let's suppose th a t  a s ta te  a u th o r ­
izes land-use taxatic-’ on ly  for land  
ly ing in ag r icu l tu ra l a n d  foresta l 
districts, th a t  have : m in im um  of 500 
acres. In th a t  s ta te  the re  is a  county 
in  which the only o p e ra t in g  fa rm s

are two a a i r y  fa rm s tn a t  lie ten miles 
apart. One of these fa rm s to ta ls  1.000 
acres owned by one family, a n d  the 
o ther to ta ls  100 acres owned by 
ano th e r  fam ily . T he  fam ily w ith  the  
1,000-acre fa rm  app lies  to the coun ty  
for a n  a g r i c u l tu r a l  a n d  fo re s ta l
d is tr ic t and, after the  review process

 ----------------------------------- -  ~ . .  . .  a  j :. .

C b  kli u l x O l  l t , U ,  ti i Li A  t > « ̂  w t l C  t w i i v U  v| U  U  1 i 1 \

for land-use taxa t ion .
The lan d  of the 100-acre fa rm  is 

devoted to ag r icu l tu ra l use, bu t the 
ac reage  does no t meet the 500-acre 
c r i te r io n  a n d  no  a d jo in in g  la n d  
qualif ies to o rgan ize  a district. As the 
“au tho r i ty  levy ing the tax ," would 
th is  coun ty  meet th e  cri terion th a t  
"A ll tax es  . . . sha ll be un ifo rm  upon 
the s am e  c la ss  of tax ab le  sub jects  
w ith in  th e  te r r i to r ia l l im its "  o t  th e  
county? G enera l a g re em en t ex is ts  
th a t th e  an sw er  is no. T he  s i tu a t ion  
posed by th e  above example  w as 
faced by F a i r fa x  C ounty  a s  it s o u gh t 
to respond to it public in  1980.

To solve th e  un ifo rm ity  problem, 
th e  l a w  e n a c t e d  in  N ew  York 
provided t h a t  an c wner of lan d  ly ing  
in s i tu a t io n s  such a s  th e  100-acre 
da iry  fa rm  could con trac t w ith  th e  
local g ove rnm en t to keep h is  land  in 
the  qua l ify ing  use for e igh t years, 
the reoy enab lin g  th e  land  to become 
eligible for land-use taxa t ion . T h is  
fea tu re  of th e  New York law was 
om itted w hen  the Genera l A ssembly  
of V irg in ia  enac ted  in  1977 the law  
enab ling  iocal gove rnm en ts  to e s t a b ­
lish agricultural and  forestal districts 
of 500 acres or more.

The 500-acre-minimum dis tr ic t and  
the (Fairfax County) local ag r icu l­
tu ra l a n d  fores ta l d istr ic t (vis-a-vis 
the contract) reflect major differences 
in the ph ilosoph ic  position tak en  to 
protect a n d  re ta in  qua l ify ing  lan d  in 
ag r icu l tu ra l a nd  fores ta l use.

With the 500-acre-minimum d is ­
trict, th e  s ta te  p rov ides, am o n g  
others, r e s t r a in ts  on public in v e s t ­

m ent by all levels of governm ent. 
T h is  reduces th e  p ressure  on  the lar.d 
a nd  th e  gove rnm en t m akes a  comm it­
m en t to pro tect a n d  re ta in  th e  lan d  in 
ag r icu l tu ra l  a n d  fores ta l uses. T h is  is 
neither an  irrevocable nor a  "forevar" 
com m itm en t,  a s  th e  life o f  each 
d is t r ic t  is subject to period ic  rev iew .
e s taq i.an ing  su cn  a d is t r ic t  w ith  its 
in s t i tu t io n a l  r e s t r a in ts ,  g o ve rnm en t 
m ak e s  a long-term c om m itm en t to 
p ro tec t and r e t a in  th e  la n d  in the 
qu a l i fy in g  uses.

F o r  th e  local a g r i c u l t u r a l  and  
fo res ta l district, th e re  is no  com m it­
m en t  to pro tect th e  lan d  by r e s t r a in ­
ing  public in ve s tm en t,  a ’po in t Ms. 
Kilby m akes  in th i s  sen tence: "S ta te  
a n d  local g ov e rnm en t laws, policies, 
and  right-of-way acqu is i t ion  policies 
were no t proposed to be res tr ic ted  in 
local agricultura l a n d  forestal districts 
as  th ey  are in  d is t r ic ts  e s tab l ished  
unde r  th e  1977 law ."  Thus, th e  effect 
o f local ag r icu l tu ra l  ar.d forestal 
d is t r ic ts  (as w ;th  the  con trac t)  is to 
ex tend  land-u.e ta x a t io n  to qua lify ­
ing. eligible la n d  un t i l  su ch  time as 
the  C oun ty  (or, a s  in  F a i r f a x  County, 
the landowner) m ay  deem  it app ro ­
p r ia te  t h a t  the- la n d  ly ing  w ith in  a 
d is t r ic t  be devoted to deve loped uses.

V iews and comments  of the readers 
a re  welcomed and  should be addressed 
to L and : Issues a n d  P rob lems. Room 
323. Hutcheson Hall. V irg in ia  Tech, 
B lacksbu rg , ' rA  24061-0088.
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•'CHAPTER 5

INCENTIVES: RIGHT-TO-FARM
LEGISLATION*

I. INTRODUCTION

There is a basic incompatibility between many 
types of agricultUi J  z~ ivity and residential use. 
As city people begin to move into rural areas, 
they object to the smells, noises, dust, pesticides, 
and other by-prooucts o f operating a modern 
farm. These complaints can take several forms. 
A landowner may sue the farmer, claiming that 
his farm operations are a nuisance. He may try to 
persuade the local government to pass an or­
dinance limiting various farm activities. He may 
report the farmer to a county or state agency that 
is responsible for enforcing air o r water pollution 
control laws for the purpose o f  getting an order 
to end the offending farm practices.

Farmers find tha t defending themselves 
against such actions can be expensive, time- 
consuming and aggravating, even if they are 
successful. They have turned with increasing fre­
quency to their state -legislators for protection. 
The laws that have been passed in response have 
been called “ right-to-farm” laws. They  
recognize that just as new residents in a rapidly 
urbanizing area should be protected against the 
unhealthful and offensive odors o f  a nuisance, 
such as a large feedlot, that has become “ a right 
thing in the wrong place— like a pig in the parlor, 
instead o f the barn,” ' so too must farmers in 
agricultural areas be protected against legal ac­
tions by their neighbors and local governments 
arising from the fact that homes have been built 
in the wrong places— so that parlors open out on 
pigpens.
II. PU RPO SES A N D  C H A R A C TER IST IC S  
O F R IG H T-TO -FARM  LEG ISLA  TION

At least seventeen states, listed in Table 5-1, 
have adopted some form of right-to-farm legisla­
tion . 5 They fall into four major groups, each of 
which is based to a greater or lesser extent on a 
different prototype.

A. Laws Based on New York's Statute

New York’s law was enacted in 1971 and has 
served as a model for the Illinois, Oregon,

Virginia, and the Twin Cities Metropolitan Area
legislation. It provides:

No local government shall exercise any o f  its
powers ’" e ■ i  zt '

within an agricultural district in a manner 
which would unreasonably restrict o r regulate 
farm structures or farming practices in con­
travention of the purposes o f  the act unless 
such restrictions or regulations bear a direct 
relationship to the public health or safety.
As reported in Chapter 4, little explicit use has 

been made o f  the law, and there have no t been 
any judicial interpretations o f  its language. 
Regulations that restrict, farm structures and 
practices in support o f the purposes o f  the act arc 
permitted, as are regulations o f  lot size, subdivi­
sion, and partitioning that do not restrict farm 
structures or practices. Regulations tha t bear a 
direct relationship to the public health or safety 
are permitted by the law even though they 
unreasonably restrict farm structures and prac­
tices in contravention to the purposes o f  the act. 
(However, it is not clear how a local regulation 
could be constitutional if it regulates farm struc­
tures and practices in an unreasonable way.) 
Only regulations that protect the public morals 
or general welfare, such as certain provisions of 
zoning o rd in a te s ,  are curtailed by the law, and 
even then are Hv,rmissible if the restrictions they 
impose on farming are reasonable. This is specif­
ically recognized in Virginia’s leg's.ation. It is 
not clear exactly how a farmer would avail 
himself of the protections provided by the  act. 
Presumably, he could use it in a political way to 
persuade his local government not to adopt 
restrictive regulations. If he were unsuccessful in 
doing so, he might be able cither to  bring a 
declaratory judgment action to have the resulting 
ordinance declared invalid, or to use the law as a 
legal defense should the local government seek to 
enforce the ordinance against him. In such an 
event the judge would have to address the central 
and most difficult question presented by the act: 
How will the balance be struck between, on the 
one -''and, the extent to which the ordinance 
restricts a farming operation in contravention of 
th ' purposes of the agricultural districting law

* The principal author of tins chapter was John C. Keene.
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TABLE 5-1
r r  • — •(; w i — ' •

Laws Protecting Against Local Government 
Regulations _______  ___
Alabama (1930)
Delaware (1950)
Illinois* (1979)
Kentucky (19S0)
Louisiana (1973)
Maryland* (1977)
Minnesota (Twin Cities)* (1980)

New York* (1971) 
North Carolina (1979) 
Oregon (1973) 
Tennessee (1979) 
Virginia* (1977)

Laws Protecting Against State Regulations________
Tennessee (1979) Oregon* (1973)

Laws Protecting Against Private Nuisance Lawsuits
Alabama (19S0) 
Delaware (1980) 
Florida (1979) 
Georgia (1980) 
Kentucky (1980) 
Louisiana (1978)

Mississippi (1980) 
North Carolina (1979) 
Oklahoma (1980) 
Tennessee (1979) 
Washington (1979)

• The statute applies only in agricultural districts or, in the case 
of Oregon, in exclusive farm use zones.
** Some states provide more than one form of protection.

and, on the other, the degree to which the or­
dinance protects the public’s health and safety? 
The statute gives no guidance to assist in this 
delicate balancing process.

Oregon’s law does not extend its protections to 
farm practices that generate odor, dust, o r other 
materials that interfere with the use o f  lands ou t­
side the exclusive farm use zone. It also contains 
a specific disclaimer o f  any intent to limit the 
powers o f  all levels o f  government to protect the 
public’s health, safety, and welfare.

B. Laws Based on North Carolina’s Statute

North Carolina’s right-to-farm law takes a dif­
ferent approach in that it seeks to modify tradi­
tional principles o f the common law o f  nuisance. 
Some or all o f its provisions have been adopted 
by Alabama, Delaware, Florida, Georgia, and 
Kcnfieky and Louisiana. The law provides as 
follows:

Section 106-700. It is the declared policy o f the 
State to conserve and protect and encourage 
the development and improvement o f its 
agricultural land for the production o f  food

oth**-  •^r:cu!:: „ J  ................

agricultural land uses extend into agricultural 
areas, agricultural operations often become 
the subject o f  nuisance suits. As a result, 
agricultural operations are sometimes forced 
to cease ope ra t io n s .  M any o th e rs  are 
discouraged from making investments in farm 
improvements. It is the purpose o f  this Article 
to reduce the loss to the State o f its agricultural 
resources by limiting the circumstances under 
which agricultural operations may be deemed 
to be a nuisance.
Section 106-701. (a) No agricultural operation 
or any o f  its appurtenances shall be o r become 
a nuisance, private or public, by any changed 
conditions in or about the locality thereo f after 
the same has been in operation for more than 
one year, when such operation was no t a nui­
sance ai the time the operation began; pro­
vided, tha t the provisions o f  this subsection 
shall not apply whenever a nuisance results 
from the negligent or improper operation of 
any such agricu ltu ra l ope ra t io n  o r  its 
appurtenances.

(b) For the purposes o f  this Article, “ agri­
cultural ope ra t irn” includes, without limita­
tion, any facility for the production for com­
mercial purposes o f  crops, livestock, poultry', 
livestock products, or poultry products.

(c) The provisions o f subsection (a) shall 
not affect or defeat the right o f  any person, 
firm, o r corporation to recover damages for 
any injuries or damages sustained by them on 
account o f  any pollution of, or change in con­
dition of, the waters o f any stream or cn the 
account o f  any overflow o f  lands o f  ar.y such 
person, firm, or corporation.

(d) Any and all ordinances o f  any unit of 
local government now in effect or hereafter 
adopted that would make the operation o f  any 
such agricultural operation or its appurte­
nances a nuisance or providing for abatement 
thereof as a nuisance in the circumstance set 
forth in this section are and shall be nui- and 
void; provided, however, tha t the provisions 
of this subsection shall not apply whenever a 
nuisance results from the negligent or im- 
p.^pcr operation o f any such agricultural 
operation or any o f  its appurtenances. Pro-
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at the rime o f  commencement o f  the farm opera­
tio n , o '  in  c f r i? '  n o w ?

Third, it can be assumed that plaintiffs’ law­
yers will allege that the agricultural activity is a 
nuisance for reasons other than changed condi- 
**ons in *oca^’fv. P''*
w  s  »  • • - «  « ft l » .» , , a ̂  g • a J 4  • • a ak  » < W. m* mm • 4 k* a j  « » a W W  * • w  4 I

it started, they will a ttempt to demonstrate that 
the operation is using different farming techni­
ques, different fertilizers, pesticides, and her­
bicides, and generally thaf its technology has 
evolved over the years so th. it is now a nuisance 
without regard to changed conditions nearby. 
Thus, much of the protection hoped for will be 
lost. .

Fourth, the statute provides neighbors with a 
one-year period after the commencement o f  a 
fanning operation within which to attempt to 
have it declared a nuisance. The statute does not 
make it clear, however, whether this same right 
would be available in the event that a farmer 
adopts drastically different fanning techniques 
that produce a lot more noise, dust, or other 
environmental pollution. If this right is not avail­
able, then the statute exposes neighbors to 
serious health risks; if it is available, the law may 
have the effect o f  restricting the ability o f 
farmers to improve their farming techniques, 
and in any case, presents the issue o f how much 
change is necessary before the farmer loses the 
protection accorded by the law.

Fifth, the North Carolina statute and some o f 
its progeny withhold their protections from agri­
cultural operations that cause injury to others 
because of “ negligent” (Kentucky) or “ negligent 
or improper” (North Carolina, Alabama) con­
duct. Negligence is a different type o f  wrong 
from nuisance and has a completely different 
legal basis from the one on which nuisance is 
based, although certain acts may result in liabil­
ity for both negligence and nuisance. To put it 
simply, one person can recover damage from 
another for injuries resulting from negligence if 
he can prove that the other did not act as a 
reasonable person would have under all the cir­
cumstances. The main part o f the statute con­
cerns only nuisance liability and does not attempt 
to limit liability for damages caused by negli­
gence, so the language concerning negligence is

superfluous. Furthermore, it is not clear what the 
..— *.4. by improper.” i n e  word has 

no established legal meaning and could cover aB 
kinds o f  morally reprehensible actions. Thus, for 
example, if pesticides were causing a neighbor’s .
fr r *;tv  ^

XmXmm k*3gCS llOiji . . .  ••• « "*0 4 “ 4aW «• Jliiu
not prove negligence. In fact, maintaining a 
nuisance is a good example o f  “ improper” 
activity which is not negligent.

Finally, the law extends its protection to agri­
cultural operations even after the land on  which 
they operate has been annexed by a city, if the 
annexation takes places after the effective date of 
the act. The legislature made the judgment that 
even if the land around an agricultural operatic n 
becomes so urbanized that it is politically desu 
able to incorporate it into a city, the protection 
against municipal regulations based on change of 
conditions should continue. Such a long-term, 
universal protection for nuisance-like activities 
seems not to  take into account the varying condi­
tions which will be found across a  state.

C. Tennessee's Statute

Tennessee’s right-to-farm law is itself derived 
from feedlot laws that have been e n su ed  in 
states such as Wyoming and Iowa. Jt recognizes 
that air, water, and noise pollution are now 
governed by complex sets o f  federal and state 
regulations, as a result of the enactment o f  laws 
such as the federal Clean Air Act, Clean Water 
Act, the Resources Conservation and Recovery 
Act, and their state counterparts. The Tennessee 
statute applies only to feedlots, dairy farms, and 
egg production houses —  agricultural activities 
that are important to its economy and can gener­
ate serious concentrated air and water pollution. 
It provides that any such activity that is subject 
to the regulatory jurisdiction o f  the state depart­
ment o f health is insulated against liability for 
private nuisance if the activity is in compliance 
with state regulations and if the agricultural ac­
tivity started operations before the complaining 
neighbor bought or started using his property. If 
the operations are expanded, the original activity 
maintains its priority date and the new activity 
receives a priority da l"  as o f  the time it was 
estab.-.jhed.
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The statute also provides limited exemptions 
from state environmental regulations and local 
zoning and farm nuisance regulations. Feedlots, 
dairy farms, and egg production houses must 

firs*. v/its, 'eenlatiors and standards ap ­
plicable under a permit from the National rouu- 
tant Discharge Elimination System created by the 
federal Clean Water Act, second, with regula­
tions of the state Health Department and local 
governments that were in effect on April 1?., 
1979, the effective date of the act, and thira, with 
any such regulations that take effect before the 
agricultural activity is established. The activities 
are exempt from rules and regulations that are 
passed after the effective date o f  the law and 
the dale they began operation. The protected 
agricultural activities are also exempted from 
post-1979 zo.iing and anti-nuisance regulations 
that become applicable to them because a city 
has annexed the land on which they are 
conducted.

Tennessee’s approach recognizes that effec­
tive control over certain types o f  agricultural 
pollution rests in the hands o f  the state Depart­
ment o f  Health. On the one hand it applies a 
limited flrst-in-time, first-in-right principle tha t 
protects certain activities from changed state 
regulations. The only issue that this seems to 
raise is whether the state can permit certain types 
o f pollution that federal laws prohibit. On the 
other hand, the statute protects agricultural ac­
tivities that are complying with state rules from 
most, private nuisance suits and hostile local 
regulations. The law incorporates by reference 
the detailed environmental standards established 
by the Department o f Health. Operators o f  the 
designated agricultural activities must meet them 
in order to avoid nuisance liability and local 
regulation.

D. Laws Based on Washington's Statute

The laws o f  Washington and Oklahoma 
provide:

Agricultural activities conducted on farmland, 
if consistent with good agricultural practices 
and established prior to surrounding non- 
agricultural activities, are [conclusively, in 
Washington] presumed to be reasonable and 
do not constitute nuisance unless the activity

has a substantial adverse effect on the public 
health and safely.
If that activity is undertaken in conform ity 
with federal, state, and local laws and regula-

practice and not adversely affecting the public 
health and safety.
This approach incorporates by reference all 

the relevant federal, state, an;' local s tandards 
and insulates farm activities t tat are meeting 
them from nuisance liability to property owners 
who buy land or begin activity , <fter the s tart of 
the agricultural activity. Obviou; iy, an operation 
that was not would be exposed lo  administrative 
action as well. It does not attempt to deal with 
overly restrictive local ordinances. Even though 
federal and state environmental protection laws 
have largely supplanted local regulation and  es­
tablished minimum water and air quality s tand ­
ards, it is still possible that local governments 
may have the power to set standards that could 
have a serious impact on agricultural activities 
without providing commensurate p ro tec tion of 
the public health and safety. This possibility 
should be addressed in right-to-farm legislation.

E. Other Approaches

Some states, such as California, have not 
attempted to create a right to farm but have 
simply exempted certain types o f  agricultural ac­
tivities, such as burning, aerial spraying, and  the 
use o f pesticides, from certain requirements of 
their air pollution control laws.’ Mississippi’s 
law provides only that an agricultural opera tion 
that has been in existence for a year is immune 
from liability for public or private nuisance if 
the copaitions alleged to constitute a nuisance 
have existed substantially unchanged since the 
date the operation started. Expansions are ciu>- 
tled to their own priority date, as is the case in 
Tennessee.

In a recent proposal for a program for fa rm ­
land retention in New Jersey,9 it was suggested 
that the state should develop specifications of 
acceptable farm management practice that would 
both tell farmers what they could do w ithout ex­
posing themselves to liability for environmental 
pollution or nuisance, and at the same time p ro ­
tect the health and safety o f the s ta ted  residents.
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The proposal stressed that all o f  the following 
activities should be covered by right-to-faim 
legislation: growing crops and raising poultry 
and cattle; processing and marketing produce; 
applying fertilizers, pesticides and herbicides;

V l O O u i U H U j |  l Y i i k - i  S O .i

conservation facilities; designing farm struc­
tures; using water; burning in the. open; dis­
posing o f  organic wastes on  the farm; and p ro ­
viding supplies, p rocessing facilities, and 
markets near farming areas. The report sug­
gested that a special, non-adversary arbitration 
process be established that would handle com­
plaints about farm nuisance.

III. E FFE C T IV E N E SS  
There is, at the time o f writing, little evidence 

bearing on the effectiveness o f  the various types 
o f  right-to-farm legislation. This is at. least partly 
true because much o f  it has been enacted in the 
last year and a half. Serious questions o f  a prac­
tical and legal nature arise concerning many o f  
the statutes. Much can be learned from the ex­
perience with feedlots, where the environmental 
problems are severe and the need for protection

against local regulation and nuisance suits is 
great. Tennessee’s approach o f  identifying a 
small num ber o f  particularly one rous  or 
nuisance-like activities and granting them limited 
protections if they comply vdth state and federal' 
environmental regulations has much to com­
mend it. It recognizes, as does New Jersey’s 
farmland retention proposal, that to protect 
farmers against unreasonable environmental 
regulations and lawsuits, while at the same time 
protecting the public’s health and safety, re­
quires a cooperative public and  private effort in­
volving careful data-gathering and analysis, and 
preparation o f  a statement establishing balanced 
state level far a management practices. Condi­
tions will vary from state to state and from one 
part o f  a state to another. Clearly it is not an ap­
propriate undertaking for a judge in a private 
nuisance suit to determine what best manage­
ment practices are and to balance the needs of 
farmers against the needs o f  the non-farm 
public. Farm organizations and agricultural ex­
tension programs must play an importan t role in 
developing the kinds o f  protection tha t farmers 
are demanding.
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1 IN THE SENATE BY THE RESOURCES COMMITTEE

2 CS FOR SENATE B I L L  NO. 409 (Resources)

3 IN THE L EGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to a right to farm."

7 BE IT ENACTED BY THE LE G I S LATURE OF THE STATE OF ALASKA:

8 * Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul-

9 ture makes an important contribution to the economy of the state and that

10 the encouragement, development, improvement, and preservation of agricul-

11 ture will result in a general benefit to the health and elfare of the

12 people of the state. The legislature further finds that conflict between

13 agricultural operations and u r b a n and suburban land uses threatens the

14 permanent loss of agricultural land.

15 * Sec. 2. AS 09.45 is amended by adc.ng a new section to read:

16 Sec. 09.45.235. A G R I C U L T U R A L  OPERATIONS AS PRIVATE NUISANCES.

17 (a) An agricultural o p eration and an operation appurtenant to an

18 agricultural operation is not and does not become a private nuisance

19 by a changed condition that exists on neighboring land if the agricul-

20 tural operation has been in operation for more than three years and if

21 the agricultural operation was not a nuisance at the time the agricul-

22 tural operation began.

23 (b) The provisions of (a) of this section do not apply to a

24 nuisance resulting from improper or negligent conduct of agricultural

25 operations or operations appurtenant to an agricultural operation.

26 (c) The provisions of (a) of this section supersede a municipal

27 ordinance or regulation to the contrary.

-1- CSSB 409(R es)
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W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

BY THE C O M M U N I T Y  AND R EGIONAL 
IN THE HOUSE A F F A I R S  COMMITT EE

HOUSE J O I N T  R E S O L U T I O N  NO.

IN THE L E G I S L A T U R E  OF THE STATE O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SECOND S E S SION

.Relating to a joint legislativ e c o n f e r­

ence of the Yukon  L e g i s l a t i v e  Assembly, 

the N o r t h west T e rr itories Legislative 

Assembly, and the A l a s k a  State L e g i s l a­

ture .

BE JT R E S O L V E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

WHEREAS the State of A l a s k a  and the Y u k o n  T e r r i t o r y  are neighbors, 

sharing over 700 miles of i n t e r n a t i o n a l  boundary; and

WH EREAS A laska  and the Y u k o n  T e r r i t o r y  share r i c h  N ative and non- 

Na t i v e  cultures that long p r e d a t e  the e s t a b l i s h m e n t  of i n t e rnationa l b o u n d­

aries; and

WH EREAS A l a s k a  and the Y u k o n  T e r r i t o r y  share a common h a b i t a t  for 

caribou, salmon and other w i l d l i f e  resources; and

WH EREAS A l a s k a  and the Y u k o n  T e r r i t o r y  share the p o t e n t i a l  for d e v e l­

opment of tourism, h y d r o e l e c t r i c  power, and m i n e r a l  resources; and

WHEREAS A l a s k a  and the Y u k o n  T e r r i t o r y  have ma de c o operative a g r e e­

ments in the areas of t r a n s p o r t a t i o n  and tourism; and

WHEREAS Alaska, the Y u k ^ n  Territory, and the N o r t h w e s t  T e rritori es lie 

in or near the arctic and thus share common problems and challenges that 

can best be solved by greater commu n i c a t i o n  and c oope ration b e t w e e n  the 

state and territorial governments, r a t her than at the federal level; and

WHEREAS increased communication, and a mutual u n d e r s t a n d i n g  of our 

forms of government will foster impro v e d  international cooperation; and

WHEREAS in 1982 the A l a s k a  State Legis lature, the Yukon L e g i s l a r v̂<_ 

A s s e m b l y  and the No rthwest T e r r i t o r i e s  L e gisl ative A s s e m b l y  h e l d  a oin

- 1 -
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legislative c o n f e r e n c e  in order to foster such cooperation, a nd in 1983, 

1984, and 1986 th< A l a s k a  State L egis lature and the Yuk on Legislative 

A s s e m b l y  held simila r conferences; and

WHEREAS a d e l e g a t i o n  from the A l aska State Legislature was invited to 

meet w i t h  the Y u k o n  L e g i s l a t u r e  this year during the A r c t i c  W i n t e r  Games in 

Whitehorse, Y u k o n  Territory;

BE IT R E S O L V E D  that the A l a s k a  State L e g i s l a t u r e  invites m e mbers  of 

the Y uk on L e g i s l a t i v e  A s s e m b l y  and the N o r t h w e s t  T erritorie s Legislative  

A s s e m b l y  to m e e t  in Juneau, A l as ka during the F i r s t  Session of the F i f t e e n­

th State Legislature, b e t w e e n  J a n u a r y  and May 1987, for a joint conference; 

and be it

FURTHER R E S O L V E D  that the A l a s k a  State L e g i s l a t u r e  is e n c o u r a g e d  to

foster c o o p e r a t i o n  and friendshi p w i t h  the Y u k o n  L e g i s l a t i v e  A s s e m b l y  and

the Northwest T e r r i t o r i e s  L e g i s l a t i v e  Assembly b y  conti n u i n g  joint legisla-

—
tive conferences in years ahead.

A
COPIES of this r<‘solution shall be sent to all m e mbers  of the Yukon 

L e g i s l a t i v e  A s s e m b l y  anu the N o r t h w e s t  T er ritories L e g i s l a t i v e  Assembly.
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