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1 IN T H E  H O U S E  BY  C L O C K S I N  B Y  R E Q U E S T

2 H O U S E  B I L L  NO. 610

3 IN T H E  L E G I S L A T U R E  O F  T HE S T A T E  Of A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F or an  Act e n t i t l e d :  " A n  A ct r e l a t i n g  to the p o w e r  of e m i n e n t  d o m a i n  of a

7 h ome r ule m u n i c i p a l i t y . "

8 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A SKA:

9 * S e c t i o n  1. AS 0 9 . 5 5 . 2 5 0  is a m e n d e d  to read:

10 Sec. 0 9 . 5 5 . 2 5 0 .  C L A S S I F I C A T I O N  O F  E S T A T E S  A N D  L A N D  S U B J E C T  TO  BE

11 TAKEN. T h e  f o l l o w i n g  is a c l a s s i f i c a t i o n  of the e s t a t e s  a n d  r i ghts in

12 land s u b j e c t  to b e  t a k e n  f or p u b l i c  use:

13 (1) a fee simple, w h e n  t a k e n  for p u b l i c  b u i l d i n g s  or

14 g r o u n d s ,  or  for p e r m a n e n t  b u i l d i n g s ,  for r e s e r v o i r s  a n d  dams a nd

15 p e r m a n e n t  f l o o d i n g  o c c a s i o n e d  by  them, or  for an o u t l e t  f o r  a flow, or

16 a p l a c e  for the d e p o s i t  of d e b r i s  or t a i l i n g s  of a m i ne, or  when, in

17 the j u d g m e n t  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  [OR] the D e p a r t -

18 ment of T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s ,  or the g o v e r n i n g  b o d y  of

19 a h o m e  r u l e  m u n i c i p a l i t y ,  a fee s i m p l e  is n e c e s s a r y  for an y  of the

20 p u r p o s e s  for w h i c h  the d e p a r t m e n t ,  on  b e h a l f  of the state, o r  the h o m e

21 rule m u n i c i p a l i t y  is a u t h o r i z e d  by law to a c q u i r e  real p r o p e r t y  by

22 c o n d e m n a t i o n ;

23 ( i ) an e a s e m e n t  w h e n  t a k e n  f or any o t h e r  use;

24 (3) the right of e n t r y  u p o n  an o c c u p a t i o n  of land, a nd the

25 right to take f r o m  the land earth, g r avel, stones, trees, a n d  t i m b e r

26 as m a y  be n e c e s s a r y  for a p u b l i c  use.

27 * Sec. 2. A S  2 9 . 3 5 . 0 9 0  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to read:

28 (b) W h e n  a par t  of a p a r c e l  < ' lan d  is t a k e n  a n d  the r e m a i n d e r

29 is in a s h a p e  or c o n d i t i o n  that is of l i t t l e  v a l u e  to its owner, or
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1 gives rise to c l aims or l i t i g a t i o n  c o n c e r n i n g  s e v e r a n c e  or o t h e r

2 damage, a home rule m u n i c i p a l i t y  m a y  a c q u i r e  the w h o l e  p a r c e l  and m ay

3 sell the r e m a i n d e r  or e x c h a n g e  it for o t h e r  property.

4 (c) W h e n  p r o p e r t y  tha t  is d e v o t e d  to or h e l d  for a n o t h e r  p u b l i c

5 use for w h i c h  the p o w e r  of e m i n e n t  lomain m a y  be e x e r c i s e d  is t a k e n  by

6 a h o m e  r u l e  m u n i c i p a l i t y  f o r  a s t r eet, the h o m e  rul e  m u n i c i p a l i t y  may,

7 w i t h  the c o n s e n t  of the g o v e r n m e n t a l  b o d y  'n c h a r g e  of the o t h e r

8 p u b l i c  use, c o n d e m n  real p r o p e r t y  that is to be e x c h a n g e d  for the real

9 p r o p e r t y  taken. This s e c t i o n  d p e s  not limit the a u t h o r i t y  cf the h o m e

10 rule m u n i c i p a l i t y  to a c q u i r e  p r o p e r t y  f or that p u r p o s e  in a m a n n e r

11 o t h e r  t h a n  by c o n d e m n a t i o n .

12 (d) W h e n  the g o v e r n i n g  b o d y  of a h o m e  rule m u n i c i p a l i t y  d e c l a r e s

1.‘ by r e s o l u t i o n  that it is in  the bes t  i n t e r e s t  of the h o m e  r ule m u n i c -

14 i p a l i t y  to do so, the h o m e  rul e  m u n i c i p a l i t y  m ay a c q u i r e  by condem-

1.5 n a t i o n  or  o t h e r w i s e  p r i v a t e l y  o r  p u b l i c l y  o w n e d  land or a n  i n t e r e s t  in

16 it for the p u r p o s e  of e x c h a n g i n g  it f or p r i v a t e l y  or  p u b l i c l y  o w n e d

17 land that the h ome rul e  m u n i c i p a l i t y  is a u t h o r i z e d  by l aw to acquire.
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D E P T .  O F  C O M M U N I T Y  &  R E G I O N A L  A F F A I R S

OFFICE OF THE COMMISSIONER

A p r i l  14, 1 9 8 6  

( C o r r e c t e d )

P O S I T I O N  P A P E R

BILL SHEFFIELD, GOVERNOR

□ POUCHB
JUNEAU, ALASKA 99811 
PHONE: (907) 465-4700

□ 949 E. 3TH AVENUE. SUITE 400 
ANCHORAGE, ALASKA 99508 
PHONE: (907) 563-1073

RE: H B  610

S P O N S O R : R e p r e r e n t a t i v e  C l o c k s i n  b y  r e q u e s t

P r o g r a m  E f f e c ts of Bill

T h e  b i l l  c o n t a i n s  s e v e r a l  specific, a u t h o r i z a t i o n s  r e l a t i n g  to 

the e m i n e n t  d o m a i n  p o w e r s  o f  a h o m e  r u l e  m u n i c i p a l i t y .  U n d e r  
t h e  b i l l ,  a h o ~ e  r u l e  m u n i c i p a l i t y  is a u t h o r i z e d  to:

1. a c q u i r e  f e e  s i m p l e  t i t l e  in r e a l  p r o p e r t y  w h e n  the 
g o v e r n i n g  b o d y  so a c t s ;

2. a c q u i r e  a n  e n t i r e  p a r c e l  o f  l a n d  w h e n  it n e e d s
o n l y  p a r t  of it, a n d  t h e  r e m a i n d e r  is o f  l i t t l e  
v a l u e  to the o w n e r  or g i v e s  r i s e  to c l a i m s  or 
l i t i g a t i o n  c o n c e r n i n g  s e v e r a n c e  or o t h e r  d a m a g e ;

3. c o n d e m n  r e a l  p r o p e r t y  t o  b e  e x c h a n g e d  f o r  o t h e r
r e a l  p r o p e r t y  t a k e n  b y  e m i n e n t  d o m a i n  for u s e  as a 

s t r e e t ,  u p o n  a p p r o v a l  o f  t h e  g o v e r n i n g  b o d y ;  a n d

4. a c q u i r e ,  b y  c o n d e m n a t i  i or o t h e r w i s e ,  p r i v a t e l y
or p u b l i c l y  o w n e d  l a n d  or a n  i n t e r e s t  in it, for
t h e  p u r p o s e  of e x c h a n g i n g  it for p r i v a t e l y  or p u b ­

l i c l y  o w n e d  l a n d  t h a t  t h e  h o m e  r u l e  m u n i c i p a l i t y  
is a u t h o r i z e d  by l a w  to a c q u i r e ,  w i t h  the c o n s e n t  

of t h e  g o v e r n i n g  b o d y  b y  r e s o l u t i o n .

C o m m e n t s

T i t l e  29 d o e s  n o t  n o w  d i s t i n g u i s h  b e t w e e n  c l a s s e s  o f  m u n i c i p a l ­

i t i e s  w i t h  r e s p e c t  to t h e i r  a u t h o r i t y  to e x e r c i s e  e m i n e n t  
d o m a i n ,  e x c e p t  t h a t  s e c o n d  c l a s s  c i t i e s  m a y  e x e r c i s e  the p o w e r  
o n l y  u p o n  v o t e r  a p p r o v a l .

H B  6 1 0  s p e c i f i c a l l y  c o n f e r s  t h e  p o w e r  of e m i n e n t  d o m a i n  to h o m e  
r u l e  m u n i c i p a l i t i e s ,  w i t h o u t  m e n t i o n  of g e n e r a l  l a w  m u n i c i p a l­
it i e s .  B y  t h i s  s p e c i f i c  g r a n t i n g  o f  p o w e r s ,  it is p o s s i b l e  
t h a t  o t h e r  m u n i c i p a l i t i e s  ( i . e . ,  g e n e r a l  l a w )  c o u l d  be c o n ­
s t r u e d  n o t  to h a v e  th i s  p o w e r .  S p e c i f i c  r e f e r e n c e  s h o u l d  be 
m a d e  to g e n e r a l  l a w  m u n i c i p a l i t i e s  as w e l l ,  t o  p r e s e r v e  e q u i t y  
b e t w e e n  c l a s s e s  a n d  t y p e s  o f  m u n i c i p a l i t i e s  in t h e i r  a b i l i t y  to 

e x e r c i s e  e m i n e n t  d o m a i n .
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H B  610
A p r i l  14, 1 9 8 6  
P a g e  T w o

T h e  b i l l  is b e i n g  r e q u e s t e d  b y  t h e  M u n i c i p a l i t y  of A n c h o r a g e ,  
to a s s i s t  in the c i t y ' s  t i m e l y  a c q u i s i t i o n  of p r o p e r t y  for 

d e v e l o p m e n t  u n d e r  t h e  a c c e l e r a t e d  r o a d  p r o g r a m .  T h e  c i t y  f e e l s  
t h e  c h a n g e  in s t a t u t e  is n e e d e d  to s p e c i f y  a n d  u n d e r w r i t e  t h e i r  
a u t h o r i t y ,  a n d  to s i m p l i f y  p r o p e r t y  a c q u i s i t i o n .

T h e  e m i n e n t  d o m a i n  a u t h o r i t y  e x p r e s s e d  in T i t l e  9 of A l a s k a  

S t a t u t e s  is e v i d e n t l y  a n t i q u a t e d ,  a n d  w o u l d  b e n e f i t  f r o m  r e v i­
s i o n  a n d  c o n s o l i d a t i o n  of the r e l e v a n t  (i.e . ,  m u n i c i p a l )  
e l e m e n t s  i n t o  T i t l e  29. It m a y  b e  w o r t h w h i l e  to c o n s i d e r  t h e  

c r e a t i o n  o f  a u n i f o r m ,  c o m p r e h e n s i v e  c o n d e m n a t i o n  a c t  to 
r e p l a c e  e x i s t i n g  s t a t u t e .  H o w e v e r ,  t h e  D e p a r t m e n t  b e l i e v e s  

t h a t  t h e  p r i v a t e  l a n d o w n e r  m u s t  b e  a s s u r e d  f u l l  p r o t e c t i o n  a n d  
be a l l o w e d  to r e c e i v e  j u s t  a n d  f a i r  c o m p e n s a t i o n  f o r  l a n d  

a c q u i r e d  u n d e r  e m i n e n t  d o m a i n  p r o v i s i o n s .  W h i l e  the e x e r c i s e  
of e m i n e n t  d o m a i n  is a v i t a l  g o v e r n m e n t a l  f u n c t i o n ,  s u b s t a n t i a l  

j u s t i f i c a t i o n  for m e e t i n g  t h e  p u b l i c  i n t e r e s t  s h o u l d  be 
r e q u i r e d .  T h e  D e p a r t m e n t  is a l s o  w a r y  of u s e  o f  l a n d  e x c h a n g e s  

a s  a m e a n s  to c o m p e n s a t e  i n d i v i d u a l s  w h o s e  l a n d  h o l d i n g s  a r e  
s u b j e c t  to c o n d e m n a t i o n  a n d  t a k i n g .

In s h o r t ,  the e m i n e n t  d o m a i n  p r o c e s s  is o n e  of g o v e r n m e n t ' s  
g r e a t e s t  a n d  m o s t  f a r  r e a c h i n g  p o w e r s .  It n e e d s  to be h a n d l e d  

w i t h  s e n s i t i v i t y  a n d  a w a r e n e s s  to p r o t e c t ,  to t h e  g r e a t e s t  
d e g r e e  p o s s i b l e ,  t h e  r i g h t s  a n d  i n t e r e s t s  o f  p r i v a t e  l a n d o w n e r s .
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OFFICE OF THE COMMISSIONER
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BILL SHEFFIELD, GOVERNOR

□ PO UCHB
JUNEAU, ALASKA 99811 
PHONE: (907) 465-4700

□ 949 E. 36TH AVENUE, SUITE 400 
ANCHORAGE, ALASKA 99508 
PHONE: (907) 563-1073

P O S I T I O N  P A P E R

RE: C S  f o r  HB 610

S P O N S O R :  H o u s e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

P r o g r a m  E f f e c t s  of B i l l

T h e  b i l l  c o n t a i n s  a u t h o r i z a t i o n  r e l a t i n g  to t h e  e m i n e n t  d o m a i n  

p o w e r s .  S p e c i f i c a l l y  t h e  b i l l  p e r m i t s  m u n i c i p a l i t i e s  f e e  
s i m p l e  a c q u i s i t i o n  of p r o p e r t y  f o r  r o a d s .

C o m m e n t s

T h e  D e p a r t m e n t  d o e s  n o t  o p p o s e  t h i s  i e g l i s l a t i o n  a n d  h a s  no 
c o m m e n t s  o f  a s p e c i f i c  n a t u r e  to m a k e  o n  t h e  l e g i s l a t i o n .

T h e  o r i g i n a l  b i l l  w a s  r e q u e s t e d  b y  t h e  M u n i c i p a l i t y  of 
A n c h o r a g e ,  to a s s i s t  in t h e  c i t y ' s  t i m e l y  a c q u i s i t i o n  of 
p r o p e r t y  d e v e l o p m e n t  u n d e r  t h e  a c c e l e r a t e d  r o a d  p r o g r a m .
T h e  c o m m i t t e e  s u b s t i t u t e  s h o u l d  a c c o m p l i s h  t h e  s a m e  p u r p o s e  as 
t h e  o r i g i n a l  l e g i s l a t i o n .

E m i n e n t  d o m a i n  a u t h o r i t y  is c o n t a i n e d  in T i t l e  9 of A l a s k a  
S t a t u t e s .  it m a y  b e  w o r t h w h i l e  to c o n s i d e r  t h e  c r e a t i o n  of a 

u n i f o r m ,  c o m p r e h e n s i v e  c o n d e m n a t i o n  a c t  to r e p l a c e  e x i s t i n g  
s t a t u t e  t h r o u g h  c o n s o l i d a t i o n  of t h e  r e l e v a n t  (i.e., m u n i c i p a l )  
e l e m e n t s  of T i t l e  9 i n t o  T i t l e  29. H o w e v e r ,  t h e  D e p a r t m e n t  
b e l i e v e s  t h a t  the p r i v a t e  l a n d o w n e r  m u s t  b e  a s s u r e d  f u l l  
p r o t e c t i o n  a n d  be a l l o w e d  .o r e c e i v e  ju s t  a n d  f a i r  c o m p e n s a t i o n  
f o r  l a n d  a c q u i r e d  u n d e r  e m i n e n t  d o m a i n  p r o v i s i o n s .  W h i l e  the 
e x e r c i s e  of e m i n e n t  d o m a i n  is a v i t a l  g o v e r n m e n t a l  f u n c t i o n ,  
s u b s t a n t i a l  j u s t i f i c a t i o n  f o r  m e e t i n g  t h e  p u b l i c  i n t e r e s t  

s h o u l d  be r e q u i r e d .

In s h o r t ,  the e m i n e n t  d o m a i n  p r o c e s s  is o n e  of g o v e r n m e n t ' s  
g r e a t e s t  a n d  m o s t  far r e a c h . n g  p o w e r s .  It n e e d s  to be h a n d l e d  

w i t h  s e n s i t i v i t y  a n d  a w a r e n e s s  to p r o j e c t ,  to t h e  g r e a t e s t  
d e g r e e  p o s s i b l e ,  t h e  r i g h t s  a n d  i n t e r e s t s  o f  p r i v a t e  l a n d o w n e r o .
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Origina l sponsor: Clocksin by request

BY THE C O M M U N I T Y  AND REGIO N A L
IN THE H O U S E  AFFAIRS COMMITTEE

CS FOR HOUSE BILI, NO. 6(0 <C&RA)

IN THE L E GI STATURE OF THE STATE OF A L A S K A  

F OURTEENTH L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an Act entitled: "An Act p e r m i t t i n g  a fee simple interest in land to

be taken for roads through eminent domain."

BE IT ENACTE D B Y  THE L EGISL A T U R E  OF THE STATE OF ALASKA:

* S e ct ion 1. AS 09.55.250 is a m e nded to read: i

Sec. 09.55.250. CLASS I F I C A T I O N  OF ESTATES A N D  LAND SUBJECT TO EE 

TAKER. The following is a c l a s s ific ation of the estates and rights in 

land subject to be taken for p u b l i c  use:

( D  a fee simple, w h e n  taken for public bu ildings or 

grounds, or for permanent r o a d s , or for permanent buildings, for 

reservoirs and dams and permanent flooding occas i o n e d  by them, or for 

an outlet for a f*ow, or a place for the deposit of debris or tailings 

of a mine, or when, in the judgment of the Department of Natural 

Resources, or the D epartm ent of T r a n s portati on and Public Facilities, 

a fee simple is n e c e ssa ry for any of the purposes for w h i c h  the 

department, on behalf of the state, is authorised by law to acquire 

real pro perty by condemnation*

(2) an easement w h e n  taken for any other use;

(3) the right of entry up on an occupa t i o n  of land, and the

right to take from the land earth, gravel, stones, trees, and timber

as m a y  be n e c e ssary for a public use. t

-1- CSHB 6 1 0 (C&RA)
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O r i g i n a l  sponsor: Clocksin by request

BY THE C O M M U N I T Y  AND R E G I O N A L
IN T HE HOUSE AFFAIRS COMMITTEE

CS FOR HOUSE BIL L NO. 610 (C&RA)

IN T H E  L E GISLATURE OF T H E  STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A BILL

F o r  an A c t  entitled: "An Act permi t t i n g  a fee simple interest in land to

be taken for roads through eminent domain."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 09.55.250 i& amended to read:

Sec. 09.55.250. C L A S S I F I C A T I O N  OF ESTATES A N D  LAND S U BJ ECT TO BE 

TAKER. The following is a classif ication of the estates and rights in 

land subject to be frken for publi c use:

(1) a fee simple, w h e n  taken for public buildings or 

grounds, or for p ermanent r o a d s , or for permanent buildings, for 

reservoirs and dams and permanent flooding oc casioned by them, or for 

an outlet for a flow, or a place for the deposit of debris or tailings 

of a mine, or vhen, in the judgment of the Depar t m e n t  of Natural 

Resources, or the Departme nt of Tr ansportatio n and Public Facilities, 

a fee simple is n e c e s s a r y  for any of the purposes for w h i c h  the 

department, on be half of the state, is authorized by law to acquire 

real property by condemnationj j'y

(2) an easement w h e n  taken for any other use;

(3) the right of entry upon an occupatior$ of land, and the 

right to take f r o m  the land earth, gravel, stones, trees, and timber 

as m a y  be n e c e ssary for a public use.

- 1 - CSHB 6 1 0 (C&RA)
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Original sponsor: Clocksin by request

1
BY T H E  C O M M U N I T Y  AMD R E G I O N A L  

IN THE H O U S E  AFFAIRS C O M M I T T E E 1I
2 CS FOR HOUSE BI7.L NO. 6 1 C (C&RA)

1•
i

3 IN THE LEGISTATUF.E OF THE STATE O F  A L A S K A :i
|

4 F O U R T E E N T H  L E GISLATURE - SECOND SESSION

5 A  BILL

6 For an A ct entitled: "An Ac t p e r m i t t i n g  a fee simple interest in land to

7 b e  taken for roads through eminent domain."

8 BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

9 * Section 1. AS 09.55.250 is amen ded to read:

10 Sec. 09.55.250. C L A S S I F I C A T I O N  OF ESTATES A N D  I A N D  SUBJ ECT TO BE

11
TAKER. Tne following is c. c l a s sifica tion of the estates and rights in

12
land subject to b e  taken for p ublic use:

13
(1) a fee simple, w h e n  taken for p ublic buildings or

14
grounds, or for permane nt roads, or for permanen t buildings, for

15
reservoirs end dams and perm anent flooding o ccasion ed b y  them, or for

16
an outlet for a flow, or a place for the deposit of debris or tailings

17
of a mine, or when, in the judgment of the D e p a r t m e n t  of Natural

18
Resources, or the D e p a r t m e n t  of T r a n s p o r t a t i o n  and Public Facilities,

19
i fee simple is n e c e s s a r y  for any of the purposes for w h i c h  the

20
department, on behalf of the state, is a u t h o r ! y  law to acquire

21
real p r o perty  b y  condemnationj

22
(2) an easement w h e n  taken for any other use;

23 i
(3) the right of entry u p o n  an occupation of land, and the

24
right to take from the land earth, gravel, stones, trees, and timber

25
as m a y  be n e c e s s a r y  for a public use.

26

27

28

29
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REPRESENTATIVE DON CLOCKSIN
Alaska House of Representatives

MAJORITY LEADER

M  E M O R A  N  D U  M

1024 W E S T  SIXTH A V E N U E  
A N C H O R A G E ,  A L A S K A  99501 

(907) 274-4031

W H I L E  IN J U N E A U :  
P O U C H  V 

J U N E A U ,  A L A S K A  99811 
(907) 465-3704

TO: R e p r e s e n t a t i v e  P e t e r  G o l l  D A T E :  A p r i l  16, 1 9 8 6
C h a i r

C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  
C o m m i t t e e

F R O M :  R e p r e s e n t a t i v e  D o n  C l o c k s i n  S U B J E C T :  C S  S S H B  6 1 0
M a j o r i t y  L e a d e r

C S  S S H B  6 1 0  a d d s  " r o a d s "  t o  t h e  l i s t  o f  p r o j e c t s  f o r  w h i c h  a 
f e e  s i m p l e  i n t e r e s t  m a y  b e  t a k e n  i n  A S  0 9 . 5 5 . 2 5 0 ( 1 ) .  I t s  

e f f e c t  is t o  a l l o w  a l l  c o n d e m n i n g  a u t h o r i t i e s  t o  c o n d e m n  a f e e  
i n t e r e s t  f o r  a r o a d  p r o j e c t  r a t h e r  t h a n  a n  e a s e m e n t .

C u r r e n t l y  A S  1 9 . 2 0 . 0 1 0 - . 0 9 0  a s  w e l l  a s  A S  0 9 . 5 5 . 2 5 0 ( 1 )  a l l o w  
t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  t o  
c o n d e m n  f e e  i n t e r e s t  f o r  r o a d  p r o j e c t s .  T h a t  is t h e i r  
u n i v e r s a l  p r a c t i c e .  P l a t t i n g  a u t h o r i t i e s  a l s o  u n i f o r m l y  
r e q u i r e  t h a t  s u b d i v i s i o n  r o a d s  b e  d e d i c a t e d  t o  t h e  p u b l i c  in 
f e e  s i m p l e .  T h i s  b i l l  a l l o w s  c o n d e m n i n g  a u t h o r i t i e s  t o  t a k e  a 
f e e  i n t e r e s t  f o r  r o a d s  t h a t  f a l l  b e t w e e n  t h o s e  t w o  c a t e g o r i e s  
—  s t a t e  r o a d s  a n d  s u b d i v i s i o n s .  T h i s  w i l l  e v e n t u a l l y  p r o v i d e  
f o r  a g r e a t e r  u n i f o r m i t y  o f  i n t e r e s t s  o f  t h e  p u b l i c  i n  i t s  
t h o r o u g h f a r e s .

C S  S S H B  6 1 0  a l s o  r e m o v e s  a n  a m b i g u i t y  c r e a t e d  b y  t h e  c u r r e n t  
A S  0 9 . 5 5 . 2 5 0 ( 2 )  a n d  A S  1 9 . 2 0 . 0 1 0 - . 0 9 0  a s  t o  t h e  p o w e r  o f  
m u n i c i p a l i t i e s  t o  c o n d e m n  a  f e e  i n t e r e s t  f o r  r o a d s .  S i n c e  a l l  
r o a d s  c a n  b e  t a k e n  i n  fee, t h e r e  is n o  q u e s t i o n  a s  t o  t h e  
a u t h o r i t y  o f  a m u n i c i p a l i t y  t o  d o  so.

T a k i n g  a f e e  is n o t  u n f a i r  t o  t h e  l a n d o w n e r  o n  h i g h w a y  
p r o j e c t s  b e c a u s e  h e  d o e s  n o t  l o s e  a n y  s u b s t a n t i a l  i n t e r e s t s .  
U n d e r  A l a s k a  S u p r e m e  C o u r t  law, F i s h e r  v. G V E A . 6 5 8  P . 2 d  1 2 7  
( A l a s k a  1 9 8 3 ) ,  a r o a d  r i g h t - o f - w a y  e a s e m e n t  c a r r i e s  w i t h  i t  
t h e  r i g h t  t o  p l a c e  u t i l i t i e s  w i t h i n  t h e  e a s e m e n t .  T a k i n g  a 
f e e  i n t e r e s t  r e m o v e s  p o s s i b l e  a r e a s  o f  d i s p u t e  o v e r  g r a y - a r e a  
u s e  o f  r i g h t - o f - w a y  e a s e m e n t s ,  i . e . ,  u t i l i t i e s  n o t  
e n v i s i o n e d  a s  o f  t h e  d a t e  o f  t a k i n g ,  o r  o t h e r  p u b l i c  u s e s .  
T h u s ,  a l t h o u g h  a c o n d e m n o r  h a s  g r e a t e r  c e r t a i n t y  o f  f r e e d o m  o f  
u s e  w h e n  it t a k e s  i n  fee, t h e  l a n d o w n e r  h a s  n o t  e f f e c t i v e l y  
l o s t  a n y  g r e a t e r  r i g h t s  d u e  t o  t h e  d o m i n a n c e  o f  a  r o a d  
e a s e m e n t  a n d  i t s  u s e s  o v e r  p r o p e r t y .
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Ta k i n g  a fee interes t also removes any q u e s t i o n  of w h e t h e r  a 
ta xable interest r e m ains  in the land for t a x - a s s e s s m e n t  
p u r p o s e s  —  c l e a r l y  it is u n f a i r  to tax a l a n d o w n e r  for land 
u n d e r  a road even if h e  r e mains the fee owner and is 
t e c h n i c a l l y  the o w n e r  of t h e  record.
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From: M u n i c i p a l i t y  of Anchorage j p R n  0  f "V'ta ta(i|

c t  0 0 C5  p r & ^ ' a e  Ck cjOO<\
Date: April 9, 1986 , r i,

SiCi-Xc*.'^'C •i'T 0 "v “Vta i/"c a S^oi s 
s SSHB 610____________________ Hy^\A.c.'p£ i.< { c/ O'F

/\v\C V> a r c - a  e. "Y^e. opi':ot

d-f p a c G ^ p / e

•fof P o o l 5  , Heu/\ j

You have asked for a technical ex plan a t i o n  of the effect cf

SSHB 610. The following presents a brief explanation of its im­

pacts. Tamara Cook's analysis dated April 7, 1996 is concise and

accurate. The M u n i c i p a l i t y  offers the following as rationales for 

w h y  SSHB 610 s hould be adopted.

S e cti on 1 . Power to Take Fee Simple.
%

The purpose of the section is to clarify any ambiguities 

regarding the p ower of a m u n i c i p a l i t y  to condemn property in fee 

simple for road purposes. Although that power seems to be granted 

by AS 19.20.010-.090, its omission in AS 09.55.250(1) creates an 

unfortunate q u e stion as \ o whether the scope of a m u n i c ipality's 

power extends this far.

There should be little concern over a m u n i c i p a l i t y ' s  power

to condemn a road * fee s i m p i c . First, it is fai-„ to the land­

owner because it rem^ 'es the landowner from the title chain to the 

condemned property. Landowner*-1- concern* • over--pr-anria*;3-liability- 

cannot, be allayed if only an easement is taken; taking a fee in­

terest removes ouch a concern. One potential landowner in the

x



p a g e i  2
To : Representative Clocksin 
Prom: Municipality of Anchorage
Date: April 9, 1986
Re 1 SSHB 610

S p e n a r d - M c R a e  p r o j e c t  h a s  r a i s e d  t h i s  s p e c i f i c  c o n c e r n  d u r i n g  

s e t t l e m e n t  d i s c u s s i o n s .  T h e  c o n c e r n  w a s  t h a t  h e  m a y  be s u e d  if an 

a c c i d e n t  o c c u r r e d  o n  t h e  r o a d  a b o v e  h i s  fee i n t e r e s t .

Taxing a fee in terest a lso removes any question of whether

a t a x a b l e  i n t e r e s t  r e m a i n s  in t h e  l a n d  f o r  t a x - a s s e s s m e n t  p u r p o s e s  

—  c l e a r l y  it is u n f a i r  to t a x  a l a n d o w n e r  for l a n d  u n d e r  a r o a d  

e v e n  if h e  r e m a i n s  t h e  fee o w n e r .

T a k i n g  a fee is n o t  u n f a i r  to the l a n d o w n e r  on h i g h w a y  p r o ­

j e c t s  b e c a u s e  h e  d o e s  rot l o s e  a n y  s u b s t a n t i a l  i n t e r e s t s .  U n d e r

A l a s k a  S u p r e m e  C o u r t  law, F i s h e r  v. G V E A , 658 P. 2d 127 ( A l a s k a  

1983), a r o a d  r i g h t - o f - w a y  e a s e m e n t  c a r r i e s  w i t h  it the r i g h t  to 

p l a c e  u t i l i t i e s  w i t h i n  t h e  e a s e m e n t .  T a k i n g  a fee i n t e r e s t  r e -

moves possib le areas o f d ispute over gray-area uses of right-of- 

way easements, i . e . ,  u t i l i t i e s  not envisioned as of the date o f
t a k i n g ,  or o t h e r  p u b l i c  u s e s .  T h u s ,  a l t h o u g h  a c o n d e m n o r  h a s

greater certainty of freedom of use when it takes in fee, the

l a n d o w n e r  h a s  not e f f e c t i v e l y  lo s t  a n y  g r e a t e r  r i g h t s  d u e  to the

d o m i n a n c e  of a r o a d  e a s e m e n t  a n d  its us e s  o v e r  p r o p e r t y .

T h i s  s t a t u t e  d o e s  n o t  a l l o w  a c o n d e m n o r  to i n d i s c r i m i n a t e l y  

v:ake an i n t e r e s t  g r e a t e r  th<un n e e d e d  as the r e q u i r e m e n t s  of AS 

0 9 . 5 5 . 4 3 0 ( 7 )  s t i l l  r e q u i r e  a f i n d i n g  o f  c o m p a t i b i l i t y  w i t h  t h e  

g r e a t e s t  p u b l i c  g o o d  a n d  l e a s t  p r i v a t e  i n j u r y .  E x e r c i s e  of d i s ­

c r e t i o n  r e q u i r e s  a r e a s o n e d  d i s c r e t i o n  —  t h e  c o u r t s  w o u l d  not



From i

Date: April 9, 1986 
Re : SSHB 610

abide by a taking of a fee interest when lesser interests alone, 

i.e., drainage or electrical utility easements, fully serve the

condemnor's needs.

t
It is an anomaly that all roads in subdivisions are d e d i­

cated in fee simple to the public yet the ambiguity remains ,i in AS 

09.55.250 whether roads may be conde mned in fee. |t is also ano- 

malouo having ofcafce and muni eipal rondo sitting side by aids, each

with a different interest t a k e n  —  fee for the state and easements

for a municipality. SSHB 610 w o u l d  remove such anomalies.

i
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Original sponsor: C l o cksi n b y  request

B Y  THE C O M M UN ITY A ND REGIONAL
IN THE HOUSE A F F A I R S  COMMITTEE

CS F O R  HOU SE BILL NO. 610 (C&RA)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

FO U R T E E N T H  LEGIS L A T U R E  - S E C O N D  SESSION

A  BILL

For an Act entitled: "An Act relating to the p o w e r  of eminent domain of

m u n i c i p a l i t i e s ."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* Section 1. AS 09.55.250 is amended to read:

Sec. 09.55.250. CLASSI F I C A T I O N  OF E S T ATE S AND L A N D  SUBJECT t o  BE 

TAKEN. The fol lowing is a classi fication of the estates and rights in 

land subject to be taken for public use:

(1) a fee simple w h e n  taken for a road by a m u n i c i p a l i t y  or
err -fo r furr-os

a fee simple, w h e n  taken for public b u i l d i n g s  or g r o u n d s y ^ or for 

permanent buildings, for reservoirs and dams and p e r m ane nt flooding 

occasioned by them, or for an outlet for a flow, or a place for the 

deposit of debris or tailings of a mine, or when, in the j udgment of 

the Department  of N a tural Resources, or the D e p a r t m e n t  of T r a n s p o r­

tation and Public Facilities, a fee simple is n e c e s s a r y  for any of the 

purposes for w h i c h  the department, on b e h a l f  of the state, is 

a uthorized by l aw to acquire real property b y  condemnation;

(?) an easement w h e n  taken for a n y  other use;

(3) the right of entry upon an occupa t i o n  of land, and the

right to cake f r o m  the land earth, gravel, stones, trees, and timber

as may be n e c e s s a r y  for a public use.

-1- CSHB 6 1 0 (C&RA;



HOUSE 
COMMITTEE REPORT

(7)
D a t e  r e f e r r e d :  2 / 1 4 / 86

C O M M U N I T Y  A N D

F U R T H E R  R E F E R R A L S :  J U D I C I A R Y

D A T E :

T h e  R E G I O N A L  A F F A  o  C o m m i t t e e  h a s  c o n s i d e r e d  H B  6 1 0

" A n  A c t  r e l a t i n g  t o  t h e  p o w e r  o f  e m i n e n t  d o m a i n  o f  a h o m e  r u l e  
m u n i c i p a l i t y . "

a n d  r e c o m m e n d s :

] d o  p a s s  

] d o  n o t  p a s s

] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )  

] n o  r e c o m m e n d a t i o n

j / f  r e p l a c e  w i t h

a n d  r e c o m m e n d s

[ ] f u r t h e r  r e f e r r a l  t o  t h e

[ ] s a m e  t i t l e

[ ^ " ' ' n e w  t i t l e

C o m m i t t e e

a n d  a t t a c h e s :

S I G N I N G  DO P A S S

] l e t t e r  o f  i n t e n t  
] f i r s t  f i s c a l  n o t e  
] n e w  f i s c a l  n o t e  
] z e r o  f i s c a l  n o t e

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

\

_______ Is
C h a i r m a n
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