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BY  T H E  R E S O U R C E S  C O M M I T T E E  

CS F OR H O U S E  B I L L  NO. 428 (Re s o u r c e s )

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

6 Fo r  an  A ct en t i t l e d :  " An Act r e l a t i n g  to c o n t r o l l e d  l i v e s t o c k  d i s t r i c t s . "

7 BE  IT  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF ALASKA:

8 * S e c t i o n  1. AS 0 3 . 3 5 . 0 1 0  is a m e n d e d  to read:

9 Sec. 03 . 3 5 . 0 1 0 ,  C R E A T I O N  A N D  R E S T R I C T I O N  IN U S E  OF  C O N T R O L L E D

10 L I V E S T O C K  D I S T R I C T S .  E x c e p t  as p r o v i d e d  in ( b )  of this s e c t i o n ,  a

b o r o u g h  a s s e m b l y  [A D I S T R I C T  JUDG E ]  m a y  by  o r d i n a nce c r e a t e  a n d  estab-

12 lis h  a c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  w i t h i n  the [A C I T Y  O R  O R G A N I Z E D ]

13 b o r o u g h  [,0R IN O T H E R  S E T T L E D  A R E A S  OF  T H E  STATE,] as p r o v i d e d  in this

14 c h a p t e r ,  to c o n s i s t  of [ONE O R  M O R E  T O W N S H I P S  O R  P O R T I O N S  T H E R E O F  OR

15 OF] a c o n t i g u o u s  a r e a  of n ot less t h a n  1 , 2 8 0  acres. It is u n l a w f u l

16 f or a n y  d o m e s t i c  a n i m a l  to g r a z e  or run at: large w i t h i n  a c o n t r o l l e d

17 l i v e s t o c k  d i s t r i c t  u n l e s s  the d o m e s t i c  a n i m a l  is [ H E R D E D  ON  O P E N

18 P U B L I C  D O M A I N  AND] t e n d e d  by  a p e r s o n  an d  p r e v e n t e d  f r o m  g r a z i n g  or

19 r u n n i ng u p o n  p r i v a t e  roads or  h i g h w a y s  and p r i v a t e l y  o w n e d  land.

20 * Sec. 2. A S  0 3 . 3 5 . 0 1 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  t:o read:

21 (b) E a c h  c ity of any c l ass c o n s t i t u t e s  a c o n t r o l  .d l i v e s t o c k

22 d i s t r i c t .  Th e  a r e a  of a f o r m e r  cit y  of a ny class w i t h i n  a m u n i c i p a .

23 ity u n i f i e d  u n d e r  AS  2 9 . 6 8 . 2 4 0  - 2 9 . 6 8 . 4 4 0  c o n s t i t u t e s  a c o n t r o l l e d

24 l i v e s t o c k  di s t r i c t .  T he a r e a  of the s t ate that is not w i t h i n  a con-

25 t r o l l e d  l i v e s t o c k  d i s t r i c t  c o n s t i t u t e s  o p e n  p u b l i c  domain.

26 * Sue. 3. AS  0 3 . 3 5 . 0 2 0 ( a )  is a m e n d e d  to read:

27 Sec. 0 3 . 3 5 . 0 2 0 .  P E T I T I O N  T O  CREATE, ADD, O R  A B O L I S H .  (a) A

28 c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  m a y  be c r e a t e d  u p o n  p e t i t i o n  of  not

29 f e w e r  [LESS] tha n  10 [60 P E R  C E N T  O F  THE] r e s i d e n t  o w n e r s  or  [AND]
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1 l e s sees of c u l t i v a t e d  or  i m p r o v e d  lan d  w i t h i n  the a rea to be i n c l u d e d

2 in the district. The p e t i t i o n  s h all c o n t a i n  a s t a t e m e n t  of its pur-

3 pose, s h all d e f i n e  the b o u n d a r i e s  of t he a r e a  to be i n c l u d e d  w i t h i n

4 the d i s t r i c t ,  s h a l l  be s i g n e d  by the 10 [ R E Q U I S I T E  60 P E R  C E N T  OF  THE]

5 r e s i d e n t  o w n e r s  o r  [AND] l e s s e e s  w i t h i n  the a r e a  d e s c r i b e d ,  a n d  s h all

6 be f i l e d  w i t h  the b o r o u g h  c l e r k  [ D I S T R I C T  J U D G E ]  for the b o r o u g h

7 [DISTRICT] w i t h i n  w h i c h  the land is s i t u ated.

8 * Sec. 4. AS 0 3 . 3 5 . 0 2 0 ( c )  i £: a m e n d e d  to read:

9 (c) P o r t i o n s  of a d i s t r i c t  or  a n  e n t i r e  d i s t r i c t  m a y  be abol-

10 i s h e d  o r  e l i m i n a t e d  if 10 [60 P E R C E N T  OF  THE] o w n e r s  or [AND] l e s sees

11 of c u l t i v a t e d  o r i m p r o v e d  land w i t h i n  the d i s t r i c t  or the a r e a  affect-

12 ed p e t i t i o n  for the a b o l i s h m e n t , in w h i c h  e v ent the p r o c e d u r e  set out

13 in this s e c t i o n  for f o r m a t i o n  of a c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  shall

14 be f o l l o w e d  for d i s s o l u t i o n .

15 * Sec. 5. AS 0 3 . 3 5 . 0 3 0  is a m e n d e d  to read:

16 See. 03. 3 5 . 0 3 0 .  N O T I C E ,  H E A R I N G ,  A N D  O R D I N A N C E  [ORDER]. (aj

17 U p o n  r e c e i p t  of a p e t i t i o n  f or the e s t a b l i s h m e n t  of a c o n t r o l l e d

18 l i v e s t o c k  d i s t r i c t ,  the b o r o u g h  a s s e m b l y [ D I S T R I C T  JUDGE] s h a l l  set a

19 time fo r  h e a r i n g  the p e t i t i o n  not less t h a n  30 d a y s  a f t e r the r e c e i p t

20 of the p e t i t i o n  [ T H E R E A F T E R ] . N o t i c e  of the time and p l a c e  of the

21 h e a r i n g  and its p u r p o s e  s h a l l  be p o s t e d  in  n ot less t h a n  t h r e e  con-

22 s p i c u o u s  p u b l i c  p l a c e s  w i t h i n  the p r o p o s e d  d i s t r i c t ,  i n c l u d i n g  a post

23 office, for a p e r i o d  of at least 30 d a y s  b e f o r e  the h e a r i n g .  If t h ere

24 is no post o f f i c e  w i t h i n  t he p r o p o s e d  d i s t r i c t ,  t h e n  the n o t i c e  s h all

25 be p o s t e d  in two c o n s p i c u o u s  p u b l i c  p l a c e s  in  the p r o p o s e d  d i s t r i c t

26 a n d  in the post o c f i c e  n e a r e s t  the p r o p o s e d  di s t r i c t .

27 (b) If, at the h e a r i n g ,  the b o r o u g h  a s s e m b l y  [ D I S T R I C T  JUDGE]

28 finds that the p e t i t i o n  is s u f f i c i e n t  a n d  that n o t i c e  of the h e a r i n g

29 h as b e e n  given, it m a y  a d o p t  an o r d i n a n c e  [THE D I S T R I C T  J U D G E  S H A L L
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1 E N T E R  A N  ORDER] c r e a t i n g  a nd e s t a b l i s h i n g  the c o n t r o l l e d  l i v e s t o c k

2 d i s t r i c t  and d e s c r i b i n g  its b o u n d a r i e s .  T h e  b o r o u g h  c l e r k  [ D I S T R I C T

3 J U D G E  S H A L L  C E R T I F Y  T O  T H E  C L E R K  OF  T H E  S U P E R I O R  C O U R T  F O R  T H E  JUDI-

4 C I A L  D I S T R I C T  A  COP Y  OF  T H E  F I N D I N G S  A N D  ORDER. T H E  D I S T R I C T  J U DGE]

5 s h all s e n d  a c opy of *•' a o r d in a n c e  [ORDER] to the c o m m i s s i o n e r  of

6 n a t u r a l  r e s o u r c e s  [DIRECTOR, D I V I S I O N  OF  A G R I C U L T U R E ,  D E P A R T M E N T  OF

7 N A T U R A L  RESOURCES].

8 * Sec. 6. AS 03.35.040. is a m e n d e d  to read:

9 Sec. 03.35.040. L I A B I L I T Y  F O R  D A M A G E S ,  A N D  LIEN. (a) T he o w n e r

10 of land w i t h i n  a c o n t r o l l e d  l i v e s t o c k  d i s t r i c t ,  w h e t h e r  the l and is

11 f e n c e d  or  u n f enced,

12 (1) is e n t i t l e d  to recover, f r o m  the o w n e r  or  p e r s o n  h a v i n g

13 c u s t o d y  and c o n t r o l  of a d o m e s t i c  animal, f or a c t u a l  d a m a g e s  or in-

14 j u r i e s  [ANY INJURY] d o n e  or c a u s e d by the d o m e s t i c  anim a l  [IT] w h e n

15 g r a z i n g  or r u n n i n g  at l a rge w i t h i n  a c o n t r o l l e d  l i v e s t o c k  d i s t r i c t

16 c o n t r a r y  to the p r o v i s i o n s  of this chapter, an d

17 ( 2 >| has a lie n  u p o n  the d o m e s t i c  a n i m a l  f or the a m o u n t  of

18 the d a m a g e  done.

19 (b) A [HOWEVER, NO] c l a i m  for d a m a g e s  in e x c e s s  of £5_,J)00 [$50]

20 is not a l l o w e d  a g ainst any one a n i m a l  for any o ne trespass.

21 * Sec. 7. AS  0 3 . 3 5 . 0 7 0  is a m e n d e d  to read:

22 Sec. 03.35.070. D E F I N I T I O N S .  I n  [AS U S E D  IN] this c h a p t e r

23 (1) " d o m e s t i c  a n i m a l "  i n c l u d e s  goats, sleep, cattle, hors-

24 es a and swine;

25 (2) " o w n e r  of  land" m e a n s  a [ I N C L U D E S  A  F R E E H O L D E R ,  TENA

26 C O N T R A C T  V E N D E E  OR  OTHER] p e r s o n  in a c t u a l  p o s s e s s i o n  of land.
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I n t r o d u c e d :  5 / 8 / 8 5
Re f e r r e d :  C o m m u n i t y  & R e g i o n a l  
A f f a i r s  a nd R e s o u r c e s

1 IN T H E  H O U S E  BY  M A R R O U

2 H O U S E  B I L L  NO. 428

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  A ct e n t i tled: " An A ct r e l a t i n g  to g r a z i n g  d i s t r i c t s . "

7 BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SKA:

8 * S e c t i o n  1. AS 0 3 . 3 5 . 0 1 0  is a m e n d e d  to read:

9 Sec. 0 3 . 3 5 . 0 1 0 .  C R E A T I O N  A N D  R E S T R I C T I O N  IN U S E  OF C O N T R O L L E D

10 L I V E S T O C K  D I S T R I C T S .  A  d i s t r i c t  j u d g e  m a y  c r e a t e  a n d  e s t a b l i s h  a

11 c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  w i t h i n  a n  [A C I T Y  OR] o r g a n i z e d  b o r o u g h

12 [,] or  [IN] o t h e r  s e t t l e d  a r e a  [AREAS] of the state, as p r o v i d e d  in

13 this chapter, to c o n s i s t  of  on e  or m o r e  t o w n s h i p s  or  p o r t i o n s  of a

14 t o w n s h i p  [THEREOF] or  of a c o n t i g u o u s  a r e a  of not less t h a n  1 , 280

15 acres. It is u n l a w f u l  for a ny d o m e s t i c  a n i m a l  to g r a z e  or  r un at

16 large w i t h i n  a city or  c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  u n l e s s  the d o mes-

17 tic a n i m a l  is [ H E R D E D  ON O P E N  P U B L I C  D O M A I N  AND] t e n d e d  by a p e r s o n

18 an d  p r e v e n t e d  f r o m  g r a z i n g  u p o n  p r i v a t e  r o ads or  h i g h w a y s  a n d  pri-

19 v a t e l y  o w n e d  land.

20 * Sec. 2. AS  0 3 . 3 5 . 0 1 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

21 (b) E a c h  cit y  of a ny c l ass c o n s t i t u t e s  a c o n t r o l l e d  l i v e s t o c k

22 d i s t r i c t .  T he are a  of a f o r m e r  cit y  of any c l ass w i t h i n  a m u n i c i p a l -

23 ity u n i f i e d  u n d e r  AS 2 9 . 6 8 . 2 4 0  - 2 9 . 6 8 . 4 4 0  c o n s t i t u t e s  a c o n t r o l l e d
I

24 l i v e s t o c k  di s t r i c t .  T he a r e a  of the s t a t e  tha t  is n ot w i t h i n  a con-

25 t r o l l e d  l i v e s t o c k  d i s t r i c t  c o n s t i t u t e s  o p e n  p u b l i c  domain.

26 * Sec. 3. AS  0 3 . 3 5 . 0 2 0 ( a )  is a m e n d e d  to read:

27 (a) A  c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  m a y  be c r e a t e d  u p o n  p e t i t i o n

28 of n ot less t h a n  60 p e r c e n t  of  the r e s i d e n t  owners, and l e s s e e s  cf
l

29 c u l t i v a t e d  or i m p r o v e d  l a n d  w i t h i n  the are a  to be i n c l u d e d  in the



1 d i s t r i c t .  The p e t i t i o n  s h all c o n t a i n  a s t a t e m e n t  of its p u r p o s e ,

2 s h a l l  d e f i n e  the b o u n d a r i e s  of the a r e a  to be i n c l u d e d  w i t h i n  the

3 d i s t r i c t ,  s h a l l  be s i g n e d  by the r e q u i s i t e  60 perc'Vit of  the r e s i d e n t

4 o w n e r s  an d  l e s s e e s  w i t h i n  the a r e a  d e s c r i b e d ,  a nd s h a l l  be f i l e d  w i t h

5 the d i s t r i c t  j u d g e  for the d i s t r i c t  w i t h i n  w h i c h  the lanu is j i t uated.

6 * Sec. 4. AS 0 3 . 3 5 . 0 2 0 ( c )  is a m e n d e d  to read:

7 (c) P o r t i o n s  of a d i s t r i c t  or  a n  e n t i r e  d i s t r i c t  m a y  be abol-

8 isivid o r  e l i m i n a t e d  if 60 p e r c e n t  of the o w n e r s  a nd l e s s e e s  of cui-

9 t i v a t e d  or i m p r o v e d  lan d  w i t h i n  the d i s t r i c t  or  the a r e a  a f f e c t e d

10 p e t i t i o n  for the a b o l i s h m e n t ,  in w h i c h  e v ent the p r o c e d u r e  set out in

11 (a) of this s e c t i o n  f or f o r m a t i o n  of a c o n t r o l l e d  l i v e s t o c k  d i s t r i c t

12 s h a l l  be f o l l o w e d  f or d i s s o l u t i o n .
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Sect i o n  1 of the bill (copy enclosed) bars a city from having a 

l i v e s t o c k  district w i t h i n  its boundaries. Also, it adds the areas of 

cities to cont r o l l e d l i v estock di s t r i ct s  as places w h e r e  anim al s  mus t  be 

" tend e d  by a person and pr evented from graz i n g  upon... p r i v a t e ly  owned 

l a n d " .

Section 2 states that every city and unifi e d  m u n i c i p a l i t y  c o n s t i t u te s  a 

c ontrolled liv e s t o c k district. This extends c o n s i d e r a b l y  the area w h e r e  

pe o p l e  are r e q uired to tend their livestock.

Section 3 adds improved land to culti v a t ed  land, "the resident owners 

and lessees" of w h i c h  can v o t e  to form a l iv e s t o c k  district. This 

increases the number of eligible people, and could s i m p l if y  a for m a t i on  of 

a d i s trict by allowing house (or cabin) owners to vot e  as w e l l  as the 

farmers and ranchers.

Sect i o n  4 is the o p p osite of Section 3 and allows the ab o l i t io n  or 

e l i m i n at i o n  of a l i v estock district, as S e c t i o n  3 allows it to be created.

Further P o s sible C o mp r o m i s e s

(A)

A l l o w  op e n  range in certain w e l l  e s t a b l i s h e d area', (such as the Fox 

R i v e r  Valley), but require li v e s to c k  owners to contra, their animals 

w ithin, say, o n e- q uarter mil e  of State roads.

(B)

If a p e r s o n  does not have a State graz in g  lease , perhaps he/she should 

not be allowed to util iz e  open range.

(C)

A l l o w  ranchers to buy the. grazing leases that they've b e e n  using for 

decades, and then require them to fence it in. This was part of the 

re a s o n i n g behind HB 248 last y e a r  r e g arding U n i v e r s i t y - g r a n t  l a n d — a llow 

the f a r m e r / r a n c h er  to own the land.
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SUBJECT:

TO:

FROM:

Open range (Work Order No. 1A -0972)

Representati ve Andre Marrou

R i cha rd A. Bradley <7?
Legislative Counsel

You have requested an "overview" of the law relating to the 
responsi bilities of owners of cattle.

I gather that there have b e e n  at least two cases, b o t h  a r i s­
ing in the jurisd i c t i o n  of the Homer District Court, that 
have b e e n  concerned w i t h  these issues. The cases are the
O'Meara v. Anderson case that you provided me the pleadings
on and In re New Way Agriculture C o o p e r a t i v e , (3H0 83-264 
C I V ) . My information does not suggest w h i c h  w a y  the latter 
case was decided since all that I have is the Brief of the 
state opposing the creation of a controlled livestock d i s­
trict on the real p r o p e r t y  described in the petition. The 
decision in the N ew Wav Agriculture Cooperative case is not 
indicated but the state opposed the establishment of the 
controlled livestock district because of technical problems 
in the petition.

Judge Fuld's decision m a y  or m a y  not become a significant 
precedent for the future. But I have jome difficulties wi th 
the decision.

He concludes that A l a s k a  law, like the English common law, 
should "protect the interests of private property over that 
of the cattle owner." He is unable to distinguish betwe en 
trespassing cattle and trespassing oil company equipment or 
trespassing hunters.

He arrives at this con clu s i o n  from an essentially pure c o m­
mon law approach, that is, he finds the law under  AS 03.30 
confused and un helpful and legislative intent uncertain; he 
seems unaware of AS 03.35 (or fails to note its existence)
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and thus he is forced to find a solution in the uncodified, 
common law.

I think it is fair to state that the law is in a state of 
disrepair.

Two separate chapters of the law have dealt w i t h  the r e g­
ulation of cattle in this context. See former AS 03.30 
("Fences") and present AS 03. 3^ ("Grazing Districts"). Both 
are derived from the c o m p i l a t ... n of the laws in 19A 9 (ACLA 
1949) though I have not sought to determine w h i c h  is the 
m o r e  venerable; each is (or was) in its w a y  equally 
venerable.

The provisions of former AS 03.30 adopted the "fence-out" 
concept; before that lav; was largely repealed in 1977 (ch. 
55, SLA 1977), it p r o t ected the property owner w h o  fenced 
his property and kept the fence in repair according to stat­
uto r i l y  established standards (found in former AS 
03.30.010). In such a case, the owner of trespassing cattle 
was liable for resulting damages if the cattle were  to 
b r e a c h  the fence. Viewing AS 03.30 as the exclusive law on 
the subject, the area fenced under former AS 03.30 would 
therefore have ceased to be open public domain land and been 
exclud ed from the a p plic ation of the so-called Western 
common law rule.

The difficulty is that there is other law.

The provisions of AS 03.35 permit the establishment of 
"controlled livestock districts." In my view, a slightly 
(well, thoroughly) confused statement in AS 03.35.010 may 
reflect the intention of the legislature:

Sec. 03.35.010. CFEATION AND RESTRICTION IN USE OF 
CONTROLLED L I V E S T O C K  DISTRICTS. * * * It is unlawful 
for any domestic animal to graze or run at large within 
a controlled livestock district unless the domestic 
animal is h erded on open public domain and tended by a 
person and p r e v ented from grazing upon private roads or 
highways and privately ownea land.

7 ; I were to recast the quoted language into clearer prose,
1 would delete the phrase "herded upon open public domain 
and"; it would then read:
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It is unlawful for any domestic animal to graze or run 
at large w i t h i n  a controlled livestock district unless 
the domestic animal is tended by a p erson and prevented 
from grazing upon private roads or highways and 
privately owned land.

The result in this situation is not different from the 
situation u n d e r  AS 03.30 before its amendment in 1977.

I note that Gov ernor Hammond expressed concern in 1977 when 
the fence-out laws w e r e  repealed. See 1977 House Journal at 
1484. No us eful legislative history (beyond the governor's 
letter) appears to remain to indicate what was intended. 
Note, however, that w h i l e  the amendment to AS 03.30 deleted 
the option of the individual to erect a fence, AS 03.35 
continues to permit the establishment of a controlled live­
stock area by j u d i c i a l  decree.

In the area outside the controlled livestock area, open 
range conditions exJst. And, under AS 03.30 as it existed 
before the 1977 amendment, the area outside fences is an 
area of the "open public domain."

And while there are some suggestions about the status of the 
"common law" in A l a s k a  at this time (including the decision 
of Judge Fuld in 0 'Meara) , I believe that that suggestion is 
not altogether accurate. AS 03.35 has supplanted the 
"common law" by its enactment of a statutory framework that 
explicitly recognizes open range conditions except when a 
controlled livestock district has been established.

The statutory law in the state does not, however, have a 
fence- out aspect. In m y  view, that fact has no i m p lica­
tions for the common law and does not revive the common law.

Therefore, in m y  opinion, the law in Alaska is generally 
that the entire state is open range except ,:o the extent 
that c ontrolled l ivestock districts have bee^ established 
under AS 03.35. There are clear problems w i t h  t h i s 'result 
in urban areas but the law permits the es tablishment of con­
trolled livestock districts in these c i r c u m s t a n c e s . Note, 
moreover, that the legislature apparently i n t e n d e d  the con­
trolled livestock district to be the answer in urban areas 
since it is in these areas that AS 03.35.010 suggests that 
the districts be established. It is under this situation 
that I have reservations about the decision suggesting that 
the English common law rule applies in urban areas.
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Having said that, I note an existing problem w i t h  AS 03.35 
that may have been the basis for the state's opposition to 
the establishment of the controlled livestock district in 
the New Way Agriculture Cooperative case. The threshold 
requirement for the establishment of the district is that a 
certain n umber of the owners of "cultivated land" join in 
the petition. The term "cultivated" is not defined in AS 
03.35; if it really h-: s its usual meaning, it w o u l d  not 
likely be useful in urban areas-- but I suspect that it 
should be read as "improved" (or as "cultivate d or 
improved"). I confess that I am substantially rewriting the 
law as I say this and suggest that the legislature may wish 
to reconsider what was meant by the usage of the term.

And a general review of the lav; in both AS 03.30 and 03.35 
is timely.

If I may be of further assistance, please advise.

RAB:csh 
C 3/081
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O r i g i n a l  sponsor: M a r r o u

BY THE C O M M U N I T Y  AND
IN THE H OUSE R E G I O N A L  A F F A I R S  CO MMITTEE

CS FOR HOUS E BILL NO. 428 (C&RA)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SECOND S E S S I O N

A  BILL

For an Act entitled: '’An Act r e l a t i n g  to open p ublic range. "

BE IT E N ACTED BY THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* S e cti on 1. AS 03.35.010 is a m e n d e d  to read:

Sec. 03.35.010. C R E A T I O N  A N D  RES TRI C T I O N  IN USE OF C ONTROLLED 

L I V E S T O C K  D I S T R I C T S . (a) The state constitutes a c o n t r o l l e d l i v e­

stock district. A n  area of open p u b l i c  range m a y  be e s t a b l i s h e d  under

this chapter

(1) in the areas o u tsid e a borough  of the state; and

(2) in the areas o u t s i d e  a city or f o r m e r  city of any class

in a borough  of the state.

(b) A  district j udge m a y  create and e s t a b l i s h  open public range 

in the area outside a b o r o u g h  oi the state [A C O N T R O L L E D  L I V E S T O C K  

D I S T R I C T  W IT HIN A  CITY O R  O R G A N I Z E D  BOROUGH, OR IN O T H E R  SETTLED AREAS 

OF THE STATE,] as p r o v i d e d  in this chapter [, TO C O N S I S T  OF ONE OR 

M O R E  TOWNSHIPS O R  PORTI O N S  T H E R E O F  OR OF A  CONTIG U O U S  A R E A  OF NOT LESS 

THAN 1,280 ACRES].

(c) A  b o r o u g h  a s s embly m a y  b y  ordinance e s t a b l i s h  open public 

range in the areas outside a city or a former cit y of any class w i t h i n  

the borough as p r o v i d e d  in this chapter.

(d) It is u n l a w f u l  for any domestic animal to graze or r u n  at 

large w ithi n > co ntro l l e d  lives tock district [UNLESS THE DOMESTIC 

A N I M A L  IS V'. D E D  ON OPE N P U BLIC D O M A I N  AND T E N D E D  BY A P E R S O N  AND 

P R E V E N T E D  FROM G R AZING U P O N  P R I V A T E  ROADS OR H I G H W A Y S  A N D  PRIVATELY  

OWNED L A N D ] .

-1- CSHB 4 2 8 (C&RA)
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w o r k  d r a : WORK DRAFT WORK DRAFT’

* Sec. 2. AS 03.35 . 0 2 0  is r e p e a l e d  and r eenacted to ref*1*

Sec. 03.35.020. P E T I T I O N  T O  CREATE, ADD, O R  ABOLISH. (a) An 

area of open p u b l i c  r a n g e  m a y  be established on the p e t i t i o n  of not

range area o u t side a borough. The petition shall contain a stat ment 

of its purpose, shall define the boundaries o f  the area, shall be 

signed by 60 p e r c e n t  of the owners of land w i t h i n  the area described,

and shall be f i l e d  with the d i s tric t judge for the area w i t h i n  w h i c h

the land is situated.

(b) An ar ea of open p ublic range may be e s t a b l i s h e d  in an area 

outside the area of a ci ty or former city in a b o r o u g h  u p o n  p e t i t i o n  

of not fewer than  10 owners of lawd within the p r o p o s e d  o p e n  range 

area. The p e t i t i o n  shall c o n t a i n  a statement of its purpose, shall 

define the b o u n d a r i e s  of the area, shall be s i g n e d  by 10 owners of 

land w ithin the area described, and shall be fil ed w i t h  the b o ro ugh 

assembly.

(c) An a d d i t i o n  to an area of ope-> p ubli c range m a y  be made

under the proced u r e s  e s t a b l i s h e d  u n d e r  (a) and (b) of this s e c t i o n  if

the addition is c o n t i g u o u s  to an area  of open p u b l i c  range.

(d) All or a p o r t i o n  of an area of open public r ange m a y  be 

r e t u r n e d  to status as a c o n t r o l l e d  livestock d i s t r i c t  if the required 

n umber of the owners of land w i t h i n  the area a f f e c t e d  p e t i t i o n  for the 

change. If a p e t i t i o n  is filed r e q u e s t i n g  a change, the p r o c e d u r e  set 

out in (a) and (b) of this s e c t i o n  for fo rmation of an area or open 

public  range shall be followed.

* Sec. 3. AS 03.35.030 is a m e n d e d  to read:

Sec. 03.35.030. NOTICE, HEARING, AND O R D E R  OR O R D I N A N C E . (a)

Upon receipt of a p e t i t i o n  for the establishmen t of an area of open 

public range in an area o u tsid e of a b o r o u g h  of the state [ A

less than 60 p e r c e n t  of the owners of land w i t h i n  the p r o p o s e d  open

CSHB 4 2 8 (C&RA) - 2 -



CONTRO L L E D  L I V E S T O C K  DISTRICT], the district j u d g e  shall set a time 

for hearing the p e t i t i o n  not less than 30 days a fter the r e c e i p t  of 

the petition [THEREAFTER].

(b) Upon r e c e i p t  of a p e t i t i o n  for the e s t a b l i s h m e n t  of an area 

of open public r a n g e  in an area w i t h i n  a b o r o u g h  of the ^ t a t e , the 

b o r o u g h  assembly shall set a time for hearing the p e t i t i o n  not less 

than 30 days a f t e r  the r e ceipt of the petition.

(c) Notice of the time and place of the h e a r i n g  and its purpose 

shaTl be posted in not less than three conspi c u o u s  p u b l i c  places 

w i t h i n  the p r o p o s e d  area [DISTRICT], including a post office, for a 

p e r i o d  of at least 30 days b e f o r e  the hearing. If there is no post 

o ffice within the p r o p o s e d  a r e a [ D I S T R I C T ] , then the n o t i c e  shall be 

p o s t e d  in two c o n s p i c u o u s  p ublic  places in the p r o p o s e d  area [DIS­

TRICT] and in the post office n e a r e s t  the p r o p o s e d  area [ D I S T R I C T ] .

(d) If, at the hearing, the district judge finds that the p e t i­

tion is sufficient and that n o t i c e  of the h e a r i n g  has b e e n  given, the 

distric t judge s hall enter an o r d e r  creating and e s t a b l i s h i n g  the area 

of open public r a n g e  [CONTROLLED L I V E S T O C K  DISTRICT] and describing  

its boundaries. The district j u d g e  shall [CERTIFY TO THE C L E R K  OF THE 

S U P E R I O R  COURT F O R  THE J U D I C I A L  D I S T R I C T  A  COPY OF THE F I N D I N G S  AND 

ORDER. THE D I S T R I C T  J UDGE SHALL] send a copy of the o rder to the 

commiss ioner of n a t u r a l  resources [DIRECTOR, D I V I S I O N  OF AGRICULTURE, 

D E P A R T M E N T  OF N A T U R A L  RESOURCES].

(e) If, at the hearing, the b o rough a s s e m b l y  finds that the 

p e t i t i o n  is suffi cient and that n o t i c e  of the h e a r i n g  has b e e n  given, 

i t  m a y  adopt an o r d i nance c r e a t i n g  and establi shing the area of o p en 

p u b l i c  range and describing its boundaries. T h e  b o r o u g h  clerk shall 

send a copy of the ordi nance to the commissioner of n a t u r a l  resources.

Sec. 4. AS 03.35. 040 is a m e n d e d  to read:

- 3 - CSHB 4 2 8 (C&RA)



Sec. 03.35.040 . L I A B I L I T Y  F O R  D A M A G E S , A N D  LIEN. (a) The owner 

of land w i t h i n  a c o n t r o l l e d  livestock district, w h e t h e r  the land is 

f e nce d or unfenced,

(1) is e n t i t l e d  to recover, from the owner or p e r s o n  having

custody  and control of a domestic animal, for actual damages or in­

juries [ANY INJURY] done or c aused by the domestic animal [IT] when

gr a z i n g  or r u nning at large w i t h i n  a contro l l e d  l i v e stock district

c o n t r a r y  to the provis i o n s  of this chapter, and

(2) has a lien u p o n  the domestic animal for the amount of 

the damage d o n e .

(b) A  [HOWEVER, NO] cl aim for damages in excess of $5,000 [$50] 

is not allowed against any one animal for any one trespass.

* Sec. 5. AS 03.35.070 is amended to read:

Sec. 03.35.070. DEFINITIONS. In [AS U S E D  IN] this chapter

(1) "domestic animal" includes goats, sheep, cattle, h o r s­

es^ and swine;

(2) "owner of land" means a [INCLUDES A  FREEHOLDER, TENANT, 

C O N T R A C T  VENDEE OR OTHER] p erso n in actual p ^session of land.

CSHB 4 2 8 (C&RA) - 4 -
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Original sponsor: Marrou

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 428 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to controlled livestock districts."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 03.35.010 is amended to read:

Sec. 03.35.010. CREATION AND RESTRICTION IN USE OF CONTROLLED

L IVESTOCK DISTRICTS. Except as provided in (b) of this section, a 

borough assembly [A DISTRICT JUDGE] may by ordinance create and

establish a controlled livestock district w ithin the [A CITY OR 

ORGANIZED] borough [,OR IN OTHER SETTLED AREAS OF THE STATE,] as 

provided in this chapter, to consist of [ONE OR MORE TOWNSHIPS OR

PORTIONS THEREOF OR OF] a contiguous area of not less than 1,280

acres. It is unlawful for any domestic animal to graze or run at 

large within a controlled livestock district unless the domestic

animal is [HERDED ON OPEN PUBLIC DOMAIN AND] tended by a person and

prevented from grazing or r u nn ing upon private roads or highways and

privately owned land.

* Sec. 2. AS 03.35.010 is amended by adding a n e .* subsection to read:

(b) Each city of any class constitutes a controlled livestock 

district. The area of a former city of any class w i t h i n  a

municip ality u m f l a d  under AS 29.6S.2-iC — 29.62.440 constitutes a

controlled livestock district. The area of the state that is not

w ithin a controlled livestock district constitutes open public domain.

* Sec. 3. AS 03.35.020(a) is amended to read:

Sec. 03.35.020. PETITION TO CREATE, ADD, OR ABOLISH. (a) A

controlled livestock district may be created upon petition of not

-1- CSHB 4 2 8 (Res)
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f e w e r  [ L E S S ]  t h a n  J_0 [ 6 0  P E R  C E N T  O F  T H E ]  r e s i d e n t  o w n e r s  o r  [ A N D ]  

l e s s e e s  o f  c u l t i v a t e d  o r  i m p r o v e d  l a n d  w i t h i n  t h e  a r e a  t o  b e  i n c l u d e d  

i n  t h e  d i s t r i c t .  T h e  p e t i t i o n  s h a l l  c o n t a i n  a  s t a t e m e n t  o f  i t s  p u r ­

p o s e ,  s h a l l  d e f i n e  t h e  b o u n d a r i e s  o f  t h e  a r e a  t o  b e  i n c l u d e d  w i t h i n  

t h e  d i s t r i c t ,  s h a l l  b e  s i g n e d  b y  t h e  _10 [ R E Q U I S I T E  6 0  P E R  C E N T  O F  T H E ]  

r e s i d e n t  o w n e r s  o r  [ A N D ]  l e s s e e s  w i t h i n  t h e  a r e a  d e s c r i b e d ,  a n d  s h a l l  

b e  f i l e d  w i t h  t h e  b o r o u g h  c l e r k  [ D I S T R I C T  J U D G E ]  f o r  t h e  b o r o u g h  

[ D I S T R I C T ]  w i t h i n  w h i c h  t h e  l a n d  i s  s i t u a t e d .

*  S e c .  4 .  A S  0 3 . 3 5 . 0 2 0 ( c )  i s  a m e n d e d  t o  r e a d :

( c )  P o r t i o n s  o f  a  d i s t r i c t  o r  a n  e n t i r e  d i s t r i c t  m a y  b e  a b o l ­

i s h e d  o r  e l i m i n a t e d  i f  H )  [ 6 0  P E R C E N T  O F  T H E ]  o w n e r s  o r  [ A N D ]  l e s s e e s  

o f  c u l t i v a t e d  o r  i m p r o v e d  l a n d  w i t h i n  t h e  d i s t r i c t  o r  t h e  a r e a  a f f e c t  

e d  p e t i t i o n  f o r  t h e  a b o l i s h m e n t ,  i n  w h i c h  e v e n t  t h e  p r o c e d u r e  s e t  o u t  

i n  t h i s  s e c t i o n  f o r  f o r m a t i o n  o f  a  c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  s h a l l  

b e  f o l l o w e d  f o r  d i s s o l u t i o n .

*  S e c .  5 .  A S  0 3 . 3 5 . 0 3 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 3 . 3 5 . 0 3 0 .  N O T I C E ,  H E A R I N G ,  A N D  O R D I N A N C E  [ O R D E R ] .  ( a )  

U p o n  r e c e i p t  o f  a  p e t i t i o n  f o r  t h e  e s t a b l i s h m e n t  o f  a  c o n t r o l l e d  

l i v e s t o c k  d i s t r i c t ,  t h e  b o r o u g h  a s s e m b l y  [ D I S T R I C T  J U D G E ]  s h a l l  s e t  a  

t i m e  f o r  h e a r i n g  t h e  p e t i t i o n  n o t  l e s s  t h a n  3 0  d a y s  a f t e r  t h e  r e c e i p t  

o f  t h e  p e t i t i o n  [ T H E R E A F T E R ]  . N o t i c e  o f  t h e  t i m e  a n d  p l a c e  o f  t h e  

h e a r i n g  a n d  i t s  p u r p o s e  s h a l l  b e  p o s t e d  i n  n o t  l e s s  t h a n  t h r e e  c o n ­

s p i c u o u s  p u b l i c  p l a c e s  w i t h i n  t h e  p r o p o s e d  d i s t r i c t ,  i n c l u d i n g  a  p o s t  

e f f i e v j ,  f o r  a  p e r i o d  o f  a t  I t . a s t  3 0  d a y s  b e f o r e  t h e  h e a r i n g .  I f  t n e r e  

i s  n o  p o s t  o f f i c e  w i t h i n  t h e  p r o p o s e d  d i s t r i c t ,  t h e n  t h e  n o t i c e  s h a l l  

b e  p o s t e d  i n  t w o  c o n s p i c u o u s  p u b l i c  p l a c e s  i r  t h e  p r o p o s e d  d i s t r i c t  

a n d  i n  t h e  p o s t  o f f i c e  n e a r e s t  t h e  p r o p o s e d  d i s t r i c t .

( b ) I f ,  a t  t h e  h e a r i n g ,  t h e  b o r o u g h  a s s e m b l y  [ D I S T R I C T  J U D G E ]  

f i n d s  t h a t  t h e  p e t i t i o n  i s  s u f f i c i e n t  a n d  t h a t  n o t i c e  o f  t h e  h e a r i n g  

C S H 3  4 2 8 ( R e s ) - 2 -



h a s  b e e n  g i v e n ,  i t  m a y  a d o p t  a n  o r d i n a n c e  [ T H E  D I S T R I C T  J U D G E  S H A L L  

E N T E R  A N  O R D E R ]  c r e a t i n g  a n d  e s t a b l i s h i n g  t h e  c o n t r o l l e d  l i v e s t o c k  

d i s t r i c t  a n d  d e s c r i b i n g  i t s  b o u n d a r i e s .  T h e  b o r o u g h  c l e r k  [ D I S T R I C T  

J U D G E  S H A L L  C E R T I F Y  T O  T H E  C L E R K  O F  T H E  S U P E R I O R  C O U R T  F O R  T H E  

J U D I C I A L  D I S T R I C T  A  C O P Y  O F  T H E  F I N D I N G S  ANT) O R D E R .  T H E  D I S T R I C T  

J U D G E ]  s h a l l  s e n d  a  c o p y  o f  t h e  o r d i n a n c e  [ O R D E R . ]  t o  t h e  c o m m i s s i o n e r  

o f  n a t u r a l  r e s o u r c e s  [ D I R E C T O R ,  D I V I S I O N  O F  A G R I C U L T U R E ,  D E P A R T M E N T  O F  

N A T U R A L  R E S O U R C E S ] ,

*  S e c .  6 .  A S  0 3 . 3 5 . 0 4 0 .  i s  a m e n d e d  t o  r e a d :

S e c .  0 3 . 3 5 . 0 4 0 .  L I A B I L I T Y  F O R  D A M A G E S ,  A N D  L I E N .  ( a )  T h e  o w n e r  

o f  l a n d  w i t h i n  a  c o n t r o l l e d  l i v e s t o c k  d i s t r i c t ,  w h e t h e r  t h e  l a n d  i s  

f e n c e d  o r  u n f e n c e d ,

( 1 )  i s  e n t i t l e d  t o  r e c o v e r ,  f r o m  t h e  o w n e r  o r  p e r s o n  h a v i n g  

c u s t o d y  a n d  c o n t r o l  o f  a  d o m e s t i c  a n i m a l ,  f o r  a c t u a l  d a m a g e s  o r  i n ­

j u r i e s  [ A N Y  I N J U R Y ]  d o n e  o r  c a u s e d  b y  t h e  d o m e s t i c  a n i m a l  [ I T ]  w h e n  

g r a z i n g  o r  r u n n i n g  a t  l a r g e  w i t h i n  a  c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  

c o n t r a r y  t o  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  a n d

( 2 )  h a s  a  l i e n  u p o n  t h e  d o m e s t i c  a n i m s ;  . f o r  t h e  a m o u n t  o f  

t h e  d a m a g e  d o n e .

( b )  A  [ H O W E V E R ,  N O ]  c l a i m  f o r  d a m a g e s  i n  e x c e s s  o f  $ 5 , 0 0 0  [ $ 5 0 ]  

i s  n o t  a l l o w e d  a g a i n s t  a n y  o n e  a n i m a l  f o r  a n y  o n e  t r e s p a s s .

*  S e c .  7 .  A S  0 3 . 3 5 . 0 7 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 3 . 3 5 . 0 7 0 .  D E F I N I T I O N S .  I n  [ A S  U S E D  I N ]  t h i s  c h a p t e r

( ] )  " d o m e s t i c  a n i m a l "  i n c l u d e s '  g o a t s ,  s h e e p ,  c a t t l e ,  

h o r s e s ^  [ A N D ]  s w i n e , d o g s ,  a n d  c a t s ;

( 2 )  " o w n e r  o f  l a n d "  m e a n s  a  [ I N C L U D E S  A  F R E E H O L D E R ,  T E N A N T ,  

C O N T R A C T  V E N D E E  O R  O T H E R ]  p e r s o n  i n  a c t u a l  p o s s e s s i o n  o f  l a n d .

-3- CSHB 4 2 8 (Res)
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A<,tx. HOUSfc JOUKNAL May 25, 1977

"Hay 25. 1977
The Honorable Hugh Malone 
Speaker of the House 
Alaska State Legislature 
Juneau, Alaska 99811

Dear Hr. Speaker:

I an allowing to become l aw w i t hout m y  signature 
and an transmitting the enrolled and engrossed 
copies to the Lieutenant Governor's Cifico for • 
permanent filing:

SCS SENATE COMMITTEE SUBSTITUTE
CSKE COMMITTEE SUBSTITUTE
90 HOUSE B I L L  HO. 90

(Relating to do m e s t i c  animals)

Chapter 55, SLA 1977

> I am concerned about the final provision of the bill 
repealing certain provisions of the law relating to 
open range land, specifically, the section defining 
a legal fence, and the section providing that a n  owner 
of an animal which enters u p o n  land enclosed b y  a 
legal fence shall be liable to the landowner. By • 
repealing these sections, substantial doubt and 
uncertainty is created concerning the rights o f  a 
person owning land in *r. open range district to . 
protect himself from possible damage caused by 
another's domestic animals. The present statute 
clearly provides for liability; it3 repeal suggests 
that the owner of animals Is no longer to be liable 
to the landowner. Yet, general principles of tort 
law, as well as common sense, suggest that a land­
owner, if he puts up a fence to keep animals off his 
property, should be .entitled to damages if the animals 
.knock down the fence and come upon hi3 property.
Repeal of the definition of a legal fence further 
complicates this issue and leaves in doubt the 
current law. I a m  hopeful that the legislature might 
clarify this next session-

Sincere!

yJayj S ./ Hammond 
G o v e r n o r "

Messages dated Hay 25, 1977 were read stating the C o v c m o r  
has signed the following bills and is transmitting the 
enrolled and engrossed copies to the Lieutenant Governor's 
office for permanent filing:

I
SB SENATE BILL NO. 197 amended House
197 (sale of subsistence salmon roc)

aQ H Chapter 56, S LA 1977

4
A

Hay 2 5 , 1 9 7 7  HOUSE JOURNAL

HOUSE COMMITTEE SUBSTITUTE F O R  HCJ
' SENATE B I L L  NO. 188 SI

(membership o n  the Alaska Code Commission and 18E
' Criminal Law. Revision Suboonwission)

Chapter.57i SLA 1977 j

HESSACES -FROM THE SENATE

A message dated H a y  24. .1977 wa s  read stating the Senate 
has passed the following and they are returned:

, , v  HOUSE CONCURRENT RESOLUTION HO. 65 amended HCR
(Requesting Governor-to preserve the superintendences 65
quarters'-at the Alaska Pioneers' Home in Sitka) am

• • *. *',•.* i i , _ . .

COMMITTEE’SUBSTITUTE FOR 1 OUSE BiLL NO. 193 amended; CSHB 
(child care; effective.date) 193

, . ' i am

The above were -referred to the Chief Clerk for enrollment'.’
** * * .* % * . * ** • *4

A message dated M a y  24, 1977 was read stating the Senate ; HCS 
has concurred irl. the House amendment to SENATE BILL NO. 50 SB
amended (utilities and state rights-of-way; effective : 50
date), thus adopting . i (Fin)

am H
HOUSE COMMITTEE SUBSTITUTE FOR
SENATE BILL NO. 50 .(Finance) emended House
(utilities; effective date)

• *
A message dated'May 24, 1977 was r-.ad stating Che Senate, HCS 
has failed to. concur in the House amendment to COMMITTEE: CSSB
SUBSTITUTE FO R  SENATE BILL NO. 150 (supplemental appro, ria- U o  
tlon, Department of Education; effective date), namely.
HOUSE COMMITTEE SUBSTITUTE FOR COMMITTEE SUBSTITUTE FOL 
SENATE BILL NO.-' 150 (appropriations to Department of Educa­
tion; effective date), and respectfully requests the Houre 
to recede, from its. amendment.

In the event that the House doeci not recede, the' President' 
has appointed the following members to a Conference 
Committee to meet with a like Committee from the House to 
consider. Che .above bills: • \J

Senator Hackney, Chairman 
Senator Ftrguson 
Senator Orainl

' r.i /»•
A message dated May 24, 1977 was read stating the Senate : HCS 
nas adopted the-Free Conference Committee report, on COM- CSSB
H1TTEE SUBSTITUTE‘FOR SENATE BILL NOi 238 amended and 230
HOUSE COMMITTER.SUBSTITUTE F O R  COHMITTEE SUBSTITUTE FOR . ; 
SENATE BILL NO'.'238 (oil and gas-properties production '■ 
tax; effective date) thus adopting

^ F ^fr'CONFERENCE' COMMITTEE SUBSTITUTE FOR
HOUSE COMMITTEE SUBSTITUTE FOR • ;
COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 238 .
(oil and gas taxation; effective date)

I



>4 . A ' S e p t . 1 2 , 1 9 8 5  

H a l i b u t  C o v e
J u s t i c e  J a y  A .  R a b i n o w i t z  

S u p r e m e  C o u r t  

B o x  8 5 0

F a i r b a n k s ,  A l a s k a  9 9 7 0 7

D e a r  J a y :

T a m  w r i t i n g  i n  r e g a r d  t o  C a s e  3 H 0 - 8 4 - 2 7 6  S C .

X f e e l  t h e  L o w ^ r  C o u r t s  h a v e  b r o u g h t  i n  a v e r d i c t  o n  t h e  a b o v e  c a s e  

t h a t  i s  n o t  i n  c o n f o r m a n c e  w i t h  a c t u a l  L a w .

A s  t h e  f i r s t  B i l l  I w o r k e d  o n  a s  a F r e s h m a n  L e g i s l a t o r  i n  1 9 6 3  w a s  t h e  

O p e n  R a n g e  i s s u e  I i n t r o d u c e d  l e g i s l a t i o n  r e p e a l i n g  t h e  E s t r a y  A c t  as 

i t  h a d  b e e n  u s e d  t o  i m p o u n d  h o r s e s  r u n n i n g  a t  l a r g e  in' t h e  S t e r l i n g  

a r e a ;  i t  a t  t h a t  t i m e  n o t  b e i n g  i n c l u d e d  i n  a C o n t r o l l e d  G r a z i n g  

D i s t r i c t  a n d  w e  d i d n ' t  w a n t  a l a w  o n  t h e  B o o k s  t h a t  I n  a n y  w a y  p u t  a 

b u r d e n  o n  t h e  l i v e s t o c k  I n d u s t r y .

I w a s  j o i n e d  I n  m y  o p e n  r a n g e  a r g u m e n t  b y  J a c o b  S t a l k e r ,  t h e  r e i n d e e r  

h e r d e r  f r o m  t h e  S e w a r d  P e n i n s u l a  , w h o  h a d  a f e a r  t h a t  s m a l l  t r a c t  

o w n e r s  u p  n o r t h  w o u l d  i m p o u n d  d e e r  t o  g e t  f r e e  m e a t  a n d  b y  A r t  H a r r i s  

w h o  h a d  a l a r g e  r a n c h  I n  t h e  A l e u t i a n s  a n d  w a s  a f r a i d  t h e  s m a l l  l a n d  

o w n e r s  c o u l d  u s e  I m p o u n d m e n t  a s  a h a s s e m e n t  t o o l .  .

A t  t h e  t i m e  o n  t h e  H o u s e  f l o o r  a r g u m e n t  w a s  m a d e  b y  t h o s e  w h o  o p p o s e d  

t h e  A c t  t h a t  i f  A l a s k a  r e m a i n e d  t r u l y  O p e n  R a n g e  t h e n  t h e  l a w  w o u l d  

n o t  o n l y  e f f e c t  t h e  p r i v a t e  p r o p e r t y  o w n e r s  i n  a r e a s  t h a t  d i d  n o t  h a v e  

a C o n t r o l l e d  G r a z i n g  D i s t r i c t  b u t  i n  t h e  a b s e n c e  o f  h i g h w a y  r e g u l a t i o n  

m o t o r i s t s  a s  w e l l . . i n  o t h e r  w o r d s  i f  y o u  w e r e  t o  h i t  a n  a n i m a l  I n  a n

O p e n  R a n g e  a r e a  t h e  m o t o r i s t  p a i d  f o r  t h e  a n i m a l  a n d  I n  a r e a s  c l o s e d

t o  O p e n  R a n g e  t h e  o w n e r  o f  t h e  a n i m a l  p a y s  t h e  c o s t .
0

S o m e  y e a r s  l a t e r  t h e  c a t t l e m e n  w e r e  f a c e d  w i t h  a f e n c e  l a w  t h a t  m a d e  

f e n c i n g  a n  a r e a  o n c e  i n c l u d e d  i n  a C o n t r o l l e d  G r a z i n g  d i s t r i c t  v e r y  

e x p e n s i v e  s o  I d i d  w h a t  w y s  n e c e s s a r y  to r e p e a l  t h e  f e n c e  l a w .

D r .  H o n s i n g e r ,  t h e  S t a t e  V e t e r n a v i a n , a s k e d  w h y  I h a d n  j u s t  m o d i f i e d  

t h e  f e n c e  l a w  b u t  t h a  r e a s o n i n g  a t  t h a t  t i m e  w a s  i f  t h e  p a o p l e  f o r m e d

a c o n t r o l l e d  g r a z i n g  d i s t r i c t  t h e  l i v e  s t o c k  o w n e r s  j o b  w a s  t o  k e e p

h i s  s t o c k  c o n f i n e d  a n d  t o  d i c t a t e  t h e  k i n d  o f  f e n c e  t h a t  w a s  
n e c e s s a r y .

A g a i n  a f e w  yeart- l a t e r  t h e n  R e p r e s e n t a t i v e  L e o  Rhod** c a m e  t o  m y  

o f f i c e  o n  t h e  S e n a t e  s i d e  a n d  a s k e d  i f  h e  m o d i f i e d  t h e  C o n t r o l i e d  

G r a z i n g  D i s t r i c t  L a w  t o  m a k e  i t  e a s i e r  t o  . f o r m  a G r a z i n g  D i s t r i c t  i f  I 

w o u l d  a l l o w  t h e  B i l l  t h r o u g h  t h e  S e n a t e  as t i m e s  w e r e  c h a n g i n g .  I 

r a i s e d  n o  o b j e c t i o n  b u t  I t h i n k  y o u  w i l l  f i n d  t h a t  A l a s k a  I s



p r e d o m i n a t e l y  o p e n  r a n g e  a n d  f o r  a c o u r t  to a w a r d  d a m a g e s  t o  a 

p r o p e r t y  o w n e r  o u t s i d e  a c o n t r o l l e d  a r e a  is m o r e  a c a s e  o f  a J u d g e  
w r i t i n g  L a w  t h a n  r u l i n g  o n  i t .

T h e  t w o  r e m e d i e s  f o r  a p r o p e r t y  o w n e r  o u t s i d e  a C o n t r o l l e d  G r a z i n g  

D i s t r i c t  s t i l l  r e m a i n  //l. f o r m  a G r a z i n g  D i s t r i c t  o r  if2 .  g o  b a c k  to 

t h e  L e g i s l a t u r e  a n d  c h a n g e  t h e  L a w .

Y o u r s  t r u l y ,

C l e m  V .  T i l l i o n

S t a t e  o f  A l a s k a )

C i t y  o f , ...........)

O n  t h i s / T ^ f . d a y  o f  > p e r s o n a l l y

a p p e a r e d  b e f o r e  m e  .C . / .  V j • . / / ? / / . < ?  . , w h o  a c k n o w l e d g e d  

t o  m e  t h a t  h e  s i g n e d  a n d  s e a l e d  t h e  s a m e  a s  h i s  f r e e  a n d  
v o l u n t a r y  a c t  a n d  d e e d .

N O T A R Y  P U B L I C  i n  a n d  f o r  t h e  

S t a t e  o f  A l a s k a ,r e s i d i n g  a t
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LEGISLATIVE AFFAIRS AGENCY

P O U C H  Y STATE C A P iT O l  

J U N E A U  A L A SK A  9 9 g  i i 

907-465 3800

M E M O R A N D U M A p r i l 18, 1986

SUBJECT!

TO:

FROM:

C o r - r o l le d  l iv e s to c k  d i s t r i c t s  [CSHB 428 (Resou rces )]
Representative Andre Marrou
R i c h a r d  A. Bradley/L e g is la t iv e  Counsi

Jack Sanderson has requested a cec t iona l an a ly s is  o f  the above described b i l l .
As a p re lim ina ry  m atte r, note that a se c t io n a l an a ly s is  or summary of a b i l l  should not be considered an a u th o r i ta t iv e  in te rp re ta t io n  o f  the b i l l  and the b i l l  i t s e ? f  is  the best statement o f  i t s  contents . I f  you would l i k e  cT'i in te rp re ta ­t ion  o f  the b i l l  as i t  may apply to a p a r t ic u la r  se t o f  c i r ­cumstances, p lease  advise .
Section 1 o f  the b i l l  amends AS 0 3 .3 5 .0 1 0 , C reation and R e s t r ic t io n  in  Used of Con tro lled  L ivestock D i s t r i c t s .
Sec. 10 (a ) t r a n s fe r s  from the d i s t r i c t  courtf^to a borough assembly the power to e s tab lish  a c o n t ro l le d  l iv e s to c k  d i s t r i c t ;  the sec t ion  l im i t s  the power to  e s ta b l is h  the con­t r o l l e d  l iv e s to c k  d i s t r i c t s  to the areas w ith in  a borough. The assembly w i l l  adopt a c on t ro l le d  l iv e s to c k  d i s t r i c t  by —  ̂ ord inance.
The phrase " o r  in  o the r s e t t le d  areas o f  the s ta te "  is  de le ted as in con s is ten t with the log ic  o f  the amendment.
The phrase "one o r  more townships or po rt ion s  th e re o f o r o f"  was de le ted because i t  did no t, in  f a c t ,  e s ta b l is h  a l im i t a ­t io n ;  the on ly  l e g i s la t i v e  l im i ta t io n  is  the minimum size  c f  "1 ,280  ac re s " , an area one m ile by two m ile s .



Representative Andre v -rrou
Page 2
April 18, 1986

The p h r a s e  " h e r d e d  on open public d o m a i n  and" was deleted as 
e s s e n t i a l l y  inconsistent with the logic of the description 
of a " c o n t r o l l e d  livestock district."

Section  2 of the bill adds Sec. 03.35.010( b). It provided 
that the area of a city of any class c onstitutes  a c o n trol­
led l i v e s t o c k  district. Moreover, the area of any former 
city of a ny class within a unified m u n i c i p a l i t y  (i.e., 
Juneau, Sitka, Anchorage) constitutes a contr o l l e d  livestock 
district. A n d  the remainder of the state is "open public 
domain."

S e c tion 3 of the bill amends AS 03 .35.020(a).  It changes 
from "60 p e r c e n t  of the resident o w n e r s  and lessees of c u l­
tivated land w i t h i n  the area" to "10 r e s i d e n t  owners or 
lessees o f  c u l t i v a t e d  or improved l a n d  w i t h i n  the area" the 
n u m b e r  of those w h o  are required to p e t i t i o n  for the e s t a b­
lishment of a controlled livestock district. As amended, 
sec. 10 w o u l d  p r o v i d e  that the only areas in w h i c h  a c o n­
trolled l i v e s t o c k  district may be e s t a b l i s h e d  w i t h i n  a b o r­
ough are the areas of the borough that  are not w i t h i n  the 
limits of a city or former city of a n y  class. The petition 
shall be f i l e d  w i t h  the borough c l e r k  r ather than the d i s­
trict judge.

S e c t i o n  4 of the bill amends AS 03.35.020( c). The section
permits a p e t i t i o n  to abolish all or a p o r t i o n  of a c o n­
trolled l i v e s t o c k  district using the same procedu res as for 
its estab l i s h m e n t ,  that is, by ordinance.

S e c t i o n  5 a mends AS 03.35.030, Notice, Hearing, and O r d i­
nance, and c o n f o r m s  the language of the s e c t i o n  to the s u b­
stantive changes already made.

Sec. 30(a) r e l a t e s  to the receipt of the p e t i t i o n  and its 
n o t i c e  b y  the b o r o u g h  assembly.

Sec. 30(b) p e r m i t s  the assembly, in its discretion, to 
e s t a b l i s h  the co ntro l l e d  livestock district. It directs the 
b c r o u g h  c l e r k  to send a copy of the o r d i n a n c e  to the c o m m i s­
sioner of n a t u r a l  resources.

S e cti on 6 of tha bill amends AS 03.35.040, L i a b i l i t y  for
Damages, a n d  Lien.

Sec. 40(a) p e r m i t s  the owner of land w i t h i n  a controlled 
livestock, district, "whether the land  is f e nced or



Representative A - ire Marrou
Page 3
April 18, 1986

u n f e n c e d , "  to recover for "actual d a m a g e s  or injuries done 
or c a u s e d "  in place of the existing l a w ' s  "any injury done"

Sec. 40(b) provides that no claim m a y  e-'^eed "$5,000" in 
p lace o f  the existing "$50").

S e c t i o n  7 of the bill amends AS 03.35.070, Definitions. Sec 
70(1) ad ds "cats and dogs" to the d e f i n i t i o n  of "domestic 
a n i m als".

tec. 70(2) provides that "owner of l a n d "  means a p e r s o n  in 
a c t u a l  p o s s e s s i o n  of land and elimin a t e s  some extraneous 
e x a m p l e s ,

The b i l l  does not have an affirmative e f f e ctive date 
section.

If I m a y  be of further assistance, p l e a s e  advise.

RAB :mkr 
m 4 / 142



scs
CSH B
90

>

The H o n o r a b l e  H u g h  Halone 
Spea k e r  of the H o u s e  
A l a s k a  State L e g i s l a t u r e  
Juneau, A l a s k a  9 9 8 1 1

D ear Mr. Speaker:

I am a l l o w i n g  to b e c o m e  law w i t h o u t  m y  s i g na t u r e  
and an t r a n s m i t t i n g  the e n r o l l e d  a n d  e n g r o s s e d  
c opies to the L i e u t e n a n t  G o v e r n o r ' s  O f f i c e  fo r  • 
p e r m a n e n t  filing:-

S E N A T E  C O M M I T T E E  S U B S T I T U T E  
C O M M I T T E E  S U B S T I T U T E  

H O U S E  BIL L  NO. 90 
(Relating to d o m e s t i c  a n i m a l s )

C h a p t e r  55, S L A  1 97 7

I a m  c o n c e r n e d  a b o u t  the final p r o v i s i o n  o f  th e b i l l  
r e p e a l i n g  c e r t a i n  p r o v i s i o n s  o f  t h e  l a w  r e l a t i n g  to 
o pen r a ng e  land, specifically, t h e  s e c t i o n  d e f i n i n g  
a legal f e n c e  and the section p r o v i d i n g  t h a t  a m  o w n e r  
of an a n i m a l  w h i c h  enters u p o n  l a n d  e n c l o s e d  b y  a 
legal f e n c e  s hall b e  liable to t h e  l a n d o w n e r .  B y  • 
r e p e a l i n g  t hese sections,- s u b s t a n t i a l  d o u b t  a n d  
u n c e r t a i n t y  is c r e a t e d  c o n c e r n i n g  t h e  rights o f  a 
pe r s o n  o w n i n g  land in an ope n  r a n g e  d i s t r i c t  t o  . 
p r o t e c t  h i m s e l f  f rom possible d a m a g e  c a u s e d  by 
a n o t h e r ' s  d o m e s t i c  animals. T h e  p r e s e n t  s t a t u t e  
c l e a r l y  p r o v i d e s  for liability; i t s  r e p e a l  s u g g e st s  
that the o w n e r  of a n i m a ls  is no l o n g e r  to be l ia b l e  
to the landowner. Yet, general p r i n c i p l e s  of t ort 
law, as w e l l  as com m o n  sense, s u g g e s t  that a l a n d­
owner, if he puts u p  a fence to k e e p  anim a l s  o ff  his 
property, sho u ld  be .entitled to d a m a g e s  if the animals 
knock d o w n  the fence and come u p o n  h i 3  property.
Repeal of the de f i n i t i o n  of a l e g a l  f e n c e  f u r t h e r  
c o m p l i c a t e s  this i ssue and l e a v e s  i n  d o u b t  the 
c urre n t  law. I a m  h o p e f u l  that t h e  l e g i s l a t u r e  m i g h t  
c l a r i f y  this nex t  s e ssion^

 S i n c e r e 1

yJayj S.( H a m m o n d  
/ Governor)"

Messages dated Ma y  25, 1977 w e r e  r e a d  s t at i n g  the Governor 
has signed the f o llowing bills a n d  is tran s m i t t i n g the 
enrolled and e n g r o s s e d  copies to t h e  L i e u t e n a n t  Governor'* 
office for .permanent filing:

S B  
197 
a m  H

S E N A T E  B I L L  NO. 197 a m e n d e d  H o u s e  
(sale of s u b s i s t e n c e s a l m o n  roc) 

C h a p t e r  56, SLA  1977
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A p r i l  21, 1986

To: P e t e r  Goll, C h a i r m a n  H o us e  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o mmittee.

From: A n d r e  M a rr o u ,  R e p r e s e n t a t i v e

Subject: CS H B  428, C o n t r o l l e d  L i v e s t o c k  D i s tr i c t s .

C S H B  428 p r o p o s e s  to c h a n g e  h o w  c o n t r o l l e d  l i v e s t o c k  g r a z i n g  di s t r i c t s  

are e s t a b l i s h e d .  S p e c i f i c al l y ,  it:

“in c r e a s e s  the n u mb e r  of people e l i g i b l e  to p e t i t i o n  for a c o n t r o l l e d  

l i v e s t o c k  d i s t r i c t  by a d d i n g  "im p ro v e d  land" (house and c a b i n  owners) to 

" c u l t i v a t e d  land'" (farmers and ranchers);

“d e c r e a s e s  the requi r e d  n u m b e r  of s i g n a t u r e s  f r o m  60% of " c u l t i v a t e d "  

land o w n e r s  to only  10 ow n e r s  of "im p r o v ed  or c u l t i v a t e d "  land;

“p r o v i d e s  that al l  cit i e s  c o n s t i t u t e  c o n t r o l l e d  l i v e s t o c k  d i stricts, 

thereby e n l a r g i n g  the a r e a  w h e r e  pers o n s  are re s p o n s i b l e  for their animals;

“al l o w s  a b o r o u g h  a s s e m b l y  instead of a d i s t r i c t  judge, to e s t a b l i s h  a 

c o n t r o l l e d  l i v e s t o c k  d i s t r i c t  a f t e r  public h earings;

“c l e a r l y  e s t a b l i s h e s  that o pen r ange exists in A l a s k a  outs i d e  

c o n t r o l l e d  l i v e s t o c k  d i stricts;

“ra i s e s  the m a x i m u m  l i a b i l i t y  of l i v e s t o c k  ow n e rs  w i t h i n  a di s t r i c t  

from $50 to $5000.

A  r e c e n t  c ourt d e c i s i o n  stated that the issue of o p e n  vs. closed range 

should b e  c l a r i f i e d  by the L e g i s l at u r e .  T h i s  bil l wil l  solve m a n y  of the 

pr o blems that h ave arisen.

T h i s  bil l  is a c o o p e r a t i v e  effort w i t h  Rep. D ave T h o m p s o n  and should 

receive f a v o r a b l e  a c t i o n  in the Senate if we ca n  pass it to them.

T h a n k s  in a d v a n c e  for y o u r  conside r a t i o n.

A t t a c h m e n ts :

f i s c a l  note 

s e c t i o n a l  a na l y s i s

COMMITTEES:

Comminee on Communily and Regional Affairs 
Commiuec on Transpor.ation 

Special Commiuec on Oil and Gas 
Special Commiuec on Fisheries 

Finance Sub-commince on Fish and Game
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A p r i l  11, 1986

To: P e t e r  Goll, C h a i r m a n  & M e m b e r s  o 

From: A n d r e  Marrou, R e p r e s e n t a t i v e
ch e C & R A  C o m m i t t e e

Subject: CSH B  428 (Res), C o n t r o l l e d  C r a z i n g  D i s t r i c t s

P u b l i c  f e e lings o n  this issue are v e r y  strong. On the one side, there 

are s m a l l  p r i v a t e  l a n d o w n e r s  u p se t  a bout cat t l e  and h o r s e s  g r a z i n g  on their 

land, and in some cases t heir g a r d e n s  and lawns, w i t h o u t  a c c o u n t a b i l i t y  to 

the l i v e s t o c k  owners. O n  the o t h e r  hand, there are farm e r s  and r a n c h er s  

w h o s e  v e r y  l i v e l i h o o d  d e p e n d s  u p o n  ac c e s s  to o p e n  range, w hi c h  they have 

h a d  for d e c a d e s  u p o n  d e c a d e s  here in Alaska.

As a case in point, r a n c h e r s  are a d a m a n t  that they need o pen r ange in 

the Fox R i v e r  V a l l e y  at the head  of K a c h e m a k  Bay, c o m p r i s i n g  t h o u s a n d s  of

acres. On the other hand, there h a v e  b e e n  a b u s e s  of the system.

Mr. O ' M eara, in his l a w  suit a g a i n s t  the .\ndersons, claims that the 

c o u r t s  h a v e  agr e e d  w i t h  h i m  that o p e n  r a n ge  is a "myth" in Alaska. As I

h a v e  a d v i s e d  Mr. O'Meara, I d i s a g r e e  w i t h  h i m  and feel that the courts

c l e a r l y  said that the s i t u a t i o n  is n o w  m u d d l e d  and should be c l a r i f i e d  by 

the L e g i s l a tu r e .  I p o i n t e d  out to Mr. O ' M e a r a  that two former G o vernors, 

two for m e r  Senators, and one i n c u m be n t  Senator, al l  hav e p o i n t e d  out that 

o p e n  range has b e e n  a fact of life in A l a s k a  for decades.

H o w ever, times c h a n g e  as m o r e  p e o p l e  m o v e  into an area, and laws n eed 

to be ad j u s t e d  to curr e nt  s i t u ations. C S H B  428 is of f e r r e d  as a 

p a r t i a l  s o l u t i o n —  a c o m pr omise. P l e a s e  r e f e r  to the "Sec t i o n a l  

A n alysis.

C o n s i d e r  w h a t  a r a n c h e r  w o u l d  feel if he or she were s u d d e n l y  required 

to b u i l d  m i l e s  u p o n  m i l e s  of fen ce s  a r o u n d  a s t a t e  lease w h i c h  he or she 

h as been u s i n g  for 20, 30, or 40 years. I d a r e s a y  no r a n c h e r in the State 

c ould aff o r d  to do it. F o r example, there are n o w  39 g r a z i n g  lea s e s  on 

S tate land, to t aling 2 1 5 , 7 5 0  a cres or a b ou t  5 ,5 3 2  a cres per lease. Some 

r a n c he r s  h a v e  b e e n  u s i n g  these g r a z i n g  lea s e s  for 40 years. W h i c h  m akes 

m o r e  s e n s e —  a sk i n g  a r e l a t i v e  n e w c o m e r  to f ence in 1 acre, or s u d d e nl y  

r e q u i r i n g  r a n c h e r s  to f e n c e  in 5 , 5 0 0  a c r e s  (about 8$ square miles) that 

they ' v e  b e e n  u s i n g  for a v e r y  long time?
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H o u s e  C&RA, C S H B  428 

A p r i l  28, 1986

E v e n  a n o t h e r  a l t e r n a t i v e  is to a l l o w  r a n c h e r s  to bu y the 

g r a z i n g  leases that they ' v e  b ee n  u s i n g  for d e ca d e s ,  and then 

re q u i r e  them  to fence it in. T h i s  w a s  par t  of the r e a s o n i n g  behind 

HB 248 last y e a r  r e g a r d i n g  U n i v e r s i t y - g r a n t  l a n d — a l l o w  the 

f a r m e r / r a n c h e r  to o w n  the land.

Also, p l e a s e  n o t e  that the five l e t t e r s  and a f f a da v i t s  f r o m  p r e v i o u s  

l e g i s l at o r s  and g o v e r n o r s  i n c l u d e d  two f r o m  o r i g i n a l  d e l e g a t e s  to the 

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  in 1955-56. I i n c l u d e d  them b e c a u s e  of 

the h i s t o r i c a l  p e r s p e c t i v e ,  w h i c h  I a m  not abl e  to provide. One of the 

C o n s t i t u t i o n a l  C o n v e n t i o n a l  d e l e g a t e s  is c u r r e n t  Sen. J a c k  Coghill. T h e s e  

d e l e g a te s  k n e w  w h a t  they m e a n t  w h e n  they w r o t e  the o r i g i n a l  C o n s t i t u t i o n  of 

the S tate of Alas k a ,  and t h e r e f o r e  can p r o v i d e  a u n i q u e  v i e w  of h o w  A l a s k a  

has p r o g r e s s e d  d u r i n g  the last 30 years. A l a s k a  has o n l y  had 5 Gove r n or s ,  

i n c l u d i n g  the c u r r e n t  one, and 2 of these w e n t  to the trou b l e of r e ce n t l y  

a d d r e s s i n g  l e t t e r s  to the Al a s ka  S u p r e m e  C ourt in support of op e n  range.

C S H B  4 2 8 (Res) i n c o r p o r a t e s  mo s t  of the featu r e s of HB 385 and 

is s u p p o rt e d  b y  the l a t t e r 's  s p o n s o r  (Rep. D a v e  Thompson)



(Waller 0 .

S e p t e m b e r  2 0 ,  1 9 8 5

J u s t i c e  J a y  A .  R a b i n o w i t z  

S u p r e m e  C o u r t  

B o x  8 5 0

F a i r b a n k s ,  A K  9 9 7 0 7  

D e a r  J u s t i c e  R a b i n o w i t z :

I a m  w r i t i n g  t o  y o u  i n  t h e  h o p e s  t h a t  t h e  S u p r e m e  C o u r t  

m i g h t  h e a r  a  c a s e  t h a t  c o u l d  h a v e  l o n g - r a n g e  i m p l i c a ­

t i o n s  f o r  t h e  S t a t e  o f  A l a s k a ,  s n e c i f i c a l l y  C a s e  N u m b e r  

3 H 0 - 8 4 - 2 7 6  S C .

A t t o r n e y  D a v i d  G .  S t e b i n g  h a s  b r o u g h t  t h i s  m a t t e r  t o  m y  

a t t e n t i o n  a n d ,  w h i l e  t h e  s t a t u t e s  a r e  c l e a r  a n d  I a m  

v e r y  m u c h  a w a r e  o f  t h e m  a s  t h e y  r e l a t e  t o  A l a s k a ' s  h i s ­

t o r i c a l  o p e n - r a n g e ,  i t  i s  m y  f e e l i n g  t h a t  t h i s  w h o l e  

s i t u a t i o n  s h o u l d  b e  a d j u d i c a t e d .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  m a t t e r .

S i n c e r e l y ,

b c c :  D a v i d  G .  S t e b i n g



I N  T H E  S U P R E M E  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

E L T O N  A N D E R S O N  a n d  E D N A  

A N D E R S O N ,

A T  A N C H O R A G E

P e t i t i o n e r s ,  )

V  3  .

M I C H A E L  s. O ’M E A R A  a n d  

J A N E T  V. O ' M E A R A ,

R e s p o n d e n t s

Cas;e N o .  3 H O - 8 4 - 2 7 6  S C

A F F I D A V I T  O F  J A Y  H A M M O N D  '

J a y  H a m m o n d  s t a t e s  a s  f o l l o w s :

1. I a m  a f o r m e r  G o v e r n o r  o f  t h e  S t a t e  o f  A l a s k a .

2. I r e c a l l  d r a f t i n g  t h e  a t t a c h e d  l e t t e r  d a t e d  M a y  2 5 ,  

1 9 7 7  i n  w h i c h  I e x p r e s s e d  m y  c o n c e r n  a b o u t  t h e  i m p a c t  t h a t  r e p e a l  

o f  t h e  f e n c e - o u t  l a w  w o u l d  h a v e  o n  l i a b i l i t y  o n  o p e n  r a n g e  l a n d .

3. I t  w a s  t h e n ,  a n d  c o n t i n u e s  to b e  m y  o p i n i o n  t h a t  

t h e  " o p e n - r a n g e "  r u l e  o f  l i a b i l i t y  h a s  l o n g  a p p l i e d  i n  A l a s k a  

c o n c e r n i n g  t r e s p a s s  b y  c a t t l e  o n  u n e n c l o s e d  p r o p e r t y  n o t  l o c a t e d  

w i t h i n  t h e  c l o s e d  g r a z i n g  d i s t r i c t .  I b e l i e v e  t h e  t r i a l  c . u r t  in 

c a s e  n o .  3 H O - 8 4 - 2 7 6  S C  e r r e d  i n s o f a r  a s  i t  f a i l e d  to a c k n o w l e d g e  

t h e  e x i s t e n c e  o f  t h e  o p e n - r a n g e  r u l e  o f  l i a b i l i t y  as  i t  h a s  

e x i s t e d  i n  A l a s k a .
n

D A T E D  T H I S  d a y  o f  S e p t e m b e r ,  1 9 8 5 .

I, J a y  H a m m o n d ,  r e p r e s e n t  t h a t  t h e r e  is n o  n o t a r y  

a v a i l a b l e  i n  t h e  L a k e  C l a r k  a r e a  w h e r e  I l i v e ,  a n d  t h a t  I h a v e  

e x e c u t e d  t h i s  d o c u m e n t .  I w o u l d  s i g n  t h i s  d o c u m e n t  u n d e r  o a t h  if 

a n o t a r y  w e r e  a v a i l a b l e .

3 A V ID  G. S TE B IN G  
Attorney at Law

P . O .  • O X I 7 7 I  
H O M K f t .  A L A S K A  t M O S  '• •
P H O N K i  ( t07)  Z S S *« a « 4  l !



f I N  T H E  S U P R E M E  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

A T  A N C H O R A G E

E L T O N  A N D E R S O N  a n d  E D N A  

A N D E R S O N ,

P e  ti t i o n e r s ,

v s .

M I C H A E L  s. O ' M E A R A  a n d  

J A N E T  V.  O ' M E A R A ,

R e s p o n d e n t s .

RECEIVED

C a s e  N o .  3 H O - 8 4 - 2 7 6  S C

A F F I D A V I T  O F  J A C K  C O G H I L L

D A V ID  G. S TE B IN G  
Attorney at Law 

r. o. t a x  l i l t
H O M I I .  A L A S K A  I M 0 7  
AH O N K l  | , 0 > |  2 7 0 > « t « 4

; J a c k  C o g h i l l  b e i n g  d u l y  s w o r n  a n d  u n d e r  o a t h ,  s t a t e s  as

I *
| f o  L l o w 3  :

, 1, I w a s  a d e l e g a t e  t o  t h e  A l a s k a  C o n s t i t u t i o n a l

j C o n v e n t i o n ,  a m e m b e r  o f  t h e  t e r r i t o r i a l  l e g i s l a t u r e ,  a n d  a m  

p r e s e n t l y  a S e n a t o r  i n  t h e  A l a s k a  L e g i s l a t u r e

2. I a m  a w a r e  t h a t  t h e  f e n c e - o u t  l a w  p r e v i o u s l y
#

c o d i f i e d  a t  A l a s k a  S t a t .  § 0 3 . 3 0 . 0 1 0  e t  s e q . w a s  r e p e a l e d  i n  1 9 7  7 . 

!  I t  i s  ray b e l i e f  t h a t  w i t h  t h e  r e p e a l  o f  t h e  f e n c e - o u t  l a w  t h e  

I " o p e n  r a n g e "  r u l e  o f  l i a b i l i t y  a p p l i e s  i n  s i t u a t i o n s  i n v o l v i n g  

\  t r e s p a s s  b y  c a t t l e .

3. I n  1 9 5 7  a s  a m e m b e r  o f  t h e  t e r r i t o r i a l  l e g i s l a t u r e ,  

I a s s i s t e d  i n  t h e  c o d i f i c a t i o n  o f  t h e  o r i g i n a l  f e n c e - o u t  l a w .  A t

/

V.

t h a t  t i m e  i t  w a s  m y  u n d e r s t a n d i n g  t h a t  t h e  " o p e n  r a n g e "  r u l e  o f  

l i a b i l i t y  h a d  p r e v i o u s l y  b e e n  f o l l o w e d  i n  A l a s k a .

A. I a m  o f  t h e  o p i n i o n  t h a t  t h e  1 9 7 7  r e p e a l  o f  t h e  

f e n c e - o u t  l a w  m a y  h a v e  b e e n  a n  o v e r s i g h t  i n s o f a r  a s  i t  is 

d e t e r m i n e d  t h a t  t h e  a c t  d i d  a w a y  w i t h  o p e n  r a n g e .

5. I n  t h e  l a s t  l e g i s l a t i v e  s e s s i o n ,  I i n t r o d u c e d  a 

b i l l  t o  e f f e c t i v e l y  r e i n s t a t e  t h e  f e n c e - o u t  l a w .  T h a t  b i l l  n e v e r  

m a d e  i t  o u t  o f  c o m m i t t e e .



D A T E D  T H I S 13 d a y S e p t e m b e r ,  1 9

S U B S C R I B E D  

L a s t  a b o v e  w r i t t e n .

xjfrtsl jM~0
N o t a r y  P u b l i c  f o r  A l a s k a  

M y  C o m m i s s i o n  E x p i r e s :

a n d  S W O R N  to

I



IN  THE SUPREME COURT FOR THE STATE OF ALASKA

AT ANCHORAGE

ELTON ANDERSON and  EDNA 
ANDERSON,

P e t i t i o n e r s ,

vs .

!] MICHAEL s .  O' MEARA and 
!j JANET V . O' MEARA,» I
j! R e s p o n d e n t s .

Case  No .  3 H C - 8 4 - 2 7 6  SC.

A F F I D A V I T  OF YULE KILCHER.

3AVIDG. S T E B I N G  
Attorney at Law

P. O.  S O X  1771 
H O M C R .  A L A S K A  
f H O N K t  (SOI) 2 S S * t : t c «

Y u l e  K i l c h e r ,  b e i n g  d u l y  s w o r n  a n d  u n d e r  o a t h ,  s t a t e s  

as  f o l l o w s :

1 .  I  was a d e l e g a t e  t o  t h e  A l a s k a  C o n s t i t u t i o n a ll
C o n v e n t i o n  i n  1 9 5 5 - 5 6 ,  and  was an  A l a s k a n  S e n a t o r  f r o n  1 9 6 3 - 6 6 .

2 .  I  h a v e  r a i s e d  c a t t l e  i n  t h e  K a c h e m a k  Bay  a r e a  f r o m

1945  u n t i l  t h e  p r e s e n t ,  and  was a c o - f o u n d e r  o f  t h e  F o x  R i v e r

V a l l e y  C a t t l e m e n ' s  A s s o c i a t i o n  w h i c h  was f o u n d e d  i n  t h e  e a r l y  

1 9 5 0 s  .

3 .  The  F o x  R i v e r  V a l l e y  C a t t l e m e n ' s  A s s o c i a t i o n

a c c e p t e d  t h e  Open Range  c o n c e p t  as  a f u n d a m e n t a l  p r e c e p t  i n  t h e  

A l a s k a  c a t t l e  i n d u s t r y .

4 .  W h i l e  a member  o f  t h e  A l a s k a  S e n a t e ,  I  d r a f t e d  and

i n t r o d u c e d  t h e  L i t t l e  T a y l o r  G r a z i n g  A c t  and t h e  F a r m e r s '
i

■ j P r e f e r e n c e  A c t .  B o t h  o f  t h e s e  p i e c e s  o f  l e g i s l a t i o n  w e r e  e n a c t e d  

; j  i n t o  l a w .  B o t h  o f  t h e s e  l a w s  f a v o r e d  r a n c h i n g .  Th e  c o n c e p t  o f

;l Open R a n g e "  was d i s c u s s e d  and  a c k n o w l e d g e d  by s t a t e  l e g i s l a t o r s

a t  t h e  t i m e  as  an o l d - s t a n d i n g  r u l e  o f  l i a b i l i t y  f o r  A l a s k a .

5 The  Open Range  c o n c e p t  was i n  f a c t  t h e  f o u n d a t i o n

and s t a r  o o i n t  f o r  a l l  l e g i s l a t i o n  i n  A l a s k a  f a v o r i n g

r a n c h  i  ng

I  b e l i e v e  t h e  f a i l u r e  o f  t h e  A l a s k a  j u d i c i a l  s y s t e m  

t o  r e c o g n i z e  t h e  Open Range  r u l e  o f  l i a b i l i t y  as  i t  h a s  e x i s t e d



i n  A l a s k a  f o r  d e c a d e s  w i l l  r e s u l t :  in n u m e r o u s  f a m i l y - r u n  c a t t l e  

r a n c h i n g  o p e r a t i o n s  g o i n g  out. o f  b u s i n e s s  b e c a u s e  o f  t h e  

i n a b i l i t y  o f  t h e s e  i n d i v i d u a l s  to f e n c e  v a s t  a c r e a g e s  o f  g r a z i n g  

l a n d  i n  o r d e r  to a v o i d  l i a b i l i t y  f o r  t r e s p a s s  b y  t h e i r  c a t t l e .

D A T E D  t h i s  ! d a y  o f  S e p t e m b e r ,  1 9 8 5  .

S T A T E  O F  A L A S K A  )

) ss .

T H I R D  J U D I C I A L  D I S T R I C T  )

S U B S C R I B E D  A N D  S W O R N  to b e f o r e  m e  t h i s  ( ^ t V \  d a y  o f  

S e p t e m b e r ,  1 9 8 5 .  '
lMk

N c x t a r y  P u b l i c  f o r  A ^ l a b k a  

M y  c o m m i s s i o n  e x p i r e s :



COMMITTEE REPORT

D a t e  referred: 3/12/86
r A o / n / Q n  F U R T H E R  R E F E R R A L S :  C 5: R A

(Referral r e v e r s e d  3/12/86)

D A T E : V/^./ } & L

T h e  PJESOURCES C o m m i t t e e  h a s  c o n s i d e r e d  HB 428

(7)

"An A ct r e l a t i n g  to g r azing d i s t r i c t s . "

a n d  recommends:

[ ] do p a s s

[ ] do n o t  p a s s

[ ] do p a s s  w i t h  a t t a c h e d  amendment(s)

[ ] no r e c o m m e n d a t i o n

r e p l a c e  w i t h  CS for HB 428 (Resources)[XXj

and r e c o m m e n d s do pass

[ ] f u r t h e r  r e f e r r a l  to the

[ ] s a m e  title

n e w  t itleiXt
Committee

a nd attaches: [ ] l e t t e r  of i ntent 
§»] f i r s t  fiscal n o t e  
[ ] n e w  fiscal n o t e  
[^ ( ] ^ - z e r o  fiscal n o t e

Jenki

Cato ‘iO r r , 0

S IG N IN G  OTHER RECOMMENDATIONS:
/ /  O  ,1

( 1 1  j
/ Sund

/



Jsrnator 3JnIm lO. (.IJach) Cnjjlitll
A la s lm  S ta te  IC cg isIa tu rr

lunoxi. Ak-fo f'TWl 1
(1*07) 4<55-i'J21 

Ita 55028

North Po!t. A)i<ka 99705 
(907)188.7332

April 10, 1986

I am supporting HB 428 as introduced by Representative Marrou. This 
bill addresses a problem that we are facing as urban development grows 
and the conflicts over grazing uses increases.

We have always had the concept of open range in Alaska. As a member of 
the Alaska Constitutional Convention I have a historical perspective to 
add on the concept of open range within the state. Attached you will 
find an affidavit that I signed in September of 1985.

cc Representative Marrou
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