


February 24, 1981

Representative Bette M. Cato

House of Representative* —
TrLa*p<?Pt*tlon Committ*o

Touch V

Juneau, Alaska 99311

Dent Ms. Cato:

House B ill Humb*, 12 ajjpeata Co represent an Initial attempt to
address th* Imjue of chanPng th* status of the Alaska Railroad from
chat of a f*d*rx| agency fo "*atata controlled entity. As ouch, it i*
an appJLaudable effort to redognir* die nead for change and to take aome
type of action prior Co bavm% that chang* Imposed from outnlde.
However, in Ita present fort* th* b ill doés not directly addreoa tha
litauc ttiar is b*for« th* *c«t*. ..In particular, th* following defect*
appear to ha preaent:

It trie* to do too much In a single pieco of legislation. It
establish*# a bod; -which has the authority to acqulr*, operate,
ami expand th* Alaska Railrond and, through its rate setting
po/usr, becoinas an economic xagulation body;

It la premature in that It forcclone* on a uinnber of option*
for dealln? with :he railroad which may be more attractive for
th* atate Ta t«rmi of long-term operational considerntlons;

It does not addre in many of the problem* of thu railroad
transfer wlich can be dealt uich only on a legislative basla.

Each of tiles* points deuervi a a bit mora detailed corae’c.

To establishing anauthority with the rather broad power to acquire,
, expand  andregulate railroad operation*in th* neat* the b ill
combine* within’*  °A |c¥ respon-ibiUciea which w ill ,
in conflict. Acqmsﬁmn of the chocnt railroad in a function which

equire, both K 411 of plan Mg agd a §eoRftyfty to ch* longeferm

SBHVO\WH?cﬁ‘i%LBn%”aMCHo@%Tij ,onagcr .hould «t ch. .no. tfcse be
d si%nin% tho organisation "Lliich w ill oh)%ra,tu the railroad to the best
advantage of the «r*t«. [t Icannot do this if ice form |* already oec
by legiSlative mandate- |dkewlinc, an organization which i'" required to
operate tho railrond in the'manner of n private huaineas, (n« is implied
by the bonding ﬁrovmmns ¢ th* bill) will mewtably find itoelf ‘in
copflict with“the political policy aupcctK of both it* own operational
nnd requlatory mandate* and with ‘the political control implied by th«
board mcxnbornhip. All of hoc «rea« .ciffer aeriouo 8p\ﬁo%tun|ty or
potential conflict both vici\in th* rail authority and wit
organizations.
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~In"an aarller review ot thin Issue | Identified at least fifteen

major policy considsrations vhich must be addressed in any change In
rail status'vithIn the atat*. These ar« as follows:

The status of raU -related land* both In relationship to ANCSA
conveyances cod (<ethe railroad's operational and industrial
davelopment requii extents;

0  Tho status of pub]ic employe# unions* existing labor .agree—
cants* eng>lc-yee biznoflta and retirement programs, and employ*
protection condit- ona:

Design of an own*jship/operational structure which permits tho
railrond to seek nvaatmont capital;

DesiPn of an ownsiship/operationnl structure which avoids the
public/private co.rlicta cov inherent in the truoicating of th*
railroad*a aarvlot a;

Design of an ovnarahlp/operatlonol structure which give ma_n*ge-
cent tha flaxibil ty to make entrepreneurial deci-'ilona and™to
be acttountabla for th* outcomes of chase decisions;

o Adetermination o: whsther passsngar a*rvic* is necessary and*
1 |f so* wrbother it in required to Contlnu* Its operation;

datermfnation o: whether tha railroad represent® an appro-
rlate nedumisa ior Implcnn&ntln?, ntate development policy
M. if so, under what types of financial, operational,
olitical, and eccnomic conditions;

= >

A determination o the present and historic financial stxtua
of the railroad p rtlculnrly as this Information relate? to
a

(tjh;tproepect of a treating private capital, bath equity *nd
ent,

Th* desirability <r unefulneoo of establishing a atate r4 il
regulatory capabi Ity;

Tfie determination of tux ctatua (federal, state, local) of
revenuen and for real and operating property after conveyance;

An uaaessmrat of iraffle potential for the railroad ord hem- tm
|n|%t||,t|tu|t|ona| lgnaant night affect various traffic poa-
slbliltles;

A determiuBtion o rasponaibllity and operational mechauioma
for aubnidies ohould oparacitxg, revenues not bo sufficient to
cover operation coats and capital runewal;
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Th* b ill In It# present] form Ha* oelected * caarua for or?anlsmg_,
any future rail activity in."the atnte without inveatlx*ting alternative
operational form which nay he much more attractive options. There are
at least six »*Jor alt-arnativc ways In which the Alaska- Railroad (and
any extensions or other acqutsiclona) may be organized in the future,
None of these 1*.clearly «hparior to any of the others at this tlaa.
They era a* follow*:

Halntain tha stati|* quo. That la, continue to function mmu
federal agancyv

'‘Reorganise a» a fcdoral corporation. In for» thi* might be
mocvhat alznllar (o Canadian National RaJLlvay.

Reorganise a* a otate agency. This would give the railroad
somewhat the auso etatus jib the Marine Highway System.

R,eo,r[qanise a® a ate corP,orann. Such an operation might be
simifar to_either_Che Britiuh Columbia Railway, the Ontatrio
Northland Railway.] or to any number of rmall operation*
]g,eveloped*m the Cptaccrn and nid-veotem D-S- during the pant
lva year*,

lleorrnzdLzo with n combination of ec/ite ownership and private
operation. Thin vould give the state oimerflhip of scene
combination. of thrd] railronl''* real and operating aaa<:t* while
a private antraprdneur would either enter Into a long-terxu
IcJLfI* agroemont az contract: to operate the progert In a
manner Similar to the Arrangement between the Southern Railway
and the city of Ciénclmu»tl %o_r operation of awveral hundred

d by that city.

Soli the railroad ico a private, firm Vho.would then function. In
a ma{mer aimliar (o comparable operations elwcrwhcfo in the
country.

nilce of line crum

Clearly, th«Dc optlcno can differ substantially in. the range and
ale* of their impact* upon dbe state. Thoy also would provide conoid—
arable variation ir, the amnifnt of atate Investment required although
none of then would entirely eliminate ec«te In.olvmnant. Finally, the
organisational fora which «wjolvao w ill determine almost entirely” th*
de?ree to which rail docislcn mating In the vtace will I>e political
rather than cocoasclel. Thr* Impaortant point ie that it 1* not yet
.neceaaory or in the etate'a best interest to foreclose am any of theaa
Option*.
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An a,naixaia of thy different possible Impact* of various
institutional *rriaagcnent* on potential r« Il extensions;

An analysis of th :Impact on roll competitor*, of various
iusltutloaal erraigamanta for the.railroad; and

o  Determination of ihlch federal funding programs would or would
nottbe available tendar differant ownership/operational atruc-
curta.

Many of these are not eddra sod In the prancut b ill and ,%iven, the IrsrV
(%ﬁlmftqr[n*atmn on moot of Cfrc area*, It would be Impo*aibl« to do so at
a. tint*,

In addition to the ar*4s cautjoned above It la Important to remenbar
that any future rail actlvle in th* state will be largely shaped by th*
federal legislation which Xfan*for* control of the Alanka Railroad Co
the state.” Clven this reaJL(ty, 1 would s.u?g,est that the most important
direction that could he takin at thla pointin tic* would be to establish
*n organfration which can o*gotlata transferenca of the railmad, con
participate la the atapmﬁ; af the federal Ieg|sl,at|on* can Investigate
the state'* thmns In thla matter, and can aaai*t th* legislature lai
preparing *uitable leginlat on to addraso the organirational form of
future ncete participation Anveil a* other Institutional and ?ohcy
mutter*. | would *u{jg«*C that this organization be set apart free
present state agencies duo to the lact that Its concerns would noe-
assarlly span, many of their individu-al Interests. For ouanple: tho
Departments of Tranaportatl  Commerce and Economic Development,
natural Resource*, Commumtr,and Regional Affair*, Attorney Cenoral *md
labor all have concern* witlin their jurlodictlouo which would also be
Involved lo rail transfer giastlons. An Independent group would he
hatter able _to coordinate tl c»* concern* while s till Utilizing existing
pro%ram*. The most import t of those existing ﬁro rams j.* tho
ra|t ptlannmg work, presently heing done within the Department of Trana-
portetlon.

Most importantly, by tijking this approach, the state would preserve
all of Ice oEt|on*. While "¢ la clearly time Co tok* action oa thle
matter. It 1* not yet appro”ri«ta to commit th* stacc to * particular
and final course of action, House B ill 12 mnkea this ocrrsnlaocnt at a
time when there ie inaufficiant information to determine whether It la
In the correct direction ancj at a time when th* federal consideration Is
unclear. In view of thla | voold ur,%e the members of the legislature (-
adopt a course of action uh4ch Herm| * the etnte éo [plew a mago,r role in
shapmq future rajl mattgrs while postponing th* detalls of roll
operation, expansion, and r*guletion until an apgropnate tine and
until the nccessrcy informalion has been assembled,
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- Th« tnmsfer of ch® Alj.sk® Railroad Co scaC® control repraaant® m
major chnnga In th* tm»po:t »y»ccsa and lea institutions. Undoubtedly
Che ooat important change Cnee” *t*tehood placed th* highway end airport
system within state Jurisdiction. |t 1® Important that this change |
proceed in an orderly manner with clear undarotende of the oppartuni-

ties gnd ligbilities of varioua courses of action. hopa these comment*
havs‘ !%a&)adwo V%rc er ﬂﬂ%ﬂnderstand*mg. P

Sincerely,

John T« Cray
Assistant rrof*osor of
Transportation

and expand th@® Al*ska Railrond and, through it® rate netting
power, become® an economic regulation body;

It ie premature  that it forcclooe® on u number of option*
for dealing with [:he railroad which may be more attractive for
the state In termj of long-term operational considerntlon*-

It doea not addreaa many of the problems of cbu railroad
transfer vlilch can be dealt with only on  legislative hasis.

Each of these point® deacrv aa hit more detailed comment.

In establishing sn outlority with the rather broad power to acguire,
operate, expand, and regulace railroad operations in the acate the bill
cgmbmes within a omglg entltﬁ respcnaibilitica which w ill probably be
In chIIigt,h A(:quidsition| al¥ tlae. preocntdra|lroad,t1,®,t« fL{nCtIhO*n|V7IIC[[1
roquirc* poth a 0o ea nning ant a ncnaltivi 0¢C ong-term
ecgnomm ané poﬂt?caq goa(fS\F/)vhmh,m%*E/ be held for theyrallroad. grh*
body which plan* and negotiates this transfer should at tga *an« tbme be
designing tho orgjmixation (which w il oR,sra,to the railrond to the bent
advantage of the'state. [t cannot do this if its form |* already see
by legiSlative mandate. Lil{kcwioe, an orgapicntion which is required to
operate tha railroad jn the manner of » private huaineag (na Ja im plied
by the bonding provisions ¢f Che bill) w ill inevitably find itaelf In
conflict with“the political policy adpecte of boch icé own operational
nud requlatory mandaﬁﬁs ?nf.WIth the political control implied b¥ the
board ?uc'nborahip, 0 .fjhese nraas offer aerioua op\ﬁortum&v 0i"
potential conflict both vitjMn the rail authority nnJ with mxce

. rTml
organizations



SECTION-BY-SECTION EXPLANATION TO ** DRAFT

ARTICLE 1. FINDINGS

Sec. 42.40.100. FINDINGS. The individual findings are self-
explanatory. Each was 1included for a specific purpose. In addi —
tion to describing the factual and policy setting in which the
transfer of the railroad to the state is occurring, findings are
necessary to establish the legislature®s expectations with
respect to the authority. Some findings are required by the
state Constitution and others will strengthen the ability of the
authority to secure tax-exempt financing.

ARTICLE 2. CREATION AND ORGANIZATION.

Sec. 42.40.200. ESTABLISHMENT OF AUTHORITY. The Alaska
Railroad Authority 1is established 1in this section. Its existence
commences on the appointment by the governor of all of the mem—
bers of its board of commissioners.

Sec. 42.40.205. LIMITATION OF LIABILITY. That all the
authority®"s liabilities are exclusively 1its own and not the
state"s 1is clearly stated 1in this section.

Sec. 42.40.210. BOARD OF COMMISSIONERS. Self-explanatory.

Sec. 42.40.215. APPOINTMENT AND COMPOSITION OF BOARD.
Subsection (a) provides that the board consists of the
Commissioner of Transportation and Public Facilities and six

"public" members, who may not be state officers or employees.



The"authorityls chief executive officer and an authority
employee, appointed by the Governor, representing the unions on
the property are ex officio, non-voting members. A general
qualification standard 1is provided in order to encourage the
appointment of persons who can make substantive contributions to
the council. One member is to be or have been an executive CE£ a
non-connecting railroad, 1if legally permissible. At least four
public members must come from areas served by the railroad.

Subsection (b) provides that the governor exercises his power
of appointment only upon enactment of state legislation accepting
the closing report prepared under the federal transfer legisla—
tion. The closing report 1is to include a specific accounting of
the assets and liabilities being transferred. The legislature
may not condition its acceptance of the report on its modifica—
tion but may only accept or reject it.

Subsection (c) provides for confirmation of board members by
the legislature but also provides that appointed members have
full powers and responsibilities until rejected.

Subsections (d), (e), and (f) relate to the election of board
officers and the removal of board members for specific reasons.

Sec, 42.40.220. TERM OF OFFICE; VACANCIES. Other than ini—
tial board members who serve staggered terms to ensure long-term
continuity, board members will serve five year terms, as provided
in this section. The section also provides for the appointment,

subject to confirmation, of replacement members to fill unexpired



terms and the preservation of the authority of a board quorum in
the event of a vacancy. A member whose term has expired server,
until his successor has been appoinv.ed.

Sec. 42.40.225. COMPENSATION AND EXPENSES. Compensation 1in
the amount of $300 per day for public board members 1is provided
in this section. The board 1is responsible for determining, 1in
its rules, how partial work days will be compensated. Members
also are entitled to per a. m and travel expenses.

Sec. 42.40%*230. QUORUM AND NOTICE OF MEETINGS. A quorum of
four voting members 1is established by this section. In addition
to the notice requirements of state law, this section provides
that notice of meetings must be given to board members, certain
state officials, two newspapers of statewide circulation and,
upon request, members of the general public.

Sec. 42.40.240. VOTING. This section provides that the
board rules will prescribe the manner of voting .and any represen—
tation of absent members.

Sec. 42.40.250. EXECUTIVE OFFICIALS. This section provides
for appointment of authority officials and personnel.. The board
itself appoints and fixes compensation for a chief executive
officer and legal counsel. Appointment of legal counsel 1is sub—
ject to the approval of the Governor for competence. The chief
executive officer, subject to board approval, names the other
executive officials. These officials, designated in the aefini-

tions, all serve at the pleasure of the board. The chief



executive officer appoints all other personnel. No executive

official, except as may be temporarily required by the federal
transfer legislation, may receive more compensation than state
departmental commissioners.

Sec. 42.40.260. DELEGATION. This section provides that the
daily affairs and op* ~*:ions of the railroad are the respon-—
sibility of the chief executive officer. The board 1is required
to delegate to the chief executive officer certain matters such
as leasing, specific rate-setting, routine changes in service
levels and procurement. General or particular board authoriza-
tion or concurrence 1is rv "“uired for other enumerated activities.

ARTICLE 3. ADMINISTRATIVE PROVISIONS

Sec. 42.40.300. CONFLICTS OF INTERES?. This section prohi—
bits a board member or employee from participating 1in a decision
in which he, or a member of his immediate family, has a direct or
indirect financial 1interest. The board may authorize a member or
employee to participate when the financial interest 1is only a
remote one, as defined 1in subsection (b). Additionally, a board
member or employee may participate where he will not be affected
in a manner different from the public generally. Subsection (d)
voids board action where a vote 1in violation of Sec. 42.40.300
was necessary to make up the majority. Otherwise, the board may
ratify action taken after a separate vote without participation

by the interested person. An intentional violation of Sec.



42.40.300 or A.S. 39.50 results in the forfeit of the .member*s or
employee®s office.

Subsection (e) extends A.S. 39.50, requiring the submission
of financial disclosure statements and compliance with conflict
of interest standards, to the executive employees and board mem—
bers. The board 1is also required in subsectipq (f) to adopt

i

"
within 120 days of the first meeting rules implementing the

conflict of interest section.

Sec. 42.40.310. PUBLIC BOARD MEETINGS. This section
requires that board meetings be public and that executive
sessions be used only when permitted by the state open meetings
statute, A.S. 44.62.310, or when the matters under discussion
pertain to land acquisition or disposl®or proprietary infor—
mation.

Sec. 42.40.320. MINUTES OF MEETINGS, This section requires
the board to keep minutes of 1its meetings and to send certified
copies of the minutes covering the public portion of each meeting
to the governor and to the leadership of the legislature.

Sec. 42.40.330. ADMINISTRATIVE PROCEDURE. This section pro—
vides that the state"s Administrative Procedure Act does not
apply to the authority, with the exception that the Open Meeting
Act applies to the authority®™s meetings. The authority 1is
required to make 1its rules and regulations available to the
public. The legislature may, by appropriate action, annul or

temporarily suspend an authority regulation.



Subsection (b) requires the authority to provide advance
notice and opportunity fﬁr the public to comment on regulations
that are likely to have a substantial impact on the public.
Emergency regulations may be adopted, but may remain 1in effect
for only 120 days. Subsection {c) requires that certain types of

rules and regulations be submitted to the attorney general for

review and approval. Subsection (d) exempts from the rulemaking
procedures four designated classes of regulations. Subsection
(e) provides that the authority shall be considered an agency of
_e- * * Jdt e A e s fo Tee

the state for purposes of judicial review of the authority”"s

actions. ,
Sec. 42.40.335,. PRE-EXISTING RULES, REGULATIONS AND ORDERS
0
OF THE ALASKA RAILROAD. This section aflows the authority board
to continue in effect the Alaska Railroad®s existing rules, regu-—
lations and orders for a period not to exceed two years.

Sec. 42.40.340. PENALTY FOR VIOLATION OF DESIGNATED
REGULATION. This section makes a violation (other than by an
authority official or employee within the scope of his
employment) of any of the authority®"s regulations designated as
necessary to protect life, health, or property a misdemeanor
punishable by a $1,000 fine and/or six months 1imprisonment.

Sec. 42.40.345. PUBLIC DISCLOSURE OF INFORMATION. This sec—

tion requires that information in the possession of the authority

is public unless the authority, by rule or regulation, withholds

o



such information by designating it to be of a nonpublic or privi-
leged nature. A procedure is also established whereby indivi-
duals may object to public disclosure of information in the
possession of the authority, and such information may be withheld
if the public iInterest i1s not adversEly affected.
. - »
ARTICLE 4. POWERS AND DUTIES
Sec. 42.40.400. VEE&ERAL-POWERS. This section delineates the
numerous powers the authority needs in order to effectively

manage and operate the Alaska Railroad. The list is intended to

be nonexclusive but each of the enumerated powers appears tor a

specific reason. Most are obviously required by the authority to
enable it to operate and manage the rai%road- Others strengthen
0A

the authority®s ability to engage 1in tax-exempt financing.
Others will enable the authority to satisfy reasonably fore-
seeable requirements of the federal transfer legislation and
still others anticipate the role the railroad will play iIn the
future economic development of the state.

Sec. 42.40.410. ANNUAL REPORT. A report generally
describing the operation and financial condition of the
authority, certified by the board, 1is required by this section to
be submitted to the governor and each member of the legislature
by February 1 of each year.

Sec. 42.40.420. ANNUAL AUDIT. This section obligates the
board to have the authority®"s financial records audited annually

by an independent certified public accountant experienced in rail



accounting. The audit, during the five years TfTollowing transfer,
iIs to include the status of the assets and liabilities identified
in the closing report prepared under the federal transfer
legislation. The fTinancial records of the authority also are
s?ij%ﬁ Eo ag&jt and i1nspection by the-%overqer:sjinte::?l .
auditor and the legislative auditor. Access to these materials
by these officials is unrestricted but disclosure is limited.

Sec. 42.40.425. LONG-RANGE PROGRAM AND CAPITAL PLANNING.
This section obligates the authority to prepare long-range
program and capital plans. The planning process is intended to
ensure authority fidelity with the purposes of this chapter. The
five-year, annually updated program plan, required by paragraph
(a)(1) is to provide information substantially consistent mdth
that required of line agencies by the Executive Budget Act,
although the format in which it is presented is to be developed
by the authority, the legislative auditor and the division of
budget and management. Three years after the preparation of the
first program plan, the governor and legislative auditor may con-
duct a performance and efficiency audit of the authority®"s
compliance with its plan. Paragraph (a)(2) provides for a com-
panion five-year capital improvement plan which also is to be
annually updated. The information provided in this plan is to be
consistent with that required iIn Sec. 42.40.700(b) for projects

subject to state review.



Subsection (c) requires distribution of the annually updated
plans to state officials.

Sec. 42.40.430. USE OF AUTHORITY ASSETS. This section
requires use of authority funds, property, assets and credit for
activities authorized by this chapter. It also precludes the
issuance of stock, loans to board members or employees, business
fogypri;ate benefit ana-ofaér activities inapprobfiate for a
public authority. Subsection (b) makes it clear that the
authority is allowed to serve its employees or board members in
the same manner it W%HJF 05h§[§ in the same genergl CFa%S? such
as passengers or shippers, as long as no special privilege 1is
accorded the employees or board members. It also expressly per-
mits the authority to .indemnify and insure 1its employees, agents
and board membec§. T =" - _ y

ARTICLE ?- RAIL PROPERTIES

Sec. 42-40-2%0- RAIL ;ROPERTIES- Sec. 42.40.500 provides
that the authority will receive and own the properties of the
Alaska Rgilroad transferred und;r the federal legislation. These
properties, as defined by A.S. 42.40.900(10), 1include both real
and personal property of the railroad. Like state lands, the
authority"s lands are protected from adverse possession by
A.S. 38.95.010. Subsection (@) also provides that the

authority"s lands may not be disposed of without compliance with

the specific procedures contained in Chapter 40.



Subsection (b) requires the authority to convey the subsur-
face estate of the lands it receives to the state within 1290 days
T LS - e - *\ . £."
after transfer. The authority may reserve the right to use sand,

gravel and other materials on the lands conveyed to the state.

Its retained interest includes the right to tunnel and otherwise

\-m * - -

use the subsurface asnecessary for transportatlon and related

purposes.

» - -
Under subsection (c), the authority 1is given the power to

* -

litigate and settle any claims arising-.out of the trapafer pro-
SRR/ A Wy >
cess, 1including claims for breach of warranty by the United

States. Under subsection (d), the authority may submit applica-

. S # v, Voem,
tions for interests iIn federal lands, such as rights-of-way, and
receive conveyances of those interests. Additionally, the
authority 1is authorized by subsection (e) to acquire state and =
federal aurplus property under existing law.

Subsection (f) requires the authority to give public notice
of the disposal of interests in land, other than leases, ease-
ments, and land-use permits.

Sec. 42.40.510. CLASSIFICATION, ACQUISITION AND USE OF STATE
LANDS FOR RAILROAD PURPOSES. Sec. 42.40.510 provides a mechanism
allowing the authority to acquire state lands for railroad pur-
poses with the concurrence of the Commissioner of Natural
Resources. Such acquisition would be necessary in the event of

an expansion which involves use of state lands for new routes.

The acquisition procedure is initiated by a resolution of the

-10-

»



authority™s council 1identifying specific-lands for rail purposes.

Within 180 days after receiving the resolution, the Commissioner

\ . .
of Natural Resources is required to either permanently classify® /

and convey the surface estate of the requested lands for railroad

. . n _ VI,V
purposes or to deny the classification as not in the best _.

e - m | ww emm $ | ..
interest of the state. Conveyances under this section include . A
» ““o e " ~ | . . \ e V. ;\./ - ) |

sand, gravel and other construction materials useful for railroad

purposes. v

A

Subsection @) alsd allpows ihe authority and ihe Gammhm“i]scsisner
- . * [ ] T 7K
to engage 1in joint management of railroad lands, to agree to con-;
ditions for the clasoification of state lands as ri llroad lands,
kel - " e - XY em»e
and to periodically review both state and railroad lands tov
determine their suitability for railroad purposes. The authority
may reconvej to the state lands which i1t no longer needs.
Subsection (d) elaborates on the nature of the authority®s
v VM

retained interest. . _ r ;.

L]
1

>I Subsection (e) provides an emergency procedure for relocation
of right-of-way and related fixtures to state lands where such
relocation 1Is necessary to maintain safe and adequate rail opera-
tions. Within 45 days after relocation, the authority must
request classification and conveyance of the state lands under
the normal procedure.

Sec. 42.40.515. DEVELOPMENT OF OIL, GAS, MINERALS AND

GEOTHERMAL RESOURCES ON AUTHORITY LANDS. The Department of

Natural Resources may lease or develop resources on authority



lands only after a review procedure involving both the Department
of Natural Resources and the authority has been completed. The
review procedure requires an agreement as to suitable reim-
bursement for any costs incurred by the authority as a result of. To-
the development. The authority®s approval of the development
must be evidenced by a written authorization. Additionally, sub-
section (b) requires the department of natural resources to
require a surety bond from any pgrty other than the state engaged
in resource development on railroad lands.

Subsection (¢) requires the Department of Natural Resources
to maintain records aﬁa'annually report to the legislature con-
cerning the income received from the subsurface of railroad lands
and the value of all subsurface conveyed by the authority to the
state.

Subsection (d) establishes the Alaska Railroad Income Fund in
the State Treasury for income received by the state from lands in
which th% authority has an inteﬁfst. The fund 1is subject to
appropriation by the Legislature.

Sec. 42.40.520. LAND USE REGULATION. This section authori-
zes the authority to promote the common health, safety, and
welfare of the public by adopting regulations governing land use
by private parties having interests, such as leases or permits,
in lands owned or managed by the authority.

Sec. 42.40.530. EMINENT DOMAIN AND ACQUISITION OF PROPERTY

0
AND MATERIALS. This section confers eminent domain power on the

-12-



authority under the state®"s general eminent domain statute. When
the authority acquires a fee simpld interest, which may be
necessary to ensure control of activities on the surface estate,

Jo* *

the authority must reconvey the subsurface to the state. The

demned for railroad purposes.

Subsection (d) authorizes the authority to acquire land by
filing a declaration of taking. - .

Subsection (e) clarifies that the authority may exercise emi-
nent domain to obtain materials as well as the land and access

mUE Y - - R
necessary to develop them. The authority is also authorized by
subsection (f) to vacate land, or any péi& of 1t, and reconvey
title to the state, if compensation was paid for iIt.
ARTICLE 6 . 'FINANCIA[ P&OVISIONS

Sec. 42.40.600. BONDS AND NOTESi This section authorizes
v the authority, by resolution of the boagg, to issu? bonds 3nd
bond anticipation noies to provide money to carry out its pur-
poses. The section vests broad discretion in the board in the
exercise of this authority. Other than specific limitations pro-
vided iIn this section sucn as a maximum term of 50 years for
instruments and the requirement that bond or note proceeds be
dedicated to activities specifically related to the purposes for

which the instruments are 1issued, 1t iIs iIntended that the board

have the maximum flexibility legally permissible in financing its

-13-
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activities. The 18 covenants and powers delineated iIn subsection

(@) are not intended to be exclusive. Paragraph (19) 1is a
general grant of authority to the board to exercise such other
powers and make such other covenants- notwithstanding their
"' ﬁ" ° .1 ° ’ * * *-. rl. - A "o -1*| i| ‘
omission from the specific list, as may be necessary, convenient
' m . ' ?

and desirable.

- - » i

Sec. 42.40.610.INDEPENDENT FINANCIALADVISOR. Theboard is

required by this section to retain a financial advisor indepen-
dent of the underwriter 1iIn negotiating .the private sale of bonds
and notes.

Sec.- 42.40.615. VALIDITY OF PLEDGE. This procedural section
facilitates thepledge of assetsor revenues to the payment of1 .
authority debt. It provides for automatic lien attachments;
gives the liens priority against all parties with junior position
regardless of.notice; and glloas the author;ty to.éaiYTa;sélsf
subject to a pledge.

| ‘e

Sec. 42.40.620. REMEDIES. For the benefit of holders of
authority securities, this section provides that remedies and
rights available under the terms of such instruments are to be
broadly enforceable.

Sec, 42.40.625. NEGOTIABLE INSTRUMENTS. Self-explanatory.

Sec. 42.40.630. BONDS AND NOTES ELIGIBLE FOR INVESTMENT.

This section authorizes public and private entities and indivi-

duals, 1including the state, and 1i1ts other political subdivisions,

-14-
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institutions and others subject to regulation by state law to
invest in authority securities.

Sec. 42.40.635. REFUNDING BONDS. The issuance of refunding
bonds to refund outstanding bonds is authorized by this section.
Insofar as may be appropriate, the provisions of this chapter
also apply to refunding bonds. Subsection (b) authorizes Invest-
ment of refunding bond proceeds, pending their application as
contemplated upon 1issuance, 1iIn direct or guaranteed obligations
of the United States,, the state or other entities with comparably

rated credit.

Sec. 42.40.640. CREDIT OF STATE NOT PLEDGED; REQUIRED . < me

DISCLAIMER, , This section states that thg authority"s securities oy
are not obligations of the state and are payable exclusively from -
revenues or assets of the authority, without recourse to the
state or 1i1ts other political subdivisions. It also requires that
each 1instrument issued by the authority contain a disclaimer on
its face to this effect. s

Sec. 42.40.645. NO PERSONAL LIABILITY. Self-explanatory.

Sec. 42.40.650. REVENUES. This section provides for
authority retention and management of its own revenues, which do
not become part of the state’s general fund.

Sec. 42.40.655. INSURANCE. In addition to requiring the
authority to maintain adequate Insurance, this section requires

that the state be named as an additionax insured.

Sec. 42.40.6*>0. SAFEGUARDING OF FUNDS. Self-explanatory.



Sec. 42.40.665. FIDELITY BOND. Self-explanatory.
Sec. 42.40.670. REVERSION OF ASSETS. Self-explanatory.
ARTICLE 7. STATE OVERSIGHT
Sec. 42.40.700. STATE REVIEW. This section requires the
authority to obtain the approval of at least the governor and

possibly the legislature for certain enumerated major actions.
- ."%‘) V * _7\; ' \j - ’\Z—

The authority must Ffirst notify the governor and the leadership
of the legislature twat, ;t Broposes to undertake any of* the
designated actions. The governor may either disapprove the pro-
posal, suspend it pendigg review by the legislature or approve, 0
it. Approval or disapproval are final and dispositive. IT the
governor suspends the proposal, he transmits his decision and his
recommendation to the legislature. The legislature may then
reject it. IT either the governor or the legislature fail to act
within the time provided, the proposal is deemed approved and the
oo - -

authority may proéeed- ’

Subsection (e), thé”fgkegging éoQWithstandiﬁg, requires spe-
" -

cific authorization by the legislature by law of any proposed
extension representing more than 50 percent of the railroad’s
total track mileage and requiring the issuance of securities 1iIn
an amount greater than $50 million.

Subsection (f) provides that this section is satisfied iIf the
authority has been directed to proceed with a project through the

Sec. 42.40.710 action-forcing mechanism or in the event the

legislature has funded a project independently.



Sec. 42.40.710. ACTION-FORCING MECHANISM. This section
requires the authority to respond formally to a request for con-
sideration of a proposal by either the governor or the legisla-

ture. Within 30 days of receiving such a request, the authority,

- r ] .
in writing, must commit to undertake.the suggested proposal or

]
explain why i1t will not or: islprecluded from doing so. At the

request of the governor or on its own initiagive, the Iegislature
may then direct the authority to proceed, 1Its response not-
withstanding, if the legislature also provides funds to plan and
implement vhe proposal.

Sec. 42.40.715. =INTERVENTION. This section provides that

the governor, when 32 authogized by the,k%?islature, may inter-
(] gAS

vene in and exer> 2 cont}ollof the authority under certain
delineated circumstances. The intervention mechanism permits the
governor to correct the deficiencies and iIs to cease as soon as
the necessary corrections have been made.

Sec. 42.40.720. TRUSTEESHIP. This section provides that the
Iegislatﬁre may also authorize Lhe governor to petition the Stéte
Superior Court at Anchorage to impose a trusteeship over the
authority under specific circumstances, including insolvency,
misapplication of resources or iImpairment of the state®s credit-
worthiness. The trustees appointed by the court are given broad

powers to cure the situation.



ARCTICLE 8. PERSONNEL AND GENERAL PROVISLONS
Sec, 42,40.800. PERSONNEL. This section provides“that the
employees of the authority are not employees of the state. It

also provides for application of the state"s Public Employment
|

Subsection (d) precludes organization of the authority®s ex-

ecutive officials.

Sec. 42.40.810-. POLITICAL ACTIVITIES. This section pre-

cludes use of authority funds 1in political activities including

Sec. 42.40.620. LICENSES AND PERMITS. This section provides
that the authority, to the same extent as the state and except as
otherwise provided 1in this chapter, will comply with local, state
and federal licensing and permitting requirements.

Sec. 42.40.830. UNAUTHORIZED REPRESENTATION. Self-

explanatory .



Sac. 42.40.840. CLAIMS AGAINST THE AUTHORITY. Subsection i
(@) of Sec. 42.40.R40 requires that all legal claims involving

the authority be brought against the authority and not against

*
o:V , . * . . . . -u |
the State of Alaska. This requirement reaffirms that the debts
of the authority are not the debts of the"state. (
: - m. = "m- -l e "m
Subsection (b) extends certain rights, privileges and immuni- o
- V.. [ T B e "/ " Nr
ties of the state and state officers to the authority and its 1
council members and employees.: Among these are the requirement
[ | - o«

that legal aéfions generally be brough£ within six years Y I
(A.S. 09.10.120), immuqﬂgxkagalpst suit for action§ taken with
due care or in the exercise of discretion (A.S. 09.50.250), and .- " J
an exemption from giving bond in action;A where such 1is ordinarily -J
required (A.S. 09.65.040).

Subsection (¢) provides that claims Egainst the authorit%**

L ] S*-% N 4 LS *4+

will not b% subject to the administrative procedurg for pr~-
2 - / ., -, - [ . <
senting and deciding claims against the state or its agencies.

- * -

(A.S., 44-77.010 et seq.) A;

Subsection (d) clarifies that A.S. 44.80.010, concerning the
state"s status as a party to actions against departments and
agencies, does not apply to the authority. As a result, the
state may not be named in an action against the authority and the
Department of Law is not required to bring or defend actions con-
cerning the authority.

Sec. 42.40.855. EXEMPTION FROM TAXATION. This section

exempts theeauthority from state and political subdivision

-19-



taxation. Subsection (¢) provides that authority property is

mb; . 0 [ - -
considered taxab{eTfO(ﬁthe limited purposes of q&mputing state
I W Mee —y e/ o, s ° [

aid to.local school districts.

Sec. 42.40.870. PAYMENTS IN LIEU OF LOCAL REALPROPERTY
- N AEm

-v .partial payments in lieu of loca.V real-property taxation by com-
] 1 -

munities in;which the authority has substantial land holdings.

The authority also )s allowed to provide discretionary impact ,:r.
o — | < |

aid to localities for public education, and other facilities
. " A
required to be developed as a result of expanded authority activ-

5 e At * i *
ities iIn such areas. 1

*V.

ARTICLE 9. MISCELLANEOUS PROVISIONS
: . o UV w - o Wi

Sec. 42.40.900. DEFINITIONS. o % (*7
(1) through () Self-explanatory. )
. oA VA, me. : %m v 1 %
7) "Immediate fTamily"” 1is defined for purposes of Sec.

[ N | N

- "$ - S :
42 .40.300 CONFLICTS OF

IﬁTERES{-
(8) Self-explanatory.
(9 “Leadership of the legislature” is defined for pur-
poses of notice and Tilings required by this chapter. The defi-
nition specifically provides that the designated office-holders
may designate persons or offices to receive such notices and
filings.

(10) Self-explanatory.

-20-



(11) "Regulation". is.defined to have the same meaning

._ - -
as that term is defined under the State Administrative Procedure eA; e

Actx« » [ .

(\2) "Rule"™ 1is distinguished from "regulation" as it.

Sec. 42-4(K%}0- SEVERABILITY. Self-explanatory
IV,

Sec. 42.40.92034-CONSTRUCTION. Self-explanatory,

Sec. 42.40.930."ADATE OF EFFECTIVENESS. This seltion pro- .

3 .
vides that the chapter becomes effective upon enactment of. " Em

federal legislation transferring the Alaska Rai Lnozad.
ARTICLE-10. APPLICATION OF OTHER IMV§ -
i—- - \Vhood
Sec. 42.40.1010. CONFLICTING LAWS INAPPLICABLE. Self-

exolanatory. -
Sec.-42.40.1020- REPEAL, AMENDMENT, AND APPLICATION OF "‘T*m *

EXISTING ﬁTAn”ES-i:. - ) |”

) A.S. {iflé 19 does not apply to the authority — sets

forth the responsibilities of and restrictions on the Department

of Transportation and Public Facilities iIn the construction and

operations of highways; some of 1its provisions regarding

construction, public bids, etc., arguably apply to other activi-

ties of DOT/PF, to which the authority will be nominally

assigned.

(2) The authority 1is considered a "political

subdivision”™ for purposes of A.S. 23.10.055 - state wage and

hour statute.



Vi Tk /* "o e\ f e et lFe | SiNiFL fT 7 s re -1 N ifloem g, x> « . v . . »1V

,(3) =A_.S. 23.10.420 does ,not; apply to the I}

—— e - . /-
authority — Tfull-crew”law.
- . (4 A.S. 30.15 does not ap* o the authormlufy — proce-
;e - . ... - Ve ore2 e

dures for state

G)Hr
o
, 35, which deals generally with public works. The authority 1is

exempt from public bidding requirements, -Department of ,3. .

Trangportation and Public Facilities supervision of construction,

EEE N "5 - -
planning of.projects, etc.

U_ (6 ) m The foIIOW|ng prOV|S|ons|of A.S. Title 37 do not>£l!
...... P —
apply to the authority"s operations .and budgeting procedures:
(@ -A.S.837.055— the: Fiweal Procedures Act
|}r'y1 o uV - v ' '
establishes uniform accounting, purchasing, post auditing, and
related fTinancial”provisions for all _Estate agencies”™ and

requires state agencies to subm®™t reports, documents, and state-

. e 3 ,~ V- hd
ments to the Department of Administration for ~accounting pur-
ma _S8it i EEEE>HE

poses. requires federaivfunds recelved by state agencies to be
deposited iIn the state treasury, makes the Department of
Administration responsible for all accounts and purchases of
state agencies, requires competitive bidding procedures, and
imposes other financial and reporting requirements;

() A.S. 37.07 — Executive Budget Act;

(c) A.S. 37.10.010 - .060 — these sections make

the Department of Administration the custodian of state funds and
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require all officers, boards, commissionsmetc.f to account to -<r

accept federal grants and transfers of
- % 1] “e S
M so" transfferred subject to the purisdiction of the initial.Depart-vf8
whé b= ° *
Natural Resources; and

\ (F)-vA.S. 37.25 — determines which unexpected
ee BN e L]
appropriations lapse and which do not. -
t - (» ~ The Buthority is not subject to the jurisdiction of Fs;e
- - - 4

the Alaska Transportation Commission.

() éJS. 39.50.200(b) 1is amended to include the

n ] 1
authority.

(9 Provides subsequently enacted statutes shall not

4 Eﬁ'intébeéted tDéimxﬂy to lihe amtﬁ@rity°wmless ﬂh@y do S0 iy

v - u
specifically by their terms.

— —f— D —
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. POUCHY-STATE CAPITOL
I I I I JUNEAU. ALASKA 99811
907.465-3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 26, 1981
u
SUBJECT: Sectional analysis of Alaska Railroad
Authority Bill (Work Order Number 12-0866)
TO: Senator M. E. Dankworth
FROM: Randolph G. Berry

Legislative Counsel

In accordance with your request, the following is a
section-by-section analysis of your bill establishing the
Alaska Railroad Authority (Work Order No. 12-0093).

Sec. 1 of the bill:

Sec. 42.40.010 establishes the Alaska Railroad
Authority as a public corporation within the Department
of Transportation and Public Facilities.

Sec. 42.40.020 provides that the authority shall be
governed by a board of directors.

Sec. 42.40.030 sets out the membership of the board of
directors, the method of appointment, and qualifications
of the members.

Sec. 42.40.040 provides for a four year term of office
for directors and provisions for Ffilling of vacancies.

Sec. 42.40.050 sets out procedures to be followe 1 in
the event of a conflict of interest by a member of the
board of directors.

Sec. 42.40.050 provides for per diem and travel
expenses fTor the directors.

Sec. 42.40.070 establishes the quorum for the board of
directors.

FEHZZG BBl



Senator M. E. Dankworth
Page 2 - -
February 26, 1981

Sec. 42.40.080 provides that board meetings are public
meetings. *

Sec. 42.40.090 requires board to keep minutes of its
meetings.

Sec. 42.40.100 allows the board to employ a president
to manage the authority and sets out certain qualifi-
cations for the president.

Sec. 42.40.110 sets out the general powers of the
authority, including operating authority and financial
epowers.

Sec. 42.40.120 provides that the authority shall

- provide for the operation of the Alaska Railroad,
either operating the railroad itself or otherwise, and
allows the authority to expand the operations of the
railroad.

Sec. 42.40.130 provides that the board shall adopt and
issue regulations pertaining to i1ts operations and the
operations of the railroad.

Sec. 42.40.140 requires the board to prepare and
distribute an annual report.

Sec. 42.40.150 requires an annual audit of the
authority by the legislative auditor or by an
independent auditor acceptable to the legislative
auditor.

Sec. 42.40.160 allows the authority to issue and sell
bonds and notes to provide money for corporation pur
poses, including the operation, maintenance and
expansion, of the railroad; provides that these bonds
and notes are payable from funds and assets of the
corporation; allows the authority to determine the
number, denomination and other matters relating to the
issuance of bonds and notes; allows the authority to
make pledges and guarantees with respect to the
security for the bonds and notes; the payment of
interest and principal,, the redemption of the bonds,
and the establishment of special funds for payment or
redemption of the bonds or notes; and allows the



Senator M. E. Dankworth
Page 3
February 26, 1981

authority to make pledges with regard to the
appointment and powers of a trustee or trustees to
protect the interests of the holders of the bonds and
notes 1issued by the authority.

Sec. 42.40.170 requires the authority to retain the
services of an independent financial advisor when
negotiating for the private sale of bonds or notes.

Sec. 42.40.180 provides that pledges of assets or
revenue made by the authority as security for the
payment of principal or interest on bonds or notes are
binding on the authority.

Sec. 42.40.190 grants the holders of authority bonds or
notes, or trustees appointed to protect the holder~"s
interests, to enforce the rights granted under this
chapter and pledges made under the trust agreement or
resolution of the board.

Sec. 42.40 200 provides that bonds and notes of the
corporation are negotiable instruments.

Sec. 42.40.210 provides that bonds and notes of the
authority are securities which are eligible for invest-
ment of state funds and qualify for iInvestment of
reserves and other funds by insurance companies, bank
and other companies maintaining reserve accounts.

Sec. 42.40.220 allows the authority to issue refunding
bonds to replace previously issued and outstanding
bonds and notes of the authority.

Sec. 42.40.230 provides that the authority is not
allowed to pledge the taxing power of the state or
assets of the state other than the assets of the
authority.

Sec. 42.40.240 protects the officers and employees of
the authority from personal liability for the issuance
of bonds or notes by the corporation.

Sec. 42.40.2S0 grants tax exempt status to the
authority and to bonds and notes issued by the
authority.



Sec. 42.40.270 allows the board of directors to

dissolve the authority after provision for repayment of

all its bonds and notes, but requires legislative
approval of the dissolution.

Sec. 42.40.280 provides that personnel of the authority

are in the exempt state service.

Sec. 42.40.990 defines various terms used in the
previous sections

Sec. 2 establishes the terms for initial members of the
board of directors appointed under sec. 42.40.030.

Sec. 3 provides ror the board of directors of the Alaska
Railroad Authority to enter into negotiations with
representatives of the _federal government for the transfer
of the Alaska Railroad to the authority.

RGB :1jb



SECTION-BY-SECTION EXPLANATION TO CS FOR SENATE BILL 212

Sec. 1. LEGISLATIVE FINDINGS, POLICY AND DECLARATION. The
individual findings are self-explanatory. Each was 1included for
a specific purpose. In addition to describing the factual and
policy setting in which the transfer of the railroad to the state
iiﬁoccurring, findings are necessary to establish the
legislature®™s expectations with respect to the authority. Some
findings are required by the state Constitution and others will
strengthen the ability of the authority to secure tax-exempt
financing.

Sec. 2. Amends AS 42 to add a new chapter as fTollows:

ARTICLE 1. ESTABLISHMENT AND OR ANIZATION.

Sec. 42.40,010. ESTABLISHMENT OF AUTHG. °TY. The Alaska
Railroad Authority 1is established in this section. To comply
with the state Constitution, the authority is established as an
instrumentality of the state within the Department of
Transportation and Public Facilities but it clearly has a legal
existence independent of and separate from the state.

Sec. 42.40.020. LIMITATION OF LIABILITY. That all the
authority"s liabilities are exclusively its own and not the
state"s 1is clearly stated iIn this section.

Sec. 42.40.030. BOARD OF COMMISSIONERS, Subsection (a) pro-
vides that the board consists of seven voting members, the
Commissioner of Transportation and Public Facilities and six

“public™ members, who may not be state officers or employees.



The authority"s chief executive officer and an authority
employee, appointed by the governor, representing the unions on
the property are non-voting members. A general qualification
standard 1is provided in order to encourage the appointment of
persons who can make substantive contributions to the council.
One member 1is to be or have been an executive of a non-connecting
railroad, 1if legally permissible. At least fTour public members
must come from areas served by the railroad.

Subsection (b) provides TfTor confirmation of board members by
the legislature but also provides that appointed members have
full powers and responsibilities until rejected.

Subsections (¢), (d), and (e) relate to the election of board
officers and the removal of board members for specific reasons.

Sec. 42.40.040. TERM OF OFFICE; VACANCIES. Other than ini-
tial board members who serve staggered terms as provided in
Section 7 to ensure long-term continuity, board members will
serve Tive year terms, as provided in this section. The section
also provides for the appointment, subject to confirmation, of
replacement members to Till unexpired terms and the preservation
of the authority Df a board quorum in the event of. a vacancy. A
member whose term has expired serves until his successor has been
appointed.

Sec. 42.40.050. COMPENSATION AND EXPOSES. Compensation 1in
the amount of $300 per day for public board members 1is provided

in this section. The board 1is responsible for determining, 1in



its rules, how partial work days will be compensated. Members
also are entitled to per diem, and travel expenses.

Sec. 42.40.060. QUORUM AND NOTICE OF MEETINGS. A quorum of
four voting members is established by this section. In addition
to the notice requirements of state law, this section provides
that notice of meetings must be given to board members, certain
state officials, two newspapers of statewide circulation and,
upon request, members of the general public.

Sec. 4,2.40.070. VOTING. This section provides that the
board rules will prescribe the manner of voting and any represen-
tation of absent members.

Sec. 42.40.080. MANAGEMENT OF AUTHORITY. This section pro-
vides for appointment of authority officials and personnel. The
board 1itself appoints and fixes compensation for a chief execu-
tive officer and legal counsel. Appointment of legal counsel 1is
subject to the approval of the governor for competence. The

chief executive officer, subject to board approval, names the

other executive officials. These officials, designated 1in the
definition:?.- all serve at the pleasure of the board. The chief
executive officer appoints all other personnel. No executive

official, except as may be temporarily required by the federal
transfer legislation, may receive more compensation than state

departmental commissioners.



Subsection (b) provides that the board may provide for the
management and operation of the railroad by-.a third party
contractor, subject to state review under Sec. 42.40.600(9)-

Sec. 42.40.090. DELEGATION. This section provides that the
daily affairs and operations of the railroad are the respon-
sibility of the chief executive officer. The board 1is required
to delegate to the chief executive officer certain matters such
as leasing, specific rate-setting, routine changes 1iIn service
levels and- procurement. General or particular board authoriza-
tion or concurrence 1is required for other enumerated activities.

ARTICLE 2. ADMINISTRATIVE PROVISIONS

Sec. 42.40.200. CONFLICTS OF INTEREST. This Lection prohi-
bits a board member or employee from participating in a decision
in which he, or a member of his immediate family, has a financial
interest. The board may authorize a member or employee to par-
ticipate when the financial interest is only a remote one, as
defined iIn subsection (b). Additionally, a board member or
employee may participate where he will not be,affected iIn a
manner different from the public generally. Subsection (d) voids
board action where a vote or participation in violation of Sec.
42 40.200 was necessary to the decision. Otherwise, the board
may ratify action taken after a separate vote without participa-
tion by the interested person. An i1ntentional violation of Sec.
42.40.200 or A.S. 39.50 results in the forfeit of the member®s or

employee®s office.



Subsection (e) extends A.S. 39»,50, requiring the submission
of financial disclosure statements and compliance with, conflict
of interest standards, to authority executive officials and board
members. The board 1i1s also required 1iIn subsection (F) to adopt
within 120 days of the Ffirst meeting rules implementing the
conflict of interest section.

Sec. 42.40.210. PUBLIC BOARD MEETINGS.- This section
requires that board meetings be public and that executive
sessions be used only when permitted by the state open meetings
statute, A.S. 44.62.310, or when the matters under discussion
pertain to personnel, the authority"s legal position, Iland
acquisition or disposal or proprietary information.

Sec. 42.40.220. MINUTES OF MEETINGS. This section requires
the board to keep minutes of its meetings and to send certified
copies of the minutes covering the public portion of each meeting
to the governor and to the leadership of the legislature.

Sec. 42.40.230. ADMINISTRATIVE PROCEDURE. This section pro-
vides that the state"s Administrative Procedure Act does not
apply to the authority, with the exception that the Open Meeting
Act, as modified iIn Sec. 42.40.210, applies to the authority"s
meetings. The authority is required to make its rules and regu-
lations available to the public. The legislature may annul or
temporarily suspend an authority regulation.

Subsection (b) requires the authority to provide advance
notice and opportunity for the public to comment on regulations

that are likely to have a substantial 1i1mpact on the public.
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Emergency regulations may be adopted, but may remain in effect
for only 120 days. Subsection (¢) requires that certain types of
rules and regulations be submitted to the attorney general for
review and approval. Subsection (d) exempts from the rulemaking
procedures fTour designated classes of regulations. Subsection
(e™ provides that the authority shall be considered an agency of
the state for purposes of jJudicial review of the authority"s
actions.

Sec. 42.40.240. PUBLIC DISCLOSURE OF INFORMATION. This sec-
tion requires that information in the possession of the authority
is public unless the authority, by rule or regulation, withholds
such information by designating it to be of a nonpublic or privi-
leged nature. A procedure is also established whereby indivi-
duals may object to public disclosure of information in the
possession of the authority, and such information may be withheld
ifT the public interest is not adversely affected.

ARTICLE 3. POWERS AND DUTIES

Sec. 42.40.300. GENERAL POWERS. This section delineates the
numerous powers the authority needs in order to effectively
manage and operate the Alaska Railroad. The list is intended to
be nonexclusive but each of the enumerated powers appears for a
specific reason. Most are obviously required by the authority to
enable it to operate and manage the railroad. Others strengthen
the authority"s ability to engage iIn tax-exempt financing.

Others will enable the authority to satisfy reasonably fore-

seeable requirements cZ the fTederal transfer legislation and
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still others anticipate the role the railroad will play in the
future economic development of the state.

Sec. 42.40.310. ANNUAL REPORT. A report generally
describing the operation and financial condition of the
authority, certified by the board, 1is required by this section to
be submitted to the governor and each member of the legislature
by February 1 of each year.

Sec. 42.40.320. ANNUAL AUDIT. This section obligates tie
board to have the authority"s TfTinancial records audited annually
by an independent certified public ajcountant experienced in rail
accounting, The financial records of the authority also are sub-
ject to audit and inspection by the governor®s 1internal auditor
and the legislative auditor. Access to these materials by these
officials 1is unrestricted but disclosure is limited.

Sec. 42.40.325. LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT
PLANS. This section obligates the authority to prepare long-
range program and capital plans. The planning process is
intended to ensure auuhority Tfidelity with the purposes of this
chapter. The fTive-year, annually updated program plan required
under this section is to provide information substantially con-
sistent with that required of line agencies by the Executive
Budget Act, although the format in which i1t is presented 113 to be
developed by the authority, the legislative auditor and the divi-
sion of budget and management. The section also provides for a

companion Tive-year capital improvement plan which also is to be



annually updated. The 1information provided 1in this plan is to be
consistent with that required in Sec. 42.40.600(b) for projects
subject to state review.

Subsection (e) requires distribution of the annually updated
plans to state officials.

Subsection (f) and Section 10 provide that, three years after
the preparation of the first program plan, the governor and
legislative auditor may conduct performance and efficiency audits
of the authority®"s compliance with its plan.

Sec. 42.40.330. USE OF AUTHORITY ASSETS. This section
requires use of authority funds, property, assets and credit for
activities authorized by this chapter. It also precludes the
issuance of stock, loans to board members or employees, business
for private benefit and other activities inappropriate for a
public®authority. Subsection (b) makes it clear that the
authority is allowed to serve its employees or board members in
the same manner it vould others 1iIn thrc same general class, such
as passengers or shippers, as long as no special privilege 1is
accorded the employees or board members. It also expressly per-
mits the authority to indemnify and insure its employees, agents
and board members.

ARTICLE 4. RAIL PROPERTIES

Sec. 42.40.400. RAIL PROPERTIES. Sec. 42.40.400 provides
that the authority will receive and own the properties of the
Alaska 1ilailroad transferred under the fTederal legislation. These

properties, as defined by A.S. 42.40.900(10), include both real



and personal property of the railroad. Like state lands, the
authority"s lands are protected from adverse possession by

A_S. 38.95.010. Subsection (@) also provides that the
authority®"s lands may not be disposed of without compliance with
the specific procedures contained iIn Chapter 40.

Subsection (b) requires the authority to convey the subsur-
face estate of the lands it receives tc the state within 120 days
after transfer. The authority may reserve the right to use sand,
gravel, coal and other materials on the lands conveyed to the
state. Its retained 1interest includes the right to tunnel and
otherwise use the subsurface as necessary for transportation and
related purposes.

Under subsection (c¢), the authority 1is given the power to
litigate and settle any claims arising out of the transfer pro-
cess, 1iIncluding claims for breach of warranty by the United
States. Under subsection (d), the authority may submit applica-
tions for interests in federal lands, such as rights-of-way, and
receive conveyances of those 1iInterests. Additionally, the
authority is authorized by subsection (e) to acquire state and
federal surplus property under existing law.

Subsection (F) requires the authority to give public notice
of the disposal of interests iIn land, other than leases, ease-
ments, and land-use permits.

Sec. 42.40.410. CLASSIFICATION, ACQUISITION AND USE OF STATE

LAND FOR RAILROAD PURPOSES. St :. 42.40.410 provides a mechanism



allowing the authority to acquire state lands for railroad pur-
poses with the concurrence of the Commissioner of Natural
Resources. Such acquisition would be necessary in the event of
an expansion which involves use of state lands for new routes.
The acquisition procedure is initiated by a resolution of the
authority®"s council identifying specific lands for rail purposes.
Within 180 days after receiving the resolution, the Commissioner
of Natural Resources 1is required either to permanently classifty
and convey-the surface estate of the requested lands for railroad
purposes or to deny the classification as not in the best
interest of the state. Conveyances under this section include
sand, gravel, other construction materials and coal useful for
railroad purposes, unless the Commissioner reserves them to the
state.

Subsection (d) also allows the authority and the Commissioner
to engage 1in joint management of railroad lands, to agree to con-
ditions for the classification of state lands as railroad lands,
and to periodically review both state and railroad lands to
determine their suitability for railroad purposes. The authority
may reconvey to the state lands which it no longer needs.

Subsection (e) elaborates on the nature of the authority®"s
interest in surface estate conveyed to it by the state.

Subsection (f) provides an emergency procedure for relocation

of right-of-way and related fixtures to state lands where such
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relocation is necessary to maintain safe and adequate rail opera-
tions. Within 45 days after relocation, the authority must
request classification and conveyance of the state lands under
the normal procedure.

Subsection (@) permits the authority to use coal on its lands
for operational purposes (e.g., generation of electrical power)
it the Department of Natural Resources fTirst finds the coal is
located on authority land and is not owned by another party. Use
of coal fTor operational purposes 1i1ncludes payment in kind of a
contractor engaged to extract the coal.

Sec. 42.40.415. DEVELOPMENT OF OIL, GAS, MINERALS AND
GEOTHERMAL RESOURCES ON AUTHORITY LAND. The Department of
Natural Resources may lease or develop resources on authority
lands only after a review procedure involving both the Department
of Natural Resources and the authority has been completed. The
review procedure requires an agreement as to suitable reim-
bursement for any costs incurred by the authority as a result of
the development unless undertaken by the state itself. The
authority®s approval of the development must be evidenced by a
written authorization. Additionally, subsection (b) requires the
department of natural resources to require a surety bond from any
party other than the state engaged in resource development on
railroad lands.

Subsection (¢) requires the Department of Natural Resources
to maintain records and annually report to the legislature con-

cerning the income received from the subsurface * . railroad Ilands
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and the value of all subsurface conveyed by the authority to the
state.

Subsection (d) establishes the Alaska Railroad Income Fund in
the State Treasury for income received by the state from lands in
which the authority has an interest. The fund is subject to
appropriation by the Legislature.

Sec. 42.40.420. LAND USE REGULATION. This section authori-
zes the authority to promote the common health, safety, and
welfare of-the public by adopting exclusive regulations governing
land use by private parties having Iinterests, such as leases or
permits, in lands owned or managed by the authority.

Sec. 42.40,430. EMINENT DOMAIN AND ACQUISITION "OF PROPERTY
AND MATERIALS. This section confers eminent domain power on the
authority under the state"s general eminent domain statute. When
the authority acquires a fee simple interest, which may be
necessary to insure control of activities on the surface estate,
the authority must reconvey the subsurface to the state.

Subsection (c) authorizes the authority to acquire land by
filing a declaration of taking.

Subsection (d} clarifies that the authority may exercise emi-
nent domain to obtain materials as well as the land and access
necessary to develop them. The authority 1is also authorized by
subsection (e) to vacate land, or any part of it, and reconvey

title to the state, 1if compensation was paid for 1it.
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ARTICLE 5. FINANCIAL PROVISIONS

Sec. 42.40.500. BONDS AND NOTES. This section authorizes
the authority, by resolution of the board, to issue bonds and
bond anticipation notes to provide money to carry out its pur-
poses. The section vests broad discretion in the board in the
exercise of this authority. Other than specific limitations pro-
vided in this section such as a maximum term of 50 years for
instruments and the requirement that bend or note proceeds be
dedicated to activities specifically related to the purposes for
which the iInstruments are issued, it is intended that the board
have the maximum Fflexibility legally permissible in financing its
activities. The 18 covenants and powers delineated in subsection
(@) arc not intended to be exclusive. Paragraph (19) 1is a /
general grant of authority to the board to exercise such other
powers and make such other covenants, notwithstanding their
omission from the specific list, as may be necessary, convenient
and desirable.

Sec. 42.40.510. INDEPENDENT FINANCIAL ADVISOR. The board is
required by this section to retain a Ffinancial advisor indepen-
dent of the underwriter 1In negotiating the private sale of bonds
and notes.

Sec. 42.40.515. VALIDITY OF PLEDGE. This procedural section
facilitates the pledge of assets or revenues to the payment of

authority debt. It provides for automatic lien attachments;

gives the liens priority against all parties with junior position
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regardless of notice; and allows the authority to sell assets
subject to a pledge.

Sec. 42.40.520. REMEDIES. For the benefit of holders of
authority securities, this section provides that remedies and
rights available under the terms of such instruments are to be
broadly enforceable.

Sec. 42.40.525. NEGOTIABLE INSTRUMENTS. Self-explanatory.

Gee. 42.40.530. BONDS AND NOTES ELIGIBLE FOR INVESTMENT,
This section authorizes public and private entities and indivi-
duals, 1including the state, and its other political subdivisions,
institutions ..id others subject to regulation by state law to
invest in authority securities.

Sec. 42.40.535. REFUNDING BONDS. The 1issuance of refunding
bonds to refund outstanding bonds 1is authorized by this section.
Insofar as may be appropriate, the provisions of this chapter
also apply to refunding bonds. Subsection (b) authorizes invest-
ment of refunding bond proceeds, pending their application as
contemplated upon issuance, in direct or guaranteed obligations
of the United States, the state or other entities with comparably
rated credit.

Sec. 42.40.540. CREDIT OF STATE NOT PLEDGED; REQUIRED
DISCLAIMER. This section states that the authority®"s securities
are not obligations of the state and are payable exclusively from
revenues or assets of the authority, without recourse to the

state or its other political subdivisions. It also requires that
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each instrument issued by the authority contain a disclaimer on
its face to this effect.

Sec. 42.40.545. NO PERSONAL LIABILITY. Self-explanatory.

Sec. 42.40.550. REVENUES. This section provides for
authority retention and management of its own revenues, which do
not become part of the state"s general fund.

Sec. 42.40.555. INSURANCE. In addition to requiring the
authority to maintain adequate insurance, this section requires
that the state be named as an additional insured.

Sec. 42.40.560. SAFEGUARDING OF MONEY. Self-explanatory.

Sec. 42.40.565. FIDELITY BOND. Self-explanatory.

Sec. 42.40.570. REVERSION OF ASSETS. Self-explanatory.

ARTICLE 6 . STATE OVERSIGHT

Sec. 42.40.600. STATE REVIEW. This section requires the
authority to obtain the approval of at least the governor and
possibly the legislature for certain enumerated major actions.
The authority must Tirst notify the governor and the leadership
of the legislature that it proposes to undertake any of tho
designated actions. The governor may either disapprove the pro-
posal, suspend it pending review by the legislature or approve
it. Approval or disapproval are final and dispositive. IT the
governor suspends the proposal, he transmits his decision and his
recommendation to the legislature. The legislature may then

reject 1it. IT either the governor or the legislature fail to act



within the time provided, the proposal 1is deemed approved and the
authority may proceed.

Subsection (g), the foregoing notwithstanding, requires spe-
cific authorization by the legislature by law of any proposed
extension representing more than 50 percent of the railroad®s
total track mileage and requiring the issuance of securities In
an amount greater than $50 million or provision for the manage-
ment and operation of the railroad by a third party contractor.

Subsection (h) provides that this section 1is satisfied if the
authority has been directed to proceed with a project through the
Sec. 42.40.610 action- forcing mechanism or in the event the
legislature has funded a project independently.

Sec. 42.40.610,, ACTION-FORCING MECHANISM. This section
requires the authority to respond formally to a request for con-
sideration of a proposal by either the governor or the legisla-
ture. Within 30 days of receiving such a request, the authority,
in writing, must commit to undertake the suggested proposal or
explain why it will not or is precluded from doing so. At the
request of the governor or on :Lts own initiative, the legislature
may then direct the authority to roceed its response not-
withstanding, if the legislature also provides funds to plan and
implement the proposal.

Sec. 42.40.615. INTERVENTION. This section provides that
the governor, when so authorized by the legislature, must inter-
vene iIn and exercise control of the authority under certain

delineated circumstances. The 1dntervention mechanism permits the
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governor to correct the deficiencies and is to cease as soon as
the necessary corrections have been made.

Sec. 42.40.620. TRUSTEESHIP. This section provides that the
legislature may also authorize the governor to petition the State
Superior Court at Anchorage to impose a trusteeship over the
authority under specific circumstances, including insolvency,
misapplication of resou. ;;es or impairment o~ the state"s credit-
worthiness. The trustees appointed by the court are given broad
powers to cure the situation.

ARTICLE 7. MISCELLANEOUS PROVISIONS

Sec. 42.40.700. PERSONNEL . This section provides that the
employees of the authority are not employees of the state. It
also provides fTor application of the state®"s Public Employment
Relations Act to the authority"s employees.

Subsection (c) precludes organization of the authority®s
executive officials.

Sec. 42.40.710. POLITICAL ACTIVITIES. This section pre-
cludes use of authority Tfunds in political activities including
legislative efforts. Nevertheless, board members and employees
are authorized to participate in legislative proceedings at all
levels of government in connection with matters directly
affecting the authority. Violations of this section are subject
to personal fines up to $5,000 under subsection (b).

Sec. 42.40.720. LICENSES AND PERMITS. This section provides

that the authority, to the same extent as the state and excep** as
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otherwise provided in this chapter, will comply with local, state
and federal licensing and permitting requirements.

Sec. 42.40.730. UNAUTHORIZED REPRESENTATION. Self-
explanatory.

Sec. 42.40.740. CLm IMS AGAINST THE AUTHORITY. Subsection
(d) requires that all legal claims involving the authority be
brought against the authority and not against the Stite of
Alaska. This requirement reaffirms that the debts of the
authority are not the debts of the state.

Subsection (b) extends certain rights, privileges and immuni-
ties of the state and state officers to the authority and 1its
board members and employees. Among these are requirements
relating to statutes of limitations, iImmunity from suit, and
exemptions from giving bond.

Subsection (c¢) provides that claims against the authority
will not be subject to the administrative procedure for pre-
senting and deciding claims against the state or 1Its agencies.
(A.S. 44.77.010 et seq.)

Subsection (d) clarifies that A.S. 44.80.010, concerning the
state"s status as a party to actions against departments and
agencies, does not apply to the authority. As a result, the
state may not be named iIn an action against the authority and the
Department of Law 1is not required to bring or defend actions con-

cerning the authority.
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Sec. 42.40.755. EXEMPTION FROM TAXATION. This section
exempts the authority from state and political subdivision
taxation. Subsection (¢) provides that authority property is
considered taxable for the limited purposes of computing state
aid to local school districts.

Sec. 42.40.770. PAYMENTS IN PLACE OF LOCAL REAL PROPERTY
TAXATION AND IMPACT AID. This section authorizes the authority
to provide, 1iIn its discretion and under certain circumstances,
partial payments in lieu of local real property taxation by com-
munities In which the authority has substantial land holdings.
The authority also is allowed to provide discretionary impact
aid to localities for public education and other facilities
required to be developed as a result of expanded authority activ-
ities iIn such areas.,

ARTICLE 8 . GENERAL PROVISIONS

Sec. 42.40.870,, ENFORCEMENT OF LAW AND AUTHORITY REGULATIONS
BY AUTHORITY SECURITY FORCE. This section provides for an
authority security force to enforce state laws and authority
regulations with respect to violations of the laws or regulations
that occur on or to authority property. Security“force members
have the same enforcement powers granted by law to state law
enforcement officers.

Sec. 42.40.880. PENALTY FOR VIOLATION OF DESIGNATED
REGULATION. This section makes a violation of the authority™s

regulations designated as necessary to protect life, health, or
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property a misdemeanor punishable by a $1,000 fine and/or six
months imprisonment. The authority 1iIs expected to be able to
deal with the problem of violations by employees incidental to
and within the scope of their employment in regulations imple-
menting this section.

Sec. 42.40.890. CONSTRUCTION. Self-explanatory.

Sec. 42.40.900. DEFINITIONS.

() through () Self-explanatory.

(D “Immediate Tamily” 1is defined for purposes of Sec.
42 _.40.200 CONFLICTS OF INTEREST.

() Self-explanatory.

(©))] “"Leadership of the legislature™ is defined for pur-
poses of notice and Tilings required by this chapter. The defi-
nition specifically provides that the designated office-holders
may designate persons or offices to receive such notices and
filings.

(10) Self—ex?.l.anatory[

an "Regulation”™ 1is defined to have the same meaning
as that term 1is defined under the State Administrative Procedure
Act.

(12) “"Rule™ 1is distinguished from "regulation™ as it
relates to the authority®"s internal affairs and not to activities

affecting the public at large.

Sec. 3. Amendment to A.S. 09.55.310(Ca)(4)
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Sec. 4. Amendment to A.S. 09,55.350

Sections 3 and 4 amend A.S. 09.55.310(a)(4) and A.S.
09.55.350 respectively to exempt the authority from any require-
ment that it pay fcr or erect fences and cattleguards along
right-~-way it condemns.

Sec. 5. Amendment to A.S. 39.50.200(b)

Section 5 amends A.S. 39.50.200(b) to add the authority to
the list of state commissions and boards whose officials are sub-
ject to the conflict of interest and reporting requirements of
A.S. 39.50.

Sec. 6 . COMMENCEMENT OF LEGAL EXISTENCE OF ALASKA RAILROAD
AUTHORITY . This section provides that the authority"s legal
existence commences when the governor appoints all of i1ts initial
members.

Sec. 7. APPOINTMENT OF FIRS* MEMBERS OF THE BOARD OF
COMMISSIONERS. This section provides for the appointment of the
initial members of the board. The governor may exercise his
power of appointment only upon acceptance by .the legislature of
the closing report prepared under the federal transfer legisla-
tion. The section also directs the governor to designate the
terms of the 1initial public members and staggers the terms to
ensure long-term continuity on the board.

Sec. 8 . CLOSING REPORT SUBMITTED UNDER FEDERAL TRANSFER
LEGISLATION. The closing report prepared under the transfer

legislation is to include a specific accounting of the assets and
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liabilities being transferred. This section also provides that
the legislature may not condition i1ts acceptance of the report on
its modification but may only accept or reject it.

Sec. 9. ASSETS AND LIABILITIES TO BE NOTED IN AUr~”T. The
audit, during the fTive years fTollowing transfer, 1is to include
the status of the assets and liabilities identified in the
closing report prepared under the federal transfer legislation.

Sec. 10. INITIAL LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT
PLANS. This section requires the authority to prepare and the
board to adopt initial long-range program and capital iImprovement
plans within 18 months of the date of transfer.

Sec. 11. PRE-EXISTING RULES, REGULATIONS AND ORDERS OF THE
ALASKA RAILROAD. This section allows the authority board to con-
tinue iIn effect the Alaska Railroad"s existing rules, regulations
and orders for a period not to exceed two years,.

Sec. 12. COLLECTIVE BARGAINING AGREEMENTS BETWEEN ALASKA
RAILROAD AUTHORITY AND EMPLOYEES. This section requires the
authority, as soon as practicable after transfer of the railroad,
to adopt collective bargainirg agreements with its employees that
continue the provisions of tha agreements in effect immediately
prior to the date of transfer. The agreements are to remain in
effect until they expire by their terms or as required under the
transfer legislation, they are renegotiated, subject to board
approval.

Sec. 13. CONFLICTING LAWS INAPPLICABLE. Self-explanatory.
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Sec. 14. APPLICATION OF EXISTING STATUTES.

(@ A.S. Title 19 does not apply to the authority -
sets forth the responsibilities of and restrictions on the
Department of Transportation and Puolic Facilities in the
construction and operations of highways; some of its provisions
regarding construction, public bids, etc., arguably apply to
other activities of DOT/PF, to which the authority will be nomi-
nally assigned.

(b) The authority 1is considered a "political
subdivision”™ "for purposes of A.S. 23.10.055 - state wage and
hour statute.

() A.S. 23.10.420 does not apply to the
authority — full-crew law.

(d A.S. 30.15 does not apply to the authority - proce-
dures for state grants for construction of local port facilities.

(e Authority activities are not subject to A.S. Title
35, which deals generally with public works. The authority Iis
exempt from public bidding requirements, Department of
Transportation and Public Facilities supervision of construction,
planning of projects, etc.

™ The Tollowing provisions of A.S. Title 37 do not
apply to the authority"s operations and budgeting procedures:

A.S. 37.05 — the Fiscal Procedures Act
establishes uniform accounting, purchasing, post auditing, and

related financial provisions for all "state agencies”™ and



requires state agencies to submit reports, documents, and state-
ments to the Department of Administration for accounting pur-
poses, requires Tfederal funds received by state agencies to be
deposited iIn the state treasury, makes the Department of
Administration responsible fpr all accounts and purchases of
state agencies, requires competitive bidding procedures, and
imposes other financial and reporting requirements;

A.S. 37.07 — Executive Budget Act;

A.S. 37.10.010 - .060 — these sections make
the Department of Administration the custodian of state funds and
require all officers, boards, commissions, etc., to account to
the Department of Revenue for all moneys received;

A.S. 37.10.085 — prohibits a political sub-
division of the state from subscribing to the stock of the cor-
poration for loaning credit or borrowing money for use of the
corporat.on;

A.S. 37.20 - authorizes the governor to
accept federal grants and transfers of property, and makes land
so transferred subject to the jurisdiction of the Department of
Natural Resources; and

A.S. 37.25 — determines which unexpended
appropriations lapse and which do not.

(o)) The authority 1is not subject to the jurisdiction

the Alaska Transportation Commission.
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) Provides subsequently enacted statutes shall not
be interpreted to apply to the authority unless they do so
specifically by their terms.
Sec. 15. EFFECTIVE DATE. This section provides that the
chapter becomes effective upon acceptance by the legislature of
the closing report submitted under the federal transfer legisla
tion or upon approval by the legislature of operation of the

federal Alaska Railroad by the authority.
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Vtranspontation .tomthe people,-v.isitors, and -businesses®.".of«the-_" state

mm;Change: "<.We..su est that'me entlre sub—garaqraph "b) zor nust®,"'and.V
low costviibefd ==

3) Paragraph (c), Page 3 -i I I

Change: Insert after "authority", "is kept at the minimum level
necessary to meet the railroad®"s capital needs and”, before the word
"'does™.

MxL, WIEEIAy (&1~ 1.



Change: This should"be expanded and defined as ‘“a joint management
and council responsibility.”.",-.-

8) Sec. 42.40.310, Pages 11 and 12.
Paragraph (6). Public Council Meetings.

Comment: All deliberations and decisions relative to land acquisition
or disposal should be made public information.



14) Article 4, Page 18.

Sec. 42.40.400
Sub-paragraph (27).

Change: Delete their paragraph and replace with, *"Plan for and under-
take the extension of the Alaska Railroad®s Rail System into areas of
the State not presently served.”



ALASKASTATE .SENATE,BILL NO. 212 - RAILROAD AUTHORITY

15)

> rticle"4,. Page 18

Sub-paragraph (28).
vV, .- .. " .m®>73v: N - — = , . A N
Change: .Delate all ;after”operations””on .Line. 10,,.,Page:.18, andLi:,, kv,

\suEstTtute-"-"ad?the ".Railroad %es-; the sane abi litv-as"/anVv: Driv"ate:

KSesc 42v40 .530

Sec. 42.40.855. Exemption from Taxation.

Comment: Recommend deletion of entire section. This section both
exempts the properties of the railroad from state and local taxes, and
provides that bonds and bond anticipation note iInterest payments shall
also be exempt. This is a very substantial subsidy measure and will
afford the Railroad a significant cost advantage over its competitor
commercial firms. If this section is not deleted, the legislation
should require the authority to take into account a hypothetical

tax liability based on railroad industry standards in the computation
of rail rates.
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MEMORANDUM February 26, 1981

SUBJECT: Sectional analysis of Alaska Railroad
Authority Bill (Work Order Number 12-0866)

TO: Senator M. E. Dankworth

FROM: Randolph G. Berry

Legislative Counsel

In accordance with your request, the following is a
section-by-section analysis of your bill establishing the
Alaska Railroad Authority (Work Order No. 12-0093).

Sec. 1 of the bill:

Sec. 42.40.010 establishes the Alaska Railroad
Authority as a public corporation within the Department
of Transportation and Public Facilities.

Sec. 42.40.020 provides that the authority shall be
governed by a board of directors.

Sec. 42.40.030 sets out the membership of the board of
directors, the method of appointment, and qualifications
of the members.

Sec. 42.40.040 provides for a four year term of office
for directors and provisions for filling of vacanciec.

Sec. 42.40.050 sets out procedures to be followed 1in
the event of a conflict of interest by a member of the
board of directors.

Sec. 42.40.050 provides for per diem and travel
expenses for the directors.

Sec. 42.40.070 establishes the quorum for the board of
directors.
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1. E. Dankworth

26, 1981

Sec. 42.40.080 provides that board meetings are public
meetings.

Sec. 42.40.090 requires board to keep minutes of its
meetings.

Sec. 42.40.100 allows the board to employ a president
to manage the authority and sets out certain qualifi-
cations for the president.

Sec. 42.40.110 sets out the general powers of the
authority, including operating authority and financial
powers.

Sec. 42.40.120 provides that the authority shall
provide for the operation of the Alaska Railroad,
either operating the railroad itself or otherwise, ar.d
allows the authority to expand the operations of the
railroad.

Sec. 42.40.130 provides that the board shall adopt and
issue regulations pertaining to iIts operations and the
operations of the railroad.

Sec. 42.40.140 requires the board to prepare and
distribute an annual report.

Sec. 42.40.150 requires an annual audit of the
authority by the legislative auditor or by an
independent auditor acceptable to the legislative
auditor.

Sec. 42.40.160 allows the authority to issue and sell
bonds and notes to provide money for corporation pur-
poses, 1including the operation, maintenance and
expansion of the railroad; provides that these bonds
and notes are payable from funds and assets of the
corporation; allows the authority to determine the
number, denomination and other matters relating to the
issuance of bonds and notes; allows the authority to
make pledges and guarantees with respect to the
esecurity for the bonds and notes; the payment of
interest and principal, the redemption of the bonds,
and the establish™ n* of special funds for payment or
redemption of the b~nds or notes; and allows the



February 26, 1981

authority to make pledges with regard to the
appointment and powers of a trustee or trustees to
protect the interests of the holders of the bonds and
notes issued by the authority.

Sec. 42.40.170 requires the authority to retain the
services of an independent financial advisor when
negotiating for the private sale of bonds or notes.

Sec. 42.40.180 provides that pledges of assets or
revenue made by the authority as security for the
payment of principal or interest on bonds or notes are
binding on the authority.

Sec. 42.40.190 grants the holders of authority bonds or
notes, or trustees appointed to protect the holder~"s
interests, to enforce the rights granted under this
chapter and pledges made under the trust agreement or
resolution of the board.

Sec. 42.40.200 provides that bonds and notes of the
corporation are negotiable instruments.

Sec. 42.40.210 provides that bonds and notes of the
authority are securities which are eligible for invest-
ment of state funds and qualify for iInvestment of
reserves and other funds by insurance companies, banks
and other companies maintaining reserve accounts.

Sec. 42.40.220 allows the authority to issue refunding
bonds to replace previously issued and outstanding
bonds and notes of the authority.

Sec. 42.40.230 provides that the authority 1is not
allowed to pledge the taxing power of the state or
assets of the state other than the assets of the
authority.

Sec. 42.40.240 protects the officers and employees of
the authority from personal liability for the issuance
of bonds or notes by the corporation.

Sec. 42.40.250 grants tax exempt status to the
authority and to bonds and notes 1issued by the
authority.



Sec. 42.40.270 allows the board of directors to
dissolve the authority after provision for repayment of
all its bonds and notes, but requires legislative
approval of the dissolution.

Sec. 42.40.280 provides that personnel of the authority
are in the exempt state service.

Sec. 42.40.990 defines various terms used in the
previous ~"ctions.

Sec. 2 establishes the terms for iInitial members of the
board of directors appointed under sec. 42.40.030.

Sec. 3 provides for the board of directors of the Alaska
Railroad Authority to enter into negotiations with
representatives of the federal government for the transfer
of the Alaska Railroad to the authority.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM April 7, 1981
SUBJECT: Alaska Railroad Authority
(Work Order No. 12-1364)
TO: Senator Bill Ray
FROM: Thomas A. SofolL

Legislative Counsel

You have requested that this office undertake a section-

b, -section analysis of SB 212 and SB 221 with notations of
WY differences which exist between the two bills. Both
bills create an Alaska Railroad Authority. SB 212 and

S3 221 share more parallel provisions than they do dif-
ferences. In the iInterest of economy of time and effort, |
have attempted to summarize the main differences which exist
between the two bills since this seems to be most salient
feature of your request. I do not believe that one will
encounter much difficulty in understanding what a given
section of either bill says, but I am aware that there Iis
some need to be able to compare differences between the two
bills. I have undertaken that comparison in narrative Tform
below. You may find that future reference would be facil-
itated if the format of this memo is changed iInto some sort
of graphic presentation.

Both bills create the Alaska Railroad Authority as a public
corporation of the state. However, the composition of the
governing board varies. Under SB 212, the board consists of
at least one banker, one attorney, one economist, one trans-
portation person, and one business person [sec. 42.40.030.].
Under SB 221, the board consists of the commissioner of
transportation and public facilities, two senators, two
representatives and two members of the general public

[sec. 44.87.015]. Only SB 212 specifically sets out a
conflict of interest section [sec. 42.40.050]. SB 221 calls
for the employment of an executive director to manage the
authority |[sec. 44.87.025], while SB 212 gives this job to



the president [sec. 42.40.100]. The general powers of the
authority under both bills are practically identical. One
of the purposes of the authority under SB 221 is to enter
into talks with the federal government and Canadian prov-
inces regarding an international rail connection [sec. 44 .-
87.030]. Nowhere 1is this expressly mentioned in SB 212
although this purpose could be implied easily under

sec. 42.40.120. Only SB 212 expressly calls for an annual
report [sec. 42.40.120], and audit [sec. 42.40.150].

The financial provisions of both bills are similar. SB 212
differs as i1t provides for bond anticipation notes |[sec. 42.-
40.160(b)], SB 221 provides for a maximum forty year maturity
for authority bonds [sec. 44.87.040(b)], while SB 212 calls
for a Fifty-year maximum [sec. 42.40.150(c)].- SB 212 goes
into much more detail when describing the resolution which
authorizes the issuance of bonds [sec. 42.40.160(f)], than
does SB 221 [sec. 44.87.040(b)], Only SB 212 calls for an
independent financial adviser [sec. 42.40.170]. SB 221
specifically refers to trust indentures and trust agreements
and provides that an issue of bonds may be secured by such
instruments while SB 212 is silent on this point[sec. 44._-
87.045]. SB 212, unlike SB 221, provides for the issuance
of refunding bonds [sec. 42.40.220]. Only SB 212 provides
for the dissolution of the authority [sec. 42.40.270], and
for the exemption of authority personnel from the State
Personnel Act [sec. 42.40.280]. The last substantive dif-
ference in the TfTinancial provisions of these two bills 1is
that only SB 221 expressly states that income from invest-
ments of the authority is limited to maintenance or Improve-
ment of railroad facilities [sec. 44.87.075].

Call me at your convenience iIf you have any problems with
understanding the content of a specific section beyond the
differences identified by this comparison.
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TOTEM OCEAN TRAILER EXPRESS, INC.

13 619WAREHOUSE AVENUE, SUITE 242 /ANCHORAGE, ALASKA 99501
PHONE: (907) 276-5868

Proposed Amendments to S.B. 217?

2/5/82

1. Amend 8 42.40.010 (ALAKSA RAILr"AD AUTHORITY) by adding the
following phrase at the end of the Ffirst sentence: ‘'for the purpose

of providing rail transportation services within the State of Alaska.™

Comment: The proposed amendment would clarify
the legislative intent that the Railroad Authority
refrain from entering the motor carrier or water

carrier business.

2. Redesignate § 42.40.120 (OPERATION OF THE ALASKA RAILROAD)

as 8 42.40.120(a)-

3, Add four new subsdections to § 42.40.120 (OPERATION OF THE ALASKA

RAILROAD), designated as 8§ 42.40.120(b), (c), (d), and (e) as follows:
"(h) The board shall solicit bids r/um qualified private

persons or firms to operate the Railroad on a contract basis and

shall contract for private professional management of the Railroad

unless the board determines by a 3/4 vote that direct management of

the Railroad®s operations by the board will be significantly less

costly.™
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Comment: Private, professional management

of the Alaska Railroad will help to insure

that the Railroad is run on an independent,
self-sustaining basis and will deviate from that
principle only to extent that the legislature
authorized the subsidy of specific enumerated
services. Direct operation of the Railroad by
an unpaid board of directors would tend to reduce
the Railroad®"s accountability. Contract manage-
ment can be subjected to restrictions and
regulated by incentives and penalties which

would not be appropriate to control the board.

I (c)Notwithstanding any other provision of this Act,

the operation of the Alaska Railroad shall not be extended to the

provision of any motor carrier or water carrier service which would

compete with any motor carrier or water carrier service actually

provided by a private carrier.1l

Page 2 of 7

Comment: Where private enterprise is capable of
providing a transportation service, the govern-

ment should stay out. The purpose of this amendment
is not to restrict or eliminate any current opera-
tions of the Railroad but only to prevent expansion
of existing operations in direct competition with

private carriers.



1(d) Each competitive service provided by the Alaska Railroad
shall generate sufficient revenues to the Railroad to cover the cost
of that competitive service; provided that nothing in this subsection
shall prevent the Railroad from meeting a rate offered by a private

carrier for a competitive service.1l

- e I

""(e) The Alaska Railroad shall be subject to the antitrust

laws of tho state of Alaska."
i ¥

Comment: A "competitivqjggrvjce" is defined
elsewhere as a service which competes with
one or more private carriers. Private companies

*.0%"
engaged in freight transportation should not be
undercut and driven out of business by the opera-
tions of a subsidized, state-owned railroad. Where
it competes with private freight carriers, the
Railroad should be required to play by the same
rules that govern the private carriers. Thus,
where it competes with private freight carriers,
the Railroad should be required to conduct its
operations on a self-sustaining, non-subsidlzed

basis and 1n accordance with the Alaska antitrust

laws.

We have no objection to state subsidization of
those services (e.g., passenger and bulk commodity

services) which do not compete with private carriers.
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Our goal is only to prevent the Railroad"s use
of government subsidies to compete unfairly with

private carriers.

4. Amend 8§ 42.40.150 (ANNUAL AUDITS) by inserting a semi-colon at
the end of the last sentence aqd a%giﬂg the following:

"except that the financial records 6f the authority shall identify
separately the cost of each service provided by the Alaska Railroad
and revenues to the Railroad generated by each such service. The
financial records of the authority and of the Alaska Railroad shall

be available to the public at such reasonable times and places as

the Board may designate."

v mE
Comment: These provisions are Intended to assure

that records are maintained by the Railroad, and
accessible to the public, which are necessary to
determine compliance by the Railroad with the
requirement that the Railroad operate on a seK-
sustaining basis when iE'competes with private

carriers.

5. Redesignate § 42.40.990 (DEFINITIONS) as § 42.40.290 and
amend 8 42.40.290 to add three new subsections, designated

§ 42.40.290(4) and (6), and (6), as follows:

"(4) A 'service" provided by a carrier means any activity

which the carrier performs or offers to perform, either individually
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or as part of a through route, as a common carrier, contract carrier
[ ]

or both, including, but not, limited to, any single or multiple

commodity freight service."

"(5) A "competitive service'" means any service in which the
VL
Alaska Railroad does or would compete with one or more private

carriers, except that passenger service and bulk commodity service
L]

are expressly excluded from the term."

L V'E
(]

'"(6) The '"cost to the Alaska Railroad of a competitive
service means all capital, operating and other costs actually or
constructively incurred by the Railroad which directly or indirectly

enhance the Railroad"s ability to provide the competitive service.

(A An imputed cost for any property or other right, .
privilege or thing of value used, received or acquired by the Alaska
Railroad without cost or for a consideration less than fair market

g - - <. n
value. The iImputed cost of such properties, rights, privileges
and things of value shall be their fair market value as of the date. o
v j
of their acquisition or use, whichever occurs first. In the case of

tangible real or personal property, market value "nail be the M_A.Il.

appraised replacement cost, less observed depreciation.

(B) An imputed financing cost computed on the fair market
value of the property, rights, privileges and things of value des-

cribed in paragraph (A) of this section at the rate determined by the
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Interstate Commerce Commission in the most recent revenue adequacy

proceeding as the average cost of capital in the railroad industry;
o~ - . R I m -
and

(© If the Alaska Railroad receiver, any capital or operat-

ing funds through grants or other direct or indirect subsidies from
o " V:_:r\/; _ -
the state or-federal -governments or any other source, or through

the issuance of tax exenpt bonds or obligations, an imputed

financing cost computed on the amount of such ft-.s at the rate
V=

determined by the Interstate Commerce Commission in the most recent
revenue adequacy proceeding as the average cost of capital in the
. Yo k- . Ny m
V
J - -
(D) To the extent that costs described in this section,

railroad industry.

actual or imputed, benefit more than one of the services provided by

the Railroad, the Railroad shall fairly allocate such costs among”
- i,l % 1 >,[i'*.j' .;pkl 1 *," L] ' 1 4 N
such services iIn proportion to the use or benefit which each service

- - IfE

Comment: The definitions are necessary to

specify the meaning of proposed subsection 42.40.120

deHves."

(d), which requires the Railroad to generate

;- Tficient revenues from each service which
competes with private carriers to cover the cost
of providing that service. The definition of
cost is intended to place the Railroad on the

same footing as any private railroad and on the



same footing as the private carriers with whom
the Railroad competes. The definition is intended
to prevent the Railroad from using public subsidies

to compete unfairly with private carriers. .

6.. Add a new section 42.40.300 (COMPLIANCE)as follows:

"The Alaska Railroad shall be operated in strict compliance with

this Act. The Superior Courts of the state of Alaska shall enjoin
- L J o & - L J ] -

any act or omission 1n violation of the terms of this Act upon

petition by any person and shall grant all other appropriate relief,
including damages, to any person injured by such act or omission."

. | ».
Comment The Alaska courts should be authorized

*\
to enforce the requirements of the Act.
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THE FOLLOWING DOCUMENT(S) MAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL.
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crv T
Jec fall afitdets* House TriiUfiV&rtatlék CCTEndxtee /
Anchorage, Alaska
Hay n, 1582

Alaska Stats LE£SI httar t?-
dumsciUr Al aska

Cggfifclencn?

legislation affecting transier a£E The Alaska PAilroad into
State ow.ecshic presents major challenges, largely because of
the conflict inherent iIn trying to operate a publicly-heid cor-
poration 33 a profit-making business.

VS hfcve been lar-g-tarr- supporters of transfer of ownership,
having spent tha last yefct und a half sinftlyzitt# legislation
regarding the transfer ijitzcducad in both the Cc-ngrass and the
Statue legislature. Vx fool the Issfc version of SB712 drafted
May 4, XSSz, presently before you, fails iIn set/arel important
regards to provide an adequate framevfork for State ownership and

operation of the Railroad.

ve believe there ftli? ateu.s of diract conflict between and
-the current version of SrI54>&, now fosforo Congress.

No believe the present version of SB212 provides for an iInher-
ently inefficient operation.

We believe the State should no- , a the moment, go any further
th&n establishing an indepertder.t Alaska Railroad authority,
leaving details of its operation to be defined after the Federal

hill beoe-rtcS .“aw.

42.40.100, entitled Ms*xl Propertifc»rw, provides for conveyance
by the- authority to the State of the subsurface <“State and
mineral righte on Railroad lands,yet sISOO mandates reversion
of Railroad lands back to Federal ownershipif such lands are
not used solely for Raillroad purposes. Not only will the owner-
ship be difficult or impossible to recombine, it seems to us
thft authority should be free to use iIts enterprise assets to
tasKiaiz* its i1ncome.

42.. ACU700, titled "Pereonnel *r drafts of Si.S00 have all con-
tained the mandate that employees may join the State personnel
system, This provision prohibits 1i1t. This conflict can be
avoided by having no provision inthe State law until the
Federal Ilegislation is ntfopted,

42 ,40* 740, "Claims Against the Authority'™, says, In c_*-sente,
that claiiuc umefc be brought the author!ry, not the
ctoto. The Hlanguager-in. sl.50CF provides specifically that the
vord "Ftate" 1includeh an entity designsted by the State to own,
cparsia, or manage The Alaska Kailrcad.



tiojo ef t&s Eailrcad inherently inefficient* .

42.40-015; tie believe tha interests " £ til* pc-~v—p-ie or M&Eka. *re
bssr served by eraserving the saatissltE. possible amount of indd?
pandsnee under which the RaSlsoad new cperetes* The authority -
Should hot fTcf establishe I within an existing e3epazts»&ftt» buth
should &£ s separate division of coverivueat m-aer Article 21 #
section 22 of the Alaska Constitution; or should be established
by constitutional str.tditenl; or &s c Title 10 corporation under

Alaska Statutes-

Any of these nethods assures the Authority cl laore indspefidencd
iron existing government* assures the Railroad of a placs i»
State governnswt to snatch its potential iispact* and eiiilainates
another layer of administrative procodurt"

The rule r-r-Xing and public hearing procedures la 42_.4Ch?$#t
m55.40.33C, and 42*40*42* provide fox aim separate sets of rul”s
to be promulgated by the Railroad to Operate- und&r this law*

Each of thaee sats individually reduces the operating efficiency
of the Railroad* Collectively, they represent an onerous burden*

Business must be able to #0v* quickly to capture profit c?ror-
cunitlet. The Rai."road is in cc-spetition with other carriers.
It carauot be “telegraphing its punches™, but pust have the spaed
inherent in an 1irsdependerit bO#rn and management, not _.burdened
by a complex and lengthy hcar_ng process.

In rddition, every utterance of the Railroad ca.n be; classified
as a regulation by the reference iIn 42. 4Q.3tF£, paragraph (11)

to AS 44.62_.£4%. Tha &xi2road nov has 143 velurves of orders,

with 463 supplements,

The Pa.ilroad voy.i2 1ir.it its ovn ability to attract operating
and management talent under 42.40.020, Paragraph (5), which

limits, salaries Of cr.plg 75 exudative officials. Ke believe
prudent business practice should dictate cornpenstation, levels.

In closing, let rse rest-ate tb-Rt wo f«ei SB212 is overlong, and
tbAt the ht"iT-0 Should, tor the vzotoent, not try to fully jisplersexit.
aa”yet-unadopted Federal Ilegislation, but should merely create
the authority. Rill definition con then be made 1in light of
Federal law.

Sincerely,

Anchorage Cbnribcr of Commerce

(Ar<; thtnpr- inforr™tir/s offir-. S/Il/52:
Ser.t per calliyr.t of Air. FiV.s, Legislo™s't; Cmiira,
Anchors?* Cauer of ''cragyr..e/
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SECTION-by-SECTION ANALYSIS of RAILROAD BILL

/u.
SECTION 1

FINDINGS; The individual findings are self-expalnatory, Findings
are necessary to establish the legislature®s expectations with

respect to the authority.
SECTION 2

ARTICLE K creation.& ORGANIZATION

«
* Ve =

Section 42.40,010
Establishment of the Authority — The Alaska Railroad Authority is

established iIn this section. Its existence begins after the appoint—
ment of the Board which will take place after the legislature approve
the closing ieport r..it: .equivalent) presumably next session.
Section 42.40.020
LIMITATION OF LIABILITY--The authority™ liabilities are exclusively
Its om and not the state's.
Section 42.A0.030
BOARD OF COMMISSIONERS- Theppowers of the Authority are in the Board.
APPOINTMENT AND COMPOSITION OF THE BOARD- This section provided that
the board consists of the Commissioner of Transportation and Public
Facilities and six "public” members, who may not be state officers
or employees. Aditionally, the autorities chief executive officer
and a union representative are non-voting members. All
public members must be confirmed by the legislature.
" Section 42.40.040
TERMS OF OFFICE- Board memebers serve 5 year staggered terms.
Section 42.40.050
COMPENSATION AND EXPENSES- Compensation in the amount of $300/day
for public board members plus per diem and travel expenses.
Section 42.40.060
QUORUM AND NOTICE OF MEETINGS— A quorum of four voting members 1is
eestablished iIn this section, Public notice of meetings IS required.



Section 42.40,070
VOTING- This section provides that the board rules will prescibe

the manner of voting and any representation of absent members,

Section 42.40.080 .

MANAGEMENT OF THE AUTHORITY- This section provided for appointment

of authority officials and personnel, The board appoints a chief

executive officer and legal counsel, Appointment of legal counsel

IS subject to approval of the Governor for competance. No executive

official may receive more compensation than the state departmental

commissioners. This section also allows the board to provide

management by a 3rd party contractor,

Section 42,40,090

DELEGATION- This section provides that the daily affairs and opera—

tions of the railroad are the responsibility of the chief executive

officer,

ARTICLE 11, ADMINISTRATIVE PROVISIONS:

Section 42.40.200 - .

CONFLICTS OF INTEREST- This sectio prohibits a board member or em—

ployee from participating in a decision in which he, or a member of

his immediate family, has a direct of indirect financial interest,

The board may authorize a member oremployee to participate when the

financial interest is only a remoteone, This section also allows

the board to provide management by a third party contractor, Board

members and executive employees are required to submit a financial

disclosure statement and to comply with existing conflict of Interest
laws,

Section 42.40.21U

PUBLIC BOARD MEETINGS- This section requires that the board meetings

be public and that the executive sessions be used only when permitted

by the state open meetings statute or when discussing proprietary
- information.

Section 42,40,230

ADMINISTRATIVE PROCEDURE-- This section provides that the state®s
Administrative Procedures. Act does not apply to the Authority, The
legislature may annul or temporarily suspend an authority regulation.



This section also requires the authority to provide advance notice
and opportunity for the public to comment on regulations that are
likely to have a substantial impact on the public,

Section 42,40,240

PUBLIC DISCLOSURE OF INFORMATION- This section requires that infor—
mation in"the possession of the authority is public unless the author—
ity, by rule or regulation, withholds such information by designating
It to be of a non-public or priviledged nature.

ARTICLE 1Il, POWERS & DUTIES:

Section 42.40,300

GENERAL POWERS— This section deliniates the numerous powers the™ *
authority needs in order to effectively manage and operate the Alaska
Railrod. The list 1is intended to be non exclusive,

Section 42,40.310

ANNUAL REPORT- A report generally describing the operation and
financial condition of the authority is required to be submitted to
the Gcvernor and each member of the legislature,

Section 42,40,320

ANNUAL AUDIT- The authorities financial records will be audited
annually by an independent certified public accountant. The records
will be available for audit by the legislature or the Administration,
Section 42,40,325

LONG RANGE PROGRAM AND CAPITAL PLANNING— This section obligates the
authority to prepare long-range program and capital plans,

Section 42,40,330

USE OF AUTHROITY ASSETS- This section requires use of authority asset
for activities authorized by thsi chapter, It also precludes the
Issuance of stock and loans to board members or employees,

ARTICLE IV, RAIL PROPERTIES:

Section 42,40,400

RAIL PROPERTIES— This section provides that the authority will own
the properties of the Alaska Railroad, The subsurface rights will

be conveyed to the State and managed by DNR. The authority may reserve
the right to use sand, gravel and other construction materials,



Section 42.40.410

CLASSIFICATION, ACQUISITION AND USE OF STATE LANDS FOR RAILROAD

PURPOSES— This section provides a mechanism allowing the authority

to acquire state lands for railroad purposes with the concurrence

of the Commissioner of Natural Resources. The procedure is initiated

by a resolution of the authority identifying specific lands, Within

180 days the Commissioner 1is required to:either convey the surface

estate of the requested lands, for railroad purposes or to deny the

classification as not In the best interest of the state. Subsection
e (© also cl lows the authority and the Commissioner to engage in

Joint management of railroad lanas, and periodically review both

state and railroad lands to determine their suitability for railroad

purposes. This section also allows the railroad to use coal from

railroad lands for non-income producing purposes.

Section 42.40.415

DEVELOPMENT OF OIL, GAS, MINEPAI 3 AND GEOTHERMAL RESOURCES ON AUTHOR—

ITY LANDS- The Department of Natural Resources may develop resources

on authority lands only after a review procedure involving both the

Department and the Authority has been completed. The review procedun

requires an agreement approved by the authority cs to suitable re—

imbursement for any costs incurred by the authority. Subsection (C)

requires DNR to maintain records and annually report to the legisla—

ture concerning t'.e income received from the subsurface of railroad

lands, Subsection (d) establishes the Alaska Railroad Income Fund

in the State Treasury for income received by the state from lands in

which the authority has an interest. The fund iIs subject to appro—

priation by the legislature.

Section 42,40.420

LAND USE REGUALTIONS- This section authorized the authority to adopt

regulations governing land use by private parties having interests,

sucn as leases iIn land owned or managed by the authority.
Section 42,40.430

EMINENT DOMAIN AND ACQUISITION OF PROPERTY AND MATERIALS- This
section confers eminent domain power on the authority. When the
authority acquires a fee simple interest the authority must reconvey



the subsurface to the state, Subsection (e) clarifies that the author—
Ity may exercise eminent domain to obtain materials as well as land

and access necessary to develop them.

ARTICLE V, FINANCIAL PROVISIONS:

Section 42-.40.500

BONDS AND NOTES- This section authorizes the authority to issue bonds
and bond anticipation notes. It is intended that the board have the
maximum flexability in financing its activities.

Section 42,40,510

" INDEPENDENT FINANCIAL ADVISOR- The board 1is required by this section
to retain a financial advisor independent (I* the underwriter in
negotiating the private sale of bonds and notes.

Section 42.40.515

VALIDITY OF PLEDGE- This procedural section facilitates the pledge-of
assets or revenues to the payment of the authority debt.

Section 42,40.520

REMEDIES—- For tne benefit of holders of authority securities, this
section provides that remedies and rights available under the terms

of such instruments sre to be broadly enforceable.

Section 42,40.525

NEGOTIABLE INSTRUMENTS— Bonds and notes issued are negotiable instru—
ments.

Section 42.40.530

BONDS AND NOTES ELIGIBLE FOR INVESTMENT— This section authorizes
public and private entities and individuals, including the state, and
its other political subdivisions, to invest in authority securities.
Section 42.A0.535

REFUNDING BONDS— The issuance of refunding bonds to refund outstanding
bonds is authorized by this section.

Section 42.40.540

CREDIT OF STATE NOT PLEDGED- Thsi section states that the authority"s
securities are not obligations of the state and are payable exclusively

from revenues or assets of the authority.
Section 42.40.545

NO PERSONAL LIABILITY-— No board member or employee 1is personally liabl
for bonds.



Section 42,40.550

REVENUES- *"This section provides for authority retention and
management of its own revenues, which do not become part of the
state"s general fund,

Section 42,40,555

INSURANCE- In addition to requiring the authority to maintain
adequate insurance, this section requires that the state be named

as an additional insured.

Section 42,40.560

SAFEGUARDING OF FUNDS—- The authority will deposit all funds in
acceptable depositroy and maximize revenue from the funds,

Section 42.40,565

FIDELITY BONDS— The authority will obtain fidelity bonds for board
members and officials.

Section 42.40,570

REVERSION OF ASSETS— If the authority ceases to exist iIts assets
revert to the state,

ARTICLE VI, STATE OVERSIGHT:

Section 42.40,600

STATE REVIEW- Prior to undertaking a significant and permanent; change
In services or borrowing in excess of $ million the Board must
notify the Governor and legislature and give public notice,. The gov—
ernor may either disapprove the proposal, suspend It or approve it.
Approval or disapproval are final. If the Governor .suspends the
proposal, he transmits his decision to the legislature. The legisla—
ture may then reject it, If either the Governor or the legislature
fail to act within the time provided, the proposal 1is deemed approved
and the authority may proceed, Extensions representing more than

50 percent of the railroad"s total track mileage and requiring the
Issuance of securities iIn an amount greater than $50 million require
specific authorization by the legislature, This section also requires

state review of any proposal to contract management of the railroad
to a third party,

:b'o"—o y



Section 42.40.610

ACTION-FORCING MECHANISM— This section requires the authority to
respond formally to a request for consideration of a proposal by
either the Governor or legislature within 30 days. The legislature
may then direct the authority to proceed, if the legislature also
provide funds to plan and implement the proposal.

Section 42.40,615

INTERVENTION- This section provides that the Governor, when so
authorized by the legislature, may intervene in and exercise control
of the authority under certain delineated circumstances. For example
by request of the board or illegal activities of the authority. The
intervention mechanism permits the Governor to correct the deficience:
and Is to cease as soon as the necessary corrections have been made.
Section 42,40.620

TRUSTEESHIP- This section provides that the legislature may also
authorize the Governor to petition the State Superior Court in
Anchorage to impose a trusteeship over the authority under specific
circumstances, including insolvency, misapplication of resources or
impairment of the state"s credit worthiness.

ARTICLE VII, MISCELLANEOUS PROVISIONS

Section 42.40,700

PERSONNEL- This section provides that the employees u* the authority
are not employees of the state. It also >ects the authority to
adopt collective bargaining agreements which continue the provisions
of the agreements iIn effect immediately prior to transfer.

Section 42.40.710

POLITICAL ACTIVITIES—- *This section precludes use of authority funds
in political activities.

Section 42.40.720

LICENSES AND PERMITS— The authority will comply with local, state
arid federal licensing and permitting requirements.

Section 42.40.740-

CLAIMS AGAINST THE AUTHORITY-  All legal claims involving the authorit
must-be brought against the authority and not against the State of
Alaska. The .State may not be named In an action against the authority

and the Dept, of Law 1is not required to bring or defend actions



concerning the authority.

Section 42.40.755

EXEMPTION FROM-TAXATION- This section exempts the authority from
state and political subdivision taxation. It does provide that
authority property is considered taxable for the limited purpose

of computing state aid to local school districts.

SEction 42.40.770

PAYMENT IN LIEU OF LOCAL REAL PROPERTY TAXATION AND IMPACT AID-
This section authorized the authority to provide partial payments

. in lieu of property taxes to communities in which the authority has
substantial land holdings.

ARTICLE VIII, GENERAL PROVISIONS

Section 42.40.870

ENFORCEMENT OF LAW AND AUTHORITY REGULATIONS BY AUTHORITY SECURITY.
FORCE- The authority security force have the same enforcement powers
as state law enforcement officers for both state law and regulation
on authority property.

Section 42.40.880

PENALTY FOR VIOLATION OF DESIGNATED REGUALTION- This section makes
a violation of any of the authority"s regualtions designated as

necessary to protect life, health, or property a misdemeanor..
ARTICLE IX,

Section 42.40.900
DEFINITIONS- This provided definitions of terms used in the bill.

SECTION 3 and SECTION 4 exempt authority from requirements to pay
for or erect fences and cattleguards along right-of-way it condemns.
SECTION 5: amends full crew law with respect to yard crews only,

and represents original CS for SB 849 \

SECTION 6: adds the authority to the list of State boards and commi—
ssions for conflict of interest and reporting requirements.

SECTION 7: deals with commencment of the authority®s legal existence,
which occurs following appointment of all board members.



SECTION 8: details the length of terms for the first board members,

SECTION 9: addresses the closing report requirements under the federal
transfer legislation.

SECTION 10: speaks to the assets and liabilities to be reported

during the audits.

SECTION 11: mandates the time requirement of 18 months for the
preparation of the first long-range program and"capital improvements
plan.

SECTION 12: pre-existing rule, regulations and order of the Alaska
Railroad- THis section allows the authority board to continue iIn
effect the Alaska Railroad®s existing rules, regulations and orders f(
a perio= not to exceed two years.

SECTION 13: requires the authority to continue iIn effect the current
collective bargaining agreements for a period of two years,

SECTION 1A: declares conflicting laws inapplicable,

SECTION 15: deals with the application cf existing statutes: The
Authority 1is considered a "political subdivision™ for state wage and
hour statute. The full crew does, not apply to the authority,
Authority activities are not subject to A.S, title 35 which deals
generally with public works, The authority is exempt from public
bidding requirements, The following provisions of A.S, title 37 do
not apply to the authority"s operation: The Fiscal "Procedures Act,
Executive budget Act, The Authority is not subject to the Jurisdictic
of the Alaska Transportation Commission.

SECTION 16: provides that the chapter becomes effective upon acceptanc

by the legislature of operation of the federal Alaska Railroad by
the authority,

*This amendment to the full, crew law deals with the Yukon-White Pass
Railroad as the Alaska Railroad Authority 1is exempt from the law,



FROM;

MEMORANDUM State of Alaska

Department of Transportation & Public Facilities

Fred J. Seeger DATE: September 26, 1983
Deputy Commissioner

Standards & Statewide Programs FILE NO

DOT&PF

TELEPHONE NO. 364-4331

SUBJECT: Governor"s Mansion &
Conference Room
Southeast Region
DOT&PF

Pursuant to our conversation, we are requesting funds in the amount of
$117,000 from Chapter 107, SLA 83, page 80, line 16 for completion of
historic renovation and interior decorating of the Governor"s Mansion.

We are also requesting an additional $12,000 from the same source for
upgrading the Governor®s Conference Room iIn the Capitol Building.

PDA"s reflecting this request are attached for your approval.

Attachments

OB/rc
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September 30, 1983
***k

SENATE TRANSPORTATION COMMITTEE
SECTION BY SECTION ANALYSIS
of
SENATE BILL NO. 10
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: “An Act relating to the Alaska Railroad; and
providing for an effective date."

Section 1. LEGISLATIVE FINDINGS, POLICY, AND DECLARATIONS.

Contains a statement of legislative findings regarding the status of the
Alaska Railroad, a statement of state policy concerning the ownership of
the Alaska Railroad and a statement of declarations regarding the manage-
ment and fiscal responsibility of the railroad after state acquisition.
The value of this section is to establish the legislature®™s expectations
with respect to the Authority and how it will operate. In addition, some
findings are required by the constitution while otners may strengthen the
ability of the Authority to obtain tax-exempt bonding.

CHAPTER 40. ALASKA RAILROAD AUTHORITY.
ARTICLE 1. ESTABLISHMENT AND ORGANIZATION.

Sec. 42.40.010. ESTABLISHMENT OF AUTHORITY.

Establishes the Alaska Railroad Authority. To comply with Art.111,
Sec.22, of the constitution, see page 32-38, VIII. CONSTITUTIONAL
LIMITATIONS, the Authority is established as an iInstrumentality of the
State by placing it within the Department of Transportation and Public
Facilities but with legal existence independent of and separate from the
state. [See page 6-7, Appendix I, I1l. 1.C.C. JURISDICTION]

Sec. 42.40.020. LIMITATION OF LIABILITY.

Clearly states that the assets and liabilities of the Authority are
exclusively its own and that creditors have no right to other state
assets. [See page 5-6, Appendix I, 1. STATE LIABILITY]

Sec. 42.40.030. BOARD OF COMMISSIONERS.

Sets out the membership of the Board of Directors, the method of appoint-
ment, and qualifications. There are seven voting members of the board
including the Commissioner of DOT/PF. The public voting members are made
up of at least four members from the geographic areas served by the



railroad and, if possible, one former railroad official from a railroad
other than the Alaska Railroad.

There are two non-voting members of the board, the chief executive
officer of the Authority and a labor representative who 1is appointed by
the governor. All public members are appointed by the governor and
confirmed by the [legislature. [See page 20-21, Appendix 1, V.
INDEPENDENT AND EFFECTIVE RAILROAD MANAGEMENT]

Sec. 42.40.040. TERM OF OFFICE; VACANCIES.

Provides for staggered five year terms for all public board members and
provisions for Filling of vacancies.

Sec. 42.40.050. COMPENSATION ..ND EXPENSES.

Provides for $300 per day compensation for all public board members and
per diem and travel expenses for all directors.

Sec. 42.40.060. QUORUM AND NOTICE OF MEETINGS.

Establishes the quorum for the Board of Commissioners and a required list
cf individuals and organizations to receive notice of a meeting. Members
of the general public receive notice when it is requested.

Sec. 42.40.070. VOTING.

Sets out voting procedures and excludes proxy voting except where the
proxy vote is for a specific tcpic.

Sec. 42.40.080. MANAGEMENT OF AUTHORITY.

This section provides for the appointment and compensation of the
executive officers of the Authority by the board. The legal counsel is
subject to a review of his or her competence by the governor. This
section also provides for the management and the operation of the
railroad by a third party subject tc the approval of the governor whose
decision 1is binding on the Authority unless the legislature acts to
disapprove of the third party manager (See also Sec. 42.40.600). The
board also has authority to appoint third party management assistants
which are not subject to review of the governor or the legislature.

Sec. 42.40.090. DELEGATION.
Requires the board to delegate, within 180 days, certain of its powers

necessary TfTor the operation of the Authority to the chief executive
officer or other officers, by formal rule.
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ARTICLE 2. ADMINISTRATIVE PROVISIONS.
Sec. 42.40.200. CONFLICTS OF INTEREST.

Provides guidelines for determining a conflict of interest for a board
member or an Authority employee. Generally, an employee or a board
member may not participate iIn a decision making process where they, or
their immediate family, gains more than the general public will gain
unless their interest i: remote. Remote is defined.

Sec. 42.40.210. PUBLI »ARD MEETINGS.

With the exception of legally convened executive sessions, all board
meeting must be open to the public.

Sec. 42.40.220. MINUTES OF MEETINGS.

Requires that minutes be kept of all public meetings and that copies of
the minutes must be sent to the governor and the leadership of the
legislature.

Sec. 42.40.230. ADMINISTRATIVE PROCEDURE.

This section removes the ,“uthority from the requirement of the Adminis-
trative Procedure Act except that 11t must meet the requirements of
holding open public meetings unless the meeting is a legally convened
ex°cutive session of the Board of Commissioners. This makes the
regulations promulgated by the Authority free from review bv other state
entities except In certain situations defined iIn section (c¢) where the
Authority is required to submit proposed actions to the Attorney General
for review and the Authority 1is required to submit its regulations 45
days after they are adopted to the Regulation Review Committee.
Subsection (b) requires the Authority to adopt rules which will provide
advance notice and opportunity for the public to comment on regulations
that are likely to have a substantial impact on the public or which will
be used by the Authority"s dealings with a significant segment of the
public. However, subsection (d) exempts certain specific subjects from
the requirements of subsec cion (b). [See page 20-21, Appendix 1, V.
INDEPENDENT AND EFFECTIVE RAILROAD MANAGEMENT]

Sec. 42.40.240. PUBLIC DISCLOSURE OF INFORMATION.

Provides that information held by the Authority is public information
except that tie Authority may by rule or regulation designate and with-
hold disclosure of matters of a nonpublic, privileged, or proprietary
nature.



ARTICLE 3. POWERS AND DUTIES
aec. 42.40.300. GENERAL POWERS.

This section delineates the general powers conferred to the Authority to
carry out duties, including obtaining state appropriations [see page
16-20, IV. STATE SUBSIDY, STATE CONTRACTS FOR RAILROAD SERVICE, AND STATE
INVESTMENT IN RAILROAD CAPITAL IMPROVEMENTS], 1inherent iIn operating the
railroad. The general powers 1include provisions associated with the
powers of both government agencies and powers associated with corporate
structures.

Sec. 42.40.310. ANNUAL REPORT.

Requires the board to prepare and submit for review by the governor and
the legislature an annual report on the operations and financial con-
dition of the Authority. The report may contain suggestions for re-
visions of the Authority or its operations.

Sec. 42.40.320. ANNUAL AUDIT.

Requires an annual audit by a certified auditor experienced in railroad
accounting. The Authority is also required to make available its finan-
cial records for review by the governor oi the Ilegislature whenever
necessary.

Sec. 42.40,325. LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT .

This section requires the Authority adopt both a five year operating and
a five year capital plan be revised annually.

Sec. 42.40.330. USE OF AUTHORITY ASSETS,

This section restricts the use of the Authority®s property or other
assets to the the activities authorized by this Act. [See page 13,
Appendix I, 3. Industrial Development Bond Prohibition]

ARTICLE 4. RAIL PROPERTIES.
Sec. 42.40.400. RAIL PROPERTIES.

This section gives the Authority dear authority to hold, transfer or
legally litigate all rights to real property transferred as railroad
property under federal transfer legislation, except that the subsurface
estate and mineral rights must be transferred to DNR within 120 days of
receipt. The Authority does, however, retain the right to use, for the
purposes of the railroad, sand, gravel, and other construction material
without further clearance, and coal if permission is granted by DNR and



it is used for non-income producing activity. The Authority may not
obtain property by adverse possession or prescription. With certain
exceptions, the Authority must give public notice when it intends to
dispose of an interest in real property.

Sec. 42.40.410. CLASSIFICATION, ACQUISITION, AND USE OF STATE LAND FOR
MILROAD PURPOSES.

This section provides guidelines for the Authority to obtain land needed
for its operations from the Department of Natural Resources.

Sec. 42.40.415. DEVELOPMENT OF OIL, GAS, MINERALS AND GEOTHERMAL RE-
OTRTE5S"ON AUTHORITY LAND . == — oo oo oo

Provides a mechanism whereby the Department of Natural Resources may
lease or otherwise develop oil, gas, minerals and geothermal resources
located on Authority lands. The conditions established by this section
require consultation with the Authority regarding all negative impact the
potential development may have and a joint agreement as to acceptable
methods of mitigating the negative aspects of development. This section
also creates an Alaska Railroad income fund into which all proceeds from
development must go for later appropriation by the legislature. DNR 1is
required to provide annual reports to the Legislature regarding income
produced from the development of natural resources on Authority lands.

Sec. 42.40.420. LAND USE REGULATION.
This section give the Authority authorization to adopt regulation govern-

ing land use by private parties acquiring an iInterest 1iIn railroad
property.

Sec. 42.40.430. EMINENT DOMAIN AND ACQUISITION OF PROPERTY AND
mrm K s:

This section provides guidelines for acquisition by eminent domain. The
Authority has full eminent domain powers but must relinquish all sub-
surface rights to the state. [See page 8-10, Appendix 1, 1. Political
Subdivision]

ARTICLE 5. FINANCIAL PROVISIONS.
Sec. 42.40.500. BONDS AND NOTES.1
Gives the Authority full bonding authority to issue bonds or bond antici-
pation notes to carry out its purpose. Money obtained by bonding must be
used Tfor the specific purpose for which it was 1Issued. Bonds are
1. There are eight existing public corporations with bonding capability:

Alaska Gas Pipeline Financing Authority: A public corporation
administratively located within the Department of Revenue but with a



not to exceed a 50 year maturity term. The board possess wide dis-
cretionary powers to enhance the marketability of bonds.

Sec. 42.40.510. INDEPENDENT FINANCIAL ADVISOR.

Requires the board to retain a financial advisor for negotiating private
sale of bonds or notes independent from the underwriter.

legal existence separate from the State. It was created in 1978 for the
purpose of financing the gas pipeline.

Alaska Commercial Fishing and Agriculture Bank: A public
corporation administrativelu Ilocated within the Department of Commerce
and Economic Development but with a legal existence separate from the
State. It was created in 1978 for the purpose of loaning funds to
commercial fishermen and farming industries.

Alaska State Housing Authority: A public corporation of the State
authorized to: construct, operate and manage low 1income housing
projects; finance rental housing projects; engage iIn urban renewal
programs; and construct and acquire public buildings for lease to the
State.

Alaska Municipal Bond Bank: A public corporation administratively
located within +tne Department of Revenue but with a separate and
independent legal existence. It was established in 1975 in order to loan
funds for capital construction to cities and boroughs in the State.

Alaska Industrial Development Authority: A public corporation
administratively located Tn tne Department of Commerce and Economic
Development but with a separate and independent legal existence. AIDA
was created in 1980 as the successor to the Alaska State Development
Authority. AIDA promotes economic development within the State by
providing low interest loans to industrial and commercial projects.

Alaska Medical Facility Authority: A public authority
administratively located in the Department of Revenue with a separate and
independent legal existence. The Authority was created by the

legislature in 1978 to finance construction and improvements to medical
facilities iIn the State.

Alaska Housing Finance Corporation: A public corporation
administratively located within the Department of Revenue but which has a
separate and independent legal existence. AHFC was chartered in 1971 to
provide financing for Jlow- and moderate-income housing and housing
located iIn remote, underdeveloped, or blighted areas of the State.

Alaska Power Authority: A public corporation of the State situated
for administrative purposes in the Department of Commerce and Economic
Development but with separate and independent legal existence. The APA
was created to finance, construct, and operate power production and
transmission facilities.



Sec. 42.40.515. VALIDITY OF PLEDGE.

This section establishes the validity of a pledge of assets or revenues
for the sale of bonds. It also provides guidelines for the disposition
of pledged assets if there are legal claims against the assets or if the
pledged assets are subsequently sold.

Sec. 42.40.520. REMEDIES.

Establishes the right to legal recourse for any party at interest for
transactions authorized by this Act either as a contractual agreement or
a security agreement with the Authority.

Sec. 42.40.525. NEGOTIABLE INSTRUMENTS.

Subject to applicable state laws regarding proper registration, all bonds
or notes authorized by this Chapter are negotiable interests.

Sec. 42.40.530. BONDS AND NOTES ELIGIBLE FOR INVESTMENT.

Investment in bonds or notes issued by the Authority by all state
officials, public o™ private, 1is proper and does not constitute a con-
flict of interest.

Sec. 42.40.535. REFUNDING BONDS.

This section authorizes the sale of refunding bonds to pay back
previously issued bonds.

Sec. 42.40.540. CREDIT OF STATE NOT PLEDGED; REQUIRED DISCLAIMER.

Bonds or notes issued by the Authority are solely the liability of the
Authority and do not constitute an obligation of the state. Words to
this effect must appear on all bonds issued by the Authority.

Sec. 42.40.545. NO PERSONAL LIABILITY.

No officer or employee 1is personally Iliable for bonds 1issued by the
Authority.

Sec. 42.40.550. REVENUES.

Revenues generated by the Authority are directly controlled by the
Authority and not the State.



Sec. 42.40.550. INSURANCE.
Requires the Authority to carry reasonable insurance coverage naming the
State as an additional insured.
Sec. 42.40.560. SAFEGUARDING OF MONEY.
The Authority is instructed to maximize revenue Tfrom deposited money
which iIs to be deposited iIn depositories acceptable to the governor.
Sec. 42.40.565. FIDELITY BOND.
Requires the Authority to obtain a fidelity bond for all board members
and officials.
Sec. 42.40.570. REVERSION OF ASSETS.
Assets of the Authority revert to the state if for any reason the
Authority ceases to exist.

ARTICLE 6. STATE OVERSIGHT
Sec. 42.40.600. STATE REVIEW.
Requires the board to publish and give notice to the governor, leadership
of the legislature,, at least two newspapers of statewide circulation and
members of the general public upon request, prior to undertaking a
significant and permanent change iIn services or borrowing in excess of $5
million for longer than a one year payback. The published report must

detail the financial impact on the Authority, the impact on services, why
the action is necessary or desirable, and whether the action is expected

to support itself financially. The governor has 45 days to approve or
disapprove or he may suspend and defer to the Ilegislature for Ffinal
disposition. In all cases the legislature has 60 days to enact

legislation binding the Authority to either continue or cease the action.
Extensions representing more than 50 percent of the railroad®™s total
track mileage and requiring the issuance of securities iIn an amount
greater than $50 million requires specific authorization by the
legislature. This section also requires state review of any proposal to
contract management of the railroad to a third party (See Sec.
42.40.080). [See page 22-29, Appendix I, VI. STATE OVERSIGHT OF MAJOR
FINANCIAL TRANSACTIONS AND POLICY DECISIONS]

Sec. 42.40.610. ACTION-FORCING MECHANISM.

Provides a mechanism for the governor or the legislature to either
initiate or require cessation of Authority action by requiring a formal
response outlining the Authority position. If they are compelled to
initiate action, Tfunding must be provided for both planning and
implementation. [See page 29, Appendix 1, Action Forcing Mechanism]



Senate Bill No.10 - Section Analysis - Page 9

Sec. 42.40.615. INTERVENTION.

Under certain extreme circumstances, as delineated, this section provides
that the governor may be directed by specific legislation to take control
of the Authority to correct specific purposes of this Act. [See page
25-67, Appendix I, Financial Concerns]

Sec. 42.40.620. TRUSTEESHIP.

This section authorizes the governor to petition the Superior Court to
appoint trustees when directed by legislation. The trusteeship would
then possess unilateral powers enabling it to take whatever measures are
necessary to restore the capability of the Authority to perform the
functions and activities for which it was established.

ARTICLE 7. MISCELLANEOUS PROVISIONS
Sec. 42.40.700. PERSONNEL.

Employees of the Authority are not to be considered state employees but
the Authority is considered a public employer under the Public Employment
Relations Act except that the provisions for a merit system does not
apply. The Authority®"s executive officials may not enter into a
collective bargaining agreement with the Authority. [See page 30-31,
Appendix 1, VII. EMPLOYEE]

Sec. 42.40.710. POLITICAL ACTIVITIES.

Prohibits use of the Authority®"s resources for partisan political
activities except where necessary to carry out the purposes of the
Authority. Provides for civil liability for violation by individuals
employed by the Authority.

Sec. 42.40.720. LICENSES AND PERMITS.

The Authority must comply with Jlocal, state, or TfTederal licensing or
permitting requirements to the same degree as the state must comply.

Sec. 42.40.730. UNAUTHORIZED REPRESENTATION.

Provides for personal liabi-ity for unauthorized persons acting on behalf
of the Authority.

Sec. 42.40.740. CLAIMS AGAINST THE AUTHORITY.

The State may not be named a co-defendant in any railroad related claims
against the Authority. Provisions for administrative appeal for claims

against a state agency to the Department of Administration do not apply
to the Authority.
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Sec. 42.40.755. EXEMPTION FROM TAXATION.

Except for computing state aid to local school districts, the Authority"s
property and assets are considered the property of a political
subdivision and are exempt from taxation. [See page 8-10, Appendix 1, 1.

Political Subdivision and page 38-41, Appendix I, 2. Financial
Limitations - Article IX* Finance & Taxation]

Sec. 42.40.770. PAYMENTS IN PLACE OF LOCAL REAL PROPERTY TAXATION AND
IMPACT AID.

The Authority may adopt regulations setting out criteria whereby it can
give voluntary impact aid to local political subdivisions in lieu of real
property taxes.

ARTICLE 8. GENERAL PROVISIONS

Sec. 42.40.870. ENFORCEMENT OF LAW AND AUTHORITY REGULATIONS BY
mmnvr ~"mn Fforcet-———————-—-—---—————————_-—- —_- —- —- —

Enforcement officers of the Authority may enforce regulations adopted by
the Authority with the same authority as state law enforcement officers.
[See page 8-10, Appendix I, 1. Political Subdivision]

Sec. 42.40.880. PENALTY FOR VIOLATION OF DESIGNATED REGULATION.
Violation of a regulation which 1is designated by the Authority as a
regulation necessary to protect life, health or property is a Class B
misdemeanor .

Sec. 42.40.890. CONSTRUCTION.

Provides for liberal interpretation of the provisions of this Chapter.

Sec. 42.40.900 DEFINITIONS.

Provides definitions for various delineated terms found in this Chapter.

Sec. 3. AS 09.55.310(a)(4).

Exempts the Alaska Railroad from paying for fences and cattle guards for
property condemned by the Authority.

Sec. 4. AS 09.55.350.

Exempts the Alaska Railroad from the time limits provided for paying for
railroad fences and cattle guards.
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Sec. 6. COMMENCEMENT OF LEGAL EXISTENCE OF ALASKA RAILROAD AUTHORITY.
Deals with commencement of the Authority®s legal existence, which occurs
following appointment of all board members.

Sec. 7. APPOINTMENT OF FIRST MEMBERS OF THE BOARD.

Details the term lengths for the first board members and gives the
governor power tv Ffill the positions to create the Authority after the
legislature has acted to accept the transfer of the Alaska Railroad from
the federal government.

Sec. 8. CLOSING REPORT SUBMITTED UNDER FEDERAL TRANSFER LEGISLATION.
Requires that the closing report submitted under federal legislation
provide for all assets and liabilities to be transferred to the state
which must be accepted in all material aspects by the state.

Sec. 9. ASSETS AND LIABILITIES TO BE NOTED IN AUDIT.

Requires that assets and liabilities identified by the closing report be
noted in \.re annual audit for five years after transfer.

Sec. 10. INITIAL LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT PLANS.
Requires the preparation and adoption of a long range program and capital

improvement plan 18 months after the transfer. Three years after the
first long range plan an annual performance audit may be conducted.

Sec. 11. PRE-EXISTING RULES, REGULATIONS AND ORDERS OF THE ALASKA
RAILROAD'.
This section allow®™ the Authority board to continue in effect the Alaska

Railroad®s existing .ules, regulations and orders for a period not to
exceed two years.

Sec. 12.  COLLECTIVE BARGAINING AGREEMENT BETWEEN THE ALASKA RAILROAD
AUTHORITY"AND “EMPLOYEES:--—-—————— o
Requires the Authority to continue in effect the current collective
bargaining agreements for a period of two years.

Sec. 13. CONFLICTING LAWS INAPPLICABLE.

Any laws which conflict with this Act are overruled by this Act.



Sec. 14. APPLICATION OF EXISTING STATUTES.

Deals with the application of existing statutes: for the purposes of
state wage and hours the Authority is considered a political subdivision,
the Authority is exempt from all regulations promulgated by DOT/PF
concerning public buildings, works, and improvements, it is also exempt
from the confines required to receive money TfTor Port Tacilities
construction. The following provisions of A.S. Title 37 do not apply to
the Authority: The Fiscal Procedures Act, Executive Budget Act, and it
is released from the prohibition Tforbidding Ulending from or for a
corporation. In addition, the Department of Administration and the
Department of Revenue do not have jurisdiction over the fiscal matters of
the Authority. Moreover, the Authority may receive money directly from
the federal government rather than through the governor®"s office. [See
page 32-38, Appendix I, VIii. CONSTITUTIONAL LIMITATIONS and page 20-21,
V. [INDEPENDENT AND EFFECT RAILROAD MANAGEMENT]

Sec. 15. SUBSEQUENTLY ENACTED STATUTES.

Only subsequent statutes specifically stating its applicability to the
Authority will be construed to apply to the Authority.

Sec. 16. EFFECTIVE DATE.

This Act takes effect upon acceptance of the transfer of the Alaska

Railroad to the State of Alaska in whatever manner it is ratified by the
legislature.



SEN. MOSil CALLS TRANSPORTATION HEARINGS

ON ALASKA RAILROAD*S 1FAIR MARKET VALUE1

DELTA JUNCTION, A.. — The fair market value of the Alaska Railroad,
as determined by the United States Railway Association (USRA), will be
analysed and cJiocussed at public hearings honted by v.be state Senate
Transportation Committee in Fairbanks and anchorage this month, according
to state Sen. H. "Pappy"™ Moss, Transportation Committee chairman.

Moss also said chat the state®"s Alaska Railroad Transfer Team will make
a presentation to the committee members on the "Valuation of theAlaska
Railroad”, the report prepared by the US*IA, at the hearings.

The hearings will be held Ir_Fairbanks on Monday, October 10, from
1IQ a.m. to 5 p.m. in Suite 101 of the Fairbanks Legislative Information
Office, located at 315 Eamelt Street.

In Anchorage, the hearings will be held on Thursday and Friday*October
27 and 28, In the first floor conference room of the Anchorage Legislative.
Information Office, located at 1024 We™t 6th Avenue. The hearings will run
from 10 a.,m, to 5 p.m. both days,, with a statewide teleconference hook-up
from I.p.m. to 4 p.m. on Friday, October 2?.

"Nhen Congress approved the Alaska Railroad Transfer Act in January
this year, the act stipulated that the fair market value of the railroad
U* ascertained. This 1is whiit the U.S. Railway Association has attempted
to do in its report entitled "Valuation of the Alaska Railroad™™, Moss said,

"That report is largety responsible for the federal government®s asking
price of $22.2 million to transfer the Alaska Railroad from federal to

state ownership, and during the hearings that 1 have called this month we will



review and analyze the background Information used In the USRA1* report™*
Moss explained.

The Delta Junction democrat said the members of the state"s Railroad
Transfer Team will present their evaluation of the USRA report at tha
hearings In Fairbanks and Anchorage. The members ef that team Include
Mark Hickey, the state"s railroad coordinator; Dave Walsh, an Anchorage
attorney and member of the Municipal Assembly; Jack M.Gee, of the state
Attorney General®"s Juneau office; and Jack Day, of Anchorage.

In addition to the transfer team®s presentation. Moss said that
Department of Transportation Commissioner Dan Casey end Revenue Commissioner
Robert Heath will also make reports to the committee members regarding
the railroad transfer to state ownership.

Moss said the hearings are open to the public and that all Alaskans
are urged to attend. "We have a situation where the federal government
is asking the state to pay a lot of money for the Alaska Railroad. It
is important that the public attend and participate in these hearings eo
they can tell their Legislature whether or not they think the price is a
fair one", Moss said,

Other members of the Senate Transportation Committee include Sens,
Bettye Fahrenkamp (p-Fairbanks)f Jan Faika (R-Anchorage), Don Gilman (R-Kenai),

end Jay Kerttula (p-Palmer).

?or further information, contact:
Clyde Stoltzfus, T%l.: 435-4921

100483



Alaska jitsis “egislahire
Senate
Oﬁ(E(f ike P(@(ht StPouch V
ate Capitol

Official BasineM Juneau, Alaaka 96811
October 15, 1983

Honorable Jan Faiks
Chair

Senate Rules Committee
Pouch V, State Capitol
Juneau, Alaska 99811

Dear Sena aiks:

Thank you/\tery much for your letter of September 30th expressing some of
your coni”™Ans over the establishment of a state owned and operated
railroad should the Alaska Railroad transfer to the State.

I share many of your concerns and feel your suggestions are carefully
conceived and 1 assure you will be seriously considered. 1 believe we
are iIn basic agreement concerning the inevitable role which the state
must play in vrail ownership and operation after transfer from the
federal government.

Before addressing ycur points individually, 1 think it helpful +to
develop a basic understanding of how Senate Bill 10 came to be. |
participated, as part-of Governor Hammond®"s Railroad Policy Task Force,
in the preparation of SB 213 from the 12th Legislature. As you know SB
212 became SB 10 with no substantive changes. Representatives from the
Legislature, the Office of the Governor, the Departments of Law,
Transportation and Public Facilities and Natural Resources worked
together toward establishing a workable bill which would accomplish a
smooth, efficient transfer of the railroad to the State at no loss in
service delivery with as little of liability falling to the State as
possible. I hope that we will be able to once again establish such a
working, cooperative relationship with all parties iInterested iIn the
railroad transfer.

Many of your concerns stem from policy decisions made by Governor
Hammond®"s task force and / feel it appropriate to discuss them indi-
vidually.

On the establishment of a separate State department for the ARR, we felt
it to be not in the state"s best interest to limit itself by "using" one
of the remaining departments for the ARR. This is not to suggest that
we did not consider the ARR as a potential department. We did feel the
Department of Transportation and Public Facilities was the logical
choice since the ARR is a most important part compotent in our statewide
transportation system. I share your opposition to allowing the ARR to
become a line-agency of the DOT/PF. SB 10 *‘pigeon-holes’™ the ARR within



DOT/PF for regulatory and taxation purposes as well as to preserve a
department for Tfuture needs. At the same time, the Alaska Railroad
would be an independent public authority, insulated from the state
legally, financially and operationally. As SB 10 is structured, the only
input the DOT/PF would have in the affairs of the ARR would be through
Commissioner, who sits on the board of commissioners of the Alaska
Railroad Authority. He or she would have no more influence and power
than the other members of the board of commissioners. I am not devoted
to the issue that the railroad authority must be pigeon-holed in the
DOT/PF. It could as easily be placed in the Office of the Governor,
responsive immediately to his office, a separate department as you
suggest, or within the Department of Commerce and Economic Development.
Whatever, the outcome, it is imperative that we have a vision far beyond
the personalities and leaders in the departments at present.

Senate Bill 10 is long and extraordinarily complex and it came to be so
in direct response to decisions by the task force. We felt it important
to deal with all railroad issues, regulation, organization of the Alaska
Railroad Authority, conflicts of interest, public meeting policy, public
domain ~nd land concerns, Tfinancial considerations, taxation, state

oversight, and personnel agreements 1in the acceptance and enabling
legislation, vrather than to deal with these 1issues iIn separate
legislation or through [litigation. I agree, when we let the legal

counsel "go" with the bill, it was expanded tremendously. However, 1
believe the pro®",?oons in the bill are well conceived and it is in the
public®s iritere* d quickly resolve the many questions which face the
state.

I appreciate your interest in this most important issue. | look forward
to working to accommodate your concerns that the railroad be a separate
entity from the Department of Transportation and Public Facilities. 1
sincerely believe we can establish an efficient, accountable entity that
will best serve all Alaskans.

Thank you again for 1initiating discussion on the railroad acceptance
legislation. I look forward to spending time working with you.

Sincerely,

IMKrrjr
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OFFICIAL BUSINESS JAN FAIKS
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Senator Jalnar Kerttula
Alaska State Senate
Post Office Box Z
Palmer, Al< i

Dear Senator;

I want to take this opportunity to share with you my thoughts on
Senate Bill 10 which will establish the state®s role in the
operation of the Alaska Railroad.

In a previous session, a similar bill to SB 10 - namely SB 212

— was introduced, reviewed, discussed, argued and rejected. The
rejection, in my opinion, was caused not so much by the concepts
set forth in SB 212, but by the fact that the prospect of the
State of Alaska taking over the Railroad was entirely new and
everybody had a different idea of how it should be done. The
rejection was also partially caused by the fact that SB 212 was
so detailed having what seemed to be all sorts of pet projects
set forth in the bDbill. It was as if everyone 1in State Government
had put a phrase in the bill.

The concept of the State of Alaska receiving and owning and
operating the Alaska Railroad is no longer new. It is, however,
new to translate that concept into a workable arrangement which
will take the. dynamics of the existing Federal Railroad and
integrate that railroad into a State structure workable and
efficient from the start.

In this vein, 1 am sharing with the committee members what |
believe to be a proper format for a railroad structure within
State Government. It consists of two parts. The first is a
general blueprint for the railroad, and the second part is the
general criticisms of Senate Bill 10 as 1 see them now. I do
propose to make more detailed suggestions regarding the wording
of SB 10 at a later time.

The single most important aspect of the State of Alaska ownership
of the Railroad 1is the structure, both corporate and govern—
mental, that is developed for the management of the Railroad.
Judged on the basis of importance to the State, the Railroad



should be structured as the permanent fund 1is structured, as a
separate constitutional entity with corporate powers to conduct
business independently, but with a political overview built into
the structure so that the State of Alaskf can implant on the
Railroad the general desires of its people and can demand effi—
cient businesslike service from Railroad personnel.

As we know, the permanent cund is part of our constitution and
therefore to place the Railroad in the same posture, a vote of
the public is required. This may be required at a later date,
but for now it is my suggestion that a corporate structure as

similar to the permanent fund as possible be devised.

The second type of structure available as an alternative 1is to
make the Railroad a separate department of State Government under

Article 111, Sec. 22 of the State Constitution. The Constitution
has set forth the availability of 20 departments of State Govern—
ment. At present, there are 17 departments and | propose that
the Railroad be the 18th. Certainly on the basis of importance

to the destiny of this State, the Railroad should be afforded a
separate place 1in State Government on a par with a number of
other departments.

This structure would allow the Governor to appoint a Commissioner
of the Railroad and the Commissioner would report directly to the
Governor. The Legislature would have input in the budgetary
process of the Railroad and all other State laws would apply.
There would be no need to pass separate conflict of interest
statutes, freedom of information statutes, administrative proce—
dures acts or other phases of State laws merely to take care of
the Railroad. It would certainly place the Railroad where it
should be 1in importance tOo the State.

The third type of structure available 1is an independent corpo—
ration such as Commercial Fishing and Agriculture Bank (AS
44.81.010). The statute initially sets forth how the corporation
should be structured and then allows the corporation thn power to
file its own articles of incorporation and its own bylaws with
the State. This corporate framework would recognize that the
Railroad is essentially a profit making organization, not a
regulatory body, and the goals for this corporation should be one
of enhancing the revenue producing aspects of the entity but
allowing for governmental oversight. This method of corporate
operation would seem to be an excellent matrix for the Railroad.

SB 212 had one solution, namely to place the Railroad under a
division of State Government. This division, D"T/PF, 1is the same
division that has presently more personnel, more jobs to do, and
more problems than any other division in the State Government.

It is t2e same division from which the Legislature has suggested
an extrication of the ferry systenm.

By placing the Railroad under DOT/PF, | can almost guarantee an
increase In confusion, an expansion of political involvement in



Railroad management, an enlarging of the problem of chain of
command between the Governor and the Management of-.the Railroad,
and a structure which overall will lead to much the same problems
experienced by our ferry system over the years.

I look forward to further discussions with the committee on this
very important issue.
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Attached please find a sectional analysis of SB 10 prepared by the Senate
Transportation Committee Staff. Also enclosed are copies of important
back-up documents which were instrumental in the development of SB 10.
The section-by-section analysis is cross referenced to relevant portents
of the originating memorandum. The cross references are indicated by
brackets [ J for your convenience.

The transcript of the December 15, 1982 meeting concerning SB 212 1is
enclosed because of the excellent discussion it provides concerning
important provisions now also included in SB 10.
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SENATE TRANSPORTATION COMMITTEE
SECTION BY SECTION ANALYSIS
of
SENATE BILL NO. 10
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to the Alaska Railroad; and
providing for an effective date."

Section 1. LEGISLATIVE FINDINGS, POLICY, AND DECLARATIONS.

Contains a statement of legislative findings regarding the status of the
Alaska Railroad, a statement of state policy concerning the ownership of
the Alaska Railroad and a statement of declarations regarding the manage-
ment and Ffiscal responsibility of the railroad after state acquisition.
The value of this section is to establish the legislature®s expectations
with respect to the Authority and how it will operate. In addition, some
findings are required by the constitution while otners may strengthen the
ability of the Authority to obtain tax-exempt bonding.

CHAPTER 40. ALASKA RAILROAD AUTHORITY.
ARTICLE 1. ESTABLISHMENT AND ORGANIZATION.

Sec, 4P.40.010. ESTABLISHMENT OF AUTHORITY.

Establishes the Alaska Railroad Authority. To comply with Art.I111,
Sec.22, of the constitution, see page 32-38, VIII. CONSTITUTIONAL
LIMITATIONS, the Authority is established as an instrumentality of the
State by placing it within the Department of Transportation and Public
Facilities but with legal existence independent of and separate from the
state. [See page 6-7, Appendix 1, 11. 1.C.C. JURISDICTION]

Sec. 42.40.020. LIMITATION OF LIABILITY.

Clearly states that the assets and liabilities of the Authority are
exclusively its own and that creditors have no right to other state
assets. [See page 5-6, Appendix I, 1. STATE LIABILITY]

Sec. 42.4U.030. BOARD OF COMMISSIONERS.

Sets out the membership of the Board of Directors, the method of appoint-
ment, and qualificacions. There are seven voting members of the board
including the Commissioner of DOT/PF. The public voting members are made
up of at Ileast fTour members from ti;s geographic areas served by the



railroad and, if possible, one former railroad official from a railroad
other than the Alaska Railroad.

There are two non-voting members of the board, the chief executive
officer of the Authority and a labor representative who is appointed by
the governor. All public members are appointed by the governor and
confirmed by the [legislature. [See page 20-21, Appendix I, V.
INDEPENDENT AND EFFECTIVE RAILROAD MANAGEMENT]

Sec. 42.40.040, TERM OF OFFICE; VACANCIES.

Provides for staggered five year terms for all public board members and
provisions for Ffilling of vacancies.

Sec. 42. .0.050. COMPENSATION AND EXPENSES.

Provides for a $300 per day compensation for all public board members and
per diem and travel expenses for all directors.

Sec. 42.40.060. QUORUM AND NOTICE OF MEETINGS.

Establishes the quorum for the Board of Commissioners and a required list
of individuals and organizations to receive notice of a meeting. Members
of the general public receive notice when It is requested.

Sec. 42.40.070. VOTING.

Sets out voting procedures and excludes proxy voting except where the
proxy vote is for a specific topic.

Sec. 42.40.080. MANAGEMENT OF AUTHORITY.

This section provides for the appointment and compensation of the
executive officers of the Authority by the board. The legal counsel is
subject to a review of his or her competence by the governor. This
section also pre/ides fTor the management and the operation of the
railroad by a third party subject to the approval of the governor whose
decision 1is binding on the Authority unless the legislature acts to
disapprove of the third party manager (See also Sec. 42.40.600). The
board also has authority to appoint third party management assistants
which are not subject to review of the governor or the legislature.

Sec. 42 *0.090. DELEGATION.

Requires the board to delegate, within 180 days, certain of its powers
necessary Tfor the operation of the Authority to the chief executive
officer or other officers, by formal rule.
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ARTICLE 2. ADMINISTRATIVE PROVISIONS.
Sec. 42.40.200. CONFLICTS OF INTEREST.

Provides guidelines for determining a conflict of interest for a board
member or an Authority employee. Generally, an employee or a board
member may not participate in a decision making process where they, or
their immediate TfTamily, gains more than the general public will gain
unless their interest is remote. Remote is defined.

Sec. 42.40.210. PUBLIC BOARD MEETINGS.

With the exception of legally convened executive sessions, all board
meeting must be open to the public.

Sec. 42.40.220. MINUTES OF MEETINGS.

Requires that minutes be kept of all public meetings and that copies of
the minutes must be sent to the governor and the Ileadership of the
legislature.

Sec. 42.40.230. ADMINISTRATIVE PROCEDURE.

This section removes the Authority from th. mrequirement of the Adminis-
trative Procedure Act except that it mus.. meet the requirements of
holding open public meetings unless the meeting is a legally convened
executive session of the Board of Commissioners. This makes the
regulations promulgated by the Authority free from review by other state
entities except in certain situations defined iIn section (c¢) where the
Authority is required to submit proposed actions to the Attorney General
for review and the Authority 1is required to submit its regulations 45
days after they are adopted to the Regulation Review Committee.
Subsection (b) requires the Authority to adopt rules which will provide
advance notice and opportunity for the public to comment on regulations
that are likely to have a substantial impact on the public or which will
be used by the Authority"s dealings with a significant segment of the
public. However, subsection (d) exempts certain specific subjects from
the requirements of subsection (b). [See page 20-21, Appendix 1, V.
INDEPENDENT AND EFFECTIVE RAILROAD MANAGEMENT]

Sec. 42.40.240. PUBLIC DISCLOSURE OF INFORMATION.

Provides that information held by the Authority is public information
except that the Authority may by rule or regulation designate and with-
hold disclosure of matters of a nonpublic, orivileged, or proprietary
nature.
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ARTICLE 3. POWERS AND DUTIES
Sec. 42.40.300. GENERAL POWERS.

This section delineates the general powers conferred to the Authority to
carry out duties, 1including obtaining state appropriations [see page
16-20, 1V. STArE SUBSIDY, STATE CONTRACTS FOR RAILROAD SERVICE, AND STATE
INVESTMENT IN RAILROAD CAPITAL IMPROVEMENTS], inherent in operating the
railroad. The general powers include provisions associated with the
powers of both government agencies and powers associated with corporate
structures.

Sec. 42.40.310. ANNUAL REPORT.

Requires the board to prepare and submit for review by the governor and
the legislature an annual report on the operations and Tfinancial con-
dition of the Authority. The report may contain suggestions for re-
visions of the Authority or its operations.

Sec. 42.40.320. ANNUAL AUDIT.

Requires an annual audit by a certified auditor experienced in railroad
accounting. The Authority is also required to make available its finan-
cial records for review by the governor or the legislature whenever
necessary.

Sec. 42.40.325. LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT.

This section requires the Authority adopt both a five year operating and
a Five year capital plan be revised annually.

Sec. 42.40.330. USE OF AUTHORITY ASSETS.

This section restricts the use of the Authority®s property or other
assets to the the activities authorized by this Act. [See page 13,
Appendix 1, 3. Industrial Development Bond Prohibition]

ARTICLE 4. RAIL PROPERTIES.
Sec. 42.40.400. RAIL PROPERTIES, .

This section gives the Authority clear authority to hold, transfer or
legally litigate all rights to real property transferred as railroad
property u..der federal transfer legislation, except that the subsurface
estate and mineral rights must be transferred to DNR within 120 days of
receipt. The Authority does, however, retain the right to use, for the
purposes of the railroad, sand, gravel, and other construction material
without further clearance, and coal if permission is granted by DNR and
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it Is used for non-income producing activity. The Authority may not
obtain property by adverse possession or prescription. With certain
exceptions, the Authority must give public notice when it intends to
dispose of an interest in real property.

Sec. 42.40.410. CLASSIFICATION, ACQUISITION, AND USE OF STATE LAND FOR

w ImTPmMmMiig"® [ ——— e
This section provides guidelines for the Authority to obtain land needed

for its operations from the Department of Natural Resources.

Sec. 42.40.415. DEVELOPMENT OF OIL, GAS, MINERALS AND GEOTHERMAL RE-
M Crr0'N "AUTHOKITYTAHD.

Provides a mechanism whereby the Department of Natural Resources may
lease or otherwise develop oil, gas, minerals and geothermal resources
located on Authority lands. The conditions established by this section
require consultation with the Authority regarding all negative impact the
potential development may have and a joint agreement as to acceptable
methods of mitigating the negative aspects of development. This section
also creates an Alaska Railroad income fund into which all proceeds from
development must go for later appropriation by the legislature. DNR 1is
required to provide annual reports to the Legislature regarding income
produced from the development of natural resources on Authority lands.

Sec. 42.40.420. LAND USE REGULATION.

This section give the Authority authorization to adopt regulation govern-
ing land use by private parties acquiring an interest 1in railroad
property.

Sec. 42.40.430. EMINENT DOMAIN AND ACQUISITION OF PROPERTY AND
MTHTKTAIX

This section provides guidelines for acquisition by eminent domain. The
Authority has Tull eminent domain powers but must relinquish all sub-
surface rights to the state. [See page 8-10, Appendix 1, 1. Political
Subdivision]

ARTICLE 5. FINANCIAL PROVISIONS.
Sec. 42.40.500. BONDS AND NOTES.1
Gives the Authority full bonding authority to issue bonds or bond antici-
pation notes tc carry out its purpose. Money obtained by bonding must be
used for the specific purpose for which It was issued. Bonds are
1. There are eight existing public corporations with bonding capability:

Alaska Gas Pipeline Financing Authority: A public corporation
administratively located within the Department of Revenue but with a
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not to exceed a 50 year maturity term. The board possess wide dis-
cretionary powers to enhance the marketability of bonds.

Sec. 42:AC.510. INDEPENDENT FINANCIAL ADVISOR.

Requires the board to retain a financial advisor for negotiating private
sale of bonds or notes independent from the underwriter.

legal existence separate from the State. It was created in 1978 for the
purpose of financing the gas pipeline.

Alaska Commercial Fishing and Agriculture Bank: A public
corporation administrativelu located within the Department of Commerce
and Economic Development but with a legal existence separate from the
State. It was created iIn 1978 for the purpose of loaning funds to
commercial Tfishermen and farming industries.

Alaska State Housing Authority: A public corporation of the State
authorized to! construct, operate ana manage low income housing
projects; finance rental housing projects; ergage in urban renewal
programs; and construct and acquire public buildings for lease to the
State.

Alaska Municipal Bond Bank: A public corporation administratively
located within tne Department of Revenue but with a separate and
independent legal existence. It was established in 1975 in order to loan
funds for capital construction to cities and boroughs in the State.

Alaska Industrial Development Authority; A public corporation
administratively located Tn tne Department of Commerce and Economic
Development but with a separate and independent legal existence. AIDA
was created in 1980 as the successor to the Alaska State Development
Authority. AIDA promotes economic development within the State by
providing low interest loans to industrial and commercial projects.

Alaska Medical Facility Authority; A public authority
administratively located in the Department of Revenue with a separate and
independent legal existence. The Authority was created by the
legislature in 1978 to finance construction and improvements to medical
facilities in the State.

Alaska Housing Finance Corporation: A public corporation
administratively located within the Department of Revenue but which has a
separate and independent legal existence. AHFC was chartered iIn 1971 to
provide Tfinancing Tfor low- and moderate-income housing and housing
located iIn remote, underdeveloped, or blighted areas of the State.

Alaska Power Authority; A public corporation of the State situated
for administrative purposes in the Department of Commerce and Economic
Development but with separate and independent legal existence. The APA
was created to Ffinance, construct, and operate power production and
transmission Tacilities.
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Sec. 42.40.515. VALIDITY OF PLEDGE.

This section establishes the validity of a pledge of assets or revenues
for the sale of bonds. It also provides guidelines for the disposition
of pledged assets if there are legal claims against the assets or if che
pledged assets are subsequently sold.

Sec. 42.40.520. REMEDIES.

Establishes the right to legal recourse for any party at interest for
transactions authorized by this Act either as a contractual agreement or
a security agreement with the Authority.

Sec. 42.40.525. NEGOTIABLE INSTRUMENTS.

Subject to applicable state laws regarding proper registration, all bonds
or notes authorized by this Chapter are negotiable interests.

Sec. 42.40.530. BONDS AND NOTES ELIGIBLE FOR INVESTMENT.

Investment in bonds or notes issued by the Authority by all state
officials, public or private, is proper arid does not constitute a con-
flict of interest.

Sec. 42.40.535. REFUNDING BONDS.

This section authorizes the sale of refunding bonds to pay back
previously issued bonds.

Sec. 42.40.540. CREDIT OF STATE NOT PLEDGED; REQUIRED DISCLAIMER.

Bonds or notes issued by the Authority are solely the liability of the
Authority and do not constitute 3n obligation of the state. Words to
this effect must appear on all bones issued by the Authority.

Sac. 42.40.545. NO PERSONAL LIABILITY.

No officer or employee 1is personally Iliable for bonds 1issued by the
Authority.

Sec. 42.40.550. REVENUES.

Revenues generated by the Authority are directly controlled by the
Authority and not the State.



Sec. 42.40.550. INSURANCE.

Requires the Authority to carry reasonable insurance coverage naming the
Stste as an additional insured.

Sec. 42.40.560. SAFEGUARDING OF MONEY.

The Authority 1is instructed to maximize revenue from deposited money
which is to be deposited in depositories acceptable to the governor.

Sec. 42.40.565. FIDELITY BOND.

Requires the Authority to obtain a fidelity bond for all board members
and officials.

Sec. 42.40.570. REVERSION OF ASSETS.

Assets of the Authority revert to the state if for any reason the
Authority ceases to exist.

ARTICLE 6. STATE OVERSIGHT
Sec. 42.40,.600. STATE REVIEW.

Requires the board to publish and give notice to the governor, leadership
of the legislature, at least two newspapers of statewide circulation and
members of the general public upon request, prior to undertaking a
significant and permanent change iIn services or borrowing in excess of $5
million for longer than a one year payback. The published report must
detail the financial impact on the Authority, the impact on services, why
the action is necessary or desirable, and whether the action is expected
to support itself financially. The governor has 45 days to approve or
disapprove or he may suspend and defer to the legislature for final
disposition. In all casesthe legislature has 60 days to enact
legislation binding the Authority to either continue or cease the action.
Extensions representing more than 50 percent of the railroad"s total
track mileage and requiring the issuance of securities 1In an amount
greater than $50 million requires specific authorization by the

legislature.This section also requires state review of any proposal to
contract management of the railroad to a third party (See Sec.
42.40.080). [See page 22-29, Appendix 1, VI. STATE OVERSIGHT OF MAJOR

FINANCIAL TRANSACTIONS AND POLICY DECISIONS]

Sec. 42.40.610. ACTION-FORCING MECHANISM.

Provides a mechanism for the governor or the legislature to either
initiate or require cessation of Authority action by requiring a formal
response outlining the Authority position. If they are compelled to
initiate action, funding must be provided for both planning and
implementation. [See page 29, Appendix 1, Action Forcing Mechanism]



Sec. 42.40.615. INTERVENTION.

Under certain extreme circumstances, as delineated, this section provides
that the governor may be directed by specific legislation to take control
of the Authority to correct specific purposes of this Act. [See page
25-67, Appendix 1, Financial Concerns]

Sec. 42.40.620. TRUSTEESHIP.

This section authorizes the governor to petition the Superior Court to
appoint trustees when directed by Ilegislation. The trusteehip would
then possess unilateral powers enabling it to take whatever me .sures are
necessary to restore the capability of the Authority to p.-rform the
functions and activities for which it was established.

ARTICLE 7. MISCELLANEOUS PROVISIONS
Sec. 42.40.700. PERSONNEL.

Employees of the Authority are not to be considered state employees but
the Authority is considered a public employer ur.der the Public Employment
Relations Act except that the provisions for a merit system does not
apply. The Authority"s executive officials may rot enter iInto a
collective bargaining agreement with the Authority. [See page 30-31,
Appendix 1, VII. EMPLOYEE]

Sec. 42.40.710. POLITICAL ACTIVITIES.

Prohibits use of the Authority®™s resources fTor partisan political
activities except where necessary to carry out the purposes of the
Authority. Provides fur civil liability for violation by individuals
employed by the Authority.

Sec. 42.40.720. LICENSES AND PERMITS.

The Authority must comply with local, state, or federal licensing or
permitting requirements to the same degree as the state must comply.

Sec. 42.40.730. UNAUTHORIZED REPRESENTATION.

Provides for personal liability for unauthorized persons acting on behalf
of the Authority.

Sec. 42.40.740. CLAIMS AGAINST THE AUTHORITY.

The State may not be named a co-defendant in any railroad related claims
against the Authority. Provisions for administrative appeal for claims

against a state agency to the Department of Administration do not apply
to the Authority.



Sec. 42.40.755. EXEMPTION FROM TAXATION.

Except for computing state aid to local school districts, the Authority"s
property and assets sre considered the property of a political
subdivision and are exempt from taxation. [See page 8-10, Appendix I, 1.

Political Subdivision and page 38-41, Appendix I, 2. Financial
Limitations - Article IX: Finance & Taxation]

Sec. 42.40.770. PAYMENTS IN PLACE OF LOCAL REAL PROPERTY TAXATION AND
IMPACT ATP.

The Authority may adopt regulations setting out criteria whereby it can
give voluntary impact aid to local political subdivisions in lieu of real
property taxes.

ARTICLE 8. GENERALPROVISIONS

Sec. 42.40.870.ENFORCEMENT OF LAW AND  AUTHORITY  REGULATIONS BY
AUTH"O"RTTY"TEIURLITY FOrCel

Enforcement offveers of the Authority may enforce regulations adoptedby

the Authority with the same authority as state law enforcement officers.
[See page 8-10, Appendix 1, 1. Political Subdivision]

Sec. 42.40.880. PENALTY FOR VIOLATION OF DESIGNATED REGULATION.

Violation of a regulation which 1is designated by the Authority as a
regulation necessary to protect life, health or property is a Class B
misdemeanor .

Sec. 42.40.890. CONSTRUCTION.

Provides for liberal interpretation of the provisions of this Chapter.

Sec. 42.40.900 DEFINITIONS.

Provides definitions for various delineated terms found ir. this Chapter.

Sec. 3. AS 09.55.310(a)(4).

Exempts the Alaska Railroad from paying for fences and cattle guards for

operty condemned by the Authority.

Sec. 4. AS 09.55.350.

Exempts the Alaska Railroad from the time limits provided for paying for
railroad fences and cattle guards.



Sec. 6. COMMENCEMENT OF LEGAL EXISTENCE OF ALASKA RAILROAD AUTHORITY.
Deals with commencement of the Authority®s legal existence, which occurs
following appointment o: all board members.

Sec. 7. APPOINTMENT OF FIRST MEMBERS Qc THE BOARD.

Details the term lengths fTor the Tirst board members and gives the
governor power to Till the positions to create the Authority after the
legislature has acted to accept the transfer of the Alaska Railroad from
the federal government.

Sec. 8. CLOSING REPORT SUBMITTED UNDER FEDERAL TRANSFER LEGISLATION.
Requires that the closing report submitted under federal legislation
provide TfTor all assets and liabilities to be transferred to the state
which must be accepted in all material aspects by the state.

Sec. 9. ASSETS AND LIABILITIES TO BE NOTED IN AUDIT.

Requires that assets and liabilities identified by the closing report be
noted in the annual audit for five years after transfer.

Sec. 10. INITIAL LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT PLANS.
Requires the preparation and adoption of a long range program and capital

improvement plan 18 months after the transfer. Three years after the
first long range plan an annual performance audit may be conducted.

Sec. 11. PRE-EXISTING RULES, REGULATIONS AND ORDERS OF THE ALASKA
m m W

This section allows the Authority board to continue iIn effect the Alaska
Railroad®s existing rules, regulations and orders for a period not to
exceed two years.

Sec. 12.  COLLECTIVE BARGAINING AGREEMENT BETWEEN THE ALASKA RAILROAD
IQTFRMTAT AND “EMPLOY EES */

Requires the Authority to continue 1in effect the current collective
bargaining agreements for a period of two years.

Sec. 13. CONFLICTING LAWS INAPPLICABLE.

Any laws which conflict with this Act are overruled by this Act.



Sec. 14. APPLICATION OF EXISTING STATUTES.

Deals with the application of existing statutes: for the purposes of
state wage and hours the Authority is considered a political subdivision,
the Authority is exempt from all regulations promulgated by DOT/PF
concerning public buildings, works, and improvements, it is also exempt
from the confines required to receive money Tfor Port fTacilities
construction. The following provisions of A.S. Title 37 do not apply to
the Authority: The Fiscal Procedures Act, Executive Budget Act, and it
is released from the prohibition Tforbidding Ilending from or for a
corporation. In addition, the Department of Administration and t7T
Department of Revenue do not have jurisdiction over the fiscal matters of
the Authority. Moreover, the Authority may receive money directly from
the federal government rather than through the governor®s office, [See
page 32-38, Appendix I, VIII. CONSTITUTIONAL LIMITATIONS and page 20-21,
V. [INDEPENDENT AND EFFECT RAILROAD MANAGEMENT]

Sec. 15. SUBSEQUENTLY ENACTED STATUTES.

Only subsequent statutes specifically stating 1its applicability to the
Authority will be construed to apply to the Authority.

,ec. 16. EFFECTIVE DATE.

This Act takes effect upon acceptance of the transfer of the Alaska

Railroad to the State of Alaska iIn whatever manner it is ratified by the
legislature.
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Introd iced: 1/18/83
Referred: Transportation
and Finance

IN THE SENATE BY KERTTULA
SENATE BILL NO. 10
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the Alaska Railroad; and e*ovid-
ing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS, POLICY, AND DECLARATIONS. (a) The
legislature finds that

(1) the United States government has expressed its determination
to discontinue federal operation of the Alaska Railroad at the earliest
possible date;

(2) for the time being, private acquisition and operation of the
railroad in a manner consistent with the fede "1 transfer legislation and
this Act is not presently considered to be a reasonable possibility or in
the best interests of the citizens of the state;

(3) continued operationof the railroad is possible only if the
state acquires the railroad from the federal government and provides for
operation of the railroad;

(4) continued operation and developmer. “of the Alaska Railroad
is essential to the long-term economic growth and development of the state
and its natural resources and will serve an important public purpose; and

(5) continued operation of the Alaska Railroad will promote the
general welfare of the people of the state by providing important freight
and passenger service to residents of the state, businesses, visitors, and
military installations in the state.

(b) It is the policy of the state to

(1) foster and promote the development of the state"s land and
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natural resources;

(2) foster and promote the long-term economic growth and devel-
opment or the state;

(3) provide necessary and desirable freight and passenger rail
transportation services to residents, businesses, visitors, and military
installations in the state;

(4) develop and implement plans fr® a transportation network
that effect the policies set out in this subsection; and

(5) provide safe, economical, and efficient transportation to
residents, businesses, visitors, and military installations in the state.

(c) The 1"gislature declares that

(1) the exercise of the powers of the state in the interest or
the people of the state is necessary to accomplish the policy set out in
(b) of 1lis section by authorizing the creation of a public authority with
the poweis, duties, and functions as provided in this Act to operate the
Alaska Railroad and to manage its rail, industrial, port and other proper-
ties;

(2) it is in the bgst interests of the people of the state for
the public authority created by this Act to operate and manage in a pmdent
manner the Alaska Railroad

(A) to be exclusively responsible for the management of the
financial and legal obligations of the Alaska Railroad;

(B) with the railroad authority, and not the state, consti-
tuting; a common carrier subject to the jurisdiction of the United
States Interstate Commerce Commission;

(C) with the ability to raise capital by issuing obliga-
tions exempt from federal and state taxation;

(D) to carry out its responsibilities on a self-sustaining

basis;
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(E) to provide the best possible combination of types and
levels of safe, efficient, andeconomical transportation that is
necessary to meet the overall needs of the state, supported when
necessary by state investment;

(F) according to sound business management practices;

(G) to provide the level of service that best satisfies the
needs of the people of the state;

(H) in a f; ,<cally sound manner; and

(1) to ensure that borrowing by the authority does not

directly or indirectly endanger the state®"s own borrowing capacity;
v3j the continued operation of the railroad will assure greater
use, development, reclamation, and settlement of the state"s land for the
maximum benefit of the people; and
(4) the important public purposes to be sei.ved byI the railroad
authority require the authority to have all of the powers and duties
granted to it bythis Act; the legislature intends that the authority,
consistent with sound business management practices, exercise its powers
and duties as a public serviceon behalf of the state and recognizer that
the exercise of the powers and duties granted by this Act requires the
authority to engage in the wide range of conduct authorized by this Act.
* Sec. 2. AS 42 is amended by adding a new chapter to read:
CHAPTER 40. ALASKA RAILROAD AUTHORITY.
ARTICLE 1. ESTABLISHMENT AND ORGANIZATION.
Sec. 42.40.010. ESTABLISHMENT OF AUTHORITY. There is estab-
lished the Alaska Railroad Authority. The authority 1is a public
corporation and, for purposes of art. Ill, sec. 22, Constitution of
the State of Alaska, is an instrumentality of the state within the
Department of Transportation and Public Facilities, but the authority

has a legal existence independent of and separate from the state. The
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exercise by the authority of the powers provided in this chapter s
considered an essential governmental function of the state. The
existence of the authority is perpetual.

Sec. 42.40.020. LIMITATION OF LIABILITY. A liability incurred
by the authority must be satisfied exclusively from the assets and
credit of the authority and no creditor or other person has a right of
action against the state on account of a debt, obligation, or liabil—
ity of the authority.

Sec. 42.40.030. BOARD OF COMMISSIONERS. (a) The powers of the
authority are vested in the Board of Commissioners. The board con—
sists of the commissioner of transportation and public facilities, who
serves as a voting member; the chief executive officer of the authori—
ty, who serves as an ex officio nonvoting member; an authority em—
ployee appointed by the governor, who serves as a nonvoting member end
represents the labor organizations that are certified to represent
authority employees; ana six voting public members appointed by the
governor. The public members must have substantial experience or
professional training and expertise in fields relevant to the purposes
of this chapter, including, but not limited to transportation, b isi-
ness, and finance and must have the standing in their communitiif to
command the respect of their fellow citizens. Unless prohibited by
law, one public member shall be or have been an executive official of
ai American railroad that is not now or was never a connecting carrier
of the Alaska railroad. At least four public members must be selected
from areas served by the railroad. The public members may not be
state officers or employees.

(b) The public members of the board shall be <confirmed by a
majority of the membership of the legislature in jJoint session. A

public member appointed by the governor, unless and until the member
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has been rejected by the legislature, has the full powers and respon-
sibilities of a confirmed board member.

(©) The board shall elect fromits membership a chairman, a
vice-chairman, ~ treasurer, and asecretary and prescribe their
specific duties by rule.

(d) The chairman shall call meetings of the board at least once
every three months. The chairman may call other meetings of the board
as the chairman considers necessary. The chairman shall preside at

meetings of the board.

(e) The governor by written notice to the member may remove a
public member I."om the board £>r

(D) incapacitation caused by injury or sickness that leaves
the member unable to perform duties under this chapter;

(2" continued refusal or inability to attend meetings of
the board;

(3) conviction of. a misdemeanor involving moral turpitude
or a felony; or

(4) any conduct that was intended to harm the authority
whether or not it constituted a crime.

Sec. 42.40.040. TERM OF OFFICE; VACANCIES. (a) The public
members of the board serve for staggered terms of five years each.

(b) Avacancy onthe b> rd is filled by appointment by the

governorand the appointment must be confirmed by the legislature in
joint session. A member selected to fill a vacancy holds office for
the balance of the term for which the member % predecessor is appoint-
ed.

(c) A vacancy on the board does not impair the authority of a
quorum of members to exercise the power.*, and perform the duties of the

board.
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(d) A member whose term has expired shall serve until a succes—
sor has been appointed.

Sec. 42.40.050. COMPENSATION AND EXPENSES. A public member of
the board is entitled to compensation at the rate of $300 for each day
the member is engaged in actual performance of duties as a member of
the board. The board sKO, provide by rule for <compensation for
partial days during whi n a member is engaged in the actual perfor—
mance of duties. A member is entitled to per diem and travel expenses
authorized by law for sta"ze boards and commissions under AS 39.20.100.

Sec. 42.40.060. QUORUM AND NOTICE OF MEETINGS. Four wvoting
members of the board constitute a quorum for the transaction of
business. In addition to the notice requirements of AS 44.62, notice
of a meeting of the board, including an agenda for the meeting, must
be given to

(1) each member of the board;

(2) the governor;

(3) the leadership of the legislature;

(4) at least two newspapers of statewide circulation; and
(5) members of the general public upon rcuest.

Sec. 42.40.070. VOTING. The board shall provide by rule for the
manner of voting and any representation of persons absent from meet—
ings. The rules may provide for voting and conferring by means of
telecommunication devices or by mail or for voting as directed 1in a
written proxy taking a position on a particular 1issue so long as
voting 1is consistent with AS 44.62.310. However, no proxy is allowed
that delegates to the holder discretion to act for a principal on
undisclosed or general matters.

Sec. 42.40.080. MANAGEMENT OF AUTHORITY. (a) Unless the board

provides for management of the authority by a third- party contract-jr



under (b) of this section,

(1) the board shall appoint and fix compensation for the
chief executive officer and legal counsel of the authority; the ap-—
pointment of leg"ll counsel is subject to the approval, for competence,
of the governor;

(2) the chief executive officer shall appoint and fix
compensation for the other executive officials; the appointments and
compensation are subject to board approval;

(3) officials appointed under (1) and (2) of this subsec—
tion serve at the pleasure of the board;

(4) the chief executive officer may appoint and fix compen—
sation for any additional personnel necessary to carry out the pur—
poses of this chapter;

(!> except as may be required by federal law, no executive
official of the authority may be compensated at a rate in excess of
that established under AS 39.20.080 for the heads of principal execu—
tive departments of the state.

(b) The board may provide for, in a manner consistent: with the
purposes of this chapter and subject to the approval of the state as
provided in AS 42.40.600(g), the management and operation of the rail—
road by a third-party contractor. Subject to the limitations in (a)
of cnis section, the board may provide for appointment and compensa—
tion of any executive official, including but not [limited to those
provided for in (a) of this section, necessary to augment the manage—
ment and operation of the railroad by the third-party contractor.

Sec. 42.40.090. DELEGATION. (a) The board shall by rule dele—
gate powers and duties necessary and appropriate for the management of
the daily affairs and operations of the authority to the chief execu—

tive officer, subject to any requirement of board concurrence or
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authorization imposed by the rules.

(b) Within 180 days of its establishment, the board shall by
rule delegate the following activities of the authorityto the chief
executive officer or other executive official designated by the board,
subject to any board review of the activities as may bespecified 1in
the rules:

(1) leasing, granting easements in, ;ssuing permits for the
use of, or conveying other interests that do not constitute a transfer
of the authority®s entire interest in real property of the authority;

(2) establishment of specific rates, tariffs, divisions and
contract rate agreements;

(3) routine changes in service levels; and

(4) procurement.

(c) General or particular board authorization or concurrence is
required for the following:

(1) transfer of the authority"s entire interest in real
property other than the execution of a release of a lien or satis-
faction of a mortgage after payment has been received;

(2) issuance of notes, debentures, or bonds;

(3) mortgaging or pledging of authority assets;

(4) donation of money, property, or other assets belonging
to the authority;

(5) an action by the authority as a surety or guarantor;

(6) capital projects with an estimated completion cost in
excess of $250,000 or an estimated completion time of more than one
year;

(7) adoption of the long-range program and capital improve-
meni plans under AS 42.40.325;

(8) certification of annual reports under AS 42.40.310;
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(9) generally applicable, comprehensive increases and de-
creases in rates other than thoseperiodically approved by the United
States Interstate CommerceCommission forapplication torailcarriers
generally;

(10) diversification and major expansion or vredaction of
services beyond those provided on the date of transfer or as provided
under this chapter;

(11) the exercise of the power of eminent domain;

(12) expansion of n.ain or branch lines, other than routine
track realignment as necessary to maintain service levels in effect on
the date of transfer; and

(13) selection of independent auditors and accountants.

ARTICLE 2. ADMINISTRATIVE PROVISIONS.
Sec. 42.40.200. CONFLICTS OF INTEREST. (a) Except as provided
in this section, a board member or employee of the authority may not
participate in a decision of the authority in which that person or a
member of that person®s immediate family has a direct or indirect
financial interest unless the financial interest is a remote financial
interest and participation is approved under(b) of this section. For
purposes of this section, "participate in a decision”™ includes all
discussions, deliberations, preliminary negotiations, and votes con-
cerning a matter that is the subject of formal action by the board.
(b) A board member or employee may participate in a decision if
that person or a member of that person®s immediate family has only a
remote interest and if the fact and extent of the interest is dis-
closed to the board in a public meeting and is noted in the minutes of
the board before any participation by the member or employee in the
decision, and thereafter in a public meeting the board authorizes or

approves the participation by a vote of its membership excluding the
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interested member or employee. As used in this subsection, "remote
interest” means

(1) that cf a nonsalaried officer of a nonprofit corpora-
tion;

(2) that of an employee or agent of a contracting party
when the compensation of the employee or agent <consists entirely of
fixed wages or salary and the contract is awarded by bid or by other
competitive process;

(3) that of a landlord or tenant of a contracting party,
except when the property subject to the lease or sublease is owned or
managed by the authority;

(4) that of a holder of less than one percent of the shares
of the corporation or cooperative that is the contracting party;

(5) that of an owner of a savings and loan account or bank
savings or share account or credit union deposit account if the inter-
est represented by the account is I”ss than two percent of the total
deposits held by the institution; o”?

(6) other interests tha"-. in good faith are defined as
remote by rules or regulations adopted by the authority.

(c) A board member or employee is not considered to be finan-
cially interested in a decision when the decision <could not affect
that person in a manner different from its effect on the public or
community,

(d) An action, including the award of a contract, in which a
board member or employee participates in violation of this section or
AS 39.50.090 is void if the board member®s vote or employee"s partici-
pation was necessary to the decision. IfT a board member votes or an
employee participates in a decision in violation of this section or

AS 39.50.090 and that vote or participation is not necessary to the
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decision, the board may ratify the action after disclosure of the
violation in a public meeting of the boa.rd and without participation
by the interested member or employee in the decision to > " ify. A
board member or employee who violates a prohibition contaxned in this
s tion or in AS 39.50 forfeits office upon a determination by the
board in a public meeting that the violation was intentional.

(e) The executive officials and board members of the authority
are subject t- AS 39.50.

(f) Within 120 days of the first meeting of the board, the board
shall adopt and may subsequently amend rules and regulations imple-
menting this section, providing additional conflict of interest and
ethical rules and regulations as it- considers appropriate, and provid-
ing for the removal by the board of a board member or employee who
intentionally violates a prohibition contained in this section or in
AS 3" .50.

Sec. 42,40.210. PUBLIC BOARD MEETINGS. (a) The meetings of the
board are public, with the exception of executive sessions permitted
by AS 44.62.310 and (b) of this section.

(b) In addition to those subjects which may be discussed in
executive session under kS 44.62.310, the board may consider in execu-
tive session matters tha- pertain to personnel, the authority"s |legal
position, land acquisition or disposal, or proprietary information, as
defined in a manner consistent with the standards and practices of the
United States Interstate jomraerce Commission for protection of the
information including but not limited to proprietary information
associated with specific shippers, divisions, and contract rate agree-
ments.

Sec. 42.40,220. MINUTES OF MEETINGS. The board shall keep

minutes of each meeting and shall send a certified copy of the minutes
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of the public portion of each meeting to the governor and the leader—
ship of the legislature.

Sec. 42.40.230. ADMINISTRATIVE PROCEDURE. (a) Except for
AS 44.62.310 regarding public meetings, as limited by AS 42.40.210(b),
the Administrative Procedure Act (AS 44.62) does not apply to the
authority, 1its rules, regulations, or actions taken under this chap—
ter. The authority shall make available to members of the public
copies of the rules and regulations adopted under this section.
Within 45 days after adoption, the chairman of the board shall submit
a regulation adopted under this section to the chairman of the Admin—
istrative Regulation Review Conu ittee under AS 27.2.0.400 - 24.20.460.
The legislature ;.-ay annul or temporarily suspend a regulation adopted
by the authority.

(b) The board shall adopt rules and regulations to goiem its
procedures and to carry out the purposes of this chapter. Within 90
days after its first meeting the board shall adopt rules establishing
a procedure for giving advance public notice and an opportunity for
the public to comment on proposes regulations of the authority that,
in the determination of the board, will have a substantial impact on
the public or be used in the authority"s dealings V/ith a significant
segment of the public. The rules shall also provide for the adoption
of emergency regulations without public notice and comment when the
immediate adoption or repeal of a regulation is necessary to continue
or reinstate the orderly operation of the authority"s facilities or
programs. However, emergency regulations may not remain in effect
more than 120 days unless during that period the board complies with
the public notice and comment procedure required for regulations that

are not of an emerge.icy nature.

(c) The rules adopted under (b) of this section establishing a
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regulation-making procedure and all rules or regulations relating to
procurement of property by the authority, conflicts of interest, dis-
closure of information in the possession of the authority, or the
regulation of persons outside the authority through the exercise of
police power shall be submitted to the attorney general for review and
approval before becoming effective. The attorney general shall re-
spond to the s.uthority within 60 days after receipt of the rules or
regulations either approving them as consistent with or disapproving
them as in conflict with the Alaska Statutes and the Constitution of
the State of Alaska. A disapproval of rules or regulations must be
accompanied by a memorandum of law explaining the conflict with exist-
ing law and a recommendation for revisions to cure the defect. Ruins
or regulations submitted to the attorney general are considered ap-
proved if the attorney general fails to approve or disapprove the
rules or regulations, as provided in this subsection, within 60 days
ifter receipt.
(d) A regulation is not subject to the procedures in (b) of this

j -ct'ion if it is one that

(1) relates to the use of public works, including terminal
areas, 1industrial reserves, rights-of-way and streets, under the
jurisdiction of the authority if the effect of the regulation i3
indicated to the public by means of signs or signals;

(2) is directed to a specifically named person or to a group
of persons and does not apply generally throughout the state;

(3) concerns service schedules of the railroad; or

(4) relates to specific tariffs, divisions, and contract
rate agreements.

(e) The authority is an agency of tha state for purposes of

jurisdictional determinations and judicial review of the autnority
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action.

Sec. 42.40.240. PUBLIC DISCLOSURE OF INFORMATION. (a) Except
as provided by rule or regulation of the authority under this section,
facts and information in the possession of the authority are public
and communications, reports, files, books, accounts, and papers of
every nature in its possession are open to public inspection at
reasonable times.

(b) The authority may by rule or regulation designate and with—
hold disclosure of matters of a nonpublic, privileged, or proprietary
nature. Those matters include but are not limited to personnel
records, communications with and work product of counsel and, consis—
tent with the standards and practices of the United States |Interstate
Commerce Commission for the protection of these matters, other infor—
mation incl!*uding but not limited to proprietary information associated
with specific shippers, divisions, and contract rate agreements.

(c) A person may make written objections to the public disclo—
sure of information contained in an application, report, or document
filed with the authority, stating the grounds for the objection. When
an objection is made, the board may order the information withheld
from public disclosure if the information

(1) would adversely affect the interest of that person and
is not required in the interest of the public; or

(2) may be protected from disclosure consistent with the
standards and practices of the United States Interstate Commerce
Commission including but not limited to proprietary information asso—
ciated with specific shippers, divisions and contract rate agreements.

ARTICLE 3. POWERS AND DUTIES.
Sec. 42.40.300. GENERAL POWERS. The authority may

(1) adopt a seal;
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(2) adopt rules and regulations;

(3) sue and be sued;

(4) appoint officers, employees, trustees, and agents, and
prescribe their powers and duties;

(5) hire legal counsel to represent the authority;

(6) make contracts and execute instruments necessary or
convenient in the exercise of its powers and duties;

(7) acquire by purchase, lease, bequest, devise, gift, ex —
change, the satisfaction of debts, the foreclosure of mortgages, or
otherwise, real or personal property, rights, rights-of-way, fran—
chises, easements, and other interests in land, including land lying
under water and appropriation of water rights that are located in the
state, taking title to the property in the name of the authority;

(8) acquire property by eminent domain or by declaration of
taking;

(9) hold, maintain, use, operate, lease, exchange, donate,
improve, convey, alienate, dispose oft mortgage, encumber, and other—
wise grant security interests in or transfer any real or personal
property including without limitation facilities ari equipment;

(10) borrow money and issue its bonds or notes and provide
for and secure their payment, provide for the rights of their holders
and purchase, hold, or dispose of its bonds or notes;

(11) secure the payment of its obligations by pledge or
mortgage or other lien on its contracts, revenues, income, Or proper—
ty;

(12) contract with and accept transfers, gifts, grants or
loans of funds or property from the United States, the state, and it3
political subdivisions, subject to the provisions cf federal, state,

or local programs;
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(13) acquire, hold and dispose of stocks, memberships, con—
tracts, bonds, general or Jlimited partnership interests or other
interests in another corporation, association, partnership, joint
venture or other legal entity, and exercise the powers or rights 1in
connection with these interests which are provided 1in contracts or
agreements and that are allowed by law concerning the satisfaction of
debts;

(14) undertake or provide for the management, operation,
maintenance, use, and control of all of the properties of the Alaska
Railroad including without limitation, the tracks, equipment and other
property transferred to it by the federal government or by any person;

(15> undertake or provide for the acquisition, construction,
maintenance, equipping, and operation of connecting, switching, term
inal, or other railroads and railroar4 <~c.iiities in the state;

(16) recommend to the legislature and the governor any tax,
financing, or security measure the authority considers appropriate for
maximizing the public interest in the operation of the railroad;

(17) lend its funds, property, credit or services for
authority purposes;

(18) consent to the modification of the rate of interest,
time of payment of an installment principal or interest, or other
term of a loan, contract, or agreement to which the authority is a
party;

(19) include in any borrowing tht ?.mounts necessary
establish reasonable reserves and pay financing charges and interest
on the obligations for a reasonable period after which the authority
estimates funds will be otherwise uvailable to pay the interest,
consultant, advisory, and legal fees, and othesr expenses necessary or

incident to borrowing;

-16-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

n7

28

29

(20) maintain offices and facilities at places it desig-
nates;

(21) purchase the authority®"s bonds at a price not more than
the principal amount of them plus interest;

(22) cancal bonds purchased under (21) of this section;

(23) apply to the appropriate agencies of the state, the
United States, and to a foreign country and other proper agencies for
the permits, licenses, or approvals necessary to construct, maintain,
and operate transportation services, and to obtain, hold, and reuse
the licenses and permits in the same manner as other operating units
or persons;

(24) prescribe rates to be charged for services provided by
the Alaska Railroad;

(25) determine the routes, schedules, and types of service
to be provided by the Alaska Railroad;

(26) enter into contracts, leases, and other agreements with
connecting carriers, shippers, and other persons concerning the ser-
vices, activities, operations, properties and facilities of the rail-
road, including contracts, leases and other agreements that contain
provisions intended to preserve and expand the railroad"s traffic
base;

(27) plan for and undertake expansion of the railroad and
railroad activities, including extension of the Alaska Railroad®s iwl
system and acquisition and operation of other modes of transportation
service connecting to the railroad®"s rail service;

(28) adopt regulations having the force of law that are de~
signed to safeguard property owned, managed, or transported by the
authority, to protect employees and persons using the authority’s

property or services, and to promote safe, healthy, secure, and
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effective railroad operations;

(29) maintain a security force to enforce state law and the
authority"s regulations;

(30) adopt rules and regulations having the force of law
that require designated classes of proprietary and personnel informa-
tion and communications to be confidential;

(31) hire and discharge railroad personnel and determine
benefits and other terms and conditions of employment established in
accordance with obligations that may be imposed by the federal trans-
fer legislation;

(32) assume and satisfy liabilities of the United States or
its agencies as provided by the federal transfer legislation and the
closing report, or its substantive equivalent, as accepted by the
legislature; and

(33) do all things necessary, convenient or desirable to
carry out the powers and duties expressly granted or necessarily
implied in this chapter or under other laws of the state or the laws
and regulations of the federal government.

Sec. 42.40.310. ANNUAL REPORT. The board shall direct prepara-
tion of, certify and distribute to the governor and to each member of
the legislature by February 1 of each year a report generally describ-
ing the operations and financial condition of the authority. The
board may include in the report suggestions for legislation relating
to the structure, powers, or duties of the authority or relating to
the operation of facilities of the authority.

Sec. 42.40.320. ANNUAL AUDIT. The board shall have the finan-
cial records of the authority audited annually by an independent
certified public accountant experienced in railroad accounting. The

authority shall, at all times during normal business hours and as
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often as the governor®"s auditor or the Jlegislative audit division
considers necessary, make available to an auditor appointed by the
governor or to the legislative audit division for examination all of
its financial records, and shall permit the auditor appointed by the
governor or the legislative audit division to audit, examine and make
excerpts or transcr”ts from the records, and to make audits of all
contracts, invoices, materials, payrolls, records of personnel, con—
ditions of employment, provision of services and the rates at which
the services are provided and other relevant data; disclosure of this
information i3 subject to AS 42. t0.240 and rules and regulations
implementing that section.

Sec. 42.40.325. LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT
PLANS. (a) The authority shall prepare and the board shall adopt a
long-range program plan and a capital improvement plan in accordance
with sec. 10 of this Act.

(b) The long-range program plan must delineate the manner in
which the authority intends to accomplish the purposes of and fulfill
its responsibilities under this chapter during each of *"be five years
after the plan is adopted. The long-range program, pi-:: shall provide
information substantially consistent with the requirements of
AS j/.07.050. The format of the Jlong-range program plan must be
jointly determined by the authority, the legislative audit division,
and the division of budget and management, Office of the Governor.

(c) The long-range capital improvement pian must present and
explain the authority"s anticipated capital imF vements for each of
the five years after the plan is adopted. The long-range capital
improvement plan mu3t include the information required by AS 42.40.-
600(b) together with any other information prescribed by the governor

or the legislative audit division.
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(d) The authority shall annually revise and the board shall
adopt the plans required in this section.

(e) The authority shall provide copies of its plans to the
governor and the leadership of the legislature.

(f) The governor and the legislative audit division may conduct
an annual performance ar.d efficiency audit in accordance with sec. 10
of this Act.

Sec. 42.40.330. USE OF AUTHORITY ASSETS. ) The authority
shall apply all .:"oney, property, other assets, and credit of thf
authority toward activities authorized by this chapter. The authority
may not issue shares of stock, pay dividend*:, make private distribu-
tion of assets, make loans to board members or employees, or engage in
business for private benefit. The use of authority money, property,
other assets, or credit for purposes not authorized by law by persons
having the possession or control of it is prohibited.

(b) Notwithstanding the provisions of this section, the authori-
ty may

(¢D) assist board members and employees as members of a
general class of person* to be assisted by an activity tc the saie
extent as other members of the class and as long as no special privi-
leges or treatment accrues to the member or employee by reason of
status or position held in the authority;

(2) return to board members and employees fees, dues, or
service charges originally contributed by them and surplus to the pur-
poses for which collected;

3) defend and i* emnify a current or former employee,
agent, or board member of the authority and their successors against
all costs, expenses, judgments, and liabilities, including attorney

fees, reasonably incurred by or imposed upon that person in connection
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with a civil or criminal action in which the person is involved by
affiliation with the authority, if acting in good faith on behalf of
the authority and within the scope of official duties or powers; and

4) purchase insurance to protect and hold personally ha
less its employees, agents, and board members from an action, claim,
or proceeding instituted against these individuals arising out of the
performance, purported performance, or failure of performance, 1in good
faith, of duties for, or employment with, the authority and to hold
these individuals harmless from expenses connected with the defense,
settlement, or monetary judgments from that action, claim, or proceed—
ing; the purchase of insurance and its policy limits are discretionary
with the board and insurance is not considered to be compensation to
the insured individual.

ARTICLE 4. RAIL PROPERTIES.

Sec. 42.40.400. RAIL PROPERTIES. (a) The authority shall
receive from the United States and, in its own name, take title to all
rail properties transferred under the federal transfer Jlegislation.
All land among the rail properties so transferred or otherwise
acquired by the authority is subject to AS 38.95.010 and is not sub-—
ject to classification, control or disposal under AS 38 or other 8\"ate
law, except as otherwise specifically provided in this chapter.

(b) Within 120 days after transfer of the rail properties, the
authority shall convey to the state the subsurface estate of and the
mineral rights in the land among the rail properties. The conveyance
shall be made by one or more quitclaim deeds executed by the chief
executive officer and delivered to the <commissioner of natural re—
sources. The authority may reserve in each quitclaim deed the right
to extract and use for the authority"s purposes sand, gravel, other

construction materials, and, in accordance with AS 42.40.410(g), coal
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on the subject land. The interest retained by the authority after

conveyance ko the state under this subsection entitles it to exclusive

use and control of the surface, complete subjacent and lateral support
‘

of the surface, and the right to tunnel, ditch, recohtnur, excavate

and otherwise use the subsurface for railroad, transportation, trans—

mission, and related purposes.

(c) The authority may litigate, compromise, and otherwise settle
claims related to the transfer of rail properties from the United
States and to recover for breach of warranties made or other obliga—
tions assumed by the United States or other party in relation to the
transfer or status of the rail properties.

(d) The authority may submit applications on its own behalf as
an instrumentality of the state for acquisition of interests in feder—
al land available under federal law that will enhance the operations
of the authority and rnay receive conveyances of all interests in its
own name.

(e) The authority, as an agency of the state, may acquire in its
own name from the United States under the Surplus Property Act
(50 App. U.S.C. 162.? et seq.), the Federal Property and Administrative
Services Act of 1949 as amended (40 U.S.C. 471 et seq.), or other law,
property under the control of a federal department or agency that is
useful for the authority"s purposes and may acquire from the Depart—
ment of Administration property of the state made available under
AS 44_.71.010 - 44.71.040.

(f) Before disposing of an interest in real property, other than
a leasehold, a utility or access easement, or a land use. permit, to a
party other than the state, the authority shall give public notice of
the disposition in two newspapers of general circulation. The author—

ity shall make copies of the notice available to the public at its
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administrative office, and mail copies of the notice to the commis—
sioner of natural resources, the governor, and the leadership of the
legislature.
Sec. "*e2.40.410. CLASSIFICATION, ACQUISITION, ANDUSE OF STATE
LAND FOR RAILROAD PURPOSES. (a) The board by resolution may identify
land owned by or subject to selection by the state, including tide and
submerged land, as necessary or useful for present or intended rail—
road purposes. The resolution must inr.lude a statement of and justi—
fication for the present or intended railroad use and the date when
the use should begin. Upon submission of the resolution and a request
for classification and conveyance to the. commissioner of natural
r sources, the commissioner may temporarily classify and reserve the
land identified in the request for railroad purposes and may tempo—
rarily vacate a classification allowing disposal or lease of that land
under laws or programs of the state. A temporary classification and
vacation is subject to valid existing rights.
(b) Within 180 days after receiving the request, the commis—
sioner of natural resources by departmental order shall
(1) permanently classify the surface estate of that land
for railroad purposes and, subject to valid existing rights, convey
the state®s interests in and to the surface estate of the land to ti »
authority;
(2) deny the classification and conveyance as not in the
best interest of the state; or
(3) approve in part and deny in part the request for
classification under this section.
(c® In the absence of a reservation to the contrary, a convey—
ance under (b) of this section vests in the authority the exclusive

right to extract and wuse for its purposes sand, gravel, other
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construction materials, and, in accordance with (g) of this section,
coal on the land conveyed without regard to the classification of the
resources as part of the surface or subsurface estate.

(d) The authority and ihe commissioner of natural resources may
agree to joint management of vrailroad Jland and to conditions for
classification of railroad land. The authority and the commissioner
of natural resources may agree to periodic joint review of state land
to determine suitability for railroad purposes and periodic joint
review of the status of railroad land to determine the necessity for
continued ownership by the authority. The authority may reconvey to
the state land that the authority and the commissioner of natural
resources jointly identify as unnecessary or unsuitable for the au-—
thority™s purposes.

(e) The authority"s ownership of a surface interest in state
land entitles it to exclusive use and control of the surface, complete
subjacent and lateral support of the surface, and the right to tunnel,
ditch, recontour, excavate or otherwise use the subsurface for rail—
road, transportation, transmission, and related purposes.

(f) When physical conditions require that track or other right-
of-way fixtures of the authority be moved from the existing location
and relocated on state-owned land adjacent to or in the vicinity of
the existing right-of-way, and the chief executive officer determines
that relocation is necessary to maintain safe and adequate rail op—
erations, the authority may effect the relocation after notice to the
Department of Natural Resources. The relocation must be limited to
land adequate to restore jr continue safe rail operations at a normal
level. Within 45 days after a relocation under this subsection, the
authority shall request classification and conveyance of the land for

railroad purposes in accordance with (a) of this section.
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(g) Before the authority extracts coal nn lands in which it owns
an interest, as authorized by AS 42.40.400(b) and (c) of this section,
it shall submit a request for authorization to do so to the Department
of Natural Resources. Within 45 days after receiving the request, the
Department of Natural Resour s shall approve the request if it deter-
mines that the coal to be extracted is located on lands in which the
authority owns an interest and is not subject to existing rights of a
third party. The state holds title to all coal on lands in which the
authority owns an interest until the coal is extracted from the land
by the authority under this subsection or otherwise disposed of in
accordance with AS 38.05.150 and AS 42.40.415. The authority may use
coal made available to it under this chapter for operational, non-
income producing purposes only, including the generation of power to
support operations and in-kind compensation to a person with whom the
authority contracts to extract coal.

Sec. 42.40.415. DEVELOPMENT OF OIL, GAS, MINERALS, AND GEO-
THERMAL RESOURCES ON AUTHORITY LAND. (a) The Department of Natural
Resources, 1in accordance with AS 38.05, may lease or otherwise develop
oil, gas, minerals, and geotherm*1 /..jurces located on land in which
the authority owns an interest, including a surface interest, only
upon satisfaction of the following conditions:

(1) the Department of Natural Resources submits to the
authority a request for authorization identifying the interest to be
developed and describing with specificity the proposed plan for devel-
opment of the interest, potential negative effects the proposed devel
opment may have on the authority®"s operations, and measures that will
be used to avert or mitigate the effects;

(2) the authority reviews the request for authorization

and, after considering potential negative effects and proposed
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mitigation measures, determines that the plan of development presents
no appreciable risk of interference with the operations of the author-
ity,

(3) the Department of Natural Resources and the authority
agree upon a suitable requirement that the lessee or party other than
the state undertaking the development reimburse the authority from the
proceeds of the development for costs incurred by the authority and
materials lost by the authority as a result of the development; and

(4) the authority issues to the Department of Natural Re-
sources a written authorization to proceed with the plan for lease or
development; the authority may not unreasonably withhold its consent
to a request for authorization submitted by the Department of Natural
Resources under this section.

(b) The Department of Natural Resources shall require a party
other thai the state exercising rights under this section to post a
surety bond in an amount sufficient to secure the authority against
potential detrimental effects of the activity undertaken.

(c) The Department of Natural Resources shall maintain an accu-
rate record of all income received by the state from the land in which
the authority has an interest and of the value of all subsurface
estates conveyed by the authority to the state. The Department of
Natural Resources shall prepare a yearly summary of the income and
subsurface value and submit it to the lerislature and the authority
before March 15 of each year.

(d) There is established in the state treasury the Alaska Rail-
road income fund. All income received by the state from lands in
which the authority has an interest shall be deposited into th,"™ fund.
The fund is subject to appropriation by the legislature.

Sec. 42.40.420. LAND USE REGULATION. The board may adopt
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exclusive regulations governing land use by private parties having
interests in or permits for land owned or managed by the authority.
The power conferred by this section 1is exercised for the common
health, safety, and welfare of the public and, to the extent constitu-
tionally permissible, may not be limited by the terms and conditions
of j".eases, contracts, or other transactions with private paro les.

Sec. 42.40.430. EMINENT DOMAIN AND ACQUISITION OF PROPERTY AND
MATERIALS. (a) The authority may exercise the power of eminent
domain under AS C9.55.240 - 09.55.460 to acquire Jand or an interest
in land for lawful purposes consistent with this chapter.

(b) The authoritymay acquire a fee simple title whenever, in
the judgment of the authority, ownership of a fee simple is necessary
to carry out the authority®"s lawful purposes in condemning property.
When the authority acquires a fee simple, it shall as soon as practi-
cable reconvey the subsurface estate to the state by a quitclaim deed.

(c) The authoritymay file a declaration of taking, under
AS 09.55.420 - 09.55.460, 1in the same manner and with the same effect
as the state.

(d) The authority"s power of eminent domain includes, without
limitation, the power to obtain material, including clay, gj-ivel,
sand, or rock, the land necessary to obtain the material, and access
to the land and material.

(e) The authority may vacate laud, or part of it, or rights in
land acquired for railroad purposes by executing and filing a deed in
the appropriate recording district. Upon filing of the deed, title
reverts to the State of Alaska, if compensation has been paid.

ARTICLE 5. FINANCIAL PROVISIONS.
Sec. 42.40.500. BONDS AND NOTES. (a) The authority, by resolti-

tion of the board, may issue bonds and bond anticipation notes to
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provide money to carry out its purposes.

(b) The principal and interest on the bonds or notes of the
authority are payable from money or assets of the authority. Bond
anticipation notes may be payable from the proceeds of the sale of
bonds or from the proceeds of sale of other bond anticipation notes
or, if bond or bond anticipation note proceeds are not available, the
notes may be paid from other money or assets of the authority. Bonds
or notes may be additionally secured by a pledge of a grant or contri—
bution or other property from the federal government, the state or any
of its political subdivisions, or a corporation, association, institu—
tion, or person, or a pledge of money, income, or revenues of the
authority from any source.

(c) Bonds or bond anticipation notes may be 1issued in one or
more series and shall be dated, bear interest (fixed or variable) at
the rate or rates per year or within the maximum vrate, be in the
denomination, be in the form, either coupon or registered, carry the
conversion or registration provisions, have the rank of priority, be
executed in the manner and form, be payable from the sources in the
medium of payment and place or places inside or outside th/s state, be
subject to authentication by a trustee or fiscal agent, and be subject

to the terms of i&demption with or without premium, as the resolution

of the board may provide. Bond anticipation notes mature at the time
or times determined by the board. Bonds mature at the time, not
exceeding 50 years from their date, determined by the board. Beiure

the preparation of definitive bonds or bond anticipation notes, the
authority may issue interim receipts or temporary bonds or bond an-—
ticipation notes, with or without coupons, exchangeable for bonds or
bond anticipation notes when these definitive bonds or bond anticipa—

tion notes have been executed and <-.:e available for delivery.

-28-



(d) Bonds or bond anticipation notes may be sold in the manner,
on the terms, and at the price the board determines.

(e) If an officer whose signature or a facsimile of whose signa—
ture appears on bonds or notes or coupons attached to them ceases to
be an officer before the delivery of the bond, note, or coupon, the
signature or facsimile is valid as if the officer had remained in
office until delivery.

(f) Bond or bond anticipation note proceeds may not be dedicated
to activities other than those the board reasonably determines to be
specifically related to the purposes for which the instruments are
issued.

() In a resolution of the board authorizing or relating to the
issuance of bonds or bond anticipation notes, the board has power by
provisions in the resolution that will constitute covenants of the
authority, and contracts with the holders of the bonds or bond an-—
ticipation notes

(1) to pledge to a payment or purpose all or a part of its
revenues to which its right then exists or may later exist, and the
money derived from the revenues, and the proceeds of its bonds or
notes;

(2) to covenant against pledging al* or part of its reve—
nues, oragainst permitting or suffering a lijn on the revenues or its
property;

(3) to covenant as to establishment of reserves or sinking
funds and the provision for and the regulation and disposition of the
reserves or sinking funds;

4) to covenant with respect to or against limitations on a
right tosell or otherwise dispose of property of any kind;

(5; to covenant as to bonds and notes to bs issued, and
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their limitations, terms and conditions, and as to the custody, appli-
cation and disposition of the proceeds of the bonds and notes;

(6) tocovenant as to the issuance of additional bonds or
notes, or as to limitations on the issuance of additional bonds or
notes and the incurring of other debts;

(7) tocovenant as to the payment of the principal of or
interest on the bonds or notes, as to the sources a» methods of pay-
ment, as to the rank or priority of the bonds or notes with respect to
a lien or security, or as to the acceleration of the maturity of the
bonds or notes;

(8) toprovide for the replacement of lost, stolen, de-
stroyed, or mutilated bonds or notes;

(9) tocovenant against extending the time for the payment
of bonds or notes or interest on bonds or notes;

(10) tocovenant as to the redemption of bonds or notes and
privileges of their exchange for other bonds or notes of the authori-
ty;

(11) tocovenant to create or authorize the creation of
special funds of money to be held in pledge or otherwise for operating
expenses, payment or redemption of bonds or notes, reserves or other
purposes, and as to the use and disposition of the money held in the
funds;

(12) toestablish the procedure, if any, by which the terms
of a contract or covenant with or for the benefit of the holders of
bonds or notes may be amended or abrogated, the amount of bonds or
notes the holders of which must consent to amendment or abrogation,
and the manner in which the consent may ue given;

(13) tocovenant as to the ~custody of 1its properties or

investments, their safekeeping and insurance, and the use and
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disposition of insurance money;

(14) tovest in a trustee or trustees inside or outside the
state property, rights, powers, and duties in trust as the authority
may determine, that may include any or all of the rights, powers, and
duties of a trustee appointed by the holders of bonds or notes of the
authority, and to limit or abrogate the rights of the holders of the
bonds or notes of the authority to appoint a trustee under this chap-
ter or limit the rights, powers, and duties of the trustee;

(15) topay the costs or expenses incident to the enforce-
ment of the bonds or notes or of the provisions of the resolution or
of a covenant or agreement of the authority with the holders of its
bonds or notes;

(16) toagree with an authority trustee that may be a trust
company or bank having the powers of a trust company inside or outside
the state as to the pledging or assigning of revenues or funds in
which the authority has any rights or interest; the agreement may
further provide for other rights and remedies exercisable by the
trustee as may be proper for the protection of the holders of bonds or
notes of the authority and not otherwise in violation of law and may
provide for the restriction of the rights of an individual holder of
bonds or notes of the authority;

(17) toappoint and provide for the duties and obligations
of a paying agent or other fiduciary as the resolution may provide
inside or outside the state;

(18) tolimit the rights of the holders of bonds or notes of
the authority to enforce a pledge or covenant securing the bonds or
notes; and

(19) tomake covenants other than and in addition to the

covenants expressly authorized in this section, of like or different
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character, and to make the covenants to do or refrain from doing the
acts and things as may be necessary, or convenient and desirable, in
order to better secure bonds or notes or which, in the absolute dis—
cretion of the board, will tend to make bonds or notes more market—
able, notwithstanding that the covenants, acts, or things may not be
enumerated in this section.

Sec. 42.40.510. INDEPENDENT FINANCIAL ADVISOR. In negotiating
the private sale of bonds or bond anticipation notes to an under—
writer, the board shall retain a financial advisor who is independent
from the underwriter.

Sec. 42.40.515. VALIDITY OF PLEDGE. The pledge of assets or
revenues of the authority to the payment oi the principal or interest
on bonds or notes of the authority is valid and binding from the time
the pledge is made, and the assets or revenues are immediately subject
to the lien of the pledge without physical delivery or further act.
The lien of a pledge is valid and binding against all partner, having
claims of any kind in tort, contract, or otherwise against the author—
ity, irrespective of whether those parties have notice of the lien of
the pledge. Nothing 7Zn this section prohibits the authority from
selling assets subject to a pledge, except that a sale may be re—
stricted by the trust agreement or resolution providing for the issu—
ance of the bonds or notes.

Sec. 42.40.520. REMEDIED. A holder of bonds or notes or of
coupons attached to them issued under this chapter, and a trustee
under a trust agreement or resolution authorizing the issuance of the
bonds or notes, except as restricted by a trust agreement or resolu—
tion, either at law or in equity, may enforce all rights granted under
this chapter or under the trust agreement or resolution, or under any

other contract executed by Fhe authority under this chapter, and may
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enforce and compel the performance ofall duties required Ly this
chapter or by the trust agreement or resolution to be performed by the
authority or by its board members or employee.

Sec. 42.40.525. NEGOTIABLE INSTRUMENTS. Bonds and notes and
interest coupons attached to them issued under this chapter are nego-
tiable instruments under the laws of this state, subject only to
applicable provisions for registration.

Sec. 42.40.530. BONDS AND NOTES ELIGIBLE FOR INVESTMENT. Bonds
and notes issued under this chapter are securities in which all public
officers and public bodies of the state and 1its political subdivi-
sions, all insurance companies, trust companies, banking associations,
investment companies, executors, administrators, trustees, and other
fiduciaries may properly and legally invest money, including capital
in their control or belonging to them. These bonds and notes may be
deposited with a state or municipal officer of an agency or political
subdivision of the state for any purpose for which the deposit of
bonds or notes of the state 1is authorized by law.

Sec. 42.40.535. REFUNDING BONDS. (a) The authority may provioe
for the issuance of refunding bonds for the purpose of refunding any
bonds then outstanding that have been issued under this chapter, in-
eluding the payment of any redemption premium on them and any interest
accrued or to accrue to the date of redemption of the bonds. The
issuance of the refunding bonds, the maturities and other details of
them, the rights of the holders of them, and the rights, duties, and
obligations of the authority in respect to them are governed by the
applicable provisions of this chapter that relate to the issuance of
bonds.

(b)Refunding bonds may be sold or exchanged for outstanding

bonds issued under this thapter and, if sold, the proceeds may be
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applied, in addition to ether authorized purposes, to the purchase,
redemption, or payment of the outstanding bonds. Pending the applica—
tion of the proceeds of refunding bonds, with any o*:her available
money, to the payment of the principal, accrued interest, and any
redemption premium on the bonds being refunded, and, if so provided or
permitted in the resolution authorizing the "ssuance of the refunding
bonds or in the trust agreement securing them, to the payment of any
interest on the refunding bonds and any expenses in connection with
the refunding, the proceeds may be invested in direct obligations of,
or obligations the principal of and the interest on which are uncondi —
tionally guaranteed by, the United States of America, the State of
Alaska, or other entities with comparably rated credit that mature or
that will be subject to redemption, at the option of the holders of
chem, not later than the respective dates when the proceeds, together
with the interest accruii g on them, will be required for the purposes
intended.

Sec. 42.40.540. CREDIT OF STATE NOT PLEDGED; REQUIRED DISCLAIM—
ER. Bonds and notes issued under this chapter do not constitute a
debt, liability, or obligation of the state or a pledge of the faith
and credit of the state or of a political subdivision of the state
other r.han the authority but are payable solely from the revenues or
assets of the authority. Each bond and note issued under this chapter
must contain on its face a statement that the authority is not obli—
gated to pay it nor the interest on it except from the revenues or
assets pledged for it and that neither the faith and credit nor the
taxing power of the state or of a political subdivision of the state
other than the authority is pledged to the payment of the principal cf
or the interest on the bond or note.

Sec. 42.40.545. NO PERSONAL LIABILITY. A  board member or
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employee of the authority is not subject to personal liability or ac-—
countability for executing bonds or notes or because of their issu—
ance.

Seu. 42.40.550. REVENUES. Revenues generated by the authority
do not become part of “/.he general fund of the state but are kept and
managed by the authority for purposes authorized by this chapter.

Sec. 42.40.555. INSURANCE. The authority shall keep in force
public liability insurance in an amount reasonably calculated to cover
potential claims for bodily injury, death or disability, and pronertv
damage that may arise from or be related to its operations and activi—
ties, naming the state as an additional insured.

Sec. 42.40.560. SAFEGUARDING OF MONEY. The authority shall
maximize revenues from and deposit all money in depositories accept—
able to the governor and otherwise safeguard the money under instruc—
tions as the governor may from time to time issue.

Sec. 42.40.565. FIDELITY BOND. The authority shall obtain a
fidelity bond in an amount determined by the board for its members and
any official responsible for accounts and finances. A bond must be in
effect for the tenure in office of the bonded person.

Sec. 42.40.570. REVERSION OF ASSETS.I If the authority ceases to
exist, for whatever reason, its assets revert to the state.

ARTICLE 6. STATE OVERSIGHT.

Sec. 42.40.600. STATE REVIEW. (@) The board shall notify the

governor and the leadership of the legislature before undertaking

(¢)) expansion, reduction, or diversification of
provided by the railroad upon the date of transfer to the authorit. or
as provided under this chapter that the board determines would repre—
sent a significant and permanent change in the Jlevel and nature of

services provided;
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(2) extension of main or branch lines by more than 25 miles
or five percent of the railroad"s total track mileage, whichever is
greater; or

(3) the issuance of securities, notes, bonds or contracts
for other borrowingswith a term in excess of one year and in an
amount exceeding $5,000,000.

(b) The notice required by (a) of this section mustbe Iin writ—
ing and describe the proposed undertaking in detail,specifying

(1) its financial impact on the authority;

(2) its impact on the level and nature of services provided
by the authority;

(3) why the project is necessary or desirable to achieve
the purposes of this chapter; and

(4) whether and when the undertaking will be self-sustain—
ing financially.

(c) The notice required by (a) of this section shall be pub-—
lished and given in the same manner as notice required wunder AS 42._-
40.060.

(d) Within 45 days after receipt of the notice required by (a)
of this section, the governor may

(* ? disapprove the proposed undertaking;

(2) suspend the proposed undertaking and direct that it nt :
be implemented until the legislature has reviewed it under (f) of this
section; or

(3) approve the proposed undertaking, in which case the
authority may proceed with the undertaking.

(e) A decision by the governor disapproving the proposed under—
taking under (d) of this section is binding on the authority, unless

the authority is directed by the Jlegislature wunder AS 42.40.610 to
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proceed with the proposed undertaking. If the governor suspends the
proposed undertaking under (d) of this section, the governor shall
promptly transmit a decision to the board and the Jleadership of the
legislature in the form of a recommendation that the legislature
acquiesce in the proposed undertaking or that the legislature reject
the proposed undertaking. The authority"s proposed undertaking is
considered approved if the governor fails to act wunder (d) of t>is
section within the prescribed time.

(f) During a legislative session, within 60 days after receipt
of the governor®s recommendation the legislature may, by law, reject
the proposed undertaking. The legislation is binding on the authori-
ty. The proposed undertaking is considered approved if the legisla-
ture fails to pass legislation rejecting it within the prescribed
time.

(g) Notwithstanding the provisions of (a) - (f) of this section,
a proposed extension of main or branch lines by more than 50 percent
of the railroad"s total track mileage and requiring the 1issuance of
securities, notes, bonds, or contracts for other borrowings of an
amount 1in excess of $50,000,000 or provision for the managemt.n. and
operation of the railroad by a third-party contractor must be specif-
ically authorized by law.

(h) An undertaking described in (a) or (g) of this section is
considered approved or rejected for purposes of this section if

(1) the authority has been directed to act or refrain from
acting in accordance with AS 42.40.610; or

(2) the legislature b> law has specifically approved the
undertaking by authorizing, appropriating financing for, or guarantee-
ing tne authority®"s borrowing for the proposed undertaking.

Sec. 42.40.610. ACTION-FORCING MECHANISM. (a) The governor or
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the legislature, by resolution, may request that the authority exer—
cise or refrain from exercising its powers and authorities. Notice of
a request shall be given to the legislature by the governor and to the
governor by the legislature.

(b) To the greatest extent practicable within 30 days after
receipt of a request the board shall respond to both the governor and
the leadership of the legislature in writing specifying

(1) the manner in which it proposes to take the requested
action or any modification to the requested action sought by the
authority; or

(2) the specific reasons, financial, legal or otherwise,
why the board declines to take the requested action.

(c) At the request of the governor or on its own initiative, the
.Legislature by law may then direct the authority to take the requested
action or tw. legislature may act to cure the pr*"lem precluding the
authority from taking the requested action. If the authority is
unable to take the requested action for financial reasons, it is
obligated to do so, even if directed, only wupon provision by the
legislature of sufficient money to plan and implement the action.

Sec. 42.40.615. INTERVENTION. (a) When authorized by law, the
governor as provided in the legislation shall intervene and exercise
such control over the authority as is necessary and appropriate to
correct a deficiency or to at>gure that the purposes of this chapter
may be reasonably accomplished, including directing affirmative action
when

(1) the board has requested intervention by resolution;

(2) the authority has represented to the public or to
creditors that recourse may be had to the assets, property, or credit

of the state on account of acts or omissions of the authority, un.”ss
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the secondary or direct liability has been expressly assumed by the
state;

(3) the authority has failed to file an annual report as
required by AS 42.A0.310 within 120 days after receipt of formal
notice of the omission or has filed an annual report that is false or
misleading on a material matter;

(A) a deadlock has occurred in the board, or the membership
of the board is insufficient to constitute a quorum for conduct of
affairs so that the authority 1is unable to conduct its operations or
perform its activities; or

(5) the assets of the authority have been or are committed
to be misapplied or wasted or illegally expended, or the authority has
committed or is about to commit a material violation of this chapter.

(b) The governor may take actions necessary to achieve the
object of the intervention stated in the legislation and make ancil-
lary correction"-., and shall accomplish the purposes of the interven-
tion a3 expeditiously as reasonable. Board members and employees may
not be displaced nor the conduct of their duties impaired more than
necessary to accomplish tha purposes of the intervention and the
intervention must cease as soon as the objective stated in the Ilcgis-
lation and ancillary corrections have been accomplished.

Sec. 42.40.6.0. TRUSTEESHIP. (a) When authorized by law, the
governor may petition the supe-"ior court of the State of Alaska for
the Third Judicial District at Anchorage to impose a trusteeship over
the authority and appoint the trustees if

(¢)) the board has requested imposition of the trusteeship
by resolution;

2 the authority has become insolvent or otherwise unable

to carry out its contractual obligations to «creditors and other
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persons;

(3) the authority has filed an annual report that is false
or deceptively misleading on a material matter;

(4) the authority hasbecome incompetent or ineligible to
carry out the public purposes for which it was; established;

(5) the authority has misused, abused, or continuously ex-
ceeded th".: power or authority conferred by this chapter or committed
repeated violations of this chapter;

(6) the assets of theauthority have been or are committed
to be misapplied or wasted, or illegally expended, or t material
violation of this chapter has been committed or is about to be commit-
red and the governor has determined that intervention as provided in
AS 42.40.615 would not be feasible under the circumstances; or

(7) the credit-worthiness of the state has been directly or
indirectly substantially impaired by actions of the authority.

(b) The trustees appointed by the superior court shall take rea-
sonable actions necessary during the trusteeship to achieve its ob-
Ject. The trustees have the power and authority to reorganize the
authority and amend its rules and regulations; suspend or remove board
members and executive officials; manage the assets and affairs of the
authority; and exercise all powers necessary or appropriate to fulfill
outstanding agreements, to restore the capability of the authority to
perform the functions and activities for which it was established, to
reinstate its credit or credibility with its creditors or obligees or
the credit of th»« state or its credibility with 1its «creditors or
obligees to the ext .nt impaired by authority actions.

ARTICLE 7. MISCELLANEOUS PROVISIONS.
Sec. 42.40.700. PERSONNEL. (a) All personnel employed by the

Alaska Railroad are personnel of the authority, and not of the state.
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The provisons of AS 39 do not apply to personnel employed by the
authority.

(b) For the purposes of the Public Employment Relations Act
(AS 23.40.070 - 23.40.260) the authority is considered a "public em-
ployer” within the meaning of that Act, except that AS 23.40.070(3)
does not apply to the authority, and the authority"s employees are
classified as employees under AS 23.40.200(a)(1).

(c) The authority may not enter into any collective bargaining
agreement concerning wages, hours, working conditions or other employ-
ment terms, conditions and benefits with any organization representing
the authority"s executive officials.

Sec. 42.40.710. POLITICAL ACTIVITIES. (a) Money, assets, or
property of the authority may not be wused for partisan political
activity or to further the election or defeat ofa person seeking an
elective office. Money or a substantial part of theactivities of the
authority may not be used for publicity or educational purposes de-
signed t~ support or defeat legislation pending before congress or the
legislature. However, board members and employees of the authority
may communicate with and appear before committees of congress or the
legislature as well as local legislative, bodies inconnection with
financing and other matters directly affecting the authority or its
ability to carry out the purposes for which it 1is established and
respond to requests by members of congress, the legislature, or local
legislative bodies for information, views, and testimony.

(b) A board member or employee who violates the provisions of
this section is personally subject to a civil penalty assessed by a
judge of the superior court in an amount: not to exceed $5,000. An
action to enforce this penalty may be brought by any person. A viola-

tion of this chapter does not constitute a crime and assessment of the
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civil penalty by a judge does not create any disability or legal
disadvantage based on conviction of a criminal offense.

Sec. 42.40.720. LICENSES AND PERMITS. Except as otherwise pro—
vided in this chapter, if the lavs of a municipality, the state, or
the United States require a person to hold a license or permit to
undertake certain activities or perform an act, the authority, before
under taking the activity or performing the act, shall comply with the
law to the same extent the state is required to comply.

Sec. 42.40.730. UNAUTHORIZED REPRESENTATION. All persons who
assume to act for the authority without authority to do so are jointly
and severally liable for the debts and liabilities incurred.

Sec. 42.40.740. CLAIMS AGAINST THE AUTHORITY. (a) All claims
and lawsuits involving activities of the railroad, including without
limitation suits in contract, quasi-contract, or tort, shall be
brought against the authority, and not against the state.

(b) For the purposes of actionable claims, undertakings, pay—
ments of judgments, execution, interest, punitive damages, jtatufces of
limitations, bonds, costs, and similar matters related to the presen—
tation and prosecution of claims by and against the authority, the
authority; and its board members and employees enjoy the same rights,
privileges, and immunities as the state and state officers as pio-"ided
in AS 09.10.120, AS 09.5U.250 - 09.50.290, AS v* ?5.040, and other
similar or related statutes.

(c) Claims against the authorityare not Subject to the pro-—
visions of AS 44.77.010 - 44.77.070 regarding claimsagainst the
state.

(d) The authority is not subject to the provisions o0ofAS 44.80.-
010, regarding the state as a party toan action.

Sec. 42.40.755. EXEMPTION FROM TAXATION. (@) The real and
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personal property of the authority and its assets, income, and re-
ceipts are declared to be the property of a political subdivision of
the state and devoted to an essential public and governmental function
and purpose, and the property, assets, income, and receipts are exempt
from all taxes and special assessments of the state or a political
subdivision of the state, including, without limitation, a borough,
city, municipality, school district, public utility district and other
taxing unit. All bonds of the authority are declared to be issued by
a political subdivision of the state and for an essential public and
governmental purpose and to be a public instrumentality and the bonds,
and the interest on them, the income from them and the transfer of the
bonds, and all assets, income, and receipts pledged to pay or secure
the payment of the bonds, or interest on them, are at all times exempt
from taxation by or under the authority of the state, except for
inheritance and estate taxes and taxes on transfers by or 1in contem-
plation of death.

(b) Nothing in this section affects or limits an exemption from
license fees, property taxes, or excise, income or other taxes, pro-
/ided under any other law, nor does it create a tax exemption with
respect to the interest of any business enterprise or other person,
other than the authority.

(c) For purposes of AS 14.17 relating to the computation of the
required local effort by a district as defined in AS 14.17.250(3),
property exempted from taxation by this chapter is considered taxable
real and personal property.

Sec. 42.40.770. PAYMENTS IN PLACE OF LOCAL REAL PROPERTY TAXA-
TION AND IMPACT AID. (a) To the extent feasible, without impairing
the authority®s financial viability and consistent with sound business

principles, including buc not limited to the operation of the railroad
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on a self-sustaining basis, the need for capital accumulation, and
consistency with regulation by the United States |Interstate Commerce
Commission, the authority may

(¢H) make voluntary payments to political subdivisions
served by the railroad or in which the authority has substantial land
holdings in place of local taxation of authority real property; and

(2) provide financial assistance to political subdivisions
and other local districts in the development of public education and
other facilities required to be developed as a result of expanded
authority activities in the area.

(@)) m'le board shall adopt regulations prescribing the conditions
under and the extent to which it will undertake to provide payments or
assistance, including, but not limited to

(1) the conditions cited in (a) of this section;

(2) the relative magnitude of the taxation effort deficit
or impact caused by authority activities in an area;

(3) the relative need among communities affected by author-
ity activities; and

(4) the present or anticipated benefits to the communities
attributable to authority activities.

ARTICLE 8. GENERAL PROVISIONS.

Sec. 42.40.870. ENFORCEMENT OF LAW AND AUTHORITY REGULATIONS BY
AUTHORITY SECURITY FORCE. Members of the security force maintained by
the authority under AS 42.40.300 may enforce state laws and regu 7a-
tions adopted by the authority with respect to violations of the |Ipwo
or regulations that occur on or to property owned, managed or trans-
ported by the authority. Members of the security force may exercise
the same enforcement powers granted by law to state law enforcement

officers.
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Sec. 42.40.880. PENALTY FOR VIOLATION OF DESIGNATED REGULATION.
A person who violates a regulation of the authority that has been
designated by the authority as a regulation that 1is necessary to
protect life, health or property, 1is guilty of a class B misdemeanor.

Sec. 42.40.890. CONSTRUCTION. This chapter shall be liberally
construed to carry out its purposes.

Sec. 42.40.900. DEFINITIONS. In this chapter, unless the con-
text clearly indicates otherwise,

(¢D) "authority"” means the Alaska Railroad Authority;

(2 "board" means the Board of Commissioners of the Alaska
Railroad Authority;

(3) "date of transfer"™ means the date on which the United
States Secretary of Transportation delivers the deed of conveyance for
the properties of the Alaska Railroad wunder the federal transfer
legislation;

4) "employees"™ means all persons employed by the authori-
ty, including executive officials;

(5) "executive officials" means the authority®s chief
executive officer, assistant chief executive officer, assistant to the
chief executive officer, chief of administration, superintendent of
transportation, manager of marketing and sales, chief engineer, chief
mechanical officer, manager of industrial development and real estate,
manager of budget and accounting, manager of planning, manager of
personnel, manager of supply and procurement, chief of security,
manager of operating rules, manager of data processing, or any employ-
ee of the authority who fulfills these management functions under a
different title or who exercises a similar or comparable level of
responsibility if so designated by the board;

(6) "federal transfer legislation”™ means that Act of



Congress authorizing transfer of the Alaska » ilroad to the State of
Alaska or the authority;
(7) "immediate family™ means
(A) spouse;
(B) dependent parent, parent-in-law, child, son-in-
law, or daughter-in-law; or
(C) a parent, parent-in-law, child, son-in-law, daugh—
ter-in-law, sibling, uncle, aunt, cousin, niece, or nephew resid—
ing in the household of an officer or employee of tho authority;

(8 "land" means all interests in real property, including
tide and submerged land;

(9) "leadership of the legislature” means the president of
the senate, the speaker of the house, tha minority Jleaders of each
house, the chairmen of the senate and house transportation and finance
committees, the chairman of the legislative budget and audit committee
or jurisdictional successors or persons or offices designated by those
individuals;

(10) "rail properties” means all right, title, and interest
of the United States to real and personal property, tangible and
intangible, identified in the closing report prepared under the feder—
al transfer legislation and transferred to the authority under the
legislation;

(11) "regulation” has the same meaning as under AS 44.62.-
640;

(12) "rules" means rules, standards, or written procedures
relating to the governance and internal management and affairs of the
authority or the 7~oard; rules may not be considered to be "regula—
tions™ .

Sec. 3. AS 09.55.310(a)(4) 1is amended to read:
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(4) if the property sought to be condemned is for a rail-
road other than one operated by the Alaska Railroad Authority, the
cost of good and sufficient fences along the line of the railrot-j, and
the cost of cattle guards where fences may «cross the line of the
railroad.

* Sec. 4. AS 09.55.350 1is amended to read:

Sec. 09.55.350. TIME FOR PAYING COMPENSATION OR DAMAGES OR BOND
TO BUILD RAILROAD FENCES AND CATTLE GUARDS. Thu plaintiff shall,
within 30 days after final judgment, pay the sum of money assessed.
If the use is for railroad purposes other than the purposes of the
Alaska Railroad Authority, the plaintiff may, at the time of or before
the payment, elect to build the fences and cattle guards. If the
plaintiff [HE] so elects, the plaintiff [hE] shall execute to the
defendant a bond, with one or more sureties to be approved by the
court, 1in double the assessed cost of the same to build such fences
and cattle guards within eight months from the time the railroad is
built on the land taken. IT the bond 1is given, the plaintiff need not
pay the cost of the fences and cattle guards. In an action on the
bond, the plaintiff may recover reasonable attorney fees.

* Sec. 5. AS 39.50.200(b) 1is amended by adding a new paragraph to read:

(46) members of the Board of Commissioners of the Alaska
Railroad Authority.

* Sec. 6. COMMENCEMENT OF LEGAL EXISTENCE OF ALASKA RAILROAD AUTHORITY.
The 1legal existence and authority of the Alaska Railroad Authority com-
mences upon appointment by the governor under AS 42.40.030 enacted in sec.
2 of this Act of all members of the Board of Commissioners of the authori-
ty.

* Sec. 7. APPOINTMENT OF FIRST MEMBERS OF THE BOARD OF COMMISSIONERS.

(@) The governor shall designate the terms of the six public members of
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the Board of Commissioners of the Alaska Railroad Authority first appointed
under AS 42_A0.040. Of the six public members first appointed

(1) two shall servea term of two years;

(2) one shall servea term of three years;

(3) one shall servea term of four years;

(4) two shall servea term of five years.

(b) The governor may exercise the power of appointment under AS 42.-
40.030 only upon acceptance by the legislature by law of the closing report
or its substantive equivalent prepared and submitted under the federal
transfer legislation or upon approval by the legislature of operation of
the Federal Alaska Railroad by the authority.

* Sec. 8. CLOSING REPORT SUBMITTED UNDER FEDERAL TRANSFER LEGISLATION.
The closing report submitted under the federal transfer legislation must
include a statement of the assets and liabilities of the Alaska Railroad
proposed to be transferred to and assumed by the Alaska Railroad Authority
or the state which statement is as specific and definitive as practicable
under the federal transfer legislation. The legislature may accept or
reject the report and may not condition acceptance on its modification in
any material respect.

* Sec. 9. ASSETS AND LIABILITIES TO BE NOTED IN AUDIT. To the extent
practicable, for the five years following the date of transfer of the
Alaska Railroad to the state or the Alaska Railroad Authority the status of
the assets and liabilities specifically identified in the closing report
submitted under the federal transfer legislation must be noted 1in the
annual audit.

* Sec. 10. INITIAL LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT PLANS.
(a) Wi"thin 18 months of the date of transfer of the Alaska Railroad to the
state or the Alaska Railroad Authority, the authority shall prepare and the

Board of Commissioners of the authorityshall adopt a long-range progranm

SB 10 -48-



[EEN

N

(04}

©

10

11

12

13

14

15

16

plan and a capital improvement plan in accordance with AS 42.40.325.

(b) Beginning three years after the preparation of the long-range
program plan described in (a) of this section, the governor and the legis-
lative audit division may conduct an annual performance and efficiency

audit of the authority®"s compliance with the plan.

* Sec. 11. PRE-EXISTING RULES, REGULATIONS AND ORDERS OF THE ALASKA
RAILROAD. The Board of Commissioners of the Alaska Railroad Authority, by
resolution, may continue in force for a period of not more than two years
after date of transfer all or part of the rules, regulations, and orders of
the Alaska Railroad which were in effect one day before the date of trans-
fer and are not inconsistent with this chapter or other state law. All
authorities continued in force under this section shall expire on the
second anniversary of the date of transfer. The Board of Commissioners may
adopt in its rules, regulations, and orders the substance of former federal
authorities relating to the Alaska Railroad. This adoption 1is not con-

sidered a continuation of the federal authorities if made in <compliance

17with the procedural requirements of this chapter and other applicable law.

18
19
20
21
22
23
24
25
26
21,
28

29

*Sec. 12. COLLECTIVE BARGAINING AGREEMENT BETWEEN THE ALASKA RAILROAD
AUTHORITY AND EMPLOYEES. As soon as practicable after transfer of the
Alaska Railroad, the Alaska Railroad Authority and 1its employees shall
adopt collective bargaining agreements that continue the provisions of the
agreements in effect between the Alaska Railroad and its employees immedi-
ately before transfer of the Alaska Railroad. The collective bargaining
agreements between the authority and its employees shall remain in effect
until they expire by their terms or, as required under the federaltransfer
legislation, they are renegotiated, subject to the approval of the Board of
Commissioners of the Alaska Railroad Authority.

* Sec. 13. CONFLICTING LAWS INAPPLICABLE. If provisions of this Act

are in conflict with the provisions of other law, the provisions of this

-49- SB 10
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Act prevail.

* Sec. 14. APPLICATION OF EXISTING STATUTES. (a) AS 19 does not apply
to the operations of the Alaska Railroad Authority.

(b) The Alaska Railroad Authority 1is considered a political subdivi-
sion of the state for the purposes of AS 23.10.055.

(c) AS 23.10.420 does not apply to the operations of the Alaska Rail-
road Authority.

(d) AS 30.15 does not apply to the or”rations of the Alaska Railroad
Authority.

(e) AS 35 does not apply to the operation of the Alstka Railroad
Authority.

(f) The following provisions of AS 37 do not apply to the operations
and budgeting procedures of the Alaska Railroad Authority: AS 37.05;
AS 37.07; AS 37.10.010 - 37.10.060, 37.10.085; AS 37.20; and AS 37.25.

(g) The Alaska Railroad Authority is not subject to the jurisdiction
of the Alaska Transportation Commission.

*Sec. 15. SUBSEQUENTLY ENACTED STATUTES. No subsequently enacted
statute shall be interpreted or construed to apply to the Alaska Railroad
Authority, the Alaska Railroad, or any of the authority"s activities unless
it specifically o) provides by its terms.

* Sec. 16. EFFECTIVE DATE. This Act takeseffect upon acceptance by
the Alaska State Legislature of the <closing report submitted wunder the
federal transfer legislation enacted by Congress authorizing transfer of
the Alaska Railroad to the State of Alaska or the Alaska Railroad Authority
or upon approval by the legislature of operation of the Federal Alaska

Railroad by the Alaska Railroad Authority.
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This memorandum addresses some of the issues i1nvolved in
creating an entity to own and operate the Alaska Railroad after
transfer from the federal government to the State of Alaska. The
issues involved in determining the most appropriate organiza-
tional structure were treated preliminarily iIn two studies per-
formed jJointly by the State and an outside consultant (referred
to hereafter as Bivens 1 and Bivens 2).~ As stressed in Bivens
2, the issue is important because the railroad®"s organizational
structure will directly affect the State"s aPility to meet 1its
policy objectives for the railroad, see Bivens 2 at 8l1.

Bivens 2 predicated its analysis of different organizational

structures on a set of specified assumptions, ( See Appendix

1
2 enclosed ). This memorandum ailopts the same assumptions about

the State"s basic policy guidelines; most of which seem fTully
warranted by the State"s actions and expressed policies to date.
This memorandum further agrees with Bivens 2 that the twelve cri-
teria it sets fTorth are extremely useful tools for evaluating the
effectiveness of alternative structures for the railroad.
However, as a result of decisions made by the Governor®s Railroad
Poxicy Committee in the fall of 1981, this memorandum 1is organ-
ized around a different set of ten goals that are, 1in substance,
A

Statewide Rail Systems Study for the State of Alaska,
Department of Transportation and Public Facilities Planning and
Programming Division, December 1980, prepared by Bivens &
Associates, Inc., et al. (Bivens 1); Assessment of the Alaska
Railroad: Ownership and Operational Alternatives, July, 1981,

prepared by John T. Gray 11 and Bivens & Associates, et al.
(Bivens 2).
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largely identical to the Bivens_ 2 crlteria, but, incorporate”

additional legal constraints; _that must be"considered in j
setting up a railroad structure2 As outlined in the TfTollowing
sections, the railroad entity should be organized iIn such a way
as to:

>

~"1~j Insulate the State from legal and financial liability

for the railroad®s tort, contractual, and debt liability;

) Insulate the State from 1.C.C. jurisdiction;

3.7 Have an i1ndependent capacity to obtain tax-exempt
financing;

4. Preclude a State operating subsidy;

5. Permit both service contracts with the State and State
investment in the railroad"s capital iImprovements in
facilities, rolling stock and track expansion, and
rehabilitation;

6. 1 Provide the best possible combination of high quality
and Iow cost transportation;

7 Insulate railroad operations from political pressures
generated by the railroad®s competitors, suppliers, shippers,
lessees, and lessors;

8* ] Be subject to State oversight and intervention power to:

(&) prevent insolvency;
(b) ensure continued service;

© require or preclude expansion or increased

service; and



@ disapprove borrowing that could endanger the
State®"s borrowing capacity;

9.7n1 Cause the least possible disruption to the State's
employee pay, benefits, and retirement systems; and

10. ;Conform to the State constitution.

The initial Bivens report (December 1980) considered four
very broad approaches to organizing the Alaska Railroad,
including continued federal ownership and totally private
ownership. By the time the second Bivens styd¥]was completed 1in
July 1981, the range of options had been considerably narrowed,
and Bivens 2 presents three_alternatives: (1) a state line *
agency, (2) a state public corporation or authority, or (3)ta
state-owned railroad operated by a private lessee.” Bivens 2 at
85. Bivens 2 makes clear, however, that, one option — a public
authority or corporation — best satisfies all of the relevantJ
criteria”™ whereas each of the other alternatives has serious,
indeed potentially fatal, drawbacks or impracticalities.
Although the criteria analyzed iIn this memorandumjare somewhat
different, and perhaps more legalistic, than those applied in
Bivenr 2, the conclusion reached is the samej a public cor-J
poratj.on or™ authority provides the greatest opportunity to maxi-
mize the.éféte's goals.j Leasing to a private operator, for
example, would probably preclude tax-exempt financing. Using a
State line agency would subject the State itself to tort and

contractual Iliability for railroad activities and probably to



I<C.C. supervision. It also would probably not afford the
desired degree of management iIndependence and Fflexibility.
As a result of the Bivens studies and of preliminary discus-

sions regarding some of the legal concerns addressed below, thelJ

- . » L o _ e S L *_ 71t
Governor’s Railroad Policy Committee has tentatively decided to,./

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

pursue only the possibility of creating a public authority...or;., i

o 111 = -

2 I
corporation, to operate”the.jrailroad”™ Accordingly, this memoran-y
dumj except as noted, focuses only on ,this jpne possibility,yand

considers whether and, how a public authdfity can achieve each of J

- _

the State"s expressed goals, as outlined abovan

As a caveati:iq|should be noted that the State'sigundamental 1
o hPR-—qifl L r

>

objectives — to run the railroad both as a public service and as
—————————————— p - W

a sound business enterprise.-- may conflict to some degree™ It
will therefore be necessary to create an organizational structure
that strikes a balance between these goals, and between the means
of achieving those goals discussed below. See Bivens 2 at 79,

89. Fundamental decisions; must be made, 1iIn particular, on how

best to balance, autonomy and TfTlexibility on the one hand with J

- *4

accountability and State oversight on. the .other. *

2
The terms "public corporation”™ and "public authority"™ are
used interchangeably in this memorandum. The ramifications of
any technical differences between these two structures can be
resolved at a later date.



I. STATE LIABILITY.
An independent public aLl\fEIhority‘ can effectiy&lvr ins\aXat"th«”5y
......... - - - MER

State from legal and financial responsibility for the railroad"sjf

sibility for railroad obligations. Public authorities are, 1in
fact, often used for thio purpose in other states and in Alaska,
The State constitut#on contempléﬁiiﬂand_jmpliealy allows creati;n
of public authorities with the power to issue bonds that are not
supported b” the fTullfaith and credit of the State.]J See Alas.
Cons*i. Art. 11X, Sec. 11 (exempting bonds of public authorities
whose debts are not St te debts from the credit limitations of
Article 1IX, Section 8). See Section VIII below for further
discussion of State constitutional restrictions on public
authorities. Numerous other Alaska public authorities have been
granted the power to issue bonds without pledging the credit of
the State.3 The enabling legislations for these other authori-
ties offers a model for appropriate language in the railroad"s
enabling legislation.

The acts creating the exist-"ng independent public authorities

in ."-_laska appear silent on the iIssue of State contract and debt

3
See, e.g., A.S. 44.81.010 et seq. (Alaska Commercial Fishing
and Agriculture Bank); A.S. 44.82.010 et seq. (Alaska Gas
Pipeline Financing Authority); A.S. 44.83.010 et seq. "Alaska
Power Authority); A.S. 44.88.010 et seq. (Alaska Industrial
Development Authority).
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liability. The State has che power to proride that an indepen- Jj

"owme

dent public authority will bear exclusive liability for the

- - R L He
railroadrs contractual obligations and tort liabilities/ and can,

in fact, limit that liability if it chooses. To ensure Staté 7
immunity, the enabling legislation should address the 1iIssue spe- y
cifically.

1. 1.C.C. JURISDICTION.

IT the Interstate Commerce Commission (I1.C.C.) considers the
State, ratherthan a railroad entity, to be the "common carrier,”™ v
the State itself would be subject to I1.C.C. supervision. / Such
supervision would require the State to conform its accounting
practices to I.C.C. requirements and to obtain 1.C.C. approval
for the 1issuance of all State securities. Thi obvious burdens
imposed by ;uch requirements appear to preclude direct State
operation of the railroad.

Creation of a public authority will avoid such far-reaching j
1.C.C. jJurisdiction..As indicated in Memorandum, Regulatory and
Related Issues Involved in the Proposed Transfer of the Alasha

4

IT the State owned and operated the railroad itielf, it n.igh..
technically have the power to limit its liability for the
railroad®s tort and contractual obligations. It is unclear
whether a court would allow total immunity, however, or whether
the railroad would be. able to contract effectively with third
parties if it denied all liability. Establishing a public
authority is the clearest and most definite method of insulating

the State itself from liability, while continuing effective and
responsible railroad operations.



Railroad from the United States to the State of Alaska,

October 3, 1981, prepared by Wickwire, Lewis, Goldmark & Schorr
(hereafter "Regulatory Issues Memorandum™), the 1.C.C. generally
considers a state authority or corporation chartered to operate a
railroad to be the "common carrier.” See_State of Vermont and
Vermont Railway Inc., 320 1.C.C. 330, 334-35 (1963); Port
Authority Trans-Hudson Corp., 317 1.C.C. 357, 362 (1962). The
1.C.C, does not seem to have laid forth any standards, however,
either through rule making or adjudication, as to how independent
a state* authority must be in order to be considered the common

carrier.

. TAX-EXEMPT FINANCING.

As discussed in Bivens 7, at 77-78, 86, one of the major
problems with federal administration of the railroad has been
inadequate capitalization-d'ln the past, Tfederal appropriations
have been the sole source of capital... For reasons set out in the
Bivens studies, as well as changes in federal policy, access to j
other public and private sources will be necessary in the future.J

......................... ~W
issue federally tax-exempt bonds, and an entity, to operate the j
railroad can probably be created that would qualify for tax-
exempt Ffinancing. ]

For interest to be exempt from federal iIncome tax, the obli- /

gation must be issued either (1) by a "political subdivision"™ o0fy
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Internal Revenue Cede (1.R.C.) 8§ 103(a)(1), Regs. 8§ 1.103-

P

that issues obligations “on behalf of" a nalitical suhdivision. 7

"Ti»i>M»

1(b).

Even_if the railroad_ authority qualifies as a political sub-

v

division or an instrumentality thereof, any obligation it issues™

JUme e, rer-r frotT rorAn

v/iil nonetheless be taxable, if it., iIs considered an "industrial J

5
development bond." r

1. Political Subdivision.

For purposes of the Internal Revenue Codg, a political

divison 1is:

any division of any State or local governmen-
tal unit which 1s a municipal corporation or
which has been delegated the right to exercise
part of the sovereign power of the unit. As
thus defined, a political subdivision of any
State or local governmental unit may or may
not, TFfor purposes of this section, 1include
special assessment districts so created, such
as road, water, sewer, gas, light, reclama-
tion, drainage, irrigation, levee, school,
harbor, port improvement and similar districts
and divisions of any such unit.

Regs. 88 1.103-1(b) (emphasis added).
JAde  C A K N

For a political subdivision to ..exercise 'the sovereign power"

of the state, it _must have more than an insubstantial amount of

sub-

the state"s sovereign powers: the power to tax, the power of

5

There are a number cft exceptions to the general rule that

industrial development bonds are taxable. Although these excep-
tions are exceedingly useful iIn some circumstances and are often

relied on for tax-free financing of municipal development,

none

of these exceptions appears to apply to the entire railroad

operation.

J

J
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. eminent, domain, or the police jaower.JJ Estate of Shamberg v.

Commissioner, 3 T.C. 131, affld, 144 F.2d 998 (2nd Cir.), cert.
x>

.
denied, 323 U.S. 792 (1944). It~is™ not altogether clear .whethec j

A
one of these powers 1is enough, but all three are not required. ,

_Jf only one power is conferred, it may need to be an-hnrg;ffiéiéd. M
powerJ In determining whether an entity has sufficient sovereign
powers, the Internal Revenue Service ('the Service') considers
"all the facts and circumstances . . ., including the public pur-
pose of the entity and its control by a government.”™ Rev. Rul.
77-165, 1977-1 C.B. 21.

The power of taxation iIs probably not a realistic alternative /
for the railroad entity. The State must therefore confer.some J
eminent domain or police powers on the railroad entity if it isJ
to qualify as a political subdivision™l The Internal Revenue
Service has ruled that an authority®s ability to request a poli-
tical subdivision tc condemn property on the entity®"s behalf 1is
not a substantial possession of unrestricted sovereign power and
was not alone enough to mahe an entity a political subdivision.
Rev. Rul. 77-164, 1977-1 C.B. 20. It is unclear whether power__to™
condemn subject to state veto would be sufficient, but i1t might/J
well not be considered an unrestricted exercise of the sovereign”
power .

Conferring police power upon the railroad entity may also be J
feasible, alone 9(_in cqnjunction with eminent domain power.” The

..... Fi

law regarding police power 1is still developing, however, and it



mR —
is difficult to say how much police power is requiredOn the

one hand, .the Service has ruled that a state university possessed
insubstantial police power where its police force was authorized
only to enforce traffic regulations on campus and to arrest
violators and detain them until city police arrive. Rev. Rul.
77-165, 1977-1 C.B. On the other hand, a regional urban transit
authority has been deemed a political subdivision on the basis of
its police powers, which i1ncluded the power to set rates (after
public hearings), determine routes, and enforce its regulations
by maintaining a sec u*ity force. The authority exercised these
powers free from any regulation by the State Public Service
Commission. Rev. Rul. 73-563, 1973-2 C.B. 24. IT the State
seeks a political”subdivision t "mption based on police power, it
would be advisable to give the ™ ilroad entity as much regulatory 7
and enforcement power as possible,.” perhaps including an indepen-
dent security force with the ability to make arrests and issue
summonses.

In short, the most\Pmeising avenue] of achieving political 7

- T
subdivision statu] would be to grant the railroad the power jpfJ

«

eminent domain to condemn property directly for railroad pUr—J

poses,J if the State considers this acceptable. A second]? and

INF

less cert?.fr., alternative would be to confer substantial police j
power”™ upon the railroad entity. A combination of both of these
powers increases the likelihood that the railroad entity would be

v
considered a political subdivision.



2. "On Behalf of” Issues.

R

_____ —— —_—

power to qualj}y as a "political subdivision,” it may still be 7
AT Wk < -

eligible for tax—éiﬁmﬁf financing if it issues obligati9q§_foqmmg
behalf of a political subdivision.”"” It appears that such obliga-
tions need not be backed by the Tfull faith and credit or the
taxing power of the state. Such an exemption is less certain, J
however, and subjects the railroad to greater restrictions.J

Internal Revenue Service rulings indicatﬁ ﬁ?at certain tests
must be met for an obligation to be issued '"on behalf of" a poli-
tical subdivision. These are:

(&) The 1issuer must engage iIn activities that are
essentially public in nature;

(b) The 1issuer, except to the extent of retiring indebt-
edness, must not be one which is organized for profit;

© Income must not inure directly or indirectly, or
appear to be available to, any private person;

(d The state or political subdivision must have a
beneficial 1iInterest In the organization while the i1ndebtedness
remains outstanding and must obtain full legal title to the pro-
perty when indebtedness is retired;

(¢) The corporation must be approved by tha state or a

political subdivision thereof,, either of which must also have

approved the specific obligations issued by the corporation.



The Tirst three requirements will probably not be difficult
for the railroad entity to meet, especially i1If the enabling
legislation takes account of these requirements and states that
the railroad serves important public purposes, requires super-
vision of railroad books, and so on. The more significant dif- J
ficulties fTor the railroad in achieving Ion behalf ofl status.,™M.*
will be the requirement that property revert to the State after 3}

the indebtedness 1is retired and the necessity for State approval -

L T e e e,

of each railroad obligation*/ On occasion the Service departs

e o :
from its own established guidelines, and i1t is conceivable that"-

the entity establishedwlo meinage the railroad could obtain a ?
favorable ™"on behalf of" ruling even if it does not comply with /
these two requirements.J In similar situations, local public
authorities have obtained "on behalf of" rulings where the prop-
erty would continue to be held by the authority after the retire-
ment of the indebtedness, but iIn those cases the political sub-
division (a city) possessed substantial control over the 1issuer”s
governing body, and upon liquidation of the 1Issuer rhe property
would passleither to another entity of the same nature or revert
to the political subdivision. It is Impossible to assess the
likelihood that the Service would confer "on behalf of"'statusﬂio;
a railroad entity that does not comply with these twq gg}uire— 7"
ments. _  *

In 1976, the Service published proposed regulations to

significantly tighten the requirements for obligations issued 'on



behalf of" political subdivisions. Although these regulations
have not yet beenadopted, the Service may in fact rely on them
in making private rulings. Although anumber of these require-
ments are the same as those enunciated above, they go furtht and
require even tighter c i1anizational and supervisory control by
the governing unit (the cate) over the issuer. For example, the
proposed regulations require state approval of the issuer®s obli-
gations not more than sixty days before issuance, as well as
substantial control over membership on an issuing authority”s
governing board.

The restrictions and potential restrictions over a public Jt
entity entitled to "on behalf of" tax-exempt status generally ]
make an 'on behalf of" exemption less desirable than a direct /
"political subdivision" exemptioh, as discussed above. IT the
State decides to rely on an "on behalf of" exemption, qualifica-
tion of the railroad entity will necessarily impose certain
restrictions, which must be analyzed 1In greater detail to make
sure that the enabling legislation complies.

3. Industrial Development Bond Prohibition.

Ever; if the railroad entity achieves tax-exempt status; as a
“"political subdivision”™ or as acting 'on behalf of" a political
subdivision, its bonds will nevertheless be taxable if the pro-
ceeds of the bonds benefit private persons in their trade or *
bushms,,.g In such event, the bonds are considered taxable

"industrial development bonds.”™ Cf. footnote 5. A bond is

-13-
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classitied as an industrial development’bond 1T (1; more than 25%

of the proceeds of the obligation are used directly or indirectly
in any trade or business carried on by non-exempt persons, and
(@)wthe paynent of principal or iInterest on the obligation is
secured, 1iu vhole or major part, by any interest in property or
payments made in respect of property used or to be used In a
trade or business or derived from payments iIn respect to pro-
perty, or borrowed money, used in a trade or business.
The industrial development bond regulations are not _.intended ,
to preclude a state or political subdivision from operating a
business.® The regulations specifically state:
When publicly-owned facilities which are
intended for general public use, such as toll
roads or bridges, are constructed with the
proceeds of a bond issue and used by non-
exempt persons in their trades or businesses
on the same basis as other members of the
public, such use does not constitute a use in
tho trade cr business of a non-exempt person
for purposes of the trade or business test.
Regs. 88 1.103-7(b) (3).
Based on the examples in the regulations and on public and
- UNTTVIFAQTT-ry, A
private rulings issue! by the I.R.S., a strong argument can be

made that the mere fact that the railroad hauls the property‘Pf ?

private (non-exempt) parties does not mean that the railroad .

S . . — NV Ll
would be using bondtpﬁﬂﬁfeds for the trade or business of
i e ! e
vifuy ,
“"private persons,” as. defined by I1.R.S. regulations. It would be

necessary, however, to obtain an advance ruling on this 1issue.

-14-



On the other hand, if any part, of the "operation or.,the faci
ities of the railroad were leased to a private part-y for use in ”
AV L ||
its trade or busuness unless amount to less than 25% of the »
bI gation* }pe prgject woulﬂtﬁagstltute dustria) develop- 7

ment bond with the commensurate loss of tax exemption of its >
interest payme:F:.ts’:‘I The Service has indicated, 1in private
rulings, that it will closely scrutinize any direct or indirect
benefits to non-exempt persons. It seems likely that iIf the
railroad were to contract with a private compargy for the manage-
ment or operation of the railroad or various of i1ts fTacilities..
the Service would cons?der such a contract as a benefit to a
non-exempt person which would render railroad obligations

industrial development bonds. Thus 1if the railroad entity iIs to

be ellglble for tax-exempt Ffinancing, Uleasing operations to a

J-ve 1.

private operator is not a realistic option, and even hiring a
prfvate operator could preclude tax-exempt financing.K*For this
reason it will be iImportant to continue to monitor railroad
operations to ensure that future actions do not cause the
Railroad to lose iIts tax-exempt status.

This discussion]of the industrial development bond prohibi-
tion is not intended to preclude further in-depth consideration /
of other sophisticated avenues of generating private investment. ""J

As pointed out in Bivens 2, several ways of using federal tax

advantages to raise private investment funds may exist, including

-15-



|ImLFed partqg&§ﬂ5@§J7Blvens 2 at 90-91, and perhaps joint ven-/
e/ » K n . -
turesJtor gyndf‘caﬂtnm.? Dse of the public authority structure to

operate the railroad should leave these possibilities open, and e
T J— - [ A —— A R A, uij

PinW, M»» r f

may even give the State greater flexibility.,- Once some of the
fundamental 1issues discussed iIn this memorandum have been
resoxved, more specific proposals for tax-exempt and other advan-

tageous financing can be explored, and may well prove fruitful.

IV. STATE SUBSIDY, STATE CONTRACTS FOR RAILROAD SERVICE, AND
STATE INVESTMENT IN RAILROAD CAPITAL IMPROVEMENTS.

Although the railroad currently is profitable, 1t is saddled .
with years of deferred maintenance attributable to inadequate
federal appropriations. It is generally believed that the

railroad®™s operating revenues will be insufficient to cover its

p
full operating costs for all services and to finance overdue and
future capital improvements * see Bivens 2 at 77-80, 98-99.
Accordingly, it will be necessary to find other means of meeting
capital requirements and such operating expenses as passenger /
SE(%ﬂ?%Lh The State wishes to avoid a direct general subsidy* but

nevertheless mppogni;gﬁhe need to partjglpate in certain opepamk

tions that serve clear public purposes, such as passenger service

or track expansion. ;ﬁke State can reconcile these competing
interests by establishing an entity that 1is precnged from asking
for general op;f;;ing subsidies but i; permitted to request State
funds for purposes specified in the legislation establishing thej

entity. -~



Contracting. Contracting with the railroad authority for the™
BrﬁVISIon of speC|f|c services would ensure that State funds are *?
atk— w ti 1w H flI — WoTY - 11 MsMawr m M #

aispent only for .those purposes that the Statehas decided are

————————————————————————— - th-iv irrii MkVAfttrtia. aT w - nirnr” itlef

A 0
important.. éﬁntfqgﬁing appears legally permissible, so IO%ﬂFﬁ&ﬂ?

the pendlsﬁn%/of State funds is for a "public purposggif The

Alaska constitution requires that State funds be spent only for

“"public purposes, Alas. Const., Art. 1IX, Sec. 6, but does not
appear to otherwise prohibit or significantly restrict the
State®s ability to contract for desired railfo%d services. See
discussion in Section VIII below. The public purpose require-
ment has been broadly construed, at least so far, by the Alaska
Supreme Court. The court has, for example, upheld a State
mortgage adjustment plan in which public monies were used to pay
private mortgage obligations fTor dwellings that had been damaged
by earthquake. Suber v. Alaska State Bond Committee, 414 P.2d
516 (Alas. 1966). It has also upheld the validity of municipal
bpnds issued to finance the construction of a manufacturing
facility to be leased to a private business. Wright v. City of
Palmer, 468 P.2d 326 (Alas. 1970).

The public purpose requirement of Article IX undoubtedly

imposes some outside limitation on t.he nature of the contx"acts

oW tv- * A

A_S_.,37.10.085, prohibits the State from subscribing to cor-
porate stock, or Tending credit to or borrowing money on behalf
of a corporation.. It is not clear whether this provision would
affect the financial dealings between the State and the railroad,
but iIn the interest of caution, the enabling legislation mighty
specifically provide that the railroad is exempt from this
restriction. Cf. 18.26.150 (Medical Facilities Authority).



the State may make with the railroad, but contracts for the pro-
vision of. services that benefit the public, such as passenger

service, appear unexceptionable. To help ensure that such

me - S T T T I LN . <m o n

Urmx1ATy

contracts would survive judicial review, the enabling legislation”®

’ L]
fgr the railroad authority should set forth specific legislative

findings regarding the public purposes served by State-railroad 1
,—% P

contracts. ~To make i1t™more likely that the .Statejwould be exempt”
....... - a

******

she "d specifically addresé; the State purpose to be sg}ved by any
congxacts that might be subjepF to antitrust challenge/ and
should indicate an affirmative intention to displace free com-
petition. Direct oversight of these contracts by the governor or
the executive department would also strengthen the State®s claim
that such contracts are exempt from the antitrust laws. It is
impossible to predict, however, whether these efforts would be
sufficient to exempt the State from antitrust coverage. See
Regulatory Issues Memorandum, at 15-27.

The enabling legislation can adopt any degree of specificity
as to the type of contracts authorized and the amounts, but as
the legislation becomes more specific, the executi/e is less able
to respond to new ne~ds and changing circumstances. On the other
hand, 1if significant discretion 1is vested iIn the executive

branch, 1t is iImportant to make sure that thti department or



agency does not iInadvertently become an additional tier of
railroad management.

Capital Improvements. State expenditures fTor capital
w

tion of the State constitution® Such'investment is quite prob-
ably for a public purpose, especially if the enabling act con-
tains convincing language to that effect. The technical question
of who should hold title to railroad property that i1s acquired or
constructed need not be addressed at this time. The question
involves tax, fTinancing, liability, and other issues that should
be considered after other, more basic, decisions have been made.
ﬁigpedures. To regulate requests for appropriatiggs qur
railroad projects, the State may wish to establish guidelines for
the railroad to follow In requesting State fundsJ Requests for
funds could be mads directly to the Legislature (or to the rele-
vant committee), cf. A.S. 144.83.080(16) (Alaska Power
Authority), or the railroad could be required to appeal to the

Governc " or other member of the executive branch who could in
turn request legislative appropriations. |If desired, the
legislation could also provide standards by which requests for
appropriations are to be judged, which could range iIn severity
from "appropriate to further railroad purposes™ to "essential for

the continued operation of the railroad.” The legislation can

set up as many, or as few, levels of review as the State feels

"
\—

appropriate, so long as it does not become unduly burdensome,
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expens i v e orJbime-consuraijicarf The ,,_ade-off, of course, is be-

tween the. perceived need for State oversight of the railroad and
the business advantages of independence and efficiency.

Instead of allowing the railroad to request appropriations as
necessary, the legislation could require the railroad to include
its appropriation request as part of an annual budget.
Alternatively, the Legislature could establish a railroad fund
from which monies could be disbursed when the appropriate offi-

cial found that the »*®quisite standard had q$eqnmet.

V. INDEPENDENT AND EFFECTIVE RAILROAD MANAGEMENT.
"F-WWSy e o —e

A manggement structure for the railroud that will foster the
optimal combination of high quality and low cost transportation
demands that railroad operations be insulated from the political
pressures generated by the railroad®s competitors, suppliers,
shippers, lessees, and lessors. Tnhe Bivens 2 criteria, at 83-84,
make clear that management freedom and authority (see criteria 2,

4, 5, 8, 9) and freedom from cumbersome bureaucratic restraints

(see criteria 5, 7) are critical if the new railroad entity is to

operate effectively. To meet these goals, the entitxiqﬁnaging "

. w. . e

the railroad will probably need significant control of day-to-day
railroad operations. Giving the railroad entity sufficient e
(PN - o N | R - u -< = T e

control of day-to-day. operations to meet the State®s goal of

effective business management conflicts, however, with the



nr-y MUY e ~*f tasag » Ty ~rs- M-rrr ~ - -TXJUjamw
State’s. interest iIn. retaining control over..major, financial...and?
‘<, i — 4
policy decisions for the railroads,

The railroad will be able to make managerial decisions mofaX/
quickly/ _flexibly, and efficiently ifyit _is free.frontmost..of. jthef
restrictions that normally encumber the action of governmental
bodies® The railroad entity should be specifically exempted from
most such restrictions, such as the State Administrative

b4 «=
Procedure Actw A.S. 44.62 et seq., state public bidding,and pro-
curement requirements, state personnel requirements, and other

-V

restrictions! to be identified by the Attorney General®s office.

L kol L I

IT the railroad is to be free to set i1tsown rates and make its
own rules,tan explicit exemption from regulation by the Alaska
Transportation Commission”™ would avoid any possil * jJurisdictional
disputes over intrastate transportation.

It is also iImportant to note that freedom from some of the
restrictionsthat normally apply to line agencies will help give
the railroad entity asufficientdegree of iIndependence to
justify insulation of the State from liability for the
authority®s debts.

19

The State can%g1§o use appointment and membership requiﬁ%f

%
ments for the entity"s governing board to reduce political
influence over the railroad board. The most common means of
doing so include confirmation of appointments by the Legislature,

requiring a bipartisan board, staggering terms so that no one

governor appoints the entire board, setting qualifications for

-21-



board members (e.g., one member each who represents or has exper—
tise in finance, law, railroads, labor, etc.), or allocating

appointment power among different State officials.

VI. STATE OVERSIGHT OF MAJOR FINANCIAL TRANSACTIONS AND POLICY
DECISIONS.

Although the day-to-day operations of the railroad.can be

left to the railroad entity, the State can, retain” oversight power-

a t'x" - i mil

to prevent the railroad from makin
Sy

taking actions that would threaten the railroad®s financial sta--T

1

bilityK> Conversely, tlje State may also wish to establish a

mechanism for_ensuring that the railroad"s operator will

fi
seriously consider the State®"s 1ideas regarding railroad projects

, i
In particular, the State 1is concerned with (a) preventing

railroad insolvency, (b) ensuring continued railroad service, (c)"

having a major policy role in proposed changes 1in service levels

and track expansion, and (d) preventing borrowing that could
*T
indirqctly endanger the State™s own borrowing‘capacitx.
<>
In dealing with these concerns, the State must balance® its

—_ “mt=3yfit [ B -
desire for oversight againsty the railroad®"s legal and practical.”

need for independence .y If the railroad entity is to make most,."/

7
Although the State of Washington 1is facing serious financial
problems, the precarious position of the Washington Public Power
Supply System, a creature of the State, 1is acknowledged to have
contributed to the recent lowering of the State®s own bond
rating.



business decisions and be responsible for the railroad"s perfor-~7
mance, it will need significant control over its budget and over :
policy decisions, especially in relation to service changes and 7
expansion.j See Bivens 2 at 83, 85-89. It is therefore important
to ensure that the State carefully consider the effect of forcing
the railroad authority to take a particular action, perhaps by
providing that the executive or the Legislature make detailed
findings regarding the impact, TfTinancial and otherwise, of
amending or overruling a decision made or regcommended by the
railroad. Requiring the State to fund projects it determines the
railroad entity must undertake 1is another possible way to ensure
that the State share iIn the consequences of its decisions.

The enabling legislation can provide generally "that the
ties. The State has a wide range of options as to who will be =
responsible for monitoring railroad performancéﬁ} An existing
body could be given this responsibility, or a new body could be
created. Appropriate choices among existing bodies include the
Department of Transportation, the Transportation Commission, the
Governor®s office, or the House and/or Senate committees with
substantive jurisdiction over railroad affairs. It is possible
to erect several layers of supervisory control and overlapping
responsibilities, as has apparently been done iIn South Dakota,
where state railroad activities involve the legislature, the

governor, the department of transportation®s division of
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railroads, the director of railroads, the state railroad board,
the railroad advisory commission, and the railroad authority. It
is not clear that such a complex structure IS necessary or
desirable, and it might very well make it difficult for the
railroad to operate efficiently and apolitically.

In establishing procedures for S7,ate joversightr of major *

- - 1t - - - - - - -
financial] and policy decisions,,- the enabling legislation"must]
A IR i - DL 1

A =1 re— V—lijj e ML 1 1ir mm*Jm

1t -ri

State revigw, (@) estaplish plf__qcedgres fqr d#eteinli*rr!.ii”gingr whgmpiftﬁhose
situations have materialized,; and (3) set forth the method for
State review.~ The State has already  1identifiedseveral primary’\éi
concerns'? regarding both policy,_l(cutback’\4 and expansion of

servicej and undertaking non-railroad activities]!) , and finance. J

(railroad insolvency and indirect effect on State credit rating)»

U*wi1*41

Policy Decisions. For the two policy concernsl, the State /
needs to determine how large a change must be proposed before the /
State will step in and review it. For service cuts;and expan- e
sions,\ this level could be defined] either as a percentage of J

1 - * * L. N
existing service or as a dollar amount. It 1s 1mportant to set 7
the level high enough that routine changes 1in timetables and ser- J
vice do not requireState approvalv Changes of less than 5% or
10% are probably de minimis; changesof 33% are quite probably
significant. Picking, a figure between those two points may be

relatively arbitrary. Since expansion and cutbacks will be

. . « « * My* AN
conscious decisions for ;{he railroad entity, 'r%_ﬁlyng Tf—h to
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notify the State within a specified period of time before acting”)
will probably provide sufficient notice; there should be no

thorny questions as to whether the "triggering event"™ has

actually occurred. Similarly, the State can require that the
railroad authority give notice before engaging in non-railroad
activities, as defined 1in the legislation, and can require State
approval for such activities.

Once thﬁ»dilqﬁ?&ﬁnd magnitude of decisions that the State
wishes to oversee have been identified, the State should devis%_w
an oversight process to give it an effective voice, without
making it impossible for the railroad entity to act./ To facili—
tate State review, the railroad can be required to present writ—
ten reasons for 1its proposed action. It would probably be most
efficient for the report to be submitted to the appropriate
legislative committees, but it is also possible for the report to
be first submitted to the Governor. The Legislature could either
be required to approve it (by resolution or by regular vote of
one or both houses); alternatively, the Legislature could be
given veto power, to be exercised within a specified time, and
possibly requiring a supermajority. The latter approach ensures
that a decision will be made promptly.

Financial Concerns. The financial concerns present more dif—
ficult issues of assessment aﬁd notice to make sure that the

i

State does not step in prematurely. The traditional indicia of

insolvency used in contracts between private parties tend to come



too late to be useful to the State* (e.g., appointment of a
receiver or TfTiling a bankruptcy petition). Other alternatives
need to be investigated, perhaps with the assistance of a finan-"
cial analyst?*. Possible events to trigger State intervention to
w» — — e 3

prevent insolvency might include an actual or projected budget
deficit of a specified percentage or dollar amount, a serious

drop in the railroad entity"s bond rating, railroad inability to

meet bills as they fall due, and so on. IT the State retains

iA

significamt discretipn tgwgecide when the rajlroad is
"approaching insolvency,”™ it will be important to ensure that the
railroad entity has an opportunity to respond to the State"s con-
cerns and to demonstrate that the railroad®s financial condition

is acceptable., It may also be desirable to provide for review of
the State"s decision to intervene, either by the judiciary or by

a specially constituted advisory board.

IfT the State determines that the railroad 1is 1in danger of
becoming 1insolvent, it could provide for State management of the
railroad, perhaps with the governor or other executive officers
serving as"trustee. A less intrusive alternative would be to
replace the executive officers or board of directors of the
railroad.

As xn the case of impending insolvency” it will be important J
to establish a fair procedurejto guide the State/in deciding- that
the railroad"s .credit,rating”is indirectly injuring the State"s"*

al »ieH

own borrowing ability.J A specific fact-finding process by the



governor or other government officer or body could be required.
In making this determination, the State should also be required
to consider the impact on the railroad i1f It is not permitted t
continue borrowing. Railroad borrowing 1is perhaps simpler to
oversee than insolvency. Once it has been determined that the
State®"s credit rating, or the authority®"s credit rating, 1is 1in
jeopardy, the railroad can be required to obtain State a oroval
(by the Governor or the Legislature) before 1issuing further
bonds. Again, this approval can be active or can be exercised
through a veto power.

Other Forms of Oversight. As a general matter, most public °
authorities in Alaska are subject to annual legislative audit,
are required to submit an annual report to the Governor and/or
the Legislature, and are required to give the legislative auditor
access to their books at all timest.y;s% e.g.-, A.S. 44.82.130,
44 _.83.190, 44.85.100. Similar requirements can be imposed on the
railroad entity. The State may also want to give the legislative
auditor the powei to prescribe the form and content of the
authority®"s financial records, as iIs the case with some of the
other public authorities, see, e.g., 44.82.180, 44.83.190, but
this requirement could limit the railroad®s flexibility or
conflict with federal 1-C.C. accounting regulations.
Alternatively, an independent outside audit could be required,

which has the advantage of being immune from the political con-

siderations that sometimes impinge on legislative audits.



The procedures for appointing and removing members of the

, governing board are another source of State control

i over railroad activities.J The power to remove board members

without cause would give the State an effective check on the

board®"s actions. If overused, however, this power could under—
mine the railroad®s independence and make it more vulnerable to
political pressures. Another effective tool for State control ~

over the railroad is to require the railroad®s governing board

and not just its executive officers - to retain actual control

over specified important decisjions./ The legislation could
if

accomplish this by specifying that the board must concur in

cified decisions, such as expansion or reduction of service,

contracting of debts or 1issuance of bonds or notes, sale of

railroad property, all large expenditures or transactions

spe—

(specified by dollar amount), filing of annual reports required

by the State, adopting an annual budget, contracting with the

State, requesting State appropriations, and so on.

An even more effective, although more intrusive, check onj

Ia&lroad decision-making would be to requirg ,the riilroad to

«—me-o ...
L o . 3 - * hY
follow specific administrative procedures 1n making important
Hj ui |AfF*-"*-"-m - o
decisions. The enabling legislation would need to identify what

actions would be subject to such requirements, and would need to

set forth specific procedures. Tha formal administrative proce—

dures could allocate responsibility between railroad management

9



and the governing board, establish specific fact-finding pro-
cesses (possibly including notice to specified parties and public
hearings), and require the railroad to make adequately documented
written findings. The State could participate at the decision-
making level by contributing at hearings, submitting statements,
or reviewing the railroad®"s Tiles. It can also retain power to
review the railroad authority®"s decisions, as discussed above.
Alternatively, procedures for judicial review could be
established. Such administrative requiremen;snwould, of course,
undercut the railroad management®s flexibility and iIndependence,
which Bivens 2 concluded were necessary, see Bivens 2 at 77-80,
82-83. The effects on railroad management should thus be care-
fully considered before such requirements are imposed. CT.
Section V above.

Action-Forcing Mechanism. The State may also wish to con-
sider providing., a mechanism that will guarantee that the entity
in charge of the railroad considers actions proposed by the
State, but that does not impose so much control over the railroad®/
that the advantages of independent management are lostj One way
to balance these competing interests would be to set up proce-
dures for railroad review of legislative proposals. For example,
the legislative committees with substantive jurisdiction over
railroad matters, or the Governor, could be permitted to request

the railroad to consider State proposals for railroad actions.

Such consideration could require that the railroad entity hold



public hearings, conduct appropriate studies,, and issue a written
report of. its findings and decision. The legislation can specify
how much time the railroad entity has to reach 1its decision.
After a decision 1s returned, the State can adopt, modify, or
override 1it. A decision by the State to overrule or signifi-
cantly modify a railroad decision will, of course, affect the
railroad entity"s plans and finances, and it may be necessary to
require the State to fund any project that the railroad entity
has rejected or to otherwise take responsibility for overriding
the railroad entity®"s decision.

VII. EMPLOYEE ISSUES.

Concern has been expressed that State acquisition of the/
Alaska__Railroad may disrupt the State®"s present employee pay,w *
benefits”™ and retirement systems” In particular, there has been
fear that if railroad employees continue to receive certain bene-
fits comparable to those they receive as federal employees
(treatment which may be necessary to induce them to continue
working for the railroad), other State employees will Tfeel
unfairly treated. See generally, Memorandum, Employee-Related
Issues Raised by the Proposed Transfer of the Alaska Railroad
from the United States to the State of Alaska, September 25,

1981, prepared by Wickwire, Lewis, Goldmark & Schorr, at 16-17.
It would be desirable to prevent such reverberations and dis-

satisfaction, 1if possible. Establishing an independent public
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authori should Jlargel resolve is roblem,. since the more®J
ty should dargely JuIBnP|A|-un}\/la1

independent_Jthe__railroad entity is, the more it should be per— -
ceived as legally separate from the State, justifying differen-
tial tr atment of rallroad employees. 1

T - ——k— ety X feymi,

The federal transfer Ieg|$ﬂﬁzlgglmngfeqU|rgythat gﬁl [9§d

employees be treated somewhat dlfferently from otherJStatadj

Bgmployees.] If so, the railroad authority will need some degree

of independence”andflexibility in deciding employee issues It
would therefore be advisable (1) for the State to review present
State law to make sure that the railroad will have all of the
necessary authority toEEermit it to comply with the requirements
of the transition plan, and (2 that the railroad entity be freed
from the restraints of State civil service requirements and that
it not be required to conform to or participate in State

employee benefit programs. See Section VIII(3) below. Freedom 1
from state civil service system requirements will also make it
possible for the railroad entity to adopt a performance-based
personnel management system, with direct railroad responsibility
for peﬁigpgel decision%mgﬂgtgiémmthe ability to provide Edequatewr’
performance incentives,” as recommended in Bivens 2. The State,
will also need to decide whether the State itself or the railroad

entity will be responsible for the obligations created by the

federal transfer legislation. .



VIIT. CONSTITUTIONAL LIMITATIONS

A number of State constitutional provisions will heve’a" "

none appears to present fnsuperable obstacle;;'to zstablishins?an
li....- rfilligiu.” n 1 & r y V . A ™M *
authority to meet the objective” discussed above.

Organizational Limitations - Article 111: The Executive

Sectioh 22;? Section 22 of Article 111 of the Alaska
Constitution provides that "[a]ll executive and administrative
offices, departments, and agencies . . . shall be allocated by.™,
law among and within not more than twenty principal departments,™”
with the exception of T'regulatory, quasi-judicial, and temporary
agencies.” Unless the legislature has made recent changes, there
are currently 17 principal departments, plus the University of
Alaska, a constitutional corporation that is not allocated among
any of the principal departments. See University of Alaska v.
National Aircraft Leasing, Ltd., 536 P.2d 121 (Alas. 1975).

It is not altogether clear whether an entity established to
operate a proprietary enterprise such as a railroad is considered
an executive or administrative office, department or agency.
There appears to be no State case law on this point, perhaps
because most other State proprietary ventures are administered by
State line agencies. IT "executive and administrative” is used *
in Article 111 merely, to distinguish between the three branches
gf goveﬁnment, thenithe railro?dugntity would quite clearly be

...... *

within the province of the executive branch.
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~ trative body,

o i Jt'w?t 'm’"
Assuminglin the iInterest of prudence that the entityJ

. e \f - _ - .
established to operate the railroad is an executive or adminis-
- fnfe v i [ $PRYRRN
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it must constitute a new executive department, be J

L]
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allocated among one of the existing departments, or fall within
n 1 . .: ‘““ U

the exception for regulatory,'auasi—j-udicial, 6r-temporary agen-",

A= jir—

cies. The three exceptions seem inapplicable. The railroad
authority would quite clearly not be quasi-judicial or temporary.
It is debatable whether it could be classified as a "regulatory"
agency. Unfortunately, there 1is very little _helpful Alaska case
law interpreting this provision. The Alaska Supreme Court has
upheld, wjchout explanation, a superior court finding that the
Alaska State Mortgage Association, a public corporation
established to provide housing financing, 1is not a regulatory,
quasi-judicial, or temporary agency. Walker v. Alaska State
Mortgage Association, 416 P.2d 245, 249 N.1l1 (Alas. 1966). The
State supreme court has also iIndicated that the Alacka
State-Operated School System (a state-wide school system
comprised of schools outside of organized boroughs and cities and
operated by a State-appointed board) 1is not a regulatory, quasi-
judicial, or temporary agency, a point not disputed by either of
the parties. Alaska State-Operated School System v. Mueller, 536
P.2d 99 (Alas; 1975). Unless the history of the State constitu-
tion sheds light on the proper meaning of "regulatory”™ as used in
this section, it would be wise to assume that the railroad entity

would not be a regulatory agency, since i1t would have direct
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responsibility for operating the railroad, and rot merely for
setting rates, rules, etc.
IfT the railroad does not fall within one.of_the.,exceptions,

m T F e —em_e RM - - T - - — e -——-
Nit must, be established as a State department or allocated among

pendent public authority in Alaska has been placed within one of n
the principal departments ?usually the Department of Revenue or

the Department of Commerce and Economic Development). The only
apparent exception is the Alaska State—Opera;e% School Systen,

which the Alaska Supreme Court has implied, without holding, is
"functionaxly if not nominally within the Department of

Education.™ 1j3. at 104.

While such an allocation may seem a purely formal matter, the F
issue can become important® Other independent public cor—
porations have been challenged as unconstitutional on the theory
that they were not actually "within” one of the executive depart—
ments as”required by Section 227~ The Alaska Supreme Courtyana—
lyzed the enabling legislation of two of these authorities and
concluded that there was sufficient executive department control”
to bring the authorities "within" the designated executive *
ﬁJdeR%[FWeMﬁﬁﬁN% In reaching 1its decision, the court relied on the

facts that the head cf the executive department sat on the board
of the public authority, that all members of the authority"s
board were appointed by the Governor and subject to removal at

his pleasure, that the authority was required to submit an annual
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report to the Governor and the Legislature, that the authority
was subject to a legislative audit, and, 1in one case, that the
corporation submitted certified copies of all its meetings to the
Governor. DeArmond v. Alaska State Development Corporation, 376
P.2d 717 (Alas. 1962); Walker v. Alaska State Mortgage
Association, 416 P.2d 245 (Alas. 1966). In DeArmond the court
also pointed out that the corporation was only temporary and
could be dissolved by its members, and that the Legislature had
set qualifications for board membership with/tme clear intent of
keeping the board free from outside control. The court
concluded:

The fact that tl- statute declares that the

corporation shall have a legal existence inde—

pendent of and separate from the state does

not add weight to appellant®s argument [that

the corporation is unconstitutional]. This 1is

nothing mox-e than a declaration of the legal

relationship that most corporations have with

respect to their creators.
376 P.2d at 724.

The DeArmond and Walker cases tell usonly what controls will,
be sufficient to keep a quasi-independent authority *vithin" a.. -
State department; they do not indicate which features are ~
actually necessary. Most of the other Alaska public authorities
are subject to similar controls, however, and it would be prudent T

. . . . mif
to impose the same requirements on the railroad entity. Most,of
these provisions will not significantly JLimifc the State®s jElexi--"j

bility~in establishing an entity." to operate the railroad”™ with

the possible exception of the board membership provisions.



Sfe-sl,°uM Dbe.no*ea..that thejwyJgySM MijawUHyed,
consti_t!tionality of the/\umrq)ﬂﬁg_e aﬁa.gﬁjit\ior}nhﬁ]md the deve.IOp_m)%ﬂg,.
corporation would have been ”~the basis jE&r finding that ,quasi- )
independent public bodies were State agencies for~the purposesof
other State statuteS~" In Alaska State-Operated School System v.
Mueller, 536 P.2d 99 (Alas. 1975/, the court compared the
features that made the school system autonomous with those provi—
sions, subjecting it to legislative and executive control, and
concluded that for the purpose of procedural*rHIes governing ser-
vice upon and answers by State defendants, the school system was
an instrumentality ur agency of the State. In Alaska State
Housing Authority v. Dixon, 496 P.2d 649 (Alas. 1972), the court
cited DeArmond and Walker for the proposition that the Alaska
State Housing Authority was an instrumentality of the State
within the Department of Commerce, and held that it was therefore
a "state agency" as defined by the State Administrative Procedure
Act. The authority was thus required to comply with the provi—
sions of the Administrative Procedure Act. In drafting legisla—
tion, the State should thus carefully consider all of the rules

[ ¢]
and. statutes that govern or prr .act .St/ce "agencies,""

"departments,"” "instrumentalities," etc., and decide whether to °
exempt the railroad from Jiny such regulations?! See Section VI
above. The cases are silent as to whether coverage as a Stale

agency for these other purposes is constitutionally required by
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Article 111, Section 22, or was merely required by the enabling
statutes under review.

Section 26 .J Section 26 of Article 111 provides:

When a board or commission is at the head of a
principal department or a regulatory or quasi—
judicial agency, its members shall be

appointed by the governor, subject to confir—
mation by a majority of the members of the
legislature joint session, and may be
removed as p cvided by law.

According to WaJ ,:er v. Alaska State Mortgage Association, 416
P.2d 245 (Alas. 1966), this provision does not apply to nonregu-
latory, nonjudicial agencies that are not the heads of principal
departments. Thus, Section 26 will govern railroad appointments
only if the railroad is considered a regulatory agency or is
established as a new principal department.

The Alaska Supreme Court has held that Section 26 and Section
25 (governing the appointment of heads of principal departments)
delimit the full extent of the Legislature®s constitutional power
over appointments. Bradner v. Hammond, 553 P.2d 1 (Alas. 1976).

- ' o
Accordingly, if thzlrgilroad authority is not a regulatory agency”,
or a principal department, there appear .to be no_"explicit consti-
tutional restrictions on appointments. j

Section 23. Section 23 of Article 111 provided that where
the Governor makes changes 1in the organization of the executive
branch and "these changes require the force of law,"” they shall

be set forth in executive orders, subject to legislative veto.

It is not at all clear what types of changes "require the force
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of law.

General®"s office

" The case law is scanty and unhelpful, and the Attorney

organizational changes are to be made by the executive.
| jrmsv, Jvzwaecs"ZirxKBsnxstk

2.

;ﬁinﬁnaiél Limifations - Article 1IX: Finance &.Tax
L | ] .— F

Section 4. Sect: ®n 4 of Article IX of the Alaska

Constitution governs exemption from state taxation

It

The real and personal property of thu

It provides:

State or.its political subdivisions shall be

exempt from taxation under conditions and

exceptions which may be provided by law. All,
or any portion of, property used exclusively
for non-profit, religious, charitable/ ceme—
tery, or educational purposes, as defined by

law, shall be ".exempt from taxation. Other
exemptions of like or different kind may be

granted by general law. All valid existing
exemptions shall be retained unless otherwise

provided by law.

is possible that a public authority i& not a

subdivision™ automatically entitled to an exemption

property tax. See City of Nome v. Block No. H, Lots

502 P.2d 124 (Alas. 1972) (Alaska State Development Corporation,

a public

corporation within the Department of Commerce,

should pursue the 1issue further if significant

"political

from state

5 6, &7,

is not

identical to the State and is not entitled to tax exemption as

"politica™ subdivision™).

MWe LeQL§Lature can, however, specifically grant tax-exempt

status
upheld
beyonc

Alaska

to”a public corporation.” The Alaska Supreme

Court

has

the power of the Legislature to grant tax exemptions

those specifically enumerated 1in Section 4.

State Development Corp., 376 P.2d 717 (Alas.

DeArmond v.

1962);

City of Nome, supra. This_power to legislate tax-exempt

see

status

ation

a



i%&% be subject FR an_lmpI|C|t 55>%k£§%%9t that only prppq;ty u%%¥
i . ~rn
W for..public purposes be treated as tax-exempt. See City of Nome,

supra, citing Evangelical Covenant Church v. City of Nome, 394
P.2d 882 (Alas. 1964).
The Legislature therefore seems to have the power to grant a 7

state tax exemption to the authority operating the railroadf
~ . . .- - I

Most of the other public authorities 1in \laska have been specifi—
cally granted such a tax exemption 1in their enabling legislation.
See, e.g., A.S. 44.81.170; A.S. 44.82.150; A.S. 44.83.150; A.S.
44.85.160; A.S. 44.88.140. To av&jd Iitigatiowmgr disRHﬁ?,ﬁ%ﬁﬁ
state tax 1issues, it would be advisable for the enabling legisla—
tion to specifically address the railroad®"s tax liability for all
forms of State taxation.

Section 6. Section 6 of Article IX of the Alaska
Constitution provides that:

No tax shall be levied or appropriation
of public money made, or public property

transferred, nor shall the public credit be
ysed, ﬁ%ﬁﬁﬁt for aﬂfgbllc pU{ﬁg§e. J

>five
"Public purpose”™ has been interpreted very broadly in Alaska, *
at least so farVj(. The State supreme court has indicated that it
will defer to legislative findings regarding public purpose
unless "it clearly appears that such findings are arbitrary and
without any reasonable basis in fact."” DeArmond v. Alaska State
Development Corp., 376 P.2d 717, 721 (Alas. 1962). The court has

also stateu that the concept of "public purpose™ 1is "not capable

of precise definition,”™ but will change with changing times. Id.



See Wright v. City of Palmer, 468 P.2d 326 (Alas. 1970); Walker
v. Alaska.State Mortgage Association, 416 P.2d 245 (Alas. 1966);

Suber v. Alaska State Bond Commission, 414 P._.2d 546 (Alas. 1966).

:The court®s analysis 1in some, of these cases indicates, that.. expli-_

ext Ieglslatlve flndlngs regardlng the publlc purpose to be

-V *— mmln— «rfK V -» "V[IK»MB! «ll«H="H Il »!

served provide a basis for a court to uphold the challenged

spending.} See Walker, supra.
. [ .

A more dlfflcult question is whether Section 6 even applies |,
to the expenditures and borrowing of a public authority .j Most of
the cases assume, without specific analysis, that it does.
DeArmond seems to imply, however, that the borrowing of an inde—
pendent corporation 1is not the use of "public credit." The
Attorney General"s office may wish to pursue this point, since

-
the cases are not illuminating. In all probability, however,]
railroad spending 1is governed by the public purpose requirement,
and the State should certainly proceed on this assumption. J

Section 7. Section 7 of Article 11X provides:

The proceeds of any state tax or license
shall not be dedicated to any special purpose,
except as provided 1in section 15 of this
article or when required by the federal
government for state participation in federal
programs. This provision shall not prohibit
the continuance of any dedication for special
purposes existing upon tho date of ratifica—
tion of this section by tie people of Alaska.
The section has been broadly interpreted by the Attorney

General®"s office in a series of opinions stating that the section

applies not only to taxes and licenses, but to all sources of

/



revenuo, 1including, fox. example, natural resources revenues. See
May 2, 1975, Opp. A.G. It is not at all clear whether revenues
of an independent public authority would be covered by

Article 1IX, Section 7, or whether application of railroad reve—
nues to railroad expenses would constitute a prohibited dedica-
tion. It gfems Q9ﬂbthIN?hﬂL This constitutionaly.provisiqp,
would apply to railroad revenues, but it is an issue that 1is
worthy of further investigation by the Attorney General s office

t o lm IMHI-H 1 MK- |
The railroad mig@éuglso be able to fall within the "federal

r

program™ exception if the transfer legislation 1is drafted so as 1
to require the use of railroad revenues for railroad expenses. 1
Sections 8 & 11. Section 8 of Article IX rHows State debt
to be incurred only for the purpose of capital 1improvement and
only with voter approval. Section 11, however, exempts the bond."

of public authorities whose debts are not State debts from the

requirements of Section 8. IfT the railroad"s debts are, by Iaw,;f
not the debts of the State, the railroad would not be subject $0j
the reguihgments Qf Section 8.

3. mOther Limitations.

Article XII, &6 . Article XII, Section 6 directs the
Legislature to establish a merit system for State employees. It j

i N
is not.c_lear whether the constitution requires that the mdriRN
system cover employees of independent public authorities. The
present merit system, A.S. 39.2:5.010 et seq., contains a number

of exemptions (including employees of the Gas Pipeline Financing



Authority and unionized members of ferry crews); presumably, l

railroad employees could be similarly exempted.
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A_3.

In

Z Zoendix 2

Assumptions and Criteria for a State Railroad Organization

and/or state-operated railroad, the following assumptions are made
consideration of the Alaska decision makers:

10.

The Alaska Railroad is to be transferred to the State
of Alaska without direct compensation of the federal
government, but with indirect costs to the state for
existing liabilities and any requirements for capital
investments. n
The State of Alaska wishes to operate the railroad in
the most efficient manner minimizing the cost to the
taxpayers of the state.

The Alaska Railroad 1is an important element of the
state"s transportation system, and any state invest—
ments relating to transportation will be made with full
recognition of the importance and intermodal nature of
the railroad.

The Alaska Railroad can and will be responsive to

changing needs and opportunities for transportation
services.

The railroad revenues are to be used to provide essen—
tial rail service, maintain and improve railroad prop—
erty, and meet operational expenses.

The public™s capital investments are to be protected.
The rail service rates are to vremain competitive.

Public railroad operational subsidies are to Dbe
minimized.

Rail users are to receive good service to include ade—
quate service frequency, an adequate number of cars,
apprjpriate car types, and the like.

The Alaska Railroad 1is to cooperate with the state,
local governments, ports, businesses, industries, and
other transportation modes within established policies
and legal constraints.

evaluating the organizational alternatives for a state-owred

ior

mmé&L



After reviewing the Jlimitations of the Alaska Railroad as a
federal agency, it seems appropriate to set forth certain criteria for
the state railroad organization. The establishment of «criteria
designed to meet the rail service needs of Alaska will enable the
state administration and legislature to evaluate the organizational
alternatives subsequently described. Each organizational structure
can be measured by the extent to which it satisfies the following
criteria:

1. Ability to obtain and access to nublic and private
capital funds.

2. Management freedom for the railroad®"s operational
decisions within established policies.

3. Clear-cut lines of management responsibility and
accountability for decisions which are made.

4. Marketing freedom within established policies and
budgetary constraints.

5. Clear decision-making authority without a cumbersome
and bureaucratic process.

6. Separation of freight and passenger service functions
and accounting.

7. Ability to efficientlv procure necessary supplies,
equipment, services, and materials within appropriate
policies and budgetary authority.

8. Management capability to make long-term commitments
within established policies.

9. Management freedom to negotiate solutions to problems
and to take advantage of service opportunities.

10. Industrial development capability on Alaska Railroad
land.

11. Performance-based personnel management including the
direct ability to hire, fire, promote, train, super—
vise, and direct required railroad employees.

12. Ability to provide financial and other incentives for
performance.






Meeting of the Alaska Railroad Transfer Advisory Commission
December 15, 1982 - ATnchorage, Alaska

Commission members present:

Al Swalling, Chairman

John Bates, representing the Commissioner of Transportation
John Kelsey, Vice Chairman

Senator Jay Kerttula

Jim O0"Sullivan

Commission members absent:
Beverly Dunham
Rep. Bette Cato

Also in attendance:

Dr. David Olson, University of Washington

Captain Merle Adium, Port of Seattle

Yale Lewis and Gerry Johnson of Wickwire, Lewis, Goldmark and Schorr
Steve Soenkson, House Transportations Committee Staff

Other legislators present:
Mike Szymanski

Joe Flood

Walter Furnace

Mitch Abood

Chairman Swelling Introduced Dr. uavid Olson, Professor of Political
Science from the University of Washington.

Dr. Olson: I'm pleased to be here today. It was just a short month ago
when Captain Adlum and | came up and shared some thoughts and obser—
vations and experiences about this kind of an organization called a
public authority and I"m pleased to come back again arid to share some of
those same thoughts and some additional thoughts. I realize that the
meat of this session is to turn to Senate Bill 212 and review it in some
detail. I will try to be as brief as | can but at the same time try to
accomplish the purposes 1°ve come for.

Let me just say a couple words about myself arid how | came to the area
of research on public authorities. About five years ago 1 had completed
writing my fifth book and all the prior research had dealt with what 1
considered to be failed institutions of government 1n this society.
Whether 1t was looking at the atrophy of political parties, the uemlse
of participation through voting or bureaucratic operations at the
national 1level. Each of the books focused on a set of institutions that
fundamentally failed to accomplish the kinds of purposes that were
mandated to them. I turned and wanted to look at a set of institutions
that worked, to understand how they were organized, why they were
orgar.lzed, the way 1n which they.were organized, and how they performed.
My immedlated focus was on ports as public authorities. All seaports
handling general cargo in this country are publicly owned and most of
them are organized as public authorities. So what 1 have to say today,
is based upon the empirical record of the performance of ports as public



enterprise, public authorities, but in the recent period, the last year
end a half, 1"ve turned to look more broadly at public authorities. So
n<y purpose today is to offer some observations on how public authorities
are designed across the country and how they are organized in the lower
48 states and what differences it makes, what kinds of consequences are
forthcoming about how they®re organized.

I"ve attended a number of sessions like this including your own a month
ago and one of the problems that 1"ve seen in those sessions is that
they tend to be either or too narrow or too broad. Too narrow in the
sense of focusing exclusively on the kinds of budget systems that are
attached to public authorities, the accounting methods, the audit type,
the methods of depreciations, and in a sense, losing the forest for the
trees, looking a\: the (indesc) and not appreciating the larger theo—
retical questions that are involved the organizing of public author—
ities.

A second kind of problem is of the opposite, which is to say, to get
hung up on the very general questions that can stimulate a good deal of
emotion and precious little reflection. Most often this turns on the
question of public vs. private ownership of commerical firms, commercial
activities, and the resolution to that question often turns on the
ideological bias the values of those who make the argument about public
or private ownership. I want to turn to halfway house between the
minitiae and the very vague and general questions and look at the
question of organization of institutional design with respect to public
authorities. First, let me put public authorities in the context of
their place in American society by comparing them to what we are famil—
iar with. One point of comparison is with the traditional private firm
that is organized with stockholders as the ultimate decisional body who
in turn choose a board of directors who in turn choose chief executive
officers who hires management, who hires employees. Public authorities
have several things in common with the traditional private firm both
organizationally and in a larger sense in what they do. The most
decided point of commonality between the two is that they exist in
commercial marketplaces sc that the public authorities 1s partly related
to commercial marketplaces not unlike the private firm. Second point of
comparison is with the traditional, the familiar governmental agency or
department, where instead of stockholders are the ultimate decisional
body who elect officials who in turn appoint administrators, who hire
employees. What public authorities have in common with the traditional
governmental agency is their public ownership. So that a public authority
is essentially a hybrid between the private firm and the traditional
governmental agency. They draw part of their existence from the private
firm modiil to the extent that they are commercial enterprises that
operate In competitive marketplaces. They draw a part of their exis—
tence from the traditional governmental department in the sense they are
publicly owned and controlled. The essence of the public authority is
this unique hybrid combination of public ownership and control with
market orientation cf the public firm.

So, we"ll begin with the first order of question. Is a commercial
activity going to be privately owned or publicly owned. I take it with
respect tp the Alaskan railroad, and 1 suspect we"ll get into this later



on in the day, that the decision has largely been taken to organize it
as a publicly owned entity not unlike it"s current existence that the
private firm i? basically uninterested in picking up or operating the
Alaskan Railroad. And conversations with the Chairman of the Alaskan
Railroad Advisory Committee, it appears to me that there simply is not
that option available. So the first question is settled between public
vs. private ownership which gives rise to a second question.

If public, does one follow the traditional governmental department as a
means of organizing this commerical entity or creation of public author—
ity. Senate Bill 212 essentially says that it will be organized as a
public authority and there are consequences of that that | want to
develop in a moment but let me regress for one moment at this point. I
have rarely experienced the kind of emotional reactions to governmental
institutions as is provoked by the creation of public authorities. That
there is such deeply engrained entrepreneur! spirit and private market—
place belief system in this country that the very mention of public
authority raises fears about something unamerican, something so totally
unique, so totally unheard of in the American experience that it ought
not be entertained as an option. My digression 1ii historical in the
first Instance. Prerevolutionary war, many of our country"s transporta—
tion institutions were organized as public authorities. The King"s
highway, the post roads, in 1776, the Declaration of Independence but a
remarkable line was written by Adam Smith, the Wealth of Nations, the
intellectual godfather of conservatism in America. Smith argued 1in one
portion in that book that public authorities were one of. the three
functions of the sovereign. To Smith the sovereign had the obligation
of national defense, protecting the country from external aggression;

had the obligation of internal police force, protecting individuals from
their brothers; and the third function was the creation of public
authorities and he specifically mentioned transportation and education
as the arenas that fit his criteria where profit does net repay the
expenses or where it is so marginal that the private firm will not enter
to invest or to operate a commercial set of activities. This from the
intellectual godfather of conservatism in America. Beginning with the
country®s history and it"s origins, most of the transportation insti-
tutions were organized as public authorities whether it was harbors,
water ways, the post roads, the highways that penetrated to the west
through Appalachian such that if one takes a careful look at the role
public authorities in America"s history at the early period, 1 had
characterized them as American as apple pie and | think that historical
record stands.

What of their evolution and development over time? They have continued

to proliferate in number, in size, and in the share of the markets in

which they exist over the two hundred years of the country®s history.

They have been created during historically specific time periods such as

the great wars, World War 1 and Il, so a mass of expansion of public

authorities at the national level. They have also been expanded dramat—

ically during periods of economic depression. The 1930"s saw a prolif-

eration of post public authorities. Trey also have been created 1in

response to specific political reform movements the great reform move-

n ment at the turn of the century held as one of planks in its campaign



reconstitute the economic order of the society. The creation of public
authorities.

Allow me to spend one minute on one such institution on which you will
hear more detail about from Captain Adlum who is not only coimissioner
of the Port of Seattle but has in the last year and a half achieved the
status of the most tenured commissioner in the history of the existence
of"the Port of Seattle and can talk with a degree of detail about that
public authority. Seattle wanted the Transcontinental Rail line to
locate at its harbor. It meant a great deal to the city building
process in the last quarter of the nineteenth century. It literally
gave a way to James J. Hill and the great Northern, a monopoly over its
waterfront. The Great Northern which eventually did come to Seattle
organized and controlled the waterfront. It began to practice not
unlike monopolies elsewhere, monopolistic abuse through differential
rate structures, to its competitors or outright prohibition of the"
transport of goods across its lines from competing interests in insti—
tutions in the midwest. That gave rise to the great reform movement in
Seattle where literally seven to eight thousand people would gather
downtown and agitate for passage of a public authority for the organiz-—
ing of port district in the harbor so as to break monopolistic abuse in
this natural monopoly area. The legislature passed in 1911 and the
volume of trade that occurred across that waterfront increased signifi—
cantly in the period of public organization of the harbor through the
Port of Seattle. We may want to talk about the current period in more
detail as we get intf this session. But the first point | want to make
here is that it is simply indefensible.to say that public authorities
are not a central part of the political economy of the United States or
that they have not been a central part over the history of the country.

Allow .me to turn to what 1 consider to be core question. In the state
that you"re at, if you make a decision on public ownership as opposed to
private, if you go the route of public authority rather than traditional
governmental department. The key issue, 1 think, 1is whether or not
public authorities can effectively combine the hybrid qualities of
public ownership on-one hand and commercial orientation on the other.
Put it 1n different terms. Commercial orientation, marketplace orien—
tation, deals with the question of efficiency. Can a publicly owned
comriiericdl firm act in an efficient fashion. The conventional wisdom
is no. Efficiency is incompatible with governmental ownership and
control of commercial organizations. I"m going to argue that it depends
on how that entity is organized. The inducements that are offered to
management be competitive and efficient and the way 1n which the orga—
nization relates to the marketplace within which it exists. On the
other side of th*e coin is whether or not public authorities can also be
held publicly accountable. Now we .enter the gre*f debate. Efficiency
and accountability are usually posed as antithe® jal one to the other.
You can"t have an efficient market oriented entity in a commercial
marketplace that at the same time is accountable or controlled by the
political system or by the public. They are usually posed as inversed
to one another such that if you maximize efficiency you decrease ac—
countability, if you maximize accountabili+y, you decrease efficiency.



The unique quality of public authorities is the attempt to combine those
two principles of maximizing efficiency at the same time as maximizing
accountability. The way in which that is done is largely related to.the
nature of the organization that is created within the commercial market—
place within which it exists. The inducements to management, the reward
structure to management to operate in an efficiency manner in the first
instance that is to say they have to be given a degree of flexibility, a
degree of ability to adapt to market forces and to behave in business—
like manner without the consistent and direct intervention into manage—
ment decisions by the political system. At the same time as those
entities have to be made accountable by state oversight, by policy
direction, that does not intervene in the-day to day management de—
cisions that must be taken within the commercial marketplaces that the
public authority exists within. ,

Let me turn to the question of organization. Across the lower 48; one
of the curious things 1is there is a great deal of diversity in the
organization of public authorities. That organization, at time?, works
against either efficiency or accountability. Allow me to get ",pecific
with an Instance.

The Port of San Francisco was organizpj as a public authority in 1856.
From that point through to the first third of the 20th century, the Port
of San Fraruisco was the dominant port in California. It"s .organization
was not within the city of San Francisco or the San Francisco bay area
but the entire state of California, with the development of harbor
facilities in San Pedro Bay. Los Angeles, and Long Beach, when the old
bond issues were put to public vote, the competitive character of
Southern Californians was such as to vote against any GO bond that was
floated by the Port of San Francisco because it worked to the disadvan—
tage of Long Beach and Los Angeles so that over time the organizational
form came back to haunt the Port of San Francisco and its origins of
statewide organization was appropriate. It developed the capital that
was needed for the development of the Port of San Francisco, bit into
the 20th Century when L.A. and Long Beach began to operate harl or
facilities, Southern Californians simply voted against any issue that
would advantage San Francisco or Southern California, (indescj the Port
of San Francisco Vo literally be beaten in the competition for cargo by
Oakland and by it"'J cousin ports to the south, Long Beach and Los
Angeles. It's r.ot until 1978 that the state of California finally
relinquishes control of the Port cf San Francisco and gives it back to
the city of San Francisco and its not just coincidental that at that
point the port of San Francisco turns it"s first profit in 20 years
because there was a disincentive to profitability or to efficiency as
long as it was organized on a statewide basis because all excess reve—
nues went to the state o" California.

Here 1s a classic exan:;,e of an organizational design that was not
appropriate to the commercial character of that port. The decentralized
mode that currently gives expression to its organization is much more
appropriate and the results are predictable and are a matter of public
record that the port of San Francisco is simply more efficient and ,nure
accountable under 1its current organization.



Let me look at two areas of the internal organization of public author—
ities. One is the relationship between the commission, the policy board
and management. Last time up | characterized that relationship as
inherent abrasive. Conmissioners have a tendency to dip down into the
organization in management decisions on a day to day basis and vice
versa. Management has an inherent tendency to not carry out policy but
to set policy. The relationship between commission and management 1is
necessarily a war zone and within that war zone battles are waged where
"commissioners who are suppose to set policy and allow management to
carry out tend to want to carry out the policies that they set and where
management that is charged with the responsibility to carry out policy
tends to attempt to set policy as well. The trick organizationally is
to create a designed institution that mandates policy setting to the
policy board and constrains the policy boards tendency to wanting to
manage the firm and that sets management the charge of administering the
policy and not setting those policies. Captain Adlum will discuss one
institutional device that the Port of Seattle has developed. It is a
statement of that port"s purposes and objectives that singles out what
the goals of the organization are. The maximization of the (indesc) of
commerce, water and air, based on the commerce through the port dis—
trict. Secondly it sets out the policy board"s role of what the board
can and can"t do within the Port of Seattle. Thirdly, it mandates the
managerial function and gives a reward structure for appropriate perfor—
mance, for efficient performance, and a set of non rewards for ineffi—
cient performance. That is one way 1in which the war zone can be clar—
ified and where at least constraints can be placed on commissioners from
not trying to manage the day to day operations of the firms and con—
straints on executive and management from not trying to set policy. The
second area that | would characterize as the twilight zone is the
relationship between the public authority and its parental government,
Its sponsoring government. In the case of the Port of Seattle the
parental government 1s the state legislature. The parental government is
simply that agency of the government that gives rise to, that spawns,
that creates the public authority. Anything they create they can
abolish. Anything they create they can also give policy and direction
to. The twilight zone concept is intended to say we know very little of
the relationship between the parental government and Its creature, the
public authority. The greatest abuses 1n the twilight zone 1s where the
public authority does not follow the policy direction that is mandated
by the parental government. There 1is an equal tendency to ere where the
parental government attempts to dip directly Into the organization and
to set its day to day management on a (Indesc) basis. This 1is a very
fine line that we are trying to draw in the twilight zone between the
giving of policy direction and the holding of accountability from the
public authority to Its parental government on the one hand and a
sufficient degree of flexibility, autonomy, on the part of the public
authority to do what it is mandated to do and to be held responsible
through periodic checks on its performance. Let me conclude my obser—
vations with this comment. The tradeoffs that are traditionally attrib—
uted to efficiency as against accountability need not be a necessary, *
Inevitable relationship. Public authorities have proven themselves to
be simutaneously accountable and highly efficient. Part of my analysis
of those public authorities that do that, that are able



to accomplish that is the way in which they have *forked out relationship
the management and executive and the policy board in the war zone, and
on the other hand, the relationship between the entity, the public

authority, and its parental government. I presume that that is part in
parcel of what we are all here for today in looking at the bill 1in some
detail and 1 look, forward to joining you in that exercise. Thank you

for your attention.
ChaiiTTian Swalling thanked Dr. Olson and introduced Captain Merle Adlum.

Last ,Ime we were up we did point out and we are kind of doing it in
reverse this time but these ports and public ports have had some great
successes; however, each and everyone that has the successes some real
downfalls The Port of Seattle when started in 1911 officially rose up
to the Great Depression to be the second largest port in the U.S. second
only to New York and went downhill and downhill. There was a spurt of
business of course during WW 11, mostly due to the military and then it
went downhill again following WW Il and was in one the worst doldrums in
its history until the early sixties. During the early sixties it was sc
bad that, one of our leading TV stations did an hour long documentary
called "The Lost Cargo™. And it showed all of our empty warehouses and
the doors falling off of them. The people started to ask why? "The
Lost Cargo™ did get thei<- attention, they looked to the then port
commission and found that thry didn"t have the leadership that they
thought they should "hove. That commission hadn®"t hired the managerial
personnel that 1t took to do this work and there were even some inves—
tigations as to the propriety of how it was being run. This all led to
as | remember (indesc) Alan Hamilton report which was commissioned and a
study wa:, done of the whole system. Out of that (indesc) Alan Hamilton
report 1 think was a real turn around point again for the Port of
Seattle. Amongst the other things-that happened, a commission was
expanded from three to five. They were elected by the people of King
County and that was even expanded to where they were elected at-large
rather than by districts so that they were there to represent all of the
port and not some special purpose of the port. They did go out and hire
a new management. They let that management hire his department heads
and they did everything they possibly they could. Early after the
(Indesc) Alan Hamilton report they did come up with a document called
"Purposes and Objectives.” I believe the first one was in 1966 and was
done by one of the commissioners and adopted by the rest of them. We
lived with that until about 1973 and found out we st:1ll1 some abuses so
redid that and then feeling that this had worked so we*l 1in 1980 we
commissioned a committee very broadly representative, the League of
Women Voters, people from the city council, the county council, the
state legislature, industry and we really redid that and what |1 think we
have now is an optimum of how a commission should operate a public
utility and how they should direct the management of 1t and leave the
management to the people that they hired to do it. This, 1 am happy to
say now at least turning this 19th yeor | finished, | guess,, next week I
was appointed 19 years ago to fill a vacancy and has now put me in the
longest tenure of anybody there. I think my whole life has bean in
transportation. I started coming up here to Alaska, and a great deal of
it has been with Alaska, about 40 years ago. But the thing that we have
seen as bding real important had not been just the decision of hiring



management, you®ve got to go out and find out what your port is capable
of doing. And we got a long-ways from the waterfront from the Port of
Seattle. One of the things we recognized early on is that the Panama
Canal was having real troubles. And after WW Il the ships are getting
bigger and bigger. So we started developing and working with the rail—
roads, what we called the mini land bridge and the land bridge and we
just plain by passed the Panama Canal. We installed equipment to meet
the newer and faster vessels across the Pacific ocean now as fast as six
days. We couldn®"t even get the material from Yokohama to Seattle in
time by courier* so we installed a satellite system. Now all our
material ct les by satellite right to our computer room where all the
bill of lading are done so that*when that vessel arrives we :;now which
boxes are going by unit train across the country or going by truck or
what ever else goes with it. So it becomes a very highly complex thing,
where one port even enters into trucking agreements so that we can stay
competitive with other ports on the pacific coast. This 1is an ongoing
thing that we are trying to learn what is the best that your port can
accomplish. We now rank number one on the pacific coast and number two
in the nation, number five in the world. We enjoyed a triport seminar
last month in Rotterdam with our sister city of Rotterdam and
Copenhagen, two of the largest container ports in the world. There we
shared experience of how we can build better and better mousetraps to
beat our competition, Rotterdam has its competitor right nexc door Iin
Amsterdam and we have a little place called Tacoma to the south of us,
that spends all of its time not looking for business but how it might
steal purs. -So there always problems that have to be met. Some can be
met by regionalization. Back on the east coast, the New York Port
Authority which 1is now in existence was previously made up of several
small ports both in the State of NY and in New Jersey. They not only
combined all of their ports 1n the state into one but the two states
joined together, they have what is known as -the 51°st state and the New
York Port Authority handles just about as much money as any state 1n the
Union and a lot more than some of the others. So there are a lot of
problems 1n this and what we are trying to do is come up here and hope
we can share with you how we solved some of our problems as they arose.
When 1 first came on the port commission we didn"t have contracts with
labor unions. But we resolved satisfactorily and to my knowledge we
have never been tied up a minute since we did that, we were tied up
several times. IT we can be of any help in any way sharing this expe» -
ence with you and passing it on, because we look at Alaska from our
region as our number one customer. You still produce for us about 21%
of our business so we are just more than happy to help in any way we
can. Thank you.

Chairman Swalling: Thank you Captain Adlum. Early on in one of our
very first meetirgs of the commission we tried to narrow cur- goals. One
of our decisions was that this commission had no business or status in
Washington, D.C. 1in watching the progress of the bill that would turn
this entity over to the state. Our commission was narrowed when and if
we get i, how will be will run it. However, we are all interested in
what"s happening there. Steve Soenkson from Rep. Cato"s office has just
returned from Washington. He has kindly consenf”d to bring us a brief
update of the status of the legislation arid he might even care to make a
prediction.



Steve Soenkson: I"ve never liked trying to forecast weather and 1 don"t
think I1"11 make a straight prediction on the railroad here either. To
give you a little background on myself, 1°m staff assistant to the House
Transportation Committee and I work for Representative Cato on a variety
of transportation issues and | worked with SB 212 when it was 1in the
House Transportation Committee and I1°ve been working with federal
legislation also back in Washington. In Washington, 1"ve worked with
David Rogers of the Senate Advisory Council, Mark Hickey with state DOT
and more recently with Dave Walsh for the Sheffield administration. We
have also been assisted by Tom Allison who is seated in the back of the
room. He 1is with the Federal Railroad Administration assisting on the
transfer and getting information together on the state level and also in
Washington, D.C. Our role has been to help gather information to
legislators and to work with the Congressional delegation in Washington
on the transfer. In general do research and analysis on the issues
relating to the transfer. Were we"re at right now, the transfer legis—
lation is on a siding, it"s on hold at this time. As many of you have
heard and has been printed in the media, Sen. Howard Metzenbaum from
Ohio has a hold on the bill at this time preventing floor action.
Discussions are preceding with him and with other Senate members at this
time on the legislation and its hoped that that legislation can be
brought up before the conclusion of the lame duck session. The lame
duck session was originally scheduled to be completed by the end of this
week, but I1°ve heard that that has been extended at least through next
week and there 1is also the possibility that the session will be con—
tinued after the Christmas holidays. Time 1is very important on this.

We are getting close and down to "the wire but we should know in the next
few weeks how its going to come out. As far as the legislation itself,
its in content and the objections to the legislation remain the same
through all these discussions. There have been quite a few discussions
with the House Interior Committee which has particular interest in the
legislation now. The House and Senate Commerce Committee in the Con—
gress that have been working with the bill all the way through and those
kind of discussions are proceding also. The legislation is on hold and
if time can work with us for a change we will have a federal railroad
transfer bill.

Chairman Swalling: Thank you Steve. Tom, 1 dvdn"t see you come in. Do
you have anything you care to add to Mr. Soenkson®"s remarks?

Tom Allison, FRA: No I really don"t have anything additional. I think
Steve did a good job. The primary problem that he alluded to which is
time. There may not be time in the lame duck session to pass the
transfer bill but there is some chance. We won®"t know the answer to
that for at least a week or more. I can tell you from the view of the
Federal Railroad Administration if passage in the lame duck session is
not successful that certainly our goals of transferring the railroad to
the state do not Change by the fact that we are getting anew Congress
in January. Certainly will be pursuedat that time. The problem that
we are facing now (indesc) the abilityof even one member to hold up the
legislation. The time encumbrances will not be present so we will not
be present so we will continue workingon the transfer of this railroad
to (indesc - end of tape).



BREAK

Copies of SB 212 were passed out to each table during the break.
Chairman Swalling introduced Yale Lewis of Wickwire, Lewis, Goldmark and
Schorr of Seattle.

Yale Lewis! First of all, its a pleasure for Mr. Johnson and | to be
here. This 1is a project that we have extraordinarily interesting. My
firm, though it is a Seattle firm, has been involved in legal matters 1in
the State of Alaska for a long and its a pleasure to be able to offer
assistance in something that we think 1is so important to the state. Let
me give you a little bit of b-:kground on the two of us. Then 1"d like
to explain how this bill was developed. The procedural processes that
led up to this bill and what we were asked to do and how we attempted to
do it. First of all, 1 graduated from college in 1962, in economics and
went into the Navy for four years where 1 was a submarine officer worked
for Southern Railroad, then went to law school, came out to the pacific
northwest, worked for a federal judge in Oregon for a year then began
practice in Seattle. My principle areas of interest have been advising
various groups of people, either public or private who wanted to under—
take some new project or convert some project offering advice on various
ways to structure the new entity. Sometimes our recommendations are
that it should be for profit, sometimes it should be a governmental
agency and sometimes a public authority. We have had significant
involvement in railroad law over the past 3 or 4 years as well as public
land law. Gerry Johnson and | were involved in the Milwaukee Railroad
Restructuring Act in which we were retained in that case to represent
the State of Montana which was interested in trying to preserve the
Milwaukee Railroad lines across the western states. We were involved in
the Staggers Rail Act and appeared in a-number of ICC rate regulatory
processes. | am a practitioner before the Interstate Commerce Commis—
sion. Mr. Johnson, p;ior to coming to our firm was first legislative
then administrative assistant to former Sen. Magnusson. He also In his
further experience worked with private developers in Seattle and worked
as a legislative aid to the Seattle City Council. We represent seven or
eight public authorities in the Stv J Washington and we are currently
advising the City of Seattle, the City of Olympia and the City of
Taccoma 1in possible tax syndications of a variety public buildings and
ways 1n which the public entities in cooperation with the private sector
can get some new capital for their capital projects and at the same time
blend with the private sector and pass to the private sector certain tax
advantages that public bodies can-"t take advantage of. Often they end
up looking for something likea public authority for the railroad that
you are considering here. We were first contacted in late spring of
1981 when the attorney general called and said that 6 firms were being
contacted that had railroad expertise and asked 1f they would be Inter*
ested in representing the State in this particular process. We said
that we were extremely interested. We submitted resumes®™ and there were
interviews and we were ultimately selected by the attorney general to
represent the Department.of Transportation. So from the beginning there
was some ambiguity as to who our particular client would be. We were
advised that there were a number of strong interest groups in the state
that had very strong interest and feelings about the subject- and we were
warned of that. Subsequently we worked with a three persoi. policy



committee, the attorney general, Jessie Dodsen of the Governor®s office
and the Commissioner of Transportation. They had an additional staff
with whom we worked, but the three of them made policy through the first
year or so. When the legislative session began last year we were sort
of loaned or turned over to the legislature and began working with the
legislative leadership. So from a traditional lawyer-client perspective
our client throughout this has been the Department of Law, the Depart—
ment of Transportation, the Governor and the Legislature. As you all
know, all of those entities don"t necessarily see the same way on
anything and there was a lot of disagreement among them on particular
issues of this bill. We tried to handle this by simply pointing out the
questions that had to be answered, trying to advise on the consequences
and having somebody else fill in the blank. Often the blank was filled
in daily, different ways. We have a stack of drafts of the legislation
about like this (hand two feet off table). If one were interested, one
could go back and see the alternatives that were rejected along the way
along with some notation as to how they ended up Deing the way they are
now. We were asked to advise the State, first of all on the entity, on
the issues that had to be answered and assist in the drafting of the
state legislation assist in the draft of the federal legislation and
attempt to make them consistent. The other thing that would be helpful
in a general way is to share with you the policy of that committee, the
Governor, the attorney general and the Commissioner of Transportation.
There were ten of them:

(1) The State should be insulated from legal and financial liability for
the railroad®"s tort, contractual and debt obligations and liabilities.
(2) The State Itself, as distinguished from the railroad, should be
insulated from Interstate Commerce Commission jurisdiction and regu—
lation. What that meant is that the railroad entity was to be set up in
such way that _there would be an independent entity to be regulated by
the irC so that the ICC didn"t get an opportunity or be required to
review all the State undertakings as it would have if the State itself
were the railroad operator.

(3) The railroad entity should have an independent capacity to obtain
tax exempt finance.

(4) The State operating subsidies to the railroad should be precluded.
(5) The State should have the ability to enter into service contracts
with the railroad. The State should also be able to invest in capital
improvements for the railroads facilities and rolling stock, and for
track expansion and major rehabilitation. If you notice, the dis—
tinction was made between state involvement in operating subsidies and
state

involvement in major capital expanrions, rehabilitation programs.

(6) The railroad should provide the best possible combination of high
quality and low cost transportation.

(7) Railroad operation should be insulated from political pressure
generated by the railroads competitors, suppliers, shippers, lessees,
lessors, and of course from the state legislature itself.

(8) The railroad should be subject to state oversight an<i intervention
only on narrow, specific areas. One, to prevent insolvency. Two, to
insure continued service. Three, to require or preclude expansion or
substantially change! service levels. Four, to prevent borrowing debt
that can endanger the state®s borrowing capacity.



(9) Transfer of the railroad should be accomplished in a manner that
would cause the least possible .disruption to the state employee pay,
benefits and retirement system.

(10) The relationship between the state and railroad must conform to the
state constitution.

As we began on the first part, the first thing we were asked to do was
to advise this policy committee on the substantive issues and decisions
that would have to be made by the state as it made a decision on how to
set up and operate the railroad. In that context we reviewed first the
draft Senate bill that had been introduced the previous session by
Senator Kerttula. We were given and reviewed carefully something called
the Statewide Rail Systems Study which was commissioned by the State.

We referred.to it as Bivens 1, Mr. Bivens and John Gray of Wt
University of Alaska worked on that for the State. They did a subse—
quent. that we referred to as Bivens Il. The third was a document
entitled "An Assessment of the Alaska Railroad Ownership and Operational
Alternatives” which was published in July of-1981. A study had been
arranged for a conmission by the state legislature called "Alaska PubVk
Corporations: A Framework for Assessment™. Those were the principle
documents and we relied upon for our subsequent work. We obviously
looked at scores of other articles we have. We have bibliography that |
would be happy to share with anyone who 1s interested in that much
detail. The way wa then broke up the area that needed to be the subject
matter area into five broad subject matter areas. The first one was land
and property issues. Obviously the most important thing.that was going
to be transferred was land with Improvements and personal property,
typewriters, rolling stock, locomotives. The property would be encum—
bered by leases tht're would be options and all of that type of thing and
we were asked to advise .in how the state could figure out

what it was getting from the federal government and how the state should
deal with that broad category called property once the state got 1t.

The second broad issue was the regulatory issues. What would be the
regulatory framework for the railroad once it was transferred to the
state. Would it make a difference what form it was organized under?
Would that effect the regulatory Issues and climate? There were broad
employee issues running from simple- things like transfer of personnel,
of records, issues involving labor unions, the right to organized, the
right to strike, personnel systems, pensions, profit sharing, the whole
works. There were tax Issues, those state, federal, local Issues. How
would the form of organization effect the entities tax status under
various local, and state and federal tax laws. And last, the simple
entity issues. Sc there were five broad areas. We divided the work
product into those five areas and comparing lists of questions that
needed to be answered without any regard to what the answer should be
and began working with the state staff with the policy committee. We
drafted preliminary memoranda that identified the issues and the conse—
quences of various decisions. The draft memoranda were then circulated
and reviewed with a variety of state departments, the Attorney General®"s
office, the Governor®s office, the Department of Transportation, rail—
road management, railroad employees where appropriate and various
interest groups in the state that we were directed to consult with.
During the course.of the consultation various people met with and
received comments from the State Chamber®™ of Commerce, Fairbanks,



Anchorage Chambers of Commerce, Commonwealth North, Resource Development
Council, Railroad management and leadership of various unions that
operated on the railroad property. I think that is it in a general way.
We are prepared to do now is go through the bill after to responding to
questions that might be asked now. Chairman said that there might some
people that simply wanted to get answers to specific questions then
leave. We will answer these as well as we can now. At the conclusion
of that | thought we might go through the bill on a section by section
basis. Mr. Johnson and I will alternate going through the bill trying
to identify the critical 1issues and explaining how they came to be.

Some of them we as lawyers had opinions on that we thought that there
were very significant consequences and we advised the people we were
working with 1in those instances. Most of them we simply identified
issues, question marks and did not supply the answers ourselves. We
have some recollection of how the answers came to be or the rational for
them. There were lots of them that we would be indifferent to in.the
sense of offering advice. How much should commissioners get? That was
simply a blank. How many commissioners should there be? 3? 5? 15? Who
shculd be the composition of the commissioners? There were issues such
as the separation of power concern between the governor and the legisla—
ture. We were Very sensitive to those and basically tried not to take
an issue on those. We were representing both the executive and the
attorney general and we were cognizant there was a dispute and we made
an effort not to characterize answers that would appear to weight that
overall struggle that has been going on here ever since statehood.

There are some issues such as the appointment power of the governor, the
relationship between the governor and the legislature to initiate action
that we can simply identify to you as issues and explain why they were
solved the way they were. There were other issues involving tax conse—
quences and regulatory consequences that we had more precise legal
judgments about.

With that introduction. 111 turn this back over to the Chairman.

Chairman Swalling: Is there anybody in attendance, who has read the
bill and who has a specific question that they would like to address to
Mr. Lewis?

Jim Harla, Anchorage Chamber of Commerce: Thank you very much for
coming to the State of Alaska. I think you comments have very informa—
tive and provide some background information that we have not had at
least from our viewpoint. My question is: What thoughts or discussions
went on with regard to p 7jcing the railroad into private ownership,
either initially, or midterm or long term?

Lewis: That issue was constantly if not on the center of the table
lurking in the background and was reviewed constantly. When we started
we were going to do a analysis of all three alternatives, a full blown
analysis of all the consequences of all the different-consequences of

the three different forms ov organization, a line agency, private
ownership or public authority. However, we were asked, because of the
press of time to concentrate first on the public authority alternative,
in part because that was the conclusion reached by each of the predeces—
sor studies | mentioned, Statewide Rail Systems Study, Bivens |1 and 11,
and the Assessment of the Alaska Railroad Ownership and Operational
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Alternatives. It was | think perceived by the people we were advising
as an open question but that the most likely conclusion would be a
public authority and so we were directed after some initial discussion
to focus on that one first with the understanding that if time permitted
we might be asked to go back and do the same type of analysis on either
of the other two alternatives. My .impression from listening to dis—
cussions however, was that the concensus of the people we were working
with seemed to be that simply in the short period of time was not that
the most likely alternative would not be private ownership at least at
the outset. The state bill does not in any way preclude private owner—
ship. In fact there is a specific provision for private operation. It
is very short in terms of the amount of language devoted to it but it
clearly provide without any additional legislation the alternative for
private operation. I think that the decision was that if the railroad
and all its property were actually going to be divested by the state,
that the legislature itself should make that decision. The state bill
that"s before you gives the commission or the railroad authority the
legal power, without going back to the legislature to contract with the
private sector for operation and management but it would not permit the
railroad authority to commission itself to divest the state that proper—
ty without going back to the legislature. My 1impression again® was that
there was no sentiment either in the legislative or executive branches
for giving the railroad authority the right to divest the state of the
property without putting that issue back to the legislature. So the
distinction was made with this bill between private operation and
private ownership. The legislature reserved unto Itself the issue of
ownership. Mr. Johnson has pointed out the federal bill also conditions
the transfer that 1t be operated by the state and those provisions
change. One of the things unfortunately, that has happened, 1s when
somebody in the state says that this railroad could make x-hundred
million dollars and be very profitable then congressional people from
other states say "if the railroad is so profitable then the federal
government 1s not going to give it to the state of Alaska but will sell
it". The Congressional debate to some extent goes the opposite direc—
tion from comments made here. The bill as of the end of the day yester—
day, though had a restriction on ownership and required that the state
operate 1t for at least five years.

Harle: Thank you for your comments. I have one other general type
question. In general, some of the discussion o/ what we refer to as the
old Senate Bill 212, the nominal 55 page or so version, much of the
justification for Its length has been that most of the statements in
that legislation are required by law. Would you comment on that state—
ment and maybe explain your feelings on how much of bill is required by
law?

Lewis: I"m sure what the statement "required by law" means. I think
the state could in fact simply set up a commission, turn the railroad
over to 1t and conclude. And that would be a lawful piece of legis—
lation. Maybe what you®re referring to 1s there are issues that have to
be answered. They can ”be answered either in lawsuits or by the legisla—
ture.



Harle: What 1"m referring to is that due to the fact that the railroad
would be either a public corporation or some subsidiary of the legisla—
ture. Due to that fact, that there are certainrequirements of law to

protect its operation, to manage its affairs.

Lewis: I think I understand what you mean. If it were going to be
turned over to the private sector, it could be just sold. There could
be a bill that said that we will sell the railroad at public auction.
That is all the legislature would have to say. Then the way that the
private entity would be operated would be effected by all the other
millions of laws that affect the private sector operation. Ifit 1is
going to be a state owned railroad, state owned property, thenas a
public agency there are a wnole raft of other pieces of legislation that
affect it. At that point if this legislation doesn"t deal with specific
issues then people will turn to the laws th-*~ affect the state 1in
general. For example, this bill exempts mum of the railroad®"s opera—
tion from the state®s Administrative Procedures Act. And in its place,
it attempts to draft a less restrictive and shorter provisions. The
bill could have simply referred to the Admin. Procedure Act and this
bill would have been very short. But then the whole of the Admin. Proc.
Act would have replaced that which 1s here. The same way with conflict
of interest, with constitutional provisions. Your constitution is very
short. It talks about the number of departments that can exist in the
state and the agencies have to be in one or the other and there are a
number of state supreme court decisions and a lot of litigation dealing
with that. We tried to take all of the things that we knew had to be
answered, either by this legislation or by the existing legislation and
tried to ask the policy committee how they wanted those questions
answered. If they said "we are quite content with the existing state
law” on conflict of interest, public disclosure, or open meetings or
Administrative Procedure Act, or those kinds of things,, then this bill
simply adopts those. Where the decision was made that the existing
state purchasing, bidding laws were too restrictive for the railroad
then we attempted to draft less restrictive provisions and put them here
so-that there would not be any doubt about when somebody came in said
all public agencies have to bid and rather than leave that open for a
lawsuit we tried to deal with those particular things here. That"s an
example. The public open meetings act is where we should air those kind
of things. I*m sure we left some out which the local lawyers of this
state will be delighted to find out. There will actually be litigation
about this but we tried on the basis of our experience to go through and
have the leg Mature specifically answer everything that is normally
litigated about. One, we also, and | have a copy here, in the course of
preparing this we took the provisions of the Alaska Code that would be
applicable 1f we had not granted a different onu in the bill. If you
put those on a bar graph and you took all the words in S 12 it would be
about that high and 1f you took the existing legislation that is excluded
by thesa it would be something about like that. So, it is long but the
effort was made. The reason it is as long as it is was an effort to
draft lesser restrictive prdvisions to the existing state legislation
that would presumably be applicable in lieu if this legislation were not
adopted.



Harle: Could you realize then, and it would be very subjective but
could you make a general estimate of how much of the old SB 212 related
to the required legislation in the nature you just discussed. The 55
page version.

Lewis: The one the legislature was considering at the end of the last
.session?

Harle: That"s right.
Lewis: Your question again?

Harle: In terms of that bill, how much of that bill was required due to
the fact that it was a government or public authority? How much of the
legislation, in an effort to streamline the legislation that may be
required was the total content of that legislation. I"'m looking for
just raw numbers in terms of 70% of the legislation was required to
streamline the existing laws of the state that apply to the railroad.

Kerttula: While you"re answering that question, 1°d lik« to point out
that there are two or three items in this legislation that pertain to
errors or oversights or mistakes that were made 1in previous port author—
ities that we wanted to avoid. Of course, that takes a page or two or
three. For instance, not only do you not want political 1input directly
involved in deciding what the railroad is going to do out political
bodies, you want reverse. You want the railroad to perpetuate itself as
has been accused in the New York-New Jersey port authority. You want to
perpetuate something that®"s (indesc) hot public interest or just in
their particular interest by virtue of law being buying and selling
legislators and so on and we wanttj to put a strong exclusion from that
particular experience. There are things like that that occur in this
bill that add to number of pages but if you got into it you would see
the reason and you would probably want to keep it.

Harle: No, my comments, Senator, aren"t related to the length of the
bill. That"s probably been an overstatement that has carried on in the
past. The concern relates more to how much structure a public corpo—
ration requires as opposed to a private operation with limited controls
by government.

Lewis: If the provision here were to sell the railroad and simply set
up an agency to receive title to the federal property and then sell it
to the private sector, it could be very short. I don"t think that"s

what you"re asking but I"m not really able to answer.

Harle: We"re discussing an issue and a policy and 1 think your comments
are very well taken and 1 thank you for them.

Lewis: My comments about the. federal legislation to which 1 really
intended to defer to him later-, Jerry was going to give it after we"ve
taken these early questions. Give a brief comparison between the
federal legislation and the state legislation. The provision in the
federal legislation that relates to resale by the state at the end of
five years is a much more complicated provision. I gave you a condensed



statement that could be construed erroneously. Basically in a more
detailed form it talks about whether the state sells it for a profit
over it receives more money, a ratio between assets and liabilities, a
transfer, the state receives from it. It is not a prohibition against
transfer and also that was sale having to do with operation. So, what 1
would like to do is retract what | said earlier deferred to Jerry
Johnson to cover that and the part of our presentation we had intended
to deal, with federal legislation.

Chuck Smith: I"m representing myself as a long time interested Alaskan.
I"ve been interested in the Alaska Railroad program since the late 40°s
and early 501s when I worked with the railroad. First of all, 1 would
like to thank Senator Kerttula for putting together this very interest—
ing forum. Last month"s forum with Captain Adlum and Professor Olson
was very interesting and informative and it certainly served a service
bringing that to us to tell us a little about public authorities. -My
area of concern or interest is in the governing body of the Alaska
Railroad in the public authority area that Professor Olson spoke about
and that you have alluded to also. I preface these remarks to Mr. Lewis
and Professor Olson and perhaps even to Senator Kerttula.

Speaking in relation to this commission management concept of governing
where we have the policy body which is the commission and the management
who are responsible for implementing this policy | would assume under
this arrangement that the commission would be appointed by the governor
with legislative approval with the commissioners probably serving on
staggering terms to assure continuity in the body of commissioners. I
would wonder if we could not draw a parallel with some public author—
ities that we have in operation today in relation to this public author—
ity or Port of Seattle that had been discussed quite extensively in the
last meeting we had last month. Is not the public school system today a
parallel of what has been discussed here with a school board that is
elected by the public operating as a policy body dealing with the
management school administration. I had to chuckle when Professor Olson
mentioned with this type of arrangement it very often develops into a
wai zone. This is very. Those of you have followed school operation
since statehood that very often there have been war zones because of
this. But the question 1is 1is this not a parallel of what has been
discussed and proposed. 1Is that not a parallel of what we have as the
governing body in our public school system?

Kerttula:. | can say that there are some relationships we"re discussing
here. One thing 1is, constitutionally and I know I°m interfering in a
way, constitutionally 1 don"t believe the legislatuic has the right of
confirmation of the railroad ccmmissioner appointments by the governor.
We think we should have and think there®s some good public interest
having it but we"re not at all we do have. That"s a question yet to be
answered. I presume that the legislature doesn"t have the right of
confirmation of those particular people. The school board concept that
you mentioned and-1 suppose you both knov: it"s kind of a superficial
way, there are some relationships at this level 1 suspect between the
board and the management. Mr. Kelsey asked me would the legislature
interfere, and that was our conversation, and | too noted that in the
University of Alaska, in our state school boards, we don"t interfere



except at times of budget. This case | don"t think we._have particularly
have them with the railroad. It has it"s own. It may come to the
legislature for an appropriation for new construction or something but
by and large it has its own area of hopefully reaching a break t/en
point and not coming to the legislature for funds like other public
entities would. I don"t think we"ve tried to interfere with the rail—
road operation at least at this stage of our development at all.

Lewis: I can elaborate on that. Very briefly, and we"ll go into this
in much more detail. This particular bill makes it very difficult. It
narrowly prescribes the things the legislature cun do and it carefully
prescribes the form in which the legislative oversight or intervention
has to take form. So, there is a pyramid. Three tier approach. This
bill vests authority in the board of commissioners and then it deal 1in
some specificity with relationship betwee;. the board and management a
lot” more specifically than one might gather on a first reading and it
requires the board to delegate a fair amount of managerial responsibil—
ities to management and it reserve? lo the board certain things that the
board has to approve itself. That"s to make the board be accountable
and responsible but delegate most things and this bill delegate most
managerial decisions to the management as in a normal private corpo—
ration with a board of directors has responsibility and delegates to the
chief executive officer. It also very specifically describes the
relationship between the board and the state legislature. We"ll go over
that in detail. But there is no way that the state legislature can
intervene in the managerial recisions which this bill delegates to the
management. Meaning management like chief executive officers and
operating officers. They have to go through very formal processes and

the state itself can only reach the commission. It can- not reach
management.
Chris Gates, Port of Anchorage: I appreciate you ~ing here very much

and for the opportunity to convene such a forum, for those of us who
have been trying to stay abreast of this particular piece of legislation
for the last two years, you“ve just tripled my knowledge on the way that
the legislation was.put together and |1 appreciate you relaying the facts
that in fact there was a policy committee and that they were given ten
directives to start with. I guess my first question 1is were you given a
specific directive as to land issue, especially native lands, as far as
the Alaska Railroad were concerned and how those were to be addressed by
tne state?

Lewis: Yes and no. Actually, 1"m glad for the opportunity. I should
make one other thing clear which I should have done earlier. We did
not, because my firm has represented the Arctic Slope eskimos since a
long time ago, we made it clear that we felt there woulo 1iea conflict
of interest that would preclude us from advising arepresentative in the
state in the native issues themselves. And, since that time, the state
had as land commissioner and other people who were well versed and
competent in that area. We did cur best to maintain an absolute strict t
separation between the discrete Issues between the railroad and the
native corporations or villages that railroad property went through.

That was done by the commissioner of Natural Resources, land. We dealt
with all of the other land issues. Now, so with respect to the other
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land issues that did not involve the native corporations. We asked what
the state was getting. There had never been a survey to this day. We
advised the state to hire appraisers end people to go out and survey the
property. In fact, the state hired otter people to do that and a very
extensive survey, not survey in the sense of survey instrument, but a
property, document survey has been donf in which we assisted and took a
major role 1in going %0 the various state and federal agencies and
looking at the lanii document. And, basically, the way the railroad
property worked originally, if there was a certain recognized right of
way and it was presumed that people could mo**e or less tell whe”e that
was from the railroad. You looked x rumber of feet this way and you
looked x number that way and where the tree lines where or whatever
there was that was the railroad property. So one of the first things
that we recommended in a very absolute recommendation, we said you have
to determine what it is you"re getting. You do that first by document
and we can do the document searches foi you but you need other experts
in document searches who can develop these further and then at some
point somebody goes out with surveying equipment and surveys property.
Now there are hundreds, thousands of leases, easements, recorded,
nonrecorded property that has come and gone, all the homestead laws, all
the townsite laws, all of the laws that the state operated under have
effected railroad property. You just know if you deal with real proper—
ty in Alaska that they effect them. There®s no where that says these
statutes effect them. That survey is still ongoing. We recommended the
inventory be computerized and turned over to the state by the Federal
Railway Admini.tration ahead of time. We identified at the end of this
a number of property issues and areas that would belcontroversial.

There were leases that have leen entered into over the past years. Some
people think they®"re gccd leases, some people think they®re bad leases
and tZ.ere are will and property improvements that have not been con—
structed on land that would appear to have been leased by the people who
made them. So, we basically pursued and attempted to pursue a systemat—
ic inventory, a physical inventory, a document inventory and a legal
inventory of the consequences of these various operations recorded and
unrecorded.

Kerttula: If 1 could touch base just slightly on this issue, too.
Remember this is all federal land essentially so you could put the
railroad where you wanted to. It went at a 90 degree angle to my piece

of property. Everyone of us has experiences here"on the edge of
Anchoraae where expensive housing is overlooking a very narrow
riglt-of-way on a track. We went back to Washington D. C., twelve state
senators, and we invited some members of the House. The majority of the
state Senate.# There were other meetings on the east coast at the time
so we could get that number together to go back and talk to the senators
on the transfer part of it. Of course this dovetails in, the acceptance
of management that would dovetails in with the transfer. We developed
the slogan, the bottom line of which was, if we had all the liabilities
of the railroad, we wanted all the assets and that the native corpo—
rations that had some theoretical claims during the transfer moment
under Section 3(e). We wanted them to get their claims settled out of
other lands, other federal la"ds but not the railroad lands, not the
gravel, the dense rock, or the staging areas in Anchorage, or other
values. The railroad would not be acceptable, 1 don"t think, if we had
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to buy and rent, buy gravel and rock, and rent space for staging and the
various areas of Seward, Anchorage, and so on and Fairbanks. We have,
fairly pitched battle and I1"m philosophically implying in a different
direction in regard to the arguments 1 had to pose dealing with the
native corporations and I got for a little while somewhat heated. I
think since then they®"ve recognized that the future of their export it
is necessary to keep this railroad viable and | think they®ve withdrawn
a lot some early positions but not entirely. But we did reccjnize in
the transfer legislation the need to be certain that we didn"t up front
destroy the railroad in its infancy before the state acquires Iit.

Chris Gates: Thank you very much andl know we"ll be getting into
detail discussion of the provisions andlook forward to that. Professor
Olson, do you think that the provisions of SB £12 adequately address the
efficiency vs. accountability issue?

Olson: When we get into "ome of the specific provisions | happen to
have several questions that | want to raise. They are more on the
certainties at this point than problems and they are at the margins. In,
terms of the core of the document of the relation®nip of the parent
government, the legislature, the entity, which was one set of my com—
ments, and in terms of the relationship of the board to the executive
and to management, | think that this approximates the kinds of con—
ditions that you want to begin with and when we get into the specific
provisions | want to make that point but also raise a couple of issues
that frankly that are not self evident in the bill. What they mean,
they may be in the language of the law which 1 am not an expert on. The
general response of the question is 1 am impressed with this bill with
respect to the two areas that | raised cautions flags about.

Gates: Mr. Lewis, will you be disposing of any documents or bibliogra—
phies or any directions from the state to your firm regarding this
legislation in the near future?

Lewis: We, 1 think, would not ever be doing that. I would assume the
governor or the legislature might. We had a, even though it was not
clear, whether our clianc was the executive, the legislature, or the
attorney general, we had attorney-cllent relationship and did our best
U point both sides of the issues so there were areas were we said 1f
you take this alternative there are consequences which could be harmful
and if the state choses, sometimes that was on both sides, we said you
have two alternatives and they both had bad consequences and here they
are. The state at some point will chose one or the other of those two
alternatives. If they chose to release a document which we pointed out
the liabilities attached to the form they took then that will be their
perogative but we do not have the power to breach the attorney-cllent
privilege that is maintained by the governor and the legislative lead—
ers.

Gates: Thanks for your time.

«
Kerttula: I think it should be point out to that Ken Shc-ppara and Al
SwalUng position of interested of public citizens with a great Q”al of
knowledge of the railroad brought to several of the legislative Iroup,



including myself, brought to their early attention some of the problems
we"ve just discussed and thought it v/as necessary to resolve them before
the state accepted responsibility for the railroad. They"ve been
several years, at least two years, bringing to my attention some of the
problems before, they were appointed to an official body to help resolve
and make recommendation. They just diJ it as public-spirited individu—
als.

Jerry Ward, Representative-elect, Alaska House of Representatives: |
need to clarify one point here that 1 have questions on concerning the
actual chemical make-up of the public commission as such. I notice that
we had a fairly learned gentleman that has been serving on the Port of
Seattle and 1 another person, a friend serving on the Port of Tacoma and
I understand there"s some conflict there. Nevertheless, those are
elected positions, am 1 correct.

Adlum:  Yes.
Ward: And, within our formula here, 1 do not find and | have to plead
that 1| very quickly read it, 1 would like to know what consideration

taken the top 100 public authorities in the United States that are
profitable, how many are public authorities by election, how many public
authorities by appointment and does it make any relative difference
whatsoever?

Adlum: One of the most argued points that you can come up with whether
you get a better commission by election or a better one by appointment.
I"ve been working on this and studying it around the nation. In fact
that"s why Dave took a year®s sabbatical and worked with the port. I
don®"t think there is a real gooJ definite answer. You can get a real
good commission by election, you “n get a real lousy one by election.
You can get, depending upon who makes the appointment, a real good
commission by appointment. I"m inclined to beliesT you can get an even
better one, that way. But I think that they should be confirmed by the
legislature so that once they were appointed and confirmed they would
then be on their own and not /.mswerable to the guy that appointed them,
(indesc) you can get Into the Los Angeles where you signed your resigna—
tion at the time you are appointed so 1f anytime the mayor wanted to get
rid of you all he had to do is pull it out and put a date on it.

(indesc) its a hard question to answer.

Ward: Alaska appointments aren"t like that, yet. The follow-up hina
1s the ports and the public authority, 1 wanted to break away from norts
for a second, because | think a lot of this has been based upon the
authorities of other public entities. The Port of Seattle has the right
to tax, 1is that correct? Is that incorporated into this in any form or
fashion?

Lewis: No. This commission does not have any tax power.

Ward: OK

Lewis: That was one of the things that | said earlier. We presented a
list of questions and one of the questions was. Well there were two
questions that were related. Will this entity have the right tax? The
answer to that we were given is no. The other question was, Will this



entity have to pay state and local taxes? The first answer to that no,
then it was no, then yes, no, yes, no, yes, then it ended up being no.
But there is a provisions here in lieu of taxes. So basically, the
answer to the second question is no, kind of.

Olson: Can 1 just make an observation about the first question. What
Captain Adlum had reported is correct. And he and 1 did struggle with
the question of appointment verses election. The election of commis—
sioners is fairly distinctive to the pacific northwest and reflects the
political movement that originally created these entities back in 1910
and 1920. When you try and impose the election of commissioners on the
Alaskan Rail, it simply doesn"t work, 1in the sense that port districts
are drawn around county lines. You have a bounded territory, a politi—
cal jurisdiction that is pre-existing. When you at the impact of the
Alaskan rail, there is no pre-existing political jurisdiction, whether
county, region or otherwise that bounds the economic activities of the
entity and in that sense, appointment is almost inevitable by my calcu—
lation as a political scientist at least. You have to have congruence
between the impact of the entity and pre-existing political boundaries
and that does not work with the Alaskan Rail.

Ward: Within the State of Washington also cannot other existing politi—
cal authorities own property within a port authority. Can they form
their own port authority such as a farming community farther out? No?

Adlum:  No,. The Port Authority of Seattle is really the Port Authority
of King County. You can have more than one authority in a county, if
it's set up that way and | think that"s true in Everett and in some of
the smaller counties were they set up a port authority to build a boat
marina or something of that nature.

Ward: One last question. I believe that Washington has been doing much
longer. Is it now under consideration to form some kind of united
public authority for ports within the state of Washington.

Adlum: What we"re using is a regional port authority.

Ward: Which 1s where we"re starting out now.

Adlum: There 1s a lot of merit to a regional port authority at least as
David and | have studied, if you have a real regional economy. Such as
Puget Sound as on region. I think you could look at the Columbia River
as another region. The Bay area as another region. Your competition
lies between these regions and not within the region itself.

And a regional port authority can stop this. You have one example here
that I can"t get an answer for in your state. I understand that you
have two grain elevators being built and you don"t have any grain to go
in either one of them.

Lewis: I can give you a slightly more elaborateanswer. Section of the
bill 42.40.030 provides for the board which includes 6 public members,
voting public membet ,, appointed by the governor. One of the provisions
is that at least 4 public members must be selected from areas served by
the railroad. So of the 6 voting members appointed by the governor,
four of those must come from the Rail belt. They could all six come from
there but the legislation requires at least four of them. Now obviously



that is something that the legislature could change. It could say they
all do or none of them have to. But the way it exists right now the
decision was made in this bill, by the legislative leadership that there
would be 4 Rail belt representatives. At least four.

Any other specific questions before we go through in more systematic,
section by section analysis?

During the lunch break, one thing that we could share with you, if
you"re interested, we have the side by side comparison of the provisions
of SB 212 with the provisions of the normal state statutes that were
replaced. So you can thumb through this. This shows the provisions of
212 and this the provisions of state law that were replaced by these

provisions. They are done on"a section by section basis. In a very
short time you get into pages that are blank, that 212 just deleted the
existing state law. I don"t have enough to distribute but you are

welcome to look through them and take notes if you like.

Well, we will go through the eight article. As | mentioned earlier
there were 6 lawyers from our office, experts in different areas,
employee, tax, property issues that are not here. Gerry Johnson 1is
legislative expert in general and has specific expertise in drafting
both state and federal Ilegislation dealing with energy and transporta—
tion. My background in more 1in entity in a general sense, and in
transportation in a specific sense. We are going to divide this up
arbitrarily. I"11 take one article, he"ll take the next one. And
during the course of this we"ll probably confer on to the other and
perhaps there will be instances where we wish we could defer to one of
our gqther 4 colleagues who 1is an expert in a section and who is not
herel We"ll do the best be can to answer the substantive questions in
all of these six area that we mentioned at the outset.

First tFere are findings. They run for thrci pages» These are legisla—
tive declarations. These really do reflect more than anything else the
statements, philosophies, goals and aspirations for the railroad for the
legislative leadership. We assisted them in drafting them. They deal
with a variety of areas. Some of these are in here to lay the founda—
tion for exemption from federal taxes, to lay the foundation for tax
exempt financing, to lay the foundation for .an exemption exempting the
state from certain regulatory restrictions if it owned the railroad
itself. And they are designed to track the federal legislation. Which
reminds me, I1"1l turn the mic over to Gerry to give a 5 or 10 minute
synopsis of the federal legislation. This is what we had intended to do
at first. He will go through and give you a brief summary of the
federal bill as of midnight last night and draw your attention corre—
sponding state legislation. I think it would not be helpful for us to
get into a long debate on the merits of the federal 1egislation, because
there 1is nothing that any of us can now to affect that one way of
another. That is not true of the state legislation which this commis—
sion will have an active role in. So the point of this exercise will be
a brief summary of tho federal law to point out the corresponding
provisions of stcce law.

Gerry Johnson: I"Il just give you a very quick review of the federal
transfer legislation and this represents a later generation of S1500 was
which you are basically familiar and | think more than anything this
quick review will serve to refresh your memories. Tom All"_son and Steve



who have also been working on this closely should feel free to make
additional comments as appropriate. Federal legislation also includes
findings some of which are merely recitals of congressional intent
regarding that proposed transfer. Others have specific purposes with
respect to state objectives and the operation of the railroad. One in
particular goes to the issue that has been raised recently by the
attorney general regarding the ability of the railroad authority to
operate independent of the state appropriations process. As you know,
the dedicated revenues questions 1is one which has been controversial in
this state and the federal legislation attempts to suggest that to
transfer to the state of the railroad is in fact pursuant to a federal
program which is one of the exceptions that are provided in the state
constitution for the preclusion of dedicated revenues... The federal
leoislation goes on to provide a series of definitions. I would draw
your attention to the definition of state which can be either the state
or the state owned railroad as the context requires. That"s done that
way, it"s also accompanied by the way, with a specific definition of the
state owned railroad which is used when specificity is necessary. But
the definition of state is given both ways in effect to preserve the
flexibility of the state in terms of how it choses to operate the
railroad. This would allow the state owned railroad to actually assume
the liabilities of the federal Alaska railroad and allow the federal
Secretary of Transportation to still make his certification that the
state has assumed the liabilities. That point is being subject to some
confusion in the past. The legislation then procedes to an article
authorizing the transfer itself without compensation to the state of
Alaska. It is subject to a lengthy series of certifications of which
are threshold determinations that the Secretary of Transportation must
make before his power to transfer the rai7 "oad to the state ripens.
These include his exility to certify that the state will operate the
railroad as a regulated carrier under the Interstate Commerce Act, that
the state has assumed the liabilities of the federal railroad. A whole
series of conditions providing for protection of the existing employees
of the railroad during a two year transition period running from the day
of transfer. These include assumption by the state of existing collec—
tive bargaining agreements subject to renegotiation at the end of that
period, retention of the currant work force, compensation at the current
level, priority for re-employment in the event of layoffs, preservation
of accumulated leave, protection of cost of living benefits, and contin—
uation of health and live insurance benefits. It also provides for a
similar protection of the officers of the Alaska Railroad, a defined
list of particular en. loy.jes including the general manager, general
counsel, and so on, for a period of one year. The legislation then
procedes to provide for a six mont"i transition period following the date
of enactment of the federal Ilegislation. During that period, a closing
report would be prepared which would delineate the assets and liabil—
ities of the Alaska Railroad to the best available descriptions of
property and so oni This section has been carefully drawn to be consis—
tent, well SB 212 was carefully drawn to be consistent with this concept
as have the triggers for the effectiveness of the state legislation.
During the period following the date of enactment pr.or to the transfer,
this six month period, the state is granted in the legislation the right
to inspect documents and records on the railroad property. The consent
of the state is required for capital expenditures in excess of S300,000



for the sale of real property, for leases in excess of five years. The
federal government has also required to bring the accounting system of
the Alaska Railroad in conformance with ICC standards which may or may
not be the case now. The next section of the bill provides the mecha—
nism for transfer of lands of the Alaska Railroad to the state of
Alaska. It essentially is a expedited process where the resolution of
claims about existing rights on record as of the date of transfer. Next
section deals in more detail with the employees of the Alaska Railroad
beinc; transferred to the state. | would note here that the legislation
does not contain a mandate that the employees be included in the state
civil service system. The article deoling with the employees more than
anything else has to do with their retirement systenm. It preserves
their continued eligibility for participation in the federal civil
service retirement system but allows the state at the end of the two
year period the option of the state owned railroad of incorporating
these employees into the state retirement system or establishing an
independent Alaska Railroad retirement system substantially equivalent
in nature. The legislation requires, in the eve”t the state owned
railroad elects that option, the federal government fund that system to
the extent of the accumulated benefits that the employees have in the
federal system. Basically, the federal government would disgorge the
investment in the federal system and start the new system. This article
also includes a provision that allows employees notwithstanding the
potential election of the state allows employees within five years of
retirement of the federal system to stay in the federal system so that
they don"t have- to transfer and can receive their federal benefits
although they®"re working at the state railroad which has established its
own system and a fairly lengthy provision is necessary to authorize
that. This article also preserves the federal benefits of those employ—
ees who do not transfer to the Alaska Railroad or are terminated by it.
The next section in the next article or title of the federal bill bears
on the state operation of the railroad after transfer. Its in this
section that the railroad is made explicitly subject to jurisdiction of
the ICC which 1is something of a change from the current situation is by
the consent of tne Secretary of Transportation basically subject to the
informal regulation by the commission. It is a condition of the trans—
fer that it novw/ becomes a fully regulated carrier with a series of very
important statutory exemptions that will free the Alaska Railroad under
state ownership from a number of federal statutes that regulate the
activities of ravlroad on the outside including the railway labor act,
rail retirement act and so on. It provides a continuation 1n effect of
memorandum non compliance that the federal railroad administration has
granted "se Alaska Railroad from federal rail safety statutes. The
concern of the state here is that once the railroad leave federal
ownership that it not immediately be subject to full compliance of tha
federal rail safety acts of which we are not confident. There is a
provision requiring in this section requiring that the revenues generat—
ed by the railroad be reserved for and maintained by the state owned
railroad and net by the state generally again going to the dedicated
revenue issee. There 1iss a clerlfication of the tax status of the state
owned railroad under both public and private circumstances. There 1s a
requirement that the Interstate Commerce Commission develop a proceeding
for the 1issue on granting of a certificate of public convenience and
necessity on the date of transfer to the state owned railroad. And



finally, there is a specific provision making the state owned railroad
eligible to participate in any federal rail assistance programs. The
next major section of the legislation deals with future rights-of-way,
it establishes a statutory support for the expansion of the Alaska
Railroad and a process for doing that. Next major section deals with
potential reversion of the railroad in the event the state converts it
to a use that would prevent operation of the state owned railroad or

ceases to operate the railroad. It's also in this context that the sale
notion has come up. You may know that the House legislation which
authorizes this transfer is much less detailed. It however includes an

explicit requirement Lhat the state pay 75% of their net liquidated
value of the railroad in order to receive it. The House Commerce
Committee has proposed in the alternative, the requirement that if the
state sells the railroad within five years of the transfer at a profit
which 1is defined as anything in excess of the liabilicies assumed by che
state plus anything the state invests in the railroad then that profit
would revert to the government. The final couple sections of the
legislation provide for other disposition of the railroad in the event
the state elects not to take it. If after the closing report is filed,
one year after the closing report is filed, the secretary is not able to
make those certifications 1 spoke of earlier then he 1is authorized to
dispose of the railroad to another party, giving preference to someone
who would continue to operate the railroad. And finally, there are
administrative provisions regarding the applicability regarding the
appeal and amendment of other statutes which formally dealt with the
Alaska Railroad as a federal entity.

Chairman Swalling: Did | unaerstand that in the extension of the
railroad did they provide a one window over federal lands?

Johnson: The question is does the legislation provide one window for
expansion of the railroad through federal Ilands. I guess I1"m not
exactly sure what that means. It relates to future rights-of-way
section, obviously. The legislation will provide statutory support for
expansion of the railroad. Our expectation now that it will be subject
to existing law. There will not be a special process provided.

Kerttula: Secretary Watt did make the coimitment, however, that if we
would puvh ahead of right-of-way requests and of course 1t conflict with
extreme environmental potential problems why the state would probably
would get from his office conveyance, 1t they exercised it within
fifteen years.it would have the standing of statute on the subject.

Joinson: That"s right. This 1s one of the matters that Senator
"n"ettula and his colleagues took up with the Secretary directly on his
trip to Washington.

Harle: Mr. Johnson, 1 would like to also thank you for coming to Alaska
to share your expertise with us. I"d like to ask you what the status of
the native claims on railroad lands and how that is handled in the
current legislation.

Johnson: Again, that"s a subject which we"ve exempted ourselves from
participating. I can tell you this to report as the legislation



provides a process for the expedited adjudication of those claims.
That"s essentially what the legislation

Kerttula: Tom Allison was discussing this with Senator Faiks moments
ago. If he is here he would probably be the briefest presentation.

Allison: There"s two provisions in the existing federal bills that
would promote the resolution of those outstanding native claims that
haven®t otherwise been settled on railroad property. It provides for a
negotiation process upon passage of the federal bill. It would tend to
promote a resolution of remaining claims and the ones that are usually
focused on or ones that involve railroad gravel holdings and things of
that nature. Post that negotiation period the 3(e) process is mandated
to complete itself within three years of passage of the federal bill so
chat would substantially speed up final detennination of all native
claims of the railroad. I think that a practical matter of the state,
assuming that the bill 1is enacted in that form the more important
provision will be the negotiation provision which would occur immediate—
ly upon passage because the state would have an opportunity to get
together with the claimants to resolve all of the issues in a way which
optimizes the railroad®s holdings in such a way that it doesn"t denude
the railroad of needed gravel reserves and other things which we*ll need
for continued operation. What Gerry said is essentially correct that
speeded up 3(e) determination of prior negotiation process in order to
resolve, hopefully, the remaining differences that exist.

Kerttula: Major problem 1s one village corporation is it not Tom?
Allison: I believe that"s correct.

Soenkson: Another point that"s important is there"s been discussion on
the Cook Inlet waiver amendment that there are some amendments 1n S1500
on Cook Inlet selections, 1s a regional corporation and they have
potential claims to the rights co 13,000 acres, |1 believe, of railroad
properties. They®"ve given a waiver cf their rights to that property in
exchange for the Cook Inlet amendment which bas.ca"ily modifies th terms
of conditions agreement that"s existing under existing law. I be Zieve
It"s the native claims settlement act so that portion and that corpo—
ration"s selections to rail properties are handled differently und are
exempt from this legislation at this time. Othc effected native
corporations, you really have to look at the inf dual corporation and
their selections to rail property to evaluate and xo go down through
processing to see how those are going to shake out. In echoing Tom
Allison and Gerry Johnson"s comments, the legislation provides for an
expedited review process with the opportunity to settle those claims
prio~ to final adjudication by the Secretary of the Interior. So, It"s
thought that that process will facilitate an orderly adjudication and
settlement tu native clainms.

Kerttula: Senator Stevens continuously states also that the railroad
was never intended as a piece of surplus property under the Native Land
Claims no matter how the treaty is interpreted, Further, the Justice
Department has twice made a statement that this is exempt, railioad
properties are exempt. The Cook Inlet"s and 1 think ail native



corporations save maybe one village corporation have been very coopera—
tive after a series of discussion and negotiations. I don"t think they,
right now, eye a substantial or perhaps any part of the railroad. They
are looking for alternatives.

Soenkson: With the Cook Inlet Region®"s selections aside, it boils down
to about 3,800 acres of 38,000 total rail property so that"s the portion
we"re talking about.

Speaker: Will the railroad have to buy its gravel from the Eklutna pits
under the way it"s framed?

Soenkson: Are you talking about long term or interim kind of thing?

Speaker: Under S1500 1s there a mechanism whereby the railroad won"t
have to pay for its gravel at Eklutna?

Soenkson: No. The Eklutna gravel situation 1is a unique situation and
it's very interesting discussion but what®"s happening in that case is
the regional corporation, Cook Inlet, has selection right to the subsur—
face which Eklutna Village Corporation has selection rights to the
surface. And so if you"re going into a gravel pit situation, what's
under the ground is what you"re after. Surface ric,its to get that or to
enlarge the pit is a whole other discussion. So, with the CIRlI waiver
to rights to railroad properties, that type of scenario for gravel 1s
not there.

Kerttula: It was key to all our discussions 1in Washington that specific
thing. The dense rock and the gravel there. The railroad would always
be in the whole 1f it had to buy its own gravel, 1its own basic mate—
rials.

Harle: Is this lands issue liable to be a major impediment to passage
of S1500 or is it close enough to negotiable terms to allow the passage
without interference.

Sucnkson: I den*t believe the lands question was 1is the lands issue the
inpediment to the transfer or to the passage of the transfer legis—
lation. I don"t believe so at this tine. Discussions have gone on and

all parties are in agreement at this time to much of those discussions
and final settlement are going to be left to the period after transfer
so the parties involved can sit down at the table and discuss and
negotiate settlement or adjudication of valid native claims. And
there®s even some question as to are the claims valid to railroad
property. That question aside, the parties presently are in agreement
to the orocess for adjudicating settlement of those native cl ms so
that"s not a problem. House Interior Committee has had some question on
rail properties in the Denali National Park area and.those to a degree
have been solved. There"s a provision for railroad even through the
park at this time. That"s the only area that they®ve isolated and
that"s, to my knowledge, that®"s the extent of it. The parties ?re in
agreement so there"s no future impediment to the transfer or bill
passage.
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Break®"for lunch.

Yale Lewis: First of all, let me say again how very interesting it 1is
to be here and it"s a pleasure for a variety of reasons. Everyone
looked so interested this morning. Often lawyers are argue to judges,
or lawyers or clients and whoever you"re arguing to is asleep or board.
You all looked at least very interested an intent. I think that is an
indication as to how important this issue is to this state. It's a
pleasure as a professional to be able to work on things that people
thing are important. This 1is an extraordinarily complex project. We
have been involved in a lot of legislation that has affected Alaska over
the last 12 years and | think this is clearly the most complex. It is
not a single issue as for example as the Native Claims Settlement Act or
D-2 have been. The regulatory issues, the tax issues, the labor issues,
the securities issues that are so integral to this process make it so
interesting professionally. The way they come together. The way this
state has not approached it in a simplistic, quick fix way. You are
looking at a very complex problem and you are approaching it in a way
that will hopefully come up with 1 solution that provides that good
response for a number of years. Before 1| go into the first section, it
might be ~Ipful if I give one other short overview.

Kerttula: You might care to hear a response. | was sitting up ,iext to
one of the principles at the head table and he said that it was nice to
listen to an attorney who spoke the kings english.

lewiss Thank you very much. The selection of the entity, in this case
the public authority, | think has conotations that maybe are not accu—
rate. Let me address a few things that we picked over the past two
years and over.the past day or two and the past hour. This legislation,
if it were enacted exactly the way it is, without any changes, would not
preclude the railroad from leasing equipment from private operators,
from either leasing to or from. It is perfectly consistent with an
operation where private shippers own their own cars, where private
shipper, own their own sidings and spurs, their own short lines. As a
common carrier the railroad would have toaccept whatever anybody
tenders for shipment on it. So it could be a combination. And pre—
sumably it will be. I guess it"s my professional opinion that in fact
that some of the cars on the railroad line will be owned by Individuals,
some will be owned by wealthy doctors who looking for tax wri*-e offs,
some will be owned by the railroad itselfand some will be owned by
other railroads. There would be cars that be time share or time share
leases. Some cars the railroad would lease to private parties, some
cars the railroad from private parties, all kind of ownership issues,
all kind of tax appreciation issues. The form of entity does not have
anything to do with those issues. There are technical, when one starts
talking about Investment tax credits, safe harbor leasing, depreciation,
accelerated depreciation, those types of things. These are very dis—
crete issues that "o a certain extent are affected by the form of the
entity but basically this form of entity doesn®"t preclude the types of
private investment in specific equipment, sidings, leasings, spurs,
warehouses, all of that type of thing. It



also does not preclude private operation. All this really does is
preclude as 1 said earlier, is sale of the real property to the private
sector. The legislature always.reserves the right to do that. Another
thing that is not inconsistent at all, and which I assume will be true
is the selection of this form of entity does not preclude efficiency
incentives to management, bonus, incentives tied on productivity, paying
the vice president of management an incentive to increase the freight,
it doesn"t preclude the vice president of operations from getting
bonuses for smoother operations. There is only one provision 1in this
bill which relates to that. There is a limitation on the executive
salaries. Now that what"s |1 referred to as a marginal type of decision,
not marginal 1in that it"s not important, but it"s a political decision,
it doesn"t have anything to do with the entity itself. The commission—
ers of the New York Port Authority, the executive director of the NY PA
makes a lot of money, probably more than anybody here. So does se—
lection of this with the one exception of the limitation that is in the
existing bill, there is nothing in the existing bill. There 1is nothing
that would preclude the board of commissioners from paying the CEO $5
million a year, or $5 a year”™ or having bonuses and incentives that are
distributed evenly or unevenly among all the employees. At a certain
point in any railroad there are limitations based upon productivity and
that type of thing. With that one exception, that salary cap, which
can be left in, taken out or modified. The selection of this entity
does not effect that particular issue. Separately, the amount of money
paid to the commissioners 1is not effected. This particular bill pro—
vides per diem of something like $300 a day. That"s a blank line for
the legislature to fill in. The legislature could say $3000 a day, $3
million a day or they could have said $30 a day. Marginal decisions, in
that they have no legal impact of how the railroad would operate or the
way the state relates to the railroad. .They"re political policy de—
cisions in the first instance up to the legislature and after the
legislature takes a broad cut, tnen it"s up to the commissioners
themselves to determine the salary and incentives and compensation
arrangements with their chief executives. Are there any auestions on
those two points? | took them out of order simply because I had gotten
the impression that, those were important to people.

Harle: I have a question relative to if the old bill allows those
things to happen how for instance do the laws, that are substantially
documented in this bill, how would they pertain say to a private opera—
tor?

Lewis: Well 1 think they wouldn®t at all. If this commission under this
bill were to enter into a ten year management contract with Railroad
Management, Inc.. RMI could pay their executives anything they wanted
to.

Harle: But in terms of day to day operations or accounting methods, ICC
regulations, how would that impact

Lewis: I would not impact at all because the ICC prescribes the ac—
counting methodology. The same accounting methodology is going to be
required regardless whether the railroad is by the state, 1is a line
agency, whether it"s sold to Railroad Management Unlimited or whether is



operated by a public authority. So what these bill do by the way, the
federal bill requires the railroad to bring its accounting system in
accordance with prescribed ICC methodology. Betterman (?) accounting
would still be used just as it would be for any other railroad in the
country. There would still be a limitation in this bill, if this bill
remains unchanged, the commissioners woulc cill get $300 a day regard—
less of whether the railroad was privately operated or not, but other—
wise it would not have any impact on any of those decisions.

Chris Gates, Port of Anchorage: The entity question was the focus of
the questions at least in the Anchorage area between a number of groups
when this bill was being discussed. What type of entity, an authority,
a line agency, private ownership or contracted to private ownership.

The motivation was again to get the best railroad, the best railroad
system to keep the cost of living and doing business in Alaska as low as
possible. That was the motivation, politically. Above all, in the
drafts of 212 that came down, the number two finding was that this time
private ownership and operation was not considered to be in the public
interest. I think this advisory commission might be helped by having an
explanation as to why that finding came down and why it was consistent
throughout the entire drafting process that the operation of the Alaska
Railroad by private contractor owned by the state but by the private
operator was deemed to be in the best interest of the state.

Lewis: That reflected, as.far as I know, the considered judgement of
the policy committee that 1 described earlier and the legislative
leadership and the earlier studies, the one done by the University of
Alaska and the various studies that | referred to. -l never heard any
debate about the factual foundation for that.conclusion. It was a
working assumption that the people who were setting policy expressed a
preference or a wish that it could be done that way. But there were
never any surveys that | saw other than those, which were pretty de—
tailed, which were reflected in the University and the other studies
that | mentioned earlier. Something that 1| believe the Chamber of
Commerce referred to that study that was done last July, 1981. One of
those "The Assessment of the Operational Alternatives™ It was just a
working assumption that people shared so 1 didn"t hear any debate about
the details of it. i
Gates: That 1is kind of key to everything that follows 1is that it is
based on that finding that it would not be in the public interest to
have the railroad contracted out. Maybe Senator Kerttulamight be able
to shed some light as to why that was®handed down to your firm.
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Lewis: Maybe it would be better...Tom?

Tom Allison: I can shed a little bit of light on it from the point of
view of the federal government. For the purpose of the finding, it
doesn"t really say anything about public interest per se. The truth of
the matter 1is thLt it has been sort of for sale by my client for quite a
while and we haven®"t received any offers. I think it"s also true that
at least initially, and this is yet to be decided, it is not clear that
we will be able to transfer the railroad cost free to the state. But
it's quite clear at least to me that Congress would not agree to



transfer cost free to a private entity. So that as a practical matter,
we have not been able to get any interest (indesc) and we see private
acquisition or operation of the railroad as something probably more
likely to happen post transfer to the state at least initially. We
don"t feel it would be feasible, politically to transfer the railroad to
a. private entrepreneur at no cost.

Lewis: I can respond a little bit more from a national perspective.

The trend is not from public ownership to private ownership, the trend
is Justthe opposite. In West Virginia, South Dakota, Minnesota,
Wisconsin, North Dakota, all the way the state of Washington, all across
the northern tier, 1 know from intimate involvement that what 1is happen—
ing in all those states is that public authorities are being set up to
operate the remnants of former private systems. From Vermont all the
way across, the same way that port authorities are generally, 1 mean
that debate goes on in Seattle. Like the port authority could be
operated more efficiently by the private sector, that type of thing.

The debate goes on constantly, but the practical judgments across the
Icwer 48 are that all the mass transportation facilities are being
operated by public authorities now, all the railroads are bailing out
and the big fight now is to keep Amtrak running to keep Conrail running
and the public authorities in everyone of the states that 1| have men—
tioned have been set up in the last 2 of 3 years or they are being set
up now to operate railroads that the private sector wouldn"t operate
because the judgements made by the legislators in those states that
operation having the service in the northern tier, largely agricultural,
mineral, coal resources was more important than the return on the dollar
investment that the railroads had as their single objectives.” Basically
it is an issue of objectives. The private railroad has only a single
objective, which is to maximize return on investment. The legislatures
across the states have as a primary objective, continued operation if
they can afford it. And the public authorities are being used as a
means of trying to combine tax exempt financing to make it more afford—
able with continued operations. Perhaps, as we go into the sections
some of this will become more clear.

Gates: I don"t want to belabor this point. You are starting with SB
212 which has that as a basic, fundamental premise, that that is not in
the best interest of the people and in all preceding drafts that specif—
ic choice of words 1is in there. Two sessions ago the advisory commis—
sion was told by Malcolm Roberts who suggested that we don®"t start wit"i
212, that we look at that basic fundamental premise, that is it good to
contract 1t out to a private operator or do we really want to accept
this point blank without any justification.

Chairman Swalling: 1°d like to comment on that just a little bit. |
hope
I"m a free enterpriser. lhave visited with one of the most successful

railroads in the United States twice on this very issue. They have
absolutely no interest in it. They wouldn"t take it. And I visited with
them as late as last Monday. And he said "what can we do for you?" He
said we do not want to put any money into it, we have no interest in
capital expenditures and he said "If you need equipment, we"ll help you
find it, help lease it. Presently, if you need help in personnel we"d



be very pleased to help you find such personnel and if we were to
operate it for you as an operating entity, there wouldn®"t be any incen—
tive because there is no money to be made." As far as his entity Iis
concerned 1in being an operating contractor for the Alaska Railroad. |
have personally explored this and | would like to report those conver—
sations. He further said "You have a fine operating entity. | don"t
know what I would off hand to improve it." So, don"t think it hasn"t
been looked at.

Harle: Chairman Swalling, my comments to that are: When you look at the
railroad as a whole your statements are correct. What we would like to
see is some innovative thinking along the lines of a private entity of
operation of the railroad, a working railroad, with state support for
the expansion and capital investment required to develop the railroad.

I certainly agree with Tom and yourself and others who say that there
are probably no buyers for the railroad in its present form. And that
is probably exactly correct. That has a lot to do with the bureaucracy
that goes with the railroad. It has a lot to do with the legislation of
bringing the railroad from the federal government to the state. But
once you get the railroad in a form that a private operator can look at
without all the legislative red tape wrapped around the railroad and
separate the railroad into logical business elements it might be very
advantageous to operate the railroad as a private entity. And 1 think
that where we"d like to suggest that the commission and legislators look
at innovative ways to put the railroad together in a package such that
it can be operated by a private developer.

Chairman Swalling: I hear you loud and clear. As 1 read the bill there
is nothing that will prevent after should be say a shake out period or
something to entertain such proposals and to convert it to that basis.

Harle: I would like to go on record that while that is possibly true
and 1 certainly don"t have the capability that Mr. Lewis has in forming
the legislation. But the bill does not provide the optimum avenue to go
in that direction. What it does 1is provide the major avenue to go into
a bureaucratic type public authority. What we"d like to see is an equal
avenue open to go to a profit motive.

Chairman Swalling: I have no answer. I have explored it to the best of
my ability. The other thing that they did say, in addition to all the
other things, you're jumping into a political morass and they have no
Interest in that whatsoever.

Harle: That relates directly back to my previous comment. That 1n the
present form the railroad is not salable. We would not certainly not
disagree with that.

Chairman Swalling: Russ?

I"uss Babcock, Alaska Miners Assoc.: I think that | notice In the
findings and in this first section 1is that there 1s absolutely no
reference to the state ever divesting itself of the railroad in favor of
private enterprise concern. I think that the reservations and the
decisions of the legislature maybe completely appropriate in the context



of this bill as one of those things that triggers legislative approval.
In the findings at least, it would certainly serve us in part of some
reference to consideration of eventual consolidation and sale to a

private entity could be allowed. It is not even mentioned, and there—
fore are we precluding it forever?

mChairman Swalling: I presume what the legislature can create they can
change or eliminate.

Babcock: I"m saying in these findings they made a decision that they
wouldn®"t consider it. 1 say that we should put it in there that they
would consider it.

Chairman Swalling: Nothing wrong with that. They are looking for
ideas.

Soenkson: What you"re getting into has been discussed in some degree
and we"re kind of getting back to the political morass of whether the
state should finance a gas line. There are some similarities that can
be drawn there. Just by way of process, this is more of a legislative
staff observation that when this commission completes its work and makes
its recommendation to the legislature on possibly language as to what
the bill should contain on those specific provisions it may be appropri—
ate at that time to incorporate that type of additional finding if you
will or some additional history that this should be discussed and looked
into 1n more detail by the authority once they are set up.

Because we are in agreement at this time that it is probably not feasi—
ble for the railroad to be in private operation; however, as conditions
change and there could be an effort towards that point where it may be
possible. This could be a kind of ongoing consideration that the
authority should look into. The Institute of Public Administration has
looked this bill and has looked at public authorities 1n Alaska in
general has recommended that either through this bill or through legis—
lative committee report language which when people testify on bills
those are the kind of things that end up in the committee reports.

Those kinds of the things give the commission or the authority more
direction in general policy matters. The authority make the determina—
tion whether or not those are applicable and receives a lot of general
policy decisions. Those kinds of things are probably part of the
ongoing discussion and deliberation that the authority 1s going to be
Involved with as part of the general policy.

John Kelsey: 1 would like to pose a question to the gentleman. Perhaps
you"d like to*see.us as a commission even though we adopt and recommend
212, that we attach a recommendation to make a better avenue for your
proposal. Do I get that from you?

Harle: That"s right, John. The concern that 1 have personally, that 1
think it would mot be advantageous for the commission to merely take
Senate Bill 212 back to the legislature and say here, this 1s the best
document that we can find. Our voice in the wilderness has been that
there are othizr potential options and we are trying to those Ildeas
somewhat clear. We"re not proposing tremendous turnover or changes in

-34-



SB 212. There are some things in there that are perfectly satisfactory.
We just would like to see other options addressed. And this isn"t done

in the present SB 212.

Kelsey: I think it"s fair to say that the commission will consider that
and perhaps recommend that. I don"t want to speak i"or the chairman but

I believe that this will be a consideration that we will take up.

Lewis: One other comment that might be helpful. When one talks about
private enterprise, you"re talking about two things: return on an

individuals time and return on equity. The private people that |1
represent, which are most of the people 1 represent, they talk about
return on equity. I think right now that the assumption of the policy

group, the legislative leadership is that this bill, and they have made
it very clear that the state ferry system approach 1is not appropriate
for the rail road. That there has been unnar*mity on that. That"s not a
reflection ou the operation of the state * y system. But trying to
apply that model to tha railroad, we have bc.n instructed not to do.

To do everything that we can to avoi"" that. The notion of private
incentives through financial rewards for risk taking, for efficiency,
for initiative, for. good management, those are drafted into the bill and
are left to the commission. With the exception of the limitation on
executive salary, which 1 mentioned earlier. But for that limitation,
everything that you would want in terms of the opportunity for a
commission to give financial incentives to its management is present in
this bill. What is not present of course is a provision for a return on
equity to private investors because at this point the state leadership
considers that the private sector has not made an equity investment on
the railroad and therefore there isn"t one. I think there has been
consideration that if private sector wanted to step in for example and
expand the railroad, then if the private sector put the capital in to do
it, then there would be arrangements made, as there would obviously have
to be for the private sector to get a proper return on its equity
investment, The same way, if the railroad leases cars from shippers,
whoever owns the cars, the rolling stock, the sidings, will got a proper
return on their investment. Those things aren®t said explicitly inthe
bill, but if we get time maybe |1 can show you that they really are in
here and it was the intention of those of us who worked on it both
policy makers and us the drafters that the commission have all of those
possibilities and the assumption that they would use them. The assump—
tion has been that it will take good efficient management to make the
railroad work, much ™ss expand. The other point on that, as long as
the railroad is operated by the commission with its existing capital,
the state legislature doesn"t have anything to say really about how it
operates. The assumption is that if it tries to cut back service, it
has to account to the legislature. If it gets involved in a major
capital expansion, then the legislature has an oversight. So long as
the railroad is operated without either expanding or contracting ser—
vice, maintaining its rolling stock in its existing roadbed, it"s
strictly between the commission, its executives and its employees. And
the legislature doesn"t really have very much to say about it, so long
as it continues to operate as it is operated on the day that the trans—
fer takes place.

The Findings, whi~h 1 started on about four hours ago. I think we
basically discussed, and given that we are running out of time, we"ve



talked about the philosophy. I think they are here, 1 gave you ten
policy directions that were implicit from the beginning, basedupon all
the other studies that were done, the executive policy committee made
and the legislative leadership accepted those ten principles that

I mentioned earlier today. Those, if you made notes of them, or | can
give them to you later, are reflected basically through these findings.
The basic assumption through these findings is that the legislature
wants the railroad to be continued to be operated. Regardless of
whether it gets a return on investment, regardless of these other
things, itis a legislative intent and that is the most important.. .0One
of these findings.. The legislature says we intend for this railroad to
be operated until further notice. that is the dominant theme that
runs through these findings. We®"ve calked about other assumptions, but
the basic message is that operation of the railroad comes number one.
The legislature hopes that it will be done effectively and efficiently
and won"t take money from the general fund and people will be happy with

the service and all that. But he basic principle is continued opera—
tion.
The reasons for it are giver in the second one. It is the policy of the

state to, the same type things, the legislative declarations. Number
two on page two, it is In the best interest of the people of the state
that tho public authority created by this act, operate and manage iIn a
prudent manner, the Alaska Railroad. Then it goes through and lists a
bunch of things which are a restatement of those ten principles. The
only one that is not mentioned is to be consistent with the constitu—
tion, because the legislature assumed that whatever it did would be
consistent with the constitution. All the others... to be exclusively
responsible for the management of the financial and legal obligations of
the Alaska Railroad. That was the first principle, to insulate the
state from legal and financial liability. If you go through them you
can pair them with those ten. They run a-i and are restatements of
those ten policies. When you look to number 4, it is a general state—
ment which is really designed the Internal Revenue Service and other
federal agencies that the legislature intends for this entity to be able
to engage in tax exempt financing and that type of thing.

Chapter 40, Article.l, we get into the first meat of the bill. I"m
going to to through article one, Gerry Johnson will go through article
two that after that we"ll start rotating.

Article one first deals with the establishment of the authority. There
is a statutory reference here that 1 think has created some confusion.

It reads as follows: The authority 1is a public corporation and for
purposes of article three, section 22, Constitution of the State of
Alaska, it is an instrumentality of the state within the department of
transportation and public facilities. I think that this makes people
think that, oh my god, here comes the ferry system. I"ve heard that
over, and over and over again. This does not mean that. Your state
Constitution requires that tilings be placed somewhere. Think of pigeon
holes, think of a mailbox, €our constitution limits the number of
separate departments. A policy decision was made not to create a new
department for the railroad. Therefore, it must be placed somewhere, 1t
can"t just be left dangling. That"s all it does. The second part of
that sentence makes that clear: but, the authority has a legal exis—
tence independent and separate from the state. From a lawyer looking at
its operational significance, the second part is the operational



significance. The first part is boiler plate, designed to conform with
the state constitution. The operative language is that the authority
has a legal existence independent of and separate from the state.

That"s all you can say. You carr't say anything more to make it separate
and independent. We"ve used all the magic words there. Legal existence
independent of and separate., and that is the significant part of that.

Kelsey: It says a public corporation. Does that mean that it is going
to be an incorporated entity, the same® as a private corporation?

Lewis: No. That word, as a term of art(?). There are three kinds of
corporations, there are laws, there are corporations incorporated under
your business for a profit, which is what most people work for. I think
that is Title X here in Alaska. There is another section which deals
with non-profit organizations, churches, boy scouts, those kinds of
charitable organizations. Everything else, if it is not under the-
business or profit or the non-profit, then it is public. So this means
that it is owned, that its shareholders are the public at large, rather
than the non-profit board of directors or for profit partnership or
corporation. Public corporations are used loosely in two ways: some—
times it means publicly held corporations, a lot of people have stock
in. That is not what it means here. It means that it is synonymous
with public authority.

Olson: I presume on the date of effectiveness that there would be
nothing to prohibit passage and creation of the authorit ewen before
the federal Ilegislation passed that reverted the entity b~k to the
state. Isn"t it possible under this section that the Alaska Railroad
Authority would come into being before the passage of S. 1500.

Lewis: Yes. There 1is another provision the-way your legislative draft
is worked here which 1 think is a good way to do it, the bill 1in an
earlier form had sections in it that deal with the initial creation of
it, and those become redundant or dated the day after they begin it so
there 1is in the back part of this bill under article eight there are
sections that deal with the initial incorporation and what happens and
which come first in the order of things. Cause once they®"ve all hap—
pened they"ll no longer be effective so they were stuck in the back.
They were put in the back by the legislative codifiers(?) rather than be
left in the operative provisions.

Adlum: What different connotations do you put on public corporations
rather than municipal corporations?

Lewis: I hate to get into that. That"s the kind of thing that lawyers
fight about.

Adlum: The only reason | asked was most of the port authorities are
often called municipal corporations.

Lewis: No. We"ll we fight about them in Washington, too. The public
is a broader word than municipal. Municipal normally means an entity
that has the delegation of sovereign powers of taxation and lease power.
So, a public corporation is generally a runicipal entity, port



authority, has tax power. And will have both tax and police power. So
those have significance. Bond lawyers fight about them. Public attor—
neys fight about them so we®"ve tried to avoid those.

Gates: Does the constitution of the State of Alaska allow a separate
form of government equity established as an authority with the power of
taxation and eminent domain to government property?

Lewis: Well, I°m not sure. Let me answer it a different way. This
entity could have been condemnation and tax power, 1 think, but nobody
wanted to do that. Now, I"m not certain about that since a decision was
made earlier that the entity would not have police power. Now there 1is
some condemnation powe*", 1 think port authorities here have condemnation
power .

Adlum: No. They do in Washington.
Lewis: | guess | really don"t know the answer to that.

Harle: I can offer a comment there . | would certainly wish someone
could convince me that if the railroad was put into the Department of
Transportation and Public Facilities that it would not become a ferry
system. What would be a possibility of considering something in the
establishment of the authority to create a private corporation of which
the state owns 100% of the outstanding stock. I suppose getting away
from.the constitutional requirement of having all the pigeon holes to
place this thing in.

Lewis: I think probably the state could do what you suggested first but
I don"t think that will avoid, 1 really, don"t know the answer, but 1
suspect it would not avoid the second problem even though it could be
done, 1 think.

Harle: That would be along the lines of the idea we would like to throw
out later. This is one of the Anchorage Chamber of Commerce®s great
concerns is this section right here where the railroad is placed in
DOT/PF. Because that opens up all the horrors of red tape bureaucracy
and a ferry system and we can"t see our way clear how it will not become
a ferry system if this is indeed where it is placed within state govern—
ment.

Lewis: Well, another alternative it could be placed in a brand new
department called the Railroad Department and that"s perfectly available
to the state. I think the decision there was made just the assumption
that (indesc) another one of the few remaining numbers.

Harle: That 1is certainly preferable , I think, to put it in a DOT/PF.
At least it wouldn"t have to deal with all the procedures of that
department.

Lewis: From a legal standpoint, the state could do that as easily as it
could do this but the second point 1 think which may be more relevant
and that"s what 1 hope will become a little bit more clear. The reason
that there®s so much specificity in this bill was to avoid the



regulations the Department of Transportation operates under. Again, we
would not, we meaning the bill could have been, if it were simply
decisional made to make it subject to everything to which the Department
of Transportation is subject, the bill could end it at this point. The
reason it goes on 1in such gory detail is to carve out exceptions and
make it clear that to keep the Department of Transportation from getting
control in that sense. That"s what some people said. I would say it
was a clarity.

Harle: That is a very laudable effort, however, the railroad would
still have to deal through the DOT/PF commissioner and be subjugated his
direction.

Lewis: If this law is followed., maybe what your decision is and the way
things work the law can be just a matter of course. The law won"t be
followed. I can tell you categorically that if this bill 1is inacted the

Commissioner of the Department of Transportation 1is one vote on the
commission and that"s it. Now whatever powers of persuasion he or she
might have is a different proposition. But everything we could think of
that needed to be dealt with was done to preclude it.

Harle: Organizationally, doesn™t your wording here place the railroad
under, I'm not talking about the Board of Commissioners. Organization—
ally, it places the railroad within the Department of Transportation and
as such the railroad must report up to the governor through the commis—
sioner of DOT.

Soenkson: ProbaDly John Bates can help us out on this but in order for
the Department to have operative control over the railroad there would
have to be a specific provision in theiir statute. How do you log it.
The Department of Transportation gives them specific powers to deal with
the railroad and to my knowledge their existing statutes doesn"t have
anything to do with operating on the railroad. Also, the reason the
commissioner was placed on the board was for the purpose of being able
to work to help intergrate the entire state infrastructure and the rail,
of course, being an important part of that. Maybe John can respond to
that.

Harle: Steve, 1°d like to comment on that. What that tends to do
though is to subjugate the railroad to the commissioner®s whims in terms
of how he views them relative them to other transportation features. If
you separate the railroad and let them speak for themselves as a sepa—
rate department or at our suggestion, as a private corporation, they can
lobby in their own behalf. Instead of being on the level with all the
other modes of transportation.

Lewis: That"s a perfectly reasonable decision. 1 think what you're
suggesting, the commission could consider taking the commissioner of
transportation off the board. That was one of the things that I can
tell you that has been debated and that can be changed. I"m not sug—
gesting that that should be changed or that"s it right the way it 1s now
but that"s another flag, the composition. The decision to put the chief
operating officer of the railroad on the board was another blank, to put
a representative of the labor unions on the board. Those three people



are all political choices which this commission can address but there's
certainly no reason for them to be on in that sense. There is maybe a
reason to keep the Commissioner of the Department of Transportation on
because there are Supreme Court decisions in this state which say that
in order which has relied upon the existence of the Commissioner on a
board as addition that the public agency is really within the depart—
ment. So I1'm not really offering a ultimate legal conclusion on that
particular part but it could be put in a different department in which
case it would be the Department of Railroad and there would not be a
commissioner of transportation on it. At that point it would become a
political decision and not a legal judgement.

0*Sullivan: Mr. Harle, would it help your thoughts if he were a non.
voting member?

Harle: I think that would be more acceptable than the way it is now.

Lewis: Those are both, as 1 say, they are legal which in a public forum
like this I'm reluctant to comment on that part because there is a
problem under state constitution. But aside from that state constitu—
tional problem, whether the commissioner is on it, whether he has voting
power or whether he is not on 1t at all are all political judgement.

Gates: Those are the nature of our comments. They are political rather
than judgements of law. Would it behoove the commission to look at the
establishment of a separate department so that in case you didn"t
address the right issues it wouldn™t fall back to DOT practice?

Lewis: I wouldn®"t advise the commission on what they ought to do but
that"s certainly something that is the realm of possibility.

Who promulgates regulations under this act?

Lewis: Well when we get to that section they"re dealt with very specif—
ically here. It"s not the commissioner of the Department of Transporta—
tion. It's the board itself.

They have the effect of law?

Lewis: Yes they do. I"m beginning to get nervous that we"re going to
give out a time and the mosv philosophical questions might take up all
the more detailed time. That specific question is dealt with 1in great
length. There was a lot of debate within the attorney general®s office.
Some of the attorneys there thought this Wijs a sellout to the private
sector. Some of these thought 1t wasn®"t so this was hotly debated not
so much by us but by other people who worked on the bill and dealt with
it in great specificity. One other point "I°d missed earlier. This
railroad does have condemnation power or expansion power. The authority
would have it. That was another one of tho things that was debated a
lot. That is obviously a political decision. It doesn"t need condemnation
power. There has been huge debate for as liong as we"ve been working on
this about expansion and it"s been almost as significant as pri—
vate/public, the notion of expansion and who pays for it and who decides
and what people don"t li.ke it. That again will be dealt with. That"s



dealt with in great length in the property section and one of the other
sections we"ll come to today, (indesc) Now, the next section is section
42.040.030, Board of Commissioners. I think we have already addressed
this. I"m not sure there is really anything new to say about it. |
think this section is clear.

Mr. Moore, Resource Development Council: 1"d like to know with regard
to the board why there are two members (indesc) and a quorum of four
(indesc).

Lewis: Well the first one 1 think the truthful answer 1is to compromise
between having the chief executive officer on the board and not. It's
an issue that"s debated in all the private corporations we represent as
well as the public ones. The notion on the one hand is that the board,
the power that"s given to the board, and the board tells the chief
executive officer, the board sets the policy, and the chief executive
officer carries it out. And the chief executive officer®"s role should
be kept distinct. He or she should not be in a situation where they are
voting on policy. For example, in losing in the vote on the commission
and then being iIn a position of carrying it out. It*s a practical
judgement not to have the chief executive officer on the board. It"s
not peculiar to this, as | say. Some very large private corporations
have chief executive officers on the board and some don"t. I don"t know
what the experience of the people here is. So on the other hand there
were people and 1 think that the bill was reviewed by railroad manage—
ment and the existing management thought it was very important that the
chief operating officer be on the board and be able to speak to argue
but not so a decision was made by the policy hoard and by the legisla—
tive leadership to have the chief executive officer on the board in a
non voting capacity so he or she could-participate in the debate, have
access to all the information but not be able to vote.

Moore: Do you expect them to be responsible?

Lewis: Well, 1 assume he"ll be responsible and | assume the board does
also.

Moore: Then you better have the authority (indesc).

Wright: Earlier on there was some discussion that members of the board
and not have to be confirmed by the legislature and there was some
concern by the legislature but | see here in this draft they are to be
confirmed by the legislature.

Lewis: Yes. I said there was a debate about that. This reflects the
resolution of that debate. They"ll be appointed by the governor and
subject to confirmation by the legislature. What you asked, the second
question about the quorum, why 1is "the quorum four. I guess | really
can"t answer that. There®"s six voting members and the quorum require—
ments are that there be four present. That"s one more than half and |
think often a quorum is half or whatever the next number of persons up
over half or is the next number up over the half of six, 1 think that
was the rationale.



Moore: I would just like to voice an opinion that 1 feel the chief
executive officer should be a voting member of the cotmiission (indesc).

(Speaker unidentified) Question on the certification. You're talking
about labor organizations that are concerned by the representative of
the authority. Is certification some kind of special labor representa—
tion or is that a general sense?

Lewis: That certification is the act where whatever the regulatory body
certifies that a group of employees are the recognized bargaining agent
for these employees on that particular property. They might change.
The existing unions might be the unions twenty years from now but they
will always be certified as such.

Mike Olson, United Transportation Union: Why can"t they have union
representatives be a voting member?

Lewis: Same debate as the other. You heard the debate here. One person
thought management should have a vote, one person thought management
should not have a vote. The same debate was done. Should the labor
representative, TfTirst of all should there be a labor representative on
the board. Some people thought they should, some people they shouldn®t.
And the second question was should they have vote. Some thought should.
There was a parity done to treat the labor representative the same way
as the management representative as | recall.

Buki Wright, Fairbanks Chamber of Commerce: I want to refer to the
second to the last sentence in that paragraph. The four public members
selected from areas served by the railroad. I think that"s good. |

think though that it needs to go a bit further in that the two major
areas served by the railroad are Southcentral and Interior Alaska. The
political power base is clearly in Southcentral Alaska. So 1 think that
the possibility exists that a mass majority of those members could quite
possible end up being from Southcentral Alaska and then Interior Alaska
not being represented adequately. I would like to see if we would like
to see that subject addressed and that if you specified that half of
those or two- be from south of the Alaska Range and two be from north of
the Alaska Range. In dealing with that I think there®s another area
that needs to be considered and | would appreciate it if you would have
whether 1t has been and that is in deaMng with this from areas served
by the railroad. Barrow is served indirectly by the railroad. Prudhoe
Bay is served by the railroad. Ft. Yukon is , St. Michael 1is. Would it
be those persons living in those areas be eligible to be one of those
four or are we talking about people who live along the railbelt. In
others words somewhere from Seward to Eielson to the other end of the
railroad.

Lewis: Well, 1 can give you a little bit of the debate. Earlier there
were notions by locality. One commissioner from one locale. As you

went through, there was a huge uproar and they got to the legislative
leadership and 1t ended up four without specification. It ws an intense
debate all along the way and | think the decision on that was made
basically to defer that to the future and trust the legislative leader—
ship and the governor would work out something that was there. That was *
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? situation which earlier drafts we had addressed to great speci” city.
A political judgement was made that that was not politically a good
thing to do. Second question you raise is how do you define an area
served by the railroad and that"s were you get into specificity again.
We could have had another section and | don"t say this /. There could
have been a description, a definition, and that was considered about
what is an area served by the railroad. The points you made were

debated and there was some confusion disagreement about it and a
decision was made to leave it this way. In answering questions like
that 1°m not meaning that this is a proper solution. I think all of

these kind of questions you“"re really directing your responses to the
commissioners who are here thinking about these and make recommenda—
tions. AlIl I°m trying to give is a historical perspective on how it
ended up this way.

Wright: I would imagine the argument that would be put forth arguing
that a certain number of individuals should come from the area served by
the railroad would be the same argument put forth that half of them
should be north of the Alaska Range and half south. As you mentioned
earlier, there has been substantial debate about the expansion of the
railroad and that"s certainly something we"re interested in in the
Interior because if the railroad is to expand and a lot of the expan—
sion, or the majority of it, will happen with the Interior being a h"ib

of that. I think the Interior is very important to the survival of the
railroad and what happens there. So, | think that same argument ap—
plies. In order to keep it away from political infighting and in order

to keeping it away from having to trust the legislature and the governor
who may be from a certain geographical area and therefore may be have a
tendency to want to support his local constituents. Then we wouldn™t
have to deal with that. Then it would be specified. In response to the
second part of my question, possibly rather than just from areas served
by using the word residing somehow other than from might be a bit more
specific without getting so specific that everybody would get upset.

Lewis: I think that is a very reasonable suggestion. This 1is actually
probably useful on a particular point as example of whether you want
specificity or lengthiness. It's kind of a microscopic look of one of
two hundred debates that was entered into on this. Specificity versus
generality. Legal or practical considerations.

Speaker: Can 1 ask one question, what®"s your definition of a connecting
carrier of the Alaska Railroad. Those aren"t railroads and we"re
talking about railroads here. I just want to make sure that it doesn"t
mean another railroad or putting rail cars on the Alaska Railroad
system.

Lewis: It doesn"t mean the latter. Gerry, do you remember?

Johnson: Yes, this is another area which the bill could have been much
more specific. Virtually any railroad in the nation could be said to be
a connected carrier indirectly or very indirectly. The intent here was
to railroads, probably in the State of Washington, maybe British
Columbia, that have a more or less direct with the intermediary of one,
water carrier relationship with the Alaska Railroad and that again could



be more specific but that would add to the complexity and length of the
bill and 1 think that"s something that could be left to legislative
history.

Lev/is: That"s a good example of something that maybe has not been
adequately addressed in a definitional sense. Are there any other
questions about subsection a. That®"s what we just got through talking
about. Now subsection b *s a confirmation. We looked carefully at all
the other public authorities in the state and the legislation that set
them up. Sometime there 1is disagreement. When the governor doesn"t
want to confirm someone there is disagreement about what their status
is. This provision say* that once the governor has appointed someone,
unless and until they are rejected by the legislature so that if the
legislature never gets around to acting on the confirmation they have
full voting and participatory rights. I*m not going to comment on c or
d. They"re, 1 understand, more a place of business. Subsection e-
describes the conditions forewhich the governor may remove someone.

This 1is an important section. I think it is, hopefully, relatively
clear. It's a political 1issue and it"s an issue to be debated about how
much control the governor should have and it"s like the notion of judges
should be. Should they have, life tenure or shouldn"t they. This says
that once they are anointed, unless they are rejected by the legisla—
ture they serve to the end of the term unless they are removed by the
governor for certain specific causes.

Speaker unidentified: What does it mean, conduct intended to harm the
authority? Does that mean take any violent policy disagreement with
someone else on the board and someone else thinks that you"re suggestion
would have harmed the railroad?

Lewis: The key word there, this gets into criminal law, the key word
there 1is intent. Two people could violently disagree about something.
Violently disagree about whether the chief executive officer should have
a vote and on the board. Their intention would be what was the good of
the board. So they could be criminally violent in that situation.
That"s designed to get in a situation where someone intends, knows what
they */ant to do would be harmful and intends to do it anyhow. The next
section, Section .040 deals with term of office, public members of the
board serve for staggered terms of five years each, could be four, could
be six or any other number. I don"t remember who made that decision.
Those were basically blanks. I won ™ go through the rest of that,
they"re fairly self explanatory. Compensation and expenses in .050.
That"s the one that has the limitation of $300 a day and that type of
thing. As 1 said earlier* that"s a blank and it could be removed. The
legislation could not put any limitation leaving it up to the commission
to set their own salary. Some people would think that the legislature
should set the salary for the commissioners and the commissioners set
the salaries for their employees. Otherwise there would be no one.to
whom the coumissloners would be accountable. Strictly political Issues.
Policy decisions to be made by the legislature and who receive advice

from this commission. Quorum and meetings. I"m not going to go into
those. Again, |1 think it"s self explanatory. Dropping down to .080 on
page 6, this 1is a very important section. It's one that the people

invent, 1 guess 1 kind of alluded to eariier in the-day referring to



other sections. Now, Subsection (a) says, “tinless the board provides
for management of the authority by a third party contract under Section
(b)" so this recognizes right off the beginning in the first statement
on that issue is that the board can provide for management of the
authority by a third party contract. Then it goes on and says the board
shall appoint fixed compensation for the chief executive officer and
legal counsel of the authority. There was some discussion which we did
not participate in whether or not the governor should also appoint the
chief legal officer feeling that it was important that the chief attor—
ney for the commission, that that person should give advice that would
be consistent to the advice the board would get if they went to the
attorney general. There were other fights that the board®"s -"lawyer
should be loyal to the board, independent and all that. This was a
compromise to say that the governor got to review the appointment of
legal counsel for competence. Whatever t.iat means. So that the board
appoints the chief executive officer, not the governor, but the board
appoints the chief executive officer. The only person the governor even
gets to consider is the competence of the legal officer. The decision
was made not to give the governor the confirmation powers of the chief
executive officer. That"s strictly by the board. There®s no question
about that and | don®"t think there®s any room for there to be question
about that. That was a very important policy decision that was hashed
out basically over the whole year. People had their strong feelings
about that. Then, the chief executive officer shall appoint and fix
compensation for the othor executive officials just like any private
corporation. The chief executive officer has everybody else fix his
salary. In this case, the appointments of compensation are subject to
board approval. There was debate about whether or not that should be
limited so that the only ones the board had approval power over things
like 1 usurer or vice president, chief operating officer. Those were
rejected. This was the resolution after long debate on that subject.
The officials appointed under Sections 1 and 2, that means the executive
officials who are defined later in the act can be fired by the board any
time the board wants to. Other people presumably will have contracts
and this doesn"t effect people other than the chief executive officers.
This again is like a private corporation rather than public one. Public
officials are elected for a discreet term. In the private sector, the
board can fire the chief executive officer whenever the board wants to.
Subject, of course, to whatever the contract terms are. If the chiel
executive officer had a contract that said he was entitled to one year
and couldn®t be fired before a year and if he or she would be fi*"ei
sooner they would get two years severance pay. Of course, that would
override this. But this basic decision again was that the board would
function here with all the efficiency just like a private authority and
the board could fire the chief executive officer, the chief executive
officer wants to do what the board wanted.

Why is that extended to other officials other than the chief executive
officer. It appears to me that you weaken the chain of command when you
do that. It says the board can fire the second level. It*s no good.

Lewis: You look to the definition of executive officials. Again,

basically it"s a blank. That"s what people decide. Our aovice was be
specific. Don"t leave it up to the people who wonder about the future.
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Who got the power to appoint, approve and fire. Do it specifically so
everybody knows going in. This was a particular resolution there are
infinite numbers of others that maybe would be as good or better.

Chris Gates: These people then serve both the general manager and the
board.

Lewis: Yes

Gates: 0Ok, isn"t that traditionally a nonproductive arrangement were you
don"t have a clear boss you®"ve got two bosses, and you"ve got to please
both of theri

Lewis: They"re debated constantly, they®re lots of kinds of corpo—
rations | know where the chief financial officer and the chief executive
officer or t:he chief legal officer all serve for the pleasure of the
board. There are others where nobody but the committee do. There are
just lots of ways to do 1it,. And here is a section, section five then Iis
the one that... the provision that no executive official may be com—
pensated at a rate in excess of that established for the heads of
principal executive department of the state. Policy called, there*-:, no
legal basis for that.

Unknown speaker: Did you read that before to permit incentive bonus to
such a person or are those precluded?

Lewis: My interpretation would be mean that that would be the limit, 1f
the limit perceived department heads at 60 thousand dollars, for exam—
ple, that the total compensation for one of these executives could not
exceed that..

Unknown speaker: Doesn"t that leave you up in grey area, how are you
going to get a competent executive officer for that amount of money ? 1
doubt it for the Alaska railroad. You"ll never get it. That"s a poor
provision.

Lewis: That"s a policy provision that you can change your recommendation
could be to change, 1f the legislature could change 1t It"s not. 1 think
that"s , it"s something 1 guess I"m not going to 1| express an opinion
because It"s not a legal not a legal Issue it"s a policy decision for
other people to make.

Lewis: Oh there®s absolutely nothing that prohibits it. That is your
judgement about what is the best way to operate.

Unidentified Speaker: Excuse me Mr. Lewis, 1f I may make a reference
back to number three, officials appointed under 1 and 2 that the gentle
man from the port authority just made reference to here, back on page 44
there®s a definition of what executive officials is and it"s Incredible,
manager of marketing and sales, chief engineer, chie* mechanical offi—
cer, officer of industrial development, real estate manager of budget



and accounting, manager of planning, chief of security. That seems to
be quite a can of worms.

Lewis: It's a big list.

Same speaker: All those people are answering to the board or the what
ever we"re calling this. As well as the chief executive officer, your
example makes sense that the chief financial officer or chief legal
council or what have you might answer directly to the board, but with an
operating structure where there 1is one chief executive officer with
other people subordinate, to that working within that operational
structure needing to be abordinated through one entity and one voice.

Lewis: I,know what you"re saying, | don"t disagree with you, this could
easily have been changed and I suspect in some earlier draft it probably
said that. T know that a earlier draft there was a very narrow defini—
tion of executive officials. And it got lengthened for reasons that |
don*t really recall now. But it could saythat th S does pu/ide that
the CEO appoints and sets salary for all these people. There 1is no
question about that, but it also says thatall these it level two can be
fired by the board. There was a practical judgement as 1 recall,
something that somebody said "well 1look, if the board tells thp CEO to
fire somebody and he or. she doesn®t then they"ll fire him or her.” Then
that does the same thing and 1 think what you"re expressing here is that
the list is too big and there"s probably*a better way to do it and I
sure don"t disagree with the observation.

Speaker: It would seem me that it would be the function of the board to
tell the CEO to run the railroad and to run it efficiently.- If he does
that terrific and doesn"t then deal with the executive officer

Lewis: That is a perfect.y good way to approach it.

Looking under section B, page seven. The board may provide for in a
manner consistent with the purposes of the chapter, and subject to the
approval of the state has provided in section of the state code, the
management and operation of the railroad by a third party contractor.
The purposes of the chapter are the ones set out in the beginning.
Obviously, if the board decides that it could be done by private opera—
tor then it would nullify the finding that it is not presently appropri—
ate for private operation. But so long as the board decides that the
private operation will provide good efficient, safe, economical, con—
tinued service then the board may contract with a private operator. |
don t remember the reference to the state code. Legislative approval of
course. That"s one of the provisions that we"ll get to later, wfiere the
commission puts something in motion and then the legislature can come 1n
and stop it if they choose to.

Speaker: That need not be theentire railroad, itcould be segments of
its operation.

Lewis: Yes sir. It could be fur different times or different parts of
the railroad. That 1is left upto the board.

We come now to section 090, delegation, whichresponds to a question
that somebody asked earlier. Subsection a, the board shall by rule,



delegate powers and duties appropriate and necessary for managing the
daily affairs and operations of the authority to the CEO subject to any
requirement of board concurrence or authorization imposed by the rules.
That says board just sets is own rules and regulations and for turning
the railroad over for operation to the CEO but what recognizes what's
obvious, that the board itself can limit what it gives to the CEO. B and
this is very important. This 1is something that 1 think was a result of
input by the Chamber of Commerce or Commonwealth. Within 180 days of
its establishment, the board shall delegate the following activity of
the authority to the CEO or other executive officials designated by the
board subject to board review of any activities that may be specified in
the rules. Now if you look at these things, this is the nuts and bolts
of the operation of the railroad. And what the legislature 1is saying to
the board is: within 180 days you will delegate these things to the CEO
recognizing that the board will have review power, and they can"t get
out of their own responsibility by delegating to a CEO. But saying
nevertheless, the management of all ttese things must within 180 days be
delegated to the CEO. Look at them. They are complicated. I suggest
that we not linger on them but I would be happy to respond to questions.

Speaker: I have one question. Why was not an operating budget included
in there? That the CEO should provide an operating budget to the board

Lewis: The debate on that 1 recall, that the commission itself would
require the CEO to submit a budget. It was an assumed responsibility of
the chief executive officer. You"ll note that another section says that
the board shall cause to be, you know the plans the annual plans,the
five year plans, |1 think this specific language to accompany shortly
reads like the board shall direct that a budget be prepared that the
board will submit to the legislature. It doesn"t have to be done, it
could be added. One of the dangers in adding things, if you start
adding too much then people will argue that what you didn"t have you
didn"t intend to delegate. The assumptions were that the CEO would
prepare a budget.

Harle: This seems to be in conflict with some of the other procedures.
Legislatively, why should the board be told what to delegate.

Lewis: My recollection is that this was requested by if not your group,
I think one of the Chambers of Commerce, Commonwealth North, 1 really
don*"t remember the history of that. Gerry. Oh, 1 beg your pardon. It
concerned the management of the railroad.

Harle: It just doesn"t seem appropriate Tn legislation to tell the
commission what they ought to be doing in terms operation. Lewis: I
don*"t disagree with that at all. I think your suggestion 1s a good one.

Last spring, there was a lot of concern by people here that 1t was set
up, that 1t was to bureaucratic and the manager of the railroad didn"t
have enough authority. This was a political response to a perceived
local concern generated by the management and supported people that the
board would keep to much power to itself and ought to be ordered by the
legislature to delegate. It"s not a provision that needs to be in here.
The other side of that is there were certain things that people thought
that the board itself, really had to be responsible for. Not that they



would do it originally, but that they would vote on it, they could be
cognizant of it, they couldn®t simply delegate without further thought.
And those are the ones that are set out in sub-section "c" on page 8:
General or particular board authorization or concurrence 1is required for
a number of other things. The list is based upon various people-s
experience, things to be added to it, things can be deleted. It could
be deleted altogether. It"s a policy decision that certain things were
so important that the legislature thought the board itself really ought
to vote on it, to not resolve it say arbitrary (??). So if its $5
million, or $1 million or say $50 million.

And that brings us to the conclusion of Article One and Gerry Johnson
will take Article Two.

Russ Babcock: Perhaps | could address a question to Capt. Adlum and
Dr. Olson. We"ve now structured a board and given its duties and
constraints. Are doing a good job? Are we going to get a good board out
of this process? In your experience, are they going to be able to
function under this set up? What"s your comment on what we"ve done so
far?

Adlum: Well as a commissioner, a couple of things that strike me, the

even numbers. I can see too many deadlocked votes, 3 to 3, 2 to 2 and
not much of a way to resolve that. I do agree that the executive
director should not be a voting member. If you are going to keep this

division between the commissior "nd the management,

Lewis: I apparently made a misv . There are six public voting
members. There are a total of seven voting members. Right now, the
Commissioner of Transportation is a voting member though not public.
There are six public members. If the decision wore made to take the
commissioner of Transportation off, then | think the recommendation to
go along with that would be to add another public member to you end .up
with an uneven number.

Adlum: Then you have one more than half as a quorum. We have a five man
commission. Even though there are only three of us there, and that"s a
quorum, we have to have three votes to pass something. You can"t come
there with a minimum quorum of three, and pass on a 2 to 1 vote.

Lewis: We have drafted that for other public authorities that we
represent to require a super majority. There are lots of things like
that could also be drafted so that certain decisions required more than
a majority.

Auium: Maybe you could put that in some bylaws of the commission,
though and cover them in that manner. Lewis: That 1is intended to be
done by the Commission in their own regulations. Everything that is not
dealt with specifically, will be left to the board to promulgate their
own regulations.

Adlum: My feeling on that. Just because somebody happens to be traveling,
out of town working for the commission, a small group can get together
and get something passed without the whole majority.



Babcock: What about representation, getting people who really represent
the interests of the authority in this case, to serve on the board.
Should there be geographic reflections in that, or not.

Adlum: Well, we talked on that, David and | both, when we were talking
the issue of whether they should be elected or appointed. We felt the
area that you had to cover with the railroad it would be very difficult
to have an election that would be representative. We did feel strongly
that they should be appointed. I personally have strong feelings for at
large. What can happen on commissions, and has happened on the Seattle
Port Commission, you get one guy that is for the waterfront and one guy

that is for the airport. We have it today on our county commission. In
King County where they"re elected by districts. They"re fighting for
their own districts and to hell with the rest of the county. I don"t
think that®"s good either. If you"re going to run a successful railroad,

you got to have representation (?) over the entire area.

Wright:. But suppose the governor is from the waterfront and he"s doing
the appointing.

Adlum:  You happen to have one from the hotel industry and he®s got
hotel everywhere.

Olson: Let me just make one response to Russ"s question. My own
reading of this section of the bill 1is that closely approximates the
kind of organizing structures that worked best with respect to public
authorities, generally. I strongly agree the comment that Mr. Ebert
made earlier on, that this section at the top of page seven, that gives
appointment and compensation powers at a second level of the orga—
nization and particularly as these are spelled out in the list on page
44. That really violates some very fundamental properties of induce—
ments toward efficiency, flexibility, managerial expertise and dipping
that far down into the managements staffing side of the organization 1is
probably not a well founded principle.

Adlum: -1t takes a big risk toward patronage.

Olson: Correct. Other than that, 1 find most of the provisions here
closely approximating some of the best public authority structures. But
that one, | just strongly agree with the comment.

Johnson: To have any hope of getting through this we are going to have
to start moving more quickly. And 1 think it"s more important that we
try and explain things at this point. The next article ha? to do with
the administrative provisions provided for the railroad authority. As |
go through these I1"m going to try and compare them to some extent to the
Alaska Code that affects other public entities. As we"ve noted consis—
tently throughout. An effort was made to review the statutory pro—
visions that effect other public entities to determine they can be
improved upon in the sense of providing more independence and flexibil—
ity, workability to the railroad, making it less like a conventional
public agency and more like a private entity. The first provision you
see there has to do with conflicts of interest. This is a little
understood provision. I think people on first reading considered it a



restriction. Actually, it is permissive in the sense that its major
function is to be very detailed in defining what conf? icts of interest
are. Secondly, to allow the authority to operate in the face of exis—
tence of conflicts of interest, to deal with them in order to allow it
to function. The state code is basicly two parts, a financial disclo—
sure aspect and a fare prohibition against acting in cases where there
arr conflicts of interest. It does not define conflicts of interest to
this extent. Incidently, i would pause in the explanation to note that
this provision 1is basically consistent with a rapid developing area of
the law concerning private boards of directors and feduciary duties
owned by those directors to their colleagues or their companies.

Harle: Mr. Johnson, what is the need for this article in total. Why
couldn®"t the board of commissioners establish these procedures, instead
of through legislation?

Johnson: Because the state statute is so explicit and doesn"t reach
this, it was our opinion that simply delegating broad, rule making power
in this area to the hoard would not be sufficient to allow them to save
a decision in the face of a conflict of interest. The meat of this
provision is to first narrowly define what an inhibiting conflict of
interest is, and secondly provide a procedure through which the disclo—
sure of other minor conflicts of interest and then the board proving
participation of the member following disclosure, that the board can
actually make a decision. That we feel is very important.

Harle: .So this article is required by law because it"s a public author—
ity-
Johnson: It's not required by law and you could do without it. It just

gives this body rjiore flexibility it makes it better (end of tape)
circumstances from judicial attack. Which is very important.

Gates: Article two or the second part of this article, deals with
public board meetings. This 1is the very first instance where we ap—
proach a subject ofecompetition. And i"d like to take just one minute
if |1 could tc say get a real consideration here that this is a tough,
thorny issue that must be considered. And that is the long term effects
of this bill on all transportation competition into southcentral and the
rail belt. You're dealing with exemption from taxes, tax exempt financ—
ing, railroad operating modes of transportation otter than a railroad,
rate making by legislative fiat as opposed to fully allocated costs,
exemption from state anti-trust provisions, the ability to form contract
rates as opposed to other carriers not having that ability, entering
water transportation with direct competition with some existing carri—
ers. How far do we want to make the Alaska Rail read a profitable beast?
Do we want to eliminate SeaLand and TOTE? Do we want to eliminate
present competition on the long term and do you only want the ARR
serving the railbelt? It"s a tough, thorny issue, but how much subsidy,
how much help do you give the railroad when it in fact when it competes
for general cargo and could drive out competition that is normally
considered beneficial.
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Johnson: You®'re raising a policy question regarding the ability of the
ARR as a quasi public entity to function like a private carrier. If the
board of TOTE or SeaLand would agree to set their rates in public
hearings then 1 think the state of Alaska should consider comity. Since
they don"t do tha®: and cince the ICC doesn®"t reouire any other carrier
to do that | think that the Alaska Railroad s 5 probably enjoy the
same protection from the inappropriate disci .re of proprietary infor—
mation.

*'es:  This 1is just the tip of the iceberg. When they can do all these
ngs and have access to capital subsidies from the legislature. It"s
a real issue.

Johnson: To some extent you®"re mixing apples and oranges. The legisla—
ture doesn"t hdve to give them capital subsidies. If it does give them
a capital subsidy, then the ICC in regulation of the railroad"s rates
will take that into account.

Gates: Contract rates?
Johnson: Contract rates are subject to regulation.

Gates: Sealand can"t enter into contract rates as a public common
carrier, the railroad is entitled to do that without any disclosure at
all. Without any filing of tariffs.

Johnson: I think we"re into something other than an explanation of this
provision. I would just point out to you that the purpose of this
public board meeting section as well as the disclosure of public infor—
mation later on is to give the railroad entity access to the same
exemptions that exist under state law for other public entities plus
additional ones that are pe“ulier to the railroad business, that would
be necessary for it to operate. I would simply point out that the
concerns that have been raised are largely ones that are subject to the
regulation of the railroad by the federal government. Minutes of
meeting: that provision 1s there simply to go the creation issue some of
your Supreme Court decisions invalidating the creation of independent
public corporations outside of the 22 department limit have looked to
provisions in those statutes requiring the submission of minutes in this
manner to support the creation of entities outside the 22 agency limit.
The administrative procedure section, the gentlemen v/ho asked the
question, unfortunately 1s gone, but this 1s a section which is basically
a provision exempting the authority from the state Admin. Proc. Act and
giving it an independent streamlined rule making power. There 1s one
provision here that requires the submission of certain types of rules
and regulations to the attorney general for review. The inclusion of
that is not required by law and it was made basically as a policy
decision and one may or may not feel tlttt that is appropriate for an
independent authority. With the exception of that provision, the
administrative procedure section represents substantially the provision
to the authority of substantially greater flexibility than any other
public entity would have. All this does is say that with respect
certain types of regulations that effect the public in major ways, the



railroad has to comply the bare minimum of due process, which, 1 noticed
is an opportunity to be heard.

Public disclosure information we discussed. Again, the Alaska Code
requires the disclosure of everything that"s public.

Speaker: Could I go back to Administrative procedure? At the bottom o*
page 11, it says the legislature can annul or temporarily suspend any
regulation it likes. To me that seems to give the legislature an
infinite capability of doing anything it wants.

Johnson: That, unfortunately, 1is a requirement of you law at the
moment.

Speaker: Is it a requirement of a law that is higher than this law?

Johnson: Yes, it"s a generic requirement. I"'m trying to recall the
history of this a bit and maybe what I should do is to refresh my memory
and get back in touch with you on this. There have been Supreme Court
decisions on this question and 1| think I care to go right now.

Gates: Would this have any effect if this were operated by a private
entity? Would those regs that ere internally generated have to be
approved by the legislature?

Johnson: IT it were operated by a private entity under a public author?
ity, the public authority would still be subject to this. Th"™ ability
for it to delegate out from under requirements like this to a contract
management is not clear. It"s something that would require a lot of work
to determine in order for it to be done right. If the railroad was
simply transferred to the private sector, taken by the state and sold or
given away, then these requirements would not follow.

Speaker: If you could give us some help on that one, it kind of sticks
in our craw a bit. A lot of our people question that.

Johnson: Sure, we"d be happy to do that.

Speaker: That would apparently cover operating rules..then it would
have to go before the legislature.

Johnson: There"s a bifurcation here. Regs affect things delating to

the outside world. Rules affect the internal governance of the authori—
ty. This goes only to regs so it"s not as broad as it at first appears
to be. We"d be happy to reflect on that »nd provide more information to
the commission.

Lewis: Article 3, page 14: The first 4 pages specify 32 specific

powers plus one general power that is expressly delegated by the legislature
to the railroad authority. I"m not going to go into the details and

again they are self explanatory.® They®"re in there for a variety of

reasons. Often when people challenge actions of public authorities, one

of the challenges is that the public authority doesn®t has not been
delegated the legal authority by the state legislature to do something.

So this was intended as a long shopping list to take all the issues that
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have been controversial that we know about (indesc) and to specifically
challenges that have been made in this state to the authority of your
other public authorities in making clear that \he authority has those.
33 is a catch all which says that if something that has been left out in
the first 32 items, the public authority has the power to do all things
necessary, convenient and uesirable to carry out the powers and duties
expressly granteu "t necessarily apply to this chapter or any of
the other laws of tht etc. It"s also designed, in looking ahead,
one of the other things thuc "ve given a great deal of attention to
are the bonding provisions. Some of these specific powers are in here to
satisfy some of the bond council. When the railroad floats a bond to do
something, and the bond council asks for an opinion that the railroad
has the power to do that. This would be the reference that the bond
council would look to. So it"s designed in a prospective way to deal
with bonding provisions that we*ll come to later.

Wright: Could you elaborate briefly on 27? 1 assume there has been
discussion about the latter half of that and the railroad™s ability to
acquire the modes of transportation and for example compete with private
trucking industry.

Lewis: It*s a policy question. There has been tons of discussion about
that.
Wright: It is the intent of this legislation that the railroad could

compete with private industry and other things, other forms of transpor—
tation other than the railroad, such as th,> barge lines or trucking

firm, a wholly owned subsidiary of the railroad which could be a truck—
ing firm that would compete as a feeder service for some rallroaa
terminal to say Valdez, or Delta or Tok. Is that a specific intent of
this or is it an accidental happening that it"s there.

Lewis: I"m trying to recall and 1°m also trying to be careful.

Johnson: You are looking at the May 4 draft, tnat draft was subsequent—
ly amended 1n the house committee. Power number 27, to provide for
extension of the ARR rail system with negotiation of thru tariffs with
providers of inter and 1ntra state transportation. That was done, 1in
ths rational of the sponsors of you amendment, to go to your point. In
spite of the fact of the way that the bill was drawn previously, diver—
sification of other modes was one of those things which was subject to
the legislative review provisions.

Wright: So asyou"re describing 1t, my concern 1s no longer valid.

Johnson: Your concern to this particular power on theday that the
legislature adjourned 1is no longer valid.

Speaker: When we go back to this Issue that we talkedabout in the
findings where some of us consider that this authorityshould be in
power to consider transfer of the railroad to private enterprise. Again,

r ntion of that ability to consider that should be in these subsequent
articles where the activities of the board are allowed or condoned or

set in a framework of approvals or what not. It's an issue that should
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show up in a couple of places as we go along. I"m just saying this to
the board and not to you.

Lewis: There 1is nothing to preclude that from being added here.

Speaker: Well if you had it one place, | think it"s important that we
had it the others too.

Lewis: If you get into that, you get into the notion that the legisla—
ture still has veto power over those kinds of things. You"d have to
decide whether to take out or put it in.

Any other questions?

Dill Zyback: Gerry just referred to the piece of legislation that was

passed at the end of the session. The question that 1 have is whether

this advisory commission 1is going to be dealing with the May 5 version,
as | understood it was, or some subsequent version with changes that we
are not aware of?

Lewis: Gerry was referring to a House felll. My understanding is that
the commission is looking at the senate bill where the house bill was
different from the senate bill, this commission would presumably decide
whether they think the different provisions of the house bill should be
considered with the senate bill or not.

Zyback: We were not aware of that and this is why Buki brought that
point to your and the commissions attention.

Lewis: I"m sure the commission will look carefully at any differences
between the house and senate versions. Annual reports. This also
responds, as | alluded to earlier, Sec. 42.40.310, Annual reports. The
board shall direct preparation of, certify and distribute to the gover—
nor and each member of the legislature a report generally describing the
operations and financial conditions, etc. In the next section 42.

40.320, says the board shall have the financial records audited etc.
Then we go on ir.to, the next section, 325, the authority shall prepare
and the board shall adopt a long range program. All of these are
assuming that the board will Its CEO prepare these things for its review
and that the board will vote on them, approve them rr disapprove them or
change them, and the board will submit them to its seniors, the legisla—
ture the governor.

Johnson: One additional point on that. This collection of provisions
also assumes or in lieu of annual appropriation of the authority"s
revenues.

Lewis: This bill does not contemplate any annual appropriations by the
by the legislature. It is quite explicit that all the revenue generated
by the railroad will be retained by the railroad and will not go into
the general fund, one. Two, the railroad will not look to the general
fund for appropriations. The legislature is simply saying to the
authority: We want to know what"s going on, what your plans are, and we
want to make sure that you plan. That you plan in one and five year
intervals or other provis-ions early on for 18 month intervals. But it"s
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basically the legislature responding to some of these outside studies
done and some of the studies of the other public authorities and through
these various provisions required the board to plan both policy, program
and financial planning and to do it on a regular basis and to require
them by law to submit those things to the legislature and to the gover—
nor. So that the gov. and the leg. will know: one, that the railroad
authority is planning to-do something, and that two they*ll know how
they plan to carry it out.

There 1is an annual audit that 1 referred to in sec. 320. There are
other sections in the back of this bill, 171l refer to briefly on pagr-:
47, sections 10 and 11, talk about the first reports and audits, rip".it
after the initial start up. Sections 10 and 11 have little asterisks,
because after the first the first time they are complied with, they"ll
fade into history and they"ll be superseded by the annual requirements
that we just talked about in the main body of the legislation. It's an
interesting fertile area and the commission will look very carefully
into this because this is really the part of the bill that deals with
planning and that sets out the requirements that the authority plan and
disclose its information to the state policy makers.

Mr. Ebert: If audit by an independent public accountant is provided why
is there also audit by the governor and the legislature whenever they
consider necessary, which | guess if they disagree with railroad policy
could be arranged to be during the evening hours of every day.

Lewis: That"s a very good question. One answer 1is that it"s not
necessary, if there"s an audit, there"s an audit. And that"s all that
one needs. There was concern, and 1 don"t remember the details, both by
the governor®s office and by the legislative leadership that apparently
somebody had had some difficulty with some of the existing public
authorities and the wanted a provision to get information from them.

Johnson: And only during normal business hours.

Lewis: That"s right. See the whole debate is playing out again. The
authority shall, at all times during normal business hours, etc. That's
one part. The other part, and as often governor®s auditor or the
legislative audit division considers necessary make available.

Johnson: One ether point, deserves passing, 1s that although the
auditors can examine the authority®"s recor s, the information cannot not
be disclosed unless its consistent with the protection of information
that we"ve seen in other aspects of the bil.l.

Lewis: Page 19, sec 42.40.330, use of authority assets. This is really
is the only part that really differs in some ways from a private entity
the authority shall apply all money, property, other assets accredited
to the authority tcwards activities authorized by this chapter. Now
first of all this is limitation they can"t use their money for some—
thing that"s not authorized 1n this legislation, presumably they could
not go into raising ox or wheat or something, they couldr-;t manufacture
blivits.



Ebert: Except one of their expressed powers and authorities 1is to
invest in the stock of other corporations who might be raising wheat,
manufacturing blivits.

Lewis: Which number are you referring to?
Ebert: It's in the litany (Lewis: Back in on of those 32 powers?) yes.
Lewis: well you"re talking about section 13, (yes).

Ebert: Acquire, hold and dispose of stocks, memberships, contracts,
bonds general limited partnership interests or nther interests in
another corporation, association, partnership, joint venture or other
legal entity.

Lewis: That is still subject to the substantial limitations, that"s a
technical provision to say that if a purpose, | suppose some of you
mentioned grain, somehow you grain elevator and that®"s not a bad exam—
ple. If there was a decision that somebody didn*t have enough capitol
to build their own grain elevator or spur or siding or that type of
thing and the purpose of the railroad required them in carrying out
their other purposes to participate in a silo then this gives them
explicit authority to engage in that specific legal arrangement where
it"s necessary to carry cut one of the substantive powers that"s been
authorized by this chapter.

Ebert: I thought this was the purposes in substantive powers.

Lewis: Well it is, | think the normal parlance divides between things
that are necessary to do something and the purpose. The purpose of the
authority would not be to borrow money. .The purpose is to provide

. transportation.

Ebert: Is that stated in here somewhere?
Speaker unidentified: That"s in the findings.

Lewis: I think that"s the way statutes are normally construed. Again,
this is for bonding issues and those kinds of things. You look at
explicit provisions. The purpose of entity is not to sigr contracts but
it is given the pcwer to sign contracts where it necessary to do some—
thing else. But the purpose of the entity is not to sign contracts.

The purpose 1is to provide transportation.

Speaker unidentified: I have one concern. Isn*t this section subject
to litigation? Assuming that maybe the Alaska Railroad were to make
money, 1isn"t there a provision in our constitution that all monies shall
go back into the general treasury. 1"d like for you to address that.

Lewis: That"s a very important question that received a lot of debate.
You looked at two things. That what you are referring to derived from
the state constitution. There is an exception in the state constitution
that says that where required authorized by federal programs, the money
does not have to gio into the general treasury. The federal legislation



that Gerry described earlier had an explicit provision that says that
all revenues generated by the Alaska Railroad shall be retained by the
authority for purpose authorized under this chapter and shall not go
into the general fund.

Speaker unidentified: We don"t know if that provision is going to
survive, do we?

Lewis: That"s right and if it doesn*t the bill will be a significant
proolem. The next part that says notwithstanding provisions that set
those limitations we just talked about, this 1is a traditional section
that says that the board may nevertheless pay the board members fees,
dues, or service charges, etc., and defendant identified. Presuming the
board will be sued anytime the railroad runs over somebody or somebody
thinks that they default on a contract or something, people will typi—
cally sue everybody in sight including the individual board members.
This simply says tl.dt the board can use board revenue to protect and
defend and indemnify its employees, counsel members, and commissioners.
Buy insurance and that type of thing. That brings us to Article 4 which
Gerry will talk about.

Johnson: Rail properties. This section is, | think, largely self
explanatory. The first Subsection of .400 deals with the receipt by the
railroad of the property from the federal government under the transfer
legislation in its own name. So that it doesn"t have to first pass
through the state and then to the authority. Authorizing direct re—
ceipt. The one issue that 1 would mention here that was a policy
decision that has caused some controversy is the so called bifurcation
of the properties. The requirement the authority reconvey subsurface to
the state for management by the Commissioner of Natural Resources. That
is a policy decision. It is not required by state law. Authority yes.

Ebert: Why did you hitch it to the term subsurface., state which we are
all going to be learning what it means over the course of the years as
the district court tells us what villages own and what regions own? Why
not use the Section 6(i) in th* statenood act language.

Johrson: This language was proposed by assistant attorneys general 1n
the Department of Natural Resources. It is their policy, their idea.

Gates: Between the last draft and this draft you added on line 7, page
21, and in accordance with AS 42.410(g), Coil. What does that refer to?
Does that allow the railroad to mine its own coal, for example?

Johnson: If you"ll 1look on page 24 you"ll see for .410(g)- This is a
coal amendment, basically, which allows the authority to use coal. That
provision is to protect the railroad authority to use its own coal and
notwithstanding the reconveyance back to the subsurface. If the policy
decision is made to keep the title unified, then the coal provision,
obviously, would not be necessary. It"s merely a cross reference to the
internal provision. The rest of these subsections speak to basically
the ability of the railroad to settle claims and apply for federal land
in Its own nawia. The next section in classification acquisition of use
and state land for railroad purpose, again, is self explanatory. Allows
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the railroad expansion, for instance, or for other purposes to seek the
allocation to bid on state lands and provides an expedited process for
doing that requiring certain findings by the Department of Natural
Resources and so on. Whether or not that is adequate is something |
think you should review. Development of oil, gas, minerals, geothermal,
resources, this again, is required as a result of bifurcation of title.
In the event this provision is essential to tax the operation of the
railroad in the event the Department, 1in its ownership and management of
tte subsurface decides that it wants to export minerals therein requires
that notification be given and that findings be made the railroad has to
certify and so on. It"s not going to impair the operation of the
railroad. Furthermore it establish funds in the treasury into which
revenues are deposited that the railroad would benefit from. .420, land
use regulation. Straight forward provision allowing the railroad to
promulgate regulations concerning the land. .430 is the eminent domain
provision. It grants the railroad the power of condemnation for rail—
road purposes. That brings us to the financial provisions.

Speaker unidentified: If we consider that the railroad might one day be
sold to a private entity and would like to keep in a bundle, the land,
the railroad, and its operations, for consideration of that purpose
there™s no constitutional reason why the lands and the subsurface or the
6 (i) definition if you want to use that one, don"t state in the authori—
ty as a package and could subsequently be passed off. That"s a policy
decision.

Johnson: That"s right although 1 think when the time comes that should
be looked at carefully. I haven™t given that much thought and it would
have to be considered. I don"t believe that®"s impediment.

Speaker: If that was the case then you v/ouldn®t need all this other
language about geothermal and coal and things. The land would be the
authority”s.

Johnson: That"s there strictly because of bifurcation that is envi—
sioned here at the outset. That conveyance back of the subsurface. If
you don"t do that then you don®"t need any of this stuff.

Easley: Do you know what the decision was on the bifurcation of the
(indesc).

Johnson: It was strictly the preferance of the Department of Natural
Resources and the previous administration. I"m not even sure the policy
survives. I think its strictly up to them to think about and of course

it's within the perview of this group to make a recommendation. We
believe it is technically (indesc) done.

Lewis: Article 5, financial provisions. Bonds and notes. Any
questions?

Gates: As long as the commission 1is aware that we don"t create a

monster. Go to far. Saying that we want efficient railroad, which we
do and everybody does, but we don"t get it to the point where private
enterprise, which competes against it and 13% of its revenues, general
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cargo, that we don"t create a monster that just kicks that out through
these special provisions that private enterprise does not have access
to. Such as tax support, exemption from taxes in total, such as
acquiring other modes which 1°m glad to hear did not survive in the
House version. Such as exemption from antitrust provisions which
private operators must abide by. Such as the ability to go with con—
tract rates private carriers can operate with. On and on. There®s just
the ability here to change the competitive aspect and its up to elimi—
nate competition and | think its a public purpose to have good competi—
tion. Head to head competition and not create a distinct advantage on
one hand over and above the other hand. It's just that we don"t go too
far and it"s not something that"s obstructive.

Lewis: Any other questions about the bond provisions? | would be very
happy to go into them. We"ve given a lot of thought to them. There was
some earlier suggestion that the bond provision didn"t do something. |
had hoped that whoever it was would be here. We®ve had it reviewed
carefully by bond underwriters as well as bond counsel and based upon
the fair amount of experience we"ve had representing public authorities
in these areas. Ithink I°Il defer that until some questions. Lets
skip those to page 33, Section 42.45.40. There 1is again makingit. clear
that the credit ot the state is not pledged to this authority. That the
authority stands on its own. The section we talked about before and

I"1l mention it one other tl<« 1s .550, reven”s. Revenues generated by
the authority did not become -art of the general fund of the state"s but
is kept and managed by the 1 hority for purposes authorized by"this
chapter. The validity of th\ there has been a debate conflicting
attorney general opinions by . <r previous attorney general about the

dedication of funds issue. That"s what this refers to. Sometimes you
attorney general thinks that dedication of funds would not apply to
revenue generated by something like this railroad since it was generated
by property that was acquired by the federal government rather than
property thac was acquired funds which had been raised by taxes. Big
debate upon that issue. There is a provision in the federal legis—
lation, though, that 1s consistent with the federal exceptions of the
state constitution and if th?t provision survives in the federal legis—
lation then presumably this is an effected provision in this legis—
lation.

Babcock: Is there any chance a good attorney could do something with
that word "do" as opposed to "may?" Revenues generated by the authority
"do" not become part of the general fund as apposed to "may"™ not.

Lewis: I would say "do" 1s a better word there than may or will not or
should not. I think the intent is clear here. Maybe there should be
some clarification. Should take a look at that.

Wright: Same section there. Purposes authorized by this chapter. I'm

assuming the authority 1is authorized to operate the railroad, repair,
maintenance, etc. Not just rati re bonds.

Lewis: Yes. We all know that certain things a”e part of running a
railroad. Well, that"s it on that section. The next section, Article
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6, is one of the most important articles in the legislation. I talked
earlier in detail about the relationship between the commissicn and its
management. This talks in detail about the relationship between the
commission and the state and Gerry will handle this.

Johnson: This section attempts to establish the relationship between
the state and its creature, the authority.. To establish is on a
mutually understood clearly defined and formal basis so that each actor
knows when accountability is expected and the relationship can function
in a formal and hopefully ultimately routine way. It is designed to
make the relationship as structured as possible in the sense that it
limits state oversight and interference by defining the manner in which
the state relates to the authority. There are four basic mechanisms.
The first of them is state review which for those things se». out on page
34 on the authority prior to undertaking them must first notify the
governor. He, at that po4nt, has the option, notification, incld-m.il-
ly, means to specify those things on the top or page 35, the govt ior
then has three choices. He may approve it in which case the authc ity
can go ahead. He can send it to wait for the legislature to come into
session or he can disapprove 1it. The provision in (e) explains what the

legislature®s options then are and that continues on through (f). In
(@) vhere are somethings delineated which require the approval of the
legislature, the governor™s aide keeping function notwithstanding. In

other words they"re considered so significant that the legislature must
approve them. They"re not things that the governor could simply brew
and allow the authority to go ahead on their own. The items which are
subject to these various levels of approval are again policy types of
decisions. They were considered the types of activities overwhich the
state, for a variety of reasons, ought to have some control because they
were either on different activities than what the railroad is eventually
doing or they were financial undertakings so substantial as to either
potentially impair the viability of the entity itself or perhaps the
credibility of the state. The coverage of these items, the treatment of
the items within the mechanism were again policy decision. I think we
could debate whether or not its appropriate or whether more things or
fewer things should be subject to review. The po”nt | would stress here
today 1is examination of the mechanism is built. The mechanism is
something which we were responsible for.

Bates: Under Articls 6, Subsection (a) 1, "significant orprominent
change must be approved.” Is there any possibilityof further defining
that beast so that it does not rear its ugly head.

Johnson: That"s a very good point and its something a lot of peop”

thought long and hard about. It still worries me. We stopped short of
more detail because we were already concerned about the level of
specificity, complexity of the legislation. I think it"s entirely

appropriate to consider some further elaboration on that point.
Speaker: Could you refer that back to .300 which gives them general
powers? There®"s some conflict there. One place It says Its their power

to do and the. other says you can"t do without approval.

Johnson: I think that"s not an entirely different thought.



Speaker: Because what®"s significant one day might not be the next and
vice versa.

Bates: I think they®ve got wires down that are killing moose now. The
fact of getting those wires up if that"s significant to the news media
would it be significant to the governor?

Harle: We would encourage the commission to look at this particular
Article 6 very carefully with regards to seeing if they couldn"t somehow
consider depoliticizing this section of the article.

Johns.on: Let me just say one thing about that. The whole purpose of
this article is to depoliticize the relationship. It may not be appar—
ent but 1 think the politization of the relationship between the state
and the authority 1is something that worried everyone that®"s been working
on this. The decision was made that there ought to be a mechanism
through which the two can relate so that instead of it being informal
and subject to abuse on an aohoc basis that the relationship woud be
defined. This is an effort to do it. Whether it achieves that result |
don*t know.

Harle: In our view it does not accomplish that. What it does Iis

require the commission to come back for specific activities and still
remains to leave open the other issues that are unwritten to be directed
by various political entities. We view this as somewhat as an interfer—
ence. You should set up a commission, give it directives, and let it do
its day to day work.

Johnson: The other objective in this section was to strike a balance
between accountability and independence. I suppose on the one hand you
could say that it makes the railroad overly accountable and results in
interference. It wasn"t intended to do that.

Harle: . . . approval prior to proceding and that is a definite
hinderancO on certain things major things.

Johnson: What we were told was that the operation of the railroad and
the functions that it currently has and hopefully willing to undertake
in the future is so important to the state that there had to be a formal
mechanism for insuring that it was accountable and not reckless.

Harle: Isn*t that mechanism inherent in organization as you have
developed this? c
Johnson: I think that whether it is or not is 3 judgement call and

whether this (indesc) the objectives 1| mentioned to you is again 1s
subject to personal judgement.

Speaker : It seems that you"ve got three different points 1n Article 6
where you have an interface between t?d legislature and the authority.
You"ve got 600 and 610 and 615 and they all act separately. Couldn"t
you say just leave it with 615 which says the governor shall intervene
and excersize some control over the authority if necessary and specify
the areas that are a real concern.



Johnson: They do different things. Maybe we should move through the
rest of them quickly and talk about them as a subset. The last two are
escalating. The first two are companions. The first one requires
authority to seek approval for certain, activities. The second one
allows the governor or the legislature to request the authority to do

certain things. I-t*s the converse. They have that relationship as well
but also for anything basically the governor or the legislature can ask
that the railroad take action. Instead of having a whole bunch of

things coning from a whole bunch of different sources to which the
railroad make varying responsive replies what this attempts to do is to
structure the relationship so that the governor or the legislature may
officially ask the railroad to do something or not to do something. The
railroad is then obligated to respond in writing with some specificity
and then that sets up, it poses the policy issue in an informed way for
the subsequent action of the state government. Make a decision on way
or the other. Intervention and trusteeship are more regulatory 1in
nature. They deal with situations in which the railroad has gone awry,
in a sense. The first one allows the governor when authorized by the
legislature to intervene and temporarily control the affairs of the
authority in a case of those five things listed on page 37. Trusteeship
has something of a conotation of bankruptcy of almost where the affairs
of the railroad are still troubled that the management of it has to be
totally taken over and things set right.

Ebert: You"ve got intervention triggered by an insufficient membership
to constitute a quorum which® itself would be a condition brought about
by the governor failing to appoint. So the governor would be in a
position to create-the condition of his own intervention.

Johnson: No. He can only intervene when the legislature authorizes hinm
to 1t.
Ebert: In which case all of this is academic. The circumstances

underwhich the legislature would chose to authorize intervention would
presumably be addressed when they authorize tfca intervention.

Johnson: This sets up a set of circumstances underwhich the governor
could seek it or the authority could seek it or the legislature could
initiate it. It creates a new entity. If, for ir-itance, the authority
1n number 2 1is represented to the public or the creditors that they have
access to the credit of the state in their dealings, then this poses the
opportunity for the legislature to step in.

Ebert: Doesn"t the legislature have that option at anytime anyway?

Johnson: Well, the legislature can abolish the authority. There 1is no
question about that . This is an interim mechanism that saves it. It
provides a way 1in which a cure can be imposed at short of simply abol—
ishing it or taking it within the Department of Transportation.

Ebert: Even though it would be a situation procured by the gentleman
proposing to intervene?



Johnson: Well, in that case 1 think that if the governor were setting

up that circumstance hy not appointing people then assuming the legisla—
ture wouldn®t authorize him to intervene. Do you see that that is not a
circular situation.

Ebert: Actually 1 do not see that that is not circular. If this
section has any life without future legislation it"s circular. If it
has not life without future legislation then why is it here.

Johnson: Well, 1 guess | don"t agree with your characterization. These
mechanisms, | know, are new to you. There®s nothing like them currently
in Alaska law. They were developed as a result of the concern of the
policy group to achieve that balance of independence and accountability
and also to respond to the criticisms of the many existing public
corporations that you have in this state that have come out ir legisla—
tive audits and in the review by the Institute of Public Affairs. We
drew heavily on those materials in working with the policy people

who developed these mechanisms.

Bill Zybach, Fairbanks North Star Borough: Is there an inconsistency in
(g) of this section where it says there needs to be approval for the
provision of management and operation of the railroad by a third party
contractorand on page 6 when we were talking about management of the
authority it seemed to indicate that the board could provide for manage—
ment by a third party?

Johnson: Yes, the legislation provides for the possibility of contract—
ing out to management. What this is additive in a sense that- it re—
quires the legislature to approve it if they elect to do that.

Babcock: .1 might pose the same question as before to Captain Adlum and
Dr. Olson in their experience how they see this Section 6 operating.
Is it workable, is it not, are there any pitfalls.

Dr. Olsen: Let me respond to that. I spent a good deal of time going
through this section first time up and again before coming up this time.
I recall this morning | characterized the set of relationships you are
dealing with here as the twilight zone and what is characterized as the
twilight zone is that not many people know very much about how it
operates or who acts on whom are the rest. I think that its a very
imaginative way of trying to do as Mr. Johnson says, maximize the kind
of independence and autonomy for this quasi public entity at the same
time as having checkpoints that assure a measure of public control. On
the first two of these, the state review and the action forcing mecha—
nism, the first one is requiring a set of reports, accountability, and
responsiveness to the parental government while the second is allowing
for policy direction. I think you come down in the end on this second
one by saying that the parental government of the entity ought to or
ought not to have the ability to set broad policy issues for the entity
and if you come down on the affirmative on that question, the action
forcing mechanism is about as controlled a set of policy interventions
as | have seen in other public authorities. I don"t have problems with
either the review or the action forcing mechanisms. On intervention and
trusteeship, trusteeship is tied to a fairly specific set of



greatest degree of pause and it is attempting to anticipate a set of
events that would require intervention and | think Mr. Johnson is quite
in correct in saying that experience and working through this inter—
vention mode is about all one can rely upon at this point. I don"t see
any necessary problems nor do I think its necessarily a circular set of
requirements that are being set out here. So within that general area
of the twilight zone, this is at least as good as most of the other sets
of relationships that | have seen. We"re in a very difficult area
because you"re trying to say that we want the degree of autonomy,
flexibility for the entity in order for it to be an efficient business
like organization but you"re also saying that you want a set f struc—
tures that insure public accountability and policy direction. Combining
those two is a very difficult enterprise and 1 think that"s where most
of the concern comes from.

Babcock: I recognize the ualancing effort there and agree with you

It's nice to have the structure instead of not structure. Th.? problem
is that like any balance you can put as many on either side as you want
and what maybe we should focus us is restrict it to the significant
ones. And again that"s the definition of significant (that"s right) do
we invite too much balance, too much balancing so there®s no operation
you might say. Is there any protective mechanisms that might be.

Adlum: The factthat it"s here | think might cause the commission to
keep pretty muchon the straight and narrow and® not get themselves in a
position where they could be exercise (indesc) up against them. They
know it was there and could be used. I think right now in the state of
Washington, why I don®"t think our law says this, but the legislature
could move in with an investigating committee and did once about 21 ur 2
years ago.

Olson: Let me just take an example of publicagency, public authority,
that"s gone awryfor the lack of this type of attention. Washington
Public Power Supply System lacked both the requirements of state review
in the first instance, so that superior governmental levels knew what
was going on, let alone could agree with what was going on, and, second—
ly, the state legislature failed to have the tools of intervention until
the mo.st recent period, the last couple of years. So that even when
they found o>t how far things had gone awry, on the contracting system
on the financing of the entities, it took some doing for them to inter—
vene. And 1 take 1t what has been attempted here 1is to try to antici—
pate worse case scenarios with respect to trusteeship and Intervention,
at the same time as allowing for policy influence, policy direction on
the action forcing mechanism and more regularized review through the
review stage. I think your comment is probably best taken: It"s better
to have this kind of anticipation of the wayward agency than not to have
it at all.

Speaker: I noticed at the federal level that there is a great deal of
politication with regard to legislative (indesc). This piece of legis—
lation is review (?) in that regard. I'm referring to the FTC legis—
lation in Congress with all the proposed regulations (indesc)
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out something that is a developing question in the law. It's also a
problem that is founded on the constitution of any particular entity,
the-separation of powers, delegation and that sort of thing. I think
that particularly with respect in this case where we have a state
creature that has operative responsibilities rather than regulatory
ones. That should not be a problem, even if any precedents could be
applied from the federal litigation to the state system.

Speaker: Doesn"t it call for the propagation of regulations?

Johnson: No. You have a legislative annulment scheme now, which is
more directly on point than this system. I think f 3t would be in
trouble long before these provisions would be. I v ,uld point oyt again
that these are substantive rather than regulatory. And its not a veto
situation in the strict sense either. It"s a good, valid concern.

Gates: Wouldn®"t the defaulting on any revenue bonds by the authority
impair the credit worthiness of the state? Just hurt the credit rating
of the state?

Johnson: Not necessarily. I think everyone is more skiddish about that
these days than they used to be. No. It depends upon the relationship,
particu arly in the constitutional document which is what this Iis. If
an effort has been made to segregate the liabilities as here, that"s
something that the rating houses would 1look to in answering your
questions.,

Gates: I would really disagree with that.

Olson: There have been a number of studies on- the flirtation with
default and actual default in the past that shows that there is con—
tamination effect. But it shows that it. is not blanket. It really
depends on what that geographically proximate agency 1is, does, and how
it operates so that it is disaggregated by the natu® of the agency. I
would predict for example: if default occurs on the WPPSS bonded
Indebtedness, the Port of Seattle would continue to hold Its AA rate.

Adlum: I was just going to use that example. At that time, that WPPSS
was up to 15%, the state itself was at 12% or 13%, not in good shape at
all. The Port was still selling bonds as 7% and 8%. Its AA or AAA

rating was not affected because of the WPPSS within the same state or-
the state itself which couldn™t balance its budget.

Johnson: Another good example of that also relates to WPPSSand the
City of Seattle, which is a participant in three of the five plants but
not all five of them. The City"s bond rat*» has been preserved in the
face of a declining bond valuation of other public utilities in the
state. The bond has to be pretty sophisticated in that if the case Iis
made to them appropriately. It's no guarantee of course.

Olson: It's not denying your point, there is a contamination effect if

the other agency. Like if the state of Alaska®s budgetary system were
itself in jeopardy, then the contamination effect would probably occur.
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But if it"s not, there is no evidence that that relationship would hold.
Johnson: Maybe these days, the state"s condition would impair the
authority®s. Anything else on this section?

The next article is Miscellaneous Provisions. I"1l just breeze through
this quickly. The first section regarding personnel is a treatment of a
couple of issues posed by the transfer of the railroad to the state. .1
know this is of great concern to the unions on the property and I'm
aware that it does not treat a number of these issues to their satisfac—
tion, nor does it reach all of the issues of concern to them, or all the
issues that the state will have to address concerning retirement. |
think this 1is something that is policy in nature and not something that
we need to spend a lot of time on now. Unless you all want to ex—
press....

Leonard Black, Brotherhood of Railway Carmen: It is my opinion, that
the first three section of 42.40.700, are anti-labor. Though 1 can"t
speak for the management people, 1 can say that being placed in a

restrictive category AS 23.40.200, a, 1, which allows us to take no job
actions, and when these provisions provide us with no benefits, the bill
appears to us to be anti-lebor.

Johnson: I thirk you should present your concerns to the commission.

Black: Because it would be better if these two sections were completely
deleted.

Tony Bashelier, International Assoc, of Machinists and Aerospace Work—
ers: My question would be if you can shed any light on how and why they
reached the decisions, number one to exempt us from AS 39 but yet put us
in 23.40.200, a (1), the most restrictive category?

Johnson: I really can"t, it was simply a decision at the time to do
that. Exempting you from the state civil service and at the same time
classifying you under that subsection for purposes of job actions.

Again, the ball game is not over on this one. It*s not my decision to
make.

%
Mike Olson, United Transportation Union: It says here that the pro—

visions of AS 39 do not apply. Would that mean that as general chairman
of the UTU, that 1 could not negotiate Into state retirement?

Johnson: No. That has to do with the state cirA service. The ability
of the authority to provide for a retirement tu the state civil service
retirement system 1is something that would have to be separately au-—
thorized. An any case. This doesn™t precludeit. The legislature
would have to allow the authority to elect that option, under the
federal transfer legislation. You remember earlier, after two years the
state has the option of incorporating you into the state system or
setting up a substantially equivalent one that is independent. If they
elect the first course, obviously the legislature would have to approve
it, That was one decision last year that the policy people 6-cided not
to make and really to leave it to the authority to make a recommendation



Black: I have one other problem. This bill allows us to deal with
management but yet we are dealing with nobody, since the authority has
to approve. And then again the legislature has to approve. We are
dealing with the bottom step of the ladder and | feel that it puts us Iin
a very d sadvantageous position.

Ebert: This does not provide that the legislature must approve a labor
contract?

Johnson:  No.
(Black and John*on talking at the same time, indesc.)

Johnson: Political activities is self explanatory. It's protection
from polit.ification of the authority or an attempt to severly constricts
the ability of board of commissioners from behaving in political activ—
ities or using authority funds for that purpose. Licenses and permits
from other governmental entities to the same extent would. Claims
against the authority. This is basically a more detailed treatment of
the principle that the authority®s debts are its own and not a debt to
the state. It also exempts the authority from any possible suggestion
that the authority would be subject to state claims process, in effect
the authority will settle its own claims outside of the state system.
Exemption from taxation merely clarifying the

Gates: Whoa. Exemption from taxation again. As long as the commission
is sensitive to the fact that you are going to be competing against your
established system of bringing goods, general cargo, food, clothing,”
into the state, by allowing special circumstances to exist for one
carrier verses others is detrimental to. the long term competition. That
competition has been a very productive thing. It*s allowed the re—
duction of rates with the head to head competition.

Johnson: Does the Port of Anchorage pay taxes?

Ebert: The railroad does not presently pay taxes. If these other modes
survive without the railroad paying taxes | don"t suppose they are going
to be damaged cause the railroad doesn"t pay taxes.

Gates: This is just one of many. As long as the commission 1is sensi—
tive that we don"t go too far. Yes, we want an efficienc railroad, but
let> watch the other end of the extreme too.

Ebert: If the commission does really want to get into the whole struc—
ture of public subsidies to various modes of transportation, the commis—
sion will not complete its work for several years to come.

Johnson: Payments in lieu of local property taxes and impact aid. This
is a totally discretionary provision through which the authority may
make payments in lieu or provide impact aid for its activities.

Lewis: Last article. Article 8, page 43, general provisions. Some of
these might be conv.oversial; however, 1 think most are not. The first
section involves criminal-laws, 1it"s one of the interesting aspects of



this. The decision made to give the security officers for the authority
the authority of other state law enforcement-officials to enforce state
and authority laws and regulations. With respect to violations of the
laws or regulations that occur on or to the property owned, managed or
transported by the authority. People can think that"s a good idea or a
bad idea. But are there any questions about what the effects of that
would be.

The next section .880, it"s clear 1 think, again you can think its good
or bad.

eThe next section, .900. A series of definitions. We"ve probably talked
about most of them as we went through. I1"d be happy to answer any
questions anybody might have about any of these definitions.

Ebert: I"m curious why you tie rail properties to the closing report as
opposed to tying it to the property that you ultimately in fact receive.

Lewis: Those are the some thing. The closing report will describe the
properties.

Ebert: Under the federal Ilegislation, as it"s presently written, the
closing report is not intended to be a judicial declaration of what
properties go in what direction. It's only a planning document.

There®s a provision for adjudication of valid existing rights with court
appeal. It would seem more appropriate to give the rail authority
jurisdiction over properties they in fact receive which might be greater
or lessor than the closing report predicted they would receive.

Johnson: Which section?

Ebert: On page 45, item 10. If you"re giving someone administrative
jurisdiction you should g.lve them jurisdiction over something they in
fact get, not someone predicted they would or would not get.

JohnsG. . Actually, 1 think the identification of the closing report is
not a useful concept in this concept. | think we should say transferred
to the authority under the legislation.

Speaker: Could 1 suggest that maybe we just ask if there"s any comments
on this last article and deal with those specifically.

Lewis: I think that"s an excellent suggestion. Are there any questions
on this last article?

Gates: When does the definition for the leadership of the legislature
come into play. The definition 1s really extensive: Speaker of the
House, President of the Senate, minority leaders for each house, chair—
man of the senate and house transportation and finance committees and
chairman of the legislative budget and audit committees. I forget when
that becomes important. But that is going to be a real battle.

Lewis: I think that is not important and was deleted.

Johnson: For purposes of giving notices under the act, when the authori—
ty was required to inform the legislature of certain things the thought
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was it was better to have it go to certain people rather than to all of
them or one of them or something- That concept was removed.

Ebert: With this discussion of collective bargaining agreements, the
discussion on page 47 and over to 48, that the state will continue in
existence the existing contracts, until they expire by their terms or as
required under the federal legislation, they are renegotiated. It seems
to me the federal legislation contains a two year limit on this which
is not expressed here. Are they really parallel?

Johnson: Yes. The federal legislation requires them to be renegotiated
at the end of the period (indesc) basically within that period of time.
Some of them expire sooner than that by their own terms. Others have no
explanation date at all.

Speaker: I have a couple of general questions directed toward Adlum and
Olson. The first one is regarding Article 4, Lands and it"s a question
of flexibility or the interrelationship of agencies and their impact on
the authority. The Dept, cv Natural Resources will have control over
the subsurface rights on railroad land. Do you see that as a problem
with the authority. Is that going to create a difficultly in its
flexibility to carry out its operations?

Adlum: I don t see that its going to be a problem because any right of
eminent domain there are still (indesc) in the courts 1in one manner or
another. We have the right of eminent domain in the Port of Seattle

but if we can"t reach a price between their appraisers and our.apprais—
ers we end up going to court. What"s decided there is whether have the
right to take it and then deciding the fight (indesc)

Olson: I presume that this policy choice toward DNR will have control
over the subsurface rights to place in parallel, the mandate of self
sufficiency on the part of the rail line such that revenue generation
comes from its mode of operation of the rail as opposed to :ts
extractive capacity. To that extent you ought to build 1in, inducements
to efficiency on the rail line itself. I happen to personally agree
with that policy declaration if | understand it correctly that they'"re
saying that the resources that lie in the subsurface rights will go to
the DNR and the state general treasury and the railroad will attempt to
achieve self sufficiency of its own operation. That is a powerful
inducement to efficiency.

Adlum: If the government had done this when they alloted all those
spaces to the railroad that came across the nation at the turn of the
century, they might be 1n a lot better shape right now.

Speaker: One other question. On the article that deals with the make up
of the board. What are the implications of having a union member on the
board? Is that something that®s common in other authorities?

Adlum: I"m the first union official to serve on the pacific coast that
I know of.,

Olson: The port commission currently har two of its members whose
backgrounds are in organized, labor. Infurmally, which 1is what"s



happening, that by elections, two of those members have come from
organized labor. In other ports across the country, there is a formal
slotting of positions. The Port of Milwaukee, for example, mandates
that one of its members be drawn from organized labor. It also mandates
one of its members from the south side if Milwaukee, one from the north
side of Milwaukee, one from the Chamber of Commerce. MASSPORT, Boston"s
port has a similar slating of membership. My own analysis says that the
greater the degree of formal slotting of positions to occupational
groups, and this 1is not a criticism of organized labor because the
slotting 1is going on the business side as well, or the residential

basis, the more precise the slotting, the greater the attention to
particularistic issues as opposed to universalistic issues. Let me get
away from the academic jargon. What that means is: particularistic
issues are those that are specific to the group or to tse constituency
that is being represented; universalistic issues are those that deal
with larger questions of the operation of the entity. What you get is a
function of how you orient yourself toward that question, of slotting or
not slotting. As 1 read what this bill does there is a half way house
that 1is struck. It does not, as the gentleman from Fairbanks suggested,
draw a line for geographic representation. It does not give the vote to
organized labor®s representation on the board. So that it is once again
a delicate compromise that is reflective of interests withing the state
and within the legislature and | suspect that set of compromises will
continue forward as this bill is enacted. My point is that the kind o*
representation, the kind of policy orientation you get on the board, Iis
partly a function of how you draw- the”criteria for membership on the
board and you get very different things.

Adlum: I get the jeweler and the other guy"s vote a helluva lot quicker
than | get the other labor guys®™ v-tes.- f

Lewis: Are there any other questions about Article 8?

Gates: AS 23.10. 055. The Alaska Railroad Authority is considered a
political subdivision for the state for the purposes of the section. I
thought 1 had the rest of them figured out, but that one escaped me.
Can you explain that for me? Why is the ARR Authority considered a
political subdivision-

Lewis: I°Il call you tomorrow. I don"t remember which one that is.
Ebert: Workman®s compensation, 1 think.

Gates: Cause you get into troubles of establishing a new form of
government which 1is...

Lewis: I don"t think we"ll be able to help much cause 1 can"t remember
what that section Iis.

Chairman Swalling: |If there are no more questions, these men have to
catch an airplane. We"re very grateful that they were able to come up.
Now, 1°d like to say that if any of you have a position paper or any—
thing that you"d like to submit either today or at some future time we
solicit your input. It will help us if it is in writing. Now we will



all welcome to stay. I"11 tell you what we"re going to discuss, Iis
where do we go from here, because we are not in a position yet to
prepare a report. Our request for funding for a word merchant has been
frozen. So we don"t know when our next meeting will be. We"re going to
take a few minutes and discuss where wego from here.

Harle: Mr. Chairman, | have a concept thatis written and 1 would like
to them to the commission for your consideration.

Chairman Swalling: We appreciate that very much.

Wright: Chairman Swalling, | have not a concept, but aposition paper
that 1°d like to submit also from the Greater Fairbanks Chamber of
Commerce. And 1°d also like to formally request and invite the commis—
sion to at some point hold some of your meetings in Fairbanks so you can
get more input from the peop®e in the interior.

Chairman Swalling: It is doubtful thatwe are going to have another
public meeting such as this for input. 1 thank you all for oeing very
cooperative and very attentive as to presenting your views and we"re
gonna try to go from here and put a report together.

Speaker: The State Chamber has already submitted theirposition but we
would also like to go on record in support of the Fairbanks Chamber
position which they have submitted to you.

Chairman Swalling: Anyone is perfectly welcome to stay. We®"ve got to
stay and decide what we"ve got to do now.
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