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INTEREST OF AMICI CURIAS1

The American Civil Liberties Union

i
is a nationwide, nonpartisan organization

of over 250,000 members, and the ACLU of
Illinois is one of i1ts state affiliates,
dedicated to preserving and protecting
the liberties safeguarded by the Consti—
tution and its Bill of Rights. The pro—
hibitions against unreasonable searches
and seizures embodied in the Fourth Amend—
ment are critically important among those
safeguards. They belong, as Justice
Jackson forcefully observed after his re—
turn to the Court in 1948, "in the cata-—
log of indispensible freedoms."” Brinegar
v. United States, 338 U.S. 160, 180 (1948)
(dissenting opinion).

The American Civil Liberties Union
has participated in many of the leading

decisions by which this Court nas given

1. A letter consenting to the filing of this
brief has been lodged with the Clerk.



shape and life to the Fourth Amendment®s
guarantee. Indeed, the ACLU filed the or.l
brief before the Court in Mapp v. Ohio
urging application of the exclusionary
rule to the states, and was invited by the
Court to raise the point at oral argument.
367 U.S. 643, 646 n.3 (1961). We appear
here amici curiae because, in light of th
order requesting reargument, this case nc
appears to present the most serious risk
faced by Americans 1in recent years to-the
preservation of the Fourth Amendment as i
real barrier to unconstitutional searche.
and seizures.

In the view of amici, any question
concerning good faith defense is not
properly before the Court, not only for
the reasons set forth by Justice Stevens
dissenting to the order for reargument,
but also for the reason, advanced by
respondents, that Illinois adopted

the exclusionary rule as a matter of



state law in 1923 and stoutly adhered to
it again after Wolf v. Colorado®, 338 U.S.
25 (1948). Sc= Elkins v. United States,
364 U.S. 206, 226 (1960)(citing Illinois
cases). Should the Court reach the ques—
tion, however, we hope that the analysis
presented here - demonstrating that in
probable causa cases the good faith excep
tion would be either redundant to the
probable cause standard, or an impermis—
sible substantive dilution of heretofore
unchallenged standards of probable cause
will be of assistance to the Court, and

to the Fourth Amendment which protects



SUMMARY OF ARGUMENT

A magistrate may 1issue a warrant
where the facts presented to him, reason-,
ably credited by officers, would justify
a prudent person 1in believing that a sear
would probable be fruitful. Since prob—
able cause is not defeated by reasonable
errors of fact, e.g., United States v.
Robinson, 414 US. 218 (1973) or of law,
Michigan v. DeFillippo, 443 U.S. 31 (197
an objective good faith exception would
be wholly redundant in cases where the c
claimed violation was of the substantive
probable cause standard.

Illinois appears to recognize the
congruence of probable cause and a good
faith exception, and properly urges the
Court to decide this case without reach
ing a good faith standard. IfT a good
faith exception were broader than proba
cause, as suggested by the United State

that lesser standard would become the £



stantive measure of Fourth Amendment pro—
tection, since exclusion is the only means
available for giving life to the probable
cause standard. Damage suits and injunc-
tive suits are unavailable; and Article
Il would bar a court upholding admission
through a good faith exception from going
on to decide the Fourth Amendment issue.
E.g., Bowen v. United States, 422 U.S.

916 (1975); DeFunis v. Odegaard, 416 U.S.
312 (1974).

This Court - unanimously in Weeks v.
United States and Olmstead v. United States, and
again in Mapp v. Ohio - has held that the Fourth
Amendment itself, and imperatives of judi—
cial integrity, forbid introduction at
trial of evidence 1illegally seized from a
defendant. The illegal search and seizure
is inescapably part of a larger eviden-
tiary transaction for which it was under —
taken? and the Courts may not insulate

themselves from the entire illegality -
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the"illegal acquisition of evidence for
use at trial - of which they are inevit—
ably a part.

Even when viewed under a cost-benefit
analysis, exclusion when good faith 1is
present is essential. The costs incurred
by exclusion are only the costs the framers
decided to impose under the Fourth Amend—
ment vf'ere it obeyed. The benefits are the
systemic deterrence afforded whenever
this Court announces a Fourth Amendment
rule, and police departments thereupon dis—
seminate it to officers throughout the
field through training, and continuing
education. A good faith exception would
nearly always be applicable in close cases,
cases resolving previously unsettled is—
sues, oOr cases reversing prior decisions;
and it is precisely 1In fchcse cases, where
the opportunity to determine law is avail —
able only through application of the exclu—

sionary rule, where systemic deterrence has

-y "mu'npn iNimiFN

=

-'ICS/V"-& =y -



tion of evidence for

which they are inevit-

>?d under a cost-benefit

when good faith is

I. The costs incurred

iy the costs the framers

.nder the Fourth Amend-
The benefits are the

" afforded whenever

ea a Fourth Amendment

rpartnents thereupon dis-

:cers throughout the

r.ing, and continuing

faith exception would

pplicable in close cases,

cviously unsettled 1is-

cr3ing prior decisions;

y in these c”.ses, where

e-determine law is avail-

application of the exclu-

c systemic deterrence has

(i e — e

its greatest effect.

A good faith exception would signal
a departure from the Court®s reliance on
categorical rules and bright lines and would
return the Court instead to the discredited,
unguided reasonableness approach of United
States v. Fabinowitz, 339 U.S. 56 (1950).
By focussing attention not on the legality
of searches but on the reasonableness of
belief in their legality, it would have
prevented adjudication of some of this
Court®s most important recent Fourth Amend-

ment precedents, e.g., JTorres_v. Puerto

Rico, 442 U.S. 465 (1979) and Ybarra v.
*Llinois,

Even if the "costs™ of enforcing the

444 U.S. 85 (1980).

Fourth Amendment are relevant, the stati-

stical data relied on by the United

interested,

States, largely erroneous,

and irrelevant, is wholly incapable of

justifying adoption of a good faith
such an exception

exception. Moreover,
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would place a heavy premium on police

ignorance, and would predictably lead to |

a deterioration of police training and

Iin-service education programs regarding

Fourth Amendment standards.



INTRODUCTORY STATEMENT

The Fourth Amendment is an exclusion—
ary rule. It embodies a judgment that a
free society is best served by preventing
the police from acquiring certain relevant
evidence, even at the cost of unprosecuted
crime. Thus, every case 1in which evidence
is suppressed because it was gathered 1in
violation of the Fourth Amendment 1is one
in which the founders had already deter —
mined that government should have foregone
access to that information in the first
place.2 The exclusionary rule merely pro—
vides specific performance of the will of
the founders.

In a perfect world, all officials

2. See, e.g., United States v. Rablnowitz. 339
U.S. 56, 67-68 (1950)(Black, J., dissenting)("the
framers od the Fourth Amendment must nave con—
cluded that reasonably strict search and seizure
requirements were not too costly a price to

pay Mincey v. Arizona, 437 U.S. 385, 393
(1978). See also Appendix A, infra (contemporary
response to Dean Wiginore’s criticism of Weeks v.
United States, 232 U.S. 383 (1914)).



would voluntarily comply with the require
ments of the Fourth Amendment. In our
imperfect world, however, courts must con—
front evidence which the government shoul
not have seized, either because probable
cause was not present, or because the prc
cedural and/or operational requirements
of the Fourth Amendment were not complied
with. In this case, defendant argues ths
a magistrate misapplied the substantive
probable cause test and issued a search
warrant even though the requisite degree
of probability was not present.

The narrow issue on reargument 1is
whether the evidence may be used, regard-—

less of whether or not the magistrate

3. The 1issues raised by a good faith exception
where, as here, only the substantive probable cai
requirement is at issue may differ significantly
from the issues posed in cases involving the

procedural and/or operational requirements of the
Fourth Amendment. For a discussion of the latter
see Mertens & Wasserstiom, The Good Faith Except!
to the Exclusionary Rule: Deregulating the PollL
and Derailing the Law, 70 Geo.L.J. 365, 454-57 (¢



wrongly decided the Fourth Amendment is—
sue, if both the magistrate and the police
acted reasonably in believing that probable
cause was present. However, where, as here
the sole issue before the Court is the sub—
stantive reach of the concept of probable
cause codified in the Fourth Amendment,
it is meaningless to speak of an objective
good faith error in applying substantive
Fourth Amendment standards. The concept
of probable cause as developed by this
Court requires merely an objectively
reasonable assessment that it is more prob—
able than not that a search will uncover

4

evidence of crime. Such an objectively

reasonable assessment is precisely the

A. "Probable cause exists "where the facts
and circumstances within their [the of—
ficers®] knowledge and of which they had
reasonably trustworthy information [are]
sufficient in themselves to warrant a man
of reasonable caution in the belief that®
an offense has been committed."

Brinegar v. United States, 388 U.S. at 175-76
(quoting Carroll v. United States. 267 U.S. 132-
165 (1925)).

11



standard suggested by both Illinois and
the Solicitor General as defining the
ocope of a suggested objective good faith
defense. Given the virtual identity be—
tween probable cause as it has been de—
fined by this Court and the concept of

an objective good faith defense which 1is
the centerpiece of the Solicitor General®c
brief, a finding that objective good

faith existed 1is the functional equivalent
of a finding that probable cause, in

fact, existed. If, on the other hand,

the Solicitor General®s concept of objec—
tive reasonableness requires a lower
threshold of probability than traditional
conceptions of probable cause, he 1is argu-—
ing not for a good faith defense, but for
a substantive dilution in the definition
of the degree of probability required by
the Fourth Amendment. In place of ther
traditional test of probable cause defined

as an objectively reasonable assessment

12



y both Illinois and that it is more likely than not that

I os defining the evidence of crime will be obtained, the

objective good faith Solicitor General would substitute a test
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os it has been de- an objectively reasonable probability
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uh defense which is tionism leading to the inevitable dilution

;Solicitor General's of the substantive meaning of probable

objective good cause.

unctional equivalent

Ible cause, 1in 1. THE FOURTH AMENDMENT®"S PROBABLE
CAUSE STANDARD ALREADY AFFORDS

LAW ENFORCEMENT OFFICERS THE SCOPE
FOR OBJECTIVELY REASONABLE

concept of objec- ERRORS WHICH COULD CONSTITU—
TIONALLY BE PROVIDED BY A GOOD
FAITH EXCEPTION TO THE EXCLU-
SIONARY RULE.
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uires a lower
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) By authorizing search where law
cause, he 1is argu-

enforcement officers reasonably believe
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i ) that evidence of crime is likely to be found
lity required by
t place of the
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in a particular place, the probable cause \
standard already affords precisely the ]
scope for errors of fact and law which
proponents of a good faith exception clairL
is necessary. Petitioner 1llinois con- !
cedes as much, and quite correctly urges
that this case can and should be decided
under traditional probable cause standards
r;;ognizing that adoption of a good faith :
exception for cases like this 1is unneces-
sary because redundant. IT a good faith
exception were broader - as broad as that

|
apparently sought by the Solicitor General

|
who seems to urge that the seizure of evi-—
dence pursuant to a warrant renders such
evidence admissible at trial even if the !
magistrate lacked probable cause® - it
would effectivefy eliminate the require—

ment at the historical heart of the Fourti

Amendment - that "no warrants shall is-

5. See Petitioner®s Brief for Reargueraent (her
after "Pet. Supp. Br.") 19;- see also n.i5 infra

6. See Supplemental Brief for the United State
(hereafter "U.S. Supp. Br.") 43-44.

14



sue, but upon probable cause”.
A. The Fourth Amendment Requires
Only Probable Cause, Not Cer—
tainty, And Is Not Defeated
By Reasonable Errors Of Fact
Or Of Law.
A search warrant is valid if, on the
basis of facts officers reasonably believed
7
to bt 1iirue, , a magistrate reasonably deter —
mined that a prudent person would be jJjust-—
ified in believing that a search would,
yield either contraband or the fruits,

0]
instrumentalities, or evidence of a crime.
Certainty is not required; the likelihood
of engaging in a fruitful search must only
be more probable than not, and may be

based on rumors, hearsay, r suspect”s

prior record, or other evidence 1inadmis-

7. Franks v. Delaware, 438 U.S. 154 "1978).

8. The critical judgment, of course, is the
lAagistrate"s, not the officer"s. See, e.g.,

United States v. United States District Court,

407 1i.s. 297, 316 (1972); Cool:.dge v. New Hampshire,
403 U.S. 443, 449-53 (1971); Lhitely v. Warden, 401
U.S. 560 (1971). See also infra at 21-23.

15
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sible at trial.

As this Court"s cases demonstrate,
this standard expressly provides scope for
reasonable errors of fact and of law. Prob—
able cause i1s not defeated if the "facts"
which the officers present to the magi—
strate turn out to be 1inaccurate (so long
as the officers themselves reasonably
credit those facts), or i1f the assessment that
a search would produce evidence of crime
turns out to have been misjudged.”-0 Sim—
ilarly, probable cause does not dissipate

because a substantive criminal statute is

9 See, e.g., United States v. Ventresca. 380
U.S. 102, 107-09 (1965); Draper v. United States.
358 U.S. 307 (1959); Aguilar v. Texas, 378 U.S.
108 (196A); Hill v. California. 401 U.S. 797
(1971); cf. Brinegar v. United States, 338 U.S.
at 172-77.

10, See, e.g., Franks v. Delaware, 438 U.S. at
165; United States v. Robinson, 414 U.S. 218
(1973); Draper v. United States, supra; cf.

New York v. Adams, 53 N.Y.2d 1, 443 N.E.2d 537,
439 N.Y.2d 877? (1981); United States v. Matlock,
415 U.S. 164 (.1974).

16



cases demonstrate,

ly provides scope for

fact and of law. Prob—

oated if the "facts"
esent to the magi-
inaccurate (so long
elves reasonably
or if the assessment
e evidence of crinme
n misjudged. Sim-
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criminal statute 1is

\tea v. Ventresca. 380
>rnpur v. United States.
Lir v. Texas, 378 U.3~T
irnU, A0l U.S. 797
iltcd States. 338 U.S.
Dulnuare. 438 U.S. at
wson. 414 U.S. 218
jtntect supra; cf.

<X 1, 443 N.E.2d 537,
Itcd States v. Matlock,

that

Pa—

~

later construed differently or held
unconstitutional.”~ So long as the
magistrate reasonably determines that a
search will be fruitful - whether or not
the information he bases his determination
on is a*curate, and whether or not a crime
has even been committed ~ there 1is no
Fourth Amendment violation and evidence
seized iIn a search pursuant to the war —

rant is admissible.

B. In Ruling On A Suppression
Motion Challenging Search
Pursuant To A Warrant As
Lacking Probable Cause, The
Question Which Proponents
Of An Objective Good Faith
Exception To The Exclusionary
Rule Would Make Determinative -
Did The Magistrate Reasonably
Assess The Existence Of
Probable Cause - Is Pre—
cisely The Same As Asking
Whether Probable Cause Existed.

Where, as here, the only alleged

Fourth Amendment violation is the deter-

U» Michigan v. DeFlllippo. 443 U.S. 31, 37-38

17



mination of probable cause, a good faith
exception to the exclusionary rule would
be wholly redundant.

If cne facts presented to the magi—
strate would warrant a good faith, reason—
able belief that the search comports with
the Fourth Amendment, then the probable
cause standard :has been met.12 If, on
subsequent review, a court determines that
probable cause (defined by this Court as
an objectively reasonable assessment of
probability) was not present, it neces—
sarily follows that the assessment of
probable cause was objectively unreasonable.
To go further, and ask whether even though

probable cause was not present, a magi-

12. Like the United States, we assume that inquiry
under the good faith exception which this Court re—
quested supplemental briefing to explore would em—
phasize objective reasonableness, see U.S. Supp.

Br. 58 n.39; see also Scott v. United” States, 436
U.S. 128, 135-36 (1978), although subjectLve belief
is necessarily an element to some extent ,y well.
E.g. , Franks v. Delaware. 448 U.S. at. 164-65.

18



strate (or even the presenting officers)
could reasonably have believed it was pre—
sent, makes no sense: if they cculd reason—
ably have believed that probable cause
existed, then by the definition of Draper,
Brinegar and Aguilar - by "the substance
of all known definitions of probable
cause"13 — probable cause “"vas present.14
This is especially so since, as this Court
has repeatedly made clear, the reviewing
court is not to substitute its own judg-—
ment; the test is whether the initial
judgment was reasonable, and significant
deference is due when the initial deter —
mination was that of a magistrate. United

States v. Ventresca, 380 U.S. at 108;

13. Brinegar v. United States. 338 U.S. at 175.

14. This point has been made, in a different con—
text, by Judge Jon Newman. See Newman, Suing the
Lawbreakers: Proposals to Strengthen the Section
1983 Remedy for Law Enforcer®s Misconduct. 87 Yale
L.J. 447, 460 (1978).
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Aguilar v. Texas, 378 U.S. at 110-11;
United States v. Jones, 362 U.S. 257,
270-71 (1960).

To its credit, Illinois appears to
recognize the identity between probable

15
cause and a good faith exception. The

15. See. e.g., Pet. Supp. Br. 11-13 ("at least in
the area of probable cause and similar factual
questions ... so long as the officer®s or magi—
strate®s error was a reasonable one, the exclu—
sionary rule should not be applied™); Pet. Supp.
Br. 19 ("As a practical matter, it may not make
much difference, at least in the area of probable
cauae, whether this Court adopts the modification
of the exclusionary rule ... or decides this case
on the basis of the traditional Carroll-Brinegar-
.Tor.es standard of probable cause); Pet. Supp.

Br. 26 ("[T]he proposed modification of the exclu—
sionary rule is, in essence, a return to the
traditional standard of probable cause™) ; see

also id. 16-19.

Perhaps because the position urged here by
amicus (and on which petitioner®s brief on reargu—
ment is premised) might be thought unresponsive to
the question this Court ordered the parties to
rebrief, in portions of its brief Illinois essays
an unconvincing "good faith exception” that would
differ from probable cause. Thus, petitioner®s
submission that "Judge Lewis" assessment of the
probabilities was a reasonable one, even assuming
arguendo that it was mistaken", Pet. Br. 27, is
meaningless. If the assessment was reasonable, it
wus not "mistaken"™ within the meaning of this
Court"s practical approach to probable cause exem—
plified by Brlnegar and Vencresca.
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good faith exception proposed by the United
States may differ from the probable cause
standard, since it appears to focus solely
on the officers, rather than the magistrate,
and seems to insulate evidence seized pur—
suant to a warrant from suppression, even
when the magistrate could not have reason-—

ably determined that probable cause existed.

16 -
See U.S. Supp- Br. 43. Exclusive atten-

16. We are told that exclusion may nevertheless

be appropriate where "the factors relied on by the
magistrate were so lacking in the indicia of
probable cause as to render official belief in its
existence entirely unreasonable,”™ quoting Brown

v. Illinois, 422 U.S. at 610-611 (Powell, J., con—
curring), but the line between after-the-fact
reasonableness under Aguilar, 378 U.S. at 111, and
"entirely unreasonable” is left quite uncertuin.
Professor Kaplan, on whom the United States heavily
relies, has criticized a similarly unclear standard
under which an unreasonable determination of prob—
able cause would not bar admissibility so long as
it was not "reckless" or "deliberate". Kaplan,

The Limits of the Exclusionary Rule, 26 Stan.L.

Rev. 1027, 1044-45 (1974)..



tion to the officers* judgment rather than
the magistrate®s, however, is squarely
inconsistent with the core Fourrh Amendment
requirement that a magistrate™s objectively
reasonable judgment of probable cause -

not merely his signature, not his 1iIncor—
rect assessment of probable cause, and not
an officer®s belief that probable cause
exists - is the fundamental prerequisite
for most lawful searches. See, e.g-.,
Nathanson v. United States, 290 U.S. 43
(1933) and Franks v. Delaware, supra (re—
jecting proposition that magistrate®s
signature on warrant sufficient to estab—
lish valid search); Ybarra v. Illinois,
444 U.S. 85 (1979) and Torres v. Puerto
Rico, 442 U.S. 465 (1979)(undoubted good
faith of police searching under clear
statutory authority irrelevant where
probable cause 1is lacking); Delaware v.
Prouse, 440 U.S. 64./ (1979) and Dunaway

v. New York, 442 U.S. 200 (1979)(undoubted



udgment rather than good faith of officers acting pursuant

«r, is squarely to state court determinations that the
ore Fourth Amendment particular searches at issue did not re-—
strate"s objectively quire probable cause irrelevant where
robable cause - appropriate substantive standard not met);
not his incor- Whitely v. Warden, supra (officer®s belief
ible cause, and not that valid warrant issued irrelevant where
nrobable C3use magistrate could not properly have found
rr. al prerequisite probable cause).17
See, e.g., As we now show 1in greater detail,
ys, 290 U.S. 41 the good faith exception proposed by the
aware, supra (re- United States, 1if broader than the prob—
nagistrate”s able cause standard, has precisely the
ficient to estab- vice this Court found in each of these
v. Illinois, cases: it would "denude the probable
orres v. Puerto cause requirement of all real meaning."
) (undoubted good Franks v. Delaware, 438 U.S. at 168.

J under clear

levant where 17  The failure ot united States to discuss
any ot these cases except Frank.;? — each of which

J); Delaware v, would have been decided differently under its
approach - is striking.

<9) and Dunaway

1 (1979)(undoubted
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C. If A Good Faith Exception
Would Afford Any Broader Scope
For Error Than Probable Cause,
It Would Violate The Fourth
Amendment By Systematically
Failing To Deter And Indeed
Inducing Searches On Warri”nts
Absent Probable Cause.

Law is what law does. A rule of"law,
especially a constitutional rule, which
finds no sanction, and which need not be
applied in the courts even in appropriate
cases, 1Is empty rhetoric. Davis v. Passr
442 U.S. 228, 242 (1979).18 To say that
the Constitution forbids search warrants :
to issue on less than probable cause, but*
permits the admission of evidence seized !
when probable cause was lacking, 1is effer
tively tf protect "the right of the peopl

to be: secure” only procedurally, through

search warrants, but without the sub-

18. "(Ujnlese such rights are to become merely
precatory, the class of litigants who allege tha
their own constitutional rights have been violat
and who at the same time have no effective means
other than the judiciary to enforce these rights
must be able to invoke the existing jurisdiction
of the courts for [their] protection .... " Id-

-

miH..V Wi im 1] ¥



stantive protection of probable cause.
Nathanson v. United States/ supra; Aguilar
v. Texas, supra; Franks v. Delaware, supra.
One need look only so far as the his—
tory of the Fourth Amendment in states
without exclusionary rules between Wolf
and Mapp to demonstrate the truth of these
observations. Commentators, state courts,
and ultimately this Court found the ten—
sion between the "right"” enunciated in
Wolf and its utter meaninglessness unbear—
able. See generally Traynor, Mapp v. Ohio
at Large in the Fifty States, 1962 Duke
L.J. 319, 323-24 (prior to Mapp, Fourteenth
Amendment search and seizure guarantees
were not protected by states); Elkins v.
United States, 364 U.S. 206, 224-32 (1960)
(listing post-Wolf state court decisions
on admissibility of unlawfully seized
evidence); People v. Cahan, 44 Cal.2d
434, 445, 232 P.2d 905, 911 (1955)(Traynor,

J.). Leading law enforcement authorities

25



throughout the nation reacted to Mapp as
if the Supreme Court had suddenly created
the probable cause and warrant requirements,

rather than merely enforced rules appli-

cable to the states all al(:ncr.19

19. Commissioner Michael Murphy of New York ob—
served:

I can, think of no decisions in recent
times in the field of law enforcement
which had such a dramatic arid traumatic
effect: as this .... | was immediately
caught: up in the entire prog;ram of
reevaluating our procedures which had
followed the DeFore rule, and modifying,
amending, and creating new policies and
new instructions for the implementation
of Mapj® .... Retraining sessions had
to be held from the very top administra—
tors down to each of the thousands of
foot patrolmen.

Kamisar, Is the Exclusionary Rule an "Illogical"
or "Unnatural™ Interpretation of the Fourth
Amendment?”, 62 Jud. 66, 72 (1S78)(quoting
Murphy, Judicial Review of Police Methods in Law
Enforcement: The Problem of Compliance by Police
Departments, 44 Texas L.Rev. 939, 941 (1966)).
Similar.,y, when the California Supreme Court
adopted the exclusionary rule, Los Angeles Police
Chief William Parker bitterly attacked it for
prohibiting "affirmative action” by the police
against crime until and unless police possess
"sufficient information to constitute probable
cause". Nevertheless, mistaking the newly-
applicable exclusionary rule for the substantive
guarantee which had theoretically, but not in
reality, long meen law in California, Chief
Parker continued:
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IT evidence seized under warrants
based on less than probable cause were
admissible, that lesser standard would
quickly measure the substantive protec—
tion afforded by the Fourth Amendment.
Contrary to the suggestion that exclusion
of evidence seized pursuant to an erro- =
neous and, by definition, unreasonable
judicial determination of probable cause
is "T"irrational™ (CJ.S. Supp. Br. 37),
exclusion 1is essential because it is the
only means for giving life to the prob-

able cause staidard.20 Damage suits are

=[a]s long as the exclusionary rule is
Che law of California, your police
will respect it and operate to the
best cf choir ability within the
framework of limitations imposed by
that rule.

Id. (quoting W. Parker, Police 117, 131 (emphasis
added). See also id. at 70-72 (similar experience
in Minnesota); Kamisar, The Exclusionary Rule in
Historical Persp-’-tive: The Struggle to Make the
Fourth Amendment More Than "An Empty Blessing”,
62 Judicature 337, 349 (1979)(New York).

20. As pointed out supra at9-12.had the Fourth
Amendment been complied with,, of course, the evi—
dence would also have been "excluded”. Although



impossible because the warrant-issuing

magistrate is immune from suit, Stump v.
Sparkman, 435 U.S. 349, 363 n.12 (1978),
and the officers searching pursuant to a
warrant normally have a secure good-faith
defense. United States v. Ross, 72 L.Ed.
2d 572, 593 ri.32. Injunctive relief 1is
similarly barred. See Brinegar v. United
States, 338 U.S. at 182 (Jackson, J., dis—
senting); Rizzo v. Goode, 423 U.S. 362
(1976). Nor could a court, consistent
with Article 111 of the Constitution, rule

on the legality of the warrant where the

the United States criticizes application of the
exclusionary rule in cases such as Coo.lidge v. New
Hampshire_ 403 U.S. 443 (1971), agreeing with
Justice Harlan that nothing in Coolidge touched

on "core" Fourth Amendment values, 1id. at 491,
that very criticism suggests the need to apply

the exclusionary rule at least where, as here,
such "core"™ values are implicated. With good
historical reason, see, e.g., Lasson, History and
Development of the Fourth Amendment to the United
States Constitution, 35-36, 47, 100-03 (1937); |I.
Taylor, Two Studies. in Constitutional Interpreta—
tion, 23-46 (1369), the Court has long found the
probable cause standard the heart, the "minimum
requirement”™ of the Fourth Amendment, Chambers v.
Maroney, 399 U.S. 42, 51 (1970). See also United
States v. Ross, 72 L.Ed.2d at 583-84.
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good faith standard was made out, the sur—
prising suggestion of the United States
(Supp. Br. 61-52) not to the contrary.
See, e.g., Bowen v. United States, 422

U.S. 916 (1975)(criticizing Ninth Cirgg:t
on Article 111 grounds for ruling on
illegality of a search when decision on
retroactivity of Almeida-Sanchez v. United
States, 413 U.S. 916 (1975) made constitu-
tional ruling unncé@sary); Defunis v.
Odegaard, 416 U.S. 312, 316 (1974)("fed—
eral courts are without power to decide
questions that cannot affect the rights

of litigants in the case before them™);
Stovall v. Denno, 388 U.S. 298, 301

(1967) (Article 111 precludes announcing

rule of law purely prospectively without

application to case 1in which rule is

announced). ~ finally, reliance on the

21. The Court has declined to determine the con—
stitutionality of judicial or executive action
where official immunity or a good faith defense
has precluded relief. See, e.g., Procunier v.



£k

magistrate®s assessment alone, without
possibility of judicial review (or with
review available only 1in outrageous cases,
see U.S. Supp. Br. 43-44) could not long
maintain current substantive standard* of
probable cause as a bulwark against uncon—
stitutional searches and seizures, as this
Court has recently recognized, Franks v.

Delaware, supra.22 Since a principal

Navarette, 434 U.S. 555, 566 n.14 (1978); Stump
v. Sparkman, supra.

Even assuming arguendo that a court admit—
ting evidence pursuant to a good faith exception
could go further and measure the magistrate’s
determination against the probable cause standard
as well, moreover, the fact-bound nature of the
probable cause determination and its inherent
resistance to being captured by formulas and
rules would virtually ensure that even a newly-
enumerated probable cause assessment would have
no operative effect, since the good faith stan—
dard would continue to protect®all (or nearly all)
sub-probable cause warrant searches.

22. The Franks Court observed that "[i]t is the
ex parte nature of the initial hearing ... that

is the reason for review." 438 U.S. at 169. So
far as we are aware, not a single member of this
Court since Weeks has voted to decide a case on
the ground that a magistrate®s erroneous deter—
mination of probable cause was beyond review, al—
though it has been generally held that the magi—
strate®"s determination is entitled to deference

30
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justification for affording judges and
magistrates judicial inununity has been the
amenability of their judicial errors to
the corrective processes of appellate
review, Bradley v. Fisher, 13 Wall. (80
U.S.) 335, 354 (1872); Stump v. Sparkman,
435 U.S. at 369 (Powell, J., dissenting),
abolition of review by way of exclusion
would be particularly ironic. In light

of our constitutional system®s commitment
to subjecting abridgements of liberty to
adversary judicial scrutiny except in the
most extraordinary circumstances, parti—
cularly where judges may have exceeded
constitutional limits, Rose v. Mitchell,
443 U.S. 545 (1979), it would be unthink—
able to subject valuable Fourth Amendment

freedoms to the unreviewable judgments of

see supra at 19-20, and there has of course been a
modicum of disagreement about particular deter—
minations of probable cause. Under the United
States® view, Nathanson v. United States, a unan—
imous decision and one of the bulwarks of the
Fourth Amendment, was wrongly decided.

31



magistrates without possibility of judi-—
cial review, especially in light of the
extremely minimal requirements for magi —
strates issuing warrants, Shadwick v.
City of Tampa, 407 U.S. 345 (1972).
Equally importantly, by directing th
attention of the police to whether a magi-
strate could be found to sign a warrant,z
rather than to whether probable cause suf—
ficient to warrant a magistrate®s signa-
ture was present, the proposed good faiti
exception would reverse the present ince:
tive "in clc”e cases ... tc err on the s:
of constitutional behavior."” United Sta:
v. Johnson, 73 L.Ed.2d 202, 221 (1982);
see also Owen v. City of Independence, 4
Uu.S. 622, 652-56 (1980). As in Tohnson,
the rule sought by the United States wou
"encourage police or other courts to die

regard the plain purport of [the Court®?

23. There is substantial evidence that magistr
shopping is not uncommon. See LaFave, The Fot
Amendment in an Imperfect World: On Drawing B’
Lines and Good Faith. 43 U.Pitt.L.Rev. 307, 35

(1982).
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decisions and to adopt a let"s-wait-until-
it"s-decided approach™. Id. (citation
omitted). Moreover, as this Court has
recently observed, a rule preventing chal —
lenge to unconstitutional conduct except

in the most egregious cases "could also
have the deleterious effect of freezing
constitutional law in its current c.tate

of development Owen v. City of

Independence, 445 U.S. at 651 n.33.
Application of any sub-rprobable cause

standard a go 3d faith exception might 1incor—

porate - e.g., admission of evidence

seized under warrants deficient under

NaLlianson or Aguilar, or so long as reas—

onable belief under Terry was present -

would be indistinguishable 1in practice

from the continued full application of

the exclusionary rule together with a

corresponding relaxation of probable

cause.

Such a dilution of probable cause

standards would perhaps be justified
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by some on grounds of social policy,
although many, including amici, would
strongly oppose it; but it would take
either amendment of the Constitution

or reversal of every one of this Court"s
probable cause decisions from Carroll
and Brinegar through United States v.
Ross to accomplish such a rewriting of a

fundamental aspect of our law.

1. ILLEGALLY SEIZED EVIDENCE IS
INADMISSIBLE AT TRIAL EVEN
WHEN THE ILLEGAL SEIZU 2 WAS
EFFECTED IN GOOD FAITH BECAUSE
(A) THE FOURTH AMENDMENT FOR —
BIDS IT; (B) THE USE OF SUCH EVI —
DENCE WOULD ENCOURAGE UNLAWFUL
ACTIVITY; AND (C) RECOGNITION
OF A DEFENSE BASED ON IGNORANCE
OF THE LAW WOULD DISCOURAGE
EFFECTIVE POLICE TRAINING.

Amici have demonstrated that 1in
cases in which the substantive definition

of probable cause is at issue, no dif—

ference exists between probable cause anc the
objective reasonableness requires to establish

a good faith defense. If, however, this

Court believes that the objective reason—
ableness required to establish a good
faith defense is less stringent than the
objective reasonableness required to
establish probable cause, it must confront
the question of whether evidence obtained
on less than probable cause may be used

in contravention of the wishes of the

founders.

A. The Use At Trial Of Evidence
Obtained On Less Than Prob—
able Cause Violates The
Fourth Amendment.

It is a measure of what we may have
lost as a free people that the question
of whether unconstitutionally seized
evidence may be utilized in a “r"minal
case has been reduced in the minds of
many to a strictly utilitarian equation:

as long as the benefits of violating

the Constitution outweigh the burdens,



the government asserts, the government

may rely on "socially efficient”™ unconsti —

tutional behavior to obtain a criminal
conviction. Such an equation cannot,
however, be the sole determinant of
whether or not the government elects to
benefit from its own lawless activity.24
Beth the Fourth Amendment and the impera-—
tive of judicial integrity forbids the
courts - and the government - from be—

coming accessories to even a good faith

24. Neither Weeks v. United States, supra, nor
its early progeny rested on deterrence to the
slightest degree. No mention of deterrence to
support the rule appears in this Court"s cases
un_il Wolf v. Colorado, supra, and even in Wolf f
the concept of deterrence ironically appeared in
the Court"s discussion of why the exclusionary
rule was not being applied to the states:

Granting that in pructlce the exclu—
sion of evidence may be an effective
way of deterring ur,reasonable searches,
it is not for this Court to condemn

a State"s reliance upon other methods
which, Jf consistently enforced, would
be equally effective.

338 U.S. at 31 (emphasis added). Of course, the
premise of Mapp, unchallenged to this day, is that
such alternative remedies do not exist in any

state in the union, as the United States apparently
concedes. U.S. Supp. Br. 63-64.

cutor to the court itself. E.g

violation of the Constitution. One can
hardly expect widespread voluntary com—
pliance with law when the government it—

self is licensed to break it.

It is not merely the illegal seizure

of evidence which the Fourth Amendment
condemns, but its use as part of an evi—
dentiary transaction commencing with the

police and continuing through the prose—

., Olmstead

v. United States, 277 U.S. 438, 468 (1978)

(adherence to Weeks for constitutional

violations)(Taft, C.J.)jJ Weeks v. United

States, 232 U.S. at 391-92. Since the

25. Chief Justice Taft"s majority opinion in
Olmstead differed from Justices Holmes®"and Brandei
in refusing to apply the exclusionary rule to evi—
dence seized merely illegally, but not unconstitu—
tionally. The holding in Weeks, accepted by the
entire Olmstead Court, was as follows:

The effect of the Fourth Amendment is to
put the courts of the United States and
federal officials, in the exercise of

their power and authority, under limita—
tions and restraints as to the exercise of
such power and authority, and to forever
secure the people ... against all unreason—
able searches and seizures under the guise
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benefit from its own lawless activity.

Beth tne Fourth Amendment and the impera—
tive of judicial integrity forbids the
courts - and the government - from be—

coming accessories to even a good faith

24. Neither Weeks v. United States, supra, nor
its early progeny rested on deterrence to the
slightest degree. No mention of deterrence to
support the rule appears in this Court"s cases
until Wolf v. Colorado, supra, and even in Wolf -
the concept of deterrence ironically appeared in
the Court®s discussion of why the exclusionary
rule was not being applied to the states:

Granting that in practice the exclu—
sion of evidence may be an effective
way of deterring unreasonable searches,
it is not for this Court to condemn

a State"s reliance upon other methods
which, JU consistently enforced, would

be equally effective.
338 U.S. at 31 (emphasis added). Of course, the
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v. United States, 277 U.S. 438, 468 (1978)
(adherence to Weeks for constitutional
violations)(Taft, C.J.); Weeks v. United

States, 232 U.S. at 391-92._/** Since the

25. Chief Justice Taft"s majority opinion in
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court is integral to the transaction, it

cannot insulate itself from responsibility

for the unconstitutional nature of the

evidence. As Chief Justice Traynor ob-—
served:
When ... the very purpose of

an illegal search and seizure
is to get evidence to intro—
duce at a trial, the success of
the lawless venture depends
entirely on the court™ lending
its hand and by allowing the
evidence to be introduced. It
is no answer to say that a
distinction should be drawn
between the government acting
as law enforcer and the govern-—
ment acting as judge.

People v. Cahan, 44 Cal.2d 434, 445,
282 P.2d 905, 912 (1955).
Accordingly, so far as a discussion
of illegally seized evidence against a
defendant whose rights were violated by
the seizure is concerned, the Constitu—
tion itself requires exclusion. Weeks
of Jaw. This protection reaches all alike
and the duty of giving to it force

and effect is obligatory upon all entrusted
under our federal system with the enforce-

- = r*f the laws.

v. United States, 232 U.S. at 391-92;
Olmstead v. United States, 277 U.S. at
468; Mapp v. Ohio, 367 U.S. at 655, 657,
660.26

Although some have argued that the
Court has departed from the views of the
Weeks, Olmstead, and Mapp Courts, and
have suggested that the judiciary may
participate in a tainted evidentiary
transaction which commenced with “n,
illegal search of a defendant, the cases
relied on (e.g., United States v.
Calandia, 414 U.S. 338 (1973)) all in-—
volved the collateral use of illegally
seized evidence, and none the use at
trial for which the illegal seizure -
deliberate or not - was undertaken.
See, e.g., Stone v. Powell, 428 U.S. 465,
492-93 (1976). Amici urge that the con—

cept of judicial integrity be reaffirmed

26. Sripj> could only have been a const Itut lonal
f Inet? the Court lacks power to reverse

o . i . state
?-Itiir.il convict lons for violation of lesser NOIMS



as a bulwark of the Fourth Amendment, and
that the Court adhere to the original
understanding of Weeks. Judicial use is
conceptually inseparable from evidentiary
seizures because evidentiary seizures make no
sense without an expectation of judicial use.
The concept of evidence compels attention

to the entire transacts A. When any

part of the government, including a court

at a criminal trial, participates iIn an
evidentiary transaction against an 1in

vidual that includes a search or seisu.
violating hit Fourth Amendment rights,

it commits a constitutional wrong.

B. The Use of Illegally Seized
Evidence, Even if Obtained
in Good Faith, Would Encour—
age the Commission of Unlaw—
ful Acts.

As we have demonstrated, when use;
at case-in-chief is concerned, the ques—
tion is not whether the cost-"j of suppres—

sion outweigh the deterrent effect, but

simply whether "the admi sion of evidence
encourages violations of Fourth Amendment
rights."” United States v. Janis, 428 U.S.
433, 458 n.35; see alsjo Stone v. Powell,
428 U.S. at 492.27 Even if one approaches
the exclusionary rule as a strict cost/
benefit exercise, however, the significance
of the exclusionary rule would be seriously
compromised when evidence seized illegally
whether or not in "good faith"™ - is ad-—
mitted as part of the government®"s case—
in-chief.

The cost of the exclusionary rule
is, of course, nothing more than doing
without evidence which the founders deter —

mined should never have been obtained 1in

27. By holding that "courts must not commit or
encourage violations of the Constitution," the
Janis Court appears to have established a consti—
tutional requirement to exclude evidence where
failure to do so would encourage unconstitutional
conduct. f<ce Janis, 428 U.S. at 458 n.35; Mertens
6 W.isserstrom, supra n. 3 at 386 n.100. Professor
Amsterdam has discerned a similar requirement,
*«@ Amsterdam, Perspectives on the Fourth Amend-
swr.t, 58 Minn.l..Rev. 349, 431-433, and it is im-

li even In Justice Frankfurter®s opinion for

i .brt In Wolf v. Colorado, 3J8 U.S. at 31.



the first place. Thus, for example,

were we to dispense with the exclusionary
rule and rely upon Draconian tort and
criminal penalties to deter unlawful search
activity, 1ideally the "cost"” would be the
same. Police officials, fearing retribu—
tion, would refrain from conducting an
illegal search, thereby depriving the sys—

tem of the same evidence currently excluded

by the exclusionary rule. See supra at 9-13

and infra Appendix A. As a practical mat—

ter, of course, we know that no such retri—

butive system existed either pre-Mapp or

- . 28
post-Mapp, and none 1is likely to. Thus,
the cost analysis submitted by the United
States 1is merely shorthand for the pro—
position tnat an effective mechanism

should be replaced with an ineffective one

28. "Sclf-scrutiny Is a lofty-ideal, but its
exaltation readies new heights if we expect a
District Attorney to prosecute himself or his
associates fo- well-meaning violations of the
search and seizure clauses ... " Franks v.
Uvarjr, 418 U.S. at 149 (quoting from Mapp v.

90\"*'.1: * ».

because we are not prepared to bear
the "cost"” of the value judgments
embedded in the Fourth Amendment. If,
however, heretofore settled Fourth Amend—
ment standards are to be modified, it
should be by direct amendment or open
judicial reexamination and not by the
covert device of rendering them unenforce
able.
The benefits of the exclusionary
rule are obvious. First, it acts as a
powerful 1incentive to the adoption of
police procedures designed to comply with
Fourth Amendment guidelines. Second, it
reinforces our commitment to the founders~
idea by unequivocally reaffirming our
respect for the Fourth Amendment. Finally,
like legal norm? generally, which are
enforceable whether or not the actor

knows what the law is, it deters both

willful and careless activitv in
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t:.on of the Fourth Amendment. systemic deterrence, of unlawful activity.

The impact of a good faith defense A recent detailed study of police reactions

c 1the benefits of the exclusionary rule to Delaware v. Prouse, 440 U.S. 648 (1979)

_ _ demonstrates how police departments 1in
i.? equally obvious.

First, contrary to the submission of Washington, D.C. and Delaware responded

the United States, which argues strenuously inmediately by issuing detailed new

that an honest mistake such as was made instructions to officers in the field,

by the Delaware State police "should nOtl setting forth the rv~”es established in

be met with the severe sanction of sup- Prouse and advising them to desist from

w 30 present (unconstitutional) practices.

pression, it 1s precisely m close

cases where a good faith exception would Mertens & Wasserstrom, supra n.3, at 399-401

presumably apply that this Court®s enun— The Legal Liaison Office of the Delaware

. - - State Police and resumabl similar
ciation of new law predictably leadr* to ' ( P . yostm

the most substantial reduction, through offices in similar states as well) dis-

seiminates "(a)ll court decisions affect—

29. The proposition that the exclusionary rule ing daily police operations ... to patrol
cannot deter well-meaning violations is contrary

to settled principles of criminal law. Sec. officers by similar Lecal Memorandums."
e.g., holmes, The Common Law, 48 (1881); Lambert

v. California. 355 U.S. 225, 228 (1957). *© Police in other jurisdictions respond sim—
30. U.S. Supp. Br. 36. Throughout, the United ilarly to this Court's decisions where

States refers confusingly to the exclusionary
rule as a sanction against or punishment of the
individual officer. See, e.g., U.S. Supp. Br. at
30, 36. Aa the United States knows, however, the
deterrent effect of the rule has rarely, if tver,
been supported as a punlshr*-ut of off«=;}n,: etfj-
ccrs. its deterrent effect I==obvious!/ *in



good faith would have been shown.31
Assuming, as seems extremely reason—
able, that such departmental directions
lead to substantial compliance from offi—
cer® in the field, police throughout the
country have now abandoned an unconstitu—
tional practice at the suppression of a

single marijuana prosecution. Countless

31. Mertens & Wasserstrom, supra n. 3, at 400
n.174 (reaction to Almcida-Sanchea v. United
States. 413 U.S. 266 (1973)); id. at 401 n.175
(address by FBI Director Webster detailing FBI"s
present methods for apprising field agents of
relevant Supreme Court and Court of Appeals Fourth

Amendment violations®.) At a post-Mapp training
session, the New York Deputy Police Commissioner
commented:

The Mapp case was a shock to us. We

had to reorganize our thinking, frankly.
Before this, nobody bothered to take
out search warrants. Although the
United States Constitution requires
warrants in most cases, the U.S. Supreme
Court had ruled (until 1961] that evi—
dence obtained without a warrant -
illegally, if you will - was admis—
sible in state courts. So the feeling
was, why bother?

N.Y. Times. April 28, 1965, p.50, See also mipra
at n.19 (post-Mapp experience of New York d
Los Angeles). See also Canon, Is tin? Mxrlu-xmary
Rule In Falling Health?, 62 Ky.L.-J. 651, 7lw-14
(197*.) (pout-P-ipi® Increase in misher wt *»c.»rch

motorists have been spared violations of
their constitutional rights. The rule,
even where good faith is present, pre—
vents abridgement of Fourth Amendnen
rights through law enforcement®s institu—
tional response to changes 1in Fourth
Amendment law.

Moreover, a good faith exception
would 1inhibit the very evolution of vital
constitutional guidelines, pince courts
would inevitably focus on the fact-based
issue of good faith before deciding a
Fourth Amendment 1issue. Had a good faith
exception to the exclusionary rule existed
of the type proposed by the United States,
the Delaware courts would undoubtedly have

used it to reject Prouse®"s motion to sup-—
press the marijuana which police had
seized and for whose possession he had
boor charged, without even the occasion

to decide the constitutional question;

1 e."cn if the court had gene on to



e"decide” the constitutional question despite
denial of the suppression motion, its rul—
ing would have been merely dicta, unreview-
able in this Court. See United States v .
Bowen and other cases cited supra at 29.
Moreover, this Court®"s cases make clear
that no other case could have arisen 1in
which to formulate the rule of law the

32
suppression motion in Prouse occasioned.

In short, since it is readily apparent
that many of the vital protections afforded
by the Fourth Amendment could never have
been enunciated without exclusionary rule
applying where the good faith exception
advanced by the United States would have
been applicable, e.g

., Chimel v. California

395 U.S. 7Fi1 (1969), overruling United

32.  Injunctive or declaratory relief would appear
foreclosed by such cases as Rizzo v. Goode, 423
U.S. 362 (1976) and O0"Shea v. Littleton, 414 U.S.
488 (1974), but see City of Los Angeles v. Lyons,
No. 8L-1064 (decision pending). Damages would
appear barred by the good faith defense, see.
e.g., Pierson v. Ray, 386 U.S. 547 (1967). See
also supra at 27-28.

States v. Rabiiiowitz, 339 U.S. 556 (1950)
(limits of search incident to arrest);
United States v. Katz, 389 U.S. 347 (1967),
overruling Olmstead v. United States, 277
U.S. 438 (1928)(electronic eavesdropping);
Payton v.New York, 445 U.S. 573 (1980)
(warrantless entry into house for arrest)?
Steageld v. United States, 451 U.S. 204
(1981)(entry into third-party house upon
arrest warrant), the exception must be

rejected on grounds of deterrence. 33

33. See generally Mertens & Wasserstrora, supra
r-7 , at 401-06. The cases ci;ed supra, plainly,
tr>ate the suggestion of the Lnited States that
the "lost decisionmaking opportunities will be
confined to "grey, twilight f.rea[s]" of Fourth
Amendment law. More generally, the underlying
premise — that a good faith exception was unwise
for nearly seventy years so that the courts could
decide fourth Amendment cases, but that we now
have "enough law" and should now adopt the excep—
tion - represents a Panglossian view of the law

and_ legal development which has no support in our
jurisprudence.



C. Maintenance of the Present Scope

Of the Fourth Amendment Would Be ableness to the unguided discretion of
Impermissible Under a Good Faith
Exception. The Fourth Amendment the trial court, "appellate courts defer
Would Shrink to Reasonableness
in Every Case, Without the Spec— to trial courts and trial courts defer to
ific and Reasonably Bright-line 35
Rules the Court has Relied -n to police." In the absence of clear rules
Cabin Police Investigation
Within Constitutional Limits. for police to follow, what they do will
Although the Court has correctly rarely be found "unreasonable™, and the
recognized that the fundamental test of "right of the people would be “secure in
every search or seizure 1is its reasonable— their persons, houses, papers, and ef—
ness, it has resisted relying solely on fects® only in the discretion of the
an unguided 1inquiry into the reasonable— police."” Beck v. Ohio, 379 U.S. 89, 97
ness of police conduct under the circum— (1964). Accordingly, the Court has rested
stances of individual cases. See United the protection of the Fourth Amendment
States v. Rabinowitz, 339 U.S. 56, 83-84 largely on a process of categorization,
(1950) (Frankfurter, J., dissenting); relying on reasonably bright lines to
Chimel v. California, 395 U.S. 752, 768 enable greater police compliance with
(1969), overruling United States v. the Fourth Amendment. 36
i, i, 34 _ i,
Rabinowitz. Under the discredited The good faith exception suggested by
Rabinowitz"approach, which left reason- the United States is wholly inconsistent

with that objective, categorical approach,
34. Justice Frankfurter®™s criticism in Rabinowitz
of the "facts and circumstances" approach to and would soon turn Fourth _Amendment juria-
Fourth Amendment reasonableness has been termed

the "lore of thgggourth Amendment® " . Amstcrd%nn%d
supra n.27, ut . see unxcea ac4dcos v. inlt. 35 Amsterdan. suora n.27. at 394
States District Court, 407 U.S. 297, 315-1f (i972) : . Sup el -

V. W, <., 2 J « v . JUrlion, 453 U.S. 454
A PTST * K d™v. B, »ijp,

51



prudence into the "immense Rorschach
blot” 37 that the Court has strenuously
avoided. The inexorable tendency of a
good faith exception to reduce present
probable cause standards has already been
analyzed in Point IC, supra. Equally
damaged, however, would be the Court®s
categorical approach to the warrant re—
quirement, which has been seen as "the
very heart of the Fourth Amendment direc—
tive", United States v. United States *
District Court, 407 U.S. at 316. As
Justice Jackson, himself a former prose—
cutor, long ago observed, "The extent of
any privilege of search and seizure
without warrant which we sustain, the of—
ficers interpret and apply themselves
and will push to the limit", Brinegar

v. United States, 338 U.S. at 183 (dis-

37. Amsterdam, supra n.27 at 394.

mmmmm
senting opinion).38

Cases like Torres v. Puerto Rico, 442
Uu.S. 465 (1979), for example, would not
be substantively decided under the approach
of the United States. The lower courts
would find the action of the searching
officers who acted under legislative direc—
tion in objective good faith. Similarly,
the rule established by Ybarra v. 1llinois,
444 U.S. 85 (1980), could not have been
settled, since, as in Torres, the officers
certainly acted reasonably - even-if

illegally - in _searching, under an Illinois

38. Significantly, the number of warrants issued
by federal magistrates declined from 7338 in
1972 to 4756 in 1980, the very period during which
the exclusionary rule began to be held not to apply
beyond direct criminal trials. 1980 Annual Report
of the Director of the Administrative Office of
the U.S. Courts, at 140. This, during a period
when the federal rules were changed to permit
telephonic warrants. There 1is every reason to
believe that this 40% u.jp reflects a drop in
warrant applications presented to magistrates,

not in grant of applications presented. By con—
trast, warrant applications rose sharply after
Mapp. see Kamisar, On the Tactics of Police -
Prosecutor Oriented Critics of die Court, 49
Cornell L.Q. 436 (1964); Canon, Is the Exclusion-
«ry Rule tn Falling Health?. 62 Ky.L.J. 651, T71*7-
K (1974).



statute, portions of the bar for which
they had a warrant.

In short, the legal question set—
tled by the courts would no longer be
whether a warrant was necessary under the
circumstances, a ruling which could then
disseminated by law enforcement agencies
with substantial practical impact, but
whether police were reasonable in thinking
that i1t was not. The scope for warrant—
less searches would be accordingly ex—
panded. Reasonable arguments, of course,
have been advanced against this Court"s
understanding and application of the
warrant clause;39 but i1f the present sub—
stantive and procedural requirements of
the Fourth Amendment are to be relaxed,
better that i1t be done directly, rather
than indirectly as a consequence of the
degree to which purportedly unchanged

Fourth Amendment standards are rendered

39. See geneml ly, T. Taylor, Two Stinlb®"AJl
Const 1tut. lor,al Itorprytntjon (1%9).

sterile through barriers to their enforcement.

D. The Remaining Arguments Supporting
A Good Faith Exception Are Insuf—
ficient to Warrant, and Additional

Considerations Militate. Against,
Its Acceptance.

Emphasizing the importance of main—
taining settled law, of clarity, and of
"respect for continuity", so far as the
Fourth Amendment is- concerned, particularly
when so many officers in so many localities
necessarily make daily decisions under the

shadow of this Court®"s Fourth Amendment

jurisprudence, Justice Frankfurter warned

against

reinforc(ing] needlessly the
instabilities of our day by
giving fair ground for the
belief that Law is the expres—
sion of chance - for instance,
of unexpected changes in the
Court®s composition and the

contingencies 1in the choice
of successors.

United States v. Rabinowitz, 339 U.S. at 86.
The approach the United States

urges here would not only dramatically
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reverse "the course of true law™ since
the Court"s unanimous decision in Weeks,
but would severely increase the likelihood
of different results in similar cases.
Judgments as to the objective good faith
of officers in identical cases might well
depend on the training of officers in a
jurisdiction, or whether a rule of law had
been locally settled. Moreover, the
unifying forces of appellate review which
work when the question is "what is the
law?"™ have far less force when the ques—
tion is "would a reasonable police offi—
cer (in Chicago? in rural Wyoming?) have
believed his action was lawful?"”
Against this background, the argu—
ment of the United States attacking
Weeks and supporting creation of a good

faith exception lack merit.

1. Cost

We have previously pointed out that

the principal "cost” of the exclusionary

rule as currently enforced to which the
United States and other critics object is
a cost imposed by the Fourth Amendment'n
substantive requirements, see supra at 41-43,
and therefore not one which opponents of
the exclusionary rule can properly rely on.
Moreover, cf course, those"costs" are not
especially attributable to cases to which

a good faith exception would apply and
therefore, if compelling, bear on the
entire exclusionary question, not to the
narrower question before the Court.

Nevertheless, we briefly address the
question of costs, first, to show that the
evidence relied on by the United States 1is
entirely speculative, erroneous, interested
and irrelevant, and second, to show that
even on its own terms that evidence fails
to support the enormity of the change sought
by the United States.
The leading study on costs, the GAOQO

report, fully confirms Professor 1l.aFave'a



judgment that "the “cost®™ of the exclu—
sionary rule, 1in terms of acquittals or
dismissed cases, 1is much lower than 1is

. 40 .
commonly assumed. Although the United
States suggests that GAO figures for fed-—
eral prosecutorial declinations for Fourth
Amendment reasons are unrepresentative, i

recent independent study (funded by LEAA)

showed that in five localities, declinations

for all due process reasons - not just
search and seizure - ranged from 1% of
rejected cases in the District of Columbia,

2% in Salt Lake City, 4% in Los Angeles

and 9% in New Orleans.41

40. W. LaFave, Search and Seizure &1.2 n.9 (1981
Supp.).

41. Drosi, A Cross-City Comparison of Felony Cast;
Processing (T.JSLAW 1979) at 19. Of more than
15,000 declinations for due process reasons, only
one homicide was involved and no rapes. 83% of
the declinations in New Orleans involved drug
cases. Id.

The other conclusion drawn by the United
States from the GAO report - that "a definite
relationship exists between suppression of evi—
dence" and conviction (U.S. Ur. 47) since convic—
tion ratea are lower for defendants whose sup-

The conclusions of the NIJ study relied
on by the United States are both excep-
tionally misleading and seriously flawed. 42
Quoting from the report"s summary, the
United States claims that "4.8%, or the

more than 4000 felony cases declined for

prosecution [statewide] were rejected because

of search and seizure problems,”™ U.S. Supp.
Br* 48, with somewhat higher figures in

particular communities. Id. at n.29. Yet
the relevant measure of the rule®s cost 1is

not what percent of rejected cases (86,033)

pression motions are granted - is similarly
unjustified. The GAO could not explain and de—
clined to specula.e on the reason for that stat—
istic; and it is reasonable to assume that counsel
who managed (against heavy odds) to prevail on
suppression motions are more energetic, competent,
and successful than those who do not.

42. We note, although the Solicitor General did
not, that NIJ is a part of the Department of
Justice. The NIJ study was commissioned by poli—
tical appointees to support the administration®s
policy directives. When a request for proposals
to consultants was entirely unsuccessful, NIJ
undertook the study itself in extraordinary haste:

It was commenced on October 1, 1982, and completed
by December.



were rejected for Fourth Amendment reasons,
but what percent of felony complaints (520,993)
were so rejected; and on that basis, the NIJ
statistics show that less than 0.8% of ar-

rests made by police were reported by the
police and prosecutors as declined for Fourth

Amendent reasons.”

Similarly misleading i1s tne reliance
on NIJ figures concerning the re-arrest

rate of chose "released because their cases

44
had been rejected for prosecution.” See

U.S. Br. at 49. Neither the United States
nor its "study" included any comparative
data on re-arrest rates for those with past

involvement 1in the criminal justice systenm

43. All of the data are self-reports by prose—
cutors; none were verified in any way. Also mis—
leading is reliance on an NIJ figure of "30% of
all felony drug arrests [rejected] because of
search and seizure problems."™ U.S. Br. at 49.

The number on which that percentage is based -
114 cases - is far too small to be of the
slightest stat.Istcal value.

44. Preliminarily, it should be noted that a
defendant not tried on the original charge was
apparently classified as released even if con—
victed on other (usually lesser, to be sure)
charges.

have, that those who have been incarcerated
commit more crime after release than those
who have not, it would be as reasonable to
support the exclusionary rule for prevent—

ing (even non-official) crime. Certainly

there is no basis for linking the extraordinary

slight incidence of the exclusionary rule
to free defendants to the likelihood of

vel non of a defendant®"s future criminal

conduct.45

Even to the minimal extent that the

government®s own study points to a dis-

45. The CAO study reported that evidence was
excluded in only 1.3% of 2804 cases (36) accepted
for prosecution; a suppression motion was made in
only 16% of those 2804 cases, and granted in total
in only 3% of the 16%.

Although we are unaware of firm evidence on
the subject, reported cases made clear that sup—
pression does not necessarily lead to a failure
of prosecution. For example, the defendants in
six recent cases in this Court - Mincey v. Arizona.
437 U.S. 385 (1977); Brewer v. Williams, 430 U.S.
387 (1976)(Sixth Amendment); Franks y. Delaware,
438 U.S. 154 (1977); Davis v. Mississippi, 394
U.S. 721 (1969); Bumper v. North Carolina, 391
U.S. 543 (1968); and CooUdge v. New Hampshire,

40] U.S. 443 (1971) were all convicted on remand.
“— Mertcnu L WasserHtrom, supra n.3, at 445.



cernible "cost™, that cost is concentrated seek.n

nearly wholly in drug cases; only 0.4% In any event, since even the United

of the California cases declined for prose— States concedes that modification of the

cution for search and seizure reasons in-— rule will not affect the crime problem to a

volved rape and murder, and even including "material extent" see U.S. Supp. Br. 50

assault the figure rises only to 3.6%. continued reliance on the "costs" of the
Cutting a good faith hole in the exclusionary rule is sheer demagoguery.
rule for all cases so large as to render 2. Premium on lgnorance
decisions like Delaware v. Prouse and Despite the United States™ vigorous

Payton v. New York, supra, impossible, when protestations to the contrary (U.S. Supp.

the principal cost to which the United Br. 57), a good faith exception would

States points 1is concentrated in only a plainly put a premium on <%olice ignorance".

small fraction of cases, and not those Any departure from standardl taught in

which have led to public concern over the training of police in a given locality

street crime, 1is hardly the proportion— would be extremely probative, f.om a

ality the United States professes to

47 . So far as proportionality is concerned, it
can hardly have any place in cases like this, that

46. See also INSLAW, supra n. 41 , at 19; NIJ at involve not a claim of a "tcchnicial" violation,
12-13 (more than 70% drug-related). Significantly, but rather the substantive standard of the Fourth
all the figures relied on by the United States Amendment. If probable cause is not present, there
from the NIJ study are for arrests, not convic— is no Justification for a search. After Hummel
tions, and therefore are likely to substantially v. F.stclle. 445 U.S. 263 (1980), Hutto v. Davis,
overstate any "cost"™ involved. i o 70 L.Fd.2d 556 (1982),, it is difficult to

Available data on suppression motions indi— believe that district courts arc to be set out
cate that they are denied in great proportion. fo dgtermine proportionality on a case-by-case
See U.S. br. at 53. See nlso Davies, Do (."rininnlu



objective good faith. Tc the extent that
departmental training materials condemned
certain procedures - say, procedures not
currently judicially condemned 1in the

local jurisdiction but struck down in

other states or appellate courts - any
officer engaging in these procedures- cculd
be found not acting as a reasonably trained,
cautious and prudent officer.48 The cur —
rent incentive to properly train and edu—

cate officers would be reversed.

CONCLUSION

Just last term, the Court counted it
of the ™"greatest importance ... that the
rule we apply 1in this case is faithful to
the interpretation of the Fourth Ameniment
that the Court has followed with substan—
tial consistency throughout our history."”
48. Professor Kaplan rejects a good faith excep—
tion precisely because it would foster police
ignorance, see Kaplan, The Limits of the Lxclu-
slonarv Rule. 26 Stan.L.Rev. 1027, 1044 (1974)*

and the United States™ reliance on his article
in this regard (U.S. Supp. fir. j« 1in ir.cxpl lc.illn.

United States v. Ross, 72 L.Ed.2d at 593.
The history of the exclusionary rule in
this Court admits of no good faith excep—
tion. For that reason, and for all the

other reasons set forth in this brief,

such an exception should be firmly rejected

"by this Court.

Respectfully submitted,

CHARLES S. SIMS,
Counsel of Record
BURT NEUBORNE

American Civil Liberties
Union Foundation

132 West 43rd Street

New York, NY 10036

212/944-9800

February n, 1983
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APPENDIX
In response to Wigmore"s famous crit
icism of the exclusionary rule, the Amer—
ican Bar Association published this reply
by Connor Hall, a member of the Cabel
County Bar in Huntington, West Virginia:

When it 1s proposed to secure
the citizen his constitutional
rights by the direct punishment
of the violating officer, we
must assume that the proposer
Is honest, and that he would
have such consistent prosecu—
tion and such heavy punishment
of the offending officer as
would cause violations to cease
and thus put a stop to the
seizure of papers and other
tangible evidence through
unlawful search.

IT this, then, 1is to be the
result, no evidence iIn any ap—
preciable number of cases would
be obtained through unlawful
searches, and the result would
be the same, so far as the con- -
viction of criminals goes, as
if the constitutional right
was enforced by a return of
the evidence.

Then why such anger in
celestial breasts? Justice
can be rendered inefficient
and the crimi". 1 classes cod—
dled by the 1 j laid down in
Weeks only upon the assumption

la
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that the officer will not be
directly punished, but that
the court will receive the
fruits of his lawful acts,

will do no more than denounce
and threaten him with jail or
the penitentiary and, at the
same time, with its tongue 1in
its cheek, give him to under—
stand how fearful a thing it

is to violate the Constitution.
This has been the result pre—
vious to the rule adopted by
the Supreme Court, and that

is what the courts are asked to
continue.

If punishment of the of—
ficer is effective to prevent
unlawful searches, then equally
by this 1is injustice rendered
inefficient and criminals cod—
dled. It is only by violations
that the great god Efficiency
can thrive.

C. Hall, Evidence and the Fourth Amend—
ment, 8 A_B.A_.J. S46 (1922), reprinted
in Kamisar, The Exclusionary Rule 1in
Historical Perspective: The Struggle

to Make the Fourth Amendment More Than
an Empty Blessing, 62 Jud. 337, 344

(1979) .



NOTES

Exclusionary R.ule: Not Extended to Deter Excessive
Force in Arresting a Fleeing Nonviolent Felony Suspect— State v.
Sundberg, 611 P.2d 44 (Alaska 1980)— State v. Sandbergl
presented an issue of first impression for the Alaska Supreme
Court, namely, whether the exclusionary rule could properly he
applied as a deterrent against the use of excessive force by police
in arresting a fleeing nonviolent felon. The court declined the op-
portunity to expand the exclusionary rule to ibis situation. By ex-
amining the concerns of the Alaska Supreme Court, this caser.ote
sets out arguments which advise a reconsideration of the Sandberg
ruling.

On the night of April 30, 1978, a dispatched police officer
spotted a burglary suspect, respondent Russell Sundberg. carrying
a pillow case near a broken window ofa pharmacy. A fter respon-
dent dropped the pillow case and began running down the side-
walk, the officer pursued Sundberg for twenty feet and then
shouted, “Hold it. police officer.” The officer opened fire on re-
spondent from approximately fifty yards, failing to give the warn-
ing shot required by departmental guidelines. Hit in the foot and
thigh, respondent fell to the sidewalk. Drugs from the pharmacy
were found in the pillow case. Cartridges found in Sundberg’s
jacket were the same type as those in a handgun discovered on the
roof of the building housing the pharmacy. While Sundberg’s
fingerprints were on neither the handgun nor the cartridges, the
superior court concluded that Sundberg was armed. Though the
street was well lit, the prosecution offered no testimony that Sund-
bcrg reached for or discarded a weapon. Respondent moved to
suppress all evidence obtained by his arrest and argued that AS
12.25.0802 was unconstitutional if interpreted to allow the use of
deadly force to arrest a fleeing nonviolent felon. Finding that the
statute violated Alaska’s constitutional guarantee against unrea-
sonable searches and seizures,3 the superior court granted a sup-

1 611 P.2d 44 (Alaska 1930).

2. AS 12.25.030 provides:

If the pctson arrested either llces or forcibly resists alter notice of intention to
make the arrest, the peace olticer may use all (lie necessary and pioper means to
cllcct (he arrest.

3. Ataska Const, art. |, Jj 14 provides:

The tight of the people to be secure in their persons, houses and oilier property,
papers, and effects, against unreasonable searches and seizures, shall not be vio-
lated. No warrants shall issue, but upon probable cause, supported by oath or
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prcssion order. The Supreme Court of Alaska reversed, refusing
to apply the exclusionary rule as a sanction against the use of ex-
cessive force by police in arresting a fleeing nonviolent felon.4

I. The Alaska Supreme Court’s Analysis

In considering the application of the exclusionary rule to the
instant case, the Alaska Supreme Court focused on the constitu-
tionality of the state statutory scheme which permits a police of-
ficer to use all force “necessary and proper” to arrest a fleeing
felon.5 fly so doing, the court follow ed the analysts of other state
and federal courts which had examined similar statutory schemes
allowing the police to use deadly force to arrest felons.0 Only one
court has found such a statutory plan unconstitutional. In Mattis
V. Sc/uiarr." the Eighth Circuit Court of Appeals held Missouri’s
statutory scheme unconstitutional, finding that it deprived felons
of due process under the fourteenth amendment by maintaining a
general presumption that all fleeing felons pose a threat to the ar-
resting officers and the police.8

Alaska’s statute, AS 12.25.080, permits a police officer to use
all force “necessary and proper” to arrest a fleeing felon. The
court questioned the constitutionality of this "over-inclusive” stat-
ute because it seemingly presumes that all fleeing felons pose a
threat to the arresting officers and the public.9 In addition, the
Alaska Supreme Court acknowledged two more fundamental ob-

aPirmntion, and particularly describing the place to be searched, and (he persons

or things to be seized.

It has been stated that Alaska provides broader protection against unreasonable searches
than the fourth amendment of tlie federal Constitution since property is expressly protected
under Alaska's constitution.

4. State v. Sundberg, 611 I*.2d 4-1 (Alaska 1980).

5. 1d. at 49-50.

6. Gouts have generally upheld t>'c constitutionality of statutes nertnrtting deadly
force in apprehending fleeing felons: Cunningham v. Ellington, 323 F. Supp. 1072 (W.D.
Tcnn 1971) (a Tennessee statute was not violative of the eighth amendment, was not un-
constitutionally overbroad or vague, and was not violative of the fourteenth amendment);
Wiley v. Memphis State Police Uep't, 54S F.2d 124/ (6th Cir. 1977), cert, denied, >34 U.S.
822 (a Tennessee statute was found conilitntiomil without separate discussion of challenges
based on the fourth, fifth, sixth, eighth, thirteenth, and fourteenth amendments). See
Wolfer v. Thaler, 525 F.2d 977 (5lh Cir. 1976), ten, denied, 425 U.S. 975 (dismissal of
§ 1983 action against a police olliccr affirmed on the ground that the Texas law had been
amended alter the shooting, though victim's parents had standing to sue); Jones v. Mar-
shall, 528 F.2d 132 (2d Cir. 1975) (federal court applied state law alfonling privilege to use
force to arrest a felon and barred an individual police officer's liability for damages in a
§ 1983 action). Compare Mattis v. Schturr, 547 F.2d 1007 (8th Cir. 1976), rrh. deniedsub
non:.. Ash roft v. Mattis, 433 U.S. 915 (1977).

7. 547 F,2d 1007 (8th Cir. 1976), refi. deniedsub now., Ashcroft v, Mattis, 433 U.S.
915 (1977).

8. 547 F.2d at 1019-20.

9. State v. Sundberg. 611 I*.2d 44, 49-50 (Alaska 1980).
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jections agaiuM the use ofdeadly force to arrest nonviolent felony
su'pects. First, the use of su. h force is morally wrong and highly
disproportionate to the alleged crime. Second, the deprivation of
life without a trial is offensive to our conception ofjustice, and in
particular, to our presumption of innonccnce.10

However, the court approved the use ofa companion statute,
AS 11.81.370," which provides a standard of reasonableness for
interpreting the term “necessary and proper force” as provided in
AS 12.25.0SO. AS 11.81.370 applies the Model Penal Code policy
that life should not be taken except to protect life or bodily secur-
ity or to arreSt one who endangers those interests.*2 Model Penal
Code §83.07(2;(b) provides that a uo’ice officer may uao deadly
force to arrest a felon only when the officer believes that the indi-
vidual has comm itted a felony which “involved conduct including
the use or threatened use of deadly fcrcc,” or which involved
"subxumial risk that the person to be arrested will cause edeath or
serious bodily harm if his apprehension is delayed.”1" The philos-
ophy behind the Model Penal Code and AS 11.81.370 departs
from 'he traditional classifications of crime as a felony or misde-
meanor, wherein the common law would only permit the use of
deadly force in apprehending felons. Both the Model Penal Code
and AS 11.81.370 focus instead upon balancing various interests:
the need to secure suspects, the safety of the arresting officers, and
the value of human life. By approving AS 11.81.370, the Alaska
Supreme Court implicitly found that the stautory scheme strikes a
valid balance between the rights of the suspect and interests of
society by protecting the suspect’s rights to life and to trial, and at
the same time, safeguarding society’s interests to prevent future
crimes and to sustain the efficacy of the criminal justice system.

The court noted that approval of less stringent statutory stan-
dards than those provided in AS 11,81.370 would raise grave

10. 1d. at 50,

11 Sintil.tr to Modul Penai. Code § 3.07(2)(h), AS 11.fit,370(a) provides;

A peace officer in mwW,ug mi arrest, or terminating an escape may use deadly

force only when and u (tie extent lie reasonably believes the use of deadly force is

necessary ;> make the arrest o: terminate tits escape or attempted escape from

custody ol a person he reasonably believe*

(1) has committed or attempted to commit a felony which involved the use of
force against a pet. on;

(2) has escaped or is nt.cniplin? to rscape from custody while in |Kisses,si,m of a
firearm on or about bis person; or

(3) may otherwise endanger life or indict serious physical injury unless a, rested
without delay.

12. See 35 All PnociiENiNtis 283-93 (1957), discussed inComment,/><s Use  Of

Deadly barer In 1be ProtectionOf PropertyUnder The Model Penal Code59 ColDMW L.
RCV. 1212, 1222 (1959).
13. Model Pi.nal Code, {j 3.07(2)(t»)(iv) (Proj>or,cd Oflici.il Draft, 1952).
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doubts as to the constitutionality of the more relaxed statute.l4
Thus, even though the court recognized possible fourth amend-
ment violations in applying AS 12.25.080’s “necessary and proper
force” to arrest a fleeing-nonviolent felon without referring to AS
11.81.370’s reasonableness standard, the Alaska Supreme Court
rejected the application of the exclusionary rule in the instant
case. The court articulated several reasons for its decision. First,
the exclusionary rule is not needed since other remedies fulfill the
rule’s deterrent goal. Second, since the exclusionary rule is not
usually applied in the fleeing fclon-arrcst situation, but only in a
setting where the object of police efforts is to obtain evidence of
criminal action. Third, invoking the exclusionarv rule in the ab-
sence of a history of arrests involving excessive force by Alaskan
police officers would achieve only a marginal deterrent effect.
Fourth., the particular facts of the present case do not compel the
imposition of the exclusionary rule.

[I. cCriticism of the Court’s Reasoning in Refusing to
Apply tiif. Exclusionary Rule to Excessive
Force Arrests

The Alaska Supreme Courtconsidered this case as a statutory
violation and not as a constitutional question. However, the court
apparently weigned factors both for and against application of the
exclusionary rule since the court articulated four reasons in refus-
ing to employ the exclusionary rule in excessive force arrest situa-
tions. The court’s analysis is not without shortcomings.
M oreover, the court’s willingness to reassess the applicability of
the exclusionary rule indicates that the rule may be appropriate in
the context of excessive force arrests.

By upholding a rule of substantive constitutional law which
permits reasonable use of deadly force to apprehend suspects, the
Alaska Supreme Court apparen.i) subseiibes la the proposition
that any challenge of excessive force would necessarily be a sub-
stantive interpretation of AS 11.81.370 rather than an evidentiary
issue under the exclusionary rule. Since AS 11.S1,370 is constitu-
tional, allegations of excessive force would be restricted to having
a jury weigh the evidence against the statute, which provides
guidelines for when a reasonable use of deadly force is accessary
and proper fj ellect an arrest.

A remedy beyond that of following a standard of reasonable-
ness is needed in cases where excessive police force is allegedly
used to arrest a fleeing nonviolent felon. W hile a jury may dcter-

14. Slate v. Sundberg. (.11 P.2d 44, 50. n If. (Alaska 1*130).
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mine that unreasonable force was used to secure a suspect, this
accomplishes little for the defendant, as no actual remedies are
provided by Alaska’s statutory scheme. Moreover, where utirea-
soi bio force is found under a fourth amendment analysis, the
exclusionary rule, a remedy of the same constitutional dimen-
sions, is appropriate. When an individual’s rights against unrea-
sonable search and seizure are violated, deterrence of such future
conduct and the maintenance ofjudicial integrity mandate the ap-
plication of the exclusionary rule.

At present, if the jury determines that unreasonable force was
involved in apprehending a suspect, the suspect remains in cus-
tody and the only recourse is to pursue an individual action for
damages against the arresting officer.15 The presumption here is
that all evidence would be admissible even when uaieasonable
force is found. However, the Alaska Supreme Court acknowl-
edged two fundamental objections against the use of deadly force
to arrest nonviolent felony suspects. In quoting a commentator
the court stated,

The First is that use of such force merely to arrest for a non-

violent crime is grossly disproportionate and morally wrong.

The Second objection is that the deprivation of life without

trial is offensive to the presumption of innocence and other val-

ues central to our conception ofjustice. . . .IG

These objections weigh in favor of a systematic deterrent
against police violations T a suspect’sdue process rights by assert-
ing the exclusionary rule and suppressing the evidence, as in the
present case. The criminal justice system should not condone a
law enforcement officer's failure to observe the balance between a
suspect’s rights to life and to trial and society’s interest in prevent-
ing crime by using unneeded and unreasonable excessive force.17

Alaska has long applied the exclusionary rule. Even before
tnc United States Supreme Court rendered all evidence obtained
through an unlawful search and seizure inadmissible in state as
well as federal trials in Mapp v. Ohio,18A laska enforced the exclu-
sionary rule in its territorial courts.c Since approving the cxclu-

15. Asuspect's remedies against individual police officers’ violations of his/her consti-
tutional rights are discussed later in the text.

16. comment, Deadly Force To Arrest: 'Fri“erinv Constitutional Review, 11 11ahv.
fit .ft. 1. lev V.. 373.73 (1976). '

I/, A, at 17391 Accord, Amsterdam, Feryalives On The Fourth a m eruim ent e
Minn. .. 10 v. .749. 366-67 (1974). - =

T WU..S. MJ (T

19. United Stales v. Pappademeiilro, 6 Alaska 769 (D.C. Alaska 1922) (evidence pro-
cured fintn defendant's residence from unlawful entry by federal marshalls, who held war-
rant for defendant's arrest, inadmissible); United States v, Douinuin, 7 Alasku 31 (O.C.
Alaska 1923) (evidence procured from defendant's residence by n federal marshall in a
warrantless search inadmissible).
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sionary rule upon entering statehood,20the Alaska Supreme Court
has explored the limits of the rule.2l However, in the instant case,
the court limited the application of the exclusionary rule where a
police officer has used excessive force to arrest a nonviolent felon.
The court’s four reasons for this result are unconvincing.

First, the Alaska Supreme Court states that other remedies
against an offending police officer are available to deter illegal po-
lice conduct: criminal sanctions, police departmental proceedings,
civil rights actions, and common tort suits.22 To the extent that
other remedies are available, their focus is upon the individual
police officer and their effectiveness is inconclusive.23

Criminal sanctions against an offending police officer are dif-
ficult for a suspect to litigate and are infrequently granted.24 Sev-
eral reasons explain the general ineffectiveness of criminal
sanctions. Prosecutors, who must maintain a healthy working re-
lationship with law enforcement agents, are notapt to file criminal
charges against police officers. Criminal cases require the prose-
cution to prove beyond a reasonable doubt that the wrongdoing
officer acted with specific intent. Juries may be reluctant to find as
criminals those who arc seeking to enforce the law.25 Further-
more, criminal sanctions provided under state statutes are often
minimal. Alaska’s current criminal sanction against police inter-
ference with an individual’s constitutional rights, AS 11.76.110,
renders such illegal behavior only a misdemeanor.26

20. Ellison \\ State, 3S3 I*.2d 716 (Alaska 1963) (evidence procured from impended
vehicle in a warrantless search inadmissible due to its unreasonable search and seizure).

21. Set, eg.. State v. Glass, 583 1\2d 872 (Alaska 1978) (electronically recorded con-
versation inadmissible in a narcotics prosecution); Cruse v. State, 584 I’.2d 1141 (Alaska
1978) (evidence stemming from independent and lawful source admissible even though it
could have resulted from the unlawful search); State . Sears, 553 P.2d 907 (Alaska 1976)
(exclusionary rule not applicable in probation and parole revocation hearings since not
criminal proceeding).

22. State v. Sundberg, 611 P.2J 44, 51-52 (Alaska 1989).

23. I W. LaF we, Search And S™-I” JRE. § I18(<Aat T9 SO(IT’S).

24. Newman. suing TI’ELaw breakers: Proposal / >Strengthen 8 /W bpam ages Rem -
edy Tor Law Enforcers' M isconduct, 87 Yale L.J. 447, 449-50 (1978), 1 W. LaFave,
Search And Seizure, § 1.8(c) at 179-80 (1978). see also Annot., 83 A.L.R.3d 174, 224-30
(1976).

25, ld.

26. AS 11.76.110 provides:

Interference with Constitutional Rights.

(@) A perso commits the crime of interference with constitutional rights if

(1) ) - injures, oppresses, ihreatcns, or intimidates another person with in-

tent to deprive that person of a right, privilege, or immunity in fact granted by the

constitution or laws of this state;

(2) be intentionally injures, oppresses, threaten*, or intimidates another
person because that person lias exercised or enjoyed a fight, privilege, or immu-

nity in fact granted by the constitution or laws of this state; or

(3) under color of law, ordinance, or regulation of this state or a municipal-
ity or other political subdivision of ibis state, he intentionally deprives another of
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Not only are authors and commentators in disagreement con-
cerning, the effectiveness of administrative rcmdies7 but federal
courts may be barred from ordering local police departments to
adlopt and implement an effective police discipline system. In
R1ZZ0 p. Goode?*mhe. U nited States Supreme Court reversed the-
district court's injunctive order which had significantly revised In -
ternal procedures of the Philadelphia police department. The
Court found that the individr .1 respondents lacked the requisite
“personal stake in the outco.ne” since respondents’ injury rested
upon whatan unnamed group ofpolicemen might do in the future
due to the officers’understanding of the department’s disciplinary
system. None of the petitioner class— the mayor, police comm is-
sioner, nor other Philadelphia city officials— had affirmatively de-
prived respondents of any constitutional rights by adopting a plan
authorizing police misconduct. In addition, the Court adhered to
the separation of powers doctrine by not asserting federal equita-
ble power over state adm inistration of its own law.2* Even where
a calise of action was brought under a federal statute, 42 1 .0.C.
§ 1933, “ ‘the principles of equity, comity, and federalism’ must
nevertheless restrain a federal court.”30

Civil suits involve direct claims by victims of official wrong-
doing to secure compensation for the denial of the victims’ consti-
tutional rights. Tluse claims are based upon either common law,
such as a traditional tort action for false arrest, statutes, sucu as
8. 1983 civil rights actions authorized by Congress,3lor 'he Consti-
tution itself, such as civil tort actions against law enforcement
agents for violation of fourth amendment rights.32 In civil rights

n right, privilege, or immunity in Tact granted by the constitution or laws of this

stale.

At the time of the offense in the instant cuse AS 11.60.350 was in force, which explicitly set
out the punishment for the misdemeanor as imprisonment for not more than one year, or a
fine of not mote than S1,000, or both.

27. See Sch , Complaints Against The Police: Experience Of The Community
Right: Division Cslfa V'ilad;'pltia District Atto-rey’s Office. 118 U. Pa. L. Rev. 1023
(1970); Note, The Administration Of Complaints Uy Givilians Against The Police, 17 Hakv.
L. Rev. 499 (196-1).

28. 423 U.S. 362 (1976).

29. 1d. at 37Vbl.

30. Id. at 379 (1976). citing Mitchum v. Foster, 407 U.S. 225, 243 (1972).

31. 42 U.S.C. § 1983 (Supp. Il 1979) provides:

Every person who. under color of any statute, ordinance, regulation, custom, or

usage of any State or Territory or the District of Columbia, subjects, or causes to

be subjected, any citizen of the United States or other person within the jurisdic-

tion thereof to the deprivation of any rights, privileges, or immunities secured by

the Constitution and laws, shall be liable to the party injured in an action at law,

suit iu equity, or other proper proceeding for redress.

In 1961, the Supreme Coutt of the United States ruled that stale officials could not avoid
sanctions by asserting that their actions were also prohibited by stale law. Monroe v. Pape,
365 U.S. 167, 170-71 (1961), retd on other grounds, 43ti U.S 663 (1978).

32. Hivens v. Six Unknown Named Agents, 403 U.S. 368 (1971).
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actions, police defend,.a!, are afforded qualified immunity from
liability based on a go jJ faith beliefin the propriety and reasona-
bleness of their actions in accordance with statutory ur adminis-
trative authority.5' Likewise, civil tort suits against law
enforcement agents for violation of fourth amendment rights are
subject to the same good faith defense.

The circular reasoning of the good faith defense doctrine
makes it difficult for the plaintiff-suspect to obtain a judgment
against police defendants.54 To succeed in a cause of action for an
arrest in violation of a victim's fourth amendment rights, the
plaintiff must prove an arrest was made without probable cause.35
Then, an officer mav assert a good faith defense that he reason-
ably believed he had probable cause to effect the arrest.35 The full
circle is reached because an unlaw ful arrest, which the plaintiff
must prove, is defined as an arrest for which a prudent police of-
ficer could not reasonably believe there was probable cause. The
good faith defense's anomaly is equally s.riking where a victim
must prove the use of greater force than reasonably necessary to
effect an arrest. A police department must controvert the defini-
tion ofexcessive force and prove necessary and reasonable force.37
A jury is left to choose between the credibility ot a plaintiffand of
a police department agent.

One federal judge, Jon C. Newman,38 stilted that the § 19S3
damage suit has potential as an effective deterrent against police
misconduct but that it must be substantial® restructured to afford
the injured victim a better chance of success. Judge Newman
noted the shortcomings ofthe § 1983 suit as a “suit brought b; the
wrong plaintiff agai ist the wrong defendant, subject to the wrong

33. Pierson v. Rtw 116 U.S. 547 (1967) (in a § 1083 action, police officers are entitled
to a defense of "good faith and probable cause” even though an arrest was pursuant to a
statute which might subsequently be ruled unconstitutional). See Butz v. Uconomou, 438
U.S. 478 (1978) (although federal executive ollicials are afTorded qualified immunity from
d imrgcs ‘iatility as a general rulc. certain officials such as administrative judges or agency
attorneys and officials who serve as prosecutors in an administrative adjudication are abso-
lutely immune).

Although Moncll v. Dcp't of Social Services, 436 US. 658 (1978), held that n city may
be liable under a § 19S3 action where plaintiffs injury resulted from policy or custom fol-
lowed by the city, it is an open question whether we of excessive force under a stil'itc
permitting reasonable force is within a city's policy or custom. See Garner v. Memphis
Police Uep't. 600 F.2d 52 (6th Cir. 1%79) (action against municipality remanded for consid-
eration ol the above open question alter Mone//).

34. Bivens v. Six Unknown Named Agents, On remand, 456 I'.2d 1339 (2d Cir. 1972).
403 U.S. 388 (1971). Furthermore, an opcr question still exists as to whether a city is liable
for a ///lew-type action.

35. See, <.£, Gerstein v. Pugh. 421' U.S. 103, 111-16 (1975).

36. See Bivens v. Six Unknown Named Agents, note 34 supra.

37. See Newman, supra note 24, at 450.

38. Judge, United Slates District Court, District of Connecticut.
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defenses, litigated under the wrong burden of proof, and rewarded

ifsuccessful with the wrong meas’-re ofdamages, In calling for
congressional revision and expansion of the statute, the judge
urged that the plaintiff or the “party injured' include the United
States, since its own Constitution and laws are violated, and that
the defendant or state police officer include his or her superiors’ as
well as federal officers. The good faith defense is characterized at
best to present confusion and at v.orst to defeat legitimate claims
due to the doctrine’s circular reasoning. The plaintiff’s current
burden of proofshould be shifted partly to the defendant to com -
port with the criminal law standard ofproof.40 Present low mone-
tary awards should be increased to provide adequate
compem tion for violations of constitutional rights and for any
resulting detention time.41

However, the concern of the United States Supreme Court in
its promulgation of the exclusionary rule and in. i;> i recentview of
the rule is not primarily with whether other remedies are avail-
able: “W hat remedies the defendant may have against them [po-
lice officers] we need notinquire, as the Fourth Amendment isnot
directed to individual misconduct of such officials. Its limitations
reach the Federal Government and its agencies.”42 Thus, in spite
of arguments concerning the effectiveness of individual remedies,
a systematic remedy such as the exclusionary rule is appropriate
for fourth, amendment violations.

The second reason the Alaska Supreme Court declined to ap-
ply the exclusionary rule to the instant case is that the rule is not
usually invoked in the fclonv-arrcst situation. Although the ex-
clusionary rule has typically been applied where there is a search
for static evidence, the foutth amendment prohibition against un-
reasonable searches applies to arrest.; well.43 The Alaska court
has noted that an unlav ful arrest renders a subsequent search iu-

39. See Newman, supra 10:0 24, at 453

40. Thus, plaintiirbcvrs llic burden of producing evidence to prove a denial ol'liberty
by being arrested by excessive foicc. Plaintiffshould not have to also prove a negative, that
the intrusion was unwarranted. The burden of persuasion is better uudertak *n by defend-
ant due to his ae.ess lu Mich evidence Otherwise, Jiul je Ncw.-.un asserts, a fit v.fifiv prop-
osition is presented whereby mplaintiir may lose since a jury riav lead to weigh credibility
in favor of the law enforcement defendant. Id, at <1i3+(i4,

41. Newman, supra note 24. at 405.

42. Weeks v. United Stales, 232 U.S. 383, 398 (1914) (escl'tsionaiy rule promulgated
to suppress e>tlenec procured trom warrantless search  defendant's residence).

43. United State* v. Watson, 423 U.S. 411, 428 (I!>70) (IViwll, J.. concurring) (al-
though arrest is "cj (unessentially a seiautu™, consent to ve.ttf.lt is presumed voluntary where
defendant is in custody) See Il 'ferry v. Ohio, 392 U.S 1 119§ (despite the fact that a
hricf detainment not aim un.i'ig to an aircst is a “jeuuia" icipjiring I'otil'lh Amendment
protection and that no probable cause lor an arrest nr search exists. a stop and liisk is
coii'iitutionally permissible).
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cident to that arrest invalid.'l4 Moreover, the Alaska Supreme
Court implicitly accepted the fleeing felon-arrest situation as po-
tentially within the ambit of the exclusionary rule by stating that it
would reconsider the rule’s applicability in this context should
other remedies prove ineffective.

Thus, it seems that the Alaska Supreme Court may be willing
to address a troublesome issue which it declined to discuss in the
instant case: that there is no evidence resulting from this illegal
arrest to be excluded. The exclusionary rule is usually applied in
cases where an illegal search and seizure is com m itted and all the
resulting evidentiary fruit are suppressc i.45 However, respondent
in the instant case dropped the pillow case b.Tore the illegal arrest.
The stolen chuns in the oiltcw case were abandoned and are not
fruits of the illegal arrest. This difficulty is compounded by the
fact that probable cause to arrest is already established in a deadly
force to arrest situation, and the dropped pillow case could be
properly seized.46 Hence, the court may FeServe anplicatic i ofthe
exclusionary rule until a case arises which involves evidence re-
sulting from an excessive force arrest.

Third, the Alaska Supreme Court noted that the imposition
of the exclusionary rule was not called for in the absence of a
history of excessive force arrests by Alaskan police officers. How -
ever, actual occurrences of excessive force arrests by Alaskan po-
lice officers are foreseeable. A recorded history of such
occurrences should be unnecessary to impos-*a preventive meas-
ure, namely, the exclusionary rule. The premise of our legal Zy~
tcm is to prevent injustice, not to repair it.47

41, Schraffv. Slate. 544 P.2d 834 (Alaska 1975).

45. Wong Sun v. United States, 3' | U.S. 471 (1963) ("fruits of the poisonous tree"
doctrine applied to excluJc evidence obtained indirectly from constitutional violations an.’
"purged taint" exception applied to allow evidence obtained which had been attenuated
i' m the constitutional violations). See Anderson v. State, 555 12d 251 (Alaska 1976)
((omographic material obtained while conducting a search for marijuana pursuant to a
search warrant rendered inadmissible, not on a "fruit of the poisonous tree" doctrine, hut
on a "piaiu view" theory).

46. See Silverlhornc Lumber Co. v. United States, 251 U.S. 385 (1920) (evidence dis-
covered from an independent source, despite direct ralntion to the unconstitutional search
and seizure, is admissible).

lite exclusionary rule could arguably he invoked outside of the excessive force hr ar-
rest context by asserting that the search of a dropped pillow case, in the instant case, h not
within the scope of a search incident to arrest. A search incident to arrest may he con-
ducted of the person and the area within his immediate control in order to recover weapons
or destructible evidence. Chimcl v. California, 395 U.S. 752 (1969). Certainly a bag
dropped some distance from the spot of nriest docs not necessitate a search under the
rationale of Chime!. This search also is not included within other exceptions to a general
rule that a search requires u warrant: plain view, emergency situation, inventory search,
consent search, or stop and frisk. For a review of search and seizure law in federal court
and m Alaska state court, tee Schraffv. State, 544 I’.2d 834 (Alaska 1975).
47. See Likins v. United Stales, 364 U.S. 206, 217 (1960) (exclusionary rule applied as
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EXCLifSIONARY RULE

Finally, the Alaska Supreme Court found that the facts of the
instant case did no; warrant the imposition of the exclusionary
rule. The court concluded that the officer had probable cause to
make the arrest, acted in accordance with departmental guidelines
and used a degree of force permitted by AS 12.25.080, which had
not yet been reviewed by the court. There is no dispute that the
officer had probable cause to arrest Sundberg. However, the of-
ficer did not act in accordance with departmental guidelines: al-
though he did give a warning call, he failed to give a warning shot
before opening (ire on the suspect. Moreover, the officer opened
fire when the well-lit street allowed the officer to see that Suud-
berg was unarmed. Although the court did not find that the facts
of the present case warrant favoring the exclusionary rule in bal-
ancing the interests ofsociety in preventing crime, a factual situa-
tion of more egregious police conduct may require the application
of the exclusionary rule. An unarmed burglar/ mspect’s rights to
life and to trial should be protected from a police officer's use of
excessive or deadly force to arrest him.

Underlying the Alaska Supreme Court’s stated concerns is an
additional reason for the court’s hesitation to apply the exclusion-
ary rule in the fleeing felon-arrest situation— the ineffectiveness of
the exclusionary rule as a systematic deterrent against illegal law
enforcement action. The Alaska Supreme Court’s assertion that
deterrep.ee is the primary purpose of the exclusionary rule is con-
sistent with the current Supreme Court view.™ In United States r.
Janis,4* the United States Supreme Court reviewed the three ma-
jor studies concerning the cflicacy of the exclusionary rule'0 and
concluded that each study appeared flawed.'l The Court stated
that it was in no better position to determine the deterrent effectof

a deterrent whe.e slate officials unlawfully seized evidence to he used in a federal criminal
trial).

4). United States y, Cula..J.a, 414 U.S. 338 (1>7-1) (deterrence of \mla.vfm conduct
would not I-c blithered since illegally seized evidence involved in questioning of grand jury
witness could not be used at trial). United States v. Janis. 428 U.S. *143 (1476) (deterrence
purpose of the exclusionary rule would not he served since documents unlawfully seized by
slate aaents were to be used in a ledctal civil tax proceeding).

44" 428 U.S. 431 (147n).

50. Oaks, Studying The T>clusictiary Rule In Hearth And Seizure, 37 U. Cm. L. Hus.
665 (1470); Spiotto. The Searchand Sei:ur- Problem— Tim Approaches: The Canadian Tort
RemedyAnd The US. Excudonarv T'de, 1J. 'olici: Si i, ami> At). 36 (1471) These two
studies indicate that the rule has rot significantly affected police behavior and conclude
that it has little or no value as a deterrent. Research more favorable to the exclusionary
nile lias attacked liic above studies but lias conceded that favorable evidence is no more
conclusive: Cannon, IS The Exelusianury Rule In Tailing Health? Some llex' I>ata And A
I'/ea Against A Precipitous Conclusion, 62 Ks. 1 .J. 6SI (1474).

51. See Critique, On The Linii/ations Of Empirical 1Sahuitinns Of The Exclusionary
Rule: A Critique Of 17ie Spialio Research And UnitedSlates v. Ca/andra, 64 N\v, U.1., Ri-v.
740(14/4).
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the exclusionary rule than in 1960, on the eve of adopting the ex-
clusionary ruie for state prosecutions. At that time, all empirical
evidence as to the rule’s effectiveness was also inconclusive.52 Bal-
ancing the deterrent effect of an unlaw ful search and seizure of
documents by a state law enforcement officer against the use of
the secured evidence in a federal civil tax proceeding, the Court
concluded that the purpose of deterrence would not be served and
consequently did not apply the exclusionary rule.53 The contin-
ued applicability of the exclusionary ru’c as a deterrent against
unlaw ful police conduct should depend upon a balancing process
in which, according to one commentator,
The deterrent efficacy ofthe exclusionary rule can be evaluated
without resort to the notion of burdens of proof. If all laws
which are justified wholly or partly on the ground that they
deter undesirable conduct had io be justified by showing that
they actually do deter, very little of the criminal law, at least,
could meet the test. Deterrence is partly a matter of logic and
psychology, largely a matter of faith. The question is never
whether la.vs do deter, but rather whether conduct ought to be
deterred. . . .M

The Supreme Court in United States v. Janis also sustained
the vitality of a second, albeit subordinate purpose for the exclu-
sionary rule, that a government should not become a party to the
wrong committed by its officers.55 In considering judicial integrity
as well as the deterrence of police misconduct, the focus “must be
on the question whether the admission of the evidence encourages
violations of Fourth Amendment rights.”56 The words of Justice
Brandeis could not be easily diluted:

Decency, security, and liberty alike demand that government
officials shall be subjected to the same rules of conduct that arc
commands to the citizen. In a 1 wcrnment of laws, existence of
the government will be imperiled if it fails to observe the law
scrupulously. Our government is the potent, the omnipresent,
teacher. For good or for ill, it teaches the whole people by its
example. Crime is contagious. If the government becomes a
lawbreaker, it breeds contempt for law; it invites every man to
become a law unto hinsc’r; it invites anarchy.57

52. United States v. Janis. SUpra note 48. at 450-52. n.22.

53. Id. at 454.

54. Uworkm, Jitci St)ie Adjudication A id The Fourth Amendment; ‘Tre Limits Of
Lawyering, 48 1so. L.J. 329. 333 (i*>73).

55. Alaska’s Supreme Court accepted the judicial integrity rationale for the exclusion-
ary rule in State v. Sears. 553 P.2d 907 (Alaska 1976) (Alaska’s exclusionary rule docs not
apply in probation and parole revocation hearing ).

56. United States v. Janis, 428 U.S. 433. 458. n.35 (1976).

57. Olmstead v. United States, 277 U.S. 438, 485 (192 j) (Brandeis, J., dissenting).
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EXCLUSIONARY RULE

M oreover, Justice Burger in his harsh criticism ofthe exclusionary
rule in Bivens v. Six Unknown Agentsss relented from calling for
the rule’s destruction until an alternative can be found.

IIl. Cconclusion

Although the Supreme Court of Alaska accepted a statutory
standard of reasonableness in this case as a remedy against exces-
sive police force in arrest situations, the exclusionary rule should
be applied as a further remedy. 7/here ajury determines that un-
reasonable force was used to scutrs a suspect. Alaska’s suv.utory
scheme provides 110 remedies. M oreover, where unreasonable
force is found under a fourth amendment analysis, the exclusion-
ary rule is appropriate since it is a remedy of constitutional
dimension”®. To the cv.tent that other remedies are available to die
victim who is deprived of constitutional rights, their focus is upon
the individual police officer and their effectiveness is inconclusive.
Practitioners should note that the court did not preclude a recon-
sideration of the application of the exclusionary rule in the cxces-
sive-force-to-arrest situation; an appropriate case should therefore
be advanced to the court.

W here shooting a fleeing nonviolent felon to make an arrest
is found an unreasonable search and seizure, all secured evidence
should be suppressed. Society’s interest in guaranteeing the sus-
pect the right to life and trial should outweigh preventing crime at
all costs. It is morally reprehensible and contrary to the presump-
tion of innocence in our criminal justice system to permit a gov-
ernment to condone illegal action by its own officers. Since
empirical evidence is inconclusive, the public should be able to at
least have faith that deterrence of a government’s participation in
unlaw ful searches and seizures is effected through the application
of the exclusionary rule. Chief Justice Burger’s coinuient in his
dissent in Bivens v. Six Unknown Agents, where an individual was
afforded a civil cause of action for a federal law enforcement
agent’s violation of fourth amendment rights, is equally appropri-
ate in the instant case:

Il wonder what would be the judicial response to a police order

authorizing ‘shoot to kill” with respect to every fugit.ve, !t is

easy to predict our collective wratli and outrage. Wo, in com-
mon with all rational rirnds, would say that the police response
mast ielate to ihc gravity and need; that a ‘shoot’ order night

58. <03 U.S. 338 (1371) (Burger, J.. dissenting).
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conceivably be tolerable to prevent the escape of a convicted

killer but surely not for a car thief, a pickpocket, or a shop- Forum
lifter.50 1 .
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UNITED STATES v. ROSS

Citeas 102S.Ct.2157 (19S2)

During his last Term of service on this
Court, Justice Black eloquently explained
that our notions of federalism ‘subordinate
neither national nor state interests:

“The concept does not mean blind defer-

ence to 'States' Rights' any more than it

means centralization of control over ev-
ery important issue in our National

Government and its courts. The Framers

rejected hoth these courses. What the

concept does represent is a system in
which there i3 sensitivity to the legiti-
mate interests of both State and National

Governments, and in which the National

Government, anxious though it may be to

vindicate and protect federal rights and

federal interests, always'endeavars to do
so in ways that will not unduly interfere
with the legitimate activities of the

States." Younger V. Harris.. 401 U.S. 37,

44, 91 S.CL 746, 750, 21 M 669

(1971). - ‘

In this case, | firmly believe that a proper" .

"sensitivity to_the Tegitimate interests of
both State anti National Governments" re-
guwes invalidation of Titles | and Il of
URPA insofar as they apply to state regu-
latory authorities. - Accordingly, | respect-
fully”dissent from the Court's decision to
uphold those portions of the statute.

O (KHNUVEIRtM

UNITED STATES, Petitioner
V.
Albert ROSS, Jr.
No. fid-2209.

Argued March 1, 1982,
Decided June 1, 1982,

_Defendant was convicted before the
United States District Court for the District

of Columbia, William R. Bryant, Chief
Judéle, of possession of narcatics with intent
0 distribute, and he apgealed. The Court
?f Appeals, Ginsburg, Circuit Judge, 655
F.2d 1159, reversed and remanced, and cer-
tiorari was granted. The Supreme Court,
Justice Stevens, held that police officers
who had legitimately stopped automobile

and who had probable cause to believe that-

contraband was concealed somewhere with-
in it could conduct warrantless search of
the vehicle as thorough as a magistrate
could authorize by warrant, since scope of
warrantless search of automobile is not
defined by nature of container in which the
contraband is secreted, but rather, it is
defined by the object of the search and
Bla(_:es in which there is probable cause to
elieve that it may be found.

Reversed and remanded.

_Justice Blackmun and Justice Powell
filed concurring opinions.

Justice White dissented and filed opin-
jon.

~Justice Marsha'l dissented anti filed
opinion in which Justice Brennan joined.

1. Searches and Seizures ¢=»7()

A search conducted pursuant to exceP-
tion to warrant requirement applicable to
senrcnes of vehicles that are supported by
probable cause is not unreasonable if baaed
on fuels that would justify the issuance of a
warrant, even though a warrant has not
actually been obtained. U.S.C.A.ConsL
Amend. 4,

2. Searches and Seizures «=»7(10)

A lawful search of fixed premises %en-
erally extends to the entire area in which
the object of the search may lie found anti
IS not limited b{ the possibility that sepa-
rate acts of entry or opening ma{J be Te-
%uned to complete the search. US.CA.

onst.Amend. 4.

3. Searches and Seizures  7(10)
When a legitimate search is under way,
and when its purpose and its limits have

‘momu
] B
it 11
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been precisely defined, nice distinctions be—
tween closets, drawers, and cotairers, in
the case of a home, or between glove com—
partments, upholstered seats, trunks and
wrapped packages, in the case of a wehicle,
must give way to the interest in prompt
and efficient completion of task at hand.
U.S.C.A.ConsLAmend. 4.

4. Searches and Seizures <s>\(10)

Fourth Amendment provides protection
to the owner of every container that
conceals its contents from plain view, but
the protection afforded by the Amendment
varies in different settings. U.S.C.A.ConsL
Amend. 4.

5. Searches and Seizures «=7(10)

Individual 5 expectation of privacy in
vehicle and its contents may not survive if
probable cause isgiven 1o believe that vehi—
cle s transporting contraband. U.S.C.A.
Const.Amend. 4.

6. Searches and Seizures 0=>3.3

The scope of warrantless search based
on probable cause is no narrower, and no
broader, than the scope of a search autho—
rized by warrant supported by probable
cause; only prior approval of magistrate is
J/nivad, and the search otherwise is as the
magistrate could authorize. U.S.C.A.ConsL
Amend. 4.

7. Searches and Seizures c=>8

In choosing to search without a war—
rant on their own assessment of probable
cause, police officers lose the protection
that a warrant would provide to them inan
action for damages brought by an individu—
al claiming that the search was unconstitu—
tioal. U.S.C.A.Const.Amend. "4

8. Searches and Seizures «=>7(10)

Police officers who had legitimately
stopped automobile and who had probnble
cause to beliee that contraband was con—
cealed somewhere within it could conduct
warrantless search of the wehicle as thor—
ough as a magistrate could authorize by

*The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

l-.)$/0-

102 SUPREME COURT REPORTER

s*?f
warrant, since scope of warrantless search
of automobile Is not defined by nature of
container in which the contraband issecret—
ed, but rather, isdefined by the dbject of ™'V
the search and places in which there s *:v
probable cause to believe that it may be '‘wm
found; overruling Robbins v. California,
453 U.S. 420, 101 S.CL 2841, 59 L.Ed .4 644, 1q
and modifying Arkansas v. Sanders, 44 u.s.
753,99 S_CL 2586, 61 L.Ed.2d 2. U.S.C.A.
ConsLAmend. 4.

9. Courts «=>90(3)

Although Supreme Courts
that police officers with probable cause 1
search a vehicle may conduct a warrantless 1
search of every part of the \ehicle, irclud-
ing containers anil packages, was inconsist-
ent with one prior Supreme Court decision
and with a portion of another prior decision,
the doctrine of stare decisis tid not preclude
the decision since there was no court opin- " ==
ion supporting a single rationale for Court’s AP
Judgment in the first prior case, and the
Court’ decision rejected only some of the
reasoning in the second prior case. U.S.C. V-
A.ConsLAmend. 4.

"Slz~

Syllabus «

Acting on information from an infor—
mant that a described individual was selling
narcotics kept in the trunk of a certain car
parked at a specified location, DisHct of
Columbia police officers immediatelj drove
a) the location, found tin car there, atti a
short while later stopped the ca. ati arrest—
ed the .driver (respondent), who matched
the informant% description. One of the
officers opened the car's trunk, found a
closed brown piper bag, atti after opening
the bag, discovered glassino bags containing
white powtler (later determined to bo her—
oin). The officer then drove the car to
headquarters, where another warrantless
search of the trunk :owvealcd a zippcred
leather pouch containing ath. Resjxmdent
was subsequently convicted of jicsscssion of
heroin with intent to distribute- the heroin

the reader. Sec United States v. Detroit Lum-
ber Co.,: ' ' ".321,337, 265.Ct.282.287..)0
L.Ed. 499
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UNITED STATES v. ROSS
Citeasl025.C1.2157 (1982)

and currency found in the searches having
been introduced in evidence after respon—
dent’s pretrial motion to suppress the evi—
dence had been denied. The Court of Ap —
peals reversed, holding that while the offi—
cers had probable cause to stop and search
respondent™s car- including Its trunk-
without a warrant, they should not have
opened either the paper bag or the leather
pouch found in the trunk without first ob—
taining a warrant.

Held: Police officers who have legiti—
mately stopped an automobile and who
have probable cause to believe that contra—
band isconcealed somewhere within itmay
conduct a warrantless search of the wehicle
that s as thorough as a magistrate could
authorize by warrant. Pp. 2162-2173..

(@ The “automobile exception” to the
Fourth Amendment"s warrant requirement
established in Carroll v. United States, 267
U.S. 13, 45 S.Ct. 280, 69 L.Ed. 543, aplies
1o searches of \ehicles thnt are supported
by probable cause to believe that the vehicle
contains contraband. In this c’ass of cases,
a search is not unreasonable if based on
objective facts that would justify the is—
suance of a warrant, even though a warrant
has not actually iieen obtained. Fp. 2162-
2101.

(b) However, the rationale justifying
the automobile exception does not apply so
ns to pemit a var*an"less senrch of any
movable container that is belivved to be
carrying an illiat substance and thnt
found in a public plnce- even when the
container is placed in a vehicle (not cther-
wise mliewei” ,0 lie carrying contraband).
United StaU s v. Chadwick, 433 u.s. 1, 97
S.CL 21®, 63 L.Ed.2d 538; Arkansas v.
Sanders, *42 U.s. 753, 99 S.Ct. 2.5%, 61
L.Ed.2d23%5. Pp. 2165-2167.

(© Where police officers have probable
cause 1o search an entire ehicle, they may
conduct a warrantless search of every part
of the wvehicle and its contents, including all
containers” and packages, that may conceal
the object of the search. The scope of the

1. "The right of the people to be secure in their
pe.sons, houses, papers, and effects, against

search is not defined by the nature of the

container inwhich the contraband issecret—
ed. Rather, it isdefined by the object of

the search and the places in which there &

probable cause to believe that it may be

found. For example, probable cause to be—
liee that undocumented aliens are being

transported in a van wiii not justify a war—
rantless search of a suitcase. Pp. 2169-

2072. -

@ The doctrine of Stare decisis does

not preclude rejection here of the holding in
Romes v. California, 453 u.s. 40, 101
S*.C0L 2841, 69 L.Ed.2d 74+, and some of the
reasoning in Arkansas v. Sanders, supra.
Pp. 2172-2173.

210 U.S.App.D.C. 342, 655 F.2d 119,
reversed and remanded.

Andrew L. Frey, Washington, D. C., for
petitiorer.

William J. Garber, Washington, D. C., for
respondent.

Justice STEVENS delivered the opinion
of the Court.

In Carroll v. United States, 267 u.s. 12,
45 S.Ct. 280, 69 L.Ed. 543, thu Court held
that a warrantless search of nn automobile
stopped by police officers who hud probable
cause to believe the vehicle contained eon-
trmhand was not unreasonable within the
meaning of the Fourth Amendment. The
Court in Carroll i not explicitly address
the scope of the search that is permissible.
In this cae, wo consider the extent to
which police officers- who have legitimate—
ly stopped an automobile and who have
probable cause to believe that contraband is
concealed somewhere within & may con—
duct a probing search of compartments and
containers within the \ehicle whose con—
tents are not in plain view. We hold that
they may conduct a search of the vehicle
that B us thorough as a magistrate could
authorize iIn a warrant "particularly de—
scribing the placo 1o be searched.” 1

unreasonable searches nud seizures, shall not
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In the eveniing of November 27, 1978, an
informant who had previously proved to be
reliable telephoned Detective Marcum of
the District of Columbia Police Department
and told him that an individual known as
“Bandit" was selling narcotics kept in the
trunk of a car parked at 439 Ridge Strest.
The informant stated that he had just ob—
served “Bandit” complete a sale and that
“Bandit" had told him that additional nar—
cotics were in the trunk. The informant
gave Marcum a detailed description of
“Bandit" and stated that the car was a
"purplish maroon" Chevrolet Malibu with
District of Columbia license plates.

Accompanied by Detective Cassidy and
Sergeant Corzales,- Marcum immediately
drove to the area and found a maroon Mali—
bu parked in front of 439 Ridge Street. A
license check disclosed that the car was
registered t Albert Ross; a computer
cheek on Ross revealed that he fit the infor—
mant"s description and used the alias ""Ban—
dit.” In two passes through the neighbor—
hood the officers did not observe anyone
matching the informant’ description. To

avoid alerting persons on the Irest, they
left the area.

The officers returned five minutes later
and observed the maroon Malibu turning
of f Ridge Street onto Fourih Street. They
pulled alongside the Malibu, noticed that
the driver matched the informant"s descrip
timn, and stopped the car. Marcum and
Cassidy told the driver— later identified as
Albert Ross, the respondent in this uetion-
to get out of the wehicle. While they
searched Ross, Sergeant Gonzales discover—
ed a hullet on the cars front sat. He
searched the interior of tte. car and found a
pistol in the glove compartment. Ross then
was arrested and handcuffed. Detective
Cassidy took Ross” keys and opened the
trunk, where he found a dosed brown paper

be violated, and no Warrants shall issue, blit
upon probable cause, supported by Oath or

g agagn
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bag. He opened the bag and discovereda *
number of glassine bags containing a white =
powder. Cassidy replaced the bag, closd

the trunk, and drove the car to Headquari -

-JJS

At the police station Cassidy thoroughly .re—

searched the car. In addition to the “lunch-
type"” brown paper bag, Cassidy found in "
the trunk a zippered red leather pouch. He r
unzipjted the pouch and discovered $3,200 in -
cash. The police laboratory later deter- '=,
mined that the powder in the paper bag
was heroin. No warrant was obtained.. .

Ross was charged with possession of her—|
oin with intent t distribute, in violation of mh
21 U.S.C. 8841(@). Prior to trial, he moved." ”
1o supprrac the heroin found in the paper
bag ana the currency found in the leather
touch. After an evidentiary hearing, the
District Court .denied the motion to sup—
press. The heroin and currency were intro—
duced in evidence at trial and Ross was
convicted. .

A three-judge panel of ihe Court of Ap—
peals reversed the conviction. It held that
the police had probable cause to slop and
search Roar" car and tmt, under Carroll v
United S'ates, supra, and Chambers ~ Ma-
roncy, 3ep U.S. 42, 90 S.Ct. 1975, 26 L.Ed.2d
419, the officers lawfully could search the
automobile- including its trunk— without a
warrant. The court considered separately,
however, the warrantless search of the two
containers found in the trunk. On the besis .
vf Arkansas v. Sanders, 442 u.S. 753, 99
S.Ct. 2586, 61 L.Ed A 235, the court con—
cluded that the constitutionality of a war- ,
ranliess search of a container found in an
automohille depends on whether the owner
possesses a reasonable expectation of priva—
cy in its contents.  Applying that test, the
court held that the warrantless search of
the paper bug was valid but the search of
the leather pouch was not. The court re—
manded for a new trial at which the items

affirmation, and particularly describing the
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taken from the paper bag, but not those
from the leather pouch, could be admitted.2

The entire Court of Appeals then voted to
rehear the case en banc. A majority of the
court rejected the parel”s conclusion that a
distinction of constitutional significance ex—
isted between “the two containers fouad in
respondent’ trunk; it held that the police
should not have opened either container
without first obtaining a warrant. The
court reasoned:

“No specific, well-delineated exception
called 1o our attention permits the police
to dispense with a warrant to open and
search ‘unworthy” contairers. Moreover,
we believe that a rule under which the
validity of a warrantless search would
turn on judgments about the durability
of a container would impose an unreason—
able and unmanageable burden on police
and oourts. For these reasons, and be—
cause the Fourth Amendment protects all
persons, not just those with the resources
or fastidiousness to place their effects in
containers that decision-makers would
rank inthe luggage lire, v'e hold that the
Fourth Amendment warrant requirement
forbids the warrantless opening of a
closed, opaque paper bag to the same
extent that it forbids the warrantless
opening of a small unlocked su®lwte or n

place to be searched, and the persons or things
" tj be seized," U.S.Const., Amdt. 4.

2. The court rejected the t>ovemment’s argu-
, mcnt that the warrantless search of the leather
pouch was justified ns Incident to respondent s
arrest. App. to Pet. for Cert. 137a. The
Government has not challenged this holding.

w

Judge Tomm, the author of the original panel
opinion, reiterated the view that Sanders pro-
hibited the warrantl:ss search of the leather
pouch but not the search of the paper bag.
Judge Robb agreed that this result was com-
pelled by Sanders, although he stattd that in
his opinion "the right to search nn automobile
should Include the right to open any container
found within the automobile, just ns tlI"- right
to search a lawfully arrested prisoner carries
with it the right to examine the contents of his
wallet and any envelope found In Ills rocket,
and the right to search a room includes authori-
ty to open and search all the drawers and

zippered leather pouch.” 655 F.x<1 1159,
1161 (CADC 1981) (footnote omitted).

The eu banc Court of Appeals considered,
and rejected, the argument that itwas rea—
sonable for the police t open hoth the
paper bag and the leather pouch because
they were entitled to conduct a warrantless
search of the entire wehicle in which the
two containers were found. The majority
concluded that this argument was foreclos—
ed by Sanders.

Three dissenting judges interpreted
Sanders differently.2  Other courts also
have read the Sanders opinion in different
ways.4 Moreover, disagreement conceming
the proper interpretation of Sanders was at
lesst partially responsible for the fact that
Robbins v. gallfornla, 453 U.S. 40, 101
S.Ct. 2841, 69 L.Ed.2d 744, was decided last
Term without a Court opinion.

There I, however, no dispute among
Judges about t¥* importance of striving for
clarification in this area of the lav. For
countless vehicles arc stopi>ad on highways
and public streets every day and our cases
demonstrate that it is not uncommon for
polire officers t have probable cause to
believe that contraband may be found ina
stopped wehicle.  In every such case a con—
flict is presented between the individal®s
constitutional ly protected interest in priva—
cy and the public interest in effective law

al 1180. Judge MacKinnon concurred with
Judge Tnmm that Sanders did not prohibit the
warrantless search of the paper bag. Copccto-
Ing the leather pouch, he agreed with Judge
Wilkey, who dissented on the ground that
Sanders should not be applied ietrosctively.

4. Mnny courts have held that Sanders requires
that a wnrrnnt be obtained only for personal
luggage and other "luggage-type” containers.
See, e.g.. United Slates v. Drown, C35 F.2d 1207
(CA6 1980); United States v, Jimlnez, 026 F.2d
39 (CA7 1980). One court lias held that Sand-
ers does not apply if the police have probable
cause to search an entire vehicle and nor. mere-
ly an Isolated container within it. Cf. State v.
Bible, 389 So.2d 42 (U.1980), remanded. 453
U.S. 918, 101 S.Ct. 3153, (9 LEd.lld .001;
Staf" v. Hernandez, 408 So.2d 911 (iLn.1981);
see also United States v Boss, C55 F.2d, nt
1180 (Robb. J., dissenting)
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enforcement No single rule of law can
resolve every aonflict, but our conviction
that clarification is fessible led us to grant
the Government’ petition for certiorari in
this case and to invite tho parties to address
the question whether the decision in R0D-
bins should be reconsidered. --- U.S.
-——-,102S.Ct 336, 70 L.Ed.2d 205.

We begin with a review of the decision in
Carroll itself. In the fall of 1921, federal
prohibition agents obtained evidence that
George Carroll and John Kiro were "boot—
leggers” who frequently traveled between
Grand Rapids and Detroit in an Oldsmobile
Roadster.5 On December 15, 1921, the
agents unexpectedly encountered Carroll
and Kiro driving west on that route in that

car. The officers gave pursuit, stopped the _ The Court explained at Iengm the basis =2£

roadster on the highway, and directed Car—
roll and Kiro to get qut of the car.

No contraband was visible in the front
scat of the Oldsmobile and the rear portion
of the roadster was closed. One of the
agents raised the rumble seat bat found no
ligor. He raised the seat cushion and
again found nothing. The officer then
struck at the "lazyback” of the seat and
noticed "fet itwas "harder than upholstery
ordinarily is in those backs.” 267 U.S., at
174, 45 S.Ct., at 22, lie tore open the seat
cushiion and discovered 68 bottles ol gin and
whiskey conrcabd inrice. No warrant had
been obtained for the search.

Carroll and Kiro were convicted of trans—
porting intoxicating liquor in violation of
the National Prohibition Act. On review of
those convictions, this Court ruled that the
warrantless search of the roadster was rea-

5. On September 29, 1921, Carroll and Kiro met
the agents in Grand Rapids and agreed to sell
them three cases of whiskey. The sale was not
consummated, however, possibly because Car-
roll learned the agents' true identity. In Octo-
ber, the agents discovered Carroll and Kiro
driving the Oldsmobile Roadster on the road to
Detroit, which was known as an active center
for the introduction of lllegal liquor into this
country. The agents followed the roadster ns
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sonable within the meaning of the Fourth
Amendment Inan extensive opinion writ—

ten by Chief Justice Taft, the Court held: ".*§\

“On reason and authority the .tre rule S

is that If the search and seizure without a
warrant are made upon probable cause,5".
that i, upon a belief, reasonably arising

out of circumstances known to the seizing
officer, that an .utomobile or other vehi- méE
cle contains that which by law issubject ¥/
10 seizure and destruction, the search and
seizure are valid. The Fourth Amend- mm
ment is to be construed in the light of. -V.
what was deemed an unreasonable search mm
and seizure when ftwas adopted, and in a-\2?
manner which will conserve public inter-
ests as well as the interests and rights of
individual citizrs.” |d at 149 45 SCt.,

at 23. m

for this rule. The Court noted that histori—
cally warrantless searches of vesls, wag —
ons, arid carriages- as opposed tc fixed
premises such ns a home or other building-
had been considered reasonable by Con—
gress. After reviewing legislation enacted
by Congress .between 1789 and 1799,G the
Court stilted:

"Thus contemporaneously with the
adoption of the Fourth Amendment we
find in the first Confi. s, and in the
following Second and Fourth Congresses,
a difference made ns to the necessity for
a search wairant between goods subjr t
to forfeiture, when concealed in a dwell —
ing house or similar place, and like goods
in course of transportation and concealed
in a movable vessel where they readily
could be put out of reach of a search
warrant.” |d., at 151, 45 S.CL, at BL

far ns East L-insing, but there abandoned the [
chase.

o

The legislation oulhorized customs officials to
search any ship or vessel without a warrant if
they had probable cause to believe that it con-
cealed goods subject to duty. The same legis-
lation required a warrant for searches of dwell-
ing places. 207 U.S., nt 159-151, 45 S.Ct., at
284.
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The Court reviewed additional legislation
passed by Congress7 and again noted that

“the guaranty of freedom from unreason—
able searches and seizures by the Fourth
Amendment has been construed, practi—
cally since the beginning of the Govern—
ment, as recognizing a necessary differ—
ence between a search of a store, dwell—
ing house or other structure in respect of
which a proper official warrant readily
may be obtained, and a search of a ship,
motor boat, wagon or automobile, for
contraband goods, where it is not practi—
cable t secure a warrant because the
vehicle can be quickly moved out of the
locality or jurisdiction in which the war—
rant must be sought.” Id., at 153, 45
S.Ct, at 285.

In particular, the Court noted an 1815 statute
that permitted customs officers not only to
board and search vessels without a warrant
"but also to stop, search and examine any
vehicle, beast or person on which or whom
they should suspect there was merchandise
which was subject to duty or had been intro-
duced Into the United States in any manner
contrary to law.” Id., nt 151, 45 S.Ct., at 284.

In light of this established history, individuals
always had been on notice that movable ves-
sels may be stopped and searched on facts
giving rise to probable cause that the vehicle
contains contraband, without the protection af-
forded by a magistrate's prior evaluation of
those facts.-

0. Subsequent cases nuke clear timl the deci-

sion in Carroll was not based on the fact that
the only course available to the police was an
Immediate search. As Justice Harlan later rec-
ognized, although a failure to Seize a moving
automobile believed to contain contraband
might deprive officers of the lllicit goods, once
a vehicle itself has been stopped the exigency
docs not necessarily justify n warrantless
search. Chambers v. Maroney, 399 US. 42,
G2-64, 90 S.Ct. 1975, 1986-1987, 26 L.Ed.2d
419 (opinion of Harlan, J.). The Court In
Chambers, however—with only Justice Harlan
dissenting—refused to adopt a rule that would
permit a warrantless seizure but prohibit a
warrantless search. The Court held that If po-
lice officers have probable cause to justify a
warrantless seizure of an automobile on a pub-
lic roadway, they may conduct an immediate
search of the contents of that vehicle. "For
constitutional purposes, we see no difference
between on the one hand seizing and holding a

Thus, since itsearliest Jays Congress had
recognized the impracticability of*securing
awarrant incases involving the transporta—
tion of contraband goods.8 It is this im—
practicability, viewed in historical perspec—
tive, that provided the besis for the Carroll
decision.  Given the nature of an automo—
bile in trarsit, the fourt recognized that an
immediate intrusion is necessary if police
officers are 1o secure the illiat substance.
In this class of cases, the Court held that a
warrantless search of an automobile Is not
unreasonable.9

In defining the nature of this "'exception”
1o the general rule that "[i]n cases where
the securing of a warrant s reasonably
practicable, itmust be used,” id., at 156, 45
S.Ct., at 285, the Courl. in Carroll empha—
sized the importance of the <sequirement

car before presenting the probable cause issue
to a magistrate and on the other hand carrying
out an immediate search without a warrant.
Given probable cause to search, either course is
reasonable under the Fourth Amendment.”
Chambers v. Maroney, 399 U.S., at 52, 90 S.CL.
at 1981.

The Court also has held that if an Immediate
search on the street is permissible without a
warrant, a search soon thereafter at the police
station is permissible if the vehicle is Impound-
ed. Chambers, supra; Texas v. White, 423
U.S. 67, 96 S.Ct. 304, 46 L.Ed.2d 209. These
decisions are based on the practicalities of the
situations presented and a realistic appraisal of
the relatively minor protection that a contrarf
rule would provide for privacy Interests. Given
the scope of the Initial intrusion caused by a
seizure of an automobile—which often could
leave the occupants stranded on the highway—
the Court rejected an inflexible rule that would
force police officers In every case either to post
guard at the vehicle while a warrant is obtained
or to tow the vehicle itself to the station. Simi-
larly, if nn immediate search on the scene could
be conducted, but not one al the station if the
vehicle is Impounded, police often simply
would search the vehicle on the street—at no
advantage to the occupants, yet possibly at
certain cost to the police. The rules as npplied
In particular cases may appear unsatisfactory.
They reflect, however, a reasoned application
of the more general rule that if an individual
gives the police probable cause to believe a
vehicle is transporting contraband, he loses the
right to proceed on his way without official
interference.
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that officers have probable cause to believe
that the vehicle contains contraband.

“Having; thus established that contra-

band goods concealed and illegally trans— yjoreover, the probable cause determination V

ported in an automobile or other wehicle
may be searched for without a warrant,
we come new to consider under what
circumstances such search may be made.
It would be intolerable and unreasonable
if a prohibition agent were authorized to
stop every automobile on the chance cf

finding liquor and thus subject all per—

sons lawfully using the highways to the
* jnconvenience and indignity of such &
search. Trawellers may be so stopped in

crossing an intemational boundary be—
cause of national self protection reason—

ably requiring one entering the country
to identify himself entitled to come in,
= and his belongings as effects which mc\y
be lawfully brought in.
fully within the country, entitled to U3e
the public highways, have a right to free
passage without interruption or search
unless there is known to a competent
official authorized to search, probable

10. After reviewing the relevant authorities at
some length, the Court concluded that the
probable cause requirement was satisfied In the
case before it. The Court held that “the facts
and circumstances within [the officers’) knowl-
edge and of which they had reasonably trust-
worthy information were sufficient in them-

H selves to warrant a man of reasonable caution

in the belief that intoxicating liquor was being
transported in the automobile which they
stopped and searched.” Id.,, 2G7 U.S., at 162,
45 S.Ct., at 288. Cf. Brlnvgar v. United States,
338 U.S. ICO. 1764377, C9 S.Ct. 1302, 1311, 93
L.Ed. 1879; Henry V. United States, 361 U.S.
98. 102, 80 S.Ct. m, 171, 4 L.Ed.2d 134.

11. See Husty V. United States, 282 U.S. G94, 51
S.Ct. 240, 75 L.Ed. 629; Scher v. United States,
305 U.S. 251, 59 S.Ct. 174. 83 L.Ed. 151; Brine-
gar v. United Slates, 338 U.S. 180. G9 S.CL
1302, 93 L.Ed. 1879; Henry v. Unlterl States,
361 U.S. 98, 80 S.Ct. 168, 4 L,Ed.2d 134; Dyke
v. Taylor Implement Co, 391 U.S. 216, 83 S.Ct.
1472, 20 L.Ed.2d 538; Chambers v. Maroney,
399 U.S. 42, 90 S.Ct. 1975, 2G L.Ed.2d 419;
Texas v. White, 423 U.S. G7, 9G S.Ct. 304, 46
L.Ed.2d 209; Colo/ado v. Bannister, 449 U.S. 1,
101 S.Ct. 42, 66 L.Ed.2d 1

Warrantless searches of automobiles have
been upheld in a variety of factual contexts
quite different from that presented In Carro'l.

But those law—
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cause for believing that their vehicles are
carrying contraband or illeggl merchan-
dise.” <+(l, at 153-154, 45 S.CL, at 2%.

& "

must be based on dbjective facts that could W |

Justify the issuance of a warrant by a mag-
istrate and not merely on the subjective
good faith of the police officers. " ‘(A]s we
have seen, good faith is not enough to con-
stitute probable cause. That faith must be
grounded on facts within knowledge of the
[officer], which in the judi/reni of the
court would make his faith reasonable.”
|d., at 161-162, 45 S.Ct., at 288 (quoting
Director General v. Knstenlv>um, 263 U.S.
5, 28, 44 SCt. 52, 53, 68 L.Ed. 16)."=

[1] In short, the exception to the war-
rant requirement established in Carroll
--the scope of which we consider in this
case- goplies only to searches of \ehicles
that are supported by probable cause.1l In
this class of case3, a search.gs not unreason-
able fbased on facts that would justify the
issuance of a warrant, even though a war-
rant has not actually been dbtained. 2

cf. Cooper v. California, 386 U.S. 58, 87 S.CL
788, 17 L.Ed.2d 730; Cady v. Dombrowski, 413
U.S. 433. 92 S.Ct. 2523, 37 L.Ed.2d 706; South
Dakota v, Oppcrman, 428 U.S. 364, 96 S.CL
3092, 49 L.Ed.2d 1000. Many of these searches
do not require a showing of probable cause that
the vehicle contains contraband. We arc not
called upon—and do not—consider in this case
the scope of the warrantless search that is
permitted in these caws.

12. As the Court in Carroll concluded:

"We here find the line of distinction between
legal and lllegal seizures of liquor In transport
in vehicles. It Is certainly a reasonable distinc-
Hon. It gives the owner of nn automobile or
other vehicle seized under Section 26, In nb-
sence of probable cause, a right to have re-
stored to him the automobile, It protects him e
under the Weeks [v. United States, 232 U.S.
383, 31 S.Ct. 341, 58 L.Ed. G52) and AmOS [v.
United States, 255 U.S. 313, 41 S.Ct. 266, 65
L.Ed. G54) cases from use of the lir-uor os
evidence against him, and It subjects the officer
making the seizures to damages. On the other
hand, in a case showing probable cause, the
Government and Its officials are giver, the op-
portunity which they should have, to make the
Investigation necessary to trace reasonably
suspected contraband goods and to seize
them." 267 U.S., at 156, 45 S.Ct. at 236.

Vi
ij;
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The rationale justifying £ warrantless
jearch of an automobile that is believed
he transporting contraband arguably ap—
plies with equal force to any movable con—
tainer that is believed to be carrying an
illiat substance. That argument, hov/mr,
was squarely rejected in United Stides v.
Chadwick, W u.s. 1, 97 s.ct 2476, 53
L.Ed.2d 53.

Chadwick involved the warrantless search
of a 200-pouml footlocker secured with tvo
padlocks. Federal railroed officials in “an
Diego became suspicious when they noticed
that a brown feotlocker loaded onto a train
hvund for Boston was unusually heavy and
leaking talcum powder, a substance often
used to mask the odor cf marijuana. Nar—
cotics agents met the train in Boston and a
trained police dog signaled the presence of
a controlled substance insice the footlodker.
The agents did not seize the footloder,
however, at this time; they waited uttil
respondent Chadwick arrived and the foot—
locker was placed in the trunk of Chad—
wicks automobile. Before the engine was
started, the officers arrested Chadwick and
his two companions. The agents then re—
moved the footlocker to a secured place,
opened itwithout a warrant, and discovered
a large quantity of marijuana.

In p subsequent criminal proceeding,
Chadwick claimed that the varra.itle.ss
search of the footlocker violated the Fourth
Amendment. In the District Court, the
Government argued that as soon.as the
footloeker was placed in the automobile a
warrantless search was permissible under
Cnrroll.  The District Court rejected that

13. The District Court noted:

"In this case, there was no nexus between the
search and the automobile, merely a coinci-
dence. The challenged search in this case was
one of a footlocker, not nn automobile. The

« search took place,not In an automobile, hut in
[the federal building]. The only connection
that the automobile had to this search was
that, prior to 'is seizure, the footlocker wns
placed on the floor of nn automobile’s operm
trunk.”  United States v. Chadwick, 393
F.Supp. 763, 72 (Mass. 1075).

argument,*3 and the Government did not
pursue iton gppeal.*1 Rather, the Govern—
ment. contended in this Court that the war —
rant requirement of the Fourth Amend—
ment up Hied only to searches of homes and
other “aure™ areas of privacy. The Court
unanimously rejected that contention.
Writing for the Court, THE CHIEF JUS—
TICE stated:
“[I}f there is’littde evidence that the
Framers intended the Warrant Clause o
operate outside the home, there is no
evidence at all that they intended to ex—
clude from protection of the Clause al
searches occurring outside the home.
The absence of u contemporary outcry
against warrantless searches in public
places was because, aside frOi * . <ardes
incident t amrest, such warrantless
* searches were not a large issie incolonial
America. Thus, silence in the historical
record tells us little about the Framers®
attitude toward application of the War —
rant Clause to the search of responden®s’
footloder. What we do knosv N that the
Framers were men who focused on the
wrongs of that day hut who intended the
Fourth Amendment to safeguard funda—
mental wnlues which would far outlast
the specific abuses which gave it birth.”
433 U.S., at 8-9 97 SCt., at 2481-2-182
(footnote amitted),

The Court in Chadwick Sicifically reject—
ed Lhe argument that the warrantless
search was "'reasonable’ because a footlock-
cr has some of the mobile characteristics
that support warrantless searches of auto—
mobiles. The Court recognized that "'a per—
sons expectations of privacy in personal
luggage are substantially greater than in

14. This Court specifically noted: "The Govern-
ment does not contend that the footlocker’s
brief contact with Chadwick’s car makes this
an automobile search, but It Is argued that the
IUtlonule ol our nutomohlle search cases dem-
onstrates the reasonableness of permitting war-
rantless searches of luggage; the Government
views such luggage as analogous to motor vehi-
cles for Fourth Amendment purposes.” 433
U.S., at 11-12. 97 S.Ct., at 2433-248-1.

15. See Id, at 17, 97 S.Ct, at 2486 (BLACK-
IVIUN, J., dissenting).
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an automobile," id., at 13, 97 S.Ct, at 2484,
and noted that the practical problems asso—
ciated with the temporary detention of a
piece of luggage during the period of time
necessary to obtain a warrant are signifi—
cantly less than those associated with the
detention of an autonobile. 1d., at1 n.7,
97 S.Ct, at 2484, n.7. In ruling the't the
warrantless search of the footlocker was
unjustified, the Court reaffirmed the gener—
al principle that closed packages and con—
tainers may not be searched without a war —
rant CF. EX parte Jackson, oF u.s. 727, 24
L.E<L 877; United States v. Van Leeuwen,
397 TLS. 249, 90 S.Ct 1029, #£5.Ed.2d 282.
In sum, the Court in Chadwick declined to
extend the rationale of the “automobile ex—
ception” to permit a warrantless search 0f
Sﬂi\ée.mﬁvable container found in a public

The facts in Arkansas v Sanders, 442
U.S. 753,99 S.Ct 2586, 61 L.Ed.2d 235, were
. similar to those in Chadwick. In Sanders,
Little Rock police officer received informa—
tion from a reliable informant, that Sanders
would arrive at the local airport on a sjieci-
ficd flight that afternoon carrying a green
suitcase containing marijuana. The officer
went to the airport Sanders arrived on
schedule and retrieved a green suitcase
from the airlire baggage service. Sanders
gave the suitcase to u waiting companion
who placed it in the trunk of a taxi. Sand—
ers and his companion drove off in the cab;
police officers fol loned and stopped the taxi
several blocks from the airport. The offi-

16. The Court concluded that there is n signifi-
cant difference between the seizure of a sealed
package and a subsequent search of its con-
tents; the search of the container in that case
was "a far greater Intrusion Into Fourth
Amendment values than the impoundment of
the fooltocker.” Id, >133 U.S., at 13, n. 8. 97
S.Ct., ut 2-185, n. 8. A temporary seizure of a
package or piece of luggage often may be ac-
complished without as significant nn intrusion
tipon the Individual—and without as great n
burden on the police—its in the case of the
geizure of an autonbile. see n. 9, supra.

17. -e Arkansas Supreme Court carefully re-
viewed the facts of the case and concluded:
"The information supplied to the police by the
confidential informant is adequate to support
the State's claim that the police had probable

cers opened the trunk, seized the

and searched it on the scene without
warrant. As predicted, the suitcase
tained marijuana.

The Arkansas Supreme Court -uled
the warrantless search of the suitcase
impermissible under the Fourth
ment, and this Court affirmed. As in
Wick, the mere fact that the suitcase
been placed in the trunk of the \vehicle
not render the automobi le exception of
I " applicable; the police had
c 10 seize the suitcase before it
placea in the trunk of the cab and did
have probable cause to search the
<lf.I7 Since the suitcase had been

the trunk, no danger existed that its con—

tents could have ber a secreted elsewhere in
the whicle.l As THE CHIEF JUSTICE

noted in his opinion concurring in the judg—

ment:

"Because the police officers had
hie cause to believe that respondent’s

green suitcase contained marijuana be—

fore it was placed in the trunk of the
taxicab, their duty to obtain a search
warrant before opening it is clear under
United States v. Chadwick, 433 u.s. 1 [97
S.Ct 217/, 53 L.Ed.2d 53S1 (1977).

Here, as in Chadwick, itwas the luggage
being transported by respondent at the
time 0| the atrest, not tre. automobile in
which itwas being carried, that was the

cause to believe that appellant's green suitcase
contained a controlled substance when the po-
lice confiscated the suitcase and opened it."
Sanders v. State. 262 Ark. 595, 599. 559 S.W.2d
701, 706 (1977). The coutl also noted: "The
evidence in this case supports the conclusion
that the relationship between the suitcase and
the taxicab .ico'ncidentnl.” 1d, nt 600, n. 2,
559 S.W.2d, nt 706.

18,. Moreover, none of the practical difficulties

associated with the detention of a vehicle on a
public highway that made the immediate
search in Carroll reasonable could Justify an
immediate search of the suitcase, since the offi-
8?irvse|i'\/i no interest in detaining the taxi or its
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suspected locus of the contraband. The
relationship between the automobile and
the contraband was purely coincidental,
as in Chadwick. The fact that the suit—
case was resting in the trunk_of the auto-
,mobile at the time of respondent’ arrest
does not tum this into ar. ‘automobile’
exception case. The Court nped say no
more.” |d., at 766-767, 99 S.Ct, at 25%4.

The Court in Sanders did not, however,
rest its decision solely on the authority of
Chadwick. In rejecting the States argu—
ment that the warrantless search of the
suitcase was justified on the ground that it
had been taken from an automobile iisviul-
ly stopped on the strest, the Court broadly
suggested that a warrantless search of a
container found in an automobi le could rev"-
er be sustained as part cf a wn-ranlless
soarch of the automobile Wt=elf.® The
Court did not suggest that it mattered
whether probable cause existed to search
the entire wehicle. It isclear, however, that
in reitre. Chadwick nor Sanders did the
police have probable cause to search the
vehicle or anything within It except the
footlocker in the former case and the green
suitcase in the latter.

Robbins v. California, 453 u.s. 420, 101
S.Ct. 2841, 69 L.Ed.2d 744, however, was a
case inwhich suspicion was not d“ ected at
a specifico.ita. ur.  In 2t case the Court
for th.. first time was forced t consider
whether police officers who are entitled t©
conduct a warrantless search of an automo—
bile stopped on a public roadway may open
a container found within the wehicle. In
the early morning of January 5,1975, police
officers stopped Robbins” station wagon be—
cause he was driving erratically. Robbins
got out of the cr, but later returmed to

19. The Court staled that "the extent to which
the fourth Amendment applies to containers
and other parcels depends not at all upon
whether they are seized from an automobile.”
«142 U.S., nt 7G4, n. 13, 99 S.Ct., nt 2593, n. 13.
This general rule was limited only by the obser-
vation that "[njot all containers and packages
found by police during the course of a search
will deserve the full protection of the fourth
Amendment. Thus, some containers (for ex-
ample n kit of burglar tools or a gun case) by

obtain the wehiclel registration papers.
When he opened the car door, the officers
smelled marijuana smoke. One of the offi—
cers searched Robbins and discovered a vial
of liuid; in$S search of the interior of the
car the officer "ound marijuana. The police
officers then opened the tailgate of the
station wagon and raised the cover of a
recessed luggage compartment In the
compirtment they found two packages
wrapped in green opaque plastic. The po—
lice unwrapped the packages and discovered
a large amount of marijuana in each.

Robbins was charged with various drug
offenses and moved to suppress the con—
tents of the plastic packages. The Califor—
nia Court of Appeal held that “[sjearch of
the automobile was proper when the offi—
cers leamed that appellant was smoking
marijuana when they stopped him”2 and
that the warrantless search of the pnekages
was justified because “the contents of the
packages could have been inferred from
their outward appearance, so that appel lant
could not have held a reasonable expecta—
tion of privacy with respect to the con—
tents." 103 Cal .App-3tl 34,40,162 Cal .Rptr.
780, 783 (1980).

This Court reversal. Writing for a plu—
rality, Justice Stewart rejected the argu—
ment that the outward appearance of the
ptck.tges precluded Rebbins “tom having a
reasonable expectation of privacy in treir
contorts. He also squarely rejected the ar—
gument that there s a constitutional di. =
Unction between searches of luggage and
scurches of "less worthy" cotairers. Jus—
tice Stewart reasoned that all containers
are equally protected by the Fourth
Amendment unless their contents are in
plain viewn. The plurality concluded that

their very nature cannot support any reasona-
ble, expectation of privacy because their con-
tents crn be Inferred from their outward ap-
pearance. Similarly, in some cases the con-
tents of a package will he open to ‘plain view,’
thereby obvinting the need for a warrant."

Ibid.

20. 103 Cal.App 3d 34, 39, 162 Cal.Rptr. 780,
782 (1980).
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the warrantless search was impermissible
because Chadwick and Sanders had estab—
lished that “a closed piece of luggage found
in a lawfully searched car is constitutional ly
protected to the same extent as are closed
pieces of luggage found anywherelelse."
453 US., at 425, 101 S.Ct, at 2845.

In a concurring opinion, Justice Posell,
the author of the Court™s opinion in Sand-

ers, stated that *{t]re plurality’s approach
strains the rationales of our prior cases and
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J., dissenting).  This analysis is enttire
consistent with the holdings in Chadwick £
and Sanders, reither of which isan ab>. £
wobile e, because the police there had  *
probable cause to search the double,
locked footlocker and the suitcase respec-o
tively before either came near an auto?,
mobile.” Ibid. - 1&1.

The parties in RObDINS had not pressed tht”,
argument, however, and.Justice POWELL?,
concluded that institutioml constraints*

imposes substantial burdens on law enforce— made it inappropriate to re-examine kesic'.”;
ment without vindicating any significatt doctrine without full adversary presents-??,
values of privacy.” 10, at 429, 101 S.Ct., at tion. He concurred in the judgment, since

2847.21 He noted that possibly “'the control — Ttwas supported- although not compelled- 2*
ling .question should be the scope of the by the Court’ opinion in Sandeis, and stat-"=
automobile exception to the warrant re- ed thata future case might present a better”™

1quirement,” Id, at 435, 101 S.Ct, at 2850,
and explained that under that view
"when the police have probable cause

opportunity for thorough consideration
the basic principles in this troubled area.;?
That case has arrived. Unlike Chadwick

search an automobile, rather than only o and Sanders, in this case jklice officers had
search a particular container that fortui— probable cause to search respondent’ entire v

tously is located in it, the exigencies that

mobile without a warrant support the.
warrantless search of every container
found therein. See POSt, at 451 and n. 13
[101 SCt., at 2859 and n.13] (STEVENS,

21. "While the plurality's blanket warrant re-
quirement does not even purport to protect any
privacy interest, it would impose substantial
new burdens on law enforcement. Confronted
with a cigar box or a Dixie cup In the course of
a probable cause senrch of an automobile for
narcotics, the conscientious policeman would
be required to tnke the object to a magistrate,
fill out the appropriate forms, await the deci-
sion, and finally obtain a warrant. Suspects or
vehicles normally will be detained while the
wnrrnnt is sought. This process may tnke
hours, removing the officer from his normal
police duties. Expenditure of such time and
effort, drawn from the public’s limited/ re-
sources for detecting or preventing crimes, is
justified when It protects an individual's rea-
sonable privacy Interests. In my view, the plu-
rality’s requirement cannot be so justified. The
aggregate burden of procuring warrants when-
ever nn officer has probable cause to search the
most trivial container may be heavy and will
not be compensated by the advancement of
Important Fourth Amendment values." 453
U.S., at <133-434, 101 S.Ct, at 28-19-2850
(POWELL, J., concurring),

The substantial burdens on law enforcement
Identified by Justice POWELL would, of

wehicle.2 Unlike Robhins, in this case the :
allow the police to search the entire auto— parties have sguarely addressed the cues-
tion whether, in the course of a legitimate >=
warrantless search of an automobile, police 2.
are entitled to open containers found within .
the wehicle. We now address that question.

course, not be affected by the character of the
container found during an automobile search.
No comparable.practical problems arise when
the official suspicion Is confined to a particular
piece of luggage, as in Chadwick and Sanders.
Cf. n. 19, supra.

22. The ui banj Court of Appeals sin.ed that 7

"[biased on the tip the police received. Ross's "
car was properly stopped nnd searched, and
the pouch and bag were properly seized."
K.2d, nt 11G8 (footnote omitted).
explained:

"[Wje believe It clear that the police had ample
and reasonable cause to stop Ross and to
search his car. The Informer had supplied ac-
curate Information on prior occasions, nnd he
was an eyewitness to sales of narcotics by
Ross. He said he had just seen Ross take '
narcotics from the trunk of his car in making a
sale and heard him say he possessed additional
narcotics,” Id, nt 1168, n. 22.

The court further noted that "[i]n this case, the
informant told the police that Ross had narcol- *
ics In the trunk of his car. No specific contain-
er was ldentified." /<., at UGG.

G55 "'V
The court

y

Hsanswer isdetermined

search that is authorized
1 the warrant requirei
Carroll.

v

In Carroll itelf, the
prohibition agents seized
view. [Itwas Hiscovered
ccr opened the rumble s
the upholstery of the laz
did not find the scope of
sorgble.  Having stoppei
on a public road and sub
indignity of a wehicle
Court found to be a ras:
their privacy because itv
ble cause that their veh
ing contraband- probibi
entitled to tear open a p
ster itelf. The scope of
greater than a mgistr:
thorized by issuing a ve.
probable cause that ju
Since such a warrant i
the agents to open the
roecs!/" ”and o rip the
scare! > concealed w
was cor ...itutiaslly per

In Chambers v. Mnror
weapons and stolen pro
a compartment under d
U.S., at44,90 SCt., at |
was made that the scop
impermissible. It we Kk
sumc that the outcomt
the outcome of Carroll
been different if the pl
secreted contraband cm
ondnry container and h
tainer withoutawarm
able for prohibition
upholstery in Carroll,

23. At the suppression ht
¢ asked the police officer’
search: "lsn’t it possibh
’a bag that has the rese
bag?" The olfic-r rcspe
1did not think of that a
was whiskey, 1was sui
1930, No. 477, p. 27.



mh-

5 analysis is entirely V!
loldings in Chadww%

0f which isan auto-.:
tthe police there had
search the double- 7mm
i the suitcase respec-
came near an auto-"V?

had not pressed that -*
id Justice POWELL
tutioal constraints >
10 re-examine hasic
adversary presenta-
the judgment, sine.-.ij
h not compelled- 7*2.?
inSanders, and stat-
"igitpresent a better —=#
igh consftieration of
this troubled area.

d. Unlike Chadwick :\d
< police officers had AH-
h respondent”s entire yXy
tIns, in this case the
addressed the ques- -fC?
=i of a legitimate
snautonobile, police J<
tainers found within - <w
Idress that question. -t
>y the character of the

an automobile search.

| problems arise when
:onfined to a particular

'hadwick and Sanders.

if Appeals stated that
police received, Ross’s q
cd and searched, and
prcperly seized." G55 S .
omitted). Ttie court

it the police liad ample
'o stop Ross and to
rmer had supplied uc-
ior occasions, nnd he
sales of narcotics by
Just seen Ross take
of his car in making a
e possessed additional
n.p22. \yx
hat "(ijn this case, the
that Ross had narcot-

m No specific contain- ¥
t 11CG.

UNITED STATES v. ROSS

2169

citeas 102 S.CL 2157 (1982)

Its answer *sdetermined by the scope of the
search that is authorized by the exception
o the warrant requirement set forth in
Carroll,

v
In Carroll itssif, the whiskey that the
prohibition agents seized was not in plain
view. Itwas Hiscovered only after an offi—
cer opened the rumble seat and tore open
the upholstery of the lazyback. The Court

have been reasonable for them to look into
a burlap sack stashed irside; if itwas rea—
sonable to open the concealed compartment
in Chambers, it would have been equally
reasonable to open a paper bag crumpled
within it sl contrary rule could produce
absurd results inconsistent with the decision
in Carnoll rself.

In its application of Carroll, this Court in
fact has sustained warrantless searches of
containers found during a lawful search of

did not find the scope of the search unrea— an automobile. In Husty v. United States,

soneble.  Having stopped Carroll and Kiro
on a public road and subjected them to the
indignity of a wehicle search- which the
Court found to be a reasonable intrusion on

282 U.S. 694, 51 S.Ct. 240, 75 L.Ed. 629, the
Court upheld a warrantless seizure of whis—
key found during a search of an automobile,
some of which was discovered in "whiskey

their privacy becau_se itvyas based on proba— pags” that could have contained other
ble cause that their \ehicle was transport— goods.13 In Scher v. United States, 305 u.s.

ing contraband--prohibition agents were

251, 59 S.Ct 174, 83 L.Ed. 151, federal offi—

entitled to tear open a portion of the road— cers seized and searched packages of un—

ster itelf. The scope of the search was no

stamped liquor found in the trunk of an

greater than a magistrate could have au— gytomobile searched without a warrant

thorized by issuing a warrant based on the
probable cause that justified the search.
Since such a warrant could have authorized
the agents to open the rear portion of the
roadster and to rip the upholstery in their
search for concealed whiskey, the search
was oonstitutionally permissible.

In Chambers v. Maroney the poliice found
weapons and stolen property “'concealed in
a compartment under the dashboard.” 399
U.S., at 44,90 S.Ct., at 1977. No suggestion
was made that the scope of the search was
impermissible.
sume that the outcome of Chambers— or
the outcome of Carroll itsel- would have
been different if the police had found the

secreted contraband enclosed within a sec—
ondary container and had opened that con—
If itwas reason—

tairer without a warrant.
able for prohibition agents to rip open the
upholstery in Carroll, it certainly would

23. At the suppression hearing, defense counsel

* asked the police officer who had ronducted the
search: “lIsn’t it possible to put other goods in
a bag that has the resemblance of a whiskey
bag?" The officer responded: "I suppose it is.
I did not think of that at that time. 1knew it
was whiskey, | was sure it was." App., O.T.
1930, No. 477. p. 27.

It woula be illmical o as—

As described by a police officer who partici—
pated in the search: "'l tumed the handle
and opened the trunk and found the trunk
completely filled with packages wrapped in
brown paper and tied with twire; 1 think
somewhere around thirty packages, each
one containing six bottles."2 In these
cases itwas not contended that police offi-

*cers needed a warrant to open the whiskey

bags or to unwrap the brown paper pack—
ages. These decisions nevertheless "have
much weight, ns they show that this point
neither occurred L0 the bar or the b*.»cL"
Bank of the United States v. Deveaux, 5
Cranch 61, 88, 3 L.Ed. 38 (Marshall, C. J.).
The fact that no 3iid argument was even
made illuninates the professions under—
standing of the scope of the search pemits
ted under Carroll.  Indeed, prior to the
decisions in Chadwick and Sanders, courts
routirely had held that containers and

21. App., 0.T.1938, No. 49. p. 13. The brief of
then Solicitor General Robert Jackson noted
that the items searched "were wutpped in very
heavy brown wrapping paper with at least two
wrappings and with n heavy cord around them
cross-wise so that they could readily be lifted."
Brief for United States, O0.T.1938, No. 49, p. 6,

Mi SSR
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packages found during a legitimate war-
rantless search of an automobile also could
be searched without a warrant.25

As we have stated, the decision in Carroll
wa3 based on the Court's appraisal of prac-
tical considerations viewed in the perspec-
tive of history. It is therefore significant
that the practical consequences of the Car-
roll decision would be largely nullified if the
permissible scope of a warrantless search of
in automobile did not include containers
and packages found inside the vehicle.
Contraband goods rarely are strewn across
the trunk or floor of a car; since by their
very nature such goods must be withheld
from public view, they rarely can be placed
in an automobile unless they are enclosed
within some form of container.26 The
Court, in Czrroll held that *“contraband
goods concealed and illegally transported in
an automobile or other vehicle may be
searched for without a warrant" 267 U.S.,
at 153, 45 S.Ct, at 285 em_Fhasis added).
As we noted in Henry v. United States, 361
U.S. 98, 104, 80 S.Ct. 168, 172, 4 L.Ed.2d
134, the decision in Carroll “ merely relaxed
the requirements for a warrant on grounds

23. See, e.g., United States v. Soriano, 497 F.2d
147. 149-150 (CA5 1974) (en banc); United
States v. Vento, 533 F.2d 838, 867, n. 101 (CA3
1976); United Stales v. Tramunti, 513 F.2d
1087, 1104 (CA2 1975); United States v. Issod,
508 F.2d 990, 993 (CA7 1974); United States v.
Evans, 481 F.2d 999, 094 (CA9 1073); United
States v. Bowman, 487 F.2d 1229 (CA10 1973).
Many courts continued to apply this rule fol-
lowing the decision in Chadwick. Cf. United
States v. Mllhollan, 599 F.2d 518, 526-527 (CA3
1979); United States v. Caultnev, 581 F.2d
1137, 1144-1145 (CA5 1978); United States v.
Finnegan, 568 F.2d 637, 640-641 (CA9 1977).
In ruling that police could search luggage nnd
other containers found during a legitimate war-
rantless search of an automobile, courts often
assumed that the "automobile exception" of
Carroll applied whenever a container in an
automobile was believed to contain contra-
band, That view, of course, has since been
qualified py Chadwick and Sanders.

26. It Is noteworthy that the early legislation on
which tht Court relied in Carroll concerned the
enforcement ot laws imposing duties on im-
ported merchandise. See nn. 6 and 7, supra.
Presumably such merchandise was shipped
then in containers of various kinds, just ns it is
today. Since Congress had authorized war-

of impracticability." It neither broadened.
nor limited the scope of a lawful search
based on probable cause'.

[2,3] A lawful search of fixed premises V
generally extends to the entire area.in"."
which the object of the search may belf
found and is not limited by the possibility-*
that separate acts of entry or opening;may
be required to complete the search.27 Thus,

a warrant that authorizes an officer to. A
search a home for illegal weapons also pro-
vides authority to open closets, chests, .*
drawers, and containers in which the weap- /.
on might be found. A warrant to open a"
footlocker to search for marijuana would, y:
also authorize the opening of packages v,
found inside. A warrant to search a vehicle (?
would support a search of every part of the -
vehicle that might contain the object of the
search. When a legitimate search is under
way, and when its purpose and its limits f
have been precisely defined, nice distinc- <
tions between closets, drawers, and contain-;
ers, in the case of a home, or hetween glove
compartments, upholstered seats, trunks,
and wrapped packages, in the case of a
vehicle, must give way to the interest in the

rnntless searches of vessels and beasts for Im-.
ported merchandise, it is inconceivable that it
intended n customs officer to obtain a warrant
for every package discovered during the
search; certainly Congress intended '011510015
officers to open shipping containers when nec-
essary anc. not merely to examine the exterior
of cartons or boxes In which smuggled goods
might be concealed. During virtually the entire
history of our country—whether contraband
was transported in a horse drawn carriage, a
1921 roadster, or a modem automobile—it has
been assumed that a lawful search of a vehicle
would Include a search of nn? container that
might conceal the object of the search, -«

27. In describing the permissible scope of a
search of a home pursuant to n warrant, Pro-
fessor LaFnvc notes:

"Placcs within the described premises are not
excluded merely because some additional act of
entry or opening may be required. ‘In count-
less cases In which warrants described only the
land and the buildings, a search of desks, cabi-.
nets, closets nnd similar items has been permit-
ted."” 2 LaFave, Search nnd Seizure 152
(1978) (quoting Massey v, Commonwealth,.305
S.\Vv.2d 755, 756 (Ky.1957)).
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prompt nnd efficient completion of the task
at hand.3

This rule applies equally to all containers,
as indeed we helieve it must One point on
which the Court was in virtually unanimous
agreement in Robbins was that a constitu-
tional distinction hetween "worthy” and
"unworthy" containers would be improper.23
Even though such a distinction perhaps
could evolve in a series of cases in which
paper bags, locked trunks, lunch buckets,"
and orange crates were placed on one side
of the.line or the other,d the central-pur-
pose.of the Fourth Amendment forecloses
such a distinction. For just as the most
frail cottage in the kingdom is absolutely
entitled to the same guarantees of privacy
as the most majestic mansion, 3L so also may
a traveler who carries a toothbrush and a
few articles of clothing in a paper bag or
knotted scarf claim an equal right to
conceal his possessions from official inspec-

tion as the sophisticated executive with the
locked attache case.

As Justice Stewart stated in Bob-
bins, the Fourth Amendment provides pro-

28. The practical considerations that justify a
warrantless search of an automobile continue
to apply until the entire search of the automo-
bile and its conlents has been completed. Ari’
guably, the entire vehicle itself (including its
upholstery) could be searched without a war-
rant, with all wrapped articles and containers
found during that search then taken to a magis-
trate. But prohibiting police f*om opening Im-
mediately a container in which the object of the
search is most likely to be found nnd instead
forcing them first to comb the entire vehicle
would actually exacerbate the intrusion on pri-
vacy interests. Moreover, until the container
Itself was opened the "police could never he
certain that the contraband was not secreted In
a yet undiscovered portion of the vehicle; thus
in every case In which a container was found,
the vehicle would need to be secured while a
warrant was obtained. Such a requirement
would he directly Inconsistent with the ration-
ale supporting the decisions in Cnrroll and
Chambers. Cf. nn. 10) nnd 22, supra.

29. Cf. 453 U.S., at 426-427, 101 S.Ct.. nt 2845-
2846 (plurality opinion); id., at 436. 101 S.Ct.,
at 2851 (DLACKMUN, J, dissenting); id., nt
443, 101 S.Ct., nt 2854 (REHNQUIST, J,, dis-
senting); Id., nt 447, 101 S.Ct., at 2856 (STE-
VENS, J., dissenting).

2171

tcction to the owner of every container that
conceals its contents from plain view. 453
U.S., at 427, 101 S.Ct, at 2846 (plurality
opinion). But the protection afforded by
the Amendment varies in different settings.
Ths luggage carried by a traveler entering
the country may be searched at random by
a customs officer; the luggage may be
searched no matter how great the traveler's
desire to conceal the contents may be. A
container carried at the time of arrest often
may be searched without a warrant and
even without any specific suspicion concern-
ing its contents. A container that may
conceal the object of a search authorized by
a warrant may be opened immediately; the
individual's interest in privacy must give
way to the magistrate's official determina-
tion of probable cause.

[5-7] In the sume manner, an individu-
al's expectation of privacy in a vehicle and
its contents may not survive if probable
cause is given to believe that the vehicle is
transporting contraband. Certainly the pri-
vacy interests in a car's trunk or glove
compartment may be no less than those in a

30. If the distinction is based on the proposition
that the Fourth 'Amendment protects only
those containers that objectively manifest an
Individual's reasonable expectation of privacy,
however, the propriety of a warrantices search
necessarily would turn on much more than the
fabric of the container. A paper hag stapled
shut und marked "private"” might be found lo
manifest u reasonable expcctn.lon of privacy,
as could n cardboard t>ox slacked on top of two
pieces of heavy luggage. The propriety of the
warrantless search seemtnjtly would turn on an
objective npprnisn! of all the surrounding cir-
cumstances.

31. "'The poorest man may In his cottage bid
defiance to all die forces of the Crown. It may
be frail: Its roof mny shake; the wind may
blow through II; the storm may enter; the rain
mny enter; but the King of England .cannot
enter—all bis forces dares nbt cross the thresh-
old of the ruined tenement!™ Miller v. United
Stales, 357 U.S. 301, 307, 78 S.Ct. 1190, 1194. 2
L.Ed.2d 1332 (quoting remarks attributed to
William Pitt); cf. Payton v. New York, 445 U.S.
573, 601 n. 54. 100 S.Ct. 1371, 1388 n. 54, 63
L.Ed.2d 639.

&z T
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movable container. An individual undoubt-
edly has a significant interest that the up-
holstery of his automobile will not be ripped
or a hidden compartment within it opened.
These interests must yield to the authority
of a search, however, which—in light of
Carroll—does not itself require the prior
approval of a magistrate. The scope of a
warrantless search based on probable cause
is no narrower—and no broader—than the
scope of a search authorized hy a warrant
supported by probable cause. Only the pri-
or approval of the magistrate is waived;
the search otherwise is as the magistrate
could authorize.”

[8] The scope of a warrantless search of
an automobile thus is not defined by the
nature of the container in which the contra-
band is secreted. Rather, it is defined by
the object of the search and the places in
which there is probable cause to believe
that it may be found. Just as probable
cause to believe that a stolen Inwnmower
may be found in a garage will not supj>ort a
warrant to search an upstairs bedroom,
probable cause to lielicvc that undocument-
ed aliens are being transported in a van will
not justify a warrantless search of a suit-
case. Probable cause to believe that a con-
tainer placed in the trunk of a taxi contains
contraband or evidence does not justify a
Bearch of the entire cab.

Vv

[9] Our decision today .is inconsistent
with the disposition in Robbins v. California

and with the i>ortion of the opinion in Ar-

kansas v. Sanders on which the plurality in
Robbins relied, Nevertheless, the doctrine
of Stnre decisis docs not preclude this ac-
tion. Although we Imve rejected some of
the reasoning in Sanders, we adhere to our

32. In choosing to search without a warrant on
their own assessment of probable cause, police
officers of course lose the protection that a
warrant would provide to them in an action for
damages brought by an individual claiming that
the search was unconstitutional, -'f. Monroe v.
Pape, 305 U.S. 107. 81 S.Ct. -173, 5 L.Ed.2d 492.
Although an officer may establish that lie acted
In good faith in conducting the search by other

holding in that case; although we reject the
precise holding in Robhins, there was no
Court' opinion supporting a single rationale
for its judgment and the reasoning we
adopt today was not presented by the par-
ties in that case. Maoreover, it is clear that
no legitimate reliance interest.can be frus-
trated by our decision today.” Of greatest
importance, we are convinced that the rule
we apply in this case is faithful to
interpretation of the Fourth

that the Court has followed with

tial consistency throughout our history.

We reaffirm the basic rule of
Amendment jurisprudence stated by
Stewart for a unanimous Court in Mincey v
Arizona, 437 U.S. 385, 390, 98 S.CL
2412, 57 L.Ed.2d 290:

"The Fourth Amendment proscribes all
unreasonable searches nnd seizures, and it
is a cardinal principle that ‘'searches con-
ducted outside the judicial process, with-
out prior approval by judge or magis-
trate, are />0 S€unreasonable under the
Fourth Amendment—subject only to a
few specifically established and well-de-
lineated exceptions. Katz v. United
States, 389 U.S. 3-17, 357 [88 S.Ct. 507,
514, 19 L.Ed.2d 576] (footnotes omitted)."

The exception recognized in Carroll is un-
questionably one that is "specifically estab-
lished nnd well-delineated." We hold that
the scope of the warrantless scnrch autho-
rized by that exception is no broader nnd no
narrower than a magistrate could legiti-
mately authorize by warrant. 1f probable
cause justifies the search of a lawfully
Btoppcd vehicle, it justifies the search of
every part of the vehicle and its contents
that may conceal the object of the search.

evidence, n warrant issued by a piaglslriUc nor-
mally suffices to establish it.

33. Any Interest In maintaining the status quo
that might be asserted by persons who may
Imve structured their business of distributing
narcotics or other lllicit substances on the basis
of Judicial precedents clearly would not lie le-
gitimate.
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The judgment of the Court of Appeals is
reversed. The case is remanded for further
proceedings consistent with this opinion.

It is S0 ordered.

Justice BLACKMUN, concurring.

My dissents in prior cases have indicated
my continuing dissatisfaction and discom-
fort with the Court's vacillation in v/hat is
rightly described as "this troubled area."
Ante, at 2168. see United States v, Chad-
WICK, 433 U.S. 1, 17, 97 S.Ct. 2476, 2486, 53
L.Ed.2d 538 (1977); Arkansas V. Sanders,
442 U.S. 753, 768, 99 S.Ct. 2586, 2595, 61
L.Ed.2d 235 (1979); Robhins v. California,
453 U.S. 420, 436, 101 S.Ct. 2841, 2851, 69
L.Ed.2d 744 (1981).

| adhere to the views expressed in those
dissents. It is important, however, not only
for the Court as an institution, but c.iso for
law enforcement officials and defendants,
that the applicable legal rules be clearly
established. Justice STEVENS' opinion for
the Court now accomplishes much in this
respect, nnd it should clarify a good hit of
the confusion that has existed. In order to
nave an authoritative ruling, | join the
Court’s opinion and judgment.

Justice POWELL, concurring.

In my opinion in Robhins . Califomia,
453 U.S. 420, 429, 101 S.Ct. 28-11, 28-17, 69
L.Ed.2d 744 (1981), concurring in the judg-
ment, | stated that the judgment was justi-
fied, though not compelled, hy the Court’s
opinion in Arkansas v. Sander, a2 u.s. 73,
99 S.Ct. 2586, 61 L.Ed.2d 235 (1979). 1did
not agree, however, with the "bright line"
rule articulated by the plurality opinion.
Rather, | repented the view | long Imve
held that one's "reasonable expectation of
privacy" is a particularly relevant factor in
determining the validity of a warrantless
search. | have recognized, that with re-
spect to automobiles in general, this cx|>cc-
tation can be only a limited one. See Ar'
kansas v. Sanders, supra, nt 761, 99 s.ct., at
2591;  Aimeidn-Snnchez v. United States,
413 U.S. 266, 279, 93 S.Ct. 2535, 2542, 37
L.Ed.2d 596 (1973) (POWELL, J., concur-

ROSS 2173
ring). | continue to think that in many
situations one’s reasonable expectation of

privacy may be a decisive factor in a sez;ch
W case.

It became evident, last- Term, however,
from the five opinions written in Robbins
- in none of which THE CHIEF JUSTICE
joined—that it is essential to have a Court .
opinion in automoL'le search cases that pro-
vides "specific guidance to police and courts
in this reoccurring situatioi.” Robbins V.
Callfornla, 453 U.S., at 435, 01 S.Ct, at
2870 (POWELL, 1J., concurring). The
Court’s opinion today, written by Justice
STEVENS and now joined by four other
Justices, will afford this needed guidance.
It is fair also to say ihat, given arroll v.
United States, 267 u.s. 132, 45 s.ct 280, 69
L.Ed. 543 (1925) and Chambersv. Maroney,
399 U.S. 42, 90 S.Ct. 1975, 26 L.Ed.2d 419
(1970), the Court’s decision does not depart
substantially from Fourth Amendment doc-
trine in automobile cases. Moreover, in
enunciating a readily understood and ap-
plied rule, today's decision is consistent with
the similar step taken last Term in NeW
York v. Belton, 4s3 u.s. 454, 101 s.cL 2860,
69 L.Ed.2d 768 (1981).

| join the Court’s opinion.

Justice WHITE, dissenting:

I 'would not overrule RODDINS V. Califor-
Nia, 453 U.S. 420, 101 S.Ct. 2841,69 L.Ed.2d
744 (1981). For the reasons stated by Jus-
tice Stewart h that casj, | aould affi/m
the judgment of the Court of Appeals. |
also agree with much of Justice Marshall’s
dissent in this case.

Justice MARSHALL, with whom Justice
BRENNAN joins, dissenting.

The majority today not only repeals all
realistic limits on warrantless automobile
searches, it reiwals the Fourth Amendment
warrant requirement itself." By equating a
police officer’s estimation of probable cause
witli a magistrate's, the Court utterly disre-
gards the value of a neutral and detached
magistrate. For us we recently, nnd unani-
mously, reaffirmed:
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"The warrant traditionally has represent-
ed an independent assurance that a
search and arrest will not proceed with-
out probable cause to believe that a crime
has been committed and that the person
or place named in the warrant is involved
in the crime. Thus, an issuing magistrate
must meet two tests. He must be neu-
tral and detached, and he must be capa-
ble of determining whether probable
cause exists for the requested arrest or
search. This Court long has insisted that
inferences of probable cause be drawn by
'a neutral and detached magistrate in-
stead of being judged by the officer en-
gaged in the often competitive enterprise
of ferreting out crime.””  Shadwick v,
City of Tampa, 407 U.S. 345, 350, 92 S.Ct.
2119, 2122, 32 L.Ed.2d 783 (1372), citing
Johnson v. United States, 333 U.S. 10, 14,
68 S.Ct. 367, 369, 92 L.Ed. 436 (1948).

A police officer on the heat hardly satisfies
these standards. In adopting today's new
rule, the majority opinion shows contempt
for these Fourth Amendment values, ig-
nores this Court's precedents, is internally
inconsistent, and produces anomalous and
unjust consequences. | therefore dissent.

|

According to the majority, whenever po-
lice have probable cause to believe that
contraband may Inj found within an auto-
mobile that they have stopped on the high-
way,Lthey may search not only the automo-
bile but also my container found inside ii,
without obtaining @ warrant. The scope of
the search, we, are told, is as broad ns a
magistrate could authorize in a warrant to
search the automobile. The majority makes
little attempt to justify this rule in terms of
recognized Fourth Amendment values.
The Court simply ignores the critical func-
tion that a magistrate serves. And al-
though the Court purports to rely on the
mobility of an automobile and the impracti-
cability of obtaining a warrant, it never

1. The Court confines Its holding today to auto-
mobiles stopped on the highway which police
hnve probable ause to believe contain contra-
band. | do not understand the Court to ad-

Hm
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. . N
explains why these concerns permit the
warrantless search of a confainer, which.>S
can easily be seized and immobilized while
police are obtaining a warrant

.The new rule adopted by the Court today (i
is completely incompatible with established.?
Fourth Amendment principles, and takes a.'g
first step toward an unprecedented "proba- 5
ble cause” exception to the warrant require- <
ment. In my view, under accepted stan-'VA
dards, the warrantless search of the con-'\?
tainer in this case clearly violates the”
Fourth Amendment ~

"[I]t is a cardinal principle that ‘searches \\
conducted outside the judicial process, with-
out prior approval by judge or magistrate,:."*
are PEr se unreasonable under the Fourth
Amendment—subject only to a few specifi-
cally established and well-delineated excep-,4
tions. " Mincey v. Arizona, 437 U.S. 385 98.
S.Ct 2108, 57 L.Ed.2d 290 (1978), citing
Katz v. United States, 389 U.S. 347, 357, 88 -
S.Ct. 507, 514, 19 L.Ed.2d 576 (1967). The "
warrant requirement is crucial to protecting *
Fourth Amendment rights because of the'
importance of having the probnble cause /
determination made in the first instance by 'l
a neutral and detached magistrate. Time
and again, we have emphasized that the «!
warrant requirement provides a number of
protections that a post-hoc judicial cvalua-
tiotn of a policeman's probable cause does -
not.

The requirement of prior review by n
detached and neutral magistrate limits the
concentration of power held hy executive
officers over the individual, and prevents
some overbroad or unjustified searches
from occurring at all. See United States v.
United States District Court, 407 U S. 297,
317, 92 S.Ct. 2125, 2136, 32 L.Ed.2d 752
(1972); Abel v. United States, 362 U S. 217,
252, 80 S.Ct. 683, 703, 4 L.Ed.2d 668 (1959)
(Justice BRENNAN, with whom Chief Jus-

dress the applicability of the automobile excep-
tion rule announced today to parked cars. Cf.
Coolldue V. New Hampshire, -103 U.S 443, 91
S.Ct. 2022, 29 L.F.d.2d 564 (1971).
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ticc Warren, Justice Black, and Justice
Douglas join, dissenting). Prior review
may also "prevent hindsight from coloring
the evaluation of the reasonableness of a
search_or seizure."
tinez-f'uerte, 428 U.S. 543, 565, 96 S.Ct.
3074, 3086, 49 L.Ed.2d 1116 (1976); see also
Beck v. Ohlo, 379 U.S. 39, 96, 85 S.Ct 223,
228, 13 L.Ed.2d 142 (1964). Furthermore,
even if a magistrate would have authoi-ized
the search that the police conducted, the
interposition of a magistrate's neutral judg-
ment reassures the public that the orderly
process of law has been respected:

" "The point of the Fourth Amendment,
which often is not grasped by zealous
officers/is not that it denies law enforce-
ment the support o f'the usual inferences
which reasonable men draw from evi-
dence. Its protection consists in requir-

ing that those inferences be drawn by a .

neutral and detached magistrate instead
of being judged by the officer engaged in
the often competitive enterprise of fer-
reting out crimt.” Johnson v. United
States, 333 U.S. 10, 13-14, 68 S.CL 367,
368-369, 92 L.Ed. 436 (1948).

See also Marshall v. Barlow's, Inc., 436 U.S.
307, 323,98 S.Ct. 1816, 1825, 56 L.Ed.2d 305
(1978): United States v. United States Dis-
trict Court, 407 U.S., at 321, 92 S.Ct, at
2138. The safeguards embodied in the war-
rant rcquirevnent apply as forcefully to
automobile searches as to any others.

Our cases do recognue a narrow excep-
tion to the warrant requirement for certain
automobile searches. Throughout our'deci-
sions, two major considerations have been
advanced to justify the automobile excep-
tion to the warrant requirement. We have
upheld only those searches that are actually
justified by those considerations.

First, these searches have been justified
on the basis of the exigency of the mobility
of the automobile. See, e.g., Chnmi>ers v,

2. The fact that the police are able initially to
remove tht occupants from the car docs not
remove the Justification for an immediate
search. If police could not conduct an immedi-
ate search of n stopped automobile, they would
often be left with the difficult task of deciding

United States v. Mar-
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Maroney, 399 U.S. 42, 90 S.CL 1975, 26
LEd.2d" 419 (1970): Carroll v. United
States, 267 U.S. 132, 45 S.CL 280, 69 LEd.
543 (1925). This “mobility" rationale is
something of a misnomer, cf. Cady v. Dom-
browski, 413 U.S. 433, 442-1-13,793 SiCL
2523, 2528-2529, 37 L.Ed.2d 706 (1973),
since the police ordinarily can remove the
car's occupants and secure the vehicle on
the spoL However, the inherent mobility
of the vehicle often creates situations in
which the police’s only alternative to an
immediate search may be to.release the
automobile from their possession.l This al-
ternative creates an unaeceptably high risk
of losing the contents of the vehicle, and is
a principal basis for the Court's automobile
exception to the warrant requirement. See
Chambers, 399 U.S., at 51, n. 9, 90 S.Ct,, at
1981, n. 9.

In many cases, however, the police will,
prior to searching the car, have cause to
arrest the occupants and bring them to the
station for booking. In this situation, the
police can ordinarily seize the automobile
and bring it to the station.. Because the
vehicle is now in the exclusive control of
the authorities, any subsequent search can-
not be justified by the maobility of tlie car.
Rather, an immediate warrantless search of
the vehicle is permitted because of the
second major justification for the automo-
bile exception: the diminished expectation
of privacy >n an automobile.

Because an automobile presents much of
its contents in open view to police officere
who legitimately stop it on a public way, is
used for travel, and is subject to significant
government regulation, this Court has de-
termined that the intrusion of a warrantless
search of an automobile is constitutionally
less significant than a warrantless search of
more private areas. See Arkansas v, Sand-
ers, 4A2 U.S. 753,761,99 S.CL 2586,2591, 61
L.Ed.2d 235 (1979) (collecting cases). This

what lo do with the occupants while a warrant
is'obtained. In the case of a parked nutorno-
bile, by contrast, if the automobile is unoccu-
pied, this problem Is not presented. Sec, e.g.,
Coolidge v. New Hampshire, 403 U.S. 443. 91
S.Ct. 2022, 29 LEd.2d 564 (1971).
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justification has been invoked for warrant-
less automobile searches in circumstances
where the exigency of mobility was clearly
not present See, cg. South Dakota V.
Opperman, 428 U.S. 364, 367-36S, 05 S.Ct
3092, 30r 49 L.Ed.2d1000 (1978); cady v.
DombrowJ, 413 U.S,, at 441-442, 93 S.Ct,
at 2528. By focusing on the defendant's
reasonable expectation of privacy, this
Court has refused to require a warrant in
situations where the process of obtaining
such a warrant would lie more intrusive
than the actual search itself. Cf. katz v.
United St- s, 389 U.S. 347,88 S.Ct 507, 19
L.Ed.2d 576 (1967). A defendant may con-
sider the seizure of the car a greater intru-
sion than an immediate search. See cham-
bers, 399 U.S., at 51-52, 90 S.Ct., at 1981.
Therefore, even where police can bring both
L.e defendants and the automobile to the
station safely and can house the car while
they seek a warrant, the police are permit-
ted to decide whether instead to conduct an
immediate search of the car. In effect, the
warrantless search is permissible because a
warrant requirement would not provide sig-
nificant protection of the defendant's
Fourth Amendment interests.

The majority’s rule is flatly inconsistent
with these established Fourth Amendment
principles concerning the scope of the auto-
mobile excr - 'on and the importance of the
warrant rc\ .irement.  Historically, tne
automobile exception has been Fmited to
those situations where its app. .ation is
compelled by the justifications described
above. Today, the majority makes no at-
tempt to base its decision on these justifica-
tions. This failure is not surprising, since
the traditional rationales for the automobile
exception plainly do not support extending
it to the search of a container found inside
a vehicle.

The practical mobility problem—deciding
what to do with both the'car and the occu-
pants if nn immediate search is not conduct-
ed—is simply not present in the case of
movable containers, which can easily be

seized and brought to the magistrate.
Sa-"ers, 412 U.S., at 762-766 and >n.

99 S.Ct, at 2592-2594 and i 10,

lesser expectation of privacy rationale

has little force. A container, as opposed

the car itself, does not reflect diminished
privacy interest.. See id, at 762,41]64-765, :
9 §.Ct, at 2592, 2593, Mgseoverr the prac-'-
E'i%ﬁi corollary ﬁﬁ%’f’ﬁfs Court has repcog"
njzed—that. depriving gacupants of the use '
Y trin

immediate search—is of douhtful relevance v
here, since the owner of a container will "
rarely suffer significant inconvenience by.:'
being dePrjved of iits use while a warrant is. ;;,
being ob

ained. .

Ultimately, the majority, unable to rely'/
on the justifications underlying the automo-
bile exception, simply creates a new "proba-
ble cause” exception to the warrant require-' J
ment for automobiles. Y'e have sonndly V
rejected attempts to create such an cxcep-
tion in the past, see coolidge v. New Hanip-
shire, 403 U.S. 443,91 S.Ct. 2022, 29 L.Ed.2d ;]
56-1 (1971), and we should do so again today.

In puiported reliance on carroll v. United
states, supra, the Court defines the pen vis-
siblc scope of a search by reference to the
scope of a probable cause search that a
magistrate could authorize. Under carron,
however, the mobility of nn automobile is
what is critical to the legality of a warrant-
less search. Of course, carron properly ¢
confined the search to the probable cause
limits that would also limit a magistrate,
but it did not suggest that the search could
be ns broad as @ magistrate could authorize
upon awarrant A magistrate could autho-
rize a search encompassing containers, even
though the mobility rationale doer not justi-
fy such a broad search. Indeed, the Court’s
reasoning might have justified the search of
th entire car 7 coolidge despite the fact
that the car was not "mobile” at all. Thus,
in blithely suggesting that carron "neither
broadened nor limited the scojh; of a lawful
search hased on probable cause," ante, nt
2170, the majority assumes whut has never
been the law: that the scope of the automo-
bile-mobility exception to the warrant re-
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quirement is as broad as the scope of a
"lawful” probable cause search of an auto-
mobile, 1.8, one authorized by a magistrate.

The majority's sleight-of-hand ignores
the obvious differences between the func-
tion served by a magistrate in making a
determination of probable cause and the
function of the automobile exception. It is
irrelevant to a magistrate’s function wheth-
er the items subject to search are mobile,
may be in danger of destruction, or are
impractical to store, or whether an immedi-
ate search would be less intrusive than a
seizure without a warrant. A magistrate’s
only concern is whether there is probable
cause to search them. Where suspicion has
focused not on a particular item but only on
a v hide, home, or cffice, the magistrate
might reasonably authorize a search of
closed containers at the location as well.
But an officer on the beat who searches an
automobile without a warrant is not enti-
tled to conduct a hroader search (than the
exigency obviating the warrant justifies.
After all, what justifies the warrantless
search is not probable cause alone, but pr0||-
able cause coupled with the mobility of th
automobile. Because the scosns 0f @ war-
rant/css search should depend on the scope
of the justification for dispensing with a
warrant, the entire premise of the majori-
ty's opinion fails to sup|H>rt its conclusion.

The majority's rule miuks the startling
assumption that a policeman’'s determina-
tion of probable cause is the functional
equivalent of the determination of a neutrnl
and detached magistrate. This assumption
ignores a mujor premise of the warrant
requirement—the importance of having a
neutral and detached magistrate determine
whether probable cause exists. See 2174-
2175, supra. The majority's explanation
that the scope of the warrantless automo-
bile search will be "limited” to what a mag-
istral could authorize is thus inconsistent
with our cases, which firmly establish that
an on-the-spot determination of probable

3. The plurality stated: "[Chadwick and Sand-
ers] made clenr, if it ,vas not clear before, that
a dosed piece of luggage found in a lawfully
searched car Is constitutionally protected to the

cause is NEVer the same as a decision by a
neutral and detached magistrate.

Our recent decisions in United States v.
Chadwick, 433 U.S. 1, 97 S.CL 2476, 53
L.Ed.2d 538 (1977), Arkansas V. Sanders,
supra, and Robbins v. California, 453 U.S.
420, 101 S.CL 2841, 69 L.Ld.2d 744 (1981),
clearly affirm that movable containers are
different from automobiles for Fourth
Amendment purposes. In Chadwick, the
Court drew a constitutional distinction be-
tween luggage and automobiles in terms of
substantial differences in expectations of
privacy. 433 U.S., at 12, 97 S.CL, at 2484,
Moreover, the Court held that the mobility
of such cont&'ners does not justify dispens-
ing with a warrant, since federal agents
had seized the luggage and safely transfer-
red it to their custody under their exclusive
control.  Sanders explicitly held that “the
warrant requirei ont applies to personal
luggage Liken fro n an automobile to the
same degree it applies to such luggage in
other locations." <42 U.S., at 766, 99 S.CL,
at 2594, And Roblins reaffirmed the Sand-
€IS rationale as applied to wrapped pack-
ages found in the unlocked luggage com-
partment of a vehicle. 453 U.S., at 425,101
S.Ct, at 28455

In light of these consideration!, I cci-
clude that any movable container found
within an automobile deserves precisely the
same degree of Fourth Amendment war-
rant protection that it would deserve if
found al a location outside the automobile.
See Sanders, 442 U.S., at 763-765 and n. 13,
99 S.Ct., nt 2592, 2593 nnd n. 13; Clindwick,
433 U.S., at 17, n. 1,97 S.CL, at 2486, n. 1
(Justice BRENNAN, concurring).  Chnil-
Wick, as the majority notes "reaffirmed the
general principle timt closed packages and
containers may not lie searched without a
warrant." Ante, at 2166. Although there
iIs no need to describe the exact contours of

same exlent ns are closed pieces of luggage
found anywhere else.” Robbins v. California.
453 U.S. 420. 425, 101 S.Ct 2841, 2845. C9
L.Ed.2d 744 (1981) (plurality opinion).
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that protection in this dissenting opinion, it
is clear enough that closed, opaque contain-
ers—regardless of whether they are "wor-
thy” or are always used to store personal
items—are ordinarily fully protected. Cf.
Sanders, 442 U.S., at 7G4, n. 13,99 S.CL, at
2593, n. 13*

Here, because appellant Ross had placet!
the evidence in question in £ closed paper
bag, the container could be seized, but not
searched, without a warranL No practical
exigencies  required  the  warrantless
searches on the street or at the station:
Ross had been arrested and was in custody
when both searches occurred, and the police
succeeded in transporting the bag to the
statior without inadvertently spilling its
contents.*

In announcing its new rule, the Court
purports to rely on earlier automobile
-c.rch cases, especially Carroll v. United
States, supra. The Courts approach, how-
ever, far from being "faithful to the inter-
pretation of the Fourth Amendment that

4. This rule may present some line-drawing
problems, but no greater than those presented
when a movable container is in the anw of a
citlz .i walking down the street There is no
Justification for relying on marginal difficulties
of definition to reject a wnrrnnt requirement in
one situation but not the other.

1

The Government argues tiint less secure con-
tainers such ns paper bags can easily spill their
contents; thus, no privacy Interest of the Cs-
fcndani Is protected if police are »equlred to
seize the container and bring It to the station.
W hatever the force of tills argument in other
contexts, here police succeeded in rcclosing the
bag after the initial search nnd transporting it
to the station without incident.

6. The Court in Carroll v. United States, 267
U.S. 132, 45 S.CL 280, 60 L.Ed. 543 (J925),
reems to have nssumed that the police could
not arrest the occupants of the automobile,
since the offense was a misdemeanor nnd wns
net deemed to have been committed in the
officers* presence. See 2 W. LaFave. Search &
Seizure 511 (1978). Accordingly, police were
faced with nn exigency often not encountered
today in searches of stopped automobiles; in
order to seize the car pending the securing of a
warrant, they would have to leave the occu-
pants stranded
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the Court has followed with substantial
consistency throughout our history,” ante,
at 2172, i3 plainly contrary to the letter and
the spirit of our prior automobile search
cases. Moreover, the new rule produces
anomalous and unaoreptable consequences.

*

The majority's argumént that its decision

is supBorted by our decisions in Carroll and
Chambers is misplaced. The Court in Car-
roll upheld a warrantless search of an auto-
mobile for contraband on the basis of the
impracticability of securing a warrant in
cases involving the transportation of con-

traband goods. The Court did not, how-v

ever, suggest that.obtaining a warrant fc;-

the search of an automobile is always im- -

practicable.* “In cases where the securing
of a warrant is reasonably practicable, it,
must be used In cases where seizure
is impossible except witnout warrant, the-
seizing officer acts unlawfully and at his
peril unless he can show tho court probable
cause." Id., at 156, 45 S.Ct., at 286 (enpha-
sis added).7 As this Court reaffirmed in .

]
7. In Carroll, of course, no movable container

was searched. Although in other early cases
.ontainers may in fact have tn“n searched, see
ante, at 2169-2170, the parties did not litigate
in this Court the question whether containers
deserve separate protection. .

Tlie Court's suggestion that the absence of
such an argument "illumlnutcs the profession's
understanding of the scope of the search per-
mitted unt'er Cnroll," ante, nt 2169, is mi un-
usual approach to constitutional interpretation.
I would hesitate to rely upon the “profession’s
understanding"” of the Fourteenth Amendment
or or Plessy V. Ferguson, 163 U.S. 537, 16 S.CL
1128, 41 L.Ed. 256 (1896), in the early part of
tills Century ns Justification for not grunting
Negroes constitutional protection. See ilrnwn
V. Hoard of Education, 247 U.S. 483, 74 S.Ct
686, 98 L.Ed. 873 (1954). Moreover, for @ num-
ber of reasons, including the broad scope of the
permitted search Incident to arrest prior to Chi-
me/ v. California, 395 U.S. 752, 89 S.CL 2034.
23 I.Ed.2d 685 (1969), nnd the uncertain mean-
ing of ii "search" prior to Kcfz V. United States,
389 U.S. 347 88 S.CL 507. 19 LEd.2d 576
(1967), the r.ofession formerly advanced differ-
ent arguments against uulomoblle searches
than it advances today.

.-
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Chambers, 399 U S., at 50, 90 S.Ct., at 1980,
"[n]either Carroll, supra, i:or other cases in
this Court require or suggest that in every
conceivable circumstance the search of an
auto even with probable cause may be made

without the extra protection for privacy
that a warrant affords."

Notwithstanding the reasoning of these
cases, the majority argues that Carroll and
Chambers support its decisions because in-
tegral compartments of a car are function-
ally equivalent to containers found within a
car, and because the practical advantages to
the police of the Carroll doctrine “would be
largely nullified if the permissible scope of
t warrantless search of an automobile did
not include containers and packages found
inside the vehicle." Ante, nt 2170. Nei-
ther of these arguments ,is persuasive.
First, the Court’s urgument that allowing
warrantless searches of certain integral
compartments of the car in Carroll and
Chambers, while protecting movable con-
tainers within the car, would he "illogi-
cal" dud "absurd" ante, at 2169, ignores
the reason why this Court has allowed war-
rantless searches of automobile compart-
ments. Surely an integral compartment
within a car is just as mobile, nnd presents
the same practical problems of safekeeping,
as the ¢-* itself. This cannot be said of
movab’e container? located within the car.
The fnct that there may lie a high expecta-
tion of privacy in both containers and com-
partments is irrelevant, since the privacy
ratio’-alc is not, and cannot !>, the justifica-

tion for the warrantless search, of compart-
ments.

The Court's second argument, which fo-
cuses on the practical advantages to police
of the Carroll doctrine, fares no better.
The practical considerations which con-
cemned the Carroll Court involved the diffi-
culty of immobilizing a vehicle while a war-
rant must be obtained. The Court had no
occasion to address whether containers
present the same practical difficulties as
the car itself or integral compartments of
the car. They do not. Sec SUPra, at 2178.
Carroll hardly suggested, as the Court im-

2179

plies, ante, at 2170, that a warrantless
search is justified simply because it assists
police in obtaining more evidence.

Although it can find no support for its
rule in this Court's precedents or in the
traditional justifications for the automobile
exception, the majority offers another justi-
fication. In a footnote, the majority sug-
gests that "practical considerations” mili-
tate against securing containers found dur-
ing an automobile search and taking them
to the magistrate. Ante, at 2171, n. 28.
The Court confidently remarks: "Cer'ainly

no privacy interest is served ... by prohib-

iting police- from opening immediately a
container in which the object of the search
may most likely be found and instead forc-
ing them first to comb the entire vehicle.
Moreover, until the container itself was
opened the police could never be certain
that, the contraband was not secreted in a
5iet undiscovered jxirtion of the vehicle."

The vehicle would have to be seized
while a warrant was obtained, a require-

ment inconsistent with Carroll and Cham-

bers.

This explanation is unporsunsivc. As this
Court explained in Sanders ami as the ma-
jority today implicitly concedes, the burden
to jKilice departments of seizing a package
or personal luggngc simply does not com-
pare to the burden of seizing and .safe-
guarding nutorr.obiles.  Sanders, 442 U.S.,
at 765, n. 14,99 S.CL, nt 2593, n. 14; ante,
al 2165 and 2160, n. 16. Other aspects of
the Court’s explanation arc also implausi-
ble. The search will not always require a
"combing" of the entire vehicle, since police
may be looking for u particular item and
may discover it promptly. If, instead, they
are looking more generally for evidence of a
crime, tlui immediate oiicning of the con-
tainer will not protect the defendant's pri-
vacy; whether or not it contains contra-
band, Ilie police will continue to search for
new evidence. Finally, the defendant, not
the |M)lice, should he afforded the choice
whether he prefers the immediate ojKininh
of his suitcase or other container to the
delay incident to seeking a warrant. Cf.
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Sanders, 442 U.S., at 764, n. 12,99 S.Ct,, at
2593, n. 12. The more reasonable presump-
tion, if a presumption is to replace the
defendant’s consent, is surely that the im-
mediate search of a closed container will be
a greater invasion of the defendant's priva-
cy interests than a mere temporary seizure
of the container.8

B

Finally, the majority's new rule is theo-
retically unsound and will create anomalous
and unwarranted results. These conse-
quences are readily apparent from the
Court’s attempt to reconcile. its new _rule
with the holdings of Chadwick and Sand-
ers? The Court suggests that probable
cause to search only a container does not
justify a warrantless search of an automo-
bile in which it is placed, absent reason to
believe that the contents could be ecreted
elsewhere in the vehicle. This, the majority
asserts, is an indication that the new rule is
carefully limited to its justification, and is
not inconsistent with dhadWICk and Sand-
ers. But why is such a container more
private, less difficult for police to seize nnd
store, or in any other relevant respect more
properly subject to the warrant require-
ment, than a container thnt police discover
in a probable cause search of an entire
automobile?0 This rule plainly has pecu-

8. Seizures of automobiles can b_*distinguished
because of the (‘renter Interest of defendants In
ontlnuinx possession of their means of trans-
portation; In the case of automobiles, a seizure
is more likely to be u greater intrusion thun nn
Immedinte search. See Chambers V. Maroney,
399 U.S. 42, 51-52, 90 S.CL 1075, 1981, 2G
L.Ed.2d 419 (197C).

9. Both cases would appear to fall within the
majority’s new rule. In United Stutes v. Chad-
wick, 433 U.S. 1, 97 S.CL 2476, 53 LEd.2d 538
(1977), federal ugents had probable cause to
search n footlocker. Although the for.docker
had been placed in the tnmk of a car nnd the
occupants were about to depart, the Court re-
fu°«t to rely on the automobile exception to
v hold the search. (It is true that the United
States did not argue in this Court that the
scarcli was Justified pursuant to that exception,
but the theory was hardly so novel that this
Court couid not liuve responsibly relied upon
it.) In Arkansas v. Sanders, 442 U.S. 753, 99

]
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liar and unworkable consequences: thel
Government "must show that the invest)—.
gating officer knew enough but not loo
much, that he had sufficient knowledge to
establish probable cause but insufficient '
knowledge to know exactly where the con-
traband wa3 located." United States y.'s
ROSS, 655 F.2d 1159, 1202 (CADC 1981) (en -
banc) (Wilkey, J., dissenting).

Alternativegl, the, majoritsy may be sug.'ma
gesting that Chadwick and Sanders may be
explained because the connection of the
container to the vehicle was incidental in'V:]
these two cases. That is, because police had
preexisting probable cause to seize and’
search the containers, they were not' eiitiv X
tied to wait until the item wa3 placed in a"/
vehicle to take advantage of the automobile -
exception. Cf. Coolidge v. New Hampshire,""
supra; 2 W. LaFave, Search & Seizure 519— .
525 (1978). I wholeheartedly agree that,
police cannot employ a. pretext to escapé)”
Fourth Amendment prohibitions and cannot
rely on an exigency that they could easily
have avoided. This interpretation, how-
ever, might well be an exception that swal-
lows up the majority’s rule. In neither
Chaawick nor Sanders did the Court sug:
gest that the delay of the police was a
pretext for taking advantage of the auto-
mobile exception! For all that appears, the
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S.Ct. 258G. 61 L.Ed.2d 235 (1975), too, the suit-
case'was mobile nnd police had probable came
to search It; it was carried in on automobile let
several blocks Dcfore tne automobile was
stopped nnd the suitcase was seized and
searched. Again, however, this Court Invalida-
ted the search. Al
tm

10. In a footnote, the Court appears to suggest*
more pragmatic rationale for distinguishing
Chadwick and Sanders—that no practical prob-
lems comparable to those engendered by a gen-
eral search of n vehicle would arise If the offi-
cial suspicion is confined to a particular piece
of luggage. Ante, at 2168, n. 21. Tills sugges-
tion is illogical. A general search might dis-
close only a single Item worth searching: con-
versely. pre-existing suspicion might attach to
a number of items Ir:er placed In a car. Suiely
the protection of the warrant requirement can-
not depend on a numerical count of the item*
subject to search.

Government may have h
sons for not searching a;
probable cause. In any t
to rely on such an uncer
guishing between legiti
mate searches for contail
hardly indicates that t
proach has brought clarii
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Citeas 1028.Ct.2157 (1952)

Government may have had legitimate rea-
sons for not searching as soon as they had
probable cause. In any event, asking police
to rely on such an uncertain line in distin-
guishing between legitimate and illegiti-
mate searches for containers in automobiles
hardly indicates that the majority's ap-
proach has brought clarification to this area
of the law. Ante, at 2161; see Robbins,
453 U.S., at 435, 101 S.Ct., at 2850 (Justice
POWELL, concurring in the judgment).ll

Ml

The Court today ignores the clear distinc-
tion that Chadwick established between
movable containers and automobiles. It
also rejects all of the relevant reasoning of
Sanders12 and offers a substitute rationale
that appears inconsistent with the resull
See supra, at 2179. .Sanders is therefore
effectively overruled. And the Court un-
ambiguously overrules "the disposition” of
Robbins, ante, at 2172, though it gingerly
avoiﬁs stating that it is overruling the case
itself.

The only convincing explanation | discern
for the majority’s broad rule is expediency:
it assists police in conducting automobile
searches, ensuring that the private contain-
ers into which criminal suspects often pluce
goods will no longer be a Fourth Amend-
ment shield. See ante, at 2170. "When
a legitimate rsarch is under way,"
the Court instructs us, "nice distinctions

11. Unless one of these alternative explanations
Is adopted, the Court’s nttcmpt to distinguish
the holdings in Chadwick nnd Sanders is not
only unpersuasive but appears to contradict the
Court's ciwh theory. The Court suggests that
in ench case, the connection of the container to
the vehicle was simply coincidental, and notes
thnt the police did not have probable cause to
search the entire vehicle. But the police as-
suredly did have probable cause to search the
vehicle for the container. The Court states
that the scope of the permitted warrantless
search is determined only by what a magistrate
could authorize. ANtE, at 2172. Once police
found that container, according to the Court’s
own rule, they should have been entitled to
senrch nt least the container without n warrant.
There was probable cause to search and the car
was mobile in each case.
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between glove compartments, uphol-
stered seats, trunks, and wrapped packages

must give way to the interest in the
prompt and efficient completion of the task
at hand.” Ante, at 2170. No “nice distinc-
tions" are necessary, however, to compre-
hend the well-recognized differences be-
tween movable containers (which, even af-
ter today's decision, would be subject to the
warrant requirement if located outside an
automobile), and the.automobile itself, to-
gether with its integral parts. Nor can |
pass by the majority's glib assertion that
the "prompt and efficient completion of the
task at hand" is paramount to the Fourth
Amendment interests of our citizens. | had
thought it well established that "the mere
fact that law enforcement may be made
more efficient can never by itself justify
disregard of the Fourth Amendment.
Mincey v. Arizona, 437 U.S. 385, 393, 98
S.Ct. 2408, 2-113, 57 L.Ed.2d 290 (1978)."3

This case will have profound implications
for the privacy of citizens traveling in auto-
mobiles, as the Court well understands.
"For countless vehicles are stopped on high-
ways and public streets every day and our
cases demonstrate that it is not uncommon
for police officers to have probable cause to
believe that contraband may be found in a
stopjiod vehicle." Ante, at 2161. A closed
pajier bag, a tool hox, a knapsack, a suit-
case, and an attache case can alike be
searched without the protjctlin of the
judgment of a neutral magistrate, based

12. The Court suggests that it rejects “some ol
the reasoning in Sanders." Ante, at 2172. But
the Court In Sanders unambiguously stated:
"(W]e hold that the warrant requirement of the
Fourth Amendment applies to personal luggage
taken from an automobile to tlie same degree it
applies to such luggage in other locations."
442 U.S,, nt 7G6, 99 S.Ct., nt 2594. The Court
today instead udopts the reasoning of the con-
curring opinion of THE CHIEF JUSTICE, joined
by Justice STEVENS, who refused to join the
majority opinion because of the breadth of its
rationale. Id.

13. Of course, efficiency nnd promptness can
never be substituted for due process and adher-
ence to the Constitution. Is not a dictatorship
the most “efficient” form ot government?
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only on the rarely disturbed decision of <
police officer that he has probable cause to
search for contraband in the vehicle." The
Court derives satisfaction from the fact
that its rule does not exalt th* rights of the
wealthy over the rights of the poor. Ante,
at 2171, A rule so broad that all citi-
zens lose vital Fourth Amendment pro-
tection is no cause for celebration.

| dissent.

T
(" snry wusTSUMA

INWOOD LABORATORIES, INC, et'al,
V.
IVES LABORATORIES, INC.

DARBY DRUG CO., INC, et al.
V.
IVES LABORATORIES, INC.
Nor.80-2182,81-11.

« Argued Feb. 22, 1982.
Decided June 1, 1982.

Suit was brought, inter alia, for an
alleged trademark violation. Denial of
plaintiff's motion for a preliminary injunc-
tion, 455 F.Supj). 939, was affirmed on ap-
penl, GO F.2d 631, and ciise was rema'ded.
On remand, the United States District
Court for the Eastern District of New York,
488 F.Supp. 394, found for defendants, and

plaintiff appealed. Tlie Court of Appeals

14. The Court purports to restrict its rule to
areas that the police have probable cause to
search, as "defined by the object of the search
nnd the places in which there is probnblc cause
to believe thnt it may be found." Ante, at
2172. | agree, of course, that the probable
cause component of the automobile exception
must be strictly construed. 1 fear, however,
that the restriction that the Court emphasizes
may have little practical value. See Unlteu
States v. Ross, G55 F.2d 1159, 11G8, n. 21

for the Second Circuit, 638 F.2d 538, rfc;sﬂlt

versed and defendants petitioned for writ
of certiorari. The Supreme Court, Justice."
0'Connor, held that findings underlying dis-
trict court’s determination that manufao-.
turers of generi'i drug, which was designed
to duplicate appearance of a similar drug,
marketed by a competitor under a r.gi$- v
tered trademark, could not be. held vicari-
ously liable under Lanhart Act for infringe-..V
ment of that trademark by pharmacists ;y.
who mislabeled generic drugs with competi- -
tor's registered trademark were not cIeaQy
erroneous. "l £,

i
Reversed and remanded.

Justice White filed separate opinion:--',

concurring in the result in which JusticeSi*
Marshall joined.

Justice Rehnquist filed separate opm K/

jon concurring in the result,
* = - ‘ -
1. Trade Regulation «=»374 T,YF{.%J

Liability for trademark infringement
can extend beyond those who actually mis-
label goods with the mark of another. Lar- "
ham Trade-Mark Act, § 32 as amended 15
US.CA. § 1114,

".l'fW
2. Trade Regulation ¢=>374

Even if a manufacturer does not dfrect- t
ly control others in chain of distribution, n
can be held responsible for their infringing : .
acti"ities under certain circumstances.
Lanham Trade-Mark Act, § 32 as amended
15 US.CA. § 1114, X

3. Trade Regulation @=>374

If a manufacturer or distributor inten-
tionally induces another to infringe a trade-
mark, or has reason to know is engaged in |
trademark infringement, manufacturer or

(CADC 1981) (en bnnc). If police open a con-
tainer within a car and find contraband, they
may acquire proba' le cause (> believe that
other portions of the car, and o.her containers
within it, will contain contraband. In practice,
the Court's rule mny amount to a wholesale
authorization for police to search any car from
top to bottom when they have suspicion,
whether localized or general, that it contains
contraband.

INWOOI)

distributor is contributor
for any harm d”ne as res
Lnnham Trade-Mark Act,
15USCA. § 1114,

4. Trade Regulation @=41

Pharmacists who mi
drugs with manufacturer's
mark' violated Lanham Act
Mark Act, § 32 as amei

§ Ul4.

5. Federal Courts @=>850

In reviewing factual f
court, Court of Appeals
"clearly erroneous" stan<
Civ.Proc. Rule 52(a), 28 U

6. Federal Courts @=853

Because of deference
unless nn.appellate court
nitc and firm conviction t!
heen committed, it must a
findings. Fed.Rules Civ.P
US.CA.

7. Trade Regulation @>5

Finding' -nderlying »
termination that manufar
drug, which was designed
pcarance of a similar dru
competitor under a regis
could not lie held vicario
Lanham Act for infringem
mark by pharmacists who
ic drugs with competitor's
mark were not clearly orr
Trade-Mark Act, § 32 as
CA. § 1114; Fed.Rules
52(a), 28 U.S.C.A.

8. Federal Courts @=8-11

An appellate court cai
interpretation of the evii
trial court simply becau
court might give facts am.
resolve ambiguities difft
more sinister cast to acti>
court apparently deemed

*Tlie syllabus constitutes no
of the Court but has bei
Reporter of Decisions for



SEARCH AND SHARE

A TREATISE ON THE FOURTH AMENDMENT

CHAPTER ONE

THE EXCLUSIONARY RULE AND
OTHER REMEDIES
§ 1.2 The Exclusionary Rule Under Attack

Table of Neio or RetitUd Subsections

Subsee. t

(g) Limiting the exclusionary rule by disregarding "the under-
lying intent or motivation of the officers involved.”

Knmlsar, A Defense ot tho Exclu-
sionary Rule, 15 Crim.L.Bull. 5 (1070);
Loewenthal, Evaluating the Exclusion-
ary Rule In Search anil Seizure, -10
U.M0.K.O.L.Rev. 21 (10S0); Sunder-
land, Liberals, Conservatives nnd the
Exclusionary Rule, 71 J.Crim.L. &
Crkn 313 (1080). See nlso the debate
currltd on In the following series of
articles, listed In the order of their
npppiirnnce: Knmlsar, Is the Exclu-
sionary Rule an “Illlogical" or “Un-
natural™ Interpretation of the Fourth
Amendment, 02 Judicature 00 (1078);
Wllkey, The Exclusionary Rule: Why
Suppress Valid Evidence?, 02 Judica-
ture 211 (1078); ICnmlsur, The Exclu-
sionary Rule In Historical Perspective,
02 Judicature 337 (1070); Wllkey. A
Call for Alternatives to the Exclusion-
ary Rule, 02 Judicature 357 (1070);
Ca' ®n The Exclusionary Rule: Have
Critics Proven That it Doesn't Deter
Police?, 02 Judicature 308 (1070);
Schlesinger, The Exclusionary Rule:
Have Proponents Proven That it Is a
Deterrent to Police?, 02 Judicature
-101 (1070); Canon & SchlesinRer, A
Postscript on Empirical Studies nnd
the Exclusionary Rule, 02 Judicature
455 (1070).

1 LaFave Search & Selwre
1982 P.P.

9.

Moreover, there Is reason to believe
that :flie “cost” of the exclusionary
rule, In terms of acquittals o:1 dis-

missed cases, Is much lower than Is
commonly assumed. In Impact of the
Exclusionary Rule on Federal Crltnl-
nnl Prosecutions (Report ot tne Comp-
troller General, April 10, 1070), nn em-
pirical study of cases handled In 38 U.
S. Attorneys' offices from July 1-
August 31, 1078, It was found that of
2,80-1 charged defendants only 30% In-
volved a search or seizure and only
1170 filed a motion to suppresi on
Fourth Amendment grounds. Theso
motions were denied in the “over-
whelming majority” of cases, so that
in only 1.3% of the 2,804 defendant
cases was evidence excluded as a re-
sult of n Fourth Amendment suppres-
sion motion. Moreover, over Imlf of
the defendants whose motions were
granted In total or in part were con-
victed nonetheless. As for the cases
during the sample period which tho
U.S. Attorneys declined to prosecute,
In only 0.4% of them was n search
and seizure problem the primary ren-
son.

Similarly, In Ilrosl, A Cross-City Com-

of Felcny Case Processing

parison
(1970), an LEAA-sponsored

18-20



§ 1.2 EXCLUSIONARY RULE Ch. 1

(New text on page So, before last paragraph)
At least one court, in United States v. Williams,'7,1 has utilized this
approach.

empirical study of state felony cases
In various jurisdictions, it was found
that “due process related reasons ac-
counted for only a small portion of
the rejections nt [prosecutor] screen-
ing—from 1 to 0 percent.” The rate
rang'd from 13 to 42% In drug cases,
but in “felony cases other than drugs,
less than 2 percent of the rejections
in each city involved abrogations of
due process.” As for post-filing dis-
missals and nolles, "due process prob-
lems again accounted for little of the
attrition, and again most of the due
process problems were accounted for
by the drug cases.”

47. See also Loewenthal, Evaluating
tlie Exclusionary Rule in Search and
Seizure, 10 U.Mo0.K.O.L.Rev. 24 (10S0),
concluding from Interviews with po-
lice thnt they would conclude the
Fourtli Amendment Imd no meaning if
the exclusionary rule were withdrawn.

711 022 F.2d 830 (5th Cir. 1080), cert,
den., -149 U.S. 1127, 101 S.Ct. 010. 07
L.Ed.2d 114. Ms. Wllliuins, con.lctcd
of heroin possession and released
pending appeal on tlie condition she
remain in Ohio, was urrcsted nt tho
Atluntn airport by DKA agent Mar-
konul for violating thnt travel restric-
tion, resulting In discovery of heroin
In her possession. Her motion to sup-
press that heroin was granted by the
district court on the ground thnt she
had been illegally arrested, and thnt
ruling was affirmed by the court of
appeals, 59." F.2d 80, but the decision
was reverse 1l upon rehearing on bam:
before 24 circuit Judges. Sixteen
Judges, In an opinion by I’olltz, J., con-
cluded Williams had been lawfully ar-
rested for breach of court-imposed
travel restrictions even absent any
Initiating request by the court. Thir-
teen judges, in an opinion by Gee and
Vance, JJ,, held "that evidence is not
to be suppressed under the exclusion-
ary rule where it Is discovered by of-
ficers in the course of actions that urn
taken In good faith nnd In the reason-
able, though mistukcn, belief that they
are authorized." They reasoned thut
“any slight deterrent effect of exclud-
ing fru.ts of good-fuith arrest**. Is even
less than the small deterrence” which
the Supreme Court, In such cases ns
Stone v. I’owell, supra note 71, and
United States v. Peltier, Infra note 74,
concluded "does not Justify the socie-
tal hurni Incurred by suppressing rele-

vant and incriminating evidence."
They characterized Michigan v. De-
Fillippo, infra note 74.1, ns "closely
analogous" to the Instnnt case In that
both Involved "technical violations,"
there nn anest "made in good-falth
reliance on n statute thnt is later de-
clared unconstitutional” and here “a
reasonable interpretation of n statute
that is later construed dIffi .
Thus, even if Agent Mnrkonm was
wrong in cither his assumption that
violation of a travel restriction wan
an offense ("a reasonable factual er-
ror about on element of the crime")
or his assumption that he could arrest
without any prior order from the
court that rclcnsed Ms. Williams ("a
good-falth ‘technical violation,” nn ac-
tion under a reasonable interpreta-
tion of the arrest power"), the heroin
should lie admissible. Because "nei-
ther Mnrkonni’s good faith nor Its
reasonableness are questioned here,"
they left "to nnother day" the Issue
of “the proper allocation of the bur-
den of proof" on those matters.

Ten Judges in Williams, in a concurring

opln‘on by Rubin, J., objected f it the
rule announced by the 13 was unnec-
essary because a mnjorlty of the
court was of the view the arrest was
lawful; thnt no other court hnd al-
tered the exclusionary rule nnd that a
majority of the Supreme Court had
not supported any such qualification;
that the change rests upon the mis-
taken assumption that deterrence |Is
the sole basis of the exclusionary
rule; thnt the change "raises many
questions,"” such ns whether it will
"shield only errors of ' ict or both er-
rors of fact and errors of law"; nml
that If the no-deterrence reasoning of
the 13 were sound, then "It appears
needless to require the police officer’s
subjective good faith also be objec-
tively "jasonnble,” as "u policeman
who is In complete subjective good
faith is unlikely to stop to ask him-
self, ‘Am lalso reasonable?’"

The commentators Imve lieen critical of

Willla)ns, Comment, 15 Gn.L.Eov. 487
(1981); Note, 34 Vnml.L.ltcv. 213
(1981), ana In Abell v. Commonwealth,
221 Va. 007, 272 8.132(1 201 (1980), the
court rejected the Williams approach,
finding no disposition on the part of
the Supreme Court to adopt It.

73. Bull, Good Faith nml Die Fourth

Amendment: The "Reasonable" Ex-

Ch. I
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Ch. 1 UNDER ATTACK § 1.2

(New texton L nTI, before subsection (c))

In Michigan DeFillippo,741 the Supreme Court held that the
Fourth Amendment exclusionary rule does not require the suppres-
sion of evidence seized incident to a valid arrest for violation of a pre-
sumptively valid ordinance that was later declared unconstitutional.
Because the Court emphasized the “good faith reliance” of the arrest-
ing officer, much to the distress of the dissenters,142 it might be
thought that'-DeFi/Zippo portends adoption of-Justice W hite’s proposed
across-the-board "good-faith belief” exception to the exclusionary rule.
But this is not so. DeFillippo dealt with a discrete problem which
was not attended by the dangers recited above by Professor Kaplan.
There is nothing in the decision which lends support to the White
exception; indeed, the Court cautioned that its ruling was not even
inconsistent with the numerous prior decisions ” s*that, notwithstand-
ing the good faith of the policeman, “the exclusionary rule required
suppression of evidence obtained in searches carried out pursuant to
statutes, not previously declared unconstitutional, which purported to
authorize the searches in question without probable cause and without
a valid warrant.”

A more limited proposal has been made by Professor Phillip
Johnson, namely,

to abolish the exclusionary rule in cases where the officer’s ac-
tions were authorized or commanded by a warrant. In other
words, where the officer has obtained a warrant, and where he
has acted within the scope of the warrant, we would not ex-
clude evidence on the ground that the information before the
magistrate did not establish probable cause. What we would do
is periodically review the performance of magistrates by going
over the files in cases where they issued warrants, and where
they declined to issue warrants, to determine if they are exer-
cising their discretion in a responsible manner. * * « For
the present time, | propose this innovation only for the federal
courts, given the difficulty of supervising the quality of magis-
trates and their performance in the fifty states. Eventually, I
would contemplate that the states would be permitted to imi-
tate the federal system.144
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A major benefit of this approach, Prof. Johnson points out, is that it
“would give law enforcement officers some solid encouragement to
employ the warrant process for all searches and arrests which are
not made on an emergency basis."7,5

In support, Prof. Johnson asserts that there is “no evidence for
the assumption that lawlessness among federal magistrates is a per-
vasive problem akin to police lawlessness, requiring a remedy of this
sort with its well known costs and disadvantages.” 746 When the
proposition is put that way, of course, the proposal seems almost be-
yond dispute, for it is assumed that application of the exclusionary
rule to Fourth Amendment violations by judicial officers makes sense
only if judicial lawlessness is “akin to police lawlessness." Even put-
ting aside the fact that the Fourth Amendment exclusionary rule
serves functions other than deterrence747 and that those functions
are hardly limited to instances of constitutional violations by police,
it would seem that a more neutrally-stated inquiry is whether with-
drawing the exclusionary rule from all police activity "authorized or
commanded by a warrant” would, to any appreciable extent, result
in more Fourth Amendment violations than is now the case. | do
not pretend to know the answer to that question, but I am confident
that there is no basis for simply assuming a negative answer. Given
the fact that empirical studies have shown that “police 'shop around’
for a magistrate who is lenient” 7M and that there is “substantial dis-
parity between magistrates as to how much evidence is required to
obtain a search warrant,”"749 and that even a leading opponent of
the exclusionary rule has “no doubt” that “judges do misconstrue the
Fourth Amendment and fudge the standards of probable cause, all
in what they consider to be the overall good of justice and the com-
munity,” 7,-° | am not sanguine about what would happen if both
police and magistrates knew that whatever search and seizure activi-
ty was authorized by a warrant could in no way be challenged in a
criminal prosecution arising out of that action.

(New text on page 39, before §1.3)

(g) Limiting the exclusionaiy rule by disregarding “tho under-
lying intent or motivation of the officers involved.” Yet another
question which may be appropriately asked at this point, though in
some of its manifestations it concerns not the scope of the exclusion-
ary remedy but rather the »xtent of the Fourth Amendment right it-
self, is whether a “bad" intent or motivation by the searching or
seizing police officer should be ignored so as to bring about the ad-
missibility of evidence which otherwise might be deemed subject to
suppression. Some aspects of this problem are dealt with at later
points in this Book,™*’ but the general subject is appropriately under-

745 Id. at 11. 7410 WIlkey, A Cull for Alternatives
to the Kvcluslonury Iltule, Cl! Judica-
74G It 10. ture 351, 35(1 (1070).

747 SecJ LI(D. 07. Continent, 73 Nw.U.L.llov. 597
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taken here because it also involves consideration of the deterrence
rationale and because the Supreme Court, in Scott v. United States,0L
has now focused attention on the broad issue.

In Scott, federal agents initiated with judicial authorization a
wiretap on a woman’s phone because they had reason to believe cer-
tain other persons were using her phone in a conspiracy to import
and distribute narcotics. Though by statute such surveillance is to
be “conducted in such a way as to minimize the interception of com-
munications not othenvise subject to interception,” 0L a requirement
which certainly has its foundations in tho Fourth Amendment,(6 the
surveilling agents made no attempt tj minimize their interception
of conversations occurring via that telephone. The Supreme Court,
per Rehnquist, J., found that the agents’ conduct in intercepting all
calls was reasonable on the facts of the case in that the calls occurred
in circumstances in which the agents could "hardly be expected to
know that the calls are not pertinent prior to their termination.” But
that left unresolved the petitioners’ “principal contention,” namely,
that suppression was required because of “the failure to make good-
faith efforts to comply with the minimization requirement,” to which
the government responded that “subjective intent: alone * * * does
not make otherwise lawful conduct illegal or unconstitutional.” As
to this, Justice Rehnquist declared:

We think the Government’s position, which also served as
the basis for decision in the Court of Appeals, embodies the prop-
er approach for evaluating compliance with the minimization
requirement. Although we have not examined this exact ques-
tion at great length in any of our prior opinions, almost without
exception in evaluating alleged violations of the Fourth Amend-
ment the Court has first undertaken an objective assessment of
an officer’s actions in light of the facts and circumstances then
known to him. * ¢ e

We have since held that the fact that the officer does not
hav? the state of mind which is hypothecated by the reasons
which provide the legal justification for the officer’s action does
not invalidate the action taken as long as the circumstances,
viewed objectively, justify that action. ¢ * e« The Courts of
Appeals which have considered the matter have likewise gen-
erally followed these principles, first examining the challenged
searches under a standard of objective reasonableness without

searches by execution of search wnr- nirport searches), 10.8(b) (subterfugo
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regard to the underlying intent or motivation of the officers in-
volved.%

Justice Rehnquist is certainly correct in stating that the Court
has “not examined this exact question at great length in any of our
prior opinions,” but it may nonetheless be fairly said that he has pre-
sented a somewhat skewed picture of what the Court has had to say
on this subject. In support of the statement in the first paragraph
set out above, he quoted from Terry v. Ohio0O7 the proposition that
in judging Fourth Amendment reasonableness the facts must “be
judged against an objective standard; would the facts available to
the officer at the moment of the seizure or the search ‘warrant a man
of reasonable caution in the belief’ that the action taken was appro-
priate.” But the point being made in Terry at that juncture was that
“subjective good faith alone” does not establish compliance with the
Fourth Amendment, a sound proposition which hat. / dictates (un-
less symmetry is a governing consideration) what position should be
taken 3s to the ahbsence of good faith. In support of the first state-
ment in the second paragraph quoted above, Justice Rehnquist relied
upon the assertion in United States v. Robinson®that in a search in-
cident to arrest case “it is of no moment that [the officer] did not
indicate any subjective fear of the respondent or that he did not him-
self suspect that respondent was armed.” But that is not at all sur-
prising in that particular context, for the holding in Robinson was that
the search of a person incident to his custodial arrest is justified as
a standardized procedure without regard' to the probability in the
particular case that the arrestee is armed or possesses evidence of the
crime.

Moreover, Robinson hardly supports the proposition that "the
underlying intent or motivation" is never relevant, for in that case
Justice Rehnquist cautioned that the Court would “leave for another
day questions which would arise"™ upon a showing a police officer
"used the subsequent traffic violation arrest as almere pretext for a
narcotics search.” And in other cases the Court has upheld certain
routine noncriminal searches only after emphasizing that there was
“no suggestion whatever that this standard procedure * * * was
a pretext concealing an investigatory police motive.” 10 Finally, Jus-
tice Rehnquist also failed to mention in Scott that the Court has pre-
viously held that police activity undertaken for one purpose cannot

96. The Court cited nt this point In citing these or other cnses Intend
United Stntes v. Bugurin-Cusns, 484 to approve nay particular language
t\2d 853 (Oth Cir. 11)78), cert, den,, or holding In them."

414 U.S. 1180, 04 S.Ct. S81. 88 L.Ed.

2d 762; Dodd v. Koto, 435 F.2d 80S 97kd329d28g98(193’23)88 S.Ct. 1808, 20 L.
(Gth Cir. 1970), cert, den., 40-1 U.S. ’ ’

8-15, 02 S.Ct. 145, 30 L.Ed.2d 81; 98. 414 U.S. 218, .+ S.Ct. 407, 38 L.
Kllngler v. United Stntes, 400 F.2d Hd.2d 427 (1973).

21)9 ,8th Cir. 1009), cert, den., 390 U.

S. 880, 90 S.Ct 127, 21 1,.Ed.2(L 110; - See S5.2
Green y. United Stntes, 386 R2(l 058 100. South Dakota v. Oppermnn, 428
(10th Cir. 1907), npiwnl nfter remand, U.S. 304, 00 S.Ct. 3092, 49 L.10d.2d
411 F,2(1 588; Slrinmn v. United 1000 (1070), on remand, S.D., 247

States, 315 F.2d 090 (10th Cir, 1003),
cert, den., 374 U.S. 807, 88 S.Ct. 1090,
10 L.E(1.2d 1082, and then cnutloned:
“As Is our usual custom, we do not

N.W.2d 078 (Inventory of Imimunded
vehicle), noting this wns also the case
»u Cady v. Dombrowskl, 413 U.S. 483,
03 S.Ct. 2528, 37 L.Ed.2d 700 (1973).
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Ch. 1 UNDER ATTACK 81.2

be upheld on the ground tf.at the same intrusion would have been
permissible on the facts in the hands of the police had they only acted
for a different purpose.10l Thus, while the alarm which has been sound-
ed 1®2 concerning the quoted language from Scott is understandable,
that case can hardly be read as a definitive analysis settling that in
all circumstances Fourth Amendment suppression issues are to be
resolved without assaying "the underlying intent or motivation of
the officers involved.” However, the thesis of the discussion which
follows is that this is precisely what the rule ought to be and that
certain other developments in Fourth Amendment doctrine are neces-
sary to ensure that the Scott rule persists in such unqualified form.

One kind of "bad intent” case is that in which, though facts sup-
porting the arrest or search came to light before that action was taken,
the police had previously made the subjective determination to act
without such facts or without regard to whether such facts were forth-
coming. Illustrative is Massachusetts v. Painten,18 where the rele-
vant facts were as follows;

Two police officers, having a suspicion that respondent had com-
mitted felonies but not having probable cause to believe that he
had committed them, went to the door of respondent’s apartment
Their motive, the courts below found, was to arrest and search,

* whether or not their investigation provided the probable cause
that would make an arrest and search constitutional. This plan
was not communicated to respondent, who when he came to the
door was led to believe the officers wished only to speak to him.
Told no more than that the officers wished to ask questions, re-
spondent asked them to wait a minute, closed the door, tossed
a paper bag onto a fire escape, returned, and let the officers enter
The officers did nothing to respondent but ask questions; while
doing that another officer, posted below, who had seen the bag
drop, walked through the apartment and out onto the fire escape,
where he found guns and bullets in the bag. The officers ar-
rested respondent, and undertook a complete search of the apart-
ment incident to the arrest.101

The court of appeals suppressed the evidence, reasoning that what
transpired after the police knocked on the door was irrelevant because
at the time of the knock "the police purpose was to arrest petitioner,
although they had no warrant or ground for obtaining one.” 106

101. Jones v. United Stntes, 357 U.S. 105. Coffin, J. concurring, thought it
«103, 78 S.Ct. 1253, 2 |.Ed.2tl1 1514 critical timt the Items on the fire

(1058), discussed In text nt note 121 cscnjie were obtained by using the
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Though the Supreme Court dismissed the writ as improvidently
granted,100 is appropriate action does not detract from 107 the force
of the three dissenters’ IBanalysis concerning the relevance of a “bad”
intent in a case of this kind:

The position of the courts below must rest on a view that
a policeman’s intention to offend the Constitution if he can
achieve his goal in no other way contaminates all of his later
behavior. In the case before us the syllogism must be that al-
though the policeman’s words requested entry for the purpose of
asking respondent questions; and the policeman—on being allowed
to enter—did nothing to respondent but ask questions, the “fruits”
of the policeman’s otherwise lawful request to enter and ques-
tion—the bag tossed out the window and into a place where it
could be seen from the street—should not be u_ible by the State.
This is because the policeman was willing, had his lawful con-
duct not developed probable cause justifying respondent’s arrest,
to search respondent’s apartment unlawfully in the hope of find-
ing evidence of a crime.

That such a rule makes no sense is apparent when one sees
it in the context of an abstruse application of the exclusionary
rule, imposed on the States as the only available way to encourage
compliance by state police officers with the commands of the
Fourth Amendment. + * « Because we wish to deter police-
men from searching without a warrant, we would bar admission
of evidence Officer McNamara discovered by ransacking respond-
ent's apartment without a warrant or a basis for warrantless
search. The expanded exclusionary rule applied in the opinions
below would be defensible only if we felt it important to deter
policemen from acting lawfully but with the plan—the attitude
of mind—of going further and acting unlawfully if the lawful
conduct produces insufficient results. We might wish that police-
men would not act with impure plots in mind, but | do not believe
that wish a sufficient basis for excluding, in the supposed service
of the Fourth Amendment, probative evidence obtained by ac-
tions—if not thoughts—entirely in accord with the Fourth
Amendment and all other constitutional requirements. In addi-
tion, sending state and federal courts on an expedition into the
minds of police officers would produce grave and fruitless mis-
nllocation of judicial resources.

That reasoning is eminently sound, and has been employed by other
courts when confronted with cases of this particular type.1®
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If “impure plots” not acted upon are insufficient to ju \ r<-
of the exclusionary rule in the name of deterrence, what then i" ky
officer does act on his “bad" state of mind in the sense that he
gages in Fourth Amendment activity despite his mistaken belief that,
he is lacking the necessary grounds for such action? Illustrative is
United States v. Rowell,” Owhere the police captain who sent officers
to arrest the defendant because of information he received from one
Pecarro later "testified that after his first [and only] meeting with
Pecarro he did not think there were sufficient facts to obtain a war-
rant.” In this situation, it might be argued that exclusion for pur-
poses of deterrence is called for, because suppression in such a case
will impress upon the officer that in the future he should not arrest
when he believes probable cause is lacking—a desirable result in that
if he so believes, often probable cause will actually be lacking. RoiueU
did not go this route, but instead declared in upholding the arrest
that the police officer is no more the judge of the insufficiency of his
facts than of their sufficiency, the position consistently taken by other
courts.11 This is a correct result. Here again, as Justice White put
it in Painten, the evidence was “obtained by actions—if not thoughts
—entirely in accord with the Fourth Amendment.” That being so,
the desired communication to the arresting officer is that he does
have grounds to arrest on such facts, a message which would be mud-
dled at best if the arrest in that case were deemed to necessitate ex-
clusion of evidence. Moreover, there is something to the adage that
actions speak louder than words; the fact that the captain in Rowell
did order his men to arrest defendant is more convincing evidence
of what he then perceived his authority to be than any unfortunately-
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framed comments elicited from him later concerning his understanding
of the legal significance 112 of the information on which he acted.

The Rcnoett-type situation must be distinguished from yet another
in which again the question is whether the officer’s "underlying in-
tent or motivation" is relevant, illustrated by Klingler v. United
States.ll3 Police were told by radio that a man with a green jacket
and needing a shave had held up a gas station and was now believed
to be occupying a 1955 or 1956 white and brown Pontiac with a Minne-
sota license and two construction helmets visible through the rear
window. Later they saw a man in an olive jacket with a few days
growth of beard in a 1957 salmon and coral Pontiac with a South
Dakota license and two such helmets visible from the rear, so they
arrested him for vagrancy. The court, after concluding there were
not grounds to arrest for vagrancy but were grounds to arrest for
robbery, held the arrest lawful "notwithstanding the officer’s mis-
taken statement of grounds " Many other courts have reached the
same result!,l which is as it should be. Exclusion in the interest of
deterrence is unjustified here, especially because “'.ich situations are
often attributable to complicated legal distinctions between offenses
or an officer's failure to record all the bases or the strongest basis
upon which the arrest was made.ll5

One way of characterizing Klingler is to say that the officer's
"underlying intent or motivation" simply reflects that he picked the
wrong legal theory—claiming the arrest was for offense A, as to which
probable cause was lacking, instead of offense R, as to which grounds
foi arrest were present. Sometimes the gap between the relied upon
but unavailing theory and the availing but unrelied upon theory is
greuter, as where it is not merely a matter of different offense cate-
gories but rather of quite different purpose*., ~r objectives. Here as
well, as reflected by State v. Ercolano,ll0 there is presented the issue of
whether the evidence must be suppressed because of "the underlying
intent or motivation of the officers involved.” The defendant was

112. Mure difficult. Is the question of States v. Atkinson, 450 F.2d 835 (5th

whether the snme Is true of n purely Cir. 1071), cert, den., 400 U.S. 023, 02
facLiinl interpretation. See tlie DIl'on- S.Ct. 1700, 32 L.Ed.2d 123.
qitalc case discussed in 8 3.2(h). Tlie court In KllnpUr, as have somo oth-
113. 409 1'2d 201) (8th Cir. 1000), cert, ers, see 8 5.1(e), went on to stress that
den., 3m* U.S. 850. 00 S.Ct. 127, 24 L. the "ease fulls to show bad faith on
Kd.2d 110 . the part of the officers In making tho
arrest for vacancy." Thut Is, "the
114. See eases collected In 85.1(e); and circumstances do n):)t give rise to tho
(%?r:tegirStiBESSO)Y. _?;%Vr‘:]’;vsos‘r’ SJgtde 1%%2 Inference that the nrrest was effected
: ’ : ' for the purpose of crenting an excuse
So.2d 280 (Fla.App.1081); State V. to searcph, PWhich would ‘make . both
Sunders, 154 Ou.App. 305, 207 S.K.2d tho nrrest and search lIllegal.” How-
000 (1080): People v. Patton, 00 Il ever, for reasons elaborated Inter In
App,3d 203, 45 Ill.Deo. 515, 412 N,E.2d this discussion, see text at notes 138-
1007 (1080); lintcher v. State, — Ind. 52 Infra, the more fruitful approach is
— , 410 N.E~d 1187 (1080). not to Inquire Into “bad faith™ In terms

of the underlying motives of the po-
lity but Instead to determine whether
the action taken was Ir. accordance

115. "Any other rule would force police
officers to routinely charge every citi-
zen taken Into custody with every of- ; : R
fense they thought he could he held Walrt{]meesr:ztibllshed standards for that de
for In order to increase the chances P ’
thnt at least dinrpe would survive IG. 71) N.J. 25, 307 A.2d 1002 (11)70). '
the test for j:.sable cause." United
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Ch. 1 UNDER ATTACK § 1.2

arrested in an apartment on a bookmaking charge, after which his
automobile, parked on a nearby street, was subjected to impoundment
and subsequent inventory, resulting in the discovery of incriminating
evidence. Viewed solely as an impoundment-inventory situation, the
car search was unlawful because defendant was not given a reason-
able opportunity to make other arrangements for disposition of the
car,” 7.and thus the question arose whether the search could now be
upheld on a theory apparently not contemplated by the police—that
there was probable cause to search the car and justification for pro-
ceeding without a search warrant. The majority in Ercolano an-
swered in the negative, reasoning that a contrary result would be
“inconsistent with the rationale of the exclusionary rule”:

It is indisputable that the exclusionary rule, to which the
states are bound under Mapp v. Ohio, ¢ =« « was devised to
deter the police from unconstitutional searches and seizures be-
cause other remedies were deemed ineffective. ¢ « « It fol-
lows from this that if in the present case the police were intending
only a safekeeping impoundment of the Ercolano vehicle, which
as a matter of constitutional law was invalid « * * the ra-
tionale of deterrence of unconstitutional police conduct compels
exclusion of the evidence here seized. Saving the validity of
the police action on a conrt-demsed theory of justification would
not deter future unconstitutional impoundments of vehicles or
investigatory entries into vehicles without lawful warrant.!18

Ercolano, however, appears to be a minority view. The Second
Circuit has reached the opposite result in essentially the same situa-
tion, that is, where again the probable cause theory was substituted
for the inventory theory which appeared to have motivated the police
search,l!8 and other courts have likewise disregarded “the underlying
intent or motivation of the officers involved" in favor of some other
purpose on which the police action could have been lawfully ground-
ed.l-0 Supreme Court eases exist on both sides of the fence. In

117. see 8 7.3(c). occurred was a \nllil Chamber* search
. . on jirohalde cause. Of significance
118. Schrelbor, J., dissenting, stntcd: here Is the fact thnt the court then

“To contend thnt exclusion of such .

. : - added:
evidence wlil net ns n deterrent to Jin-
Hot” action even though defendant's
constitutional rights have not been vio-
lated Is Incomprehensible.”

"It Is of no Imjmrtnnce that
the police may have thought their only
power was to make nn mventory; the
test Is what could lawfully be done,
not what the policemen thought the

119. United States v. Ochs, 595 K2d  Kourc? <ftheir power to be.
1217 (2d Cir. 1979). cert, den., -HI U.S.  120. SlrImarco v. United ittalcs. .315 F.
055, UK) S.Ct. 435. (12 1,.Kd.2d .328, reh. 2d 099 (Kith Cir. 1993), cert, den., 374
ten., 144 U.S. 1027, 100 S.Ct. (195, 02 U U.S. K(O7t KI S.Ct. lllim, :0 I,.Kd.2d 1032
Kd,2d 003. Two men were lawful- (some time after state o' fleers arrested
ey arrested while seated In a car, defendant for counterfeiting and seized
and the enr was then lawfully Ini- Ids car, a federal agent searched the
pounded and was later Inventoried, car; though he jiurportcd to he mak-
resulting in the discovery of certain ing a search Incident to the state ar-
Incriminating papers. The district rest a theory rejected by this court,
court ujdicld Uie search as an Inven- the court then concluded the search
tory, but lhe court of npjtenl.s feared could he upheld because as a matter of
that lierlmjis the examination of pa- federal statutory law the agent could
pers Inside a briefcase could not be hart: Impounded tho_car for forfeiture
Justified on that basis and thus af- and then coiidiicteil Il search of the Im-
firmed on the ground that what had pounded vehicle; ns for the fact this
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Jones v. United States,12 where police entered premises for the pur-
pose of executing a search warrant, a defective procedure in that the
entry was at night and the warrant permitted only daytime execution,
the majority declined to uphold the entry and discovery of objects
in plain view on the ground that the police could have lawfully made
an intrusion of that magnitude for the purpose of arresting the peti-
tioner, because the “testimony of the federal officers makes clear be-
yond dispute that their purpose in entering was to search for distilling
equipment, not to arrest petitioner.” 122 But in Peters v. New York,123
where it appears the officer viewed his action in seizing an apparent
prowler in his apartment house and conducting a search of his person
revealing burglar's tools as only a stop-and-frisk, the Court (to avoid
the difficult issue of whether the search had been sufficiently limited
in scope under that theory) proceeded without hesitation to charac-
terize the officer’s conduct as a lawful arrest and search incident
thereto.12!

Even in an Ercolano type of case, Justice Rehnquist’s Scott rule
produces the better result. For one thing, it is to be strongly doubted
that the Ercolano majority is correct in asserting that exclusion in
that situation is compelled by “the rationale of deterrence.” Suppres-
sion for police reliance on the wrong theory even when there exists
an alternative valid theory would prevent unconstitutional searches

Intter course of netlon r-ppnrently nev-
er occurred to Uie federal agent, the
court stilted “the legality of his actions
are not affected by his subjfic'ive be-
liefs"); United Stntes v. Capra, 37*
F.Supp. GO (3.D.N.Y.1IDYS), lift'd as
to this Issue but reverse!l, on other
grounds, 301 F.2d 207 (2d Cir. 1071)
(court, after finding "little or no sup-
port" for search of car on rensons
which had been given, namely, tluit the
search wns a valid Inventory or n
search Incident to nrrest, sustained the
search under the Chambers rule nnd
added that the officers' "rationale for
their right to seize nnd search tho
vehicle Is not conclusive"); Grimes v.
Stnto, — Ind. — , 412 N.K.2d 75
(108U) (though officer had dcfendunt
accompany him and surrender gun lie-
catiso he thought defendant consenting
to both, action upheld because there
were grounds for nrrest and search
Incident, and It “Is of no consequence
thnt officer .Snow may not have
known thut he had probnble cuuse to
arrest").

121. 357 U.S. 41)3, 78 S.Ct. 1253, 2 1,.Ed.
2d 1514 (11)38).

122. The Court mny have been influ-
enced to so limit Its ussessmnnt of the
IKillce conduct because, as It acknowl-
edged, discussion of tlie entry ns nn
arrest entry would "confront us with
u grave constitutional question, name-
ly, whether the forceful nigh time en-

try Into a dwelling to nrrest a person
reasonably believed wl .bin, ujion prot>-
nble cause thnt he hi.d committed a
‘felony, under clrcumsVnnces where no
rcusou appears why .«n arrest warrant
could not have been sought Is, con-
ftlup.nt win. ;de Fourth Amendment,”
nn Issue which the Court did not re-
solve until over 20 years Inter. Sec
8 0.1 (b).

Clark, J., Joined by Burton, J., dissenting

In Jonc\ Interpreted the district
court’s findings ns indicating "thut the
off‘cers, not believing the statement of
petitioner's wife thut he wns not there,
entered the house to find nnd urrest
petitioner,” nnd thus did not directly
dispute the majority view thnt only
the officers" purpose could I>e consid-
ered. Jones thus might be viewed ns
nctunlly Involving un issue quite dif-
ferent from that under consideration
here, namely, whether it is proper for
u reviewing court to uphold a search
on n theory not considered by the trial
court. See 8 11.7(d).

123. 302 U.S. 40. 88 S.Ct. 1880, 20 L.

Ed.2d 1)17 (1008).

124. Jones nnd Peters might lie dis-
tinguished In thnt In the former case
tho effort resisted by the Court wns to
shift from n broader power to a nar-
rower one (l. e,, from entry to search
for evidence, to entry to arrest), while
In tlie latter case what was permitted
wns a shift from a narrower power
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only if, abfent su*h an extension of the exclusionary rule, it may be
assumed folice will conduct arrests and searches on grounds they
know or suspect to be insufficient in the hope that their actions will
later be upheld on some other grounds of which they are presently
unaware. That assumption in my judgment, is fanciful. Moreover,
exclusion in an Ercolano kind of case has a ““Catch-22" quality to it,
for then an erroneous legal characterization by a policeman somehow
makes his conduct illegal even though but for that mistake the offi-
cer would likely have proceeded to the alternative correct legal char-
acterization. In Ercolano, for example, it seems highly probable that
had the officer not mistakenly concluded the search fell within the
Opperman inventory rule, he would then have deemed it necessary
to consider the probable cause and exigent circumstances issues and
would have resolved them so as to proceed with the search under the
Chambers car search rule. In the face of that, it is especially ap-
parent that Ercolano erects an unduly rigid standard by insisting
“that policemen act on necessary spurs of the moment with all the
knowledge and acuity of constitutional lawyers.” 133 Thus, cases like
Ercolano press the exclusionary rule into se;vice in such extreme sit-
uations that they afford ammunltlon to those who seek total abolition
of the exclusionary rule. .

There remains for consideration yet another group of cases, those
often given the "pretext” characterization. It is the possible impact
of Scott on these cases which has prompted the greatest concern.
Thus, Professor Burkoff states:

The result of the Scott decision is a substantial neutraliza-
tion of whatever deterrent disincentives the exclusionary rule
currently produces, because any colorable legal construct that
accounts for the conduct of officers as objectively viewed vitiates
at law the consequences of their improper motives. This implies,
for example, tl.it if vice squad officers stop a car to search an in-
dividual for narcotics without the requisite probable cause or
Terry v. Ohio reasonable suspicion, the fact that the search was
unlawfully motivated is irrelevant to the question of the existence
of a remediable fourth amendment violation as long as a court
can point to other "objectively reasonable” grounds for stopping
the car, such as a minor traffic violation.20 « «

to.n lironilcr power (l. e, from u t .n- United Stntes v. Hinlr, 403 F.Supp.
pornry stop and limited trl.sk to a full 30.8 (D.Md.IOSO): Feople v. Stetens,
custodial arrest, and full search of 183 Colo. 300. 517 P.2d 1380 (1074)
the person). A court could hardly he (officer’s Intent wns to nrrest, conduct
expected to uphold certain police ac- nonetheless upheld ns stop-nnd-frisk
tion nu the ground thnt something less where Intrusion did not exceed thut
would have been lawful. Hut thnt permissible under latter theory). See
does not explain nwny Jones, for tlie 80.2(e).

government's contention (never refuted

by the Court' wns that the intrusion 125. 'Hull, J.. in State v. Itomeo, 43 N.J.

; PS 188, 203 A.2d 23 (10015), cert, den., 37!)
actually inndi did not exceed thnt
which would have occurred hnd the U.S. 970, 85 S.Ct. 008, 13 U.IM.Cd 503.

agents entered to arrest the defendant 126, Ilurkoff drops a footnote nt this

and laid looked for him. Consider al- point citing several cases reaching a
so that "reverse twists” on Peters are contrary result. For these cases, see
to lie found. See, e. g.pUnited Stntes 5 5.2(e).

v. Vnrgns, 033 F.2d 801 (1st Cir. I'ISO);
13
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Scott also undermines; the long established rule that “[a]n
arrest may not be used as a pretext to search for evidence,” since
fourth amendment; violations cannot now be established by
demonstrating the unlawful motives of the arresting officers.
e * o |f subjective intent is an inadmissible consideration
on the issue whether or not there has been a substantive fourth
amendment violation, what other way is there to explore police
officer’s deferrable motivations for making a stop, an arrest, or
a search? 121

Exactly what constitutes a “pretext” under the “long established
rule” referred to by Professor Burkoff? The case from which he
quotes, United States v. LeTcowitz,128 turns out upon close inspection
to be of no help in answering this question. The warrantless search
in Lefkoivitz of the premises where defendant was arrested was for
evidence of the crime for which he was airested and not for some oth-
er purpose, and the Court was actually concerned with the interplay
of the since-repudiatedi29 “mere evidence” rule and the pre-C/iimel130
rule which seemed to allow a full warrantless search of defendant's
premises merely because of his arrest there.

But the case next cited by Burkoff, Abel v. United States,13! is
another matter. There Immigration and Naturalization Service of-
ficers, acting pursuant to an administrative warrant for deportation,
placed Russian spy Colonel Abel under arrest, incident to which evi-
dence of espionage was uncovered. Abel sought to suppress that evi-
dence in his criminal prosecution on the ground that the government
had "resorted to a subterfuge” because the "true purpose in arresting
him” was not to determine his deportability but rather to obtain evi-
dence for a criminal espionage prosecution. As to this, Justice Frank-
furter declared for the Court: -. [

Were this claim justified by the record, it would indeed re-
veal a serious misconduct by law-enforcing officers. The de-
liberate use by the Government of ari administrative warrant for
the purpose c.i gethcsirig evidence in a criminal case must meet
stern resistance by the courts. Tlie preliminary stages of a
criminal prosecution must be pursued in strict obedience to the
safeguards and restrictions of the Constitution and laws of the
United States. A finding of bad faith is, however, not open to
us on this record. What the motive was of the I.N.S. officials
who determined to arrest petitioner, and whether the I.N.S. in
doing so was not exercising its powers in the lawful discharge of
its own responsibilities but was serving as a tool for the F.B.I. in
building a criminal prosecution against petitioner, were issues
fully canvassed in both courts below. The crucial facts were
found against the petitioner.

127. Hurkoff, The Court thut Devoured
the Fourth Amendment: The Triumph ,
of an Inconsistent Exclusionary Doc- ‘3 8
trine, 03 Ore.L.llev. 151, 1S9-90 (1970).  131. 802 U.S. 217, 80 S.Ct 6S3, 1 L.Ed.

125 °8ri IIS 4V> 5° SCt 420 70 L (1900), reli. den., 302 U.S. 1)84,
Ed. 877 (1932) 80 SICt-J05<4 L.Ed.2d 1019.
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An understanding of what the “crucial facte” were in Abel re-
quires some elaboration of the facts then set out by the Court: though
a defected spy told the FBI Abel worked with him, the FBI then
lacked sufficient evidence for a criminal prosecution; Abel’s illegal
residence in the country was brought to the attention of the INS by
the FBI; the FBI promptly supplied additional information requested
by the INS; INS agents met with FBI agents before initiating Abel’s
arrest; FBI agents accompanied INS agents to the hotel where the
arrest was to be made; INS agents delated the arrest until FBI
agents had interviewed Abel and unsuccessfully sought his coopera-
tion; FBI agents were present when the INS agents then arrested
Abel and searched his room; and FBI agents searched the room fur-
ther after Abel checked out. From all of this, it is apparent there
was very close cooperation between the two agencies and that the
"strongest” government interest"in Abel (as well it should have been)
was because of his activity as a spy. Yetthe Court in Abel rejected
his “subterfuge” claim because one additional critical fact was deemed
fully supported by the evidence. That fact, as stated in the findings
of the district court, is

that while the first information that came to them concerning

[Abel] « was furnished by the F.B.l.—which cannot be

an unusual happening—the proceedings taken by the Department

differed in no respect from what would have been done in the

case of an individual concern -jwhom no such information was
"eknown to exist.133

Abel, then, represents yet another situation in which "the under-
lying intent or motivation of the officers involved”—to utilize tho
Scott phrase once again—does not require suppression: where, even
assuming that intent or motivation was the dominant one in the par-
ticular case, the Fourth Amendment activity undertaken is precisely
the same as wouid have occurred had that intent or motivation been
entirely absent from the case. This means, for example, that if the
police arrest X for crime A, as they would have in any event, in the
anticipation or hope of thereby finding evidence of crime B on X’
person, the latter “underlying intent or motivation" does not make
their action illegal.133 Similarly, if X’s car is searched in the hope or
expectation of finding therein evidence of crime B, but that search
was an inventory which would have been made in any eventl3l or a
search for evidence of crime A which would have been made in any
event,IM again the evidence is admissible. Though some contrary

132. 155 F.Supp. 8 (E.D.N.Y.1057), nff’d, port :reening nnd, hccnuse of the un-
258 F.2d -185. lift'd, 802 U.S. 211, 80 identified mass disclosed hy the x-ray,
U.Ct. OSS, 4 L.Ed.2d 008, roll, den., 802 would have been Inspected further In
U.S. 084, 80 S.Ct. 1050, 4 L.Ed.2d 1011). any event, this screening process was

lawful even though the defendant was

1311-36080r%V(I:—|Av. LlJon?i;ed S“tatg,;b 8A0(2)dA2\72;\ suspected to he carrying narcotics.
(D.C.App.1077), roll., - : United Stutes v. Smith, 0-13 F.2d 042
cert. granted, 440 U.S. 007, 00 S.Ct. (2d Cir msi)

1213, 50 L.Ed.2d 454 Judgment rev.,
445 U.S. 403, 1»)0 S.Ct. 1244, 03 L.Kd.2d 134. In re One 1005 Kconollne, 100 Arlz.

037; Diggs v. State, 345 So.2d S15 433, 511 1“2d IDS (1073). See other

(FIn.Apji.1077). cases In accord In note 04 of § 7.5.
Similarly, where the defendant's hag 135. People v. I, 12 Cul.Sd 731, 117

would liuve hoe , x-rayed during air- CaLRptr. 303, 528 I\2d 1 (1071).

15



§ 1.2 EXCLUSIONARY RULE

authority is to be found,13®this is a sound result. When the action
would have been taken against X even absent the “underlying intent
or motivation,” 137 there is no conduct which ought to have been de-
terred and thus no reason to bring the Fourth Amendment exclusion-
ary rule into play for purposes of deterrence.

There remains, then, the case in which the Fourth Amendment
activity would net have been undertaken but for the “underlying in-
tent or motivation” which, standing alone, could not supply a lawful
basis for the police conduct. The driver of an automobile suspected
of unlawful drug activity is placed under custodial arrest for a traffic
violation and then searched, though the arrest was not “one which
would have been made by a traffic officer on routine patrol against
any citizen driving in the same manner.” 138 A person suspected of
drug activity is arrested late at night inside the premises of another
by state police holding city arrest warrants for two minor traffic vio-
lations, hardiv the usual practice in dealing with outstanding traffic
warrants.139 An arrestee's car is impounded and then inventoried
“contrary to the usual procedure followed in traffic cases.” 140 Such
situations as these involve what the Supreme Court in Abel properly
characterized as “serious misconduct by law-enforcing officers,” and
have resulted in suppression of evidence so acquired.14!

So, it would seem that at long last we have encountered a situa-
tion proving the error of Justice Rehnquist’s declaration for the Court
in Scott that searches are to be examined “under a standard of objec-
tive reasonableness without regard to the underlying intent or motiva-
tion of the officers involved.” But, it is submitted, this is not the case.
The illustrative fact situations In the preceding paragraph and others
like them involve “serious misconduct"” i?i spite of rather than because
of the “underlying intent or motivation” of the police. That is, the
proper basis of concern is not with why the officer deviated from the
usual practice in this case but simply that he did deviate. It is the
fact of the departure from the accepted way of handling such cases
which makes the officer’s conduct arbitrary, and it is the arbitrariness
which in this context constitutes the Fourth Amendment violation;

136. See cases In 5 7.5(d) Invalidating
routine vehicle Inventories merely be-
cause the police anticipated finding
evidence of crime, nnd cases In {4.11(e)
holding execution of u search warrant
Invalid because the police hoped to
find something other thnn the evidence
for which the warrant Issued. The
cases In the first category, It Is sub-
mitted, are In error. As for those In
tho second category, they almost al-
ways reflect nn additional legitimate
concern, namely, that the execution
of the warrant wns likely moro In-
tensive Umn would Imve been the cose
had tI authorities only been Interest-
ed in »ne Items named In the senrch
warrant

137. One might argue, of course thnt
wlint the police iroiihl Imve done ab-
sent the “underlying Intent or motive.-
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138. JJlggs v. State, 345 So,2<l 815 (Flu.

App.1077).

139. Harding v. State, 301 So.2d 513

(FIn.App.1074).

140. State v. Volk, J/,1 So023d 043 (Fla.

App.1074).

141. See cases cited nt note 138—0 su-

pra nnd other cases In 8 523(e), 0.7(d),
7.5(c).
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Ch. 1 UNDER ATTACK § 1.2

“a paramount purpose of the fourth amendment is to prohibit arbi-
trary searches and seizures as well as unjustified searches and seiz-
ures.” 1,2 In terms of the language of Scott, then, it may be said that
searches of the kind here under discussion do not pass the ‘standard
of objective reasonableness."

That arbitrary action is unreasonable under the Fourth Amend-
ment ' as been recognized by the Supreme Court in a variety of cir-
cumstances. Under Camara v. Municipal Court,!13 so as not to “leave
the occupant subject to the discretion of the official in the field,” war-
rants for housing inspections must show that “reasonable legislative
or administrative standards for conducting an area inspection are
satisfied with respect to a part’cular dwelling.” Similarly, Marshall
v. Barlow’ Inc.141 ordinarily requires a warrant showing a business
inspection "is pursuant to an administrative plan containing specific
neutral criteria,” as the “authority to make warrantless starches de-
volves almost unbridled discretion upon executive and administrative
officers.” Absent reasonable suspicion cars may not be stopped by
roving patrols seeking illegal aliens,us but pursuant to United States
v. Martinez-Fuerte 1,8 fixed checkpoints may be operated for that pur-
pose because in such a situation there is not “a grave danger that
e * * unreviewable discretion would be abused by some officers
in the field.” And more recently, in Delaware v. Prouse,l” the random
stopping of vehicles without reasonable suspicion to check for drivers’
licenses and vehicle registrations was held unreasonable under the
Fourth Amendment, but it was suggested that checkpoints operated
for such purposes would be permissible because then "persons i?? auto-
mobiles on public roadways [would] not for that reason alone have
their travel and privacy interfered with at the unbridled discretion
of police officers.” In all of these cases, of course, the need for a
meaningful prohibition of arbitrary action was highlighted by the foot
that the enforcement activity in question was being permitted with-
out probabie cause focusing upon a particular individual or place. In
that sense, they are different from the kind of situation presently un-
der discussion, where the arrest or se.irch IS on probable cause but
that probable cause goes to an offense for which an arrest or search
would not ordinarily be made. But given the pervasiveness of such
minor offenses and the ease with which law enforcement agents may
uncover them in the conduct of virtually everyone, that difference
hardly matters, for here as well there exists “a power that places the
liberty of every man in the hands of every petty officer,” 4B precisely
the kind of arbitrnry authority which gave rise to the Fourth Amend-
ment.

112. Amsterdam, Perspectives on tin*  146. 128 U.S. 513, 0(1 S.Ct. 3071, 41) 1.

Fourth Amendment, 58 Minn.L.Itev. 10d.2d 1110 (107(1), on remand, 533 F.2il
310, 117 (11)74). 353 (2d Cir.)

143. 3S7 U.S. 523, S7 S.Ct. 1727, 18 I.. 147. 110 U.S. (148 00 S.Ct, 1301, 50 U.
1-31.2(1 030 (1IH)7). 10d.2d 0(h) (1070)

144. 4311 U.S. 307. 08 S.Ct. 181(1, 50 I, 140. 2 1.. Wroth & Il. y.nhel. I/mal Pu-
10(L2(1 305 (1078). porn of John Adams 111—2 (10(15), set-

tinj: out Adams' abstract of the argu-
ment of Jamea Otis against the writs
of assistance.

145. United Stntes v. Hrlpioiil-Ponce,
422 U.S. 873. 13 S.Ct. 2574, -5 1,.10(0.21
007 (1075).
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To the extent that lower court cases of the kind now under con-
sideration have tended, in the course of suppressing evidence on
Fourth Amendment grounds, to st.ess the ulterior motives of the
police, they may appear to run contrary to the Scott principle. But
the inquiry in these cases into "the underlying intent or motivation of
the officers involved,” it would seem, has ordinarily been prompted
by an inability of the courts to ascertain in a more direct fashion
whether the police in the particular case had departed from their usual
practice. This is not to suggest, however, that inquiry into motivation
is either a desirable or an accurate means of resolving that issue. For
one thing, there is hardly a perfect correlation between motivation
and deviation. Presence of an ulterior motive may show why an offi-
cer might want to depart from the usual procedure but does not show
that he has done so, and even in the absence of an ulterior motive the
officer may have by inadvertence failed to conform to the usual prac-
tice. Secondly, and perhaps more important, there is no reason to
believe that courts can with any degree of success determine in which
instances the police had an ulterior motive. As Professor Amsterdam
has quite persuasively noted:

But surely the catch is not worth the trouble of the hunt when
courts set out to bag the secret motivations of police in this con-
text. A subjective purpose to do something that the applicable
legal rules say there is sufficient objective cause to do can be
fabricated ah too easily and undetectably. Motivation is, in any
event, a self-generating phenomenon: if a purpose to search
for heroin can legally be accomplished only when accompanied
by a purpose to search for n weapon, knowledge.:ble officers will
seldom experience the first desire without a simultaneous onrush
of the second.NJ

Underlying the Scott rule, then, is the sound notion (expressed earlier
by three members of the Court in Massachusetts v. Painten ,\W that
"sending state and federal courts on an expedition into the minds of
police officers would produce a grave and fruitless misallocation of
judicial resources.”

What this means, then, is that the Scott approach of disregarding
"the underlying intent or motivation of the officers involved” is cor-
rect even in the situation now under discussion, provided there are
more reliable and feasible means of determining in a particular case
whether or not the challenged arrest or search was arbitrary. This
can best be accomplished by more widespread application of the re-
quirement utilized by the Supreme Court in South Dakota v. Opper-
man,iai namely, that the Fourth Amendment activity "wns carried
out in accordance with standard procedures in the local police depart-
ment.” If and when the Court makes broader use of that check upon
arbitrariness, which unfortunately it has failed to do in circumstances
quite obviously calling for that kind of a restriction,lai there then

119. Amsterdam, note 1-12supra, at -Kin— 151. 128 C.S. 301, 00 S.Ct. 3002. -10 L.
37. Ed.2d looo (1070). ON remand, s.n., 217

150. 308 F.2d M2 (Lst Cir. 1100 N.W.20 073.
152. Amsterdam, not** | 12 supra, at 415-
10, notes: "Six weak* ago, tlai Su-
premo Court handed down decisions
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FEDERAL vs. STATE STANDARDS

would be no reason to question the proposition put forward by the
Court in Scott. There would then exist standards against which to
examine the police conduct in individual cases; in keeping with the
philosophy underlying the Camara-Prouse line of cases, decisions of
whether to arrest and search when probable cause is present would
not be left entirely to officers in the field, and the conduct of individual
officers could realistically be judged by resort to those standards.}13

holding that a police officer who ar-
rests a motorist for a traffic violation
may make a full-scale body search in-
cident to the arrest. The holdings were
delivered in two cases. In the first
case, both the decision of the officer
to make a ‘full custody arrest’ rather
than to issue a citation and his deci-
sion to conduct a full “field type search’
In connection with arrests for the par-
ticular vehicle code violation in Ques-
tion were apparently dictated by local
police regulations. In the second case,
both decisions were left entirely to the
discretion OCthe officer. If the Court
had distinguished the two cases on this
ground, it would, in my judgment, Imve
made by fur the grentcst contribution
to the jurisprudence of the fourth
amendment since James Otis, argued
against the writs of assistance In 1701
and 'the child Independence was born.’
Hut It did not. Without evident ap-
preciation of the significance of the is-
sue or the opportunity within its grasp
to fashion a solution to a wide array of
fourth amendment problems that

8 1,8 Federal vs. Stute Standards;

tions

14. See the thoughtful concurring opin-

ion c¢f Unde, J., In State v. Greene,
2S3 Or. 337, 501 P.2d 1302 (1070), rea-
soning thut states by legislation and
localities by rule should deal with
search nnd seizure questions more
than they Imve, given the fact the
constitutional limits are often uncer-
tain nnd, after nil, only set the outer
limits on police authority.

Consider uiso State v. Itlchardson,
205 N.C. 300, 245 S.K.2d 754 (1078)
(where statute says evidence "obtained
as a result" of violation of statutory
provisions must be suppressed, sup-
pression not required for noncompll-
nnce with statutory requirement timt
list of items seized be given to person
consenting to seurch, as items were
not obtained us a result of that viola-
tion).

24. See also United States v. Soto-Srto,

503 VM 545 (0th Cir. 1070) (evidence

would otherwise bedevil it forever, the
Court kicked the chnnce away. It
thereby held thnt whether you and |
get arrested nnd subjected to a full-
scale body search or nre sent upon our
respective wnys with a pink multi-form
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ble depends upon the state of the diges-
tion of any orflecr who stops us—or,
more likely, upon our obsequiousness,
the price of our automobiles, the for-
mality of our dress, the shortness of
our hnlr or the color of our skin."* See
also § 15.2(g).

153. But some courts have utilized the

Scntt theory even when considerable
discretion exists. Illustrative are the
cases holding motivation Irrelevant
notwithstanding the fact that Const
Guard officers hnvc vast discretion ns
to which vessels to stop for a safety
nnd dncunicnlullnn inspection. United
States v. Arm, (130 F.2d 838 (1st Cir.
10S0O): State v. lItlchnrds, 388 So.2d
r.73 (Kill,App.10S0).

Constitutional vs. Other Viola-

obtained by Kill agent In border search
suppressed because statutory authority
to conduct such searches limit'.:! to cer-
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agents; court stresses that "important
statutory limitations which protect the
balance between sovereign power nnd
constitutional rights were violated
hero," the point being that this special
and extraordinary search ixiwer should
be limited to officials having the spe-
cial reslionslblllties which justify that
power).

32. See also United States v. Scarp,
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Ch. 1 ORIGINS AND PURPOSES 81.1

81.1 Origins and Purposes of Tho Exclusionary Rule
Analysis

(a) Origins of the Fourth Amendment.
(b) The Boyd case.

(c) The Weeks case.

(d) The Wolf case.

(?) The Mapp decision.

(f) Purposes.

In this Chapter, attention is given to various actual or potential
remedies for police violation of the Fourth Amendment. Without
passing judgment at this point upon the relative efficacy of these var-
ious remedies, it may nonetheless be said with confidence that the
practicing lawyer most frequently encounters the Fourth Amendment
in the context ot proceedings to determine whether _thE fruills_of a_

it is primarily because of the exclusionary rule that courts are called
upon to meet the seemingly unceasing challenge of marking the di-
mensions of _the protections flowing from the FourtfiZSmendment
Thus, it is appropriate to "gin this text with a brief historical sur-
vey of the origins and purples of the exclusionary rule.

(a) Origins of the Fourth Amendment.! A leading Fourth
Amendment scholar has noted: "Alone among those constitutional
provisions which set standards of fair conduct for the apprehension
and trial of accused persons, the Fourth Amendment provides us with
a rich historical background rooted in American, as well as English,
experience; it is the one procedural safeguard in the Constitution
that grew directly out of the event? which immediately preceded the
revolutionary struggle with England."

In England, the power to search was long used as a means of re-
stricting freedom of the press.* A licensing system was introduced
by Henry VIl in 1538,4 and vast powers of search were conferred on
those who enforced the system. The Star Chamber,* and later the
Parliament,0 authorized virtually unlimited search powers to seek out
books and other publications. It was not until the impeachment of a
justice for his issuance of general warrants that the Parliament rcc-

I. For a more thorough account, see J. 3. See F. Siebert, Freedom of the
Landynski, Search and Seizure and Press in England: 147G-177G (1952).
the Supreme Court ch. 1 (19GG); N.

Lasson, The History and Develop- 4. Id. at48.
ment of the Fourth Amendment to

the United States Constitution (1937). 5 1d. at 8-1-85.

2. J. Landynski, supra note 1, at 19. ® at *73-76.
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ognized, in 1685, "the idea that general warrants were an arbitrary
exercise of governmental authority against which the public had a
right to be safeguarded.” * But it was many years later before judi-
cial rulings against such warrants were forthcoming, first in Wilkes
v. Wood8and later in the most famous case of Entick v. Carrington,9
where Lord Camden sustained a trespass verdict in favor of the vic-
tim of a general warrant. He declared, “if this point should be deter-
mined in favor of the jurisdiction, the secret cabinets and bureaus of
every subject m this kingdom will be thrown open to the search and
inspection of a messenger, whenever the secretary of state shall think
fit to charge or even to suspect, a person to be the author, printer, or
publisher oi a seditious libel.” Because of these decisions and the
popular feeling they aroused, Parliament was influenced to act
against general warrants.l0 Leading the attack was William Pitt,
whose eloquent remarks will never cease to be quoted:

The poorest man may, in his cottage, bid defiance to all the
force of the Crown. It may be frail; its roof may shake; the
wind may blow through it; the storm may enter; the rain may
enter; but the King of England may not enter; all his force
dares not cross the threshold of the ruined tenement.l!

While this struggle was going on in England, there were impor-
tant developments on this side of the Atlantic. The writ of assist-
ance, seldom used in England,’2 was utilized by customs officers to
enter and search buildings for smuggled goods.13 In 1761, James
Otis, Jr., representing 63 Boston merchants, opposed in court the is-
suance of new writs. He did not prevail, but this does not detract
from the impact of Otis’ oratory. As John Adams, a youthful specta-
tor, was later to recall: "[Hie was a flame of fire! ¢ <« « Every
man of a crowded audience appeared to me to go away, as | did,
ready to take arms against writs of assistance. ¢ <« * Then and
there the Child Independence was born. In fifteen yef.rs, namely in
1776, he grew up to manhood, and declared himself frej." 1l Contro-
versy over the writs continued up to the Revolutionary War. al-
though curiously no specific mention of them is to be found in the list
of grievances in the Declaration of Independence.f3

7. N. Lasson, supra note 1, at 38-39. 12. 1 H. Hockett, The Constitutional

9. 19 Howell’s State Trials 1029

(1765).
14. 10 C. Adams. Tlie Life nnd Works
10. N. lLasson, supra note 1, at <9 of John Adams 247-48 (1856)
1. il at 49-50. 15. It has been noted, however, that

tlie grievance was possibly intended



Ch. 1 ORIGINS AND PURPOSES § 1,1

The Constitutional Convention, meeting in 1787 in Philadelphia,
did not include a bill of rights in its draft constitution, an omission
which was the cause of considerable opposition to ratification. One
of the points emphasized in the ratification debates was the need for
a provision dealing with searches."! Because of this national criti-
cism, President Washington urged the addition of a bill of rights,!7
and James Madison assumed the role as sponsor of this effort in the
Congress. Madison proposed a clause reading: “The rights of the
people to be secured in their persons, their houses, their papers, and
the *other property, from all unreasonable searches and seizures,
shal. not be violated by warrants issued without probable cause, sup-
ported by oath or affirmation, or noi particularly describing the
places to be searched, or the persons or things to be seized.” H This
provision was altered in committee to rea L “The right of the people
to be secured in their persons, houses, papers, and effects, shall not be
violated by warrants issuing without probable cause, supported by
oath or affirmation, and not particularly describing the place to be
searched and the persons or things to be seized.” 10 The committee,
draft was corrected by replacing the word "secured" with "secure '
and by adding the inadvertently omitted phrase “unreasonab e
searches and seizures,"” but Representative Benson's proposal tc .se
stronger language ("no warrant shall issue") was voted down by a
substantial majority.20 However, Benson, chairman of the committee
to arrange the amendments as passed, reported out his own version;
this apparently went unnoticed in the House, and the amendment was
agreed to in the Senate in this form:

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon prob-
able cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to
be seized.

The Fourth Amendment, it has been aptly noted, has “both the
virtue of brevity nnd the vice of ambiguity.” 22 It does not define the
critical word "unreasonable," nor does it indicate what the relation-
ship is between that part prohibiting unreasonable searches and that
part setting forth the conditions under which warrants mny issue.

to be comprehended within the com- 17, The Presidents Speak 5 (D.Lott ed.
plaint that the King had "sent hither 1961).
swarms of Officers to harass our peo-

ple." N. Lasson, supra note 1, nt 80 18. 1 Annals of Cong. 452 (1789)
n 7. [1780-BQ],

. 19. Id. nt783.
16. Id. at 92-96, quoting the argu-

ments of Patrick Henry in the Virgin- 20. Ibid.

ia ratification proceedings.

21. J. Landynski, supra note 1. at 42.
)
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lice, who turned certain evidence over to the U.S. marshal, and the
marshal later that day participated in a second warrantless search of
the house by the police. Upon Weeks’ pretrial motion for return of
the property seized, the court ordered the return of all of the proper-
ty except that which the prosecutor wished to introduce into evi-
dence. Before the Supreme Court, Weeks contended that the seizure
of his private papers violated the Fourth and Fifth Amendments,
but Justice Day (who had also written the Adams decision), for a
unanimous Court, dealt only with the Fourth Amendment. The
Court had no doubt but that, given Weeks' timely motion for return
of the illegally seized evidence, a conviction based upon that evidence
could not stand:

The effect of the 4th Amendment is to put the courts of the
United States and Federal officials, in the exercise of their power
and authority, under limitations and restraints os to the exercise
of such power and authority * <« * This protection reaches
all alike, whether accused of crime or not, and the duty of giving
to it force and effect is obligatory upon all intrusted under our
Federal system with the enforcement of the laws. The tendency
of those who execute the criminal laws of the country to obtain
conviction by means of unlawful seizures * f * should find
no sanction in the judgments of the courts, which are charged at
all times with the support of the Constitution, and to which peo-
ple of all conditions have a right to appeal for the maintenance
of such fundamental rights.

e ¢ * To sanction [unlawful invasion of the sanctity of
his home by officers of the law] would be to affirm by judicial
decision, a manifest neglect, if not an open defiance, of the prohi-
bitions of the Constitution, intended for the protection of the
people against such unauthorized action.

But, the government countered, what of the Adayyis case, where
just ten years earlier a unanimous Court had held that it was no val-
id objection to the use of papers in evidence that they hud been ille-
gally seized and that courts would not interrupt a trial to make a de-
termination of that question? Adayyis, Justice Day responded, hud as
Us underlying principle the notion that a court engaged in a criminal
trial should not have to get into the collateral issue of the source of
competent evidence, and thus it had no application here, ns Weeks
had petitioned for return of the property before trial. Hence the
Court concluded that it was necessary to reverse the judgment be-
cause of prejudicial error in holding and permitting use at trial of
those papers Weeks had sought which had been seized by the mar-
shal. The same result was not required as to the fruits of the first
search, conducted by state officers, "as the 4th Amendment is not di-
rected to individual misconduct of such officials."



Ch. 1 ORIGINS AND PURPOSES § 1.1

While the Weeks Court thus saw no constitutional impediment to
admitting in a federal trial the fruits of a state search, it was later
necessary for the Court to give this matter closer attention. In two
1927 cases, the Supreme Court concluded otherwise as to state
searches with either federal participation or a federal purpose. In
Byars v. United States,3®state officers executing a state search war-
rant, defective by federal standards, were accompanied by a federal
agent, whj participated in the search. Because "the search in sub-
stance and effect was a joint operation of the local and federal offi-
cers," the Court concluded that the fruits were inadmissible ir. the
federal courts. But the Court emphasized that the rule was still oth-
erwise as to "evidence improperly seized by state officers operating
entirely upon their own account.” As Justice Frankfurter was later
to state the Byars doctrine, "a search is a search by a Federal official
if he had a hand in it; it is not a search by a federal official if evi-
dence secured by state authorities is turned over to the federal au-
thorities on a silver platter.”" 3 But, it is otherwise if the platter was
in readiness at the time of the search, the Court concluded in Gainbi-
no v. United States.3l There, though federal agents had neither di-
rected nor participated in a search by state officers of a car suspected
to contain illegal liquor, the Court found that "the wrongful arrest,
search and seizure were made solely on behalf of the United States."
Why? Because the state’s prohibition law had been repealed, the na-
tional prohibition act contemplated federal-state cooperation, and the
governor of the state had directed his officers to proceed as they did
prior to repeal of tlie state law but to turn offenders over to federal
authorities.

(d) The Wolf case. Because the Bill of Rights was designed
limitation on the federal government only, 3 it was settled very early
that the Fourth Amendment "has no application to state process."
With the adoption in 18G8 of the Fourteenth Amendment, forbidding
the states to "deprive nny person of life, liberty, or property, without
due process of law,” however, there aro.ce the difficult question of the
elation of the limitation of that Amendment upon the states to the
imitations upon /' ‘end action in the first eight Amendments. Com-

3. 273 US. 28, 47 SCt. 248,71 LEd. rad> 338 US. 25. G9 S.Ct. 1359, 93
520 (1927). LEI" 1782 (1949).

33. Lustig v. United States. 338 U.S. 34, 275 U.S. 310, 48 S.Ct. 137, 72 L.Ed.
74, 69 "S.Ct. 1372, 93 L.Ed. 1819 293 (1927).
(1949), which "marked the first seri-
ous challenge of die doctrine by 35 Barron v. Baltimore, 32 US. (7
members of the Court" J.Landyn-  pct.)243,8 L.Ed. G2 (1833).
ski, supra note. 1, at 73. Lustlé IS

discussed luter in this section because 36. Smith v. Maryland, 59 U.S. (18
ot its relationship to 'Volf v. Colo- How.) 71,15 L.Ed. 2G9 (1855).

9

as a
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mencing with Hurtado v. California3’ in 1854, a majority cf the
Court utilized the so-called fundamental rights interpretation of the
due process clause. But it was not until the 1930, when the Court
began to display increasing interest in state criminal procedure, that
the Court held that elements of several rights guaranteed by the first
eight Amendments were also fundamental rights protected by the
Fourteenth Amendment. Illustrative is Powell v. Alabama,38 where
the Court held that appointed counsel for an indigent criminal de-
fendant, an element of the Sixth Amendment right to counsel, was
fundamental as applied to certain types of state cases. In injecting
the claim that certain guarantees were fundamental, the Court would
often limit its holding to the particular problem before it; for exam-
ple, in Palko v. Connecticut,3 holding that due process did not bar a
state appeal on a question of law following acquittal, ".he Court inti-
mated that other forms of double jeopardy might well violate the
Fourteenth Amendment. It is also important to note that the funda-
mental rights approach was by no means accepted by all members of
the Court. Indeed, by 1947 Justice Black was abie to muster four
votes in support of his position that the due process clause guaran-

tees, as against the states, "the complete protection of the Bill of
Rights.” 3

The stage was thus set for the Supreme Court to consider the
question which was framed by Justice Frankfurter in Wolf v.
Colorado4 as follows: "Does a conviction by a State court for a
State offense deny the ‘due process of law' required by the Four-
teenth Amendment, solely because evidence that was admitted at the
trial was obtained under circumstances which wouid have rendered it
inadmissible in a prosecution tor violation of a federal law in a court
of the United States because there deemed to be an infraction of the
Fourth Amendment as applied it. Weeks v. United States * * *?7
His answer, for a majority of the Court, was as follows:

The security of one’s privacy against arbitrary intrusion by
the police—which is at the core of the Fourth Amendment—is
basic to a free society. It is therefore implicit in "the concept of
lordered liberty” a'.d as such enforceable against the States
through the Due Process Clause. « .

Accordingly, we have no hesitation in saying that were a
State affirmatively to sanction such police incursion into privacy

37. 110 U.S. 5IC, 4 S.Ct. Ill, 28 L.Ed. 40. Adamson v. California, 332 U.S.
232 (1884). 4C, 67 S.Ct. 1672, 91 L.Ed. 1903

1947).
38. 287 US. 45 53 S.Ct. 55, 77 L.Ed. 14)
158 x1932). 41. 338 US. 25. 69 S.Ct. 1359, 93 L.Ed.

1782 (1919),
39, 302 US. 319,58 S.Ct 149, 82 L.Ed.

288 (1937), .
J
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it would run counter to the guaranty of the Fourteenth Amend-

ment. But the ways of enforcing such a basic right raise ques-
tions of a different order. * * *

[Weeks] was not derived from the explicit requirements of
the Fourth Amendment; it was not based on legislation express-
ing Congressional policy in i ie enforcement of the Constitution.
The decision was a 'matter of judicial implication. Since then it
has been frequently applied r id we stoutly adhere to it. But the
immediate question is wheiner the basic right to protection
against arbitrary intrusion ty the police demands the exclusion
of logically relevant evidence obtained by an unreasonable search
and seizure because, in a federal prosecution for a xederal crime,
it would be excluded. As a matter of inherent reason, one would
suppose this to be an issue as to which men with complete devo-
tion to the protection of the right of privacy might give different
answers. When we find that in fact most of the English-speak-
ing world does not regard as vital to such protection the exclu-
sion of evidence thus obtained, we must hesitate to treat this
remedy as an essential ingredient of the right. The contrariety
of views of the States is particularly impressive in view of the
careful reconsideration which they have given the problem in the
light of the Weeks decision.

Noting that 30 states had dejected the Weeks rule, while only 17 were
in agreement with it, the Court concluded it was not "a departure
from basic standards" to leave the victims of illegal state searches
"to the remedies of private action and such protection as the internal
discipline of the police, under the eyes of an alert public opinion, may
afford." «

Justice Black, while not departing from his total incorporation
position, concurred on the ground that “the federal exclusionary rule
is not a command of the Fourth Amendment but is a judicially creat-
ed rule of evidence which Congress might negate.” Justice Rutledge,
one of the three dissenters, objected that without the exclusionary
rule the Fourth Amendment, as stated in Weeks, "might as wel: be
stricken from the Constitution." Justice Murphy, ; fter cataloguing
the reasons why criminal prosecution and civil actions against those
who violate the Amendment are ineffective, found the conclusion
"inescapable that but one remedy exists to deter violations of the
search and seizure clause," namely, "the rule which excludes illegally
obtained evidence." Similarly, Justice Douglas concluded that evi-

42. In this connection, the Court per-  |jce j.,-cctly responsible to the com-
ceived a difference between local and ~ munity itseif than can local opinion,
national lav/ enforcement: 'The pub-  sporadically aroused, be brought to
lie opinion of a community can far  bear upon remote authority pervasive-
more e_ffectlve(ljy be exerted against Iy exerted throughout the country."
oppressive conduct on the part of po-
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dcnce obtained in violation of the Fourth Amendment “must be ex-
cluded in state prosecutions as well as in federal prosecutions, since in
absence of that rule of evidence the Amendment would have no effec-
tive sanction.”

Any thought that Wolf meant state courts were permitted to ad-
mit all unconstitutionally seized evidence, regardless of how outra-
geous or offensive the police methods employed, was dispelled three
years later in Rochin v. California.43 In Rochin, state officers broke
into the defendant’s home, used force in an unsuccessful attempt to
retrieve capsules the defendant put in his mouth, and then took the
defendant to a hospital where they directed a doctor to force an
emetic solution into defendant’s stomach, compelling him to vomit up
the capsules he had swallowed. Relying upon the coerced confession
cases for the proposition that “convictions cannot be brought about
by methods that offend ‘a sense of justice,”” the Court, per Justice
Frankfurter, held that the capsules must be excluded because they
were obtained by “conduct that shocks the conscience.” "It would be
a stultification of the responsibility which the course of constitutional
history has cast upon this Court,” Justice Frankfurter declared, "to
hold that in order to convict a man the police cannot extract by force
what is in his mind but can extract what is in his stomach.” 4

It soon became apparent, however, that the Rochin exclusionary
rule would not encompass all serious Fourth Amendment violations.
In a 5-4 decision, the Court held in Irvine v. California45that the re-
peated illegal entries into petitioner's home to install and relocate a
secret microphone and the listening to the conversations of the occu-
pants for over a month did not require exclusion of the fruits of such
conduct. Justice Jackson, who announced the judgment of the
Court, noted that "few police measures have come to our attention
that more flagrantly, deliberately, nnd persistently violated the fun-
damental principle declared by the Fourth Amendment,” but he none-
theless concluded that Rochin was inapplicable because "the facts in
the case beforeus * ¢ « do not involve coercion, violence or bru-
tality to the person."40 And in Breithnupt v. Abram,4 the majority

43. 342 US. 1B5 72 S.Ct.205, 96 L.Ed. trolling. Black, J., joined by Doug-
183 (1952). las>L> argued that the defendant had

. een convicted "0? the hasis of. ﬁVI-

44, Jystices Black and Douglas, con- cnee “extorted” from him In viola-
curring separately, contended that  tlon of the Fifth Amendmenl prlvi.

the decisK. should be grounded upon  ,ege against self.incriminationi which

the . Tilth . Amendment privilege tHey agajn argued was applicable to
against self-incrimination, which they  the” states 'n a separato disscnt(

argued was applicable to the states.  DoUglaSi|., also protested against the
45, 347 U.S.128, 74 S.Ct. 381, 98 L.Ed.  use in state prosecutions of evidence
561 (1054). seized in violation of the Fourth

. mendment.
46. Frankfurter, J., joined by Burton, ﬁ(ﬁ o
J., maintained thatRochin  was con- 7 1957~ S log' * A
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deemed Rochin not controlling where the police took a blood sample
“under the protective eye of a physician” from an unconscious person
who had been involved in a fatal automobile collision.4'

The other post-Wolf development which merits attention here is
the demise of the so-called "silver platter” doctrine, whereby evidence
of a federal crime seized by state police in the course of an illegal
search while investigating a state crime could be turned over to fed-
eral authorities and used in a federal prosecution so long as federal
agents had not participated in the illegal search but had simply re-
ceived the evidence on a "silver platter.” In rejecting the doctrine in
Elkins v. United States,4' Justice Stewart, for the majority, pointed
out that the determination in Wolf that Fourteenth Amendment due
process prohibited illegal searches and seizures by state officers,
marked the "removal of the doctrinal underpinning” for the admissi-
bility of state-seized evidence in federal prosecutions. He continued:

The very essence of a healthy federalism depends upon the
avoidance of needless conflict between state and federal courts.
Yet when a federal court sitting in an exclusionary state admits
evidence lawlessly seized by state agents, it not only frustrates
state policy, but frustrates that policy in a particularly inappro-
priate and ironic way. For by admitting the unlawfully seized
el'id :nce the federal court serves to defeat the state’s effort to
ass'; re obedience to the Federal Constitution. In states which
have not adopted the exclusionary rule, on the other hand, it
would work no conflict with local policy for a federal court to de-
cline to receive evidence unlawfully seized by state officers. The
question with which we deal today affects not at all the freedom
of the states to develop and apply their own sanctions in their
own way.

48. Dissenting Chief Justice Werrcn,
joined by Black and Douglas. JJ.,
contended that Kuchin was control-
ling: "Only personal reaction to the

injured PEISON over his objection.
Schmerber v. California, 384 U.S. 757,
86 S.Ct. 1826, 16 L.Ed.2d 908 (1966).
A 5-4 majority, per Brennan, J., held:

stomach pump and the blood test can
& itinguish [the two cases]."

t iiC years later, even though in the
meantime the Court had held In
Mapp v. Ohio, 367 U.S. 643, 81 S.Ct.
1684, C L.Ed.2d 1031 (1961), that the
federal exclusionary rule in search
and seizure cases was bhinding on the
slates, and in Malloy v. Hogan, 378
US. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653
(1964), that the Fifth Amendment
protection against compelled self-in-
crimination was likewise applicable
to the states, the Court still upheld
the taking by a phv-ician, at police
direction, of a bloo,1 sample from art

13

(1) thut the practice did not offend
that "sense of justice” of which the
Court spoke in Rochin; (2) that the
privilege against self-incrimination
had not been violated, for it covers
only “evidence of u testimonial or
communicative nature”; and (3) that
there had been no unreasonable
search, ns there was probable cause,
not time to get a warrant first, and
the test "was a reasonable one
* * * performed in a reasonable
manner."

361 U.S. 206, 80 S.Ct, 1437, 4 L.Ed.
2d 1669 (1960).
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But the author of Wolf, Justice Frankfurter, was among the
dissenters@ in Elkins. He deemed it “a complete misconception of
the Wolf case to assume, as the Court does as the basis for its inno-
vating rule, that every finding by this Court of a technical lack of a
search warrant, thereby making a search unreasonable under the
Fourth Amendment, constitutes an ‘arbitrary intrusion’ of privacy so
as to make the same conduct on the part of state officials a violation
of the Fourteenth Amendment.”

As for the reverse of the situation presented in Elkins, (that is,
the turning over to state authorities of evidence :quired in an un-
constitutional federal search, the Court had earlier held in Rea v.
United States8! that a federal official could ?menjoined from turning
over such evidence and from giving testimony in a state prosecution
concerning the evidence@8 Significantly, the Court stressed that it
was "not asked to enjoin state officials nor in any way to interfere
with state agencies in enforcement oi state law," and that the case
raised "not a constitutional question but one concerning our supervi-
sory powers over federal law enforcement agencies." Rea was thus
distinguishable from Stefanelli v. Minard,53 where the Court declined
to do indirectly what it was unwilling to do directly in Wolf, and thus
held that federal injunctive relief was not available to bar the use in
a state prosecution of evidence obtained in an illegal s»ate search.@!

(o) The Mapp decision. In Mapp v. Ohio,88 the majority, as Jus-
tice Harlan complained in his dissent, "simply ‘reached out’ to over-
rule Wolf.”” Miss Dollrce Mapp was convicted of having in her pos-

50. Also dissenting were Clark, Harlan, 54. Stefanelli was followed, and Rea

and W hittaker, JJ. distinguished, in Cleary v, Bolgcr, 371
U.S. 392, 83 S.Ct. 385, 9 L.F.d.2d 390

51. 350 U.S. 214, 76 S.Ct. 292, 100 L. (1963), denying a federal injunction
Ed. 233 (1956). against a state official from giving

evidence in pending state criminal

52. But later, in Wilson v. Schnecttler, nnd administrative proceedings even
365 U.S. 381, 81 S.Ct. 632, 5 LF.d2d though the official had observed the

620 (1961), a plea for injunctive relief

illegal federal activities ns a repre-
was denied by the Court. Rea was

e : - sentative of the bi-stato Waterfront
distinguished on the curious ground Commission. Justice Goldberg, con-

that in that case there had been a curring, pointed out that in light of
prior federal court proceeding where Mapp v. Ohio, 367 U.S. 643, 81 S.Ct
the evidence was ordered suppressed. 1684, 6 L.Ed.2d 1081 ('961), holding
As one commentator noted, Wilson the Fourth Amendment exclusionary
was “"one of the most unconvincing rule applicable to the state.c, there
nnd hairsplitting > * * to come was no need to grant Injuncti\ e relief
from the Court in decades.” Brooder, because of the substantial likelihood

The Decline and Fall of Wolf v. Colo- that illegally obtained evidence would
rado, -11 Nebr.L.Rcv. 185, 193 (1961). be excluded in the state proceedings.

53. 342 U.S. 117, 72 S.Ct. 118, 96 L.Ed.
138 (1951).

*%
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session certain obscene books, pictures and photographs which the
police had found in an illeg ..earth of her home. The state supreme
court upheld the obscenity <.atute under which she was convicted and
also declined to depart from the state’s common-law rule of admissi-
bility of illegally seized evidence. At no time did Miss Mapp’s counsel
ask the Supreme Court to overrule Wolf; he did not even cite the
case in his brief, and on oral argument he expressly disavowed that
he was seeking to have the Wolf case overturned. Rather, he pur-
sued what Justice Clark, for the majority, noted "may have appeared
to bo the surer ground for favorable disposition,” namely, the question
of whether one could const, mtionally be convicted for the mere
knowing possession of obscene materials. Only the American Civil
Liberties Union, in a concluding paragraph of its amicus brief, urged
that Wolf be overruled.

In holding "that all evidence obtained by searches and seizures
in violation of the Constitution is, by that same authority, inadmis-
sible in a state court,” the Court in Mrvp reasoned:

Since the Fourth Amendment’s right of privacy has been de-
clared enforceable against the Stat?s through the Due Process
Clause of the Fourteenth, it is enforceable against them by the
same sanction of exclusion as is used against the Federal Govern-
ment. Were it othe: vise then just as without the Weeks rule
the assurance against unreasonable federal searches and seizures
would be "a form of words,” valueless and undeserving of men-
tion in a perpetual charter of inestimable human liberties, so too,
without thnt rale the freedom from state invasions of privacy
would be so ephemeral and so neatly severed from its conceptual
nexus with the freedom from all brutish means of coercing evi-
dence as not to merit this Court’s high regard ns a freedom "im-
plicit in the concept of ordered liberty."

As for Wolf, the majority Ir. Mapp found that case to be "bottomed
on factual considerations" which were without "current validity."
While it was said in Wolf that "the contrariety of views of the
States" on adoption of the exclusionary rule was "particularly im-
pressive," then supportable by the fact that almost two-thiros of the
states were opposed to the use of the exclusionary rule, "more than
half of those since passing upon it, by their own legislative or judicial
decision, have wholly or partly adopted or adhered to the Wee/ca
rule." Sim'larly, the observation in Wolf that "other means of pro-
tection" were afforded "the right to privacy" was rebutted by the ex-
perience in California and other states "that such other remedies
have been worthwhile and futile." And as for what Wolf called tlie
"weighty testimony" of People v. Defore,™ characterizing the federal
rule as "either too strict or too lax," the Man? majority found that
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“the force of that reasoning has been largely vitiated by later deci-
sions of this Court.” ST

In an oft-quoted passage, Justice Clark went on to say:

Moreover, our holding < ¢ < is not only the logical dic-
tate of prior cases but it also makes very good sense. There is
no war between the Constitution and common sense. Presently,
a federal prosecutor may make no use of evidence illegally
seized, but a State’s attorney across the street may, although he
supposedly is operating under the enforceable prohibitions of the
same Amendment. Thus the State, by admitting evidence unlaw-
fully seized, serves to encourage disobedience to the Federal Con-
stitution which it is bound to uphold.

Justice Black, concurring, declared that he was "still not per-
suaded that the Fourth Amendment, standing alone, would be
enough” to support exclusion, but he concluded "that when the
Fourth Amendment’s ban against unreasonable searches and seizures
is considered together with the Fifth Amendment’s ban against com-
pelled self-incrimination, a constitutional basis emerges which not
only justifies but actually requires the exclusionary rule." In his
concurring opinion, Justice Douglas responded to the objection of the
three dissenters3that the instant case was not "an appropriate occa-
sion for re-examining Wolf," noting that the Court had said a year
earlier that all the arguments pro and con on this issue were well
known.

Justice Harlan, joined by Justices Frankfurter and Whittaker,
after ntating their objection to reaching the Fourth Amendment is-
sue, turned to the merits. They found the majority’s reasoning to
rest or an "unsound premise,” namely, that "whatever configurations
cf the Fourth Amendment have been developed in the particularizing
federal precedents are likewise * ¢ ¢ enforceable against the
States." This is not the case, they declared, for Wolf did not hold
"that the Fourth Amendment ns such is enforceable against the
States," but rather only "the principle of privacy ‘which is at the
core of the Fourth Amendment.”" That "core" does not include the
exclusionary rule, for each state, "considering the totality of its legal
picture,"” can best conclude what remedies are needed. Thus, the
Mapp dissenters urged, “this Court should continue to forbear from
fettering the Slates with an adamant rule which mny embarrass them

57. The Court referred to the discard- 58. Which was shared by Justice
ing _of the “silver platter" doctrirc  Stewart, who by separate memoran-
in"Elkins, the use of federal injunc-  dum indicated he would reverse the
tive 'mclicf against the reverse "silver  judgment on the ground that «iG
pinttjr" In R€Q, nnd the relaxation of  Ohio obscenity statute was unconsti-
the standing reguwements In Jones v. tutional.

United States, (712 US. 257, 80 S-Cr.
725, 4 1.Ed.2d 697 (1000).
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in coping with their own peculiar problems ii criminal lav' enforce-
ment.”

(f) Purposes. Although not explicitly mentioned in the early
cases, such as Boyd and Weeks, it is fair to say that the deterrence of

S unreasonable searches and seizures is a major purpose of the~excttF~~
' sionary rule. This was acknowledged even in Wolf, declining to ap-

Y- ply the exclusionary rule to the states, for it was there nc | that
:Z while “the exclusion of evidence may be an effective way of deterring

0 unreasonable searches,” the states were to be allowed to rely “‘upon
: other methods which, if consistently enforced, would be equally effec-
- tive.” And in Elkins v. United States,w in the course of striking
sk down the “silver platter” doctrine, the Court emphasized: ““The rule
3 is calculated to prevent, not to repair. Its purpose is to deter—to

- u compel respect for the constitutionaLgUir3iitv_In the_only_effectiv.ely.
be available way—by removing the incentive to disregard it.” This lan-
he guage from EIKi7is was quoted with approval in Mapp, where the
res Court characterized the exclusionary rule as a “deterrent safeguard
A without insistence upon which the Fourth Amendment would have
not been reduced to ‘a form of words.”” EIkins was again quoted in
his Linklotter v Walker,00 where it was observed that “all of the cases
ihc &E£| since Wolf requiring the exclusion of illegal evidence have been based
ca- on the necessity for an effective deterrent to illegal police action,” a
oar purpose which would not "be advanced by making the rule retrospec-
veil tive." More recently, in Terry v. Ohio,0l the Court stressed that the
A exclusionary rule’s “major thrust is a deterrent one.”
ler,

But, while it may be fair to say that deterrence is the “major
Is- £H thrust” of the exclusionary rule, tho rule does serve other purp jses as
» to well. There is, for example, what the Elkins Court referred to as
1ons “the imperative of judicial integrity,” namely, that the courts not he-
zing H come "accompliceS-inJhe-WillfuLdisobedience of a Constitution they
the are sworn to uphold.” This language from Elkins was also relied

hol_d P upon in Mapp and again in Terry, where the C urt explained:

:::2 Courts which sit under_our ;onstitution cann_ot :fmd wil! not be
Sthe > fi§ m_a_de party to szlvv_less invasions of the constitutional rights _of
‘ citizens by permitting unhindered governmental use of the fruits
Ieghal of such invasions. Thus in our system evidentiary rulings pro-
’ft 0 vide the context in which the judicial process of inclusion and
t;znr:] e_xclusion approves some conduct as comp(_)rting with constitu-

tional guarantees and disapproves other actions by state agents.
usticu A ruling admitting evidence in a criminal trial, we recognize, has
iior;tiﬁ- the necessary effect of legitimizing the conriuci which produced
,C e
it the 59- 3G4 U.S. 20G, 80 S.Ct. 1437, 4 L. 61. 392 US. 1, 88 S.Ct. 18G8, 20 I-.Ed.
*onstl- t.d.2ct 1G69 (19GO0). 2d 889 (19G8).

cn 381 U.S. GI18, 85 S.Ct. 1731, 14 L.
Ed.2d GOl (19G5).
w 17
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the evidence, while an application of the exclusionary rule with-
holds the constitutional imprimature.

A third purpose of the exclusionary rule, as recently stated most
- clearly by some members of the Court, is that “of assuring the people
—all potential victims of unlawful government conduct—that the
government would not profit from its lawless behavior, thus minimiz-
ing~the risk~oi seriously undermining popular trust in government.” fi-
While~at first blush this may appear to be merely a statement of the
deterrent function, this is not the case, for the focus is on the effect
of exclusion upon the public rather than the police. This purpose
also has solid credentials in the cases. As early as Weeks, the Court
declared:
The tendency of those who execute the criminal laws of the
country to obtain conviction by means of unlawful seizures
« * * should find no sanction in the judgments of the courts,
which are charged at all times with the support of the Constitu-
tion, and to which people of all conditions have a right to appeal
for the maintenance of such fundamental rights.

* e * To sanction such proceedings would be to affirm
by judicial decision a manifest neglect, if not an open defiance, cf
the prohibition of the Constitution, intended for the protection of
the people against such unauthorized action.

The same notion is implicit in the Mapp declaration that “no man is
to be convicted 0.1 unconstitutional evidence.”

This brief exploration of the purposes of the exclusionary rule is
of more than academic concern, for the Court’s perception of these
purposes will determine the scope and, ultimately, the fate of the ex-
clusionary rule. It is clear that the Court has never taken the latter
two purposes discussed above to be of such importance that the exclu-
sionary rule must be unqualified, as is perhaps most apparent from
the fact that the government may "profit” from its wrongdoing and
the court may be an “accomplice” thereto whenever the defendant
lacks standing to object to a prior Fourth Amendment violation.*
But it is nonetheless true that the reach of the exclusionary rule may
.be affected by what are seen as its purposes, as is illustrated b.' ihe
recent case of United States v. Calandra.0' The majority took into
account only the deterrence function in holding that a witness sum-
moned to appear and testify before a grand jury may not refuse to
answer questions on tho ground that they are based on evidence ob-
tained from an unlawful search, for it was concluded that any “incre-

62. United States v. Calandra, 414 U.S. Welsh, Up From Calandra: The Ex-
338, 94 S.Ct. 613, 38 L.Ed.2d 561 clusionary Rule ns a Constitutional
£1974)(dissent). Requirement, 59 Minn.L.Rcv. 251

(1974).

63. See 5 11.3.

64. 414 U.S. 338. 94 S.Ct. G1 38 L
Ed.2d 561 (1974). See Schrock &
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mental determent effect which might be achieved by extending the
rule to grand jury proceedings is uncertain at best.” The three
dissenters,6 on the other hand, stressing the other two functions and
relegating deterrence to "at best only a hoped for effect of the exclu-
sionary rule," concluded the exclusionary rule should be so extended.

More recently, the Calandra approach was followed in United
States v. Janis® and Stone v. Powell.6&7 In Janis, the majority con-
cluded that "the ‘prime purpose’ of the rule, if not the sole one, ‘is to
deter future unlawful police conduct,”” and then held that this pur-
pose would not be served by utilizing the exclusionary rule to exclude
from federal civil tax proceedings evidence obtained by a state law
enforcement officer.06 And in Stone the Court again declared deter-
rence to be the "primary justification” for the exclusionary rule,
which led to the holding that a state prisoner cannot ordinarily ob-
tain habeas corpus relief in federal court on Fourth Amendment
grounds because the "additional incremental deterrent effect” of ex-
clusion at that stage would be minimal.l0

Calandra is also noteworthy in another respect. In Mapp, the
exclusionary rule was declared to be "part and parcel of the Fourth
Amendment’s limitation upon [governmental] encroachment of indi-
vidual privacy,” and “an essential part of both the Fourth and Four-
teenth Amendments.” But the Calandra majority, looking only to
tlie deterrence function, characterized the rule as "a judicially-creat-

65. Brennan, Douglas, and Marshall, cent cases, this inquiry is essentially
J.f. the same as the inquiry into whether
exclusion would serve a deterrent

6G 428 U.S. 433, 96 S.Ct. 3021, 49 L. purpose.”

Ed.2d 1046 (1976).
69. The exception noted by the Court

67. 428 U.S. 465, 96 S.Ct. 3037, 49 L. Is where P-' state has failed to pro-
Ed.2d 1067 (1976). vide nn opportunity for full and fair
litigation of a Fourth Amendment
68. The Court had this to say in a claim,
footnote about the judicial integrity
rationale: 70. As for the judicial integrity ration-

¥ . . o g ale, the Court in Stone asserted:
he primary meaning of “Judicial

integrity’ in the context of evidentia- "W hile courts, of course, must ever be
ry rules is that the courts must not concerned with preserving the intcg-
commit or encourage violations of rity of the judicial process, this con-
the Constitution. In the Fourth cern has limited force as a justifica-
Amcndment area, however, the evi- don for die exclusion of highly pro-
dencc is unquestionably accurate, and bative evider The force of this
the violation is complete by tho time justification jmes minimal where
(he evidence is presented to the federal habeas corpus relief Is sought
court. * * * The focus there- dy a prisoner who previously has
fore must be on the question whether ,JCCn afforded the opportunity for full
the admission of the evidence cncour- ancl fair consideration of his scarch-
agcs violrtions of Fourth Amendment and-seizuro claim nt trial and on di-
rights. As the Court has noted in re- rct-f revie'l.”
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§ 1.1 THE EXCLUSIONARY RULE Ch. 1

ed remedy designed to safeguard Fourth Amendment rights generally
through its deterrent effect, rather 'han a personal constitutional
right of the party aggrieved.” What that language may bode for the
future is presently unclear*! but the alarm sounded by the Calandra
dissenters is not without substance. As Justice Brennan stated, “I
am left with the uneasy feeling that today’s decision may signal that a
majority of my colleagues have positioned themselves to reopen the
door still further and abandon altogether the exclusionary rule in
search and seizure caiies.” 72

§ 1.2 Tlie Exclusionary Rule Under Attack
Analysis

Suhsec.

a) Clearing the undprhnsK

b) The matter of deterrence.

c) Replacing the exclusionary rule.

d) Limiting the exclusionary rule to “substantial” or “knov/ing"
violations.

(e) Limiting the exclusionary rule to other than “serious cases".

(f) Limiting the exclusionary rule to institutional failures.

For over half a century now, the validity and efficacy of the
Fourth Amendment exclusionary rule have been vigorously debated

71. The Calandra characterization was thought to endorse a violation of the
relied upon in Stone and contributed Fourth Amendment by allowing ille-
to the Court’s reasoning to the result gally seized evidence to be intro-
described in the preceding text. duced against a defendant if an effec-

tive remedy is provided against the

72. Other signals are to be found. government.” And in Stone v. Pow-
See Coolidge v. New Hampshire, 403 ell. 428 U.S. 465, 96 S.Ct. 3037, 49 L.
U.S. 443, 91 S.Ct. 2022, 29 L.Ed.2d Ed.2d 1067 (1976), the Chief Justice
564 (1971), where Justice Blackmun ventured "to predict that overruling
indicated his agreement with the this judicially contrived doctrine—or
proposition that “the Fourth Amend- limiting its scope to egregious, bad-
ment supports no exclusionary rule,” faith conduct—would inspire a surge
and Bivens v. Six Unknown Named of activity toward providing some
Agents, 403 U.S. 388, 91 S.Ct. 1999, kind of statutory remedy for persons
29 L.Ed.2d 619 (1971), where Chief injured by police mistakes or miscor.
Justice Burger stated in dissent: duct."

“[Tjho Exclusionary Rule does not But in both Stone nnd United States
Ineluctably flow from a desire to en- V. Janis, 428 U.S. 433, 96 S.Ct. 3021,
sure that government plays tle 49 L.Ed.2d 1046 (1976), the majority
‘game’ according to the rules. If an indicated its willingness to continue
effective alternative remedy is availa- to assume, despite the absence of
ble, concern for official observance of supportive empirical evidence, that
the law does not require adherence to the immediate effect of exclusion in
the exclusionry rule. Nor is it easy criminal trials is to deter future vio-

to understand how a court can be lations.
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Ch. 1 UNDER ATTACK § 1.2

by legal commentators.l Particularly in light of the Supreme Court’s
continued adherence for several years to its holding in Mapp v. Ohio,2
this matter might appear to be of academic interest only and unde-

serving of close attention here. Recent events, however, suggest that
this is not the case.

Some members of the Supreme Court have in recenc years ex-
pressed considerable disenchantment with the Fourth Amendment ex-
clusionary rule. In Bivens v. Six Unknown Named Agents,3 Chief
Justice Burger concluded in his dissent that the suppression doctrine
“is both conceptually sterile and practically ineffective in accomplish-
ing its stated objective.” In Coolidge v. New Hampshire,4concurring
Justice Harlan voiced the need to overhaul the law of search and sei-
zure and indicated he "would begin this process of re-evaluation by
overruling Mapp," while Justices Black and Blackmun separately as-
serted that "the Fourth Amendment supports no exclusionary rule.”
And in Stone v. Powell 5the Chief Justice iavored "overruling this ju-
dicially contrived doctrine,” while Justice White announced he was
prepared to "join four or more other Justices in substantially limiting
the reach of the exclusionary rule.” Such expressions have led some
to conclude that the Court is now prepared to abandon or at least
modify tho exclusionary rule,® and not surprisingly advocates before

the Court have now been emboldened to mount an attack upon the
exclusionary ruled

In the discussion which follows, an effort has been made initially
to set aside those anti-exclusionary rule arguments which are clearly
without substance or which are misdirected at the suppression doc-

1 for a useful survey of tills litera-
ture, see Comment, G5 J.Cri'n.L. & C.
373 (197-1). Mere recent commentary
includes S. Schlcsinger, Exclusionary
Injustice (1977); Geller, Enforcing
tlie Fourth Amendment: The Exclu-
sionary Rule nnd Its Alternatives,
1975 Wash.U.L.Q. G21; Miles, Decline
of the Fourth Amendment: Time to
Overrule Mapp v. Ohio, 27 Cnth.U.L.
Rev. 9 (1977).

2. 307 US. G3 81 S.Ct. 1681, G L.Ed.
2d 10SI (19GI).

103 U.S. 388, 91 S.Ct. 1999, 29 L.
lid.2d G19 (1971).

4103 US. --13 91 S.Ct. 2022, 29 I.
I'd 2d 5 M (|971).

& -128 U.S. -165, 9G S.Ct. 3037, -19 L.
Id.2d 10C7 (197G).
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United States v. Acosta, 501 F.2d
1330 (5th Cir. 197-1) (dissenting opin-
ion); Orrlcer v. Erickson, -171 F.2d
120-1 (8th Cir. 1973) (concurring opin-
ion).

In California v. Krivda, -109 U.S. 33,
93 S.Ct. 32, 31 L.Ed.2d 45 (1972),
where the Court did not ronch the
merits because of uncertainty as to
whether tho California Supreme
Court had based its decision upon nn
interpretation of the Fourth Amend-
ment, the State of California nnd
amici curiae (Americans for Etn-divo
Law Enforcement, International Asso.
ciation of Chiefs of Police, Stale of
Illinois) argued in favor of abandon-
ment or alteration of the exclusion-
ary rule.



§ 1.2 THE EXCLUSIONARY RULE Ch. 1

trine rather than other aspects of the criminal justice system. This
makes it possible to focus more clearly upon the question of deter-
rence, the most frequent arena of debate on the exclusionary rule.
There follows an assessment of extant proposals for replacing or lim-
iting the Fourth Amendment exclusionary sanction.

(a) Clearing the underbrush. Professor Allen has aptly noted
that debate on the exclusionary rule is “more remarkable for its vol-
ume than its cogency.”K This is true to no small extent because ex-
traneous matters have often been brought into the debate. It is well,
then, to begin by identifying and putting aside those arguments
which do not contribute to resolution of the ultimate question wheth-
er the exclusionary rule should be either abandoned or modified.

One such contention, which was very much in vogue immediately
after the Majrp decision, is that the exclusionary rule “handcuffs™ the
policejn the enforcement oLthe criminal law. Totally apart fromTthe
fact that evidence offered to support this conclusion, namely, statis-
tics of “crime waves" following adoption of the exclusionary rule,
cannot really be taken to establish the fact that use of the exclusion-
ary rule results in more crime,u this argument is misdirected. The
fallacy of this argument was clearly established many years before
the Mapp decision by then Senator Robert F. Wagner:

Finally, 1 have no fear that the exclusionary rule will handi-
cap the detection or prosecution of crime. All the arguments
that have been made on that score seem to me properly directed
not against the exclusionary rule but against the substantive
guarantee itself. The exclusion of the evidence is only the sanc-
tion which makes the rule effective. It is the rule, not the sane-
tion, which imposes limits_onJ.hc_ODeral:r>n of the police. If the
‘rule is obeyed as it should be, and as we declare it should be.
there will be no illegally obtained evidence to be excluded by the'
operation of the sanction.

Jt seems to me ijmwsisteflLIQ..chailenge,thej?xclusionary
rule on the groutKl that it will hampeilLthe police, while making
no challenge to !'he fundamental rules to which, the police are re-_
giifred to'conform. If those rules, defining the scope of the
seafch'TviIncliTnay lie made without a warrant and the scope of a
search under a warrant are sound, there is no reason why they

<4- should be violated or why a prosecuting attorney should seek to
avail himself of the fruits of their violation. If those fundamen-
tal rules are open to challenge * < * the burden is on those

8. Allen, Federalism nnd tlie Fourth 9 The “crime wave" statistics are ef-
Amendment. A Requiem for Wolf, fectivel?/ demolished In Kamisar, Pub-
1981 Sup.Ct.Rov. 1,33. lic Safety v. Individual Liberties:

Some “Facts" and “Theories," 53 J.
CrimL.C. APS. 171 (19G2)
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who challenge them to specify the modifications they deem to be
desirable. | think that is a far better course than to object to
e * * the one sanction which will give the constitutional pro-
vision, however it is defined, genuine meaning.10

The nature of the exclusionary rule is such that it makes the
cost of honoring the Fourth Amendment apparent. As Professor Ka-
plan has observed, “by definition, it operates only after incriminating
evidence has already been obtained” and thus “flaunts before us the
costs we must pay for fourth amendment guarantees."ll But it is not
correct that the cost is attributable to the exclusionary rule. Those
who drafted the Fourth Amendment may not have specifically con-
templated the exclusionary sanction, but surely they expected the
command; of the Amendment to be adhered to. “To the extent that
the police obey the constitutional commands, the community foregoes
such advantages as it might enjoy from evidence that can only be ob-
tained illegally.”2 It may fairly be said, then, as Justice Traynor
once observed, that the cost argument was rejected when the Fourth
Amendment was adopted.13

Another complaint which has been lodged against the exclusion-
ary rule is that it only comes to the aid of the guilty and does noth-_.
ing to protect the Fourth Amendment rights of the innocent.i4 The
Fourth Amendment exclusionary rule, it has been said, is “more vul-
nerable" to this complaint than exclusionary rules concerning confcs-
sir'. or eyewitness identification, for "physical evidence is no less re-
liable when illegally obtained,"” while the other exclusionary rules
concern evidence "of doubtful reliability."15 But, even apart from the
erroneous assumption that all of those who have occasion to move for
the suppression of evidence are “guilty," this argument mispcrcoives
the function of tho exclusionary rule. While the most immediate and
direct consequence of exclusion may be to benefit an individual de-
fendant who might otherwise have been convicted, this is hardly the
ultimate goal of the exclusionary rule. As the Supreme Court noted
in EIKins v. United States,I' "The rule is c.Undated to prevent, not

10. Record of the N.Y. State Const’l 14. Plumb, lllegal Enforcement of the
Convention 559-GO (1938), quoted in L&W, 24 Cornell L.Q. 337, 371 (1939);
Allen, The Wolf Case: Search and. Taft, Protecting the Public From

Seizure, Federalism, nnd the Civil Mapp v. Ohio Without Amending the
Liberties, 45 Ill.L.Rev. 1, 19 n. 5G Constitution, 50 A.B.AJ. 815, B81G
(1950). (19G4).

11. Kaplan, The Limits of the Exclu- 15. Oaks, Studying the Exclusionary
sionary Rule, 2G Stan.L.Rcv. 1027, Rule in Search and Seizure, 37 U.
1037 (1974). Chi.L.Rev. GG5, 737-38 (1970).

12, Allen, supra note 8, nt 10 3G4 U.S. 20G, 80 S.Ct. 1437, 4 1I.

2d 1GG9 (1960).
13 People v. Cahnn, 44 Cal.2d 434,

282 P.2d 905 (1955).
23
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_to repair.*" Or, as Justice Traynor put it: “The objective of the ex-
clusiojTarv rule is certainly not to compensate the.defendant for the
past wrong done to him any more than it is to penalize__th£ officer for
the past wrong he has done. The emphasis is forward." * Thus, as
one commentator has noted:

The critics forget that neither the rule nor the fourth amendment
exists to protect the criminal in whose case the rule is applied.
Both exist to protect society—all those citizens who never break
laws more serious than those prohibiting overtime parking.
m * * Narrowly viewed, the exclusionary rule is very unat-
tractive, because in the vast majority of cases in which it is ap-
lied the immediate result is to free an obviously guilty person.
ut the guilty defendant is freed to protect the rest of us from
nlawful police invasions of our security and to maintain the in-
grity of our institutions. Thus to suggest that the exclusion-
ary rule fails to aid the innocent or that society rather than the
policeman suffers for the policeman’s transgression is nonsense.
The innocent and society are the principal beneficiaries of the
exclusionary rule.™

To say that the "emphasis is forward,” of course. is merely t*
stress the deterrence function of the exclusionary rule, "he signifi-
cance of the question which many havo raised as to whether the ex-
clusionary rule does in fact deter will be considered momentarily.
Here, however, it will suffice to note the irrelevance to the exclusion-
ary rule debate of one particular facet of the no-detcrrence argument,
namely, that which focuses upon police ignorance of tho procedures
which must be followed in order to comply with the Fourth Amend-
ment. The contention under consideration here has been stated thus-
ly by Professor Oaks:

To be an effective general deterrent the sanction and the reasons
for the sanction must be communicated 10 the target population.
There is reason to believe that the channels of communication
between police arid courts and prosecutors are such as to mini-
mize the deterrent effect of the rule. * * * The deterrent ef-
fectiveness of the exclusionary rule is also dependent upon
whether the arrest and search and seizure rules that it is sup-
posed to enforce are stated with sufficient clarity that they can
be understood and followed by common ordinary police officers.
* # * Though undoubtedly clear in some areas of police be-
havior, the rules are notoriously complex in others.10

17. Trnynor, Mapp v. Ohio nt Large in Limits of Lawyering, 48 Ind.L.J. 329,
the Fifty States, 1902 Duke L.J. 319. 330-31 (1973).

335.
19. Oaks, supra note 15. nt 730-31.

18. Dworkin, Fact Style Adjudication See also Burger, Who Will Watch the
and me Fourth Amendment: The Watchman?, 14 Am.U.L.Rev. [, 931
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| do not question for a moment that Fourth Amendment stan-
dards are often lacking in clarity and that often they have not been
effectively communicated to the police. | have noted elsewhere, as
have others, that this is justifiably a matter of serious concern and
that consequently there is a compelling need for courts to state
Fourth Amendment requirements more simply and clearly and for
more effective lines of communication to the police to be established.2
But, to say that “the law of search and seizure and the law of ar-
rest are filled with technicalities and inconsistencies ¢ ¢ ¢ goes
to the content of the rules rather than to the remedy.Similarly,
to say that more is required in terms of police education is to state a
need which would exist whether or not there were an exclusionary
rule. That is, the desire for greater clarity in the rules and for more
effective communication of the rules to the police can only be ex-
plained on the ground that we wish to minimize the risks of inadvert-
ent and unintentional police violations of the commands of the
Fourth Amendment. To suggest that this objective would somehow
vanish if the exclusionary rule were abandoned is to concede the
force of the warning in Weeks v. United States2 that without the
suppression doctrine the Fourth Amendment would be no more than
"a form of words.” \

(b) The matter of deterrence. Chief Justice Eurger asserted in
his Bivens dissent that the hope that the Fourth Amendment could be
enforced “by the exclusion of reliable evidence from criminal trials
was hardly more than a wistful dream.” In concluding that the sup-
pression doctrine “is both conceptually sterile and practically ineffec-
tive in accomplishing its stated objective" of deterrence, he relied
heavily upon the conclusion that “there is no empirical evidence to
support the claim that the rule actually deters illegal conduct of law
enforcement officials." In support of the latter conclusion, the Chief
Justice made reference to a very thorough and useful study conduct-
ed by Professor Oaks, in which he subjected to critical examination
"tho largest fund of information yet assembled on the effect of the
exclusionary rule."2 However, it is well to note that the charateriza-

(115G); Wright, Must the Criminal LaFave, Improving Police Peiform-

Go Free if the Constable Blunders?, anco Through the Exclusionary Rule

50 Tex.L.Rev. 736,737 (1972). —part jj; Defining the Norms nnd
20. Dworkin, supra note 18; LaFave g -(rler%Ig;ng the Police, 30 Mo.L .Rev. 560

Remington, Controlling the Police: k

The Judge’s Role in Making and Re- 2i. Paulsen, The Exclusions. Rule

viewing Law Enforcement Decisions, and Misconduct by the Polirc, 52 J.

G3 MiIch.L.Rcv. 987 (1965); LaFave,Crim.L.C. & P.S.255,256 (1961).

Improving Police Performance 22 232 us 3g3>34sa 30, HASL d
through the exclusionary Rule—Part 652

1 Current Police and Local Court

Practices. 30 Mo.L.Rev. 391 (1965); 23. Oaks, supra note 15, at 709.
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tion by the Chief Justice of Oaks’ conclusion is less than complete;
Oaks reached the conclusion that these data “fall short of an empiri-
cal substantiation or refutation of the deterrent effect of the exclu-
sionary rule.”24 That is, it has not been clearly established that the
exclusionary rule does deter, or that it does not.

It is more precise, perhaps, to say that we do not have an "effec-
tive quantitative measure of the rule’s deterrent efficacy,”” lor there
is some evidence available as to when the exclusionary rule does not
deter and also some evidence indicating that it sometimes do ;s deter.
As to the former, there exists hard evidence, based upon empirical re-
search into police practices,” which clearly demonstrates the correct-
ness of the observation in Terry v. Ohio27 that the exclusionary rule
"is powerless to deter invasions of constitutionally guaranteed rights
where the police either have no interest in prosecuting or are willing
to forego successful prosecution in the interest of serving some other
goal.” Illustrative are “arrest or confiscation as a punitive sanction
(common in gambling and liquor law violations), arrest for the pur-
pose of controlling prostitutes and transvestites, arrest of an intoxi-
cated person for his own safety, search for the purpose of recovering
stolen property, arrest and search and seizure for the purpose of
‘keeping the lid on’ in a high crime area or of satisfying public outcry
for visible enforcement, search for the purpose of removing weapons
or contraband such as narcotics from circulation, and search for
weapons that might be used against the searching officer." 28

The evidence tending to show that the exclusionary rule oes de-
ter is, by comparison, of a "softer” variety, but most likely this is in-
evitably sc. As Professor Wright has noted: "With t.ne Exclusionary
Rule, as with capital punishment, the occasions on which the deter-
rent effect has failed are easy to see. It is more difficult to measure
the occasions on which the deterrent has been successful.”2' That
the exclusionary rule has had a deterrent effect upon the police is
certainly suggested by such post-exclusionary rule occurrences as the
dramatic increase in the use of search warrants where virtually none-
had been used before,3"' stepped-up efforts to educate the police on the
law of search and seizure where such training had before been vir-

24.  Ibid. (Emphasis added.) 27. 392 U.S. 1, 88 S.Ct. 1S68, 20 L.Ed.

2d 889 (1968).
25. Allen, supra note 8, at 34.

28. Oaks, supra note 15, at 721-22.
26. W. LaFave, Arrest chs. 21-25

(19G5); J. Skolnick, Justice Without 29, Wright, supra note 19, at 739.

Trial ch. 10 (1966); L. Tiffany, D.

Mcintyre & D. Rotcnbcrg, Detection 30. See Milner, Supreme Court Effec-
of Crime ch. 13 (1967); LaFave & tiveness and the Police Orgn li/.ntion,
Remington supra note 20; LaFave, 36 Law & Cantcmp. Prob. 467, '75
supra note 20. (1971).
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Ch. 1 UNDER ATTACK § 1.2

tually nonexistent,3l and the creation and development of working re-
lationships between police and prosecutors to ensure the obtaining of
evidence by means which would not result in its suppression.3 More-
over, if the assertions of police spokesmen, stated by way of com-
plaint, that the police have been “handcuffedl by the exclusionary
rule are taken seriously, they can only be taken as an acknowledg-
ment that the police are deterred by the exclusionary sanction.3
“There would be little reason to complain of the substantive rules un-
less the exclusionary rule made them relevant to police action.” #

Despite the lack of hard evidence proving deterrence and of a
sound quantitative measure of the extent of deterrence, it is not irre-
sponsible to suggest (i) that the hard evidence the rule does not deter
under certain circumstances fails to “demonstrate the absence of all
deterrent potential”35; and (ii) that a significant amount of deter-
rence may be assumed from the fact that “conviction of offenders re-
mair- obviously an important objective of polir -ctivity.”30 But the
Chief Justice does not concede even this much in Bivens. Although
lacking empirical evidence on his side of the issue, he finds evidence
of nondeterrence in the nature of the exclusionary rule—the fact that
it “does not apply any direct sanction to the individual official whose
illegal conduct results in the exclusion of evidence.” And should this
evidence not be deemed convincing, it is of no consequence, for in
light of the "high price” which the exclusionary rule extracts the
burden is on its proponents to make a “clear demonstration" of its
efficacy.33

The latter point has been effectively answered by Professor
Dworkin:

Obviously, the assignment of the burden of proof on an issue
where evidence does not exist and cannot be obtained3 is out-
come determinative. The Chief Justice’s assignment of the bur-
den is merely a way of announcing a predetermined conclusion.
* * e« The deterrent efficacy of the exclusionary rule can be
evaluated without resort to the notion of burdens of proof. If all

3. See Kamisar, supra note 9, at 37. To the same effect is Wright, su-
179-82. pra note 19, nt 742.

32, Ibid. 38. Allen, i pra note 8 nt 34, notes

, thnt it 'i\l t“an egsy matter to de-
33. Kamisar, Wolf and Lustig Ten vjse method- to produce a persuasive

Years later: [lllegal State Evidence empirical demonstration” on thfc Is-

in State and federal Courts, 43 suc despite the useful suggcs-
Minn.L.Rcv. 1083, 1150-57 (1959). (jOns for empirical research set out in
'4 Paulsen, supra note D1, at 202. thcosupra nm@tfﬁﬁ Itq '§n|ﬁ3U\98
33. Allen, supra note 8, at 39. measure is possible.
3. Ibid.
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laws which are justified wholly or partly on the ground that they
deter undesirable conduct had to be justified by showing that
they actually do deter, very little of the criminal law, at least,
could meet the test. Deterrence is partly a matter of logic and
psychology, largely a matter of faith. The question is never
whether laws do deter, but rather whether conduct ought to be
deterred * # V9

Moreover, the Chief Justice's notion that there can be no deter-
rence absent a "direction sanction to the individual officer” is in er-
ror. No one, Professor Amsterdam has noted,

has ever urged that the exclusionary rule is supportable on this
principle of "deterrence.” It is not supposed to "deter" in the
fashion of the law of larceny, for example, by threatening pun-
ishment to him who steals a television set—a theory of deter-
rence, by the way, whose lack of empirical justification makes
the exclusionary rule look as solid by comparison as the law of
gravity.

e Rather, the exclusionary rule is designed to operate in the
manner of the procedure now being used in some appliance
stores with the encouragement of police authorities; branding
the social security number of the purchaser into the chassis of
new television sets in order to make them less attractive as ob-
jects of larceny by diminshing their resale value in the hands of
anyone but the true owner. Of course a branded television set
may nonetheless be stolen by someone who does not notice it is
branded, or who thinks that he can sell it even with the brand,
or who simply wants to watch the Superbowl on it. But at least
tho effort to depreciate its worth makes it less of an incitement
than it might be. A criminal court system functioning without
an exclusionary rule, on the other hand, is the equivalent of a
government purchasing agent paying premium prices for evi-
dence branded with the stamp of unconstitutionality.4'

For these reasons, the argument that the "exclusionary rule
should be abandoned”" for want of proof of its deterrent efficacy de-
serves to be rejected. This conclusion is also supported by other con-
siderations. For one thing, the exclusionary rule "assures a great
deal of judicial attention"45 to questions concerning police practices,
which is essential to a comprehensive and clear statement of Fourth
Amendment standards. If an uppellate court receives but a few cas-
es, "the bits or slices or splintc.s which are cast up may be too frag-

30. Dworkin, supra note IS, nt 332-33. 41. As made In the Stnte of Cnlifor-
nin's brief nt p. 42 In the Krlvda

40 Amstcrdr.m, Perspectives on the case; see note 7 supra.

Fourth Amendment, 38 Minn.L.Rcv.
349, 431-32 (1974). 42. Paulsen, supra note 21, nr 2GO0.
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mentary to yield a proper picture or to allow the shaping and joining
of complementary hubs and spokes and rims to form a doctrinal
wheel.”*1 But if the court receives "a related group of cases in a se-
ries,” then “the court will see more, learn more from the series; the
court will begin to see in the round rather than the flat, and to gain
some understanding of the whole in action.”44 Experience has shown
that the exclusionary rule has provided an essential stimulus to the
judicial elaboration of Fourth Amendment requirements.4” This task
could not be effectively continued if the exclusionary rule were
abandoned.

Finally, it is well to keep in mind Professor Tiffany’s caution
that in considering the question of whether the exclusionary rule
should be abandoned it is

important to distinguish between the functional and symbolic im-
pact of a rule designed to control behavior. From a functional
perspective, the Mapp rule may be a failure. It need not follow
that the rule should be changed if one can find in it sufficient
symbolic worth. The question may be put this way: w .ld re-
versal of the rule place us in a position that is substantially sta-
tus quo ante? * * * |t has been traditional when discussing
the exclusionary rule to [ask]: Does the rule work? But at this
point that may be the wrong question. Instead, the central ques-
tion rnuy now be this: how would the police react if the Supreme
Court overruled Mapp v. Ohio? 4

The point did not escape Chief Justice Burger, for in his Bivens dis-
sent he warned against overruling Mapp in the absence of some "mean-
ingful alternative” lest "law enforcement officials were suddenly to
gain the impression, however erroneous, that all constitutional re-
straints on police had somehow been removed—that an open season on
‘criminal’ had been declared.” 18

JS. K. Llewellyn, The Common Law

The many barriers to recovery hove
Tradition—Deciding  Appeals  2C3

severely limited the number of ap-

<IDGO). peals, nnd the defenses available arc
, such that an explicit statement of ar-
ol Ibid. rest nnd search norms is seldom re-

quired, Moreover, the civil suit con-
text of the case may dive t the appel-
late court from ‘the question of
v'hether the police conduct was prog-
er to that of whether it is fair to su
ect tho errant officer to personal lia-
app in ility." LaFave, supra note 20, nt

those Jurisdictions which had not 581'_ .
adopted the exclusionary rule on 47. Tiffany, Judicial Attempts to Con-

5. As to the California experience, see
Traynor, supra note 17, at 323; as
to the lllinois experience, see La-
Favc, supra note 20, at 580-81 n. G3.

46. The situation would then e like
that which existed prior to

thcir own, w.icie appellute courts re-
ceived arrest and search issues "only
when an appeal wns. taken from a
tort action against a police officer.

29

trol the Police, Current History, July,
171, pp. 13,52,

48.  But later, concurring in Stone v.
Powell, 428 U.S. 405, 00 S.Ct. 3037,
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A majority of the Supreme Court has declined to abandon the
exclusionary rule on the no-deterrence theory, stating in Stone v.
Powell40:

Despite the absence of supportive empirical evidence,3 we have
assumed that the immediate effect of exclusion will be to dis-
courage law enforcement officials from violating the Fourth
Amendment by removing the incentive to disregard it. More im-
portantly, over the long term, this demonstration that our socie- /
ty attaches serious consequences to violation of constitutional
rights is thought to encourage those who formulate law enforce-
ment policies, and the officers who implement them, to incorpo-
rate Fourth Amendment ideals into their value system.

We adhere to the view that these considerations support the
implementation of the exclusionary rule at trial and its enforce-
ment on direct appeal of state court convictions.8 .

[

(c) Replacing tho exclusionary rule. Finding a “meaningful a
ternative” for the exclusionary rule is easier said than done. In
Mapp v. Ohio,3* it will be recalled, the Court concluded that “other
remedies have beenworthlessandfutile," and with this part of N
"there is little quarrel.” 3And,while it may betrue that the a
ment that nothing else works is hardly sufficient justification for i

—_—< e

50.

49 L.Ed.2d 1007 (1970), the Chief Jus-
tice indicated otherwise: "W ith the
passage of time, it now appears that
the continued existence of the rule,
ns presently implemented, inhibits the
development of rational alternatives.”

428 U.S. 405, 90 S.Ct. 3037. 49 L.
Ed.2d 1007 (1970).

In tho immediately preceding case,
United States v. Janis, 428 U.S. 433,
90 S.Ct. 3021, 49 L.Ed.2d 1040 (1970),
the Court noted thut:

"although scholars have attempted to
determine whether the exclusionary
rule in fact docs Imve nny deterrent
effect, each empirical study on the
subject, in its own way appears to be
flawed. It would not be appropriate
to fault those who have attempted
empirical studies .for their lack of
convincing data. The number of var-
iables is substantial, nnd many can-
not be measured or subjected to ef-
fective controls. Record-keeping be-
fore Mapp was spotty nt best, f»rd
tlius severely hampers beforu-am .

30

51.

52.

cr studies. Since Mapp, of course,
all possibility of broad-scalc con-
trolled or even semi-controlled com-
parison studies has been eliminated.
'Response’ studies are hampered by
the presence of the respondents' in-
tercsts. And extrapolation studies
are rendered highly inconclusive by
the changes in legal doctrines and
police-cltizen relationships that have
taken place in the 15 years since
Mapp was decided."

But the Court, holding that
Fourth Amendment claims of state
prisoners could not ordinarily be re-
viewed on federal habeas coq..
refused to accept "the dubious
sumption that law enforcement
thoritics would fear that federal ha-
beas review might reveal flaws in a
search or seizure that went undetect-
ed at trial nnd on appeal.”

307 U.S. iM3, 81 S.Ct.
Ed.2d 1081 t 1901).

1084, 0 L.

53. Wright, supra note 19, at 738.
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adopting the exclusionary rule,3l it is good reason for maintaining a
healthy skepticism about any proposal to abandon the exclusionary
rule in favor of some other supposed remedy.

Consider, for example, the suggestion made by the Chief Justice
in Bivens that Congress might enact a statute with the following
components: (a) a waiver of sovereign immunity as to the illegal
acts of law enforcement officials committed in the performance of as-
signed duties; (b) the creation of a cause of action for damages sus-
tained by any person aggrieved by conduct of governmental agents in
violation of the Fourth Amendment or statutes regulating official
conduct; (c) the creation of a tribunal, quasi-judicial in nature or
perhaps patterned after the United States Cujlrt of Claims, to adjudi-
cate all claims under the statute; (d) a provision that this statutory
remedy is in lieu of the exclusion of evidence secured for use in crim-
inal cases in violation of the Fourth Amendment; and (e) a provision
directing that no evidence, otherwise admissible, shall be excluded
from any criminal proceeding b .cause of violation of the Fourth
Amendment. He added that st' res would thereafter "develop their
own remedial systems on the federal model.”53

On what basis should one judge this or any other propos*?d sub-
stitute for the exclusionary rule? | find wholly satisfactory the rec-
ommendation of Professor Oaks that

the exclusionary rule should not be abolished until there is some-
thing to take its place and perform its two essential functions. If
constitutional rights are to be anything more than pious pro-
nouncements, then some measurable consequence must be attach-
ed to their violation. It would be intolerable if the guarantee
against unreasonable search and seizure could be violated without
practical consequence. It is likewise imperative to have a

cal procedure by which courts can review alleged violations of con-
stitutional rights and articulate the meaning of those rights.
The advantage of the exclusionary rule—entirely apart from any
direct deterrent effect—is that it provides an occasion for judi-
cial review, and it gives credibility to the jonstitutional
guarantees.8

51 Kaplan, supra note Il, at 1032. unit would be liable in tort and the
officer would be discharged 01l proof

of an intentional violation or subjcct-
D See also Levin, An Alternative to cti to a monetary penalty on proof of

t 0 Exclusionary Rule for Fourth n reckless or grossly negligent viola-
Amendment Violations, )8 Judicature tion,

"j M974), proposing n "Joint Liability
Plan" whcreunder the governmental 5G. Oaks, supra note 15, nt 75G.
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Under this test, the proposed statute would hardly be a suitable
replacement for the exclusionary rule. This conclusion is supported
by the following considerations:

(1) While abrogation of sovereign immunity and creation of a
fair tribunal arguably might overcome two of the longstanding im-
pediments to the effectiveness of the tort remedy, in the absence of a
prospect of a significant recovery there would be no incentive to un-
dertake proceedings to collective damages for violation of Fourth
Amendment rights. As one commentator has noted, the victim of a
police violation of Fourth Amendment rights is likely to lack the
“aura of respectability” needed to recover a significant amount for
injury to feelings and reputation.57

(2) For this reason and others, it will be difficult for a potential
plaintiff to obtain effective legal representation. Professor Amster-
dam properly asks: “Where are the lawyers going to come from to
handle these cases for the plaintiffs?”™ One of the great virtues of
the exclusionary rule is that Fourth Amendment violations are regu-
larly brought to light; the accused “has a motive to challenge the po-
lice overreaching” and he “need not resort to another proceeding or
hire another lawyer.”B9 But what “would possess a lawyer to file a
claim for damages <« <« * in an ordinary search-and-seizure
case?"(0 :

(3) Particularly if the Fourth Amendment tort action in pursued
infrequently and does not result in substantial recoveries, there is no
reason to believe it will act as an effective deterrent, it was noted
earlier that the criticism that the exclusionary rule "does rot apply
any direct sanction to the individual official" takes too narrow a view
of deterrence, as suppression of illegally obtained evidence withdraws
an incentive to violate the constitution. But if the exclusionary rule
js abandoned, so that the inducement to violate is restored, it is to be
doubted that this inducement will be overcome by the prospect of re-
covery from the governmental unit. It has been argued, of course,
that “a community which pays the bill will not long tolerate habitual
lawlessness."0l But as yet there has been “no showing that either en-

57. Comment, G3 J.Crim.L.C. & P.S. length of skid marks in his personal
25G, 2G3 (1972). injury cases’ The gratitude of his
client when his filing of the claim

Amsterdam, supra note 40, at 430. causes the prosecutor to refuse a

Icsser-includcd-offcnse plea or to
charge priors or to pile on ‘cover
GO. Amsterdam, supra mtc 40, at 430, charges? The opportunity to rcpre-
continuing: "Tlie prospect of a share sent his client without fee in these
in the substantial damages to be ex- resulting criminal matters?"
pected? The chance to earn a rcj. j-
tation as a police-hating lawyer, so 61. Hall, Tlie Law of Arrest in Rein-
that h<; can no longer count on tion to Contemporary Social t’rob-
straighc testimony concerning the lems, 3 U.Chi.L.Rov. 315, 373 (193G).
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Ch. 1 UNDER ATTACK § 1.2

larged liability or indemnity has realized the expectation that govern-
ment agencies exposed to this prospect of liability would take steps to
minimize their risk by effectively reducing police mishehavior.”d As
one commentator has noted, if “the compartmentalized structure of
law enforcement machinery prevented the frustrated prosecutor from
putting effective pressure on the police to curb their illegal practices,
it seems just as likely that the same compartmentalization will pre-
vent the taxing authorities from putting effective pressure on the
police.”™ e

(4) The “violate now and pay later"0l character of the tort reme-
dy makes it ineffective both as a deterrent and a means of giving
credibility to Fourth Amendment rights. As Professor Dellinger has
observed:

In essence, by disallowing in all cases the use of the exclu-
sionary rule to suppress evidence gathered in violation of the
fourth amendment, the Chief Justice’s proposal would permit the
government to buy itself out of having to comply with constitu-
tional commands. To abolish the exclusionary rule and replace
it with an action for dai '.ages against the governmental treasury
is to have the law speak with two voices. * 0 <« However one
resolves the question of whether a valid contract creates a nor-
mative duty or merely presents an option to breach and pay
damages, it is inconsistent with a constitutional system to view
duties imposed by basic guarantees in the latter way. * *
The fourth amendment does not grant the government the dis-
cretion to decide whether the benefits of infringing the public’s
right to be protected from unreasonable searches and se zures
are worth some expenditure of the public’s funds; the lanpxiage
of the amendment is an affirmative command. It is therefore
doubtful that the substitution of a claim against the government
for the exclusionary rule in all cases would provide equally effec-
tive vindication of the constitutional interests thus protected, and
it is therefore doubtful that such a substitution would be consti-
tutionally valid.(6

(5) Finally, replacement of the exclusionary rule with a tort
remedy to be pursued before a special tribunal would have the unfor-
tunate consequence of effectively withdrawing from the Supreme
Court and other appellate courts the important function of spelling
out police authority under tho Fourth Amendment. One of the vir-
tues of the exclusionary rule, as noted above, is that it provides *he
highev courts with a sufficiently steady diet of Fourth Amendmt it

62.37('.iks, supra note 15, at 073-74 n. 64, Paulsen, supra note 21, at 2C1.
' 65.
G3. Comment, supra note 57, at 264.  The Constitution as a ?Wod, 85
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issues to make possible a meaningful shaping of constitutional stan-
dards governing arrest and search. That process of giving content to
the Amendment which occupies “a place second to none in the Bill of
Rights™'%is too important to be shunted off upon a special tribunal in
the nature of a court of claims. Maoreover, experience has shown
that tort litigation is not a meaningful context within which to devel-
op constitutional doctrine on arrest and search.®7

(d) Limiting the exclusionary rule to “substantial” or “knowin
violations. Yet another objection to the exclusionary rule voiced by
the Chief Justice in Bivens, which has also been made by other com-
mentators with some frequency,8is that it

has increasingly been characterized by a single, monolithic, and
drastic ; dicial response to all official violations of legal norms.
Inadve. ¢:nt errors of judgment that do not work any grave in-
justice will inevitably occur.under the pressure of police work.
These honest mistakes have been treated in the same way as de-
liberate and flagrant Irvine-type6 violations of the Fourth
Amendment. * o o

I submit that society has at least as much right to expect
rationally graded responses from judges in place of the universal
"capital punishment” we inflict on all evidence when police error
is shown in its acquisition.

He cited by way of illustration a provision from the Model Code of
Pre-Arraignment Procedure which, in its latest form, provides that a
motion to suppress is to be granted only if the court finds that viola-
tion to be “substantial,” to be determined from consideration of all
the circumstances, including:

(a) the extent of deviation from lawful conduct;
(b) the extent to which the violation was willful;
(c) the extent to which privacy was invaded;

6G Harris v. United States, 331 U.S. Growing Disillusionment with the Ex-
115, G7 S.Ct. 1098, 91 L.Ed. 1399 clusionary Rule, 25 Sw.L.J. 573, 584-
(1917) (Frankfurter, J., dissenting). 85 (1971); Wright, supra note 19, at

743—5, Comment, 46 Fordham L.

07. See note 46 supra. This would be
Rev. 139 (1977)

less so if the various common law
defenses were not available when the g9, The reference is f> Irvine v. Cali-

objective is recovery from the gov- fornia, 347 U.S. 128, 74 S.Ct. 381, '98
ernment rather than personal liability L.Ed. 561 (1954), a prc-Mapp case In
of the urresting or searching officer, which the Court declined to suppress
but it is unclear that this is a part of evidence obtained by repeated illegal
the proposal mudc by the Chief Jus- entries into petitioner’s home, first to
tice. install a secret microphone nnd then
68. Friendly, The Bill of Rights as a to move it into tho bedroom, In order
Code of Criminal Procedure, 53 Cnl- to listen to the conversations of the
if.L.Rev. 929, 951-53 (1965); Wingo, occupants.
34
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(d) the extent to which exclusion will tend to prevent viola-
tions of this Code;

(e) whether, but for the violation, the things seized would
have been discovered; and

(f) the extent to which the violation prejudiced the moving
party’s ability to support his motion, or to defend himself in the
proceeding in which tho things seized arc sought to be offered in
evidence against him.7

Similarly, Justice White, dissenting in Stone v. Powell,71 ex-

pressed the view that the exclusionary rule

should be substantially modified so as to prevent its application
in those many circumstances where the evidence at issue was
seized by an officer acting in the good-faith belief that his con-
duct comported with existing law and having reasonable grounds
for this belief. These are recurring situations; and rccurringly
evidence is excluded without any realistic expectation that its ex-
clusion will contribute in the slightest to the purposes of the rule,
even though the trial will be seriously affected or the indictment
dismissed. * * *

When law emorcement personnel have acted mistakenly, but
in good faith nnd on reasonable grounds, and yet the evidence
they have seized is later excluded, the exclusion can have no de-
terrent effect. The officers, if they do their duty, will act in
similar fashion in similar circumstances in the future; and the
only consequence of the rule as presently administered is that
unimpeachable and probative evidence is kept from the trier of
fact and the truth-finding function of proceedings is substantially
impaired or a trial totally aborted.

At first blush, such proposals would seem to have considerable

appeal. If the objective is deterrence, would it not be enough "if the
police were denied the fruits of activity intentionally or flagrantly
illegal"?7- And do not the government profit and judicial taint argu-

70.

Model Code of Pre-Arraifinmont section, nt p. 5G5, asserts that “the

Procedure 5SS 200.2(1) (Proposed Of- constitutional issue itself mny tic of-
ficial Draft, 1975). Another provi- fccted by the fuctor of substantial-
sion, 8§ SS 290.2(2), stntes that sup- ity."

pression shall nlso occur “if other- » ,
wise required by the Constitution of Fo' a" “pHcation and defense of the

the United States,” which some have M<°del Code position, secCoe. The
read as meaning that the *“substan- JU Substantially Test: Aflexible

ial" viola.ion limitation snot gpll- T 'Z [ "C*
le to Fourth Amendment %Ia— tim, 10 Ga.L.Rev. 1 (19/5).

tions; see brief of the American Civil /1. 428 U.S. 4G5 9G S.Ct. 3037, -19 L.
Liberties Union in the Krivda case, Kd.2d 10G7 (197G).

supra note 7, nt 10. But this is not

the case, for the commentary to this 72. Friendly, supra note G8, at 952.
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ments likewise lose considerable force when the officer was less cul-
pable? Although these are provocative inquiries, | find Professor
Kaplan’s brief against this proposal compelling. He says:

There are, however, basic problems with such a modification
of the rule. It would put a premium on the ignorance of the po-
lice officer and, more significantly, on t.he department which
trains him. A police department dedicated to crime control val-
ues would presumably have every incentive to leave its po'dcemen
as uneducated as possible about the law of search and seizure so
that u large percentage of their constitutional violations properly
could be labeled as inadvertent. Nor would it suffice further to
modify the rule and require that the police error be reasonable
as well as inadvertent. While such a standard would motivate a
police department to insure that its officers made only reason-
able mistakes, it. is hard to determine what constitutes a reason-
able mistake of law. Moreover, the exclusionary ride is already

"Held inapplicable where a policeman makes a reasonable factual
mistake.

There is a more serious problem with exempting searches
made through inadvertent errors of law from the exclusionary
rule. To do Su would add one more factfinding operation, and
an especially difficult one to administer, to those abcady re-
quired of a lower judiciary which, to be frank, has hardly been
very trustworthy in this area. It is difficult enough to adminis-
ter the current exclusionary rule, since police perjury can, and
often does, prevent accurate findings of fact. So long as lower
court trial judges remain opposed on principle to the sanction
they are supposed to be enforcing, the addition of another espe-
cially subjective factual determination will constitute almost an
open invitation to nullification at the trial court level. In order
to suppress evidence, the trial judge would have to find a deliber-
ate constitutional violation, and evidence of the officer’ state cf
mind would be generally difficult to come by apart from the offi-
cer’s self-serving and generally uncontradicted testimony. And
since the necessary finding requires proof that a policeman ac-
tually has engaged in a criminal act, the defendant’s burden of
proof would be increased, as a psychological or perhaps even as a
legal matter.™

37G-90 (1971); and debate on a simi-
lar proposal in S. 2G57, 92d Cong.,
1st Sess., before tbe AHA Mouse of

73.  Kaplun, supra note Il, nt 104*1—45.
See also Allen, supra note 8, at 3G,
Dworkin, s ora note 18, nt 332;

Note, Gl Geo.i. i. H53, 1450-G2 (1073);
debate on the AI.lI proposal in Pro-
ceedings of 4Hth Annual Meeting

Deleg..'cs, summarized in 59 A.B.A.J.
387-88 '1973) and 12 Crim.L.Rptr.
2429-31 (1973).
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As Justice Brennan pointed out in his dissent in United States v.
Peltier,’ the proposal to limit the exclusionary rule to knowing viola-
tions

suggests that instead of [a] single inquiry, district judges may
also have to probe the subjective knowledge of the official who
orders the search, and the inferences from existing law that offi-
cial should have drawn. The decision whether or not to order
suppression would then turn upon whether, based on that ex-
panded inquiry, suppression would comport with either the deter-
rence rationale of the exclusionary rule or “the imp* .utive of ju-
dicial integrity.” o o o

Other defects of today’s new formulation are also patent.
First, this new doctrine could stop dead in its tracks judicial de-
velopment of Fourth Amendment rights. For if evidence is to be
admitted in criminal trials in the absence of clear precedent de-
claring the search In question unconstitutional, the first duty of
a court will be to deny an accused’ motion to suppress if he can-
not cite a cas-i invalidating a search or seizure on identical facts.

(e) Limiting the exclusionary rule to other than *“serious cases.”
Professor Kaplan offers two counterproposals, one of which is that
the exclusionary rule "not apply in the most serious cases—treason,
espionage, murder, armed robbery, and kidnapping by organized
groups” except } .ihaps when “the violation of civil liberties were
shocking enough.”71 This limitation is said to be justified by "the po-
litical costs of the rule, the possibility of releasing serious and dan-
gerous offenders into the community, and the disproportion between
tho magnitude of the policeman's constitutional violation and the
crime in which the evidence is to bo suppressed.”f Moreover, it is
claimed that the result would be the develo,,.nent of more meaningful
Fourth Amendment limitations with respect to the investigation of
other than serious crimes: "Freed of the concern that the fourth
amendment doctrine they announce would later result in the release
of people guilty of the most serious crimes, judges would, be able to

interpret more fully and honestly the commands of the fourth amend-
ment in all the remaining cases.”7/

The wisdom of this proposal is to be doubted. It would seem
odd. indeed, to withdraw the exclusionary rule from those cases in
which, as far as can be determined,7' it has the greatest deterrent ef-

** 72 U.S. 531, 95 S.Ct. 2313, 45 L. 78. "Since in the policeman's hierarchy

u-d 374 (1975). 0f values, nrrest and subsequent con-
7 » victlon are more important the 'big-
suPra notc |« 10'16- gcr' the 'pinch," con pliance with the
‘4 Ibid. exclusionary rule seems contingent
upon this factor." J. Skolnick, supra

*x Id. at 1047. note 2G, at 228.
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feet. Nor does it appear correct to say, as Professor Kaplan assumes,
that in the investigation of serious offenses “remedies other than the
exclusionary rule may be effective.”'9 Certainly the restraint of po-
tential adverse public opinion, which generally plays a small part
with respect to searches as compared to other forms of police
illegality,8 is virtually nonexistent when the public believes the police
were directing their attention to those suspected of the most serious
offenses.81 Moreover as Kaplan acknowledges, there is the risk that
if the police were “freed from the constraints of the rule in the riKoi
serious cases” they “might actively encourage violation of the fourth
amendment.”"- This fear is justified by the pre-Mapp experience, as
reported by Professor Allen:

Some states sought to avoid the heavy costs involved in complete
acceptance or rejection of the exclusionary rule by holding the
rule applicable only to certain categories of offenses. The conse-
quences were predictable. The police, buing of a pragmatic turn,
tended to interpret the withdrawal of the rule in given offense
categories as a license to proceed in those areas without legal
restraint.83

() Limiting the exclusionary rule to institutional failures. Pro-
fessor Kaplan's other proposal is “to hold the exclusionary rule inap-
plicable to cases where the police department in question has taken
seriously its responsibility to adhere to the fourth amendment.”8
Proccdurally, this would mean that if, on a motion to suppress, the
judge found a search and seizure unconstitutional, it would then be
open to tne prosecution "to ask the judge for a further hearing on
the police department’s regulations, training programs, and discipli-
nary history.”8 The prosecution, to escape exclusion of the evidence,
would have to show "a set of published regulations giving guidance to
police officers as to proper behavior in situations such as the one un-
der litigation, a training program calculated to make violations of
fourth amendment rights isolated occurrences, and, perhaps most im-
portantly, a history of taking disciplinary action where such viola-
tions are brought to its attention.”8r

79. Kaplan, supra note 11, at 1047. 81. Woecstlcy, The Police: A Sociologi-
o . cul Study of Law, Custom nnd Moral-
80. This is because "illegal searches ( blisl)ed Ph-D. thesis,
arc typically less offensive to the dig- of Sodo| Univ. of Chicago,
nity of the citizenry and less often 1951)
characterized by violence and brutall- '
ty than arc illegal interrogatory prnc- ' kaplan, supra note Il, at 10-17.

ticos,"” .t/ 1 *hus arc "less likely to at- 83. Allen, supra note 8, at 36.
tract the interest of the press” or "to
arouse community 8pinion.” Kami-
sar, supra note 33, at 1008. See also 85. Id. at 1051.

Common.. 47 Nw.U.L.Rev. 493 (1952). g(, J Qt ,050_5,

34. Kaplan, sup[a note 11, at 1050.
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FEDERAL \s. STATE STANDARDS

This proposal deserves serious attention, for it is directed toward
the most desirable objective of prompt.'ng law enforcement agencies
to engage in careful self-study for the p’,rpose of producing clear and
comprehensive rules to govern day-to-day police practices.87 The dif-
ficult question, it would seem, is whether the proposal could be feasi-
bly implemented. While Kaplan asserts that the additional hearing
required "need not be very lengthy,”8 his other comments seem to
belie this, for each case would present a unique question as to wheth-
er there was compliance with respect to the particular practice
c’ allenged® at that particular time.9 Morever, it seems likely that
the objection Kaplan made to the proposed substantial violation limi-
tation is equally apropos here: “So long as lower court trial judges
remain opposed on principle to the sanction they are supposed to be
enforcing, the addition of another especially subjective factual deter-

mination will constitute almost an open invitation to p’ph'fication at
the trial court level.”d

§ 1.3 Federal vs. State Standards; Constitutional vs. Other Viu-
e lations ‘e

Ancljjsis
Subsec.
%a) Federal vs. state standards.
(b) Violation of state constitution, state or federal statute, court
rule, or administrative regulation.
(c) The remaining “silver platter".

87. On the desirability of police rule- Rule-making -nd the Police, 70 Mich.
making, sec K. Davis, Discretionary L.Rev. 659 (1972); Qui...,, The 1 ffect
Justice 52-161 (1969); K. Davis, Po- of Police Rulemaking on the Scope of

lice Discretion 98-138 (1975), ABA Fourth Amendment Rights, 52 J.Urb.
Sfmdards on The Urban Police Func- L. 25 (1974).

tion § 4.3 (1973); President’s Com-

mission on Ifaw E)nforcement and Ad- 8. Kaplan, supra note 11’ at 1051.
ministration of Justice, Task Force 80.
Report: The Police 18-21 (1967); Re-
port of National Advisory Comm’n on be sufficient but not those concerning
Civil Disorders 16-1-65 (1968); Am- electronic eavesdropping.” Id. at
sterdam, The Supreme Court and the 1053.

Rights of Suspects in Criminal Cases, Y

45 N.Y.U.L.Rcv. 785 (1970); Caplan, 90. [A]t least for the foreseeable fu-

"For example, the regulations gov-
erning on-the-street behavior might

The Case for Rulemaking by Law En- ture, the requirements upon police
forcement Agencies, 36 Law & Con- departments ~ gradually —would  be
temp.Prob. 500 (1971); Goldstein, Po- gr'owmg more  stringent. In each
lice Policy Formulation: A Proposal trial, therefore, the defense attorney
y_ . ’ P would be spurred by the possibility
for Improving Police Performance, 65 . . :
Mich.L Rev. 1123 (1C37); Goldstein that his case might become the vehi-
Trial Judges and the Police, 14 Crime cle for a further tightening of tlie
' standards.” Id. at 1054
& Del.ng. 14 (1968); LaFave & Re-

mington, supra note 19; McGowan, 91. Id.at 1045.
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Introduction

Two years ago this review published an article which re-
viewed search and seizure law in Alaska.l Because the local bar
and bench seem to have found that article to be useful, it appeared
worthwhile to put together a similar review of the remainder of
Alaska’s law of criminal procedure. Like its predecessor, this arti-
cle will review and analyze the law of criminal procedure in
Alaska, isolating those areas in which the Alaska Legislature or
the Alaska Supreme Court has departed from the prevailing ap-
proach to procedure in criminal cases and predicting probable
outcomes to urocedural issues still unresolved in Alaska.

A Sources ofProcedural Rights

Procedural rights in Alaska, in addition to those provided by
the United States Constitution emanate from four sources. First.
Article | of the State Constitution contains various sections which
parallel and broaden the provisions of the Bill of Rights found in
the United States Constitution. For example, Section 720f Article
| expands the traditional entitlement to due process of law by ad-
ding “the right of all persons to fair and just treatment in the
course of legislative and executive investigations.” Similarly, Sec-
tions IP and 124 of Article | establish a constitutional ri"ht to
release on bail,1a matter not addressed in the Federal Constitu-

tion.

.t 'ldrmn, search and Seizure in Alaska: A Comprehensive Review, 7 UCLA-
Alaska L. Rev. 75 (1977) [hereinafter cited as Feldman).

2. Alaska Const, art. I, 57 provides: “No person shall be deprived of life, liberty,
or property, without due process of law. The right of all persons to fair and just treatment
in the course of the legislative and executive investigations shall not be infringed.”

3. Alaska Const, art. 1, 11 provides:

In all criminal prosecutions, the accused shall have the right to a speedy and

public trial, by an impartial jury of twelve except trial the legislature may provide

foi a jury rfnot more than velvr nor lesr th"n si: in courts of record. The

accused isentitled to be informed of the nature and cause of the accusation; to be

released on hail, except for capital offenses when the proof isevident or the pre—
sumption great; to be confronted with the witnesses against him; and to have com —
pulsory process for obtaining witnesses in his favor, and to have the assistance of
counsel for ids defense.

4. Alaska Const, art. 1 §12 provides: "lixcessive bail shall not be required, nor
excessive tines imposed nor cruel and unusual punishments indicted. I'cnal administration
shall be based on the principle of reformation and upon the need for protecting the public

5. The constitutional right to bail iscodified inAS {§j 12 30.010 el scg; see Part li (1B
of this Article infra. For other cases in which the Alaska Supreme Court has construe I
provisions of the Alaska Constitution more broadly than comparable provisons of the
Federal Constitution, see Zchrung v. Stale, 509 P.2d 139 (Alaska 1977) opinion on rehear-
ing, 573 P.2d 858 (Alaska 101”) (search and seizure); Woods Si Rohde, Inc. v. State, 565
P.*2d 138 (Alaska 1977) (seat and seizure); Ille v. State, 558 P.2d 630 (Alaska 1977)
(right to counsel at pre-indictme tline-up); Isnkson v. Rickcy. 550 P.2d 359 (Alaska 19/6)
(equal protection); Yarbnr v. Slat 546 P.2J 564 (Alaska 1976) (Speedy trial)- Scott v Stale,
519 p.2d 774 (Alaska 1974) (seK crimination); RLR v. State, 487 P.2d 27 (Alaska 1971)
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Title 12 of the Alaska Statutes provides a second source of
procedural rights. In most instances, these rights have been codi-
fied from court decisions involving constitutional issues. Excep-
tions to this pattern of codification can be found in the provisions
regulating misdemeanor arrests,6 rights of a detainee after arrest,7
and release on bail.8

The Alaska Rules of Criminal Procedure, adopted by the
Alaska Supreme Court, constitute the third source of procedural
rights. As will be discussed later in this article, the Criminal
Rules, as adopted, construed, and applied by the Alaska Supreme
Court, have provided a broad basis for the expansion of procedu-
ral rights in several important areas. For example, grand jury
practice9 and discovery10in criminal cases have been substantially
modified by the provisions of Alaska’s Ciiminai Rules.

In exercising its authority as the final arbiter of the meaning
of the three sources noted above, the Alar'.a Supreme Court con-
stitutes the fourth source of procedural rights. This article will
highlight and analyze the court’s more important decisions iu
criminal procedure.

The Alaska Supreme Court has noted in several cases that the
protections afforded by various provisions of the State Constitu-
tion may be broader than those provided by parallel provisions of
the federal constitution.1l For example, iu Zehrtmg v. State12 the
court interpreted Article I, Section 1413 0f the Alaska Constitution
as affording arrestees a greater protection from warrantless pre-
incarceration inventory searches than that provided by the United
States Supreme Couri in decisions applying parallel provisions of
the Federal Constitution. Similarly, the decision in Baker City
o fFairbanksi4 enlarged and broadened the right to a jury trial.

(Jury trial in delinquency proceeding); Baker /. C.ty ,f Fairbanks, 471 P.2t" 386 “"Alaska
1970) (jury irial).

6. See AS 812.25.030.

7. See AS 812 25.150.

8. See AS  12.30.010-.MO.

9. see Alaska R. Quts., “6 <uPan 11 (D)of this article, i.ifta,

10. See Alaska R. Crim.>.l1d nnd Partll (U) of this article, infra

1. Smith v State, 510 P.2d 793 (Alaska 1973); llaker v. City of Fairbanks, 471 P.2d
386 (Alaska 1970).

12. 569 P.2d 189 (Alaska 1977).

13. Alaska Const,art, [, 814 provides:

The rigid of the people to be secure in their persons, houses and other property,

papers, .did clfects, against unreasonable searches and seizures, shall not be vio—

lated. No warrants shaP sstic, but upon probable cause supported by oath or

allirmation, and particularly describing the place to be searched, and the persons . .

or things to be seized.

14. 471 P.2d 386 (Alaska 1970).
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B. Remedies

Once a procedural violation has been established, four reme-
dies nay be applied. First, evidence illegally obtained by lav en-..
forccment officers may be suppressedl by the trial court. Alaska
follows the federal lead in this area and routinely applies the ex-
clusionary' rule adopted in Wong Sim v. United States." Recent
decisions of the Alaska Supreme Court indicate that the Wong
Sun exclusionary' rule has not lost favor in Alaska;17 the court
declined, however, to remedy use of excessive force by police of-
ficers in arresting a defendant by excluding evidence which was a
product of the arrest. In State v. Sundbergls the Alaska Supreme
Court reversed Superior Court Judge Victor Carlson who had
granted the defendant’s motion to suppress evidence derived from
his arrest which was effectuated by a police officer who shot Sund-
berg as he tied. 3ecause there were no facts suppoiting a reason-
able belief by tlie officer that Sundberg was armed or dange'ous
(he tied from the scene of a property offense), Judge Carlson ruled
that he had been subjected to an “unreasonable seizure” in being
shot and, therefore, granted the defendant’s motion. The Alaska
Supreme Court reversed, holding that use of excessive force by
police officers can be remedied by disciplinary action or civil suits
and the exclusion of evidence is not warranted. These remedies
exist, of course, for all constitutional violations by police officers
including warrantless searches and oppressive and coercive inter-
rogation. The Alaska Supreme Court distinguished Sundberg on
the grounds that the use of excessive force by Alaska police of-
ficers has not been so widespread as to mandate application of the
exclusionary rule as a remedy. The record on this issue, however
was very “thin”, and is the subject of considerable disagreement
among attorneys, judges and commentators.

Certain procedural violations can be remedied by the grant-
ing of a continuance or other intermediate sanctions.ly For exam-
ple, the Alaska Supreme Court has stated that violations of
discovery provisions should usually be remedied by the granting
of ;\ continuance or the imposition of monetary sanctions against
the offending party.20

15. Anderson v. State, 555 I*.2d 251 (Alaska I97(i); Stale v. Spictz, 531 P.2U till
(Alaska 1075).

16. 371 U S, 471 (1963).

17. Stale v. Cassell, 602 Rid *110 (Alaska 19/9); Zchrung v. Stale, 569 P.2d 169
(Alaska 13/7)

IS. 611 i“.2d 44 (Alaska 19X0).

19 See llraliam v. State, 571 R2d 631 (Alaska 1977); Scliaiver v. Slate, 561 P.2d 300
(Alaska 1977). But See Stevens v. State, 582 P.2d 621 (Alaska 1978).

20. Dcs Jardins v. Stale, 551 P.2J ISI (Alaska 1976). The ellectivenr>s of .his ap—
proach isdiscussed in Part Il (R). infra.
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Dismissal of she prosecution constitutes a third possible rem-
edy that can be appropriate in certain instances.2l Serious viola-
tions of the rules regulating the grand jury process2 require that
the indictment be dismissed and the matter submitted again to the
grand jury.23 In certain instances where the trial court- sails to cor-
rcctly remedy procedural violations, the Alaska Supreme Court
will reverse judgments of conviction on appeal.2l It should be
noted that Rule 47 of the Alaska Rules of Criminal Procedure2
precludes the c-iurt from reviewing allegations cf error at trial un-
less an objt ciion was raised and properly preserved by the parties
below. *“Plain error” —error affecting “substantial rights cf the ac-
cused”—will be reviewed by the court on appeal even if not raised
below.26 Finally, even if properly preserved, errors which are
harmless beyond a reasonable doubt will result in the court’s af-
firmance of the conviction on appeal.27

The remainder of this Article catalogs procedural rights m
criminal cases at the various stages of the criminal proceeding.
Part | discusses rights during investigation and arrest, including
an update on search and seizure, identifications, statements, con-
fessions, and entrapment. Part Il considers procedural rights dur-
ing the pretrial stage, subsequent to the initiation of charges. The
right to counsel, bail, preliminary hearing, grand jury indictment,
discover}’, and speedy trial arc included among these rights. Part
11 discusses procedural rights during trial, including the right to a
jury trial, procedure on entry of guilty and nolo contendere picas,
severance, presence of the defendant, and sentencing. Part IV
completes the discussion with a review of post-trial issues raised
by the sentence modification petitions and double jeopardy
problems.

I. Rights During tub Investigative Stage
A. Arrests
Authorization for making arrest is set forth in Chapter 25 of

21. Stevens v. State, 5tC I"'mé  ; (Alaska °,-*7%).

2. Alaska rR. (‘him r.q.7.

2.. Adams v. Slate, 598 1"2d .VI (Alaska 1979); Coleman v Stale, 55J . 10
(Alaska 1976),

2S. Kimoktoak v. Slat =53-1V X125 (Alaska 1978), Anderson v. State, 555 C.2d 251
(Alaska 1977). .

25. Alaska R. Cium, I -17() provides: "Harmless error. Any cttor, defect, itregu-
lality or variance which does not ailed substantial rights shall be di.le3 .uded."

26. Alaska R. (him r.-4/(@) provides: "Plain ivror Plain errors or delects nfiecling
substantial rights may he noticed although they were not brought to the attention of the
coutt." See also Stork v. Stale, 559 P.2d 99 (Alaska 1977),

27. Slate v. llannagun, 559 P.2d 1059 (Alaska 1977).
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Title 12 of the Alaska Statutes.2* Both private persors and peace
officers are authorized to make arrests in Alaska. The procedure
for arrests without a warrant is different, however, for felonies and
misdemeanors. A warrantless arrest for a misdemeanor offense in
Alaska may be made only when the crime is committed or at-
tempted in the presence of the person making the arrest.27 Thus,
arrests for misdemeanors based upon statements obtained from
third parties or other circumstantial evidence may be made only
with a properly issued and executed arrest warrant.

With respect to arrests for felonies, Alaska follows federal
procedure. A warrantless arrest for a felony offense ma> be made
when a felony has in fact been committed aud the person making
the arrest has probable cause for belie- that the arrestee com-
mitted it.’n The probable cause rttqu: . nt is satisfied where the
facts and circumstances within the knowledge of-he person max-
ing the arrest, which he has reason to believe are trustworthy, are
sufficient to warrant a person of prudence and caution to believe
that an offense has been or is being committed and that the arres-
tee committed it.3l In City of Nome v. Ailakfl the Alaska
Supreme Court held that probable cause cannot be established
solely on the basis of a good faith belief on the part of the officer
that probable cause to arrest exists. The details of any informa-
tion obtained from informants and cooperative citizens must be
verified before a valid arrest may be made.33

As will be observed in several instances throughout this arti-
cle, the Alaska Supreme Court and the Alaska Legislature have
carved out exceptions to certain procedural rights where the ac-
cused is charged with the ofiense of operating a motor vehicle
while under the influence of intoxicating liquor (OMVI). OMVI
is the only misdemeanor offense for which a valid warrantless ar-
rest can be made merely on probable cause, even if not committed
In the pretence of the arresting officer.'4 Thus, if the offieer ar-
rives on the scene of a traffic accident and the driver is out of his
vehicle, a valid arrest for OMVI may still be made if the. officer
can establish probable cause from witness statements or other cir-

28. See Jacobson v. Slate. 551 J°.2d 935 (Alaska 1>7); Ho\ ;sv. Stale. 503 M d IU5S
(Alaska 1972).

2. AS 812.25.030; Miller v. Stale. -1&2 t\2d 521 (Alaska 1960).

30. Ctn/nire City ol "Nome v. Ailak, 570 I"21 H2 (Alaska 1977) with United Stales v.
Santana, -127 U.S. 38 (1976) r W United States s. Watson, *123 U.S. -t | (1976).

31. Oi.tro v. Slate, 590 ¥1’.2d 88-t (Alaska 1979); Richardson v. State, 563 N,!d 266
(Alaska 1977).

32. 570 I>.d 162 (Alaska |977).

3. Jet.

34. See AS 812.25.033 which authorizes a warrantless arrest for OMV I o(tense..even
if not committed in the presence of the olliccr. when the ollhe- has probable cause to
believe the olfense has been committed less tf.au efj@i hours prior to the arrest.
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cumstantial evidence, even though the vehicle is not operated in
the cdicer's presence.

As discussed in the prior article on search and seizure, the
validity of an arrest is cf critical importance.3% A valid arrest per-
mits searches, seizures, and other intrusions by law enforcement,
officers as lawfully incident to the arrest without a warrant.30
Similarly, an unlawful arrest triggers suppression by the court of
any evidence seized or statements obtained as a result of the ar-
rest.37

B. Other Detentions

Alaska has adopted a more restrictive view of permissible de-
tentions involving less than probable cause than have the United
States Supreme Court and most state courts. In Coleman v
State'" the Alaska conit held that a stop and lIrish search on less
than probable cause can be made in instances where the officer
has a reasonable suspicion of imminent public danger or serious
recent harm to persons or property. Coleman involved an investi-
gator)' stop for a recently committed rape-robbcry. The stop on
less than probable cause in that case was sustained by the Alaska
court because of the seriousness of the offense committed and the
very close geographical and temporal proximity of the stop to the
commission of the offen.se.33

Following the Coleman decision, some confusion existed in
Alaska’s trial courts concerning the type of public danger or the
seriousness of the ham to persons or -'ropcrty which would justify
an investigatory stop or frisk. The ma :r was clarified by the sub-
sequent decision in Ehona v. State.M In Ebona, the Alaska court
confirmed that Alaska’s temporary stop rule is inorc restrictive
than the rule articulated by the United States Supreme Court in
Terry v. Ohio:u Ebona involved an investigatory stop of a motor
vehicle by n police officer v’ho observed erratic and dangerous
driving. The court sustained the stop, slating:

SS. Feldman, supra note I, at 105.

36. See, Chime! v. California. W  U.S. 753 (196»); Schraffv. State. 544 P_7d 834
(Alaska 1975), *

37. Zclirung v. State, 569 P.2d 189 (Alaska 1977): McCoy v. State, 491 P.2d 127
(Alaska 1771)

K. 553 I’.Jd 10 (Alaska 19,6).

39. The majority noted itsconcern that 3l<ps and frisks on less than probable cause
should not be extended beyond situations ;ei(uiring immediate police response to protect
the public in .-meas cases where there isu likelihood of imminent danger or where serious
Itar.n has recently hecn perpetrated to persons o; property. 55? P.?d at 45-46 n.17.

<0. 577 KM 698 (Alaska 19/8),

<. 392 U.S. | (1968). See oho Sihron v. New York. 392 U.S. 40 (1968); Lu Fave,
Sine/ Encountersunitthe Constitution: Terry. Si'iron, Triersand lie\vnd, 67 Mu.il. L. Ktv.
39 (1909).
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The sign".Scant dangers to persons or property that can possibly
result when the operator’s capacity to control a motor vehicle i
impaired are apparent. A vehicle out of control, . . . poses a
significant threat to the property or individuals in proximity to
the wehicle.42

C. Search ami Seizure

Both federal and Alaska decisions Have held that the protec-
tion against unreasonable searches and seizures applies only to
those areas in which a person has a reasonable expectation of pri-
vacy.43 In Smith v. State 44 Alaska adopted a two-pronged te it for
determining the reasonableness of a person’s expectation of pri-
vacy. That test requires, first, that the person exhibit an actual,
subjective expectation of privacy in the area and, second, that the
expectation be one which is recognized as “reasonable” by soci-

The expectations of privacy held by puolees and proba-
tioners were severely limited in Roman v. State*3and Gonzales it
State.*1 In those cases, the Alaska Supreme Court held that pa-
rolees and probationers have diminished expectations of privacy
and arc subject to warrantless searches so long as there is a direct
relationship between the purpose of the search and the underlying
offense.46 The court held that conditioning probation or parole
upon consent by the probationer or parolee to periodic searches
might be permissible in cases involving convictions for sale of nar-
cotic drugs or concealing stolen property. The intrusions were jus-
tified by the need to ensure that the prohibited activities did not
continue. On the other hand, a person who has been convicted of
a felony such as reckless driving or manslaughter should not be
subjected to searches and seizures just because he is a parolee.
The goals of rehabilitation of the individual and protection of the
public do not require that such a parolee be subject to searches in
a manner different from any other member of the public.

la justifying tic wurrfntless search in Roman, the court

stated:
[W]e . . .recognize that conditioning release on some forms of
search by correctional authority isboth consistent with the goal

"42577 P2d al 70l

43. Terry v. Ohio, 352 U.S. 1 (196S); Kau v. Uci".ed Stales, 359 U.S. 347 (1967);
Woods and iWute. Inc. v. Stale, 565 P.2d 13S (Alaska 1977); Smith v. State, 510 P.2U 793
(Alaska 1973)

44, 5101 >33 (AU'ka 1973).

46, m i .tlicr discussion See Pcluman, ay.w r.ote !. it 8

4 * B -235 (Alaska 1977).

47. Jibrat 17(. (Alaska197.8).

«if But .»«e S."hm-ckloih v. Bir.tamons:. 412 U.S. 218 (i/." j; Uuiuucr v. North Caro—
lina, 391 U.S. 513 (1968); United States v. Consuelo-Gouulcr, 521 F.2d 259, 265 (9ih Cir.

1975).

1980]

of rchabil
parole sy
peciation
wvolved, a
search pr
muster-iu
leased of
suant to
harassv.:i
Diminish
tioncrs exter.
Soroka r. St:
less entry by
“justifiable v
Inventor
personal effo'
viJed broach
Ziiimng p. S.
be made of;
rested for a j
period of tim
to be followe
clear when th
Reeves v. Stc
search of the
may not be n
any intrusion
preclude the
prison comm
placed in cusi
tec’s wallet re
fendantto a1
the arrestee’s
which, when
cause the per:
be inventories
both searches
grison.

Two rcce
search’ excep
cases. In Am

49. 570 ITci
50. 598 P ;
51. 569 Pl
52. 599 P.2d
53. 592 P.?i



19S0] CRIMINAL PROCEDURE 117

of rehabilitation and necessary lor the proper functioning of the
parole system. To this extent, parolees have a diminished ex—
pectation of privacy. Depending oa the nature of the crime in—
volved, a condition trrelease granting authorities the right to
search premises and persons at reasonable times could stand
muster under both the Alaska and federal Constitutions. Re —
leased offenders subject to searches and seizures conducted pur—
suant to such conditions would be protected from undue
harassment by the limitations of due process.4™

Diminished expectations of privacy of parolees and proba-
tioners extends to entries into dwellings  well as secriches. Ta
Soroka v. State,-" the Alaska Supreme Court upheld the w.urant-
less entry by a probation officer into a probationer’s trailer as a
“justifiable visit.”

Inventory searches made by prison guards of an arrestee’s
personal effects is another area where the Alaska court has pro-
vided broader privacy protection than have the federal courts. In
ZehrJn&y. State5Xthe court held that an inventory search cannot
be made of an arrestee’s personal effects where he has been ar-
rested for a petty offense and may post bail within a reasonable
period of time. The Zehrung court did not define the procedures
to be followed where the offense is not “petty” or where it is un-
clear when the arrestee might post bail. The issue was resolved in
Reeves r. State.®2 That court stated that a general, unrestricted
search of the personal effects of a person who is to be incarcerated
may not be made by law enforcement or prison officials. Rather,
any intrusion or search must he limited to the extent necessary to
preclude the introduction of weapons and contraband into the
prison community. In Zehrung, where the arrestee had been
placed in custody for a minor traffic offense, a search of the arres-
tee’s wallet revealed a stolen credit card ultimately linking the de-
fendant to a rape charge. In Reeves, a search by prison officials of
the arrestee’s personal effects revealed a balloon in a shirt pocket
which, when further examined, was found to contain heroin. Be-
cause the personal effects of the defendants in both cases were to
be inventoried and heid by prison officials, the court condemned
both searches as unrelated to any reasonable security need of the
prison.

Two recent cases have involved application of the “consent
search” exception to the warrant requirement in drunk driving
cases. In Anchorage v. Geber,5y the Alaska Supreme Court held

570 P.2d al 1212 (footnotes omitted).
50. 593 P.2d 69 (Alaska 1979)
569 P.2d 1S9 (Alaska 1977).
599 P.2d 727 (Alaska 1979).
592 P.2d 11K7 (Alaska 1979).

BRE
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that the State’s implied consent statute/'5which imposes a ninety-
day administrative suspension of a driver’s license upon the oper-
ator’s refusal to submit to a breathalyzer examination, does not
permit the forcible extraction of blood samples from a drunk driv-
ing .uspect. On the other hand, the court in V/irz State% held
that ¢ drunk driving suspect is not entitled to an affirmative warn-
ing by police officers of his right to withhold his consent and re-
fuse to submit to a blood or breathalyzer examination. Because of
the absence of a specific requirement to advise arrestees of their
right to refuse the breathalyzer test, the court concluded that it
would be inappropriate for it to engraft such a requirement in the
implied consent statute.5*

The emergency exception to the warrant requirement was the
subject of concurrences in State r. Myers}1l In Myers, police of-
ficers-encountered an unlocked doorway of r. Juneau movie thea-
ter. Suspecting criminal activity, the police officers entered the
theater and arrested the defendant. On appeal, the majority of tho
Alaska Supreme Court found that as a search, the entrance to the
theatre was “reasonable” under the circumstances.58 The majority
did not attempt to analyze the search in terms of any previously
existing exceptions to the warrant requirement or to articulate any
specific standards or guidelines limiting future intrusions of simi-
lar nature. Rather, the “wild card of general reasonablencss”5v
was used to justify the search. The concurring opinion by Justice
Rabinowitz and the dissenting opinion by Justice Boochcver sus-
tained the .earch as within the emergency exception to the war-
rant requi’ement.60

The decision in State v. Glass™ is the most important addi-
tion to Alaska’s tapestry of search and seizure cases. In that case,
the Alaska Supreme Court held that law enforcement officers
could no longer electronically eavesdrop on suspects through a
“false friend" without a search warrant or application of one of

5,. AS 823.35.031. See also Laytand v. Slate, 5.1s P.2d 1043 (Alaska 19°5).

55. 577 I’.2d 227 (Alaska 1978).

55. AS 8 28.35.031. Contrast *ith Slate v. ITeymullcr, 552 V".2] S67. 868 (Or. App.
1976) endsState v. Anuen, 504 ©\2.J 11<0 (Or. App. 1973) (O;». 10°v Si.vr. 8 487.805 was
construed as granting a right to rclusc the breathalyzer test)

57. 001 I>.2d 239 (Alaska 1979).

58. The majority opinion seems to suggest reasonableness based on implied consent
or, at least, the implied absence of objection on the par. of the owner of the theater to entry
hy law rr'*=rcemcnt officers.

59. /A= ,1245 (Boochcver, J,,dissenting)

60. Justice Boochcver previously considered tlie emergency exception in his concur —
ring opinion in Schrairv. State, 544 i*,2d 834. 848 (Alaska 1975).

6> 583 1".2d 872 (Alaska 197S).
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the exceptions to the warrant requirement.62 The decision in
Glass was based on the right to privacy embodied in Article 1,
Section 22°3 of.the.Static Constitution. In a majority opinion by
then Chief Justice Boochevcr, the court stated:

[Wjs believe that Alaska’ privacy amendment prohibits the se—
cret electronic monitoring of conversations upon the mere con—
sent of a participant. . . .The meaning of privacy of necessity
must vary depending on the factual context and the often com —
peting interests of society and the individual. The protection
has been defined, for c (ample, us the rigt “to be ketalone." the
right of persons "to determine for themselves when, 10\, and
to v/hat extent information about them is communicated to
others," and the right which protects “the individual™s interest
in preserving his essential dignity as a human being."64

Thus, Glass recognized that individuals have a reasonable ex-
pectation of privacy in their conversations and personal affairs.
The court directed that, with limited exceptions, a search warrant
must be obtained before electronic monitoring of conversations is
proper. The court declined to comment on whether the require-
ment of a warrant may be obviated by exigent circumstances.6

D. ldentifications

Due process and right to counsel issues have been raised by
Alaska cases discussing the appropriate procedures for suspect
identifications. In Kimble r. Statel" the Alaska Supreme Court
held that an accused has no constitutional right to counsel at a
pre-accusation photo identification by witnesses, but declined to
follow tlie federal approach on the right to counsel at lineups.
The court in Blue v. State67 recognized an accused’s right to coun-
sel at a pre-indicimcnt lineup absent exigent circumstances which

62. the supreme court subsequently decided in State v. Glass. 5% 1".J 10 (Alaska~
1979), that the opinion in the first Class case would not be applied retroectively.

63. Alaska Const, art. 1.$ 22 provides: “The right of the people lo privacy is recog—
nized and shall *tot be infringed. The legislature shall implement iliiv section,”

See also Stale v. Lttckson. 5/4 1" 1 (Alaska 1978) (possession of cocaine fur per—
sonal use in the hone not protected); Falcon v. Alaska Public Odiccs Coimu™n, 570 P.2d
<5) (Ala-ka 1977) (certain information communicated to physicians iswithin zone of pri—
vacy). Woods and Kohde. Inc. v. State. 5>5 P.2d 138 (Alaska 19/7) (warrantless adminis—
trative inspections of private business ptemiscs prohibited); Anderson v. State, 562 P.2d
351 (Alaska 1977) (stale may control sexual conduct of juveniles); Itaviuv State, 537 P 2d
<35 (Alaska 1975) (possession of muiijn.it] by adults fur personal u:c in the home pro—
tested). See also, Howard, State Ct rtsnml Constitutional Sights in the Hie e ft =iiu-fer
Coen, 62 Va. L. KIiV. 871. 928-37 (1976).

64 583 P.2d al X79-S0 (citation, omitted).

65. td, at 88l. Compare Alaska’s treatment of electronic eavesdropping with the
United States Supreme Court opinion in On Lee v. United Slates, 343 U.S. 747 (1952).

66. 539 I*.2d 73 (Alaska 1975).

67. 558 I\?4 636 (Alaska 1977).
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precluded the presence of counsel.68 The court held that where
adequate time and opportunity exists and where there is no com-
pelling immediacy, the right to counsel must be afforded at such
lineups.

Both photo and lineup identifications must be fair and not
unduly suggestive. Police conduct which tends to isolate or single
out the defendant, such as the failure to provide a sufficient
number of photographs or persons at a lineup, or the failure to
achieve reasonable similarity among the photographs or persons
in the array, constitutes a serious due process violation remediable
by suppression of any identification made by the witness.60 A sub-
sequent in-court identification by the same witness at trial won hi
similarly be suppressed unless the prosecution could establish an
independent basis for the identification not tainted by the prior
suggestive photo array or lineup.70

AhhouiU ilule In of the Alaska Rules of Criminal Proce-
dureobliges an accused to provide handwriting exemplars or
other physical evidence which might be used for identification, the
taking of such evidence after an indictment has been returned
constitutes a critical stage of the criminal proceedings at which the
accused has a right to counsel.”2

E. Statements and Confessions

l. General limitations. With respect to statements and
fessions, Alaska has followed Miranda73 principles and federal ap-
plications of the fifth amendment,74 with certain exceptions. The
Alaska Supreme Court severely limited the fifth amendment pro-

ss7"td  Compare Jliue with Gilloor! v. Galifomiia; 388 O X 263 (1967).

69. Stovall v. Dcnno. 388 U.S. 293 (1967); Gilbert v. California, 388 U S. 263 (1967);
United Stales v. Wade, 388 U.S. 218 (1967); Hole. Due Process Corsideration it: Police
Show-up Practices, *4 N Y U . 1. Utv 377 (April 1969).

70, See cates collected in Annot., Admissibility of Evidence of Photographic Identifica-
tionos effected Ac Allegedly Suggestive Jdrntifration Procedu-es, 39 A.t .9. 3d 1900 (19 I).

71 In accordance with the constitutional guidelines, Alaska It Ckisi. I* 16(c) tc-
quire* a defendant to disclose certain non-testimonial identification inhumation, including
participation in a lineup, providing voice samples, fingerprints, posing for photographs,
trying on of articles of chubing, permitting the taking of physical specimens of blood, hair,
n.ul other materials <1 tn> body, and mhmISSUM to a reasonable physical or medical inspec-
tion of his body.

72. Roberts v. State, 458 P,2d 340 (A'aska 1969).

73. Miranda v. Aril.on.i, 384 U.S. 436 (1966). See also liscolscdo v. Illinois, 378 U.S.
478 (1964),

74. The fifth nntendtnem to the United States Constitution is paralleled hy Alaska
Const, itrt. I, jj Xwhich provides

No person shall he held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, except in cases arising in
the armed forces i:t time of war or public danger. Indictment may he waived hy
the accused. In that ease the proscciitio.” shall be by information. The grand jury
shall consist of at least tsvelve citizens, u majority of whom coucurri.'y m.u return

1980]

tection availab
court required
an indictment
holding was bo
was not subject
timony and th
lege.76

The qucsti
to provide Min
v. State.11 In <
had beer, work:
to provide Mirt.
investigator hac
to the police, th
the accuracy O;
perceived hia p>

A suspect if
rights as soon a
and Hunter v. h
sonable person
deemed to be in
able person” in
been deprived o
this determinant
the actual intern
rogation (includi
ant came to the
happened at the

2. Waiver.
the assistance of

an indictaot. Ihi
(fions concemiing th
75. 572 1'.2d 786 (,
76 ContrastwithV
infm.
77. 512 I*.d 935 (.
78. Whether or not
detectives are within the
See IVople v. l'otk, 63 C
Cul. 2d 370, 406 1*.2d 55
57 Cat. Rptr. 781 (1'k7
Partiese Exclusion in (i
79. Tuntef v. State
M) 599 P.2d 712 (A
81. 5%30 I*.2d 888
82. Id. at 89s.
83. Id at 895. Hut



1980] CRIMINAL PROCEDURE 121

tection available tojuveniles in E.L.L v State.l* Ir. ihat case, the
court required ajuvenile to testify before a grand jury considering
an indictment for statutory rape or face a contempt citation. The
holding was based on the rationale that, as ajuvenile, the witness
was not subject to incarceration or criminal penalities for such tes-
timony and therefore could not raise a fifth amendment privi-
lege.76

The question of whether or not private persons are required
to provide Minmda warnings to suspects was considered in Tarnef
i. State." In Tam*/ the euur: found that a private investigator
had been working so closely with the police that he was required
to provide Miranda warnings prior to questioning a suspect. The
investigator had promised to turn over any statement he obtained
to 'he police, the police consulted with the investigator to confirm
the accuracy of the statement, and the investigator subjectively
perceived his position to be part of the official team.™

A suspect is entitled to an admonition of his fifth amendment
rights as soon as he is placed “in custody."79 In Quick v. State®
and Hunter v. State*' the Alaska Supreme Court adopted a rea-
sonable person test for determining whether or not a suspect is
deemed to be in custody.52 The test focuses on whether a “reason-
able person” in defendant’s position would believe that he had
been deprived of his freedom in any significant way. In making
this determination, the court examines the manner and scope of
the actual interrogation, events which took place before the inter-
rogation (including those which explain how and why the defend-
ant came to the place of questioning), and, where relevant, what
happened at the interrogation.*13

2. Waiver. While the right to remain silent and the right to
the assistance of counsel may he waived by a su: pc:t, any such

an indictment. ‘I he power of grand juries to invc.stip.i(cand make recommenda-

tions concerning the public welfare or safelyrliall never be suspended.

7: 573 V2d 766 (Alaska 1977).
it 76. Conlr ist with discussion of right to counsel iu juvenile proceedings in I'mi Il (A)
nira.

77. 512 r<2d 923 (Alaska 1973).

78. Whether or not private persons, private security officers, private police or private
detectives arc within the prohibit,ons of Miranda depends upon the fuels of the given case.
See I'coplc v. l'olk, 63 Cal. IN4-.3 206 P.2d 641, 47 Col. Itpir. 1(1965): People v. Price, 63
Cal. 2d 370. 400 P.2d 55, 46 0.1. Rptr. 775 (1965); People v. Wright. 2)9 Cal. App. 2d 692,
57 Cal. Ilptr. 7X1 (1967); 3L A.l..R. 3d 565, 647-74 (1970); Comment, Sci.ntre hy Private
Parties: Exclusion in Criminal Cases, 19 Si an. L. Ut.v. COS (1967).

79. Tttrnef v. State. 512 P.2il 923 (Alaska 1973).

80. 599 I\?.J 712 (Alaska 19/9).

8l. 540 P.2d 888 (Alaska 1979).

g2. td. at 895.

83. ld at SOS. Hutsee Oregon v. M.uliiuson, 429 U.S. 492 (1977).
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waiver must be made knowingly and intelligently.*4 In Ladd v.
State,& the Alaska Supreme Court held thnt retention of an attor-
ney by an accused does notper se invalidate a waiver of Miranda
rights.8 In R.L.R. i* State?1the Alaska court declined to adopt a
rule that juveniles are inherently incapable of knowingly and in-
telligently waiving their fifth amendment rights. Instead, the
court held that such rights could be waived.by the juvenile.8 In
Quick v. Stated however, the court softened the impact of this
ruling by holding the state has a heavier burden in proving an
intelligent waiver by a juvenile than by an adult.90 In fifth
amendment waiver cases, whether the suspect be an adult or a
juvenile, the Alaska court has adopted a case-by-case approach
for testing the integrity of the waiver.

3. Voluntariness. Like the federal courts, Alaska looks to

the “totality of the circumstances” when deciding whether a con-
fession or statement has bean made voluntarily.0l Voluntariness
must be proved by a preponderance cf the evidence9- and may be
negated by evidence of such factors which might have affected the
judgment of the suspect as mental condition, age, education, and
experience 9

4, Additional requirements. Miranda warnings must be

made with clarity and precision. In State v. Cassell?' the Alaska
Supreme Court affirmed the suppression of a defendant’s state-
ment where the officer had advised the defendant that he “could”
have a lawyer. The court found the officer’s admonition vague
and imprecise and, under the circumstances, insufficient.%
Statements made by an accused which are not prompted by
interrogation or questioning by law enforcement officers am not
suppressed, even in the absence of a Miranda warning. In E>en v.
State?g the court sustained the admission of statements made by
the accused during the course of a telephone call to his girlfriend

84. Peterson v. State, 562 i’.2d 1350 (A.aska .977); Tarnef v. State. 512 P.2P 92’
(Alaska 1073).

85. 568 P.2il 960 (Alaska 1977).

86. 1d. nt 966-67.

87. 487 P.2d 27 (Alaska 1971).

88. 1d. at 33.

89. 599 P.2d 712 (Alasku 1979).

90. tit. at 720.

91. Peterson v. State. 562 P.2d 1350 (Alaska 1977); .Schade v. State. 512 P.2J 907
(Alaska 1973).

92. Schade v. State, 512 P.2d 907. 917 (Alaska 1973).

93. Peterson v. State, 562 P.2d 1350, 1363 (Alaska 1977).

94. 602 P.2<1 410 (Alaska 1979).

95. Id. al 418.
96. 599 P.2d 700 (Alaska 1979).
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CRIMINAL PROCEDURE

from the police station and made to his brother while at the jail
which were overheard by police officers.

F. Entrapment

Traditionally/Alaska courts have applied an objective test for
entrapment by police officers. In Grossman v. State?1 the court
held that it would examine whether the conduct by the officers
would have induced an “average” person into the commission of
the act/”' This standard was relaxed La RamI r. State?'] Finding
that su.ficient evidence had been presented to establish the de-
fense ol entrapment, the majority held that law enforcement offi-
cia’s cannot implant in the mind of an innocent person the
disposi ion to e.ir;niit an offense and then induce commission of
that ollonse in order to prosecute. Quoting language i:i Grossman,
the ccutt stated: “[UJnder standards of civilized justice, there
must be some control on the kind of police conduct which can be
permitted in the manufacture of crime.” 100 An even more forceful
articulation of this view was contained in thc concurring opinion
by Justice Pro Tern Dimond. Justice Dimonci wrote:

1 believe it is essential to have objective morality and ethics in

law, because this is essential to the “civilized justice” that the

majority refers to. If I am correct, then it is repugnant to that
concept to justify tlie apprehension of criminals on the basis
that the end justifies the means—i.e., that it is proper to utilize

the tools of lies and deceit to effect criminal justice.10l

The precise limits of police conduct created by the entrap-
ment doctrine are not clearly discernible from either Grossman or
Pasen. Pascu does, however, suggest a shift from emphasis on the
predisposition of the defendant to the conduct of the officers.

Il. PrI:-Tri\l Rights

Between the formal initiation of criminal charges and trial, a
variety of constitutional, statutory, and rule provisions furnish
procedural rights for the accused. As will be discussed below.
Alaska has adopted : particularly liberal view regarding pre-trial
procedural rights. In defining a defendant’s rights to counsel,12

97. 457 I\2d 226 (Alaska 1969).

9S. Under lirounuin. tl;: ncci -ed must carry the burden cl"establishing a defense of

entrapment by a preponderance o! the evidence. See also Il.if.on v. State, 563 I".2d 973,
9/S (Alaska 1977)

99. 577 I*2d 1064 (Maska 1973).

100. Id. nt 166X Compare with stricter standard in United .States v. Russell, 411 U.S.
423 (1973).

101 577 I.2d ot 1069.

102. AS § 12.25 150; linker v. City of Fairbanks, 4/1 I,2d 386 (Alaska 1970). Compare
U6 Marti*-tt. v. State. 423 I’.2d 7011 (Alaska 1967)
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UCLA-ALAS/CI LAW REVIEW [Vol. 9:109
release on bail.18 rapid arraignment.10 fair grand jury proceed-
ings,106 discovery of the prosecution’s ease.16 and a speedy
trial,107 the Alaska Legislature and Supreme Court have broad-
ened the federal rules and protections afforded a criminal defend-
ant. The expansion of pre -trial procedural rights is consistent with
the policy articulated by the Alaska cou rts favoring full and fair
disclosure by the prosecution and prompt adjudication as means
of removing the prosecution’s tactical advantage in criminal pro-
ceedings.108

A. Right to Counsel

The court has broadened the right to counsel during the pre-
trial stage following the initiation of criminal charges.

Article I, Section 1110 of the Alaska Constitution parallels
the right to counsel provision comamsd i:i the federal constitu-
tion.10 Interpreting that state provision, the Alaska Supreme
Court has held that an accused has a right to counsel at adver-
sarial proceedings where formal charges are initiated.111 It is im-
portant to segregate fifth amendment self-incrimination problems
from sixth amendment right to counsel issues. An accused may
have a right to counsel during interrogations and other evidence-
gathering activities, even in the absence of formal charges or an
adversarial proceeding, if fifth amendment (self-incrimination)
problems are presented.112

In Alexander v. City of Anchorage,113 the Alaska Supreme
Court held that the right to counsel exists in any case where a
defendant may lose a valuable license, be incarcerated, or be fined
in an amount reflecting criminality.114 Thereafter, the court in

103. AS &12.30.010-050; Carman v. State, 5 6 P 2d 361 (Alaska 1977)
540 I’.2d 4S5 (Alaska 1975); Martin v. State, 517 P.2d 1359 (Alaska 1974)

104.  AS 812.25.150; Alaska R. Ckin.P. 5.

0f St tev. GitHelr, 54 P.2d 460 (Alaskald76); Coleman v. State, 553 r.2d 40
(Alaska 1976).

106. Alaska R. Ckim.P. 16; Ilowe v. State, 5*9 |>.2d 421 (Alaska 157); Stevens v.
State, 582 P.2d 621 (Alaska 1978); D;s Jurdins v. State, 551 P.2d 181 (Alaska 1976).

107. Alaska R Ckim. . 45; DeMille v. State. 531 P.2d 675 (Alaska 1978); Nickels v.
Stalt. 545 V 3d 163 (Alaska 1976).

108. Peterkin v. State. 543 P.2d 418 (Alaska 1975).

109. See note 3 supra.

110. U.S. Const., amend VI.

111. [liben v. State, 599 P.2d 700 (Alaska 1979i. Compare with Oregon v. Muliiiuson,
429 U.S. -192 (1977); Beckwith v. United States. -125 U.S. 3-"1 (1976); and Ortvco V. Texas.
394 U.S. 324 (1969).

112. Quick v. State, 599 P.2d 712 (Alaska 1979); Tamer v. State. 512 P.2d 923. (Alaska
1973)

113. 490 P.2-J 910 (Alaska 1971).

114. The extension of (he rijjid lo counsel in Alaska closely parallels the limit set nit the
right to a jury trial in Baker v. City of uirb:tnks, 471 1°.2d 386 (Alaska 1970).

£ i1Sax*2>-A
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tfosku Public Defender Agicicy » Superior Court15 held that the
;igh- to counsel does not e.ri-rt for an offense carrying a maximum
or S100.00. Current.praetice in district court precludes a jury
trial for any offense carrying a maximum line or' S300.00. Other
eircas in which the court has broadened the right to counsel in-
clude proceedings for civil contempt for failure to pay child sup-
port. probation revocation hearings.117 and prison disciplinary
hearings.118

Iti addition, the court in A.A. v. State'19 recognized the right
to counsel -a :rtuviib disposition proceedings. The holding in
A.A., while recognizing the importance of representation at juve-
nile proceedings, is Analytically inconsistent with the reasoning in
EJ...L v. State.™ In E.L.L., the court required ajuvenile to tes-
tify or T-ce a conic-up: chatinn. F.ven though the juvenile’s testi-
mony might ha\e implicated her in a criminal act, the court held
that the juvenile could not raise the fifth amendment privilege be-
cause she was subject to delinquency proceedings rather than to
criminal prosecution and punishment. The recognition of the
criminal nature of delinquency proceedings which supported the
extension of the right to counsel by the court in A.A. is more dura-
ble ’.nder close scrutiny. While delinquency proceedings differ
from formal criminal prosecutions, the stigma and effect on the
juvenile of a declaration of delinquency is considerable. The pu-
nitive nature of detention bears greater similarity to incarceration
(particularly in instances of serious conduct) than the court sug-
gests in E.L.L.

On appeal, right to counsel violations do notperse constitute
reversible error; instead, they arc reviewed under the “harmless
error” lest that is routinely applied to other procedural viola-
tions.122L In Gipson i’ State,'2 the court held that the absence of
counsel even at a critical stage of the proceedings (a preliminary
hearing) may be harmless if harmlessness is established beyond a
reasonable doubt.

Alaska’s constitutional right to release on bail is codified in

115 584 1*2d nnd (Alaska J978).

116. Oiton v. Zjburac. 525 i'."M 537 (Alaska 1974).

117 1tollman v. Siate, 104 1*22 644 (Alaska 1965). Compart' with Cii-ptum v. Scarpelli
411 U.S. 778 (1973) nNnd MenijM — Rhay, 389 U.S. 128 (1967).

11S. McGinnis v. Steven.—, 543 I.2] 1221 (Alaska 1975). Compare with WollV v. Mc-
Donnell, -1IS U.S. 519 (1974) omt Johnson v. Avery, 39.3 U.S. 483 (1969).

119. 538 P.2U UX4 (Alaska 1975). See also Inic Gault. 387 U.S. | (1967).

120. 57. 1»2- 7S6 (Alaska 197768

121. Merrill v. State. 423 1”.2il 6(Alaska 1967).

122. 575 i<l 782 (Al iskr. 1978).
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AS § 12.30.020 et seq. Bail is a matter of right prior to the trial.
Under the statute, the primary factors to be considered by the
court in establishing bail are danger to the community and likeli-
hood of flight prior to trial.2- Although bail must be set in a “rea-
sonable sum,” in practice it is trequently set so high that it ii
unattainable by the defendant. Bail, in some amount however,
must be set for nearly all offenses.14

Except for certain serious felonies,15 the bail statute also al-
lows for bail pending appeal or sentencing following conviction.
As a matter of practice, local courts have required that a variety of
conditions be satisfied prior to release of most defendants on seri-
ous offenses. Typically, the courts require that defendant be su-
pervised by a third party, employed while released prior to trial,
and regularly contacted by an attorney or other non-custodial per-
son. Because there is not a competitive market for bail bonds in
most parts of the state, the trial courts have been amenable to
ether means of satisfying monetary bail conditions, such as the
posting of property bonds, unsecured personal surety bonds, and
the deposit of ten percent of the established bail with the clerk of
the court to be returned following completion of the case.

C. Arraignment

At arraignment, the accused is brought before the court for
formal advisement of the charges which have been filed against
him, advisement of his constitutional rights, and entry of a plea.
Rule 5 of the Alaska Rules of Criminal ProcedurelX® requires that
a person be brought before ajudge or ma ‘'rate for arraignment
within twenty-four hours following his .rest. In Padgett =
State?2l the Alaska Supreme Court ruled that a Rule 5 arraign-

123. AS g 12.30.020(c)- permlts the court to tnke the following factors into consnlera-
tion; the nature nnd circumstances of the olfcnsc charged; the weight of the evidence
ngii.ist the person; the persor®i fan ily lev; the person®s employment; liiepeMim*s financial
resources; the person"s character and mental condition; the length ol the person®s residence
in the community; the person®s record of appearance nt court proceedings; and the gt of
the accused to avoid prosecution or his failure to appear at court proceedings.

124. Gilbert v. Slate. 510 F2d 485 (Alaska 1975); Martin s. State. 517 1".2d 1389
(Alaska 1974). "|he L"uited States Supreme Court ii.t>declined vigorously to monitor b dl
provisions. See Schli*av. Kuebcl, 404 U.S. 3j7 (1971).

125. AS 812.30.0-10 permits release on hail following conviction except in instances of
convictions for first-degree murder, armed lobfcery, kidnapping, or rape.

126. Alaska R Grin. I”.5()() provides:

|": Mgt when the person arrested is issued a citation for u misdemeanor and im—
mediately thereafter released, the arrested person shall be taken before the nearest
available judge or magistrate without unnecessary delay. Unnecessary delay
w ithin the meaning of litis section (a) isdelined as a period not to exceed twenty-
four hours after nrrest. including Sundays and holidays.

127. 59 1".2d 432 (Alaska 1979). Compare with Walton v. Arkansas, 371 US 28

(1962).
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al. ment proceeding is not a critical stage of the proceedings at which
h_e the accused is entitled to counsel. While a request for counsel at
li- arraignment must be recognized by the court, failure to provide
& counsel at the arraignment is not, per se, reversible error.
is L
er Rule 25 of the Alaska Rules of Criminal Procedurel®Ballows moa.
' a defendant a single peremptory challenge io the judge assigned to Y-
al- his case. The Alaska Supreme Court limited the rule in Gieffcls v.' )
on State?2 holding that the right to challenge a judge peremptorily
’o.f does not exist at ministerial proceedings such as arraignments so
-y long as the substantive rights conferred by AS § 22.20.02213 are
Su- not interfered with and the judge is not called upon to exercise a
ial dibtretionuvy fuaction.
>er-
;in D. Preliminary Hearings and Grand Jury
mto
the Because .here is ro statutory or constiititional right to a grand
and jury indictment or a preliminary hearing, misdemcanoi charges
cof may be initiated by complaint or information. Article I, Section
813 of the Alaska Constitution, however, like its federal counter-
part,12 mandates that felony charges be initiated by way of a
grand jury indictment.
for .. . -
inst 1 Preliminary hearing. After arrest and arraignment on a M V-
._|Ins felony charge, an accused has a right to a preliminary hearing, at .
Ithe; which time the State must establish probable cause before a dis-
trict court judge or magistrate. The hearing must be held within
aent days followi if th d is i d ithi
ft ten days following arrest if the accused is in custody or within
. twenty days if he is not in custody.13 Although a preliminary
1gn- hearing is a critical stage of the proceedings at which an accused
g g p g
derv has a right to counsel, the absence of counsel may be harmless
mlcnce
jreial 128. Alaska R. Crim. p. 25(d)( 1) stales; litpertinent part, as follows: “In any criminal
ClICC case in Superior or District Court, tlie prosecution and thr defense shall each be entitled as
il of a matter ol right to one change ol judge."
12*, 552 1"2d 661 (Alaska 1976).
11389 130. AS 822.20.022 provides for peremptory disqualification of a judge in a district
a hail court action or a superior court action.
131. Sec note 74 supra.
iocs of 131. U.S. Cii.sst., amend. V. provides:
No pelson shall be held to >u .v.er (or a capital, oi other infamous crime, unless
on a presentment or indictment «fa grand juiy, except in cases arising in the land N _y [
a or naval forces, or in the militia, when in actual service it time of war or public '
o5 danger; nor shall ntty person ho subject for the same ofiencc t be twice pul in - i
y jeopardy of life or limb; nor shall he compelled iu any criminal case to hr a wit— B
Se ness against himself, nor lie deprived of life, liberty, or property, without due
process of law; nor shall private property be taken lor public use, without just i’.
28 compensation -

133 Alaska Rr. Crim. I'. 5 t |
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error if harmlessness is established beyond a reasonable doubt.1M

2. Grandjury. While establishment of probable cause
preliminary hearing is sufficient to hold the defendant for trial,
unless the constitutional and statutory right to indictment by a
grand jury is waived by the accused, an indictment is still required
for felony charges. Although the prosecution need oniy establish
probable cause at a preliminary hearing,1% the burden of proof
before the grand jury is heavier. An indictment by the grand jury
may be returned only if the evidence presented, if not contradicted
or explained, would warrant a conviction at trial.13"'

Rule 6 of the Alaska Rules of Criminal Procedurel3 sets out
a variety of regulations concerning the presentation of evidence
before the grand jury. Hearsay evidence, for example, may not be
presented to the grand jury without a ‘mcompelling justifica-
tion.”13" In State v. Giejfahj'0 the court held that the cost of
transporting witnesses, even from out of state, docs not constitute
a compelling justification for the use of hearsay testimony. In
Metier  State™Othe court similarly rejected a claim of inconve-
nience to justify hearsay testimony. The admission of hearsay evi-
dence, however, docs not automatically invalidate an indictment.
The Alaska court has adopted a “subtraction test”: the indictment
will not be dismissed if there is sufficient evidence to support the
return of the indictment.11

An accused has a right to a fair grand jury proceeding consis-
tent with due process and without improper influence over the
grand jury by the prosecutor. To prevent the grand jury from be-
coming a tool or rubber stamp of the prosecutor, the trial courts
have been directed to monitor the prosecutor’s instructions of law
and arguments to the grand jury and to identify instances of un-
due influence or unfairness.1®2 Following the return of an indict-
ment, the defendant is entitled to a transcript of the evidence
presented to the grand jury.113

134. Marlines v. State, 423 P.2d 700 (Atom tyr>7> Merrill v. Siatc. 423 P2d iao
(ths*xii 1967).

135. Alaska R. Ckim. I* 5().

136. Alaska R. Ckim. p. 6(q).

137. See, inparticular, Alaska r. Ckim. I'. f-i. |:n), (Q) ami ().

ns. Alaska R. Ckim. i 6(@r); Webb v Si.ro. 5M P.2d 275 (Alaska 1078); State v.
Taylor, 566 I"2it 1016 (Alaska 1077); Galuuska v. Stuio, 527 P.24 450 (Alaska 1974>.

130. 554 1".2d 460 (Alaska 1076).

IHn, 581 I\2d 660 (Alaska 1078).

141. =hte v. Gicll'els. 554 P.24 460 (Alaska 10i>7), Coleman v. Slu.o, 553 P.24 40
(ALisv.il 1076).

142. Coleman v. State, 553 P.24 40 (Alaska 1076).

143.  llurklioUler v, Slale, 401 P.24 754 (Alaska 1971); Alaska R. Ckim. P. C(iti)
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E. Discovery

1 Discoveryfrom theprosecution. While Alaska affords dts

fendr.nts broad rights of discov::y in Rule 16 of the Alaska Rules
oi'Criminal Procedure, the supreme court has declined tr. enforce
the rule aggressively. Pursuant to Rule 16, statements of wit-
nesses, police reports, reports of convictions, and other materials
must be disclosed to the accused. Like the federal rule in Brady v.
Maryland,"** a prosecutor must disclose all potentially exculpa-
tory evidence.l'5 In Lauderdale 4 StateM™ the Alaska Supreme
Court held that the prosecution is required to preserve and pro-
duce the test ampules used in connection with breathalyzer exami-
nations in drunk driving cases because such evidence may, upon
testing and ex..mutation, prove exculpatory.

As in instances of violations of other procedural rights, the
Alaska Supreme Court applies the harmless error test in assessing
and weighing the elfect of discover)' violations by the prosecu-
tion.17 In Des Jardins v. State,w the Alaska Supreme Court ob-
served that the lack of prejudice resulting from the prosecution’s
discovery violation was purely fortuitous. The court stated: “In
future cases we will continue to scrutinize prosecutorial conduct in
this area, and will not hesitate to reverse where it appears that the
defendant has been prejudiced by such action."149 Thereafter,
however, the court in Scharvcr v. Statel® held that dismissals for
failure to make discovery are frowned upon, especially where the
information withheld is cumulative. In Stevens v. State,15 the
Alaska Supreme Court reversed a conviction because the prosecu-
tion failed to permit discovery. In that case, the prosecution failed
to disclose a critical police report. In most cases of discovery vio-
lations, however, the courts have declined to severely sanction dis-
covery violations by granting dismissals or reversals on appeal or
by granting lesser sanctions such as continuances or fines.

Although the defendant has been granted broad rights of dis-
covery, the courts have deprived Rule 16 of any significant bite.

M4 "7 ITIFSTSF( 1% 3)FTdSifso Wealierliifd C 1 h AW C T s = 545*0977)1 United"

States v. Agurs. 427 U.S. 97 (1976); und Moore v. Illimois, <108 U.S. 986 (1972).

145. AL \ska K. C*tUM- T 16(h)(3) provides: "Tint prosecuting attom-y shati disclose o
defense counsel any material or information ="=itin Ins possession or control w I".id- ten,!, to
negate the Jjiiilt of the accused as to the olfenv.; or would tend to reduce ht> pi.... ment
therefore.”

U(.. 548F2d 376 (Alaska 1976).

147, rjruhum v. State, 571 I*.2d 631 (Ala.la 1977); Scharvcr v. State. 561 1.2 300
(Alaska 1977).

148. 551 P.2d 181 (Alaska 1976).

149. //. at 186.

150. 5611°.2d 300 (Alaska 1977).

151. 582P..1 621 (Alaska 1978).

«
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Curiously, violations of procedural rights by police officers some-
times result in more serious sanctions than violations by prosecu-
tors. Applying the exclusionaiy' rule, police violations frequently
result in suppression of critical evidence which sometimes leads to
acquittal. In contrast, violations of procedural rights by prosecu-
tors (who presumably have better training and knowledge of their
obligations) seem to be sanctioned, wherever possible, with trial
continuances and monetary fines.

Frequently, however, discovery violations cannot be ade-
quately remedied by the granting of a continuance or other inter-
mediate sanctions. Like justice deiayeu. late discoverj often
denies a defendant an important opportunity to examine, analyze,
and meet the prosecution’s evidence. Disclosure of important in-
formation on the eve or in the middle of trial frequently has a
devastating effect on the presentation and defense of a criminal
case. In the final analysis, tlie existing approach to the application
and enforcement of the discovery provisions docs not adequately
protect the rights of the defendant.

2. Discoveryfrom accused. Rule 16 also grants the prosecu-

tion certain discovery rights, including the rights to have a defend-
ant appear in a lineup, provide other physical, nontcstimonial
evidence (hair, fingernail clippings, etc.), and provide reports of
experts who will testify at trial.122 Although notice of intent to
rely upon a defense of alibi or insanity must be provided to the
prosecution,153 the Alaska Supreme Court in Scott \\ State'™ held
that an accused need not disclose a list of potential alibi witnesses.

F. Speedy Trial

Article 1, Section 71% of the Alaska Constitution ensures the
right to a speedy trial for persons charged with criminal offenses.
The constitutional guarantee has been codified in Rule <*5 Alaska
Rules of Criminal Procedure.15* That provision requires that an
accused be brought to trial within 120 days of his arrest or the
initiation of charges.

Referred to as the “four-month rule,”” Rule 45 requires that
the prosecution bring an accused to trial within 120 days following

152.  Alaska It Ckin. 1. 16(C).

153.  Alaska K. Crim. > 16(c)(3).

154. 519 P! 774 (Alaska 1974). Compare’ >//: Wvrdius v. Oregon, 412 U.S. 470
(197.2); Williams v Florida. 399 U.S. 78 (1970); and Jones V. Superior Court, 58 Cal. 2d 56,
372 I».2d 919. 22 Cal. llptr. 879 (1962).

155. See note 2 xnprn.

156. Alaska It Ckim.I".45(h) provides;"A defendant charged with cither n felony or
n misdemeanor shall be tried within 120days fiom the time st forth inSection (C).“
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his arrest or initiation of charges. In Peterkin v. State,'5" the court
held that a period of 140 days following arrest violated that rule.
Dismissal of the charges is the'only remedy recognized by-the
court for Rule 45 violations. In computing the 120-day period,
certain periods of delay resulting from defense motionsis8 or
caused by the unavailability of the defendantl5' are excluded in
calculating the time for trial.

While an accused is under no affirmative obligation to de-
mand a speedy trial, the defendants silence in setting a trial date
may constitute an acquiescence to any delay. In DeMiJe
Stiite,"-J the court held that the defendant, who was represented
by counsel at the time of the trial setting, impliedly acquiesced to
a trial setting beyond the 120-day rule. DeMille tempered the ear-
lier decision in Peterkin v. Statel6l where the court stated that for
'he purpwos of determining whether a speedy trial violation ex-
isted it was not relevant that the defendant failed to affirmatively
demand a trial.

Until Peterson v. State,1® it was unclear whether the
mandatory requirements of Rule 45 could he relaxed pursuant to
Rule 53 of the Alaska Rules of Criminal Procedure.183 In Peterson’
v. State,'™ the defendant was brought to trial on a multiple homi-
cide charge 136 days alter initiation of the case. On appeal, the
court held that the requirements of Rule 45 can be relaxed in cer-
tain instances and that the relaxation in Peterson was justified be-
cause the case was brought in the Alaska bush, the delay was
short, the crime was serious, and there was no apparent prejudice
to the defendant.16

When Rule 45 was adopted, the trial courts were not pre-
pared to monitor criminal cases and ensure that they come to trial
within the 120-day period. After the Alaska Supreme Court made
it clear in Peterkin v Statel66that the responsibility of setting tri-
als within the 120-day period rests with the courts, adequate pro-

157. 543 P.2d 418 (Alaska 1975).

158 Ataska R. Cuim.J 45(d)(2)-

159. Alaska ¥t Ckim.P. iijd)i-l).

160. 581 P.2J 673 (Alaska 1978).

161. 543 P.2U 418 (Alaska 1975).

162. 562 P.2J 1350 (Alaska 1977).

163. Alaska R. Ciun.P. 53, provides; "These rules are designed to fecilitate business
and advance justice. They may br relaxed or dispensed with by the in any rase where
it shall lie manifest to the couit that a strict adherence to them v ill injustice.”

164. 562 P.2.J 1350 "Alaska 1977).

165. tit. at 1360

166. 543 P.2d 418 (Alaska 1975). Although Conp.re.w hni adopted a speedy trial a,t
similar to Rule 45. the Supreme Court has declined to adopt a set standard lor speedy trial
violations and ha., reviewed each case individually. Ses barker v. Wingo. 407 U.S. 514
(1972).

fc*
£t

-SC

fic

eh-vm . e



g

UCLA-ALASKA LAWREVIEW [Vol. 9:109
cedures were developed. Now, at the time of arraignment in
felony cases, the defense and the prosecution are asked to stipulate
to or argue the date when the 120-day period is deemed to have
commenced in the case. Similar procedures have beer, developed
in the district courts. As a result, dismissals for speedy trial viola-
tions have significantly decreased.

IIl. Rights During Trial

Unlike the liberal approach to various pre-trial rights, Alaska
has followed the mainstream in adopting and enforcing procedu-
ral riglus at the trial stage.

A. Rightto Jury Trial

Rale 23 of the Alaska Rules of Criminal Procedurel67 pro-
vide? t.’r.t ajury trial shall be provided in instances where the ac-
cused is constitutionally entitled to one unless the right has been
clearly waived by the defendant. The jury trial right is embodied
in Article I, Section 1118 of the Alaska Constitution. In constru-
ing the constitutional limits to the right to a jury trial, the Alaska
Supreme Court has applied the same test that is used in determin-
ing the right to counsel. The court in Baker v. City of Fairbanks'e
held that ajury trial is afforded whenever the accused is subject to
incarceration, loss of a valuable license, or a fine in an amount
denoting criminality. In Johansen v. State,'70 the court held that a
defendant in a civil contempt action for failure to pay child sup-
port is entitled to ajury trial because of the possibility of incarcer-
ation.

While the right to a jury trial, like other procedural rights,
may be waived by the defendant,171 the court is required to ad-
dress the defendant personally and inquire whether the waiver is
made knowingly and voluntarily.1I2 An inquiry directed to the
defendant’s attorney will not suffice. The court in Walker v
State173 held that the failure of the trial court to address the de-

167. ALASKA R. CKim. P. 23(a) pmvijes “Cases rojuirr-.1 in I tiled by a jury shall be
so tried utte.is (he defendant waives a jury trial ia Anting with the approval of the court
and the consent of the .State.”

Rule 23 merely parrots the constitutional authorization for a juiy trial. See Walker v.
State, 57% .2J 1388 (Alaska 1978).

168. €€ note 3 S

169. 47! r2d 386 (Alaska 1970). Compare m/.V KaUtwin v. New York, 39) U S. t
(971)). JJ"jom v. Hlimois, 391 U.S. 191 (]06S): Duncan v. Louisiana, 391 U.S. 145

(196|%
<l P2t 759 (Alaska 1971).
171. Walker v. Stale, 578 P.2J 1388 (Alaska 197P).
172.
173. At
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fendant personally constitutes error per se.

The defendant is entitled to ajury comprised of a representa-
tive cross section of the community.174 To achieve this goal, Rule
24 of the Alaska Rules of Criminal Procedurel/s authorizes voi;

dire of prospeciive'jurors and'altords the state six -peremptory ..

challenges and the defendant ten in felony cases. In misdemeanor™
cases each party is permitted three peremptory challenges.

The Alaska Supreme Court has never considered the manner.-

in which the voir dire of prospective jurors should be conducted.
The practices in the trial courts vary throughout the state. Some

judges permit art open-ended ant4 unrestricted voir dire of the ve- ;

nire; other judges conduct most of the voir dire themseives, per-
mitting limited questioning by counsel either directly or by
written questions read by the trial judge.

il. Nolo Contendere Pleas

Rule 11 of the Alaska Rules of Criminal Procedurel® autho-
rizes the entry of guilty, not guilty, and nolo contendere picas.
The nolo plea has much the same effect as a guilty pica and, like a
pica of guilty or a finding of guilty by the jury,177 results in a judg-
ment and conviction. Still, the plea has some special utility. A
conviction following a plea of nolo contendere may not be used in
subsequent civil' proceedings involving the same conduct as that
charged in ihe criminal case.1/8 The nolo pica does not constitute
an admission of civil liability and may not be used to establish
civil liability.

In Lowel!l Sidel 10 the Alaska Supreme Court held that a
conviction supported by a pica of nolo contendere may be used to
impeach a defendant’s testimony at a subsequent proceeding, as-
suming the offense is one involving dishonesty or false statement
and meets the other criteria set forth in Rule 26 of the Alaska
Rules of Ltiminal Prc jcedurc.180

|74. See ALASKA R. Ciom. P. 24.1; see also Alvarado v. State. 486 P.2d 891 (Alaska
1971)

175. Alaska R. Ohm. P. 74(d) provides for the exercise of peremptory challemfs fol—
lowing the completion ot all challenges lor cause of prospecti®-i j.ic't; Ifthere i uo.e
than one defend,xnt, the coup may allow the defendants additional peremptory cha i."ngts
mid permit them to be exerciser! separately or jointly.

176. Alaska R Ckim.P, 11(t) provides: “A defendant may pleat! not gquilty, quilty or
nolo contendere Ifa defendant refuses to plead, stands mule, or ifn defendant corpora—
tion fails to appear, the court shall cuter a plea of not quilty."

177. See At ask.>R. CIUM. K 11(); Ovcson v. Mi.ni.ap ility of Anchorage, 574 1°.d
SOl (Alaska 19V«), Cooksey v. ,St.%, 524 1".NI 1.751 (Alaska 1974).

178. See l.ovcll v. Stale, 574 P.2d 1281 (Alaska 1973).

179. /1.

IU. At ASKA R. CIUM. I 26(0(1). U) provide:

(1) General /tu/e. For the purpose of attacking the crod.bility ol a witness, evi-

jJ
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Picas of nolo contendere may be conditioned upon the pres-
ervation of the defendant’s right to appeal certain issues. The
Cooksey rule (named lor Cooﬁsey V. Sptate,'S' which established
the procedure H' which issues could be rescrvc] for appeal upon
pleas of nolo contendere) was subsequently modified and limited
in Oveson v. Municipality o fAnchorage.'sl ‘in that case, the Alaska
Supreme Court held that ac. appeal may be taken following a plea
of nolo contendere only in instances where the prosecution stipu-
lates that resolution of the issue would be dispositive of the entire
case. The OVESON gloss to the Cooksey rule was a product cf the
Supreme Court’s frustration with hearing and deciding appeals in-
volving issues not dispositive of the underlying case. Ar. appeal
following a plea of nolo contendere conditioned upon th.* right to
appeal non-dispositive issues was viewed as a means of circum-
venting the standards for interlocutory review set out in Rules 23
and 24, Alaska Rules of Aooeilutc Procedure.

c. Guilty Pleas

Rule !'1of the Alaska Rules of Criminal Procedure contains
the guidelines for entering a guilty plea. The court is required to
address the defendant personally and inquire as to whether the
plea is made knowingiy, intelligently, and voluntarily.18 The
court must advise the defendant of the various rights (right to con-
front witnesses, right to trial by jury, presumption of innocence,
etc.) which he is waiving by entering his pica.18 A court's failure
to make a sufficient inquiry is not reversible error unless it affects
important rights of the accused.1%

in Morgan SIate,"" the Alaska Supreme Court repudiated
the rule of Idlng V. Eye/nan."'l The court in S|C|Ing held that an

accused need be “more competent” to waive trial rights than he

dencc di.it he has keen convicted of a crime is admmTbleTiul only fi the criinc
iiV" Ivfd dishones’y o- false stntem-nt.
(@ Time limit, Lvidcncc of a conviction under this Rule Is inadmissinte ifn
period of more than five years has elapsed since (he date of the conviction of the
witness.
See a/so Richardson v. State, 579 P.2d 1372 (Aluska 1978): Lowell v, State, 57< P24 1281
(Alaska 1978); Smith v. Reavers. 551 P.2d 1167 (AlaAa 1974]

181. 5241".d 1251 (Alaska 1974).

182. 574 P.2dKOl (Alaska 1978)

183. See Joe v. State. 565 I’.2d 508 (Alaska 1977); F.lscv. Stale. 555 P.2d 1210 (Alaska
1976); Gregory v. State, 550 1\2d 374 (Alaska 1976); Darrctt v. State, 5-M P _M 830 (Alaska
1975); McKinnon v. Sine, 526 P.2d | (Alaska 1974); Ingrain v. S .tg, -"0 P.2d Id
(Alaska 1969); Thompson v. Stale, 426 P.2d 995 (Alaska 19%7); State =1VIle .00 I’.2d 333
(Alaska 1>66).

188  lit.

) . Gregory v. State, 550 P.?d 374 (Alaska 1976).

186. 5S2 P.2d 1017 (Alaska 1978).

187. 478F.2d211 9lh Cir. 1973).
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does to stand trial. The Alaska court, noting that few courts have
approved the Sicling approach, denied the defendant’s assertion
(unsupported by the record) that he was incompetent when he en-
tered his guilty plea.*8

Alaska’s criminal rules do nut specifically address the issue of;
plea bargaining. Plea bargaining in most cases was abolished in
1975 by the Attorney General of the State of Alaska. In State v.
Bueka'.ew,1” the Alaska Supreme Court held that trial judges
could net participate in plea or sentence bargaining by indicating,
prior to entry of the plea, the nature of the sentence that would be
imposed upon the defendant by a plea.

D. Severance

1 Severance of defendants. Pursuant to Rule 14 of the

Alaska Rules of Criminal Procedure,IA any co-dcl mdant who is
being prosecuted in a joint proceeding can move for severance if
the joinder is prejudicial. Unlike other procedural rights, the pro-
priety of severance is left to the trial judge’s discretion and on
appeal, reversible error will not be found unless the defendant can
establish both prejudice and an abuse of discretion on the part of
the trial judge.19

In Larson it State,192 the Alaska Supreme Court held that the
joinder of two brothers n a single proceeding was not prejudicial
where one was charged /ith assault at a gas station and the other
was charged in connection with a shooting at the same gas station.
Where the prosecution seeks to introduce statements or confes-
sions into evidence, join ler of co-defendants may pose Rrutonm

ISS. 582 P.2U at 1021. See also Note. Competenceto Pleadand the Retarded Defendant:
United States x Stusthers, 339 F.2J /.”/ (1970), 9 Conn. L."Rtv. 176, 1S5 (’976). See,tho
.McKinney v. State, 566 P.2d 653, 660, opinion on rehearing, 570 P.2d 733 (Alaska 1977);
1 jer-k v. Sta—c, 520 P.2d 795, 802-03 (Alaska 1971).

189. 561 P.2d 289 (Alaska 1977). Prior to the ban on plea bargaining, Alaska R
Crim. P. 12(C) required that counsel for the state and the defendant disclose to the court
the terms and conditions of plea agreements and bargains whereby pleas of quilty and nolo
contendere were entered by the defendant in the expectation that a specific sentence would
he imposed or other charges before the com iwould be dismissed.

loo. Alaska K Crim. P. X provides:

If it appears thut a defendant or the state is prejudiced by a joinder ol oOcnscs or
of defendants in an indictment or information or by such joinder for trial to—
gether, the court may order an election or separate trials of counts, grant a sever—
ance of defendants, or provide whatever other reliefjustice requires. In ruling on
ihe motion by a defendant for severance the court may order the attorney lor the
st it- to deliver to the court lor inspection in camera any statements or confessions
made hy the defendants which the state intends to introduce at the trial.

191. Catlett v. State, 5S5 P.2d 553 (Alaska I<7:); Richards v. State, -151 P.2d 359
(Alaska 1962); Seln in v. State,-506 p.2d lal (Alaska 1965).

192. 596 P.?.d 1019 (Alaska 1977).

193. The Dmton rule isderived from Hmton v. United States, 391 U.S. 123 (1968); see
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problems. As recognized in Bruton v. United States,1,Jthe joinder
of co-defcmlants for trial may violate the right to confrontation
where one co-defcndant makes a statement or confession implicat-
ing the other. The confrontation problem arises when the state-
ment or confession is admitted in the prosecution’s case and the
co-defendant making the statement declines to testify pursuant to
his constitutional right to remain silent. In this situation, the im-
plicated defendant is deprived the opportunity to confront the wit-
ness (his co-defendant) testifying against him.

Although some restriction of the Bruton rule can be detected
in recent federal decisions,the ri'le is still adhered tc. in Alaska.
In Mead v. State,'Q0 the Alaska Supreme Court held that the ad-
mission of three confessions at trial violated the defendant’s right
to confrontation. Similarly, the cour' in Benefield t. State"-1 held
that the testimony of a police offie v- which summarized ibe c.v.t-
fchsion of a co-defendant deprived the defendant of his right to
confrontation and was therefore improperly admitted by the trial
court.

2. Severance ofcharges. Rule 14 also permits the severance

of multiple charges alleged against a single defendant. There arc
several ways in which prejudice, results from the consolidation of
multiple charges in a single proceeding. The first occurs where a
defendant wishes to testily on one of the charges, but not on the
other.19* The nature and effect of this type of prejudice was con-
cisely summarized by the United States Court of Appeals for the
District of Columbia in Cross i United States.'0L In that case, the
court stated:

Ifhe [the defendant] testifies on one count, he runs the risk that

any adverse effects will influence the jury’ consideration of the

other count. Thus, he bears tie risk on both counts, although

he may benefit on only one. Moreover, a defendantssilence on

one count would be damaging in “he fare of his express denial

of the other. Thus he may be coerced into testifying on the

count upon which he wished to remain sileit. It is not neces—

sary to decide whether this invades his constitutional right to

remain silent, since we think it constitutes prejudice within the

also Dutton v. Evans, 40LU.S 74 (1970); Fr.vicr v. Cupp, 394 M.S. 731 (1969), Douglas v.
Alabama. 3S0 U.S. 415 (1965).

194. 391 U.S. 123 (1968).

195. Sev, <=£, Parker v. Randolph, 442 U.S. 62 (Iv79): Stlmcblc v. Florida, 405 U.S
427 (1972); Nelson v. 0"Neil, 402 U.S. 622 (1971)

19%6. 504 P.2d S55 (Alaska 1971).

197. 559 P.2d 91 (Alaska 1977).

198. S?e Circgor) v. United Stales. 369 F.2d 185, 139 (2d Cir. 1966); Drew v. United
States, 331 F 2d 85, 83, n.15 (D.C. Cir. 1964); 1C, W right, FCDhRAL PIiACrtcii & Pttoci-
DUtth 8222, at 437 (]909  Supp. 1979).

199. 335 I1\2d 987 (D.C. Cir. 1964).
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meaning of Rule 14.-0J
I'nc Cross analysis of the severance problem was adopted by the
Alaska Supreme Court in Cleveland v. Store. 21l

The possibility that the jury will, draw an unfavorable infer-
ence about the defendant "add cumulate the evidence against him
has been recognized as the second type of possible prejudice
caused by consolidation of charges.20® This inference may be-
come particularly prejudicial in cases where the proof of one
count is stronger than that of the other. The jury may be induced
to convict a defendant on a weaker count because it is swayed by
"VoO* suooorting the stronger count.

The tmrd t.pe of prejudice posed by consolidation is the pos-
sibiity that the proof of the defendant's guilt of one crime may be
used to convict him of another, even though the evidence proving
guilt for the former crime would have been inadmissible in a sepa-
rate trial.2” 1.: Ste:;>:y v. Store. 2T the Alaska Supreme Court rec-
ognized the possibility of serious prejudice where a defendant is
jointly tried for several similar offenses. Criticism of joinder of
similar offenses has been extensive; only the federal courts and
one-third of the states currently allow it; all other states prohibit
such joinder entirely or upon the defendant's objection.2b

In Stevens, the court stated:

[\V]e think itappropriate to note our agreement with the aiti—

cism which has been directed against a procedural rule which

permits the joinder of olfenses of the same or similar character.

We think that in genera! such joinders arc to be avoided and

that in those instances where tlie prosecution has joined of-

fenses of the same or similar character the court, on motion by

the accused, should grant a severance of such charges.20'1
Thus, while the Alaska Supreme Court has left the disposition of
severance issues to the trial court’s discretion, the court in Stevens
provided a strong statement favoring severance of similar charges
whenever the accused objects to their joinder. This position is the
same position thai has been adopted by the American Bar Associ-
ation in its Standards Relating to Joinder and Severance.

200. hi. as “5%9 (footnotes omitted).

201. 51* P.2C 1006 {Alaska I*>/5)

202 Drew v. United Stal.-J, 3111 1-.2U 85 (D.C. Cir. 1964).

203. Robinson v. United\States. <159 F 2d (D-C. Cir. 1572); Raker v. United Slates.
401 F.2d 958 (D.C. Cir. |),art. rAvwiW . 41X) U.S. 965 (1970); Cross v.United States. 335
F.2d 937 iD.C. Cir. 194).

204 . 552 rad 021 (Alaska 137,8)

205. See A-D.A. Stand mius Riu.a tinc. ro Joinoi-r and Skvuranci-: g 2.2; see oho 8
J. Moiy.u., Fr.DhkAL l'iiacticl ss8 02(11 n 3 (2d ed. 1976); Dinner v. Stale, 211 S.F..2]17 "2
@i.t. Iv55). Among the states prohibiting similar character joinder by statute are, Oregon
(Or. Rev. Si sr. §132.560 (1970;). Louisiana (Lv Rev. Stat. Ann. §220 (West 1051
and Illinois (i i.. Ri.v. Stai. tli. 38. }$ 111-14 (1970)).

206. 5S2 P.2d at 629 (footnotes and citations omitted).
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E. Presence ofthe Defendant

It is well-recognized that a defendant has a right to be present
during the proceedings against him. Still, the Alaska Supreme
Court has been called upon to review several situations in which
proceedings transpired in the defendant’s absence.

1 Playbacks. In Alaska, trial testimony is electronically re-

corded. During the course of deliberations, juries frequently re-
quest playbacks of various portions of the testimony to assist them
in rendering a verdict. lu State v. Hutuiaganf" the Alaska
Supreme Court construed Rule 38(a) of the Alaska Rules of Crim-
inal Procedure,203 which requires a defendant’s presence at “ever)’
stags of the trial,” to include playbacks of testimony. Further-
more, the court held that the defendant’s right to be present while
testimony is replayed may not be waived by his counsel, but that
the violation of Rule 38 was harmless.

2. Other situations. Several cases have posed questions
cerning the right of a defendant to be present during other stages
in the criminal proceedings. In Cox v. StateZ)' the Alaska
Supreme Court held that communications by the court to the jury,
out of the presence of the defendant arid his attorney, was revers-
ible error because there was no way of proving that the error was
harmless beyond a reasonable doubt. Similarly, the court in
Kimoktoak v. State2'0 found error where the trir.l court, in the
absence of the defendant, heard arguments of counsel on the
jury’s request for a playback on the issue of sequestration of the
jury. Finally, in Johnson v. State2" the court found error where
the trial court, in violation of Rule 31 of the Alaska Rules of
Criminal Procedure, ordered a scaled verdict without the defend-
ant’s consent.

207. 559 P.2d 1059 (Alaska 1977).

208. Ai.aska u Ckim. p. 38(a) provides:

The defendant shall be present at the air.ligarent. at the preliminary hearing, at
the time of plea, at the omnibus hearing, anJ at every stugc of the trial, including
the impaneling of the jury and return of the verdict, and at the imposition of
sentence, except as otherwise provided in this rule.

209. 575 P.2d 297 (Alaska 1978). See oho Koehler v. State, 519 .2 442 (Alaska
1974); Callord v. Stale, 4-10 P_2d 405 (Alaska 1968); Egclak v. State. 43S P.2d 712 (Alaska
1968); Kugzruk v. State, 436 P.2d 962 (Alaska 196S); and Nollke v. State. 422 P.2d B2
(Alaska 1967).

210. 578 P.2d 594 (Alaska 1978).

con-

211. 577 P.2d 1063 (Alaska 1978). Rule 31 has since been changed to permit authoriza—

tion of a scaled verdict without the defendant”s consent. See Alaska R. Crim. p. 3.
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CRIMINAL PROCEDURE

F. Confrontation

In 1979, the Alaska Supreme Court adopted the Alaska Rules
of Evidence. The Rules apply to both civil and criminal cases.
Because of the constitutional right to confront witnesses, criminal
cases sometimes pose evidentiary problems not present in civil
cases. Although confrontation problems arc frequently confused
with the prohibition against introducing hearsay evidence, it is im-
portant to recognize that the right to confront witnesses may-be
violated in criminal cases even where exceptions to the hearsay
rule may render out-cf-court statements admissible.

In Davis r. .State,1'2the defendant sought to invade the statu-
tory protection afforded juvenile delinquency proceedings in order
to confront and cross-examine his juvenile accuser in an effort to
establish bias and interest on the part of the witness. Although
the Alaska Supreme Court rejected the defendant’s confrontation
claim, the United States Supreme Court reversed on appeal. In
Davis j. Alaska.2™the United States Supreme Court held that the
secrecy ofjuvenile proceedings provided by statute must give way
to the right of an accused to confront the witnesses against him.
The Court ordered disclosure of the prior juvenile record of the
prosecution’s witness.

The Alaska Supreme Court faced a similar issue in Salazar v.
State.214 In that case, the defendant sought to limit the marital
communications privilege in order fully to cross-examine and con-
front tlie prosecution witness concerning an inconsistent statement
and bias. On appeal, the Alaska Supreme Court reversed the con-
viction and held that the privilege provided by Rule 26 of the
Alaska Rules of Criminal Procedure would have to give way to
the constitutional right of confrontation. The court in Salazar
stated:

When, as in Davis and this case, the defendant's right to con-

front effectively the witnesses against him by exploring their

possible b as or prejudice is balanced against a rule based
solely on policy grounds, the defendant’s constitutional rights
nnist prevail. . . . We thus hold that when conflict is found be-
tween the constitutional right of confrontation and the exercise

ol a privilege based on public policy, the constitutional right

must control.”1”

Thus Davis and Salazar, taken together, firmly establish that
neither stnlut.ny nor rule privileges of non-disclosure may ob-
struct tlie right of an accused to fully confront the witnesses

202 49 m5 gAIaska o72).
213, 415 us- KX (1974).

214. 559 I’.2C > (Alaska1976).
215. /,/.at 79

(I)>EJ|1_‘
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against him. These decisions recognize the importance of cross-
examination in a criminal trial as a means of testing the evidence
presented and establishing all the facts which might hear on the
credibility of a witness.

G. Sentencing

Following conviction after trial or entry of a guilty plea, Ruie
32 of the Alaska Rules of Criminal Procedure requires that a pre-
sentence report be prepared prior to sentencing in all felony cases.
The report may include references to arrests and charges which
were not prosecuted ii'the defendant has an opportunity to ex-
plain such instances and present rebuttal evidence. In Nukapigak
v. State,2'0 the court held that mere police “contacts” which are
not explained may not be used in the report or considered by the
court in sentencing. When defense counsel believes urn improper
materials have been included in the pre-sentence report, a request
may be made that ajudge other than the sentencing judge review
the pre-sentence report and delete improper items. This proce-
dure avoids the possibility of the improper material tainting the
sentencing judge’s thoughts or attitude about the case.

In 1969, the Alaska Legislature granted to the Alaska
Supreme Court the jurisdiction to hear and review appeals of
sentences.2l7 The expansion of the court’sjurisdiction in this area
was aimed at establishing guidelines to protect defendants against
unsupportably harsh sentences and to achieve some measure of
uniformity in sentencing in Alaska.

All sentences in excess of forty-five days may be appealed.2l"
In examining the sentence imposed, however, the supreme court
will not reverse a sentence unless it finds that the trial court was
“clearly mistaken.”219 The appropriate factors to be considered
by a trial court in imposing a sentence were articulated in S'ete r
Chaney20 Alaska’s new criminal code contains presumptive sen-
tencing provisions which substantially alter the process by which
sentences may be imposed and reviewed.23l

210. 562 r..u (97 (Alaska 1977).

217. AS  1X55.120.

218 Al sska R. Ai' £ 21.

219. McClain v. Slate. 519 F2d 811 (Alaska 19M)

220. <77 R2d -1 (Alaska 1970).

221. See AS J 12.55.125 ct stg., endparticularly. \S §12.55.155. i<lafif\int; 1adon in
agpras.ition and milijmtii.n to l.c considered by the court in applying the picsumpiivc
sentences set out in AS i 12.55.125, 1255 135, 12 55,110, lor a history ol sentence ap—
peals in Alaska, see Erwin, Five Years ofSentence Jteww in Alaska. 5 IIC't.A-Ai.sska I-
Rt.v, 1(1975).
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IV. Post-Convtciion Rights
A. Modf.cation of Sentence

Rule 35 of :he Alaska Rules of Criminal Procedure permits
the trial court to correct or reduce a sentence after it has been
imposed. In addition to the authority of tlie trial court to modify
sentences pursuant to Rule 35(a), Rule 35(b) permits convicted

and sentenced persons to petition for relief where:
The conviction or sentence was in violation of the State or

Teuciai Constitution;

(@ The courtwas without jurisdiction to impose the sentence;
(35 The sentence imposed was not authorized by law;
M) There exists evidence of materiul facts, not previously

presented and heard, that squires vacation of the convic—
tion in the interest of justice;

(5) The Defendant is unlawfull] heiu in custody;

(6 The conviction or sentence is subject to collateral attack
under any common law, statutory or other writ, proceed—
ing, or remedy;

(7) There has been a significant change in law.

B Doubie Jeopardy

Article 1. Section 9:2! of the Alaska Constitution parallels the
fifth amendment of the United States Constitution3’ and provides
that no person shall be put in jeopardy twice for the same offense.
In Torres i¥ State,24 the Alaska Supreme Court followed the pre-
vailing federal rule and held that jeopardy attaches when the trial
jury is sworn. In a series of cases commencing with JVhitton r.
Stater1*the Alaska court has held that although defendants may
be subjected to multiple charges arising out of a single course of
conduct or action, a defendant may not be subjected to multiple
punismncms for the “same offense ™ In determining whether n ul-
tiple charges constitute the "same offense"” for purposes of punish-
ment, the court must analyze whether the offenses involve
dilferenccs in intent or conduct. Any such differences found must
then be balanced against societal >.terv:.;s. "iking into account
whether the differences are substantial enough to warrant multiple
punishm&ins.2’t The Alaska Supreme Court stated in Whitton
that the social interests to be considered include: “(tjhe nature of
personal, property or other right .sought to be protected, and the

222. Alaska Const, at. I.S 2provides: "No person shall he put in jeopatdy >trice lor
the same oflense. No tr «=.shall he compelled inany criminal proceeding to lie .. =vitrcss
against himself."

221. See note 132 \upra.

221. 519 I'2d 7K8 (Alaska 197-i).

225. 479 1’.2) 102 (Alaska 1970).

26. hi. at 112.
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broad objectives of criminal law such as punr.hment of the crimi-
nal for his crime, rehabilitation of the criminal, and the preven-
tion of future crimes.”27If the multiple charges do not reflect
significant or substantial differences in intent or conduct in rela-
tion to the social interests involved, multiple punishments may not
be imposed without violating the prohibition against double jeop-
ardy contained in the State and Federal Constitutions228

Conclusion

This article has attempted to identify the areas of criminal
procedure where Alaska has departed from established lines of
authority and has enhanced the procedural rights afforded an ac-
cused. The greitcst expansion of rights has occurred in the inves-
tigative and ra trial stages of the proceedings. The procedural
rights afforded an accused during a criminal trial and following
his conviction do not significantly depart from thosw which are
afforded by other states or the federal courts. Once formal
charges have been initiated, and, more clearly, once ar. accused is
brought to trial, he receives few beneiits, rights, or protections not
provided defendants in other jurisdictions.

Ip establishing the permissible limits of reasonable searches
and seizures, the right to counsel, the right to fair and impartial
grand jury proceedings, the right to discover)’, and the right to a
speedy trial, the Alaska Supreme Court has taken a more gener-
ous view of the rights of an accused. These five areas of procedure
have an clement in common. Each constitutes a point in the crim-
inal process at which the prosecution has a clear advantage over
the accused. The accused is not able to participate in or influence
the acquisition of evidence, the conducting of a criminal investiga-
tion, and the initiation of charges. The protection of the individ-
ual during these stages of the criminal process can be viewed as an
attempt by the Alaska Supreme Court to equalize the prosecu-
tion’s procedural advantage over the ccuscd. However, once for-
mal charges are initiated and trial commences, the court has been
reluctant to continue providing cnharced procedural protections
to the ..jcused.
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ARTICLES

THE EXCLUSIONARY RULE REVISITED

Senato Charles McC. Mathias, Jr.*

The fourth amendment of the Constitution reads as follows:

The right of the people to be Becure in their persona, houses, papers,
and effects, against unreasonable searches and seizures, ohall not be
violated, and no Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.1

The right secured by the amendment is clear. So is the histori-
cal batkgiound that prompted the addition of the amen .ment to
our oganic law. As one commentator has written:

Alone among those ionstitutional provisions which set standards of
fair conduct for the apprehension and trial of accused persons, the
Fourth Amendment provides us with a rich historical background
rooted in American, as v/ell as English, experience; it is the one pro-
cedural safeguard in the Constitute n that grew directly out of the
events which immediately preceded the revolutionary struggle with

*« The Honorable Charles McC. Mathias, Jr. is tho Senior Senator froia the State of
Maryland ana Chairman of the Senate Judiciary Subcommittee on Criminal l.aw. This urti-
cle is based oil a speech delivered at Loyola University School of Law on F Oruail M, 1932.

1 U.S. Const, amend. IV.
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England.*

The notion of. freedom from wunreasonable searches and
seizures ws3 a matter of hot dispute both in Seventeenth and
Eighteenth Century England and in America in the years leading
‘up to the American Revolution. W hat really offended the colonists
was the arbitrary invasions of homes and offices pursuant to the
so-called “writs of assistance.” Jame3 Otis called that writ “the
worst instrument of arbitrary power, the most destructive of En-.
glish liberty and the fundamental principles of law, that was ever
found in an English law-book.”3 1t is not surprising, therefore, that
when the Bill of Rights was adopted the fourth amendment was
one of its most prominent features.

Although we have extensive knowledge of both the character
of the right protected by the fourth amendment and its historical
underpinnings, we know little about what the Founding Fathers
thought an appropriate penalty for a violation of thnt right should
be. The amendment is silent on this point. So is the historical re-
cord. In fact, not until 1914 did the United States Supreme Court
determine what the consequences would be for a violation of the
prohibition against unreasonable searches and seizures.*

In Weeks v. United Stales,6the Supreme Court hold that evi-
dence obtained in violation of the fourth amendment would be
barred from U3e in federal prosecutions.® The Court’s rationale was
simple:

If letters nnd private documents con thus be seized und held and
used in evidence against a citizen accused of an offense, the protec-
tion cf tin Fourth Amendment declaring his fight to be secure
against such searches and seizures is of no value, nnd . . . might ns
well be stricken from the Constitution.7

So, after 123 years of uncertainty, the question of how the fourth
nmendment was to be enforced wns answered. The exclusionary
rule wns born. And 47 years later, the Court, in Mapp u. Ohio,9

2. .1 Landynski, Seahcii and Seizure and tiik Supreme Court 19 (1966).

3. 1d. ot 34.

4. SeC Weeks v. United Stntes, 232 U.S. 3S3, 393 (1914) (illegally seized evidence not
admissible in federal criminal trial).

fi. 232 U.S. 383 (1914).

G Id. ut 398.

7. 1d. nt 393.

8. 367 U.S. (143 (1961).
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Exclusionary F.ula

extended it to searches by state and local ofncinls.a

From the beginning, the exclusionary rule generated contro-
versy, as it does today. Legal scholars have debated it endlessly.10
Researchers argue about whether the rule deters police misconduct
and whether it contributes to crime.1l Some pronounce it an abys-
mal failure and want it abolished;12 others defend it as essential to
preserving the full intent of th. fourth amendment.13 Moreover,
come of our greatest Justices have been on opposite sides of the
issue. Justice HolmesX and Justice Brandeisl' wrote in support of
the rule; Justice Cardozo questioned the integrity of a judicial sys-
tem in which, as he put it, “[tp-o criminal is to go free because the
constable luu blundered.”10

Stephen Sachs, Attorney General of Maryland and a former
United States Attorney, i3 on outspoken opponent of efforts to
narrow or eliminate the exclusionary rule. But he also understands
why the exclusionary rule arouses such controversy. Last fall, testi-
fying at hearings on the exclusionary rule before the Senate Judici-
ary Subcommittee on Criminal Law, Mr. Sachs explained:

The rule ... isvery fragile, especially in today's atmosphere of un-
derstandable public outrage at crime and at our perceived inability
to do very much about it. It is vulnerable to attack because its val-
ues are abstract, while its price is tangible. It frequently excludes

9. Id. at 655.

10. See, eg., Kr.mirnr, Is tlie Exclusionary Rule an 'lllogical’ or ‘Unnatural’ Interpre-
tation of the Fourth Amendment? 62 Judicature 60 (1978); Wilkey, The Exclusionary
Rule: wwiy Suppress Valid Evidence? 62 Judicature 214 (1978); Kamisar, The Exclusion-
a.y Rtie in {is: irnal lersptc'.ive: T.ie Struggle to Make the Fuunh Amendment Mon
Than 'an Empty Messing,' 62 Judicature 337 (1979); Wilkey, A Call for Alternatives to the
Exclusionary Rule: Let Congress and the Trial Courts Speak, 62 Judicature 351 (1979).

11. See, eg canon, The Exclusionary Rule: Have Critics Proven that it Doesn't De-
ter Police? 02 Judicature 398 (1979); Behls linger. The Exclusionary Rule: Have Proponents
Prove* that it is a Deterrent to Paliaci 62 Judicature 14 (1979); Canon, /I Postscript on
Empirical Studios and the Exclusionary Rule, 62 Judicature 455 (1979); Schicsinger, A
Reply to Professor Canon, 62 Judicature 457 (1979).

12 Sec, eg. The Exclusionary Rule Rills: Hearings Before the Subcomm. on Crimi-
nal Law of the Senate Comm, nn ti\c mJudiciary on S. 101 and S. 7.71, 97th Cong-., 1st Scs;.
(1981) (statement of Steven K. Schlesinger) (hereinafter cited iu Exclusionary Rule Hear-
ings]. At the time of publication the transcripts of the Subcommittee':; proceed, ngs bnve not
yet been printed; as a result page citations aro unavailable.

13. See, eg., Exclusionaiy Rule Hearings, supra note 12 (statement of Stephen
Sachs),

14. Olmstead v. United States, 277 U.S. 438, 470-71 (1928) (Holmes, J., dissenting).

16. ld. nt 483-85 (Brandeis, J., dissenting).

10. People v More, 242 N.Y. 13, 21, 160 N.H. 585, 587, cert, denied, 270 U.S. 057
(1926),

&&&7?
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hard evidence, the truth, from trial. It appears to reward the unde-
serving criminal whom it sometimes frees because the constable
blundered. It seems to many t-e give md and comfort only to the
enemy in the war on crime, and it makes almost no sense to citizens
fed up with crime and impatient with legal technicalities who want
to believe that crime would disappear if only courts would stop cod-
dling criminals. That. i3 why the rule, although it ha3 plenty of re-

sponsible critics, has also hecome a whipping boy of anti-crime
rhetoricians.I7

V/ich that kind of public image, it is not surprising that the
exclusionary rule has always been the focu3 of vehement criticism.
Today, criticism of the rule has reached a fever pitch, ar.d the
prospects for a judicial or legislative narrowing or abolition of the
rde loom larger than ever before. In fact, the Fifth Circuit Court

ji Appeals has already adopted a “good faith” exception to the
ruie in United States u. Williams.10

At the Supreme Court level, it is significant thnt only two
members of the present Court are committed to retaining the rule
as is,10 while at least four members have called for a loosening of
the con aints imposed by the rule.20 No member of the present
Court h  been a more consistent critic of the rule than Chief Jus-
tice Wav 'V Burger. As long ago as 1971,2* he called for legislative
reform of the rule which he considers a “Draconian, discredited

device,”2l that is “conceptually sterile.”?5 So the chances of the

17.  Exclusionary Rule //carings, supra note 12.

18. 022 F.2d 830, 81*3-47 (6th Cir. 1980) (cn bone), ccrt. denied, 449 U.S. 1127 (1981)
(exclusionary rule no longer applicable when police seize evidence in reasonable, good-faith
belief that seizure is constitutional). Thero vcro two eepjruto t.tnjoriiy opinions in the )Vi7-
Farm cm3 Sixteen members of the court held that the search involved in Williams com-
ported with the requirements of the Constitution. Id. nt 833-39. Thirteen members of the
court held that even if thn eoarch d'.d violate the Constitution, the officer conducting the
search reasonably bolleved In good-faith that bis netions were lawful and therefore that thn
exclusionary rule would not bo applied. Id. at 840-47. At timt time there were twenty-fivu
members of the Fifth Circuit Court of Appeals.

19. Justice Brennan nnd Justice Marshall have both committed themselves to reten-
tion of thn rule in its present form. See United States v. Calandra, 414 U.S. 338, 355-07
(1974) (Brennan, J., with Douglas nnd Marshall, J.J., di.aenting).

20. Both Justice Powell and Justice White would adopt some form of a reasonable,
good-faith exception to tho rule. See Stone v. Powell, 423 U.S. 485. 638 (1976) (White, J.,
dissenting); Brown v. lllinois, 422 U.S. 690, 010-12 (1975) (Pow ell,with Ki-liw|ui..t, J,,
concurring in part). Chief Justice Burger nnd Justice Behmptist havn advocated com; lte
abolition of th.t rule. See, e.g., California v. Minjures, 443 U.S. 910, 927 (1979) (Hehmiuisl,
J., with Burger, C.J., dissenting from denial of stay).

21. ltiveiu v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S.
383, 422-23 (1971) (Burger, C.J., dissenting).

22. Stone v. Powell, 428 U.S. 465, 5C\. (1978) (Burger, O.J., concurring).
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Exclusionary Rule

Court rendering an anti-exclusionary rule decision are obviously
very real.

But, what seems just a3 likely is that Congress will aim a blow
at the rule. The improved prospect for legislative action i3 the re-
sult, to some extent, of the Reagan Administration’s own interest
in reform of the exclusionary rule. Both President Reagan” and
Vice President Bush23have spoken out against the »ule, and Senior
W hite House Aide Edwin Meese, a former prosecutor, has called it
‘[t]he single most important factor behind the increase in crime in
this country.”39 In addition, the Attorney General's Tauk Force ou
Violent Crime has spoken in favor of a “good faith” exception to
the rule.Z7 And the Department of Justice has recommended that
such legislation be introduced.23

Of course, legislative efforts to alter or eliminate the exclusion-
ary rule are not new. In the past, anti-exclusionavy rule bills have
been introduced, only to die in Committee without even a hear-
ing.29 But with strong encouragement from the Administration,
momentum has been building on Capitol Hill. Already, more thnn
half a dozen bills on the subject huve been offered in the Ninety-
Seventh Congress.30 And the* Senate Judiciary Subcommittee on
Criminal Law has held the first congressional hearings ever de-
voted solely to an examination of the rule itself.3

23. Bivens v. Six Unknown Named Agenta of Federal Bureau of Narcotics, 403 U.S.
308, 416 (1971) (Burger, C.J., dissenting). More recently, the Chief Justice hna suggested
thnt it ahould be tlie judiciary, rather the" tho legislature, which takes .hii first step toward
modification of the exclusionary rule. See Stone v. Powell, 428 U.S. 465, 600-01 (1976) (Bur-
lier, C.J., concurring) (legislatures unlikely to croato atntutory alternatives to exclusionary
rulo ns long ni rule is retained in ita present form).

Rer.rrks o' President Rragar. .o tin International Abcocii.;iun of Chiefs of Police,
Now Orleans, Louisiana (September 28, 1931).

26. Remarks of Vico President Bush to the Annual Conve ition of the American Bar
Association, New Orleans, Louisiana (August 1981).

26. Washington Star, July 2L 19.81, :u AS5.

27. Attormey General® Task Forcs on Violent Crime, Final Retort, Recommen-
dation 40 (August 17, 1981).

23. see Exclusionary little .'/curings, supra note 12 (statement of D. Lowell Jensen,
A-.iatant Attor icy General, Criminal Division, Department of Justice).

29. See, eg., S. 2657, 92d Cong., Ist Sosa. (1371).

30. Senate bills introduced iu tho 97th Congress, lot Session, dealing with the exclu-
sionary rule include S. 101, S. 751, and S. 1995. House hills include II.R. 4422, H.R. 4606,
I1.1t, 4259 and H.R. 4998. Th? Administration's own proposal wuj recently introduced in the
Senate ns S. 2231, 2d Suss., 123 Conu. R:.e. S2416 (daily ed. March 111, 1932). A similar
proposal has been introduced iu S. 2304.

31. Tie Subcommittee held hearings on October 5 and November 12, 1981, nnd on
March 16 and 26, 1982.
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The Subcommittee held four days of hirings on the exclu-
sionary rule. Among the eighteen witnesses who testified were rep-
.sentatives of the Department of Justice, the American"Bar Asso-
ciation, the American Civil Liberties Union, the International
Association of Chiefs of Police, and Americans for Effective Law
Enforcement; state prosecutors; criminal defense lawyers; law
professors; and a political scientist. The hearings were balanced,
with witnesses divided between those who favor abolishing or nar-
rowing the rule and those who want tu retain it in its original form.

United States Circuit Judge Malcolm Wilkey, an outspoken
critic of the exclusionary rule, has written;

Over the y--ars the arguments pro anil con have been well rehearsed
and positions have crystallised to the extent thnt it sometimes ap-
pears as though almost any debate over the merits of the rule will
likely degenerate into a polarized contest between proponents of the
rule who see their adversaries as lamentably insensitive to violations
of basic constitutional freedoms and opponents of the rule who, in

turn, accuse the rule’s supporters of softness on crime nnd
criminals.”

Fortunately. | think the Subcommittee h&3 managed to avoid
that pitfall. The hearings were both informative and stimulating;
the basic arguments on both sides were set out. Subcommittee
members had an opportunity to become intimately familiar with
the intricacies of the Department of Justice’s “good faith” pro-
posal, and with the three other bills pending before the Subcom-
mittee which seek to abolish the rule or alter substantially its ap-
plication in federal criminal ca3es. Those hills are:

—S. 101, Senator DeConcini’a proposal to permit the admis-
sion of evidence obtained in violation of the fourth amend-
ment wunless the violation was either intentional or
substantial;33

—S. 751, introduced by Senators Thurmond and Hatch to
abolish the rule nnd replace it with a civil damage remedy;3
nnd,

—S. 19D5, Senator Dole’s omnibus anti-crime bill which con-
tains a proposal to limit the rule to intentional, bad faith vio-

32. United Stntea v. Ross, (150 F.2d 1159, 1203 (i'C. Cir.) (on banc) (Wilkey, J., dia-
ucnting), rav'd, 50 U.S.L.W. I530 (U.S. June 1, 1382).

33. 97th Cong., lat Seas., 127 Cono. Rbe. S154 (daily ed. January 15, 1981).
34. Id. nt S2401 02 (di.ily cd. March 19, 1931).

=
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Exclusionary Rule

lations nnd to provide a tort remedy for such transgressions.3%

These hearings havebsen helpful. They have shown that the -
issues involved are. far more complex than they, appear, at first o
blush. A number of important questions of constitutional law and
public policy have been raised during these hearings, the most in-
teresting of which is whether the exclusionary rule is constitution-
ally mandated, or whether it is a judicially created doctrine, with-
out constitutional underpinnings, p.nd thus subject, to congressional
ulteration by statute.

The most fundamental question facing the Subcommittee is
this: Does Congress have the constitutional authority to alter or
abolish the exclusionary rule?’

Opponents of the rule argue that it is amenable to legislative
alteration.34 To them it is simply a judge-made rule of evidence
that can be unmade:

This rule of evidence did not come from on high. It’s man-mude, not
God-given. Until there wns a recent trend of examination into this
rule ... | fully expected somewhere along the line thnt someone
would contend the* Moses brought down a third tablet from Mount
Sinai and that the Supreme Court only discovered it in 1914. . . .
It’s not even in the Constitution.3/

Opponents of the exclusionary rule maintain that it wa3 adopted in
an effort to ensure proper enforcement of the fourth amendment
and f.hat it has failed to do that.3 Therefore, they argue, the time
has come to abandon the rule and replace it with a more effective
alternative.30 They see no impediment to Congress' taking such
action.40

Admittedly, the exclusionary rule is not set forth in the Con-
stitution. There are, however, a number of constitutional require-
ments thnt one will not find m the Constitution. For example, the

35. Id. at S15,7fhj-08 (daily cd. DccembL-r J6, 1031).

3fi. See, e.g., United Slates v. llosn, G55 F.2d nt 120S-<*9 (abolition of or.clusionary rule
nnd creation of nlterndive tort remedy both within power of j tdieiary).

37. Hearings before the Attorney General's Task Force on Violent Crime, June 3,
1931, at 3-1-35 (testimony of Jml|:e Wilkey).

38. See, eg, exclusionary llule Hearings, supra note 12 (statement of Steven K. *
Srhlesinger) (uxdusiormry rule currently grounded on policy of deterrence and empirical
evidence shows thnt rule does I' . dntcrii.

39. United Stntes v. Ross, 655 F.2d at 1208-04.

40. See, eg., Exclusionary Rule Hearings, supra note 12 (statement of Steven It.
Schlesin”er).
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right of an indigent to appointment of counsel in criminal cases4l is
not explicit in the Constitution. It is the result of “judicial implica-
tion.” The question is: Does thut make it less important or more
subject to legislative alteration?

Professor Yale Kamisar addressed this point in testimony
before the Attorney General’s Task Force on Violent Crime:

(Divider the [ptx-Miranda] doctrine that ustate csnnul base n con-
viction on coerced confession, or involuntary confession, however
much the confession is corroborated by extrinsic evidence. . ..
That doctrine, too, is a matter of judicial implication. Read the Con-
stitution. ii. r.evsr r.uce mentions confessions, coerced, involuntary or
otherwise. Does that mean Congress could have negated the old vol-
untariness doctrine by legislation? As a matter of fact, the Constitu-
tion doesn’t mention very much. It doesn’t mention line-ups or wire-
tapping or electronic eavesdropping or stomach-pumping or the
presumption of innocence or an indigent’s right to a trial transcript
at state expense.®3

The contention that the e tclusionary rule is not a constitu-
tional requirement is perplexing. That argument might indeed
have had some merit prior to Mapp v. Ohiol3 for until then, the
exclusionary rule could have been construed a3 an exercise of the
Supreme Court’s supervisory power over federal courts.44 But
Mapp eliminated the grounds of that argument.48 The Supreme
Court’s supervisory power does not extend to state courts,40 so the
imposition of the rule by Mapp clearly was of constitutional di-
mension. Indeed, in Mapp the rule was characterized as “a clear,
specific, and constitutionally required—even if judicially im-
plied—deterrent safeguard without. . . which the Fourth Amend-
ment would have been reduced to ‘a form of words.””4/

41. Gideon v. Wninwright, 372 U.S. 335 (1933).

42. Hearings before the Attorney General's Task Force on Violent Crime. June 3,
1981, nt 64-65 (testimony of Ynle Kninisnr).

43. 367 U.S. C43 (1961).

41. Gellor, Enforcing the Fourth Amendment: The Exclusionary Elite and its Alter-
natives, 1975 Wash. U.L.Q. 621. 657-53.

45, Allen, Federalism and the Fourth Amendment: A Requiem for Wolf, 1361 Sue.

Ct. Rsv. |, 23-24.

43, Gcller, supra note 44.

47. 367 U.S. nt 648 (1961) (citation omitted). Tlie co" try view—that the exclusion-
ary rule is not cotnmnnded hy the Constitution, hut is sir. . one method of enforcing the
constitutional protection—has been forcefully presented by Judge Wilkey in his written re-
sponses to questions posed by the Criminal Law Subcommittee. Exclusionary Rule liter-
ings, supra note 12.
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Although the Court has looked askance at Mapp from time to
tim e/3the fact remains that the decision has never been overruled.
This itself raises dou' ts.about.the prudence of congressional abol-
ishment of the rule*. The Department of Justice lias argued, how-
ever, that Congress can at least limit the exclusionary rule to those
situations in which its application would advance one of the rule’s
underlying goals.19 And the only goal currently underlying the rule,
in the Department’s view, is deterrence of illicit police miscon-
duct.@0 Arguing that the exclusionary rule cannot deter illegal
searches conducted in good faith, the Department concluded that a
statutory good faith exception to the rule, similar to that estab-
lished in the Williams case,8 would be constitutional.& The De-
partment would not express an opinion on whether Congress could
abolish the exclusionary rule entirely.63 Under the Department’s
reasoning however, Congress could presumably eliminate the rule
if it were replaced with an equally effective deterrent of violations
of the fourth amendment.

W hether deterrence of police misconduct is the only remaining
justift: tion for the rule6*and, if it is, whether this affect3 congres-
sional po”er to alter the rule,66 are both open to question.

Constitutional questions notwithstanding, Congress may well

48. Although the court has not hecn willing to limit the rule's applicability to criminnl
trials, SEC Stone v. Powell, <128 U.S. <165, -192-93 (1876), it has refused to extend the rule to
grand jury proceedings, United States v. Calandra, 414 U.S. 638, 348-52 (1874), and civil
proceedings to collect federal wagering taxes when the illegal search was conducted hy state
officials. United States v. Janis, 428 U.S. 433, 464 (1976). Moreover, the Court has allowed
thn admission of illegally seized evidence /.gainst defendants who were the targets, though
not the vict.ms, at an illegal search, ~@United States v, Payr. ir, 147 U.S. 727, 731 (1980)
(defendant may invoke exclusionary rule only when illegal conduct invaded hiS legitimate
expectation of privacy, nut that of third party), nnd ngn/rut ull defendants for the purposes
of impeachment. United States v. Havens, 446 U.S. 620, 627-20 (19S0).

49. Erilu.d-mary Rule lleurinas, supra note 12 (.icntemsnl of I). Lowell Jensen, Assis-
tant Attorney General, Department of Justice, Criminal Division),

60. Id.'

51.  See supru note 18.

62. Exclusionary Rule Hearings, supra =12 =staleni-nt of D. Unwell Jem.cn, Ai’is-
tant Attorney (in.. *1 Department of Justice, eitni .d Division).

53. See id.

54.  See generally Kninisnr, IS the Exclusionary Rule an 'Inodical’ ur 'Unnatural’ In-
terpretation of the Fourth Amendment? 62 JuuiC.vruUK 66 (1973) (emphasizing that etclu-
sionary rule is necessary to protect integrity of judicial process). Cf. United States v. Janis,
428 U.S. 433, 458-59 n.35 (1976).

55.  See Exclusionary Rule Hearings, supra note 12 (statement of William W. Green-
hnlgh, on behalf of tlie American Dim Association) (nrguing that Congress cannot alter rule
even if deterrence! is rule's sole justification).
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decide to try to eliminate or modify the rule. If il does, it would
not be the first congressional attempt to modify or oven overturn a
criminal procedure decision by the High Court.50 For example, in
1993 Congress enacted a provision6/ that was designed to reverse
the Supreme Court’s decision in Miranda u. Arizona,M Although
existing for almost fourteen years, this provision, part of title 2, of
the Omnibus Crime Control and Safe Streets Act,8 has been used
sparingly; moreover, the Supreme Court has yet to rule on the
law’s constitutionality.*" If the congressional sponsors of anti-ex-
clusionary rule legislation have their way, the Court /nay have a
chance to consider the validity of such a bill in the no/i-too-clistant
future.

Congressional efforts to offset Supreme Court decisions are
very much in vegue in the Ninety-Seventh Congress. For example,
there are more than thirty bills pending in Congress designed to
circumvent Supreme Court rulings by divesting the federal courts
of jurisdiction over a variety of constitutional issues.0L There are,

(0% See, e.g,, The Privacy Protection Act of 19H0, 42 U.S.C.A. § 2000ne (1931) tpro-

vides statutory protection ngainst search nnd seizure of documentary evidence posccsscd by
innocent third parties over end above protections required by the fourth amendment! under
Zurcher v. Stanford Daily, 435 U.S. 547 (1973)). The Frivucy Protection Act, of course,
placed greater restraints on government action than those imposed by the Constitution.
Congress’ power to limit the effect of n Supreme Court decision is certainly less extensive
when it attempts to lessen nny of the restraints imposed on government hy tho Constitution.
See, e.g.,, Katzenbnch v. Morgan, 304 U.S. GU, 051 n.10 (19GG) (congrcssionnl power under
section 0 of the fourteenth amendment limited to adopting mcnaures to enforce thnt amend-
ment; Congress has no power to restrict, abrogate or dilute constitutional guarantees).

57. Omnibus Crime Control nnd Safe Streets Act of 19G9, § 701(a), 13 U.S.C. §3501
(1)70).

58. 384 U.S. 43G (195G). Miranda requires that prior to custodial interrogation law
enforcement officials advise on individual that he hna the right to remain uilent, thnt his
statements mny be used against him, thnt lie has tho right to consult with ou attorney, and
th.it if he iu indigent on attorney will lie appointed to represent, him. id. at 411, 157-73.
Stuter'<nta lalien in violation of Miranda are inadmissible in tho prosecution's case-in-
chief. id. nt 470. Undur section 701(a) of the Omnibus Crime Control and Safe Streets Act, n
voluntary confession would he admissible in the prosecution's case-in-chiaf despite the fact
that Miranda warnings were not given. Section 701(a) was justified on the grounds that it
merely overturned the factual determination that was the basis of the Court's decision in
Miranda. See S. Rgp. No. 1097, 90th Cong., 2d Sess. G3 (19G9) (proponents of this provision
argued that because Miranda was based on factual determination that custodial interroga-
tion is inherently coercive, Congress can constitutionally change the Miranda rule by mak-
ing factual findings to the contrary).

59. 18 U.S.C. § 3501 (197G).

11 /Int cf. United Stntes v. Crocker, 510 K.'id 1129, 1137 (10th Cir. 1975) (suggesting

that Michigan v. Tucker, 417 U.S. 433 (1974), aah silentia upheld constitutionality of 13
U.S.C. § 3501).

01. See, eg., Il.1t. 007, 97th Cong., Ist sean. (199!) (abortion); 11.It. 359, 97th Cong,,
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of crurse, important differences between efforts to fcrip the federal
courts of jurisdiction and the proposals to reform kc exclusionary
rule,'2 but they have one thing in common—they are all attempts
to achieve constitutional change without resort to the amendment
process as set forth in article V.J3 As a Senator, | am opposed to
the court jurisdiction bills because they seek to bypass the Consti-
tution* and | am uncomfortable with the anti-exclusionary propos-
als for the same reason.

I have dwelt on the constitutional aspect of this question be-
c-v.i/-? s b-'liev-j that it is incumbent on members of Congress to
make a reasoned judgment about the constitutionality of any bill
that comes befoi,; us. All too often in the past the Congress has
said in effect: “We aren’t sure this hill is constitutional, but let’s
pas.* it and see ./hat -.he courts decide.” That is just an evasion of
our responsibility.

Congress has a clear obligation—independent of that of the
judiciary—to consider a bill’s constitutionality. Wc cannot ignore
this duty. We can be wrong; we can be in error ju3t as the Court is
on occasion; but we have sworn nn oath to discharge our duties as
members of Congress in accordance with the Constitution. I do not
believe that we can perform those duties responsibly without com-
ing to a conclusion about whether our contemplated actions are
constitutional. As Chief Justice Burger has reminded us, “In the
performance of assigned constitutional duties each branch of the
Government must initially interpret the Constitution, and tlie in-
terpretation of its powers hy any brancli is duo great respect from
the others.l concur wholeheartedly.

Ih. fie** tl.using); S. 431, 97th Co..g., 1j( Scss. (1931) (. :1ool pnycr).

62. Tho putative cunstitution.4 Authority for ouch legislation lion in Congress' power to
make exceptions to the appellate jurisdiction of tlie Supreme Court under U.S. Const, art.
1, 8§ 2, cl. 2and in Congress' power to ordain and establish inferior federal courts under id.
ift. 1. a1,cl ]

63. The Congress, whenever two thirds of hoth Houses idmll deem it necoaiary,
shall propose Amendments to this Constitution, or on tlie Application of the Legisla-
tures of two thirds of the several States, shall call a Convention for proposing Amend-
ments, winch, in either Case, shall I>u valid to all Intents raid Purposes, ns Part c.f this
Constitution, when ratified hy the Legislature of three fourths of the several .States,
or by Conventions in three fourths t. ..*jof, as tire one or the other Mode of notifica-
tion may le proposed hy the Congress; Provided that no Amendment which may be
made prirr to the Year One thousand ei.jht hundred nnd eight -shall in any Manner
nlled thn first and fourth Clauses in the Ninth .Section of the lirat Article; and that
no Stntr, without ils Consent, shall he deprived of its equal Suffrage in the Senate,

U.S. f’oNsr. art. V.
04. United States v. Nixon, 41!) U.S. 683, 703 (1974).
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To that end, | am determined that the Criminal Law Subcom-
mittee develop a comprehensive hearing record that will enable my
colleagues and me to inaka.an informed judgment on the constitu-
tionality of proposals to reform the exclusionary rule. Although not
the only j.sue raised by these bills, it is the mo3t fundamental one.
The constitutionality controversy must be resolved once and for
all, because the freedom from unreasonable searches and seizures

is a freedom no despotism can accommodate. It is a right that no
free society can surrender.
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367 US 643, 6 L ed 2d 1081, 81 S Ct 1684
[No. 236]
Argued March 29, 1961. Decided June 19, 1.961.
SUMMARY

The defendant was convicted in the Ohio Common Pleas Cour' of pos-
session of obscene literature; the judgment of conviction was affirmed by
the Ohio Court of Appeals, and the judgment of the latter couit was in
turn affirmed by the Supreme Court of Ohio (170 Ohio St 427, 11 Ohio
Ops 2d 169, 166 NE2d 387). Noting that the obscene materials for pos-
session of which defendant was convicted were discovered in the course
of a sear ch of defendant’s residence, the Ohio Supreme Court found that
the record left it in doubt whether there ever was any warrant for the
search cf her home, but held that under Ohio law evidence obtained by an
unlawful search and seizure, is admissible in a criminal prosecution, and
that unci -r the decision of the Supreme Court of the United States in Wolf
v Colorado, 338 US 25,93 L ed 17S2, 69 S Ct 1359, a state was not prevented
by the Federal Constitution from adopting the rule as it prevailed in Ohio.
A majority of less than six members of the court were of the opinion
that tlie statute under which defendant was ¢ mvictcd, making a criminal
ofifense tho knowing possession of lewd bo. ks and pictures, was uncon-
si utionnl, but under Ohio law this majority was not sufficient to permit
the reversal of the judgment of the Court of Appeals.

On appeal, the Supreme Court of the United States reversed the judg-
ment of the Supreme Court of Ohio and remanded the cause to that court.
In an opinion by Clahic, J., expressing the views of five members of the
Court, the earlier decision in Wolf 7 Colerrdo, supra, was overruled, and
it was held that, ns a matter of due process, evidence obtained by a search
and seizure in violation of the Fourth Amendment is inadmissible in a
state court as it is ru a federal court.

Black, J., concurred in a separate opinion, expressing the view that the
constitutional basis of the rule anno-.need by the Court in the present
case was tho Fourth Amendment’s ban against: unreasonable searches and
seizures considered together with the Fif' Amendment’s ban against
compelled self-incrimination.

Douglas, J., also concurred in a separate opinion, elaborating the grounds
of decision

Harlan, J., with the concurrence of Frankiurter and Whittaker, ,1J.,
dissented on the grounds that (1) the present case, in which the primary
issue was the constitutionality of the statute under which dcfendi.nl
was convicted, was not an appropriate occasion for re-examining Wolf v
Colorado, and (2) this case was sound and should not be overruled,
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Stewart, J., expressed the view that this was n<pt an appropriate case v'
to re-examine Wolf v Colorado, and that the judgment below should be *
reveroed because the Ohio statute under which defendant was convicted
violated the constitutional guaranties of free thought and expression. mn>

SUBJECT OF ANNOTATION

Beginning on page 1544, infra

Admissibility of evidence obtained by illegal search and seizure

HEADNOTES

.iClassified to U. S. Supreme Court Digest, Annotated

Search and Seizure §5 — reasonable-
ness — test.

1. ' hat is a reasonable search not
prohibited by the Fourth Amendment
IS not to he determined Ly any fixed
formula.

Appeal and Error § 1-178 — search nnd
seizure — reasonableness — de-
termination by trial court.

2. What is a reasonable search not
prohibited by the Fourth Amendment
IS in the first instance for the trial
court to determine.

Evidence §G81 — illegal search and
seizure, _

3. All evidence obtained by searches
and seizures in violation of the Fourth
Amendr.: mt of tho Federal Constitu-
tion is, by virtue of the due process
clause of 'the Fourteenth Amendment
?uaranteemg the right to privacy free
rom unreasonahle stale intrusion, in-
admissible in n_state court.

[Sco annotation references 1, 2,

and annotation p. 1G44, infrd

Search nnd Seizure § 4 — restrictions
on states. _

4. The Fourth Amendment's right
of privacy is enforceable against the
states through the duo process clausa
of the Fourteenth Amendment,

[See annotation refere a?]

>
Constitutional Law §840.5; Evidence
§G81. — illegally obtained cvi-
euce.

5. As to the federal government,
the Fourth nnd Fifth Amendments
and, an to the states, the freedom from
unconscionable invasions of privacy ¢
nnd the freedom from convictions
based upon coerced confessions enjoy
an intimate relation in their perpetua-
tion of principles of humanity and
civil liberty, and express supplement-
ing phases of the same constitutional
purpose—to maintain inviolate large
areas of personal p||vnci; the philos-
ophy of each amendment nnd of each
freedom is complementary to, al-
though not dependent ”FO-”’ that of
the other in its sphere of influence—
the very least that together they as-
sure in”either sphere 1s that no man
is to be convicted on unconstitutional
evidence. )

[See annotation reference 2]

Constilutionnl Law §840; Evidence
§G81 — unconstitutional evi-
dencc. .

6. The rule which excludes uncon-
stitutional evidence from being ad-
mitted in a state criminal trial s an
cssentinl Eart of both the Fourth and
Fourteenth Amendments.

[See annotation y. 1544, infra]

ANNOTATION KEFERENCES

1. Admissibility of evidence obtained hy
illcgnl search, 24 ALR 1408; 32 Al.H 408;
41 ALIt 1145; 52 ALU 477; 88 ALU 318;
134 ALU 810; 150 ALU 50G. As to modern
(prior to the Mapp Case! status of rule,
see DO Al.il2d 531. See also 03 L cd 1797
90 L cti 145; 98 L ed 581; 100 L ed 230; C
I, cd 2d 1544 (dealing with United States
Supreme Court cases in point).

2. Right of privacy, 138 ALR 22; 1C8
ALR 410; 14 ALR2d 750.

3. Constitutionality of fodc 1nnd state
regulation of obscene literature, 1 L
2d 2211; 4 L ed 2d 1821.

4. The Supreme Court and the right of
free speech nnd press, 93 L cd 1151; 2
L ed 2d 170G.

Courts §GSl
7. The vei
federalism =
anee of nc
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Courts §681 — conflicts.

7. Tlie very essence of a healthy
federalism depends upon the avoid-
ance of needless conflict between
state and federal courts.

Criminal Law 8§4G — rights of ac-
cused — fair procedure.

8. However much in a particular
case insistence upoii observance by
law officers of traditional fair pro-
cedural requirements may appear as a
technicality that inures to the benefit
of a gu'ty person, the history of the
criminal law proves that tolerance of
short-cut methods in law enforcement
impairs its enduring effectiveness.

Evidence 8§G81 — illegally obtained
evidence — procedure.

9. In determining whether a state

conviction of crime is constitutionally

impermissible because of the admis-

sion at the trial o' evidence unconsti-
tutionally obtained, state procedural
requirements governing assertion and
pursuance of direct and collateral
constitutional challenges to criminal
prosecutions must be respects 1

[See annotation p. 1544, infra]

Point f>om Separate Opinion

Constitutional Law §930 — freedom
of speech — obscenity.

10. A state statute making criminal
the mere knowing possession or con-
trol of obscene material is invalid be-
cause inconsistent with the rights of
free thought and expression assured
against state action by the Fourteenth
Amendment. [From separate opinion
hy Stewart, J.]

[See annotation references 3, 4]

APPEARANCES OF COUNSEL
A. L. Kearns argued the cause for appellant.

Gertrude Bauer Mahon argued

the cause for appellee.

Bernard A. Berkman for American Civil Liberties Union and
the Ohio Civil Liberties Union, as amici curiae.
Briefs of Counsel, p 1542, infra.

OPINION OF THE COURT

Mr. Justice Clark delivered the
opinion of the Court.

Appellant stands convicted of
knowingly having had in her posses-
sion and under her control certain
lewd and lascivious books, pictures,
nnd photographs in violation of
§2905.34 of Ohio’s Revised Code.*
As officially stated in the syllabus to
its opinion, the Supreme Court of
Ohio found that her conviction was
valid though “based primarily upon
the introduction in evidence of lewd
and lascivious books and pictures un-
lawfully seized during an unlawful
search of defendant’s home . . . ."
170 Ohio St 427, 428,11 Ohio Ops 2d
1G9, 1GG NE2d 387, 388.

1.
thut

"No person shall knowingly . . .
have in his possession or under his control
nn ohxcenc, lewd, or lascivious hook [or]
. picture.

The slatulo provides in pertinent part

*PG7 US GUI

+On May 23,1957, three Cleveland
police officers arrived at appellant’s
residence in that city pursuant L«in-
formation that “a person [was] hid-
ing out in the home, who was wanted
for questioning in connection with a
recent bombing, and that there was
a large amount of policy parapher-
nalia being hidden in the home."
Miss Mapp and her daughter by a
former marriage lived on the top
floor of the two-family dwelling.
Upon their arrival at that house, the
officers knocked on the door and de-
manded entrance but appellant, aft-
er telephoning her attorney, refused
to admit them without a search war-
rant. They advised their liead-

"Whoever violates this section shall be
fined not less than two hundred nor more
than two thousand dolinrs or imprisoned
not less than one nor more than seven
years, or both.”
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quarters of the situation and under-
took a surveillance of the house.

The officers again sought entrance
some three hours later when four
or more additional officers arrived on
the scene. When Miss Mapp did
not come to the door immediately, at
least one of the several doors to
the house was forcibly opened2 and
the policemen gained admittance.
Meanwhile Miss Mapp's attorney ar-
rived, but the officers, having se-
cured their own entry, and continu-
ing in their defiance of the law,
would permit him neither to see Miss
Mapp nor to enter the house. It
appears that Miss Mapp was half-
way down the stairs from the up-
per floor to the front door when the
officers, in thi3 highhanded manner,
brcke into the hall. She demanded
to see the search wr. ant. A paper,
claimed to be a ' I.rant, was held
up by one of *ne officers. She
grabbed the "warrant” and placed
it in her bosom. A struggle ensued
in which the officers recovered the
piece of paper and as a result of
which they handcuffed appellant be-

*3G7 US G151
cause she had been "belligerent” *in
resisting their official rescue of the
“warian.,” from her person. Run-
ning roughshod over appellant, a
policeman *“grabbed” her, “twisted
[her] hand,” and she "yelled [and]
pleaded with him” because "it was
hurting.” Appellant, in handcuffs,
was then forcibly taken upstairs to
her bedroom where the officers
searched a dresser, a chest of draw-
ers, a closet and some suitcases.
They also looked into a photo album
and through personal papers belong-
ing to the appellant. The search
spread to the rest of the second
floor including the child’s bedroom,

2. A police ofiicer testified timt "we did
pry the screen door to gain entrance”;
the nttorney on the scene testified tlmt
n policcmnn "tried to kick ir the

U. S. SUPREME COURT REPORTS

6Led2d

the living room, the kitchen and a
dinette. The basement of the build-
ing antl a trunk found therein were
also searched. The obscene materi-
als for possession of which she was
ultimately convicted were discovered

in the course of that widespread
search.

At the trial no search warrant
was produced by the prosecution, nor
was the failure to produce one ex-
plained or accounted for. At best,
“There is, in the record, consider-
able doubt as to whether there ever
was any warrant for the search of
defendant's home.” 170 Ohio St,
at 430,166 NE2d, at 389. The Ohio
Supreme Court believed a “reason-
able argument” could be made that
the conviction should be reversed
“because the ‘methods’ employed to
obtain the [evidence] were
such as to ‘offend “a sense of jus-
tice,” ' ” but the court found deter-
minative the fact that the evidence
had not been taken “from defend-
ant’s person by the use of brutal or
offensive physical force against de-
fendant.” 170 Ohio St, at 431, 166
NE2d, at 389, 390.

The State says that even if the
search were made without authori-
ty, or otherwise unreasonably, it is
not prevented from using the uncon-
stitutionally seized evidence at trial,
citing Wolf v Colorado, 338 US 25,
93 L ed 1782, 69 S Ct 1359 (1919),
in which this Court did indeed hold
“that in a prosecution in a Slate
court for a State crime the Four-

#4137 US GIG]
tccnth Amendment ™does not forbid
tho admission of evidence obtained
by an unreasonable search nnd sei-
zure.” Atp. 83. On this appeal, of
which we have noted probable juris-
diction, 361 US 868, 5 L ed 2d 90, 81

door"” nnd then "broke the glass in the door
nnd somebody reached in nnd opened the
door nnd let them in"; the appellant testi-
fied that “The back door wns broken."

.or-

s Ct 111. &
we review t
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SCt 111, it is urged once again that
we review that holding.3

I Seventy-five years ago, in Boyd v
United States, 116 US 616, 630, 29
L ed 746, 751, 6 S Ct 524 (1886),
considering the Fourth* and Fifth
;Amendments as running “almost in-
to each other”6 on the facts before
.it, thi3 Court held that the doctrines
iof those Amendments "apply to all
invasions on the part of the govern-
ment and its employes of the sancti-
ty of a man's home and the privacies
of life. It is not the breaking of
his doors, and the rummaging of his
»1367 US GI71
.drawers, That constitutes tlie es-
sence of the offence; but it is the
invasion of his indefeasible right of
personal security, personal liberty
nnd private property . ... Break-
ing into a house and opening boxes
nnd drawers are circumstances of
aggravation; but any forcible and
compulsory extortion of a man's own
testimony or of his private papers
to he used as evidence to convict him
of crime or to forfeit his goods, is

within the condemnation [of
these Amendments]."”
The Court noted that "constitu-

tional provisions for the security of
person and property should be liber-
ally construed. It is the duty

3. Other issues Imve been raised on this
appeal but, In tho view we have taken of
the case, they need not be decided. Al-
though appellant chose to urge what mny
have appeared to lie the surer ground for
favorable disposition nnd did not insist
that Wolf be overruled, the amicus curiae,
who was also permitted to participate in
the oral nrgumout, did urgo tho Court
to override Wolf.

el. " The right of the people to be secure
In their persons, houses, papers, and
cirects against unreasonable senrclics nnd
seizures, shall not be violated, and no
Warrants shall issue, but upon probnldu
cause, supported by Oath or n(linnation,
and particularly describing the place to
he searched, and the persons or things to
he seized."

of courts to be watchful for the con-
stitutional rights of the citizen, and
against any stealthy encroachments
thereon." At p. 635.

In this jealous regard for main-
taining the integrity of individual
rights, the Court gave life to Madi-
son's prediction that “independent
tribunals of justice will be
naturally led to resist every en-
croachment upon rights expressly
stipulated for in the Constitution
by the declaration of rights.” | An-
nals of Cong 439 (1789). Conclud-
ing, the Court specifically referred
to the use of the evidence there
seized as “unconstitutional.” At p.
638.

Less than 30 years after Boyd,
this Court, in Weeks v United States,
832 US 383, 58 L ed 652, 34 S Ct
141, LUA1915B 834, Ann Cas 1915C
1177 (1914), slated that “tho Fourth
Amendment put the courts
of the United States and Federal
officials, in the exercise of their
power and authority, under limita-
tions and restraints [and] . . .
forever secure[d] the peoplo, their
persons, houses, papers nnd effects
against till unreasonable searches
and seizures under the guise of law

and the duty of giving to it
force and effect is obligatory upon
all entrusted under our Federal sys-

5. Tlie close connection between the con-

cepts Inter embodied in those two Amend-
ments hud been noted nt least ns early
ns 1705 by Lord Camden, on whose opinion
in Kntick v Carrington, 10 llowcll’s Stato
Trials, 1020, tlie Uoyd court drew heavily.
Lord Camden had noted, at 1073:

"It is very certain, that tho law ohligotli

no man to accuse himself; because the
necessary meuns of compelling uelf-
nccusutioti, falling upon the innocent as

well ns Hie guilty, would bo both cruel
and unjust; and it should seem, timt search
for evidence is disallowed upon thu same
principle. There too the innocent would
be confounded with the guilty.”
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tem with the enforcement of the
laws.” At pp. 391, 392.

+[3G7 US Gl8l

«Specifically dealing with the use
of the evidence unconstitutionally
seized, the Court concluded:

"If letters and privr.te documents
can thus be seized and held and used
in evidence against a citizen accused
of an offense, the protection of the
Fourth Amendment declaring his
right to be secure against such
searches and seizures is of no value,
and, so far as those thus placed are
concerned, might as well be stricken
from the Constitution. The efforts
of the courts and their officials to
bring the guilty to punishment,
praiseworthy as they are, are not to
be aidid by the sacrifice of those
great principles established by years
of enteavor and suffering which
b~ * rt Milted in their embodiment
i. .he fa damental law of the land."
At p. 393.

Finally, the Court in that case
clearly stated thnt use of the seized
evidence involved “a denial of the
constitutional rights of the accused.”
At p. 398. Thus, in the year 1914,
in the Weeks Case, this Court "for
the first time" held that "in a federal
prosecution the Fourth Amendment
barred the use of evidence secured
through an illegal search and sei-
zure." Wolf v Colorado, supra (338
US at 28). This Court has ever
since required of federal law officers
a strict adherence to that command
which this Court has held to be a
clear, specific, and constitutionally
required—even if judicially implied
—deterrent safeguard without in-
sistence upon which tlie Fourth
Amendment would have been re-
duced to “a form of words.” Holmes,
J., Silvcrthorne Lumber Co. v United
States, 251 US 385, 392, 61 L ed
319, 321, 40 S CL 182, 24 ALR 142G
(1920). It meant, quite simply, that

-
"conviction by means of ur.Lrsr'-i"?
seizures and enforced confeaiM*

should find no sanction a &

the judgments of the courts . .
Weeks v United States, supm* fr* *
US at 392), and that such evidre” ;
"shall not be used at all.” #SQmC-p

thorne Lumber Co. v United StatoT.: **

supra (251 US, at 392). 3

«f3G7 US GIG] :
*There are in the cases of thh

Court some passing references to the »vV
Weeks rule as being one of evidence. >
But the plain and unequivocal lan. V']

J-

guage of Weeks—and its later para-
phrase in Wolf—to the effect that
the Weeks rule is of constitutional
origin, remains entirely undisturbed.
In Byars v United States, 273 US
28, 71 L ed 520, 47 SCt 218 (1927).
a unanimous Court declared that
"the doctrine [cannot] . . . be
tolerated wider our nonslitutioiul
system, that evidences of crime dis-
covered by a federal officer in mak-
ing a search without lawful warrant
may be used agninst thu victim of
the unlawful search where a timely
challenge has been interposed “ At
pp. 29, 30 (emphasis added). The
Court, i . Olmstead v United Slates,
277 US 438, 72 L cd 944, 48 S Ct
6G4, 33 ALR 37G (1928), in nn-

mistnknble language restated the
Weeks rule:
"The striking outcome of the

Weeks case and those which fol-
lowed it was the sweeping declara-
tion thnt the Fourth Amendment,
although not referring to or limiting
the use of evidence in courts, really
forbade its introduction if obtained
by government officers through a
violation of tho Amendment.” At
p. 4G2.

In MtNnbb v United Stales, 318
US 332, 87 L ed 819, G3 S CL OOS
(1943), we nolo this statement:

"[A] conviction in the federal
corn-is, the foundation of which is

-—,

>
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evidence obtained
liberties deemed fundamental by
the Constitution, cannot stand.
Boyd v United States Weeks
v United States And this
Courthas, on Constitutional grounds,
set aside convictions, both in the
federal and state courts, which were
based upon confessions ‘secured by
protracted and repeated questioning
of ignorant and untutored persons,
in whose niinds the power of officers
*[3G7 US 650]
was greatly magnified* *. . . or

‘who have been unlawfully held in-

in disregard of

communicado without advice of
friends or counsel” . . . .7 At
pp. 339, 340.

Significantly, in McNnbb, the

Court did then pass on to formulate
a rule of evidence, saying, “[i]n
the view we take of the case, how-
ever, it becomes unnecessary to
reach the Constitutional issue [for]
.o [t]he principles governing
the admissibility of evidence in fed-
eral criminal trials have not been re-
stricted to those derived
solely from the Constituliw.i." At
pp. 340, 341.

In 1949, 35 years after Weeks
was announced, this Court, in Wolf
v Colorado (US) supra, again for
the first time,0 discm.scd the cfTcct
of the Fourth Amendment upon the
States through the operation of the
Due Process Clause of the Four-
teenth Amendment. It said:

“[\W]o have no hesitation in say-
ing that were a State affirmatively
to sanction such police incursion in-
to privacy it would run counter to
the guaranty of the Fourteenth
Amendment.” At p. 28.

Nevertheless, after declaring that

the “security of one’s privacy
against arbitrary intrusion by the
police” is “implicit in ‘the concept
of ordered liberty’ and as such en-
forceable against the States through
the Due Process Clause,” cf. Palko
v Connecticut, 302 US 319, 82 L ed
288, 58 S Ct 149 (1937), and an-
nouncing that it "stoutly adhere [d] ”
to the Weeks decision, the Court de-
cided that the Weeks exclusionary
rule would not then be imposed up-
on the States as “an essential in-
gredient of the right.” 338 US, at
27-29. The Court’s reasons for not
H3G7 US Gil]

considering essential to the *right to
privacy, as a curb imposed upon the
States by the Due Process Clause,
that which decades before had been
posited as part and parcel of the
Fourth Amendment’s limitation up-
on fcdetal encroachment of individ-
ual privacy, were bottomed on fac-
tual considerations.

While they arc not basically rele-
vant to a decision that the exclusion-
ary rule is ;.n essential ingredient of
the Fourth Amendment as the right
it embodies is vouchsafed against
tile States by the Due Process
Clause, we will consider the current
validity of tlie factual grounds upon
which Wolf was based.

The Court in Wolf first stated
that “[tlhc contrariety of views of
tho Slates” on the ndoption of the
exclusionary rule of Weeks was
"particularly impressive” (atp. 29);
and, in this connection, that it could
not "brush aside the experience of
States which deem the incidence of
such conduct by the police too slight
to call for a deterrent remedy
by overriding the [Slates’] relevant
rules of evidence.” At pp. 31, 32.
While in 1919, prior to the Wolf
Case, almost two-thirds of the States

6- See, however, National Safe Deposit11*2 US D85, 48 L cd 675, 24 S Ct 372

Co. v Stead, 232 US 08, 08 I, ed 001, 34
S Cl 201) (1011), and Adams v New Yorlc,
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were opposed to the use of the ex-
clusionary rule, now, despite the
Wolf Case, more than half of those
since passing upon it, by their own
legislative or judicial decision, have
wholly or partly adopted or adhered
to the Weeks rule. See EIkins v
United States, 364 US 206, Appx, pp.
224-232, 4 L ed 2d 1669, 1681-1687,
80 S Ct 1437 (1960). Significantly,
among those now following the rule
is California, which, according to its
highest court, was “compelled to
reach that conclusion because other
remedies have completely failed to
secure compliance with the constitu-
tional provisions . . . People
v Cahan, 44 Cal 2d 434, 445, 282 P2d
905, 911, 50 ALR2d 513 (1955). In
connection with f'iis California case,
we note that the second basis elabo-
rated in Wolf in support of its fail-
ure to enforce the exclusionary doc-
trine against the States was that
“other means of protection” have
1 3G7 US 0521
been afforded "the *right to priva-
cy.”7 338 US, at 30. The experi-
ence of California that such other

7. Less than half of the States have nny

criminal provisions relating directly to
unreasonable senrolics nnd seizures. The
punitive sanctions of the 23 States at-
tempting to control such invasions of tho
right of privacy mny be classified ns fol-
lows:

Criminal Liability of Affiant for hlali-
cioun I', icurcment of Search ll'arrant.—
Ala Code, 1958, Tit 15, §99; Alaska Comp
Laws Ann, 1949, §GG-7-15; Ariz Rev Stnt
Ann, 195G, § 13-1454; Cal lI'en Code § 170;
Fin Stnt, 1959, §933.10; Gn Code Ann,
1953, §27-301; Idaho Code Ann, 1948,
§ 18-709; lowa Code Ann, 1950, §761.38;
Min Stnt Ann, 1917, §013.54; Mont Rev
Codes Ann, 1947, 891-35-122; Ncv Rev
Stat 8§ 199.130, 199.110; NJ Stat Ana,
1910, §33:1-04; NY Pen Law 8§ 17CG, NY
Code Crim Proc 8811; NC Gen Stat,
1953, §15-27 (applies to "ofllcevs” only);
ND Century Code Ann, 1960, 8§88 12-17-08,
29-29-18; Okln Stnt, 1951, Tit 21, § 585,
Tit 22, §1239; Ore Rev Stat, §111.990;
SD Code, 1939 (Supp 19GO0), 8§ 34.0901;
Utah Code Ann, 1953, § 77-51-21.

6Led24

remedies have been worthless

futile is buttressed by the exptn-
ence of other States. The obvio-i®
futility of relegating the Fourth
Amendment to the protection of
other remedies has, moreover, been

I3GT US G331

srecognized by this Court since Wolf.
See Irvine v California, 347 US 125*

137, 98 L ed 561, 571, 74 S Ct 381
(1954).

Likewise, time has set its face
against what Wolf called the
“weighty testimony” of People v
De'ore, 242 NY 13, 150 NE 335
(11. 6). There Justice (then Judge)
Caraozo, rejecting adoption of the
Weeks exclusionary rule in New
York, had said that “[t]he Federal
rule ao it stands is either too strict
orto~lax” 242 NY, at 22,150 NIC,
at 588. However, the force of that
reasoning has been largely vitiated
by later decisions of this Court
These include the recent discarding
of the “silver platter™ doctrine which
allowed federal judicial use of evi-
dence seized in violation of the Con-

Criminal Liability of Mayistratc Ingoing
11'arraut Without Sujrwrtiny Affidavit.—
NC Con Stat, 1953, §15-27; Ya Cole A.m.
19G0 Replacement Volume, § 19.1-89.

Criminal Liability of Officer Willfalhi
Exceeding Authority of Search Warrant.
—Fin Stnt Ann, 1944, §033.17; lowa Cudo
Ann, 1050, §751.30; Minn Stnt Ann, 1950,
§013.54; Ncv Rev Stat §199.450; NY Pen
Lnw 81817, NY Code Crim Proc 8812;
ND Century Code Ann, 19G0, §§ 12-17-07,
29-29-19; Okla °-tat, 1951, Tit 21, §530,
Tit 22, § 1210; SD Code, 1939 (Supp 1900),
§ 34.9905; Tcnn Code Ann, 1955, § 40-510;
Utah Code Ann, 1953, §77-51-22.

Criminal Liability of Officer for Search
with Invalid Warrant or no IFnriwik—
Idaho Code Ann, 1948, § 18-703; Minn Slat
Ann, 1947, §8G13.53, G21.17; Mo Ann Stat,
1953, §558.190; Mont Rev Codes Ann,
1947, §94-C50G; NJ Stnt Ann, 1940, §33:1-
G5; NY Pen Lnw § 1840; ND Century Codo
Ann, 1900, 812-17-00; Okia Stat Ana,
1958, Tit 21, 8535; Utnh Code Ann, 1953,
§ 7G-28-52; Vn Code Ann, 19G0 Replace-
ment Volume, §19.1-88; Wash Rev Code
8§ 10.79.010, 10.79.045,
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stitulion by state agents, Elkins v
United States, 364 US 206, 4 L ed
2d 1669, 80 S Ct 1437, supra; tho
relaxation of the formerly strict re-
quirements as to standing to chal-
lenge the wuse of evidence thus
seized, so that now the procedure of
exclusion, “ultimately referable to
constitutional safeguards,” is avail-
able to anyone even “legitimately
on [the] premises” unlawfully
searched, Jones v United States, 362
US 257, 2%, 267, 4 L ed 2d 697, 705,
706, 80 b Ct 725, 78 ALIt2d 233
(1960); and, finally, the formulation
of a method to prevent state use of
evidence unconstitutionally seized by
federal agents, Rea v United States,
350 US 214, 100 L ed 233, 76 S Ct
292 (1956). Because there can be
no fixed formula, we are
admittedly met with
“recurring questions of
the reasonab”ness of
searches,” but less is not to be ex-
pected when dealing with a Consti-
tution, and, at any rate, “[reason-
ableness is in the first instance for
the [trial court] to deter-
mine.” United States v Rabinowitz,
339 US 56, 62. 91 L ed 653, 658, 70
SCt 430 (1950).

iicaiinote |
iicadnotc 2

It, therefore, plainly appears that
the factual considerations support-
ing the failure of the Wolf Court
to include the Weeks exclusionary
rule when it recognized the enforce-
ability of the right to privacy
against the States in 1949, while
not basically relevant to the consti-
tutional consideration, could not, in

any analysis, now be deemed control-
ling.

+[367 1IS 6511
"Some five years after Wolf, in an-
swer to a plea made here Term after
Term that we overturn its doctrine
en applicability of the Weeks exclu-
16 Led 2dJ— 09

sionary rule, this Court indicated
that such should not be done until
the States had “adequate opportu-
nity to adopt or reject the [Weeks]
rule.” Irvine v California, supra
(347 US, at 134). There again it
was said:

"Never until June of 1949 did this
Court hold the basic search-and-
seizure prohibition in any way ap-
plicable to the states under the Four-
teenth Amendment.” Ibid.

And only last Term, after again
carefully re-examining the Wolf
doctrine in Elkins v United States
(US) supra, the Court pointed out
that "the controlling principles” as
to search and seizure and the prob-
lem of admissibility “seemed clear”
(at p. 212) until the announcement
in Wolf “that the Due Process Clause
of the Fourteenth Amendment does
not itself require state courts to
adopt the exclusionary rule” of the
Weeks Case. ,At p. 213. At the
same time, the Court pointed out,
"the underlying constitutional doc-
trine which Wolf established
that the Federal Constitution
prohibits unrnasonrble searches and
seizures by state officers” had under-
mined the “foundation upon which
the admissibility of state-seized evi-
dence in a federal trial originally
rested . . . .” lbid. The Court
concluded that it was therefore
obliged to hold, although it chose the
narrower ground on which to do so,
that all evidence obtained by an un-
constitutional search and seizure
was inadmissible in a federal court
regardless of its source. Today we
once again examine Wolf’s constitu-
tional documentation of the right to
privacy free from unrea-
sonable state intrusion,
and, after its dozen years
on our books, ate led by it to close

#1367 U.S 53]
the only ecourtroom door remaining

licndnoto 3
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open to evidence secured by official
lawlessness in flagrant abuse of that
basic right, reserved to all persons
as a specific guarantee against that
very same unlawful conduct. We
hold that all evidence obtained by
searches and seizures in violation of
the Constitution is, by that same

authority, inadmissible in a state
court.

V.

Since the Fourth Amendment’s
right of privacy has been declared
enforceable against the
ucadnote 4 States through the Due
Process Clause of the
Fourteenth, it is enforceable against
them by the same sanction of ex-
clusion as is used against the Fed-
eral Government. Were it other-
wise, then just as withoutthe Week3
rule the assurance a, ninst unreason-
able federal searches and seizures
would be “a form of words,” value-
less and undeserving of mention in
a perpetuul charter nf inestimable
human liberties, so too, without that
rule the freedom from state inva-
sions of privacy would be so ephem-
eral and so neatly severed from its
conceptual nexus with the freedom
from all brutish means of coercing
evidence ns not to merit this Court’s
high regard as a freedom "implicit
in the concept of ordered liberty.”
At the time that the Court held in
Wolf that the Amendment was ap-
plicable to the Stntes through the
Due Process Clause, the cases of
this Court, as we have seen, had
steadfastly held that as to federal
officers the Fourth Amendment in-
cluded the exclusion of the evidence
seized in violation of its provisions.
Even Wolf "stoutly adhered" to that
proposition. The right to privacy,
when conceded operatively enforce-
able against tho States, was not sus-
ceptible of destruction by avulsion

COURT REPORTS 6Led24
of the sanction upon which its
tection and enjoyment had aiwayg
been deemed dependent under U*
Boyd, Weeks and Silverthorne Case*.
Therefore, in extending the substm.
tive protections of due process to
all  constitutionally unreasonable
searches—state or federal—it.wi*-

+ *[3G7 US 6561
*log:ca!ly and constitutionally necei
sary that the exclusion doctrine—
an essential part of the right to pri-
vacy—be also insisted upon as an es-

r:

S!

sential ingredient of the right newly - "r

recognized by the Wolf Case.
short, the admission of the new con-
stitutional right by Wolf could not
consistently tolerate denial of iu
most important constitutional privi.
lege, namely, the exclusion of the
evidence which an accused had been
forced to give by reason of the un-
lawful seizure. To hold otherwise
is to grant the right but in reality
to withhold its privilege and enjoy-
ment. Only last year the Court it-
self recognized that the purpose of
the exclusionary rule "is to deter—
to compel I'cspcct for the constitu-
tional guaranty in the only effec-
tively available way—by removing
the incentive to disregard it." EI-

kins v United States, supra (3GS US
at 217).

Indeed, we are aware of no re-
straint, similar to that rejected to-
day, conditioning the enforcement
of any other basic constitutional
right. The right to privacy, no less
important than any otherright care-
fully and particularly reserved to the
.uople, would sir i in marked con-
trast to all other rights declared
as "basic to n free society.” Wolf
v Colorado, supra (33S US, at 27).
This Court hns not hesitated to en-
force as strictly against the Stales
as it docs against the Federal Gov-
ernment the rights of free speech
and of a free press, the rights to
notice and to a fair, public trial, in-

to Led 2dJ
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eluding, as it does, the right not to
be convicted by use of a coerced con-
fession, however logically relevant it
be, and without regard to its relia-
bility. Rogers v Richmond, 365 US
534, 5 L ed 2d 7G0, 81 S Ct 735
(19G1). And nothing could be more
certain than that when a coerced
confession is involved, "the relevant
rules of evidence” are overridden
without regard to "the incidence of
such conduct by the police,” slight
or frequent. Why should not the
same rule apply to what is tanta-
mount to coerced testimony by way
of unconstitutional seizure of goods,
papers, effects, documents, etc.? We
*1367 US G571
find that, eas to the Federal Govern-
ment, the Fourth and
iieadnotc 5 Fifth Amendments and,
as to the State3, the
freedom from unconscionable inva-
sions of privacy nnd the freedom
from convictions based upon coerced
confessions do enjoy an. "intim ate re-
lalion”1 in their perpetuation of
"principles of humanity and civil
liberty [secured] only after
years of struggle,” Bram v United
States, 1GS US 532, 543, 544, 42
L ed 5G8, 573, 574, 18 S Ct 183
(1897). They express "supplement-
ing phnses of the same constitution-

al purpose—to maintain inviolate
largo areas of personal privacy.”
Feldman v United States, 322 US

4S7, 489, 490, 88 L cd 1408, 1412,
1113, C4 S Ct 1082, li54 ALK 982
(1944). Tlie philosophy of each
Amendment and of each freedom is
complementary to, although not de-
pendent upon, that of the other in
its sphere of influence—the very
least that together they assure in
cither sphere is that no man is to
be convicted on unconstitutional evi-
dence. Cf. Rochin v California, 342

8. Hut coinpnrc Wnley v Johnston, 816
I's 101, 101, 86 1. cd 1302, 1301, 62 fi Ct
504, nnd Chambers v Florida, 300 U.S
227, 230, 81 L cd 716. 721, 60 S Ct <172

US 165, 173, 96 L ed 183, 190, 72
S Ct 205, 25 ALR2u 1396 (1952).

V.

Moreover, our holding that the ex-
clusionary rule is an essential part
of both the Fourth and
Fourteenth Amendments
is not only the logical dic-
tate of prior cases, but it also makes
very good sense. There is no war
r .tween the Constitution and com-

.on sense. Presently, a federal
prosecutor may make no use of evi-
dence illegally seized, but a State’s
attorney across tho street mny, al-
though he supposedly is operating
under the enforceable prohibitions
of the same Amendment. Thus the
State, by admitting evidence unlaw-
fully seized, serves to encourage dis-
obedience to the Federal Constitu-
tion which it is bound to uphold.
Moreover, as wns said in EIKins,
“[t]he very essence of
a healthy federalism de-
pends upon the avoid-
ance of needless conflict between

+1307 US C>31
sstate and federal courts.” 3G4 US,
at 221 Such a conflict, hereafter
needless, arose this very Term, in
Wilson v Schncltler, 3G5 US 381, 5
L cd 2d 620, 81 S Ct G32 (1%1), in
which, and in spite of the promise
made by Ren, we gave full recogni-
tion to our practice in this regard by
refusing to restrain a federal officer
from testifying in a state court as
to evidence unconstitutionally seized
by him in the performance of his du-
ties. Yettlie double standard recog-
nized until today hardly put such a
thesis into practice. In noncxclu-
aionary States, federal officers, be-
ing human, were by it invited to and
did, as our cases indicate, step across

iicndnote 6

iicniinute 7

with Weeks v United Stntes, 232 US 383,
63 L ed 652, 34 S Ct 311, .LKA191GH 831,
Ann Cas 1915C 1177, nnd Wolf v Colorado,
338 US 25, 93 L cd 1782, 69 S Ct 1359.
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the street to the State’s attorney
with their unconstitutionally seized
evidence. Prosecution on the basis
of that evidence was then had in a
state court in utter disregard of the
enforceable Fourth Amendment. If
the fruits of an unconstitutional
search had been inadmissible in both
state and federal courts, this induce-
ment to evasion would have been
sooner eliminated. There would be
no need to reconcile such cases as
Rea and Schnettler, each pointing
up the hazardous uncertainties of
our heretofore ambivalent approach.

Federal-state cooperation in the
solution of crime under constitu-
tional standards will be promoted, if
only by recognition of their now
mutual obligation to respect the

same fundamental cri-
iicadnote 8 teria in their approaches.

"However much in a par-
ticular case insistence upon such
rules may appear as a technicality
that inures to the benefit of a guilty
person, the history of the criminal
law proves that tolerance of short-
cut methods in law enforcement im-
pairs its enduring effectiveness.”
Miller v United States, 357 US 301,
313, 2 L cd 2d 1332, .1340, 78 S Ct
1190 (1958). Denying shortcuts to
only one of two r.uopctating law en-
forcement agencies tends naturally
to breed legitimate suspicion of
"working arrangements” whose re-
sults are equally tainted. Byars v
United States, 273 US 28, 71 L cd
520, 47 S Ct 248 (1927); Lustig v
United States, 33.? US 74, 93 L ed
1819, 69 S (¢ 1372 (1949).

9. As is nlw nys the cnae, however, state

procedural requirements governing asser-

tion nnd pursuance of direct
licadnote 0 and collateral constitutional

challenges to :riminnl prose-
cutions must ho respected. We note, more-
over, that the class of state convictions
pc ssihly affected hy this decision is of
rc.'utivoly narrow compass when compared
witli lJurim v Ohio, 3U0 US 252, 3 1. ed 2d

GLedy

*[3G7 US G39]

¢There are those who say, as did
Justice (then Judge) Cavdozo, that
under our constitutional exclusion,
ary doctrine "[t]hc criminal is to
free because the constable has blun-
dered.” People v Defore, 242 NY, at
21, 150 NE, at 587. In some :ascj
this will undoubtedly be the i sulL*
But, as was said in Elkins, “Vere is
another consideration—the i 'pera-
tive of judicial integrity.” 3 > US.
at 222. The criminal goes ;ree, if
he must, but it is the law th it seta
him free. Nothing can destroy a
government more quickly than its
failure to observe its own laws, or
worse, its disregard of the charter of
its own existence. As Mr. Justice
Brandeis, dissenting, said in Olm-
stead v United States, 277 US 438.
485, 72 L cd 944, 959, 48 S Ct 564,
66 ALR 376 (1928): "Our Govern-
ment is the potent, the omnipresent
teacher. For good or for ill, it
teaches the whole people by its
example. If the Govcninu it
becomes a lawbrenke., it breeds con-
tempt for law; it invites every man
to become a law unto himself; it
invites anarchy.” Nor can it lightly
ho assumed that, ns r. prnetlcrl
matter, adoption of the exclusionary
rule fetters law enforcement. Only
last year this Court expressly con-
sidered that contention and found
that “pragmatic evidence of a sort"
to the contrary was not wanting.
Elkins v United States, supra (304
US at 218). The Court noted that

"The federal courts themselves
have operated under tho exclusion-
ary rule of Weeks for almost half

1209, 79 S Ct 11C1, Grlllin v Illinois, 851
US 12, 100 L ed 891, 70 S Ct 585, 55 ALl
2d 1055, nnd Il'ennsylvnnia ex rcl. Herman
v Claudy, 350 US 110, 100 I. ed 120, 70
S Ct 223. In those cases Die same con-
tention was urged and later proved un-
founded. In nny ease, farther delay in
reaching tho present result could have no

effect other limn to compound the dilllcul-
tics.
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a century; *yet it has not been
suggested cither that the Federal
Bureau of Investigation10 has there-
by been rendered ineffective, or that
the administration of criminal jus-
tice in tlie federal courts has thereby
been disrupted. Moreover, the ex-
perience if the states is impressive,
.o he movement towards the
rule of exclusion has been halting
but .seemingly inexorable." 1d. 3G4
US at 213, 219.

The ignoble shortcut to con-

left open to the State tend

stroy the entire system of

lutional restraints on which t. j-
ertics of the people rest.11 Having
once recognized that the right to
privacy embodied in the Fourth
Amendment is enforceable against
the Slates, and that the right i.o be
secure against rude invasions of
privacy by state officers is, there-
fore, constitutional in origin, we can

SEPARATE

enr,7 US GGl
*Mr. Justice Black, concurring.

For nearly tucy years, since tho
decision of this Court in Weeks y
United States,1 federal courts have
refused to permit the introduction
into evidence against an accused of
his papers and effects obtained by
"unreasonable searches and sei-
zures" in violation A the Fourth
Amendment. In Wolf v Colorado,
decided in 1949, however, this Court
held that "in a prosecution in a State
court for a Slate crime the Four-
teenth Amendment does not forbid
the ndmissicn of evidence obtained
by an unreasonable search and sei-

10. See trio rcnmrka of Mr. lloover, DI-
rceior of the Fcdcrnl Bureau of Investi-
gation, FBI I,nw Enforcement Bulletin,
September, 1952, pp. 1-2, quoted in Elkins
v United Stntes. 304 US 200, 218, 219, note

« 4 1. ed 2d 100? 1078, 1G79, 80 S Ct
1137.

no longer permit that right to re-
main an empty promise. BsCv ise
it is enforceable in the same manner
and to like effect as other basic
rights secured by the Due Process
Clause, we can no longer permit it
to be revocable at the whim of any
police officer who, in the name of
law enforcement itself, chooses to
suspend its enjoyment. Our deci-
sion, founded on reason and truth,
gives to tho individual no more than
that which the Constitution guar-
antees him, to the police officer no
less than that to which honest law
enforcement is entitled, nnd, to the
courts, that judicial integrity so
necessary iu the true administration
of justice.

The judgment of the Supreme
Court of Ohio is reversed and the
cause remanded for further pro-
ceedings not inconsistent with this
opinion.

Reversed and remanded.

OPINIONS

zurc.”* | concurred In that holding
on those grounds:

"For reasons stated in my dissent-
ing opinion in Adamson v. California,
332 U.S. 40, G> | agree with the con-
clusion of the Court that the Fourlii
Amendment’s prohibition of 'unrea-
sonable searches and seizures’ is en-
forceable against the siat.es. Con-
sequently, | should be for reversal
of this case if | thought the Fourth
Amendment not only prohibited 'un-
reasonable searches and seizures,’
but also, of itself, barred the use of
evidence so unlawfully obtained.
But 1 agree with what appears to

11. Cf. Mnrcus v Scorch Warrant
Property, GL cd 2d post, p. 1127.

1. 232 11S 383, 5S 1, cd 052, 34 S Ct 341,
LKA1915B 831, Ann Cur. 101GC 1177, do-
cided in 191-1

2. 338 US 26, 33, 93 L cd 1782, 1788, (9
S Ct 1369.
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be a plain implication of the Court’s
opinion that the federal exclusionary
rule is not a command of the Fourth
Amendment but is a judicially
created rule of evidence which Con-
gress might negate.”3

I am still not persuaded that the
Fourth Amendment, standing alone,
would be enough to bar the introduc-
tion into evidence against an accused
of papers and effects seized from
him in violation of its commands.
For the Fourth Amendment does not
itself contain any provision express-

ly precluding the use of such evi-
\"3G7 US G&1

dence, and | am “~extremely doubtful
ihat such a provision could properly
bt inferred from nothing more than
the basic command against unrea-
sonable searches and seizures. Re-
flection on the problem, however, in
the light of cases coming before the
Court since Wolf, has led me to con-
clude that when the Fourth Amend-
ment’s ban against unreasonable
searches and seizures is considered
together with the Fifth Amend-
ment’s ban against compelled self-
incrimination, a constitutional basis
emerges which n”t only justifies but
actually requires the exclusionary
rule.

The close interrelationship be-
tween the Fourth and Fifth Amend-
ments, as they apply to this prob-
lem,4 has long been recognizee? and,
indeed, was expressly made the
ground for this Court’s holding in
Boyd v United State / There the

3. 1d. 338 US nt 39, 40.

4. The interrelationship between tho
Fourth and tho Fifth Amendment* in th,*
nree, does not, of course, justify n narrow-
in”™ in the interpretation of either of tlicsi
Amendments with Icspuct to areas ir
which they operate separately. See Fob-
mnn v United States, 322 US <187, 502, 603,

L cd 1408, 1119, 1120, 01 S Ct 1032.
154 ALR 082 (dissenting opinion); Finnic
v Maryland, 359 US 3G0, 374-381, 3 L cd
2d 877, 880-892, 79 S Ct 801 (dissenting
opinion).

6L ed2d

Court fully discussed this relation-
ship and declared itself "unable to
perceive that the seizure of a man’s
private books and papers to be used
in evidence against him is substan-
tially different from compelling him
to be a witness against himself.”*
It was upon this ground that Mr.
Justice Rutledge largely relied in his
dissenting opinion in the Wolf Case.7
And, although | rejected the argu-
ment at that time, its force has, for
me at least, become, compelling with
the more thorough understanding of
the problem brought on by recent
cases. In the final analysis, it seems
to me that the Boyd doctrine,
though perhaps not required by the
express language of the Constitution
strictly construed, is amply justified
from an historical standpoint, souiul-
*[3G7 US G33L
ly based in reason, *and entirely con-
sistent with what | regard to be the
proper approach to interpretation of
our Bill of Rights—an approach well
sat out by Mr. Justice Bradley in the
Boyc Case:

Constitutional provisions for
the security of person and property
should be liberally construed. A
clorR. and literal construction de-
prives them of half their efficacy,
and leads to gradual depreciation of
the right, as if it consisted more in
sound than in substance. It is the
duty of the courts to bo watchful
for the constitutional rights of the
citizen, and against any stealthy en-
croachments thereon."*

5. 11G US GIG- 25 L ed 74G, 0 S CI 521.

G. Id. 110 US at 033.

7. 338 US at <17, 48.

8. U0 US nt 035. Asthe Court point*
out, Mr. Justice Bradley’sapproach to in-
terpretation of the Bill of Rights stemmed
directly from tlie spirit in which thnt
great charter of liberty wns offered for
udoption on Die floor of the House of
Representatives by its framer, James
Madison: “If they [the first ton Amend-
ments] are incorporated into the Consti-
tution, independent tribunals of justice

y-A-
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The case of Rochin v California,®
which we decided three years after
the Wolf Case, authenticated, |
think, the soundness of Mr. Justice
Bradley’s and Mr. Justice Rutledge’s
reliance upon the interrelationship
between the Fourth and Fifth
Amendments as requiring the ex-
clusion of unconstitutionally seized
evidence. In the Rochin Case, three
police officer* acting with neither a
judicial v.urra:  \or probable cause,
entered Rochin’s hone for the pur-
pose of conducting a search and
broke down the door to a bedroom
occupied by Rochin and his wife.
Upon their entry into the room, the
officers saw Rochin pick up and
swallow two small capsules. They
immediately seized him and took
him in handcuffs to a hospital where

#13G7 US 664]
the capsules “were recovered by use
of a stomach pump. Investigation
showed thnt the capsules contained
morphine and evidence of that fact
was made the basis of his conviction
of a crime in a state court.

When the question of the validity
of that conviction was brought here,
we were presented w;th nn almost
perfect example of the interrelation-
ship between the Fourth and Fifth
Amendments. Indeed, every mem-
ber of this Court who participated
in the decision of that case recog-
nized this interrelationship and re-
lied on it, to some extent at least,
as justifying reversal of Rochin’s
conviction. The majority, though
careful not to mention tlie Fifth
Amendment’s provision that “[n]o
person shall be compelled
in any criminal case to he a witness

"ill consider themselves in n
manner the guardians of those rights;
they will be nn impenetrable bulwark
«Kainst every assumption of power in the
I-rgisinlive or Executive; they will he
naturally led to resist every encroachment
upon rights expressly stipulated for in

peculiar
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aga st himself,” showed at least
that ff was not unaware that such a
provision exists, stating: “Coerced
confessions offend the community's
sense of fair play and decency.

It would be a stultification of the re-
sponsibility which the course of con-
stitutional history has cast upon this
Court to hold that in order to convict
a man the police cannot extract by
force what is in his mind but can
extract what is in his stomach.”10
The methods used by the police thus
were, according to the majority, “too
close to the rack ar.d the screw to
permit of constitutional differentia-
tion,”11 and the case was reversed
on the ground that these methods
had violated the Due Process Clause
of the Fourteenth Amendment in
that the treatment accorded Rochin
was of a kind that "shocks the con-
science,” “offend [s] 'a sense of jus-
tice’” and fails to “respect certain
decencies of civilized conduct.” I*

I concurred in the reversal of the
Rochin Case, but on the ground that
the Fourteenth Amendment made
the Fifth Amendment’s provision

«f-%7 US 6G3L
against self-incrimination eapplica-
ble to the Slates and that, given a
broad rather than a narrow construc-
tion, that provision barred the intro-
duction of this “capsule” evidence
just as much as it would have forbid-
den the use of words Rochin might
have been coerced to speak.13 In
reaching this conclusion | cited and
relied on the Boyd Case, the constitu-
tional doctrine of which was, of
course, necessary to my disposition
of the case. At that time, however,
those views were very definitely in

the Con;\ilution by the dcclnimtion of
rights." 1 Annals of Congress 43J (1789).

9. 312 US 165,96 L ed 183,72 S Ct 205,
25 ALit7.1 139G.

10. 1d. 312 US nt 173.

11. 1d. 342 US nt 172.

12. Id. 312 U.S nt 172, 173.

13. 1d. 342 US nt 171-177.
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tlie minority for only Mr. Justice
Douglas and | rejected the flexible
and uncertain standards of the
“shock-the-conscience test” used in
the majority opinion.1l

Two years after Rochin, in Irvine
v California,’5 we were again called
upon to consider the validity of a
conviction based on evidence which
had been obtained in a manner clear-
ly unconstitutional and arguably
shocking to the conscience. The five
opinions written by this Court in
that case demonstrate the utter con-
fusion and uncertainty that had
been brought about by the Wolf and

Rochin decisions. In concurring,
Mr. Justice Chirk emphasized the
unsatisfactory nature of the Court's
“shock-the-conscience test,” saying
that this “test” “makes for such un-
certainty and unpredictability tlial
it would be impossible to foretell—
other than by guesswork—just how
brazen the invasion of the intimate
privacies of one’s home must be in
order to shock itself into the protcc-
t> e arms of the Constitution. In
eruth, the practical result of this ad
noc approach is simply that when
five Justicc-s are sufficiently revolted
by local police action, n conviction is
overturned and a guilty man may go
free.” 1®

*|3fi7 US GGl
+Only one thing emerged with
complete clarity from the Irvine Case

—thntis that seven Justice irejected
the "shock-the-conscience” constitu-
tional standard enunciate/ in the
Wolf and Itochin Cases. Lut even
this did net lessen the confi sion in
this area of the law because tic con-
tinued existence of mutually incon-
sistent precedents together with the
Court’s inability  settle upor a ma-

jority opinion in the Irvine Ciso left

the situation /it least as uncertain as

M. For the concurring opinion of Mr.
Justice Douglas see id. 342 US nt 177-179.
15. 347 US 128,98 L nd 5G1, 74 S Ct 381.

COURT REPORTS 6Led 2d
it had been before.17 Finally, today
v/e clear up that uncertainty. Asi
understand the Court’s .pinhn in
this case, we again reje/ ihecontus.
ing “shoclc-the-consciei.ee” standard
of the Wolf and Rochin Cases and.
instead, set aside this state r.onvic-
tion in reliance upon the precise,
intelligible and more predictabi e con-
stitutional doctrine enunciated in
the Boyd Case. | fully agree with
Dir. Justice Bradley’s opinion thnt
the two Amendments up-u which
the Boyd doctrine rests an,- of vital
importance in our constitutional
scheme of liberty and that both are
entitled to a liberal rather than
a niggardly interpretation. The
courts of the country are entitled to
know with as much certainty as pos-
sible what scope they cover. The
Court’s opinion, in my judgment,
diso.pates the doubt nnd uncertainty
in this field of constitutional law and
I am persuaded, for this and other
reasons stated, to depart from my
prior views, to accept the Boyd doc-
trine as controlling in this stale case
and to join the Court’s judgment
and opinion which are in accordance
with that constitutional doctrine.

Dir. Justice Douglas, concurring.

Though I have joined the opinion
of the Court, 1 add a few words.
This criminal proceeding started
with a lawless search and seizure.

*1.167 US GGL
The police entered a home eforce-
fully, and seized documents that
were later used to convict the occu-
pant of a crime.

She lived alone with her fifteen-
year-old daughter in the second door
flat of a duplex in Cleveland. At
about 1:30 in the afternoon of May
23, 1957, three policemen arrived at
this house. They rang the bell, and

To. Id. 317 US nt 138.

17. See also United State.) v Bahinowit".
339 U.S 50, GO-08. 94 L cd G53, UGO, 061,
70 S Ct 430 (dissenting opinion).
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the appellant, appearing at lier win-
dow, asked them what they wanted.
According to their later testimony,
the policemen had come to the house
on information from “a confidential
source that there was a person hid-
ingout in the home, who wa3 wanted
for questioning in connection with
a recent bombing.”1 To the appel-
lant’s question, however, they re-
plied only that they wanted to ques-
tion her and would not state the
subject about which they wanted to
talk.

The appellant, who had retained
an attorney in connection with a
pending civil matter, told the police
she would call him to ask if she
should let them in. On her at-
torney's advice, she told them she
would let them in only when they
produced a valid search warrant.
For the next two and a half hours,
the police laid siege to the house.
At four o’clock, their number was
increased to at least seven. Appel-
lant’s lawyer appeared on the scene;
and one of the policemen told him
timt they now had a search warrant,
hut the officer refused to show it.
Instead, going to the back doer, the
officer first tried to kick it in and,
when that proved unsuccessful, ho
broke the glass in the door and
opened it from the inside.

Tlie appellant, who was on the
stops going up to her flat, demanded

1. This "confidential source” told
police, in tho snmo brcntli, Hint “there wns
« large ninount of policy piiriipiiornnlin
being hidden in the home."

2- llie purported wnrre.nt hns
ftPlieared from tho ense. Tho Stnto made
" attempt to prove its existence, issuance
Jr contents, either nt the Itini or on the
nearing of n preliminary motion to snp-
JWM- The Supreme Con t of Ohio said:

*hero fa, in the record, cr isidcrnblc doubt
Jto whether there ever was any warrant
"Mb . rr-nwh of defendant’s home.

1bu|tcd|y there was no warrant
authorizing a search for any ‘lewd,

r lascivious; Look print, [or] pir

thoture.” '

dis- son shall knowingly

v OHIO

2d 1081, £1 S Ct 1584
tr» sue the search warrant; but the
officer refused to let her see it al-
though he waved a paper in front of
her face. She grabbed it and thrust
it down the front of her dress. The
policen 'ti seized her, took the paper

%307 US '609]

ofrom her, and had her handcuffed to
another officer. She was taken up-
stairs, thus bound, and into the
larger of the two bedrooms in the
apartment; there she was forced to
sit on the bed. Meanwhile, the of-
ficers entered the house and made a
complete search of the four roons of
her flat and of the basement oi the
house.

1097

The testimony concerning the
search is largely nonconflictiig.
The approach of the officers; th nr
long wait outside the home, wat fil-
ing all its doors; the arrival of rein-
forcements armed with a paper;8
breaking into the house; put'ing
their hands on appellant and hand-
cuffing her; numerous oflV'cio ran-
sacking through every room and
piece of furniture, while the appel-
lant sat, a prisoner In her own bed
room. There is direct conflict in the
testimony, however, as to where the
evidence which is the lasis of this
case was found. To understand the
meaning of that conflict, one must
understand that this case is based on
tho knowing possession3 of four lit-
tle pamphlets, a couple of photo-
graphs and a little pencil doodle—all

170 Ohio St 427, 430, 11 Ohio
Cps 2d 109, ICO N 122(1 387, 389. (Emphasis
added.)

3. Ohio Hcv Code, §2005.34:
liavo in bin
possession or under his control nn obscene,
lewd, or lascivious bool;, mnfjnv.ine, pam-
phlet, paper, writing, advertisement, circu-
lar, print, picture or drawing

of nn indecent or immoral nature
.. . . Whoever violates this section
shnll be fined not less than two hundred
por more than two thousand dollars or
imprisoned not less than one nor more
thnn seven years, or both."

"No per-
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of which are alleged to be porno-
graphic.

According to the police officers
who participated in the search, these
articles were found, some in appel-

+f367 US 6601

lant’s *dressers and some in a suit-
case found by her bed. According
to appellant, most of the articles
were found in a cardboard box in
the basement; one in the suitcase
beside her bed. All of this material,
appellant—and a friend of hers—
said were odds and ends belonging
to a recent boarder, a man who
had left suddenly for New York
and had been detained there. As
the Supreme Court of Ohio read
the statute under which appellant
is charged, she is guilty of the
crime whichever story is true.

The Ohio Supreme Court sus-
tained the conviction even though
it was based on the documents ob-
tained in the lawless search. For in
Ohio evidence obtained by an un-
lawful search and seizure is admis-
sible in a criminal prosecution at
least where it was not taken from
the "defendant’s person by the use
of brutal or offensive force against
defendant.” Slate v Mapp, 170 Ohio
St 427, syllabus 2, 11 Ohio Ops 2d
169, 1GG NID2d 387; State v Lind-
way, 131 Ohio St 1GG, 5 Ohio Ops
533, 2 NE2d 490. This evidence
would have been inadmissible in a
federal prosecution. W*“eks v
United States, 232 TJS 383, 58 L ed
652, 34 S Cc 341, LRA19’0B 834,
Ann Cas 1915C 1177; Elkrns v
United States, 364 US 2CG, 4 L ed 2d
1G69, 80 \\ Ct 1437. For, as stated
in the former decision, “The effect
of the Fourth Amendment is to put
the courts of the United Slates and
Federal officials, in the exercise of
their power and authority, under
’imitations and restraints .

Id. 232 US 391, 392. It was there-
fore held that evidence obtained

U. S. SUPREME COURT REPORTS
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(which in that case was documents
and correspondence) from a home
without any warrant was not admis-
sible in a federal prosecution.

We held in W v Colorado, 313
US 25, 93 L ed i782, 69 S Ct 1359,
that the Fourth Amendment was
applicable to the States by reason
of the Due Process Clause of the
Fourteenth Amendment. But a ma-
jority held that the exclusionary
rule of the Weeks Case was not re-
quired of the States, that they could
apply such sanctions as they chose.
That position had the necessary
votes to carry the day. But with all
respect it was not the voice of reason
or principle.

<37 US 6701

+As stated in the Weeks Case, if
evidence seized in violation of the
Fourth Amendment can be used
against, an accused, "his right to be
secure against such searches and
seizures I\ of no value, and )
might as well be stricken from the
Constitution.” 232 US, at 393.

When wo allowed States to give
constitutional sanction to the "shab-
by business” of unlawful entry into
a home (to use nn expression of Mr.
Justice Murphy, Wolf v Colorado, at
46), we did indeed rob the Fourth
Amendment of much meaningful
force. There arc, of course, other
theoretical r; medics. One is dis-
ciplinary action with the hierarchy
of the police system, including pros-
ecution of the police officer for a
crime. Yet as Mr. Justice Murphy
said in Wolf v Colorado, at 42, "Self-
scrutiny is a lofty idoal, but its cx-
nltation reaches new heights if we
expect a District Attorney to pros-
ecute himself or his associates for
well-meaning violations of the
search and seizure clause during a
raid the District Attorney or his as-
sociates have ordered.”
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elusion of the evidence is not re-
quired, is an action of trespass by
the homeowner against the offend-
ing officer. Mr. Justice Murphy
showed how onerous and difficult it
would be for the citizen to maintain
that action and how meagre the re-
lief even if the citizen prevails. 338
US 42-44. The truth is that tres-
pass actions against officers who
make unlawful searches and seizures
are mainly illusory remedies.

Without judicial action making
the exclusionary rule applicable to
the States, Wolf v Colorado in prac-
tical effect reduced the guarantee
against unreasonable searches and
seizures to "a dead letter,” .as Mr.
Justice Rutledge said in his dissent.
See 338 US, at 47.

Wolf v Colorado (US) supra, was
decided in 1949. The immediate
result was a storm of constitutional
controversy which only today finds
its end. | believe that this h an
appropriate case in which to put an
end to the asymmetry which Wolf

*[3G7 US G711

imported into tho law. Sae ¢Stcfa-
nolli v Minard, 342 US 117, 9G L ed
138, 72 S Ct 118; Rea v United
Slates, 360 US 214, 100 L cd 233,
7>S Ct 292; Elkins v United Slates,
304 US 20G, 4 L cd 2d 1GG9, 80 S Ct
1137, supra; Monroe v Pape, 300 US
167, fi L cd 2d 492, 81 S Ct 473. It
is an appropriate case because the
facts it presents show—as wor’d
few other cases—the casual aiv>-
ganco of those who have the untram-
melled power to invade one’s hone
and to seize one’s person.

It is also an appropriate case in
the narrower and more technical

4. "The notice of nppenl shall
ect forth Ilio questionu presented hy the
nppcal Only tlie questions ..rt
forth in the notice of nppenl or fnirly com-
prised therein will bo considered by tlie
court.” Rule 10(2)(c), Rules of the Su-
premo Court of the United Stntes.

OHIO 1099

od 20 1081. 81 S Ct 1G4

sense. The issues of the illegality of
the search and the admissibility of
the evidence have been presented to
the state court and were duly raised
here in accordance with the applica-
ble Rule of Practice.1 The question
was raised in the notice of appeal,
the jurisdictional statement and in
appellant’s brief on the merits.1 It
is true that argument was mostly
directed to another issue in the case,
but that is often tho fact. See
Rogers v Richmond, 365 US 534,
53:>-540, 5 L cd 2d 760, 763-766, 81
S Ct 7G0. Of course, an earnest ad-
vocate of a position always believes
that, had he only an additional op-
portunity for argument, his side
would win. But, subject to the
sound discretion of a court, ail argu-
ment must at last come to a halt.
This is especially so as to an issue
about which this Court said last year
that “The arguments of its antago-
nists nnd of its proponents have been
so many times marshalled as to re-
quire no lengthy elaboration here.”
Elkins v United Slates, supra (364
Us 21G).

Moreover, continuance of Wolf v
Colorado in its full vigor breeds the
unseemly shopping around of the
kind revealed in Wilson v Schncttler,
365 US 381, 5 L od 2d 620, 81 S Ct
632. Once evidence, inadmissible
in a federal court, is admissible in

“[307 1JS 0721
4a state court a “double standard”
exists which, as the Court poinls
out, leads to “working arrange-
ments” that undercut federal policy
and reduce some aspects of law en-
forcement to shabby business. The
rule that supports that practice does

G. "Did tho conduct of the police in pro-
curing the hooks, papers nnd pictures
pinced in evidence hy the Prosecution vio-
late. Amendment IV, Amendment V, nnd
Amendment XIV Section 1 of the United
Stntes Constitution . . . 7™
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not have the force of reason behind
it.

Mr. Justice Harlan, whom Mr.
Justice Frankfurter and Mr. Jus-
tice W hittaker join, dissenting.

In overruling the Wolf Case the
Court, in my opinion, has forgotten
the sense of judicial restraint which,
with due regard for stare decisis,
is one element that should enter
into deciding whether a past deci-
sion of this Court should be over-
ruled. Apart from thnt | also be-
lieve that the Wolf rule represents
sounder Constitutional doctrine than
the new rule which now replaces it.

From the Court’s statement of
the case one would gather that the
central, if not controlling, issue on
this appeal is whethc,4illegally statc-

1. The material parts of timt low nrc
quoted in note | of tho Court's opinion.
Ante, p 1083.

2. In its note 3, nnte, p 1085, tho Court,
it sce.ms to me, has turned upside down
the relative importance of appellant’s reli-
ance on tlie various points made by him
on this appeal.

3. See 170 Ohio St 427, 11 Ohio Ops 2d
1G9, JGO NE2d 387. Jlccnuio of tho un-
usual provision of tlie Ohio Constitution re-
quiring "the concurrence of at least nil
but one of tho judges" of tho Ohio Supreme
Court before a state law is held unconsti-
tutional (except in tho case of nfllrmnnco
of a holding of uncoiiRtilutionnlity hy tho
Ohio Court of Appeals), Ohio Const, Art 4,
§2, tlie Slate Supremo Court was com-
pelled to uphold tho constitutionality of
§ 2005.34, despite the fact that four of its
Boven judges thought the statute offensive
to tho Fourteenth Amendment.

4. Respecting tho "substantiality" of tho
federal questions tendered by this nppeal,
appellant’s Jurisdictional Statement con-
tained the following:

“The Federal questions raised hy this
appeal are substantial for the following
reasons:

"The Ohio Statute under which the de-
fendant was convicted violates one’s sacred
right to own nnd hold properly, which has

seized evidence is Constitutionally

admissible in a state prosecution,m

issue which would of course face m

with the need for re-examining
Wolf. However, such is not the

situation. For, although that qu«- -£8me

tion was indeed raised here and
below among appellant’s subordinate

*1307 US G73] . IV E] -

points, the new and epivotal issue-
brought to the Court by this appeal
is whether 8§2905.34 of the Ohio
Revised Code making criminal the
mere knowing possession or control
of obscene material,1 and under.

which appellant has been convicted,. " H:

is consistent with the rights of free
thought and expression assured
against state action by the Forr-.
teenlh Amendment.3 That was the
principal issue which was decided
by the Ohio Supreme Court,3 which
was tendered by appellants Juris-
dictional Statement,4and which was

been held inviolnto hy the Federal Consti-
tution. Tho right of the individual ’to
read, to belicvo or disbelieve, and to think
witiiout governmental supervision is one of
our basic liberties, hut to dictate to the
mature adult what hoolcs ho mny have in
his own privalo library seems to he a elenr
infringement of the constitutional rights
of tho individual’ (Justlco Herbert's dia-
senti ig Opinion, Appendix ‘A’). Many
convictions Imve followed timt of tho de-
fendant in the State Courts of Ohio based
upon this very samo statute. Unless this
Honorable Court hears this matter nnd
determines once and for all thnt the Stat-
ute is unconstitutional ns defendant con-
tends, there will lie mnny such nppcnls.
When Sections 2905.34, 2905.37 nnd 8707.01
of the Ohio Revised Code [tho latter two
Sections providing exceptions to tlie cov-
erage of §2905.34 nnd related provisions
of Ohio's obscenity statuLos] arc read to-
gother, . . . they obviously contravene
the Federal and Slate constitutional pro-
visions; by being convicted under ike
Statute involved herein, nnd in tlie manner
in which she wns convicted, Defcndnnt-
Apnolinnt hns been denied due process of
law; a sentence of from one (1) to seven
(7) years in n pennl institution for alleged
violation of this unconstitutional section
of the Gliio Revised Code deprives tho do-
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briefed5
Court.

and argued8 in this

[3G7 US 674]
¢In this posture of things, | think
it fair to say that five members of
this Court have simply “reached
out” to overrule Wolf. With all re-
spect for the views of the majority,
and recognizing that stare decisis
*[3G7 US 675]
carries different weight ¢in Consti-
tutional adjudication than it does in
nonconstitutional decision, | can per-
ceive no justification for regarding
this case as an appropriate occasion
for re-examining Wolf.

The action of tlie Court finds no
support in the rule that decision of
Constitutional issues should be

fondant of her right to liberty nnd the
pursuit of hnppiness, contrary to the Fed-
eral and State constitutional provisions,
for circumstances which she herself did
not put in motion, nnd is a cruel nnd un-
usual punishment inflicted upon her con-
trary to tho State and Federal Constitu-
tions."

5. The appellant’s brief did not urge tho
overruling of Wolf. Indeed it did not even
cito tho case. Tho brief of the appellee
merely relied on Wolf in support of the
State's contention thnt nppclinnt’s convic-
tior was not vitiated by the admission in
evidence of the fruits of the alleged un-
lawful search and seizure hy tho police.
The brief of tho American nnd Ohio Civil
Liberties Unions, as amici, did in one short
concluding paragraph of its argument “re-
<|uest" the Court to re-examine and over-
rule Wolf, Imt without argumentation. |
quote in full this pnrt of their brief:

"This ease presents the issue of whether
evidence obtained in an illegal search and
seizuro can constitutionally be used in a
State criminal proceeding. Wo arc awnro
of tho view that this Court has taken on
Ibis issue in Wolf v Colorado, 338 US 25,
93 1, ed 1782, 09 S Ct 1350. It is our pur-
pose hy this paragraph to respectfully re-
quest that this Court re-oxnminu this issue
mid conclude thnt the ordered liberty eon-
eept guaranteed to persons hy the due
process clause of the Fourteenth Amend-
ment necessarily requires that evidence
illegally obtained in violation thereof, not
I'e admissible in state criminal proceed-
ings."”

G Counsel for nppellnnt on oral nrgu-

avoided wherever possible. For in
overruling Wolf the Court, instead
of passing upon the validity of
Ohio's §2905.34, has simply chosen
between two Constitutional ques-
tions. Moreover, | submit that it
has chosen the more difficult anti
less appropriate of the two ques-
tions. The Ohio statute which, as
construed by the State Supreme
Court, punishes knowing possession
or control of obs.ene material, irre-
spective of the purposes of such pos-
session or control (with exceptions
not here applicable)7 and irrespec-
tive of whether the accused had any
reasonable opportunity to rid him-
self of the. material after discovering
that it was obscene,* surely presents

ment, ns in his brief, did not urge that
Wolf be overruled. Indeed, when pressed
liy questioning from tho bench whether he
was not in fact urging us to overrule Wolf,
counsel expressly disavowed nny such pur-
pose.

7. "2905.37 Legitimate Publications Not
Obscene.

"Sections 2905.33 to 2905.3G, inclusive
of tho Revised Code do not nfTcct teaching
in regularly chartered medical colleges, the
publication of standard medical books, or
regular practitioners of medicine or drug-
gists in their legitimate business, nor do
they nfl'cct the publication nnu distr.bution
of bonn fide works of nrt. No articles
specified in sections 2905.33, 2905.34, and
2905.36 of the Revised Code shall be con-
sidered a work of nrt unless such article
is made, published, nnd distributed by n
bonn fide association of artists or nn asso-
ciation for the advancement of nrt whose
demonstrated purposo does not contravene
sections 2005.06 to 2905.44, inclusive, of
tho Revised Code, and v ich is not organ-
ized for profit.”

§37G7.01(C)

"This section and sections 2005.34, .o
2905.37 of the Revised Code shnll
not nfl'cct nny newspaper, maga-
zine, or other publication entered us second
class matter by tho posl-oflico depart-
ment."”

8. The ohio Supreme Court, in its con-
struction of §2905.34, controlling upon us
here, refused lo import into it nny other
exceptions than those expressly provided
by th'statute. See note 7,supra. Instead
it h' 1that "If anyone looks at a book and
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*[S67 US GIG]

a. Constitutional *question which is
both simpler and less far-reaching
than the question which the Court
decides today. It seems to me that
justice might well have been done
in this case without overturning a
decision on which the administra-
tion of criminal law in many of the
States has long justifiably relied.

: Since the demands of the case be-
fore us do not require us to reach
the question of the validity of Wolf,
I think this case furnishes a singu-
larly inappropriate occasion for re-
consideration of that decision, if re-
consideration is indeed warranted.
Even the most cursory examination
will reveal that the doctrine of the
Wolf Case has been of continuing
importance in the administration of
state criminal law. Indeed, certain-
ly as regards its “nonexclusionary”
aspect, Wolf did no more than
articulate, the then existing assump-
tion among the Slates that the fed-
eral cases enforcing the exclusionary
rule “do not bind [the States], for
they construe provisions of the Fed-
eral Constitution, the Fourth and
Fifth Amendments, not applicable to
the States.” People v Defore, 242
NY 13, 20,150 NE 585. Though, of
course, r.ot reflecting the full meas-
ure of this continuing reliance, |
find that during the last three
Terms, for instance, the issue of the
inadmissibility of illegally state-ob-
tained evidence appears on an aver-
age of about fifteen times per Term
just in the in forma pauperis cases
summarily disposed of by us. This
would indicate both that the issue

finds it lowi ho is forthwith, under this
legislation, ; uilty ”
9. Sco Wolf v Colorado, 338 US nt 39,
4C, irvino v California, 347 US 128, 133,
134, and nt 138, 139, 98 L od 501, CG9, 572,
74 S Ct 381. In the Inttir case, decided
in 1954, Mr. Justice Jnelaon, writing for
tho majority, said (at p 131): “We think
that the Wolf decision should not be over-

which is now being decided may well
have untoward practical ramifica-
tions respecting state cases long
since disposed of in reliance on Wolf,
and that were we determined to re-
examine that doctrine we would not-
lack future opportunity.

The occasion which the Court has
taken here is in the context of a case
where the question was briefed not
at all and argued oniy extremely
tangentially. The unwisdom of over-
ruling Wolf without full-dress argu-

*[367 US G77]

ment Wis aggravated by the circum- _
stance that that decision is a-
comparatively recent one (1919) to
which three members of the present
majority have at one time or other
expressly subscribed, one to be sure
with explicit misgivings.® | would
think that our obligation to the
States, on whom we impose this new
rule, an well as the obligation of or-
derly adherence to our own processes
would demand that we seek that aid
which adequate briefing and argu-
ment lends to the determination of
an important issue. It certainly has
never beer, a postulate of judicial
power that mere altered disposition,
or subsequent membership on the
Court, is sufficient warrant for over-
turning a deliberately decided rule
of Constitutional law.

Thus, if the Court were bent on
reconsidering Wolf, | think that
there would soon have presented it-
self an appropriate opportunity iu
which we could have had the benefit
of full briefing and argument. In
any event, at the very least, the
present case should have been sot

ruled, for the reasons so persuasively
slated therein.” Compare Schwartz v
Texas, 344 US 199, 97 L cd 231, 73 S Ct
232, and Stefanelli v Minard, 312 Uli 117,
90 L cd 138, 72 S Ct 118, in which the V'olf
Case was discussed nnd in no way disap-
proved. And sec lugr.ch v Dollingcr, 305
US 458, 51, cd 2d U78, 31.S Ct G50, which
relied on Schwartz.
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clown for reargument, in view of the
inadequate briefing and argument we
have received on the Wolf point. To
all intents and purposes the Court’s
present action amounts to a sum-
mary reversal of Wolf, without ar-
gument.

I am bound to say that what has
been done is not likely to promote
respect either for the Court’s ad-
judicatory process or for the sta-
bility of its decisions. Having been
unable, however, to persuade any of
the majority to a different procedu-
ral course. | now turn to the merits
of the present decision,

#1367 US G781

¢Essential to the majority’s argu-
ment against Wolf is the proposition
that the rule of Weeks v United
States, 232 US 383, 58 L cd G52, 34
S Ct 341, LRA1915B 834, Ann Cas
1915C 1177, excluding in federal
criminal trials the use of evidence
obtained in violation of the Fourth
Amendment, derives not from the
"supervisory power” of this Court
over the federal judicial system, but
from Constitutional requirement.
This is so because no one, 1 suppose,
would suggest that this Court pos-
sesses any general supervisory pow-
er over the state courts. Although
| entertain considerable doubt as to
the soundness of this foundational
proposition of the majority, cf. Wolf
v Colorado, 338 US at 39, 40 (con-
curring opinion), | shall assume, for
present purposes, that the Weeks
rule "is of constitutional origin."

At the heart of the majority’s
opinion in this case is the following
syllogism: (1) the rule excluding
in federal criminal trials evidence
which is the product of an illegal
search and seizure is "part and
parcel” of the Fourth Amendment
(2) Wolf held that the "privacy”

vOHIO.l.
867 US &3, 6 L od 2 1081, Til S Ct 1684
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assured against federal action by
the Fourth Amendment is also pro-
tected against state action by the
Fourteenth Amendment; and (3) it
is therefore "logically and constitu-
tionally necessary” that the Weeks
exclusionary rule should also be en-
forced agauist the States.10

This reasoning ultimately rests
on the unsound premise that because
Wolf carried into the States, as part
of “the concept of ordered liberty”
embodied in the Fourteenth Amend-
ment, the principle of "privacy” un-
derlying the Fourth Amendment
(338 US, at 27), it must follow that
whatever configurations of the
Fourth Amendment have been de-
veloped in the particularizing feder-
al precedents are likewise to be
deemed a part of "ordered liberty,”

H3G7 US G70]
sand as such are enforceable against
the States. For me, this docs not
follow at all.

It cannot be too much emphasized
that what was recognized in Wolf
was not that the Fourth Amendment
os such is enforceable against the
States as a fae.jt of due process, r.
view of the Fourteenth Amendment
which, ns Wolf itself pointed out
(338 US, at 26), has long since been
discredited, but the principle of pri-
vacy "which is at the core of the
Fourth Amendment.” (ld. 338 US,
at 27.) It would not be proper to
expect or impose any precise equiva-
lence, either as regards the scope of
the right or the means of its imple-
mentation, between the require-
ments of the Fourth and Fourteenth
Amendments. For the Fourth, un-
like what was said in Wolf of the
Fourteenth, does not state a general
principle only; it is a particular com-
mand, having its setting in a pre-
existing legal context on which both

70. Actually, only four members of the

majority support this reasoning. See, p
1107, infra.
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interpret" ¢ decisions and enabling
statutes i. ,, at least build.

Thus, even in a case which pre-
sented simply the question of wheth-
er a particular search and seizure
was constitutionally "unreasonable”
—say in a tort action against state
officers—we would not be true to the
Fourteenth Amendment were we
merely to stretch the general prin-
ciple of individual privacy on a Pro-
crustean bed of federal precedents
under the Fourth Amendment. But
in this instance more than that is
involved, for here we are reviewing
not a determination that what the
state police did was Constitutionally
permissible (since the state court
quite evidently assumed that it was
not), but a determination that ap-
pellant was properly found guilty of
conduct which, for present purposes,
it is to be assumed the State could
Constitutionally punish. Since there
is not the slightest suggestion that
Ohio's policy is "affirmatively to
sanction . . . police incursion in-
to privacy” (338 US, at 28), compare
Marcus v Search Warrants of Prop-
erty, 367 US 717, 6 L ed 2d 1127, 81
;7 Ct 1708, what the Court is now do-

137 US &0

iig is to impose *upon the States
not only federal substantive stand-
ards of "search and seizure” but
also the basic federal remedy for
violation of those standards. For |
hink it entirely clear that the
Weeks exclusionary rule is but a
remedy which, by penalizing past of-
ficial misconduct, is aimed at deter-
ring such conduct in the future.

I would not impose upon the States
this federal exclusionary remedy.
The reasons given by the majority
for now suddenly turning its back
on Wolf seem to me notably uncon-
vincing.

First, it is said that “the factual
grounds upon which Wolf was

GLed2d

based” have since changed, in that
more States now follow the Weeks
exclusionary rule than was so at the
time Wolf was decided. While that
is true, a recent survey indicates
that at present one-half of the
States still adhere to the common-
law non-exclusionary rule, and one,
Maryland, retains the rule as to
felonies. Berman and Oberst, Ad-
missibility of Evidence Obtained by
an Unconstitutional Search and Sei-
zure, 55 NW L Rev 525, 532-533.
But in any case surely all this is be-
side the point, as the majority itself
indeed sp' ins to recognize. Our con-
cern here, as it was in Wolf, is not
with the desirability of that rule but
only with the question whether the
States are Constitutionally free to
follow it or not as they may them-
selves determine, and the relevance
of the disparity of views among the
States on this point lies simply in
the fact thnt the judgment involved
is a debatable one. Moreover, the
very fact on which the majority re-
lies, instead of lending support to
w’.at .s now being done, points away
from the need of replacing voluntary
state action with federal compulsion.

The preservation of a proper bal-
ance between slate and federal re-
sponsibility in the administration of
criminal justice demands patience on
the part of those who might like to
see things move faster among the
States in this respect. Problems of
criminnl  law enforcement vary

4337 US (311
widely from State to State. One
Slate, in considering the totality of
its legal picture, may conclude that
the need for embracing the Weeks
rule is pressing because other rem-
edies arc unavailable or inadequate
to secure compliance with the sub-
stantive Constitutional principle in-
volved. Another, though equally so-
licitous of Constitutionni . ;'rlit3, may
choose to pursue one purpose at a
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time, allowing all evidence relevant
to guilt to be brought into a criminal
trial, and dealing with Constitutional
infractions by other means. Still an-
other may consider the exclusionary
rule too rough-and-ready a remedy,
in that it reaches only unconstitu-
tional intrusions which eventuate in
criminal prosecution of the victims.
Further, a State after experiment-
ing with the Weeks rule for a time
may, because of unsatisfactory ex-
perience with it, decide to revert to
a non-exclusionary rule. And so on.
From the standpoint of Constitu-
tional permissibility in pointing a
State in one direction or another, |
do not see at all why “time has set
its face against” the considerations
which led Mr. Justice Cardozo, then
chief judge of the New Yora Court
of Appeals, to reject for New York
in People v Defore, 242 NY 13, 150
NIC 585, the Weeks exclusionary
rule. For us the question remains,
ns it has always been, one of state
power, not one of passing judgment
on the wisdom of one state course
or another. In my view this Court
should continue to forbear from
fettering the States with an ada-
mant rule which may embarrass
them in coping with their own pecu-
liar problems in criminal law en-
forcement.

Further, wo are told that impo-
sition of the Weeks rule on the
Stales makes “very good sense,"
in that it will promote recognition
by state and federal oflicials of their
“mutual obligation to respect the
same.fundamental criteria™ in their
approach to law enforcement, and
will avoid “ 'needless conflict be-
tween state and federal courts.”"
Indeed tho majority now finds an in-

1. Rea v United States, 330 US 214,
100 I, cd 233, 76 S Cl 292; KIkins v United

*[367 US 682]

congruity *in Wolf's discriminating
perception between the demands of
“ordered liberty” as respects the
basic right of “privacy” and the
means of securing it among the
States. That perception, resting
both on a sensitive regard for our
federal system and a sound recogni-
tion of this Court’s remoteness from
particular state problems, is for me
the strength of that decision.

An approach which regards the
issue as one of achieving procedural
symmetry or of serving administra-
tive convenience surely disfigures the
boundaries of this Court’s functions
in relation to the state and federal
courts. Our role in promulgating
the Weeks rule and its extensions
in such cases as Rea, EIkins, and
Riosll was quite a different one than
it is here. There, in implementing
the Fourth Amendment, we occupied
tlie position of a tribunal having the
ultimate responsibility for develop-
ing tho standards and procedures
of judicial administration within the
judicial system jver which it pre-
sides. Here we review state pro-
cedures whose measure is to be tak-
en not against the specific substan-
tive commands of the Fourth
Amendment, but, under the flexible
contours of the Due Process Clause.
| do not believe that the Fourteenth
Amendment empowers this Court to
mould state remedies effectuating
the right to freedom from *“arbi-
trary intrusion by the police” to suit
its own notions of how tilings should
bo done, as, for instnncc, the Cali-
fornia Supreme Court, did in People
v Cuban, 44 Cal 2d 484, 282 P2d
905, 50 ALR2d 513, with reference
to procedures in the California
courts or as this Court did in Weeks
for the lower federal courts.

1437; Tcrioncs Rios v United States, 364
US 253, 4 L ed 2d 1088, 80 S Ct 1431.
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A state conviction comes to us as
the complete product of a sovereign
judicial system. Typically a case
will have been tried in a trial court,

+13G7 US 6S3]

tested in some final appellate *court,
and will go no further. In the com-
paratively rare instance when a con-
viction is reviewed by us on due
process grounds we deal tlier with
a finished product in the creation of
which we are allowed no hand, and
our task, far from being one of over-
all supervision, is, speaking gen-
erally, restricted to a determination
of whether the prosecution was Con-
stitutionally fair. The specifics of
trial procedure, which in every ma-
ture legal system will vary greatly
in detail, arc within the sole compe-
tence of the States. | do not see
how it can be said that a trial be-
comes unfair simply because a State
determines that evidence may be
considered by the trier of fact, re-
gardless of how it was obtained, if
it is relevant to the one issue with
which the trial is concerned, the
guilt or innocence of the accused.
Of course, a court may use its pro-
cedures as an incidental means of
pursuing other ends than the correct
resolution of the controversies be-
fore it. Such indeed is tlie Weeks
rule, but if a State does not choose
to use its courts in this way, | do
not believe that this Court is em-
powered to impose this much-de-
bated procedure on local courts, how-
ever efficacious we may consider the
Weeks rule to bo as a means of se-
curing Constitutional rights.

Finally, it is said that the over-
ruling of Wolf is supported by the
established doctrine that the admis-
sion in evidence of an involuntary
confession renders a slate convic-
tion Constitutionally invalid. Since
nucli a conlession may often be en-
tirely reliable, and therefore of the

6L ed2d

greatest relevance to the issue of the
trial, the argument continues, this
doctrine is ample warrant in prece-
dent that the way evidence was ob-
tained, and not just its relevance, is
Constitutionally significant to the
fairness of a trial. | believe this
analogy is not a true one. The “co-
erced confession” rule is certainly
not a rule that any illegally obtained
statements may not be used in evi-
dence. | would suppose that a state-
*1367 US 634]

ment which is procured during *a
period of illegal detention, McN"Mjb v
United States, 318 US 332, 8i L ed
819, 63 S Ct 608, is, as much as un-
lawfully seized evidence, illegally ob-
tained, but this Court has consist-
ently refused to reverse state con-
victions resting on the use of sucli
statements. Indeed it would scorn
the Court laid at rest the very argu-
ment now made by the majority
when in Liscnba v California, 314
US 219, 86 L ed 166, 62 S Ct 280,
a state-cocrccd confession case, it
said (at 235):

“It may be assumed [that the]
treatment of the petitioner [by the
police] deprived him of his
liberty without due process and that
the petitioner would have been af-
forded preventive relief if lie could

have guiucd access to a court to
seek it.

“But illegal acts, as such, com-
mitted in tiio course of obtaining
a confession do not furnish
an answer to the constitutional ques-
tion wc must decide. . . . The
gravamen of his complaint is the un-
fairness of the nac of his Confes-
sions, and what occurred in their
procurement is relevant only as it
bears on that issue.” (Emphasis
supplied.)

The point, then, must be that in
requiring exclusion of an involun-
16 Led 2d)
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tary statement of an accused, we are
concerned not with an appropriate
remedy for what the police have
done, but with something which is
regarded as going to the heart of
our concepts of fairness in judicial
procedure. The operative assump-
tion of our procedural system is that
“Ours is the accusatorial as opposed
to the inquisitorial system. Such
has been the characteristic of Anglo-
American criminal justice since it
freed itself from practices borrowed
by the Star Chamber from the Con-
tinent whereb accused was in-
terrogated " ret for hours on
end.” Watts v Indiana, 3) 3 US 49,
54.93 L cd 1801,1806, 69 S Ct 1347,
1357. See Rogers v Richmond, 365
US 534, 541, 5L cd 2d 760, 766, 81 S
Ct 735. The pressures brought to
bear against an accused leading to a
confession, ‘unlike an unconstitu-
tional violation of privacy, do not,
*3G7 US GS5]
apart *from tho use of the confes-

sion at trial, necessarily involve in-
dependent Constitutional violations.
What is crucial is tiiat the trial de-
fense to which an accused is entitled
should not lie rendered an empty
formality by reason of statements
wrung from him, for then “a pris-
oner [has been] made the
deluded instrument of his own con-
viction." 2 Hawkins, Pleas of the
Crown (8th ed, 1824), c 46, 834.
That this is a procedural right, and
that its violation occurs at the time
his improperly obtained statement is
admitted at trial, is mnnifest. For
without this right all the careful
safeguards erected around the giv-
ing of testimony, whether by an ac-
cused or any other witness, would
become empty formalities in a pro-
cedure where the most compelling
possible evidence of guilt, a confes-
sion, would have already been ob-
tained nt the unsuperviscd pleasure
of the police.

This, and not the disciplining of
the police, as with illegally seized
evidence, is surely the true basis for
excluding a statement of the accused
which was unconstitutionally ob-
tained. In sum, | think the coerced
confession analogy works strongly
against what the Court does today.

In conclusion, it should be noted
that the majority opinion in this
case is in fact an opinion only for
the judgment overruling Wolf, and
not for the basic rationale by which
four members of the majority have
reached that result. For my Broth-
er Black is unwilling to a'lbscribe
to their view that the Weeks exclu-
sionary rule derives fr*m the Fourth
Amendment itself (see ante, p.
1093), but joins the majority opinion
on the premise that its end result
can be achieved by bringing the
Fifth Amendment to the aid of the
Fourth (see ante, pj. 1094, 1096).12
On that score | need only say that
whatever the validity of tho
“Fuirth-Fifth Amendment” correla-
tion which the Boyd Case (116 US
616, 29 L ed 746, 6 S Ct 524) found,
see 8 Wigmore Evidence (3d cd
1940), § 2184, we have only very re-
cently i.gniii reiterated the ’y.ig-ese
tablished doctrine of this Court that

+[307 US 0361
sthe Fifth Amendment privilege
against self-incrimination is not ap-
plicable to the States. See Cohen v
Hurley, 366 US 117, 6 L. cd 2d 156,
81 S Ct 954.

I regret that | find so unwise in
principle and so inexpedient in poli-
cy a decision motivated by the high
purpose of increasing respect for
Constitutional rights. But in the
last analysis | think this Court can
increase respect for the Constitu-
tion only if it rigidly respects the
limitations which the Constitution

12. My Brother Stcwnrt concurs in the
Couvt’s judgment on grounds which have
nothing to do with Wolf.
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places upon it, and respects as well
the principles inherent in its own
processes. In the present case |
think we exceed both, and that our
voice becomes only a voice of power,
not of reason.

Memorandum of Mr. Justice

Stewart.

Agreeing fully with Part I of Mr.
Justice Harlan’s dissent-

iicndnotr io jug opinion, | express no
view as to ihe merits of

the constitutional issue which the
Court today decides. | would, how-

U. S. SUPREME COURT REPORTS
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ever, reverse the judgment in thi*3;-
case, because 1 am persuaded that'
the provision of §2905.34 of the
Ohio Revised Code, upon which the.v;
petitioner’s conviction was based, is*&>
in the words of Mr. Justice Harlan, Afi
not "consistent with the rights of; K
free thought and expression assured 33"
against state action by the Four-1;/,

teenth Amendment.” |§@
NOTE

An annotation on "Admissibility o?;
evidence obtained by illegal search
and seizure” appears p. 1544, infra.
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PART VIII. SPECIAL PROCEEDINGS

Rule 37. Search and Seizure.

(a) Search Warrant —Issuance and Contents.
(1) A search warrant authorized by law shall issue only
on
(i)(aa) affidavit sworn to before a judge or magistrate
or any person authorized to take oaths under the law of the
state, or
(bb) sworn testimony taken on the record, and
(ii) establishing the grounds for issuing the warrant.
(2) If the judge or magistrate is satisfied that grounds
for the application exist or that there is probable cause to
believe that they exist, he shall issue a warrant
(i) identifying the property, and
(jiy naming or descrihmg the person or place to be
searched.
(3) The warrant
(i) shall be directed to a peace officer of the state
authorized to enforce or assist in enforcing any law thereof,
and
(ii) shall state the ground or probable cause for its
issuance and the names of the persons whose affidavits have
been taken m support thereof, and
(iii) sha''l command the officer to search forthwith the
person or place named for the property specified, and
(iv) shall direct that it be served between 7:00 a.m.
and 10:00 p.m., but if an affiant is positive that the property
is on the person or in the place to be searched, the warrant
may direct that it be served at any time, and
(v) shall designate the judge or the magistrate to whom
it shall be returned.

(b) Execution and Return With Inventory. The warrant
shall be executed and returned within 10 days after its date.
The officer taking property under the warrant

(1) shall give to the person from whom or from whose
premises the property was taccn a copy of the warrant, a

MlasaR ofC 3yp. No. 36 M. CrR 123
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copy of the supporting affidavits, and receipt for the property
taken, or
(2) shall leave the copies and the receipt at the place

from which the property was taken.

The return shall be made promptly and shall be accompanied
by a written inventory of any property taken as a result of
the search pursuant to or in conjunction with the warrant.
The inventory shall be made in the presence of the applicant
for the warrant and the person from whose possession or
premises the property was taken, if they are present, or in the
presence of at least one credible person other than the appli-
cant for the warrant or the person from whose possession or
premises the property was taken, and shall be signed by the
officer under the penalty of perjury pursuant to AS 09.65.012.
The judge or magistrate shall upon request deliver a copy of
the inventory to the person from whom or from whose premises
the property was taken and to the applicant for the warrant.

(c) Motion for Return of Property and to Suppress
Evidence.
A person aggrieved by an unlawful search and seizure may move
the court in the judicial district in which the property was
seized or the court in which the property may be used for the
return of tnc property and to suppress for use as evidence
anything so obtained on the ground that the property was
illegally seized.

(d) In Camei.i Hearing. A person who challenges the validity
of a search and seizure predicated on information gained from
an informant used either in

(1) support of an application for a warrant, or

(2) as the basis of a search without warrant may move
the court for disclosure of the identity of the informant pursu-
ant to Rule 16. In the event the court determines that disclo-
sure of the identity of the informant is not required under Rule
16, the court shall conduct an in camera recorded hearing in
which it shall investigate and take evidence so as to determine
whether or not a search based on the informant’s information
was justified. Following the in camera hearing, the court shall

CrR 124 MlakaR ofC . No. 3, 78
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grant or deny tlie motion to suppress on the record, and shall
make written findings concerning the validity of the search
based on the informer’s information. The written findings,
together with the record of the hearing, shall be scaled, and if
the validity of the search is upheld the sealed testimony and
findings shall, on appeal of a conviction in which evidence of
the search was admitted, be transmitted to the supreme court
for automatic review of the motion to suppress. (Amended by
Chapter 17 SLA 1969 effective June 25, 1969, by Supreme
Court Order 157 effective February 15, 1973 and by Supreme
Court Order 505 effective April 16, 1982)

(a) CROSS REFERENCES: AS 12.35.010; AS 12.35.020; AS 12.35.030; Crim.
Forms 46,47

(b) CROSS REFERENCES: AS 12.35.050; AS 12.35.080; AS 12.35.090; AS
12.35.100; AS 12.35.110; Crim. Form 48

(c) CROSS REFERENCE: Crim. Form 49

EDITOR’S NOTE: Section 43, Chapter 143, Session Laws of Alaska 1982,
provides that "AS 12.35.015, added by see. 18 of this Act [Chapter 143, Session
Laws of Alaska 1982), has the effect of changing Rule 37, Rules of Criminal
Procedure, by allowing search warrants to be issued upon sworn oral testimony com-
municated by telephone or other appropriate means.”
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its consideration of relevant factors at

sentencing, the superior court
committed reversible error. Kelly w.
State, Op. No. 2268, 622 P2d 432

(Alaska 1981).

It was not error to impose sentence
without a psychological or psychiatric
evaluation where defendant did not re-
quest such evaluation prior to sentencing
and vherc there was no showing of how
it wo Itd have benefited him. Spencer v.
State, Op. No. 80, 642 I*2d 1371.
(Alaska 1982).

Criminal Rule 36
Collateral References
Same as Fed K. Crim. P. 36

2 Wright, Federal Practice and Pro-
cedure §8611-612 (1969)

Cases

The issue whether a superior court
has power to forfeit an aircraft as con-
dition of probation for unlawful pos-
session and transportation of contraband
by an airplane is not timely rnised by
appeal taken after a February 1973
order which amends nn August 1972
judgment of conviction by identifying
the airplane ordered forfelticd. Such
issue will not be considered, ubscut a
allowing of surprise or injustice or a
showing of reason for an accused’s
failure to appeal the forfeiture within
the required ten days. (Waybill v. State,
Op. No. 1045, 522 1'2d 539 (Alaska
1974).

Postconviction proceedings, such as
a motion for new trial or for an arrest
of judgment, extend the period for
taking an appeal. (Waybill v. State, Op.
No. 1045, 522 P2d 539 (Alaska 1974).

A motion to correct a clerical error

in u criminal judgment can be made at
any time to conform the judgement to

MesiaK ofC yp. 1. 37 11-@
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the court’s original intent insofar ns that
intent is clearly ascertainable from the
record. Graybill v. State, Op. No. 1045,
522 P2d 539 (Alaska 1974).

An order entered to concct a clerical
error in a criminal judgment may be
appealed, but some prejudice such as
surprise, must be shown. Graybill v.
State, Op. No. 1045, 522 P2d 539
(Alaska 1974).

The identification of an airplano
ordered forfeited, as a condition of pro-
bation, of an accused, who was
convicted of unlawfully possessing and
transporting contraband by airplane,
is a proper modification of a clerical
mistake. Graybill v. Stale, Op. No. 1045,
522 1’2d 539 (Alaska 1974).

Where the effect of a judgment
amendment is to increase the severity
of a sentence, Criminal Rule 36 must
be interpreted to bo applicable only to
sentencing errors which  obviously
conflict with the intention of the court.
Shagloak v. State, Op. No. 1688, 582
i’2d 1034 (Alaska 1978).

Under Criminal Rulo 36, only an
objectively  ascu.alnnb'.e  mistake-a
mistake which can be determined by
contemporaneous record evidcncc-will
justify increasing u sentence. Shagloak v.
State, Op. No. 1688, 582 I'2d 1034
(Alaska 1978).

Criminnl Rule 37
Collateral References

Generally

3 Wright, Federal Practice and Pro-
cedure §678 (1969)

(a) Similar to Fed. It. Crim. P. 41(c)

3 Wright, Federal Practice and Pro-
cedure 8670 (1979 Supp.)

Atmos CrR 51
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(b) Similar to Fed. R. Crim. P. 41(d)

3 Wright, Federal Practice and Pro-
cedure 88 671-672 (1969)

(c) Similar to Fed. R. Crim. P. 41(c),

©

3 Wright, Federal Practice and Pro-
cedure §673 (1979 Supp.)

Cases

Where defendant failed to move for
return of property under Criminal
Rule 37(c), the admission of such
property taken from defendant wns not
error. Goss v. State, Op. No. 76, 368
P2d 884 (Alaska 1962).

Right to attack search of suitcase
and seizure of gun as lllegal was waived
by pleading guilty to a charge of illegal
possession of firearm. Rivctt v. State,
Op. No. 249, 395 P2d 264 (Alaska
1964).

Denial of motion to suppress
evidence sustained where probable cause
existed for arresting appellant without
warrunt and evidence was taken from
him as an incident to such arrest. Maze v.
State, Op. No. 400,425 P2d 235 (Alaska
1967); Merrill v. State, Op. No. 392,
423 P2d 686 (Alaska 1967).

Where in the investigation of a rape
ease the nccused, his father and an
nccuscd accomplice were voluntarily
present ir. the prdZjc station, nnd tac
police officer learned tlirough a state-
ment of tlie accomplice that a note
written by victim was in the accused’s
possession, constitutional provisions pro-
scribing  unreasonable searches nnd
seizures did not prohibit seizure of tho
note to prevent its destruction or
removal nnd motion to suppress the
note as illegally obtained evidence wns
properly defined, Woltz, ct al. v. Slate,
Op. No. 433, 431 1'2d 502 (Alaska
1967).

Aimos CrR 52

Since order of trial court suppress-
ing evidence obtained by search would
likely result in terminating the prose-
cution and involved a controlling
question of law, review was appropriate,
State v. Stump, Op. No. 1250, 547
P2d 305 (Alaska 1976).

Search warrant need not setout con-
tents of the affidavit on which it is
issued. Kirstich v. State, Op. No. 1264,
550 P2d 796 (Alaska 1976).

Valid service of a search warrant
between the hours of 10:00 pjn. and
7:00 a.m. requires a determination by
issuing judge that the warrant may be
served at any time. State v. Shelton,
Op. No. 1311, 554 I'2d 404 (Alaska
1976).

That warrant was presented to judge
in tlie middle of the night, with affidavit
containing  requisite  showing  for
nighttime service under this rule and
requesting nn immediate search, clearly
indicates that nighttime service was
contemplated arid authorized. State v.
Shelton, Op. No. 1311, 554 P2d 404
(Alaska 1976).

A showing of probable credibility
of a confidential informant is adequate
where the affidavit alleges “that the
informant has given accurate Informa-
tion In the past." Johnson v. Stale, Op.
No. 2169, 617 ?2d 1117 (Alaska 1980).

Fact that judge met police at a
parking lot nnd tlici. .ssucd a search
warrant within just a few minutes after
an affidavit was presented to him did not
mean thnt ho failed to act in a neutral
and detached manner. Johnson v. State,
Op. No. 2169, 617 P2d 1117 (Alaska
i980).

A description of tho property to be
searched is sufficient if there is no
reasonable probability thnt tho wrong
premises will be searched. Johnson
v. Slate, Op. No. 2169. 617 P20 1117
(Alaska 1980).

Alaska ! of C Supp. No. 37 11-82
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A warrant for a nighttime search
may be issued pursuant to an affidavit
showing probable cause that at some
future time certain evidence will be at
the location set forth in the wanant.
Johnson v. State, Op. No. 2169, 617
P2d 1117 (Alaska 1980).

An explicit statement by the affiant
that lie is positive that the property
sought is at the place to be searched is
not required to validate a nighttime
search warrant. Johnson v. State, Op.
No. 2169, 617 P2d 1117 (Alaska 1980).

The word "positive” as used in this
rule means "reasonably certain”. John-
son v. State, Op. No. 2169, 617 P2d
1117 (Alaska 1980).

Written log notes suffice as a record
of the search warrant hearing in the
absence of an electronic record due to
equipment failure. Nelson v. State,
Op. No. 2350, 628 P2d 884 (Alaska
1981).

An in camera hearing is monda-
tory if the court determines that the
identity of an informant upon whose
information a search warrant was issued
need not be disclosed. Schmid v. State,
Op. No. 2126, 615 P2d 565 (Alaska
1980).

This rule requires service of an in-
ventory upon an individual who has been
the subject of a warrant for participant
electronic monitoring of conversations,
but service may be postponed for a
reasonable period of time, such period to
be governed by the exigencies estab-
lished in eacli case by the affidavit ac-
companying the state’s application for
the wurrnnt. Jones v. State, Op. No. 93,
646 P2d 243 (Alaska 1982).

Where, through the course of indict-
ment and pretrial discovery, defendant,
who had been the subject of a warrant
for participant electronic monitoring of
conversations, was given information
equivalent to that which he would have

MlaskaR of C Q. 1o, 37 182

been entitled to under this rule, trial
court’s error in failing to make pro-
vision for eventual service of inventory
as required by this rule was harmless.
Jones v. State, Op. No.93,646 P2d 243
(Alaska 1982).

Criminal Rule 38
Collateral References
Similar to Fed.

R. Crim. P. 43

3 Wright, Federal Practice and Pro-
cedure 88 721-724 (1969)

Cases

I. In General
Il. Communication llctwccn Judge
and Jury

Annos CrR 52a



mCAE NOTE

Search and Seizure: Alaska Expands Abandowne.it Excep-
tion to Fourth Amendment Warrant Requirement—Stale v. Salit,
613 P.2d 245 (1980)—In State v. Salit,1the Alaska Supreme Court
undertook a complex fourth amendment analysis of the search of
defendant Salk’s “carry-on” luggage. In order to assess the de-
fendant’s motion to suppress, the court considered the “adminis-
trative search,” “consent,” and “abandonment” exceptions to the
fourth amendment warrant requirement. While the court settled
on the Ir.it exception, the supporting arguments were inadequate.
Consequently, the opinion’s summary treav.ent results in an ex-
pansion of the abandonment doctrine.

Salit presented a handbag and a garment bag for x-ray exam-
ination before boarding a plane departing from Anchorage Inter-
national Airport. The garment bag passed through without
incident; however, the handbag was too dense to be x-rayed. De-
fendant granted permission for a hand search of the handbag.
The security employee who conducted the hand search thought
there were narcotics-related items in the handbag,2 so he notilied
airport security. The airport security officer asked Salit to come
with him and began to escort Salit to the first aid room,3when the
officer noticed a garment bag lying over a chair. All the other
passengers had left the area. When questioned, Salit denied that
the bag belonged to him. The officer opened the side compart-
ment of the garment bag and discovered a plastic bag containing a
white substance. The search was discontinued. Salit was escorted
to the first aid iocm where lie was advi.ed of his Miranda* righ's.

At this point, a further handbag search revealed a large
amount of cash and drug paraphernalia. The defendant was ar-
rested after tests revealed that the plastic bag contained cocaine.
Subsequently, Salit consented to a search of the garment bag and
signed a written waiver form. At the jail. Salit threw away a paper
bag which identified his hotel. This led police to the hotel. After
an initial view of Salit’s hotel room by an officer and the hotel

1 Slate v. Slit, 613 P.2d 245 (Alaska 1"190).

2. The handbag contained several small ampules, n hand-rolled cigarc.tc, a small
pipe, n ligter, a butane torch, one razor and oilier seemingly drug-related paraphernalia.
Id. l24/ n.2

3. Tiit- defendant had been frisked prior to this lime. Id. at 248 n.3.

4. Miranda v. Arizona, 384 U.S. 436 (1966).
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manager, a search warrant was obtained. The subsequent room
search yielded mere contraband.

The defendant moved to suppress (1) the contents of the
handbag; (2) the fruits of the garment bag search (the cocaine);
(3) admissions made to police officers; and (4) the fruits of the
hotel room search.5

The Superior Court, Third District, ruled in favor of defend-
ant’s motion because the garment bag search did not fit within any
of the exceptions6 to the fourth amendment warrant requirement.7
in addition, the court suppressed the results of the hotel room
acurch under the "fruits of the poisonous tree” doctrine since this
search stemmed from Salit’s illegal arrest.8

W hile the Alaska Supreme Court was presented with four is-
suer.. the fourth issue was decisive.9 The court considered
(1) whether searching the garment bug was justified under general
administrative search rationale; (2) if searching the garment bag
was justified by defendant’s submitting the bag to be x-rayed and
whether this implied defendant’s consent to having the bag
opened and searched; (3) whether asking defendant if he owned
the garment bag constituted “custodial interrogation” so as to re-
quire that he be given Miranda warnings; and (4) whether open-
ing the garment bag was justified by a belief that the bag was
abandoned, and thus did not violate Salit’s “reasonable expecta-
tion of privacy.” 10

At the outset, the Alaska Supreme Court determined that the
contents of the handbag could not establish the requisite probable
cause for arrest. The incriminating evidence which could justify
the arrest resulted from the garment bag search. Thus, the over-
riding issue was whether the search of the garment bag came
within an exception to the search warrant requirement of the

5. 613 I'2d al 245. 248.49.

6. ld. at 249. The lower court held that there were no "exigent circumstances" be-
cause ihe bag was in the possession of the police. In addition, "abandonment" was inappli-
cable due to the lack of defendant's "free and voluntary selection to forego ownership."

7. The right of the people to be. secure in their persons, houses, papers and ef-

fects, against unreasonable searches and seizures, shall not be viol. ted, and no

warrants shall issue, but upon probable cause, supported by oath or affirmation,

and particularly describing the p' ice to be searched, nnd the persons or things to
be seized.

U.S. Const, amend. IV.

8. In Silvcrihome Lumber Co. v. United States, 251 U.S. '85, 392 (1920) the court
enunciated the "fruits of the poisonous tree" doctrine, Evidence illegally obtained shall not
b: used even for the purpose of gaining other evidence. Once the original evidence, the
"tree," is shown to have been unlawfully obtained, all evidence stemming front it, the
"fruit," is equally unusable.

9. The fourth issue was decisive because the court based its holding on this excep-
tion. 611 P.2d at 255-59.

10. Katz v. United States. 3S9 U.S. 347 (1967).
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fourth amendment. il

The Alaska Supreme Court held that the search of the gar-
ment bag was notjustified under the administrative search ration-
ale12 of the Air Transportation Security Act of 1974,13 and that
Salit did not consent to the search. In addition, the questioning of
the defendant as to whether he owned the garment bag was con-
sidered not to be “custodial interrogation.” M Finally, the court
concluded that the officer was justified in believing that the gar-
ment bag was abandoned and that the search was not, therefore,
unconstitutional.’5 A brief analysis of the other holdings will
demonstrate the importance of the abandonment theory.

Airport screening searches under the Air Transportation Se-
curity Act fall within the administrative search exception of the
warrant requirement.l The only legitimate purpose of this
screening program is to prevent weapons, including explosives,
from being brought into boarding areas and onto planes for hi-
jacking purposes. As stated in Terry v. Ohio, 17 screening under a
search warrant exception cannot be for purposes of uncovering
crime; rather, “the scope of the search must be strictly tied to and
justified by the circumstances which rendered its initiation
permissible.” 18

The Salit court held that a search of the contents of the gar-
ment bag “in an effort to discover drugs was certainly not author-
ized under [the airport search] exception to the warrant
requirement.” 19 Nor was the search justified by an “exigency”20
since the search hy the x-ray machine had not revealed weapons
or explosives.

Another exception to the warrant requirement is consent to
the search.2l The prosecution argued that the defendant con-
sented to the search by handing the garment. bag to the security
employee, heeause posted notices informed airline passengers that

Erickson v. State, 507 P.2d 508. 514-15 (Alaska 1973).

613 P.2d at 253.

49 U.S.C. 881356, 1357 and 1516.

613 t."dat 257.

Id. at 258.

. See Colonnade Catering Corp. v. United States. 397 U.S. 72 (1970); United States
v. Davis, 4S2 I:.2d 893 (9th Cir. 1973); Woods & Rohde. Inc. v. State Dep *tof Labor, 565
I.2d 138 (Alaska 1977); and Alaska Const, art. 1, &14 for support of the administrative
search exception to the v (rant requirement.

17. 392 U.S. 1(Ir,.).

18. Id. at 19.

19. 613 P.2d at 252.

2. There may he exigent circumstances which justify dispensing with the fourth
amendment warrant requirement. These circumstances may include preventing the immi —
nent destruction of evidence or preventing harm to persons. Cupp v. Murphy, 412 U.S. 291
(1973); United States v. Costa, 356 I\ Supp. 606 (D.C.D.C. 1973), tiff'd, 479 1-\2d 921.

21. Erickson v. State, 507 P.2d nt 515.

BHEBRE
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their bags might be opened. The court reasoned, however, that
“hijacking searches” were not tantamount to consent searches.
The court cited approvingly the principle in Erickson v. State that
“consent to a search, in order to be voluntary, must be unequivo-
cal, specific, and intelligently given, uncontaminatcd by any du-
ress or coercion, and is not lightly to be inferred.”22 The
defendant did not expressly consent to the search of the garment
bag within the confines of the aforemen' ned standard. The
Alaska Supreme Court reasoned that “the mere fact that persons
are on notice that they may he searched cannot ... be the basis
for implying consent . . . .”23 Although defendant impliedly
consented to having his bag x-rayed based on the posted notices,
he did not consent to having the bag opened and searched.

As noted earlier, when Salit was asked if he owned the car-
ment bag he had not been given a Miranda warning, if the ques-
tion constituted “custodial interrogation,” the defendant was
entitled to the warnmgs.24 Any statement obtained in violation of
the Miranda rule> would be inadmissible as prosecution
evidence.25

W hether or not there was “custodial interrogation” is a close
question. At the time of questioning the defendant was in a public
area, and had not been arrested and was not told that he could not
leave. In addition, the posted signs indicated that inspection
could be refused. According to the court, the officer had “merely
requested Salit to accompany him to the first aid room.”26 How-
ever, at the time of the questioning, defendant was surrounded by
many officers.

Assessing the situation, the court adopted an objective “rea-
sonable person” test—would a reasonable pt.son think he was in
custody—and rejected a subjective test based on the thoughts of
the officer or the defendant.27 Unfortunately, the court failed to
apply this test.2< Instead the court legitimized the questioning

2. 1:1. (iptoting Rosenthal v. Henderson, 389 F.2d 514 (fith Cir. 1958)).

23. 613 F2d in 254.

21. Although Miranda, supra note 4, is normally thought of us protecting the fifth
nmenJment right against self-incrimination, it also plays an important role in fourth
amendment analysis. Specifically, ithas been held that Miranda warnings will not baptize
a fourth amendment violation. The Miranda warnings cannot "purge the taint” of it fouith
amendment violation. Dunaway v. New York, 442 U.S. 2fi> (1979); nnd 1Jrown v. Hlinois.
422 U.S. 593 (1375).

2. 384 U.S. at 177.

26. 613 P.2d ai 257.

27. Hunter v. Slate, 590 P.2d 883 (Alaska 1979); Oicgon v. Malhiason, 429 U.S. 492
977).

28. Perhaps applying this ""reasonable person™ test is itelfumeasonablc A reason—
able person, not in possession or contraband, would not have any reason to believe (or Icar)
he is in custody under similar circumstances.
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based on an exception to Mirania “General on-the-scene ques-
tioning as to facts surrounding a crime or other general question-
ing of citizens in the fact-finding process is not affected by our
holding.”29 Admittedly, it was logical for the officer to make the
inquiry so that defendant could take the bag with him to the first
aid room. However, the court overlooked the coerci\' ..cmos-
phere created by the officers’ presence and his demand that de-
fendant accompany him to the first aid room.30 Under the totality
of these circumstances, whether a reasonable person would feel
free to leave and break off police questioning was an issue inade-
quately addressed.31

Since the administrative search and implied consent ratio-
nales failed to justify the search, the court premised the legality of
the garment buz search on the “abandonment” cxcemion to the
fourth up.eudme<-'. As otic commentator has .noted,’- the signif:-
c”'.ce of “abandonment” ia the law of search and seizure is that
the protection of the fourth amendment docs not extend to aban-
doned property. Thus, when one abandons property, he is said to
terminate his right of privacy in it, and may not later complain
about its subsequent seizure and use as evidence against him. In
short, the theory of abandonment is that no issue of search is
presented m such a situation, and tlie property so abandoned may
be seized without probable cause.

The Alaska Supreme Court correctly staled that the real test
is whether the defendant relinquished possession of Ac garment
bag under circumstances indicating that he retained no justified
expectation of privacy in the object.33 While it is clearly estab-
lished that abandoned property may normally be obtained and
used for evidentiary purposes, this is no' so if the abandonment
was coerced by unlawful po’ic *action.34

Here, the Alaska Supreme Court reasoned that Salit’s deny-
ing ownership of the garment bug, at a time -vh.r. the other pas-
scngt - had left, justified the officer in treating the bag as
abandoned. Furthermore, the court stated that Salit was not co-

29. Miranda v. Arizona, 354 U.S. 436 (1966).

30. 613 P.2d nt 257. The ol.icor had an intent not to allow dcfenclanlto leave. 1d. at
n.36.

31. Id. ut 258. The court stales that Uerenila.itwas not ted to believe that ifhe admit—
ted ownership the bag would autorndually he searched. Yet, the court by focusing on
whsi defendant was "led to believe" contradicts itsown legal philosophy which rejected the
subjective test iu favor of an objective "reasonable person” icst. The inconsistency illus—
trates the court™s inadequate resolution of *his issue.

32. Mascolo, The Rale o fAbandanme:. lathe | aw o fSearch end Seizure: An Applica-
tion c f Misdirected Emphasis, 20 Biiffai.o ItrV. 399, 40t."-01 (1971).

33. W, LAFAVIL, SKAKCIT AND SItIZUHIt S 2.<i(P) lit 38119 (1978).

34 Id. nt 372.



248 UCLA-ALASKA LAVIREVIEW  [vol. 10:243

creed when asked about hL ownership of the garment bag. Thus,
the court held that the opening of the garment bag did not violate
Salit’s reasonable expectation of privacy. ihe court concluded,
there were ample grounds for the arrest resulting from the search
of the abandoned garment bag and, therefore, the evidence ob-
tained from the airport search should not have been suppressed.

In order to determine the applicability of the abandonment
exception, the following circumstances surrounding the act of
abandonment must be assessed:3 the nature of the locale where
the abandonment takes place; the behavior pattern tffithe individ-
ual: and most importantly for th? instant case, the propriety of the
retrieving or seizing officer’s conduct both prior to and at the mo-
ment of abandons 'nt.

It a defonoam. :. response to the lawful presence of law en-
forcement officers, abandons property in an area lying outside the
protection of the fourth amendment, no issue of unreasonable
search or seizure is presented.36 Further, if the individual aban-
dons ihe property out of any consciousness of guilt, or because of
fear of potential arrest, it will be reasonable for a police officer to
retrieve the property.37 However, if there is improper police con-
duct the abandonment theory is inapplicable.38

Salit abandoned the property in public at an airport, and
clearly relinquished any continued expectation of privacy in it
He did not release possession with any intent to retain owcrnship
cf the bag. As noted above, if the defendant divested himself of
the bag due to fear of arrest it was reasonable for the officer to
retrieve tlie property. Thus, the pivotal “circumstance” was the
conduct of the officers.

While the officer’s presence was certainly legitimate,39 his ac-
tivity was subject to scrutiny. Certainly there is coercion inherent
when an officer encourages an individual into abandoning his
property. Yet, there is no constitutionally significant distinction
between an unreasonable search and seizure and official harass-
ment, which prompts a suspect to reveal evidence which would
otherwise be unobtainable. In short, the police may not do indi-
rectly what is denied to them directly. In either event, they would
be engaging in conduct equally unreasonable under the fourth

35. Mascolo, supra note 3., al 404. Since the court did not elaborate on its"abandon—
ment" bolding, perhaps an analysis of the “circumstance;." will icvcal a rationale for the
decision.

3. Fletcher v. Wninwrighl, 309 F.2d 62, 61 (5th Cir. 1968)

37. United Stales v. Marlin, 386 F.2d 213, 215 (3rd Cir. 197).

38. Mascolo, supra note 32, at 419.

39. See Air Transportation Security Act of 1974, supra note 13.
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amendment.40

Before the Salit court could properly find abandonment it
had to consider the issue of waiver of a basic constitutional protec-
tion. The waiver required the voluntary relinquishment of a
known right.4l As Justice Goldberg cautioned in his dissent in
United States v. Colbert?1 “A coerced lie cannot effect an aban-
donment. ... To say that defendants knew they were waiving a
constitutional right when they uttered these meaningless lies
under the threat of imminent discovery is a fiction, pure and sim-
ple. This was not a case of physical abandonment . . . .” This
reasoning scorns particularly applicable to the pre.-cnt case.

Assuming that a “reasonable person” standard is viable, as
the opinion suggests, the court should have considered the objec-
tive circumstances surrounding the arrest. From the facts, as re-
ported by the court, the atmosphere at the moment defendant
relinquished the bag was seemingly coercive.44 Numerous secur-
ity personnel were present. The defendant was detained exten-
sively. He had not been given his Miranda rights. The defendant
was asked to go to a more enclosed locale. A “reasonable person”
would have been confused and intimidated. Thus, the question
remains unanswered ns to whether defendant’s state of mind per-
mitted the requisite voluntariness.

Conclusion

In the final analysis, the Alaska Sup erne Court has c:;~ d
out a wider interpretation of the abandonment exception to the
fourth amendment warrant requirement. It is apparent that police
misconduct must be substantial before the Alaska Supreme Court
will find an infringement of the fourth amendment. For the de-
fense attorney in Alaska, the burden of proof with respect to t. -
abandonment doctrine has been increased.

Jeffrey Il. Silberman

. Mascolo, Jupr,i nolo 32, at 119.

Johnson V. Zcibst, 304 U.S. 458, 464 (1935).
474 F.a 1 174, 133 (5th Cir. 1973).

613 I’.2d at 247-43.
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Evidence Rules 412

Rule 412. Evidence |Illegally O btained.

Evidence illegally obtained shall not be used over proper
objection by the defendant in a criminal prosecution for any
purpose except:

(1) a statement illegally obtained in violation of the
right to warnings under Miranda. i> Arizona, 384 U.S. 436
(1956), may be used in a prosecution for perjury if the state-
ment is relevant to the issue of guilt or innocence and if the
prosecution shows that the statement was otherwise volun-
tary and not coerced; and

(2) other evidence illegally obtained may be admitted in
a prosecution for perjury if it is relevant to issue of guilt or
innocence and if the prosecution shows that the evidence was
not obtained in substantial violation of rights. (Added by Su-
preme Court Order 364 effective August 1,1979)
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405-412

Op. No. 2356, 623 I'2d 570 (Alaska
1981).

The admission of evidence proscribed
by this rule is harmless error if the
evidence does not have a substantial
influence on the jury’s verdict. Fields
v. State, Op. No. 2360. 629 P2d 46
(Alaska 1931).

When a defendant through testimony
places his intent in issue, evidence of
similar assaults previously committed
against other women by defendant is
admissible upon the issue of intent.
Davis v. State, Op. No. 23,035 P2d481
(Alaska 1981).

In negligence action against water-
bed manufacturer, it was error to allow
testimony  concerning  post-accident
conduct of manufacturer in not recall-
ing the product or issuing a warning.
Amer. Nat. Watemmttress Corp. v. Man-
ville, Op. No. 2477, 642 P2d 1330
(Alaska 1982).

Trial court did not ctr in refusing
to sever assault charge, arising from an
incident which took place on September
19, 1977, from murder charge based on
an incident which r currcd six days
later, since defendant’s actions could be
viewed as a continuing course of conduct
and since the assault charge would have
been admissible in the murder trial to
prove criminal iutc.it or motive or to
show a common scheme or plan eve-i if
the charges had beta severed. Davidson
v. State, Op. No. 78. 642 P2d 1383.
(Alaska 1982).

Evidence Rule 405

When hearsay evidence has been
presented to a grand jury, character
evidence concerning the hearr-'y declar-
ant’s credibility is permissible lo the
same extent to which it would be
permissible at trial had the declarant's
character been challenged. Putnam v.
?&te, Op. No. 2251,629 P2d 35 (Alaska

Annos ER 4

ANNOTATIONS

In negligence action against water-
bed manufacturer, it was error to allow
testimony  concerning  post-accident
conduct of manufacturer in not recall-
ing the product or issu ig a warning.
Amer. Nat. Watcrmattress Corp. v. Mnn-
ville, Op. No. 2477, 642 P2d 1330
(Alaska 1982).

Evidence Rule 407

The evidenciary rule precluding
admission of post-injury accidents or
design changes toward proof of negli-
gence is inapplicable in products liabil-
ity cases based on strict liability. Cater-
pillar Tractor Co. v. Beck, Op. No. 2304,
624 P2d 790 (Alaska 1981).

Evidence Rule 412

Where arrest is lawful, fact that
arresting officer uses excessive force does
not make the evidence obtained as a
result of the arrest the product of

egality. Martin v. State, Op. No.
.298, 623 P2d 1225 (Alaska 1981).

Illegally seized evidence may he
considered iu fashioning a sentence when
the illegally seized evidence is reliable,
when the police conduct involved in
obtaining the evidence docs not shock
the conscience of the court, and when it
"s clear that tuc evidence was not
obtained for purposes of influencing
the sentencing judge. Elson v. State.
Op. No. 40, 633 I'2d 292 (Alaska
1981).

The traditional requirement of stand-
ing has not been abrogated in search
and seizure cases hy adoption of this
rule. G.It. v. State, Op. No. 61,638 P2d
191 (Alaska 1981).

Defendant did not have standing to
argue that his confession shuunl be
suppressed on the ground that ilavas the
product of an illegal arrest and detention

MlegkaRol C yp. No. B 72



ALASKA RULLS

of liis companion. G.R. v. State, Op. No.
61,638 P2d 191 (Alaska 19S1)

Defendant had no standing to object
to police officers’ contact with his build-
ing manager and no right to seek
suppression cf the evidence derived front
her esen it' the contact was the result of
a trespassory entrance into the apart-
ment building. Hubert v. State, Op. No.
62,638 P2d 677 (Alaska 1981).

Defer.dan: had standing to contest
tii< iileec! arrest of codefendant which
led to defendant’s confession. Unger v.
State. Op. No. 65, 640 P2d 151 (Alaska
1982).

This rule, which permits evidence
illegally ohtained to be used under cer-
tain circumstances in perjury prosecu-
tions, applies to such evidence tegardle s
of the basis for determining that it was
illegally obtained. Wortham v. State, Op.
No. 69, 641 P2d 223 (Alaska 1982).

S>"-;.srtssion of illegally obtained
cvid.ace in defendant’s cocaine pro-
secution was not res judicata nor did
it collaterally estop the state from using
the evidence in defendant's subsequent
perjury prosecution where there was no
suggestion that this rule svas considered
at the first suppression hearing. Wortham
v. State, Op. No. 69 641 P2d 223
(Alaska 1982).

Evidence Rule 503

Defendant was a "client" within the
meaning of the attorney-client privilege
when she communicated with an
employee of a law firm in order to ob-
tain legal advice, notwithstanding that
the ljsv firm had not yet accepted her
case and that only raw facts, not legal
points, were discussed Amer. Nat,
Whntcrmattrcss Corp. v. Manvillo, Op.
No. 2477., 642 P2d 1330 (Alaska 1982).

Alaska R ofC.Supp. No. 37 11-8

OF EVIDENCE 503-601

Where defendant forcibly entered

his wife’s residence without permis-
sion and shot her boyfriend in her
presence, wife’s testimony against

defendant was permissible under the
“necessity" or  '’crimes-against-tiic-
other” exception to the privilege against
adverse spousal testimony. Locsch w.
State, Op. No. 2202, 620 P2d 646
(Ala'ka 1980).

When there is conclusive evidence
that a marriage is in fact destroyed, the
trial court ntay properly rule that the
slate’s interest in a spouse’s testimony

outweighs the defendant spouse’s
interest in suppressing it. Locsch w.
State, Op. No. 2202, 620 P2d 646

(Alaska 1980).

Trial court correctly dispensed with
the spousal testimonial immunity
privilege where defendant married on the
eve of trial and had a strong motivation
to prevent the testimony of the women
lie married. Osborne v. State, Op. No.

2291, 623 I'2d 784 (Alaska 1981).
Evidence Rule 512
Trial courts are not obliged, sua

sponte, to give m instruction petru-
ing to tnc accused’s failure to testily.
Tugatuk v. State, Op. No. 2322, 626
P2d 95 (Alaska 1981).

Once a child’s competency to testify
lias been determined, any inconsistency
should go to the weight of his testimony,
and not its admhsihility. Sevier v. State,
Op. No 2134, 614 I*2d 791 (Alaska
1980).

Before permitting a young child to

testify, the trial judge must ascertain
that the child is capable ol rec .iving just

Annos ER 5



Evidence Rules Commentary 412

Rule 412. Evidence lllegally O btained.

Although illegally obtained evidence may be highly proba-
tive, 'his rule recognizes that such evidence must generally be
excluded in order to breathe life into constitutional guarantees
and to remove incentives for govei'nmental intrusion into pro-
tected areas. While these rules of evidence generally do not
incorporate constitutional doctrine, Rule 412 will go beyond
what federal constitutional decisions require in protecting the
rights of those accused of crime. Thus, for example, in Harris
v. New York, -101 U.S. 222, 28 L.Ed.2d 1 (1971), the United
States Supreme Ci.urt approved tin. use of statements obtained
in violation of Miranda v. Arizona, 38*1 U.S. 436, 16 L.Ed.2d
694 (1966), for impeachment purposes but not as part of the
prosecutor’s casc-in-chief. Wohler v. United Slates, 347 U.S.
62, 9S L.Ed. 503 (1954), sanctioned the introduction of testi-
mony on illegally seized heroin to rebut the defendant’s denial
of prior drug possession. Rule 412 would forbid such uses as
long as proper objection is made by the defendant. This last
proviso ia a change from Criminal Rule 20(g).

This ban on the use of both testimonial and physical evi-
dence for impeachment purposes should not amount to a sig-
nificant incentive for defendants to commit perjury. The pros-
ecution will still be vible to cross-examine the defendant on his
claims, if it believes in good faith that the defendant’s testi-
mony is false. And, as discussed below, some otherwise inad-
missible evidence will still be permitted in perjury prosecu-
tions.

Rule 412 also does nm bar the use as impeachment evidence
of statements made by a dcUndant who testifies o:i a prelim-
inary question of fact a? permitted by Rule 104(d). If tho pre-
liminary question of fact involves a constitutional nuc-stion.
the argument could bo made ibat a ruling favorable to tlie de-
fendant renders any statements made during the preliminary
hearing “fruit of the poisonous tree" and therefore inadmis-
sible. Cf. Harrison v. United States, 392 U.S. 219 (1968) (use
of evidence in cnse-in-clilef). lluL see People v. Sturgis, 317
N.E.2d 545 (111 1974), cert, denied, 420 U.S. 936. 43 LJ2d.2d
412 (1975). Sec also United Stales v. Kalian, 41.5 U.S. 239, 39
L.Ed.2;! 297 (1974); United Slates v. Mandujano, 425 U.S.

AliuiUa R ol'C I:*SO EKO 103
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504, 534, 48 L.Ed.2d 212, 277 (1976) (Brennan, J., concurring
in the judgment). Where the defendant is successful in sup-
pressing evidence the underlying constitutional right is pro-
tected. It seems an extravagant extension of constitutional
protection to permit one version of facts from the defendant’s
mouth to keep evidence from a tribunal and to permit the de-
fendant to offer another version at trial. If the motion to sup-
press is unsuccessful, t' crc is even less reason to refrain, from
using the defendant's statements in support of the motion as
impeachment evidence. The decision to take the oath rnd testi-
fy is attenuation enough to remove the taint of the initial ille-
gality. The record of the statements, the advice of counsel, and
the oat!', together remove many of tlie problems associated
with Harrisv. New York, supra.

In perjury prosecutions, the government's interest in con-
victing guilty defendants and the extreme difficulty of obtain-
ing reliable evidence warrant controlled use of illegally ob-
tained evidence. Hence Rule 412 contains two narrow excep-
tions to the blanket prohibition on the use of illegally obtained
evidence properly objected to.

The first exception governs statements obtained in violation
of the right to warnings under Miranda, if the statement
whose admission is sought is relevant to the issue of guilt or
innocence and shown tc be otherwise voluntary and not co-
erced. The latter limitation, meant to guarantee the state-
ment's reliability, is derived from Harris v. New York, sivpru,
where the U.S. Supreme Court observed, "Petitioner makes
no claim that the statements made to tho police were coerced
or involuntary.” 101 U.S. at 224,28 L.Ed.2d at 4.

The second exception governs evidence obtained in violation
of the fourth amendment and/or its Alaska counterpart, ar-
ticle T, section 14. Again a limitation is imposed: the evidence
must be relevant to the issue of guilt or innocence, and must
not have been obtained "in substantial violation of rights."”
This limitation is not imposed to ensure reliability of t'.ie evi-
dence, but rather recognizes that judicial integrity requires
the exclusion of evidence! for all purposes if the police miscon-
duct involved in obtained it was flagrant. The concept of a
"substantial violation of rights" is necessarily flexible, and

EUO 101 Alaska U ol"C C/SO
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whether or not such a violation occurred will depend on the
facts of each case. The simple reference to "rights” is intend-
ed to emphasize that this section has no bearing on the law
of standing in search and seizure rases.

Alaska ItofC C/80
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[414 US 338]
UNITED STATES, Petitioner,

\'
JOHN P. CALANDRA

414 US 338, 38 L Ed 2d 561, 04 S Ct 613
[No: 72-734]
Argued October 11, 1973. Decided January 8t 1974.
SUMMARY

A federal grand jury, investigating illegal loansharking activities, sub-
poenaed a witness to ask him questions br.;.ed on evidence that had been
seized by government agents during a search of the witness’ place of
business under a warrant issued in connection with an investigation of
suspected illegal gambling operations. After the witness refused to
testify on Fifth Amendment grounds, the government requested the
United States District Court for the Northern District of Ohio, Eastern
Division, to grant the witness immunity, but the witness sought suppres-
sion and return of the seized evidence as having been obtained through
an illegal search and seizure. The District Court found for the witness
(332 F Supp 737), and the United States Court of Appeals for the Sixth
Circuit affirmed, holding that the Fourth Amendment exclusionary rule,
under which illegally obtained evidence, nnd the fruits of such evidence,
cannot be used in a criminal proceeding against the victim of an illegal
. »arch and seizure, was properly invoked by the witness to bar questioning

based on evidence obtained in the unlawful search and seizure (465 F2d
1218).e

On certiorari, the United States Supreme Court reversed. In an opinion
by Powell, J., expressing the view of six members of the court, it wns
held that a grand jury witness could not refuse to answer questions on
the ground that they were based on evidence obtained from an unlawful
search and seizure, -ince (1) thj Fourth Amendment exclusionary rule,
which was a judicially-created remedy to safeguard Fourth Amendment
rights by deterring unlawful police misconduct, rather than a personal
constitutional right of ti e party aggrieved, was not applicable to grand
jury proceedings, (2) to extend the exclusionary rule to grand jury
proceedings would unduly interfere with the effective and expeditious
discharge of the grand jury’s duties, and would achieve only a speculative
and minimal advance of the rule’s purpose of deterring police misconduct,
and (3) grand jury questions based on evidence obtained from an illegal

Briefs of Counsel, p 828, infra.
[38 L Ed 2d)—36



562 U. S. SUPREME COURT REPORTS 38 L Ed 2d

search and seizure did not themselves constitute fresh and independent
violations of the witness' Fourth Amendment rights.

Brennan, J., joined by Douglas and M arshall, JJ., dissented, ex-
pressing the view that (1) application of the Fourth Amendmeut ex-
clusionary rule should not depend solely on whether its invocation in a
particular type of proceeding would significantly further the goal of
deterrence of police misconduct, since the vital functions of the rule were
to provide an enforcement tool giving content and meaning to the Fourth
Amendment's guarantees, and to insure that the judiciary avoided even
the slightest appearance of sanctioning illegal government conduct, and
(2) thus, the rule should be considered applicable to grand jury pro-
ceedings.

HEADNOTES
Classified to U. S. Supreme Court Digest, Annotated

Grand Jury 8 6 — examination of wit-
ness nlawfui search nnd
seizure

1. A witnesb summoned to appear
and testify before a grand jury may
not refuse to answer questions on the
ground that they are based on evidence

obtained from an unlawful search and
— seizure,
Grand Jury §1 responsibilities
2. The grand jury’s responsibilities
include both the determination wheth-
er there is probable cause to believe a

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES
29 Am Jur 2d, Evidence §88408—127; 38 Am Jur 2d, G.and
Jury 8837, 38

11 Am Jur P1 & PR Forms (Rev ed), Federal Criminal Pro-
cedure, Forms 112,114; 22 Am Jur P1 & Pr Forms (Rev
ed), Snatches and Seizures, Forms 71-75

5 Am Jur Trials 331, Excluding lllegally Obtained Evidence
US L Ed Digest, Evidence §681; Grand Jury 88§ 4-6
ALR Dj” sts, Evidence 88 983, 984; Grand Jury §4

L Ed Index to Annos, Grand Jury; Search and Seizure
ALR Quick Index, Grand Jury; Search and Seizure
Federal Quick Index, Grand Jury; Search and Seizure

ANNOTATION REFERENCES

Adcquncy, under Federal Constitu-
tion, of immunity granted in lieu of
privilege ngninst self-incrimination.
32 L Ed 2d 869.

Admissibility of evidence obtained
by illegal search and soizuio. 6 L Ed
2d 1544; 81 ALR2d 959.

Competency or sufficiency of cvi-
donee before grnnd jury as affecting

validity of indictment or conviction in
federal court. 100 L Ed 401.

"Fruit of tho poisonous tree" doc-
trino excluding evidence derived from
information gained in illegal search,
43 ALR3d 385.

Privilege against self-incrimination
ns to testimony before grand jury. 38
ALR2d 225.
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414 US 338, 38 L Ed
crime has been committed and the
protection of citizens against unfound-
ed criminal prosecutions.

Grand Jury 884, 5— scope of inquiry

3. The grand jury may determine
alone the course of its inquiry, and
may compel the production of evidence
or the testimony of witnesses as it
considers appropriate; its operation
generally is unrestrained by the
technical procedural and evidentiary
rules governing the conduct of crim-
inal trialB.

Grand Jury §4 — scope of inquiry

4. A grand jury is a grand inquest,
a body with powers of investigation
and inquisition, the scone of whose
inquiries is not to be limited by doubts
whether any particular individual will
be found properly subject to an ac-
cusation of crime.

Grand Jury §4 — nature of proceed-
ings

2d 5GL 94 S Ct 613

pel persons to appear and testify be-
fore a grand jury.

Witnesses § 1 — duty to testify

9. The duty to testify is a basic ob-
ligation that every citizen owes his
government.

Grand Jury 8 6 — witnesses — inter-
ference with inquiry — objections
10. A witness may not interfere with
the course of the grand jury's inquiry;
he is not entitled to urge objections
of incompetency or irrelevancy, such
as a party might raise, for such is no
concern of his; nor is he entitled to
challenge the authority of the court or
the grand jury, or to set limits to the
investigation that the grand jury maj
conduct.

Grand Jury 884, 5 — subpoena pewer
— court enforcement

11. The grand jury’s subpoena pow-

er is not unlimited; the grand jury

must rely on the court to compel pro-

o. A grand jury proceeding is notduction oi! boohs, papers, documents,

an adversary hearing in which the
guilt or innocence of the accused is
ndjudicntcd; rather, it is an ex parte
investigation to determine whether a
crime has been committed and wheth-
er criminal proceedings should be in-
stituted against any person.

Grand Jury 8§84 — investigative power

6. The grand jury’o investigative
power must be broad if its public re-
sponsibility is adequately to be dis-
charged.

Indictment, Information nnd Com-
plaint §98 — validity — evidence
before grand jury

7. The validity of an indictment is
not aifcctcd by the character of the
evidence considered by the grand jury;
an indictment vnlid on its fnco is not
subject to chnllcngo on the ground
that tlie grand jury acted on the basis
of inadequate or incompetent evidence,
or even on the basis of information
obtained in violation of a defendant’s

Fifth Amendment privilege against

self-incrimination.

Grand Jury 85— witnesses — fcdernl
court’s power
8. Afederal court has power to com-

nnd the testimony of witnesses, and
tlio court may quash or modify a sub-
poena on motion if compliance would
be "unreasonable or oppressive" under
Rule 17(c) of the Fcdernl Rules of
Criminal Procedure.

Grand Jury 84 — consideration of in-
competent evidence
12. The grand jury mny consider
incompetent evidence, but it may not
itself violate a valid privilege, whether
established by the Constitution, stat-
utes, or the common law.

Witnesses 8874, 79 — self-incrimina-
tion — grand jury proceedings —
immunity

13. The grand jury may not force

a witness to answer questions in

violation of the Fifth Amendment

guarantee against self-incrimination;

rather, tlie grand jury may override a

Fifth Amendment claim only if the

witness is granted immunity co-cxtcn-

sive with the privilege ngainsi sclf-
incriminntion.

Witnesses 874 — r.elf-incriminnMon
— grand jury proceedings — pro-
duction of books and papers

14. A grand iur.v may not compel a



564 U. S. SUPREME COURT REPORTS 38L Ed 2d

person to produce books and papers
that would incriminate him.

Grand Jury §4 — subpoena power —
Fourth Amendment

15. The grand jury is without pow-
er to invade a legitimate privacy in-
terest protected by the Fourth
Amendment; a grand jury’s subpoena
duces tecum will be disallowed if it
is far too sweeping in its terms to be
regarded as reasonable under the
Fourth Amendment; judicial supervi-
sion is properly exercised in such
cases to prevent the wrong before it
occurs.

Evidence §681 — obtained by illegal
search and seizure — fruits of
evidence

16. The prohibition of the exclu-
sionary rule of the Fourth Amend-
ment, under which evidence obtained
in violation of the Fourth Amendment
cannot be used in a criminal proceed-
ing against the victim of the illegal
search and seizure, applies also to the
fruits of the illegally seized evidence.

Evidence 8681 — illegally obtained
evidence — exclusionary rule

17. The prime purpose of the exclu-
sionary rule of the Fourth Amendment
—under which evidence obtained in
violation of the Fourth Amendment,
and the fruits of such evidence, can-
not be used in a criminal proceeding
against the victim of the illegal search
and seizure—is to deter future unlaw-
ful police conduct nnd thereby effec-
tuate the guarnntcc of the Fourth
Amendment against unreasonable
searches and seizures; tho purpose of
tho exclusionary rule is not to redress
the injury to tho privacy of the search
victim.

Evidence 8681 — illcgnlly obtained
evidence — exclusionary rule

18. The rule which excludes from
admission in a criminal trial evidence,
nnd its fruits, obtained in violation of
the prohibition of the Fourth Amend-
ment against unreasonable search and
seizure is calculated to prevent, not
repair; its purpose is to deter—to
compel respect for the constitutional

guarantee in the only effective avail-

able way—hby removing the incentive
to disregard it.

Evidence 8681 — illegally obtained
evidence — exclusionary rule

19. The exclusionary rule of the
Fourth Amendment—under which evi-
dence obtained in violation of the
Fourth Amendment, and the fruits of
such evidence, cannot be used in a
criminal proceeding against the victim
of the illegal search and seizure—is a
judicially-created remedy designed to
safeguard Fourth Amendment rights
generally through its deterrent effect,
rather than a personal constitutional
right of the party aggrieved.

Evidence 8681; Search and Seizure
833 — illegally obtnined evidence
— standing to assert exclusionary
rule

20. Rule 41(c) of tho Federal Rules
of Criminal Procedure, which provides
that a person aggrieved by nn unlaw-
ful search and seizure may move for
return of the property unlawfully
seized and suppression of its use ns
evidence, does not constitute nn ex-
pansion of the exclusionary rule of the
Fourth Amendment, and is no broader
+hnn the constitutional rule concern-

ing standing to invoke the exclu-
sionnry rule.

Grand Jury s 6 — illegally obtained
evidence — witness’ stnnding to
assert exclusionary rule

21. The government’s offer of im-
munity under 18 USCS § 2514 to a fed-
ornl grnnd jury witness who invoked
his Fifth Amendment privilege against
self-incrimination when the grand
jury sought to nsk him questions bnsed
on evidence illegally seized by fcdernl
officers during a acnrch of tho defend-
ant’s place of business, is irrelevant to
the witness’ stnnding to invoke the
rule prohibiting admission of evidence,
and its fruits, seized in violation of the

Fourth Amendment.

Grnnd Jury 8 6 — witnesses — unlaw-
ful search nnd seizure — exclu-
sion of evidence

22. The Fourth Amendment cxclu-
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sionary rule, under which illegally ob-
tained evidence, and the fruits of such
evidence, cannot be used in a criminal
proceeding against the victim of the
illegal search and seizure, does not
extend to grand jury proceedings,
since allowing a grand jury witness
to invoke the exclusionary rule would
unduly interfere with the effective and
expeditious discharge of the grand
jury’s duties, and would achieve only
a speculative and minimal advance of
the rule's purpose of deteriing police
misconduct, and since the incentive to
the police to disregard Fourth Amend-
ment requirements solely to obtain
an indictment from a grand jury is
substantially negated by the inad-
missibility of the illegally seized evi-
dence in a subsequent criminal pros-
ecution of the search victim.

Evidence § G81; Search and Seizure
832 — illegal seizure — suppres-
sion of evidence — other remedies

23. Although suppression of the use
of illegally seized evidence against the
search victim in a criminal trial is nn

important method of effectuating the
Fourth Amendment, nevertheless the
Fourth Amendment does not require
adoption of every proposal that might
deter police misconduct.

Evidence §(181; Senrch and Seizure
833 — exclusion of illegally ob-
tained evidence — who may com-
plain

24. The detcrront values of prevent-
ing the incrimination of those whoso
rights the police have violntcd by nn
unconstitutional search nnd seizure
are sufficient to justify tho suppression
of probative evidence even though the
ense ngninst the defendant is weakened
or destroyed, but the additional
benefits of extending tho exclusionary

rule to other defendants does not jus-
tify further encroachment upon the
public interest in prosecuting those
accused of crime and hnving them ac-
quitted or convicted on the basis of
all the evidence which exposes the
truth.

Search and Seizure § 15 — grand jury
questions ns violative of Fourth
Amendment

25. Grnnd jury questions, based on
evidence obtained from nn illegal
search and seizure, do not themselves
constitute fresh and independent viola-
tions of the witness’” Fourth Amend-
ment rights, since such questions in-
volve no independent governmental in-
vasion of one’s person, house, pnpers,
or effects, but rather the usual abridg-
ment of personal privacy common to nil
grand jury questioning.

\

Grnnd Jury 86; Witnesses §74 —
right gf privacy — self-incriminn-
tion

26. Ordinarily, a witness has no

right of privacy before the grnnd jury,
since absent some recognized privilege
of confidentiality, every man owes his
testimony; ho mny invoke his Fifth
Amendment privilege against com-
pulsory self-incrimination, but he mny
not decline to answer on the grounds
that his responses might prove cm-
bnrrnBsing or result in nn unwelcome
disclosure of his personal nfTr*rs.

Senrch nnd Seizure § 5 — purpose nnd
application of Fourth Amendment
27. The purpose of the Fourth
Amendment is to prevent unreasonable
governmental intrusions into tho pri-
vacy of one’s person, house, papers,
or effects; the wrong condemned is the
unjustified governmental invasion of
Biich areas of an individual's life.

SYLLATIUS HY REPORTER OF DECISIONS

When respondent's place of business
was being searched by federal agents
under a warrant issued in connection
with a gambling investigation nnd
specifying that the object of the search
WB to discover and seize bookmaking
records and wagering paraphernalia,

one ngont. knowing of a pending fed-
eral investigation of loansharking
activities, discovered and seized a sus-
pected loansharking record. Subse-
quently, a grand jury investigating
lonnsharking activities subpoenaed
respondent to query him on the seized
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evidence, but he refused to testify on
Fifth Amendment grounds. After the
Government then requested transac-
tional immunity for respondent, the
District Court granted respondent’s
suppression motion on the grounds
that the affidavit supporting the war-
rant was insufficient and that the
search exceeded the scope of the war-
rant, and further ordered thnt re-
spondent need not answer any of the
grand jury's questions based on the
suppressed evidence. The Court of
Appeals affirmed. Held: A witness
summoned to appear and testify before
a grand jury mny not refuse to answer
questions on the ground that they are
based on evidence obtained from an
unlawful search and seizure.

(a) The exclusionary rule, under
which evidence obtained in violation
of the Fourth Amendment or the fruits
of such evidence cannot be used in a
criminal proceeding against the victim
of the illegal search and seizure, is a
judicially created remedy designed to
safeguard Fourth Amendment rights
generally through its deterrent effect
on future unlawful police conduct,
rather than a personal constitutional
right of the party aggrieved.

(b) Despite its broad deterrent pur-
poso, tho rule does not proscribe the
use of illegally seized evidence in all

proceedings or against all persons, and
its application has been restricted to
those areas where its remedial objec-
tives are thought most efficaciously
served.

(c) Allowing a grand jury witness
to invoke the exclusionary rule would
unduly interfere with the effective and
expeditious discharge of the grand
jury’s duties, and extending the rule
to grand jury proceedings would
achieve only a speculative and minimal
advance in deterring police misconduct
at the expense of substantially imped-
ing the grand jury’s role.

(d) Grnnd jury questions based on
evidence obtained from an unlawful
search and seizure involve no inde-
pendent governmental invasion of
privacy, but rather the usual abridg-
ment thereof common to all grand jury
questioning. Such questions are only
a derivative use of tho product of a
past unlawful search and seizure and
work no new Fourth Amendment
wrong.

465 F2d 1218, reversed.

Powell, J., delivered the opinion of
the Court, in which Burger, C. J., nnd
Stewart, White, Blackmun, and Rehn-
quist, JJ., joined. Brennan, J., filed n
dissonting opinion, in which Douglas
and Marshall, JJ., joined, post, p 356,
38 L Ed 2d, p 576.

APPEARANCES OF COUNSEL

Louis F. Claiborne argued the cause for petitioner.
Robert J. Rolatori argued the cause for respondent.
Briefs of Counsel, p 828, infra.

OPINION OF THE COURT

[414 US 339]
Mr. Justice Powell delivered tho
opinion of the Court.

Il This case presents the ques-
tion whether a witness summoned
to appear and testify before a grand
jury may refuse to answer questions
on the ground that they are baaed
on evidence obtained from an unlaw-
ful search and seizure. The issue is
of considerable importance to the
administration of criminal justice.

[414 US 310]
|

On December 11, 1970, federal
agents obtained a warrant authoriz-
ing u search of respondent John
Calandrn’a place of business, tho
Royal Machine & Tool Co. in Cleve-
land, Ohio. Tho warrant was issued
in connection with nn extensive in-
vestigation of suspected illegal gam-
Ling operations. It specified that
the object of the search wns the
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discovery and seizure of book-
making records and wagering par-
aphernalia. A  master affidavit
submitted in support of the applica-
tion for the warrant contained in-
formation derived from statements
by confidential informants o the
Federal Bureau of Investigation
(FBI), from physical surveillance
conducted by FBI1 agents, and from
court-authorized electronic surveil-
lance.l

The Royal Machine & Tool Co.
occupies a two-story building. The
first floor consists of about 13,000
square feet, and houses industrial
machinery and inventory. The
second floor contains a general
office area of about 1,500 squaro
feet and a small office occupied by
Calandra, president of the company,
and his secretary. On December 15,
1970, federal agents executed the
warrant directed at Calandra’s placo
of business and conducted a thor-
ough, four-hour search of the prem-
ises. The record reveals that the
agents spent more than three hours
searching Calandra’s office and files.

Although the agents found no
gambling paraphernalia, one discov-
ered, among certain promissory
nates, r. card indicating that Dr.
Walter Loveland had been making
periodic payments to Calandra. The
agent stated in an affidavit that he
was awu'c. that the United States
Attorney's

[414 US 341]

office for the Northern
District of Ohio was investigating
possible violations of >8 USC 8§ 892,
893, and 894 [IB USCS 8§ 892, 893,
894], dealing with extortionate
credit transactions, and that Dr.
Loveland had been the victim of a
"loansharking” enterprise then un-

1. On tho basis of tho snmc affidavit,
federal agents also obtained warrants au-
thorizing inarches of Cnlandra’s residence

der investigation. The agent con-
cluded that the card bearing Dr.
Loveland’s name was a loansharking
record and therefore had it seized
p’cr.g with various other items, in-
cluding books and records of the
company, stock certificates, and ad-
dress books.

On March 1,1971, a special grand
jjry was convened in the Northern
Dist.-ict of Ohio to investigate pos-
sible loansharking activities in vio-
lat on of federal laws. The grand
ju.y subpoenaed Calandra in order
to ask him questions based on the
evidence seized during the search cf
his place of business on December
15, 1970. Calandra appeared before
the grand jury on August 17, 1971,
but refused to testify, invoking his
Fifth Amendment privilege against
self-incrimination. The Government
then requested the District Court
to grant Calandra transactional im-
munity pursuant to 18 USC § 2514
[18 USCS 82514]. Calandra re-
quested and received a postpone-
ment of the hearing' on the Govern-
ment's application for the immunity
order so that he could prepare a
motion to suppress the evidence
seized in the search.

Calandra later moved pursuant to
Fed Rule Crim Proc 41 (e) for sup-
pression and return of the seized evi-
dence on the grounds that tl.o affi-
davit supporting the warrant was
insufficient and that the search ex-
ceeded the scope of the warrant. On
August 27, the District Court held a
hearing at which Calandra stipulat-
ed that he would refuse to answer
guestions based on the seized mate-
rials. On October 1, the District
Court entered its judgment ordering
the evidence suppressed and re-

nnd automobile. The present case in-
volves only tho search of the Royal Ma-
chine & Tool Co.
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turned to Calandra and further
ordering that Calandra need not an-
swer any of the grand jury's ques-
tions based on the
[414 US 342]
suppressed evi-
dence. 332 F Supp 737 (1971).
The court held that "due process
allows a witness to litigate
the question of whether the. evi-
dence which constitutes the basis
for the questions asked of him be-
fore the grand jury har. been ob-
tained in a way which violates the
constitutional protection against un-
lawful search and seizure.” 1Id., at
742. The court found that the
search warrant had been issued
without probable cause and that the
search had exceeded the scope of
the warrant.

The Court of Appeals for the
Sixth Circuit affirmed, holding thut
the District Court had properly en-
tertained the suppress:cn motion
and that the exclusionary rule may
be invoked by a witness before the
grand jury to bar questioning based
on evidence obtained in an unlaw-
full search and seizure.® 465 F2d
1218 (1972). The offer to grant

COURT REPORTS 38L Ed 2d

jury is deeply rooted in Anglo-
American history.3 In England, the
grandjury
[414 US 343]
served for centuries both
as a body of accusers sworn to dis-
cover and present for trial persons
suspected of criminal wrongdoing
and as a protector of citizens against
arbitrary and oppressive govern-
mental action. In this country the
Founders thought the grand jury
®w essential to basic liberties that
s provided in the Fifth Amend-
ment that federal prosecution for
serious crimes can only be instituted
by "a presentment or indictment of
a Grand Jury.” Cf. Costello v United
States, 350 US 359, 3617362, 100
L Ed 597, 76 S Ct 406 (1956). The
grand jury’s historic functions sur-
vive to this day. Its responsibil-
ities continue to include both the
determination whether there is
probable cause to believe a crime has
been committed and the protection
of citizens against unfounded crim-
inal prosecutions.  Branzburg v
Hayes, 408 US 665, 686-687, 33 L Ed
2d 626, 92 SCt 2646 (1972).

[3.4] Traditionally the grand

Calandra immunity was deemed iir-f jury has been accorded wide latitude

relevant. Id., at 1221.

We granted the Government’s pe-
tition for certiorari, 410 US 925, 35
L Ed 2d 585, 93 S Ct 1357 (1973).
We now reverse.

1
12] The institution of the grand

2. The Court of Appeals affirmed tho
District Court’s finding thnt the senrch
of Cninndrn’s business nnd seizure of his
property were unlawful. 405 F2d 1218,
1220 u 5. Although tho Government does
not agree with the court's finding, it has
not sought review of this issue. In addi-
tion, tla. Government has not challenged
the District Court’s order directing return
of the illegally seized property to Calun-
drn.

3. For n discussion of tho history and

VMo inquire into violations of criminal

Jaw. No judge presides to monitor
its_proceedings. It deliberates in
-isecret and may determine alone tho
course of its inquiry. The grand
jury may compel the production of
evidence or the testimony of wit-

nesses as it considers appropriate,
and its operation generally is un-

rolo of tho grnnd jury, sec Costello v
United States, 350 US 359, 3G1-3C2, 100
L Ed 397, 7G S Ct 40G (195G); Blair v
United States, 250 US 273, 270-283, G3
L Ed 079, 39 S Ct 4G8 (1919); Hale v
llenUel, 201 US 43, 59, 50 L Ed G52, 2G
S Ct 370 (190G); 4 W. Blinckstonc, Com-
mecntarkr* 301 ct scq.; G. Edwards, The
Grand Ju./ 1-44 (190G); 1 F. Pollock &
F. Maitlnnu History of English Law 151
(2d cd 1909); 1 W. Holdsworth, History
of English Law 321-323 (7th rev cd 195G).
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restrained by the technical proce-
dural and evidentiary rules govern-
ing the conduct of criminal trials.
“It is a grand inquest, a body with
powers of investigation and inquisi-
tion, the scope of whose inquiries is
not to be limited narrowly by ques-
tions of propriety or forecasts of the
probable result of the investigation,
or by doubts whether any particular
individual will be found properly
subject to an accusation of crime.”
Blair v United States, 250 US 273,
282,63 L Ed 979,39 S Ct <168 (1919).

[5,6] The scope of the grand
jury’s powers reflects its special role
in insuring fair and effective law
enforcement. A grand jury pro-
ceeding ig_n.Qt_an_adyersary hearing

which the guilt or innocence of
the accused is adjudicated. Rather,
it is an ex pavte investigation to de-
termine

[414 US 344]

whether a crime has been
committed and whither criminal
proceedings should be instituted
against any person. The grand
jury’s investigative power must be
broad '/ its public responsibility is
adequately to be discharged. Branz-
burg v Hayes, supra, at 700, 33
L Ed 2d 623; Costello v United
States, supra, at 364, 100 L Ed 397.

In Branzburg, the Court had oc-
casion to reaffirm the importance of
the grand jury’s role.

“[T]he investigation of crime by
the grand jury implements a
fundamental governmental role of
securing the safety of the person
and property of the citizen. . . .”
408 US, at 700, 33 L Ed 2d 626.

“The role of the grand jury as
an important instrument of effec-
tive law enforcement necessarily
includes an investigatory function
with respect to determining
whether a crime has been com-
mitted and who committed it.

‘When the grand jury

is performing its
function into a general problem
area society’s interest is
best served by a thorough and
extensive investigation.” Wood v
Georgia, 370 US 375, 392, 8 L Ed
2d 569, 82 S Ct 1364 '1962). A
grand jury investigation ‘is not
fully carried out until every avail-
able clue } < been run down and
all witnesses examined in every
proper way to find if a crime has
been committed.” United States
v Stone, 429 F2d 138, 140 (CA2
1970). Such an investigation may
be triggered by tips, rumors, evi-
dence proffered by the prosecutor,
or the personal knowledge of the
grand jurors. Costello v United
States, 350 US, at 362, 100 L Ed
397. It is only after the grand
jury has examined the evidence
that a determination of whether
the proceeding will result in an
indictment can be made . . . .
Id., at 701-702, 33 L Ed 2d 626.

investigatory

[7] The grand jury’s sources of
information are widely drawn, and
the validity of an indictment is not
affected

[414 US 345]

by the character of the
evidence considered. Thus, an in-
die. nent valid on its face is not sub-
ject to challenge on the ground that
the grand jury acted on the basis of
inadequate or incompetent evidence,
Costello v United States, supra; Holt
v United States, 213 US 245, 54 L Ed
1021, 31 S Ct 2. (1910); or even on
the basis of information obtained in
violation of a defendant’s Fifth
Amendment privilege against self-
incrimination, Lawn v United States,
355 US 339, 2 L Ed 2d 321, 78 S Ct
311 (1958).

[o-i0] The power of a federal
court to compel persons to appear
and testify before a grand jury is
also firmly established. Kastigar
v United States, 406 US 441, 32
L Ed 2d 212, 92 S Ct 1653 (1972).
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The duty to testify has long been
recognized as a basic obligation
that every citizen owes his Civern-
ment. Blaclcmer v United States,
284 US 421, 47S. 76 L Ed 375, 52
S Ct 252 (1932); United States v
Bryan, 339 US 323, 331, 94 L, Ed
884, 70 S Ct 724 (1950). In Branz-
burg v Hayes, supra, at 682 and 688,
33 L Ed 2d 626, the Court noted that
"[cjitizens generally are not consti-
tutionally immune from grand jury
subpoenas . . and that "the
longstanding principle that ‘the pub-
lic .. . has a right to every
man’s evidence’ . . . is partic-
ularly applicable to grand jury pro-
ceedings.” The duty to testify may
on occasion be burdensome and even
embarrassing. It may cause injury
to a witness’ social and economic
status. Yet the duty to testify has
been regarded as "so necessary to
the administration of justice” that
the witness’ personal interest in
privacy must yield to the public’s
overriding interest in full dis-
closure. Blair v United States,
250 US, at 281, 63 L Ed 979.
Furthermore, a witness may not in-
terfere with the course of the grand
jury’s inquiry. He "is not entitled
to urge objections of incompetei'cy
or irrelevancy, such as a party might
raise, for this is no concern of his.”
Id., at 282, 63 L Ed 979. Nor is he
entitled "to challenge the authority
of the court or of the grand jury” or
“to set limits to the investigation

that the grand jury mav conduct.”
Ibid.

[414 US 340]
[11-15] Of course, the grand

jury’s subpoena power is not un-
limited.4 It may consider incompe-

[11] 4. The grand jury is subject to
tho court's supervision in several respects.
See Brown v United States, 359 US 41,
49, 3 L Ed 2d G09, 79 S Ct 539 (1959);
Fed ltules Crim Proc Gand 17; 1 L. Orfield,
Criminal Procedure Under the Federal
Rules § G:108, pp 475-477 (19GG). In par-

tent evidence, but it may not itself
violate a valid privilege, whether
established by the Constitution,
statutes, or the common law.
Branzburg v Hayes, supra; United
States v Bryan, supra; Blackmer v
United States, supra; 8 J. Wigmore,
Evidence 8§ 2290-2391 (McNaugh-
ton rev ed 1961). Although, for
example, an indictment based on evi-
dence obtained in violation of a de-
fendant’s Fifth Amendment priv-
ilege is nevertheless valid, Lawn v
United States, supra, the grand
jury may not force a witness to an-
swer questions in violation of that
constitutional guarantee. Rather,
the grand jury may override a Fifth
Amendment claim only if the wit-
ness is granted immunity co-exten-
sive with the privilege against self-
incrimination. Kastigar v United
States, supra. Similarly, a grand
jury may not compel a person to
produce books and papers that would
incriminate him. Boyd v United
States, 116 US 616, 633-635, 29
L Ed 746, 6 S Ct 538 (1886). Cf.
Couch v United States, 409 US 322,
34 L Ed 2d 548, 93 S Ct 611 (1978).
The grand jury is also without pow-
er to invade a legitimate privacy in-
terest protected by the Fourth
Amendment. A grand jury’s sub-
poena duces tecum will be disallowed
if it is “far too sweeping in its terms
to be regarded as reasonable” under
tho Fourth Amendment. Hale v
Henkel, 201 US 43, 76, 50 L Ed 652,
26 13Ct 370 (1906). Judicial super-
vision is properly exercised in such
cases to prevent the wrong before
it occurs.

ticular, the grand juvy must rely on the
court to compel production of books,
papers, documents, und tho testimony of
witness, nnd the court mny quash or mod-
ify a subpoena on motion if compliance
would be "unreasonable or oppressive."
Fed Rule Crim Proc 17(c).
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1414 US 317] duct and thereby effectuate the

in

[16] Inthe instant case, the Court
of Appeais__helcLthat-the_exclusion-
jiry rule of the Fourth. Amendment
limits the grand jury’s power to
compel a witness "To answer ques-
tions based on evidence, obtained
from a prior unlawful search and
seizure. The exclusionary rule was)

adopted to effectuate the Fourth”
Amendment right of all citizens "to —

be secure in their persons, houses,
papers, and effects, against unrea-
sonable searches and seizures . . . .”
Under this rule, evidence obtained
in violation of the Fourth Amend-
ment cannot be used in a criminal
proceeding against the victim of the
illegal search and seizure. Weeks v
United States, 232 US 383, 58 L Ed
652, 34 S Ct 341 (19H> L™ apt? v
Ohio, 367 US 643,.6 L E(L2d40'81,
81 S Ct 1G84, 84 ALR2d 933 (1961).

/” This prohibition applies as well, to
the fruits of the illegally seized cvi-

m'dence.. Wring Sim v United States,
371 US 471, 9 L Ed 2d 441, 83 S Ct
407 (1963); Silverthornc Lumber
Co. v United States, 251 US 385,
64 L Ed 319, 40 S Ct 182, 24 ALR
1426 (1920).

[17-19] The purpose of the exclu-
sionary rule is not to redress the
injury to the privacy of the search
victim:

"[T]hc ruptured privacy of the

victims’ homes and effects cannot

be restored. Reparation comes
too late.” Linklcttcr v Walker,

381 US 618, 637, 14 L Ed 2d 601,

85 S Ct 1731 (1965).

Instead, the rule’s prime purpose is
to deter future unlawful police con-

5. There ia some disagreement as to the

practical efilcncy of tlie cxclusionnry rule,
nnd ns tho Court noted in Elkina v United
Stntes, 304 US 206, 218, 4 L Ed 2d 1009,
80 S Ct ?137 (1060), rclcvnnt ”[c]nipiricnl
statistics nrc not nvnilnblc.” Cf. Oaks,

guarantee of the Fourth Amend-
ment against unreasonable search
and seizures:

“The rule is calculated to prevent,)
not to repair. Its purpose is to
deter—to compel respect for theN
constitutional guaranty in the
only effectively available way—by j
removing the incentive to disre-
gard it.” EIkins v United States,
364 US 206, 217, 4 L Ed 2d 1669,
80 S Ct 1437 (1960).

T414 US 3183

Accord, Mapp v Ohio, supra, at
‘650, 6 L Ed 2d 1081, 84 ALR2d 933;
Tehan v Shott, 382 US 406, 416,
15 L Ed 2d 453, 86 S Ct 459 (1966);
Terry v Ohio, 392 US 1, 29,
20 L Ed 2d 889, 88 S Ct 1868 (1968).
In sum, the rule is a judicially
created remedy designed to safe-
guard Fourth Amendment rights
generally through its deterrent ef-
fect, rather than a personal constitu-
tional right of the party aggrieved.6

[20,21] Despite its broad deter-
rent purpose, the exclusionary rule
has never been interpreted to pro-
scribe the use of illegally seized evi-
dence in_nll jiroceedings or against
all persons. As with any remedial
device, the application of the nilft\
has been restricted to those areas\\
where its remedial objectives arcJ)
thought most efficaciously served.
The balancing process implicit in
this approach is expressed in the
contours of the stnnding require-
ment. Thus, standing to invoke tho
exclusionary rule has been confined
to situations where tles Government
seeks to use such evidence to in-

Studying the Exclusionary Pule in Senrch
nnd Seizure, 37 U Chi 1. Kcv 665 (1970).
Wo have no occasion in tho present enso
to consider the extent of the rule’s efficacy
in criminnl trials.
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criminate the victim of the unlaw-
ful search. Brown v United States,
411 US 223, 36 L Ed 2d 208, 93 S Ct
1565 (1973); Alderman v United
States, 394 US 165, 22 L Ed 2d 176,
89 S Ct 961 (1969); Wong Sun v
United States, supra; Jones v United
States, 362 US 257,4 L Ed 2d 697, 80
S Ct 725, 78 ALR2d 233 (1960).
This standing rule is premised on a
recognition that the need for deter-
rence and hence the rationale for
excluding the evidence are strongest
where the Government’s unlawful
conduct would result in imposition
of a criminal sanction on the victim
of the search.6

[414 US 349]
|V

[22] In deciding whether to ex-
tend the exclusionary rule to grand
jury proceedings, we must weigh the
potential injury to the historic role
and functions of the grnnd jury
against the potential benefits of the
rule as applied in this context. It is
evident that this extension of the
exclusionary rule would seriously
impede the grand jury. Because the
grand jury does not finally adjudi-
cate guilt or innocence, it has tradi-
tionally been allowed to pursue its
investigative nnd accusatorial func-

120] 6. In holding thnt tho respondent
hnd standing to invoke the exclusionary
rule in a grnnd jury proceeding, the
Court of Appeals relied on Fed Rule Crim
Proc 41(e). 405 F2d, nt 1222-1221. Rule
41(e) provides, in relevant part, that "[a]
person aggrieved hy nn unlawful search
nnd seizure may move the district court
. for the return of the property
und to suppress for tho uno as evidence
nnything so obtalned . M0t fur-
ther states timt "[t]lho motlon nimll he
inndo before trial or hearing . .
We have recognized thnt Rulu 41(e) is
“no broader than tho constitutional rule."
Alderman v United Stntes, 394 US 105,
173, n C, 22 L Ed 2d 170, 89 S Ct 901
(1900). Jones v United Stntes, 302 US
257. 4 1. Ed 2d 097, 80 S CL 725, 78 ALR
2d 233 (19C0). Rule 41(e), therefore, doo3
not constitute a statutory expansion of tlie
exclusionary rule.

tions unimpeded by the evidentiary
and procedural restrictions applica-
ble to a criminal trial. Permitting
witnesses to invoke the exclusionary
rule before a grand jury would
precipitate adjudication of issues
hitherto reserved for the trial on the
merits and would delay and disrupt
grand jury proceedings. Suppres-
sion hearings would halt the orderly
progress of an investigation and
might necessitate extended litiga-
tion of issues only tangentially re-
lated to the grand jury’s primary
objective.7 The probable
[414 US 330]

result
would be “protracted interruption
of grand jury proceedings,” Gelbard
v United States, 408 US 41, 70, 33
L Ed 2d 179, 92 S Ct 2357 (1972)
(White, J., concurring), effectively
transforming them into preliminary
trials on the merits. | In some cases
the delay might be fatal to the en-
forcement of the criminal law. Just
last Term we reaffirmed our disin-
clination to allow litigious interfer-
ence with grand jury proceedings:

"Any holding that would saddle
a grand jury with minitrials
nnd preliminary showings would
assuredly impede its investigation

[21] Tho Court of Appenls also found
thnt the government's offer of immunity
under 18 USC §2514 [18 USCS 8§2514)
was irrelevant to respondent’s standing to
invoko tho exclusionary rule. 405 F2d, at
1221. Wo agree with that determination
for tlie reusons stated in Parts I, IV, nnd
V of this opinion.

7. Tho forco of this argument is well

illustrated by tho facts of tho present ease.
As of the date of this decision, nlmost two
nnd onc-ImIf years will have clnpsod since
respondent wns summoned to appear nnd
testify before tho grand jury. If respond-
ent’s testimony wns vital to tho grnnd
jury’s investigation in August 1971 of
extortionate credit transactions, it is pos-
sible thnt this particular investigation has
been completely frustrated.
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and frustrate the public’s interest
in the fair and expeditious admin-
istration of the criminal laws.”
United States v Dionisio, 410 US
1, 17, 35 L Ed 2d 67, 93 S Ct
764 (1973).

Cf. United States v Ryan, 402 US
530, 29 L Ed 2d 85, 91 S Ct 1580
(1971); Cobblediclc v United States,
309 US 323,84 L Ed 783, 60 S Ct 540
(1940). In sum, we believe that
allowing a grand jury witness to in-
voke the exclusionary rule would un-
duly interfere with the effective
and expeditious discharge of the
grand jury’s duties.

[23,24] Against this potential
damage to the role and functions of
the grand jury, we must weigh the
benefits to he derived from this pro-
posed extension of the exclusionary
rule. Suppression of the use of il-
legally seized evidence against the
senrch victim in a criminal trial is
thought to be an important method
of effectuating the Fourth Amend-
ment. But it does not follow that
the Fourth Amendment requires
adoption of every proposal that
might deter police misconduct. In
Alderman v United States, 391 US,
at 174-175, 22 L Ed 2d 176, for ex-
ample, this

[414 UR 351]
Court declined to extend
the exclusionary rule to one who was

not the victim of the unlawful
senrch:
"Tlie deterrent values of pre-

venting the incrimination of those
whose rights the police have vio-
lated have been considered suffi-
cient to justify tho suppression
of probative evidence even though
the case against the defendant is
weakened or destroyed. We ad-

8. Raspondont relies primarily on
Silverthorno Lumber Co. v United StateB,
251 US 385, 64 L Ed 319, 40 S Ct 182,
24 ALR 1426 (1920), which the dissent
contends “plainly controls this case."

here to that judgment. But wc
are not convinced that the addi-
tional benefits of extending the
exclusionary rule to other defend-
ants would justify further en-
croachment upon the public inter-
est in prosecuting those accused
of crime and having them acquit-
ted or convicted on the basis of
all the evidence which exposes the
truth.”

We think this observation equally
applicable in the present context.

Any incremental deterrent, effect
which might be.achieved by extend-
ing~lhe rule. tcLgrand jury proceed-
ings is.uncertain at best. Whatever
deterrence of police misconduct may
result, frpm. the exclusion of illegally
seized evidence from criminal trials,
iTis unrealistic to assume that ap-
plication of the rule to grand jury
proceedings would significantly fur-
ther. that .goal, 1 Such an extension
would deter only police investigation
consciously directed toward the dis-
covery of evidence solely for use in
a grand jury investigation. The in-
centive to disregard the requirement
of the Fourth Amendment solely to
obtain an indictment from t grand
jury is substantially negated by the
inadmissibility of the illegally seized
evidence in a subsequent criminal
prosecution of the senrch victim.
For the most part, a prosecutor
would be unlikely to request an in-
dictment where a conviction could
not be obtained. Wc therefore de-
cline to embrace a view that would
achieve a speculative and undoubt-
edly

[411 US 352]
minimal advance in the deter-
rence of police misconduct at the
expense of substantially impeding
the role of the grand jury.8

Post, nt 362, 38 L Ed 2d nt 579. In thut
ense, federal officers unlawfully seized cer-
tain documents belonging to the Silver-
tliornes nnd their lumber company nnd
presented them to a grand jury that had
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[25,26] Respondent also argues
that each and every question based
on evidence obtained from an illegal
search and seizure constitutes a
fresh and independent violation of
the witness’ constitutional rights.®
Ordinarily, of course, a witness has
no right of privacy before the grand
jury. Absent some recognized priv-
ilege of confidentiality, every man
owes his testimony. He may invoke

already indicted the Silverthornes and tho
company. A district court ordered the re-
turn of the documents but impounded pho-
tographs and copies of the originals. Lat-
er, the prosecutor caused the grand jury to
issue subpoenns duces tecum to the Silver-
thornes nnd the company to produce the
originals, and their refusal to comply led
to a contempt citation. In reversing the
judgment, the Court held that the sub-
poenas were invalid because they were
based on knowledge obtained from the
illegally seized evidence, citing Weeks v
United States, 232 US 383, 58 I, lid C52,
34 S Ct 341 <1914). Mr. Justice Holmes,
writing for the Court, stated that tho
"essence of a provision forbidding the
acquisition of evidence in a certnin way
is thnt not merely evidence so acquired
shall not be used before the Court but thnt
it shall not be used at all.” 251 US, nt
392, G4 L Ed 319.

Silverthorno is distingivshabl j from tim
present ense in several significant re-
spects. There, plaintiffs in error Imd pre-
viously been indicted hy the grand jury
nnd thus could invoke the exclusionary
rule on the basis of their status ns crim-
inal defendants. Moreover, the Govern-
ment’s interest in reenpturing the original
documents was founded on a belief thnt
they might be useful in the criminal pros-
ecution nlroudy authorized by the grand
jury. It did not appear that tho grand
jury needed the documents to perform its
investigative or accusatorial functions.
Thus, the primary consequence of tho
Court’s decision was to exclude the evi-
dence from the subsequent criminal trial.
Finally, prior to the issuance of the grnnd
jury subpoenns, there hod been a judicial
determination that the senrch nnd seizure
wore illegal. The claim of plaintiffs in
error was not raised for the first time in

his Fifth Amendment privilege
against compulsory self-incrimina-
tion, but he may not decline to an-
swer on the grounds that his re-
sponses might prove embarrassing
or result in an unwelcome disclosure
of his personal affairs. Blair v Unit-
ed States, 250 US 273, 63 L Ed 979,
39 S Ct 468 (1919). Respondent’s
claim must be, therefore, not merely
that the grand jury’s questions in-
vade his privacy but that, because
those questions are based on illeg-
ally obtained evidence, they some-

a pre-indictment motion to suppress re-
quiring interruption of grand jury pro-
ceedings.

By contrast, in the instant case respond-
ent had not been indicted by the grand
jury nnd was not u criminal defendant.
Under traditional principles, he had no
stnnding to invoke the exclusionary rule.
The effect of the District Court’s order
wns to deprive the grnnd jury of testi-
mony it needed to conduct its investiga-
tion. Furthermore, respondent's motion to
suppress had not been previously made
and required interruption of the grand
jury proceedings. In these circumstances,
Silverthornc is cortninly not controlling.
To the extent thnt the Court's broad dic-
tum might be construed to suggest a dif-
ferent result in the present case, we note
that it has been substantially undormined
by later cases. Sec Parts IlIl and IV of
this opinion.

9. At oral argument, counsel for re-

spondent stated the contention as follows:
"l submit to the Court thnt cnch ques-
tion naked of the Respondent before the
Grnnd Jury, which question was only asked
because of a past violation of the Fourth
Amendment, [amounts to] a new, immedi-
ate violation of the Fourth Amendment
[A] question derived from a
past violation, a question into tho privacy
of the witness nmounts to nnother intru-
sion in violntion of the Fourth Amend-
ment.” Tr of Oral Arg 17.
“[R]cfnsing to answer a question in
which the question conceivably is derived
from a past violation of tho Fourth
Amendment, gives rise to nn additional or
new Fourth Amendment right to resist
nnswering that question because tho ques-
tion itself becomes nn additional intru-
sion . . . ." Tr of Oral Arg 19-20.
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[414 US 354]
constitute distinct, violations of
his Fourth Amendment rights. We
disagree.

[27]1 The purpose of the Fourth
Amendment is to prevent unreasona-
ble governmental intrusions into the
privacy of one’s person, house, pa-
pers, or effects. The wrong con-
demned is the unjustified govern-
mental invasion of these areas of an
individual’s life. That wrong, com-
mitted in this case, is fully accom-
plished by the original search with-
out probable cause. Grand jury
questions based on evidence obtained
thereby involve no independent gov-
ernmental invasion of one’s person,
house, papers, or effects, but rather
the wusual abridgment of personal
privacy common to all grand jui'y
questioning. Questions based on il-
legally obtained evidence are only a
derivative use of the product of a
past unlawful search and seizure.
They work no new Fourth Amend-
ment wrong. Whether such deriva-
tive use of illegally obtained evi-
dence by a grand jury should be
proscribed presents a question, not
of rights, but of remedies.

In the usual context of a criminal

10. It should be noted that, even absent
the exclusionary rule, a grand jury wit-
ness may have other remedies to redress
the injury to his privacy nnd to prevent a
further invnsion in the future. He mny
be entitled to mnintain a cause of action
for damages against the officers who con-
ducted the unIinwful senrch. Bivens v Six
Unknown Fed Narcotics Agents, 403 US
388,20 L Ed 2d G19, 01 S Ct 1099 (1971).
lie mny also seek return of the illegally
seized property, and exclusion of the prop-
erty and its fruits from being used as
evidence against him in a criminnl trinl.
Co-Bart Importing Co. v United States,
282 US 344, 75 L Ed 374, 51 S Ct 153
(1931). In these circumstances, wo can-
not say that such a witness is necessarily
loft remediless in the face of an unlnwful
search nnd seizure.

11. The dissent’ reliance on Geclbnrd v
United States, 408 US 41, 33 L Ed 2d 179,
92 S Ct 2357 (1972), is misplaced. There,

575
2d 561, 94 S Ct 613
trial, the defendant is entitled to
the suppression of, not only the evi-
dence obtained through an unlaw-
ful search and seizure, but also
any derivative use of that evidence.
The prohibition of the exclusionary
rule must reach such derivative use
if it is to fulfill its function of
deterring police misconduct. In the
context of a grand jury proceeding,
we believe that the damage to that
institution from the unprecedented
extension of the exclusionary rule
urged by respondent outweighs the
benefit of any possible incremental
deterrent effect. Our conclusion
necessarily controls both the evi-
dence seized during the course of
an unlawful search and seizure
and any question or evidence derived
therefrom (the fruits of the unlaw-
ful search).10 The same considera-
tions of logic and policy apply to
both the fruits

[414 US 355]

of an unlawful search
and seizure and derivative use of
that evidence, and we do not distin-
guish between them.ll

The judgment of tho Court of Ap-
peals is

Reversed.

the Court construed 18 USC §2515 [18
USCS §2515], the evidentiary prohibition
of Tit ill of tho Omnibus Crime Control
nnd Safe Streets Act of 1908, 82 Stat 211,
ns amended, 18 USC §882510-2520 [18
USCS 58 2510-2520]. It held thnt §2515
tould bo invoked by a grand jury witness
ns u dcfenso to a contempt charge brought
for refusal to answer questions based on
information obtained from the witness’
communications nllegcd to have been un-
lawfully intercepted through wiretapping
nnd electronic surveillance. The Court’s
holding rested exclusively on nn interpre-
tation of Tit [IIl, which represented
n congressional effort to afford special
safeguards against the unique problems
posed by misuse of wiretapping nnd
electronic survcillnnce. There wns no in-
dication, in cither Gclbard or the legisla-
tive history, that Tit Il was regarded ns
n Tcstatement of existing law with respect
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SEPARATE OPINION

Mr. Justice Brennan, with whom
Mr. Justice Douglas and Mr. Justice
Marshall join, dissenting.

The Court holds that the exclu-
sionary rule in search-and-seizure
cases does not apply to grand jury
proceedings because the principal
objective of the rule is “to deter
future unlawful police conduct,”
ante, at 347, 38 L Ed 2d at 571, and
“it is unrealistic to assume that ap-
plication of the rule to grand jury
proceedings would significantly fur-
ther that goal.”

[414 US 35G]
Ante, at 351, 38
L Ed 2d at 573. This downgrading
of the exclusionary rule to a deter-
mination whether its application in
a particular type of proceeding fur-
thers deterrence of future police
misconduct reflects a startling mis-
conception, unless it is a purposeful
rejection, of the historical objective
and purpose of the rule.

The commands of the Fourth
Amendment are, of course, directed
solely to public officials. Necessarily,
therefore, only official violations of
those commands could have created
the evil that threatened to make the
Amendment a dead letter. But cur-
tailment of the evil, if a considera-
tion at all, was at best only a hoped-
for effect of the exclusionary rule,
not its ultimate objective. Indeed,
there is no evidence that the possi-
ble deterrent effect of the rule was

to grand jury proceedings. As Mr.
Justice White noted in his concurring
opinion in Gelbnrd, Tit Il *“‘unquestion-
ably works a clmnge in the law with
respect to tho rights of grnnd jury wit-
nesses . . . .” 408 US, nt 70,33 L Ed
2d 179.

Tho diss' it also voices concern thnt to-
day's decision will betray “ 'the imperative
of judicial integrity,”’ sanction “illegal
government conduct,” nnd even “imperil
the very foundation of our people's trust
in their Government.” Post, at 300, 38
L Ed 2d at 579. There is no basis for this

given any attention by the judges
chiefly responsible for its formula-
tion. Their concern as guardians of
the Bill of Rights was to fashion an
enforcement tool to give content and
meaning to the Fourth Amend-
ment’s guarantees. They thus bore
out James Madison’s prediction in
his address to the First Congress on
June 8, 1789:

“If they [the rights] are incor-
porated into the Constitution, in-
dependent tribunals of justice will
[414 US 357]

consider themselves in a peculiar
manner the guardians of those
rights; they will be an impenetra-
ble bulwark against every as-
sumption of power in the Legis-
lative or Executive; they will be
naturally led to resist every en-
croachment upon rights expressly
stipulated for in the Constitution
by the declaration of rights.”
1 Annals of Cong 439 (1789).

Since, however, those judges were
without power to direct or control
the conduct of law enforcement offi-
cers, the enforcement tool had nec-
essarily to be one capable of admin-
istration by judges. The exclusion-
ary rule, if not perfect, accomplished
the twin goals of enabling the judi-
ciary to avoid the taint of partner-
ship in officinl lawlessness and of
assuring the people—all potential
victims of unlawful government con-
duct—that the government would
not profit from its lawless behavior,

alarum. "lllegal conduct" is hardly sanc-
tioned, nor are the foundations of tho
Republic imperiled, by declining to mnke
nn unprecedented extension of the exclu-
sionary rule to grnnd jury proceedings
where the rule’s objectives would not be
effectively served und where other impor-
tant nnd historic values would b" unduly
prejudiced. Cf. Alderman v Unites otntes,
394 US 1G5, 22 L Ed 2d 17G, 89 S Ct 9G1
(19G9); Linkletter v Walker; 381 US G18,
14 L Ed 2d G01, 85 S Ct 1731 (19G5); and
cases cited supra, at 347-348, 38 L Ed 2d
nt 571.
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thus minimizing the risk of seriously
undermining popular trust in gov-
ernment.

That these considerations, not the
rule’s possible deterrent effect, were
uppermost in the minds of the fram-
ers of the rule clearly emerges from
the decision which fashioned it:

“The effect of the Fourth
Amendment is to put the courts of
the United State3 and Federal of-
ficials, in the exercise of their
power and authority, under lim-
itations and restraints as to the
exercise of such power and au-
thority, and to forever secure the
people, their persons, houses, pa-
pers and effects against all unrea-
sonable searches and seizures un-
der the guise of law. . . . The
tendency of those who execute the
criminal laws of the country to
obtain conviction by means of un-
lawful seizures . . . should
find no sanction in the judgments
of the courts which arc charged
at all times with the support of
the Constitution and to which peo-
ple of all conditions

[414 US 358]
have a right
to appeal for ihe maintenance of
such fundamental rights.

. « . . .

“This protection is equally ex-
tended to the action of the Gov-
ernment and officers of the law
acting under it. . . . To sanc-
tion such proceedings would be to
affirm by judicial decision a mani-
fest neglect if not an open defiance
of the prohibitions of the Consti-
tution, intended for the protection
of the people against such unau-
thorized action.” Weeks v United
States, 232 US 383, 391-392, 394,
58 L Ed 652, 34 S Ct 341 (1914)
(emphasis added).

Mr. Justice Brandeis and Mr. Jus-

tice Holmes added their enormous
(3L Ed 2d]- 37

influence to these precepts in their
notable dissents in Olmstead v Unit-
ed States, 277 US 438, 72 L Ed 944,
48 S Ct 564, 66 ALR 376 (1928).
Mr. Justice Brandeis said:

“In a government of laws, exist-
ence of the government will be im-
perilled if it fails to observe the
law scrupulously. Our Govern-
ment is the potent, the omnipres-
ent teacher. For good or for ill,
it teaches the whole people by its
example. Crime is contagious. |If
the Government becomes a law-
breaker, it breeds contempt for
law; it invites every man to be-
come a law unto himself; it invites
anarchy.” Id., at 485, 72 L Ed
944,

And Mi*. Justice Holmes said:

“[W]e must consider the two ob-
jects of desire, both of which we
cannot have, and make up our
minds which to choose. It is de-
sirable that criminals should be
detected, and to that end that all
available evidence should be used.
It also is desirable that the Gov-
ernment should not itself foster
and pay for other crimes, when
they are the means by which the
evidence is to be obtained.
We have to
[414 US 359]

choose, and for my
part | think it a less evil that
some criminals should escape than
that the Government should play
an ignoble part.

If the existing code does
not permit district attorneys to
have a hand in such dirty business
it does not permit the judge to
allow such iniquities to succeed.”
Id., at 470, 72 L Ed 944.

The same principles were reiterated
only five years ago. In Terry v
Ohio, 392 US 1, 12-13, 20 L Ed 2d
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889, 88 S Ct 1868 (19G8), Mr. Chief
Justice Warren said for the Court:

“The rule also serves another vital
function—‘the imperative of judi-
cial integrity.” EIlkins v United
states, 364 US 206, 222, 4 L Ed
B~ 1669, 80 S Ct 1437 (1960).
Courts which sit under our Con-
stitution cannot and will noc be
made party to lawless invasions
of the constitutional rights of citi-
zens by permitting unhindered
governmental use of the fruits of
su'dl invasions.”

It is true that deterrence was a
prominent consideration in the de-
termination whether Mapp v Ohio,
367 US 643, GL Ed 2d 1081, 81 S Ct
1684, 84 ALR2d 933 (1961), which
applied the exclusionary rule to the
States, should be given retrospective
effect. Linkletter v Walker, 381 US
618, 14 L Ed 2d 601, 85 S Ct 1731
(1965). But that lends no support
to today’s holding that the applica-
tion of the exclusionary rule depends
solely upon whether its invocation in
a particular type of proceeding will
significantly further the goal of
deterrence. The emphasis upon de-
terrence in Linkletter must be un-
derstood in the light of the crucial
fact that the States had justifiably
relied from 1349 to 19G1 upon Wolf v
Colorado, 338 US 25, 93 L Ed 1782,
69 S 1359 (1949), and conse-
quently, thnt application of Mapp
would have required the /holesale
release of innumerable convicted
prisoners, few of whom could have
been successfully retried. In that
circumstance, Linkletter held not
only thnt retrospective application
of Mapp would not further the goal
of deterrence but also

[414 US 360]
that it would
not further "the administration of
justice and the integrity of the judi-
cial process.” 381 US, at 637, 14
L Ed 2d 601. Cf. Kaufman v United

States, 394 US 217, 229, 22 L Ed 2d
227, 89 S Ct 1068 (1969).

Thus, the Court sv iously errs in
describing the exclusionary rule as
merely “a judicially created remedy
designed to safeguard Fourth
Amendment rights generally
through its deterrent effect . . . .”
Ante, at 348,'38 L Ed 2d at 571.
Rather, the exclusionaiy rule is
“part and parcel of the Fourth
Amendment’s limitation upon [gov-
ernmental) enci-oachment of individ-
ual privacy,” Mapp v Ohio, supra,
at 651, 6 L Ed 2d 1081, and "an es-
sential part of both the Fourth and
Fourteenth Amendments,” id., at
657, 6 L Ed 2d 1081, that “gives to
the individual no more than that
whi,h the Constitution guarantees
him, to the police officer no less than
that to which honest law enforce-
ment is entitled, and, to the coirvts,
that judicial integrity so nccessa.y
in the true administration of jus-
tice.” Id., at 660, 6 L Ed 2d 1081.

This Mapp summation cryatal'zes
the series of decisions that de-
veloped the rule and with which to-
day's holding is plainly nt war. For
the first time, the Court today dis-
counts to the point of extinction tho
vital function of ihe rule to insure
that the judiciary avoid even the
slightest appearance of sanctioning
illegal government conduct. This
rejection of “the impcrntivo of judi-
cial integrity,” Elkina v United
States, 364 US 206, 222, 4 L Ed 2d
1669, 80 S Ct 1437 (1960), openly
invites “[t]lhe conviction that all
government is staffed by
hypocrites!, a conviction] easy to
instill anc! difficult to erase.” Paul-
sen, Tho Exclusionary Rule and
Misconduct by the Police, 52 J.
Crim. L. C. & P. S. 255, 258
(1961). When judges appear to
become *“accomplices in tho willful
disobedience of a Constitution they

[38L 'Id 2d]
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are sworn to uphold,” Elkins v Unit-
ed States, supra, at 223, 4 L Ed 2d
1669, we imperil the very founda-
tion of our people’s trust in their
Government on which our democ-
racy rests. See On Lee v United
[414 US 361]
States, 343 US 747, 758-759, 9CL Ed
1270, 72 S Ct 967 (1952) (Frank-
furter, J., dissenting). The exclu-
sionary rule is needed to make the
Fourth Amendment something real;
a guarantee that does not carry

with it the exclusion of evidence
obtained by its violation is a
chimera. Moreover,

“[Insistence on observance by
law office*1 of traditional fair pro-
cedural requirements is, from tho
lor.g point of view, best calculated
to contribute to that end. How-
ever much in a particular case
insistence upon such rules may
appear as a technicality that
inures to the benefit of a guilty
person., the history of the criminal
law proves that tolerance of short-
cut methods in law enforcement
impairs its enduring effective-
ness." Miller v United States, 357
US 301, 313, 2 L Ed 2d 7332, 78
S Ct 1190 (1958L

The judges who developed the
exclusionary rule were well aware
thnt it embodied a judgment that it
is better for some guilty persons to
go free than for the police to behave
in forbidden fashion. A similar
judgment led the Court to decide in
Silverthorne Lumber Co. v United
Stntes, 251 US 385, 64 L Ed
319, 40 S Ct 182, 24 ALR 1426
(1920), that a grand jury must bo
denied access to plainly relevant but
illegally seized papers. In thut case,
after federal agents unlawfully
seized papers belonging to the Siiver-
thornes and their corporation, and

1. Neither tho Silvertho’mo Lumber Co,,

because it wns a corporation, ace Hnle v
llcnkel, 201 US 43, 50 L Ed 652, 26 S Ct
370 (1906), nor reipondcnt. because ho

presented the documents to a grand
jury which had previously indicted
the Silvcrthornes, a district court
ordered the documents returned and
copies that had been prepared in the
interim impounded. After return-
ing the originals, the grand jury
attempted to recoup them by issu-
ance of a subpoena duces tecum.
Compliance with the subpoena wa3
refused, and contempt convictions

followed. In reversing the judg-
ment of convictions, the Court,
speaking through  Mr. Justice

Holmes, held that the Government
was barred from utilizing any fruits
of its forbidden act,
[411 us 312]

bating that
“[t]be essence of a provision xorbid-
d.ng the acquisition r>f evidence in
a certain way is that not merely evi-
dence so acquired shall not be used
before the Court but that. shall not
be used at all.” Id., at 392, 64 L Ed
3109.

Silverthorne plainly controls this
ense. Respondent, like pla.ntiffs in
error in Silverthorne,lseeks to avoid
furnishing the grand jury with evi-
dence that he would not have been
called upon to supply but for tho
unlawful search and seizure. Tho
Court would distinguish Silvcr-
thorne on the ground thnt there the
plaintiffs-in-error had been indicted
and could invoke the exclusionary
rule "on the. basis of their status as
criminal defendants,” since the Gov-
ernment’s effort to obtain the docu-
ments was “founded on a belief that
they might be useful in the criminal
prosecution already authorized by
the gvand jury.” Ante, at 352, 38
L Ed 2d at 574, n 8. The effort was
clearly not founded on any such be-
lief. Overlooked is the fact that tho

wns granted transactional immunity, could
invoke  tho privilege ngninst  sclf-
incrintiimtion. Tlie situations uro there-
fore compute), comparable.
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grand jury's interest in again ob-
taining the documents in Silver-
thorne may well have been to secure
information leading to further crim-
inal charges, especially since indict-
ments of three other individuals, as
well as additional indictments of the
Silverthomes, had been the conse-
quence of initial submission of the
documents to the grand jury. See
Brief on Behalf of Plaintiffs in
Error, 4, 18-19.* Only if Silver-
thorne is
[411 US 3G3]

overruled can its preceden-
tial force to compel affirmance here
be denied.

Congressional concern with the
Silverthorne holding was clearly
evidenced in enactment of 18 USC
§2515 [18 USCS §2515], providing
that “[w]henever any wire or oral
communication has been intercepted,
no part of the contents of such com-
munication and no evidence derived
therefrom may be received in evi-
dence in any . . . proceeding in
or before any . . . grand jury

if the disclosure of that
information would be in violation of
this chapter.” (Emphasis added.)
In Gelbart? v United States, 408 US
41, 33 L Ed 2d 179, 92 S Ot 2357
(1972), wc set aside the adjudica-
tion in criminal contempt of a grand
jury witness who refused to comply
with a court order to testify on the
ground that interrogation was to be
based wupon information obtained
from the witness’ communications
allegedly intercepted by federal
agents by means of illegal wiretap-
ping and electronic surveillance.
Our reasons track the grounds ad-
vanced in Silverthorne.

2. The Court ulao argues thnt "Ltjhc
[Silvcrthorne's clnim) was not raised Jor
the first time in n pre-indictment motum
to suppress requiring interruption of grand
jury proceedings,"” nnte, at- 352, 38 !¢ Rd
2d, at 574, n 8, and therefore presumably
its assertion occasioned no delay. How-
ever, the District Courtin Silverthorne hsd

“The purposes of § 2515 and Title
Il as a whole would be subverted
were the plain command of § 2515
ignored when the victim of an il-
legal interception is called as a
witness before a grand jury and
asked questions based upon that
interception.  Moreover, §2515
serves not only to protect the pri-
vacy of communications, but also
to ensure that the courts do not
become partners to illegal con-
duct: the evidentiary prohibition
was enacted also ‘to protect the
integrity of court and administra-
tive proceedings.” Consequently,
to order a grand jury witness, on
pain of imprisonment, to disclose
evidence that §2515 bars in un*
equivocal terms is both
[414 US 3G1]

to thwart
the congressional objective 0" pro-
tecting individual privacy by ex-
cluding such evidence and to en-
tangle the courts in the illegal acts
of Government agents.” 408 US,
at 51, 33 L Ed 2d 179 (footnotes
omitted).

Similarly to allow Calandra to be
subjected to questions derived from
the illegal search of his office and
seizure of his files is “to thwart the
[Fourth and Fourteenth Amend-
ments’ protection] of . . . in-
dividual privacy . . . and to
entangle the courts in the illegal acts
of Government agents." Ibid. “And
for a court, on petition of the execu-
tive department, to sentence a wit-
ness, who is [himself] the victim of
the illegal [search nnd seizure], to
jail for refusal to participate in the
exploitation of that [conduct in vio-
lation of the explicit command of the

granted nn earlier application for return
of the seized documents from tho grand
jury after determining thnt they had been
obtained in violation of the Fourth Amend-
ment. This Court made no intimation that
the District Court acted improperly in con-
sidering tho initial application.

fund
is th:
in th
conic
Fourl
“enta
nets c
queue
demni

To
does
seized
ngaina
Aldcrr
1G5, V
961 (1
crucial

holding
whose
have nc
done in
man v
v Unite*
2d G97,
(1960)-
from pe;
ment r.
abridged

Respoi
ously to



UNITED STATES v CALANDRA

414 US 338, 38 L Ed
Fourth Amendment] is to stand our
whole system of criminal justice on
its head.” In re Evans, 146 US App
DC 310, 323, 452 F2d 1239, 1252
(1971) (Wright, J.. concurring).

It is no answer, to suggest as the
Court does, that the grand jury wit-
nesses’ Fourth Amendment rights
will be sufficiently protected “by the
inadmissibility of the illegally seized
evidence in a subsequent criminal
prosecution of the search victim.”
Ante, at 351, 38 L Ed 2d, at 573.
This, of course, is no alternative for
Calandra, since he was granted
transactional immunity and cannot
be criminally prosecuted. But the
fundamental flaw of the alternative
is that to compel Calandra to testify
in the first place under penalty of
contempt necessarily “thwarts” his
Fourth Amendment protection and
“entangle[s] the courts in the illegal
acts of Government agents”—conse-
quences that Silverthorne con-
demned as intolerable.

To be sure, the exclusionary rule
does not “provide that illegally
seized evidence is inadmissible
against anyone for any purpose.”
Alc’e®man v United States, 894 US
165, 175, 22 L Ed 2d 176, 89 S Ct
961 (1969). But clearly there is a
crucial

[414 US 365]

distinction between with-
holding its cover from individuals
whose Fourth Amendment rights
have not been violated—as has been
done in the "standing” cases, Alder-
man v United States, supra, Jones
v United States, 362 US 257, 4 L Ed
2d 697, 80 S Ct 725, 78 ALR2d 233
(1960)—and withdrawing its cover
from persons whose Fourth Amend-
ment rights have in fact been
abridged.

Respondent docs not seek vicari-
ously to assert another’s Fourth

581
2d 561, 94 S Ct 613

Amendment rights, He himself has
been the victim of an illegal search
and desires “to mend no one’s priva-
cy [but his] own.” Gelbard v Unit-
ed States, supra, at 63, 33 L Ed 2d
179 (Douglas, J., concurring). Re-
spondent is told that he must look to
damages to redress the concededly
unconstitutional invasion of his pri-
vacy. In other words, officialdom
may profit from its lawlessness if it
is willing to pay a price.

In Mapp, the Court thought it had
“close[d] the only courtroom door
remaining open to evidence secured
by official lawlessness” in violation
of Fourth Amendment rights. 367
US, at 654-655, 6 L Ed 2d 1081.
The door is again ajar. As a con-
sequence, | am left with the uneasy
feeling that today’s decision may
signal that a majority of my col-
leagues have positioned themselves
to reopen the door still further and
abandon altogether the exclusionary
rule in search-and-seizure cases; for
surely they cannot believe that ap-
plication of the exclusionary rule at
trial furthers the goal of deterrence,
but that its application in grand jury
proceedings will not “significantly”
do so. Unless we are to shut our
eyes to the evidence that crosses our
desks every day, we must concede
that official lawlessness has not
abated and that no empirical data
distinguishes trials from grand jury
proceedings. | thus fear that when
next we confront a case of a con-
viction rested on illegally seized evi-
dence, today’s decision will be in-
voked lo sustain the conclusion in
that case

[414 US 306]

also that “it is unrealistic
to assume” that application of the
rule at trial would "significantly fur-
ther” the goal of deterrence—
though, if the police are presently
undeterred, it is difficult to see how
removal of the sanction of exclusion
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will induce more lawful official con-
duct.

The exclusionary rule gave life to
Madison’s prediction that “independ-
ent tribunals of justice . . . will
be naturally led to resist every en-
croachment upon rights expressly
stipulated for in the Constitution by
the declaration of rights.” 1 Annals
of Cong 439 (1789). We betray the
trust upon which that prediction
rested by today’s long step toward
abandonment of the exclusionary
rule. The observations of a recent
commentator highlight the grievous
error of the majority’s retreat:

“If constitutional rights are to be
anything more than pious pro-
nouncements, then some measura-
ble consequence must he attached
to their violation. It would be in-
tolerable if the guarantee against
unreasonable search and seizure
could be violated without practical
consequence. It is likewise im-
perative to have a practical pro-
cedure by which courts can review
alleged violations of constitutional

rights and articulate the meaning
of those rights. The advantage
of the exclusionary rule—entirely
apart from any direct deterrent
effect—is that it provides an oc-
casion for judicial review, and it
gives credibility to the constitu-
tional guarantees. By demon-
strating that society will attach
serious consequences to the viola-
tional of constitutional rights, the
exclusionary rule invokes and
magnifies the moral and educative
force of the law. Over the long
term this may integrate some
fourth amendment ideals into the
value system or norms of behavior
of law enforcement agencies.”
Oaks, Studying the
[414 US 367)
Exclusionary
Rule in Search and Seizure, 37
U Chi L Rev 665, 756 (1970).
See also Dellinger, Of Rights and
Remedies: The Constitution as a
Sword, 85 Harv L Rev 1532, 1562-
1563 (1972).

I dissent and would affirm tho
judgment of the Court of Appeals.
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