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You have asked for a brief summary of the issues raised in 
two cases now before the United States Supreme Court dealing 
with the so-called "good faith" exception to the exclusion­
ary rule.

The Fourth Amendment to the United States Constitution pro­
tects the privacy of persons by prohibiting unreasonable 
searches and seizures of their persons or property by the 
police. The essential requirement of the Fourth Amendment 
is that, except in certain emergency situations, searches 
may he made only pursuant to a warrant issued by an indepen­
dent magistrate or judge and supported by a finding that 
uhere is "probab..e cause" to believe that the place to be 
searched contains evidence of a crime. The warrant must 
describe with particularity the place to be searched and the 
items to be seized. The police seeking the warrant must 
swear that their knowledge is based on personal observation 
or on information supplied by a credible and reliable 
informant. But under a ruling handed down by the Supreme 
Court last term, a magistrate must consider the "totality of 
circumstances" and make a "practical, common-sense decision" 
on whether to issue a warrant.

Despite all these safeguards, and despite the best efforts 
of police to comply, defective warrants are frequently 
issued. Evidence seized under the authority of such warrants 
is obt -,ned in violation of the Fourth Amendment and, under 
the "exclusionary rule", is routinely suppressed at trial.
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The result is that otherwise strong cases are often lost 
because crucial evidence cannot be introduced.

The exclusionary rule has applied in federal criminal cases 
since 1914 and in all state criminal trials since 1961. The 
primary rationale for the rule is that by suppressing evi­
dence that is illegally seized it is thought that police 
will be deterred from making unreasonable searches and will 
have more respect for citizens' privacy. At issue in the 
cases now before the Supreme Court is whether the rule can 
have any deterrent effect on police who act reasonably and 
in good faith, and who do everything that could be expected 
of them, including obtaining a search warrant. The question 
is whether the exclusionary rule should be applied mechan­
ically and absolutely, or whether a "good faith" exception 
should be created.

The arguments for creating the exception are that the cost 
of excluding relevant evidence in criminal trials is too 
high, that too many criminals are going free on "technical­
ities", and that the rule; cannot serve any deterrent effect 
when the police are not guilty of any misconduct. The argu­
ments against creating the exception are that the rule 
really does make the police and the judges and magistrates 
who issue warrants more careful, that it keeps the police 
from casually invading citizens' reasonable expectations of 
privacy in their homes and elsewhere, and that relatively 
few cases are actually dismissed because of application of 
the rule.

Both of the cases that were argued before the Supreme Court 
last week involved police searches based on defective war­
rants. In Massachusetts v. Sheppard, a magistrate signed 
and the police used a form warrant for drug searches to 
obtain evidence from a murder suspect's home. The suspect 
was convicted on the basis of the evidence, but the state's 
highest court overturned the conviction, saying that the 
evidence should have been suppressed because the warrant did 
not properly describe the items to be seized. A new trial 
was ordered.

In the companion case, United States v. L e o n , a federal 
trial judge in California suppressed evidence of drugs 
seized by police who obtained a warrant from a state judge 
on the basis of information from a caller's tip. The judge 
ruled that the warrant was not based on adequate "probable 
cause". The Nirch Circuit Court of Appeals agreed.

EHH: ojb 
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{ b u i l d i n g  o f  s p a c e  s t a t i o n

D e f e n s e  S e c r e t a r y  C a s p a r  
W e in b e r g e r  a n d  C IA  D i r e c t o r  
W i l l i a m  C a s e y  h a v e  o p p o se d  
a n y  m a j o r  c o m m i t m e n t  t o  
sp a c e - s ta t io n  fu n d in g  h -cause 
t h e y  f e a r  i t  c o u ld  d ru  i. o n e y  
f r o m  t h e i r  ow n  tp ace  p r o ­
g r a m s ,  o f f i c i a l s  s a id .

M i l i t a r y  a n d  i n t e l l i g e n c e  
agen c ie s  a r e  c on c e rn ed  th a t  
t h e y  w o u ld  h a v e  to  s h a r e  th e  
s p a c e  s t a t i o n  w i t h  c i v i l i a i  
a gen c ies  su ch  as N A S A  anc 
s o m e t im e s  w i t h  th e  a s t r o  
n a u t s  o f  o t h e r  c o u n t r i e s .  T in  
P e n t a g o n  w o u ld  p r e f e r  t o  o p ­
e r a t e  on  i t s  o w n  in  space .

j^ a n  and  R ob e r t  S c hw ab . The  bu ria l

O f f i c i a l s  o n  b o th  s id es  o f  
t n e  a r g u m e n t  s a y  t h a t ,  f r o m  
t h e  p o in t  o f  v i e w  o f  space - 
h a r d w a r e  d e v e l o p m e n t ,  a 
m a n n e d  space  s t a t i o n  is t h e  
n e x t  l o g ic a l  s tep . O t h e r  m a j o r  
s tep s  t o  f o l l o w ,  such as e s t a b ­
l i s h in g  a  b a s e  o n  th e  m o o n  o r  
s e n d in g  a m a n  to  M a rs ,  a re  
u s u a l l *  seen  as t a k i n g  o f f  
f r o m  a  sp ace  s t a t i o n  r a t h e r  
t h a n  f r o m  E a r t h .

A  rec en t  s t u d y  b y  th e  O f ­
f i c e  o f  T e c h n o l o g y  A s s e s s ­
m e n t ,  the  t e c h n ic a l  a rm  o f  
C o n g r e s s ,  p r o v i d e d  a n o t h e r  
m o t i v e  f o r  b u i ld i n g  th e  s t a ­

t i o n .  T h a t  r e p o r t  s a id  th e  
S o v i e t  U n i o n  is e m b a r k e d  on  
a n  a m b i t i o u s  s p a c e - s t a t i o n  
p r o g r a m ,  a n d  th e  S o v i e t s  a re  
s l o w ly  b u t  m e t h o d i c a l l y  p u l l ­
in g  a h e a d  o f  t h e  U n i t e d  
S t a te s  i n  c r e a t in g  a  p e rm a ­
nen t h u m a n  p re s en c e  in space . 
T h e  r e p o r t  p o in t e d  ou t  t h a t  
th e  U n i t e d  S t a te s  la c k s  su ch  a 
n a t i o n a l  g o a l  f o r  space .

B cggs  s a id  in i t i a l  fu n d in g  
f o r  th e  space  s t a t i o n  c ou ld  
a m o u n t  to  $100  m i l l i o n  in  th e  
f i s c a l  1985 b ud g e t ,  bu t  the  
fu n d in g  w o u ld  in c re a se  r a p i d ­
l y -

S u p r e m e  C o u r t  s e e k s  

t o  c l a r i f y  e v i d e n c e  r u l e

By SPE N C ER  SHERM AN
Unitod Press International

W A S H IN G T O N  -  T h e  S u ­
p r e m e  C o u r t  r e n e w e d  i t s  
ques t T u e s d a y  to  c l a r i f y  the  
s o - c a l l e d  e x c l u s i o n a r y  r u l e ,  
w h ic h  b a n s  use  o f  e v id e n c e  
th a t  is i l l e g a l l y  o b t a i n e d  by  
p o l ic e ,  a n d  to  dec ide  i f  it 
s h o u ld  m a k e  " g o o d  f a i t h "  e x ­
c ep t ion s .

T h e  R e a g a n  a d m in i s t r a t i o n  
l o n g  h a s  u rg e d  th e  n a t i o n ’ s 
h ighes t  c o u r t  t o  r e v i e w  a nd  
r e l a x  th e  c o u r t -m a d e  r u l e  o f  
e v id en c e ,  w h ic h  p r o s e c u t o r s  
c o m p la in  le t s  th e  g u i l t y  go  
f r e e  on  te c h n ic a l i t i e s .  P r o s e ­
c u t o r s  w a n t  th e  ju s t i c e s  to  
m a k e  e x c e p t i o n s  f o r  cases in 
w h ic h  p o l ic e  ac ted  in  " g o o d  
f a i t h "  — in k i n g  th e y  w e re  
w i ' k i n  th e  la w .

T h e  s o -c a l le d  " g o o d  f a i t h "  
e x c e p t i o n ,  h o w e v e r ,  h a s  been 
d e c r ie d  b y  c i v i l  l i b e r t a r i a n s  
w h o  c on te n d  it w o u ld  r e w a rd  
i l l e g a l  c onduc t  b y  n o l ic e ,  a l ­
l o w i n g  t h e m  t o  i l l e g a l l y

sea rch  f o r  e v id en c e  a n d  p le a d  
ig n o ra n c e  o f  th e  l a w  a s  an  
excuse .

T h e  c o u r t  l o o k e d  in t o  th e  
is su e  la s t  s e s s ion  b u t  w a s  
u n a b le  to  rea ch  a dec is ion .

It h e a rd  a rg u m e n t s  on  tw o  
c ases  T u e s d a y  — b o th  i n v o l v -  

■ ing sea rches  m ad e  b y  p o l ic e  
w h o  t h o u g h t  th e y  h a d  v a l i d  
sea rch  w a r r a n t s  b u t  l a t e r  s aw  
th e  w a r r a n t s  d e c la r e d  im p r o ­
p e r .  R u l i n g s  o n  th e  i no a re  
e xpec ted  b y  e a r l y  sunn . i-r.

M a s s a c h u s e t t s  A s s i s t a n t  
A t t o r n e y  G e n e r a l  B a r b a r a  
S m i t h  c a l le d  th e  e x c lu s i o n a r y  
r u le  “ i n f l e x i b l e "  a n d  " m e ­
c h a n i s t i c , "  a rg u in g  it s h o u ld  
n o t  a p p ly  t o  o f f i c e r s  w h o  a c t ­
e d  " i n  r e a s o n a b le  g o od  fa i t '  ’ 
w h e n  t h e y  e x e c u t e  s e a r c h  
w a r r a n t s .

S h e  w as  b a c k e d  by  U .S .  
S o l i c i t o r  G e n e r a l  R e x  Lee .

I p  k i c k  s m o k i n g  h a b i t

!\uit sm o k in g  
s t i l l  sm o k -  
th a t  is  o u r  

r le s  R o n g e y ,  
>ns f o r  th e  

i n t e r v i e w

1 b e  a ro u n d  
| 6  p ieces o f  
a s t  10 d ays  
added .

5s q u i t e  ab ^ , s u m , ’ ’ R o n -

sm ok ed  a c ig a r e t t e , "  R o n g e y  add ed .
T h e  g um  w o n ’ t ge t  r i d  o f  th e  d e s i r e  

f o r  a c ig a re t t e ,  b u t  i t  is in t e n d e d  to  
h e lp  p e o p le  w h o  g i v e  u p  c ig a re t t e s  
a b r u p t l y ,  o r  “ c o ld  t u r k e y . "

B o t h  th e  F D A  a nd  th e  c o m p a n y  sa id  
t h a t  a n  o rg a n i z e d  p r o g r a m  m a y  cons is t  
o f  a  p h y s ic ia n ' s  p r e s c r ib in g  th e  g um  
f o r  o n e  p a t ie n t  a n d  m o n i t o r i n g  th a t  
s m o k e r ’ s p r o g re s s .

T h e  V D A ’s l a b e l i n g  o n  th e  d r u g  sa id  
s m o k e r s  w i t h  a  h ig h  p h y s i c a l  t y p e  o f  
d ep endence  o n  n i c o t in e  a r e  th e  ones

B u t  l a w y e r  B a r r y  T a r l o w ,  
a rg u in g  in  f a v o r  o f  th e  r u le  in 
a C a l i f o r n i a  d ru g  case , r e je c t ­
ed c la im s  it had  a  m a j o r  
im p ac t  on  c r im e  f ig h t in g  and  
sa id  le ss  th a n  1 p e rc en t  o f  a l l  
c r im in a l  cases in C a l i f o r n i a  
a re  a f f e c t e d  b y  th e  ru le .

In  th e  C a l i f o r n i a  case, an  
a p p e a ls  c o u r t  r u le d  th a t  a 
ju d g e  w h o  is sued  a w a r r a n t  to  
s ea rch  th e  B u r b a n k  h om e  o f  
A lb e r t o  L e o n  d id  no t  h a v e  
s u f f i c i e n t  " p r o b a b l e  c a u s e "  to  
b e l i e v e  a c r im e  had  o c c u r r e d .

T h e  s t a t e  a rg u e d  th a t  e v i ­
dence g a th e re d  in  t h e  sea rch  
s h o u ld  n o t  be  su b je c te d  to  the  
e x c lu s i o n a r y  r u l e  because  the  
ju d g e  h a d  is sued  a  w a r r a n t  
w i t h o u t  s u f f i c i e n t  e v id en ce  to  
d o s o .
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I N  D E F E N S E  O F  

T F I E  F O U R T H  A M E N D M E N T  

E X C L U S I O N A R Y  R U L E

by John Wesley Hall, Jr.*

A R E  PL Y TO A TTO RNEY  GENERA L SM ITH

The Reagan Administration has m oun t ­
ed u legislative, judicia l, and public re la­
tions attack on the Fou rth  Amendment 
exc lusionary rule. The Administration 
earnestly seeks implementation o fV ' g o o d  
faith excep tion "  to the exc lus ionary rule 
which, i f  adopted, wou ld  make crim inal 
evidence apparent ly  i l legally seized in v io ­
la t ion o f  the Fou rth  Amendment admis­
sible in to evidence in a crim ina l tria l i f  
the seizing o f f ice r  was acting in a good 
fa ith be l ie f he was fo l low ing  the law and 
his v io lat ion was mere ly a technical one.

On the legislative f ro n t ,  the Adminis­

tration proposes a new section to the fed­
eral c rim inal code which adopts a subjec­
tive good faith excep tion .1

On the judic ia l f ron t , the Administra­
t ion , buoyed by its success in the fo rmer 
F i f th  Circuit en banc in United States v. 
Wiliams,2 is now seeking to establish 
good fa ith exception bcacldieads on the 
exc lusionary ru le at every turn in the 
courts . It participated as amicus curiae 
both  in briefs and ora l argument in the

abortive good faith exception ease o f  the 
1982 Term , Illinois v. Gates,3 where theI
Supreme Court wisely realized that, fac­
tua lly  and legally. Gates was not the case 
to decide whether a b lanket good fa ith 
exception should be adop ted .4

Now , the Administration has moved to 
the public relations f ro n t  to p rom o te  the 
good fa ith exception with A tto rney  Gen ­
eral Wil l iam French Sm ith as its ch ie f 
spokesman.5 'flic A tto rney  Genera l has

* Mr. Hall is a sole practitioner in Little 
Rock, Arkansas. He is the author o f  Search 
and Seizure published in 1982 by lawyers 
Cooperative Publishing Co. He is a Fellow 
in the American Board o f Criminal law ­
yers and is certified as a Criminal Trial 
Advocate by the National Board o f  Trial 
Advocacy. He is a Sustaining Member o f 
NACDL

1 Proposed 18 U.S.C.* *505 quoted  in the 
text following note 54, infra.

2 622 F.2d 830 (5th Cir. 1980), cert. den. 
449 U.S. 1127.

3 103 S.Ct. 2317 (1983). In inexplicably or­
dering reargumcnt, the SuprcmeCourt direc­
ted the parties to brief the issue of whether
the “good faith exception" should be adop­
ted. Illinois v. Gates, 103 S.Ct. 436 (1982).

4 Illinois v. Gates, supra, 103 S.Ct. at 2321. 
The Court has. however, recently granted 
certiorari in four good faith cases: Michigan
V. Clifford. 32 Cr.L. 4169 (No. 8 2 -3 5 7 , Jan. 
24, 1983); Massachusetts v. Sheppard. 33 
Cr.L. 4093 (No. 82-963, June 27, 1983); 
Colorado v. Quintero, 33 Cr.L. 4094 (No. 
82-1711, June 27, 1983); United States v. 
icon , 33 Cr.L 4094 (No. 82-1771, June 27, 
1983).

5 FBI Director William Webster also has pub­
licly appeared as a spokesman with Attor­
ney General Smith.

22 the CHAMPION



spoken on  this on nationwide television, 
and he has been making speeches around 
the coun try  decrying the alleged societal 
evils o f  the Fou r th  Amendment exc lusion­
ary rule . In an e f fo r t  to persuade lawyers, 
his speech has now begun appearing in 
bar jou rna ls  under the t!*ic< “ The Exlcu- 
sionary Rule ‘ BE  D A M V F D . ’ ”

It is not legal a/gum int. It is, rather, the 
latest chapter o f  th*1 running debate on  the 
Polit ics o f  Crime, circa 1980's. The A t to r ­
ney Genera l goes to great lengths lo  accuse 
the F ou r th  Amendment exc lusionary rule 
o f  contr ibut ing to the imbalance between 
the lawless and the rights o f  society. He 
conc ludes by touting the Reagan Adm in ­
istration's proposed legislation to create a 
"g ood  fa ith excep t ion "  to the exc lus ion­
ary ru le  where good fa ith technical v io la ­
tions o f  the F ou r th  Amendment do not 
require evidentiary exc lusion. As is typical 
o f  this Administration , A tto rney  General 
Sm ith , its ch ie f law enforcement o ff ice r , 
makes sweeping generalizations about the 
exc lus ionary rule and the good fa ith ex ­
ception with simple solutions to the 
so-called "p rob lem s ."  In generalizing, 
however, the A tto rney  Generr! makes 
some glaring legal e rrors and unsupported 
factua l assumptions about the exc lus ion­
a ry  ru le and the good fa ith exception and 
even the practical necessity o f  a broad 
good fa ith  excep tion under existing law.

I read the A tto rney  General's remarks 
in m y  own bar jo u rn a l ,6 and I was c on ­
cerned that the nation ’ s ch ie f law  einforcc- 
ment o f f ic e r  cou ld  make such legally spe­
cious comments  with impunity . I feel c o n ­
strained to  respond and enter the fray . 
A fte r  considering d iffe rent avenues to 
pursue this response, I settled on  a point- 
by -po in t rebutta l which, I believe, makes 
the A tto rney  Genera l ’ s position const i tu ­
t iona l ly  suspect at best and legally fo rt i f ies 
the exc lus ionary  rule as a part o f  ou r  c on ­
st itu t iona l ju r isprudence .

A summary  o f  the Adm in istrat ion ’s 
posit ion

In this speech, A tto rney  Genera l Sm ith

6 Sm ith ,  The E x c lu s io n a ry  R u le  "B E  
DAM NED ." 17 Ark. Law. 112 (1983).

first states that the public believes that 
the courts arc no t doing their part to curb 
the growth o f  crime. He adds that ou r  his­
toric concern f o r  the rights o f  the accused 
have “ overwhelm [cd] the even m ore  h is to r­
ic first principle o f  government: Providing 
fo r  the defense o f  soc ie ty ."  Fu rthe r , he 
notes that "m o re  and more Americans 
recognize that an imbalance has arisen in 
the struggle between law and the lawless," 
and one weight in that imbalance is the 
exc lusionary rule.

Historically , he notes that the exc lu ­
sionary rule is a “ jud ic ia l ly  created rule o f  
law”  not even mentioned in the Fou rth  
Amendment to the United States Const i­
tution o r  anywhere else in the Constitu-

How does the A ttorney General 
propose to p rotect the citizenry 
from  the crim inal hiding behind a 
badge who is no t to be deterred 
by anything?

t ion, the Bill o f  Rights, or the federal 
criminal code. Since it was recognized by 
the Supreme Court in 1914  in Weeks p. 
United States,7 it “ has been criticized 
from  its inception .”  The A tto rney  G en ­
eral docs not mention that Weeks recog­
nized the exc lusionary rule as a personal 
right.8 He says that the states were not 
fu l ly  convinced o f  the value o f  the exc lu ­
sionary rule because, by  the time the 
Court first decided that the Fou r th  
Amendment was not incorpora ted into 
the due process clause o f  the Fou rteen th  
Amendment in Wolf p. Colorado9 in 
1 949 , on ly  sixteen states adopted the

7 232 U.S. 383 (1914).
The exclusionary rule actually was first ap­
plied in the state courts in Stale v. Slamon, 
50 A. 1097 (Vt. 1901), and State p. Sheri­
dan. 96 N.NV. 730 (Iowa 1903).

8 Weeks v. United States, supra. 232 U .S. at 
392-94 & 398. Sec text accompanying notes 
45-50, infra.

9 338 U.S. 25 (1949), overruled in Mapp p. 
Ohio. 367 U.S. 643 (1961).

exc lusionary rule while th irty-one refused 
to  adopt i t .10 The Supreme Court  fina l ly  
made the exc lusionary rule binding on  
the states in Mapp p. Ohio11 in 1 9 61 .  He 
says that the effect o f  the exc lusionary 
tule is that, quoting Justice Ca rdozo , 
when Cardozo  was a judge on  the New 
Y o r k  Court o f  Appeals, “ The crim ina l >s 
to go free because the constable has b lun ­
d e re d . " 12 No matter how technical a v io ­
la t ion o f  the Fou rth  Amendment, the 
evidence is suppressed. “ There is no 
weighing by the court o f  the seriousness 
o f  the crime or the significance o f  the evi­
dence. Even a good faith a ttempt by a 
law enforcement o f f ic e r  to ensure the 
legality o f  the search will not -  i f  a tech­
nical flaw is uncovered -  save the evidence 
o f  c rim e ."

The A tto rney  Genera l pays lip service 
to two o f  the arguments in favor o f  the 
exc lusionary rule , deterrence o f  un law fu l 
police conduct and the preservation o f  
judic ia l integrity. No mention is made o f  
(he personal right rationale o f  the exc lu ­
sionary ru le. He f la t ly  states that the de­
terrence rationale has no “ empirical evi­
dence" to support it. The judicia l in tegrity 
rationale is turned inside out by his stat­
ing that there is no judic ia l integrity when 
the guilty go free.

In support o f h i s p 9sit ion, the A tto rney  
Genera l states that " [ t ]  he rule is invoked 
upon the most technical o f  v io lat ions -  
even when the o ff ice r cou ld  not reasonably 
have been expected to  do o therw ise .”  
In support o f  this p roposit ion , he cites, 
w ith some justi fication , the bizarre jud ic ia l 
c ircum locut ion o f  Robbins p. California13 
and Belton v. New York14 in 198 1  where 
the Supreme Court held on somewhat 
similar probab le cause that the t runk  
search in Robbins shou ld be suppressed 
and the search incident o f  the passenger 
compartment in Belton should be sus­
tained, while in 1982  the Court overru led

10 See W olf v. Colorado, supra, at 33-39.

11 367 U.S. 643 (1961).

12 People v. Defore, 242 N.Y. 13, 150 N.E. 
585, 587 (1926), cert. den. 270 U.S. 657 
(denying suppression of the evidence).

13 453 U.S. 420 (1981), overruled in United 
States p. Ross, 456 U.S. 798 (1982).

14 453 U.S. 454 (1981).
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Robbins in United States v. Ross'8 h o ld ­
ing that probab le  cause to search a vehicle 
extends th roughout the vehicle wherever 
the probab le  cause might take the o f f ice r .

The A tto rney  General recognizes the 
19 79  report o f  the General Accounting 
O ff ice o l  the U .S . Congress which found 
that the exc lusionary rule was jud ic ia l ly  
invoked in o n ly  1 .3% o f  federal criminal 
cases and figured in the declining o f  p ro ­
secution in o n ly  0 .4%  o f  federal criminal 
cases. He says, however, that these figures 
arc misleading because the percentages 
arc higher in some larger districts unstud­
ied by GAO . A lso, he says the p rosecu to r ­
ial and judic ia l (t r ia l and appe l la te ) w o rk ­
load is unnecessarily high because o f  
Fou rth  Amendment issues.

He finds an effective civil remedy under 
the civil rights acts10 as a result o f  the 
broadening o f  this civil remedy by the 
Supreme C o u r t .17

F ina l ly , he says that the Administrat ion 
has a remedy fo r  the “ absurd consequence 
[ o f  the exc lusionary ru le ] o f  releasing 
the gu i l t y "  -  its proposed good fa ith ex ­
ception legis lat ion10 which is a lready the 
law in the F i f th  and Eleventh Circuits as 
a result o f  United States v. Williams. 19 
Tlii'i p roposa l, he says, when added to 
o ther unidentif ied Administrat ion p r o p o ­
sals, "w ou ld  . . .  greatly strengthen the 
abil ity  o f  government to p ro tect the law 
abiding -  w ithout impairing ou r  Consti­
tu tiona l liberties.”
Whtit is the F ou r th  Amendment?

The Fou r th  Amendment states as f o l ­
lows: “ The right o f  the peop le  to  be secure 
in the ir persons, houses, papers, and e f ­
fects, against unreasonable searches and 
seizures, shall no t be v io lated , and no  
Warrants shall issue, but upon  p robab le  
cause, supported by Oath o r  a f f i rm a t ion , 
and pa rt icu la r ly  describing the place to  be 
searched, and the persons o r  things to be

15 456 U.S. 798 (1982).

16 See 42 U.S.C. • 1983.

17 Citing Monell v. New York City Dept, o f  
Social Services. 436 U.S. 658 (1978). See 
also Owen v. City o f  Independence, 445 
U.S. 622(1980).

10 Quoted in the text following note 54, infra.
19 See note 2, supra.

seized.” 20
The history o f  the Fou rth  Amendment 

shows that the first clause provides a gen­
eral pro tect ion against unreasonable 
searches and seizures and the :;ccr nd clause 
dictates the requirements o f  search war­
rants .21

The quantity and com p lex i ty  o f  Fourth 
Amendment li tigation nas become mind 
boggling. Nowhere in the law have so few 
words generated so much litigation and 
confus ion . A fte r over twenty years o f  in­
tense li tigation since Mapp p. Ohio22 made 
the exc lusionary rule binding on the slates, 
much o f  the body  o f  Fou rth  Amendment 
law is now settled. While there are stil l 
several areas o f  the law o f  search and seiz­
ure uncharted by the Supreme Court , the 
settled principles o f  search and seizure

The Fourth Amendment was 
intended to protect A LL  citizens, 
hotli law-abiding and the lawless, 
from  governmental intrusions.

law have made the Supreme Court's de­
cisions over the last several years some­
what predictable , at least to Fourth
Amendment lawyers.

Why do  we have a proh ib it ion  against
unreasonable searches and seizures?

The his to ry  o f  the Fou r th  Amendment
is fascinating. It is roo ted  in free speech,
taxation, smuggling, c o r rup t ion , litigation,
and polit ics.23

20 The Attorney General makes a Freudian slip 
in his speech -  h ; omits the probable cause 
and warrant clause when he quotes us the 
Fourth Amendment in this speech. The sig­
nificance of this omission will be apparent 
below in understanding the Administration's 
proposed “good faith exception" which 
could very well be unconstitutional.

21 Lasson, note 23, infrc, at  102-03.

22 367 U.S. 643 (1961).

23 This brief account of the history of the 
Fourth Amendment is summarized from 
Hall, Search and Seizure* * 1:11-1:15 (1982)
which summarized the two significant works

In England, the power to  search devel­
oped soon a fte r the invention o f  the print­
ing press made it possible f o r  malcontents 
to subject the C rown to widespread crit i­
cism. Genera l warrants and writs o f  assis­
tance were issued by the C rown to all 
sorts o f  peop le  (not even police o f f ice rs ) 
to search private p rope rty  to seize alleged­
ly libe lous and seditious pub lications. Tire 
in famous Star Chamber issued and en­
fo rced general warrants. Somewhat later, 
the power o f  search and seizure was used 
to en force the tax laws and co llect import 
duties.

The general warrant and writ o f  assis­
tance came to the co lon ies to restrict 
American foreign trade. It turned ou t , 
however, that they were used more  vigor­
ous ly  here than in England.

The general warrant first succumbed 
to a judic ia l attack in England in 176S in 
lintick v. Carrington24 which he ld invalid 
a general search warrant to seize papers. 
Meanwhile, the various states adopted 
their own protections against unreasonable 
searches and seizures just before and after 
the Dec laration o f  Independence. The 
Const itu tiona ’ nvention om i l tcd  a Bill 
o f  Rights, but mere was an understanding 
one wou ld  be short ly  referred l o  the states. 
This contr ibuted to  the de lay i r  adop tion 
o f  the Consti tu tion . The Bil l o f  Rights 
was f ina l ly  sent to the states and adopted 
in 1 792 .

The A tto rney  Genera l seems, to  a tt r ib ­
ute the Bil l o f  Rights to “ o u r  historical 
concern fo r  the rights o f  the accused”  
and that “ we have needlessly a l lowed [this 
concern ] to overwhelm the even more 
historic first principle o f  government:

on the history of the Fourth Amendment: 
Lasson, The History and Development o f  the 
Fourth Amendment to the Constitution of 
the United States ch. 1-3 (1937); I.andynski, 
Search and Seizure and the Supreme Court 
ch. 1 (1966 ). See also Marcus v. Search War­
rants o f  Property, 367 U.S. 717, 724-29 
(1961); Kamisar, Does (Did) (Should) The 
Exclusionary Rule Rest on a "Principled 
Basis" Rather Than An "Imperial Proposi­
tion"?, 16 Creighton L. Rev. 565, 571-79 
(1983).
I apologize to the reader for occasionally 
citing myself -  it is easier to do so than re­
state propositions and recite many other 
authorities.

24 19 Howell's St. Tr. 1029 (1765).
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Providing fo r  the Icfisc o f  soc iety .”  The 
Fou rth  Amendment , however, was in tend­
ed to protect a l l citizens, bo th  the law- 
abiding and the lawless, f rom  gove rnmen­
tal in trusions.25 A fte r  a l l , it docs re fer to 
"Th e  right o f th e p e o p /e  to be secure . .  
not just the criminal e lement. Indeed, the 
entire body  o f  the law o f  administrative 
searches and inspections developed f rom  
a need to  en fo rce civi1 law rather than 
the criminal law.

The A tto rney  Genera l cannot so easily 
dismiss ou r  right to be free f rom  unreason­
able searches and seizures as a mere p ro ­
tection f o r  the criminal accused. It p ro ­
tects a l l o f  us.

The exc lus ionary ru le as a remedy f o r  a 
Fou rth  Amendment vio lat ion

The A tto rney  Genera l observes that 
“ ( t ] h e  exc lusionary rule is a jud ic ia l ly  
created rule o f  law ”  that is “ no t to be 
found anywhere in the Const itu tion , the 
Bill o f  Rights, o r  the federal crim ina l 
code. It was also not inherited f rom  Eng­
lish law .”

T rue . But the entire com m on  law and 
the law o f  equity is based on jud ic ia l ly  
created remedies. The exc lusionary rule 
had not been found necessary by the time 
the Fou r th  Amendment was rati fied be­
cause an after-the-l ’act remedy was not 
yet required.26 How else do  we en fo rce  
fundamenta l constitu tiona l rights in ou r  
present system o f  justice so the F ou r th  
Amendment wi l l no t become a mere 
“ fo rm  o f  words?” 27 A fte r a l l ,  it is no  
longer the Eighteenth Century . The Weeks 
court made this abso lu te ly  c lear near ly  
seventy years ago:

“ I f  letters and private documents can 
thus be seized and he ld and used in evi­

25 See. e.g., Weeks i>. United States, 232 U.S. 
383, 395 (1914); Agnelto v. United States, 
269 U.S. 20, 32 (1925); Go-Bart Importing  
Co. v. United States. 282 U.S. 344, 357 
(1931); United States v. Lefkowitz, 285 U.S. 
452, 464 (1932y,McDonaldv. United States, 
335 U.S. 451, 455-56 (1948); Miller v. Uni­
ted States, 357 U.S. 301, 314 (1958); Ker v. 
California, 374 U.S. 23. 33 (1963).

26 Kamisar, note 21, supra, at 571-79.

27 Mapp v. Ohio, supra, at 655.

dence against a cit izen accused o f  an o f ­
fense, the protection o f  the Fou rth  Amend­
ment , declaring his right to be secure 
against such searches and seizures, is o f  
no  value, and, so far as those thus placed 
are concerned, might , • well be stricken 
from  the Constitu tion . The e f fo r 's  o f  the 
courts and their off ic ia ls to bring the 
guilty to punishment, praiseworthy as 
they arc, are not to be aided by the sacri­
fice o f  those great priniciples established 
by years o f  endeavor and suffering which 
have resulted in their embodiment in the 
fundamenta l law o f  the la n d . . .  In Adams 
p. New York, 192 U .S . 5 8 5 ,  this court said 
that the Fou rth  Amendment was intended 
to secure the citizen in person and p roper­
ty against un law fu l invasion o f  the sanctity 
o f  his home by o ff icers o f  the law , acting

What is a “ reasonable, gCC‘! fa ith  
belief?

under legislative o r  judicia l sanction. This 
pro tect ion is equally extended to the 
action o f  the government and o ff icers o f  
the law acting under it. Boyd Case, 116 
U .S . 6 1 6 .  T o  sanction such proceedings 
wou ld  be to a ff i rm  by judicia l decision a 
manifest neglect, i f  not an open defiance, 
o f  the proh ib it ions o f  the Constitu tion , 
intended fo r  the protection o f  the people 
against such unauthorized a c t ion ." 28

28 B'eefo p. United States, supra, at 394- <5.

29 Sec 1 Blackstone, Commentaries *244-45: 
"For, as to such public oppressions as tend 
to dissolve the constitution, and subvert the 
fundamentals of government, they are cases, 
which the law will not, out of decency sup­
pose: being incapable of distrusting those, 
whom it has invested with any part of the 
supreme power; since such distrust would 
render the exercise of that power precarious 
and impracticable. For, wherever the law 
expresses its distrust of abuse of power, it 
always vests a superior coercive authority in 
some other hand to correct it; the very no­
tion of which destroys the idea of sovereignty. 
For which reason all oppressions which may 
happen to spring from any branch of the 
sovereign power, must necessarily be out of 
the reach of any stated rule, or express legal

As I read B lackstone, I submit that he 
would have approved o f  the exc lusionary 
rule had it been thought o f  in his t ime.29

Many alternatives to  the exc lusionary 
rule have been proposed in the last twenty 
years, the most notab le  and influentia l 
being in Ch ie f  Justice Burger's dissenting 
opin ion in Bivens v. Six Unknown Agents 
o f the Federal Bureau o f Narcotics. 30 
Bivens held there was a federa l cause o f  
action against federal o f f ice rs  fo r  Fou rth  
Amendment vio lations. Ch ie f Justice 
Burger used Bivens as a fo rum  to restate 
his longstanding views31 that the exc lu ­
sionary rule should be re fo rmu la ted  or 
replaced ou tr igh t .32 He genera lly stated 
five a lternatives: ( a )  waiver o f  sovereign 
immunity  fo r  search and seizure torts ; 
( b )  c reation o f  a cause o f  action fo r  search 
and seizure torts ; (c )  creation o f  a t r ibu­
nal to hear • .arch and seizure to rt  c la ims; 
( d )  t> rtut ry remedy in lieu o f  eviden­
tiary extrus ion ; (e )  general provisions p ro ­
hibiting the exc lusion o f  evidence.33 He 
also spoke approving ly o f  the then p ro ­
posed A L I Model Code o f  Pre-arraignment 
Procedure "Substan t ia l i ty  T e s t . " 34 The 
A L I Substantia lity Test is a fo rm  o f  the 
good faith exception which requires that 
the v io lat ion o f  the right against unreason­
able searches be "substantia l [i .e., "gross, 
w i l l fu l ,  and pre judicial to  tire ?<:cuscd"] 
o r . .  . otherwise required by the Consti­
tution. . .  . ” 35 Nevertheless, Ch ie f  Justice 
Burger did concede “ the need fo r  some 
remedy to give meaning and teeth to  the 
consti tu tiona l guarantees against un law fu l

provision: but, if ever they unfortunately 
happen, the prudence of the times must pro­
vide new remedies upon new emergencies." 
(emphasis in original).

30 403 U.S. 388, 413 (1971) (Burger. C.J., dis­
senting).

31 See Burger, Who Will Watch the Watchman?, 
14 Am. U.L. Rev. 1 (1964).

32 Bivens v. Six Unknown Agents o f  the Fed­
eral Bureau o f  Narcotics, supra, at 413-19 
(Burger, C.J., dissenting).

33 Id. at 422-23 (Burger, C.J , dissenting).

34 Id. at 419 (Burger, C.J., dissenting). See ALI 
Mod..i Code of Pre-arraignment Procedure 
» SS 290.2 (Official Draft 1975).

35 ALI Model Code of Pre-arraignment Proce­
dure s SS 290.2(3) (Official Draft 1975).
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The exc lus iona ry  rule docs no t a lways 
free the gui lty

The A tto rney  Genera l states a lmost as 
fact that the guilty go free when evidence 
is exc luded because the exc lus ionary rule 
is invoked . This is not always so.

Evidence il legally seized can be, o f  
course , powe r fu l evidence o f  guilt . Its 
ev identia ry re l iabili ty is usually unques­
tioned. \Vlien i l legally seized evidence is 
exc luded , the case proceeds f rom  there. 
In possessory offenses, such as drug, gam­
bling, and weapons cases, suppression o f  
the evidence cou ld very well result in a 
dismissal o f  charges. In o»her types o f  cases, 
however , the result o f  the criminal case 
cou ld  very well be unchanged. Take, fo r 
examp le , Cooliilgc v. New Hampshire, 37 
mentioned by the A tto rney  General fo r  
anothe r p roposit ion in his speech. Coo 
lidge invo lved p robab ly  the most heinous 
murde r in New Hampshire h is to ry . A fter 
Coo l idge ’ s conviction , evidence seized 
f rom  his house and car was suppressed 
by  the Supreme Court as a result o f  illegal 
scarchos, and his conviction was reversed. 
On retr ia l , Coolidge was convicted with­
ou t  the i l lega lly  seized evidence. Consider 
aiso Mincey »>. Arizona30 which involved 
the k i l l ing o f  a police o f f ice r during a 
drug raid. Notw ithstanding eyewitnesses 
to  the occurrence , the police fe l t  c om ­
pelled to  subject the de fendant ’s house to 
an intensive four-day search, and the evi­
dence so obtained was used against him. 
The C ou r t  suppressed the search, and 
M incey s tood  trial again and was con ­
victed .39

The A t to rn ey  General makes note o f  
the Genera l Accounting O ff ice report 
that the exc lusionary rule was actually 
invoked in o n ly  1 .3% o f  fi led federal 
c rim inal cases and that o n ly  0 .4%  o f  de­
c lined cases were declined f o r  prosecution 
because o f  F ou r th  Amendment prob lems.

conduct by government officials."38

36 Bivens, supra, at  415 (Burger, C.J., dissent­
ing).

37 403 U.S. 443 (1971).

38 437 U.S. 385 (1978).

39 See State v. Mincey, 130 Ariz. 389, 636
P.2d 637 (1981), cert. den. 102 S.Ct. 1638
(1982).

He finds this “ exceedingly weak support 
fo r  the exc lus ionary ru le ’s continuation!.’ ’ 
He fu rther counters this statistic by chal­
lenging its true e ffec t because 3 3%  o f  all 
defendants going to trial fi le suppression 
motions (which account fo r  5 5%  o f  all 
motions f i led ) which waste the time o f  
courts and prosecutors and because sup­
pression m ot ion s  are made in 207o o f  all 
cases in some larger districts He also notes 
that a 1971 state cou rt  study in three 
branches o f  the Chicago Circuit Court  re­
potted that F ou r th  Amendment suppres­
sion m ot ions  in only possessory offenses 
were successful 3 0 %  o f  the time.

The most usual fa ilures o f  the police 
to com p ly  with 'l ie requirements o f  the 
F ou r th  Amendment arc in possessory 
o f f i  uses. It is here that the exc lusionary

The Reagan Administration is 
seeking to establish good faith  
exception beachheads on the 
exclusionary ru le a t every turn 
in the courts.

rule has its greatest impact because the 
entire case m ay  very well turn on  the 
legality o f  a search and seizure o r  an arrest 
o r  both .

But, Mv. A tto rney  Genera l, le t ’ s n o t  ig- 
n o r  the fact that a large number o f  street 
encounters result in illegal searches and 
arrests where there is no pre text o f  a suc­
cessful prosecution . The police succeed in 
removing a small quantity  o f  drugs o r  a 
gun f rom  circu lation . And who is there to 
compla in ; the dope dealer i l legally stripped 
o f  his cache o f  drugs? Hard ly . On ly  when 
the police get serious and decide to prose­
cute do  they usua l ly  have to  ju s t i fy  their 
a llegedly illegal conduct .

Fm a l ly ,  it shou ld no t  be lost on  any ­
one what the A t to rney  Genera l ’ s figures 
rea l ly mean: In  u rban areas the police 
are more l ike ly  to  have v io lated the F ou r th  
Amendment, and he is tac it ly  admitting 
that the police are no t  going to  com p ly  
with the F ou r th  Amendment in a substan­
tia'. number o f  cases. The fact that some 
classes o f  peop le  are m ore  l ike ly  to be 
subjected to an illegal search and many

police will invariably vio late civil liberties 
shou ld be a compell ing reason to  retain 
the exclusionary ru le , no t discard it, The 
A ttorney  Genera l ’ s argument jus t does 
not fo l low .

Judicial economy is no  ground to 
m od i fy  the exc lusionary rule

The Goddess o f  Justice is not a Cost 
Accountant. The criminal courts  exist 
to resolve disputes between government 
and its citizens over whether criminal 
laws were violated and whether the Con­
stitution was vio lated in getting the de­
fendant before the bar o f  the cou rt . The 
fact that the Administrat ion seriously 
argues that the courts have better things 
to  do  than determine whether the govern­
ment has violated the rights o f  its citizens 
ic incredible.
The deterrence rationale is not a fa i lure

The Supreme Cou rt  now considers 
whether the police wil l be deterred from  
Fou rth  Amendment vio lat ions in deter­
mining whether to o rd e r exc lus ion in a 
particular case. In United States v. Calan- 
dra,A0 Justice Powell w rote  fo r  six mem ­
bers o f  the Court :

"The  purpose o f  the exc lus ionary rule 
is not to redress the in ju ry  to the privacy 
o f  the search victim:

“ ‘ [T Jhe  ruptured privacy o f  the vic­
tim’ s homes and effects cannot be restored. 
Reparation comes too  la te . ’ Linkletter v. 
Walker, 381 U . S . 6 1 8 , 6 3 7 ( 1 9 6 5 ) .  Instead, 
the ru le ’ s prime purpose is to deter fu tu re  
un law fu l police conduct and thereby 
effectuate the guarantee o f  the Fou r th  
Amendment against unreasonable searches 
and seizures:

‘ “ The rule is calculated to  prevent, 
no t to repair. Its purpose is to deter -  to 
compe l respect fo r  the consti tu tiona l 
guaranty in the on ly  e ffec t ive ly  available 
way -  by removing the incentive to  dis­
regard it . ’  Elkins v. United States, 3 6 4  
U .S . 2 0 6 , 2 1 7  ( 1 9 6 0 ) .

" . . .  In sum, the rule is a jud ic ia l ly  
created remedy designed to safeguard 
Fou r th  Amendment rights genera lly  
through its deterrent e f fec t , rather than a

40 414 1 1 338 (1974).
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personal constitu tiona l right o f  the party 
aggrieved.

“ Despite its F r j a d  deterrent purpose, 
the exc lusionary rule has never been in­
terpreted to proscribe the use o f  i l legally 
seized evidence in all proceedings or against 
a l l persons. As with any remedial device, 
the application o f  the ru le hns been re­
stricted to those areas where its remedia l 
objectives are thought most e ff icac ious ly 
served. The balancing process implic it in 
this approach is expressed in the con tou rs  
o f  the standing requ iremen t ."41

There is a justi f iab le be l ie f that the de­
terrence rationale was not even considered 
when the exc lusionary rule was fashioned 
in Weeks. 42

W ithou t even getting in to  the argument 
over the true purpose o f  the exc lusionary 
ru le ,43 one cannot logica l ly say that the 
exc lus ionary ru lr docs not ever deter un ­
law fu l police conduct. A oro fcssiona l p o ­
lice o f f ic e r  strives to make sound cases in 
o rd e r to make convictions. I f  he has too  
many  invalid arrests o r  searches, his per­
sonnel record will show it and p romot ions  
may not fo l low . I f  he develops a reputa­
t ion as a liar o r  one who “ plays fast and 
lo o se "  with the Fou rth  Amendment, judg­
es will no t believe him at suppression 
hearings o r  even court tria ls on  the merits 
o f  a criminal case. I f  he is m ore  con ­
cerned with clearing outstanding cases by 
arrest and has no concern whether he 
convicts anyone, then the deterrence 
rationale s imply will not bo effective as 
to  h im . And what i f  he s imp ly  chooses 
no t to  be deterred at all?

I, f o r  one, refuse to  believe that p ro ­
fessional law enfo rcement o f f ice rs  as a 
group arc so devious o r  stupid that the 
deterrence rationale cannot have an effect 
on  the way they do  their jo b .  It is human 
nature to succeed in one ’ s pro fess ion and 
do well .

But , some want to  d o  well at the ex­
pense o f  others. They measure success by 
arrests and no t convictions. They blame 
the courts fo r  being lenient when their 
const i tu t iona l e rrors must be accounted

41 Id. at  347-48 (footnote omitted).

42 Id. at 356-58 (Brennan, j., dissenting).

43 See the following section.

fo r . Those o f  us in !'te search and seizure 
bar have all encountered law enforcement 
o ff icers who wi l l go to any length to 
make a case against someone who they 
believe deserves to be convicted. Even the 
threat o f  a per ju ry  conviction docs not 
deter them. Obv ious ly , the exc lusionary 
rule docs no t deter these o ff icers  either. 
How , then, Mr. A tto rney  Genera l, d o  you  
propose to protect the citizenry f rom  the 
criminal hiding behind a badge who is not 
to  be deterred By anything? The on ly  
p ro tec tion is evidentiary exclusion.

It has been said that the empirical data 
on the administration o f  the exc lusionary 
rule docs not support the conclusion that 
the rule deters un law fu l police conduct .44 
Idea l ly , the Fou rth  Amendment itse lf

The rights o f  the accused have 
“ overwhelmed the even more 
historic firs t principle o f  
government: providing fo r  the 
defense o f  lociety. ”
-  A ttorney General Smith

should deter Fou rth  Amendment v io la ­
tions, but it doesn ’ t, and the courts have 
done a lo t to  p rom o te  Fou r th  Amend­
ment v io lat ions by  not taking suppression 
motions serious ly . The Fou r th  Amend­
ment is v io lated every day in every m a jo r  
ju risd iction . What o th e r remedy o f  the 
exc lusionary rule is effective to limit 
police conduct before it occurs? I  don 't 
see one yet .

What abou t  the personal right rationale?
Weeks considered exc lusion o f  evidence 

because o f  a F ou r th  Amendment vio lat ion 
to be a m atte r  o f  personal right.45 While 
the present Supreme Court  has ignored

44 Oaks, Studying the Exclusionary Rule in 
Search and Seizure. 37 U. Chi, L. Rev. 665 
(1970).
But see generally Kamisar, note 23, supra.

45 See text accompanying note 28, supra.

this rationale fo r  exc lusion in favor o f  the 
deterrence rat iona le ,40 it has been fo rce ­
fu l ly  argued by some in fluentia l commen­
tators that Weeks' original understanding 
stil l has currency and constitutional valid­
i ty .47

These commenta to rs  find the Weeks' 
personal right theory  as “ simply another 
name fo r  jud ic ia l rev iew" o) executive ac­
t ion40 under Marberry p. Madison.*9

The personal right rationale cF/uinatcs 
the need to consider the sometimes im ­
ponderab le question o f  whether invoking 
the rule in a particu lar case wou ld serve 
to deter the police f rom  future vio lations 
o f  the Fou r th  Amendment.

The time is ripe fo r  a rcemergence o f  
the personal right rationale . Indeed, on 
June 2 9  the Oregon Supreme Court ap­
plied the personal right theory in exc lud­
ing evidence.50
A civil remedy is ineffective

The A tto rney  Genera l urges aggricvt--: 
c rim inal defendants to instead pursuo the 
allegedly expanded civil remedies provided 
fo r  under 4 2  IJ.S.C. § 1 9 8 3 .51 It is fo l ly  
to  th ink that a potentia l civil action by a 
defendant convicted on il legally obtained 
evidence has any deterrent o r  even reme­
dial value at a ll . As the A tto rney  General 
must recognize, the brunt o f  the civil ac­
tion wil l fa l l on  the governmenta l entity 
emp loy ing  the o f f ic e r ,  n«t the o ff ice r 
himsc'f , bo th  in the costs o f  defense and 
in paying judgments. A lso , the increased 
use o f  insurance shifts the cost away from  
the o f f ic e r  and his emp loye r .  F ina l ly ,  and 
by no  means last ly , it has no t been lost 
on  the police that a person they can label 
“ c r im ina l"  in a civil trial makes a misera­
b ly  p o o r  p la in t i f f .  Anyone  who has tried

46 Sec United Slates v. Calandra, n o te41 .supra.
47 Jchrpck &. Welsh, Up From Calandra: The 

Exclusionary Ru le as a Constitutional Re­
quirement, 59 Minn. L. Rev. 251 (1974); 
kamisar, note 23, supra.

48 Shrock & Wclsch, note 47, supra, at 324-26. 
335-66; Kamisar, note 23, supra, at 590-97.

49 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 
177-78 (1803).

50 State v. Davis, Ore.S Ct. (No. 28881. June 
29, 1983) (NLJ, 7-18-83).

51 Sec cases cited in note 17, supra.
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a § 1983  illegal search action where evi­
dence o f  crime was found  can vouch fo r  
that. The police attitude to civil actions 
can best be summed up in an exchange I 
had wiib a police o f f i c e r 5 2 : ' I f  y ou  don ’ t 
like it, sue me. Y ou  can ’ t get someth in ’ 
from no th in ’ . "  T o  this I rep lied, “ Besides, 
y o u ’ re insured, r ight?" He just smiled.

So , Mr. A tto rney  Genera l, how  docs a 
civil action provide any deterrence o r  any 
effective remedy?
. l ie  Administration's proposed good faith 
exception

The A tto rney  General proposes in his 
speech that the exc lusionary rule be e l im ­
inated63 in favor o f  a good fa ith excep­
tion which wou ld a l low  the admission o f  
evidence whenever an o f f ic e r  conducts a 
search with a warrant o r ,  in the case o l  
warrantless searches, with a reasonable 
good faith be l ie f he was acting in accor­
dance with the Fou rth  Amendment.

The good faith exception is almost 
unworkab le in its practical application 
and it has some serious constitu tiona l 
problems i f  not p roper ly  administered. As 
a practical matter, these p rob lems must 
be resolved on  a case-by-case basis before 
a broad good fa ith exception can be adop ­
ted by statute o r  judicia l decision.

The good faith exception takes two 
fo rms: subjective good faith and objective 
good fa ith . One cannot tel l exact ly  which 
one the A tto rney  General espouses. What 
has been said pub lic i ly  does not H.ways 
squire with the language o f  the proposu l. 
At rimes, the Administration confuses the 
two, and the distinction is crucial as to 
how the exception will be administered 
and applied.

The Adm in istrat ion ’ s p roposa l is said 
to  adopt the result in United States v. 
Williams.8* Williams is c lear as to its h o ld ­
ing, but the Adm in istrat ion ’s p roposa l is

52 This was during the course of a search and 
seizure of a client’s business property, and I 
suggested that a later, more convenient pro­
duction of the items sought would not leave 
the obvious appearance that the officers 
were trying to harm the client’s business.

53 Sometimes he --ays "modified."

54 See text accompanying note 71, infra.

as inscrutable as the Fou rth  Amendment 
itself . Proposed 18 U.S .C. § 3 5 0 5  provides: 

“ Except as specifically provided by 
statute, evidence which is obtained as a 
result o f  a search o r  seizure and which is 
otherwise admissible shall not be excluded 
in a proceeding in a court o f  the United 
States i f  the search o r  seizure was under­
taken in a reasonable, good fa ith be lie f 
that it was in con fo rm ity  with the Fourth  
Amendment to  the Constitution o f  the 
United States. A showing that evidence 
was obtained pursuant to and within the 
scope o f  a warrant constitutes prima facie 
evidence o f  such a reasonable good faith

Except as specifically p rov ided .' v 
statute, evidence which is obtained 
as a result o f  search o r seizure and 
which is otherwise admissible shall 
not he excluded in a proceeding in 
a court o f  the United States i f  the 
search o r seizure was undertaken 

a reasonable good faith be lie f 
mat it was in conform ity with 
the Fourth Amendment to the 
Ct istitu(ion o f  the United States.
A .Itowing that evidence was 
obtained pursuant to and within 
(he scope o f  a warrant constitutes 
prima facie evidence o f  such 
reasonable good fa ith  be lie f unless 
the warrant was obtained through 
intentional and material 
misrep resen tat ion.

-P roposed  18 U.S.C. 3505

belief, unless the warrant was obtained 
through intentional and materia l misrep­
resentation.”  What is a “ reasonable, good 
fa ith be lie f?”  Reasonable by what stan­
dard and according to whom? How  will 
the good fa ith exception be administered? 
Is it constitutional?

The good faith exception is unworkab le 
Pro fessor LaFave has identified fou r

adverse consequences which will result 
f r om  the good faith exception applicable 
t o  the Administration ’ s proposa l .55

First, the good fa ith exception, to 
quote Justice Brennan, will stop develop­
ment o f  Fou rth  Amendment doctrine dead 
in its tracks because, w ithou t c.car prece­
dent, r.o o f f ice r  wou ld not bi acting in 
good fa ith .60

Second, the suppression judge will 
have to  "p robe  the subjective know ledge" 
o f  the searching o f f ice rs .57 That is nearly 
impossible. Also, the government ’s case 
will he the o ff icer's  “ self-serving and gen­
era l ly  uncontradictcd tes t imony ."

I wou ld  add a fu rther comment: the 
good fa ith exception is an open invitation 
to  police per ju ry . To  a good many police 
o ff ice rs , the end justifies the means, in 
this “ o ften  competit ive enterprise o f  fe r­
reting ou t c r im e ." 68 They cou ld fabricate 
their good fa ith be l ie f in fact o r  law from  
whole c lo th , and no one could contradict 
it. A fte r a l l , isn’ t a l i tt le  per ju ry  p re fe r­
able to letting a criminal loose 011 the 
streets, especia lly i f  y ou  can't get caught 
at i t ? 30

Third , adop tion  o f  the good faith excep­
tion "w ou ld  like ly result in a distinct p ro ­
police (o r ,  i f  you  p r r fc r ,  ant i-Fourth A- 
m cndn icn t ) bias in suppression ru lings."60 
“ ‘ [WJhut it means in practice is that ap­
pe llate courts defer to the trial courts and

55 LaFave, The Fourth Amendment In an Im ­
perfect World: On Drawing "Bright Lines" 
and "Good Fa ith ,"  43 U. Pitt. L. Rev. 307, 
354-59 (1982). This article contains an ex­
cellent discussion of the good faith excep­
tion. Id. at 333-59.

56 United States r. Peltier, 422 U.S. 531, 554 
(1975) (Brennan, J., dissenting).

57 Id. at 553 (Brennan, J., dissenting).

50 Johnson  r. United States, 333 U.S. 10, 14 
(1948).

89 Then who is the bigger crimicd?
In “Prince of the City,” a story about police 
corruption in a special narcotics investiga­
tion unit, the U.S. Attorney’s Office is ques­
tioning Dct. Ralph Alvarez about whether 
or not he ever perjured himself to secure a 
drug conviction. Alvarez said, “ Yeah. I've 
committed perjury about twenty times. You 
guys don’t understand the system. You 
want a conviction, but you got these stupid 
search and seizure laws."

60 LaFave, note 5 5 ,supra, at 357.
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tria l cou rts  defer to  the po lice . ’ ’ '6 ,
F ou r th ,  application o f  the good faith 

exception ic g a l r ' s  the challenged conduct 
in the fu tu re .62 The police wil l also then 
’ “ push to the l im i t ’ any au tho r i ty  they 
arc given by the courts . ’ ’ 63

Litigating the o f f ic e r ’ s subjective stare 
o f  rnind is near ly impossible. The Supreme 
Court  rejected that very argument in de­
clining to adopt target standing in Rakas 
v. Illinois64 because o f  the "adm in istra ­
tive bu rdens" in determining who the o f ­
ficer considered a " ta rg e t . " 60

Can y ou  imagine how  far afie ld a sup­
pression hc.. .ing cou ld  go i f  the o f f ic e r ’ s 
state o f  mind wou ld  suddenly be relevant? 
Wou ld  the officer's overa l l suppression 
and conv ic t ion  record then become rele­
vant to  his c laim lie acted in good faith 
when he violates the Fou rth  Amendment? 
(H ow  abou t Ihe magistrate's record o r the 
o f f ice r 's  know ledge that the magistrate 
has a bad record in Fou rth  Amendment 
cases?) The cine hou r suppression hearing 
may become an all day a ffa ir .

In 1 9 8 2  in State v. White,66 the Wash­

Id  quoting  Amjlcrdnm, Perspectives on the 
R ft r th  Amendment, 58 Minn. L. Rev. 349. 
394 (1974]i. Generally, Tactual determina­
tions of the suppress'an judge are not re­
versed unleis clearly erroneous. If there is a 
conflict in t he facts, the Judge’s findings are 
seldom overturned.

62 Sec Terry v. Ohio, 392 U.S. 1 ,1 3  (1P68). 
And see note 80. Infra.
LuFnve, note 55, supra, at 359 n. 285 quot­
ing Brineger v. Un lltd  States. 338 U.S. 160, 
182 (1949) (Jackson, J., dissenting).

64 439 U.S. 128 (1978).

05 Id. at 136-37. See Hail, Search and Seizure 
i §23:5, at 654 n. 6 (1982) & 23:1.1, at 
287 (Supp. 1983), suggesting that Nekas 
must effectively be overruled if the Supreme 
Court chooses to adopt the good faith excep­
tion.

66 97 Wash. 2d 92, 640 P.2d 1061, 1069 &n.
6 (1982).
See also Jennings v. Superior Court o f  San
Francisco 104 Cal. App. 3d 50, 163 Cal.
Rptr. 391, 395-396 (1980) (good faith cx-
c option rejected as contrary to judicial integ­
rity); Commonwealth  v. Sheppard 387 Mass.
<•88. 441 N.E.2d 725, (1982), cert, granted
J3 Cr.L. 4CJ3 (No. 82-963, June 27, 1983)
(good faith cxv option rejected as to magis­
trate's error even though police conduct
proper).

ington Supreme Court f c j n d  the good 
’ aith exception unworkab le  because o f  
tnis subjectivity p rob lem  which imposed 
an unnecessary and unworkab le burden 
on the courts .67

Some o f  the proposed good fa ith ex ­
ception statutes require a finding o f  good 
fa ith i f  the magistrate issued a warrant. 
What about the subjective good faith o f  
the magistrate? What i f  the magistrate is 
not "neu tra l and detached,”  but is a mere

The good fa ith  exception is an open 
invitation to police perjury.

"rubber-s tamp”  fo r  the police? Can any 
lazy o r  incompetent judge turn a bad 
search into a good one hy giving it his or 
her blessing.''63 Can a judge make a good

State v. White, supra, 640 l’.2d at 1069 n. 6: 
“The officer’s 'good faith’ in Michigan v. 
DeFilllppo, supra, icquiicd a showing on'y 
that lie enforced a presumptively valid s t- 
ute In the good faith belief it was valid. The 
incorporation of a subjective good faith lost 
is unworkable in situations not directly ad­
dressed by Chief Justice Burger’s opinion. 
For example, what if. as here, a similar sta­
tute was invalidated 10 years previously? 
How about 1 month before the arrest? Wi;at 
if fellow officers know of contrary case law, 
but the arresting officer does not? How do 
courts probe the minds of officers lo see if 
their beliefs of validity arc truly held? Can a 
criminal defendant ever successfully refute 
the officer’s assertions of good faith? See 
Amsterdam, Perspective on the Fourth 
Amendment, 58 Minn. L. Rev. 349,436-37 
(1974). Th jood  faith standard imposes yet 
another factual burden on the courts in the 
a'-eady complex Fourth Amendment area. 
See United States v. Peltier, 422 U.S. 531, 
560-61 (1975) (Brennan, J., dissenting). We 
believe the objective probable cause stan­
dard is the only workable test in cases such 
as the one belore us."

68 See the last sentence of proposed 18 U.S.C. 
"3505: “ A showing that evidence was ob­
tained pursuant to and within the scope of a 
warrant constitutes prima facie evidence of 
such a reasonable good faith belief, unless 
the warrant was obtained through intention­
al and material misrepresentation.”

search bad by issuing a defective war­
rant?69 (Warrants arc usually written and 
provided by the police. Sure ly the courts 
and legislatures know  that.)

T  e good faith exception is (indefinable
In its broad senre, the good faith ex ­

ception is undcfinable . Fo r  any fo rm  o f  
good faith exception to be recognized 
and reasonably administered, it must be 
on a case-by-case basis on the facts o f  
the cases being decided. I f  there will be 
no deterrence in a particular s ituation, wc 
can analyze it and see how and why. T o  
adopt a good fa ith exception by shotgun- 
ning the exclusionary rule , wc have no 
way o f  knowing whether deterrence is 
involved in any particular type o f  situation 
unti l it arises and the o f f ic e r  testifies 
; .out the occurrence.70

An objective good fa ith exception de­
veloped realistically on a casc-by-case basis 
has some limited appeal. Then , it wou ld 
conceptually make sense. Thn fo rm e r  
F i fth  Circuit ’s objective good tail'll for- 
mu ,r«tion in United States p. Williams 
requires that the o f f ic e r ’s good fa'lih c on ­
duct “ must be grounded in an oo jcctivc 
reasonableness”  and “ niust the re fo re  be 
based on  articulatablc premises suffic ient 
to cause a reasonable, and reasonably 
trained, o f f icer to believe lie was acting law­
fu l ly . ” 71 This may be narrow enough to 
satisfy the deterrence rat iona le .72 The 
Administration ’s proposa l ignores this 
important requirement. Under its p r o p o ­
sal, however, the o ff icer's  own be l ie f (and , 
hence, his state o f  m ind ) is determinative . 
LaFave notes, however, that existing

G9 Compare Commonwealth v. Sheppard, 387 
Mass. 488, 441 N.E.2d *725 (1982), cert, 
granted 33 Cr.L. 4093 (No. 82-963, June 
27, 1983), where the Massachusetts court 
refused to apply the good faith exception to 
a magistrate's Fourth Amendment error in 
the warrant where the police acted properly.

70 To legislate in advance that the officer is not 
deterred pretty well answers the question 
for us, doesn’t it?

71 United States v. Williams, note 2, supra, 622 
F.2d at 841 n. 4A.

72 See LaFave, note 55 supra, at 347-48.
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Fou rth  Amendment doctr ine a lready su f­
f ic ient ly  deals with that issue.73 So  what 
possible purpose wou ld the Admin istra ­
t io n ’s proposa l rea lly serve?
The broau good fa ith excep tion is 
unnecessary

1 submit that a good fa ith exception 
statute is unnecessary. The Sup reme Ct rt 
a lready recognizes the good fa ith exccp- 
t'on on  a casc-by-casc basis where good 
faith is evident and the deterrence ration- 
l ie  wou ld  not be served by suppression o f  
the evidence.74 Why, then, is it necessary 
to pass a statute with innumerab le  p o ­
tential administrative p rob lems? Even 
Williams dodged the crucial question o f  
which side carries the burden o f  p r o o f  on 
demonstrating good faith o r  lack o f  good 
fa i th .76
In Conclusion

Our system o f  justice dc~ inds upon 
the rule o f  law and the premise that gov­
ernment should fo l low  the law when en ­
forcing it. The Fou rth  Amendment cannot 
be so ho l low  a consti tu tiona l guarantee 
that it is relegated to being an ineffective 
tort remedy when government agents 
choose to vio late the law in the name o f  
law and order .

The A tto rney  Genera l ’ s c laim that ou r 
consti tu tiona l liberties wil l no t be im ­
paired i f  the exc lusionary ru le is done 
away with under the Administration's 
proposa l just docs no t  square with logic 
o r  any fo rm  o f  com m on  understanding.

In a related vein in the ongoing S ix 'h  
Amendment good fa ith "Christ ian burial 
speech" case,76 Circuit Jud ;e  Richard 
Sheppard A .n o ld  o f  the Eighth Circuit 
wrote just (his year in Williams p. Nix77 :

“ It will inevitably be r in a r k e d  that 
ou r op in ion focuses more on  the conduct 
o f  the police than o f  the alleged murderer. 
I f  Will iams is indeed gui l ’ y , and i f  he goes 
i.cc  as a result o f  ou r  ho lding, then c om ­
plete justice may not have been done,

The right o f  the people to be secure 
in tlie ir persons, houses, papers 
and effects, against unreasonable 
searches and seizures, shall no t be 
violated, and no Warrant shall issue, 
hut upon probable cause, supported 
by Oath o r affirm ation , and 
particu larly describing the place to 
be searched, and the things o r  
persons to be seized.

7 3 Id. at 348, 348-354.

7 4 S it , e.g.. Michigan Tucker, 417 U.S. 433 
(1574) (Fifth Amendment case; confession 
not excluded where officers violated Miranda 
in good faith); United States v. Peltier, 422 
U.S. 531 (1975) (Fourth Amendment rctro- 
aetMty case; search would not be suppressed 
where officers relief on consistent body of 
decisional law and administrative regulation 
later overturned); Michigan v. DcFlllippo, 
443 U.S. 31 (1979) (search incident to arrest 
under presumptively valid ordinunce would 
not be suppressed even where ordinance was 
later declared invalid).

75 United States v. Williams, note 2,'supra, at 
846-47.
Under existing law, hi .vcver, the burden 
would seem to be with the prosecution in a 
warrantless search and with the defense in a 
search under a warrant. See, e.g., United 
States v. Matlock. 415 U.S. lo4, 174 (1974) 
(warrantless search) and Franks v. Delaware, 
438 U.S. 154, 171 (1978)(s«archunder war­
rant). How the defense will be able to carry 
the burden when the officers state of mind 
is an issue is hard to imagine. See text fol­
lowing note 65 supra.

even though Williams has served 14 years 
in prison. A system o f  law that not nly 
makes certain conduct c iim ina l , but also 
lays down rules fo r  the conduct o f  tc 
authorit ies , o f te n  becomes comp lex  in its 
application to  individual cases, and will 
f r om  time to time produce imperfect 
results, especia lly i f  one ’ s attention is 
con f ined  to the particu lar case at bar. 
Some criminals do  go free because o f  the 
necessity o f  keeping government and its 
sr>-vants in the ir place. That is one o f  the 
costs o f  having and enforcing a Bil l o f  
Rights. This coun try  is bui lt o n  the as­
sumption tha' the cost is worth  paying, 
and that in the long run we are a l l bo th

76 See Brewerv. Williams, 430 U.S. 387 (1977).

77 700 F.2d 1164 (8th Cir. 1983),cert, granted 
103 S.Ct. 2427.

freer md safer i f  the Const itu tion is 
strict ly en fo rced .” 78

The police o ften  treat the Fou rth  
Amendment like it is " a  mere technica lity ”  
anyw ay .79 I f  the courts start do ing it too , 
the freedom o f  all o f  us has been seriously 
weakened. Wholesale adop tion  o f  the 
good fa ith exception will e f fec t ive ly  grant 
the police the right to vio late the Fou rth  
Amendment with relative im pun ity .80 
The last seventy years under the exc lu ­
sionary rule will be just so ■ luch h isto ry . 
I f  the Fou rth  Amendment can no  longer 
he relied on as a basic l im ita t ion  on gov­
ernment to protect us f rom  unreasonable 
governmenta l intrusions, what w il l? I, fo r  
one, cannot imagine a society where pe r­
sonal liberty is at the whim o f  the good 
faith (rea l , imagined, o r  m anu fac tu red ) 
o f  the po lice .81 There , none o f  us wi l l be 
safe. f j

78 Id  700 F .2dat 1174.

79 See Justice Frankfurter dissenting in United 
States i>. R ab lnov it:, 339 U.S. 56, 69 (1950) 
(Frankfurter, J., dissenting):
“ It is true also of journeys in the law that 
the place you reach depends on the direc­
tion you ate taking. And so, where one 
comes out on a case depends on where one 
goes in. It makes all the difference in the 
world whether one approaches the Fourth 
Amendment as the Court approached it in 
Boyd v. United States. . . .  in Weeks v. Uni­
ted States . . . .  in Silvertliorne Lumber Co. 
v. United States . . . .  in Couled v. United 
States . . . ,  o :  one appraochcs it as a pro­
vision dealing with a formality. It makesall 
the difference in the world whether one rec­
ognizes the central fact nhout the Fourth 
Amendment, namely, that It was a safeguard 
against recurrence of abuses so deeply felt 
by the Colonics as to be one of the potent 
causes of the Revolution, or one thinks of 
it as merely a requirement for a piece of 
paper.”

80 When the courts accept illegally seized evi­
dence they induce further such violations ot 
the Fo uth Amendment. Amsterdam, note 
61, supra, ut 432.

81 See Learned Hand, Spirit of Liberty 189: I 
often wonder whether we do not rcst. o9_[ 
hopes too much on constitutions, upon *--• 
and upon courts. These are false hopes: y 
lieve me, these are false hopes. Liberty ^  
in the hearts of men and women; when 
dies there, no constitution, no law, no c° 9 f, 
can save it; no constitution, no law, n0.c°|je5 
can even do much to help it. WliNc 11 |l0 
there it needs no constitution, m1 luW' 
court to save it."
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2. Source of funds to offset fiscal impact of bill:

3. Assumptions:
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i

4. Disclaimer:
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This bill does not have a program impact on the Division of Risk 
Management. The Department of Administration maintains a neutral 
position on the bill. / V — — --------------

Director
Division of Risk Management

Ltsa Rudd 
Commissioner
Department of Administration
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A n  i n t r o d u c t i o n _____

It was one of the most controversial deci­
sions that the Warren Court ever deli­
vered. Eighteen years ago. the justices 
announced in Mapp v. Ohio that states 
must exclude evidence from a criminal 
trial if the police obtain it through an 
unconstitutional search. The case in­
spired a controversy that continues to 
this day.
During the past year. Judicature invited 

two authors who hold opposing views on 
the rule to debate the issue anew. First. 
Professor Yale Kamisar of the University 
of Michigan Law School defended the 
rule on grounds that it protects the integ­
rity of the judiciary "from the taint of

The  p u rp o s e  o f  th e  A m e r ic a n  J u d ic a tu re  S o c i ­
e ty  is to  p rom o te  th e  e f fe c t iv e  a dm in is t ra t io n  o f 
ju s t ice . To th is  end , th e  S o c ie ty  p ub l ish e s  th is 
j o u r  ta l ,  a .n ew s le t t e r  and  o th e r  l i te ra tu re , ho ld s  
c o n fe r e n c e s  and  s em in a r s ,  r r -  . na ins an  in fo r ­
m a t ion  and  con su l ta t io n  s e r  ,e, c onduc ts  em ­
p ir ica l re s e a rc h ,  and  o p e ra t e s  T h e  C en te r  fo r  
Ju d ic ia l  C onduc t  O rg an iz a t io n s .  M em b e rsh ip  is 
o p en  to a l l p e r s o n s  in te re s ted  in w o rk ing  tow ard s  
cou rt  im p ro vem en t .

J ud icature  is a f o ru m  fo r  fac t a n d  op in ion 
re la t in g  to  a l l a sp ec ts  o f  the  adm in is t ra t ion  o f  
ju s t ice  a n d  its im p ro vem en t .  R e a d e r s  a re  invited 
to  subm it  a r t ic le s ,  n e w s  a n d  le t te rs  fo r  pub l ic a ­
t ion . J ud icature , a r e f e r e e d  ' ‘u rn a l ,  noti f ies 
a u th o r s  o f  its dec is ion s  w i th in  3  J  days  and  pub ­
l i sh e s  m os t  accep ted  a r t ic le s  w ith in  six  m on th s .

J u d ic a tu r e  is indexed in Index to Legal Period­
icals and  Public Affairs Information Service.
G e o rg e  H. W i l l i am s
Executive Vice President and Director
DaviH Richert, Editor
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partnership in official lawlessness" and 
prevents government from profiting from 
its own lawlessness.
In response, U.S. Circuit Judge Mal­

colm Wilkey said that the rule does not 
remor'/ the injustice of an illegal search; 
it o' ly compounds that injustice. He 
recommended that ai,< the evidence be 
admitted at the trial, but that police be 
punished for their misconduct.
Later two social scientists dit'cussed 

the question of whether the ruiy deters 
police misconduct. Bradley Canon, a 
professor of political science at the Uni­
versity of Kentucky, said studies so far 
have not been conclusive. Bu Steven 
Schlesinger, an assistant profi ssor of 
politics at Catholic University, argued 
that most studies question tht rule’s 
effectiveness.
Incidentally, this debate stirred ( reater 

reader interest than any other art cle or 
series in Judicature in recent yeirs. In 
fact, continuing interest in the rule and 
many requests for reprints led us to col­
lect all eight articles in this 80-page 
volume. We hope you find it useful.
Additional copies are available at $2 / 

each from the American Judicature 
Society, 200 W. Monroe, Suite 1606, 
Chicago Illinois 60606. Order tf 8560.
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6 6  Is  t h e  e x c lu s i o n a r y  r u l e  a n  ' i l l o g i c a l '  o r  ' u n n a t u r a l '  
i n t e r p r e t a t i o n  o f  t h e  F o u r t h  A m e n d m e n t ?
When the police obtain evidence in violation o f the 
Constitution, the courts must exclude it to assure the 
people that the governi:>ent cannot profit from its 
lawlessness.

2 1 4  T h e  e x c lu s i o n a r y  r u l e :  w h y  s u p p r e s s  v a l i d  e v i d e n c e ?
If we want to reduce crime, we ought lo admit a ll the 
evidence at the trial—and punish the polite later if they 
obtained any of it illegally.
CLOSING ARGUMENTS______________________

3 3 7  T h e  e x c l u s i o n a r y  r u l e  in  h i s t o r i c a l  p e r s p e c t i v e :  
t h e  s t r u g g l e  t o  m a k e  t h e  F o u r t h  A m e n d m e n t  
m o r e  t h a n  'an  e m p t y  b l e s s i n g '
The Supreme Court was forced to extend the 
exclusionary rule to the states, since none o f them had 
found any oilier ivay to discourage illegal searches.

3 5 1  A  c a l l  f o r  a l t e r n a t i v e s  t o  t h e  e x c l u s i o n a r y  r u le :  
l e t  C o n g r e s s  a n d  t h e  t r i a l  c o u r t s  s p e a k
Congress should provide a federal alternative to the 
exclusionary rule and allow states to abolish the rule 
wlwn they provide an equal remedy.
AN EMPIRICAL FOOTNOTE

3 9 8  T h e  e x c l u s i o n a r y  r u l e :  h a v e  c r i t i c s  p r o v e n  
t h a t  i t  d o e s n ' t  d e t e r  p o l i c e ?

4 0 4  T h e  e x c lu s i o n a r y  r u l e :  h a v e  p r o p o n e n t s  p r o v e n  
t h a t  it is  a  d e t e r r e n t  t o  p o l i c e ?

4 5 5  A  p o s t s c r i p t  o n  e m p i r i c a l  s t u d i o s  a n d  t h e  
e x c l u s i o n a r y  ru le
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E d i t o r ’ s n o t e :  Over the nears, critics o f  the 
exclusionary rule have called it, among other 
things, an "illog ica l.'’ "irrationa l.” and "un­
na tu ra l" interpretation o f  the Fourth and 
Fourteenth Amendmcuts.

Last fa ll , fo r  example, U.S. Court o f  Ap­
peals Judge Malcolm Wilkcy. writing in the 
W a ll Street Journal, said the rule "is not 
required by the Constitution. . . . The exclu­
sionary ride is a judge-made rule o f  ecidi e 
which bars 'the use o f  evidence secured 
through an illegal search and seizure .'. . . 
The only excuse offered fo r this irrational 
ru le is that there is ‘no effective alternative’ 
to make the police obey the lav :.”

In an effort to explore this controversial 
question further, Judicature invited Judge 
W ilk i ,/ and a defender o f  the rule, Yale 
Kamisar, to express their views. Judge 117/- 
key w ill explain his opposition and suggest 
alternatives to the rule in a later issue.

M o re  t h a n  5 0  y e a rs  h a v e  p a s s e d  s in c e  
th e  S u p r e m e  C o u r t  d e c id e d  th e  Weeks 

e a s e , 1 h a i r i n g  th e  use  in  f e d e r a l  p r o s e c u t i o n s  
o f  e v i d e n c e  o b t a i n e d  in  v i o l a t i o n  o f  the  
F o u r t h  A m e n d m e n t ,  a n d  th e  Silvertliome 
ease ,'-  i n v o k i n g  w ha t  has c o m e  to  h e  k n o w n  
as t h e  " f r u i t  o f  th e  p o i s o n o u s  t r e e "  d o e -  
t r i n e / 1 T h e  ju s t i c e s  w h o  d e c i d e d  t h o s e  eases 
w o u l d ,  ! t h i n k ,  h e  q u i t e  s u r p r i s e d  l o  le a rn  
th a t  s o m e  d a y  th e  \ a l u e  o f  th e  e x c lu s i o n a r y  
r u l e  w o u l d  h e  m e a s u r e d  b y — an d  th e  v e r y  
’ i f e  o l  th e  r u le  m ig h t  d e p e n d  o n — an e m p i r i ­
c a l  e v a lu a t i o n  o f  its e l l i e a e y  in  d e t e r r i n g  
p o l i c e  m i s c o n d u c t : 1

I. U n i s  x. I'iiiiiil Sl.itcs.’i  32 I'.S. 3S:l ( H)l l ~
■2. S iKn l l iun ii ' Limitin' (In. x. I 'n itn l Muirs, 251 

L'.S. 5S5(|«J20)
•I. Nurdune x, Uniled Slates. ,11 IS U.S. 3:18 (It).-!!)), 

ii-l ii-i lit; In ulliixx I In* prnscciiliim in uxuiil uii i 11 • 1 1 1 1 1  x 
lulu ils use nl liiliuiii.iliiiii gained lix illegal xxin-lap- 
piue. Iirsl used (lie phrase "fruit nl lln* puisuiiiiiis tree." 
.See ileueralh i filler, 'The I'riti! a/ the I'aisminus W i t  
l le r i s l ln l  unit Sin im rilizeil. 58 C.xt.tr. L  Ili.x. 571) 
( IU(i.M.

I. Spare dues mil pel mil ail extensive ex nliiatinn nl 
llie texeiil "einpineal studies” nl llieexi liisiiuiarx ,-«.le's 
e lic its  nl anx I uu put ice In-lias im. Ilul see “ Dues die 
i-xclc sjuii.ii x tide all ret police lieliax nil uu page 71) nl 
lliis issue.

T h e s e  ju s t i c e s  w e re  e n g a g e d  in  a less 
a m b i t i o u s  v e n t u r e ,  a lb e i t  a m o s t  im p o r t a n t  
o n e .  T h e y  w e re  i n t e r p r e t i n g  the  F m  . t h  
A m e n d m e n t  as b e s t  th e y  c o u ld .  A s th e y  saw  
it ,  t h e  r u l e — n o w  k n o w n  as  th e  f e d e r a l  e x c lu ­
s i o n a r y  r u l e — re s te d  o n  “ a  p r i n c i p l e d  b a s is  
r a t h e r  t h a n  an  e m p i r i c a l  p r o p o s i t i o n .

t h e  d i s s e n t e r s  in  United States v. Caland­
ra w e re ,  I t h i n k ,  p l a i n l y  r ig h t  w h e n  th e y  
m a i n t a i n e d  that “ u p p e rm o s t  in  th e  m in d s  o f  
t h e  f r a m e r s  o l  th e  [ e x c lu s i o n a r y ]  r u l e ”  w as 
n o t  ‘ t h e  r u le ' s  p o s s ib le  d e t e r r e n t  e f f e c t , ”  bu t  
“ t h e  tw in  g o a l s  o f  e n a b l i n g  th e  ju d i c i a r y  to 
a v o i d  the  t a in t  o f  p a r t n e r s h i p  in  o f f ic ia l  
l a w le s s n e s s  a n d  o f  a s s u r i n g  the  p e o p le  [ th a t ]  
t h e  g o v e r n m e n t  w o u ld  t ro t p ro f i t  f r o m  its 
l a w le s s  b e h a v i o r ,  thu s  m i n im i z i n g  th e  r isk  
o f  s e r i o u s l y  u n d e rm in i n g  p o p u l a r  t ru s t  in 
g o v e r n m e n t . " 1* T h e  m a in  p u r p o s e  o f  th is  
a r t i c l e ,  t h e n ,  is t o  t race , e x p l a i n  a n d  ju s t i f y  
t h e  o r i g i n a l  g r o u n d i n g  o f  th e  e x c lu s i o n a r y  
r u l e — w ha t  has c o m e  to  b e  k n o w n  as “ the  
im p e r a t i v e  o f  j u d i c i a l  i n t e r g r i t y . " 7

The Weoks opin ion
As V r o l c s s o r  F r a n c i s  A l l e n  r e c e n t ly  r e m i n d ­
ed  u s ,  th e  I !'ecks o p i n i o n  " c o n t a i n s  n o  l a n ­
g u a g e  that e x p r e s s ly  ju s t i f i e s  th e  r u l e  b y  
r e f e r e n c e  to  a s u p p o s e d  d e t e r r e n t  e l fe c t  on

5. C f. Allen, The Jud ic ia l (,)iie \l fu r  Peiuil Justice. 
The Warren Court unit the C rim ina l Cases, 1075 U.
II.I..L.L 518, 535-37 (pointing out lli.it, unlike tin* 
(m ini 's  iinderxlaiidiiig in lln* lonmilixe pluses nl the 
esehisiouurx rule’s history, in recent years 1 lie deterrent 
function Inis prex-niled as its predominant justification, 
and tluil "until thy rule rests on (returns lofl a princi­
pled 11.isis rather than an empirical proposition," Mai ;> 
"xx ill remain in a stale ol unstnlde ctpiilihriiuu").

(L United Stale., x Calandra, I I I  U.S. 338. 357 
(1071) (l)rcnn.m, J.. joined l<x Onegins and Marsliall. 
J J .. dissenting). Cc.uniha  held dial a grand jnrx xx ilness 
max not reluse to answer ipiestions on the ginund that 
they are liased on ex-ideuee ol.tamed from him lix 
violating the I’ointh Amendment. See alsa, Seliroi k and 
Welsh, I ' ii Tram C a lam ira : The Csrlusitmarii I tn le i i.s a 
C ans li lu lla n a l Iteiinirement, 5!) M l . \ \  l„ ItKV. 251 
(11)7-1).

7. Likins x. United States, 3(1-1 U.S. 208, 222(IOl>(i) 
(Stexx’iirl, I.) (ox i-i tiiriliui* the "silxer plat ter" doctrine), 
ipioied with appioxai in Mapp x. Ohio, 5(i7 U.S. til.), 
(i.5(i ( l!)(i I ) (Clark. I.) (imposing the exclusionarx rule as 
lo iiiu-oiisliliilionallx seized materials on slate courts as 
a matter ol l-'oiiilecnlh Aniendim-nt Dm- 1‘iocess). See 
...' 11 Cnilcd States x . Calandra, xn/ic.-i n. (i.



p o l i c e  o f f i c i a l s . " h In d e e d ,  in  the  U n i t e d  
S ta le s  S u p r e m e  C o u r t ,  s o m e  3 5  y e a rs  w e re  to  
pass , as P r o f e s s o r  B o b e r t  M c K a y  has n o te d ,  
b e f o r e  Wolf c. Colonu lti’ " i n t r o d u c e d  the  
n o t i o n  o f  d e t e r r e n c e  o l  o f f i c ia l  i l l e g a l i t y  to 
th e  d e b a t e  c o n c e r n in g  th e  w i s d o m  o f  th e  
exc lu s i o n a r y  r u l e . " 1"

As the  Weeks ju s t ic e s  saw  it, i f  a c ou r t  
c o u ld  n o t  “ s a n c t i o n ”  a  se a rc h  o r  s e i z u r e  
b e f o r e  the  e v e n t— b e c a u s e ,  f o r  e x a m p le ,  the 
p o l i c e  l a c k e d  su f f ic ie n t  c au s e  to  m a k e  the 
se a rc h  o r  w e re  u n a b le  In  d e s c r i b e  the  i tcm (s )  
th e y  s ou g h t  w i th  the  r e q u i s i t e  p a r t i e u la r -  
itv — then  a c o u r t  c o u ld  n o t ,  o r  at leas t s h o u ld  
n o t .  “ a f f i rm "  o r  " s a n c t i o n "  th e  se a rc h  o r  
s e i z u r e  a f t e r  th e  e v e n t .

T h e  courts ', a l t e r  a l l ,  a r e  the  sp e c i f i c  a d ­
d re s se e s  o l  the  c o n s t i t u t i o n a l  c o m m a n d  that 
" n o  W a r r a n t s  s h a l l  is sue , h u t  u p o n "  c e r ta in  
p r e s c r ib e d  c o n d i t i o n s .  I f  " n o t  e v e n  an o r d e r  
o l  c o u r t  w o u ld  h a v e  ju s t i f i e d "  the  p o l i c e  
a c t i o n ,  as it w o u l d  not h a v e  h a d  in Weeks, 
th e n  " m u c h  le ss  w as  it w i t h in  [ t h e  o f f i c e r s ’ ] 
a u t h o r i t y "  l o  p r o c e e d  o n  t h e i r  o w n  “ to  b r i n g  
l u r l h e r  p r o o f  ( o l  g u i l t ]  l o  the  a id  o l  the 
(G o v e rn m e n t . "  A n d  i f  th e  g o v e rn m e n t ' s  
a g en ts  did  p r o c e e d  o n  t h e i r  o w n ,  “ w i t h o u t  
s a n c t i o n  o l  l a w , "  th en  the  g o v e rn m e n t  
s h o u ld  no t h e  p e rm i t t e d  to use  vv hat th e i r  
a g en ts  o b t a i n e d .  T h e  g o v e r n m e n t  w h o s e  
a g en ts  v i o la t e d  the  C o n s t i t u t i o n  s h o u ld  he 
in n o  b e l t e r  p o s i t i o n  th an  the  g o v e r n m e n t  
w h o s e  a g en ts  o h c v e d  it : " t h e  e l l o r l s  o l  the 
c o u r t s  a n d  th e i r  o f f ic ia ls  to  b r i n g  the  g u i l t y  
to  p u n i s h m e n t  . . . a re  not to  lie a id e d  liv the  
s a c r i f i c e  o l  [ F o u r t h  A m e n d m e n t ]  p r i n c i ­
p l e s , "  Is a m  o l  l l i C  rea l I v s o  h a rd  l o  f o l l o w ?

S in c e  so  u ianv c o m m e n ta t o r s  la le lv  h a ve  
e m p h a s i z e d  the  e l f ieaev  ( o r  in c f f i e a e v ) o l  the  
e xe l i i s io i i i i r v  r u l e  in p r e v e n t in g  i l l e g a l  
s e a rc h e s  a n d  s e i z u r e s . 11 it mav he  p r o f i t a b le  
to l a k e  a I r e sh  l o o k  a l the kev pa s sage s  in the  
o ld  Weeks e ase :
. . . I l i r  In n l r i i i  v nl i I i i im ' v« Im I'M'i'iile llu* r r i i n i ­
tial laws | ln |  obtain li inv ic l ions In means o f
unlaw Ini seizures . . . shou ld  Ijud  no snne lion in

X hi ,ii .■.Hi a. (hi,
'I 1 IX I s 25 i I1)lift. <neinileil , \l,i|>|i \ (Hini, . l87

t x. nt i 111 in 11
III \h  k.iv. Mii/i/i i. t)hin. I lie l-lscl i,sii'iiurii llnle 

mill ili, l i i j i l  "I I 'm  m u. la  AHIZ.on.v I.. Ill A . 327. .131) 
i I'lT li.

II . Xee unle> o. 8 null 7 wi/n/l.

the judgments o f  the courts which arc charged at 
a l l times with the support of'the Const itu tion  and 
to which peop le  o l  a l l cond it ions have a right to 
appea l tor the maintenance o f  such fundamenta l 
rights.

. . . T h e  efforts o l the courts and their off icia ls 
to h r ing  the gui l lv to pun ishmen t . . . are not to 
he a ided liv the sacrif ice o f  [F ou r th  Amendment] 
p r i n c ip le s . . .  . The  United States M arsha l l  acted 
w ithou t sanction o f  law . . . and under c o lo r  o f  
his office undertook to make a seizure o f  private 
papers in direct v io la t ion  o l  the constitu tiona l 
p roh ib it ion  against such action. . . . T o  sanction 
such proceed ings w ou ld  he to affirm by jud ic ia l 
decis ion a manifest neglect if not an open de fi­
ance o f the p roh ib it ions o f  the Const itu tion , 
in tended lo r  the protection o f  the peop le  against 
such unautho r ized  act ion . ,a
Ratify ing illega l searches
A l t h o u g h  the F o u r t h  A m e n d m e n t  c o n s t i ­
tu tes a g u a ra n te e  ag a in s t  u n r e a s o n a b le  
s e a r c h e s ' a n d  s e i z u r e s ,  it d o e s  n o t ,  o f  c o u r s e ,  
explicitly s la te  w ha t  the  c o n s e q u e n c e s  o f  a 
v i o l a t i o n  o l  the  g u a ra n te e  s h o u ld  he . T h i s  
" s p e c i f i c "  o l  th e  B i l l  o f  B ig h t s  tu rn s  o u t ,  as 
is so  o f t e n  the  c a s e , 1:1 n o t  to  he  sp e c i f i c  a b ou t  
the  is su e  w h i c h  c o n f r o n t e d  the  HW'A'.v C o u r t  
a n d  is the  sub je c t  o f  t o d a y ’ s d e l . ; . ‘ c.

T h i s  o n l y  m e a n s  that he re  as e l s e w h e r e —  
a lm o s t  everywhere— the C o u r t  " c a n n o t  e s ­
c ap e  the  d e m a n d s  o i  ju d g in g  o r  o f  m a k in g  
. . . d i f f i c u l t  a p p r a i s a l s . " 14 B u t  vv liat is 
w r o n g  w i th  the  11eeks C o u r t ’ s a p p r a i s a l ?  
D o e s  its r e a d in g  o l  the  F o u r t h  A m e n d m e n t  
d o  v i o l e n c e  lo  the  la n g u a g e  o r  p m  p o  ••• o f  f l ic  
g u a r a n te e  a g a in s t  u n r e a s o n a b le  sea rch  a n d  
.se izu re ?  D o e s  its in t e rp r e ta t i o n  o f  th is  c o n ­
s t i t u t i o n a l  pruv is io u  r e q u i r e  a n  a c t i v e  im a g i ­
n a t i o n ?  Is  the  in t e rp r e ta t i o n  s t r a in e d ,  i l l o g i ­
c a l  o r  im p l a u s i b l e ?

It is p l a i n  tha t H o lm e s  a n d  B ra u d e i s  
t h o u g h t  n o t .  In  the  Silrerlliorne  case , 
H o lm e s ,  j o i n e d  liv B r a u d e i s  a n d  five  o th e r  
ju s t ic e s ,  o b s e r v e d :
T h e  essence o l a pruv isimi fo rb idd in g  the acqu i­
s it ion  ol ev idence in a certain wav is that ■ qi 
"T a .  232 f . S .  nt 31)24)1.

13. See. e.g., l-'iii-inlh, I'he llill uj ttiullls u \ ii , /<•
uj Crlo hull I ‘fin ei/ine. 3 3 (■ vi.li I.. I(i-:v . 020,037. 9 5 1 
(I98.it; k.ulisli, Mcllioilolouil imil (.’rltcriii m Due Pro­
cess \iljuillcutiou— \ Surrey mill Criticism, 88 V.VI.K 
l. |. 319, 337-39 (1957): ’iWchsli'i, Tuuiiul X eulnil 
Prim iyles ol ('ausiliuiioual l.tm , 73 II vi iv . ! . .  Hkv . 1 ,  
17 - 1.x (19591.

I I. 11.1\ iirs v . Washington, 37 ! I '.S. 503, 51X (1973) 
((Hihlhi-ig. i l. See also l-’iii nilh . wijwi u. 13, nl J37-3.X.
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‘ I f  th e  g o v e rn m e n t  
b e c om e s  a la w b re a k e r , 

it  b re e d s  c o n tem p t 
fo r  la w . ’

—Justin- Lou is Hrtmilcis

11 it; re I \ ev idence so acqu ired shall not lie used 
be fo re  the Cou rt  lint that it sha l l  not lie used at 
a l l .  O l  course this does not mean that the lacts 
tlnis obta ined lieenme sai led and inaeeessib le . II 
know ledge  o f  them is gained from  an indepen ­
dent source, they iniiy be prov ed like any  others, 
lint the know ledge gained In the gove rnm en t ’s 
own  w rong cannot be used by it in the wax 
p roposed . i:' %

T h e  Olmslcad  e a s e 11’ i n v o l v e d  'w o  i .n e s -  
l i o n s .  b o th  jv i sw e r e i l  in the  n e g a t i v e  b y  a 5 - 4  
m a jo r i t y :  ( 1 )  A re  t e l e p h o n e  m essag es  w i t h in  
the  p r o t e c t i o n  a g a in s t  u n r e a s o n a b le  se a rc h  
a n d  s e i z u r e ?  ( 2 )  l i v e n  il th e y  a re  n o t ,  s h o u ld  
the  e v i d e n c e  n e v e r th e le s s  b e  e x c lu d e d  b e ­
c au se  the  fe d e r a l  agen ts  w h o  t a p p e d  the  
p h o n e s  the reby  v i o la t e d  a state  s ta tu te ?

O n  the s e c o n d  is su e .  C h i e f  J u s t ic e  W i l ­
l i am  T a f t ,  w r i t i n g  f o r  the m a jo r i t y ,  d i d  not 
c h a l l e n g e  the  Weeks r u le ,  bu t in s is ted  that 
" t h e  e x c lu s i o n  o l  e v i d e n c e  s h o u ld  b e  c o n ­
f in ed  lo  eases [ s u c h  as H'ccAv] w h e re  rightx 
under llic Constitution w o u ld  he  v i o l a t e d  b y  
(id mitt inn it,"*1 In  d i s s e n t .  H o lm e s  a n d  
B r a u d e i s  a rg u e d  that " a p a r t  f r o m  the  C o n s t i ­
t u t i o n  the  g o v e r n m e n t  o u g h t  not to use  e v i -  
d c n c c  o b t a in e d  a n d  o n l y  o b t a i n a b le  b y  a 
c r im in a l  a c t . ” ,H T h e i r  a rg u m en t s  ns to  w h y  
the  e x c lu s i o n a r y  r u l e  s h o u ld  a p p ly  l o  i l l e g a l ,  
as w e l l  as u n c o n s t i t u t i o n a l ,  p o l i c e  a c t i o n  a re  
e s s e n t i a l l y  r e s ta tem en ts ,  a l t h o u g h  m o r e  la -  
m o u s  a n d  m os t  e l o q u e n t  o n e s ,  o l  the  r e a s o n ­
in g  in Weeks.

Kit s i .  I l o i u i c s ; 11'
II | l l i c  gove rnm en t ) pays its n lliccrs Im having 
got evidence bv c rime, I do  not see why il mav 
not as well pay them lo r  getting it in the same 
way. and I can attach no m ipo i lanee  lo  p rn lcs la -

|.i. 2">l I S. at i')2.
|(>, O lin s lr .n l v . I ’ n ili i l S ta les . 2 7 7  l . S .  iX I IU 2a ). 
17. 1,1. .il IliS .
IS. III. at in()-7n (dissenting opinion),
lit. III. A 17(1-71 ul.sscnnng opinitmI.

l ions o l  d isapp rova l il it know ing ) accepts and 
pays and announces that in the fu ture it w i l l pay 
lo r  the Iru its . W c  have to choose , and fo r my part 
I th ink it a less ev i l that some c r im ina ls  shou ld  
escape than that the government w ou ld  p lay an 
ignob le  part.

F o r  those w ho agree with me, no d is tinction 
can he taken betw een the gove rnment as p rosecu­
tion and the gove rnment as judge. II the existing 
code does not permit d strict attorneys to have a 
hand in such dirty business it does not permit the 
judge to a l low such inequities to succeed. . . .  I 
am aware  o f  the o ften repeated statement that in a 
c r im ina l p roceed ing the court w i l l  not take notice 
o l  the m anner in w hich papers o lfe red in "v i -  
deuce have been ob ta ined . But that .somewhat 
rudimentary mode  o f  d ispos ing  o f  the question 
has been ove r th rown  by 11 ccAv (and ] the reason 
fo r  exc lud ing  evidence  ob ta ined hv v io la t ing the 
Cons t i tu t ion  seems lo  me log ica l ly  to lead to 
e xc lud ing  evidence obta ined by a c l im e o f  the 
off icers o l  the law .

T h e n  B r a u d e i s : 20
When  these unlaw t i l l  acts were committed , they 
weie crimes on ly o l the officers in d iv id u a l ly . The 
gove rnment was innocent, in lega l con temp la ­
tion; fo r  no federa l o ff ic ia l is au thor ized  to c om ­
mit a c rim e on its beha l f .  When  the government, 
having fu l l  know ledge, sought . . . lo  avail itse lf 
o l  the fru its o l these ac ts  in o rd e r  to accomplish 
its ow n ends , il assumed mora l responsib il i lv  lo r
the o ff icers ’ c r im es And il this court shou ld
perm it the government bv means o l its o ff icers ’ 
c rimes, to effect its pu rpose  ol pun ish ing  the 
de fendan t , there w ou ld  seem lo  lie present a l l the 
e lements o l  a ratification. . . .

W i l l  this court by susta in ing the judgment 
below sanction such conduct on the part o l I he 
Hxeeutivo?

. . . T he  Court's  aid is den ied . . .  in o rd e r to 
maintain respect lo r  law ; in o rd e r to promote 
conf idence in the adm in is tra t ion  o l  justice: in 
o rd e r to preserve the judic ia l process from  
eou tam ina t io i ..........

’ V e eney . security and liberty a l ike  demand 
tli.. government off ic ia ls sha l l  lie subjected lo  the 
same ru les o l conduct that arc commands lo  the 
citizen. In a government o l  law s, existence nl the 
gove rnment w i l l  lie im pe r i l led  if il fa i ls to o b ­
serve the law sc ru p u lo u s lv . O u r  government is 
the potent, the omnipresent, teacher. Fo r good 'o r 
foi i l l . it teaches the vv ho le  peop le  bv its example . 
C r im e  is contagious. II the government becomes 
a lawbreaker , it breeds contempt lo r  law ; it in- 
v ilcs every man lo  become a law unto h im sc l l ;  it 
iuv ilcs ana rchy .

Police reaction to Mapp
I n o v e l  11111 > a p p r e c ia t e d  the  f o r c e  o f  the

20. hi. at l.S l-.Ni (dissenting opinion).
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b l i n g  in p o l i c e  ra n k s .
T h i s  le d  M in n e s o t a ’ s y o u n g 'a t t o r n c y  g e n ­

e r a l .  W a l t e r  M o i u l a l e ,  to  r e m in d  the  p o l i c e  
that “ the  l a n g u a g e  o f  the  F o u r t h  A m e n d ­
m e n t  is id e n t i c a l  to th e  [s e a rc h  a n d  s e i z u r e  
p r o v i s i o n ]  o f  the  M in n e s o t a  S ta te  C o n s t i ­
t u t i o n "  a n d  tha t "Mapp  d i d  n o t  a l t e r  o n e  
w o r d  o f  e i t h e r  the  state  o r  n a t i o n a l  c o n s t i t u ­
t i o n s . " - 2 T h e  Mapp e ase , s t re s s ed  N t o n d a le .  
b a d  “ n o t  r e d n c e [ d ]  [ l a w f u l ]  p o l i c e  p ow e r s  
o n e  i o t a "— “ w h a t  ■ as a r e a s o n a b le  se a rc h

22. MiiikIuIl', The Problem o f  Search and Seizure, 19 
UKNCII & Ii. o f  Minx. 15. Hi (Feb. 1962). See also 
Kamis.ir, M oiu la le on .)/«/>;;, Feb./Mar. 1977 Civ. LlH. 
Hev. 62.

.-.o—

W h e n  P r o f e s s o r  D a l l i n  O a k s  w r o t e  h i s  " c m -  s t u d y ,  b l i t  a  le s s  s c h o l a r l y  e f f o r t ,
p i r i e a l  c h a l l e n g e ”  to  th e  e x c lu s i o n a r y  r u l e ,  it B u t  m o r e  r e c e n t  a n d  m o r e  c o m p r e h e n s i v e
w a s  u n d e n i a b l y  a n  im p o r t a n t  c o n t r i b u t i o n  s tu d ie s  a n d  a n a ly s e s  h a v e  cast g r a v e  d o u b t
to  th is  d e b a t e .  O a k s ,  Studying the Exclti- o n  h i s  c o n c lu s i o n s  a b o u t  th e  r u l e ’ s in e f f ic a -
sionanj Ru le in Search and Seizure, 3 7  U .  c y  in  a f f e c t in g  p o l i c e  b e h a v i o r .  A n d  these
C m . L . R e v , 6 6 5  ( 1 9 7 0 ) .  See also, S p i o t t o ,  a n a ly s e s  h a v e  h i g h l i g h t e d  the  in s u f f i c i e n c y
Search and Seizure: An Empirical Study o f  a n d  i n n p p r o p r i a t e n o s s  o f  th e  O a k s ’ d a ta .  
the Exclusionary Rule and Its Altcmatioes, 2  See generally , C a n o n ,  Is  the Exclusionary
J . L e g a l  S t u d i e s  2 4 3 ,  2 4 5 - 4 8  ( 1 9 7 3 )  in  Rule in Failing Health?Some New Data and
m a n y  r e s p e c t s  a c o n t i n u a t i o n  o f  the  O a k s  a Plea Against a Precipitous Conclusion, 6 2

. • . . .  . . . . ,A,

Weeks o p i n i o n ,  a n d  the  H o h n e s - B r a m le i s  
d i s s e n t s  in Olmslcad. u n t i l  s o m e  15  y e a rs  
a g o  w h e n  an  in c i d e n t  o c c u r r e d  in M in n e s o t a  
w h e r e  I w a s  th en  t e a c h in g .  It h e lp e d  m e  see  
th e  im p l i c a t i o n s  o f  the  r u l e  m o r e  c l e a r l y .

U n t i l  1 9 6 1 ,  th e  M in n e s o t a  c o u r t s ,  as  w e l l  
as th e  c o u r t s  o l  a b o u t  h a l f  th e  s ta te s , h ad  
p e rm i t t e d  the  u se  o f  u n c o n s t i t u t i o n a l l y  
s e i z e d  e v i d e n c e .  B u i  w h e n  th e  C o u r t  d e c i d ­
ed  Mapp v . Ohio in I 9 6 1 , 21 a n d  im p o s e d  the  
e x c lu s i o n a r y  r u l e  o n  M in n e s o t a  a n d  o th e r  
‘ ‘ a d m i s s i b i l i t y  s t a t e s "  as a m a t t e r  o f  f e d e r a l  
c o n s t i t u t i o n a l  la w ,  it c a u s e d  m u c h  g r u m -

21. 367 U.S. 613(1961).
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b e f o r e .  s t i l l  
At a s u b s e q u e n t  p a n e l  d i s c u s s i o n  o n  the  

la w  o f  se a rc h  a*»d s e i z u r e  in w h i c h  I p a r t i c i ­
p a t e d ,  p r o p o n e n t s  o l  the  e x c lu s i o n a r y  r id e  
q u o t e d  M o n t h l i e s  r em a rk s  a n d  m a d e  e x p l i c ­
it w hat th o se  r em a r k s  im p l i e d :  I t  th e  p o l i c e  
f e a r e d  that e v i d e n c e  th e y  w e re  g a th e r in g  in 
th e  c u s t o m a r y  m a n n e r  w o u ld  n ow  he e x ­
c lu d e d  b y  the  c o u r t s ,  the  p o l i c e  m u s t  h a v e  
b e en  v i o l a t i n g  the  g u a ra n te e  a g a in s t  u n r e a ­
s o n a b l e  se a rc h  a n d  s e i z u r e  a l l  a l o n g .  T h i s  
e v o k e d  i l l u m in a t i n g  r e s p o n s e s  f r o m  the  tw o  
law  e n f o r c e m e n t  p a n e l i s t s ,  r e s p o n s e s  w h i c h

23. Momhilc. »///!/« i i . 22, at 16.

I t h i n k  u n d e r s c o r e  the  n eed  f o r  the “ e x c lu ­
s i o n a r y  r u l e "  a n i l  its g re a t  s y m b o l i c  v a lu e .  

M i n n e a p o l i s  C i t y  A t t o rn e y  K e i th  S t e d d :
I d o n ’ t th ink  it | is] p roper lo r  us to [say that p r io r  
to Md/i/i the po l ice  were v io la t ing  the law a l l 
a long ] when the courts o f  on r  state were te l l ing  
the po l ice  a l l  a long  that the [exc lu s iona ry  ru le ] 
d id n ’ t a pp ly  in M innesota .

S t . P a u l  D e t e c t i v e  K en  A n d e r s o n :
N o  officer l ied  upon the witness stand. I f  you 
were asked how you got you r  ev idence , you to ld 
the truth. You laid broken dow n  a d o o r  o r p r ied a 
w indow  open . . . o ften we p icked locks. . . . T h e  
Sup reme C ou r t  o f  M inneso ta  sustained tic. time 
a lte r time a fte r  time. [T h e ]  judiciary okayed it;

K y .  L . J .  6 8 1 ,  6 9 7 - 7 1 7 ,  7 2 5 - 2 7  ( 1 9 7 4 ) .  See 
also, C a n o n .  Testing the Effectiveness o f  
C iv il Liberties Policies at the State anil 
Federal Levels, 5  Am . P o l i t i c s  Q .  5 7 , 7 1 —  
7 5  ( 1 9 7 7 ) ;  D .  H o r o w i t z ,  T h e  C o u r t s  a n d  
S o c i a l  P o l i c y  2 2 0 - 5 4 .  W a s h i n g t o n ,  D . C . :  
T h e  B r o o k i n g s  In s t i t u t e ,  i S 7 6 ;  S .  W a s h y ,  
S m a l l  T o w n  P o l i c e  a n d  t h e  S u p r e m e  
C o u r t  2 5 - 3 4 ,  8 1 - 1 1 7 ,  2 1 7 - 2 9 .  L e x in g t o n ,  
M a s s a c h u s e t t s :  D .C .  H e a th ,  1 9 7 6  ( s t u d y  o f  
s o u t h e r n  I l l i n o i s  a n d  w e s te rn  M a s sa c h u s e t t s  
p o l i c e ) ;  c f .  Critique, 6 9  N w .  U .  L .  R e v .  7 4 0  
( 1 9 7 4 )  a d e v a s t a t i n g  c r i t i c i sm  o f  th e  S p i o t t o  
s t u d y ,  supra.

F o r  e x a m p le ,  O a k s  a n d  S p i o t t o  r e l y  o n  the  
h ig h  f r e q u e n c y  w i t h  w h i c h  m o t i o n s  to  s u p ­
p r e s s  a re  g ra n te d  in  C h ic a g o  g a m b l i n g ,  n a r ­
c o t ic s  a n d  w e a p o n s  cases to c o n c lu d e  tha t , 
l o n g  a f t e r  a d o p t i o n  o f  the  e x c lu s i o n a r y  r u le ,  
i l l e g a l  s e a rc h e s  a n d  s e i z u re s  w e re  c o m m o n ­
p la c e  in th e  e n f o r c e m e n t  o f  these  o f f e n s e s  b y  
th e  C h i c a g o  p o l i c e .

C a n o n  p o in t s  o u t  that “ c o u n t i n g  s u c c e s s ­
f u l  m o t i o n s  is an  im p e r fe c t  in d i c a t o r  o f  the  
r u l e ’ s e f f e c t iv e n e s s  f o r  s e v e ra l  r e a s o n s , "  6 2  
K y .  L .J .  at 7 1 8 .  H e  c o n c lu d e s  tha t, in a n y  
e v e n t ,  C h i c a g o  is “ a g ro s s  e x c e p t i o n  to  the  
n a t i o n a l  n o rm  o f  g r a n t in g  s u p p r e s s i o n  m o ­
t i o n s , ”  id. at 7 2 1 .  C a n o n ’s s t u d y  o f  6 5  c it ie s  
in d ic a te s  that in 6 0  p e r  cen t o f  th em  m o t i o n s  
to  s u p p r e s s  w e re  g ra n te d  o n e - t e n th  o f  the 
t im e  o r  le ss  a n d  in 9 1  p e r  c en t  o f  th e  c it ie s  
s u c h  m o t i o n s  w e re  g ra n te d  o n e  f o u r t h  o f  the 
t im e  o r  le ss .  Id. at 7 2 2 .

M o r e o v e r ,  c o m m e n t s  C a n o n ,  " j u d g e s  in

C h i c a g o  h a v e  l o n g  b e e n  n o t e d  f o r  th e i r  
w i l l i n g n e s s  t o  g ra n t  m o t i o n s  to  s u p p r e s s  
e v i d e n c e ”  a n d  “ it is s om e t im e s  a l l e g e d  tha t 
C h i c a g o  p o l i c e  h a b i t u a l l y  c o n d u c t  v ic e  r a id s  
in  a  m a n n e r  th a t  e n s u r e s  that a  m o t i o n  to  
s u p p r e s s  w i l l  b e  s u c c e s s f u l . "  Id . at 7 2 0 .  As 
W a s h y  e x p l a i n s ,  supra a t 1 0 8 - 1 7 ,  2 1 7 - 2 3 ,  
s o m e  ju d g e s  g r a n t e d  a s u b s t a n t i a l  n u m b e r  o f  
m o t i o n s  to  s u p p r e s s  “ d u r i n g  the  e d u c a t i o n a l  
p r o c e s s ”  im m e d i a t e l y  f o l l o w i n g  a d o p t i o n  o f  
the  e x c lu s i o n a r y  r u l e ,  b u t  “ p o l i c e  im p r o v e ­
m en t  a n d  a c c o m m o d a t i o n  to  th e  r u l e s "  m e a n t  
tha t a ft .*r th is  t r a n s i t i o n a l  p e r i o d  f e w  m o ­
t io n s  w e re  g r a n t e d .

T o  tak e  a n o t h e r  e x a m p le  ( th e re  a re  m a n y  
in  the  C a n o n  a r t i c l e ) ,  O a k s ’ s t u d y  o f  a r r e s t  
b e f o r e  a n d  a f t e r  Mapp f o c u s e d  o n  one c i t y ,  
C i n c in n a t i .  H e  c o n c lu d e d  tha t th e  a d o p t i o n  
o f  the  e x c lu s i o n a r y  r u l e  h a d  h a d  v i r t u a l l y  n o  
e f fe c t  o n  the  n u m b e r  o f  a r re s t s  f o r  n a r c o t i c s ,  
w e a p o n s  a n d  g a m b l i n g  th e re .  S e e  3 7  U .  
C i i i . L . R e v .  at 7 0 7 .  B u t  C a n o n  g a th e r e d  s im ­
i l a r  d a t a  f o r  1 4  c i t ie s  ( i n c l u d i n g  C i n c i n n a t i )  
a n d  f o u n d  tha t o n l y  f o u r  o th e r s  h a d  the  
“ r a t h e r  m i n im a l  r e s p o n s e  p a t t e rn  th a t  C i n ­
c in n a t i  h a s . ”  S e e  6 2  K y .  L . J .  at 7 0 6 .

At the  o t h e r  e n d  o f  th e  s p e c t r u m ,  the  
B a l t im o r e  d e c re a s e s  in  a r re s t s  f o l l o w i n g  
Mapp “ w e re  b o t h  d r a m a t i c a l l y  s u d d e n  a n d  
t r u ly  s p e c t a c u l a r , ”  id. at 7 0 4 .  “ B a l t im o r e  is 
p r o b a b l y  a n  e x t r em e  case a n d  is i l l u s t r a t e d  
to c o u n t e r  O a k s ’ g e n e r a l i z a t i o n s  a b o u t  the  
e f f ic a c y  o f  th e  e x c lu s i o n a r y  r u l e  f r o m  the  
p r e s e n t a t i o n  o f  C i n c i n n a t i ’ s a r re s t  f ig u re s .  
B u f f a l o  is le s s  e x t r em e ,  b u t  n o t  n e c e s s a r i l y

71

.*



Ilu*\ knew w luil the tacts were .24
• • is im  r e a s o n  to t h i n k  that th e  M i i i -  

n r s  . ' x p c i i c n c c  is u n i ( | i i e .  T h e  h e ad s  o l  
s e v e ra l  p o l i c e  d e p a r tm e n t s  a l s o  rea c te d  to 
tin* a d o p t i o n  o l  th e  e x c lu s i o n a r y  r u l e  as il 
the  g u a ra n te e s  a g a in s t  u n r e a s o n a b le  sea rch  
a n d  s e i z u r e  li/nl just hern written.

F o r  e x a m p le ,  s h o r t l y  a f t e r  C a l i f o r n i a  
a d o p t e d  th e  e x c lu s i o n a r y  r u l e , 2 ’* W i l l i a m  
P a r k e r ,  th en  L o s  A n g e le s  c h i e f  o l  p o l i c e ,  
w a rn e d  that h is  d e p a r tm e n t ’ s a b i l i t y  to  p r e ­
ven t  the  c o m m is s i o n  o l  c r im e  had  b e en  
g rea t I v d im i n i s h e d  b e c a u s e  h e n c e f o r t h  his 
o f f i c e r s  w o u l d  he  u n a b le  to  tak e  “ a f f i rm a t iv e  
a c t i o n "  u n le s s  a n d  u n t i l  th e y  p o s s e s s e d  
" s u f f i c i e n t  i n f o rm a t i o n  to  c o n s t i t u t e  p r o b a ­
b le  c a u s e . ’ ’ 20 l i e  (Jid p r o m i s e ,  h o w e v e r ,  that

2 1 .  (.United in knmisir. On the Tactics n j Police-
Prosecution Oriented (' li lie s  o f  tin• Courts. 39 (.'oil-
m : i . i . ! . .(,>. I i(>. 1 3 2 - 3 3  l 1963).

25. People \ . Ciili.nl. I t Cat. 2d 351. 2S2 P.2d 9115
119551.

26. U . P.iikei. I’oi.Ii r. I IT. Springfield. Il linois: (•'.
I lioni.is. (U ilsnn ed. 19571.

t y p ic a l .  I n d e e d ,  it is no t  at a l l  c l e a r  that th e re  
is a t y p ic a l  r e s p o n s e  to  the  e x c lu s i o n a r y  
r u l e . "  Id. at 7 0 5 .

C a n o n  a l s o  n o ted  that p o l i t i c a l  s c ie n t is t  
M i c h a e l  B a n  h a d  c o n c lu d e d ,  a f t e r  an  in- 
d e p th  s t u d y  o f  M app ’s im p ac t  i n  B o s t o n  a n d  
C i n c in n a t i ,  th a t “ th e  C i n c in n a t i  p o l i t i c a l  
m i l i e u  . . . p e rm i t t e d  w id e s p r e a d  d i s r e g a rd  
i f  no t d e f i a n c e  o f  the  S u p r e m e  C o u r t ’ s r u l ­
i n g "  a n d  that in a  n u m b e r  o f  re sp ec ts  th e re  
w as  “ a d i s c c r n a b l y  le s s e r  p r o p e n s i t y  f o r  
c o m p l i a n c e  in  C i n c in n a t i  t h a n  in B o s t o n . "  
Id. at 6 8 9 ,  6 9 8  ( C a n o n ’ s c h a r a c t e r i z a t i o n  o f  
B a n ’ s f i n d in g s ,  w h i c h ,  t h o u g h  u n p u b l i s h e d ,  
h a v e  b een  w i d e l y  c i r c u la t e d  a m o n g  p o l i t i c a l  
s c ie n t i s t s ) .

At the  p r e s e n t  t im e , th e re  is m u c h  to  h e  
s a id  l o r  l a w y e r - p o l i t i c a l  s c ie n t is t  D o n a l d  
H o r o w i t z ’ s a n a ly s i s  o f  Mapp a n d  p o l i c e  
b e h a v i o r ,  H o row i t z , ,  supra a l 2 2 1 - 2 5 ,  2 3 0 -  
3 1 , 2 5 0 :
Nl ii .-Ii o l the empir ica l support fo r  the p ro p os i ­
t ion that Mapp does not deter the po l ice  from  
v io la t ing  the Fourth  Amendment has been qu ite  
e rode . . . . [TJha l i l lega l searches are st i l l  eon- 
duc ted  to obtain ev idence o f  certain k inds o f  
c rimes does not mean that they are st i l l  eon- 
due led  with tl..- same frequency fo r  ev idence o f
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"M -V  lano as the Exclusionary little is the 
law a j California, y o u r  p o l i c e  w i l l  r e sp ec t  if 
a n d  o p e r a t e  to  the bes t  o i  th e i r  a b i l i t y  w i t h in  
the  fra  me work o f  I i hi Hot ions imposed by 
that rule. "'-'

S im i l a r l y ,  f o rm e r  N ew  Y o rk  C i t y  P o l i c e  
C o m m i s s i o n e r  M ic h a e l  M u r p h y  r e c a l l e d  
h o w ,  w h e n  Mapp v . Ohio im p o s e d  th e  e x ­
c lu s i o n a r y  r u l e  o n  N e w  Y o r k  a n d  o t h e r  " a d -  
m is s ib i l i t v  s t a te s . "  he  “ w as  im m e d ia t e l y  
c au g h t  u p  in the  e n t i r e  p r o b l e m  o f  r e e v a lu a t ­
in g  o u r  p r o c e d u r e s  . . . a n d  m o d i f y i n g ,  
a m e n d i n g  a n d  c re a t in g  n ew  p o l i c i e s  a n d  
n ew  in s t r u c t i o n s  f o r  the  im p le m e n t a t i o n  o f  
Mopp. R e t r a in i n g  s e s s io n s  h ad  to  h e  h e ld  
I r o m  the  v e r y  top  a d m in i s t r a t o r s  d o w n  to 
each  o i  the  t h o u s a n d s  o l  f o o t  p a t r o lm e n  a n d  
d e te c t iv e s  e n g a g ed  in the  d a i ly  b a s ic  e n ­
f o r c em e n t  lu n c t i o n .  " 2H 

C o m m i s s i o n e r  M u r p h y ,  n o  less than
2T. Id. .il 131. (KmpliU'h iidilcd).
2S. Murphy. Judicial Kei ieie of Police Methods inI.me liiiforeeiniiit: The Problem ol Coiniiliuncc Inj Police Deportments, I I Texas | „  Hkv. 9.59,931 (1966).

o ther k inds o f  crimes. That i l lega l searches arc 
com m on  in some cities does not mean that they 
are e q u a l ly  com m on  in a l l cities. Deterrence 
cannot lie v iewed as ‘a m ono l i th ic  gove rnmenta l 
ente rp r ise . ’

G radu a l ly ,  the rudiments o f  a more d isc r im i­
nating approach have begun to emerge. What it 
suggests is that the extent to which po l ice  behav­
io r  is mod if ied  by Mapp depends on a complex  
set o f  loca l cond it ions , in c lud ing  . .  . the type o f  
o f fense in vo lv ed , the pa rt icu la r  po l ice  unit re­
spons ib le  fo r  specific en fo rcement tasks, and the 
way in which loca l cdurts and law ; . hand le  
search-and-seiz.ure m a t t e r s . . . .

. . . fT ]h e  fragments indicate it v . ;; mistake to 
th ink that po l ice  behav io r  is never cond it ioned 
by the sanction o f  exc lud ing  evidence that might 
lead to conv ic t ion . . . . [ I j n  the case, o f  serious 
crimes the po l iceman starts th ink ing fa i r ly  ea r ly  
o f  \v hat is requ ired to conv ic t , and some o f  the 
things he thinks o f  are the restrictive ru les o f  
arrest and search.

. . . (C hm i'o rn  with conv ic t ion is very  uuieh-a 
funct ion  o l loca le , o ffense, stage o f  investigation, 
and sometimes po l ice  unit in vo lved . Receptiv ity 
to the jud ic ia l sanction varies accord ing ly .

I n  c l o s i n g  the se  b r ie  r e m a r k s ,  I c a n n o t  
res is t  p o i n t i n g  o u t  tha t at the  s am e  t im e  
s o m e  c r i t i c s  o f  the  e x c lu s i o n a r y  r u l e  a re  
u r g i n g  its e l im in a t i o n  o r  s u b s t a n t ia l  m o d i f i -



C h i e l  B a r k e r ,  s e em ed  In l l i i n k  that " t h e  
f r a m e w o r k  o f  I im  i tat ii m s "  r e s t r a in i n g  the  
p o l i c e  had  l i e r n  pu t t i m e  liv the  c x e h is in n -  
arv r u l e ,  no t th e  s ta te  a nd  l e d e r a l  c o n s t i t u ­
t i o n a l  g u a ra n te e s  a g a in s t  u n r c a s o u l i l e  sea rch  
a n d  s e i z u r e .  F lo w  ing  I r o in  th e  Mapp e n s e . "  

l i e  s a id ,  “ is the  i s su e  n l d e f i n i n g  p r o b a b le  
c au s e  l o  c o n s t i tu t e  a law In i  a r re s t  a n d  s u b s e ­
q u e n t  se a rc h  a n d  s e i z u r e . " 20

I. Criticisms o f the rule
I t h in k  il mav l o r c c l u l l v  l ie  a rg u e d  that it is 
n o t  th e  e x c lu s i o n a r y  r u l e  w h ich  is i l l o g i c a l  
o r  m i s d i r e c t e d ,  hu t m iu  h -o l  th e  e r i l  i is in it 
has g e n e ra t e d .  As S e n a to r  H o l ie r !  W a g n e r  
p o in t e d  o u t  in the  19 AS New Y o r k  S la t e  
C o n s t i t u t i o n  C o n v e n t i o n :
A l l  the a rguments f i l ia l the cvcliisiimarv ru le  v>. ill 
hand icap law c i i ln rccm cu l ]  m-ciii In me In be 
prnpcrlv directed mil a e ;u > t  (l ie cvcliisiimarv 
ru le  Im l against the substantive guaran lcc itse l l . 
. . .  I l is die |law nl search and se izu re ] , nnl the 
saiictii>11. which imposes limits nu l l ic  npcra l inu

29. hi. at 915.

c a t i o n  o n  the  g r o u n d ,  inter alia, that it has 
h a d  l i t t l e  i f  a n y  e f fe c t  o n  p o l i c e  b e h a v i o r  a n d  
l i t t le  i f  a n y  im p a c t  o n  the  a m o u n t  o f  p re -  
Mapp i l l e g a l i t y ,  o t h e r  c r i t ic s  a re  c a l l i n g  f o r  
th e  r u l e ’ s r e p e a l  o r  r e v i s i o n  o n  the  g r o u n d ,  
inter a lia , that in re c en t  yea rs  the  p o l i c e  h a v e  
a t t a in e d  sncli a high incidence o f  compliance, 
with Fourth Amendment rcqidrements that 
“ the  a b s o lu t e  s a n c t i o n s  o f  th e  E x c lu s i o n a r y  
R u l e  a re  n o  l o n g e r  n e c e s s a ry  to  ’ p o l i c e ’ 
t h e m . ”  B r i e f  o l  A m e r ic a n s  f o r  E f f e c t i v e  Law' 
E n f o r c e m e n t  ( A . E . L . E . )  a n d  the  I n t e r n a ­
t i o n a l  A s s o c ia t i o n  o f  C h i e f s  o f  P o l i c e  ( L A .  
C  P . )  as A m ie i  C u r i a i  in  S u p p o r t  o f  P e t i t i o n ­
e r  at 12 , California p. Frieda. 4 0 9  U .S .  3 3  
( 1 9 7 2 ) ,  d i s c u s s e d  in C o m m e n t ,  6 5  J. C lU M . 
L .  &  C .  3 7 3 .  .383  ( 1 9 7 4 ) .

In  l l i e i r  amicus b r i e f ,  the  A . E . L . E .  a n d  the
l .A .C . P .  p i o s e n l e d  the  C o u r t  w i t h  the re su l t s  
o l  a s tudv  th e y  h a d  c o n d u c te d  o f  w a r r a n t le s s  
s e a rc h e s  a n d  s e i z u r e s  (s u ch  s e a rc h e s  and  
s e i z u r e s  w e re  c h o s e n  b e c a u s e  these  a re  the  
o n e s  “ in w h i c h  the  o f f i c e r  is a c t in g  o n  h is  
o w n  w i t h  n o  a s s i s t a n c e  f r o m  a m ag is t r a t e  o r  
p r o s e c u t in g  a t t o r n e y ,  cases in  w h ic h  h is  
a c t i v i t y  m u s t  s tan d  o r  t a l l  b a sed  o n  h is  o w n  
ju d g m e n t ,  k n o w le d g e  o l  s ea rch  a n d  s e i z u r e

nl 11 ie pi dice. II l l ie ride A nbev eil as il should, he. 
and as we dec la re  il shou ld  he. there w i l l  he no 
il lega llv ob ta ined e\ idetiee lo  he exc luded hv the 
opera t ion ol I lit* sanction.

l! seems In me. ii ie imsis len l to cha l lenge the 
exi liisionaiA ru le  tin l l ic  g round  l lta l il w i l l  ham ­
per (he po lice , vv b i le  m ak ing no cha l lenge  lo  the 
tuudaiiicuta l ru les to which the po l ice  are re­
qu ired lo  con fo rm .

C o o l e y  s a id  o l  th e  F o u r t h  A m e n d m e n t  
I 10 y e a rs  a g o  that " i t  is h e l l e r  o f t e n t im e s  
that c r im e  s h o u ld  g o  u n p u n i s h e d  th an  that 
ih e  c i t i z e n  s h o u ld  h e  l i a b l e  to  h a v e  h is  
p r em is e s  in v a d e d ,  h is  t r u n k s  b r o k e n  u p ,  [ o r ]  
h i s  p r i v a t e  h o o k s ,  p a p e r s ,  a n d  le t te rs  e x ­
p o sed  tn p r y i n g  c u r i o s i t y , ” :11 W i n  is it n o  
less t ru e  w h e n  th e  a c c u s e d ’ s p r em is e s  have 
been in v a d e d  o r  h is  c o n s t i t u t i o n a l  r ig h ts

>11. I New \ imk ( .‘niislililliiill.il ( imvmill 'll .  Ilrv isril
liri mil 5fitt i !95St. repiinleil ill I. Mn liai l .mil II. 
U r , l is lc r .  Ciuvii.W i. l.vw \ \ n  i t s  \dm im st i iv ru ix  
1191-92. Milii'iilil. New )m k :  Kimtul.ilimi I’ ress. 19 III 
Si r  nl.ya"| rav nm. | „  in IYn |dr v . < alian. I I ( oil. 2d I • I. 
•150. 2S2 I'.2d 905 119531.

!l  ........  \ I'iii: x i l s i ' i i s  i nr: ( i ins 1111 i io sv i
1.1X111 XIIUNs illli, lioslim: I .ill It', b lown. I si III. I ./i.N

r e s t r i c t i o n s ,  a n d  h is  d e s i r e  l o  a b id e  b y  s u c h  
re s t r ic t i  n s , "  B r i e f  at 1 6 ) .

A c c o rd in g  to  th is  s tu d v -, o f  m o r e  th an  1 0 0 0  
cases i n v o l v i n g  w a r r a n t l e s s  s e a rc h e s  a n d  
s e i z u r e s  d e c id e d  In  a p p e l l a t e  c o u r t s  n a t i o n ­
w id e  d u r i n g  the  2 7 -m o n t h  p e r i o d  o f  J a n u ­
a ry ,  1 9 7 0  t h r o u g h  M a r c h ,  1 9 7 2 ,  <34 p e r  cen t 
( 1 , 1 5 7  o f  1 , 3 7 1 )  w o re  f o u n d  to  h e  p r o p e r—  
“ a n  e x t r a o r d i n a r i l y  h ig h  d e g r e e  o f  p o l i c e  
p r o f e s s i o n a l i s m . ”  B r i e f  at 17.

T h e  amicus o r ; :  I d e n ie s  that th is  s tu d y  
e v id e n c e s  a n y  h e n e i i e i a l  e x c lu s i o n a r y  r u le  
in f lu e n c e  u p o n  la w  e n f o r c e m e n t ,  id. at 18 , 
h u t  I d o u b t  that m a n y  w i l l  f in d  the  d e n ia l  
c o n v in c i n g .  “ [ T ] h i s  e x c e l l e n t  r e c o rd  o f  s u c ­
c e s s fu l  p o l i c e  c o m p l i a n c e  w i th  the  r id e s  o f  
se a rc h  a n d  s e i z u r e , ’ ’ id., is a t t r i b u t e d  to 
“ p o l i c e  p r o f e s s i o n a l i s m ” — an  a tt em p t  b y  
m os t  p o l i c e  to  le a rn  “ at le as t  in a  g e n e ra l  
w a y  the  r e s t r i c t i o n s  o n  t h e i r  s e a rc h  and  
s e i z u r e  a c t i v i t i e s  a n d  a g o o d  fa i th  d e s i r e  to 
c om p o r t  t h e m s e lv e s  p r o p e r l y  w i t h in  su ch  
r e s t r i c t i o n s . "  id. a l 19. B u t  w h a t  s t im u la t e d  
the  a t tem p t  bv m o s t  o f f i c e r s  t o  f r .m i l in r i z e  
th e m s e lv e s ,  at leas t  in  a g e n e ra l  w a v ,  w i th  
the  law  o l  s e a rc h  a n d  s e i z u r e ?

Y .K .



o th e rw i s e  v i o l a t e d ?  I i  th e  g o v e r n m e n t  c o u ld  
nut h a w  g a in e d  a c o n v i c t i o n  h a d  it o h c v c d  
th e  C o n s t i t u t i o n ,  w h y  s h o u ld  it h e  p e rm i t t e d  
to  p r e s a i l  ’ >ecaiise it v i o l a t e d  th e  C o n s t i t u ­
tion':*"" A n d  w h y  d o e s  it g e n e ra t e  s o  m u c h  
p o p u l a r  h o s t i l i t y  to d i s a l l o w  th e  g o v e r n m e n t  
to  r e a p  an  a d v a n t a g e  tha t it s e c u re d ,  a n d  
m ig h t  o n ly  h a v e  b e e n  a b le  t o  s e c u re .  In - 
v i o l a t i n g  the  C o n s t i t u t i o n ?

N o  o n e ,  1 t h i n k ,  has g i v e n  a b e t te r  e x p la ­
n a t io n  th an  P r o f e s s o r  J o h n  K a p la n ,  o n e  o l  
t h e  sh a rp e s t  c r i t ic s  o f  t h e  r u le :
F rom  a pub l ic  re la t ions pt ini o l v iew , [the exc lu ­
sionary ru le ! is the worst poss ib le  k ind  o l  ru le  
because it oulv wo rks  a, the behest o l  a person , 
usua lly  someone who  is c lear ly gu i l ty ,  w ho  is 
a ttempting to prevent the use against h itnse ll o l 
ev idence o l his ow n  c rimes. . . . | but the] bu t is 
that any ru le  wh ich  actua l ly  en fo rced  the de­
mands o l the Fou r th  Amendment (whatever they 
may be) w ou ld  prevent the conv ic t ion  ol those 
w ho  w ou ld  he caught through ev idcucc obtained 
in v io la t iou ol the Fou rth  Amendment. T h e  p ro b ­
lem with the exc lus iona ry  ru le  is that it works 
a lte r the tact, so that In  then we know  who  the 
e i im in a l is, the ev idence  against him. and the' 
othei c ircumstances o l the case. II there were 
some wav to make the po l ice  obey-, in advance, 
the commands o l the Fourth  Amendment , we 
vv on Id lose at least as many c r im ina l conv ictions 
as we do  today , but in that ease we w ou ld  not 
know ol die ev idence which the po l ic e  cou ld  
d iscove r milv through a v io la t ion o l the Fourth  
Amendment. Il is poss ib le  that the real p rob lem  
with the exc lusionary ru le  is that il Haunts be fo re  
us (he  p in  e we pay lo r  the Fou rth  A m endm en t .1:1

The ‘time lag ’ argument
T h e  I c d e r a l  e x c lu s i o n a r y  r u l e  ha s  In cn  d i s ­
p a rag e d  o n  the  g r o u n d  that " i t  w as  no t 
a d o p te d  by the  I  o i l e d  S ta le s  S u p r e m e  C o u r t  
u n t i l  15)1-1" a n d  that d e s p i t e  ( l ie  p o s s ib i l i t y  
that “ an in t e r p r e ta t i o n  first m a d e  1 2 5  y ea rs  
l a i t u a l l y  I 2 > |  a l t e r  a c o n s t i t u t i o n a l  p r o v i ­
s io n  m ig l i t  n o n e th e le s s  h e  uu a p p r o p r i a t e  
o n e .  th e  t im e  lag  b e tw e en  th e  a d o p t i o n  o l

32, s, c \lli ii. Teiteliltism i llli l r l l i ’ I'hairth A llieial- 
nnn l: t /iei/l/ivm (or It n l), lOtil Set*. (A. HKV. I , - i t ,  
Mkuis.iii. \ilm i\\iln liiii n l l.’i iileaee I lli ia in e il Tliinuph 
t iiiniM iiinlili Si'(/«7irv m ill Seizures. 2a C o m  VI, I,. 
I * • V , II . .’ i i 14U■*> 1. 11 lie, in a goodly iniiliber nl cases 
lie- government might still have obtained a conviction 
■ vi ii 1 1 1 1 IniiI ii/n in i/tlie < '■ institution. Imi eiUu -> ol the 
i Vi liisiiui.il v mle vv i mi lit allow the cun cn liuti In s|,mil 
i \ en i* 11 1 1  mi Id h.iv e liven seemed mi In hv violating tile 
I Hist|lill|llit.

i i  I k.ipl.m. ClllvilWI. J r s iK  i; 213-10, Ml da.
New 5nik I In- I i  it i ■ ii lal 11 ■■ ■ Press, 2d ed. I07S,

• I liu lii i i li i ir  I n liiiiir  /c \  X iw th rr  2  ti/gi/ vI. ItlTS

t h e  f o u r t h  a m e n d m e n t  a m i  th e  f i rs t a p p e a r ­
a n c e  o l  th e  e x c lu s i o n a r y  r u le  is at least s om e  
i n d i c a t i o n  that it was h a rd ly  b a s ic  t o  the  
c o n s t i t u t i o n a l  p u r p o s e . ” 34 T h i s  d o e s  no t 
s t r ik e  m e  as m u c h  o f  a n  a rg u m e n t .

S o m e  1 6 0  y e a r s  a f t e r  th e  a d o p t i o n  o f  th e  
F i r s t  A m e n d m e n t ,  the  "p re v  e n t io n  a n d  p u n ­
i s h m e n t "  o f  “ th e  l e w d  a n d  o b s c e n e ,  th e  p r o ­
fa n e  [ a n d ]  tire l i b e l o u s ”  w e re  s t i l l  t h o u g h t  
to  r a i s e  n o  c o n s t i t u t i o n a l  p r o b l e m s . 33 I n ­
d e e d ,  12S  y ea rs  p a s s ed  b e tw e en  the  a d o p ­
t io n  o f  th e  F i r s t  A m e n d m e n t  a n d  th e  first 
a r t i c u l a t i o n  o f  t h e  " c l e a r  a n d  p re sen t  d a n ­
g e r "  te.st3,;— w ha t  m a y  f a i r l y  h e  c a l l e d  “ th e

31. K.ipl.m, The L im its n) the /■ixclusimiiirii liu le, 20 
S tan . I.. Hkv. 1027, 1030 -311107-1). As Dean Griswold 
has pointed nut III SKAItCII VXD M I'/.CHK: \ Dll.KVI.VlA 
o l ru e  S l l ’llKviK Cm h i 2. 1.uu otic I'mversity id 
Nehtaska P ros . 1073. "except Im llu- llnm h .w e  (l )uvd 
v. I S. 110 I .S. 010 (I.NX0), virliiiilly mi search ami 
svi/iire eases vv ere decided hv the Supreme ( luurt in the 
lllst I III v ears III || r existence u Intel I lie ( loiislitut lull ."

'I lie view dial ih-gallv sei/ed evidence should lie 
( Ac hided vv as fust laid duvv u In way id dictim in llo ifil, 
which vieni In great lengths In asseit a tmuicrtiim 
Itclwceiv the Fourth Viiiendmcot and the ptivilege 
agaitist sell-iinliiuinatnni. though the case could have 
been decided on tlu- sell-im riiniuatimi t lause alone. 
Ailnms i. A vie ) ink. 102 I'.S. 3X3 i 1003). appeared, liv 
dii 111 in, to lepmliale the lln in l dii tiiin. thus the cvchi- 
simiaiv rule was adopted in Urrkv "following an 
earlici and seemingly ineoiisisteiit stall." Iteynard, 
h'rcrilniu from  I nreiisimalile Search imil Seizure— I 
Seeoiul ( insv ( 'nnsiitntinnal Itiithlf. 23 I sir. I .. |. 230, 
3110-07 I 10.70). Si•<■ Henerillhl Atkinson. supra it. 72. at 
13-17; Fraenkel, Hum cmum Seineliex imil Seizures, 3 1 
II vitv. I..Iti-V, .-Mil. 31.0-72 1 1021); Notes, 30 V.vi.t: I. I. 
1070, I077-7S ii. II (1017); 3S 3 vl.t: l„ | .  I l l ,  I -IK-51 
110IX).

Pinlessor Kaplan also observes, 20 Si v\. t.dtl.V. at 
1031, that "the exclusionary mle was nut imposed upon 
the stales until 1001. and then lw a divided Supreme 
C 11111I ." liul the Supieme Court novel addressed the 
issue unlit 1010 in II 0/ /and lliat derision w as also hy a 
divided Court (0-3). Over the vv.us, nl course, H’eeA.v 
and M app liavecaught heavy criticism Iml so, il should 
lu- remembered, did II nil. See A. Heisel, CoX lltoi. 
O v 1.11 li t i t. vi. Kxtditt kvikm t.t n o :  Ciiiviinai.
I.aw: Hol t: o k  rut: St i'iikvii: ( 'm m  33-30. ISostnn: 
lioslon I'uiversity Press, 1033; Allen, The W o lf Haw : 
Search an il Seizure, I'eileriili.sin, imil t ite il l  iberties, 13 
I i t . I .. I l i :v . I (103(1), Frank, I'lie Tn iletl States Supreme ( luurt. /y/.S-V.0,17 I ' .C m  I. .Hkv 1,12-31(1030) ; Kane 
is.11. Wolf anil I ustiii Ten \euis l.uter: lllepu l Slate 
lli i i le n e e  in State im il Teilcru l (hunts. 13 Mix X.I..IIKV. 
1083 1 1030); Paulsen. Sajeiiuurtls in the t.nu o f Sennit 
im il Seizure, 32 Xvv.l I.. Itr.v. (i3, 72-70 1 1037), Hey-
II.ml. supru at .!II0-.$I3. See illso Poliak, A/r. Justice 
I 'liiiik lu rle r: Im lumenl an il the Tuu'teenth \menilinent, 
(.7 3 vi.t: I, .| . 701, 320-21 11. 103 11037).

33. Ile.iuhainais v , Il linois. .7-13 I ,X. 230, 233 1 1032)
1 Fi.iuklm lci. J.).

30. Si lieni k v. Cniled Males, 210 I'.S. 17. I 1010);
. /. Dvl.s v. I  nited States. 210 I ’ .S. 211, tlOPP.

»



start e l  th e  l a w  o f  th e  fi rs t a m e n d m e n t . ” 37 
A m i ,  <>f c o u r s e ,  th e  d e v e l o p m e n t  o f  t h e  im ­
p o r ta n t  " v o i d  t o r  v a g u e n e s s ”  a n d  “ o v e r -  
h r e a d t h "  d o c t r i n e s  in  th is  a re a— " ju d g e -  
m a d e ”  o r  “ j u d i c i a lK - c r e a t e d ”  r em e d ie s  
fortissimo— d id  no t  c om e  u n t i l  s t i l l  la t e r . 38

T h e  t im e  la g  b e tw e en  th e  a d o p t i o n  o f  the  
F i f t h  A m e n d m e n t  a n d  th e  a p p l i c a b i l i t y  o f  
th e  p r i v i l e g e  a g a in s t  s e l f - i n c r im i n a t i o n  to  
th e  p r o c e e d in g s  in  th e  p o l i c e  s ta t io n  as w e l l  
as th o s e  in  .n o  c o u r t r o o m  w a s  IT o  y e a r s .39 As 
f o r  th e  S i x th  A m e n d m e n t  r ig h t  to  c o u n s e l ,  it 
w a s  n o t  u n t i l  193.S40— l a i r l y  e a r l y  in  the  d e v e l ­
o p m e n t  o f  c o n s t i t u t i o n a l - c r im in a l  p r o c e d u r e  
b u t  s td l  a q u a r t e r  o t a c e n t u r y  la t e r  th an  
Weeks— t* ■' " ' b e  r ig h t  to  c o u n s e l  in  f e d e r a l  
c o u r t s  in / lo re  th a n  that a l a w y e r  w o u l d  
b e  p e rm u t e d  to  a p p e a r  f o r  th e  d e f e n d a n t  i f  
th e  d e f e n d a n t  c o u l d  a f f o r d  to  h i r e  o n e . " ' "

T h e  fe d e r a l  e x c lu s i o n a r y  r u l e  ha s  a l s o  
been  d i s p a r a g e d  as no t d e r i v e d  f r o m  " t h e  
e x p l i c i t  r e q u i r e m e n t s  o f  th e  F o u r t h  A m e n d ­
m e n t , ”  but o u lv  " a  m a t te r  o f j u d i c i a l  im p l i ­
c a t i o n . " ' -  T h i s  d o e s  not s t r ik e  m e  as  m u c h  o f  
a p o in t  e i t h e r— n o t ,  at le as t ,  u n le s s  s o im  
b o d y  can c i t e  e v e n  o n e  S u p r e m e  C o u r t  c ase  
in t e r p r e t i n g  the  C o n s t i t u t i o n  w h i c h  is n o t  " a  
m a t te r  o l  j u d i c i a l  im p l i c a t i o n . "

T h e  m o s t  c e le b r a t e d  c o n s t i t u t i o n a l -  
c r im in a l  p r o c e d u r e  cases o l  o u r  t im e s  a re  
Johnson v . Xcihst" a n d  (iiilcoo  v , W'tiin- 
tcrifjlilf* r e q u i r i n g  a p p o in tm e n t  o l  c o u n s e l  
in a l l  f e d e r a l  a n d  s ta le  p r o s e c u t i o n s  r e s p e c ­
t ive ly  u  him a d e f e n d a n t  is u n a b le  to  p a y  f o r  
the  s e rv ic e s  o l  an  a t t o r i i e v . b u t  o n e  s e a rc h e s

1)7 Kith cn. Ji'naf Freund unit llic First Anicndnicni 
Tri/tlmmi, in U Cm.I.  III.v. ;'.Sj, 23(5 (1973)

its. Sec U I .in Kli.nl. V kVmisiir i\- |. Chnper, C o s-  
s i  i i i  I ai.s vi l.wv 815-22. Si I'i h i I, Miiini'solii: Wesl, 
till nl.  1975.

t'l. s i r  Mu,mil.i \rj/iiu,i, (0 | U.S. |3(i ( !9 :i(i); 
Kiiiius.il, I Ihsscnl limn llic Miriiiulti Diwcnls: Sonic I 'em no ills ihi llic ' A i'll Fifth \llicllillliclil mill llic Old "Voliiiiltirmcss" li st, l i t  \ in  n .LH l.v . .89, (>.’», 77-.S 3 
i I90D1.

Ill | III 1 1 1  Nt III \ Zeilist, till t'.S, ItiS I I'itS)
11 Si li.n'li i, Fctlcriilisin onil Stole C rim ina l Procc- ililh . 7u 11 \lt\ .l. ltiA I, 2 i I'ltla.
12 Unit i .  C.iliir.iiln, . i t s  I s. 2 t .  28 (1919), The 

||.mil has lieen made limit- slnnigly. Si p ,\|i I Kil l, The 
I .\clii\itnuiii! Hide: . In  I I I  ( iiiii i'ii cil imil Inclfci t i i c
l in n ,d o .  52 J .< aim.I... ('.MVS. 2(i(i. 2(59 (1981), in
I’m  im I’liwi n w n  iMiivini \i. Kmaaiovi 99. Id). 
I Imago, Miltin'. Snv\ |e i'll. I9li| ( II I'l'di “ is a nii't e nl 
pure jiuln i.il li u isl.iti<m“ >.

I t. Si c ii Id miiiru.
II >72 I S. 1 i t  1199 >1.

th e  l a n g u a g e  o f  the  S ix th  a n d  F o u r t e e n t h  
A m e n d m e n t s  in v a in  f o r  a n y  m e n t i o n  o f  
in d ig e n t  d e f e n d a n t s  o r  the  a s s ig n m e n t  o r  
a p p o in tm e n t  o f  c o u n s e l  at t r i a l— let a lo n e  at 
p r e l im in a r y  h e a r i n g s . 41 at l i n e u p s , 46 in the  
p o l i c e  s t a t i o n 47 o r  o n  a p p e a l 41* o r  in ju v e n i l e  
c o u r t  p r o c e e d in g s . 40

T h e  r ig h t  to  c o u n s e l  has w e l l  b e en  c a l l e d  
“ th e  m o s t  p e r v a s i v e  r i g h t "  o f  an  a c c u s e d ,su 
bu t a l l  the C o n s t i t u t i o n  has to  say  a b o u t  it is 
tha t " i n  a l l  c r im in a l  p r o s e c u t i o n s  the  a c ­
c u s ed  s h a l l  . . . h a v e  the  A s s is ta n ce  o f  
C o u n s e l . " 11 T h a t ’ s a l l .  T h e  c o n s i d e r a b le  
b o d y  o f  c o n s t i t u t i o n a l  l a w  w h i c h  lias e m e r g ­
ed  in th is  im p o r t a n t  a re a  has a l l  b e en  “ a 
m a t te r  o f  ju d i c i a l  im p l i c a t i o n . ” 12

‘ In vo lun ta ry ’ con fess ions
A nd  w ha t  is the s o u r c e  o f  the  ru le— first 
a p p l i e d  in 1 9 3 6 , 1:1 b u t  s h a p e d  a n d  r e s h a p e d  
in  the  c o u r s e  o f  the  f o l l o w i n g  th re e  d e c ­
a d e s 54— b a r r i n g  llu* u se  o f  i n v o lu n t a r y  c o n ­
fe s s io n s  as a  m a t t e r  o f  F o u r t e e n t h  A m e n d ­
m en t  O n e  P r o c e s s ?  T a l k  a ,bout j u d g e -m a d e  
o r  j u d i c i a l l y - c r e a t e d  r u le s !  T h e  C o n s t i t u ­
t io n  has n o t h in g  to  sa y  a b o u t  " c o n f e s s i o n s "  
o r  “ a d m i s s i o n s , ”  n e i t h e r  " i n v o l u n t a r y ”  n o r  
a m  o th e r  k in d .

I l w i l l  not d o  to p o in t  to the  c o n s t i t u t i o n a l  
p r o h i b i t i o n  a g a in s t  c o m p e l l i n g  ei p e r s o n  to

•IS, Sec C o lem an ' .  Alabama, 399 l ' . s .  I (1970).
•Hi. Compute United States v. Wade, .188 U.S. 218 

(1997) and (Sillier! v. California. 388 U.S. 2(53 (1907) 
m ill  Kitliy v. Illinois, 100 U.S. (>82(1972).

•17. Compare Kscolii'do Illinois, 178 U.S. 178 
(19(51) and Mir.mda Arizona. 181 U.S. 13(5 (190(5) 
with Oregon v. Mathiasim, 129 U.S. 192 (1977).

•18. Compare Douglas i .  California. 372 U.S. 353 
(1903) willi Kosi \ .  Mnflil, 117 U.S. (idll (197-1).

•19. Sec In re I Cm It. 387 U.S. 1 (1907).
50. See Si haefer. wi/iru n. II. at 8.
51. U.S. Const. Amend. VI.
52. I5y “ implication,' too, the courts have developed 

limitations on li e e vchisinnaty role. e.g.. standing, the 
aMennation ol taint Irom illegal searelii’s, anil the use of 
illegally seized ev idenee in grand jury prnm-dings or 
lor mipeufhmen pmposes.

These liniit.itions me said lo undermine the ' jiulit i.il 
inlegiit'  ’ r.ilmonle ol the i'm hisionary tide See Stone 
s. I ’ou c ll. 128 U.S. 1(55. 185 (197(5), dismissed in Isiael. 
I.rim nud Procedure. The llu rnc r Conn , nod llic l.cem u  
o ( llic Warren Court, 75 Mu tt. I.. Hkv. 1519, I 110-12 
( I(>77). The limitations also make the ride "not 'look' 
like a i onslltiilnni.il dm trine." aeiording to Kaplan, 
si/liru ii M. al 1030.

55. Ilio" ii '  Mississippi, 297 U.S. 278 11939).
51. .See K.inns,ii. It lu ll Is mi " lo t iduiililiii Conics- 

sioii/. 17 Hi H-iaits l. ltiA. 728(1903),



Bngftt

he  “ ;i w i tn e s s  a ga in s t  h im s e l f  ’ in “ a n y  c r im ­
in a l  c a s e . ” -’’5 T h e  p r i v i l e g e  w as  not d e em e d  
a p p l i c a b l e  (o  the  s tates u n t i l  1 9 6 4 5" a n d  b y  
that l im e  the  U .S .  S u p r e m e  C o u r t  h ad  d e c i d ­
e d  s o m e  3 0  s ta te  c o n f e s s i o n  eases . M o r e o v e r ,  
as n o t e d  e a r l i e r ,  e v e n  i f  the  p r i v i l e g e  a g a in s t  
s e l f - i n c r im in a t i o n  h ad  b e en  d e em e d  a p p l i ­
c a b le  to the  s ta le s ,  the  law  p e r t a i n in g  to 
“ c o e r c e d ”  o r  " i n v o l u n t a r y ”  c o n f e s s i o n s  s t i l l  
w o u l d  h a v e  d e v e l o p e d  w i t h o u t  it.

U n t i l  Mirandas" the  p r e v a i l i n g  v ie w  was 
tha t b e c a u s e  p o l i c e  o f f ic e rs  l a c k e d  le g a l  a u ­
t h o r i t y  l o  c o m p e l  s t a tem en ts ,  th e re  w as  n o  
le g a l  o b l i g a t i o n  l o  a n sw e r  to  w h i c h  a p r i v i ­
le g e  c o u l d  a p p l y ,  a n d  th u s  th e  p r i v i l e g e  d id  
no t e x t e n d  to  th e  p o l i c e  s t a t i o n .00 As la te  as 
1 C h i e f  J u s t ic e  l i n g e r  T r a y u o  • a in lc d  
ou t  that a l t h o u g h  " t h e  F i f t h  A m e n d m e n t  has 
l o n g  b e en  the  l i l e  o f  th e  p a r t y  in ju d i c i a l  o r  
l e g i s l a t i v e  p r o c e e d in g s ,  . . .  it has h a d  n o

55. U.S. Const, \mcud. V,
30. Matins line,III, 37,S U.S. 1 (ItlOl). "Ill extend­

ing tin |>ris ilege against scll-incrimination to llic stairs 
ami at llie same tune indicating tltal the privilege lias
hern ill seen governing piilieiple of the ennlessinn
eases, A/n//ni/Inieelnils liiniiglil the Kiltli Amendment 
to In ai on the interrogation pmhlein," \V. Sehaeler, 
Till s i  SI'ICI AM) Socir . lv  lti. 1') van stun: Nnrlhvvosl- 
ein I invcrsitv Press, l!)07. The "inteilwined doc- 
tones (the "sohiiitaiiliess standard" ailtl the privilege 
against sell.incrimination), noted Justice Sehaeler in a 
postsenpl to Ins l!)fili ltiisenth.il la'ctures, "were lusetl 
in \lm nn lu .'' lil. at .S3 n. 21.

57. Miranda v. Aii/ona. .'JS-I U.S. •!.')(» (|(J(i(i).
iS See the discussion in Kamisar, Miimin, 30. al 05, 

77-S 1.

A) Im littitnm V olnm i' (>2, X um lw r2 /Auhii.\I, HITS

Defendants most 
often in sist that the 
evidence was seized 
illegally in cases in­
volving narcotics. 
Many defense attor­
neys routinely make 
a motion to suppress 
such evidence.

l i f e  it c o u ld  c a l l  its o w n  in  the  p re -  
a r r a ig n m e n t  s t a g e . " ' 0

N o r  is it a su f f i c i e n t  a n s w e r  to  say  that 
F o u r t e e n t h  A m e n d m e n t  D u e  Proces* b a rs  
c o n v ic t i o n s  b a s e d  o n  i n h e r e n t l y  u n t r u s tw o r ­
th y  e v i d e n c e  ( l o n g  a u n i v e r s a l l y  a cc ep ted  
v ie w ,  b u t ,  in c i d e n t a l l y ,  n o t  an  explicit re ­
q u i r e m e n t  o l  th e  d u e  p r o c e s s  c la u s e  e i t h e r ) .  
T h i s  d o e s  not e x p la i n  w h y  th e  q u e s t i o n  o l  
th e  a d m i s s i b i l i t y  o f  an  i n v o lu n t a r y  c o n f e s ­
s ion  mus t  b e  “ a n s w e r e d  w i t h  c o m p le t e  d i s ­
reg a rd  o l  w h e t h e r  o r  no t  p e t i t i o n e r  in fac t 
s p o k e  th e  t r u t h ” '10 a n d  w h y  " a  le g a l  s t a n d a rd  
w h i c h  t o o k  in t o  a c c o u n t  th e  c i r c u m s t a n c e  o f  
p r o b a b le  t r u th  o r  f a l s i t y  . . .  is n o t  a p e rm i s ­
s ib le  s t a n d a rd  u n d e r  th e  D u e  P ro c e s s  
C l a u s e . ” " 1 I l  d o e s  n o t  e x p la i n  w h y  i n v o l u n ­
ta ry  c o n f e s s i o n s  “ a re  i n a d m i s s i b l e  u n d e r  the  
D u e  P r o c e s s  C l a u s e  e v e n  t h o u g h  s ta tem en ts  
c o n t a in e d  in  th em  m ay  b e  in d e p e n d e n t l y  
e s t a b l i s h e d  as t r u e . ” "*

N o r  d o e s  it e x p la i n  th e  " r u l e  o f  autor , 't ie  
r e v e r s a l ” — th e  r u l e  f o rm u l a t e d  b y  th eS tv .  le  
a n d  V i n s o n  C o u r t s  a n d  r e a f f i rm e d  b y  the  
W a r r e n  C o u r t  that the  in t r o d u c t i o n  o f  an

5!). Ti.ivnor, T lir D re i ls  o f Dm' 1‘nu i xs In C riin inn l 
Di'lrctlini, Dt lt nlinn, anti T ria l, X \ U.Clll.l..lti:v. 037. 
(iOi) (ItJOd).

(id. Hiigors v. Iliilimiunl, 305 U.S. 531. o i l (ItJOl).
01. 1,1. at .313.
02, lloclnii v. (T.ililmnia, 312 U.S. 105, 173(1032) 

(reiving in large pari un rationale nl coercedconfession 
oases In exclude evidence produced liy "stomach 
pumping").



in v o lu n t a r y  s ta tem en t  at th e  t r ia l  n e c e s s i - ,  
tai l 's r e v e r s a l .  r e g a rd le s s  o l  h im - m u c h  u n ­
ta in te d  c \  id cn i 'c  r e m a in s  to  s u p p o r t  th e  e o i t -  
\ it l i o n . ,:;l

A r e  c o n f e s s i o n s  d i f f e r e n t ?
C r i t i c s  o l  th e  se a rc h  a n d  s e i z u r e  c .v c lu s iou -  
a ry  r u l e  t r y  to  d i s t i n g u i s h  away  th e  c o e r c e d  
c o n f e s s i o n  e a s e s . a n d  l o r  g o o d  re a s o n .  F o r  
o n c e  it b e c om e s  c l e a r  that th e  r a t i o n a le  o l  
th e  c o e r c e d  c o n f e s s i o n  eases " h a s  b e en  e x ­
p a n d e d  b e y o n d  p r o l c c t [ i n ” ] th e  i n d i v i d u a l  
I r o m  c o n v i c t i o n  o n  u n r e l i a b l e  o r  u n t r u s t ­
w o r t h y  e v i d e n c e ”  l o  “ s t r i k f i n u l  d ow  n p o l i c e  
p r o c e d u r e s  w h i c h  in t h e i r  g e n e ra l  a p p l i c a ­
t io n  a p p e a r  to  th e  p r e v a i l i n i r  ju s t ic e s  as 
i n i p e r i l i n u  b a s ic  i n d i v i d u a l  im m u n i t i e s . " ' " '  
as P r o f e s s o r  F r a n c i s  A l l e n  p o in t e d  o u t  a 
q u a r t e r  o l  a c e n t u r y  a j j o ,  th en  it b e c om e s  
most d i f f i c u l t  to  d i s t i n g u i s h  the  p r o b l e m  o l

(> i. Si r  Lyons v. Oklahoma. 322 I ’ .S. oltfi, 55)7 n.I 
(It) l-P: M.iliiiski v. New W irk. 321 I'.S. Id I.-KM ( l ‘ ) I.il;
11.ill') \ .  Ohio. .'i.J2 t'.S. 35J(v, it)!) I I!) IS): Strnhle 
Calitoridu. -M3 I'.S. I.SI. |!J0 (11)52); I’uytie v. Arkansas 
>">(> I .S. iti ll, 5li7~(iS i |?)5S): Spann . New Ynik, odd
I .  S. .115. 52! ( 1 d id I, I lull mil it- \ . ( a III III rlic nl. .i(>T I S. 
ids . 021 < I!)(»11; I lav lies v. U aslniijiliiii, J7i I'.S. 503. 
r . |S - | ! ) i | t ) ( i ; ) l

\pp .iun l l )  (lie 'inti' .il null mi.it i< ri'vei'sal" si 111 ap- 
plies In "eurrred" nr "juv nluul.uv " • nnlessinns. « r  
( lupin.ill v. < .il linium. 5Mi I .S. IS, 2! N' li.S MtiliT). 
Inil i m>I In Mtissiuli i Mass iali v. I in  In I Mali's. ITT I .S. 
2d I i ItJd 11 nr \’ irtwilii \ inlal intis, .Sit \ l  illun \ . Wain* 
wiiulil, Id7 I'.S. 57 I ( |! |72): T oiled Slates v , Sam lie/. 
■122 I'.2.! ! !')S(2 I t'il . 1070): L nit. it Males v . Jneksnil. 
12') I ' 2d IdhVtTlliC lr . 11)70) i D C .  Cir, |!)7in. Sec al so. 
Mi ll/e l . Im nliiiilinii ( .'niilesshnn: 'I'lie Mlneiltinn nl Itesimnsiliilihi llelueeu /m/i'e anil hmi. 21 I . ( i l l  I.. 
I l l v . .17. IMS I IM5.II, 

l i l .  I I.us. iii i i i l u i / n i "  (lie e\i Insikiiiai) rule as In 
mu niistilnlii.il.il l) sei/eil iiiatelials. l in lessnr Ch.ulrs 
Man Miiyhl unles. Wriulil. A/lev/ llic ( 'riniiinil (in Iree il llu ( niisliilili liluiiih iv,1*, i l l  i i : \  \s I ..I t i , \ . 7 .'Ili. 7.57 
1 11 >721: " | W |e , in l a Ik i nt: in i Iv nl vv lull law ) els < all 'real'
ev idem e. Ilivnlnil l.i l) eniilessinns ailil nlliei ev nielli e 
nl llial kind laise enliielv i l i l lem il ipiesliuiis liiiineeiil 
men inav "ive lalse innlessinns il siilii..'ii'iil pressure is 
pul ii pun l Inn ■ 11\ die puliri'. Tile lunidei ue.ipnn. die 
eiivelnpe nl nan nlies. die jj.unhliu)! slips, linvvever. 
speak Iui llii'iuselves." (Dull I uinrilei weapons and 
ii.in nlies iilii.uiii d us ii result nl mviilnularv mules- 
sums "speak Im dieiilselv es ' Iun2)

See nl a. \\ i ik e ) . Il'/ir/ .Siip/ifi'w '. uliil I'l nielli el, I !  
I ill . liu>si i ( 11 ip |2 l 1 1 ‘<771: ’ ’ Ii I'M lusnniao rule 
■ Uses liivulvinu m.ileiial eviileuee r im e  is never Oil) 
ipieslinn nl n i l . i l i i l i l ) , l le lia li i li l)  is in ipuslmn. Int 
i sample, vv nil a t uereei, iilessiun, . . . I'Aelusum nl 
ev idem e is dun piupi i, eiause the ev idem e is ill In I • 
eiillv nuiehnhle."

d-i. Allen. I hr \\ all ( ‘use. Seilieli ililil Seizille, h'eil' i ml i sin mill llu ('nil l.ilierlies, 15 11.1. I . . I l l  A . I. 2d

th e  a d m i s s i o n  o l  u u e o u s l i t u l i o u a l b  se iz ed  
" r e a l  e v i d e n c e  f r o m  that o t i n v o lu n t a r y  
c o n f e s s i o n s .  F o r  " [ i ] u  b o th  s i t u a t i o n s  the  
p e r i l s  a r i s e  p r im a r i l y  o u t  o f  th e  p r o c e d u r e s  
e m p lo y e r  I to  a c q u i r e  the  e v i d e n c e  ra th e r  
t h an  I r o m  d a n  tiers o l  th e  in c o m p e t e n c e  o i 
t h e  e v i d e n c e  so  a c q u i r e d . " ,i,i

A l t h o u g h  th o s e  u n h a p p y  w i t h  th e  e x c lu ­
s i o n a r y  r u l e  s t i l l  m a k e  th e  c l a im  that the  
a d m i s s i b i l i t y  o f  u n c o n s t i t u t i o n a l l y  s e i z ed  
“ r e a l "  ev id e n c e  a n d  " i n \  o h m ta r y  ”  e o n le s -  
s io n s  " r a i s e  e n t i r e l y  d i f f e r e n t  q u e s t i o n  : , " 1"  
( l ie  a r g u m e n t  c o m e s  a b o u t  '30 s c a r s  t o o  
la te . '18

11 is in te rest in ' . :  to  no te  tha t at o n e  p o in t  
C h i d  J u s t ic e  W a r r e n ’ s o p i n i o n  f o r  the  C o u r t  
in the  f a m o u s  Sixmo e ase  re ad s  l i k e  a r e ­
s t a tem en t  o f  the  rc a son in .u  in IIVvA'.v a n d  the 
I l o lm e s - B r a n d e i s  d i s s e n t s  in OlmstCdd:
T h e  a h l io r re n ec  ol society lo llu* use  ol in v o lu n ­
tary e o u te s s io n s  does  not Iiimi a lo n e  o n  the ir  
inliiTenl m d rn s tw o i l l i i iu 's s .  Il a lso  l in n s  on  llu* 
d e e p - ro o le d  le i ' l im i lliat lire po liee  nnisl ohey 11 it' 
law  w Idle c t d o i e in "  the  law : llial in the  e n d  life 
a n d  liberty can  h e  as m u c h  e n d a n u e re d  Irom 
illt'L'al m e lh o d s  used  lo eonvie t  those  ihum iht In 
he  e r i in in a ls  as Irom  the  actual c r im in a ls  lliem- 
selves.* '

tvfi. hi.
(i7. .See n. Iv I i it in ti.
li.S. .See Walls Indiana. .'i.'SS I'.S. I!) (IdId),  and 

eiiinpaiduu eases, levei'slnu etinv ii lions haseil uu 
’'invuluular) " eunli'ssinns despite dissenlinu Justice 
|ai ksun s undispuled asserlinus dial "h  [heeled with 
external ev ideliee. fllie eiinh'ssinns in ear h easel ale 
inherend) helievahle. and weir mil shaken as In I lie 
tlulh h) alivthiliil llial iieenili'd al I lit- Inal >'>S t .S. 
57. 5S.

.See illsn Itnehin v . Cahlnmia. .5-12 I ’.S. 11)5. 172-17'i 
I l!)52): "Il has limy eeasevl In lie I rue dial due pen. ess nl 
law is heedless ui the means hv widen udiervvise 
lehvaiil and eledihle eviileuee is uhlaiii d. th is  was 
uni 11 tie ev en In'hue llu* veries nl leeelil i ises elilnri etl 
(lie euuslituliunal pnm  iple dial die stale: n m  ‘uni hast 
i nitv ii tiiiiin 1 1 pun eiinh'ssinns. linvvever mm h vctiliid. 
nhlaiued liv enereiun. . . . Tn .illempl in lids iase  In 
ihsdii'jiiish vv hat law vels rail 'real ev idem r '  hum via • 
li.il evuli' liie is In itmnie the reasnus Im rveliidiiu! 
i ' i h 'H t i I  i imlessiiius.

.See ueneuillii A. Ileisel. C n v im i l .  ov i l l  ll.I.l-a; vi. 
Kxi oiu i;mi:x i o i i i ii : ( anvnx vi l. vvv , Hiii i iu uu . 
Sv t'ltl.Mi. C m  in 7(1—Mi. Ilusinn: llnsluu I ’ niversilv 
I ’ress. 15)55; Allen, s ii/i iu  n <i5. at 2li-2d, Mien. Due I'rneess mid Stale ( riiiiituil I’rneeilines: Iunlliei /.nek. 
IS S.Av .1.1. Id \ . I(). 20-25 i Id5;>i; Nh ll/er. mi/i/yiu. (i i. 
al .52(1-2!), >15. .517—Id; I'.iuIm u. Ilie I'niirliinlli \iiieiiiliiienl anil the I'liinl Dearer. 0 S I vx.l .d l l v. I I I .  
117-2 i 115)511,



O ik *  o l  J u s t ic e  F r a n k f u r t e r ' s  la s t o p in i o n s  
o n  th e  s u b je c t— a n d  I c o n f e s s  tha t I f in d  it 
r a t h e r  m y s t i f y i n g  tha t th e  a u t h o r  o f  W olf 
w o u ld  w r i t e  th is  in the  s am e  te rm  he  d i s ­
s en ted  in A l(ip i>— p e rh a p s  bes t  s u gg e s ts  the  
c lo s e  a f f in i ty  b e tw e en  the  Weeks r u l e  and  
the  c o e r c e d  c o n f e s s i o n  r a t i o n a le .  S p e a k in g  
t o r  a 7 - 2  m a jo r i t y ,  in lingers v . liichmond. 
F r a n k f u r t e r  o b s e r v e d :
O u r  d e c is io n s  u n d e r  [ the  F o u r te e n th ]  A m e n d ­
m en t have  m a d e  c lea r  that co n v ic t io n s  fo l low in g  
the  a d m is s io n  in to  e v id e n c e  ot c o n fe s s io n s  w h ich  
a re  involun tary  . . . c an n o t  s ta n d .  T h is  is so not 
b ec au se  such  e o n le s s io n s  are  un l ik e ly  to h e  true 
hu t  b ecau se  th e  m e th o d s  used  to extract them  
ollencl a n  u n d e r ly in g  p r in c ip le  in th e  e n fo rc e ­
m en t  ol o u r  c r im in a l  law : th a t  o u rs  is mi a c c u s a ­
torial a n d  not an  in qu is i to r ia l  sys tem . . . .

T o  lie su re ,  e o n le s s io n s  cruelly ex to r ted  m ay  he 
a n d  have  b een ,  to an  u n a sc e r ta in e d  ex ten t ,  touncl 
to he u n t r u s tw o r th y . Hut the  c o n s t i tu t io n a l  p r in ­
c ip le  ol ex c lu d in g  co n fe s s io n s  that are  not v o lu n ­
tary do es  not lest oil th is c o n s id e ra t io n .  In d eed ,  
in m a n y  ol the  eases in w h ic h  th e  c o m m a n d  of 
th e  D ue  Process ( d a n s e  has c o m p e l le d  us to 
reverse  s la te  co n v ic t io n s  in v o lv in g  th e  use  ot 
e o n le s s io n s  o b ta in ed  by im p e rm is s ib le  m e th o d s ,  
in d e p e n d e n t  c o r ro b o ra t in g  e v id e n c e  left l i tt le  
cl<ml>1 n! th e  tru th  ol w hat the  d e fe n d a n t  had  
co n fe s sed .  . . .

S ince  a d e fe n d a n t  had  been  su b je c ted  lo p re s ­
sures  lo w h ich ,  u n d e r  on, accu sa to r ia l  sy s tem , an  
a c cu se d  sh o u ld  mil lie sub jec ted ,  w c w e re  c o n ­
s tra in ed  In find llial th e  p ro c e d u re s  lea d in g  to his 
co n v ic t io n  had  I.tiled lo afford h im  that d u e  
pro< css nl l.iw w h ic h  the  F o u r te e n th  A m e n d m e n t  
g u a ra n te e s .7"

11 a c o n v i c t i o n  res ts  in pa r t  o n  an  i n d e p e n ­
d e n t l y  c o r r o b o r a t e d  a n d  c o n c e d e d  I y  t r u t h f u l  
c o n f e s s i o n  (a lb e i t  o n e  l o u n d  to  he  the  p r o d ­
uct n l c o n s t i t u t i o n a l l y  im p e rm i s s i b l e  m e t h ­
o d s  t. w b y  c a n n o t  the  c o n v i c t i o n  s t a n d ?  W h y  
no t r em a n d  th o s e  w h o  h a v e  m a d e  s u c h  c o n ­
fe s s io n s .  t o g e th e r  w i th  th o s e  w h o  m an a g e d  
l o  r em a in  s i le n t  in th e  la c e  o l  im p e rm i s s i b l e  
in t e r r o g a t i o n s ,  “ l o  l l i c  r em e d ie s  o l  p r i v a t e  
a c l j o n  a n d  su ch  p r o te c t i o n  as the  in t e r n a l  
d i s c i p l i n e  o l  th e  p o l i c e ,  u n d e r  the  e y e s  o f  an  
a le r t  p u b l i c  o p i n i o n ,  m a y  a l f o r d " ? 71 T h o u g h  
the  e x c lu s i o n  o l  i n v o lu n t a r y  Im t v e r i f i e d  
e o n le r  s io n s  may lie a n  e f f e c t i v e  w a y  o f  d e ­
t e r r i n g  o b j e c t i o n a b le  i n t e r r o g a t i o n  m e t h o d s ,  
w hy m u s t  the  c o u r t  “ c o n d e m n  as f a l l i n g  
b e l o w  ' ' .... ' 's a s s u r e d  by the

70. .in’) t .s. .'n l. .Vin- 1 1  d on l ) .
71. Cl. Wnl! v. Colorado. 338 I'.S. 25, 31 (1949),

D u e  P ro c e s s  C l a u s e  a S ta te 's  r e l i a n c e  u p o n  
o th e r  m e th o d s  [ t o  d e t e r  su ch  c o n d u c t ]  
w h i c h ,  it c o n s i s t e n t l y  e n f o r c e d ,  w o u l d  h e  
e q u a l l y  e f f e c t i v e " ? 72

M o r e o v e r ,  i f  th e  im p e rm i s s i b l e  p o l i c e  
m e th o d s  w h i c h  p r o d u c e  i n v o l u n t a r y  c o n f e s ­
s io n s  a re  t y p ic a l ly  m o r e  o f f e n s i v e  to  the  
d i g n i t y  o f  th e  i n d i v i d u a l  a n d  m o r e  o f t e n  
c h a r a c t e r i z e d  b y  v i o l e n c e  th an  a re  u n c o n s t i ­
t u t i o n a l  s e a rc h e s  a n d  s e i z u r e s ,  a re  n o t  these  
o b j e c t i o n a b l e  in t e r r o g a t i o n  m e th o d s  m o r e  
l i k e l y  to  a t t ra c t  the  in te re s t  o f  the  p re s s ,  
m o r e  l i k e l y  to  a r o u s e  c o m m u n i t y  o p i n i o n ,  
m o r e  l i k e l y  to  exc i te  th e  s y m p a t h y  o f  j u r o r s ?  
W h y  . th e n ,  is th e  c o u r t  u n w i l l i n g  to re ly  o n  
to r t  a c t i o n s ,  c r im in a l  p r o s e c u t io n s  a n d  in t e r ­
na l p o l i c e  d i s c i p l i n e  to  c h e e k  im p e rm i s s i b l e  
p o l i c e  in t e r r o g a t i o n  p r a c t i c e s ?  W h y  d o e s  the  
“ c o m m a n d "  o f  the  D u e  P ro c e s s  C l a u s e  
“ c o m p e l "  the  c o u r t  to  r e v e rs e  the  c o n v i c ­
t i o n ? 73 W hy  c a n ’ t the  c o n v i c t i o n  s t a n d ? 7'1

T h e  re a s o n  is that to  u p h o ld  a c o n v i c t i o n  
r e s t i n g  in pa rt  o n  an  i n v o lu n t a r y  c o n f e s s i o n ,  
h o w e v e r  m u c h  v e r i f i e d ,  w o u l d  he  l o  “ s a n c ­
t i o n "  the  o b je c t i o n a b le  m e th o d s  w h ich  p r o ­
d u c e d  il a n d  to  a l f o r d  these  m e th o d s  “ the  
c lo a k  o l  l a w , " 7*’ th e  v e r y  in s ig h t  w h ich  the  
11 VcA'.v C o u r t  a n d  H o lm e s  a n d  B r a u d e i s  e x ­
p r e s s e d  l o n g  ago .

II. The role o f the Court
It is no t  s u r p r i s i n g  that a m a jo r i ty  o f  the 
C o u r t  w o u l d  c o n c lu d e  in 1 9 4 9 ,  as it d i d  in 
W olf v . Colorado/1’ that th e  F o u r t e e n t h  
A m e n d m e n t  d i d  no t p r e v e n t  a state c ou r t  
f r o m  a d m i t t i n g  e v i d e n c e  o b t a i n e d  b y  an

72. C fAVoll v. Colorado, sii/ira ii. 71.
73. Cf. lingers v. Iticlinioiul, quoted in text al ii. 70

.Yii/im.
74. Itl. See a lw  McNalili \ United Stules, 318 U.S. 

332, 339 (1943), where, Indore.' polling asdic cnustitn- 
Ilined issues and invoking its supervisory powers over 
federal erituimd justice, the (.'our noted, per frankfurt­
er, J.: "Il is true, as llie petitioners assert, llial a 
conviction in the federal courts, the Inundation nl 
which is evidence obtained in disregard ol libraries 
deemed fundamental by the Constitution, cannot slant! 
Iloyd v. United States: Weeks v. United States. . .

75. Cf. Itoehin v. California, 342 U.S. I(>5, 173-71 
(19.32): "Coerced eonlessions oltend the community's 
sense of lair play and decency. So here, to sanction (the 
'stomach pumping' which produced the morphine 
capsules) . . . would lie to ailord brutality the cloak of 
law. Nothing would lie more calculated In discredit law 
and thereby brutalize the temper of a sneiety.

.'(). 338 U.S. 25(1949).

i S Iiu Iiimure. Mdinne (IH. Xtimber n/Atimixl. IIJ7S
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u n r e a s o n a b le  se a rc h  a n d  s e i z u r e .  a n d  that 
J u s t ic e  F r a n k ! u r t e r  w o u ld  w r i t e  the  o p in i o n  
o l  d ie  C o u r t .  F r a n k f u r t e r  s, a n d  h is  b r e t h ­
ren  s. " n o t i o n s  o l  the o b l i g a t i o n s  o l  f e d e r a l ­
ism  w e re  a s t ron g ly  l im i t i n g  in H u en ee  o n  
[ t h e i r ]  r o l e  in the  c r im in a l  cases d u r i n g  the  
y e a r s  b e f o r e  th e  W a r r e n  t e n u r e . ” 77 T h e  l i b / /  
e a se  “ p r o v i d e d  an  im p o r t a n t  d e m o n s t r a t i o n  
o l  the  C o u r t ' s  e s s e n t ia l  f id e l i t y  to th e  a s ­
s u m p t i o n s  o t  a f e d e r a l  s y s t em  at a  t im e  w h e n  
[ t h e  C o u r t ]  was b e in g  s u b je c te d  to  e x t r em e  
a n d  i r r e s p o n s ib l e  ch a rg e s  o f  u s u r p a t i o n  o f  
p o w e r .

N e v e r t h e le s s ,  o n e  is. n r  o u g h t  to he . t a k en  
a b a c k  by  F r a n k fu r t e r ' s  r e a s o n in g  in Wolf-. 
T h e  p r o t e c t i o n  a g a in s t  u n r e a s o n a b le  s ea rch  
a n d  s e i z u r e  is “ b a s ic  to  a  f r e e  s o c i e t y , ”  is 
" e n f o r c e a b l e  a ua in s t  the  S ta tes  th r o u g h  the 
D u e  P ro c e s s  C l a u s e , ”  b u t  a c o n v i c t i o n  re s t ­
in g  o n  ev id en c e  o b t a i n e d  in d i s r e g a rd  o f  this 
f u n d a m e n t a l  a n d  c o n s t i t u t i o n a l l y  p ro te c te d  
r ig h t  can  s t a n d — that, i l I m a y  be  p e rm i t t e d  
to  i | i i o l e  w h a t  I s a id  a b o u t  the  I IV i / / c a s e  19 
y e a rs  a g o ,  " t h i s  is an in s ta n c e  w h e r e  o n e  
may b e  . . . im p r i s o n e d  o n  e v i d e n c e  o b ­
ta in e d  in v i o l a t i o n  o l  d u e  p ro c e s s  a n d  yet 
no t be  d e p r i v e d  o l  I i Ie  o r  l i b e r t y  w i t h o u t  d u e  
p ro c e s s  o i  law  a l t e r  a l l . " 7”

I ’ r a n k l  u r te r .  n o  less than  J u s t ic e  D a y  in 
IIVrA'.v. has a s s u m e d  e l s e w h e r e  that p e rm i t ­
t in g  ev id e n c e  o b t a in e d  in v io l a t i o n  o l  a law  
to  be  m ad e  the bas is  o l  a c o n v i c t i o n  w o u ld  
" s i u I t i l  y the  p o l ic y  ”  m a n i fe s t e d  b y  the  law.*"*

77 Allen, The Im licittl (durst fur Ih'iiul Ju s l ‘~x: The 
M'kiti ii I m ill unit llu- (.'munull t.'i/w.s, 1975 t .Il I..L.I’. 
51 s 529.

7 s, VIIfii. l-'t i lc iiili ’.in imil llir I'uurlli 1 iiu iuI iih iiI: .1 l\t<im. m tor lit ill, I'llil Si i1. (.'i. Hi.v. I. 5 .
79. Kamis.ir. II oil niul l.ustii* 7'i'/i ) nils l.uli-r: llli - mil SIiiIi / . i idrnrr in Huh- mid l-iili-u il 1 .'mu/s. I i 

Mi w .  I ..Hkv . 10.55. I lo.S i 1959'.
\ tin .llic I. ltd. Justice I' l.iliklliiti'l protested Ilial 

II «•// ili'i IIHl llie.ili llial llic substantive scope III tin* 
I' > until A ini-i i< Iii nut as mii Ii applies In llic slates via 
I* imItcciilIi Amendment Due Process, that 11 (>//(lit! mil 
mean llial even seunli anil sci/urc* violative nl llie 
t niiilli AitleinIinetil would make (lie same cnmlnet nil 
I tie pal I nl I In* slate nllc lals a vinlalinn nl I tic* I'mii- 
leeiilli. See tils illssc'.' in Likins Lulled Slates. Hi I
I S. 2un. 2 i i. 2 17- in i I Win.

Hill must iiieiiitiels nl lie (aim! iliil n ail Uii// l l i is 
See Jnslii e Slevvail's npiiiiini lor the Court in l-.'lki is. .iii I I S, at 212-217; ami Justice (.'lark's opinion 

lor llic (a i i i l l in Mapp v. Olim, 507 L .S. (i i i, 1)5(1-51, 
95 l-5 li 1 19911. loir reasons spelled mil in Kamisar. Miliru al I H>I DS. I liiiuk tin- A/n/i/i ami lllk irxC .onils 
propel Iv ie.nl II nl/ as eipialing I '-, siilislaulive scope nt 
lIn- i ninlii ami i*'<iiirlci'iitIi Amendments.

A n d  p e rh a p s  n o  ju r i s t  s in c e  H o lm e s  and  
B r a u d e i s  has b a lk e d  as m u c h  as F r a n k f u r t e r  
at th e  c o u r t s  b e c o m in g  " a c c o m p l i c e s "  in 
p o l i c e  law le s sn e s s  by s u s t a i n i n g  a c o n v i c ­
t io n  r e s t i n g 'n n  ev id e n c e  o b t a i n e d  b y  v i o l a ­
t io n  o l  law .  T h e  cases  d i s c u s s e d  a b o v e  in ­
v o l v i n g  “ i n v o l u n t a r y "  e o n le s s i o n s  w h ic h  
b e a r  the  s t am p  o f  ve r i ty  i l l u s t r a t e  th is  p o in t ,  
at le a s t  im p l i c i t y  .

B u t  F r a n k f u r t e r  has b e en  m o r e  e x p l i c i t .  In  
the  f a m o u s  Mc.Xdhh case , he o b s e r v e d  f o r a  
7-1 m a jo r i t y :
A s ta tu te  [p ro v id in g  tha t  arres tees  promptly he 
taken  before  the  nearest jud ic ia l  officer] is ex p re s­
sive ol a genera l  legislativ e policy to vv Inch courts  
sh o u ld  not he  heed less  w h e n  a p p ro p r ia te  s i tu a ­
tions call lo r  its ap p lic a t io n .

. . . P la in ly , a co n v ic t io n  re s ting  on ev idence  
s e e m e d  th ro u g h  su c h  a flagrant d is rega rd  o f  the  
proved  ii re w h ic h  ( io n g re ss  has  c o m m a n d e d  c a n ­
not he  a l lo w e d  lo s tan d  w i th o u t  m ak in g  the 
cou r ts  them se lv e s  a c co m p lic e s  in w il l fu l  d is o b e ­
d ie n c e  ol la w . < ,'ongress has not exp lic it ly  lo ih id -  
d cn  th e  use  ot e v id e n c e  so p ro cu re d  fun  m ore 
th an  d id  the  d ra f tsm e n  ol the  F o u r th  A m e n d ­
m en t] .  But to pe rm it  such  ev id e n c e  to  he  m a d e  
th e  b as is  ot a  co n v ic t ion  in the  federal c o m is  
w o u ld  stnllily the  po licy  w h ic h  C o ng ress  has 
en ac ted  in to  law .

. . . We a re  not c o n c e rn e d  w ith  law en fo rce ­
ment p rac t ices  excep t in so far a*, co u r ts  th e m ­
selves b eco m e  in s t ru m e n ts  of law en fo rcem en t .  
\ \  e h o ld  o n ly  that a  d ece n t  regard  lor th e  duly of 
cou r ts  as ag enc ies  ol ju s tice  a n d  c u s to d ia n s  o f  
l iber ty  fo rb ids  that m en  sh o u ld  he  con v ic ted  
u p o n  ev id ence  s ecu red  u n d e r  the  c ir cu m s tan ces  
revealed  here.  In so d o in g ,  we respect the  policy 
w h ic h  u n d er l ie s  ( . 'ongress ioua l leg is la t ion ."1

Court inconsis tenc ies
It vvj!i no t d o  to  d i sm i s s  Mc.Xubh as an 
in s ta n c e  o l  the  C o u r t ' s  e x e rc i s e  o l  its s u p e r ­
v is o ry  p o w e r s  o v e r  f e d e r a l  c r im in a l  ju s t ice . 
F a th e r  c o u r t s  w h i c h  p e rm i t  i l l e g a l ly  o b ­
ta in e d  e v i d e n c e  to  b e  u sed  o r  a l l ow  c o n v i c ­
t io n s  r e s t in g  on  su c h  e v id e n c e  to  s tan d  " b e ­
c o m e  i n s t r u m e n t s ”  o f  s u c h  law* e n f o r c e m e n t  
o r  they d o  n o t .  F i l h e r  th e  c ou r t s '  d u l y  " a s  
a g en c ie s  o l  ju s t i c e  a n d  c u s t o d i a n s  o f  l i b e r ­
ty l o r b i d s  that p e r s o n s  s h o u ld  b e  c o n v ic t e d  
u p o n  e v id e n c e  s e c u re d  in v i o l a t i o u  o f  law  o r  
il d o e s  no t .

II a f e d e r a l  c o u r t  e a e . i  it a l l o w  a e o n v i e -
50 . s'cc M eN .ilih  v. I'n ited  .State's, lim ited in text at n. 

S I iii I iii.
51. Mi N.i li li  v. Luitcd Stales, .'J 1S I'.S . 552. .1 1 1—17 
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l i o n  n -s t i im  o n  a le t l e r a l  slatnlnnj v iu la l i o u  
l o  s tan d  w i t h o u t  m a k in g  i t s e l l  an  " a c c o m ­
p l i c e "  in th e  p o l i c e  law le s sn es s ,  th en  how 
can  a m  c o u r t  a l l o w  a c o m  ic l i o n  rest i l l } !  o n  a 
I c d e r a l  cnii\tiliili<>iiiil v i o l a l i o n  l o  s t a n d ?  H 
p c rm i t t in i !  th e  u se  o l  e v i d e n c e  s e e m e d  iu 
d i s r e g a rd  o l  s t a tu t o r y  law w o u ld  “ s t u l t i f y  
l l i c  p o l i c y  w h i c h  C o n g r e s s  has e n a c te d  in t o  
l a w . ”  th en  h o w  can  il h e  m a in t a in e d  that 
p e rm i t t i n g  l l i c  u se  o l  e v i d e n c e  o b t a i n e d  bv 
v i o l a t i n g  th e  F o u r t h  a n d  F o u r t e e n t h  
A m e n d m e n t s  d o e s  n o t  " . s tu l t i f y  i lk* p o l i c y "  
w h i c h  th e  C o n s t i t u t i o n  has  e n a c te d  in to  
l a w ?

N o r .  as I set* it , c an  the  r e a s o n in g  o l  th e  
.c ou rt ,  bv F r a n k f u r t e r ,  in W olf h e  s q u a r e d  
\ i th  i ls  r e a s o n  in c .  b y  F r a n k f u r t e r ,  in  l\n- 
cliins'- — n r  w i t h  F r a n k f u r t e r ' s  d is se n t  in 
I  nine.**

I n  s t r i k in g  d o w n  a c o n v i c t i o n  r e s t in g  on  
c \ id en c e  p r o d u c e d  h y  " s t o m a c h  p u m p i n g ’ 
— an d  c e r t a in ! )  th e  m o r p h i n e  c a p s u le s  ta k en  
I r o m  Hot b in  s s t om a c h  w e re  n o  less t ru s t ­
w o r t h y  th an  the  m a t e r i a l s  s e i z e d  I r o m  
W o l l ' s  o l l i c c — l l i c  lux liin  C o u r t ,  t h r o u g h  
I ' r a n k lu r t e r ,  r e m in d e d  us that " d u e  p ro c e s s  
o f  l a w "  m ean s  at least that " c o n v i c t i o n s  
c a n n o t  Iu- b r o u g h t  a lm u t  I n  '.nc thods l l i a l  
o l l e n d  'a s en se  o l  ju s t i c e . ’ ""11 Ih i l  d o n ’ t a l l  
c o m i c t i o n s  b r o u g h t  a b o u t  bv m e th o d s  l l i a l  
o l l e n d  d u e  p ro c e s s  o l lV i id  " a  sen se  o l  ju s ­
t i c e " ?

C a l i l o r n i a  d i d  not " a l l i rm a l i v t  !;, s o l u ­
t i o n "  the  p o l i c e  m is c o n d u c t  in Ihnliin a n y -  
m o r e  11 in n d id  C o l o r a d o  in \\ <ilf. T h e  " s t o m ­
a ch  p m n p i i i t ! . "  n o  d o u b t ,  w a s  a l o r l  a n d  a 
t r im e .  M o r e o v e r ,  as the  liocliin C o u r t  p o i n t ­
ed  m i l .  the  In i t ia l  c o n d u c t  " u a t u r a l l v  e n o u g h  
w as  c o i u le m u e d  In  l l i c  c ou r t  w h o s e  ju d g -  
n ie u l  is b c l o r e  us. Y |  W i n ,  th en , w o u ld

SJ. (in, Inn V I ..III I.,, i !2 I .S. Ill") ( I'C.J*.
S i  l i v j u e  \ .  < .1111 • m 11 i.i. . i IT l . S ,  I 2 \  112 I Hi's  I >. 

I In I m i l l  a l l i u m d  ( n i n e ' s  , m u  j, l i n n  I m  l i n i s c - l n t  e 

hu nkIt i. ik  I lie iiimI I r l. l ic it  o l l r i t s t ' s  t ill 10 ot I l i . is r i l  m i  III* 
1 11imu.it m u  i m i i i  i s . i t i i in s  I n s m l  I III,>m:li ,i i n i ii  r . i l r i l  

I n n  t i 'p l n ' l i c  i l l i -n . i lK  I list ,il li-i I in  pi'titi, ini'i s  litiini'. 

I i i ' l i i i  Im k - i n i  w l u te  t in -  11 in  ■ • ui.it i p i  i, s i  e tv n p i n i n i i  

|iis|n i < I n k  11 ii 1111 u  i i  I In l lu '  re s u l t ,  u n t i l , >• lli.il it lie 

li.nl I'M II till tin* ( ' m i l l  vv lu  ll II i'll w a s  d e c id e d .  lie 

vv m i  lil I m i  i .1 PI ill I I I  t i n  lei let .il I 'M l i ls jc.a ilV  m l e  I n  I lie 

ti". i i i  I .S. .it I IS. |ii,tii  i ltl.u k. i m i ie i l  I n  O nii i rl i i s,  

I .m i l  l u s l i i e  I ' i . n i k l i i i te i ,  tm.'ieil I.i\ l l u i t n n .  I . lileil 

SI 'p. 11 ill,' i t l s s .  Ills.

SI i l J  I s. .,1 171. 
s'. 1,1

Sll huh, iiiiin \,‘lnmri<-. \niiinci 2 \iifni\i. I'lTS

s u s t a i n i n g  the  c o n v i c t i o n  a m o u n t  to  “ s a n c ­
t io n in ' !  the  p o l i c e  m i s c o n d u c t  a n d  " a f f o r d ­
in g  il " t h e  c l o a k  o l  l a w " ?  A nd  il it w o u ld ,  
w i n  w e  'd it no t in  11 Vi//?

N o r  d i d  th e  Irrinc C o u r t  " a l f i rm a t iv c !v  
s a n c t i o n "  the  r e p e a te d  i l l e g a l  e n t r i e s  in to  
p e t i t io n e r ' s  h o m e .  J u s t ic e  J a c k s o n ,  w h o  
w ro t e  th e  p r i n c i p a l  o p i n i o n  in th is  case , to o k  
p a in s  to n o te  that " t h e r e  is n o  lack  o f  r em e d y  
il an  u n c o n s t i t u t i o n a l  w r o n j !  has h een  d o n e  
in th is  in s ta n c e  vv i l h o o t  u p s e t t in g  a ju s t i f i a ­
b le  conv ic t io n  o l  th is  c o m m o n  g a m b le r . ’ ’ 1*'* 
I n d e e d .  J a c k s o n  w en t so  I at* as to d i re c t  the 
c le r k  o l  c o u r t  " t o  lo rw av  ‘ a c o p y  o l  the 
r e c o rd  in th is  case , t o g e th e r  vv ith a c o p y  o f  
th is  o p i n i o n ,  f o r  a t t e n t io n  o l  the  A t t o rn e y  
C e n e r a l  o l  the  I ’ n i te d  S t a le s .  K"

W h y .  th e n ,  d i d  F r a n k f u r t e r  d is se n t  in Ir- 
cine? W hy d i d  lie p ro te s t  that the  C o u r t  
c an n o t

. . . d ispose o l (his ease h\ snlislv ini! ourse lves 
that the dc lc i idnut's guilt was proven In trust- 
vvoilhv ev i i leuee and l l ieu l iud iug . o r  devis ing 
o lhe i means vv herein the po lice  in.iv lie d iscou r ­
aged Irom  using i l lega l methods lo  aeipiiri sin h 
ev idence.

. . .  I I .  as in luicllill. *(i . ]I/ the l.u Is o l this ease 
I he eonv ic l ion o l the petit ioner has been obtained 
In methods l l ia l o l le n d  the Due Process C lause 
|vv .isn’ t this true o l II o / /? | .  il is no answer to sav 
l l ia l the o l lc n d iu g  po licemen and prosecutors 
w ho  n l i l i / e  uulrngeoiis methods shou ld  he pun ­
ished lot their m isconduct.

l lial the prosecut ion in til ls case, with the 
sanction o l the courts. I lou led  a legisl. i live lv 
dec lared phi losophv against such mist leant eon- 
duet and made il a poliev merelv on paper, does 
not make the conduct am  the less a d isregard ol 
due process.

(>1 course il is a loss lo  ll ic coniluunitv w hen a 
conv ic t ion  is ove t ln rned  because the inde fens i­
b le means In which il was obta ined caunol he 
sipiurcd with the eonnnauds ol due p ro c e s s . . , .  
Itnl . . .  | ,i | s tmdv . se l l- respect ing demoera iie

Mi. a IT I s at I !“
NT. hi al I■ »S. < 11,Is (l ltiel llistiee Wallen jiiuieil 

luslii e ,lai ksim in llus u e'.ml. the i Inel justice was 
"new nil I Ilf jnh", Iinli ell. Ills III mi I Hat loll hail nut vet 
been ii  n 11 II iim'iI. In lalei veals lie was to i i i  ngm/e that 
llu aihiiissiiili nl iiueiiusliliitiiinallv sei/eil ev uleiiee 
"has tin' lU'cessaiv i lleel nl Icgitliiil/ilil' the enilillii I 
vv Ii ii Ii puiiliii eil the ev idem e Nee levl al n. |Utv mini.

Im nli llial Is . mil In lit* eaiue III tl,e leileial imcsliga- 
til'll suggested In linli i e laiksuii. in large pa 11 heeaUse 
til'1 liansgicssuig iitiieeis wele ailing under nt.lcrs nl 
the i Inel nl pnlii e and vv ith tin- lu l l know lei lee nl the 
local prnsei Him. Nee < mill lien I. 7 New . I .. ItlV . Til. 1)1 
i i .T a  I Ida I'.
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t< in in t m 11 i I \ s h o u l d  util put up vv it i i law l e s s  p o l i c e  
urn! p r o s e c u t o r s . "

R e c o n c i l i n g  t h e  d i f f e r e n c e s
I t a i l  th in k  o i  o n ly  th ree  p o s s i b l e  w a y s  In 
r e c o n c i l e  11V*//w ith ( la -  m a jo r i t y  o p i n i o n  in 
linchin. ( l ie  d i s s e n t s  in Irvine a n i l  (lit- r a t i o n ­
ale* o! ll it- i n v o lu n t a r y  c o n f e s s i o n  cases . 
N o n e  o l  t h em  is s a t i s f a c t o r y :

1. N o t  a l l  v i o l a t i o n s  o f  th e  F o u r t h  A m e n d ­
m e n t  o l l e n d  cine p r o c e s s :  o n l y  c e r t a in  " o u t ­
r a g e o u s  o r  “ a g g r a v t i l e d "  t y p e s  o f  im r e a -  
s o n a l i l e  s e a r c h e s  a n d  s e i z u r e s  d o  so.

A l t h o u g h  e v e n  b e f o r e  A /o / i / j  r .  Ohio and  
Ker r, (iu lifnrnitf'a I a rg u e d  a l e o n s i d e r a h le  
le n g th  to  the  c o n t r a r y , " "  the  H o / /  o p in i o n  
c o u ld  c o n c e iv a b ly  h a v e  s t o o d  f o r .  o r  h ave  
c o m e  to  s tan d  l o r ,  (h is  l im i t e d  p r o p o s i t i o n .  
B n l  today  il is p la in  that il d o e s  no t . A l ­
t h o u g h  s om e  ju s t ic e s  h a ve  b a lk e d  a l " i n c o r ­
p o r a t i n g "  a  sp e c i f ic  p r o v i s i o n  o i  the  B i l l  o l  
B ig h t s  in to  the  F o u r t e e n th  " j o t - l o r - j o t "  a n d  
"‘ I >;»!' a n d  l u g g a g e , "  e s p e c ia l l y  in th e  ju ry  
t r ia l  c ase s , it is now  c le a r  that t h e O o u r l  d id  
no t  a p p ly  a " w a t e r e d - d o w n ”  v e r s i o n  o l  the  
F o u r t h  A m e n d m e n t  l o  l l i c  s ta le s ,  b i l l  r a th e r  
o n e  w li ie h  a p p l i e s  to the s am e  ex ten t  it has 
b e en  in t e rp r e te d  to a p p lv  l o  the  fe d e r a l  
g o v e r n m e n t . " J

2 .  l i v  i d e n c e .  v e r b a l  n r  re td . w h i c h  is the  
p r o d u c t  id p o l i c e  v i o l e n c e  o r  b ru t a l i t y  
s h o u ld  h e  e x c lu d e d ,  bu t no t  e v i d e n c e  
w h i c h  is o b t a i n e d  by  o t h e r  t y p e s  o f  p o l i c e  
m i s c o n d u c t .

This is the  d i s l i i  i d  io n  that J u s t ic e  J a c k s on  
d rew  iu In  nn•— an d  o n e  w In ch  he  .sought to 
m a k e  e v e n  a m o n g  in v n ln n ia r v  c o n fe s s  io n s ." ;l 
B o l  the  c ou r t  has lo n g  r e c o g n iz e d  l l i a l  iu v o l -  
i t i i t a r in c s s  o r  c o e r c i o n  n e ed  no t b e  ba sed

SS * I I t S .d I'I'S | I I v\ It I I I . llipll.IM. .It It ill I '
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u p o n  p h y s ic a l  v i o l e n c e  o r  the  th rea t o l  i t ."4 
W h y .  th e n ,  s h o u ld  su c h  v i o le n c e  o r  the 
th rea t o l  it b e  a p r e r e q u i s i t e  f o r  e x c lu d in g  
o th e r  u n c o n s t i t u t i o n a l l y  s e i z e d  ev idence /*

M o r e o v e r ,  today  v i r t u a l ly  e v e r y b o d y  
w o u ld  re jec t a r u le ,  as d i d  I ' r a n k lu r t e r  a n d  
th e  o t h e r  Irvine d i s s e n t e r s ,  w h e th e r  it l ie  a 
r u l e  l o r  " re a l ’ e v i d e n c e  o r  l o r  v e r b a l ,  that 
" e v e n  th e  m os t  r e p r e h e n s ib l e  m e a n s  l o r  se ­
c u r i n g  a  c o n v i c t i o n  w i l l  no t ta in t  a v e rd ic t  so 
l o n e  as th e  b od y  o l  th e  a c c u s ed  w as  not 
t o u c h e d  by S ta te  o f f i c i a l s . " ’*•"’

B. Obtainin'; ev id e n c e  by s e a r c h e s  o r  s e i ­
z u r e s  that w o u ld  h a v e  v i o l a t e d  the  F o u r t h  
A m e n d m e n t  i f  c o n d u c t e d  by f e d e r a l  o f f i c ­
e rs  d o e s  v i o l a t e  F o u r t e e n t h  A m e n d m e n t  
D u e  P r o c e s s  w h e n  m a d e  bv s ta le  o f f ic e rs .  
Bu t  the  (/>c o l  s u ch  ev i d e n c e  iu s ta te  c ou r ts  
d o e s  not o l l e n d  d u e  p r o c e s s  u n le s s  the  
p o l i c e  m e t h o d s  i n v o l v e d  c o n s t i tu t e  an  ‘ "ag- 
u r n v n l e d "  o r  ‘ ‘ o u t r a g e o u s "  o r  ‘ ‘ . s h o ck in g ”  
v i o l a t i o n  o f  the  F o u r t h  V m en d m en t .

T h i s ,  il s e em s  to m e . is the  d o c t r i n e  vv In ch  
em e rg e s  I r o m  F r a n k ln i t e r ' s  m a jo r i t y  o p i n ­
io n s  m H ii / J  a n d  linchin a n d  his d is se n t  in 
Irvine, I f in d  il a d i f f i c u l t  p r o p o s i t i o n — a 
mos t  c u r i o u s  o n e .  ( ) n l \  o n e  s tep  is n e ed ed  
l o r  " in v o lu n t a r y  ’ e o n l e s s i o n s — the  use  o l  
any c o n l e s s i o n  o b t a i n e d  in v i o la t i o n  o l  d u e  
p ro c e s s  o f l c n d s  d u e  p ro c e s s .  Bu t tw o  steps 
a re  r e q u i r e d  f o r  u n r e a s o n a b le  sea rches  and  
s e i z u r e s :  ( I )  D i d  the  p o l i c e  v io la t e  the 
F o u r t h  a n d  F o u r t e e n lh  \m e n d m e n l s ?  ( 2 )  I l 
so . by bow m u c h ?  W as it a " g r o s s "  v i o l a l i o n  
oi o n ly  " m i l d " ?  " F l a g i ' a i i l "  o r  " r o u t i n e  ”?

The degree of vio la tion
W he re  d o e s  th is  " Iw o - p l i n i s o l l  m a rk  d u e  
p r o c e s s "  test c o m e  I r o m ? ' " 1 T a l k  a b ou t  ju d i -  
c iu lh  c re a te d  rub 's  o l  e v id e n c e !  W he re  is
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th is  w r i t t e n  o r  o w n  im p l i e d  in the  C o n s t i t u ­
t io n^  N ex t  to  this test, s u r e ly ,  tlu* Weeks 
C o u r t ' s  r e a d in g  o i  th e  F o u r t h  A m e n d m e n t  
a n d  the  Mapp C o u r t ’ s r e a d in g  o f  the F o u r t h  
a n d  F o u r t e e n th  se em  l i k e  p re t t y  s t r a i g h t f o r ­
w a rd  in t e r p r e ta t i o n s  o f  th e  C o n s t i t u t i o n .

T o  say  that p o l i c e  c o n d u c t  is u n c o n s t i t u ­
t i o n a l .  that it v i o la t e s  the  m in im a l  s t a n d a rd s  
o f  d u e  p r o c e s s ,  is as b a d  a la b e l  as o n e  can 
pu t  o n  p o l i c e  m i s c o n d u c t .  M ow  th en  can  it 
b e  sa id  tha t s t i l l  m o r e  is r e q u i r e d  f o r  e x c lu ­
s i o n ?  W h y  th e n  m us t  the  p o l i c e  b e  f o u n d  to  
h a v e  v i o la t e d  sub-minimal s t a n d a rd s ?

H o w  d o e s  o n e  " b a r e l y "  o r  " m i l d l y ”  v i o ­
la te  w ha t  is " b a s i c  to  a  f re e  s o c i e t y "  o r  
" im p l i c i t  in  t h e c o n c e p t o t  o r d e r e d  l i b e r t y " 1'7? 
I f  p o l i c e  a c t i o n  w h i c h  v io la t e s  d u e  p ro c e s s  
is no t g ro s s  o r  a g g ra v a te d  p o l i c e  m is c o n d u c t  
per vc. t h e n  w i n  is it a v i o l a t i o n  o l  d u e  
p r o c e s s ?

M \  p u r p o s e  in c o m p a r i n g  the  r e a s o n in g  in 
Walt w it li tha t in Me.Xahh. Iloehin a n d  o th e r  
case s , a n d  w ' h  vv hat m ig h t  b e  c a l l e d  the 
" im p e r a t i v e  o l  ju d i c i a l  in t e g r i t v "  c o n s i d e r ­
a t i o n  in the  c o n f e s s i o n  a rea , '" 1 is not to 
d e m o n s t r a t e  that the  C o u r t ,  o r  F r a n k f u r t e r  in 
p a r t i c u la r ,  has b e en  in c o n s is t e n t .  T h a t  is to 
b e  e x p e c te d ,  i n d e e d ,  it is a lm o s t  in e v i t a b le .  
A l t e r  a l l .  J u s t ic e  F r a n k f u r t e r  sat o n  the  S u ­
p r e m e  C o u r t  f o r  m o r e  th an  2 0  v ea rs  a n d  few  
ju d g e s  w h o  h a v e  s e r v e d  h a l l  as lo n g  have  
not b e en  in c o n s is t e n t .

Mv p u r p o s e  r a th e r  is to p r o v i d e  “ e d u c a -  
tii n in the  obv iou s" :* '* ' \ l n i o s t  n o  s e n s i t iv e  
ju d g e  can  take  s e r i o u s lv  the  im p l i c a t i o n s  o f  
h 'all. A lm o s t  n o  s e n s i t iv e  ju d g e  can  l iv e  
w th th o se  im p l i c a t i o n s .  ,1/ sonic paint he 
w i ' l  not c a re  a b o u t  o r  e v e n  th in k  a b ou t  
" a l t e r n a t i v e s "  l o  the  ren icdv  o l  e x c lu s i o n —  
he w i l l  cxi b id e  the  ev id e n c e  h o w e v e r  lo g i -  
e a l lv  r e le v a n t  a n d  v e r i f i a b le  il be o r .  il the 
c ou r t  b e low  a d m i t t e d  it. l ie  s im p ly  w i l l  not 
let the  c o n v i c t i o n  s ta n d .  \ l  s om e  p o in t  he 
w i l l  be  u n a b le  to  d o  o th e rw i s e .

W h en  that p o in t  is r e a c h e d ,  l ie  w i l l  d o  
vvh.it a m a jo r i l v  d i d  in Iloehin a n d  s ou  .* 
w o u ld  have  d o n e  in Irvine— lie w i l l  r e fu s e

0 . x ,v  A llen, Ai/pnr ii. 7S. .it 'I. .See tllsii kam isa i, 
o i ; .hi ii. 70, ,.i 1121 -21.

US < I. I . Ik iiia v I'ni led M,ites Mi/im n. 7.
‘ •'I H o li iu s  /.(/n dm/ llic dm  n l, in C.i ii.i.kc i i n  

1.1 1 . u  I* v I Its 201, 202 . New S «irk: I Init m id , 1020,

“ to  h a v e  a h a n d  in  su ch  d i r t y  b u s i n e s s . " 100 
T h i s  is w h y  the  W eeks C o u r t ' s  in te rp re ta t io n  
o f  the  F o u r t h  A m e n d m e n t .  W ig m o r e  s f a ­
m o u s  c r i t ic i sm  to  the  c o n t r a r y  notw i t h s t a n d ­
i n g 101, is, . i f  n o t  p e r f e c t l y  lo g ic a l ,  q u i t e  
u n d e r s t a n d a b le — even  q u i t e  n a tu r a l .

The Weeks C o u r t  b e l i e v e d  th is  p o in t  w as  
r e a c h ed  w h e n  the  p o l i c e  v i o l a t e d  the  F o u r t h  
A m e n d m e n t ;  the  llo rliin  C o u r t  a n d  the  Ir­
vine d is s e n te r s  b e l i e v e d  that it was re a ch ed  
w h e n  the  p o l i c e  v i o la t e d  s om e  s u b -m in im a l  
s t a n d a rd .  B u t  the  r e s p o n s e  w as  the  sam e ; W e  
d o n ' t  c a re  a b o u t  p o s s ib l e  to r t  a c t i o n s  o r  
o th e r  p o s s ib l e  " a l t e r n a t i v e  r em e d ie s " !  T h e  
g o v e r n m e n t  o b t a i n e d  the  c o n v i c t i o n  hv " i n ­
d e f e n s i b l e  m e a n s . " 10- W e  the  ju dg e s  c ann o t  
s a n c t i o n  th is . W e  th e  ju d g e s  c an n o t  a f f o r d  it 
“ th e  c lo a k  o f  l a w . " 10:1

A judge ’s thresho ld
T o  say  that m o s t  ju d g e s  h a v e  vvhat m igh t  be 
c a l l e d  a t h r e s h o ld  to . e x c lu d i n g  t r u s tw o r t h y  
e v i d e n c e  is not to  d e n y  tha t the  th r e s h o ld  
v a r ie s  c o n s i d e r a b ly  a m o n g  t h e m — o r  e ven  
that o v e r  the y e a 's  it mav s h i f t  s ig n i f ie an t lv  
in the  m in d  o r  hea r t  o f  an  i n d i v i d u a l  ju d g e .

In  h is  d e c a d e  a n d  a h a l t  as C h ie f  J u s t ic e  
o l  the F o i l e d  S ta te s ,  f o r  e x a m p le .  E a r l  W a r ­
ren 's  t h r e s h o ld  f o r  e x c lu s i o n  l o w e re d  q u i t e  a 
b i t .  In  h is  first y e a r  o n  the  C o u r t ,  he j o in e d  
in Ju s t ic e  J a c k s o n ’ s p r i n c i p a l  o p in i o n  in 
Irvine, u p h o ld i n g  a c o n v i c t i o n  b a sed  on  
" i n c r e d i b l e "  p o l i c e  m is c o n d u c t  bu t a s s u r in g  
us that " a d m i s s i o n  o l  the e v i d e n c e  d o e s  not 
e x o n e ra t e  the  o f f ic e r s  . . . i f  th e y  h a v e  v i o l a t ­

ion. 11 iiloies, J., dissenting in Olmsteud v. I'niled 
Slates. 277 I'.S. I IS, 170 t102S), As I read Holmes' 
dissent. In- did not, as mans seem to think, regard 
vv iretapping as fnherenllv "ignoble" or "immoral," Init 
only wiretapping—or lo r that matter, anv other means 
ot obtaining evidence by the government—which con­
stituted a specific violation ol the law. /7/t'v was the 
“ rlirt.v business."

101. NrcS |. Wigmore, IvVIOKNCK $2IS I al 35, 10 , id 
ed. 101(11.

102. See test at n. SS vt/pr/l. Are not all iilH-iestitit- 
tional means ol obtaining ev idence lo secure a coin n • 
lion "imlelcnsihle"y And i! not, vv liv are they nor (insti­
tutional!'

10.1. Sec test al u. SS .w/pr//. II alternative means of 
punishing or discouraging governmental lawlessness 
ire available (al least theorctiiallv), as they were in Itiiiliin and Irvine, why does admitting the evidence 
constitute "pnt(ting| up VV Oil law less police and prose- 
colors"':* \nd il it does, win d!d llu-Court put up with 
the governmental lawlessness in Wolff

s2 Ini'yutme I nliinic /c’. Xiniiher 2. login/. PITS



i' ll  d e fe n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s " 104—  
" t h e r e  n  n o  lac k o l  r em e d y  il an  u n c o n s t i t u ­
t io n a l  w r o n g  has b e en  c lone in th is  in s ta n c e  
w i t h o u t  u p s e t t in g  [ t h e ]  c o n v i c t i o n . " 103

S e v e n  y ea rs  la te r ,  h o w e v e r ,  the  C h i e f  J u s ­
t ice  j o i n e d  iu  th e  o p in i o n  f o r  th e  C o u r t  in  
Mtipp. A n d  a n o t h e r  s e v en  y e a r s  la te r ,  v e r y  
c lo s e  t o  the  e n d  o t  h is  c a re e r ,  h e  o b s e r v e d  f o r  
l l i e  C o u r t  in th e  “ s t o p  a n d  f r i s k "  cases :
Courts which sit under ou r  Const i tu tion  cannot 
and w i l l  not lie made party to law less invas ions ot 
ti.e constitu tional rights o f  c itizens bv perm itt ing 
unh indered governmenta l use oi the fru its o l 
such invasions. T im s in ou r  system evidentiary 
ru lings prov ide the contest iu w li ic li the judic ia l 
process o l inc lu s ion  and exc lus ion  approves 
some cimdnet as comport ing  with constitu tiona l 
guarantees and disapproves o ther ac tions by state 
agents. A ru ling admitt ing ev idence iu a crim ina l 
tria l, we recognize , has the necessary effect o l 
leg it im iz ing the conduct wh ich p roduced the 
evidence , wh i le  an app lica tion o l  the exc lus ion ­
ary ru le  vv i lhhu li ls  the constitu tiona l imprimatur .

. . . When  (unconst i tu tiona l )  conduct is identi­
fied. il must he condemned by the judic iary and 
its Iru its must lie exc luded Irom  evidence in 
c rim ina l t r ia ls .1'"1

H o lm e s  a n d  B ra u d e i s  seem  to  h a v e  had  a 
c on s is t e n t ly  l o w  t h r e s h o ld  f o r  e x c lu s i o n .  In  
F o u r t e e n th  A m en d m e n t  D u e  P ro c e s s  eases 
at leas t .  J u s t ic e  J a c k s o n  a p p e a r s  to  h a ve  had  
a c on s is t e n t ly  h ig h  o n e .  F o r  h im  i i n c o n s t i l i i -  
t i iu ia l  p o l i c e  c o n d u c t  was no t e n o u g h ,  not 
e v en  s e r i o u s  o r  a g g ra v a te d  u n c o n s t i t u t i o n a l  
c o n d u c t .  It h ad  to i n v o l v e  p h y s i c a l  v i o le n c e  
o r  b ru ta l i t y  as w e l l .

T h a t  a ju d g e  is m o r e  l i k e ly  to  g ive  sho r t  
s h r i l l  to  a l t e rn a t iv e s  to the r e m e d y  o l  e x c lu ­
s ion  in a s h o c k in g  case  o l  p o l i c e  m is c o n d u c t  
th an  iu a r o u t in e  o n e  is h a rd ly  s u rp r i s i n g .  
But is it logic a l  ? 11 p o l i c e  m i s c o n d u c t  is e v e r  
g o in g  l o  a ttract the  in te res t  o l  the  p re s s ,  
a ro u s e  c o m m u n i t y  o p in i o n  a n d  e xc i te  the 
sy in p . i t liv ut ju r o r s ,  it is g o in g  to d o  so  in the 
si n a l i i in a l  o r  s h o c k in g  case  ( s u c h  as llocliin 
and  Irrine )— not the  “ r o u t i n e "  o r  “ m i l d "  
m ie o i i s l i l i i t i o u a l  sea rch  a n d  s e i z u r e  ease 
(s u ch  as II olf).

I h is is w h y — a l t h o u g h  h is  r e a s o n in g  m us t  
seem  c u r i o u s  to many o f  us w h o  hav e  g r o w n  
up  w i th  II o lf. Iloehin a n d  Irvine— a le a d in g

I'M. 17 I „S. .il 137.
Ida, 1,1
!0i>. I .  mv v . (  II i ih , I'.S. I .  13 .  |5|10liS),

p r o p o n e n t  o l  th e  e x c lu s i o n a r y  r u l e  m a i n ­
t a in e d .  s o m e  5 0  y e a rs  a g o .  tha t i n f r i n g e ­
m en ts  o l  th e  F o u r t h  A m e n d m e n t  w h i c h  g e n ­
e ra te  th e  least p u b l i c  ou tc ry  p o s e  th e  strong­
est c a se  t o r  e x c lu s i o n . 107 " T h e  m o r e  v i o l e n t  
a n d  o b v i o u s  i n f r i n g e m e n t . "  l ie  w as  w i l l i n g  
to  c o n c e d e ,  “ may be  c u r t a i l e d  th r o u g h  c i v i l  
o r  c r im in a l  a c t i o n s  a g a in s t  the  g u i l t y  o f f i c ­
e r s . ” 108

It w o u ld  b e  b a rd  to  deny  tha t a c o u r t ’ s 
r e f u s a l  to  p e rm i t  the  u se  o f  e v i d e n c e  o b ­
ta in e d  b y  " o b v i o u s "  o r  " s h o c k i n g "  p o l i c e  
m i s c o n d u c t  is. at le a s t  in s o m e  m ea s u re ,  
s y m b o l i c .  It s ig n i f i e s  to  th e  p o l i c e  o f f i c e r  a n d  
to the  m end  p u b l i c  a l i k e  the  c o u r t ’ s un - 
w i l l i i .  • je s s  to  t o le r a te  the  u n d e r ly  in g  p o l i c e  
la w le s s n e s s .  Bu t il th is  is t ru e  in a case 
w h e r e  th e  a l t e rn a t i v e  r em e d ie s  o f  to rt a c ­
t io n s .  c r im in a l  p r o s e c u t i o n s  a n d  in te rn a l  
d i s c i p l i n e  a re  m os t  l i k e ly  to  be  c lFcc t ive , 
h o w  can  it be  a n y  le s s  so  w h e n  the  c o u r t  
a l l o w s  the  e v i d e n c e  to  be  u sed  in a n o t -s o -  
s l i o c k i u g  ease  o f  u n c o n s t i t u t i o n a l  p o l i c e  
c o n d u c t— a n d  thu s  o n e  w h e r e  a l t e rn a t i v e s  to 
the  r em edy  o f  e x c lu s i o n  a re  u n l i k e l y ,  o r  .it 
least less l i k e ly  , to  a m o u n t  to  a n y t h i n g ?

III. Drawing the ‘bottom line'
A c o u r t  w h i c h  a d m i t s  t h e  e v i i l e u e e  in  su c h  a 
ca se  m a n i fe s t s  a w i l l i n g n e s s  to  t o l e r a t e  the  
u n c o n s t i t u t i o n a l  c o n d u c t  w h i c h  p r o d u c e d  
it, l l o v v  c an  the  p o l i c e  a n d  th e  c i t i z e n r y  be 
e xp e c te d  “ to  b e l i e v e  that th e  g o v e r n m e n t  
t ru ly  m ean t  to  f o r b i d  th e  c o n d u c t  in  th e  first 
p l a c e ” ? 1011 W h y  s h o u ld  th e  p o l i c e  o r  th e  
p u b l i c  accep t  the  a rg u m e n t  that th e  a v a i l a ­
b i l i ty  o l  a l t e r n a t i v e  r em e d ie s  p e rm i t s  the  
c o u r t  In a d m i t  th e  e v i d e n c e  w i t h o u t  s a n c ­
t i o n in g  th e  u n d e r l y i n g  m is c o n d u c t  w h e n  the  
g re a te r  p o s s i b i l i t y  o l  a l t e r n a t i v e  r em e d ie s  in 
the  “ l l a g r a n t "  o r  “ w i l l f u l "  c a se  d o e s  no t 
a l l o w  th e  c o u r t  to  d o  s o ?

A c o u r t  w h i c h  a d m i t s  th e  e v i d e n c e  iu a 
ea se  i n v o l v i n g  a “ r u n  o l  th e  m i l l "  F o u r t h  
A m e n d m e n t  v i o l a t i o n  d e m o n s t r a t e s  an  in -

137. AIIuiimiii. A ihn iw iln lilii o f  lu it lc iu c  O lihnneil 
Tliroim lt I ’lireii.siiiiulile Searches unit Seizures, 25 
C om  vi. |..Hkv. II, 21 (1025).
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Nitlln im i l c<>i11in i I in c u t  to  l lu -  g u a r a n te e  
aga in s t  11111<*ns<m;il>lc‘ s e a rc h  a n d  s e i z u r e .  Il 
d em o n s t r a t e s  " t in *  con t ra s t  he txxccu n i o r a l i -  
I \  p r n l f s v c i l  1 »\ soc ie ty  a n d  in n n n r a l i l x  p rue -  
I u i ( I  'in i ls  l a l i a l l .  I l s ig n i f ie s  t l ia t  g o x -
«.-])111it t11 o f f i c ia l s  n e ed  not a lw a y s  " In -  s n I >- 
jc c tm l In  l lu -  s am e  rulx-s i>l i o i k I i i c I  l l i a l  a rc  
c o m m a n d s  l o  l l i c  c i t i z e n s .  111

U  h e re  s h o u ld  l l i c  t h r e s h o ld  lo i  e x c lu s i o n  
l i e  p u t ?  At xxhat p o in t  s l i o u ld  a ju d g e  sax 
l l i a l  l l i c  p o l i c e  m is c o n d u c t  is so  i n d c l c n s i l d c  
o r  o l l e n s i x e  as l o  w a r r a n t  t h r o w in g  ou t  tIn* 
ex id e n c e  il p r o d u c e d ?  T o  sax d ia l  th is  p o in t  
is i i o l re a c h ed  u n t i l  I l ie p o l i c e  h a v e  r e s o r t e d  
l o  x i o l c n c e  o r  lu u t a l i l x  o r  l l i a l  i l is not 
l e a c h e d  u n le s s  I hex h a x e  p e rp e t r a t e d  s om e  
" g r o s s "  o r  " s e r i o u s "  o r  " a g g r a v a t e d "  x i o l a ­
l i o n  o l  l lu -  C o n s t i t u t i o n  s e em s  n e i t h e r  a 
p r i n c i p l e d  n o r  a m a u a i ’ e a h le  xxax to  g o  
a l i o u l  i l .

II l l i c  l i n e  un is l  l i e  d r a w n  s o m e w h e r e ,  I

I In I miiUiiiI it . | i l i s s v n l i i i t *  in  ( )n l . i r  \ .  I ’n i l r i l  
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» •//>.» \ Mmlel ( ‘uden l l*ie- \ 11ait£llllt(*llf drner* 
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"  Im 11 I !•• x ml.it mn w a* 'X din I \  I1 ( <i |n\\ old. S| .\tu II 
\ \ l » M l / t H I .  \ I >11 I M M \ t II li lt  Si PMI.Mi; ( .'out I IN 
p i / 1  nlln • i 'Imuld lie siippmlt tl il lie "aeled dei nil* 

K and did 'x lt.il xnii wnnM evpei I a t*nud. la re ln l .
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die in.iuuei dial “a '2 nnd. i archil. i oiiM ienlmus pnlii r
• din f t  in i n  pet fed In  a i l ,  • »r 11. a> |udi*e I ’n e n d l x  

m . u n l e i n i  t| in  m*iikii, '<//»/*/. lln* nl lii  el n e i i m  xx.n M i  

m i m . x  nl i a n d  p . n d tu i a l d e  .in In  l e u d e i  l ln -  t l i . i s ln  

•ale Iimh nl  t \t I u n Iu u  . i l iu ns f  s*ruleM|ue|x n i a p p m -

can  t h i n k  o l  n o  m o r e  lo i ' i c a l  a m i  ( i l l i n u  p la c e  
to  d r a w  il th an  al u n c o n s t i t u t i o n a l  p o l i c e  
c o n d u c t ,  hoxxcx e r  " m i l d , ”  “ h o n e s t "  o r  “ iu -  
a d x e r t a n l "  s om e  max- la h e l  i t . " 2 I ' r a n k in r t e r  
anxued  that th e  C o u r t  s h o u ld  re x e rs e  in  
I r r in e .  a l t h o u g h  it a f f i rm e d  th e  c o m  ac t ion  in 
l l  n/J, l i e e au se  the  (n in e  p o l i c e  m is c o n d u c t  
w as  m o r e  s h o c k in g  a n d  o f f e n s i x e .  Bu t J a c k ­
son  r e s p o n d e d :  ‘ ‘ A c t u a l l y ,  th e  se a rc h  [ in  
H o / / ]  xxas o l l e n s i x e  to  th e  l a w  in  the  sann.' 
re sp ec t ,  it no t the  s am e  d e c re e ,  a:, h e r e . ” 1111 

I t h i n k  J a c k s o n  w a s  r ig h t  (h u t  f o r  the  
w r o n g  r e a s o n ) .  O n c e  th e  C o u r t  id en t i f i e s  th e  
p o l i c e  a c t io n  as u n e o n s t i l u t i o n a l .  that o u g h t  
to  l i e  th e  e n d  o l  th e  m a t te r .  T h e r e  s h o u ld  he  
n o  " d e g r e e s "  o l  “ o f l e n s i x e n e s s "  a m o n g  d i f ­
f e r e n t  x’a r i e l i e s  o l  u n i in is l i lu t id iu i l  p o l i c e  
e o n d u e t .  A x i o l a t i o u  o l  th e  C o n s t i t u t i o n  
o u g h t  to  l i e  the  “ l i o l l o m  h u e . ”  T h i s  is xx he re  
th e  UVr/vx a m l  A /o /m  ( a u n t s  d rew  th e  l ine . 
T h i s  is xv l ie re  it o u g h t  to  s tay . □

|irialc. l i n n  llic i i  n i t  \ l i n i i l i l  m i l  r e n d e r  d ie  seare li  
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Ik  l i ” lil nl existinx: laxx. die prnpnsals nr sntiUe'linns 
In inn ililx die exeliistntiarx ru le  must mean llia l I lie 
e lia llent!e il ex idem e s linn lil lie ad in iss ilile  exen \x lien 
die n llii e r at led iiiticii\tniohlii. i.e.. uriilittn illii. so Inni! 
as Ins niiseimdin I xx as mil d e liliem le  iii leek less, 1ml 
" in ad xe rlen l. ‘ On this issue la lllm u i'li I disanree xxilli 
li i l l l mi a nmnliei n f n llie r pnu ils i I share I ’ ro lessur 
Kap lan's enne, vn:
•  Sueli a m nililii a linu  nl die m le  "u  m ild  pu l a prem ium 
mi die ixxmn.iin v  n l llu- pn liee n lfite r and , mure sigiu li- 
e .in llx . n il die tlep .o lo ien t xxliieli lia iiis  In in ," Kaplan. 
vn/iu i n .VI al 1 0 i t;
•  "W nuld add nne mine lai-llitulint: (ipeialimi. and an 
espeeiallx dillieull nne Iu ailiiiiuislcr. In llmse alleadx 
iei|tiireil nl a Inxxei jinlieiarx xxliieli. In lie I milk. lias 
Ii.ii 111 \ lieen xel'x Ii nsixx nrlliv iu lliis area.' i(l. nl 1015:
• S u  Inin; as  s n  m a i n  Ii lal i n d u e s  r e l u a i n  h o s t i l e  In  d ie  

e X i l l i s i n i i . i l  > ru le,  " l l ie  ill II I ll Ii ill n l  a i l u l l i e r  e sp e i  i.illx 

snli|ei l i v e  la e lu a l  i l e l i ' i m m a l i i m  xx ill  i n u s t i l i i l e  a l m n s l  

an o p e n  I us  i I.il ii oi In  ii ii 111 in .it i. in al l lie  t r ia l  i. u n i  I 

le\ el, ill.
S r r  iii\n I'nii in li i ia i o l ISlh \iiihiiiI \ lc rliim  o f  11.1 

it  1-dS 1 1 0 7 1 1 11le ii,lie mi M odel I'le -A m ilU llllie iil ( aide 
p roposa l, ifi/o o . in ex, hide i lle u a lh  o lila iiii'd  ex ideiiee 
m ils „ lieu i ui. ii '■ I s mu x iu la liim  xxas "s iih s la n lia l "I.

I I i. i IT I Ii. al l,V5.

Y A L E  K A M IS A R  is it p ro le s s o r  o t l,nv a l  the 
University  o l  M ichigan .

s I Illlin illlur \ . i/ill/n l i j .  \lilllbrl 2  tin'll'/. Ill's



Distorting the rules
Ii \v;is in deed  s l im  kin.*' a n d  d i s t u r b in g  to  read 
J u d g e  W i l k c y ' s a i l i t  le ( " A  r a i l  f o r a l t e r n a t i v e s  
l o  the e x c lu s io n a r y  ru le :  lei C o n g re s s  and  die 
t r ia l  c o u r t s  s p e a k . "  Fcb rum  y ) . a n d  d ie  le i i e r s o l  
Ju dg e s  S i a p l e s a n d  .Scot I in  d ie  sam e  issue. A l l  
t in ft* suggested d ia l  d ie  exc lu s i o n a r y  r u le  
m ad e  h v p m i i i e s  o l  ju dg e s  a n d  d ia l  ju dg e s  
d e l i l i e i a i e h  a vo id ed  a p p l y i n g  i l .

I a lw a v s  ' ' ‘ j s were  o b l i ­
ga ted  10 a p p lv  d ie  ru le s  o l  e v idence  in  a cas*-. 
reg a rd le ss  o f  w h e th e r  they  c o n ip o i  led w i th  die 
jticlgi-'s o w n  c o n c e p t io n  o f  ju s t ice . I have 
a l w avs  b e l ie ved  that i l i e j i u y a n d  n o t  d ie  ju dg e  
d e te rm in e s  the g u i l t  o i in n o re n c  e o l  a de fend* 
a m  a l t e r  a t r ia l  in wh it  Ii d ie  ru le s  o f  ev idence 
a re  o b se iv ed  a n d  the c o n s t i t u t i o n a l  r ig h t s  o f  a 
d e fendan t  t a i e f u l l v  p ro te r ie d .

T h e  ext lu s i o n a i y  r id e  is no t the  o n l y  r n l e o l  
e v idence  that m ake s  il d i f f i c .d ;  p io s e cu le  
a n d  co i iv ic i a w ro n g d o e r .  I h o p e  we w i l l  not 
a l s o  leat n d ia l  s om e  u i a l  ju dg es  a re  d i s t o r t in g  
d ie  hearsav t id e  so  d ia l  the p o l i c e  can use 
in adm is s ib le  s ia tem en is  as evidence .

W h a t  d am ag e s  d i e t  a use o f  justic e is no t  d ie 
exc lusi in o l  evidenc e u nd e r  a i u le  p r om u lg a t e d  
bv d ie  d ie h ighe s t  c ou t  I in d ie  la nd  a n d  so  far. 
at least, u p h e ld  aga inst  at lac k, Inn po lic  e d ia l 
h la l .an i lv  e vade  a n d  a v o id  the law  a n d  judges  
d ia l a id  a n d  abet d iem .

I h ig h  11. Bow iics 
J u d g e

I ' .S .  C o n n  o l  A ppea ls  lo i  d ie  First C i r c u i l  
Coiuonl, ,\'ru< IItnn/ishirr

A stimulating debate
I h a n k  \ o u  lo t  the l i v e ly  ex. ’ i t s i o n a ty  ru le  

d eba ie  between 1’ io le s so i K am i ai a n d  Judge  
W'ilkev in le t e n t  issues o l  d ie  ) o i u n a l .  Ii lias 
si ii n it l;ilc«l ideas in S o u th e rn  A r i / o n a ;  in fac I. 
d ie n ia iet ia l h e lp ed , iu a r e c n i l  c ase. lo ex c  litt le 
d ie  ev idem  e p im  u ied  bv an  e m p l o y e r  aga inst  
an  em p lo y e e .

M ap ! ii e I ’m  llev 
Sirn'/i ! "ixla, ■ Iri'.oini

Retain the exclusionary rule
I h i v in g  read ‘ ‘ C l o s i n g  a rg u m en t s  in  the debate  
o v e r  the  e x c lu s i o n a r y  r u l e "  ( F e b ru a r y ) .  I ( ( in ­
c lu d e  that ii is b e l te r  law  to  t e ta in  d ie  e x c lu ­
s i o n a r y  m i c a s  the best d e te r ren t  a g a in s t  e r r i n g  
law  e n fo rc em en t  o f f ic  ia ls .

W h e n  o n e  e x am in e s  d ie  cases c lo s e ly ,  il is 
no t  i le a r  that a c q u i t t a l s  o c c u r 's o le ly  because o f  
t a in ted  ev idence . M o re o v e r ,  the r u le  does  im - 
p t o v e  p o l i c e  w o rk  by f o r c in g  the  o f f ic e r s  to 
b u i l d  a ease cm o th e r  r e l i a b le  ev idenc e r a th e r  
th an  r e l y in g  c m i r e l v  o n  s om e th in g  taken i l l e ­
g a l l y  f r o m  d ie  d e fend an t .

T h e  a l t e rn a t iv e  o f  a d m i t t i n g  the  ev idence 
a n d  th en  p u n i s h i n g  the  o f f e n d i n g  o f f i c e r  and  
p e rm i t t i n g  c iv i l  su it a ga in s t  h im  w o u ld  be 
ineffee l ive . I l  w o u ld  b ed i f f i c  n i l  l o  in .p o s e s u c h  
s an c t i o n s  w hen  the  o f f i c e r  was success fu l in 
a p p r e h e n d in g  the ci in i i n a l  a n d  t h o u g h t  to  be 
o n l y  d o i n g  b is  du ty .  The i l l e g a l i t i e s  o f  the 
d e fe n d a n t 's  c onduc t  a n d  tha t o l  th e  a r r e s t in g  
o f f ic c i  w o u ld  be c om p a re d .

P o l i c e  a d m in i s t r a t o r s  w o u ld  a l s o  be r e lu c ­
tant to  p u n i s h  bec a u se  they, t o o .  w o u ld  c o m ­
pa re  the  o lf ic  o r \  m isc onduc  t w i th  d ie  c i im i-  
na l's . A n i l  even the p o s s ib i l i t y  o f  im p i  is om ncn t ,  
f ines  a n d  ju d g m e n t s  o r  a d m in i s t r a t i v e  at l i o n  
m ig h t  de te r  the  r e c ru i tm e n t  a n d  te ie n t io i  o f  
ded ica ted  p o l ic em e n .

In c id e n t a l l y ,  the pub lic  d id  not a<cept s u m ­
m a ry  search a n d  s e i /m e ,  as J u d g e  W’ i lk e v  
a rg u e s ,  when  they accep ted  d e fe c t i o n  devices a l  
a i r p o r t s  ot at s om e  g o v e rn m e n t  b u i ld i n g s .  In 
these s i t u a t io n s ,  p e o p le  a re  f o r ew a rn e d  that 
these e lec t ron ic  ilcvic es have  been in s ta l le d  and  
p e r s o n a l  e x a m in a t i o n s  w i l l  take  plac e; they  a te  
no t u n d e r  s u s p ic io n  o f  c o m m i t t i n g  a n  i l l e g a l  
ac t: a n d  il l*1 p m  pose  o f  su rv e i l la n c  e is p u b l i c  
sa le ty . a b e m l ' t  sh a red  by a l l .  i n c lu d in g  the 
p e rson  seme bed

I s u p p o r t  d ie  p r i v a c y  o f  the in d iv id u a l  
aga in s t  w a r ran t le s s  o r  im ju s i i l i e d  scutches.

Free let ii k M . O s tensoe  
J u d g e

Y e l l o w  M ed ic in e  ( .'otiniy 
(Iran itr i'nll.s, Minmwotn

^





I f  w e  w an t to redu ce  c rim e , we. o u g h t to  a d m it a l l  
th e  e v id en ce  in to  the t r ia l— and  p u n is h  th e  poUce 
la te r  i f  th e y  o b ta in e d  an y  o f  it i l le g a l ly .  

b y  M a lc o lm  R ic h a rd  W i lk e y

Ed ito r ’s note: Lost August, Judicature pub­
lished Vole Kom isor’s reply t > critics o f  the 
exclusionary rule cn'itlcd "is the exclusion­
ary ra le an d logicuFoi ‘unnatural’ interpre­
tation o f  the Fourth Amendment?". Kam isar 
maintained that the rale is necessary to en­
sure the constitutional (piarantec against un- 
rcusonal/lc searches and seizioes.

I his month, Judge Malcolm Wilkey ar­
gues tluit the rule should be abolished, lie  
contends that 11 is simply a judge-made ride 
oj evidence, that it unjustly frees many crim­
inals. and that courts could find other ways 
to deter police from violating Fourth 
Ank  ndnient rights.

A . •x A  m e r i c a  is n o w  r e a d y  to  c o n f r o n t  1 r a n k ­
ly  a n d  to  e x a m in e  r e a l i s t i c a l l y  b o t h  the  
a c h i e v e m e n t s  a n d  s o c i a l  c o s t s  o l  th e  p o l i c i e s  
w h i c h  h a v e  b e e n  so  h o p e l u d y  e n a c te d  in the  
past 10 y ea rs .  T h a t  r e a p p r a i s a l  has m ad e  the  
m os t  h e a d l i n e s  in re g a rd  to  e c o n o m i c  a n d  
fisca l  m a t te rs .  It is im p e r a t i v e  that th is  h o n ­
est r e a p p r a i s a l  i n c lu d e  th e  h u g e  s o c ia l  c os ts  
w h i c h  A m e r ic a n  s o c i e t y — a lo n e  in th e  c i v i l ­
iz e d  w o r l d — pay s  as a r e s u l t  o f  o u r  u n i q u e  
e x c lu s i o n a r y  r u le  o l  e v i d e n c e  in  c r im in a l  
case*

V . t  c an  see that h u g e  s o c ia l  cos t  m os t  
c l e a r l y  iu th e  d i s t r e s s in g  ra te  o f  s t ree t 
c r im e s — a s s a u l t s  a n d  r o b b e r i e s  w i th  d e a d ls

w e a p o n s ,  n a rc o t ic s  t r a f f i c k in g ,  g a m ld h ig  
a n d  p r o s t i t u t i o n — w h ic h  f l o u r i s h  in n o s m a . I  
d e g re e  s im p l y  b e c a u s e  o f the  e x c lu s io n a r y  
r u le  o f  e v id e n c e .  T o  th is  n ig h  p r ic e  w e  can  
r i g h t f u l l y  a d d  s p e c i f i c ,  p e rn ic io u s  p o l i c e  
c o n d u c t  a n d  la c k  o f  d i s c i p l i n e — the  v e ry  
o p p o s i t e  o f  the  o b je c t iv e s  o f  th e  r u le  i t s e l f .

T h e  q u e s t i o n a b le  ju s t i f i c a t io n  l o r  su ch  a 
ru le  is a l l  th e  m o re  a p p a re n t  w h e n  we r e a l i z e  
that it r e p re s e n t s ,  no t  a c o n s t i t u t i o n a l  m a n ­
da te ,  b u t  a p o i i c v  c h o i c e  b y  o u r  S u p r e m e  
C o u r t ,  T h e  w i s d o m  o f  th is  p o l i c y  has cau sed  
sh a rp  a n d  fu n d a m e n t a l  d i s a g re em en t  a m o n g  
the  J u s t ic e s :  m os t  o f  the  d e c i s io n s  s in c e  
Mapii in  11)61 h a v e  been  d e c id e d  b y  o n l y  
o n e  o r  tw o  v o t e s . 1 U s u a l l y  the  p e o p l e ’ s r e p ­
re s e n ta t i v e s  d e c id e  issues  o f  p u b l i c  p o l i c y ,  
e s p e c i a l l y  w h e n  th o s e  d e c i s i o n s  r e q u i r e  a 
b a l a n c i n g  o f  s o c ia l  v a lu e s  a n d  the  ju s t ic e s  so  
s h a r p l y  d i s a g r e e ,  bu t th e  c h o i c e  o f  the  e x c lu ­
s i o n a r y  r u le  as th e  o n l y  r em e d y  f o r  F o u r t h  
A m e n d m e n t  v i o l a t i o n s  has shu t ou t a l l  c o n ­
s id e r a t i o n  o f  a l t e r n a t i v e s ,  no t  o n l y  b y  the 
f e d e r a l  g o v e r n m e n t  but a l s o  b y  the  5 0  
s ta le s . -

T h o u g h  s c h o la r s  h a v e  b e en  s h e d d in g
Some nl (lie iilfiis 11i.o the iinllmr cspiesses here were 
part ot ui) outlier article lie wrote for I h r W ell Street 
/aimin 'enti tled "Why Suppress Valid Kvidelicet'" (< >i • 
toiler 7, 1077),

1. \l>nm  IS Ohio, sr>7 L'.S. ( i l l  (HMD.
2. See "Time lor a reappraisal” on pane 2-1 of this 

issue.



lore ami more light on this problem.1' lew 
people have considered the enormous social 
cost ol the exchtsionarv rule, and fewer still

•1. ( 'liii-l Justin- Itmgel s elassit i ti>ij11< ii( ilisw'iitinn 
npinieii in I iisin- \ .  Sis I iikiinuii Keileral N.imilies 
Aginls. 1(1.1 t .S. INS. I l l  11971 >; Ki\i in \ .  ( liisu iilil. 
Si Aitcu \m> si i / i  ia;: \ |)u.i:\i\i\ ok i ui: m  phi.mi- 
(a  HU I (1975); (air I Mi Taiwan, lliileiiiaking anil llie 
I'nl ire. 7(1 Mil il. I.. Ill v. 059 (1972): C. Marius. 
I'oi.ii i: I’ow r.u sMi Imps im m. Kmaaiosi: Tin: 
(,)rt:si ion Hsi.svii:. I’siu II.‘Ini: Knci.i sm\mix 
Ill 'll:.  Cliir an: A iiliin 1902; I ).illm 11. < )aks. Si mill uu; 
the '.xeliiMiimiiii liule i. . ... a:ell mill Seizure..17 L'. < .'ill.
I., lo v. 005 (1970).

I/mi, Allinl M. and Julia (.'ailsuu Itnst'iililall. .1 Legal 
lien\e ii/ (iarils. 11 Md'iai’s. Inis 1977; Sloven 11. 
SiIdi ' inaiT. KxM.CMU.win In |c s ik : i . :  I'm: I'lioit- 
i.isi ok Ii.u.o.vi.i .i <>iii.\im:d Ksioim i (1977). 
Janies Is. Spintln, l lie Seareli anti Seiztne Problem-!'wo 
l/i/ueiie/ii'i. llie (annul inn I'nrl liemeibi ami lln I'.S. 
LxeliiMoiiani liule. 1 J. i'oi.ici: Si i, .\ \n . :>o (1971);
I ..im Helium < niuimissinn nl (l.uiada. Ill .coin o n  ls\ i- 
ni'.M'l. (1975), and llie editorial pages nl IT11 W il l .  
S l lll.i: I |o l  | | \ i . i . .  Juts 12. 1971 and Oelnhei 7. 1977; 
Tin: W ssiiino'ion S r \n, Juts 7. 1975; and 'I'm: I to r s .  
ion I 'os l ,  Nnsemliei 15. 1977.

have thought about possible alternatives to 
the rule. 1 propose to do both those tilings iu 
this article.

T h e  r u le 's  m y s t iq u e
What is the exclusin airy rule? it is a judge- 
made rule ol eviileuee, originated iu 1914 by 
the Supreme (limit in Weeks v. I'n iled  
Stales,A which bars "the use ot evidence 
secured through an illegal search and sei­
zure.”'’’ It is not a rule required by the 
Constitution. No Supreme Court has over 
held that il was. As Justice black once said.

[Tllic I’omlli \memlmeut '.Iocs not itsell contain

I. 2 )2 l .S. kV> (|?)14). I*‘nr «. I.uit\ nl .tnal\>is. I 
prrliT t«> niiij| linvil \.  I'mlt tl S(;tti’s. | If? I'.S. (ilf) 
(IS.1 <), which Ii.mI its mii‘.jim mi N(.tfu(Mi\ iMinpiilsMfv 
si*lf-im itiiliii:ilI«ni% a \ itil.ili«>ii nl the I* itlh \i ;. •huntl, 
and in wliirli llu'if w as im .»• luai M an h and 
ji«»\cinnichl aumls UivA% i> a » I«nii mniu Ii a 
\ ini.il mu nl (In* r*o«ii ih \ im n l im t i l .  with a 
t*\cln>tnii nl 11ii* evidence as a result.
r>. Wnll \. ( !mImi adn, )dS I..S. 2"). 2S I 15) I1)).

hv
me 
! nl

D o  o t h e r  c o u n t r i e s  e x c l u d e  i l l e g a l l y - s e i z e d  e v i d e n c e ?

To my mind, one prool ol tlu; irrationality of 
the exclusionary rule is that no other civi­
lized nation iu the world lias adopted it. If 
there were merit in any ol the grounds 
advanced in support ol II.v rule, at least one 
other country somewhere .vnuld have emu­
lated our (>5-\car-old example. All have 
shunned it.
As Chiel Justice Burger pointed out: 

“This evidentiary rule is unique to Ameri­
can jurisprudence. Although the English 
and Canadian legal systems are highly re­
garded, neither has adopted our rule.’’1 As 
Justice Frankfurter found 30 years ago: “Of 
10 jurisdictions within the United Kingdom 
and the British Commonwealth of Nations 
which passed on the ques'iion, none has held 
evidence obtained by an illegal search and 
seizure as inadmissible."*

1. Ilivens v. Siv Utikiumu Federal Nitre. 
■10.) I ’.S. .il 115.

2. Wiilt v. Culiiriiilo, T1S U.S. nl 150.

'tin Agents

The leading case in the British C o m m o n­
wealth is Knnm u iv . The \Jnccn, which arose 
front Kenya." In appealing li e math si t- 
tenee, it was argued that the search, which 
uncovered a knife and ammunition, was 
illegal. In dismissing the appeal, the Privy 
Council held, in the words of Lord God­
dard, C.J., that

!n their Lordships' opinion, the test to be 
applied in considering whether the evidence is 
admissible is whether il is relevant to the matters 
iu issue. II it is, it is admissible and the court is 
not concerned with how the eviileuee was ob­
tained.1

A century earlier an English judge pul il 
more laconically, "It matters not bow you 
get it; il you steal it, it will still be admissi­
ble iu evidence.”*

.'1, Kurunm v. The Queen, 110551 A;C. 107. 1 All K.ll. 
23(1.

•I. hi. at 239.
5. Crumpton, J., in It. I.eatliain | IWil I 8 Cos C,C, -IDS 

al 501.

210 Juilkiilure/Viiliinii! 02, X  umber 5 /S  a re in her, 10~S
, ■ I■ s' N,./ V 'y\ • •- . . |
Jr.



.m \ pruv i ' i n n  cxpre* Iv prci h id in g  llu- use  ui 
Mli il ev id e n c e  .illli I .III cvtiellli 'lv li inthlllll 11 Kit 
• m  11 .1 pi«i\ is imi c o u ld  pr< ipet !v In- in lc rrc il  I n u n  
im tlii ii"  iii'ii',• tli.in tin' b a s k  c o m m a n d  aca ins t  
liliir.isiiiialdt- searches a n d  seizures."

The greatest obst.u le to replacing the cx- 
( hiM(itiin\ rule with a rational process, 
which will hoth protect the cit izenVv by 
i outrilIiug the police and avoid rewarding 
the ciin inal. is the powerful, unthinking 
emotional attachment to the rule. The mys­
tique and misunderstanding ol the rule 
causes imt oulv many ordinary citizens lint 
also jmh.'es and lawyers to ieel (not think) 
that the c\i lusionarv ri le was enshrined in 
the Constitution In the Founding Fathers, 
and that to abolish it would do violence to 
the whole sacred Hill ot Bights." Tlirv ap-

(), \K«|>|i \ .  ihT l .S. (>43« f i f > t i
I l  • Ml* I I I  l i n t !  • • p i l l i o n  '

T, ' \iiM»nt! '•••mr • *! il- tlrlrntle i’s  linwrxri. llu* «v\-
» 111V11 • 11.11 v ml. .|v>ii|iii's | I t  s|.i|ii> o| (l< .'Jiilii, til rniisti* 
inlititi.il IioIn \niiI, Mi iimh Ii mi lli.il lluw Minifliiui*- talk

The text on evidence most universally 
used throughout the British Commonwealth 
recognizes that evidence from confessions 
will he excluded, hut other evidence will he 
allowed.

Il may therefore he concluded that, aider Ku­
rdish law. illeg.illv obtained evidence is admissi­
ble, provided it does not involve n reference to an 
inadmissible confession of guilt, and subject to 
the o' .'rail c.vclusionarv discretion enjoyed by the 
jndt'e al a criminal trial."

The rule in other counlrier— in England, 
Canada, Cermany and Israel, for example—  
is that material evidence, if il is probalise 
and authentie, comes in without regard to 
whether it was obtained legally or illegally. 
T w o  examples often cited in Anglo- 
Americau legal writings are illustrative.
Cerman law does not exclude illegally 

obtained evidence, except il in the judge's 
opinion il has been olilaiued by a serious 
violation ol fundamental rights. The nature 
of the illegality which is alleged to have

li. (Ihiss on Hsiili'iicf (,id lid., 10(57), p. 2G7. See 
dismssimi gcuenillv pp. 2(50-270. " . . . |T |lie  liurrlisli 
.iiillinrilics mi die uiiaussiliilUy cf eviilem rum  rod in 
i" i i ' i  iliiunti' id an illegal search nr ctli. r unlawful
 ........ . mil I m nil y in tin nr nl its iccc|.(iou alt hour'll
there arc mil many nl tlicm." III. at 2G6.

pear tolallv unaware that tin* rule .was not 
employed in I’.S. courts during the first 125 
years ol the Fourth Amendment, that it was 
devised by the judiciarv in the assumed 
absence oi any other method of controlling 
the police, and that no other counlrv in the 
ei\ ilized world has adopted such a rule. (Sec 
"Do other countries exclude illegally seized 
e\ idence?" Iiciow.)

Hcalislii ally, the exclusionary rule can 
probably never be abolished until hoth llie 
public and the Supreme (.'null are satisfied 
that (here is available in our legal system a 
reasonably workable alternative. I'nlortu- 
nately, the converse may also be true— we

as d (lii'ic were tin dr< cut allt'inalivc. Yol (lie .men lit 
alternative. s .nnliuiud liy ninsl slate iniaii i.d miles 
■ mill 1 fKil; was (lie i iiininnn law pr.n lit c. -lilt in Inn .• 
in I.upland and innst nlliei linu’lisli s | n.i h 111” jn iisd ic  
linns, t'lidci i innninn law il m i .  nnl ilr .initl llie dulx nl 
llie i i  nil I In I. ml, lulu die pi in i uai a e nl ex nli in e —t .ills 
In "eii; li  its relevanee am! ai i iii.k \ T i l l  W \s | | |M .-
I. i \  Si vii. rdilniial, p. Hi. Ini' 7, i07.5.

been committed is thus evaluated.7 Israeli 
law caden as the e.xelnsionarv rule as use­
less and unjustified. As a more workable 
alternative, if an illegal search occurs, the 
court can charge the responsible individual, 
convict him immediately, or send him lo 
another judge for trial, in a proceeding 
roughly comparable to our contempt ac­
tions.H
Although the law as declared by the Su­

preme Court ol Canada is binding on all 
courts in Canada, decisions nl the English 
Mouse ol Lords will ordinarily be followed 
by the Supreme Court of Canada, anil hence 
llie British rule iu Knninui represents the 
Canadian law. The rule of K iin in ia was 
reaffirmed by the Canadian .'Ttprome Court 
in l l c f i i n a  v,
The Comt made it clear. . . that ic trial judg­

e’s discretion does not extend to excluding evi­
dence obtained by inihiir means where the proba­
tive value of such evidence is unimpeachable; 
a n d  that exclusion ol evidence because unlaiiiy

7. Clemens, Tin' l\xt:lu\ionur{i Ihilf I ’lith'r iHiciun 
Late: (leriiitniti(IfWil) 52 J. ( ’him. I.. (,’. fv I1. S. 277.

ft. Culm, The Kxrluslnniirii liuh ( 'mler I'ureipi Law: 
Israel (ItXil) Ii2 J. Ciuvi. I.. (.’. fc I*. S. 2S2. 

f). II (J.H.N.S. 255,218(107(1).
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will never have* an> alternative in operation 
until the rule is abolished. So long as we 
keep the rule, the police are not going to 
investigate ami discipline their own men, 
and thus sabotage prosecutions by inv alidat­
ing the admissibility oi vital evidence.

H o w  the  r u le  w o r k s
I hc impact of the exclusionary rule may not 
he immediately apparent irom the simple 
phrase of the WWf/deeision that it bars "the 
use of evidence seized through an illegal 
search and seizure.’ it may help to consider 
three examples to see how the exclusionary 
tide neeiilesslv frustrates police and prose­
cutors trying to do a very difficult job on the 
streets ot our cities.

In V S . v. Mantm imenjA two police ol- 
liccrs on auto patrol in a residential neigh-

s. v.l !•' 2iC sT'i iD.C. Cir. 1077)

horhood at 6 p.m. on a winter day saw 
Montgomery driving his ear in a way that 
suggested he was ’’sizing up" the area. 
When they stopped and identified him, thex 
learned hy radio that an arrest warrant was 
outstanding against him. Before taking him 
into custody, the officers searched him lor 
weapons and found a .38 caliber Indict in 
bis pants pocket, a magnum revolver loaded 
witii six rounds and an unregistered, 
sawed-off shotgun with shells in the cur.
A trial court convicted him ol illegal pos­

session oi firearms, but the Court oi Appeals 
(2-1) reversed, holding that no probable 
cause e.xisteil lor stopping Montgomery oi 
tin* first place, and that all evident' discov­
ered thereafter was the product of an illegal 
search and seizure. Applying the exclusion­
ary rule, the court suppressed as evidence 
the rev«ilver and the sawed-olf shotgun.

obtained has nothing to do with securing a far 
trial for the accused."1

The proposed Evidence Code of the Law 
Bel irm Commission ol Canada contains a 
proposed section "Exclusion Because ol 
Manner Evidence Obtained," which pro- 
v ides:

15. (1) Evidence shall lie excluded il it was 
obtained under sncli circumstances dial its use in 
lln* proceedings would tend lo bring the udminis- 
11 ot ii <n ol justice into disrepute. 02) In determing 
whether evidence should he excluded under this 
section, all the circumstances surrounding the 
proceedings and llie manner in which the evi­
dence was obtained shall he considered,... 11

There lollows an enumeration of the factors 
lor the court. II adopted, this would in part, 
hut in part only, change the rule of IU,, ':i(iv. 
U Kiii toward what some consider the older 
English < oniinoii law rule.
But the proposed Canadian change would 

lie hv no means an adoption of the U.S. 
exclusionary rule. The commentary on the 
proposed rule states flatly:

III. I.imes .Spintin, Tin' Search ami Seizure 
I'lulileiii— In ,i .t/i/i/nrii'/a'.v, The Cuiitnlian Tart llenie- 
ilu ami ihe I ..s. l'\i lii\iui)iiri/ liule, I J. I'oi ICC S u .  .X 
\  I tll«)7.U

II. I ,,!« Iti limn ( ’iiiniiiissiim uf Camilla, Hi'l'oin OX 
liv iiikxci: 22 IU75).

2IX huh, a hire ) illume 6.2. X mu her 5/Xo cvm her, 197ft

Section 15: Buies of Evidence arc unlikely in 
prove very effective in controlling police 
behavior.. .. The extent of llie section is not to 
Incorporate an absolute e.xelnsionarv r;;!;: in!:? 
Canadian ev idence law. but to ,pve judges the 
light iu exceptional cases to exclude evidence 
uufairlv obtained, and thus restore what manv 
believe to he the English common law discretion­
ary rule. .,. ia

The general rule of Section 15 governs 
statements as well as material evidence. The 
following section of the proposed code ex­
cludes statements obtained ■ a manner 
which renders them unreliable. A’here cir­
cumstances render a statement unreliable, 
but do not meet the strict standard of bring­
ing ‘llu* administration of justice in disre­
pute,' rea l evidence found as a result ol this 
statement is not tainted,’ and may not be 
suppressed at trial.

Proposed Section IB would be a codifica­
tion of present Canadian law and is directly 
contrary to the decision of (be United States 
Supreme Court iu B rcw crv . Williams,™ just 
as Section 15 as well as present Canadian 
law is directly contrary to Conl'ulxc v. New 
H am pshire.^ M. It. VK

12. hi. nl 61-03.
13. lot) U.S. 3X7 (1977), 
I I. -103 U.S. 4-13(1971).



‘O ur  way of suppor t ing  
llie Const i tu t ion  is not 

to str ike at the po l icem an 
who breaks it b u t  

to let off som ebody  else 
who b roke som e th ing  e lse .’

John Ii . Wigmore

which made it impossible to convict Mont­
gomery or to retry the case.

M ontgom ery is an example of typical rou­
tine police work, which many citizens 
would think ol as needed reasonable effort 
to prevent crime/' Hut now look at i'.S . v. 
W illie  H u h i n s n n a similar case with a 
different result. A policeman stopped Robin­
son lor a minor traffic violation and discov­
ered that license bureau records indicated 
his license was probably a forgery. Four 
dav s later, the same officer spotted Robinson 
about 2 a.m. and arrested him for driving 
with a forged credential.
Since police regulations required him to 

take Robinson into custody, the officer 
began a pat down oi frisk for dangerous 
weapons. Close inspection of the cigarette 
package in the outer pocket of the man’s 
jacket revealed heroin. Robinson was con­
victed ol heroin possession but the Court of 
Appeals held 5-1 that, in light of the exclu­
sionary rule, the search of Robinson was 
illegal and the heroin evidence must be 
suppressed. The Supreme Court reversed, 
holding that probable cause existed lor the 
search, the evidence was legally obtained,

‘I. (.'uni pare former Solicitor (Jcneral ('.Oswald's 
piin< 11tli- oo scckiic/ certiorari: "If the police t.llicer 
.u led dci cntlv , and if lie did u li.it you would expect a 
Stood card  ill conscientious police officer to da  under the 
• in must,on es, then lie should lie supported." CJris-
wuld, so/rnr ii. .1. at 57-5S.

lo. I l l  l .S. 21,S (1973), rnrr.uiw 171 F.2d 10K2 
<l‘)72i. >' I’cnmmcuts by (uiswold, Mi/ira n. 3, at 6-1-07.

and it could be offered in evidence. The 
High Court reinstated the original convic­
tion.
This is one search and seizure case which 

turned out, in m y  view, correctly. But it took 
a U.S. District Court suppression hearing, a 
2-1 panel decision in the Court of Appeals, a 
5-4 decision in the court cn banc, and a 6-3 
decision of the Supreme Court to confirm 
the validity of the on-the-spot judgment of a 
lone police officer exercised at 2 a.m. on a 
Washington Street— five years and eight 
months earlier.
In Coo lidge v. New Hampshire,11 a 14- 

year old girl was found with her throat slit 
and a bullet in her head eight days after she 
had disappeared. Police contacted the wife 
of a suspect whose car was like one seen 
near the crime, and she gave them her hus­
band’s guns. Tests proved that one of the 
weapons had fired the fatal bullet.
Invoking his statutory authority, the attor­

ney general of the state issued a warrant for 
the arrest of the suspect and the seizure of 
his car, Coolidge was captured and convict­
ed. But the Supreme Court reversed the 
conviction on the grounds that the warrant 
was defective, the search of the auto unrea- 
•onable and vacuum sweepings from the 
auto (which matched the victim’s clothing) 
were inadmissible. Why? Because the attor­
ney general who issued the warrant had 
personally assumed direction of the investi­
gation and tints was not a “neutral and 
detached magistrate.”

Observe that here the conviction was re­
versed because of a defect in the warrant, 
not because of any blunder. Errors of law 
by either the attorney preparing the affidavit 
and application for the warrant or llu* mag­
istrate in issuing the warrant frequently 
invalidate the entire search that the police 
officers make, relying in good faith on the

11. 103 U.S. 113 ( 1071). Comi»irt' ('ooliilua witli llic 
mart* recent Brewer v. Williams, <|30 U.S. 3S7 (1077), 
xvliicli was an exclusionary rule ease under the Sixth 
Amendment unlit to counsel. The Supreme C'oinl held 
5-1 that the prisoner’s Sixth Amendment riuhl to coun­
sel was violated, the confession was thus illegally 
obtained, the evidence of location of the murdered 
Kiri's hotly was thus tainted because it was derived from 
the illegal confession, and the exclusionary rule would 
exclude the evidence the prisoner’s statements and 
the location ol llie b <dy.

21 9



warrant: those errors cause the suppression 
oi the evidence and the reversal oi the con­
viction. H o w  does the exclusionary rule im- 
prove police conduct in such eases?

T h e  C o u r t ’s  r a t io n a le
Deterrence: During the rule's development, 
the Supreme Court has offered three main 
reasons for the rule. The principal anil al­
most sole theory today is that excluding the 
evidence will punish the police officers w ho 
made the illegal search and seizure or other­
wise v iolated the constitutional rights of the 
defendant, and thus deter policemen from 
committing the same violation again.1* The 
Haw in this theory is that there is absolutely 
no empirical data that excluding evidence 
against a defendant has anything to do with 
either punishing police officers or thereby 
deterring them from future v iolations.
Chiel Justice Burger has flatly asserted 

“. . . there is no empirical evidence to sup­
port the claim that the rule actually deters 
illegal conduct of law enforcement 
officials,”1'1 and the Supreme Court has 
never sought lo adduce such empirical evi­
dence in support ot the rule. Probably such a 
connection can never be proved, for as a 
matter ol logical analysis "the exclusionary 
rule is well tailored to deter the prosecutor 
from illegal conduct. But the prosecutor is 
not the •guilts party in an illegal arrest or 
search and seizure, and he rarely has any 
measure ol control over the police who are 
responsible.”11

Privacy: From Weeks (1911) lo M app  
11961) the rule was also justified a s  protect­
ing the privacy ol (lie individual against 
illegal searches and seizures as guaranteed

12. "JT|lic Mile's pit ne purpose is in deter Inline 
iiitl.iw till puli, e i • tii<lii. l.” |n .lit e Piiivcll in I ’niled
Sl.ilts \ .  ( aiandtii, li t I !s. 33S. 317 i 107-1); "Us 
purpose is In deter—In compel respect * it llie cntislihi- 
linn.il gu.nano in llie mils elfeclivclv nailable wav— 
In leinnving llie uneiilive In disregard il," lusliie 
Stevv.nl ill Klkilis v. l ulled Sillies, 3(i l I ’.S. 205, 217 
11050); ". . , all nl llie eases since IIin// reipiinug llie 
evcliisinn nl illegal evidence have liceli based nil llie 
lieiessilv I n an elle ti i ie  delerrenl In illegal polite 
aclinii." luslice ( .’lark in Linklellei \ . Walker, 3,SI I ’.S. 
(ilS. (i.ili-37 i i<m.-)).

i i. I Inel Ins lne Itmgei. dissenting iu lilveus, 103 
f .S ,  al I Hi.

I I. tt.iks. Mi/irn n. 3. al 72<i.

by the Fourth Amendment.1'’ The Supreme 
Court later downgraded the protection of 
privacy rationale,111 perhaps because of the 
obvious delect that the rule purports to do 
nothing to recompense innocent victims of 
Fourth Amendment violations, and the 
gnawing doubt as to just vvhat right of priva­
cy guilty individuals have in illegal fue- 
arms, contraband narcotics and policy bet­
ting slips— the frequent objects ol search 
and seizure.17
Judicial integrity: A third theme ol the 

Supreme Court’s justifying rationale, now 
somewhat muted, is that the use of illegally 
obtained evidence brings the court system 
into disrepute. In M app Justice Clark re­
ferred to “that judicial integrity so necessary 
in the true administration of justice.’’1*1 
which was reminiscent ol Justice Braudeis 
dissenting iu lin n lca ii v. M cD ow e ll," 
. . . respect for law will not be adv anced by 
resort, in its enforcement, to means which 
shock the common man’s sense ol det.cm v 
and fair play.”11'

T h e  i m p a c t  of th e  ro le
It is undeniable that, as a result ol the rule, 
the most valid, conclusive, and irrefutable 
factual evidence is excluded from the 
knowledge ot the jury >r consideration by

15. "Sinn- lliv Ion ith \i leinliiirnl'x right ui pri* aev 
bus been declared eliloieeahle against llie -.tales 
through tile due prneevs clause nl tlie I nniteeeili, it is 
euhiteeahle against llie.n liv ll.e .e s.nietiini nl exelu- 
sjnn .is is ilseil :n!:lilist the leiie!.;! goveinineel." Insliee 
C.'I.nk in Mapp, 357 f .S .  .it 555.

Hi " l lie purpose nl the rxelusinlian mle is nnt In 
redress llie injury in llie piiv.ua nl llie search victim: 
‘llie rnp.'inci! priv.ua nl I? v ii Inn's Imnies am! elleets 
c.iiniul lie teslnreil. It. paralinn enines Inn late.' 
Linkleller v. Walker, 3,SI I'.S. (ilS. 537 (11)551." Jnslii e 
I'nvvell in fn i t f i l  Stales v. (ailuutlru, II I I .S. 33S, 317 
(1071). Nn nne suggests. nl enurso, ili.it llie I'nnilb 
Vinenilineiil purpose nl prnlei ling priv.it v is tlsell 

ilnvvngi.nleil. llie ilovv IitrraiIiui* is nl llie evt Insinnaiv 
I llie as a met lint I nl prnleetint! tllill piiv.ua.

17. Seblesiniiei, vii/imn. 3. al 17-50.
IS. Mapp. 357 I ’.S. al 550.
HI. 255 f .S .  155, 177 (1021). Cl. Olmslcad v. t idled 

Stales. 277 f .S ,  13,S, I,S3 (I02S). Illnltncs. |„  dissent­
ing) ("Il'Jni ins pail I I Iii ills il a less evil llial sonic 
i i i in 11ials slinuld eseape (ban llial the government 
si mu Id pl.iv an ignoble park” ) Since Jnslii c I Inlincs, an 
ai bn ■ i el nl I lie enininiin law , also said, "The tile nl llic 
ennininn law lias nnl been logic, but experience." I liave 
al vv avs wished lie innlil review America's evperieme 
w 11b llic excliisinnarv mle since I02S. ami ti ll ns Ins 
upil.ilcil npininn.

220 linliinliire, Wilinnc 52, \ i i i i i I h t  5 Xntitiilirr, I UTS



T i m e  f o r  a  r e a p p r a i s a l

Citizens irom many different quarters 
have recently begun to question anew 
the wisdom of the exclusionary rule.
“Surely a rule of such profound so­

cial dimensions .should spring from 
something closer to social consensus 
than to judicial or legal dialectic,” 
wrote Albert M. and Julia Carlson 
Hosenblalt in “A Legal House ol 
Cards.” Harper's (July 1977). “Il is 
mistakenly assumed that these results 
arc somehow mandated by the Consti­
tution. The Fourth Amendment con­
demns unreasonable searches, but it 
does not decree that insult be added to 
injury, that the public be affronted first 
by I be crime and then by the release of 
(be acknow ledged malefactor. Lacking 
an efficient legislative scheme by 
which citizens could be guaranteed 
llicir Fourth Amendment rights, the 
Supreme Court chose the exclusionary 
rule.”
Only 10 seat's after Mapp, Mr, Jus­

tice I larlau called for a thorough-going 
reappraisal >.! the rule iu a concurring 
opinion in C oo l idge v. New Ham p­
shire. 103 f.S. -1-13, -190-91 (1971). 
"Firm the several opinions llial have 
h e m  filed in this ease, il is apparent 
that the law ul search and seizure is 
due lor an overhauling. ... 1 would 
beg n ibis process ol reevalualion bv 
overruling \! t ip p v . Ohio, 367 U.S. 613

(1961), and A'crv. C a lifo rn ia , 37-1 U.S. 
23 (1963). . . . In combination M app 
and AVrhave been primarily responsi­
ble for bringing about serious distor­
tions and incongruities in this field ol 
constitutional law. . . . The states have 
been put in a federal mold with respect 
to this aspect of criminal law enforce­
ment, thus depriving the country of the 
opportunity to observe the effects oi 
different procedures in similar settings. 
(Oaks suggested) that the assumed ’de­
terrent value’ ot the exclusionary rule 
has never been adequately demonstrat­
ed or disproved, and point(ed) out that 
because of M app all comparative sta­
tistics are 10 years old and no new ones 
can be obtained.”
Justice Harlan’s disillusionment 10 

years after M app was reflected in the 
W all Street Journa l. On June 21, 1961, 
at the close ol the Supreme Court term, 
the Journa l ran a lead editorial, “The 
Right to ho Secure," generally praising 
the M app decision. Ten years later, on 
July 12, 1971, at the close the Su­
preme Court term, the Jou rna l ran a 
lead editorial. "An Alternative Need­
ed,” calling lor a reexamination ol the 
ride and endorsing Chief Justice burg­
er’s dissents in Bivens v . Six Unknown 
Federa l Narcotics .[penis, 103 U.S. 
368,-111 (1971), and Cootidpe v. New 
Hampshire, supra, at 102. .\l. Ii. IF.

the judge. As Justice Cardozo predicted in 
1926, iu describing the complete irrationali­
ty h| (be exclusionary rule:

The criminal is tu go tree because die eouslable
lias blundered \ room is searched against
tin law, and the body ol a murdered man is 
iouml. . . . The privacy ol (lie home lias been 
iultinged, and the murderer goes live.-"

2(1. People v , U e lu H \  212 N.Y. 13. 21. 23-21. 1511 
N I .. 5h5. 5S7-5.NS i |!J2lil.

Fifty years later Justice Rowell wrote for 
the Court:

The costs of auplying llie exclusionary re.1c 
even at trial ar.d on direct review are well 
known: . . . the physical evidence sought >o he 
excluded is ty pically reliable and ollen llie most 
probative evidence bearing on (lie guilt or inno­
cence nl the defendant \pplicalion ol the
role thus deflects the tmthfiiuhug process and 
often frees the guilty. The disp.irilv iu particular 
eases between the error committed bv the police



officer and the w indtell aiforded the guilty delen- 
liant by application ol the rule is contrary to the 
idea ol proportionality that is essential to the 
i oil- ept ol justice.-'

I submit that justice is, or should be, a 
truth-seeking process. The cour; Iras a duty 
to the accused to see that he receives a fair 
trial: the court also has a duty to society to 
see that all the trull) is brought out; only il 
a'l the truth is brought out can there be a fair 
trial.-- The exclusionary rule results in a 
complete distortion of the truth. Undeniable 
facts, of the greatest importance, are forever 
barred— facts such as Robinson's heroin, 
Montgomery’s sawed-off slmtgon and pistol, 
the bullet fired Irom Coolidge’s gun and the 
sweepings from his ear which contained 
items from the dead girl’s clothes.

II justice is a truth-seeking process, it is all 
important that there is never am/ i/nex/ion n f 
re liab ility in exclusionary rule cases involv­
ing material evidence, as the three examples 
illustrate. W e  rightly exclude evidence 
whenever its reliability is questionable— a 
coerced or induced confession,®1 for exam­
ple, i>r a faulty line-up for identification of 
the suspect.'-1 W o  exclude il because il is 
inherently unreliable, not because ol the 
illegality ol obtaining il.®' An illegal search

2! Sir,lie V. I’.,urll. 123 t'.s. 155, ISO Oil (1075) 
(ItMlllll ill's , >M 111 |t il).

22. "In .i I n c  wK'it'ly, the guv eminent mves it *> i iti- 
/ l ie , lieeduili I mill eiime ,e, well ,is beeiliilil limn 
Oi i\ i *i  it uu 'i it,il i nl i i i  sitin, t <, >sel 11 • I.il I, vnpril n. 3.

2 i, \ l n  intl.i \ \i i/mi.i, .US I I S. 135 (1055).
21 f.s V. \\ .ii If. iss U.S. 21,S (1057). (illhcrl v.

< .ilil.mil,i 5SS I S. 25 1(1057).
25 One ty pe > .we in vv hit'll the evltlenee in smne 11 tei I ii tv I ,i lit ex ill.n he teli.ihle, I nit when llie e.w In- 

-l,ni.in mle tiinv be jnstlticil, is lli.il eveinplilieil hy 
Km Iiiii v < '.ililiimi,i, 312 f  .S. 155 (1052), in u liieli llie 
pnlii e ini .istircx empluy ril were saul In shock the mu- 
w lem e, On the i.u I -, graphically ilevertheil hy Justice
I i .i■ ik111111■ >. iippliinlfiin nl the •vchtxinnaiv rule was 
ipprin eil mi the Imm, nl these i-.st I inti 111 ii.n y ( in l in e  
it.'in es.

U liile In* del nul ili.iu dieanalogy, Jnsliee Flanking- 
• I w Iii• u m ie  till/), w hit Ii refused )n apply the ext III- 
sun an  mle In llie slates; dissented in /.’/Ann, wit it 11 
a!milislied llu* Silver I’latlei dintiini*. and (iillied in the 
dissent in Mill'll, which reversed Wolf) pinhal'!t ap- 
pinvctl tin tun on vvhat is said 5> lie the older iaiglixh 
i ition.de gii mi* fiidges llie i ighl in exceptional i axes to 
i W'linlc evidence winch would tend to lirint! the adinin- 
Istr.illon ot liisliee into disrepute. I li.tt discretion still 
exists iii Knulisli law. Knniina v. The <,)i;een. | I055 |
\ * 107. I V11 i: It. 231). lint II is rarely even ised anil

II ui i mill in linli exceptional eases.

in no way reduces the reliability of the 
evidence.
There have been several empirical studies 

on the effects of llic exclusionary rule in fiv e 
major American cities— Boston, Chicago, 
Cincinnati, New York and Washington,
D.C.— during the period from 1950 lo 1971. 
These have been recently collected ant1 
analyzed, along with other aspects of the 
exclusionary rule and its alternatives, by 
Professor Steven Scldc.singer in bis book, 
Exclusionary In just ice: The Problem o f  I l le ­
g a lly  Obtained Evidence?0
Three of those studies concluded that the 

exclusionary rule was a total failure in ils 
primary task of deterring illegal police activ­
ity and that it also produced other highlv 
undesirable side effects. The fourth study , 
which said the first three were ton harsh iu 
concluding that the rule was totally ineffec­
tive. still saitl: "Nonetheless, the inconclu- 
siv eness ol our findings is real enough; they 
do not nail down an argument llial llie 
exelusionarv rule has accnmpi bed ils 
task."-7
Schlesiugcr and others regard the study by 

1 Jallilt Oakes as perhaps the mn-t compre­
hensive ever undertaken, both in terms of 
data and the breadth i I analysis ol the rule’s 
effects. Oakes concluded:

As a device lor directly deterring illegal search­
es and seizures In the police, live exclusionary 
rule is a failure. . . . The harshest i ritii isin of the 
rule is that it is ineffective. It is the sole means ol 
enforcing the essential guarantees of freedom 
Irom imreasonahle arrests and searches and sei­
zures In law* enforcement officers, and it is a 
failure in that > ital tusk.JH

Spi nto made a comparative study ol both 
the An eriean exclusionary rule and the exi­
sting Oamidian but alternative, taking (.’hi- 
eago and Toronto as comparable metropoli­
tan areas, lie found that an

einpiileal study |ol narcotics ami weapons eases] 
indicates that, over a 20-vmr period in ( Imago, 
the proportion ol cases in which there were 
motions to suppress evidence allegedly obtained 
illegally increased siguilicantli. This is the nppn-

25. S Selilesitiger, in/iril n, I
27. (.’anon. /1 the l\xctii\t<mtnn liule in I'uilliiu 

Itenllli? Some .Yen Dulu ii ml u / ‘/cn teiiiinf n / ’o r i /n -  
/nn.s / nine/tt.v/eii,52 Kv. I.. J. 5X1, 725(1573-7*1).
25. O.ikcx, snjnn n. 3, .a 755

222 ./in/ien/nreA n/iiiiie 52, .Yiiin/ier.5 Xoveiiilier. lt)7S



silf resnll nl w hat would l>c expected il the rule 
had hcen efficacious in deterring police miscon­
duct.-”

Three studies conducted between 1950 
and 1971 show a substantial increase in 
motions lo suppress in both narcotics and 
gun offenses/10 The increase from 1950 to 
1971 can fairly be attributed to the impact of 

(1901) on search and seizure in the 
state courts.

C r i t i c i s m s  of th e  ru le
By this point, we should be able to see that 
the exclusionary rule actually produces 
main elfeets opposite from those that the 
Court intended to produce. No matter what 
rationale we consider, the rule in ils indis­
criminate workings docs far more harm than 
good and, in many respects, it actually pre- 
vcuts us Irom dealing with the real problems 
ol Fourth Amendment violations in the 
course of criminal investigations.

In the eves ol the Supreme Court, the first 
and primary rationale ol tin* exclusionary 
rule is deterrence. I submit that all available 
l a c ' s  and logic show that excluding the most 
t e l l a b l e  evidence does absolutely nothing to 
punish am! thus deter the official 
wrongdoer./11 but the inevitable and certain 
icsult is that the guilty criminal defendant 
goes tree.

The second— now rather distant sec­
ond— rationale in the eyes of the Court has 
been tin* protection ol privacy. I submit 
a policv ol excluding incriminating evi­
dence r an never protect an innocent victim 
ol an illegal search against w h o m  no incrim­
inating evidence is discovered. The only 
persi is protected bv the rule are the guilty 
against whom the most serious reliable evi­
dence should In oliered. It cannot be separ­
ately argued that t.ie innocent person is

20, S|muii*, siipro ii. 3, al 3(i, 37. 
til. S* till singer, s t i j i n i w .  .0 .r>()-5l.
II "WUli supreme irony, llmsc who poolc|iooh llie 

ilrti lien! elicit nl piioisliiiieiitoneiiiiiiii.il activity ate 
tin (it si In i s..)' i( as a tlev it e to emit police misconduct, 
liul il lln ol prison does not ileler lliii'vos, I low
IIIIIV pnln iscoiullli I In' slcillllleil lis such imper­
sonal pen. s as tin* judicial dismissal ol cases!' Itnlli 
Iailiiies have a point in cninimm: the sum lion is either 
absent oi Idioited tin the ease ol the police) or, in llic 
case nl criminals, delus.d, diminished, nr denied." 
Itoseiildall. M i f i r n  ii. 3.

protected in the fu tu re hy excluding evi­
dence against the criminal now. for this is 
only the deterrent argument all over again.
The third rationale found in the past opin­

ions of the Court is that the use of illegally 
obtained evidence brings our court system 
into disrepute. I submit that the exclusion of 
valid, probative, undeniably truthful evi­
dence undermines the reputation of and 
destroys the respect for the entire judicial 
system.
Ask any group of laymen if they can 

understand why a pistol found on a man 
when he is searched hy an officer should not 
be received in evidence when the man is 
charged with illegal possession of a weapon, 
or why a heroin package found under simi­
lar circumstances should not bo always re­
ceived in evidence when he is prosecuted 
lor a narcotics possession, and I believe you 
will receive a lecture that these are outra­
geous technicalities of the law which the 
American people should not tolerate/*4 If 
you put the same issue to a representative 
group of lawyers and judges, I predict v on 
would receive a strong preponderance of 
opinions supporting the lay view, although 
from those heavily imbued with a mystique 
of the exclusionary rule as of almost divine 
origin you would doubtless hear some 
support/111
The rationale of protecting judicial integ­

rity is also inconsistent w ith the behavior of 
the courts in other areas of the criminal law. 
For example, it is well settled that courts

32. "(liven llie decisions tliis Mile lends In produce 
nml llie uhvious not,’ I' holster public cuufidcmc tlint 
courts iln ilispi'ii' >■ jo '..n't', il Is sin reels iiiiicasonablc to
.isk lli.it il lie reexamined." Tin-: W.vi.i. S nu:i;i Jouit*
n.vi., Kililorinl, p. 8. July 12. 1071.

". . . from llie point ol view nl laymen unversed iu
ii'liiii'iiiriils ui constitutional theory, |tlie Aiiierfe.in 
exclusion.in nilc] is suiiietiuies ail mil race in cntmmni 
sense. It olten results in llie freeingo* suiiieimeconvict­
ed of a vicious cumin.il acl lur wlia' strikes llie crime- 
cunscloiis pulilic as finicking nr trivial reasuns." Till-: 
W vslllNO ION S I ,vll. editoriai. p. A Id, Julv 7, 107.".

"Tlinmgh a bizarre Sense nl .irlucving jnsliee, we 
have come In tree llie criminal and li.uass llic itiiun cut. 
an ahsiirdils Ili.it Mould libels lie seilsilllv mdclcd ill a 
mine piimilise society." Till: l l n c x i o s  I’o s l ,  ediloii- 
.iI. p. 21s, Niuemlier Iti, 1077.

38. Dean Wigmnic Mas mil a lielievei in llie rule: 
" ( )ui Miiv nl supporting the eoiislitiilion is not to strike 
al the polu , ‘ ollieer who lireaks il hut In lei oil some- 
hods else who hroke something else," quilted iu 
Hiisenhlalt, sii/iro n. 3.



I

H o w  t h e  e x c l u s i o n a r y  m l e  

h a m p e r s  g u n  c o n t r o l

A striking I cal u re ol tlic motion to suppress 
for illfj'a! M’arcli and scizurt* is that it is a 
dolonsf xxcaptm pcculiai Ix suited to narcot­
ic, t£im. and gambling crimes, and onlx 
im idenlallv to other lelony charges. C o m­
plete data on three hranehes ol the circuit 
court in Chicago for three months in J OT 1 
confirms that these kinds ol cases are most 
like I x to eeneiate motions to suppress: 
Unicodes— NTS such motions; linns— 335; 
gambling— 255; and .ill other lelony 
olleiises— S-i.1
One ol the lu.'sl illustrations ol the social 

cost ol the exclusionary rule— and one that 
wasn't suggested until recently— is the rela­
tionship ol the rule lo effective nun eontiol 
in these L'niivd Stales. There are varying 
degrees ol gun control— complete Iran, reg­
istration. registration of some weapons, or 
no restrictions al all— on which 1 take no 
position. The common, fatal llaxx' in every 
scheme ol jinn control about which I have 
read is that it is doomed to lie totally iuelfee- 
lix e in preventii. i the habitual use ol weap­
ons in street crimes so long as the exclusion­
ary rule hampers the police in enforcing il.

lias it ever struck our national eonseious-

I. Si**vell It. Si hlcsiugci, K \Cl.es |0\ \UV l,\|CS IICK; 
I iii I’laiiu.cM o r  li.i.i.i-.xi.i.v Oirrxixia) I Nidi.m.i: 

.»l. IUTT.

ness that the United States is unique in txvo 
xvays— .uimn» the civilized nations, xve have 
the most extraordinary crime rate invoicing 
firearms and a rule which excludes the most 
convincing evidence available, a rule which 
exists in no other country in the civilized 
world? These txvo unique features of our 
daily lives— crimes with firearms and a 
rule barring the use ol perfectly valid 
evidence— are not unconnected.
No matter how rigid the gun control laxv. 

no matter how illegal the possession—  
whether sawed-off shotgun, automatic pis­
tol. or submachine gun— if the officer does 
not have xvlmt the American hue calls “prob­
able cause’’ to make a reasonable search 
under the Fourth Amendment, if he goes 
ahead and makes the search, finds and con­
fiscates the weapon, the evidence of that 
search and that weapon cannot be intru­
de *d as evidence at the trial.2 The result is, 
ol c ause, that the man cannot he convicted 
of carrying a weapon illegally. “The crimi­
nal is lo  go free because the constable lias 
blundered."
Since criminals know the difficulties of 

the police in making a valid search xvhich 
xx i 11 stand up under challenge at trial, a 
further result is apparent— the criminals in

'1. 1 iiiii not suggesting dial abolishing llu- mle will 
result in a wholesale ulimiiloiiiiienl ol any standard ot 
probable i anso lor a valid search. Neil at all. The 
.standard ot •uoh.ihle e-iuse requited is a totalis differ­
ent isMie, one llial i do not specifically addiess iu this 
.iiti< le. \\ halever the standard ol proiiahle cause, with 
an eifoellse, alternative method ol disciplining the 
police, they may well make lesser illettal searches anti 
yet prosecutors max In ing more prosecutions (and more 
successful prosecutions) for gun and narcotic v iolations 
than they tin today.

Why lesser illegal searches? A strict disciplinary 
mechanism for police who violate h’ouith Aim ndmeiit 
lights should curtail llie more flagrant violations. Why 
mote prosecutions? Itealislically, we must recognize 
that there xx iII always lie instances ol police in good 
lailh overstepping die line, making a search without 
prohnhlc cause. Without ihcc.xclusiouaiv rule, pioseeu- 
lors could introduce llie evidence Irom such searches 
mid convict more defendants,

One might argue lk miller an alternative mecha­
nism, gun control lass .could depend upon the illegal 
searches and seizures that we doth ipalc. lint that argu­
ment shouldn't present us limn abolishing the exclu­
sionary rule, sshieh itself pioiluees an extraordinary 
uumhci of illegal searches and seizures (some lor pure 
harassment purposes). Bather, that argument should 
encourage us to dralt hotter gun control lasss and lo 
improve police training so officers make only valid 
sealc hes and seizures,

2- I liiilimliirr/Wiliiinr (>2, .Xmnlivr o/Xovt’iiilwr, I'JTS



America do carry guns. Knowing that they 
will not be stopped on the street and 
searched unless they do something drasti­
cally suspicious— more suspicious than 
Montgomery or Robinson in the eases I 
described in the text— the criminal will carry 
a gun and laugh in the face of the officer who 
might wish to search him for it. So long as 
the criminal can avoid misbehavior which 
would give the officer the right to arrest him 
(as Willie Robinson did) the criminal can 
parade in the streets with a great bulge in his 
pocket or a submachine gun in a blanket 
under his arm.
Compare the results in other countries— in 

England neither the police nor the criminals 
carry guns. Why? The criminals know that 
the police have a right to search them on the 
slightest suspicion, and they know that if a 
weapon is found, they will he prosecuted.11 
Whenever a man is caught with a gun or 
narcotics in his possession in England or 
Canada, conviction is virtually automatic—  
there is no denying the fact of possession, 
there is no exclusion of the evidence, no 
matter how obtained.
The rule in other countries produces an­

other salutary result: there is no widespread 
searching by the police. It is not necessary, 
so long as the police have power to do it, 
with resulting automatic conviction— and 
the criminals know the police have such 
power.

Under our unique exclusionary rule, the 
American people have the worst of it hoth 
ways: (1) criminals do carry guns— and use 
them; (2) police know this, so they engage in 
far more searches and seizures, some of 
which are blatantly illegal. Thus, the Ameri­
can people are harassed more hy both crimi­
nals and police than iu other civilized 
countries.4 A/. 7f. U'.

Ol com sc, I (In not exclude other cmist-s (or lliis 
diHercm t.', such ns historical tradition, racial (actors, 
genp.iphv and environment, lint surely the factor I am 
discussing has a powerful clfeet in nggnivntiin> the 
problem.

•I. Spiotto. Tin' Scnrcli ami Seizure Problem—Tien 
Al'liraaelii's: The Canadian Tart Hemeili/ ami llie U.S. 
Exclusionary liule. I J. I’ul.ICi: SCI. ts An. :l(i. .57 
(197.5); Spiotto, Search ami Seizure: An Ein)tiiienl 
Simla af the Exclusionary Ilnlc ami its .ulcnialites, 2 J.
I.KO.vi. Sicdiks 2-13 (197.5); .Stlilt-singer, iii/ira ii. i, at
50.

will try defendants who have been illegally 
seized and brought before them. In Ker \ . 
I ll in o is :1* a defendant kidnapped in Peru 
was brought by force to Illinois for trial; in 
M illion v. Justice''’ the accused was forcibly 
abducted Irom West Virginia for trial in 
Kentucky; and in Frisb ie v. Collins™  the 
defendant was forcibly seized in Illinois for 
trial in Michigan.
Said the k iisb ie court:

This court has never departed from the rule 
announced in Kcrv. Illino is . . . that the power of 
the court to try a person tor crime is not impaired 
In the tael that he had been brought within the 
court’s jurisdiction hy reason of ’forcible abduc­
tion.’-"

Win should there bean exclusionary rule 
lor illegally seized evidence xvhen there is 
no such exclusionary rule lor illegally seized 
people? V hy should a court be concerned 
about * he circumstances under which the 
murder r capon has been obtained, while it 
remains unconcerned about the circum­
stances uvider which the murderer himself 
has been apprehended? It makes no sense to 
argue that the admission ol illegally seized 
evidence somehow signals the judiciary’s 
condonation oi the violation of rights when 
the jmlit iary's trial ol an illegally-seized 
person is not perceived as signaling such 
condonation.

O th e r  d e f e c t s  of the  ru le
The rule does not simply lail to meet its 
declared objectives; it sutlers Irom five other 
delects, loo. One ol those delects is that it 
uses Mndiscnminating, meat-ax approach 
in the most sensitive ureas ot the administra­
tion ol justice.1"' It totally fails to diserimi-

31. 119 f . s .  l:i(i ( l.ssii),
35. 127 f .S .  700(1888).
3(1. 112 f .S .  519(1953).
37. hi. See al\n ( tostcm v. I'ugh, 120 I'.S, 103, 119 

(1975).
38. Ncillnr (hi* criticism, nnr the utlici uhjcctiim to 

tin- «iii<list i uiiiii.itii.'! m.uim-r ill " Im h the exclusionary 
lull- operates, is inti-,-iliil In snggc-.l tli.il ii mule dis- 
iTiiiiui.it tug .ipplii .it ii in nl ihe cm Ins ii nun s i >ile— .is \ in 
Minn- Im m el I i.il mi-im:— ,m hi hi In- Inlcr.ililc. (iiveii I hi 
weakness nl the rationale Im .iiiv cxchisiminis rule 
M'h.itMH-yel', llie rule shmilil lie discarded. I lie textual 
ilisi iissiiiii m .is uileetlcil merely In i llustrate the cm red- 
iliglv piiitr lit between lli.- cm lesimi.in mle .mil the 
values I I-Ivy.n 11 In all, I'milth \lllemlmeiil nnieili.il 
si heme.



nate between the decrees of culpability of 
the officer or the degrees of harm to the 
victim of the illegal search and seizure.

It does not matter whether the action of 
the officer was grossly willful and flagrant or 
whether he was conscientiously using his 
very best judgment under difficult circum­
stances; the result is the same: the evidence 
is out. The rule likewise fails to distinguish 
errors of judgment which cause no harm or 
inconvenience to the individual whose per­
son or premises are searched, except for the

W h e n  p o l i c e  k n o w  that 

d e s c r i b i n g  t h e  s e a r c h  

truthfully will taint 

t h e  e v i d e n c e ,  t h e y  

m a y  p e r j u r e  t h e m s e l v e s  

to c o n v i c t  t h e  d e f e n d a n t .

discovery of valid incriminating evidence, 
from flagrant violations of the Fourth 
Amendment as in A/<//)/> or Hocliin,al' Chief 
Justice Burger's point in Bivens is undenia­
ble:

. . . society lias at least as much right to expect 
rationally graded responses from judges in place 
ol the universal 'capital punishment' we inflict on 
all evidence when police error is shown in ils 
acquisition.4"

Another defect is that the rule makes no 
distinction between minor offenses and 
more serious crimes. The teenage runner 
caught with policy slips in his pocket and 
the syndicate hit man accused of first degree 
murder arc each automatically set free by 
op -ration ol the exclusionary rule, without 
any consideration ol the impact on the com­
munity. (aisle narilv, however, we apply 
different standards to crimes wheel) vary as 
to seriousness, hoth in granting hail belore

•19. Si hlesingcr, sup/vi a. 1. .it 02.
•10. Hivcns, 10.'} I'.S. at 119.

trial and in imposing sentence afterwards.
A third problem is that, strangely, a rule 

which is supposed to discipline and im­
prove police conduct actually results in en­
couraging highly pernicious police behav­
ior. A policeman is supposed to tell the 
truth, but when he knows that describing 
the search truthfully will taint the evidence 
and free the suspect, the policeman is apt to 
feel that he has a “higher duty” than the 
truth. Me may perjure himself to convict the 
defendant.41
Similarly, knowing that evidence of gam­

bling, narcotics or prostitution is hard to 
obtain under the present rules of search and 
seizure, the policeman may feel that he can 
best enforce the law by stepping up the 
incidence of searches and seizures, making 
them frequent enough to be harassing, with 
no idea ol ultimate prosecution. Or, for 
those policemen inclined ab initiu to corrup­
tion, the exclusionary rule provides a fine 
opportunity to make phony raids on es­
tablishments, deliberately violating the 
standards ol the Fourth Amendment and 
immunizing the persons and premises 
raided— while making good newspaper 
headlines lot active law enforcement.
Fourth, the rule discourages internal dis­

ciplinary action by the police themselves. 
Even il police officials know that an officer 
violated Fourth Amendment standards in a 
particular case, few of them will charge the 
errir.g officer with :« Fourth Amendment 
violation: it would sabotage the ease for the 
prosecution before it even begins. The pros­
ecutor Slopes the defendant will plea bargain 
and thus receive some punishment, even if 
the lull rigor of the law cannot he imposed 
because ol the dubious validity of the 
search. Even after the defendant has been

•II. Judge Rosenblatt lias written: "While intended to 
curl) abuse of police power, (lie exclusionary rule lias 
opened up a whole new field ol police misconduct: 
perjury. Police ollicers who testily at suppression hear­
ings have sometimes shown a remarkable facility for 
adjusting tacts to fit the court's cun .ilutinnal 
sensibilities. . . . Moreover, the rule lias tarnished llie 
reputation of the conscientious, holiest policeman iu 
the es es ol the public, while eroding self-respect within 
die profession. . . . Because lie public does not lulls’ 
understand llie exclusionary rule, a victim will see only 
llis1 outrageous release of his assailant, and may very 
ssell assume llial someone ss is ; ml olf." Rosenblatt, 
■vii/irti n . 1 .

220 J wheat tireA'alumv 02, X umber S/Socvmber, 197S



convicted or Inis pleaded <ruilty, it would he 
dangerous to discipline the officer— months 
or years later— because the offender might 
come hack seeking one of the now popular 
post-conviction remedies.

Finally, the existence- of the federally im­
posed exclusionary rule makes it virtually 
impossible for any state, not only the federal 
government, to experiment with any other 
methods of controlling police. One unfortu­
nate consequence of M app was that it re­
moved from the states both the incentive 
and the opportunity to deal with illegal 
search and seizure by means other than 
suppression.42 Justice Harlan, in comment­
ing on the evil impact of the federal imposi­
tion of the exclusionary rule on the states, 
observed:

Another [state], though equally solicitous of con­
stitutional rights, may choose to pursue one pur­
pose at a time, allowing all evidence relevant to 
guilt to be brought into a criminal trial, and 
dealing with constitutional infractions by other 
means.42

Alternatives to the rule

The excuse given for the persistence of the 
exclusionary rule in this country is that there 
is no effective alternative to make the police 
obey the !.*••• in regard to unreasonable 
searches and seizures. II this excuse did not 
come from such respected sources, one 
w ould be tempted lo term ii an expression of 
intellectual bankruptcy.
“No effective alternative"? flow do all the 

other civilized countries control their po­
lice? by disciplinary measures against the 
erring policeman, by effective civil damage 
action against both the policeman and the 
government— not by freeing the criminal. 
Judging by police conduct in England, Can­
ada and other nations, these measures work 
\ cry well. W h y  does the United States alone 
rely upon the irrational exclusionary rule?

It isn't necessary. Justice I'ranklurter in 
W aif (19-19) noted that none of the 10 juris­
dictions in the British Commonwealth had 
held evidence obtained by an illegal search 
and seizure inadmissible, and “the jurisdic­

12. Schlcslineer, vii/irmi. .'3, at 85; I>aks, xir/rmii..'1, at 
Til.

I i. Mapp. 31 >7 I'.S. al 081 (llarlan, J., dixsonlini:).

tions which have rejected the Weeks doc­
trine have not left the right to privacy with­
out other means of protection. . . .”44 Justice 
Harlan in his dissent in M app noted the 
wisdom of allowing all evidence to be 
brought in and “dealing with constitutional 
infractions by other means.”45 Justice Black, 
concurring In Mapp, noted that the Fourth 
Amendment did not itself preclude the use 
of illegally obtained evidence,4'*

In his dissent in Biccns, Chief Justice 
Burger suggested, that Congress provide that 
Fourth Amendment violations be made ac­
tionable under the Federal Tort Claims 
Act,47 or something similar. Senator Lloyd 
Bentsen and other members of Congress 
have put forward proposals to abolish the 
rule and substitute the liability of the federal 
government toward the victims of illegal 
searches and seizures, both those innocent 
and those guilty ol crimes.4"

The purposes of an alternative

Before examining what mechanism we 
might adopt in place of the exclusionary rule 
as a tool for enforcing the rights guaranteed 
by the Fourth Amendment, let us see clearly 
what objectives w e desire to achieve by such 
alternatives.
The first objective, in sequence and per­

haps iu the public consciousness of those 
who are aware of the shortcomings of the 
rule, is lo prevent the unquestionably guilty 
from going free from all punishment for 
their crime— to put an <md to the ridiculous 
situation that the m m . ror goes free because 
the constable has blundered. Let me reiter­
ate: the exclusionary ride, as applied to 
tangible evidence, has never prevented an 
innocent person from being convicted.4"

Second, the system should provide elec­
tive guidance to the police as to proper 
conduct under the Fourth Amendment. 
When appellate courts rule several years

•II. VViiFf, 338 L.S. nt 20-30,
•13. Mapp, 307 I'.S. al UNO-81.
•Hi. 3(57 I'.S. al 001-02.
-17. Ilivcns. 105 I ’.S. .it 121-22.
18. S. SS I, 9 3rd ( am)!,, I si Si-ss. (1973). .See Sell lesin- 

jjer. .Mi/ini ii. 3, al 89.
•19. This is in contrast In llic exclusionary rule as 

applied to coerced eonlessions or faults lineups, in 
which instances llie "\idence is properly excluded 
because ol its inherent niirclinhility.



alter the violation, their dec isions  are not 
only years too late, but usually far too ob­
scure for the average policeman to under­
stand. T h e y  are remote in bo th  time and 
impact on the policeman at fault. Immediate 
guidance to the policeman as lo his error, 
w ith  an appropriate penalty, is obv iously  
more effective, in contrast to s im p ly  reward­
ing the criminal.

T h i r d  sequentially, but first in value, the 
mechanism  should protect c i t izen s  from 
Fourth  Am endm ent violations b y  law en-

U n c l e r  t h e  p r e s e n t  m l e ,  

t h e  guilty g o  f r e e  as  a  

r e s u l t  o f  a n  illegal s e a r c h ,  

b u t  t h e  i n n o c e n t  a r e  n e v e r  

c o m p e n s a t e d  for t h e  

injuries t h e y  s u f f e r e d .

foreemcnt officers. (I say sequentially, be­
cause it is necessary first to abolish the 
exclusionary rule and then to provide guid­
ance to the police). If police receive im m edi­
ate and meaningful rulings, accompanied hy 
prompt disciplinary penalties, they will he 
c llcc tive ly  deterred Irom future wrongful 
action and citizens will thus be  effectively 
protected.

F o u r t h ,  the procedure should  provide ef­
fective and meaningful com pensation  to 
those citizens, particularly innocent vic t im s 
of illegal searches and seizures. T h i s  the pre­
sent exclusionary rule totally fails lo do. 
O n ly  the guilty person who has suffered an 
illegal search and seizure receives some 
form ot compensation—an acquittal, w hich  
is usually in gross disprooortion to the inju­
ry inflicted on him hy an illegal search and

seizure. T h u s ,  under the present irrational 
exclusionary rule system, the guilty  are 
over-rewarded h y  a commutation o f  all pen­
alties for crimes they did com m it and the 
innocent are never compensated for the inju­
ries they suffered.

The magnitude of the offense

F i f t h ,  it should be an objective o f any  subst i­
tute for the exclusionary rule to introduce 
comparative values into what is n o w  a total­
ly arbitrary process and inflexible penalty. 
Un d e r  the exclusionary rule, the “penalty" 
is the same irrespective of the offense. I f  an 
officer barely oversteps the line on probable 
cause and seizes five ounces of heroin from a 
peddler on the street corner, or an officer 
w ithout a warrant and without probable 
cause barges into a home and se izes  private 
papers, the result is automatic—the evidence 
is barred, the accused is freed, and this is all 
the "pun ishm ent” the officer receives.

Sure ly  the societal values invo lved  in the 
two incidents are of a totally different mag­
nitude. T h e  error of the officer in dealing 
w ith  narcotics peddlers should not be over­
looked, his misapprehension of the require­
ment of probable cause should be called to 
his attention quick ly in a way w h ich  he will 
remember, but actual punishment should  be 
relatively minimal. In the instance o f an 
invalid seizure of private papers in the 
home, the officer should he severely pun­
ished for such  a gross infraction o f  Fourth  
A m e iu h n c ' t  rights.

T h e  exclusionary rule is applied automati­
cally now when there is no illegal action by 
investigative officers and hence no possible 
deterrence to future police misconduct. Fo r  
example, where government agents have d u ­
tifu lly  applied to a judge or magistrate for a 
search warrant, and executed the warrant in 
strict conformity with its terms, a warrant 
w hich  later proves defective will force the 
judge later to exclude the evidence illegally 
seized.50 A ll that is involved in these in­
stances is a legal error on the part of the 
judge, magistrate, or perhaps the attorney

50. (.’oulUfi'c v. Now Hampshire, 10.) U.S. -M3 
(1071); Aguilar v. Texas. 37S U.S. 108 (lOU-l); Franks v. 
Delaware (No. 77-5l7f>) (U.S. Sup. (.'(.. June 2(>. 1078), 
slip up. 017, dissent 5.
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whit drew tlic papers. It is absurd to say that 
(lie court .subsequently is ‘‘punishing” or 
attempting to "deter" the judge, magistrate, 
or attorney who made the legal error by 
suppressing the evidence and lotting the 
accused go free, but this is what happens 
now.

If these are valid objectives iu seeking a

substitute procedure for the exclusionary 
rule as a method of enforcing Fourth 
Amendment rights, there seem to be two 
general approaches which might well be 
combined in one statute— internal discipline 
by the law enforcement authorities them­
selves, and external control by the courts or 
an independent review board.

COMPIX

D o  p e o p l e  o b j e c t  t o  a i r p o r t  s e a r c h e s ?

I he American people have accepted and effective searches and seizures at the air- 
supported the fairly rigorous search for dan- ports, I submit that they are not only willing
gerous weapons at airports. Several years hut eager to see more effective searches and
ago hijackers made living so dangerous that seizures of deadly weapons on the streets. It
citizens acquiesced to an invasion of their is apparent, il one reflects a moment, that the
right to privacy and non-molestation. They exclusionary rule prevents effective gun
accepted logical measures of control over control. Abolishing the exclusionary rule
weapons, even though it was inconvenient. and punishing those who carry deadly
Only a small percentage of Americans weapons would receive widespread acclaim,

travels by air. But all of us use our streets, It is significant that, whatever the original 
shopping centers, and other public places misgivings of a few civil libertarians, no
where armed robberies and assaults happen court has ruled that the law enacted by
every day. If the people are willing to accept Congress providing for airport searches au-
strong measures of gun control by more thorized an unreasonable search and there-



In te r n a l  d i s c ip l in e
l)is( iplinnry action against the offending 
law colon fulfill officer could be initiated by 
the law enforcement organization itsell or 
by llic person \\ ho>e Fourth Amendment 
rights had been allegedly v iolatod. The po­
lite could initialt- action either within the 
regular d m  niaud structure or by an overall 
disciplinary board outside the hierarchy o! 
i ommand. daily law enloreement organiza- 
tions hav e s aeh disciplinary hoards now and 
they could u* made mandatory In statute in 
all ledeial aw enloreement agencies. Wher­
ever they may lie located, the organization 
would ie«juire action to he taken inflowing 
the seizure ol material ev idence, il the crimi­
nal trial or an independent iuvestimation 
showed a violation ol the Fourth Amend­
ment standards.

The person injured could also initiate ae­
tion leading lo internal discipline ol the 
oltcnding olficer hy complaint lo the agency 
diseiplinarv hoard. Fat It enloreement a»eii- 
i > or dep.ulment could eslahlish a process to 
heat and decide the complaint, providing 
I mill a penally lor the nil ending officer (il llie 
violation were proved) and government

compensation to the injured party .
This procedure would cover numerous 

cases in which citizens suffer violations oi 
Fourth Amendment rights, lint in which no 
court aetion results. The injured party could 
choose this administrative remedy in lieu ol 
court aetion. hut any award in the adminis­
trative proceedings would he taken into 
account by a court later il a citizen, dissatis­
fied witii the award, instituted further legal 
action.
The enalty against the olficer would he 

tailored to lit his own culpability; it might 
he a reprimand, a line, a delay in promotion, 
a suspension, or discharge. Factors hearing 
upon the extent ol the penalty would in­
clude the extent to which the v iolation was 
willlul, the manner in which il deviated 
Irom approv ed conduct, the degree to which 
it invaded the privacy of the injured party, 
and the extent to which Ini.nan dignity and 
societal values were breached.
Providing compensation to the injured 

party Irom the government is necessary, lor 
it is simply realistic to make the gov ernment 
liable lor the wrongful acts of its agent in 
ordci lo make the prospect ol compensation

fore was invalid under tin* Fourth Amend­
ment. Some people mistakenly objected that 
the (ionstiiution bars a l l scathes but. iii 
lad, the Fourth Amendment only bars “un­
reasonable'' searches and seizures. What is 
an unreasonable search and seizure is cer­
tainly. in llie first instance, the duty of 
(amgress to declare.
The danger ol armed hijacking of an air­

plane provided a perfectly reasonable basis 
in law to insist upon searches of possessions 
and persons as a condition to boarding an 
aircraft. Furthermore, poliee sometimes 
spotted people who, seeing the rigor of the 
cheek, turned hack from the search at the 
gate.

It is undeniable that the rigorous search 
and seizure procedure at airports has been 
siieeesstul. In the calendar year 1977, no 
fewer than 2034 handguns and other fire­
arms were seized from passengers hoarding

i2oil Jiiilinitun/Votiimv tiH, Xuinbrr 5/Xiici'inbcr. W7S

airplanes.1 It is impossible to estimate the 
number of passengers who otherwise would 
have curried handguns on an aircraft, absent 
the ••Ifeetive search methods at U.S. airports, 
but surely it is much larger than the number 
of weapons actually found.
And the new procedures have drastically 

reduced successful airplane hijackings in 
the United States and even the number of 
attempts in the last seven years. In other 
words, effective search and seizure has been 
proved to reduce crime with handguns. In 
contrast, the exclusionary rule as a deterrent 
to police illegal searches is a demonstrated 
lailure; the number of crimes and the n u m­
ber ol searches ruled invalid are steadily 
increasing. A/, /?. IF,

I. FutlurQl Aviation Admiiii .(ration, Si;mi-A\nc vl. 
H ero in  10 Conchcss on K iH x r iv e . s e s s  o r  ru e  
Civil. A v iv i io n  Sixthn v  hioc.nvvi (197,S) (Iv.vliiliit 
II).



meaningful. Policemen traditionally are rot 
wealthy and the government has a deep 
jnir.se. Moreover, higher administrative ofi- 
cials and irate taxpayers may he expected o 
react adversely to losses resulting from the 
misconduct of policemen and to do some­
thing about their training and exercise of 
responsibilities.

E x t e r n a l  c o n tr o l
When a prosecutor tries a defendant in the 
wake of a violation of Fourth Amendment 
rights, the court could conduct a “mini- 
trial” of the offending officer after the viola­
tion is alleged and proof outlined in the 
principal criminal case. This mini trial 
woidd be similar to a hearing on a motion to 
suppres now, but it would be conducted 
after the main criminal case. The burden 
would be on the injured parly to prove, by 
preponderance of the evidence, that the of­
ficer violated his Fourth Amendment rights. 
The policeman could submit his case to 
either the judge or the jury who heard the 
main criminal case.
by initiating the “trial” of the officer im­

mediately following the criminal case in 
which lie was charged with misconduct, the 
court could determine the question of his 
violation speedily and economically. Pre­
sumably both the judge and jury have been 
thoroughly familiarized with the facts of the 
main case and are able to put the conduct of 
the olficer in perspective.
Such a mini-trial would provide an out­

side disciplinary lorce that the injured party 
could utilize iu lieu of internal discipline by 
the agency. Any previous administrative ac­
tion taken against the officer would be con­
sidered by the judge and jury, if a penalty 
were to be assessed as a result of the mini- 
trial. The same factors bearing on the penal­
ly to the olficer and compensation to the 
injured party as discussed under the admin­
istrative remedy would be relevant in the 
"mini-trial."
In those instances where police violate 

Fourth Amendment rights but the prosecu­
tor d o e s  not bring charges against the sus­
pect, the wronged party should be able to 
bring a statutory civil action against the 
government and the officer, both would be

named as defendants: the officer to defend 
against any individual penalty, the govern­
ment to be able to respond adequately in 
damages to the injured party if such were 
found. Many instances of Fourth Amend­
ment violation now go unnoticed because no 
criminal charge is brought and the injured 
party is not in position to bring a Bivens- 
type suit lor the alleged constitutional viola­
tion. The burden of proof on the faetors in

O n c e  t h e  m a i n  trial 

is o v e r ,  t h e  c o u r t  c o u l d  

c o n d u c t  a  s e c o n d  i n q u i r y  

to d i s c o v e r  w h e t h e r  

t h e  p o l i c e  h a d  v i o l a t e d  

t h e  d e f e n d a n t ’s rights.

regard to penalty and compensation would 
be the same as iu a mini-trial following the 
principal criminal case, as discussed above.
The creation of this civil remedy could be 

accomplished by simple amendment to the 
present Federal Tort Claims Act. This is the 
procedure followed iu many other countries, 
among them Canada.

. . . the remedy in tort has proved reasonably 
ilfeetive; Canadian juries are quick to resent 
illegal activity on the part of the police and to 
express that resentment by a proportionate judg­
ment lor damages.'1

Disciplinary punishment and civil penal­
ties directly against the erring olficer in­
volved would certainly provide a far more 
effective deterrent than the Supreme Court 
has created in the exclusionary rule. The 
creation of a civil remedy for violations of 
privacy, whether or not the invasion resulted 
in a criminal prosecution, would provide a

51. M.irlm, ‘Tin• Bxcluslwiuri/ liule L'ltiler h'orciuu 
Line—Ctmutltt, 52 J. C.'illM. 1..C. a n d  I’.S. 2 7 1 (liKil), in 
l’oi.icr: I’oxviai a n d  Im uvidca i .  I'iikkdo.m: Tin: 
(,>IT.ST KOI! llAl.ANCi:, I’iUl II. TllE IlXCLlSIONAIIY 
Hi'..I'., vii/irrt u. 3, at 105.
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a

remedy for the innocent victims of Fourth 
Amendment violations which the exclusion­
ary rule has never pretended lo give. And the 
rationale that the “government should not 
‘profit’ from its own agent’s misconduct” 
would disappear complete!v if erring of­
ficers were punished and u Hired parties 
compensated when there was a Fourth 
Amendment violation/'- II such a law and

B o t h  j u d g e s  w h o  f a v o r  

t h e  r u l e  a n d  t h o s e  

w h o  o p p o s e  it h a v e  s a i d  

t h a t  t h e  r u l e  itself 

is n o t  m a n d a t e d  

b v  t h e  C o n s t i t u t i o n .

procedure were enforced, there would hi* 
no remaining objection to the subject of 
search and seizure still receiving his appro­
priate '.yiinishment for his crime.

Conclusion

All of the above was written before 1 read 
Professor Kamisar’s "hcply to critics of the 
exclusionary rule” in the August issue [Vale 
Kamisar, ”Is the exclusionary rule ail ‘illogi­
cal’ or ‘unnatural’ interpretation of the 
Fourth Amendment?" (id Judicature 66.] It 
is apparent that our respective positions are 
widely divergent. Alter pondering his state­
ment, 1 believe it fair to say that he must 
attempt to defend his position on one of two 
grounds, and that on analysis neither is 
defensible.

5 2. Mi (towiiu, lliilenuikiiit’ aiir! llie I'til ice, 70 M id i .  
'... ItKV. ti5(), (>!)2 (1!)72). "Wlial I. ink let Icr docs appear 
In i-italilixh is llial, al least when llie cornerstone ol 
ilelerienee is removed, llie Knurl it Amendment exclu­
sionary rule does not rest up ai all uusliakcalilc 
found.ilion. . . . Wlia. does seem d ea r  is that so ethereal 
a concept as the 'imperative ol judicial integrity* dues 
not, without more, mandate either admission or exclu­
sion of reliable evidence improperly conic liv.”

First, if Professor Kamisar believes that 
the Fourth Amendment necessarily man­
dates the exclusionary rule, then he ought to 
cite Supreme Court authority for this posi­
tion. Nowhere in his article does he do so. it 
is undeniable that at no time in the Court’s 
history has a majority in anv case ever so 
held, and I do not believe that any more than 
two individual justices in the court’s history 
have so expressed themselves. In contrast, 
numerous justices, both favoring and oppos­
ing the rule, have stated that the rule itself is 
not mandated by the Fourth Amendment.
Second, if Professor Kamisar’s article is 

intended only to say that under the Consti­
tution we have a choice of methods to en­
force the ban against "unreasonable search­
es and seizures,” and that the exclusionary 
rule is a good choice only because of “the 
imperative of judicial integrity,” then 1 sub­
mit both logic and experience in this country 
anil all other countries refutes this. If the 
Supreme Court or the Congress has a choice 
ol methods under the Constitution, then it 
simply will not do to rest the choice of the 
exclusionary rule solely on the high princi­
ple ol “judicial integrity” and to ignore the 
pragmatic result, the failure to achieve the 
objective of enforcement and the other per­
nicious side effects discussed above, which 
themselves strongly discredit judicial integ­
rity.
II we have a choice, to attempt to justify 

the continuation ol the exclusionary rule on 
this ba- is is to be stubbornly blind to 65 
years of experience. If we have a choice, to 
insist on continuing a method of enforce­
ment with as many demonstrated faults as 
the exclusionary rule is to he blindly stub­
born. If we have a choice, let us calmly and 
carefully consider the available alternatives, 
draw upon the experience of other nations 
with systems of justice similar to our own, 
and by abolishing the title permit in the 
laboratories ol our 51 jurisdictions the ex­
perimentation with various possible alterna­
tives promising far more than the now dis­
credited exclusionary rule. □

MALCOLM RICHARD W ILKEY is a judge o f the 
U.S. Court o f Appeals fo r the District o l Colum ­
bia Circuit.
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The costs of the Fourth Amendment
I commend your journal on (he great public 
service you have performed in providing us 
with Vale Kamisar’s and Malcolm Wilkey's 
dialogue on die value, the role, the const it u* 
liotial necessity and the desirability of the 
e,\i lusionaiy mle (August 1978; November 
1978: I-Vbruaiy 1979).
11 appeals lo me. however, dial judge Wilkey 

has missed the ilirusi ol much of Professor 
Kamisat’s argument and analysis. In partirular, 
much ol Wilkev's commentary focuses on the 
i os i s uni i if die cm lus.unary remedy but mi her 
on die societal costs of possessing substantive 
lout ill amendment law!
As the Supreme (.'nun reaffirmed Iasi term in 

die case of '/.n n li r r v. Stanford D a ily: "The 
I V »ui di Amendment lias itself struck the balance 
betwe en privac y and public need, and there is 
in>1 occasion m  justification for a court lo 
revise die Amendment and strike a new 
balance..."
Again, die articles were most provocative 

and enlightening and I think they have seivcd 
a most usclnl put pose in sharpening the ex- 
i lusionai v mle debate.

John M. Ihirkoff 
Assistant Professor of I.aw 

I 'nivnsitv o f I ’ ills ltu rt'li

No satisfactory alternatives
The Const it ui ion c learlv commands that " The 
light of the people to he secure...agaiusl 
imreasonable scan lies and sci/mcs shall not be 
violated " Judge Wilkey seems to diink that 
ilieatnendnieni c on la i us an atldeiidum: "but if 
this light is violated, don't worry about it" 
(" I lie exi lusionai v i ule; Why suppress valid 
evidence'" Novemhei 1978).
* Constitutional (oiiimands are not usually 
inieipielccl this wav. II a President ran fora 
thin! letm ot a state passed an ex post facto law. 
would the i units ignoic these violations of out 
basic i liattei?
And ii the judge teal I v ex pec is other remedies 

to c eel i tc elite c rime i a if, then he must anticipate 
that these alternatives will not deter violations 
ol the IVuuth Amendment.

David I.. I .ee 
Ei anston. I llin o is

Making judges hypocrites
I just read Judge Wilkey's article "The exclu­
sionary rule: why suppress valid evidence?" 
(November 1978) and couldn't agree with him 
more.
While I do not claim to be an expert on the 

law of search and sei/.ure (who is?), handling 
felony cases in a court of general jurisdiction 
on practically;! daily basis does provide a pass­
ing acquaintance with the problems the rule 
poses. Speaking from the "pits" of the trial 
benc h. I have a few pragmatic observations to 
add to Judge Wi I key's more philosophical 
ideas.
If this rule makes liars out of policemen, it 

also makes hypocrites out ol judges. Most cases 
involving application of the rule require find­
ings of fact by the trial judge on disputed tes­
timony. I do not know many trial judges who 
would take the word of the defendant over the 
police officer where the issue is solely one of 
credi ity. It is naive to believe that such find­
ings ;u ilway s the result of intellectual objec­
tivity iu weighing the ev idence.

I suggest, loo, that the lime we spend on 
pretrial suppression hearings and postconvic- 
tion relief petitions dissec ting every word of a 
search warrant and every nuance of theofficer's 
conduct might be better used iu some other 
manner. In most cases involving a claimed 
illegal scare h. that issue istheone faint glimmer 
of hope on appeal, thus there is always an 
appeal. In view of the complexities of search 
and sei/.ure law. none of these appeals can be 
considered frivolous.

Hut. although considerable time is spent, 
comparatively few searches are held to be ille­
gal. Kveu then it is raiely unanimous. Surely a 
better way exists to handle the problem.
I think we should stal l a campaign to abol­

ish the exc lusionaiy title and find some effec­
tive, viable alternative before the justifiably 
irate populace gets lid of us all. I nominate 
Judge Wilkey lot c hairman.

Fred R. Staples 
Judge 

Superior Court 
/’rower. Miri.v/ibig/on



C l o s i n g  a r g u m e n t s  

i n  t h e  d e b a t e  o v e r  

t h e  e x c l u s i o n a r y  r u l e

336 Jinliciitiiriv\ 'ohmic ft?, X umber 7, I'ehriuinj, 197!)

Last f a l l  Jud icatu re incited Yale Kam isar 
and M alco lm  W ilkey to debate the merits 
o f  the exclusionary ride, first ai>i>lied to the 
states in M app r. Ohio, 3(17 U.S. 6 4 3  (11)61), 

Kam isar, a p ro fesso r o j laic at the Uni- 
e a s i ly  o j M ichigan, defended the ra le  on 
the ground that il prevents government 
from  profiting from  its own misconduct 
( " I s  the exclusionary ru le an 'illog ica l' o r 
'unnutand' interpretation o f the Fourth  
Amend m eaty” , August ll)7S ).

W ilkey, a judge on the U.S. Court o j 
Appeals f o r  the D istrict o f Colum bia 
C ircuit, urged that the ru le be abolished.
He sa id tria l courts shou ld adm it illeg a lly - 
seized evidence but they should punish 
po lice officers who have wrongly seized 
it ("T he  exclusionary ru le : why suppress 
va lid  cvidence'y", \ o  van  her I97S ).

I le re  are the closing arguments in their 
debate. t\ex l month, two soc ia l scientists, 
Drad lcy Canon an il Steven Seldesinger, 
w ill discuss em p irica l studies o f  the ru le's 
effect on po lice officers.

H e invite you r comments.



t h e  s t r a g g le  t o  m a k e  
t h e  F o u r t h  A m e n d m e n t  
m o r e  t h a n  ' a n  e m p t y  b le s s i n g '
by Yale Kamisar

I n (Iii- (So years simv (lie Supreme Court 
adopted (lie exclusionary rule, lew critics 

lia\e attacked it willi as much vigor and on 
as mans fronts as did Judge Malcolm Wilkey 
in his recent J i n l i c u l i i r r article, “The exclu­
sionary rule: why suppress valid evidence?” 
(November ID7.S).
Accmding to Judge \\'ilkey, there is virtu- 

allv nothin}' good about the rule and a ,ureal 
deal had about it. lie thinks the rule is partly 
to blame for "the distressing rate ol street 
crimes" (page 215). lie tells us that it "dis­
courages internal disciplinary action by the 
police themselves" (page 22b); “actually re­
sults in encouraging highly pernicious po­
lice I»eha\ ior” (e.g., perjury, harassment and 
corruption) (page 22(i); "makes it virtually 
impossible lor any state, not only the federal 
government, to experiment w ith any meth­
ods oi controlling police" (page 227); and 
"undermines the reputation ol and destroys 
the respect for the entire judicial system" 
l page 22:3).
Judge Wilk"\ claims, too, that the rule 

"dooms" "every scheme of gun control . . .

to be tolalK ineffective iu preventing the 
habitual use of weapons in street crimes" 
(page 221), Until we rid ourselves of this 
rule, he argues, "the criminal can parade in 
the streets with a great bulge in his pocket or 
a submachine gun in a blanket under his 
arm" and "laugh in the face of the officer 
who might wish to search him for il" (page 
225).

U n t h in k in g ,  e m o t io n a l  a t t a c h m e n t ?
Why, then, has the rule survived? "The 
greatest obstacle to replacing the exclusion­
ary rule with a rational process," Judge 
Wilkey maintains, is "the powerful, un­
thinking emotional attachment” to the rule 
(page 217). II you put the issue to a repre­
sentative group ol lawyers and judges, he 
concedes, "you would doubtless hear some 
support" lor the rule, but only from those 
“heavily imbued will) a m.stiipie of the 
exclusionary rule as of almost di\ ine origin" 
(page 22:3).

It is hard to believe that nothing more 
substantial than "unthinking emotional at­



tachment" or mystical veneration accounts 
fur support for the rule l>y Justices Holmes 
and Braudeis (which I discussed in my 
earlier article) and. more recently, hy such 
battlesearred veterans as Roger Traynor, 
Earl W  arren and T o m  (Hark.
In the beginning, Judge Traynor was not 

attached to the rule, emotionally or other­
wise. Indeed, in 1942 he wrote the opinion 
of the California Supreme Court reaffirming 
the admissibility ol illegally-seized evi­
dence.1 But by 1955, it became apparent to 
Traynor that illegally seized evidence "was 
being offered and admitted as a routine 
procedure" and "it became impossible to 
ignore the corollary that illegal searches and 
seizures were also a routine procedure, sub­
ject to no effective deterrent.

|\V]itli<mt tear ot criminal punishment or other 
discipline, law enloreement officers . . . casually 
regard lilleital searches and seizures| as nothing

more than the perfonnance of their ordinary 
duties tor which the City emplovs and pays 
them.;1

In light of these circumstances, Traynor 
overruled the court’s earlier decision.4
And consider Earl Warren. During the 24 

years he spent in state law enforcement work 
in California (as deputy district attorney, 
district attorney and attorney general), Cali­
fornia admitted illegally seized evidence. 
Indeed, Warren was the California Attorney 
Ceneral who successfully urged Judge Tray­
nor and his brethren to reaffirm that rule in 
1942. In 1954, during his first year as Chief 
Justice of the United States, he heard a case 
involving police misconduct so outrageous 
as to be “almost incredible if it were not 
admitted" (the infamous Irv ine case), but he 
resisted the temptation to impose theexclu-

1. People \ .  Con/ales. 20 Cal.2il 105, 121 l’.2il I I 
(10121.

2. Itiiucr Tr.ivnnr. A/<(;>/> r. < thin al Larue in llie Li flu 
s iu ie \ , I0h2 l)t kr; I..J. .119. :)21. ;122.

3. I’enple \ . ( .ill.iii, I I < \il.2il. 1 11. 2S2 p.2d 005, 907 
(1955' iTr.n nor. J.).

•I ll<*<•»•! Traynor. l.iuvhrenkers, ('inirls anil Late- 
Mmlets. .11 Mo.l..Hi:v. ISI, 201(1911(0. See also 
Mnnr.lil I’.iiiIm'Ii. I'riinhlitl l.uu Ailniliiislriilliui: The 
y.ern Ilnnr UV/\ Inuiline, >1 C.M.II . I..I1IV. 101, 107 
(1005),

Why California adopted the rule
linger Tniunur was llie eliiej jnsliee o f Cali­
fornia in / .9.5.5 when llie stale supreme eniirl 
iitld)iteil llie cxclusiouaitj rule, lie explains 
his ixisiiiun nil the rule in this excerpt from 
his article, “Mapp v. Ohio nl Lame iu llie 
Lil'lii Slalex" ( lilliH Duke L.J. Mil, 3221

My misgivings about (the admissi­
bility ol illegally seized evidence) grew 
as I observed that time after time it was 
being ollered and admitted a* a routine 
piocedure . . .It was one thing to con­
done an occasional constable’s blun­
der, lo accept his illegally obtained 
evidence so that the guilty would not 
go tree. Il was <;uitoanother to condone 
a steady course ol illegal police proce­
dures that deliberately and flagrantly 
\ iolated the Constitution ol the United 
States, as well as the state constitution.
Ah, but surely the guilts should still 

not go Ircef However grave the ques­

tion, it seemed improperly directed at 
the exclusionary rule. The hard answer 
is in the United States Constitution as 
well as iu state constitutions. They 
make it clear that the guilty would go 
free il the evidence necessary to con­
vict could only have been obtained 
illegally, just as they would go free il 
such evidence were Im king because 
the police had observed the constitu­
tional restraints upon them.

It is seriously misleading, however, 
to suggest that wholesale release ol the 
guilty is a consequence ol llie exclu­
sionary rule. Il is a large assumption 
llial the police have invariably exhaust­
ed the possibilities ol obtaining evi­
dence legally when they have relied 
upon illegally obtained evidence. Il is 
more rational lo assume the opposite 
when the oiler ol illegally obtained 
evidence becomes routi >e.

i
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sionary rule mi the slates, even in such 
extreme cases.’’ it was not until 1961 that he 
joined in the opinion lor the Court in Mapp, 
which imposed the rule on the states.
Chief Justice Warren knew the exclusion­

ary rule's limitations as a tool of judicial 
control,,! hut at the end of an extraordinary 
public career— in whic h he had served more 
years as a prosecutor than any other person 
who has ascended to the Supreme Court—  
Warren observed:

{I ]n o u r  sys tem , ev id en t ia ry  ru l ings  p ro v id e  the  
context in w h ic h  llie jud ic ia l  p rocess  o f in c lu s io n  
and  ex c lu s ion  app ro v e s  >nmc c o n d u c t  as c o m ­
p o r t in g  w ith  con s t i tu t io n a l  g ua ra n te e s  a n d  d i s a p ­
proves o th e r  ac tions  b y  s ta te  agen ts .  A ru l in g  
u d n u ld n g  e v id e n c e  in a c r im ina l  tr ial, w e reco g ­
n ize. has th e  necessa rv  elfect ol leg i t im iz in g  the 
c o n d u c t  w h ich  p ro d u c e d  th e  e v iden ce ,  w h i le  an 
ap p l i c a t io n  o| the  ex c lu s ion a ry  ru le  w i th h o ld s  
the  c o n s t i tu t io n a l  im p r im a tu r .7

The author ol the M app opinion, T o m  
Clark, was. ol course, L .S. Attorney Ceneral 
lor lour years before he became a Supreme 
Court justice and he was assistant attorney 
general in charge of the criminal division 
before that. Evidently, nothing in his experi­
ence gave (.'lark reason to believe that the 
rule had “handcuffed'' lederal officials or 
would cripple stale law enforcement. And 
lie nevei changed his v iews about the need 
lor the exclusionary rule during his IS years 
on the Court or the 10 years he spent iu the 
administration ol justice following his re­
tirement.'’ Indeed, shortly before his death, 
he warmly defended M app and Weeks."

Moreover, nothing in Justice Clark’s ca­
reer suggests that lie endorsed M app out of 
“sentimentality" or iu awe ol the "divine 
origins" ol ihc exclusionary rule. More like- 
lv, he was impressed with the failure of W aif

5 Irvine v. C.ihl («, 317 U.S.. 128, 132 (105*1).
I’cili.ips lie w,i\ i ouliilciil tli.it nt least in such .i fl.igi.tnl 
case (lie ll.iiisglessmg nllin'is won Id lit* prosecuted nr 
utlicrvvisc disciplined. II sn. Ins confidence w.is mis- 
pl.iccd. .s're Comment, 7 St vs. I ..Hkv. 7(>, !Mn. 75 
1105 It.

ti. See lie, opinion tor llie < ,'nnil in t e rn  v. < lliio, 392 
I'.S I i IflliS). at 1315.

7. Iii. .it 33.
■S, .see I „urv Temple. \lr. luslii e ( 'lurk: t Tribute, 5 

yVI. |. ( ntvi. I.. 271, 272-73 (1077).
!), See Toiii Cl.uk, Smill' Votes nil llic <'uilliiiiuliL' 

I.Ill' el till I'tllirtll \lliellilllieill, ,5 VM. I. ClIIM. I.. 275

and Ir r in e to stimulate any meaningful al­
ternative to the exclusionary rule in the more 
than 20 states that still admitted illegally- 
seized evidence at the time of M app .111

I do not mean to suggest that Judge 
Wilkey’*, views on the exclusionary rule are 
aberrational among lawyers and judges; 
many members of the bench and liar share 
his deep distress with the rule. Indeed, 
when Judge Wilkey asks us to abolish the 
exclusionary rule now--without waiting for 
a meaningful alternative to emerge— he but 
follows the lead of Chief Justice Burger, 
who recently maintained:

(TJho continued existence of the rule, as present­
ly implemented, inhibits the development of ra­
tional alternatives ... It can no longer he as­
sumed that other branches ot government vv ill act 
while judges ding to this Draconian, discredited 
device in its present absolutist lorm."

Because so many share Judge Wilkev’s 
hostility to the exclusionary rule, it is impor­
tant to examine and to evaluate Wiikey’s 
arguments at some length.1'- Only then can 
we determine whether the rule is as irration­
al and pernicious as he and other critics 
maintain— and whether we can abolish it 
before we have developed .01 alternative.
C r im e  a n d  th e  ru le
A year before the California Supreme Court 
adopted the exclusionary rule on its own—  
and years before the "revolution" in Ameri­
can criminal procedure began— William II. 
Barker, the Chief ol the Los Angeles Police 
Department, said:

[0|m most accurate crime statistics indicate that 
crime rates rise and hill on the tides nt economic, 
social, and political cycles with embarrassingly 
little attention to the most determined elForts of 
our police.14

10. Sec Kit ins v. United Slates,30-1 I ’.S. 205,221-25 1 loom (\p,i.)
11. .S'pr Slniie \ .  I *wi'll, 128 I'.S, Ki5, l!)(i, 500 

il!)7li) (linrgcr, t.'.J., coucmnng), mid Itivcns v. Six 
I'ltklinw n IVdciul Narcotics Agent*. 103 I'.S. 3,SS, 111 
(10711 ( lluigei. ( | „ dissenting).

12. Though I discussed the ciupiliea! challenge In 
the ev< hisionarv ode in mv lir*l .utiele, I dn not 
cv.mmic lodge Wllkey's i i * c  ol empirical data iu lln* 
alliele hee.uise |w o politu al \i  ieulisls—Itradlev ( .'.moil 
and Sleveu Si Idesmger—will discuss llial is'iie in 
,/ut/ii tillin' ue.vl month.

13. William I’arkcr, The Police Chilli enue 111 Our



Almost ;is soon as the California Supremo 
Court adopted the e.velusi unary rule, 
though. Chief Parker began blaming the rule 
for the high rate of erime in Los Angeles, 
calling it “catastrophic as far as efficient law 
enloreement is concerned.” and insisting 
"that the imposition of the exclusionary rule 
has rendered the people powerles. to ade­
quately protect themselves against (bccrim- 
iual army."11
Such criticism of the Calum rule15 was 

only a preview of the attack on A/op/;. Chief 
Justice Truvnor, speaking about the debate 
following the A/<//>/> decision, rightly ob­
served that; “Articulate comment about 
[A/u/>/)| . . . was drowned out in the din 
about handc uffing the police.”1"
Thus, it is not surprising that Judge 

Wilke; would claim on his very first page 
that “(w]e can see (the|huge social cost [of 
MVe /v.v and Mnppl most clearly in the dis­
tressing rate of street crimes . . . which 
Nourish in no small degree simply because 
of the exclusionary rule." Nevertheless, it is 
disappointing to hear a critic repeat this 
charge, because alter 65 soars ol debate, 
there was reason to hope that this criticism, 
at least, would no longer be made. As Pro­
lessor lames Vorenbcrg pointed out, shortly 
alter he completed his two years ol service 
as Executive Director ol the President's 
Commission on Law Enforcement and Ad­
ministration ol Justice:

W li.it llie Supreme Court d ies lias practical!) no 
effect on the amount ol crime iu this cnimtrv, and 
what the police do lias lai less effect than is 
general!) realized.17

Even Professor Dalliu O a k s  (now a univer­
sity president), upon whose work Judge 
\\ ilkey relies so heavily, advised a decade 
ago:

The whole argument about the exelusiouat) 
rule 'handcuffing' the police should he nhnn-

II . \V. Parker. Poiaci. 117, 120-21, I I I ,  I l.S «>.
W'iIskii ell. 10571.
1.5. See, e.g.. AHA. Summary ol Proceedings ol Sec­

tion ol taiiinnal Law 51, 58 (105(1).
Pi. Tiasuor, sii/iru n. I, at 108.
17. J,tines Vorcnherg, Is llu- ('nun lluiult ii//mg llie

(.'ups."'. N Y. T imi .s Mao., \la> | ,  1909, in C iiimi: \ m >
( HllMIS \l. It s I n t; S2. Plin .igo. (,)n.uli.mule Honks, I).
( leocv ell. IP” i .

doned. It (his is a negative effect, then it is an 
effect ot the constitutional rules, not an effect oi 
the exclusionary rule as the means chosen for 
their enforcement.
Police officials and prosecutors should stop 

claiming that the exelu innary rule prevents ef­
fective law enforcement. In doing so they attrib­
ute far greater effect to the eselusionar) rule than 
the evidence warrants, and they are also iu the 
untenable position of urging that the sanction he 
abolished so that the) can continue to \ inlnte the 
[constitutionalj rules with impunity.1"

A  w e a k  l ink
Over the years. I have written about the 
impac t ol Calian. M app and other dec isions 
on crime rates and police-proseeution effi­
ciency.1" I w ill not restate my findings again, 
especially since Judge Wilke) ha, resented 
no statistical support for Iris -.ertion. I 
would, howcser, like lo summarize a few 
points:
° Long beiore llie exclusionary rule be­

came law in tbc states— indeed, long beiore 
an\ ol the procedural safeguards in the 
federal Constitution was held applicable to 
the states— invidious comparisons were 
made between the rated crime in out nation 
and the incidence ol crime in others.
Thus, in 1911, the distinguished ex­

president ol Cornell University, Andrew I). 
W hite, pointed out that, although London's 
population was two million larger than New 
York's, there w ere 10 times more murders in 
New York.’*" And iu 1920, Edw in W. Sims, 
the Ii i si head of the Chic ago Crime C o m  mis­
sion, pointed out that “[djiiring 1919 there 
were more murders in Chicago (with a pop­
ulation ol three million) than in the entire 
British Isles (with a population of forty

IS. I >.tl I in Oaks. Stuilt/inn tlir Kxchfiioiiiini liule iii 
Search anil Seizure. 57 I .< ’UI.L.Hl'v. 751 (1970),

It). .Sir Kamisar, I’uhlte Snhtii r. Iiulit iiluul Liber­
ties: Some "I'uels" mill "Theories, "  53 J. ('him. L.(.'. 
OvI'.S. 171 (I9I>2); Kamisar, On the I'uctics ol Police- 
Prosecution Oriental (.'nlies o) the Courts, I!) Colt- 
XII.I. !..<,). IM (li)lt l); Kaillisar, lime to ( ’«•. Abuse—  
tintl I'iulit thick n illi—Crime Statistics. 25 OKI.A. I,. 
Ili-.v. 249 ( l!)72),

See also Kamisar, U/ii'ii llie Co)i\ Here Sot "lluinl 
cnlleil. " N,Y. Timi.s M ac... Nuv. 7, l!)l>5, reprinted iu A. 
N'iederlmttcr iV A. Hlnmherg, ed>.. Tin: Amiiiv u.it.vr 
I 'om t.: I't iiseer it \  i s o \  ■ in: I’oi.ici: 319. Ilmsdale, 
III. OiaiIi'ii I’rcss, 2il oil. |07ti; and in (.KIM): wo 
( Art MIN' \l. l i s t  Ki |(i. (.'I nr.igo: Oiiadr.mgle Hunks, I), 
(ai'ssc) oil. 1971.

21). See 2 J. OtIM I.. CltlMINOI Ol.V at 107(1911).
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million)."-1 This history ought to raise some 
doubts about the alleged causal link be­
tween the high rate of crime in America and 
the exclusionary rule.

• England and Wales have not experi­
enced anything like the “revolution” in 
American criminal procedure which began 
at least as early as the 1961 M app case. 
Nev ertheless, from 1935-65 (a decade which 
happened to be subjected to a most intensive 
study), the number of indictable offenses 
against the person in England and Wales 
increased 162 percent.-- I low do opponents 
of the exclusionary rule explain such in­
creases in countries which did not suffer 
trom the wounds the Warren Court suppos­
edly inflicted upon America?

• In the decade before M ap)), Maryland 
admitted illegally seized evidence in all fel­
ony prosecutions; Virginia, in all eases. Dis­
trict of Columbia police, on the other hand, 
were subject to both the exclusionary rule 
and the M rX ahh -M a l'an i rule, a rule which 
"hampered" no other police department 
during this period.’-1 Nevertheless, during 
this decade the lelony rale per 100,000 pop­
ulation increased much more in the three 
Virginia and Maryland suburbs ol the Dis­
trict (69 per cent) than in the District itsell (a 
puny one per cent).-1

• The predictions and descriptions of 
near-disaster in California law enforcement 
who h greeted the 1955 Calum decision find 
precious little empirical support. The per­
centage ol narcotics convictions did drop

21 Sic III I. ( HIM I.. CltlMIXOI.OOl ill 327 11019)
22. I II Mi('liiili<ck .mil N.H. Avison, Citl.vu. in 

Km .i . vnI! vnii \\  u  i s 17 (19I>S). Ol course, much nt 
llic >1.ilnlitat iiii lease in lliitish t rime iil.iv have t.eon 
an im ic.isc in icpnilctl crime, not actual crime. Ilul llie 
same mat he s.nil Im the statistical increase in Aineri- 
i .III < rime.

21. Mallmt v. United Stales, .'151 l \S .  I I!) (1957). 
icaliirmiuti Mi N.ihli v. United Stales, IIS U.S. 332 
I 191(1, CM lulled liiilil leder.il piusei liliiills all mules- 
sinus ni .idmissiuiis uhlaiiii'd dm me prolonged pre- 
i > mini It incut dcleiitiun, icgardless nl « hither they vt ere 
"vnlunlaldv" made, sn lar a s  the lecurd shnvved.

21. .See Kamis.ii. 1‘iililic Snfil' Imliriilliiil l.ihcr- 
Hi's: St mi i' "I'm is 'mill "Thtwivs, 53 J. (.'HIM L. (!. is* 
U.S. 171. I S3 (191)2).

During this same decade the iiatiini.il crime rate Inr 
the s e t  i n iiiai"! "Ileuses ruse (iii per cent and the uv erall 
i i.i 11 • • 11 a I clime late snared 9X per cent. .Sec nl. at IS-1 t\ 
II. 100.

almost 10 points (to 77 per cent), Imt only 
possession cases were significantly ahected. 
Meanwhile, both the rate of arrests and 
felony complaints filed for narcotics offens­
es actually increased! Thus, in 1959-60, 20 
per cent more persons were convicted of 
narcotics offenses in California superior 
courts than in the record conviction percent­
age years before Calum .-7'
The overall felony conviction rate was 

8-1.5 per cent tor the three years before 
Calum, 85.4 per cent for the Calum year and 
86.4 per cent in the three years after Calum  
(even including the low narcotic percentag­
es).-1’ Conviction rates for murder, man­
slaughter. felony assault, rape, robbery and 
burglary remained almost the same, though 
the number of convicted felons rose steadi­
ly.-"
The exclusionary rule, lo be sure, does 

free some "guilty criminals" (as would an 
effective tort remedy that inhibited the po­
lice from making illegal searches and sei­
zures in the first place), but very rarely are 
they robbers or murderers. Rather tliev are 
“offenders caught in the everyday world 
ol police initiated vice and narcotics en­
forcement . . .”

T h o u g h  cri tics  id the  exc lu s ion a ry  rule so m e ­
tim es  s o u n d  as th o u g h  it co ns t i tu te s  the m a in  
lo o p h o le  in th e  a d m in is t r a t io n  of justice, the  fact 
is tli.it it is only- a m in o r  e sca p e  rou te  in a sys tem  
that filters ou t  lar m ore  offenders  th rou gh  police ,  
p rosecu to r ia l ,  a n d  judic ia l d is c re t io n  than  it tr ies, 
con v ic ts  an d  sen te n c es  . . .

M oreover ,  th e  c l i t i c s '  c o n c en t ra t io n  on the  lor- 
m,d issue  ol c o n v ic t io n  le n d s  to overlook  the very  
real san c t io n s  tha t are im p o se d  even  o n  defe- .d- 
a n ls  w h o  'e sc a p e '  via  the  s u p p re s s io n  ot ev id en c e  
[e.g., a m o n g  th e  poor,  most suffer at least several 
dav s  ol im p r i so n m e n t ,  regard less  ol th e  u l t im a te  
verd ic t;  m an y  lose the i r  jobs as a result a n d  have  
a hard  t im e  f in d ing  an o th e r )  . . .

W hen  o n e  co n s id e rs  tha t m an y  conv ic t ions in 
th e  cou r ts  that deal w i th  large n u m b e r s  ol m o ­
t ions  to su p p re s s  o f ten  am o u n t  to sm all fines, 
su s p e n d e d  sen ten ces ,  a n d  p ro b a t io n ,  the  d is t in c ­
tion b e tw een  c o n v ic t io n  a n d  e scape  b ecom es  
even  m ore  b lu r re d . -h

25. .See K.unisar, On llic Tuclics nf /Wire- 
I’riismilinii Oriinh il (,'rilii s nf llu' Cnnrls. 19 (.olt- 
M l.l. 137. -11)3 i I9() ll.

2D. h!. at Ki t.
27. SVe Kamisar, si, pm u. 21 at IK*).
2.x. Clitinue, 1)9 Nvv. U .L  Hkv. 710. 771-70 i t 975).
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G u n s  a n d  th e  e x c l u s i o n a r y  ru le

Judge Wilkey does advance what so far as I 
know is a new argument: that m m  control 
will he totally inelfeetive "so long as the 
exclusionary rule hampers the police in en­
forcing it." “Since [American] criminals 
know the difficulties of the police in making 
a valid search," he observes, "the criminals 
in America do carry guns,” unlike criminals 
in England and other countries.
W  hy, then, did so main- criminals carry 

yuns in New York and more than 20 other 
states that admitted illegal!) seized evidence 
until 1901? New York, for example, passed 
the Sullivan Act in 1911, making the owner­
ship and carrying of pistols subject to a 
police permit. But a British gun control 
expert said recently that, il we compare New 
York with London in the 10 years after 
passage of the Sullivan Act, we would prob­
ably find

that New York, with its strict controls on the 
private ownership ol pistols, suffered infinitely 
more Irom the criminal useol firearms ol all types 
than did London in a period when all firearms 
were Ireelv available -!l

Evidently, short ol abolishing the exclu­
sionary rule across the board. Judge Wilkes 
would welcome an amendment lo the 
Fourth Amendment that read something like 
this:

The guaranty against unreasonable search and 
seizure shall not he ronslrued to bar from evi­
dence in any criminal proceeding any dangerous 
weapon seized hy a peace nlliccr outside the 
cmtilageol any dwelling house.

It may be siuprising, but the 1963 Michi­
gan Constitution (as well as its predecessor) 
contained jus! such it provision. Whenever it 
was challenged alter Mapp, the Michigan 
Supreme Court managed to avoid invalidat­
ing it hv finding that the,search in question 
had been reasonably conducted.-'10 In llic

29. Colin Crcrmvund, ITirii.vUMs CoV'rlloi.: \
S i co v  oi \itvn:i> Ciuvir: v' n ITiik.viivis Co m  not.  i \  
Kn i . I .vsii vsii W v I. I is .1-1 ( I nt rixliK-l ion I. London: 
Itonlleilue & Keg.in I’anl I.id.. 11)72.

ill. .See la lu .u d  Wise, Criminal Law ami Praei'ilure. 
IVTl .1(1(11(1// Siirnii nf Mnliimm l.tltr, 17 W.VV.M 
I ..Hkv. iS l—ST (1071).

1966 Messing case, only two ot the seven 
state court justices said the proviso v iolated 
the U.S. Constitution.11 Most state judges 
thought that, despite Map/). the Messing 
case had upheld the "anti-exclusirmary" 
proviso112; as late as 1969, a unanimous 
panel of the court of appeals acted on this 
basis.1111
Thus, ior nine years after M app the police 

ol Michigan were free to search suspects for 
weapons for almost any reason. What hap­
pened? In six years, starting in 1964, crimi­
nal homicides in Detroit more than tri­
pled, rising from 13S to 468.111 Why? Judge 
(and former Detroit Police Commissioner) 
George Edwards quotes the head of the 
Detroit Police Department’s Homicide Bu­
reau:

T h e re  a rc  m o re  h o m ic id e s  iu the  city because  
th e re  are m ure  h a n d g u n s  in th e  < i t s . T h e  re la tion­
sh ip  is tha t  i leai. You c a n ’t go hv the  increase  iu 
[ g u n |  reg is tra tion  e ither.  T h e  hu lk  nl h a n d g u n s  
u sed  iu vio lent c r im e  are not reg is te red .1"'

The National Commission on the Causes 
and Prevention ot Violence likew ise deter­
mined that handguns had caused the up­
surge in crime:

B etw een  1965 a n d  196S, ho m ic id e s  iu Detroit 
c n m m il lc d  w ith  firearms increased  400 pe r  cent 
w h i le  ho m ic id e s  c o m m it te d  w i th  o th e r  w e ap o n s  
in c rea sed  o n ly  .'30 pe r  cen t;  fi rearms robber ies  
in c reased  tw ice  as Iasi as robber ies  lo m m i t t e d  
w i th o u t  (iii a m i ' .  (T hese  rales ol increase  are 
mill' ll h ig h e r  th in lo r the  na t ion  as a w ho le) .1-11

31. People \ .  Blessing, 37S Midi. 51, 112 N AV.’d 
709 (1966). .SVc also Wiw, Criminal l.nic anil Iu ulema, 
Ifllili Animal Surrru nf Mieliipim I.an. I.) W'vvm; 
L.Bi.v. I l l ,  133-36(1966).

32. See Wise, supra n. 30 at 3H2-S3.
33. People v . Pciminglim, 17 Mil Ii. App. 39,S. \ .W . 

2d (1969), rev'il 3,S3 Midi. 611. \ .W.2il (1970).
3-1. .See Kilvvards, Conunenliirii: Miirthr ami Cun 

Can I ml. 13 Wvvsi: I.. IU;v. 1335. 1341 (1972).
35. hi. al 1311. "|  \ | 'ample ol I 13 liaiitlgnii' i itiitis- 

eiiteil I iv police during slioiiling' in llu- (.’ill ol IVtruit 
during 196,S 'l iuueil lli.it oulv 25 pet rent ol llu- 
lonlisi aleil w eapon ' had been recorded prcv ime.lv m 
eiililieetiun vvilli a gun permit applii alinn." C. New tun 
and IT .ink I i n Zimriiig, Stall Hcpnrl lo the N.ilinii.il 
(auiiuus'i iiu on llic (ho1-• > and Prevention ol \  ioleuee 
ill \ lllel lea. 1‘TltK VHVIS i.Mt Vllll.KN( I IS \VIKIIICVS
I.il K 51 11969).

36. Nvrio.v.vi. Covivii 'sio.s o s  m i :  C.vises vso 
Pm v K s n t i s  ok Viin.i s i i  . ro  I'.si viu.isii Iisikk, 
T o I s ' i  hi. Dovii si ii I it vsi.il ii.11 v 171(l969i.
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A n  u n d e m o n s \ 'r a te d  c o n n e c t io n

The availability of handguns dearly in­
creases crime rates, hut do changes in the 
rules oi evidence? Judge Wilkey hints dark­
ly that there is a “connection" between 
America’s hit'll crime rate and its "unique" 
exclusionary rule. So iar as I am aware, no 
one has been able to demonstrate such a 
connection on the basis ol the annual Uni­
fo rm  C rim e Heporls or any other statistical 
data. In Michigan, for example, the rate of 
v iolent crime seems to have fluctuated with­
out regard to the life and death ol the state’s 
“anti-exclusionarv” pros iso.

From 1960-64, the robbers rate increased 
only sliolr.lv iu the Detroit Metropolitan 
Statistical Area but it quadrupled Irom 1964 
to 1970 (Irom 152.5 per 100.000 to 648.5).:l" 
W  hen the Michigan Supreme Court struck 
dow u the state’s “anti-exclusionary" proviso 
in 1970,:!M the robbers rate fell (to 470.3 per 
100,000 in 1973), climbed (to 604.2 in 1975), 
then dropped again (to 454.3 iu 1977, the 
lowest it has been since the 1960’s).

From 1960-64, the murder and nonncgii- 
gent manslaughter rate remained almost the 
same in the Detroit area, but il rose •xtraor- 
diuaiily the next six years (5.0 in 1964 to 
14.7 iu 1970). In the next lour years it 
continued to climb (but less sharply) to 20.2 
in 1974. Then it dropped lo 14.1 in 1977, the
low es t  it h a s  b e e n  s i n c e  t h e  1 9 6 0 's .
Finally, 1 must take issue with Judge 

Wilkey's ease ol the criminal who “pa­
rade! s| in the streets with a great bulge in his 
pocket or a submachine gun in a blanket 
under his arm," "langh[ing| in the lace of 
the officer who might wish to search him lor 
it" (page 225). II American criminals “know 
the dillieullies ol the police in making a 
\ lid search." as Judge Wilkey tells us, they 
'know, too, that the exclusionary rule has 
"virtually no applicability" in “large arcus

-IT, til iii. il.d.i nt itiiv paragraph .mil llie next arc 
li.iM il mi ilic Kin L’s i n  him C iuui: H e ro in s  Im llic 
' . ' . im 1900 llumiuli 1977 (llic latest year available).

I be Mil leports crime nationally. by region, hy slate 
..ml l.v "slatiilattl mt-(■ • i|><.Iil.iii statistical area." llic 
Dctrmt an., iiiclttiles five adjoining iminlics. I'ium 
l‘|ii(l-|!)77. llic stales it It* li.uilirulc ami rubbers' llmtii- 
alimis ss etc cmisislcllt ss it 11 llic Detroit area s.
is. lVople IViininelnii, .3,VI M ub. ( i l l .  I7S \.VV.

of police activity which do not result in 
criminal prosecution* ”!-D and that confisca­
tion of weapons is me of them.40 (The 
criminal might get back his blanket, but not 
the submachine gun).
Moreover, it is not at all clear that an 

officer who notices a “great bulge” in a 
person’s pocket or, as in the recent M imms 
case,41 a “large bulge" under a person’s 
sports jacket, lacks lawful authority to con­
duct a limited se;:v!i lor weapons. Indeed, 
M in in s seems to say that a policeman does 
have the authority under such circumstanc­
es.4- Even il 1 am wrong, however, even if 
the Fourth Amendment does not permit an 
officer to make such a limited search for 
weapons, abolish ing the cxclnsionarij n th ’ 
tconldu I change llia l. If an officer now lacks 
the lawful authority to conduct a "frisk" 
under these circumstances, lie would still 
lack the lawful authority to do so il the rule 
were abolished. This is a basic point, one 
that I shall locus on in the next section.

A b a s i c  c o n f u s io n

In my earlier Judicature article, 1 pointed 
out how police and prosecutors have treated 
the exclusionary rule as il it were ilsell the 
guaranty against unreasonable search and 
seizure (which is one good reason for retain­
ing the rule). A.t several places Judge 
Wilkey’s article reflects the same confusion.

I Ie complains, for example, that il a search 
or frisk turns up a deadly weapon, that 
weapon cannot be used in evidence if the 
officer lacked the constitutionally required 
cause for making the search or Irisk in the 
first place (page 224). but this is really an 
attack n llie constitutional guaranty itself, 
not iii rlusionary rule. Prohibiting the 
ui e ol o i gaily seized evidence may be poor

39. lbirncr, C.J., dissenting in llivens v. Six Un­
known Kedcral Naieulicx Agents, 10!) U.S 3SS, IIS 
11971).

1(1. See Jerome Skolniek, Jcs iif . l ;  M i l l i o n  Tlll U.; 
I.aw i:.M(iiii:i;mi:.m in Dimociimk Soiskty A*20. 
I ..union: Inlm U’llcy Sons, 2d ed. 197.r>. ( K. Miller, 
l'iiosi:<:t"in>.\; Tin: Dkcisiox rn  Cii .una: \ Si spkct 
xvi i 11 v Ciiimi 217—l.S tioiifiseiiiion ol ,mii.mobiles). 
Itoston: l.illle, Ibiivvn t\* Co., K. Iti-iningtim eil. 1909.

■II I'eiinsxl\illlin x*. Mimms,-131 U.S. illi. 107(1977) 
(per riiriiiin). .See tilut Terry x . ( lino, .392 U.S. I 1 1908).

12. IViiiisylvaniii v. Mimms, T3l U.S. 100, 111-12



"pul ilic relations" because l>y then we know 
w ho the criminal is.1:1 but an aftcr-tlic-fact 
prohibition

prevents convictions it) no greater degree than 
vvoidil eifei live prior direction to police to search 
onh bv legal me m s  . . . |"l’|he maintenance of 
existing standards by means ot exclusion is not 
open to attack unless it can be doubted whether 
the standards themselves ate necessary.'14

If we replace the exclusionary rule with 
“disciplinary punishment and civil penal­
ties directly against the erring olficer in­
volved." as Judge Wilkes proposes (page 
t2.il), and il these alternatives "would cer­
tainly provide a far more effective deterrent 
than . . . the exclusionary rule," as (he judge 
assures us (page 231), the weapon still 
would not he brought in as evidence in the 
case lie poses became the officer would not 
make the scinch v>r Irisk il he lacked the 
rcff lisite cause lo do so.
Judge W ’ilkev , oint.-, enviously to En­

gland, where "the ;rimiuals know that the 
police have a right to search them an llic 
slightest xu\i)icion. and they know that il a 
weapon is loinul I 'ev will be prosecuted 
(page 223. emphasis added), but w hat is the 
relevance ol this point iu an article discuss­
ing the exclusionary rule ami its alterna­
tives? Abolishing the rule would not cooler 
a lia lit on our police to search "on the 
slightest suspicionit would not affect law­
ful polite practices in any way. Only a 
change iu the substantive law of search and 
seiziue can do that. (See the accompanying 
insert, "I.iborali/ing the law of search and 
sei/.ure: a separate issue,") Ami replacing 
the exclusion.i i v rule with u statutory reme- 
ilv against the government would not bring 
about an increase iu unlawful police activity 
il the alternative were cqnallv effective—  
and bulge W ’ilkev expects it to be "a far 
more cllcctivc deterrent."

I vciilnic lo sa\ that Judge Wilkey has

•13. S i r  I. K.i|il.m, < iumiwi. Jc.mici: 215-16. Mine- 
nl-t. New \ •irk. llic f* tMiiitl.aimi Ihcss, 2d cd. I UTS,
I I Note, ,j,S Yai.K I..I. Ktl-t'2 (1048 k (Kuipha*is

.(tilled. * s( ,■ nl \i» I'.mlst ii, llic l.\( I ii\iamii ii liule mul 
MiMinuhm Ini the l*olin\ 52 I OtlM. !,.(!. »v I'.S. 
2 2  i - 2 h ,  i n  | ' o i  ii i p n w i . H  w i t  I n w v i i k  \ i ,  I ' i u . i p o m  

S»-SS ( I im, i no; Xliliiii*. Stiu lr i'll. |!)()2.

contused the content of the law of search 
seizure (which proponents of the exclusion­
ary rule need not, and have not always, 
defended, as the accompanying insert 
shows) with the exclusionari/ ru le— w hich 
“merely states the consequences of a breach 
of whatever principles might be adopted to 
control law enforcement officers."4"* The 
contusion was pointed out more than 50 
years ago by one who had the temerity 
to reply to the great W ’igmore’s famous 
criticism of the rule.4'1 Every student of 
the problem knows W ’igmore’s views on 
this subject, but very few are familiar 
with Connor Hull's reply. It is worth 
iccnlling:

When it is proposed to secure the citizen his 
constitutional rights hv (he direct punishment ol 
the violating olficer. wc must assume that ill 
proposer is honest, anil tiial he would have sii< h 
consistent prosecution and such heavy punish­
ment ol the (lifeiliiillg oflicet as would i aiise 
violations to rease and thus put a stop lo the 
seizure nf papers and ollici tangible evuleme 
through unlaw IuI search.
II I his, then, is to he llie result, no ev idem e in 

anv appreciable mmihcr ol eases would be ol>- 
l.lined through unlaw Ini scan lies, and the result 
would be the same, so lar as the conviction ol 
criminals goes, as il the constitutional right was 
ciiluncd hv a return ol the ev idence.

i lien why such anger in celestial breasts? Jus­
tice can he rendered mcllicicut and llici umual 
classes cuddled hy the rule laid dow n in Weeks 
oulv upon the assumption that theollicer w ill mil 
he directly punished, but that the court will 
receive the hints ol his lawful acts, will do no 
more than di iiounee and threaten him w ith jail or 
(lie penitentiary and, at the same lime, with its 
tongue iu its cheek, give lum to understand liuvv 
tearful a thing it is lo violate the Constitution. 
This has been the result previous to the rule 
adopted hv the Supreme Court, and that is a hat 
the courts are asked to continue.
. . . II punishment of the ollicer is effective to 
pi event unlaw I ul seal (lies, then equally liv (his is 
justice rendered inefficient and criminals cod­
dled. Il is only liv violations that the great god 
Ixfliciciicv can thrive.4*

•to. I'.iulst'll, viiiirn ii. 1-1, al XT.
•In. John W ig i i in i f ,  ( \iiin lii iilenei-( Ihtiilin ilIni llie- 

•jnl Si nil'll mul .Secure, H A.II. \.J. 170 11(122).
17 C. Ilall. Iu ith lire mul llie fourth Amemlmeiil, S 

A.It.A.J, (MS (1022), See illso insert at p. 33S, vu/iru; 
Francis Allen, The Wolf ('use. Scorch uml Seizure, 
I'eilerultsm mul llie Civil Liberties, lo  l l . l . .  L . H i:v . 1, 
10-2(1, I’anhcn, siiiiru n. I, al 88.

314 futhcutu-e. \ ulume (>2, Xiimlier T, I'etirunrii. IHTIJ



W a it in g  for a l t e r n a t iv e s
Judge Wilkey makes plain his agreement 
with Chid Justice burger that "the con tin- 
lied existence ut [the exclusionary rule] . . . 
inhibits the development of rational alterna­
tives" and that "incentives for developing 
new procedures or remedies will remain 
minimal or nonexistent so long as; the ex­
clusionary rule iv retained in its present 
form."4''

•IS. Stone v. Powell, I2S I/.S. 4fi5. 496, 500 (1970) 
i linreei. C.J., concurring). K.trlicr, the (Miiel eluul 
Ii.ilked .it .ili.iiidiiniii'.’ llie eseliisiiin.il> n i l  ■ "until sinne 
meaningful .iltoni.it■ \e  e.ni lie dev elop- V because "a 
tl.it overruling" nl llrr-Av and .\/n/i, light give l.ivv 
enlnri einenl otfii i.ds "the impression linvvever erro­
neous, that all euiistitutiniial restraints on polite had 
somehow heeti removed—that all open season nil 'erim- 
inals' had heen declared." Itivens v. Sis Unknown 
Federal Narcotics ‘gents. -J03 L.S. 388, I I I ,  120-21 1 10711 (dissenting).

Thus. Judge Wilkey warns that "wc will 
never have any alternative ii: operation until 
the rule is abolished. Si. long as we keep the 
rule, the police are not going to investigate 
and discipline their men, and thus sabotage 
prosecutions by invalidating the admissibil­
ity ot vital evidence . . ." (pages 217-18). He 
argues that A/«pp “removed from the states 
both the incentive and the opportunity to 
deal with illegal search and seizure hy 
means other (nan suppression" (page 227). 
And he concludes his first article with these 
words:

[L]et us . . .  hy  a b o l i sh in g  the  rule perm it  in the 
labora tories  nl o u r  fi lly-one ju r isd ic tions  (lie ex­
pe r im e n ta t io n  w ith the  various p o ss ib le  allerna- 
lives p ro m is in g  lar m ore  than  the n o w  d is c re d i t ­
ed exclusion.irv rule.

Liberalizing the Saw of 
search and seizure: a separate issue

As Frolcssor (now Dean) Monrad Paulsen 
has uuled, and as his own writings illustrate, 
supporters ol the exclusionary rule need not, 
and have not always, defended the content 
ol the law ol search ami seizure. Thus, more 
than 20 years ago. Paulsen maintained that 
iu several respects the law of search and 
seizure was "too restrictive of police work 
and ought to lie liberalized.”1 I share his 
view that if the substantive rules of search 
and seizure "make sense in the lighl of a 
policeman's task, we will he in a stronger 
position to insist that he obey them."9

In the early lOOO’s, Professor Fred Inbau 
criticized the Court for handing down A/t/pp 
«. Ohio, warning state prosecutors ‘‘You’ll 
experience some real jolts” if such federal 
'doctrines as the ban against'seizing items of 
‘‘evidentiary value only" (first articulated in 
C ou lc t l c. United States, 255 U.S. 298, 309- 
II 11921 J) ‘ 'are applied to your own eases,”3

1. I'.uiIm'ii, Snfi'f!utml\ in lli.‘ I.tnr nf Search ami 
Seizure, 52 Nw. U.L. IlF.V. 65. CO (1957).
2. /./.
3. IiiImu, hihlic Safely i. huliv.hlual Civil LilwrUcs: 

The I'rinecutar'x Stain I 53 J. ClllM. L.C. ,v I’.S 05, 07 
(1902) (keynote address .it 1901 annual meeting ol 
National District Attorney's Association).

In my response, I said that the (  '•aided rule 
(which pot objects of "evidentiary value 
only" beyond the reach ol the police even 
when they net on the basis of “probable 
cause" or pursuant to an otherwise valid 
warrant) "is unsound and undesirable . . . 
[It] is wrong because it departs from the 
fundamental principles pervading search 
and seizure law."1

If the Fourth Amendment had indeed 
carved out a "ztinc" that the police could 
never enter, abolition of the exclusionary 
rule, either across the hoard or along this 
particular Iront, would not have authorized 
the police to enter the zone. The proper 
response, ii criticism of the Clouted rule was 
valid (and it was), was not to overrule A/«pp 
or Weeks but lo abolish the ( fo u le d rule—  
which the Conn .subsequently did.*' □

— Y.K.

•I. Kamisar, I'lililie Safety v. hnltiUtiuil Liberties 
Same "Facts"unit "Theories, " 53 J. ClllM. 1..C. <v I’.S 
171, 177(1962).

5. Sec Warden v. llayden, 387 I'.S. 29-HIU67) (Bren­
nan, J.) (Distinction between "ineio evidence" am 
iiivtiuiiienlalitles, fruits ol crime or cuutndinnd finds nu 
support iu Fourth Amendment). See also Herger v. New 
York. 388 U.S. 41, 14 n. 2 (1907).
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Iii light <il mir history, these comments 
(hoth the Chief justice’s and Judge 
Wilkey s) are simply baffling. First, the fear 
oi "sabotaging" prosecutions has never in­
hibited law enforcement administrators 
from discipline g officers lor committing the 
"many unlawful searches of homes and au- 
tomohiles ol innocent people which turn up 
nothing incriminating, in which no arrest is 
made, about which courts do nothing, and 
about which we never hear.”49

Second, both defenders oi the rule and its 
critics recognize that

there  are large areas  u |  po l ice  ac tiv ity  w h ic h  do 
imt result iu eiintiii .il  p ro secu t io n s  (e.g.. arrest 
nr confisca t ion  as a p u n i t iv e  sa nc t io n ,  (couitnnn 
in g a m b l in g  an d  lu p io r  law vio la tions),  illegal 
d e ten t io n s  w h ic h  di> not result in the  acipiis i-  
linn ot ev id en c e ,  u n n e c e ssa ry  d e s t ru c t io n  of 
p rop e r ty !— h en ce  the  ru le  has v ir tua l ly  rio a p p l i ­
ca b i l i ty  an d  no effect in su ch  s i tu a t io n s / ’"

W  hatever the reason for the failure to disci­
pline officers lor “mistakes” in these "large 
areas ol police activities," it cannot be the 
existence oi the e.xelnsionarv rule.

Finally, and most importantly, f o r  manij 
decades a majority ol the states had no 
exclusionary rule but none o f  than devel­
oped any meaningful alternative. Thirty-five 
years passed between the time the federal 
courts adopted the exclusionary rule and the 
lime W all was decided in 1919, but none ol 
the 31 which still admitted illegally
seized evidence’’1 had established an alter' 
native method ol controlling the police. 
Twelve more years passed before A/rtp/i im­
posed the rule on llu* state courts, but none 
oi the 21 state* which still rejected the ex­
clusionary rule'*- had instituted an altering iv e 
icmedy. This hall-ceutury ol post-Weeks 
"freedom to experiment" did not produce 
.my lueaningiul alternative to the exclu­
sionary rule anywhere.

IU Itiin. ear v. United Stales, 33KU.S. Kit). 1st I l(HU> 
I |a< ksuii, j.iiiieil liv Tr.inklmler anil Murphy, |J. 
ilisveiltingl (sell-sly led prulma.e). lint ej J .it ksou, J., in 
Ii \ me v. ('.ililnrnia. .J 17 l .S. 128, 135-37(10511.

all. See mile 30 xi/in/ and ,n eninp.invmg lest.
51. See w.ilt v. C..Iiir.nl.i ,  338 I'.S. 23. 2U. 38 (1010),
.52. See Tlkins v. United Slates,3(iI I'.S. 20.5, 22 1-25 

( lOiilU.

D is p a r i t y  b e t w e e n  fa c t  a n d  th e o r y
Ot course, few critics ot the exclusionary 
rule have tailed to suggest alternative reme­
dies that might he devised or that warranted 
study. .None of them has become a reality.
in 1922, for example. Dean Wigmore 

maintained that “the natural way to do jus­
tice" would he to enforce the Fourth 
Amendment directly “by sending for the 
high-handed, over-zealous marshal who had 
searched without a warrant, imposing a 30- 
day imprisonment for his contempt of the 
Constitution, and then proceeding to affirm 
the sentence of the convicted criminal."®1 
Nothing ever came of that proposal. Another 
critic of the rule suggested that a civil rights 
office be established, independent of the 
regular prosecutor, “charged solely with the 
responsibility of investigating and prosecut­
ing alleged v iolations of the Constitution by 
law-enforcement officials/*4 Nothing came 
ol that proposal either.
Judge Wilkey recognizes that "polkemen 

traditionally are not wealthy," hut “Itjlu* 
government lias a deep purse " Thus, as did 
Chief Justice burger in his Hircns dissent,'*'’ 
Judge Wilkey proposes that in lieu ot the 
exclusion of illegally seized evidence there 
he a statutory remedy against the govern­
ment ilsell to allord meaningful compensa­
tion and restitution for the victims nl police 
illegality. 'Two leading commentators, Caleb 
Foote and Fdward Barrett, Jr. made the 
same suggestion 20 years ago,'"* hut none of 
the many states that admitted illegally 
seized evidence at the time seemed interest­
ed in experimenting along these lines.

Indeed, the need for, and the desirability

53. Wiumoio, wi/ira ii. Hi, nl -IH-I. Ti. the Mime elfei t 
is X Wijjmor*., K v im .vn ; $2181, al I0(3dcd. HMD), lint 
mv I hill, *11)11(1 li. 17. .it fi-IT, ili.iil.tilii; hetlict me
marshal vvonltl ever h r  compelled to live upon jail
hue ’’

51. I’rtersini, Itc.strictions Iii llie l.au nf Search and 
Seizure, 52 N. U.LOkv. Hi, (>2 (1057). T h e disa.lvautar’- 
cs ol li.is proposal a c discussed in I'aidseii, sii/iia o. I I. 
at 01.

55. Itiven vs. Siv Unknown Ti-dr-i.il Narcotics
\tfcntN, 103 U.S. 3.SS, lit. -122-23 (1071).

5(i. Tonic. 'I'orl llcinedics far Police \'ioluHons of 
halii idnal liiehls. 30 Mixx.U.Hkv . 103 (*055). Harrell, 
Txelusuai of To idenre <Ihtumcd Ini Illegal Searches—.1 
( 'oiaineiii on Pea/de is. (lahau. -J3 (1 vi.ir. I..lti:v. 5(i5, 
502-05 (10551,

•l it) liidicalurc/Yuluiiic 02, Souther 7, Teliriiarn, 1117!)



o f ,  a  s t a t u t o r y  r e m e d y  a g a i n s t  t h e  g o v e r n ­
m e n t  i t se l f  w a s  p o i n t e d  o u t  a t  le a s t  a s  l o n g  
a g o  as 1936. i u  a  f a m o u s  a r t i c l e  p u b l i s h e d  
t h a t  y e a r ,  J e r o m e  H a i l  n o t e d  t h a t  t h e  p r o s ­
p e c t s  ol s a t i s f y i n g  a  j u d g m e n t  a g a i n s t  a 
p o l i c e  o l l i c e r  w e r e  so  p o o r  t h a t  t h e  to r t  
r e m e d y  in  t h e  h o n k s  “ c o l l a p s e s  at i ts  i n i t i a l  
a p p l i c a t i o n  to  t a d . "  S a i d  M all:

[W Jhere there  is l iab il i ty  (as in th e  ease  of th e  
p o licem an) ,  th e  l a d  ol financial i r re sp o n s ib i l i ty  
is o p e ra t is e  ami. p re s u m a b ly ,  co n c lu s iv e ;  w hile ,  
w h e re  f inancial re spo n s ib i l i ty  exists (as in the  
case  of a oily), the re  is no liabil ity ,* '

“This disparity between theory and fact, 
between an empty shell ol relief and sub­
stantial compensation, observed Professor 
Hall— 13 years ago— “could not remain un­
noticed.’rx
This disparity— no longer unnoticed, but 

still uncorrected— has troubled even the 
strongest critics ol the rule. Thus, more than 
33 years ago, J.A.C. (bant suggested “imple­
ment! inglthe law covering actions for tres­
pass, even going so far as to hold the govern­
ment liable in damages lor the torts ol its 
agents.■Vl And, William Plumb, Jr., accompa­
nied his powerful attack on the rule with a 
similar suggestion.'1"

M a p p ’s  t r a u m a t ic  e f fe c t s
At the lime nl Plumb's article, the admissi­
bility nl illegally-seized evidence had "onee 
more heeome a burning question in New 
York.” ,i! Delegates to the 1938 constitution­
al convention had defeated an effort to write 
the e.xelnsionarv rule into the constitution, 
but oulv alter a lung and bitter debate.1’- The 
battle then moved to the legislature, where 
lulls were pending In exclude illegally ol>- 
la'iied, or at least illegally wiretapped, evi­
dence.":l

•ii. Ji'miiH' 11.ill, I'hr /.(/» uj Arrest in Ihltilitm hi 
Conlniiimivrii .Suck// I'mlilrnis, 3 U.Cm. L.Hi;v, 315,
a m  titrsti).

5.5. I<l. ,il i IX.
• >'). I \.( 1. (3 .ml. Si tin'll mul S r im rr  in (hilifinniii. 15 

So. < w n . I ..it i v . |3S). 151 <!!M2l.
(>(l. U il ium I'liimh. I!h mil Enlorennrnt nfllir l.ini, 

21 (.ohm;1.1. I.. (.). 337. 3x7 119.3!)).
<»l. hi. .•! .11!).
(>2. I \ ivv  )ollK ( OSS'I I I C l  lox VI. C.'ow KXIION. 

Itcviv/I Hi'i iiul 55.X-594 i I93.XI.

Against this background, Plumb offered a 
whole basketful ol alternatives to the rule"4 
and he said the state legislature ‘ should 
make a thorough study of the problem of 
dev ising effective direct remedies [such as 
those he had outlined] to make the constitu­
tional guarantee ‘a real, not an empty bless­
ing.’”0* But nothing happened.
Otherwise why would a N e w  York City 

Police Commissioner say of Mu ftp some 20 
years later:

I can think of no decision in recent times in the 
field of law enforcement which had Mich a dra­
matic and traumatic effect as this ... I was im­
mediately caught up in the entire problem of 
reevaluating our procedures which had followed 
the Define rule, and modifying, amending, and 
creating new policies and new instructions for 
the implementation of M i i i >i >. The problems were 
manifold. [Supreme Court decisions such as 
Mupp] create tidal wav es and earthquakes which 
require rebuilding ol our institutions sometimes 
from (heir very Inundations upward. Kctraining 
sessions had to he held Irom the verv top admin­
istrators down to each ot the thousands ol foot 
patrolmen . . .

In theory, D i‘Jorc,,'~ which rejected the 
exclusionary rule in New York, had not 
expanded lawful police powers one iota. 
Nor. in theory, had A lap p reduced these 
powers. What was an illegal search before 
Define was still an illegal search. What was 
an unlawful arrest before Mapp was still an 
unlawful arrest.
The Define rule, of course, was based 

largely upon the premise that New York did 
not need to adopt the exclusionary rule be­
cause existing remedies were adequate to 
effectuate the guaranty against illegal search 
and seizure. Cardozo said that:

The officer might have been resisted!!], or sued 
lor damages or even prosecuted lor oppression.
I le was subject to remov al or other discipline at 
the hands ol his superiors.

Why, then, did M upp have such a "drainat-
(i l. hi. .it 3S7-3S!).
(35. hi. at 3,S3.
ti(i. Mnrphv. Jmlieitil Itei'ii'ii’ nl Police Metlioils in

I.mi l.nlnirriiirnt: I lir Problem nj (h until inner Ini 
I'nlier Driniitmrnls. •( I Ti:x vs I ,.lti:v. 959. 9 1 1 i |!)(i(i).

(>7. IYiiplr ». IJiture. 212 N'.Y. 13. 19. l5U N .li.5S5 
(192(3).



if' .tin! "Iinitinatic effect? W h y  did it ne- 
i-fssii.iif "> routing new policies?’ What 
wcTf llu- old policies like? W  hy did it neves- 
sitalf retraining sessions Irom lop to bot­
tom? Wli.it was 11 if o ld training like? What 
did the ennimissinner mean when he said 
that lie tore A/o/.'/i liis department had 'Tol- 
lowed the U r  lu r e  rule
On lull.ill nl the NVw York City Police Depart­
ment as well as law eiilnreeinetlt ill general. I 
state unequivocally that eveiv effort was directed 
and is still being directed at compliance w ith and

iinpleuieutation of A/«ji/). . .,B*

1st, t it peculiar to talk alioot polite "com- 
pliatiee with" and “implementation o f  a 
remedy for a violation of a hods of law the 
police were supposed to lie complying with 
and implementing all along? W h y  dir! the 
police have to make sticli strenuous efforts to 
comply with S lupp unless tliev had not heen 
complying with the Fourth Amendment?

O). Murphy, *»/>/<; ii. Wi. at 911.

Are comparisons with 
other countries meaningful?

Though it may he tempting to think that the 
serious defect'* of our criminal justice sy s­
tem are the result of our failure to adopt 
European models of investigation and trial, 
it may lie that the faults ol our system are

better explained hy such factors as our ethnic and 
racial differences, the traditional lawlessness of 
our people and our officials, and our insistence on 
using the ciiminal law to eomhat every hum ol 
socially disapproved conduct . . . We can no 
more import our solutions than we can export our 
problems.1

Nevertheless, il is plain to Judge Wilkey 
that "one proof of the irrationality of the 
exclusionary rule is that no other civilized 
nation in the world lias adopted it.” “M o w  
do all the other civilized countries control 
their police?" he asks. “W h y  does the Unit­
ed States, alone, roly on the irrational exclu­
sionary rule?"

In his reliance on comparisons with other 
countries to attack the exclusionary rule. 
Judge Wilkey parts company with the two 
academicians lie has chiefly leaned on, 
Steven Schlesingcr and Dalliti Oaks. Schlcs- 
ingcr saw little point in making comparisons 
between Canada and the United States.- Me 
recognized that there may he no comparable 
need for the exclusionary rule in Canada 
(and Western European countries) for sever­
al reasons:

1. I’. Inlinsim, Hunk Hovievv, .XT Y.vl.K I..J. •KMi, -110. 
•M l (1977).

2. S. Selllcsinger, Exta.L'MON.VIIV INJUSTICE: TlIK
Piurm.i.vi i s il.i.i.c.vi.i.v o u t .\ini:i> E vidence HIT
(App. II). New Yurk: Mm eel Drkkcr, 1977.

• Their police "arc simply better disci­
plined than their American counterparts.’"1

• Canada’s crime rale, “especially that ol 
violent crime, is substantially less than that 
of the United States, thus putting less  pres­
sure on the police to deal with crimes by 
illegal methods.”-1

• Canada’s problem with crime is not 
exacerbated hy the level of racial tension 
experienced in the United States,”s

Finally, Schlesingcr noted, "ii would 
seem that these factors which differentiate 
Hie Canadian law enforcement situation 
.rom the American arc likewise present in 
the nations of Western Europe.

Legislative oversight
Some 20 years ago, Justice Jackson suggest­
ed another possible factor when he said:

1 have been repeatedly impressed with the speed 
and certainty with which the slightest invasion of 
British individual freedom <>r minority rights hy 
officials of the gov ernment is picked up in Parlia­
ment, not merely hy the opposition, hut hy the 
party in power, ard made the subject of persistent 
questioning, criticism, and sometimes r.vlmke. 
Then is no waiting on the theory that the judges 
will take care of il . . . |T|o transgress the rights 
oi the individual or the minority is had polities. 
In the United Stales, 1 eannot say that this is so.7

3. Id.
•1. Id. .it 107-08.
5. Id. at 10S.
0. Id.
7. It. Jackson, Till-: Slthkmk O ouirr  in Tim A.vtElii- 

cvs System oe IIoveiinmem SI-32. New York: Harp­
er Toreliliooks, KJiVJ (originally published in 1955 by 
Harvard University Press).

34S Judicatur.‘./Volume 62, Number 7, February, 1070



I'liiw in** Irivm th*.- \lni>ii case is (lie issue nl the unsoundncss d the underlying premise
defining probable eause to constitute a lawinl ()| l ) r forc. Otherwise win, al a post-Mapp
arrest ami subsequent seareh and seizure.™ 'raining session on the law ol search and

Doesn’t this issue How Irom the Fourth seizure, would Leonard Heisman, then the
Amendment itse’J? Isn’t tin t w ind the New York Cit\‘ Deputy Police Commission-
Fourth Amendment is all about? er in charge of legal matters, eomment:
The polit e reac tion to M app demonstrates t|r, t.ast. iva% U l.

reorganize mir thinking, Irankly. Before this, no-
' T 0 ~ / T ^ T w :}. t'or similar nw. linn to Mapp h i  other 11)' ,1, lu 'll ,L'd  »«■* «*'" '• w arran ts .  Al-

law enforcement oifuials. see kamisar. On llic Todies th o u g h  the  I  .S. ( . ( ins t i tu tion  requires  w arran ts  in
ii./ I'olic. I’rusecutiim Oiiculetl Critics of the Courts. -JO m ost eases , th e  U.S. S u p rem e  C ourt  had ru led
C o h m :i.i. 436. -MO-4:} ( ISMi-lf. [un t i l  1961] tha t  ev ii leuee  ob ta in ed  w ith o u t  a

Mori recently, an American political sci­
entist furnished examples ol "zealous legis­
lative oversight" of the police of Scotland, 
Sweden, West Germany and France, indi­
cating that it is still "good polities” in many 
F.uropean countries to observe civil liber­
ties.“ It was noted, too, that “[ejivilians do 
not just oversee hut actually run most Euro­
pean police departments";" that several Eu­
ropean countries reserve hundreds of posi­
tions lor lawyers w ho are recruited directly 
into the upper ranks10; that "European 
police departments place much more e m­
phasis on education"11; and that some Euro­
pean countries actually encourage com­
plaints against police and, not infrequently, 
sustain them.1-

Canada's differences
H o w  do other countries control their police 
without the exclusionary rule? At least with 
respect to Canada, Professor Oaks offers 
explicit answers,1-1 but his answers do not

H. Berkley, /itwn/ie anil America: //on llic Police 
Work. Till; Ni'.vv Iti.iu III.IC, Aug. 2. ISKW, iu A. Nieder- 
holier iN A. Hlumlierg. eds., Till; AMIIIVAU-NT l'OllCi:; 
I ' r . n s m  iivks ox rnic I’oi.ici; .St. l l indatf.  Ill; 
Dryden I'rrss 2d oil. I!)7(i.

9. hi. at 50.
III. hi. al 10.
11. 1,1.
12. "(icriil.lli police departments set lip special 

himllis al puhlic events, asking visitors lo make cum* 
plaints. The niunher ol complaints against policemen 
in Midi dries as London and Merlin lar exceeds the 
iiiiiiiI)' - filed against policemen iu New York City. And 
a mm Ii higher ratio of complaints is sustained, nearly 
20 per i cut in West Merlin." hi. at 51.

.•V.'-ViwT “f'Vvgtyc'

• • ’ »*• W f.

demonstrate the “irrationality” of the rule in 
the American setting. Rather, they indicate 
why Canada may t.; , need an exclusionary 
rule, but why the United States still dues.

First, "police discipline is relatively 
common . . . Second, police officers are oc­
casionally prosecuted for criminal miscon­
duct occurring in the course of their oflieiai 
duties.” Oaks considers a third fat lor per­
haps most important of all; ", , . an ag­
grieved person’s tort cause of action against 
an offending police officer is a real rather 
than just a theoretical remedy . .

Hut he suggests that the dilferenee is more 
than simply the remedies. ”[P|olice arc 
greatly concerned about obeying the rules 
and vcrv sensitive to and quick to he influ­
enced by judicial criticism of their conduct,” 
he writes. And Canadian prosecutors play 
a different role from that of American prose­
cutors. A prosecutor there "will sometimes 
exercise what he considers to he his teaching 
function with the police hy refusing to intro­
duce evidence that he consider to hav?* 
been improperly obtained.” Moreover, “Ca­
nadian prosecutors are part of the Ministry 
of Justice, which has . . . command authori­
ty over most of the police organizations . . 
and channeh hy which to correct offensive 
practices. — Y.K.

13. Oaks. Sltitliiiuu llic Kxchi.siimarii llulc in Search 
ami Seizure, 37 L’. C m . I-  ltl-v. 6(j5, 702-03, 705-06 
(T!>70). Canada, ot course, "lias no written law emiipa- 
rable to the (ninth amendment prohibition against 
unreasonable searches and seizures.” hi. at 704.



\v irr.ui!— illegally ii von will— was admissible in 
slate courts. So the tceling was, w hy bother?1'

N o  i n c e n t iv e  for c h a n g e
As I have already indicated, critics of the 
exclusionary rule have often made proposals 
for effectuating the Fourth Amendment by 
means other than the exclusionary rule— hut 
almost alw ays as a qu id pro qui> for rejecting 
or repealing the rule. W h o  has ever heard oi 
a police-prosecution spokesman urging— or 
a law enforcement group supporting— an 
effective “direct remedy” for illegal searches 
and seizures in a jurisdiction which adm it­
ted illegally seized evidence?7- Abandoning 
the exclusionary rule w ithout wailing lor a 
meaningful altornatix e (as Judge Wilkey and 
Chief justice Burger would have us do) will 
not furnish an incentive lor devising an 
alternative, hut re lieve whatever pressure 
there now exists lor doing so.

I spoke in my earlier article of the great 
symbolic value ol the exclusionary rule 
(pages (19-72, S3-S1). Abolition ol the exclu­
sionary rule, after the long, bitter struggle to 
attain it, would he even more important as a 
symbol.
During the 12-year reign of II'«>/?". some 

state judges

remained mindful ol llie cogent reasons lor the 
admission oi illegally obtained evidence and 
clung to the fragile hope that the very brazenness 
nl lawless pub. iiicdmds would bring on elfec- 
lixe deterrents other than the exclusionary rule.7"

Their hope proved to he in vain. W o lf estab­
lished tin* "underlying constitutional dnc- 
iritie” 11i;it “the Federal Constitution, by 
virtue ol the Fourteenth Amendment, pro­
hibits i.inreasonalile searches and seizu. s 
by state oliieei s”71 (though it did not require 
exclusion ol the resulting evidence); Irvine 
warned that il die states “defaulted and

.71. N.V, T imi.s, Apriltfl(i5, p. .'3d.
.2. Ilelore the ( illidii ileeisiim "|l|aw eillori einenl 

gun prelerreii llie ambiguity ol selilur. -litigated 
rules ...,(| li.nl no I,.,11 imeiilixe (n lake llie iisks in- 
xnixed iii seeking legislative actiuil. And there was little 
evidence that ulhci groups wonh1 take the initiative lo 
lon e the police to mine before the legislature." Harrell. 
siqirn n. 5(>, at 5H2-5H5.
71. Traynor, suimi n. 2. at 324.
71. Klkilis v. Tuiterl States. 301 T„S. 2dfi, 213 ( liJ(id) 

(tin- < aunt, per Stew ait, J., tleserihmg U’o//).

there were no demonstrably effective deter­
rents to unreasonable searches and seizures 
in (ieu ol the exclusionary ride, the Supreme 
Court might yet decide that they had not 
complied with ‘minimal standards’ of due 
process.”7"’ But neither W o lf nor Irv ine stim­
ulated a single state legislature or a single 
law enforcement agency to demonstrate that 
the problem could he handled in other w avs.
The disappointing 12 years between W o lf 

and Mtipp give added weight to Francis 
Allen’s thoughtful commentary on the W olf 
case at the time it was handed clow n:

This deference to local authority revealed in the 
IIV)//ease stands in marked contrast to the posi­
tion ol the court in other eases arising within the 
last decade involx mg rights 'basic to a tree socie­
ty.’ It seems safe to assert that in no other area of 
civ il liberties litigation is there evidence that the 
eoorl lias construed the obligations ol federalism 
In require so high a degree nt policial sell- 
abnegation.
. . . |l|n no other area in the civil liberties has 

the court lelt justified in trusting lo public protest 
lor protection ol basic personal rights, indeed, 
since the rights ol privacy are usually asserted lix 
those charged with crime and since the demands 
of efficient law enloreement are so insistent, it 
would seem that reliance on public opinion iu 
these eases can he les- justified titan in almost any 
other ...7,1

Nnxv bulge Wilkey asks us to believe that 
the rest,.reel ion ol W olf (and evidently the 
overruling ol the 65-year-nld Weeks case as 
well) will permit "the laboratories ol our 51 
jurisdictions’ to produce meaningful alter­
natives to the exclusion;.:/ rule. (Again, see 
text following note-IS). Mis ideological ally, 
Chief Justice Burger, is even more optimis­
tic. lie asks us to believe that a return to the 
pro-exclusionary rule days “would inspire a 
surge ol activity toward providing some 
kind oi statutory remedy lor persons injured 
hy police mistakes or misconduct."'*

And to think that Judge Wilkey (on page 
232) accuses defenders oi the exclusionary 
rule ol being ‘'stubbornly blind to (>5 years 
of experience"! □

75. Ti.ivnur. Mqiru ti. 2, al 321.
71*. Vilen, \ii)trn ii. 17 .it II , 12-13.
77. Slone v. Powell. I2S t .S. 11)5, HKi. 501 <P)7fil 

(dowlllillgj.

o i l )  Jiuliriiltire/\'ohmic 02. Smaller 7. I'chriturti, 107!)



A  c a l l  f o r  a l t e r n a t i v e s  
t o  t h e  e x c l u s i o n a r y  m l e :  
l e t  C o n g r e s s  a n d  
t h e  t r i a l  c o u r t s  s p e a k
by Malcolm Richard Wilkey

I n comparison with Professor Knmisar's 
response to m y  criticisms oi the exclu­

sionary rnli'. my comments will lie brief. 
Kssentially■, I am content to rest on the 
aliiinia.tixc ease Im returm stated in mv 
m  igin.il article.

It is oliv inns, although he does not specifi­
cally say so, that Piolessor Kamisar chooses 
to defend his position on the second ol the 
two grounds whi*. I posited as Itis inevila 
hie choices. Thus, he does not claim that the 
Fourth Amendment necessarily mandates 
the cvclusimiai' rule; he says only that, 
under the (uinsHution, we have a choice ol 
methods tu ci111iivc the ban against unrea­
sonable scan lies mid seizures and that the 
.exclusionary rule is the best choice.

II there is In  he a choice, however, there 
must he grounds Im a c hoice. Indisputably 
valid and i moiiii m g  evidence cannot lie 
excluded mi whim, I,nicy, or iinprovcn the­
ory. I he burden ol prmil is on those like 
I’lolessiu k.unis,ir. who would exclude such 
evidence. No one, not even Professor Kam- 
is;u. has come forward w ith such prool.

< inks' cm icli'.s im i o l 1970 is s till u u c u u tra - 

d ic ted :

I'l'Iiiilay, imnc lli.m (illy y ears altci llu- exclusion- 
arv role was ado|ite<| lor the ledei.il mulls ami 
almost a decade alter II was imposed upon the 
state courts, there is s|j|| mi eimv lin ing evidence 
In verilv (lie actual premise ol deterrence upon 
wliii Ii die mle is based or lo tlfti'iiiiiur llie limits 
ol its elleeliveiiess.'

At the same time, however, Oaks did relute 
Prolossor Kamisar:

Kamisar is merely saying wlial llie Supieme 
t.’ourl ami a considerable number ol scholars 
hav e said over ami o\ cr again, tiial in the absence 
ol any better alternative, wc arc willing to lake 
llie deterrent elici t ol the exclusionary role solely 
on llie basis ol assumption.
lo m o o , the rhetoric eimcerniog the tactual 

basis lor the exclusionary rule amomits lo no 
more than ’fig-leal phrases used to cover naked 
ignorance.

I submit that whatever the merits of his 
second article in emphasizing the complexi­
ties ol the problem, Kamisar has not made a 
case for deliberately choosing the exclusion­
ary rule over the available alternatives.

1. Oat,,. S/in/i/iiig llif l\\ilii\iiiiuuii Huh■ iii .Siimh 
mul Seizure. 37 P. Cm. I.. In v. (jti.j, 1,72 (1070).

2. 1,1. al 07.S.



M o v in g  to w a rd  a l t e r n a t iv e s

It is tlie downplaying ot available alterna­
tives that I iiiui most distressing in Professor 
Kamisar’s position, lie argues that “ fo r  
liiiimi decades a majority ol the states had no 
exclusionary ride hut none o f  them devel­
oped any meaningful alternative” (page 346). 
lie even dredges up an ancient dilemma—  
the policeman is liable but financially irre­
sponsible while the state or municipality has 
financial responsibility but no liability. This 
ignores the great erosion in the law ol sover­
eign immunity which has occurred, and the 
-aracity of Congress to speak effectively 
about it.

i do not really know whether any '‘mean­
ingful" alternative to the exclusionary rule 
emerged in any of the states prior to A/«/>/», 
but 1 do suggest that, wherever we have 
been and wherever we want to go, we start 
Irom where we are now. I propose Congres­
sional action to provide meaningful alterna­
tives to the exclusionary rule. Congress 
could directly provide federal remedies, and 
indirectly permit and encourage the states to 
provide the same or alternative remedies. In 
other words, the exclusionary ride could be 
abolished now, conditioned oi* the enact­
ment nl acceptable alternatives.

I would prefer to see the exclusionary rule 
abolished conditionally with alternatives 
provided simultaneously, hut I urge aboli­
tion in any case. I do so because the rule is 
pernicious in its present form, and I am 
confident that more attractive alternatives 
would speedily emerge.
At the outset of my original article (page.. 

— 1 T—fi 1S), I discussed the question of who 
should act first, the Supreme Court or Con­
gress. II Congress seizes the initiative, it 
could simultaneously provide a federal al­
ternative and condition aholitio i ol llu* idle 
in the stales on their providing an equal 
remedy. II the Supreme Court acted first, I 
believe Congress would act speedily to fill 
the gap with a federal remedy.
Therefore, 1 respectfully suggest to Pro­

lessor Kamisar that lie lias not met the issue 
squarely: lie has given us some history; 
quotations Irom mist everyone of promi­
nence who lias c n  used the rule; and some

crime tics whose current or past rele­
vance is not immediately apparent.3 Hut lie 
lias not analyzed the practical working of the 
present exclusionary rule as compared to the 
excellent possibilities for logical reform in­
herent in the proposals I made.

T h e  m u lt ip le  c a u s e s  of c r im e  
a n d  th e  e m p i r i c a l  d a ta

In bis discussions of the crime rate and the 
exclusionary rule and guns and the exclu­
sionary rule. Professor Kamisar generally 
indicates that 1 attribute all crime, or all 
crime with handguns, or all crime rate dif-

C o n g r e s s  c o u l d  p r o v i d e  

a l t e r n a t i v e s  to t h e  

e x c l u s i o n a r y  ru l e  a n d  

e n c o u r a g e  t h e  states 

to d o  t h e  s a m e .

ferences, to the presence or absence of the 
exclusionary rule. Such a position appears 
easy to refute by statistics, which necessarily 
embrace the effect of many factors.

For example, it is no surprise to me that 
crime did not decrease in Michigan from 
1963 to 1970— a period in which the state, iu 
effect, abolished the exclusionary rule. The 
fact is that crime increased everywhere dur­
ing the turbulent 60s, and no one could 
expect that abolishing the rule would give 
Michigan immunity from the nationwide 
epidemic.
Actually, as Professor Kamisar quoted hut 

failed to recognize, 1 referred to the "huge 
social cost . . . of street crimes . . . which 
flourish in no sm a ll degree simply because 
ol the exclusionary rule . . ." (page 215). I

3. On llic pill,ills nl statistics in this field, ms Oaks, Mi/irti n. I, at UXT-.S9, T12—Hi.

■352 Jitiliitiltirc/l'ohtmc t>2, Xttmher 7. I'ehriiary, 107!)



did not mle out oilier factors here, as I did 
not rule out other factors in the comparison 
of the United States and other countries. Il 
may well he, ... Chief Justice Hurler has 
suggested, that the effect of the e.xelnsionarv 
rule is not readily susceptiable to empirical 
proof.1 Hut I submit that logically we all 
recognize that the effects of the exclusionary 
rule, by its presence or absence, must be 
there in some degree in the various ways that 
I have described them. The available empir­
ical data tends strongly to support this idea,’’ 
hut obviously selectiv e opposing arguments 
can he made.

I1.ven il abolishing the rule resulted iu 
minimal effect on the number of illegal 
searches, and even il the presence or ab­
sence ol the rule has no discernible effect on 
the overall crime rate, is this an argument in 
nippurt ol an irrational system of freeing 
criminals Irom punishment:' This is the 
most visible, undeniable effect of the exclu­
sionary rule, .uid one vv liich brings the entire 
sv sl 'in ot justice into disrepute.

U n r e a s o n a b le  s e a r c h e s —  
the  le v e l  of p r o b a b le  c a u s e

Whether Professor Kamisar’s question—  
"Are we talking about the impact of llie

I .>'«•«' Iiiveiis (. si\ l nkiiiic.il \.uni'll Auentv nl 
I- cilcr.il lliiic.nl nl Vu. nlies, 10'} I'.S, .'}SS, I l(i (10“ • 
(llu O'er, < .'.l„ dissent im; I. ( ( r.iks, Si millin'.' tin• /•.'vc/il- \ii>nniii Huh' in Si inch mul Seizure, IT t'. (fill. I.. Hi:v.

liliT 110701 l.iv ,iiI.il .In 11.it.i iiieuiicliisive nn prn|iiisj. 
linn (li.il cm liistnii.ilv rule itiscimrilgi's illegal sc,in lies 
,aul si'i/iiresl.

Ms | >• i - il ii hi is ■ niiuiiiciil villi lli.il scl Inrtli in
(l.iks .it I it 'It*, \iiinn ii. I ,i( 75a—Vi. He* ngni/ing llic 
limn.iimus nl ilic .is.iiI.ililc empirical il.il.i, lie l.ilidlcil 
ln> fiu.il si'clinn “I’uslsi npl” mul "(.’nm liisiun") anil
• ari'lulls staled:

"Mils puslsi upt il i ,iv s upnii dial cvidi'iii v, l)i|i it 
I ii11slies past llic mu cit.unties identified in llie ilist us. 
sum nl die data and makes snmc assertions that arc nut 

*» 11111' suppuiicil I" il liat lulliiws is .in argument, nut 
a i uiirliisiiin, l lic evi lusiniiari rule slmulil lie uliul- 
islu'd. Iml nut i|iutf vet | ll  lails in | deterring illegal 
scan In's and wi/nie% In llie pnliic. , . . | | t |  juipuscs 
cm t'ssise i us|s un llie eiutiiii.it justice system . . .

Despite tliesc ucakncsses and disadvantages, (lie 
evi i■ isiuiiat\ illic sliuidd lint lie aliullslicd until tlicic is 
sniiielluua In take its pl.n c and perlnrill its Inn essen­
tial I ii in In ms.. 11|| sinudd lie replaced In an effective 
tnrt lemeilv against llie iilivmlillg ulfieer nr Ids 
eitlplnver. . , ."
Cl vu pulitii .il si leiitists— Itradlev ('alum and Steven 

SiIdi singer— will discuss empiiieal studies mi llie el- 
li i Is nl llie eVi luslntlarv Mile in llttlicilllirc next lllulitlid

exclusionary rule or the impact of the Fourth 
Amendment itself?”— reflects confusion in 
my  mind or his, I leave to the reader. But In­
al! means, let us try to set the matter straight. 
Professor Kamisar asserts, “Abolishing the 
rule would not confer a right on our police to 
seareh ‘on the slightest suspicion’— or affect 
lawful police practices in any way. Only a 
change in the substantive laws of search and 
seizure can do that.” And, earlier, he main­
tains that I have made “really an attack on 
the constitutional guaranty itself, not the 
exclusionary rule.”

I thought I had made it perfectly clear 
(page 224, note 2) in “flow the exclusionary 
rule hampers gun control" that there were 
two separate issues: (1) the exclusionary rule 
as an enforcement tool for the Fourth 
Amendment, and (2) the standard of proba­
ble cause fora valid search and seizure. As 1 
said in that footnote,

I am not suggesting that abolishing llie title will
I. suit in a w holesale abandonment id .mv st.m- 
dard ol probable cause lor a valid search. Not at 
all. The standard ol probable cause required is a 
totally different issue, one that I do md specifical­
ly address iu this article.

1 went on to explain why, even without a 
change in the standard ol probable cause, 
Imt alter the abolition of the exclusionary 
rule, we may expeel fewer illegal searches 
luil more successful prosecutions.

Hut since Professor Kamisar has raised the 
second issue hy implying that I included it 
iu the one which I addressed, I must ask: 
vvhat is the “constitutional guarantv- itself"? 
(which I have not attacked, hut rather, seek 
to implement more effectively). That guar­
anty is "the right ot the people to he secure 
. . . against unreasonable searches and sei­
zures." What makes a search unreasonable is 
'lie absence of suilieient probable cause to 
justify llie search. Therefore, llie level of 
prohuh. cause required determines the per­
missible conduct ol the police.

I made and make no effort to cite literally 
hundreds of eases in which the standard id 
probable cause required liv the courts, par­
ticularly the appellate courts, was so high 
ami unreasonable as lo appear absurd, silly, 
and fatuous to ’ay man and lawyer alike. I do 
nol make that effort because ! am firmly
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convinced that, whatever standard oi proba­
ble cause is employed, the exclusionary rule 
is both an iuelfective and pernicious remedy 
lor any violation of the constitutional right, 
no matter how defined.

T h e  n e e d  for a n e w  s t a n d a r d
Having taken the time lo make this dichoto­
my ot issues clear, I want to emphasize that 
the definition ot “unreasonable searches and 
seizures" is nowhere tound iu the Constitu­
tion. It has been a matter tor the courts to 
dec tie, and it could be a matter for Con­
gress. I jio back to former Solicitor General 
Griswold’s principle on seeking certiorari. 
“11 the police olficer acted decently, and it 
he did what you would expect a good, care­
ful, conscientious police officer to do under

the circumstances, then he should be sup­
ported.’'”

Dean Griswold did not assert, and neither 
do I, that this would be sufficient tor a 
judicial standard, but it surely is not beyond 
the realm of possibility for Congress to 
define a standard of reasonable search and 
seizure, i.e., the level of probable cause 
required, in terms which would meet more 
common sense standards tli.ni what we find 
in many appellate decisions. Such a defini­
tion by Congress of what is a reasonable and 
an unreasonable search and seizure might be 
buttressed in the legislative history by a 
recital of some representative cases which

(i. Krwiii x .  Crisunlil, Si:.uu.u a m i  Srazi iik: \
l)n.i: \ ima or mi: S U 'w a ii : (.'one; . 1>.*T5>. I cliet! 
(•Oswald in iii\ (ir\t artii lc .il 211) n. f).

Comparisons with other countries
-Py

Why is everyone out of step 
except my Uncle Sam?

In his elfort to validate the unique American 
rule by the uniqueness of America, Profes­
sor Kamisar inadvertently gives the reforms 
F advocate a strong push forward. Par from 
paiting company with Professors Schlesin- 
gcr and Oaks. I can certainly agree “that 
there may he no comparable need for the 
exclusionary rule in Canada and Western 
European countries.” The fundamental 
question is why.

I would say that any "need” for the exclu­
sionary rule arises because of our failure 
intelligently and vigorously to pursue other 
methods of enforcing the Fourth Amend­
ment to protect the privacy of individuals 
and to control the police. That "need" arises 
in the same way the need lor sleeping pills 
frequently arises— the neglect of proper ex­
ercise, a moderate diet, and regular hour;, of 
wort- gating, and sleeping— and the rule is 
about as ineffective and habit-forming as 
those pills.

In regard to Canada, Kamisar repeats 
Oaks’ answer to m y  question: " H o w  do

other countries manage to control their po­
lice without relying on the exclusionary 
rule?". Oaks’ answer— which Kamisar 
quotes iu his article and which I discuss 
below— reinforces the very points I made in 
m y  article. Kamisar underlines "the Ameri­
can setting" as being different. He is right. 
But why is it different? One vital reason is 
that Canada never went the route of the 
exclusionary rule. It has relied on other 
methods of controlling police and protecting 
the privacy of individuals— precisely the 
methods 1 advocated in mv article.

• Canada p m  lies police discipline seri­
ously. as Kamisar says. Police discipline will 
never be pursued seriously iu the United 
Stales so long as disciplining officers for 
infractions will inevitably prove the Fourth 
Amendment violation and bar the use of the 
evidence in a prosecution. (See pages 226- 
227 of m y  first article).

• Canada prosecutes police otncers for 
criminal misconduct, as Kamisar notes. This 
is exactly what 1 propose should happen, not
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11;t\«• j»*«11 1iit-tI utterly absurd levels ol proba­
ble cause ami which no longer could be 
considered as governing pricdent in light 
nl the new statutory standard, la determin­
ing such a statutory standard of “reason­
ableness." which is always Congress’s 
prerogative, Congress might look at our 
own experience ami mores as well as the 
standards ot probattle cause lor search and 
sei/.ure used iu other civilized nations with 
cultures similar to our own.

As the Court said only a lew years ago, “ il 
is clear, ol eonrse, that no Act of Congress 
can authorize a violation of the Constitu­
tion.7 It is equally apparent that Congress 
max, in the first instance, describe lor pur-

7. Mnicida S.uu Iu /  \ .  I 'niled St.itcs. 113 I'.S. 2W>. 
272 11073).

occasionally but every time, w ith the pun­
ishment meted out to equate with the seri­
ousness ol the offense (pages 230-32).

• Canada makes an aggrieved person’s 
tort cause ol action a real remedy, not a 
theoretical one, as Kamisar writes. This is 
exactly what I advocate (page 231).

• Canadian prosecutors are part of the 
Ministrx ol Justice, which exerciser, direct 
command authority over most ol llie police 
organizations, as Kamisar tells us. Attain, as 
I pointed out before (page 220), this illus­
trates the total illogieol an exclusionary rule 
iu the I'niled States where the “punish­
ment” ol excluding the ev idence really af- 
leets the prnseeiilor, not the police officer or 
bis own separate command organization. 
Obviously, it would be mure logical lo e m­
ploy the exclusionary rule in Canada, where 
the exclusion ol evidence theoretically 
might have an impact on the eotnmand orga- 
uiz.itinii w hich controls Imth the prosecutor 
and llic police.

All in all, while granting whatever histori­
cal and ethnic differences there are between 
Canada (and the other British C o m m o n­
wealth countries) and the United States, the 
differences iu this area of law enforcement 
b 'sically result from our having chosen 
methods ol enloreement different from Can­
ada and the rest ol the civilized world. □

— M.RAV.

poses of law enforcement such things as 
vvhat may give rise to “probable cause” and 
when a warrant max be dispensed with.* 
Statutory characterizations of constitutional 
prov isions w ill be subject to judicial review, 
of course, to assure harmony with the ju­
dicial understanding ol the constitutional 
requirements, but a prior legislative deter­
mination might appropriately inform the 
content oi such open-ended language as 
“unreasonable" and “probable cause.

Let me emphasize, tliovdi, that this re­
view oi the standard of reasonableness, i.e., 
the requisite level of probable cause, should 
not be made, if at all, until after we have 
abolished the exelnsionary rule and gained 
some experience with alternative methods of 
protecting the privacy of individuals and 
controlling the police. What is “reasonable” 
is alwavs a I unction ol past experience ap­
plied to present time, place, and circum­
stances. W e  need to see luivv the police 
operate under a new dispensation and how 
the courts construe “probable cause” with­
out the overhanging distortion of the exclu­
sionary rule threatening to tree undeniably 
guilty criminals. Only thru can we. il need 
be, evaluate the standard ol reasonableness 
and probable cause.

M a k in g  h y p o c r i t e s  of j u d g e s
The suggestion fora possible later examina­
tion ol the level of probable cause to consti­
tute a reasonable search and seizure is, as I 
have painfully tried to make clear, an issue 
separate and distinct Irom retaining or abol­
ishing the exclusionary rule itself. But, 
while adding to thought r reform previ­
ously expressed, I should convey the first 
reaction I received to my original article. A 
state court judge whom I have never met 
called to say that, although lie agreed com­
pletely with me, 1 had overlooked one most 
salient v >cc ol the exclusionary rule— that 
not only the police but also the judges are

S. .S’rv l.S I’.s.C. §2513(7) (.mtliiiriziim warranties 
wiretaps in specific ciicniiislames).
‘I. Cf. Marshall HarlnwK. Inc.. -If) I’.S.LW. 1-183. 

l-ISli (I'.S. 23 Max |!)7Si (probable cause In coinlm I an 
administrative search max lie hascil mi a shoumu llial 
"reasonable leijislaliv e nr administrative standards lor 
enndin line an . . . mspci linn are satisfied \v itli respet t 
to a p.nil. nl.n |esta!ilMnmnl|.").



corrupted by the exclusionary rule. Another 
state court trial judge made this ;ame point 
in a letter.
Time and time again, we are told, trial 

judges are blatantly hypocritical in constru­
ing the Fourth Amcndmen 's definition of 
an unreasonable search and seizure because 
they know full well that the illogical penalty 
of total exclusion oi evidence is damaging to 
the cause of justice. If the evidence were to 
be admitted anyway, the trial judge would 
not hesitate to point out the errors of the 
police, and if penalties were authorized, to 
impose such penalties 011 the erring officer. 
But he does not do it because, conscious ol 
the safety and welfare of the eciomunity, 
and sharing a very righteous indignation 
against a proven law violator, the trial judge 
thinks the criminal should not escape un­
punished.

It is a n  illogical 

p e n a l t y  to e x c l u d e  t h e  

e v i d e n c e  totally, 

a n d  it is d a m a g i n g  

to t h e  c a u s e  o f  justice.

Not only is this a corruptive influence on 
trial judges, and an unnecessary burden on 
the appellate court to correct these errors, 
but it demonstrates that the number of ille­
gal searches, accurately analyzed, is greater 
than those recorded in the ease books. II the 
disproportionate penalty of exclusion and 
bar to prosecution were not the inevitable 
result ol declaring that the police had erred, 
trial judges would have no motive to call 
it other than it is, and the police would 
be eriticizeJ— we hope ontructively— more 
than they are now. Abolishing the exclusion­
ary rule as a penalty would make possible a 
truer measurement of the short-eomings of 
the police, and the proper measures could be

taken to eorrcei them.
That trial judges do misconstrue the 

Fourth Amendment and fudge the standards 
of probable cause, all in what they consider 
to be the overall good of justice and the 
community, I have 110 doubt. It is regretta­
ble, and we should rid ourselves of this 
hypocrisy. The only way to do so is to get rid 
of the exclusionary rule and its baneful 
influence, and to set up a system which will 
permit the courts to deal honestly and separ­
ately with both the criminal and the police.

P o l l in g  the  tr ia l  j u d g e s
M y  first caller about the original article 
claimed that "90 per cent of the judges 
would agree with you, too.” I don’t know il 
his estimate is correct— it would appear a 
polite, if lmpeTil, exaggeration— but I 
would expect and hope that a majority ol 
judges would find themselves iu general 
agreement with m y  views. I11 any case, I 
think we should find out— not what judges 
think about m y  views, but what judges think 
about the exclusionary rule.

Reliable empirical data is verv bard lo 
come by, and, indeed, final eonclusioiis uu 
empirical data may be logically impossible. 
Therefore, informed opinion assumes great­
er importance, and the most reliable opin­
ions as to the efficacy and desirability 
of the exclusionary rule would be those of 
state and federal trial judges. The Federal 
Judicial Center, the National Center for 
State Courts or some other impartial re­
search body should seek the views of each 
and every trial judge of general jurisdiction 
about the exclusionary rule, its impact, its 
applicability, its merits and demerits, its 
retention or abolition, and the viahC alter­
natives of enforcing the Fourth Amendment.
While the views of academicians, nolice 

commissioners, appellate judges and laymen 
are entitled to respect, I know :sl no body of 
Americans more qualified to define and de­
scribe the role oi the exclusionary rule in the 
administration of justice in our country than 
trial judges. They apply it and live with it 
day by day. They must know intimately the 
good and the bad features of the exclusion­
ary rule as it exists in reality, not theory. 
They should he consulted. □
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T h e  ru le  and j u d i c k !  in te g r i t y

1 haiesevei.d c omments to make in leaction in 
ilie deb in1 over tlu- exc lusionaiy rule (August, 
Novemlin 1978; Fchiuaiy 1979).
Judge Malcolm Wilkey’s readiness to link 

llic adnpiion of llu- exclusionary rule lo llu* 
iuc tease in t.if level of clime in llie I'niled 
Slates is liii*lily questionable. Research indi­
cates i ha I llie iuclease in crime iu die Iasi few 
decades is a world-wide phenomenon. Al­
though die c auses are not c Icar. the ext lusion­
ai \ 1 ule does nut seem lo he a significant factor, 
since rouniries dial nevei adopted the rule 
sullei liom die same pioblem.
Auoihei ol Judge W'ilkev's princ ipal allega­

tions is dial the exc lusionary rule damages 
jiielie ial integrity. One wonders, however, what 
undermines the lepiiiaiiou of die judic ial svs- 
tc in mote— the admission of illegal I v obtained 
evidence m  ils esc lusion? Wlrai i.ioial stance 
will die judic lai system be taking il Judge Wil­
kes s solution is adopted? A judge will be con­
demning a policeman's misconduct, yet in die 
same legal pint ess he will heat ihepolic email's 
testimony and dec larc admissible the 11 nils ol 
his illegality.
The judicial pun ess is not, as Judge Wilkey 

seems lo think, /mic/vii "ii cull seeking pint ess" 
I Nmembci. page '222). I .imitations on die les- 
ti m o m  ol re la t is c s. i tiles aga/usi self-inn iuiin- 
aiiou. and oiheis indicate dial the process is 
inoie act match defined as a lim ited iruili- 
seekmg proc ess. Thai is pail it tilui Is true in die 
atlseisais system. which imposes most of its 
tesii ii lions on the prosec uiinic. These resttic - 
lions ate usual Is < ounce led with uiotal pi iuc i- 
ples and human i ighis. and die adversary sys­
tem assuies iheii picsei valiuu.

The esc lusionai s i ule is a meaningful tiiea- 
sine in dial coniexl. helping lo pinlcct the 
i igl11 ol pi is ac v on ihe one hand, and the p m - 
iis and inoialiis i.' die legal system on die
o ih c i .

Hi. Klie/er I.edeiman 
Faculty ol I.ass* 

Te l As iv I ’Diversity 
\’isiiing Kesean I) St holai 

l iie rniseisity ol Mic higan I .aw St Imol

Se a rch  f ir s t ,  pay later?
11 his disc ussioiis. "I low die exc lusionai s Title 
hampers gun c niurol" and "0o people object 
mail poll seaithes?" (November. 1978). Judge 
Wilkes \ c omplaint is not with die exc lusion­
ai s i ule. hm with die* Tom ill Amendment.

When he slates ih.u die rule prevents the 
polic e (mill engaging iu c ei lain tat *ic s whit h 
ucltii e gun viola I ions, he is admitting dial die 
lac tic s ate now held by our c ourts lo be uncon- 
siiiuiional. I hope he is not advoc ating dial the 
way lotleal ssilh the gun problem is loobtain 
die necessary evidence lliiough unlawful 
scare lies and ilien to tecompeiise diedelendani 
duoiigh a c ivil law suit.

I Ian is I. I Ian/ 
Albuquerque. .Wie Mexico

A  follow-up on the debate 

over the exclusionary rule

The exc lusionary rule does not significantly 
affect prosecutions in federal criminal cases, 
arcoiding to a nesv studs by the General 
Ac counting Office ("Impact nf the Kxc lusion- 
ais Rule on Federal Ciiminal Piosecutinns." 
GGD* 79-la. April 19. 1979).

The projec t, which covered 12 ol die9a I'.S. 
attorneys offices in the country, analv/ed 2,801 
cases in which defendants were likely to tile 
motions lo suppress evidence. The findings 
(end to contradict earlier studies, which indi­
cated dial courts were gianting a high percen­
tage of suc h motions.
• F.videtuc was excluded as a result of a 

Fourth Amendment motion lo supptcss iu 
only I.U percent of all case., the new study said.
• Among defendants who go lo trial and 

have a formal suppression hearing, courts 
deny "the overwhelming majority" of sup­
pression motions (Ha per cent iu the larger 
jurisdictions).

• U S. atlorneysdropped prosecution in only
0.1 per cent of the cases because of Fourth 
Amendment scutch and seizure problems.
• .Suppression motions were filed in Mi per 

cent of tin* cases.
The study was conduc ted by the G A O  for 

.Senate Judiciary Commit tec cl tail man Fdward 
M. Kennedy (O-Mass.), who is working on a 
legislative alteinative to the rule for some



h a v e  c r i t i c s  
p r o v e n  t h a t  i i  

d o e s n ' t  d e t e r  p o l i c e ?
JL

by Bradley Canon

Fditov's in ilr i S in n • Inst August, Jud ica­
ture has published tim e w idelq-read discus• 
sinus on whether the courts shou ld retain the 
ext hi: ionarq rule, which requires judges to 
suppress evidence that po lice obtained 
through nil illeg a l search.

I'ro fcssor )\de Kam isar initiated the de­
bate last August I" Is  the exclusionary ru le an 
’i llog ica l ’ o r unnatural' interpretation o j the 
Fourth Amendment? " ) and U.S. C ircuit 
Judge Ahdcolin W ilkey gave his response in 
S o t ember ("T he exclusionary ru le : why 
suppress va lid  evidenced"). Doth men made 
their closing arguments last month.

Xow tun socia l scientists w ill discuss a 
ken question in the debate: does the ru le 
re .dq deter police from  making illega l 
searches? I trad Icq Canon argues that the 
evidence is inconclusive; iu some cities, the 
ride deters; in others, it doesn't. Steven 
Schlesingt r responds that the rule's p ropo­
nents bear the burden o j proving that il is 
effective— and they have not p rovided sueli 
proof.

Judge Malcolm Wilkes at lacks llic exclu- 
simian rule in search and seizure in terms 

ol hoth lô ie and cspciicncc. I will lease tin; 
logical arguments lo others; ms purpose 
here is to evaluate his claims that espei ience 
proses that the rule is socially costly and 
llial il lails to achieve ils purpose ol securing 
police compliance ss ilh llie Knuilli Amend­
ment.
According lo Wilkes a sariely of crimes 

svould he significantly curtailed il the rule 
did not ovist: gambling, narcotics, prostitu­
tion, armed robbery and concealed weap­
ons.1 No evidence, hosvever, is ollered iu 
support ol this assertion. Indeed, il is hard (o 
see even a logical connection between the 
rule and the incidence ol some ol the crimes. 
Armed robbers is eertaii ’v lar more a prod- 
iu I ol a society svhose public policy (the 
onls one in llie civilized world, 1 might add) 
allows almost unrestricted access lo sveap-

I Mali ulin Klili.ml Wilkrs The vsettnnoiuini mle: 
li/d/ siqqircw nihil evidence? ti2 | l  iili s u m .  J  l l  
(Nmcllilii'i IOTM,

ADS hulit aline \idunw fig. Xmutter ti Mnrili, Ill'll



ons rather than the legal inability of the 
police to seareh lor guns in the few minutes 
before the c ri me occurs.
Moreover, the exclusionary rule in no way 

prevents the police from confiscating con­
cealed weapons.- The real problem is not 
that criminals walk down the streets with 
bulging automatics in their coats or subma­
chine guns thinly covered by blankets. The 
problem is that the weapons are well hidden 
and the police often do not know w h o m  to 
search. Though reading Dick Tracy may 
suggest otherwise, criminals do not come in 
malformed, misshapen sizes rendering them 
easily identifiable to the police. Getting rid 
ol the exclusionary rule would not alter the 
situation very much (unless, of course, the 
police adopted a policy ol searching every- 
one randomly— in which ease we would 
truly be living in a police state).

T h e  i m p a c t  of M a p p
Indeed, iking Wilkes 's argument to its logi­
cal conclusion, one would have to believe 
that we lived iu a rather crime-free society 
before M app v. Ohio in Ibfil.'1 This of 
course is hardly the case. It was in the l92C’s 
and lfJ.'JO's, not llie 1970's that Dillingcr, 
Gapone and other gangsters walked the 
streets carrying violin cases. Il was in the 
lOijO's, not the 1970's, when organized 
crime’s involvement in gambling became so 
notorious that the Kefauver Committee 
made headlines lor months investigating it.
I argue not that there is less crime today than 
there was beiore M app, but Judge Wilkev’s 
assertion that the incidence of crime is re la t­
ed lo the exclusionary rule fails to withstand 
even the most modest scrutiny.

In this vein, in lad, I find it amazing that 
Wilkey imputes lo criminals a detailed 
know ledge ol the law ol search and seizure. 
*("Giiminals," he writes, "know the dillicul- 
lies ol the police in making a valid search 
which will stand under challenge at 
trial.' 1 No ev idence is offered that criminals 
are so learned in the law and il seems <|uite

Imlur Wilke) tails in icfiij'iit'A' lliis point in ln^ 
iIim nssiiiti nl tin- vm luMonan Itilr anti |>nii cnnlrnl, nl.. 
..I 11 I-22V

a. a<7 t'.s. tii.j i intii).

anomalous to assume so, considering that 
search and seizure law is so confusing or 
uncertain that the nation’s most prominent 
jurists and legal scholars have described it as 
a "quagmire,”5 a "no man’s land”8 and a 
“course of true law [that] has not run 
smooth.”7
ironically. Chief Justice Burger, a staunch 

opponent of the exclusionary rule, argues 
that one of its disadvantages is that po lice­
men do not understand the intricacies of 
search and seizure law and thus often make 
mistakes iu search situations.rt He may well 
be right on this point, but if so Judge Wil- 
key’s impi.'ation seems all the more si,;, is- 
ing It takes more credulity than I have to 
believe that the basic problem is one 
"smart crooks" and "dumb cops.”

A  d if fe re n t ia l  im p a c t
M y  main concern with Judge Wilkey’s arti­
cle. however, is not a tear that readers will 
be taken in bv his exaggerated or unsound 
claims about the responsibility of the exelu- 
sitv'a,; - 'c  lor the high incidence of crime 
nowadays. Most readers, I am confident, 
have sufficient judgment to discount such 
claims, Mv concern, rather, is that they will 
accept the judge's assertion that empirical 
studies demonstrate that the rule is ineffec­
tive in deterring police violations of the 
Fourth Amendment. After all, they might 
reason, Wilkey is not reporting his own 
obsc .‘valiums or conclusions here, but is 
merely citing studies carried out by others.
The problem is that Judge Wilkey’s treat­

ment of these studies leaves much to be 
desired. It seems that lie relies iu large part 
on the .summaries ol these studies and con­
clusions drawn from them by Professor Ste­
ven Schlcsinger in his recent monograph on 
the rule." Sohlesing'.r is quite open iu his

Ii. l.alnivc, Warrantless Searches wnl tlic Su/nctne 
C.innl: hi oilier Ventures Inin llie "tjiinniniie. ” .S (.'llivi, 
I,,v\v Hi i.i.. (I (1072).

(i. K.ipl.m, '-••arch .nut Seizure: .1 \n-\lnn\ l.iind in 
llie Criminal I.me. -10 ( l u  ll I.. Ill.v. 171 (101)11.

7. 1'i.mklmiii, I , iinii iimiiii in (.'liapniaii ». I'.S.. 
.!()■> I'.S. fill), 0 IN ( tOfit).

S. Disst'iiling in Itireiis \ Six Ihknnnn h'cdcra! 
Xnrnilles Annuls, 1(1.1 I'.S, TSS. at 117 110701.

0, Srlili'Miiuir. Kw.i.csio.vvm l \ | c s i i c i : :  Tin:
I ’ l lOIII I M O f  I I.I.CC M.I.V O l lTA IM  J )  K v in i  Ni l-:. Ne w



hostility to the exclusionary rule and, unfor­
tunately. this lias led iiim lo misinterpret 
some -.Indies and downplay others. More­
over, additional e\ idence has heroine avail­
able alter Schlcsinger's work was puhlished.
V\ hen the totality oi the e\ idenee is exam­

ined more i 1111 \ -and more dispassionately, it 
does not support the W'ilkey-Schlesinger 
conelusion that the role is inefficacious in 
curbing illegal police searches. Neither, I 
should make it elear, does the evidence 
support the opposite conclusion— that the 
rule deters police illegalities nearly 100 per 
cent ol the time. Put shortly, the rule has a 
dillc-rc-ntial impact depending upon lime 
and place.

R e p l i c a t in g  the  O a k ' s  s t u d y
i.et us take a hard look at the empirical 
evidence, Wilkev argues that Pallin Oaks’ 
studv1,1 is the "most comprehensive study 
ever nndcilaken on the subject. But 
Oaks' own research is devoted chiefly to 
drawing inferences about police behavior in 
Cincinnati Irom arrest records in search and 
seizure typo crimes (largely gambling, nar- 
cotii s. and weapons ollenses) in the live or 
six years beiore and alter A/ 1 - It is a 
(archil - hub and there is little doubt that 
the rule had only minimal impact on police 
behavior iu Cincinnati immediately billow­
ing M < i i >i >. But il can hardly he considered 
comprehensive.

Few would be so bold as lo join Judge 
W ilkey in claiming that police behavior in 
one city lo years ago is representative oi 
police behavior throughout the United 
Stales in 1973 <)a! . himsell Ireely admits 
that his stud oln ’mixly lulls short ol an 
empirical substantiation or refutation ol the 
dclerreul cllecl ol the exclusionary rule.”111 
Indeed, W  ilkey puts words in Oaks' mouth 
when he tells us that "Oaks concluded”

III lliks, ̂ 1 iiihiin i: lln' I 'm Insiiinniii lln lr iii Srnirli I'll!I S, , , .17 I ( III t„ liilv Mia I 11)701.
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that the exehtsj, nary rule is a failure:"' Oak-, 
took pains to note that this assertion "is an 
argumvnt, not a conclusion.
Working on a Ford Foundation grant in 

1972-73. I replicated Oaks’ Cincinnati study 
for 19 other American cities."1 Statistical 
techniques were used to eliminate arbitrary 
judgments and control lor alternate explana­
tions. In nine ol the cities, there was a 
statistically significant decrease iu arrests in 
all or most searc h and seizure crimes billow­
ing A/op p. w hile in the other 10 the impact 
was minimal or absent.17
Seemingly llu* exclusionary rule can and 

does have a very real, although hardly uni­
versal deterrent, ellect on the police. The 
rule’s impact, I concluded, depended much 
on such factors as degree ol professional 
training prevailing in a department, policies 
ol chicls ol police and squad commanders, 
the attitudes ol mayors, city councils and 
other officials, etc. There simply was no 
singular response (or non-response) pattern
10 the exclusionary rule in the five or six 
years alter A/</;»;».

O th e r  s t u d ie s
Schlcsinger also briefly discusses Michael 
Ban’s study ol the use ol search warrants in 
Cincinnati and Boston18 and the Columbia 
Law School study ol narcotics arrests in 
Manhattan Inflowing A/npp.1" Ban lound 
the annual use ot search warr. ats rose Irom 
virtually zero to over 100 in Cincinnati

rr uiik.-v, M i).m a. n inf 2 2 2.
la. Oaks, vit/ini n 111, .0 755.
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while in Boston it went from almut 100 to 
nearly 1,000.-" He argued the Cincinnati 
figures are too low to represent whole­
hearted eoniplianee with the Fourth 
Amendment— a eonelusion that dovetails 
well with Oaks’ Cineinnati findings. On the 
other hand. Ban concedes the Boston figures 
imply considerable if begrudging police 
compliance.
The Columbia studv noted a dramatic 

decline in narcotics arrests in premises Imt 
oulv a slight decline ol street wrests. The 
authors conclude that M ain) irhihitcd po- 
lice In.vn illegal invasion ol lion es. etc.. hut 
not Irom street searches. Tliev als > speculate 
that this was partly due to the vie squad’s 
(which conducts raids on premises) greater 
awareness ol the decision and its implica­
tions. Again, these studies demonstrate the 
diiicrcntinl impact ol the exclusionary rule; 
they hardly lend support to Judge Wilkcy’s 
claims that the empirical evidence shows the 
rule to he a “total failure in ils primary tasi 
of deterring illegal police activity."-’1

The data involved in the above studies 
have one common leature: tliev come Irom 
die period immediately following the A/<•//!/» 
decision. However, iu evaluating the exelu- 
sionary rule with an eve toward a public 
policv decision ol retention, modification or 
abrogation, we must he interested in its 
present rather than ils past impact on po- 
licc behav ior. I'nless we can he rcasonahlv 
sure that the impact reported in the carlv 
|{)60's persists vvithout great change into the 
present, the value ol the above studies is 
quite limited. And w hile the data are thin 
and inlerenccs tenuous, there is some reason 
to believe that the rule has become more 
ellective than il was in the early 1960's.

A r e c e n t  s u r v e y

In 1973 I sent questionnaires lo police do- 
pailiuents, prosecutors and public delenders 
iu all American cities with populations ol 
more than 1(10.000.-- I asked whether I hen 
current search and seizure practices differed 
Irom liaise prevalent in IbfiT and. if so, how .

-I'. Il.m. m aim ii. I ft, .il 7, Table I.
21. Wilkey, Mi/irti n. 1, nt 222.
22. llie leuilts .lie lepill'lell III (ailliill. Is llic Tlxi'hnsinnnni Hull'. . ., sii/irti ii. Hi.

Bcsponses came Irom over hall the cities 
ami elearlv indicated that in most ol them 
police compliance with the Fourth Amend­
ment increased significautiv over the six 
v ear period.
• Four-fifths ol them reported the use ol 

search warrants was more than 30 per cent 
greater than the 1967 level and 35 per cent of 
the cities reported an increase of more than 
100 per cent.*'
• '.’carlv two-thirds of the departments 

reported more restrictive policies pertaining 
to searches accompanying an arrest than 
tliev espoused si\ years earlier;-4 IS per cent 
reported a stricter policv regarding searches 
ill automobiles.2*

• Moreover, w hile comparison with 1967 
figures showed oulv modest change. 50 per 
cent ol the cities reported that motions to 
suppress evidence were granted less than 10 
per cent of the lime2" and in 63 per cent it 
was reported that charges were "rarelv" 
dropped because of illegal seizure of the 
cv idence.27

liven in the absence ol the above data, on*.' 
could reasonahlv surmise on the basis oi 
impact patterns reported lor other Supreme 
Court criminal justice decisions that the 
exclnsionarv rule is more clleclive now than 
il was iu the immediate posl-.\/o/>/> years. 
The controversial Miranda decision,2" lor 
instance, received oulv spotty compliance 
bv police departments in the two or three 
years alter its promulgation.More recent­
ly, however, it seems to In; effective in con­
trolling police behav ior— and even has won 
the approval ol many officers."" And imme­
diately billowing In re ( i a n l t compliance

2:1. hC .n lllM ni  .ie"ik
21. III., at 7b>, Table S.
2o. I<l.. al 7 H). Table !).
2(i. hi., al 722. fable It).
27. hi., al 72 I, Table II.
2S. Miianila \.  .Vii/oiia. I'.S. 120 I Hllifi).
20. Walil. Ililerrntlillinns in Xrw llilien: The liii)ni< l
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'

was a hit anti m i s s  affair, many juvenile 
judges did not seem to know that such a 
decision had even been made."- Again, a 
decade's time lias permitted the word to 
circulate and eroded resistance,**
Experience tells us that sudden and dra­

matic changes in policy such as occurred 
with the M ap;> decision do not produce 
alteration in behavior overnight. Informa­
tion about Supreme Court decisions is par­
ticularly poorly disseminated, often easily 
misunderstood and sometimes ignored in 
deference to habit or convenience.^ But 
eventually the word is spread; young, pro­
fessionally trained recruits infuse the ranks; 
old-timers become a vanishing breed. It is 
not certain, of course, that police search and 
seizure behavior has followed this scenario, 
but it is certainly a plausible hypothesis.

S p i o t t o ’s  s t u d y
The only other empirical evidence Judge 
Wilkey discusses is James Spiotlo's studv 
comparing results ol a study oi motions to 
suppress iu search and seizure crimes in the 
Chicago .Municipal Court in 1950 with those 
iu 1969 and 1971.11 Wilkey makes no vh ol 
the findings and quotes Spiotto as follows:

over a twenty year period in Chicago, the propor­
tional miinhcr ol motions to suppress evidence 
[m narcotics and weapons eases) allegedly ob­
tained illegally increased significautiv. This is

52. I .el stein, /a Sancli nf I ineuile Jmliec: < '•null mul 
ll\ hill'll ineiilolinii. i I.. Son. ItI V . |!)1 ( |l)(i*)h Canon 
and Kelson. Ilimil ( niniilimire Willi (linill: /sen * tit L //, 
I ( rise SI ml II, III | I'.VVUI v 1.. 300 (1071).

i t. In llie spiingel 1075. mi graduate seminal'at die 
I niversitv nl krnlnekv rrplieali'tl (lie stiulv reputlrd in 
Cumin and KiiImiii, wi/iru u. 52. The results clearlv 
denniiislrated a nun h login r k iniw ledge nl and ronipli- 
ailee Willi Cnnll In llie stales juvenile judges Ilian ivas 
llie ease in lOtitl.

i I. laullieare and I l.nnnmml, Till. Si iniin. t’u vviilt 
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t lueagn: I nneis ils  nl Chicago Press, 1071; Wasln 
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ll\ \lfeeimln rs  2 I I.I ll, S I CIIIKS 2-l.i ! 10731; Spiollu 
also disi ussed il in llu- Smit h mul Seizure I'rnhlcoi— 
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I '..s', l.u tiiMiniiifii Huh-, I I I'm n i. Si i. \  \n v n \ .  .tii 
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PltiO data is diseussed in Oaks, w.pni ii. III.

the opposite result ot what w o u ld  lie expected it 
the rule had been olficaeious in deterring police 
misconduct."’’

This is an amazing conclusion. Spiotto is 
utterly unaware that Illinois adopted the 
exclusionary rule in 192-4’17— some 37 years 
before M app. (Besides being a legal re­
searcher, Spiotto is an Illinois resident, so it 
is not easy to explain this monumental er- 
ror.):w Thus the court was governed by th» 
rule in 1951 as well as in 1969 and 1971 and 
the M app decision would have no legal 
impact on its receptivity to motions to sup­
press.

It could he argued— although it is not a 
point made by either Spiotto or Wilkey—  
that M app had an impact evci in those 
states which had previously adopted the rule 
because Icdcral civil liberties decisions have 
a greater visibility than those made hy states 
or because police officers have reason to 
believe llial state judges do not take such 
decisions serionslv while federal judges do. 
This may he true in some jurisdictions,*' Iml 
il is obviously not the case in Chicago. Its 
court was clearly enforcing the exclusionary 
rule prior to Mapp\ the 1950 study shows 
that 9N per cent ot all motions to suppress 
were granted.10
Even il Illinois had not adopted (he rule 

long before M app, Spiotlo’s conclusion 
about the rule's incfficacy would he flawed. 
Alter all. il there were no exclusionary rule, 
there would he no point in defendants mov ­
ing to suppress evidence (such motions 
would obviously he denied) and conse­
quently there would he lew such motions 
filed and none granted. Thus il would lie

'<>. The Sctin'li mul Seizure 1‘inhlciii . . .. xn/iru a. 55. 
al 37 (i ilid In Wilkrr, st./nr/ n. I. al 222-223).
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exellisinimrii rule im\ inlrniliieeil in Illinois. . . .“ inn- 
pliasis addedI.

50, I i sploii' llns livpollu'sis in (anion. I'cstim: the 
i.lieelu cncss . . Mi/na it. |(i. l lir aggregate rviilrnre 
lends il sonir snppml.

•Id. Spiolln. Scorch mul Seizure: hi l',iii)iriieol
Simla • •. s 11/101 u. >5. al 2 17. l aid I.

102 I ml Hutu re \ iilmiie (iJ. Smnlier S Murch. IfKfJ



perfectly natural that the porportion of such 
motions granted would rise dramatically 
after the M app decision when judges would 
he constitutionally obligated to consider 
them seriously and grant those with merit. 
The "significant increase" Spiotto reports 
^■juld tell us nothing about the impact of 
the rule on police conduct; it would speak 
only of the perfectly obvious impact of the 
rule on the conduct of defense attorneys.'n

Finally, it might be argued that regardless 
ol when the exclusionary rule was adopted, 
the percentage ot motions to suppress is 
much too high— running 69 per cent in 1950

E x i s t i n g  d a t a  m a k e  it 

i m p o s s i b l e  to e s t a b l i s h  

a  u n i v e r s a l  c o n c l u s i o n —  

e i t h e r  "‘y e s ,  it w o r k s ”  

o r  “ n o ,  It d o e s n ’t w o r k . ”

and iu the .30 per cent to 35 percent range in 
the 1969-71 period'1’-’— and that this iu itself is 
damning evidence of the rule’s iiieflective- 
ncss. Chicago, however, is not a very typical 
city iu this respect. As previously noted, in 
hrce-lillhs ol large American cities, 10 per 
cent or lower ol such motions are granted 
and in only a handlul were over 25 per cent 
ol such motions granted.1:1 Indeed, Chicago 
police arc reputed to enforce the vice laws in 
a manner which insures that motions to 
suppress will be successful.'1'1 Thus they

II D.ik\ -isices willi (Ins iminl, supra ii. Id, al
T IM  I.

12, -S|n11M■ t. Search mul Seizure; Ail /‘.lupiiieul 
S lin l'i. . .. siipia ii. .15, al 217, T ilile 1.

I i. C.mim, l\ llie I'.u lii\iiiiiurii liule . . .. supra u. Id. 
at 722. I'alile III. See llie iIim ussioii stirroillldllij* II. 2d. 
mi lira.
II si c ( <■■ ■ 1111<-i11. supra il. 55, and l.al'ave, Impim- 

iiie I ’tilicc /'i rliiriiiiinee I'liruupli llie Eiehc.itiuttrij liule. 
id Mu, I.. |li;v. .S'H. al 125 llOd.j).

have their cake and eat it too by appearing to 
engage in vigorous enforcement activity and 
yet refraining from seriously endangering 
the continued existence of organized vice.

C o n c l u s i o n

In summary, Spiotto’s study of motions to 
suppress sheds no light at all on the efficacy 
of the exclusionary rule. It is highly unfortu­
nate that both Professor bcldesinger and 
Judge Wilkey place so much reliance on it. 
TI e endorsement of the badly Hawed study 
by persons in such positions lends it unde­
serving credibility among readers unfamili­
ar with the subject. That Wilkey and Sehlcs- 
inger rely on .Spiotto’s so-called conclusions 
so eagerly is (especially in Schlesinger’s 
case, as he is a social scientist presumably 
experienced in the analysis of data) yet an­
other attestation to the ever present human 
tendency to grasp at any straw in order to 
promote values and beliefs already adopted.
None of the above is meant to suggest that 

the exclusionary rule is or inevitably w ill be 
largely effective in securing police compli­
ance with the Fourth Amendment. What it 
is, simply, is a refutation of repeated asser­
tions and implications that the rule is inef­
fective in deterring police misconduct. 
Kxisting data at the present time make it 
impossible to establish empirically a univer­
sal "yes, it works" or a “no, it doesn’t work” 
conclusion— or even anything approximat­
ing such a conclusion.
Judge Wilkey, Prolessor Schlesinger and 

others have every right lo disagree with the 
exclusionary rule- certainly there are rea­
soned arguments which can be advanced 
against it independent of an empirical one. 
But what they do not have a right to do is to 
disseminate a myth that empirical studies 
show that 'ho issue has been resolved nega­
tively. To the degree that empirical studies 
ol its impact bear on the decision to retain, 
modify or abandon the rule, the public— and 
the decision-makers— are entitled to facts, 
not myths. □

BRADLEY C. CANON is a prolessor ot political 
science at the University of Kentucky.

Seo the lollowr ,j article lor an opposing view.
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C\ no <>l I he* main issues llial students ol 
' ill** v.\clus>nnary rule dohnlo is whether 

tin ml'.' deters police Irom conducting ille­
gal si arches and seizures. Professor Bradley 
Canon has discussed some ol the empirical 
evidence oe that issue iu the preceding 
article. And perhaps he has achieved his 
vcr\ modest goal— to show that, in some 
situations, studies have not completely dis­
proved the rule's elleeliveness in deterring 
police conduct.

His findings, however, cannot possihb lie 
i iteipreted as a justification for continuing 
die rule, il we view the evidence in proper 
perspective. One must keep in mind, (irsl 
and foremost, that the burden is on propo-

T h e  e x c l u s i o n a r y  r u l e :

h a v e  
p r o p o n e n t s  
p r o v e n  t h a t  

i t  i s  a  
d e t e r r e n t  

t o  p o l i c e ?
by Steven R. 

Schlesinger

uents i the exclusionary rule to show that it 
is an effective deterrent. Some 18 years after 
M d])j) v. the available eviileuee does
not *en come close to satisfying that re- 
rpi... moot.
W h y  is the burden on the proponents of 

the rule? First, whatever the original justifi­
cation for the rule set forth in lio yd v. i'n iled  
Stnlcs- and Weeks v. i'n iled  States,3 it is
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dear that the current Supreme Court consid­
ers deterrence to be the primary justiiic-;iti<m 
for the rule.4 If. therefore, the rule is not an 
effective deterrent, then it is appropriate lor 
the Court to reconsider its position.
Second, it is dear— and the proponents of 

the rule to some extent concede— that the 
rule has many costs and disadvantages not 
related to deterrence. Judge Malcolm Wilkey 
has discussed some ol these costs, hut we 
would do well to list them again:

• the rule releases many otherwise guillv 
persons, some ol w h o m  are dangerous or 
violent:5

9 it dimini'hex public respeet ior the 
legal and judicial system;15
• it tails to distinguish hetween more and 

less serious crimes" or between w illful. Un­
grant violations In an ollicer and "gond- 
faith" errors committed in dillicnlt circum­
stances;'4
• it excludes the most credible kinds ol 

evidence;11
• it intensifies plea bargaining, since a 

i|tlestioiiahle search mav well be one of the 
bargaining points between prosecution and 
delonse.10 and

I \s llic < 'mill s.iiil in Stone \. 1‘ovv i'll. I2S I'.S. Ilia. 
ISli i I07HI: "Tin' iiiun.iiv jiisiilit .itiiii1 1m llir cm Insimi- 
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(1071).
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• the rule tends to push the judicial' 
toward dangerously expanded notions cf 
vvhat is a legal search in order to admit 
evidence which judges are reluctant to sup 
press."
The possibility til deterrence, therefore, 

must be weighed against these costs. Since 
the proponents of the rule offer deterrence as 
a justification for it, the harden is on them to 
show that the adv antages ot deterrence out­
weigh these heavy social costs.

T h e  e m p i r i c a l  e v i d e n c e
In the preceding article. Professor Canon 
describes as a "myth" the claim that empiri­
cal studies have shown that the rule is an 
ineffective deterrent. In fact, the empirical 
studies, while not conclusive, indicate just 
that.

In mv hook, to which Canon repeatedlv 
refers, I reported primarilv on the empirical 
studies ol Dallin Oaks. Michael Ban. lames 
Spiotto. and Prolessor Canon.1- Let nx re­
view briellv the findings from each of those 
studies.
Oaks' 11)70 studv of law enforcement in 

Cincinnati between 195S and 1907 con­
vinced him that:

As a ilcv ice Im direct iv deterring illegal search­
es and seizures hv the police, llie c\t liisinnarv 
mle is a laihiie. There is no reason to expect the 
I ule to have anv direct elicet on the overvv lielin-

II As In I lie I'lleet ol i lie mlr mi • illtci. alien related, 
legal mailers, Mr. .Invitee \\ lute lias rei eutlv nlisvrved: 
"II llie ( until Is limilili il In llu- pr.u lit.il imp.u I nl I In- 
evi lllsiouarv mle, il sliuiili! lure llie issue ill dial ode's 
■ niitiiini'i! valiililv stpi.irclv msle.ul ul ilislmling oilier 
iliiililiu s in an atlellipt In iraili vvli.il are peieelvctl as 
llie eiiirt'i ! leslllls iu spe< llie eases." Ihtkns v. Illiauis,
17 I'.S.I.AV. '!025. in.!K III7S).
Tor a illseiissinu nl die illsailvmilages ul die exelu- 

simiaiv mle mil lelaleil In deleiiem e, srr Steven It. 
Si lilesiiiger, Kxci.fxiox viiv l\|rsiu i:; Tut: I'iioii-1 1.vi iii in i i.vi i.v o m  vixiai t:\iiu \i i liii.tii 
(l')77).

12. Si hlesiuger. v i/im n, I I ;  Oaks, vnpm 11. 5. Han. 
"Tile liapael nl M .pp v. ( l inn an I’n li ie lieliavim" 
(ileliv en d al llie liiil.il laeeiiai! ul die Miilvvesl I'ulili- 
eal Seli'liie ,\ssui ialimi, Cliiiagu. Mav. I ,)7 !l. and 
"l.ueal ('nails v. The Sapieme (ann l ; The Impael ul 
Mapp v * lliiiT (deliveieil al die aiaiual lineling nl die 
Ameiiea Till llie.il Siieilee Assm initial, New Ode,ills. 
Sepleinliei. 107 11: Spiutlu. Srnrrli mul Srizurr: lit 
T.mihnriil Shnlii nt lln Ia iIminimi:/ llnlr mul Ils
Mirnuiinrs, 2 j. I.i:i;.vi. S 11 on s 2 J.!< I07.J*; ( ..  isllir I'.xrlnsininini lln lr iii liiilinu llrnllli."' Snmr Ni ir Dnhi mul n 1‘lru \uiiin\l n 1‘irriinlnm ( 'mii lminn. Ii2 
Kv i . J. li.S I i 107 !-71).



in" majority of polite conduct that is not meant to 
result in prosecutions, and there is hardly any 
evitlcnce that the rule exerts any deterrent effect 
on the small fraction of law enforcement directed 
at prosecution.14

Ban’s two studies of the impact of the rule 
in Boston and Cineinnati, conducted in tin 
mid-I960’s, also tend to confirm the neffec- 
tiveness ol the rule.11 Ban concludes that the 
rule showed spotty effectiveness in Boston 
and almost none ii Cincinnati.
Spiotto s study of motions to suppress in 

Chicago Between 1950 and 1971 convinced 
him that "the deterrent rationale for the rule 
does not seem to he justified” and that 
“given the present status ol the law and the 
workings of the exclusionary tide, change is 
warranted. . . Contrary to Professor

C a n o n ’s findings indicate  
the  rule may have had  
some impact,  hu t  they 

hardly m ake a case for a 
substantial d e te r ren t  effect.

Canon’s claim. I never endorsed Spiotto’s 
work completely.1,1
While Spiotto’s research contains real 

weaknesses, including a faulty research 
methodology, his study i.onetheless tends to 
show that in Chicago police misbehavior 
did not decrease over a 21 year period 
(1950-1971) during which Illinois had a 
self-imposed exclusionary rule. Likewise, it 
did not decrease in the It) years alter the rule 
was imposed on all the states hy the United 
States Supreme Court. Thus, while Spiotto’s 
research decidedly does not answer the 
cpiextion about how much more police ille­

15. O.iks, Mc/ir// ii. (i. ii.l 755.
i I. thin, wi/trcf ii. 12.
15. Spit■!iti. Miiirn ii, 12.
Ill Si lilrsiiigcr, t n/ini ii. 1 I, ul (i|-()5, ii, !).

gality there would he without the rule, Chi­
cago's experience lends little credence to 
Canon’s thesis that the rule deters over time.
Professor Canon has previously admitted 

that it Would he lair to treat these stndii s of 
Cincinnati, Boston and Chicago, as well as 
studies of Washington. D.C. and N e w  York, 
as an indictment of the rule, if not a convic­
tion.17 But he now maintains that two of his 
studies, published in 197-1 and 1977, sup­
port the notion that the rule deters.

C a n o n ’s t i d i e s

Mis 197-1 study attempts to update (to 1973) 
evidence on the rule’s deterrent effect.,K 
However, it sutlers from so many methodo­
logical (laws anil other difficulties that ils 
findings are not very useful. In fact. Canon 
now admits that "some errors’’ appear in the 
newer article. For example, much of his 
study was based on questionnaires which he 
mailed to police, prosecutors, and public 
delenders in American cities with popula­
tions ol more than 100,000. But he received 
returns on only -I7.-I per cent ot the ques­
tionnaires sent to the police, 35.2 percent ol 
those sent lo prosecutors and 10.2 per cent ol 
those sent to public defenders,111 Thus, the 
nature and size ol his sample simply do not 
permit valid generalization; it was neither 
random nor representative, Those cities 
whose search and seizure practices were 
least in conformity with current law— those 
whose practices would have negated Can­
on’s thesis about the effectiveness of the 
rule— would have been the ones least likely 
to respond to a mailed questionnaire; they 
would hardly have been anxious to acknowl­
edge or to announce their own failure to 
obey the law.
Prolessor Canon nowhere stated which 

officials filled out the questionnaires. And, 
generally speaking, there is simply no way 
ol knowing whether the questionnaires were 
answered truthfully. Anyone trying to give 
the police a favorable image might have 
been less than candid in reporting about 
police compliance with proper search and 
seizure procedures.

17. (kiiiiin, wi/irti n. 12. ;il (i'W.
IK. /,/.
IU. /</., ul 702, ■■ ".

•I0f) liiilir< ilinh\\ilunu'()2, X m nlirr 8/Mun:h, l!)~l)



C t h e r  d i f f ic u l t ie s
In addition to the general methodological 
difficulties in this study, it is important to 
examine the research methods that Prolessor 
Canon used on three ol his major topics: 
munhers ol search warrants issued.'-11 chang­
es in police search and seizure policies,-1 
and successful motions to suppress evi­
dence.-2
Canon asked hoth police and prosecutors 

to estimate the numlier of seareh warrants 
issued annually in their respective cities, lie 
then compared these estimates for the early 
1970s with what he admitted were very thin 
data concerning the number ol search war­
rants issued in the 1950s and 1960s. Me 
concluded, not surprisingly, that there was 
an increase in the number issued.
Vet the crucial question is why there was 

such an increase; Canon’s own findings on 
causalitv seriously undercut his argument 
for the rule’s deterrent effect. The respon- 
' ■ Is said that So per cent of the increase 
could he attributed to an upsurge in narcot­
ics eriines. 21 per cent to judicial rulings (all 
judicial rulings on search and seizure, not 
just those on the exclusionary rule), 22 per 
cent to more police and better training, and -1 
per cent to other causes.2:1 While these 
findings indicate that the exclusionan rule 
may h a w  had some impact, they hardly 
make a ease for a substantial deterrent elfect.
Prolessor Canon asked th:* police in the 

1971 questionnaire about the extent to 
w hich their search and seizure policies had 
changed since 1967-OS and, again not sur­
prisingly, they reporlvd that the rule had a 
substantial impact. Vet the problems with 
Canon's research strategy here are serious. 
As he admitted, statements of official “head­
quarters" policy nun not conform to actual 
police practice in the field.2'1 Further, Pro- 
'lessor Canon conceded that "such state­
ments were sometimes unduly generalized 
to conlorm with sparsely worded question­
naire alternatives ”2''i
Prolessor Canon himself noted that "some

20. /(/.. .it TOT- U*.
21. III., at 71 (.-IT.
22. /«/., at 717-21.
2). 1,1. . . it TIT
21 hi.. .itTHi.
2 V 1,1.

policies could be misreported so that they 
would appear to be in conformity with the 
law.”26 In fact, for the police to hare an­
swered Canon’s questions in a manner 
which conflicted with his thesis would have 
required them to admit that, as a matter of 
official policy, they broke the Jaw. To put it 
mildly, the questions themselves contained 
strong inducements lor the police to answer 
in a manner which confirmed Canon’s the­
sis. Amazingly, some departments did open­
ly admit to policies w hich seemed to conflict 
with rulings of the United States Supreme 
Court2'— no splendid testimony to the effec­
tiveness of the exclusionan rule.

Finally, Canon's 1971 study sought to east 
doubt on Spiotto’s research on successful 
motions to suppress in Chicago by showing 
that Chicago was atypical in that it had more 
successful motions to suppress than the av­
erage American citv. Though Canon did 
demonstrate that iu this respect Chicago was 
atypical, he ignored the fundamental ques­
tion: what elici t did imposition ol the exclu­
sionary rule have on successful motions to 
suppress iu Chicago and other \nicricnu 
cities? What we real I \ need to know is 
whether the rule reduced police misbeha­
vior, as we would see Irma evidence of a 
decrease over time iu successful motions to 
suppress. Neither Spiotto nor Canon has 
answered this question.

Prolessor Canon now claims that his more 
recent study2" corrects “some errors" in the 
first, and is more rigorous. Iu fact, his 1977 
study represents one of the most damning 
pieces ot evidence produced so lar regarding 
the rule's ineffectiveness. In his later study, 
Canon replicated Oaks' 1970 Cincinnati 
study for 19 other American cities. S u m m a­
rizing his findings, Canon said the data 
indicated that the rule "has not always or 
even often worked,"2" "that A/n/i/i had 
seemingly little or no inipa-1 on the majority 
ol eases,":,(1 and that the data "do not come 
close to supporting a claim that the rule

20. 1,1.
27. I,!.
2N. ( .'.until, Vcili/ig llir lit rnrw n) (Hill l.ilirr- 

lir.\ I’nllrirx nl llir Slnlr mul Fnlrrul l.crrls: Thr (,'u\r 
a) ihr K.wlimiiiiarii llnlr. 5 Am I’o i .r r ics  (.). ( t ‘)77'

2!>. 1,1.. ;it 75.
10. 1,1.
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wholly or la.L'i'h/ works"31 (emphasis sup­
plied . 11 these are Canon's own conclusions 
about the deterrent elicit ol the rule, lie is 
haiiilv iu a position to criticize those who 
conclude that, according to the available 
empirical ev idence, the rule is not an effec­
tive deterrent against police misbehavior.:,:i

T h e  b u r d e n  o f p r o o f
It is crucial to return lor a moment to the 
discussion ol the burden ol prooi with 
which I began this essay. Certainly. Profes­
sor Canon has not even come close to satis- 
lying the heavy burden of proving the rule’s 
deterrent effectiveness. Such proof is clearlv 
required when deterrence is the primary 
justification eurrcntlv used by the Supreme 
Court lor the ride, and when it entails so 
inanv serious costs and disadvantages.

Furthermore, criminal justice literature 
supplies many reasons lor doubting the de­
terrent effectiveness ol the rule. First, the 
operative scope ol the rule is limited— oulv 
evidence presented at trial, a narrow stage in 
die criminal process, is excluded. Thus, die 
trial affects oulv a small proportion ol police 
activity/"' (liven the extraordinarv amount 
ol plea bargaining iu Amciiean courts todav. 
the instances iu which the rule can be in­
voked at trial are dramatically reduced.1"
Second, the impact ol the rule falls only 

indirectly on police— it does not discipline 
the errant ollicer: the brunt ol the exclusion­
ary rule’s elfc -I is actually borne by the 
prosecution, which generally has lidic or no 
power lo punish police misconduct/15Third,

• I hi. I'mli'sMir (\inim ullrilmlcs llic weakness of 
l l ic c  lindiiigs in • lie hu t llial tilth a lew tears elapsed 
lie! teen the A/1//1/1 i ciisinn and lt)(>.>. llie dale ill llie 
-liiilt la- llieni'i/es I 'nil llie inipai’l n| Mtipp increased 
• m  i lime. Nn sliult ii, llie ensuing I ! vears. Iniweter, 
lias telialih s lm un (In• evelnsinnart rule In have a 
di l i 11-ul ellei I.

i-V See. c.n.. Mr. Justice Powell's niujmitv npiiiuin iii 
S/i 'in i /'mi ill ss Ii i i 11 , iles I kill! ill's i outrun t iews lull 
■ mu hides ilia! lliere is an "absence nl supporting 
i inpii n al e t i d e i u e ’ tin llie proposition that the rule 
deleis pnlii e Inislieli.n inr. Ill at l!)2; ( onion's ennlrait 
t n tt is • lied III mile 22.

i i  V. e I'm s i i i i a i 's ( .'oviviissios o \  l.vvv K \ .  
lo i u i i v u M  vsn im . \ o v u M s r u v r i o \  o i - J c s ik  i-:
I vsk I'oiu i: tti.poii i . I'nr: I’oi.n r:. n t i ldf>7>.

II see lluius. \ i .  Oliin: In III- [mi’riran Mix- 
Ink, I'l l l i . f  vi I. I.. Id v . SI), >ir,.(i i |«|fi<)i.

'•'. ( lain, supra ii. 5. at 72fi. and \\ iugu, supra u. S. al
l . / i ,  nnli llial die real hniiil nl llu rule tails uu llie 
piuseeulnr. lint the putti e.

officers whose illegal actions result in lossol 
convictions mav receive the implicit or ex­
plicit approval of their superiors.36 Fourth, 
trial judges do not oltcn explain to officers 
why their evidence i> excluded: the impact 
ol the rule is limited il the police arc not 
informed oi the nature and effect of their 
wrongdoing/17
Filth, loss ol convictions through exclu­

sion ol ev idem is not as serious a matter for 
police as might be thought, since police 
effectiveness usually is judged by the num­
ber ol "collars" or arrests, not by the number 
o| convictions. Sixth, in jurisdictions where 
prosecutors decline to prosecute cases with 
substantial search and seizure problems, 
there arc relatively lew instances iu which 
the rule can be invoked/18 Sev enth, there are 
some strong indications that the rule even 
encourages certain lornis ol police miscon­
duct.311

• Ui O.iks. >upril u. 5. .it 727.
>7. syp l.alave and Itciumgtnn. Ciinlrollins llir Pn- 

lire: the linlur v llnlr in SI ilk ill a mul lifttenilia I.me 
I'lilnrrriiiriii Derisions, b.'i Ntu u. I.. Hkv. US7, 11)113 
l IDfinl; mp ills ii O.iks. supra u. .7. .it 730-.'! 1.

i.S O.iks. iti/iru ii. 5, ul «S,S..SU.
o'). Our stud, ilea 1 me w illi tins problem uutcs tliut 

llic sail it* piilirr iilliicis arc involved tcpcalcdly in 
illegally r imdnrlnl gambling raids which • mild very 
easily have Iipi'ii carried mil iii a legal manner, lor 
example, liv obtaining arresl warrants. The study eon- 
i link's tliul siime gambling raids are intentionally eon- 
d iu 'cd  in violation ol seauli and seizure rules ". . . to 
immunize llie gamblers w lole at the same lime satisfy - 
ing llie piiblie llial gamblers are being barrassed by 
police." Osisli I harks m llir I 'ninulntimi of Criminal 
Jnsliee, I li.i.. I.. Hkv. VS.i, WI-2 (19511.

Another studv imlieati's dial police allegations as In 
how ei'idem e was nlilainetl c hanged alter die Mapp 
decision, although aelual polite practices did not 
change substantially. The <lata indicate llial police 
nllii els nllcu l.ilirieate leslonnuy lo avoid llie elici ts ol 
\/<//</i-hasid motions lo suppress illcg.illv seized evi- 
ilenee. Is I feel of \////>/> p. (if in on Police Seareh mul 
Seizure I'l act ires in Xnrentirs Cases, I (.'oi.t'M. J. L. 
am i Soc. fin in. I) I .(i ( I'KiSt.

Also. I laks notes dial llie rule i leates an incentive fi r 
Iv ing In llie pnlice and. through inleivlevv s with polii c 
ollieials, lie doi'iiuieiils llie most common types ol 
silnaliims iu vvliu li police laliri.nlion occurs. Oaks, 
sup nt ii. .5, al 7 !!)• 12.

Tor a general diseiission ol the reasons lor doubting 
llie deterrent clb'div'cncss ol die ew'bisiimnry rule, see 
Seblesinger. vu/ir/i u. II .  al oti titl. A more caretr I 
reading nl mv Imok w mild have slmvvn frolessor Cam n 
llial I did uni. as lie implies take die position dial the 
rule totally lads lo deter. I n I.'.cl. I oliserv ed: "There can 
be no doubt llial a certain num ier oi illegal a d s  are 
delerred liv llie rule, lor HI. nv lav euloieeliienl olfleials 
must lie relm I.ml lo gallic.’ c v ider.ee vv hu b w ill be ol 
no value m court." III. at .5li.

IDS linlii nliirr: I oliiini AJ. Smaller N .Mmrli. IfJTfJ



E n d in g  th e  r u le ’s  t y r a n n y
T wo major rationales for the exclusionary 
rule, other than deterrence, are that it pro­
tects both individual privacy and the integ­
rity ot the American judicial system. I have 
attempted elsewhere to shew that both of 
these justifications are inadequate and un­
satisfactory^0 space does not permit me to 
address these matters further here.

If, as I have suggested, the rule lacks 
substantial justification, the most important 
practical problem is how to move away from 
the tyranny of the exclusionary rule as the 
only remedy for any and all police search

T h e  Court  shou ld  m ake clear 
that states w h ich  develop  

acceptable  subst i tu tes  
will no longer  be  sadd led  
with the exclusionary rule.

and seizure misconduct. If the rule were 
simply abandoned without some substitute, 
the police might infer, in Chief Justice 
burger's phrase, that “open season” " had 
been declared on all criminal suspects— that 
all constitutional restraints on search and 
seizure had been removed. I have suggested 
elsewhere that successful alternatives to the 
rule probably would involve a combination 
of: police discipline imposed by an inde­
pendent review board to which cases of 
police misconduct would be reported by 
victims, the general public or judges; and an 
improved civil remedy for innocent victims 
of illegal searches and seizures
What the Court should do is to make it 

clear that those states which develop accept­
able substitutes will no longer be saddled

III S, lill'MMiiiT. W//IW II. I I. ill l7-.50.Wv.S7.
11. liivens v Si\ t' l ikumiii Xaiiicil Audits, wr/inrti. 

•S. .it 121 i lliirucr. (.'.J.. ilissi'iitini:).
12. St-lik-siui'iT. \itiirii it. 11. i liaplir I.

vv ith the exclusionary rule. For their part, 
state legi. futures and Congress should enact 
alternative schemes along the lines I have 
suggested and test them in the courts 
through cases reviewing criminal convic­
tions. The fundamental standard forjudging 
the acceptability of such substitutes would 
be the promise they offer for accomplishing 
the two objectives of disciplining police 
officers who engage in improper searches 
and seizures and of compensating the inno­
cent victims of police misconduct.
Judicial and legislative actions of this 

kind would have several substantial bene­
fits. First, no jurisdiction could successfully 
avoid dealing with police misbehavior. Sec­
ond. we would discover whether the states, 
whose public officials (especially the attor­
neys general) have vehemently criticized the 
rule for years, are willing to shoulder the 
burden of formulating and testing alterna­
tives to the rule. Third, diversity of experi­
ence among the states and the federal gov­
ernment would provide some real evidence 
(not speculation) as to how the rule operates 
in comparison with its alternatives.
W e  should try such alternatives at the state 

and federal levels and use the resulting 
knowledge to guide future attempts at deter­
ring po.ice misconduct. Such elforts may 
move us closer to an effective law enforce­
ment system and away from the irrational, 
capricious and sometimes downright dange­
rous results of the exclusionary rule. The 
prospect of state and federal alternatives to 
suppression of evidence renders the future 
uncertain, but such uncertainty seems to he 
the only way to move us away from the 
tyranny of the exclusionary rule. □

STEVEN R. SCHLESINGER is an assistant p ro ­
fe sso r in the Department o f Politics at The Cath­
o lic University o l America.

Editor's note: Bradley Canon has 
prepared a response to Steven Schles- 
inger’s criticisms, but our deadline pre­
vented us Irom including it in this 
issue. W e  will publish Canon's 
response— and a final reply from 
Schlcsinger— next month.



I was delighted in teail Judge Wilkey's article 
mi die ex< lusionaiv rule (November. MI7S). It 
slates with adiuiiahle clarity and lieaiililul 
logic llie v iews of a vast majority ol llie people 
of this (oiiniiy, im hiding our judges.

I he mle ol e\c lusion disioris justice so 
monsiioiislv dial a detennined effort inusi be 
made 1 0 eliminate il. I leli dial l’rofessoi Kam- 
isai's aigmnenis desperately needed lo he an- 
siveied. Inn I did noi expect smli a hiilliam 
answei. one which totally desiioys all argu- 
menis olieied lo suppoil the rule.

I would like lo see c opies ol die a I ticle made 
available lo die I'lesidem. die Attorney Ctn- 
eial. and even tuembei ol Cnitgicsx. Also. I 
hope dial iheAmeiic an Judical m e  Noe ieiy, die 
Ameriean Km Assoc iaiion and every oigani/a- 
tic>n involved iu dieadininisiraiion ol the sys­
tem ol c i iiiiinaI jus ice will gel behind a Hill lo 
eliminate die cxrliisionaiy rule and create an 
ai i epi.il ile. el lei live and meaningful aln"..ia- 
live.

Cecil ge M. Si oil 
Judge

l-'iflh Judic ial Discn i 
S / in n r r , I lew/ I'huinia

A  d i s t o r t i o n  o f  j u s t ic e

Too liberal construction of the law
To exclude eei lain ev idem e because of ac lions 
nl die law enloic enieni olficer merely serves to 
luisii.iie the judicial system and release the 
ciimiual and leave iheciii/enry iinprnlcc ted. 
Does permiiiing a known criminal to go lice 
seive anv pm pose Inn dial ol ahstrac I llieoiy?
The aigumetii dial williom this safeguard 

inline cm t iti/ens will lie ac costed is not valid. 
Alici all. law enloiceinent officers are pail of 
11icc iii/em v: die proper procedures and guide­
lines. enloic ed hv novel iimcilial agenc ies, 
would pi nice t all of us. while ai die same lime 
piomotiiig just ice. All llougli some m  et zealous 
nlliccis may occasionally cite roach upon err- 
lain si.md.uds of liberty and privac v. out svs- 
ic in as a whole should pot he made lo sullei hv 
a too lihei a I c oiisimc lion ol die law.
.Societies duoughoui history have cxpcti-

enced crime and nuts is no exception. The 
increase, I believe, is due to factors over whir h 
the courts, for die most pai t. have 110 control. 
Some testraint is necessary, hut I believe the 
exc lusionaiy ruleand those who support it ate 
creating a destructive: and corrosive m o m e n­
tum dial will erode the foundations upon 
which out country is supported. We must 
move in ihcoppnsitcdirection and find a mote 
t'.-asonahle positmi.

A. I-.i ic Johnston 
Rim iing/iom . Aloha inn

A clarification from Professor Canon
In in v article ” llie exc lusionai v i ule: have crit­
ics proven that il doesn't delei police?" (Marc h. 
li)7'J). I drew t he conclusion dim James Spiotto 
was unaware dial Illinois had adopted .lie 
exclusionary title prior 10 die A////>/> v. Ohio 
decision in 1‘Kil.

Mv cone lusion was based upon a staiemeiii 
in Mi. Spioilo’sai lie le "Scatc !i and Set/me: An 
I'.mpii ic ,tl Studv ol the 1- xc lusionaiy Ruleand 
Ils AI lei natives" published m  die 2 lo in  no I o l
l.c iiiil Slintic.s L’-lif. 2 Id (IdT.'ll which ic-ad as 
follows: "As pointed out eailiet in ilus study, 
during the period H);VMH70. in die-course of 
wliic Ii die exc lusionai v 1 1 1Ic- was itilroduced in 
Illinois,..."
Mr. Spioito's ai tic le wasa comleiisaiion ol a 

lougei study lie conducted v llic h is unpub- 
lished bin available from the 1’nivcTxity ol 
Chicago I.aw I.ihiaiv and die I'.S. Depart- 
nieni of Jusiice. In lb is oiiginal study, ii is 
(|uiic deal dial he is I idly- aware ol Illinois' 
eailiei adoption ol the exc lusionaiy mle.

Il is also cleat dial this study’s main cimiri- 
huiion is diedevelopmeni ol exiensivedaia on 
Chicago police prac tic es heat ing generally or, 
the exc lusionaiy ruleand dial Mr. Spioi to does 
not approac 11 these data Ii o i i i  a before and allei 
perspective. Ilowevei, in die process ol con­
densing die siiidv, some of die language was 
c hanged wliic Ii could lead readeis lo believe ii 
was a hc-loic and alter siuclv.

I am linppv m  set the rc-ccud siinight iu this 
mallei and I am soitv lot anv meonvenieiice 
caused lo Mi, Spioiio.

Hi ac I It-x Canon
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A  p o s t s c r i p t  o n  e m p i r i c a l  s t u d i e s  
a n d  ' th e  e x c l u s i o n a r y  r a l e

by Bradley C. Canon

Much ol what Professor Sehlesinger writes 
does not reply lo me at all. Monthly halt ol 
his space is devoted to a hi’ *1 summary of 
sev eral nun-empirical reasm.; for modifying 
of abrogating the exclusionary rule and to a
etchy presentation ol an alternate mecha- 

i ism. Insofar as the series of articles in 
Judicature fines, I have no quarrel with him 
over this aspect of his rcspou In fact, in 
dosing mv earlier piece, I acknowledged 
that some reasoned lion-empirical argu- 
ments could he advanced against the rule 
(pajie 103).

But as Sehlesinger hitnsell noted, I sc-t a 
more "modest Huai" lor my article. I wanted 
to relate Judge Wilkey’s emphatic asseilion 
that the empirical ev idence av ailahlc on the 
subject conclusively proved the ineffective­
ness ol the exclusionary rule in deterring 
police violations ol the fourth Amend­
ment.1 (liven his status as a federal judge 
and the sweeping nature of his statements, 1 
feared that readers unlamiliar with the e m­
pirical studies themselves would accept his 
assertions uncritically.
Sehlesinger allows that I may well have 

achieved my goal of showing that the evi­
dence does not demonstrate the rule's inef­
fectiveness, and then adds that my findings 
cannot l>t‘ considered a justification lor the 
rule's continuance. Hut I never argued that 
the evidence justified retaining the rule. In 
rcplv ing to lodge Wilkey, I was quite explic­
it iii concluding that available evidence is 
inconclusive at this time and gives no real 
comlort to either side. M y  purpose was to

I U ilkes. I lir i>u lli\lniiiiiii m lr ii Iiii slimness I uliil 
i i nlriii i J 02 lutlintilur 215 l I07.S).

Kditor s note: Does llie  exclusionary 
ru le  deter po lice from  making illeg a l 
searches:3 That question was a topic o f  
discussion in Judicature last month as 
part o f  the Kum isar-W ilkey dehate over 
the exc lu s iona r ru le (August I07S , 
\o v em b e r I f )7.5, i'eb ruary 107:9).

P ro fesso r B rad ley ('.anon said that 
studies so f a r  l i a r ; not been conclusive; 
in some cities, t ie  ru le  appears to work, 
in other cities, it iloesn t. In reply. P ro­
fe sso r Steven Sehlesinger argued that 
studies which support the rule's effec­
tiveness contain ja r  mere weaknesses 
than those which question ils deterrent 
value.

Ile re  is the Jina1 exchange between 
the two authors.

F -

counteract a myth that all the available evi­
dence indicates that the rule has tailed to 
work.
While there is no disagreement that my 

first article achieved its goal, Sehlesinger 
uses his discussion n| mv position as an 
opportunity to advance (he proposition that 
the proponents ol the exclusionary rule have 
the burden of proving that the rule is an 
effective deterrent to illegal police behav ior. 
II is a somewhat surprising argument since 
it has been the rule’s opponents— ()aks,J 
(!hiol Justice burger,;l and now Judge 
Wilkey— who have initiated the disc ussion
ol the empirical findings. W h y  do they do

2. ( ),iks, Sliiihiini: llir /'.'u /iiviiiniirii llnlr in Srnrrli 
unit secure. 17 V. Cm. I. IW.v. 005(107(11.

• 1 linens \,  St\ t'iikiiiivvii N;iim'■ I IVilri.il \ar<otii s 
Vticnts. 10 1 I'.S, 5X8. I |li 11071 Hlliiraer. (.’ |.. ilissi.Mil-
III”!
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this il llir burden ol prool is on I hr either 
si tie?4
T h e  p ro b lem s  o f  research
In discussing mv in\estimations into the 
rule's impact,’’ Sehlesinger concludes that 
my  findings are, "not very useful” (page 
*H)(i). Man;, of his criticisms amount to little 
more than the stressing ol problems and 
caveats 1 acknowledged when writing the 
articles. A point-hy-point counter-discus­
sion would he rather time consuming and 
repetitive ol what I have already said in the 
articles about these problems. Let me in­
stead oiler a brief, general discussion about 
the nature of empirical research into the 
impact ot the exclusionary rule.
Obviously the best way ol obtaining data 

about the deterrent elFeet of the e.xelnsionarv 
rule is to observe large numbers ol police­
men surreptitious!) as they perform their 
duties, but that's logistieally and financially 
impossible (and perhaps ethically imper­
missible),'* so social scientists use alternate 
methods. I have used two basic alternatives 
in gathering mlormation on the rule's im­
pact upon police behavior: (I) thawing in- 
lerences about their behav ior Irom recorded 
data, sin h as  arrest and search warrant re­
cords; mid (2) asking law enloreement olfi- 
etals ipiesl ions about their policies, observ a- 
ti<ms and behav ior.

I II. i him' nl ilu' ill.lii-nllics c.l ctmihiclfng 
t In oi in e 11-ui it oii ciiipiiuiil r"M'iiriii mlo tin* rule's inn 
p.n l .uni llie mi mu Insist' i i .ilme nl llie I'reseul evi­
dent e. t stispei I llie "Imi'deii" w ill uni lie einlirm etl Ip 
• ‘l 11 h i side

"> C.mnu. I\ ihr l.yrhistimani llnlr in luiilinu 
//«•«////».J Sniiir .Veil Dnln mul n / ’/ivi . \uniii\l <i /Vrei/ie 
lions I .mu linlnn. (ig Kv I., I. li.S I (IU7II and C.mnn, 
/'i s/mr* llir i'ljrilii eiii'vt nf Oh it l.lhtrlirs 1‘nllrirs ill 
llu Slnlr mul i  rilrml l.m cls: Thr < hisr nf llir K.vr/ii- 
\imuini Huh'. 5 ,\vi. I’m . r u e s  (,). aT (11)77).

h Mnienver, even il siuii nliservaliiiii emild lieeill- 
lied mil. il vmiiiIiI mils til 11 •rill us jilnuil I In* piesenl dav 
stale nl |>idi< e lieliav ior Willi regard lo illegal seari lies 
We vvimid still I.ul, inmpamiive inliirmalmii alniiil 
•ai. Ii Iniiavmi lielore Imil when th e < amrl le 'pnsed llie 
ode  on llm stall's in Mapp v. Oliin, iliT I'.S. (il k Ol 
i nurse. llieie is no wav sm Ii mli>rmiilmn eonld In' 
nlilaoied now.

7 ( kiks. iii/nu ii. g,
S It.m. I lie 1111 pi let nl Mapp v. Olim no l*i >1 ii e

Iteliavim" 11le iuered al llie Midwest I'ulitieal Seieuee
\ssiit i.limn meeting, Chieiigu, Mav, l‘)7.1) and " l .m al
( 'mills v Tlie Snpieme < .'mill l lie lmp.n I nl Mapp v 
I Him iileliveied al llie meelmg nl llie Aiui'rn an I'olili- 
I al Siu ini Vssm laliilli. New Orleans. Nepiemlit I
107 >'.

Presumably, Sehlesinger does not object 
to the first alternative; Oaks,7 Ban,” and the 
Columbia study which he cites favorably9 
also use »his method. However, he objects to 
the second alternative because he thinks my 
respondents were likely to have falsified 
their replies— especially the police who he 
believes are fearful of admitting violations 
of the Fourth Amendment.

.Now perhaps a few did lie. And, on the 
other hand, perhaps one or two calculating 
respondents reported violative policies 
.vhere none existed in order to create the 
erroneous impression that the rule is not 
working and thus augment its chances of 
abolition. But the point is that there is no 
real reason to believe that police lying is 
very extensiv e.
Social scientists frequently ask people 

questions (promising anonymity, as I did) 
about their private, embarrassing or even 
illegal behav ior. Oulv in this manner can we 
study such phenomena as voting behavior, 
sexual behav ior, drug use, and wife healing. 
No one seriously contends that such studies 
are not v ery useful. Are the police any differ­
ent?

Beseareheis such as Skolnick1" and Was­
hy" have had no difficulty iu obtaining from 
them admissions ol illegal acts or unconsti­
tutional policies. Indeed, in the past the 
police were quite candid about their viola­
tions of the Fourth Amendment ,a As the 
exclusionary rule pertains to the admissibili­
ty ol evidence in court and contains no 
punitive sanction against those transgress­
ing the Fourth Amendment, there is no 
reason lor llie police to he less candid now.

i). to 11in linnk. K xci.csioyvhy In)1' s ih ;k ;  Tin: 
I’nom.i.vi o r  ii i.i i. vi.i v o i i i  viNia* Kviiii;nci: (New 
Vmk: Oi'kkcr, vltuccl, Inc., 1(177), elinp. T, Selilcsingi.T 
Invnriililv i iliw Comment, iljlrrl nf A/n/i/i r. Ohm nn 
1‘nlirr Sriiirli mul Srizurr I’rnclicrs in Xarinlirs f.V/vcv, 
I Col |. I.. ,v Sue. I'm ms. Sb ||0(iS) which draws 
inli'leiu t's I mm reenrded dnln.

Id. lemme Sknhiii k. |i s i  i r e  \\'i i n o r  i I'm vi.: Law 
r.MOIK l vii n l i \  D imoi n vi ii Si k a. I v New Vmk: 
Wile),  lOliT.

11. SI •■ 111 icii Wiislw, Svivi.i. T o w s  I'oi.icf a\i> Tin: 
Sei'iu-.vii: C o e m .  Levingtiin, M.iss.: Lexington Hunks, 
l‘)7«.

Ig. Minpliv. llir I'rolilrins nl ( 'uin/ilnnnr Ini 1‘nlirr 
I )ri>iirtinrnt\, II 11;\. I I l l  A . O.'g) ( I ()(>(•) ,uid Kiniiisai, 
I hi llir Turtir v nf I'nlin-I'rmrrutnr Orirnlrd (Irilicis of 
the ( ’uiirl. I!l ( ouvia .l .  I.. 0  IT<>. .il 111-I) ( I (KM).

•lab liiilit iiluir \ Hluinr H-, Xunihrr H'Ainil, l!/7!)



A comprehensive  picture
Tlie object ot my investigation was to obtain 
.is comprehensive a picture of the impact oi 
the exclusionary rule as m y  resources would 
permit. It would have been foolish to ignore 
the possibility of asking questions of the 
actual participants in the impact process for 
tear that a few would lie. The data were 
collected and reported with proper cautions. 
Standing alone, they are not as reliable as 
recorded data, but they do not stand done. 
The questionnaire results show basically the 
same conclusion as the recorded data— that 
the exclusionary rule has a differential im­
part as a deterrent. The similarity of results 
enhances the questionnaire data’s reliabili­
ty.
Since il is so diliicult to obtain quality 

information on the impact of the exclusion­
ary rule.1:1 researchers are necessarily going 
to have to accept data that is not as reliable 
a s  tliev would desire. lCv en the recorded data 
contain soue- reliability problems; inlerene- 
e s  drawn from them are based upon assump­
tions whose accuracy is presumed but is not 
1(1 I per cent certain— for example, that a 
substantial pi ‘portion ol narcotics arrests 
result Irom police search and seizure behav­
ior. Moreover, even Oaks anil ban, whose 
research methods cause, Sehlesinger no 
problems, sometimes use data based upon 
interviews with law enloreement officials or 
judges.11
To conclude, Sehlesinger may want to 

aruge that the problem ol reliability ol data 
makes studies of the rule’s impact "not very 
useful." but il that is the ease, why bring up 
the empirical question in the first place? If 
w e are going to consider the evidence as a 
meaningful I actor in determi tig the future 
ol the exclusionary rule, we nee*', lo do so as 
thoronghlv and as dispassionatelv as possi­
ble. □

I 1 < <.iiinM-itl. < iii IIIi' I.iiiutiiliinrsiif luii)iiiifiil I'.uil- 
iiiilluiiy nl llir l'.\i lii\ii‘inini llnlr: .1 Crlth/iie nf llir 
Sinnlln lirn iin h mul I nilril Slairs r. (niliiiuhil. lit) Nvv, 
F I ., lit v. 7 III 1 I07.1t.

I I. ( i.iks. n. 2. ;il 701*. 717, 7'Hl-i I ; liuii. I.ueul
('niiH\ . . mi/i/o ii. S. imwtm,

BRADLEY C. CANON is p ro fe sso r o f politica l 
science at the University o f Kentucky

A  r e p l y  t o  

P r o f e s s o r  C a n o n

by Steven R. Sehlesinger

In large measure, Professor Canon’s re­
sponse to my article misstates or evades 
w hat I said. He claims, for example, not to 
understand why the exclusionary rule's pro­
ponents must bear the burden of proving its 
deterrent effectiveness. There are at least 
two reasons.

First, the Supreme Court has made clear, 
since 19fi5, that it regards deterrence of 
improper police behav ior as the primary 
rationale tor the rule. The leading eases on 
the exclusionary rule in search and seizure 
make this point explicitly.' II the propo­
nents ol the rule are unable to show that it is 
an elfective deterrent, then il is time for the 
Court to reconsider its position.
Canon claims not to understand why 

Chic! Justice burger,'* Judge Wilkey •' and 
Prolessor Oaks' have initiated a discussion 
ol the empirical findings il the burden of 
proof rests with the rule’s proponents. 
Clearly, they have done so because the ex­
clusionary rule rests on a proposition for 
which, as they and 1 have argued, there is 
very little empirical support. In short, bur­
ger, W  ilkey, Oaks and I believe that Su­
preme Court decisions should be rational 
and that irrational decisions should be over­
turned.
Second, proponents bear the burden of 

proving the rule’s deterrent effectiveness be­
cause the exclusionary .ule has many costs 
and disadvantages, some ol which I men* 
t.woed iu my previous article (pages -10-1 - 
105). Contrary to Canon's claims, therefore, 
my discussion of non-e npirieal aspects of

1. SecI .i nklct ter v. I'.S,,.'isI v '.s.(IIS,030-35 (10()5); 
I'.S. v . Oalandra, I I I  U.S. 338, .‘1-17 ( 107-t); and Slum* v. 
I'mwll.  -12.S U.S. -1(1.5. ISO (11170).

2. Hivens \ .  Six Unknown Named Federal Narcotics 
Agents, KM I'.S, .138, llti  (107!) (Ituiger, U.|., dissent­
ing'.

A. Wilkey, Tlie exeliisiniiiirii mlr: rt/ir/ sri/i/irrcvv mliil 
n  iil-in e.-Mi-i JCDIC.VI eta; £15 11078).

I. v )aks, Shuli/inu the Kxrliisiiiiuirii liule in Sriirrh
mul Seizure. 37 i.', Out. I.. Hkv. *>(v5 1 10701,

45*



the rule is plainly responsive . 0 him; it is the 
responsibility ot the rule’s proponents to 
show that the advantages of deterrence out­
weigh these heavy social costs.
Canon distorts m\ position on the state of 

evidence when he says that “Sehlesinger 
allows that I may well have achieved my 
goal of show ing that the evidence does not 
demonstrate the rule’s ineffectiveness.” In 
fact. I said that “the empirical studies indi­
cate [that the rule is an ineffective deter­
rent]" (page -405). although, " in  some situa­
tions. studies have not com plete ly d isp roved  
the rule’s effectiveness in deterring police 
misconduct.’’ (' go 40-1. emphasis sup­
plied).
As I showed previously, all but one of the 

seven st in I i» discussed by Canon and
me— those ol ()aks. ban, Spiotto, Canon and 
the Columbia lonrnal of Law and Social 
Problems— conclude that the mle does not 
generally deter/' In lad. Canon himself con­
cludes. in his most recent and methodo­
logically sophisticated study, that "the rule 
has not always or even often worked" and 
that the data "do not come close to support­
ing a claim that the rule wholly or la rge ly  
works."1' (Emphasis supplied). Although his 
earlier study suggests that "many of the 
findings support a positive inference— that 
the rule goes lar toward fulfilling its pur­
pose/it suffers from so many methodologi­
cal and other flaws as to be less than useful.7
Canon discusses only one of m y  many 

criticisms of that 197-1 study— and not tlx* 
most important one. That study used ques­

5. O.iks, siiiiru 11. I; Han, "Tlie Impact ul Mapp v. 
Ohio im Police Hcliaviur" (delivered, at the annual 
meeting nt she Midssist Political Science Association, 
( Imago, Ma 1973), Han, "laical Courts v. the Su­
preme taunt: The Impact ol Sloiyiv. Ohio" (delivered 
at the iiiual meeting ot the American Political Science 
Association, New Orleans. 1973); Spiotto, Scorch unit 
Si i;iire: ,\u Einyiricul Sliuly of llic Exctusii nary Itolc 
mul ilx \llcniiilii cs. 2 J. L littAI. STUDIES 2 U  (1973); 
t.'anon. I\ llu Ext lusumuri Hole in Hotline II colt hr Sonic Sen Polo mul o I'tco Annins! ii Precipitous 
< iniclusioii. <)2 hv I.. J. ti.Sl (1973-7-1); Canon, Te.stiuu llic Elfecln ciicss of On // l.ihcrticx Policies ol the Stole noil l.oeol Levels: llie Cose o f the Exclusionary Hulc.o 
Vvi. Pot 11 ins t), 57 (1977); and Effect of Mayy v. Phio 
on Police Scorch mul Seizure Proeliee in Xorcolics Coses, I COI.VMIII.V J. I.. & Sot:. Phoii. S7 (19(i.S).
ii Canon, Test mu .... suyro ii. 5. at 75.
7. Canon. Is tlie Exclusionary liule . . . ?, suyro n. 5. 

al 72H.

tionnaires to elicit information from the po­
lice and others about their search and sei­
zure practices. For the polia to have an­
swered Canon’s questions .n a manner 
which conflicted with his thesis that tlie rule 
deters would have required them to admit 
that they broke the law. I leave it to the 
reader to decide how candid the police 
would be in these circumstances.

By arguing that other researchers have 
used similar procedures. Canon does not 
demonstrate the strength of his own study 
but the weakness of the others. Furthermore, 
the studies he cites appear to have collected 
data d irectly from their subjects, whereas his 
own study depended on two tiers of police 
responding, each with its own incentive to 
color the facts.
Canon’s response ignores major problems 

with his 197-4 study: the nature and size of 
his sample (well under 50 per cent) do not 
permit valid generalization, since the sam­
ple was neither random nor representative. 
Those cities whose search and seizure prac­
tices were least in conformity with current 
law would have been tlie ones least likely to 
respond to a mailed questionnaire; they 
would hardly have been anxious lo acknowl­
edge or announce their failure to obey tlie 
law.
Canon also ignores a second important 

problem: responses to the questionnaire in­
volving official headquarters policy “may 
not conform to actual police practice in the 
field."H That Canon conceded this defect in 
his 197-4 study does i ot improve the reliabil­
ity ol his conclusions.
Wlict, then, is the bottom line? It is that all 

of us live under the irrational tyranny of an 
inflexible rule which releases many dange­
rous and violent persons and  which, as Pro­
fessor Canon limself lias admitted, does 
“not always ot even often” have a deterrent 
effect on police. Perhaps it is fair to sav that, 
as long as vvv allow the rule to continue, we 
deserve what we got. □

H. hi. at 7l(i. ~

3TEVEN >1, SCHLESINGEFt is an assistant p ro ­
fe sso r in t, ’ e  Department o f Politics at Th e Cath­
olic Uaiver ',ity o f America.
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AS 25.30.050(a) are jurisdictional, so that 
her failure to oppose the motion did not 
result in waiver of the jurisdictional defect.7

[2] In addition to the jurisdictional de­
fect inherent in the August 1977 superior 
court proceeding, we think it of further 
significance that the superior court denied 
Karen's January 1978 modification motion 
without conducting an evidentiary hearing, 
although one was requested. Given the jur­
isdictional flaw underlying the superior 
court’s August 1977 order and its subse­
quent denial of a hearing to Karen on her 
motion for change of custody, we have con­
cluded that the matter should be remanded 
to the superior court for the purpose of 
conducting a hearing to determine custody 
and visitati" hts.“

Remai further proceedings.

BURKE, j., not participating.

(o ( «TKUU3lll5rSUM> 
S  ;

7. Even If tb.* superioi court has assumed lhai 
primary jurisdiction was vested in Alaska, be­
cause il v as the state of initial jurisdiction and 
Ronald still lived here, AS 25.30.050(a) still 
precluded Alaska from assuming jurisdiction 
until ihe Oregon court declined jurisdiction. 
Srr Commissioner's Note to § 6 of the Uniform 
Child Custody Jurisdiction Act (U.L.A.) (1973): 
"When the courts of more than one stale have 
jurisdiction under section 3 or 14, priority in 
I'une determines which court will proceed with 
the action . .

S. Although the jurisdictional underpinn'ngs of 
tlie superior court's August 1977 order have 
been voided, l< can he persuasively argued that 
in February >97« when the superior court de­
nied Karen's motion for change of custody, it 
did have jurisdiction since the Oregon court in 
October 1977 had declined to exercise jurisdic­
tion over Karen's modification proceeding.

STATE of Alaska, Petitioner, 

v.

Theodore GLASS. Respondent'

STATE of Alaska, Petitioner, 

v.

Michael THORNTON, Respondent

James W. ALDRIDGE, Appellant 

v.

STATE of Alaska, Appellee.

Thomas Lee COFFEY, Appellant 

v.

STATE of Alaska, Appellee.

Nos. 3565, 3764, 2965 and 3002.

Supreme Court of Alaskn.

May 25, 1979.

The Superior Court, Fourth Judicial 
District, Fairbanks, James R. Blair, J., 
granted defendant's motion to suppress evi­
dence obtained by electronic surveillance of 
alleged narcotics transaction which gave 
rise to defendant's ind'Ctment, and Suite's 
petition for review was granted. The Su­
preme Court, 583 P.2d 872, affirmed. On 
rehearing, the Supreme Court, Boochevcr, 
C. J., held that under circumstances, apart 
from Glass, Thornton, Aldridge, anil Coffey 
cases, which were considered by Supreme

Given the foregoing and the fact that the chil­
dren have been in Ronald's custody in Alaska 
since October 1977, we deem it appropriate 
that the children remain in Ronald s custody 
pending resolution of the custody issues.

Further, upon remand of the case to the su­
perior court, we think the determination should 
he based on Ronald's July 1977 motion for 
change of permanent custody from Karen. 
Since the superior court lucked jurisdiction to 
modify the earlier award of custody lo Karen nl 
that lime, and no subsequent hearing was neld 
prior to the judge's February 1978 affirmance 
of his order, we think the burden is properly on 
Konnid to show that permanent cus.-riy should 
he changed form Karen to him. Tlie court's 
determination, however, should be based on 
the best interests of (he children nt the time 
that that determination is made.
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STATE v.
ate es. Alaska.

Court as one case, Glass decision holding 
that warrantless electronic mor itoring of 
conversation between police informant and 
defendant violates defendant's right of pri­
vacy and freedom fron: unreasonable
searches and seizures under Alaska Consti­
tution, would apply only prospectively to 
activity occurring on or after September 15, 
1978, date of decision.

Ordered accordingly.

Burke, J., filed concurring opinion.

Rabinowitz, J., dissented and filed opin­
ion in which Connor, J., joined.

1. Courts «= 100(1)
Apart from Glass, Thornton, Aldridge 

and Coffey  cases, which were considered by 
Supreme Court as one case, Glass decision 
holding that warrantless electronic monitor­
ing of conversation between police infor­
mant and defendant violates defendant's 
right of privacy and freedom from unrea­
sonable searches and seizures under Alaska 
Contutution, would apply only prospective­
ly to activity occurring on or after Septem­
ber 15, 1978, date of decision, where pur­
pose of decision pointed decisively away 
from retroactive application, reliance by 
law enforcement officials on pre-Glass law 
was reasonable, and retroactive application 
would have subsUntV negative effect on 
administration of jUf .ice.

2. Courts «= 100(1)
If a decision simply applies an estab­

lished rule of law, even if in a new factual 
situation, question of retroactivity does not 
arise; question of retroactivity arises only 
when u court announces a new rule of law.

3. CourtH *=>100(1)
Constitution does not require that new 

rules of law be given retroactive effect, ant’, 
a court must make an independent decision 
in cnch case.

4. CourtH /^100(1)
When stability of legal norms and con­

tinuity in application of such norms are core 
values tc be protected in fashioning a legal 
rule, general rules of law promoting pre­
dictability for those who must relv on rules

Alaska

 n g
GLASS
590 PM lb

are favored; in determining retroactivity, 
however, these policy considerations are not 
extant; Supreme Court does not want to 
encourage people to disregard law in expec­
tation that courts will change law and that 
change wit, be retroactive, and thus \yhen 
issue of retroactivity is concerned, case-by- 
case approach is particularly desirable.

David C. Backstrom, Deputy Public De­
fender, and Brian Shortell, Public Defender, 
Anchorage, for respondents Theodore Glass 
and Michael Thornton.

James H. Cannon, Johnson, Christenson, 
Shamberg & Glass, Inc., Fairbanks, for ap­
pellant James W. Aldridge.

Robert Merle Cowan, Kenai, Walter 
Share, Asst. Public Defender, Anchorage, 
for appellant Thomas Lee Coffey.

Dean J. Guaneli, Patrick J. Gullufsen, 
Asst. Attys. Gen., Daniel W. Hickey, Chief 
Prosecutor, James L. Hanley, Asst. Dist. 
Atty. and Avrum M. Gross, Atty. Gen., Ju­
neau, for appellee and petitioner.

Before BOOCHEVER, C. J., and RABI­
NOWITZ, CONNOR, BURKE and MAT- 
THUWS, JJ.

OPINION ON REHEARING

BOOCHEVER, Chief Justice.

(11 In S la te  v. Gloss, 583 P.2d 872 (Alas­
ka 1978), we held thnt warrantless electron­
ic monitoring of a conversation l>etweon a 
jiolice informant and a defendant violate'.! 
the defendant's/right of privacy and free­
dom from unreasonable senrches and sei­
zures under the Alasku Constitution. On 
Janunry 15, 1979, after considering supple­
mental briefs by the parties, we issued an 
order, with opinion to follow, stating what 
cases would be governed by Glass. S ta le  v. 
Glass, 583 P.2d 872 (Alaska 1978), Sta le  v. 
Thornton, 583 F.2d 886 (Alaska 1978), A l­
dridge v. State, 584 P.2d 1105 (Alaska 1978), 
and Coffey  v. Sta le , 585 P.2d 514 (Alaska 
1978), arc governed by the new ruling, 
Apart from those cases, the Glass decision 
will apply prospectively to activity occur­
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ring on or after September 15, 1978, the 
date of the decision.1

[2] If a decision simply appl ss an estab­
lished rule of law, et .. if in a new factual 
situation, the question of retro tivity does 
not arise. The question of troactivity 
arises only when a court annouices a new 
rule of law. Milton v. Wainwright, 407 
U.S. 371, 381 n. 2, 92 S.Ct. 2:174, 2180, 33 
L.Ed.2d 1, 9 n. 2 (1972) (Stewart, J., dissent­
ing); Desist v. United States, 394 U.S. 244, 
247—48, 89 S.Ct. 1030, 1032, 22 L.Ed.2d 248, 
254, rehearing denied. 395 U.S. 931, 89 S.Ct. 
1776, 23 L.Ed.2d 251 (1969).

This court had not previously decided, or 
even discussed, whether a warrant require- 
n. * nt applied to participant monitoring, but 
most f tderal and state decisions, including 
the pl'/rality decision by the United States 
Supreme Court in United States v. White, 
401 U S. 745. 91 S.Ct. 1122, 28 L.Ed.2d 453, 
rehearing denied, 402 U.S. 990, 91 S.Ct. 
1643, 29 L.Ed.2d 156 (1971), had not im­
posed such a requirement.2 Defendants 
point lo law review articles discussing the 
increasing independence of stale courts, and 
past decisions of this court interpreting our 
state constitutional guarantees, specifically 
the right to privacy, more broadly thnn 
federal guarantees. They argue that the 
law enforeement community should have 
foreseen that Alaska would adopt a war­
rant-requirement and add that the police 
should be encouraged to obtain warrants in

1. In arriving al our decision, we considered the 
detailed urgumer.es urging retroactive applica­
tion of Class in NIX v. Suite and Allen v. .Stale. 
In both cases, we granted the petitions for 
icview and affirmed the triul court orders re­
fusing to apply Glass retroactively Our deci­
sion was based on the order issued in the in­
stant case. See Nix v. Slate, No. 4286 (Alaska, 
Jan. 15. H)7!l), und Allen v. Stale, No. 4395 
(Alaska. Jan. 15, 1971)).

2. In Glass, we noted authority to the contrary, 
which we believe is better reasoned, and also 
noted that White was lar from a clcnrcul hold­
ing by the Supreme Court, 583 l\2d nl 876-78

3. Of all the cases, the briefing in Coffey was 
probably tlie most influential in our holding 
regarding participant monitoring. In addition 
lo that issue, we evaluated Coffey's arguments 
concerning pre indictment delay, speedy trial 
violation, entrapment, denial n( cross-exammu-

borderline cases. While we agree with the 
latter argument as a general proposition, 
we decline to require police departments 
anl prosecutors to monitor the general 
trends noticed in law review commentary 
and to assume, on a question of first im­
pression in this state, that this court will 
interpret our constitution in a specific man­
ner, in the absence of clear authority so 
construing a similar constitutional provi­
sion. Thus, our holding in Glass represents 
a new rule of law, and we must examine 
what cases that new rule will govern.

The state acknowledges that defendant 
Glass should receive the benefit nf the new 
rule. Its brief states:

It is clear that the benefit of the new 
rule is given to the defendant in the 
declaring decision. . . . [LJitigants
have no incentive to proceed if they 
would not receive the benefit of the new 
rule.

Although Thornton, Aldridge and Coffey 
were not formally consolidated with Glass, 
they were under advisement at the same 
lime and were, in effect, considered by the 
court as one case. All of the decisions, with 
the exception of Cotey, were announced on 
the same day as Gloss. Coffey was delayed 
because it dealt with other issues, in addi­
tion to participant monitoring.1 Thus, the 
applicability of the Glass holding to Thorn­
ton,* Aldridge and Coffey is simply an ex-

lion, error in jury instructions nnd bins of the 
trial Judge. 585 P.2d nt 519-26.

4. Wc note nn nllrmalive ground under which 
Thornton would be covered by the Class hold­
ing In Thornton, the state, not the defendant, 
petitioned for review of un order granting u 
motion to suppress. Judge Blair, who henrd 
the suppression arguments in Thornton, sup­
pressed the results ot the warrantless partici­
pant monitoring anticipating, In effect, our 
holding In Class. In fact, it wns Judge lllalr, in 
a "well-reasoned decision," State v. Class, 583 
P,2d at 882. who had initially suppressed the 
tapes in Class, and our decision affirmed his 
suppression order. Thus, the law, as applied to 
Thornton, has always been in conformity with 
the Glass decision. In United States v. Dicker­
son, 413 F.2d l l l l  (7th Cir. 1969). the court 
gave primarily prospective application to Its 
holding, hut noted:
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rin g  on o r a f t e r  Sep tem ber 15, 1978, the 
date  o f  the decision . 1

[2 ]  I f  a decision s im p ly  app lies an estab­
lished ru le  o f  law , even i f  in a new fac tua l 
situ a tion , the question o f  re tro ac tiv ity  does 
not arise. The  question o f  re troac tiv ity  
arises on ly  when a c ou rt announces a new 
ru le  o f  law . Milton v. Wainwright, 407 
U .S . 371 , 381 n. 2, 9 2  S .C t. 2174, 2180, 33 
L .E d .2d  1 , 9 n. 2 (1 972 ) (S tew a rt , J ., dissent­
ing ); Desist v. United Stales, 394 U .S . 244, 
247—48, 89 S .C t. 1030, 1032, 22  L .Ed .2d 248, 
254, rehearing denied, 395 U .S . 931 , 89 S.Ct. 
1776, 23 L .E d .2d  251 (1969 ).

Th is cou rt had not p rev ious ly  decided, o r 
even discussed, w hethe r a w a rran t requ ire ­
m ent app lied to  p a rtic ip an t m on itoring , but 
m ost fe d e ra l and s ta le  decisions, including 
the p lu ra lity  d :r.is ion  by the United States 
Sup rem e C o u rt  in United States v. White, 
401 U .S . 745, 91 S .C t. 1122, 28 L .E d .2d 453, 
rehearing denied, 40Z U .S . 990, 91 S.Ct. 
1643, 29 L .E d .2d  156 (1971 ), had not im ­
posed such a requ irem en t .1  D efendants 
po in t to  law  rev iew  a rtic le s  discussing the 
increasing independence o f  sta te  courts, and 
past decisions o f  th is cou rt in te rp re ting  ou r 
s ta te  constitu tiona l gua ran tees , specifica lly  
the r ig h t to  p rivacy , m ore b road ly  than 
fe d em l gua ran tees . They a rgue tha t the 
law  en fo rcem en t com m unity  should have 
f r  eseen th a t A.'asku would adopt a w ar- 
i .n t ’ requ irem en t and add tha t the police 
shou ld be encou raged tc obtain  w arran ts in
1. In arriving al our decision, we considered the 

detailed argum ents urging retroactive applica­
tion of Glass in Nix  v. Stine and \ lien  v. State. 
In both cases, we granted the petitions for 
review and nffirined the tnal court orders re­
fusing to apply lilu ss  retroactively Our deci­
sion wns based on the order isiued in the in­
stant case. See N ix  v. Stale, No, 428G (Alaska, 
Jan. 15, 197!)). and Allen  v, St ire, No. 4395 
(Alaska, Jan. 15, 1979).

2. In Glass, we noted authority to the contrary, 
which we believe Is better reasoi ed, and also 
noted that White was fur from a c carcut hold­
ing by the Supreme Court, 583 P.3.d at 876-78.

3. Of all the cases 'lie briefing in Coffey  wa* 
probably the m o:' influential in our holding 
regarding participant monitoring In addition 
lo that issue, we evaluated Coffry’s arguments 
concerning pre-indictment delay, speedy trial 
violation, entrapm ent, denial of cross-examina-

borderline cases. W h ile  we ag ree  w ith the 
la t te r  a rgum en t as a gene ra l proposition , 
we decline to  requ ire  police departm ents 
and prosecutors to  m on ito r the genera l 
trends noticed in law  rev iew  com m entary 
and to  assume, on a question o f  f i r s t  im ­
pression in this state , th a t th is court w ill 
in terp re t ou r constitu tion in a specific m an­
ner, in the absence o f  c lea r au th o rity  so 
constru ing a s im ila r c on s t itu to r  p rov .- 
sion. Thus, ou r ho ld ing  in Glass .p resents 
a new ru le  o f  law , and we m ust exam ine 
what cases th a t new ru le  w ill govern .

The state  acknow ledges th a t de fendant 
G lass should receive the b ene fit o f  the n e v  
ru le . Its  b r ie f states :

I t  is c lea r th a t the bene fit o f  the new 
ru le  is given to  the de fendan t in the 
decla ring  decision. . [L , tigants
have no incentive to proceed i f  they 
would not receive the b ene fit o f  the new 
rule.

A lthough Thornton, A ldridge and C.iffcy 
were not fo rm a lly  consolidated with Glass, 
they were under advisem ent a t the same 
tim e M d were, in e ffe c t , considered by the 
cou rt as one case. A ll o f  the decisions, w ith 
the exception o f  Coffey, were announced on 
the same day as Glass. C o ffey  was delayed 
because it d ea lt w ith o th e r issues, in addi­
tion to pa rtic ipan t m on ito ring .1  Thus, the 
app licability  o f  the Glass ho ld ing  to Thorn­
ton* Aldridge and Coffey  is sim ply nn cx-

lion. error in jury In-’- notions and uins of the 
trial Judge. 5R5 P.2d at 519-26.

4. We note an alternative ground under which 
Thornton would he covered by the Glass hold­
ing. In Thornton, the state, not the defendant, 
petitioned for review of un order granting u 
motion to suppress. Judge Bl,\lr, who heard 
the suppression argum ents In Thornton, sup­
pressed the results of the w arrantless partici­
pant monitoring anticipating, in effect, our 
holding in Glass. In fact, Il was Judge Dluir, in 
a "well-reasoned decision," State v. Glass. 583 
P.2d at RH2, who hud initially suppressed the 
tapes in Glass, and our decision affirmed his 
suppression order. Thus, the law, as applied la 
Thornton, has always been in conformity with 
the GIjss decision. In United Stater v. Dicker­
son. 413 F.2d H U  (7th Cir. I960), the court 
gave primarily prospective application to its 
holding, but noted:
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tension o f  app licab ility  o f  the ru le  to  de­
fendan t G lass.

A ny fu r th e r  line we d raw  w ill in ev itab ly  
be som ewhat a rb it ra ry . W hen the law  
changes, some get the b ene fit o f the 
change, o thers do not. W hen on ly the 
named de fendan t is covered by the new 
ru le , o th e r de fendants '"hose appeals raised 
the same issue may fe e l it was simply the 
vagaries o f  the cou rt ca lenda r that p reven t­
ed th e ir case from  being the landm ark deci­
sion. I f  a ll cases on d irec t review  receive 
the b ene fit, those on c o lla te ra l rev iew  do 
not. I f  the cou rt a ttem pts to increase equi­
ty between de fendants by increasing the 
coverage o f  the new ru le , it increases the 
un fa irness to  society and law  en fo rcem ent 
o ffic ia ls  who m good fa ith  re lied on the law  
as it was when they acted. W c noted in 
Judd v. S ta te , 482 *P.2d 273, 278 (A la ska  
1971):

[0 ]nce one rea lizes th a t any decision w ill 
in vo lve  an a rb it ra ry  c lassification which 
is not p a rtic u la r ly  de fensib le  except in 
te rm s o f  its impact, then one has a rrived  
a t a s ta rt in g  jx iin t 'a r  m aking the neces­
sa ry  policy decisions.
[ 3 , 4 ]  The constitu tion does not requ ire  

thnt the new ru les o f  law  be given re tro ac ­
tive e ffe c t , L in k le t lc r v. Walker, 381 U .S . 
618, 629, 85 S .C t. 1731, 1737, 14 L .Ed .2d 601,

However, it is not our intent to disturb previ­
ously ordered suppressions of evidence antic­
ipating our bolding today.

•113 F.2d at 1117 (citation oiniped). Dickerson 
was impliedly overruled on .ilber grounds by 
the Supreme Court in ifeckunlh  v*. United 
States, 425 U.S 3i». 9G S.Ct. 1612. 40 L.Ed.2d 
I (1076), and expressly overruled on those o th­
er grounds cn the authority of Beckwith in 
United S ta le r v. Fitzgerald, 545 F.2d 578, 581 
(7th Cir. I97G,'

5. Linklc lter's  square bolding Hint nothing in the 
constitution compels retroactive application of 
new rules answers the equal protection argu­
ment advanced by appellant Aldridge. More­
over, since we apply tlie holding to Aldridge, 
we do not need lo address his alarm that other 
defendants would lie denied equal protection if 
they do not receive the same protections as 
him.

G. When stability of legal norms and continuity 
in tlie application of such norms are the core 
values to he protected in fashioning a legal 
rule, general rules of law promoting predict­
ability lor those who r ist rely on tlie rules are

M'k,-?/
G LA SS
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60S (1 9 6 5 ) ;6 Judd  v. State, 482 P.2d a t 276, 
and a cou rt m ust m ake an independent 
decision in each case.* In  Judd v. State, 482 
P .2d a t 278 (A la ska  1971),7 we noted the 
c rite ria  guid ing reso lu tion  o f  the question 
o f  re tro ac tiv ity :

(a ) the purpose to  be served by the new 
standards; (h i the e x ten t o f  the reliance 
by law  en fo rcem en t au thorities on the old 
standards; and (c) the e ffe c t  on the ad­
m in istra tion  o f  ju s tice  o f  a retroactive 
app lication o f the new standards. Link- 
le tte r v. Walker, 381 U .S . 618, 63 6 -6 38 , 85
S .C t. 17 31 ,14  L .Ed .2d  601, 61 2 -6 13  (1965). 
[fo o tn o te  in teg ra ted  in to te x t ]
The purpose o f the ru le  in Glass is to 

p ro tec t the p rivacy o f  A laskans and the 
spon taneity  o f  discourse th a t m arks a free  
society. The tapes in Glass w ere not ex ­
cluded because o f  th e ir ]>otential un re liab ili­
ty-

W e exclude the evidence not because it  is 
un re liab le  but because the transcendent 
va lues preserved by constitu tiona l g ua r­
antee a re o f g re a te r societa l moment 
than the use o f th a t evidence to obtain a 
c rim ina l conviction.

583 P.2d a t 878 (c ita tion  om itted ).
The purpose c rite ria  jioints qu ite  decisive­

ly  away from  re troac tive  application o f 
Gloss:

favored. In determining retroactivity, how­
ever. these policy considerations are not extant. 
We do not want to encourage people lo disre­
gard the law in the expectation that courts will 
change the law and that the change will be 
retroactive. Thus, when the issue of retroac­
tivity is concerned, the casc-by-cuse approach 
is particularly desirable. See Linklctter v. 
IV 1 1ker, 38) U.S. nt G29. 85 S.Ct. at 1737, 14 
L .td.2d nt GOB (19G5).

7. /udd examined the retroactive effect of Clti- 
inel v. California. 395 U.S. 752. 89 S.Ct. 2034. 
23 L.Ed.2d G85. rehearing denied, 39G U.S. 869, 
90 S.Ct. 3G. 24 L.Ed.2d 124 (1969), which limit­
ed the scope of w arrantless searches incident 
to an nrrest. We held that the rule of Chiincl 
"shall apply to all police searches hiking place 
after the dote of the Chiniel opinion ot June 23. 
I960." 482 P.2d at 279. Earlier, in Fresneda v. 
State, 458 9.211 134, 143 n. 28 (Alaska 19G9), we 
held that Chim rl would be applied to cases on 
direct review in this court at the time Chimcl 
was decided.

(C•lu
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A rev iew  o f  the decisions o f the S u ­
preme C ou rt o f  the U n ited  States d e a lin g  
w ith re tro ac tiv ity  questions indicates th a t  
the s ta rt in g  poin t in analysis is the ^op­
pose c rite rion . W here  the purpose e f t . ’  j 
new ru le  is p r im a rily  re la ted  to the i .iteg- 
rity  o f  the verd ic t, the application th e re o f 
has g en e ra lly  been extended to a ll cases.

On the o th e r hand, where the pu rpose 
o f  a new constitu tiona l standard is n o t to 
m inim ize a rb it ra ry  o r unre liab le  fa c t 
find ings, bu t to  serve o th e r ends, re t ro a c ­
tive  app lication has gene ra lly  been de ­
nied.

Rutherford v. S ta le , 486 P.2d 946, 9 5 2 -5 3  
(A la ska  1971) (fo o tn o te s  om itted).

The exclusion o f tape recordings th a t  a re  
the product o f  w a rran tle ss  partic ipan t m on ­
ito ring  serves tw o functions. F irs t , it  de ­
ters the police from  m on itoring  conve rsa ­
tions between an in fo rm an t and a c itizen 
w ithou t f i r s t  ob ta in ing  a w a rran t .8 Th is 
deterrence function  cannot be served hy 
app ly ing  Glass to  police conduct occu rring  
be fo re  the date o f  the decision. The second 
ra tion a le  is 

the im perative o f jud ic ia l in teg rity  which 
requ ires th a t the courts not be made 
“ p a rty  to law less invasions o f the eonsti- 
tu iion a l rig h ts  o f  citizens by p e rm itt in g  
unhindered gove rnm en ta l use o f  the 
fru its  o f such invasions."

Sta le  v. Scars, 553 P.2d 907, 912 (A la s k a
1976) (fo o tn o te  om itted ). The ju d ic ia l in­
teg rity  function  is not underm ined when 
the police con form ed th e ir uctions to  w hat
8. The defendants argue that hoth the initial 

taping and the subsequent use of the tapes in 
court invade itieir constitutional rights. W e do 
not pe.ceive the taping and 'he  use as separate  
con'.iitutional violations. The evil G lass  ad­
dresses is police tap ifg  of conversations out- 
s de the province of judicial scrutiny:

If law enforcement officials may
lawfully cause participants secretly to  record 
and transcribe private conversations [with­
out a w arrant], nothing prevents monitoring 
of those persons not engaged in "legal activi­
ty, who have incurred displeasure, have not 
conformed or have espoused unpopular caus­
es.

was the law  when they acted. W e  sta led  in 
J u d d :

[P ra c t ic a l p rob lem s [a rise ] from  the un­
disputed fa c t th a t the police, prosecuting 
agencies and the pub lic  have re lied ujion 
the previous sta tem en ts o f  the law , and 
th a t the g re a t im pact o f  and respect fo r  
the law  in o u r society is based on such 
acceptance by the pub lic g ene ra lly . A 
change fo r  the fu tu re  can be digested but 
the app lication o f  a new in te rp re ta tion  to 
past conduct which was accepted by p re ­
vious ju d ic ia l decisions leads us to con fu­
sion and a hesitancy to  accept any theory 
except one o f  gamesm ansh ip w ith corre ­
sponding disrespect f o r  ou r whole system 
o f laws.

482 P.2d a t 2 7 8 -7 9  (fo o tn o te  om itted ).
W e tu rn  to the second c rite rion  by noti.ig 

th a t the fac t o f  re liance by law  enfo ; ce­
m ent o ffic ia ls  on pre-Glass law  was reason­
able. Law  en fo rcem en t o ff ic ia ls  could not 
be expected to  fo resee  ou r ru lin g  in Glass, 
and thus decisions not to  seek w a rran ts  fo r  
pa rtic ipan t m on ito ring  were en tire ly  rea ­
sonable and in good fa ith . The exten t o f 
law  en fo rcem en t re liance in term ing les with 
ti.'e th ird  c rite rion , the e ffe c t  o f  rct.roactive 
app lication on the adm in istra tion  o f  justice .

I f  the ru le  in Glass w ere g iven  complete 
re t ro a 1 tiv ity  so th a t it  would app ly  to cases 
a lready com pleted , the negative e ffe c t on 
the adm in istra tion  o f ju stice  w ould be sub­
s tan tia l. Desist v. United States, 394 U .S . 
244, 251, 89 S .C t. 10 30 ,30 34 , 22 L .Ed .2d 248, 
256, rehearing denied, 395 U .S . 931 , 89 S.Ct. 
1776, 23 L .Ed .2d  251 (1969).* The state ’s 
b rie f accu rate ly  notes:

583 P.2d at 878. We believe that we sufficient­
ly protect free and open discussion by a pro­
spective application of the w arrant require­
ment.
Further, the defendants' argument proves to-> 
much. Whenever a decision imposes a warrant 
requirement, defendants could argue that the 
use of the evidence, apart from its initial gath­
ering, is a separate harm. However, the crite­
ria for retroactivity recognize that admitting 
evidence gathered according to then-existing 
law is not always unfair to the defendant, par­
ticularly if the evidence is reliable.

!i. Desist h that Kntz  v. United Slates, 389 
U.S. 347. 88 S.Ct. 507, 19 L.Fd.2d 57G (190V).
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E ve ry  case in which conviction m ay have 
resu lted  from  tape recorded evidence 
would have to be reopened and exam ined.
In  many cases, evidence w ill have been 

~ lo s t, m emories faded and w itnesses una­
va ilab le .

The de fendants im plic itly adm it these con­
sequences because they on ly  u rge  re troac ­
tive  application o f Glass to cases pending 
rev iew  a t the time o f the Glass decision . 10 
Estim ates from  the s ta le  and the de fend­
an ts indicate tha t the prosecution o f  a num ­
ber o f  cases cu rren tly  in the leg a l system 
en ta ils  conversations m on itored  w ithou t a 
w a rra n t . 11 W e acknow ledge th a t in these 
cases, the police in fo rm an t could te s tify  
w ithou t the tap -s . The tapes m ay, how ­
eve r, l>olster the in fo rm an t ’s testim ony and 
we believe tha t i f  the po lice had p rio r 
know ledge tha t Glass w ou ld become the 
law , they could have sought and , based 
upon the facts in most o f  these cases, could 
have obtained w a rran ts  au th o riz ing  the 
m on ito ring . 12 We decline to  penalize the 
prosecution under those circumstances.

Based on the purpose behind ou r ru lin g  in 
Glass, we conclude tha t the decision, w ith 
the exceptions o f the fo u r  cases p revious ly

which rejected the distinction between trespas- 
sory searches and those in w h‘ch there was no 
physical penetration of the protected premises, 
would not be given retroactive application. In 
Desist, I he court noted:

|T)he determination of w hether a particular 
instance of eavesdropping led to the intro­
duction of tainted evidence nt trial would in 
-.•tost cases be a difficult and time-consuming 
task, which, particularly when attempted 
long after the event, would impose a weighty 
burden on any court.

394 U.S. at 25 1 , 89 S Cl. al 1035. 22 L.Ed.2d at 
256.

10. Only appellant Coffey has requested that 
this court -tpply Glass "purely retroactively." 
Colfcy asks, in the alternative, that Glass be 
applied lo all coses pending appellate review.

I t .  An affidavit from Daniel W. Hickey, the 
sta te’s Chief Prosecutor, stales that nl least 
forty-eight cases involve "nonconsensual par­
ticipant monitoring and /o r recording of stMe- 
n ents made to an individual now known to be 
a state agent.” The affidavit was based on 
response to a memorandum sent lo all district 
attorneys throughout tht stale.
The defendants do not offer a general counter- 
estimate, hut the Nix petition for review points

S T A T E  v.
Clleas, Alaska,

no ted .:, w ill app ly  prospectively to activ ity  
o c c u r r in g  on o r  a lt e r  September 15, 1978.11

B U 7 .R K E , J ., concurs. •
R A E B IN O W IT Z , J ., w ith whem CO N N O R . 

J ., jo ir .n s , dissents.
B U ~ R K E , Justice , concurring.
I c concu r in today ’s c ,nion on rehearing  

bu t vwrish to  state  tha t I s till believe strong ly  
th a t :T'nis case was w rong ly  c -rid ed  in the 
f i r s t  rp la c e , fo r  the reasons expressed in my 
d issea r.t in State  v. Glass, 583 P .2d 872 (A la s ­
ka 19978 ). T h a t b e lie f is now fu rth e r 
strenc irthened  by the holding o f  the United 
S ta ten s  Sup rem e C ou rt in United States v.
Cacesves, ------ U . S .  , 99 S.C t. 1465, 59
L .EdJL2d 733 (1979).

R A 1B IN O W 1T Z , Justice, dissenting.
In  STresneda v. S ta te , 458 P.2d 134, 143 n. 

28 (A Jila ska  1969), we held th a t the constitu­
tional.'! ru le  announced in Chimel v. Califor­
nia, ; 3 9 5  U .S . 752, 89 S.Ct. 2034, 23 L.Ed.2d 
685 (1 1 9 6 9 ), was applicable to a ll cases pend­
ing t>Dn d irect rev iew  in this court as o f the 
date o f  the Chimel decision .1 I am not

to i cine c a s t involving fifteen defendants in An- 
chonrage, fifteen to twenty individual cases in 
Juneicau, and five lo seven cases being handled 
by • The Fairbanks Public Defender. That esti­
m able  of cases involving participant monitoring 
m ;»y not include cases being handled hy private 
a ttuam eys. The basis for the estimate is not 
incitcicated in the brief.

12. SSee S la te  v. Glass, 583 P.2d at 881.

13. "W e note that the Supreme Court of Michi­
gan a has held that the rule of People v. Beavers. 
392'.' Mich. 554 , 227 N.W.2d 511 cert, denied, 
422 3 U.S. 878. 96 S.Ct. 152. 46 L.Ed.2d 111 
(I97T75), would not be retroactive. In People v. 
Dnne lick . 400 Mich. 559, 255 N.W.2d 619, 620 
(19777), cert, denied, 434 U.S. 1047, 98 S.Ct. 893, 
54 Ed.2d 798 (1978), the cour* refused to 
appply  flea vers, which prohibited warrantless 
tra n sm iss io n  of .i conversation hy a participant, 
:c  i a case on direct review at the time of flea- 
ve.nrs.

I. in n  reaching this holding, we relied cn Desist 
v. . United States. 394 U.S. 244, 255 58, 89 S.Ct. 
102130, 1037-38, 22 L.Fd.2d 248. 259-6) (1969) 
(Hi-arlan, J., dissenting), L ink lc llc r  v. Walker, 
381 U.S 618. 627. 85 S.Ct. 1731. 14 LEd.2d 
6 0 ’. . 607 (1965); and H. Schwartz. Retroactivi­
ty Reliability, and Doe Process: A Reply to

G L A S S S  Alaska 15
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should d ep a rt from  the 
id, th e re fo re , w ou ld hold 
ng in th is c ou rt on d irect 
o f  the Glass decision, in 

f  w a rran t le s s  e lec tron ic  
ised, shou ld be governed 
e ho ld ings o f  S la te  v. 
1 (A la sk a  1978).

ins in the dissent.

EviuvBlRsrsuio

S H IN E , A p p e lla n t , 
v.

A la sk a , A ppe lle e . 
Vo. 4191 .
C ou rt o f  A la ska , 

ne 15, 1979.

as convicted in the Superi- 
•ludicial D is tric t, Seaborn , 
o f  sa le  o f  m a riju an a , and 

e Sup rem e C ou rt held th a t 
ng sa le  o f  m a riju an a  was 
J ly  ove rb road .

an. 33 U.Chi.L.Kev. 719, 762-04

in Fresnedu v. Suite, 458 P.2d 
Alaska 19G9) we observed that 
rule we adopted dates back to 
Marshall's opinion in United 
oner Peggy, 5 U.S. (1 Cranch) 
(1801). See a lso Lopez v. how- 
•t, 66 n. 7 (Alaska 1972) ("The 
ie I Fresnedu J rule on retrospec- 
l is that where several cases are

Sau l R . F riedm an , R ice, H oppner, Hed- 
land , F le ische r & In g rah am , Anchorage, fo r  
appe llan t.

C harle s W illiam  Cohen, A sst. D ist. A tty ., 
Joseph D . B a lfe , D ist. A tty ., Anchorage, 
A v rum  M. G ross, A tty . Gen., Juneau , fo r  
appellee .

B e fo re  R A B IN O W IT Z , C. J ., and CON ­
N O R , B O O C H E V E R , B U R K E  and M AT­
T H E W S , J J .

OPINION

P E R  C U R IA M .
A ppe llan t was convicted o f  sa le  o f  m ari­

ju a n a  in v io la tion  o f A S  17 .12 .010.1 In  this 
ap jiea l he a ttacks the constitu tiona lity  o f 
the s ta tu te , a rg u in g  th a t it  " is  o ve rly  broad 
and v io la tes both the fed e ra l and A laska 
constitu tions because it  proscribes conduct 
which is p rotected by the r ig h t o f  privacy as 
w ell as conduct which can be leg itim a te ly  
regu la ted  by the S ta te ."  In  ligh t o f ou r 
ho ld ing  in B row n  v. S ta te , 565 P.2d 179 
(A la sk a  1977), this appeal is frivo lou s . See 
a lso  Anderson v. State, 562 P .2d 351 (A la ska  
1977). A ccord ing ly , the ju dgm en t o f the 
supe rio r cou rt is A F F IR M E D .

(o t unNUMBfCSrMIM)
•otics c= 4 3
h ib iting  sa le  o f  m a riju an a  
>ad on basis o f  p roscrib ing  
was protected by right o f  
as conduct which could be 

^ulated by the state . ^S

pending on appeal which each present the 
same issue, the fortuity of which case is first 
decided should not be determinative of that 
issue in the other cases.")

I. Appellant participated in the sale of 28 
pounds of marijuana to an undercover police 
officer. The prearranged sale took place in an 
automobile at Anchorage International An port. 
The purchase price was $7,000.
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eonm odation  fo r  the* rem a in ing  woman, 
such as sharing  a room  w ith a m atron until 
the num ber o f women employed came out 
lo  an even number. A li t t le  crea tive im agi­
nation on the pa rt o f  the fe r ry  system , 
which may necessitate some sh ift in g  o f 
crew  members am ong the d iffe re n t vessels 
o f  the fe r ry  system , ce rta in ly  would solve 
the "g rea t p rob lem ”  the fe r ry  system  con­
tends i l faces and which it created hy its 
own actions.

[3 ] A ll tha t we need say is tha t ne ither 
the berth ing  p rob lem s no r the o th e r m at­
te rs we have discussed a re o f su ffic ien t 
im po rt lo  ju s t i f *’ the sex discrim ination in 
em p loym ent th a t was practiced by the fe r ry  
system  a t the tim e the p la in ti ffs  sought 
em p loym ent. The position o f a u tility  per­
son o r w a ite r in the steward's departm ent 
v ' s  not such as to  reasonab ly  demand that 
on ly  d a le s  be hired. T he re  was no u rgent 
o r  ove rrid ing  necessity th a t there be a dis­
tinction in such em ploym ent on the basis o f 
scx .s Sum m ary  ju dgm en t in fa v o r o f the 
fe r r y  system  was im p rov iden tly  g ranted .

The ju dgm en t is reversed . The case is 
remanded to supe rio r cou rt (a ) fo r  the en try  
o f sum m ary judgm en t in fa v o r o f p la in tiffs , 
and (h ) fo r  the purpose o f  reso lv ing issues 
raised in the p la in tiffs ' com pla in ts, such as 
back pay, sen io rity  status, etc.

Reversed and rem anded.

y*\_______
(o 'c 01 W'M0O!J)S1|V'>

8 7 2  Alaska

(i. The Federal Civil Rights Art prohibits dis­
crimination in employment on account ol reli­
gion (-12 U.S.C. k 20 le-2), "Unless an employ­
er demonstrates that lie is unable to reasonably 
accommodate to an employee's or prospective 
employee's religious observance or practice 
without undue hardship on the conduct nl the 
employer's business." -12 U.S.C! t  2lH)(le(jl 
In Wond/.cll v. Aluskb Wood Products. Inc., 
583 I’.2d Ktitl, Opn.No 1720 (Alaska, Septem­
ber If), 1078). we held that because of the 
similarities between the Federal and Alaska 
Civil Rights Statutes, there should he read into 
the Alaska Statute (AS IS 80.220) the "reason-

S T A T E  o f  A la ska , P e tit io n e r, 
v.

T h eod o re  G LA SS , R e sp on d en t 
N o. 3565.

Sup rem e C ou rt o f A laska .
Sept. 15, 1978.

The Superio r C ourt, F ou rth  Judicial 
D istric t, F a irb anks , Jam es R . B la ir , J ., 
g ran ted  d e fendan t’s motion to suppress ev i­
dence obtained by e lectron ic surveillance o f 
a lleged narcotics transaction which gave 
rise to d e fendan t’s indictment, and S ta te ’s 
petition fo r  review  was g ran ted . The Su ­
preme C ou rt, Boochever, C. J ., held th a t 
where conversation between de fendan t and 
in fo rm an t in defendant's home was e lec­
tron ica lly  recorded by police o ffic e rs  sta ­
tioned outside defendant's home while m on­
ito ring  frequency o f tran sm itte r worn by 
in fo rm an t and where m onitoring and re ­
cording o f  conversation was done w ithout 
benefit o f  search w a rran t o r o th e r court 
ore,or, m on itoring  and record ing o f conver­
sation v io la ted  defendant's rig h ts under 
S ta te  Constitu tion , and a ll evidence o f tape 
record ing was inadm issib le in prosecution 
fo r possession and sale o f a narcotic d rug .

A ffirm ed .
B u rke , J ., filed a d istent ing opinion.

1 . C rim in a l Law  c u sK )2 4 (l)
W here Suprem e Court's rev iew  o f sup­

pression o rd e r would m ate ria lly  advance u l­
tim ate te rm ination  o f prosecution fo r  pos-

iihlc accommodation” exception in the federal 
law regarding religious In-,ids.
However, in I he case at hand, there is no neces­
sity to rely up.ai federal decisional law to reach 
the result we have. The reason for this is that 
(1) we are not dealing with religion, which is 
not included within the "reasonable demands" 
exception in the Alaska Statute; and (2) the 
“reasonable demands" exception to the prohi­
bition against discrimination on account ol sex 
in llu- Alaska Sintuie is clear and unambigu­
ous. and does not necessitate tesort to federal 
decisional law for interpretation.
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session and sale o f  narcotic d rug  and where 
question concern ing p rop rie ty  o f  suppres­
sion m.'.tion was o f  su ffic ien t im portance to 
ju s t i fy  im m ediate a tten tion , S ta te ’s petition 
fo r  rev iew  o f o rd e r g ran ting  suppression 
motion would lie g ran ted .
2. C ou rts  c=>97(6)

Fede ra l decisions dea ling  w ith F ou rth  
Amendment lo  the U n ited  S ta tes C onstitu ­
tion should not he regarded  as de te rm ina ­
tive o f scope n f A laska's righ t to p rivacy 
amendment since no such express rig h t is 
contained in Un ited  S ta le s  Constitu tion . 
U .S .C .A .Const. Amend. 4 ; Const, a rt . 1,
§ 22.

3. T e lecom m un ica tion s c= 491
One who engages in a p riva te  conversa­

tion is en titled  to  assume his words w ill not 
lie broadcast o r recorded absent his consent 
o r it w a rran t. U .S .C .A .Const. Amend. 4; 
Const, a rt. 1, * *  14, 22.
4. Searches and Se izu re s c = 7 ( l )

W here a person exh ib its an actua l, o r 
sub jective , expectation o f p rivacy and 
where th a t expecta tion is one tha t society is 
prepared to recognize as reasonab le, person 
is entitled  lo  F ou rth  Amendment protec­
tion. U .S .C .A .C onst. Amend. 4.
5. C on s titu tion a l L tw  <=>18

Suprem e C ou rt may construe A la sk a ’s 
s ta le  constitu tiona l provisions as a ffo rd in g  
rights add itional to those provided in U n it ­
ed S tates Constitu tion .
fi. C rim ina l Law  c = 3 9 4 .4 ( l )

C ontraband discovered in an illeg a l en­
try  by police is inadm issib le a lthough it is 
best evitlence th a t contraband was present, 
as police conduct may not be ju s tified  on 
the basis o f  the fru its  obtained ; evidence is 
excluded not because it is un re liab le  but 
because transcendent va lues preserved by 
constitu tiona l gua ran tee  a re  o f g re a te r so­
c ieta l m om ent than use o f  that evidence lo  
obtain a c rim ina l conviction. I. .S .C .A . 
Const. Amend. 4 ; Const, a rt . 1, § 14.
7. C on s titu tion a l L tw  c=>82(7)

S ta le  constitu tiona l amendment p ro ­
vid ing tha t rig h t o f  the people to p rivacy is

recognized and sha ll no t lie in frin ged  a f ­
fo rd s  b roade r protection than penum bral 
r ig h t in fe rred  from  o th e r constitu tiona l 
p rov is ions. Const, a rt . 1, § 22.

8 . T e lecom m un ica tion s o = 4 3 5
P riv a c y  am endm ent to S ta te  C onstitu ­

tion p roh ib its secret e lec tron ic  m on ito ring  
o f  conversa tions upon m ore consent o f  a 
pa rtic ipan t. Const, a rt . 1 , § 22.

9. T e lecom m un ica tion s c= 491
Expec ta tion  that one's conversa tions 

w ill no t be sec re tly  recorded o r broadcast is 
reasonab le . U .S .C .A .Const. Amend. 4; 
Cor.-t. a rt . 1, §§ 14, 22.

10. T e lecom m un ica tion s c = 4 9 3
In  the absence o f  a search w a rran t, 

pa rtic ipan t e lectron ic bugg ing evidence is 
il le g a lly  acqu ired . U .S .C .A .C onst. Amend. 
4 ; Const, a r t . 1, §§ 14, 22.

11. T e lecom m un ica tion s c=49G  
G en e ra lly , search w a rran t should be re-

tpiiretl b e fo re  pe rm itting  e lectron ic m oni­
to ring  o f conversations. Const, a rt . 1, 
SS 14, 22 ; U .S .C .A .Const. Amend. 4.

1 2 . C on s t itu tio n a l Law  <=>K2(7)
R ig h t o f  p rivacy is in frin ged  by w a r­

ran tless pa rtic ipan t m on ito ring  o f  p riva te  
conversations regard less o f  locus o f police 
su rve illance . Const, a rt . 1, 14, 22 ; U .S .
C .A .Const. Amend. 4.

13. C rim in a l Law  c=>394.3
W here  conversation between d e fendan t 

and in fo rm an t in de fendant's home was 
e lec tron ica lly  recorded by police o ffic e rs  
stand ing outside home by m on ito ring  f r e ­
quency o f  tran sm itte r w orn by in fo rm an t 
and where m on itoring  and record ing o f con­
versation w ere done w ithou t bene fit o f 
search w a rran t o r o th er cou rt o rd e r , m oni­
to ring  anil record ing o f conversa tion  v io la t­
ed de fendant's privacy righ ts under S ta te  
Constitu tion , and a ll evitlence o f  tape re ­
cording was inadm issib le in prosecution fo r  
possession and sale o f narcotic d rug . AS 
17.10.010; Const, a rt . 1, §& 14. 22 ; IJ .S .C .A . 
Cons’ . Amend. 4.
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Richard J . Ray , Asst. D ist. A tty ., H a rry  
L . Davis, D ist. A ttv .. Fa i-.oanks, and A vrum  
M. Gross, A tty . Gen., Juneau , fo r  pe titione r.

D avid C. B a c k s lro r i , D epu ty  Pub lic  D e ­
fende r, F a irbanks , p.nd B rian  Sh o rte il, Pub ­
lic D e fender, A r.chorage, fo r  respondent.

B e fo re  B O O C H E V E R , Ch ie f Justice , and 
RA R IN O W 1TZ . CO N N O R , B U R K E  and 
M A TTH EW S . Justices.

O P IN IO N
B O O C H E V E R , C h ie f Justice .
The sole issue presented by this petition 

fo r  rev iew  is w hether the supe rio r cou rt 
e rred  in g ran tin g  a motion to  suppress ev i­
dence obtained by e lec tron ic  su rve illan ce  o f 
the a lleged narcotics transaction  which 
gave rise to the respondent’s ind ictm ent.

The facts, in so fa r as they  a re  im po rtan t 
lo  ou r decision o f  th is issue, can be b r ie f ly  
s ta led . On A p ril 2G, 1977, members o f  the 
F a irbanks A reaw ide Narcotics Team , a po­
lice unit made up o f sta te  and local o ffic e rs , 
fit ted  a police in fo rm an t, Rondi B ake r, w ith 
a sm all rad io  tran sm itting  device. B ake r 
was then transported  to respondent Theo­
dore G lass' home where she believed she 
could purchase heroin . B ak e r entered and, 
while on the prem ises, a lleg ed ly  purchased 
a quan tity  o f heroin from  G lass. The con­
versation su rround ing  that transaction  was 
e lec tron ica lly  recorded by p o lio : o ffic e rs  
stationed outside the home by m onitoring 
the frequency o f the tran sm itte r worn by 
Bake r. The m on ii.irin g  and record ing o f 
tha t conversation was done w ithou t benefit 
o f  a search w a rran t o r o th e r o rd e r o f  the 
court.

11 ] As a resu lt o f  these events, G lass 
was indicted on t wo counts— possession o f a 
narcotic d rug  and sa le  o f a narcotic d rug—
1. Wc pranted llic petition ior review to resolve 

ii controlling question ot law as to which there 
is substantial (.'round for difference oi opinion. 
Review will materially advance the ultimate 
termination ol the Intention, ami llie question is 
of sufficient importance to justify our immedi­
ate attention. See Appellate Rules 23 and 2-1

2. Art I, sec. 22. Ahisltn Constitution.

in v io la tion  o f A S  17.10.010. P r io r  to  his 
t r ia l, he moved lo  suppress a ll evidence o f 
the tape record ing , a lleg ing  v io la tion  o f  his 
rig h ts under the fou rth  amendment to the 
C onstitu tion  o f  the United S la te s  and a rt . I, 
sec. 14 o f  the Constitu tion of the S ta te  o f 
A la ska , both o f  which prohib it unreasonable 
searches and seizures, and under a rt. I ,  sec.
22 o f  the A laska  Constitu tion , which gua r­
antees A laska 's citizens the rig h t to privacy.
The supe rio r cou rt g ranted Glass' motion, 
s ta tin g  in a w ritten  opinion:

N o w a rran t was obtained by the S ta le  
a lthough  the circumstances most ce rta in ­
ly  p rovided su ffic ien t tim e fo r  application 
th e re fo r  to have been presented to an 
im pa rtia l m ag istra te . The sub ject broad­
casts from  w ithin the confines o f  the 
d e fend an t ’s home were searches and were 
severe invasions in to the privacy o f  the 
de fendan t. The Constitu tion o f  the S tate 
o f  A la ska  mandates suppression o f  the I
tape reco rd ing  o f the transaction . The 
live  testim ony o f the in fo rm an t is still 
a llow ab le . ;

This ru lin g  is now be fo re  this court on the i
state 's petition  fo r  review ,' j,

The issue in this case is o f  substan tia lly  
mure sign ificance than whether o r not The­
odore G lass comm itted the o ffen se  charged 
in the g rand  ju r y ’s indictment. It  presents 
a (p iestion o f  m a jo r importance as to the 
scope o f  the rig h t to privacy expressly set '
fo rth  by an amendment to the A laska Con- i
s li tu lio n : “ The righ t o f  the people to privit- '
cy is recognized and si.:1!' not be in fringed .

ii j

[2 ] In  its petition , the state re lies pri- j
m arily  upon fede ra l decisions dealing with |
the fo u rth  am endm ent lo  the United S ta tes I
C on stitu tion .3 The au tho rity  is qucstionu- j

3. ll ic  fourth amendment to the United States 
Constitution specifies:

Searches mul seizures. The ripht of the 
people to he secure in their persons, houses, 
papers, and effects, ai'ainst unreasonable '
searches and seizures, shall not be violated, 
and no W arrants shall issue, hut upon proha- ;
hie cause, supported by Oath or affirmation, 
and particularly describinp the place to be I

i
I
I
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ble, and, in ou - v iew , not persuasive as to 
the construction o f  A la ska ’s analogous p ro ­
vision .4 In  any event, those au thorities 
should not be regarded as de term inative o f 
the scope o f A la sk a ’s rig h t to privacy 
am endm ent, since no such express righ t is 
contained in the Un ited  S ta le s  Constitu ­
tion .3

Look in g  firs t to  the fede ra l cases cited by 
the sta te , we note that a ll except Unilcd 
Slates v. While. 401 U .S . 745, 91 S .C t. 1122,
28 L .Ed .2d 453 (1971 ), p re -d a le  the m a jo r 
change w rough t by K a lz  v. Unilcd Stales, 
389 U .S . 347 , SS S.C t. 507. 19 L .Ed .2d  576 
(1967 ). A t the t r ia l o f K a lz , the g ove rn ­
ment was perm itted to introduce evidence 
o f  te lephone conversations overheard  by 
F .B . l. agen ts who had attached a listen ing 
and record ing de"!»e to  the outside o f a 
public te lephone booth from  which K a tz  
had placed his calls. P rev iou s ly , fou rth  
amendm ent cases had been eonsitlered from  
a p rope rty  standpo in t— whether a trespass 
had been comm itted . In  Katz, the cou rt 
held that the "F o u rth  Am endment governs 
not on ly  the seizu re o f tang ib le items, but 
extends as well as to  the record ing o f o ra l 
sta tem en ts ," 389 U .S . a t  353, SS S.C t. a t 
512, 19 L .Ed .2d  a t 583, independent o f  tres ­
pass considerations. The court indicated 
tha t the w -ran t requ irem en t o f  the fou rth  
am endm ent had no fixed  locationa l lim ita-

searched, and the persons or thinps to be 
seized.

4. Art. I, sec. 14 of Alaska's Constitution pro­
vides:

Searches and Seizures. The right of the 
people lo he secure in their persons, houses 
and other property, papers, and effects, 
against unreasonable searches and seizures, 
shall not be violated. No w arrants shall is­
sue. but upon probable cause, supported by 
oath or affnmation. and particularly describ­
ing the place lo be searched, and the persons 
or things to he seized.

f>. The United States Supreme Court has in­
ferred a right to privacy as to certain activities 
Irom other rights set forth in the first ten 
amendments. See line  v. Wilde, 410 U.S. 1)3,
03 S.Ct. 70S. 35 I..lid.2d 147 (1073) (individual 
decision to have an abortion); Stanley  v. Gear- 
p a . 394 U.S. 557, 80 S.Ct. 124.3. 22 l.Ed.2d 542 
(1000) (private possession cf obscene materi­
als); Griswold  v. Connect .‘cut, 38! U.S. 470, 85
S.Ct. 1078. 14 I..Ed.2d 510 (i055) (use ot con­
traceptives by married persons).

All\ka Hr It SMI SlU l'Zd-l!

lion s : "W h e re v e r a man may be, he is 
en titled  to  know  that he w ill rem ain fre e  
from  unreasonab le  searches and seizures.”  
389 U .S . a t  359, 88 S .C t. a l  515, 19 L .E d .2 d 
at 586. The cou rt stated th a t the fou rth  
am endm ent “ protects people, not p laces." 
389 U .S . a t 351, 88 S .C t. a t 511, 19 L .Ed .2d 
a t 582. I t  thus was im m ateria l w hether the 
phone booth was a "constitu tiona lly  p ro ­
tected ”  a re a .6

One who occupies it, shuts the door 
behind him , and pays the to ll th a t perm its 
him lo  place a call is su re ly  en titled to 
assume th a t the words he u tte rs  into the 
mouthpiece w ill not be broadcast to  the 
w o rld .7
13 ] W e believe that one who engages in 

a p riva te  conversation is s im ila r ly  entitled 
to assume th a t his words w ill not be b road ­
cast o r recorded absent his consent o r a 
w a rran t.

[4 ] Justice H a rla n , in his concurrence in 
K a lz , discussed the protection the fou rth  
am endm ent a ffo rd s  to people. He set fo rth  
a dual requ irem en t— firs t , th a t a person 
have exhib ited an actua l (sub jec tive ) expec­
ta tion  o f p rivacy ; and, second, that the 
expecta tion be one that society is prepared 
to recognize as reasonable.* W e have 
adopted th a t ra tiona le  fo r  A la sk a *
6. Similarly, we believe that the dissent's re­

liance on Lopez v. United States. 373 U.S. 427, 
83 S Ct. 1381, 10 L.Ed.2d 462 (19(13); On Lee v. 
United Slates. 343 U.S. 747, 72 S.Ct. 967, 06 
L.Ed. 1270 (1952), and general citation to other 
authorities predating Katz, fails to recognize 
the significance of the demise of a trespass 
requirement and the subjecting of conversa­
tions to search and seizure provisions.

G LA S S  Alaska S 7 5
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7. 389 U.S. 
582.

! 3V , 88 S.Ct. at 511, 10 L.Ed.2d at

9. 330 U.S. at 361, 88 S.Ct. at 516. 10 L.Ed.2d at
838.

0. See Smith  v. State. 510 l'.2d 703, 797 (Alas­
ka), cert denied. 414 U.S. 1086. 94 S.Ct 603, 38 
L.Ed.2d 489 (19/3), quotinp Justice Harlan's 
opinion in Ka lz  as a "touchstone." We have 
repeatedly reaffirmed this test. Woods .t- 
Rohde. Inc. v. State. 565 P.2d 138. 149 (Alaska
1977); Anderson v. State. 555 P.2d 251. 260 61 
(Alaska 1976); Kathanson  c. State. 554 P.2d 
456. 458 (Alaska 1976).

(I
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K a lz  did not invo lve the surrep titious 
b roadcasting o r  record ing  o f  a conversation 
by a p a rty  to  the conversation. A fte r  the 
Katz  decision, the re  was a division o f opin­
ion am ong the fed e ra l courts regard ing  con­
sensual eavesdropp ing . 10 The issue was 
con fron ted  by the Un ited  S tates Supreme 
C ou rt in Unilcd  S ta tes v. White, supra. 
G overnm ent agents were perm itted to testi­
fy  as to  conversations oetween the accused 
and an in fo rm an t who carried a concealed 
rad io  t ra n sm itte r . The in fo rm an t did not 
appear as a w itness. The United States 
C ou rt o f  Appeals fo r  the Seventh C ircu it 
reversed the convictions, hold ing the ev i­
dence to  be inadm issib le under A'alz . 11

Speak ing  fo r  fo u r members o f  the Su ­
prem e C ou rt, Justice W h ile  held that there 
was no v io la tion  o f the fou rth  amendment 
and th a t, in any  event, the case pre-dated 
K a lz  which was the re fo re  not applicable. 
U nd e r the decision in Dcsisl v. Unilcd 
Slates, 394 U .S . 2-14. 89 S.Ct. 1030. 22 
L .Ed .2d  2-18 (1969 ), K a lz  was held to apply 
on ly  to  su rve illance  tha t occurred subse­
quent to  the da te  o f  th a t decision.

Justice B rennan  concurred in the resu lt 
on the basis o f  D cs is l; but he agreed with 
the views o f  the d issenters. Justices M ar­
sh a ll, D oug las and H a rlan , that undisclosed 
e lec tron ic  b roadcasti-g  o r record ing o f  a 
conversa tion  by a partic ipant v io lated the 
fou rth  am endm ent in the absence o f a w ar­

ran t. Justice B lack concurred in the ju d g ­
m ent because o f  his dissent in K a lz  which 
expressed the view that conversations can 
ne ithe r be searched nor seized and are , 
th e re fo re , n o t sub ject to fou rth  amendment 
p rotection .

[5 ] In  constru ing  s im ila r provisions o f 
A laska 's Constitu tion , we, o f  course, give 
ca re fu l consideration to the ho ldings o f the 
Un ited  S ta te s  Suprem e Court, a lthough we 
a re  not bound by them .1! White, however, 
does not p resen t a c lea r cut agreem ent by 
any m a jo r ity  o f  the justices, and ou r deci­
sion as to  A la ska ’s Constitu tion should 
th e re fo re  be in fluenced so le ly  by the rea ­
soning suppo rting  the d iffe r in g  positions. 
M oreove r, the Un ited S ta le s  Suprem e C ou rt 
has c a re fu lly  s ta led :

[T ]he  p rotection o f  a person's general 
rig h t lo  p rivacy— his rig h t to be le t a lone 
by o th e r peop le— is, like  the protection o f 
his p ro p e rty  and o f his ve ry  li fe , le ft  
la rg e ly  to  the law  o f the individual 
S tates, (fo o tn o te  om itted , emphasis in 
o rig in a l) 13
In  Holmes v. Burr, 486 F .2d 55 (9U C ir.), 

cert, denied, <'.4 U .S . 1 1 1 G, 94 S .C t. 8uO. 38 
L .Ed .2d  744 (1973 ), the cou rt was c on fron t­
ed w ith a case in which M arberger, a pa rtic ­
ipant in a te lephone conversation with 
Holm es, perm itted  governm ent agents to 
eavesdrop and record the conversation . 
The tape was adm itted a t tr ia l. Despite
11. 405 F.2d 840 (7th Cir.), aff'd en banc, 405 

F.2d 838 (1969).

12. We may construe Alaska's constitutional 
provisions as affording additional rights. See, 
e. p., Zehninp \. Slate, 5G9 I1.2d 189 (Alaska 
1977), opinion on rehearing. a73 P.2d 858 
(Alaska 1978) (search and seizure); Woods & 
Ruhd•• In c  v. State, 5G5 f’.2d 138 (Alaska 
1977) (search and seizure); Blue v. State, 558 
P.2d 63G (Alaska 1977) (right to counsel at 
pre-mdictment line-up); Isakson  v. Rickey, 550 
P.2d 359 (Alaska I97G) (equal protection). Vur- 
bor v. State, 54G P.2d 5G4 (Alaska 1976) 
(speedy trial); Scoff v. State, 519 P.2d 774 
(Alaska 1974) (self-incrmnnation); R. L. R. v. 
Stale. 487 P.2d 27 (Alaska 1971) (jm-v trial in 
delinquency proceeding); l la kc r  e City n l Fair­
banks, 471 P.2d 38G (Alaska 1970) (jury trial).

13. Katz  v. United Slates, 9K0 U.S. nt 350-51. 88 
S.Ct. at 510-11, 19 L.F.d.2d at 581.

10. See Saunders. "Electronic Eavesdropping 
and the Right to Privacy." 52 Boston U.L.Rev. 
831, 832 (1972). Compare United States v. 
Jones, 292 F.Supp. 1001 (D.D.C.1968), re­
versed. 140 U.S.App.D.C. 70. 433 F.2d 1176 
(1970), tvifh United States v, Devore, 423 F.2d 
1069 (4lh Cir. 1970), cert, denied, 402 U.S. 950, 
91 S.Ct. 1604, 29 L.Ed.2d 119 (1971), United 
States v. Polansky, 418 F.2d 444 (2d Cir. I9G9); 
United S lates v. Gardner, 416 F.2d 879 (6th Cir. 
19G9); Koran  v. United States, 408 F.2d 1321 
(5th Cir. 1969). cert, denied, 402 U.S. 948, 91 
S.Ct. 1603, 29 L.Ed.2d 118 (1971); United 
States v. Kalifer, 406 F.2d 550 (2d Cir. 19G9), 
afFd, 39-1 U.S. 458. 89 S.Ct. 1223. 22 l..F.d.2d 
414 (1969). and Dancy v. United Slates, 390 
F.2d 370 (5th Cir. 1968). See also. Doty v. 
United Stales, 416 F.2d 887 (10th Cir. 1968), 
vacated and remanded with instructions to dis­
miss, s ill) num., Epps v. United States, 401 U.S. 
1006, 91 S.Ct. 1247, 28 L.Ed.2d 542 (1971).
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While, Judge H u fs te d le r dissented from  a 
ho ld ing a ff i rm in g  the conviction . The rap ­
id expansion o f g ove rnm en ta l su rve illan ce  
by w iretapp ing and bugging is rev iew ed in 
th a t dissent. Judge H u fs te d le r s ta tes that 
pa rtic ipan t m on ito ring  and e lec tron ic  su r­
veillance a re  much m ore w idespread, run ­
ning into tens o f  thousands o f instances per 
yea r. Id. a t 65. She states :

In  a p lu ra listic  society dedicated to lib ­
e ra l democratic trad ition s , con fid en tia l 
communication serves as a lu b ric an t fo r  
the smooth function ing  o f  social and po­
litica l institu tions. W ith ou t "un inh ib ited , 
robust, and w ide-open" public and p riva te  
expression on the g reat issues o f  o u r day, 
as w ell as p riva te  discussion abou t the 
m undane, the tr iv ia l, and the bana l, a 
once fre e  society w ill soon become a na­
tion o f “ hagridden and fu r t iv e "  people.

The corrosive im pact o f  w a rran tle ss  
pa rtic ipan t m on itoring  on o u r see e o f 
security and freedom  o f expression is ev­
e ry  b it as insidious as e lectron ic sur ve il­
lance conducted w ithou t the consent o f 
any o f the pa rties invo lved In  te rm s o f 
the indiv idual's re luctance to  speak fre e ly  
no q u a lita tiv e  d iffe rence  ex ists between 
the danger posed by th ird  p a rty  in tercep ­
tion and the risk tha t his au d ito r has 
sanctioned a secret record ing o f  th e ir con­
versa tion . E xtensive po lice-instigated 
and c landestine partic ipant record ings, 
coupled w ith th e ir use as evidence o f  any 
se lf-in c rim ina ting  rem arks o f  the speak­
e r, pose "a  g rave  danger o f  ch illin g  a ll 
p riva te , fre e , and unconstra ined commu­
nication. . . .  In  a fre e  society , peo­
ple ought not to have to watch th e ir 
eve ry  word so c a re fu lly ."  Lopez v. Unit­
ed States, . . .  373 U .S . a t 452 , 83 
S.C t. a t 1395 (B rennan , J ., d issen ting ) .14
The dissent points ou t tha t to say that

M a rbu rge r ’s consent is H o lm es ’ consent is a
14. 48G F.2d at 65-(iG.

15. Id. at 71.

IG. Stoner v. California, 37G U.S. 483, 84 S.Ct. 
889, 11 L.Ed.2d 85G (I9G4) (hotel manager can­
not consent on behalf of guest to search of 
guest's room); Chapman v. United States, 3G5

fic tion  th a t has been exp ress ly  re jec ted  by 
the Sup rem e Cou rt in the con tex t o f w a r­
ran tless  searches and seizu res . 15 The ev i­
dence th e re fo re  is inadm issib le on any con­
sent th e o ry . 16

The principa l distinction between the risk  
th a t one ’s con fid an t may be a gossip and 
the risk th a t the conversation is being 
b roadcast o r recorded is exp la ined :

Repetition  o f  conversations though t to 
he con fid en tia l is a known risk . H ow ­
eve r, the risk th a t one's tru sted  friend  
may be a gossip is o f an en tire ly  d iffe re n t 
o rd e r than a risk tha t the fr iend  may be 
tran sm ittin g  and record ing e ve ry  s y lla ­
b le. The la t te r  risk is not ye t rooted in 
common Am erican experience, and it 
should not he th ru s t upon us: the d i f f e r ­
ences between ta lk in g  to a person en- 
swathed in e lectron ic equ ipm ent and one 
who is not a rc  ve ry  rea l, ana they  cannot 
be reduced to  insignificance by ve rb a l 
legerdem ain . A ll o f  us discuss topics and 
use expressions w ith one person tha t we 
would not undertake  w ith an o th e r and 
th a t we wov'd never broadcast to a 
crowd. Few  o f us would eve r speak fre e ­
ly i f  we knew that a ll ou r w ords were 
being captured by machines fo r  la te r  r e ­
lease b e fo re  an unknown and po ten tia lly  
hostile audience. No one ta lk s  to  a re ­
co rde r as he ta lk s  to a person . 17
In  the case at bar, the s ta le  a rgues tha t 

there is no d iffe ren ce  between ta lk in g  to  a 
friend  who repeats w hat is to ld  in con fi­
dence and ta lk in g  to one w ith a tran sm itte r 
o r recorder. A ll one needs do to  re fu te  th a t 
statem ent is lo  ask the question o f onese lf; 
would it m ake a  substantia l d iffe ren ce  to 
the speaker to assume the risk , not on ly  
th a t one ’s confidence w ill be betrayed by 
o ra l reco llections, but a lso  the risk th a t 
one ’s rem arks w ill be secre tly  recorded o r 
broadcast? C e rta in ly , many o f  the casual, 
the caustic, the irre ve ren t rem a rks  would

U.S. G10, 81 S.Ct. 770 5 l..Ed.2d 82 <9GI)
(landlord cannot consent to search oI nt's 
quarters). See also. Robinson v. S i- .*  578 
P.2d 141 (Alaska 1978).

G L A S S  Alaska 8 7 7
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be inhib ited , as would critic ism  o f ind iv idu­
a ls and policies. The employee could not 
w ith im pun ity  poin t to shortcom ings in his 
superio rs o r  in the functions o f  his o ffice . 
Fam ilies could not fre e ly  discuss the fo ib les 
o f  o thers. C leve r p rodding m ay elic it 
thoughtless comments abou t sex , re lig ion , 
politics, acquaintances, persona l finances 
and even one ’s innerm ost thoughts . One 
takes the risk th a t his fr ien d  may repeat 
what has been said. One shou ldn ’t be re ­
qu ired lo  take  the add itional risk  o f  an 
e n tire ly  d iffe re n t characte r— tha t his con­
versa tion  is being su rrep titiou s ly  tran ­
scribed o r broadcast.

A confidence rej*ealcd by a fa lse  frien d  is 
received by th ird  parties w ith the a ttendan t 
circumstances o f  the “ fr ie n d ’s "  c red ib ility  
and m em ory . One ’s ill-considered rem arks 
a re  not thereby preserved fo r  poste rity  on 
the ree ls o f  m agnetic tape n o r insu lated 
from  the faded memories inhe ren t in the 
passage o f tim e. Faced w ith the choice o f 
silence o r the risk  th a t comments w ill be 
"etched in stone ," a speaker may choose the 
fo rm e r a lte rn a tiv e , to the m an ife st d im inu­
tion o f  the spon taneity  which m arks ou r 
d a ily  discourse.'*

i' i ] To a rg u e  tha t the m on itored  conver­
sation is adm issib le because i l is m ere ly  a 
m ore re liab le  version o f the in fo rm an t ’s tes­
tim ony is lo  respond to an irre le v an t ques­
tion. C ontraband discovered in an illega l 
e n try  by police is inadm issib le a lthough  it is 
the best evidence tha t contraband was 
present. W e exc lude the evidence not be­
cause it  is un re liab le  but because the tran ­
scendent \  tlues preserved by constitu tiona l 
gua ran tee  a re  o f  g re a te r societa l m oment 
than the use o f  th a t evidence to  obtain a 
c rim ina l conviction. See Holmes v. Burr, 
486 F .2d a t 7-1 (H u fs te d le r , J ., d issenting). 
I l  is axiom atic  tha t police conduct may not 
be ju s tifie d  on the basis o f  the fru its  
obtained . Sch rn ff v. S ta te , 544 P.2d 834 
(A la ska  1975).
IK. In this context, sei/.ure ot a conversation 

anti the ideas expressed therein mnv implicate 
rights ot tree speech guaranteed by tlie lirst 
amendment to the United States Constitution 
and itrt. I. sec. 5 of the Alaska Constitution

I t  is, o f  course, easy to say  tha t one 
engaged in an illeg a l a c tiv ity  has no rig h t 
to  com pla in  i f  his conversations a re  b ro ad ­
cast o r recorded . I f ,  how ever, law  en fo rce ­
m ent o ffic ia ls  may law fu lly  cause pa rtic i­
pants sec re tly  to record and transc rib e  p r i­
vate  conversations, noth ing p reven ts m oni­
to r in g  o f those persons not engaged in i l le ­
ga l a c tiv ity , who have incurred d isp leasure , 
have not con form ed o r  have espoused un ­
p opu la r causes.

S ix  o f  the seven justices o f  th e  M ichigan 
Sup rem e C ou rt he ld , recen tly , in the ab ­
sence o f  a specific privacy p rovis ion  such as 
that contained in A la ska ’s C o rs titu tion , 
that the de fendan t was denied the r ig h t 
under the M ichigan Constitu tion t i  freedom  
from  an unreasonab le search a,id seizure 
when a police o ff ic e r  testified  t< a conver­
sation between the de fendan t and an in fo r ­
m ant equipped w ith a concealed tran sm itte r 
which re layed  the conversation lo  the o f f i ­
cer w ithou t the de fendant's know ledge, 
People v. Beavers, 393 Mich. 554, 227 
N .\V .2tl 511 , 510. cert, denied, 423 U .S . 878, 
90 S .C t. 152. 40 L .Ed .2d 111 (1975 ).

An even m ore com pelling reason fo r  such 
a t illin g  is presented hy A laska 's specific 
constitu tiona l p rovision recognizing a righ t 
to p rivacy which sha ll not he in frin ged . 
The M ontana Suprem e C ou rt has recen tly  
held in S ta te  v. Brockman, 582 . .2d 1210 
(M on t.1978 ), that its constitu tiona l rig h t to 
p rivacy  p rovision which states in part th a t 
the r ig h t to  p rivacy "sh a ll not be in frin ged  
w ithout the show ing o f a com pe lling  state  
in te re st" p roh ib ited su rrep titiou s b roadcast­
ing to  the police o f  a conversa tion  by a 
p a rty  to the conversation . Tw o justices 
dissented on the basis tha t th e re  was no 
expectation o f  privacy since the  conversa­
tion occurred in the public p a rk in g  lo t o f  a 
shopping cen te r.

17 ] A lthough there is no recorded leg is­
la tive  h isto ry  o f  A la sk a ’s rig h t to  p rivacy

Knowledge that the courts will permit w arrant­
less monitoring of innocent conversations 
could chill the conversations themselves Sec 
Ihirkhnrt v. S.ixbv, 4-18 F Stipp. .‘>88, (503 (E.D 
l‘a.1978).
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provision ,1* it is c lea r tha t it a f fo rd s  b roade r 
protection than the penum bral r ig h t in ­
fe rred  from  o th er constitu tiona l p rov i­
sions.2* W ere that not the case, th e re  
would have been no need to amend the 
constitu tion.

Federa l courts have recognized the pow er 
o f  the states to regu la te  righ ts to p rivacy in 
a m anner b roader than the fed e ra l p ro tec ­
tions .21 C a lifo rn ia  has specifica lly  included 
surveillance and data co llecting activ ities 
w ithin the aegis o f ils  rig h t to  p rivacy 
amendment. While v. Davis, 13 C a l.3d 757, 
120 C a l.R p tr. 91 , 105, 533 P .2d 222, 233 
(1975).

Assistance in ascerta in ing some purposes 
behind A laska ’s privacy amendment may be 
obtained, despite the lack o f a recorded 
h isto ry , from  analogy to s im ila r provisions 
recently  enacted hy o ther states.

Hawaii, which Irecamc a state  im m ed ia te ­
ly a fte r  A laska , s im ila rly  had no exp ress 
rig h t to privacy in its o rig ina l constitu tion .
In  19GS, its constitution was amended to 
add the phrase “ invasions o f  p rivacy " to  the 
provisions on search and seizure . The 
amended section reads:

The rig h t o f  the people to  be secure in 
the ir persons, houses, papers and e ffe c ts  
against unreasonable searches, seizures, 
and invasions o f privacy sha ll not he v io ­
la ted .22
In Sta le  v. Roy, 54 Haw . 513, 510 P.2d 

106G, 1008 -69 (1073 ), the Hawaii Sup rem e 
C ou rt explained the purpose o f th a t am end­
ment. In a case where a police in fo rm an t, 
w ithout the assistance o f e lectron ic devices, 
testified  about purchasing m ariju an a , the 
- j r l  held the evidence adm issible. The 

Hawaii privacy amendment was held not to 
p reven t a person's repeating a conversation . 
Its  purpose was described as fo llow s :

G LA SS  A laska 879
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A ca re fu l review  o f R eport N o. 55 o f  the 
196S Constitu tiona l Convention, in which 
the am endm ent was proposed, and o f  the 
debates in the Committee o f  the Whole- 
reg a rd ing  th a t amendment, has ied us lo  
conclude th a t the delegates to the consti­
tu tiona l convention added to a rtic le  i ,  tj 5 
the words “ invasion o f p rivacy" out o f  a 
concern to  protect against extensive gov­
e rnm enta l use o f e lectronic su rve illance  
techniques, and not out o f any desire to 
curb the activities o f secret gove rnm ent 
agen ts .23
As noted previously , C a lifo rn ia  has a lso 

recently  approved an amendment lo  its con­
stitu tion , including the right to  p rivacy 
among the ina lienab le rights o f  a ll people. 
In  While v. Davis, 13 Cal.3d 757. 1 2 0  Ca l. 
R p tr. 94 , 533 P.2d 222 (1975), a case which 
illu s tra te s  th a t the dire, O rw c llian  1984 p re ­
dictions by those opposing the w a rran tle ss  
use o f  e lectro- - devices a rc  not figm en ts o f 
im ag ination , . ie C a lifo rn ia  righ t to p rivacy 
provision was applied. Police o ffic e rs  posed 
as students and covertly  recorded discus­
sions in un iversity  classes and in public and 
p riva te  meetings. In ho lding such su rv e il­
lance activ ities to he in v io lation o f  C a li fo r ­
n ia ’s p rivacy amendment, the cou rt s tated : 

A lthough the fu ll contours o f  the new 
constitu tiona l provision have as yet not 
even ten ta tive ly  been sketched, we have 
concluded that the su rveillance and data 
ga th e ring  activities challenged in th is 
case do fa ll w ithin the aegis o f  that p ro v i­
sion .24
|H] S im ila r ly , wc believe th a t A laska's 

p rivacy amendment prohibits the secret 
e lectron ic m on itoring  o f conversations upon 
the mere consent o f a partic ipant. L ike  
C a lifo rn ia 's  provision, the contours o f A la s ­
ka's right to privacy are not ye t f i rm ly  
estab lished .23 The meaning o f p rivacy o f
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Ul. Gray v. Stale, 525 P.2cl 52-t, 528 (Alaska 
197-1).

20. Woods X- Rohdi', Inc. v Stair, 505 P.2d 138, 
Mil (Alaska 1977),

22. Art. I, s . 5, Hawaii Constitution.

21. 120 Cal.Kpir. at 105. 533 P.2d at 2.>c

21. S r r  Katz  v. United S tairs, supra 389 U.S. at
350-51, 88 S.Ct. at 510-511, 19 l..F.d.2d at 581;
anil Uirtrmann v. Time, Inc., 449 1 .2d 245, 251
(9th Cir. 1971), and cases cited therein

2,r>. Among the cases applying the Alaska con­
stitutional provision arc Stair v Erickson, 574 
P.2d I (Alaska 1978) (possession of cocaine for 
personal use in she home noi protected). Fal•
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necessity must v a ry  depending on the fa c ­
tu a l con text and the o fte n  com peting in te r­
ests o f  society and the ind iv idual.2* The 
protection has heen de fin ed ,27 fo r  exam p le , 
as the rig h t “ lo  he le t  a lo n e ," 2* the rig h t o f  
persons “ to determ ine fo r  themselves when, 
how, and to  w hat e x ten t in fo rm a tion  ahout 
them is communicated to  o th e rs , " 29 and the 
righ t which protects " th e  ind iv idua l’s in te r­
est in p reserv ing  his essential d ign ity  as a 
human being . " 10 O u r conclusion is consist­
ent w ith these concepts and w ith the tes t o f  
privacy a rticu la ted  by Justice H a r la n  in 
Ka lz , supra, and adopted hy this court.

A pp ly ing  Justice H arlan 's  tw o-pronged 
test, we believe th a t one communicating 
p riva te  m atte rs to  anothe r exh ib its an actu­
a l (sub jec tive ) expectation o f  p rivacy 
w hether o r not the listene r is equipped with 
e lectron ic devices. The key question is 
whether th a t expectation o f  p rivacy is one 
th a t society is prepared to  recognize as rea ­
sonable.

[9 ] In the con text o f law  en fo rcem ent, 
i l  is true  th a t the use o f  in fo rm ers is a 
h igh ly necessary too l in fig h ting  crim e. In 
com bating illeg a l sa le o f  d rugs, as invo lved 
in this cr e, because o f the c landestine na­
tu re  o f  the transactions, testim ony hy police 
in fo rm e rs o r o thers trusted  hy the crim ina l 
is one o f the few  methods by which convic­
tions m ay he obtained . 51 Society is not 
w illing  lo  accept as reasonab le the sub jec­
tive expectation o f one engaged in a con­
versation th a t it w ill not be repea led . Fo r 
I"  aera tions, while not condoning the gossip 
o r fa lse  fr ien d , society has countenanced

con v. A laska Public Oflwvs Commission, 570 
P.2d 469 (Alaska 1977) (certain information 
communicated to physicians is within zone of 
privacy); Woods A- Rohde, Inc. v. State, 565 
P.2d 138 (Alaska 1977) (warrantless adminis­
trative inspections of private business premises 
prohibited), Anderson  v. State. 562 P.2d 351 
(Alaska 1977) (state may control sexual con­
duct of juveniles). Ravin v. State, 537 P.2d 494 
(Alaska 1975) (possession ol marijuana by 
adults for personal use in the home protected). 
See also, Howard, "State Courts and Constitu­
tional Rights in the Day of the llurger Court," 
62 Va.L.Rev. 873, 928-37 (1976)

2(1. See State v. F.rickson, 574 P.2d 1, 22 n 144 
(Alaska 1978)

the repetition  o f  p riva te  conversations. 
The use o f  su rrep titiou s e lectron ic devices 
to  b roadcast o r  record conversations, how­
eve r, is a deve lopm ent o f recent vintage. 
W e conc lude th a t the expectation tha t one ’s 
conversa tions w ill not be sec re tly  recorded 
o r broadcast should be recognized as reason­
able.

Even p rio r to  C a lifo rn ia ’s enactm ent o f 
its p rivacy  am endm ent, the Un ited  S ta tes 
C ou rt o f  Appeals fo r  the N in th  C ircu it held, 
in a d ive rs ity  case, th a t a C a lifo rn ia  com­
mon law  cause o f  action fo r  invasion o f  
p rivacy  was estab lished when employees o f 
T im e, Inc ., gained entrance to the o ffic e  
portion  o f  the p la in t i f f ’s home w ith his con­
sen t and then sec re tly  photographed him 
and e lec tron ica lly  recorded and transm itted  
his conversation  to th ird  persons w ithou t 
his consent. The activ ity  occurred in coop­
e ra tion  w ith the police in c racking down on 
medical quacke ry . E xp ressing  the view o f 
m any ju risd ic tion s th a t such e lectronic su r­
ve illance v io la ted  privacy righ ts , the cou rt 
s ta ted :

In  ju risd ic tion s o th e r than C a lifo rn ia  in 
which a common law  to rt fo r  invasion o f 
p rivacy is recognized, i l  has been consist­
en t ly  held th a t su rrep titious e lectron ic re ­
cord ing o f  a p la in tiff's  conversation 
causing him em otiona l d istress is actiona­
ble. Despite some varia tions in the de­
scrip tion and the labels applied to  the 
to rt , th e re  is agreem ent th a t pub lication 
is not a necessary e lem ent o f  the to rt , 
th a t the existence o f  a technical trespass 
is im m ate ria l, and th a t p ro o f o f  special

27. See generally, I lodge;, “Electronic Visual 
Surveillance and the Foutlh Amendment: Tlie 
Arrival of Big Brother?" 3 Hustings Const.L.Q. 
261, 262-63 (1976).

28. NVarrcn and Brnnbeis, "The Right to Priva­
cy." 4 Harv.L.Rev. 143. 205 (1890).

29. Westin. Privacy and Freedom  7 (1967).

.30. Hufstedler, "The Directions and Misdirec­
tions of a Constitutional Right of Privacy." 26 
Record of N.Y.C.B.A. 546. 550 (1971).

31. Pascu v. State. 577 P.2d 1064, 1068 (Alaska 
1978).
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damages is not requ ired . (E . g., N ader v. 
General Motors Corp. (1970 ) 25 N .Y .2d  
560, 307 N .Y .S .2d  6-17, 255 N .E .2d  765 
(app ly ing  D istric t o f Co lum bia law ); 
Hamhergcr v. Eastman (1 964 ) 106 N .H . 
107, 206 A .2d 239; Roach v. Harper (1958) 
143 W .V a . 869. 105 S .E .2d 564; McDaniel 
v. Atlanta Coca-Cola Bottling  Co. (1939 )
60 Ga.App. 92, 2 S .E .2d 810; cf. Pearson 
v. Dodd, 133 U .S .A pp .D .C . 279 , 41 0  F.2d 
701, cert, denied (1969 ) 395 U .S . 947 , 89 
S .C t. 2021, 23 L .Ed .2d 465 ).: :
110] I f  fo r  the purposes o f  c ivil litig a ­

tion , partic ipan t e lectron ic hugg ing consti­
tu tes an invasion o f a common law  r ig h t lo  
p rivacy , such conduct obviously v io la te s an 
expressed constitu tiona l dec la ration  o f  the 
righ t. In the absence o f a search w a rran t, 
evidence so obtained should be held to he 
i l le g a lly  acquired .

[ 1 1 ]  I t  seems on ly  ju s t  th a t conduct o f 
those engaged in c rim ina l ac tiv ity  be re ­
vealed. Leg itim ate  in terests o f law  en­
fo rcem en t au thorities , however, m ay gener­
a lly  be met in the same m anner as in o th e r 
searches and seizures. In  the absence o f 
lim ited exceptions, a search w a rran t should 
he obtained from  an im pa rtia l m ag istra te , 
based on p robab le cause to  be lieve that 
c rim ina l a c tiv ity  w ill be d iscovered ,33 be fo re
32. 449 l'.2d al 247-18.

33. See. c. p.. Heller v State. 543 P.2d 1211. 
1215 (Alaska 1975); State v. Spietz, 531 P.2d 
521, 523 (Alaska 1975)

34. One argument advanced Is thai bugging aids 
in safeguarding informants. This may be ques­
tionable since the presence of electronic de­
vices on the informant may add lo his risk, 
because sophisticated "anti-bugging" technolo­
gy may disclose the presence of the device or il 
may otherwise be discovered. In any event, 
New Hampshire has met that contention by 
holding that a statute which permits partici­
pant monitoring docs not permit the introduc­
tion at trial ol a lape recording of a conversa­
tion transmitted by such a device. The court 
held that the purpose ot the statu te 's exception 
was in allow police officers to protect the un­
dercover olficer and that monitoring for pur­
poses of rescue was not equivalent to monitor­
ing (or purposes ol introduction of the conver­
sation at trial. State v. Ayres, 383 A.2d 87. 88 
(N.H.1978).

35. We have previously recognized the high de­
gree of protection surrounding the home. .See,

e lec tron ic  m onitoring o f  conversations 
should be a llow ed. I t  may be tha t, as in 
o th e r search and seizure contexts, the re ­
q u irem en t o f a w a rran t may be obviated 
under ex igen t circumstances. W e  w ithhold 
passing on th a t issue un til presented with a 
specific case. G enera lly , however, a search 
w a rran t should be required b e fo re  pe rm it­
tin g  e lectron ic m onitoring o f conversations.

[1 2 ,1 3 ]  W e believe that th is requ ire ­
m ent w ill not unreasonab ly impinge on le ­
g itim ate  law  en fo rcem ent e f fo r t s .34 In  
United S ta les  v. While, supra, the re  was 
testim ony about e ight separate conversa­
tions th a t were m onitored. 401 U .S . 745, 
747 , 91 S .C t. 11 22 ,1123 , 28 L .Ed .2d  453, 456. 
C e rta in ly , based on an a ff id a v it o f  the in­
fo rm an t as to e a r lie r non-m onilored conver­
sations, a w a rran t was obtainab le. In  
G lass' case, i l  appears tha t Ms. B ake r be­
lieved she could purchase heroin a t G lass’ 
hom e .35 I f  there were probab le cause fo r  
the b e lie f, a w a rran t could have been se­
cu red .36 Ju s t as the w a rran t requ irem ent 
p ro tec ts against unreasonab le search and 
seizures, it cun preven t im proper invasions 
o f  p rivacy  by e lectron ic monitori' . A las­
ka's C onstitu tion  mandates tha t i „ .  people 
he fre e  from  invasions o f  privacy by means 
o f  su rrep titiou s m on itoring  o f  conversa­
tions.

e. Anderson v. State, 562 P.2d 351, 358 
(Alaska 1977); Ravin v. State, 537 P.2d 494, 
503-04 (Alaska 1975). We decline to base our 
holding on this particularized protection, how­
ever. since we have concluded that the right of 
privacy is infringed by w arrantless participant 
monitoring of private conversations regardless 
of the locus of the police surveillance.

36. The dissent cites Justice Coleman’s predic­
tion m her dissent in People v. Heavers, 393 
Mich. 554, 227 N.W.2d 511, 522 cert, denied, 
423 U.S. 878. 96 S.Ct. 152. 46 L.Ed.2d III 
(1975), lhat the technical requirements for 
specificity in the issuance of a warrant could 
frustrate legitimate searches and seizures of 
conversations incident to criminal activity. We 
do not agree Conversations, of course, m«y 
occur in a variety of places and on a varief. of 
subiects. What is required b a description of 
the person and subject which is reasonable 
under the circumstances, and wc shall leave 
turiher refinement ol requirements to future 
cases.

G L A S S  Alaska § g ]
583 P.2d 872
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W e hold tha t Judge B la ir's  well-reasoned 
decision suppressing the evidence obtained 
by e lec tron ic  su rve illan ce  correc tly  applied 
the precepts guaran teed  by a rt . I ,  secs. 14 
and 22 o f  the A laska  Constitu tion .37
A F F I R M E D .

B U R K E . J ., dissents.
B U R K E , Justice , dissenting.
The Suprem e Court o f  the Un ited  S la te s  

has consisten tly  held th a t the F ou rth  
Am endm ent does not p reven t the use, as 
evidence, o f  statem ents e lec tron ica lly  m oni­
tored o r  recorded under circumstances sim i­
la r  to those p resent in the case at bar. See. 
c. g ., Lopez v. United Slates, 373 U .S . 427, 
83 S .C t. 1381, 10 L .Ed .2d 402 (1903 ); On 
Lee v. United States, 343 U .S . 747, 72 S .C t. 
907, 90  L .E d . 1270 (1952 ). See also United 
States v. W bte , 401 U .S . 745, 91 S.Ct. 1122, 
2S L .Ed .2d  453 (1971 ). O th e r fede ra l courts 
and a m u ltitude o f sta te  cou rts in te rp re ting  
s im ila r p rovisions found in the ir own state  
constitu tions have expressed the same view. 
See Annol., 97 A .L .R .2d  12S3 (1964). Thus, 
the ove rw he lm ing  weight o f  au th o rity  holds 
th a t evidence secured by means o f a me­
chanical o r e lectron ic m on itoring  device is 
adm issib le, where it appears that one o f  the 
parties lo  the conversation consented lo  o r 
cooperated in i ls  in terception . Id.
37. Although it has not been rinsed by the par­

ties, we note the existence of AS 11.60.290 
which provides:

Eavesdropping. It is unlawful for a person
lo

(1) use an eavesdropping device to hear or 
record all or anv part of an oral conversation 
without the t o..sent of a party to the conver­
sation;

(2) use or divulge any informatior. which 
he knows or reasonably should know was 
obtained through the illegal use of an eaves­
dropping device for his own or another's ben­
efit;

(3) publish the existence, contents, sub­
stance. purport, effect or meaning of any 
conversation lie has heard through the illegal 
use of an eavesdropping device;

(4) divulge, or publish the existence, con­
tents. substance, purpose, effect or meaning 
of any conversation he has become acquaint­
ed with after he knows or reasonably should 
know that the conversation and the informa­
tion contained in the conversation was

In  On Lee v. United States, supra, a 
narcotics agen t ove rheard  a conversation by 
means o f a m icrophone and rad io  transm it­
te r  ca rried  by an in fo rm an t w ith whom the 
de fendan t spoke. The agen t’s testimony 
re la t in g  w ha t he had heard was held p rop­
e rly  adm itted  against the de fendant in his 
t r ia l fo r  se llin g  opium . R e jec ting  the de­
fe n d an t ’s a rg um en t th a t such conduct was 
ana logous to  illeg a l w iretapp ing , the Su ­
preme C ou rt o f  the Un ited  S la te s  held that 
the re  was no v io lation o f his F ou rth  
Am endm ent righ ts , say ing :

The presence o f  a rad io  set is not s u f f i ­
c ient to  suggest more than the most a t­
tenuated  ana logy  to w iretapping . Pe ti­
tion e r was ta lk in g  con fid en tia lly  and in­
d isc reetly  w ith one he trusted , and he 
was ove rhea rd . This was due to aH  from  
a tra n sm itte r and receiver, to be sure, but 
w ith the same e ffe c t on his privacy as i f  
agen t Lee had been eavesdropping ou t­
side an open w indow . The use o f b ifo ­
cals, fie ld  glasses o r the telescope to mag­
n ify  the ob jec t o f  a w itness' vision is not 
a fo rb idden search o r seizure , even i f  they 
focus w ithou t his know ledge o r consent 
upon what one supposes to be private 
indiscretions. It  would lie a dubious ser­
vice to the genuine liberties protected by 
the F ou rth  Amendment to  make them 
bed fe llow s w ith spurious liberties impro-

cbmined through the illegal use of an eaves­
dropping device.

Conduct prohibited by AS 11.60.290 is punisha­
ble by fine or imprisonment or both pursuant 
to AS 11.60.310 Our holding is unaffected by 
this statute, however, since we are interpreting 
constitutional provisions. Moreover, we do not 
construe AS 11.60.290 as positively sanc'-oning 
conduct not declared unlawful therein. The 
report of the House Judiciary Committee ac­
companying the original bill, enacted prior to 
the adoption of the right lo privacy amend­
ment. slated:

In regard to evidence obtained by wiretap or 
other eavesdropping devices being used in 
court proceedings the bill does not in any 
way change the existing law of Alaska. The 
admittance or rejection nf such evidence is 
left to case law and the rules governing the 
admissibility of evidence as interpreted by 
the court.

1966 II.J. at 525-29. See also, Roberts v. Stale, 
453 P.2d 896, 900-02 (Alaska 1969).
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vised by fa r fe tch ed  analog ies which 
would liken  eavesdropp ing on a conversa­
tion, w ith the connivance o f  one o f  the 
parties, to an unreasonab le  search o r  sei­
zure . W e find  no v io la tion  o f the F ou rth  
Am endment. . . 1
In  Lopez v. Unilcd S lates, suj)ra, the 

Suprem e Cou rt gave its app rova l to  use o f  a 
w ire record ing o f  a conversation between 
the de fendant and an In te rn a l Revenue 
agen t in which the de fendan t o ffe re d  the 
agen t a bribe. D u rin g  a v is it to the de fend ­
a n t ’s o ff ic e  the agen t recorded the conver­
sation on a sm a ll record ing  device carried  in 
his pocket. N oting , as did the supe rio r 
cou rt in th is case, th a t the agen t h im se lf 
could tes tify  abou t the conversation , the 
C ou rt said:

Once it is p la in tha t [a g en t] D av is could 
p rope rly  te s t ify  abou t his conversation 
w ith Lopez, the constitu tiona l c la i ,1 re la t ­
ing to the record ing o f  that conversation 
emerges in p roper perspective. The 
Court has in the past sustained instances 
o f  “ e lectron ic eavesd ropp ing" against 
constitu tiona l cha llenge, when devices 
have been used to  enab le governm ent 
agents to ove rh ea r conversations which 
would have been beyond the reach o f  the 
human ear. See, e. g ., Olmslcad v. Unil­
cd Stales, 277 U .S . 438, 48 S .C t. 564, 72 
L .E d . 944 [66 A .L .R . 376 ]; Goldman v. 
United Stales, 316 U .S . 129, 02 S .C t. 993,
86 L .Ed . 1322. I t  has been insis leJ on ly 
tha t the e lec tron ic  device not be planted 
by an un law fu l physical invasion o f a 
constitu tiona lly  protected area . Silver­
man v. United S lates  (365 U .S . 505, 81
S .C t. 679 ], 5  L .E d .2d 734, supra . The 
va lid ity  o f  these decisions is not in ques­
tion here. Indeed this case invo lves no 
"eavesd ropp ing " whatever in any p roper 
sense o f  th a t te rm . The G overnm ent did 
not use tin e lectron ic device to listen in on 
conversations it would not otherw ise have 
heard. In stead , the device was used only 
to  obtain the m ost re liab le  evidence possi­
b le o f a conversation in which the 
Governm ent's own agent was a pa rlic i-
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pan t and which that agen t was fu lly  en ti­
tled lo  disclose. And the device was not 

■ p lanted by means o f an un law fu l physical 
invasion o f  pe titione r’s prem ises under 
circumstances which would v io la te  the 
F ou rth  Amendment. I t  was carried in 
and ou t by an agen t who was there  w ith 
petitioner's assent, and it ne ithe r saw nor 

. heard m ore than the agen t h im se lf .1  
' M o re  recen tly , in United S ta les v. While, 

suuiira, the Suprem e Court reversed a deci- 
sic on o f the Un ited  S ta le s  Cou rt o f  Appeals 
fo u r  the Seventh C ircu it which held tha t it 
w aas e r ro r  lo  adm it the testim ony o f  a 
g ov .ve rnm en l agen t re la tin g  a conversation 
bc-% ■ ween the de fendan t and an in fo rm an t 
ov.verheard by m on itoring  transm issions 
f r r o m  a rad io  tran sm itte r concealed upon the 
p '.rjfson  o f the in fo rm an t. F ou r members o f 
t r . ; o  C ou rt saw no necessity fo r  a w a rran t. 
In -i a p lu ra lity  opinion, M r. Justice W h ite  
suu ited :

Concededly a police agen t who conceals 
his police connections may w rite  down fo r  
o ff ic ia l use his conversations w ith a de­
fendan t and te s tify  concern ing them , 
w ithou t a w a rran t au thoriz ing  his en­
counters w ith the de fendant and w ithout 
o therw ise v io la ting  the h it te r ’s F ou rth  
A m endm ent rights. Hoffa  v. United 
Slates, 3S5 U .S . [293 ] a t 300- 303, 87 S .C t. 
408 a l 412 414 [17 L .Ed .2d 374 a l 3S1, 
382]. F o r  constitu tiona l purposes, no d i f­
fe ren t resu lt is required i f  the agen t in ­
stead o f  im m ed iately rep o rtin g  and t ra n ­
scrib ing his conversations with de fendant, 
e ith e r ( 1 ) s in u ii .in e ..;c l., records them 
with e lectron ic equipment which he is 
c a rry in g  on his person, Lopez v. United 

. Stales, sup ra ; (2 ) o r carries rad io  equ ip­
ment which sim u ltaneously transm its the 
conversations e ithe r to record ing equ ip­
m ent located e lsewhere o r  lo  o th e r agen ts 
m on itoring  the tran sm itting  frequency. 
On Lee v. United Stales, supra . I f  the 
conduct and reve lations o f an agent oper­
a ting  w ithou t e lectron ic equipment do 
not invade the defendant's constitu tiona l­
ly ju s t i f ia b le  expectations o f p rivacy , nei­
the r does a sim ultaneous record ing o f the

I. 3-13 U.S. al 753 54. 72 SCI at *172. 2. 373 U.S. ai 43S 39. S3 S.Cl. al I3S7-8S
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same conversations made by the agen t o r 
by o thers from  transm issions received 
from  the agen t to whom the de fendan t is 
ta lk in g  and whose tru stw orth iness the 
de fendan t necessarily risk s .3
The view re flected  by the fo rego ing  au­

tho rities has been incorporated in § 4.1 o f 
the Am erican B a r  Association's S tandards
3. 401 U.S. at 751. 91 S.Ct. at 1125. Mr. Justice 

Black concurred in the judgment of the Court 
for the reasons set forth in his dissent in Katz 
v. United States. 389 U.S. 347. 364. 88 S.Ct. 
507. 516. 19 L.Ed.2d 576. 589 (1967). namely: 
that eavesdropping carried out by electronic 
means involves no "search" or "seizure." In 
Katz  the Court held that .here was a Fourth 
Amendment violation where government 
agents attached a listening device to the out­
side of a telephone booth and recorded the 
defendant's end of a telephone conversation. 
Unlike the facts in this case, no party to that 
conversation had consented lo its being moni­
tored and recorded by the police. Mr. Justice 
Brennan concurred in the result in White, sta t­
ing that reversal was required by Desist v. 
United Slates. 394 U.S. 244. 89 S.Ct. 1030. 22 
L.F.d.2d 248 (1969). In Desist the Court held 
that Katz, supra, would apply prospectively. i. 
«?., only to those electronic surveillances occur­
ring alter the date of that decision in 1969. 
(The surveillance in White c. United States 
occurred in 1965.) However. Mr. Justice Bren­
nan futlher expressed the belief that the Fourth 
Amendment imposes a w arrant .-equirement 
both where an informant secretly records a 
conversation with the accused and where he 
transm its that conversation as was done in the 
rase at bar.

4. The ommentnry to § 4.1 states:
Ultimately, the standard rests on

the proposition that the "function of a trial is 
to seek out and determine the troth or falsity 
of the charges brought against the defend­
ant." Lopez v. United States. 373 U.S. 427. 
440 183 S.Ct. 1381. 10 l..Ed.2d 462] (1963). 
To that end, the law must always seek to 
obtain the best and most reliable evidence. 
Traditionally, that evidence has consisted 
mainly of the testimony of witnesses who 
saw or heard what they later reveal in court. 
No man knows heller, however, the fallibility 
ol human testimony Ilian that man who is 
trained in the law. The prospect that m encc 
through electronic surveillance lech tuques 
can provide us with evidence not sub.ect to 
the (ratines of human nature ought, there­
fore. to be applauded. The use of such tech­
niques in this area, in short, should he en­
couraged, not discouraged, and they should 
not be encumbered with administrative pro. 
cedure. Where trained investigators are con

^Rela ting  to  E lectron ic  Su rve illan ce  (A p ­
p ro v e d  D ra f t ,  1971). The standard  pro- 
a id e s :

The use o f e lectron ic su rve illan ce  tech­
niques by law  en fo rcem ent o ffic e rs  fo r  
the ove rh ea rin g  o r reco rd ing  o f  w ire  o r 
o ra l communications w ith the consent o f 
one o f  the parties shou ld be pe rm itted .4

ducting routine interviews, reliance may 
properly be placed in the agents' memories 
aided by notes taken contemporaneously. 
See Campbell v. United States. 373 U.S. 487 
|83 S.Ct. 1356. 10 L.Ed.2d 501) (1963). But 
where informants, whose credibility may be 
suspect, are used, see. e p.. Osborn v. United 
St* '  385 U.S. 323 (87 S.Ct. 429. 17 L.Ed.2d 
394) (1966), where victims of crimes are en­
gaged in key conversations with the perpe­
trators themselves, see, e. g., Rathbun v. 
United States. 355 U.S. 107 |78 S.Ct. 161, 2 
L.Ed.2d 134] (1957), or where the investiga­
tors as such are individually involved and 
their credibility will be a significant factor in 
the subsequent trial, see. e. p.. Lopez  v. Unit­
ed States. 373 U.S. 427 [83 S CI. 1381, 10 
L.Ed.2d 4621 (1963), every effort should be 
made to record the conversations through 
the best available means. For a recording 
will reproduce the very words spoken with 
all the added significance that coincs from 
Inflection, emphasis and the other aspects of 
oral speech. See State  v. Roves, 209 Ore. 
I Or.) 595. 308 P.2d 162 (1957).' The goal of 
finding the tru th  in the criminal trial de­
mands no less. The defendant, too, has a 
stake in the best evidence being presented to 
the court and Jury. Thus, recording as such 
"involves no 'eavesdropping' whatever in any 
proper sense ol that term ." Lopez v. United 
States. 373 U.S. 427, 439 |83 S.Ct. 1381, 10 
L.Ed.2d 462). It should not he unthinkingly 
placed in the same category with wiretapping 
or bugging. Williams, The Wtretappinp- 
Eavesdroppmp Problem : A Defense Coun­
se ls  View. 44 Minn.L.Rev. 855, 666 (I960); 
Schwartz, On Current Proposals To Lepalize 
Wiretappmp. 103 U.P.i.L.Rev. 157, 166-67 
t!954). Overhearing loo, is not eavesdrop­
ping. "W hen one man speaks to another In­
takes all the risks ordinarily inherent tn so 
doing, including the risk that the man to 
whom he speaks will make public what he 
has heard. • • • It is Inn a logical and
reasonable extension of this principle that a 
tnan take the risk that his hearer, (rev to 
memorize what In- hears lor later verbatim 
repetitions, is instead recording or transmit- 
to i | !  to another " Katz  v. United States. 389 
I S. 347. 363 n* 188 S.Ct. 507. 19 l..Ed.2d 
576) (1967) (White. J. concurring)

The crucial issue in any overhearing or 
recording situation is instead the right of the
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One o f the tw o decisions ca lled  to  ou r 
atten tion  ho ld ing d irec tly  to  the c on tra ry  is 
from  the Sup rem e C ou rt o f  M ichigan . Peo­
ple v. Beavers, 393 Mich. 554 , 227 N .W .2d 
511 (1975 ), cert, denied, 423 U .S . 878, 96
S.C t. 152, 46 L .E d .2d  111 (1975 ). In  that 
case the cou rt held that in the absence o f  a 
search w a rran t , e lectron ic m on ito ring  o f  a 
de fendan t’s conversation w ith  an in fo rm an t 
constituted an unreasonab le  search and sei­
zu re , under a provision o f  the M ichigan 
Constitu tion s im ila r to ou r own a rt . 1, § 14. 
H ow ever, the M ichigan cou rt he ld , as did 
the superio r cou rt in the case a t bar: 

The adm issib ility  o f  the in fo rm an t ’s testi­
mony is in no way a ffec ted  by ru lin g  
inadm issible the testim ony o f  the two 
police o ffic e rs  [w ho m onitored the con­
versa tion ]. The w a rran tle ss m on itoring  
and subsequent testim ony o f  these two 
witnesses renders ta in ted the transmitted 
account o f  the conversa tion , bu t does not 
in any way p reven t the in fo rm an t from  
tes tify ing  as to  the sta tem en t spoken to 
him directly ,5 

In  a w ell-reasoned dissent, Justice Colem an 
o f the M ichigan cou rt, criticized the position 
taken by her colleagues, s la tin g :

By fede ra l standards and, 1 assume, by 
the standards o f  the m a jo r ity  o f  this 
C ou rt, a record from  a device taped to 
[the in fo rm an t's ] body would be adm issi­
ble in evidence as would he testim ony by 
people listen ing from  a c loset o r  a l tin 
open window o r v iew ing the prem ises 
w ith binoculars. C onversations can be 
w ritten  down o r re la ted  to th ird  parties. 
As a practica l m a tte r, m on ito ring  the 
same consensual conversation th rough it 
"w a lk ie -ta lk ie "  provides no g re a te r de­
gree o f “ in tru s ion ."

witness himself to testify. W here he is enti­
tled to testify, there can be no valid objection 
to the use of an overhearing or recording 
device, and the introduction ot its product nl 
trial. No one should have the right to ex­
clude the testimony of a third party or a 
recordir„ and "rely on possible flaws in the 
|w um  -.s's] memory, or to chal-
lengr llns) credibility without be­
ing -.-set by corroborating evidence that is 
not susceptible of impeachment." Lopez v. 
United States, 373 U.S. at 439 (83 S.Ct. 
138l| Overhearing, too. may he necessary 
for the prnl-'ctuin of an informant Onlv the

I t  serves to encourage de fendan t’s hon­
esty and to p rotect the li fe  o f  the agen t 
o r in fo rm an t. He p lays a dead ly  game 
and the m icrophone a llow s him speedy 
access to  help.

More im po rtan tly , it provides a means 
lo  p rotect the cou rtroom  against deg rad ­
ing and fla g ra n t use o f p e rju ry .

F u rth e r , the ve ry  na tu re o f the narcot­
ics trade  renders it sub jec t to need fo r  
quick action. O therw ise , the "b ird  w ill 
have flow n ,"  the opportun ity  to  listen to 
a “ buy”  w ill have been lost. The requ ire ­
ment tha t the o ff ic e r f i r s t  find  a magis­
tra te  and then try  to describe the conver­
sation lo  he "se ized" and the place (under 
Ka lz , it could he anyp lace, including some 
sidew a lk ) where it is to  be “ seized”  and 
then lo  go w ith the w a rran t ( i f  any) to 
the scene is designed fo r  s e lf-d e fe a t*
L ike  Justice Coleman I believe the b e lte r 

view is that favored hy the g re a t weight o f  
au tho rity . Accord ing ly, in the case a t bar, 
I would hold that the record ing o f respon­
dent G lass' conversations w ith the in fo r ­
m ant B ake r was not a v io la tion  o f  any right 
guaran teed to G lass hy a rt . 1, § 14 o f  the 
Constitu tion o f the S ta te  o f A la ska , and 
that the superio r court e rred  in suppressing 
evidence o f th a t tape record ing on the 
grounds sta led .

S im ila r reason ing leads me to the fu r th e r 
conclusion that there was no ' io la lion  o f  
G lass’ righ ts under a rt . I, § 2 2  o f the S ta te  
Constitu tion . That section provides:

The righ t o f  the people to privacy is 
recognized and sha ll not he in fringed . 
The leg is la tu re  shall im plem ent this le c ­
tion.

most serious reasons grounded m the most 
fundamental policy considerations should 
warrant the failure to use or the suppression 
of relevant and reliable evidence. Kardone  v. 
United States, 308 U S 338. 340 (60 S.Ct. 
266, 84 L.F.d. 307) (1939) Overhearing or 
recording involves none ol those reasons or 
considerations.

A.B.A Standards Relating (o Elect omc Sur­
veillance (Approved Draft, 1971) to 126 27.

5. 227 N.W.2d at 516, (Emphasis it* original,)

6. Id  at 522.
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Unquestionab ly , as recognized by the su­
pe rio r cou rt, and even respondent, B ake r 
would be en titled  to  te s t ify  concern ing her 
own dealings w ith G lass and to re la te  the 
conversations su rround ing  those dealings to 
the best o f  her reco llec tion . T he re fo re , the 
e lectron ic record ing  o f  those conversations 
was not an invasion o f respondent's privacy. 
The electron ic record ing s im p ly  provided an 
accurate record o f  the in crim ina ting  state­
ments made lo  B ak e r and it is undisputed 
that B ake r could te s tify  pe rsona lly  as to 
these statem ents . As s ta led  in Lopez v. 
United S ta tes , sup ra :

S tripped to its essentia ls [respondent’s] 
a rgum ent am ounts lo  say ing that he has 
a constitu tiona l righ t t' dy on possible 
flaw s in the ag en t ’s ir y io ry  o r lo  chal­
lenge the agen t ’s c red ib ility  w ithou t be­
ing beset hy c o rrob o ra tin g  evidence that 
is not susceptib le o f  impeachment. F o r 
no o th e r a rgum ent can ju s t i fy  exc lud ing 
an accurate version o f a conversation that 
the agen t could te s t ify  lo  from  m em ory .7 

J .'onsider th a t a rgum en t to he w ithout 
m erit. L ike  the Sup rem e C ou rt o f  the 
United S ta le s  in Lopez, 1 th ink that the risk 
respondent lo ok  in dea ling  w ith B ake r in­
cluded the risk th a t the words spoken 
“ would he accu ra te ly  reproduced in court, 
w hether hy fa u lt le s s  m em ory o r mechanical 
record ing . " 8 See a,Iso S ta te  v. Hoy, 54 
Haw . 513, 510 P .2d 10GU (1073 ).

The m a jo rity 's  re liance on While v. Da­
vis, 13 Ca l.3 (l 757 , 120 C a l.R p lr . 94, 533 P.2d 
222 (1975 ), is, 1 believe, com plete ly unw ar­
ran ted . 1 see lit t le  s im ila rity  between the 
su rve illance done in the case at b a r and 
that done in While, where police o ffic e rs  
engaged in wholesale secret record ing o f 
un iversity  class discussions in o rd e r to com­
pile dossiers on those present, ra th e r than 
as p a rt o f an investigation  o f  specific c rim i­
nal ac tiv ity . C en tra l to the C a lifo rn ia  Su ­
preme Court's condem nation o f  the su rve il­
lance in th a t case was the obvious th rea t 
posed to F irs t Amendment freedom s, and 
ils  recognition tha t, '" T h e  v ig ilan t protec­
tion o f  constitu tiona l freedom s is nowhere
7. 373 I'.S. a I I3!», 83 S.Ct at |38t*.

more v ita l than in the com m unity o f A m eri­
can schools.’ ’ ’ 120 C a l.R p tr. a t 101, 533 
P.2d a t 229, quoting the Suprem e Cou rt o f 
the United S ta tes in Shelton v. Tucker, 364 
U .S . 479, 4S7, 81 S .C t. 247, 251, 5 L .Ed .2d 
231 (1960 ). In  short, any gove rnm enta l in­
terest that m ight have been fu rth e red  by 
the type o f su rveillance carried on in that 
case was held lo  be o u tw t ’ghed by a free  
society's in terest in having the university 
c lassroom  rem ain a fo rum  fo r  the fre e  ex ­
change o f  ideas. I ce rta in ly  applaud the 
decision in While, but what tha t a ll has lo  
do with the situation in the case a t bar is 
beyond my ken.

I would reverse the supe rio r c ou rt ’s sup­
pression order.

S T A T E  o f  A la ska , P e tit io n e r,
\.

M ichael T liu R N T O N , R esponden t. 
N o. 3764.

Suprem e Cou rt o f  A laska .

Sept. 15, 1978.

The Superio r C ou rt, F ou rth  Judicia l 
D istric t, Fa irbanks , Jay  Hodges, J ., entered 
o rd er suppressing evidence consisting o f 
tape record ings o f conversations between 
defendant and police in fo rm ant and State's 
petition fo r  review  was gi ante I. The Su ­
preme C ou rt, Boochever, C. J . hold that 
r< ord ing o f conversations v io lated de fend ­
ant's rights under S la te  Constitu tion .

A ffirm ed .
Bu rke , J ., filed a dissenting statem ent.
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exclusionary rule s critics
By Ronald K.L. Collins 
and Robert C. Welsh

Eugene, O re.
Current attempts lo  m odify the ex­
clusionary ru le  in law  ca ll to m ind 
Woody A llen ’s sage observation that 
ibe lion  and the lam b sha ll lie  down 
together, but the lam b  won’ t get 
much deep .
At issue Is wnether the U.S, Supreme 
Court should adhere  to its n e a rly  70- 
year-o ld ru le  that evidence obtained 
in v io lation o f the Fourth Amend­
ment prohib ition against unreason­
able searches and seizures m ay not 
be used in a c rim ina l tria l.

Second, the a lleged benefits to be 
derived from  the good-faith excep­
tion a re  not worth the comprom ise 
that ou r society would have to strike  
w ith  fu n d am en ta l c on s titu tio n a l 
rights. There is no re liab le  evidence 
that the exclusiona-.y ru le  signifi­
cantly in terfe res with ou r ab ility to 
apprehend and convict crim ina ls . As 
a  1978 study by the U.S. com p tro lle r 
genera l concluded, on ly  four-tenths 
o f I percent o f a l l fed e ra l prosecu­
tions from  Ju ly to August o f that 
y e a r were Jeopardized by the exc lu­
sion o f evidence.

In the case o f I llin o is  vs. Gates, oppo­
nents 01 the ru le  have succeeded In 
persuading the : cou rt to conside r 
whether I l le g a lly  seized evidence 
may nonetheless be introduced In a 
tria l when fhe po lice  acted on the 
basis o f a "good fa ith ’ ’ .b e lie f that 
their actions were constitutional.

Th ird , adoption o f the good-faith ex­
ception would undo many advances 
that have, occurred as. a resu lt o i the 
exc lusionary ru le . Since the supreme 
court extended the ru le  to the states 
in 1961, many police departments 
have developed ongoing Instruction 
program s in search-and-selzure law . 
The use o f search w arrants has in­
creased d ram atica lly . .  .

Some arguments fo r  adopting this . 
position have great su rface  appeal. 
Why should p rosecutors be prohib it­
ed from  using re lia b le  evidence o f 
the defendant's guilt when the p o lic e . 
believe that th e ir actions were legal? 
This ra tiona le  seem ? fo rc e fu l In .the 
context o f the .G ates case, where 
police o ffic e rs  re lied  upon a court 
search w a rran l that la te r was de­
c lared Invalid .
Proponents o f the good-faith ra tion ­
a le a re  not lik e ly  to lim it th e ir a rg  i- 
ments to the circumstances In th e , 
Gates case. P resum ab ly , they would 
allow  adm ission o f most Im p rope rly  
gathered evidence w henever the po­
lice believed they were obeying the 
law. .
The argument fo r  a good-faith excep­
tion fa lls  on no few er 'than three 
counts.
First, as a statement o f constitutional 
law, It breeds governm enta l d isre ­
spect fo r  constitutional restraints. As 
a search-and-selzure expert, P ro f. 
Wayne LaFave o f the University o f 
Illino is , recen tly  observed, adoption 
o f the good-faith exception would en­
tail a "rev is ion  o f the old quip that 
’close on ly  counts In horseshoes and 
grenades.’ ”  N o r Is the re  Is no reason n  
to assume that the good-faith ration ­
a le , I f  le t loose in the Gates case, 
would not m ove to o th e r constitution­
a l fronts. W ould courts em brace the- 
proposition that " ‘ d o s e ’ counts”  
when a  m unicipality  bans certa in  * 
form s o f constitutional exp re ss ion /o r * 
when a judge denies the news m edia 
access to c rim ina l proceedings? j  •

The good-faith.exception would Jeop­
ard ize '-'theso^ca iinp lishm en ts be­
cause Itp la c e s  a  p rem ium  not on an 
o ffice r's  Know ledge o f the law  but on 
his Ignorance, ftb y  should po lice de­
partm ents-adopt and en fo rce  In ter­
nal guidelines confin ing police dis­
cretion 1 1 Ignorance Is the standard? 
Notably,-It rem ains a m ystery wheth 
e r the police In the Gates case had 
o r  fo llow ed departm ental guidelines.4* **• * r*• '*•*.». | * r
I f  a sup rem e'court m a jo rity  Is de te r­
mined to re trao .- in -4h ls a rea , It Is 
better that It take a d iffe ren t ap­
proach. Instead o f sanctioning un­
constitutional po lice conduct by ad ­
mitting illega lly  obtained evidence, 
the cou rt shotlld sh ift the good-faith 
deba te  d lr e c l ly  In to  the F ou rth  
Amendment a rena  in ordei ’ o de ter­
m ine whether such actions a re  com ­
patible with the umtv.dment’f- e x ­
pressed com m and o f rea sonab le ­
ness. This tactic at least would p lace 
the good-faith exception within add­
ed constitu tiona l boundaries and 
would not th e re fo re  perm it excep­
tions to otherw ise protected rights.
D e fend ing  the exc lu s ion a ry  ru le  
does not mean that society Is power­
less to protect Itse lf. But American 
society cannot c a ll Itse lf free  I f  It 
fights c rim e  by Im p rison ing  the 
Fourth AmendemenL

Robert C  Welsh Is assistant profes­
sor o f political science at the Univer­
sity o f California at Los Angeles. 
Ronald IL L  Collins teaches constitu­
tional lawi.at - Willamette University 
In.flalenfc'Ore. ’ Zf. ■. . ,
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qouriB would tegt the f’j-easonablc

O P I N I O N S

•;; N o t long after President Reagan’s 
•. Task Force on Violent Crim e recom- 
•; mended in 1981 that Congress legis­
l a t e  a "good-faith exception” to the 

so-called "exclusionary rule," a Task 
j  Force  member told me privately that 
•Athe rule did not really prevent many 
j criminals from going to jail.

But, he said, people thought it did. 
:;,Tn his view, something therefore had 
V.sto be done about the exclusionary 

so that people would believe 
’ som eth ing  w as being done about 
J  crime.
w  • The rule, promulgated for federal 

criminal prosecutions in 1914 and ex­
tended to state courts in 1981, pro- 

, yldcs that evidence seizcu in violation 
P  of Fourth  Am endm ent prohibitions 

against unreasonable and improperly 
' warranted searches and seizures is 

inadmissible in criminal trials.
A s  fe a r  o f c r im e  has becom e 

I  epidemic in America, the myth has 
-. spread that stream s of criminals are 

going free because the exclusionary 
rule prevents the evidence against 
them from being used in court. The 

I  F ifth  Circuit Court of Appeals has re­
sponded with an exception to the rule, 

’providing tha t unconstitu tionally

seized evidence is admissible,if |h e ; 
police had a reasonable, gpojj-faith f M J  ( , 
belief that they were acting properly; i p  / i  

La st week the Supreme Court neprd 
arguments on whether it top.should 
adopt a "good-faith exception," pre­
sumably for courts at all levels, pivc, 
justices already have indicated spme

T o m  H  v 

f  W c k e r : 1

willingness to modify or aboljsn,thp,; ' t k 
■rulp,. expressed hpre do not necessarily

Ip an article in the December 1981. ^>ose of W Pally Ne-'s-fllner

ns and Silas Wasserw; A’v fc M r t iK fc #
ienced public de fen ;1 :.,^rred fropj) yiojpting tljp Conkljutic... j p

; unless he knows that his actlrinsare In 
facj; unconstitutional"; and the dan-

issue of the Georgetown Law^purnab 
William Mertens r~A oll“'’ 
strOm, both DApci'ier 
ders, argue compellingly that for the 
Supreme Court to take such a step 
would significantly widen police I 
tude and water down ~
ment protections.1 , „   , , ..

Their article is too long and (Retailed l ty rof ar) officer's, actjom No t only 
to be easily condensed, Eutdaveral of • would that often cpijdppe the action; 
their points can be summarized: j . '".but also, if It dicj the pourt would not 

1. Deterrence of police misconduct need to decide whether or how tie  
will be diminished under a good-faith C o n s t i tu t io n  anight h p ve  been
AYAAntinn nita hAAfincn thn AYAAntlnn . yiolatedl O fficeiS VVpUld t)0 “left inexception rule because the exception 
inevitably will substitute for the spe­
cific standards of the Fourth Am end­
ment a te st of the "general reaso­
nableness" of police searches and sei­
zures.

But a police officer "cannot be de-

welcome ignorance! free to make 
such 'reasonable' mistakes, in 'good 
faith’ forever.’,'1 ,

2. The’ good-faith exception also 
would undermine what the author^ 
call "system ic deterrence." A t their

own discretion, for example, D istrict 
of Columbia police used to stop autos 
for routine license and registration 
checks. But iii 1979 tlie Supreme Court 
held such checks unconstitutional, un­
less the officer stopping the car had 
"articulable suspicion’.’ of criminal 
activity. The decision brought on im­
mediate cessation of rc atine checks in 
the D istrict and other jurisdictions.

•tv. I f  the court had ■ aken a "good- 
faith" approach, or had applied a test 
of "reasonableness” rather than the 
standards of the Fourth Amendment, 
routine shp-and-check procedures 
probably v/ould stiti be common in 
many jurisdictions; and in fu turjtha t 
con’ I happen on far more serious con­
st!. Clonal questions.

3. In deciding upon the good faith 
and reasonableness of an officer’s ac-, 
tion, what standards would the courts 
apply? Who would bear the burden of 
proof? What evidence on the question 
of good faith would be admissible? If a 
criminal defendant, for example, had 
to prove bad faith or unreasonable­
ness on an officer’s  part, the defen­
dant’s rights m ight be doubly en­
dangered, for such proof could be dif­
ficult to establish. ,

U
O r suppose the defense contends 

i that an officer, was weil-trained and 
•should have,jtnown better.^han to 

'• 1 v io la te ’a defendant’s  righ ts,’hence 
f jould not jiaye.been acting mistaken- 
> ly but in good faith. The prosecution 
r might have to argue that the officer 
‘.was not well trained: poor training 

might actually become a police aid in 
m aking unconstitutional searches 
and seizures starvl up in court.

4. If, to protect constitutional rights • 
under a good^lth  exception; o ffice rs(

, were made personally liable In! c iv il.
• and criminal law for Fourth Amend­
ment violations, the authors argue I 
that law enforcement might actually 
suffer, policemen in ambiguous 
situations,! fearing personal liability 1 
for wrongful action, might refuse tor 
act at al|—possibly permitting morel 
criminal̂  foescape justice than |he 
exclusionary rule does. •%.; ?‘,i ;

Th e  argiip|ent,>of w hich-thes/ 
points 0 : $  but a sample, is comple 
but the logic is persuasive:' a gooc ■ 
ftrlih exception will weaken not jul 
the exclusionary rule but the Fourll 
Amendment Itself. (

Class N.Y, Times Newt Service
■ ' VP. . .1 , v. • .'W



Few Criminals Appeal, Says 
Survey, and Fewer Succeed

By PH IL IP HAGER, Times Stojl Writer 2 _ /  S ’!&

S /N  FRANCISCO—Of the few 
criminal defendants who exercise 
their right to appeal, very few win 
reversals of their convictions, ac­
cording to a new study of the 
Califom' % Court of Appeal.

The study, based on an analysis of 
court data here and interview ‘  with 
justices, concludes that critics’ 
claims that appellate courts over­
turn too many convictions is a "red 
herring."

5% ) resulted in reversals.
"The notion that (legal) loop­

holes allow large numbers of crimi­
nals to escape their Just deserts is a 
recurring theme in our public dia­
logue on criminal justice," Davies 
said. "But this study and other 
research suggest that this theme is 
Beriously flawed."

Among other things, the study, 
found that:—Nine of 10 defendants convict-

The 101-page document, an un-c. ed had pleaded guilty withov ^omg 
usually detailed look at a state to trial, thus virtually foreclosing
appellate court, was published last 
week by the American Bar Founda­
tion, a legal research organization

appeal. Of those convicted by a Jury, 
about half appeal Overall, only 
about one in 20 convictions i£

supported by the American Bar ‘/-appealed;,*^
Assn. It  was preparedby ThomasTfir^r ■ .^Mostappealsoffer little indlca- 
Davies, a research attorney for'the . - liori that the defendant ls  iiuiocent, 
foundation. In a l l  he studied 541 and the courts therefore are reluc-
criminal appeals that came before tant to reverse convictions, particu-
the court here during the mid-1970s larly in serious crimes. Unless a
and found that only 26 (or less than Please »ee REVERSALS, F-ge *1

*- i
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legal error has affected the verdict, 
the court will find the error to be 
"harmless’’ and allow convictions to 
stand. Of the cases studied, 204 legal 
errors were found by the court but 
only 26 led to reversals.
.;One unnamed Justice Interviewed 

in the study was quoted as saying, " I 
will confesj that I sometimes get 
really irritated when I get (an 
appeal > that seems to boast that 'I'm 
guilty all right but the cops didn’t 
follow the rules when I was con­
victed, so turn me loose.' '
JThe fact that the court found few 

appeals convincing confirmed-a , 
vlpw held by many legal authorities. .

Jesse H. Choper, dean of law at '5 
the University of California, Berke-,^. 
ley, asked to comment on the study, 
observed: "The criminal appellant - 
has everything to gain and nothing . 
to lose. There’s always hope. And 
filing an appeal may even have 
therapeutic value. Bi t as a result, 
many appeals Just don't have much 
substance to them."

'But Choper agrees that even a . 
single reversal can have broad 
Impact on the criminal Justice sys­
tem when it involves a key legal 

" question, such as the admissibility" 
of confessions or the rules of search 
and seizure. " It can affect the way 
police cc nduct investigations) it can 
affect the way prosecutors conduct
caseB," he said.Davies, In an interview, acknow­
ledged that reversals In some cases 
can have effects well beyond their 
numbers. But he stressed that it is 
more often the state's Supreme 
Court, rather than the intermediate 
appellate courts, that Issue land­
mark rulings. The appeal courts 
may Implement new rules but rare­
ly  do they create them, he said, ’
—‘Applying. , .Standards*,

"The Judges o f the Court of 
Appeal don’t see themselves as 

.having the same responsibility for 
fSrtlculating legal standards as does 
'the Supreme Court," he said. "They 
Jficc themselves as simply applying 
ijftosc standards to specific cases." 
C ilThe state Court of Appeal in- 

; M tides;v?7 justices sitting in six

the same period. .The foundation study focused on 
a group of cases before the Court of 
Appeal here from 1974 to 1976. That 
court's reversal rate of 5% at that 
time compares with the 10% rate 
among cases being handled by the 
state Supreme Court and through- 
oiu the Court of Appeal. Most 
reversals permit retrials, but in 
some cases retriald are not possible, 
such a& when key evidence may not 
be used or when witnesses are no 
longer available.Most of the appeals filed here 

"raised c la im s'o f prejudicial evi­
dence, illegally obtained evidence, 
erroneous Jury instructions, insuffi­
cient evidence of guilt, Improper 
^comments by the prosecutor, inade- 

!? quate representation by "defense 
counsel and tmproperly-iobtained. 
confessions. /•**•'.'

Davies’ analysis concluded that 
the court Is reluctant to .reverse 
convictions unless there were 
"egregious errors" during the trial. 
Most of the cases, he said, "involve 
serious crimes and little if any basis 
for doubt about factual gu ilt”

I::::;::::.:::;:;;

W.V.V. v.v.;v.7.

‘Punish the Prosecutor*
One of the Justices interviewed 

for the study noted that the clear 
showing of guilt frequently led the 
court to find that any procedural
errors thud <v;surred were “ harm- ..........
less" and coJd  not have affected 
the trial outcome. This justice, citing 
an ethically dubious tactic by a 
prosecutor in a case, remarked, 
"Sometimes you’d like to reverse a 
case to punish the prosecutor in a 
case like this, but he isn’t the one 
who gets punished if you reverse 
(the conviction)."The study also found that the 
more serious the crime, the less 
likely a conviction will be reversed. 
Convictions fo r murder and rob­
bery, for example, were reversed 
less than 2% of the time, By 
contrast, the rate was about 17% for 
fraud, forgery and bribery convic­
tions.The data "tend to refute" the 
notion that the court is "eager or 
oven willing", to reverse serious 
convictions on the basic o f proce-

“ * • - » - » i u  - .  At_ .  - A . . j . .  ^

,V.V.%%VA%V:.\\VAV.V.,.VAV.V,\\,.VA\-.VÂVAV.,iV.V.V//.r.,A%VAV.V/AV.V.V.V.V#̂V.VAV.VAV/.V.V.V.V.

f.v.v.v.v.v.v.v/.v.v.v.v.v.v.v/.v.v.v.v.'Jf’.'.'iA.'f'f::::::::::::::

V.V.V.V.Y.’.V.V.V.

throughout ̂ t e . . B ^ ^ d u ^  con
law, the-appellate court must fo r- 

•mally review all appeals from crim­
inal trial judgments. In fiscal 1661, 
(be appellate courts issued 3,891 
Opinions on criminal appeals. The * 
*  late Supreme Court, exercising die- 

. Ijretionary review of appellate decl-

in.'s::

::::::::::: t:::; t: tv. •. v. -.tv̂ .'t/av.v.v.v.v.v.v\v.v,%va\v.v.v,v.v.v.v.v.

eluded.
' It quotecf a justice as'saying, "The 

difficulty is that some of the rules 
aren't really related to the ascer­
tainment of truth in the case and 
they get bogged down in procedural £: 
questions'thatimay be pretty pe-J"
rioheVaL&M vv.Ci&vi«.. -
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cost of incarceration
By Leonard Insklp
Associate edi^c/

j,"Lock morp of ’em up," Is a popular 
response.fo crime. "Stop the growth 
of government, cut taxes," Is a popu­
lar response to high taxes and bud- 
getrdeflclts. But you can’t have It 
both ways.
/Minnesota built one of the most se­
cure men's prisons In the country, 
the new Oak Park Heights facility, 
but'ihaSrt't had enoligh money to 
open It fully. Meanwhile, there’s talk 
of building a new women's prison to 
rep'ace the old one ot Shakopee. 
Hennepin County, despite cuts .In 
moiiv programs, Ic expanding ils Ju- 
ve. ' 'entlon facilities.
Noi ti.-.- gh people moke the connec­
tion t-;ween getting tough and 
spending tax money, or between 
spending more here and less there. 
One group docs. It’s the Influential 
Minnesota Citizens Council on Crime 
and Justice (formerly colled Correc­
tional Service of Minnesota).
The council Is studying whether Min: 
nesota needs the cnfcnclty of all Its 
prisons, whether spending can be re­
duced, whether Institutions cnn t}() 
closed or shrunk, whether lower-cost 
or more-effective alternatives cnn be 
found. At'a minimum, the council 
wonts tO.Ienivi the cost or Incarcera­
tion and moke sine the public knows 
It. fIt’s up against the kind of get-tougher 
attitudes expressed by the attorney 
general candidates lost fall. Republi­
can Elliot Rothcnbcrg urged tougher 
jpntcnclng guidelines. Democrat Hu* 
iiirt.Humphrey III, the winner, de-
ij[ ided.the guidelines In general but 
ji.,!|\)sed«"mondotory minimum In-iii :il)rntlnn" tnr rAalWnnltnt Knrotnr.

les. Both proposals would result In 
more people in prison. Neither can­
didate’s literature mentioned What 
their proposals might cost or; where 
the money would come from., t
Gov. Rudy Perplch wants., public 
spending reexamined to get leaner 
government, ahd he’s said he wel­
comes Ideas from people outside 
government. The council oh crime 
and justice can provide On Informed 
perspective. And, though It Is still 
assembling data and has not reached; 
any final conclusions, the bound) 
will make recommendations to the 
governor, Legislature and Depart­
ment of Corrections, says Richard’ 
Erlcson, executive director.

The committee's funr'.(on, Erlcson 
says, Is to ask tough questions — 
questions that might' not be asked 
elsewhere.
Example: Minnesota has on old pris­
on for women. Something better Is 
needed. But must the state spend up 
to $15 million for a new prison, us 
some propose? Or could a place like 
Rochester stotc hospital, closed tast 
year, be converted to n women’s 
prison? There’s tnlk of closing col­
leges. Could one of litem be used? 
What about the Oak Park prison, 
built nt a cost o f $31 million but only

u ;  y>.. p . .
1982, hds eight totally (zgregated 
sections,‘ cach'for about 80 prisoners. 
Could part of Oak Park be used for 
women? .

The council, with help from the 
Northwest Area Foundation, set up a 
12-member prison committee, head­
ed by Mmtha Atwater of Wayzata. 
Among Its members are a former 
cc’-redlons commissioner, two rail­
road presidents (one retired), n mln-, 
Ister of a prominent Minneapolis 
church) two corporation presidents. 
This week the committee will hear 
from Orville Pung, commissioner of 
corrections, and Frank Wood, Oak 
Park warden.

Example: The old Stillwater prison, 
built around t|ie turn of the century.. 
When nearby. Oak Park prison (•400 
beds) was built, a trndeoff was that 
Stillwater (1,152 beds) would be 
modernized and reduced to a more 
mnnogcal e size, perhaps half the 
present size or less, Stillwater Is. a,... 
open and nearly full. Should thot 
policy continue? . i
Exnmple: 107 Wisconsin prisoners 
(perhaps more Inter), as well as 
some federal prisoners, are houst. 
In Minnesota prisons for $55 a day 
per prisoner. That policy was adopt­
ed to help get Onk Pork open. But 
does that $55 cover the true cost of 
Minnesota’s prison program? (The 
cov.icil suspects It doesn’t.) Might 
th i policy encourage Minnesota to 
create a prison staff bigger than Min­
nesota’s long term needs? (It mliht.) 
Could the policy make II easier to 
promote get-tough sentencing, re­
gardless of cost, need for such sen­
tencing, or diversion of resources, 
from other programs? (The council 
fears It might.)

ample), rather than long-range oper­
ating costs to be funded by future 
legislatures and county boards. Uni­
versity of Minnesota criminologist 
David Ward gave the prlson-study 
committee one estimate: "Over a 30- 
year period capital outlay cost for n 
prison Is only going to represent 8 
percent of the cost. Ninety-two per­
cent Is going to be accounted for 
largely by staff salaries followed by 
food and other expenses.!’ If a wny Is 
not found to reduce Stillwater's oper­
ating budget, then the budget for Oak 
Park, when fully funded a. close lo 
$10 million a yenr, will slmpiy be on 
top of what the stole previously 
spent for prisons.

ell operates crlme-vlctlm centers In 
the Twin Cities that have served 
1,5.000 people. On the average, the 
victims “ are net demanding long, 
long sentences," says Erlcson. What 
they want, he snys,.ls accountability, 
which can mean restitution or. re­
pairs. The feedback from victims Is 
not consistent with demands. for 
iongci; sentences, he snys.

Meanwhile, snys Erlcson, crime 
rotes arc stabilizing or even falling. 
One renson Is that the population of 
young adults, a crlmc-prono group, Is 
headed downward. Pnrnllels exist In 
the closing or schools and In ihc drop 
In highway deaths.

hnlf.flllffHO Thnl brlann nrwinoH In Governments have a tendency to fo-
n ia  nn Inlllnl rnttlo /hnnrlino tnr ay.

There's also a matter of priorities. 
Prison,, compete for public funds 
with community programs related to 
crime: probation, diversion, halfway 
houses, community service, nid for 
crime victims. Many such programs 
have suffered budget cuts, a trend 
thnt worries Erlcson.

The council has been around since 
1957. Supported by the United Way, 
foundations and corporotlons, the 
council hos n budget oil $500,000, 
Including the slate money, and a 
staff of 15.
"We’re a small voice nl a time when 
most everyone Is willing to dish out 
longer sentences," says Eiicson. 
"But It's our job to stimulate thinking 
about alternatives," to say to legisla­
tors and the public, "Go slow, folks. 
Insist you hove good answers.',1 . ,

P n r l ln l lu  w ith s ln fn  funilQ th e  rn t in .

The flush years of the 1970s. mn»1e It 
rclnllvcly ensy for Minnesota to un­
dertake things like a new zoo and 
and a new prison, while continuing 
to support an old zoo and old prisons. 
Today, as Tcrplch tins said, It's time 
lo reexamine. The state Is fortunate 
to hove n long-established, respected 
orgnnlz Inn like the Citizens Council 
on Crln t and Justice to help In that
rr<<Ynmlni> Inn
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TO:

FROM:

You have asked for a brief summary of the issues raised in 
two cases now before the United States Supreme Court dealing 
with the so-called "goc J faith" exception to the exclusion­
ary rule.

The Fourth Amendment to the United States Constitution pro­
tects the privacy of persons by prohibiting unreasonable 
searches and seizures of their persons or property by the 
police. The essential requirement of the Fourth Amendment 
is that, except in certain emergency situations, searches 
may be made only pursuant to a warrant issued by an indepen­
dent magistrate or judgr and supported by a finding that 
there is "probable cause" to believe that the place to be 
searched contains evidence of a crime. The warrant must 
describe with particularity the place to be searched and the 
items co be seized. The police seeking the warrant must 
swear that their knowledge is based on personal observation 
or on information supplied by a credible and reliable 
informant. But under a ruling handed down by the Supreme 
Court last term, a magistrate must consider the "totality of 
circumstances" and make a "practical, common-sense decision" 
on whether to issue a warrant.

Despite all these safeguards, and despite the best efforts 
of police to comply, defective warrants are frequently 
issued. Evidence seized under the authority of such warrants 
is obtained in violation of the Fourth Amendment and, under 
the "exclusionary rule", is routinely suppressed at trial.

|
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the exclusionary rule 
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The result is that otherwise strong cases are often lost 
because crucial evidence cannot be introduced.

The exclusionary rule has applied in federal criminal cases 
since 1914 and in all t tate criminal trials since 1961. The 
primary rationale for the rule is that by suppressing evi­
dence that is illegally seized it is thought that police 
will be deterred from making unreasonable searcher, and will 
have more respect for citizens' privacy. At issue in the 
cases now before the Supreme Court is whether the rule can 
have any deterrent effect on police who act reasonably and 
in good faith, and who do everything that could be expected 
of them, including obtaining a search warrant. The question 
is whether the exclusionary rule should be applied mechan­
ically and absolutely, or whether a "good faith" exception 
should be created.

The arguments for creating the exception are that the cost 
of excluding relevant evidence in criminal trials is too 
high, that too many criminals are going free on "technical­
ities", and that the rule cannot serve any deterrent effect 
when the police are not guilty of any misconduct:. The argu­
ments against creating the exception are that the rule 
really does make the police and the judges and magistrates 
who issue warr£in;:s more careful, that it keeps the police 
from casually invading citizens' reasonable expectations of 
privacy in their hom^s and elsewhere, and that relatively 
few cases are actually dismissed because of application of 
the rule.

Both of the cases that were argued before the Supreme Court 
last week involved police searches based on defective wa r­
rants. In Massachusetts v. Sheppard, a magistrate signed 
and the police' used a form warrant for drug searches to 
obtain evidence from a murder suspect's home. The suspect 
was convicted on the basis of the evidence, but the state's 
highest court overturned the conviction, saying that the 
evidence should have been suppressed because the warrant did 
not properly describe the items to be seized. A new trial 
was ordered.

In the companion case, United States v. L e o n , a federal 
trial judge in California suppressed evidence of drugs 
seized by police who obtained a warrant from a state judge 
on the basis of information from a caller's tip. The judge 
ruled that the warrant was not based on adequate "probable 
cause". The Ninth Circuit Court of Appeals agreed.
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SUBJECT: "Good faith" exception to
the exclusionary rule 
(Work Order No. 13-1801)

TO: Senator Vic Fischer
Chairman, Senate State Affairs Committee

FROM: Edward H. Hein
Legislative Couhsel

You have asked for a brief summary of the issues raised in 
two cases now before the United States Supreme Court dealing 
with the so-called "good faith" exception to the exclusion­
ary rule.

The Fourth Amendment to the United States Constitution pro­
tects the privacy of persons by prohibiting unreasonable 
searches and seizures of their persons or property by the 
police. The essential requirement of the Fourth Amendment 
is that, except in certain emergency situations, searches 
may be made only pursuant to a warrant issued by an indepen­
dent magistrate or judge and supported by a finding that* 
there is "probable cause" to believe that the r 1ace tc be 
searched contains evidence of a crime. The warrant must 
describe with particularity the place to be searched and the 
items to be seized. The police seeking the warrant must 
swear that their knowledge is based on pers nal observation 
or on information supplied by a credible and reliable 
informant, hut under a ruling handed down by the Supreme 
Court last term, a magistrate must consider the "totality of 
circumstances" and make a "practical, common-sense decision" 
on whether to issue a warrant.

Despite all these safeguards, and despite the best efforts 
of police to comply, defective warrants are frequently 
issued. Evidence seized under the authority of such warrants 
is obtained in violation of the Fourth Amendment and, under 
the "exclusionary rule", is routinely suppressed at trial.
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The result is that otherwise strong cases are often lost 
because crucial evidence cannot be introduced.

The exclusionary rule has applied in federal criminal cases 
since 1914 and in all state criminal trials since 1961. The 
primary rationale for the rule is that by suppressing evi­
dence that is illegally seized it is thought that police 
will be deterred from making unreasonable searches and will 
have more respect for citizens' privacy. At issue in the 
cases now before the Supreme Court is whether the rule can 
have any deterrent effect on police who act reasonably and 
in good faith, and who do everything that could be expected 
of them, including obtaining a search warrant. The question 
is whether the exclusionary rule should be applied mechan­
ically and absolutely, or whether a "good faith" exception 
should be created.

The arguments for creating the exception are that the cost 
of excluding relevant evidence in criminal trials is too 
high, that too many criminals are going free on "technical­
ities" , and that the rule cannot serve any deterrent effect 
when the police are not guilty of any misconduct. The a r g u­
ments against creating the exception are that the rule 
really does make the police and the judges and magistrates 
who issue warrants more careful, that it keeps the police 
from casually invading citizens' reasonable expectations of 
privacy in their homes and elsewhere, and that relatively 
few cases are actually dismissed because of application of 
the rule.

Both of the cases that were argued before the Supreme Court 
last week involved police searches based on defective war­
rants. In Massachusetts v. Sheppard, a magistrate signed 
and the police used a form warrant for drug searches to 
obtain evidence from a murder suspect's home. The suspect 
was convicted on the basis of the evidence, but the state's 
highest court overturned the conviction, saying that the 
evidence should have been suppressed because the warrant did 
not properly describe the items to be seized. A new trial 
was ordered.

In the companion case, United States v. L e o n , a federal 
trial judge in California suppressed evidence of drugs 
seized by police who obtained a warrant from a state judge 
on the basis of information from a caller's tip. The judge 
ruled that the warrant was not based on adequate "probable 
cause". The Ninth Circuit Court of Appeals agreed.
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