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F R O M :

P o l i t i c a l  a d v e r t i s i n g  

( C S S B  8)

S e n a t o r  V i c  F i s c h e r
C h a i r m a n ,  S e n a t e  S t a t e  A f f a i r s

C o m m i t t e e
A t t n :  D a v i d  D y e ,  A . A .

R i c h a r d  C. F o l t a  
L e g i s l a t i v e  C o u n s e l

O n  f u r t h e r  r e v i e w  o f  p o l i t i c a l  a d v e r t i s i n g  i s s u e s  a n d  t h e  
s p e c i f i c  p r o b l e m  i l l u s t r a t e d  b y  t h e  P a l m e r  c a s e ,  I f e l t  t h a t  
a c o m p l e t e  c h a n g e  s h o u l d  b e  m a d e  i n  t h e  f o r m a t  o f  t h e  b i l l  

t o  a v o i d  c o n s t i t u t i o n a l  q u e s t i o n s .  T h e  n e w  l a n g u a g e  is 
s p e c i f i c  a n d  w e  h a d  a v o i d e d  t h e  s t i c k y  d e f i n i t i o n  p r o b l e m  o f  
d e f i n i n g  p o l i t i c a l  a d v e r t i s i n g .  If y o u  h a v e  p r o b l e m s  w i t h  
thj s . pj.E?ase c a l l  m e  a t  4 6 5 - 2 4 5 0 .

R C F : l j b

E n c l o s u r e
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Official Business

V ic Fischer, Chairman • 1024 W . 6th Ave., Suite 204 C ,
Anchorage, Alaska 99501 
(907) 278-3654

F eb rua ry  7 ,  1983

Norman G o r s u c h ,  A t t o r n e y  G ene ra l  
Department  o f  Law 
Pouch K
J u n e a u ,  A l a s k a  99811

Dear Mr. G o r s u ch :

I w ou ld  a p p r e c i a t e  i t  i f  y ou  wou ld  r e v i ew  the  a t t a c h e d  d r a f t  o f  CSSB 8 
f o r  p o t e n t i a l  c o n f l i c t  w i t h  th e  f r e e  sp eech  p r o v i s i o n s  o f  the  A l a s k a  and 
U . S .  C o n s t i t u t i o n s .  I wou ld  a l s o  l i k e  t o  know how t h i s  p roposed  l e g i s l a t i  
meshes  w i t h  e x i s t i n g  s t a t u t o r y  p r o h i b i t i o n s  ( e . g .  AS 39 .25 .178 ) .

on

Would CSSB 8 p r o h i b i t  p o l i t i c a l  l a p e l  p i n s  i n  s t a t e  b u i l d i n g s  o r  a f f e c t  
p e a c e f u l  d em on s t r a t i o n s  on th e  grounds o f  s t a t e  b u i l d i n g s  where s i g n s  a re  
d i s p l a y e d  o r  l i t e r a t u r e  i s  d i s t r i b u t e d ?

CSSB 8 i s  s c h e d u l e d  f o r  h e a r i n g  by the S t a t e  A f f a i r s  Committee on T h u r sd a y ,  
F ebrua ry  8 ,  1983. I wou ld  a p p r e c i a t e  i t  v e r y  much i f  I c o u l d  have y ou r  
r e s p o n s e  b e f o r e  t h a t  h e a r i n g .

B e s t  r e g a r d s ,

S e n a t o r  V i c  F i s c h e r

— -
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M E M  0  R  A  N  D U  M  F e b r u a r y  4, 1 9 0 3

S U B J E C T : P r o h i b i t i n g  c e r t a i n  p o l i t i c a l  a c t i v i t i e s  
( C S S B  8)

TO:

F R O M :

S e n a t o r  V i c  F i s c h e r  
C h a i r m a n ,  S e n a t e  S t a t e  A f f a i r s  
C o m m i t t e e

R i c h a r d  C. F o l t a  
L e g i s l a t i v e  C o u n s e

In o r d e r  t o  d i s c u s s  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  a b o v e  
r e f e r e n c e d  b i l l ,  i t  is u s e f u l  t o  q u i c k l y  d i s c u s s  t h e  
p e r t i n e n t  c a s e s  o n  f r e e  s p e e c h .  I n  M e s s e r l i  v. S t a t e ,
6 2 6  P . 2 d  81, t h e  C o u r t  h e l d  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  
p r o t e c t s  f r e e  s p e e c h ,  in a " m o r e  e x p l i c i t  a n d  d i r e c t  m a n n e r "  
t h a n  t h e  F e d e r a l  C o n s t i t u t i o n .  T h e  C o u r t  h a s  a l s o  d e c l a r e d  

t h e  t e s t  f o r  F i r s t  A m e n d m e n t  c a s e s  t o  b e  w h e t h e r  t h e  
a b r i d g m e n t  o f  f r e e  s p e e c h  w a s  j u s t i f i e d  b y  a c o m p e l l i n g  
g o v e r n m e n t  i n t e r e s t .  A  n u m b e r  o f  f e d e r a l  c a s e s  h a v e  h e l d  

t h a t

P o l i t i c a l  a c t i v i t i e s  m a y  b e  r e s t r a i n e d  b y  l e g i s l a t i o n ,  
w h e n  i t  s e r v e s  i n  a n e c e s s a r y  m a n n e r  t o  f o s t e r  a n d  
p r o t e c t  e f f i c i e n t  a n d  e f f e c t i v e  g o v e r n m e n t  . . . 
g o v e r n m e n t  a g e n c i e s  h a v e  r i g h t  t o  p r e s e r v e  t h e i r  
h a r m o n i o u s  o p e r a t i o n  b y  r e s t r i c t i n g  s u c h  p o l i t i c a l  

a c t i v i t i e s  o f  e m p l o y e e s  a s  d i r e c t l y  t h r e a t e n  t h e  
a d m i n i s t r a t i o n  i n  d i s r u p t i o n s  o r  l o s s  o f  i n t e g r i t y .

In U n i t e d  P u b l i c  W o r k e r s  v. M i t c h e l l , 91 L . E d .  754, t h e  
F e d e r a l  C o u r t  u p h e l d  t h e  v a l i d i t y  o f  t h e  H a t c h  A c t ' s  
r e s t r i c t i o n s  o n  t h e  p o l i t i c a l  a c t i v i t i e s  o f  f e d e r a l  

e m p l o y e e s ,  b y  s a y i n g :

" E v i d e n t l y  w h a t  C o n g r e s s  f e a r e d  w a s  t h e  c u m u l a t i v e  
e f f e c t  o n  e m p l o y e e  m o r a l e  o f  p o l i t i c a l  a c t i v i t y  b y  a l l  
e m p l o y e e s  w h o  c o u l d  b e  i n d u c e d  t o  p a r t i c i p a t e  a c t i v e l y .  
It d o e s  n o t  s e e m  t o  u s  t o  b e  a n  u n c o n s t i t u t i o n a l  b a s i s  
f o r  l e g i s l a t i o n .



P a g e  2
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" C o n g r e s s  a n d  t h e  a d m i n i s t r a t i v e  a g e n c i e s  h a v e  
a u t h o r i t y  o v e r  t h e  d i s c i p l i n e  a n d  e f f i c i e n c y  o f  t h e  
p u b l i c  s e r v i c e .  W h e n  a c t i o n s  o f  c i v i l  s e r v a n t s  i n  t h e  
j u d g m e n t  o f  C o n g r e s s  m e n a c e  t h e  i n t e g r i t y  a n d  t h e  
c o m p e t e n c y  o f  t h e  s e r v i c e ,  l e g i s l a t i o n  t o  f o r e s t a l l  
s u c h  d a n g e r  a n d  a d e q u a t e  t o  mai; t a i n  i t s  u s e f u l n e s s  is
r e q u i r e d .  T h e  H a t c h  A c t  is t h e  a n s w e r  o f  C o n g r e s s  t o
t h i s  n e e d .  W e  c a n n o t  s a y  w i t h  s u c h  a b a c k g r o u n d  t h a t  
t h e s e  r e s t r i c t i o n s  a r e  u n c o n s t i t u t i o n a l . "

W i t h  t h i s  b a c k g r o u n d  w e  c a n  d i s c u s s  t h e  S B  8 r e s t r i c t i o n s  o n  
s t a t e  a n d  o t h e r  p e r s o n ' s  p o l i t i c a l  a c t i v i t i e s  in s t a t e  
o f f i c e s .  W h a t  is t h e  c o m p e l l i n g  s t a t e  i n t e r e s t  h e r e ?  I 
h a v e  a s s u m e d  t h a t  i t  is t h e  i n t e r e s t  i n  m a i n t a i n i n g  t h e

l o y a l t y ,  e f f i c i e n c y ,  r e l i a b i l i t y  a n d  n o n p a r t i s a n s h i p  o f
s t a t e  a n d  l o c a l  g o v e r n m e n t  e m p l o y e e s  w h i l e  t h e y  a r e  w o r k i n g  j
i n  s t a t e  o f f i c e s .  I t  is a n  i n t e r e s t  i n  m a i n t a i n i n g  a n  5
a t m o s p h e r e  c o n d u c i v e  t o  c a r r y i n g  o u t  s t a t e  b u s i n e s s  f r e e  o f
u n r e a s o n a b l e  d i s t r a c t i o n s  i n  s t a t e  o f f i c e s  d u r i n g  w o r k i n g  
h o u r s .  T h e r e  s h o u l d  b e  l i t t l e  d o u b t  t h a t  t h i s  is a p r o p e r  
s t a t e  i n t e r e s t .  T h e  b i l l  r e s t r i c t i o n s  r e a s o n a b l y  r e g u l a t e  
t h e  t i m e ,  p l a c e  a n d  m a n n e r  c f  e x p r e s s i o n  o f  f r e e  s p e e c h .
T h e  C o u r t  w o u l d  b a l a n c e  t h e  F i r s t  A m e n d m e n t  r i g h t s  o f  

e m p l o y e e s  a n d  t h e  e q u a l  b a s i c  r i g h t  o f  t h e  p e o p l e  o f  t h e  
s t a t e  t o  a p r o p e r l y  f u n c t i o n i n g  s t a t e  g o v e r n m e n t .  I t  is m y  
o p i n i o n  t h a t  t h e  p r o v i s i o n s  o f  t h e  b i l l  a r e  c o n s t i t u t i o n a l  
u n d e r  t h i s  s c r u t i n y  a n d  w o u l d  b e  s o  d e c l a r e d  b y  t h e  S u p r e m e  
C o u r t .

T w o  c h a n g e s  s h o u l d  b e  m a d e ,  h o w e v e r ,  in t h e  r e s t r i c t i o n s .
U n d e r  ( a ) (1), l i n e  16, t h e  w o r d  " w a l l "  s h o u l d  b e  a d d e d  a f t e r  
t h e  w o r d  " e x t e r i o r " .  T h i s  w o u l d  a l l o w  p u b l i c  a s s e m b l y  a n d  
p o l i t i c a l  a c t i v i t y  o n  t h e  s t e p s  o f  t h e  C a p i t o l  B u i l d i n g ,  
h i s t o r i c a l l y  u s e d  f o r  t h i s  p u r p o s e .  A n y  d i s r u p t i o n  o r  
b l o c k i n g  o f  a c c e s s  t o  t h e  C a p i t o l  B u i l d i n g  w o u l d  b e  r e s o l v e d  
i n  T i t l e  31 p r o c e e d i n g s .  A l s o  t h e  w o r d s  " d u r i n g  s t a t e  

o f f i c e  h o u r s "  s h o u l d  b e  a d d e d  a f t e r  t h e  w o r d  " o f f i c e "  in 
l i n e  24. T h i s  a l l o w s  j a n i t o r s ,  e t  c e t e r a ,  t o  d i s c u s s  
p o l i t i c s  a t  n i g h t  c l e a n i n g  s t a t e  o f f i c e s  w i t h o u t  d a n g e r  o f  
f a l l i n g  u n d e r  t h e s e  p r o h i b i t i o n s .  T o  m a k e  (b) c o n s i s t e n t  
w i t h  (a), .1 h a v e  c h a n g e  " p u b l i c  e m p l o y e e "  t o  " p e r s o n " .

F i n a l l y ,  t h e r e  a r e  t h e  i s s u e s  o f  s t a t u t e s  t h a t  a r e  o v e r b r o a d  
o r  v a g u e .  O v e r b r o a d  m e a n s  t h e  s t a t u t e  i n c l u d e s  b o t h  
c o n s t i t u t i o n a l l y  p r o t e c t e d  c o n d u c t  w h i c h  t h e  s t a t e  c a n  
l e g i t i m a t e l y  r e g u l a t e .  It is v a g u e  w h e n  it f a i l s  t o  g i v e  a 
p e r s o n  o f  o r d i n a r y  i n t e l l i g e n c e  f a i r  n o t i c e  t h a t  h i s



c o n t e m p l a t e d  c o n d u c t  is f o r b i d d e n  b y  s t a t u t e  a n d  w h e r e  it 
e n c o u r a g e s  a r b i t r a r y  a n d  e r r a t i c  a r r e s t s  a n d  c o n v i c t i o n s .  
M a r k s  v. C i t y  o f  A n c h o r a g e , 5 0 0  P . 2d 644. I n  m y  o p i n i o n ,  1 
d o  n o t  t h i n k  t h e  b i l l  w o u l d  f a i l  u n d e r  t h e  t w o  c r i t e r i a  

a b o v e .

P r o v i s i o n  (c) h o w e v e r  d o e s  n o t  e f f e c t  t h e  c o n s t i t u t i o n a l i t y  
o f  t h e  b i l l  o n e  w a y  o r  t h e  o t h e r .  I t  m a y  b e  u s e f u l  t o  
p r o v i  d e  f o r  t h e  s t a t e  c u s t o d i a n  t o  r e m o v e  p r o h i b i t e d  
c i r c u l a r s ,  p o s t e r s ,  s i g n s ,  h a n d b i l l s ,  e t  c e t e r a  f r o m  s t a t e  
o f f i c e s ;  s i n c e  f i n d i n g  t h e  p e r s o n  w h o  p o s t e d  o r  d i s p l a y e d  
t h e  m a t e r i a l  o r i g i n a l l y  is u n l i k e l y .

If I c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  l e t  m e  k n o w .  

R C F r l j b

E n c l o s u r e



STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

B i l l  No: SB 8 D a t e  on B i l l :
T i t l e :  An Act  P r o h i b i t i n g  P o l i t i c a l  A d v e r t i s i n q  on and i n  B u i l d i n a s
S p on s o r :
R e q u e s t o r :

1. E s t im a t e d  f i s c a l  im pa c t s  on :

a .  E x p e n d i t u r e s :
( T h ou s an d s  o f  D o l l a r s ) *• . .
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y  j-

3. A s s um p t i o n s :
* I f  L i  11 were t o  a p p l y  to  e x i s t i n a  l e a s e s  a s  opposed  to  f u tu r e  l e a s e s ,  

a p p r ox im a t e l y  I F T E ,  $37.6 wou ld  be r e q u i r e d  to r e n e q o t i a t e  o v e r  ^00 
l e a s e s

4. D i s c l a im e r :
T h i s  s t a t em en t  has no t  been r e v i e w e d  by the 0MB in the O f f i c e  o f  the  G o v e r n o r .

Prepared  E y :  Botj L in k  -  A c t i n g  D i r e c t o r  ' 6 J L P h o n e : ' lfi5- ?25n
D i v i s i o n :  A d m in i s t r a t i o n ,  Genera l  S e r v i c e s  and Sunn lv __________________  D a t e :  2 /22 /B3

Approved by Commiss i  o n e r  » ____________________________________________D a t e :
D e p a r tm en t : . ^

5. D i s t r i b u t i o n :
O r i g i n a l  to L e g i s l a t i v e  F i n a n c e  
Copy to  0MB 
Copy to  S p on s o r
Copy to  R e q u e s t o r  ■ • 2 / 8 / 8 3



A L A S K A  S T A T E  L E G I S L A T U R E

SENATE STATE AFFAIRS COMMITTEE POUCH V, JUNEAU 99811
SENATOR VIC FISCHER, CHAIRMAN (907) 4654954

March 1 ,  19C3

Norman Gorsuch 
A t to rn ey  Genera l  
Depar tment o f  Law 
Pouch K

Dear  Mr. Gorsuch:

I wou ld  a p p r e c i a t e  i f  you wou ld  r e v i ew  the a t t a c h e d  d r a f t  o f  CSSB 8 f o r  
p o t e n t i a l  c o n f l i c t  w i t h  the f r e e  speech  p r o v i s i o n s  o f  the  A la s k a  and 
U .S .  c o n s t i t u t i o n s .

I p l a n  to move t h i s  b i l l  from committee a s  soon a s  p o s s i b l e  and wou ld 
l i k e  to have  you r  r e spon se  a t  your  e a r l i e s t  c o nven ien ce .

B e s t  r e g a r d s ,

S e n a to r  V ic  F i s c h e r



Introduced: 1/18/83
Referred: State Affairs

c s
1 IN THE SENATE BY V.FISCHER AND P.FISCHER

2 SENATE BILL NO. 8

3 IN THE LEGISLATURE OF THE STATE.OF ALASKA

4 THIRTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act prohibiting political advertising on and in

7 buildings owned and leased by the stace."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

9 * Section 1. AS 35.25 is amended by adding a new section to read:

10 Sec. 35.25.040. POLITICAL ADVERTISING PROHIBITED. (a) Politi-

-V(-*-
11 cal signs and other political advertising may not be displayed on -a**-

12 -in buildings that house state offices.

13 (b) Each state lease of office space shall contain a provision

14 prohibiting political signs and other political advertising on aod-^rbr o Y

15 buildings leased by the state.

-1- SB 8



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

A

W O R K  D R A F T
g n M p H | p ) ) |

W O R K  D R A F T

* * / 41 ‘
V e r s i o n  2 

r*,( F o l t a
2-4-83

O r i g i n a l  .Sponsors; V. F i s c h e r  and 
' P. F i s c h e r

IN T H E  S E N A T E B Y  T H E  STATE A F F A I R S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 8 (State Affairs)

IN THE L E G I S L A T U R E  OF T H E  STAT E OF A L A S K A

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  BILL

For an A c t  entitled: "An A c t  r e l a t i n g  to c a m p a i g n  m i s c o n d u c t  in b u i l d i n g s

o w n e d  and l e a s e d  by the state or local g o v e r n m e n t . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:
3-j.a s -

* S e c t i o n  1. AS 35'.'25' is a m e n d e d  b y  a d d i n g  a n e w  s e c tion to read:

fog
Sec. 35.£5 t 04D. C A M P A I G N  M I S C O N D U C T  IN A  ST ATE O R  L O C A L  G O V E R N­

M E N T  BUILDING. (a) A  p e r s o n  m a y  not post or d i s p l a y  a circular,

poster or sign d e s i g n e d  to aid or defeat any c a n d i d a t e  for n o m i n a t i o n

or e l e c t i o n  to any state or local office, or d e s i g n e d  to aid or defeat

any state or local b a l l o t  p r o p o s i t i o n  or question-

(1) on the e x t e r i o r  w a l l  of or in a b u i l d i n g  o wn ed and

o c c u p i e d  b y  the state or local government;

state or local governme nt, i n c l u d i n g ^ w a l l s • of c o m m o n  areas or on the 

e x t e r i o r  w a l l s  of that b u i l d i n g  or p o r t i o n  o f  a b u i l d i n g  o c c u p i e d  or 

l e a s e d  t y  the state or local government.

(b) A  p e r s o n  m a y  not w h i l e  in any s tate or local o f f i c e  during 

w o r k i n g  hours, a t t e m p t  to p e r s u a d e  a p e r s o n  to v o t e  for or a g a i n s t  a 

c andidate, p r o p o s i t i o n ,  or question, or c i r c u l a t e s  cards, h andbills, 

or m a r k e d  ballots, or p osts p o l i t i c a l  signs or p o s t e r s  r e l a t i n g  to a 

c a n d i d a t e  at ar e l e c t i o n  or any state or local b a l l o t  p r o p o s i t i o n  or 

question.

(c) This s e c t i o n  shall n o t  i m pa-r state or local g o v e r n m e n t  

e m p l o y e e  c o n t r a c t u a l  rights or b e  c o n s t r u e d  in a m a n n e r  that w o u l d
1‘ we -!

a b r i d g e  c o n s t i t u t i o n a l  r ights of state or local g o v e r n m e n t  employees.

(2) ' in a b u i l d i n g  or p o r t i o n  of a b u i l d i n g  l e a s e d  by the

-1- CSSB 8 (SA)
L 20A



~  W O R K  D R A F T  Z w  /-- ~  . D R A F T

/ 41 ! ✓

V e r s i o n  2
Fo l t a
2-4-83

O r i g i n a l  . S p o n s o r s ;  V. F i s c h e r  a n d
P. F i s c h e r

IN T H E  S E N A T E  BY THE STATE A F F A I R S  C O M M ITTEE

CS F O R  S E NATE B I L L  NO. 8 (State Affairs)

IN THE L E G I S L A T U R E  OF T H E  STATE OF A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E SSION

A  BILL

For an A c t  entitled: "An Act r e l a t i n g  to c a m p a i g n  m i s c o n d u c t  in b u i l dings

o w n e d  a n d  l eased b y  the state or local gover n m e n t . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF T H E  STATE O F  ALASKA:
s - j . A r

* S e c t i o n  1. AS 35.~25 is a m e n d e d  by a d d i n g  a n e w  s e ction to read:
fog

Sec. 3 5 . 2 5 T 0 4 U . C A M P A I G N  M I S C O N D U C T  IN A  S TATE  O R  L O C A L  G O V E R N­

M E N T  BUILDING. (a) A  p e r s o n  m a y  not p o s t  or d i s p l a y  a circular, 

p o s t e r  or sign d e s i g n e d  to aid or defeat any c a n d i d a t e  for n o m i n a t i o n  

or e l e c t i o n  to any state or local office, or d e s i g n e d  to aid or defeat 

any state or local b a l l o t  p r o p o s i t i o n  or question-

(1) on the e x t e r i o r  w a l l  of or in a b u i l d i n g  o w n e d  and

o c c u p i e d  b y  the state or local government; 
v'
(2) in a b u i l d i n g  or p o r t i o n  of a b u i l d i n g  l e a s e d  b y  the

state or local gov ernment, i n c l u d i n g  w a l l s ' o f  c o m m o n  areas or o n  the

e x t e r i o r  w a l l s  of that b u i l d i n g  or p o r t i o n  of a b u i l d i n g  o c c u p i e d  or 

l eased b y  the state or local governme nt. _________

(b) A  p e r s o n  m a y  n o t j w h i l e  in any state or local o f f i c e  during 

w o r k i n g  hours, a t te mpt to p e r s u a d e  a p e r s o n  to v o t e  for or a g a inst a 

c a n d i d a t e ,^ r n p ^ ^ r t f o r r ; — or— ques-t-iea-, or c i r c u l a t e s  cards, ha ndbills, 

or m a r k e d  ballots, or p o s t s  p o l i t i c a l  signs or p o s t e r s  r e l a t i n g  to 

c a n d i d a t e  at an election* or— a n y  s t a t e o r - 1-ec a l - b a -llot -p-rop ^ a ife-i-on- or^

\     ___________________________________________

(c) This s e c t i o n  shall n o t  i mpair state o r  local g o v e r n m e n t

e m p l o y e e  c o n t r a c t u a l  rights or b e  c o n s t r u e d  in a m a n n e r  that w o u l d

tf 5* >:
a b r i d g e  c o n s t i t u t i o n a l  r ights  of s tate or local g o v e r n m e n t  employees.

„A-L 20A
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LEGISLATIVE AFFAIRS AGENCY

M  E  M  0  R  A  K  D U M  J a n u a r y  28, 1 9 8 3

S U B J E C T :

TO:

F R O M :

O n  f u r t h e r  r e v i e w  o f  p o l i t i c a l  a d v e r t i s i n g  i s s u e s  a n d  t h e  
s p e c i f i c  p r o b l e m  i l l u s t r a t e d  b y  t h e  P a l m e r  c a s e ,  I f e l t  t h a t  
a c o m p l e t e  c h a n g e  s h o u l d  b e  m a d e  i n  t h e  f o r m a t  o f  t h e  b i l l  
t o  a v o i d  c o n s t i t u t i o n a l  q u e s t i o n s .  T h e  n e w  l a n g u a g e  is 
s p e c i f i c  a n d  w e  h a d  a v o i d e d  t h e  s t i c k y  d e f i n i t i o n  p r o b l e m  o f  
d e f i n i n g  p o l i t i c a l  a d v e r t i s i n g .  If y o u  h a v e  p r o b l e m s  w i t h  
t h i s  p l e a s e  c a l l  m e  a t  4 6 5 - 2 4 5 0 .

R C F : 1 jb

P o l i t i c a l  a d v e r t i s i n g  
(CS S B  8)

S e n a t o r  V i c  F i s c h e r
C h a i r m a n ,  S e n a t e  S t a t e  A f f a i r s
C o m m i t t e e
A t t n :  D a v i d  D y e ,  A . A .

R i c h a r d  C. F o l t a  
L e g i s l a t i v e  C o u n s e l

POUCH Y - STATE CAPITOl 

JUNEAU. ALASKA 99811 

9 0 7 -4 6 S -3 8 0 0

E n c l o s u r e



OTTTtE ®EF I k l ^ M  
THHUE H I T O G J ™

POUCH Y • STATE CA7ITCH. 

JUNEAU. ALASKA 9 9 8 ’ I 

9 0 7  465 3 80 0

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  J a n u a r y  28, 1 9 8 3

S U B J E C T : P o l i t i c a l  a d v e r t i s i n g  

(CSSB 8)

TO:

F R O M :

S e n a t o r  V i c  F i s c h e r
C h a i r m a n ,  S e n a t e  S t a t e  A f f a i r s
C o m m i t t e e

R i c h a r d  C. F o l t a  
L e g i s l a t i v e  C o u n s e

T h e  e n c l o s e d  b i l l ,  i n  m y  o p i n i o n ,  g o e s  a s  f a r  as 
c o n s t i t u t i o n a l l y  p e r m i s s i b l e  in p r o h i b i t i n g  p o l i t i c a l  
a d v e r t i s i n g  in o r  o u t s i d e  o f  s t a t e  o f f i c e s .

T h e  e x i s t i n g  c a s e s  c o n s i d e r  a p r o h i b i t i o n  o v e r b r o a d  t h a t  
c o v e r s  a l l  t h e  e x t e r i o r  o f  a. p r i v a t e  b u i l d i n g ,  w h e n  t h e  
s t a t e  l e a s e s  o n l y  a p o r t i o n  o f  t h e  s t r u c t u r e .

T h e  p r o b l e m  o f  b u i l d i n g  e x t e r i o r  a d v e r t i s i n g  c o u l d  b e  b e s t  
h a n d l e d  in e a c h  i n d i v i d u a l  l e a s e ,  d e p e n d i n g  o n  t h e  
c i r c u m s t a n c e s .  I d o  n o t  t h i n k  w e  c a n  j u s t i f y  a n  o v e r r i d i n g  
s t a t e  p u r p o s e  o n  p r o h i b i t i n g  a d v e r t i s i n g  o n  a l l  l e a s e d  

b u i l d i n g  e x t e r i o r s .

I c h a n g e d  t h e  w o r d s  " e l e c t i o n  b a l l o t  p r o p o s i t i o n  o r  
q u e s t i o n "  t o  j u s t  " a n y  e l e c t i o n "  s i n c e  t h e  f o r m e r  i s  n o t  a l l  

i n c l u s i v e .

R C F : l j b  

E n c l o s u r e



S e n a t e  C o m m i t t e e  o n  S t a t e  A f f a i r s

V ic Fischer, Chairman • 1074 W. 6th Ave., Suite 204 C ,

Officia l Business
A n ch o ra g e , A la s k a  99501 
(907) 278-3654

November J 1982

Billy B e r r i e r - 
Legislative Legal Service 

Pouch
Juneau, Alaska 99811

Dear Billy,

During the general election campaign, I received numerous complaints 

about political signs being posted o n  buildings housing state offices - 

specifically the Palmer police station.

The Ombudsman's office looked into the complaint and found that the 

building in question was privately owned and the posting o f  such signs 
could not b e  prevented by the state.

I would like a bill prepared for pre-filing that would prohibit this 

kind of thing from happening again. Basically, I wa n t  the state to 
require that leasing contracts for state office space include a 
prohibition against posting political signs on the property.

Hew best to acheive this, I leave to you. Should you feel a statute is 

not the best way to address this issue, I'd appreciate an alternative 
suggestion. M y  goal is to prevent a  situation where an Alaskan, forced 

to d o  business w i t h  the state, such as to obtain a drivers license or 

make a complaint to the troopers, is not required to walk under, around 
or through a political advertisement..

Than] regards

Senator Vic Fischer

VF/gb



B i l l  N u m b e r  __________  T i t l e __________________

F i s c a l  N o t e  -  D a t e  R e q u e s t e d  _________ O f

P o s i t i o n  P a p e r  - D a t e  R e q u e s t e d  ________

C o n t a c t  P e o p l e

P e o p l e  W h o  E x p r e s s e d  I n t e r e s t

e-r-rr •

W h o m  

O f .W h o m

F o l l o w - u p



POSIT ION  PAPER 
S ena te  B i l l  8 
March 1, 1983

I t  i s  impor tant  t o  the Ex e cu t i v e  B r a n c h ' s  image as  a n o n - p o l i t i c a l  body 
t h a t  i t  no t  be p e r c e i v e d  t o  be a proponent  o f  a p a r t i c u l a r  p o l i t i c a l  
v i e w p o i n t .  To t h i s  end ,  S t a t e  employees  a re  p r o h i b i t e d  from i n d i c a t i n g  t h e i r  
p o l i t i c a l  v i ew s  on t h e i r  person  dur ing  work ing  hours  o r  any t ime  a t  t h e i r  work 
s p a c e .  I t  would a l s o  seem a p p r o p r i a t e  t h a t  t h e r e  be no e x p r e s s i o n  o f - 
p o l i t i c a l  v i ew p o i n t  on f a c i l i t i e s  o c c up i e d  by th e  S t a t e .  T h a t  i s  the apparen t  
purpose  o f  S ena te  B i l l  8.

I have  worked w i th  S t a t e  l e a s e s  f o r  o v e r  s i x  y ea r s  and do no t  r e c a l l  any 
c om p l a i n t s  i n  t h i s  a r e a .  However , i f  a b i l l  i s  pa ssed  t o  p r e ven t  p o l i t i c a l  
a d v e r t i s i n g  on S t a t e - o c c u p i e d  f a c i l i t i e s  I wou ld  p r e f e r  i t  a p p l y  to  f u t u r e  
l e a s e s .  Tha t  would a v o id  the n e c e s s i t y  o f  r e n e g o t i a t i n g  o v e r  400 e x i s t i n g  
l e a s e s .

I f  the  b i l l  i s  pa ssed  w i t h  no r e t r o a c t i v i t y  i t  w i l l  not  s i g n i f i c a n t l y  
impact  the  o p e r a t i o n s  o f  the Department  o f  A d m in i s t r a t i o n .

L i s a  Rudd, Commiss ioner

K L / j e
5 /0301 -03 /GSS1



POS IT ION  PAPER 
S ena te  B i l l  8 
March 1, 1983 *

I t  i s  impor tant  t o  the E x e cu t i v e  B r a n c h ' s  image a s  a n o n - p o l i t i c a l  body 
t h a t  i t  n o t  be p e r c e i v e d  t o  be a proponent  o f  a p a r t i c u l a r  p o l i t i c a l  
v i e w p o i n t .  To t h i s  end ,  S t a t e  employees  are  p r o h i b i t e d  from i n d i c a t i n g  t h e i r  
p o l i t i c a l  v i ew s  on t h e i r  person dur ing  work ing  hours o r  any t ime a t  t h e i r  work 
s p a c e .  I t  would a l s o  seem a p p r o p r i a t e  t h a t  th e r e  be no e x p r e s s i o n  o f *  
p o l i t i c a l  v i e w p o i n t  on f a c i l i t i e s  o c c up i e d  by th e  S t a t e .  T h a t  i s  t he  apparen t  
purpose  o f  S ena te  B i l l  8.

I have worked w i th  S t a t e  l e a s e s  f o r  o v e r  s i x  y e a r s  and do no t  r e c a l l  any 
c om p l a in t s  i n  t h i s  a r e a .  However,  i f  a b i l l  i s  pa s sed  to  p r e ven t  p o l i t i c a l  
a d v e r t i s i n g  on S t a t e - o c c u p i e d  f a c i l i t i e s  I wou ld  p r e f e r  i t  a p p l y  t o  f , . ' -ure 
l e a s e s .  T h a t  wou ld  a v o i d  the n e c e s s i t y  o f  r e n e g o t i a t i n g  o v e r  400 e x i s t i n g  
l e a s e s .

/

I f  th e  b i l l  i s  pa s sed  w i th  no r e t r o a c t i v i t y  i t  w i l l  no t  s i g n i f i c a n t l y  
impact  the  o p e r a t i o n s  o f  the Department o f  A d m in i s t r a t i o n .

R L / j e
5 /0301 -03 /GSS1



D E P A R T M E N T  O F  L A W
POUCH K-STATE CAPITOL 
JUNEAU. ALASKA 99811 

O FFICE OF THE ATTORNEY  GENERAL PHONE: (8.71465-3600

M a r c h  16, 1983

h o n o r a b l e  Vic Fischer 
A l a s k a  State Senate 
P o u c h  V
Juneau, A l a s k a  99811

Re: SB 8 —  P o l i t i c a l  A d v e r t i s i n g
P r o h i b i t i o n

Dear Senator Fischer:

W e  have b r i e f l y  r e v i e w e d  Senate Bill No. 8, a bill  r e­
lating to p o l i t i c a l  a d v e r t i s i n g  on b u i l d i n g s  o w n e d  or l eased b y  
the state. W h i l e  our p r e l i m i n a r y  resear ch has n o t  d i s c l o s e d  a 
case w h i c h  d i r ec tly addresses the issue, w e  b e l i e v e  that a state 
m a y  p r o h i b i t  the p o sti ng of ad vert i s i n g  on the e x t erior of state-* 
o wned b u i l d i n g s  used for govern m e n t a l  purposes. 1^ 'eed, it is 
eminently w i t h i n  the scope of the "pu blic p u r pose " doctrine, 
Al a s k a  Const., art. IX, sec. 6, to p r o h i b i t  the use of the e x t e r­
ior of p u b l i c  b u i l d i n g s  for a d v e r t i s i n g  purposes. In this r e­
gard,, w h a t  limited r e s t r i c t i o n  on the p o l i t i c a l  activities of 
state em ployees w h i c h  may be i m p l i c a t e d  b y  such a p r o h i b i t i o n  
w o u l d  almost cert ainly be v i e w e d  as r e a s o n a b l e  and appropriate. 
See g e n e rally Annot., 28 A . L . R . 3 d  717 (1969) (Public Employees -- 
Political A c t i v i t y ) .

SB 8, however, interjects two a d d i t i o n a l  c o n s i d e r a­
tions, and in doing so, poses s ubstantia l c o n s t i t u t i o n a l  q u e s­
tions. First, SB 8 restricts n o t  all advertising, but only 
"political a d v e rtis ing." Whi le the state m a y  impose reason a b l e  
re s t r i c t i o n  on the "time, place, and * "nner" of speech a c t i v i­
ties, r e g u l a t i o n  m a y  n o t  be b a s e d  on c ent alone. A l a s k a  Gay 
C o a l ition v. S u l l i v a n , 578 P. 2d 951, . (Alaska 1978). In a
re lated vein, it w o u l d  pose an arguable of R a t i o n  of due process 
to enforce a vague p r o h i b i t i o n  on spee< itivities, See Marks 
v. City of A n c h o r a g e , 500 P<2d 644, 651 (Alaska 1972).

Second, SB 8 extends the p r o h i b i t i o n  to instances where  
the state leases office space. The difficulty, here, is that any 
p r o h i b i t i o n  affects the rights of the lessor, and, in Instances 
w h e r e  the state tenancy is not exclusive, other p r i v a t e  tenants 
as well. "B eca u s e  of the 'chilling effect' that o v e r b r o a d  laws 
have on the exercise of constituti onal r i g h t s , . . . b r o a d  p r o p h y­
lactic rules are suspect and 'precision of r e g u l a t i o n  m u s t  be the 
touchstone. , „ .'" Marks v. City of A n c h o r a g e . 500 ?. 2d it
647, q u oting N . A . A.C.P. v. Button", 3TI U.S. 4l?, 433 (1963). 
Consequently; w h e r e  the state is not an exclusive, or at least 
substantial, tenant, it is que sti o n a b l e  w h e t h e r  a court w o u l d  en-



H o n o r a b l e  V ic  F i s c h e r
A l a s k a  S t a t e  S e n a t e

M a rc h  1 6 ,  1983
P a g e  2

force a l e a s ehold p r o v i s i o n  w h i c h  p r o h i b i t s  ad vert i s i n g  on the 
e x t e rior of the building.

If w e  can b e  of further a s s i s t a n c e  on this matter, 
p leas e feel free to contact us.

S i n c e r e l y ,

N O R M A N  C. G O R SU CH 
A T T O B N E Y  G E NERAL

B y : y  h w f o 1 tft Jhli
J o n a t h a n  B. Rubini 

A s s i s t a n t  A t t o r n e y  General



D E P A R T M E N T  O F  L A W  /
/  POUCH K -S T A T E  CAPITOL

/  JUNEAU. ALASKA 93811
O F F I C E  O F  TH E  A T T O R N E Y  G E N E R A L  /  PHONE: {9071465-3600

•. M a r c h  16, 1983

H o n o r a b l e  Vic F i s c h e r  
A l a s k a  S tate Senate 
P o u c h  V
Juneau, A l a s k a  99811

Re: SB 8 —  P o l i t i c a l  A d v e r t i s i n g
P r o h i b i t i o n

D e a r  S e n a t o r  Fischer:

W e  h a v e  b r i e f l y  r e v i e w e d  S enate Bill No, 8, a b i l l  r e­
lating to p o l i t i c a l  a d v e r t i s i n g  on b u i l d i n g s  o w n e d  or l eased by 
the state. W h i l e  o u r  p r e l i m i n a r y  r e s e a r c h  has n o t  d i s c l o s e d  a 
case w h i c h  d i r e c t l y  a d d r e s s e s  the. issue, w e  b e l i e v e  that a state 
m a y  p r o h i b i t  the p o s t i n g  of a d v e r t i s i n g  on the e x t e r i o r  of state- 
o w n e d  b u i l d i n g s  u s e d  for g o v e r n m e n t a l  purposes. Indeed, it is 
e m i n e n t l y  w i t h i n  the scope of the " p ublic p u r p o s e "  doctrine, 
A l a s k a  Const., art. IX, sec. G, to p r o h i b i t  the u s e  of the e x t e r­
ior of p u b l i c  b u i l d i n g s  for a d v e r t i s i n g  purp oses. In this r e­
gard, w h a t  l i mited r e s t r i c t i o n  on the p o l i t i c a l  a ctivi t i e s  of 
state e m p l o y e e s  w h i c h  m a y  b e  i m p l i c a t e d  b y  such a p r o h i b i t i o n  
w o u l d  almos t c e r t a i n l y  be v i e w e d  as r e a s o n a b l e  and appropriate. 
S e e g e n e r a l l y  Annot., 28 A . L . R , 3 d  717 (1969) (Public E m p l oyees -- 
P o l i t i c a l  A c t i v i t y ) .

9

SB 8, however, in terjects two additional, c o n s i d e r a­
tions, and in doi ng so, poses s u b s t a n t i a l  c o n s t i t u t i o n a l  q u e s­
tions. 1’irsc, SB 8 r e s t r i c t s  n o t  all advertisin g, but only 
" p o l i t i c a l  a d v e r t i s i n g . "  W h i l e  the state m a y  impo se r e a s o n a b l e  
r e s t r i c t i o n  on the "time, place, and m a n n e r  of s p e e c h  a c t i v i­
ties, r e g u l a t i o n  m a y  n o t  b e  b a s e d  on con tent alone. A l a s k a  Gay 
C o a l itio n v. S u l l i v a n , 578 P.,2d 951, 955 (Alaska 1 9 W .  ' In a 
r e l a t e d  veirT, it w o u l d  p o s e  an a r g u a b l e  v i o l a t i o n  of due process 
to enforce a v a g u e  p r o h i b i t i o n  on speech activities. See Marks
v. City of A n c h o r a g e . 500 P . 2d 644, 651 (Alaska 1972).

Second, SB 8 e x t ends the p r o h i b i t i o n  to in stances wher e 
the state leases o f fice space. The difficulty, here, is that any 
p r o h i b i t i o n  affects the rights of the lessor, and, in instances
w h e r e  the state t e n a n c y  is n o t  exclusive, o ther p r i v a t e  tenants 
as well. " B e c ause of the 'chilling effect' that o v e r b r o a d  laws 
have on the e x e r c i s e  of c o n s t i t u t i o n a l  rights, . . . b r o a d  p r o p h y­
lactic rules are s u spect and 'precision of r e g u l a t i o n  m u s t  oe the 
touchstone. . . .'" M a r k s  v. City of A n c h o r a g e , 500 P. 2d at
647, q u o t i n g  N.A.A.C.P. v. B u t t o n , 371 U.S. TT3>. 433 (1963).
C o n s e q u e n t l y , w h e r e  the state is not an exclusive, or at least
substantial, tenant, it is q u e s t i o n a b l e  w h e t h e r  a c ou rt w o u l d  en-
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force a l e a s e h o l d  p r o v i s i o n  w h i c h  p r o h i b i t s  a d v e r t i s i n g  on the 
e x t e r i o r  of the building.

If w e  can b e  of f u r t h e r  a s s i s t a n c e  on this matter, 
p l e a s e  feel free to c o n t a c t  us.

Sincerely,
• • .

N O R M A N  C, G O R S U C H  
A T T O R N E Y  G E N E R A L

By: /
J o n a t h a n  B. R u b i n i  

A s s i s t a n t  A t t o r n e y  General

J B R : m d
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