


Offici.il Business

(907) -165-4954

MEMORANDUM

TO: Senate State Affairs Corrmittee

FROM: Senate State Affairs Committee Staff

RE: SB 421 public contracts

DATE: March 6, 1984

SB 421 addresses claims against the state for reasonable costs of the
preparation of a professional cir purchase contract bid when the bid was
unreasonably rejected, bad faith was involved on the part of the agency,
or the agency arbitrarily cancelled the solicitation.

There 1is a proposed committee substitute that changes the word
"personal™ on page 1, line 11 to the word "professional™ in accordance

with the fiscal note comments.

The bill repeals AS 44_.77.010 cind locates the substance of that statute
in two seperate statutes.

Section 1: states that a claim for reimbursement for professional
services contract must be submitted within 30 days of the awarding of
the contract or notice of cancellation of the bid solicitation. This
section also outlines when a claimant is entitled for reimbursement.

Section 2: parallels section 11, but applies to a purchasing contract
bid.

Fiscal information

This bill has no fiscal impact.,

Back-up information

fiscal note from the Department of Administration
transmittal letter from the Governor
statutes "



Introduced: 2/£.,784

Referred: State Affairs and
Finance
BY THE RULES COMMITTEE BY
1 IN THE SENATE REQUEST OF THE GOVERNOR
2 SENATE BILL NO. 421
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 THIRTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act entitled: "An Act relating to public contracts; and providing
7 for an effective date."

8 BE IT ENACTED BY THELEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 36.98 1is amended by adding anew section to read:

10 Sec. 36.98.075. CLAIMS FOR BID PREPARATION COSTS. (@ A claim /
11 for reimbursement of reasonable costs incurred in preparing a per-*ona-I
12 services contract bid must be presented, within 30 days after award of
/4 the contract or notice of cancellation of the bid solicitation, to the
Im appropriate administrative or executive officer of the state agency
15 that solicited the bid.

16 (b) A claimant under (a) of this section is entitled to reim-
17 bursement if

18 (1) the claimant®} bid should have beenselected for award
19 of the contract under AS 36.98.040 and the agency unreasonably reject-
20 ed the bid;

21 (2) the rejection of the claimant"s bid resulted from an
22 action taken by the agency in bad faith; or

23 (3) the agency arbitrarily and unreasonably cancelled the
24 bid solicitation.

25 (c) After a claim is filed under this section, the provisions of
26 AS 44 .77 apply to it.

27 * Sec. 2. AS 37.05 is amended uy adding a new section to rend:

28 Sec. 37.05.245. CLAIMS FUR BID PREPARATION COSTS. (@ A claim

29 for reimbursement of reasonable costs incurred in preparing a purchase
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contract bid must be presented, within30 days after award of the
contractor notice of cancellation of the bid solicitation, to the
appropriate administrative orexecutive officer of thestate agency
that solicited the bid.
(b) A claimant under (a) of thissection is entitled tx reim-
bursement if
(€D the claimant®s bid should have been selected for award
of the contract under AS37.05.240 and the agency unrea nnably re-
jected the bid;
2) the rejection of the claimant®s bid resulted from an
action taken by the agency in bad faith; or
€) the agency arbitrarily and unreasonably cancelled the
bid solicitation.
(c) After a claim is filec under this section, the provisions of
AS 44.77 apply to it.
* Sec. 3. AS 44.77.010(c) 1is repealed.
* Sec. 4. This Act take"™ effect immediately in accordance with AS 01.-
10.070(c;.

SB 421 -2-
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GOVERNOR

State of Al aska
OFFICE OF THE GOVERNOR

Juneau

February 8, 1984

The Honorable Jalmar Kerttula
Alaska State Senate

Pouch V

Juneau, AK 998]i

Dear Senator Kerttula:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, | am transmitting a bill relating to public
contracting. This bill clarifies that recovery of costs
of bid preparation is the relief available to an unsuc-
cessful bidder under AS 44.77.010(c)

The bill repeals AS 44.77.010(c) and relocates its sub-
stance in AS 36.98 and AS 37.05. This relocation places
the provision with the statutes pertaining to state pro-
fessional services contracts and purchase contracts. Lo-
cation of the provision in those chapters provides bidders
with better notice of the availability and scope of the
claim .

The bill clarifies that the relief availtible is recovery
of costs of bid preparation. This conforms to the holding
of the Alaska Supreme Court in King v. Alaska State Hous-
ing Authority, 633 P.2d 256 (Alaska 1981)

The Db ill sets out three situations wunder which costs of
bid opreparation may be recovered. First, if the claim-
ant's bid should have been selected for award of the con-
tract and the agency unreasonahly rejected the bid, costs
may be recovered. Second, costs may be recovered the
rejection of the bid resulted from an action taken by the
state in Dbad faith. Under this provision, it may not
matter whether the claimant's bid should have been select-
ed for the contract award if, for example, the claimant
shows that the agency knew when it solicited bids that it

intended to award the cor -.ract to a specific company.
Third, costs may be recovered if the agency arbitrarily

and unreasonably cancels a bid solicitation.



The bill requires the agency to act on a claim for costs

of bid preparation in accordance with the claim procedure
of AS 44.77.

Sincerely,

Bill Sheffield [/
Governor



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: 198
Page 1 of 2

REQUEST FISCAL DETAIL

Bill/ResoTu”+eir-Ntr. A 2—/ Agency Affected: All Agencies

Title: An Act relatiFg to public contracts Program Category Affected: All

and providing for an effective date.

Sponsor: BRU, Program of Subprogram(s) Affected:
Requestor: Department of Administration All

Date of Request:January 17, 1984

EXPENDITURES/REVENUES:  (Thousands of Dollars)

FY 84 FY 85 FY 86 Fy 87 Fy 88 FY 89
OPERATING 0 0 - 0 0 0
100 PERSONAL SERVICES 0 0 0 0 0 0
200 TRAVEL 0 0 0 0 0 0
300 CONTRACTUAL 0 0 0 0 0 0
400 SUPPLIES 0 0 0 0 0 0
500 EQUIPMENT 0 0 0 0 0 0
600 LAND & STRUCTURES 0 0 0 0 0 0
700 GRANTS, CLAIMS, ETC 0 0 0 0 0 0
800 MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL
REVENUE 0 0 0 0 0 0
FUNDING:  (Thousands of Dol lars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
ANALYSIS: Attach a separate p
Prepared By: Kenneth R. Ryals >ffiM/£< Phone: 465-2277
Division: Administrative Service Date: January 23, 1984
Approved by Commissioner: Lisa Rudd <'rf Date:
Agency: DEPARTMENT OF ADMINISTRATION / *
Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
12/1/83

16/1D1/0123-04-1



Comment;, concerning bill on Public Contracts

This bill clarifies AS 44.77.010(c) and places the appeal procedure in the
appropriate statutes. It does not grant or restrict the rights of any party
beyond those that currently exist.

Section 1, page 1, line 11-12 incorrectly refers to "personal"™ services contracts.
This should be "professional" services contracts.



Pouch V

Juneau, Alaska 99811
16 February 1984
Dear Ginger:

Thanks for including me on the mailing list for Senator Fischer®s

new newsletter. It is one of the most concise and informative
reports 1"ve seen come out of a legislative session.
Congratulations. please add Don Slone, 3900 Arctic Blvd Suite

3C1, Anchorage 99503 to your mailing list. Also please note the
new address for Heat Loss Analysis, Inc. above.

My main reason for writing is to express concern over the
intrusion of non-profit agencies into the bidding process for
state contracts when the services or products requested can be
provided by the private sector. It is very difficult for a tax
paying business to compete against an entity which is not only
shielded from the burden of helping support public aervices, but
may also have been in receipt of public funds for eibher
operating or capital needs. This problem has been recognized to
a small extent by the Federal government, however | am unaware of
any action at the State level that has occurcd.

For example, in 1901(?) the Anchorage Community Development
Corporation vreceived a sizeable grant from the State for the
purchase of a computer system to develop a residential energy
audit progranm. This was not a competitive grant but was awarded
directly to ACDC. My firm, Heat Loss Analysis, 1Inc., had already
developed a computerized -energy audit. The equipment was
capitalized by the owners and over a year of development time was
invested. This occured prior to the beginning of the State"s
energy audit program. As a result ACDC now has a State provided
computer which 1t uses to infringe upon the livelihoods of small
businesses. I realize that this specific example is water under
the bridge, out the basic problem does exist.



I would like to make the following recommendations:

1. The Department of Administration should ©produce basic
instructions for RFP"s. It should require that prior to the
issuance of an RFP a determination should be made as to whether
or not the requested service or product can be provided by the
private sector.

2. RFP"s which request products or services available from the
private sector will not result in contract awards to public or
private non-profit entities.

3. For this purpose a non-pn/fit agency could be defined as any
agency that ha* this status inder State or Federal statutes or
an> entity that has receiveo a noncompetitive grant from the
State .

I do not intend this to be an attack against non-profit
corporations and certainly not against the Anchorage Community
Development Corporation. I believe that non-irofits ptnvide
essential and valuable services to the people of Alaska in ar<?as
that are not served by commercial or governmental efforts.
However, | also believe that roles and limits of non-profits need
to be more clearly defined. I would be very interested to  hear
both yours and Senator Fischer®s opinions.

Thanks again for the fine newsletter.
Energetically yours,

Geof/t "Feiler
President
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MEMORANDUM State of Alaska

to: Art Peterson DATE: December 20, 1983
Legislation Attorney
FILE NO: 377-011-84

TELEPHONE NO:

from : Virginia B. Ragle L4%& & - SUBJECT: Repeal of AS 44,-
Assistant Attorney General 77.010(c) (wrongful
Governmental Affairs-Juneau rejection of bid

proposals) and re —
location of the
provision

Attached are four options for a bill, requested by the
Department of Administration, to delete subsection (c) of AS
44.77.n10 and to relocate the provision in AS 36.98.070 and AS
37 ” VO. AS 44.77.010vc), which was eracted in 1982, includes
cl for wrongful rejections of bid proposals or arbitrary and
uilv jnable cancellations of bid solicitations under the provi—
sion.., provided by AS 44.77 for claims against the state. The
memorandum from Robert L. Stewart indicates that the Department
of Administration 1is requesting this bill because subsection (¢)
provides a disappointed bidder with an unrealistically long per—
iod of time -- six months -- within which to appeal from a state
contract award. */ 1 believe that subsection (c¢) was not iIn—
tended to expand the appeal time for rejected bids and that the
concerns expressed by the agency in the bill request result from
the fact that subsection (c) does not specify what relief it
provides to disappointed bidders. However, the limited legisla—
tive history of subsection (c) and the caselaw concerning relief
available when the state wrongfully rejects a bid establish that
a bidder who successfully pursues a claim under AS 44.77.010(c)
iIs entitled only to recovery of bid preparation expenses.

AS 44.77.010(c) was enacted as sec. 10 of SCS CSHB
156(Fin) am S 1in 1982. In the bill review provided by this of—
fice to Governor Hammond (attachment A), the history of the bill
was discussed and sec. 10 was explained as follows:

. in response to concerns raised by Senator
Dankworth at the finance committee hearing on the
bill regarding the financial 1iImpact on bidders
when a bid solicitation 1is cancelled and not
awarded, the bill was further amended on the floor
of the Senate to permit bidders to pursue, under

*/ Although AS 44.77.010 only requires that claims be "“promptly
presented to the agency, 1implementing regulations define "prompt—
ly" as meaning "within six months after the money was expended,
the labor, materials, or supplies were furnished, or the ser—
vices were given to or for the state ...." 2 AAC 25.010(b).

02001AiFev '0/79)



Arthur Peterson December 20, 1983
Legislation Attorney Page #2
377-011-84

the administrative claims procedures set out in AS
44.77, a claim for wrongful rejection of a bid
proposal or for an arbitrary and unreasonable can—
cellation of a bid solicitation. No attempt was
made, however, to define what relief or remedy a

disgruntled bidder might be entitledto as a re—
sult of such a claim.

Although AS 44.77.010(c) does not specify the relief available,
a memorandum from the HB 156 file (attachment B) shows that sec.
10 was drafted in this office on May 17, 1982, 1in response to a
suggestion by Senator Dankworth

that language be 1inserted in HB 156 which would
give disgruntled bidders their costs of bid prepa—
ration if the state cancelled i1ts bid solicitation.

The caselaw concerning the relief available to unsuc—
cessful bidders substantiates the interpretation that AS 44.77.-
010(c) only provides a procedure for claims forcosts of bid
preparation. The caselaw establishes that abidsubmitted in
response to an agency"s bid solicitation constitutes an offer to
the agency. The bidder derives no contractual rights from the
bid solicitation or from submission of a bid other than the
right Jrising from the agency®s implied promise to consider each
bid honestly and fairly. IfT a breach of that promise 1is proved
by a showing that there was no reasonable bauis for the agency®"s
rejection of a bid, recovery of bid preparation expenses is the
appropriate remedy. King v. Alaska State Housing Authority, 633
P.2d 256 (Alaska 1981). Since the unsuccessful bidder does not
have a contract, there is no basis for recovery of lost profits.
Id. at 261, citing Heyer Products Co., 1Inc. v. United States,
TO F. Supp. 409, 412 (Ct. CI. 1956).

For the foregoing reasons, it is clear that AS 44.77.-
0JQ(c) does not extend 1ihe appeal time for rejected bids but
codifies the judicially approved right to recover costs of bid
preparation i1f a bid is unreasonably rejected and extends that
vight of recovery to bidders who 1incur costs preparing bids 1in
response to bid solicitations which are arbitrarily and unrea—
sonably cancelled.

The agency has also expressed the concern that, even
iIf AS 44.77.010(c) 1s not interpreted as extending the appeal
time, disappointed bidders may attempt to use the claim proce—
dure to recover profits which would have been earned if the con—
tract had been properly awarded. AS 44.77 is implemented by
regulations “ouna at 2 AAC 25. The scope of a claim against the
state 1s sec. out in 2 AAC 25.010, which provides:



Arthur Peterson December 20, 1983
Legislation Attorney Page #3
377-011-84

(c) The scope of the claim may properly in—
clude

(1) reimbursement for money expended or
compensation for labor, materials, or supplies
furnished or services given to or for the state;

(2) awards for damages, lost profits,
and lost interest; and

(3 any other expenst) incurred as a
result of the contractual relationships between
the claimant and the state.

Both the statute and the implementing regulations contemplate

that the claim be based on a right arising out of a contractual

relationship with the state. As previously discussed, when a
disappointed bidder presents a claim under AS 44.77.010(c), the

only contractual right that can be asserted is the right arising

out of the agency s implied promise to consider the bid honestly

and fairly. Although lost profits can be recovered under the

claims procedure in a case in which there is n contractual basis

for the expectation of profits, the contractual right of a dis—
appointed bidder does not provide a basis for recovery of lost

profits.

In order to clarify the relief provided by AS 44.77.-
010(c), I have drafted a bill which specifies that the claim 1is
"for reimbursement of bid preparation expenses."™ This 1is 377-
011-84 option one.

The Department of Administration has requested that
the provision of AS 44.77.010(c) be relocated to AS 36.98.070
and AS 37.05.240 since those sections provide appeal procedures
for state awards of purchase and professional services contracts
and since those sections, or their 1implementing regulations (2
AAC 15.100 and 2 AAC 17.050), require fTiling by an aggrieved
bidder within five days after the contract 1is awarded. I be—
lieve that the appeal procedure 1is not appropriate for a clainm
for costs of bid preparation and that the five-day filing period
iIs unnecessarily short, given the nature of recovery involved in
such a claim.

Under the appeal procedures set out in 2 AAC 15.100
and 2 AAC 17.650, the ageifcy MmAy ©Or may hbt "accept” the Hppehal
and provide a hearing to an unsuccessful biddt :. The 1issues are
"limited to determining whether the evaluation and solicitation
requirements imposed by law or regulation have been satisfied”
in an appeal of a professional services contract award. In con-



Arthur Peterson December 20, 1983
Legislation Attorney Page #4
377-011-84

trast, the procedure for cl”ims against the state set out in AS

44.77 and 2 AAC 25 provir for review by the agency, appeal to
the Department of Adminis-ration, a hearing and judicial review.

This procedure provides due process for the resolution of the

b?.dder;s contractual claim against the state. I have drafted a
bill which places the provision of AS 44.77.010(c) 1in the chap—
ters relating to state purchase and professional services con—
tracts and which incorporates the procedures of AS 44.77. This

is 377-011-84 option two.

The purpose of an appeal of a contract award 1is to
obtain a "redeterminatior and final award 1in accordance with
law™ (AS 37.05.240), or a determination of "whether the evalua—
tion and solicitation requirements”™ were met (2 AAC 17.050).
Presumably, a successful appellant will be awarded the contact.
Clearly, a short appeal time 1is warranted to prevent disruption
of the award and performance of state contracts. A claim for
costs cf bid preparation does rot disrupt the award and perfor—
mance of state contracts, since the object of the claim is re—
covery of costs, not reaward of the contract. Therefore, the
five-day time limitation for filing of a claim is unnecessarily
short. I have drafted 377-011-84 options three and four which
are similar to the first two options but which establish a 30-
day time limit for filing of the claim. Of course, the 30-day
time limit can be replaced by any other time limit the Depart—
ment of Administration desires before the bill is submitted to
the governor.

VBR/pjg

Enc.
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July 12, 19S2

The Honorable Jay S. Hammond
Governor

State of Alaska

Pouch A

Juneau, Alaska 99811

Re: SCS C.SHB 156 (Fin) am S
(public contracts)
Our file: 388-137-82

Dear Governor Hammond:

At your request, we have reviewed SCS CSHE
156 (Fir.) am S relating tu public contracts. The bill, in
broad terms, deals with three different aspects of public
contracts; it establishes procedures for legislative-bram.".*
contracting for services;, 1t establishes procedures for
executivc-branch contracting for professional services; and
it makes certain modifications in the statutes governing com—
petitive bidding requirements for goods and services pur—
chased by the state.

Although finally passed a3 a version of HB 156, the
development of the bill 1s even more complex than the
designation of this final version would indicate. Originally
there were two different bills dealing with most of the
matters addressed by the bill which is now before you. 1lE
156, introduced in the first cession of the twelfth
legislature, initially dealt only with professional services
contracting by the legislative branch. A different bill,

=B 546, also iIntroduced in the first session of the twelfth

legislature, dealt with professional services contracting by
the executive branch, HB 156 passed the House during the
fir3dt cession; HB 546 did not.

Early in the second session, the decision Vvan made
by your office, 1in conjunction with this department, to ac—
tively pursue*, adoption by the legislature of a workable ver—
sion of HB 546 which would establish statutory requirements



The Honorable July 12, 1982
Jay S, Hammond -2 -

for the 1issuance of professional services contracts by
agencies of the executive branch. As a result, considerable
time and effort were spent by the Department of Law 1in
working on the bill with the House committees to which HB 546
had been referred (State Affairs and Judiciary). During all
of this time, no action was taken by the Senate Committee
(Finance) to which HB 156 had been referred after its passage
by the House the prior year.

After HB 546 had passed cut of House Jv Hciary, and
with legislative adjournment becoming a possibility in the
then not-too-distant future, the decision was made in your
office to seek incorporation of an acceptable version of the
provisions of KB 546 into HB 156 which, as already indicated,
was already sitting in Senate Finance. Senator Sturgulextfski,
the Senate Finance member to whom HB 156 had been assigned
for review and recommendation to the full committee, agreed
with this approach and a new version of HB 156 dealing with
both legislative and executive branch contracting was pre—
pared by the Legislative Affairs Agency for presentation to
Senate Finance. The revised IIB 156 also incorporated changes
to the state®s competitive bidding statutes, AS 37.05.230 and
37.05.240, which 1increased the threshold dollar figure at
which competitive bidding was required from $2,500 to $5,000
and otherwise clarified certain of the procedures and other
requirements of those statutes. Senate Finance adopted thi3
revised version of HB 156 with only minor changes.

However, jn response to concerns raised by Senator
Dankworth at the Finance Committee hearing on the bill re—
garding the financial impact on bidders when a bid solicita—
tion is cancelled and not awarded, the bill was further
amended on the floor of the Senate Lo permit bidders to pur—
sue, under the administrative claims procedures set out 1in
AS 44.77, a claim for wrongful rejection of a bid proposal or
for an arbitrary and unreasonable cancellation of a bid sol—
icitation. No attempt was made, however, to define what
relief or remedy n disgruntled bidder might be cntitlrd to as
a result of 3uch a claim.

The specific aspects of the bill are described 1in
more detail 1in the attached secticn-by-jeetio”™ commentary.
The bill takes effect immediately and, by 1its terns, will
then apply to all requests for bids or proposals for profes—
sional services contracts issued after it takes effect. It
would, therefore, be administratively desirable to provide
3ome period of time before the bill takes effect to inform



agencies of the requirements of the bill. We suggest that
70U delay signing the bill for as 1long as possible or,
alternatively, simply permit it to become law without your
signature on July 23, 1932.

Aside from some minor drafting problems 1identified
i-. the accompanying bill commentary, we" see no legal or
constitutional problems with the bill.

Sinferely,

Wilson L. Condcn
Attorney General

ULC:P.WL:dim

cc: William C. Mullin, Director
Division of Finance
Department of Administration

George Elgce, Director
Division of General Service and Supply
Department of Administration



I (2 (>~ /\1_h Q ,| >W?)

1A - S Vi ukPVItE< A o on 0—t' A I-A A o fiot > ity i

...... IEL yj'flfecel XA oo il (Qkyzjdry
) eflLr>M\~_ T\\¢ Jojy A o~ N<*>E Mt- bx- t<*jpr{eld i

__4B /S6. uu.clL

-"Pi ~2uA Nir(p(\/+\)Cx» (Tc?AC8~M  /Lr . fal<" > EVTo*A |,
-IK -A(r WA» fl r o(re{Vo-(|~ « ".tr-e/fa’* fArT'rsn~r
A Uvjr, MIN J«&— VN IX/|°—* <3CA GCINIAK E- M.

1- <rn L~j
/LM(A Lec (0 *UtA. vA* /- N ear] AjOKIA/"*/.
5L _*U CAVK U«l™r 0w A HSQJI ~ .
/ A T xrs Lo
No-  C<3-
J- J P/iv/v  Fir j "IN X*-.w Z)-#a - /h =MLy>
42L A~ JY Jr. _fF~  {Hartt jtecwr . J VI A~ F lac” nz.
. Vi A wrectvy k <4- T fx~ . S o JENMT /GL It
._VS corveA ) {an. Ljz et — Iyan-Fsn< d//V U«

TZ.a-~tr? j/f/e~Nvy Arrvl 00701-070 pr< (/v



tes c$fB>Ch")
i/ WArd/v | *£/ o1~ <l p* /O'N /1vsj 2-| *

_vipp”N o~ u > r pgJixe” ulLCcA>

2o - s SSi//i ulOLvl «- »

mt«. R A4r R 79 0ic iV awe L

. fw(?Kcl>b~

-C0 &m />
<fos O~ wroKv~/l "= N\~ a<P,, ex. N Co/ prpo/w!l  »*-

0>A"CAjtovA =£(. Cq"AU? TP~ @ "™»C<A yo Zi"titU DOVA,

fvitr)
e U
«
u s *

e Aw g/ WAl

y



SENATE AMENDMENT
gy State Affairs Ccranittea

SENATE BILL No.

HOUSE BILL No.

Page: | Line: 11

Delete "personal”

Page 1 Line 11

Adel, 'professional"



sbh

COMNITTEE"REBORT ™"

FURTHER: FINANCE
1/8/84 yil ' Am
Date
Mr. President
The Committee on STATE AFFAIRS considered SB 421

relating to public contracts; efd.

and (a majority of the committee) (the committee) reports it back with
the following recommendations:

[ do pass
U do pass with attached amendment(s)

replace with/or adopt CS for

[ new title

[ same title and recommends
and attached a "LETTER OF INTENT" 1;-:NBW,;FISCAL NOTE

I'-e¢ "

reports it back without recommendation

recommends referral to Committee

ME! BERS SIGNING
DO PASS

MEMBERS HAVING
OTHER RECOMMENDATIONS

Chairman

/
/?> p'C
Chairman recommendation
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3/6/84
Original sponsor: Rules/Governor
IN THE SENATE BY THE STATE AFFAIRS COMMITTEE
CS FOR SENATE BILL NO. 421 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to public contracts* and providing

for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.98 1is amended by adding a new section to read:
Sec. 36.98.075. CLAIMS FOR BID PREPARATION COSTS. (@ A clainm
for reimbursement of reasonable <costs incurred iIn preparing a
1iona™ services contract bid shall be presented, within 30 days
of the contract or notice of cancellation of the bid
solicitation, to the appropriate administrative or executive officer
of the state agency that solicited the bid.
(b) A claimant under (@) of this section 1is entitled to reim—
bursement if
(1) the claimant®s bid should have been selected for award
of the contract under AS 36.98.040 and the agency unreasonably reject—
ed the bid;
(2) the rejection of the claimant®s bid resulted from an
action taken by the agency in bad faith; or
(3) the agency arbitrarily and unreasonably cancelled the
bid solicitation.
(© After aclaim is filed underthis section, the provisions of
AS 44_.77 apply to it.
* Sec. 2. AS 37.051s amended by addinga new section to read:
Sec. 37.05.245. CLAIMS FOR BID PREPARATION COSTS. (@ A clainm
for reimbursement of reasonable costs incurred iIn preparing a purchase

-1- CSSB 421 (SA)



contract bid shall be presented, within 30 days after award of the
contract or notice of cancellation of the bid solicitation, to the
appropriate administrative or executive officer of the state agency
that solicited the bid.
(b) A claimant under (a) of this section 1is entitled to reim—
bursement 1f
(1) the claimant®s bid should have been selected for award
of the contract under AS 37.05.240 and theagency unreasonably re—
jected the bid;
(2) the rejection of the claimant®s bid resulted from an
action taken by the agency in bad faith; or
(3) the agency arbitrarily and unreasonably cancelled the
bid solicitation.
(c) After a claim is filed under this section, the provisions of
AS 44_.77 apply to Iit.
* Sec. 3. AS 44.77.010(c) 1is repealed.
* Sec. 4.This Act takes effect immediately in accordance with AS 01.-

10.070(c).

CSSE 421 (SA) 2.
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BY THE RULES COMMITTEE BY

IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 421
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to public contracts; and providing

for an effective date.”
IT ENACTED BY THELEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.98 is amended by adding anew section to read:

Sec. 36.98.075. CLAIMS FOR BID PPEPARATION COSTS. () A claim
for reimbursement of reasonable costs incurred in preparing ty“pt?Tsonal_
services contract bid must be presented, within30 days after award of
the contract or notice of cancellation of the bid solicitation, to the
appropriate administrative or executive officer of the state agency
that solicited the bid.

(b) A claimant under (a) of this section is entitled to .pim-
burse: nt if

(¢D) the claimantfmbid should have been selected for award
of the contract under AS 36.98.040 and the agencyunreasonably reject-
ed the bid;

@) the rejection of the claimant®s bid resulted from an
action taken by the agency in bad faith; or

(€) the agency arbitrarily and unreasonably cancelled the
bid solicitation.

(c) After a claim is filed under this section, the provisions of
AS 44.77 apply to it.

Sec. 2. AS 37.05 is amended by adding a new s« .on to read:
Sec. 37.05.245. CLAIMS FOR BID PREPARATION COSTS. () A claim

for reimbursement of reasonable costs incurred in preparing a purchase
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contract bid must be presented, within 30 days after award of the
contract or notice of cancellation of the bidsolicitation, to the
appropriate administrative or executive officer of the stateagency
that solicited the bid.
(b) A claimant under (a) of this section js entitled to reim-
bursement if
(€D the claimant®s bid should have been selected for award
of the contract under AS 37.05.240 and the agencyunreasonably re-
jected the bid;
(?.)  therejection of the claimant®s bid resulted from an
action taken by the agency in bad faith; or
(©) the agency arbitrarily and unreasonably cancelled the
bid solicitation.
(c) After a claim is filet under this section, the provisions of
AS 44.77 apply to it.
* Sec. 3. AS 44.77.010(c) is repealed.
* Sec. 4. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

SB 421



in subsection (d).

). This section was
revisor of statutes to
pronouns in conformity
lie) and § 4, Chapter 58,

8§ 44.77.010 State Government 8§ 44.80.010

Part 7. Claims and Liability.

Chapter
77. Claims Against the State (8 44.77.010)

Cnapter 77. Claims Against the State.

Section
10. Presentation ofclaims

Sec. 44.77.010. Presentation of claims, (a) Every claim for
reimbursement for money expended, or for compensation for labor,
materials, or supplies furnished, or services given to or for the state,
whether based on a contract or on a ratification, shall be promptly
presented to the appropriate administrative or executive officer for
approval and payment.

(b) For the purposes of filing claims for medical services provided
under AS 47.07 oi 47.25.120 — 47.25.300, "promptly”, in (a) of this
section, mean" within six months after the date the service was pro-
vided or third-party payment was received. No such claim may be paid
which is not filed within that period; no inference to the contrary may
be drawn from AS 09.10.050, 09.50.250 — 09.50.300, or AS 37.25.010.

(c) For purposes of this chapter, "claim” includes a claim for a
wrongful rejection of a bid proposal or for an arbitrary and
unreasonable cancellation of a bid solicitation. (§ 15-1-1 ACLA 1949;
am § 1ch 96 SLA 1974; am § 10 ch 144 SLA 1982)

Effect of amendments. — The 1982
nmendment added subsection (c).

Chapter 80. Liability of the State.

Article 1. Actions.

Sec. 4 80.010. State as a party to actions.
NOTES TO DECISIONS
Stated in McDaniel v. Cory, Sup. Ot.

Op. No. 2383 (File Nos. 4793, 4794), 631
P.2d 82 (1981).
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