


Senator Vic Fischer

Alaska State Legislature
Pouih V « Juneau, Alaska 9981! a (9C7) 465-4954

MEVCRANDUM

TO:  Senate State Affairs Committee

FROM Senator Vic Fischer, Chair,
Senate State Affairs Committee

RE:  SCS CSHB 609 (State Affairs)
DATE: May 15, 1984

Attached is a copy, of the propose for HB 609 Relating to the State
Bon Commslttee. pkfhe changgs ?0 tHeCBiI? are as f(ﬁ?ows:g

Ioage 1. |ines 13-15, the BondCommitteewould remain  athree member
commlttee with the same members. cation ofthe State = BondCommittee

t The.
would he moveg tqh gevenue. n the bl\? that came to committee the State
Bond Committee had five members:

page 3, lines 2-8, the Bond Committee's report was expanded.

age 3, lines 10-12, requires the State. Bond Committee to publicize
the rgp%rt and maellt avalrla%lie to the pumlc; P

age 3, lines 13-22, breaks down the policies and guidelipes into
gr%tg%gpp%rts— (c), (5), ang (e). The pollgles apply on?y to debt of t”e

f you have any specific concerns with the proposed CS, please let me
LnO\yv as soon ag p'(o)ssib\e. Prop P

Thanks.



MEVORANDUM

TO:  Senate Stat« Affairs Committee

FROM Senator Vic Fischer, Chair-.
Senate State Affairs Committee

RE.  SCS CSHB 609 (State  Affairs)
DATE: May 15, 1984

Attached is a copy of the proposed CS for HB 601> Relating to the State
Bond Comm$|ttee. p¥he changFer |[t)o the bil? are as fol?ows:g

loage 1. lines 13-15, the BonﬂCommnteeWOL{I remain  athree member
committee with the same members, Thelocation ofthe State  BondCommittee
would be moved to Revenue. In the bill that came to committee the State
Bond Committee had five members:

page 3, lines 2.-8, the Bond Committee's report wes expanded.

age 3, lines 10-12, requjres the State Bond Committee to publicize
the rgp%rt and make It aval?gble to the public; P

age 3, lines 13-22, breaks down the policies and guidelipes into
grt\g(%gppgarts— (c): (3), ang (e). The poh&es apply on?y to dent of the
If you have any specific concerns with the proposed CS, pleaee let me
knO\)/v as socn ag pgssible. Prop P

Thanks.



ijf| Alaska State Legislature

Official Business

Senate Committee on State Affairs
Vic Fscher, Chair + Pouch V
Juneau, Alaska 99311

MEMORANDUM ~ (m ™ 4551954
TO.  Senate State Affairs Committee

FROM Senator Vic F|S%her Chair
Senate State Affairs Committee

RE.  SCS CSB 609 (State Affairs)
DATE: May 15, 1984

Attached is a co the ro osed r HB 60S Relating to the State
Bon% Commslttee pthe chang heCB‘ are as f Fﬁowsxg

Pge 1 |Inﬁ8 13-15, the BondCoEnmlttee would r maln athree member
committee with the same members ocatlon ofthe State Bond Committee
would be moved tc Revenue. In the b|| that came to committee the State
Bond Committee had five members:

page 3, lines 2-8, the Bond Committee's reprt was expanded.

age 3, lines 10-12, requires the State Bond Committee to publicize
the rgp rt and make It avaﬁngle to the public; P

grggetg pertg—“{]ce) %3 ), angre%k.s d% e Ehoell |Oe|s|CIzatepsplyz;lm(j)n%J I?(? 'H%%% W%he

f you have any specific concerns with the proposed CS, please let me
LnO\yv as soon ag pgssm\ Prop P



Senate Committee on State Affairs

Vic Fischer, Chairman + 1024 W. 6th Ave., Suite 204 C,
.. ) Anchorage, Alaska 99501
Official Business (907) 278-J654

Governor Bill Sheffield Oct. 3, 1983
Pouch A
Juneau, Alaska 99811

Dear Governor Sheffield;

Currently in the Senate State Affairs Committee which | chair are SB 31C--
establishing April 20 as Bob Bartlett day, and SB 311— creating Ernest
Cruening day on February 6. | would appreciate your support and written
endorsement on these two bills to facilitate their movement during the
opening days of the upcoming session.

Recognition of these two scatespersons will create an atmosphere of
democratic unity while ho.iaring two of the most well known Alaskan public
servants.

Thanks as usual for your time and attention.

/st
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Alaska State Legislature

Senate Committee on State Affairs
Vic Fischer, Chairman * 1024 W. 6th Ave., Suite 204 C,
Anchorage, Alaska 99501
Official Business '907) 278-3654

October 10, 1983

Senator Fritz Pettyjohn
1024 W 6th Ave
Anchorage, Alaska 99501

Dear Fritz,

I'm sorry about this belated response to your letter of July 13 about SB
38— holding legislative sessions outside. Juneau. I'm only now catching up
on accumulated correspondence and assure you that no slight to you is
intended by the delay.

I had hoped to defer consider?tion of this bill as long as possible,
principally to let the furor uv«r the capital move die down as much as
possible. As you will have noted, Szymanski's bill has inflammed all the
old passions, and opened many sore wounds. | am glad they, the House, did
it, not we.

I do anticipate house passage of Mike's bill. Assuming that happens, this
is probably a matter we will end up with, and my intent would certainly be
to consider your bill and that one together.

Sentor Vic Fischer

cc: Senator Sturgulewski
Senator Rodey

Enclosures



letter to pfettyjohn in response to his, attached

uear fritz,

sorry about belated response to yours of july 13 dealing with SB
38, holding legislative sessions outside juneau. i'm only now
catching up on accumulated correspondence and assure you that no
slight to you is intended by the delay.

4

i had hoped to defer consideration of this bill as long as
possible, principally to let the furore over the capital move die
down as much as possible,. as you will have noted, szymanski's
bill has inflamed all the passions, opened sore wounds, etc. Am
glad they, the House, did it, not we.

i anticoilpate hgouse passage of mike's bill. assuming that
happens, this is probably a matter we will end up dealing with,
and my intent would certainly be to consider your bill and that

one together.

best regards,

bcc to arliss, rodey with fritz' letter



Pouch V
. . State Caﬁnol
Official Business Juneau, Alaska 99811

July 13, 1983

Senator Vic Fisch?r, _
Chairman Scate Affairs Committee .
Re: SB 38, Location of Legislative Sessions

Dear Vic,

SB 38 was_introduced on January 18, 1987 by Senator Paul Fisch?r and myself.
It was ref%rr(?q éo the Staf)e, 'L\ff Irs Committee. | am unaware of any hedring
held or scheduled on this bill.

constituents have rea?t_ed rather strongly to the events of this year's
Session. TheY ar? not telling me to reviv fhe caB|taI move, but aré iInter-
ested in seeing legislative ‘sessions take place outside Juneau.

| urge and encourage you to schedule hearings on this bill this summer or
faTI.g | believe tﬁ%reywouﬁd be substantial public interest mn It.

cc: Senator Paul Fischer



VIC FISCHER CALLS HEARINGS

ON MINORITY CONTRACTING PLAN

ANCHORAGE, AK. — Saying that federal rejection of Alaska’s plan for
minority contracting is "most ut.'ortunate"”, State Senator Vic FioO.her has
called for public hearings on the matter. The hearings will be sponsored
by the Senate State Affairs Committee which Fischer chairs.

The hearings will be held November 17, from 1*30 p.m. to 5 p.m. in
the first floor conference room of the Legislative Information Offices,
located at 1024 West 6th Avenue here.

"The state Department of Transportation and Public Facilities made a
good faith effort to increase the number of highway contracts going to
firms owned by Blacks, Natives, and women", Fischer said today. "And the fact
that some Washington, D.C. bureaucrats didn't sympathize with the state's plan
shouldn't be allowed to jeopardize federal funds for the people of Alaska."

Fischer said he feared the Reagan Administration's rejection of the
minority hire plan would result in a reduction in the amount of federal aid
highway funds available to the state.

The plan he is referring to was developed by the state Department of
Transportation and Public Facilities to encourage state contractors to
utilize more minority and female businesses on state highway construction
projects. The Federal Highway Administration rejected the plan, saying

(more)



it would inhibit "free and competitive bidding".

"It is a shame that the federal bureaucracy rejected the plan,” Fischer
said. "The plan was developed by DOT/PF in good faith and it rece ved the
endorsement 01 the state's Human Rights Commission, among others. It was a
good plan", he added.

"Now, of course, it is critical that Transportation Cuamiissioner Dan Casey
and his people quickly put into effect an alternate method of assuring
continued eligibility for federal assistance and to promote more equitable
participation of minorities and woman in state construction work," Fischer
continued.

Fischer said he scheduled hearings on the matter now "partly in response
to the federal rejection of Alaska's minority contracting plan. W had been
planning hearings nearer to the next legislative session,"” he explai ed, "but
the time for that, obviously, Is now."

The A chorage Democrat said the Senate State Affairs Committee has been
working on the problems of small and minority contractors for several years.

"It has been horribly frustrating to work with the bureaucracies and
entrenched interests Jint don't want to take the steps necessary to permit
small businesses, minority or not, to participate in large state construction
projects", Fischer said.

"I am particularly appalled by the extent to which general contractors
put the squeeze against small businesses and minority subcontractors, both
in public and privute construction work"”, Fischer said. "The little Alaskan
firms are being ground up in the competitive struggle for state dollars. Time
and again, we hear reports of minority and other local firms getting ‘'aced out'
of subcontracts on which they submitted low bids; usually in favor of ‘'pet’

(ir.ore)



insiders, and often to make way for outside firms or carpetbaggers.”

The Senate, hearing will deal with all aspects of state construction
contracts, not just with highways. This year, the state authorized nearly
one billion dollars for state construction projects. Fischer said the
state Department of Transportation and Public Facilities will be present
at the hearings.

Aside from DOT/PF, Sen. Fischer is inviting the Alaska Human Rights
Commission, the Associated General Contractors, the state D partment of
Administration, various minority and female business enterprise groups,
and other organizations to participate in the hearings.

"Most importantly, however, is public involvement", F~-cher said. "Rather
than have agencies making up their minds and developing their plans without
consulting those most directly involved, | want us to hear from the people
first. Most of the good ideas in the state have come from the people themselves,
and | see no reason why this area of public interest should be any different",
Fischer concluded.

-30-

Fo.. further information, contact:
Ms. Snzanne Tryck, Tel.: 273-3654

110283



Senate Committee on State Affairs

Vic Fischer, Chairman + 1024 W. 6th Ave., Suite 204 C,
Anchorage, Alaska 99501
Official Business (907) 278-3654

MEMORANDUM

TO: Senate State

FROM: Senator Vic Fischer,
Senate State Affairs

RE: Committee hearing on minority and female businness
contracting with the state

DATE: November 10, 1983

Attached you will find an agenda for the Senate State Affairs Committee
hearing scheduled on November 17, 1983 at 1:30 in the Anchorage LIO office.
If you have any questions, please contact Ginger Baim, Suzanne Tryck
(278-3654) , or me (276-7626).

Attachments

111083aMin/gb



Official Business Pouch \i/ol

State Capit
Juneau, Alaska 99311
SENATE STATE AFFAIRS COMMITTEE
PUBLIC HEARING ON DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

MINORITY/FEMALE/SMALL BUSINESSES PARTICIPATION
IN STATE CONTRACTS

AGEND *
DATE: Thursday, November 17, 1983 TIME: 1:30 p.m. (YT)
PLACE: Anchorage LIO Office CONTACT: Ginger Baim
1024 W. 6th Avenue 278-3654

Anchorage, Alaska

A public hearing is being held on DOTPF policies and actions to increase
contracting opportunities for minority, female, and other small businesses
on federally and state funded construction projects, including:

Record of and goals for DOTPF use of minority, female
and other small businesses in construction projects.

DOTPF's plans to assure continued eligibility for assis-
tance in view of the Federal Highway Administration's
rejection of the MBE/FBE contracting plan to promote
greater participation of minorities and women in state
construction work.

DOTPF's administration of construction contracts for
public facilities and other non-federal aid highway
projects, specifically as it applies to MBE/FBE and
other small businesses.

status of agreement between DOTPF and the Alaska State
Commission on Human Rights to increase minority con-
tracting opportunities.

review of obstacles to minority and female owned and
other small business participation in state contracting,
including obtaining financing and bonding, size of DOTPF
construction projects, local hire, and competition for
state dollars with "outside™ contractors.

Agency and public testimony is invited. Wpritten comments are welcome and

should be sent to Senator Vic Fischer, Chair, Senate State Affairs Commit*
tee, 1024 W 6th Ave., Suite 204C, Anchorage, Alaska, 99501. Please contact
Ginger Baim or Suzanne Tryck at 278-3654 for further information.
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T w m A X ta ila tm n
P.0. Box 100100 / Anchorage, Alaska 99510 / (907) 562-0100

June 14, 1983
TO: Members of the Alaska Legislature

Re: Fluctuating Work Week/
House Bill 223

Dear Legislator:

Attached for your revlev is a highlighted copy of the most recent
issue of the UCLA-Alaska Law Review. We bring this to your attention
because it represents a scholarly and impartial analysis of issues
attendant to Alaska's prohibition of the fluctuating work week pay
plan.

As you can see from the highlighted portions, the policy considera-
tions articulated by the State Supreme Court in upholding the action
of the State Department of Labor, are quite questionable. This type
of bureaucratic experimentation with laws affecting employees and

employers in Alaska is extremely detrimental to attempts at develop-
ing a long-range, stable employment climate in the State of Alaska.

As you know by now, the fluctuating work week pay plan is a legal
method of payment everywhere else in the United States, and, until
Jiphe relatively recent action by the Department of Labor* it was
ilegal here also. If we are to have a stable job climate in the State
$of Alaska, this sort of bureaucratic tinkering with the laws must be
A avoided. Our laws should be made by you and your colleagues in the
Legislature, not by bureaucrats.

We urge you to examine carefully the long-rango implications of Alaska's
ban on use of the fluctuating work week pay plnti. Clearly such prohibi-
tion sends a negative signal to potential resource developers and

could result in the creation of fewer jobs due to the lack cf flexibj

in determining the appropriate pay method for the project at hand.

You should give consideration to repealing the Department of Labor's

regulation, and, in the meantime, House Bill 223 deserves your full
support.

AlasKa“uppbrflndustry Alliance . forresponsible economic development

m ; It

i
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e? 1902 by the
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Judicial Review: ChallengingAlaskas Ban on the Fluctuat-
ing Workweek—Dresser Industries, Inc. v Alaska IDept. ofLabor
(Alaska 1981)—In Dresser Industries, Inc. v. Alaska Department o f
Labor,1»he Alaska Supreme Court reviewed a regulation* which
banned the “fluctuating workweek” (hereinafter FWW). The
FWW is a method of calculating overtime compensation, and it is
expressly permitted by federal regulations.3 In Dresser, the court
faced the problem of adopting a rule contrary to federal practice
and the problem of judicial review of agency action. This case-
note in a critical view of the court’s approach to these problems.

I. Factual Background

Tho original claimant in this matter, Clyde Woody, worked
for Drefser Industries, Inc.4 His weekly wage was $374 or $9.35
per hour in a 40 hour week.5 Mr. Woody was compensated under
a FWW plan. The Alaska Department of Labor brought suit on
his behalf soon after the ban on the FWW was promulgated. It
claimed damages in the amount of $3,956.76 for payments made
under the FWW plan.6

The FWW is a irethod of calculating an employee’s wages in
which an employee’s weekly salary (without overtime) remains
constant. Overtime payments are made for all hours worked over
40 hours at a rate of VA times the base rate or rate per hour. The
distinguishing feature of the FWW is that the toAal number of
hours the employee works each week varies, and this changes the

1 633 P,2d 911 (Alaska 1981).

2. Alaska Admin Code til. 8, § 15.100(d)(3) (January 1979).

3. 29 C.F.R. 8 778.i14(a)-(c) (1982). Section (a) states:

An employee employed on a salary basis may have hour. of work
which fluctuate from week lo week and the salary may be pnid him
pursuant to an understanding with his employer that he will receive
such fixed amount as straight time pay for whatever hours lie is called
upon to work in a workweet', whether frw or many. Where fl\Vere is a
clear mutual understanding of (he parties that the fixed salary is com-
pensation (apart from overtime premiums) for the hours worked each
workweek, whatever their number, rather than for working 40 hours or
some other fixed weekly work period, such a salary arrangement is per-
mitted by the Act if the amount of the salary is sufficient to provide
compensation to the employee at a rale r.ot less than the applicable
minimum wage rate for every hour worked in those wouwecks in
which (he number of hours he works is greatest, and if he receives extra
compensation, in addition to such salary, for all overtime hours worked
at a rate not less than one-half his regular race of pay.

4. Brief for Appellant at 2, Dresser, 633 1\2d 998.

5. Brief for Appellee at 28, Dresser, 633 P.2d 99<?.

6. Dresser, 633 P.Id at 1001 (stipulation 7).

183



184 UCLA-ALASKA LAWREVIEW  [Vol. 12:183

rate per hour or base rate. Since the weekly salary is constant, the
more hours an employee works the lower h'.s wage per hour, or
base rate, will be. Accordingly, if his base rate is lower, then his
overtime rate will also be lovrer.

A simple example will be useful. Assume an employee’s
fixed weekly salary is $200. if the employee works 40 hours, then
the base rate is $5 per hour with no overtime. If the employee
works 20 hours, then the base rate is $10 per hour, ono: again with
no overtime. However, if the employee works 50 hours, then the
base rate is $4 per hour (200 + 50Ji. The employee is then entitled
to 40 hours at $4 per hour plus 10 hours of overtime compensated
at $6 per houi ($4 x 1M). Thus the employee’s pay for the 50 hour
week would be $220. (40 x $4) + (10 X $6).7 In contrast, under a
normal overtime system, an employee making, $5 per hour would
earn $275 in a 50 hour week: (401X $5) + (10 X $7.50) w*$275.

Federal regulations permit the FWW so long as no workweek
will be so long as to make the employee’s average hourly wage
below the statutory minimum.” An Alaska regulation prohibits
the FWW entirely: “The following are not acceptable methods
for complying with the payment of overtime provisions of AS
23.10.060: ... (3) flex-time or flexitime plans established under
29 C.F.R. 77S.114 providing a fixed salary for fluctuating hours up
to a predetermined maximum number of hours in a workweek”.9
The reason for promulgating this, regulation banning the FWW
was giiven in a stipulation in Dresser by the Alaska Department of
Labor:

The |ca s hICh serveFl as the Administrator’s basis
in ad%m the challe n ed requlation were:
e Luctuatmg work week’ is not applicable under
the Alaska Act because

ra{e (%)f gégs %% ?%%?mree%wrﬁ?rg nar?g] BITOX%%/ lghgﬁgtgs!dtﬁefrgﬁ
betore payday;

310060 requies  eployers h ae 1o p
vertig%e fA [ ho orked Ver i Fﬂ?ti(s er (@{ eve a%
sst ortyg 8{} ours per WeeK arc worke his i to
eemp oyer's detriment.{1

Apparently the Director” who promulgated the regulation felt

7. 1d. at 1000 n.I.

8. 29 C.F.R. § 778.114(c) (1982).

9. Alaska Adm;n. CoDt tit. 8, § 15.100(d)(3) (January 1979).

10. Dresser, 633 P.2d at 1001 (stipulation 9).

11. “Administrator” is a generic term used by the Dresser court to describe
the Director of the Wage and Hour Division of the Alaska Department of Labor.
This cascnotc will use “Director" lo describe the person who promulgated the
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that undei the FWW an employee could never be told in advance
his precise overtime compensation rate.

II. The Court’s Decision

The Dresser case presented two issues for review by the court.
First, did! the state Director of the Wage and Hour Division have
the power to promulgate a regulation banning the FWW and if so,
did he act within his grant of authority from the legislature? Sec-
ond, was the disputed regulation reasonably related to the goals of
the Alaska Wage and Hour Act?12

The Alaska Department of Labor argued that the state had
the power to promulgate the regulations. However, Dresser In-
dustries insisted that the federal provision which allows the FWW
was controlling. Dresser first maintained that Alaska’s Statehood
Act incorporated all federal laws except where the Alaska Legisla-
ture proclaimed to the contrary.13 Since the federal regulation
specifically allowing FWW overtime computations existed before
Alaska became a state, Dresser argued that the Statehood Act in-
corporated this provision. In addition, Dresser pointed to United
States Supreme Court case law that endorses the FWW.}4

The Alaska Supreme Court effectively responded to this chal-
lenge to the state’s authority. The court pointed out that the State-
hood Act did not incorporate federal case law or administrative
law. The court supported this view by asserting its own power to
break with federal case law and its past divergence from federal
regulations. Thus, the court concluded thai the federal regulation
was not automatically applicable to Alaska under the Statehood
Act.,s Underlying this analysis was the court’s implicit assump-
tion that a conflict existed between the federal regulation and toe
Alaska regulation banning the FWW.

Given the apparent conflict between the federal and Alaska

regulation banning the FWW because in this case he was the individual who
promulgated the regulation.

12. Alaska Wage and Hour Act, AS 23.10.050-. 150 (1981).

13. Alaska Statehood Act, Pub. L. No. 85-508(8)(d), 72 Stat. 339 (1958):

Upon admission of the State of Alaska into the Union as herein
provided, all of the Territorial laws then in force in the Territory of
Alaska shall be and continue in Aill force and effect throughout said
State except as modified or changed by this Act, or by the constitution
of the state, or as thereafter modified or changed by the legislature of
the State, (emphasis added)

14. Overnight Motor Transp. Co., Inc. v. Missel, 316 U.S. 572 (1942) (the
FWW was an acceptable payment system for a clerk who performed incidental
duties and whose employment involved wide fluctuations in the rime required tv
complete his duties).

15. Dresser, 633 P.1d at 1.002.
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regulations regarding the FWW, a federal preemption issue ap-
peared lo be raised although Dresser Industries did not argue fed-
eral preemption nor did the Alaska Supreme Court discuss it. At
first glance the preemption line of reasoning appears destructive
of the court’s result. Where a state statute directly conflicts with a
federal statute, the federal rule prevails.’6 Despite an apparent
conflict in this case, the disputed Alaska regulation should not
have been preempted. Actual conflict requires cither that it is im-
possible to comply with both state and federal regulations or that
the state rule thwarts the Congressional purpose behind legisla-
tion.I7 Because the federal regulation is merely permissive in this
case ? busmess can simultaneously comply with both the state
and mderal rule. Moreover, no Congressional purpose is thwarted
because the federal regulatory scheme provides a saving clause.
Thi clause provides that where a state law required a different
method of calculating overtime compensation, the state law wiii
not be preempted so long as it does not contravene the Fair Labor
Standards Act.,u

Because the saving clause makes a strong case for allowing
Alaska to prohibit the FWW even though the federal regulations
permit it, one can only speculate why the court did not raise it in
support of its position. Perhaps the court wished to avoid the con-
stitutional law issues entirely.19 Certainly one could raise com-
merce clause objections to the Dresser result.20 However, a

16. Gibbons v. Ogden, 22 U.S. (9 Wheat.) | (1824); L. Tribe, American
Constitutional Law 8 6-23, 376 (1978) (“So long as Congress acts within an

area delegated to it, the preemption of conflicting state or local action . . . flow[s]
directly from the substantive source of the congressional action coupled with the
supremacy clause of article VI . . .”).

17. City of llurbanlc v, Lockheed Air Terminal Inc., 411 U.S. 624 (1973)
(state law contravened congressional purpose). McDermott v. Wisconsin, 22S
U.S. 115 (1913) (compliance with both state and federal regulation impossible).

18. 29 C.F.R. §778.5 (1982) provides in part:

Relation to other laws generally. Various Federal, State and local
law* require the payment of minimum hourly, daily or weekly wages
different from the minimum set forth in the Fair Labor Standards Art,
and the payment of overtime compensation computed on bases differ-
ent from those set forth in the Fuir t abor Standards Act. Where such
legislation is applicable nnd does not ~ntravenc the requirements of
the Fair Labor Standards Act, nothing in the act, the regulations or the
interpretations announced by the Administrator should be taken to
override or nullify the provisions of these laws.

19. Generally, courts will not pvs on the constitutionality if an act of the
legislature if the merits of the case in hand may be fairly deter nincd otherwise
without so doing. See, e.g., Flint v Slone Tracey Co., 220 U.S. 107 (1910).

20. The commerce clause forbids stales from regulating in ways which dis-
courage interstate commerce. Banning the FWW may discourage fv/t.gn corpo-
rations from doing business in Alaska given the fact that the FWW is acceptable
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complete discussion of the commerce clause issue is not within the
scope of this note.

If the Alaska Department of Labor had the power vis-a vis
the federal government to promulgate this regulation, the next is-
sue became whether the Director acted within his grant of author-
ity from the Alaska Wage and Hour Act. This issue was one of
statutory interpretation. The court had to deatl with a clause in the
Alaska Wage and Hour Act that suggested that the federal provi-
sion allowing the FWW should be used. The Alaska Wage and
Hour Act provides that the terms in the act “shall be defined,
where applicable, as they are defined in the federal Fair Labor
Standards Act of 1938, as amended, or the regulations adopted
under it.”2L This language suggests that the Alaska Department
of Labor did not have the authority to change the definition- of
acceptable methods of calculating wages since the stave Wage and
Hour Act leaves no room for discretion.

The court, however, noted two statutory provisions that gave
the Director the power to interpret provisions of the Wage and
Hour Act and promulgate regulations consistent with the Act.22
In order to give this interpretive and rule making yower meaning,
the court reasoned that under the Alaska Wage and Hour Act,
federal standards are to be invoked “only when the state director
of the Wage and Hour Division and the Commissioner of Labor
have refrained from defining terms in the state regulations, pursu-
ant to their discretionary authority under AS 23.10.085 and AS
23.19.095.”2 This analysis allowed the court to harmonize the ap-
paiently contradictory provisions of the Wage and Hour Act.24
The court’s conclusion included two holdings: (1) that the Alaska
Act authorized the Administrator to promulgate the regulation,5
and (2) that the regulation was proper despite an apparently con-
flicting federal rule.

The court next considered the reasonableness of the rcgula-

in other states. Briefly, the regulation banning the FWW might violate- the com-
merce clause because: (1) it afreets interstate commerce, Gibbons v. Ogden, 22
U.S. (9 Wheat.) 1, 6 L. Ed. 23 (1324); (2) it does not pursue the least restrictive
alternative, Dean Milk Co. v. Modison, 340 U.S. 349 (1951); (3) suites cannot
discourage foreign corporations from doing business in their stute, Hunt v.
Washington State Apple Advertisii % Comm’n, 432 U.S. 333 (1977); and
(4) states cannot practice economic protectionism, Baldwin v. Seclig, 294 U.S.
511 (1935).

21. Alaska Wage and Hour Act, AS 23.10.145 (1981).

22. Dtesser, 633 P.»d at 1003 (quoting AS 23.10.085 and AS 23.10.095).

23. M

24. 1i at 1003 n.9.

25. It,, at 1003.
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tion banning the FWW.2% The parties stipulated that the regula-
tion “as interpretive and that specific statutory provisions
provided the basis for the regulation.27 If the court were bound by
these stipulations, the regulation would have been difficult to up-
hold.28 The court stated, however, that stipulations of law are not
binding o; the court,Qand further suggested that this rale is espe-
cially clef«where matters of public policy are involved.3
Hav ng dismissed these particular stipulations of the parties,
the coui * ruled, with respect to the regulation-was-interpretive
stipulat on, that because the Director acted on a delegation of au-
thority from the legislature, th* regulation was quasi-legislative
rather than interpretive «s stipulated.3L This meant the court
would give the regulation the same deference as it would a stat-
ute and apply the “reasonable and not. arbitrary” test,3 rather
than the “independent judgment” standard.3%
The other stipulation that the court dismissed stipulated ic
specific statatory provisions that formed the basis for the regula-
While the court admitted iliai. the regulation was related
“only tenuously, if at all”3%to the stipulated statutory provisions,
this caused the court no problem as it had previously ruled that it
would fixt be bound by this stipulation. Instead, the court ac-
cepted the Attorney General’s argument that the more general
jolicy basis for the regulation was given by the Alaska Wage and
Hour Act which states that the purpose of the Alaska Fair Labor
Standards Act is to establish and maintain minimum wage and
overtime standards for workers’ health and well being.37 Jn short,

26. 1d. at 1004.

27. 1d. at 1001

28. See infra notes 36 & 47 and accompanying text.

29. Dresser, 633 P.2d at 1004 (citing San Francisco Lumber Co. v. Bobb, 139
Cal. 325, 73 P. 864 (1903)).

30. Dresser, £33 P.2d at 1004.

3L Id

32. Id. (“VIc hold, thcref ire, that when a regulation has been adopted under
a delegation of authority frori the legislatur, to the administrative agency to
formulate policies and to act in the place of the legislature, we should not ex
amine the content of the regulation to judge its wisdom, but should exercise a
scope of review not unlike that exercised with re pcct to a statute.”) (Quoting
Kelly v. Zar..arello, 486 P.2d 906, 909 (Alaska 1971)).

33. Dresser, 633 P.2d at 1005.

34. The independentjudgment standard allows a court to makj independent
findings of fact, drawing its own conclusions from the evidence. See 5 AM. Jur.
2d Appeal and L. ror §703 (1962).

35. Dresser, 633 P.2d at 1001 (stipulation 9).

36. Id at 1005.

37. The Alaska Wage and Hour Act is an addendum lo the Fair Labor Stan-
dards Act; it deals specifically with wage and hour standards.
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the coart dismissed the stipulated goals articulated by the regula-
tion’s author—the Director—in favor of those provided by the
state Attorney General.

Applying its “reasonable and not arbitrary” test, the court de-
termined that the regulation was supported by the policy consider-
ations provided by the Attorney General. Because Clyde Woody
v/ould have received more pay during his work period without the
FWW plan, the court concluded the plan must be inconsistent
with insuring an employee’s adequate compensation. In addition,
the cour: asserted that banning FWW would induce employ-
ers (o create more jobs rather tl in pay overuse, thus serving the
state’s interest in spreading employment.38

I1l. Criticisms of the Decision

The Dresser court’s analysis is unconvincing for three rea-
sons. First, the court dismissed certain stipulations of the parties
without proper legal foundation. Second, the court implicitly
made a policy choice by selec ug a purpose, or goal, for the regu-
lation different thar: the 1 or’s purpose when the Director's
purpose would have ma. egulation unreasonable. This was
inconsistent with the cj. claimed reluctance to make policy
choices and its avowed o”erence to the Director’s authority.
Moreover, the way in which the court applied the "reasonable and
not arbitrary” test in this case gave the court tho broad discretion
lo uphold virtually any regulation it considered. Finally, the
court’s abbreviated analysis of the costs and benefits of the FWW
led it to conclude that the FWW was against the interests of work-
ers. This conclusion may not necessarily be accurate.

The court’s reasons for setting aside the stipulations of the
Director were unpersuasivc. The court based its dismissal on two
grounds. First, it stated ihat it was not bound by stipulations of
law.3 The law on this issue is relatively undisputed. Courts are
not bound by stipulations which involve legal conclusions.40
However, the Department’s statements of its purpose in promul-
gating the regulation were facts, not legal conclusions. A conclu-
sion requires an inference; a fact is that which is asserted for the
purpose of applying a rule of law.4L The present case does not
require an inference because the purpose was plainly stated. Pur-
pose rs inevitably an important fact in interpreting and evaluating

38. Dressery 633 P.2d at 1006.
39. Id. at 1004.

40. 92 A.L.R. 663, 665 (1934).
41. 35 C.J.S. Fact § 489 (1960).
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the regulation, i.e. in applying a rule of law.£2 Even if the court
were not legally bound by the stipulation, surely the stated pur-
pose of a regulation is inherently related to its reasonableness.43

Second, the couii argacd that, stipulations as to the purpose of
a regulation are not binding and cited Fougera & Co. v. City of
New York:4 Fougera involved a challenge to an ordinance re-
quiring that all prescription drugs have labels listing their ingredi-
ents. The administrator who promulgated the regulation
stipulated that the purpose of the ordinance was to prosecute peo-
ple selling illegal drugs. Petitioner argued that the regulation re-
quired him to incriminate himself in violation of his fifth
amendment rights. The Alaska court’s reliance on this case suffers
three weaknesses. First, the case was decided primarily on other
grounds.43 Second, in Fougera the administrator stipulated that
the purpose of the ordinance was to force violators to make self-
incriminating statements on the labels. This was tantamount to
stipulating that the regulation was unconstitutio ial. In contrast,
the stipulation in Dresser merely gave the reason for the rule and
left the court to apply the '‘reasonable and not arbitrary” test. Fi-
nally, Fougera has only been cited by other courts for the proposi-
tion that parties cannot directly stipulate a regulation invalid.46 In
Dresser, the parties did not stipulate that the regulation was inva-
lid. The court was left to decide its validity based on a simple
declaration of purpose.

42. Focts are distinguishable from legal conclusions by the degree to which
one must draw an inference. The line between facts and laws can easily become
blurred. Even the statement, 'This is a car,” draws the inference from the raw
data of the tires, the body and the windows to the conclusion that this is a car.
However, the statement is factual nonetheless. The process of identifying cars is
so common and so trustworthy that we allow it as a fncl Similarly, we com-
monly accept an author’s stated purpose as trustworthy because the author
knows best why he promulgated a regulation.

43. See Bice. Rationality Analysis in Constitutional Law, 65 Minn. L. Rp.v, |
(1980).

44. 224 N.Y. 269, 278-79, 120 N.E. 642, 643 (1918); Dresser, 663 P.2d at
1005.

45. The Fougera court's statement that courts are not bound by stipulations
as to legislative purpose may have been dictum. The Dresser court quoted a
passage from Fougera which said that the court is not bound by a stipulation as
to the purpose of the ordinance, 633 P.2d at 1005. However, the court failed to
add the next line: “But if the stipulation were to b« accepted as accurate, the
result would not be changed.” 224 N.Y. at 279, 12C M.E.'at 643.

46. West v. Bank of Commerce & Trust, 167 F.2d 664, 666 (4th Cir. 1948)
(city attorney could not stipulntc that a zoning ordinance was unconstitutional
nnd w«nld not be enforced); City of Rye v. Metropolitan Transp. Auth., 301
N.Y.S.2d 569, 576 (C.A.N.Y. 1969) ("no concession or admission in a pleading
or affidavit by a public officer . . . on the validity of an net duly passed by the
legislature will bind the court to hold it unconstitutional").
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The dismissal of the stipulated purpose for the regulation
banning FWW presented the court with a difficult problem. The
problem arose because, as the court noted, the ban on the FWW
was not reasonably related to the Director’s stipulated goals of
insuring that employees would be paid for their overtime and in-
formed of their rate of pay in aavanc< 47 Thus, the court was
faced with a dilemma: either accept the stipulated goals and de-
clare the regulation invalid, or dismiss the stipulated goals and
adopt others.

Having dismissed the stipulated policy justification of the ban
of the FWW, the court made it. econd mistake by adopAL. san
inconsistent position. On tLc one nancl it claimed deference to tH*
Director,8but on the other hand it rejected the Director’s purpose
in favor of the one offered by the Attorney General.49 The court
was apparently trying to avoid making policy or legislative judg-
ments, yet its analysis of the regulation’s reasonableness reflected
a definite policy choice.

Even though the court was unable to uphold the regulation
on the basis of the Director’s stated purposes, the court chose to
uphold the ban on the FWW by choosing a purpose that would
make the ban reasonable, namely, by adopting the policy consid-
erations urged by the Attorney General. In contrast, the stipu-
lated purpose of the Director was better suited for evaluating the
reasonableness of the regulation than the purpose given by the
Attorney General. The Attorney General’s purpose was less
meaningful for two reasons. First, the Attorney General could not
determine the regulation’'s purpose as accurately ?s its promulga-
tor. Second, the Attorney General’s purpose was so general that it
accommodated almost any means. To decide whether the means
are rationally related to a purpose, one must have (1) an accu-
rately identified purpose that (2) is reasonably specific.3 The
court’s decision to adopt the Attorney General’s purpose despite
these shortcomings suggests that the court desired to find grounds
for upholding the regulation rather than test the reasonableness of
the ban given the purpose expressly stated by the Director at the
time he promulgated the regulation.

Historically, the court has deferred to the Department of La-

47. Dresser, 633 P.2d at 1005. See supra note 36 and accompanying text.

48. The court typically gives deference to an agency’s regulations. Kenai
Peninsula Fisherman’s Co-Op. Ass’n., Inc. v. State, 628 P.2d 897 (Alaska 1981).
In Kenai Peninsula the court asked whether a regulation was reasonably related
to the agency’s purpose, not one supplied by the c. urt.

49. Dresser, 633 P.2d at 1005-06.

50. See Bice, supra note 43, at 6-16.
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bor bccaut,,of its expertise and its legislative grant of power.5L By
choosing the Attorney General’s proffered purpose over that of
the Director, the court ironically deferred to a branch of the exec-
utive that has neither legislative power nor expertise.

The court’s “reasonable and not arbitrary” test can be used to
uphold almost any regulation. One can examine a rule’s reasona-
bleness in two ways. Interpretive reasoning is used to decide what
a rule means. Courts look for the purpose of a rule so they can
apply it accurately. Evaluative reasoning, on the other hand, in-
volves determining whether the means chosen by a rule are rea-
sonably related to the purpose given empirical realities. When
both these are used together, a court first examines the means to
determine the purpose of the rule (interpretive); next the court
looks to see if the means are reasonably related to the purpose
(evaluative). Not surprisingly, when a court uses both interpretive
and evaluative rea oning simultaneously, it necessarily decides
that the means chosen are reasonably related to the purpose. The
freedom to choose any conceivable purpose is the freedom to up-
hold any regulation.22

In .Dresser, the court first interpreted the regulation lo deter-
mine its "real” purpcse. In this regard, it chose the purpose of-
fered by the Attorney General despite the accuracy and specificity
of the Director’s purpose. The court then evaluated the reasona-
bleness of the regulation. Not surprisingly, the court held that the
goals it had selected for the regulation were reasonably related to
the means. While the court’s choices were limited, the court’s
ability to pick from among several possible goals gave it great dis-
cretion to uphold the regulation.

The Dresser court’s decision to select a purpose ibr the reg*
laticn that would make the ban reasonable rather than the one
that would make it arbitrary involved a choice of one policy over
another. Yet, the court’s actual consideration of ihe effect of ban-
ning the FWW was perfunctory despite the court’s reliance on
policy considerations as the basis for its decision. The court, rea-
soned that the FWW would be detrimental to workers because it
would mean lower wages and fewer jobs. The court drew these
conclusions by generalizing from the detrimental effects in this
particular case. Logically, the generalization was not justified,;
practically, it may have been incorrect.

51. Alaska Public Util. Comm’n v. Chugact, Electric Ass'a, Inc., 580 P.2d
687, 694 (Alaska 1978) (deference to agency acting with expertise); Kelly v.
2amarello, 486 K2d 906 (Alaska 1971) (deference to agency acting with grant of
authority from legislature)

52. See Bice, supra note 43.
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The court’s perfunctory treatment of the policy oasis for the
regulation may have overlooked some of th« advantages of the
FWW. The court was concerned with maintaining minimum
wage and overtime standards. The FWW does not endanger min-
imum wage standards because it provides that the base rate can
never drop below minimum wage.53 Moreover, the typical FWW
worker in Alaska earns well above minimum wage.54

The issue of whether the FWW injures overtime standards is
more problematic. While the FWW may, in certain cases, mean
less overtime compensation,% it does not strictly speaking offend
the policy of overtime compensation. In addition, the FWW may
provide mere total wages to the employee3 while affording him
the additional benefits associated with greater job stability.57

The policy behind overtime compensation is to provide in-
creased compensation for the added burden on a worker from ex-
cessive hours. Overtime hours arc not bad per se, rather only
uncompensated overtime hours are contrary to the Wage and

53. 29 C.F.R. §778.114(c) (J982).

54. Brief for Appellee at 28, Dresser, 663 P.2d 998 (quoting this employee's
wage at 59.35 per hour); see also Alaska Stale Manpower Review, March 1977, at
31 (Alaska construction workers averaged over a thousand cellars per week in
1976).

55. For example, consider two workers A and B, who work identical hours
but under different payment plans. A and B both work 50 weeks during the year
making $10 per hour in a 40 hour week. A is on a FWW plan so his overtime
rate varies. Bison a regular payment plan so he docs not get his full salary when
he works less than 40 hours. For simplicity, assume both first work 25 weeks of
50 hours and then 25 weeks of 30 hours. A’s wages in the first period would be
511,000 In the next 25 weeks A makes $400 per v/eek, or $10,000 total. A’s
wages for the year arc $21,000. B’s wages in the first period would be $13,750
based on $10 per hour for regular time and $15 per hour for overtime. However,
during the second 25 weeks, 0 would earn only $7500 for a total of $21,250.
Thus, the worker under a non-FWW plan would be $250 better off. This exam-
ple assumes an equal number of hours over 40 per week as under 40 per week. |If
more weeks had less than 40 hours, then the FWW worker could make signifi-
cantly more than a worker on a normal payment plan. If more weeks had more
than 40 hours, then the opposite would be true.

56 Seesupra note 55. If A and B both work 35 weeks of 20 hours and then
15 weeks of 60 hours, then A would earn $20,997 under the FWW, but B woulc'
only earn $17,500 under a regular system. This example may be more realistic
given that a great deal of work in Alaska is done luring the short summer
months, whih cold, darkness, and snow may prevent work during the winter.
During the v jiter, Anchor.ige experiences very short dDys in which construction
work, for example, could not be done for more than half a day. (This corre-
sponds to a 20 hour week.) In the summer, however. Anchorage gets more than
16 hours of daylight. Thus, workers could easily work 10 or 12 hour days, i.e. a
60 hour week. Ir. Fairbanks and on the north slope these light and dark differ-
ences arc even greater.

57. See infra note 64 and accompanying text.
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Hour Act. The FWW does not allow uncompensated overtime
hours, it merely provides a different formula for calculating over-
time. It still provides one and one-half times the base rate for
overtime. The Dresser court held that because under the FWW a
worker’s overtime rate goes down as he works more hours, it runs
against the policy of safeguarding overtime standards. This argu-
ment assumes overtime compensation is meant to increase in some
rigid proportion to hours worked. Other methods of paying over-
time do not have a fixed relationship between hours worked and
overiime compensation.3 In some pnyment systems thei 't is no
relationship at all between hours worked and compensation for
hours worked over 40.3 The Dresser court allowed the Director
of the Wage and Hour Division orthe Alaska Department of La-
bor to single out the FWW among various flexible payment plans.
This may not have been warranted.

Any payment plan is open to abuse. The FWW could be
used to mislead an employee into working longer hours for less
pay than he bargained for. However, given that the FWW neither
allows wages to fall below the minimum nor permits ove.nime
compensation at less than one and one-half times the base rate, it
appears that individual FWW plans could function consistently
with the “stated” purpose of the regulation. In Dresser, the court
removed the FWW from case-by-case review and effectively pro-
claimed that whenever the FWW is used, it is detrimental to
workers and against stale policy. The comt’s opinion is contrary
to evidence on the nature and desirability of the FWW.

The FWW can help workers in industries where the demand
for labor is volatile.& In working situations where hours vary a
great deal from one week to the next, the FWW provides workers

58. Eg., 29 C.F.R. 8 778.111 (a) (1982) provides a method of calculating the
rate o f “overtime" pay for pieceworker® 29 C.F.R. § 778.120 (1982) gives a
formula for figuring the amount of “overtime due” to workers who receive de-
ferred commission payments as their compensation.

59. E.g., some salespeople on commission and most salaried workers

60. It is well established that FWW plans are used where the demand for
labor is volatile. See Overnight Motor Transp. Co., Inc. v. Missel, 316 U.S. 572
(1942); see also 29 C.F.R. § 778.114(c) (1982) (“Typically [FWW) salaries are
paid to employees who do not work a regular schedule of hours and are in
amounts agreed on by the parties as adequate straight-time compensation for
long work weeks as well as short ones, under the circurr stances of the employ-
ment as a whole."); D. Fleuter, The Workweek Revolution 80 (1975) (dis-
cussing the benefits of Flextime plans generally: “One additional advantage
affecting both product and overtime is the possibility of adjusting work schedules
to meet fluctuations in the work load. Employees can then work mo’e hours
during peak periods and fewer hours when there is a slack period.”); G. Botl-
lander, Flextime—A New Face on the Work Clock 39 (1978).



1982-83] JUDICIAL REVIEW 195

with a minimum salary in alow weeks. This benefii to workers is
balanced against lower overtime pay in extremely busy weeks.
Thus, the FWW may aliow workers to receive steady pay for un-
steady jobs. In considering the costs and benefits to workers of an

plan, non-monctary, personal advantages of the FWW sug-
gest that the FWW could be more rewarding to workers than
plans which might provide a higher annual income.6L Many stud-
ies document the benefits to workers and employers of “flextime”
whereby employees choose their hours within a certain range.&
While the FWW plan in Dresser involved an employer making
the choices, it shares many of the same advantages.63 Moreover,
in situations where the volatility of the demand for labor is so
great that it causes frequent lay-ofls, the added stability alone of
an FWW plan might justify its use over an alternative plan that
could nc. ease the impact of severe fluctuations in the workload.64

The working conditions in Alaska provide many possible ex-
amples of situations where the FWW could be in the best interest
of both workers and employers. Construction laborers” work is
frequently interrupted by inclement weather. Alaskan workers

61. Seesupra note 55 for an example of how a worker could earn more on a
non-FWW plan. See infra notes 62-64 and accompanying text for reasons why
the FWW rnay be more rewarding nonetheless.

62. A. Evans, Hours of Work in Industrialized Countries 99-132
<1975), and S. Ronen, Flexible Workino Hours 57-79 (1981).

63. The FWW, as described in 29 C.F.R. 778.114 (a) - (c) (1932), does not
apply only to plans where the employer chooses the hours an employee must
work. Thus, by banning the FW W, the Dresser court banned a method of calcu-
lating overtime pay that could have been useful in adopting other "flextime”
plans whereby the worker chooses his or ncr own hours. Moreover, even if the
employer chooses the hours, many of the advantages of flexibility remain. See J.
Swart, A Flexible Approach to Workino Hours 204-06 (1978) (Flexible
working hour plans 1) reduce travel time and travel congestion, 2) allow employ-
ees larger blocks of time to spend with their families, ir leisure activities, or
working in the community, 3) reduce job stress on workt rs especially in harsh
working conditions, 4) encourage w'rkers to become moi *job-oriented rather
than hour-oriented thus improving employee attitudes u'wards their work,
5) help management in many ways which indirectly benefit the workers.).

64. Instability in the work place has been linked to many social problems.
See B. Lander, Towards an Understanding of Juvenile Delinquency 59
(1954) ("[DJelinqucncy was esscnlinlly related to the instability ... of an
area.”); M. Clinap.d, Anomie and Deviant Behavior 35 (1964) (linking devi-
ant social behavior to "a society whose social order is essentially unpredict-
able.”); D. Martin, Battered Wives 54-55 (1976) (suggesting a connection
between loss of employment and wife beating); D. Tiffany, R. Cowan & P.
Tiffany, The Unemployed: A Social-Psychological Portrait 63 (1970)
(explaining that part time workers had lower levels of work identity and work
involvement—important factors in developing "self-identity” and a stable
personality).
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would ordinarily have to go off the payroll whenever the weather
prevented them from working. A worker could be off work for
days or weeks. The FWW provides that the worker will be paid
for these weeks of idleness, but she must expect long hours in re-
turn when work can be done.® If a maintenance or repair man
for a large company is paid only when something breaks down,
his income could become very sporadic, and he might be forced
out of business. Then when the company needs the repairman, he
would be unavailable. Hence, the FWW could help both the re-
pairman and the company he works for by paying the employee to
be on Ciill. These scenarios are not at all far-fetched when it is
considered that 31.7% of Alaska’s workers are craft workers, oper-
ators, and laborers, of which a large proportion are maintenance
and repair workers or construction workers.6%

One need not go far to fmd examples of where the FWW
makes good policy sense. The point to focus on is that the court in
Dresser abdicated its case-by-case adjudicatory power over possi-
ble FWW abuses and upheld a comprehensive ban on the FWW.
The court could have checked abuses while avoiding such a harsh
result. For many workers and employers, this may cause serious
problems or prevent future benefits.

The real impact of Dresser on the Alaska labor situation may
not be what the court intended. Workers may not get higher
wages. Instead, employers may be forced to reduce the base rate
and factor their increased uncertainty costs into the reduced wages
for workers.67 Given the reason for using the FWW pay plan, it is
unlikely that more jobs will be created. The FWW is typically
used where demand for labor is ‘cry volatile;63 sometimes work is
plentiful while at other times it is nonexistent. It is costly for an
employer to hire and then lay off employees each time the work-
load fluctuates.® Moreover, it is not healthy for the labor force to
be in a boom-and-bust job cycle; it promotes transience and
worker fragmentation.70

65. See G. Bohlander, supra note 60, at 43-45 (describing how workers
became more “job oriented” under flcxiime systems and were more witling to
work longer hours to see a jou through).

66. Alaska Department of Labor, Occupational Employment Fore-
cast 3, 6-7 (1981).

67. On the north slope, the costs of maintaining a work force and transport-
ing workers long distances to and from jobs arc very high. Workers oAcn work
in .. week-on-week-otf system where they get paid for their entire week on the
job whether the climate permits work or not. The traveling distances alone sug-
gest u need for this system and for flexible payment plans.

68. See supra note 60.

69. J. Swart, supra note 63, at 212.

70. Herzog & Schlotimann, Labor Force Migration and Allocative Efficiency
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IV. W hat Should Be Learned from the Decision?

Despite the many problems with the Dresser decision dis-
cussed above, a direct assault on the Dresser holding would prob-
ably not be worth the cost of litigation. The court will probably
not change its ruling on the validity of the Alaska Department of
Labor regulation.7 Therefore, although there are good argu-
ments against the Dresser decision,72a client’s money would most
likely best be spent in lobbying against the regulation.

At best, the Dresser case provides the Alaska practitioner
with some insight into how the Alaska Supreme Court might eval-
uate the rationality of regulations in the future. The “rationality”
test has little content when the court may select any conceivable
purpose for a regulation.73 When evaluating the rationality of a
quasi-legislative regulation, how far will the court be willing to go
in selecting any purpose that will support the regulation? What
weight will it give to the Attorney General’s suggested purpose?
Will the court suggest its own purpose when no other purpose ex-
ists that would make a regulation rational?

The Alaska cases construing statutes and regulations7 indi-
cate that the short answer to these questions appears to be that the
court will select any conceivable purpose for a regulation, absent
special circumstances such as a fundamental right or an equal
protection issue. Dresser demonstrate:; that the court was willing
to use the Attorney General’s purpose even it if meant rejcciing
the intent of the Director who promulgated the regulation. Fi-

in the United States: The Rotes o f Information and Psychic Costs, 19 Economic
Inquiry 459 (1981) (documents thnt people move to find better working situa-
tions and (hat this causes psychic costs); Frcudcnburg, Women and Men in an
Energy Roomtown: Adjustment, Alienation and Adaptation, 46 Rural Socio:.-
ooy 220 (1981) (discussing some of the psychological problems of moving to an
energy boomlown to find work). For a dramatic discussion of the trauma associ-
ated with a boom-and-bust job cycle, see D. Tiffany, supra note 64, at 33-83
(describing the feelings of powerlcssncss, apathy, and loss of hope of migrant
workers who travel from one harvest to the next).

71. In Webster v. Bechtel, 621 P.Id 890 (Alnska 1980), the court nlso upheld
an Alaska Department of Labor regulation despite n challenge that it was pre-
empted by federal regulations. The court held in Webster, ns it did in Dresser,
that the Alaska regulation was more protective of workers nnd therefore accepta-
ble. Thus, the Alaska Supreme Court hns indicated a strong preference for up-
holding the validity of AltJkn Department of Labor regulations thnt conflict with
federal regulations.

72. Any assault on the bnn of the FWW should include u commerce clause
argument, see supra note 21, end a strong policy analysis of the benefits of the
FWW, see supra notes 54-55 and accompanying text. It is noteworthy that Ap-
pellant’s Brief did not discuss the policy arguments for the FWW.

73. See supra note 52 and accompanying text.

74. See infra notes 78-80 and accompanying text.
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nally, different cases suggest different answers to the question of
whether the court would go so far as to invent its own purpose for
a rule that would make the rule rational where no other source
supplied such a purpose.

An examination of the Alaska Supreme Court’s application
of the rationality test will illustrate the accuracy of the above gen-
eralization. The court reviews administrative regulations under
the Administrative Procedure Act, which states that a court should
determine whether a regulation is “reasonably necessary to carry
out the purpose of the statute.”’ In Kelly v. Zamarellc,7 the
Alaska court held that it would treat regulations made by agencies
with a lawful grant of authority as if the regulations were statutes
passed by the legislature.77 Isakson v. Rickey7explained how the
court would review legislative enactments. The court announced
a stricter standard ofjudicial review than the federal rational basis
approach. The court stated that laws must have a “fair and sub-
stantial relation to the object of the legislation.”™ The coi’-t ex-
plained how the test would work: “Judicial deference to a broad
range of conceivable legislative purposes and to imaginable facts
that might justify classifications is strikingly diminished. Judicia’
tolerance of overinclusive and underinclusive classifications is no-
tably reduced. Legislative leeway for unexplained pragmatic ex-
perimentations is substantially narrowed.”&

The language oflsakson certainly suggests that the court will
not allow a kind of “any-conceivable-purpose” analysis in evalu-
ating legislation. Indeed, the test to be applied sounds much like
the intermediate st. ndard of reviev/ employed by the United
States Supreme Court in classifications based on gender. In
Califano v. Goldfarb8l and Weinberger v. Wiesenfcld® the United
States Supreme Court struck down government benefit payment
schemes which utilized gender-based classifications that were not
substantially related to a legitimate government interest. This was
done despite the fact that in each case the United States Attorney
General suggested a rational purpose that might have supported
the controversial classifications.

75. AS 44.62.030 (1980).

76. 486 P.2d 906 (Alaska 1971).

77. id. at 911.

78. 550 P.2d 359 (Alaska 1976).

79. 1d. at 362 (quoting Slate v. Wylie. 516 P.2d 142, 145 (Alaska 1973)).

80. lIsakson, 550 P.2d at 362 (quoting Gunther, The Supreme Court, 1971
Term—Foreword: In Search ofEvolving Doctrine on a Changing Court: A Model
for Newer Equal | rotection, 86 Harv, L. Rev. 1, 20 (1972)).

81. 430 U.S. 199 (1977).
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*The Alaska “substantially related” test, however, has not
been applied as strictly as Isakson suggests. In applying the test,
the Alaska Supreme Court has invariably upheld a challenged
statute unless a fundamental right or suspect class was involved.8
In one case, State v. Erikson,8 the court was willing to consider
facts not in the record to uphold the rationality of a criminal stat-
ute forbidding the possession of cocaine. While the language used
in Isakson suggests a stricter standard, in practice the court seems
to employ the more traditional minimal rational basis approach.

The application of Alaska’s rationality standard of judicial
review in these cases shows that, absent special concerns, the court
will uphold a challenged statute or regulation by using any pur-
pose that will make it reasonable. However, it remains to be seen
if the court will invent its own purpose which would support a
statute or regulation. The court’s history of applying the “sub-
stantially related” test and its attitude o< deference to statutes and
regulations suggests that it might invent a purpose. Moreover,
Erikson demonstrated the court’s willingness to go outside the rec-
ord to find support for a statute. On the other hand, the language
of Isakson indicates that the court would not invent a purpose if
none were supplied that would make the statute rational.

V. Conclusion

Dresser demonstrates that the court was willing to select the
regulatory purpose that supported the regulation. Thus, in up-
holding regulations and statutes, courts puiport to defer to the
policy choices of legislative and quasi-legislative bodies. Through
this process the court hopes to avoid making policy determina-
tions by always upholding the policy choices of the legislature or
agency. In many cases, however, the choice to apply the reasona-
bleness standard will itself involve the court’s choice of one policy
over another. The court should be aware, and Alaska practition-
ers should be ready to point out, that the court ought not ignore

83. In Slate v. Lewis, 559 P.2d 630 (Alaska 1977), the court reviewed a pro-
cedure whereby the state of Alaska relinquished some of its lands, including
mineral rights, to the federal government so that they in turn could give natives
their aboriginal entitlements. The court upheld the act, saying it had a fair and
substantial relationship to a legitimate government interest. In Plas v. State, 598
P.2d 966 (Alaska 1979), the court upheld a prostitution statute but struck out a
reference in the statute that made it only applicable to females. The court con-
sidered the purpose of the statute and then applied the substantially related test.
Finally, in Hilbers v. Municipality of Anchorage, 6il P.2d 31 (Alaska 1980), the
court reviewed and upheld a statute that forbade people who had been convicted
of certain crimes in the previous two years to operate massage parlors.

84. 574 P.2d 1 (Alaska 1978).
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the intent of an agency in promulgating a regulation in the name
of deference to that agency’s regulation. Perhaps the Dresser case
IS an aberration, but it is useful because it shows how far the
Alaska Supreme Court is willing to go to find that a regulation is
reasonable. Hopefully this analysis will make Alaska practition-
ers aware of the tendency and suggest avenues for guarding
against it in particular cases.

Damsl Friesen
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