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A l a s k a  C o u r t  S y s t e m

TO:: r
K arla F o r s y t h e  

G eneral Counsel

f r o m -. Robert G. Fi s h e  
Fiscal O f f i c e r

d a t e  : February 2, 1983

SUBJECT: Travel Costs -

Pre-emptions

f -

T h e  following information is provided in response to your request for 

information o n  the cost of travel arising from the p re-emption of 

judges,.

Several problems prevent an accurate reporting of these costs. To 

b e g i n  with, Technical Operations does not accumulate statistics strictly 

on the n u m b e r  of pre-emptions. Some statistics are available for all 

the categories of disqualifications, but not all courts are represented. 

Secondly, the travelling judges do not report the specific reason for 

travelling to other courts on their reimbursement claims. T he result 

is the court does not ha v e  the capability to identify the actual cost 

of pre-em p t i v e  disqualifications.

De s pite these problems, all judicial travel claims for the period of 

7/1 through 12/3.',-82 were reviewed. Those claims which appeared to be 

related to the • re-emption or disqualification of a judge wer e  analyzed 

further. While, this method of estimating costs is not perfect, it 

provides an approximate cost figure.

The schedule presented below shows the travel costs of providing judicial 

coverage for disqualifications at various court locations d u ring the six 

month period ending 12/31/82.

J\X>
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CO U R T  LOCATION

Juneau - District Court 

- Superior Court

I

•

K e tchikan - District Court 
- Superior Court

Bethel - Trial Courts

K e n a i  - Trial Courts

Homer - District Court

TOTAL

T RAVEL COSTS

$ 2,500 

600

1,250

1,100

3,900

650

2 ,700

?12,700

T he approximate annual cost would be $25,400. To obtain estimated costs 

for individual locations the six m o n t h  figures should be doubled.

Adm. F-l 

Rev. 2-73
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D e a r  R e p r e s e n t a t i v e  V a s k a :

I a m  w r i t i n g  r e g a r d i n g  H o u s e  3 i l l  79 w h i c h  h a s  a p p a r e n t l y  b e e n  
i n t r o d u c e d  i'n t h e  F i r s t  S e s s i o n  o f  the 1 3 t h  L e g i s l a t u r e .  T h i s  
b i l l  p r o v i d e s  t h a t  t h e  c u r r e n t  A l a s k a  S t a t u t e  2 2 . 2 0 . 0 2 2  p r o v i d i n g  
for p e r e m p t o r y  d i s q u a l i f i c a t i o n  of  j u d g e s  b e  r e p e a l e d .  I w i s h  to 
e x p r e s s  m y  m o s t  s i n c e r e  o p i n i o n  that t h e  p a s s a g e  o f  t h i s  b i l l  
w o u l d  c o n s t i t u t e  a g i a n t  l e a p  b a c k w a r d  in t h e  s t r u g g l e  f o r  a f a i r  
and i m p a r t i a l  j u d i c i a r y  in A l a s k a .

I ta k e  a p a r t i c u l a r  i n t e r e s t  in this b i l l  b e c a u s e  m y  f a t h e r ,  
R o b e r t  A. P a r r i s h ,  s t r o n g l y  s u p p o r t e d  it w h e n  it w a s  o r i g i n a l l y  
pass e d .  I h a v e  p a i d  s p e c i a l  a t t e n t i o n  t o  t h e  e f f e c t  w h i c h  it h a s  
had u p o n  t h e  j u d i c i a r y  and j u s t i c e  in i n d i v i d u a l  ca s e s .  I h a v e  
c o n s u l t e d  w i t h  n u m e r o u s  o t h e r  l a w y e r s  w h o s e  o p i n i o n s  I r e s p e c t .  
A m o n g  tho s e ,  t h e  n e a r  u n a n i m o u s  c o n s e n s u s  i s  t h a t  the p e r e m p t o r y  
d i s q u a l i f i c a t i o n  p r o c e d u r e  h a s  b e e n  of g r e a t  b e n e f i t  to t h e  s t a t e  
and s h o u l d  n o t  b e  a b a n d o n e d .

The p e r e m p t o r y  d i s q u a l i f i c a t i o n  p r o c e d u r e  o p e r a t e s  on t w o  
i n d e p e n d e n t  l e v e l s .  E a c h  is b a s i c  to f a i r  a d j u d i c a t i o n  o f  b o t h  
c i v i l  and c r i m i n a l  c o n t r o v e r s i e s  in this s t a t e .

On the f i r s t  l e v e l ,  t h e  d i s q u a l i f i c a t i o n  p r o c e d u r e  h e l p s  i n s u r e  
th a t  a p a r t y  o r  h i s  c o u n s e l  w i l l  n o t  be r e q u i r e d  t o  p a r t i c i p a t e  
in l i t i g a t i o n  b e f o r e  a j u d g e  w h o  is c o n s c i o u s l y  o r  u n c o n s c i o u s l y  
b i a s e d  a g a i n s t  him. D e s p i t e  its rapid g r o w t h  a n d  l a r g e  size, 
A l a s k a  is a s m a l l  s t a t e  in t e r m s  of  its c i t i z e n s  i n t e r - r e l a t i o n­
sh i p s  and t h e i r  r e l < t i o n s h i p  w i t h  the j u d i c i a r y .  L a w y e r s  
e s p e c i a l l y  h a v e  t h e  o c c a s i o n  to go b e f o r e  t h e  s a m e  j u d g e  t i m e  a n d  
t i m e  a g a i n  d u r i n g  t h e  c o u r s e  of  the a v e r a g e  y e a r .  T r i a l  j u d g e s  
w i e l d  s u b s t a n t i a l  p o w e r  w e l l  b e y o n d  that w h i c h  c a n  b e  c o n t r o l l e d  
b y  a p p e l l a t e  r e v i e w .  T h e  p o t e n t i a l  is a l w a y s  p r e s e n t  t h a t  a 
j u d g e  w i l l  f o r  n o n - j u d i c i a l  : a a s o n s  act in a b i a s e d  m a n n e r  
a g a i n s t  a g i v e n  a t t o r n e y  o r  'arty. The a v a i l a b i l i t y  o f  a 
p e r e m p t o r y  c h a l l e n g e  e f f e c t i v e l y  p r e c l u d e s  a j u d g e  fr o m  at l e a s t  
r e p e a t e d l y  a c t i n g  in a b i a s e d  m a n n e r  a g a i n s t  a l a w y e r  oi p a r t y .
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A d d i t i o n a l l y ,  d e s p i t e  t h e  h i g h  q u a l i t y  o f  t h e  A l a s k a n  j u d i c i a r y ,  
l a w y e r s  a r e  o f t e n  c o r r e c t  in the b e l i e f  t h a t  a c e r t a i n  j u d g e  m a y  
n o t  be p r o p e r l y  s u i t e d  to t h e  t r i a l  o f  a c e r t a i n  t y p e  o f  case. 
Aga i n ,  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  h e l p s  i n s u r e  t h a t  such 
a l a w y e r  o r  h i s  c l i e n t  w i l l  n o t  b e  b o u n d  t o  a c c e p t  a g i v e n  j u d g e  
to try a n y  g i v e n  t y p e  o f  case.

A t  the s e c o n d  l e v e l ,  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  p r o m o t e s  
and a s s u r e s  t h a t  t h e  j u d i c i a r y  w i l l  i n  g e n e r a l  o p e r a t e  in a 
c o m p l e t e l y  u n b i a s e d  m a n n e r  a n d  w i l l  s t r i v e  to p r o v i d e  j u s t i c e  
u n i f o r m l y .

It is e a s y  to s a y  at t h i s  s t a g e  of t h e  j u d i c i a r y ' s  d e v e l o p m e n t  
t h a t  w c  d o  n o t  n e e d  a p e r e m p t o r y  c h a l l e n g e  law b e c a u s e  t h e r e  is 
no e v i d e n c e  t h a t  a n y  j u d g e  h a s  b e e n  a c t i n g  in a b i a s e d  m a n n e r  
t o w a r d  a n y  p a r t i c u l a r  a t t o r n e y s  or any p a r t i c u l a r  t y p e  o f  cases. 
But, t h i s  h a s  n o t  a l w a y s  b e e n  the case. T h e r e  h a v e  in t h e  p a s t  
b e e n  s t r o n g  i n t e r - p e r s o n a l  c o n f l i c t s  b e t w e e n  l a w y e r s  a n d  j u d g e s  
w h i c h  h a v e  r e s u l t e d  in b i a s e d  d e c i s i o n s .  L i k e w i s e ,  b e f o r e  the 
p e r e m p t o r y  c h a l l e n g e  law t h e r e  w a s  m u c h  less u n i f o r m i t y  in 
j u d i c i a l  a p p l i c a t i o n  o f  t h e  law. It is m y  s t r o n g  b e l i e f  t h a t  the 
» e r e m p t o r y  c h a l l e n g e  law h a s  c o n t r i b u t e d  s u b s t a n t i a l l y  t o  the 
i m p r o v e d  j u d i c i a l  s i t u a t i o n  in this s t a t e .

T h e  e x e r c i s e  o f  a p e r e m p t o r y  c h a l l e n g e  in a n y  g i v e n  c a s e  is of 
little s i g n i f i c a n c e  t o  a judge. H o w e v e r ,  i f  a p a t t e r n  d e v e l o p s  
w h e r e b y  a c e r t a i n  a t t o r n e y  is r e p e a t e d l y  ch -.llenging t h e  sa m e  
j idge, i t  b e c o m e s  a p p a r e n t  to the b a r  in g e n e r a l  t h a t  t h a t  
av :orney d o e s  n o t  b e l i e v e  he  c a n  get a f a i r  t r i a l  in f r o n t  of 
th a t  j u d g e .  N o  j u d g e  w i s h e s  to b e  s u b j e c t  to s u c h  p u b l i c  o p i n i o n  
and t h e r e f o r e  e a c h  s t r i v e s  to a v o i d  b i a s  in his a t t i t u d e  t o w a r d s  
a t t o r n e y s  a n d / o r  p a r t i e s  a n d  t h e i r  c a s e s .  T h i s  o f f i c e  h a s  n o t  
h a d  o c c a s i o n  to p e r e m p t o r i l y  c h a l l e n g e  a j u d g e  for m a n y  ye a r s .  
N e v e r t h e l e s s ,  w e  c o n s i d e r  t h e  r i g h t  to a p e r e m p t o r y  c h a l l e n g e  a 
f u n d a m e n t a l  g u a r a n t e e  o f  the h i g h  q u a l i t y  a n d  u n b i a s e d  j u d i c i a r y  
that w e  h a v e .

L i k e w i s e ,  if a n y  j u d g e  d e v e l o p s  a p a t t e r n  o f  b i a s  in a g i v e n  type 
o f  case, t h a t  p a t t e r n  w i l l  s o o n  b e c o m e  e v i d e n t  t h r o u g h  t h e  u s e  of 
p e r e m p t o r y  c h a l l e n g e s .  A g a i n ,  s ince s u c h  a p a t t e r n  is i n d i c a t i v e  
o f  bias, n o  j u d g e  w o u l d  w a n t  it co c o n t i n u e .  T h e r e f o r e ,  h e  w i l l  
be s p u r r e d  to c l o s e l y  e v a l u a t e  his r u l i n g s  in l i g h t  o f  t h o s e  of 
o t h e r  j u d g e s  a n d  c o n f o r m  t o  them. In t h i s  w a y ,  t h e  j u d i c i a r y  
a c t s  in a m o r e  u n i f o r m  m a n n e r .  U n i f o r m  a p p l i c a t i o n  o f  l a w s  is 
d e s i r a b l e .  A s i d e  f r o m  e q u a l i t y  of t r e a t m e n t ,  it s p e e d s  the 
r e v i s i o n  p r o c e s s  if the p e o p l e  or the l a w m a k e r s  d i s a g r e e  w i t h  the 
m a n n e r  o f  a p p l i c a t i o n .
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P e r h a p s  t h e  m o s t  i m p o r t a n t  a t t r i b u t e  o f  t h e  p e r e m p t o r y  c h a l l e n g e  
p r o c e d u r e  is t h a t  it a l l o w s  a t t o r n e y s  to r e p r e s e n t  t h e i r  c l i e n t s  
to  t h e  f u l l e s t  e x t e n t  w i t h o u t  f e a r  o f  s u b s e q u e n t  j u d i c i a l  
r e p r i s a l  in o t h e r  cases. In  t h e  a b s e n c e  o f  a p e r e m p t o r y  
c h a l l e n g e  r u l e ,  j u d g e s  c a n  d e v e l o p  the a t t i t u d e  t h a t  t h e y  a r e  
a l w a y s  r i g h t  a n d  t h a t  ai-.y a t t o r n e y  w h o  c h a l l e n g e s  t h e i r  j u d g m e n t  
b y  o p e n l y  d i s a g r e e i n g  w i t h  it o r  a p p e a l i n g  it is w r o n g . In t h e  
a b s e n c e  o f  a p e r e m p t o r y  c h a l l e n g e ,  a c h a l l e n g e  t o  t h e  a u t h o r i t y  
of s u c h  a j u d g e  w i l l  be  m e t  w i t h  c o n s c i o u s  o r  u n c o n s c i o u s  
r e t a l i a t o r y  m e a s u r e s  in a s u b s e q u e n t  case.

I a m  p l e a s e d  to s a y  t h a t  in F a i r b a n k s ,  a t  le a s t ,  t h e r e  is no 
e v i d e n c e  o f  su c h  a t t i t u d e s .  H o w e v e r ,  as t h e y  d i d  e x i s t  b e f o r e  
t h e  p e r e m p t o r y  c h a l l e n g e  l a w  a n d  d o  e x i s t  in o t h e r  s t a t e s  w i t h o u t  
s u c h  a law, I am  c o n s t r a i n e d  to b e l i e v e  t h a t  t h e r e  is a c a u s e  a n d  
e f f e c t  r e l a t i o n s h i p .

I h a v e  n o t  h a d  a n y  e x p e r i e n c e  w i t h  p o l i t i c a l  c o n t r o v e r s i e s  in the 
c o u r t s .  H o w e v e r ,  I w o u l d  a s s u m e  t h a t  the r i s k  o f  a b i a s e d  j u d g e  
is as g r e a t  t h e r e  as it is in o t h e r  t y p e s  of c a s e s .  A s  a 
l a w m a k e r ,  I w o u l d  t h i n k  t h a t  y o u  w o u l d  b e  e s p e c i a l l y  a t t u n e d  to 
t h e  i m p o r t a n c e  t h a t  an u n b i a s e d  j u d g e  m a ^ e s  in a l e g a l  
c o n t r o v e r s y .  I a m  s u r e  y o u  can s e e  as w e l l  as I t h a t  t h e r e  is 
a l w a y s  the p o t e n t i a l  for the s e l e c t i o n  o f  a j u d g e  w h o  s i m p l y  
r h o u l d  not b e  c h o s e n  to h e a r  a g i v e n  case. I a l s o  h o p e  y o u  c a n  
. ' l e r s t a n d  t h a t  j u d g e s ,  a s  h u m a n  b e i n g s ,  are s e n s i t i v e  t o  t h e i r  
r e p u t a t i o n  as to f a i r n e s s .  S i n c e  the p e r e m p t o r y  c h a l l e n g e  r u l e  
m a y  b e  the s i n g l e m o s t  i m p o r t a n t  m e a n s  b y  w h i c h  j u d i c i a l  
r e p u t a t i o n s  c a n  b e  d e v e l o p e d  and c o m m u n i c a t e d ,  t h e i r  c o n t i n u e d  
e x i s t e n c e  is c r i t i c a l .

I u n d e r s t a n d  t h a t  t h e r e  a r e  c o n c e r n s  of e x p e d i e n c y  w h i c h  w o u l d  
m i l i t a t e  in f a v o r  o f  r e p e a l i n g  t h e  p e r e m p t o r y  c h a l l e n g e  rule. I, 
for o n e ,  f a v o r  t a k i n g  m e a s u r e s  w h i c h  i n c r e a s e  t h e  e f f i c i e n c y  and 
r e d u c e  the c o s t  o f  t h e  l e g a l  s y s t e m .  N e v e r t h e l e s s ,  the 
i m p o r t a n c e  o f  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  in t e r m s  of 
j u d i c i a l  q u a l i t y  a n d  f a i r n e s s  o f f s e t s  b y  far its c o s t  in t e r m s  of 
e f f i c i e n c y  a n d  e x p e n s e .  T h e r e f o r e ,  I h o p e  t h a t  y o u  w i l l  o p p o s e  
p a s s a g e  of  H o u s e  B i l l  79.

S i n c e r e l y ,



TO: Don.

FROM: J a n
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* - *

. • • . •
RE: R e p e a l ^ o f  P e r e m p t o r y  C h a l l e n g e  o f  J u d g e

■. ' J u d i c i a r y  c o m m i t t e e  h e a r i n g  'on 1 / 3 1 / 8 3  „
.‘•s-i' U/ v-v’ .v- -

• j’*v .. . ^ ; ;•*• .V> -1̂7;.* -  ̂•nT^c^\w§'

A S  2 2 . 2 0 . 0 2 2 ; ‘ i f . a  p a r t y  o r  t h e  p a r t y 's a t t o r n e y  
a f f i d a v i t  a l l e g i n g  u n d e r . o a t h  the b e l i e f  t h a t  a  f a i r  
i m p a r t i a l  t r i a l  c a n n o t  b e  o b t a i n e d  "if t h e  judge a s s i g n e d  to 
t h e  c a s e  h e a r s  lu ; ‘./vur t h e  case, t h e n  t h e  p r e s i d i n g  j u d g e  m u s t  
i m m e d i a t e l y  assign.: t h e  c a s e  to a n o t h e r  judge.

/ ■
C r i m i n a l  R u l e  25(d) a n d  C i v i l  R u l e  42(c) s t a t e  t h a t  e a c h  p a r t y  
i n  a  c r i m i n a l  c a s e  ( p r o s e c u t i o n  a n d  defense) a n d  i n  a c i v i l  
c a s e  h a v e  t h e  r i g h t  t o  o n e  c h a n g e  o f  a  judge. T h e  p a r t i e s  
n e e d  n o t  f i l e  a n  a f f i d a v i t  a l l e g i n g  bias. The r u l e s  s e t  f o r t h  
th e  p r o c e d u r e s  t o  b e  f o l l o w e d  in r e q u e s t i n g  a  c h a n g e  o f  judge.

H o u s e  Bill.:79 w o u l d  r e p e a l  A S  2 2 . 2 0 . 0 2 2  a n d  t h e  c r i m i n a l  
a n d  c i v i l  rules. T h e  b i l l  w o u l d  a l s o  a m e n d  A S  2 2 . 2 0 . 0 2 0  to r e a d  
that. a . j u d g e  c a n  b e  d i s q u a l i f i e d  o n l y  u n d e r  A S  2 2.20.020 o r  A S  
22.30 . 0 7 0 .  A s  2 2 . 2 0 . o 2 0  s e t s  for t h e  g r o u n d s  f o r  d i s q u a l i f y i n g  
a j u d g e  f o r  ; 1) i n t e r e s t  i n  the o u t c o m e  o f  the cse; 2) n o t  
b e i n g  p r e s e n t  w h e n  t h e  c a s e  w a s  p r e s e n t e d ;  3) a p p e a r i n g  as a 
m a t e r i a l  w i t n e s s  i n  t h e  case; 4)., b e i n g  r e l a t e d  t o  t h e  pr.rties;.
5) h a v i n g  r e p r e s e n t e d  o n e  o f  the p a r t i e s  i n  t h e  p a s t  two 
y ears; o r  6) . f e e l i n g  t h a t  a h e  c a n n o t  r e n d e r  a  f a i r  a n d  i m p a r t i a l  
d e c i s i o n .  ‘ A S  2 0 . 3 0’.0/0 s e t s  g r o u n d s  f o r  s u s p e n s i o n ,  removal, 
r e t i r e m e n t  a n d  c e n s u r e  of' u  j udge as a r e s u l t  o f  a  r e c o m m e n d a t i o n  
b y  the c o m m i s s i o n  f o r  j u d i c ial.'qualifications o r  a s  a  r e s u l t  
o f  b e i n g  c h a r g e d  w i t h  a  felony.

B A C K G R O U N D  o n  p e r e m p t o r y  d i s q u a l i f i c a t i o n  o f  a j u d g e  - In tc.e 
A l a s k a  C i v i l  C o d e  o f  1900, t h e  l e g i s l a t u r e  p a s s e d  a  b i l l  a l l o w i n g  
f o r  the d i s q u a l i f i c a t i o n  o f  a j u d g e  f o r  cause. T h e  l i t i g a n t s  
h a d  to p r o v e  t h a t  t h e  j u d g e  w a s  b i a s e d  i n  a  f o r m a l  h e a r i n g  b e f o r e  
t h e  j u d g e  c o u l d  b e  d i s q u a l i f i e d .  I n  19<T' A l a s k a  p a s s e d  its 
f i r s t  p e r e m p t o r y  d i s q u a l i f i c a t i o n  act.. T h e  l i t i g a n t  h a d  to 
a l l e g e  i n  a n  a f f i d a v i t  t h a t  the j u d g e  w a s  b i a s e d  a g a i n s t  the 
a f f iant. N o  h e a r i n g  w a s  h e l d  a n d  t h e  c h a n g e  o f  j u d g e  m a d e  as 
a  m a t t e r  o f  r i g h t .  T h i s  s a m e  a c t  w a s  r e c o d i f i e d  i n  the same 
f o r m  o n  s t a t e h o o d .  I n  1967, A S  2 2 . 2 0 . 0 2 2  w a s  p a s s e d .  -It is 
e s s e n t i a l l y  t h e  s a m e  a s  t h e  o r i g i n a l  
A l a s k a  Supreme..Court p r o m u l g a t e d



P a g e  2 p e r e m p t o r y  d i s q u a l i f i c a t i o n  b i l l

A c c o r d i n g  t o  the l a w  r e v i e w  a r t i c l e ,  A l a s k a  h a s  o n e  o f  . 
the m o s t  l i b e r a l  acts o f  t h i s  t y p e  i n  t h  e nation. F e w  s t a t e s  
a l l o w  d i s q u a l i f i c a t i o n  of a judge w i t h o u t  a t  l e a s t  t h e  f o r m a l  
r e q u i r e m e n t  o f  a n  a f f i d a v i t  a l l e g i n g  bias. The a r t i c a l  p o i n t s  
o u t  t h o u g h ,  t h a t  the e l i m i n a t i o n  o f  t h a t  r e q u i r e m e n t  a v o i d s  
t h e  r a n c o r  felt, b y  .some j udges a t  b e i n g  c a l l e d  b i a s e d .  T h e  
c o u r t  r u l e s  c o n t r a d i c t  the s t a t u t e  b e c a u s e  they do n o t  r e q u i r e  
a n  a f f i d a v i t  w h i l e  the s t a t u t e  does. G i e f f e l s  v. S t a t e  h e l d  
t h a t  t h e  c o u r t  r u l e s  s u p e r c e d e  t h e  s t a t u t e  b e c a u s e  t h e  c o n s t i - L i n  • 
t u t i o n  g i v e s  t h e  c o u r t  tthe p o w e r  t o  m a k e  its o w n  rules.
Art. IV, sec.; 15. .

. v- • -• ‘. W V " .  • ; —  * • : { ■
r T The. a r t i c l e  d i s c u s s e s  w h e t h e r  t h e  legislature, u n d e r  t h e  •

s e p a r a t i o n s o f  p o w e r s  d o c t rine, h a s  t h e  p o w e r  to l e g i s l a t e  a
p e r e m p t o r y  d i s q u a l i f i c a t i o n  act. T h e  a r t i c l e  c o n c l u d e s  t h a t
i t  does. ;The a r t i c l e  s t a t e s  t h a t  s u c h  a n  a c t  is n o t  a n  i n f r i n g e - -;
m e n t  o n  t h e  j u d i c i a r y ' s  p o w e r  to p a s s  its o w n  r u l e s  w h e n
t h e  s t a t u t e  r q u i r e s  the l i t i g a n t  t o  p r o v e  bias a n d  removal' .
o f  t h e  j u d g e  f o r  a c t u a l  b i a s  is n e c e s s a r y  to s a f e g u a r d  t h e
l i t i g a n t ' s  r i g h t  to a f a i r  trial. The. l e g i s l a t u r e  c o u l d  n o t
p a s s  a. v a l i d  l a w  w h i c h  a l l o w e d  f o r  t h e  r e c u s a l  o f  a judge •
w i t h o u t  a l l e g i n g  bias, a l t h o u g h  t h e  j u d i c i a r y  could. S u c h .
a n  a c t  w o u l d  n o t  a f f e c t  the s u b s t a n t i v e  r ights o f  a party,
m e r e l y  h i s  p r o c e d u r a l  rights. T h e  . j u d i c i a r y  has the o n l y
p o w e r  t o  p a s s  p r o c e d u r a l  rules. T h e  a r t i c l e  also d i s c u s s e s
w h e t h e r  t h e  r i g h t  to a p e r e m p t o r y  c h a l l e n g e  o i  a- j u d g e  is
a  c o n s t i t u t i o n a l  right. T h i s  is u n c l e a r  w h e n  the r i g h t  is
b a s e d  o n  b i a s  o f  t h e  j u d g e .’ Of c o u r s e ,  a party h a s  t h e  r i g h t
t o  a p p e a l  a c a s e  t r i e d  b e f o r e  a b i a s e d  judge. The i s s u e  is
w h e t h e r  you- c a n  d i s q u a l i f y  a j u d g e  b e f o r e  the trial. I t  is
c l e a r  t h a t  t h e r e  is no> s c o n s t i t u t i o a n l  b a s i s  for t h e  r i g h t
s p e c i f i e d  i n  t h e  CirR 25(d) a n d  C R  42(c).

J U S T I F I C A T I O N  F O R  T H E  S T A T U T E  .
1. I t  i s  v e r y  d i f f i c u l t  to p r o v e  r a c i a l  bias o r  a n y  o t h e r  k i n d

o f  bias. . . • • ’ '
2. If y o u  3 o s e  a m o t i o n  to e x c u s e  a judge for b i a s ,  y o u  m u s t’ . 

f a c e -. u... t h a t  j u d g e  t h r o u g h o u t  t h e  t r i a l  , '
3. H a v i n g  t o  a l l e g e  b i a s  of a judge, even in a n  a f f i d a v i t ,  *• 

p i s s e s  o f f  a l o t  o f  judges. >' . ;
4. : If y o u  l o s e  a m o t i o n  for a  c h a n g e  o f  a judge,, y o u  h a v e

to d e c i d e  t o  g o  t h r o u g h  a trial, a p p e a l  t h e  case, a n d  p o s s i b l y  g o  • 
t h r o u g h  a n o t h e r  trial, o r  a p p e a l  t h e  d e c i s i o n  d e n y i n g  the m o t i o n  
to c h a n g e  t h e  j u d g e  t h r o u g h  a p e t i t i o n  o f  review. T h e  r e s u l t  is 
c o u r t  t i m e  a n d  d e l a y  a n d  e x j p ense. ’

CH A N G E  O F  C O U R T  R U L E
S i n c e  H o u s e  B i l l  79 p r o p o s e s  t o  c h a n g e  a c o u r t  rule, t w o -  

t h i r d s  o f  e a c h  h o u s e  m u s t  a p p r o v e  t h e  change. A r t  IV, Sec. 15.

W H O  m a y  t e s t i f y  -
I c o n t a c t e d  J x m  Douglas, P a u l  G r a n t ,  a n d  Bart R o s s e l l e  i n  . 

J u n e a u .  B a r t  is f o r m e r  p r e s i d e n t  o f  t h e  b a r  assn. I n  A n c h o r a g e ,
I c o n t a c t e d  M a r y  A n n  Foley, p r e s i d e n t  o f  the A n c h o r a g e  Assn. 
o f  W o m e n  L a w y e r s ,  K a r e n  Hunt, a n d  D i a n e  V alentine, v.p. o f  
A n c h o r a g e  Bar. K a r e n . H u n t  w a s  g o i n g  to t r y  and c o n t a c t  o t h e r  a t t y s
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61. A laska C r jm . R . C r . 25(d) there ina fte r c ited  as C rim ina l R u le  25(d)) 
p ro v id e s :

Change o r Judge as a . M a tte r o f  R igh t. * In  a l l courts o f  the state where 
a  m aster ca lenda r system  has beeL adopted , a  ju dge  m ay be perem ptorily 
cha llenged as fo llo w s : -

(1) Entitlement. In  an y  cr im ina l case in Superior o r  D is tr ic t Court, 
the prosecution and the de fense sh a ll each be en titled a s  a  m atter o f  
r ig h t to one change o f  ju d g e . When m u ltip le  defendants a re  unab le to  
agree upon the ju d g e  to  hear the case, the tr ia l ju dge  m ay, in  the in terest 
o f  ju s t ice , g ive  them  m ore than one change a s a  m atte r o f righ t; the 
p rosecuto r sh a ll be en tit le d  to  the sam e num ber o f changes as a l l  the 
de fendan ts com bined .

(2) Pr o c e d u r e .  A t  the t im e  requ ired  fo r  f i l in g  the om n ibus hearing 
fo rm , o r w ith in  5 days a f te r  a  jndge is  assigned the case fo r the f ir s t  
tim e , a  p a rty  m ay exercise h is  righ t to  change o f  judge b y  no ting the 
reque st on the om n ibus h earin g  fo rm  o r  by  f i l in g  a  “N o tice  o f Change

j-. o f  'Judge" s igned b y  counse l, i f  any, sta ting  the name o f  the ju d g e  to  
b e  changed. A  ju d g e  m ay honor a  tim e ly  in fo rm a l reque st-fo r change . 
o f  ju dge , en tering upon the record the da te o f the request and the name 

. o f  the pa rty  requesting  i t .  ‘ ’ . • •
(3) R e - A x ^ n m e n t .  W hen a request fo r  change o f  judge ’ is  t im e ly  

f i le d  un de r th is  ru le , the ju d g e  sh a ll p roceed no  fu rthe r- in  the action , 
except to  m ake su ch  tem pora ry  o rders as m ay  be ab so lu te ly  necessary 
to  preven t im m ed ia te  an d  irreparab le  in ju ry  be fo re the action can  be 
transferred to  ano ther ju d g e . However, i f  the named ju d g e  is the pre­
s id in g  judge , he sh a ll con tin ue to perfo rm  the functions o f the presid ing 
judge .

(4) Timeliness. F a i lu r e  to f i le  a  t im e ly  request prec ludes a 
change o f  ju d g e  un de r th is ru le  as a  m a tte r o f  r ig h t.

(5) Wai v e r .  A  p a rty  loses h is  righ ts under th is ru le  to change 
a  ju d g e  when he agrees to  the assignment o f the case to  a  p a rticu la r 
ju d g e  o r partic ipa tes be fo re  h im  in an  om n ibus hearing, any subsequent 
p re tria l hearing, a  hearing un de r R u le  11, o r the commencement o f  tr ia l.
N o  provision o f  th is  ru le  sh a ll bar a stipu la tion  as to the judge uefore 
w hom  a p lea  o f  g u ilty  o r  o f  no lo  contendere sh a ll be taken under R u le
I I .

62. A la s k a  C iv . R . C t .  4 2 ( c )  [here ina fter c ited  as C iv il R u le  42(c)) p ro ­
v id e s :

Change o f Judge as a  M a tte r o f  R Ight.'- In a ll co urts o f the state , a  ju dge  , 
o r  m aster m ay be pe rem p to rily  challenged as fo llow s:

(1) N a t u r e  o f  P roceeding.  In  an  ac tion pending In the Superior 
o r  D is tr ic t Courts, each side is  en titled as a  m atter o f righ t to a  change 
o f  one judge  and o f one m aster. Tw o  o r more parties aligned on the 
sam e side o f an action , w he ther o r not conso lidated , sha ll be treated as 
one side fo r  purposes o f the righ t to a  change o f  judge , b u t the presid ing 
ju d g e  maj; a llo w  an add ition a l change o f judge to a  party .whosc in terests 
in  the action are ho stile  o r  adverse to the in terests o f another pa rty  on 
the same s ide . A  pa rty  w ish in g  to exercise h is  r igh t to change o f  judge  
sh a ll f i le  a p lead ing en titled  "N o tice o f Change o f  Judge." The no tice 
m ay be signed b y  an atto rney , it  sh a ll state the name of the judge to  be 
changed, and i t sh a ll ne ithe r s n e r i f v  rronnds no r he accompanied b v  an 
a f f id a v it  A  judge  m ay hono r an in fo rm a l request fo r change o f judge . 
W hen tie does so , he sh a ll en te r upon the record the date o f the request 
and the name o f  the p a rty  o r  pan ics requesting change o f  judge.’- Sach 
ac tion sh a ll constitu te an exercise o f the requesting pa rty ’s r ig h t to 
change o f  judge . * •*

(2) Filing a n d  Service. The no tice o f  change o f judge , sh a ll be 
f ile d  and c o r e s  served on the parties, the presid ing judge , and the area 
co u rt a d m in i . . a to r, i f  an y , in  accordance w ith  R u le  5, A la ska  R u le s o f 
C iv il Procedure.

(3) Timeliness. F a ilu re  to  f i le  a  tim e ly  notice precludes change o f 
judge as a  m atte r o f  r igh t. N once o f  change o f judge is  timely i f  f ile d  
be fo re commencement o f  t r ia l and w ith in  f iv e  days a fte r notice th a t the 
case has been assigned to a  s j* c if ic  judge . In  a  court location having a
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January 19, 1983

Mr. Gerald L. Wilkerson, CPA 
Legislative Auditor 
Division of Legislative Audit 
Pouch W
Juneau, Alaska 99811 

Dear Mr. Wilkerson:

Enclosed is my response to your questionnaire of January 10, 1983.
X am glad the Legislature has taken the time and effort to gather informa­
tion from those involved in the criminal justice system regarding problems 
and recommendations for change.

As judge in a single-judge court in a rural region, many of my responses 
reflect perceptions from this vantage point. I am not fully informed as 
to the operation of all components of our system throughout the state.

I would like to underscore several matters raised in the questionnaire. 
First, I believe we are facing a crisis in our correctional system.
Additional facilities must be built at once, and in particular the long- 
promised but never-built jail facility in Bethel should be constructed 
without further delay.

It also appears to me that a large number of ttie people being committed 
to jail from this region are young, unsophisticated, uneducated, and 
lacking in basic employment skills. This situation may grow more acute 
with the trend toward presumptive sentences for first offenders and 
a possible easing of waiver standards for juvenile offenders. I think 
special consideration should be given to establishing a correctional 
institution aimed at youthful offenders where they could receive an 
opportunity for education and vocational training without being co-mingled 
with more experienced convicts.

The peremptory challenge problem is a difficult one for a single­
judge location. However, I am not convinced that the proposed elimination 
of the challenge woulo be an improvement. It would produce more challenges 
for cause which would be time consuming to resolve and might tarnish the

C H A M B E R S  O F  
C H R I S T O P H E R  R.  C O O K E .  P R E S I D I N G  J U D G E
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image of the judge system. However, I think that the court system could 
do a better job of responding to change of judge situations.

I am pleased with your interest in examining the use of peremptory 
challenges in jury selection. I think that a reduction in the number of 
challenges would speed up the trial process greatly particularly in rural 
locations where convening juries is expensive and time-consuming. Often 
it takes us longer to select a jury for a felony trial than it does to 
present the evidence. I would suggest a reduction of peremptory chal­
lenges to three on each side, the number used in civil and misdemeanor 
cases, for all trials. This will also greatly reduce the possibility that 
peremptory challenges can be used to manipulate the jury to exclude, for 
example, members of a particular racial group, or women in sexual assualt 
cases, etc.

Thnnk you again for your interest in these matters.

Very , truly yours

Cl
Superior Court Judge

CRC:f s

cc: Senator John Sacket
•• Representative Tony Vaska

{



•TESTIMONY IN FAVOR OF PASSAGE OF HB 79

THANK YOU, MR. CHAIRMAN.

I AM REPRESENTATIVE MILO FRITZ FROM ANCHOR POINT, NEAR HOMER ALASKA.

THE FIRST COURT OF JUSTICE IN ALASKA WAS ESTABLISHED BY THE U.S.

IN 1900 UNDER JUDGE JAMES WICKERSHAM IN EAGLE ON THE YUKON RIVER.

SINCE THEN, THE COURT SYSTEM HAS GROWN IN SIZE AND COMPLEXITY TO 

MEET THE CHANGING NEEDS OF THE TIMES AND THE INCREASE IN POPULATION.

GENERALLY SPEAKING, THE LEGAL NEEDS OF THE PEOPLE OF ALASKA, 

EXCEPTING THE DISSIDENTS AND ECCENTRICS PRESENT IN ANY AGE, WERE 

ADEQUATELY MET. UNTIL 1967, PEREMPTORY DISQUALIFICATION OF A JUDGE 

COULD ONLY BE INVOKED FOR CAUSE, THAT IS, FOR A GOOD, TRENCHANT REASON.

AND I BELIEVE, MR. CHAIRMAN, THAT NO REASONABLE PERSON CAN OBJECT 

TO THAT.

IN 1967, ACCORDING TO THE SESSION LAWS OF ALASKA FOR YEAR AND 

APPEARING IN ALASKA STATUTES, THAT IS, THE LAWS OF ALASKA KNOWN AS 

AS 22.20.022, AN ADDITION WAS MADE MAKING IT POSSIBLE FOR THE PETITIONER, 

THAT IS, THE LAWYER OR THE CLIENT, TO DISQUALIFY A JUDGE WITHOUT 

PROVIDING ANY REASON WHATSOEVER. AND IT IS THE PURPOSE OF HB 79 

TO STRIKE THIS 1967 AMENDMENT TO ALASKA LAW FROM THE BOOKS MAKING 

PEREMPTORY CHALLENGE OF A JUDGE POSSIBLE ONLY FOR CAUSE, THAT IS, FOR 

A VALID REASON.

IN THE ELECTION OF NOVEMBER 2, 1982, THE VOTERS IN THE THIRD 

JUDICIAL DISTRICT VOTED 57,000 TO 38,000 TO RETAIN JUDGE JAMES C. HORNADAY 

ON THE BENCH. ON THE KENAI PENINSULA, WHERE JUDGE HORNADAY RESIDES



AND HOLDS COURT IN THE SMALL CITY OF HOMER, THE VOTE WAS 6000 TO 

3000 IN FAVOR— AN IMPRESSIVE VOTE.

NOW IT HAPPENS THAT JUDGE HORNADAY HANDS OUT TOUGH SENTENCES 

TO THOSE CONVICTED OF DRUNK DRIVING. SO QUITE NATURALLY, THE TRANSGRESSOR 

AND HIS LAWYER, QUITE LOGICALLY AND W I T HOUT HAVING TO GIVE A REASON, 

PEREMPTORILY CHALLENGED JUDGE HORNADAY, ASKING THAT THE CASE BE HEARD 

BEFORE ANOTHER JUDGE, SINCE, OF COURSE, THE SENTENCE IS NOT GENERALLY 

MADE ANY MORE SEVERE AND MIGHT QUITE POSSIBLY BE LIGHTER. ANY GOOD 

LAWYER WHO DOES THIS IS QUITE WITHIN HIS RIGHTS, SINCE IT IS HIS DUTY 

TO OBTAIN FOR HIS CLIENT THE LIGHTEST POSSIBLE SENTENCE. IN OTHER 

WORDS,, THE LAWYER IS NOT AT FAULT, THE LAW IS, AND THAT IS WHY I ASK 

YOU AND YOUR COMMITTEE TO REMEDY THIS DEFECT BY FAVORABLY PASSING OUT 

HB 79.

NOW, IN A STATEMENT AT A HEARING REGARDING JUDGE HORNADAY HELD 

IN HOMER ON JANUARY 5, 1983, SUPERIOR COURT JUDGE MARK ROWLAND TESTIFIED 

THAT JUDGE HORNADAY WAS PEREMPTORILY CHALLENGED IN ABOUT 8 0 %  OF THE 

CASES COMING BEFORE HIM, ONLY A SMALL PERCENTAGE OF WHICH HAD TO DO 

WITH DRUNKEN DRIVING. IN OTHER WORDS, BY ACCIDENT OR DESIGN, MOST 

OF THE LAWYERS ON THE KEANI PENINSULA INDULGED IN A VENDETTA AGAINST 

JUDGE HORNADAY, PEREMPTORILY DISQUALIFYING HIM. IN EFFECT, THESE 

LAWYERS SAID, "OKAY, SO YOU ARE GOING TO HAND OUT MAXIMUM SENTENCES 

AGAINST OUR DRUNK DRIVING CLIENTS. THEREFORE, WE WILL PEREMPTORILY 

DISQUALIFY YOU FOR ALL OUR CASES." OF COURSE, THIS LEFT JUDGE HORNADAY 

WITH LITTLE TO CO AND MADE IT NECESSARY FOR SUPERIOR COURT JUDGE MARK ROWLAND 

TO DISPATCH A JUDGE FROM ANCHORAGE AT NEEDLESS EXPENSE TO HOMER TO 

HEAR JUDGE HORNADAY's CASES. AND SINCE HORNADAY HAS BEEN RENDERED 

INEFFECTIVE, ROWLAND HAS TRANSFERRED HIM TO ANCHORAGE AS OF JUNE 1,



THUS QUITE LEGALLY TRANSGRESSING THE WILL OF THE PEOPLE OF THE KENAI 

PENINSULA. JUDGE ROWLAND IS NOT WRONG; THE LAWYERS ARE NOT WRONG;

THE LAW IS WRONG AND HB 79 RECTIFIES THE SITUATION.

IN ANCHORAGE, PEREMPTORY DISQUALIFICATION OF JUDGE HORNADAY WOULD 

COST NOTHING SINCE THERE ARE SEVERAL JUDGES OF JUDGE HORNADAY'S 

RANK AVAILABLE.

THEREFORE, IT SEEMS THAT PEREMPTORY CHALLENGE OF A JUDGE WITHOUT 

CAUSE SHOULD BE STRICKEN FROM THE BOOKS SINCE IT SERVES LAWYERS A 

AND TRANSGRESSORS AND NOT THE ADMINISTRATION OF JUSTICE. REM ACU TETIGISTI.

IF, MR. CHAIRMAN, THIS 13TH STATE LEGISLATURE PROMPTLY PASSES 

OUT hJ 79 WHICH WOULD ELIMINATE PEREMPTORY DISQUALIFICATION WITHOUT 

CAUSE, THE PEOPLE OF THE KENAI PENINSULA WILL KEEP THE JUDGE WHOSE 

ACTIONS THEY APPLAUDED BY VOTING FOR HIS RETENTION 2 TO 1.

PASSAGE OF THIS MEASURE WILL ALSO PREVENT THIS FROM OCCURRING 

IN OTHER ONE-JUDGE JURISDICTIONS WHERE, FOR FRIVOLOUS REASONS OR NO 

REASON AT ALL, A JUDGE MAY BE PEREMPTORILY DISQUALIFIED. THE JUDGES 

ARE NOT WRONG, THE LAWYERS ARE NOT WRONG, THE PEOPLE ARE NOT W R O N G —

THE LAW IS WRONG. LET US REPEAL IT BY PASSING HB 79.

JUDGE EDMUND BURKE HAD THIS TO SAY, "A RELATED PROBLEM IS ONE 

CAUSED BY THE RIGHT TO A PEREMPTORY CHALLENGE. THIS RIGHT, WHICH 

YOU GAVE TO LITIGANTS IN 1967, ENABLES A PARTY OR HIS ATTORNEY TO DISQUALIFY 

A JUDGE WITHOUT FIRST ESTABLISHING GENUINE CAUSE. THE PROBLEM IS 

ONE OF EFFICIENT ADMINISTRATION OF THE COURTS, PARTICULARLY IN SINGLE 

JUDGE LOCATIONS."

"AS MANY OF YOU KNOW, IT RECENTLY BECAME NECESSARY FOR THE PRESIDING 

JUDGE IN THE THIRD JUDICIAL DISTRICT TO TRANSFER JUDGE HORNADAY FROM 

HOMER TO ANCHORAGE. THE SOLE REASON FOR THIS ACTION IS THE FACT



THAT JUDGE HORNADAY IS BEING CHALLENGED IN OVER EIGHTY PERCENT OF THE 

CRIMINAL CASES ASSIGNED TO HIM FOR TRIAL. IN ORDER TO HANDLE THOSE 

CASES IT HAS BEEN NECESSARY TO SEND OTHER JUDGES TO HOMER, A PROCESS 

THAT IS BOTH COSTLY AND DISRUPTIVE OF THE BUSINESS OF THE COURTS IN 

OTHER LOCATIONS."

"SIMILAR PROBLEMS HAVE ARISEN ELSEWHERE, ALTHOUGH NEVER TO THE 

DEGREE SEEN IN HOMER. THE POTENTIAL, HOWEVER, IS THERE. AT ANY 

MOMENT, A JUDGE IN A SINGLE JUDGE LOCATION CAN BE RENDERED INEFFECTIVE 

BY USE OF THE PEREMPTORY CHALLENGE. IN MULTI-JUDGE LOCATin»'S THE 

PROBLEM IS LESS SERIOUS BECAUSE OF THE ABILITY TO REASSIGN CASES FROM 

ONE JUDGE TO ANOTHER, WITHOUT CALLING FOR OUTSIDE HELP. EVEN IN 

THESE LOCATIONS, HOWEVER, THE PEREMPTORY CHALLENGE CONTINUES TO 

INFLUENCE THE EFFICIENT OPERATION OF THE COURTS."

"FINDING AN ACCEPTABLE SOLUTION FOR THIS PROBLEM IS NOT AN EASY 

TASK. THERE ARE RESPECTABLE ARGUMENTS ON BOTH SIDES OF THE ISSUE.

THE PROBLEM, HOWEVER, IS ONE THAT YOU SHOULD ADDRESS."

THIS BILL, HB 79, REPRESENTS A SOLUTION.

I t h a n k  YOU, MR. CHAIRMAN.
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§ 22.10.250

A p p e a l  f r o m  j o i n t  j u d g m e n t .— See 
S t a n l e y  v .  G r e e n b e r g ,  5 A l a s k a  378.

A m . J n r .  r e f e r e n c e .— 2 
A p p e a l  a n d  E r r o r ,  § 1 e t

Sec. 22.15.250. Disposition of fines. When by law any fees, fines, 
forfeitures, or penalties are levied and collected by the district mag­
istrate or deputy magistrate, the proceeds and all other money col­
lected shall be accounted for and transmitted to the administrative 
director of the judicial system for transfer to the general fund of 
the state except as provided in § 270 of this chapter. (§ 21 ch 1S4 
SLA  1959)

Sec. 22.15.2G0. Bond. Before entering upon his duties each dis­
trict magistrate and deputy magistrate shall execute and file with 
the administrative director a surety bond in form and amount to be 
determined by rule of the supreme court. The state shall pay for 
the bond. (§ 22 ch 184 SLA  1959)

A m .  J u r .  r e f e r e n c e .— 30A A m .  J u r . ,
J u d g e s ,  § 12.

Sec. 22.15.270. Retention of fines, etc., by political subdivisions. 
A ll fines, penalties and forfeitures resulting from violations of ordi­
nances of political subdivisions shall be returned to the political 
division whose ordinance is involved in the manner provided by rule 
of the supreme court. The political subdivision shall pay to the state 
administrative director of the court for transfer to the general 
of the state such sums as shall pay for the judicial services 
dered to the political subdivision by the magistrate rendering 
services. Fines, penalties and forfeitures imposed after appeals ac­
crue to the state, unless the appeal is prosecuf by the political 
subdivision. (§ 23 oh 184 S LA  1959)

Chapter 20. Officers and Employees.
A r t i c l e
1. J u d i c i a l  O f f ice rs  (§§ 22.20.010— 22.20.030)
2. A t t o r n e y s  (§§ 22.20.0-10— 22.20.090)
3. C o m m is s io n e r  o f  P u b l i c  S a f e t y  (§§ 22.20.100— 22.20.140)

A r t ic le  1 . J u d ic ia l O ff ic e r s .
S e c t io n
30. P o w e r  o f  j u d i c i a l  o f f ice rs

R e d  ion
10. J u d i c i a l  o f f ice r d e f in e d  
20. D i s q u a l i f i c a t i o n  o f  j u d i c i a l  o f f ice r

Sec. 22.20.010. Judicial officer defined. The term "judicial offi­
cer” means a supreme court justice, including the chief justice, n 
judge of the superior court, a dist rict magist rate and a deputy mag­
istrate. (§ 54-2-1 A C L A 1949)

A in .  J u r .  r e f e r e n c e .— 14 A m .  J u r . ,
C o u r t s ,  § 22.

Sec. 22.20.020. Disdiialification of judicial officer, (a) A judicial 
officer may not act as such in a court < f which he is a member in ar.y 
of the following cases:
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(1) in an action or proceeding to which he is a party or in which 
he is directly interested;

(2) when he was not present and sitting as a member of the. 
court at the hearing of a matter submitted for its decision-;

(3) when he is related to either parly by consanguinity or affin­
ity  within the third degree;

(4) when he has been attorney in the action or proceeding in 
question for either party;

(5) when a party, or an .attorney for a party to an action or 
proceeding, civil or criminal, files an affidavit that the judge before 
whom the action or proceeding is to be tried or heard has a personal 
bias or prejudice either against him or his attorney or in favor of 
an opposite party, or attorney for an opposite party, to the suit, and 
that it is made in good faith and not for the purpose of delay, and 
t]m nmdnvit_shaJlj^de-Llir facts and the repsfins.J/jj-Xba-boUtff that 
bias or prejudice exists, and shall be filed within one day after the 
action, suit, or proceeding is at issue upon a question of fact, unless 
good cause is shown for the failure to file it within that time. No 
party or attorney may file more than one such affidavit in any case. 
The provisions of this subdivision apply only to (lie superior court.

( f b f T i r T n ^ s c ^ ^ i ^ n  f5) and (4) "of this section the dis­
qualification may be waived by the parties and is waived unless a 
party raises the objection. (§ 54-2-1 A CLA  1919)

R e v i s e r ' s  no te .— A l s o  se c  th e  R u l e s  f ied b y  s t a t u t e  a n d  th e  re c u se d  j u d g e
‘Dis-o f  C i v i l  P r o c e d u r e  r e l a t i n g  to  

a b i l i t y  o l  a J u d g e . "
T h i s  s e c t io n  c o n t a in s  th e  o n ly  c o n ­

d i t i o n s  u n d e r  w h ic h  th e  j u d g e  s h o u ld  
a b a n d o n  th e  t r i a l  o f  a c a u s e  an d  
s e n d  i t  to  a n o t h e r  j u d g e .  U n i t e d  
S t a t e s  v .  P r a t t ,  3 A l a s k a  100, n f l i i  m cd  
in  170 P . 881.

T h e  a l l i d a v i t  m u s t  a s s e r t  f a c t s  
f r o m  w h ich  a s a n e  a n d  r e a s o n a b le  
m in d  m ay  i n f e r  b i a s  o r p r e ju d i c e .  
U n i t e d  S t a t e s  v .  P io n e e r  P a c k i n g  Co., 
10 A l a s k a  70; G r a i r  v .  E l e c t r i c a l  E n ­
t e r p r i s e s ,  In c . ,  12 A l a s k a  322.

A n d  i s  s u b j e c t  to  s t r i c t  c o n s t r u c ­
t i o n .—  T h a t  a f f i d a v i t s  o f  p r e j u d i c e  
a r e  to  be s t r i c t l y  c o n s t r u e d  h a s  b een  
h e ld  c o n s i s t e n t l y .  U n i t e d  S t a t e s  v .  
P io n e e r  P a c k in g  Co. , 10 A l a s k a  70.

P e r s o n a l  b ’ l i s  m u l t  l i e  s h o w n .— T h e  
a f f i d a v i t  o f  p r e j u d i c e  m u s t  s h ow  t h a t  
a  p e r s o n a l  b i a s  e x i s t s ,  nnd  th e  h o ld ­
i n g  i s  t h a t  j u d i c i a l  b i a s  o r  r u l i n g s  o f  
u j u d g e  w h ic h  a r c  th e  s u b j e c t s  o f  c o r ­
r e c t io n  on a p p e a l  do  n o t  c o n s t i t u t e  
p e r s o n a l  b i a s .  U n i t e d  S t a l e s  v .  P i o ­
n e e r  P a c k in g  Co., 10 A' r . ska  70,

P i l i n g  o f  a f f i d a v i t .— T h e  a f f i d a v i t  
m u s t  l ie  f i le d  w i t h i n  th e  t im e  ,icci-

m u s t  d e t e rm in e  th e  q u e s t io n .  U n i t e d  
S t a t e s  v .  P io n e e r  P a c k in g  Co., 10 
A l a s k a  70.

R e q u i r e s  t h a t  c a u s e  l ie  a t  i s s u e  
upon q u e s t io n  o f  f a c t .  - T h i s  s e c t io n  
s p e c i f i c a l l y  r e q u i r e s  t h a t  th e  r a u s c  
be a t  i s s u e  upon  a  q u e s t i o n  o f  f a c t  
b e fo r e  th e  a f f i d a v i t  m a y  he f i le d .  
U n i t e d  S t a t e s  v .  P io n e e r  P a c k in g  Co., 
10 A l a s k a  70.

W h en  c a u s e  i s  a t  i s s u e .—A  c a u se  
i s  n o t  a t  i s s u e  upon a  q u e s t i o n  o f  
f a c t  u n t i l  a l l  p e rm i s s i b l e  m o t io n s  
an d  d e m u r r e r s  h a v e  been  w a i v e d  o r  
f i le d  a n d  p a s s e d  upon , an d  th e  p ro p e r  
p l e a d i n g ,  s e t t i n g  f o r t h  th e  c l a im s  o f  
th e  r e s p e c t i v e  p a r t i e s ,  h a s  b een  f i le d .  
U n i t e d  S l a t e s  v .  P io n e e r  P a c k in g  
Co., 10 A l a s k a  70.

M e r c  a s s e r t io n  o f  b in s  in s u f f i c ie n t .  
— A  m e re  a s s e r t io n  o f  b e l i e f  t h a t  th e  
j u d g j  i s  b i a s e d  o r  p r e j u d i c e d ,  g i v i n g  
no r e a s o n s  in  i t s  s u p p o r t ,  d o e s  i » i  
d i s q u a l i f y  th e  j u d g e  u n d e r  th e  ; .  
v i s i o n s  o f  t h i s  s e c t io n .  P a e i f ic  Coa l ,  
e tc . ,  Co. v .  P io n e e r  M in .  Co., 205 P .  
577.

I t  i s  a m i s t a k e  to a s s u m e  t h a t  a  
j u d g e  c a n  b e  o u s t e d  f r o m  j u r i s d i c ­
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§ 22.20.030 Judiciary § 22.20.030
tion to t r y  a cause upon an a lle g a ­
tion o f m ere b ia s  or p re ju d ic e . U n ited  
S ta te s  v . P r a t t ,  3 A la sk a  <100, a f ­
firm ed in  170 F . SS I.

A tto rn e y  m ay a lle g e  p re ju d ic e  in 
a re sp e c tfu l m anner.— An a tto rn ey  
m ay  in  a p roper ca se , in a  re sp e c tfu l 
m anner, a lle g e  th a t  th e ju d g e  is  p re j­
ud iced a g a in s t  h is  c lie n t , and un le ss 
the a c t is  done w ith  re ck le ss  d is re ­
g a rd  o f t ru th , o r w ith  the exp ress 
in ten tio n  to  re f le c t upon the honor 
and in te g r i ty  o f th e ju d g e , i t  is  not 
s* con tem pt. T jo s c v ig  v . U n ited  
S ta te s , 225 F . 5.

A nd u n tru e  o r excess fa c ts  a rc  not 
proper g round fu r  con tem pt o r c r i t i ­
c ism .— W here an a tto rn e y  filed  a 
p roper a f f id a v it  o f p re ju d ic e  and o f 
in te re s t, i f  the  fa c t s  th e re in  s ta te d  
w ere un tru e , the f a c t  th a t  th ey  were 
un tru e  is  no t a p roper b a s is  fo r  a d ­
ju d g in g  a  con tem pt, no r is  the  fa c t  
th a t the  a f f id a v it  con ta ined more 
th an  w a s  n e ce ssa ry  to  accom p lish 
the change o f ju d g e s  a  g round fo r 
p un ishm en t o r c r it ic ism . P h v , v . 
U n ited  S ta te s , 36 F . (2d) 039.

D u ty  o f ju d g e  not to  w it u fra .v 
from  case  w here a f f id a v it  is  in su ffi­
c ien t.— A ju d g e  a g a in s t  whom  an in ­
su ffic ien t show ing  fo r  re cu sa tio n  lin s  
been m ade owes i t  to h is  oath o f

office and to the li t ig a n t  who h a s in ­
voked the ju r is d ic t io n  o f the co u rt 
over w h ich  he re g u la r ly  p re s id e s no t 
to w ith d raw  from  the case , w here an 
in su ffic ien t a ff id a v it o f p re jud ice  has 
been filed , however much h is  persona l 
fe e lin g s  m ay in c lin e  h im  to  do so. 
G ra ff v . E le c tr ic a l E n te rp r ise s , In c ., 
12 A la sk a  322.

S ta tem en ts made b y  the ju d g e  in 
a p rio r s u i t  in vo lv in g  a  d if fe re n t de­
fen d an t, and in  the case a t  b a r , d id  
no t show  any ob jec tionab le  a lt itu d e  
on the p a r t o f th e ju d g e , or an y  p e r­
sona l b ia s  a g a in s t the d e fendan t in  
the case a t  b a r . U n ited  S ta te s  v . P io ­
neer P a ck in g  Co., 10 A la sk a  70.

C iled  in  S tr in g e r v . U n ited  S ta te s , 
1C A la s k a  305, 233 F . (2d) 947.

A LU  re ferences. —  D isq ua lif ic a tio n  
o f ju d g e  b y  re la t iv e ’s  ownersh ip  o f 
s to ck  . corpora tion which is  p a r ty  
to action , 8 A I.R  295; 110 A L R  472.

SL ite ’s  r ig h t  to f ile  a ff id a v it d is ­
q u a lify in g  ju d g e  fo r  b ia s , 115 A LR  
866.

R ig h t o f p a r ty  in  course o f l i t i g a ­
tion to  ch a llenge t i t le  o r a u th o r ity  
o f ju d g e , 544 A LR  1207.

D isq u a lif ic a tio n  o f ju d g e  in  pend­
in g  case a3 su b je c t to revo cation  or 
rem ova l, 102 A LR  641.

See. 22.20.030. Power of judicial officers. A judicial officer may
(1) preserve and enforce order in his immediate presence, and 

in the proceedings before him, whr.n he is engaged in the perform­
ance of a duty imposed upon him by law ;

(2) compel obedience lo his lawful orders, as provided by law ;
(3) compel the attendance of persons to testify in a proceeding 

pending before him in the cases and manner provided by law ;
(4) administer oaths to persons, in a proceeding pending before 

bim, and in all other cases where it may be necessary in the exer­
cise of bis powers and the performance of his duties;

(5) take and certify ihe proof and acknowledgment of a convey­
ance of real property, or any other written instrument authorized or 
required lo be proved or acknowledged; . . . . . . . . . . . . .

(G) lake and certify the acknowledgment of satisfaction of a 
judgment in any court;

(7) take and certify an affidavit or deposition to he used in any 
court of justice or other tribunal of the state. (§§ 54-2-3, 54-2-5, 
54-2-G A C LA  1949)

The power to pun ish  fo r con tem pt A la sk a  400, affirm ed in 170 F . 881. 
is th e h ig h e s t cxcrei.se o f ju d ic ia l I t  is  not an in c iden t to the m ere 
power. U n ited  S ta te s  v. P ra t t , 3 exerc ise  o f ju d ic ia l fun c tio n s . U n ited
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. t ••; ..." A laska Court A dm in istrator A rt Snow, emneht to tria l w ithin l?.0 days o f his li ii i jli j
said today. ' y‘, , den said the perem ptory challenges, w ln.a . v r v .  he said, l i e  thinks- perem ptory ;:j; |ii |i;

W iliam s is frequently disqualified from  / / a l lo w  lawyers to ask fo r a different jmVc • •‘n llengcs a rc o ften  used to p ro long the |!j|i!|!ji
 ..............  _  hearing ca^es because, in his op in ion ,, y.'ivithouL slating a reason, are an "ad. i;n»o before t r i a l ; . . . . . . . . i l l l i l l i j j

hi"h^ frc flueney' w i li r  which some ' ‘A laska is tlte m ost lawyer-whipped sla te im iin lstra tive n lg lt lm a ro ," noting it iv .i*  U w yc rs  genera lly  disagree.
re arc disqualified from  cases, Juneau in a lawyer-whipped country .”  . the sla te an estimated ^O.Oui) a year in " 1  don't know o f any atto rney”  who uses i j j l j i j i j j
rie l Court Judge G era ld  0 .  W illiam s W illiam s and Juneau Superior C ou rt .judges into a ju risd iction lo  hear a iv v  p -m n p lo ry  clia llengcs .on ly  to prolonnjih;!1|H |

I ly  CH R IS  JA RV IS  '
Em pire  S ta ff Reporte r 

Lawyers, not judges, a re to b lam e fo r 
the
Judges arc d isqun lified from  cases, Juneau 
District Court Jud
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'""ViTscs, said law yer R icha rd  Burnham . o ther sofuTions to the p rob l m . F o r  exam-
' According lo  current ru les, an attorney "’ pie, lie said, a superio r court judge could 
'! on cither side o f a case can request a judge -hear district cou rt cases o r, II Unit is n o t ; 
i be disqualified w ithout giving a reason. ..• 'possible, another district judge could be i Requiring attorneys to say why a judge k hired . ( , ■ .
, should be disqualified would present " I t  doesn't seem lo  me the goal o f the
j problems If a judge Is not d lsquallfied 'and Judicial system Is to run cheaply. It's  to
; the attorney must then argue a case be fo re  give peop le their day In cou rt,"  Burnham  

him , Burnham  said. ..s a id .
' ! A lthough acknowledging It costs money •. W illiam s, however, said If a case Is 
I ' to fly a judge to hear the cases of a dis- prolonged long enough; eventually a case .

•'•' qualifed judge, Burnham  said there a rc • Continued on I ’ ngc 2
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Ccei tinned fm m  l ’ r.lr j  1 
• ;could he dismissed because the lim e lim it 
.' fo r t r ia l has linen passed.

Admit ling he Is sometimes curt when on inauner, W illiam s said

court proceedings because cases often end doubling In fou r years, he said, 
up dismissed when delayed lo o  long, lie Sometimes 1 1 1 ) lo  (id days w ill have e!ap 
said. . • • scd days since a person'* arrest befms

Perem pto ry  challenges are often used making the first court appearance. Thai 
by attorneys in a "tactica l and strategic" ■ leaves ns few as Ikl days before Pie ease

i .  . j i j l i i  

i i i i l i

!

may go lo  iria l, W illiam s said, noting inn-;
• (ho bench, W illiam s said he finds i l d if- ' 0 f  ( l - fcnso attorneys, W illiam s said, " I t  - ,/k ’ iis fo r  continuances, if grtm led, em ild ’
fieldt lo  "n u t someone in ja il in a nice is 1 , 1  'hcir l n t l -'r c ; l 1  lu  Pro long lo  avoid n extend beyond the fill) day lim it,
way." . trial,' * ' • A llbough som e peop le who sewho see W illiam s;

lie  defended Ills record, saying lie treats 
everyone who Is convicted in his court in 
the same wav.

With the Im l , "  lie said.
• " ! lu llin ' I'm  old fash! u e il,"  W illiam s 
Said. I'e  seldom like1! in sa id  delays In

ii ii Ii! •: j • j

jijliiih i i!j

However, it Is not always In the best In -  on bench fo r Ihe lirs l lim e might s e e , 
terest o f the defendent, W illiam s said, "h im  as " a  com hinalion o f A tilla  the H im ' 
Perem ptory challenges and continuances nnil Genghis K a lm ,"  lie said it is because 

" I'v e  s till i’uii friet ds who are natl at me ,nif!llt 1 0 X 1 , 1 1  ln !in nBorncy's client staying ' ,lls experience h a s  taught him lie must lie 
(lo r seiitenciui1 ih rn i i< ja ifi hut II goes If net able to make ball, he .la id . nbsoiuic when passing ju ilgm eu i. ; H jijjijj!

’ It is the* court's responsibility to assure " f  may appear n u t  in emui Inti I've . li j l j lij!
efficiency in the system especially w ill) . learned (h roug li experience that you've got ji li j! ; | | | i 
crim inal case loadii In Juneau a lm ost ! to do It ,"  he saul.
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by  J e f f  B e r lin e r  ' .

;.n«Writer JL r * y r*

A hand fu l o f  s ta te  judg es n ro  
"d is rup ting " the state- cou rt xys- 
'cm  because they a re  rem oved  .
■ rorn cases so frequ en t ly , says 
date cou rt a d m in is t ra to r  A rt 
'hiowdoM,

Court reco rd s  show tha t one An- 
'boruj'C judge a n d . fiv e  o th e r 
'idgex fron t a round  the sta te  a re  ■ 
■sensed from , ra s e s  fa r  m o re  than ' 
he ir c o lle agu e s , • ,

A lthough the c u rre n t , debate 
tve r p re -em p tion s has focused on 

1 turner District Court Judge
r  a.men H om adny , he is not the otily. .•’
lodge regularly, excused from

r a s e s  by law ye rs . T h e re  a re  
ria l judges in (lie  s ta te , ('h o  e igh t,
| ape lia te  jud- m ay  not he ptc-> 
•op ted ), end law ye rs  rou tin e ly  ex . • 
use six  o f- t !u ;n \- • •
Accord ing to cou rt r e c o rd s ,'n  
ddu ion to i lom ad a y , the Judges 
•ng re g u la r ly  bumpqtJ from  I

See Judges, page A -l

• Tt «  /r*'i:?rr/*T\ r> -  * * *  v  ‘ • Snowden said , adding that tliu
J> x L i  ( Q i - /  . ' v  c ou rt system  has not taken  a poi-
————-?<&>.------------ ic y . oh ,.the p e rem p to ry  ch a lle n g e

. . . .  ' .v  and is p rob ab ly  sp lit on the issue.
(C on tinued fro m  p a g e ‘A - l)  Snowden c a lle d  it " a  d isrim -

cases a re  Juneau  D is tr ic t . C ou rt t lo n "  that costs the s ta te  com  t sys-
Judgc G e ra ld  W illiam s , F a irb an k s  rern an  a ve rag e  o f $.‘!t),000 y e a r ly  in
D is tric t C ou rt Judge. Stephen,, e x t ra  costs o f reassign ing  cases to
C line , A nchorage S up e rio r C ou rt ;•• o th e r,ju dges .
Judge K m i John stone , J u n e iu  Su- - A  T he  biggest expense , Snowden 
p e r io r  C ou rt Judge  R og e r Pogues,.. .sa id , is paying tra v e l and expen se  
and W ra n g e ll/  S u p e rio r C o u r t m o n e y vto have  judges jo u rn e y  m
Judge H en ry  K e e n e . J .  one-judge a re a s  to fi ll in w lie re  the

B y la w , .a tto rn eys  have  a .right ;- .;o n ly  ju dg e  in town lias  been le g a lly  
o f  p re -em p tion , c a lled  p e rem p to ry . A ;r e m o v e d  from  a case .

S !lK  c S ”  *  N * —  »   ........

considered

a re
lim e

 ---------- . ...•i.--:>.Jv!^2PlRgestl Jud ic ia l.! .d is tric t, J o h n - ,
C lm e . W illiam s and Joh n s ton e j/S s ton e ’s p e a s e s , a re  s im p ly  rou s -l 
e taken o f f  cases up to h a lf the ,’m'Klgned V to  an o th e r A nehornge l 
ie . A ll fo u r o f the m ost p re -^ ' ju d g e i^ .T h a t can ’ t- be done in i

em oted  nidges have been re ta in e d '^ -H o rn e r ,'w h e re  H ornnday  is the l
.I o tfic e  by v o te rs  in recen t elec-V/Vonly.,.Judge,. H is rem ova l m eans!

• -  h. ...’ jw .thnt ‘c ou rt a dm in is tra to rs  have to 
Johnstone, the on ly  A n c h o ra g e ,/1,send In a n o th e r judge  to h ea r Hor- 

jiidee iv.M-'arly excused ,, ir  .n lsov 'o ’nadny ’ s c a se s , v  
ihe only judge who h e a r s " c i v i l ; L a s t  week the House Jud ic ia ry  | 
eases almosi exc lu s ive ly . The  oth-?*.jfVCommittee he ld  two days o f h e a r­
e rs mentally hear c rim in a l, cases,(V\> lngs on .the b ill to abo lish  the pre- 
too. JiJmstoiie is pre -em pted  th ree  . p 'em ptiori. L aw ye rs  a rgued  against I 
ilnies m or e than a ll the o t h e r  A n y  •.* the b ill, c la im ing  the pre-em ption 

jtinge assigned to m at cass-.one , dliorage Superior Cou rt , c i v l l^ ' i s  used to excuse a  Judge who mny I
time. T h e  p a r lie s  in v o lv e d ,d o p to f , A  A  , ,! ’V  ( Aneiio,-- nut together, and his ,p r e > f j  not g ive  the ir c lien t a " f a i r  shake ."
have  to s ta te  the reason . L a w y e r s I  „  • , , ,  j   „ cmpi i ons  c lim bed to a high of-20 In ,;> ( • /  B o th ,d e fen se  a tto rn eys  and An-
1 -  ........1— *— » i - o - : « i n » ; S - ,  y  - . 1 ijo c em ln -r . Judges a re  assigned 'j Vjh’o rnge  m unic ipa l p ro secu to r A llen

liciw i-en ,'ih and - 10  new . casesJ/,VBa iley  . a rgued  . f o r  keeping p ro -.| 
in o iit li ly . Johnstone w ns:j ,  pre-! V /em p tion s a round  s o ,th e y  have a 
fin p te i! IF ! lim es  in 1932, up from I'! ;, too l to excuse a judge  they think Is 
71 m I:'.'!!. And a lthough J  oh ris ton e r j''J e ith e r j  too .len ien t, o r too harsh 
said 'n-.t ‘a inm ie r that his p re -em p -'d / when It com es to sentencing,

lh e r e  a re  
P re s id in g  

et! Hor-
n  . . .

pre-empM on an  "adm in is tra t iv e  . d . ./•.«.•< 
n ig h tm a re " , b ecause  o f the p r o b - ' Ho'rnadny lia s  been p re -em pted 
lun is in reassign ing  judges . fro m  abou t 34 pe reen i o l l lie  c rim i

" i t  is m o re  e ffic ie n t w ithout i t ," k  .\ u a l.c a se s  assigned lo  h im . H is law -
/. I f'

• • •• . .1
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Diplomat; of the American Board of Surgery

BO X  2353 
H O M ER , ALASKA  9PS03

P A U L  S A Y E R ,  M . D .

A  ero fc is iona l Corporation 
GEN ERA L  SURG ERY

T e l e p h o n e  7 3 5 - 7 6 5 9

December 16, 1982

Milo Fritz, M.D.

A n c h o r  Point, Alaska 

99556

: . M  ■
.

Dear Milo:

■ \ '' '

I w a n t  y o u  to know that I strongly endorse and support you efforts to prohibit 

peremptory challenges o f  the sort which has been causing Judge Hornaday so much 
trouble. Whatever you can do to stop this kind of a thing I would appreciate it. 
I encourage y o u  enthusiastic efforts on this bill.

urs Truly; ^  IYours Truly;

7

Paul Sayer, M.D.

PS:jeh
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J U D G E  R O W L A N D  ,

!?  W E  A R E  G R E A T L Y  D I S M A Y E D  T O  L E A R N  O F  Y O U R  D E C I S I O N  R E G A R D I N G

T H E  T R A N S F E R  O F  J U D G E  H O R N A D A Y  F R O M  H u M E R  T O  A N C H O R A G E .

■
O U R  C O M M U N I T Y  D O E S  NOT S U P P O R T  T H I S  A C T I O N .  P L E A S E  G I V E

'

. /• T H I S  Y O U R  R E C O N S I D E R A T I O N

T H E  H O M E R  C H A M B E R  O F  C O M M E R C E  .■■■;

B O A R D  O F  D I R E C T O R S



D e c e m b e r  10, 1982

P.O. BOX I34&
HOMER, ALASKA 95603

Rep. M i l o  F r i t’;

P. 0. B o x  158

A n c h o r  Point, A l a s k a  99556

D e a r  Sir

T h e  t r a n s f e r  o f  J u d g e  J a m e s  H o r n a d a y  h a s  c a u s e d  q u i t e  a stir h ere in Homer 

a n d  we trust g o o d  w i l l  coine o f  it.

I p e r s o n a l l y ,  a l o n g  w i t h  m o s t  of H o m e r ' s  p o p u l a t i o n ,  a m  v e r y  d i s t u r b e d  

b y  t his move. I a m  w r i t i n g  to you h o p i n g  that s o m e t h i n g  w i l l  be d one 

a b o u t  suc h  action.

Fi r s t ,  J u d g e  H o r n a d a y 1s t r a nsfer is a m o v e  a g a i n s t  the i n n o c e n t  p eo p l e  of 

Alasi\a w h o  are b e i n g  a s k e d  to pay w i t h  their l i m b s and lives the price 

o f  d r i n k i n g  and d r i v i n g .  W h y  should t h i s  be? I a m  a s k i n g  yo u  to d o  s o m e­

thi n g  t o  i n c r e a s e  the p e n a l t y  for d r u n k  d r i v i n g  s tate wide.

S e c o n d l y ,  I ask tha t  y o u  d o  s o m et h i n g  a b o u t  .he p r e e m p t i n g  p o l i c y  that has 

c a u s e d  this e n t i r e  pr o b l e m .  T o  p r e e m p t  a J u d g e  w i t h o u t  c a u s e  is just another 

a d v a n t a g e  for the g u i l t y.  T h i s  a d v a n t a g e  is b e i n g  pai d  for by the innocent.

I as a h u sb a n d ,  father, Pastor and c i t i z e n  of Homer and Alas ka ,  w an t  to see 

ou r  r o a d s  and h i g h w a y s  safe from the ki l le r  loaded wit h  b o o z e  and armed 

w i t h  an auto. W i l l  you  h e l p  us?

T h a n k s

I Rev. R a y m o n d  A r n o  

R A : m y

V  J
q /



February 17, 1983

Concerning *he V?pre-?eiriptioiX bi 11 of Milo's. I would like 
to suggest tmjlT'-t-he— Gwi^ent law is indeed causing a 
"hardship." A "hardship" to the community ofc large 
who elected their local judges only to see him chastised 

‘n the form of a transfer because he is practicing in 
tne fashion the people expected him to!

Rep. Hugh Malone 
Pouch V
Jjneau, AK 99801 

Dear Hugh

The current law usurps the right of the community to 
determine who their judge should be. It places that 

right in the hands of those attorneys and their clients 
who p r e - e m p t  him.

Please support Milo's solution and don't water it down 

on the floor! It seems as though the "bad guys" arc
winning, the "who's got rights" game these days.

O p h t h a i . u o i  o g y  

P.O. BOX 
SO LD O T N A . A L A S K A  9PS69

T E L E f h O n E  2 € 2 - * < \ e 2

Sincerely

Peter F. Cannava, M.D. 

PFC/tc

cc Rep. Milo Fritz, M.D.
Rep. Paul Fischer 
Sen. Don Gilman

i i S |
’ ’ I S

- ; v -

f j y m M



December 9» 1982

Mr. Fritz Sir:

It appalls and infuriates me to realize a group of 
liberal a u o r n i e s  can determine to whom they shall present 
a trial case for judgement.

I sincerely hope you will not disappoint me nor the 
countries integrity that was once established by great 
men and that which is continually preserved by the deths 
of t v'en greater men.

"If i t’s peace you w a n t  try working towards Justice."

Sincerely,

Residing in Homer, I encourage you to rescind the 
actions of those opposed to honest justice and request 
that Judge James C. Hornaday remain in his position as 
District Judge in Homer.

• • •; - j j - W h  •

The precedent set in this matter should be one great 
concern,r Corruption has already seeped into our e: .ire 
judicial system on all levels. The removal of a Judge 
that is of determined and forthright character proves 
only to place this great countries liberty in the hands 
of its' criminal offenders. This fact is more apparent 
over the years and also by the continual interpretation 
of our laws through legal gibberish.



C. R. BALDWIN  
A T T O R N E Y
P. O. B O X  4210 

KENAI. ALASKA 99611 
T E L E P H O N E  1907) 2B3-7167

D e c e m b e r  23, 1 9 8 2

M i l o  H. F r i t z  
B o x  158
A n c h o r  Po i n t ,  A l a s k a  9 9 5 5 6

t>*. ' ' v-ity 1 *x irj?.;.-4--L'% ■ •.. -• . . / • w

; '■
D e a r  M ilo:

T h i s  l e t t e r  is p r o m p t e d  b y  t h e  a r t i c l e  c o n c e r n i n g  y o u r  
p o s i t i o n  o n  c e r t a i n  l e g a l  r e f o r m s  y o u  h a v e  p r o p o s e d  w h i c h  
a p p e a r s  in t h e  D e c e m b e r  20 i s s u e  o f  T h e  C l a r i o n .

Y o u  w e r e  q u o t e d  as i n d i c a t i n g  t h a t  y o u  e x p e c t e d  t h e  
l e g a l  p r o f e s s i o n  t o  o p p o s e  y o u r  b i l l  r e m o v i n g  t h e  r i g h t  
o f  p e r e m p t o r y  c h a l l e n g e s .  I k n o w  o f  v e r y  f e w  a t t o r n e y s  w h o  
h a v e  ever: e x e r c i s e d  t h e i r  r i g h t  t o  f i l e  a p e r e m p t o r y  
j h a l lenge a a a i n s t  a judge. I, m y s e l f ,  h a v e  n e v e r  f i l e d  o n e  
a n d  1  a g r e e  t n a t  n o  s u c h  r i g h t  s h o u l d  ex i s t .  I h a v e  n o t  m a d e  
a s t u d y  of o t h e r  j u r i s d i c t i o n s  ! u t  w o u l d  be  v e r y  s u r p r i s e d  
if the r i g h t  e x i s t s  in v e r y  m a n y  s t a t e s .  P r e s u m a b l y ,  the 
l a w  w a s  o r i g i n a l l y  p a s s e d  b y  w e l l  m e a n i n g  i n d i v i d u a l s  w h o  
e n j o y  t i n k e r i r q  w i t h  the s y s t e m .  I w i s h  y o u  w e l l  in p u s h i n g  
the legislatior. a n d  o f f e r  y o u  m y  s u p p o r t .

I w a s  s u r p r i s e d  t h a t  y o u  w e r e  q u o t e d  as i n d i c a t i n g  
y o u r  i n t e r e s t  in e n a c t i n g  l e g i s l a t i o n  w h i c h  w o u l d  i m p o s e  
a l i m i t  on a t t o r n e y ' s  fe e s  in p r o b a t e  m a t t e r s .  A l t h o u g h  I 
d o  n o t  d o  ari,' p r o b a t e  w o r k  m y s e l f  at t h e  p r e s e n t  time, it has 
b e e n  m y  e x p e r i e n c e  ir the p a s t  t h a t  a f t e r  the p a s s a g e  o f  the 
U n i f o r m  P r o b a t e  A c t  a n d  the i n s t i t u t i o n  o f  s i m p l i f i e d  p r o b a t e  
p r o c e d u r e s ,  m a n y  a t t o r n e y s  a r e  n o w  c h a r g i n g  f e e s  w h i c h  a r e  
l o w e r  t h a n  t h e y  w e r e  in t h e  p a s t .  In t h e  c a s e  o f  a l a r g e  
e s t a t e  I w o u l d  s u g g e s t  t h a t  a fee b a s e d  u p o n  t h e  percent, ye 
o f  t h a t  e s t a t e  w o u l d  be  u n c o n s c i o n a b l e .  F r o m  t h e  a t t o r n e y  
s t a n d p o i n t ,  it g e n e r a l l y  d o e s  n o t  c o s t  an^ m o r e  t o  p r o b a t e  a 
l a r g e  e s t a t e  t h a n  to p r o b a t e  a s m a l l  one. P. i o r  t o  t h e  
p a s s a g e  o f  t h e  U n i f o r m  P r o b a t e  Act, t h a t  w a c n o t  t h e  case.

P h i l o s o p h i c a l l y ,  I a m  o p p o s e d ,  as I a m  s u r e  y o u  are,



M i l o  H. F r i t z  
D e c e m b e r  23, 1 9 8 2  
P a g e  T w o

to the S t a t e  i n t e r f e r i n g  in c o n t r a c t  r e l a t i o n s h i p s  b e t w e e n  
p r o f e s s i o n a l s  a n d  t h e i r  c l i e n t s .  I w o u l d  s u g g e s t  t h a t  a 
l e g i s l a t u r e  w h i c h  w o u l d  c o n c e r n  i t s e l f  w i t h  f e e s  c h a r g e d  
b y  an  a t t o r n e y  t o  h i s  c l i e n t  w o u l d  a l s o  n o t  h e s i t a t e  in 
i n t e r f e r i n g  w i t h  t h e  f e e s  c h a r g e d  b y  a p h y s i c i a n  t o  h i s  
p a t i e n t .  A s  a p r a c t i c a l  m a t t e r ,  a c l i e n t  w h o  is o v e r c h a r g e d  
b y  an a t t o r n e y  p r e s e n t l y  h a s  r e c o u r s e  to t h e  f e e  a r b i t r a t i o n  
p a n e l  w h i c h  o p e r a t e s  u n d e r  t h e  a u s p i c e s  o f  t h e  A l a s k a  Bar 
A s s o c i a t i o n .  In l i g h t  o f  t h e  f o r e g o i n g ,  I w o u l d  r e q u e s t  
t h a t  y o u  r e t h i n k  y o u r  p o s i t i o n  o n  s u p p o r t i n g  a l i m i t  o n  
a t t o r n e y s  f ees.

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  to m y  c o m m e n t s .  I w i s h  
y o u  well i n  J u n e a u  t h i s  year.

V e r y  t r u l y  yo u r s ,

C. R. B A L D W I N

C R B / h s



C O M M U N I T Y  M E N T A L  H E A L T H  C E N T E R

I
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B o x  2274 
H o m e r ,  Alaska 99603-2274 

(907) 235- 7701
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R E S O L U T I O N
I /

SOUTH P E N I N S U L A  M E N T A L  H E A L T H  A S S O C I A T I O N ,  INC 

D e c e m b e r  II, 1982

5 w s >  . - i A c  '/it-

N j

►,V V : v .

Krn e r e a s ,  J u d g e  Jaraes H o r n a d a y  h a s  p r o v e n  to b e  an e f f e c t i v e  a n d  c o m p e t e n t 

D i s t r i c t  C ourt J udge s e r v i n g  the H o m e r  Court, and

W h e r e a s ,  J u d g e  H o r n a d a y  w a s  o v e r w h e l m i n g  e n d o r s e d  by the r e s i d e n t s  of h i s  

j u r i s d i c t i o n  d u r i n g  the recent ele c t i o n ,  and

- *35
V' ** *v V."*

W h e r e a s ,  the right of the S t a t e  J u d i c i a l  s y s t e m  to move a J u d g e  w i t h o u t  p u b l i c  

h e a r i n g  or o ther p r o c e d u r a l  c o n s i d e r a t i o n s  is c u r r e n t l y  b e i n g  q u e s t i o n e d ,

Be it h e r e b y  r es o l v e d  that the S o u t h  P e n i n s u l a  M e n t a l  H e a l t h  A s s o c i a t i o n  

r e q u e s t s  the ret e nt i o n  of J u d g e  H o n -  day in the H o m e r  D i s t r i c t  Co u r t ,  and

Be it f u r t h e r  resolved that the j u d i c i a l  p r e - e m p t i o n  s t a t u t e s  .in A l a s k a  should 

be t h o r o u g h l y  reviewed and that the p r o c e d u r e s  for m o v i n g  a J u d g e  f r o m  one 

j u r i s d i c t i o n  to a n o t h e r  s h o u l d  be s t a n d a r d i s e d  thro u g h  p r o m u l g a t i o n  of 

a p p r o p r i a t e  r e g u 1a t i o n s .

R e s o l u t i o n  pas s e d  «.t the Board of D i r e c t o r s  m e e t i n g  on D e c e m b e r  11, 1982.

U -
3 q

Rev 3 rend Joo\> [ p r i l lJChairp er s o n
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□  Public Works Dept. 
Ph. 1907) 235-8120

G  City Engineer
Ph. (907) 235-5363

Box 335

Homer, Alaska 99603 - C IT Y  O f  H O M E R

a  City Hall
Ph. (907 ) 233-3 1 21

Q  Port of Homer
Ph. (907) 235-3597

Q  Herbor Master
Ph. (907 ) 235-3959

D e c e m b e r  6, 1932

T h e  H o n o r a b l e  M a r k  R o w l a n d  
P r e s i d i n g  J u d g e  o f  t h e  S u p e r i o r  C o u r t  
303 "K" S t r e e t  
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  J u d g e  R o w l a n d :

We, as a c o m m u n i t y ,  s t r o n g l y  o p p o s e  the t r a n s f e r  o f  
J u d g e  J a m e s  H o r n a d a y .  J u d g e  H o r n a d a y ' s  s t a n c e  o n  d r u n k  
d r i v i n g  is l o o k e d  u p o n  as a f a v o r a b l e  p u b l i c  s e r v i c e  in the 
c o m m u n i t y .  Pexnap^, the laws of p r e - e m p t i o n  s h o u l d  be 
c l o s e l y  s c r u t i n i z e d  a n d  a m e n d e d  o u t  of n e c e s s i t y  in 
a d m i n i s t e r i n g  a t r i a l  c o u r t  sys tem.

J i m  H o r n a d a y  is an a c t i v e  p a r t i c i p a n t  in c o m m u n i t y  
a f f a i r s ,  an i m p e c c a b l e  f a m i l y  man, a n d  c o n t r i b u t e s  s t r o n g  
s u p p o r t  to t h i s  r u r a l  c o m m u n i t y .  The type of p r o g r a m  he 
a d v o c a t e s  s e r v e s  the i n d i v i d u a l  r i g h t s  of o u r  c i t i z e n s  to 
t r a v e l  the s t r e e t s  of H o m e r  w i t h  less p r o b a b i l i t y  o f  b e i n g  
h a r m e d  by d r u n k  d r i v e r s .

As M a y o r  of H om^r, I p e t i t i o n  y o u  to c a n c e l  the 
t r a n s f e r  o r d e r  r e m o v i n g  J u d g e  H o r n a d a y  from t h i s  c o m m u n i t y  
as D i s t r i c t  C o u r t  Judge.

S i n c e r e l y ,

(L-- ^

Erie C o o p e r  
M a y o r

E C : l e r

CC: G o v e r n o r  Bill S h e f f i e l d
J u d g e  E d m o n d  Burke 

D i s t r i c t  5, L e g i s l a t i v e  D e l e g a t i o n



C I T Y  O F  H O M E R  
H O M E R ,  A L A S K A

R E S O L U T I O N  8 2 - 2 0  (S)

A  R E S O L U T I O N  S U P P O R T I N G  A  S T I F F  S E N T E N C I N G  
P O L I C Y  F O R  D R I V I N G  W H I L E  I N T O X I C A T E D  ( D W I ) .

W H E R E A S ,  t h e  a b s e n c e  o f  s i d e w a l k s  in H o m e r  r e q u i r e s  p e d e s ­

t r i a n s  to w a l k  a l o n g  t h e  t r a v e l e d  w a y s ,  s u b j e c t i n g  t h e m s e l v e s  to  

p o t e n t i a l  v e h i c l e  a s s o c i a t e d  a c c i d e n t s ;  and,

W H E R E A S ,  s t u d i e s  w h i c h  h a v e  b e e n  c o n d u c t e d  s h o w  t h a t  t h e  
h i g h e r  t h e  b l o o d  a l c o h o l  l e v e l , t h e  g r e a t e r  t h e  l i k e l i h o o d  o f  

a n  a c c i d e n t ;  and,

W H E R E A S ,  t h e r e  h a s  b e e n  a n  i n c r e a s e  in D . W . I .  c a s e s  o f  s o m e  
s e v e n t y - s e v e n  p e r c e n t  (77%) b e t w e e n  1 9 8 0  a n d  1 9 8 1  in t h e  H o m e r  

D i s t r i c t  C o u r t ;  and,

W H E R E A S ,  t h e  C i t y  C o u n c i l  o f  t h e  C i t y  o f  H o m e r  w i s h e s  to  
h a v e  l if e, l i b e r t y  a n d  p r o p e r t y  p r o t e c t e d  f r o m  p o t e n t i a l  i n j u r y '  
b y  p e r s o n ( s )  w h o  d r i v e  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l ;

N O W  T H E R E F O R E ,  BE  IT R E S O L V E D  t h a t ' t h e  C o m m o n  C o u n c i l  o f  t h e  
C i t y  o f  H o m e r ,  A l a s k a ,  s u p p o r t s  a s t i f f  s e n t e n c i n g  p o l i c y  for  

D r i v i n g  W h i l e  I n t o x i c a t e d  ( D W I ) .

B E  IT F U R T H E R  R E S O L V E D  t h a t  c o p i e s  o f  t h i s  r e s o l u t i o n  be  

d i r e c t e d  t o  t h e  S t a t e  l e g i s l a t o r s  o f  A l a s k a .

D A T E D  in H o m e r ,  A l a s k a  t h i s  1 4 t h  d a y  of  J u n e ,  1982.

C I T Y  O F  H O M E R

S a m  M a t t h e w s ,  M a y o r  P r o  tern

A T T E S T

I
Ka’t h l e e n  F. H e r o l d ,  C i t y  C l e r k



J u d g e  M a r k  C. R o w l a n d  
303 K S t r e e t  
C o u r t r o o m  D 
A n c h o r a g e ,  A K  9 9 50 1

a'^'vA- ’f

D e a r  J u d g e  R o w l a n d :

t M )

i p  ■

T h e  c o m m u n i t y  a n d  s u r r o u n d i n g  a r e a s  of H o m e r  is g r e a t l y  d i s m a y e d  
to l e a r n  of y o u r  d e c i s i o n  to t r a n s f e r  J u d g e  J a m e s  C. H o p n a d a y "  
f r o m  H o m e r  to A n c h o r a g e .  W e s t r o n g l y  u r g e  y o u r  r e c o n s i d e r a t i o n  
in t h i s  m a t t e r .

J u d g e  H o r n a d a y  h a s  b e e n  an e x c e l l e n t  j u d i c i a l  r e p r e s e n t a t i v e  
for H o m e r  fo r m a n y  ye ar s . His h o m e  an d f a m i l y  ar e  ..ere. We  do
rn^+- u.’̂n + -  I n  l n c n  . T u f l n o  l!n r n a  A  ̂  \r t 4- V> i c? r.n o t  w a n t  to los e J u d g e  H o r n a d a y  to th i s area.

T h i s  c o m m u n i t y  h a s  s t e a d f a s t l y  s u p p o r t e d  J-idge H o r n a d a y’s 
c o u r a g e o u s  s t a n d  a g a i n s t  t he  c r i m e  of d r u n k e n  d r i v i n g  a n d  we 
w h o l e h e a r t e d l y  s u p p o r t  his s e n t e n c i n g  p r o c e d u r e s .

P l e a s e  f i n d  a t t a c h e d  p e t i t i o n s  of s u p p o r t  in f av or  o f H o r n a d a y  
b e i n g  r e t a i n e d  as D i s t r i c t  J u d g e  in t h i s  area.

S i n c e r e l y ,

H O M E R  CHAM.BER O F  C O M M E R C E

.1 > i i

j.ur. Daily, 
President.

i > •

J D :lag 
E n c l o s u r e s

cc G o v e r n o r  B i l l  S h e f f i e l d
J u d g e  E d m o n d  B u r k e
H o m e r  C i t y  C o u n c i l
K e n a i  P e n i n s u l a  B o r o u g h  A s s e m b l y
Rep. M i l o  F r i t z
H u g h  M a l o n e
Sen. Paul F i s c h e r
D o n G i l m a n

' vV.'y j

•Vi-!

,



Judge Mark C. 'Rowland 

303 K Street, Courtroom D 

Anchorage, Ak. 99501

December 13, 19S2 K. H. Plourd, Sr.

, Box 74

Anchor Point, Ak. 99556

D e a r  S * r 4
. ..v  .

In regards to the case of Judge Hornady.

Your position in this matter is untenable to the people of the Homer area- 

After Judge Hornaday had teeri in Homer for some time as a temporary judge 

a public meeting was held to determine the position of the people. The 

vote to keep‘him here permanently was unanimous. That seems to me to be a 

mandate from the peoDle.

_c: the : recent election, Judge Hornaday was c g a m  given an jver- 

whelminc \ :e of confidence by the oeople of this area. Another clear 

mandate.

When the new of his proposed -ernoval from Homer reached the peop'e. : 

ground swell of inoignation arose anG ' gain inn momentum oa-iy. I reqarc 

this strong spont- js indignation on the par-! of most people o* this 

area (except the drunks) as another mandate.

Are not the people in a democracy the ultimate source of power? 1 like 

to think so.

^  i  ! I L

/ g L - ^ 2 ;  k )  -

Kenneth H. Plourd, Sr.

Copies: Governor Bill Sheffield 
Rep. Milo Fritz 
Rep. Hugh Malone

Chief Justice Edmond Burke 
Sen. Donald Gilman ,
Sen. Paul Fischer



C h r i s t i a n  M i n i s t e r s  A s s o c i a t i o n  o f  K a c h e m a k  B a y  

P.O. B o x  2 0 1 3  

Homer, A l a s k a  9 9603

D e c e m b e r  9, 1982

J u d g e  M a r k  C. R o w l a n d  

303 K  Stre e t ,  C o u r t r o o m  D

A n c h o r a g e ,  A K  99501 

D e a r  J u d g e  R o w l a n c ,

Y o u r  o f f i c e  an d  t h e  j u d i c i a l  s y s t e m  are  h e l d  in h i g h  r e g a r d  b y  us  a n d  

c u r  ch i l d r en .  W e  v a l u e  j u s t i c e  a s  o n e  o f  t h e  k e y  i n g r e d i e n t s  in o u r  

d e m o c r a t i c  w a y  of life. W e  r e g u l a r l y  i n s t r u c t  o u r  c h i l d r e n  to r e s p e c t  

t h e  la w  and t o  d e a l  in a j u s t  w a y  vith t h e i r  c o m p a n i o n s  a n d  f e l l o w  

ci t i z e n s .

In t h i s  c o n t e x t  w e  c a n n o t  u n d e r s t a n d  w h y  you s h o u l d  o r d e r  H o m e r  D i s t r i c t  

C o u r t  J u d g e  J a m e s  H o r n a d a y  t r a n s f e r e d  t o  A n c h o r a g e  a g a i n s t  h i s  w i l l  and 

a g a i n s t  the o v e r w h e l m i n g  w i s h e s  o f  ou r  c o m m u n i t y .  A s  w e  u n d e r s t a n d ,  t h e r e  

is no p r e c e d e n c e  f o r  this.

T h e r e f o r e ,  w e  ask —  for j u s t i c e  s a k e  ~  t h a t  J u d g e  H o r n a d a y  b e  r e t a i n e d  as 

o u r  D i s t r i c t  C o u r t  Jud g e .  S e c o n d l y ,  yo u  s h o u l d  k n o w  t h a t  w e  w h o l e­

h e a r t e d l y  e n d o r s e  th e  p o l i c i e s  o f  J u d g e  H o r n a d a y  in s e n t e n c i n g  DWI o f f e n­

ders. F i n a l l y ,  w e  r e g u e s t  t h a t  t h e  w h o l e  p e r e m p t i o n  p o l i c y  o e  r e v i e w e d  

in l i g h t of t h e s e  c i r c u m s t a n c e s .

A j u d g e  s e r v e s  h i s  c o m m u n i t y  in an e x c e p t i o n a l  m a n n e r .  Hi s  p o l i c i e s  ar e  

s u p p o r t e d  b y  t h e  p e o p l e  he serv e s.  lie is an o u t s t a n d i n g  e x a m p l e  f o r  

o u r  c h i l d r en .  Yet, he is t r a n s f e r e d  a g a i n s t  h i s  will. T h a t  s e e m s  a 

s t r a n g e  re w a r d  —  e v e n  s t r a n g e r  j u s t i c e .

S p e a k i n g  for t h e  C h r i s t i a n  M i n i s t e r s  A s s o c i a t i o n ,  I am

R i n r p t  p l u  v r a i r < ; .

'flic Rev. o o h n  D. S c h m i d t ,  P r e s i d e n t  

2 3 5 - 7 6 0 0

cc: C h i e f  J u s t i c e  E d m o n d  B u r k e



NON-ATTORNEY MEMBERS 
MARY JANE Er:fZ 
JOHN E. LONOWORTH 
ROBERT H. MOSS

ATTORNEY MEMBERS 
JAMES B. BRAOLKY 
JOSEPH L- VOUNU 
BARBARA L. SCMUHMANN

CHAIRMAN. EX OFFICIO 
ECMONO W. BURKE 
CHIEF JUSTICE 
SUPREME COURT

Alaska HJubicial (Council

1031 W . F o un d  Avenue, S u ite  301 
ANCHORAGE. ALASKA 

99501 
(907) 279-2526

EXECUTIVE DIRECTOR 
FRANCIS L. OREM A JN

F e b r u a r y  2, 19 8 3

M E M O R A N D U M

TO: J u d i c i a l  C o u n c i l  M e m b e r s

F R OM : F r a n c i s  L. B r e m s o d > jp>
RE: P e r e m p t o r y  C h a l l e n g e s  of J u d g e s

Th e J u d i c i a l  C o u n c i l  v o t e d  on D e c e m b e r  3 r 1982 
th e us e of p e r e m p t o r y  c h a l l e n g e s  to j u d g e s  in otn e 
T h e  p u r p o s e  of th is  r e v i e w  w a s  to d e t e r m i n e  w h e t h e  
t e s t e d  s o l u t i o n s  to the a d m i n i s t r a t i v e  p r o b l e m s  wh 
w i t h  t h e f r e q u e n t  use  of c h a l l e n g e s  in s i n g l e - j u d g  
Ms. T e r i  C a m s  was a s s i g n e d  r e s p o n s i b i l i t y  for tak 
p r e l i m i n a r y  lo o k at a v a i l a b l e  l i t e r a t u r e ,  c o n t a c t i  
p e r s o n n e l  in o t h e r  s t a t e s ,  an d  u s i n g  o t h e r  m e a n s  a 
o u t l i n e  p o t e n t i a l  a v e n u e s  for f u r t h e r  e x p l o r a t i o n ,  
w i l l  be- a v a i l a b l e  to d i s c u s s  this s u b j e c t  at our m 
F e b r u a r y  15. The f o l l o w i n g  m e m o r a n d u m  s u m m a r i z e s  
to date.

to e x a m i n e  
r s t a t e s ,  
r t h e r e  w e r e  
ich c a n  a r i s e  
e c o u r t s ,  
ing a 
ng c o u r t  
s n e e d e d  to 

Ms. C a m s  
e e t i n g  on 
her r e s e a r c h

1) S t a t e s  A l l o w i n g  P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s

A l l  of the f o l l o w i n g  s t a t e s  h a v e  so m e p r o c e d u r e ,  w h e t h e r  
s t a t u t o r y  or e m b o d i e d  in c o u r t  rules, w h i c h  is s i m i l a r  to 
A l a s k a ' s  p e r e m p t o r y  c h a l l e n g e  of ju d g e s .

A r i z o n a
C a l i f o r n i a
I da ho
I l l i n o i s
I n d i a n a

M i n n e s o t a  
M i s s o u r i  
M o n t a n a  
N e v a d a  ( ci v i l  
Ne w  M e x i c o

N o r t h  D a k o t a  
O r e g o n
S o u t h  D a k o t a  

only) W a s h i n g t o n  
W i s c o n s i n  
W y o m i n g
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P a g e  T w o

T h e  l i s t  is t a k e n  f r o m  a n  a r t i c l e  in th e O r e g o n  L a w  R e v i e w  
( D i s q u a l i f i c a t i o n  o f  J u d g e s  f o r  P r e j u d i c e  or B i a s , 48 O r e .  L. 

R e v .  3 1 1  ( 1 9 6 9 ) ) .  B e c a u s e  t n e  a r t i c l e  is f o u r t e e n  y e a r s  ol d,  

m o r e  s t a t e s  m a y  h a v e  a d o p t e d  p e r e m p t o r y  c h a l l e n g e  p r o v i s i o n s  
d u r i n g  t h e  i n t e r v e n i n g  y e a r s .  T h e  a r t i c l e  n o t e s  t h a t  s o m e  

s t a t e s  r e q u i r e  a f f a d a v i t s  s u p p o r t i n g  the  a l l e g a t i o n  of  b i a s  or 

p r e j u d i c e ,  w h i l e  t h e  m o s t  r e s t r i c t i v e  s t a t e s  a o n o t  a l l o w  
p r e j u d i c e  or b i a s  o f t h e  j u d g e  a s  t h e  s o l e  g r o u n d  f o r  h i s  
d i s q u a l i f i c a t i o n .

2) S t u d i e s  A v a i l a b l e  o n  P e r e m p t o r y  C h a l l e n g e s

We h a v e  r e c e i v e d  r e p o r t s  or  s t u d i e s  f r o m  C a l i f o r n i a ,  I d a h o ,  

I l l i n o i s ,  th e N a t i o n a l  C e n t e r  for S t a t e  C o u r t s ,  a n d  the 
A m e r i c a n  B a r  A s s o c i a t i o n .  M u c h  o f  t h e  m a t e r i a l  r e c e i v e d  h a s  
f o c u s e d  on l e g a l  r a t h e r  t h a n  a d m i n i s t r a t i v e  a s p e c t s  of 

c h a l l e n g e s .  O n l y  t w o  s t u d i e s  i n v o l v i n g  d a t a  c o l l e c t i o n  h a v e  

b e e n  r e c e i v e d .  T h e  C a l i f o r n i a  J u d i c i a l  C o u n c i l  p r e p a r e d  a 

s t u d y  in 196 2,  f i v e  y e a r s  a f t e r  l e g i s l a t i o n  a u t h o r i z i n g  
p e r e m p t o r y  c h a l l e n g e s  h a d  b e e n  p a s s e d .  T h e  C o u n c i l  f o u n d  no 

s i g n i f i c a n t  p r o b l e m s  at t h a t  t i m e .  A n  I d a h o  s t u d y  c o m p l e t e d  in 
D e c e m b e r  1 9 8 2  n o t e d  t h a t  t h r e e  (o f  21) j u d g e s  in t h e  s t a t e  h a d  
b e e n  c h a l l e n g e d  f r e q u e n t l y ,  b u t  m o s t  o f  t h e  c h a l l e n g e s  w e r e  in 

m u l t i - j u d g e  c o u r t s .  N e i t h e r  s t u d y  a p p e a r s  to be p a r t i c u l a r l y  

r e l e v a n t  to the p r e s e n t  s i t u a t i o n  in A l a s k a .

Th e  o t h e r  r e p o r t s  w h i c h  h a v e  b e e n  s e n t  to u s  i n c l u d e  c u p i e s  
o f  s t a t u t e s  a n d  c o u r t  r u l e s  f r o m  s e v e r a l  s t a t e s ,  a r e p o r t  f r o m  

t h e  N a t i o n a l  C e n t e r  fo r S t a t e  C o u r t s  w h i c h  d e s c r i b e s  v a r i o u s  
g r o u n d s  for d i s q u a l i f y i n g  j u d g e s ,  r e c o m m e n d a t i o n s  a n d  c o m m e n t a r y  

f r o m  th e  A m e r i c a n  B a r  A s s o c i a t i o n , . a n d  an I l l i n o i s  j u d i c i a l  
d i s c i p l i n e  c a s e  c e n t e r i n g  on t he u s e  o f  p e r e m p t o r y  c h a l l e n g e s  
by an I l l i n o i s  l a w  f i rm . A l l  o f t h e s e  r e p o r t s  p r o v i d e  u s e f u l  

b a c k g r o u n d  i n f o r m a t i o n  a b o u t  t h e  r a n g e  o f  p o s s i b i l i t i e s  in t h e  
l e g a l  i n t e r p r e t a t i o n  of p e r e m p t o r y  c h a l l e n g e s .  T h e y  w o u l d  
c e r t a i n l y  be h e l p f u l  in d r a f t i n g  l e g i s l a t i o n  or c h a n g e s  in 

c o u r t  r u l e s ,  b u t  n o n e  o f  t h e m  a d d r e s s  the  a d m i n i s t r a t i v e  i s s u e s  
w h i c h  th e C o u n c i l  s t a f f ' s  w o r k  w a s  to e m p h a s i z e .

3) A d m i n i s t r a t i v e  S o l u t i o n s

T e l e p h o n e  c o n v e r s a t i o n s  w i t h  c o u r t  a d m i n i s t r a t o r s  in 

s e v e r a l  s t a t e s  p r o v e d  to be  t h e  m o s t  e f f i c i e n t  w a y  of  

d i s c o v e r i n g  a n s w e r s  to th e  q u e s t i o n s  r a i s e d  by J u d i c i a l  C o u n c i l  
m e m b e r s .  T h r e e  o f  the  s t a t e s  c o n t a c t e d  t h u s  far h a d  d e v e l o p e d  

p r o c e d u r e s  to be u s e d  w h e n  a j u d g e  w a s  d i s q u a l i f i e d .  T h e s e  a r e  
d e s c r i b e d  b e l o w .
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P a g e  T h r e e

A. W a s h i n g t o n . P ~ ' - t e m  j u d g e s  a r e  u s e d  in  s i n g l e - j u d g e
c o u r t s  w h e n  t h e  r e g u l a r  j u d g e  is d i s q u a l i f i e d  in  c i v i l  
c a s e s .  An a t t o r n e y  is c h o s e n  f r o m  a p o o l  o f  l o c a l  

" e x p e r i e n c e d "  (a t l e a s t  t e n  t o  f i f t e e n  y e a r s  o f  l e g a l  
p r a c t i c e )  l a w y e r s .  P a r t i e s  to  th e  a c t i o n  m u s t  s t i p u l a t e  
t h a t  the  a t t o r n e y  is a c c e p t a b l e  to t h e m  as a j u d g e  f o r  th e  

c a s e ;  if not, a n o t h e r  a t t o r n e y  is c h o s e n .  In c r i m i n a l  

c a s e s ,  the d i s q u a l i f i e d  j u d g e  is a p p a r e n t l y  r e s p o n s i b l e  fo r 
o b t a i n i n g  a n o t h e r  j u d g e ,  a l t h o u g h  th e  p r o c e d u r e  f o r  t h i s  

w a s  n o t  d i s c u s s e d .

B. C a l i f o r n i a . J u d g e s  in s i n g l e - j u d g e  c o u r t s  ar e

m a t c h e d ,  at t h e  t i m e  of  t h e i r  a p p o i n t m e n t ,  w i t h  a n o t h e r  
j u d g e  in a n e a r b y  c o u r t  in a r e c i p r o c a l  a r r a n g e m e n t .  If 
e i t h e r  j u d g e  is d i s q u a l i f i e d ,  t h e  r e c i p r o c a t i n g  j u d g e  

a u t o m a t i c a l l y  t a k e s  h i s  p l a c e .  If b o t h  are d i s q u a l i f i e d ,  
t h e  c e n t r a l  a d m i n i s t r a t i v e  o f f i c e  b e c o m e s  i n v o l v e d  in 
a s s i g n i n g  a t h i r d  (o r a d d i t i o n a l )  j u d g e ( s ) .  T h e  c o u r t ' s  

a d m i n i s t r a t i v e  o f f i c e  s a i d  t h a t  t h i s  r e c i p r o c a l  a r r a n g e m e n t  
w a s  e f f e c t i v e  e n o u g h  t h a t  p e r e m p t o r y  c h a l l e n g e s  d i d  n o t  

c r e a t e  s e r i o u s  a d m i n i s t r a t i v e  p r o b l e m s .  P r o - t e m  j u d g e s  

( a t t o r n e y s  a p p o i n t e d  on a c a s e - b y - c a s e  b a s i s ,  as  in 

W a s h i n g t o n )  h a d  b e e n  e m p l o y e d  at o n e  time, b u t  t he  office- 
s a i d  t h a t  C a l i f o r n i a ' s  e x p e r i e n c e  w i t h  t h e m  w a s  n o t  

p o s i t i v e  e n o u g h  to c o n t i n u e  t h e i r  use.

C. Wyu...inq. A j u d g e  c h a l l e n g e d  in W y o m i n g  is  a l l o w e d  to 
s e l e c t  his o w n  r e p l a c e m e n t  f r o m  a m o n g  al l the  j u d g e s  of  th e  
s t a t e .  The e f f e c t  o f t h i s  p o l i c y  is t h at  p e r e m p t o r y  

c h a l l e n g e s  a r e  r a r e l y  u s e d .  If th e  j u d g e  is t a i n g  

d i s q u a l i f i e d  b e c a u s e  of h i s  s e n t e n c i n g  p o l i c i e s ,  ha c a n  

r e p l a c e  h i m s e l f  w i t h  a j u d g e  w h o  h a s  s i m i l a r  p h i l o s o p h i e s .  

It m a y  be nd>ted t h a t  s o m e  s t a t e s  p r o h i b i t  th e d i s q u a l i f i e d  
j u d g e  from n a m i n g  a n o t h e r  j u d g e  to h e a r  the c a s e ,  p r e c i s e l y  

for the r e a s o n  t h a t  he c o u l d  f r u s t r a t e  the i n t e n t  of 
p e r e m p t o r y  c h a l l e n g e s  by c h o o s i n g  a j u d g e  w i t h  s i m i l a r  

p h i l o s o p h i e s  o r  b i a s e s .  C o u n t e r i n g  that,  t h e  f o r m e r  
W y o m i n g  c o u r t  a d m i n i s t r a t o r  c o n t e n d s  th at  a l l o w i n g  the 

j u d g e  th is  o p t i o n  p r e v e n t s  " j u d g e - s h o p p i n g " .

O n e  o t h e r  s o l u t i o n  w h i c h  ha s  b e e n  s u g g e s t e d  f o r  u s e  in 

A l a s k a  is t e l e c o n f e r e n c i n g .  T h e  C o u n c i l  s t a f f  h a s  n o t  h a d  t h e  

o p p o r t u n i t y  to t h o r o u g h l y  r e s e a r c h  t h i s  p o s s i b i l i t y .  It is 
p r e s e n t l y  u s e d  by t h e  c o u r t  on  o c c a s i o n ,  an d  may  b e  s i g n i f i ­
c a n t l y  l e s s  c o s t l y  t h a n  t r a n s p o r t i n g  a j u d g e  to o u t l y i n g  
c o m m u n i t i e s .
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F u r t h e r  W o r k

T h e  J u d i c i a l  C o u n c i l  s t a f f  w i l l  c o n t i n u e  to c o n t a c t  s t a t e s  
w h i c h  a l l o w  p e r e m p t o r y  c h a l l e n g e s  t o  d e t e r m i n e  w h a t  o t h e r  

a d m i n i s t r a t i v e  s o l u t i o n s  o r  l e g a l  a l t e r n a t i v e s  m a y  b e  a v a i l a b l e .

F L B / j r m
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S e n a t o r  V i c  F i s c h e r  
P o u c h  V
Ju n e a u ,  A l a s k a  9 9 8 1 1

R e p e a l i n g 1P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s  

D e a r  S e n a t o r  F i s c h e r :

H o u s e  B i l l  79 w o u l d  e l i m i n a t e  the p e r e m p t o r y  c h a l l e n g e  of 
judges. It w o u l d  thus o n l y  a l l o w  c h a l l e n g e s  of j u d g e s  for 
c a u s e  u n d e r  A. S.  2 2 . 2 0 . 0 2 0 .  If o n l y  c h a l l e n g e s  fo r c a u s e  a r e  
a l l o w e d ,  t h e n  c h a l l e n g e s  for  c a u s e  w i l l  i n c r e a s e .  U n d e r  the 
p r e s e n t  sy s t e m ,  I do n o t  h e s i t a t e  to a p p e a r  b e f o r e  ju dg e s  
that I h a v e  c h a l l e n g e d  p e r e m p t o r i l y .  T h e r e  a r e  m a n y  r e a s o n s  
for c h a n g i n g  a judge.

H o w e v e r ,  if y o u  c h a l l e n g e  a j udg e fo r ca use , it is a v e r y  
s e r i o u s  a c c u s a t i o n .  Y o u  m u s t  st ate , by a f f i d a v i t ,  t h a t  y o u  
feel t.he j ud ge  c a n n o t  be f a i r  a n d  i m p a r t i a l .  In a way , y o u  
ar e s t a t i n g  the ju dg e has n o t  f o l l o w e d  th e j u d i c i a l  c a n o n s  of 
e t hi cs . S / h e  has f a i l e d  to r e c u s e  h i m s e l f  or h e r s e l f  w h e n  
that is w h a t  s h o u l d  h a v e  h a p p e n e d .  If I e v e r  had to 
c h a l l e n g e  a j ud ge for ca u se ,  I w o u l d  n e v e r  w a n t  to a p p e a r  
b e f o r e  t h a t  j ud ge  ag ai n.  I w o u l d  c o n t i n u e  to c h a l l e n g e  t h a t  
judge fo r ca u se ,  p a r t i c u l a r l y  if th at  is w h a t  m y  c l i e n t  
w a n t e d  or i n s i s t e d  upon.

U s i n g  t h i s  m e t h o d  of d i s q u a l i f i c a t i o n  w i l l  c a u s e  a n  i n c r e a s e  
in le gal c o s t s  an d e x p e n s e s  for c l i e n t s ,  an d w i l l  i n c r e a s e  
the w o r k  of judges. A t t o r n e y s  w i l l  h a v e  to f i l e  m o t i o n s  to 
d i s q u a l i f y  for cause, a c c o m p a n i e d  by a f f i d a v i t s  an d  
m e m o r a n d a .  T h e r e  w i l l  be h e a r i n g s  o n  the m o t i o n .  If the 
m o t i o n  is f i r s t  d e n i e d ,  t h e n  it is a s s i g n e d  to a n o t h e r  ju dge  
for h e a r i n g  u n d e r  A.S. 2 2 . 2 0 . 0 2 0 ( c ) .  If the m o t i o n  is s t i l l  
den i ed , the q u e s t i o n  c a n  go up on  a p p e a l ,  or at l e a s t  a 
p e t i t i o n  for r e v i e w  c a n  be fi le d . T h e  p e r e m p t o r y  c h a l l e n g e  
s y s t e m  is so m u c h  m o r e  e f f i c i e n t ,  th at  it s h o u l d  be r e t a i n e d .

If t n e r e  a r e  p r o b l e m s  b e c a u s e  t h e r e  a r e  s i n g l e  ju dge 
d i s t r i c t s ,  t h o s e  a re  p r o b l e m s  s h o u l d  be s o l v e d  by i n g e n i o u s
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use of te lephone hearings, and, if necessary, a s s i g n m e n t  of a 
judge from a d i f f e r e n t  d i s t r i c t  to h andle m o t i o n s  and the 
trial. E l i m i n a t i n g  the p e r e m p t o r y  c h a l l e n g e  of judges w i l l  
not solve the problem.

A l a s k a  is still a small e n o u g h  state that m a n y  p eople  k n o w  
judges that they come before. If they are not comfortable, 
for w h a t e v e r  reason, they s h o u l d  have the right to one 
p e r e m p t o r y  challenge. The times w h e n  this has become a 
p r o b l e m  for the co^rt s y s t e m  are times w h e n  a judge has . 
a n n o u n c e d  publiciilly the s e n t e n c e  s/he intends to give in all 
d runk d r i v i n g  cases, for example, or cases w h e r e  lawyers and 
litigants have c o n s i s t e n t l y  felt that the judge's d e m e a n o r  or 
d e c i sions were u n a c c e p t a b l e .

The p e r e m p t o r y  s y s t e m  w o r k s  v e r y  effi ciently. If a judge is 
challenged, a n other judge is v e r y  s i m p l y  a s s i g n e d  to the 
case. O n e - p i e c e  of paper needs to be filed by the attorney, 
and another is filed by the courts. (See C ivil Rule 42.)

The p e r e m p t o r y  c h a l l e n g e  of judges should be retained. I 
urge you to d efeat H o u s e  Bill 79.

Sincerely,

SCHAIBLE, STALEY. D e L I S I O  & COOK. Inc.

B L S :skb

By:
B a r b a r a  L. S c h u h m a n n
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TE S T I M O N Y  OF J U D G E  JAMES D. HORNADAY, HO M E R  

Febr u a r y  2, 1983

Mr, C h a i r m a n  and ladies and g e ntlemen of the Committee, thank you for holding 

this h e a r i n g  and inviting me to address the Committee. I h o p e  I am not the 

m o n s t e r  j u d g e  that everyone has been talking about. M y  name is James D.

H o r n a d a y  and from a p e r s p e c t i v e  of nearly 20 years in A l a s k a  I am speaking to 

you today as a judge. T he j u d i c i a l  cannons permit and even require that juoges 

sp e a k  out for the improvement of the administration of justice. And wi t h  all of 

the comm e n t s  by m a n y  of m y  lawyer friends I feel a little like David when he 

went up a g a i n s t  Goliath. The m e n  and w o m e n  of good wi l l  can and do differ in 

their opinions, and it does remind a little of the old A l a s k a  adage that if the 

lawyers are against s o mething it must be worthwhile. I wis h  it we r e  someone 

else w h o  w as on the line r a t h e r  than me, frankly I would rather be playing 

b a s k e t b a l l  or w o r k i n g  on a legal h i s tory project. But the question of the 

pe r e m p t o r y  challenge is involved with the independence of the judiciary and the 

d e c r e a s i n g  respect for the judiciary. First of all, the peremptory challenge is 

not a f u n d a mental c o n s t i t u t i o n a l right; it does n o t even exist anywhere in the 

F e d e r a l  s y s t e m , and there are Federal judges in every state and territory'. 

A p p a r e n t l y  it does not even exist in the vast m a j o r i ty, about two-thirds of the 

states. A l a s k a  is in fhe extreme' minority. It did not exist in Alaslca until a ' 

f ew years ago w h e n  some lawyers pushed it through the L e g i s l a t u r e. The Federal 

system~a'hd'~the majority- o f  staTes get along just fine w i t h o u t  it. N o w  as one 

example, d r u n k  d r i ving cases are the most serious p r o b l e m  facing the Alaska 

Court System. O v er half of all the jury trials in the entire Court System are 

drunk d r i v i n g  c a s e s . D r i n k i n g  was involved in over 80% of the traffic ' '

■raTalities; over zOO thousand are killed or injured annually on our nation's 

h ighways. Let's make clear what the Legislature has already done; the 

L e g i s l a t u r e  h as passed legislation providing for up to one year in jail and 

$5,000 fine, revocation of licenses and community work. N o w  the statutes 

s p e c i f i c a l l y  states that for the first offense a defendant is to receive not 

less than 72 consecutive hours. It is too serious a p r o blem to leave in the 

hands of the attorneys and that is the non^-effect of the peremptory challenge

w i t h o u t  cause. Judges are concerned about the peremptory challenge; it is

a f f e c t i n g  sentences. The Chief Justice has stated publicly that the peremptory 

cha l l e n g e  mod e r a t e s  sentences and that a judge has to w a l k  a fine line and if 

they get too far over they will be removed by the peremption. I was told by the

pre s i d i n g  ju d g e  that I had to take peremptions into consideration when I

sentence. It is the most frequent topic of conversation at the Annual Judicial 

Conference. The leading auth o r i t y  on court delay called the Alaska peremptory 

c h allenge an absolute abomination, those were his words. Representatives of the 

N a t i o n a l  C e n t e r  of State Courts wer e  amazed at the existence of the removal 

w i t h o u t  cause. I have heard j u d g e s  tell the Chief Justice they are concerned 

about the peremption. It is a problem state-wide, not just in Homer. You have 

heard the lawyer in Bethel and the problems there. Y o u ' v e  heard the judges in 

Fairbanks. It exists in Kodiak, Ketchikan, Juneau and all over the state, even 

in mu l t i - j u d g e  areas. N o w  we announced a pattern of sentencing in drunk driving 

cases in Homer about a year ago wh i c h  was effective., but sentences were clearly 

w i t h i n  the sentences permitted by the Legislature. Fifteen days is less than 5Z 
of the maximum penalty. A l t h o u g h  the announced pattern is no longer in effect 

and w a s  rescinded whe n  the h igher court ruled that it could not be applied.

There are s e n t encing patterns in Alaska, attorneys keep records of the sentences 

of judges. So there are patterns but known only to the judges and the lawyers. 

The public, including the p o tential defenders, do not k n o w  the patterns. It is 

time to open up the S ystem and br i n g  it out from behind the closed doors of the

- 1 -



legal profession. N o w  I was a lawyer for 10 years and you are never going to 

s a t i s f y  the lawyers on sentencing. About 6 years ago we initiated the first 

w o r k  program, alt e r n a t e  w o r k  program, for drunk drivers in Alaska. Some lawyers 

supported, but other complained that wor k  was a cruel and unusual punishment. 

N o w  the program has been reinstituted pursuant to the community work which the 

L e g i s l a t u r e  has m a d e  a sen t e n c i n g  tool. N o w  the lawyers are complaining that we 

are giving too m u c h  com m u n i t y  work. Al s o  the argument that the System would be 

flooded w i t h  t^ne consuming challenges for cause is questionable, as several 

a t torneys have indicated that they would not use challenges for cause. Further 

the p r esiding ju d g e  denied a challenge because against m e  on h e a ring a DWI case 

af t e r  the announced p o l i c y  w as rescinded. The hearing took all of 10 minutes. 

T h e  Court System and the p eople of A l a s k a  should not be held held hostage by 

a t t o r n e ys throating to plu g  t h e System with challenges for cause. Further 

ju d g e s  wi l l  d i s q ualify theraselvesTf for some reason they should not hear a 

case. Th e r e  is a l r e a d y  a procedure for this approach that is in effect.

However, again not e  that a judge has to give a reason w h y  they are disqualifying 

themselves. Related to the peremptory challenge is another deep concern which I 

h a v e  as a 20 year A l a s k a n  and as a lawyer- and a judge and a citizen, and that is 

the growing lack of respect for the Alaska Judiciary among the members of the 

public. Reportedly, c o n cern over the Justice System trailed only the capitol 

m o v e  and subsistence in intensity in the recent election. A lmost half of the 

v o t e r s  in the Thira D i s t r i c t  voted not to retain the trial judges last November. 

T h i s  negative v o t e  is up n e a r l y  10% in only 4 years. H o w  man y  years will it be 

b e f o r e  all judges are defeated? Some of the longer serving judges remember when 

they received 85% approval ratings. For the first time in nearly 20 years in 

the legal profession, so m a n y  people told me they were v oting against all of the 

j u d g e s  that I lost'count. And note that, at least to-date, that most of the 

people, most of the lay people, testifying to you are against the peremption, 

onl y  the lawyers are testifying before you in favor of it. That should tell you 

something. We pride ourselves in Alaska on the merit selection appointment 

p r ocedure for judges. The Judicial Council recommends the Governor appoints and 

the people vote, and yet the present situation with the peremptory challenge is 

w o r s e  than the mos t  p a r t i s a n  political election of judges, and that a very few 

attorneys can remove a judge a hold the System hostage. The cost to the public 

and the wasted expense and time is high. The selection process of which we are 

so proud and the public vote means absolutely nothing. Just as an example, I 

was required to m o v e  to H o m e r  to take the judgeship in Horner. The Judicial 

C o u ncil recommended me for Homer and the Governor specifically appointed me to 

Homer. The family moved her e  and has put down deep roots; we have children in 

school of all ages. I received good ratings from the lawyers and the highest 

r ating from the A l a s k a  Peace Officers and was retained overwhelming by the 

v o t e r s  in the Nove m b e r  election in ray hom e  area by a 2 to 1 margin. And 

although I appreciate Mrs. Barnes' invitacion to Anchorage, I would prefer 

frankly to remain in Homer. I did live in anchorage for a couple years and I 

have, wo have, a.lot of friends up there, however we are pretty deeply rooted in 

H o m e r  at the present time. T wo weeks after the election I was asked to transfer 

to Anch o r a g e  because of the peremptions. I have been assured that there is no 

other reasons for m y  transfer, only the peremptions. None of my sentences have 

ever been reversed as excessive. N o w  there are checks and balances that are far 

m o r e  appropriate than p eremptions without cause and they are numerous. If a 

j u d g e  Is doing s omething improper turn them over to the Judicial Qualifications 

C ommission, or c hallenge the judge for cause, or test the judge in the retention 

elections, or appeal the j u d ge's decision, or ask the judge to voluntarily 

d i s q u a l i f y  himself. The m e s s a g e  is going out loud and clear to the judges in 

A laska, to the attorneys and to the public that inspite of the vote of thousands 

that vote means nothing, and a handful of attorneys can accomplish the transfer
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of a judge, and threaten other judges through peremptions for which they do not 

even h a v e  to give a reason. All the attorneys have talked a? out before you are 

the rights of their clients, and these are important rights, no one would say 

that they are not. But what about the rights of the victims? What about the 

rights of society? T he Constitution clearly requires a judge to sentence to 

protect society and reformation. No wh e r e  in the Constitution, in the statutes 

or in the case law is there any indication that a judge is to sentence in order 

to avoid peremptions. And yet the Chief Justice of the Alaska Supreme Court has 

stated publ i c l y  that this is happening, and any judge who w i l l  level with you 

w ill tell you the same. The tail is w a g ging the dog at the present time as the 

attorneys are in effect controlling sentencing, and are now even controlling the 
t ransfer of judges. T h a n k  you.

: l-'H-
, . v  - . v  .
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HB 79-— PEREKPTY CHALLENGE OF JUDGES REPEAL —

REMARKS BY REPRESENTATIVE JOHN LI SKA

THANK YOU MR. SPEAKER:

I RISE TO SPEAK IN FAVOR OF HB 79. I PARTICIPATED, AS A MEMBER OF THE - -

i II f
7
; i

JUDGE IT CERTAINLY MADE HER ROt
. " . * -V* V V- * f -

NOT ALL THE ATTORNEYS WERE

ONE ATTORNEY FROM BETHEL, ONE OF THE VERY FIRST WITNESSES, SPOKE QUITE S T R O N G L Y ^ ? *

: - • • - - V * £

IN FAVOR OF PASSAGE OF HB 79- IT APPEARED SIGNIFICANT TO ME THAT SO MANY ATTORNEYS
• . vV

WERE OPPOSED TO THE BILL, AND SO MANY JUDGES AND LAYMEN WERE IN FAVOR OF IT, THAT 

IT APPEARS TO ME THAT THE ATTORNEYS MUST HAVE SOME DECIDED ADVANTAGE WHICH THEY 

ARE JEALOUSLY GUARDING AND D0N"T WANT 10 BE TAKEN AWAY FROM THEM.

WE WERE ESPECIALLY APPRECIATIVE OF THE REMARKS BY MS. KAREN HUNT OF ANCHORAGE,
•s A  k  i

FORMERLY PRESIDENT OF THE BAR ASSOCIATION. NEAR THE CONCLUSION OF HER TESTIMONY 

3 ASKED HLk IF THE SITUATION AT HOMER, ALASKA WAS SUCH THAT SO MANY PEOPLE ARE IN 

FAVOR OF THE Bill. AND SHOWED SUCH SUPPORT FOR IT, COULD THE PEOPLE BE WRONG OR CODE 

THE LAW BE WRONG? SHE.PROMPTLY REPLIED THAT THE LAW IS WRONG!I

TESTIMONY FROM WITNESSESES, MR. SPEAKER, WAS ALMOST EVLNLY DIVIDED, FOR AND , ;
• *•_: *.<. /V; ■'cr ; ■
• *. V /  : v. ** •• '* •

AGAINST.THE BILL, I TAVOR PASSAGE OF THIS BILL BECAUSE I FEEL A  JUDGE SHOULD B E v V 

. - *-w . • •>:*..• a*\

DICTATES OF HIS CONSCIENCE IN UPHOLDING THE, LAW AN D  DISCHARGjl

WITHOUT FEAR OF BEING TOSSED OFF THE BENCH.BECAUSE A , -f

SH TO HAVE A CHANGE OF JUDGE WITHOUT HAVINGJO' BE RESPONSIPl

. .  I
g S S S S S r M FOR THAT CHANGE. WE HEARD TESTIMONY, M R . SPEAKER,.THAT THE

FACT THAT. O ^ L I E H G C V  TO A JUDGE ARE POSSIBLE HAS A DECIDED IMPACT ON DECISIONS TH e |
•• v ^ '  . / f i £ •; ■ I

' , .. : . . •  . > I



THE JUDGE 3 S , BY LAW, REQUIRED TO MAKE. IT IS ATROCIOUS TO ME, MR. SPEAKER, 

TO HAVE A SITUATION IN OUR STATE WHERE OUR JUDGES ARE HAMPERED BY HAVING TO

CONSIDER WHETHER OR NOT THEIR SENTENCING PRACTICES WILL LEAD TO CHALLENGES OR 

EVEN TO REMOVAL FROM ONE LOCATION TO ANOTHER. IT IS CLEAR THAT THE CHIEF JUSTICE 

HAS INDICATED THAT JUDGES HAVE TO BEAR THIS IN MIND. WITH THE PASSAGE OF THIS 

BILL, SUCH WOULD NO LONGER BE THE CASE AND JUSTICE WOULD BE BETTER SERVED..

THANK YOU, MR. SPEAKER.

: )r. ■. j .
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body. The a b i l i t y  to i m p r o v e  is there, as w e l l  as the 

desire, and I b e l i e v e  t h a t  a g r e a t  deal c a n  b e  a c c o m p l i s h e d  

w i t h o u t  a d d i t i o n a l  resources. Mainly, w h a t  n e e d s  to be d o n e  

is to increas- o u r  e f f i c i e n c y  b y  a d h e r e n c e  to the i n t e r n a l  

o p e r a t i n g  p r o c e d u r e s  t h a t  we h a v e  a l r e a d y  adopted.

w o u l d  be b e t t e r  s e r v e d  if s e r m o n s  o n  the a v o i d a n c e  o f  s i n  

w e r e  d e l i v e r e d  b y  the w o r s t  s i n n e r  in the flock, r a t h e r  t h a n  

its minister, a l t h o u g h  I s u p p o s e  the two t i t l e s  are n o t

n e c e s s a r i l y  incons i s t e n t .  In a n y  event, b e i n g  b o t h  the

d e s i g n a t e d  l eade r o f  the j u d icia l flock and one o f  its w o r s t  

sinners, I feel e m i n e n t l y  q u a l i f i e d  to p r e a c h  o n  the 

c o n t i n u i n g  p r o b l e m  o f  d e l a y  in the courts.

p e r e m p t o r y  challeng e. This right, w h i c h  y o u  gave to l i t i­

gan t s  in 1967, e n a b l e s  a p a r t y  or his a t t o r n e y  to d i s q u a l i f y  

a judge w i t h o u t  i i r s t  e s t a b l i s h i n g  g e n u i n e  cause. T h e  

p r o b l e m  is one o f  e f f i c i e n t  a d m i n i s t r a t i o n  o f  the courts, 

p a r t i c u l a r l y  in s i n g l e  judge locations.

As m a n y  o f  y o u  ’m o w ,  it r e c e n t l y  b e c a m e  n e c e s s a r y  

for the P r e s i d i n g  J u d g e  in the T h i r d  J u d i c i a l  D i s t r i c t  to 

t r a n s f e r  Judge  H o r n a d a y  from H o m e r  to Anchor a g e .  T h e  sole 

r e a s o n  for this a c t i o n  is the fact t h a t  J u d g e  H o r n a d a y  is

S o m e o n e  on ce s a i d  t h a t  t h e  a v e r a g e  c o n g r e g a t i o n

P E R E M P T O R Y  C H A L L E N G E

A r e l a t e d  p r o b l e m  is one c a u s e d  b y  the r i g h t  to a



b e i n g  c h a l l e n g e d  i n  o v e r  e i g h t y  p e r c e n t  o f  t h e  c r i m i n a l  

c a s e s  a s s i g n e d  to  h i m  f o r  t r i a l .  In o r d e r  t o  h a n d l e  t h o s e  

c a s e s  i t  h a s  b e e n  n e c e s s a r y  to  s e n d  o t h e r  j u d g e s  t o  H o m e r /  a 

p r o c e s s  t h a t  is b o t h  c o s t l y  a n d  d i s r u p t i v e  o f  t h e  b u s i n e s s  

o f  t h e  c o u r t s  i n  o t h e r  l o c a t i o n s .

S i m i l a r  p r o b l e m s  h a v e  a r i s e n  e l s e w h e r e ,  a l t h o u g h  

n e v e r  t o  t h e  d e g r e e  s e e n  i n  H o m e r .  T h e  p o t e n t i a l ,  h o w e v e r ,  

is t h e r e .  A t  a n y  m o m e n t ,  a j u d g e  i n  a s i n g l e  j u d g e  l o c a t i o n  

c a n  b e  r e n d e r e d  i n e f f e c t i v e  b y  u s e  o f  t h e  p e r e m p t o r y  

c h a l l e n g e .  In m u l t i - j u d g e  l o c a t i o n s  t h e  p r o b l e m  is l e s s  

s e r i o u s  b e c a u s e  o f  t h e  a b i l i t y  to r e a s s i g n  c a s e s  f r o m  o n e  

j u d g e  to  a n o t h e r ,  w i t h o u t  c a l l i n g  fo r o u t s i d e  h e l p .  E v e n  i n  

t h e s e  l o c a t i o n s ,  h o w e v e r ,  t h e  p e r e m p t o r y  c h a l l e n g e  c o n t i n u e s  

t o  i n f l u e n c e  t h e  e f f i c i e n t  o p e r a t i o n  o f  t h e  c o u r t s .

F i n d i n g  a n  a c c e p t a b l e  s o l u t i o n  fo r  t h i s  p r o b l e m  is 

n o t  an e a s y  task. T h e r e  a r e  r e s p e c t a b l e  a r g u m e n t s  o n  b o t h  

s i d e s  o f  t h e  issue. T h e  p r o b l e m ,  h o w e v e r ,  is o n e  t h a t  y o u  

s h o u l d  a d d r e s s .

C I T Y  P R O S E C U T I O N S  

T h e  p e r f o r m a n c e  o f  t h e  P u b l i c  D e f e n d e r  A g e n c y  h a s  

a d i r e c t  i m p a c t  o n  t h e  o p e r a t i o n  o f  c o u r t s .  D u e  t o  t h e  

a g e n c y ' s  c a s e l o a d ,  t h e  e f f i c i e n t  h a n d l i n g  o f  c r i m i n a l  c a s e s  

is a s e r i o u s  p r o b l e m .  O n e  r e a s o n  for  t h i s  is t h e  f a c t  t h a t  

a c o n s i d e r a b l e  p a r t  o f  t h e  a g e n c y ' s  w o r k  is t h e  d e f e n s e  o f
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