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BEYOND URLTA: A PROGRAM FOR
ACHIEVING REAL TENANT GOALS

Richard E. Blumberg=and Brian Quinn Robbins"

The once well-entrenched notion of the unique character of the
landlord-tcnant relationship has steadily eroded in the decade of
reform symbolized by Javins v. First National Realty Corp.' Javins
and its successors recognized the anachronism of applying feudal
property law in the modern urban context and replaced the tradi-
tional land conveyance view of residential tenancy with the contrac-
tual doctrine of an implied warranty of habitability. Growing legisla-
tive and judicial concern has led to the rapid spread of the implied
warran'y doctrine and to the development of a panoply of related
reforms.

A portion of this Article addresses the content of the increas-
ingly popular Uniform Residential Landlord-Tcnant Act (URLTA)
and discusses various state adoptions of it. The UPLTA has pro-
voked much recent comment adequately summarizing its content.2
For the most part, while recognizing that URLTA will not by itself
achieve decent housing and fair treatment of tenants.* virtually none
of the commentators has dealt with the question of further reform. In
addition to reviewing URLTA and surveying the adop.ion of
URLTA and its component measures by state legislatures, this Arti-
cle looks beyond the Uniform Act and proposes further reforms
necci.sary to attain the goals of decent housing and fair treatment.

Part | examines each of the URLTA component reforms, its
contribution to the achievement of the above-mentioned goals and

* Senior Stuff Attorney. National Routing uni) Economic Development Law
Project. U.S.. Ttic American Univermy. 196b; J.t).. Kutgcis University. 1969.

** Kmmecr Staff Attorney. National Homing anil Economic Development Law
Project, A.D., U.C.L.A., f«a/; J.D., Hoall Mall, 1972.

1428 F.2d 1071 (D.C. Cir.j.rerr. itemed, 4(HI U.S. 92* (197(1).

<A summary of Ib". issues surrounding the drafting of URLTA is contained in
Note, Uniform Retidmlial Landlord un.i Tenant Ail: Facilitation ofor Impediment lo
Reform! Favorable ullie Tenant’, ISWm. A Maiv L. IUv. K-IS (1974).

1Criticisms of URLTA and suggestions lor furihcr reform can be found in Strum,
Propoied Uniform Residential t.andlord and Tenant Act: A Departure from Truth-
lionat Concept!, H Rial Paor. I'aca. A T«. J. 49.4 (197.4); The Uniform Fnldential
tMndtordand Ten ml Act: Si me .viiggrinu/is for Improvement, 9 Rral Paor. Paca A
Ta. J. 402 (1974); and Clocksi.t. Coniumer Problem! In the Landlord- Tenant Rela-
liomhip. 9 Rial Paor. Paca. A T*. |. 572 (1974).

2  Kaw,- Qvl RgtsCMl Liberties LavReview M. 1L

the Act’s status in each American jurisdiction. The authors seek its
provide the reader with a ready guide, through the citations included,
lo the status of each examined reform in each American jurisdiction.
However, it must be recognized that landlord-tcnant law isextremely
dynamic. In any dynamic area of the law. the "correct rule ol law" at
any given time may be difficult to identify. Lower courts, for exam-
ple. may be granting certain remedies as a matter of course although
older appellate opinions addressing the issue in the same jurisdiction
arc unfavorable and have not yet been reversed. For purposes of this
survey, the most recent opinion on the topic of the highest appellate
court is assumed to be definitive. Nevertheless, the practitioner
should not assume, given the rapidity of change, that the present lack
of favorable preceden* in the jurisdiction will mean an automatic
denial of any gener ecognizcd tenant remedy.

Part Il discusst-. .dlord-tcnant reforms going beyond the Uni-
form Act and tenant tactics useful in achieving decent housing.
Included are the remedies of receivership, retroactive rent abate-
ment, specific performance of the warranty of habitability, a pro-
posed landlord security deposit act, and a tenant-mortgagee negotiat-
ing strategy. Part Ill looks beyond the Uniform Act provisions for
fair treatment of tenants, proposing a system of security of tenure/
just cause eviction. An epilogue focuses on tenant organizing ac-
tivities and their relationship to realization of the goals of decent
housing and fair treatment.

No claim is made that the reform of rights and duties of landlords
and tenants will, by itself, solve all the problems of the modern
tenant. The enactment of a housing code does not. by itself, solve the
problem of dilapidated housing. Much of the unfair treatment of
tenants and of the paucity of decent housing available for low and
moderate income tenants stems from the tenants’ lack of bargaining
power in today's housing markets. Ultimate and complete resolution
of this plight may await the eradication of poverty itself. However,
affluence alone will not eliminate all landlord-tcnant conflicts.4Legal
reform is a necessnry, though not sufficient, precondition of the
achievement of ihcse dual objectives. The reforms herein proposed
offer promise of significant advancement towards fair treatment and
decent housing lor rich and poor alike.

*Button Globe. M*f. 4 1975. at 4, vol. 4 (tenant niilitanci in u Boston lutury
apartment building).
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I. THE UNIFORM RESIDENTIAL
LANDLORD-TENANT ACT

The Uniform Residential Landlord-Tenant Act ' incorporates
most of the recent legal reforms in the area of landlord-tcnant rela-
tions. This legislative package of reform measures has been adopted
with variation in 13 states*and has been introduced in the legislatures

*In I'Hi), the National Conference Of Commissioners tin Uniform Slate Laws
established a subcommittee to studs landlord-tcnant relations. The conference ap-
proved a revKcJ proposal ol the .subcommittee in August 1972. The American Ujr
Avsoctalion endorsed the Act in February 1174. Mo generally J. Levi. Uniform
Residential Landlord and tenant Act: A Itnel History, |*>72 (available Irom | oul ol
Comm'rsf: lllutnberp A Robbins. //ret nil<irm Hexidennal Landlord- It im u.Iti: Ihe
Sainmal Li/ieriem 1 lint stsi. I)n K ir. So Is. |- ;Nov. 28. I*I7A»thereinafter
cited as \mional I x/ieneme|. strtint. ITopined | m/orm Rexnlrniial Landlord mill
lenani 1if; ,t Deparmie bum Inidilinnol ( ome/ilx. 8 Ri vi Paor. I'aiiH A Ik J. 495
(1*173 . Note. | *«/+«i Kexidenihil Landlord and lenani .til. Heeomiling Landlord-
renuiil Liih with Modern Keiilnie\, 6 fsn 1 Rtv. 471 [z

“ Alaska. An/on.i. Ifel.uvare, Honda. llayvatt. Kansas. Kentucky. Nebraska.
New Mexico. (Huo. Oregon. V|tE|nu. and W.ishiiigloii._ Ihe respective statutes and
commentary are as follows. Alaska—At ascv si vi. 38 3 I1L1]1i-34..1.38l) (1'174)
See Note. 1.imdhnil- ten,ini H-lorm Itiihiluhilm uihl Hep,nr niid.ir the 1 nilorm Neil-
i/i-tow/ Landlord and leu,mi .til. »1 (1 Y-Alvw | Rtv. 123(197.1) An/ona—
Ait/. Rtv. Stvi Ass. & [t-LtHI lo AA-IANI 111741 Viv Clark A Tluichiuson.
Landlord- lenani Reborn tnZOMTX lerxion 0fthe 1 mLinn til. (i \m/ .Riv 11
1174 | llhiniberg A Robbuo.. fria/wiv «f lie,smix 1.muie,| Arizona,mil |Inxlimginn
Slate Landlord- 1emim Hlill\. ~ Cit miimnim si Rtv 134 1I'?A Illicrcinalicr cited as
Arizona mnl Waxhingioni Delaware Dii.Coih Ass tr ** 85lllUii ke/ |74
Honda—Fi x Sivi.Ass }* vLAH8«"1 tSupp I75-71i) See Williams A I'lullips
I hirnlii Rexiili -~ ml Imiuttiiiit mill lenmu lit. T1tv St | | Rtv SA5 <I%?A| Hie
Florida Act excluded the protection apail’st lelali.ilois actions. Ilns ptoleclion was
subsequently provided by action ol iheSia<c Xiionicy (iencial under I lornin's Decep-
tive and I.Htlaw lade Practices \cl Rules ol Dep tol | eeal Allans. Rental Ilousin
and Mobile Home tarks.cli 2-111D Hawaii--Ilvwv vh Ktv.St vi. is *21 | to 521-
(Supp I'»74], Hie Hawaii \el was §V|0F|9d. prior lo apﬁ)toval ol the filial t'R I.IA
model and therelore deviates subslaiiliallv liom | RI A Rent abatement and rent
withholding ar. escltided and retaliatory actnins ate based on the more limited
protections altorded in 0 2-4H7 ol the Model Residential Landlord- I'cnain Act
Kentucky—«v. Riv Stvi Ass. j| 31-315mLS1-715(Supp, I*>74) seet oniinenl.
Aonihle Detainer in fxenimkx | n,ter the I iiilnrm Hexhleinnil Lninlloril mnl lemon
Ail. its Kv. 1..J. 104b (I*J7A> Nebraska--Ni h. Rwv. Sial. tI 7b-14ll to 76-1449
g(‘)lum. Supp. 1974). see Kalish. The Sebrnxka Rexidennal Landlord anil I nam Aei,

nik. L. Rtv. 601 (2¥175); l.onnipnst A Healey. | /'niv/i-ilriv on iln (inform
llexiilenliiil I.miilloul mi,l lenani Atlin Sebrnxka. 8Cmiiiims L. Rtv 116 11*>7)).
New Mexico—N.M. Siai. Ass s A1-7-1to 70-7-51 (Supp. 2*175). Ohio- -Qittii Rtv.
Coot ann. 8s 5321." to 51) 17%1 (Pa)te *>74] .\W Note. The Ohio 1.,in,llot,I mnl
lenani Reform A m .j Iv7-1, 5Cxst W. Rts | Rtv K7b(1*751; Notc.< oeenanlof
Habitability and the t ‘tno Landlord-Tenant l.egixlaiinn, 21 Cltv_Sr. L, Rtv. 5¥1
(1974). Oregon—0Oat Rlv. Sur 891700t0 91865 (1974).Vir Robhins. The .Sew
Oregon l.undinrd-Tenunl Ail and llie lInijnrni Rexidennal Landlord and Tenant

*Ail—A Comiiurixnn. 7Cl 1 sKlsiaim si Rtv. 527 (1*171). Virginia—va. Com ann.

4 Harvard Civil Rights-Civil Liberties Law Review (Vol. 11

of ten others.7

The initial 1971 draft of URLTA contained several basic fair
treatment and decent housing protections including the warranty of
habitability* and protection against retaliatory actions by landlords."
While this draft provided more satisfactory protection than that
previously proposed as the ABA-ALI Model Residential Land-
lord-Tenant Act (MRLTA)."” the National Tenant Organization
(NTO) and other organized tenant* rights groups remained critical
of parts of the draft. Provisions for just cause eviction and for protec-
tion from retaliation for tenant organizing were foremost among the
additions demanded by these groups.

At subsequent public hearings, detailed statements from real
estate and tenant groups were received” and URLTA tenant protec-
tions were subsequently strengthened. The most significant change
was the addition of protection against landlord retaliation for tenant
organizing or membership in a tenant union." Other changes in-
cluded a provision for injunctive relief for tenants whose landlords
have breached URLTA-imposed obligations'*and a provision form-
ing a basis for granting specific performance of the warranty of
habitability.11 The maximum security deposit which could be re-
quired by landlords was reduced from two to one month’srent,” and

1J 55-748.2 to 248.40 (Supp. IV75). Washington—Wash. Rtv. Coin Ann.. 85
59.18.010 lo 59.18.900 (Supp. 1974). The Washington legislature reworded the ait
but retained moil of the URLTA vubitancc. See Stoebuck. The Law [telween Land-
lord and Tenant in Washington: l'ari I, 49 Wash. L. Rtv. 291 (1974); Arizona and
Waihingion, supra.

‘California—A.D. 1202 (197.1-74 Reg. Sew.); Connecticut—Com. tl. 18(18
(19V,1); Idaho—S.1). 1352 (1974) (tenant proposal) and S.It. l.lvt (1974) (realtor's
propmal); lllinois—H .1l. 1345 (78lh Gen. Aw. 197,1); Indiana—I1.U. 1042 (1975);
North Carolina—H.B. h73 (1974), Pennsylvania—*1.1). 157(1. 1571 (1975): Rhode
Island—7.1-S. 892 (1973); Vermont—S 112 (197.1): Wisconsin—A.U. 492 (197.1).

1See pp. 7-9 infra.

‘See pp. 1.1-17 infra.

"M RLTA 52-203 provided for the warranty of huhitahility but remedies were
limited to termination of the tenancy and minor repair and deduct. M RLTA omitted
both the remedy ol rent withholding and the defense ol breach warranty in an
eviction uetion. These vital tenant remedies were included in iniiutl dialts of the
URLTA and in CC 2.104 and 4.105 of the final version.

The M RLTA retaliatory action proviiion (t 2-407) omits a protective period of
prciumption of retaliation and protection for tenant organizing, both of which arc-
provided for in URLTA 5 5.101.

""See J. Levi, supra note S. at 3.

"URLTA | 5.101(a)(3).

"1d. 14.101(h).

"Id. | 4.101(b). See pp. 26-30 infra.

" URLTA 02.101(a). The period after termination of the 's-nnncy within which a
landlord inrequired to account for or return tenant security deposits wax reduced from
30 day» lo 14 daya. URLTA 82.101(h),
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tenants were afforded the remedy of rent abatement if essential
services were not provided.#

Following the incorporation of these changes, the NTO and
numerous state and local tenant organizations urged states to adopt
URLTA." This tenant approval has not been unqualified, however,
and attempts have been made to amend the URLTA model in order
to strengthen tenant protections and to tailor the Act to local re-
quirementi."”.

A. Decent Housing Provisions

URLTA included provisions aimed at b,>th fair treatment and
decent housing. Reforms designed lo promote decent housing pro-
vide an array of tools lor tenants' use in rehabilitating and main’ain-
ing housing stuck. To the already widely extant housing codes.

IJRLTA i'dds the warranty of habitability and the remedy of "repair
and deduct.”

/. Housing Coties

A housing code is a legislative enactment containing minimum
standards for human occupancy and establishing some form of legal
obligation on the landlord to comply with these standards. Housing
codes generally address space requirements, facilities, and other
habitability-related characteristics as opposed to building codes,
which address structural standards such as the specification of build-
ing materials. A jurisdiction's lirst recognition of the need for regula-
tion of housing conditions and the landlord-tcnant relationship has
generally taken the form of a housing code. The first such provision in
this country was the New York Tenement Act of M7

By 1910. over one-fourth of the states had adopted housing
codes, similar to the New York City Act of 1901, covering urban
multifamily dwellings.2' When the availability of federal urban re-
newal funds was linked to the existence cf local housing codes in

"hi. 84.104(a)(2).

" Srr National Experience. supra note S.

* An early Ohio URLTA reform proposal included innovations such as manda-
tory collective bargaining, mortgagee liability, and protection against retaliation lor
lenani complaints, fllumherg. Tlir Ohm Struggle ssilli the Uniform Resale’, ml l.and-
lonland lenani Art, 7 CI | vminmhh'M Riv 265 (1973), Strains Nat nt.nl Housing

1
and Ceonomie Development Law | M ICII. Bulletin. vol. . No. IS m. 1973)
(proposed Pennsylvania landlord-tcnant relornt act).
' N.Y. Lvvcs eh. 9IIK. 9(Ith Sess. Vol. Il (IH67).

< .Viv H Mood. The Development, Ohp; nee, and Aileipmey o I.iirrenl Housing
Code Standards, in Hocsinc. Choi Siamukiis: Turn CartllAl. Sll-tms (Nall

6 Hoad vl RgtsOM! Libaties LavReviev M. 1L

1954, 1 adoption of codes in almost every urban area in the country
was assured.2l

However, the codes alone have done little to avert the problems
of dilapidation and deterioration of the local housing stock. The
failure has generally been one not of the content of the codes hut
rather of their enforcement.2 One study rcycaled that 60 percent of
the municipalities surveyed “did not require full compliance with the
minimum standards of the housing code in the worst areas of the city
even when the areas had not been scheduled lor clearance and
redevelopment.” 21

Many proposals have been made for more effective enforcement
of housing codes” and for broader-based reforms, acknowledging

Contm'n on Urban Problems Research Kpt. No. 19. 1969) lhcreinjltcr cited as
Housino four Stvndabiisl.

«"HI'D Handbook. MPD 7|(Hl.la el set/.. RUM 72U4.1. promulgated pursuant
to42 1'.S.C .8 144117seil. (1970).repealed. 42 1-.Y (*.95301eln< I1Supp IV. 1974)

-'m'Certain provisionsot the federal Housing Vet ol |9Sa anil the amendmentso!
the 1964 Housing Act required jto housing codes as a prerequisite ol a "workable
program.” .SVr 42 U.S.C. 8 1451 (197(1) Under this impetus the numhet ol housing
codes nationwide rose Irom 56 in at least 4.9(10 | Oxvo. | tt.vt RImimis | tut
Hoiisini. Cool Violations 112 (Nat'l Comin'ii oil I'rbait I'rohlciiis Research Rpi
No. 14. I196H) Ihcrcinaltcr cited as Lm.vi Rimimisl.

“'See (irihcl/ H Grad. Homing | ode l.nloreeineni: Sum lion mnl Remedies, tin
Colcm. L. Rrv. 1254 (1966): Note. Enfunemail of > nnipnl Thmsmg | mles. 7S
Hakv. L. Rlv. SOI (1965). Note. IImldmg t odes. Housing odes anddie ( onsetemton
ofi hieugo's Homing Supple. 31 U. Clh. Rm. ISO 11'hi’ j. Note, \dnnmsnmion and
Enfortemail of the Pliilmlelplim Homing Code. 106 Ib I'v. I. Riv 437 (loss).
.Svralso Javins v. First Nat'l ".-ally Corp., 42S F.2d 1071, llIH2 (D C Cir 1970).eeri.
denied. 4I1HI11.S. 925 (1970); Samuclson v. Ouinones. 119 N.J. Super. 33K, 343. 291
A.2d 5HO. 5H3 (1972). See generally U. t.iiehcrman. Admmisiraliee Riosisnms ol
Homing Codes, in Hocstst. Com. Siami.vkos. supra note 20. at no. nl-n9; Il
LIrBF.RM WN. Lot VI. AnvtINISIRAIION AMI FsllIMt I VII NI OF Kill MM .ClllII's. VSt RvtV
m 39 Cntts (NAHRO Ptih. No N53I. 1969).

U. Licberman. Administrative I'roeisions 0) Housing | odes, supra itute 23. at
63.

“*Foremost among these are the Federally Assisted Code l.ntorccmcm Program
(FACLU'iid Cerlilieate ol Oceupaiiev programs. | ACF was created hv the Dousing
and Urban Development Act ol 1965. Pub 1. No. S9.117. 7') St.il 4s|. which was
replaced by the Ilousing and Community Development Ad ol 1974,42t S1 35101
el sap (Supp. IV. 1074). m- I-ACI-. program was designed lo provide cities and
individual Itunieowiters with ducd grants and loans to bring residential ptopertv into
code compliance. It also provided binds lor inunieip.il code eiilon elite lit.

The Cerlilieate ot Qciup.mcv programs are eteated bv iiiunicip.il ordiiiaiice and
mandate inspection and ceinlicalion ol v.ic.int units belore thev can lie legally oc-
cupied ami tcrciitcu. .See. eg . (ily ol | ast Orange. New Jersey, ttidmaiiic No 15
(1971'. Washington. D C., /.0iling Regulations 81 M 04.l ei set/ (July 195S|. The
eoiisl-.iuliuiialily ol ihese ( erlilicale ol (ktupancy ordinances appears to be question-
abh. in light of the lourth .intciidineiit prohibition against unreasonable scaicli and
seizure. .Viv Camara v. Municipal Court, 357 U.S. 523 (1967). llm see Currier» fits
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that housing codes alone have no! been, and perhaps cannot be.
successful in maintaining or upgrading urban housing.'4 However,
even with their failings, housing codes do constitute a legislative
statement of the community’s minimum standards of health and
safety in residential property. These codes form the basis for an
implied warranty of habitability by imposing on landlords an obliga-
tion to maintain their property in a livable condition. Although
URLTA does not itself contain a housing code, the duties of repair
and maintenance it imposes on landlords incorporate the require-
ments of applicable local housing codes.-”

2. Warranty of Habitability

The warranty of habitability, effective in some form in 2K states
and the District of Columbia.™ is a term of implied contract obligal-

iil Pasadena. 4H Cat. App. 3d Sill. 121 Cat. Kplr. 91.4 (1975). irri. denial. 44
U.S.L.W .4331 (U.S. Dec. t. 1*175)

¥.V«r the Ackerman-Komesur debate: Ackerman. Mure on .Slum limning und
Redistribution Polity: A Reply lo Professor Komesur. H2 Yell 1.J 11*4 (1*175).
Knmesui. Return lo Slionsille: /1 Cnliipie oj ilie Ackerman Anulssis ol Housing Code
Enforcement und ilie Poor. H2 Yct) L.J. 1175 ,19?,4): Ackerman. Regulating Slum
Housing Marketi on Hi'lialfof llie Pairet)j housing Codes. Hominy Subsidies und
Imoi.-.e Redistribution Polo s. Mil LI L.J  1I*)* (1*171). In conneciinn with tills
debate, see W. Hirsch. J. llirsch vtargolis. Regression Anulssis ofthe Ejfetls ol
Hubiiabilnv Lilies Upon Rent; .In h.mpiriiill <lhseriuiion oil the .1i kernnin-Komesur
Debate, 63 (auk L. IUv. |09h (1**751 ILirlinan. Kessler and LcGulcs. Municipal
Housing Code Enforcementund l.ose Income Leilaills. 411Ann. Issill. nr Planners
J. VO (1**74)

" URLTA 92.11)4(al(l). Local housing civdes are similarly referred in in other
sections of the Act..Seeill. 99 1.501 (1).2.1114(b). 2.1114(d)(2).und 5. 1111 (1).

*** jh legislatures and courts have responded lo llie modern landlord-tenanl
crisis by esiablishing warranties of habitability. | he jurisdictions and their respective
auihoruy. legislative or |udicial. are as lollows: A’.iska—Ai vska Si s:. 99 54.0.4 lilt).
34.113.160. 34.11.41X0 (1974);, Arizona-Am/. Rtv. Siai. Ann. 99 55-1524 ind
33-1361 (1974);California—Cal.Civ.Cinn.It !-»4l, 1'142 (West 197 4)(warrantynl
habitability and repair und deduct remedy), and Green v. Superior Courl. Il Cal. 3d
616. 517 P.2d 116 X. 111 Cal. Rptr. 704 (1974) (common law warranty ol habitability
eviction defense complementary to statutory remedies); Connecticut—Conn. Gen.
Stat. Ann. 9} 47-24 etseif., (1960)and Todd v. May. 6 Conn. Cir. Cl. 731. .116 A.2d
793 (1973); Delaware—Del. Code Ann. til. 25. { 5303 (1974); District of
Columbia—Javins v. First Nat- Rraliv Corp.. 42H T.2d 1071, IlIK2 (D.C. Cir). err/.
denied. 400 U.S. 925 (1970); Flo.uia-Fia Siai. Ann || M3.5l. H3.56 (1973);
Hawaii—Hawaii Rev. Siai. 9 52I-s'2 (Supp 1974); lllinois—Jack Spring. Inc. v.
Little. 50 IlIl. 2d 351. 2X0 N.E.2d 20K (1972): lowa-Meuse v. |I-nx. 200 N.SV.'d
791 (lowa 1972); Kunsai-Steclc v. Latimer. 214 Kan. 529. 521 P.2d 304 (1974):
Kentucky—Kv. Rev. Siai. Ann 94 3X3.595. 3X3.625 (Supp. 1974); Maine—MX.
Rtv. Stat Ann. tit. 14. 9 t>02| (Supp 1974) (allows cancellation of lease):
Maryland—Mi). Real Pior. Code Ann. J X-211 (Cum. Supp. 1975). superceded in
their respective jurisdictions by Mnmorc City Public Local Laws. 49-9.9-10.9-14.1

ing residential landlords to supply housing units which arc in substan-
tial compliance with basic standards of habitability™ expressed in
local housing codes.10Breach of the warranty has been variously held

(eft. July 1, 1971). und Montgomery County code. Fair Landlord-Tenant Relations,
ch. 93A (Nov. 21, 1972); Massachusetts—M ass. Gin. Laws Ann eh 23"). 9 XA
(Supp. 1974) (rent withholding and eviction delcnse available where unit is in violj-
lion of code, and lenani while mil in arrears gave landlord written noiiee ol violations
and inlenl to withhold), and Uoston Housing Authority v. Hcmmmgwuy. 293 N .L.2J
X3l 'Mats. 1972) (tenant tailing lo give statutorily required nonce ol code violations
anu intent lo withhold rent is subject without defense lo eviction lor nonpayment;
however, common law implied warranty of habitability is a defense to claim lor rent);
Michigan—Miil'll. Come. Laws Ann. 4554.1.49 (Supp. 1974). and Romes. Walker. 3X
Mich. App.45X. 196 N.W.2d X.40 (1972); Minnesoia—Minn. Siai. 4 5IM.I1X (1974).
applied in Fritz v. Warthen, 29X Minn. 54. 213 N.W.2d 339 ,1973); Missouri—King
v. Moorehead. 495 S.W.2d 65 (197.4); Nebraska—N il Rev. Siai. 94 76-1419.
76-1425 elseq. (Cum. Supp. 1974); New Hampshire—Kline v. Uurns. 111 N.H. K7.
276 A.2d 24X (1971); New Jcrscy-Manni v. Ireland. 56 N.J. 1411 265 A 2d 526
(1970); New York—N.Y. Real Prop. Law 9 235-h (1975). m udopied in eh. 597.
(19751 N.Y. Acts X75; Ohio—Ohio Riv. Code Ann. 99 5.121.04. 5321.07 (Page
supp. 1974); Oregon—O»e. Rev. Siai. 94 91.770. 91.X0I11-.SI5 (1974),
Pennsylvania—Commonwealth v. Monumental Properties. Inc.. 329 A.2J S12 (Pa.
1974); Virginia—Va. Code Ann. 44 55-24X.13. 55-24X.25 (Com. Sulip 1975);
Washington—W ash. Rev. Code Ann. 459.1X.060 (Supp. 1974). enacied alter judi-
cial implication of warranty of habitability m Foisy v. Wyman. X4 Wash. 2d 22. 515
P.2d 160 (1973); Wiseonsin-Pines v. Pension. 14 Wi,. 2d 590. 111 N.W 2d 409
(1961). Uni see Posnanski v. Hood. 46 Wis. 2d 172. 174 N.W.2d 52K (1970). In
addition, the Color, do Supreme Court has recently adopted llie principle ol mulu.ililv
ol lease covenants in a case involving an explicit landlord repair wjrranty. Shanali.in s

Collins. 539 P.2d 120l (Colo. 1975). Certiorari has been granted in a ease siluarclv
raising the issue->f a warranty of habiiahilny. Uluckwcllv. Del Uosco. Colo CI App.
No. 74-2X6 (March ‘*1L 1975),ien. grunted. No.C-72X(Colo. Sup. Cl.Julv 7, 1975).

* Contract law an J contractual remedies are increasingly used by courts m
landlord-tenanl eases, ee, e.g.. Javms v. First Nat'l| Really Corp.. 42X F 2d 1071.
1075-76 (D.C. Cir. 19" >1);Green v. SuperiorCourl. I0OCal.3d616.624-.40.111 Cal.
Rpir. 704, 711X-12 (1974). und eases eiled iherein. llie wuriuoly ol lubiiabiliiy
developed in purl by analogy lo ciw.umer eases. See. e g . Yandeimark v. Ford Motor
Co.,61Cal. 2d 256,37 Cal. Rpir X96.39i P.2d 16K (1964). Henmngsen v. Uloont-
field Motors. Inc.. 32 N.J. 25X. 161 A,2d 69 (1960). Creation ol die warranis reseises
the traditional common law doeirine ol independent covenants under which the
obligation lo pay rent was independent of any landlord obligation lo repair oi main-
tain. The substituted doeirine ol mutually dependent covenants is a traditional con-
tract concept, white the independent cnnscnarii doctrine is based on pin|>crly law
concepts. See Javins v. First NuTI Really Corp.. 42K F.2d 1071. I0X2-K3 (D.C. Cir.
*970). .Sir ulsn Note. Landlord- Lenani Lase-Hependencs' oj Lease Cocennnis. 2
Ford. Urban, L.J. 43,4 (1974).

“ Almost all stale eoerls adopting llie warranty of hubilahilily base tieltiled il in
terms of applicable hisusing tiHIes.SiI’e.g.,Javins v. First Nat | Really Corr..42X F.2d
1071.10HO-XI "ii.C.v.. 1*170) Ai feast one slate eouit has impliedly chosen lo rely
upon judiciul discretion in debiting die eonient ol die warranty rather than relei lo
codes. See Marini v. Ireland. 56 N.J. 140, 26,5 A.2d ,s26 (1970). In jiiv event, code
violations are ulw ’'v* admissible evidence ol breach of the warranty. Sir. e.g.. llcr/ito
v. Gamhino. 64 N ... 460, 30X A.2d 17 (197.4).
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to give rise to an affirmative action by the tenant for damages,11 a
defense to an eviction action for nonpayment of rent.11 or both.11
Following the enactment of housing codes, the warranty of habitabil-
ity has often been the first judicial or legislative recognition of ten-
ants' rights.14 Adoption of the warranty manifests a fundamental
change in the state’s view of the landlord-tenant relationship.

The basic warranty provision of URLTA obligates the landlord
to “comply with the requirements of applicable housing codes mate-
rially affecting health and safety."1lLandlords must maintain the unit
at all times in a safe and habitable condition and provide appropriate
and necessary services, such as water, heat, electricity, and garbage
removal.l” Tenant remedies for breach of the warranty provision
include the right to terminate the tenancy for landlord breaches
whieh materially affect health and safety." Tenants may also recover
actual damages caused by the breach or seek injunctive relief.* In
addition, in an action by the landlord for rent or possession based on
nonpayment of rent, tenants may counterclaim for damages urising
from the landlord’s breach."*

" AVi* »(Q.. Stcetc ». Latimer, 214 Kan. 32*/. 521 P.2U 304 (1974); Mease v. Fox.
200 N.W.20 7')| (lowa |9’ 2) (counterclaim in suit lor rent).

"e.Viv. c.y . Jack Spring Inc i [L.Mile. 50 IIl. 2d 351. 2X0 N.H.2d 20X (1972).

IR M A and mod wairuiilv ni lialut.iluliiy statutes allow use of the warranty as
the basis Inr an allitni.iiise action nr as a Odense in dictum Inr nonpayment nl rent.
Successful use nl warrants .is adelense in.in esietinit is a gnud indicator that use in an
alluuiaiise aelinn will he pdiintlcd. IInwesei. preeedent allowing use as an allirma-
Use aelinn may uni be as readily tiansleirable in use as a dclcnsc in suniniaiy esiclinn
proceedings. as statutory pintisinns m inles nl cntiti mas prnluhil the asserlinn nl
delenses in a summ.iiy eviction cnurt Sic lirecit s Supenni (‘null. Ill Cal. 30 bib.
#i.41-35. 111 ( al. Rpir. 704. 7i4 .|ti. 517 P,2d | IbX. 1 17h-X0(f974 I. which rejected
the aescilnm that the warrants nl lialniabilils slinuld lie restricted in an airirmulisc
aelinn mils, //in tee | mdses s. Nnrmel. 4iis ( S sn, (,5.1,9 (1972) (due process mil
tminted Its dtsallnwaiice nl all alltrmalise ilelettses m summary esiclinn proceeding)

“ Prntcclinii against retalialinu is ilte nibcr m.ijnr remedy usually recognized at
die initial stage nl teimm.

"URLIA » 2104

"hi 4 2.104 Subsection (e) allows landlords and tenants nl single lumils dwel-
lings agree in llicirnwn maintenance arrangentenisso Inng as these agreements ate
entered mm m gimd lailh Sultseelinn (d)allows similar agreement* t-nweeil hoidim'ds
and tenants tn nmin-umi dwellings. suhieet In the following restrictions: (1) the
agreement must be entered tutu 11 gnml latili antlmust lie set lurih in a separate
writing; (3) the maintenance must nnt be necessary In a<;!,ieSe code cnmpluinec; (.1)
the nglas nl nllier tenants inusi nnt lie alleeied. and (4 )>uch un agreement may mil be
treaied as a condition in pcrinrntuncc nl .ms part nl the rental agreement.

" hi. t 4.101. Vurialtle notice period* are speei'ned hi this section.

"hi. 44.101(b).

"hi. 4 4.105. This section also allows the courl In require tenants in deposit
unpaid and accruing rent into court pending determination uf the ease. However, the
practice nl rent escrow has mil been lavnrcd by lbe courts as it discourages the exercise
nl temediesinr breach ill the’ warranty nl habitability..See Hell v. Tsinlnlas Realty Co.,

10 Hnad QM Rghts-Ql Liberties LavReview (V. 11

There are several competing methods forcomputing the amount
of damages to which tenants might be entitled. These methods in-
clude the market value theory (difference between the market value
of the premises in habitable condition and their market value in
deteriorated condition),4the percentage diminution theory (reduc-
tion in rent based upon the extent to which use of the premises was
lost),4L and a tort-related theory (damages based on inconvenience
and suffering).41 Where <’affirmative rent abatement"” is not avail-
able, recovery under the warranty is limited to that amount accruing
during the period of rent withholding by the tenant.”

Rent abatement is the judicial reduction of the tenant's periodic
rental obligation. It may be prospective, reducing the tenant’s future
rental obligations in light of a continued substantial breach of the
warranty, or retroactive, adjusting the tenant’s obligations in periods
pas! to match the landlord's warranty performance. A retroactive
rent abatement may take the form of sanctioning the tenant's previ-
ous withholding of rent, or a portion thereof, or ot allowing an
affirmative action to recover rents paid in past periods in excess of the
judicially abated rent for those periods. The first form of rent abate-
ment has been granted as a remedial measure ill successful warranty
of habitability eviction defenses.#4

The affirmative rent abatement recovery isanalogous to a dam-
age action for breach of contract.4 Regardless of the theory of
damages applied, rent abatement in connection with defects in the
premises creates an economic incentive for the landlord to repair and
maintain the unit. While repairs are underway or in the event that a

430 F.2d 474 (D.C. Cir. 197(1). Cooks s. Fowler. 459 1.2 12b9 (D.C. Cir 1971)
Centra, Javins v. First Nat'l| Realty Corp. 42H 1-.24 KI171.10X31 67 (D C. Cir. |9?]|t).

“ This it currenlly (he most prevalent methiKl for valuation of damages Air
Mease v. Fox. 2110 N.W.2d 791. 797 (lov..,, 1972). JJoston Housing Authority v.
Heniiningway, 293 N.H.2d X31. X45 (Mass 19731, (Sreen v. Superin: Court. Ill Cal
3d 616. 63H-39,517 P.2d 116X. UH.3. IIl Cal. Rptr. 704. 719 (1974). l.xpcrl
testimony may be required lo ascertain market value.

4 This method is probably Ihc casievl to apply because no expert testimony is
required, the tenant's own testimony being sufficient. We Academy Spires. Inc c.
Drown, 111 N.J.Super.477.4K5-X6.26X A.2d 556.561-62 (197(1)

4 This damage theorv. although proposed in the literature lias mil >el been
adopted by any statute or published decision. Wr Mi>sknvit/. llie Im/ilie ¥ Warrants uf
Ihibiluhilliv: A New Doctrine Hinting Kelt Ittue.t. 62 Cm 11 L. Rtv. 1444. 1464-73
(1974).

4l When ihe wurrunty is ruiscd as a delense 1llasummary ex teinui proceeding, the
limited conmining equity jurisdiction of a summary court may preclude the issuance ol
a prospective order.-We, €.g.,, N.J. Star Ann. 4 2AMX-59 {1952); N.J IU'Us ot
Couxr 6:3-4 (West 1975)

AW e Juvim v.First NnflRealtyCoiji .42XF.2d tIP| (D C.Cir. |'»7ty

4 See pp. 24-26 Infra.



landlord declines lo comply, tenants at least enjoy the benefit of
reduced rent. Moreover, because the implied warranty ol habitability
legalizes collective rent withholding, it can provide a strong impetus
for tenant organizing."”

The major limitation of the warranty of habitability, as generally
applied, is its failure either to mandate repair of the premises by the
landlord or to enable the tenant to finance such repairs. The
economic sanction of prospective rent abatement may or may not
induce the landlord to repair; most landlords will not repair where
the capitalized cost of such repair isgreater than the capitalized cost
of continuing rent abatement. This shortcoming is especially acute
because it means that the available money damages and savings from
rent abatement will he insufficient to finance substantial repairs at
the tenant's direction.

Furthermore, the notion that the tenant should finance repairs
out of the damage award or rent abatement savings fails to recognize
the essentially compensatory character of those awards. As payment
for damages already incurred by the tenant, there is no reason why
they should he expended on repairs that the landlord is ohligatcd to
make. To do so is to shift the obligation to repair from the landlord
onto the tenant. These shortcomings prevent reliance upon the war-
ranty of habitability alone to attain the goal of decent housing.

3. Rfiuirand DcJim

The repair and deduct rcmcd\ allows a tenant to repair or have
repaired minor defects impairing habitability and to finance that
repair by deducting its cost from the next rent payment.4 Thus,
repair and deduct addresses the principal failing of the warranty of
habitability and rent abatement by directly providing lor landlord-
financed repair of the premises. It has been adopted by statute or
judicial decision in 20 states.4"

*Qavid & Callan. \V*»urk9 Puhlu thmuik Nnii Smkr: Ilir //ig/i-RWr (ihvim
Conin Conn. 7t iaiinuiioi si Kiv. 581 (I*>74i ,V.v Dorlmun *. 1limi/vi. 414 1 2d
1168 (D.C. Cir. 1969).

7hi’ lenani tun* a calculated risk in cvcicis-'tg the right lit repair anil deduct Il
the landlord sues tor the portion ol rent deducted. the tenant Hill have lo pistil* the
deduction and hear the risk ih.il thcdelcu » ‘I hcavlpidgcd insufficient lo pistil* useoi
llie remedy. Air Acjilcm* Spires. lue * llinwn. ill NJ. Sii|*er. 47’ . 4S2, 26S \\M
<56. <59 tor a discussion ol "»n.il i.ulimes' iersus "ameniiies™ An u/w.
Marini*. Ireland. Ah N.J. | HI. 146. 7i< \ M A’'n. A|A (|97iu. where llie Sew terse*
Supreme Conn rcipiuet! "adeiluale noiue lo Hie l.iinlloid ol lliel.iully eondiiion’ and
e apeiKulol uniendeiluulc In accomplish such repair and rcplavvmecnis.”

I he |uri*uieiions and their respective legislative or iudiii.il .mlhorilies are as
follows; Alaska—Ai as. Siai. 414 ill ISH |( mu Supp 19741 Arizona—Am/. Ill v
Stat. Ass, | .4\.|,4nJ (1974 I. California—I'vi CI* 1I'om 4 1V4l. 1942 (West 1954);

2 Hovad Gl Rghts-Qiil Liberties LavRaviev VoL 1L

URLTA allows tenants to expend and deduct from periodic rent
payments $100 or an amount equal to one-half the periodic rent,
whichever is the greater, to repair defects in the unit arising out of the
landlord's noncompliance with the housing code.4*

Repair and deduct is a logical extension of the warranty of
habitability. The warranty expresses the societal commitment to a
standard of decent housing. Many serious defects worsen with time
and early remedial repair and deduct will frequently limit the dam-
ages assessable to the landlord and the economic cost of achieving an
acceptable housing standard. Thus, the remedy of repair and deduct
can be justified both on the basis of the public policy of promoting
economic efficiency and as a benefit to tenants.

As generally applied, repair and deduct has three serious limita-
tions. First, the amount of any given deduction is usually restricted’0
and the frequency with which any one tenant can employ the remedy
is also subject to limits.” These restrictions” effectively limit the
remedy to relatively low cost repairs, since the tenant can neither

Colorado—Shanahanv.Collin*.53*7P.2d 1261 (Coin. "A),Delaware—Dn.Com
Ann. iii. 25 Il 5306. 5.407 (1974); Georgia— Doughc e. Taylor & Norton Co.. 5
Gn. App. 77.4. 64 S.F.. 928 (1909). Thiv proiociion may lie waived by express
agreement. Abrams v. Joel. HM Ga. App. 662. 144 S.1:.2d 480 (196.4); Hawaii—
Hawaii RtV, StAt. 5521-64 (Supp. 1*774); lllinois—Jack Spring. Inc. v. Little, AO III.
2d 351. 280 N.E.2d 208 (1972); Kentucky—Ks. tUv. Siat. Ann. .48.4.6.45 (Supp
1974); Louisiana—La. Civ. Com Ann. arts. 269.4.94 (West 197.A);
Massachusetts—Mass. G rv Laws Ann eh. 111. 9 1271. (Supp. 1975); Michigan—
Mien. four. Laws Ann. 5 125544 (Supp. 1975-76); Montana—Moni. lit*. Coot
Ann. |l 42-201.42-202 (Supp 1974); Nebraska—Nib IUv. Stat. 476-1427 (Cum.
Supp. 1974) (limited lo utilities< essential services). New Jersey—Marini v. Ireland.
56 N.J. 1JO. 146-47. 265 A.2d 526. 545 (1970) (remedy adopted on the theory of
partial constructive eviction based on lailurc lo maintain vital tacilitirs); North
Dakota—N.D. CINT.Com ft47-16-12and «14(1960); Ohio—(lino Itlv. (‘out Ann.

1923.061. 5321.07 (Page Supp. 1974); Oklahoma—O u a. Siai. Ann. lit 41. 49
41.32 (1951); Oregon—O n. Hiv. Siat, £91.805 (1974) (limited to repair ot utilities
or essential services only); Soulh Dakota—S.D. Cum-imi Laws Ann. 4 44.42-9
(1967); Virginia—Va. Com Ann. ft .42-64 (1973) (toilet laciluies onlv); Wash-
ington— W asii. Itiv.Coor. Ann. ft59-18-1lI! (Supp. 1974).

"URLTA ft4.10.4.

*“U.K.. Atttz. Rtv. StAt Ann. ft .4.4-136.4 (1974) (linuiing the deduction lo
one-hulfa month's rent or $150. whichever is greater); Cai . Civ. Com ft 194 2 (West
1954) (limit ot one month'srent); Mass. (it n. Laws Ann.eh. 111, ft 127 (Supp. 1975)
(limit of two months' rentl. llin ht Marini *. Ireland. 56 N.J. 150. 765 A .2d 526
(1970). which does not liimi deductions under the common law repair ami deduct.

o Cvl.t'lv.t mu ft 1942(a) IWest Supp, 1975). which restricts use to once in
s 12 month period Similarly. Massachusetts restricts use to two months in 12 month
pctiod. Mass.(it v l.Lvws Ann.ch. I11.! 1271. (Supp. 1975)

‘e'No such restrictions are spceilicd in Louisiana. New Jersey. North Dakota
Oklahoma, or Soulh Dakota.
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deduct the total amount of a major repair at once nor finance it
through deductions in successive months.

Second, some repair and deduct statutes and judicial decisions
require that the tenant notify the landlord and grant him a reasonable
time to make the repairs before taking unilateral action. Tenants
unaware of the notice requirement may initiate repairs and later
learn of the unavailability of a deduction from rent. There would
seem to be no reason to require notice if the landlord knows or should
know of the breach.1’ or if the tenant has a reasonable belief, based
on past experience or other grounds, that the landlord will not repair.
Moreover, there does not seem to he any reason to require the tenant
to tolerate serious defects impairing habitability for any time period
whatsoever. In these situations no interest isserved by the imposition
of a requirement of formal notice by the tenant.

Third, and most importantly, the tenant is forced to shoulder the
risk that later judicial scrutiny will declare the repair and deduct
remedy to have been improperly invoked because the defect is ad-
judged to have been insufficiently substantial, or because of lack of
adequate notice. The tenant would then become liable for the entire
month's rent in addition to the cost of repair. Such double liability
may be especially disastrous for low income tenants, as failure to pay
may bring eviction. The possibility of eviction resulting from a good
faith error of judgment by the tenant unnecessarily inhibits utiliza-
tion of the repair and deduct remedy.

n. Fair Treatment Pruir-tins
1. Retaliatory Action

The problem of retaliation is inherent in any governmental
scheme of regulation relying in part on the initiative of the parties.
Actions by the tenant deemed by the landlord to be inimical to
landlord interests may evoke a retaliatory response. The landlord's
motive may be retributive or exemplary, designed to intimidate and
prevent other tenants from taking similar actions. The result for the
tenant is the same.”*Protection of the tenant from retaliatory action

" Cf Moskovnz. ni/iru nnlc 42. m 1462-6.4.

**SVr 2 National Housing and | iumimii Dmim'stiNt Law Pkdiim. Hand-
book on Housing Law. ch. 1 (197(1): Nolo. Nvhilininry Lvitlinn <u U Drjvnse in
Unlawful Drluiner-Alirrnulire Ai>pt<uuln\., 22 Ilasiings L.J. 1.465 (1971); Note.
Helahalnry Hvicnnn: THr Triiunl'i Hiphl in <liiillriiye ihr t.uinlinril's 4Jo/or. 21
SvNnACUst L. Rev. 9H6 (197(1); Note. L.iniJlonImill ifiiuiii-lInrJrii n fl1°rnoj liegnirtil
in Eilahltih Urfriueiiflirliilialnry Hmiinil. 197 1Wts I.. Rev. 9.49.

-jve

14 Harvard Civil Righls-Civil Liberties Law Review [Vol. 11

by the landlord is necessary to secure the free exercise of all other
tenant rights, as well as to protect the organizing process through
which these rights may be protected or expanded.

Retaliatory action may take the form of eviction, rent increases,
utility shut-olfs, or other forms of harassment. The J RLTA protects
tenants from retaliation in the form of increased rents, decreased
services, or suits for possession.% This protection is extended only
where the retaliatory action is in response to certain enumerated
tenant activities, such as tenant organizing, tenant union member-
ship,5*or reporting code violations to government authorities” or to
the landlord,5lbut does not address itself to nonrenewal of a lease."*
The Act provides a one year presumption of retaliation after exercise
by the tenant of any of these protected activities.*0 But URLTA
denies protection from a retaliatory action for possession where the
tenant or tenant's family, due to lack of reasonable care, is responsi-
ble foraviolation of the building or housing code,"lor where rent isin
default.*5In addition, the tenant may be forced to vacate the premises
if the repairs necessary to bring the unit into compliance with the
relevant habitability standard can only be done on an empty apart-
ment.** At least 26 jurisdictions have recognized the general problem
of retaliation and protect some types of tenant activities from some
forms of retaliatory actions.*4 All of these jurisdictions protect ten-

*URLTA 85.101 (a).

"M.S.5.111 (h)(3).

* [«/.15.101 (a) (I ).

“41. 85.101(3)(2).

“ 'Die presumption of renew ability at the enci of the lease leim is llie principal
factor distinguishing security ol tenure measures Iron prohibitions against retaliatory
eviction. Srr p. 40 infru. Additionally, with the security id tenure the evicting
landlord must always establish justcause, lo utilize retaliatory e*iclion protections, on
the other lund. it is the tenant who must show retaliatory motive, either directly or
with the uidof presumptions.

“ URLTA 85.101(b)

“ lit. 1 5.10)1 (c)(1).

"M .85.101(c)(2).

~ni. 15till (©)(3).

"The jurisdictions und their relevant statutory or common law authorities arc:
Alaska—Alaska Stat. t .44,0.4.310 (Cum. Supp. 1914). Arizona—Am/. Kis. Siai.
Ann.833-1.4HI (I1974);Calilornia—I ai Civ.Com.8 1942.5(WestSupp. 1975).ami
Schwecigcr v. Sultcrior Courl. 3 Cal. 3d 507. 476 P.’d 97. Vtt Cal. Rplr 729 (1970);
Connecticut—Conn. Cits Sim Ann. 8 |9.475u (Supp. Pamphlet 197M: Dela-
ware—Du.. Com Ann. hi. 25. 8 5516 (1974»; District ol Columbia—D C. Cool
lincyci.. Ann. 845-1624 (Supp, 1975-76).and Edwards v. Habib. 397 I’,2d 6X7 (D.C.
Cir. 196H),irrl, denial. 394 U S. 1016 (19n9); Hawaii—Hawaii Kiv. Siai 4521-74

(Supp. 1974); lllinois—IIl. Ann. Siai. ch. 80. 8 71 (Smith-Hurd |060]|. ( lore *.
Frcdmun. 59 IIl. 2d 20. ,4|9 N.L.2il 18 (1974 I; Kentucky—Ks. IDs. Siai. Ann. 5
38 4705 (Supp. 1974|: Maine —M|I. IDs Stst Ann. lit. 14 4 tiOlll I"741

Murvland—Mn. ID.ai Paor. Coot. Ann. 4 8-208.1 (Supp. Id74|; Massachusetts
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ants who report code violations to state or local governments.6*
Reporting code violations or substantial defects to the l:indlord66and
joining or promoting a tenants' union6’ are protected activities in a
majoritv of the 26 jurisdictions. A majority also prohibit retaliatory
rent increases and decreases in services6' where the tenant activity
would have been a valid defense to eviction. New Jersey goes even
further and prevents a landlord from denying a lease renewal for a
retaliatory purpose.6'

The Court of Appeals of Washington held in 1969 that a re*
taliatory eviction defense was unavailable following landlord discov-
ery that the tenant was informing other tenants of their legal rights
concerning their tenancies.Washington subsequently adopted the

Mass. til v l.aws Ass. ch. IN6. 5 IS (Sii|>|>. 1*>75); Michigan—Mu /. C'iimc. Laws
Ass.. 4 1ilMI.s7Jli (Supp. IV7S.=(. Minnesota Miss. Sim. \s . 5 Mih.O.L 25
(Supp I*775-7(»|]: Nebraska Nm. Kis. Sim 4 76.i45*7 it'nnt. ‘' iipp. 1*7'4|; New
Hampshire -N.H. Kiv Sivi Ass. <5411 |5 (Supp. 1*775): \e», Jersey ~-N J. Sim
Ass.52A:42-1*blll |Sup|>. I*7?4.76|.and L .VI .Newman. In™. v ILdlock. I lh N.I.
Super 2Jtl. 2s1 A.2d '4-1 (1**711; New Vorl- N V | siown .Il.vws <4Ss'll. Xhtl'7
(McKinney. 1*774); Mliiu -Oiihi Kiv Ctiia Ass V 5521.02 (l'age Supp. 1')74].
Oregon—O il. Kiv. Si-.: 4 *i|-Kt*5 (1*774). Oregon Laws ol 1*775. ell. 55*%. 4 .12.
Pennsylvania -1’v Sr.i  Vss in >» 5 ITimi i (Supp. *#75*7/»1 Kinnlc Island. It.I.
Cos lLvws \w . 4 V4 Til-Iff (I*#7nj; lennessee —fis\. Com Ass 4 \t.541)4
(Supp. 1*#74): Virginia*eVv ( mu Vss . 4 55.24.x.57 (Supp. 1*77.4); Washingion--
Wasii. Kiv (mil. 48 ™ IS 240. s'l.Is 2511 iSupp. 1*775): Wisconsin--DicUiul v.
NorlOlL45 Wi». 2il5V7. 171N W 2il2'»" [I*#7«i|

” Mum sl.iluteseoiulilion reluliulum as 1levuliou delense upon llie teiimil being
turrenliiirenl..Vir.i'x.ANi/ Kiv Sim 4"« IVM (I'i'4 |;O0ki Kiv. Ni.vi 4*M.Sh5
(1*174 L Vi-ulw* l-ilwarils v Habib, .fi6 t 2difX7.7ti| (1).("'.( jr. *#r«S1.1>n. ilc.-iml,
5*751" S. i (|« "» | here cull he no tlouhl Ih.il llie slum dweller, even though lus
home he Wllred In housing code violations, will pause long helnre he eiimpluins ol
lliemil he lentsev Kiii llus acoiisct|uciiLC

” Veeeg . Il ve mi Kiv Sivi.4'21 '4la 111112 1(Supp. 1'»*4 1.1 vi.<is.( mil.
f 1*742 5 (WestSupp 1%-5,

‘'Vi-i e.g..llnsev v. ( lull\an ( orllaudl. 2*7%71.Sup|t 51I.5u4tS.ILN \ [I*7(i*7).
"Then can he no douhi nl the right ot a tenant lodisuiss tin eondiiimt of lus liuilding
with his en-teiiunls to envourage them in use legal means in icnicdv improper condi-
tions. 10 hold meetings, and in minim piihlie ntliciuls ol the i-nnditions. lo short, a
tenant 1:0101 g.ini/v then'her leii.niisnl his huildmgloimpinve living eoiidniuos.” Vn
uliii McOuccn v. Uruckcr. 517 | Supp | 122. | LV2.tr/7 i/, 45K |;.2d 7X1 (1st I'll.
1*7711

' |Ins is iisii.dlv dune by use ol spctitn stalntmv lL.meuage. Sir. i-g . I)mi Kiv.
Sivi. 41 mi'il)(* >74r "1 seepi as provided 1l this section, a landInid mav 110l
lelahals h\ mere.isnig lenl Ol deereasing setvices nr hv hroiging or ihu-alenmg Inluing
an avlinn lot po>sission ' llmader language prohilnimg sulislanlial allerution ol
tin lease mav he uiilued lowuivl the same end. .Sir. i-.g.. N.J. Si at. Ass. 4 2A.42-
1ii.10(d) 11*175).

"' NJ. Siai. Ann 4 2A:42-11UIItd] | 1°*7S].

""Molodav Donohue. | Wash. Vpp. | 74 45% I* 2d ii54tl*iri'71

URLTA, including the retaliatory eviction section. However, the
uniform act provision does not extend protection to tenant organiz-
ing. 7L Tue Supreme Court of Hawaii recently rejected a retaliatory
eviction defense based on the first amendment.72 Finding no state
action in a landlord's utilization of summary judicial processes to
repossess against a holdover tenant, the court declined to find an
abridgment of tenant rights of speech and association. A strong
dissent argued for recognition of protections for tenant organizing
and for the reporting of code violations.7L

The shortcomings of present protections against retaliation are
twofold. First, the coverage of protection isinadequate, both in terms
of the tenant activities protected and the forms of landlord retaliation
proscribed.74The greatest single defect is the omission of protection
for tenant organizing, an omission repeated in URLTA. Several of
the attempts at protection are incomplete in that they proscribe only
some of the common forms of retaliation and harassment and pre-
sumably leave incentive and vindictive landlords to their own de-
vices.

Second, the victimized tenant faces the difficult task of proving
retaliatory intent or motive. A majority of the statulcs attempt to
resolve this problem by presuming retaliatory intent where specified
kiidlord action follows protected tenant activity within a certain time
period.AWhereas normally an eviction notice requires no statement
of cause, this shift of the burden forces the landlord to present a valid
case for eviction. It should be noted, however, that once the period of
presumption has run out, the tenant is left to prove retaliatory intent
unaided. Considering the difficulties inherent in such proof, the
statutory protections may only have the effect of postponing the
retaliation. In tf is regard no period of presumption can be entirely
effective. W.ithin the context of one year residential leases, the one
year presumptive period can hardly be criticized as too short. Only
under a just cause eviction statute’6can the presumption be perma-
nently reversed so as to provide long term security of tenure lor

" Ser note SVsupra.

"Aluliv.Truidcll.5tXt I’.2d 1217 (Hawaii 1*775). ten. tlenirJ. 414 U.S. (M)
(1*475).

"lilLU 1222-26.

"*The Huwuii Minute is subicct It, so many statutory exceptions us to render it.
operation cumbersome and its coverage incomplete. Hawaii Kev. Stat. 0 52*-74
(Supp; 1*774).

' The p.esumption most often remains in force for a six month period. Si.", r.y .

Oat. Ktv. Stat. i *71.LH65(2) (1*774): Am/.. Krv. Stat. Ann. 5 55-I15HI(ll| iSpcc.
Pamphlet 1*774),

""See pp. 40-44 infra.



tenants. Additionally, protection should be granted without proof of
retaliatory intent where the disciplining action has the effect of
creating a reasonable fear of retaliation on the partof other tenants.”

2. Distressand Distraint

Under the common law of property, the self-help measures of
distressand distraint were available to landlords. Through the seizure
of the personal property of a tenant (distress) or the locking of the
tenant out of the premises and thcrjby gaining control over the
tenant's property (distraint)7 the landlord established a possessory
lien on the tenant's property, securing payment of overdue rents. in
their pure common law form,"" distress and distraint have not been
widely accepted in American g‘urisdictions due to their obvious utility
as tot,Is of tenant abuse and the preferred creditor status they confer
onulandlo **

Acco* "y, some jurisdictions never recognized these rem-
edies as part of their common law;"-* others have modified or
abolished them by statute.*' In several states, however, landlords can
still seize tenant property under landlord lien statutes."4While these
lien statutes somewhat alleviate the harsher aspects of the common
law,” many of them nevertheless function cxtrajudicially without
affording the tenant a prior hearing or court supervision."* Landlord

"</ Robinsons. Diamond HousingCoip..463 F.2dK55 (D.C. ( ir. 1072}j.

"* For u detailed discussion ol the common law remedies of distress and distraint,
see Klim v. Jor.es, JI5 F. Supp HIV. 11K-21 (N.D Cal IV71l). Srealso Rhvnhart,
Distress. 15 Mo. L. Rtv. IH.s (IV53); Note. The Landlord and llie Tenant's Cliuiirl
Mortgagerin Pennsylvuntu. 15U. Pm. L. Rtv. 125,1*751).

=set Klimv. Jones.515F. Supp. 1E71K-21 (N.D. Cut |70

Distress and distraint are the product of feudal land tenure, 2Am|me as t aw or
Phoeehty O *7.47 (A.J. Casner ed. 1*752). anJ the long abandoned doeirine of an
innkeeper's absolute liability. Klim v.Jones. 5151- Supp. I(IV. 120 (N.D. Cal. IV70).

"See 2 AmewianLaw oi IW ixr, 0*747 (A.J. Casnered. IV.s2):2 Pdwzl.lon
Rlai Piope*ty *25(I|2| (P. Rohan ed. 1*774).

' "The common law right to distrain for rent is \iotalive of the condition, and
wants of the people of this territory ... and is not in force here.” Smith v. Wheeler. 4
OKkl. I5K.44 P. 205 (IXV(,)..Virn/wiStiindisli\. Moldawan.57 A.2d7XH (N.Il |*444).

""See,e.g., Aiiz. Rev. StAi. 055-1572 (Spec. Pamphlet 1V74); Cai.. Pen. Cone 0
41H (West IV70): It.i. Rev. Siai.. ch Mil. 4 in (IV75). Mass. Gen. Laws, eh 1X6. 0
15B (Supp. IV75). Srr generally Note. Heal Properly: Distress fur Rem in llie Uiuieil
Staler,2Cornell L.Q. 557 (1*771).

eSet, eg.. Aia. Crinr.. lit. 51 00 2*7-54 (1*75*7); .Miss. Code Ann. 0 H7-7-51
(IV72).

(I*S]?ﬁ)NOte Reut Property: I)i\tre\\ for Rem in the Unileil Slates. 2Cousin L.O.

“ For a discussion ot one state's siaiuionly modilied right to distraint..or Note.
PeiMiyleania Landlord and Truant Ail uf /v5/. L'. Put, L. Rrv, 5576 (IV51). The

1B Hnad Qi RgtsQ Libaties LawvRadiev ML 1L

lien statutes have been successfully challenged on constitutional
grounds.*7Such provisions not requiring notice and a hearing prior to
the taking of tenants’ property have been held to violate due process
guarantees.""

The URLTA abolishes distraint for rent and renders landlord
liens or security interests in the tenant’s household goods unenforce-
able.** [i allows the greater of three months’ rent or treble damages
plus attorney’s fees, If the landlord unlawfully removes the tenant's
possessions or excludes the tenant from the premises.”0In effect,
distress ar.d distraint principles are rendered impotent. Indeed, the
URLTA reform would do much to ameliorate the "deep personal
hardship [which] can result from the seizure of... household
goods."™

3. Security Deposits

While security deposits'™ may serve legitimate landlord in-
terests, they are also n-sdily abused.”* They can present a major
obstacle to low-incsmc tenants’ efforts to obtain decent, safe, and

statute discussed wus declared unconstitutional in 1*772 because it permitted the
landlord to levy on tenant's property without prior notice and hearing. Gross v. Fo\.
34V F.Supp. | IM fO.D. Pa. IV72). vunued und renin..J -1 on oiliergrounds. 4V6F.2J
1153 (3d Cir. Iv74). See also Note. Gross v. Fox; LjndloruDistraint I'nnuistitu.
lionulin Pennsylvania, 35 Li. Pin. L. Itiv. I'll (1*773).

" It has been slated that "|m|odcrn notions ol due process 'cave no room lor
landlords lo he judges in their own causes. Damage actions (or trespass by the tenant
after the (at, do not provide a constitutional substitute lor prior notice and heating."”
Gross v. Fox, 34V F. Supp. 1164. 1167 (li.D. Pa. 1*172). sainted and teuton: d on
other grounds, 4*76 F.2d 1153 (3d Cir. 1V74).

“ The constitutional infirmities found in the statutory distress statutes are ci|u;'lI\
present and have been successfully attacked in statutes purporting logise the landlord
a lien on the tenant's property. Whether the landlord must get a distress warrant. Holt
v. Drown, 336 F. Supp. 2 (W.D. Kv. 1*771), or the landlord r.iuy summarily set/e and
hold properly under the authority ofa“lien" law. Dielen s. l.cine. 344 I'. Supp. S25
(D. Neb. 1V72). such actions are unconstitutional because they allow seizure without
notice und a hearing. See Adams s. Joseph P. Sanson Inicstment Co.. 376 i-. Supp. r=
(D.Nev. IV74): MucOueens. Lambert. UK I-.Supp 1334 (M 1) I-'la. 1*772);State, i
rr/.Puynev. Walden. IV0S.li.2d 770(\V.Va. 1*772).

" URLTA 04.205.

"1d. 04.107.

"*Hall v, Carson. 430 F.2d 430.440-41 (5Ili("ir. I'P’ili.ipioiedin MucUueenv.
l.umlvrt.34KF Supp. 1334.1337 (M.D. Fla. 1*772).

*' A security deposit is a device lo a.suto the lessor the lull benefit ol lus ungiitul
agreement by reipiiring the tenant to pay an uniuuni to the landlord io be held as
security against the tenant's failure ol pay mem or other breach ol eoveii.uit hi the
lease. 2 Powt 11 os Ri. u I'kiiei hi, 4231(2) tP. Rohaned 174t

"'The withholding ol security deposits alter icimni.itioii ,.I tlu- le.oe may be a
fruitful landlord strategy due to llie inconv cnicnce ol bringing all action in small claims
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sanitary housing.'4In order equitably to protect the interests of both
landlord and tenant, restrictions on the amount and use of security
deposits are needed. Many states have responded by enacting
security deposit legislation.”

The New Jersey security deposit statute'' presents the most
comprehensive regulatory scheme. First, it includes the basic re-
quirement that deductions from the deposit be fairly made and
reasonable in amount and that the surplus be returned to the tenant
in a timely manner following termination of the tenancy." All state
statutes provide at least this much. and. indeed, the common law has
..aditi*nally recognized an equivalent duty.-'

court. 2 National Hiiisino ami Lionhmk D ili torvtim Law Phoii.li. llanuhooh
on ItousiKii Law .supra note >4. at 711 In tight housing markets, landlords demand
jnd receive increasingly lutger deposits. See Note, llie Rental Seturns Deposit in
California. 22 Hamini.s L.J. 1373 (1*>71) 1-xccsMVc deductions lor damages and in
some eases no return ol deposit arc also common. | K. Flaum & |i.C. Sal/man. Urban
Research Corp. Report: The Tenant's Rights Movement 22 (1*769). For a discussion
ol security deposit problems, see Note, Ilie Residential l.ease: Some Innosaliims Jor
Improving ihr Landlord-Tenunt Relationship. 31 C Davis I.. Rtv. 31. 3N-4.1 (1'771)
Ihercinallcr cited as The Residential Lease |.

** The Residential Lease, supra note *73. at 38-43.

*'The jurisdictions and their respective cuactnienis are as lollows: Alaska—
Aiaxka Mat. 4 34 03 0711 (1*774); Arizona- Axt/. Kiv SiaT. Ann. 4 33-1321
(I*774);Calilornia—cCai Civ ( out 4 1*7511 14 (West Supp. 1*774):.Colorado-( out
Rtv Siai. Ann. 4 3M-I2-101 el \si/ (1*773); ( onneeticut -Ciinn. <iin Sim Ris 4
47-23(a) (Supp. Pamphlet 1*774). Delaware—I17ii t out Ann., tit. 24.4 5511 tSiipp.
1*774). District ol Columbia—Housing Regs ot the District ol Columbia. 4 103. art.
27(L D.C. Law 1-7, D C. Register, at 2*fl-'72. 4 2'HIK (July 17. 1*775); Horidi-FtA.
Stal. Ann. 4 K.1.49 (1*773); Hawaii—Haw All IHv Siai". 4 521-44 (Supp 1*774);
Illinois—I11. Rtv Siai. ch. 74. 44 *71*73 (1*773); lowu--liiwa Coin Ass 4.4h2.Kr/
Seil (1*774); Kentucky—Kv. Rtv. Siai. 43s \5M 11**74); Louisiana -La Riv. Siai
Ann. 4*7:3251 (West 1*7*72); Maryland—Mn Ass | run art 5T. 41-43 (1*757).uc
amended. Laws ot Md.. 1*773,ch. 2 4 | 4: Massachusetts -Mass. (it §. LVWS Ann. ch.
186. 5 ISB (Supp. 1*775); Michigan—Mn it. Ciimt. LaWw-. Ann, 44 554 0ill-.616
(Supp. 1*77.4-76); Minnesota—Minn. Siai. 4.404.211 (Supp. 1*77.4.761; Missouri— Mn.
Ann.Stat.1456.040 (Vernon 1*746); Montana—M oni. Ris. Coots Ann 442-301 -
307 (Supp. 1*774), New Jersey—N.J. Sidi. Ann 4 46:H-1'7 (Supp. 1*77.4.76); New
York—N.Y. Gtn.Obliu. Law. 44 7-1(13. 7-10.4 (Supp. 1*775-76); Ohio—Onto Rtv
CottF. Ann.0 5321.16(PageSupp. 1974);0klahoma—0O kla.Stat. Ann. to.41.043
(1*773);0regon— Ore. Lawsol 1*773.eh. 55*7. 4 12; Oht. Rtv.Stai. 471.760(1*774);
Pennsylvania—rpa. Stat. Ann. hi. 6K, $0 250.51 la-.4|2 (Supp. I*773-76|; lesas—
fr;x. Rtv, C'iv. Stat. Ann. art. 5326e (Supp. 1*774-7.4): Washington—W'abii. Riv.
codfAnn. 059.18.27(1 (197.1).

- N.J. Siat. Ann. 46;H-19 (Supp. 1975-76).

"1d. See ulso Cai.. ¢ iv,Coot 0 1950.4 (West Supp. 1*775), which provides only
these minimal protections.

At common law tenants apparently had the right lo expect that deductions Irom
the deposit would be made lairly and lit a reasonable amount with the surplus rcltindcd
in a timely lashion. A tenant could sue mi small claims court liKllcctuutc these rights. 2
Powi tlon Ri At I'hofthiv 4231(2)11' Rnliuned. 1*774).
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New Jersey has gone beyond this basic protection lo include
limitations on the amount of deposit,*" notice as to location of the
deposit,10 a commingling ban.10l payment of interest on the de-
posit, 101 written itemization of deductions,10l double rent recovery
plus costs for landlord noncomp!iance,l04a time limitation on deposit
refund after lease cxpiratior 16 and a prohibition against tenant
waiver of the security deposit protections.104

The U?LTA reforms fall short of the New Jersey statute by not
requiring interest on the deposit, notice of location, or a restriction on
commingling. Like that statute, the Act requires itemization.107pro-
vides for double rent recovery, 14 and bars tenant waiver.10* The
URLTA, however, restricts the amount of deposit to one month’s
rent,,0and requires the landlord to return the deposit within 14 days,
half the time required under the New Jersey provision.But the
absence of a commingling provision threatens to render the stricter
URLTA provisions ineffective by exposing the tenant’s security de-
posit to the landlord’s creditors. Under URLTA. the landlord still
has free use of the tenant’s money and is not required to disclose his
records. Thus, though URLTA includes security deposit regulations,
it does not foreclose all possibility of abuse.

4, Utility Shut-Offs

Uninterrupted utility services arc basic necessities essential to a
tenant's use and enjoyment of property."1Termination of such ser-
vices creates adirect and immediate threat to habitability, whether it

" N.J.Stat.Ann.046:8-21.2 (Supp. 1975-76).
**e/</. | 46:8-19.
Id.
‘o'ld.
1d. 046:8211
"'Id.
“'Id.
"1d. 046:11-24.
URLTA 02.101(b).
"1d. 02.101(e).
"1d. 01.303(n )(2).
Yeld. 12.101(b).
"1d. 02.101(b).
"> For i brief discussion uf the effects of shut-offs on tenant*, see Note. The Slim
O ffof Utility Services for Nonpayment: A I'liglil of die Poor. 46 Wash. L. Rlv. 745
(1971). Procedural ramifications ol uliiity shut-offs *re discussed in detail in Note,
Fourteenth Amendment Due Process in Termination uj Utility Serenes Jor Non-
Payment, H6Harv. L. Rf.v. 1477 (197.1).
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is the result ol utility company practices or landlord actions.'" Both
fourteenth amendment and statutory protections may be available to
the aggrieved tenant.

While the Supreme Court has held that terminations by privately
held utilities operating under state-issued certificates of public con-
venience do not constitute “state action” under the fourteenth
amendment."4 tenants serviced by municipal power systems still
have access to due process and equal protection remedies.”" Addi-
tionally, several slates have enacted protections against unjust termi-
nations in the form of criminal sanctions."'" civil remedies with stated
damages.”’orinjunctive reliefagainst offending landlords.""

In addition, warranty ol habitability actions are available against
landlords where the lease agreement services package expressly or
implicniy includes utilities."'*The URLTA explicitly prohibits arbi-
trary landlord shut-ofls of essential services."" Tenants may either
procure reasonable alternative services during the period of depriva-
tion and deduct the cost of such services from future rental payments,
recover damages based on diminution of the fair rental value of the
premises during the period of the noncompliancc. or procure substi-
tute housing at the landlord’s expense.'*’1ln view of the impracticably
of securing cither alternative utility services or alternative housing,
the damage action provides the only realistic protection. Given the

mon In all terminations Lack tininv service' nccilcil Inr heal, light, oinking, caw
access in iln* Hillside world, and oilier uses will in mam circumstances unrk severe
hardship on a household, and may in main instances lead lo'sccondarv costs,’ Isic!
such usillness and‘resentment and demoralization." which will have in he absorbed hv
society." H611cm I.. Riv, at 14H2 (Inotimics omitted |

"* Jacksonv. Metropolitan Ldisont o .4 1*4l S 14 <(|*)741.

"*Vir. e.g.. Davis v. Weir, 42K f Supp 11* 121 (N.D. (ia. I*>7])(eit\ water
department's lermination of services and relusal lo rmiirucl tor services directly with
lenani after landlord dcluull was enioined on equal proteeiion grounds I.

"*Vir.e.g..Cosn. (ii s. Sivi. Ann.« IV-hS (|<47S|; N.Y. Riai Paor. l,aw #215
(Supp. 1*174).

""eViv. e.g.. Co . Civ. Com 1 78*1.1 (Wesi Supp 1*475) (SHIM pel day ). Mam.
Oik . l.aws, eh. 14 (Supp. 1*475) (three ntiinihs' rent or aeiuul damages): <)«.
Laws or 1*17.1. eh. 55*4. # J? (two months' rent or double damages): lie. Riv. Civ.
Stat. Ann. arl. 521<>c. 4 4 (Supp. 1*474-75) (actual damages plus one month's rent).

".Ows i'.v.. Redding s. VW'uinwrighl. | ( (Il Cm. I. Rip. * 34211IK (|")72)
(indigeni tenant granted lemporars restraining order preienlmg landlord Irnm ter-
nnnalingessential services); Rnherlson v. r.islor |I'«iJ«.|")7] 1'ransler Itiiulei ICCII
Cm. I. Rip. * 11,7Ke» 11*17(1) (siale supreme courl granted injunction restraining
landlord Irom haiassmenl and attempts at illegal esieii.>n In terniinalion ol water,
sewer.and eleeincal sen ices|.

"e Viv pp 7-11 inlm.

I'RI.IA S4.1U4.
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determination that most utility shut-offs will not be subject to due
process requirements,121 the URLTA deterrent to capricious shut-
offs isa substantial protection from unjust terminations.

Il. BEYOND THE URLTA—DECENT HOUSING

The URLTA reforms in the decent housing area tend to be
limited in nature, clarifying obligations between landlords and their
tenants and providing limited sums to be used in the rehabilitation of
the rental unit. Still missing are reforms providing larger sums capa-
ble of actually effecting the total repair of the unit or the enrirc
building.

Several mechanisms can be utilized to achieve total repair. Court
appointment of a receiver for the property may be utilized to effec-
tuate repairs.'l1 Retroactive rent abatement, granting a rent redin'-
tion for breach of the warranty of habitability and allowing the tenant
to recover past overpayments, transfers to tenants large sums of
money, possibly enough lo effectuate a transfer of title by sale or
settlement. This transfer increases the tenants' financial capacity,
allowing them to rehabilitate the present structure or to reenter the
market to secure decent housing. Also, landlord security deposit acts
requiring the landlord to make deposits with the city may be used to
create funds for repair of emergency conditions in the landlord's
buildings. The tcnant-mortgagce negotiating strategy attempts to
involve the mortgagee in the building’s problems and to secure a
temporary stay of mortgage payments. If successful, this negotiating
strategy substantially increases the portion of rent flow that can be
directed to repair of the building. Specific performance of the war-
ranty of habitability is an equitable remedy compelling the landlord
to commit greater funds to the rehabilitation of a building. By directly
mandating repair rather than imposing an economic sanction for
nonrepair, it may achieve decent housing where the legal remedy of
rent reduction would be ineffective. Each of these proposed decent
housing reforms builds on the foundation provided by housing codes
and the warranty of habitability. These and other more effective
remedies are essential to the repair and maintenance of residential
housing generally.

Jackson v. M etropolis Kdivon C«,41*U.S. 141 (1*174).

SeeKriirrully Lryul Ilf itilies, \npro mile 22; Cril>el/ A Grad.iti/irii note 21;
Gritvetz. NOW York Cilv'i Hectivenliip tiite. 21 J. Housing 2*47 (I*tft4); Note. Uirrn-
rrship ofl'rohhm tliiililiny\ in Srw York Cilv mnl In I'oiroliulfor Darm Hominy of
ilir f'nor,*)Cmluh.J. L. A Sot. Pnoa. 10*4 (| *471).



1976] Landlord-Tenant Reform
A. Receivership

At least 13 jurisdictions have enacted statutes authorizing court
appointment of a receiver to collect tenant rents Irom severely di-
lapidated buildings in order to effect repairs.™ After completion of
repairs and pay ntenl ol expenses, control of the building is restored to
the landlord. All receivership statutes allow local code enforcement
agencies to bring an action tor a receiver and some statutes permit
tenants lo do so us well.1¥%

Two problems limit the effectiveness of this remedy. In manv
cases the rent flow is inadequate to meet repair costs. In addition.

‘* Councilicul .{nsvtitN Sim Ann j (1161). Delaware -DIl.

(’him Ann hi. 25. 4 <exol »>.¢/ (11*11 Illinois -11I Kiv. M u. ill. 24 4 t1-41-2
11174). Indiana Inii (him 4 IK.M fh , | 11711 Massachusetts—Mass (iis
Law s. Ann.ill. 111.) 127 lrf*ri/ (Supp. I'475]; Vticliisun- M hii.(hvii> l.vwsAnn.

9 125.545 (Supp. I,175-T»t». Mmiiii-mm.i—Mikn. Sim. Ans. 9 51>6.2] (Supp. J*475-
76). Missouri—Mu. Kiv Sim 444 |*7U(Supp llo?i. New Jersey -N.l.Si M.Ass
92A:42-K5. I»ci/ (Supp 1175.2h). 940-46.2 12(h) |Supp. 116*1; New Yo tk« VY.
MI11. Dimii Lo% i IlI'll1*) (McKinney Supp. H74-7*|; N.Y. Ki M I'wir. A« iihnn
Law 4 761 & vri/ (Mi'Kituiei Supp 1¢>75.7<). Ohiii—Ohio Kiv. (thim \nn 9
5.121 117 (Page Supp l«»7]|i Rhode Island «K | Gin | vws Ann 44 45-242-11
(1*4711 45-24.4-t'i iSupp 1*T4i. Wisconsin--Mis. Sim. Ann. 4 2M.22 (Supp.
1'1175-7%%).

Keceiversliip statutes li.ive I*een upliehl .is .i valid exercise nl (In pnlue power. In
re Depurimeni ol lluildinps ol Ciiy ol New York. 14 N Y.2d 211. 211. 200 N |..2d
442. 446 (ll(»4]. iinlctl in 61 Mini. I.. Kiv 1104 ||In5|; Coiiliiiiiililv Keuew.il
Foundations. Inc. v. Chicago lule A Duel Co.. 44 Illl. 2d 2K4. 25* VI- 2d 111S.112
(11712).

The impact lli.il rewiverslup.uidoihci vigoroiisvodc eulorevnieiit measures ui.iy
ullimjiely have upon llie housing m.itkel is ,i uiuili dch.ilcd mallei. 1 oi a l.nnous
lheorelii.il dehjle. see Aikeiuiall. Heyulmmy Slum /lummy \Imk, i\ mi llehiill ol llie
I'mif Oj Hominy (Wi-v. Hominy Sninuliex mn! Imoine Reilniiihiilimi I'ohii, H
Y.vii LJ. inii 1111'1. Koincsur. Hemrn lo Sho.mlle .4 | ninpie ol llie tikermuii
/luii/vhi i»/ llommy ( mle lotionemeill mnl the I'oor, n2 Yxii 1.1. 117* (1171]:
Av'kerman. More on Slum Illominy mnl Keilmriliuinui I'nluv: -I Kepi\ in I'ro/ewor
Knmexio.K2 Yail I. J. 1114 (111

| or a much-needed empineal siudv ol ihc same iiuestions. ver W. llirsch. J
Hirsih A Margolis. Heyreninii Anul\\i\ olihe L lieei\ ol linhiliiluliiv 1.on \ L'pioi Kcnr
An L.mpinuil litnereulion oil llie Ai kerillum Komemr Dehule.obMMn. 1. Itrv 111K
(1175). IIns siudy lound llie presence ol receivership law* to he significantly as-
snouted with higher rents, (ieneral rent levels were mil. however, signilic.imlv related
10 llie jvailahiluv ol the iv'iuedies ol repair and vlevluei and rent wrihhnlihiig | he lack
ol a viltiulicaiil correlation hciwccu rein levels and llie availahiluv ol the taller two
remedies nuy be due tomm-useol ihe remedies. The juihors were unable dclimiively
lo answer ihe mini impuitaiil and more dill null iliieslion ol whctlici llie rent increases
possibly associated with hahiiahihty lawsarv oilxel In ciiminensuraie heneliisaccruing
lotcnanis

¥ |.y.. Mass (ii\ l.vwsAnn ch 111.) 12711 c/h-i/, (Supp. 1175); Minn

Sivi, Ann. 9 566 *1 |Supp 1175.76), N.J. Sivi. Ann 9 2A;42-K.* «/ ¥~/ tSupp
1175-76);\Vix Siai Vn*. 42611.22(Supp [*i7<.76),

immw IHH m
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tenants often cannot participate significantly in the receivership pro-
cess.

The problem of inadequate rent flow is twofold. First, the ac-
cumulation of enough money from rent to make necessary repairs
may require a considerable period of time. New York City s ordi-
nance attempts to overcome this through the use of a revolving fund
for receivership repairs.'14 The cost of rehabilitation is advanced
from the revolving fund and then gradually repaid by future rental
income. Unfortunately, this does not overcome the second problem,
that of inadequate rent flow. Financing still depends on the long run
sufficiency of the building’s future rents. Many buildings in receiver-
ship are in such bad condition that they simply cannot generate
enough rent on the open market in any reasonable period of time to
make needed repairs.m

The absence of tenant participation in the receivership process
poses difficulties because the maintenance of a continuous rent flow
and the efficient repair of the building depend upon tenant coopera-
tion. The New Jersey receivership law makes efforts to involve ten-
ants by permitting a single tenant to bring an action for a receivership
and by providing that a tenant or tenant organization may be ap-
pointed as the receiver.'s*

B. Retroactive Rent Abatement

Retroactive rent abatement is an affirmative action for contract
damages'l based on breach of the continuing warranty of habitabil-
ity and enabling the tenant to recover rents paid which could have
been justifiably withheld but which were not. Several jurisdictions
have developed the principle »hat a breach of the implied warranty of
habitability "gives rise to the usual remedies for breach of con-
tract” "°by declaring the availability of retroactive rent abatement.'"

"“See leyul Remediri. xupru note 22. at 44; Comment, llie Avh York (in
Homing Rereivcrxliip mnl Community .Munuyemrnl Rroyrmim. 4 I-uiinian Ukuan I..J
637(1175 ((hereinafter tileJ usHen- York (in- lloiiutiy ReeencrMup |.

In nl least one case ihe revolving loan lund hecumc seriously depleted. Sew
York City Hominy Reerivenltip. iiipru note 126. ai 47.

"m N.J.Stat. Ann.92A:42-2H (Supp. 1175-76).

,r,Ser note 2l)\npru.

"« Juvinx v. First Nal | Renliy Corp.. 42S F.2d 1(171. 19171 (D.C. cir.). teri.
*/emY(/.4IHI U.S. 125(11711).

".\Vrv. e.g.. Lemle v. Hrccilcn. 51 Hawaii 426.462 1'.2d 47H (1161); Mease s.
Fox.200 N.W 2d 711 (lowa 1172); McKenna v. Megin. *25 N .L.2d *87 (Mass. App.
1175); Kline v. Hums. 111 N.H. S7. 276 A.2d 248 (I1'D ) Her/ilo v. (iamliuto. 61
N.J. 4611,408 A.2d 17 (I1174);Glveov. Schultz. 62 OluoOp. 2d 451.281N.I".2d il |

(Svlviiniu Mun. Cl. Ohio 11721, Fnes v. Pcrxsion. 14 Win. 2d 5111. IM S W.2d 401
(1161).



a remedy analogous to contract damage:.. The affirmative action for
retroactive rent abatement is merely an extension of rent withhold-
ingMand the jurisdiction’s measure of periodic damages should be
equally applicable."” Damages accrue from the time of the initial
breach of the warranty coupled with notice to or knowledge of the
landlord of the defective condition"4and continue during occupuncy
of the defective premises.”’” Consistent with contract doctrine, the
more well-reasoned opinions have allowed the tenant to recoup the
"benefit of his bargain"” plus incidental and consequential damages
ir.curred in securing "cover."1*

The notice or knowledge limitation on damages appears to be a
refinement of the warranty of habitability, conditioning the land-
lord’s duties thereunder upon notice or knowledge of the defects.
With the warranty thus conditioned, limitation of the damages to that
period after notice or knowledge is in accordance with general con-
tract principles. Such a reading of the warranty is consistent with the
incompatibility of frequent landlord inspections and residential oc-
cupancy by the tenant. In any event, landlord knowledge of the
defective conditions may be readily inferred from proof of their
existence at the inception of the tenancy."1

The warranty of habitability imposes upon landlords the obliga-
tion to assure that the housing they provide substantially meets
societal standards of safety and sanitation. ""This duty and that of the
tenant to pay rent are regarded as mutually dependent. The land-
lord's failure to comply with the warranty of habitability constitutes a
failure or partial failure of consideration under the rental contract,
giving rise to an action for damages.

Where a tenant does not withhold rent as a means of collecting
damages but rather sues later on a theory of retroactive rent abate-
ment. the question of waiver has been raised. " MNhile landlords have
asserted that continued payment of rent is a waiver by the tenant of
rent abatement benefits,24'it has been held that no such waiver effect
can be inferred where a shortage of suitable alternative housing and
the reasonable tenant fear of retaliation coerce such payments. 4l It is
even clearer that continued payments due to ignorance of the

“Srr pp. 7-11 mpru.
“Srrp. 10supra. _
*srr, r.g., McKenna v, Ueﬁjn. 425N |21 587, 511-12 (Mum. App. 1175)
“Srrorg.. ller/ilo » Uunthimt, v s o 4idl as:. 4HA2d 17. 2 (H7.2).
"*srr, r.g.. Mease v. Fox. 2H NW.2.1 711 717 (lima 1172).
sy, r.g..id ; McKenna v. llcgin. 125 N.K.2d 587. 512 (Mais. App. 1175).
" Srr' pp. 7Hlupm.

Demin v. Gamhino, GLN.J. 460. 470. [(18A.2d 17 22 (1173).
"See, r.g., id.; Mease v. Fox. 200 N.W.2d 711 (lowa_1172)
Mllerzito v. Gambino. 63 NJ. 460. 473 3HA 2d 17. 24 (1173).
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availability of remedies cannot be deemed a knowing and voluntary
waiver ofthe right to retroactive rent abatement.

Consistent with other contract actions, suit on the lease need not
be commenced while the tenant is In possession, but max also be
initiated after the lease has expired.'4' Similarly, this suit should be
subject to the lenient contract statutes of limitation.14

Although the primary purpose of retroactive rent abatement is
remedial, its availability as a direct remedy may also have important
strategic ramifications lor the informed tenant. First, it obviates the
need for risking retaliation by the landlord. Second, it provides the
option of obtaining a lower rent rather than improved premises.'44
Third, allowance of an affirmative action enables the tenant to select
the litigating forum and thus avoid the consequences of summary
dispossession actions or other results of the landlord's choice of
forum.

Thus retroactive rent abatement, like receivership, is a promis-
ing remedy. Yet the ultimate effectiveness of both may depend less
on their actually being invoked by tenants to remedy existing sub-
standard housing conditions than on their deterrent effects. The
possibility of resort to these remedies by tenants may prevent land-
lords from allowing their premises to deteriorate and may provide
additional incentives for the maintenance of an acceptable level of
decent housing.

C. SpECifiC Performance o fthe Warranty o fHabitability

The traditional equitable remedy of specific performance should
be regarded as a contract’4d remedy potentially'4* applicable to a

14, The Urrziln tenant initiated an action for rclritacnvc rent abatement only alter
vacating Ilhe premises. 6.1 N.J. at 464. .108 A.2d at 11.

m Compare Cai.. Civ. I*»0. Coin 9 337 (West Supp. 1175) (four tears: written
contract). with Cai.. Civ. 'ko Com- 4 340(3) (West Supp. 1175) (one year: various
lorn).

M Olher remedies, such as receivership and spccilic performance of lhe warranty
of huhiiuhiliiy. may also cllcciuuic repair ol Ilie premises. | Invxcvcr. ihe cost ol repair
and (he conditions ol the housing market may he such as lo require increased rents or
removal of the unit from Ihe housing stock. llelioaelive rent ahalemeoi provides ihe
lenani with the option ol a reduced rent appropriate lo ihe quality ol ihe housing unit
provided.

11srr NOte 2L tupru.

Il inusi he rcmemhereil throughout this discussion that ihe graining or with-
holding of specific performance is within the discretion of ihe eoun: a parly is not
"cntillcd” lo such a remedy as a mailer id right. We 4 J. I'nvimov. I-‘oui*
Ji'xisrmnn-'Ncr-. 9 14(14 i*ihed. 1141land casesciled therein: 11 S. Wiiiisms. | \w m
Conimacis 9 I14IHA (3d ed. 1168) and eases cited therein.
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breach of the warranty of habitubility in a residential lease agree-
ment.,n

/. The Inadequacy o fRemediesat Law

The availability of specific performance is ordinarily con-
ditioned upon a showing of the inadequacy of legal remedies and on a
determination of how much supervisory burden the order would
place on the court.14'The inadequacy of legal remedies may be based
upon proof that damages are unascertainablc and hence impractical,
or upon proof that ifascertainable they will not fully compensate the
injured party.'4 It is a well known presumption, however, that real
property interests arc unique and that mere legal remedies are there-
fore inadequate responses to breaches of contracts conveying such
interests. Thus, specific performance isgranted as a matter of course
to enforce real property contracts.”*" This presumption is fully
applicable to residential leases and should clearly be a sufficient basis
fora finding of inadequacy oflegal remedies.

The increasing emphasis on the analogy of residential leases to
consumer contracts'*' does not negate the uniqueness of the real
property interests made subject to the contiact. If anything, the same
increased complexity of the landlord-tenant relat'jnship which has
made feudal property concepts obsolete has made the rationale of the
presumption of uniqueness the more compelling. The modern
landlord-tenant contract provides tor such a multitude of services
and facilities that it would he unrealistic to place the burdens of
maintenance and repair upon tenants to the degree required by
feudal law. At the same lime, that increased complexity has made
each residential lease more unique and thus more deserving of
specific performance. The assertion that the landlord-tenant rela-
tionship is fundamentally contractual in nature is not inconsistent
with the assertion that any one such lease contract has special charac-
teristics making it unique and non-lungibic with others available on

** Jax ins x. First Nai | Really Corp.. 428 | 2d 11171. [IM82n.61 tl1J.C.t 11 Iv7H).
Uoston Housing Aullliiilly x. llcinillgwu). 213 V I: 2d S31. 844 (Mass. 1173) .W
aim Knox Hill Tenant Council x Washington. 448 |'.2d 11145. 11157 (D.C. Cir 1171):
l.eClair x. Woodward. 30Conn. Supp. 211.31 =A .2d 711. 712 (Conn. Cir. Cl. 1170);
Steele x. l.alinicr. 214 Kan. 321,33ft. 521 P.2d3(14 (1174): Morbelli Really Corp.x.
Koscnxhtnc. ft7 Misc. 2d 325.327.323 N.Y.S.2d 3I»3. 3ftft (N.Y. City fix.Cl. 1173);
ft S. Wn i.isios. iupra note I4li. ai 9 812 and eases cited therein.

J. 'umi xox. Uiptn mile 14ft.ai9 14051* 1) S WimsioN.su/iru note 14h.al9
1422A.
See generally 4 1. PoMtxos. supru note 14n. al 99 14IHML.3; 11 S. Wii.usion,
uipru note 14ft. ai 9 1418.
F'u1l's Wiiiimon. sii/itti mile 14ft. ji 9 1418A. and ejses cited iherem.
. Sir mile 21 xu/iru.
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the market. The time-honored phrase, "land is different.” "’ remains
valid. 1

Furthermore, an examination of available legal remedies reveals
their inadequacy both ascompensation for the tenant or as effectuat-
ing the social policy of ensuring an adequate stock of habitable
housing. Court-sanctioned rent abatement through rent withhold-
ingl5lor repair and deductl¥are two alternative legal remedies. The
measure of damages in each appears sufficiently ascertainable to
avoid the impracticability dilemma.'® However, repair and deduct is
subject to the basic deficiency that the cost of major repairs may .
exceed the amount awardable.”**' Rent withholding, on the other
hand, issubject to the criticism that it does not ensure actual repair of
the defective housing. Furthermore, in terms of tenant compensa-
tion, it is obviously inadequate to "make the tenant whole" in the
many instances where the tenant has made rental payments despite
the existence of defects justifying rent abatement. While retroactive
rent abatement'” meets this tenant compensation objection, it ton is
inadequate to effectuate the broader social policy of promoting
habitable housing.

To the extent that a tenant must wait several months to accumu-
late sufficient funds for major repair, rent withholding and repair and
deduct fail to further the decent housing policies. *mAdditionally, the
tenant utilizing repair and deduct or rent withholding must hear the
risk of an unfavorable adjudication's as well as the transaction

11 A* indicated in nole 150 supru. the presumpiion ol specific pcrlormancc ol

contracts involving interests in land has much vitality even today. 11 S. Wii lision.
supra nole 146. at 9 14IHA. Thus, this argument should he stressed lo the courl. The
remainder of this subsection provides arguments thal reinforce, lather than replace,
this ceniral theme.

“‘“See p. 10supra.

“*See pp; 11-13 supra.

"* Allhough there is a question whether ihe exact drop in value is dctciminahlc.
this appears lo be no different from ihe siluution presented in the traditional contract
breach case, especially where the cost of repair can be ascertained. Green v. Superior
Courl. I0C*I. 3d 616.631. 111 Cal. Rpir. 704. 711. 517 P.2d 1168. 1183 (1174)

"*5rr. e.g..Cm..Civ. Coot 9 1142.ui ainauleil (Wcsi Supp. 1175). which limits
repair and deduct remedies to one month's renl and limits Ms use lo once in any
12-month period. Justice Tobriner of the California Supreme Courl pointed oul llie
many shortcomings of ihe California statute in Green x. Superior Court. 10 Cal.Jd
616.621-31. 11l Cal. Rpir. 704. 712-14. 5)7 P.2d 1168. 1176-78 (1174).

See pp. 24-26 supra.

"'The inadequacy could be cured >fthe sluie had a system ol lundlord security
deposits lo expedite the cos! ol more major repairs. See pp. 31-35 infra.

"'Allhough inuny courts have moxed toward the contract law view lhal lease
lermt are imcrdcpcndcni. thus not permuting ex ictu.n in eases where lhe tenant's rent
was properly withheld due to the landlord’s breach ol ihe warranty ol habitability..uv

p. 7 and note 211supra, the Indiiionul rules permitting eviction and even summary



costs of repair which arc properly the responsibility of the landlord.
Most fundamentally, however, reliance upon the tenant's utilization
of a rent withholding or retroactive rent abatement award to make
repairs in accordance with the society's interest in decent housing
negates the compensatory character ol such awards. The alternative
legal remedies are inescapably inadequate in that they cannot simul-
taneously serve both the tenant compensation and the decent hous-
ing policies. To function as compensation for what the tenant has
already suffered, the award must be cash the tenant can keep, not
money he or she is ordered to sink into the building: but then the
building does not get repaired. Conversely, conditioning the award
on repair accomplishes that goal but in no sense compensates the
tenant for the landlord's breach of warranty. Only specific perfor-
mance can accomplish both on a major scale. 0

2. Supervision

The extent to which any given decree of specific performance
would place a burden of supervision on the court beyond its normal
adjudicative function is a principal consideration in determining
whether to grant the decree.’ Hquitablc relief has been denied in
several construction contract cases because of the supervisory role
such relief would thrust upon the court.®* However.

tie better view, and the one which increasingly is being
followed in this country (respecting both construction and
other contracts requiring extensive supervision! is that such
contracts should be specifically enforced unless the difficul-
ties of supervision outweigh the importance to the plain-
tiff. >

eviction in cjm:h where the tenant tails in pav ihe rent would presumably apply where
lhe lenani has wruitflullv withheld lhe renl Air.ej .Om . Riv. Mai. 55 I1IVI1II5 In
ItLVIMI (IV74) (upheld in Lindsey Nnimei. 405 I' S. 5tv (1*172)).

Repair and deduel directly und lairlv expeditiously accomplishes ihe same end
with rev|>cci in minnr repairs. .Vir p. 12 wi/iru.

“ .Sir 4 J. 'iimoiiiv.mprii nole 14f. at ft 141I5h; Il S. W itiislos. uipru mile
14h. at «» 1418 n.15. I41SA. and 1422A.

AT, I"antajies v (irnumun. I'M F 31? (Jih fir. 1I'll I). \nrthcrn Dela-
ware Indus. Dev. Corp. v. I-W llhss Co.. 245 A.2d 451 (Del fli. I'MrS) (specilic
performance denied in suit in inrce lunop nl Aim addmnnal workmen in cnmpleie
modernizing vi( plainiilfs planil; Carlson v Lcn Itome Builders. Inc.. 152 N.J. I.q. 58
2h A.2d 57h (N.J.C h. 1*142) (huildmg eniuraels mil in he s|H'cilicallv citinreedl Air
AY/liwh 11 s. willisins. vn/iru nnle 14r«. N ft 1422A fim sir Cilv Sinres Co. v
Ammerman. 2](» I'. Supp. e (D.D.C .).<¢N 5«M |-.2d 1511 (D .C.Cir. I'lhS).

"e City StoresCn.v Ammerman. 2m>1 Supp 7hi».’ 7(1.7" (D.l) (* !»«*?) Air
iilto 11 W niisius. tn/ihi nnie 14n. ,u ft 141s.\
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Inthe warranty of habitability context, this balancing of interests
clearly favors the award of specific performance. First, where there is
an administrative code enforcement agency, the court itself need not
be as directly involved in monitoring compliance with its order to
render the building habitable. Thus, the court would not be drawn
away from its principal task ofadjudication.'Sccond, in most cases the
repairs necessary to bring the housing up to standard would not
involve the same continuity and longevity of supervision as might be
entailed by the actual construction of a building. Third, the tenant's
interest in safe and habitable housing is clearly of a higher level than
are the subjects of dispute in most contract enforcement situations.
Finally, it is clear that unlike the traditional controversy between
private parties, warranty of habitability actions implicate serious
questions of public policy into which public bodies, including courts,
should be drawn not hesitantly but as a matter of course. It is not a
waste of public judicial resources to effectuate the declared public
legislative policy.

3. Summary

Utilization of the specific performance remedy in warranty of
habitability suits can contribute to the equalization of bargaining
power in the landlord-tenant relationship. Only a remedy directly
accomplishing repair rather than merely taxing the landlord to com-
pensate the tenant can serve both the private and the public policies
behind the warranty of habitability.?* Specific performance realizes
the public policy of decent housing while simultaneously obviating
the need for tenant compensation. The flexibility of the equitable
remedy enables the court to adjust the interests of both landlord and
tenant so as to minimize hardships."*" It should be recognized, how-
ever, that this form of equitable relief remains discretionary with the
court. Pragmatism thus dictates that alternative relief, such as rent
abatement, be pleaded.**

D. Landlord Security Deposit Act

A landlord security deposit act (LSDA) is a statutory reform
which functions as a counterpart to tenant security deposits. Tenants

IMSee pp. 2H-2M tupru.

w*Viv W. nr f umiak. ltam iium k hi Mourns Knurlv ft74 (2ded. 1')50) Aivu/m i
Gilson v. Giltm.45Tenn. App. I'M .521S.\V.2il855 (IM5X) (s|>cciticpcflnttnimeewill
nm tv ordered where cost ol repair ol premises would wort, .or undue hardship on
landlord): II. MiO'tlstotk. Hasiomhik hi ioi I'nisiin is or luutv ft 22 (2d ed
1148).

* It docs not seem in any way inconsistent to allow ,trecovers ol retroactive rent
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have traditionally been required to deposit sums of money with their
landlord to insure compliance with the rental agreement. Underan
LSDA landlords arc required to deposit with the city a set sum per
rental unit to insure compliance with their obligations. Municipalities
have long had the authority to obtain injunctions requiring landlords
to comply with housing codes and to repair housing detects.,VKIn
addition, many states have by statute authorized municipalities to
make repairs with municipal lunds and to co led the cost of repair
from the landlord if the housing delect constituted a public nui-
sance.’ The novel feature of a landlord security deposit act is not
that it provides local government with the authority and mechanisms
to repair deteriorated buildings but that it allows them to do so using
funds placed on deposit by the offending landlord. Thus, the munici-
pality is spared an expense that may. despite its possibly temporary
nature, inhibit comprehensive code enforcement.

The second important feature of current landlord security de-
posit acts is that they are activated only in emergency situations
presenting an immediate threat to tenant health or salety. Under
such circumstances, repairs can he made without prior recourse to
extended hearings and inspections.The ordinance obligates the
city, upon receipt id a tenant complaint, to make an immediate
inspection ti»certify that a specified hazardous defect is present in the
building and that the landlord has not initiated repairs. The statute
authorizes the city, upon making this determination, to repair the
defect with funds from the landlord's security deposit. Unlike other
code enforcement proceedings, the entire process from initial notice

abatement lor ilie |*crnul preceding ami|tli,mcc with a specific pctinimuncc order.
**Srr pp. IK-1V oiliru.

tor al least 7(1 years. I'eiieineni | louse Dep tv Mocsilicil. 174 N.Y 525. 72 N K251
(1404), u//\f per mriitrri, 205 1 S. 581 tl4tlh(.

**See, e.g.. lhe followjug statutes, which allow sonic Inim ol municipal repair and
recoupment: Conn. Grs. Siai, Itrv. ft 14-544 (1475); Mass. Gr.s. l.aws Ann. cli
111.5 1271) (1974); utah Cnto. Ann. ft llI-H-52 (1475).

Apartment House Council v. Mayor ami Council of ItidgcticlJ. 125 N.J.
Super.87.5111 A.2d4H4 (l.aw Div. 14751.u/J'<//><e/iiinuin. 128 N.J Super. 142.514
A.2d 5117 (App Dis. 1474) Ibe existence ol an cntctgcncv is necessary lo saiisti
constitutional due process standards. .Vir (ioss v. l.ope/. 4 lv U.S. 565 11'>75) (not cv
ami hearing can loliow rather than precede lemovul ol asludenl Iroin school il persons
or property fuse lieen endangered), | alero- totedo v. Pearson Yacht l.easing Co .
416 13 S 665 (1*474) (cMi.iordm.iiy siiu.ilion uarranied posiponemenl ol noiiee and
hearing wnlhoui violation til due process). | uemesv Sticvin.4417 1, S 67 (1472 Monty
in an cilraurdinury situation not present heie van a hearing he postponed): llell v
Uurson. 4H2 U.S. 55 (1'J71) (onlv in an emergency van an interest be terminated

prior lo notice and hearing).i) Arnett v. Kennedy. 416 U.S. 154 (1474). Mitchell v,
W I Grant Co.. 416 U.S. 6IM) (1474).
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to completion of repairs may be accomplished in '46 hours.11
Ridgefield, New Jersey, was the first city in the United States toadopt
a landlord security deposit act.” and its ordinance has served as a
model for other jurisdictions.”" The Ridgefield LSDA covers all
buildings with four or more rental units.”* The landlords of such
buildings arc required to deposit SI00 per unit up to 25 and a
decreasing per unit amount for additional units, with a maximum
deposit of $5,000 payable by any one landlord.”" The landlord is
paid interest on the money held by the city.”* An individual land-
lord’s account can only be used to repair the rental property of that
landlord, although deposit money covering a number of units may be
used to repair any specific unit. ””’

The Ridgefield LSDA ensures the repair of defects posing a
threat to health or safety.”" Il docs not cover minor housing code
violations.” *This limitation on applicability of the LSDA preserves
the emergency nature of the remedy and thereby facilitates its im-
mediate use.I0 Regardless of the severity of the emergency condi-
tion, however, the tenant must still provide the landlord with minimal

11 Srr Ridgclicld. N.J. Ordinance No. *>5t (June 8. 1*J72I (landlord allowed 24

hour* Irom nolilication to commence repair*, and an additional 72 hours lo complete
repair*, if practicable). .See itrnrrullv Ilium berg A ttobbin*. The Liuullnnl Snunn
Deposit Act. 7 C'l.faiingiiuisi Rtv. 411 (1*475).

*" Ridgclicld. N.J. Ordinance No. ‘MU. supra nole 171.

"mE.g.. Port Lee. N.J. Ordinance 75-15 (April 4. |'J75); Lindenwold. N.J.
Ordinance No. 584 (April 12.1'>75). Wayne. N.J. Ordinance No. 55 (May 16. | +>75)
Legislation establishing a LSD A system was introduced in the Massachusetts Legisla-
ture. Mxvs. 51.1). 27(12 (1474).

" *Ridgefield. N.J. Ordinance 450. supru note 171. ft VI-C.

"/</. 5 llI-A-D.

Under the ordinance the interest earned i* paid lo the landlord, hi. ft Itl-D.
Sponsor* ol future LSD A's might desire In .tuthori/c the withholding of a portion ot
the interest to Underwrite the vo*t id cnlorccmcenl and administration of ilie act. Srr
N.J. Siai. Ann. I 46.8-14 (1'J75). which allow* landlord* lo retain one percent per
annum of lhe ter ant'* security deposit to utlset the cost ol administration.

Ridgefield. N.J. Ordinance No. 4511. 5 V.

"“The Ridgefield ordinance applies only to: "Any condition, dangerous or
injurious lo the health or safety ol the occupants ol a building, or occupants ot
neighboring buildings, which arises out of any of the billowing conditions:

"1. Lack of idequatc ventilation or light.

“ 2. Lack of adequate und properly lunctioning sanitary facilities.

“5. Lack of udcquale and hcut.xlul water supply.

"4, Structural, mechanical or c’eciiicut delects which increase the hazards ot fl*e.
accident or othci calamity,

"5. [The fuilurc to provide adequate heat during specified hours of the day und
night of specified months of the year.I" hi ft VI-H.

E.y.. the failure ol a single elecltie.il outlet or use ol the wrong type or si/e ol
pipe would not trigger operation ol the ordinance.

Sir p. 51supru.
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notice and opportunity to repair.  The legislation establishes a
Multiple Dwelling Emergency Commission to oversee compliance
with the repair requirements.”” If repairs have.not been commenced
during the 24 hour period following notice, the Commission is au-
thorized to expend tunds from tbe landlord's deposit to effect re-
pair*l."” The Mayor and City Council review determinations of the
Commission. Appeals must oe taken within ten days: the issues on
appeal are limited to the existence ol an emergency condition and the
reasonablenesstvf the amount expended to repair that condition.1'

The New Jersey Superior Court. Appellate Division, has upheld
the Ridgefield ordinance in the face of constitutional challenge.1"
The court first rejected the landlords' assertion that there is no
statutory authority permitting the municipality to enact a LSDA.
finding authorization in the general grant of municipal powers." »The
landlords also claimed that the due process clause required a hearing
prior to expending deposited funds. The court held that while due
process generally required a hearing, where an emergency condition
existed such hearing could be deferred, und where a public nuisance
existed the Commission could dispense with the hearing."’The court
also rejected claims that the regulation was invalid as an impermis-
sible delegation' anil an unreasonable burden on landlords.™’

Landlord securilv deposit acts contain a number of valuable
features promoting decent housing and fair treatment. The
Ridgefield ordinance provides a ready fund of at least $400. and
usually much more, which is immediately available to correct
dangerous defects. The immediacy a.ul ease with which enforcement
lakes place can make the statute a most effective tool of code en-
forcement. Additionally, because the offending landlord bears the
cost of repairs, the entire program operates without expenditure ol
municipal funds. The city can also charge lhe cos; of administration
against the interest on the security deposits.I"

' Ridgclicld. N | Oidui.inii *1111 wi/'/ii imic 171..a 4V .f

e/ /. | 1.
"'hi 4Vv-I). If nimot fiMMni.ihli* lor ii‘|i.iiin in tic completed in 72 limns. 4V-1J
is inapplicable. hi. ft V-1 .
hi. f1v-1l.m unii'iiiliil. Ridgclicld. N J. Ordinance No. *J4? [Nm . J 1. 1*172).
The landlord's appeal must Ik - heard within .1l days ill tiling and finally determined
wninn |-1 days uf healing, llie landlord lias a right ol furllici appeal Iroin lhe

admimstrulivi' determination lo a stale conn ol competent jurisdiction,

** Apartment House Council i. Mayor ami Council ol Kidgclicld. 12A NJ
Soper S7.UU A.2d4K4 (law Ihx. 1*i7.X]|. m<//*//>*r<iiinmi 12N VJ Super. 1*0.51*1
A.2d Mt7 (App. Die. I<i74l.

eeo/if. at ‘lll.*#|. UIl A.2d at [tO-Mi.

‘s hi at *15-101. AM A .2d at 4sK-*)| .Sir ermnd/i p. 25

“hi. at 101-112. Alll A 2d al 4*11-*»2.

"-hi.a (@2 Mt Aill A.2d al 4*i2-*/A.

W Viv note 17r> Mijirii
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In practice, landlord security deposit acts have had considerable
prophylactic impact. Experience indicates that many landlords en-
gage in maintenance programs designed to forestall resort to the
act.™" Further, undermaintonancc isdiscouraged, leading to landlord
repair of buildings while the structures are till in sound economic
and physical condition."*J Because of its simplicity in concept and
application, the LSDA iseasy both for tenants to use and cities to
administer. The LSDA has not treated any serious administrative
problems nor engendered any appreciable expansion of the miini.i-
pal bureaucracy during itsfirst two years of use inRidgefield.""

However, landlord security deposit acts have a number of im-
plicit iimitations. Since they rely on landlord cooperation and money
to effect repairs, landlord security deposit actscanr  be expected to
rehabilitate massively deteriorated buildings. No k =slative or judi-
cial reform is capable of compelling a landlord to invest more ina
building than can ever be recouped. Under any program, when the

The Ridgclicld experience has hecn one of landlords making repairs on their
own faced with the prospect of the city depleting the landlord's security to effect
vcpairs. There isa general Idling among landlords that 3 is more economical to make
repairs themselves than to allow the city to do it. According toJules ('upo/zi. Contims-
siot.cr ol Health of KidgelielU; "A's ol this dale, we have never had to use any ol the
lunds deposited. As a matter of fact. lhe ordinance has acted as a deterrent insular as
the landlord realizes il he fails in lus duty to maintain his properly ami provide tusic
und essential services, the security money *son hand and can he used to correct the
existing problem.

"An example of such nsituation, involving o' .argcst multiple dwelling landlord,
occurred recently in out municipality.

"We were informed hv the Hackensack Water Co.. who services our residents,
that this landlord was in arrears on liis payment and w*. in danger ol having the
services shut oil if payment was not received within 24 hrs. This shutdown would have
t .ed approximate' Allll | rsons. leaving them without potable water supply ami
sanitary facilities. We contacted the ownci requesting that he make proper payment to
the wutci company. tuilliei stating that should he lail to do so we would withdraw the
money from his security lunds to' the amount in question. Within approximately 2(1
minutes alter our conversation with him. we icccr ed another eall wherein he stated
thut through un error lhe overdue amount had not Itccn paid when lirst hilled, however
he wav ut that moment dispatching a cornier lo lhe water company lo hung the
payment up to dale. As you can >ce. the |.SD A gave us the needed leverage to lorcc
payment viithout ustruggle.” Statement by Jules ('upn/zt.Commissioner ol Health of
the llorough of Ridgefield, I-'eh. 1*)75.0n file with Nat'l | lousing and I'conomie Devcl.
Law-Project. Uerkelcv. California, and with the Thnuinl I'ivil Wig/m-Cm/ Lihrriin
Luw Wt/

‘lhe prevention of deterioration will result in fewei buildings becoming pros-
pects lot abandonment. However. Ihe factors and motivations leading to abandon-
ment have been shown to he cvccediogly complex. .Viv Ci. Sit kmii n A R lit'ni in 11.
R fsiijiniial Auamxinmim: Tin limmim LASiiiinut Kt.tisiir* 11**75); (i.
Srrxhtna. Tin Tfnami nt Lanoi.oxii (1*>Mi).

" “See note IVI wi/>ru.
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danger concretely urines that code enforcement will induce the with-
drawal of units from the market, a cost-benefit judgment must be
made. While the act does not solve this fundamental dilemma, it does
provide a practical means of enforcing codes in those instances where
it has been decided by the municipality that the net condition of the
housing stock, considering both quality and quantity, would be best
served by enforcement."*4 Lastly, to be fully effective the ordinance
must be accompanied by tenant protections against retaliatory action
in general and retaliatory, rent increases in particular."*

E. Tenant-Mortgagee Negotiating Strategy

Tenant-morlgagcc negotiating is a method by which tenants can
involve mortgagees in the rehabilitation ol deteriorated residential
buildings. The strategy is based upon the legal right of tenants pur-
suant to the warranty of habitability to withhold rent or to seek rent
abatement against the landlord-mortgagor when serious housing
defects exist."** Continued rent withholding or abatement decreases
the rent flow available lo the landlord, thus placing a financially
marginal landlord in serious danger of defaulting on the mortgage
payments.""Tenants who exercise their right to decent housing may
thus be forcing toreclosure by the mortgagee. When foreclosure
becomes a real possibility ihe mortgagee is compelled to become
involved with the problems of the building, the tenants, and the
landlord-mortgagor. often for the first time."*"

1,4Present 1.SD A's Jo mil allow the municipality discretion In dent repair on the
ground (hill repair is economically uiilus]ihed.
the three New Jeixey municipalities wiilt ihe | SI)A have also adopted munic-
ipal icnl ('lllinois, t tnlei these iminieip.il iciii condole, the landlord may onlv ‘pass
through" the cost ol those rcp.nie which amount to a capital improvement to the
property. Al a vcrv minimum, a city without tent condole would need a strong
retaliatory protection law to prevent l.indloide irom passing repair costs mi io tenants
See pp. I.t-1 S see ru.
e-Vri' pp. 7-11 vu/'ru.
In the sense used here, a hii.iuciallv nt.iipui.il landlord is one who relic's on rent
Mow lo meet lived costs such as moilgape p.ivmeuie. laves, and mai’ileiiaiice and does
not have access io outside lin.inci.il lesomces io meel those costs should they lent-
poranlv exceed rents and associates! income

""lacing labeling dehi pa ‘'vnis. ihe morlpapee mav hepin lo icview ihe cir-
s(instances leading ‘' »L Lnili anil invesiig.iie inaikcl.ihilily. | he existence ol a miv
nnuinc rent strike and ihe visilnlnx ol a strong len.inis' union will he a laeioi in llie
mortgagee's evalnaiion ol llie lilialM il stains .old market value ol |1k building Wlleie
lIn-ie ix lillle or no m.ukel lor Ihe dcleiinialetlhinlding and properly values in the aie.i
have lallen. loieelosnie will he iiii.iid.is.nvec Moieover. il iheie is no iitmiedi.ile
ill.like 11.n ihe Imildmg. Ihe mm Igagcc laves the unappealing prospect ot becoming tin
landlord ol slum propcilv alre.nlv embroiled in icnniil lidgadon.
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Where it is against the interests of the mortgagee to foreclose,
the landlord and mortgagee will together seek to restore the full rent
flow of the building in order to enable the landlord to resume
mortgage payments. Tenants can use their leverage in this situation

to bargain with the mortgagee and landlord for cooperation in repair
of the building.™

The tenant-mortgagee negotiating strategy had its first test in
Orange, New Jersey, in 1?70.,," Tenants living in a severely dilapi-
dated building were able to obtain approximately S5.000 toward
repairs through negotiations with the mortgagees and the landlord.
Faced with a lo'1™list of unrepaired code violations, the tenants
organized to press for repair. After the landlord failed to make
repairs the tenants initiated collective rent withholding and began
paying their monthly rent into a bank escrow account. In August,
1970, following three months of rent withholding, the landlord filed
eviction actions against all participating members of the association.
The tenants filed an answer and a class action counterclaim for
damages, declaratory judgment, and injunctive relief based on
breach of the warranty of habitability and moved to join Ihe four
mortgagees as party defendants in the affirmative action. The tenant

The tenants may wish to increase their leverage by lihng an alfirinaiixc damage
aelion against lhe landlord and joining ihe morlgagcc on llie theory ol mortgagee
liability. The cause ol aelion against morigagees is delived limn the California
Supreme Courl opinion in Connor v. (ireal West. Sav. M l.nan Ass n. 69 Cal. 2d Sf-Il.
447 P.2d MI'). 7.1 Cat. ttpir. 269 (I'XiX). where Ihe court held mortgagees liable lo
subsequent purchasers lor damages arising oul ol structural delects in new construc-
tion on a theory of negligence based on the breach ol their duly to exercise reasonable
care to prevent such defective construction..8trut™ lliakangiv. Irving. -1t Cal. 2d 047.
J12(1 P.2d Ib (I195H); Uradlerv. Craig. 274 Cal. App. 2d 4<Sh. 79 Cal. Rpir. 401 (2d
Disi. 1969); Comment. The Lx/wnding Sio/w of Liilcr/msi t.iuhiliiy. 69 Con u. L.
Ittv. I0H4 (19691; Comment. Tores-Negliyrnce-Coininn lion Fuiunrier Held To liner
Only io Prolei) Punhmers o f De/relive Hi .ie\ Agniml I.nw. 44 N.Y.U. I.. Rtv. 6.19
(1969); Comment. New Liuliilily ill C'liinlriii liini t.endiny: lin/ilii uliinn of Connor v.
Great Western Savings AiLoan.42 S. Cal. L. Ittv..151 (1960). Comment.l.iuhiliiyof
ihe liiMiiiiiioinil Lenderfor Strtuitind Dejein in New Hammy. .15 U. Cm. |. Rtv. 7.19
(196H).

Shortly alter adoption by the Calilori’ iSupreme Cmut. this doctrine was limited
by the state legislature. Cai.Civ. Coot S <414 (West 1070) No other pirisdicnoits
havereeogni/edthe theory ol innttgageeluihilitv. IInii I MoiriH'cox. I clton. 112 N J.
Super. 226.270 A.2d 7.19 (C.aw l)iv 1970). in winch a New Jersey trial court held that,
under the circumstances, the mortgagees were prn|K'r parties in an action lor damages
lvy tenants, hut did not teach the issue ol liability. At least one cumnieui.itor has
presented an argument lor application ol ihe <minor doctrine to tenants See Note .|
New Trnunl Remedy: Lender L.wliilitvfor Slrinlurnl /Jfjcifv..) t'.C. Davis 1L Riv 167
(1971).

*" See note 20.5in/m.
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motion was granted, along with a motion to consolidate and transfer
the pending summary eviction actions and the affirmative action to
the Superioir Court. At this point, the parties initiated serious
negotiations.

Due to continued rent withholding, the landlord faced difficulty
meeting mortgage payments. The mortgagees were aware of a lim-
ited market for purchase of the building due to its dilapidated
condition, its poor location, and the presence of an aggressive ten-
ants’ association involved in multiple court actions. Both the landlord
and the mortgagees bore the additional burden of defending the
tenants’ pending legal aelion against them. The tenants entered
negotiations confident of obtaining a continuing rent abatement from
the court but more interested in achieving needed repairs to their
building.

After extensive negotiations, an agreement was reached among
all parties which provided for the repair of the building, the resump-
tion of full rent payments, and a limited mortgage moratorium.1' In
this way the full rent flow after taxes could be used to effect repair of
the building. Pursuant to the agreement, the boiler war, repaired, the
plumbing was replaced or repaired, most walls and ceilings were
replastcred, and a comprehensive rodent and insect extermination
program was completed.10

A negotiating strategy such as this should begin with a tenant
request for a meeting with the landlord, the mortgagee, and their
respective counsel, for the purpose of presenting an equitable solu-
tion to the problem at hand.1The following isan outline generalized
from the New Jersey tenant proposal:10

(1) Tenants will offer to resume payment of full rent on
condition that rent be applied directly to tenant-designated

Murrocvov. Felton. 112 N.J.Super. 226.2711 a .2i17.1J(Law Di\. [V 7»].

Al this ptimi. the ease wu> removed trout lhe tnul calendar, hu: llie Superior
Court rclaincd continuing jurisdiction tinnersee performance ol the agreement.

Repairs under the agreement continued lor several monthi mil disputes arose
concerning the extent and nature ol lurilicr repairs. When the tenants rcinstilutei) rent
withholding, the mortgage was foreclosed upon. Unable lo lind a buyer for the
building, the mortgagee retained title and rc|tuus wen: continued by the receiver in
foreclosure until the building was sold six months later.

It should not be dilficull to gel all parlies to agree lo a meeting, since at this
point none of the parties will be in an enviable |iosition. Ilie tenants desire needed
repairs, the landlord faces foreclosure, and the mortgagee laces economic loss and the
prospect of becoming aslum landlord and acivil defendant.

The building was located at 2HJ. 2KH, and 2»2 North Day Street in Orange.

New Jersey. Four mortgagees were joined as defendants. *>e Morrnccuv. Felton. 112
N.J. Super. 226.22V-JO. 2711 A .2d 7.10. 7-1(1 (l.aw D o. I *17(2).

Regs
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repairs on the building owned by the landlord and
mortgaged by the lender.I* Tenants should be prepared lo
submit a list in order of priority of needed repairs along with
their estimated cost. The tenants may even agree collectively
to assume responsibility for rent collection on behalf of the
landlord.

(2) The mortgagee will declare a moratorium on
mortgage payments.107 Where the mortgage is old and the
bulk of payments go toward principal, the tenants may agree
to keep only the interest payments current. Where the in-
terest represents a significant portion of the payment, it too
will require at least partial suspension. The moratorium
should last as long as it takes to accumulate a fund sufficient
to effect the repairs designated by the tenants in the order of
priority established by the tenants. The duration of the
moratorium may be cither a fixed period computed in ad-
vance based on the estimated repair costs or an indetermi-
nate period pending completion of repairs. The mortgagee
must also agree to extend the remaining term of the
mortgage to encompass the full period of the moratorium.
The cost of recasting the mortgage or refinancing the loan
should be borne by the mortgagee.

(3) The landlord must voluntarily agree to extension of
the mortgage by the period of the moratorium and. ifinlercst
is to be kept current during the moratorium, to the payment
of additional interest during the extension period.I" The
landlord must accept the responsibility of supervising all
repair work and guaranteeing completion in a timely and
competent manner The tenants should reserve the right to
monitor the progress of all repairs. 10’

The equity of the proposal is self-evident. The landlord retains
title to the property, avoiding foreclosure and a possible deticiency
judgment. In addition, the landlord’s property will be extensively

"*Tenants bear the cost of voluntarily relinquishing their right to rent abatement
under the warranty of habitability and paying full rent for at least the period of the
agreement. Ser pp. 7-1.1 supra. If full repairs are achieved, there will be no further
basis for rent withholding. If repairs are not achieved, tenants can then exercise their
rights under the warranty.

This is not an excessive concession for a mortgagee already facing a continuing
default in mortgage payments stemming from the tenants' rent withh.rldir or abate-
ment.

“ The interest rate appliuhle to the extension period should be the same as the
rate originally negotiated on the mortgage; however, some concession may be neces-
sary to reflect current high rates of inter tst.

Provision can be made for settlement of disputes as to the sufficiency of repair
work by calling in code inspection agencies as final arbitrators.



1949 Ladad Taat Refam D

repaired at no immediate personal cost. The repaired buildings will
be enhanced security lor the mortgagee’s loan. Mortgage payments
will be resumed on a continuing basis in the foreseeahle future, and
the necessity of foreclosure and concommitant risk of economic loss
will be removed. Moreover, increased interest may be recouped and
favorable community publicity gained lor the mortgagee. The ten-
ants. ol course, benefit from the repairs by receiving the decent
housing guararitecd by the implied warranty. Communications
among the three principal parties will be improved, facilitating
smoother operation of the building. Once repairs a_e completed and
a maintenance program is established, negotiation can begin con-
cerning future rent increases and term leases.

There are two major strengths to the tcnant-mortgagee negotiat-
ing strategy. First, since she value ol the landlord's property is in-
creased by the procedure, the strategy has a realistic potential of
receiving ad hoc landlord support. It is probably the only potentially
effective tenant remedy that can make that claim. Second, the new
source of funds may be sutlicicnt to accomplish massive repair. The
strategy is limited, however, in that it is viable only if foreclosure is
extremely unattractive to the mortgagee. The mortgagee cannot he
forced to participate in any m.;atoriuin program and may. depend-
ing on market conditions, he completely disinterested in entering
negotiations. The strategy cannot be successful when it is not in the
landlord’s and the mortgagee's best interests to enter into good faith
negotiations.

III. BEYOND URLTA—FAIR TREATMENT:
SECURITY OF TENURE 'JUST CAUSE EVICTION

Security of tenure/just cause eviction statutes guarantee tenants
continued possession conditioned upon compliance with all legal
obligations of the tenancy, with controlled exceptions, while simul-
taneously securing the landlord's ability to regain possession upon a
showing of cause sufficient to justify the tenant’s ouster. “ Security of
tenure” emphasizes the tenant’s presumptive continued possession;
"just cause eviction" emphasizes the landlord's right to repossession
in certain circumstances. The terms are used interchangeably in this
discussion.

Security of tenure statutes address the most egregious and dis-
ruptive form of unfair treatment—capricious or vindictive eviction.
In an eviction action the landlord is asserting a right to repossess,
often with minimal advance notice, a living unit previously placed in
the rental market for the landlord's commercial benefit. The tenant is

0 Hnad Qi RgisQM Liberties LavReien Vol 1L

primarily asserting the right to fairand adequate advance notice. But
he is also asserting the right to continuity of basic living arrangements
structured around sustained occupation of premises previously held
out for such residential use. Where the landlord interest in reposses-
sion is deemed controlling, varying advance notice requirements
accommodate the relative urgency of the landlord interest and the
tenant interest in a fair and adequate opportunity to make other
living arrangements.

Just cause eviction differs in two respects from a prohibition on
retaliatory evictions.* LFirst, in contrast lo retaliatory eviction,*" the
landlord always bears the burden of proofof avalid cause under the
just cause scheme. Second, and more importantly, just cause eviction
requires the landlord to present justification not only for eviction
during the term of a lease but also for refusal to renew a lease
agreement.11Traditionally, landlords have had an absolute right*1
to deny renewal of a tenancy for a term and to end a tenancy at will
upon notice.14The only legal means of effectuating a tenant prefer-
ence for tenancies of greater duration was through the negotiation of
a long term lease. Security of tenure/just cause eviction proposals
seek to achieve an equitable resolution of the comﬁeting landlord and
tenant interests where meaningful equivalence of bargaining power is
lacking. Similarly, lack of tenant bargaining power mandates a provi-
sion barring waiver of tenant security of tenure rights.*"

The comprehensiveness and significance of any "just cause”
eviction scheme ohbviously depends in large measure upon the sub-
stantive definition of "just cause." Several options, varying in
specificity according to the desired degree of reliance upon judicial
elaboration, are available to the drafter. Since uncertainty as to their

" Sir pp. 12-16 mipm.

*" A retaliatory eviction delense relies upon aslum ingot rctatiaiors motor |lie
lenani is often aided by presumptions in establishing that motive. .Viv p 14
iiipru. 1lie tenant, however, still bears the burden ol establishing the initial vondition
ol the presumption, e.g.. organizing aetisity. Further, such statutory presumptions are
cffcciive only for a fixed and limited period of time. See, e.g.. UIILTA 1 5. 111 1(b).

In contrast, under a retaliatory eviction law. the landlord need mils present a
cause in rebuttal of Ihe defense. Further, und more importantly, the protection against
retaliatory eviction is said not to last indefinitely, hut rather to "dissipate" should that
purpose cease to exist. Edwurdsv. Hulnh. .197 F.2d(iH7, 7(12 (1).C. Cir. IV6H), ten.
JtmeJ.m U.S. 1016(1 W J).

'""This formerly absolute right has already been limited by retaliatory eviction
protections, which liasc been held applicable to termination of a month to nor.th
tenancy at will..See Edwardsv. Hubib, 3V7 F.2d6X7 (D.C. Cir. 196H).

""In most states month-lo-monlli tenancies may be terminated upon .10 days'
notice without cause..Yee, €.9g.,Cal.Civ. Couk5 IV46(West 1775).

*" See, e.g., N.J. Stat. Ann. 9 2A:IH.6 M (1974).
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legal standing often deters tenants from enforcing their legal rights.-'%
it 15 suggested that legislative enumeration of “just” and "unjust"
cause be fairly extensive. Drafting decisions of this nature are not
inconsequential; they may significantly influence the prospects of
adoption as well as the ultimate substantive definition of “just
cause”and the likelihood of the tenants’ undertaking enforcement of
their security of tenure rights.

Currently, security of tenure is guaranteed to private housing
tenants only in the state of New Jersey' and in rent-controlled units
in Massachusetts-"" and New York City.-™ Several states extend
security of tenure to mobile home park tenants.-"" Additionally, due
process’=1and HUD regulations-'-" have been interpreted as estab-
lishing just cause eviction protections lor occupants of public housing
nationwide.

The New Jersey statute’=lis thus the only just cause eviction
scheme independent of rent control and applicable to private housing
tenants generally. All private residential rental units are covered bv
the act. with the exception of transient lodging und owner-
occupied premises with no more than two rental units.” 4 Ten
"just causes™ for eviction are identified. They are us follows:

a. The person lails to pay rent due and owing under the lease
whether .he same he oral or written:

h. Theé)erson has continued, after \sritten notice to cease, to
be so disorderly as to destroy the peace and quiet of the

"* jiuliotlii.il tenants ait less likely In seek iiklio.il cl.iriliailinn nr ciInhnMlinn nl
ihe sijinlaitl Ilian are laiullnnls will; a multiple, eni'umnni:. and reeurrmg interest m

lhe regulation, f urther, unnecessurv celi.mee upnn ease law loelahnruie the standards

heightens the contusion and alienation i* ii mav mliihil lenani recourse to ihe courts
ami thus ihe realnv ol decern In3ls:ng and |.or treatment, fora discussion ol Ihe same
theme in a >liylhtl> dillctcni contest, see Kn-e ,s Scott. ".Vrci'i lull " .Vummn/lirv m
Deltini®\ Lninlliinl-1nitim ( mm. .1 Sntull Sh/i linuunl /»r t rhun Titiiunn. s2 J,1 Kit
L*m7(iv/M.
N.J. Siai. Ass. } 2A;|X-M .l (I'/.82l
** Mass. (n' s Laws Ass. 411 App. [ 1-'»|a|

""eNew YnrkCily Local | aw,No. Ift-1e#/«l»NY55-5.

W.W . t-V. N.Y. ItLAL I'mn* Law 2."." (McKinney Supp. 1*77-11; | ta. Stvi.
Ann. i X3-6V (|J7.1), upliehlin Palm lleuth Mubile Homes. Inc. v. Strong. .101) So.2d
HHI (Fla. IV74).

*"Thorp v. Housing Authority of Durham. Ml1 U.S. 26K [I1% M |; Omaha v.
Untied Stales Housing Authority, 46K F,2d | (Milt Cir. 1'J72).mf. diwi/. 410 U.S.
027 (1072): Joy v. Daniels. 47'J I-'.2d 12.16 (4th Cir. IV7.1); Rudder v. United Stales.
226 F.2d .M (D.C. fir. I'AS).

Set, r-H-. HUD Circular 746'H.V (I'eli 22.1")71).

"o N.J.NiwT. Ann.12A:IH-611(1'I74).

“*“hi.
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occupants or oilier tenants living in said house or neighbor-
hood;

¢. The person has willfully or by reason of gross negligence
caused orallowed destruction, damage or injury to the prem-
Ises;

d. The person has continued, after written.notice to cease, to
substantially violate or breach any of the landlord's rules and
requlations governing said premises, provided such rules and
regulations are reasonable and have been accepted in writing
by the tenant or made a part of the lease;

e. The person has continued, after written notice to cease, to
substantially violate or breach any of the covenants or
agreements contained in the lease for tne premises where a
right of re-entri/] is reserved to the landlord in the lease fora
violation of such covenant or agreement, provided that such
covenant or agreement is reasonable; S .
f. The person has failed to pay rent after a valid notice to quit
and notice of increase of said rent, provided the increase in
rent is not unconscionable and complies with any and all
otherlaws or municipal ordinances governing rent increases;
g. The landlord or owner seeks to ﬁermanent_ly board up or
demolish the premises because he has been cited by local or
state housing inspectors for substantial violations aflccting
the health and safety of tenants and it is economically unfeas-
ible for the owner to eliminate the violations. In those cases
where the tenant is being removed hecause of the existence
of substantial violations of law affectm(? health and safety, no
warrant for possession shall be issued until Zhe relocation
assistance statutes have) been complied with;

h. The owner seeks to retire permanently the building or the
mobile home park from the rental housing market;

. The landlord or owner proposes, at the termination of a
lease, reasonable changes of substance in the terms and
condition* of the lease, including specifically any change in
the term thereof, which the tenant, after written notice,
refuses to accept, . . ,

j. The person, after written notice to cease, has habitually
failed to pay rent.”5

The New Jersey enumeration of jus: causes appears hoth to
accommodate all legitimate landlord interests in eviction and to bar
most capricious or vindictive motives for eviction. The only just
causes not relating to tenant conduct, and therefore creating a sub-
stantial risk of effective concealment of an illegal motive, require the
removal of the entire structure from the rental housing market.” *Of

e I|dd »2A:18-61. I (fl),(h).
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course, in addition to the establishment of a just cause for eviction,
the landlord must also rebut any claim of impermissible retaliatory
motive.”’

Fair treatment may be advanced by procedural as well as sub-
stantive reforms. The New Jersey statute provides that no judgment
may be entered for the landlord unless advance written notice has
been given to the tenant. The notice period required varies according
to the stated cause foreviction.ln accommodating the urgency of
the landlord interest ?nd the pervasive tenant interest in lair and
adequate advance notice, the variable notice schedule accords the
highest priorities to specific and immediate tenancy-related interests
and lesser priorities to general business and personal interests. Thus,
where “the (tenantl has willfully nr by reason of gross negligence
caused or allowed destruction, damage, or injury to the premises.":w
the landlotd is accorded speedy court access.*"'1At the other extreme,
where the landlord only asserts general business or personal reasons
for dispossession, such as removal.ol the unit from the market, a
longer advance notice is required.*™

Although security ol tenure and rent control buttress each
other's effectiveness and may be enacted together.11 security of
tenure can exist as a progressive relorm independent ol r"nt control.
Any security of tenure scheme which does not control vindictive rent
increases is easily subverted.* However, vindictive rent increases
can be controlled without the general regulation ot rent levels as-
sociated with rent control by conditioning availability of the "just
cause" of tenant nonpayment in the context of a recent rent increase
upon the nondiscriminatory nature of the increase and upon the

Hilhcrg Lipscomb. 117 N J Supci I'M. 2k5 A.Jil S6 (liiiom ( ouniy t |
1971 |. Siru/o* Note Von Wr/pii*/«r Wu /ono\ h iniiiii-""(iin>d Cumi* l.uiiioniiihl
"Hfuuuiuhlr"Konn.b Ituuans_ Camiii - L.J S63.3K4 (1975)
NJ.StAT. Ann.$2A:IM-6| .2 11974).
"' /iM " A:18-61 1(c).
> (Jnl) three iljys' notice need precede lhe insliltilioil ol the action lor posvev-
sion./</.12A:IH-61.2.
Where permanent removal ol ihe unii is ihe alleged lusis ol the esiclion aelion.
r nimum nonce isso months./r/. J M:IH-f>1,2(d).
See notes 12* IA supru
"'T o ihe extent dial vindicate rent increases arc loleraied. and lhal nonpasmenl
ol rent is allowed us a "iusi cause.” landlords can readily circumvent ihe security of
lenuie provisions. All the landlord need do is initiate the eviction cltoil with anolice ol
drasiicaliy increased tent. The ensuing nonpayment by the victimized lenani will
provide a "|UH cause" tor eviction. Without pioiccnve controls, the landlord could,
after eviction, lower ihe rcntulin order to market the unit. Kent controls eflcctively
conttol this circumvention of security of tenure hy regulating the rental, 't he aspect of
rent control regulation which is an essential buttress lo the effectiveness of just cause
eviction is noi rcgulalior nl rent levels hut father the requirement ol uniformity of
rental increases.
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landlord’s nbility-in-fact to re-rent the unit at the higher level. The
comibination of these two conditions greatly increases the effective-
ness of market controls, in that the landlord must be able to secure a
general increase in rents for all units rather than for only that of the
evicted tenant.

Since discrimination is highly probative of retaliatory motive,
the first condition, nondiscrimination, is effectively established as a
corollary of existing retaliatory eviction protections.” 4Two means
might be utilized to enforce the second condition, the requirement of
ability-in-fact to re-rent the premises at the increased rent. The
presentation of a completed lease contract at the increased rent
conditioned on the availability of the unit could be made a prerequi-
site of that particular “just cause.” Alternatively, the evicted tenant
could be allowed a generous damage action against a landlord secur-
ing eviction on false representation of ability-in-fact to re-rcnt the
unit at the increased rent.

Security of tenure systems have several beneficial aspects. First,
they eliminate capricious eviction, while retaliatory eviction protec-
tions generally reach only vindictive actions.” ” Second, they legislate
an equitable resolution of landlord and tenant interests in duration of
the tenancy where tenant bargaining power is so minimal as to
preclude meaningful negotiation between the parties.” *Third, secur-
ing the tenant's tenure enhances the tenant's bargaining power in
regard to other issues. Where tenant demand for residential units
exceeds their supply, landlords have an advantage which they have
traditionally used to the detriment of both tenants and housing
conditions in general.” > The guarantee of tenure to the tenant com-
pels landlords to deal directly with the >:jeds and grievances of a
tenant, fulfilling all obligations of the tenancy. Fourth, the prospect
of long term tenure greatly increases the tenant's interest in mainte-
nance of the unit.” ' This enhanced interest, a result of fair treatment
of the tenant, promotes the public policy of decent housing and may
well inure to the benefit of the landlord in the form of reduced
maintenance costs. Widespread adoption of security of tenure sys-
tems would materially advance fair treatment reform.

iM5re pp. 13-17 supra.

""Setid.

‘““ See p. 4 supra.

*""See EdwuriN v. Habib, 397 F.2d 687. 70! (D.C. Cir. 1968),ten. denied. 393
U.S. 1016 (1969); Green v. Superior Court. 10 C«l.3d 616. 621-22. 317 P.2d II16K.
1173-74, 111Cel. Rj.tr. 70'. 7119-10 (1974),

Stbvbus, SixunrtY or Tenuae (t973) (report (or the Law Reform Comm'n
of Rritiih Columbia).
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EPILOGUE—TENANT ORGANIZING

The ultimate value and effect of tenant reforms can only he
measured in terms of whether or not they arc widely applied and
utilized in the community. No legal reform can improve the quality ol
urban life if landlords and tenants are ignorant or misinformed.
Landlords' lack of knowledge can result in costly and unnecessary
delays in simple eviction actions. Tenants' ignorance leaves many of
them prev to substandard living conditions and ahusive treatment.

One of the most effective means of keening tenants inlormed of
their rights is the maintenance of an active tenant union.As an
advocate of tenants' rights the union is naturally a more thorough and
helpful conduit of inlormation than code enforcement agencies,
courts, landlords, or news services. Also, collective tenant action may
enhance the effectiveness of the remedies herein discussed.’4"
Whereas one tenant withholding rent isvulnerable, an entire building
participating in a rent strike makes retaliatory evictions obvious,
unwieldy, and economically unfeasible. Collective withholding is
multiplied tenant action and may substantially improve the actual
living conditions in the building by stirring the landlord tit reconsid-
eration of maintenance policies and recognition of a meaningful
tenant role in decisionmaking. Individual withholding, on the other
hand, may well be treated as a mere inconvenience.

Furthermore, the legislative enactment of tenant reforms de-
pends upon the concerted lobbying ol tenant groups.4LAchievement
of tenant reforms through litigation requires tenant activity al many
levels. Tenants must make their needs a priority with local legal
services and portions of the private bar in order to generate sufficient
interest and commitment of time and personnel to tenant problems.
Additionally, active tenant organizations can help to instill a greater

For k broad overview ol tenant nrgun:<ing and tenant unions with an emphasis
on the role of attorneys. see Naiionac lloi'sino and Kiomimk Dtwtnr-
Mini Law I'M imi. Handoook or ItoosiNt. Lay., eh.l |2ded. 1*773| (distributed by
lhe National Clojiinghniise lor Lc.al Services. Chicago. Ill.); Flaunt A Sal/man. The
tenants Rights Movement. Ihe Urhun Research Corp.. Chicago, Ill.. Sept. I'76'7,
Ua/arktt. Tenant Unmiis: Legal Rights of Members. IK Cus -Ma*. L. Rrv. 35K
(t'769); Note. Tenant Uninm: (irowili nf n Veliole [nr Change in l.ow Income
limiting, 3 U.C. Davis I.. Rrv, | (1971); Nole. Tenant ""thins: Their Law untl
Operation m the State and Nation. 23 U. Ft \ L. Ri v. 7'»(l«)71l): Note. Tenant Unions
Collective hatgaining and the Low-Income lenani. 77 Yaif L.J. LInH [I'76H).

“* S\ Moskovitz A ttonigsherg. Tenant Union-Landlord Relation Act: A I'm-
poial, SKGio. L.J. 101,1, 1031-13(197(1).

*" Tenant organiiations have, tor crumple, placed a significant role in the adop-
tion of URLTA..Viv Ari;miuuinl Washington.supra note 0; TheNiitimml| L.sprrieme,
supra note S.
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awareness of tenant needs in the local judiciary. In the courtroom
itself, tenants can be supportive of other tenants by providing tes-
timony and joining in litigation.14l

Once reforms are es'ablished, tenant organizations have the
vital function of dissc’ ig information and assisting in enforce-
ment of tenant prole .on*.44Several groups have published hand-
booksdand newsletters4useful to tenants and tenant organizers.

The size of a tenant organization is not critical. They range from
organizations based in single buildings trvstate-wide unions w.;h half
a million members.#1They are effective \o the extent that their
common purpose of better housing and h ‘ter treatment remains of
paramount importance.

CONCLUSION

The URLTA and itscomponent basic reforms as outlined in this
Article represent asystem of rights and obligations which will, for the
first time, give tenants adequate legal protection in the housing,
marketplace. While toe URLTA reforms constitute progressive -tcps

For ex»mple. in New Jersey. the New Jersey Tenant* Organization gave broad
support and participated at amicus curiae in every major lawsuit involving tenant
reformv. These included Rcrzitn v. Gamhino. 61 N.J. 460. 3(IK A.2d 17 (197.3)
(retroactive rent abatement); and Apartment House Council v. Mayor and Council of
Ridgefield. 123 N.J. Super. M7.3111 A.2d4K4 (Law Div. i'773).rr//rf per curiam. 12K
N.J. Super. 1'72..31V A .2d 307 (App. Div. t'774j (landlord security deposit act).

'* The role ol tenant untoni in the enforcement of tenant protections can he
stitenglhcned by the Idoption of collective bargaining agreements tv tween tenants’
unionsand landlords..Viv Mnskovit; A | lonigsberg. Tenant Union-Landlord Relations
Act: A Proposal. 51 Gf.o. L.J. 1013. 1031-43 (1970).

*e Numerous excellent tenants rights handbooks have been produced by tenant
organizations, many of which can he used as a model for similar publication in oth -r
jurisdictions. See. e.g.. CAUoatiKtr Tenanis Organizing CoMsmur. Legai Taoks
Foa Tenants (2d ed. 1973) (obtainable al 595 Massachusetts Avenue. Cambridge.
Ma. 02139); MFraoroniAN Councii i Housing. Organizing Handbook—For
lumeoiate Recaiis and Sesvices (Nov. 1966) (obtainable at 2 sVest ’.1st Street.
Room 508, N.Y.C., N.Y. 10001); Minnesota Tenants Union. If You l'ay Rint.
You've G ot Rights Too! (Sept. 197.3) (obtainable at Rox H4fi | Lake Street Station.
Minneapolis. Mn. 55408): Tut Resident Aovtsoav Roaro of Piiiladflmiia. Tiie
Punuc Housing Tenants Rights Hand iook (1969) (obtainable ul 121 Nort. ’rsud
Street, Philadelphia. I'a.).

“* Among the leading tenant ' wsletters are: Tenants Outlook, published hy
NTO; NJ.T.O. Newsletter, publish 'y the New Jersey Tenants Organizations;
Tenant, published by New York's Mi solitan Council on Housing; and V it Populi,
published hy Ihe Washington State Low -Income Housing Coalition (LoHoCi'J.

' NTO lots published and distributes a 197.3 listing of local tenant groups and
their activities entitled Reporton State TenantOrganiiation.
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towards the dual goals of decent housing and fair treatment, they are
insufficient fully to achieve those goals. Advanced reforms are herein
suggested, reaching hevond the Uniform Act in an attempt to attain
those goals. Specifically. in the field of decent housing reform, re-
ceivership. retroactive rent abatement, specific performance of the
warranty of habitability, landlord security deposit legislation, and
utilization of tenant-mortgagee negotiating are advocated Security
of tenure'just cause eviction is advanced as a major new fair treat-
ment reform. While legal reform is advocated, it is recognized that
the successful translation ol that reform into an improv ed urban life is
largely dependent upon active tenants' groups.

111



Learned Investment...Model Law
A Bust?... Energy vs. Aesthetics

Y V DIVERSITIES ARE MOVING INTO REAL ESTATE as an alter-

[ | native to stocks and bonds, whose ups and downs are giving en-

8 1 dowment managers fits. "It's a major decision, but not a hard

one to make," S3vs Harry Turner, associate director of finance

at Stanford Uni-ersity. "The attractiveness of real estate is just too
persuasive.”

Stanford, with about t~00 million in its endowments, had always
shunned real estate, except for nearby property. Hut last year it began
putting up to $40 million into outside transactions. Its
most recent venture: a Sun Belt hotel and office-
bmldw\mﬁ complex for about $7 million.

hile some other large schoo.s, such as Co-
lumbia University and Yale University, also are in-
vesting directly in real estate, 0thers are proceeding
more cautiously. Washington University in St. Louis,
for instance, has joined with an insurance company
in making mortgage loans, The urveibty puts up as much as 50f® of the
cash, and gets a small equity partici; .tion, while the insurance outfit han-
dles the paj erwork for a fee. Meanwhile, many smaller schools are hoping
to join forces :s a way to buy large properties and spread the risk.
Still, some universities u'ant no port of it. "Real estate is too
much uf a fad right now,” suys an investment director at a Boston
school "It's overpriced and very illiquid I'm afraid someone may get
burned. And | don't leant it to be me.”

ATTEMPTS BY IC STATES to help urban poor tenants by passing
laws patterned after a mode! statute have been Iarﬂelz\ lie ffee-
's the conclusion of a study by two attorneys with the American
Foundation, et _ o
The” statedalvs are variations of the Uniform Residential Landlord
and Tenant Act of 1772, a model law that basically requires landlords to
comply with housing codes. "It has been touted as a way to maintain, if
..ot upgrade, the quality u housing," says Samuel Jan Brakel, who studied
the Oregon version of the law in Portfan-. Ibs colleague, Donald Mcln-
tyre, looked at Cleveland. o
The two men found that while middle-class renters took advantage
of the legislation, the poor didn't "Putting die burden on poor tenants to
assert their rights doesn't change much,” Mr. Brake] says. Judges don't
help either, he adds. "It's a question of time and the “impossibility of
making a m. .jor case out of each one of these." Mr. Brakel sazs._
Mr. M Intyre believes that government agencies with authority to
""s_ﬁmlnd to complaints and to levy fines are better remedies. He says
building inspectors also could be “impartial experts in court. "As it’is
now," he says, "it's the landlord's word against the tenant's."
Another expert thinks the Brahl-Mclntyre study omits an im-
portant point. John McCabe, legislative director far Ih< Motional Con-
ference of Commissioners on I’nifom Stale /.aus, a prii itc, -fate-
supported group that drafts model laws, -ays: "V - Jjust < b v
there, has curbed some had practice- e; -La.,
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STATE LEGISLATIVE COUNCIL
Legal Services Division

Memorandum of Law

RE: Limitation on raising of rent, contrary to provisions
of written lease.

The quer ..on of whether a landlord can raise the rent of
a tenant contrary to the provisions of a written lease
revolves around whether a lease between a landlord and
tenant i1s of such a binding nature between the parties that
the raising of the rent during the term of the lease would
violate its ter’'s.

In Phillips . Maxey, 195 Okl. 418, 158 P.2d 344 (1945),
the Oklahoma Sup sme Court considered a case in which the
tenant ur.ilateralxy attempted to cancel a written lease
agreement by notifying the landlord that the premises were
being surrendered as of a certain date. The court stated
that :

"A lease In writing constitutes a written contract and
the lessee cannot surrender or be released from the
terms without the consent of the lessor and it is
absolutely essential to the termination of the term that
both lessor and lessee agree to the surrender.”

Since the court has accepted a rental lease as a written
contract, such lease would then fall under the rule of law
relating to contracts.

Section 1 of Title 15 of the Oklahoma Statutes defines
the term contract as follows: "A contract Is an agreement
to do or not to do a certain thing".

As a lease is of a binding contractual nature, it then
becomes 1imperative to see if such contractual obligations
continue to exist as to a new ovner of property upon the
sale of such property by the previous owner.



Section 12 of Title 41 of the Oklahoma Statutes which
follows provides some insight in this regard:

"A conveyance of real estate, or of any interest
therein, by landlord, shall be valid without the
attornment of the tenant; but the payment of rent by the
tenant to the grantor, at any time before notice of
sale, given to said tenant, shall be good against the
grantee."

The Oklahoma Supreme Court has reached the following
decisions 1in interpreting this statute. In Whitham v.
Ltfhmer, 22 Okl. 627, 98 P. 351 (1908), in a decision that
involved cicumstances wherein a landlord had given three
different leases on the same parcel of land and the land had
subsequently been sold, the court in quoting from a similar
Nebraska case stated:

"When a tenant 1is in the actual possession of real
estate at the time 1t is sold by the landlord, the
purchaser 1s chargeable with notice of the rights of the
tenant."”

And, in Sevy v. Stewart, 31 Okl. 589, 122 P. 544 (1912),
which involves a case wherein a tenant had leased a certain
building and first, prior to the sale of the building by the
landlord to another person, the tenant vacated the premises
and another person entered as a subtenant and thereby became
a tenant at will and refused to pay the rents owed to the
new landlord, the court decided that:

"The tenants of a certain grantor, as a matter of
law, by implication, as a general rule become the
tenants of his grancee.”

Thus, the court has ruled that even in such a situation
whereby there 1i1s not a written lease, the court has decided
that the tenant becomes the tenant of the grantee and owes
the grantee the proper rents.

In conclusion, 1t would seem under present Oklahoma
statutory and case law that a lease is a binding contract
between a landlord and his tenant and the contractual
obligation of the landlord to the tenant continues to flow
to a new landlord upon the purchase of the land by another
person.

LR-78-250 REG:bh 9/15/78
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July 14, 1980

MEMORANDUM?™

TO:
FROM: George Humphreys
SUBJECT: Rent Control

This memorandum 1is pursuant to your request for information regard—
ing rent control legislation. Following is a brief history of rent con—
trol legislation in the United States, a summary of some of the major
issues that might be considered in preparing rent control legislation
and a survey of the current status of rent control.

History of Rent Control in the United States

Rent control legislation was first used in the United States during
"emergency" periods in order to solve severe housing problems
during the two world wars. According to Kathryn Lori Patrick,
in "Rent Control: A Practical Guide for Tenant Organizations"
which was published in the San Diego Law Review in August 1978
(a valuable source for the memorandum which is enclosed), "the
states and cities adopting rent controls considered them temporary
emergency measures that would be unconstitutional in other circum—
stances."* e In fact, the United States Supreme Court"s 1921 decision
in favor of rent control in Block v. Hirsh (256 U.S. 135, 1921)
reasoned that " "the regulation is put and justified only as a tempo—

rary measure.... A limit in time, to tide over a passing trouble,
well may justify a law that could not be upheld as a permanent
change (Patrick, p. 1189)." " According to Patrick, most early

rent control ordinances and legislation were drafted in light of
the Block standard so that emergency or "boilerplate" provisions
were attached.

The courts®™ view regarding rent control legislation has changed,
according to Patrick, since the U. S. Supreme Court®s 1934 ruling
in Nebbia v. New York (291 U.S. 502, 1934) which "generally...
upheld price control legislation regardless of whether an emergency
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existed or whether the business was one affected with a public in—
terest (Patrick, p. 1190). Courts generally view rent control leg—
islation as within the scope of legislative jurisdiction, but some courts
still appear to require some legislative statement of emergency (see
Patrick"s article for & full discussion of this issue).

During the past decade, the support from rent control has come from
middle class citizens faced with rising housing costs and inflation who
have been forced into tenant status. In many areas of the country,
the housing industry has been unable to accommodate the increased
demands for tenant dwellings allowing some landlords the opportunity
to drive rents upward.

Issues in Rent Control Provisions

The Patrick article cited above provides an excellent framework in
abstracting the key elements that might be included in a rent control
bill. Included are the following concepts:

1. The |boilerplate” or emergency statement might be included in
order to ensure, that the courts will uphold the legislation and to re—
late the legislation to a legitimate legislative policy or finding.

2. The fair return on investment principle should be adhered to in
preparing rent control legislation. According to Patrick, the courts
mill invalidate rent control provisions which are confiscatory or which
do not allow adjustments within a reasonable period of time. Moreover,
as a matter of policy it seems prudent to draft legisaltion that would
not prevent landlords from providing improvements. Therefore, Pat—
rick recommends that rent controls should include mechanisms by which
landlords can raise rents as they improve the property.

3. Mandatory rent adjustment mechanisms, fixed to the consumer
price index or according to a predetermined annual percentage in—
crease, 1Is suggested by Patrick. This is consistent with the just-
and-reasonable-return doctrine.

4. Legislation should consider whether control should be exercised
by the state .. municipalities. In fact, several states have many
municipalities which have enacted re,rit control ordinances. According
to the National Rental Housing Council, there is a voluntary landlord-
tenant committee in Norman which 1is considering a city rent control
ordinance.

5. Exclusions of some tenant dwellings might be provided in legis—
lation. Patrick suggests that new tenant dwelling units might be ex—
cluded from rent control.
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6. Commissions could be included in rent control legislation with

authority to hear protests from landlords and tenants on a case-by-
case basis. Some provision for funding of such commissions might

also be included in rent control legislation.

7. Enforcement provisions, including penalties for violators, could
be included in rent control legislation. If commissions to hear pro—
tests are included, the commission could be empowered with the
authority & pursue enforcement remedies provided that procedures
are included to insure that due process and fair hearings are pro—
vided.

Current Status of Rent Control Legislation

Rent control legislation, at both the state and municipal levels, has
been actively pursued in recent years. However, according to a
survey published by the National Rental Housing Council on the
spread of rent control, the number of states which have passed rent
control laws is few. The en”osed survey is current as X May 15
1980 so that some states which have rent control legislation penaing
might pass rent controls.

Alaska, the District of Columbia, Florida and Maine currently have
state rent control laws. Alaska passed an emergency rent control
law in 1974 to allow municipalities to control rents during the con—
struction of the Alaskan pipeline. The District of Columbia has had
rent controls establishing a maximum percentage increase on tenant
dwellings since 1973. Moreover, the District of Columbia has estab—
lished a nine-member Housing Rent Commission appointed by the
Commissioner of the District of Columbia with four memhers represent—
ing the interests of landlords and four members representing the in—
terests of tenants. The Florida statutes prohibit rent control unless
a housing- emergency exists and then excludes "luxury apartments"
above $250 per month. Maine has vague language which prohibits
profiteering in rents and establishes a $1,000 fine for landlords who
demand ™"an unreasonable or unjust rent or charge" based upon a
fair return on the market value. Other states in which rent control
legislation is either pending or has been defeated are: AriZ2ona,
Colorado, Connecticut (legislation restricting increases in rent to
elderly citizens to the cost of living was defeated in 1979), Hawaili,
Idaho, Illinois (a bill authorizing cities with a population exceeding
500,000 to establish Fair Rent Commissions died in committee during
the 1979 session), Maryland, Massachusetts.. New Jersey, Pennsyl—
vania, Vermont and Washington. California, New Jersey and New
York represent states where rent controls have been widely used by
passage of municipal controls.

This memorandum should indicate that there is currently considerable
effort to control increases on rental property. Should you have any



additional questions, please advise or contact the National Rental
Housing- Authority, 1800 M Street, N.W., Suite 285-N, Washington
r>. C. 20036, (202) 659-3381.

GGH/p

Attachments

*This memorandum 1is not to be construed as a memorandum of law
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ILLINOIS ANTI-DISCRIMINATION LAWS

Summary

The T4th Amendment to the U.S. Constitution pro—
hibited states from denying due. process or equal pro-—
tection of the law to any persot. In addition to this
federal constitutional guarantee and such federal,
legislation as the Civil Rights Act of 1964, Illinois
has a number of statutes that address various aspects
of discrimination. The I1llinois Constitution, the
Illinois Fair Employment Practices Act, the Illinois
Equal Employment Opportunity Act, and others prohibit
employers, employment agencies, and labor organizations
from using age, sex, physical or mental handicap
unrelated to ability, race, color, religion, national
origin or ancestry as motives for hiring, firing, pro—
moting, demoting, or 1imposing wage differences 1in the
terms and conditions of employment. A variety of
procedures, from conference and conciliation to
judicial action, are provided for individuals in
employment discrimination disputes.

The Illinois Constitution and a number of statutes
also prohibit discrimination in other areas. The
Constitution prohibits discrimination in housing and
the statutes prohibit such activities as blockbusting
and refusal to rent to families with children under
the age of 14. The Fairness in Lending Act protects
certain individuals from discriminatory practices by
financial institutions, and the public accommodation
laws provide that no person may be denied access to
public accommodations because of race, religion,
color, national ancestry, or physical or mental
handicap. Discrimination in insurance and education
are also prohibited.

QyJ/ic/0

Anita Williams
Staff Attorney

AW:bg



The 1llinois Constitution provides that all persons shall be
free from discrimination on the basis of race, color, creed,
national ancestry, sex35 or physical or mental handicap36 in the
sale or rental of real property.

The Municipal Code of 196137

The corporate authorities of any municipality may enact
ordinances:

prescribing fair housing practices;
defining unfair housing practices;

establishing Fair Housing or Human Relations Commissions
and standards for the operation of such Commissions;

prohibiting discrimination based on race, color, reli—
gion, sex, creed, ancestry, national origin or physical
or mental handicap in the listfng, sale, assignment,

exchange, transfer, lease, rental or financing of real
property for the purpose of residential occupancy; and

- prescribing penalties for the violation of such ordinances.

In addition, the corporate authorities of any municipality
may perform such acts and promulgate such regulations as are
necessary and proper for the promotion of harmonious relations
between racial and ethnic groups within the municipality, in—
cluding but not limited to, the promotion and development of
public education and information programs emphasizing the con—
tribution of such groups to the historical and cultural develop—
ment of the community and the nation, establishing vocational
guidance and employment programs to assist members of minority
racial and ethnic groups, establishment of programs to aid in
locating housing for such minority groups, and assisting 1in the
adjustment of. such persons to living in urban environments.

Refusal to Lease to Families with Children36

Illinois law prohibits those who own apartments and their
agents from refusing to lease housing accommodations to families
with children under the age of 14. Any person who fails to
comply with this Act is guilty of a petty offense and may be
fined from $50 to $100 for each such offense.



- solicit for sale, lease, listing or purchase of any
residential property on the grounds of loss of value
due to present or prospective entry into the vicinity
of the property involved of any person of any particular
race, color, religion, national origin, ancestry, handi—
cap or sex;

distribute or cause to be distributed, written material
or statements designed to induce any owner cf residen—
tial real estate to sell or lease his property because

of any present or prospective changes in the race,

color, religion or national origin or ancestry, of resi—
dents in the vicinity of the property involved;

intentionally create alarm among residents of any com—
munity by transmitting in any manner, including a
telephone call whether or not conversation thereby
ensues, with a design to induce any owner of residential
real estate to sell, or lease his property because of any
present or prospective entry into the vicinity cf the
property involved of any person of a particular race,
color, religion, national origin, ancestry, handicap or
sex; and

solicit any owner of residential property to sell or list
such residential property at any time after the person or
corporation has notice that the owner does not desire to
sell such residential property or does not desire to be
solicited to sell or list for sale the residential
property.

The Rea3, Estate Brok ~rs and Salesmen License Act40

The Department of Registration and Education may refuse to
issue, suspend" or revoke a real estate broker®"s or salesman®'s
license for any one or any combination of the following causes:

soliciting for sale, lease, listing or purchase of any
, residential real estate due to present or prospective
entry into the vicinity of the property of persons of
a particular race, color, religion, sex, creed,
physical or mental handicap or national origin;

distributing any written material or making any oral
statement designed to induce any owner of real estate
to sell or lease because of any present or prospective
changes in the race, color, religion, sex, creed,
physical or meraal handicap or national origin of
persons on any given street, block, neighborhood or
community;



intentionally creating any alarm or fear among the
residents of a community by transmitting in any manner,
including telephone, any warnings or threats or other
communications designed to induce owners to sell or
lease real estate because of any present or prospective
entry into the community of persons of a particular
race, color, religion-, sex, creed, physical or mental
handicap or national origin;

entering into a listing agreement which prohibits the
sale or rental of real estate to any person because
d." race, color, religion, sex, creed, physical or
mental handicap or national origin;

acting or undertaking to act as a real estate, broker or
real estate salesman with respect to any property the
disposition of which is prohibited to any person be-
cause of race, color, religion, sex, creed, physical or
mental handicap or national origin;

making any misrepresentations concerning the race,

color, religion, sex, creed, physical or mental ha, Jicap
or national origin of the persons in a locality or my
part thereof for the purpose of inducing or discouraging
a listing for sale or rental or the sale or rental of
any real estate;

refusing to sell or rent real estate because of race,
color, religion, sex, creed, physical or mental handicap

or national origin;

refusing to shew listings or real estate because of
race, color, religion, sex, creed, physical or mental
handicap or national origin of any prospective pur—
chaser, lessee or tenant, or because of the race, color,
religion, sex, creed, physical or mental handicap or
national origin of the residents in the area in which
the property 1is located;

volunteering information on the race, color, religion,
sex, creed, physical or mental handicap or national
origin of the residents of the community;

publishing or circulating any written materials or oral
statements or announcing a policy or using any form of
application for the purchase, lease, rental or financing
of real estate, or making any record or 1inquiry 1In con—
nection with the prospective purchase, rental or lease
of real estate which express any limitation or dis—
crimination because of race, color, religion, sex, creed,
physical or mental handicap, or national origin; or



making differential treatment against any person to hi
detriment becausse of race, color, religion, sex, creed,
physical or mental handicap or national origin.

Blighted Area Redevelopment Act™l

No deed or lease made by the Land Clearance Commission or
any subsequent owner may contain a covenant running with the land
or other provisions prohibiting the occupancy of the premises by
any person because of race, creed, color, religion, handicap,
national origin or sex.

Urban Community Conservation Act42

Same as che Blighted Area Redevelopment Act. The Act pro—
hibits restrictive covenants.
The Housing Authorities Act”"2

Same as the Blighted Area Redevelopment Act. The Act pro—
hibits restrictive covenants,.
Illinois Housing Development Authority Act™

TI. > Il1linois Housing Development Authority 1is required to
make all housing financed or otherwise assisted under this Act
open to all persons regardless or race, national origin,
religion, cr”~ed, color,, handicap or sex, and to require that
contractors and subcontractors engaged in the construction or
rehabilitation of such housing provide equal opportunity for
employment without discrimination as to race, national origin,
religion, creed, color or sex.
Neighborhood Redevelopment Corporation Act 4

No Neighborhood Redevelopment Corporation may refuse to

sell shares, either common or preferred, or securities to any
person on account of race, c¢ lor, creed or national origin.

I1linois Public Accommodation Law_s

Violation of Civil Rights*®

A person commits a violation of civil rights when:
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ORDINANCE NO.
ORDINANCE OF THE COUNCIL OF THE CITY OF PALO ALTO
ADDING CHAPTER 9,70 TO THE PALO ALTO MUNICIPAL CODE
PROHIBITING DISCRIMINATION AGAINST FAMILIES WITH
MINOR CHILDREN IN THE RENTAL OR LEASING OF CERTAIN
RESIDENTIAL PROPERTY

The Council of the City of Palo Alto does ORDAIN as follows:

SECTION 1. Chapter 9.70 is hereby added to the Palo Alto
Municipal Code to read as follows:

mChapter 9.70

Discrimination Against Families With
Minor Children In Bousing

Sections:
9.70.010 Findings and purpose.
9.70.020 Definitions.
9.70.030 Prohibited activities.
9.70.040 Exemptions.
9.70.050 Requirements of financial obligations
not prohibited.
9.70.060 Penalties/remedies.

9.70.010 Findings and purpose. The City
Council finds and declares that:

(a) Arbitrary discrimination against persons
with minor children exists in the City of Palo
Alto.

(b) The existence of such discrimination

poses a substantial threat to the public health and
welfare of a large segment of the community, name—
ly, families with children.

(c) The overall effect of such discrimination
is to encourage the flight of families from the
City of Palo Alto, vresulting in the decline of
stable, intergenerational neighborhoods, the clo—
sure of schools, and the reduction of Bocial and
recreational services for children and their
families.

(d) Such discrimination cuts across all
racial, ethnic, and economic lines, but falls most
heavily on minority and single-parent families with
children.

(e) It iB consistent with the Housing Element
of the General Plan to promote and ensure open and
free choice of housing without discrimination on
the basis of age or family composition.

(f) Because housing is a fundamental neces—
sity of life, 1t 1is against the public policy of
the City of Palo Alto to discriminate in rental
housing against persons based upon their age,
parenthood, pregnancy, or the potential or actual
tenancy of a minor child.

9.70.020 Definitions. For the purposes
of this chapter, certain terms are dpfined as fol—
lows:



years or .".g¢ or older.

(b) "Housing accommodations™ shall mean any
residential rental unit consisting of one or more
rooms in which cooking facilities are available.

(c) "Minor child"” shall mean any natural
person under the age of 18 years.

(d) "Person"™ shall mean any individual, firm,
partnership, joint venture, association, <corpora—
tion, estate, or trust.

9.70.030 Prohibited activities. It shall
be unlawful for any person having a housing accom—
modation for rent or lease, or any authorized agent
or employee of such person, to do or attempt to do
any of the following:

(a) Refuse to rent or lease a housing accom—
modation, refuse to negotiate for the rental or
lease of a housing accommodation, or otherwise deny
to or withhold from any person or persons, a hous—
ing accommodation on the basis of age, parenthood,
pregnancy, or the potential or actual tenancy of a
minor child.

(b) Discriminate against any person 1in the
terms, conditions, or privileges of the rental or
lease of a housing accommodation, or 1in the provi—
sion of services, facilities or benefits, in con—
nection therewith, on the basis of age, parenthood,
pregnancy, or the potential or actual tenancy of a
minor child. However, nothing herein shall pre—
clude any person from 1imposing reasonable restric—
tions on the use of common areas, facilities, and
services which are necessary to protect the health
and safety of a tenant.

(c) Represent to any person on the basis of
age, parenthood, oregnancy, or the potential or
actual tenancy of a minor child that a housing
accommodation is not available for inspection,
rental, or Jlease when such housing accommodation
is, in fact, available.

(()) Make, print, or publish, or cause to be
made, printed, or published any notice, statement,
sign, advertisement, application, or contract with
regard to a housing accommodation offered by that
person that indicates any preference, Jlimitation,
or discrimination with respect to age, parenthood,
pregnancy, or the potential or actual tenancy of a
minor child.

(e) Include 1in any rental agreement or lease
for a housing accommodation, a clause or condition
providing that as a condition of continued tenancy,
the tenants shall remain <childless or shall not
bear children or otherwise not maintain a household
with a person of a certain age.

(f) Refuse to rent after making a bona fide
offer, or to refuse to negotiate for the rental of,
or otherwise make unavailable or deny, housing
accommodations to any person because of the poten—
tial tenancy of a minor child or children.



@ Limit occupancies to fewer than two per—
sons per bedroom, wunless that number exceeds the
maximum allowed under the superficial floor sp .ce
requirements of the Uniform Housing Code. For
those housing accommodations without any bedroom,
no person shall be required to rent or lease to
more than one person. In no case shall such occu-—
pancy limits apply to a newborn infant during the
term of any lease in effect on the date of birth of
such infant unless that limit implements the super—
ficial floor space vrequirements of the Uniform
Housing Code. All occupancies limitations shall be
uniformly imposed and either conspicuously posted
on the premises or contained 1in a written policy,
rules or notice.

(h) Evict or otherwise demaud surrender of a
housing accommodation from any person because of
age, parenthood, pregnancy or presence of a minor
child.

(i) Charge additional rent for persons living
in a housing accommodation on the basis of age,
parenthood, pregnancy, or presence of a minor
child.

9.70.040 Exemptions. Nothing contained
this chapter shall apply to or be construed:

(a) To affeci a housing project or develop—
ment where the owner has publically established and
implemented <c¢ policy nf renting exclusively to
senior adults and their spouses. Deviance from or
abandonment of that policy shall automatically
terminate this exemption and subject the owner to
all the provisions of this ordinance.

(b) To affect any state licensed nursing
home, convalescent home, or community care
facility.

(©) To apply to any housing accommodation
occupied by the owner.

(d) To apply to any housing accommodation
occupied by a tenant who subleases any portion of
that accommodation to another tenant.

(e) To affect any area or tract of land where
two or more mobile home 1lots are rented or leased
or held out for rent or lease to accommodate mobile
homes used for human habitation.

9.70.050 Requirements of financial obliga—

tions not prohibited. This ordinance shall not
prohibit theperson having the right to rent or
lease the premises from requiring the same rent,
deposits, fees or charges of prospective adult
tenants with minor children as he or she may" re—
quire of prospective adult tenants without chil—
dren. However, no discrimination in the amount or
manner of payment of said rent, deposits, fees or
charges shall be permitted.

9.70.060 Penalties/remedics. (a) Criminal.
Violationr pf this chapter shall constitute a/W
C :

71&'H

(b) Civil. Any person who violates the
provisions of this chapter shall be liable to each



party 1injured by such violation for damages opr-try
$m5061 costs and reasonable attorneys fees. In
addition, the court may award punitive damages.

(c) Injunctive relief. Any person who
commits, or proposes to commit, an action 1in viola—
tion of this chapter may be enjoined therefrom by
any court of competent jurisdiction.

Any action for 1injunctive relief under this
ordinance may be brought by the city attorney, by
any aggrieved person, by other law enforcement
agencies, by the district attorney or by any person
or entity which will fairly and idequately repre—
sent the interests of the protected class.

SECTION 2. The Council finds that none of the provisions of this
ordinance will have d significant environmental impact.

SECTION 3. Severability. If any section, subsection, sentence,
clause or phrase of this chapter 1is for any reason held to be invalid
or unconstitutional, such decision shall not affect the validity of the
remaining portions of this chapter. The Council hereby declares that
it would have passed this chapter, and each section, subsection, sen-—
tence, clause and phrase thereof, irrespective of the fact that any one
or more sections, subsections, sentences, clauses or phrases had been
declared invalid or unconstitutional.

SECTION 4. This ordinance shall become effective upon the com—
mencement of the thirty-first day after the date of 1its passage.
INTRODUCED:

PASSED:
AYES:
NOES:

ABSTENTIONS:

ABSENT:
ATTEST: APPROVED:
City Clerk Mayor

APPROVED AS TO FORM:

City Attorney

APPROVED:

City Manager

Director of Social and
Community Services
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Santa Monica, California
Cal, Senate Sill Mo. 440 (1979), defeated 1in 1980.
Kansas City, Missouri

Buffalo, New York (passed by City Council, vetoed
by Mayor)

Seattle, Washington

California Attorney General Opinion, No. SO 75/6
(1975) and 851 of the California Civil RightE Act
(Unruh Civil Rights Act) provide a broad yet
detailed interpretation of dircrimination laws
and enforcement 1in California, (See Marina
Point, Ltd. v, Wolfson, infra.)

Litigation

Marina Point, Ltd. v. Wolfson, ISO Cal. Rptr.
496 , _  P.2d (Cal.Sup. Ct., 1982). Bri-vf
and opinion. Interpretation of the Unruh Civil
Rights Act to prohibit discrimination against
children 1in rental housing.

Mountlake Terrace Family Assoc, v. N.O.l., 1Inc.,
NO. 78-2-04140-6 (Super. Ct., SnohCmish Co.,
Wash, 1979). Opinion, memo, and complaint.

Local anti-child discrimination ordinance pro—
hibiting conversion of rental units to "adults
only"™ housing upheld.

Robinson v. Green, No. C 203059 (Super, Ct., Los
Angeles Co., Cal. 1977). Complaint and memo re
injunctive relief and damages for an eviction
baaed on discrimination against children.

people v. Rapa, No, 714-007 (San .Francisco Super.
Ct., Cel. 1977).. Memo re preemption of local
discrimination ordinance by state law.

Cf. Bynes v. Toli, No. 74-2433 (N.Y,2d Cir.,
Feb. 6, 1975) , holding that university can
exclude children fr~m married student housing.

See also;

"Note: Why Johnny Can*t Rent -- An Examination
of Laws Prohibiting Discrimination Against
Families 1in Rental Housing," 94 HARV, L. REV,
1829 (1981).

fcontinuedm



Ashford and Estcn, The Extent and Effects of
DIscrilmi nation Against Children in Rental
Housing: A £tuay~of Five California cTtTes
(1*"S)r available from the Fair Housing for
Children Coalition/ P.0O. Box 5877, Santa Monica,
CA 90405 (52 pp-}-

Greene and Blake, ™"How Restrictive Rental
Practices Affect Families with Children,”
HUD-PDR-592 (August 1980) , available from the
United States Government Printing Office,
Washington, D.C. 20402.

MarantE and Colten, Measuring Restrictive Rental
Practices Affecting Families with Children; A~
National Survey, prepared for the Office of ~*
Policy Development and Research, HUD (July
1980), Available from the U.S. Printing Office,
Washington, D.C. 20402 (HUD-PDR-603) (100pp.)-

0"Brien, "Apartment for Rent -- Children Not
Allowed: The Illinois Children 1in Housing
Statute-- Its Viability and a Proposal for Its
Comprehensive Amendment,”™ 25 De PAUL L. REV. 64
(1975),

acts:

Children®s Defense Fund

152CN Iw Mamp 4B AusAtedr, Wl-.- L £fc /Juf
Washing ton,- - 20-036----
Tel: (202) 483*1470 Y&Y A

Carol R. GolubOCk

National Committee Against Discrimination 1in
Housing, Tic.
1425 H Street, N-W.
Washington, D.C. 20005
Tel: (202) 783-8150 -
Ed L. Holmgren, Executive Director
Katherine Mailie, Staff Attorney

National Center for Youth Law
693 Mission Street, 6th Floor
San Francisco,"” Ca 94105

Tel: (415) 543-3307

National Center for Youth Law
3701 Lindell Boulevard
P.0. Box 14200
St. Louis, MO 63178
David Lambert

[continued]



Fair Housing Coalition
P.0. Box 5877
Santa Monica, CA 90405
Tel: (213) 393-1093 . .
Perla Eston, Dora ABhford

Pair noising Council of Orange County
1525 Eost 17th Street, Suite E
Santa Ana, CA 92701
Tel: (714) 833-0160
Richard Friedman, Staff Attorney
Katherine R. Wolff, Staff Attorney
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need for additional legal assistance, pursu-
ant to the wholly new guidelines which are
now judicially created by the majority.

Because | conclude that defendant is be-
ing fairly and generously treated by the
trial court system, I would sustain its action
and deny the peremptory writ

MARINA POINT, LTD., Plaintiff
and Respondent,

V.

Stephen WOLFSON et alL, Defendants
and Appellants.

LA. 31199.

Supreme Court of California,
In Bank.

Feb. 8, 1982.

Tenants appealed from a judgment of
the Municipal Court, Loe Angeles County,
Harold I. Cherness, J., 168 Cr'.Rptr. 669,
upholding landlord’s policy of excluding all
families with minor children from apart-
ment oon™lex. The Supreme Court, Tobri-
ner, J., assigned, held that: (1) protection
against discrimination afforded by the Un-
ruh Act applies to "all persons,” and is not
reserved for restricted categories of p inhib-
ited discrimination; (2) Unruh Act docu not
permit a business enterprise to exclude an
entire class of individuals from access to the
services of a business enterprise on the ba-
sis of a generalized prediction that the class,
"as a whole,” is more likely to commit mis-
conduct than some other classes of public;
and (8) nothing in the nature of an ordinary
apartment complex is incompatible with the
presence of families with children, and
therefore landlords “no children” policy
could not be sustained as reasonable despite
its violation of Unruh Act on the ground
that the presence of children basically did

not accord with the nature of the business
enterprise and other facilities provided.

Reversed.

" Richardson, J., dissented and filed opin-
ion, in whioh Mosk, J., concurred.

1. Statutes *=>223.6(4)

It is a well-established principle of stat-
utory construction that when the legisla-
ture amends a statute without altering por-
tions of the provision that have previously
been judicially construed, the legislature is
presumed to have been avare of and to
have acquiesced in the previous judicial con-
struction; accordingly, .'e“nacted portions
of the statute are given the same construc-
tion they' received before the amendment

2. Civil Right* «~1

Protection against discrimination af-
forded by the Unruh Act applies to "all
persons,” and is not reserved for restricted
categories of prohibited discrimination.
West’s Ann.Civ.Code § 61 et seq.

3. Civil RIghtS *»8

Unruh Act does not permit a business
enterprise to exclude an entire class of indi-
viduals from access to tho services of a
business enterprise on the btsis of a gener-
alized prediction that the class, "as a
whole,” is more likely to commit misconduct
than some other classes of public. West's
Ann.Civ.Code § 61 et seq.

.t Civil Rights *=»1L5

In light of public policy reflected by
legislative enactments, age qualifications as
to housing facility reserved for older citi-
zens can operate as a reasonable and per-
missible means under the Unruh Act of
establishing and preserving specialized fa-
cilities for those particularly in need of such
services or environment Wests Ann.Civ.
Code § 61 et seq.

5. Civil Right

Nothing 'n the nature of an ordinary
apartment complex is incompatible with the
presence of families with children, and
therefore landlords “to children” policy
could not be sustained as reasonable despite

I
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its violation of Unruh Act on the ground
. that the presence of children basically did
sot accord with the nature of the business
enterprise and other facilities -provided.
Wést's Ann.Civ.Code § 51 et seq.

Eugene C. Gratz, Noble, Gratz 4 Wolf-
son, Goller, Gillin 4 Menes, Lawrence C.
Nobel, Los Angeles, Joeseline Chares, Kath-
leen Doyle and Martha Warriner, Sacra-
mento, for defendants and appellants.

W. Kenneth Rice, Steven Belasco, Mary
K Gillespie, Loe Angeles, Stephen R Niel-
son, Eureka, Robert M. Myers, Venice, Mi-
chael E. Wine, West Covina, Eugene Roy
Salmonsen, Santa Monica, Harry M Sny-
der, Los Angeles, Susan Bartlett Foote,
Berkeley, Carl K. Oshiro, Luana Manilla,
San Francisco, R. Sharon Mosley, Berkeley,
David A. Garcia, Steven C. Owyang, San
Francisco, Beverly S. Tucker, Ruby
Udell, Oakland, Eric W. Wright, Palo Alta,
Sidney M Wolinsky, San Francisco, Richard
Friedman and Katherine Wolff, Encino, as
amici curiae on behalf of defendants and
appellants.

Richard F. Hamlin, Marina Pel Rey, for
plaintiff and respondent.

Dennis B. Kavanagh, Sim Francisco, as
amicus curiae on behalf of plaintiff and
respondent

TOBRINER, Justice.*

In this case we must determine whether,
under California law, an owner of an apart-
ment oomplex may lawfully refuse to rent
any of its apartments to a family solely
because the family includes a minor child
In the landlord’s action to eject the family,
the municipal iriirt, found, inter alia, that
"(cjhildren are rowdier, noisier, more mis-
chievous and more boisterous than adults,"
and upheld the landlord's policy of exclud-
ing all families with minor children. The
tenants now appeal from the judgment in
favor of the landlord, contending that the
exclusionary policy violates their statutory

* Retired Associate Justice of the Supreme Court
ritting uoder assignment hy the Chairperson of

rights under the Unruh Civil Rights Act
(Civ.Code, § 51 et seq.) and the California
Fair Housing Law (Health 4 Saf.Code,
§ 85700 'St seq., now Gov.Code, jj 12055)
and, in addition, impermissibly infringes
upon V'tir state and.federal constitutional
rights 1familial privacy (U.S.ConsL, 9th 4
14th Amends., Cal.ConsL, art I, § 1) and
equal >rotection of the ’aw. (U.S.ConsL,
14th Amend.; CalLConst, art I, § 7.)

For the reasons discussed belo  we have
concluded that the landlord’s broad, class-
based exclusionary practice violates the Un-
ruh Civil Rights Act (hereafter Unruh Act
or act); in light of this conclusion, we have
no occasion, in this case to address any of
the tenants’ more sweeping and far-reach-
ing constitutional contentions. As we shall
explain, the municipal court, in finding the
challenged practice compatible with the Un-
ruh Act, proceeded from the erroneous
premise vhat under that act “[njot every
class ... is protected from exclusion,” but
rather that “(i]t is only such class ... that
is protected as is set forth in the [sjtatutes
or who come under the [sjtatutes by judicial
determination.” Finding that “[tjhere is no
decision to include children, parents with
children, or families with children, ss a pro-
tected class by the wording of the [sjtatutes
themselves or by judicial determination,”
the court concluded that the challenged
practice fell outside the Sitifl of the act

Aa we shall point out, the municipal
court’s approach conflicts with the interpre-
tation of the Unmh Act unanimo aly
adopted by this court i Lfcade ago in Snre
Cox (1970) 8 Cal.sd 20b, % Cal.Rptr. 24, 474
P2d 992. In Cox, after reviewing the ori-
gin, legislative evolution and prior judicial
decisions construing the Unruh Act and its
predecessors, our court concluded that the
"identificat! in of particular bases of dis-
crimination—color, race, religion, ancestry
and national origin—{in the current version
of the act] ... it illustrative rather than
restrictive.” (Italics added.) (8 CalBd at p.
216, 90 Cal-Rptr. 24, 474 PJ2d 992) AJ

the Judicial Council.
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though we recognized that in recent years
the act had been invoked most often "by
persons alleging discrimination on racial
grounds,” we emphasized that the act's
"language and its history compel the con*
elusion that the Legislature intended to
prohibit ai/ arbitrary discrimination by busi-
ness establishments.” (Italics added.) (/d.)
Thus, contrary to the municipal court’s con-
clusion, the fact that the landlord's exclu-
sionary policy in this case discriminated
against children and families with children,
rather than a specific racial or religious
group or some other classification specifi-
cally involved in a prior judicial decision,
docs not place the exclusionary practice be-
yond the reach of the Unruh Act ,

The landlord maintains, however, that
even if the municipal court did err in its
analysis of the Unruh Act, we should never-
theless affirm the trial court judgment on
the grounds that the exclusionary policy at
issue > "reenable,” not "arbitrary," and
her.ee not violative of the Unruh Act. Re
lying, inter alia, upon the court’s finding
that "[cjhildren are rowdier, noisier, more
mischievous and more boisterous than
adults,” the landlord claims that it may
seek to Bchieve its legitimate interest in a
quiet and peaceful residential atmosphere
by excluding all minors from its housing
accommodations, thus providing its adult
tenants with a "child free" envinnmenL

As we shall explain, however, the land-
lord’ argument overlooks tne individual na-
ture of the statutory right of equal aecccs
to business establishments that is a/forded
"all persons" by the Unruh Act Derived
from the early common law right of equal
access to the services of innkeepeia or com-
mon carriers, the Unruh Act prohibits busi-
ness establishments from withholding their
services or goods from a broad class o!
individuals in order to "cleanse" their oper-
ations from the alleged characteristics of
the members of an excluded class.

As our prior decisions teach, the Unruh
Act preserves the traditional broad authori-
ty of owners and proprietors of business
establishments to adopt reasonable rules
regulating the conduct of patrons or ten-

ants; it imposes no inhibitions on an own-

er's right to exclude any individual who .

violates such rules. Under the act, how-
ever, an individual who has committed no
such misconduct cannot be excluded solely
because he falls within a dess of persons
whom the owner believes is more likely to
engage in misconduct than some other
group. Whether the exclusionary policy
rests on the alleged undesirable propensities
of those of a particular race, nationality,
occupation, political affiliation, or age, in
this context the Unruh Act protects individ-
uals from such arbitrary discrimination.

Accordingly, we conclude that the judg-
ment in favor of the landlord should be
reversed.

1. The facta and proceedings below.

Plaintiff Marina Point, Ltd. (hereafter
landlord or Marina Point) is a privately
owned apartment complex, which, at the
time of trial, consisted of 846 separate
apartment units. The apartment complex,
located in Marina del Rcy, an unincorporat-
ed area in the County of Los Angeles,
stands on land owned, and leased by the
county to Marina Point. The master lease
between the county and Marina Point spe-
cifically fo ‘bids Marina Point from discrimi-
nating on the basis of race, religion or na-
tional ancestry, but contains no provision
with respect to other forms of discrimina-
tion.

In January 1974, defendants Stephen and
Lois Wolfson signed a r'nc-ycar lease for an
apartment in the Marina Point complex
with occupancy to begin on February 1 of
that year. Although the printed form lease
that the Wolfsons then signed contained a
clause which provided that no minors under
the age of 18 could reside in the leased
premises without the landlord's written per-
mission, Marina Point acknowledges that at
that time it followed a policy of renting its
apartments to families with children as well
as to families without children.

In October 1974, Marina Point altered its
rental policy with the objective of ultimate-
ly excluding all children from the apart-
ment complex. At that time, well over 60
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families with children lived in apartments
in the complex, and Marina Point decided
that while it would allow the children al-
ready there to remain, it would not rent
any apartments to new families with chil-
dren or with pregnant women.

In February 1976, the Wolfsons renewed
their lease for a one-year period; the form
lease again contained the same clause with
respect to children as had appeared in the
initial lease. In September 1975, Lois Wolf-
son gave birth to a son, Adam, who there-
after resided with his parents in the family
apartment in Marina Point. In February
1976, the Wolfsons renewed their lease for
another year; although the lease again con-
tained the identical clause as to written
consent for children, the Wolfsons appar-
ently did not specifically inform the land-
lord of Adam's presence, and the lease
made no reference to I'te. =

In the fall of 1976, ti"- landlord's mana-
ger learned that the Wolfsons had a child
living in the apartment; shortly thereafter,
the landlord informed them that their lease,
due to expire on January 81, 1977, would
not be renewed, and that the sole reason for
such nonrenewal was Adam’ presence on
the premises.

After some negotiation between the par-
ties, Marina Point agreed to a three-month
extension of the Wolfsons' lease; the new
lease agreement, which again oontained the
same provision  to children, specified that
the premises would be occupied by the
Wolfsons p:td their son. Thereafter, upon
the Wolfsons' request, the landlord agreed
to an additional one-month extension of the
lease to May 81,1977.

When the Wolfsons failed to vacate the
premises on May 81, the landlord com-
menced the present unlawful detainer ac-
tion in municipal court In their answer,
the Wolfsons maintained that the landlord's
policy of discriminating against families
with children violated both statutr- y consti-
tutional prescriptions, and, as svch, did not
provide a lawful basis for the.r eviction.
The landlord acknowledges that if its exclu-
sion of the Wolfsons does in fact contravene
statutory or constitutional strictures, such

illegality would indeed provide a valid de-
fense to the unlawful detainer action. (See,
e.g., & P. Growers Assn. v. Rodriguez (1976)
17 Cal.3d 719, 724, 131 Cal.Rptr. 761, 652
P.2d 721; Schweiger v. Superior Court
(1970) 8 Cal.3d 507, 90 Cal.Rptr. 729, 476
PJzd 97; Abstract Investment Co. v. Hutch-
inson (1962) 204 Cal.App.2d 242, 22 Cal.
Rptr. 309.)

At trial, the landlord conceded thnt its
nonrenewal of the Wolfsons' lease rested
solely on its current general policy of re-
fusing to rent any of its apartments to
families with children, but the landlord de-
nied that this policy violated any statutory
or constitutional principle. In defense of
its exclusionary policy, the landlord's apart-
ment muiager testified that the decision to
bar families with children rested in part on
a number of past instances in which young
tenants had engaged in annoying or poten-
tially dangerous activities, ranging from
acta of arson to roller skating and batting
practice in the hallways to the attempted
solicitation of snacks from the landlord's
office staff,

The manager did not indicate, however,
what proportion of the tenant children en-
gaged in such activities or what steps, short,
of the blanket exclusionary policy, the land-
lord had implemented to deal with the prob-
lem, such as promulgating general rules sas
to permissible and impermissible conduct or
excluding from the complex those families
whose children repeatedly committed dis-
ruptive or destructive acts. Moreover, the
landlord introduced no evidence that the
Wolfsons* child had ever engaged in any
such activity and, indeed, two of the Wolf-
oona’ immediate neighbors testified that
Adam’s presence was not annoying to them
at all.

As an additional explanation for the ex-
clusionary policy, the apartment manager
testified that the Marina Point complex had
no special facilities for children, such sb
playground equipment, and no suitable area
for children to play. The manager conced-
ed, however, that the facilities of the oom-
plex had remained unaltered since the land-
lord had implemented its "no children” poli-
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cy. In addition, the evidence revealed that,
even at the time of trial, seven children
were still living in apartments in the Mari-
na Point complex.

Finally, the landlord presented testimony
of two expert witnesses who had been in
the real estate business for many years.
These witnesses testified that in their opin-
ion children, as a class, generally cause
more wear and tear on property than adults
do, and that as a consequence, landlords
who rent to families with children generally
have higher maintenance costs than land-
lords who exclude children. The witnesses
presented no statistical data in support of
their conclusion, but simply testified on the
basis of their general experience.

As already noted, two immediate neigh-
bors of the Wolfsons, one living next door
and one living overhead, testified on behalf
of the Wolfsons that they had not been
disturbed by Adam’s presence in the apart-
ment. In addition to these neighbors’ testi-
mony, the WolfBons presented one expert
witness, a professor of real estate finance at
California State University at Fullerton,
who testified that the basic profitability of
operating an apartment complex does not
generally vary with the type or age of its
tenants. Finally, the Wolfsons introduced a

1. See, for example. Note, Landlord Discrimina-
tion Against Children (1978) 11 Loyola L.A.L
Rev. 609, 611-613; Aahford & Eaton, The Ex-
tent and Effect* of Discrimination Against Chil-
dren In Rental Housing: A Study of Five Cali-
fornia Cltle* (1979); City of Campbell, Survey
of Rental Policies Relating to Families with
Children (1979); City of Mountain View, Chil-
dren In the Housing Market (1978).

Similar dlscrtm'.'allon In rental housing
against families with children apparently exists
In many regions throughout the country. (See,
e.g., Reid et al., Patterns of Discrimination
Against Children In Rental Housing in the Met-
ro-Atlanta Area (1979); Greene, Child Discrim-
ination In Rental Housing: A Comparative
Analysis of Apartment Policies In Dallas, Texas
(1979); Travallo, Suffer the Little Children—
But Not In My Neighborhood: A Constitutional

mView of Age-Restrictive Housing (1979) 40
Ohio St.LJ. 295, 296-297; O'Brien & Flizger-
aid, Apartment for Rent-Children Not Allowed
(1975) 25 DePaul LRev. 64. 74-86.)

2. The municipal court’s memorandum opinion
states In relevant part:

"The Unruh and Rumford Acts, taken collec-

tively establish a classification of per*on[s)

number of recent studies by various groups
documenting the extensive nature of the
practice of discrimination against families
With children in rental housing that cur-
rently exists throughout California. As
these and more recent studies reveal, in
many of the major metropolitan areas of
the state, families with children are exclud-
ed from 60 to 80 percent of the available
rental housing.1

At the conclusion of the trial, the munici-
pal court ruled in favor of Marina Po’.it,
rejecting the Wolfsons’ contention that the
landlord's policy of excluding all families
with children violated their statutory or
constitutional rights. The court’s formal
findings of fact contain findings, intir alia,
that the landlords “exclusion of children

~proceeds from a reasonable economic
motive L: promote a quiet and peaceful
environment free from noise and damage
caused by children.” Yet the court's memo-
randum opinion reveals that the court's le-
gal conclusion that the practice in question
did not violate any prohibited discrimina-
tion rested on the erroneous belief that the
statutory proscription of discrimination ap-
plied only to a limited number of specifical-
ly designated “protected classes.”* Be-
cause the municipal court could find “no

protected from discrimination In housing and
business establishments. This classification In-
cludes persons discriminated against on the
basis of race, religion, (national] origin, ances-
try, sex and marital status. By Judicial con-
struction, this protection has been extended to
homosexuals, long hairs, persons of unusual
dross, persons of unusual political views, and
unmarried couples living together. (Citation.]

"Not every class or person is protected. It is
only such class or person that Is protected as is
set forth In the Statutes or who come under the
Statutes by Judicial determination. There Is no
decision to Include children, parents with chil-
dren, or families with children, as a protected
class by the wording of the Statutes them-
selves, or by Judicial determination. [|] ..
The Court finds that the California Statutes do
not extend protection to persons in the class of
defendants who are refused housing on the
ground that they have a child-----

"(T]he Court ... is not Indifferent to the
plight of the defendants and other similarly
situated persons as parents or families with
children. The Court is satisfied that there is a
problem of major importance; that there is
difficulty In obtaining housing where one has a
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decision to include children, parents with
children, or families with children, as a pro-
tected class by the wording of the statutes
themselves, or by judicial determination,"”
the court concluded that the exclusionary
practice challenged in this case fell beyond
the reach of the state’s existing anti-dis-
crimination statutes. The court accordingly
entered judgment in favor of the landlord,
awarding it poesession of the premises,
$1,903.50 in damages, $3,000 in attorney
fees and costs.1

The Wolfsons now appeal from the jvtdg-
ment, asserting that both the Unruh Act
and the Fair Horsing Law bai ‘he land-
lord’s admitted policy of discriminating
against families with ch'Uun. They addi-
tionally contend that the excluaionViolates
ther rights to familial privacy and equal
prelection of the law guaranteed by the
state and federal Constitutions. As noted
above, because we concede that the land-
lord's exclusionary policy violates the Un-
ruh Act we need not, and do not, reach the
Wolfsons’ additional contentions.

2. Contrary to the municipal court’s con-
clusion, the antidiscrimination provi-
sions of the Unruh Act are not con-
fined only to a limited category of
"protected classes" but rather protect
“all persons” from any arbitrary dis-
vimination by a business establish-
i ncnt.

In e uduating the legality of the chal-
lenged exclusionary policy in this case, we

child. The Judgment of the Court In no way Is
to be Interpreted as 'Closing one's tyu to the
problen." However, the Court is restricted to a
Judidd determination as the law now exiats
under the provlalona of the appl'cable statutes
and case law. The Court finds that there is no
case law or statute placing defendants in any
protected class as parents of children.”

S. After Judgment was entered In favor of this
landlord, the Wolf: /M sought a stay of execu-
tion from the trial court pending appeal. The
trial court Issued a temporary stay for six
months, and at the expiration of that period the
Wolfsons vacated the premise*. This vacation
of the apartment does not render the appeal
moot, however, In light of the outstanding judg-
ment for damages, attorneys' fees and coats, as
well aa the general Importance of the underly-
ing Issue. (See Green v. Superior Court (1674)

must re* gnize at the outset that in Califor-
nia, unlike many other jurisdictions, the
Legislature has sharply circumscribed an
apartment owner's traditional discretion to
accept and reject tenants on the basis of the
landlord’s own likes or dislikes. California
has brought such landlords within the em-
brace of the broad statutory provisions of
the Unruh Act, Civil Code section 51.4 Em-
anating from and modeled upon traditional
“public accommodations” legislation, the
Unruh Act expanded the reach of such stat-
utes from common carriers and places of
public accommodation and recreation, eg.,
railroads, hotels, restaurants, theaters and
the like, to include “all business establish-
ments of every kind whatsoever." (See
generally Horowitz, The 1959 California
Equal Rights in “Business Establishments"
Statute—A Problem in Statutory Applica-
tion (1960) 83 So.Cal.LRev. 260, 272-294.)

For nearly two decades the provisions ot
the Unruh Act, in light of its broad applica-
tion to "all business establishments," have
been held to apply with full force to the
business of renting housing accommoda-
tions. (See, e.g., Swann v. Burkett (1962)
209 Cal.App.2d 635, 694-695, 26 Cal.Rptr.
286; Abstract Investment Co. v. Hutchin-
son, supra, 204 Cal.App.2d 242, 254-255, 22
Cal.Rptr. 809; G5 Ope.Cal.Atty.Gen. 546
(1973); cf. Burks v. Poppy Construction Co.
(1962) 57 Cal.2d 463, 467-471, 20 Cal.Rptr.
609, 370 P.2d 813.) Indeed, in the case at

10 Cal.3d 616, 622, fn. 6, 111 Cal.Rptr. 764, 517
P.2d 1168.)

4. SeCtko 51 presently provides; "All persons
within the Jurisdiction of this state are free and
equal, and no matter what their sex, race, col-
or, religion, ancestry or na'ional origin are enti-
tled to the full and eqi'?j accommodations, ad-
vantages, facilities, 'privilege* or services in 1
business establir™menU of every kind whatso-
ever.

"This sectior shall not be construed to confer
any right or rivilege on a person which Is
conditioned or imlted by law or which is appli-
cable alike to i itsons of every sex, color, race,
religion, ancestiy or national origin."

Unless othnwise noted, all statutory refer-
ences are to the CM! Code.
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bar, Marina Point apparently concedes that,
like other business establishments that deal
with the public, its freedom or authority to
exclude “customers,” i.e., prospective ten-
ants, from the goods and services it offers,
i.e., rental units, is limited by the provisions
of the Unruh Act*

The municipal court properly recognized
that Marina Point, as a “business establish-
ment,” was generally subject to the Unruh
Act. It concluded, however, that the act
provided no protection to the Wolfsons be-
cause it found that the subjects, i.e., “vic-
tims," of the discriminatory practice in this
case, described variously as "children” or
"families with children ” did not fall within
what the court believed to be a limited set
of "protected classes" shielded from dis-
criminatory treatment by the act. As al-
ready noted, the court, in elaborating upon
its understanding of the Unruh Act, stated
in this regard: “Not every class is protect-
ed. It is only such class or person that is
protected as is set forth in the Statutes or
who come under the Statutes by judicial
determination.”  Because discrimination
against children 0? sgainst families with
children was not in explicit terms pro-
scribed by tht. language of section 51 or by
any prior judicial decision, the court deter-
mined that any such discrimination was be-
yond the scope of the act.

The municipal court’s interpretation of
the ret directly conflicts with this court’s
interpretation of the Unruh Act a decade
ago in In re Cox, supra, 8 Ca!.8d 205, 90
Cal.Rptr. 24, 474 pid 992. In Cox, an
individual who claimed that he had been
excluded from s shopping center because a
friend with whom he was talking “wore
long hair and dressed in an unconventional

S.  The fsct that the landlord in this case is also
r.bject to the specific antidiscrimination provi-
t ons of the California Fair Housing Law in no
*/ay diminishes the applicability of the Unruh
..ct. Section 35743 of the Health and Safety
Code (now Gov.Code, f 12993), (one of the
provisions of the Fair Housing Law, explicitly
provides in this regard: "Nothing contained in
this part shall be construed to, in any manner
or way, limit th application of Section 51 of
the Civil Code.” See also Health & Saf.Code.
i 35740; Burks v. Poppy Construction Co., su-

manner” (3 Cal.Sd at p. 210,90 Cal.Rptr. 24,
474 P.2d 992), asserted that such exclusion
was barred by the Unruh Act. Relying
upon the fact that the act, by its terms,
expressly referred only to discrimination on
the basis of "race, color, religion, anoestry
or national origin," * the city argued in re-
sponse that the act's proscriptions were lim-
ited to discrimination which was based on
.'he specifically enumerated forbidden crite-
ria. and did not encompass the alleged dis-
crimination against "hippies" or their asso-
ciates.

After reviewing the common law grigin,
the legislative history and the past judicial
interpretations of the act and its statutory
predecessors, our court, unanimously con-
clude™ in Cox that the “identification ol
particular bases of discrimination—color,
race, religion, ancestry, and national origin
— ... isillustrative rither than restrictive.
[Citation.] Although the legislation has
been invoked primarily by persons alleging
discrimination on racial grounds, its lan-
guage and its history compel the conclusion
that the Legislature intended to prohibit all
arbitrary discrimination by business estab-
lishments.”” (lItalics added.) (3 Cal.3d at p.
216, 90 Cal.Rptr. 24, 474 P.2d 992.)

In reaching this conclusion, we relied, in-
ter slia, upon the fact that the Unruh Act
hrA emanated from the venerable common
law doctrine which “attached [to various
‘public’ or ‘common’ callings] ‘certain obli-
gations including—at various stages of doc-
trinal development—the duty to serve all
customers on reasonable terms without dis-
crimination . . " (italics added) [id., at p.
212,90 Cal.Rptr. 24,474 P.2d 992), and upon
the fact that prior judicial decisions con-

pm, 57 C*L2d 463, 469-470, 20 Cal.Rptr. 609,
370 P.2d 313)

Subsequent to our deciaioo In Cox, the U qir
lature added "sex" to the bases of discrimina-
tion specifically listed in the statute. (Stats.
1974, ch. 1193, $ 1, p. 2568.) The purpose and
legislative hiitory of the 1974 legislation is dis-
cussed below. (See post, p. 504 ot 180 Cal.
Rptr., p. of — PM.) With the exception
of this single addition, the current statute is
identical to the provision os construed ic Cox.
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struing the predecessors of the Unruh Act
bad clearly held that the statutory protec-
tions were not limited to discrimination
based on race, .religion, or national origin
but also barred, for example, the exclusion
of homosexuals from a public bar or restau-
rant (Stoumen v. Reilly (1951) 87 CalAl 713,
716, 324 PA1 969) or the exclusion of per-
sons with the reputation of immoral charac-
ter from a public race track. (Orloff v. Los
Angeles Turf Club (1951) 86 CalAd 734, 227
P.2d 449.) Because we could find absolute-
ly no evidence to suggest that the Legisla-
ture intended to contract the reach of the
statutory protections when it enacted the
expansive Unruh Act in 1959, we concluded
that the act must properly be interpreted
“to interdict all arbitrary discrimination by
a business enterprise.” (3 Cal.Sd at p. 2A-
90 Cal.Rptr. 24, 474 PAd 992.)

Although the U\ndlord in this case has not
at any time questioned the continued vitali-
ty of this court’s decision in Cox, an argu-
ment has been urged that this court’ unan-
imous decision in Cox was wrongly decided
and should at this late date be overruled.
The argument rests upon the assertion that
the second sentence of section 51 is incon-
sistent with the interpretation of the stat-
ute in Cox. The sentence in question states
that “[tjhia section shall not be construed to
confer any right or privilege on a person
which is conditioned or limited by law or
which is applicable alike to persons of every
sex, color, race, rc’lgion, ancestry or nation-
al origin."

Although it is asserted that the purport
of this language is self-evident, its meaning
from a literal standpoint could hardly be
more obscure. Read literally, the sentence
appears to provide that the right of equal
accents to business establishments conferred
by section 51 is not applicable to persons of
every sex, color, race, etc.; that meaning, of
course, would completely oontrmdict the
fundamental anti-discrimination objective
of the statute. Although it is not asserted
that we should adopt this interpretation of
the sentence, it is suggested that the sen-
tence should be interpreted to exclude from
the statute’s purview any restriction on ac-
cess to a business establishment, however
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arbitrary, that is “applicable alike to per-
"sons of every sex, color, race, religion, an-
cestry or national origin.” Thus, under this
proposed reading of the statute, for exam-
ple, the total exclusion of homosexuals or
members of the Republican Party from a
public restaurant, a shoe store or an apart-
ment complex would be entirely compatible
with section 51.

As we pointed out in Cox, however, from
before the beginning of the twentieth cen-
tury California's public accommodation
statutes have uniformly proscribed the ex-
clusion of individuals on the tyjsis of purely
arbitrary classifications. (See Stats. 1897,
ch. 108, 88 .1, 2, p. 137; Statu. 1805, ch.413,
88 1, 2, pp. 553-554; Stafc. 1919, ch. 210,
88 1, 2, pp. 809-310, Statu. 1923, ch. 235,
88 1.2, (p.-485) Thbe argument under dis-
cussion proposes that we interpret the con-
fusing, and virtually incoherent, language
of the second sentence of section 51 as
evidencing a legislative retreat from Cali-
fornia's well-established statutory policy
prohibiting all arbitrary discrimination in
places of public accommodation. As we
observed in Cox, however, “ [wjithout the
most cogent and convincing evidence, a
court will never attribute to the Legislature
the intent to disregard or overturn a sound
rule of public policy.' [Citation.]" (8
Cal.Sd at p. 215, 90 Cal.Rptr. 24, 474 PAd
992.)

Moreover, subsequent to our “ecision in
Cox the Legislature effectively confirmed
our interpretation of the act as barring all
forms of arbitrary discrimination. In 1974,
the Legislature amended Bection 51, reen-
acting the prior provisions of the statute
and adding “sex" to the specifically enu-
merated bases of discrimination listed in the
Unruh Act. In sending the bill to the Gov-
ernor for his signature, the Chairman of 'he
Select Committee on Housing and Urb”n
Affairs explained: “The purpose of the bill
is to bring it to the attention of the legal
profession that tbe Unruh Act provides a
remedy for arbitrary discrimination against
women (¢ r men) in public accommodations
which are business enterprises. This bill
does not bring such discrimination under



504 1B CAIFDNARTFOXTER

the Unruh Act because that Act has been
interpreted as making all arhitrary discrim-
ination illegal, on whatever basis. The list-
ing of poasible bases of discrimination has
no legal effect, but is merely illustrative/
(Original emphasis.) The chairman at-
tached to his letter a copy of a legislative
counsel opinion, discussing our decision in
Cox and confirming the chairman’s view of
the legislation.

ninsula Unified Sch. DisL (1978) 21 Cal.3d
650, 659, 147 Cal.Rptr. 359, 580 P.2d 1155.
See generally 1A Sutherland, Statutory
Construction (4th ed.) § 22.33, pp. 191-192.)

In light of the legislative history noted
above, this principle of construction particu-
larly applies to the instant case for here we
need not simply presume that the Legisla-
ture knew of this courts interpretation of
section 51 in Cox at the time ot the 1974

[1] It is a well-established principle of amendment; the legislative documents es-

statutory construction that when the Legi*-
lucure amends a statute without altering
portions of the provision that have previ-
ously been judicially construed, the Legisla-
ture is presumed to have been aware of and
to have acquiesced in the previous judicial
construction.  Accordingly, reenacted por-
tions of the statute are given the same
construction they received before the
amendment. (Sec, e.g., In re Gladys R
(1970) 1 Cal.Sd 865, 868-869, 83 Cal.Rptr.
671, 464 P.2d 127; Brailsford v. Blue (1962)
67 Cal.2d 835, 339,19 Cal.Rptr. 485,369 P.2d
18; Richfield Qil Corp. v. Public Util. Com.
(1960) 54 Cal.2d 419, 430, 6 Cal.Rptr. 548.
86* P2d 4; Buckley v. Chadwick (1955) 45
Cal.2d 183, 200, 288 P2d 12; cf. Palos
Verdes Faculty Assn. v. Palos Verdes Pe-

7. In arguing that the Unruh Act does not apply
to discrimination by the landlords against fami-
lies with children, Manna Point relies on the
fact that In recent years a number of bills
addressed to the Issue of housing discrimina-
tion against children have been Introduced In
the Legislature but have not been enacted.
(See Sen. BUI No. 339 (1977-1978 Reg.Sess.);
Sen. BUI No. 440 (1979-1980 Reg.Sess).) Call-
fomia courts have frequently noted, however,
the very limited guidance that can generally be
drawn from the fact that the Legislature has
not enacted a particular proposed amendment
to an existing statutory scheme. (See, e.g.,
Cay Law Students Assn. v. Pacific Tel. & Tel.
Co. (1970) 24 Cal.3d 458, 480, fn. 13, 130 Cal.
Rptr. 14, 395 P.2d 592.) As the Court of Ap-
peal explained In Sacramento newspaper Guild
v. Sacramento County Bd. of Suprs. (1968) 263
Cal.App.2d 41, 38, 69 Cal.Rptr. 480: "The un-
passed bUIs of later legislative sessions evoke
conflicting Inferences. Some legislators might
propose them to replace an existing prohibi-
tion; others to clarify an existing permission.
A third group of legislators might oppose them
to preserve an existing prohibition, and a
fourth because there was no need to clarify an
existing permission. Thbe light shed by such

tablish beyond question that the Legisla-
ture was well aware of Cox'b construction
of section 51. Had the Legislature disa-
greed with the Cox interpretation, or had it
desired to constrict the reach of section 51
in a manner incompatible with Cox, it pre-
sumably would have altered the preexisting
language of the statute to to indicate.
(See, e.g., Estate of McDill (1975) 14 Cal.3d
831, 840, 122 Cal.Rptr. 754, 537 P2d 874)
Instead, the Legislature reenacted the pre-
viously-construed language verbatim, sim-
ply adding an explicit reference to sex dis-
crimination to highlight ttie statute’s appli-
cation in that area. Under the numerous
authorities cited above, this action repre-
sents e legislative endorsement of Cox’s
interpretation of section 51.7

unadopted proposals is too dim to pierce statu-
tory obscurities. As evidence of legislative In-
tent they have little value. [Citations.]"

In view of the legislstive history of the 1974
amendment discussed above, the observations
of the Sacramento Newspaper Guild court ap-
pear particularly apt As we have seen, in
1974 the LeglaUture noted thnt section 51 ap-
plied to all arbitrary discrimination and that
"[t]he listing of possible bases of discrimination
has no legal effect, but la merely Illustrative.”
Thus, the nonenactment of the bills in question
might well reflect a determination that there is
no need to clarify the existing prohibition.
Moreover, each of the bills in question con-
tained a variety of provisions which would
have excepted certain designated housing facil-
ities from the bill's ban on discrimination
against families with children; thus, nonpas-
snge might also be attributable to disagreement
with the scope of such exceptions, rather than
with the general prohibition on discrimination
against children.

In addition, we note that although the Legis-
lature has recently enacted specific provisions
authorizing "adult only” restrictions in mobile
ki/tne parka (see Clv.Code, ft 796.76, 799.5,

A
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MARINA POINT, LTD. v. WOLFSON

au ai, M
[2] Indeed, in recent years, a spate of
decisions by tbe appellate courts and the
opinions of the Attorney General have ex-
plicitly concluded, in a variety of contexts,
that the Unruh Act covers a wide range of
discriminatory practices. Thus, for exam-
ple, the decisions and opinions have estab-
lighed the act's application to exclusionary
policies directed against (1) students (59
Ops.CalAtty.Gen. 70 (1976)), (2) welfare re-
ripienth (59 Ops.CalAtty.Gen. 223 (1976)),
(3) those of a particular occupation or mart-
tal status (58 Ops.Cal.Atty.Gen. 608, 613
(1975)), or (4) those who associate with
blacka (Winchell v. English (1976) 62 Cal.
App.8d 125,128-130,183 Cal.Rptr. 20.) Un-
like the municipal court decision at issue
here, these numerous decisions properly rec-
ognizc that the protection against discrimi-

gt opeLiNEecity the " YBsaGRaAPRUPS L
stricted categories of prohibited discrimina-
+mon.  Accordingly, the municipal court’s de-

ciaion in this case unquestionably proceeded

from a fundamental misinterpretation of
the Unruh Act

3. The landlords blanket exclusion ot all
families with minor children is not
permiasible. under the Unruh Act
even if children "as a class" are ““.mis-
ter, rowdier, more mischievous and
mono boisterous" than adults.

The landlord maintains, however
even if the municipal court erred in oon-
eluding that the Unruh Act did not apply
because children or families with children
wcre not a “protected class” under the act,
the judgment in its favor should nonethe-

|6ss Be affirmed: %1&#% Qt@{the trial
court’s findings of fact démonstrate

policy of excluding all families with ch|I-
dreg from its_apartment complex is “rea-
soﬂ% hot ¢ ﬁbltrar)ﬂ and, as such, is

not B&FFEd BY the YRR Act

In this regard, tbe landlord correctly
points out that in Cox wo «xplo.;r.ed that
while the Unruh Act prohibits a business

enacted Sut*. 1978, ch. 1031, { 1, pp. 3183,
3185 (dlacusaed at p. 509 fn. 11, of 180 Cal.
Rptr., p. ---—--- nllof — P2d, post), the
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establishment from engaging in any form
of arbitrary discrimination, the act does not
absolutely preclude such an establishment
from excluding a patron in all circumstanc-
es. As we stated in Cox: “In holding that
the Civil Rights Act forbids ai business es-
tablishment generally open to the public
from arbitrarily excluding a prospective
customer, we do not imply that the estab-
Rahment may never insist that a patron
leave the premises. Clearly, an entrepre-
~Aur need not tolerate customers who dam-
A property, injure others or otherwise
disrupt his business. A business cstablish-
ment may, of course, promulgate reasonable
.deportment regulations that are rationally
re{ated to the services performed and the
faciliUes provided. (Citation.]" (8 Cal.3d
at p 2\1, 90 Cal.Rptr. 24, 474 P2d 992.)

The landlord contends that the exclusion-
vy policy at issue here falls within the
category of permissible regulations to which
Cox rfiverted. Marina Point acknowledges
that iu blanket policy of excluding all fami-
lies with children cannot r[%ronperp/ be char-
acterized as a “deportment regulation”
since it does not focus on the conduct of the
individuals or families who are actually ex-
eluded by the rule.
jey jnn and Country Club (1977) 73 Cal.
App.3d 25, 28-29,140 Cal.Rptr. 555 (restau-

(Cf. Hales v. Qjai Val-

, that

rant fujg requiring men to wear ties).) The
landlord contends, however, that in light
court’ factual finding that "(cjhil-

rowdier, noisier, more mischievous
and "’O®boisterous than adults," its exclu-

all children bears a rational relation
to its legitimate interest in preserving nn
*prupi ium.
appro rlatef \flronmen
A ft 8

Itf contention, the ma!gfg
relies heaV|Iy upon  *case of

John Burnham & C> 1971) 21 Cal.App.3d
190008 COHRRY: B ity Blavers, ol

from their apartment, alleged that their
landlord had violated the Unruh Act by
adopting a policy of excluding all families

Ne
drcn m

Legislature h*» not adopted any comparable
provision sancU ming such restrictions in apart-
naent complexes or in rental housing generally.

of
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with ms'e children over the age of five.
The trial court sustained the landlord's de-
murrer to the complaint and, on appeal, the
Court of Appeal, in a very brief, two-and-
one-half page opinion, affirmed the trial
courtjudgment Although recogjiiring that
under Cox the Unruh Act barred all arbi-
trary discrimination by such a landlord, the
court upheld the landlord’s policy of exclud-
ing families on the basis of their chi’dren’s
sex and age. Disposing of the tenant's
contention in two, rather conclusory sen-
tences, the court stated: "Because the inde-
pendence, mischievousness, boisterousness
and rowdyism of children vary by age and
sex, Burnham, as landlord, seeks to limit
the children in its apartments to girls of all
ages and boys under 5. Regulating tenants’
ages and sex to that extent is not unreason-
able or arbitrary.” (21 Cal.App.Sd at p. 703,
98 Cal.Rptr. 644.)®

Although the Flowers court’s reasoning,
such as it is, does support the present land-
lord's position, we believe that both the
landlord’s contention and the Flowers deci-
sion rest on p fundamental misconception of
the Cox decision and, more basically, of the
individual nature of the statutory right af-
forded "all persona” by section 61. As al-
ready noted, in Cox we explained that the
provisions ot section 61 derive from the
common law doctrind which imposed upon
cp' tain enterprises affected with a public
interest "'the duty to serve all customers
on reasonable terms without discrimina-
tion.”™" (Italics added.) (8 Cal.3d at p. 212,
90 Cal.Rptr. 24, 474 P.2d 992.) Under this
common law principle, each member f the
public, as an individual, possessed the right
to obtain the services of such enterprises.
(See, e.g., Willis v. McMahan (1891) 89 Cal.
166, 157-168, 26 P. 649; sec generally Beale
on Innkeepers and Hotels (1906) pp. 42-50,
63-69.)

The rights afforded by the Unruh Act
similarly are enjoyed by all persons, as Indi-

8. In Ritchey v. ‘lilt Nuevt Condominium Assn.
\1978) SI Cal. .pp.3d 688, 246 CalLRptr. 695.
the Court of Appeal dt«d this passage from
Flowes1 in rejecting a condominium owner's
challenge to the validity of an association's
by-law which limited the occupancy of a por-

viduals. As an early decision construing a
predecessor of section 51 declared: “The
purpose [of the statutes] is to compel a
recognition of the equality of citizens in the
right tr th-. peculiar service offered by [the]
agencies [covered by the acta].” (Piluso v.
Spencer (1918) 36 Cal.App. 416, 419, 172 P.
412. See also Greenberg v. Western Turf
Assn. (1903) 140 Cal. 857, 302, 73 P. 1050
(*The defendant is conducting a place of
amusement There is held out to th' public
under the guaranty of the statute the right
to admission to this place of amusement
and to the enjoyment of the pleasure which
it affords. This is the right which the
plaintiff had secured to him by the law, in
common with all other inhabitants of the
state...."); Perrine v. Pauloe (1950) 100
C&.App.2d 655, 657, 224 P2d 41.)

[3] As we recognized in Cox, of course,
an individual may forfeit his statutory right
of access to the services of a business enter-
prise if he conducts himself improperly or
disrupts the operations of the enterprise.
But, contrary to the contention of Marina
Point and the suggestion of the Flowers
case, the Unruh Act does not permit a busi-
ness enterprise to exclude an entire class of
individuals on the basis of a generalized
prediction thnt the class "as a whole" is
more likely to commit misconduct than
some other class of the public

This proposition is clearly demonstrated
by our prior decisions in Or/off v. Los Ange-
les Turf Club, supra, and Stoumen v. Reilly,
supra. Undoubtedly the class of persons
with “reputations as to immoral character"
was more likely than the genp;al population
to engage in illegal activities which a public
race brack legitimately would seek to pre-
vent Orloffclearly held, however, that an
individual oould not be excluded from the
race track on the basis of such classifica-
tion, but rather had a right to be judged on
the basis of his own conduct Similarly,
although it may have been thought true—

tion of a condominium project to peraona 18
yean of age or older. In Ritchey, however, the
plaintiff did rot raise any claim under the Un-
ruh Act at ai, and consequently the Court of
Appeal In t>at,case did not address the ques-
tion presented in the instant proceeding.
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at least under the mores of that time—that
homosexuals as a class were more likely
than heterosexuals to engage in the kind of
“immoral conduct" that would justify' ex-
pulsion from a public restaurant or bar (see,
eg., Vallerga v. Dept Alcoholic Bev. Con-
trol (1959) 53 Cal.2d 313, 319-320, 1 Cal.
Rptr. 494, 347 P.2d 909), in Stoumen we
held that any such class generalization did
not afford a proper basis for exclusion of all
homosexuals; instead, we emphasized that
“[mjembers of the public ... have a right
to patronize a public restaurant and bar so
long as they are acting properly and are not
committing illegal or immorals acts 7
(37 Cal.2d 718, 716, 324 P.2d 969.)

Indeed, the basic rights guaranteed by
section 51 would be drastically undermined
if, as tbe landlord contends, a business en-
terprise could exclude from its premises or
services entire classes of the public simply
because the owner of the enterprise had
some reason to believe that the class, taken
as a whole, might present greater problems
than other groups. Under such an ap-
proach, for example, members of entire oc-
cupations or avocations, e.g., sailors or
motorcyclists, might find themselves ex-
cluded as a class from some places of public
accommodation simply because the proprie-
tors could show that, as a statistical matter,
members of their occupation or avocation
were more likely than others to be involved
in a disturbance. (See, e.g., Atwater v.
Sawyer (1884) 76 Me. 639 [49 Am'.Rep. 634]
(innkeeper's exclusion of all members ot the
militia, because of disorderly conduct of
other militiamen, held impermissible).}
Similarly, members of a particular national-
ity or ethnic group might be excluded fron:
an apartment complex simply because the
landlord had found from his experience that
members of that nationality or ethnic group
were more likely to play loud music or to
damage the landlord’s prcperty than ten-
ants of other backgrounds.

As these examples demonstrate, the ex-
clusion of individuals from places of public
accomodation or other business enterprises
covered by tbe Unruh Act on the basis of
class or group affiliation basically conflicts
with tbe individual nature of the right af-

forded by the act of access to such enter-
prises. As the United States Supreme
Court observed in reaching a similar conclu-
sion with respect to the antidiscrimination
provisions of Title VII of the federal Civil
Rights Act of 1964 in Los Angeles Dept of
Water & Power v. Manhart (1978) 435 U.S.
702: 7Ce. 98 S.Ct 1370,1375,55 L.Ed.2d 657:
“The statute’s focus on the individual ...

precludes treatment of individuals as simply
components of a racial, religious, sexual or
national class. If height is required for a
job, a tall woman may not be refused em-
ployment merely because, on the average,
women are too short Even a true generali-
zation about the class is an insufficient rea-
son for disqualifying an individual to whom
the generalization does not apply.” (Italics
added.)

As Cox makes clear, of course, under the
Unruh Act exclusion on the basis of a group
classification is as improper when applied to
“children” or “families with children” as it
is when applied to occupational, racial, reli-
gious or other broad “status™ classifications.
Indeed, if we were to accept the landlord’s
contention that a blanket exclusion of chil-
dren or families with children from rental
housing can be justified because children as
a class are noisier, rowdier and more bois-
terous than adults, it would logically follow
that children could uniformly be excluded
ofrom virtually all business enterprises or
plncec of public accommodation since, like
apartment complexes, most businesses can
claim a legitimate interest in eliminating
excessively noisy, rowdy or boisterous con-
duct

As our decisions in Cox, Orloffand Stou-
men teach, although entrepreneurs unques-
tionably possess broad authority to protect
their enterpiises from improper and disrup-
tive behavior, under the Unruh Act entre-
preneurs must generally exercise this legiti-
mate interest directly by excluding those
persons who are in fact disruptive. Entre-
preneurs cannot pursue a broad status-
baaed exclusionary policy that operates to
deprive innocent individuals of the services
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of the business enterprise to which section
51 grants “all persons" access.*

4. Neither the- nature of the business
enterprise nor the nature of the facil-
ities justifies the blanket exclusion of
all families with children from the
Marina Point apartment complex.

Finally, the landlord argues that even if
the potential misbehavior of children as a
class does not justify its exclusionary prac-
tice under the Unruh Act, its “no children”
policy may nonetheless be sustained as rea-
sonable on the ground that the presence of
children basically does not accord with the
nature of its buBine&s enterprise and of the
facilities provided. In this regard, the land-
lord attempts to analogize its contemplated
“adults only" apartment complex to Buch
businesses as bars, adult book stores and
theaters, or senior citizen convalescent
homes or housing facilities which routinely
exclude children from their premises or
services.

In our view, the suggested analogy clear-
ly fails. Stated simply, nothing in the | a-
ture of an ordinary' apartment complex ir
incompatible with the presence of families
with children. Indeed, as the record in this

9. Although the cue ot Newby v. Alto Riviera
Apartments (1976) 60 Od.App.3d 288, 131 Cal.
Rptr. 547, Involved a landlord's threatened
eviction ot a tenant on the basis ot the tenant’s
own conduct and thus Is clearly distinguishable
from the Instant matter, some language in the
Newby opinion doe# conflict with the above
analysis of the Unruh Act and must be disap-
proved. In Newby, the court ataled: "Action
by a landlord which doe# not restrict the right
of a tenant to Jnsure habitable living premises,
and does not discriminate on the basis of race,
sex, color, religion, ancestry, or national origin,
is not actionable under the [Unruh Act] if it
proceeds from a motive of rational self-interest,
Le., If It is ‘rationally related to the facilities
provided.™ (ld, at p. 302, 131 Cal.Rptr. 547.)

This statement is surely overbroad since an
entrepreneur may pursue many dlrcriminatory
practices "from a motive of rational self-inter-
est,” e.g., economic gain, which would unques-
tionably violate the Unruh Act. For example,
an entrepreneu” ~ay finJ it economically ad
vantageous to exclude all homosexuals, or al-
ternatively all nonhomosexuals, from his res-
taurant or hotel, but such a “rational” econom-
ic motive would not, of course, validate the

case indicates, prior to its decision to ex-
clude children in 1974, the landlord freely
rented its apartments to families with chil-
dren and, even at the time of trial, several
families with children continued to reside in
the complex.

Unlike the exclusion of children from
bars or adult book Ktores or movie theaters,
the Marina Point complex's exclusionary
policy cannot, of course, bs defended by
reference to any statutorily sanctioned re-
striction on the activities of children. . (Cf,,
e.g., Bus. & Prof.Code, § 25658 (furnishing
alcoholic beverages to person under 21);
Pen.Code, § 313.1 (distributing “harmful
matter" to a minor).)

AMoreover, the exclusionary practice at is-
sue in this case is also clearly distinguisha-
ble from the age-limited admission policies
of retirement communities or housing com-
plexes reserved for older citizens. Such
facilities are designed for the elderly and in
many instances have particular appurtances
and exceptional arrangements for their
specified purposes. The special housing
needs of the elderly in contemporary Amer-
izsn society have been extensively chroni-
cled, and both the state and federal

practice. (See Stoumen v. Reilly, supra, 37
Cal.2d 713, 324 PM 969.)

19, See, for example, 2 White House Conference
on Aging, Toward a National .Policy on Aging
(1971) 29-36; President's Taak Force on Aging,
Toward a Brighter Future for the Elderly (1970)
38-40; Hearings on Condominium Conversions
and the Elderly before the California Assembly
Committee on Aging (1B78).

In Taxpayers Ass'n of Weymouth Tp. wv.
Weymouth Tp. (1976) 71 N.J. 249, 364 A.2d
1016, 1026-1028, the New Jersey Supreme
Court, In a thoughtful and well-documented
opinion, explained at some length the numer-
ous factors underlying the special housing
needs of the elderly. The Court stated: "In
part the need of the elderly for specialized
housing results from the fixed and limited In-
comes upon which many older persons are de-
pendent.... [1] In part, though, the needs for
specialized housing transcends economic status
and results from the particular physical and
social problems of the elderly ... '... Tothe
elderly, accidents in the home are a real dan-
ger. Falls, for example, are the leading cause
of accidental death for those 65 and over___
[Housing p]lans should Include more and wider
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governments have enacted specific “age-
conscious™ legislative measures addressed to
this problem.  (See, e.g., Health & Saf.Code,
851230 (reserving proportion of state-fi-
nsnced low income housing for occupancy
byelderly); 12 U.S.C. § 1701q (federal loan
program for housing for elderly families);
2 US.C. § 1485 (same).)

[4] In light of the public policy reflected
by these legislative enactments, age qualifi-
cations as to a housing facility reserved for
older citizens can operate as a reasonable
and permissible means under the Unruh Act
of establishing and preserving specialized
facilities for those particularly in need of
such services or environment. (See, e.g.,
Taxpayers Aash. of Weymouth Tp. v. Wey-
mouth Tp., supra, 71 NJ. 249, 364 A.z2d
1016, 1026-1030; 58 Ops.Cal.Atty.Gen. 608,
613 (1975).)11 Such a specialized institution
designed to meet a social need differs fun-
damentally from the wholesale exclusion of

walkways with fewr stairs, an interior and
exterior designed to permit easy social contact,
provision for common rooms, short distances
between buildings, easy refuse collection, light
maintenance and well-lighted walkways and
halls.,..'

"Though special sodal aid psychological
needs of the elderly arc perhaps less obvious
than their physical needs, they are no less real.
The elderly are apt lo be leas mobile than
younger persons. They may have lost fdends
and relatives of comparable age and back-
ground. As a result, readily accessible com-
panionship becomes incro. ulngly important to
them. In addition, the fact that children may
have moved away sometimes causes elderly
persons to seek an age-homogeneous environ-
ment to replace broken family ties.... Such
an environment also helps older citizens to ad-
just to the social and psychological effects of
retirement .... In addition, age-homogeneous
communities afford a sense of security to their
resident* and thereby reduce the fear of crimi-
nal victimization.... Finally, these communi-
ties facilitate social relations and Incrown op-
portunities for the peer contact which many
older persons need and desire." (364 AM at
pp. 1026-1028 [citations omitted].) (See also
Teaff et aL, Impact of Age Integration on the
Well-Being of Elderly Tenants In Public Hous-
ing (1978) 33 J. Gerontology 126 (empirical
study finding that elderly tenants "living in
age-segregated environments participate
more in organized activities wllhL: the housing
environment, ... have higher morale, higher
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children from an apartment complex other-
wise open to the general public.®

[5] Marina Point cannot plausibly claim
that its exclusionary policy serves any simi-
larly compelling societal interest It can
hardly contend, for example, that the class
of persons for whom Marina Point seeks to
reserve its housing accommodation, i.e., sin-
gle adults or families without children, are
more in need of housing than the class of
perrons whom the landlord has excluded
from its apartment complex; indeed, pre-
cisely the opposite is true. As the Legisla-
ture stated in 1979: “The Legislature finds
and declares that the state's housing prob-
lems are substantial, complex and now of
crisis proportions The Legislature
finds and declares that the greatest need
for housing is experienced by residents at
the lower end of the economic scale. Many
moderate and low income households with
children cannot normally find decent, aafe
and suitable housing at prices they can af-

bou&Ing satisfaction, and greater mobility in
their neighborhoods").)

11. In light of the housing special needs of older
dtizens, the New Jersey Supreme Court, in the
Weymouth case quoted at length in footnote
10, upheld the validity of a municipal zoning
ordinance setting aside a portion of land for use
as a mobile home park for older dtizens. In
reaching its conduslon, the court observed;
The role width mobile home developments
can play In satisfying the special needs of the
State's .senior dtizens is evident. First, mobile
homes provide a relatlv' .y -j'txpcnslve form of
housing at a lime wik.ii usa demand for such
housing is great and ila availability is limited
... Second, mobile home developments ahord
the elderly ihb age-homogeneous environments
wtdch many older persons now seek and desire.
Finally, the size of mobile homes is ideal for
older person* with both physical and financial
limitations...." (364 A2A st p. 1029.)

These special features of mobile home parks,
which correlate dosely with the special needs
of older dtizens, may well explain the fact that
'mobile home parks constitute the only housing
facilities In which the California Legislature has
explicitly authorized "adult only" restrictions.
'See Civ.Co 8§ 798.76, 799.5.)

12. Thus, contrary to the suggestion of the dis-
sent (dis. opa, post, pp. 510-511 ot 180 Cal.
Rptr., pp.--------------- of — P2A), this opinion
does not bar age-limited admission policies of
retirement communities or housing complexes
reserved for older dtizens.
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ford 7 (Italics added.) (Stats.1979, ch.
1043, 88 1, 2, pp. 8643-44.) Thus, unlike
the case of special housing for the elderly,
the exclusionary policy at issue here exacer-
bates, rather than alleviates, the Btate’s spe-
cialized housing needs.

Finally, apartment house living is by no
stretch of the imagination the type of dam
gerous or hazardous activity as to which the
exclusion of children might be defended on
health or safety grounds. Although certain
facilities offered, by an apartment complex
may possibly be withheld from children pur-
suant to such a safety rationale, a landlord
cannot seize upon ine availability of such
incidental facilities as a justification for
closing off all of its principal services, i.e.,
bousing accommodations, to the broad class
of families with children.?* If the rule were
otherwir., of course, a proprietor could easi-
ly circumvent the Unruh Act’s prohibitions
simply by adding some incidental facility
which posed a special danger to an unde-
sircd class of potential patrons. The funda-
mental right of equal access to public busi-
ness enterprises established by the Unruh
Act cannot be so readily defeated.

5. Conclusion.

A society that sanctions wholesale dis-
crimination against its children in obtaining
housing engages in suspect activity. Even
the moat primitive society foaters the pro-
tection of its young; such a society would
hardly discriminate against children in their
need for shelter. Yet here the landlord

11. Although ooe argument urged In defense of
the exclusion of families with children from
Marina Point rests upon the presence of swim-
ming pools on the premises, the landlord's own
actions reveals the hol'owness of the conten-
tion. The swimming pools were part of the
apartment complex long before the landlord
Instituted Its "adults only" program. If the
pools were not Incompatible with the presence
of children during tbe period before the new
program, the pools could hardly become pro-
hibitively dangerous after the institution of that
program.

Moreover, the landlord's ostensible concern
for the safety of children has never led It to
adopt tbe less restrictive practice uf simply
excluding children frocu the use of the pools.
Instead, the evidence at trial established that
the landlord has routinely permitted both the

would single out children as a class for
exclusion from shelter although such dis-
crimination against racial minorities or reli-
gious groups would be unquestionably ille-
gal. Indeed, under the Unruh Act we have
condemned any arbitrary discrimination
against any class.

The argument is launched that children
clearly may be excluded from certain kinds
of housing, such as housing for tbe aged,
housing for special classes or purposes, and
therefore that the instant exclusion is justi-
fied. But we do not here adjudge such
special purpose housing. We have before
us a mammoth apartment complex consist-
ing of 846 separate apartments which pro-
poses to engage in wholesale discrimination
against children. To permit such discrimi-
nation is to approve of widespread, and
potentially universal, exclusion of children
from housing. Neither statute nor inter-
pretation of statute, however, sanctions the
sacrifice of the well-being of children on the
alter of a landlord's profit, or possibly some
tenants’ convenience.

The judgment is reversed.

BIRD, C. J., and NEWMAN, BROUS-
SARD and WHITE,** JJ., concur.

RICHARDSON, Justice, dissenting.
I respectfully dissent.

This case illustrates a truism: the answer
\'o a legal question frequently depends upon
i\ow the question is phrased. If the issue

remaining re*Went children and children of
guests to use Its swimming facilities. Under
these circumstances, the presence of the swim-
ming pools cannot possibly Justify the land-
lord's broad exclusionary policy.

Finally, we note that the asserted "special
features" on which the dissent relies—swim-
ming pools with no shallow ends, no play-
grounds, ungated gangplanks to the ocean—are
hardly the kind of amenities which would sug-
gest that this apartment complex was intended
solely for "our middle aged or older dtizens”
on whose behalf the dissent defends the com-
plex's exclusionary policy. (See dix. opn. ,00st
pp. 510-511 of 180 CsLRptr., pp.---------------
of — PJd.)

*° Assigned by the Chairperson of the Judicial
Council.
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before us is, as framed by the majority
(ante, p. 510 of 180 Cal-Rptr., p . of
— P.2d) should we approve “wholesale
discrimination against children,” or the
“universal exclusion of children from hous-
ing” or sanction “the sacrifice ol the well-
being of children on the altar of a-landlord’s
profit, or possibly some tenants’ conve-
nience,” the answer is a thundering “no."
We’ll choose children over a landlord's prof-
it and greoO every time. If, however, the
question is put a little differently, and we
inquire—do our middle aged or older citi-
zens, having worked long and hard, having
raised their own children, having paid both
their taxes and their dues to society retain
a right to spend their remaining years in a
relatively quiet, peaceful and tranquil envi-
ronment of their own choice? The answer
to such a question is, why not? There are
two conflicting social policies present irf-this
case, and a just society including its law
courts should try to accommodate and serve
them both.

The majority does not identify any consti-
tutional violations here. Rather it bases its
sweeping holding exclusively on the Unruh
Civil Rights Act (Civ.Code, § 51). Section
51 provides as follows: “All persons within
the jurisdiction of this state are free and
equal, and no matter what their sex, race,
color, religion, ancestry, or national origin
are entitled to the full and equal accommo-
dations, advantages, facilities, privileges, or
services in all business establishments of
every kind whatsoever. [1] This section
shall not be construed to confer any right or
privilege on a person which is conditioned
or limited by law or which is applicable
alike to persons of every sex, color, race,
religion, ancestry, or national origin."

We closely examined this section in In rc
Cox (1070) 8 Cal3d 205,90 Cal.Rptr. 24, 474
P3d 992, and held that Its enumeration of
prohibited forms of discrimination was “il-
lustrative, rather than restrictive" (p. 212,
90 CaLRptr. 24, 474 P.2d 902) and not only
incorporated those rights which were de-
clared by this court to exist under former
civil rights legislation dealing with places of
“public accommodation and amusement”
(uee Stoumen v. Reilly (1951) 37 Cal3d 718,

824 P3d 969; Orloff v. Loe Angeles Turf
Club (1951) 86 Cal.2d 784, 227 P3d 449) but
also extended thoee rights, in the words of
the statute, to “all business establishments
of every kind whatsoever.” Thus, we con-
cluded, the Unruh Act does more than pro-
hibit the enumerated forms of discrimina-
tion in all business establishments. “[Bjoth
its history and its language disclose a clear
and large design to interdict ell arbitrary
discrimination by a business enterprise.” (8
Cal.3d, at p. 212, 90 Cal.Rptr. 24, 474 P3d
992, italics added.) Having so held, we
were very ¢ -eful to explain that this ban,
however comprehensive in scope, was not
absolute in application. There was no vio-
lation of the Unruh Act, we noted, by the
establishment and enforcement of "reasona-
ble regulations that are rationally related to
the services performed and facilities provid-
ed." (Ibid., italics added.)

It seems clear to me that Marina Point
(1) is a “business establishment” within the
meaning of, and therefore subject to, the
Unruh Act (Flowers v. John Burnham & Co.
(1971) 21 Cal.App.3d 700, 703, 98 Cal.Rptr.
644; Swann v. Burkett (1962) 209 Cal.
App.2d 685, 694-695, 26 Cal.Rptr. 286; cf.
Abstract Investment Co. v. Hutchinson
(1962) 204 Cal.App.2d 242, 254-255, 22 Cal.
Rptr. 809; Bee also 56 Ops.Cal.Atty.Gen. 546
(1973)), and (2) has not violated the Unruh
Act if its rental policy was a "reasonable
regulation[] ,.. rationally related to the
services performed and facilities provided.”
(Cox, supra, at p. 212, 90 Cal.Rptr. 24, 474
P3d 992.) Under the circumstances of this
case, the trial court concluded that plain-
tiffs policy was reasonable. | agree with
its conclusion.

The trial court made express findings of
fact that the facilities at Marina Poirot are
"designed for use by adults, not  ‘dren,
and pose dangers to children tfh  j not
accompanied by adults.” It further ex-
pressly found that plaintiff Marina Point's
“exclusion of children from the premises at
issue herein is rationally related to the lack
of facilities provided for children
These findings were amply supported by
the record. The evidence before the trial
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oourt established, in substance, that Marina
Point was designed und constructed for the
purpose of providing all-adult rental hous-
ing, and that as such its facilities were
ill-adapted for use by children. There was
unchallenged testimony that, among other
things, neither of the two swimming pools
of the facility has a shallow end; there are
no playgrounds or any .other facilities ap-
propriate for recreational use by children;
gr gplanka leading from the facility direct-
ly to tiie adjoining ocean are not equipped
with gates; and, in general, the use of
existing facilities at Marina Point by chil-
dren when playing results in substantial
da both to themselves and to adult
*», ai te.

The majority attempts to discount the
force of these findings by observing that
Marina Point, prior to the 1974 decision to
accept no further tenants with children,
freely rented to families having children.
It is suggested, in short, that the adaptabili-
ty of the premises to use by children is
demonstrated by the fact that they nave
actually resided there. This proposition, its
logical failings aside, must t>e considered in
the light and context of the recoro which
reflects that plaintiff became the owner of
the complex in 1972, several years after it
rra built; that at that time, as a result of
existing leases, there were children included
among the tenants; and that in 1974, two
years after acquiring the property and be-
cause of its experience during tlu’t period,
plaintiff decided that no further leases to
families with children would be entered
into, but that families with children then in
occupancy should be allowed to remain.

I do not agree with the majority's sugges-
tion that one who purchases property which
is constructed and designed for all-adult
rental occupancy is thereafter for all time
precluded under the Unruh Act from put-
ting that property to its intended use be-
cause a prior owner had chooen to do other-
wise. Here, plaintiff purchased property
which was subject to outstanding leases and
a then current rental policy which had pre-
viously permitted oocuparcy inconsistent
with the design for the complex.

Our sole inquiry, under Cox, is to deter-
mine whether the landlord has acted rea-
sonably—i.e., whether in initiating and en-
forcing its new policy, it has done so by
regulations which are reasonable in light of
the circumstances and “rationally related to
the services performed and facilities provid-
ed.” (Cox, supra, at p. 212, 90 Cal.Rptr. 24,
474 P2d 992.) The trial court’s conclusion
that plaintiffs action met this standard is
fully supported by the court’s express find-
ings of fact and substantial evidence in this
record (See Stevens v. Parke, Davis & Co.
(1973) 9 Cal.Sd 51, 63-64, 107 Cal.Rptr. 45,
507 P2d 653.) It has long been our ruie
that our review “begins and ends with the
determination as to whether there is any
substantial evidence oontradicted or uncon-
tradicted which will support the finding of
fact" (Primm v. Primm (1956) 46 Cal2d
690, 693, 299 P.2d 231)

Because the majority declines to reach
defendants’ constitutional arguments, I, ac-
cordingly. do not discuss them here other
than to observe that the equal protection
and due process principles relied upon by
defendants place no .jtrictionB upon purely
private action, but affect only state action,
which is not involved here. (Garfinkle v.
Superior Court (1978) 21 Cal2d 268, 281—
282, 146 Cal.Rptr. 208, 578 P2d 945; Krug-
er v. Wells Fargo Bank (1974) 11 Cal.3d 352,
366-367, 113 Cal.Rptr. 449, 521 P2d 441;
Shelley v. Kraemer (1948) 334 U.S. 1,13, 68
S.Ct 836, 842, 92 LEd. 1161; Civil Rights
Cases (1883) 109 U.S. 8, 11-19, 8 S.CL 18,
21-27, 27 LEd. 835; see also Gay Law
Students Assn. v. Pacific Tel. A Tel. Co.
(1979) 24 Cal.3d 458, 468, 493, 166 Cal.Rptr.
14, 596 P2d 592.)

I fully share the majority’s concern with
the current need in this state for moderate
and low income housing Tor families with
children. We should impose no restriction
on the power of either state or local govern-
ment, through lhe proper exercise of their
police powers, to enact measures calculated
to insure that all families with children are
able to secure adequate and affordable
housing. In the matter before us, however,
the majority simply disagrees with the ex-
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pjjdt fact findings of a trial court which I would dismiss the appeal of plaintiff
latened to the witnesaes, examined the evi- Marina Point from the order after judg-
dence, and expressly found as a fact that ment taxing costs, and would affirm the

the premises in question were planned and judgment
built for all-adult tenants and not for chil-

dren. On the basis of these findings, there MOSK, J., concurs.
it nothing in tbe Unruh Act which prohibits

limitations here imposed. It is not unrea-

tonable that tbe rental policies of an apart-

ment complex be tailored and fashioned to

match its planned design and character. |If

the trial court had found as a fact that the

premises were designed for general use a

different legal conclusion would follow.
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PART_1: INTRODUCTION

This chapter deals with the situation where a landlord attempts to
evict a tenant because the tenant reported housing code violations to
the local Building Inspection Department.

First is an article by Moskovitz, "Retaliatory Eviction - The
Law and the Facts," which first appeared in the Clearinghouse Review.
May, 1969. This article discusses cases dealing with retaliatory
evictions, suggests arguments to make in jurisdictions where there is
presently no decision on this issue, and makes suggestions on how to
go about proving the landlord®s motive.

Second is an article which appeared in the July 15, 1972 issue of
the Law Project Bulletin which reviews legislative developments to
that date. The article also cites cases decided after the first
article in this chapter was prepared. The constitutionality of the
New Jersey statute was attacked and upheld in Troy Hills Village. Inc.
v. Fischler, 121 N.J. Super. ___ , A.2d _ (1973), and should be
referred to to bring the first article up to date.

Third is a copy of a Complaint and Order to Show Cause and
Temporary Restraining Order in the case of Rose v. Hewes Co.. et al.
This case was filed in response to a landlord®s attempt to evict a
tenant, in retaliation for fhe tenant®s attempt to organize other
tenants to complain about conditions in the building. The Complaint
requests $811,000 damages and preliminary and permanent injunctions
against the landlords to compel them to bring the building up to code.
Based on this Complaint, a temporary restraining order was obtained
preventing the landlords from bringing any eviction action against
the tenant. Faced with the potential expenses involved in damages,
repairing the buildivg, and attorney®"s fees (and not enjoying the
newspaper publicity) the landlords soon agreed to settle the case.

Not only did they agree to let the plaintiff stay in his apartment,
they also agreed to make most of the repairs he demanded, enact house
rules to control the manager®s conduct, to charge plaintiff only $1

a month rent until the repairs are made, and to pay him four years
bach rent ($1,525). A copy of the settlement agreement appears at the
end of thi3 Chapter.

Filing such a Complaint is an alternative response to the
attempted retaliatory eviction, and it may be more effective tHan

merely trying to defend the eviction action (which may also be done
if the affirmative action fails).

L-T Ch. 11 ~2
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A tenant becomes fed up with rats which are*Infesting his
apartment and his landlord®s failure to do anything about it. As
this is a violation of local health laws, the tenant reports this
matter to the local Health Department. The Health Department
inspects the apartment to verify the violation and orders the
landlord to get rid of the rats, informing the landlord that the
tenant made the complaint.

The tenant has no written lease and only a month-to-month
tenancy. Therefore, the landlord can give him a thirty day notice
to quit without stating any reason. The landlord does this because
he does not want troublemakers in his building and perhap3 as a
subtle warning to other tenants who might file similar complaints.

When the tenant refuses to move at the end of thirty days, the
landlord brings an eviction action. In his answer, the tenant raises
an affirmative defense that the landlord®s primary motive for bringing
the action is to retaliate against the tenant for filing the complaint
with the local Health Department. Should this defense be allowed?

If it is allowed, how can the tenant prove the landlord®s motive?

This is the classical case of "retaliatory eviction." Another
form in which it is likely to come up is where the landlord, instead
of serving a thirty day notice to quit, serves a notice that unless
the tenant leaves the rent will be substantially increased at the
end of thirty days. The tenant stays on, refuses to pay the increase,
in rent, and then the landlord brings an eviction action for the
tenant®s refusal to pay this extra rent.

Legal Services attorneys throughout the country face some,
variant of this problem or the prospect of it, daily. Their clients
live in substandard housing, where landlords know of health code
and housing code violrtions, but refuse to do anything about it.
Tenants are afraid to report violations and ask for help from city
agencies in enforcing these codes because if they do they may be evicted
or the rent will be raised. Because of low vacancy rates, they have
no place else to go. Therefore, unless such retaliatory evictions
can be stopped, the violations will continue and the municipal code
enforcement system, which depends largely upon complaints, 1is
effectively stymied.

*by Myron Moskovitz, Chief Attorney. Reprinted by permission from
Clearinghouse Review, Vol. 3, No. 1, pages 4-6, 10-12, May 1969, published
by the National Institute for Education in Law and Poverty, Copyright 1-969

by Northwestern University.
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This article will discuss the problem of retaliatory eviction,
including recent developments in the law regarding this defense and
some problems of proof.

Most states have no specific legislation prohibiting retaliatory
evictions, and such evictions will have to be challenged on consti—
tutional and common law and statutory interpretation grounds. Several
of these grounds were advanced before the United States Court of Appeals
for the District of Columbia Circuit in Edwards v. Habib. 397 F.2d 687
(1968), in which the Court allowed the defense of retaliatory eviction.
The opinion is quite extensive, the Court thoroughly discussing three
grounds, deferring judgment on two of the theories while accepting the
third. In raising a retaliatory eviction defense in a jurisdiction
which has not considered this question before, attorneys should raise
all three of these theories, usiug the Edwards analysis =hiid the author—
ities cited there where appropriate.

The Court first considered the argument that to permit the
eviction would interfere with the tenants® rig} t under the First
Amendment to petition the government for a redxees of grievances.
The required "state action”™ would be found in the use of the courts
to enforce the eviction, just as the United States Supreme Court
found that it would be improper state action for a court to enforce
a private covenant restricting residential property to whites only
in Shelley v. Kraemer. 334 U.S. 1 (1948).

This argument for invoking the retaliatory eviction doctrine
had been accepted by the United States District Court for the Southern
District of New York in an unreported decision in Tarver v. G. & C.

L-T Ch. Il - 4
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Construction Corp., Ho. 64 C 2945 (S.D.N.Y., Hov. 9, 1964).
Court in Edwards, however, did not accept this theory so quickly,
recognizing® the implication if Shelley were carried to its logical
extreme. Nevertheless, impressed by the holdings in New York Times
v. Sullivan, 376 U.S. 254 (1964), and Marsh v. State of Alabama,
326 U.S. 501 (1946), that state courts could not support private
actionunreasonably restricting free speech, the Court indicated
an inclination to accept this theory. But, as will be seen below,
the Court did not finally pass on this and instead accepted another
theory.

The second argument advanced in Edwards was. that no state
action was necessary, because the right of a citizen to Inform his
government of a violation of law is constitutionally protected
against private action as well as government action. This theory
stems from the holding in In re Quarles and Butler, 158 U.S. 532,
536 (1895), that: "

The right of a citizen informing of a violation
of law . . . does not depend upon any of the
Amendments to the Constitution, but arises out

of the creation and establishment by the Consti—
tution itself of a national government, paramount
and supreme within its sphere of action.

This is the theory which the law and motion judge in the trial court

in Edwards had accepted, although* the trial judge later rejected

it and refused to allow evidence of a retaliatory motive. .The District
of Columbia Court of Appeals also rejected this argument, distinguishing
Quarles on the ground that there Congress had enacted legislation

(the Civil Rights Act) granting such rights. The Court of Appeals,
however, held that the Civil Rights Act had provided remedies only,

and therights the Court in Quarles was discussing stemmed from the
Constitution. Therefore, Q"/srles would seem to apply to the re—
taliatory eviction situation. Nevertheless, the Court also declined

to make a holding on this theory, Instead selecting the third argument.

The third argument, which the Court adopted, was that to permit
retaliatory evictions would be contrary To the statutory intent
behind the Bousing Code and would be contrary to public policy. The
Court held that:

To permit retaliatory evictions . . . would clearly
frustrate the effectiveness of trie housing code as a
means of up-grading the quality (f housing in Wash—
ington . . . . In light of the Appalling condition
and shortage of housing in Washington, the expense

of moving, the inequality of bargaining power between
tenant and landlord, and the social and economic

L-T Ch. Il -5
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Importance of procuring at least minimum standards In
housing conditions, we do not hesitate to declare
that retaliatory evictions cannot be tolerated.

There can be no doubt that the slum dweller, even
though his home be marred by housing code violations,
will pause long before he complains of them if he
fears eviction as a consequence. Hence, an eviction
under the circumstance of this case would not only
punish appellant for making a complaint which he

had a constitutional right to make, a result which
we would not impute to the will of Congress simply
on the basis of an essentially procedural enactment,
but also would stand as a warning to others that

they dare not be so bold, a result which, from the
authorization of the housing code, we think Congress
affirmatively sought to avoid. 397 F.2d at 701.

This public policy argument was followed by a City Court in
New York in Portnoy v. Hill, 294 N.Y.S.2d (1968), wherein the
Court held that the case for allowing the defense of retaliation is
much stronger in New York than in the District of Columbia, because
New York statutes permit equitable defenses to be raised in eviction
proceedings. Although the Court did not clearly indicate what
type of equitable defense it considered retaliatory eviction to be,
it apparently had in mind the "cleau hands™ doctrine

In Hosey v. Club Van Courtlandt; 2= F. Supp. 501 (S.D.N.Y.
1969), the United States District Court f, « the Southern District
of New York was asked to enjoin a landlord from instituting a state
court eviction proceeding, on the ground that the landlord®s motives
were retaliatory. Such an action would be unconstitutional and
therefore in violation of the Civil Rights Act, 42 U.S.C. $1983.
The Court adopted the first argument advanced in the Edwards case,
following Tarver and held that for a state court to allow an eviction
unier such circumstances would violate the First and Fourteenth
anendments. The Court next held that where state law clearly rejects
thi defense of retaliatory eviction, federal courts may enjoin the
ust of state courts for this purpose. In this case, however, the
Court found that New York state courtB are still unsettled on this
point. Although the City Court in Portnoy v. Hill had allowed
the defense, another lower court, in an unrcported opinion, had
rejected it. Lincoln Square Apartments v. Davis, No. L. & T. 80411-
1968 (N.Y. City Civ. Ct., Dec. 3, 1968).

Thus, Hosey is very useful authority for two propositions:
(1) a state court is required by the First and Fourteenth amendments
to permit the defense of retail®iory eviction, and (2) if state law
clearly precludes this defense, federal courts may be used to enjoin
such evictions.
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A Michigan. Court has also followed the. public policy argument
adopted iu Edwards, although, this holding is no longer necessary in
Michigan due to the new legislation descrihed above. The case in
which this doctrine was adopted was Watts Lyles, CCH Pov. L Rep.,
para. 9028 Qlo. 1049286, Mich. Cir. Ct. Commissioners Ct., Wayne
County, Feb. 28, 1968;.

Two recent cases, however, have specifically rejected Edwards,
refusing to allow the defevse of retaliatory eviction where there is
no clear legislative authority for it. These cases arose in Maryland,
Weinberg v. Scheper, CCH Pov. L. Rep., para. 9185 (No. 24453-68), and
in Connecticut in LaChance v. Hoyt, CCH Pov. L. Rep., para. 9092
(Ho. CV. 14-685-35851, Conn. Cir. Ct., 14th Cir., Sep. 6, 1968).

Florida hns followed Edwards, but has added an additional burden
upon the tenant raising the defense of retaliatory eviction. In
Wilkins v. Tebbetts, 216 So.2d 477 (Fla. DIst. Ct. App. 1968), the Court
rejected a retaliatory eviction defense because the tenant had not alleged
or proved any specific code violations. ?iire the Court required the
tenant to prove not only that the landlord®s reason for the eviction
was the fact that the tenant reported alleged code violations, but
also that such violations in fact existed. While this should not
usually be difficult to prove, the imposition of this burden on the
tenant seems unnecessary in view of Edwards” rationale that the purpose
of allowing the defense is to facilitate city enforcement by encouraging
reporting of alleged violations.

To our knowledge, these are the only cases which have passed
upon the defense of retaliatory eviction at the present time. Most
jurisdictions have yet to decide this question. Attorneys raising the
defense of retaliatory eviction in these jurisdictions for the first
time should, of course, raise the arguments which were raised in Ed—
wards and use the authorities cited in Edwards, as well as Edwards
itself (and Tarver, Portnoy and Hosey). These attorneys should also
search for cases in such jurisdictions holding that a normally
unrestricted right to sever or refuse to renew a contractual rela—
tionship may be restricted where the reason for such severence or
refusal is contrary to public policy, usually as expressed by some
statute. Such cases tend to occur in labor law, but they may occasionally
be found in other fields. It has been held in many states, for
example, that where state law contains a general policy that employees
Shall have the right to organize, an employer may not terminate an
employment at will because an employee joins a union. Glenn v. Clear-
man®s Golden Cock, Inc. 192 Cal. App. 2d 793, 13 Cal. Rptr. 769 (1961);
Sand v. Queen City Packing Co. 180 N.W.2d 448 (N.D. 1961); Cooper
v. Nutley Sun Printing Co. 36 N.J. 189, 175 A.2d 639 (1961);
Independent D.W. Union v. Milk D. & D. Emp. 30 N.J. 173, 152 A.2d 331,
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336 (1959); Krystad v. Lau, 400 P.2d 72 Gh*sh. 1965); Annotation,
83 A.L.R.2d 532. See also Pettway y. American Caat lron Pipe Co.,
(5th Cir., 1969) 37 Law Keek 2695. Nor may an employer fire an
employee from an employment at will because®the employee refused to
commit perjury. Petermann v. International Brotherhood of Team—
sters 174 Cal. App. 2d 184, 344 P.2d 25 (1959). A land owner may
not evict a sharecropper tenant because the tenant registered to vote
or voted, United States v. Beaty 288 F.2d 653 (6th Cir, 1961);
United States v. Bruce 353 F.2d 474 (5th Cir. 1965), or because
a tenant-employee went on strike. Hotel and Restaurant Employees
v. Boca Raton Club 73 So.2d 867, 871 (Fla. 1954). An insurance
company may not cancel a dentist®"s malpractice insurance because
he testified against another dentist in a malpractice c?*seit
L*Orange v. Medical Protective Co. 394 F.2d 57 (6th Cir. 1968).

It should be pointed out that, while in Edwards the "public
policy” the Court sought to enforce was the policy towards municipal
enforcement of housing codes, other "public policies”™ for allowing
retaliatory eviction as a defense may be conceived. For example,
most states have criminal statutes prohibiting the intimidation
of witnesses, including prospective witnesses. See, e.g., Cal.
Penal Code &136. As the tenant who reports a housing code violation
is in effect offering to testify at a later criminal proceeding
against a landlord, a retaliatory eviction would seem to be an
act of intimidation against the tenant as a witness, and therefore
should be barred by public policy. A further public policy might
be found in the First Amendment to the United States Constitution,
which encourages free speech and petitioning the government for a
redress of grievances. This is not a constitutional argument, but
an argument that public policy may. be found in the Constitution.

A similar argument war accepted in James v. Marin Ship Corp., 25 Cal
2d 721, 739-740, 155 P.2d 329 (1944). There, injunctions were
granted against hiring discrimination against Negroes by private
employers and admission discrimination by labor unions. The Court
held that the Fourteenth Amendment established a public policy

of the United States against racial discrimination.

Establishing the principle that a defense of retaliatory
eviction may be permitted, however, is only the first step. The
next step, which might be even more difficult, is proving your
case. When the landlord brings what appears to be an ordinary
eviction action, how do you prove his retaliatory motive? Landlords
frequently terminate month-tc-month tenancys on thirty day notices,
and they usually have pretty justifiable reasons for doing so. The
tenant will often have a history of paying his rent a few days late,
being somewhat noisy sometimes, or perhaps there, is overcrowding
in"violation of housing codes. Also, even if none oi these factors
are present, if you have no statements.from the mouth of the landlord
as to why he is evicting, how do you prove his motive?

L-T Ch. 1] -8
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There Is, of course, very little case .aw directly 0N point,
since at this point in time there are so few cases reported regarding
retaliatory eviction. Nevertheless, we have some vesy helpful analogies
from the labor law field. Under the National Labor Relations Act and
many state xaws, an employer may not fire or refuse to hire an employee
because of his union activity. In cases arising under these laws, courts
have discussed what types of evidence are persuasive in proving the
employer®s unlawful motive. These issues seem to be directly parallel
to the proof problems in retaliatory evictions.

The first question to face is how strong a retaliatory motive
you must prove. Must retaliation be the landlord®"s sole motive or may
it be one of several motives? In the labor law cases, the courts have
held that discrimination against union activity need not be the sole
motive, but must be "a substantial or motivating reason.” In National
Labor Relations Board v. Whitin Machine Works, 204 F.2d 883, 885 (lst
Cir. 1953), the Court held:

la order to supply a basis for inferring dis—
crimination it is necessary* to show that one
reason for the discharge is that the anployee
was engaged in protected activity. It need not
be the only reason but i1t is sufficient if it
iIs a substantial or motivating reason, despite
the fact that other reasons may exist.

Similarly, in Sand v. Queen City Packing Company, 108 N.W.2d 448,
452 (N.D. 1961), the Court reversed a judgment for tlr employer,
holding that a jury instruction requiring the employees to prove that
the employer®s "sole" motive for firing them was their union affiliation
was improper. The Court held that the employees need only prove that
their union affiliation was the "motivating or moving cause for the
discharge."

This means, of course, that an employer may have had several
very legitimate grounds for firing an employee, but if the employee®s
union affiliation was the "motivating" ground, the firing must be set
aside. A.P. Green Fire Brick Co. v. N.L.R.B. 326 F.2d 910, 916 (8tl
Cir. 1964); N.L.R.B. v. Howe Scale Company 311 F.2d 502, 505 (7th Civ~
1963).

Likewise, then, evidence that the landlord has some justifiable
reasons for evicting a tenant should not defeat a retaliatory eviction
defense, 1f the evidence shows that retaliation was his "motivating”
ground for bringing the action.

Second, what types of evidence should be introduced to show
that the landlord®s motive was retaliation?

L-T Ch. Il - 9
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In Hosey v. Club Van Courtlandt, 299 F.Supp- 501 CS.D.N.7.t
19691, the tenant had filed complaints with city officials and
then held a meeting iIn his room with other tenants to consider making
other complaints. The folloT:ing day he was informed that his rent would
be raised, and five days later he was told he would have to leave.
The Court found that "the coincidence of the tenants® meeting and the
landlord®s threats to evict,"” together with the absence of threats
to evict prior to the tenants®™ meeting, would probably furnijh proof
that "the overriding reason”™ for the threats of eviction was retaliation.

Another very instructive case is N.L.R.B. v Melrose Processing
Co._, 351 F.2d 693 (,8th Cir. 1965). In that case, Miss Thielen had
wor* ya as a neck slitter in defendant"s turkey processing plant. Even
though she was "really good handling the knife™ Calthough she had
admitted engaging in some "horseplay" by throwing turkey parts at fellow
employees), defendant had refused to hire her om. season. The court
affirmed the N.L.R.B."s finding that defendant had refused to rehire
the employee because of her union affiliation.

The Court Jtated that "the essential ingredients; in this
case are a knowledge on the part of the employer that tlhe
employee iu engaged in union activity.” 351 F.2d at 697. .Similarly,
in retaliatory eviction cases, ic will have to be proved that the
landlord knew that the tenant complained to the local enforcement
agency before i1t can be proved that retaliation was the-"motivating"
ground for the eviction action.

In finding substantial evidence to support the N.L.R.B."s finding,
the Court relied on several items of evidence.

First, the Court held that evidence that no justifiable reason
for the refusal to rehlre existed was evidence of an improper motive.

IT one can uhow that every other alternative except
the fact sought to be proved is not true, you
indirectly prove that fact is true . . . . By showing
that there was no other reasonable explanation for
Miss Thielen not b™ing rehired, her union activity
stood out as the logical explanation of her employer-®s
action. While this method is not infallible, it
oucceeds in providing circumstantial evidence to
illuminate the issue. 351 F.2d at 698.

Second, when Mis3 Thielen had sought an explanation for not being
rehired, the employer refused to give her a reason. The Court held
that this refusal to tell was a circumstance which might alone be enough
to support an inference that the refusal to rehire wae discriminatory.
351 F.2d at 699, citing N.L.R.B. v. Plant City Steel Corp. 331 F.2d 511,
515 (5th Cir. 1964). "~
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Third, although defendant contended tnsr ru.no

guilty cf rule infractions, she had never been reprimanded or issued
a warning, even though it was company policy to issue such warnings
and reprimands. The Court held that this also furnished an inference
that the refusal to rehirc was discriminatory. 351 F.2d at 699.

%

Fourth, the Court also relied on evidence that employees guilty
of far more serious rule infractions have not been treated so severly
as Hiss Thielen. 351 F.2d at 699; see also A.P. Green Fire Brick
Corp. v. N.L.R.B. 326 F.2d 910, 916 (8th Cir. 1964).

In pro"-"<rj a retaliatory eviction case, similar evidence might
be used. It might be shown that (1) the tenant always paid rent on
time, behaved properly, etc., and therefore the landlord could have
no reason for eviction other than retaliation; (2) when the tenant
asked the landlord the reason for the thirty day notice, the landlord
refused to answer or was evasive; (3) iIf the landlord contends that the
tenant was sometimes late in paying the rent, or was sometimes noisy,
it might be shown that the landlord had nevar complained about this
to the tenant; (4) other tenants were lata in paying rent for longer
periods and more frequently than the defendant.

Because of space limitations, th<e above is only a summary of the
problems and authorities involved in retaliatory evictions. However,
the following law review articles deal with retaliatory eviction and
may be helpful: "Leases and the Illegal Contract Theory - Judicial
Reinforcement of the Housing Code,” 56 Geo. L. J. 920, 933 (1968);
"Retaliatory Eviction - Is California Lagging Behind?," 18 hasting
L. J. 7°0 (1967); Schoshinski, "Remedies of the Indigent Tenant:
Proposal for Change,” 54 Geo. L. J. 519 (1966); Note, "Retaliatory
Evictions and the Reporting of Housing Code Violations in the District
of Columbia,”™ 36 Geo. Wash. L. Rev, 190 (1967); Note, "Landlord and
Tenant - Retaliatory Evictions,” 3 Harv. Civ. R. Civ. Lib. L. Rev.

193 (1967); "Housing for the Poor: Rights and Remedies,™ N.Y.U. Wel—
fare Law Supp., No. 1 (1967); Tenants "Rights: Legal Tools for

Better HousingTReport on National C.onferencr on Legal Rights of
Tenants, U<S. Government Printing, Office (1967).

IT you have a case in which you would like further help,
please contact me at National Housing and Development Law Project,

Earl Werren Legal Institute, Berkeley, Celifornia 94720 or telephone
me at (415) 642-1811.
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PART 111: LEGISLATIVE ACCEPTANCE
RETALIATORY EVICTION DOCTRINE

The defense of retaliatory eviction has been a pivotal point in the
increasing number of enacted tenant*8-right oriented legislation. In
Its consideration of the eviction of a tenant for withholding cent
bee -.u.e of landlord™s housing code violations, the court in Robinson v.
Diamond Housing Corp.. 463 F.2d 853, 863 (D.C. Cir. 1972) powerfully
states:

The widespread adoption of the rule by both slurts
and legislature, stands as convincing testimony

to the pervasive feeling that retaliatory evictions
are inconsistent with a sensible and humane housing
policy. Indeed, some courts have thought the rule
so fundamental as to reach constitutional
magnitud f&= . . .

State and federal courts in California,” Florida fBowles v. Blue Lake
Development Corp.. (S.D. Florida, 1971) C.C.E. Pov. L. Rptr. 112325.51],
Massachusetts [McQueen v. Druker. 317 F. Supp 1122 (D. Mass. 1970)],
New Jersey,2 New York [Hosey v. Club Van Courtlandt. 299 F. Supp. 501
(S.D.N.Y. 1969)], Wisconsin [DIckhut v. Nirton. 45 W.2d 309, 1.73 N.W.2d
297 (1970)], and the District of Columbia [Edwards v. Habib. 397 F,2d
687 (D.C. Cir. 1968)] have validated the defense. Legislators, . ell
as thecourts, have responded to the crucial task of making citin; ore
liveable by passing laws which safeguard the tenant"s multi-facete..
activities. While all the states with retaliatory eviction legislation
prohibit reprisal against a tenant who lodges a good faith complaint
about Housing Code violations to the proper authorities, there is a
growing recognition that other tenant-related rights must have similar
protection. This concern has led to an inclusion in the statutes of
guarantees against retaliation for such tenant conduct as requesting
repairs, attempting to enforce lease or contractual provisions, using
any lawful means (as iIn recourse to courts) given to the tenant under
the U.S. or local laws and most Importantly, organizing or Joining

Schwelger v. Bonos. 3 Cal. 3d 507, 90 Cal. Rptr. 729 (1970);
Aweeka v. Bonds," 20 Cal. App. 3d 281. 97 Cal. Rptr.. 650 (1971).

2Alexander Hamilton Savings and Loan Assn. v. Whalen. 107 N.J.
Super. 89, 257 A.2d 7 (1969); Engler v. Capital Management Corp.. 112 N.J.
Super. 445, 271 A.2d 615 (1970); Ed E. Newman Inc. v. Hallock. 116 N.J.
Super. 220, 281 A.2d 544 (1971). These three specifically protect tenant
organizing. Sllberg v. Lipscomb. 117 N.J. Super. 491, 285 A.2d 86 (1971).

"Maryland- only 1f compalints .of substantive nature.
Pennsylvania— merely in regard to rent withholding.
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tenant unions. Fear of losing one"s home Is a sufficiently strong
Impediment to dampen tenants® desire to exercise their rights by seeking
help through legal /channels or from proper authorities. Without the
correct play of checks and balances, the landlord can continue to

exert hidden pressure to quiet the tenant from voicing his grievances.

The retaliatory eviction statutes, not? in effect in fourteen
states,” express the fecundity of legislators® minds in securing for the
tenant a broadened sphere of legal activity. In addition to these
statutes, Philadelphia, Seattle and the District of Columbia have
enacted ordinances allowing the defense of retaliatory evictions.”

The statutes vary with regard to the following: (1) What tenant acts
are protected? (2) For what duration of time does the statute forbid

a landlord®s retaliation? (3) What forms of retaliation are prohibited?
(4) Who has the burden of proof? (5) Does the statute provide for a
rebuttable presumption? (6) In what instances is a landlord"s retalia—
tion not considered? and (7) Is an affirmative action authorized?

All the statutes prohibit retaliation for the tenant"s complaints
to housing code officials. fSupra, n. 3.] Only three statutes specif—
ically protect complaints to landlords. [Connecticut, Delaware and
Hawaii.] In light of the fact that complaints in the normal course of
events would naturally be made to the landlord prior to housing code
officials, i1t would not be unreasonable for courts to extend the pro—
tection to complaints to landlords by inference.

ACal. C.C. 51942.5

Conn. Gen. St. Ann., &42-540a (Supp. 1f09).

Del. Ch. 25 55917 (Supp. 1971).

Ha. Ch. 666 &3 (Supp. 1971).

111. Rev. St. Ch. «?, 571 (Supp. 1971).

Me. Rev. St. Tit. 14 &6001, 6002.

Md. Laws Ch. 687 &9-10 (Supp. 1971).

Mass. Comp. Laws Ann., Ch. 186 &I8 (Supp-. 1970).
Mich. Comp. Laws Ann., Ch. 600, &5646 (Am"d P.S. 1969).
Minn. Stat. Ch. 240 8566.03 (Supp. 1971).

N.J. Stat. Ann. 2A 842-10.10

N.Y. Uncont"d Laws, Tit. 23 8590, 8609 (Supp. 1971).
Pa. St. Ann. Ch. 35, &17d0-1 (Supp. 1971).

R. 1. Gen. Laws Ann. &34-20-10 (1968).

APhiladelphia Fair Housing Ordinance; Seattle Municipal Code, 27.40.010;
and D.C. Housing Regulations Code &2910.
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Of particular note are the state statutes of five states and
two ordinances™ which secure tenant rights to organize or Join a tenant
organization to remedy housing conditions. Tenant organization 1is
specifically mentioned in the acts of Maine, "tenant®"s membership in
organization concerned with landlord-tenant relationship™ and in
Massachusetts, "for organizing or joining a tenant®s union or similar
organization.”" New Jersey preserves a broader privilege, "being an
organizer of, member of, involved in any activities of any lawful
organization.”" [1(d), 2(d).] Michigan and Rhode Island include tenant
organization under the general phrases of "any other lawful acts
arising out of a tenancy" [Michigan 4(d)] and "any other justified
lawful act” [R.1.C. ]. Tenant organizing also appears to be constitu—
tionally protected absent, language in a statute. [Hosey v. Club Van
Courtlandt. 299 F. Supp. 501 (S.D.N.Y. 1969) and McQueen v. Druker.
317 F. Supp. 1122 (0. Mass. 1970).]

All statutes prohibit eviction. Seven states [California, Conn—
ecticut, Delaware, Hawaii, Maryland, Massachusetts and Minnesota]
condemn decrease of services, and increase of rent iIn reprisal.
Massachusetts and New Jersey forbid the landlord to change the condi—
tions of the lease through "substantial alteration”™ of its terms.
Illinois and New Jersey Limit the landlord®"s right to refuse lo renew
the lease, if done in retaliation. New York prohibits the landlord
from engaging in conduct which disturbs the tenant®s right to quiet
enjoyment. Michigan does not allow the landlord to increase the
tenant 3 burden by adding to his prior obligations.

Seven states™ set a progressive tone by not fixing a time limit
during which the landlord is forbidden to retaliate. Conceivably, the
landlord ccnnot act in a retaliatory manner the entire length of the
landlord-tenant relationship. The defense thus gains is effectiveness
and a more equally balanced relationship is achieved.- Six states
establish a six-month period. [Connecticut, Hawaii, Maine, Maryland,
Massachusetts and Pennsylvania.] California has the shortest period
of 60 days.

Another area of concern if that of evidence which is necessary for
the tenant to successfully assert the defense. In all the statutes
except California (which places the burden on the landloii * by requiring
him to state his reasons in the eviction notice), the initial burden
of proof is on the tenant. However, of great importance are the

E?Dhiladelphia Fair Housing Ordinance protects teneflt organizing.
D.C. Housing Regulations Code 2910 protects tenant organizing.

Alllinois, Delaware, Michigan, Minnesota, New Jersey, New York,
and Rhode Island. Philadelphia Fair Housing Ordinance sets no time
limit. D.C. Housing Regulations Code 82910 also sets no time limit.
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six states”’which create a rebuttable presumption of retaliation for a
period of time after the tenant has taken some protected action. Once
the tenant establishes that a protected action occurred, the rebuttable
presumption places the burden on the landlord to show that he had a
reason other than retaliation. If the landlord established an inde—
pendent cause, the burden of proving that retaliation is the true cause
returns to the tenant.® Six states [California, Connecticut, Delaware,
Hawaii, Maine and Michigan] allow the landlord to evict notwithstanding
the presence of retaliation, if the following are found: use by the
tenant of the premises for illegal purposes or in violation of the
lease [Connecticut, Delaware and Hawaii]; landlord desires property for
his own use [Connecticut, Delaware, Hawaiil and Maryland]; the condition
complained of was due to a willful act of the tenant or a person under
his control [all except for California]; notice to terminate the
periodic tenancy was given before the complaint was filed [Connecticut,
Delaware and Hawaii]; the landlord contracted to sell the property
[Delaware, Hawaii and Maryland]. Similar reasons, and an increase iIn
taxes or the cost of maintenance or operation at least four months
prior to the complaint [Connecticut, Delaware, Maryland] ma"/ be cause
for the landlord to legally increase rent.

In four states the tenant iIs given the right to affirmative action
if he establishes retaliation. The Delaware, Hawaii and Massachusetts
statutes entitle the tenant to three months rent or to treble damages,
whichever 1s greater, and to the cost of the suit. New Jersey affords
the tenant damages and other equitable xet"adies. The movement of the
legislation should be to include damages in all the statutes, because
of the coercive force behind monetary and equitable penalties.

Those statutes which create rebuttable presumptions are moving the
doctrine of retaliatory eviction on its first step down the inevitable
patNj toward an objective of just.cause to evict, This doctrine has
received prior notice. Recently, California has stopped the eviction
of tenants from mobilehome parks without cause. [California C.C. &789.5.]
New York has for some time forbidden evictions without cause in its
Rent Control legislation. [Emergency Housing Rent Control Law, N.Y.
Lncont™d. Tit. 23, Ch. 3, &1 (Supp. 1971).] The Supreme Court upheld
similar requirements in relation to public housing. [Thorpe v. Housing
Authority. 386 U.S. 670 (1966).]

Delaware, Maine, Maryland, Massachusetts, Minnesota, New Jersey.
Philadelphia Fair Housing Ordinance creates a rebuttable presumption
which extends for one year.

innnesota shifts the burden to the landlord if the notice to
quit is served within 90 days of tenant activity.
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Other Developments

Legislators have not been alone in realizing the importance of
the defense of retaliatory eviction. The NAHB has" adopted a “Fair

Practices Code for Occupancy"™ which contains important language on
the defense of retaliatory eviction.

An owner asserting the right to reject an
occupant™s election to renew the lease or
occupancy for one or more of the above
reasons, shall specify to the occupant in
writing, his specific reasons therefore

at least two months in advance. Retaliatory
action shall not be used as a basis for
denial of lease or continued occupancy.

[See also &5.101 on retaliatory eviction of the Uniform Landlord and
Tenant Relationship Act (June 1972).]
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A. Complaint for Damages and Injunction

Carol Ruth Silver *
Elizabeth A. Truninger

Alan S. Koenig

Michael D. Walker

Berkeley Neighborhood Legal Services

2229 4th Street

Berkeley, California

Myron Moskovitz

National Housing and Development Law Project
Earl Warren Legal Center

Berkeley, California

Telephone = 642-1811

Lawrence L. Duga
2437 Durant Avenue
Berkeley, California
Attorneys for Plaintiff
IN THE SUPERIOR COURT OF THE.STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA

STANFORD ROSE,

Plaintiff,
_Va_
No. 393347
HEWES COMPANY, an unincorporated
association, EUGENE L. FRIEND, COMPLAINT FOR DAMAGES AND
ELLENORE FRIEND, BENJAMIN FRIEND, INJUNCTIONS

MOLLY FRIEND, PETER SOSNICK,
MARVIN SOSNICK, EUWENE SOSNICK,
HONOR RUSSELL, CITY OF BERKELEY,
WILLIAM C. HANLEY, individually
and as City Manager of City of
Berkeley, and JOHN S. ATKINS,
individually and an Director of
Inspection Services of City of
Berkeley, and DOES I through X,

Defendants.

Comes now Plaintiff and alleges as follows:

FIRST CAUSE OF ACTION:
|

L-T Ch. Il - 12
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Plaintiff is, and was at all times Herein. menCUUA, "
of the County of Alameda and a taxpayer oOfF the State of Califormia, the
County of Alameda, and the City of Berkeley.

Defendants EUGENE L. FRIEND, ELLENORE FRIEND,* BENJAMIN FRIEND,
MOLLY FRIEND, PETER SOSNICK, MARVIN SOSNICK, EUGENE SOSNICK, doing
business as HEWES COMPANY, and DOES 1 through V, are owners of the
premises located at 2108 Shattuck Avenue In the City of Berkeley,
County of <;,lameda, State of California. Said Defendants are herein—
after referred to as "LANDLORDS,"™ Said building is three stories
high, the ground floor consisting of commercial establishments, the
second floor containing eighteen apartments, and the third floor
containing eight apartments.

The City of Berkeley is the governmental entity responsible
for enforcing housing codes in the city of Berkeley. These codes
include the State Housing Code, appearing at 8 Cal. Admin. Code
81700 et. seq and the Building, Electrical, Fire Prevention, Gas,
Plumbing, and Housing Codes of the City of Berkeley. WILLIAM C.
HANLEY is the City Manager of the City of Berkeley, and JOHN S.
ATKINS is the Director of the Department of Inspection Services of
the City of Berkeley. Both of said Defendants are responsible
for enforcing said codes in the city G6f Berkeley. DOES VI through
X are agents and employees of said Defendants.

v

HONOR RUSSELL was at all times mentioned herein and Is the
agent of LANDLORDS and all acts alleged to have been committed by
her were done within the scope of her authority. She is the
caretaker of the premises and resides there.

\%

The true names or capacities, whether individual, corporate,
associate, or otherwise, of Defendants DOE 1 through DOE X, inclusive,
are unknown to Plaintiff, who therefore sues said Defendants by such
fictitious names. Plaintiff will seek leave to amend this complaint
to show the true names and capacities of said DOES when the same have
been ascertained. Plaintiff is informed and relieves on such informa—
tion and belief alleges that each of the Defendants named herein as
DOES I through X are responsible for the acts complained of herein,
and did or caused said acts to be done willfully and with knowledge
thereof.

L-T Ch Il -13
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Plaintiff 18 informed and believes and on that ground alleges
that at all times mentioned herein Defendant LANDLORDS were partners
and were agents of each other and at all times were acting within
the scope of such agency and employment.

VIr
On or about September 1, 1965, Plaintiff took possession of
Apartment 1 at 2108 Shattuck Avenue under an oral month-to-month
agreemert with LANDLORDS providing for a monthly rental of $35.
Plaintiff was a student with a low income, and he could not afford
to pay a higher rent. Plaintiff has resided there continuously to

the present and has complied with all terms of such agreement and
is paid up in his rent.
?

VI

The Housing Code of the City of Berkeley, Ordinance No.
309-N.S., was enacted February 1, 1963. Section 1.2 provides as
follows:

The Council of the City cf Berkeley does hereby find,
determine, and declare that there exists and has exis—
ted for many years an appreciable number of residential
buildings within the City of Berkeley which are undesir—
able for habitation because of structural deficiencies,
inadequate maintenance and repair, lack of adequate sani—
tary, heating, lighting, and ventilation facilities,
improper management or any combination of such factors;
that such undesirable buildings adversely affect the
public health and welfare, contribute to overcrowding,
uncafe, and harmful living conditions, and-discourage

the appropriate use and development of property and
hinder civic improvement.

Section 1.3 of said Code provides as follows:

The purpose of this Code is to arrest, remedy, and
prevent the decay &.ii deterioration of residential
buildings and to eliminate blighted neighborhoods and

to provide minimum requirements for res/.denflal buildings
for the protection of life, limb, health, property,
safety, and welfare of the public and the occupants of
residential buildings.

Section 1.4 provides, In part, that "The provisions of this Code are
applicable to all existing or proposed residential buildings o

L-T Ch Il - 24
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At all times mentioned herein, Plaintiff 3 apartment has consisted
of two small rooms. His sleeping room is 111 square feet and his study
if 56 square feet. This is in violation of Section 3.4 of the Berkeley
Housing Code, which requires that every dwelling unit have at least one
habitable room with at least 120 square feet of superficial floor
area.

X

Plaintiff"s apartment in heated by a single gas heater provided
by LANDLORDS. This heater 1is unvented, and therefore i1t emits poisonous
fumes which are dangerous to health. Unvented gas heaters are prohibited
by Section 4.8 of the Berkeley Housing Code.

X1

In violation of Section 5.1 of. the Berkeley Housing Code,
Plaintiff"s apartment contains no kitchen.

X1

Also in violation of Section 5.1 of the Berkeley Housing Code,
Plaintiff"s apartment contains no toilet or washing facilities. In
fact, on the entire second floor, where Plaintiff"s apartment is
located, there is only one usable toilet and shower for men and one
for women. As there are eighteen apartme. ts on the second floor
and all are in violation of Section 5.1 because of lack of toilet
or washing facilities, the one toilet available for men iIs not
always available to Plaintiff when needed.

XIn1

The building in which Plaintiff lives is a fire trap. There
Is no fire alarm, in violation of 8 Cal. Admin. Code &17851. The
fire epcape is a dangerous maze, which leads down a narrow dark"
staircase, partially blocked by a low ceiling, leaving one out on
a first floor roof, with no direction as to hov to find the fire
escape ladder down from “fie roof. The exit from Plaintiff"s apartment
IS too narrow, 1in violation of Section 7.1 of the Berkeley Housing
Code. The front exit of the building must be reached by a flight
of steep stairs which are very poorly lighted and create a hazard
for anyone trying to get out of the building.

X1V

N

Plaintiff is informed and believes and thereby alleges that the
Department of Inspection Services of the City of Berkeley inspected

L-T Ch. Il -15
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LANDLORD®*S building on March. 16, 1967, and again an Fehruary 18, 1969.
Plaintiff is informed and believes and thereby alleges that said
Department noted many violations of the Berkeley Housing Code and of
other codes in said building and has informed. LANDLORDS of these viola—
tions, but LANDLORDS have failed and refused to correct such violations
and Defendants CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS
have taken no action to compel LANDLORDS to obey the Codes.

XV

LANDLORDS had and have a legal duty upon renting their building
to human beings for occupancy to put and maintain such premises In
a condition suitable for occupancy, to inspect the premises to see that
said condition was maintained, and to repair promptly and correct all
conditions which rendered the preoiees unsafe, unhealthful, or
otherwise untenantable.

XVI

LANDLORDS breached this duty owed to Plaintiff. LANDLORD"S con—
duct In renting said apartment to Plaintiff in such a dangerous and
unhealthful condition as elaborated above and in failing to correct
said housing code violations so as to make the apartment fit for
human habitation was unreasonable, illegal, and without privilege.

KVII

Said conduct of LANDLORDS was willful, knowing, md intentional
and done with full knowledge of the i17acts and with full knowledge
that said conduct would proximately cause severe harm aud emotional and
psychological distress and anguish to Plaintiff, as to any person
of ordinary sensitivity.

XVITI

Said conduct of LANDLORDS was the actual and proximate cause
of emotional and psychological distress to Plaintiff, because of
the fear and discomfort of having to live iIn such dangerous and
rrhealthful conditions, all to his damage in the sum of $10,000.

XX

Said conduct of LANDLORDS was malicious and oppressive.
LANDLORDS have undertaken a deliberate policy of renting a building
in an unhealthful and dangerous and illegal state to .poor tenants
without any intention of correcting said housing code violations.
They have done so because In view of their wealth and power and
Plaintiff"s poverty and helplessness, LANDLORDS believed they might
at will violate the laws of the State of California and the City of

L-T Ch. Il - 15
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Berkeley." "Plaint:iff 18 I W AVn minxnr lu
damages from each of said LANDLORDS in the sum of $100,0

SECOND CAUSE OF ACTION
|

Plaintiff repeats, realleges and incorporates herein Paragraphs
I through XVI and XVII1 through XIX of the First Cause of Action.

IT
At all times mentioned herein, LANDLORDS recklessly and in
wanton disregard of the possible consequences to Plaintiff failed
to comply with their duties to repair said premises, knowing that
said conduct would unreasonably expose Plaintiff to the damages
alleged herein, iIn that the premises were thereby rendered dangerous,
unhealthful, and unfit for human habitation.
THIRD CAUSE OF ACTION
[

Plaintiff repeats, realleges and incorporates Paragraphs I
through XVI* and XVII1 of the First Cause of Action.

1
At all times mentioned herein, LANDLORDS carelessly and
negligently failed to comply with their duties to repair said
premises, thereby rendering the premises dangerous, unhealthful,
and unfit for human habitation.
FOURTH CAUSE OF ACTION
|

Plaintiff repeats, realleges and incorporates Paragraphs |
through XVI and XVII1 through XIX of the First Cause of Action.

1
The conditions described hereinabove constitute a nuisance,
within the meaning of 8 Cal. Admin, Code &817014.1 and 17925 and
.28 of the Berkeley Housing Code, depriving Plaintiff of
reasonable, safe, healthy, and comfortable use of said premises.
Il

LANDLORDS refuse to abate such nuisance

I-T Ch. Il - 17
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FIFTH CAUSE or AUixvri;
[

Plaintiff repeats, realleges, and incorporates herein
Paragraphs 1 through XVl and XVI11 of the First Cause of Action.

%
11

By the lease between Plaintiff and LANDLORDS, LANDLORDS impliedly
covenanted that Plaintiff should ha,r~ quiet enjoyment of the leased
premises during the term of the lease, LANDLORDS having a legal duty
to repair and maintain the premises in a safe and healthful condition.
Civil Code Section 1927.

(]

In breach of said covenant, LANDLORDS have continuously failed
and refused to repair said premises to correct the housing code
violations previously described, and such failure to repair has
rendered the premises unsuitable for occupancy.

SIXTH CAUSE OF ACTION:
|

Plaintiff repeats, realleges, and incorporates herein all
Paragraphs of the First Cause of Action through Fifth Causes of Action.

1
LANDLORD®*S failure and refusal to correct said housing code
violations 1is irreparably injuring Plaintiff, and he has no adequate
remedy at law. Relief from the continuing failure of LANDLORDS to
correct such violate“$ vrould require a multiplicity of suits.
The damages to be recovered in such suits wouldbe very uncertain.
For these reasons, LANDLORDS should be enjoinedby this Court from
failing to correct said violations.
SEVENTH CAUSE OF ACTION:
[

Plaintiff repeats, realleges and incorporates herein Paragraphs
I through VIl of the First Cause of Action.

L-T Ch. I'll - 18
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Within the scope of her authority as LANDLORD"S agent, HONOR
RUSSELL has, during the past year, entered Plaintiff"s apartment
without his permission, such, entries constituting trespass and
invasion of privacy. On one occasion she removed Plaintiff"s hot
plate without his permission.

i
Such acts generally damaged Plaintiff in the sum of $1,000.
v

Said acts were committed intentionally, deliberately, and
maliciously, and therefore Plaintiff is entitled to exemplary
and punitive damages from HONOR RUSSELL in the amount of $2,000.

EIGHTH CAUSE OF ACTION:
|

Plaintiff repeats, realleges, and incorporates herein all
Paragraphs of the First Cause of Action and Paragraph Il of the
Seventh Cause of Action.

LANDLORDS have treated the other tenants at 2108 Shattuck
in a similar manner. Their apartments are similarly in violation
of the housing codes, and they have faced similar harassment by
HONOR RUSSELL. After discussing these problems with his fellow tenants
in the early part of May, 1969, Plaintiff spoke with LANDLORD PETER
SOSNICK and explained to him the collective grievances of the tenants.
PETER SOSNICK told Plaintiff that there was a need for a code of
house rules, and he advised Flaintiff to draw up a petition
itemizing the tenants®™ complaints and to submit such petition to
LANDLORDS.

i
On or about May 19, 1969, Plaintiff subcitted a petition to
LANDLORDS requesting that the tenants® grievances be considered by
LANDLORDS. Said petition was signed and agreed to by 24 out of
approximately 27 tenants. A copy of said petition is attached to
this complaint, labeled Exhibit A, and incorporated herein by reference.
v

After the petition was submitted to LANDLORDS, LANDLORDS did not
respond or contact the tenants. However, harassment of tenants by
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early part of August, 1969, Plaintiff again contacted PETER SOSNICK
and asked him what action was to be taken upon the petition. PETER
SOSNICK advised Plaintiff that LANDLORDS had met and discussed the
matter and had decided to take no action upon the petition, and if
Plaintiff did not like this decision, he should move.

%

On or about August 14, 1969, Plaintiff was given a notice of
termination of tenancy by LANDLORDS. Said notice required Plaintiff
to vacate the premises on September 20, 1969. A copy of said notice
Is attached to this Complaint, labeled Exhibit.2, and incorporated
herein by reference.

Vi

At the time said notice was served, Plaintiff had lived iIn his
apartment for approximately four years. He was (and 1s) paid up
in his rent, and had in no way violated any provision of his lease.
Plaintiff 1s informed and believes, and thereby alleges, that no
notice of eviction had been served on any tenant during the four
years he has lived there.

Vil

Said notice of termination of tenancy was served upon Plaintiff
solely in retaliation for his efforts to organize the other tenants
to petition LANDLORDS for a redress of grievances and to see that
LANDLORDS comply with the housing codes of the State of California «
and the City of Berkeley. Plaintiff is also informed and believes,
and thereby alleges, that LANDLORDS will attempt to evict Plaintiff
in retaliation for Plaintiff 3 bringing this lawsuit against LANDLORDS.

VI

LANDLORDS should be enjoined from filing any eviction action
against Plaintiff without first showing good cause to this Court.
Unless so enjoined, LANDLORDS will attempt to evict Plaintiff in
retaliation for his attempts to exercise his right? under the First
Amendment of the United Statets Constitution of freedom of assembly
with his fellow tenants and to petition his government for a redress
of grievances by filing this lawsuit. Also, unless so enjoined,
LANDLORDS will deprive this Court of jurisdiction over Plaintiff’s
causes of action for injunctive relief by evicting Plaintiff, for
then such causes of action would be moot. Plaintiff has no adequate
remedy at law to prevent such eviction.

L-T Ch. Il - 20
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Plaintiff repeats, realleges and incorporates herein all
Paragraphs of the First Cause of Action.

Defendants CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S.
ATKINS and DOES VI through X have abused their discretion by failing
to diligently enforce the housing codes against LANDLORDS, and they
will continue to do so unless enjoined by this Court from so failing.
Plaintiff has no adequate remedy at law for relief from such failure.

TENTH CAUSE OF ACTION:

Plaintiff repeats, realleges and incorporates herein all
Paragraphs of the First Cause of Action.

Plaintiff is informed and believes, and thereby alleges, that
Defendants CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS
and DOES VI through X have conspired and continue to conspire with
LANDLORDS to deprive Plaintiff of the benefits of the housing codes,
which were enactud to protect tenants such as himself from unsafe
and unhealthful living conditions, by failing to enforce the codes
diligently. Unless enjoined from continuing this conspiracy, said
Defendants will continue to so conspire, all to Plaintiff*s harm.
Plaintiff has no adequate remedy at law for relief from such conspiracy.

ELEVENTH CAUSE OF ACTION:

Plaintiff repeats, realleges, and incorporates herein all
Paragraphs of the First Cause of Action and Paragraph Il of the
Tenth Cause of Action.

In furtherance of this conspiracy, Defendants CITY OF BERKELEY,
WILLIAM C. HANLEY and JOHN S. ATKINS, and their agents and employees,
DOES VI through X, have refused to allow Plaintiff"s counsel to inspect
its file on the property located at 2108 Shattuck Avenue, Berkeley,
which file contains information concerning inspections of said property
and numerous housing code violations. Such files are public records and
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said Defendants™ refusal to make, them available to the general public
is wholly without statutory authority. Nevertheless, through their
agents, Defendants told Plaintiff"s -counsel that i1t was "office
policy” not to show such files-to anyone without the vritten consent
of LANDLORDS". %

n Xx

Plaintiff needs the information withheld by said Defendants in
order to properly pursue his rights to obtain the benefits of the
housing codes. Plaintiff prays leave to amend this Complaint when
he secures such information and is thereby able to more specificclly
allege what housing code violations exist on the property. Said
Defendants® refusal to disclose such information is wholly without
authority and is wholly i1llegal, but nevertheless they will continue
to refuse to divulge such information until enjoined by this Court
frcm refusing tr do so.

WHEREFORE, Plalnu-ff prays judgment against Defendants as follows:

1. On the First, Second and Fourth Causes of Action:

General damages of $10,000 jointly and severally against Defend
dants HEWES COMPANY, EUGENE L. FRIEND, ELLENORE FRIEND, BENJAMIN
FRIEND, MOLLY FRIEND, PETER SOSNICK, MARVIN SOSNICK, and EUGENE SOSNICK,
and punitive damages against each of said Defendants in the amount of
$100,000;

2. On the Third and Fifth Causes of Action:

General damages of $10,000 jointly and severally against De—
fendants HEWES COMPANY, EUGENE L. FRIEND, ELLENORE FRIEND, BENJAMIN
FRIEND, MOLLY FRIEND, PETER SOSNICK, MARVIN SOSNICK, and EUGENE SOSNICK;

3. On the Sixth Cause of Action:

For a preliminary and permanent injunction enjoining Defendants
HEWES COMPANY, EUGENE L. _FRIEND, ELLENORE FRIEND, BENJAMIN FRIEND, MOLLY
FRIEND, PETER SOSNICK, MARVIN SOSNICK, and EUGENE SOSNICK, from failing
to correct th"i housing code violations as described in the First Cause
of Action;

A. On the Seventh Cause of Action:

General damages in the amount of $1,000 against Defendant HONOR
RUSSELL and jointly and severally against Defendants HEWES COMPANY,
EUGENE L. FRIEND, ELLENORE FRIEND, BENJAMIN FRIEND, MOLLY FRIEND, PETER
SOSNICK MARVIN SOSNICK, and EUGENE SOSNICK and punitive damages in the
amount of $2,000 against Defendant HONOR RUSSELL;

5. On the Eighth Cause of Action:
A temporary restraining order, preliminary Injunction and permanent
injunction forbidding Defendants HEWES COMPANY, EUGENE L. FRIEND, ELLENORE
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"FRIEND, BENJAMIN FRIEND, MOLLY FRIEND, PETER SOSNICK, jiakyui auon’iv,
and EUGENE SOSNICK from filing any eviction action against Plaintiff
vithout first showing good causa to this Court;

6. On the Ninth. Cause of Action:

For a preliminary and permanent injunction enjoining Defendants
CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS from failing
to diligently enforce the housing codes against LANDLORDS;

7. On the Tenth Cause of Action:

For a preliminary and permanent Injunction enjoining Defendants
CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS from conspiring
with LANDLORDS to deprive Plaintiff ok the benefits of the housing codes
by failing to enforce them diligtitly;

8. On the Eleventh Cause of Action:

For a preliminary and permanent injunction enjoining Defendants
CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS and their
agents and employees, from refusing to allow Plaintiff or his counsel
or his authorized representative to inspect their file on the property
located at 2108 Shattuck Avenue, Berkeley;

9. For costs of this action; and

10. For such other relief as the Court deems just.

Myron Moskovitz
Attorney for Plaintiff
September 12, 1969
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Elizabeth A. Truninger

Alan S. Koenig

Michael D. Walker

Berkeley Neighborhood Legal Services
2229 4th Street

Berkeley, California

Kyron Moskovitz

National Housing and Development Law Project
Earl Warren Legal Center

Berkeley, California

Telephone: 642-1811

Lawrence L. Duga

2737 Durant Avenue
Berkeley, California
Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COI*TTTY OF ALAMEDA

STANFORD ROSE,
Plaintiff, No. 393347
-VS- VERIFICATION OF COMPLAINT

HEWES COMPANY, et. al.

N W\

Defendants.

I, the undersigned, say:

I am a party to the above-entitled matter; the foregoing
document is true of my own knowledge, except dS to the matters which
are therein stated on my information and belief, and as to those
matters | believe it to be true.

I declare under penalty of perjury that the foregoing
is true and correct.

Executed on 9/12/69 at Berkeley, California.

Stanford C. Rone



B. Order to Show Cause

Carol Ruth Silver

Elizabeth A. Truninger

Alan S. Koenig

Michael D. Walker

Berkeley Neighborhood Legal Services
222.9 4th Street

Berkeley, California

Myron Moskovitz

National Housing and Development Law Project
Earl Warren Legal Center

Berkeley, California

Telephone: 642-1811

Lawrence L. Duga
2437 Durant Avenue
Berkeley, California
Attorneys for Plaintiff
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

STANFORD C. ROSE, )
Plaintiff, ) No. 393347
-VS- ) ORDER TO SHOW CAUSE IN RE
) PRELIMINARY INJUNCTION AND
HEWES COMPANY, et. al. ) TEMPORARY RESTRAINING ORDER
Defendants.}

On reading the verified complaint of Plaintiff on file in this action,
and it appearing to the satisfaction of the Ccurt that this is a proper
case for granting an order to show cause and a temporary restraining order,
and that unless the temporary restraining order prayed for in said complaint
be granted, great and irreparable injury will result to Plaintiff before
the matter can be heard on notice; and Plaintiff having filed a written
undertaking in the sum of 35.00 dollars, conforming to the provisions
of 8529 of the Code of Civil Procedure, which undertaking is hereby
approved by the Court;

Now, therefore, it is hereby ordered that the above-named Defendants,
and each of them appear before this Court in Dept. 1 on 9-30-69 at the hour
of 2:00 p.m. then and there to show cause, if they have any, why they, and



each of them, and their agents, servants, employees and representatives
should not be enjoined and restrained during the pendancy of this

action from engaging in, committing or performing, directly or
indirectly, any and all of the following acts:

a) As to Defendants Hewes Company, Eugene L. Friend, Ellenore Friend,
Benjamin Friend, Molly Friend,, Peter Sosnick, Marvin Sosnick, and

Eugene Sosnick: (1) From failing to correct the housing code violations
described in the First Cause of Action and C2) from filing any eviction
action against Plaintiff without first showing good cause to this Court;
b) As to Defendants City of Berkeley, William C. Hanley, and John S.
Atkins: (D from failing to diligently enforce the housing codes of

the State of California and the City of Berkeley against LANDLORDS,, as
described in the First Cause of Action, C2) from conspiring with
LANDLORDS, as described in the First Cause of Action, to deprive
Plaintiff of the benefits of ithe housing codes of the State of California
and the City of Berkeley by failing to enforce them diligently,

and (3) from refusing to allow Plaintiff or his counsel or his authorized
representative to inspect their file on the property located at

2108 Shattuck Avenue, Berkeley, California.

It is further ordered that pending the heating and determination
of said order to show cause, Defendants Hewes Company, Eugene L. Friend,
Ellenore Friend, Benjamin Friend, Molly Friend, Peter Sosnick, Marvin
Sosnick, and Eugene Sosnick, and each of them and their officers, agents,
employees, representatives and all persons acting in concert or participating
with them, shall be and they are hereby restrained and enjoined from
filing any eviction action against Plaintiff from the premises at 2108
Shattuck Avenue, Berkeley, without first showing good cause to this
Court.

September 16, 1969 Robert H. Kroninger
Judge of the Superior
Court of Alameda County
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,For a Temporary Restraining Order

Carol Ruth Silver

Elizabeth A. Truninger .
Alan S. Koenig

Michael D. Walker

Berkeley Neighborhood Legal Services

2229 4th Street

Berkeley, California

Myron Moskovitz

National Housing and Development Law Project
Earl Warren Legal Center

Berkeley, California

Telephone: 642-1811

Lawrence L. Puga
2437 Durant Avenue
Berkeley, California
Attorneys for Plaintiff
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

STANFORD ROSE, )
Plaintiff, ) No. 393347
-VS- ) MEMORANDUM OF POINTS AND AUTHORITIES
) - SUPPORTING APPLICATION FOR
HEWES COMPANY, et. al. ) TEMPORARY RESTRAINING ORDER
Defendants.}

A temporary restraining order may be granted without notice to the
opposite party where it appears by verified complaint that great or
irreparable injury would result to the applicant before the matter can be
heard on notice. Code of Civil Procedure, Section 527, "lrreparable
Injury" means that species of damage, whether great or small, emat ought
not to be submitted on the one-hand, or inflicted on the other. Anderson
v. Souza, 38 Cal. 2d. 825, 243 2d 497.

11
It is unconstituional state action for courts to be used to evict
a tenant because of his attempts to organize other tenants to protest

housing code violations. Hosey v. Club Van Courtlandt, 299 F, Supp. 501
(S.D.N.Y. 1969). See also Edwards v. Habib, 397 F. 2d 687 (D.C. CirP 1968),
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Portnoy v. Hilll, 224 NYS 2d 278 CL963), end MoslooyiX, ''Retaliatory
Evictions—- The Law and the Tacta’, Clearinghouse Review, May 1969 it

p- 4.

Respectfully suomitted,,

Myron Moskovitz
Attormey for Plaintiff

September 12, 1969
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Carol Rath. Silyer

Elizabeth A. Truninger

Alan S. Koenig

Michael D. Walker

Berkeley Neighborhood Legal Services
2229 4th Street

Berkeley, Califomia

Myron Moskovitz

National Housing and Development Law Project
Earl Warren Legal Center

Telephone: 642-1811

Lavrence L. Duga
2437 Durant Avenue
Berkeley, Califomia
Attormeys for Plaintiff
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAVEDA

STANFORD ROSE,
PlaintifT, No. 393347
_VS_
UNDERTAKING ON TEMPORARY
HEWES COMPANY, et. al. RESTRAINING ORDER
Defendants.

WHEREAS Plaintiff has filed his complaint in the above-entitled action,
and has made application for a temporary restraining order against the
above-named defendants enjoining and restraining them fronm the conmission
of certain acts as is more particularly set forth and described In said
complaint and temporary restraining order;

And Whereas said Plaintiff desires to give an undertaking to the effect
that he will pay to the parties enjoined such damages, not exceeding the
amount specified In this undertaking, as euch parties may sustain by reason
of said temporary restraining order, If the Court finally decides that
Plaintiff was not entitled thereto;

L-T Ch. Il - 32
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plaintiffwill® pay to said parties” restrained such damaye. not .eac.sears
the sum of $35.00 as such parties or any of them may sustain bp reason
of said temporary restraining order If the Court finally decider that
Plaintiff was not entitled to said temporary restraining order.
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E. Settlement Agr PP M

" SETTLEVENT AFEHTENT.

0%

This settlement agreement is made this 15th day of October, 1969,
fov the purpose of settling actionNo. 393347 now pending in theSuperior
Court of the State of California for the County of Alameda, and all con—
troversies between Stanford Rose, plaintiff therein, and all defendants
therein, except that as to defendants City of Berkeley and employees of
.the City of Berkeley, individually and as such employees, the controversies
to be hereby disposed of shall be limited to those in connection with the
real property situated at the southwest corner of Shattuck Avenue and
Addison Street in Berkeley and particularly the portion thereof commonly
known as 2108 Shr.ctuck Avenue (herein called "the property™).

For the purposes of such settlement, the parties agree as follows:

1. The owners of the property agree to pay to plaintiff the sum of
$1,525.00. In consideration therefor, plaintiff agrees to release all
claims, demands, damages, actions and causes of action of every kind,
known or unknown, as set forth in Exhibit A attached hereto and made a
part hereof, and agrees that he and his attorneys shall duly execute said
release.

2. Plaintiff may continue his present occupancy at 2108 Shattuck
Avenue, Berkeley, until April 1, 1970 (when his tenancy shall terminate
unless terminated prior thereto under paragraphs 3 and 4 following) on
the same terms as other tenants similarly situated except that his rental
shall be $1.00 per month, to be increased to $35.00 per month upon com—
pletion of the alterations or improvements listed in Exhibit B attached
hereto.

In consideration therefor, plaintiff agrees to peaceably quit the
premises and building on the termination of his tenancy and to accept said
premises and building in 1ts present condition and assume all risks thereof
and therein, and except for claims for compensatory damages for actual
bodily injury or property damage which he may hereafter sustain by reason
of an event hereafter occurring (specifically excluding any elate for
discomfort or mental, emoticnal or psychological distress or damage by
reason of the condition of the building or his premises), plaiutiff hereby
waives (in addition to the release referred to in paragraph 1 above) all
right to make any claim or demand in connection with his continued tenancy,
of the kind alleged in his complaint in said action No. 393347 and all
claims, demands, damagee, actions and causes of action of every kind which
may arise out of or in any way be connected with his said tenancy or the
condition of the building or his premises.
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3. The owners agree to make the Improvements or alterations
set forth In Exhibit B attached hereto and Incorporated herein by
reference withic the time periods therein specified, provided however .
that if the owners determine that the cost of all improvements and
alterations that are required, necessary or advisable in connection
with the reside-rial portion of the property (including those in
Exhibit B) make the doing of such work economically unfeasible, the
owners shall have the right to not do the work and to terminate
residential occupancy of the bui-ding or to temporarily vacate the
residential portions of the building to make extensive improvements
or alterations. In such events,, or if for any other reason the owners
determine to terminate residential occupancy of the building, or if
It becomes necessary to vacate the residential portions of V.e building
plaintiff agrees that his tenancy shall terminate at the time provided
in the notice of termination given to him and other tenants "similarly
situated (such notice being that required by lav).

4. 1t is further agreed that should Improvements or
alterations to be made by the owners (said improvements not necessarily
being limited to those listed iIn Exhibit B) require the use of the
premises now occupied by plaintiff, plaintiff will vacate said
premises and move to other premises of at least the same gross area
offered to him the building, or, if he so prefers, will vacate
the building entirely.

5. The above action shall be dismissed with prejudice against
all defendants therein, and plaintiff and his attorneys agree (subject
to the exception in paragraph 2) that they will not bring or encourage
any other action or proceeding against defendants in connection with
the property or any tenancy therein.

6. The house rules for the residential portion of the property
set forth in Exhibit C attached hereto and incorporated herein by
reference shall become operable i1mmediately.

7. This agreement is a result of a compromise and shall
never at any time for any purpose be considered as an admission of

liability or responsibility on the part of any of defendants, who
continue to deny such liability and disclaim such responsibility.

8. The advice of legal counsel has been obtained by plaintiff
prior to signing this settlement agreement.

STANFORD ROSE

HEWES CO.

B
yF'or the owers of the property

referred to abowve.
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ELEAM.SE

FOR CONSIDERATION, receipt of which is hereby acknowledged, the
undersigned, for himself and his heirs, personal representatives,
successors and assigns, hereby releases and forever discharges
HEWES COMPANY, an unincorporated association, EUGENE L. FRIFJD,
ELLENORE FRIEND (also known as ELINOR FRIEND), BENJAMIN FRIEND,

MOLLY FRIEND, PETER SOSNICK, MARVIN SOSNICK, EUGENE SOSNICK,

HONOR rUSSELL, and all other owners of the property at 2108

Shattuck Avenue, Berkeley, who are not hereinabove named, and

any and all other persons, firms, associations, or corporations,
including, but not limited to, insurers who may be or become liable
to the undersigned, of and from any and all claims, demands, damages,
actions and causes of action of every kind, known or unknown,

arising out of or in any way connected with the tenancy of

the undersigned at 2108 Shattuck Avenue, Berkeley, or the condition
of said property, including but not limited to the conditions
referred to by the undersigned in the complaint in action No. 393347
in the Alameda County Superior Court; and the undersigned agrees that:

1. Th.Is release shall apply to all unknown or un—
anticipated results of the tenancy or conditions described above as
well as those known and anticipated, and upon advice of legal
counsel, the undersigned hereby waives all rights under California
Civil Code, Section 1542, which Section has been fully explained.

2. This release is the result of a compromise and
shall never at any time for any purpose oe considered as an admission
of liability or responsibility on the part of the parties herein
released, who continue to deny such liability and to disclaim such
responsibility.

3. The advice of legal counsel has been obtained by the
undersigned prior to signing this release, and the undersigned
agrees that a dismissal with prejudice in favor of all the parties
hereby released shall be entered by the attorneys for the under—
signed iIn every and all actions now pending, which involve the
tenancy, conditions or occurrence referred to above.

Dated: October 15, 1969.
STANFORD ROSE
STATE OF CALIFORNIA )

) SS.
COUNTY OF ALAMEDA )

L-T Ch. Il - 36

Outfint H=usy *d Uw 8K



and 1 hereby represent and declare that 1 have tuny upimucu

foregoing release to the signing party, wo" In tum acknowledged
t me an understanding of said release and the legal effect thereof;

and the signature on the release was personally matte by the
person whose name It 1Is.

Joyraon Moskovitz
Attormey for Plaintiff

L-T Ch Il -37
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Al Heating approved by the City of Berkeley shall be
provided for the premises occupied by plaintiff in the
building.

B. Fire exiting approved by the City of Berkeley shall
be provided for the building, and at least four (4) fire
e alarms (wnich may be of the pull type) shall be iInstalled
in the residential portions of the building.

C. Adequate lighting shall be provided and maintained
from the front door of the building on Shattuck Avenue to
plaintiff s premises in the building.

2. As soon as reasonably possible, but not more than one hundred
twenty (120) days from the dat« of this agreement, the owners
agree that:

A.  An addrtional toilet and shower for men will be In-
stalled on the second floor of the building. Such shower may
replace the existing bathtub on the second floor. When a toilet
ceases to operate, 1t will be returmed to working order as soon
as reasonably possible, after being reported to the manager.

B. The north wall of plaintiffs premises shall be made
thicker In order t better resist soud.

C. An operable washtub or sink for washing clothes will
be Installed and maintained on the second floor iIf reasonably

practicable In view of the overall plans for the residential
portions of the building.

L-T Ch Il -38
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HOUSE RULES

For the residential portion of the Frances Shattuck Building, 2108
Shattuck Avenue, Berkeley, California.

1. No person shall enter any other person®s premises without his
express permission, except in case of an apparent emergency (examples:
fire, gas leak, flooding) and except as necessary in connection

with a program of improvements and alterations, in which case manage—
ment will transmit whatever advance notice it has. When management
has a justifiable reason for entering a tenant"s premises, the tenant
shall not unreasonably withhold such permission. (Example: routine
repair work, showing the premises to a prospective new tenant.)

2. Tenants may decorate the interior of their premises in any legal
manner, provided the decorations do not damage the premises and are
removable without damage to the premises, and that no paint shall be
applied (except to the tenant"s own property) without management®s
approval. Tenants shall have control over the arrangement of furni—
ture w. thin their premises.

3. Tenants shall furnish the manager with the names and addresses
of overnight guests who stay longer than two consecutive nights.
Guests shall identify themselves as guests of a particular tenant
iIf inquiry is made by management. Tenants agree to limit the
frequency and number of overnight visitors so as not to overtax the
facilities of the building, and iIn this respect consideration shall
be had for the convenience of the permanent residents of the
building.

4. All persons connected with the building (namely, tenants, guests,
owners, and management) shall treat each other with consideration and
courtesy, and respect one another®s right of privacy.

5. If any tenant has a grievance concerning the building or its
management and obtains no satisfaction of his grievance from the
manager, he shall have the right to meet with one of the owners or
a representative of the owners within five days after his request
for such a meeting is communicated to one of the owners designated
for such purpose. Such meeting .shall be held at the building or at
such other place as is mutually agreed upon.

6. No pets shall be kept in the building, except fish or birds. Pets
belonging to daytime visitors shall be kept in the premises of the
person being visited.

7. No children shall remain overnight in the building. Children who
are daytime visitors shall remain within the premises of the person
being visited.
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Apremises nor use Chelr premises in «u> —_—
hazardous purpose, nor permit any nuisance on their premises.

9. Tenants shall not transfer or sublet their premises without the
express permission of the owners or management, and at the termination
of their tenancy shall vacate their premises and leave them in good
order.

10. In the event that community kitchens are installed in the building,
tenants shall observe reasonable rules in connection with the use
thereof.

11. The foregoing rules will not be changed without the consent

of a majority of the tenants, and the owners. Nor shall any
additional rules be put into effect without the consent of a majority
of the tenants, unless such rules directly affect the physical
condition of the building or involve direct and immediate expense
to the errors. In the latter case, a majority of the tenants shall
I.v consulted before the rule becomes effective, except that in an
emergency situation, a new rule may be put into effect before such
consultation but such consultation shall then take place as soon
thereafter as reasonably possible. All new rules shall require the
approval of the owners.
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Contents:

mm
w. Py
NATIONAL HOUSING LAW PROJECT
2150 Shattuck Avenue, Suite 300
Berkeley, CA 94704
(415) 548-9400

RETALIATORY EVICTION PACKET

March 11, 1982

List of states with laws against retaliation.

Chapter 111, Handbook on Housing Law (1973).
Overview and model pleadings.

Troy Hills Village, Inc. v. Fischler, et al., 121
iJ.J. Super A. 2d (1973). Amicus
brief. Excellent bibliography of cases and basic
flow of argument.

Robinson v. Diamond Housing Corp., 150 U.S. App.
17, 463 F.2d 853 (D.C. Cir. 1972). The best
brief ever written on this issue, but slightly
out of date 1in citations.

S.P. Growers Association v. Rodriguez, 17 Cal.3d
719, 552 P.2d 721, 131 Cal. Rptr. 761 (1976).
Opinion and article summarizing the case. Recog —
nizes common lav protection against retaliation
where farmworker tenants are exercising statutory
rights.

Windward Partners v. Santos, 59 Hawaii 104, 577
P.2d 326 (1978). Opinion. Retaliation held to
be a defense to eviction where tenant exercises
statutory rights.

Sims v* Century Kiest Apartments, 567 S.W.2d 526
TT97B7« Texas appellate opinion recognizing
tenants " right to damages for retaliation by land-—
lord motivated by tenant reporting code viola—
tions .

Barela v. Superior Court of Orange County, 178
Cal. Rptr. 618, P.2d (Cal. Sup. Ct.,
1981). Tenant reporting landlord criminal
activity 1is protected from landlord ™ retaliatory
eviction attempt.

[continued]



See also:

Cal. Assembly Bill No. 3093 (enacted 1979)
broadly defines "harassment” to include retalia—
tion. Allows injunction, attorney"s fees, etc.

Lead case, Edwards v. Habib, 397 F.2d 687 (D.C.
Cir. 1968), cert. denied, 393 U.S. 1016 (1969).
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RENT CONTROL

INTRODUCTION

WHY RENT CONTROL SHOULD END

Because 1t is unchristian, un-American, and
unconstitutional.

Because it isagainst God and the Bible.

Because it isatheist and Communist 1In origin.
Because 1t is unfair, unjust, and discriminatory,
aecause 1t is arbitrary and unprincipled and
unbusinesslike.

Because it isdictatorial and tyrannical.

3ecause it isbasically and fundamentally wrong. It
makes orphans out of tenants and slaves out of owners.
Because 1t gives more money to the tenants to buy
whiskey, to gamble, and to throw to the wind...~*

Rent control often evokes strong visceral reactions, as the
preceding passage attests. Rent control has been blamed for
the fall of France, the fall of the democratic government cf
Austria, the decree € in the birth rate, and a good many other
things. The praise or blame, hostility or applause predict—
ably follow the economic self-interest and social philos—
ophy of the individual. Debates over rent control carry

both its proponents and 1its detractors into complex issues

cf economics, housing and taxation.

Though there may never be an ultimate resolution of these
issues, rent control has existed in one form or another Tfor
centuries 1in scores of countries all over the world. Some
sources suggest rert controls may have been used 1iIn ancient
Rome about 150 B.C and documentation of its existence dates
from the Middle Ages 1in Europe.**

In the United States, state and local rent controls were
enacted on a limited basis around the time of World War 1.

¢Statement by the Property Owners Council, Nashville,
Tenness by Rep. Rich of Pa., 95 CCNG. REC. A1469
(1949) cuoted in Willis, A Short History of Rent
Control Laws, 26 CORNELL L.Q. 54, 37-98 (1950)."
**lbid, pp. 37-83.



"Emergency" rent controls were also enacted during World War
Il and temporarily renewed by Congress until 1954. Mew York
City, 1in contrast to the rest of the nation, has had con—
tinuous controls, except for the period between 1929 and
1942, since 1921. State and local controls have been in
effect in Mew York since 1950.

The high levels of inflation, which began in the late 1960°"s
and which are still very much with us today, led, in the
early 1970"s, to the introduction of rent controls 1in many
areas of the United States. Most of these so-called second
generation controls were in the megalopolis from Washington,
D.C. to Mew England.

Ac the federal level, on August 15, 1971, President Mixon
ordered a 90-day national freeze on wages and prices,
including rents, pursuant to the powers granted him under
the Economic Stabilisation Act of 1970 (Public Law 9i-379,
84 Stat. 795). This temporary freeze was replaced by a
phase 1l economic stabilization program which permitted
landlords (1) an annual 1increase equal to 2.5 percent of the
bas? rent, (2) rent increases based on increases of state
and local property taxes, (3) capital improvement 1increases,
(4) base rent increases, and (5) hardship increases. Single
family homes and units owned by landlords who owned not

more than four rental units were exempt from these controls.

The termination of the phase Il controls on January 12,
1973, resulted in the pannage of more state and local rent
controls. Today, according to the National Multihousing
Council, seven states (New York, Maryland, Connecticut,
Maine, Massachusetts, Louisiana and Arizona) and Washington,
D.C. have statutes relating to rent control. It i1s said,
however, that the statutes 1in Arizona and Louisiana are
actually a means to preclude rent control in those states
because tney preempt rent control. Arizona®s law (Arizona
Revised Statutes 33-1329) says, 1In part:

A.  Notwithstanding any other provisons of law to the
contrary the state legislature determines that the impo—
sition of rent control on private residential housing
units by cities, 1including chapter cizies, and towns 1is
of statewide concern. Therefore, the power to control
rents on private residential property 1is preempted by
the state. Cities, including charter cities, or towns
shall not have the power to control rents.

B. The provisions of subsection A shall not apply to
residential property which 1is owned, financed, 1insured
or subsidized by any state agency, or by any city,
including charter city, or town.



The National Multihousing Council also advises that over 250
communities throughout the country have rent control ordi—
nances 1in effect. By one estimate, about one eighth of all
U.S. rentals are under some kind of control.* Major cities
with rent control ordinances 1include San Francisco, Los
Angeles, New York and 3oston. Other California ccmmunities
having rent control include Berkeley, Beverly Hills,
Campbell, Carson, Cotati, Davis, Hayward, Hawthorne, Hemec,
itialto, San 3ernadino, San Jose, San Marcos, Santa 3arbara
County and Santa Monica. Several of those ordinances relate
to mobile heme parks.**

On June 30, 1980, the California voters rejected a rant
related measure (Proposition 10) by a vote of 4,090,130
(54.6 percent) to 2,247,395 (35.4 percent). Those opposed
to Proposition 10 argued that it would have "eliminated

* * * renter * * * protections and made effective future
protections 1impossible.***

"Fowler, George. "The 3ictar Fruit of Rent Control.™
Nations Business, (August 1978), p. 63.

**A comprehensive review of rent control 1in California 1is
contained in a December 4, 19S50, California Association of
Realtors memorandum. Information on the status of rent
control legislation and ordinances 1in other states can be
found in "The Spread of Rent Control - Rent Control
Activities Through August 15, 1980," prepared by the
National Multihcusing Council. Both of these documents
ari available tor review in the research division library.

***The official title and summary of Proposition 10 prepared
bv the attorney general savs:
RENT, INITIATIVE CONSTITUTIONAL AMENDMENT. Declares
rent control to be a matter cf local government concern.
Provides that rent control shall be 1imposed only by vote
of the people through enactment of local ordinances.
Prohibits state*enacted rent control. Permits annual
root increases based on Consumer Price Index and addi—
tional 1increases based on other speci:led factors.
Requires that rent control ordinance establish a com—
mission to resolve grievances 1involving rent increases.
Exempts specified types of rental units from rent
control. Prohibits landlord retaliation for exercise or
tenant®"s rights. Repeals existing rent control ord”r.onci
as of date of next election. Fiscal 1impact on scare or
local governments: No state fiscal effect. Minor
increases 1in local election expenditures. Possible
increase in local government costs to administer
landlord/tenant grievances.



COMPONENTS OF RENT CONTROL LAWS

Opponents of rent control have successfully attacked local
measures on the ground that the state"s delegation of police
power is insufficient to allow such local enactments. Under
the common law rule of municipal corporations, the state
possesses all police power relating to any municipal affair,
subject only to the federal or state constitutions. Thus,
before a locality can enact rent control, the stats must
sufficiently delegate 1its police power to the municipality.

Decisions dealing with local rent control indicate that
three factors play a role 1in determining whether a court
will find a sufficient delegation of police power: (1) the
source of the police power; (2) the language used 1in the
delegation cf police power; and (3) the judicial attitude
towards rent control.

The literature defines four sources of police power which

exist as possible bases for valid local rent control: the
city charter, constitutional home rule, legislative heme rul
and specific enabling legislation. Most state statutes

dealing with rent control contain enabling provisions for
local governments to adopt ordinances. Other principal com—
ponents of rent control legislation include sections
covering:

Emergency

Most rent control statutes and ordinances usually include
"boiler plate” declarations that say there 1s an emergency
in housing availability and describing the nature of the
emergency. Vacancy rates, the trend iIn rent increases ver—
sus 1increases 1In operating costs, the percentage of income
required to obtain decent housing, and patterns of housing
construction and finance are all used to demonstrate the
existence of an emergency. The Department of Rousing and
Urban Development advises chat overall vacancy rates at five
percent or below, or three percent or less for lower cost
rentals, represent critical le/els.

until recent years, almost all courts have viewed t;he
declaration of an emergency as a prerequisite to rent
control legislation®s constitutionality. Recently, however,
several ccurts have rejected the housing emergency doctrine



and have upheld rent control measures even in the absence of
a proven emergency.*

In any event, an emergency, by definition, 1s not permanent.
Rent control statutes commonly have an automatic expiration

date or a date certain at which the law is to be reviewed or
renewed.

Exemptions

Most measures exempt new construction from controls. This

iIs done, of course, to encourage new construction so as to
alleviate the emergency housing situation. HUD by regula—
tion since 1975 has asserted 1its right to ignore rent
controls on any rental units it insures or for which i1t pro—
vides rent subsidies. Units renting to tourists are usually
excluded as 1s luxury housing in complexes with a small
number of apartments. Exemptions have been upheld by the
courts so long as the classifications are reasonable.

3ase Rents and Rollback Provisions

Almost every rent control measure specifies a date which
determines the base-period rent. Rent increases are later
computed using this figure. Often, the legislation contains
a rollback provision selecting a date prior to the enactment
of rent controls to sel initial rent levels.

Rollback provisions are contained for two reasons. First,
the rent charged on a prior date theoretically approximates
the rent that would be paid in an open market without the
upward pressures reading to rent control. Second, by
setting the prior date early enough, the legislation can
avoid 1incorporating landlords®™ ancicipatory, last-minute
increases and freezing them 1into controlled rental levels.

Rent Adjustments

Most rent control laws provide for rent increases, buch
increases are supposed to guarantee landlords adequate

income to meet mortgage payments, maintenance, operating
expenses, taxes and yield a fair return on 1investment. What
constitute™ a "fair" return on investment can be problematics

*See "Rent Control: A Practical Guide for Tenant
Organizations”™ from the August 1973 San Diego Law Review.



Several alternative methods for rent adjustment are return
on investment formulas, percentage 1increase with allowable
pass-throughs, evaluation of individual cases by rent con—
trol boards, using the Consumer Price Index or a percentage
thereof, and hardship rent adjustments.

Eviction Controls

Rent control measures often limit the permissible grounds
for eviction and set procedures for local enforcement. It
IS suggested that eviction controls are a necessary adjunct,
especially ir. times of housing shortages and rapidly
increasing rents, if tenants are not to be intimidated if
they complain about rent increases or 1inadequate upkeep.

Administration, Fundinc and Enforcement

Rent control measures usually provide for the administration
of the controls. Rent adjustment can be placed with an
administrator or with a review board. Rent control measures
also include provisions for (1) funding the board, admin—
istrator and staff; (2) penalties and civil remedies; (3)
notice and fair hearing for both landlords and tenants in
compliance with minimum standards of due process; and (4
devices for preventing housing decerlocation.

It should be noted that administration must be fair and
responsive if a rent control law is to meet successfully a
court challenge. Rollback provisions coupled with cumber—
some adjustment procedures may render rent control legisla—
tion confiscatory and unconstitutional.*

i
Effects of Rent Control

Rent control studies, 1t has been observed, generally seem
to support the point of view of those who finance or request
them. In general, economists,erepresentatives of financial
institutions, landlords and other representatives of the
business community oppose rent control and use economic and
free market arguments to make their case against 1it. Often
cited ace articles or publications discussing the failure of
rent control in other states.

*See Sirkenfeld v. Berkeley, 550 p. 2d 1001 (197*5), and Citv
of Miami Beach v. Forte Towers, 1Inc., 305. So. 2d 764 (Fla.



The opponents arguments might be summarized, 1in part, by the
following excerpt of an article written by Senator Thomas F.
Sagleton foe the Septemcer/October 1979 Journal cf Property

Management;

Rent control 1is a prime example of what might be called

"panacea politics.” It 1s a quick fix, an instant
solution, which 1its proponents promise will miraculously
knock down rents and put up apartments overnight. In

practice, of course, just the opposite has proven true.
Rent control has produced debacles, not miracles.

Controls have curbed free enterprise and clotted needed
development in New York, Washington, D.C. and other
cities. Instead of creating more housing, controls have
led to slipshod maintenance. Instead of encouraging
investment, controls have discouraged 1it. |Instead of
promoting preservation of buildings, controls have led

to more buildings being bearded up and abandoned. As a
result, tax bases have diminished. Neighborhoods have
deteriorated. And, 1in the ultimate irony, rent control

has severely wounded the persons whom controls are
intended to help the most - senior citicens on fixed
incomes, working families with small paychecks, students
with part-time jobs. While in the short run, controls
may appear to help these renters, 1in the long run,
controls are a trap.

Proponents of rent control usually point out their problems
in obtaining suitable housing, at rates they can afford,
during times of skyrocketing housing and rental costs. They
say that however strong the arguments that rent control is
inimical to tenants in the long-term, the fact 1is that in
the short-term it does help many people who are pinched by
inflation. Its immediate effect 1is clear: It keeps rents
down. No argument about the long-term can impress poor
people (or indeed tenants as a whole) as much as this fact,
because paying rent is a short-term problem: 1t happens
every month. e

A report done for the California Department of Housing and
Community Development 1is often cited by those who express
the opinion that "modern"™ rent controls do not produce the
adverse effects claimed by opponents of rent control. The
report says, in part:

The major findings of this updated report are that no
evidence of statistical significance can be found to
support the contention that short-term moderate rent



control * * * has led to a reduction in conventionally-
financed multi-family residential construction, a
decline 1in maintenance, an erosion cf the tax base,
relative to ncn-controlled cities., or an increase in
abandonments or demolitions. Those studies analyzed
since the appearance of the 1976 report are charac—
terized by data rendered suspect because cf non-
representative sampling and use of highly selective
statistics.*

The following 1s a summary of certain of the argument which
have been advanced for and against rent control.

Arguments Acainst Rent Control

1. If economic conditions are such that some people cannot
afford rents, the solution 1is society"s burden, not the
burden of only landlords. Assistance should be pro—
vided through federal ot state subsidy programs such as
ttat specified in 42 USCA I-ioVF, "Lower-income housing
ass istance.”

2. Because rent controls limit income from rentals, they
create an atmosphere unconducive to investment in new
apartment construction. Rent <controls tendto compound
the proDlems. Lenders refuse to lend moneyfor rental
housing 1in rent control areas.

3. If landlords cannot cover both their costs and their
profit requirements, they will cut costs. This results
Iin deterioration and even abandonment of property.

4. Property values are related to income from the
property. IT income 1is restricted, property value
lowers.

5. Rent controls do not work; they have net worked 1in New
York or Massachusetts.**

*Gilderbloon, John. The Imaact of Moderate Rent Control 1in
the United States: A Review and Critiaue of Existing
Li teracure, California Department of Housing and Community
Development, (March 1978), p. 1.

**For a complete treatment of the history or rent control in
New York and recommendations for changes to those controls

see the Reoort of the New York State Temporary Commission on

Rental Housing which 1is available in the research division
library. This and other articles listed iIn the selected

readings section of this report and available in the library

contradict, to some extent, this criticism.



11.

12.

Rent controls are expensive to administer and the
expense 1s borne by all taxpayers.

Rental housing 1is not particularly profitable.

Controls make the situation intolerable.

A free market is the most effective way of dealing with
the high rent increase problem.
Rent controls negatively affect the community tax base.
Private agreements, such as lease arrangements or
contracts specifying the terms under which rents may be
raised can alleviate the necessity for rent controls.
The state should encourage the development of new
rental housing through grants, subsidies or tax
incentives. Increasing the amount of available rental
housing would assist the normal free market mechanism
to favorably affect rent levels.

IfT the state would encourage the rapid design and
construction of adequate sewer treatment facilities and
water supply, this would alleviate the housing shortage
which 1s hurting most citizens.

Arguments For Rent Control

1.

Apartment vacancy rates 1in Nevada®s larger communities
are so low that mobility 1is restricted. Tenants must
pay exorbitant rents or pay the expense cf moving.

In times of severe housing shortages tenants have no
choice but to pay the higher rates.

Rents have 1increased dramatically 1in recent"years but
the pay of low income persons has not kep" pace with
rents.

Rents have been raised far beyond the level necessary

to cover 1increased costs to landlords.

Landlords exploit housing shortages.

Controls restore rents to a level fair to zcth tenants
aw. 1 ndlords.

Housing supply is relatively unresponsive to changes in
demand and this creates a situation ripe for exploi—
tation. Rent control will curb excess rents.

Rent control 1is an expedient short-term response to a
housing shortage.Tailing an elderly person living on
a fixed income who has just been told that he is
getting a big rent increase that "T"competitionwill take
care of the problem™™ offers little comfort or help.
Large rent 1increases are caused, 1in part, by the rapid
turnover of ownership of rental housing and mobile home
parks. Tenants should not be forced to pay the high
profits of short-term speculators, many of whom are
citizens of foreign countries and other states, who
reap the benefit of Nevada s economy and then leave the
state.
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RENT CONTROL IN NEVADA

There 1s no history of rent control in Nevada. There has
never been a law that addresses the subject. Several bills,
however, considered by the 1979- legislature dealt with the
tonic of mobile nome park space rent review. A discussion of
the 1979 lecislat ire"s activity pertaining to the mobile

heme park rent control 1issue 1is contained in the appendix of
this background paper.

Given Nevada®s legal and political traditions, there is
little doubt that rent review or control would be enacted by
local governments only through state enabling legislation.
Nevada 1is not a home rule state. Neither the cities nor
counties have any powers not granted in general laws or in
city charters enacted by special laws. Any rent control,
rent stabilization and probably even rent review, 1f it were
not voluntary, would require enabling legislation. This was
evidenced during the last session when the rent control

Issue was passed back and forth between the state and local
governments like "a hot potato."

The final report cf the legislative commission™s subcommit—
tee which studied the problems of owners and renters of
mobile homes during the 1979-81 "interim contains recommen—
dations to increase the supply of mobile home spaces and
thereby obviate the need for government intervention into
the rent 1issue. These recommendations relate to financial
and technical assistance for mobile hemes and mobile home

parks aid zoning.

The report also notes the subcommittee"s view that rent
review or control should be addressed at the local level.
Speaking to this matter, the subcommittee®s report says, 1In
part:

* * * Based on testimony, space rents and mobile home
space shortages vary greacly from community to com—
munity. It would be grossly improper for the state
to impose a rent review measure on a community where
such 1s not needed.*

*It 1s expected that a survey of Nevada®s mobile home park
landlords and tenants being performed by Clark County
Community College at North Las Vegas, Nevada, will provide
information about rent increases in mobile home parks. A
report discussing this survey 1is expected to be completed
during the early part of the 1981 legislative session.



Conversely, the state, the subcommittee feels, would be
derelict in 1ts responsibility for not providing for
the welfare of its growing number of citizens that
reside in mobile home parks by not allowing rent review
or control of mobile home park space rents if such ever
became necessary by virtue of an emergency or wide—
spread rent gouging.

The subcommittee does not advocate rent control. It
does, however, believe local governments should have
the option to deal with emergencies. It therefore
recommends:

The governing body of any city or county ie per—
mitted to provide, by ordinance, for the review
of increases or the setting of rents charged for
mobile home locs or mobile homes and mobile home
lets within mobile home parks in that city or
county when the governing body of the city or
county determines that an emergency exists with
regard to the rental of those lots. An emergency
exists where the governing body finds that the
rate of vacancies in mobile home parks 1in the
city or county 1is 5 percent or |less. (BCR 10-22)

The subcommittee®s report concludes that there will never be
the need for mobile home space rent review if the 1981
legislature enacted 1its recommendation. The report says:

It is the subcommittee®s cirm belief that local govern—
ments will make Herculean efforts to increase the

number of mobile home spaces so that, as the mobile

home park landlords have advised the subcommittee, com—
petition will handle the rant increase problem.

Similar logic could be applied to ether forms of rental
housing.
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APPENDIX

Matters relating to mobile homes were a topic of major con—
cern to the 1979 legislature. The Index and Tables to the
60th Session lists 33 measures which deal, ac least in part,
with either mobile homes or mobile heme parks. Eleven of
these measures (A.B. 426, A.3. 453, A.B. 769, A.3- 734,
A.C.R. 3, S.3. 173, S.3. 204, S.3. 356, S.3. 455, S.3. 434,
S.3. 550) became law.

The mobile home measures which generated the most contro—
versy dealt with rent control and mobile home park landlord
tenant rights and duties. These bills came 1In two groups.
First, A_.3. 100, A.3. 195, A.B. 390 and A.3. 525 were con—
sidered by the assembly committee on commerce. None of
these measures, however, became law.

The bills provided different mechanisms for rent review.
A.3. 100 called for review and rent level approval to be
dene by a certified public accountant. A.3. 195 created a
seven member commission on mobile heme parks to do the
reviews and possibly set the level of rent. A.3. 390 pro—
vided for a five member board in Clark County to review
rents. No rate setting provision, however, was contained 1in
this bill. And, A.3. 525, which contained many other
"tenant rights™ provisions besides rent review, allowed any
city or county to establish a five member board to review
rent 1increases.

The following 1is a brief summary of certain of the provisions
contained 1in these bills.

A_B. 100

1. A.B. 100 declared legislative intent for the need for
mobile home park rent control.

2. It established a mechanism for boards of county com—
missioners to determine by resolution, mobile home park
vacancy factors and provided for the exclusion, and ter—
mination of such exclusion, from the bill"s provisions on
account of vacancy factor findings by the boards.

3. It provided for increases in rent calculated on the dif—
ference between the consumer price index between a specified
base 1ndex and current index.

4. It required (@) any proposed increase In rent to be
approved by a certified public accountant who 1is net other—
wise in the employ of the landlord and (b) the accountant®"s
fees to be paid by the tenants of the park on a pro rata basis.
5. And, finally, A_.5. 100 provided penalties for violations
of 1its provisions.

15.



A_B. 195

1. Declared legislative intent for the need frr mobile home
park rent control and created a seven member commission on
mobile home parks, appointed by the governor for unspecified
terms, and defined the board®s organization, power and
duties, and membership.

2. A.3. 195 exempted mobile home parks which are
established by an employer solely for the use and occupancy
of his employees.

3. It established a mechanism for boards of county com—
missioners to determine, by resolution, mobile home park
vacancy factors and-provided for the exclusion, and ter—
mination of such exclusion, from the Dbill"s provisions on
account of vacancy factor findings by the county

cornmiss ioners.

4. It created the regulatory fund for mobile heme parks to
be paid for out of registration fees.

5. It provided for the annual registration, with the com—
mission, of mobile home parks containing 75 or mere mobile
home lots, required that each applicant pay a fee of 21 for
each mobile home lot contained 1in the park end permitted the
landlord to recover the fees by charging each tenant an
annual $1 fee for such purpose.

6. It permitted mobile home tenants to petition the com—
mission to review 1increases 1iIn rent or service fees, or
decreases in services, when the tenants have received writ—
ten notice advising them of any increase 1iIn rent or service
fee iIn any calendar year which 1is in excess cf the net
increases in the consumer price index since the last increase
In rent or service fee; or the cumulative 1increase 1iIn the
cost of living during the next preceding years when taken
together with all increases of rent charged 1in the park
during the same period,

7. It provided for a review and determination of rent
Increases or service reductions by the commission and
established criteria for rent increases which are attrib—
utable to increases in utility rates, property taxes and
assessments, TfTluctuations 1in property value, 1increases 1in
the cost of living relevant to incidental services and nor—
mal repair and maintenance, and capital iImprovements not
otherwise promised or contracted for.

8. It set procedures for petitioning the court for enforce—
ment of commission®s orders.

9. And, finally, A.B. 195 provided penalties for violations
of 1ts provisions.

3.f



A.B. 390 and A.B. 525

The rent review procedures in A_B. 390 and A.B. 525 were
somewhat similar and so they will be covered together. Thev
permitted the governing board to provide by ordinance for a
five-member board to review increases in the rents charged
for mobile home lots if the governing board determines that
an emergency exists with regard to these lots.

The Dbills permitted the board for rent review to (a) receive
written complaints concerning mobile home lot rent

increases; (b) review any proposed or actual 1increase in
rent; (c¢) 1issue public announcements containing the name of
the mobile home park against which a complaint has been filed
with the board and the park®s increase in rent; (d) 1impose a
period of up to 60 days from the scheduled effective data of
the proposed 1increase 1in rent during which the rent may not
be 1increased; (e) recommend a settlement between the tenant
and the landlord through the means of an advisory opinion,
mediation or negotiation; and (f) recommend to the beard of
county commissioners changes in any applicable ordinance or
in the procedures of the board for rent control.

A.3. 525, which had many other landlord-tenant provisions,
specified that i1f the governing bodies cf a city and county
both provide for aboard to review rent increases,the board
established by the city has exclusive jurisdictionover rent
review within the city.

5.3. 549

5.3. 549, which was similar to A.3. 195, was the only mobile
home rent control bill to be considered by the senate. It
died In the senate committee on the judiciary.

A.B. 763, A.3. 734 and A.B. 787

The assembly committee on commerce reached an impasse cn the
mobile home rent control bills mentioned earlier and had
three measures, A.B. 763, A.B. 784 and A.B. 737, drafted for
consideration. A.B. 763, provided for the review of rents
and the adjustment of grievances 1in mobile home parks 1in
certain circumstances. A.B. 737, which did not contain a
rent review provision, revised certain duties and require—
ments under NRS 118.230 to 118.340, 1inclusive, "Landlord and
tenant: Mobile home lots"™ and added new penalties for viola—
tions of 1its provisions.

A.B. 784 was the "compromise™ landlord-tenant bill which
passed the legislature. The bill, which became chapter 692,



Statutes of Nevada 1979, does not contain a rent control
provision. It does, however, provide that the governing
body cf each city and county may establish a board to
mediate grievances between landlords and tenants of mobile
home parks. IT such a board 1is created it must include
owners and tenants of mobile heme parks as well as members
representing the general public. Boards are required to
attempt to adjust grievances between landlords and tenants
by means of mediation or negotiation, recommend changes in
local ordinances relating to mobile heme parks, recommend
measures to promote equity and encourage the development of
mobile home parks to meet community needs. The act speci—
fies that a written rental contract or lease must be exe—
cuted between a landlord and tenant if so requested by
either party. The written rental contract or lease must
contain the following 11 specific subjects:

1. Duration of the agreement.

2. Amount of rent, the manner and time of 1its payment,
and the amount of any charges for late payment and
dishonored checks.

3. Restrictions on and charges for occupancy by children
or pets.

4. Services and utlities included with the lot rental and
the responsibility of maintaining or payment for the ser—
vices and utilities.

5. Pees w.iich may be required and the purposes for which
they are required.

5. Deposits which may be required and the conditions for
their refund.

7. Maintenance which the tenant is required to perform
and any appurtenances he 1s required to provide.

8. The name and address of the owner of the mobile home
park or his authorised agent.

9. Any restrictions on subletting.

10. The number of and charges for persons who are to occupy
mobile home on the Ilot.

11. Any recreational facilities and other amenities provided
the tenant.

A.B. 784 also specifies certain acts which are not allowed
of a landlord or his agent or employee including ()
charging any fee for the tenant®"s spouse or children other
than as provided in the lease; (2) charging any unreasonable
fee for pets kept by a tenant in the park; (3) increasing
rents or service fees unless such fees apply in a uniform
manner to all tenants similarly situated, except that a
discount may be selectively given to persons who are hand-—
icapped or who are 62 years of age or older; and (4)
interrupting, with intent to terminate occupancy, any utiliz
service furnished the tenanc except for nonpayment of utili=



charges when due. Any landlord who violates the utility
service provision 1is liable to the tenant for actual damages
and $100 1in exemplary damages for each day that the tenant
iIs deprived of utility service.

A major point of interest to many in the bill 1is the removal
from previous law of a provision that permitted a landlord
to require that, i1f a tenant sold his mobile home, the
mobile home be removed from the park if the mobile heme 1is
less than 12 feet wide or more than 10 years old.

Under the bill, unless further restricted by local ordi—
nance, if more than 30 percent of the lots in a mobile home
park are occupied, 11t is unlawful for a mobile home dealer,
installer or salesman to rent or lease a vacant mobile home
lot unless within 60 days he takes up residence in the
mobile home or releases the let to a qualified tenant.

After the expiration of 60 days from the date of rental of
the lot to the dealer, 1installer, cr salesman, any qualified
tenant 1is entitled wupon written request to the landlord to
obtain release cf the lot.

Any landlord who charges or receives any entrance or exit
fee to a tenant assuming or leaving occupancy of a mobile
home lot 1is subject to a misdemeanor on the first offense, a
gross misdemeanor on the second, and for the third or sub-—
sequent offense, 1s subject to imprisonment for 1-5 years or
a fine of not more than $5,000, or both. Violation of other
specified provisions in the bill i1s a misdemeanor.
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There are some who advocate centralization of OPI adminis—
tration within the AFS division. However, many seniors believe
that this would make OPl appear to be a welfare program. They
believe that the involvement of local agencies on aging 1S impor—
tant and that many seniors would rather do without assistance
than have anything to do with welfare.

Another issue facing the 1981 Assembly will be increased
services and funding for OPl. Although the 1979 Assembly in—
creased OPI"s budget by $1 million, a spokesman for the Office of
Elderly Affairs said that this increase has been largely consumed
by inflation. The OPI budget was reduced by two percent during
the 1980 Special Session.

Those who advocate increased funding for the program state
that additional services could increase i1ts effectiveness. One
suggestion is for the establishment of multi-purpose centers ad—
ministered through the local agencies on aging. Some also sug—
gest funding for respite care programs similar to day-care type
programs. This would allow relief for persons who are caring for

elderly family members and others in their homes.

Rent Control

Rent control is a method to limit escalation of rents that
result from a severe housing shortage. Although no state has
adopted comprehensive rent control legislation, Massachusetts and
Maryland have passed enabling legislation that allows local

governments to enact rent controls. New York City and munici-



palities in California and New Jersey have independently adopted
rent controls.

A total rent freeze has been imposed only during wartime.
(The Nixon Administrtion imposed a 90-day freeze 1in 1971, but it
applied to all prices, wages, and rents and was intended to com—
bat inflation, not housing shortages.) Today, "second
generation” rent controls allow for rents to rise in accordance
with some guideline, often the percentage change in the Consumer
Price Index. Property taxes and capital improvements may also be
passed on to tenants. These second generation controls typically
exempt new construction, government subsidized units, hotels and
motels, luxury housing, and owner-occupied housing of four units
or less.

During the time lag between the rent control proposal and
its final enactment, Jlandlords may drastically raise rents.
Roll-back provisions, a common feature to combat this practice,

select a base rent from a time prior to proposal of the rent con-—

trol law. All future rent adjustments are calculated from this
base rent. Rent controls are usually administered by an elected
or appointed rent control board or administrator. In this state

a 1973 sta ewide rent control bill proposed the establishment of
a Fair Rent Commission in the Department of Commerce. A report
submitted to the Senate Consumer and Easiness Affairs Committee
by the State Housing Division Administrator termed the plan
"unmanageable™ and said it would require "a staff of 125 1in

Oregon and a biennial budget of $3.8 million."™ The bill was not

enacted.



Courts have consistently held that a state of emergency is
a prerequisite for the establishment of rent controls. According
to the federal Department of Housing and Urban Development,
overall vacancy rates of five percent or less (or three percent
or less for low cost rentals) constitute a housing emergency. A
Portland Bureau of Planning report quoted the city"s vacancy rate
as of March 31, 1980, at 6.22 percent. Studies by the Northwest
District Neighborhood Association and the Portland Tenants Union
ir iicate a much lower rate, particularly in northwest Portland.
Statewide data are not maintained.

There have been several attempts to establish rent controls
on both a statewide and local basis. The Oregon State Tenants®
Association (OSTA), primarily a mobile home park tenants
organization, failed to gather enough signatures to put a rent
control provision on the November 1980 ballot. The association®"s
initiative would have limited rent to that charged on May 1,

1979, but would have allowed for operating cost increases from

that date. No increase could have exceeded the Consumer Price

Index in a 12-month period. Controls would have been adminis—
tered by the courts. According to an OSTA spokesman, the group
may attempt anothe* petition drive in the future.

The Porti.and Housing Coalition, composed of various or—
ganizations that serve elderly and low-incoine persons throughout
the city, supported the statewide OSTA measure, but has also
drafted its own "fair rent" ordinance for Portland. It proposes
that an elected board composed of two landlords, two tenants, and

two home owners set an annual ceiling on rant increases. Housing



constructed after passage of the ordinance would not be affected.
Landlords owning fewer than three contiguous units would also be
exempt. The proposed board would be funded by an annual landlord
fee of $12.

Rather than call for immediate city council approval, ac—
cording to a coalition representative, the group will "hold back
for a year or two to organize and raise money."™ The spokesman
also said that statewide rent control 1is appropriate, but not
possible at this time.

Landlords, 1investors, realtors, and the homebuilding iIndus—
try are united in their opposition to rent control. They contend
that rent controls will result in decreased construction and
maintenance, as well as increased condominium comersion and
abandonment. Opponents also argue that subsequent declines in
rental property values will shift the tax burden to homeowners.

A variety of research studies, many financed by the housing
industry, support these contentions.

Rent control advocates can also point to research that sup-—
ports their point of view. These studies conclude that moderate,
second generation rent controls allow maintenance and improvement
costs to be passed on to tenants in the form of increased rents.
Such controls, supporters assert, guarantee o/ners a fair and*

reasonable return on iInvestment.
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RENT CONTROL

INTRODUCTION

WHY RENT CONTROL SHOULD END

e Because it is unchristian/ un-American, and
uneonsti tutional.
Because it isagainst God and the 3ible.
Because it isatheist and Communist 1in origin.
Because 1t 1is unfair, unjust, and discriminatory-
Because it is arbitrary and unprincipled and
unbusinesslike.
Because it isdictatorial and tyrannical.
Because it isbasically and fundamentally wrong, It
makes orphans out of tenants and slaves out of owners.
Because it gives more money to the tenants to buy
whiskey, to gamble, anc®™ to throw to the wind...*

Rent control often evokes strong visceral reactions, as the *
preceding passage attests. Rent control has been blamed for
the fall of France, the fall of the democratic government of
Austria, the decrease 1in the birth rate, and a good many other
things. The praise or blame, hostility or applause predict—
ably follow the economic self-interest and social philos—
ophy of the individual. Debates over rent control carry

both its proponents and its detractors into complex 1issues

of economics, housing and taxation.

Though there may never be an ultimate resolution of these
issues, rent control has existed in one form or another for
centuries 1in scores of countries all over the world. Some
sources suggest rent controls may have been used in ancient
Rome about 150 B.C. and documentation of 1its existence dates
from the Middle Ages 1in Europe.**

In the Uniced States, state and local rent controls were
enacted on a limited basis around the time of World War 1.

¢Statement by the Property Owners Council, Nashville,
Tennessee, by Rep. Rich of Pa., 95 CONG. REC. A1469
(1949) quoted 1in Willis, A Short History of Rent
Control Laws, 36 CORNELL L.Q. 54, 87-88 (1950).
**1bid, pp. 87-88.



"Emergency" rent controls were also enacted during World War
Il and temporarily renewed by Congress until 1954. New York
City, 1in contrast to the rest of the nation, has had con—
tinuous controls, except for the period between 1929 and
1942, since 1921. State and local controls have been in
effect in New York since 1950.

The high levels of inflation, whicn began in the late 1960°s
and which are still very much with us today, led, in the
early 1970"s, to the introduction of rent controls in many
areas of the United States. Most of these so-called second
generation controls were in the megalopolis from Washington,
D.C. to New England.

0
At the federal Ilevel, on August 15, 1971, President Nixon
ordered a 90-dav national freeze on wages and prices,
including ren”s, pursuant to the powers granted him under
the Economic Stabilization Act of 197C (Public Law 91-379,
34 Stat. 799). This temporary freeze was replaced by a
phase 1l economic stabilization program which permitted
landlords (1) an annual increase equal to 2.5 percent of the
base rent, (2) rent increases based on increases of state
and local property »axes, (3) capital improvement 1increases,
(4) Dbase rent increases, and (5) hardship increases. Single
family hemes and units owned by landlords who owned not
more than four rental units were exempt from these controls-.
Uhe termination of the phase Il controls on January 12, *
1973, resulted iIn the passage of more state and local rent
controls. Today, according to the National Multihousing
Council, seven states (New York, Maryland, Connecticut,
Maine, Massachusetts, Louisiana and Arizona) and Washington,
D.C. have statutes relating to rent control. It is said,
however, chat the statutes 1iIn Arizona and Louisiana are
actually a means to preclude rent control 1iIn those states
because v.hey preempt rent control. Arizona"s law (Arizona
Revised Statutes 33-1329) says, 1In part:

A. lot-withstanding any other provisons of law to the
contr;ry the state legislature determines that the impo—
sition of rent control on private residential housing"
units by cities, 1including charter cities, and towns 1is
of statewide concern. Therefore, the power to control
rents on private residential property 1is preempted by
the state. Cities, including charter cities, or towns
shall not have the power to"control rents.

B. The provisions of subsection A shall not apply to
residential property which 1s owned, financed, 1insured
or subsidized by any state agency, o: by any city,
including charter city, or town.



The National Multihousing Council also advises that over 250
communities throughout the country have rent control ordi—
nances 1in effect. By one estimate/ about one eighth of all
U.S. rentals are under some kind of control.* Major cities
with rent control ordinances include San Francisco, Los
Angeles, New York and Boston. Other California communities
having rent control include Berkeley, Beverly Hills,
Campbell, Carson, Cotati, Davis, Hayward, Hawthorne, Hemet,
Rialto, San Bernadino, San Jose, San Marcos, Santa Barbara
County and Santa Monica. Several of those ordinances relate
to mobile home parks.**

On June 30, 1980, the California voters rejected a rent
related measure (Proposition 10) by a vote of 4,090,180
(64.6 percent) to 2,247,395 (35.4 percent). Those opposed
to Proposition 10 argued that it would have "eliminated

* * * renter * * * protections and made effective future
protections impossible.***

*Fowler, George. "The Bitter Fruit of Rent Control."
Nations Business, (August 1978), p. 63.

**A comprehensive review of rent control 1in California is
contained in a December 4, 1980, California Association of
Realtors memorandum. Information on the status of rent
control legislation and ordinances in other states can be *©
found in "The Spread of Rent Control - Rent Control
Activities Through August 15, 1980," prepared by the
National Multihousing Council. Both of these documents
are available for review in the research division library.

***The official title and summary of Proposition 10 prepared
bv the attorney general says:
RENT, INITIATIVE CONSTITUTIONAL AMENDMENT. Declares
rent control to be a mstter of local government concern.
Provides that rent concrol shall be 1imposed only by vote
of the people through enactment of local ordinances.
Prohibits state-enacted rent control. Permits annual
rent increases based on Consumer Price Index and addi—
tional 1increases based on other specified factors.
Requires that rent control ordinance establish a com—
mission to resolve grievances involving rent increases.
Exempts specified types of rental units from rent
control. Prohibits landlord retaliation for exercise of
tenant"s rights. Repeals existing rent control ordinances
as of date of next election. Fiscal 1impact on state or
local governments: No state fiscal effect. Minor
increases in local election expenditures. Possible
increase in local government costs to administer
landlord/tenant grievances.



I
COMPONENTS OF RENT CONTROL LAWS

Opponents of rent control have successfully attacxed local
measures on the ground that the state®"s delegation of police
power 1is insufficient to allow such local enactments. Under
the common law rule of municipal corporations, the state
possesses all police power relating to any municipal affair,
subject only to the federal or state constitutions. Thus,
before a locality can enact rent control, the state must
sufficiently delegate 1its police power to the municipality.

Decisions dealing with local rent control indicate that
three factors play a role in determining whether a ccurt
will find a sufficient delegation of police power: (1) the
source of the police power; (2) the language used 1in the
delegation of police power; and (3) the judicial attitude
towards rent control.

The literature defines four sources of police power which
exist as possible bases for valid local rent control: the
city charter, constitutional home rule, legislative home rule,
and specific enabling legislation. Most state statutes
dealing with rent control contain enabling provisions for
local governments to adopt ordinances. Ocher principal com-*
ponents of rent control legislation include sections

covering:

Emergency

Most rent control statutes and ordinances usually 1include
"boiler plate” declarations that say there 1iIs an emergency
in housing availability and describing the nature of the
emergency. Vacancy rates, the trend iIn rent increases ver—
sus 1increases in operating costs, the percentage of 1income
required to obtain decent housing, and patterns i1f housing
construction ard finance are all used to demonstrate the
existence of an emergency. The Department of Housing and
Urban Development advises that overall vacancy rates at five
percent or below, or three percent or less for lower cost
rentals, represent critical levels.

Until recent years, almost all courts have viewed the
declaration of an emergency as a prerequisite to rent
control legislation®s constitutionality. Recently, however,
several courts have rejected the housing emergency doctrine



and have upheld rent control measures even in the aosence of
a proven emergency.*

In any event, an-emergency, by definition, 1is not permanent.
Rent control statutes commonly have an automatic expiration

date or a date certain at which the law is to be reviewed or
renewed.

Exemotions

Most measures exempt new construction from controls. This

Is done, of course, to encourage r.construction so as to
alleviate the emergency housing situation. HUD by regula—
tion since 1975 has asserted 1its right to ignore rent
controls on any rental units i1t insures or for which 1t pro—
vides rent subsidies. Units renting to tourists are usually
excluded as 1s luxury housing in complexes with a small
number of apartments. Exemptions have been upheld by the
courts so long as the classifications are reasonable.

Base Rents and Rollback Provisions

Almost every rent control measure specifies a date which
determines the base-period rent. Rent 1increases are later
computed using this figure. Often, the legislation contains

a rollback prevision selecting a date prior to the enactment e
of rent controls to set initial rent levels.

Rollback provisions are contained for two reasons. First,
the rent charged on a prior date theoretically approximates
the rent that would be paid iIn an open market without the
upward pressures leading to rent control. Second, by
setting tne prior date early enough, the legislation can
avoid incorporating landlords®™ anticipatory, last-minute
increases and freezing them 1into controlled rental levels.

Rent Adjustments

Most rent control laws provide for rent increases. Such
increases are supposed to guarantee landlords adequate

income to meet mortgage payments, maintenance, operating
expenses, taxes and yield a fair return on investment. What
constitutes a "fair" return on 1investment can be problematical.

*See "Rent Control: A Practical Guide for Tenant
Organizations™ from the August 1978 San Diego Law Review.



Several alternative methods for rent adjustment are return
on investment formulas, percentage increase with allowable
pass-throughs, evaluation of individual cases by rent con—
trol boards, using the Consumer Price Index or a percentage
thereof, and hardship rent adjustments.

Eviction Controls

Rent control measures often limit the permissible grounds
for eviction and set procedures for local enforcement.. It
iIs suggested that eviction controls are a necessary adjunct,
especially 1in times of housing shortages and rapidly
increasing rents, if tenants are not to be intimidated! 1if
they complain about rent increases or inadequate upkeep.

Administration, Funding and Enforcement

Rent control measures usually provide for the administration
of the controls. Rent adjustment can be placed with an
administrator or with a review board. Rent control measures
also include provisions for (1) funding the board, admin-—
istrator and staff; (2) penalties and civil remedies; (3)
notice and fair hearing for both landlords and tenants in
compliance with minimum standards of due process; and (4)
devices for preventing housing deterioration.

It should be noted that administration must be fair and
responsive 1if a rent control law is to meet successfully a
court challenge. Rollback provisions coupled with cumber—
some adjustment procedures may render rent control legisla—
tion confiscatory anc unconstitutional.*

1l
Effects of Rent Control

Rent control studies, 1t has been observed, generally seenm
to support the point of view of those who finance or request
them. In general, economists,erepresentatives of financial
institutions, landlords and other representatives of the
business community oppose rent control and use economic and
free market arguments to make their case against 1t. Often
cired are articles or publications discussing the failure of
rent control 1in other states.

*3ee Sirkenfeld v. Berkeley, 550 p. 2d 1001 (1976). and City
of .Miami 3each v. Forte Towers, Inc., 305. So. 2d 764 (Fla.
1974).



The opponents arguments might be summarized, in part, by the
following excerpt of an article written by Senator Thomas F.
Eagleton for the September/October 1979 Journal of Property

Management;

Rent control 1is a prime example of what might be called

"panacea politics.” It is a quick fix, an 1instant
solution, which its proponents promise will miraculously
knock down rents and put up apartments overnight. In

practice, of course, just the opposite has proven true.
Rent control has produced debacles, not miracles.

Controls have curbed free enterprise and clotted needed
development in New York, Washington, D.C. and other
cities. Instead of creating more housing, controls have
led to slipshod maintenance. Instead of encouraging
investment, controls have discouraged it. Instead of
promoting preservation of buildings, controls have led
to more buildings being boarded up and abandoned. As a
result, tax bases have diminished. Neighborhoods have
deteriorated. And, in the ultimate 1irony, rent control
has severely wounded the persons whom controls are
intended to help the most - senior citizens on Tfixed
incomes, working families with small paychecks, students
with part-time jobs. While 1in the short run, controls
may appear to help these renters, in the long run,
controls are a trap.

Proponents of rent control usually point out their problems
in obtaining suitable housing, at rates they can afford,
during times of skyrocketing housing and rental coses. They
say that however strong the arguments that rent control 1is
inimical to tenants 1in the long-term, the fact is that 1in
the short-term it does help many people who are pinched by
inflation. Its immediate effect 1is clear: It keeps rents
down. No argument about the long-term can iImpress poor
people (or indeed tenants as a whole) as much as this fact,
because paying rent is a short-term problem; It happens
every month.

A report done for the California Department of Housing and
Community Development 1is often cited by those who express
the opinion that ™odern™ rent controls do not produce the
adverse effects claimed by opponents of rent control. The
report says, 1in part:

The major findings of this updated report are that no
evidence of statistical significance can be found to
support the contention that short-term moderate rent



control * * * has led to a reduction 1in conventionally-
financed multi-family residential construction/ a
decline 1n maintenance, an erosion of the tax base,
relative to non-controlled cities, or an increase in
abandonments or demolitions. Those studies analyzed
since the appearance of the 1976 report are charac—
terized by data rendered suspect because of non-—
representative sampling and use of highly selective
statistics.*

The following 1is a summary of certain of the arguments which
have been advanced for and against rent control.

Arguments Against Rent Control

1. IT economic conditions are such that some people cannot
afford rents, the solution 1is society"s burden, not the
burden of only landlords. Assistance should be pro—
vided through federal or state subsidy programs such as
that specified i1n 42 USCA 1437?, "Lower-income housing
assistance."

2. 3ecause rent controls limit income from rentals, “they
create an atmosphere unconducive to investment 1In new
apartment construction. Rent controls tend tocompound
the problems. Lenders refuse to lend money for rental ~
housing in rent control areas.

3. If landlords cannot cover both their costs and their
profit requirements, they will cut costs. This results
in deterioration and even abandonment of property.

4. Property values are related to income from the
property. IT income 1is restricted, property value
lowers.

5. Rent controls do not work; they have not worked in New
York or Massachusetts.**

*Gilderbloon, John. The Impact of Moderate Rent Control 1in
the United States; A Review and Critique of Existing
Literature, California Department of Housing and Community
Development, (March 1978), p. 1.

**For a complete treatment of the history of rent control 1in
New York and recommendations for changes to those controls
see the Report of the New York State Temporary Commission on
Rental Housing which 1is available in the research division
library. This and other articles listed in the selected
readings section of this report and available in the library
contradict, to some extent, this criticisnm.



6. Rent controls are expensive to administer and the
expense 1i1s borne by all taxpayers.

7. Rental housing 1is not particularly profitable.

Controls make the situation intolerable.

8. A free market 1s the most effective way of dealing with
the high rent increase problem.

9. Rent controls negatively affect the community tax base.

10. Private agreements, such as lease arrangements or
contracts specifying the terms under which rents may be
raised can alleviate the necessity for-rent controls.

11. The state should encourage the development of new
rental housing through grants, subsidies or tax
incentives. Increasing the amount of available rental
housing would assist the normal free market mechanism
to favorably affect rent levels.

12. IT the state would encourage the rapid design and
construction of adequate sewer treatment facilities and
water supply, this would alleviate the housing shortage
which 1s hurting most citizens.

Arguments For Rent Control

1. Apartment vacancy rates in Nevada®"s larger communities
are so low that mobility 1is restricted. Tenants must
pay exorbitant rents or pay the expense of moving.

2. In times of severe housing shortages tenants have no.
choice but to pay the higher rates.

3. Rents have 1increased dramatically 1iIn recent"years but
the pay of low income persons has not kept pace with
rents

4. Rents have bean raised far beyond the level necessary
to cover 1increased costs to landlords.

5. Landlords exploit housing shortages.

6. Controls restore rents to a level fair to both tenants
and landlords.

7. Housing supply 1is relatively unresponsive to changes 1in
demand and this creates a situation ripe for exploi—
tation. Rent control will curb excess rents.

8. Rent control 1is an expedient short-term response to a
housing shortage.Telling an elderly person living on
a fixed 1ncome who has justbeen told that he is
getting a big rent increase that "competition will take
care of the problem™ offers little comfort or help.

9. Large rent 1increases are caused, in part, by the rapid
turnover of ownership of rental housing and mobile home
parks. Tenants should not be"forced to pay the high
profits of short-term speculators, many of whom are
citizens of foreign countries and other states, who
reap the benefit of Nevada®s economy and then leave the

state.
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RENT CONTROL IN NEVADA

There is no history of rent control 1in Nevada. There has
never been a law that addresses the subject. Several bills,
however, considered by the 1979- legislature dealt with the
topic of mobile home park space rent review. A discussion of
the 1979 legislature®s activity pertaining to the mobile

home park rent control 1issue 1is contained in the appendix of
this background paper.

Given Nevada®"s legal and political traditions, there is
little doubt that rent review or control would be enacted by
local governments only through state enabling legislation.
Nevada 1s not a home rule state. Neither the cities nor
counties have any powers not granted 1in general laws or in
city charters enacted by special laws. Any rent control,
rent stabilization and probably even rent review, 1if 1t were
not voluntary, would require enabling legislation. This was
evidenced during the.last session when the rent control
issue was passed back and forth between the state anc local
governments like "a hot potato."”

The final report of the legislative commission®s subcommit—
tee which studied the problems of owners and renters of
mobile home.? during the 1979-81 "interim contains recommen—
dations to increase the supply of mobile home spaces and
thereby obviate the need for government intervention 1into
the rent 1issue. These recommendations relate to financial
and technical assistance for mobile homes and mobile home
parks and zoning.

The report also notes the subcommittee®s view that rent
review or control should be addressed at the local level.
Speaking to this matter, the subcommittee®s report says, id
part:

* * * Based on testimony, space rents and mobile home
space shortages vary greatly from community to com—
munity. It would be grossly improper for the state
to impose a rent review measure on a community where
such 1s not needed.*

*It is expected that a survey of Nevada®s mobile home park
landlords and tenants be g performed by Clark County
Community College at Nortn Las V as, Nevada, will provide
information about rent 1increases m mobile home parks. A
report discussing this survey 1is expected to be completed
during the early part of the 1981 legislative session.

10 .



Conversely, the state, the subcommittee® feels, would be
derelict in its responsibility for not providing for
the welfare of 1ts growing number of citizens that
reside in mobile home parks by not allowing rent review
or control of mobile home park space rents 1if such ever
became necessary by virtue of an emergency or wide—
spread rent gouging.

The subcommittee does not advocate rent control. It
does, however, believe local governments should have
the option to deal with emergencies. It. therefore
recommends:

. The governing body.of any city or county be per—
mitted to provide, by ordinance, for the review
of increases or the setting of rents charged for
mobile home lots or mobile homes and mobile home
lots within mobile home parks 1in that city or
county when the governing body of the city or
county determines that an emergency” exists with
regard to the rental of those lots. An emergency
exists where the governing body finds that the
rate of vacancies in mobile home parks 1in the
city or county 1is 5 percent or less (BDR 10-22)

subcommittee®s report concludes that there will never be-
need for mobile home space rent review if the 1981
slature enacted i1ts recommendation. The report says:

It is the subcommittee®s firm belief that local govern—
ments will make Herculean efforts to increase the

number of mobile home spaces so that, as the mobile

home park landlords have advised the subcommittee, com—
petition will handle the rent increase problem.

lar logic could be applied to other forms of rental
i.ng
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APPENDIX

Matters relating to mobile homes were a topic of major con-—
cern to the 1979 legislature. The Index and Tables to the
60th Session lists 33 measures which deal, at least in part,
with either mobile homes or mobile home parks. Eleven of
these measures (A.3. 426, A.B. 453, A.B. 769, A.B. 784,
A.C.R. 3, S.3. 173, S.B. 204, S.B. 356, S.B. 455, S.B, 484,
S.B. 550) became law.

The mobile home measures which generated the most contro—
versy dealt with rent control and mobile home park landlord
tenant rights and duties. These bills came in two groups.
First, A_3. 100, A.3. 195, A.B. 390 and A.B. 525 were con—
sidered by the assembly committee on commerce. None of
these measures, however, became law.

The bills provided different mechanisms for rent review.
A.B. 100 called for review and rent level approval to be
done by a certified public accountant. A.B. 195 created a
seven member commission on mobile heme parks to do the
reviews and possibly set the level of rent. A.B. 390 pro—
vided for a five member board in Clark County to review
rents. Jo rate setting provision, however, was contained 1in
this bill. And, A.3. 525, which contained many other
"tenant rights™ provisions besides rent review, allowed any
city or county to establish a five member board to review
rana increases.

The following 1s a brief summary of certain of the provisions
contained in these bills.

A .B. 100

1. A.B. 100 declared legislative intern: for the need for
mobile home park rent control.

2. It established a mechanism for boards of county com-—
missioners to determine by resolution, mobile home park
vacancy factors and provided for the exclusion, and ter—
mination of such exclusion, from the bill"s provisions on
account of vacancy factor findings by the boards.

3. It provided for increases in rent calculated on the dif—
ference between the consumer price index between a specified
base i1ndex and current index.

4. It required (a) any proposed 1increase 1in rent to be
approved by a certified public accountant who is not other-
wi®& in the employ of the landlord and (b) the accountant *
feus to be paid by the tenants of the park on a pro ra a

5. And, finally, A.B. 100 provided penalties .or vie.a .ior.o

of 1ts provisions.

15.



A.B. 195

1. Declared legislative intent for the need for mobile home
park rent control and created a seven member commission on
mobile home parks, appointed by the governor for unspecified
terms, and defined the board"s organization, power and
duties, and membership.

2. A.3. 195 exempted mobile home parks which are
established by an employer solely for the use and occupancy
of his employees.

3. It established a mechanism for beards of county com—
missioners to determine, by resolution, mobile home park
vacancy factors and -provided for the exclusion, and ter—
mination of such exclusion, from the bill"s provisions on
account of vacancy factor findings by the county
commissioners.

4. It created the regulatory fund for mobile home parks to
be paid for out of registration fees.

5. It provided for the annual registration, with the com—
mission, of mobile home parks containing 75 or more mobile
home lots, required that each applicant pay a fee of $1 for
each mobile home lot contained in the park and permitted che
landlord to recover the fees by charging each tenant an
annual $1 fee for such purpose.

6. It permitted mobile home tenants to petition the com—
mission to review 1increases 1iIn rent or ser 1ice fees, or .
decreases in services, when the tenants have received writ—
ten notice advising them of any increase 1iIn rent or service
fee iIn any calendar year which 1is 1iIn excess of the net
Increases in the consumer price index since the last increase
In rent or service fee; or the cumulative 1increase in the
cost of living during the next preceding years when taken
together with all increases of rent charged in the park
during the same period.

7. It provided for a review and determination of rent
increases or service reductions by the commission and
established criteria for rent increases which are attrib—
utable to 1increases 1in utility rates, property taxes and
assessments, fluctuations 1in property value, 1increases in
the cost of living relevant to incidental services and nor—
mal repair and maintenance, and capital improvements not
otherwise promised or contracted for.

8. It set procedures for petitioning the court for enforce—
ment of commission®s orders.

9. And, finally, A_3. 195 provided penalties for violations
of 1ts provisions.

16.



A.B, 390 and A.3. 525

The rent review procedures in A.B. 390 and A.B. 525 were
somewhat similar and so they will be covered together. They
permitted the governing board to provide by ordinance for a
five-member board to review increases 1in the rents charged
for mobile home lots if the governing board determines that
an emergency exists with regard to these lots.

The bills permitted the board for rent review to (a) receive
written complaints concerning mobile home lot rent

increases; (b) review any proposed or actual increase in
rent; (c) 1issue public announcements containing the name of
the mobile home park against which a complaint has been filed
with the board and the park®s 1increase 1in rent; (d) iImpose a
period of up to 50 days from the scheduled effective date of
the proposed 1increase in rent during which the rent may not
be increased; (e) recommend a settlement between the tenant
and the landlord through the means of an advisory opinion,
mediation or negotiation; and (f) recommend to the board of
county commissioners changes 1in any applicable ordinance or
in the procedures of the board for rent control.

A.3 . 525, which had many other landlord-tenant provisions,
specified that if the governing bodies of a city and county
both provide for a board to review rent increases, the board *
established by the city has exclusive jurisdiction over rent
review within the city.

S.3. 549

S.B. 549, which was similar to A.3. 195, was the only mobile
home rent control bill to be considered by the senate. It
died in the senate committee on the judiciary.

A.3. 768, A.B. 784 and A.B. 787

The assembly committee on commerce reached an impasse on the
mobile home rent control bills mentioned earlier and had
three measures, A.B. 768, A.B. 784 and A.B. 787, draft?,! for
consideration. A..B. 763, provided for the review cf r S
and the adjustment of grievances 1in mobile home parks

certain circumstances. A.B. 787, which did not contain a
rent review provision, revised certain duties and require—
ments under NjJRS 118.230 to 118.340, 1inclusive, "Landlord and
tenant: Mobile home lots"” and added new penalties for viola—
tions of its provisions.

A.B. 784 was the "compromise”™ Jlandlord-tei.ant bill which
passed the legislature- The bill, which became chapter 69 ,
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Statutes of Nevada 1979, does not contain a rent control
provision. It does, however, provide that the governing
body of each city and county may establish a board to
mediate grievances between landlords and tenants of mobile

home parks. IT such a board is created it must 1include
owners and tenants of mobile home parks as well as members
representing the general public. Boards are required to

attempt to adjust grievances between landlords and tenants
by means of mediation or negotiation, recommend changes 1in
local ordinances relating to mobile home parks, recommend
measures to promote equity and encourage the development of
mobile home parks to meet community needs. The act speci—
fies that a written rental contract or lease must be exe—
cuted between a landlord and tenant if so requested by
either party. The written rental contract or lease must
contain the following 11 specific subjects:

1. Duration of the agreement.

2. Amount of rent, the manner and time of 1its payment,
and the amount of any charges for late payment and
dishonored checks.

3. Restrictions on anc. charges for occupancy by children
or pets.

4. Services and utlities included with the lot rental and
the responsibility of maintaining or payment for the ser—
vices and utilities. ..

5. Fees which may be required and the purposes for which
they are required.

5. Deposits which may be required and the conditions for
their refund.

7. Maintenance which the tenant 1is required to perform
and any appurtenances he 1s required to provide.

8. The name and address of the owner o*f the mobile home
park cr his authorized agent.

9. Any restrictions on subletting.

10. The number of and charges for persons w”o are to occupy a
mobile home on the lot.

11. Any recreational facilities and other amenities provided to
the tenant.

A.3. 784 also specifies certain acts which are not allowed

of a landlord or his agent or employee including (0)

charging any fee for the tenant®"s spouse or children other
than as provided in the lease; (2) charging any unreasonable
fee for pets kept by a tenant in the park; (3) increasing
rents or service fees unless such fees apply in a uniform
manner to all tenants similarly situated, except that a
discount may be selectively given to persons who are hand—
icapped or who are 62 years of age or older; and (4
interrupting, with intent to terminate occupancy, any utility
service furnished the tenant except for nonpayment of utility

18.



charges when due. Any Tlandlord who violates the utility
service provision 1is liable to the tenant for actual damages
ar.d $100 in exemplary damages for each day that the tenant
is deprived of utility service.

A major point of interest to many 1in the Dbill is the removal
from previous law of a provision that permitted a landlord
to require that, i1f a tenant sold his mobile home, the
mobile home be removed from the park i1f the mobile home is
less than 12 feet wide or more than 10 years old.

Under the bill, unless further restricted by local ordi—
nance, 1f more than 80 percent of the lots in a mobile home
park are occupied, it is unlawful for a mobile home dealer,
installer or salesman to rent or lease a vacant mobile home
lot unless within 60 days he takes up residence in the
mobile home or releases the lot to a qualified tenant.

After the expiration of 60 days from the date of rental of
the lot to the dealer, 1installer, or salesman, any qualified
tenant 1s entitled, upon written request to the landlord to
obtain release of the lot.

Any landlord who charges or receives any entrance or exit,
fee to a tenant assuming or leaving occupancy of a mobile
heme lot 1s subject to a misdemeanor on the first offense, a
cross misdemeanor on the second, and for the third or sub- e
sequent offense, 1Is subject to imprisonment for 1-6 years or
a fine of not more than $5,000, or both. Violation of other
specified provisions in the bill is a misdemeanor.
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INITIATIVE 24

AN ORDINANCE to address the Impact ol the shortage of rental housing through a pro-
gram to llmi. rent Increases for most rental units, and. In aid thereof, to provido lor a
Rental Housing Board to administer the program, to provide for the financing of the pro-
gram, to establish standards and procedures for rent adjustments, to maintain the pro-
tections of the program by prohibiting unjust evictions, to limit furlher reductions In the
rsntal housing slock by restrictions on demolitions and sale as condominiums of renta’
units, to provlae standards for the Board to recommend ending of the program when cir-
cumstances no longer warrant Its existence and to establish enforcement mechanisms
and penalties for the violation ot this ordinance.

6E IT OROAINEU Br THE CITY OF SEATTLE AS FOLLOWS:

PARTI

Section 1. Purpose

A growing shortage ot housing units In Seattle, causod by demolition ol structurally
sound housing, conversion ol rental units to condominiums, population Influx due lo
the desirability of the Seattle area as a place to live, and the lack of new construction,
has resulted Inan extremely low vacancy rate Inrental housing. Those (actors, together
with speculation Inexisting units, have causedl. s to rise so rapidly as to constitute a
serious housing problem adversely affecting t.~ . as ol a substantial ponlon ol Seattle
residents. These conditions endanger the pul - . oalth and welfare, and especially en-
danger the health and welfare of the pool, minorities, young families and senior
citizens.

This ordinance wl'l address these housing problems In a unified and comprehensive
manner, induce the hardship caused by these serious housing problems, preserve the
character of the existing housing slock, aseute that rental housing costs are at fair and
reasonable levels which allow landlords Ihe opportunity to make a fair and reasonable
return on Investment, and provide lor prompt resolution ol disputes.

PART Il
Dallnlllons
Section 2.01, Rental unit means any structure, or pad thereof, rented or offered lor
rent tor residential use as a single habitable unit, or, which when last occupied, was so
ranted, logetherwlth all land, structures and services connected with such use.

Section 2.02. Controlled rental unit means any rental unit, except a rental unll:

(e) In any convent, monastery, hospital, extended medical or congiegate cate facility,
asylum, or dormitory owned anc operated bv an educational Institution exclusively tor
tha housing of Its students and their families;

(b) In a non-profit stock cooperative which Is occupied by a shareholder whose share
of cooperative slock is substantially equlvelonl to the share of total building apace oc-
cupied by the shareholder's unll;

(c) which Ix yovsrnmentally owned, operated or managed, or In which a governmental-
lysubsidized tenant resides, It slate or ledetal laws or regulations exempt that unll ftom
municipal rant control and an actual conflict with the operation of this ordinance exists;

(d) In an ownar occupied building or compter ol no more than four dwelling units;

<¢) In a hotel, motel, Inn or toutlst home operated primarily for transient guests stay-
ing less than thirty days; but once the tenant lawfully resides In the building for more
than sixty consecutive days, no exemption from controls may result under this subsec-
tion for tha unit while It Is so occupied;

(f) whose consltueilon Is completed, and which Is first occupied after the effective
dale ol this ordinance, except for replacement units constructed under Seer in 8 03(c) cf
this ordinance; but Il a rental unit has bean demolished pursuant lo a perml appllod for
afar April 16, 1960, but prior lo the atlecllve data ot thin ordinance, or demolished Illegal-
ly. and new rental units are constructed on land where the demolished unll alood, lhe
landlord may only claim exemption from controls by this subsection lot rental units In
excess of the number ot demolished units;
|gl which Is the primary residence of the landlord and Is belnp temporarily rented for a
period not lo exceed 18 consecutive months, due lo the temporary absence of the
landlord tor that period.

Section 2.03. Services means r.ny baneflts, privileges, or facilities connected with the
use or occupancy ol a rental unit, Including a proportionate pr.rt of service; shared by
the tenant in common wllh others.

Section 2.04. Landlord meanp any owner, lessor, asslgnoi, sublet,sor or oilier person
entitled to receive rent, or any agent or successor thereof; but an assignor or sublessor
shall not be consldeiod the landlord ol a rental unll under this ordinance unless the
atngno. or subleaaor rents out tha unll at a greater rate than lhat lawfully charged by
his ot her landlord

Section 2.0S. Tenant means any person entitled lo the use and occupancy ol a rental
unll.

Section 2.00. Rent means the periodic consideration, Including any periodic bonus,
benelit or gratuity, demanded, accepted or retained lor, or Inconnection with, Ihe use or
occupancy of arental unll, Including, but not limited to, periodic consideration lor park-
ing. utilities, pets, keys, furniture and subletting.

Section 2.07. Rental agreement means any oral, written or Implied agreement be-
tween a landlord and a tenant for the use and occupancy ol a rental unit.

PART Il
Rental Housing Board
Section 3.01. Composition and Appointment

(@) There shall be a Rental Housing Board (Board) In the City of Seattle consisting ot

seven members appointed by the Mayor and confirmed by Ihe City Council. All
members ot the Board shall be residents of tha City ol 8ea'tla. Tw >ahalt be landlord),
two shall ba tenants, and Ihe remaining throe nelthei landlords nur tenants. The non-
landlord members xha|l not be Involved In Ihe ownership, management, appraisal, sale,
leasing or financing 0 real estate, except for Ihalr personal uso, and such Involvement
shall result In hla or her removal Irom lhe Board.

Ib) The Initial appointments to the Board shall be made by the Mayor no later than
January 1, 1881, and such Board members shall act temporarily for a period ot sixty
days, without confirmation, and 'or auccesslva sixty day periods thereafter with the ap-
groval_(l)t Ihe City Council, unlit the Board’s membership has been confirmed Oythe City

ouncil.

Section 3.02. Term of Office and Vacancy

Tna Board members snail each serve a term ol three years, except that, ol the firstap-
pointed Board two shall be appointed lo serve an Initial tarm of one year, two shall be
appointed to serve an Initial larm of two ysars and at least one landlorc and one tenant
ot the remaining three shall be appointed to serve the full three year term. No Board
member shall serve more than two ronaecutlve terms. Vacancies on the Board shall be
treated as prov.ded In this ordinance and In Article XIXot the City Charter. Within thirty
days of the vacancy, the Mayor shall till It for tha remainder ot the unexplred term, sub-
led to City Council confirmation.

Section 3.03. Meetings

(at The Board shall mrel as often as nnceasary, In public, except as provided by law,
according to a published schedule. A substantial portion ol Ihe meetings shall be on
weekends and evenings.

(b] Aquorum shall oe lour members nt tt-e Board. The Board members shall be com-
pensated at the rate ol 350 00 per meeting but each Board member shall receive no
more than 33,750 00 annually.

Section 3.04. Financing

The Board shall finance Its expenses by charging landlords reasonable annt 4
registration fees per unit and by charging reasonable fees forrent adjustment petltlo
Such fees may be adjusted annually according to the needs ol the Board. Petition fu*
may be waived If substantial hardship Is shown. The City Council shall appropriate
funds to finance the Initial establishment of the Board and advance funds for the
Board's first year ol operztlon. These funds shall be repaid by the Board.

Section 3.05. Powars and duties

The Board shall have all powers necessary and proper for carrying out the provisions
of this ordinance. Including, but not limited to:

(a) hiring of necessary stall for the administration of the ordinance, Including hearing
examiners to conduct hearings pursuant to this ordinance, to whom It may delegate
such powers as are approprlata;

(b) ad ministration ol oaths or affirmations >nd Issuance of subpoenas:

(c) muxIng such studies, surveys, Investlgsfiona, and conducting of such hearings as
are necessary to carry out Its responsibilities;

(d) promulgating rules and regulations necessary to effectuate the purposes ol this
ordinance; and

(e) all duties specified or Implied by this ordinance.

PART IV
Rani Stabilization

Section 4.01. Conaumer Price Index (CPl) means the Consumer Prlc» Index of All
Itams for All Urban Consumers in lhe Seattle-E/crett Metropolitan Statistical Area
Issued by the United States Depanmont of Labor, Buteau of Labor Statistics. The
change Intha CPI for a given lime period shall be Ihe percentage change between the
most rocont Index Issued before the beginning ol tho time period and the most rscent

Index Issued before the end of the time period.

Section 4.02. Base Rent.

Baas rent moans rent for a controlled rental unit as of July 1,1079, plus Ihat percen-
tage amount of the rant equal lo ons-hall ol the percentage change |n tha CPI from July
1,1970 lo February 28.1981, per the following example:

July 1,1070 rant a 3100.00
July 1.1979 CPI a 150
February 28, 1081 CPI a 165
Percentage Increase InCPl a 10%
One-half of CPI Increase a 5%

Base rent a 3105.00
|b) It no rent was In effect on July 1,1970, the base rent means lhe rent first Inellect
alter Ihat date, plus a percontago Increase, calculated Inthe same manher as Insubsoc-
tlon (a), (torn lhe dale of the first rent to February 20,1081.
() If The unll becomos a controlled rental unit alter February 28,1081, Ihe base rent
means the rent first In effect after that date.

Section 4.03. Temporary Rant Stabilization

Rents, tees uid dcpos.Is for controlled ® ‘at units shall not bo Increased Inany man-
ner, Including by reduction Inservices, be: ,en tha effective date ol this ordinance and
Fobruary 23,71001.

Section 4.04. Registration

(a) The landlord of a controlled rental unll shall register Il wilh tha Board, on a lorm

provided by the Board, by February 28, 1DRL The Initial registration shall Include the
amount and type ol rent, services, (ess ana deposits Inottoct currently and as ol July 1,
1079, lhe address ol Ihe controlled unit, IThe name and address ot the landlord and
tenants, and Il the landlord Is not a resident of Iho City ol Seattle, tho name and address
ol tho local agent designated by Ihe landlord to accept service ol process and other
legal notl os, together wilh any other Inlormallon tho Board requires lor the enforce-
ment ol tna ordinance. The farm shall ba accompanied by lhs rsgls'tatlon leo.

Section 4.05. kisxImum rent

Beginning on Morcn 1, 1981, tho maximum tent on any controlled rental unll shall bo
lhe base rent, plus any adjustments under this ordinance. No landlord may demand, ac-
cept or retain tent In excess ol Iho maximum rent authorized by the ordinance lut that
unll; however, the parlies may agree lo a leaser tent

Section 4.08. Maximum laea and dapoalta

(a) No leo or deposll not chargeable as ol lhe baso rent date may be demanded, ac-
cepted or retalnod by Ihe landlord ol a controlled rental unll altar iho effective dale ol
this ordinance.

(b) Ftom the allectlve date ol this ordinance through February 28.1081. no landlord ol
a controlled rental unit may demand, accept or letaln lees or doposlts In amounts
greater than those lawlully demanded prior to tha effective data ol Ihe ordinance.

(c) On and alter March 1.1081, no landlord of a controlled rental unit may demand, ac-
cept or retain fees or deposits In any amount greater than that chargeable on Ihe base
rent dale, plus an annual percunlage increase equal to that allowed by Section 4.07 of
this ordinance.

(d) This section applies lo non-periodic less and deposits. Periodic lees and deposits
are considered rent.

(e) Any Board decision on a rent adjustment may ad|usl the maximum fees and
deposits chargeable under this ordinance.

Becllon 4.07. Osnatal Rant Adjustment

(a) Alter Match 1, 1981, the maximum rant may be Increased annually lo covet past
net cost Incioasea by an amount net muio than one-hall ot the percentage Incteaas In
lhe CPI alnce March 1, 1981, or tha date of any other adjustment undat this ordinance,
whichever Is later. Rents may be adjusted under this section only once In twelve
months. If a landlord claiming hardship wishes to Increase rent by more than lhe
amount allowed In this section, lho landlord may request a special rent adjustment
under Section 4.08.

(b) Rents may be Increased undor this section only after tha tenant and tha Board ate
given at least thirty days written notice of the Increase on a written lorm specified by
the Boatd, and only alter the landlord’s compliance wltn the requirements ol the notice.
The notice shall contain

(1) Ihe name and address of the lenani;

(2) tha been rent, current tent, proposed adjustment, plus similar In-
ormation on tees and deposits:

§3 lhe nature and amount ol net cost Increases:

4) tho date of registration and the date cl lest adjustment;

(5) a statement that within tan days ol the tonant’s written request,
lhe landlord shall make available lor Inspection and copying, at a
reasonable lima and place, documentary evidence ot Ihe net cost In-
creases;

(6) a alatement ol lhe tenant's right to petition the Board under Sec-
tion 4.08 ol this ordinance to contest tho landlord's general adjust-
ment ot petition lor special adjustment;

(7) s statement of lhe percentage Increase Intha CPI since the last
adjustment ot tent under this ordinance, as provided by lhe Board;
(8) a slatament that no rent increase la permitted In lhe absence of
substantial compliance with the Seattle Housing Code.

(c) Notices required In Section 4.07(b) shall be given simultaneously to any controlled
rental units In the building or complex for which the landlord seeks general adjustments
in the comlIno twelve months. Failure to give such notice shall operate as a waiver ot
any right to an adjustment within that year for any unit not so notified.



Section 4.08. Special Rani Adjustment and Tanant Challenge lo Adjuatmente

(@) On and alter March.1,1981, a landlord clalmIno hardship may petition the Board
lor a special rent adjustment when a general adjustment would not allow him or her the
opportunity to make a lair and reasonable return on Investment. A tenant may petition
the Board to deny any adjustment under Section 1.07 or challenge the landlord s peti-
tion under this section. Notice ol a petition tor a special adjustment by a landlord shall
be made Inthe manner required by Section 4.07, except that the Board may by regula-
tion require the landlord to provide such additional Information as may be necessary to
determine U lair and reasonable return to the landlord. No landlord may apply lor a
special adjustment more than once In any twelve month period, exceptthatupon a
showing ol substantial change In circumstances Irom the time ol the lastspecial ad-
justment hearing, the Board may, In Its discretion, schedule another special adjustment
hearing. A tenant shall llie his or her petition to deny a rent adjustment under Section
4.07 within thirty days ol receipt ol the notice under Section 4.07(b).

(b) In making such an adjustment, the Board shall provide the landlord with the oppor-
tunity to make a lair and reasonable return on his or her Investment In the building or
complex. In making a special rent adjustment, the Board may consider, but Is not
limited to, the following Iértors, except as limited by Section 4.10:

(1) tha purposes Ul this ordinance;

(2) tho amoun' ol properly taxes;

e (3; operating, maintenance, utility and financing expenses;

(4) capital Improvements;

(5) tho amount ol living apace and services;

(6) the condition ol the unit, and the level ot compliance wllh the

Sevilla Housing Code;

(7) the extent lo which the building la belno efficiently operated and

managed;

(8) whether the properly has beer; purchased and Is being held as a

(speculative Investment as opposed to a long term cash Mow Invest-

ment;

(0) Income tax shelter benefits accruing to the landlord;

(10) the frequency and amount ol past rent Increases Imposed by the

some landlord and

(11) any other relevant lactors.
The Board need not consider all ol the listed lactors Ineach Individual rent adjustment,
but. on Its own motion, or the motion ol a party, It shall consider any or all ol the listed
factors.

(c) All heatings shall be consolidated on a bullding-wlds or complex-wide basis.

Section 4.09. Elleetlve Data ot Rent Adjustment

(a) Proposed goneral adjustments shall not bo stayod by a tenant's petition lo deny,
but 1l the 3oard donlos any porllon ot tho proposed adjustment, tho tenant may deduct
the excess rant paid Irom subsoquont rent payments, or recover It by other legal means.

(b) The Board may grant retroactive etlect lor a special adjustment to the date the ad-
justment petition was tiled upon showing by the landlord ol substantial hardship
outweighing any hardship to alloctod tenants. The Impact ol such a retroactive grant
may be ordered spread over not more than six monthly rental payments.

Section 4.1P. Costs not passed on lo tsnanta

The following costs may not be passed on to tenants In any rent adjustment:

(@) Increased cr,sta due to .ellnancing, except to the extant the proceeds ol the
refinancing waro JOd to make repairs or Improvements on lhe premises or to pay a
legally enforceable obligation arising out ol the purchase ol the premises;

(b) Increased I1toncing costs lor controlled renlol unite purchased alter Ihe elleetlve
dale ol this oid'r. ince and within threu years ol Ihe pievlons sale except as follows: on-
ly ona-lourth ol Si‘ch Increased costs may be taken Into account In Ihe Ural adjustment
following such purchase, and additional one-lourth Increments may be taken Into ac-
count In adjustments during the next three yoa-s;

(c) costs lor which the landlord has been or reasonably expects to be reimbursed h>
Insurance payments or other compensation or lund;

(d) capital Improvements not amortized over the us*lul Ills ol the Improvement or lux-
ury capital Improvements; but any Improvement neces tty to maintain a lully habitable
or energy elllclsnt dwelling shall not bo considered a uxurv Improvement;

(e) lines or penalties. Including Intoresl, lor violation ol this ordinance or any law deal
Ing with tho controlled rantal unit's operation or lata payment ol taxes;

(1) depreciation claimed as a federal Income lax deduction;

(g) judgments or settlements oald lor claims concerning the landlord's willlul, know-
ing, reckless or negligent act or omission;

(h) registration or petition lees under this ordinance;

() allomoy'e lees lor evictions In which a tenant has prevallod;

G) qlttorney's lees (or other hearings, trials or suits where tho landlord dotra not
prevail;

<q) any cost nnt reasonably related to the operation ol lho premises;

(1) costs whose payment or amount Is commercially unreasonable.

Section 4.11. Rent Increase Stay lor Cods Violation
(a) The hearing examiner ahsll slay Iho elleetlve date ol rent adjustment Il Isdeter-
mined at tho rent adjustment hearing lhat thoro exists on Iho promisee any substantial
violation ol the Beattie Housing Code. The adjustment shall not take oflocl until lhe
landlord has iilod with the Board a copy ol the appropriate cortllicate ol compliance
Issued ty 17 city ol Seaiilo, and shall not be retroactive.
(b) Nolwl,...,«,,dInp the above, the rent adjustment shall be given Immedlato ollect Il
the hearing oxamlna. finds that
(tl the code oelect wee lhe result ol the tenant's wllllul or negligent
ad or omlaslon; or,
(7) tho code delect was not the result ol Ihe landlord's willlul or
negligent act or omission, and there exists no other source ol lunds,
available to the landlord within a reasonable time period, to remedy
ihe deloct.

Section 4.12. Binding Opinions on Capital Improvements

The Board shall provide by regulation lor Issuance ol binding opinions regarding
whother and to what extent the coil ol any proposed capital Improvemenl may be
passed on to tenants of a controlled rental ui.ll through a rant adjustment. Il a hearing
(Ijg required under these regulations, such hearings shall be governed by Part Vol this or-

inance.

PART V
Procedure
Section 8.01. Relerance to Administrative Code
Except as provided herein, Ihe admli stratlve procedures ol tho Board shall be consis-
tent with the Administrative Code ol roe City ot Seattle.

Section 8.02. Hearing Examiners

The Board shall dslegate lo Its hearing examiners power to conduct hearings under
this ordinance, except where such hearings are specifically delegated to a separate
department, and to make all decisions, orders and rulings In such cases.

Section 8.03. Notice ol Petition, Public Hearing

The Board shall send a notice lo ml Interested parties ol the filing ol a petition lor a
hearing before the Rental Housing Board or hearing examlnera appointed by such
Board, together wllh a copy ol tha petition and Ihe date, lime and location ol the hear-
ing All such hearings shall be public.

Section 8.04. Accalsrated hearing

Upon a showing ol substantial Injury requiring an early haarlng, the hearing examiner
may schedule a hearing lo take place within less than twenty dpys irom the date ol til-
ing ol a petition.

Section 6.05. Quantum ol prool
No rant adjustment may be granted nor any opinion issued pursuant to Sections 4.08
or 4.12 unless euppor ed by a p-eponderance ol the evidence.

Section 5.08. Time (or decision

Tha decision on any rent adjustment or other hearing shall be rendered within ninety
days ol the tiling ol the petition lor a building or complex ol six controlled rental units or
less, or within one hundred twenty days ol the filing ol other petitions. Aparly shall be
deemed lo have waived any right to obtaining a decision within the above time limits Il
he or she has requested delays or continuances Inthe proceedings or has tailed to time-
ly provide testimony or documents necessary to a decision.

Section 8.07. Hearing record

The haarlng examiner shall compile an ofliclal record ol any contested case, which
shall Include: all exhibits, papors and documents required to be Illed or which were ac-
cepted Into evidence; an electronic recording ol the hearing; a statement ol materials
officially noticed; findings ol laci, conclusions cl law and the decisions, orders or rul-
ings In the case.

Section 8.08. Notice ot decision
The hearing examiner shall Inmediately mall a copy ot any decision to all parties.

Section 8.09. Appeal

Any aggrieved parson may appeal (Inal decisions ol the hearing rremlner to the
Bos..;, but decisions shall sot be stayed pending appeal. An appeal mail be Illed no
later than twenty days alter notice ol the decision. The Board shall delegate the power
lo decide the appeal to a three member panel ol the Board, containing no more than one
landlord and one tenant member. Tno sole record lor appeal shall oe the record
prepared by the hearing examiner, written arguments by the parties and. Il lhe panel
desires, oral argument. In the event that the appeal panel reveraea or modules the deci-
sion, the parlies shall be restored to the position they would have occupied had the ex-
aminer’s decision been the same as the panel’s. The appeal shall ba dadded no later
than ninety days altor Its (King.

PART VI
Just Cause Eviction

Section 8.01. Reasons lor Eviction

No landlord may ovict or threaten to evict any tanant ol a controlled rental unit
unless:

(a) the tenant has (ailed tr pay rent lawfully owed;

(b) the tenant has permuted the unit to be used lor any Illegal business, permitted a
nulsanco or committee waste on the premises;

(c) tha tenant has Intentionally or negligently caused substantial damage to the
premises or allowed any member ol his or hot family, Invites, licensee or any person ac-
ting under his control to do so;

(d) the tenant hr.s continued to breacn any reasonable rules ol tenancy, or duties Im-
posed by law;

(e) the tenant has created an unreasonable Interleronce wllh the comlort, salety or
enloyment ol tha ether residents ot tho rarne or any nearby building;

(Ij iho tonancy was conditioned on employment ol the tenant by the landlord and that
employment has lawfully terminated;

(0) the owner soaks In good faith to recover possession lor hla or her own use or oc-
cupancy or lor Ihe occupancy ol hla or her child, parent, grandparent, brother, sister, or
pnronte-In-law, provided thai no substantially equivalent unit Is vacant and available In
lhe same building;

(h) the ownor ol a single-lemlly dwelling has acceplod a bona tide oiler ol purchase

lor such dwelling Irom a purchaser who Inlands to use or occupy auch dwelling and who
requires ovlicllon ol ihe tenant as a condition ol closing lhe sale;

(@ the landlord, alter having obtained all required permits, Intends to unde-.’ak'v
substantial rehabilitation which cannot be dons while the promisee are occupied. t b
vidad that the landlord notifies the tenant that the tenant shall have lhe right to reoc-
cupy the unll altor rehabilitation Is completed;

() the landlord, alter having obtained all required permits, Intends to demolish the
unit, or to soil It as a condominium.

This aectlon Is Intendod lo provide tenants ol controlled units with Ihe substantive af-
firmative detenss that an eviction has been undertaken In the absence ol Ihe just
cauaoa enumerated above. It Is not Intended to Interlern with Ihe initiation ol such an
eviction by a landlord. Tha alloctod tenant may also bring a civil action lor damages
under Section 10.02 lor violation ol this section.

PART VI
Sale ol Condominium Unite

Section 7.01. Conditions ol removal Irom rental market

No landlord shell remove a controlled rental unll Irom the rental market by ollering It
lor sale to lhe public as a condominium unll unless he or sho nos obtained a jertllicoto
ol compliance with this part Irom tha Superintendent ol Buildings The Superintendent
shall not issue tha cerlilieate unless ha or aha cedillas that.

(e) al least one hundred and twenty days before the unit Is to bo offered lor sale to
public, the landlord has delivered to each tenant written notice ol Intention to sell, a
written oiler ol sale to the tenant, and a statement ol the tenant's rights ur.dor this part;

(bi the oiler ol ealo has Included on Its lace a provision that it is conditioned upon
tenants in nl least lllly percent ol the total controlled rantal units In the building or com-
plox accepting Ihe otlor and depositing a commercially reasonnble down payment into
an escrow account; and

(c) tenants In at least lllly percent ol Iho total controlled units have accepted the oiler

and mado tha deposit as set forth above. The deposit shall not be provided Irom lunds
under the control ol tho landlord.

Section 7.02. When cerlilieate shall not Issue

Notwithstanding the abovo prni.slons, lhe Superintendent ol Buildings shall not
Issue lhe certificate ol compllancu Il he or jho finds Ihal Ihe landlord has, within the
previous twelve months, engaged In misrepresentation, or harasnment ol tenants. II-
legally raised rents, reduced services or evictad tenants without junt cause, lor the pur-
pose ol preparing lor ihe sale ol Ihe units as condominium units.

Section 7.03. Appeal

The Issuance or denial ol the cerlllic.vlo ol compliance shall be sublecl lo review by
lhe Ofllce ol Hearing Examiner croated by Ihe administrative Coda. No certificate ol
compliance shall be llnally Issued until the lime lor notice ol appeal has expired, or Il an
appeal Is taken, until the appeal has been decided In the landlord's lavor.

PART VI
Demolition

Section 8.01. Notice

The owner ol a controlled (entat unll shall give written notice to all tenants theraol ol
his or her Intent ro apply lor a demolition permit lor the building In which the unll Is
located. The notice shall be given at least ninety daya prior lo llling the application and
shall include the following Information:

(a) owner's Intent to apply lor the demolition permit;

(b) tenant's right not be evicted without good cause, as set lorih In Part VI ol this or-
dinance;

(c) owner's obligation to oiler tenanlc Ihe right to occupy replacement units, Il any
are to be built under Section 8 03(c) ol this ordinance, belore ollering the units to the
general public;

(d) owner's obligation to provide relocation assistance to the tenants: end

(e) tenant's rights ol enlorcemenl under this ordinance.

Section 8.02. Permit Application

Any application for such a demolition permit shall be Illed with the Superintendent cl
Buildings and shall Include Ihe following:

(a) copies ol written notices given to tenants pursuant to Section 8.01.

(b) an Itemized estimate ot the cost required to brino the building up to a decent, sale
and sanitary condition by rehabilitation and an Itemized estimate ol Ihe cost ol replac-
ing the building on-slle wltn a residential building which would conlaln an nuual
number ol comparably-sized controlled rental units, It the owner seeks a finding under
Section 8.03(a); and



(c) all documentation necessary to assess me (actors. Identified In Section 4.08 to
determine a lair and reasonable return. It the owner seeks a finding under Section
8.03(h).

Section 8.03. Condltlone tor laauanca ol a permit

The Superintendent ot Buildings shall not Issue a permit to demolish a building con-
taining one or more controlled rental units unless he or she finds that the owner has
complied with the provisions ol Sections 8.01 and 8.02 and lhat any one ol the following
conditions have been met:

(a) the owner establishes that the building Is not structurally sound, that Is, the cost
ol bringing the building up to a decent, sale and sanitary condition by rehabilitation ex-
ceeds the cost ol replacing the building on-slte with a residential structure containing
at least an equal number ot comparably-sized controlled rantal units:

(b) the owner establishes that he or she has owned the building lor at least throe con-
secutive years prior to the date ol application lor the permit and Is unablo to realize a
lair and reasonable return on his or her Investment In the building: or

(c) the owner has:

(1) signed a contract with the City which includes the following pro-
visions:
(A) owner will replace the existing controlled rental units
wllh the same or a greater number ol comparably-sized and
comparably-priced controlled rental units:
(B) replacement units will be located within a two mile
radius ol the demolition site:
(C) replacement units will be completed within two years ol
the Issuanco ol tho demolition permit;
(D) tenants displaced by the demolition will be ollsrod the
right to occupy the replacement units before lhe units are
ollered to the public;
(E) Ihe contract shall bo binding on subsequent purchasers
ol the land, enforceable by the City or by any ouch displaced
tenant, and publicly recorded by tho ownor; and
(2) submitted to the Superintendent ol Buildings all plans, permit ap-
plications and prool ol availability ol financing lor the replacement
units.

5-Ictlon 8.04. Appeal

ihe Issuance, suspension or denial ol Ihe domollt on pormlt or falluro to suspond
such permit shell be subject lo review by the Olflcs ol Hearing Examlinnr, as provided in
the Administrative Code. The Superintendent shall not Issue the permit until tho time
lor appoal has expired or until any appeal Is finally decided In lavoi ol the owner.

Section B.0S. Administration
The Superintendent ol Buildings shall adopt, amor. lor rescind such rules and regula-
tions as are necessary to carry out Ihe duties im'-i*gd by this ordinance.

Section 8.08. Relocation assistance

Tho owner shall pay relocation assistance ol one thousand dollars per controlled ron-
tel unll to tenants lhereol who have vacated the building altor rece.pl ol the notice re-
quired by Section 8.01. The owner shall pay the relocation assistance on or belore lho
date that tenants ol a unit vacate the premises. Tho paymsnl shall bo In addition lo any
socurll" deposit 0. other compensation or refund to which lho tenants may be ontltlod.
The buporintsndehl ot Buildings shall suspend Ihe permit il ho or she has reasonable
grounds to believe that any tuch paymont has not bAon made.

PART IX
Decontrol
Section 9.01. Decontrol
Within two years ol the elleetlve date ol this ordinance, and on an annual basis
thereafter, the Board shall conduct a vacancy survey ol a vai.d sampling ol renlal units.
Il two successive annual surveys find a vacancy rate ot greats' than live percent, and Il
the Board, alter public hearings, linds that the serious housing problems addressed by
this ordinance are no longer piesent to a significant degree, the Bsard shall recommend
to the City Council that this ordinance be :epealed.

PART X
Enforcement

Section 10.01. Civil Penalty

Aviolation ol any proviBion of Mis ordinance or of any Board regulation, decision or
order shall be punishable )/c civil penalty ol no less than 3100 and no more than 3500.
Aviolation alluding mure i-ian one controlled rental unit or concerning more than one
payment period shall be considered a separate violation as to each unit and as to each
payment period. The penalty shall be paid to the Board.

Section 10.02. Private Civil Remedies

Any landlord who violates this ordinance or any Board regulation, decision or order,
shall be liable to any atlected tenant In the amount of 3500, or three times the amount of
actual damages, whichever Is greater, plus costs and a reasonable attorney's lee. Aten-
ant may assert any rights under this ordinance, or under any Board regulation, decision
or order. In any answer, set-oll, affirmative delense or counterclaim, and may deduct
any excess rent previously paid Irom his or her rent. Atenant may also bring any other
civil action to onlorce his or her rights under this ordinance, or under any Board regula-
tion, decision or order, Ina court ol appropriate Jurisdiction. Remedies provided In this
section are In addition to any other legal or equitable remedies and are not Intended to
be exclusive.

PART X
Miscellaneous Provisions

Section 11.01. Sham Transactions

Sham transactions shall be disregarded In determining whether or not a renlal unll Is
controlled, In considering ront adjustments. In finding whether a violation ol this or-
dinance. or ol any Board regulation, decision or order has occurred or In any other ap-
propriate circumstances.

Section 11.02. Walvar ol rights

No landlord may Imposo as a condition ol tenancy ol a controlled rental unll a waiver
o* the tenant's rights under this ordinance or under any Board regulation, docislon or
i -lor, and ony such waiver Is void and against public policy.

Section 11.03. Interference wllh exercise ol rights

No landlord may restrain, coerce, Interfere with, or retaliate »galnst his or her
tenants, nr any person acting In concert with them, In any lawful exercise, either In-
dividually or colloctlvoly, ol rights under this ordInanco, or under any Board regulation,
decision or order.

Section 11.04. Severability

Il any section, subsection, cleuso, phrase or portion ol this ordinance Is lor any
reason held Invalid or unconstitutional bv any court ol competent Jurisdiction, such por-
tion shall be doomed a soparalo. distinct, and Independent provision and ouch decision
shall nol olluct the validity ol Ihe remaining portions thereol.

Section 11.05. Liberal Construction
This ordlnanco shall be liberally construed to achlove lla purpose and preserve Its
validity.

Ordinance 94280 provides as follows.

Section 1. Il Is unlawful lor any person:

(1) To sign or doclino lo sign any palltlon lor a city ordInanco Initiative ot rolorondum ol a city chariot amendment lor any
consideration or gralully or promise thorool. or

WARNING

(2) To solicit or procui slgnnturoo upon o city ordinance Initiative or rolorondum, or city charter amondmont petition lor
any consideration or prom,.- theieol; or

(3) To glvo or oflor any consldt allon or gratuity to anyono to Induco him or her to sign or nol to sign, or to solicit or procure
signatures upon a city ordlnanco imitative or rolorondum, or city charier amondmont petition; or

i4) To lillrrloro wllh or atlompl to Intorloro wllh the right ol any voter to sign or not to sign a clly ordInanco initiative or
referendum, or city chariot amendment petition by throat, Intimidation or any corrupt means ol practlco: or

(5) Tosign a city Initiative or rolorondum or city charter amendment polltlon wllh any othor than his or her true namo, or lo
knowingly sign more than ono polltlon tor tho sains Initiative, rolorondum, or chartor amendmonl measure, or to sign any
such palltlon knowing that he or she Is not a registered voter ol tho Clly ol Sotlllo.

The provisions ol this ordinance shall be printed as a warning on overy polltlon lor a city ordinance Initiative or referendum
or city charter amendment.

Soctlon 2. Any person violating any ol Ihe provisions ol this ordinance shall upon conviction Ihsreol bo punished by a line
ol nol moro than live hundred dollars or by Imprisonment In tha city jail lor a period not to exceed six months, or by both auch
line and Imprisonment.

INSTRUCTIONS TO SOLICITORS

1. Voters must be registered In the City of Seattle.
2. Voters should sign EXACTLY AS REGISTLRED. (If voter Is
registered as John B. Smith, he should sign that only and NOT
J.B. Smith or any other form of name.)

3. Petition may Le signed, In pencil or’Ink. _

4. Voters may sign Initiative 24 only once. (If a voter signs more
than once, only the first signature will be counteu&. _
b, Every signature cqunts %35,000 are required). Return all peti-
tions no mat.er how few names. N

6. Payment for circulating petitions Is prohibited by law.

hi-

TnTmi-"......



HOUSE JOURNAL

The following letter of Intent on COMMITTEE SUBSTITUTE FOR
HOUSE BILL NO. 356 (relating to wunlawful practices |In the
sale or rental of real property) dated April 30, 1981 wag
received (the Judiciary committee report appears on page 894
of the Journal) and appears as follows:

LETTER OF INTENT

.The Honorable Jim Duncan
Speaker of the House j

Dear Mr.-"Speaker:

The Committee on Judiciary has had under consideration House Bill 356,
*An Act/ relating to unlawful practices in the sale or rental of real " V/T;

property”™, and has provided you with a committee report reocnmending ";vit
that it be replaced with our oaimittee substitute for that bill, and

that oomdttee substitute for House Bill 356 do pass.

Although the hill prohibits discrimination in the sale, lease, or rental

of real property because of a person®s status as a parent, the ccomittee
wishes to point out that the bill does not proscribe any other existing -

management tools that a landlord may have with regard to rental units.

For exanple, a landlord may still adopt rules and regulations conoerrong "->4
a tenant"s use and occupancy of tl.*premises in order to promote safety,
health, or welfare of the tenants.

A landlord may also regulate the te.wit"s use of the property to avoid
abusive use, or to make a fair distribution of services and facilities
for tenants generally.” .This bill also does not prohibit a landlord frcm
taking action against a tenant <ho fails to quietly enjoy the premises,
or fails to occupy and use the prunises in a clean and safe condition.
Also, it is clear that a lardlo.d can provide reasonable provisions in a
lease limiting"the number of persons occupying a unit, without regard to
issues of *\hcntage.

In ocnclusion, wo believe this legislation should prohibit discrimina—
tion against individuals due to their parenthood status, while still al—
lowing a landlord the existing legal controls over the use and occupancy
of-his rental units.

ftp . Fred Brown, Chairman
Ormiittee on.Judiciary

FDAF/on



M ﬂ%m‘ ruMi'w) Vaee If

yov tfi-Cl u)

Tuesday, August 12, 1000

Opening apartment doors closed to kids

Dy Randy Shipp
. _ Doatoa
Anyone trying lo find nn apartment that

conclusions of n recent US Housing and
Urban Development survey. 1 shows lhat,
nationwide. 2 percent of all rental units
have "no children" policies, and many thal
do accept children have restrictions on lhe
number, sex, or age of the youngsters.
_ These restrictions _affect rou?hlly_ 2 mil-
lion families, says Elizabeth lloiSiucher,
IHID's dcpu y assistant secretary for policy
developmentand research.

The report adds ‘hat restrictive rental
ﬁOhCIQS also may mean that families may

e split up, wit;: “children being scnl lo live
with other relatives, until parents can lind
some place lor them lo live, or doubling up
wllh another family, leading lo Increased
fam|TIy tension. .

"Tlcve Is also a real fueling among peo-
ple who arc hit hy this (hat society thinks
there's something wrong In_having chil-
dren." Dr. lluislachcr says. 'Children react
lo this. Tncy are hurl, they're parents arc
hurl. They're all really disturbed hy the fact
tlial children don’t seem to lie wanted."

Tliv ||mI|II]|n Is growing worse. The num-
ber of rental mills unavailable lo families
wllh children Isrising. And with more apart-
ment buildings switching to "no children”
policies, and more oiic-hcdroom rather than
multi-bedroom_units being built, it Is likely
to continue to rise, m

hi Massachusetts, state law prohibits

ucccPtS children will nol he surprised hy the .

such discrimination ir, dwellings with three
or more units. Violations carry a fine of up
to 11,000. Even so, discrimination against
families wllh children is “the biggest prob-
lem right now for housing," according to a
spokesman for the Massachusetts Commis-
sion Against Discrimination. Because of ex-
emptions under the law, he says, very few
rental units actually are affected.

The California-based Fair Housing for
Children Coalition (FILCC) conducted a sur-
vey of apartment ads In newspapers. In Los

Angeles. 71 percent allowed no ebild.cn of
any age, and Fresno, San Diego, and San
Jose showed 52 percent, 65 percent, and 70
percent respectively. .

"We've dealt with people who nrc living
with six kids In a station wagon nn the Santa
Mould pier, und a woman living with two
kids In a lenl on the beach," says FIICC ex-
ecutive director Dora Ashford.

FICC also gels calls from pregnant
women worried that llicy will lose Ihcir
apartment when lhcy have Ihelr hiiby.

"We bail a recent case of a couplo in
Sunia Monica who had a huby a few months
ago. They got a teller from |Ihc apartment
management company) saying, ‘Congratu-
lations on your new baby - and we would
like you lo find another place lo live In @

But when FIICC lawyers took the case
and pointed out tliul the family would nol he

violating any occupancy codes, and that a
locul ordinance forbade age discrimination,
Ilie family was ullowcd to stay.

| The generally tight bousing market Is a
Imajor cnuBo of the problem, ma. Ashford
says.

"As long ns llie housing crisis worsens
|lhc discrimination problcm| will, loo. Fam-
ilies with children arc In a worse position lo
buy Ihcir way out, as arc tho elderly, when
housing crunches hit. so they're hurl a lot
worse than 0|I|erpe0ﬁle." !

Helen Blank ot the Children's Defense
Fund (CDF) says positive steps arc being
taken. The HUD study, (or Instance, Is an
example of Interest In Hie Issue on the pari
of the federal government. .

Moreover, nntl-discriminallon sintulcs
have been passed In Arizona. Connecticut,
Delaware, lllinois, Massachusetts, Minne-
sota, New Jersey, New York,"and the Dis-
trict of Columbia. The California Legisla-
ture is considering similar legislation.

The CDF has set up nnational network of

organizations conc-mcd wllh discrimina-
tion a%Aalnst families v <h children. Its pur-
pose, Ms. Blank says, is .. lo communi-
cate with each other about local ordinances
they are working on, share strategy, nod
_givc each oilier mutual support.”
I~ Dr. Jtolsluchcr says Increasing the num-
ber of available homes und apartments
would help solve llie ‘Jroblem.She says HUD
Is looking Into possible roles that It can take,
and also would like slate and,loEaI govern-
ments lo gel Involved with tlic isahc.

%
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BILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SEHVICES JONEAU ALASKA 99811

PHONE:
DIVISION OF PUBLICASSISTANCE 465-3355

August 1, 1983

Ms. Suzanne Tryck

Office of Senator Vic Fischer
1024 V/. 6th Ave. Suite 204C
Anchorage, Alaska 99501

Dear Ms. Tryck,

Thank you for clarifying for me the information which you requested
from our Anchorage office on July 21, 1983. As per our telephone
conversation of July 28th, |1 shall compile and send to your office
information and handbooks explaining Public Assistance services
available; copies of the AFDC, Medicaid and Food Stamp corrective action
plans and information on monthly reporting for the Bethel area.

IT | can be of further assistance, please contact me.

Jerry Harris
Acting Director

cc: Dan Burton

OG-PBtl.H



‘I. No written notice

2. Landlord tells a
tenant to move
immediately or cuu
off essential services
without warning

3. Tenant refuses to
move after receiving
an eviction notice

4. Deposit is not
returned

S. Tenant is habitually
late with rent or
repeatedly breaks

. Written notices are required in

many sections of the law; re-read
this bulletin carefully to see when
to use a written notice.

. Evictions are controlled by speci-

fic sections of the law. Tenants
do not have to move if these rules
are not followed and may sue for.
IH times actual damages.

. The landlord should go to court

for an F.E.D. order; the State
Troopers will canry out the order.
In addition, the landlord may sue
for 1Vi times the actual damages.
See the section—EVICTIONS.

. Tenants may sue for twice the

amount kept; re-read the section
—DEPOSIT RETURN.

Late rent and othr* problems re-
peated within a 6-month period
may be grounds for eviction; re-
read section on EVICTIONS or
see a lawyer.

RENT CONTROL

During the pipeline boom of the evly 1970's, several Ai&skan
cities experienced a severe housing shortage, and the legislature
passed an emergency rent control law. (A.S. 34.06.010-.060)

When emergency rent control is in force, the rules regarding
rent increases and evictions change; however, the law expired in
1977, and if an emergency situation occurred again, a new law
would have to be passed by the legislature.

THERE IS NO RENT CONTROL IN ALASKA AT THE

CURRENT TIME.

AR

Ihla booklet la a June 1982 rpdata of the 1"iSO publication prepared by the

Cooperative Intension Servlci, with the aaalatAnoe of Wnaka Lagal

Servloaa and the OcnMner P-.otectlcn Section of tho klaaka Dept, of lav.
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‘In 1974, the Alaska Legislature’pass£d (lie Uniform Residential
Landlord and Tenant Act (A.S. 34.03.010-.380). The purpose of
the Act was lo simplify, clarify and modernize Alaskan laws
relating to the rental of dwellings. It was also intended to encour-
age both landloids and tenants lo maintain and Improve the quali-

ty of housing, - w'e e -—r x|

While the law does not cover every problem a landlord or ten-
ant may have, it was written to protect lhe tights of both parties.

In addition lo the Uniform Residential Landlord and Tenant
Act, other laws which have application to the rental of dwellings
include;’ " .

1. Alaska Statute 09.45.060-. 160
Procedure for Recovering Possession
2. Alaska Statute 34.06.010-.060-
Emergency Residential Rent Regulation and Control

This booklet waj prepared directly fror. A.S. 34.03,010-,380.
Where appropriate, we have cited the >dual portic of the law
that pertains so that if you need to go|. courl, you can either use
this booklet or can refer directly bad. to the law. The reference
will be the letters "A.S." (short for A wka Statute) followed by
some numbers (these are the title, chi Rcr and article numbers of
ihe law respectively), for example; (4 .S. 34.03.330).

You can get a copy of Ihe actual law st your nearest courthouse,
public library or magistrate's office.
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eviction

who is covered

A dwelling, in this law, is a structure or part of a structure used
as a home, residence or sleeping place by one or more persons, in-
cluding the rental of mobile home space.

If you rent a house, apartment, mobile home, mobile home
space, condominium, townhouse or duplex, lhb law applies to youl

the law does not cover:

1. residency in an Institution (school dorm, jail, hospital,
nursing home, etc.);

. hotels, motels and other transient housing;

. condominiums occupied by the owner;

. occupancy under a contract of sale;

. occupancy of a dwelling owned by a fraternal or social
organization of which you are a member;

. live-in employment (apartment managers, house, etpers,
«C.).

7. occupancy when the premises are used primarily for agri-

culture! purposes.

arwN
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terminology .

In this booklet, several terms are used that mean the same thing.

Landlord means the owner or manager or rental agent for lhe
dwelling.

Dwelling, unll, properly and prtwdies means the rental unit,
whether it is a home, apartment, mobile home, etc.

Tenant means any of the people who rent a dwelling.

OIlh.T technical definitions may be found in A.S. 34.03.360-
Dentitions.

written notices

Putting things in writing does not mean the landlord and lenani
are enemies or do not trust each other. It is simply a good way to do
business. Oral agreements are legal; however, under the law, a writ-
ten notice or agreement may be your only protection if something
goes wrong. Some people hesitate to pul agreements «" writing
because they don’t know what lo say. There are examples of
various notices in the back of this booklet that may help.
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1. receipts for payments of any kind;

2. promises to Tut things;

3. rental agreements;

4. eviction or moving notices;

3. notices of repain needed;

6. details of what needs lo be done to get back a deposit.

It cannot be emphasized strongly enough how important this is;
GET IT IN WRITING!

BEFORE YOU MOVE IN

renlal agreements

Rental agreements may be e;ther written or oral, but wnum is
best. If any disagreement occurs later, both tenants and landlords
will have evidence to back their claims.

If a tenant signs a rental agreement, moves in and begins paying
rent, the agreement is still legal even If the landlo'd didn’t sign the
agreement.

If the landlord shows the tenant a rental agreement to which the
tenant agrees, moves in and begins paying rent, the agreement is
still legal even If the tenant did not sign it. It is critical that tenants
and landlords review and discuss any rental agreements and rules
before anyone moves in or money changes hands.

A tease is a rental agreement that tells how long the tenant will
stay (usually four, six or twelve months). If there is a lease, the

NOTICE OF DEFECTS IN ESSENTIAL SERVICES

(Date)

TO:

(Landlord)

(Address)

You are notified that you are failini ‘o provide (water/hot-
water/heat/sewer service or other essential services) at the above

address. The specific defect (s) is as follows: .

If you do not fix this defect W ITf''N 24 HOURS, | have a right
to 1) have it fixed myself and deduct the cost from my rent, 2) sue
you for damages, or 3) move out and hold you responsible for my

expenses in doing so.

Signed,
(Tenant)
Receipt:
| received this notice on the _ .dayof.
19 at ant/pm.

(Landlord)

K.IEEP A COPY OF THIS NOTICE

tanoiora cannot raise the rent or evict the tenant unless promises
in the lease arc broken. If there is a lease but the tenant must
move, the tenant is still responsible for the rent for the rest of the
lease period, unless the dwelling can be re-rented.

Here are some things which should appear in a rental
agreement:

1. name and address of the owner and his/her manager or
agent as well as the tenant’'s name and address;

2. the amount of rent, when it is due, where and how it is to
be paid;

3. if this is a month-to-monib agreement or lease with time
limits;

4. when the rent will be considered overdue and wbat penalty
will be levied;

5. what is included in the rent (heat, lights, water, etc.) and
what is provided (driveway, garage, furnishings, kitchen
appliances, snow removal, storage, laund/y, etc.);

6. total number of full-time occupants and pets allowed;

7. alist of prohibited equipment (snowmobiles, motorcycles,

[ ] musical equipment, etc.):
¢+ *_  the amount and type of deposit (cleaning, security, pets,
* \ : etc) and what has to be done to get it back;
9.a list of landlord and tenant repair and maintenance

duties; PR

Rental agreements cannot;

1. force a tenant to waive any legal rights, .Y

2. excuse the landlord from any legal responsibilities,

3. let the landlord sue the tenant without notice,

4. require tL tenant to pay the landlord’s attorney fees
should you go to court;

3. allow the landlord to take a tenant’s personal belongings
(A.S. 34.03.040).

DO NOT SIGN A RENTAL AGREEMENT THAT HAS IL-
LEGAL WORDING.

If the rental agreement contains any of the tl ings listed below,
they should be removed before signing:
1. agreeing to let the landlord come into the dwelling when-
ever he/she wants;
2. agreeing to immediate eviction for nonpayment of rent;
3. agreeing that the tenant will make all repairs;
4. excusing the landlord from liability in case of accidents
due to his/nc’ 7.-*.lecl;
3. giving up rights to the deposit.

NOTICE OF TERMINATION OF TENANCY
BY LANDLORD

(Date)

(Tenant)

(Address)

You are notified lhat your tenancy is terminated and (hat you
must move from the addrest listed above on lhe tent due dale
which occurs at least 30 days from the date you receive this notice.
Your rent Is due on the of each month, so you must be

gone by the day o f 19

The reason you are being evicted is as follows:

If you are not gone by that date, a lawsuit will be filed to evict

you.
Signed,

Receipt:

| received this notice on the _ .day of.

19 at__ am/pm.

KEEP A COPY OF Ti'tS tOTICE

.



NOTICE OF TERMINATION OF TENANCY (BY TENANT)

(Dale)

TO:

(Landlord)

(Address)

You are notified that | am terminating this tenancy effective on
the rent due dale which occurs at least 30 days from the date you
of each month,
dayof 19

receive this notice. My rent is due on the

so | will be gone by the

Please send my security deposit of $_ , or an explana-

tionof how it was used, lo

(addrcss)
within 14 days of the date | move.
Signed,

(Tenant) «

(Address)
Receipt:
| received this notice on the _ .dayof
19 at am/pm.

(Landlord)

KEEP A COPY OF THIS NOTICE

change your mind?

Once an agreement to rent a place has been made, and all or
part of the deposit and rent has been paid and then a tenant
doesn't move in, he/she may not be able to have all his/her
money returned. If this happens on a month-to-monlh agreement
(written or oral), the tenant may have to pay for one month's rent
or rent on a day-to-day basis until someone else rents the place,
whichever is less. If a lease was signed, the tenant may owe rent
until the place IS re-rcnted or the lease period ends, whichever 1S
less.

EXCEPTION: If the landlord lied about the place or deceived the
tenant by not telling about important problems (for instance, no
heat, the building is condemned, etc.) the tenant should get all Ihe
money back. In addition, the tenant coutd sue for fraud. If this
situation coma up, see a lawyer.

illegal discrimination

It is illegal for landlords to refuse to rent to someone because of
sex, age, race, religion, national origin, color, marital status,
pregnancy or changes in marital status, unless the housing is
specially designated for "singles only" in advance.

It is unlikely that a landlord will openly refuse to rent to some-
one for an illegal reason. There are some indications that a land-
lord may be practicing discrimination in renting when:

« tlte apartment the tenant called about is "suddenly" taken
when the landlord sees the tenant.
a place (he tenant was told is "rented"” remains vacant.
the rent or deposit is much higher than advertised or
charged for similar units.
rules will be different for one tenant than for ethers in the
same apartment house or court. (For example, others have
pets, but you cannot. A landlord may decide to allow no
more pets, but he/she must stick to the new rules as far os
new tenants are concerned.)
the tenant is not referted lo a listing in a real estate office
that fits his/her needs.
a house or apartment in the tenant's area is rented with the
intention of forcing others to leave (block-busting).
an advertisement indicates a preference based upon race,
color, religion, sex, age, marital status or national origin.

.
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NOTICE OF F.VICTION FOR VIOLATION OF AGREEMENT
AND/OR THE LAW

(Date)

TO:

(Tenant)

(Address)

You axe notified that you have seriously violated your agree-
ment with me and/or your duties under the law. The violation (s)
axe set out specifically as follows:

If you do not remedy the violation (s) listed above within TEN
DAYS after the dale you receive this notice, your tenancy will ter-
minate in not less than TWENTY DAYS, and you must move.
Fa>'  to remedy the violation (s) listed above will mean you
i vebythe dayol ,19

¢ jUhave not remedied the problem (s) and have not moved
by (he date listed above, a lawsuit will be filed to evict you. If you
remedy the problem (s) within TEN DAYS, you may slay.

Signed,
(Landlord)
Receipt:
| received this notice on the _ .day of.
19 at . am/pm.
N KEEP A COPY OF THIS NOTICE

Everyone should have a free choice about where to live, and
there are legal methods of fighting discriminatory practices. If
you fee! you have been discriminated against and want to do
something about it, you can complain to the Stale Human Rights
Commission. The Commission’'s investigation costs you nothing.

For more help on illegal discrimination, contact the Human
Rights Commission in your town or:
State Human Rights Commission
204 East 5th
Anchorage, Alaska 99501
phone: 276-74)4

disclosure

The law says (hat someone must be raponsible for such things
as decisions about maintenance, repairs, collecting rent and re-
ceiving notices from tenants or ft ,m the court. It is a requirement
that when a tenant moves in, he/she must be told in writing the
name and address of tbv owner (or who the owner wants his/her
sgent to be). 1 iis infurination muxf be kept up-to-date.

If this information is not provided, whoever made the rental
agreement or receives the re".t becomes the legally raponsible per-
son. Then, when the tenant is required to give a written notice or
wants to sue, he/she should:

1. contact Ihe owner or his/her agent, or

2. if that information was never officially given lo the ten-
ant, contact (he person whq made the original agreement
or takes the rent. (A.S. 34.03.080)

deposits

Deposits are often collected for pets, children, cleaning or se-
curity before a tenant moves in. Sometimes i.,e tenant will be
asked to pay the last month's rent. too. The total amount col-
lected for ail deposits and pre-paid rent, except the first month's
rent, cannot exceed two month's rent. (A.S. 34.03.070)

Deposits and pre-paid rent along with first month's rent can
make total move-in costs high. Here are some exampla of how
these move-in costs might be set:
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H S 375 drat month's rent
5 375 last month's rent
5 400 security deposit

51150 total to move in

rU S 325 first month's rent
S 300 cleaning deposit
S 200 security deposit
S 323 iast month's rent

1]: I 373 first month's rent
5 375 last month's rent
3 373 security deposit

51125 total to move in

KI: $ 325 fir.! month's rent
5 150 cleaning deposit
5 175 security deposit
S 323 last month's rent

$ 975 total to move in SI11SO total to move in

The depositand any pre-paid rent most be deposited in a trust ac-
count in a bank, savings and loan association or with a licensed
escrow agent. Exceptions are made for rural Alaska, ifit isimprac-
tical to bank themoney. When thedepositiscollected, besureto geta
receipt, Also, it is a good idea to have the landlord write on the re-
ceipt the amount paid for each type of deposit and what has to be
done to get the deposit back. (Always getand keep records for any
money paid.) .

If the tenant is renting a unit and the building is sold, thereis often
confusion as to which person, theold or new landlord, is tesponsible
for the deposit and pre-paid rent money. The original landlord who
accepted the money is the person responsible for returning the
money to the tenant UNLESS the new owner receives the mrney
from the old landlord and agrees to the responsibility of taking care
ofit.

When a tenant finds out the building is being sold, he/she should
find out whether theola jr newlandlord will hold thedeposit money.
If theold landlord keeps thedeposit, the tenant should get in writing
the nameofthe bank where thedeposit is kept and ;he new addressof
the old landlord.

Inspections

While the law does not specify that an inspection must be done,
it is a good idea for the landlord and tenant to inspect the dwelling
together before anyone moves in. Make a list of items needing
repair and the date the work should be completed (10 days is
standard). Make another list or damage that will not be changed
or repaired. Both the landlord and the tenant should sign and date
these lists. Each of you should keep a copy. These lists will be
handy when the tenant is ready to move out.

SETTLING DISPUTES

When landlords and tenants disagree, sometimes tempers dare,
and things may be said .nd/or done which are wholly outside the
law. Sometimes the disagreement becomes just plain petty and
small. It will only complicate matters if either party takes the issue
to court.

If there is disagreement on any issue, remember that the court
looks favorably on "good faith” action; that is, action taken in
an honest, forthright manner. Try to remain calm. Gather your
facts and PUT THEM IN WRITING. Be sure to pay attention to
sections of the law that require written notices and that specify the
ni‘tnber of days allowed for landlords or tenants to remedy dis-
agreeable situations. Present your problem to the other party in
writing, clearly slating what you want to change and what you will
do if the situation doesn't change. The forms in the back of this
booklet may help.

Generally speaking, (he rental of dwellings is a business, and as
in any other business, both parlies should conduct themselves in a
fair, honest manner. There are not many agencies lhat will mcdi-
atr landlord/tenant disputes, and problems are frequently not
serious enough to require a lawyer or go to court Most landlord/
tenant problems could be settled by both parties acting "in good
faith".

If serious problems do arise, it is always advisable to see r. law-
yer. But first, give the other person a chance by trying to work it
out together.

WHILE RENTING

paying rent/rent increases

The landlord is not required to ask tenants each month for their
rent before they are “ required” to pay it. If a time and place for
payment of rent was not agreed upon when (he tenant moved in, it
is assumed that the rent will be collected at the dwelling.

If the tenant rents monthly, the rent Is due every 30 days, unless
otherwise agreed. So, if the tenant moves in on the 8th, lhe rent is
due on or before the 8th of every month.

If there is a signed lease, rent may not be-inaeased during the
lease period. Other rent increases may be levied as the landlord
sees fit; however, the law is unclear regarding the notice period
which the landlord is required to give.

The general interpretation is that a rent increase is either
1. a termination by the landlord of the tenancy at the old
rental rate and on offer to renew it at a higher rate or
2. a modification of a rule or regulation.

In either case, tenants should be given a written notice 30 days
before the next rental due date. If the tenant does not agree with
titt rent increase or cannot pny, he/she may give notice to move.
Since the law is not cl tar, landlords and tenants should seek legal
advice if they are unsure about a proposed rent increase. (A.S.
34.03.290b and A.S. 34.03.130b)

rules and regulations

Almost every landlord has rules and regulations. Often these
are not mentioned until after a tenant moves in or until the rule

- SAMPLE FORMS

The following notices were prepared u samples of
what |s necessary. These sam?les may not apply in all
« Situations, bul coutd be helpful.

NOTICE OF EVICTION FOR NON-PAYMENT OF RENT

(Date)

TO:
(Tenant)

(Address)

You are notified that you owe rent in the amount of S_
If you do not pay this rent within TEN DAYS of the day yuu
receive this notice, your tenancy is terminated and you must
move. You must pay your rent in cash, money order or certified
check.

If you have not paid the rent or moved within TEN DAYS, a
lawsuit will be filed lo evict you. If you pay your rent on or before

lhe TEN DAY period, you may stay.

Signed,
(Landlord)
Receipt:
I received this notice nn the. .day of.
19 at . .am/pm.

(Tenant)

KEEP A COPY OF TH!S NOTICE



rules and regulations.

WHERE
TO GO
FOR HELP

Doth landlords and tc~*nts can get help from the following
agencies: kT AU * e

|I. For copies of ihis publication and general assistance, con-
tact the Cooperative Extension Service.

Anchorage 277-1488.. -
Bethel 543-2503
Fairbanks 456-6885
Homer 255-8176
Juneau 586-7103"
Ketchikan . 225-3290
Nome 443-2320
Palmer 745-3360
Soldotna 262-5824

2. To file acomplaint on false advertising, chronic misuse of
deposit money or fraud, see the Consumer Protection Sec-
I'on, Alaska Department of Law.

Anchorage 1049 West 5th Avenue, Suite 101

re 11 Anchorage, AK 99501
eee @ 279-0428

Fairbanks 604 Barnette, Room 228
Fairbanks 99701
456-8388

Juneau NBA building
217 2nd Street
Pouch K
Juneau, AK 99811
465-3692

has been broken. To avoid problems, the law requires the
landlord to show his/her rules and regulations lo Ihe tenant be-
fore the.tenant commits himself to a rental agreement (oral or
written). The tenant may discover lhat he/she does not agree with
them and decide not lo move in. The rules and regulations must
be reasonable and specific, or under the law, the landlord will not
be able lo enforce them.

Remember that once the tenant has seen Ihe rules and moved in,
he/she is agreeing to live by these rules. A copy must be posted by
the landlord someplr e at the dwelling where it can be easily seen.

Rules must apply to all tenants equally a d fairly. Rules and
regulations cannot be changed without first giving tenants reason-
able notice. If tenants do not agrei < the . aar.ge, and it changes
the original rental agreement a grr -t tS'-t, they may move after
giving at least 30 days notice or they ..MY refuse to accept the rule.
Landlords may evict tenants who refuse to abide by a reasonable
rule change. If the change does not apply to all tenants In the
building equally, an eviction bated on a tenant's breaking of a rule
may be illegal. (A.S. 34.03.130)

subleasing

When a lease is signed, the tenant is promising to stay for a cer-
tain ler’,lh of time (usually four, six or twelve months). The *en-
ant is telling the landlord that each and every month, whether the
tenant sl.l, lives in the apartment or not, he/she will be responsi-
ble for paying the rent. Unless the landlord signs a paper saying
it's ok> * with him/her for someone else to move in if the tenant
moves out, the tenant cannot just have someone else "lake over"
the place.

There are usually only two ways to gel out of a lease:

I. If the landlord breaks his/her part of the bargain (what's
written in the lease;, Ihe tenant can move after giving 30
days written notice.

7. Get the landlord to agree to let the tenant sublease the
place. Under the law the landlord has a right to ask for
certain information about lhe new tenants. The landlord
can reject the new tenants only for certain reasons, and
cannjt unreasonably prevent subleasing.

The information lhe landlord can ask for IN WfIITING about
the new tenant includes:

S -

3. Persons with low incomes may call Alaska Legal Services
for anorney help. If your landlord tries to evict you, be
sure you mention ihis when you call.

Anchorage 272-9431
Barrcw 852-2311
Bethel 543-2237
Dillingham 842-5653
Fairbanks 452-5181
Juneau 586-6425
Ketchikan 225-6420
Kodiak 486-4178
Kotzebue 442-3398
None 443-2951

4. If you need a lawyer but con’t qualify for Alaska Legal
Services, see the low-cost It gal clinics in your town or call
(he statewide Lawyer Referral Service nl 272-0352 in An-

chorage. They may be able tc refer you to a lawyer in your
town.

w

For complaints against stnte government officials, contact
the State Ombudsman Office.

Anchorage 840 K Street
Anchorage 99501
276-4011

Fairbanks 613 Cushman
Fairbanks 99701
452-4001

Juneau 525 Village Street
Juneau 99811
465-4970

6. For complaints against Municipality of Anchorage em-
ployees, contact the Municipal Ombudsman Office at
264-4461.

7. To file a claim for damages of 52,000 or less, see the
Alaska Court System and ask for their publication,
"Alaska Small Claim Handbook".

-r - s,
1 name, age an.| present address;
2. occupation, present employment and name and address of
emoloyer;
3. marital status;
4. how many people will live in the apartment;
5. two credit references;
6. names and addresses of all landlords of |his person for the

last three years.

Once this information has been given to lhe landlord, he/she
has 14 days lo unswer the request. No answer within 14 days is
considered the same as consent, so ro ahead and subk sse. If the
answer is "no", Ihe landlord must give writtrr. jns for the
decision.

The only legal reasons for refusing to allow if s ibleasc are:

. bad credit record;

. too muny people;

. too many children;

. unwillingness of new tenant to accept rental agreement; .
. pets nol acceptable;

. proposed business activity;. .

. bad report from former landlord.

NN WN R

If the landlord says "no" to the suggested new tenant, but
doesn't give reasons in the list of acceptable rejection reasons, the
law says lhe old tenant can go ahead und sublease or move out;
however, lo move out without subleasing, a thirty day WRITTEN
notice must be given to the |r idlord. (A.S. 34.03,070)

. %
privacy 1|

A common problem landlords and tenants have is that of (he
tenant's right to privacy. Many landlords feel they can come and

go from their property whenever they pleave. Some tenants feel
they never have to let a landWd come in.

To clear up the confusion, lhe law says a landlord must give a
lenani 24 hours notice that he/she would like to come for the pur-
pose of making repairs, maintenance, an inspection or showing
the place. The landlord may enter only with the tennnl's consent
and only at reasonable times.

TWv. EXCEPTIONS: No such notice is required if it is not possi-
ble to contact lhe tenant by ordinary means within 24 hours, or if
there is an emergency (smoke, water, explosion, etc.).
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Landlords cannot abuse their right-to request entry or harass
tenants, and tenants cannot unreasonably keep a landlord from
» entering.

If a tenant has a nosey landlord who believes he/she can come
7 and go as he/she pleases, it might be a good idea to get a copy of
the law to show him/her the section called ACCESS (34.03.140).

If the landlord comes in and will not leave, call the police.

When a landlord does abuse his/her right to enter (by coming in
without the tenant’s permission, or when the tenant is gone or
repeatedly without need), the tenant can ask a court to demand
lhat the landlord stop (called an injunction). The tenant may also
sue fqr actual damages or one month's rent, whichever is greater,
coutl costs and attorney fees. If the tenant wishes to move
because the landlord has abused the access privilege, a 10-day
written notice is required.

If the tenant unreasonably refuses to allow the landlord in, -he
landlord can get an injunction. The landlord may also sue for ac-
tual damages or one month’s rent, whichever is greater, or evict
the tenant with a 10-day written notice. -j

absence/abandonment

Tenant!l mast tell their landlord every time they plan to be gone
for more than seven days. If the tenant plans to be gone only 2 or
3 days, then finds that for whatever reason he/she will actually be
gone more than a week, they mast notify Ihe landlord as sooa as

This is to help protect the property from pipes freezing up. etc.
While the tenant is gone, the landlord may go into the place only
if there Is an emergency or with 24 hours notice.

A landlord may assume the dwelling has been abandoned when:
1. the tenant is behind in rent, and
2. the tenant has been gone for more than 7 straight days and
3. the tenant did not notify the landlord that he/she would
be gone

The landlot ity then enter the dwelling, store ti e tenant's be-
longings and re-, .nt the place. He must attempt to send the tenant
a notice telling .here the belongings are being kept and asking the
tenant to remove his/her property within 15 day,. The notice
must also tell whether the landlord is going to have a public sale to
get rid of ".he belongings or is going to throw or give them away, if

0 Q o n
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SPECIAL RULES FOR
MOBILE HOMES

rental agreements

Rental agreements between mobile home park operators and
mobile home park tenants mav not:

1. prohibit the tenant from selling his mobile home (unless
(he mobile home is in violation of laws or ordinances, the
proposed buyer doesn't agree with the terms of lhe exist-
ing rental agreement or the buyer does not have sufficient
financial responsibility, and the park operator notifies the
tenant of his/her objection * <uing 30 days in advance);

2. requite the tenant lo proviu permanent improvements to
park property (the tenant may be required to maintain ex-
isting conditions):

3. require the tenant or prospective buyer lo pay a fee to sell
or transfer the mobile home(unlcss services were actually
performed by the park operator to assist the sale or trans-
fer, and the tenant was notified in writing of these charges
before he/she moved into the r irk), or

4. require a fee to set up a mobile home in Ihe park or to
move an existing home out jf the park (unless services
were actually performed by the park, and the tenant was
notified in writing of the charges before he/she moved in-
to the park).

the)' are not picked up within IS days. A tenant's belongings can-
not be thrown or given away unless they can be considered to have
no value or are food. (A.S. 34.03.230 and 34.03.260)

fire/casualty damage

If the dwelling is damaged by a fire or other casualty (earth-
quake, flood, etc.), depending on the amount of damage, there
are a couple of things the tenant can do.

1. Partial damage: When only a part of the dwelling is dam-
aged and it is lawful for the tenant to stay (the place isn't
condemned), move out of the damzged part. The rent can
be reduced to an amount which reflects the fair value of
the undamaged part of the dwelling.

2. Total destruction: If the tenant can no longer live in the
place, he/she can move out, notify the landlord and stop
paying rent. Tbe rental agreement and responsibility to
pay rent ends when the tenant moves.

After the tenant moves, the landlord must return any deposits
aiid/or pre-paid rent to the tenant. Rent paid for the time the ten-
ant didn't live in the dwelling must be returned (counted from the
dsiy of the casualty and including the day of the casualty) to the
tenant. (A.S. 34.03.200) <

housing codes

The primary objective of codes is the protection of the health
and safety of the people who Uve in houses and apartments. A
minimum standard of maintenance is set, making the landlord
(not his tenants) responsible for keeping renlal property in decent

‘shape. (The section of this booklet called LANDLORD DUTIES"
etplains what the landlord is expected to repair and maintain.)

The law protects tenants wbo use their right to report code
violations. If they call to comolain and ask for an inspection, the
landlord cannot take revenge b> evicting or harassing the tenant.
Alaska has a statewide fire code but does nol have a itatewit’
housing code.

The following places do have local housing codes. Report sub-
standard conditions to:
Anchorage « New Construction—Duilding Safely Division
(264-6533)
- Existing Housing—Health & Environmental
Protection (265-4666)

capital improvements

Mobile home park operators must give prospective tenants a list
of all capital improvements that will be required (skirting, utility
hookups, tie-downs, etc ) before Ihe tenant moves In. Eve,,
though park operators tr ty specify Ihe type of equipment, tenants
cannol be required lo buy their equipment from the pork operator.

eviction

Mobile home park tenants may be evicted only if:
1. they are behind in lhe space rent; or
2. they are violating a law or ordinance, and the violation en-
dangers the health, safety or welfare of others in the park;

J th* trfw it has aubatantially vioUux| a naaaonabla tarn
or ptwiticn of tha initial written im tal asjraamvitr
(new law, affacuvoi I/11/1])

or

4. mere is to be a change in (he use of (he land on which the
park is located. When there is to be a change in the use of
the mobile home park land, landlords or park operators
must give tenants a 90-<lay written notice, unless a longer
period was specified in a previously ligned lease.

For all other evictions, Ihe same notices are required as for
other types of tenants. (A.S. 34.03.0x0Oc, 34.03.080d, 34.03.130c
and 34.03.225)



MOVING OUT

proper notice

When a tenant wantj to move, the law requires that he/the give
a written notice 30 days before the next rental due date. For exam-
ple. if rent is due on the 8th of each m>nlh and the tenant decides
on January 20 that he/she wants to move, the soonest he/she
could get out of the obligation would be March 8, providing the
tenant gives a written r slice on or before February 8.

(Ttnartt* *bo rent by th* mJc su*t glv* U day* written rotiot,)

Tenants not giving proper written notice will be held responsi-
ble for rent up to that 30-day period or until the place is re-rented,
whichever is less.

This does not include tenants who are moving because of
‘erious problems which the landlord has not fixed (see the section
under LANDLORD DUTIES).
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cleaning and damages

-Tenants should clean the dwelling completely before moving,
including the refrigerator, bathtub, toilet and oven. Other clean-
ing responsibilities may have been spelled out in the renlal agree-
ment, lease or landlord’s posted rules.

When the place has been cleaned, the tenant and landlord
should inspect the place together, using the damage list prepared
when the tenant first moved in as a g dde. Tenants cannot be
charged for ordinary wear and tear. B it, since landlords and
tenants sometimes disagree on whal "ordinary wear and tear" is,
here are some guidelines:

1. A family with children or pets ; ‘Il wear things out faslei
—this type of wear is the landloru . responsibility.

2. If something cannot be cleaned bcca ise of the landlord’s
act or negligence, it is the landlord’ responsibility (non-
washable paint on lhe walls, watw leaks staining the

- wll», etc.), e - ----

FairbarM - Fairbanks Building Official (432-1881)

Juneau < Juneau-Douglis Borough Housing Inspector
(386-3300)

Ketchikan « City Building Inspector (223-3111)

Kodiak « City Building Inspector (486-3731)

condemned

Buildingi inspected and found lo be very unsafe may be con-
demned. The housing inspector willuell the landlord that he/she
must repair the problems or lie/she will be taken lo court. If the
problems are so serious that the inspector feels the building Is be-
yond repair, the inspector will orde' *hii. he tom down.

The tenant may come home one day and Und a sign posted on
the building laying that the place is unsafe for anyone to live
there. Tenants should immediately find out when the inspector
and landlord expect all the tenants lo move. They should also sec
an attorney before paying any more n. L

landlord duties

These are the things tenants can expect their landlords to do;

1. mike all repairs to keep the dw lling in a livable
condition;

2. keep all common areas (stairs, halls, yard, gat>tge area,
etc.) clean and safe;

3. keep in safe and working condition sdl electrical, plumb-
ing, toilet ventilating (fans, windows), ait conditioning,
kitchen and other appliances or facilities supplied by
him/her;

4. provide garbage cans and arrange for removal service;

3. supply running water and reasonable amounts of hot
water and heat at all times, unless there Is a severe energy
shonage or the furnace or hot water heater is In the com-
plete control of (he tenant (u In a house);

6. If requested by the tenant, supply locks and keya. If the
lock can be easily broken, il does not provide enough pro-
tection. A tenant can demand that a proper lock be put on
the door.

This is acheck /in of the main things the landlord should repair
and maintain;

« doors, wit dows, roof, floors, walls, and ceilings that leak
or have holes;

3. Shampooing carpets and painting wails are usually con-
sidered landlord responsibilities, as thcatitems arc bound
to get dirty through normal useage. Holes in the carpet or
writing on the walls, however, are not normal wear and
tear and axe the tenant’s responsibility to repair.

Damages caused by the tenant are the tenaM'’s responsibility,
even if they were caused by an accident. The damage deposit can
be kept by the landlord in the amount needed to make repairs. If
the tenant has purposely destroyed the landlord’s property
(throwing a rock through the window, writing on the walls, smash-
ing furniture, etc.) the tenant may be guilty of a misdemeanor and
face up to one year in prison, a 3500 fine or both and will still
have to pay for the damage.

deposit return
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Deposits may be kept only il the tenant:

* causes damage;

« owes back rent;

« doesn’t leave the place as clean as it was when he/she moved
in (other than ordinary wear end tear that cannot be re-
moved by cleaning);

« docs not comply with previously agreed upon requirements
of deposit teturn as specified in the lease, rental agreement
or landlord’s posted rules. (A.S. 34.03,070b)

plumbing fixtures (must work, not leak and provide a rea-

sonable amount of running, hot and cold water at t rea-

sonable water pressure level);

a working and safe stove and oven;

a reliable healing system which provides heat to all rooms

in a reasonable amount;

a safe electrical system (no loose or exposed wires, sockets

that do not spark and enough power so the system does not

blow fuses when used normally);

winaov-j (or fans) that provide fresh air when wanted;

« enough garbage cons lo provide on adequate and safe trash
removal service;

« extermination service If roaches, rati, mice or other pests
infest the building, apartment or property;

e proper maintenance of vac'tum cleaners, washing ma-

chines, dlih washers, etc. supplied by the landlord (when

notfbused or broken by the tenant).

If the dwelling is in on isolated urea where publlc sewer or water
service Is not available, the landlord docs not have to provide
those services; however, if lhe landlord privately provides (has
services at the beginning o* the rental agreement, he/she must
maintain ihe services. If ther isa serious problem wllh something
mentioned above that is no the tenant's fault, the law provides
remedies for the tenant. The landlord must be given a reasonable
chance to fix the problem first, but if he/she won't fix it, here is
what the Lhant can do:

1. MOVE. The tenant gives the landlord a written notice de«
scribing the probksn rjtd saying that If the problem is nol fixed
within 10days, he/ ike will move within 20days. If the problem Is
fixed within 10 da)'/, but the tenant stiU wants to move, a regular
30-dty notice Is required.

2. EMERGEN CY REFAIR AK.t * TBUCT. Jf heal, water,
tewer or other eweatlal service breaks waivn, the (imt.nl may get
the problem fixed and diduct the actual and reasonable expenses
from the next month's rent. The tenant must give the landlord a
written notice that this is what he/sho plans to do. and II' the prob-
lem is major, the tenant must provide the landlord with a ropy of
the estimated repair costs. However, once written notice is given,
the tenant may immediately go ahead with repairs. If the cost is
very great, it is advisable to contact a lawyer before proceeding
with repairs. If the problem cannot be fixed right away and ii



landlord duties.

makes the dwelling unlivabte, the tenant can give the landlord
written notice that he/she is moving into substitute housing. The
tenant is excused from paying rent until the problem is cured and
may charge the landlord for the cost in excess of rent of staying in
a hotel or other substitute housing until the problem is rixed.
(A.S. J4.0J.1S0)

3. SUE FOR DAMAGES. If the tenant or his family have suf-
fered because the landlord failed to fix something, the tenant can
sue. If the total amount is less than 12,000, the tenant may sue in
the stale small claim court. For larger claims, the icnttfd should
see a lawyer.

4. WITHHOLD RENT. In some cases where the problem is
really serious, it may reduce the value of the dwelling. If this hap-
pens, tenants may give written notice to their landlord that they
re'use to pay a part of their rent until the problem is fixed. How-
ever. landlords and tenants may not agree on what is a serious
problem, so it is wise to see a lawyer before using this remedy.

If the tenant notified the landlord In writing of a problem, and
the landlord fixed it within the time allowed, bnl through lhe
landlord's negligence, virtually the same thing happens again
within 6 months, the tenant may terminate the rental agreement
with a 10-day written notice. The notice must specify the problem
and the date of termination. '

T I
handyman agreements

In the renting of a house or duplex, Ihe landlord and tenant
may agree IN WRITING that the tenant will be responsible for
(4), (3) and (6) orthe LANDLORD DUTIES. Also, if it is donein
good faith, the landlord and tenant of any dwelling may agree
that the tenant will do specific repairs, remodeling or maintenance
jobs in exchange for payment or reduction of rent, etc. Tbe
landlord cannot forte a tenant lo agree lo this kind of arrange-
ment to get out of his/her obligations as a landlord. It must be

eviction. . .

Many people think that tenants cannot be evicted in the winter
in Alaska or if they have small children. This is not true.

A 10-day written notice is required when a landlord is evicting
because lhe tenant is behind in his/her rent. If the rent is paid
before the 10 days are up, the tenant may stuy. The notice must
(ell tenants they have the choice of paying or moving. Ten days
notice is also required when the landlord is evicting because the
tenant has refused reasonable requests to enter the dwelling or has
broken the rental agreement more thaj once in a 6-month period.

A 20-day wrtticn notice ii required when th: landlor] i. evicting
because the tenant.bos broken an important part of.the renlal
ogrecmc'.t, such as using the place illegally, etc. If the tenant fails
to maintain the rental unii with the result that lhe health and safe-
ty of others urc endangered, the landlord may deliver a written
‘notice to correct the problem within 10 days of the receipt of the
notice, or the tenant will have to move within 20 days. If the prob-
lem is corrected, tpe tenant muy stay.

oi..e *

A,.A 30-"Nay written ootlc* Is required when the landlord wishes to
rrici for general reasons. This notice must be delivered 30 days
before the next rental.due date, W,

Eviction notices must be In writing, and the landlord cannot
ihurass ihe tenant by:
..« shutting off utilities
changing the locks . o .
Is t h e tenant's belongings ... .-

e |f the tenant refuses to move at the end of the notice period (10,
20 or 30 da--s>, the landlord must go to court to evict. The court
calls most eviction suits "Forcible Entry and Detainer” (F.E.D.)
.coses. Here is how F.E.D. works:

r's-The landlord files his/her claim with the court, /he tenant will
receive i compaint and summons to appear in court and give
his/her side of the story. The trial will be scheduled 2-4 days alter
the summons is served. Tenants must act quickly if f~ey don't
wont to be evicted. See a lawyer. ...

' Tenants may have legal defenses or claims against the landlord
which could prevent an eviction. Again, see a lawyer. If the tenant
loses at the trial, the judge will sign an order telling lhe State
Troopers to remove the tenant from the dwelling. The tenant may
also hivt to pay the landlord's attorney fees, but if the tenant pre-
vails, the landlord may have lo pay the tenant's attorney fees.
F.E.D. cases are usually handled by district courl. For more Infor-
mation on evictions, read A.S. 09.45.060-. 160, Forcible Entry and

*t . * o

maac in w kiimu, signed oy coin parties ana cannot oe on me
same paper as the rental agreement. Also, this agreement cannot
be made if it will reduce or endanger the services to the other
tenants. (A.S. 34.03.100)

tenant duties

These are the duties tenants must perform to keep their part of
the rental bargain:
- 1. pay rent on time;
2. keep the place clean;
3. use the facilities properly (sinks, toilet, kitchen appli-
ances, etc.);, ...
4. do not dirturb the neighbon;
' 5. do what is required by the lease, rental agreement or land-
lord's posted rules;
6. replace or fix anything damaged or broken because of an
;  accident or carelessness;
'7. do not destroy, damage or deface any part of the property.

If tenants do not uphold their end of the bargain, the landlord
may be able to evict them. Eviction notices must be in writing and
be specific about the problem in question. If the tenants were
notified of a problem sind remedied the problem within the time
allowed, but the problem occurs again within 6 months, the
landlord may evict the tenant using a 10-day written notice. The
notice must s_pecify thggroblem.and the date of termination.

7
eviction - o« * _ %
Landlords may evict tenants:
1. for failure to pay rent when it is due;
2. when the tenant has broken an important part of the rental
agreement.

T

Detainer. Information on preparing an eviction suit may be found
in (he Alaska Rules of Court, volume 2 - Civil Ruler (read rules
1-5,10,76 and 85). The Rules of Court are available at the Alaska
ljtw Library or your local magistrate'* office.

retaliation)

IF THE TENANT .

1. complains to the landlord about repairs or failing to make
repairs; OR

2. uses his/her rights under the Alaska Landlord-Tenant
Law; OR

3. joins a tenant union or organization, OR

4. complains to a government agency about code violations
or rent eviction controls:

THEN. THE LANDLORD CANNOT
1. raise the rent; OR Voo,
2. decrease services (such os shutting off utilities, etc.), OR
3. evict the tenant.

If the tenants feel illegal retaliation has occurred agAinst them,
they can move out or stay and sue for os much os 1% times their
actual damages.

An eviction Is nol considered illegal retaliation, if it is done

because;
< the tenant is behind in (he rent;

the landlord must make repairs to meet code requirement’
or big .hanges that require a vacant dwelling;
the tenant is using the place for illegal purposes;
« the landlord wants to use the place for something other
than a rental dwelling for at least 6 months, or for personal
purposes;
the property Is being sold.

.

.

.

Rent increases are nol considered illegal retaliation if the land-
lord can show:

* asizeable increase in taxes or cost of maintaining the prop-
erty (not including the cost of repairing something because
of a tenant’s complain™;
that similar dwellings are being rented for a higher rate,
and in fad, the landlord has been undercharging;
that the cost of major improvements made to the property
are h..ng passed on to all tenants fairly and equally. (A.S.
34.03.310)
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CHAPTER = 34.03

SECTION = 34.03.010

TITLE = 34

HEADINGS TITLE 34.

Property.
CHAPTER 03.
Uniform Residential Landlord and Tenant Act.
ARTICLE 1.

Purposes and Rjles of Construction.
CITATION Sec. 34.03.010.
CATCH LINF
PURPOSES; RULES OF CONSTRUCTION.
TEXT (@ This chapter shall be liberally construed and applied to
promote its underlying purposes and policies.
(b) The underlying purposes and policies of this chapter are
to
(1) sinplify, clarify, modernize and revise the law
governing the rental of dwelling units and the rights and
obligations of landlord and tenant;
(2) encourage landlord and tenant to maintain and
improve the quality of housing; and
(3 make uniform the law among those states which enact
it
HISTORY  (Sec. 1 ch 10 SLA 1974)

END CF DOCUMENT



CHAPTER = 34.03

SECTION = 34.03.180

TITLE = 34

HEADINGS TITLE 34.

Property.
CBAFTER 03.
Uniform Residential Landlord and Tenant Act.
ARTICLE 5.

Tenant Remedies.

CITATION Sec. 34.03.180.
CATCH LINE

TEXT

HISTORY

WRONGFUL FAILURE TO SUPPLY HEAT, WATER, HOT WATER OR ESSENTIAL
SERVICES.

(@ If, contrary to the rental agreement of sec. 100 of this
chapter, the landlord deliberately or negligently fails to supply
running water, hot water, heat, sanitary facilities or other
essential services, the tenant may give written notice to the
landlord specifying the breach and may immediately

(1) procure reasonable amounts of hot water, running
water, heat, sanitary facilities and essential services
during the period of the landlord®s nonccmpliance and deduct
their actual and reasonable cost from the rent;

(2) recover damages based on the diminution in the fair
rental value of the dwelling unit; or

(3) procure reasonable substitute housing during the
period of the landlord®s noncompliance, in which case the
tenant is excused from paying rent for the period of the
landlord®s noncompliance and, in addition, may recover the
amount by which the actual and reasonable cost exceeds rent.

(b) If the tenant proceeds under this section, he may not
proceed under sec. 160 of this chapter as to that breach.

(c) Rights do not arise under this section until the tenant
has given written notice to the landlord. Rights do not arise
under this section if the condition was caused by the deliberate
or negligent act or omission of the tenant, a member of his
family, or other person on the premises with his consent.

(Sec. 1 ch 10 SLA 1974)

END OF DOCUMENT



CHAPTER = 34.03

SECTION = 34.03.310

TITLE = 34

HEADINGS TITLE 34.

Property.
CHAPTER 03.
Uniform Residential Landlord and Tenant Act.
ARTICLE 8.

Retaliatory Action.

CITATION Sec. 34.03.310.

CATCH LINE
RETALIATORY GOMXJCT PROHIBITED.

TEXT (@) Except as provided in (¢) and (d) of this section, a
landlord may not retaliate by increasing rent or decreasing
services or by bringing or threatening to bring an action for
possession after the tenant has

(1) complained to the landlord of a violation of sec.
100 of this chapter;

(2) endeavored to avail himself of rights and remedies
granted him under the provisions of this chapter;

(3) organized or become a member of a tenant®"s union or
similar organization; or

(4) conplained to a governmental agency responsible for
enforcement of governmental housing, wage, price or rent
controls.

(b) If the landlord acts in violation of (a) of this
section, the tenant is entitled to the remedies provided in sec.
210 of this chapter and has a defense 1in an action against him
for possession.

(c) Notwithstanding (&) and (b) of this section, a landlord
may bring an action for possession if

(1) the tenant is in default in rent;

(2) compliance with the applicable building or housing
code requires alteration, remodeling, or demolition which
would effectively deprive the tenant of use of the dwelling
uni t;

(3) the tenant is committing waste, or a nuisance, or
is using the dwelling unit for an illegal purpose or for
other than living or dwelling purposes in violation of his
rental agreement;

(4) he seeks in good 1iaith to recover possession of the
dwelling unit for personal purposes;

(5) he seeks in good faith to recover possession of the
dwelling unit for the purpose of substantially altering,
remodeling, or demolishing the premises;

(6) he seeks 1in good faith to recover possession of the
dwelling unit for the purpose of immediately terminating for
at least six months use of the dwelling unit as a dwelling



HISTORY

unit; or

(7) he has in good faith contracted to sell the
property, and the contract of sale contains a representation
by the purchaser corresponding to (4), (5) or (6) of this
subsect ion.
(d) Notwithstanding (a) of this section, the landlord may

increase the rent if he

(1) has become liable for a substantial increase in
property taxes, or a substantial increase in other
maintenance or operating costs not associated with his
complying with the complaint or request, not less than four
months before the demand for an increase in rent; and the
increase in rent bears a reasonable relationship to the net
increase in taxes or costs;

(2) has completed a capital improvement of the dwelling
unit or the property of which it is a part and the increase
in rent does not exceed the amount which may be claimed for
federal income tax purposes as a straight-line depreciation
of the improvement, prorated among the dwelling units
benefited by the improvement;

(3) can establish, by competent evidence, that the rent
now demanded of the tenant does not exceed the rent charged
other tenants of similar dwelling units in his building or,
in the case of a single-family residence or if there is no
similar dwelling unit in the building, does not exceed the
fair rental value of the dwelling unit.

(e) Maintenance of the action under (c¢) of this section does

not release the landlord from liability under sec. 160(b) of this
chapter.
(Sec. 1 ch 10 SLA 1974)

END OF DCXIJVENT



CHAPTER = 34.03

SECTION = 34.03.360

TITLE = 34

HEADINGS TITLE 34.

Property.
CHAPTER 03.
Uniform Residential Landlord and Tenant Act.
ARTICLE 9.

General Provisions.

CITATION Sec.
CATCH LINE

34.03.360.

DEFINITIONS.
In this chapter

(1) ‘"abandonment™ means that the tenant has left the
dwelling unit and his personal belongings in it and has been
absent for a continuous period of seven days or longer
without giving notice under sec. 150 of this chapter and has
defaulted in the payment of rent;

(2) "building and housing codes” include any law,
ordinance, or governmental regulation concerning fitness for
habitation, or the construction, maintenance, operation,
occupancy, use, or appearance of a premise or dwelling unit;

(3 dwelling unit"” means a structure or a part of a
structure that 1is used as a home, residence, or sleeping
place by one person who maintains a household or by two or
more persons who maintain a corrmon household, and includes
mobile homes, and if located in a mobile home park, the lot
or space upon which a mobile home 1is placed;

(4) "fair rental value" means the average rental rate
in the cotrmunity for available dwelling units of similar size
and features;

(5) "good faith” means honesty in fact in the conduct
of the transaction concerned;

() "landlord™ means the owner, lessor, or sublessor of
the dwelling unit or the building of which it is a part, and
it also means a manager of the premises who fails to disclose
as required by sec. 80 of this chapter;

(7) "organization"™ includes a corporation, government,
governmental subdivision or agency, business trust, estate,
trust, partnership or association, two or more persons havirg



habitation, or the construction, maintenance, operation,
occupancy, use, or appearance of a premise or dwelling unit;

(3 "dwelling unit" means a structure or a part of a
structure that is used as a home, residence, or sleeping
place by one person who maintains a household or by two or
more persons who maintain a comron household, and includes
mobile homes, and if located in a mobile home park, the lot
or space upon which a mobile home 1is placed;

(4) "fair rental value"™ means the average rental rate
in the cocrmunity for available dwelling units of similar size
and features;

(5) "good faith” means honesty in fact in the conduct
of the transaction concerned;

(6) "landlord"™ means the owner, lessor, or sublessor of
the dwelling uni t or the building of which it is a part, and
it also means a manager of the premises who fails to disclose
as required by sec. 80 of this chapter;

(7) "organization"™ includes a corporation, government,
governmental subdivision or agency, business trust, estate,
trust, partnership or association, two or more persons having
a joint or comnon interest, and any other legal entity;

(8 owner™ means one or more persons, jointly or
severally, in whom is vested all or part of the legal title
to property or all or part of the beneficial ownership of
property and a right to present use of the premises; and the
term includes a mortgagee 1in possession;

(9 "person” includes an individual or organization;

(10) "premises™ means a dwelling unit and the structure
of which it is a part and facilities and appurtenances in it
and grounds, areas and facilities held out for the use of
tenants generally or whose use 1is promised to the tenant;

(11) "prepaid rent” means that amount of money demanded
by the landlord at the initiation of the tenancy for the
purpose of ensuring that rent will be paid, but does not
include the first month"s rent or money received as security
for damage;

(12) "rent" means the uniform periodic payment due the
landlord, however denominated;

(13) "rental agreement” means all agreements, written
or oral, and valid rules and regulations adopted binder cec.
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130 of this chapter embodying the terms and conditions
concerning the use and occupancy or a dwelling unit and
premises;

(14) “sanitary facility” means a flush toilet and
proper drainage for all toilets, sinks, basins, bathtubs and
showers;

(15) “single family residence” means a structure
maintained and used as a single dwelling unit;

(16) "tenant" means a person entitled under a rental
agreement to occupy a dwelling unit to the exclusion of
others;

(17) "undeveloped rural area" means an area where
public sewer or water services are not available;

(18) "wear resulting from ordinary use" means
deterioration of the premises which is the result of the
tenant®s normal nonabusive living and includes but 1is not
limited to deterioration caused by the landlord®s failure to
prepare for expected conditions or by the landlord®s failure
to comply with his obligations.

(Sec. 1 ch 10 SLA 1974)
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ASHA Landlord Survey Results

The United States Housing Act of 1937 established a number of housing
programs designed to provide low rent housing for low income Americans.
The Section 8 Existing program under this act allows qualified individuals
access to privately held rental units through a rental subsidy paid to

the owner. This program is regulated by the U.S. Department of Housing
and Urban Development (HUD) and managed in Alaska by the Alaska State
Housing Authority (ASHA).

The purpose of this survey is to determine the number of housing units

in Anchorage which are involved in and/or available to people in the.

Section 8 Existing program. We started with a list from ASHA of individuals
or companies who have, or have had, a contract, with ASHA for the subsidization
of one or more tenants under this program. During July and August of

1983, Lourdes Dawag with some assistance called each person or company

and contacted 622 of them (60% respondency rate). The results fall into

four broad categories: Take/Have Section 8 Tenants, Don"t Have Section 8
Tenants, No Rentals and No Responce.

HUD annually establishes a Fair Market Rent schedule for this program
based on the levels below wvich fourty percent of the units® rents fall.
In Anchorage, these levels are currently $375 for an efficiency, $442 for
a one-bedroom apartment, $512 for a two-bedroom, $574 for a three-bedroom,
and $638 for a four-bed*com apartment.*

To qualify for the subsidy under this program, someone who has received
a certificate stating that s/he is qualified for the program must find
a unit that falls below the Fair Market Rent (FMR) ceilings. Under the
Take/Have Section 8 Tenants category, the survey results are further

grouped based on this requirement and the rents quoted by our contacts.

Table 1| shows the general results of this survey. Table 11 only involves
those property managers who are still in the business and the corresponding
number of units in each group or category. Table 111 shows the Take/Have
Section 8 Tenants category and the minimum number of units actually involved
in the program. Tables 1V shows vacancy rates by category and unit.

Table 1 - Total Property Managers with Current or Historic ASHA Contracts

Take/Have Section 8 Tenants 178 17%
Don"t Have Section 8 Tenants 163 16

No Rentals 281 27

No Responce 418 40

TOTAL 1040

We attempted to contact each individual twice at different times of the
day before placing them in the No Responce category.

* Federal Register Vol. 47, No. 239, Monday December 13, 1982



includes the subdivision of
into three groups.
in question to qualify for

Table 11
category
the units

the Take/Have Section 8 Tenants

This subdivision reflects the ability of

a new Section 8 Existing tenant

based on the HUD Fair Market Rent (FMR) ceilings.

Table 11 - Property Mam.gers and Units
No./Percent Property Managers No./Percent Units

Take/Hi. .e Section 8 Tenants

Below FMR 57 17% 1471 16%

Above FMR 72 21 3360 38

Unknown 49 14 532 6

Subtotal 178 52% 5363 59%
Don*t Have Section 8 Tenants 162 48 3778 41
TOTAL 341 9141
Table 111 reflects information extrapolated from the responce of our
contacts. We have assumed that each “yes"™ to the question "Do you currently
rent to someone with a Section 8?" means that one of the property managers
units is involved in the program tin]ess otherwise stated.
Table 111 - Units and Section 8 Existing Units (Percent of Total Units - 9141)

No./Percent Units No./Percent Section 8 Units

lake/Have Section 8 Tenants

Below FMR 1471 16% 68 L74%

Above FMR 3360 38 77 .84

Unknown 532 6 168 1.84
Total 5263 59% 313 3.42%
The Unknown group has not been inc.luded in Table 1V due to lack of
information. Also, some of the information has been extrapolated based
on a similar assumption to the one above: All of the units of a property
manager are said to be vacant, not vacant, or unknown based on the
property manager®"s yes/no/unknown answer to the question Do you have
any vacancies?"
Table 1V - Vacancy Rates by Unit

Have/Take Section 8 Tenants Don"t Have Section Total
Above FMR Below FMR]| jTota® 8 Tenants

No Vacancies 1351  92% 23C-1 98 =% 4655 96% 3750 99.3% 8405 97.6%
Vacancies 56 4 51 1.5 107 2 18 .5 125 1.4
Unknown 64 4 5 -1 69 1 10 .3 79 -9
TOTAL 1471 3360 4831 3778 8609



The above tables show that 17% of the property managers who have a record
of involvement in the Section 8 Existing program are currently involved.
52% of the property managers still in the business have a current contract
with ASHA, representing 59% of the units in question. 16% of the units
managed by our contacts have rents below the 1983 Fair Market Rent ceilings
set by HUD, and a minimum of .74% of these units are currently involved

in the program. Vacancy rates reflect those compiled by the Housing
Referral Office on Elmendorf Air Force Base which show that although

there is an area wide vacancy rate of about 6%, it remains at about 2% for
low rent housing.

To put this in perspective, we contacted people who manage about 12% of
the estimated 77,915 housing units currently in Anchorage.* According to
the 1980 US Census, 54.5% of the units at that time were owner occupied.
According to HUD, this percentage has probably increased since the census
to about 58% due to large scale condominium building and conversion.
These percentages indicate that between 32,500 and 35,500 housing units
are currently rental units in Anchorage. We talked to people who manage
27% of these units.

Assuming that the people we weren"t able to contact are noc currently
involved in the Section 8 Existing program, 15 to 16% of the total
estimated number of rental units are managed by people who have a current
contract with ASHA. 4 to 5% of th3 units at their current rents fall
below the Fair Market Rent ceilings established by HUD and are therefore

qualified to house a new Section 8 Existing tenant if they are vacant. A
minimum of i%. of the units are currently involved in the program.
3/\

* Official 1983 Municipal Housing Stock Census, Municipality of Anchorage,
Community Planning Department.



Comments included in responce to question nl, "Do you currently rent to
People with Section 8"s?"

— "Don"t want more, have problems with ASHA."
— 1 No longer open to ASHA™
- " Never interested again - tenant problems”
— "Problems: damages - hard to collect payment from ASHA"
- "Not any more. Too Much paperwork."
- "No, off the market price"”
~  "No, too low, It200 off the market"
- “"No, no, no, never"
- "No! No! No!"™
—  "No! Never again!"
— "Only if meet standards; no “roaches""
— "Too much trouble"
- "Won"t qualify" (rents much higher than HUD ceiling.)
— "Bad experience in the past."

- "Don"t quality" (rents too high)

— "Have problems”

- "Used to, never again - had to replace lefridgerator/carpets/curtains.
No problem with payments."”

— "Sold all rentals. Section 8"s were why wesoldthem"

- "Had terrible luckwithsection 8"s.Couldn®"t get people to pay
their share."”



17S1SXSSASS&SaISSBSSSaBBIMBZ rv.ra S X

National Multi Housing Council ¢ Suita 306 ¢ 1150-17th Street, NW. ¢ Washington, D.C. 20035 « (202; £55-3351

Vol. 4, No. 1

SENATORS DOLE AND GARN ADDRESS
NATIONAL MULTI HOUSING COUNCIL
BOARD OF DIRECTORS AND ADVISORY

COMIATTES

Senator Robert Dole (R-KS), Chairman of the Senate
Committee on Finance, expressed his support for current tax
preferences for the production and ownership of muitifamily
rental housing at a meeting of the National Multi Housing
Council, (NMHC) Board of Directors and Advisory Com-
mittee on February 28. In response to questions Dole stated
that consistency in tax policy is essential to the economic
recovery of the multifamily housing industry. The Finance
Corrnnioec.Chairman said that he did not foresee changes in
current tax incentives which bring capital into the real estate
market.

Senator Dole also indicated that he was not advocating any
changes in the Accelerated Cost Recovery Schedule for new
and existing properties. Dole’s comments were enthusiasti-
cally received by the Directors and Advisory Committee
members. Bob Sheridan, Co-chairman of NMHC said that:
"we were impressed by Senator Dole’s remarks and his sen-
sitivity to the need for consistency and giving the 1981 ACRS
changes time to work."

In the past months, representatives of the multifamily
housing industry have expressed growing concern lhat the
search for revenue to reduce federal deficits might result in
changes to current tax incentives required to produce multi-
family houring. Such change would have a devastating im-
pact on the industry's ability to pull out of the housing reces-
sion according to Allen Cymrot, NMHC Vice-chairman.

Spec ial luncheon guest. Senator Jake Garn tins'vers questions on na-
tiontil housing polityfrom NMHC Directors utui Advisory Committee
Members "o

March 1983

Senator Bob Dole, Chairman of the Senate Finance Committee dis-
cusses possible changes in thefederal tax code which might effect the
muitifamily housing industry with NMHC Board of Directors and
Advisory Committee members.

At a later session, Senator Jake Garn (R-UTj. Chairman of
the Senate Committee on Barking, Housing and Urban Af-
fairs reinforced Senator Dole’s position saying he Jso did
not anticipate changes to current tax provisions regarding
muitifamily housing.

Garn also stf ted he personally did not support lengthening
the depreciation schedule for residential structures.

In addition to Senators Dole and Garn the members of
NMHC Board of Directors and Advisory Committee had a
chance to visit and discuss housing policy with Senator John
Heinz, member of both the Banking and Finance Commit-
tees, Senator Walter "Dee” Huddleston. Ranking Member
of the HUD Appropriations Subcommittee, Congressmen
Henry Gonzalez, Stewart McKinney. Chairman and Rank-
ing Member respectively of the Housing Subcommittee.

NMHC ELECTS NEW DIRECTORS

The NMHC is pleased to announce the appointment of its
1983 Board of Directors. Reelected as Co-Chairmen are
PRESTON BUTCHER, Partner. Lincoln Property Com-
pany in Foster City, California and ROBERT SHERIDAN.
Partner, Robert Sheridan & Partners in Chicago. Illinois.
Reelected as Vice Chairman and Treasurer respectively are
ALLEN CYMROT. President, Allen Cymrot & Associates.
Palo Alto. California; and KELLEY BERGSTROM. Presi-
dent. JMB Property Management Corporation. Chicago. Il-
linois. Elected as Secretary is GEOFFREY STACK. Presi-
dent. Regis Homes Inc., Newport Beach. California.
(Continued on page 21



NMtft Elects New Directors (continued)

Returning as Directors arr:

TRAMMELL CROW ERIC EICHLER TED ENLOE RICHARD FORE
President President President Partner
The Trammell Crow Co. The Linpro Company Lomas & Nettleton Lincoln Property Co.
Dallas. TX King of Prussia. PA r-mancial Corp. Las Vegas. NV
Dallas. TX
NICHOLAS GOULETAS GARY HEDIGER WILLIAM KAPLAN W. PATRICK MCDOWELL
Chairman Executive Vice President Executive Vice President Executive Vice. President
American Invsco Corp. U.S. Shelter Corp. Libra Real Estate Fox <k Carskadon Financial
Chicago. IL Greenville. SC Chicago. IL Corp.
San Mateo. CA

HOWARD RUBY RICHARD STEIN SAM ZELL

Chairman President Chairman

R&B Enterprises Stein & Company Equity Financial &

Los Angeles. CA Chicago, IL ,» Management Cu.

Chicago. IL

Newly elected to the Board of Directors are WILLIAM
ELLIOTT. ROBERT A. MCNEIL. GENE PHILIPS, AND
ABE GELBER.

s' WILLIAM H. ELLIOTT, President and Director of the
Managing General Partner of the Angeles Corporation in Los
Angeles, California, became the Corporation’s Chief Execu-
tive Officer in 198) and has been a member of the Corpo-
ration’s Board of Directors since 1971. He also serves as
Chairman of the Board of Capital Real Estate Management
Company: Chairman of the Board and Chief Executive
Officer of First Diversified Investments. Inc.; Chief Execu-
tive Officer and Vice Chairman of the Board of First Pacific Robert A. McNeil, Chairman. The Robert A. McNeil Corporation

-AAdvisors, Inc.; Chairman of the Board and Chief Executive
Officer of MSW; and is an Allied Member of the New York
Stock Exchange.

ROBERT A. McNEIL, Chairman of the Board of the
Robert A. McNeil Corporation, San Mateo, California, was
Chairman of the California Real Estate Association Legisla-
tive Committee of the Real Estate Securities and Syndication
Institute (RESSI) during 1972, served as Governor (through
1975), and iscurrently amember of RESSI’s National Syndi-
cation Forum. Mr. McNeil isa member of the Board of Gov-
ernors of the National Center for Financial Education. Inc.:
serves on the Policy Advisory Board of the Center for Real
Estate and Urban Economics, the President’s Council of the
American Institute of Management, and is currently Vice
Chairman of the California Housing Council,

William Elliott, President, Angeles Corporation

ABE GELBER, President of Balcor Property Manage-
ment. Inc., previously with Robert A. McNeil Corporation
as Vice President. Real Estate. Prior tojoining McNeil, Mr.
Gelber was Vice President of First Office Management. Inc..
management arm of Equity Financial & Management Com-
pany. From 1966 to 1977 Mr. Gelber served as Vice President
of Arlen Realty Management. Inc. Mr. Gelber attended New
York University.

Gene Phillips, Chairman. Souihmaik Corporation

GENE E. PHILLIPS. Chairman and President of South-
mark Corporation located in Dallas. Texas, was Chairman of
the Board of Syntek Corporation from 1977 until joining
Southmark Corporation in 1980. Mr. Phillips also serves as
President of American Realty Trust. Chairman of Novus
Property Company. Chairman of Dominion Mortgage, and
President and Chairman of North American Mortgage Inves-

tors.
Abr Celher, President. Balcorpropem Mnnuiiement. Inc.



N M HC Director Gary Hediger ar right) and Advisory Committee
member don Berger cu brrakt*ast in the U.S. Capitol with Senator

"Die" Huddleston (leftl.

Chair/nan of the U.S. House of Representatives Subcommittee on

Housing. Congr. mnan Henry Gonzalez with Larry Simon;, NMHC

Legislative Counsel: JeffStack and Preston Butcher, N M H C Secre-

tary and Co-chairman respectively®(left to right).

NATIONAL MULTI HOUSING COUNCIL
ADVISORY COMMITTEE APPOINTED

Co-chairmen Robert Sheridan and Preston Butcner and the
National Multi Housing Council (NMHC) Board of Direct-
ors are pleased to announce the formation of the National
Multi Housing Council Advisory Committee.

The Advisory Committee will add a new dimension to t#?
legislative and policy making decisions of the National Multi
Housing Council. We are indeed proud to welcome these
dedicated individuals whose expertise and unique perspec-
tives will greatly enhance the efforts of the Council explained
Co-chairman, Preston Butcher.

Comprised of individuals and companies ‘'volved in all
phases of the multifamily housing industry, the Committee
will assist in drafting and promoting policies favorable to the
multifamily housing industry at the federal, state and local
levels, and opposing restrictive regulations on multifamily
housing and condominium development.

The Advisory Committee had its first meeting with the
Board of Directors in Washington, D.C. on February 28 and
March I. (See related story page 1)

Appointed to the Advisory Committee are:

California
Parker Kennedy

First American Title Ins. Co.

Gerson Bakar

Gerson Bakar & Associates

Robert Duerr

TransAmerica

Mort Friedkin

Friedkin-Becker

Rich Paoli

Founders Title Co.

Jean Hargrove

The Hargrove Intervivos
Trust

Connecticut i
Ron Walker
Aetna Life & Casualty

Florida
Ton: Mahaffey
Coquina Key Arms

Ilinois

Ror.ald Berger
The Berger Realty Group,
Inc.

New York

Herb Grar?
Integrated Resources, Inc.

IS
: hi

Thomas Gochberg

Smith Barney Rea! Estate

Michael Futterman

Ez il Realty, inc.

Charles Fox

Merrill Lynch-Hubbard.
Inc.

Thomas E. O'Connor

Bear. Stearns <k Comp'inv

William Moses

Community Housing
Improvement | rogram

Daniel Rose

Rose Assoc iates

Texas

Wayne Ducldlesten

Wayne Duddlesten, Inc.

Harold Fa.J

Farb Investments

Robert Folsom

Folsom Investments. Inc.

Tom Frevtag

Frevtag. Marshall, Beneke.
LaForce. Rubinstein &
Stutzman

Harvey Huit

Huic Properties

Robert Utley

First Southwest Equity

Congressman Stewart McKinney (thirdfrom left) talking with Robert

Miller, representing the Robert Mclleil Company (far left),

Ron

Walker, of Aetna, and Senator John Heinz (right).

Happy Anniversary ~ Bob Sheridan,

NMHC Co-chairman presents

Steve Dricsler, N M H C executive vicepresident a cake commemorat-

ing the completion ofDrieslersfirstyear at the Council.
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In a recent court case in Massachusetts, another restrictive
condominium ordinance was declared invalid. The case,
CHR General. Inc. (a condominium developer) vs. the City
of Newton, revolved around whether the City of Newton had
the authority to regulate condominium conversions through
its zoning authority. The City of Newton argued that its ordi-
nal ,eregulating condominium conversions was an extension
of its independent zoning authority and. therefore, specific
legislation from the state was not required.

CHR Inc. argued that regulation of I .'minium conver-
sions does not fall within the scoj . e zoning powers
because zoning effects, and is concerned with, the USe and
not the OWNEISNIP of property. The court concurred with the
argument of CHR Inc., and ruled that the condominium or-
dinance was an invalid exercise of the city's zoning pov.er
and lhat to reguiate condominium conversion, a city must
seek enabling legislation from the Commonwealth of Mass-
chusetts.

This ruling makes very clear, the distinction between USE
and ownershlp and gftatly.clarifies the relationship between
zoning authority and condominium conversions

*MISSOURI

H3 177, which is substantially similar to the UCA, was
introduced December 1,1982. by Representative Shear. It was
reported as "do pass™out of the Civil and Criminal Justice
Committee on February 16.

NEBRASKA

HB 433. the UCA, has been introduced into the Nebraska
State Legislature and is presently assigned to the Banking
‘Committee.

SOUTH CAROLINA _

HB 2226 and its Companion SB 102 are currently in the
House Labor & Industry Committee. No hearings are sched-
uled to date. These bills are modified versions of HB 5289
offered last year.

The main provisions are:

e tenants have 120 days (as opposed to the prev,, us bill’s
180 days) or until lease expires, to move out if they
choose not to buy. (This modification made at request of
local developers).

@ tenants have 60 days to decide to buy or refuse.

® no provisions for moving assistance payments.

* no special provision for disabled, eldr'y, or low-
income tenants.

» exempts motels and other transient quarter!

RENT CONTROL UPDATE

CALIFORNIA

officials in STOCKTON continue to oppose any form cf
rent control for the city. In December 1982, the Council re-
jected rent controls for the fourth time in 4 years.

Phase 3A: Bakerv. Clty 0fSANTA MONICA. Los Angeles
Superior Court Judge Richard A. Lavine issued a decision in
December 1982, declaring the provision of the SANTA
MONICA rent control law restricting the demolition of
apartment buildings and related Rent Board regulations un-
constitutional. The Judge stated that the injunction may be
reconsidered ifthe Rent Control Board adopts new guidelines
for determining general and individual ,ent adjustments for
property owners.

DISTRICT OF COLUMBIA

The D.C. City Council approxea a 90-dax emergencx
measure in January 19S5 tha: exempts owners of less than
four condominiums used as rental units from the provisions
of the City's rent control law The iegt.slaticn is expected to
become law before the 90-dax period expires.

GEORGIA

HB 594. was introduced into the Georgia's Slate Legisla-
ture in February 19S5. The bill whicn would amend the
Georgia Landlord and Tenant Law to provide that no county
or municipal corporation max enact, maintain or enforce any
ordinance or resolutions which would reguiate rents had its
second reading in the Judiciary Committee on February 15.

MASSACHUSETTS

On January 10. 1983. the Mayor o * BOSTON signed into
law a new rent control and condominium conxersion ordi-
nance that xvill remain in effect until December 1986. Under
the rent control provisions, annual general adjustments in
rents will be set by the Rent Grievance Board based upon the
CPI and changes in property owner's operating costs: va-
cancy decontrol remains a pan of the ordinance: individual
rent increases must be approved by the Board. The new law
also contains a “just cause eviction™ provision.

Under the condominium provisions, property owners must
notify tenants one year in advance of a conversion and pay
relocation expenses 0fS750 per tenant. Elderly, low-inconv?.
and handicapped tenants must be given 2 years xvith an addi-
tional 2 year extension to relocate and S1.000 in relocation
assistance.

The Board of Selectmen in HOLYOKE voted down a pro-
posed rent control measure in January 1983.

MINNESOTA

SB 510 was introduced March 3, 1983, and is assigned to
the Energy & Housing Committee with a hearing scheduled
March 17, 1983. SB 510 would prohibit cities, counties and
towns from adopting rent control.

HB 648 is the companion bill to SB 510 HB 648 was in-
troduced by ‘crry Schoenfeld 3-14-83 ar.d assigned to the
Local & Urba.j Affairs Committee, whose Chairman is Rep-
resentative Glen Anderson. No hearings have been scheduled
to date.

OREGON

HB 2563 introduced February 14, 1983. by the Housing
Committee, would prohibit cities and counties from enacting
orenforcing ordinances that limit rents which may be charged
for dwellings. HB 2563 was assigned to the Judiciary Com-
mittee on February 18, and there are as of yet no hearings
scheduled. Chairman of that Committee is Representative
Hardy Myers.

south Carolina

HB 2049. introduced into the South Carolina Legislature
onJanuary 11,1983, would limit rent increases on residential
units to 107r in any 12 month period. This limitation xvould
apply to owners of 5 or more units. HB 2CU9 is co-sponsored
by Robert Woods and Theo Mitchell, and is presently in the
Subcommittee on Real Estate of the Labor. Commerce and
Industry Committee.



INCREASE LIST?

Just when the multifamily housing industry is on the verge
of economic recovery there are emerging those in Washing-
ton who seriously want to take “a few whacks out af the
plentiful hide of the real estate industry sacred cow.”

This quote was attributed to one Congressional expert in a

"recent Washlngton Post article by Ken Harney, one of the
country’s most respected real estate reporters. The Harney
article emphatically points out that probable future actions on
Capitol Hill could drastically affect real estate investment.

Just exactly what real estate tax changes will be proposed,
and how se :ous their chances of passing remains to be seen.
However, it is obvious that with the growing concern to re-
duce federal budget deficits there is increasing pressure to
raise tax revenues.

Couple this growing pressure to raise revenues with the
fact that there are those in the Reagar./Administration as well
as the Congress who sincerely, eve <if mistakenly, believe toe
much money is being invested in real estate at the expense of
other forms of investmer.i, and one has a.sure formula for rea>
estate tax " preferences” being high on the chopping block
this year.

For example, the Joint Committee on Taxation has esti-
mated more than SI3 million could be raised in the next five
years simply by extending the depreciation period for real
estate from 15 to 20 years. Of course, this estimate does not
mention the catastrophic effect such a change could have on
real estate investment. Nevertheless, with members of Con-
gress desperately looking everywhere for increased revenue
this SI3 billion looks extremely inviting.

Articles like Ken Harney’s and the increasing rumblings
from Capitol Hill clearly indicate 1983 will be a very pivotal
year for the muitifamily housing i dustry. All present indica-
tions are that our industry is likt., to come under serious
attack as Congress and the Reagan Administration scramble
to raise additional revenue and reduce the deficit.

As the 98th Congress begins consideration of the FY 84
Budget those of us in real estate in general and multifamily
housing in particular must be prepared to mount a major ef-
fort to defend our industry from what could be disastrous
changes in the tax law. .

NEW MORTGAGE-BACHED SECURITIES™
PRIRAM

The Government National Mortgage Association
(GNMA) will introduce a new mortgage-oacked securities
program called the GNMA 1l MBS Progrx  n Juiy 1983.
The GNMA Il Program will take advantage cl -hno-
logical improvements ir.a; have occurred since GN
nties were introduced 13 years ago. The program is into,
to function in addition to. not in piace of. tne existing mo:
gage-backed securities program.

The Government National Mortgage Association, as an
agency of tha federal government, factiitaces the pooling of
FHA/VA mortgages so they can be sold as securities to inves-
tors, and then guarantees the payment of principle and inter-
est on those securities. Funds which result from the sale of
these securities jtnrough the secondary market are used to
make additional FHA'V A insured mortgages.

The key factors of the new program include a central pay-
ing and transfer agent to reduce administrative costs of the
program. Previously, individual issuers paid the investors.
Chemical Bank of New York has been selected as the central
paying agent and will make monthly payments directly to
those who have purchased GNMA securities. This is de-
signed to encourage greater participation by both lenders and
investors. GNMA Il will allow individual mortgages with
different interest rates to be included in the same multiplier
issuer pool. The original program required ali mortgages in a
pool to have the same rate. The new program will also allow
the lender/issuer to package these leans in pools of less than
SI million which is the current requirement. This change en-
ables smaller issuers to participate in the program. Another
significant aspect of the new program is Ihat investors will be
paid on the 25th of each month.

The GNMA 1l program has some clear advantages over the
already successful mortgage-backed securities program. Is-
suers should be able to more readily assemble mortgages to
back securities because of the ability to include varying inter-
est rates in the pool and the reduction of minimum package

STATUS REPORTS

CONDOMINIUM AND COOPERATIVE
HOUSING

ARKANSAS

The Uniform Condominium Act (HB 298) introduced ir.to
the 1983 legislative session was assigned to the Judiciary
Committee on February 17.

CALIFORNIA

San Francisco Mayor Dianne Feinstein vetoed a proposed
moratorium on condominium conversions on January 4.
1983. but approved an ordinance that limits convers.ons to
200 per year, This limitation constitutes an SO”r reduction in
the number of conversions allowed under the ordinance pre-
viously in effect.

MASSACHUSETTS
STATE LEG].SL 1VE UPDATE Governor King, in the

last days of his term in office, vetoed H6375 which wouid
have granted to individual cities and towns the authority to
promulgate their own local ordinances regulating condomin-
ium conversions.
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INTRODUCTION

This report covers current laws and legislative proposals governing condominium and cooperative housing at
the state and local levels ae of October 10, 1981. The National Multi Housing Council welc,.nes comments cn the
accuracy of material contained in this report and information updating the status of condominium and cooperative

housing activities around the United States.

In 1977 the Notional Conference cf Commissioners on Uniform State Laws produced the Uniform Condominium Act
(UCA) for consideration by all the states. This act 1is referred to in some of the state reports below. A sum—

mary of the UCA i3 provided ar. the beginning of this report for your information.



THE UNIFORM CONDOMINIUM ACT

The Uniform Condominium Act (UCA) is a comprehensive model 3tatute drafted by the. National Conference of
Commissioners on Uniform State Law3 in the mid-1970s, and approved at the annual meeting of theConference in

August 1977.

The laws governing condominuns in the 50 states are very diverse, and differ in their terminology, protec—
tion of tenants®™ rights, protection of the purchaser, and other provisions. It is to unify and modernize the
various state laws that the Uniform Condominium Act was drafted.

As of August 1980, 3 states had passea the Act (West Virginia, Minnesota, Pennsylvania), Louisiana and
Georgia adopted sections of it, and it was introduced 1in the legislatures of Vermont, |Illinois, Massachusetts,
and Missouri inthe 1980 session. It was 1introduced ™) 10 state legislatures in 1981, buthas not been

favorably acted on in any of them.

The Act contains five Articles, the first intaining definitions and general provisions applied throughout

the Act.

Article 2 concerns the creation, alteration, 3nd termination of the condominium, while also 1imposing seme

restrictions on the developer to protect the unit purchaser from potential harm.

Article 3 deals with the administration of the unitowners®™ association,covering such matters as the

powers of and the tert/contract liability of the association.

Article 4 proddes for consumer protection for condominium purchasers, requiring substantial disclosure by
developers to ootential buyers before conveyance of a unit, along with expressed and implied warranties of
quality. The article also concerns conversion to condominiums and provides some protection to tenants by

requiring necessary notice of conversion and right of first refusal.

Article 5 is optional md has not been included in the Act adopted by the threestates that havepassed the

UCA. The article would establish an administrative agency to supervise a developer®s activities.



ARITZONA

LEGISLATIVE *"JPQATEL. Senate bill #1320, whicn would have enacted the Uniform Condominium Act, was neid 1in

the Senate Commerce 3nd Laoor Committee and thus killed for this legislative session.

CURRENT STATE LAW. In April 1980, a statute governing condominium conversions -as aoopteo in Arizona, -n
owner of an aoarcment complex of four or more units who intenas to convert to a condominium must now notify ten—
ants of such planned conversion at least 120 days prior tothe date the tenancy is expected to terminate. At
seme time within this 120 days, or after, the tenant 1is tohave a 20-day period 1in whicn hehas the exclusive

right to contract for the purchse of is unit. The tenant has the right to remain in the _.nit for 90 days from

the date the contract is received, or "20 days after the notice to convert, w"mcnever 1is later.

CALIFORNIA

CURRENT STATE LAW. The conversion of residential property to a condominium project may not be approved
until each of the tenants has been given *20 daysl notice of intention to convert. Additionally, each tenant
m st have an exclusive right to purchase units on terms and conditions at least as favorable as those that such
units will be offered to the general public. A property report concerning the location of scnoolsana airports,
as well as orovi3dions for public utilities, must be provided to the Real Estate Commission, wni.rhthen issues a
Public Report to potential € -vers based oh this information. To protect Ilow-moderate 1income housing, there 3re

provisions for some stats f vandal assistance for cei"tain income level households.

In addition to the state law, nearly communities 1in California have adopted some form of conversion ordi—
nances. Nearly ail of the localities have tenant and buyer protectlen m mind, although many are also aimed at
protecting the rental stock, and some are concerned with protection of low-moderats income housing.

ALAMEDA. According to an ordinance effected on August 1, 1980, developers must submit an application for
conversion to the Planning Board containing information on the rental structure of units over the last 3 years
including vacancy factors; names, addresses, and history of current tenants; a cooy of the proposed covenants,
conditions, and restrictions; proposed Homeowners®™ association fees, and proposed 33les price range of units.
Each dwelling unit must have separate utility meters except for water, and at least 1ClIOcuoic feec of “ncioseo,

weatherproofed, and lockable storage for each unit, with anadditional 50 cubic feet for each bedroom.

Tenants must be notified by the developer of the intent to convert and be provided with a copy of the pro—
posed relocation assistance plan which must include a program for paying moving expenses and deposits as well as
plans to assi3t tenants in obtaining new housing. The plan may include but is net limited to assistance such as
extended or life-time leases and purchase assistance. For low- and moderate-income tenants, the plan na>
include special purchase assistance, extended leases at affordable rents, subsidized rents in otner buildings,

and assistance in qualifying for government housing programs. Tenants®™ rent may not be increased from the date
of the notice cf intent to convert until 6 month.* following the approval of the final map. Non-purcha3ing ten—
ants have 120 days to relocate after the developer receives the Preliminary Suodivision Public Repcrt. Tenants

not m arrears of rental payments have a 60 day non-transferrable right of first refusal to purchase thsir units

after receipt of a Public Report from the Real Estate Commission.

If the ratio of owner-occupied units exceeds 60* of the total number of dwelLlmg units available, conver—
sion of rental unit3 to condominiums will net be permitted. Applicants for conversion permits must pay all
cc3ts of inspections and angineering reports required and perfoimed by the Public Works Department.

ANTIOCH. According to an ordinance approved on March 26, 1991, and effective May 14, 1981, developers must
first submit an application for a Use Permit in order to convert rental uni”s to condominiums. The apo”.icaticn
must include a tentative mao, a complete legal description if the property and boundary map, dimensioned sche—
matic development plans, and information on sound insulation sufficient to meet requirements in the Uniform
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Building Code. Cne and two cedroom units must be provided with at least two parking scaces, one of whicn muse
oe covered. There must als» at least one parking space per each five units for guest parking. Gas, water,

and eieccr city must be seca> >tely metared and all on-site and adjacent overhead utility service lines and coles
snail oe converted to an underground system. The developer must submit, prior to filing the final suodivisicn
map, to the Director of Development Services, Director of Public Works, and City Attorney, a Declaration of
Covenants, Conditions and Restrictions relating to the management of the common areas and racilities. Other
reoorts to be filed by the develooer inciuae a property report cescnbing the condition3 estimating the

remaining useful 1life of each element such as roofs, foundations, electrical and mechanical systems; 3 structur—
al pest control report; a building history report; a rental history report; a rental availability report; and an
improvement report. In addition, the Director of Development Services may request additional 1information cr

reports.

Tenants must be notified of the intent to convert at least 60 days prior to filing any application for a
use permit and tentative map for a conversion. Tenants have the right of first refusal tc purchase their units
at a price no greater than the price offered to the general puolic. The right of first refusal will extena for
at ieast 90 days from the date of issuance of the Subdivision Public Report or commencement or* 3ales, wmcnever

date 13 later. Nonpurchasing tenants not in default of lease agreements have at least 180 days from the date of
receipt cf notice of intention to convert to find substitute housing and to reiocatf;. Rents may not be
increased during the 180 days following the notice of intention to convert. The develocer must provide a cne-

year full warranty to the buyer of each unit for dishwashers, garbage disposals, 3tovms, refrigerators, not

water tanks, heating units, and air conditioners that are provided.

When there 1is a rental vacancy factor of AS or less, the City Council, before approving a conversion, will
consider the cemand and need for opportunity of homeownership that the conversion will provide, whether the con—
version would serve to significantly upgrade otherwise deteriorating structures, and wnether the amount and
impact of displacement of tenants would be detrimental to the health, safety, or general welfare of the commu—

nity.

The Planning Commission and City Council may 1impose varying conditions to alleviate unreasonable burdens cn
tenants forced to move, especially senior citizens and the handicapped, such as extending tho time in which ten—
ants have to relocate, providing continued rental housing availability in the converted condominiums, and allow—

ing a rent credit to be applied toward moving expenses for such tenants.

ATASCADERO. A cne-year moratorium on condominium conversions expired m November 1980.

BEVERLY HILLS. On Octcber 27, 1980, the BEVERL™ HILLS City Council approved an urgency ordinance requiring
developers of condominium conversions to pay relocation expenses where rental units are converted or demolished.
The law requires landlords to give a l-year eviction notice and to pay fees of as much as 52,500 or to relocate
tenants in comparable housing. A moratorium on demolition and conversion of apartments was lifted on Novem—
ber 19, 1980.

BURBANK. Developers in BURBANK mu3t 3ecure a Conditional Use Permit before a Tentative cr parcel map for a
conversion will be approved. If a certificate of occupancy was issued to tha building less than 2 years prior to
the data of application for a Conditional Use Permit, the permit will not be issued. The application for a use

permit must contain a property report describing the condition and estimating the remaining useful life of the

elements such as foundations, vroofs, stairways, air-conditioning, etc. The report must be prepared by an
appropriately licensed civil engineer or an architect registered in the state Information on tenants and
rental rates and a schedule of proposed improvements must also be provided in applying for the use permit. The

oubdivider must correct all deficiencies in such items as fire protection systems, fixtures, appliances, etc.,
before consideration of the final map will be given. There must be at least cne covered parking space for eacn

unit converted. The Planning 6oard may increase this minimum, but it may not exceed two spaces per unit. Each



Celling must be provided with a minimum of 60 cubic feet of lockable, enclosed storage soace outside the dwell—

ing unit.

Tenants®" rights include a T2C-day written notice of intention to convert, and the first option to purchase
their units at a price no greater than the price and terms no less favorable than the terms offered to the gen—
eral puolic for a period of 60 days after the issuance of the final public report by the California Seal Estate
Commission, unless the tenant gives prior written notice of his intention not to exercise the ricnt. Tenants
relocating snail be reimoursed for actual moving expenses by the subdivider at a maximum amount cf S5Q0 for each
unit. The financial relocation provision coes not apply to those tenants who were given notice of the intent to

convert wnen rental agreements were signed.

BURLINGAME. On May 4, 1981, the 3urlingame City Council adopted cn a 3-2 vote, a restrictive ordinance on
conversions. An application for conversion must now be aporoved by the City Planning Commission. Such apolica-

tion must contain a very detailed report cn the condition of the building, 1including acoustical, pest control,

soil, and otner information. Details regarding rental history and household make-up must 3lso be provided,3no

it idjst be shown that a majority of the tenantsnave consented to the conversion.

Among many other provisions, elderly and handicapped tenant! are allowed to vremain in their units with
lifetime leases and specific rent ceilings. Tenants not purchasing their units may extend their leases for :wo
years, with rent increases fr only 5* allowed per year. If a tenant decides to vacate, the developer must pay
actual moving expenses, provided that such expenses do not exceed four times tne monthly rent.

CAP ITOLA. Subdividers must apply for a Conditional Use Permit and Final Map. Units built before
January 1, 1970, may not be converted. If a building permit was 1issued after the effective date of the condo—
minium conversion ordinance, Novemoer 8, 1979, the building c,:nnot be converted unless the project, prior to the
issuance of the building permit, was ono for which there was an approved tentative condominium subdivision map.
Applications for tentative map for conversion must include a boundary map, a report describing the condition and
estimate of remaining jseful life of the structure, a structural pest control report, and a statement regarding
current project ownership. All conversion projects must conform to the development standards among whicn are
separately metered ci3 and electricity, sound insulation codes, and building and housing codes such as the

requirement that file detectors be provided m each unit.

Tenants have a 60-dav right of first rr;"usal to purchase their units. Tenants not purchasing units shall
have at least 120 day3 from the date of receipt of notice to convert or from the filing date of the final sub—
division map, which.ever date 1is later, to find substitute housing and to relocate. Tenants® rent may not be
increased from the time of filing of the Tentative Map until relocation takes place unless first approved by the
Planning Commission. Non-purcha3ing tenants age 62 or older, handicapped, or with minor children in school
shall be given an additional 6 months in which to find suitable replacementhousing. The subdivider is also
reauired to pay moving expenses of 1 1/2 time3 the monthly rent unless the tenant has given notice of his intent

to move prior to receipt of the intent to convert.

CARLSBAO. On January 6, 1981, the CARLSBAD City Council unanimously voted to repeal a 1-mcnth ban on con—
dominium conversions; require 3 vonth"s rent to any tenant displaced by conversion; and to extend from 60 to 90
days the time period m which tenants have exclusive right *. purchase units being converted. Condominium con—
verters al30 have to meet the siane parking, design, 3nd open space requirements that new developments must

meet.

CHICO. A condominium conversion ordinance approved by the CHICO City Council on March 2, 1981, provides
for tenant relocation assistance for low-income, elderly, and disabled tenants; requires developers to file 3ite
plans; and states that if a complex containing more than 5 units 13 converted, 10% cfthe units must be offered
for lease to elcerly cr disabled tenants for a period of 3 years.
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CHULA VISTA. In Novc-Nje;. (980, the CHULA VISTA Planning Commission vetoed a prooosai that would have
granted renters a reloc "owance if displaced by condominium conversions. A 2-mcnth moratorium on condo—
minium conversions - ber 1980.

CLAREMONT. Arcoroi . T use in the city ™ general an, planners may :urn down condominium conversion
requests if the vacancy ,elcw 3%.

CONCORD. This city, near Oakland, requires a 120 day eviction notice, 90 day right of first refusal period,
and building code msoections and disclosure. Additionally, snake detectors ang firs walls must be installed
and reports on pest infestation and dry rot must be disclosed. There are also design development stancards

which must be _.met.

The CONCORD City Council rejected a proposed section of Che city"s condominium conversion ordinance m
February 1981, that would have placed a limit on the number of aoartments that would oe allowed to convert annu—
ally.

COTATK Subdivicers must file for tentative map approval and design review in addition to the Conditional
Use Requirement. Each converted unit snail be in subs.wntial compliance with current building standards for
condominiums prior to occupancy as an owner-occupied unit. Applicants must show the Planning Commission that
the conversion will not have a serious detrimental effect on the rental housing suooly or the city. The pro—
posed sales price of units shall be stated clearly as a range and shall not be exceeded far 24 months following
apuroval. Preference for conversion 13 given to projects that address low- and moderate-income housing neecs
and those that incorporate plans to keep down-payment and resale prices to a minimum. Tenants must receive

notice of hearings and it must be shown that the applicant has planned for the needs of the tenants aoeauately.

COSTA MESA (Orange County). COSTA N€SA"s ordinance has limited tenant protection, vrequiring only 3 90 day
ngnt of first refusal. There must be building code inspections, smoke aetectcus, a pest report, a useful Ilife

report, and energy insulation.

CUPERTINO. CUPERTINO haa limited tenant protection clauses, but requires building code inspection and com—

pliance,, disclosure of useful life, property or budget, and certain design/development standards.

DOWNEY. A condominium conversion ordinance adopted on December 23, 198QV states that residential prop—
erties ceveloped under a building permit issued after December 1980, may only be converted to any form of mul—
tiple ownership housing within the fi:3t 3 years of that building receiving a certificate- of occupancy, and
provided the development meets all the provisions of a planned development unit. After the 3 year period
expires, application can be made to the Planning Commission to convert.

An application for conversion must include a Tentative Subdivision Map or Preliminary Parcel Map and Condi—
tional Use Permit, as well as a preliminary condominium conversion application consisting of tenant and rental
information, schedule of proposed improvements, a request for inspection to determine any building code viola—
tions and conditions, and a report on the remaining useful 1life of all structures. After these requirements

have been met, the applicant may, upon approval of the City Planner, file a formal application.

Tenants must be notified at least 20 days prior to the Planning Commission meeting regarding a Tentative
Map for the project, and have 150 days written notice of intent to convert, exclusive right to contract to pur—
chase their unit at equal or more favorable terms and conditions then offered to the general public not less
t"ian 20 days from the day of issuance of the Subdivision Public Report unless tenant gives prior written notice
3f hi3 intention not to exercise the right. Tenants must be given written notice of the intention to convert by
tre owners or owner®"s agent at the tune a rental or lease agreement is signed. If notice is not given, the suo-
Mivicer must compensate tenants for their relocation expenses not to exceed 5500 per residential unit to be paid

at the time the notice of termination 1is presented. Tenants with children may net be excluded from purchasing
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units beirg converted and may also be allowed to extend their lease to the end of the currant scnool semester.
Eacn tenant required to wove shall be paid a relocation payment of 5150.30.

Conversion of any structure requires a new certificate of occupancy signed by the acpropriate City offic—

ials, which must be issued prior to receiving final acceptance of tne trace map for relocation.

EL CERRITO. 1In January 1981, the EL CERRITO City Council adopted an ordinance governing construction of

condominiums, but indefinitely pcstponed action on a section dealing with conversions, ithe ordinance addresses

such issues 3s parking, storage, maintenance, ana open space requirements.

FAIRFIELD. Tentative maps for conversion projects may not be received for filing unless they are accomoa-
nied by (1) a listing of tenants Dy name and showing any changes cccuring m the previous one year pence, and
(3) a proposed tenant assistance plan. The condominium conversion ordinance was aaopted on August 5, 199C. A
declaration of covenants, conditions, and restrictions must be approved by the Directorof EnvironmentalAffairs
before a tentative mao may be aoproved. The Planning Commission or CityCouncil may disapprove 3 tentative map

if the apartment vacancy rate is equal to or less than o,«

The tP" >nt assistance plan must comam a statement of a method by which tenantswill be assisted by the
subdivider a. finding comoarable replacement rental housing within the areaof the conversion. The subdivider
must alsn provide that no tenant shall je required to move from his unit due to a proposed conversion until the
expiration of r 2-month period for tenants” first right of refusal to purchase as provioed for under the State
Subdivision Map t. A written notification of issuance of the final puolic report of the Department of Real

Estate must be su-mitted to tenants before the 60 day first right of refusal provision commences.

Tenants relocating may be reimbursed for actual moving expenses of uo to 2 times the monthly rent of the
occupied wunit. However, this reimbursement may be reduced by tho amount incurred for any malicious damage
caused by the tenant and any past c.r? or delinquent rents. Tenants with spouses or dependentchildren in school
at the time the notice of termination of tenancy is given must begranted an extension of tenancy to permit 3uch

persons to comolete the school year, semester, or quarter, whichever 1is the minimum scnool term.

FOSTER CITY. In April 1981, the City Council in FOSTER CITY adopted a condominium conversion ordinance
that bans conversions unless there is an c-<uaL number of vacant rental unit3 in the city. The provision may be

waived for mall apartment complexes if 31l the tenants want to purchase their umt3.

HAYWARD. On May 7, 1981, the City Council did pass a new conversion ordinance on a 6-1 vote. Under the
new law, the number of rental units converted to condominiums each year cannot exceed the number of non-
subsidiced rental unite built in the previous year, as along as the apartment vacancy rate remains below three

percent.

HERMQ5A BEACH. Condominium conversions, community apartments, and stick cocperat®™ es require a Conditional
Use Permit from the Planning Commi38ior., according to an ordinance approved by f Ci(v Council on December 18,
1979. The City Council may approve or deny a permit upproveu uy the Commission. A report on the physical ele—
ments of all structures and facilities in the proposed conversion or cooperative must be submitted with the
Conditional Use Permit to include a structural condition report, a statement of proposed 1improvements and

repairs, and a current termite inspection report.

The building must comply with all requirements of state laws and regulations pertaining to bundingstruc—
ture and safety to include sound transmission standards, and energy insulation standards, and tho project shall
nave separate utility shut off systems for each unit. A notice of intent to convert shal) Oe delivered to each
tenant 60 days orior to application for a permit. Tanant assistance provisions include a 60-oay ngnl of first
refusal, 180 day notice to vacate, reimbursement of actual relocation expenses by developer within 30 day® with
a maximum of 1 1/2 time3 the unit"s monthly rent not to exceed 5500. If tenants have school aged children, they



-mey be granted an extension of a lease to permit children to complete the school year, semester, or quarter,

whichever is the minimum school term. A tenant"s rent may net be increased for 1 year from the tune of the
filing of the request for permit until relocation takes place.

Any non-purchasing tenant 62 years of ageorolder or handicaoped or with minor children in scnool snail be
given 3t lease an additional 6 months in which tofind suitable reolucsment housing. If the comparaole replace—
ment housing rent is greater than the existing unit rent, then the developer shall pay the differential up to a

maximum of $100 for not more tnsn 6 months.

¢LA CANADA. A 4-month moratorium on condominium conversions was approved by the La Canada City Council m
September 1981 to "allow the Planning Oirector to prepare a cityordinancelon conversions. The Planning Commis—
sion 13 also holding public hearings cn the issue.

¢LARKSPUR!. A oroposed ordinance introduced on October 7, 1981, would ban condominium conversions 1if the
vacancy rate in rental unita 1is less than 53. If the vacancy rate increases to 53 and conversions are allowec,
developers must set aside 153 of the units priced for low and moderate income tenant3. Developers would also
have to pay actual moving expenses incurred when a non-purcha3irg tenant moves 50 miles. The City Council will
hold hearings cn the proposed ordinance over the next few months.

¢LOMPOC. According to an ordinance adopted by the Lompoc City Council on June 16, 1981, developers may file
an applicationfor conversion orovided that (1) a certificate of occupancy has been issued at least 2 years
prior to the conversion, and (2) the net vacancy rate 1is 7.53 or higher. The Community Development Director
must review the numoer of new muitifamily rental units built each year, 1including government assisted housing
projects, and the total of units built each year will be the number that will bo allowed to convert curing the
succeeding 12 months.

A reauest to the Community Development Department for conversion of rental properties to condominium mua".
be accompaniedby an approved development plan; an application for approval of a tentative map or parcel map;
organizational documents; a property report, a prepared plan or written statement by the property owner or agent
stating that certain requirements have been satisfied such as sound and energy insulation, parking reouirements,
storage unit3, opan space and recreational amenities, and separate metering of utilities. At least 100 cubic
feet of storage space with a minimum horizontal servicearea of 25 sauare feet of enclosed, weather-proof, lock-
able storage space must be provided for each dwelling unit inaddition to thatordinarily contained within a

unit.

LOS ANGELES COUNTY, In LO5 ANGELES COUNTY, requirements include a notice of conversion, a 1 year continued
tenancy during relocation effort, and 3 right to quiet enjoyment. The developer®s main responsibility in tenant
protection lies in relocation assistance, ao there are payments of $500 per household in moving expenses and
51,000 per household in assistance payments. The sponsor must also provido tenants with an updated report of
ava.ilal le rental housing. To protect the low-moderate income housing stock, 13 of the purchase price of each
unit must be deposited with tha County Housing Authority to develop low income housing.

LOS ANGELES CITY. In March 1981, a 3-justice panel of the Second District State Court cf Appeals ruled
that "an apartment house owner caught in the squeeze between rent control, inflation, und a restriction on his
ability to convert to condominium 1is entitled to a more reasonable analysis and explanation than that afforded
(the owners of tho building in question)." The ru-ing was in response to the denial by the LOS ANGELES City
Council to allow a conversion permit to owners of a 193-unit apartment complex 1in Hollywood. The panel also
found inadequate the Council®s contention that removal of 193 rental units from the market would cause a nega—
tive impact on the tight housing market 1in the city. The case has been sent back to the City Council for

"legally adequate findings."
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In tne city of LOS ANGELE5, there 1is a 120 day notice of conversion; 1 year continued tenancy dul"ing relo-

cation effort; relocation and assistance payments; and soecial protection for elderly (62 and over), handi—
capped, familieswith minor children, and residents of Ilow and moderate income housing. Buyer protection
reports are alsonecessary. For tho protection of low-moderate income housing, the Sponsor must pa; J»5C0 per
unit to the cityin order to develop low and moderate income rental housing.

eLYNWOOD. Application fcr conversion must be made to the City Council, which will then hold a public hear—
ing on the subject. A conversion may be disaoproved if it “would have "significant adverse effects” c¢n the
availability of rental units in the same market as the proposed conversion, or if the project is substandard in
relation to the City Codes, If the conversion isapproved, tenants shall have at least 120 days from the date
they receive notice of conversion to decide whether or not to purchase. The same unit c3r.not be sold under
different terms, without giving the tenant a firstchance to accuire it, for a penoa of one year,

*MARTINEZ. Hearings are currently being held by the h-,"tine: Planning Commission to revise tanant prof o-
ticn provisions in the city"s 6 month old condominium conversion ordinance. Cne proposal would give lifetime
leases to elderly tenants and require develooers to provide a one year warranty on common property in cevelcp-

ment3.

Conversion of rental units shall not ba approved when the vacancy rate within the city 1is equal to or less
than 5%, according to an ordinance adopted by the City Council on February A, 1931, and effective Macrn A, 1961.
In addition to the State regulations on conversions, plans submitted to the Planning Director should include
location of each common element, tenant information regarding current occupants, ana rental history for each
unit for the preceding 3 years, proposed programs for relocation assistance, pre-conversion inspection report,
acoustical engineer report, and pre-conversion analysis of all structures by a licensed pest central coeraticn.
Units being converted must also meet cectain design and construction standards such as sound transmission con-—
trol requirements of the Uniform Building Code, smoke detectors for each unit, separate metering systems for gas
and electricity, 1 1/2 off-street parking spaces (one covered) for each unit, and at least 150 cuoic feet per
unit of enclosed weatherproof and lockable storage space must be provided in addition to that ordinarily con—

tained within each unit.

Buyer protection provisions include providing a statement granting each buyer a 1 year warranty on all
appliances and granting to the homeowners®™ association a 1 year warranty on all structures in the project, a
copy of the pest control report, a statement of estimated annual operating and maintenance costs for all common
facilities and services for the next 3 years, and o copy of the Suilding Inspector®s pre-conversion inspection.

Tenants must be riotifiec. of the intent to convert at least 130 days prior to filing an application and
tentative subdivision map with the City. Tenants shall be given the nghc of first refusal to purchase their
units for a period cf 60 dav3 after the issuance of the final public report or commencement of 3ales, whichever
i3 later, cn terms equal to or more favorable than the terms an which the unit is offered to the general public.
The developer may be required to pay relocation expenses of 1 1/2 times the monthly rental rate in cases where a
non-purchasing tenant has been requested by the developer to vacate a unit that has been sold.

MORAGA. In February 1981, tne MQRAGA Town Council placed a moratorium on condominium conversions until an

ordinance establishing conversion guidelines 13 adopted.

NEWPORT BEACH (Orange County). In NEWPORT BEACH, 3CW of the tenants must approve the conversion, and tnere

must oe a rental vacancy rate greater than 5X.

OAKLAND. Oakland tenants have a 120 day notice of cunver3ion/eviction and 60 day right of first refusal.
Elderly tenants are given lifetime leases. Property und building reports must be filed, utilities have to be
metered separately, and tenants are to be given a list of comparable rental housing K the area. \ provision of
the rental stock protection aspect of the ordinance requires a sub-divider, if converting 5 or mere units, to

add one new rental unit for each unit converted.
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ORANGE COUNTY. ORANGE COUNTY, neighboring Loe Angeles County to the Southeast, has an ordinance whiéh
requires 120 days* notice of conversion and 90 day right of first refusal. A report cn the condition of the
building and an estimate of repairs is also necessary. In arbor to protect the rental stock, the vacancy race

must be greater than 53 before conversions ara allowed.

PACIFICA. A 4-month moratorium cn condominium conversions was allowed to expire in Harch 1991 PACIFICA,

and developers must now seek Council approval to convert rental units.

PALO ALTO. PALO ALTO, 1in the San Jose area, has limited tenant protection clauses, but recuire3 building
coae inspection ana compliance, disclosure of useful life, property or budget, and certain besign/bevelooment

standards.-,

*PINQLE. Developers desiring to convert rental housing to condominiums in Pinole must submit a detailed
application to the Planning Departments Condominium development standards must be met, including parking
requirements, private open space and 3torage space for each unit, fire prevention provisions, and other stan—

dards. Ail units must be ir. compliance with Unifon: Suilding Cooes adopted by the City.

Tenants must be notified of the planned conversion no loss thsn 7 days prior to the Planning Commission™
meeting on whether to approve at disaporove the application. The City will take into consideration the effect
of a conversion on the City ™ housing 3tock in making its decision, and will normally not aporove conversions if

the number of rental dwelling units is less than 153 of total available dwelling units.

If the rental vacancy rate is less than 53, the developer must provide relocation information to disDiaced
tenants. The developer must also pay each displaced household relocation costs as determined by the Planning

Commiasion.

PLICENTIA. The city presently has a moratorium on condominium conversions until October 5, 198", and is

considering adoption of condominium conversion regulations.

PLEASANT HILL. The conversion of apartment units to condominiums may not take place 1if the conversion
would lower tha rental housing supply to less than 203 of all available housing 1in the city, according to a
housing policy aoopted by the PLEASANT HILL City Council in Fcoruarv 1981. The Council also adopted a provision
tnat state*, that 103 of all apartments 1in a condominium conversion mu.it be set aside for Ilow- and moderate

income persons.

«PLEASANTON. A conversion ordinance adopted by the Pleasantcn City Council on June 23, 1981, covers the
convets-on of rental apartments to condominiums as “well as the conversion of mobile home parks to projects in
which the residential units or mobile home spaces 3re individually owned. Condominium conversion projects con—
taining 4 or fewer units and condominium conversion projects in whicn the tenants representing 853 of the total
unit3 in the projects have consented to the conversion are exempt frcm City Council consideration. All
condominium conversion projects not exempt must secure City Council approval prior to filing a subdivision map.
Those exempt must apply for conversion approval according to the approval process.

Applications may be submitted for non-exempt condominium conversion projects to the City Council for review
at any time during the yeer. The Council must hold a public hearing aoi approve, conditionally approve, or deny
application for conversion. Projects receiving approval by the Council may submit subdivision applications pur—
suant to state and local ordinance requirements. Developers of condominium conversion projects qualifying as
exempt, projects shall submit applicaticns at .\e same time applications are made for tentative map or prelimi—
nary parcel map approval at any time during the year. Developers mu3t prepare applications and submit them to
the Planning Division on forms pcepared by the Pl jnning Division. A fee based cn the actual costs cf reviewing
and processing the application will be assessed "o the developer.



Developers must give tenants 50 days written notice of intent to convert prior to the public hearing date
before the City Council, Planning Commission, or Staff Review Beard and 10 days notice cf hearing on applicotion
to convert. Applications fr" conversions may net be approved if rents have been r»*sed on any unit during t"e
oeriod 6 months prior to the date of approval of the condominium project. Gnce a conversion project has been

aooroved, no rent increases may be allowed prior to actual conversion of the project and sale of the units.

Any elderly (62 years or older) and handicapped tenants who have occupied a dwelling unit or robiiehcme

space 1in a proposed conversion project for 18 months or more on the date of approval of the project srail nave

special leasehold rights. Elderly tenants shall have the right to lease their units for 9 years; handicacped
tenants shall have the right to lease their units for 7 years. Rents for this special class of tenancs may only
increase at an annual rate equivalent to the 3ay Area Consumer Price Index or whichever 1is less. Units

occupied by this class with extended lease provisions must be refurbished 3t the expense of the developer in a
likf manner as those units to be sold as condominiums, and the unit must be adequately ma.ntained for bhe

duration of the lease.

If any tenant in a mobile home park does not wish to purchase their spaces they will be afforded relocation
assistance provided by a professional property menagement agency at the expense of the developer in fmcir.g a
comoarable replacement rental unit; moving expenses paid for by the developer 1in an amount eaual to the actual
costs for any tenont relocating in the TriValley area or $500, whichever 1is less; and utility connection < es
paid by the developer in an amount equal to actual expenses up to a maximum of 5100. Mobile home park tenants
shall have thv right of first refusal, receive price reductions of 550 per month cor every month a tenant has
resided in the complex up to a maximum of $1000 from the price like units are offered to the general public;
price reductions of S1G00 for electing to pucchase the unit in an "as is" condit.on; financing assistance
including broker-type assistance in locating financing and completing applications, loan qualifying assistance
by providing secondary financing, and providing out-of-pocket expense in the course of obtaining financing uo to

a maximum of 5250.

REDLANDS. Planning Commission memt cs in REDLANDS are studying condominium r*aversion ovdinancea from
other cities to aid them in drafting an ordinance for the city that woula protect renters from involuntary dis—
placement and address reductions in rental housing that may occur from condominium conversions. The Commission
13 also in favor of the developer providing "inancial assistance for relocation of tenants who do not wish to

purchase their units.

REDWOOD CITY, m condominium conversion ordinance in effect 1in REDWOOD CITY states that each unit within a
project must nave a separate meter for gas, electricity, and water. In applying for a condominium conversion
permit to the Planning Commission, the following reports must be filed: (1) a property report describing the
condition and useful life of structural elements; (2) a structural pest control reppct; and (3) a written state—
ment from the owner or developer of the project that all tenants have been notified by certified mail that an
application will be filed for a condominium permit. Developers must also file a report with the Building
Department., Fire Department, and Zoning Administrator to ensure that the project complies with current crovi-
sions of the city ™ building regulations, fire codes, and the zoning ordinance. A non-re fundable fee of $45.00
plu3 530.00 per wunit is assessed the developer for the inspection services to company with required reoorts.

The developer mu3l provide that 75to of the pprking spaces f.iust be off-street parking.

Tenants must be given the first option to purchase their unit3 at the same price, terms, 3nd conditions ai
would be offered to the general public. The right and option to purchase shall be effective for not less than
90 days after commencement of sales to the general public or issuance of the final report of the California Real
Estate Commission a3 required by state law, whichever occurs first. Tenants may terminate any lease or rental

agreement without penalty after notice of intent to convert is received provided the developer is notified in
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writing by the tenant at least 10 days before actual termination date. If a tenant does not wish to purchase,

he may remain in the unit for at least 120 days after notice to convert by the developer 1is receivtic.

RIVERSIDE. The RIVERSIDE City Council placed a A-month ban on condominium conversions in December 1580.

"mi BRUNO. An ordinance sn effect in SAN 3RUNO requires developers to apoly for a conversion permit from
the Planning Commission. Existing structures must conform to the General Hlsn and ail soplicaole zoning regula—
tions and city requirements. The application for a Use Permit must include a boundary mac: statement of current
ownership of all 1improvements; a copy of all documents suonutted to the Deoartment of Peal Estate; a statement
as to whether the developer will orovide any capital contribution to the Association for deferred maintenance of
common areas, and 1if so, the sum and date on wmch the association will receive sa"d sum; the proposed organiza—
tional documents; and all proposed storage areas located within the common areas. In addition, a Ouilding
history must be filed; a property report describing the condition and estimating the remaining useful life cf

each structure i.e., foundations, vreefs, mechanical systems, electrical systems, etc.); a summary of average
rents for each bedroom type of rental unit along with a detailed unit history; a temporary disDlacement plan for
puchasmg tenants; and a list of tncse tenants approving the conversion; a cooy of the form signed by those per—

sons, as well as the method used 1in obtaining the names.

Projects may not be aoproved for corversion unless the Planning Commission has reviewed the effect the pro—
ject would have on the commumtv with respect to the overall impact on schools, neighborhoods, etc. A housing
impact recort cn the housing stock in the city of SAN BRUNO must oe filed for projects greater than 21 units but
less than 101 and a housing impact report on the housing stock m San Mateo County must be filed for projects

greater than 1Cl units. For each two bedroom unit there shall be two off-street covered parking spaces proviced
and for each scudio apartment 1.5 parking spaces are required, one of which must be covered. In addition, guest
parking shall consist of .1 spaces per unit. Gas and electricity must be separately metered for each unit. The

developer shall provide an all cost warranty far all unit appliances for a period of one year from date of
sale.

Tenants have an exclusive right to purchase their units according to state law Non-purchasing tenants
will be provided with relocation exoenses ei <al to a minimum of f."ur months rental, apportioned equally amcng
the number of tenants m each unit. In addition, all secu.ity and cleaning deposits must be refunaed to non-—
purchasing tenants. For tenants who are permanently disabled or sen..or citizens 62 year3 of age or older, the
develooer must provide a 5-year right of occupancy. During this 5-yaar period rental increases cannot exceed
the proportional increases in the residential rent component of the "Bay Area Consumer 3rice Index." The rent
to other tenants after the city and state aopro als for conversion may not be increased in excess of the prooor-
tional increases in the CPl for a 2-year period or until 3C!S of the converted units ara sold, whichever event

occurs first.

"There is no limit on the number of units that may be sold 1in projects of less than 21 units. There 1is no
lid it on the number of units that the developer may 3ell to tenants in projects of any 3ize. However, the sale
of remaining units shall be limited each year to the number of units equal to the average turnover rate and
unsold units allowed to be sold but not sold for that year may be carried forward to the following year. No
more than one conversion project of more than 500 units, or no more than 500 multvple-family rental units may le
converted to condominiums, cooperatives, etc., in any given calendar year. Conversion by a single developer or
less than 20 units, duplexes and triplexes are exempt.

SAN CARLG5. Acondominium conversion ordinance passed “"n December1980 by the City Council prohibits csn-
versions until the vacancy rate in SAN CARLOS rises above To. The ordinance also qg:ve3 rente.;a 120 days to

relocate with an extended period of time for senior citizens and a 60-day first ngnt of refusal to purcnase.

SAN CLEMENTE. If the vacancy rate for apartment units falls below 6S>,conversions will oe limited to cre—
half cf tne number of duclex and multiole dwelling units constructed during the two previousvears according ta
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a City Council ordinance tentatively soproved in December 1986G. If the rental .acancy rate is 63 or higher, the

citv will place no restrictions on the number of conversions.

*SANDIEGuU. The San Diego City Council reduced tenant protection provisions of their ccncomimum conversion
ordinance on June 9. Tenants must now be notified 6 months m aavance of conversion intents. If the -acancy

rate exceeds 53 1in San Diego, tenant orotection provisions are iiftec.

SAN FRANCISCO. *n ordinance established in 1975 requires conformance to housing cocea, tenant ngnt of
first refusal, 120 days ” notice of conversion, and provisions for public hearings concerning conversions if
thure are more than 5 units involved. In addition, wnere any units planned for conversion are part of the low
or moderate income housing stock, the purchase price may not exceed 2.5 times the hicnest lew to moderate income

level. If the price 1is not sufficiently Ilow, the aoclication for conversion .nay not oe approved.

Qtner provisions govern disolacement of elderly or disables tenants. In July 1979, new amendments mandated
tnat no more tnan 1,000 i.nts mav be approved for conversion eacn year, AC3 of the tenants must either agree to
purchase a unit or be eligible ror lifetime lease, and the developer must pay up to 31,000 in relocation costs

per unit and provide assistance in finding housing for those moving from a converted building.

SAN JO0SS. SAN JOSE has limited tenant protection, offering no notice of conversion, 90 days right to con-
tinueo occupancy, and 90 davs right of first refusal from issuance of the Final Reoort. Building code inspec—
tion, comoiiancs and disclosure, a building hi3torv report and wuseful |life, property report anacucget (in

English and Spanish), and separate metering are also recurred.

SAM MATEO COONTV. A one-year extension of a .moratorium on condominium conversions 1in areas outside the
city limits was approved by the Board of Suoervisors in SAN MATEO COUNTY in October 1980.

SANTA ANA (Orange County). In addition to Orange County regulations in SANTA ANA, relocation assistance Iis
necessary, ana a developer may have to pay up to S500 a unit 1in moving expenses. Building cede inspection and

compliance 1is also required.

SANTA BARBARA. Conversions must be approved by the Planning Commission or by the City Council upon apoaal
and a conversion permit must be issued by the Chief of Building and Zoning. A certificate of occupancy must be
issued more than 5 years prior to the date the owner files an application for the approval cf a tentative condo—
minium subdivision map. Each unit, to be converted must contain not less than 600 square feet unless it is
determined by the Planning Commission that at the time of approval other project amenities compensate for the
minimum required enclosed area. A-xing the other requirements are: each unit must have a smoke detector, separ—
ate gas and electric meters; 1,200 cubic square feet of enclosed weather-proof and Ilockable private storage
space, 1 1/2 off-street parking spaces per unit far one bedroom or efficiency units and 2 parking spaces for
units with 2 or more bedrooms (this requirement may be modified if the developer can prove that additional park

ing 13 not needed); and physical elements having a useful life of less than 2 years mustbe replaced.

A development plan of the project; a physical elements report to include estimates of useful lifeof each
element; a structural pe3t control report; and a building history mu3l also be filed before a project will be
accepted for conversion, along with necessary information concerning the covenants, conditions, and restrictions
which would be applied on benalf of any and all owners of condominium units with the project. All residential
buildings shall be m compliance with the Uniform Housmqg Code 1in SANTA BARBARA and those of the state of Cali-—

fornia.

Tenant protection clauses include notice of intent to convert; 60-day first option to purchase from date oe
issuance of the Subdivision Public Report or commencement of sales, whichever date is later; 180 days to vacate:
rental 1increases are limited to one every 6 months and may not exceed a rate greater than the rate increase in

the CPI for the same period of time; developer will pay moving expenses of 1 1/2 times the monthly rent to ten-
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ants relocating unless the tenant has given notice to vacate prior to receiving the notification of intent to
convert from the developer. An intent to convert may be rejected if the proposed conversion will disolace a
significant percentage cf low and moderate income tenants, senior citizens, or tenants with chilaren, and if the
conversion will delete a significant number of lew and moderate income rental housing units from the city"s

housing stock at a time when no eouivalent housing 1is readily available 1in the area. The numDer cf apartments

allowed to convert to ccncommiums may be limited if a rental housing vacancy rate of 33 exists.

SAMA CLARA. Conversion criteria include seoarate meters for all utilities, fire wall regulations, ard
sound transmission criteria in the Uniform Building Code as adopted by the City. Prior to apcroval of a final
mao, organizational documents must be reviewed and approved by the City Attorney. If no action is taken by tne
City Attorney within 45 days after documents are submitted, the documents wiil be deemed approved. The organi—

zational documents shall provide that the City, at its option, has the authority to veto any amendment to the
organization documents that “would adversely affect the IlIcng-term maintenance of the project structure cr its
common area. The organization documents must provide that any amendment shall notbecome effective until 60
days after notice of sucn proposed action 1is filed with the City Council and the Council has not vetoed the
amendment.

In addition to California state laws governing condominium conversions, the city may also consider the size
of the units, condition of the structure and major mechanical facilities, the 1impact of conversion on existirg
tenants (mcluaing the ability of tenants to find equivalent housing tn tne city with equivalent rent), the
impact on the city ™ rental market, and the impact on the public school systen. Where there are significant

open spaces, recreational facilities and/or maintenance responsibilities, a conversion request shall be evalu—

ated only 1if the aoartment complex has over 25 units. Existing roofs less than 2 years old are exenct from
required fire resistive material. If the city finds the proposed conversion unsuitable for community ownershio,
the rezonmq application may be denied and the tentative map " proved.

SANTA FE. A moratorium on condominium conversions adopted by the SANTA FE City Council in January 1990 was
extended for another year in January 1991. The city s zoning regulations do not have any provision relating to
condominium conversions.

*5QUTH SAN FRANCISCO. The Planning Commission in South San Francisco unanimously approved a condominium
conversion ordinance that requires a minimum 33 vacancy vrate for muitifamily rental units before a conversion
may take place. Life time leasesare offered to low and moderate income tenants over 60 years of age and who
are prime wage earners; other 1low and moderate income tenants are provided with 12 to 24 month leases, and
rental increases may not exceed 63. Cevelopers must pay relocation expenses of S2,000 and m3v not seek rent
increases during the conversion process. Developers must also pay a fee to the city equal to 103 of tne resale
value of each converted unit.

STANTON. A condo imum conversion ordinance adopted May 27, 1990, requires aevelopers to apply for a con—
version permit for all conversions. The application is submitted to the City Council through the Department of
Community Development and the Planning Commission. Tha application must bo accompanied by a tentative map. An
aopr3isal report describing the conditions of the structures and estimating the remaining useful life of founda—
tions, exterior wall3, fire walls, air-conditioning, etc., must also be submitted. Tenant and rental informa—
tion on tne units must be submitted to the Department of Community Development along with a time schedule for
proposed improvements, structural pest control report, and all organizational documents. The filing fee for a
conversion permit is $1CO p~r each separate dwelling unit. No housing umt3 may he converted to owner-occupied
dwellings if such conversions are inconsistent with the City of STANTON™ Land Use Element that states that 4C3

of the city ™ residential units shall be renter occupied.
In dwelling units of A units or less approval of a parcel map, precise plan of design, and a conditional

use permit are required m order to proceed with the conversion. For residential condominium conversions, a

minimum of 2 covered parking spaces are required for each dweilmg unit. A storage space of at least 150 square

-12-



_— o A e e NP T T\ per v -

feet must oe provided for each dwelling unit. Seoarate gas and electric services are also reauirea for eacn

unit.

Tenants must be notified by the City of the proposed conversion no less tnan 1G days prior to tne ouciic
hearing before the Commission regarding tne tentative mao for the project. The develLoper must give tenants
120-days written notice of the intention to convert prior to termination of tenancy cue to tne conversion.
3resent tenants have a eG-day exclusive right to purchase their units at a price no greater tnan tne price

offered to the general public.

TURLOCK. An ordinance approved on August 5, 1990, requires developers to aooly to CityCouncil for conver—

sion approval, and a conversion permit must beissued by the Planning Director before such conversion may take
place. If an occupancy survey conducted by the Planning Director ounng the first two weeks 1in November of eacn
year shows that there 1is a vacancv rate of from 0-53, all applications for conversion will be denied. Fifty
oercent of the yearly average of apartment units constructed over the previous two years will be the numDer
allowable for conversion. If the maximum number of units allowed to convert are not converted in a given calen—

dar year, the surplus will not be carried over to the next calendar year.

In applying for a conversion permit, the developer must include a facilities plan prepared by an appropri—
ately licensed California architect or registered civil or structural engineer, detailing the condition and
sscimated useful life of all eLements of the existing building and other structures involved m the oroject sucn
35 roofs, built-in aooliances, foundations, electrical systems, etc. The olan must also include the costs and

schedule for replacement of any elements that do not meet current city standarcs uc would have a useful life of

less than 5 years. A development plan must also be included along with a schedule of comoieticn for all
ical development of common facilities proposed in the project, a maintenance plan including projected costs and
method of payment for all physical development, a structural test control report, and a building history. Gas

and electricity must be metered separately for eacn unit, the building must meet sound t;"?nsmi3Sion standards
established by the state, and the developer must provide a cne year unconditional consumer warranty guaranteeing
repair or replacement of all appliances. One and one-half parking spaces must be provided for each unit.

Relocation payments to displaced tenants shall be provided at a rate of not less than 2 times the monthly

rental of the unit. The developer must also activelLy seek alternative housing for families displaced by conver—
sion. A sinking fund shall be established by the developer to cover ail projected maintenance, utilities, or
reolacements projected for the first year. Each ncn-purchasing tenant not in default under the obligations of

the rental agreement or lease shall have not less than 150 days from the date of filing of the notice to convert

to find substitute housing and to relocate.

WALNUT CREEK. According to an ordinance effected nn February 7, 1980, reports to be filed by the developer
to the city for conversion include a physical elements repotl which must include a detailed report of tho struc—
tural condition of all elements of the property, a structural pest control report, and a statement of repairs
and improvements made by thesubdivider. The project to be converted mu3t conform to apolicable standards of
tne City Housing Code and the City Builn"tng Code.Each unit must contain, among other items, smoke detectors;

separate utility meters for gas and electricity; and at least 200 cubic feet of enclosed weather-proofed and

lockable storage soace. The numbe:- of conversions islimited to 53 of the city"s potentially convertible rental
stock in any one calendar year. This requirement may be changed 1if the Planning Commission finds tnat tne
developer will (1) provide for a significant increase in housing for low- and moderate-income households or

senior citizen households, (2) provide for the construction of new rental housing, (3) donate an acceptable site
or an acceptable amount of funds to the city far construction of new rental or senior citizen housing, or (4)
that the need for low cost homeownership to be provided by the conversion will outweigh the detriment caused oy

further reduction of the rental stock.
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Tenant provisions include a 60-day first refusal to purchase the unit occupied at a price no greater than
the price offered to the general public; 120 days from the approvaldateof the Final Suodivisicn “ea0 to relo—
cate; rents cannot be increased for 2 years from the time cf filingthe receipt of the aooiication by the Com—
munity Develccment Department of the Tentative Map until the unit issoldor until the subdivision is demea or
withdrawn: non-purchasing tenants aged 62 or older or handicapped orwithminor children in scnool must be given
at least an additional 6 months to vacate; tenants living 1in units at a time prior to Tentative Map aoproval
snail be paid moving expenses of two times the monthly rent; all tenant housenolds in which the head of tne
household or spouse is 60 years or older at the time of the final map aoproval must be offered life-time Ileases
with reasonable annual rent increases; at the time of final map approval, all tenant households that meet the
income limits of the HUD Section 8 program are considered low- and ncderate-income households and snail be

offered, at minimum, a 3 year lease with reasonable annual rent increases.

COLORADO

LEGISLATIVE UPDATE. House 3ill 1107, which would have enacted a Colorado Condominium Act patterned after
the Uniform Condominium Act, was killed in the iouse Judiciary Committee on April 10, 1981.

CURRENT STATE LAW. Colorado legislation, passed in July 1979, provides for a 90-day written notice of con—
version. A residential tenancy cannot be terminated before the existing lease expires, exceot with the consent
of tf-e tenant and develoDer, but 1in no evtnt less than 90 days, without cause, unless tne tenant consents and

the developer pays all moving exoenses or of>er agreed consideration.

BOULDER. Boulder requires a 120-day notice of conversion, plus a notice to indicrke that low-mcoms ten—

ants over 62 may receive assistance from the Kousir.v uthonty to remain.

CONNECTICUT

CURRENT STATE LAW. The state"s condominium law preempts any Jlocal regulations and provides that the
landlord or ceveloper shall give tenants at Jleast 180 days®™ notice of the intent to create a conversion
condominium. During the first 90 days of such 180 day period, each tenant 3hall have the exclusive right to
purchase the unit he occupies. Any tenant not availing h.mself of this option 1is entitleo to remain on the
premises under the existing lease, or to cancel the Lease by giving 30 days" notice. Lower-income tenants
receive moving ard relocation expenses equal to one month®"s rent or up to $300, as determined by the local
government. The converter must also provide non-purchasing tenants with relocation information on the

availability of alternative housing, financing programs, and governmental housing assistance.

Connecticut also provides for buyer protection, making it necessary for developers to file reports concern—
ing the condition, useful life, and estimate of repairs for the building, along with property reports, budget,
and warranties. There are provisions for the purchaser to cancel the contract within 15 days after its execu-

tion.

In November 1979, the state imposed a temocrary measure that prohibits the conveyance cf converted condo—
miniums not having a separate heating plant, effectively prohibiting conversion of any centrally heated multi-

family complex.

HARTFORD. The Mayor of HARTFORD submitted legislation to the City Council in late March 1981, that would
require developers to pay relocation expenses of at least $1,000 for tenants in conversion projects if they have
lived in the unit for at least 6 months. Developers would also be required to obtain conversion permits from

the city and give tenants up to 18 months to relocate. Such requirements would remain in effect as long as the
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city"s vacancy rate for rental housing is Less than 53. When a similar proposal was introduced in January 1930,
the City Corporation Counsel®s office ruled that Connecticut state laws on condominiums prevent Hartford from

adopting its own regulations. No action has thus far been taken.

DELAWARE

WILMINGTON. The condominium conversion ordinance in WILMINGTON went into effect on February 15, 1960.
Under the law, developers must file an engineer®s report detailing the present condition of all structural and
major utility installations in the condominium to include the age and approximate remaining useful 1life and the
approximate present replacement costs of all elements or components that need replacement including roofs, elec—
trical wiring, plumbing, etc. The oroinance applies to conversions containing 5 or more units. Developers must
oay a license fee of S"I0 per condominium unit to cover administrative costs to the city. If the vacancy rate
for muitifamily rental units is 43 or less, no conversions will he allowed unless 673 of the tenants in the oro-
posed condominium project acprove in writing the developer®s plan to convert. Any apartment building being
converted to condominium must meet all apolicable provisions of the City Cade with respect to housing, the
Suilding Code, and the Fire Prevention Code. In addition, the developer must warrant all rsoairs ano .morove-

ments made to each condominium unit and common elements for one year from the close of sale of the firstunit.

Developers must notify tenants of tne intent to convert within 7 days of the recording of a Declaration
with the Recorder of Deeds. A report from a professional engineer licensed to co business in the state of Dela—
ware stating the engineer®"s observations regarding the condition of the structure involved and the major mechan—
ical comoonents in the building, and a proposed operating budget for the condominium shall also be provided ten—

ants with the intent to convert along with the list of tenants rights.

Tenants have the exclusive right to purchase their units for a period of 90 days, commencing w.\:h the
receipt of the intent to convert notice unless the tenant signs a written waiver of the right during thj ?0 day
period. If the tenant has not signed such a waiver, the deviloper may not show or offer the unit rcr sale to
persons ether than the tenant for a period of 45 days from j»meipt of- notice of intent to convert. After
the 90 day first right of refusal, the non-purchasing tenant has an additional 90 days before his lease can be
terminated by the buiLding owner or developer. During the total ,30 day period, non-purchasing tenants may not
receive rent increases exceeding that most recently charged a tenant of a comparable unit 1in the same complex
and in no event shall the increase exceed 1G3 of the tenant®s rent. Tenants with more than 60 days remaining on
a lease and who have received the intent to convert may terminate their leases with 60 days notice without pen—
alty. Occupants of rental units slated for conversion aged 62 years or older or who are handicapped may net be

evicted from their units for a period not less than 18 months from date of receipt of intent to convert.

DISTRICT CF COLUMBIA

The District government imposed a moratorium on conversions through repeated 90 day emergency Legislative
acts. The cour®™ overturned this process on the basis that it represented an improper use of emergency legisla—
tion. Subsequently, the District government imposed very strict conditions on condominium conversions. The new
law, effective September 1980, provides that a building may not be converted to cond"-mimum or cooperative
ownership without the approval of more than 503 of the tenants, 1imposes a 43 levy on the sale of condominium
units, establishes a life tenancy for tenants62 years of age and older with incomes of uncer 330,000 a year,

and right of first refusal for the tenants®™ association on the sale of apa.-tment buildings.

FLORIDA

CURRENT STATE LAW. The state of Florida has reserved the power to requlate condominiums. The law requires
270 days®" notice of conversion to tenants of more than 6 months and 130 days®™ notice to tenants of les3 than o
months. Counties may extend the tenant"s right to occupancy for an additional 90 days if the county fmas there
is a 3» or less rental vacancy rate. A right of first refusal, extended oniy to tenants whc were in occuoancv



at. least 6 months prior to the notice of conversion, last3 45 days from the receipt of mancated purchaser infor—
mation on the housing market, financing, and tax system. The converter may give a 6 month tenant 1 month"s rent
m exchange for reducing occupancy from 270 to 130 days.

4 buyer of a condominium 1in Florica may cancel a contract by written notice within 15 days after receipt of

statements ana disclosures required of a conversion. The converter must 1issue a buiicing reoort cn the ageanc

useful life of tne ouildmg and its components (roof, electrical system, heatingand cooling system, etc.]; date
and tyee of construction; and a property report, operating budget, and possible warranties to give assurances

concerning the ouality of the property.

SARASOTA. The City Commission in SARASOTA is studying information and data submitted by the SARASOTA
Community Coalition on Housing calling for a moratorium on condominium conversions.

GEORGIA

CURRENT STATE LAW. A law passed by the state in the 1900 session greatly expands the conccminium act
approves in April 1975. The law states that no zoning subdivision, building code, or otner real estate use law,
ordinance, or regulation shall prohibit the condominium form of ownership or impose any requirementupon any

condominium which it does not impose upon a physically identical development under adiffprent form of owner —

ship. Also, no subdivision law, ordinance, or regulation shall apply to any condominium o any subdivision of
any convertable space or unit. The law specifies that a condominium converter shall deliver to eacn tenant a
notice of the conversion at least 120 days before the tenant will be reouired to vacate the unit. Within 60

days after delivery of this notice, the converter shall deliver to a tenant an offer to convey the unit to the

tenant at a specified price on specified terms.

Georgia also requires building code insoections, an architect"s or engineer"3 report cn the present condi—
tion oi the building, a full property report disclosure, and an estimated or actual budget. A purchaser may
void the contract within 7 days after disclosure.

ATLANTA. ATLANTA has a statute similar to the state with a 120-day notice ofconversion and 60-cay right
of first refusal period. Curing the 120 days following the right of first refusal, the unit may not be offered
at a more favorable price. The city has buyer protection disclosures like those of the state, although there is

no ourchaser®s right to cancel the contract in Atlanta.

HAWATI

LEGISLATIVE UPDATE. Senate Concurrent Resolution 60, 1introduced into the state Legislature on April 23,
1981, request!! a comparative study cn condominium laws.

CURRENT STATE LAW. State law requires that an engineer®s building report be filed with the Real Estate
Commission, along with wuseful life and estimated cost of replacement reports. Prospective purchasers are
entitled to full disclosure on the condition of the building and estimated maintenance and costs for each unit.
Contracts are not enforceable until the purchaser has had "full opportunity” to read the Pinal PuolLic Report,
with the possibility of refund and release if such a report differs in a material respect from the Preliminary
Report.

ILLINOIS

LEGISLATIVE UPOATE. The Uniform Condominium Act (H1087) W33 introduced into the state Legislature on
May 1, 1901, ana was < nt to an interim study committee, killing any action on the bill in this session.



eIn other Legislative action, S.39C, passed by the Lec:=1!.ature, was vetoed by Governor James Thomoscr® in
late Auqust 1981. The bill has been put back on the calendar for possible further action. S.390 declares that

condominium regulation 1is an exclusive state power or function.

¢5.841, requiring that the payment of the purchase price for the initial sale of a concommium unit be held
m an escrow account until title 1is conveyed to the purchaser, became public law on August 14,1981.

#H.1419 bncame a public act on September 15, 1991,, and requires developers to cay 3 oroportlonata share of

the common expenses for each unit not sold.

CURRENT STATE LAW. According to Illinois law,, the tenant oust receive 120 days “ notice of the conversion

as well as the rignt or first refusal within the same 120-day period. Under the "buyer protection™ clauses, an
engineer ™ report of tne present condition of the building must ce filed, along with useful life and estimated
replacement cost reports. Pu chasers must be aware of the actual budget for the two previous years, and have a
detailed projected ludcet. Tnere are provisions for a purchaser to void his contract if disclosure information

is not provided at contract.

CHICAGO. Chicago imposed a moratorium on condominium conversions 1in March 1979, but the law was struck
down as an unconstitutional restriction on property rights by a federal district court in March 1990. still,
the city reauiresthat a notice of conversion be sent to tenants 120 days prior to filing a ceclaration cf con—
version. Elderly (over 65) and handicapped are granted lease extensionsof 180 days. Tenants are given 30 days
from the notice of conversion for the rignt of first refusal. Buyer protection in Chicago is similar to the

state law.

EVANSTON. In Evanston there must be a 210 day notice of conversion and, for relocation expenses, either
3300 or 1 month"s rent, whichever 1is higner, payable to tena .s within Section 8 housing limits. It 13 also
necessary to filea building code assessment report within 60 days after the noticeto convert, and prov ice war—

ranties o.i mtchamcal equipment.

0AK LAWN. The OAK LAWN Board of Trustees voted down placing a moratorium oncondominium conversions m

Eebruary 1981.

ROCK I1SLAND. ROCK ISLAND City Council members rejected a proposed condominium conversion ordinance on
January 5, 1961. The measure would have required that developers qive tenants 120 days notice of intent to
convert, specifying the units to be sold and the price; 30 days First right of refusal; and a 120 day extension

of leases allowing tenants moving time.

SKOKIE. Skokie®s ordinance grants at least a 6 month lease extension from the date of filing the conver—
sion declaration for the elderly, handicapped, and families with children. The law also calls for building code
inspections, property, building, und budget reports, and warranties on the unit, common element, and apoliances.

The purchaser has 15 days to review documents and, if not satisfied, to rescind the contcart.
INDIANA
There 1is no state law governing condominium conversions in Indiana.
INDIANAPOLIS. The city providesfar 120 days® notice of intention to convert. For the handicapped and
persons over 65, an additional 180 days lease extension may be 1imposed. Building code disclosures, building

reports, a property report preoarad by an engineer or architect, and an itemized estimate of expenses for each
unit owner are also necessitated by law.
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LEGISLATIVE UPDATE. House bills 42 and 205 were both sent to the House Judiciary and Law Enforcement
Committee ir 1931. They were not reported out of the sub-committee before the legislature adjourned on Hay 22,

but may be picked up in the next legislative session ascarry-overs.

H42 would reauire developers to file an approved conversion plan withthe AttorneyGeneral. Developers
could not increase rsnt3 for senior citizens beyond ordinary rentals for co.varaDle aoart.ments during the period

of their occupancy if tney chose not Lo purchase their converted condominium.

H2J5 would prohibit for one year the conversion of residential dwellingsto condominiums orcooperatives.

KENTUCKY

LCUISVILLG. A proposed condominium conversion ordinance in LOUISVILLE would reauire developers to notify
tenants in writing of their intent to convert, give tenants 190 days to relocate, first right of refusal to pur—

chase their units, and allow tenants who chose not to purchase to cancel their existing leases on 30 days

not ice.

LOUISITANA

Louisiana state law requires that building code compliance costs must be estimated 3nd disclosed, and that
an arcnitect or engineer report on the present condition of the building and ita estimated remaining useful life
be filed. A property report, projected operating budget, and legal documents must also be disclosed to pro—
spective purchasers who may rescind the contract if misleading or false stai jments were made in the offering

material.

MAINE

LEGISLATIVE UPDATE. Senate Bill 112, the Maine Uniform Condominium Act, ha3 been withdrawn from considera—
tion for the 1901 session.

*PORTLAND. Portland officials are circulating a proposed ordinance that would require developers to notify
tenants of a proposed conversion at least 4 months in advance, give the tenants the ngnt of first refusal to

purchase their units, and, 1in some cases, require developers to pay relocation expenses to tenantj.

MARYLAND

LEGISLATIVE UPDATE. The governor of Maryland signed condominium Jlegislation on May 7, 1981, that
prohibits local governments from banning condominium conversions; vrequires developers to pay up to S750 in
moving expenses for displaced tenants; requires developers to set up to2GS) of the rental mtsin a conversion
project for families with elderly or handicapped persons, and also for those with incomesof leas than 9G* r °
tne area"s median income who may remain as tenants for a period of 3 years with rental increases tied to the
CPI1; and allows local governments to purchase a building before it is sold to a developer for conversion. The
government must operate the building as a cental property for at least 3 years wnen purcha3ea. If 1local
governments declare a housing emergency, the 3 year period for tenancy allowed special persons may be extended

3nd cculd, 1in fact, establishlife tenancte3 for some elderly and disabled persons.

The state condominium law requires 130 days®" notice of intent to convert. A lease may be extended for 130
days on the same terms, or terminat®"d on 30 days"™ notice. Prospective buyers must be shown property reports if
the building is more than 5 yenrs oid, a projected operating budget, and certain legal documents. Some depo3it3

on uncompleted units may have to be put in an escrow account, payable to the state. A prospective purchaser may
rescind the contract within 15 day3 of receipt of disclosure information.
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¢MONTGOMERY COUNTY. Effective July 1, 1981 Montgomery County law allowsextended leases to certain classes
of citizens and gives tne County Government the first option to purchase buildings slated for condominium

conversion.

The County law is similar to the state"s to some extent, although it adds a building reoort cn conoiticn,
useful life, and estimate of repairs. More warranties are needed to cover the common element for . years ana

the unit for 1 year, with 3 reserve for appliance repair and maintenance also required.

In November 1980 the Maryland Court of Appeals ruled the provision of the MONTGOMERY COUNTY condominium
conversion law reauiriiig aoartment owners to give a tenant association 120 days to purchase a builcmg before it
is converted invalid. Another section of the law requiring owners to pay S750 in relocation exoenses was also
invalidated. The Court ruled in a 5-2 decision that the two provisions conflict with a 1974 state law regulat—

ing condominium conversions.

MASSACHUSETTS

-LEGISLATIVE UPDATE. Nearly a dozen amendments were added to Senate 3ilL <.01 on Gctober 7, 1981. As
originally introduced in May 1981, the bill would allow cities and towns to a" ,pt ordinances to restrict and
control the conversion of rental housing to condominiums or cooperatives. Cities with populations of 150,000 or
more could not permit conversions unless the rental vacancy rate is mors than 5%L Further action cn the bill is

expected 1in the immediate future.

There 1is no state law governing condominiums.

ACTON. The Massachusetts legislative aoproved on May 8, 1981, a oill to regulate condominium conversionin
Acton. The Act stipulates that no rental housing be removed from the market for conversion unless a permit is
issued by the City Board of Selectmen. The Board will grant permits if the landlord gives the tenants the right

of first refusal, proviaes price concessions or financing assistance, or assists in trying to find comparable
rental housing in Acton. Al30, a 6-month notice is necessary, and the building must be certifiec as meeting all
applicable building and health code3 of the Town and the Commonwealth.

-AMHERST- In August 1981, the state attorney general struck down a town by-law that placed strict guide—

lines on condominium conversions.

¢ANDOVER. Members of the ANDOVER Board of selectmen are supporting a condominium conversion ordinance that
requires developers to apply for a special permit from the Zoning Board and give a 1 year otice to tenants
before conversions can take place. The bylaw ws ruled illegal by the attorney general and is now under appeal

by the town.

BOSTON. An ordinance approved on December 26, 1979, provides that to person may bring any ac:ion to
recover possession of a housing accommodation for the purpose of a condomunum conversion until thi rental
agreement expires or one year has lapsed 3ince written notification of termination of tenancy -3 received,
whichever 1is later. However, if atenant i3 62 years of age or older, handicapped, or has a total income of
ler,3 than 8CS of the median income for the area, a 2 year extension of occupancy 1is required. The ordinance

will remain in effect until December 31, 1982.

JROQKLIME. According to the conversion ordinance 1in BROOKLINE that went into effect cn June 16, 192G, no
landlord or other person may remove from rental use any rental unit in a building of four or more residential
units which is "-ot controlled by the Rent ard Eviction Control Bylaw without f.T3t obtaining a conversion permit
from the Housing Conversion Board. |In effect, the ordinance prohibits eviction far conversion purposes. This

hu3 oeen appealed to the courts.



CAMBRIDGE. Attempcirg to recover possession of a rent controlled apartment in order to convert an apart—
ment to a condominium unit is not just cause for eviction according to the CAMBRIDGE rent control orainance.
When a rental unit is converted and sold as a condominium, the new owner may not seek to evict the present ten—
ant and the unit 1is subject to the provisions of tne rent control law. If the purchaser of the unit is the pre—
sent tenant, the unit becomes permanently decontrolled.

Cn March 12, 1991, the Massachusetts Supreme Judicial Court upheld the 1976 ordinance that allows the Rant
Control Board to prevent evictions from rental units that are converted to condominiums. Real estate c*ner3
filed auit against the ordinance claiming that it amounted to ""an unconstitutional taking of their property" ana
eliminated an owner®s right to take possession of ms property. The Court stated that the ordinance sees not
prevent an owner frcm converting his controlled rental units into condominiums, but it does prohibit those units
from being used for purposes other than rental housing. The Court also claimed that even tnough the ordinance
prevents some owners from taking possession of their condominiums after purchasing them, it does not amount to
an unconstitutional taking of that proprty sincu the owner will receive rental income frcm the unit.

¢DEDHAM. The Planning Board m DEDHAM is forming a subcommittee to investigate regulating condominium con—

versions.

FRAMINGHAM. Enabling legislation is necessary from the state legislature before the town of FRAMINGHAM can
imoiement a condominium conversion ordinance adopter in May 1980. The condominium bylaw requires a 9-month
notice to vacate ar.d gives the elderly, low-inccme, or handicapped 2 years to vacate apartments slated for con—
version. FRAMINGHIM will ask Legislators to grant the town home rule powers.

¢GLOUCESTER. A recently approved condominium conversion ordinance in GLOUCESTER that would have rsouired a
6 month notice to tenants of an impending conversion by developers and provided relocation expenses, the first
option to purchase or special financing assistance, has not been implemented because the Stace Legislature
turned down the City"s request for state enabling legislation to impose such an ordinance.

¢HUDSON . House Sill 7169 was 1 .croduced into the State Legislature on September 23, 1981 yrequesting
enabling legislation to protect tenants and puichasers of condominium or cooperative unitsm HUDSON.

LOWELL. On June 11, 1980, a condominium conversion ordinance was passed that requires owners to file an
intent to convert with the Planning Commission one year prior to the execution or recording of a master deed,
and owners must notify tenants of thaintent. Tenants have at least 2 /ears from the date oftherecording cf
the master deed to vacate units beingconverted and at least one year tu purchase their units.Rent increases
for the. two year period are restricted to the percentile increase of the year previous to the filing of tha
master deed.

TYNN. The condominium conversion ordinance applies to dwellings containing 3 or more rental units wnich
are to beor have been subsequent to April 17, 1979, converted to condominium ownership by the fling of a
master deed. If rental units were used for residential purposes at any time since April 18, 1979, no action to
recover possession of the property for the purpose of converting it to 1 condominium may be taken unless there
is a rental vacancy rate in excess of 85. Buildings purchased that wer. previously used for residential pur—
poses but which have been vacant for a period of 3 months prior to the sale may request that the Planning
Department waive tne 8* vacancy rate restriction and ms>y apply for a permit to convert. Reports to be filed
with the City Clerk before recordation of condominium documents must include a copy of alL documents to be
recorded with the Registry of Deeds, a report of the present condition of all structural components and major
mechanical systems of the building end their expected useful life, a list of all tenants of the building, and a
statement ensuring that the developer has followed the provisiors of the ordinance regarding tenant assistance
and notification.

If a rental building 1is Intended to be converted, tenants must be notified cne year in advance before an
attempt to recovec possession C3n be made. Tenants 62 year3 of age or older or those wiiose total 1income for tne
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previous year was equal to or less than the qualification income for the Section 8 Housing Assistance Progran
shall b3 given 2 years notice of intent to convert before action can be taken to recover possession. However,
persons not making the required rental payments cr substantially violating the terms of the tenancy may be given
less than 3 year ™ notice to vacate. Tenants have a 30-day first option to purchase thsir units. If the tenant
doe3 not contract to purchase the unit during the 30 day period, the develooer may not offer the unit for sale
for 180 aays following the expiration of the 30 day period at a orice or terms more favorable than the price
offered to the existing tenant. Developers must pay maximum moving expenses of uo to 5300 or one month™ rent,
wnichever 1is greater, within 14 days of receiving a receipted bill for the costs incurred for tenants whose

total income for the previous year was eaual to or less than the qualification income for Section 3 assistance.

If plans for conversion are abandoned after sending the notice of intent to convert, the develooer or any

subsequent owner of the property may not send notice to -my tenant for a period of at least 13 months.

+MEDFORD. The MEDFORD City Council voted down a prooo icorium cn condominium conversions in Septemoer
1981,

¢QUINCY. Although the QUINCY City Council turned down a tenant"s request in August 198" to impose a 9-month
moratorium ;n condominium conversions, the Council may seek legislative permission and enabling legislation to

adoot a moratorium.

ROWLEY. A zoning ordinance 1in the Town by-laws designed to prohibit the condominium form of ownership in
ROWLEY was ruled 3n "invalid exercist™ of the town"s zoning powers in March 1981. The by-law states thac all
structures containing mere than one unit enst be retained under a single ownership, which is defined as a group
or association of two or ;noce individuals having common individual interests m a tract of 13nd and all struc—
tures upon it, Judge Marilyn Sullivan stated that the bylaw makasi an "illogical distinction between forms of
property ownership that 1is arbitrary and unreasonable and rests on the type of ownership rather than the use of
the property."” In short, the Judge said "There appears to be no rational basis for the ban on condominium
ownership in Rowley."™ Hew zoning amendments are expected to be presented to the Town Council.

¢SALEM. In order to convert a rental unit to a condominium in Salem, a developer must receive permission by
the Soard of Appeals according to an amendment to the City Ordinance approved by the Mayor. on March 25, 1931.
Tenants must ba notified of the intent to convert and such notice must include a ropy of the amendment dealing
with condominium conversions. Notice of the filing must also be given tc the 3onrd of Appeals and the Housing

Authority in Salem.

¢In determining whether or not to grant ths petition for a apecial permit, the Board of Appeals must con—
sider the relationship of the condominium or cooperative conversion to the Master Plan of the City; the impact
on the neighborhood and its impact on the existing rental stock fce families of low and moderate 1income and
elderly people on fixed incomes; and the degree of hardship caused by the conversion on existing tenants and the
steps taken by the petitioner to alleviate the hardship. In addition, in granting any special permit, the Soard
of Appeals must provide for a minimum of 6 months to lapse from the time of their action before the issuance cf
the cermit and the beginning of any work on the conversion unless the building is vacant at the time of the fil—

ing.

COMERVILLE. Cn October 23, 1980, tne Mayor cf SOMERVILLE signed condominium legislation requiring that
developers obtain permits to convert rental apartments to condominiums. A 5-member condominium review board
will review requests and uu.isnder tenant hardships, owner hardships, and the city"s housing situation before
approving or disapproving the conversion. If a conversion is approved, developers must give tenants 1 year
notice and provide 53C0 or a month"s rent, whichever 1is higher, to low-mcome tenants for relocation expenses.
The 1law 13 expected to bo in effect within 90 day3, but S be og challenged 1in court because state enabling

legislation is required first.



¢STONEHAM. House Bill 7195 was introduced into the State Legislature on September 24, 1981, requesting
enabling legislation to require developers of mooile home park conversions to give existing tenants at least a
1 year notice of the convereion.

¢WESTFIELD. Although condominium conversions appear to pose no problems in WESTFIELD, the City Council
oassed a conversion ordinance 1in August 1981 that provides far an aaquate notice to tenants who must relocate
due to the conversion process.

WQELIRN. According to an amendment tc the zoning ordinance aoproved in Seotember 1980, conversions frcm
aoartments to condominiums require a special permit from the City Council. In considering an application for a
special permit, the Council may set a minimum length of time which must pass before any unit can be converted,

providea that the time set may not exceed one year.
MICHIGAN

¢LEGISLATIVE UPDATE. The Uniform Condominium Act was introduced 1in the Michigan Senate as 9111 #227 on
April 1, 1981, and was referred to the State and Veteran ™3 Affairs Committee. As of October 8, 1981, no action
has teen taken by the Committee.

CURRENT STATE LAW. A state law preempts local laws and provides a two-step process. First, converters may
submit a non binding reservation of purchase of an aoartment building for conversion purposes to test potential
market. The second ateo is to request a permit to sell conversions, which requires astatement cn the financial
condition of tne converter and a 120 day notice to the tenants. A prospective purcnaser has 10 days after
receipt of the required disclosure documents and "material information™ about the property and budget to with—
draw.

Michigan tenancy cf perscns 65 years of age or older and certain severely handicaoped persons shall not be
terminated without cause within 1 year receipt of notice of conversion. These persons may also quaiiry Fur an
extended lease arrangement if they pay less than $450 monthly rent for a single bedrocm unit or $5G& ninthly
rent for a two or more bedroom unit. Oepending on the age of the elderly or handicaoped, leases 1i jst be
extended frcm 4 to 1Q years and rents will not receive an unreasonable increase beyond the fair market rent for

a comparable apartment.
MINNESOTA

CURPENT STATE LAW. The state legislature adopted the Uniform Condominium Act in 1980 without significant
rev laicns.
MINNEAPOLIS and WAYZATA have ordinances which provide for 120 day notices of conversion, and 180 day

notices for elderly, handicapped, and families with children, along with a 60 day "irst right of refusal per—

iod.

MINNEAPOLIS. In MINNEAPOLIS there 1is a petition drive underway to place on a future ballot in amendment to
the rity charter providing both for rent controls and condominium conversion controls. T1e initiative, if
passed, would prohibit the conversion of existing residential apartments to condominiums. Thos *in the process

of conversion would not be prohibited.

ST. PAUL. The ST. PAUL City Council has proposed that if the city has a shortage of rental units it would
impose a tax of not more »-han 43 of the purchase price on rental unita converted to condominiums. The proposal
sr.atss that the revenues would be used for programs to increase the number of housing units for low and moderate

income oemors.



LEGISLATIVE UPDATE. House Bill A50, constituting the Uniform Condominium Act, ilea to be reported out of
the Civil and Criminal Justice Committee. It was, therefore, killed -lith adjournment of the Missouri

Legislature in June 1981.

CURRENT STATE LAW. Stats law reguirea only the filing by a converter of a declaration of intention to
convert an apartment building.

BRENTWOOD. A proposed condominium conversion ordinance before the Soaro of Alderman in 3REN7WGCD would
require owners or developers to submit a plr.t review and occupancy permit with their conversion plans. The
Mayor and Aldermen would have final approval in authorizing a condominium conversion.

FERGUSON. A 6-mcntn moratorium on condominium Cunvei: ."'s expired in October 1980.

KANSAS CITY. A Kansas City ordinance requires site plans, inspection of the conacmimum converted. <na

conformance with codes.

ST. LOUIS. St. Louis provides for a 90-oay notice of intention to convert ana code compliance.

UNIVERSITY CITY. In University City, there must be a 90 day notice, a building inspection, and acertifi—
cate of occupancy before the unit may be occupied. The ordinance also stipulates that separate ga3 and electric

meters serve each unit.

WE3STER GROVES. Webster Groves ha3 a 180 day notice period, a 60 day right of first refusal period, and
the purchaser™s right to ca cel a lease on 60 days" written notice. Other requirements include smoke detectors;
a Condominium Code Assessment Report; an engineer"s or architect®"s vreport on the present condition cf the

builomg®s structure; 3 property report; and a 3 year octual budget and 1 year projected budget.

NEVADA
RENO. A condominium conversion ordinance passed by the REMO City Council in June 19S0, requires that
there be an apartmcrc vacancy rate of at least 5% before apartments can be converted to condominiums. Devel —

opers must give tenants first option to purchase their units, a 90-day notice to vacate with an additional

60-day period for senior citizens, and payment of $350 for relocation expenses.

NEW HAMPSHIRE

LEGISLATIVE UPDATE. On April 7, 1981, bill (7799 was introduced into the New Hampshire House of Representa—
tives. This bill would have given tenants no less than o months to move when their rental complex i3 converted
to a condominium, and the exclusive right to contract to buy their units. Elderly (60 years of age or older) or
disabled tenants may also remain as renters for as long as they wish, and may not be evicted for refusing to
consent to the conversion. The New Hampshire Senate has taken actions that effectively kill the legislation for

this session.

CURRENT STATE LAW. There 1is a 90 day not ice of conversion and 60 day right of first refusal. Reoorts c¢n
the condition of the building, its useful life, and estimation cf repairs are to be filed. An actual oudgat of

the past 3 years 1is mquired, as is a schedule of completion cf improvements.

NEW JERSEY

ACURRENT STATE LAW. Governor Brendan Byrne signed S.3029 into law cn July 27, 1981 . The new legislation
gives certain senior citizens and disabled ptrsons the right to remain in their apartments for up to AQ vear3
in the case of a conversion. Rents would al30 oe regulated by prohibiting Isndlorc3 from passing along the
costa of the conversion "which do not add new services or amenities."



The bill covers persons over 62 and disabled tenants who have filed in their apartment at least 2 years
before the conversion if their househoidincome 1is no more than three time the per caoita income for the county

in which they live.

NEW YGRK
CURRENT O5TATE LAW. A complex state law differs for rent controlled and rentstabilized aoartment s in
regard to notices of eviction, contmueo ccupancy, etc. The scate > buyer protectionprovisions include
reports on the building, building code, property,, and budget, along with a cetailed listof disclosures for

prospective purchasers that includes reviews for the Attorney General and this tenants.

NEW YORK CITY. New York City and suburbs have a va-iety of laws, generally providing for 353 tenant
approval ana lifetime tenancy for persons 52 years or older with annual incomes cf 530,C00 or less.

NORTH CAROLINA

The State I~}islature Drafting Committee is compiling recommendations to present to the next session of tne
North Carolina ( 1ieral Assembly to implement state laws regulating the conversion of condominiums and authorize
tempora.v local moratoriums on conversions A moratorium could be put in effect for a period of 5 months with a
possible 6 month extension if it is found that conversions would cause severe financial and relocation problems
to tenants or significantly reduce the low- and micldle-income housing stock. |If two-thirds of the tenant3 1in a
building agree to a conversion, the moratorium will not affect the conversion. Under tenant protection clauses,
tenants would be notified and have the exclusive right to purchase within a A5-day period, a 75-da;-" period to
vacate if tenants oo not t.iirt topurchase, and during that 75-day period rents may notbe increased. The
proposed law also provides for a 6-month period in which a developer may not offer the unit for sale at more

favorable terms than the terms offered to the tenants if the tenant does not wish to purchase.

WINSTCN-3ALEH, The WINSTON-SALEM Eoard of REALTORS reccmmer ed in February <981 that controls <3t be
placed on condominium conversions. A 3tudy undertaken by the Tf:IALTGRS found Ilhat the actual percentage of
people adversely affected by conversions would be relatively 1w; most converted buildings are run down and
rents would have to be raised to a much higner Jlevel to cover renovation costs; conversions meet the strong

demand for homeownersnip: and conversions increase property values. No action has been takan by Aldermen.

OHI10
¢LEGISLATIVE UPDATE. H555, introduced on May 20, 1981, would require developers to pay a relocation assis—
tance allowance to eligible elderly tenants, permanently and totally disabled tenants, and certain other tanants
who vacate before the expiration of the 120 day notification period or of the term of ihe rental agreement,
whichever occurs later. As of October 3, 1981, no action ha3 been taken on the bill by tie Aging and Housing
Committeo.

CURRENT STATE LAW. The state law, which became effective October 1, 1978, provides for a 120 day notice to
vacate, with a 90 day right of first refusal to purchase by the tenant. The law requires the disclosure of
building code comoliance, or failure to comply, to ".he purchaser; a report on the age, conrilt ion, and remaining
useful life of the structure; estimated repair and replacement costs; a 2-year projected budgit, revised biannu-
ally; and warranties on the structure, unit, and appliances.

LAKEWOOD and LYNDHURST, suburbs of Cleveland, have similar ordinances that go beyond the protections of the
state law. Lakewood®"s ordinance was enacted in Nay 1979, after a 90-day moratorium on conversions, and, among
other provisions, allows handicapped and elderly tenants up to 6 months to relocate.

A developer must f ,e a schedule of completion and a report on the present condition of the building, along

with an estimation of the useful life of all structural and major mechanical components. The Real Estate Com—



mission must 1issue a report to prospective purchasers on the building®s condition, schedule of ccmoleticn and

useful life, the projected budget, and any legal documents necessary.

In addition, the law requires a 90-day notice to tenants to vacate, and provides for a 30 day period wnere

the tenants have the right of first refusal.
OREGON

PORTLAND. On Novemoer 12, 1980, The PORTLAND City Council adopted regulations governing condominium con—
versions, although 3 controversial conversion ordinance proposed by the PORTLAND Planning Bureau was rejected
earlier. The ordinance requires developers converting units to provide moving expenses to displaced low-mcome
tenants and give tenants 120-days®™ notice to relocate. The earlier ordinance would have required developers to
ooiain a special permit before converting, given tenants a 1G* discount on the sales price of units if they

intended to purchase, and required developers to pay relocation expenses of tenants not purchasing their units.
PENNSYLVANIA

¢LEGISLATIVE UPDATE. House Bills #1342 and 1843, amending Pennsylvania®3 Uniform Condominium Act, wbt\re
introduced on September 22, 1981, and referred to the Committee on Business and Commerce. H. 842 would require
that a declaration for a conversion be recorded on or before the date that notice of conversion 13 given.
H.1843 would prohibit certain unfair conversion practices, require additional notices, and prohibit tenants from

waiving rights or remedies of the bill.

¢In the Pennsylvania Senate, action continues on S$.81* which was laid on the table on September 14, and
S.117, which wa3 re-reported on October 5. When S.31 isremoved frcm the table, it will be under second

consideration; S.117 1is currently on the Senate calendar fora second reading.

S.81 uould insert a local ODtion clause into the current Uniform Condominium Act, allowingmunicipalities
to restrict condominium conversions. An amendment cn the Bill would impose an eight-month bon onconversions in

the Commonwealth.

S.117 would guarantee the right of a lifetime lease to tenants 62 year3 old or older, and blind or disabled
tenants, who have lived in the apartment building for at least three years. The three years do not have to ba

spent in the same aoartment unit.

CURRENT STATE LAW. The Pennsylvania legislature adopted a revised version of the Uniform Condominium Act
in July 1980. The act preempts what was have been an 18-month moraconum on condominium conversions m
PHILADELPHIA by prohibiting discrimination against condominiums by local authorities. The moratcriun expired on
October 30, 1980, rather than the scheduled March 1931.

Pennsylvania ™ law differs from tho UCA in several respects. Pennsylvania requires a 1 year notice of con—
version and 6 month right of first refusal period; the UCA only calls for 120 days "notice and 60 days" right of
first refusal. The Pennsylvania act adds sections that give tenants the right to cancel leases on 90 days"
written notice, requires public hearings at least 30 days before a notice of conversion, and allows a 2-year
lease extension to elderly (62 years or older), blind, or disabled tenants who have occupied their apartments

for at least 2 years. Additional warrants against defects are also required.
HHQOE 1SLAND
LEGISLATIVE UPDATE. House Bill #5689, introduced March 3, 1981, wa3 approved by the legislature and has
brcome law 1in Rhode Island. The new law requires that, tenants be given at least a 120 day notice in the case of

conversions, and the first opportunity tj purchase their units. Owners/dev elopers 3hail not offer units for
sale to the general public at terms more favorable then offered to the tenants.

>



Tenants who have attained the age of 62 must be given a one-year notice, and will have reasonable moving
expenses and costs paid by the owner/developer if they move within a 50-mile radius.

The Uniform Condominium Act is currently in The Rhooe Island Senate Committee on Coroorations. “(he House

failed to pass the UCA earlier in the session, passing a substitute resolution in its place.
SCUTH DAKOTA

A contract may be voided if the developer fails to notify the South Dakota Real Estate Commission m writ—
ing of the intention to sell offerings in a condominium project. Any deposit made with a reservation or con—

tract must be held in escrow until the deed is delivered.
TENNESSEE

LEGISLATIVE UPDATE. The Uniform Condominium Act, introduced into both the House and Senate in “®bruarv
1981, will not be dealt with until the new session opens in January 1992. The Tennessee Senate deferred action
until next year; al: the close of the 1981 regular session, the bill was still in the House Commerce Commitcee,

and will De picked uo again in January.

CURRENT STATE LAW. The state law provides for a 60 day notice to tenants of intention to convert, and for
relocation assistance.

TEXAS
CURRENT STATE LAW. State law only requires a declaration of a condominium conversion be filed at the
county clerk®s office.
UTAH

LEGISLATIVE UPDATE. Senate bill S.1 wa3 introduced into the state Legislature on January 12, 19S1, provid—

ing orocedures for the approval of condominium convert, ms.

VERMONT
LEGISLATIVE UDPATE. Sefore going out of session on May 5, 1981, the Vermont House of Representatives
passed the Uniform Condominium Act. The bill is now 1in the Senate Judiciary Committee. No further action will
be taken until the Legislature reconvenes in January 1982, when the bill will be taken up as a carry over in the

Senate.

The Vermont House passed the Uniform Condominium Act early in the 1980 legislative session, but thn Act wa3

killed later in the Senate.
VIRGINIA

CURRENT STATE LAW. The Virginia condominium law requires that tenants be given 120 days" notice to vacate,
and that they have tho exclusive right to purchase tho units they occupy within the first 60 days of that 120
day period.

The developer mu3t also file a Public Offering Statement, which describes the present condition of the
building; dates of construction and major repairs; expected useful life; expenditures of the past 3 years, with

a proposed budget; and a I year warranty ag unst structural defects in the common element and unit.



FAIRFAX COUNTY. The FAIRFAX COUNTY Eoard of Supervisors approved voluntary condominium conversion guide—
lines in Marca "981, that will ease relocation for displaced tenants. Three major condominium developers have
agreed to lomj term leases foe elderly ana handicapped tenants with financial assistance to tenants relocating.
Tha developers will also assist in finding new housing for tenants and offer discounts to those tenants desiring

to purchase Ineir units.

WASHINGTON

CURRENT STATE LAW. The state'3 Horizontal Property Regime Act regulates the sale and ownership cf condo—
miniums. The law 1is designed to orotect the buyer, offering no provisions concerning the tenants.

Several communities have devised ordinances of their own, in the absence of state regulations.

E£VERET1. Tha conversion ordinance that became effective April 18, 1979, s similar to the ether Seattie-

area ordinances diucussed below.

KINU COUNTY. The KING COUNTY ordinance, covering the wunincorporated parts of the county, was oassed
April 1le, 1979, and is slightly more complex than that of Seattle. It requires relocation assistance equal to 2
months® rent, but not lens than 5350.

LYNNWQCD. LYNNWOOD requires notice of conversion and rignt of first refusal

MERCER [ISLAND. The Seattle suburb of MERCER ISLAND has a similar ordinance, although without relocation

assistance.

REDMOND. In REDMOND, wnere between 50 to 75* of apartments have been converted to condominiums, an ordi—
nance was passed that requires 12C days®™ notice, first right of refusal, and protection of tenants from evic-

tions.

SEATTLE. SEATTLE®"S tenant protection includes the first right to purchase, 120 days® notice, and 5350 in
relocation expenses 1if a tenant mooses not to buy. There must be a building code inspection and compliance and

disclosures that include estimated useful life, repair costs, property report, budget, and monthlv expenses.

WEST VIRGINIA

The 3tate legislature pa33ed the Uniform Condominium Act in the 1980 session.

WISCONSIN

LEGISLATIVE UPDATE. Assembly Bill A.3, introduced into the 3tate Legislature on January 3, 1981, which
would permit counties and municipalities to adopt ordinances regulating the conversion of property to condomin—

iums, was defeated in the Assembly by a 50-46 vote on May 14.

CURRENT STATE LAW. State law provides for a 120-dav notice to vacatewith exclusiveoption to purchase by
the tenant within a 60 day period, and buyer protection in the form of disclosing an annual operating budget and

certain legal documents to prospective purchasers.
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The Children®"s Defense Fund (CDF) 1is a national public
charity created to provide a long-range and systematic
voice on behalf of the nation®"s children. Through re—
search, public education technical assistance to state
and local groups, community organizing, monitoring federal
administrative and legislative policy and programs, and
litigation, CDF seeks to change specific policies and
practices resulting 1in the neglect or mistreatment of
millions of children. Our goal 1is to place the needs of
children and their Tfamilies higher on the nation®s public
policy agenda.

CDF takes no government money and has no chapters. How—
ever, through our Children®s Public Policy Network, we
work closely with other state, local, and national groups,
individuals, and parents. Those interested 1in partici—
pating 1in the network and receiving up-to-date information
on a range of public policies affecting children should
subscribe to our monthly newsletter, CDF Reports. The
toll-free network number 1is (800) 424-9602.

CDF"s focus 1is on institutional rather than individual
neglect and abuse of children and on strengthening par —
ents®™ roles 1in decisions of other institutions affecting

their children. CDF"s program areas are: child health
and mental health, child welfare, child care and family
support services, and education. In each area we have

documented specific problems facing millions of children
cf all races and classes and tried to think through a
range of specific strategies for alleviating those prob—
lems at the federal, state, and local levels and in the-
public and private sectors.

The 1increased involvement of individuals and groups on

behalf of children throughout the nation is critically

important. We hope each of you taking the time to read

this booklet will:

e become more informed about the needs ofchildrenna—
tionally and 1in your own area;

e talk to other parents, individuals, and groups
in your community to gain strength fromnumbersto pur—
sue local change for children;

4 speak up to unresponsive policymakers and public offi—
cials who fail to protect children®s interests well or
provide them with needed services.



Over the past several years local groups formed to fight
discrimination against children in housing have cropped up
around the country - in Los Angeles, Cincinnati,Dallas, At—
lanta, and elsewhere.l Yet there is still very little public
knowledge about the problem of housing discrimination against
families with children. There are no available analyses of
data on the numbers of inadequately housed children and little
solid 1local information. Although the Department of Housing
and Urban Development (HUD) annually collects data on the
numbers of children indequately housed, the agency has not
compiled and disseminated the information.2

Because of these factors and because we have seen the
direct and indirect effects of scarce and 1inadequate housing
on children 1in our four existing program areas,3 CDF 1is sharing
this brief overview with the goal of focusing more public and
policymaker attention on the special and widespread discrimi—
nation faced by families with children. Through our child

welfare work, for example, we have heardof children being

*A list of groups 1is includedon pages 21 & 22.

AThe Annual Housing Survey 1is conducted by HUD and the Bureau
of the Census. The information 1is based onsamples of housing
units. It includes Questions on numbersof children by race,
family income, public assistance, and family structure in
housing characterized by tenure, cost, condition, and date of
occupancy.

"These are: child welfare, child health, c-uucation, and child
care and. family support services.



removed from their parents because of the inability to provide
the basic essentials; hou: g is at the top of the list.
Through our education program we have long fought against
racially segregated schools. We know how residential segregation
helps perpetuate segregated education. Nov? we are learning
how housing policies that exclude children are used to help
maintain racially segregated schools. We are also conducting
a study of the unmet mental health needs of children and have
heard about the stress suffered by families unable to find
decent housing.
The Problem
In Cincinnati a recently separated mother of a 17-month-
old girl, expecting another child, was sent by the wel —
fare department to a local housing group. Dependent now-
on Aid to Families with Dependent Children for her in-—

come, the mother had been unable to find housing for

herself and her child. She was 1living with relatives who
wanted her out. After several months of searching, the
housing group has been unable to find her housing. She

despairs at the thought of a second child without a home
and considers giving her newborn up for adoption.

In Los Angeles a young attorney and his wife have been
evicted from their home of several years because they
have a baby. Unable to afford a house, they seek suit-—
able rental housing but are continually refused by land—

lords who do not accept families with children.



John and his three brothers have been living for the past

three years with their foster mother and her two chil—

dren. Six months ago they were all evicted from their
home. They have been staying with friends of their foster
mother. John and his brothers fear they will be forced

to leave their foster mother and return to their former
child care institution because she cannot find housing
for all of them.

When Gary turned seven years old, the landlord told his
mother to find another place to live because he was at a
"troublesome"™ age.

Belinda, her brother, and mother were“evicted from their
apartment in Cincinnati because the landlord sold the
building. They moved 1in with their aunt and her two
children because they couldn®"t find other housing in the
city. Their aunt was evicted for allowing them to stay
with the family. Now they all live with their grand—
mother. When Belinda®"s mother applies for housing, she is
refused because there will be "no one at home to look
after the kids while she 1is at work.™ Her aunt 1is con—
sidered 1inadequate because she 1is on welfare.

JoAnn 1is blind. She attends a school 1in Dallas geared to
her special educational needs. Her parents have three
other children, of whom one other 1is blind. They were
recently evicted from the house they rented for $300.

Now her parents are frantic because they cannot find,



with their $14,000 yearly income, suitable housing near enough
to JoAnn®"s school and are afraid she will have to leave it.

Sara, 4 1/2, has five brothers and sisters. The oldest

is 12. The children and their parents spent two-and-one-

half months living on the Santa Monica Pier 1in their
family station wagon because they couldn®"t find housing.

After staying at a mission* in a one-bedroom apartmen:,

and in an apartment which was frequently vandalized, the

family found a two-bedroom house in a town which is a

very long commute for Sara®"s father.

As more and more families are unable to buy housing, they
must turn to the rental market. The crisis 1in the rental
housing market has reached staggering proportions:

About 26 million families - 35 percent of all families -

depend on rental housing.4 The dramatic rise in selling

price and home ownership costs 1is making an increasing
number of families unable to afford home ownership. By

1976 mounting home ownership costs for a medium-priced

new house were $465 monthly (mortgage, 1interest, 1insurance

premiums, property taxes, utility costs, and repair and

maintenance expenses).” National rental housing vacancy

4U. S. General Accounting Office, Report to the Congress by

the Comptroller General of the United States, CED-8011, "Rental
Housing: A National Problem that Needs Immediate Attention"”
(Washington, D.C.: U. S. General Accounting

Office, November 8, 1979) (hereinafter "GAO Report"), p. 1.

"GAO Report, p. 8.



rates during 1978 were about 5percent and declined to
4.8 percent during thefirstquarter of rates HUD
considers dangerously low.6 The shortage of units afford-—
able to large families was particularly acute; in some
urban areas vacancy rates were estimated to be 2.8 per—
cent .7

. While median rents have increased by an average of 9.6
percent annually from 1973 .hrough 1977, renter income
has only increased 5.6percent annually.6
About 11.9 million renters 1 more than 25 percent of
their 1income as rent; 7.4 milli>n pay more than 35 per—
cent. Of those paying more than 35 percent, 86 percent
had annual incomes of less than $7,000.6
Over 21 perosi.L of black families lived in physically
deficient un:ts in 1976,10 as did 20 percent of Hispanic

families”™ and '2 percent of female-headed households.”2

6GAO0 Report, p. 5.
~GAO Report, p. 11.
®GAO Report, p. 6.
6GAO Report, p. 6.

10How Well AreWe Housed?,HUD-PDR-333, "3. Blacks"™ (Washington,
D.C.: U.S. Department of Housing and Urban Development, February
1979), p. 8.

lebow Well AreWe Housed? ,HUD-PDR-333, "1. Hispanics" (Washington,
D.C.: U.S. Department of Housing and Urban Development, September
1978) , p- 8.

12How Well AreWe Housed?,HUD-PDR-333, "2. Female-Headed
Households"™ (Washington, D.C.: Department of Housing and
Urban Development, December 1978), p. 8.



When children are present in families, tight rental
housing markets become even tighter:
A study of private rental units 1in Dallas, Texas com—
pleted by Jane Greene and Associates 1in December 1978
showed that 52 percent of the 432 apartment complexes
surveyed refused to accept childrenf while 12 percent
accepted children with specified restrictions. 15
In a 1979 study of 633 apartment complexes (total units,
48,235) tn metropolitan Atlanta, 26.5 percent of total
apartment units surveyed barred children; 25 percent of
units accepted children with restrictions. 14
The California Fair Housing for Children Project found in
a survey of six California cities that 70 percent of
rental apartment buildings surveyed in Los Angeles, 50
percent in Fresno, 64 percent in San Diego, 67 percent 1in
San Jose, and 12 percent in San Francisco had restric—
tions against children. 15
In Los Angeles, where the overall renter vacancy rate is
2.6 percent, the effective vacancy 1i.at.e for families with

children 1is less than eight-tenths of one percent. In

15L1£i Department of Housing and Urban Development, unpublished
contractor report: J G & Associates, "A Comparison of Vacancies
and Rents on the Basis of Apartment Policies Regarding the
Acceptance of Children,"” May 1979.

14U.S. Department of Housing and Urban Development, unpublished
contractor report: Reid, Keating and Long, "Patterns of Discrimination
Against Children 1in Rental Housing in the Metro-Atlanta Area,"

January 1979.

15U .S . Department of Housing and Urban Development, unpublished
contractor report: The Fair Housing Project, "The Extent and
Effects of Discrimination Against Children in Rental Housing:

A Study of Fiv>e California Cities,” December 1979.
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San Jose, where the renter vacancy rate is at a healthy
level (5.4 percent), the effective vacancy rate for

families with children is only 1.6 percent.

Why the Housing Needs of Children Are Not Being Met

CDF"s preliminary analysis shows multiple contributing
factors:

a decreasing and inadequate supply nationwide of housing
for families with children;

increasing numbers of families with 1inadequate incomes
to purchase or rent suitable housing;
. increasing rent levels, causing more and more children
to be housed 1in inadequate, overcrowded, and unsanitary dwel —
lings;

"no children" signs appearing on new rental units and
units formerly occupied by children;
. powerful vreal estate lobbies arguing for "free choice"”
for renters and thwarting local advocacy groups®”™ struggles to
achieve and enforce prohibitions against "no children”
policies;
. federal housing agencies failing to fulfill the oft-
repeated congressional commitment to adequately house the
nation®s families and failing even to enforce their own reg-—

ulations .

16"The Extent and Effects of Discriminatio.. Against Children
in Rental Housing."



These concerns are present 1in the private as well as the
publicly owned and subsidized housing market. Some are dis—
cussed below.

A . The Landlord®"s "Right" to Exclude Children and the
Market®"s Inability to House Children Adequately

Some landlords claim a right to exclude children,
alleging that certain tenants do not want to have children
around and that the market will respond to the housing needs
of all. In fact, housing for families with children 1is not
being produced. According to the Comptroller General:

The proportion of multifamily rental construc—
tion starts which have been federally sub-—
sidized has increased steadily from 22 percent
in 1972 to about 44 percent 1in 1978. HUD
estimates that federally subsidized and/or
insured units will account for about 75 per—
cent of multifamily construction starts in
1979. IfT the current rental market conditions
continue, there will be even greater reliance
on Federal programs to deal with the rental

housing market crisis, particularly as it
relates to lower income households.~7

Even when the government has stepped in to offer finan-—
cial incentives for the development of family housing, pri—
vate developers are reluctant to build or renovate housing
for families with children. Federal housing programs dis—
proportionately benefit the elderly, and much federally sub-—
sidized housing excludes children.

B. Unenforced and Ineffective Protections

Local, state, and federal prohibitions cover housing
discrimination against families with children. Nine states

have laws prohibiting housing discrimination against children,

17GAO Report, p. 11.



and at least four cities have ordinances.18 The enforcement
record has been poor. Better enforcement of these provisions
is important but will not alone cure the problems of low- and
moderate-income families with children unable to afford avai—
lable housing.

Similar problems exist in the public housing market.
Federal 1laws prohibiting exclusion of families with children
by landlords receiving federal mortgage assistance are unen—
forced. 19 HUD officials claim inadequate monitoring person—
nel. As a result, no enforcement or monitoring has been done
to ensure that federal financial assistance does not go to
those who discriminate against children.

C. An Unfulfilled National Commitment to Children

Despite congressional commitment since 1949 to provide
decent housing for all families,2< the housing needs of fami—
lies with children have been neglected. Federally financed

and subsidized housing has favored the elderly. 21 in 1977

N8State statutes exist in Arizona, Delaware, the District of
Columbia, 1Illinois, Massachusetts, Minnesota, New Jersey, New
York, and Wisconsin. Cities that have passed ordinances 1include
San Francisco, Berkeley, Los Angeles, and Santa Monica, California

19Rental Housing Insurance Program, 42 U.S.C. 81713, with
implementing regulations in 24 CFR 8&8207.20(a) (1) and (2);
221.536(a); 236.65(a).

~congressional Declaration of National Housing Policy, 42
U.S.C. 81441.

““We recognize and support the housing needs of the elderly.
We simply believe there has to be a fairer balance in housing
provisions for families with children.



the elderly constituted 32 percent of the low-income renter
households but were (@) 45 percent of all families in pub—
licly owned low-income housing, (b) 48 percent of all fami-—
lies certified for federal rental assistance payments under
the Section 8 program of the National housing Act, and (c) 51
percent of all families certified for occupation of newly
constructed and substantially rehabilitated housing under
Section 8. Although the federal Rental Housing Insurance
program was "intended to facilitate particularly the
production of rental accommodations, at reasonable rents, of
design and size suitable for family living,"22 in 1977 41
percent of all families certified for occugancy in federally
insured rental housing were families with no minor chil—
dren .22

D. Lack of Coordinated Planning for Housing Needs

When it comes to building or rehabilitating housing for
families with children, everyone claims someone else is
responsible. Real estate developers say »t is not profitable
to build”or rehabilitate without some financial 1incentive.
The federal government will supply the financial assistance
but wants local communities to plan and choose appropriate

housing priorities and sites. Local governments claim they

2242 U.S.C. 81713.

22U.S. Department of Housing and Urban Development, 1977 Stati
Yearbook (Washington, D.C.: U.S. Government Printing Office,
December 1978) .



are unable to find any place to put housing for families or
developers to build it.24

Federal law requires communities to assess their housing
needs and to plan to meet them as a condition of receiving
federal assistance.25 In a Housing Assistance Plan (HAP),
each community must assess the housing assistance needs of
lower-income persons (families, large families, and the el —
derly), specify realistic goals for meeting these needs, and
indicate locations of proposed housing to meet these goals.2®
The HAPs were seen by Congress as crucial to achieving a
decent home for every family.27 Congress recognized that
federal housing programs for families would not be effective
"without local governments providing adequate facilities and
services and a healthy community environment for housing."2®
The coordinated assessment, planning, and performance, how-
24For example, for years no publicly subsidized family housing
was built in Cincinnati. Finally a citizens group demanded
that provisions for family housing be put in the city"s Housing
Assistance Plan. The city agreed to set a construction goal
of 410 new TFfamily units. Not one has been built. The city
claims that there are no developers to build it; the developers

claim there are no available sites for which zoning would
allow construction.

25Housing and Community Development Act, 42 U.S.C. 885301, et
seq., as amended.

2642 U.S.C. 85304 (c) (1).
2742 U.S.C. §5301(d) (3) & (4).

2®As reported in House Committee on Banking and Currency, 93rd
Congress, 1st Session, Housing and Urban Development Act of
1973, at 156 (Comm. Print 1973).



ever, has not occurred, and new housing construction con—
tinues to neglect children.29

E . Persistent Discrimination in Housing against Racial
Minorities and Female-headed Households

Despite constitutional and statutory” guarantees
against discrimination in housing, racial minorities and fe—
male-headed households still face extensive discrimination.21
The forms of discrimination are becoming more subtle, but the
effects of discriminatory practices are widely felt.

Several of the local studies of housing restrictions on
children show a correlation between restrictions on children
and racially segregated housing patterns. Limitations on the
age of children and exlusion of children have been found 1in
"white"™ areas of cities. The authors have suggested that the

practices are designed to perpetuate, among other things,

29to correct this, HUD issued new regulations in 1979 that
required communities to propose housing assistance goals that

will result in the provision of assistance 1in proportion to

the assessed needs of three household types: the elderly,

large families, and elderly individuals. In addition, communities
that have met the goals or a substantial portion of its housing
goals for the elderly but have not done so for families are
required to meet goals for family housing before providing

additional assistance to elderly households. (24 CFR 8570.306
() (4) -
30Fair Housing Act, Title VIIlI of the 1968 Civil Fights Act,

42 U.S.C. 3601 et seq.

31lu.S. Department of Housing and Urban Development, Office of
Policy Development and Research, Measuring Racial Discrimination
in American Housing Markets (Washington, D.C.: U.S. Department
of Housing and Urban Development, April 1979); U.S. Department
of Housing and Urban Development, Office of the Assistant
Secretary for Fair Housing and Equal Opportunity, Women &
Housing: A Report on Sex Discrimination 1in Five American

Cities (Washington, D.C.: U.S. Government Printing Office,
January 1976) .
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segregated school systems. The public association of public
housing with black children and their families has often been
cited as being responsible for community opposition to low-
income multifamily housing.32 Fair housing groups see
restrictions on children as a new technique for keeping black

and other minority families out.

What Needs to Be Done - the National Network Agenda

In December 1979 groups from all over the country met 1in
Washington, D.C. to share their 1ideas on how to confront the
increasingly serious problem of discrimination against fami—
lies with ch_Ildren. The groups included local fair housing
organizations as well as national organizations concerned
about the effect of the housing problem on children, women,
and minorities throughout the country. The groups agreed
upon the need to improve communication and coordinate their
efforts and decided to form a National Network on Housing
Discrimination against Families. To increase public aware—
ness of the scope of the problem, the groups spurred HUD to
conduct a nationwide study of the extent of housing discrim—
ination against families with children. These studies showed
that the problem was of serious nationwide proportions,
present in suburban counties as well as urban centers, and

causing personal tragedies for individual families.

32see, for example, "The Scars of a SW Housing Struggle,” The
Washington Post (January 14, 1980), p. 1.
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The national network aims to increase public awareness
of this problem and 1its impact on families through extensive
public educatior. You can help by joining the network. Write
to: National Network on Housing Discrimination against Families
Children®"s Defense Fund, 1520 New Hampshire Avenue, N.W.,
Washington, D.C. 20036.

The network needs individuals to help with its public
education campaign by distributing materials and keeping
other participants informed of what is happening 1in their
home town, city, county, or state. It also helps those seek—
ing to take local action to combat the problem, as discussed

next.

What You Can Do Locally

IT you are concerned about the housing problems faced by
families 1in your town, city, county, or state, there 1is much
you can do.

1. Fair Housing Ordinances or Statutes

Only a few states, cities, and counties have laws pro—
hibiting housing discrimination against Tfamilies with chil—
dren. Find out whether your state legislature, county com-—
mission, or city council has enacted such laws. If they
have, get a copy and find out how the law is administered.
Who 1is responsible for enforcement? What has been done to
enforce it? How many complaints have been 1investigated? How

many families have gotten homes as a result?



IT your state or loca?e does not have a law, find out if
any laws have been proposed by contacting the staff of your
local state legislator or the clerk of your city council. If
a law has been proposed but not enacted, you may wish to
contact the state or local legislator who proposed the law
and find out which groups are working for passage and what
you can do to help.

IfT no such law 1is pending, you might find ethers con—
cerned about the problem and collectively ask your local
state legislator or city council to propose such a law.

2. Local Enforcement of Federal Fair Housing Laws

Federal 1law prohibits discrimination against families
with children 1in housing with federally insured mortgages
except where such housing is exclusively for the elderly.

Yet many landlords receiving federal assistance discriminate
against families. You can contact your local Housina Author —
ity or regional HUD office (see list in appendix) to find out
which landlords in your area are covered by this prohibition
and help to inform families that these landlords are not
allowed to discriminate against them. You can encourage
families to contact HUD when they have been discriminated
against even if they are not certain whether the landlord
receives Tfederal .ssistance.

Federal law also prohibits discrimination by private
landlords against minorities and women. IT a fami..y believes
r.hat a "no children” policy 1is really a subterfuge for racial

or sexual discrimination, they should file a complaint-with
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their 1local HUD office.

Fair housing laws do not create more housing, but they
do help to ensure that existing housing is distributed more
fairly. In order to attack the problem of the lack of
desirable housing suitable for families, you may wish to try
some of the other steps listed below.

3. Local "Housing Assis.”nce Plans"

As recipients of federal funds under the Community De—
velopment Block Grant program, Jlocal governments are required
to have a HAP - a housing assistance plan.. This plan 1is
supposed to lay out the housing needs of the community and
what steps are to be taken locally to meet those need”. For
instance, it must show how many moderate- and low-income
families reside or are expected to reside in the community,
how large these families are, and whether they need rental or
ownership property. The 1local government 1is to show how it
will use available resources to m«=et these needs, 1including
federal and state housing assistance, local zoning ordi—
nances, and other community resources.

In the past many localities have failed to act in accord
with their plan, thus ignoring the housing needs of the com—
munity, especially those of moderate- and low-income families
with children.

Public participation in the planning process 1is mandated

by law, and local groups throughout the country have used the

16



process to make local government more responsive to the
housing needs of children.

Contact the clerk of your local government and ask for a
copy of your community®"s HAP; find out when the next meeting
will be to discuss the HAP. You can attend and raise the
problem of inadequate housing for famili”~ with children.

4. Building Incentives

Some localities have used their zoning powers to encour —
age the development of more rental housing for families. For
instance, some counties give zoning concessions or financial
assistance to developers 1if they agree to create some housing
for families and rent it at below market rates.

Community pressure, either through or independent of the
HAP process, can move the local planning body to include such

incencives.
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DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

Region, Administrator,

REGION I:

Harold Thompson
John F.
Boston,
(617)

(Acting)
Kennedy Federal
Massachusetts 02203
223-4066

REGION I1:
George Beaton
26 Federal Plaza

New York, New York 10007
(212) 264-8068

(Acting)

REGION I11:

Harry Staller (Acting)
6th & Walnut Streets
Philadelphia,

" (215) 597-2560

REGION 1V:
Clifton G. Brown
Richard B. Russell

Federal Building

75 Spring Street, S.W.
Atlanta, Georgia 30303
(404) 221-5136

REGION V:
Stephen W. Brown (Acting)
300 S. Wacker Drive
Chicago, 1Illinois 60606

(312) 353-5680
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Build.

Ad

.ng

Pennsylvania 19106

dress, and Telephone

REGION VI:

Thomas Armstrong

221 West Lancaster Avenue
P. 0. Box 2905

Ft. Worth, Texas 76113
(817) 870-5401

REGION VII:

Harry ||. Sharrott (Acting)
Professional Building
1103 Grand Avenue
Kansas City, Missouri
(816) 374-26¢&1

64106

REGION VIII:

Gerald Hannon (Acting)
1405 Curtis Street
Denver, Colorado 80202
(303) 837-4513

REGION 1IX:

Emma D. McFarlin

450 Golden Gate Avenue

San Francisco, California 94102
(415) 556-4752

REGION X:

Gordon N. Johnston

1321 Second Av<nue

Seattle, Washington
(206) 442-5414

98101



NATIONAL NETWORK ON HOUSING DISCRIMINATION

AGAINST FAMILIES
National

Helen Blank

Children"s Defense Fund

1520 New Hampshire Avenue, N.W.
Washington, D.C. 20036

(202) 483-1470

(800) 424-9602

David E. Currier

Harvard Law Review

Gannett House

Cambridge, Massachusetts 02138
(617) 495-4715

Hal Wilson

Housing Assistance Council, Inc.
Suite 606

1025 Vermont Avenue, N.W.
Washington, D.C. 20005

(202) 842-8600

Glenda Sloane
Leadership Conference on
Civil Rights
c/o Catholic University Law School
Washington, D.C. 20064
(202) 842-8600

Jim Morales

National Center for Youth Law
693 Mission Street, Sixth Floor
San Franc:sco, California 94150
(415) 543-3307

Martin Sloan

National Committee Against
Discrimination in Housing

1425 H Street, N.W.

Washington, D.C. 20005

(202) 783-8150

Eduardo Yzaguirre

WITH CHILDREN
Groups

Cushing Dolbeare

National Low Income
Housing Coalition

215 Eighth Street, N.E.

Washington, D.C. 20002

(202) 544-2544

Nick Sileo

National Neighbors

815 Fifteenth Street, N.
Washington, D.C. 20005
(202) 347-6501

(800) 424-5115

Phillis Segal

NOW Legal Defense and
Education Fund

36 West 44th Street

New York, New York 10036

(212) 989-7230

Bill Rumpf

National Urban Coalition
1201 Connect m"ut Avenue,
Washington, D.C. 20036
(202) 331-2458

Emory West

National Urba; League
Research Division

Suite 1020

733 Fifteenth Street, N.

Washington, D.C. 20005

(202) 783-0220

David Lopez

Puerto Rican Association
for Community Affairs

Fifth Floor

853 Broadway

New York, New York 10003

National Hispanic Housing Coalition (212) 673-7320

1000 Sixteenth Street, N.W.
Washington, D.C. 20036
(202) 822-0719
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Lynn Rneinsch

Rural America

Suite 500, Dupont Circle Building
1346 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 659-2800

Paul Davidoff

Suburban Action

257 Park Avenue, South
New York, New York 10010
(212) 777-9119

Paul Boyd

The Working Group for Community Development Reform
1000 Wisconsin Avenue, N.W.

Washington, D.C. 20007

(202) 338-6382



Local
CALIFORNIA

Dora Ashford

Fair Housing for Children
Coalition

P.0. Box 5877

Santa Monica, California 90405

Tina Hogan

Housing Rights for Children
Project

6421 Telegraph Avenue

Oakland, California 94609

ALSarita Berry

iMid-Peninsula Citizens
for Fair Housing
457 Kingsley Avenue
Palo Alto, California 94301
(415) 327-1718

CONNECTICUT

Ronald Gold

Legal Aid Society of Hartford
525 Main Street

Hartford, Connecticut 06103
(203) 566-6360

Katharine Comstock

New Haven Housing Coalition
284 Orange Street

New Haven, Connecticut 06511
(203) 777-7401

DISTRICT OF COLUMBIA

Carol Rende

Metropolitan Washington
Planning and Housing Commissi

1225 K Street, N.W.

Washington, D.C. 20005

(202) 842-1800

GEORGIA

Anne Keating

Committee for Open Housing
501 Hardendorf Avenue, N.E.
Atlanta, Georgia 30307
(404) 378-0912

Groups
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MARYLAND

Ruth Banks Crowder

Human Relations Commission
20 East Franklin Street
Baltimore, Maryland 21201
(301) 659-1772

MISSOURI

Robert Knickmeyer

Committee for Freedonm
of Residence

438 North Skinker

St. Louis, Missouri

(314) 862-1118

63130

NEW HAMPSHIRE

Marie Chicoine
Comprehensive Children
and Youth Project

3 Capitol Street, Room 405
Concord, New Hampshire 03301
(603) 271-2737

NEW YORK

Ira Gottlieb

Fair Housing Task Force
100 Gold Street, Room 82ii
New York, New York 10038
(212) 566-6432

OHIO

Michael Maio

Children Are Renters,
P. 0. Box 20192
Cincinnati, Ohio 45220
(513) 751-2653

Too

OREGON

Freddye Petett

Urban League of Portland

404 Community Service Center
718 West Burnside
Portland, Oregon
(503) 224-0151

97209



PENNSYLVANIA

Kathryn Kolbert

Women®"s Law Project

112 South 16th Street, Suite 1012
Philadelphia, Pennsylvania 19102
(215) 564-6280

RHODE [ISLAND

Susan Aitcheson

Women*"s Development Corporation
104 Princeton Avenue
Providence, Rhode Island 02907
(401) 751-4088

TEXAS

Anita Salinas

Greater Dallas Housing
Opportunities Center

2502 McKinney Street, Suite 109

Dallas, Texas 75201

(214) 748-1034
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CDF BOARD OF DIRECTORS

Lisle Carter (Chairman)

President, University of the District of Columbia; and Former
HEW Assistant Secretary for Individual and Family Services
Washington, D.C.

Julius Chambers

Attorney, Chambers, Stein, Ferguson & Becton; and
President, NAACP Legal Defense and Educational Fund
Charlotte, North Carolina

Laura Chasin
Social Worker
Cambridge, Massachusetts

Marian Wright Edelman
President, Children®s Defense Fund
Washington, D.C.

Winifred Green
President, Southern Coalition for Educational Equity
Jackson, Mississippi

David Grimes.
Chief Executive Officer, Brentwood Savings & Loan Association
Los Angeles, California

Dorothy Height
National President, National Council of Negro Women
Washington, D.C.

Rer. William Howard
President, National Council of Churches
New York, New York

Hubert E. Jones

Dean, School of Social Work, Boston University; and
Founder, Massachusetts Advocacy Center

Boston, Massachusetts

Vernon Jordan
President, National Urban League
New York, New York

James A. Joseph

Consultant to the Chairman of the Board,
Cummins Engine Company

Washington, D.C.



Ruby G. Martin
Attorney; and Former Director, Office of Civil Rights
Richmond, Virginia

Joseph L. Rauh, Jr.
Attorney, Rauh, Silard and Lichtman
Washington, D.C.

Hilary Rodham

Attorney, Rose, Nash, Williamson, Carroll, Clay & Giroir;
and President, Arkansas Advocates for Children and Families
Little Rock, Arkansas

Do”na E. Shalala

P jident, Hunter College; and Former Assistant Secretary for
1 icy Development and Research, HUD

New York, New York

Rachel Tompkins
Director, Citizens Council for Ohio Schools
Cleveland, Ohio

Thomas R. Troyer
Attorney, Caplin & Drysdale
Washington, D.C.

Dick Warden

Legislative Director, United Auto Workers; and
Former Assistant Secretary for Legislation, HEW
Washington, D.C.

Nan Waterman

Former Chairman and Member, National Governing Board,
Common Cause

Santa Fe, New Mexico

Mrs. Andrew Young (Jean)

Former Chairwoman, Commission on the International Year of the Child

Atlanta, Georgia



CDF Publications

Children and the Budget

A Children®s Defense 3udget: An Analysis
of the President"sBudgetand Children

Children and the Federal Budget: How to
Influence the BudgetProcess

A Child Advocate"s Guide to Capitol Hill:
97th Congress

Third National Legislative Agenda, for
Children

CDF"s Monthly Newsletter
CDF Reports
Individuals
Organizations

Advocacy Tools

Where Do You Look? Whom Do You Ask?

How Do You Know? Information Resources
for Child Advocates

It"s Time to Stand Up for Your Children:
A Parent®"s Guide to Child Advocacy

America®s Children and Their Families:
Key Facts

Child Health

EP3DT: Does It Spell Health Care for

Poor Children?

EPSDT implementation Packet

Doctors and Dollars Are Not Enough:

How to Improve Health Services for
Children and Their Families

Children Without Health Care

Paying Children®s Health Bills: Some Dos
and Don"ts in Tight Fiscal Times

The Title V Maternal and Child Health and
Crippled Children"s Program: A Guide
Unclaimed Children: The Failure of Public
Responsibility to Children in Need of
Mental Health Services

Child Welfare

Children Without Homes

For the Welfare of Children
Helping Children Without Homes:
A Primer on P.L. 96-272

Making P.L. 96-272 Work for Children
and Families

Child Care
The Child Care Handbook

Education

Children Out of School in America

School Suspensions: Are They Helping
Children?

97-1k2 and 50U: Numbers that Add Up to
Educational Rights for Handicapped Children

$10,50

15.00
30.00

5-50

3.00

5*50
10.00

3.00

to be priced

to be priced

to be priced



Education (Cont"d)
How to Help Handicapped Children Get

and Education: A Success Story "2.20
Your School Records 1.10

Racial Justice
Portrait of Inequality: Black and White
Children in America 5-50

Juvenile Justice
Children in Adult Jails 4.1+0

Corporate Policies: Work-Family Linkages
Employed Parents and Their Children:

A Data Book 10.00
A Corporate Reader 5.50

Housing Discrimination
A Brief Overview of Housing
Discrimination Against Families With
Children 1.50

Information About CDF
What Is the Children"sDefense Fund? Free
Building a House on the Hill for Our

Children: CDF"s Children®s Public

Policy Network 1.65

Now Available

CDF Tee Shirt 5.50

Posters

CDF Logo Poster 4.40
"Dear Lord

Be good to me

The sea is so wide

And my boat is so small"”
Every Child Deserves to Grow Up

Healthy Poster 3.30
Portrait of Inequality: Ei.;ick and White

Children in America Poster 1.00
Publications may be ordered from the CDF Publications Department. Prices
include a postage and handling charge. Bulk discount rates are available.

Orders under $10 must be prepaid.
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