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BILL SUMMARY

SB 357 - Standards for adopting regulations/Board of Fisheries
Sponsor: P. Fischer

SB 357 adds a new section to AS 16.05 (Boards of Fish and Game) which establishes
standards for the Board of Fisheries to use as a guideline 1in adopting regulations
and management plans.

0Of the five subsections, (@) and (b) specify criteria for adopting regulations and
management plans. Subsection (c) establishes the Board"s responsibility to
provide, in writing, findings of fact to user groups affected by new regulations

or management plans; and, subsection (d) requires the Commissioner of F&G to review
all management plans and provide, 1in writing, a department position. Subsection
(e) exempts this section in cases where emergency regulations need to be adopted
under AS <14.62.250.

Probably in response to Kenai situation. At 1issue is the establishment of use
priorities - SB 357 sets up a framework for making such decisions and attempts to
ensure a thorough process.
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(191 While the rule is generally used in

larceny situations, it has also been held to
apply in cases involving multiple charges of
receiving and concealing. In People v.
Lyons. 50 Cal.2d 245, 324 P.2d 556 (195S),
the California Supreme Court stated:

Defendant meritoriously contends that
the receipt by him of the two items of
property which are, respectively, the sub-
jects of counts 5 and 6, constituted only
one criminal transaction and that there-
fore he should not have been sentenced
on two counts. The evidence of the ac-
complices shows that defendant originally
received the watch and the fur coat on a
single occasion. Therefore, but one of-
fense of receiving stolen property is
shown, although the goods were stolen
from different sources, and the duality of
the sentences, even though they are or-
dered to run concurrently, cannot be per-
mitted to stand.

-1 P.2d at 573 (citations omitted). In the
case at bar, there was no evidence present-
ed by the prosecution to prove that Nelson
and Herring received the stolen goods for
which they we»sv. tried on more than one
occasion. Thu:. under the single larceny
rule, Nelson a.id Herring can stand convict-
ed of only one count. The state has conced-
ed this in its supplemental briefing.

donrd that position in favor of the single
liteeny doctrine, although cases from one
J nstliction have continued to follow the sep-
urrle larcenies doctrine.

Of the jurisdictions which at one lime hcid

that the stealing of property of different per—

sons at the same time and place could he
prosecuted at the pleasure of the government
us one mfense or as several distinct offenses,
all hut one have subsequently abandoned

that position in favor of the single larceny

doctrine.

mis ruung ivmtcrs u ...

unnecessary for us to address the appel-
lants’ arguments that their sentences were
excessive.

These cases are remanded for further

proceedings in light of this opinion.

T N—

(0O E SUMBCRSVSI\M>
« Hnno-ni 7

KENAI PENINSULA FISHERMAN'S
COOPERATIVE ASSOCIATION,
INC,, Appellant,

V.

STATE of Alaska; The Board of Fisher-
ies: Ronald Skoog. Commissioner of the
Department of Fish and Game; and K.tn
Middleton, Regional Supervisor, Com-
mercial Fishing Division of the Depart-
ment of Fish and Game, Appellees.

No. 5072.
Supreme Court of Alaska.

May 22, 198L

Appeal wtis taken from an order of the
Superior Court, Third Judicial District,

Even though the applicability of the single
larceny doctrine is always limited to cases
wherein the taking occurred at one lime and
from the same place, and is di*:". limited to
cases wherein the taking was a single act or
transaction, there ts some diversity in the
construction of these requirements and In the
manner in which they have been applied to
various fact situations. Hence, no general
statement can adequately describe the appli—
cation of this doctrine, and a reading of indi—
vidual cases is necessary.
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Mark C. Rowland, J., which granted sum-
mary judgment in favor of State in suit
challenging the validity of action taken by
th- Board of Fisheries and Commissioner of
Fish and Game affecting recreational and
commercial fisheries of salmon stock in
Cook Inlet. The Supreme Court, Dimond,
Senior Justice, held that: (1) Board had
authority to establish priorities of use be-
tween commercial and recreational fisher-
men for certain salmon stocks in Cook Inlet,
and (2) comprehensive management policy
and specific policy option establishing prior-
ities of use between commercial and recrea-
tional fishermen for certain salmon stocks
in Cook Inlet had effect of regulations or
standard of general application for manage-
ment of those stocks and therefore were
required to be adopted according to Admin-
istrative Procedure Act.

Reversed.

1 Fish 0=12

Board of Fisheries had authority to es-
tablish priorities of use between commercial
and recreational fishermen for certain salm-
on stocks in Cook Inlet. AS 16.05.2>I(a);
Const. Art, 8, § 2

2. Fish 0=9
Game <34

Generally, conservation laws such as
fish and game laws should he liberally con-
strued to achieve their intended pur]x>sc.

3, Fish 0=12

Board of Fisheries’ comprehensive
management [>olicy and specific policy op-
tion establishing priorities of use between
commercial and recreational fishermen for
certain salmon stocks in Cook Inlet had
effect of regulations or standards of gener-
al application for management of those
stocks and therefore were required to he
adopted according to Administrative Proce-
dure Act. AS 44.62.010 el seq.

4. Administrative
c=797

If adopted according to procedures

specified in Administrative Procedure Act

and within discretion vested in administra-

Law and Procedure
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tive agency, appellate review of regulations
ndoptcd by an agency in its quasi-legislativc
capacity is limited to whether regulation i-
within scope of agency’s authority and rea-
sonably necessary to its purposes and
whether regulation L tonable and no!
arbitrary.

5. Fish «=12

If regulation establishing fishing sec
sons were reasonable and not arhitrar.
based on total information before Board t
Fisheries at time each was adopted ai>
excluding management priorities estab-
lished in an invalidly adopted policy, tii
invalidity of the policy, which served :
guide for the regulations, would not afl’ct
validity of fishing season regulations.

gXx

6. Administrative <« and Procncior.
<3=209
Where a statuti delegating ai,thorn;
to an administrative agency does not e*
prcssly provide a standard, a stan nird in;
be applied from the general polie/ for pu:

poses underlying the legislative i naetmeir

7. Fish <312

Emergency order issued by Coimni
sionor of Fish and Game in 1978 was invai:
because it was premised on compliance wu.
an invalidly adopted policy and ndnptio:
hut emergency order amending gear regula-
tions so as to close a season or in area i
one gear ty|>c but not to others was witii
Commissioner's powers. AS 16.05.069.

8. Fish c=12

Boanl of Fisheries may validly adorn
management policy which establishes pn«
ties of use and Commissioner of Fish a:
Game may use the emergency order pron —
to implement a properly adopted manor
mont policy.

Sandra K. Saville and Susan Vailla' -
court, Kay, Christie, Fuld, Saville & Cofi.
Anchorage, for appellant.

John A. Gissbcrg, Asst. Atty. Gen,, Ai
chorage and Avrum M. Gross, Ally. Get.
Juneau, for appellees.
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Before RABINOWITZ, C. J.,, CONNOR,
BURKE and MATTHEWS, JJ., and DI-
MOND, Senior Justice.

OPINION

DIMOND, Senior Justice.

This case arises on appeal from summary
judgment granted in favor of the state. It
concerns the validity of actions taken by the
Board of Fisheries (hereafter Board) and
the Commissioner of Fish and Game (here-
after Commissioner) affecting recreational
and commercial fisheries of the salmon
stocks in the Upper Cook Inlet.

Appellant, Kenai Peninsula Fisherman’s
Cooperative Association, Inc. (hereafter As-
sociation), is a group of commercial fisher-
men who harvest salmon in the Upper Sub-
district of the Central District of Cook In-
let. The Association challenges the
adoption by the Board of a comprehensive
management policy and a specific policy
option which established priorities of use
between commercial and recreational fish-
ermen for certain salmon stocks in the Cook
Inlet. The Association also claims that sub-
sequent actions taken by the Board and the
Commissioner which follow the assertedly
illegal policy and option are invalid.

We hold that, while the Board docs have
:he* authority to establish priorities of use,
the policy and option establishing these pri-
milics should have been adopted pursuant
In the provisions of the Administrative Pro-
i"dure Act.

SUMMARY OF FACTS

In 1977, the Department of Fish and
lame prepared a document entitled "Sum-
mary Report of Cook Inlet Salmon Stocks
and Their Utilization,” (hereafter report).
The report addressed the growing problem
of competition between commercial and rec-
reational fishermen for the salmon stocks in

. According to the report, competition for
stocks In Cook Inlet Is probably worse tlim in
other parts of the state. While the natural
salmon runs in the Inlet are about five per cent

Cook Inlet,1 and requested long term di-
rection from the Board on how to proceed
with the management of various stocks in
the Inlet.

All five species of salmon enter Cook
Inlet, with considerable overlap in timing
and migration mutes.2 While the commer-
cial fishery harvests all five species, the
report identified sockevo, chum and pink
salmon as the three principal commercial
species because- of their total number,
weight and value to the commercial fishery.
The recreational fishery also harvests all
five species, but the report indicated that
sport demand centers on king and coho
salmon.

The report discussed eleven different
runs of the various salmon species which
could to some degree meet the needs of the
growing sports fishery. For certain runs
which presented' difficult management deci-
sions, the report suggested several specific
policy options for management of the
stocks. The options generally provided for
either maintenance of current management
policies, curtailment of recreational fishing
in favor of commercial fishing, or curtail-
ment of commercial fishing in favor of rec-
reational fishing.

The report was distributed to the mem-
bers of the Board and the public at a Sep-
tember/October, 1977, hearing in Anchor-
age regarding Cook Inlet salmon. At a
meeting in December, 1977, which had been
called to consider proposed changes in fish-
ing season regulations in the state, the
Board also discussed long term manage-
ment strategy for Upper Cook Inlet, salmon
stocks, and adopted a Comprehensive Man-
agement Policy for the Upper Cook Inlet
(hereafter |>olicy). The policy established
certain priorities of use between commer-
cial and recreational fisheries based on the
target sjtccies indicated for each group in
the report. One consideration in adoption

salmon net fishery, and nearly half of all recre—
ational anglers in the state fish the Inlet and
adjacent streams. %

of the statewide production capebility, com— 2 The five species of salmon are sockeye (red),

mercial fishermen holding entry permits make
up about fourteen per cent of the statewide

chum, pink, king and coho (silver).



900 Alaska

of the policy was the need to inform user
groups of the management plan for the
stocks so that they could adjust their future
uses consistent with that plan.3

In connection with the policy, the Board
also adopted a Specific Policy Option (here-
after option) with respect to the late (after
August 15) Kenai coho salmon run.4 The
option directed closure of the commercial
fishery of this run if the commercial catch

3. The policy reads as folloss:
COMPREHENSIVE MANAGEMENT POLI—

CY FOR THE UPPER COOK INLET
The dramatically®increasing population of the
Cook Inlet area has resulted in increasing
competition between recreational and com—
mercial fishermen for the Cook Inlet salmon
stocks. Concurrently, urbanization and as—
sociated road construction has increased rec—
reational angler effort and may adversely af—
fect fisheries habitat. As a result the Board
of Fisheries has determined that a policy
must now be determined for the long-term
management of the Cook Inlet salmon
stocks. This policy should rest upon the fol—
lowing considerations:

1 The ultimate management goal for the
Cook Inlet stocks must he titelr protection
and, where fessible, rehabilitation and en—
hancement. To achieve this biological goal,
priorities must be set among beneficial uses
of the resource.

2. The commercial fishing Industry in
Cook Inlet Is a valuable long-term asset of
this state and must be protected, while recog—
nizing the legitimate claims of the noncom—
mercial user.

3. Of the salmon stocks In Cook Inlet, the
king and silver salmon are the target species
lor recreational anglers while the chum, pink,
and red salmon are the predominant com—
mercial fishery.

4. User groups should know what the
management plan for salmon stocks will be
in order that they can plan their use consist—
ent with the plan. Thus, commercial fisher—
men must know if they are harvesting slocks
which in the long-term will be managed pri—
marily for recreational consumption so that
they may plan appropriately. Conversely, as
recreational demands increase the recreation—
al user must be aware of what stocks will be
managed primarily for commercial harvest in
order that he not become overly dependent
on these fish for recreational purposes.

5. Various agencies should he aware of
the long-term management plan so that salm—
on management needs will be considered
when making decisions in areas such as land
use planning and highway construction.

6. It is imperative that the Department of
Fish and Game receive long-range direction

628 PACIFIC REPORTER, 2d SERIES

rates were below average. The purpose of
this policy was to provide a satisfactory
recreational fishery of the run, which had
been identified in the policy as a primarily
recreational species.

On September 2, 1978, the Commissioner
declared an emergency closure of commer-
cial fishing on the late Kenai coho stocks in
order to comply with the Board'’s policy and
management strategy governing these

in management of these stocks rather than
being called upon to respond to annually
changing Board directives. Within the De —
partment. divisions such as F.R.E.D., musi
receive such long-term direction.

Therefore, the Board establishes priorities on
the following Cook Inlet stocks north ol An —
chor Point. In so doing it is not the Board"s
intent to establish exclusive uses of salmon
stocks; rather its purpose is to define lin-
primary beneficial use of the slock while per—
mitting secondary uses of the stock to the
extent it is consistent with the requirement.,
of the primary user group.

1 Stocks which normally move tn the
Cook Inlet to spawning areas prior to June
30, shall be managed primarily as a non-com
mcrcial resource.

2. Stocks which normally move in Cool:
Inlet after June 30, shall be managed primari—
ly as a non-recreational resource until August
15; however existing recreational target fish
shall only be harvested inch <ntal to the non-
recreational use: thereafter stocks moving tn
spawning areas on the Kenai Peninsula shall
be managed primarily as a non-commercial
resource. Other slocks shall continue lo k-
managed primarily as a non-recreational i«
source.

3. The Susttna coho, the Kenai king, and
the Kenai coho runs cannot be separated
from other stocks which are being managed
primarily as non-recreational resources,
however, efforts shall lie made, consistent
with the primary management goal, to mini
mtze the non-recreational catch of these
stocks,

4. The Specific Policy Option provided:
Option B- Curtail commercial fishery catch
level "aattempt to provide a satisfactory r'+
reutinna! fishery:
I. Adopt a policy that, if the commercial
catch rates indicate a below average run. the
commercial fishery would close. [f the com
mcrcial fishery catch rates tire at or above
average, the maximum commercial fishing
time would be two 12-hour periods.
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stocks after August 155 The order found
that commercial catches of the late coho
run from August 28 and September 1 were
below average, and on that basis closed the
eeummercial fishery.

In December, 1978 the Board adopted
regulation 5 AAC 21310 for the 1979 sea-
son. The regulation fixed June 25 as the
opening date for commercial fishing in the
Upper Subdistrict (and other subdistricts in
the Central District), and August 15 as the
‘slosing date for set gill nets in the Upper
Subdistrict and for drift gill nets within
five miles of the eastern shore of the Upper
and Lower Subdistricts. The effect of the
regulation was to prevent members of the
appellant association from harvesting the
early king and red salmon runs, as well as
‘he late Kenai coho run. In 1979, these
runs were all open to recreational fisher-
men.

The Association's complaint against the
tale challenges, on several grounds, the
validity of the policy, the option and the
uliscqgiicnt order and regulations adopted
by the Board and the Commissioner. The
Association moved for summary judgment
based on stipulations of fact filed jointly by
lie Association and the state. The stale
stiliosed that motion and filed its own cross-
"otion for summary judgment, based on
be joint stipulation of facts. The Associa-
sut filed a statement of genuine issues of
wt in opposition to the state's cross-mo-

i. Regulations, which are reconsidered yearly
by the Board, set the opening and sometimes
the closing dates for the commercial and recre—
ational fisheries. Prior to 111P. regulations for
Oils area of Cook Inlet usually provided for
eInsure by emergency order of the Commis—
sioner,

Authorization for emergency closure comes
.roni AS 16.05.060, which provides:

This chapter does not limit the power of
the commissioner or his authorized designee,
when circumstances require, to summarily
open or close seasons or arose or to change
weekly closed periods on fish or game by
means of emergency orders. An emergency
order has the force and effect of law after
field announcement by the commissioner or
lus authorized designee. An emergency or—
der adopted under tills section is not subject
m)me Administrative Procedure Act (AS 4.-
02).

tion; however, the state's cross-motion was
granted by the trial court.

On appeal, the Association seeks reversal
of the trial court decision and summary
judgment in its favor because "as a matter
of law [it] is entitled to a judgment invali-
dating the Comprehensive Management
Policy and all ‘mnsuing regulations and man-
dates." We assume that the Association is
not claiming the existence of genuine issues
of fact, but merely that the trial court
wrongly decided the validity of the policy,
option and ensuing order and regulations as
a matter of law.*

[1] We first consider the Association's
contention that the general purposes of and
the regulation-making powers delegated to
the Board do not constitute sufficient au-
thority to establish priorities among benefi-
cial users of the fishery resources. Deter-
mination of the extent of the Board's au-
thority requires examination of the statutes
which created the Board of Fisheries and
established its powers.

In 1975 a separate Board of Fisheries
was established by the legislature "[f]lor the
purposes of the conservation and develop-
ment of the fishery resources of the state.”
AS 16.05221(a).7 The legislature gave the
Board certain regulation-making powers,
but specifically excluded adininistrati

0. Civil Rule 50(c) provides that a grant of sum —
mary judgment is proper when there is no
genuine issue of fact to he determined by the
trier nf fact, and the movant is entitled to
judgment on law applicable to the established
facts. Moore v. State, 553 P.2d 8. 15 (Alaska
1970).

7. AS 10.05.221(a) provides in part:

(@  For purposes of (he conservation and
development of the fishery resources u* the
state, there is created the Board of Fisheries
composed of seven members appointed by
the governor, subject to confirmation by a
majority of the members of the legislature in
joint session.

Prior to 1975, AS 10.05221 provided for one
Board o.“r* fi and Came,
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budgeting and tfiscal powers from the
Board’'s function” In AS 16.05.251(a), the
Board is delegated the power to ‘“‘make
regulations it considers advisable in accord-
ance with the Administrative Procedure
Act (AS 44.62)" for certain enumerated ar-
eas of fisheries management®

The Association maintains that these
statutes do not delegate to the Board the
power to determine "utilization" of fish re-
sources, and therefore the Board cannot
establish priorities of use. This claim is
based primarily on the fact that, while arti-
cle VIII, section 2,100f the Alaska Constitu-
tion gives the legislature authority to pro-
vide for utilization, development and con-

8. AS 16.05.241 provides:

The boards have rcgulatlon-inaking powers
as set out la this chapter, hut do not have
administrative, budgeting or fiscal powers.

The regulation-making powers set out in the
chapter include; (0 AS 16.05.251(a), set out In
note 9 Infra; (2) AS 16.05.251(b), relating to
subsistence use as a priority use; and (3 AS
16.0. 261, relating to establishment ot advisory
committees.

9. AS 16.05.201 provides in part:

(@ Die Hoard of Fisheries may make regu—
lations It considers advisable m accordance
with the Administrative Procedure Act (AS
=14.62) for

(1) setting apart fish reserve areas, refuges
and sanctuaries in the waters of the state
over which Ithas jurisdiction, subject to the
approval of the legislature;

(@ establishment of open and closed sea—
sons and areas for the taking of fish:

(@ setting quotas and bag limits on the

taking of fish;

() establishment of the ..leans and meth—

ods employed in the pursuit, capture and
. transport of fish;

(®) establishment of marking and identifi—
cation requirements for means e 4 in pur—
auit, capture and transport of lish;

@© classifying as commercial fish, sport
fish or predators or other categories essential
for regulatory purposes;

(7) engaging in biological research, water—
shed and hebitat improvement, fish manage —
ment, protection, propagation and stocking;

(8 investigating and determining the ex—
tent and effect of disease, prcduttnn. and
competition among fish in the state, exercis—
ing control measures considered necessary to
the resources of the state;

() entering into cooperative agreements
with educational institutions and stale, feder—
al. or other agencies to promote fish re-

628 PACIFIC REPORTER, 2d SERIES

scrvation of all natural resources of tim
state, AS 16.05221(a) establishes the Board
for the purposes of conservation and devel-
opment only. The Association argues that
establishment of priorities among: beneficial
users comes exclusively within the ambit of
“utilization,” and that the legislature's fail-
ure to include "utilization” among the pur-
poses for which the Board was created indi-
cates that the legislature reserved this
function to itself exclusively.

In support of this contention, the Associa-
tion cites the passage by the legislature of
the statute establishing subsistence use as
the top priority use for all fish and game
resources. Ch. 151, SLA 1978" In the

search, management, education and informs-
tion and to train men for fish management;

(10) prohibiting and regulating the live
capture, possession, transport, or release ol
native or exotic fish or their eggs;

(1D establishing seasons, areas, quotas
and methods of harvest for aguatic plants;

(12) establishment of the times and dales
during which the issuance of fishing licenses,
permits and registrations and the transfer <i
permits and registrations between registra—
tion areas is allowed; however, this para—
graph does not apply to permits issued or
transferred under ch. 43 -if this title.

10. Article VI1L section 2, .if the Alusku Consti
tution provides:

The legislature shall provide for the utili/a
lion, development, and conservation of all
natural resources belonging to the Stale, ill
eluding land and waters, for the maximum
berefit of its people.

1. Chapter 151, SI.A 1678. provides in part
Section 1. INTF.NT. The legislature finds

that there is a need to develop a statewide
policy on the utilization, development and
conservation of fish and game resources, and
to ecogmzc that these resources are nut m
exhaustible and that preferences must be es-
@l lished among beneficial users of the re-
sou."oes.  The legislature further determines
that it is in the public interest to clearly
establish subsistence use as a priority use ol
Alaska"s fish and game resources and to rec—
ognize the needs, customs and traditions ot
Alaska residents. The legislature linther
finds that beneficial use ol those resources by
all state residents should ho carefully mom
tored and regulated, with as much input as
possible from the affectrd users, so that the
viability of fish and game resources is not
threatened and so that resources are con—
served in a manner consistent with the sus-
taincd-yleld pinciple,
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statement of intent for that legislation, the
legislature recognized the “need to develop
a statewide policy on the utilization, devel-
opment and conservation of fish and game
resources.” The Association argues that
this enunciation of the entire trilogy of
purposes from article VIII, section 2, to
.support action taken by the legislature “evi-
dences that the legislature made a clear and
intentional omission of ‘utilization’ from the
powers delegated” to the Board.

[2L We find no merit in the Associa-
tion’s suggested interpretation of Board
powers. As a general rule, conservation
'aws such as fish and game laws should be
liberally construed to achieve their intended
purpose. 3 C. Sands, Sutherland Statutory
Construction § 711-1 at 3G5 (4th cd. 197-1).
Lilxjral construction of the. statutes which
establish the Board and delegate to it regu-
lation-making [xnvers leads to the conclu-
sion that the Boaril has the power to make
decisions affecting the utilization of fishery
eesourees in this state.

The legislature established the Board for
the purposes of conserving and developing
lishcry resources. The terms “conserving”
uni "developing" both embody concepts of
utilization of resources. "Conserving" im-
plies controlled utilization of a resource to
prevent its exploitation, destruction or nc-
rieet. "Developing" connotes management
4" a resource to make it available for use.’2
if the Board is going to accomplish its
lesignaled purimses, it is necessarily going
to make decisions concerning utilization of
IL> resources it is charged with managing.

12. See Webster®™, New Collegiate Dictionary
@W7'D, which defines ‘'conservation" as
"planned management of n natural resource to
prevent exploitation, destruction, or neglect”;
and del inc.s "develop” as "to make available or
usable."

1. A grant of broad discretion to an administra—
tive agency may lie advisable when the agency
functions in an area “fihere social or economic
controls of private activity are deemed desira—
ble, but where the legislature despairs of for—
mulating a general rule which will he capable
ol precise and equitable application to all the
contingencies that arc anticipated.” 1F Coo—
per. State Administrative Law 115 (1901).

The legislature's statement in ch. 151,
SLA 1978, does not indicate that it intended
to reserve to itself the exclusive power to
decide questions of utilization of fishery
resources. That legislation created a state-
wide preference among beneficial users and
affected all fish and game resources in the
state. Such broad scale action is not evi-
dence of an intent to deprive the Board of
the ability to make the various other utili-
zation decisions necessary to effectively
conserve and develop the many fishery re-
sources of the state.

Under this construction, the scope of
Board action is not wholly without limita-
tion. The Board must act under its specifi-
cally delegated regulatory powers, and ac-
tions taken must be premised on the need to
effectuate conservation and development
purposes. For example, in AS 16.05.251(a),
the legislature delegated to the Board the
power to "make regulations it considers ad-
visable” for the twelve areas set out in the
subsection. The quoted language indicates
that the legislature intended to give the
Board discretion to decide methods of regu-
lation in these areas.1l If, as is likely, the
method of regulation affects the utilization
of fishery resources by various user
groups, M it will still be within the Board's
powers as long as the regulation is based on
the need to conserve and. develop the affect-
ed fishery. An establishment of priorities
of use which meets these criteria would lie
within the Board's delegated powers.

The Association also claims that article
VIII, section 1515 prohibits an cslablish-

14. Many of the specific areas of regulation set
out In AS 16.05.251(a) inevitably will involve
regulation of the use of the fishery resources.
For example, the Hoard cannot make regula—
tions establishing open and closed seasons, set
quotas, classify fish, or make fish management
decisions without somehow dire :ltng the use of
the fishery resources.

15. Article VIII, section 15. states:

No exclusive right or special privilege of
fishery shall be created or authorized in the
natural waters of the State. This section
does not restrict the power of the State to
limit entry into any fishery for purposes of
resource conservation, to prevent economic
distress among fishermen and those depend-
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ment of priorities because that section pre-
cludes the creation of an exclusive right or
special privilege of fishery.16 Again, the
Association’s contention is without merit.
While section 15 does prohibit granting mo-
nopoly fishing rights, that section was not
meant to prohibit differential treatment of
such diverse user groups as commercial,
sports, and subsistence fishermen. To con-
clude that, because a certain species is made
available for sport fishing in a given area,
commercial fishing of the same species in
the same area must also be allowed, would
be to go far beyond the purpose of the
section.I7

[l The Association next contends that
the comprehensive management policy and
the specific policy option adopted by the
Board in December, 1977, are invalid be-
cause they were not adopted in accordance
with the provisions for adoption of regula-
tions set out in the Administrative Proce-
dure Act, AS 4462 (hereafter AI*A). The
Hoard is required to follow A PA procedures
when adopting regulations pursuant to its
statutorily delegated authority.l8 We have
determined that an establishment of priori-
ties of use may be adopted pursuant to a
valid exercise of the Hoard's delegated reg-
ulatory powers. The state acknowledges
that the policy and the option were not
adopted according to APA procedures, but
maintains that compliance was not neces-
sary because they are not regulations; in-
stead, they are merely general guidelines,

eat upon them tor a livelihood nnd to pro—
mote the efficient development of ucpiarul-
ture in the Slate.

10. The Association lies raised a number of con—
stitutional arguments concerning the Hoard"s
actions. Because we hold that the policy is
invalid on the ground that it was not adopted
according to proper Al & procedures, infra, we
need not consider the equal protection, titke
process, and other issues raised regarding the
validity of the actual policy adopted, We will,
however, consider the constitutional Issue
raised concerning the general validity of estab—
lishment of priorities of use as a means of
resource management.
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adopted for the convenience of 'he public
and other state agencies, to inform litem of
the Board’s thinking on critical manage-
ment issues in areas within its delegated
authority.

AS 44.62.640(a)(2) defines "regulation” it
part as:

every rule, regulation, order, nr standard
of general application nr the amendment,
supplement or revision of a rule, regula-
tion, order or standard adopted by a state
agency to implement, interpret, or makt
specific the law enforced or administered
by it, or to govern its procedure, except
one which relates only to the internal
management of a state agency;
"regulation" includes "manuals," “/m/7-
civs," "instructions,”" “guides to enforce-
ment," "interpretive bulletins," "interpro
tations," nnd the like, which have tin
effect of rules, orders, regulations or
standards of general application, nnd this
and similar phraseology shall not lie usee
to avoid or circumvent this chapter,
whether a regulation, regardless of mime,
is covered by this chapter depends in part
on whether it affects the public or is used
by the agency in dealing with the public.
(Emphasis added.]

The Alaska APA is modeled after llie
California Administrative Procedure Act.
Cnl.Gov.Cotle § 11870 el sap, tint! the Model
State  Administrative  Procedure  Act.
House Journal 1959 at 897. However, the
Alaska APA goes beyond the definition of
regulation contained in either of these stat-
utes 1 by stating, '"[Regulation' includes

17. See Hynes V. Crimes Packing Co., 165 I\2d
323, 326 (9th . 1947), vacated nnd remanded,
337 U.S. 8G, GO S.Ct. 96K, 93 LKil. 1231 (1H49).
Metlakatln Indian Community w. Egun, 3G2
P,2d 901 (Alaska 1961). vacated nml remanded,
369 U.S. 45, 82 S.Ct. 552. 7 t..i:d.2d 562 119621.

18. See AS 16.05.251(a) ami (ti); AS 16.05.200.

19. (SeeCnl.Gov.Code § 11342 (Ueermg 3 Supp.
1980) (former liov.Code §11371); Model State
Administrative Procedure Act & 1 Uevised
19%61),

The California APA has heen commented on
as demonstrating “4 desire to achieve .
much greater coverage of rules than Congress
sought in the federal APA." Amttstead ».
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emanuals,’ ‘policies,” ‘instructions,” ‘guides to
enforcement,’ " One commentator has
found the Alaska definition noteworthy
“[i]n view of the tendency of many adminis-
trative officers to avoid compliance with
the rulemaking requirements of the applica-
ble statutes by utilizing a name other than
‘rule’ or ‘regulation’ to describe agency
statements which have the effect of rules.”
1F. Cooper, State Administrative Law 115
(1965).

Clearly, then, the label placed on a partic-
ular statement by an administrative agency
does not determine the applicability of the
APA. Under the Alaska statute, “regula-
tion" encompasses many statements made
by administrative agencies, including poli-
eics and guides to enforcement. However,
the state maintains that the policy and the
option do not have the effect of rules, or-
ders, regulations or standards of general
application, and therefore arc not covered
by the statute. We disagree.

Under AS 44.62,640(a)(2), an indicia of a
regulation is that it implements, interprets
nr makes specific the law enforced or ad-
ministered by the state agency. As previ-
ously discussed, the Hoard is charged with
management, of the fishery resources of this
date for conservation and development
purposes. The policy and the option make
Jdiecific the management policies of the
Hoard for the Upper Cook Inlet fishery
resources.

The wording of the policy suggests that it
'vies intended to regulate future manage-
ment of the salmon stocks in the Upper
Cook Inlet. In the policy, the Board states
that it “establishes priorities" of use for
certain stocks, not that it intends to estab-
lish priorities in future regulations. The

State Personnel fid.. 22 Cal.3d 198, M9 Cat.

Rotr. 1, 333 P.2d 744. 745 (1978) (footnote

omittcj). The federal act creates specific ex—
ceptions Irom notice and hearing requirements

for interpretive rules and general statements of

policy. 5 U.S.C. 8553(b)(A)-

20. See People v. Qull, 10 N.Y.2d 123. 218 N.Y.
S.2d 38. 176 N.L2d 495 (N.Y.App-1961). where—
in the New York court held that the term
"rule" or "regulation” encompassed "any kind
of legislative or quasi-legislative norm or proa. m

priorities established in the policy are based
on the targeting of certain species as pri-
marily commercial or primarily recreation-
al. This classification of fish was under-
taken without notice to commercial or rec-
reational fishermen, who are obviously af-
fected by the action. Furthermore, the pol-
icy directs that, on the basis of these estab-
lished priorities, certain stocks "shall be
managed" primarily as either noncommer-
cial or nonrecreational resources. The man-
datory language here is indicative of an
intent to have the policy establish a course
for future Board and Commissioner conduct
affecting fishery rights in the Upper Cook
Inlet.2

Another indicia of a regulation is that it
“affects the public or is used by the agency
in dealing with the public." Actions taken
by the Board and the Commissioner demon-
strate that the policy and the option served
as a basis for dersions affecting commer-
cial and recreational fishermen and were
used by the Board in dealing with these
groups.

The clearest instance of the policy and
the option directly affecting commercial
and recreational fishermen is the Septem-
ber, 197S, cmgcrgency closure of the late
Kenai coho run to commercial fishermen.
On August 11, 197S the Commissioner an-
nounced that, because of the Board’s policy
and specific option concerning the late Ku-
nai coho run, the Department of Fish and
Game would use the catches from three
commercial fishing periods .n mid and late
August to determine the strength of the
run. If the catches were below average,
that commercial fishery would lie closed
pursuant to the direction of the policy and
the option. The emergency order, issued

dure which establishes a pattem or :ourse of
conduct for the future.” Id. 10N.Y.2U 123, 218
N.Y.S.2d 28. 176 N.E.2d at 497 (emphasis add—
ed). In that case, Ilte New York Constitution
required that. In order to be effecti® e, all rules
and regulations nad to be filed with the appro—
priate deportment of the state. The court con—
cluded that .m order setting a maximum speed
limit, which was nude by the Mate trafficcom —
missioner, was a rule OF regulation subject to
the constitution®ll provision.
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September 2, 197S, stated that because com-
mercial catches were below average "com-
mercial fishing on the late run Kenai River
coho salmon stocks must be curtailed to
comply with the Board of Fisheries’ policy
and management strategy governing these
stock> after August 15" (Emphasis added.)

' . staff of the Department of Fish and
Game also used the policy as a guideline for
proposing regulations setting opening and
closing dates for the 1979 commercial sea-
son in the Upper Cook Inlet. The regula-
tion adopted established opening and clos-
ing dates which were consistent with the
priorities of use set out in the policy. In
connection with the adoption of this regula-
tion, the Board rejected a proposal from an
area advisory committee which would have
opened commercial fishing before July 1in
the Upper Subdistrict, and cited the policy
us a reason for its action. In response to a
letter to the governor criticizing the August
15 closure in the 1979 regulation, the gover-
nor wrote, “ It is my understanding that the
allocation to the sport fishery [of the salm-
on runs after August 15] is in keeping with
the Upper Cook Inlet comprehensive man-
agement policy adopted by the Board in
1977. The policy has established long term
direction for management of Cook Inlet
salmon stocks. ..."

We conclude that the policy ai d the op-
tion make specific management policies for
Upper Cook Inlet salmon stocks, and have
the effect of regulations or standards of
general application for the management of
those stocks. As such, they are regulations,
and should have been adopted according to
AI'A procedures. The state acknowledges
that the policy and the option were not
adopted according to AlI’A procedures;2l
therefore, they are invalid, CotfhiU .
Boucher, 511 P.2d 1297, 1304-05 (Alaska
1973). There can be no future reliance on
this particular policy or option either in the

21. The state contends in its brief that all the
Board would have to do to comply with the
APA would be to complete the appropriate
filig procedures under AS -t4.R.0-10-.125.
This contention seems t he based on the fact
that the notice lor the December, 1977, meeting
specified that at the meeting fishing seuson
dates would he sst. AS "t-1.2.200 requires that
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regulation-making process or as a basis for
emergency orders until the procedures re-
quired by the APA arc observed.

The Association also raises several issue-,
concerning the validity of subsequent!}
adopted regulations and the emergency ol-
der.

A.

The Association contends that the inval-
idity of the policy also renders the 197
1979, and future regulations invalid, ii
response, the state argues that the invniuii-
ly of the policy should have no effect ¢
regulations establishing fishing seasons be-
cause these regulations are adopted accord-
ing to APA procedures. The stale reason.-
that the regulations stand independent m
the policy and, though a review of the fac-
tual bases for the regulation may reveal
many of the same concerns expressed in ilu
policy, this duplication should not invaliiiaie
the regulations. We do not have sufficient
information in the record to determine the
validity of the regulations. However, iu
will briefly review the ;:roccss for decidin:
this question.

[4,5] Our review of regulations adopted
by an agency in its quasi-legislative capaci-
ty is set out in Kelly v. Zumurello, <18 P.2d
900 (Alaska 1971). If adopted according to
APA procedures and within the discretion
vested in the Board by the legislature, our
review is limited to (1) whether the regula-
tion is consistent with the statute (. <=
within the scope of the Board's authority i
and reasonably necessary to its purposes,
and (2) whether the regulation is reasonable
and not arbitrary. Id. at 911. The record
indicates that the policy served as a guide
for the regulation proposed and adopted in

the notice of a proposed adoption of a regula—
tion must include "an informative summary «f
the proposed subject of agency action The
notice of the December, 1977, meeting made no
mention of planned adoption of a long-term
management policy for the area. Therefore, it
was insufficient notice of the Board"s adoption
of the comprehensive management policy

Ly
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1979. Because the policy was invalidly
adopted, it was improperly relied upon. If,
however, the regulations adopted were rea-
sonable and not arbitrary, based on the
total information before the Board at the
time each was adopted and excluding the
management priorities established in the
policy, the invalidity of the policy would not
affect the validity of the fishing season
regulations.

B.

Although the emergency order has long
since expired, the Association asserts that
the question of its validity is not moot
because of “the prospect that the power
may similarly be misused [by the Commis-
sioner] in the future." It is the Associa-
tion’s contention that the Commissioner has
misinterpreted the scope of the power con-
ferred on him by AS 16.05.03022

The Association first claims that the
Commissioner cannot order emergency
openings or closures for the purpose of im-
plementing a management plan or policy,
but can only make such an order on the
basis of a biological emergency endangering
current fish stocks. AS 1605000 autho-
rizes the Commissioner “when circumstanc-
es require, to summarily open or close sea-
sons or areas .. . by means of emergency
orders." AS 1605000 does not provide a
guide as to what the "circumstances" are
which might necessitate an emergency or-
der. It is the Association’s contention that
"circumstances" can only mean biological
emergencies.

(0,71 We disagree. Where a statute
delegating authority to an administrative
agency does not expressly provide a stan-
dard, the standard ma* be implied from the
general |x>liey and purposes underlying the
legislative enactment, Turner v. Bonn! of
Trustees, Cnlexico Unified School District,
16 Oal.0d 818, 129 Cal.kptr. <113 18 P.2d

22, See note 5 supra for text of AS 16.05.0G0.

23. The emergency order was issued only after
itwas determined that commercial catch rates
were below average. Thus, therewas arguably
an altemative independent rationale lor order-

1115, 1120 (1976). The extent of the Com-
missioner's power under AS 16.05.060
should therefore be interpreted in light of
the overall purpose of the constitutional
and legislative scheme of management of
state resources prescribed by other provi-
sions of the law. Thus, if the Board proper-
ly adopted a plan for the management of
state fishery resources, the Commissioner
could enforce that policy through the emer-
gency order process. The 1978 emergency
order was invalid because it was premised
on compliance with the invalidly adopted
policy and option.Z3 However, future emer-
gency closures which are ordered to imple-
ment properly adopted management jxilicies
would be valid.

The Association next contends that the
method used by the Commissioner to imple-
ment the 1978 emergency closure was out-
side the scope of his authority. In the
emergency order, the Commissioner sought,
to close commercial fishing of the late Ke-
nai coho run in the Upper Cook Inlet. He
did this by amending the 1978 gear regula-
tions for set gill nets and drift gill nets ii
the central district because these were the
gear types commercially harvesting this run
in the Upper Cook Inlet. The Association
claims that the Commissioner’s power under
AS 16.05.060 is limited lo ordering closure
of a season or an area, but does not extend
lo amending gear regulations so as to close
a season or an area to one gear type but not
to others.

[8] We have already concluded ti i-t the
Board may validly adopt a manaj ‘ment
policy which establishes priorities of use,
and that the Commissioner may use the
emergency order process to implement a
propc ly adopted management policy. The
Commissioner may therefore use the emer-
gency order process to close down one type
of fishery and not another in order to im-
plement a policy establishing priorities of
use.

ini; closure separate from the policy anil (he
option. However, both the news release and
the or<*.r it=elf indicate that itwas issued spe-
aff- .ily to comply with the policy and (lie
ption.
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The effect of the gear regulation amend-
ment was to close the commercial fishing
season for the Kenai coho run in the arer of
the Upper Cook Inlet where this species
was commercially fished. Because closure
by season or by area was within the Com-
missioner’s powers, and the amendment of
the gear regulation had that effect, we
conclude that the method of implementing
the emergency closure was not outside the
Commissioner’s delegated authority.

V.

The trial court found that the policy
adopted by the Board did not violate the
Association’s constitutional rights of equal
protection and due process., nor did it vio-
late the provisions of article VIII of the
Alaska Constitution. Because we find that
the policy was not adopted according lo
proper APA procedures, we do not feel it is
proper to reach the constitutional validity
of the actual policy .adopted. The purpose
of the notice and hearing provisions of the
APA is two-fold. First, it gives notice to
interested parties of proposed agency ac-
tions which may affect their interests.
Next, it gives the administrative agency the
o|)]>ortunity to receive information and
comments from those interested parties on
its proposed action.24 Both the Board and
interested fishermen should have full bene-
fit of these opportunities before a review is
made of the validity of the policy adopted.

The decision of the superior court that
the Comprehensive Management Policy
need not be adopted according to APA pro-
cedures is REVERSED.

COMPTON, J., not participating.

24. See Cheshire Convalescent Or. V. Conmi®n
on Hospitals. 34 Conn.Sup. 2f, 386 A.2d 264,
271 (1977); Cassell v. State Fish & Wildlife
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Trailer court owners filed tin action
against gas company claiming that tin ex-
plosion in a water treatment plant was
caused by propane gas escaping from un-
derground lines installed and maintained by
the gas company. The Superior Court,
Fourth Judicial District, Fairbanks, James
R. Blair, J., denied the trailer court owners’
motion for a new trial and entered judg-
ment for the gas company on the jury ver-
dict. Appeal was taken. 'he Supreme
Court, Connor, J., held that: (1) the failure
of a juror to acknowledge on voir dire that
lie knew one of the witnesses for the gas
company and subsequent argument by juror
during deliberations that he knew the wit-
ness, that the witness was competent and
that if the witness did the job, then it must
have been done well, amounted to at: ob-
struction of justice; (2) the conduct of the
juror deprived the trailer court owners of a
fair trial, since it was highly likely that the
trailer court owners would have challenged
the juror had they been aware that the

juror knew the employee who <nd the repair
work and the comment of the juror went to
the heart of the defense of nonnegligence:
and (8) instruction on the duty of care
should have pointed out that handling pro-
pane gas creates a dangerous circumstance

Cormi™n. 27 Or.App. 639. 556 1».2d 1382, 1361
(1976).
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