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BILL SUMMARY

SB 356 - p r e f e r e n c e  r i g h t  to land 

S P O NSOR: Sen. J o s e p h s o n

T h e  S t a t u t e  a f f e c t e d  by SB 356 is AS 3 8 . 0 5 . 0 3 5  w h i c h  pr o v i d e s  for the powers and 

d u t i e s  o f  the d i r e c t o r  o f  the D i v i s i o n  of Lan d  and W a t e r  Ma n a g e m e n t ,  DNR.

W i t h i n  .035 is a s u b s e c t i o n  w h i c n  s p e c i f i c a l l y  p ro v i d e s  the d i r e c t o r  w i t h  "the 

a u t h o r i t y  to g r a n t  p r e f e r e n c e  rights for the lease or  p u r c h a s e  of s tate land 

w i t h o u t  c o m p e t i t i v e  bid in o r d e r  to c o r r e c t  the p a s t  or f u t u r e  errors or 

o m i s s i o n s  o f  a s tate or federal a d m i n i s t r a t i v e  a g e n c y . . . "

SB 356, p r i m a r i l y  by a d di n g  a n e w s u b s e c t i o n  (.036), p r o vides a d e f i n i t i o n  for 

er r o r s  and o m i s s i o n s  w h i c h  is c u r r e n t l y  n e i t h e r  c l a r i f i e d  in s t a t u t e  nor d e f i n e d  in 

r e g u l at i o n s .

I n t r o d u c t i o n  of the bill wa s  p r o m p t ed  by a r e q u e s t  to the S t a t e  fr o m  a Mr. M e s l i e r  

for the g r a n t i n g  of a p r e f e r e n c e  r i gh t  u n d e r  .035. The r e q u e s t  w a s  deni ed ,  and 

th o u g h  the c a s e  is involved, the d e c i d i n g  fa c to r  for the r e j e c t i o n  w a s  its fail u r e  

to fall w i t h i n  the D e p a r t m e n t ' s  i n t e r p r e t a t i o n  of e r r o r  a n d / o r  omission.
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C O M M IT T E E S  

HEALTH ED U C A T IO N  ft S O C IA L SE R V IC E S  (CHAIR) 

JUDICIARY (VICE-CHAIRI 

FIN A N C E 

M A JO RITY C A U C U S  (CHAIR)

T h u  H o n o r a b l e  B e t t y e  F a h r e n k a m p  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  *19 811

D e a r  S e n a t o r  F a h r e n k a m p :

Tn r e g a r d  to my  l e t t e r  o f  F e b r u a r y  21, 1984, to
C o m m i s s i o n e r  W u n n i c k e  c o n c e r n i n g  p r e f e r e n c e  rights, I w o u l d  
a p p r e c i a t e  y o u r  s c h e d u l i n g  a h e a r i n g  on this issue on o r  
a f t e r  M a r c h  5. T h i s  w o u l d  a l l o w  e n o u g h  time for 
C o m m i s s i o n e r  W u n n i c k e  to r e s p o n d  to my letter.

T h e  b i l l  in q u e s t i o n  is SB 356, "An A c t  e s t a b l i s h i n g  a 
p r e f e r e n c e  r i g h t  to land".

T h a n k  y o u  for y o u r  a t t e n t i o n  to t h i s  m a t ter.

W i t h  b e s t  w i s h e s ,  I  am

F e b r u a r y  24, 1984

S i n c e r e l y

JPJ :kbk



ALASKA STATE SENATE
JO E  P. JO SE PH SO N

d is t r ic t  g  a n c h o r a g e

1526 F STR E ET 

A N CH O RAG E ALASKA 99501 

19071 2 7 7  4419

C O M M ITTEES 

HEALTH EDUCATIO N S SOCIAL SERVICES (CHAIR, 

JUDICIARY IVICE CHAIRl 

FINANCE 

MAJORITY CAUCUS (CHAIR!

M a ^ c h  7, 1984

H o n o r a b l e  B e t t y e  F a h r e n k a m p  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
J u n e a u

D e a r  Bettye:

A ?  p e r  o u r  c o n v e r s a t i o n ,  I a m  r e q u e s t i n g  a h e a r i n g  on 
m y  bill, S e n a t e  Bill 356, r e l a t i n g  to p r e f e r e n c e  r i g h t s  
to land. I w i l l  w a n t  to t e s t i f y  on  th i s  m a t t e r  p e r s o n a l l y ,  
so if p o s s i b l e ,  w o u l d  p r e f e r  t h a t  the m n c t e r  n o t  be s c h e d u l e d  
o n  a M o n d a y ,  W e d n e s d a y  o r  F r i d a y  a f t e r  .con w h e n  I h o l d  
m e e t i n g s  of the C o m m i t t e e  o n  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  
S e r v i c e s .

I w o u l d  a l s o  be p l e a s e d  to b r i e f  y o u r  C o m m i t t e e  s t a f f  b e f o r e  
the h e a r i n g ,  so that s t a f f  m a y  b e  a w a r e  o f  the h i s t o r y  of 
the m a t t e r  w h i c h  p r o m p t e d  t h e  i n t r o d u c t i o n  of S e n a t e  Bill 
356. I h a v e  so m e  e x t e n s i v e  " b a c k - u p "  w h i c h  can be r e p r o­
d u c e d  as  well.

W i t h  t h a n k s  a n d  b e s t  w i s h e s ,

S i n c e r e l y ,

J o e  P. J o s e p h s o n

W H ILE iN JUNEAU 

PO U CH  V 

JUNEAU ALASKA 99811 

<907» 4 6 5  *1907 

(9 0 7 ) 4 6 5  4 5 2 5
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M AJORITY CAUCUS (CHAIR)

F e b r u a r y  21, 1984

ALASKA STATE SENATE

T h e  H o n o r a b l e  E s t h a r  C. W u n n i c k e  
C o m m i s s i o n e r
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
P o u c h  M
J u n e a u ,  A l a s k a  99811 

D e a r  E s t h e r :

T h a n k  you for y o u r  l e t t e r  of F e b r u a r y  1 c o n c e r n i n g  
p r e f e r e n c e  rights.

I u n d e r s t a n d ,  of c o u r s e ,  t h a t  t h e  p r e f e r e n c e  r i g h t  
p r o v i s i o n s  of A S  3 8 . 0 5 . 0 3 5  c r e a t e  a m e c h a n i s m  w h i c h  c a l l s  
for t h o r o u g h  c o n s i d e r a t i o n  a n d  j u s t i f i c a t i o n .  B u t  it 
r e m a i n s  m y  j u d g m e n t  t h a t  the c a s e  o f  Mr. M e s s e r  li, m y  
c o n s t i t u e n t ,  is o n e  w h i c h  c a l l s  for t h e  e x e r c i s e  of the 
d i s c r e t i o n  a u t h o r i z e d  b y  the l e g i s l a t u r e  in f a v o r  of ehe 
p r e f e r e n c e  right. In v i e w i n g  h i s  c a s e  as one in w h i c h  the 
e q u i t i e s  c r y  o u t  for r e l i e f ,  I a m  m e r e l y  f o l l o w i n g  the 
p e r s p e c t i v e s  o f  p e o p l e  like J a c k  S e d w i c k  a n d  the la t e  E. L. 
("Bob") B a r t l e t t .

I k n o w  you r e c o g n i z e  my o w n  lor.g-standing c o m m i t m e n t  to 
a land m a n a g e m e n t  r e g i m e  th a t  s e r v e s  the b r o a d  p u b l i c  
i n t e r e s t .  In s u p p o r t i n g  Mr. M e s s e r l i ' s  p r e f e r e n c e  r i g h t  
a p p l i c a t i o n ,  I f o u n d  no i n c o n s i s t e n c y  w i t h  that c o m m i t m e n t .

In o n e  o f  y o u r  l e t t e r s  of F e b r u a r y  1, y o u  m e n t i o n e d  
t h a t  u p  to 200 c a s e s  m i g h t  b e  a f f e c t e d  b y  the p a s s a g e  o f  the 
l e g i s l a t i o n  I h a v e  s p o n s o r e d .  In o n e  sense, I w a s  s t a r t l e d  
t o  h e a r  that, b e c a u s e  Mr. D a l e  T u b b s  h a d  o p i n e d  t h a t  Mr. 
M e s s e r l i ' s  ca s e  w a s  a l m o s t  u n i q u e ,  a n d  b e c a u s e  the b i l l  has  
b e e n  d r a f t e d  so as to m e e t  o n l y  c a s e s  w h i c h  h a v e  all the 
u n u s u a l  e q u i t i e s  p r e s e n t e d  b y  Mr. M e s s e r l i ' s  long h i s t o r y  o f  
i n t e r e s t  s ince t h e  1 9 5 0 ' s .

In a n o t h e r  sense, I a m  p l e a s e d  to k n o w  t h a t  t h e r e  are  
so  m a n y  o t h e r  A l a s k a n s  o f  t h a t  n u m b e r  w h o  m i g h t  b e  
b e n e f i c i a r i e s  o f  r e m e d i a l  l e g i s l a t i o n .

FEB 2 31984



T h e  H o n o r a b l e  E s t h e r  C. W u n n i c k e  
F e b r u a r y  21, 1984 
P a g e  T w o

I t  w o u l d  b e  h e l p f u l  for m e  to h a v e  t h e  n a m e s  a n d  
a d d r e s s e s  of the o t h e r  A l a s k a n s  w h o  m i g h t  b e  d i r e c t l y  
a f f e c t e d .  F r o m  t h a t  i n f o r m a t i o n ,  I c o u l d  d e t e r m i n e  w h e t h e r  
t h e y  m e e t  the c r i t e r i a ,  a n d  if so, I c o u l d  m a k e  "hem a w a r e  
o f  t h e  p e n d e n c y  of m y  b i l l  a n d  i n v i t e  t h e m  to o f f e r  i n p u t  to 
t h e  l e g i s l a t u r e .

A l t e r n a t i v e l y  a r e v i e w  o f  t h e i r  c a s e s  c o u l d  s u g g e s t  
t h a t  t h e  l a n g u a g e  o f  m y  b i l l  is u n n e c e s s a r i l y  b r o a d .  If so, 
I w o u l d  b e  o p e n  to s p e c i f i c  p r o p o s a l s  for a m e n d m e n t  w h i c h  
t h e  D e p a r t m e n t  r.'ght w i s h  to p r o p o s e  to me.

O b v i o u s l y ,  t h e  p o s s i b i l i t y  of 200 c a s e s  is n o t  
n e c e s s a r i l y  an a r g u m e n t  a g a i n s t  t h e  p a s s a g e  of t h e  b i ll, b u t  
m a y  s u g g e s t  t h a t  t h e r e  is a s i g n i f i c a n t  n u m b e r  o f  A l a s k a n s  
w i t h  e q u a l l y  m e r i t o r i o u s  p r e f e r e n c e  r i g h t s  c l a i m s  w h i c h  an  
e q u i t a b l e  s t ate p o l i c y  o u g h t  to r e c o g n i z e .

I a m  a s k i n g  S e n a t o r  F a h r e n k a m p  t o  s c h e d u l e  an e a r l y  
h e a r i n g .  Ag a i n ,  I r e g r e t  w e  d o  n o t  a g r e e  a b o u t  h o w  t h e  
p u b l i c  i n t e r e s t  s h o u l d  be  s e r v e d  in t h i s  m a t t e r .  F r a n k l y ,  
no c o n v i n c i n g  r a t i o n a l e  a g a i n s t  the e x e r c i s e  jf t h e  
p r e f e r e n c e  r i ght p r o v i s i o n s  in t h e  c a s e  o f  Mr. M e s s e r l i  has 
b e e n  p r o f f e r e d  to me. I w i l l  n o t  r e i t e r a t e  the a r g u m e n t s  I 
m a d e  in e a r l i e r  s u b m i s s i o n s  on  Mr. M e s s e r l i ' s  b e h a l f ,  b u t  as 
I see it, the D e p a r t m e n t  h a s  e l e c t e d  not to r e f u t e  them, 
p r e f e r r i n g  to r e i t e r a t e  its c o n c l u s i o n a r y  s t a t e m e n t s  s u c h  as 
t h a t  " t h e r e  is no r e a s o n  to g r a n t  Mr. M e s s e r l i  a p r e f e r e n c e  
r i g h t " .

I w o u l d  a p p r e c i a t e  y o u r  u s u a l  e x p e d i t i o u s  t r e a t m e n t  of  
a r e q u e s t  for i n f o r m a t i o n  so t h a t  I m a y  h a v e  t h e  n a m e s  a n d  
a d d r e s s e s .  S h o u l d  you o r  y o u r  s t a f f  w i s h  to d i s c u s s  t h i s  
m a t t e r  w i t h  me, o r  to r e v i e w  the f i l e s  a n d  r e c o r d s  t h a t  a r e  
i n v o l v e d  w i t h  m e m b e r s  o f  m y  staff, p l e a s e  d o n ' t  h e s i t a t e  to  
l e t  m e  know.

W i t h  b e s t  w i s h e s ,  I a m

S i n c e r e l y ,

/ /

Jc^e P. J o s e p h s o n  
S t a t e  S e n a t o r

J P J :rakuru
cc: S e n a t o r  Fahrenkamp'/ 

L o y d  M e s s e r l i

J O E  P. J O S E P H S C  N - ALA SK A  S T A T E  S E N A T E
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DEPARTM ENT OF NATURAL RESOURCES

O FFIC E OF THE COMMISSIONER

M a r c h  2, 19 8 4

J d e S Q

BILL SHEFFIELD, GOVERNOR

P O U C H M

JU N E A U , A L A S K A  0 9 6 1 1  
P H O N E : 9 0 7 -4 6 5 -2 4 0 0

T h e  H o n o r a b l e  J o e  J o s e p h s o n  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  J o s e p h s o n :

T h a n k  yov f o r  y o u r  l e t t e r  a b o u t  p r e f e r e n c e  r i g h t s  a n d  y o u r  
p r o p o s e d  a m e n d m e n t s  (SB 356) to A S  38. 0 5 . 0 3 5 .

M y  e s t i m a t e  t h a t  u p  to 200 c a s e s  m a y  be a f f e c t e d  b y  the  
p r o p o s e d  l e g i s l a t i o n  is b a s e d  u p o n  the e x p e r t i s e  a n d
k n o w l e d g e  o f  the D e p a r t m e n t ' s  l a n d  m a n a g e r s .  W e  h a v e  n o t
r e v i e w e d  o u r  c a s e f i l e s  —  o f  w h i c h  a p p r o x i m a t e l y  5 0 , 0 0 0  are
a c t i v e  —  t o  d e t e r m i n e  w h i c h  m i g h t  be a f f e c t e d .  T h u s  I
r e g r e t  t h a t  I c a n n o t  s u p p l y  y o u  w i t h  the n a m e s  and a d d r e s s e s  
t h a t  y o u  h a v e  r e q u e s t e d .  If it w o u l d  be u s e f u l ,  I w o u l d  be 
p l e a s e d  to a r r a n g e  a b r i e f i n g  for y o u  so t h a t  the D e p a r t­
m e n t ' s  s t a f f  c a n  e x p l a i n  t h e  i s s u e s  i n v o l v e d  a n d  h o w  the 
n u m b e r  w a s  e s t i m a t e d .

P l e a s e  a l l o w  m e  to o f f e r  s o m e  a d d i t i o n a l  c o m m e n t s  on SB 356,

In SB 356 y o u  p r o p o s e  r e q u i r i n g  ne g r a n t  o f  a p r e f e r e n c e  
r i g h t  u n d e r  c e r t a i n  c o n d i t i o n s .  I s t r o n g l y  b e l i e v e  t h a t  any 
g r a n t  of  p r e f e r e n c e  r i g h t s  b y  the C o m m i s s i o n e r  s h o u l d  r e m a i n  

1/ d i s c r e t i o n a r y .  E a c h  a p p l i c a t i o n  n e eds t h o r o u g h  c o n s i d e r a­
tion by the D e p a r t m e n t  a n d  the C o m m i s s i o n e r ,  p a r t i c u l a r l y  
to p r o v i d e  t h e  b e s t  i n t e r e s t  f i n d i n g  r e q u i r e d  o f  the 
C o m m i s s i o n e r  u n d e r  A S  3 8 . 0 5 . 0 3 5  (a) (14) p -i o r  to the 
c o n v e y a n c e  o f  a n y  i n t e r e s t  in s t a t e  land.

In SB  356, y o u  p r o p  >se to m a k e  the r e c o g n i t i o n  of  c l a i m s  
r e t r o a c t i v e  to J u l y  1959, b u t  o t h e r  p r e f e r e n c e  r i g h t  
s u b s e c t i o n s  g o  b a c k  to S t a t e h o o d  (January 3, 1959). Also, 
y o u  s h o u l d  b e  a w a r e  t h a t  I s u p p o r t  the p r o p o s a l  in SB 375 

y  (Senator F a h r e n k a m p ' s  b i l l  o n  l a n d  d i s p o s a l s  a n d  m a n a g e m e n t )
• t h a t  w o u l d  r e q u i r e  a p p l i c a t i o n  for p r e f e r e n c e  r i g h t s  w i t h i n  

t h r e e  y e a r s  o f  an e r r o r  or  o m i s s i o n .

T h e  b i l l  r a i s e s  a n u m b e r  o f  q u e s t i o n s .  F o r  i n s t a n c e ,  in 
d e f i n i n g  e r r o r s  a n d  o m i s s i o n s ,  s h o u l d  the C o m m i s s i o n e r  r e l y  
o n l y  on t h e  w r i t t e n  r e c o r d ,  or u p o n  the a p p l i c a n t ' s  a v e r m e n t  
o f  e r r o r  o r  o m i s s i o n ?  W h e n  an a g e n c y  is u n a b l e  to 
a d j u d i c a t e  c l a i m s  (valid o r  not) promptly, d o e s  d e l a y
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c o n s t i t u t e  e r r o r ?  D o e s  t h e  t h i r d  p a r t y  h o l d e r  h a v e  no r i g h t  
to p r o t e c t  a v a l i d ,  l e g a l  i n t e r e s t  in land, w h a t e v e r  the 
a c t u a l  or i n t e n d e d  u s e ?  Is the L e g i s l a t u r e  w i l l i n g  to 
b u d g e t  funds f o r  o b l i g a t o r y  a c q u i s i t i o n / e x c h a n g e  of  l a n d s  
c l a i m e d  by p r e f e r e n c e  r i g h t ?

A n  issue I h a v e  n o t  a d d r e s s e d  in d e t a i l  is c o s t .  In 
Mr. M e s s e r l i ' s  case, the l a n d  he cl a i m s  is p r o b a b l y  w o r t h  
h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s .  If, in h i s  case, f e d e r a l  
a d m i n i s t r a t i v e  e r r o r  w e r e  d e t e r m i n e d  to h a v e  o c c u r r e d  a n d  
t he D e p a r t m e n t  w e r e  o b l i g e d  (by S B  356) to o b t a i n  a n d  
r e c o n v e y  t h e  l a n d s  to him, he  w o u l d  r e c e i v e  t h e  l a n d  at w e l l  
b e l o w  fair m a r k e t  va l u e .  T h e  S t a t e  (in k i n d  or  in funds) 
w o u l d  have to  p a y  for the d i f f e r e n c e  in v a l u e  b e t w e e n  1959 
a n d  1984. E v e n  a f e w  s u c h  c a s e s  w o u l d  p r e s e n t  s u b s t a n t i a l  
c o s t s  to the State.

T h e  p r o p o s a l  t o  a c q u i r e  p r e f e r e n c e  c l a i m  l a n d s  f r o m  a t h i r d  
, p a r t y  by an e x c h a n g e  o f  S t a t e  l a n d s  w o u l d  a l s o  p r o v e

e x p e n s i v e  a n d  c o m p l i c a t e d .  G e n e r a l l y ,  land e x c h a n g e s  a r e  
d i f f i c u l t  t o  a c c o m p l i s h .

In this r e v i e w  o f  the p r o p o s e d  l e g i s l a t i o n ,  I h a v e  p r e s e n t e d  
o n l y  a few o f  the c o n c e r n s  o f  uhis d e p a r t m e n t .  T h e  e x i s t i n g  
law p e r m i t s  t h e  c o n s i d e r a t i o n  of the p u b l i c ' s  b e s t  i n t e r e s t  
in land c o n v e y a n c e  and p r o v i d e s  for r e v i e w  a n d  j u d g m e n t  by 
the C o m m i s s i o n e r  a n d  the D e p a r t m e n t ' s  p r o f e s s i o n a l  land 
manag e r s .  I t  d o e s  not b i n d  the S t ate to e x p e n s i v e ,  

^ c o m p l i c a t e d  p r e f e r e n c e  r i g h t  p r o c e s s i n g .  T h e s e  i m p o r t a n t  
fea t u r e s  c o m m e n d  t h e  c u r r e n t  law. I w o u l d  u r g e  y o u  to 
c o n s i d e r  t h em.

I m u c h  a p p r e c i a t e  y o u r  i n t e r e s t  in the s u b j e c t .  P l e a s e  let 
m e  k n o w  if m y  s t a f f  a n d  I c a n  p r o v i d e  any f u r t h e r  b a c k g r o u n d  
or can a n s w e r  q u e s t i o n s .

Sincerely,

C o m m i s s i o n e r

E n c l o s u r e

cc: The H o n o r a b l e  B e t t y e  F a h r e n k a m p ,
C h a i r ,  S e n a t e  C o m m i t t e e  on R e s o u r c e s



5 38.M5.032 A l a s k a  S t a t u t e s  S u p p l e m e n t S 38.05.032(d) Real property acquired by, and under the management, of, the agencies refere d  to in (al and (hi of this section, which iy iu t  longer needed for its vutenclecUise. shall be returned to the jurisdiction of the division of lands^etfcept that the Department of Highways may dispose of real p ro p e ^ a c q u ire d  by it under A S  19.05.0401^) and A S  19.05.080 —  1 9 .0 5 ,m  /  /  /(el/Kejlealed by § 20 ch 18*2 S L A  1978. (!) 3(a) — (di arb X H I ch 169 S L A  1959; am 20, 21 ch 61 S L A  1960; aril § 1 ch 27 S^A  1967; am 
y \  ch 253 S L A  1970; am §§ 1, 2 ch 35 S L A  1971; a m / 2 ch 240 S L A  '1976; am § 2 ch 2 6 ^ L A  1976; am S/20 ch 182 S L A  1978)

Effect of umcmtments. —  The 
amendment repeated subsection (e(.
Editor's nops. — ‘V. ’'ions 5 and 

182, SLA t!J78, •mrporU'd to amend this 
section bv/eleting"U) anti" preceding ”t b) 
of this section’ in subsections t/i and (d», 
respectfr'cly. ai d S 20ofc!i. 1$2 purported 
to repeal subsection (n>. Section 27 of ch. 
182 made these nmendmofits and repeal 
effective on the late Unit the Hoard of 
Regents voted to approve the mutters 
under consideration as provided in 5 24 of 
the net. The Hoard u, Regents disapproved, 
all metiers op August 17, I97f 
Consequently./these amendments wgro 
mefTectivc.Opinions/if attorney general. -A The

interaction </ AS  38.oX030lbl, 
38.05.035(a )t 7p<rind (121, A S  35Ar>.040( 11, 
and AS  35.203)10 was examined to deter­
mine <1) which agency of the slate had 
nuthority/o accept title to land transferred 
by the Chloral government and (2) which 
ngcnev'tuid authority t/i manage the land, 
wliitp was convoyed for airport end other 
purposes. The divi/inn of land is the 
pt/per agency for Acceptance of title. The 
division of aviation in the (former) Depart- 
/ment of Public Works possesses the 
authority to ii/innge the granted land for 
airpot 1 and directly related purposes whjic/ 
I lie divisions)! lands possesses the author­
ity to mintage the land for other public 
purposey April 14. 11)77, Op.-AtlV/uen.JTES TO DECISIONS

Scope of suhseelion tiip —  Sllbsertion 
(a) of/his section only eovcrs disposals of 
land/by the eoinmisinoner of natural 
res/urces. Slate v. University of Alaska 
Sufi Cl. Op. No. 2jKw I File No. 4571)1, (i/t 
'2d 807 01)81 y  
Creation obnlnte pnrU including uni­

versity lands. Since creation oni state 
park whidr included university JoihIs wan 
it dixpoprby the legislature, nJl l.y admin- 
isti(iyve ad ion, subsection UA of this sec­
tion' was inapplicable Slide v. University 
of Alaska, Sup. Cl. Op. No. 21103 (KiW No. 
4571)1, 021 P.2d 807 (10811.
Hy eluding AS  41.20.210, creating

Chugach State Park, lhA legislature did 
ont impliedly repeal yuhsediun Oil of this 
section, which prevents disposal of univer­
sity lands hy the commissioner of natural 
resources withmir the approval of tile 
Hoard of Regeins of the University of 
Alaska. AS 4 1 jfO 211) withdrew the udrtic- 
ulur univerKrty land involved ftam the 
operation the iiiiiniigeinenl luvchani.sm 
created Xv subsection tiir and AS
11.40.170l a 1(41, which i/anls certain 
mtinauemenl powers W  the Hoard of 
ItogontH. Stale v. UTuversity of Alaska, 
Kill/tit. Op. No. 2303 (Pile No. 45711), 321 
P.2d 807 111)8 )1,S e c . 38.05.032. S c h o o l lan d  d isp o sitio n  p ro ced u res. Repealed by S 20 clt 182 .SI,A 1978.

Editor's notes. The repealed section 
derived fiom it I. ch. 257, SI,A 1070.

§ 38.05.035 P u b l i c  L a n d s $ 38.05.035

Sec. 38.05.035. Powers and duties of the director, (a) The direc­tor shall(1) have general charge and supervision of the division and may exercise the powers specifically delegated to him; may employ and fix the compensation o f assistants and employees necessary for the oper­ations o f the division; and is the certifying officer o f the division, with the consent of the commissioner, and may approve vouchers for dis­bursements of money appropriated to the division;(2) m anage, inspect and control state lands and improvements on them  belonging to the state and under the jurisdiction o f the division;(3) execute laws, rules, regulations and orders adopted by the com­missioner;(4) prescrihv application procedures and practices for the sale, lease or other disposition o f available lands, resources, property, or interest in them;
(5 )  prescribe le e s  or service charges, with the consent of the commis­sioner, for nny public service rendered;(6) under the conditions and lim itations imposed by law and the commissioner, issue deeds, leases or other conveyances disposing of available lands, resources, property or any interests in them;(7) have jurisdiction over state lands, except those lands acquired by the A laska World W ar II Veterans Hoard and the Agricultural Loan Board or the departm ents or agencies succeeding to their respective functions through foreclosure or default; to this end the director pos­sesses the powers and, with the approval of the commissioner, shall perform the duties necessary to protect the state’s rights and interest in state lands, including the takin g of all necessary action to protect and enforce the state ’s contractual or other property rights;(8) Repealed hy § 20 ch 182 S L A  1978.(9) m aintain such records as the commissioner considers necessary, administer oaths, and do all things incidental to the authority imposed; the following records and files shall he kept confidential upon request o f the person supplying the information;(A) the name o f the person nom inating or applying for the sale, lease, or other disposal of lands hy competitive bidding;(B) before the announced time o f opening, the names of the bidders and I,ho amounts o f the bids;(C) all geological, geophysical and engineering data supplied, whether or not concerned with the extraction or development of nat­ural resources;(D) except as provided in A S  38.05.036, cost data and financial infor­mation submitted in support of applications, bonds, leases aticl similar items;(10) applications for rights-of-way or easements;(K) requests for informal ion or applications hy public agencies for



S 38.05.035 A l a s k a  S t a t u t e s  S u p p l e m e n t § 38.05.035(10) account for the fees, licenses, taxes or other money received in the ad ministration o f A S  38.05.005 — 38.05.370 including the sale or leasing of land, identify their source, and promptly transm it them to the proper fiscal department after crediting them to the proper fund; receipts from land application filing fees and charges for copies of maps and records shall he deposited immediately in the general fund of the state by the director;(11) select and employ or obtain at reasonable compensation cadastral, appraisal, or other professional pers .nel he considers nec­essary for the proper operations of the division;(12) be the certifying agent of the state to select, accept and secure by whatever action is necessary in the name of the state, by deed, sale, gift, devise, judgm ent, operation of law , or other means any lands, of whatever nature or interest, available to the state, and shall be the certifying agent of the state, to select, accept or secure by whatever action is necessary in the name of the state any lands, or title or interest to lands available, granted, or subject to being transferred to the state; for any purpose;(13) Repealed by § 15 ch 181 S L A  1S78; § 20 ch 182 S L A  1978.(14) when he m akes a written finding that the interests of the state will he best served, he m ay, with the consent of the commissioner, approve contracts for the sale, lease, or other disposal of available lands, resources, property or interests in them, and, iri addition to the conditions and lim itations imposed by law, he m ay impose additional conditions or lim itations in the contracts as he, with the consent o f the commiss oner, determines will best serve the interests of the stale; and no contract for the sale, lease, or other disposal o f available lands or interests in them , is legally binding on the state until the commissioner formally records his consent to the contract; but if  the appraised value is not greater than $50,000 in the case of the sale of land or an interest in land, or $5,000 in the case of the annual rental of land or interest in land, the director may approve and issue the contract without the consent or approval o f the commissioner; the written finding shall be available to the public upon request.; before a public hearing, if  heiu, or in any case no less than 21 days before the sale, lease, or other disposal ofavailah le  land, property, resources, or interests in them, the director shall make available to the public a written decision in which he sets out the facts and applicable law upon which he based his deter­mination that the sale, lease, or other disposal will best serve the interests of the state; a written finding is not required before the approval of(A) a contract for a negotiated sale authorized hy A S  38.05.115;(H) t ! ' .' lease of land for a shore fishery site under A S  38.05.082;

§ 38.05.035 P u b l i c  L a n d s
§ 38.05.035

(1) delegate the adm inistrative duties, functions or powers imposed upon him  to a responsible employee in the division;(2) grant preference rights for the lease or purchase o f state land without competitive bia in order to correct the past or future errors or omissions of a state or federal adm inistrative agency when inequitable detriment would otherwise result to a diligent claim ant or applicant due to situations over which the claim ant or applicant had no control; the exercise of this discretionary power operates only to divest the state of its title to or interests in land and may be exercised only w ith theexpress approval o f the commissioner;(3) grant a preference right to a claim ant who shows bona fideimprovement o f state land, or federal land subsequently acquired by the state, and who has in good faith sought to obtain title to the land but who, through error or omission o f others, has been denied title  to it; upon a showing satisfactory to the commissioner, the claim ant may lease or purchase the land a t the price set on the date o f original entry on the land or, i f  a price was not set at that tim e at a price determined by the division to fairly  represent the value of unimproved land at the time the claim  was established, but in no event less than the cost of adm inistration including survey; the error or omission of a predecessor in interest or an agent, adm inistrator, or executor which has clearly prejudiced the claim ant m ay be the basis for granting a preferenceright;(4) sell lands by lottery for less than their appraised value when, in his judgm ent, past scarcity o f land suitable for private ownership in any particular area has resulted in unrealistic land values;(5) when he determ ines it is in the best interest of the state and will avoid injustice to a person or his heirs or devisees, dispose of land, hy direct negotiation to that person who presently uses and who used and made improvements to th at land before Ja n u a ry  3,1959 or his heirs or devisees; the am ount paid for the land shall be its fair market value on the date that the person first entered the land, as determined by the director; a parcel if  land disposed o f under this paragraph shall he of a size consistent, with the person’s prior use, hut may not exce •(! fiveacres;(8) dispose of an interest in land limited to use for agriculturalpurposes hy lottery;(7) convey to an adjoining landowner a parcel of land created hy ahighway right-of-way alignm ent or realignm ent, or a parcel created hythe vacation o f a state-owned right-of-way if(A) he determines th at it is in the best interests of the slate;(B) the parcel does not exceed the minimum lot size under anapplicable zoning code; and(C) the director and the platting authority having land use planningjurisdiction agree that conveyance o f the parcel to the adjoining



S 38.05.035 A l a s k a  S t a t u t e s  S u p p l k l . j n t § 38.05.035(8) for good cause extend for up to 90 days the time for rental orinstallm ent paym ents by a lessee or purchaser o f state land under A S38.05.005 — 38.05.370 i f  reasonable penalties and interest set by the director are paid.tc) A  parcel o f land may he conveyed under (b) o f this section without classification or reclassification under A S  38.05.300.id) A  parcel o f land described in tb) (7) o f this section must be sold at its fair m arket value as determined by the director on the basis of an appraisal completed as provided in A S  38.05.310. N othing in this subsection prevents the sale of land under A S  38.05.055 or 38.05.057 to a person not qualifying as an adjoining landowner i f  the adjoining landowner declines to purchase the land. (S 5 art II ch 169 S L A  1959; am § 1 ch 57 S L A  1960; am SS 2 — 4 ch 61 S L A  1960; am § 1 ch 55 S L A  1962; am § 1 ch 56 S L A  1964; am § 1 ch 98 S L A  1964; am § 1 ch 5 S L A  1965; am § 1 ch 58 S L A  1965; am § 1 ch 194 S L A  1968; am § 1 ch 164 S L A  1972; am SS 2, 3 ch 257 S L A  1976; am SS 1, 2 ch 176 S L A  1978; am § 15 ch 181 S L A  1978; am § 20 ch 182 S L A  1978; am § 1 ch 61 S L A  1980; am §§ 9 — 13 ch 113 S L A  1981/
Ho visor’s notes. —  In subsection tbl 

l7i. the word "convoy" was substituted for 
"dispose” at the beginning of the para­
graph and in subsection <d>, the words "of 
land" were added following "parcel" by the 
revisor of statutes under A S  01.05.031.

Effect of amendments. —  The lirsi 
197H amendment, in subsection (b), substi­
tuted "sell lands by lottery" for "dispose of 
lands by competitive bid" in paragraph (-11 
and inserted "suitable for private 
ownership1 in paragraph 141.

The second 1978 amendment, in subsec­
tion (a), repealed paragraph 113) which 
related to the powers of the director to 
select, administer, and dispose of mental 
health lands for the support of the mental 
health program. The third 1978 amend­
ment, in subsection la), repealed para­
graphs (8) and (13), which related to the 
power of the director to administer the 
l.and Registration Law and to select, 
administer, and dispose of mental health 
land for support of the mental health pro­
gram, respectively. Section 28 of this 
amendatory act makes the repeal of para­
graph (13) effective 3. ly I, 1978, while 
$ 30 of the act makes the repeal of para­
graph (8) el ective July 19, 1978.

The 1980 amendment added "except as 
provided iu AS  38,05.03(5" at the 
beginning of subparagraph (allOliD).

The 198i amendment substituted 
"$50,000” foi "$10,0(10" preceding "in the 
case of the sale of land," substituted 
"$5,000" for "$1,000" ini dim* "in On-

case of the annual rental of land," substi­
tuted semicolons for periods preceding 
"the written finding" and preceding 
"before e public bearing," added “a written 
finding is not required before the approval 
of following "interest of the state" and 
added subparagraplu. (A)-(C) in subsection 
(alt Ml. In subsection (b)(3), the amend­
ment added "the price set on the date of 
original entry on the land or, if a price was 
not set at that time at" preceding "n price 
determined by the division." In subsection 
(h)(5), the amendment substituted "on the 
date that the person first entered the land" 
for "us of that dale" preceding "as deter­
mined by the director." The amendment 
also added paragraphs (7) and (8) of sub­
section (b) and added subsections tc) and 
(d).

Editor’s notes. —  Section 7, ch. 182, 
SLA 1978, purported to amend this section 
by adding a paragraph 17) of subsection tb). 
Section 27 of ch. 182 made this amend­
ment effective on the date that the Hoard 
of Regents voted to approve the matters 
under consideration as provided in § 24 of 
the act.The Hoard of Regents disapproved all matters mi August 17, 1978, Conse­quently. this amendment was ineffective.
Opinions of attorney general. —  The 

interaction of AS 38,00.030th), 
38.05.035<nl(7l and (12), AS 35.05.(110(1), 
and AS 35.20.010 was examined to deter­
mine (I) which agency of I lie* slate luid I. . • '

§ 38.05.036 P u b l i c  L a n d s § 38.05.036

hy the federal government and (2) which 
agency had authority to manage the land, 
which was conveyed for airport and other 
purposes. The division of lands is the 
proper agency for acceptance of title. The 
division of aviation in the (former) Depart­

ment of Public Works possesses the 
authority to manage the granted land for 
airport and directly related purposes while 
the division of lands possesses the author­
ity to manage the land for other public 
purposes. April 14, 1977. Op. Att'y Gen.

N O T E S  T O  D E C ISIONS

Applied in H a m m o n d  v. North Slope 
Borough. Sup. Ct. Op. No. 2499 tFile Nos. 
5550, 5558), 645 P.2d 750 (1982).
Cited in Hammond v. North Slope Bor­

ough, Sip. Ct. Op. No. 2-199 (File Nos. 
5550, 55581, 645 P.2d 750 tl982); State v.

Bering Strait Regional Educ. Attendance 
Area School Dist., Sup. Ct. Op. No. 2025 
(File No. 63S1I, 658 P.2d 784 (1983); 
Chevron U.S.A., Inc. v. LeResche, Sup. Ct. 
Op. No. 2659 (File Nos. 6396, 66481, 
P.2d (1983).S e c . 38.05.036. A u d it  o f  ro y a lty  a n d  n et p ro fil^ jm ym en t?. (a)The D epartin 'i • " f  Revenue shall a ^ t - ' r t ’jjorts, payments, and paym ents due relating to lnyaUy^arrtTnet j)rofijj^«Khrr~oTl aiyf gas contracts, agreem ents, oi^]eagesjinder"AS^8!05.005 — 38J)%1370.(b) The D ep ai^ iC n ^ o fT Ieven u e may inspect all repoffs and other informatipn^fifTxTin support of or relating to roya+Cy and net profits payments, whether or not that inform ation^s'confidcntial, and shall"hold that information confident ial to tlp.H<xtent required under oil and gas agreem ents, contracts, or leajsejCor by A S  38,05.005 —  38.05.370 or A S  43.05.230.(c) A ll information oj>ttuned byjdicrfJepartment of Revenue inflating to royalty and nej^-^fits^prtjfments, including informatioiytibtained under A S  4 3 .0 jH n 0 ^ < jL 8 0 .0 4 0 , may be made av ailab leJtU h e depart­ment, in the^cwTfof summaries and, when in furtherance of the depart­ment’s royalty and net profits functions, relevajjtp irtion s o f the audits. Information made available to the department that was obtained under A S  43.05.010 —  43.80.040 is confidejjtrliland subject to the provisions of A S  43.05.230.(d) The Departm ent ofjitrtfenue may conduct audits tinder this sec­tion concurrently wiUvduclits orjpvestif^nTons under 7^4 3.05 .01 0 —43.80.040, and inpyuseJpfeiTnation obtained from the dcmirtment in tux audits, jjrm djgafT on s, or proceedings under A S  4p.05.0t0 —43.80.040,te) liW tns section, ’'audit” means theprocesspPtSfituiningsufficient •.orapetenL evidentiury m atter through^ rfispection, observation, inquiry, and confirmation to afford a reasonableJxisis for ascertaining the compliance by the subject olHluM y5dit--^tnfThe appluoible law, regulation, lease, agreempiit^S»d'7Fo»lTact terms; it dt/es^not. include any other actions noce£snl^O> adm inister A S  oHJJficOo5 — 38.05.370 pertaining to iijj^ ffu g a s  royalty and nuLproltts payments, including daily accounting functions, certification procedures associated with those accounting functions, and enforcement of payments of nival lies
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