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1 IN T H E  S E N A T E  BY K F R T T U L A

2 S E N A T E  B I L L  NO. 28 0

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  ent i t l e d:  "A n  A c t  r e l a t i n g  to d i s c o u n t s  f or  land; a n d p r o v i d i n g

7 for a n  e f f e c t i v e  d a t e . "

8 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF ALASKA:

9 * S e c t i o n  I. AS 3 8 . 0 5 . 0 5 5  is a m e n d e d  to read:

IC Sec. 3 8 . 0 5 .0 5 5 .  A U C T I O N  S A L E  P R O C E D U R E S .  U n l e s s  a n o t h e r  m e t h o d

11 of sale is r e q u i r e d  u n d e r  AS  38.05, u n d e r  AS 38.07, or u n d e r  A S  38.08,

12 th e sale of s t a t e  lan d  s h a l l  be m a d e  at p u b l i c  a u c t i o n  to the h i g h e : t

13 q u a l i f i e d  b i d d e r  as d e t e r m i n e d  by the d i r e c t o r .  A  b i d d e r  m u s t  a p p e a r

1 4 in p e r s o n  at the a u c t i o n  u n l e s s  m e d i c a l  reaso n s , a t t e n d a n c e  at school,

15 o r  m i l i t a r y  s e r v i c e  o u t s i d e  the s t a t e  p r e v e n t  a t t e nd a n c e .  A  b i d d e r

16 m a y  be r e p r e s e n t e d  by a n  a t t o r n e y  o r  a g e n t  at the a u c t i o n  if the land

17 o f f e r e d  for d i s p o s a l  is c o m m e r c i a l ,  i n d u s t r i a l ,  or a g r i c u l t u r a l  land.

18 A n  a g g r i e v e d  b i d d e r  m \ y  a p p e a l  to the c o m m i s s i o n e r  w i t h i n  five d a y s

19 a f t e r  the sale fo r  a r e v i e w  of the d i r e c t o r ' s  d e t e r m i n a t i o n .  Th e  sal e

20 s h a l l  be c o n d u c t e d  by the d i r e c t o r  [OR H I S  R E P R E S E N T A T I V E , ]  an d  at the

21 tim e  of sale the s u c c e s s f u l  b i d d e r  s ha l l  d e p o s i t  an am o un t  e q u a l  to

22 five p e r c e n t  of the pv.rchase p r i c e  [, O R  IF T H E  P U R C H A S E R  E L E C T S  T O

23 U S E  L A N D  D I S C O U N T S  G R A N T E D  U N D E R  AS  3 8 . 0 5 . 0 5 8 ,  F I V E  P E R C E N T  OF T H E

24 Ak-JUNT B I D  A F T E R  D E D U C T I O N  O F  T H E  D I S C O U N T ]  . T h e d i r e c t o r  [OR H I S

25 R E P R E S E N T A T I V E ]  s h a l l  iir..-iediate]y i s s u e  a r e c e i p t  c o n t a i n i n g  a de-

26 s c r i p t i o n  of the land or propert- p u r c h a s e d ,  the p r i c e  bid, the a m o u n t

27 d e p o s i t e d ,  and the a m o u n t  of any d i s c o u n t  allowed. The r e c e i p t  s h a l l

28 be a c k n o w l e d g e d  in w r i t i n g  by the bidder.

29 * Sec. 2. AS 3 8 . 0 5 . 0 5 7 ( a )  is a m e n d e d  to read:



1 (a) T h e  c o m m i s s i o n e r  m a y  d i s p o s e  of land, i n c l u d i n g  l a n d  l i m i t e d

2 to us e  f o r  a g r i c u l t u r a l  p u r p o s e s ,  by lo t tery. Th e  p u r c h a s e  p r i c e  of

3 l a n d  s o l d  by l o t t er y  s h a l l  be the f a i r  m a r k e t  v a l u e  of the land as

4 d e t e r m i n e d  by the c o m m i s s i o n e r .  T h e  c o m m i s s i o n e r  m a y  sell l and by

5 l o t t e r y  fo r  less t h a n  the f a i r  m a r k e t  v a l u e  of the land on _ a  d e t e r -

6 tni n a t i o n  [IF H E  D E T E R M I N E S ]  that s c a r c i t y  of land  for p r i v a t e  u s e  in

7 t h e  a r e a  of the l and to be so ; has r e s u l t e d  in u n r e a l i s t i c  land

8 v a l u e s .  The c o m m i s s i o n e r  s h a l l  c o n s u l t  w i t h  the a s s e s s o r  of a m u n i c -

9 i p a li t y  b e f o r e  d e t e r m i n i n g  the p u r c h a s e  p r i c e  for land that is l o c a t e d

10 i n  th e m u n i c i p a l i t y  a nd  that is t o b e s o l d  u n d e r  this s e c tion. [BE-

11 F O R E  T H E  C O M M I S S I O N E R  D E T E R M I N E S  T H E  P U R C H A S F  P R I C E  F O R  L A N D  W H I C H  IS

12 L O C A T E D  IN A M U N I C I P A L I T Y  A N D  W H I C H  IS T O  B E  S O L D  U N D E R  T H I S  S EC T I O N ,

13 H E  S H A L L  C O N S U L T  W I T H  T H E  A S S E S S O R  O F  T H E  M U N I C I P A L I T Y . ]  T h e  l o t t e r y

14 s h a l l  be c o n d u c t e d  in p u b l i c  by the c o m m i s s i o n e r  [OR H I S  R E P R E S E N T A -

15 T I V E ] . A n  a p o l i c a n t  m a y  not be s e l e c t e d  to p u r c h a s e  land u n l e s s  the

16 a p p l i c a n t [HE] is p r e s e n t  on the d a t e  a nd  at the p l a c e  that the lot-

17 t e r y  is c o n d u c t e d  u n l e s s  m e d i c a l  r e as o n s ,  a t t e n d a n c e  at scho o l , or

18 m i l i t a r y  s e r v i c e  o u t s i d e  the s t a t e  p r e v e n t  a t t e n d a n c e .  A n  a p p l i c a n t

19 m a y  be r e p r e s e n t e d  by an a gent o n  the d a y  of the l o t t e r y  if the laud

20 o f f e r e d  for sale is c o m m e r c i a l ,  indust r i a l , o r  a g r i c u l t u r a l  land. O n

21 the day of the l o t t e r y  a p u r c h a s e r  s e l e c t e d  by lot s h a ll  d e p o s i t  an

22 a m o u n t  e q u a l  to five p e r c e n t  of the p u r c h a s e  p r i c e  [, O R  IK T H E  PUR-

23 C H A S E R  E L E C T S  TO U S E  L A N D  D l S C O u n S  G R A N T E D  U N D E R  AS 3 8 . 0 5 . 0 5 8 ,  F I V E

24 P E R C E N T  OF  T H E  P U R C H A S E  P R I C E  A I T E R  D E D U C T I O N  O F  T H E  D I S C O U N T . ]

25 * Sec. 3. A S  3 8 . 0 5 . 0 5 7 ( b )  is a m e n d e d  to read:

26 (b) To q u a l i f y  to p a r t i c i p a t e  in a l o t t e r y  u n d e r  (a) of this

27 se c t i o n ,  an ap p licant [A P O T E N T I A L  P U R C H A S E R ]  s hall

28 (1) at the time of a p p l i c a t i o n  h a v e  a t t a i n e d  the age of 18;

29 (2) su b m i t  proof, as r e q u i r e d  by r e g u l a t i o n ,  tha t  the
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a p p l i c a n t  [HE] has b e e n  a r e s i d e n t  of t h e s t a t e  f o r  n o t  less t h a n  one 

y e a r  i m m e d i a t e l y  p r e c e d i n g  the d a t e  the [HIS] a p p l i c a t i o n  w a s  s u b­

mi t t e d ;  and

(3) c e r t i f y  that the a p p l i c a n t  [HE] has not p u r c h a s e d  land 

at a s a l e  b y  l o t t e ry  in the s t a t e  w i t h i n  e i g h t  y e a r s  i m m e d i a t e l y  

p r e c e d i n g  the s ale date.

* Sec. 4. AS 3 8 . 0 5 . 0 5 8 ( a )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(a) T h e  c o m m i s s i o n e r  s hall g r a nt  a n  e l i g i b l e  p e r s o n  d i s c o u n t s  o n  

the p u r c h a s e  p r i c e  of land sold u n d e r  t h i s  c h a p t e r  w h i c h  is not c l a s s­

if i e d  for c o m m e r c i a l  or i n d u s t r i a l  u s e . _\T o  be e l i g i b l e  for a d i s c o u n t  

'O-T50 p e r c e n t  on e a c h  p a y m e n t  e s t a b l i s h e d  by the c o m m i s s i o n e r ,  a 

p e r s o n  m u s t  be a r e s i dent of the s t a t e for the v e flr p r e c e d ing t:he_ 

p a y m e n t  T h e  p o r T T o n ^ o f  a n  a n n u a l  p a y m e n t  that e x c e e d s  10 p e r c e n t  of 

the p u r c h a s e  p r i c e  of the land is e l i g i b l e  for d i s c o u n t  o n l y  u n d e r  (g) 

of this section. D i s c o u n t s  g r a n t e d  u n d e r  this s e c t i o n  m a y  not e x c e e d

50 p e r c e n t  of the total p u r c h a s e  p r i c e  of the land o r  $2.5,000, w h i c h­

e v e r  amou n t  is l'-i*5- e x c e p t  that d i s c o u n t s  g r a n t e d  to an e l i g i b l e  

v e t e r a n  u n d e r  this s e c t i o n  may not e x c e e d  75 p e r c e n t  of the t o t a l  

p u r c h a s e  p r i c e  of the land or $ 3 7 , 5 0 0 ,  w h i c h e v e r  am o un t  is less. 

D i s c o u n t s  m a y  be u s e d  by an e l i g i b l e  v e t e r a n  to p u r c h a s e  land o f f e r e d  

at a r e s t r i c t e d  sale u n d e r  AS 38.05 .0 6 7 .

* Sec. 5. AS 3 8 . 0 5 . 0 5 8 ( b )  is a m e n d e d  to read:

(b) T o  be e l i g i b l e  for [A] d i s c o u n t e d  p a y m e nts [ P U R C H A S E  PRICE]

u n d e r  (a) of this section, a p e r s o n  s h a l l

(1) hav e  b e e n  p h y s i c a l l y  p r e s e n t  in the s tate f o r  the 

1 2 - m o n t h  p e r i o d  be f o r e  the d ate p a y m e nt is due for the y e a r  [SALE], 

e x c e p t  for b r i e f  intervals, m i l i t a r y  s e r v i c e ,  a t t e n d a n c e  at an e d u c a­

t i o n a l  or t r a i n i n g  i n s t i t u t i o n  o r  for a b s e n c e  for g o o d  cause;

(2) m a i n t a i n  a p l a c e of r e s i d e n c e  in the state;
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f (3) BE R E G I S T E R E D  T O  V O T E  IN T H E  STATE;]

(4) not h a v e  c l a i m e d  r e s i d e n c e  in any o t h e r  s t a t e  for any 

p u r p o s e  d u r i n g  the 1 ? -month p e r i o d  i m m e d i a t e l y  b e f o r e  the d a t e  p a y m e n t  

i s du e  fo r the y e ar [ S A L E ] ;

(5) s h o w  by all a t t e n d i n g  c i r c u m s t a n c e  an in t e n t  to m a i n­

t a i n  r e s i d e n c e  in the s t a t e  [THAT H I S  I N T E N T  IS T O  M A K E  A L A S K A  H I S  

C O N T I N U O U S  R E S I D E N C E ] ;  and

(6) hav e  a t t a i n e d  the age of 18 at the d a t e  of sale.

* Sec. 6. AS 3 8 . 0 5 . 0 5 8 ( c )  is a m e n d e d  to read:

(c) A p e r s o n  s e e k i n g  to e s t a b l i s h  a n d  m a i n t a i n  e l i g i b i l i t y  for 

d i s c o u n t s  [A DIS C O UN T ]  u n d e r  this s e c t i o n  s h a l l  p r e s e n t  p r o o f  m e e t i n g  

the c r i t e r i a  set out in (b) of this s e c t i o n  to the dir e c to r .  A  p e r s o n  

w h o  s u bm i t s  i n f o r m a t i o n  to the d i r e c t o r  u n d e r  this s e c t i o n  k n o w i n g  it 

to be false is g u i l t y  of a f e l o n y  and, u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  

by i m p r i s o n m e n t  for not m o r e  t h a n  f ive years, or by a fine of not m o r e  

t h a n  $50,000, or by both.

* Sec. 7. AS 3 8 . 0 5 . 0 5 8 ( d )  is a m e n d e d  to read:

(d) A p e r s o n  is e n t i t l e d  to d i s c o u n ts _ o n  not m o r e  t h a n  one 

[ D I S C O U N T  ON THE] p u r c h a s e  [PRICE] of lan d  u n d e r  this s e c t i o n  in a 

[HIS] lifetime. D i s c o u n t s  [A D I S C O U N T ]  g r a n t e d  u n d e r  this s e c t i o n  m a y  

be a p p l i e d  o n l y  to the a c q u i s i t i o n  cf s u r f a c e  rights to s tate land. 

D i s c o u n t s  [A D I S C O UN T ]  m a y  not be a p p l i e d  to costs s u c h  as s u r v e y  

costs, road d e v e l o p m e n t  costs, u t i l i t y  a s s e s s m e n t s ,  or o t h e r  costs as 

d e t e r m i n e d  by the d i r e c t o r  w h i c h  a r e  r e i m b u r s a b l e  to the state. In 

all cases, a c a s h  d o w n  p a y m e n t  of at least five p e r c e n t  of the [ D I S­

COU N T E D ]  p u r c h a s e  p r i c e  of the land s hall be m a d e  at the time of sale.

* Sec. 8. AS 3 8 . 0 5 . 0 5 8  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(g) A p u r c h a s e r  ma y  a p pl y  to the c o m m i s s i o n e r  for a d i s c o u n t  on 

the p o r t i o n  of an a n n u a l  p a y m e n t  that e x c e e d s  10 perc e nt  of the pur-



1 c h a s e  p r i c e  of the l a n d  u p o n  r e q u e s t  by th e  p u r c h a s e r  w i t h i n  11 y e a r s

2 a f t e r  the p u r ch a s e .  T h e c o m m i s s i o n e r  s h a l l  g r a n t  the d i s c o u n t  if rhe
W

3 p a y m e n t  w o u l d  h a v e  b e e n  e l i g i b l e  f o r  the d i s c o u n t  I ad it b e e n  m a d e  in

4 a m o u n t s  a n d  at t imes th*»t w o u l d  h a v e  m e t the r e q u i r e m e n t s  of (a) of

5 this section.

6 * Sec. 9. T h i s  Act t a k e s  e ff e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.-

7 1 0 . 0 7 0 ( c ) .
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• * . NOTICE: This opinion is subject to formal correction before publication in
the Pacific Reporter. Readers are requested to bring typographical or 
other formal errors to the attention of the Clerk of the Appellate Courts,
303 K Street, Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

D O N  G I L M A N ,  K e n a i  P e n i n s u l a  
B o r o u g h  M a y o r ,  F R A N C I S  B R Y M E R ,  
B o r o u g h  C l e r k ,  P H I L L I P  W A R I N G ,  

B o r o u g h  P l a n n i n g  D i r e c t o r ,  a n d  

E L R O Y  B A R T O N ,  F i n a n c e  D i r e c t o r ,

A p p e l l a n t s ,

v.

H A R R Y  V. M A R T I N ,  L A R R Y  C. Z E R V O S , 

G A R L A N D  D E A N  T H O M P S O N  a n d  H A R R Y  V. 
M A R T I N ,  a K e n a i  P e n i n s u l a  B o r o u g h  
A s s e m b l y m e m b e r ,

A p p e l l e e s .

N o .  5 9 3 7  

O P I N I O N

[No. 2 6 5 2  - A p r i l  I, 1 9 8 3 1

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  

o f  A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  K e n a i ,  

R a l p h  E. M o o d y ,  J u d g e .

A p p e a r a n c e s :  A d r i e n n e  P. F e d o r ,  R o b e r t  C>
E r v i n ,  E r w i n ,  S m i t h  &  G a r n e t t ,  A n c h o r a g e ,  a n d  

A n d r e w  S a r i s k y ,  K e n a i  B o r o u g h  A t t o r n e y ,  
S o l d o t n a ,  f o r  A p p e l l a n t s .  C a r l  A. L a r s o n ,  
K e n a i ,  f o r  A p p e l l e e .  R o b e r t  M. M a y n a r d ,  

A s s i s t a n t  A t t o r n e y  G e n e r a l ,  W i l s o n  L. C o n d o n ,  

A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  A m i c u s  C u r i a e  
S t a t e  o f  A l a s k a .

B e f o r e :  B u r k e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,

a n d  C o m p t o n ,  J u s t i c e s ,  a n d  J o h n s t o n e ,  S u ­

p e r i o r  C o u r t  J u d g e . *  [ C o n n o r  a n d  M a t t h e  
J u s t i c e s ,  n o t  p a r t i c i p a t i n g . ]

C O M P T O N ,  J u s t i c e .

R A B I N O W I T Z ,  J u s t i c e ,  d i s s e n t i n g  i n  p a r t .

* J o h n s t o n e ,  S u p e r i o r  C o u r t  J u d g e ,  s i t t i n g  b y  

a s s i g n m e n t  m a d e  p u r s u a n t  t o  A l a s k a  R. A p p .  P. 1 0 6 ( a ) .



T h i s  a p p e a l  c o n c e r n s  t h e  v a l i d i t y  o f  t h e  l a n d  s a l e  

l o t t e r y  o r d i n a n c e  e n a c t e d  b y  t h e  K e n a i  P e n i n s u l a  B o r o u g h  

( " t h e  B o r o u g h " ) .  T h e  s u p e r i o r  c o u r t  e n t e r e d  a d e c l a r a t o r y  

j u d g m e n t  t h a t  t h e  o r d i n a n c e  a u t h o r i z i n g  t h e  l o t t e r y  v i o l a t e s  

t h e  e q u a l  p r o t e c t i o n  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  a n d  A l a s k a  

C o n s t i t u t i o n s  b e c a u s e  i t  r e q u i r e s  p a r t i c i p a n t s  t o  h a v e  b e e n  

r e s i d e n t s  o f  t h e  B o r o u g h  f o r  o n e  y e a r  p r e c e d i n g  t h e i r  a p p l i ­

c a t i o n s  a n d  b e c a u s e  p a r t i c i p a n t s  m a y  f i l e  a n  u n l i m i t e d  

n u m b e r  o f  a p p l i c a t i o n s  f o r  a n y  p a r c e l  o f  l a n d  u p o n  p a y m e n t

o f  a n o n r e f u n d a b l e  $ 1 0 . 0 0  f e e  f o r  e a c h  a p p l i c a t i o n .  T h e

s u p e r i o r  c o u r t  f u r t h e r  d e c l a r e d  t h a t  t h e  o r d i n a n c e  v i o l a t e s  

t h e  s t a t u t e  p r o h i b i t i n g  c e r t a i n  f o r m s  'of g a m b l i n g  i n  t h e  

s t a t e .

W e  c o n c l u d e  t h a t  t h e  o r d i n a n c e  d o e s  n o t  v i o l a t e

t h e  s t a t u t e  p r o h i b i t i n g  u n l a w f u l  g a m b l i n g .  W e  a g r e e  w i t h  

t h e  s u p e r i o r  c o u r t ,  h o w e v e r ,  t h a t  t h e  o r d i n a n c e  is u n c o n s t i ­

t u t i o n a l  i n s o f a r  a s  i t  r e q u i r e s  p a r t i c i p a n t s  t o  h a v e  b e e n  

r e s i d e n t s  o f  t h e  B o r o u g h  f o r  o n e  y e a r  p r e c e d i n g  t h e i r  a p p l i ­

c a t i o n s .  W e  a l s o  c o n c l u d e  t h a t  t h e  o r d i n a n c e  i s  u n c o n s t i t u ­

t i o n a l  t o  t h e  e x t e n t  t h a t  i t  g r a n t s  a f i v e  p e r c e n t  r e d u c t i o n  

i n  t h e  s a l e  p r i c e  o f  a p a r c e l  f o r  e a c h  y e a r  o f  r e s i d e n c y  i n  

t h e  B o r o u g h ,  u p  t o  a m a x i m u m  r e d u c t i o n  o f  f i f t y  p e r c e n t .  

T h i s  p r o v i s i o n  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n  f o r  t h e  s a m e  r e a s o n s  t h a t  t h e

i n i t i a l  d i s t r i b u t i o n  p l a n  f o r  t h e  p e r m a n e n t  f u n d  l i v i d e n d



p r o g r a m  w a s  h e l d  u n c o n s t i t u t i o n a l  i n  Z o b e l  v. W i l l i a m s , 

  U . S .  ______, 7 2  L. E d .  2 d  6 7 2  ( 1 9 8 2 )  (Z o b e l  I I I ).

I . F A C T U A L  A N D  P R O C E D U R A L  B A C K G R O U N D

I n  S e p t e m b e r  1 9 7 9 ,  t h e  K e n a i  P e n i n s u l a  B o r o u g h  

A s s e m b l y  e n a c t e d  O r d i n a n c e  7 9 - 5 3 ,  w h i c h  i s  e n t i t l e d ,  " P r o ­

v i d i n g  f o r  t h e  D i s p o s a l  o f  C e r t a i n  P a r c e l s  o f  B o r o u g h  

S e l e c t e d  L a n d s  b y  L o t t e r y  S a l e . "  T h i s  o r d i n a n c e  a u t h o r i z e s  

t h e  s a l e  b y  l o t t e r y  o f  c e r t a i n  B o r o u g h  l a n d s  a t  f a i r  m a r k e t  

v a l u e  t o  p e r s o n s  w h o  f i l e  a p p l i c a t i o n s  w i t h i n  t e n  d a y s  o f  

t h e  l o t t e r y .  S e c t i o n  4 ( 3 )  o f  t h e  o r d i n a n c e  p r o v i d e s  t h a t ,  

i n  o r d e r  t o  b e  e l i g i b l e  f o r  t h e  l o t t e r y ,  t h e  a p p l i c a n t  m u s t  

b e  a r e s i d e n t  o f  t h e  B o r o u g h  f o r  a t  l e a s t  o n e  y e a r  i m m e d i ­

a t e l y  p r i o r  t o  t h e  s a l e .  S e c t i o n  3 ( 7 )  p r o v i d e s  t h a t  t h e r e  

s h a l l  b e  a f i v e  p e r c e n t  r e d u c t i o n  i n  t h e  s a l e  p r i c e  " f o r  

e a c h  f u l l  y e a r  o f  B o r o u g h  r e s i d e n c e  u p  t o  a m a x i m u m  c r e d i t  

o f  5 0 % . "  lro l i m i t a t i o n  is p l a c e d  o n  t h e  n u m b e r  o f  a p p l i c a ­

t i o n s  t h a t  m a y  b e  f i l e d  b y  a p e r s o n  f o r  a p a r t i c u l a r  p a r c e l ,  

s o  l o n g  as a n o n r e f u n d a b l e  $ 1 0 . 0 0  f e e  is p a i d  f o r  e a c h  

a p p l i c a t i o n .

T h e  f i r s t  l o t t e r y  s a l e  w a s  s c h e d u l e d  t o  t a k e  p l a c e  

i n  K e n a i ,  A l a s k a ,  o n  O c t o b e r  20, 1 9 7 9 .  H a r r y  M a r t i n ,  a

m e m b e r  o f  t h e  K e n a i  P e n i n s u l a  B o r o u g h  A s s e m b l y ,  o b j e c t e d  t o  

thf s a l e  b e c a u s e  h e  b e l i e v e d  O r d i n a n c e  7 9 - 5 3  t o  b e  u n c o n ­

s t i t u t i o n a l .  O n  O c t o b e r  4, 1 9 7 9 ,  M a r t i n  f i l e d  a c o m p l a i n t

i n  t h e  s u p e r i o r  c o u r t  a g a i n s t  t h e  M a y o r ,  C l e r k ,  P l a n n i n g
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D i r e c t o r  a n d  F i n a n c e  D i r e c t o r  o f  K e n a i  P e n i n s u l a  B o r o u g h  

( h e r e i n a f t e r  c o l l e c t i v e l y  r e f e r r e d  t o  a s  " t h e  B o r o u g h " ) .  

M a r t i n  s o u g h t  a d e c l a r a t o r y  j u d g m e n t  t h a t  t h e  o r d i n a n c e  is 

i n v a l i d ,  a s  w e l l  a s  a n  i n j u n c t i o n  a g a i n s t  t h e  s c h e d u l e d  

l o t t e r y  s a l e .  'n O c t o b e r  1 9 ,  1 9 7 ^ ,  M a r t i n  a m e n d e d  h i s

c o m p l a i n t  t o  i n c l u d e  t w o  a d d i t i o n a l  p l a i n t i f f s ,  L a r r y  Z e r v o s  

a n d  G a r l a n d  T h o m p s o n ,  n e i t h e r  o f  w h o m  w a s  e l i g i b l e  t o  p a r ­

t i c i p a t e  i n  t h e  s c h e d u l e d  l o t t e r y  s a l e  u n d e r  t h e  p r o v i s i o n s  

o f  t h e  o r d i n a n c e .

A  p r e l i m i n a r y  i n j u n c t i o n  w a s  i s s u e d ,  r e s t r a i n i n g  

t h e  B o r o u g h  f r o m  h o l d i n g  t h e  l o t t e r y  s a l e  u n t i l  t h e  c o n s t i ­

t u t i o n a l  i s s u e s  r a i s e d  b y  t h e  p l a i n t i f f s  w e r e  a d j u d i c a t e d  o n  

t h e  m e r i t s .  T h e  p a r t i e s  s u b s e q u e n t l y  f i l e d  c r o s s - m o t i o n s  

f o r  s u m m a r y  j u d g m e n t .  T h e  o n l y  s i g n i f i c a n t  i s s u e  r a i s e d  i n  

t h e s e  m o t i o n s  t h a t  h a s  n o t  a l r e a d y  b e e n  r e f e r r e d  to is t h e  

a r g u m e n t  m a d e  b y  t h e  B o r o u g h  t h a t  n o n e  o f  t h e  p l a i n t i f f s  h a s  

s t a n d i n g  t o  m a i n t a i n  t h i s  a c t i o n .

T h e  s u p e r i o r  c o u r t  d e t e r m i n e d  t h a t  t h e r e  w e r e  n o  

m a t e r i a l  i s s u e s  o f  f a c t  i n  d i s p u t e  a n d ,  t h e r e f o r e ,  t h e  c a s e  

c o u l d  p r o p e r l y  b e  r e s o l v e d  b y  s u m m a r y  j u d g m e n t .  T h e  c o u r t  

c o n c l u d e d  t h a t  t h e  p l a i n t i f f s  h a v e  s t a n d i n g  t o  m a i n t a i n  t h e  

a c t i o n .  O n  t h e  m e r i t s ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  o n e -  

v e a r  r e s i d e n c y  r e q u i r e m e n t  b e a r s  n o  r a t i o n a l  r e l a t i o n s h i p  t o  

t h e  s t a t e d  o b j e c t i v e s  o f  t h e  o r d i n a n c e  a n d  t h u s  t h e  r e s i ­

d e n c y  r e q u i r e m e n t  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f
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t h e  f o u r t e e n t h  a m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  

as w e l l  a s  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  a r t i c l e  I, s e c t i o n  

1, o f  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  c o u r u  f u r t h e r  c o n c l u d e d  

t h a t  t h e  o r d i n a n c e  v i o l a t e s  t h e  s t a t u t e  p r o h i b i t i n g  c e r t a i n  

f o r m s  o f  g a m b l i n g  i n  A l a s k a  b e c a u s e  i t  e s t a b l i s h e s  a 

l o t t e r y .  T h e  c o u r t  a c c o r d i n g l y  e n j o i n e d  t h e  B o r o u g h  f r o m  

e n f o r c i n g  o r  i m p l e m e n t i n g  t h e  o r d i n a n c e .

T h e  B o r o u g h  a p p e a l s  f r o m  t h i s  j u d g m e n t .  I t  c o n ­

t e n d s  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  i n  d e t e r m i n i n g  t h a t  t h e  

p l a i n t i f f s  h a v e  s t a n d : . n g  t o  m a i n t a i n  t h e  a c t i o n  a n d  f u r t h e r  

e r r e d  i n  d e t e r m i n i n g  t h a t  t h e  o r d i n a n c e  is i n v a l i d  i n  a n y  

r e s p e c t .

I I . S T A N D I N G

W e  f i r s t  c o n s i d e r  t h e  a r g u m e n t  o f  t h e  B o r o u g h  t h a t  

n o n e  o f  t h e  p l a i n t i f f s  h a s  s t a n d i n g  t o  m a i n t a i n  t h i s  a c t i o n .  

H a r r y  M a r t i n  h a s  b e e n  a r e s i d e n t  o f  K e n a i  f o r  a s u b s t a n t i a l  

p e r i o d  o f  t i m e  a n d  w a s  a m e m b e r  o f  t h e  K e n a i  P e n i n s u l a  

B o r o u g h  A s s e m b l y  a t  t h e  t i m e  O r d i n a n c e  7 9 - 5 3  w a s  e n a c t e d .  

M a r t i n  c o n t e n d s  t h a t  h e  h a s  s t a n d i n g  b o t h  i n  h i s  i n d i v i d u a l  

c a p a c i t y  a n d  i n  h i s  r e p r e s e n t a t i v e  c a p a c i t y  a s  a n  e l e c t e d  

o f f i c i a l .  T h e  s u p e r i o r  c o u r t  c o n c l u d e d  t h a t  M a r t i n  h a s  n o  

s t a n d i n g  a s  a n  i n d i v i d u a l ,  p r e s u m a b l y  o n  t h e  b a s i s  t h a t  

M a r t i n  i s  e l i g i b l e  t o  p a r t i c i p a t e  i n  t h e  l o t t e r y  s a l e  a n d  

t h u s  h a s  n o t  s u s t a i n e d  a n y  " i n j u r y  i n  f a c t "  f r o m  t h e  e n a c t ­

m e n t  o f  t h e  a l l e g e d l y  u n c o n s t i t u t i o n a l  o r d i n a n c e .  T h e  c o u r t
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c o n c l u d e d ,  h o w e v e r ,  t h a t  M a r t i n  d o e s  h a v e  s t a n d i n g  a s  a n

e l e c t e d  o f f i c i a l .  T h e  c o u r t  s t a t e d ,  " H a v i n g  t a k e n  a n  o a t h  

t o  u p h o l d  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  a n d  t h e  

C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s ,  p l a i n t i f f  M a r t i n  h a s  a 

d u t y  a n d  e t h i c a l  o b l i g a t i o n  t o  c h a l l e n g e  a n y  o r d i n a n c e  

p a s s e d  b y  t h e  a s s e m b l y  o f  w h i c h  h e  w a s  a m e m b e r  a n d  w h i c h  h e  

o p p o s e d . "

W e  n e e d  n o t  r e v i e w  t h e  c o u r t ' s  c o n c l u s i o n  t h a t

M a r t i n  h a s  s t a n d i n g  a s  a n  e l e c t e d  o f f i c i a l  b e c a u s e  w e  h o l d ,

c o n t r a r y  t o  t h e  s u p e r i o r  c o u r t ,  t h a t  h e  h a s  s t a n d i n g  a s  a n

i n d i v i d u a l .  I n  M o o r e v . S t a t e , 5 5 3  P . 2 d  8 ( A l a s k a  1 9 7 6 ) ,  w e

a d d r e s s e d  t h e  i s s u e  o f  s t a n d i n g :

[ T ] h e  c o n c e p t  o f  s t a n d i n g  h a s  b e e n  
i n t e r p r e t e d  b r o a d l y  i n  A l a s k a ,  f a v o r i n g  

i n c r e a s e d  a c c e s s i b i l i t y  t o  j u d i c i a l  

f o r u m s .  I n  C o g h i l l  v .  B o u c h e r , 5 1 1  P . 2 d  

1 2 9 7 ,  1 3 0 3  ( A l a s k a  1 9 7 3 ) ,  w e  n o t e d  t h a t  

" [ i ] n  t h e  p a s t  . . . t h i s  c o u r t  h a s  
d e p a r t e d  f r o m  a r e s t r i c t i v e  i n t e r p r e ­

t a t i o n  o f  t h e  s t a n d i n g  r e q u i r e m e n t . "

W h e t h e r  a p a r t y  h a s  s t a n d i n g  t o  

o b t a i n  j u d i c i a l  r e s o l u t i o n  o f  a c o n t r o ­
v e r s y  d e p e n d s  o n  w h e t h e r  t h e  p a r t y  h a s  a 
s u f f i c i e n t  p e r s o n a l  s t a k e  i n  t h e  o u t c o m e  

o f  t h e  c o n t r o v e r s y .  I n  o u r  r e c e n t  

d e c i s i o n  o f  W a g s t a f f  v. S u p e r i o r  C o u r t ,

F a m i l y  D i v i s i o n , 5 3 5  P . 2 d  1 2 2 0 ,  1 2 2 5

( A l a s k a  1 9 7 5 ) ,  w e  d e s c r i b e d  t h i s  r e ­

q u i r e m e n t  i n  t e r m s  o f  " i n j u r y - i n - f a c t , " 
a n d  e x p l a i n e d  t h a t  i t s  p u r p o s e  i s  t o  

a s s u r e  t h e  a d v e r s i t y  w h i c h  i s  f u n d a ­
m e n t a l  t o  j u d i c i a l  p r o c e e d i n g s .

5 5 3  P . 2 d  a t  2 3  ( f o o t n o t e s  o m i t t e d ) .

M a r t i n  h a s  b e e n  a r e s i d e n t  a n d  t a x p a y e r  o f  K e n a i

f o r  m a n y  y e a r s .  P r i o r  to t h e  i s s u a n c e  o f  t h e  i n j u n c t i o n
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p r o h i b i t i n g  t h e  B o r o u g h  f r o m  c o n d u c t i n g  t h e  l o t t e r y  s a l e ,  

t h e  B o r o u g h  h a d  s p e n t  o v e r  $ 3 6 , 0 0 0 . 0 0  i n  a d m i n i s t r a t i v e  a n d  

p u b l i s h i n g  c o s t s  f o r  t h e  p r o p o s e d  l o t t e r y ,  a t  w h i c h  a p p r o x i ­

m a t e l y  8 2 5  a c r e s  w e r e  t o  b e  s o l d .  A n y  r e s i d e n t  o r  t a x p a y e r  

o f  a m u n i c i p a l i t y  h a s  a s u f f i c i e n t  i n t e r e s t  i n  t h e  d i s p o s i ­

t i o n  o f  a  s i g n i f i c a n t  n u m b e r  o f  a c r e s  o f  t h e  m u n i c i p a l i t y ' s  

l a n d  t o  s e e k  a d e c l a r a t o r y  j u d g m e n t  a s  t o  t h e  v a l i d i t y  o f  

t h e  d i s p o s i t i o n .  T h u s ,  a s  a r e s i d e n t  a n d  t a x p a y e r  o f  K e n a i ,  

M a r t i n  h a s  a s u f f i c i e n t  p e r s o n a l  s t a k e  i n  t h e  o u t c o m e  o f  

t h i s  c o n t r o v e r s y  t o  a s s u r e  t h e  a d v e r s i t y  t h a t  is f u n d a m e n t a l  

t o  j u d i c i a l  p r o c e e d i n g s .

T h e  s t a n d i n g  o f  p l a i n t i f f s  L a r r y  Z e r v o s  a n d  G a r ­

l a n d  T h o m p s o n  i s  o b v i o u s .  G a r l a n d  T h o m p s o n  h a s  r e s i d e d  i n  

t h e  K e n a i  P e n i n s u l a  B o r o u g h  s i n c e  A u g u s t  20, 1 9 7 9 .  H e  w o u l d  

h a v e  b e e n  i n e l i g i b l e  t o  p a r t i c i p a t e  i n  t h e  l o t t e r y  s a l e  

s c h e d u l e d  f o r  O c t o b e r  20, 1 9 7 9 ,  b e c a u s e  a t  t h a t  time: h e  h a d  

n ^ t  r e s i d e d  i n  t h e  B o r o u g h  f o r  o n e  y e a r .  T h o m p s o n  c h a l ­

l e n g e s  t h e  p r o v i s i o n  o f  t h e  o r d i n a n c e  r e q u i r i n g  o n e - y e a r  

r e s i d e n c e  i n  t h e  B o r o u g h .  T h o m p s o n  h a s  s u s t a i n e d  a n  " i n j u r y  

i n  f a c t "  frcrn t h i s  r e s i d e n c y  r e q u i r e m e n t  a n d  t h u s  h a s  a 

s u f f i c i e n t  p e r s o n a l  s t a k e  i n  t h e  o u t c o m e  o f  t h e  c o n t r o v e r s y .

L a r r y  Z e r v o s  h a s  r e s i d e d  i n  A n c h o r a g e  s i n c e  D e c e m ­

b e r  4, 1 9 7 8 .  H e  w o u l d  h a v e  b e e n  i n e l i g i b l e  to p a r t i c i p a t e

i n  t h e  l o t t e r y  s a l e  s c h e d u l e d  f o r  O c t o b e r  20, 1 9 7 9 ,  b e c a u s e  

h e  h a d  n o t  r e s i d e d  i n  t h e  K e n a i  P e n i n s u l a  B o r o u g h  f o r  o n e  

y e a r  a t  t h a t  t i m e .  Z e r v o s  c h a l l e n g e d  t h e  p r o v i s i o n  i n  t h e

II
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o r d i n a n c e  r e q u i r i n g  r e s i d e n c e  i n  t h e  B o r o u g h .  A s  w i t h  

T h o m p s o n ,  i t  i s  a p p a r e n t  t h a t  Z e r v o s  h a s  s u s t a i n e d  a n  

" i n j u r y  i n  f a c t "  f r o m  t h i s  r e s i d e n c y  r e q u i r e m e n t  a n d  t h u s  

h a s  a  s u f f i c i e n t  p e r s o n a l  s t a k e  i n  t h e  o u t c o m e  o f  t h e  c o n ­

t r o v e r s y .

I I I .  C R I M I N A L  L O T T E R Y  

W e  n e x t  a d d r e s s  w h e t h e r  O r d i n a n c e  7 9 - 5 3  i s  i n v a l i d  

o n  t h e  b a s i s  t h a t  i t  v i o l a t e s  t h e  s t a t u t e  p r o h i b i t i n g

c e r t a i n  f o r m s  o f  g a m b l i n g  i n  t h e  s t a t e .  A S  1 1 . 6 6 . 2 0 0  s t a t e s  

i n  p a r t :  " ( a )  A  p e r s o n  c o m m i t s  t h e  o f f e n s e  o f  g a m b l i n g  i f

h e  e n g a g e s  i n  u n l a w f u l  g a m b l i n g . "  ( E m p h a s i s  a d d e d . )  " U n -
t

l a w f u l "  i s  d e f i n e d  i n  A S  1 1 . 6 6 . 2 8 0 ( 1 1 )  a s  " n o t  s p e c i f i c a l l y  

a u t h o r i z e d  b y  l a w . "  A S  1 1 . 6 6 . 2 8 0 ( 2 )  d e f i n e s  g a m b l i n g  as

f o l l o w s :

" [ G ] a m b l i n g "  m e a n s  t h a t  a p e r s o n  s t a k e s  

o r  r i s k s  s o m e t h i n g  o f  v a l u e  u p o n  t h e  
o u t c o m e  o f  a c o n t e s t  o f  c h a n c e  o r  a 

f u t u r e  c o n t i n g e n t  e v e n t  n o t  u n d e r  h i s  
c o n t r o l  o r  i n f l u e n c e ,  u p o n  a n  a g r e e m e n t  

o r  u n d e r s t a n d i n g  t h a t  h e  o r  s o m e o n e  e l s e  

w i l l  r e c e i v e  s o m e t h i n g  o f  v a l u e  i n  t h e  
e v e n t  o f  a c e r t a i n  o u t c o m e .

T h e  s u p e r i o r  c o u r t  c o n c l u d e d  t h a t  O r d i n a n c e  7 9 - 5 3  

v i o l a t e d  A S  1 1 . 6 0 . 0 1 0  b e c a u s e  t h e  o r d i n a n c e  s e t  u p  a l o t ­

t e r y .  T h e  c o u r t  s t a t e d :

B y  p a y m e n t  o f  t h e  c o n s i d e r a t i o n  o f  
$ 1 0 .0 0 , a n  a p p l i c a n t  m a y  m a k e  u n l i m i t e d  

- f i l i n g s  o n  a p a r t i c u l a r  p a r c e l  o f  p r o p ­

e r t y .  W h e t h e r  o r  n o t  t h e  p a r t i c u l a r  
a p p l i c a n t  i s  s e l e c t e d  i s  p u r e l y  c h a n c e ,  
a n d  t h e  p r i z e  t h a t  h e  o r  s h e  g a i n s  b y  

t h a t  s e l e c t i o n  is t h e  r i g h t  o r  o p t i o n ,
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w h i c h  i s  a v a l u a b l e  p r o p e r t y  r i g h t ,  t o  

p u r c h a s e  p r o p e r t y  f r o m  t h e  b o r o u g h .

E v e n  a s s u m i n g  t h a t  t h e  s u p e r i o r  c o u r t  c o r r e c t l y  

d e c i d e d  t h a t  t h e  l a n d  s a l e  l o t t e r y  c o n s t i t u t e s  a f o r m  o f  

g a m b l i n g , ^  w e  c o n c l u d e  t h a t  t h e  l o t t e r y  d o e s  n o t  v i o l a t e  A S

1 1 . 6 0 . 0 1 0  b e c a u s e  i t  i s  s p e c i f i c a l l y  a u t h o r i z e d  b y  l a w  a n d  

is, t h u s ,  n o t  " u n l a w f u l  g a m b l i n g . "  A S  2 9 . 4 8 . 2 6 0 ( d )  s p e c i f ­

i c a l l y  s t a t e s ,  " T h e  a s s e m b l y  o r  c o u n c i l  [ o f  a m u n i c i p a l i t y ]  

m a y  b y  o r d i n a n c e  e s t a b l i s h  a f o r m a l  p r o c e d u r e  f o r  t h e  a c q u i ­

s i t i o n  f r o m  t h e  s t a t e  o f  l a n d  o r  r i g h t s  i n  l a n d  a n d  t h e  

d i s p o s a l  o f  t h e  l a n d  o r  r i g h t s  i n  l a n d ,  i n  w h i c h  e v e n t  t h e  

[ o t h e r ]  p r o v i s i o n s  o f  . . . t h i s  s e c t i o n  d o  n o t  a p p l y . "  T h e  

K e n a i  P e n i n s u l a  B o r o u g h  h a s ,  i n  t h e  e x e r c i s e  o f  i t s  s t a t u ­

t o r y  p o w e r s ,  a u t h o r i z e d  t h e  s a l e  b y  l o t t e r y  o f  l a n d  a c q u i r e d  

f r o m  t h e  s t a t e  i n  i t s  e n a c t m e n t  o f  O r d i n a n c e  7 9 - 5 3 .

I n  a c c o r d a n c e  w i t h  a r t i c l e  X, s e c t i o n  1, o f  t h e  

A l a s k a  C o n s t i t u t i o n ,  A S  2 9 . 4 8 . 3 1 0  p r o v i d e s  t h a t  "[ a ]  l i b e r a l  

c o n s t r u c t i o n  s h a l l  b e  g i v e n  t o  a l l  p o w e r s  a n d  f u n c t i o n s  o f  

b o r o u g h s  a n d  c i t i e s  c o n f e r r e d  i n  t h i s  t i t l e . "  A S  2 9 . 4 8 . 3 2 0  

s t a t e s  t h a t  " [ u ] n l e s s  o t h e r w i s e  l i m i t e d  b y  law, b o r o u g h s  a n d

1. A r g u a b l y ,  t h e  l o t t e r y  d o e s  n o t  c o n s t i t u t e  
g a m b l i n g  a s  d e f i n e d  i n  A S  1 1 . 6 6 . 2 8 0 ( 2 ) .  T h e  s t a t u t e  o n l y  

s p e c i f i e s  t h a t  a p e r s o n  e n g a g e s  i n  g a m b l i n g  w h e n  h e  o r  s h e  

" s t a k e s  o r  r i s k s  s o m e t h i n g  o f  v a l u e . "  ( E m p h a s i s  a d d e d . )  
W h e n  a p e r s o n  p a y s  a $ 1 0 . 0 0  d e p o s i t ,  a c c o m p a n y i n g  e a c h  

a p p l i c a t i o n ,  t o  p a r t i c i p a t e  i n  t h e  l o t t e r y ,  h e  o r  s h e  d o e s  
n o t  " s t a k e "  o r  " r i s k "  s o m e t h i n g  o f  v a l u e ;  t h e  p e r s o n  c o m ­
p l e t e l y  d i v e s t s  h i m s e l f  o r  h e r s e l f  o f  a n y  i n t e r e s t  in t h e  

f e e  p a i d .  I n  c h e  w o r d s  of: t h e  O r d i n a n c e ,  t h e  d e p o s i t  is 

" n o n r e f u n d a b l e "  a n d  t h e r e f o r e  n o t  a t  r i s k .  O r d i n a n c e  
7 9 - 5 3 ( 4 )  ( 1 ) .
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c i t i e s  h a v e  a n d  m a y  e x e r c i s e  a l l  p o w e r s  a n d  f u n c t i o n s  n e c e s ­

s a r y  o r  f a i r l y  i m p l i e d  i n  o r  i n c i d e n t  t o  t h e  o b j e c t  o r

p u r p o s e  o f  a l l  p o w e r s  a n d  f u n c t i o n s  c o n f e r r e d  i n  t h i s  

t i t l e . "  I n  v i e w  o f  t h e  p e r m i s s i b i l i t y  o f  s a l e s  o f  s t a t e

l a n d  b y  l o t t e r y ,  w e  c o n c l u d e  t h a t  t h e  K e n a i  P e n i n s u l a  

B o r o u g h  p r o p e r l y  e x e r c i s e d  i t s  " f a i r l y  i m p l i e d "  p o w e r  t o

a u t h o r i z e  t h e  s a l e  b y  l o t t e r y  o f  i t s  l a n d s  a c q u i r e d  f r o m  t h e  

s t a t . e .

W e  f u r t h e r  c o n c l u d e  t h a t  O r d i n a n c e  7 9 - 5 3  is n o t  

i n v a l i d  e v e n  t h o u g h  i t  a r g u a b l y  c o n f l i c t s  w i t h  A S  l l . 6 O . O 1 O. 

A s  w e  s t a t e d  i n  J o h n s o n  v. S t a t e , 5 2 7  P. 2 d  37, 4 3  ( A l a s k a

1 9 7 4 ) :

A  m u n i c i p a l  o r d i n a n c e  i s  n o t  n e c e s s a r i l y  

i n v a l i d  i n  A l a s k a  b e c a u s e  i t  i s  i n c o n ­

s i s t e n t  o r  i n  c o n f l i c t  w i t h  a s t a t e  

s t a t u t e .  T h e  q u e s t i o n  r e s t s  o n  w h e t h e r  
t h e  e x e r c i s e  o f  a u t h o r i t y  h a s  b e e n

p r o h i b i t e d  t o  m u n i c i p a l i t i e s .  T h e  

p r o h i b i t i o n  m u s t  b e  e i t h e r  b y  e x p r e s s  

t e r m s  o r  b y  i m p l i c a t i o n  s u c h  a s  w h e r e  
t h e  s t a t u t e  a n d  o r d i n a n c e  a r e  s o  s u b ­

s t a n t i a l l y  i r r e c o n c i l a b l e  t h a t  o n e  

c a n n o t  b e  g i v e n  i t s  s u b s t a n t i v e  e f f e c t  

i f  t h e  o t h e r  is t o  b e  a c c o r d e d  t h e
w e i g h t  o f  l a w .

A c c o r d  C i t y  o f  K o d i a k  v. J a c k s o n , 5 8 4  P . 2 d  1 1 3 0 ,  1 1 3 2

( A l a s k a  1 9 7 8 ) ;  J o h n s o n  v. C i t y  o f  F a i r b a n k s , 5 8 3  P . 2 d  1 8 1 ,  

1 8 4  ( A l a s k a  1 9 7 8 ) ;  S i m p s o n  v. M u n i c i p a l i t y  o f  A n c h o r a g e , 6 3 5

2. A S  3 8 . 0 5 . 0 5 7  s p e c i f i c a l l y  a u t h o r i z e s  t h e  s t a t e  

t o  d i s p o s e  o f  l a n d  b y  l o t t e r y :  " T h e  c o m m i s s i o n e r  m a y  d i s ­
p o s e  o f  l a n d ,  i n c l u d i n g  l a n d  l i m i t e d  to u s e  f o r  a g r i c u l t u r a l  

p u r p o s e s ,  b y  l o t t e r y . "
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P . 2 d  1 1 9 7 ,  1 2 0 0  ( A l a s k a  A p p .  1 9 8 1 ) .  M u n i c i p a l i t i e s  h a v e  n o t  

b e e n  e x p r e s s l y  p r o h i b i t e d  f r o m  a u t h o r i z i n g  l a n d  s a l e  l o t ­

t e r i e s  a n d  O r d i n a n c e  7 9 - 5 3  i s  n o t  i r r e c o n c i l a b l e  w i t h  A S  

1 1 . 6 0 . 0 1 0 ;  t h e  s t a t u t e  o n l y  p r o h i b i t s  g a m b l i n g  n o t  a u t h o r ­

i z e d  b y  l a w  a n d  O r d i n a n c e  7 9 - 5 3  i s  a l a w  a u t h o r i z i n g  l a n d  

s a l e  l o t t e r i e s .  W e  t h u s  c o n c l u d e  t h a t  t h e  B o r o u g h ' s  l a n d  

s a l e  l o t t e r y  d o e s  n o t  v i o l a t e  A l a s k a ' s  s t a t u t e  p r o h i b i t i n g  

u n l a w f u l  g a m b l i n g .

IV. R E S I D E N C Y  R E Q U I R E M E N T

O r d i n a n c e  7 9 - 5 3  p r o v i d e s  t h a t  o n l y  r e s i d e n t s  o f

t h e  K e n a i  P e n i n s u l a  B o r o u g h  a r e  e l i g i b l e  t o  p a r t i c i p a t e  i n

t h e  l a n d  l o t t e r y .  T h e  B o r o u g h  c o n t e n d s  t h a t  t h e  s u p e r i o r

c o u r t  e r r e d  i n  c o n c l u d i n g  t h a t  t h i s  r e q u i r e m e n t  v i o l a t e s  t h e

e q u a l  p r o t e c t i o n  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  a n d  A l a s k a  

3
C o n s t i t u t i o n s .  W e  d i s a g r e e .

T h e  p a r t i e s  m i s t a k e n l y  a d d r e s s  t h i s  i s s u e  i n  t e r m s  

o f  w h e t h e r  o r  n o t  t h e  r e q u i r e m e n t  o f  r e s i d e n c y  i n  t h e  

B o r o u g h  i m p e r m i s s i b l y  b u r d e n s  t h e  c o n s t i t u t i o n a l  r i g h t  t o  

i n t e r s t a t e  o r  i n t r a s t a t e  t r a v e l .  T h e  r i g h t  t o  i n t e r s t a t e  o r  

i n t r a s t a t e  t r a v e l  i s  i m p i n g e d  u p o n  o n l y  w h e n  a g o v e r n m e n t a l  

e n t i t y  c r e a t e s  d i s t i n c t i o n s  b e t w e e n  r e s i d e n t s  b a s e d  u p o n  t h e

3. S e c t i o n  1 r f  t h e  f o u r t e e n t h  a m e n d m e n t  t o  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n  p r o v i d e s ,  " N o  s t a t e  s h a l l  . . . 

d e n y  t o  a n y  p e r s o n  w i t h i n  i t s  j u r i s d i c t i o n  t h e  e q u a l  p r o ­
t e c t i o n  o f  t h e  l a w s . "  S e c t i o n  1 o f  a r t i c l e  I o f  t h e  A l a s k a  

C o n s t i t u t i o n  s t a t e s  t h a t  " a l l  p e r s o n s  a r e  e q u a l  a n d  e n t i t l e d  
to e q u a l  r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  
l a w . "
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d u r a t i o n  o f  t h e i r  r e s i d e n c y ,  a n d  n o t  w h e n  d i s t i n c t i o n s  a r e  

c r e a t e d  b e t w e e n  r e s i d e n t s  a n d  n o n r e s i d e n t s .  I n  M c C a r t h y  

v. P h i l a d e l p h i a  C i v i l  S e r v i c e  C o m m i s s i o n ,  4 2 4  U . S .  64 5 ,  4 7

L. E d .  2 d  3 6 6  ( 1 9 7 6 ) ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d i s ­

c u s s e d  i t s  p r i o r  d e c i s i o n s  c o n c e r n i n g  t h e  r i g h t  t o  i n t e r ­

s t a t e  t r a v e l  a n d  s t a t e d :

N e i t h e r  i n  t h o s e  c a s e s ,  n o r  i n  n y  
o t h e r s ,  h a v e  w e  q u e s t i o n e d  t h e  v a l i d i t y  

o f  a c o n d i t i o n  p l a c e d  u p o n  m u n i c i p a l  

e m p l o y m e n t  t h a t  a p e r s o n  b e  a r e s i d e n t  
a t  t h e  t i m e  o f  h i s  a p p l i c a t i o n .  I n  t h i s  
c a s e ,  a p p e l l a n t  c l a i m s  a c o n s t i t u t i o n a l  

r i g h t  t o  b e  e m p l o y e d  b y  t h e  c i t y  o f  
P h i l a d e l p h i a  w h i l e  h e  i s  l i v i n g  e l s e ­
w h e r e .  T h e r e  i s  n o  s u p p o r t ,  i n  o u r  c a s e s  
f o r  s u c h  a c l a i m .

W e  h a v e  p r e v i o u s l y  d i f f e r e n t i a t e d  
b e t w e e n  a r e q u i r e m e n t  o f  c o n t i n u i n g  

r e s i d e n c y  a n d  a r e q u i r e m e n t  o f  p r i o r  

r e s i d e n c y  o f  a g i v e n  d u r a t i o n .  T h u s  i n  
S h a p i r o ,  [ 3 9 4  U . S .  6 1 8 ,  6 3 6 ,  2 2  L. Ed.
2 d  6 0 0 ,  6 1 6  ( 1 9 6 9 ) ] ,  w e  s t a t e d :  " [ T ] h e

r e s i d e n c e  r e q u i r e m e n t  a n d  t h e  o n e - y e a r  

w a i t i n g - p e r i o d  r e q u i r e m e n t  a r e  d i s t i n c t  
a n d  i n d e p e n d e n t  p r e r e q u i s i t e s . "  A n d  i n  

M e m o r i a l  H o s p i t a l ,  [41.5 U . S .  2 5 0 ,  2 5 5 ,
3 9  L. E d .  2 d  3 0 6 ,  3 1 3  ( 1 9 7 4 ) ] ,  q u o t i n g

D u n n ,  [ 4 0 5  U . S .  3 3 0 ,  3 4 2  n . 1 3 ,  3 1  L. Ed.

2 d  2 7 4 ,  2 8 4  n . 1 3  ( 1 9 7 2 1 ] ,  t h e  C o u r t
e x p l a i n e d  t h a t  S h a p i r o  a n d  D u n n  d i d  n o t  
q u e s t i o n  t h e  " ' v a l i d i t y  o f  a p p r o p r i a t e l y  

d e f i n e d  a n d  u n i f o r m l y  a p p l i e d  b o n a  f i d e  

r e s i d e n c e  r e q u i r e m e n t s .'"

4 2 4  U . S .  a t  6 4 6 - 4 7 ,  4 7  L. E d .  2 d  a t  3 6 8 - 6 9  ( e m p h a s i s  i n

o r i g i n a l )  ( f o o t n o t e  o m i t t e d ) .

T h i s  d o e s  n o t  m e a n  t h a t  t h e  r e s i d e n c y  r e q u i r e m e n t

i s  f r e e  f r o m  s c r u t i n y  u n d e r  t h e  e q u a l  p r o t e c t i o n  c l a u s e s  o f

t:he U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s ;  i t  o n l y  m e a n s
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t h a t  t h e  r e q u i r e m e n t  is n o t  s u b j e c t  t o  t h e  s t r i c t  s c r u t i n y

a p p l i e d  w h e n  a f u n d a m e n t a l  r i g h t ,  s u c h  a s  s o m e  a s p e c t s  o f

a.
t h e  r i g h t  t o  i n t e r s t a t e  t r a v e l ,  i s  a t  i s s u e . '  T h e  a p p r o p r i ­

a t e  s t a n d a r d  b y  w h i c h  t o  m e a s u r e  t h e  c o n s t i t u t i o n a l i t y  o f  

t h e  r e s i d e n c y  r e q u i r e m e n t  is, a t  a m i n i m u m ,  t h a t  w h i c h  w e  

a n n o u n c e d  i n  Isak.son v. R i c k e y , 5 5 0  P . 2 d  3 5 9  ( A l a s k a  1 9 7 6 } :  

" 1 [ T ] h e  c l a s s i f i c a t i o n  '-'must b e  r e a s o n a b l e ,  n o t  a r b i t r a r y ,  

a n d  m u s t  r e s t  u p o n  s o m e  g r o u n d  c f  d i f f e r e n c e  h a v i n g  a f a i r  

a n d  s u b s t a n t i a l  r e l a t i o n  t o  t h e  o b j e c t  o f  t h e  l e g i s l a t i o n ,  

s o  t h a t  a l l  p e r s o n s  s i m i l a r l y  c i r c u m s t a n c e d  s h a l l  b e  t r e a t e d  

a l i k e . " ' "  5 5 0  P . 2 d  a t  3 6 2  ( q u o t i n g  S t a t e  v. W v l i e , 5 1 6  P . 2 d  

1 4 2 ,  1 4 5  ( A l a s k a  1 9 7 3 ) ) .  A r t i c l e  V I I I ,  s e c t i o n  17, o f  fh-

A l a s k a  C o n s t i t u t i o n  s t a t e s ,  " L a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  

t h e  u s e  o r  d i s p o s a l  o f  n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  

t o  a l l  p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  

s u b j e c t  m a t t e r  a n d  p u r p o s e  t o  b e  s e r v e d  b y  t h e  l a w  o r  r e g u ­

l a t i o n . "  T h i s  c o n s t i t u t i o n a l  p r o v i s i o n  m a y  r e q u i r e  a m o r e  

s t r i n g e n t  r e v i e w  o f  t h e  B o r o u g h ' s  o r d i n a n c e .  W e  n e e d  n o t  

d e c i d e  t h e  i s s u e ,  h o w e v e r ,  b e c a u s e  i t  i s  a p p a r e n t  t h a t  t h e  

o r d i n a n c e  d o e s  n o t  p a s s  e v e n  t h e  l o w e r  s t a n d a r d  o f  r e v i e w .

4. N o t  a l l  s t a t u t e s  b u r d e n i n g  t h e  r i g h t  t o  i n t e r ­

s t a t e  t r a v e l  a r e  m e a s u r e d  b y  t h e  s t r i c t  s c r u t i n y  s t a n d a r d .  

S o s n a  v. Iowa, 4 1 9  U . S .  3 9 3 ,  4 2  L. Ed. 2 d  5 3 2  (1 '^5).

I
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T h e  s t a t e d  p u r p o s e  o f  t h e  l a n d  l o t t e r y  is t o  s e l l  

" c e r t a i n  p a r c e l s  o f  B o r o u g h  s e l e c t e d  l a n d s  . . .  t o  a d j o i n ­

i n g  p r o p e r t y  o w n e r s  o r  t o  l e a s e h o l d e r s  s o  a s  t o  r e s o l v e  

e x i s t i n g  c o n t r o v e r s i e s  r e g a r d i n g  a c c e s s  a n d  t i t l e . "  K e n a i  

P e n i n s u l a  B o r o u g h  O r d i n a n c e  7 9 - 5 3 .  A t  t h e  t i m e  o f  t h e  

s c h e d u l e d  l o t t e r y  s a l e ,  f i f t y - s i x  p e r c e n t  o f  t h e  p r i v a t e l y  

o w n e d  p a r c e l s  o f  p r o p e r t y  l o c a t e d  w i t h ? ! n  t h e  B o r o u g h  w e r e  

o w n e d  b y  p e r s o n s  w h o  w e r e  n o t  r e s i d e n t s  o f  t h e  B o r o u g h .  

A c c o r d i n g l y ,  r e s i d e n t  a n d  n o n r e s i d e n t  l a n d o w n e r s  o f  t h e  

B o r o u g h  a r e  n o t  t r e a t e d  e q u a l l y ,  e v e n  t h o u g h  t h e y  a r e  s i m i ­

l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  s a l e  o f  B o r o u g h  l a n d s  

t o  " a d j o i n i n g  p r o p e r t y  o w n e r s  o r  t o  l e a s e h o l d e r s  s o  a s  to 

r e s o l v e  e x i s t i n g  c o n t r o v e r s i e s  r e g a r d i n g  a c c e s s  a n d  t i t l e . "  

T h e  p l a i n t i f f s  c o r r e c t l y  a r g u e  t h a t  d e n y i n g  n o n r e s i d e n t s ,  

w h o  o w n  t h e  m a j o r i t y  o f  p r o p e r t y  w i t h i n  '-e B o r o u g h ,  t h e  

r i g h t  o r  o p p o r t u n i t y  t o  p u r c h a s e  c o n t i g u o u s  p a r c e l s  o r  o t h e r  

p a r c e l s  o f  l a n d  o f f e r e d  f o r  s a l e  b y  t h e  B o r o u g h  d o e s  n o t  

b e a r  a s u b s t a n t i a l  r e l a t i o n  t o  t h e  p u r p o s e  o f  t h e  o r d i n a n c e .

T h e  B o r o u g h  c o n t e n d s  t h a t  i t s  d i s c r i m i n a t i o n  

a g a i n s t  n o n r e s i d e n t s  i n  O r d i n a n c e  7 9 - 5 3  i s  n o t  u n c o n s t i t u ­

t i o n a l .  T h e  l a n d  s u b j e c t  t o  s a l e  u n d e r  t h e  o r d i n a n c e  is 

p a r t  o f  t h e  1 5 5 , 7 8 0  a c r e s  r e c e i v e d  f r o m  t h e  s t a t e  i n  f u l ­

f i l l m e n t  o f  t h e  g e n e r a l  g r a n t  l a n d  e n t i t l e m e n t  o f  t h e
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B o r o u g h  p u r s u a n t  t o  A S  2 9 . 1 8 . 2 0 1 . 5 7 B o r o u g h  s t a t e s  t h a t

o n e  o f  t h e  p u r p o s e s  o f  t h e  s t a t e ' s  g r a n t  o f  t h e  l a n d  t o  i t  

w a s  t o  p e r m i t  t h e  B o r o u g h  t o  s e l l  t h e  l a n d  t o  i t s  r e s i d e n t s .  

I t  c o n c l u d e s  t h a t  a l l  b o r o u g h s  m a y  l i m i t  t h e  s a l e  o f  l a n d  

r e c e i v e d  f r o m  t h e  s t a t e  t o  r e s i d e n t s  o f  t h e  b o r o u g h s .

T h e  B o r o u g h ' s  a n a l y s i s  m i g h t  h a v e  b e e n  w o r t h y  o f  

c o n s i d e r a t i o n  i f  t h e  B o r o u g h  h a d  s t a t e d  i n  O r d i n a n c e  7 9 - 5 3  

t h a t  t h e  p u r p o s e  o f  t h e  l o t t e r y  w a s  t o  b e n e f i t  i t s  r e s i ­

d e n t s . 6 T h e  o r d i n a n c e ,  h o w e v e r ,  d o e s  n o t  s t a t e  t h i s .  

I n s t e a d ,  i t  s p e c i f i c a l l y  i n d i c a t e s  t h a t  t h e  p u r p o s e  o f  t h e  

l o t t e r y  i s  t o  s e l l  s e l e c t e d  p a r c e l s  o f  l a n d  t o  " a d j o i n i n g  

p r o p e r t y  o w n e r s  o r  t o  l e a s e h o l d e r s  s o  a s  t o  r e s o l v e  e x i s t i n g  

c c n t r o v e r s i e s  r e g a r d i n g  a c c e s s  a n d  t i t l e . "  A l t h o u g h  g o v e r n ­

m e n t a l  e n t i t i e s  n e e d  n o t  " d e a l  a l i k e  w i t h  a l l  . . . c l a s s e s ,  

o r  . . . s t r i k e  a t  a l l  e v i l s  a t  t h e  s a m e  t i m e  o r  i n  t h e  s a m e

5. A S  2 9 . 1 8 . 2 0 1  p r o v i d e s ,  " T h e  g e n e r a l  g r a n t  l a n d  

e n t i t l e m e n t  o f  e a c h  o f  t h e  m u n i c i p a l i t i e s  i n  t h i s  s e c t i o n  is 
t h e  a m o u n t  s e t  o u t  o p p o s i t e  e a c h :  . . . (7) K e n a i  P e n i n s u l a  
B o r o u g h  —  1 5 5 , 7 8 0  a c r e s . "

6. W e  n o t e ,  h o w e v e r ,  t h a t  " d i s c r i m i n a t i o n  o n  t h e  
b a s i s  o f  r e s i d e n c e  m u s t  b e  s u p p o r t e d  b y  a v a l i d  . . . i n t e r ­

e s t  i n d e p e n d e n t  o f  t h e  d i s c r i m i n a t i o n  i t s e l f .  Z c b e l  I I I ,

  U . S .  , ______ , 7 2  L. E d .  2 d  6 7 2 ,  6 8 4  ( B r e n n a n ,  J. ,

c o n c u r r i n g ) .  F u r t h e r m o r e ,  a s  w e  i n d i c a t e d  i n  L y n d e n  T r a n s ­

p o r t ,  Inc. v. S t a t e ,  5 3 2  P . 2 d  7 0 0 ,  7 1 1  ( A l a s k a  1 9 7 5 ) ,  " B e n e ­
f i t i n g  [ t h e ]  e c o n o m i c  i n t e r e s t s  o f  r e s i d e n t s  o v e r  n o n r e s i ­

d e n t s  i s  n o t  a p u r p o s e  w h i c h  m a y  c o n s t i t u t i o n a l l y  v i n d i c a t e  

d i s c r i m i n a t i n g  l e g i s l a t i o n  . . . . ' '  W e  d o  n o t  h o l d  t h a t  

r e s i d e n c y  r e q u i r e m e n t s  a r e  p e r  s e  i n v a l i d .  A t  t h e  l e a s t ,  
h o w e v e r ,  w h e n  a p u r p o s e  is s t a r e d  f o r  t h e  r e q u i r e m e n t ,  t h e  
p u r p o s e  m u s t  b e  a v a l i d  o n e  t h a t  is s u b s t a n t i a l l y  f u r t h e r e d  

b y  t h e  c l a s s i f i c a t i o n .

>
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w a y , 11 S e m l e r  v. O r e g o n  S t a t e  B o a r d  o f  D e n t a l  E x a m i n e r s ,  2 9 4

U . S .  6 0 8 ,  6 1 0 ,  7 9  L. Ed. 1 0 8 6 ,  1 0 8 9  ( 1 9 3 5 ) ,  u n d e r i n c l u s i v e

c l a s s i f i c a t i o n s  v i o l a t e  t h e  e q u a l  p r o t e c t i o n  c l a u s e  i f  t h e  

c l a s s i f i c a t i o n  i s  " c l e a r l y  w r o n g ,  [and] a d i s p l a y  o f  a r b i ­

t r a r y  p o w e r ,  [ r a t h e r  t h a n ]  a n  e x e r c i s e  o f  j u d g m e n t . "  M a t ­

t h e w s  v. D e  C a s t r o , 4 2 9  U . S .  1 8 1 ,  18 5 ,  5 0  L. E d .  2 d  3 8 9 ,  3 9 4  

( 1 9 7 6 ) .  A c c o r d  M i n n e s o t a  v. C l o v e r  L e a f  C r e a m e r y  C o . , 4 4 9  

U . S .  4 5 6 ,  4 6 6 ,  6 6  L. E d .  2 d  6 5 9 ,  6 7 0  ( 1 9 8 1 ) ;  M c C l a i n  v.

C i t v  o f  S o u t h  P a s a d e na, 3 1 8  P . 2 d  1 9 9 ,  2 0 7  (Ca l .  A p p .  1 9 5 7 ) ;  

L. m r i b e ,  A m e r i c a n  C o n s t i t u t i o n a l  L a w  § 1 6 - 4 ,  a t  9 9 7  ( 1 9 7 8 ) .  

In v i e w  o f  t h e  a v o w e d  p u r p o s e  o f  t h e  s a l e  t o  " r e s o l v e  e x i s t ­

i n g  c o n t r o v e r s i e s  r e g a r d i n g  a c c e s s  a n d  t i t l e "  to p r o p e r t i e s ,  

t h e  d e c i s i o n  o f  t h e  B o r o u g h  t o  r e s t r i c t  t h e  s a l e  o f  i t s  l a n d  

to B o r o u g h  r e s i d e n t s  —  a n d  t h e r e b y  a s s i s t  o n l y  f o r t y - f o u r  

p e r c e n t  o r  t h e  l a n d o w n e r s  i n  r e s o l v i n g  e x i s t i n g  c o n t r o ­

v e r s i e s  r e g a r d i n g  a c c e s s  a n d  t i t l e  —  i s  a " d i s p l a y  o f  

a r b i t r a r y  p o w e r , "  r a t h e r  t h a n  " a n  e x e r c i s e  o f  j u d g m e n t . "  

T h e  c l a s s i f i c a t i o n  is u n r e a s o n a b l e  a n d  d o e s  n o t  " ' r e s t  u p o n  

s o m e  g r o u n d  o f  d i f f e r e n c e  h a v i n g  a f a i r  a n d  s u b s t a n t i a l  

r e l a t i o n  t o  t h e  [ a v o w e d ]  o b j e c t  o f  t h e  l e g i s l a t i o n ,  s o  t h a t  

a l l  p e r s o n s  s i m i l a r l y  c i r c u m s t a n c e d  [ a r e ]  t r e a t e d  a l i k e . 1" 

I s a k s o n  v. R i c k e y , 5 5 0  P . 2 d  a t  3 6 2  ( q u o t i n g  S t a t e  v. W v l i e , 

5 1 6  P . 2 d  a t  1 4 5 )  W e  t h e r e f o r e  a g r e e  w i t h  t h e  s u p e r i o r  

c o u r t  t h a t  O r d i n a n c e  7 9 - 5 3  is u n c o n s t i t u t i o n a l  to t h e  e x t e n t

\
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i t  r e q u i r e s  p a r t i c i p a n t s  t o  h a v e  b e e n  r e s i d e n t s  o f  t h e

n
B o r o u g h  a t  t h e  t i m e  o f  t h e i r  a p p l i c a t i o n s .

V. R E D U C T I O N  I N  P R I C E  

T h e  l a s t  i s s u e  w e  c o n s i d e r  i s  t h e  c o n s t i t u t i o n ­

a l i t y  o f  t h e  p r o v i s i o n  i n  O r d i n a n c e  7 9 - 5 3  t h a t  p r o v i d e s  f o r  

a f i v e  p e r c e n t  r e d u c t i o n  i n  t h e  s a l e  p r i c e  u f  a p a r c e l  f o r  

e a c h  y e a r  o f  r e s i d e n c y  i n  t h e  B o r o u g h ,  u p  t o  a m a x i m u m

7. H a v i n g  d e t e r m i n e d  t h a t  t h e  r e q u i r e m e n t  t h a t  

p a r t i c i p a n t s  b e  r e s i d e n t s  o f  t h e  B o r o u g h  is u n c o n s t i t u ­

t i o n a l ,  w e  n e c e s s a r i l y  c o n c l u d e  t h a t  t h e  o n e - y e a r  d u r a t i o n a l  
r e s i d e n c y  r e q u i r e m e n t ,  i n t e n d e d  to a s s u r e  b o n a  f i d e  r e s i ­
d e n c e ,  is a l s o  u n c o n s t i t u t i o n a l .  W e  n o t e  t h a t  i f  a r e s i ­

d e n c y  r e q u i r e m e n t  i s  c o n s t i t u t i o n a l ,  " l e n g t h  o f  r e s i d e n c e  

m a y  . . .  b e  u s e d  t o  t e s t  t h e  b o n a  f i d e s  o f  c i t i z e n s h i p . "

Z o b e l  I I I , ____  U . S .  a t   7 2  L. E d .  2 d  a t  6 8 4  ( B r e n n a n ,

J., c o n c u r r i n g ) .  T h e  d u r a t i o n  o f  r e s i d e n c e  r e q u i r e d ,  h o w ­
e v e r ,  m u s t  b e  r e a s o n a b l e  a n d  b e a r  a s u b s t a n t i a l  r e l a t i o n  t o  

t h e  g o v e r n m e n t a l  p u r p o s e  s o u g h t  to b e  a c h i e v e d .  I s a k s o n  v. 

R i c k e y ,  5 5 0  P . 2 d  3 5 9 ,  3 6 2  ( A l a s k a  1 9 7 6 ) .



r e d u c t i o n  o f  f i f t y  p e r c e n t  i n  t h e  m a l e  p r i c e .®  T h i s  i s s u e  

w a s  n o t  r a i s e d  b y  t h e  p a r t i e s  i n  t h e i r  c r o s s - m o t i o n s  f o r  

s u m m a r y  j u d g m e n t ,  n o r  w a s  i t  c o n s i d e r e d  b y  t h e  s u p e r i o r  

c o u r t  w h e n  i t  r e n d e r e d  i t s  d e c i s i o n .  U n d e r  t h e s e  c i r c u m ­

s t a n c e s ,  w e  n o r m a l l y  w o u l d  n o t  c o n s i d e r  i t .  E . g . , A n c h o r a g e  

A s p h a l t  P a v i n g  C o .  v. L e w ^ s ,  6 2 9  P . 2 d  65, 7 0  ( A l a s k a  1 9 8 1 ) ;

H i l l  v. A m e s , 6 0 6  P . 2 d  3 8 8 ,  3 9 0  ( A l a s k a  1 9 8 0 ) ;  J e f f r i e s  v.

G l a c i e r  S t a t e  T e l e p h o n e  C o . , 6 0 4  P . 2 d  4, 7 ( A l a s k a  1 9 7 9 ) .

T h i s  i s  n o t ,  h o w e v e r ,  a t y p i c a l  c a s e .  S i n c e  t h e  s u p e r i o r

c o u r t  e n t e r e d  i t s  j u d g m e n t ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t

8. W e  s u m m a r i l y  r e j e c t  t h e  p l a i n t i f f s ' a r g u m e n t  
t h a t  O r d i n a n c e  7 9 - 5 3  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  c l a u s e s  

o f  t h e  U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s  b e c a u s e  p a r ­
t i c i p a n t s  m a y  f i l e  a n  u n l i m i t e d  n u m b e r  o f  a p p l i c a t i o n s  f o r  
a n y  p a r c e l  o f  l a n d  u p o n  p a y m e n t  o f  a n o n r e f u n d a b l e  $ 1 0 . 0 0  

f e e  f o r  e a c h  a p p l i c a t i o n .  T h e  p l a i n t i f f s  c o n t e n d  t h a t  t h i s  

c r e a t e s  a c l a s s i f i c a t i o n  b a s e d  u p o n  w e a l t h .  A s s u m i n g  
a r g u e n d o  t h a t  t h i s  i s  so, i t  is o n l y  n e c e s s a r y  t h a t  t h i s  
a s p e c t  o f  t h e  O r d i n a n c e  b e  " ’r e a s o n a b l e ,  n o t  a r b i t r a r y ,  

a n d  . . . r e s t  u p o n  s o m e  g r o u n d  o f  d i f f e r e n c e  h a v i n g  a f a i r  

a n d  s u b s t a n t i a l  r e l a t i o n  t o  t h e  o b j e c t  o f  t h e  l e g i s l a t i o n . 1" 

I s a k s o n  v. R i c k e y ,  5 5 0  P . 2 d  a t  3 6 2  ( q u o t i n g  S t a t e  v. W i l e y ,  
5 1 6  P . 2 d  a t  1 4 5 ) .  T h e  o b j e c t  o f  O r d i n a n c e  7 9 - 5 3  is t o  s e l l  

p a r c e l s  o f  l a n d  b y  l o t t e r y .  P e r m i t t i n g  p a r t i c i p a n t s  t o  f i l e  

a n  u n l i m i t e d  n u m b e r  o f  a p p l i c a t i o n s  u p o n  p a y m e n t  o f  a $ 1 0 . 0 0  

f e e  f o r  e a c h  a p p l i c a t i o n  b e a r s  a f a i r  a n d  s u b s t a n t i a l  r e l a ­

t i o n s h i p  t o  t h i s  o b j e c t .  T h e  B o r o u g h  i s  e n t i t l e d  t o  d e f r a y  

t h e  c o s t s  o f  t h e  l o t t e r y  b y  c h a r g i n g  a f e e  f o r  a p p l i c a t i o n s .  
I t  i s  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  B o r o u g h  w h e t h e r  t o  c h a r g e  

a  g r e a t e r  f e e  a n d  p e r m i t  p a r t i c i p a n t s  t o  f i l e  o n l y  o n e  

a p p l i c a t i o n  o r  t o  c h a r g e  o n l y  $ 1 0 . 0 0  p e r  a p p l i c a t i o n  a n d  

p e r m i t  p a r t i c i p a n t s  t o  f i l e  a n  u n l i m i t e d  n u m b e r  o f  a p p l i c a ­
t i o n s .  T h e  B o r o u g h ' s  d e c i s i o n  t o  d o  t h e  l a t t e r  d o e s  n o t  
v i o l a t e  a n y  p r i n c i p l e  o f  e q u a l  p r o t e c t i o n .
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h a s  i s s u e d  i t s  d e c i s i o n  i n  Z o b e l  I I I , ______ U . S .  ______, 7 2  L.

E d .  2 d  6 7 2  ( 1 9 8 2 ) .  Z o b e l  I I I  s o  o b v i o u s l y  c a l l s  i n t o  

q u e s t i o n  t h e  c o n s t i t u t i o n a l i t y  o f  r e d u c i n g  t h e  p r i c e  i n  t h e  

s a l e  o f  g o v e r n m e n t  l a n d s  b a s e d  o n  l e n g t h  o f  r e s i d e n c e ,  w e  

h a v e  c h o s e n  t o  a d d r e s s  t h e  i s s u e  i n  t h i s  c a s e .  S e e  W r i g h t

v. V i c k a r y o u s , 5 9 8  P . 2 d  4 9 0 ,  4 9 9  ( A l a s k a  1 9 7 9 )  ( " T h i s  c o u r t  

. . . m a y  n o t i c e  a c l a i m  n o t  r a i s e d  b e l o w  t o  p r e v e n t  a 

m i s c a r r i a g e  o f  j u s t i c e . " ) .  A c c o r d i n g l y ,  w e  r e q u e s t e d  t h e  

p a r t i e s  t o  f i l e  s u p p l e m e n t a l  b r i e f s  d i s c u s s i n g  t h e  i m p a c t  o f  

Z o b e l  III o n  t h i s  c a s e .  W e  a l s o  i n v i t e d  t h e  s t a t e  t o  f i l e  a 

b r i e f  a s  a m i c u s  c u r i a e  b e c a u s e  t h e  A l a s k a  L a n d  A c t ,  A S  

3 8 . 0 5 . 0 0 5  - .370, c o n t a i n s  a  s i m i l a r  p r o v i s i o n  g r a n t i n g  

d i s c o u n t s  b a s e d  o n  l e n g t h  o f  r e s i d e n c y .

9. A S  3 8 . 0 5 . 0 5 8 ( a )  p r o v i d e s :

T h e  c o m m i s s i o n e r  s h a l l  g r a n t  t o  
e l i g i b l e  p e r s o n s  a d i s c o u n t  o n  t h e  

p u r c h a s e  p r i c e  o f  l a n d  s o l d  w h i c h  is 
c l a s s i f i e d  f o r  a n y  u s e  o t h e r  t h a n  c o m ­
m e r c i a l  o r  i n d u s t r i a l  u n d e r  A S  3 8 . 0 5 . 0 0 5  

—  3 8 . 0 5 . 2 7 0  a t  t h e  r a t e  o f  f i v e  p e r  
c e n t  o f  t h e  p u r c h a s e  p r i c e  o f  t h e  l a n d  

p u r c h a s e d  f o r  e a c h  f u l l  y e a r  t h a t  t h e  
p u r c h a s e r  i s  a r e s i d e n t  o f  t h e  s t a t e .  A  

d i s c o u n t  g r a n t e d  u n d e r  t h i s  s e c t i o n  m a y  
n o t  e x c e e d  5 0  p e r  c e n t  o f  t h e  t o t a l  

p u r c h a s e  p r i c e  o f  t h e  l a n d  o r  a v a l u e  o f  

$ 2 5 , 0 0 0 ,  w h i c h e v e r  a m o u n t  i s  l e s s ,  

e x c e p t  t h a t  a n  e l i g i b l e  v e t e r a n  is  

e n t i t l e d  t o  r e c e i v e  a d i s c o u n t  u n d e r  
- t h i s  s e c t i o n  w h i c h  m a y  n o t  e x c e e d  7 5  p e r  

cent: o f  t h e  t o t a l  p u r c h a s e  p r i c e  o f  t h e  
l a n d  o r  $ 3 7 , 5 0 0 ,  w h i c h e v e r  a m o u n t  is 

l e s s .  A  d i s c o u n t  m a y  b e  u s e d  b y  a n  

e l i g i b l e  v e t e r a n  t o  p u r c h a s e  l a n d  

o f f e r e d  a t  a r e s t r i c t e d  s a l e  u n d e r  A S  

3 8 . 0 5 . 0 6 7 .
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I n  Z o b e l  I I I , t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h e l d  

t h a t  t h e  i n i t i a l  d i s t r i b u t i o n  p l a n  f o r  t h e  p e r m a n e n t  f u n d  

d i v i d e n d  p r o g r a m ,  A S  4 3 . 2 3 . 0 1 0 ,  v i o l a t e d  t h e  e q u a l  p r o t e c ­

t i o n  c l a u s e  o f  t h e  f o u r t e e n t h  a m e n d m e n t  b e c a u s e  i t  d i d  n o t  

r a t i o n a l l y  f u r t h e r  a n y  l e g i t i m a t e  s t a t e  p u r p o s e .  W e  b e l i e v e  

t h e  s a m e  i n f i r m i t y  e x i s t s  i n  t h e  d i s c o u n t  p r o v i s i o n s  o f  

O r d i n a n c e  7 9 - 5 3 .

T h e  s t a t e  c o r r e c t l y  n o t e s  t h a t  t h e  m a j o r i t y  

o p i n i o n  i n  Z o b e l  I I I  o n l y  h e l d  t h a t  t h e  r e t r o s p e c t i v e  a w a r d  

o f  p a y m e n t s ,  b a s e d  o n  n u m b e r  o f  y e a r s  o f  r e s i d e n c e  s i n c e  

s t a t e h o o d  i n  1 9 5 9 ,  w a s  u n c o n s t i t u t i o n a l . T h e  C o u r t  s p e c i f ­

i c a l l y  s t a t e d ,  " W e  n e e d  n o t  c o n s i d e r  w h e t h e r  t h e  S t a t e  c o u l d

e n a c t  t h e  d i v i d e n d  p r o g r a m  p r o s p e c t i v e l y  o n l y . "  ______ U . S .

a t  ______ , 72 L. E d .  2 d  a t  6 8 0 .  T h e  d i c t a  i n  t h a t  o p i n i o n ,

h o w e v e r ,  a n d  t h e  c o n c u r r i n g  o p i n i o n s  o f  J u s t i c e  B r e n n a n  

( w i t h  w h o m  t h r e e  o t h e r  j u s t i c e s  j o i n e d )  a n d  J u s t i c e  O ' C o n n o r  

s t r o n g l y  s u g g e s t  t h a t  t h e  C o u r t  w o u l d  h o l d  s u c h  a p r o g r a m  

u n c o n s t i t u t i o n a l  i f  i t  w e r e  t o  d e c i d e  t h e  i s s u e .  I n  h i s  

c o n c u r r i n g  o p i n i o n .  J u s t i c e  B r e n n a n  s t a t e s ,  " A  s c h e m e  o f  t h e  

s o r t  a d o p t e d  b y  A l a s k a  i s  i n c o n s i s t e n t  w i t h  t h e  F e d e r a l  

s t r u c t u r e  e v e n  i n  i t s  p r o s p e c t i v e  o p e r a t i o n . "  U . S .  a t

 , 7 2  L. E d .  2 d  a t  6 8 2  ( B r e n n a n ,  J. , c o n c u r r i n g )  ( e m p h a ­

s i s  a d d e d ) .  J u s t i c e  O ' C o n n o r  i n d i c a t e d  t h a t  s h e  b e l i e v e d  

t h e  e n t i r e  d i v i d e n d  p r o g r a m  w a s  u n c o n s t i t u t i o n a l  b e c a u s e  i t  

v i o l a t e d  t h e  p r i v i l e g e s  a n d  i m m u n i t i e s  c l a u s e  o f  a r t i c l e  IV
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o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  U . S .  a t  ______, 7 2  L.

Ed. 2 d  a t  68 9 ,  6 9 1 .  ( O ' C o n n o r ,  J., c o n c u r r i n g ) .  T h u s ,  f i v e  

j u s t i c e s  —  a m a j o r i t y  o f  t h e  c o u r t  —  i n d i c a t e d  t h a t  t h e y  

w o u l d  h o l d  e v e n  a p r o s p e c t i v e  p r o g r a m  u n c o n s t i t u t i o n a l .

T h e  s t a t e  c o n t e n d s  t h a t  p r i c e  d i s c o u n t  p r o g r a m s  

a r e  d i s t i n g u i s h a b l e  f r o m  t h e  p e r m a n e n t  f u n d  d i v i d e n d  d i s ­

b u r s e m e n t  p r o g r a m  s t r u c k  d o w n  i n  Z o b e l  III b e c a u s e  t h e  

d i s c o u n t  p r o g r a m s  d o  r a t i o n a l l y  f u r t h e r  a l e g i t i m a t e  g o v e r n ­

m e n t  p u r p o s e ;  n a m e l y ,  i n d u c i n g  r e s i d e n t s  t o  r e m a i n  i n  t h e i r  

c o m m u n i t i e s  a n d / o r  A l a s k a .  T h e  s t a t e  s u g g e s t s  t h a t  t h e r e  

w e r e  i n i t i a l l y  t w o  p u r p o s e s  s o u g h t  t o  b e  f u l f i l l e d  b y  p r i c e  

d i s c o u n t  p r o g r a m s :  f i r s t ,  r e w a r d i n g  r e s i d e n t s  f o r  p a s t

c o n t r i b u t i o n s ,  a n d  s e c o n d ,  p r o v i d i n g  a n  i n c e n t i v e  f o r  r e s i ­

d e n t s  t o  r e m a i n .  T h e  s t a t e  c o n c e d e s  t h a t  i n  v i e w  o f  t h e  

h o l d i n g  i n  Z o b e l  I I I  - -  t h a t  r e s i d e n t s  c a n n o t  b e  r e w a r d e d  

f o r  p a s t  c o n t r i b u t i o n s  m e a s u r e d  s i m p l y  b y  l e n g t h  o f  r e s i ­

d e n c e  i n  t h e  s t a t e  —  t h e  f i r s t  p u r p o s e  c a n n o t  b e  r e l i e d  

u p o n  t o  j u s t i f y  t h e  p r i c e  d i s c o u n t  p r o g r a m s .  T h e  s t a t e  

a r g u e s ,  h o w e v e r ,  t h a t  t h e  s e c o n i  p u r p o s e  —  i n d u c i n g  r e s i ­

d e n t s  t o  r e m a i n  —  i s  a l e g i t i m a t e  g o v e r n m e n t  p u r p o s e  a n d  

t h e  p r i c e  d i s c o u n t  p r o g r a m s  r a t i o n a l l y  f u r t h e r  it. W e  

c a n n o t  a g r e e  w i t h  t h i s  a n a l y s i s .

I t  i s  u n d o u b t e d l y  t r u e  t h a t  s o m e  p e r s o n s  m a y  

r e m a i n  i n  t h e i r  c o m m u n i t y  o r  i n  t h e  s t a t e  t o  t a k e  a d v a n t a g e
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o f  t h e  i n c r e a s i n g  d i s c o u n t s  a v a i l a b l e  t o  t h e m  i n  t h e  p u r ­

c h a s e  o f  g o v e r n m e n t  l a n d s  a n d  t h u s  t h e  p r i c e  d i s c o u n t  p r o ­

g r a m s  d o  f u r t h e r  t h e  p u r p o s e  o f  i n d u c i n g  r e s i d e n t s  t o  

r e m a i n .  T h i s  i n c e n t i v e ,  h o w e v e r ,  i s  p r o d u c e d  b y  c r e a t i n g  

v a r i o u s  c l a s s e s  o f  c o n c e d e d l y  b o n a  f i d e  r e s i d e n t s ,  b a s e d  o n  

h o w  l o n g  t h e y  h a v e  b e e n  i n  t h e  s t a t e  o r  i n  t h e i r  c o m m u n i t y .  

W e  r e a d  Z o b e l  I I I  a s  p r o h i b i t i n g  t h i s .

A s  t h e  s t a t e  i n d i c a t e s ,  t h e  C o u r t  i n  Z o b e l  III 

s t r u c k  d o w n  a p r o g r a m  t h a t  c r e a t e d  " f i x e d ,  p e r m a n e n t  d i s ­

t i n c t i o n s  b e t w e e n  a n  e v e r  i n c r e a s i n g  n u m b e r  o f  p e r p e t u a l  

c l a s s e s  o f  c o n c e d e d l y  b o n a  f i d e  r e s i d e n t s ,  b a s e d  o n  h o w  l o n g

t h e y  h a v e  b e e n  i n  t h e  S t a t e . "  ______ U . S .  a t  ______ , 72 L. Ed.

2 d  a t  6 7 7 .  T h e r e  a r e  o n l y  t e n  c l a s s e s  o f  r e s i d e n t s  c r e a t e d  

b y  t h e  p r i c e  d i s c o u n t  p r o v i s i o n  o f  O r d i n a n c e  7 9 - 5 3 ,  i n a s m u c h  

as t h e  m a x i m u m  d i s c o u n t  o f  f i f t y  p e r c e n t ,  g r a n t e d  a t  f i v e  

p e r c e n t  p e r  y e a r ,  is r e a c h e d  u p o n  t e n  y e a r s  o f  r e s i d e n c y  i~ 

t h e  B o r o u g h .  F u r t h e r m o r e ,  t h e  c l a s s e s  a r e  n o t  f i x e d  o r  

p e r m a n e n t  b e c a u s e ,  a f t e r  t e n  y e a r s ,  a l l  r e s i d e n t s  r e c e i v e  

t h e  f i f t y  p e r c e n t  d i s c o u n t  a n d  a r e  t h u s  t r e a t e d  e q u a l l y .  

T e n  y e a r s ,  h o w e v e r ,  i s  a s u b s t a n t i a l  p e r i o d  o f  t i m e  f o r

" ' s o m e  c i t i z e n s  [to b e ]  m o r e  e q u a l  t h a n  o t h e r s . ' "  ______ U . S .

a t  ______, 7 2  L. Ed. 2 d  a t  6 8 5  ( B r e n n a n ,  J . ,  c o n c u r r i n g ) .

" [ T ] h e  C i t i z e n s h i p  C l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t  e x ­

p r e s s l y  e q u a t e s  c i t i z e n s h i p  o n l y  w i t h  s i m p l e  r e s i d e n c e .  

T h a t  C l a u s e  d o e s  n o t  p r o v i d e  for, a n d  d o e s  n o t  a l l o w  for.

»

2 2



d e g r e e s  o f  c i t i z e n s h i p  b a s e d  o n  l e n g t h  o f  r e s i d e n c e .  A n d  

t h e  E q u a l  P r o t e c t i o n  C l a u s e  w o u l d  n o t  t o l e r a t e  s u c h  d i s t i n c ­

t i o n s . "  _____  U . S .  a t   , 7 2  L. E d .  2 d  a t  6 8 3 - 8 4  ( f o o t­

n o t e s  o m i t t e d ) .

T o  t h e  e x t e n t  t h a t  d i s c o u n t s  a r e  g r a n t e d  f o r  y e a r s  

o f  r e s i d e n c e  c o m p l e t e d  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  o r d i n ­

an c e ,  i t  is n o t  e v e n  a c l o s e  q u e s t i o n  t h a t  O r d i n a n c e  7 9 - 5 3  

is u n c o n s t i t u t i o n a l .  P a r a p h r a s i n g  t h e  C o u r t  i n  Z o b e l  I I I , 

" A s s u m i n g  a r g u e n d o  t h a t  g r a n t i n g  [ f i v e  p e r c e n t  d i s c o u n t s ]  

f o r  e a c h  y e a r  o f  c o n t i n u e d  [ B o r o u g h ]  r e s i d e n c e  m i g h t  g i v e  

s o m e  r e s i d e n t s  a n  i n c e n t i v e  t o  s t a y  i n  t h e  [ B o r o u g h ]  i n  

o r d e r  t o  r e a p  i n c r e a s e d  [ f i v e  p e r c e n t  d i s c o u n t s ]  i n  t h e  

f u t u r e ,  t h e  [ B o r o u g h ' s ]  i n t e r e s t  i s  n o t  i n  a n y  w a y  s e r v e d  b y  

g r a n t i n g  g r e a t e r  [ d i s c o u n t s ]  t o  p e r s o n s  f o r  t h e i r  r e s i d e n c e

d u r i n g  t h e  [ten] y e a r s  p r i o r  t o  t h e  e n a c t m e n t . "  ______ U . S .

a t  ______, 72 L. Ed. 2 d  a t  6 7 3 - 7 9  ( f o o t n o t e  o m i t t e d ) .  T h u s ,

t h e  a v o w e d  p u r p o s e  o f  i n d u c i n g  r e s i d e n t s  t o  r e m a i n  i n  t h e  

K e n a i  P e n i n s u l a  B o r o u g h  i s  n o t  r a t i o n a l l y  f u r t h e r e d  b y  

g r a n t i n g  p r i c e  d i s c o u n t s  t o  p e r s o n s  f o r  t h e i r  y e a r s  o f  

r e s i d e n c e  a n t e d a t i n g  t h e  e n a c t m e n t  o f  t h e  o r d i n a n c e .

W e  f u r t h e r  h o l d  t h a t  i t  is i m p e r m i s s i b l e  f o r  t h e  

B o r o u g h  t o  a p p l y  i t s  p r i c e  d i s c o u n t  p r o g r a m  p r o s p e c t i v e l y ,  

a s  w e l l ,  b e c a u s e  t h e  p r o g r a m  c a n n o t  b e  i m p l e m e n t e d  w i t h o u t  

c r e a t i n g  a m u l t i t u d e  o f  c l a s s e s  o f  r e s i d e n t s  t h a t  r e c e i v e  a 

b e n e f i t  c o r r e l a t i n g  t o  t h e i r  l e n g t h  o f  r e s i d e n c e .  W i t h
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r e s p e c t  t o  t h e  p u r c h a s e  p r i c e  o f  g o v e r n m e n t  l a n d s ,  n o  l e g i t ­

i m a t e  i n t e r e s t  j u s t i f i e s  t h e  d i s p a r a t e  t r e a t m e n t  o f  b o n a  

f i d e  r e s i d e n t s  b a s e d  s o l e l y  u p o n  t h e  l e n g t h  o f  t h e i r  r e s i ­

d e n c e . 1 0  W e  a c c o r d i n g l y  h o l d  t h a t  t h e  p r o v i s i o n  o f  O r d ­

i n a n c e  7 9 - 5 3  g r a n t i n g  r e d u c t i o n s  i n  t h e  p u r c h a s e  p r i c e  o f  

B o r o u g h  l a n d s  b a s e d  u p o n  l e n g t h  o f  r e s i d e n c e  is u n c o n s t i t u ­

t i o n a l  a s  v i o l a t i n g  t h e  e q u a l  p r o t e c t i o n  c l a u s e s  o f  t h e  

U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s . 11

A F F I R M E D  i n  p a r t  a n d  M O D I F I E D  i n  p a r t .

10. E v e n  i f  d i s c o u n t s  w e r e  g r a n t e d  f o r  a s h o r t e r  
p e r i o d  o f  t i m e  t h a n  t e n  y e a r s ,  w h i c h  w o u l d  r e s u l t  i n  l e s s  
t h a n  a " m u l t i t u d e  o f  c l a s s e s  o f  r e s i d e n s , " w e  w o u l d  c l o s e l y  

s c r u t i n i z e  t h e  d i s c o u n t  p r o g r a m  t o  d e t e r m i n e  t h a t  i t  w a s  n o t  

i n  f a c t  c r e a t e d  f o r  t h e  i m p e r m i s s i b l e  p u r p o s e  o f  g r a n t i n g  

r e s i d e n t s  a r e w a r d ,  a l b e i t  i n  t h e  f u t u r e ,  f o r  t h e i r  p a s t  
c o n t r i b u t i o n s  t o  A l a s k a .  S e e  Z o b e l  I I I ,  U . S .  a t  ,
72 L. E d .  2 d  a t  6 7 9 .

11. T h e  c o n s t i t u t i o n a l i t y  o f  A S  3 8 . 0 5 . 0 5 8 ( a ) ,  

s u p r a  n o t e  9, i s  n o t  b e f o r e  t h i s  c o u r t  a n d  w e  t h u s  c a n n o t  

d i r e c t l y  c o n s i d e r  t h e  i s s u e .  T h e  f a c t  t h a t  t h e  s t a t e  d i s ­
c o u n t  p r o g r a m  h a s  b e e n  i n  o p e r a t i o n  s i n c e  1 9 7 8  m a y  o r  m a y  

n o t  r a i s e  s p e c i a l  c o n s i d e r a t i o n s  t h a t  a r e  n o t  b e f o r e  t h e  
c o u r t  i n  t h i s  c a s e .
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R A B I N O W I T Z ,  J u s t i c e ,  c o n c u r r i n g .

I d i s a g r e e  w i t h  t h a t  p o r t i o n  o f  t h e  c o u r t ’s o p i n ­

i o n  w h i c h  h o l d s  t h a t  t h e  K e n a i  l a n d  l o t t e r y  o r d i n a n c e  is n o t  

’’u n l a w f u l  g a m b l i n g 1' i n  v i o l a t i o n  o f  A S  1 1 . 6 6 . 2 0 0 .

F i r s t ,  I t h i n k  i t  c l e a r  t h a t  t h e  K e n a i  l o t t e r y  

f a l l s  w i t h i n  t h e  d e f i n i t i o n  o f  " g a m b l i n g "  s u p p l i e d  i n  A S

1 1 . 6 6 . 2 8 0 ( 2 ) -1 I n  S t a t u  v. P i n b a l l  M a c h i n e s , 4 0 4  P . 2 d  9 2 3  

9 2 5  ( A l a s k a  1 9 6 5 ) ,  w e  h e l d  t h a t  " t h e  e s s e n t i a l  e l e m e n t s  o f  

g a m b l i n g  a r e  p r i c e ,  c h a n c e ,  a n d  p r i z e .  T h u s ,  o n e  g a m b l e s  

w h e n  h e  p a y s  a p r i c e  f o r  a c h a n c e  t o  o b t a i n  a p r i z e . "  

( F o o t n o t e  o m i t t e d . ) T h e r e  is n o  r e q u i r e m e n t  t h a t  t h e  v a l u e  

p l a c e d  a t  r i s k  b e  r e f u n d a b l e ,  as t h e  m a j o r i t y  s u g g e s t s  i n  

f o o t n o t e  1 o f  t h e  o p i n i o n .  T h e  i n t e r p r e t a t i o n  o f f e r e d  b y  

t h e  m a j o r i t y  w o u l d  a l l o w  a n y  f o r m  o f  g a m b l i n g  w h e r e  t h e  

i n i t i a l  s t a k e  is n o t  r e t u r n e d  t o  t h e  w i n n e r .

S e c o n d ,  I c o n s t r u e  A S  1 1 . 6 6 . 2 0 0  as p r e c l u d i n g  

m u n i c i p a l  g o v e r n m e n t s  f r o m  l e g a l i z i n g  g a m b l i n g  w i t h i n  t h e i r  

j u r i s d i c t i o n s .  T h e  c o u r t  c o r r e c t l y  n o t e s  t h a t  t h i s  s t a t u t e  

d o e s  n o t  r e a c h  f o r m s  o f  g a m b l i n g  " s p e c i f i c a l l y  a u t h o r i z e d  b y  

l a w . "  S e e  A S  1 1 . 6 6 . 2 8 0 ( 1 1 ) .  T h e  p u r p o s e  o f  t h i s  e x c e p t i o n

1. A S  1 1 . 6 6 . 2 8 0 ( 2 )  p r o v i d e s  i n  p a r t  t h a t

" g a m b l i n g "  m e a n s  t h a t  a p e r s o n  s t a k e s  o r  
r i s k s  s o m e t h i n g  o f  v a l u e  u p o n  t h e  o u t c o m e  o f  
a c o n t e s t  o f  c h a n c e  o r  a f u t u r e  c o n t i n g e n t  
e v e n t  n o t  u n d e r  h i s  c o n t r c i  o r  i n f l u e n c e ,  

u p o n  a n  a g r e e m e n t  o r  u n d e r s t a n d i n g  t h a t  he o r  

s o m e o n e  e l s e  w i l l  r e c e i v e  s o m e t h i n g  o f  v a l u e  

i n  t h e  e v e n t  o f  a c e r t a i n  o u t c o m e  . . . .
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w a s  t o  a v o i d  c o n f l i c t s  b e t w e e n  t h e  a n t i - g a m b l i n g  l a w  a n d  

o t h e r  s t a t e  s t a t u t e s  a u t h o r i z i n g  c e r t a i n  g a m e s  o f  c h a n c e  

w h i c h  o t h e r w i s e  w o u l d  f a l l  w i t h i n  t h e  g a m b l i n g  p r o h i b i t i o n .  

S e e  A S  0 5 . 1 5 . 1 0 0 .  T h e r e  i s  s i m p l y  n o  t r a c e  w i t h i n  t h e  l e g ­

i s l a t i v e  h i s t o r y  o f  a n  i n t e n t  t o  d e l e g a t e  t o  m u n i c i p a l i t i e s  

t h e  p o w e r  t o  a u t h o r i z e  g a m b l i n g .

2. T h i s  v i e w  i s  s u p p o r t e d  b y  t h e  l e g i s l a t i v e l y  
a d o p t e d  c o m m e n t a r y  t o  t h e  c r i m i n a l  c o d e :

T h e  d e f i n i t i o n  o f  '•'unlawful" [§ 1 1 . 5 6 . 2 3 0
( 1 1 ) ]  p r o v i d e s  t h a t  n o  g a m b l i n g  p r a c t i c e  is 
l a w f u l  u n l e s s  i t  i s  s p e c i f i c a l l y  a u t h o r i z e d  
b y  s t a t u t e .  S e e  g e n e r a l l y , A S  0 5 . 1 5  ( B i n g o ,  
R a f f l e s  a n d  I c e  P o o l s ) .

1 9 7 8  A l a s k a  S e n a t e  J o u r n a l  S u p p .  N o .  4 7  a t  1 1 4  ( J u n e  12, 
1 9 7 8 ) ,  r e o r i n t e d  i n  A l ? s k a  C r i m i n a l  C o d e  M a n u a l  3 - 2 6 6  
( 1 9 8 0 ) .

I n  a d d i t i o n  t o  o t h e r  s t a t u t e s ,  t h e  " a u t h o r i z e d  b y  
l a w "  l a n g u a g e  s e e m s  d i r e c t e d  t o w a r d  t h e  g a m b l i n g  s t a t u t e  i t­
s e l f .  A S  1 1 . 6 6 . 2 0 0 ( b )  e x e m p t s  " s o c i a l  g a m e ( s ] , "  d e f i n e d  i n  
A S  1 1 . 6 6 . 2 8 0 ( 9 ) ,  f r o m  n r o h i b i t i o n .  T h e  o f f i c i a l  c o m m e n t a r y  
n o t e s  t h a t  t h e  e x c e p t i o n  f o r  s o c i a l  g a m e s  w a s  o n e  o f  t h e  f e w  
s i g n i f i c a n t  r e f o r m s  :*•» g a m b l i n g  l a w  m a d e  b y  t h e  n e w  c o d e .  
1 9 7 8  A l a s k a  S e n a t e  Journal. S u p p .  N o .  4 7  a t  1 1 2 ,  r e p r i n t e d  i n  
A l a s k a  C r i m i n a l  C o d e  M a n u a l  3 - 2 6 5 .  T h u s ,  e v e n  t h o u g n  t E e  
" f r i e n d l y  p o k e r  g a m e "  f a l l s  w i t h i n  t h e  s t a t u t o r y  d e f i n i t i o n  

o f  g a m b l i n g ,  i t  is n o t  " u n l a w f u l  g a m b l i n g "  u n d e r
1 1 . 6 6 . 2 0 0 ( a ) ,  b e c a u s e  i t  is a u t h o r i z e d  b y  law.

*
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(Alaska leg is la tu re
Senate

Office of the President Pouch V 
State Capitol 

Juneau, A la sk a  998UOfficial Business
MEMORANDUM

DATE: ilav 3, 1933

TO: Senator Bettye Fahrenkamp 
Chai r

Senate Resources Committ

FROM: Senator vay Kerttula 

Senate President

SUBJECT: Senate Bills 279 and 280

Senate Bills 279 arid 280, though introduced late in this session are 

very important pieces of legislation which should be dealt with before 
we adjourn.

SB 279 is a major priority of the United Fishermen of Alaska (UFA). 

It provides for the computing of the statewide average wholesale price 

paid for canned salmon. This bill was prepared in cooperation with 

representatives of the Pacific Seafood Processors Association and the 

UFA. All interests have made considerable compromise to reach this 

version that has been referred to the Senate Resources Committee.

SB 280 would restructure the discounts on the purchase price for land 

obtained in state land disposals. The discount program in the 

Statutes has been suspended by the Commissioner of the Department of

Natural Resources because of a recent court challenge and striking of

a similar program in the Kenai P e n i n s u l a  Borough. It is hoped that

this legislation will move quickly enough to enable recipients in the-' 

the land disposals this y ea r  to take advantage of the new program.

I would greatly appreciate the Resources committee holding hearings on 

these important pieces of legislation so that the Senate might 

consider them before we adjourn.

Thank you very much.

OMK: rjr

Attachments



SB 280: BACKGROUND

This bill is envisioned to compensate for the suspension of the 

current discount program for state land disposals by the Commissioner of 

Natural Resources on April 1, 1983. The program was suspended based 

upon an Alaska Supreme Court decision, Gilman v . M a r t i n , which held that 

retrospective residency requirements for land payment discounts in a 

Kenai Penninsula Borough Disposal were unconsitu ti on al . The suspended 

state discount program is very similar to the program struck in G i l m a n . 

The striking of the plan by the court is similar to the permanent fund 

dividend distribution decision (Zobel I I I ) by the U.S. Supreme Court.

There is a social benefit and a public interest in encouraging land 

holders to remain in the state. The discount progrim in SB 280 will 

serve this purpose. The new program which is neither a retrospective 

program as *he suspended state discount was, nor a prospective one which 

the court also indicated they would strike down, sets the eligibility 

for discounts on the purchase price of land on y ea r  to y ea r  residence in 

the state during the payment period. Only the principle of the payments 

would be discounted, and only if the payment for that year  is less than 

10% of the total purchase price.

This is a difficult concept to put in words, so to clarify matters 

an example is given. If after signing a purchase contract for land 

under the state land disposal program, the purchaser remains in state 

for the year p r e c e d i n g  an annual payment, he/she will be granted a 50% 

discount on the principle for that payment. If the following y ea r  the 

purchaser leaves the state, the payment for that yea r will have to be 
made in full. However, anytime upon- returning to the State for the year 

preceeding a payment, the payment of the principal is once again reduced 

by half. The discount in no way accumulates for each year of residence. 

If one is a resident in a given year, one's payment is discounted. If 

not, the payment is due in full.

People would have an incentive to pay off the land within ten years 

so the residency requirements would be met as soon as possible. It 
would, however, allow people who need to extend the payments out over 20 

years*, the means to do so, while continuing 50% per year on discounts, 

still giving them a total of a 50% discount if they were in the state

for the full repayment period. In order to not preclude eariv payment

(payments of more than 1U% of the purchase price), a provision was 

included to allow a purchaser to expedite payments receiving the d i s­

count on only 10% of the purchase price initially, and then applying to 

the Department 11 years after the contract was signed for the anr Jal 50% 

discount for each year of residence since the contract was signed, The 

11 year  requirement <jives the purchaser one year  after the minimum ten 

y ea r  residency has been fulfilled to claim the discount on the prepaid 

payments. This provision serves as a "statute of limitations" to stream 

line the bookkeeping in the Department of Natural Resources.

The bill retains the previous requirements for participation in the 

land disposal program that the participant be at least 18 years old and 

a one y e a r  resident of the state to participate. The bill also

continues to limit the discount to once in a lifetime.



Wa t e r f o w l  

Conservation 

Stamps________

Wholes a l e  

Canned Salmon

Prices_________

(reporting of)

State Land 

(discount 

program)

INTRODUCTION OF BILLS (Senate)

S E N A TE  B I L L / W O  .Vr/8. by Senators Rodf*y"p^erttula and 

J o s e p h s o n . / s e e  UB 351, page 528, /identical, wit h  the exception 

of the ef/ective u a t e  clause. The S e n a t a  v e r s i o n  does /ot 

cont a i n  an e f fective date clause*, and w ould become e f f ^ t i v e  9C 
days after the G o v e r n o r  signs whereas fh e  H o u s e  v i s i o n  

provi d e s  for an immediate effective date.

Intro d u c e d  A p r i l  26 a n d  r e f e r r e d  to Resources, Finance.

S ENATE B I L L  NO. 2 7 9 . in* Sen/tors Kerttula, Hliason*; Mulcahy 

and Rbdey. See House IJil 1 / N o . 381, page 644\ i d e n t i c a l .

I n t r o du c e d  A p r i l  26 and re f e r r e d  to Resources, inance.

SENATE B I L L  NO. 2 8 0 . by Sena t o r  Kerttula. Proposes to re­

write the Land Discount P r o g r a m  (AS 3 8.05.058). Note: under 

current law persons are gran t e d  a discount on the purchase of 

land sold by the state that is class i f i e d  for any use other than 

c ommercial or industrial, at the rate jf five per cent of the 

p u r chase price of the land pur c h a s e d  for each full year that the 

p ur c h a s e r is a resident of the state (i.e., five year residents 

w o u l d  .receive a discount of 252). D is counts m a y  not exceed 502 of 

the total p u rc h a s e  price of the land, or $25,000, w h i chever amount 

is less, except that an eligible v e t e ra n  is entitled to receive a 

d i s count w h i c h  m a y  not exceed 752 of the total purchase price or 

$37,500, w h i c h e v e r  amount is less. This progr a m  has been 

d i s c o n t i n u e d  by regu la t i o n  of the Dept, of Natural Resources, due 

to the r esidency quest i o n  raised in the recent U.S. Supreme Court 

d e c i s i o n  over the Permanent Fund dividends.

Under Senator Kertt u l a ' s  bill the payment p r ocedure for land 

d i scounts w o u l d  be restructured. In order to be eligible for a 

discount of 50 percent on each payment a person must be a resident 

of the Btate for the year pre c e d in g  the payment. Annual payments 

that exceed 10 percent of the p u r chase price are eligible for a 

d i s count w i t h i n  11 years after the purchase (a pe r so n  could 

t h erefore pay 102 a year over 10 yerrs and receive the lull 502 

d i s c o u n t — if a pe r s o n  e'scted to pay 1002 of the purchase price in 

one year, the discount w ould only be given on 102 of the purchase 

price, and the purchaser w o u l d  rece i v e  the d i s count on the portion 

of the payment ex c eeding 102 upon request w it h i n  11 years after the 

p u r c h a s e ) .

Rewrites subse c t io n  on r e sidency r e q u i re m e n t s  (AS 38.05.058(b)). 

"(b) To be eligi b l e  ^or . . . d i scounted payments . . ., a person 

shall (1) have beei physically present in the stare for the 

12-month period before the . . . date payment is due for the year . 

. ., except for brief intervals, m i l i t ar y  service, attendance at an 

e d u c at i o n a l  or training institution or for absen c e  for good cause; 

(2) m a i n t a i n  a proof residence in the state; . . .(4) not have 

claimed r e sidence in any other state for any purpose during the 

12-month period immediately before the date payment is due for the 

year . . .; (5) show by all attending c i r c umstance an intent to 

m a i n t a i n  r e s i d e nc e  in the state . . .; and (6) live attained the 

age of 18 at the date of the sale." (deletes "(3) be r e gistered to 

vote ir the state;").

p a n e  6 1 5



Energy

D e v e l opment & 
C o n s e rv a t i o n  

(departmental 

functions)

p .n ’ o 6 1 6

n i ur pill5 t Senate,)

SB 280. (cant'd)

A m e n d s  AS 3 8 . 0 5 . 0 5 5  (Auct i o n  Sale P r o c e d u r e s )  by d e l etiug language 

al l o w i n g  a p u r c h a s e r  to depo s i t  five percent of the amount bid 

a fter d e d u c t i o n  of the d i scount (see r e v i s i o n  of d i s count program, 

a b o v e ) .

A m e n d s  AS 3 8 .05.057 (Disposal of Lan d  by Lottery) by adding 

language that spates: "The c o m m i s s i o n e r  shall consult with the

assessor of a m u n i c i p a l i t y  before d e t e r m i n i n g  the p u r chase price 

for land that is located in the m u n i c i p a l i t y  and that is to be sold 

u nder this sec t i o n . "  (current language provides: "Before the

comm i s s i o n e r determines the p u r c h a s e  price for land w hich is 

located in a m u n i c i p a l i t y  and w h i c h  is to b e  sold under this 

section, he shall consult with the assessor of the m u n i c i pa l i t y . " )  

A l s o  deletes language f ro m  that section refe r r i n g  to the land 

discount program.

Introduced A p r i l  27 and j ; ^ e r r e d  to Resources, Finance^

SENATE BIL L  N O. 2 8 1 , b h  the\ Finance Committee. Relates u:o 

energy develo p me n t  aim c o n s e rv a t i o n  functions of tMe Department 

of\ Commerce and Ec o nomic D e v e lo p m e n t  and the Department o\ 

C o mmunity and Region/il Affairs. U nder this bill:

Amenfas AS 44.47 .050/(Departmeit of C o m m u n i t y  and/ R e g i o n a l Affairs. 

G e n e r a l  Powers an d J Du t i e s )  b y t a d d i ng  language syntir'>, the 

Depa r t m e n t  m a y  "(1 cj )  plan, stupy, implement, anyf assist programs

for qnergy d e v e lopment and energy c o n s e r v a t i o n J  including

w e a t h

AS 44 

in th| 

amend

erization, tar meet com m un i t y  and r e g i o n a l/needs.

33.030 - 4 4 1 3 3 . 0 60  is r e n e a l e d  (Section/of Power Development 

e Department! of Commerce and E c o no m i c  Devel o p m e n t) .  Sections 

ed that relate to this repeal are:

‘— AS 4 3 .20,037(d ( 2 ) (K) (Alaska Net Income T, 

Business Energy C o n s e r v a ti o n  Credit). A s  re 

s e c t i m  (2) 'energy conservatior improvement 

energy c o n s e r va t i o n  device a p p roved by the c 

commui ity and r e g ional a f f a i r s . 1 ( currently 

e n e r gy - s a v i n g  device approved b) the commiss 

e c o n om i c  develo p n en t  under AS 44 . 3 3 . 04 0 ( 1 2 ) .  

states!: "Th section of power d e v e l o p m e n t s

r e g u l a t i o n  (A) aoopt or revise tiermal and 1 

standards appl i c a b l e to b u ilding! and structi|i 

facilities; (B) < e t e rmine w h e t h e r  a d e v i c e  q 

al t e r n a t iv e  energy sy s t e m  or an in e r g y conse

be Act. Trade or 

[vrithen, "(d) In this 

n c a n s  (K) any opher 

pm m i s sioner of

. . (K) any o :her 

[ioner of commerce and 

— subse c t i o n  (J2) 

ball. . . (12) by 

j.ghting energy 

res, except for public 

i^alifies as an 

vat ion i m p r o v e m e n t ;")

— repeal!

Revo Ivin 

energy system 

by the coVnnissto 

4 4 . 3 3 . 0 4 0 \ l 2 ) ;")

AS 4 5 . | 8 . 5 0 0 ( 2 )( C )  ( A l t e r na t i v e  Te 

Loan Fyind. Definition.\"In this c^iapt 

(2) includes. I. . (C) an 

ier of commerce anp e c o n o mi c

hnol o g y  and Energ 

er, 'alternati/e 

o ther device approved 

d e v e l o p m e nt  under AS

— repeals A'S 46 Jll.900( l)(B)(iii) ( t o n s e r v a tj ion of Energy and 

M a terials. Definitions. "In this chan t er  (1J  ' a l t e rnative energy 

system' means. . . (B) includes . . .\( i i any other device 

approved by the com m i s s i on e r  of c om merce and e c o nomic development
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