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IN THE SENATE

Introduced: 4/27/83
Referred: Resources

and Finance

BY KFRTTULA

SENATE BILL NO. 280

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to discounts for land; and providing

for an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.05.055 1is amended to read:

Sec. 38.05.055. AUCTION SALE PROCEDURES. Unless another method
of sale 1is required under AS 38.05, under AS 38.07, or under AS 38.08,
the sale of state land shall be made at public auction to the highe:t
qualified bidder as determined by the director. A bidder must appear
in person at the auction unless medical reasons, attendance at school,
or military service outside the state prevent attendance. A bidder
may be represented by an attorney or agent at the auction if the land
offered for disposal 1is commercial, industrial, or agricultural land.
An aggrieved bidder m\y appeal to the commissioner within five days
after the sale for a review of the director"s determination.The sale
shall be conducted by the director [OR HIS REPRESENTATIVE,] and at the
time of sale the successful bidder shall deposit an amount equal to
five percent of the pv.rchase price [, OR IF THE PURCHASER ELECTS TO
USE LAND DISCOUNTS GRANTED UNDER AS 38.05.058, FIVE PERCENT OF THE
Ak-JUNT BID AFTER DEDUCTION OF THE DISCOUNT] . The director [OR HIS
REPRESENTATIVE] shall iir..-iediate]y issue a receipt containing a de-
scription of the land or propert- purchased, the price bid, the amount
deposited, and the amount of any discount allowed. The receipt shall
be acknowledged in writing by the bidder.

* Sec. 2. AS 38.05.057(a) 1is amended to read:
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(a) The commissioner may dispose of land, including land limited
to use for agricultural purposes, by lottery. The purchase price of
land sold by lottery shall be the fair market value of the land as
determined by the commissioner. The commissioner may sell land by
lottery for less than the fair market value of the land on _a deter-
thination [IF HE DETERMINES] that scarcity of land for private use in
the area of the land to be so ; has resulted in unrealistic land
values. The commissioner shall consult with the assessor of a munic-
ipality before determining the purchase price for land that 1is located
in the municipality and that 1is to be sold under this section. [BE-
FORE THE COMMISSIONER DETERMINES THE PURCHASF PRICE FOR LAND WHICH IS
LOCATED IN A MUNICIPALITY AND WHICH IS TO BE SOLD UNDER THIS SECTION,
HE SHALL CONSULT WITH THE ASSESSOR OF THE MUNICIPALITY.] The lottery
shall be conducted in public by the commissioner [OR HIS REPRESENTA-
TIVE]. An apolicant may not be selected to purchase land wunless the
applicant [HE] 1is present on the date and at the place that the lot-
tery is conducted unless medical reasons, attendance at school, or
military service outside the state prevent attendance. An applicant
may be represented by an agent on the day of the lottery if the laud
offered for sale is commercial, industrial, or agricultural land. On
the day of the lottery a purchaser selected by lot shall deposit an
amount equal to five percent of the purchase price [, OR IK THE PUR-
CHASER ELECTS TO USE LAND DISCOunS GRANTED UNDER AS 38.05.058, FIVE
PERCENT OF THE PURCHASE PRICE AITER DEDUCTION OF THE DISCOUNT.]

Sec. 3. AS 38.05.057(b) 1is amended to read:

(b) To qualify to participate in a lottery under (a) of this

section, an applicant [A POTENTIAL PURCHASER] shall
(1) at the time of application have attained the age of 18;

(2) submit proof, as required by regulation, that the
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applicant [HE] has been a resident of the state for not less than one
year immediately preceding the date the [HIS] application was sub-—
mitted; and

3) certify that the applicant [HE] has not purchased
at a sale by lottery in the state within eight years immediately
preceding the sale date.

Sec. 4. AS 38.05.058(a) is repealed and reenacted to read:

(a) The commissioner shall grant an eligible person discounts on

the purchase price of land sold under this chapter which is not class—
ified for commercial or industrial use._\To be eligible for a discount
"0-T50 percent on each payment established by the commissioner, a
person must be a resident of the state for the veflr preceding the_
payment The porTTon”of an annual payment that exceeds 10 percent of
the purchase price of the land is eligible for discount only under (g)
of this section. Discounts granted under this section may not exceed
50 percent of the total purchase price of the land or $2.5,000, which—
ever amount 1is I"-i*5- except that discounts granted to an eligible
veteran under this section may not exceed 75 percent of the total
purchase price of the land or $37,500, whichever amount is less.
Discounts may be used by an eligible veteran to purchase land offered
at a restricted sale under AS 38.05.067.
Sec. 5. AS 38.05.058(b) is amended to read:

(b) To be eligible for [A] discounted payments [PURCHASE PRICE]
under (a) of this section, a person shall

(1) have been physically present in the state for the

12-month period before the date payment 1is due for the year [SALE],
except for brief intervals, military service, attendance at an educa—
tional or training institution or for absence for good cause;

(2) maintain a place of residence in the state;
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f(3) BE REGISTERED TO VOTE IN THE STATE;]

(4) not have claimed residence in any other state for any
purpose during the 1?-month period immediately before the date payment
is due for the year [SALE];

(5) show by all attending circumstance an intent to main-—
tain residence in the state [THAT HIS INTENT IS TO MAKE ALASKA HIS
CONTINUOUS RESIDENCE]; and

(6) have attained the age of 18 at the date of sale.

Sec. 6. AS 38.05.058(c) is amended to read:

(c) A person seeking to establish and maintain eligibility for
discounts [A DISCOUNT] under this section shall present proof meeting
the criteria set out in (b) of this section to the director. A person
who submits information to the director under this section knowing it
to be false is guilty of a felony and, upon conviction, 1is punishable
by imprisonment for not more than five years, or by a fine of not more
than $50,000, or by both.

Sec. 7. AS 38.05.058(d) is amended to read:

(d) A person is entitled to discounts _on not more than one
[DISCOUNT ON THE] purchase [PRICE] of land under this section 1in a
[HIS] Tlifetime. Discounts [A DISCOUNT] granted under this section may
be applied only to the acquisition cf surface rights to state land.
Discounts [A DISCOUNT] may not be applied to costs such as survey
costs, road development costs, utility assessments, or other costs as
determined by the director which are reimbursable to the state. In
all cases, a cash down payment of at least five percent of the [DIS—
COUNTED] purchase price of the land shall be made at the time of sale.
Sec. 8. AS 38.05.058 1is amended by adding a new subsection to read:

(g) A purchaser may apply to the commissioner for a discount on

the portion of an annual payment that exceeds 10 percent of the pur-



chase price of the land upon request by the purchaser within 11 years
after the purchase. The commissioner shall grant the discount if rhe
payment would have been eligible for the discount lad it been made in
amounts and at times th*»t would have met the requirements of (a) of
this section.

* Sec. 9. This Act takes effect immediately in accordance with AS 01.-

10.070(c).
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the Pacific Reporter.

303 K Street, Anchorage, Alaska 99501,
made prior to permanent publication.
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THE SUPREME COURT OF THE STATE OF ALASKA

DON GILMAN,
Borough Mayor,

Kenai Peninsula

FRANCIS BRYMER,
Borough Clerk, PHILLIP WARING,
Borough Planning Director, and
ELROY BARTON, Finance Director,

Appellants,

V. OP I N 1O
HARRY V. MARTIN, LARRY C. ZERVOS, )
GARLAND DEAN THOMPSON and HARRY V. [No. 2652 - April
MARTIN, a Kenai Peninsula Borough
Assemblymember,
Appellees.
Appeal from the Superior Court of the State
of Alaska, Third Judicial District, Kenai,
Ralph E. Moody, Judge.
Appearances: Adrienne P. Fedor, Robert C>
Ervin, Erwin, Smith & Garnett, Anchorage, and
Andrew Sarisky, Kenai Borough Attorney,
Soldotna, for Appellants. Carl A. Larson,
Kenai, for Appellee. Robert M. Maynard,
Assistant Attorney General, Wilson L. Condon,
Attorney General, Juneau, for Amicus Curiae
State of Alaska.
Before: Burke, Chief Justice, Rabinowitz,
and Compton, Justices, and Johnstone, Su—
perior Court Judge.* [Connor and Matthe
Justices, not participating.]
COMPTON, Justice.
RABINOWITZ, Justice, dissenting in part.
* Johnstone, Superior Court Judge, sitting
assignment made pursuant to Alaska R. App. P. 106(a)-
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This appeal concerns the validity of the land sale
lottery ordinance enacted by the Kenai Peninsula Borough
("the Borough"). The superior court entered a declaratory
judgment that the ordinance authorizing the lottery violates
the equal protection clauses of the United States and Alaska
Constitutions because it requires participants to have been
residents of the Borough for one year preceding their appli—
cations and because participants may file an unlimited
number of applications for any parcel of land upon payment
of a nonrefundable $10.00 fee for each application. The
superior court further declared that the ordinance violates
the statute prohibiting certain forms "of gambling 1in the
state.

We conclude that the ordinance does not violate
the statute prohibiting unlawful gambling. We agree with
the superior court, however, that the ordinance 1is unconsti —
tutional insofar as it requires participants to have been
residents of the Borough for one year preceding their appli—
cations. We also conclude that the ordinance 1is unconstitu—
tional to the extent that it grants a five percent reduction
in the sale price of a parcel for each year of residency 1in
the Borough, wup to a maximum reduction of Ffifty percent.
This provision violates the equal protection clause of the
United States Constitution for the same reasons that the

initial distribution plan for the permanent fund Llividend



program was held unconstitutional in Zobel v. Williams,

U.s. , 72 L. Ed. 2d 672 (1982) (Zobel 111).

l. FACTUAL AND PROCEDURAL BACKGROUND

In September 1979, the Kenai Peninsula Borough
Assembly enacted Ordinance 79-53, which 1is entitled, "Pro-—
viding for the Disposal of Certain Parcels of Borough
Selected Lands by Lottery Sale.™ This ordinance authorizes
the sale by lottery of certain Borough lands at fair market
value to persons who file applications within ten days of
the lottery. Section 4(3) of the ordinance provides that,
in order to be eligible for the lottery, the applicant must
be a resident of the Borough for at least one year 1immedi—
ately prior to the sale. Section 3(7) provides that there

shall be a five percent reduction 1in the sale price for
each full year of Borough residence up to a maximum credit
of 50%." Im limitation 1is placed on the number of applica—
tions that may be filed by a person for a particular parcel,
so long as a nonrefundable $10.00 fee 1is paid for each
application.

The first lottery sale was scheduled to take place
in Kenai, Alaska, on October 20, 1979. Harry Martin, a
member of the Kenai Peninsula Borough Assembly, objected to
thf sale because he believed Ordinance 79-53 to be wuncon-—
stitutional. On October 4, 1979, Martin filed a complaint

in the superior court against the Mayor, Clerk, Planning
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Director and Finance Director of Kenai Peninsula Borough
(hereinafter collectively referred to as "the Borough").
Martin sought a declaratory judgment that the ordinance 1is
invalid, as well as an injunction against the scheduled

lottery sale. n October 19, 1971, Martin amended his
complaint to include two additional plaintiffs, Larry Zervos
and Garland Thompson, neither of whom was eligible to par—
ticipate in the scheduled lottery sale under the provisions
of the ordinance.

A preliminary 1injunction was 1issued, restraining
the Borough from holding the lottery sale until the consti—
tutional 1issues raised by the plaintiffs were adjudicated on
the merits. The parties subsequently filed <cross-motions
for summary judgment. The only significant issue raised in
these motions that has not already been referred to 1is the
argument made by the Borough that none of the plaintiffs has
standing to maintain this action.

The superior court determined that there were no
material 1issues of fact in dispute and, therefore, the case
could properly be resolved by summary judgment. The court
concluded that the plaintiffs have standing to maintain the
action. On the merits, the court concluded that the one-
vear residency requirement bears no rational relationship to

the stated objectives of the ordinance and thus the resi—

dency requirement violates the -equal protection clause of
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the fourteenth amendment to the United States Constitution,
as well as the equal protection clause of article 1, section
1, of the Alaska Constitution. The couru further concluded
that the ordinance violates the statute prohibiting certain
forms of gambling in Alaska because it establishes a
lottery. The court accordingly enjoined the Borough from
enforcing or implementing the ordinance.

The Borough appeals from this judgment. It con—
tends that the superior court erred in determining that the
plaintiffs have stand:.ng to maintain the action and further
erred in determining that the ordinance 1is 1invalid 1in any
respect.

1. STANDING

We Ffirst consider the argument of the Borough that
none of the plaintiffs has standing to maintain this action.
Harry Martin has been a resident of Kenai for a substantial
period of time and was a member of the Kenai Peninsula
Borough Assembly at the time Ordinance 79-53 was enacted.
Martin contends that he has standing both in his individual
capacity and 1in his representative capacity as an elected
official. The superior court concluded that Martin has no
standing as an individual, presumably on the basis that
Martin 1is eligible to participate 1in the lottery sale and
thus has not sustained any "injury 1in fact"” from the enact—

ment of the allegedly unconstitutional ordinance. The court
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concluded, however, that Martin does have standing as an
elected official. The court stated, ™"Having taken an oath
to uphold the Constitution of the State of Alaska and the
Constitution of the United States, plaintiff Martin has a
duty and ethical obligation to <challenge any ordinance
passed by the assembly of which he was a member and which he
opposed.™

We need not review the <court®"s <conclusion that
Martin has standing as an elected official because we hold,
contrary to the superior court, that he has standing as an
individual. In Moore v. State, 553 P.2d 8 (Alaska 1976), we
addressed the issue of standing:

[T]he concept of standing has been
interpreted broadly 1in Alaska, favoring

increased accessibility to judicial
forums. In Coghill v. Boucher, 511 P.2d
1297, 1303 (Alaska 1973), we noted that
"[i]n the past . . . this court has

departed from a restrictive interpre—
tation of the standing requirement.”

Whether a party has standing to
obtain judicial resolution of a contro—
versy depends on whether the party has a
sufficient personal stake 1in the outcome
of the controversy. In our recent
decision of Wagstaff v. Superior Court,
Family Division, 535 P.2d 1220, 1225
(Alaska 1975), we described this re—
guirement in terms of "injury-in-fact,"
and explained that 1its purpose 1is to
assure the adversity which is funda-—
mental to judicial proceedings.

553 P.2d at 23 (footnotes omitted).
Martin has been a resident and taxpayer of Kenai

for many vyears. Prior to the issuance of the injunction
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prohibiting the Borough from conducting the lottery sale,

the Borough had spent over $36,000.00 1in administrative and
publishing costs for the proposed lottery, at which approxi—
mately 825 acres were to be sold. Any resident or taxpayer
of a municipality has a sufficient interest in the disposi—
tion of a significant number of acres of the municipality”®s
land to seek a declaratory judgment as to the validity of
the disposition. Thus, as a resident and taxpayer of Kenai,

Martin has a sufficient personal stake 1in the outcome of
this controversy to assure the adversity that is fundamental

to judicial proceedings.

The standing of plaintiffs Larry Zervos and Gar —
land Thompson is obvious. Garland Thompson has resided 1in
the Kenai Peninsula Borough since August 20, 1979. He would
have been ineligible to participate 1in the lottery sale
scheduled for October 20, 1979, because at that time: he had
n“t resided 1in the Borough for one year. Thompson chal —
lenges the provision of the ordinance vrequiring one-year
residence 1in the Borough. Thompson has sustained an "injury
in fact" frcrn this residency requirement and thus has a
sufficient personal stake in the outcome of the controversy.

Larry Zervos has resided in Anchorage since Decem—
ber 4, 1978. He would have been 1ineligible to participate
in the lottery sale scheduled for October 20, 1979, because
he had not resided 1in the Kenai Peninsula Borough for one

year at that time. Zervos challenged the provision 1in the
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ordinance requiring residence in the Borough. As with
Thompson, it is apparent that Zervos has sustained an
"injury in fact” from this residency requirement and thus

has a sufficient personal stake 1in the outcome of the con-—

troversy.
. CRIMINAL LOTTERY
We next address whether Ordinance 79-53 1is 1invalid
on the basis that it violates the statute prohibiting
certain forms of gambling in the state. AS 11.66.200 states
in part: "(a) A person commits the offense of gambling if
he engages inunlawfulgambling."” (Emphasis added.) "Un-

t
lawful™ is defined in AS 11.66.280(11) as "not specifically

authorized by law." AS 11.66.280(2) defines gambling as
follows:

"[G]lambling™ means that a person stakes
or risks something of value upon the
outcome of a contest of chance or a
future <contingent event not wunder his
control or influence, wupon an agreement
or understanding that he or someone else
will receive something of value in the
event of a certain outcome.

The superior court concluded that Ordinance 79-53
violated AS 11.60.010 because the ordinance set up a lot—
tery. The court stated:

By payment of the consideration of
$10.00, an applicant may make unlimited
- filings on a particular parcel of prop-—
erty. Whether or not the particular
applicant 1is selected 1is purely chance,
and the prize that he or she gains by
that selection 1is the right or option,



which 1i1s a valuable property right, to
purchase property from the borough.

Even assuming that the superior court correctly
decided that the Jland sale lottery constitutes a form of
gambling,” we conclude that the Ilottery does not violate AS
11.60.010 because it 1is specifically authorized by law and
is, thus, not "unlawful gambling." AS 29.48.260(d) specif—
ically states, "The assembly or council [of a municipality]
may by ordinance establish a formal procedure for the acqui—
sition from the state of 1land or rights in land and the
disposal of the land or rights in Jland, 1in which event the
[other] provisions of . . . this section do not apply.” The
Kenai Peninsula Borough has, in the exercise of 1its statu-—
tory powers, authorized the sale by lottery of land acquired
from the state in its enactment of Ordinance 79-53.

In accordance with article X, section 1, of the
Alaska Constitution, AS 29.48.310 provides that "[a] liberal
construction shall be given to all powers and functions of

boroughs and cities conferred in this title." AS 29.48.320

states that "[u]lnless otherwise limited by law, boroughs and

1. Arguably, the lottery does not constitute
gambling as defined 1in AS 11.66.280(2). The statute only
specifies that a person engages in gambling when he or she
"stakes or risks something of value." (Emphasis added.)

When a person pays a $10.00 deposit, accompanying each
application, to participate 1in the lottery, he or she does
not "stake™ or "risk™ something of value; the person com-—
pletely divests himself or herself of any 1interest 1in the
fee paid. In che words of: the Ordinance, the deposit Iis
"nonrefundable™ and therefore not at risk. Ordinance
79-53(4) (1).
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cities have and may exercise all powers and functions neces—
sary or fairly implied in or incident to the object or

purpose of all powers and functions conferred in this

title."” In view of the permissibility of sales of state
land by lottery, we conclude that the Kenai Peninsula
Borough properly exercised 1its "fairly implied” power to

authorize the sale by lottery of its lands acquired from the
stat.e.

We further <conclude that Ordinance 79-53 1is not
invalid even though it arguably conflicts with AS 11.60.010.

As we stated 1in Johnson v. State, 527 P.2d 37, 43 (Alaska

1974):
A municipal ordinance is not necessarily
invalid 1in Alaska because it 1is incon—
sistent or in conflict with a state
statute. The question rests on whether
the exercise of authority has been
prohibited to municipalities. The
prohibition must be <either by express
terms or by implication such as where
the statute and ordinance are so sub-—
stantially irreconcilable that one
cannot be given 1its substantive effect
if the other is to be accorded the
weight of law.

Accord City of Kodiak v. Jackson, 584 P.2d 1130, 1132

(Alaska 1978); Johnson v. City of Fairbanks, 583 P.2d 181,

184 (Alaska 1978); Simpson v. Municipality of Anchorage, 635

2. AS 38.05.057 specifically authorizes the
to dispose of land by lottery: "The commissioner may dis—
pose of land, 1including land limited to use for agricultural
purposes, by Jlottery."

10 265 2
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P.2d 1197, 1200 (Alaska App. 1981). Municipalities have not
been expressly prohibited from authorizing Jland sale lot—
teries and Ordinance 79-53 is not 1irreconcilable with AS
11.60.010; the statute only prohibits gambling not author—
ized by law and Ordinance 79-53 1is a law authorizing land
sale lotteries. We thus <conclude that the Borough®s land
sale lottery does not violate Alaska®s statute prohibiting
unlawful gambling.
1v. RESIDENCY REQUIREMENT

Ordinance 79-53 provides that only residents of
the Kenai Peninsula Borough are eligible to participate in
the land lottery. The Borough contends that the superior
court erred in concluding that this requirement violates the
equal protection clauses of the United States and Alaska
Constitutions.3 We disagree.

The parties mistakenly address this issue in terms
of whether or not the requirement of residency in the
Borough impermissibly burdens the constitutional right to
interstate or intrastate travel. The right to interstate or
intrastate travel 1is impinged upon only when a governmental

entity creates distinctions between residents based upon the

3. Section 1 rf the fourteenth amendment to
United States Constitution provides, "No state shall
deny to any person within its jJurisdiction the equal pro-—
tection of the laws." Section 1 of article 1 of the Alaska

Constitution states that "all persons are equal and entitled
to equal rights, opportunities, and protection wunder the
law."

11
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duration of their residency, and not when distinctions are

created between residents and nonresidents. In McCarthy

V.

Philadelphia Civil Service Commission, 424 U.S. 645, 47

Ed. 2d 366 (1976), the United States Supreme Court dis—

cussed its prior decisions <concerning the right to inter—

state travel and stated:

424

Neither in those cases, nor in ny
others, have we questioned the validity
of a condition placed upon municipal
employment that a person be a resident
at the time of his application. In this
case, appellant claims a constitutional
right to be employed by the <city of
Philadelphia while he is [living else—
where. There 1is no support, in our cases
for such a claim.

We have previously differentiated
between a requirement of continuing
residency and a vrequirement of prior

residency of a given duration. Thus 1in
Shapiro, [394 U.S. 618, 636, 22 L. Ed.
2d 600, 616 (1969)], we stated: "[T]he

residence requirement and the one-year
waiting-period requirement are distinct
and 1independent prerequisites.” And in
Memorial Hospital, [41.5 U.S. 250, 255,
39 L. Ed. 2d 306, 313 (1974)], quoting
Dunn, [405 U.S. 330, 342 n.13, 31 L. Ed.
2d 274, 284 n.13 (19721], the Court
explained that Shapiro and Dunn did not
question the ""validity of appropriately
defined and uniformly applied bona fide
residence requirements.""

Uu.S. at 646-47, 47 L. Ed. 2d at 368-69 (emphasis in

original) (footnote omitted).

is

t:he

This does not mean that the residency requirement
free from scrutiny under the equal protection clauses of

United States and Alaska Constitutions; it only means

12
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that the vrequirement 1is not subject to the strict scrutiny
applied when a fundamental right, such as some aspects of
the right to interstate travel, 1is at issue.g The appropri—
ate standard by which to measure the constitutionality of
the residency requirement 1is, at a minimum, that which we
announced 1in Isak.son v. Rickey, 550 P.2d 359 (Alaska 1976}:

"1[T]he <classification "-"must be reasonable, not arbitrary,

and must rest upon some ground cf difference having a fair

and substantial relation to the object of the legislation,

so that all persons similarly circumstanced shall be treated

alike."™" 550 P.2d at 362 (quoting State v. Wvlie, 516 P.2d
142, 145 (Alaska 1973)). Article VIII, section 17, of fh-
Alaska Constitution states, "Laws and regulations governing

the use or disposal of natural resources shall apply equally
to all persons similarly situated with vreference to the
subject matter and purpose to be served by the law or regu—
lation.™ This constitutional provision may require a more
stringent review of the Borough®s ordinance. We need not

decide the 1issue, however, because it is apparent that the

ordinance does not pass even the lower standard of review.

4. Not all statutes burdening the right to
state travel are measured by the strict scrutiny standard.
Sosna v. lowa, 419 U.S. 393, 42 L. Ed. 2d 532 (1 *"5).

13
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The stated purpose of the land lottery 1is to sell
"certain parcels of Borough selected lands . . . to adjoin-—
ing property owners or to Jleaseholders so as to resolve
existing controversies regarding access and title." Kenai
Peninsula Borough Ordinance 79-53. At the time of the
scheduled lottery sale, fifty-six percent of the privately
owned parcels of property located with?!n the Borough were
owned by persons who were not vresidents of the Borough.
Accordingly, resident and nonresident landowners of the
Borough are not treated equally, even though they are simi—
larly situated with reference to the sale of Borough Jlands
to "adjoining property owners or to leaseholders so as to
resolve existing controversies regarding access and title."”
The plaintiffs correctly argue that denying nonresidents,
who own the majority of property within *-e Borough, the
right or opportunity to purchase contiguous parcels or other
parcels of Jland offered for sale by the Borough does not
bear a substantial relation to the purpose of the ordinance.

The Borough contends that its discrimination
against nonresidents in Ordinance 79-53 1is not unconstitu—
tional. The 1land subject to sale wunder the ordinance 1is
part of the 155,780 acres received from the state in ful —

fillment of the general grant land entitlement of the

14
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Borough pursuant to AS 29.18.201.5 7 Borough states that
one of the purposes of the state"s grant of the 1land to it
was to permit the Borough to sell the land to its residents.
It concludes that all boroughs may [Ilimit the sale of land
received from the state to residents of the boroughs.

The Borough®s analysis might have been worthy of
consideration if the Borough had stated in Ordinance 79-53
that the purpose of the lottery was to benefit 1its resi—
dents.6 The ordinance, however, does not state this.
Instead, it specifically indicates that the purpose of the
lottery is to sell selected parcels of land to "adjoining

property owners or to leaseholders so as to resolve existing

ccntroversies regarding access and title." Although govern—
mental entities need not "deal alike with all . . . classes,
or . . . strike at all evils at the same time or in the same

5. AS 29.18.201 provides, "The general grant land
entitlement of each of the municipalities in this section 1is
the amount set out opposite each: . . . (7) Kenai Peninsula
Borough - 155,780 acres."”

6. We note, however, that "discrimination on the
basis of residence must be supported by a valid . . . inter—
est independent of the discrimination 1itself. Zchbel 111,

Uu.SsS. , , (2 L. Ed. 2d 672, 684 (Brennan, J. ,
concurring). Furthermore, as we 1indicated in Lynden Trans—
port, Inc. v. State, 532 P.2d 700, 711 (Alaska 1975), "Bene-—
fiting |[the] economic 1interests of residents over nonresi —
dents is not a purpose which may constitutionally vindicate
discriminating legislation e .o We do not hold that
residency requirements are per se invalid. At the least,
however, when a purpose 1is stared for the requirement, the
purpose must be a valid one that is substantially furthered

by the classification.
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way,ll Semler v. Oregon State Board of Dental Examiners, 294
u.s. 608, 610, 79 L. Ed. 1086, 1089 (1935), wunderinclusive
classifications violate the equal protection clause 1f the
classification 1is "clearly wrong, [and] a display of arbi—
trary power, [rather than] an exercise of judgment."” Mat—
thews v. De Castro, 429 U.S. 181, 185, 50 L. Ed. 2d 389, 394
(1976) . Accord Minnesota v. Clover Leaf Creamery Co., 449
u.s. 456, 466, 66 L. Ed. 2d 659, 670 (1981); McClain v.
Citv of South Pasadena, 318 P.2d 199, 207 (Cal. App. 1957);
L. mribe, American Constitutional Law & 16-4, at 997 (1978).
In view of the avowed purpose of the sale to "resolve exist—
ing controversies regarding access and title"™ to properties,
the decision of the Borough to restrict the sale of its land
to Borough residents - and thereby assist only forty-four
percent or the Jlandowners in resolving existing contro—
versies regarding access and title - is a "display of

arbitrary power,"™ rather than an exercise of jJudgment."
The classification 1is unreasonable and does not ""rest upon
some ground of difference having a fair and substantial
relation to the [avowed] object of the legislation, so that
all persons similarly circumstanced [are] treated alike.l1"
Isakson v. Rickey, 550 P.2d at 362 (quoting State v. Wvlie,

516 P.2d at 145) We therefore agree with the superior

court that Ordinance 79-53 1is unconstitutional to the extent

16
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it requires participants to have been residents of the
Borough at the time of their applications.n

V. REDUCTION IN PRICE

The last issue we consider 1is the constitution—

ality of the provision in Ordinance 79-53 that provides for

a Tive percent reduction in the sale price uf a parcel for

each year of residency in the Borough, up to a maximum

7. Having determined that the requirement
participants be residents of the Borough is unconstitu—
tional, we necessarily conclude that the one-year durational
residency requirement, intended to assure bona fide resi—

dence, is also wunconstitutional. We note that if a resi—
dency requirement 1is constitutional, "length of residence
may . . . be wused to test the bona fides of citizenship."”
Zobel 111, _  U.S. at 72 L. Ed. 2d at 684 (Brennan,
J., concurring). The duration of residence required, how-—
ever, must be reasonable and bear a substantial relation to
the governmental purpose sought to be achieved. Isakson v.

Rickey, 550 P.2d 359, 362 (Alaska 1976).



reduction of fifty percent in the male price.® This 1issue

was not raised by the parties 1in their cross-motions for

summary judgment, nor was 1t considered by the superior
court when it rendered 1its decision. Under these circum—
stances, we normally would not consider it. E.g., Anchorage

Asphalt Paving Co. v. Lew”s, 629 P.2d 65, 70 (Alaska 1981);
Hill v. Ames, 606 P.2d 388, 390 (Alaska 1980); Jeffries wv.
Glacier State Telephone Co., 604 P.2d 4, 7 (Alaska 1979).
This 1is not,however, a typical case. Since the superior

court entered its jJjudgment, the United States Supreme Court

8. We summarily reject the plaintiffs”
that Ordinance 79-53 violates the equal protection clauses
of the United States and Alaska Constitutions because par —
ticipants may file an wunlimited number of applications for
any parcel of Jland upon payment of a nonrefundable $10.00

fee for each application. The plaintiffs contend that this
Creates a classification based upon wealth. Assuming
arguendo that this is so, it is only necessary that this
aspect of the Ordinance be ™ *easonable, not arbitrary,
and . . . rest upon some ground of difference having a fair

and substantial relation to the object of the legislation.1"
Isakson v. Rickey, 550 P.2d at 362 (quoting State v. Wiley,

516 P.2d at 145). The object of Ordinance 79-53 1is to sell

parcels of land by lottery. Permitting participants to file
an unlimited number of applications upon payment of a $10.00
fee for each application bears a fair and substantial rela-—
tionship to this object. The Borough 1is entitled to defray
the costs of the lottery by charging a fee for applications.

It is within the discretion of the Borough whether to charge
a greater fee and permit participants to file only one
application or to charge only $10.00 per application and
permit participants to file an unlimited number of applica-—
tions. The Borough®"s decision to do the Jlatter does not
violate any principle of equal protection.

18
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has 1i1ssued 1its decision in Zobel 111, U.S. , 12 L.

Ed. 2d 672 (1982). Zobel 111 so obviously calls into
question the constitutionality of reducing the price in the
sale of government 1lands based on Jlength of residence, we
have chosen to address the 1issue 1in this case. See Wright
v. Vickaryous, 598 P.2d 490, 499 (Alaska 1979) ("This court

may notice a claim not raised below to prevent a
miscarriage of jJustice."). Accordingly, we requested the
parties to file supplemental briefs discussing the impact of
Zobel 111 on this case. We also invited the state to file a
brief as amicus curiae because the Alaska Land Act, AS
38.05.005 - .370, contains a similar provision granting

discounts based on length of residency.

9. AS 38.05.058(a) provides:

The commissioner shall grant to
eligible persons a discount on the
purchase price of land sold which 1is
classified for any use other than com-—
mercial or industrial under AS 38.05.005
- 38.05.270 at the rate of five per
cent of the purchase price of the land
purchased for each full year that the
purchaser is a resident of the state. A
discount granted under this section may
not exceed 50 per cent of the total
purchase price of the land or a value of
$25,000, whichever amount is less,
except that an eligible veteran is
entitled to vreceive a discount under

- this section which may not exceed 75 per
cent: of the total purchase price of the
land or $37,500, whichever amount is

less. A discount may be used by an
eligible veteran to purchase land
offered at a restricted sale wunder AS
38.05.067.
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In Zobel 111, the United States Supreme Court held
that the initial distribution plan for the permanent fund
dividend program, AS 43.23.010, violated the equal protec—
tion clause of the fourteenth amendment because it did not
rationally further any legitimate state purpose. We believe
the same infirmity exists in the discount provisions of
Ordinance 79-53.

The state correctly notes that the majority
opinion in Zobel 111 only held that the retrospective award
of payments, based on number of years of residence since
statehood 1in 1959, was unconstitutional. The Court specif—
ically stated, "We need not consider whether the State could
enact the dividend program prospectively only." u.sS.

at , 72 L. Ed. 2d at 680. The dicta 1in that opinion,

however, and the concurring opinions of Justice Brennan
(with whom three other justices jJoined) and Justice 0"Connor
strongly suggest that the Court would hold such a progranm
unconstitutional if it were to decide the issue. In his
concurring opinion. Justice Brennan states, "A scheme of the
sort adopted by Alaska is inconsistent with the Federal
structure even 1in 1its prospective operation.” Uu.s. at

, 72 L. Ed. 2d at 682 (Brennan, J. , concurring) (empha-—
sis added). Justice O0°"Connor indicated that she believed
the entire dividend program was unconstitutional because it

violated the privileges and immunities clause of article 1V
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of the United States Constitution. Uu.Ss. at , 12 L.

Ed. 2d at 689, 691. (0*Connor, J., concurring). Thus, five
justices - a majority of the court - indicated that they
would hold even a prospective program unconstitutional.

The state contends that price discount programs
are distinguishable from the permanent fund dividend dis—
bursement program struck down in Zobel 111 because the
discount programs do rationally further a legitimate govern—
ment purpose; namely, inducing residents to remain in their
communities and/or Alaska. The state suggests that there
were 1initially two purposes sought to be fulfilled by price
discount programs: first, rewarding residents for past
contributions, and second, providing an incentive for resi—
dents to remain. The state concedes that in view of the
holding 1in Zobel 111 -- that residents cannot be rewarded
for past contributions measured simply by Jlength of resi—
dence in the state - the first purpose <cannot be relied
upon to justify the price discount programs. The state
argues, however, that the seconi purpose - inducing resi—
dents to remain - is a legitimate government purpose and
the price discount programs rationally further it. We
cannot agree with this analysis.

It is undoubtedly true that some persons may

remain 1in their community or in the state to take advantage
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of the increasing discounts available to them 1in the pur—
chase of government Jlands and thus the price discount pro—
grams do further the purpose of inducing residents to
remain. This incentive, however, is produced by creating
various classes of concededly bona fide residents, based on
how long they have been in the state or in their community.

We read Zobel 111 as prohibiting this.

As the state indicates, the Court in Zobel 111
struck down a program that created "fixed, permanent dis—
tinctions between an ever increasing number of perpetual
classes of concededly bona fide residents, based on how long

they have been 1in the State." Uu.S. at , 72 L. Ed.

2d at 677. There are only ten classes of residents created
by the price discount provision of Ordinance 79-53, 1inasmuch
as the maximum discount of fifty percent, granted at five
percent per year, 1is reached upon ten years of residency i~
the Borough. Furthermore, the classes are not fixed or
permanent because, after ten years, all residents receive
the fifty percent discount and are thus treated equally.
Ten years, however, is a substantial period of time for
""some citizens [to be] more equal than others.™" Uu.sS.

at , (2 L. Ed. 2d at 685 (Brennan, J., concurring).

"[T]he Citizenship Clause of the Fourteenth Amendment ex—
pressly equates citizenship only with simple residence.

That Clause does not provide for, and does not allow for.
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degrees of citizenship based on 1length of residence. And
the Equal Protection Clause would not tolerate such distinc—
tions." _uU.s. at J2 L. Ed. 2d at 683-84 (foot—
notes omitted).

To the extent that discounts are granted for years
of residence completed prior to the enactment of the ordin-—
ance, it is not even a close question that Ordinance 79-53
is unconstitutional. Paraphrasing the Court 1in Zobel 111,
"Assuming arguendo that granting [five percent discounts]
for each year of continued [Borough] residence might give
some residents an incentive to stay in the [Borough] in
order to reap increased [five percent discounts] in the
future, the [Borough®s] interest is not 1in any way served by
granting greater [discounts] to persons for their residence
during the [ten] vyears prior to the enactment." U.s.

at , 2 L. Ed. 2d at 673-79 (footnote omitted). Thus,

the avowed purpose of 1inducing residents to remain 1in the
Kenai Peninsula Borough is not rationally furthered by
granting price discounts to persons for their years of
residence antedating the enactment of the ordinance.

We further hold that it is impermissible for the
Borough to apply its price discount program prospectively,
as well, because the program cannot be 1implemented without
creating a multitude of classes of residents that receive a

benefit correlating to their length of residence. With
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respect to the purchase price of government lands, no legit—
imate interest jJustifies the disparate treatment of bona
fide residents based solely upon the 1length of their resi—
dence .10 We accordingly hold that the provision of O0Ord-—
inance 79-53 granting reductions 1in the purchase price of
Borough lands based upon length of residence is unconstitu—
tional as violating the equal protection clauses of the
United States and Alaska Constitutions.11

AFFIRMED 1in part and MODIFIED in part.

10. Even if discounts were granted for a shorter
period of time than ten years, which would result 1in less
than a "multitude of classes of residens,”™ we would closely
scrutinize the discount program to determine that it was not
in fact created for the 1impermissible purpose of granting
residents a vreward, albeit in the future, for their past
contributions to Alaska. See Zobel 111, Uu.S. at ,
72 L. Ed. 2d at 679.

11. The <constitutionality of AS 38.05.058(a),
supra note 9, is not before this court and we thus cannot
directly consider the 1issue. The fact that the state dis—

count program has been in operation since 1978 may or may
not raise special considerations that are not before the
court in this case.
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RABINOWITZ, Justice, concurring.

I disagree with that portion of the court™ opin—
ion which holds that the Kenai land lottery ordinance 1is not
Tnlawful gamblingl in violation of AS 11.66.200.

First, I think it clear that the Kenai lottery
falls within the definition of "gambling” supplied 1in AS
11.66.280(2)-1 In Statu v. Pinball Machines, 404 P.2d 923
925 (Alaska 1965), we held that "the essential elements of
gambling are price, chance, and prize. Thus, one gambles
when he pays a price for a chance to obtain a prize."
(Footnote omitted.) There 1is no requirement that the value
placed at risk be refundable, as the majority suggests in
footnote 1 of the opinion. The interpretation offered by
the majority would allow any form of gambling where the
initial stake 1is not returned to the winner.

Second, I construe AS 11.66.200 as precluding
municipal governments from legalizing gambling within their
jurisdictions. The court correctly notes that this statute
does not reach forms of gambling "specifically authorized by

law." See AS 11.66.280(11). The purpose of this exception

1. AS 11.66.280(2) provides 1in part that

"gambling™ means that a person stakes or
risks something of value upon the outcome of
a contest of chance or a future contingent
event not wunder his <contrci or influence,
upon an agreement or understanding that he or
someone else will receive something of value
in the =event of a certain outcome

-25-
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was to avoid conflicts between the anti-gambling Ilaw and
other state statutes authorizing certain games of <chance
which otherwise would fall within the gambling prohibition.

See AS 05.15.100. There 1is simply no trace within the leg—
islative history of an intent to delegate to municipalities

the power to authorize gambling.

2 This view 1is supported by the legislatively

adopted commentary to the criminal code:

The definition of “e unlawful"” [ 11.56.230
(11)] provides that no gambling practice is
lawful wunless it 1is specifically authorized
by statute. See generally, AS 05.15 (Bingo,
Raffles and Ice Pools).

1978 Alaska Senate Journal Supp. No. 47 at 114 (June 12,
1978), reorinted in Al?ska Criminal Code Manual 3-266
(1980).

In addition to other statutes, the ™"authorized by
law™ language seems directed toward the gambling statute i1t—
self. AS 11.66.200(b) exempts "social game(s],"” defined 1in
AS 11.66.280(9), from nrohibition. The official commentary
notes that the exception for social games was one of the few
significant reforms ™» gambling law made by the new code.
1978 Alaska Senate Journal. Supp. No. 47 at 112, vreprinted 1in

Alaska Criminal Code Manual 3-265. Thus, -even thougn tEe
"friendly poker game” falls within the statutory definition
of gambling, it is not "unlawful gambling™ under

11.66.200(a), because it is authorized by law.

-26-
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(Alaska legislature
Senate

Office of the President Pouch V
State Capitol
Official Business Juneau, alaska 998U

MEMORANDUM
DATE: ilav 3, 1933
TO: Senator Bettye Fahrenkamp

Chai r

Senate Resources Committ
FROM: senator Vady Kerttula

Senate President
SUBJECT: Senate Bills 279 and 280

Senate Bills 279 arid 280, though introduced late in this session are
very important pieces of legislation which should be dealt with before
we adjourn.

SB 279 1is a major priority of the United Fishermen of Alaska (UFA).
It provides for the computing of the statewide average wholesale price
paid for canned salmon. This bill was prepared in cooperation with
representatives of the Pacific Seafood Processors Association and the
UFA. All interests have made considerable compromise to reach this
version that has been referred to the Senate Resources Committee.

SB 280 would restructure the discounts on the purchase price for land
obtained in state land disposals. The discount program in the
Statutes has been suspended by the Commissioner of the Department of
Natural Resources because of a recent court challenge and strikingof
a similar program in the Kenai Peninsula Borough. Itis hoped that
this legislation will move quickly enough to enable recipients in the-"
the land disposals this year to take advantage of the new program.

I would greatly appreciate the Resources committee holding hearings on
these important pieces of legislation so that the Senate might
consider them before we adjourn.

Thank you very much.

OMK: rjr

Attachments



SB 280: BACKGROUND

This bill 1is envisioned to compensate for the suspension of the
current discount program for state land disposals by the Commissioner of
Natural Resources on April 1, 1983. The program was suspended based
upon an Alaska Supreme Court decision, Gilman v.Martin, which held that
retrospective residency requirements for land payment discounts in a
Kenai Penninsula Borough Disposal were unconsitutional. The suspended
state discount program is very similar to the program struck in Gilman.
The striking of the plan by the court is similar to the permanent fund
dividend distribution decision (Zobel 111) by the U.S. Supreme Court.

There 1is a social benefit and a public interest in encouraging land
holders to remain in the state. The discount progrim in SB 280 will
serve this purpose. The new program which 1is neither a retrospective
program as *he suspended state discount was, nor a prospective one which
the court also indicated they would strike down, sets the eligibility
for discounts on the purchase price of land on year to year residence in
the state during the payment period. Only the principle of the payments
would be discounted, and only if the payment for that year is less than
10% of the total purchase price.

This 1is a difficult concept to put in words, so to clarify matters
an example is given. If after signing a purchase contract for land
under the state land disposal program, the purchaser remains in state
for the year preceding an annual payment, he/she will be granted a 50%

discount on the principle for that payment. If the following year the
purchaser leaves the state, the payment for that year will have to
made in full. However, anytime upon- returning to the State for the year

preceeding a payment, the payment of the principal 1is once again reduced
by half. The discount in no way accumulates for each year of residence.
If one is a resident in a given year, one"s payment 1is discounted. If
not, the payment is due in full.

People would have an incentive to pay off the land within ten years
so the residency requirements would be met as soon as possible. It
would, however, allow people who need to extend the payments out over 20
years*, the means to do so, while continuing 50% per year on discounts,
still giving them a total of a50% discount iif they were in the state
for the full repayment period. In order to not preclude eariv payment
(payments of more than 1U% of the purchase price), a provision was
included to allow a purchaser to expedite payments receiving the dis—
count on only 10% of the purchase price initially, and then applying to
the Department 11 years after the contract was signed for the anr Jal 50%
discount for each year of residence since the contract was signed, The
11 year requirement <jives the purchaser one year after the minimum ten
year residency has been fulfilled to claim the discount on the prepaid
payments. This provision serves as a "statute of limitations”™ to stream
line the bookkeeping 1in the Department of Natural Resources.

The bill retains the previous requirements for participation in the
land disposal program that the participant be at least 18 years old and
a one year resident of the state to participate. The bill also
continues to limit the discount to once in a lifetime.
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INTRODUCTION OF BILLS (Senate)

SENATE BILL/WO .Vr/8. by Senators Rodf*y"p~terttula and
Josephson./see UB 351, page 528, /identical, with the exception
of the ef/ective uate clause. The Senata version does /ot
contain an effective date clause*, and would become eff tive 9C
days after the Governor signs whereas fhe House vision
provides for an immediate effective date.

Introduced April 26 and referred to Resources, Finance.

SENATE BILL NO. 279. in* Sen/tors Kerttula, Hliason*; Mulcahy
and Rbdey. See House WJil1/No. 381, page 644\ 1identical.

Introduced April 26 and referred to Resources, inance.

SENATE BILL NO. 280. by Senator Kerttula. Proposes to re—

write the Land Discount Program (AS 38.05.058). Note: under
current law persons are granted a discount on the purchase of

land sold by the state that is classified for any use other than
commercial or industrial, at the rate jf five per cent of the
purchase price of the land purchased for each full year that the
purchaser 1is a resident of the state (i.e., five year residents
would .receive a discount of 252). Discounts may not exceed 502 of
the total purchase price of the land, or $25,000, whichever amount
is less, except that an eligible veteran is entitled to receive a
discount which may not exceed 752 of the total purchase price or
$37,500, whichever amount is less. This program has been
discontinued by regulation of the Dept, of Natural Resources, due
to the residency question raised in the recent U.S. Supreme Court
decision over the Permanent Fund dividends.

Under Senator Kerttula®s bill the payment procedure for land
discounts would be restructured. In order to be eligible for a
discount of 50 percent on each payment a person must be a resident
of the Btate for the year preceding the payment. Annual payments
that exceed 10 percent of the purchase price are eligible for a
discount within 11 years after the purchase (a person could
therefore pay 102 a year over 10 yerrs and receive the lull 502
discount- if a person e"scted to pay 1002 of the purchase price 1in
one year, the discount would only be given on 102 of the purchase
price, and the purchaser would receive the discount on the portion
of the payment exceeding 102 upon request within 11 years after the
purchase).

Rewrites subsection on residency requirements (AS 38.05.058(b)).

"(b) To be eligible ”~or . . . discounted payments . . ., a person
shall (1) have beei physically present in the stare for the
12-month period before the . . . date payment is due for the year

., except for brief intervals, military service, attendance at an
educational or training institution or for absence for good cause;
(2) maintain a proof residence in the state; . . .(4) not have
claimed residence 1in any other state for any purpose during the
12-month period immediately before the date payment is due for the

year . . .; (5) show by all attending circumstance an intent to
maintain residence in the state . . _; and (6) live attained the
age of 18 at the date of the sale.” (deletes "(3) be registered to

vote 1ir the state;").
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SB 280. (cant"d)

Amends AS 38.05.055 (Auction Sale Procedures) by deletiug language
allowing a purchaser to deposit five percent of the amount bid
after deduction of the discount (see revision of discount progranm,
above).

Amends AS 38.05.057 (Disposal of Land by Lottery) by adding
language that spates: "The commissioner shall consult with the
assessor of a municipality before determining the purchase price
for land that is located in the municipality and that is to be sold
under this section."” (current language provides: "Before the
commissioner determines the purchase price for land which 1is
located in a municipality and which 1is to be sold under this
section, he shall consult with the assessor of the municipality.™)

Also deletes language from that section referring to the land
discount program.

Introduced April 27 and j;”erred to Resources, Finance”

SENATE BILL NO. 281, bh the\ Finance Committee. Relates u:o
energy development aim conservation functions of tMe Department
of\ Commerce and Economic Development and the Department o\
Community and Region/il Affairs. Under this bill:

Amenfas AS 44.47 _050/(Departmeit of Community and/Regional Affairs.
General Powers andJDuties) bytadding language syntir®3 the
Department may "(1¢) plan, stupy, implement, anyf assist programs
for gnergy development and energy conservationJ including

weatherization, tar meet community and regional/needs.

AS 44 33.030 - 44133.060 1is renealed (Section/of Power Development

in thle Department! of Commerce and Economic Development). Sections
amend ed that relate to this repeal are:

=AS 43.20,037(d (2)(K) (Alaska Net Income T,be Act. Trade or
Business Energy Conservation Credit). As re[vrithen, "(d) In this
sectim (2) "energy conservatior improvement ncans (K) any opher
energy conservation device approved by the cpmmissioner of

commui ity and regional affairs.l (currently . . (K) any o :ther
energy-saving device approved b) the commiss [ioner of commerce and
economic developnent under AS 44.33.040(12). - subsection (J2)
states!: "Th section of power development sball. . . (12) by

regulation (A) aoopt or revise tiermal and 1j.ghting energy
standards applicable to building! and structi]ires, except for public
facilities; (B) <etermine whether a device qi”alifies as an
alternative energy system or an inergy conse vation improvement;")

— repeal! AS 45.18.500(2)(C) (Alternative Te hnology and Energ
Revo lvin Loan Fyind. Definition.\"In this c"iapter, "alternati/e

energy systenm (2) includes. I. . (C) an other device approved
by the coVnnissto ier of commerce anp economic development under AS
44.33.040\12);")

— repeals AS 46 JI1.900C I)(B)(iii) (tonservatjion of Energy and
Materials. Definitions. "In this chanter (L) “"alternative energy
system® means. . . (B) includes . . .\(i 1 any other device
approved by the commissioner of commerce and economic development
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