


MEMORANDUM OF UNDERSTANDING
INTERAGENCY PERMIT REVIEW PROCESS

This Memorandum of Understanding (MOU) sets out the
AGREEMENT REACHED BY THE DEPARTMENTS OF ENVIRONMENTAL CONSERVA-
TION, Fish and Game, and Natural Resources, and the Office of
Management and Budget, regarding procedures for a unified inter-
agency REVIEW OF DEVELOPMENT ACTIVITIES REQUIRING PERMITS FROM
MORE THAN ONE STATE AGENCY. THE DEPARTMENTS WHICH ARE PARTY TO
THIS MOU ARE HEREAFTER REFERRED TO AS RESOURCE AGENCIES.  THIS
MOU IS IN FURTHERANCE OF AND IMPLEMENTS THE GOVERNOR'S REGULATORY
REFORM OBJECTIVES, WHICH FOLLOW, AND IS [INTENDED TO STREAMLINE
INTERAGENCY COMMUNICATION AND COORDINATION. IT IS NOT INTENDED
TO BE BINDING ON OR CREATE ANY RIGHTS, LEGAL OR OTHERWISE, IN ANY
PARTY OR TO ALLOW SUCH PARTY TO ENFORCE THIS AGREEMENT IN ANY
ADMINISTRATIVE PROCEEDING OR THE COURTS,

Objectives of Permit Reform

1. Streamline and expedite state reviews and decisions on de-
velopment ACTIVITIES CONSISTENT WITH VARIOUS PERMIT OBJEC-
TIVES ALREADY ESTABLISHED.

Establish uniformity in the state's comments and decisions
ON FEDERA]! ACTIVITIES OR FEDERALLY PERMITTED ACTIVITIES
AFFECTING THE COASTAL ZONE AND/OR ACTIVITIES WHICH REQUIRE
MORE THAN ONE COASTAL MANAGEMENT CONSISTENCY DETERMINATION.



Assure certainty and finality in the state's responses to
PERMIT APPLICANTS BY ELIMINATING REPETITIVE REVIEWS AND DE-
CISION MAKING ON THE SAME ACTIVITY BY STATE AGENCIES.

Provide adequate opportunities for public and local (includ-

ing  COASTAL RESOURCE DISTRICTS AND MUNICIPALITIES) PARTICI-
PATION IN STATE DECISIONS.

Provide project information to the public and clearinghouse
ASSISTANCE TO  APPLICANTS  REGARDING ~ PERMITS  INCLUDING
INFORMATION.- APPLICATION AND PROCESSING OF PERMITS AS WELL

AS, TO THE EXTENT POSSIBLE, ASSISTANCE WITH NECESSARY
FEDERAL PERMITS,

Achieve balanced, factually documented state decisions which
RECOGNIZE THE FULL RANGE OF STATE INTERESTS INVOLVED WITH A
PROPOSED ACTIVITY, INCLUDING BROAD CONSIDERATION OF THE
COSTS AND BENEFITS OF REQUIRING PARTICULAR STIPULATIONS.

Provide an interagency conflict resolution mechanism which
ALL AGENCIES SHALL ABIDE BY AND WHICH RESULTS IN A UNIFIED

STATE POSITION BEING TRANSMITTED TO THE APPLICANT AND OTHER
INTERESTED PARTIES.



Points of Agreement

1. OMB ON BEHALF OF THE STATE AND IN COOPERATION WITH THE RE-
SOURCE AGENCIES SHALL RENDER ALL FEDERAL CONSISTENCY DETERMINA-
TIONS AND CERTIFICATIONS AS WELL AS CONCLUSIVE STATE CONSISTENCY
DETERMINATIONS IF A PROJECT REQUIRES V..0 OR MORE STATE OR FEDERAL
PERMITS, LEASES, OR AUTHORIZATIONS.  INTERAGENCY REVIEW PRO-
CEDURES  INVOLVING THE PARTICIPATION OF APPROPRIATE COASTAL
DISTRICTS SHALL BE ESTABLISHED WITHIN THE GUIDELINES OF THIS
MEMORANDUM.

2. |f an activity in the coastal zone requires a single state

PERMIT, LEASE OR AUTHORIZATION, A PROCEDURE SHALL BE ESTABLISHED
TO INVOLVE THE APPROPRIATE COASTAL DISTRICTS IN THE CONSISTENCY
REVIEW.

3. Definite review time frames intended to expedite permit pro-

cessing, SHALL BE ESTABLISHED BY REGULATION AND ADHERED TO BY OMB
IN ISSUING THE CONCLUSIVE CONSISTENCY DETERMINATION AND ALL
RESOURCE AGENCIES IN THE ISSUANCE OF PERMITS.  APPLICANTS WILL BE
REQUIRED TO PROVIDE SUFFICIENTLY DETAILED INFORMATION AT THE TIME
THE INTERAGENCY REVIEW IS INITIATED TO ENABLE THESTATE TO
COMPLETE A SINGLE COMPREHENSIVE REVIEW OF THE ACTIVITY IN AN
EXPEDITIOUS MANNER. PROCEDURES WHICH ALLOW REASONABLE EXTENSIONS
OF THESE ESTABLISHED TIME FRAMES DURING THE REVIEW OF UNUSUALLY
COMPLEX ACTIVITIES WILL BE ESTABLISHED.



4,  OMB SHALL MAINTAIN A RECORD AND PROJECT TRACKING SYSTEM
WHICH WILL ENABLE REQUIRED COMMENTS TO BE PROVIDED AND FINAL DE-
CISIONS TO BE ISSUED IN A TIMELY MANNER,

5, MO STATUTORY AUTHORITY OF ANY RESOURCE AGENCY, COASTAL RE-
SOURCE DISTRICT OR THE COASTAL POLICY COUNCIL IS DIMINISHED, OR
EXPANDED BY OMB'S ROLE IN THE PERMITTING PROCESS OR BY THIS MOU.

6, Each agency, coastal district, local government, and any
OTHER INTERESTED PARTY WILL HAVE AN OPPORTUNITY TO PARTICIPATE IN
THE SINGLE REVIEW FOR WHAT EVER LEVEL OF PROJECT REVIEW A
CONSISTENCY ~ DETERMINATION IS MADE THROUGH THE  INTERAGENCY
PROCEDURES,

7, NO SINGLE RESOURCE AGENCY MAY OVERRIDE ANOTHER DURING THE
INTERAGENCY REVIEW PROCESS, OMB SHALL SERVE AS A FACILITATOR AND
MEDIATOR DURING THIS INTERAGENCY REVIEW PROCESS. To IMPROVE THE
ACCESSIBILITY OF THAT OFFICE TO PERFORM THE FACILITATION AND
MEDIATION ROLE, OMB SHALL MAINTAIN A REGIONAL PRESENCE IN

Anchorage, Fairbanks and Juneau in association with the resource

AGENCIES.  OMB MAY CALL INTERAGENCY MEETINGS AS APPROPRIATE,

8, |f the agencies through the review process are unable to
AGREE ON A SINGLE POSITION AT THE REGIONAL STAFF LEVEL, THE UN-
RESOLVED ISSUER SHALL BE ELEVATED TO THE DIVISION DIRECTORS AND



TO HIGHER LEVELS, IF NECESSARY, FOR RESOLUTION. COASTAL RESOURCE
DISTRICTS WITH APPROVED COASTAL MANAGEMENT PLANS ARE ALSO AUTHOR-
IZED TO ELEVATE UNRESOLVED ISSUES TO SUCH HIGHER LEVELS FOR RESO-
LUTION.  In the event an unresolved issue is presented to the
COMMISSIONERS OF THE RESOURCE AGENCIES, OMB WILL COORDINATE THE
PRESENTATION, REVIEW AND RESOLUTION OF THE ISSUE.

9. A JOINT INTERNAL SIGN OFF ON THE SINGLE CONCLUSIVE CON-
SISTENCY DETERMINATION WILL BE ESTABLISHED TO ENSURE THAT ALL
RESOURCE AGENCIES ARE SATISFIED WITH THE CONSISTENCY DETERMINA-
TION BEFORE ISSUANCE.

10,  An administrative order establishing the specific steps of

THE INTERAGENCY REVIEW PROCESS WILL BE DEVELOPED FOR OMB AND THE
RESOURCE AGENCIES MOT LATER THAN SEPTEMBER 30, 1983.  UNIFORM
REGULATIONS IMPLEMENTING THESE PROCENIIPES SHALL BE PRESENTED FOR
PUBLIC NOTICE AND iOMMENT NOT LATER THAN NOVEMBER 15, 1983.

= These procedures will be reviewed on or before September 30,
198A TO DETERMINE WHETHER THE OBJECTIVES OF PERMIT REFORM REFER-
ENCED ABOVE ARE FULFILLED. AT THE REQUEST OF ANY RESOURCE AGENCY
OR APPLICANT AND WITH THE APPROVAL OF EACH RESOURCE AGENCY THE
INTERAGENCY REVIEW PROCEDURES ESTABLISHED THROUGH THIS MOU WILL

Hi EXPANDED TO REVIEW ACTIVITIES OUTSIDE THE SCOPE OF THIS
AGREEMENT. /



| flilw
|CHARD A. NEVE DAItU
Commissioner
Department of Environmental
Conservation

9 -<£-
Don collinsworth DA 1LU
Commissioner
Department of Fish and Game
. 9w -Ffs
INTHAI/uUNN ICKE DATED

Commissioner
Department of Natural Resources

Peter B, McDowell

Director

Office of Management and Budget
Office of the Governor
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SB 219
PROPOSED COMMITTEE SUBSTITUTE =2
BILL DRAFT
*Section 1. FINDINGS. The legislature finds that

D) the orderly development of state resources is being
delayed unnecessarily by the length of time required to obtain a
permit from a state agency, by the complexity of the permit process,
and by fhe number of agencies involved in the permit proro.”:

) the uncertainties created by the absence of specific
time j-imits, the proliferation of state agency review, the number of
state agencies involved in the permit process, and duplicative state
agency requirements for the processing of permit applications have
resulted in excessive costs to the public in lost employment and
higher prices;

3) unnecessarily delay 1in the processing of permit appli—
cations bv state agencies is not in the public interest; and

4) a reduction in the number of state agency reviews and
review time required 1in the permit process would promote the social,
economic and environmental health and well-being of state residents.

ASection 2. AS 44.62 1is amended by adding new sections to read:
ARTICLE 8A PERMIT PROCESSING
Section 44.62. 632. PERMIT CLASSIFICATION. @) A state resource
agency shall by regulation classify each permit issued by that agency
in one of the following categories:

€D class I, for which the state agency must issue a final
decision within 30 days after the date of receipt of a completed
application; and

() class 11, for which, because of a necessary public
notice or interagency review period, _ Tfinal decision cannot be 1issued

within 30 days; a final decision on a class Il pc"-mit must be 1issued
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within 65 days after the date of receipt of a complete permit applica-

tion, unless a public hearing is held on the permit, in which case a
final decision must be issued'within 65 days of the date of receipt.
Section 44.62.633. OTHER REGULATORY REQUIREMENTS FOR PERMIT
PROCESSING. (a) An applicant and a resource agency may agree to

waive the time lim it under AS 44 .62. 632 (£L)

(b) Upon a finding by the head of a resource agency that a
permit being considered by the agency involves unusually complex
issues so that the agency cannot render a final decision within the
time period specified in AS 44.62.632, the head of the agency may

—

prescribe a time period within which the inal decision will be made.
The finding of the head of the agency may be appealed by the applicant
to the superior court under the Appellate Rules of procedure.

(c) Subject to the provisions of (a) and (b) of this section and
AS 44.62.632, if the resource agency fails to makea final decision

within 30 days after the receipt ofan application for a class |

permit or within the time specified in AS 44 .62.632((a)(2) for class 11

permit, the permit application is approved.

(d) Consistent with existing statute, a state agency may not
condition the issuance of a permit upon the issuance of a permit from
another governmental agency.

(e)s The time period specified in AS 44.62.632(a) may be extended
at the request of the applicant or if necessary to facilitate joint
processing of a permit application by state and federal agencies, but

only if adherence to the time periods established in AS 44.62.632(a)

would cause a conflict with federal statute or regulation.

(f) In performing its functions under this section, the lead
agency shall consult with other resource agencies and with coastal
resource districts under AS 46.40. The lead agency shall consider
documented facts, data, opinion, conclusions, or recommendations

2



submitted by the commenting agency and the coastal resource districts
with an approved district coastal management program, within their
areas of expertise, but may, 1in 1its discretion, reach contrary opin—
ions, conclusions or recommendations according to the weight of the
evidence received. The lead agency shall then balance competing
factors in reaching jcs final decision. Mo resource agency other than
the lead agency has primary expertise in the balancing of competitors.
Except as required by federal law no state agency other than the lead
agency may comment to a federal permitting agency.

Section 44.62.634. ADDITIONAL INFORMATION. (@) IT a resource
agency receives a permit application that does not contain sufficient
information concerning compliance with the agenev®"s statutes and
regulations, the agency shall notify the applicant within 15 davs
after receipt of a permit application for a class | permit, and within
30 davs after receipt for a class Il pernmit.

(b) The notification must specify those particular facts or
issues concerning the proposal upon which the agency requires addi—
tional information 1in order to determine whether the project will
conform to the agency®"s statutes and regulations.

©) If a timely request under (a) and (b) of this section 1is
made, the time period specified in AS 44.62.632 1is suspended from the
date of request to the date of. full compliance v/ith the request.
Subsequent requests for additional information may be made, but must
relate only to new 1issues raised by the response to the initial
notification.

Section 14.62.635. LEAD AGENCY. (a) There 1is established a
lead agency that 1is solely responsible for 1issuing coastal management
consistency determinations under AS 46.40. For resource development
activities on state and federal Ilands, water and submerged lands, the
lead agency 1is the Department of Natural Resources. In all other

3



cases, the lead agency 1is that resoui. ce agency that has principal
administrative responsibility for the type of development for which
the consistency determination®is required, even though the development
may require permits from more than one resource agency. The lead
agency 1is solely responsible for preparing and submitting state
comments on federal permit applications. For classes of activities
for which no agency with principal responsibility exists the governor
shal. designate a resource agency to bea lead agency foreachclass

by administrative order no later than October 1, 1983.

) Each state resource agency shall adopt final regulations
classifying its permits by October 1, 1983, following appropriate
notice and hearing. Permits applied for after October 1, 1983, must
be 1issued 1in accordance with the time periods specified in (a) of this
section, and the provisions of the implementing regulations.

(©) Except as required by federal law no state agency other than
the lead agency may comment to a federal permitting agency.

(d) For activities 1involving approval of a plan of operation and
a certificate under 33 U.S.C. 1341 (sec. 401 of the Clean Water Act),
the lead agency shall be the Department of Natural Resources.

(e) For activities occurring on privately owned land, and for
which one or more state permits or a disposal of interest in state
land is required to provide access to the privately owned land, or for
purposes otherwise ancillary to the activity, the lead agency shall be
the Department of Natural Resources.

@) Nothing in this section or AS46.40 authorizes a lead agency
or any resource agency to deny or condition a consistency determina—
tion because of imp cts which may be caused by activities not them—
selves requiring a state or federal permit or disoosal of interest 1in

state land.



@ In making a consistency determination under this section
an activity occurring outside the boundaries of a coastal resource
district with an approved district plan, the lead agency or any
resource agency may consider only those statewide standards and
guidelines adopted by the Alaska Coastal Policv Council under AS
46.40.040 (1) .

*Section 3. AS 44.62.640 1is amended bv adding a new subsection
to read:

©) As used in AS 44.62.632 - 44.62.630,

€D "date of receipt” means the date on which a state
agency physically receives an application filed in accordance with
agency regulations and at a place identified as appropriate for filing
the agency®"s regulations;

@) "permit" means a permit, license, certification,
consistency determination, comments on pending permit application
before other governmental entities, or other authorisation or approval
issued by a resource agencv as a written document that 1is required to
be obtained or 1is solicited from a state agency before the construc—
tion operation of a proiect; "permit"

(A) does not include the approval of a unit agreement,

a unit development plan, or a unit exploration plan, or convey—

ances on 1interest in state land or water;

(B) does include all authorizations and approvals,
whether proprietary or regulatory, necessary to undertake a
project under a previously conveyed property 1interest; provided,
however, the term permit does apply to disposals or conveyances
of interests in lands and waters reasonably necessary to the use
or development of land and water previously conveyed by the
state, including, but not limited to, rights-of-way, easements,

interest in material and water permits.



(3 "project™ moans a new activity or expansion or addition
to anexisting activity for which permits are required before con-—
struction or operation; "project" does not include pursuing a trade or
profession, providing public health service, or operating a financial
institution;

(4) "resource agency”™ includes the Department of natural
Resources, the Department of Environmental Conservation, and the
Department of Fish and Game with respect to permits issued for the
protection of fish habitat or the regulation of state sanctuaries,

refuges, and critical habitat areas.



April 8, 1983

The Honorable Bettye Fahrenkamp

Chairman of the Senate Resources
Committee

Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Re: Enclosed Coastal Management Legislation
Dear Senator Fahrenkamp:

The purpose of this letter is to transmit and recommend
for your consideration legislation which would make <certain
changes to the Alaska Coastal Management Act (AS 46.40).

The changes are sought because of several problems with
the Alaska coastal management program which are shared by Sealaska
and Alaskan industry as a whole. These problems are, to a degree,
the same which have been vraised over the past four years 1in the
course of "permit reform” debate. As you quite are aware, permit
reform legislation has become quite <controversial, with little
likelihood that comprehensive legislation v1ll be enacted 1in the
near future. There are, however, certain problems 1in existing
state regulation over which there 1is little disagreement. Rather
than await the uncertain resolution of the larger "permit reform”
controversy, Sealaska believes that real and substantial progress
in regulatory reform can be made by addressing a few specific
problems at t-his point in time.

The first problem addressed by the enclosed legislation
is perhaps the most notorlous--the duplicative and potentially
conflicting "consistency determinations” which ate authorized by
existing law. As you know, any number of state agencies are

SEALASKA CORPORATION ON! "imoi.mo, - WHO* "' nj I [)***ac5 e



Senator Fahrenkamp
April 8, 1983

Page 2

required to make a "consistency determination™ on the same
project. The administration long ago acknowledged that chare was
absolutely no justification for this state of affairs. Yet while
everyone recognizes a need for having but one “consistency
determination™ for each project, the pitfall has been agreeing on
the agency to make that decision. While many 1industry groups
advocate that the decision be made by the Department of Natural
Resources, environmental organizations have not surprisingly

recommended the Department of Environmental Conservation.

The proposed legislation strikes a middle ground by
providing that one consistency determination will be made for each
project by the Division of Policy Development and Planning. The
division 1is already the agency primarily responsible for coastal
management matters, and, as a vresult, this bill does not make
revolutionary changes from the existing law. It would, however,
solve the problem of overlapping consistency determinations
immediately, leaving for later, more comprehensive Jlegislation,
the issue of where that authority should ultimately reside.

There is an -equally important issue addressed by the
bill, one of which some legislators may be unaware. When the
Coastal Management Act was enacted 1in 1977, it was the intent of
the Ilegislature that theprogram be implemented through existing
agency authorities. The last thing the legislature wanted was to
expand the jurisdiction of any state bureaucracy.

However, earlier this year, Judge Uniter Carpeneti of the
State Superior Court 1in Juneau ruled that the coastal management
program had the effect of expanding agency jurisdiction. The
problem is essentially this: if the Department of Environmental
Conservation has permit jurisdiction over a particular dock, Judge
Carpeneti believes that DEC may deny the permit for that dock if
it concludes that the activities which that dock will facilitate
will violate the coastal management program--even if those
activities themselves do not require a DEC permit. Tc carry Judge
Carpen®tils ruling to 1its logical extreme, when DEC reviews the
first uransfer dock for a new major oil development--such as the
Beaufort Sea--it may acquire jurisdiction over all field
operations by virtue of the coastal management act.

A copy of Judge Carpeneti®s decision 1is enclosed. While
we believe that the court was mistaken, clarifying legislation 1is
necessary. Under the enclosed bill, for example, if a coastal

management consistency determination is needed for a dock, a
determination will be made on that dock, and not on every single
activity which will in any manner be aided by the construction of
the dock.



Senator Fahrenkamp
April 8, 1933
Page 3

Third, there 1is a developing problem of extraterritorial
regulation by Alaska ~cities wunder the guise of the <coastal
management program. Some small <cities have prepared coastal
management plans which 1include standards and guidelines for lands
outside the city limits. While the Office of Coastal Management
is technically calling these extraterritorial zoning laws
"advisory,"™ it 1is apparent that as as a practical matter, state
agencies may begin to adopt and apply them.* It is Sealaska®"s view
that if a particular city wishes to control land use outside its
existing borders, it should seek to expand those borders, rather
than using the coastal management act as a means of indirect
annexation.

Finally, under the Alaska coastal management program, the
Coastal Policy Council may designate ™"areas which merit special

attention™ outside existing district liraits--zonas inwhich
development 1is severely restricted or perhaps precluded. Some
have Dronosed to designate large tracts of privately-owned land as
"AMSA*"s. Sealaska believes that private land owner consent
should be required before an AMSA is designated over privately
owned land outside existing district boundaries. Under this

proposal, the Council will be required to accomodate the private
land owner before the AMSA may be designated.

I realize that 11 is late in the session, and that your
committee has many matters before it. On the other hand, most of
the 1issues addressed by the enclosed legislation have been aired
and debated 1in committee after committee for some four years. At
the present time, absolutely nothing has coma from the time
consuming and acrimonious debate ovar permit reform. This bDbill
would at Ileast resolve some of the most obvious problems with the
existing coastal management program without endless and repetitive
debate.

I would appreciate 1it, if at your earliest convenience,
you could discuss this legislation with Jon Tillinghast. I have
also requested Sam Kito and Robert Loescher to work with Mr.
Tillinghast on this legislation.

Sincerely,

Q <y{c—-2,."U./1b tb//"1
Byrgh 1. Mallott y>?i v

cc: Representative Terry Martin
Robert Loescher
Sam LCito
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FIRST JUDICIAL DISTRICT AT JUNEAU
(C’ITY OF ANGOON and SIERRA

LUB, SFATEGZE}TW*; o
Petitioners, '
. FLB io 1383
ALASKA DEPARTMENT OF By, r¥fn. (m
EN IR@NMENTAL ElsRRvaTION w- -S/kx)
and SHEE ATIKA,INC.,
© Respondents. No. 1JU-82-1919 Civil

MEMORANDUM OF DECISION AND ORDER

Upon hearing oral arguments of counsel and testimony of
three witnesses, and upon consideration of the pleadings and
memoranda, the court has arrived at the following conclusions.

1. Petition for Review

The Petition for Review is granted, pursuant to App. R.
610(b)(1). Postponement of review of the November 8, 1982
decision of the Commissioner of the Department of Environmental
Conservation (DEC) on petitioners' emergency motion for stay
would result in injustice. The injustice consists of petitioners
inability to obtain a ruling from the Commissioner of DEC on
their request for a stay before clearcutting takes place.

The Petition for Review raises the question of whether the
Commissioner of DEC erred in concluding he had no jurisdiction to
enjoin the clearcutting at issue. The cou-t finds in favor of
the petitioners on this question. The Commissioner himself
recognized that he should consider standards for protection of
the coastal zone under the Alaska Coastal Management Act when
reviewing respondent's plans to construct a log transfer facility
However, the Commissioner did not feel that the proposed clear-
cutting was a proper subject of his permitting authority.
Therefore, he held he had no power to enjoin the clearcut.

The Coastal Management Act should be given a broader reading

-1-
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The Commissioner's authority is not delineated by the activity
on the face of the application foa Certificate of Reasonable
Assurance. The Act envisions a comprehensive review by agencies
of impacts to coastal land and water. Consequently, activities
closely associated with uses specifically mentioned in permit
applications must also be considered.

The court finds no compelling reason to treat the clearcut
separately from the log transfer facility. The cutting, by
respondents' own testimony, will serve a variety of functions,
all related to the sorting, storage, and transfer facilities of
this project. The fact that some of the cut acreage is in-
tended for a log sort yard does not alter the court's reasoning.
No persuasive evidence was presented to require that a sort yard
must receive separate consideration. Since the Commissioner has
the authority, and is in fact mandated, to determine consistency
with the ACMP for the entire project at Cube Cove, he has the
jurisdiction to issue s stay if warranted.

The case is remanded to the Commissioner of DEC to determine
whether the clearcutting should be enjoined pending the
adjudicatory hearing. The interests of judicial and adminis-
trative economy dictate that DEC make this decision, not the
court, given the extensive record before the department in this
case already. In remanding, this court is not making any
judgment on the merits of petitioners' emergency motion for stay.
The court is only confirming the Commissioner:! authority, and
directing that he exercise that authority as soon as possible.

2. Preliminary Injunction

Ordinarily, the function of a prelimina.-y injunction is to
preserve the status quo — or establish a new status — while an
underlying action is pending. The showing for an injunction
involves three factors: irreparable harm to petitioners, little
or rjo harm to respondents, and the existence of a substantial

2=
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question presented on the merits.

In this case, the underlying action before the court is a
Petition for Review. The question presented by the Petition has
been decided, in favor of the petitioners, so the traditional
purpose of an injunction does not exist. However, since a TRO
has been in effect for almost three months, and the Commissioner
will shortly be deciding the propriety of a stay, this court
finds further temporary injunctive relief appropriate. The
current injunctive order will be extended only until such time
as the Commissioner issues a ruling on petitioner's emergency
motion for stay. The court urges that this action take place
in the very near future, so that ' le duration of its injunctive
order is extremely short-lived.

For the reasons stated above, the Petition for Review is
granted and decided in favor of petitioners. The Motion for
Preliminary Injunction is granted only insofar as it extends.
the court’s current injunctive order until the Commissioner of
DEC rules on the merits of petitioners' emergency motion for stay.
The Commissioner is directed to handle this matter expeditiously

IT IS SO ORDERED.

DONE at Juneau, Alaska, this /Oﬂﬁay of February, 1983,

Walter L. Carpepeti
superior CourEJ Jnge

CERTIFICATION
This is to certify that on the above date | provided a copy
of the above Memoran 'mof Decision and Order to:
Barbﬁra Malcnick, Esq

Douglas Mertz, Esaq.
Jac ue?yn R. LuEef1 Esq.

Mal X "7Jtdjhuvd
t - Secretary to the Judge
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Alaska (Court Rustem
Aatc nf Alaska

KARLA L FORSYTHE OFFICE OF ADMINISTRATIVE DIRECTOR 303 K Street
General Counsel Anchorage, AK 99501

April 13, 1983

Senator Bettye Fahrenkamp

Chairperson, Senate Resources Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Senator Fahrenkamp:

I am writing to bring to your attention a concern of the
court system about SB 219, "An Act relating to the processing of
permits by state agencies.™

Proposed Section 44.62.636(c) provides that "an appeal taken
under this section has preference on the calendar of civil
actions before the court and shall be decided without unnecessary
delay."

Expediting the permit process 1is a worthy goal. The court®s
role in speeding up the process 1is outlined in the Alaska Consti—
tution which allocates to the supreme court the authority to make
and promulgate rules governing practice and procedure in civil
and criminal <cases in all courts (Article 1V, Section 15). The
calendaring of matters before the courts of the state 1is included
within the rules of practice and procedure.

The <chief Jjustice of the supreme <court has indicated that
upon passage of the legislation, the court would consider a
request to adopt a rule to give calendaring preference to pernmit
appeals. Approaching this matter through a court rule vrather
than through a legislative enactment would recognize the supreme
court®s constitutional responsibility 1in determining appropriate
procedural rules, while continuing to meet the legislative
intent.



The court system will be glad to provide additional informa—
tion or to answer any questions which may arise relating to the
concerns expressed 1in this letter.

Karla L. Forsythe
General Counsel

KLF :smh

cc: Chief Justice Edmond W. Burke
Arthur H. Snowden, 1l
Presiding Judea Mark Rowland
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Public Opinion Message for Senate Resources Committee:.

SenatorJBiVfty* M. Fahrenkamp ,mChaiw”h

Senator Robert nt Ziegler, Sr.r Vice-Chairman
Senator R ichard | . Eliason ,
Senator Paul A Fischer \Y

tor nob Kulcahy

a
a

Senator Vic Fischer
Sena
a

Senator Arliss Gturgulewski

i i 8ts83
Dear Senators:

I understand that the Senate Resources Committee

h&s scheduled a hearing on SB 219 for Friday afternoon..

T havealso heard that before that tine aCon~”itLee
SubETfittt? w ill be coming out, andth at the CSs w ill contain
much the same language as the most recent CS for FR

That b ill closely resembles last year's SB 84.

Cenaliulriit {the Tukon-F.uskokwim Coastal Resource
scrviC& Area Board) favors permit reform . The Present per-
m itting procesr. is comwplicated and t-imc-conauming, hindering
not only the efficient processing of permits but also the
effective invoivment of coastal resource districts, local
governments, and the public in the permitting process.
However, these problems art*. beEt soilved by the executive
branch. Consequently, we support the current efforts of

Governor Sheffield to solve these problems administratively.

Generally speaking, vc have several objections to
the b ills currently before tho legislature. First, they
sot up unreasonably short time periods for state decisions
on permits, thereby frustrating local invoivment in the
permitting process. Second, they give Loo much power to _
a lead agency. Third, judicial review provisions arc
biased in favor of the permit applicant, i.e ., against
coastal resource district?®™ and local governments. Fourth,
key phrases in the bills ace nebulous.mand wundefined.

Cenaliulriit wovild very much like to testify in
detail about our concerns, but we are unable to come to
Juneau for the hearing. Therefore, we request that your
concnittcc schedule a statewide teleconference on this subject
so those of us in rural Alaska who arc. Interested in Lhis
bill can present- our testimony. Thank yon for your
consideration of this request.

Sincerely,
CEMALIULIUIT VVy i
Otf"KeXZ J-
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LEAGUE OF WO VOTERS OF ALASKA

Members of the Senate Resources Committee DATE: May 15, 1903

FROM: Mary Beth Juaay, Natural Resources Chair

SUBJECT: Comments on SB 219 for Kay 16 Hearing

The League cf Women Voters of Alaska has followed the 1issue
of processing of permits for several legislative sessions. We do
not have a particular interest in the outcome of most permits, but
we do have a great interest in the process of granting permits.

We believe that the public interest in our air, water, and land
resources must be protected and that the public must have adequate
and appropriate opportunities to participate in the process,

The League of Women Voters of Alaska opposes SB 219. There *
has been no outpouring of public demand for this type of legislation.
In addition, we do not believe that rigid schedules should be
established by statute. We believe that any perceived problems with
the permitting process have been and will continue to be corrected
administratively. Administrative changes rather than statutory changes
can provide the necessary flexibility to accommodate a variety of
permits while providing for efficient processing#

Y/e do have some specific complaints about this bill. The time
limits are likely to limit public participation in state permit
decisions. It is likely to limit local government and state agency
participation as well. The rigid schedule outlined in the bill
allo-,73 no flexibility for unusually complex permits that may take
longer than th* designated time schedules. The lack of flexibility
as well as the "automatic”” approval section, which provides that
approval 1is granted if the agency fails to make a decision within
the specific period of time, are likely to result in ..costly and time

eeconsuming litigation. This will have an effeul opposite to that
which .is iIntended.

This bill i1s both unnecessary and unwise. There 1s no compelling
need at this time to make statutory changes 1in the permitting process-
This bill would have an effect opposi e to the legitimate public
interest in the process. We believe ;hat other avenues of reform
are.more appropriate when necessary.

prepared by Wary Beth Juaay
4037 Palo Verde
Fairbanks, AK 99701
479-3765
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Protectors of She Land, Inc.
P.O. &ox SSMS* Bethelr Alaska

.o -V A 18" Isa3
'Senator Bettye ‘AA' o-r
VChsirmaii L' 'Y --A A %AA A VY-
Senate Resostqef ccsssaitteeml AAI\I
o St Alasfea” 50558 D YA SR AR LA
-D-sar Senator Fahrenjcasspi o

A 17¢ have just reviewed a copy of 'th'e. draft for CS 3B 219 AAA:
(fies; r and are opposed to several of its provisions. 'FirstA:
the tYme periods set forth in Section 2 of.the b ill Are too .; .
abort, and w ilt frustrate the- iftvolvment of local oovsTTgpentSf ~
coastal resource districts, regional organisations/ and the Y:" !

general public in the permitting process. .Second, ¥e axe A A
opposed to the eatabirahment of DHR as the lead agency for
.consistency decisions »>yTc development projects. The h ill . Y iA

‘contains provisions asking .41 virtually inspossible for r A,/A
local govemij&entB or coaafcal resource districts to challenge Ay-.
decisions made by dsh which ignore theix ccESuente. Third, VY.r'A"/

«k are especially concerned about’ th«? provision allow ing ALYA
the applicant and the resource agency to waive the time « LAA>:
lisiits A -fioy can the public's, interest possibly be furthered .. . A
by this provisjon? A-.. Y-A-' LAY
[lome "Twl <o m ‘mu >vtt W - ‘(A

Wefeel.that the Governor shirald be taking care of this X

problem adEinistratiVely, and wosupport hia current effozrtB vj
to do this. He feel th~t the legislature should wait to
see what the Governor does before it considers legislation
in this fupadu'Yv 'A ' mm " o *
< mml

We have other objections to CS SB 219 (Res) in addition Al r
totboss lifted above. We >«ould appreciate the opportunity
to present detailed'testimony to you on this subject via
the state's telsconferertcing network. Pipage schedule a
teleconference an this subject so wc can present our

testimony. >A

N Sincerely,
o ﬁv‘ﬂff
V- LAY renneth R. Feusn]
Tevees , inicat= j* CCS Technical idvisor
Toe R oM *
CCi Senators Robert Eidcler, Richard Eliason,

Paul Fischer, Vic Flscher, Rob Kulcahy,
and Arliea SturgulevTBhi
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Resource Development Council

z 444 Wes! 7th Avenue. Anchorage. Alaska 99501
for Alaska, Inc. A 10615, Anchore Al 0510 — 50712766615
RRPEEC™

gNWWE
r William Sheffield, Governor

. Fege Cotpor State of Alaska
| Pouch A

%ﬁmﬁ,t}. Juneau, Alaska 99811

April 8, 1983 APR 1419831

RE: REGULATORY REFORM

Dear Governor Sheffield:

B
?ﬁ:{:' The Resource Development Council has had serious concerns
'fu.. about regulatory reform for the past four years and each
gl year has encouraged the administration to do something
A Brd. about permitting problems. We have recently learned
’ﬁ?.’"? your administration intends to do something about 1it, and
;£. e for this we commend you.
én _?- ¥ However, we understand administration "working groups"”
[on H8, are nearing a final conceptual decision to have one lead
o e agency, OMB, act for all state permits. We also under—
gL‘Lf stand your staff has been informed that industry has no
fietallibd problem with OMB*3 having this authority. Our industry
kfﬁ{‘% contacts indicate exactly the opposite to be true. For
R Hoer this reason, we urge you to not finalize any position,

A% until there has been representative input from the

ke various industries affected.
It i Attached is a copy of the new RDC policy statement on
T ELITEN regulatory reform which was passed unanimously by the
%%’§§” Executive Committee. As you can see, we are advocating
LJ:{ e changes in permit handling and attitudes. We think the
Hie direction your staff is heading will not only result in

longer permit times, but will require more regulations,
statutory and contractual changes. Also it perpetuates
an unnecessary layer of bureaucracy which used to be in

DPDP and has been given new life under a different name
in OMB.

Comments 1indicate one of the selling points in having OMB
issue the permits 1is that it is "neutral™ and "capable of
conflict resolution.” Governor, industry doesn"t really
need someone who 1is "neutral." It need3 to deal with
people who are knowledgeable and can understand business
problems and the free enterprise system.




Go/. Sheffield

4/8/7/83
Page 2

Government employees need to understand that each stipulation costs
money and many stipulations discourage development. \laska is
rapidly pricing itself out of the market because of the gold-plated
stipulations being imposed by multilayers of government. The cost
to the state in jobs and money due to "lost opportunity™ runs into
the hundreds of millions of dollars each year. It"s too bad
business can"t take advantage of these opportunities and create new
jobs, as bad as our state needs them.

Most of industry'3 problems 1in permitting do not come from the
permitting agency charged by law to issue the permits. These
agencies generally have enough expertise to understand industry®"s
problems; permits and changes can be negotiated.

By far, most of the problems come fromother agencies who have no
statutory authority toact on thepermit but who have gained
authority under MOU"s between agencies. These latter agencies
insi"st that industry construct the project their way. They try to
design many parts of the project, but having little or no
expertise, they cannot conceive of the problems they cause and the
costs that result. Inmost cases theydon"t care. Their lack of
experience can result in permit provisions which are near fatal to
a project. Unfortunately, these requireraents 3eem to be 1in the
majority of permits. Most of the problems could be eliminated by
the agency setting standards and letting industry determine how to
meet those standards.

State agencies that 1issue permits are required to show that the
proposed operation is consistent with the state or locally approved
CZM plan before they 1issue a permit. Who 1is better qualified than
that permitting agency to make such a determination and why must
the determination be made twice? In other words, why does the
added layer of OMB have to be in the picture at all?

We need a system which significantly speeds up the permitting
process. The new pro”~”sal sounds much like the earlier proposal
for Uniform Procedures Regulations which would have been a disaster
if they had been implemented. We urge you and your staff to
abandon any thoughts along that line. We don"t need new regula-—
tions to implement regulatory reform.

No amount of change 1in law or regulations can accomplish regulatory
reform without complete backing by you. On the other hand, we are
not sure that any change 1is required in law or regulations. We
believe the main change needed Is one of employee attitude and that
only you can bring that about.

To accomplish regulatory reform, the main thing needed is for you,
the Governor, to 1issue a command to all of your troops that you
want the permit time and stipulations reduced by 50# within a year,
and that after one year you will personally challenge any super—
visor who has not accomplished this objective. With strict
enforcement, this approach would be very effective.



Gov. Sheffield
4/8/83
Page 3

The prior administration never gave state employees the feelin
that it was serious and intended to accomplish reform; we are
confident you can.

Sincerely,

RESOURCE DEVELOPMENT COUNCIL
for Alaska, Inc.

Mano Frey
President

encl.
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Resource Development Council
for AIaSka, -|nC_ B 444 West Tth Avenue, Anchorage, Alaska 99501

Box 516, Anchorage, Alaska 99510 -907/278-9615
w

POLICY STATEMENT NO. 11

- v
"N e REGULATORY REFORM

The Resource Development Council recognizes the need for
certain regulations to implement statutes to protect the
public health, safety and welfare. However, the
proliferation of applications, stipulations, regulations
and permits is overwhelming to Alaskans and has resulted
in, and continues to have an increasingly negative effect
on the economy. Everyone 1including labor and business
suffers and the helpless consumer ends up paying the bill.
Many promises of reform have been made with few tangible

i msuits.

Regulations should facilitate and maintain orderly adminis—
tration of policy where the broad public interest is at
issue. However, when the power of the government-to
regulate becomes such a burden to the private sector that

it creates economic hardship, suffering or negation of
individual liberties and rights of property, then®the

A Council concludes that regulatory powers have been

Y over-extended. When regulations multiply and overlap, the
power may be abused and it becomes counter-productive and

in need of reform.

L

The Resource Development Council recommends the following:
|

That governments draw up a test of standards by which any
regulation will be measured, such as:

e oy

D

1) Is it duplicative?

2) 1is it truly calculated to protect only the broad public
interest?

=

-

-)
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=
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3) doed it violate individual personal or property rights?

4) does it create undue financial burden which will
translate to negative shift in the overall economy?

5) when individual and personal rights are subjected to
threat, then full burden of proof of need, as well as
financial responsibility, will be borne by the agency or
agencies responsible for promulgation of the regulation,

6) that a clear distinction be made between established
laws of the land and government regulation as created at
will*within government agencies and bureau§.

continued. ..



Policy Statement on Regulatory Reform- Page 2

That local, state and federal governments make a positive
commitment to an effective regulatory reform program that
eliminates duplication of permits, multiple handling of permits,
duplication of statutory authorities, "networking,"” and prohibits
employeeswirom writing law through "stipulations.”™ These various
governments should require their employees to adhere to this
commitment of regulatory reform and should stringently enforce that
commitment.

That government allow its employees to add stipulations only when
there is a proven need and then only if required by statute.

IV

That, as public policy, the resource agency responsible for issuing
a permit should be the lead agency and be responsible for all
provisions of the permit. The lead agency should be able to
override the recommendations of any agency furnishing advice and
should not include stipulations of other agencies not provided for
under the law authorizing the permit and should establish and
enforce reasonable time limits for 1input by other agencies.

. %
That the state and local governments eliminate the subtle "network—
ing" process which functions without statutory authority and
results in delays, re-work and non-issuance of permits.

Vi

That the burden of proof be placed on the government tc show why a
permit does not comply with law.

Vi

That the federal, state and local governments require agencies to
review their regulations and work tcward elimination of those that
are archaic and not asolutely required by law; and that legislature

and Congress annually review administrative progress 1in achieving
regulatory reform.

VIl

That legislation be enacted to require disclosure of the costs,
both public and private, related to permit processing and
administration of regulations and that testimony at public hearings
on cost/benefits be required prior to agency adoption of any
regulation.

cjntinued...



Policy Statement on Regulatory Reform--Page 3

IX

That legislation be enacted to require fiscal notes on the external
economic effect as veil as environmental impact of each proposed
statute and a cost/benefit review be included in the fiscal note.

X

That to minimize frivolous lawsuits, many of which are based on
ill-founded regulations and stipulations, legislation should be
enacted to require the loser 1in each lawsuit to pay the court
costs., all attorney fees, the cost of delays, plus interest on all
of these funds.

X

That prior to adoption of regulations, public hearings be held as
required by the Alaska Administrative Procedure Act
(AS 111*62.190-210. )

Adopted



 ALASKA MINER'S ASSOCIATION
RESOLUTION

WHEREAS, the orderly development of state resourses is being
unnecessarily delayed by the length of time required to obtain permits
from state agencies, by the complexity of the permitting process;

WHEREAS, the ui.:ertainties created by the lack of specific time
limits, the proliferation of agency reviews, the number of agencies
involved in the permit process, and unjustified agency requirements
upon processing, permit applications have cost Alaskans millions of
dollars in lost unemployment and higher prices;

WHEREAS, the social, economic and environmental health and
wfr-being of Alaskans will be promoteu by reducing the number of
agencies and agency reviews involved.in the permit process and ty
requiring state agencies to process permit applications in an
expeditious manner;

BE IT RESOLVED:

1. The Alaska Miner's Association supports and advocates the
orderly development of state resources.

2. The Alaska Miner's Association supports and advocates the
removal of all unnecessary and duplicative regulations impeding the
orderly development of the state's resources.

3. The Alaska Miner's Association supports and advocates
legislation's streamlining the state's regulatory and permitting
processes.

4, The Alaska Miner's Association calls upon the Alaska
executive and legislative branches to actively pursue and support
regulatory reform.
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DEPT. OF COMMUNITY & REGIONAL AFFAIRS

21_PUM

Bill Sheffield, Covernor

OFFICE OF THE COMMISSIONRR

February 7, 1983

POSITION PAPER

RE: HB 14

SPONSOR: Representative Martin

Program Effects of Bill

The bill deals with permit reform and provides for a "fast
tracking” of all permit applications requiring agency decisions
within certain timeframes. The measure also provides for a
"Lead Agency" concept for the 1issuance of coastal management
consistency determinations.

Comments

The proposed revisions to regulatory procedures are consider—
able; some of the <changes are probably desirable and others
have no direct bearing wupon this Department or 1its concerns.

Section 44.62.635 "Lead Agency™ 1is of particular interest, as
it deals with Alaska Coastal Management Program (ACMP) consis—
tency determinations. One of the foremost selling points of
the National Coastal Management Program is the requirement that
federal coastal actions must be consistent with approved State

programs. In Alaska that concept has been expanded wupon to
require that proposed State and Federal coastal activities be
consistent with ACMP approved local programs. HB 14 and

Executive Order 53 are 1in opposition in that the Jlatter would
continue to vest consistency review authority 1in the Governor®s
Office, while the former would disperse this responsibility to

individual line agencies. Moreover, subsection (b) would
weaken the consideration afforded to approved local programs to
an extent vrendering them 1little more than advisory. Communi —

ties and regions that have Coastal Management Programs 1in place
or in the works have proceeded under the expectation that local
programs would have more than advisory powers.



STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill No: e 14 Date on Bill: 1/18/83
-gg)gnes:or'Permit Processing/Alaska Coastal Management Program
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a. Expenditures:
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CaDita | -0- -0- -0-

ODeratl na -0 - -0- -0-

Total -0- -0- -0-
b. Revenues:

Revenue

2. Source of funds to offset fiscal irr.Dact of bill

3. Assur.ptions:

The reshuffling of permit authority would have no
upon the Department. No fiscal impact.

4. Disclaimer:

This statement has not been reviewed by the OMB in the Office of the Governor. |t does

nr%tparcetpresent the policy of the Sheffield Administration or the final estimate of fisca
| .

Prepared By wicnard maineryt P / Phone:  465-4703
DIVISIOﬂ Commissionerls” O fficg .,V 2/15/783

Approved by Commi
Department Community & Regional Affairs
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PROPOSED COMMITTEE SUBSTITUTE

BILL DRAFT
*H@
*S0ction 1. FINDINGS. The legislature finds that
(1) the orderly development of state resources is
being delayed unnecessarily by the length of time required to

obtain a permit from a state .agency, by The complexity of the

my -5

permit process, and by the number of agencies involved 1in the o
Demrmift processi

(2) the uncertainties created by the absence of M;

-

specific time limits, the proliferation of state agency
review, the number of state®agencies involved in the permit
process, and duplicative state agency requirements for the
processing of permit applications have resulted in excessive
costs to the public in lost employment and higher prices;
(3) unnecessary -delay in the processing of permit

applications by state agencies is "not in the public interest;

and

4) a reduction .in the number of state agencv
reviews and review time required in the permit process would
promote the social, economic and environmental health and

well-being of state residents.

*Section 2. AS 44. 62 i1s amended bv addincr new sections

to read:

ARTICLE 8A PERMIT PROCESSING —-

Section 44.62. 632. PERMIT CLASSIFICATION. () A state
resource agency shall by regulation classify each pernmit 04
issued by that agency in one of the following categories:

() «class I, for which the state agency must issue
a iinal decision within 30 davs after the date of receiot of a.

L 7= R
completed application; and V"

WV



) class 11, for which, because of a necessar)
public notice or interagency review period, a final decision
cannot be 1issued within 30 days; a final decision on a class
Il permit must be issued within 65 days after the date of
receipt of a completed permit application, unless a public
hearing 1is held on the permit, in which case a final decision
must be issued with 85 days of the date of receipt.

Section 44.62.634. ADDITIONAL INFORMATION. (a) If a
resource agency receives a permit application that does not
contain sufficient information concerning compliance with the
agency"s statutes and regulations, the agency shall notify the
aprlicant with 15 days after receipt of a permit application
for a class | permit, and within 30 days after receipt for a
class 11 permit.

() The notification must specify those particular facts
or issues concerning the proposal upon which the agency
requires additional 1information in order to determine whether
the project will conform to the agency®"s statutes and
regulations.

(©) IT a timely request under (a) and (b) of this
section 1is made, the time period specified in AS 44.62.632 is
suspended from the date of request to the date of full
compliance with the request. Subsequent reouests for—
additional information may be made, but must relate only to te:

new issues raised by the response to the initial notification.

e " ° - . o > " -

Section 44.62.635. LEAD AGENbY. (a) There 1is
established a lead agencv that 1is solely responsible for
issuing coastal management consistencv determinations under
AS 46.40. For resource development activities on state and
federal Ilands, water and submerged lands, the lead agencv is
the Department of Natural Resources. In all other cases, the
lead agency 1is that resource agency that has principal

administrative responsibility for the tvne of development for
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which the consistency determination is required, even though
the development may require permits from more that one
resource agency. The lead agency is solely responsible for
preparing and submitting state comments on federal permit
applications. For classes of activities for which no agency
with principal responsibility exists the governor shall
designate a resource agency to be a lead agency for each class
by administrative order no later that October 1, 1983.
(b) Each state resource agency shall adopt final

regulations classifying its permits by October 1, 1983,

"following appro.priate notice and hearing. Permits applied for

after October 1, 1933, must be 1issued in accordance with the
time periods specified in (a) of this section, and the
provisions of the implementing regulations.

Section 44. 62.633. OTHER REGULATORY REQUIREMENTS FOR
PERMIT PROCESSING. (@ An applicant and a resource agency

may agree to waiv« the time limit under AS 44.62.632(a).

() Upon a finding by the head of a resource agency that

a permit being considered by the agency involves unusually
complex 1issues so that the agency cannot render a final
decision within the time period specified Iin AS 44.62.632, the
head of the agency may prescribe a time period not to exceed
120 days within which the final decision will be made. The
finding of the head of the agency may be appealed by the

applicant to the superior court under the Appellate Rules of

procedure.
Ver.-%

(c) Subject to the provision of (@ and (b) of this
section and AS 44.62.632, 1if the resource agency fails to make
a final decision within 30 days after the receint of an
application for a class | permit or within the time soecified

in AS 44.62.632(a)(2) for class 1l permit, the permit

application 1is approved.



\

()] Consistent with existing statute, a state agency may
not condition the issuance of a permit upon the 1issuance of a
permit from another governmental agency.

(e) The time period specified in AS 44.62.632(a) may be
extended 1f necessary to facilitate joint processing of a
permit application bv state and federal agencies, but onlv 1if
adherence to thu time periods established in AS 44.62.632(a)
would cause a conflict with federal statute or regulation.

) In performing its functions under this section, the
lead agency shall consult with other resource agencies and
v/ith coastal resource districts under AS 46.40, The lead
agency shall consider documented facts, data, opinion,
conclusions, or recommendations submitted bv the commenting
agency and the coastal resource districts with an approved
district coastal management programs, within their areas of
expertise, but may, 1in its discretion, reach contrary
opinions, conclusions on.recommendations according to the
weight of the evidence received. The lead agenev shall then
balance competing factors 1in reaching its final decision. Ho
resource ag>" oy other than the lead agency has primary
e::pv?rtise in the balancing of competing factors. Except as
required by federal law, no state agenev other than the lead
agency may comment to a federal permitting agency.

*Section 3. AS 44.62.640 1is amended by adding a new
subsection to read:

(c) As used in AS 44.62.632 - 44.62.638,

(1) "date of receipt” means the date on which a
.gtate agency physimllv receives an abplication.;iled'inﬁ
accordance with agency regulations and at a place identified
as appropriate for filing the agenevls regulations;

(2) "permit” means a permit, Ulicense, certification,
consistency determination, or other authorization or approval

# -*
issued by a resource agency as a written document that is



required to be obtained or is solicited fron a state agenc
before the construction operation of a project; "permit"
(A) does not include the approval of a unit
agreement, a unit development plan, or a unit explore
plan, or conveyances on 1interest in state land or v/at
€) does include all authorizations
approvals v/hether proprietary or reculator,r, necessar
undertake a project under a previously conveyed prope
interest; provided, however, the term permit does aop
to disposals or conveyances of interests in lands and
waters rea—sonablytnecessary to the use or development
land and water previously conveyed bv the state,
including, but not limited to, richto-of-way, aasaner,
interest in material and water "permits.

(3 "project" means a new activity or expansion
addition to an existing activity for Which .onrnizs are
required before cons :ruQt_ion or operation; "orodepr" does
include pursuing a trade of profession, providing public
health service, or operating a financial institution;

(4) "resource agency" includes the Department of
Hatural Resources, the Department of Environmental
Conservation, and the Department of Fish <mn.d C\an wit.z r s*

to permits 1issued for the protection of fish habitat or th

regulation of state sanctuaries, refuges, and critical hab

and
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SB 219 An Act relating to the processing of permits by state
agencies; and providing for an effective date.

O/0 Bruce Jaffa, president of Boilermakers #498, Seward, supported
award of the Tesoro and Chevron royalty oil contracts.

Wally Frank, Mayor of Angoon, opposed SB 219. He felt the
timeframes were too rigid.

Edward Campbell of Angoon felt the permit process was detrimental
to the entire community, and opposed the bill.

JDd Linda Freed, Kodiak Island Borough, objected to the weakening
role of local government in tha permit process.

jjg- Milton Byrd, Frontier Companies, Anchorage, supported the issues
involved m the bill. He felt that the recent decline in oil-
related activity was partly due tc the permit process.

VJO Vval Nolyneux, VECO, 1Inc., and the Alaska Sport Industry Alliance,
Anchorage, supported the bill.



(/<CHelga Eakon, coordinator, Bering Straits Coastal Resource Service
Area Board, Unalakleet, opposed the bill, and made recommenda—
tions for changes to the bill.

§'30 Karla Kolash, North Slope Borough Planning Department, Barrow,
felt that the bill should provide for exceptions to the time—
frames, and opposed any automatic approval provisions.

S5*f£"Tom Barnes, North Slope Borough Planning Department, Barrow,
supported the Office of Management and Budget as the lead agency.

ktb Ken Hamm, Nunam Kitlutsisti Native Corporation, Bethel, opposed
the bill. He felt the legislature should wait to see how the
administration®™s attempts to resolve permit problems work out
before passing legislation.

Norman Cohen, Alaska Regional Energy Association Area, Bethel,
felt time limits were too short for local review, opposed the
lead agency concept and automatic approval, thought OMB should be
the lead agency, and felt there should be no exceptions to the
public notice and hearing requirements. He opposed passage of
any bill this session, and supported waiting*to see the outcome
of the administration®s efforts.

790 Tim Holder, City of Nome, made several recommendations for
amendments to the bill.

S'o<r Bob Lohr, executive director of RURALCAP, Anchorage, felt more
weight should be given to local concerns under the lead agency
concept.

Side &
cXO Terrie Gottstein, Anchorage, endorsed the comments from the

Bethel participants, and said she basically opposed the bill.
She opposed the lead agency concept.

¢/0 Abby Arnold, Aleutians East Coastal Resources Area Board,
Anchorage, was concerned that the bill would weaken 1local 1input,
and supported OMB as lead agency.

xfo Tim Hostetler, Bristol Bay Coastal Resource Service Area Board,
Dillingham, oppos d the bill, noting problems with the lead
agency concept and the time 1limits for local participation.

(OO The meeting was adjourned at 4:20 p.m.



Amendments offered to the Senate Resources Committee by Alaska
Lumber and Pulp to proposed committee substitute to SB 219,

(1) At page 4, line 5, after the word "necessary", add the
followrng: "or at the request of the applicant”

line 32, after the word "determination", add

(2) At page 4,
following:

the

"comments on pending perm*'- application before other
governmental entities, including environmental impact
statement comments, plan review"

(3) At page 4, line 33, after the word "agency" add the
following:

“(including a draft environmental impact statement)"
(4) At page 5, line 26, add the following:

"(5) ‘'state agency' means state department, commission,
board or other a?ency of the state including, but not
limited to, local or regional air pollution control
authorities established wunder AS 46.03.210 and _
coastal resource districts and coastal resource service
boards established under AS 46.40.010-46.40.210."
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Offered: 5/10/83
Referred: Judiciary and Finance

Original sponsors: Martin, Lindauer
and Tischer

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 14 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to processing of permits by state
agencies, and to administration of the Alaska coastal
management program."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that

(1) the orderly development of state resources 1is being unneces-
sarily delayed by the length of time required to obtain permits from state
agencies, by the complexity of the permitting process, and by the number of
agencies involved in the permitting process;

(2) the uncertainties created by the Jlack of specific time
limits, the proliferation of agency reviews, the number of agencies in-
volved in the permit process, and unjustified agency requirementu upon the
processing of permit applications have cost Alaskans millions of dollars in
lost employment and higher prices;

(3) the public interest has not been advanced by protracted
delay in the processing of permit applications by state agencies;

(4) by reducing the number of agencies and agency reviews in-
volved in the permit process, and by requiring state agencies to process
permit applications in an expeditious manner, the social, economic, and
environmental health and well-being of Alaska citizens will be promoted;
and

(5) there are many administrative orders and similar documents
that have beenpromulgated by the executive branch relating to interagency

review that conflict and overlap, retarding the permit issuing process.

-1- CSHB 14(Res)
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* Sec. 2. AS 44.62 is amended by adding new sections to read:
ARTICLE 8A. PERMIT PROCESSING.

Sec. 44.62.632. PERMIT CLASSIFICATION. (a) Each state resource
agency shall by regulation classify each of ".te permits issued by that
agency within one of the two following categories:

(1) class | permits, for which the state agency must issue
a final decision within 30 days after the date of receipt of a com-
pleted permit application; and

(2) class Il permits, for which, because of a necessary
public notice or interagency review period, a final decision cannot be
issued within 30 days; a final decision on a class Il permit must be
issued within 65 days after the date of receipt of a completed permit
application, unless a public hearing is held on the pernmit, in which
case a final decision must be issued within 75 days of the date of
receipt.

(b) Final regulations classifying its permits shall be adopted
by each state resource agency by February 1, 1984, following appropri-
ate notice and nearing. Permits applied for after February 1, 1984,
must be 1issued in accordance with the time periods specified in (a) of
this section, and the provisions of the implementing regulations.

Sec. 44.62.633. OTHER REUULATORY REQUIREMENTS FOR PERMIT PRO-

CESSING. (a) Upon a finding by the head of a resource agency that &
permit being considered involves unusually complex issues so that the
agency cannot render a final decision within the time period specific l
in AS 44.62.632(a), the head of the agency may prescribe a time period
not to exceed a total of 120days within which the final decision will
be made. The finding of the head of the agency may be appealed by the
applicant to the superior court under the Appellate Rules of Proce-

dure.

CSHB 14(Res) _2-
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(b) The time period specified in \S 44.62.632(a) may be extended
if necessary to facilitate joint processing of apermit application by
state and federal agencies, but only if adherence to the time periods
established in AS 44.62.632(a) would ~cause an irreconcilable conflict
with a federal statute or regulation.

(c) Failure of a resource agency to make a final decision within
30 days after the receipt of a completed permit application for a
class | permit, within 65 days after the receipt of a completed permit
application for a class Il permit, or within a time period extended by
(a) or (b) of this section or by AS 44.62.634, is approval of the
application. In an appeal of a permit issued by operation of this
subsection, the record shall be considered in the light most favorable
to the applicant, and the permit shall be accorded a presumption of
regularity.

(d) A state agency may not condition the issuance of a permit
upon the issuance of a permit from another governmental agency.

Sec. 44.62.634. ADDITIONAL INFORMATION. (a) IfT a resource
agency receives a permit applicrtion that does not contain sufficient
information concerning the project"s compliance with the agency's
statutes and regulations, the agency shall notify the applicant within
15 days after receipt of a permit application for a class | pernmit,
and within 30 days after receipt for a class Il pernmit.

(b) The notification must specify those particular facts or
issues concerning the proposal upon which the agency requires addi-
tional information in order to determine whether the project will
conform to the agency®"s statutes and regulations.

©) "if a timely request under (a) and (b) of thxs section is

made, the time period specified in AS 44.62.632 is suspended from the

-3- CSHB 14 (Res)
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date of request to the date of full ~compliance with the request.
Subsequent requests for additional information may be made, but must
relate only to new issues raised by the response to the initial noti-
fication. Subsequent requests do not extend the time periods speci-
fied in AS 44.62.632.

(d) Nothing in this section grants a resource agency the author-
ity to request information beyond the authority given to it by other
statutes.

Sec. 44.62.635. LEAD AGENCY. (a) There is established a lead
agency that is solely responsible for issuing coastal management
consistency determinations under AS 46.40. For resource development
activities on state and federal land, water, and submerged [land, the
lead agency 1is the Department of Natural Resources. In all other
cases, the lead agency is that resource agency that has principal
administrative responsibility for the type of development for which
the consistency determination is required, even though the development
may require permits from more than one resource agency. The lead
agency 1is solely responsible for preparing and submitting state ccm-
ments on federal permit applications. For classes of activities for
which no agency with principal responsibility exists the governor
shall designate a resource agency to be a lead agency for each class
by administrative order no later than October 1, 1983.

(b) In performing its functions under this action, the lead
agency shall consult with other resource agencies and with coastal
resource districts under AS 46.40. The lead agency shall consider
documented facts, data, opinion, conclusions, or recommendations
submitted by the commenting agency and the coastal resource districts
with an approved district coastal management program, within their

areas of expertise, but may, in its discretion, reach contrary opin-

CSHB 14(Res) -4-
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ions, conclusions or recommendations according to the weight of the
evidence received. The lead agency shall balance competing factors in
reaching its final decision. No resource agency other than the lead
agency has primary expertise in the balancing of competing factors.

(c) Except as required by federal law no state agency other than
the 1 .d agency may comment to a federal permitting agency.

(d) For activities involving approval of a plan of operation and
a certificate under 33 U.S.C. 1341 (sec. 401 of the Clean Water Act),
the lead agency shall be the Department of Natural Resources.

(e) For activities occurring cn privately owned land, and for
which one or more state permits or a disposal of interest 1in state
land is required to provide access to the privately owned land, or for
purposes otherwise ancillary to the activity, the lead agency shall be
the Department of Natural Resources.

(f) Nothing in this section or AS 46.40 authorizes a lead agency
or any resource agency to deny or condition a consistency determina-
tion because of impacts which may be caused by activities not them-
selves requiring a state or federal permit or disposal of interest in
state land.

@ In making a consistency determination under this section for
an activity occurring outside the boundaries of a coastal resource
district with an approved district plan, the lead agency or any re-
source agency may consider only those statewide standards and guide-
lines adopted by the Alaska Coastal Policy Council under AS 46.40.-
040(1).

Sec. 44.62.636. COMMENT PERIOD. (a) A coastal resource dis-
trict or state agency that receives a request for comment in connec-
tion with a permit application or plan review being processed by a

resource agency shall submit the comments in accordance with the

-5- CSHB 14 (Res)
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following schedule:

(1) comments on class | permits shall be submitted within
15 days after receipt of the request by the commenting coastal re-
source district or state agency;

(2) comments on class Il permits and federal permits shall
be submitted within 30 days after receipt of the request by the com-
menting coastal resource district or state agency.

(b) When, under AS 44.62.633, the requesting agency has extended
the time periods specified in AS 44.62.632, that agency may extend the
time period specified in this section; however, comments submitted
under this subsection must be submitted no later than 30 days before
the date on which the lead agency must issue a final decision.

Sec. 44.-02.637. ADMINISTRATIVE APPEALS. (a) An administrative
appeal must ba filed by the permit applicant within 10 days after the
date of issuance of a final decision denying or conditioning a permit
application. The appeal is to the head of the resource agency in-
volved. Administrative appeals conducted under this section are not
subject to the procedure in AS 44.62.330 - 44.62.630.

(b) An administrative appeal must be resolved within 30 days
from the date the appeal on a permit application is filed, or if a
hearing 1is held on the appeal, within 45 days from th i date the appeal
was fFiled.

(c) The head of the agency may summarily dismiss an appeal
before the time established in (b) of this section, and the dismissal
is the decision on the matter for purposes of AS 44.62.638.

()] In an appeal from the denial or conditioning of a permit the
head of the agency may, if the head of the agency determines that the
public interest would be served, grant the permit or remove conditions

of the permit until the appeal is determined.

CSHB 14(Res) -6-
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Sec. 44.62.638. REVIEW BY THE SUPERIOR COURT. Judicial review
by the superior court of a decision issued under AS 44.62.632 - 44.-

62.637 shall be by filing a notice of appeal in the superior court 1in

accordance with the applicable Rules of Appellate Procedure. The
review is governed by the provisions of AS 44.62.560(b) - (e) and
AS 41.62.570.

Sec. 3. AS 44.62.640 is amended by adding a new subsection to read:
(c) As used in AS 44.62.632 - 44.62.638,

(1) "date of receipt” means the date on which a state
agency actually receives a completed application filed in accordance
with agency regulations and at a place identified as appropriate for
filing in the agency"s regulations;

(2. "permit" means a permit, license, certification, con-
sistency determination, or other authorization or approval issued by a
resource agency as a written document that is required to be obtained
or is solicited from a state agency before the construction or opera-
tion of a project; "permit"

(A) does not include the approval of a unit agreement,
a unit development plan, er a unit exploration plan, or convey-
ances of interest in state land or water;

(E) does include all authorizations and approvals,
whether proprietary or regulatory, necessary to undertake a
project under a previously conveyed property interest;

(3) "project™ means a new activity or expansion or addition
to an existing activity for which permits are required before con-
struction or operation; "project"™ does not include pursuing a trade or
profession, providing public health service, or operating a financial
institution;

(4) "resource agency" includes the Department, of Natural

-7- CSHB 14 (Res)



Resources, the Department of Environmental Conservation, and the
Department of Fish and Game with respect to permits issued for the
protection of fish habitat or the regulation of state sanctuaries,

refuges, and critical habitat areas.

CSHB 14(Res) -8-
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A REPORT ON THC STATES

guarantee that significant numbers of

snr.ill companies arc being helped. Howev-
er, support fur innovative programs and a
strong commitment to small business at

high levels can be enormously useful.

Through special programs, a state can le—
verage its existing capital and labor re-
sources to the benefit of small businesses.

State support can also soften the effects of
adeclining economy.

INC. ranked the 50 states in five catego—
ries Each category— capital, labor, taxes,
business activny, and state.mippoti— was
weighted to reflect its relative importance
tti small companies The scoring svstenr
was based on ascale of 100 points, because
most of the experts we spoke with consid—
ered capital resources and state support
the two most critical factors, each was giv—
en 25 points Taxes, while always an area
of real concern, received onlv 10 points,
the lowest weighting, since taxes rarelv
pi,iv more than a minor rule in the invest—
ment decisions of small companies Labor
and htriness activity were each weighted
at 20 points to reflect their broad signifi—
cance to smaller companies Calculated by
this method, the overall scores range (torn
K2 tor Texas to .53 for West Virginia

Texas achieved the top overall ranking
w;th an unbeatable combination of strong
capital resources, an effective labor lorcc,
and a low tax burden but it was further
aided bv a high level of business activity
within the state and official support for
small business California and Colorado,
wiili higher tax rates than Texas, placed
second and third respectively, largely be-
cauxeof their strength hi capital and labor
lach also received a very helpful boost
front arobust economy

Imirth tanking Honda scored very fa—
vorably m labor, taxes business activity,
and small business support, but appeared
in the bottom 10 for capital resources lor
lilt other states scoring low in capital such
as West Virginia and Delaware, the impact
on the overall r.inking was often devastat-
ing They did not compensate as well as
I Innda did ssith strengths m other areas

West Virginia lor example, ranked Sfliti
riser.ill anil stored weakly on labor and
business activity and onlv average in taxes
and sir..ill business support Its tanking of
m|Vtli in capital resources— low lending ac-
lisil\ rompared with bank assets_.com
pounds 11s weakness in ntlict areas Dela—
ware, all hough somewhat stronger than
West Virginia in labor ami business activi—
ty, also sutlers from its poor showing in
capital 1l ranks la t in the capital r.aiegoiv
and -IVtli uvirail In lact lour nl tin live
lowest ranking states on the summary ta
hie | West Virginia, Delaware South Caro-
lina ant! Alah.im.il are the weakest Itiur
states lot capital resources | he tilth state.
Maine ranks ! i It overall and also suiters
m terms ol capilal
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sneli mitlwe-siern neighbors as Illinois and
Michigan While none of these states
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Such programs can he extremely valu-
able lor bringing awareness and help 10
small companies Hut tor states lacing d iffi—
cult economic times and declining indus-
tries. the luiurc mav require more special—
ised programs in the areas of capital
resources, mb training, and technical assis—
tance— all aimed at broadening opportune

lies lot small businesses

In the past, several states targeted most
ol their initiatives at existing companies,
through ellorts such as technical assis—
tance programs in comum tion with uni-
.nine states—
Pennsylvania. Ceotgta, and New York, lor
exjinple— appear to he highlighting new
companies as the important thrust in their
economic development ellorts bach of
these states is directing monev into sup-
porting technology based start ups with
tech ucal universities plavutg kev roles
(si\ page 10(1) Notes Roger Vaughan. 3

versities Hut increasingly,

preesand ellare heavily vnion
fred in Iheir maior industries In
addition, wepes lor Minois arid
ndiang workers avergge amony
Bie dighestlormanulatlonny in
Hit nation

Stata ivpporft Kantwcky
U«dt Ik*bandwagon

EIt
ilion nr e k HrnMam
¥

nology Park Corp .

Thenumber ol states connit
Pl to purchasing & spotiitioeT
portion ot theirpoodsand ser-
piees boom small dbusinesses-
Usually 5% fo TE% - hesalsoin
creased substantially twenty
five states currently have pro-
Curement sei-aside programs, 11
O whieh were established inthe
past jedt

Fentucky, New York and [l
noisenmergeatme lopolme
charts foroltiord stele support
lorsmall business Theyore b
only Ihtee slates in Ihe netion
i Bl array ol Iheprogranms
measured in TN Cs survey 0ut
gren more noteworthy isthat, in
the pashypear, 25 stales have g
Veded theirsmall business sup-
pOri ativities

qu

Lfinwiim. wtnrh installed lour
new cc mpniienls 1 ils small
business support an assistance
0"ire. an advisory council, a leg—
islative committee, and a pro—
curement program Almost as
impressive is New Hampshire,
which adder) three programs but
still lacks an advisory council.
Among lhe other stales dem—
onstrating increased support are
Mississippi. Kansas Rhode Is—
land, Maryland, and Missouri

consultant at the Council ol State Plan-
ning Agencies in Washington. DC . and
Inrmer depute planning director ol New
York "States interested in distinguishing
themselves will have to do a lot more in
helping new businesses come about '

lust |§ important to the small business
climates ol manv states, though, mav he
how well the cjpttal and lalvr needs ol
growing companies can he met A growing
number r| states are considering such
measures as the revamping ol investment
guidelines on public employee pension
lunds and increasing the outlays lor tech-
nical education Through us new Tech-
tot instance. Massa-
chusetts is putting up S20 million lot a
center colunded hv industry tit order to
irjm engineers and other rcchmcjl spe-
cialists m microelectronics

.Some experts are convinced that every
state will need to help reshape its work

tore-' to accommodate businesses lluring,
the t ext decade companies are going to
need .~ great manv technically competent
workers lor seemingly nontechnical mbs,
according to a number ol authorities or#
small business

It mav not he ejsv for public officials to
think about helping small business m such
wavs, especially in the Midwest and the
.South, where the emphasis has long been
on lug companies an:lhuge manu Picturing
plains 'Politicians don i have to learn
how 10 wave | (111 iohs around savs Al-
exander Dingcc president ol Venture
founders Corp.. a Waltham. Mass com-
pany specializing in assistance to siari up
companies Hut it salot harder tor ilicm
to make eleetion-veat claims about how
llicv ve helped small companies "
linicc (' [iMtii'f is tin iiwiicunc editor tit
INC

Tctvait Indiana lakac
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June 9, 1983

Re: Proposed Interagency Permit
Review Process

Mr. D. S. East

This letter is in response to a letter from Mr. M. D. Nalley of June 8, 1983,
requesting- comments on a proposed MOU for a state interagencj’ permit review
process.

First, 1 believe we should express a position that only legislative permit reform
will have guaranteed, long lasting results. Some of the objectives stated in the
MOU are good, and points of agreement appear to address many of the problems
with existing permitting processes, however, we have seen such statements in
the post. In our view, this MOU could resurrect the Uniform Procedures Regu-
lations of 1981, which we strenuously fought because of, nmong other things,
no lead agency provisions and open ended permit processing rimes. It appears
that each time the legislature gets Berious about permit reform, the admini-
stration proposes some vague administrative remedy to defer or obviate the need
for a permit reform law. 'm .

Some of our concerns With this MOU are:

1.  The process is optional, and may never be used. Further, the MOU is not
binding and apparently can be changed at will. .

2. There is not only no lead agency, this MOU would further reduce the
ability of an agency to make n final decision on a permit required by that
agency. "No single agency may override another during the interagency
review process."

3. It would establish OMB as o super-agency to mediate interagency conflicts.
The applicant will be caught in the middlo, forced to accept onerous
stipulations to permits as is now the ease.
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| I Xs <= 72 * £ bT rc.b.lsKdtyP« ™ n
resource agencies. . ¢

Vie support true permit reform through legislation.

r . G. Drognich

EES3:njg:147
xc: M. D* Nalley
R. H. Weaver



Bill Sheffield, Governor

DEPARTMENT OF LAW
POUCH K - STAT6 CAPITOL

OFFICE OF THEATTORNEY GENERAL PHC"HBOMNGS 0 -

June 7, 1983

The Honorable. Bettye Fahrenkamp
Senator, Alaska State Legislature
Pouch V, State Capitol

Juneau, AK 99811

Re: Permit Reform

Dear Senator Fahrenkamp:

Enclosed is a copy of a draft Memorandum Of
Understanding (MOU) pertaining to a process for interagency
permit review.

This relatively short document creates a structure
which affords an applicant a single comprehensive review by all
state agencies for a particular activity. While we have
eliminated the so-called "lead agency-" concept, a mechanism
exists to insure that applicants will have single place to
receive permit assistance as well as assistance 1in obtaining
timely issuance of permits.

The draft document before you represents a substantial
amount of work on the part of agency personnel, particularly the
Deputy Commissioners of the respective resource agencies. The
Administration will release the memorandum in another week or ten
days to a variety of industry groups and other interested
parties. We expect to incorporate any useful comments from this
informal public process in a final MOU. The Commissioners will
formally execute the final Memorandum Of Understanding on July
17,1983. After mid July, the Administration will commence work
on implementation of the Memorandum.

As always, | would be delighted to answer any questions



Bettye Fahrenkamp June 7, 1983

Permit reform Page 2
you may have concerning this document. Ue look forward to your
comments.

Sincerely,

NORMAN C
ATTORNEY
Bv:
00Sl1
Assistant Attorney General
JUG:ml
cc: Commissioner Esther Wunnicke

Department of Natural Resources

Commissioner Don Collinsworth
Department of Fish and Game

Commissioner Richard A. Nevi
Department of Environmental Conservation

Dennis D. ICelso, Deputy Commissioner
Department of Fish and Game

Jay Hogan , Associate Director
Office of Management and Budget

Doug Redburn
Department of Environmental Conservation

Diane Mayer, Senior Analyst
Office of Coastal Management

Bill Beardsley, Director
Division of Finance and Economics
Department of Commerce and Economic Development

James Barnett, Deputy Commissioner
Department of Natural Resources

Kay Brown, Director
Division of Minerals and Energy Management
Department of Natural Resources

Norman C. Gorsuch
Attorney General



MEMORANDUM OF UNDERSTANDING

INTERAGENCY PERMIT REVIEW PROCESS

This Memorandum of Understanding (MOU) sets out the
agreement reached by the Departments of Environmental Conser—
vation, Fish and Game, and Natural Resources, and the Office A
Management and Budget, regarding procedures for a unified " lter-
agency review of development activities requiring permits from
more than one state agency. The departments which are party to
this MOU are hereafter referred to as resource agencies. This
MOU 1is in furtherance of and implements the Governor®s regulatory
reform objectives, which follow, and 1is 1intended to streamline
interagency communication and coordination. It is not intended
to be binding on or create any rights, legal or otherwise, in any
party or to allow such party to enforce this agreement 1in any

administrative proceeding or the courts.

Objectives of Permit Reform

1. Streamline and expedite state reviews and decisions on de—
velopment activities consistent with various permit ob-—

jectives already established.

2. Establish uniformity 1in the state"s comments and decisions
on federal agency activities and in State decisions on de—
velopment projects requiring more than one consistency
determination under the Alaska Coastal Management Plan

(ACMP) .



Assure certainty and finality 1in the state®"s responses to
permit applicants by eliminating repetitive reviews and de—

cision m ":ing by state agencies.
Provide adequate opportunities for public and local (includ-—
ing coastal resource districts and municipalities)

participation in state decisions.

Provide <clearinghouse assistance to applicants regarding
permits including information, application and processing of
permits as well as, to the extent possible, assistance with

necessary federal permits.

Achieve balanced, factually documented state decisions which
recognize the full range of state interests involved with a
proposed activity, including broad consideration of the

costs and benefit.", of requiring particular stipulations.

Provide an interagency conflict resolution mechanism which
all agencies shall abide by and which results in a unified

state position being transmitted to the applicant.



Points of Agreement

1. At the option of the applicant, the state will provide a
single, conclusive, determination on any activity which 1is

reviewed under interagency review procedures.

2. Interagency review procedures will be available, whenever the
resource agencies are required to review: a) Tfederal activities;
or, b) federally permitted activities; or, c¢) activities which
require more than one state agency coastal management consistency

determination.

3. Tf an applicant elects to procure individual permits and not
undertake a single comprehensive review or if an activitv in the
coastal zone requires a single permit, minimum procedures for
consistency reviews of individual permits by coastal districts

with approved coastal management plans will be established.

. Each agency will have one opportunity to review an activity

at a given level.

5. Definite review time frames, intended to expedite pernmit
processing, shall be established by regulation and adhered to by
all resource agencies in the 1issuance of their permits. Appli—
cants will ta required to provide sufficiently detailed infor—

mation at the time the interagency review is initiated to enable

draft



Che state to complete a single <comprehensive review of the
activity in an expeditious manner. Procedures which allow
reasonable extensions of these established time frames during the
review of unusually complex activities proposals will be

established.

6. OMB shall maintain a record and project tracking system
which will ensure that required comments are provided and final

decisions are issued by all agencies 1in a timely manner.

7. No statutory authority of any resource agency, coastal re—
source district with an approved district <coastal management
plan, or the Coastal Policy Council 1is reduced or diminished by

OMB®"s coordination role 1in the permitting process or by this MOU.

8. No single resource agency may override another during the
interagency review process. If the agencies through the review
process are unable to agree on a single position at the regional
staff level, the unresolved issues shall be elevated to the divi—
sion directors and to higher levels if necessary for resolution.
Coastal resource districts with approved coastal management plans
arc also authorized to elevate unresolved issues to such higher
levels for resolution. The commissioners of the resource
agencies, will jointly make the Administration®s Tfinal decision

in such cases where prior resolution has not occurred.

D R AFT



9. OMB shall serve as a facilitator and mediator throughout the

interagency review process. To improve the accessibility of that
office to perfor the mediation role, OMB shall maintain a
regional presence in Anchorage, Fairbanks and Juneau in
association with the resources agencies. OMB will not have the

authority to override the position of any resource agency on a
consistency determination, but will call interagency meetings as
appropriate. In the event an unresolved 1issue is presented to
the commissioners of the resource agencies, OMR will coordinate

the presentation, review and resolution of the issie.

10. A joint inter.lal si”n off on the single conclusive
determination will be established to ensure that all resource

agencies are satisfied with the determination before issuance.

11. Uniform regulations or an administrative order establishing
the specific steps of the interagency vreview process will be
developed and presented for public comment by all the resource

agencies n<"t later than September 30, 1983.

DATED:

Commissioner
Department of Environmental
Conservation



DATED:

Commissioner
Department of Fish and Game

Commissioner
Department of Natural Resource

Director
Office of Management and Budge
Office of the Governor
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Senate

Committee on Resources

MINUTES
May 20, 1983 Beltz Room
3:13 p.m. Room 211, Capitol
members present
Senator Fahrenkamp, Chair Senator P. Fischer

Senator Mulcahv
Senator Sturgulewski

Senator Ziegler, Vice Chair

Senator Eliason

CALENDAR
SB 219 An Act relating to the processing of permits bv state
agencies; and providing for an effective date.

Senator Sturgulewski moved to adopt the committee substitute.
The motion passed without objection.

Joe Geldhof of the Department of Law, testified that the
Administration opposed CSSB 219, as they are already working
toward a realistic, meaningful solution to the problems
identified. He said a "memorandum of understanding” would be
sent to the committee within two-three weeks describing how this
would be accomplished. There was discussion of how long it would
actually take the Administration to get a revised program in
place, and how the Administration would approach appeal
procedures. Mr. Geldhof thought it might be appropriate to
shorten review times, as that would make agencies complete their
reviews more quickly. The committee discussed this point of view
at some length.

Senator Fahrenkamp asked that the committee be sent a draft of
the Administrationls permit reform plan as soon as a draft was
available. Mr. Geldhof listed all those who had participated in
working on reform.

James Barnett, Deputy Commissioner of the Department of Natural
Resources, said tl.at as a former oil company attornev, he



understands the industry concerns. He said that, although the
lead agenev concent was intended to streamline the permit
process, many agencies do not trust the Denartment of Natural
Resources. Commissioner Pick Ne”e supported this approach,
saying he was nieased at the interagency effort to develop permit
reform.

William U. Hopkins, executive director of Alaska Oil and Gas
Association (AOGA), said the elimination of permitting delays

should be a legislative priority. He supported the committee
substitute and the DNR lead agenev concept. Mr. Hopkins offered
amendments to the bill. (Mr. Hopkins submitted prepared testi—

mony to the comirittee, which 1is available for review.)

Steve Silver, attorney for Alaska Lumber & Pulp Company, sup-—
ported passage of SB 219. He sa.id the statutory scheme 1is
vitally important. Mr. Silver also offered amendments (which had
been previouslv submitted to committee staff).

Phil Holdsworth, testifying on his own behalf, said he had
obtained good results in acquiring permits from the now adminis—
tration. He suggested putting in a provision where an applicant
and the lead agency agree upon how long the state would have to
process the permits, depending on the complexity of the permit
required.

Ginnv Chitwood, executive director of Alaska Municipal League,
was concerned that local government requirements not bo overrid-—
den in streamlining the permit process. (Ms. Chitwood submitted
written testimony, which 1is available for review.)

mlav Nelson, Alaska Environmental Lobbv, supported the Administra-—
tion®"s approach because he felt the hill would not protect the
permitting process.

Jerry McCutcheon, on his own behalf, offered an amendment (which
is available from the committee).

Richard Harris, environmental manager for Sealaska, supported the
Office of Management and Budget as the lead agency, rather than
DNR.

Robert Minch, League of Women Voters, read into the record a
letter from Marv Beth Juday, opposing SB 219. This position was
discussed.

Wally Kublev, representing Louisiana Pacific, endorsed the
legislation as written.

The meeting was adjourned at 4:28 p.m.
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May 20, 1983

To: Senate Resources Committee
From: Ginny Chitwood
Re: SB 219 - Processing of Permits

Over the past several years during the debate on permit reform bills,
there have been aloof questions raised by municipalities about where
local governments <nd coastal resource districts fit in the whole

process of consistency decisions and the approval of permit
applications. In o .e version, local recommendations were to be given
"great weight", but what that phrase meant was unclear. This year, the

local recommendations need to be "considered", according to HB 14, and
are not mentioned at all in SB 219. Does this mean that local planning
and zoning ordinances are no longer valid? that approved coastal
management programs can be overridden? that the wishes or the residents
of an area have no more weight than a letter from John Doe in Todunk?
We"re sure that"s not the legislature™s intent, but that is not clear
from the legislation.

AML has consistently endorsed permit reform, either administratively or
legislatively, but opposes streamlining strictly for the sake of
streamlining, especially if the wishes of local people are going to be
overridden in the process. We hope that you will schedule enough
hearings to ensure that all of the ramifications of this bill can be
explored.

MEMBER OF THE NATIONAL 1EAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES
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REVTES-? BY THE OMBUDSMAN An applicant may request an ombudsman review of

a denied permit for factual sufficiency and compliance with the

Administrative Procedures Act. |If the ombudsman finds that insufficient

basis for dening the permit die permit will be deemed to be approved.

The carmissioner is given 1C days to respond to the ombudsmans findings.

If the commissioner fails to act within 10 days or if the response is

inadequate to char.ge the decision of the ombudsman the applicant may act

on the approved permit.
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HAVE WE ARRIVED AT THE POINT WHERE IT IS NO LONGER
POSSIBLE TO GET THERE FRO?.1 HERE?

Part of the life blood of any logging operation in Southeast
Alaska is the ability to establish legging camps and the
facilities to put legs into the water and boom and raft thenm
preparatory to towing them to a mill sit" or shipping point.
Because these facilities involve uplands, tidelands and navi —
gable waters, an applicant must clear the activity necessary
for construction with an upland owner (if other than uis own
private property), the Alaska Department of Natural Resources
(DNR) because they are custodians of the State®"s tidelands and
the Corps of Engineers, Department of the Army (Corps) as the
agency responsible for issuing permits for Tfacilities in
navigable waters.

"fc illustrate the total "overkill" of procedures and duplication
one must struggle through 1in obtaining the necessary permits and
approvals, it is necessary to track the procedure. Neets Bay 10
and 12 are a good example of such facilities and their record.

Neets Bay 1is within the Ketchikan Pulp Company (KPC) (KPC 1is

a wholly-owned subsidiary of louisiana-Pacific Corporation)long
term timber sale and the original need for camp, log transfer
and boom and rafting facilities was recognized and reviewed by
the Forest Service (FS) multi-discipline team when designating
areas for the 1974-79 five-year operating area for which an envi—
ronmental 1impact statement (ETS) was written. Therefore, as the
upland owners, the Forest Service reviewed and approved the site
for these facilities and included them in the EIS prior to com—
mencing logging operations on the five-year period beginning
July 1, 1974.

On April 26, 1977 (Exhibit A) a letter was sent to the Corps to-—
gether with application for a permit described as "proposed
standing log boom retained in position by 5 ton anchors, 1log
transfer facility using approximately 1,000 cubic yards of up-—
land shot rock and employing an A-frame lift-off device, an
offloading ramp consisting of a lashed log crib filled with

shot rock from an upland source, a small boat dock and ramp to
aid in construction of roads and facilities".

On June 15, 1977 we were sent a letter by the Corps notifying
us of their receipt of our application, the assignation of
Reference No. 071-0YD-2-77C123 and the notification of assess—
ment of a $100.G0 processing fer should approval be granted.
(Exhibit B)
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On July 19, 1977 we received from the Corps (Exhibit C) a copy
of a letter from the U. S. Environmental Protection Agency (EPA)
requesting the permit, if issued, contain the following special
conditions:

1. The permittee shall implement, once per year for
a period of three years, a bottom sampling program
to determine Whether lost solids have accumulated
in the project waters associated, with the log

transfer site. Each such sampling shall be
completed*-not later than September 1 of each sampling
year. .,

2. The permittee shall submit a brief report of the
findings of each sampling effort and a sketch
showing location of sampling sites, to the Corps
of Engineers,, the Alaska Department of Environmental
Conservation and the U.S. Environmental Protection
Agency not later than October- 15, of each sampling
year.

3. The- permittee shall remove all significant accumula—
tions of. lost wood solids, if any, and dispose of
them, in an. upland fill approved by the U.S. Forest
Service-and/or the Alaska Department of Environmental
Conservation and-, concurred in by the Environmental
Protection Agency- . The permittee shall modify log
transfer procedures,, including possibly the relocation
of the transfer site 1f significant accumulations of
lost wood solids are found as a consequence of any
sampling prosram conducted by the permittee or the
Environmental Protection Agency.

Although EPA saw fit to copy the Alaska Department of Environmental
Conservation (DEC),, the U.S. National Marine Fisheries Service (NMFS),
the U.S. Fish & Wildlife Service (USF&WS) and the Forest Service with
their letter, they did not see fit to. send it to the applicant thus
requiring a copy of the letter to come from the Corps with their notice
to us and our return agreement July 29, 1977 to the Corps (Exhibit D)
with copy to EPA.

On August 29, 1977 and afterf advertisement of request for public comment,
the Corps sent a letter (Exhibit E) informing us to submit our processingjj
fee and we would receive our permit. On September 15, 1977 having sub—
mitted the required fee we received a cover letter and our permit from
the Corps (Exhibit F). This permit contained standard Corps conditions
a-x (24 in. number) plus the three additional conditions of EPA. In—
cluded in the 24 Corps coniitions are the conditions for applicant
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to "at all times be consistent with applicable water quality standards,
effluent limitations and standards of performance, prohibitions, and
pretreatment standards established pursuant to Sections 301,302.306

and 307 of the Federal Water Pollution Control Act of 1972 (P.L. 92-
500; 86 Stat. 816), or pursuant to applicable State and local lawl.

Another subsequent section also adds, "...if applicable water quality
standards are revised or.modified during the term of this permit the
permit will be modified if necessary to conform with such revised
standards within 6 months of the revision..."

On September 30, 1977 we applied to the Department of Natural Resources
for a tideland permit for this same area. However, due to market changes
affecting our need for logs, scheduling our logging operations, together
with the need to recover blown down timber in other areas, it became
apparent we would, not be moving into this area as planned.

It is difficult to. be precise in these schedules when we must get our
Corps permits started a minimum of six months prior to construction

and construction must precede logging by at least one year. This means
we are estimating our logging needs one and one-half to as much as
three years in advance in relation to needing permits, and we are
working with the. Forest Service preparatory to writing environmental
impact statements as far- as eight years in advance of construction tor
some- of these facilities.

In any event,, we did not start the work applied for in either the DNR
tidelands permit or the Corps permit as expected. On April 16, 1979

we received notice from DNR (Exhibit G) to notify them of our intentions
on the tidelands permit or they would close the file. Ce advised DNR

by letter of April 20,. 1979" (Exhibit H) "of our new estimated dates of
construction schedule starting on March 1, 1980 and completion on

Augast 1,. 1980.

It was now apparent our logging activities in this area would not be
completed during the 1974-79 five-year period but would now fall within
the 1979-84 period. This necessitated the FS multi-discipline teanm
review and the inclusion of this area and its facilities iIn yet an—

other EIS".

We also wrote the Corps on August 8, 1979 (Exhibit 1) requesting ex—
tension of our permit to cover our new schedule. On October 4, 1979
(after a period of almost two months) we received word from the Corps
(Exhibit J) stating they could not extend our permit because we had
not commenced work by April 26, 1978 or a year after our original
application and must reapply.
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On October 16, 1979 ve sent a cover letter and application to the
Corps (Exhibit K). The letter, application and drawing were
basically the 1identical ones used for our original application of
April 26, 1977. On or about October 23, 1979 v/e received from the
Corps a letter (undated) (Exhibit L) designating our application
NPACO-RF-P Neets Bay 12 with the reference number 071-0YD-2-790398.
We were further informed by the Corps that further action on our
permit was suspended because the permit area was within the Alaska
coastal zone and we ipust provide a certification that our activity
would comply with the Alaska Coastal Management Program. Also, they
advised us that a permit cannot be issued until we have obtained a
Certificate of Reasonable Assurance or Waiver of Certification as
required by Section 401(a)(l1) of the Clean Water _.let. This certi—
fication or waiver is to be issued by the DEC.

We next received a letter dated November 30, 1979 from DNR (Exhibit M)
informing us that our tideland permit ADL 100073 for Neets Bay was to
be advertised as shown on the ? “tached notice. We then received a

copy of the Corps public notice- dated December 7, 1979 (Exhibit N)

and attached was a copy of the public notice from the Office of the
Governor, Division of Pol.icy Development & Planning (DPDP) for Appli—
cation for Certification of Consistency with the Alaska Toastal
Management Program and also attached was the DEC public- notice of
Application for Water Quality Certification. This latter Cirtification
is assurance ihat any discharge- to waters of the United States resulting
from the project described in the Corps permit will comply with the
Clean Water Act and. applicable state, laws, even though the applicant
must agree to abide by these- laws- as a condition of obtaining the per—
mit. from the Corps and. the permit itself so stipulates (see Corps per—
mit General Conditions part b).

A letter dated December 12, 1979 was sent to the Corps from DPDP
(Exhibit 0) advising them they had received the application, were
reviewing it for Alaska Coastal Management. Program Consistency-
Determination and had distributed the material to the appropriate
governmental agencies for a review which they were scheduled to
close on January 10,. 1980, soon after which they would send the
review decision to the Corps. Also, the State Clearinghouse has
now assigned State ID- No. FD280-79121111FP.

On December 28, 1979 we had a telephone call from the NMFS ques—
tioning whether there was enough water under the transfer site to
float the log bundles at all tides. We directed him to the plat
submitted with, our application indicating 50 to 60 feet and pointed
out that the site would be of no use for our purposes if the bundles
did not float. We. agreed to make ourselves available to travel to
the site with. them. However, we later found they had visited the
site without contact with us.
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On January 4, 1980 we were copied on a letter sent from the

Alaska Department of Fish Si Game CADF&G) (Exhibit P) requesting uv-> w
a one month extension to permit a more thorough evaluation and
assessment of the impacts of this development. ADF&G sent copies

of this letter to USF&WE, NMFS, EPA, two recipients (Juneau and
Anchorage) at DNR, two-recipients (both Juneau) at DEC, one other
recipient at ADF8:G and the State Clearinghouse.

Also, on January 47~ 1980 the DPDP wrote the Corps (Exhibit Q) noti—
fying them the Alaska State Clearinghouse was extending the closing
date for review from their- original January 10, 1980 by fifteen days
which they calculated would be a closing date of February 2, 1980.
(Actually, 15 days from. January 1Q, 1980 1is January 25, 1980).

On January 17, 1980" we- received a copy of. a letter from EPA to the
Corps (Exhibit R) advising them the proposal may have adverse impacts
on water quality and/or the aquatic resources and accordingly, coor—
dination with appropriate State and Federal resource agencies was
needed and they would expect to nrovide additional comments within

30 days. The EPA copied USF8WSr ADF&G, DEC and NMFS.

On January 18, 1980 we received a copyof a letter from the Corps
to NMFS (Exhibit S) agreeing ta extend the review period to February 7,
1980.

On January 29 we received® notice and billing from DNR (Exhibit T) for
the advertisement for- our State Tideland Permit.

On February 8, 1980 we received a. copy of a letter from EPA to the
Corps (Exhibit U) informing them of<no- objection to issuance of this
permit "provided the applicant complies with all State & Federal
resource agency* conditions- that, may be. needed to protect the aquatic
.*esources.””. A. copy of this letter went to USF&W8, NMFS, ADF&G, and DEC.
Had EPA read the requirements written into a Standai-. Corps Permit they
would have noted the:- applicant must not only agree to comply with all
State and Federal conditions but must also agree to currently comply

if rules or regulations are added or modified and we would not now at
this late date have to- agree with what we must agree with to obtain

the valid permit.

On February 15, 1980 we received a letter from the Corps (Exhibit V)
enclosing a copy of a-letter they received from the ADF&G saying they
had reviewed the application and "find this project consistent with
these Coastal Zone Management standards we have responsibility for
reviewing and have no. objections to issuance of a permit, provided
ﬂ@. following speciallstipulations are included:

1. A non violent log transfer facility is employed.
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2. The permit 1is limited to a five year period".

Copies of this letter dated February 1, 1980 were sent to NMFS,
USF&WS, EPA, 2 recipients at DNR, 2 recipients at DEC, ADF&G,
Clearinghouse and to the Applicant.

It is interesting to note that at this late date there is a re—
quirement for a non violent dump when both the original and sub—
sequent applications for permit detailed in the drawings of the
facilities as well"as in the verbal description a lift-off, non
violent type of equipment to be used. Also, the insistence of a
five year limitation with no explanation whatsoever of why they
think this is necessary or investigation as to whether this
limitation =& consistent with the applicant®s requirements.

We next heard directly from DPDP on February 19, 1980 (Exhibit W).
They informed us that, "As currently planned, we have found the
proposal to be inconsistent with ACMP. It. will be consistent
with, the ACMP provided the attached stipulations are met.

INCONSISTENT DETERMINATION ATTACHMENT

Conditions related to South Neets Bay Timber Project
CState I.D. tt FD 280-79121111 FP ):

Vv

1. The Department of Environmental Conservation must first issue a
Certificate of Reasonable Assurance stating that the proposed
activity will comply with the requirements of Section 401 of the
Federal Water Pollution Control Act Amendments of 1972 as modi—
fied by the Clean Water Act of 1977.

2. A non-violent log transfer facility must be employed.

Copies of this letter were sent to Office of Coastal Management
(0OCM), Department of Law, COE(Corps) and DEC. Again, we have" the
requirement for a non violent log transfer in the permit application
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At this point we seem to be in the position of not being able to

get approval from DPDP until DEC goes to public notice and issues

a Certificate of Reasonable Assurance that the project will be 1in
compliance with Section 401 of the Federal Water Pollution Control

Act even though this is stipulated by the Corps as a general condition
of the permit.

We next received a letter from the Corps dated February 21, 1980
(Exhibit X) and relaying to us a letter they received from NMFS
andindicating they®had made two on-site .inspections of the area
to be covered by this application. They sitate, "As a result of
these investigations, we believe that the proposed action will not
significantly harm marine, estuarine, or anadromous fisheries re—
sources- if the following stipulations are incorporated into the

permit
1. Log- transfer methods- should, be non violent. This
will reduce the® amount of lark debris knocked off
in the transfer process.
2. This permit shall expire in five years..
3. A sufficient amount of clean shot rock shall be

placed, over all fill material so that erosion
and Teaching of fill material will not occur™.

We were nun copied on this letter,, necessitating the Corps send us

a copy and request our comments to NMFS who must then contact the

Corps of our agreement. Also, had this agency read either the original
or second application, for this facility they, too, would have noted it
was specifically for a lift-off (non violent) type and was to be filled
entirely ty shot rock. They also deemed a five year limitation on the
permit without any explanation of -the necessity or inquiry of the
applicant.

Also on February 21, 1980 we wrote DPDP (Exhibit Y) agreeing to a
non violent dump, even though this- was the intention from the original
application for this permit on April 2(3; 1977.

On March 3, 1980 we received from the DEC by Certified Mail, Return
Receipt Requested. (Exhibit Z) a cover letter transmitting to us a

State of Alaska Department of Environmental Conservation Certificate

of Reasonable Assurance. This document states the log transfer
facility consisting of 1,000 cubic yards of shot rock fill and an
A-frame lift-off device will be constructed along with other facilities.
It then stipulates the following provisions:

1. A spill prevention control and counter measures plan
in accordance with 40 CFR 112.4(c)*has been prepared
by the applicant and submitted to ADEC.
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2. A non-violent log transfer facility is employed.

3. A clean, shot rock cap i1s placed over all fill material
to prevent surface erosion.

4.. ADEC 401 certification expires in five (5) years.

Copies of this letter were sent to Corps, EPA, ADL(DNR), ADF&G, NMFS,
USF&WS, SERO(?), OCM and State Clearinghouse.

Although we do not understand why a spill prevention control and counter —
measure plan is needed for approval of this permit we will submit one to
DEC because to argue it would be time consuming and it will be required
by the Coast Guard, FS and EPA prior to fuel being stored in the area.
We will agree to a non. violent log transfer as- stipulated on both plans
and description of our permits since April 26, 1977 and we will agree to
a clean, shot rock cap because all of the fill material will be clean shot
rock as stated in application:- We are still curious as to why so many
agencies (or is it really* one agency with, a lot of shadows?) 1insist on
a five-year limit without inquiring of us how long we will need the faci—
lity.. In this, case, we will most likely” agree to the five year stipulation,
only so we can. commence- the project and hope for an extension if we need
the facility longer.
L -

On March 3, 1980 we also received a copy of a letter from DPDP to the Corps
(Exhibit. AA) informing them- they had received a Certificate of Reasonable
Assurance-from DECT"stating that the subject project will comply with the
requirements of Section 401 of the Federal Water Pollution Control Act.
They further state they have now completed their ACMP review of the sub-—
ject proposal and find it consistent.with ACMP. Copies of this letter
were sent to. OCM", two- recipients at ADF&G, DEC and Commissioner McAnerney
of Regional Affairs (CRA).

.. e \ v" . m
As of this writing, on March 10, 1980, we do not have our permit and we
do not have a DNR tideland permit- Our construction season has started
and our construction people are on the ground constructing the road and
developing quarry sites and are badly in need of this, permit to properly
schedule their work.

Neets Bay 12, NPACO-RF-P, No- 071-0YD-2-790398, State I, D. No. FD280-
79121111FP and ADL No. 100073 has been reviewed by two FS multi-discipline
team reviews including participants from other State and Federal agencies,
been included within two Environmental Impact Reports in which all agencies
could (and most did) make comments, as well as any private citizen and has
now been reviewed by, or copied with,-.some corresp 5?.denc

agencies in relation to. this application*

FS U.S. Forest Service
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Corps Corps of Engineers, Dept, of Army

EPA U.S. Environmental Protection Agency

DNR Alaska Department of Natural Resources

DPDP Office of the Governor, Division of
Policy Development, and Planning

4DF&G Alaska Department of Fish & Game

DEC*® Alaska Department of Environmental
Conservation

ADL Alaska Department of Law

CRA Commissioner of Regional Affairs

State Clearinghouse

OCM Alaska Department of Coastal Management
SERO Unable to identify

NMFS National Marine Fisheries Service
TISFNS U.S.. Fish Stwildlife Service

The question needing- an answer is, why so much duplication, delay and
totally unnecessary paperwork is required for a routine non-contro-
versial permit such as this? Is it really necessary for nine State
Departments or Agencies and probably twice that number of State employees
along with five Federal Agencies and their employees to review, make
comments and shuffle the paper? This chronology illustrates how rapdily
the bureaucracy has come upon us when one reviews the rather direct

route to the permit received in 1977 as compared to the frightening
growth and. duplication that has sprung up by 1979, even when applied

to an area for which there had been a previous permit issued.

We do not fault the Corps, as their practice is to be helpful in notifying
the applicants of agency input,, but their regulations force them to res—
pond to each and every comment, no matter how duplicative, until all
participants are satisfied. We als"i think that if all agencies would

read and analyze the General Conditions an applicant must const; it to

in order to get a permit they would realize many of their conc -"rns

are already well protected and much of their review and comments un—
necessary. Attached is a current copy of the Corps General Conditions

for a permit, for your information.

We sincerely feel this process is non productive, wasteful, inflationary
and in need of review, particularly 1in respect to the State®"s duplicative
reviews. It is only for this purpose this review has been written and
circulated. If. it accomplishes some reduction in what we consider a de—
cided OVERKILL- the effort will have been worthwhile.

3/S0



1. Gantral Conditions: *

i. That all activities identified and authorized herein »hall be consistent with the ternu and condition* of this permit: and that any'
activities not toecilically identified and authorized herein shall constitute a violation of the term* and condition* of thi* permit which
may result m the modification, suspension or revocation ol thi* p»rmi|. m whole or m part, at set lorth more soeedically in General
Condition* | or It hereto, and in the institution of such legal proceeding* as the United State* Government may connder appropriate,
whether or not thu permit has been previously mpdilied. suspended or revoked in wnoie or in part.

b. That all activities aulhonzed Herein shall, il they involve, during their construction or operation, any discharge of pollutants into
waters of the United States or nccan waters, be at all tim»s consistent with aophc.ib'e water duality stjndjics. diluent limitations and
standards of performance, prohibitions, pn-trejtment standards and management practices established pursuant to the red-.’ral Water
Pollution Contiol Act of 1972 IP.L. 92-500. S6 Stat. 816). tne Marine Protection, Research and Sanctuaries Act of 1972 IP.L. 92 532.
86 Stat. 1052), or pursuant to applicable State and local law.

c. That when thp activity authorized herein involves a discharge during its construction or operation, ol any pollutant (including
dredged or fill material), into water* of the United States, the authorized activity shall, if applicable water quality standards are revised
or modified during the term ol this oermit. be modified, il necessary, to conform with such revised or modified water cujldy standards
within Cmonths of the effective date of any revision or modification of water quality stanoards. or as directed bv an nrplcmentai on
plan contained in such revised or modified standards, or-within such longer period ol time as the District Engineer, in consultation wild
the Regional AOmimsirator of thegEnvironmentaI Protection Agency, may determine to be reasonable under the circumstances.

d. Thar the discharge will not destroy, a threatened or endangered species as identified under the Endangered Specie* Act. or
endanacr the critical habitat of such species.

C. That the-permittee- agrees to make ..cry reasonable-elfort to prosecute tin construction or opcrationof the work authorized
herein in a’manner so'as to minimize any'adverse impact on fish, wildlife, and natural environmental.values.

I. That the permiiieti'agrees thaihewill prosecute the construction or work authorized herein in a manner so as to minimize any
degradation of water quality.

g. That the permittee shall- permit (he Oistrict Engineer or hi* authorized icpresentativc(s) or designed*) to make periodic
inspections at any time deemed necessary in oroer to assure that the activity Doing performed under authority of this pcrtnu is in
accordance with the terms and conditions prescribed herein.

ft. Thai the permittee shaft maintain.the structure orworh authorized herein in good condition and in accordance svith the plans and
drawing* attached hereto.

i. That this permit doc* nor convey any property rights, either in real estate or material, or any exclusive privileges: and that it does
not authorize any injury to property or invasion of rights or any infringement of Federal, State, or local laws or regulations nor does it
obviate-the requirement to obtain State or local assent required by law lor the activity authorized herein.

j. Thar, thi* permit may be-summarily suspended. in whole or ir> oart, upon a (inding by the District Engineer that immediate
suspension ol the activity authorized-hereirr would be in the general public interest. Such suspension shall be elfcctive upon rcce-pt by
the permittee-of a written notice thereof which-shall maicatc 11) the extent of the suspension, 12) the rcasom for this action, and
(3) any corrective or preventative measure*-to be taken by the permittee which are deemed necessary by the District Engineer to abate
imminent hazards to the general public interest. The permittee shall take immediate action to comply with the provisions of this notice.
Within ten day* following receipt of thi* notice of suspension, the permittee may request a hearing in order to present information
relevant to a decision as to whether his permit should be reinstated, modified or revoked. If a hearing is requested, it shall be conducted
pursuant to procedures prescribed by theChief.ol Engineer*. Altei completion ol (he hearing, or within a reasonable time alter issuance
of-the suspension notice to the permittee if no hearing.is requested, ihe permit will cither be reinstated, modified or revoked.

k. That this permit may be either modified; suspended or revokee in whole or in part If the Secretary of the Army or his authorized
representative determines that there ha* been a-violation of any n* ihe terms or conditions of this permit or that such action would
otherwise be in the public interest. Any such modification, suspension, or revocation shall become effective 30 days aiter receipt by the
permittee of written notice of tueh action- which shall specify the facts or conduct warranting same unless 11 r-.v.hin the 30-day period
the permittee is able to.satisfactorily demonstrate that la) theallegco violation of the terms and the conditions w' ".ms peimit did rot, in
(act. occur or Ib) (he alleged violation was accidental, and the permittee has been operating-in compliance with the terms and conditions
ol the-permit and i* able to provide satisfactory assurances that future operations shall be m lull compliance with the term* and
cond.tions ol this permit: or (2) within the aforesaid 30-day period, the permittee iccucsts that apublic hearing be held to present oral
and written evidence concerning the proposed modification, suspension or revocation. The conduct ol this hearing and the procedure*
for making a final decision either to modify, suspend or revoke this permit in whole or in part shall be pursuant to procedures prescribed
by the Chief of Engineers.:

t

. That in issuing this perr.'ir. the Government has relied on-the information and data which the permittee has provided in connection
with hi* permit'application. If, susncquenr to the issuance of this permit, such information and data prose to bo false, incomplete or
Inaccurate. thi* permit may be modified, suspended or revoked, in whale Or in part, and/or the Government may. in addition, institute
appropriate legal proceedings.

m. That any modification, suspension, or revocation of this permit shall not be the basis for any claim for damages against the
United States.

n_ That the permittee shall notify the District Engineer at what time the activity aulhonzed herein will be commenced, as far in
advance of the time ol commencement as the District Engineer may specify, and of any suspension ol work, il for aperiod ol more than
onevwek,resumption ol work and its completion.
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Jtliy ol ~-.. 10 _rjLT t3T.7- . flhrrn yean Irom the ilit** ol imuj-ci: ul ttys permit unl-tt oinerw.se tpec*hct)l tltit pernut. il
not previously revoked or tpecilic.tlly r*»t(*ntj.*rl shall automatically npirc

P~A_Thijt ll«s permit docs not juthoir/i* or approve the construction il particular structures, tin* authorization or jjipioval ol which
may require authorization liy the Congress or other agencies ol ttie Ftder.il Government.

q. That d and when the permittee desires 10 abandon the activity authorized herein, unless such abandonment is part ol J transfer
procedure by which the permittee is tt.inslrrrmg his mien**.ts herein lo j iturd party pursujnt to General Conoitioo | hereof, he must
restore the area to a condition satisfactory to the District Cmjinecr.

r. That d the recording ol this prnnit iS pnssibir* under apiihcante Stale or ioc.il low, the permittee shall take such action js may be
necessary to record this iicrmi' with th.* Register ol Deeds or other appiopnati* olhcijl chjrget with the responsibility lur maintaining
recoiUt oi lilli* to Onii »ntt.*rc> V*n real piopcny.

s. That there shall be** unreasonable interference vznh navigation by thn existence or use ol the activity authorized herein.

t. That this ucrrr may not be transferred to a thud tiarty. without prior written nonce to the District Engineer, either by the
transferee's wnlt-n moment to comply vvun all terms and conditions n» this permit or by the transferee subscr.bimt to this permit in
the space- provitk-'. .sehnv and thecihy agreeing to comply with ad terms and conditions ol this permit. In addition, il the permittee
tijnsleis the ir .trcsts auihor./eil herein py conveyance-of realty, the deed shall reference ihis permit and the terms and condutu. s
siMcilud herein and this permit shah be recorded along with the deed with the R-gister ol Deeds oi other ayproptiate oll.oal,

Special Conditions: IMere list conditions, relating specifically lo lhe proposed structure or work authorized by tins permit):

The (ohov/my Special Conditions wilf bc-apphcablc when appropriate:

STRUCTURES IN OR AFFECTING NAVIGABLE WATERS OF THE UNITEO STATES:
a. Thai tius-permii does not authorize ihe-micffercnce-wiib any existing or proposed Federal protect and that the permittee shall not
be entitled to compensation tor damage or injury to the structures or work authorized herein which may be cjuscd by or result Iroin

existing or future operations undertaken by the United. Stales, in Ihe public inictcst.

b. Thjt no attempt shall be made by the permittee to pre it the full and Irce use by the public ol all navigable waters at or ad|accnt
to the activity authorized by this permit.

c. Thar tl the display ol lights and signals™on any structure or work authorized herein is not otherwise provided lor bv law, such
light* and signals as miy be proscribed by the United States Coast Guard shall bo installed and mair.tamed by and at the expense ol the

permittee.

d. That thu permittee, upon receipt of * nonce ol revocation ol this permit or upon its expiration before completion ol the
aulhonzed structuie or work, shall, without expense to the United States and in such tune and manner os the Secretary ol the Army or
his authorized' representative may direct, restore the waterway, to its former conditions. If the permittee tails to comply with the
direction-of ihe Secretary of the- Atmy or hi* authorized representative, the Secretary or Ins designee may restore the waterway to M5
former condition, by contract or otherwise, and recover the con thereof Irons the permittee.

e. Structures lor Smalt Boatsi That petmittriehi*reby recognizes the possibility that the structure permitted herei.' ..tay be subject to
damage by ware wash train passing vessels. The issuance ol this permit docs not teliyvc the permittee bom taking all proper steps to
insure the integrity of the structure permitted herein and the safety ol buat* moored (hcicto hom damage by wave wash and the
permittee shalt r.ot hold the United States liable lor any such damage.

MAINTENANCE DREDGING.
a. That- when the-work autbouzed herein-includes periodic maintenance dredging, n may be performed under th*s permit lor

ye.-irt from tlie date ol issuance of this permit lien years unless otherwise mdicaicdl:

b. That the permittee twill advise, tho District Engineer in turning at least two s belore he intends to undeitakeany maintenance
dredging. .

DISCHARGES OF DREDGED OR FILL MATERIAL INTO W TERSOF THE UNITCD STATES.

a. That the discharge szl be carried out in conformity v th the goals and objectives ol the EPA Guidelines established pursuant to
Section 4041b) ol the FVWWPCA anil published in *10 CFR 230;

b. That the dischaige will consist of suitable material free from toktc pollutants in other than trace quantities;

c. That the-fill created by the dischaige-will be properly maintained to prevent erosion and olhrr non-pomt sources of pollution: and

d. That- the discharge-will not occur ina component of the National Wild and Scenic River System o» in acomponent ol a State wild
andsrcttic user system.

DUMPING OF DREDGED MATERIAL INTO OCEAN WATERS:
a. That the dumping will tie earned out in conformity with the goals, obicclivcs. and icquircmentt of the CPA criteria established
pursujnt to Section 102 ol the Matme Protection, Research and Sanctuaries Act of 11)72, publishes) in <I0 CFR 220-228;

U. That the permittee shall place a copy of this permit in a conspicuous place m thu vessel lo be us.J foi (he transportation jnd/or
dumping ol ihedieifgcd injiviul as authorized heiem.

Thi*|ie«inii shjll Ir-rpme effective on Ihe dale ol the District engineer's signature.

Permittee hen tiy accepts ami agrees to comply with the trims anil conditions ul this permit.
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INCLUDED *

Application to Corps
Corps letter

Corps letter w/EPA letter
KPC to Corps & EPA

Corps to KPC

Corps permit

DNR letter

LP to DNR

LP to Corps

Corps .denying extension

Letter & application to Corps

Letter from. Corps recognizing

application

Notice of DNR tideland ad..

Corps.. Public Notice + DPDP
and DEC

DPDP to Corps

ADN&G ta Carps
DPDP. to Corps

EPA. to Corps.

Corpe. to NMFS

DNR to LP

EPA to Corps

Corps ta KFC(ADFSG)
DPDP to KPC

Corps to- KPC Con NMFS)
KPC to DPDP

DEC to KPC

DPDP to Corps

emAvailable upott request

4/26/77
6/15/77
7/19/77
7/29/77
8/29/77
9/15/77
4/16/79
4/20/79
8/8/79
10/4/79
10/16/79

Unda ted
11/730/79

12/7/79
12712779
1/2780
1/4/80
1/14/80
1/18/80
1/25/780
2/5/80
2/15/80
2/19/80
2/21/80
2/21/80
3/3/80
3/3/80



TO
* 3 "OVERKILL™ - 3/80

Louisiana-Pacific Corporation

Ds.van

Pcc! Ci'ce Ec/. 6-ICO

£oil " tell A I
Tc'cr'tra 92~-225-2":~
Teiox C.9-55-251

Arcvver c-ick: KAYPUL-CO +<-~71

April 1, 1980

Mr. James E. Caruth, Chief
Regulatory Functions Branch
Department of the Array

Alaska District, Corps of Engineers
P.0. Box 7002

Anchorage, Alaska 99510

Re: NPACO-RF-P, Ward Cove 23
071-0YD-2-790391

Dear Mr. Caruth: -

Enclosed i3 a self-explanatory, letter v/e have sent to the
Division, of Parks of the Alaska Department of Natural Resources.
We hope we are able to convince che ADP there 1is a better way
and trust our letter will permit continued processing of our
application.

Sincerely,

D. L. Finney, Manager
Forestry & Government Affairs

hr
Enclosure

Trees arc a Renewable Resource



Louisiana-Pacific Corporation

Pov.c;?:cv fv-**::0

Kc"c* «* m9.i Iif .
Toor'?. >

To&, C7VH.2S1

Anc.vor D-.Ct <AYPUL.?CO KET™,

April 1, 1980

Mr. Chip Dennerlein, Director
Division of Parks, State of Alaska
Department of Natural Resources
619- Warehouse Drive,. Suite 210
Anchorage, Alaska 99501

Re.? Ward Cove 23
Dear* Chip :

Our- first reaction to your comment on our Corps permit is
that you have- read the "Overkill"™ paper and felt" left out

by not. having: your agency mentioned. If this is the case,
please accept our- apologies as we had no intention of
slighting you or your department. Just in case you haven't

3een- the "Overkill"™ paper, one 1is enclosed, so you can see
how. we have come to develop a prejudice toward any agency
feeling it necessary to comment, on Corps permits.

There: are several things about your request for assurance

on which we would like to comment. First, by writing the
Corps without copying us, you necessitate the Corps writing
to us (copy enclosed), us writing you and giving you assur —
ance, then you writing the Corps and telling them it"s all
right, then the Corps writing us and telling us it"s all
right, before the processing of our permit can continue.

If you- really feel you. must continue to be involved, please
have the courtesy of sending us a copy of your request. Or,
if you really intend to join the ranks of the "overkillers",
you could let us know you intend to so respond to all permits
and we can head off a lot of nonsense by notifying the Corps
we will abide by your every wish at the time we apply. This
would save you,, us. and the Corps a lot of letter writing,
postage and, most importantly to us,, valuable time.

Tfcoi.iru alVnc.v.iUlc llosourco



-2- April 1, 1980

Another observation we have 1is that the cultural resources you
wish to protect are already covered by the American Antiquities
Act of 1906 C16 USC .~31-433), National Historic Preservation Act
of 1966 (16 USC 470) and Executive Order 11593(1971). Provisions
of a Corps permit require an applicant to be in compliance with
all Federal, State and Municipal laws. Also, our long term
fciaber sale with the Forest Service has been recently modified

to include an obligation for us to report any historic cultural
resources immediately. Your added request for assurance does
seem to be an "overkill".

One last observation 1is, if you have read the permit application
we submitted, you willL have noted it is for placing fill material
and setting "piling. It strikes us that there is not even the
remotest possibility of discovering cultural resources with these
activities.

Chip,- as you can. probably tell, you rattled our chain. V/e have
decided to take head-on all. unnecessary State Agency 1involvement
in Corps permits because it really 1is coming to the point where
we can no longer get there from here. Your agency just happens
to be the first new customer since we wrote our expose. Hope —
fully, our* efforts will be rewarded by getting, some logic in to
the system and if such 1is the case, it will be well worth the
time spent.

Now, no our- application for NPACO-RF-P Ward Cove 23 Reference

No-. 071-0YD-2-790391 to Construct Berm and Place Piling in- Ward
Cove, Ketchikan, Alaska may proceed, we hereby notify you we

agree, if any cultural resources are uncovered during the period

of construction, our project engineer will halt.all work that may
disturb such resources and. contact he Division of Parks (and. pro—
bably the Guinness Book of RecordSﬂ at once.

We shall,, by copy of this letter, notify the Corp3 of our agreement
buterespectively request that you also contact the Corps, at the
soonest possible time, informing them you have our assurance and
have no objection to the futher processing of our permit.



=\
. Louisiana-Pacific Corporation

Mr. Chip Dennerlein -3- April 1, 1980

Y7e would be most interested in any comments you might have
cerning your continued involvement 1in Corps permits.

D. L. Finney,. Manager
Forestry & Government Affairs

hr
Enclosure

cc: Ji. Hammond - w/cc of Corps & Parks letters
T«. Miller o "
Reinwand
R.. LeResche. - T
VT. McConkey u=“

& a host of others
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- i\ .77 Javs. HAMMOND, GOVERNCI

D EPI"RTOJ230T 03?MCTIinRAL RSESOCTCES

619 Warehouse Dr., Suite 2*0
Division OF PARKS Anchorage, Alaska 93501

March 12, 1980 -

File No.: 1130-2-1

Subject: Ward Cove 23

Mr. D. L. Robbins, Chief~* -
Construction/Operations Division

Corps of Engineers

Box 7002

Anchorage,. AK 99.910

Dear Mr. Robbins:.

We have reviewed the subject proposal and would like to offer the
following comments:

STATE. HISTORIC PRESERVATION OFFICER
No probable impacts. -Should cultural resources be found during

the.construction, we request that the project engineer halt all
work, which may disturb such resources and contact us immediately.

//7)/.%&»
William S. Hanable

State Historic .Preservation Office:
STATE PARK. PLANNING
Consistent with ACMP.
LWCF
t

No comment*.

Sincerely,

Denncrle-«n
Directore

CD/cw



DEPARTMENT OF THE ARMY
ALASEA DISTRICT. CORPEOF ENGINEERS
PO. DOX 7002
ANCHORAGE. ALASKA 99310

RCPLY TO
ATTENTION OF:
npaco-rf-p

Ward Cove 2J

Ketchikan Pulp Company
P.O. Box 6600 *
Ketchikan, Alaska 99901
Reference: 071-0Y0-2-790391
Construct Berm & Piling
Ward Cove
Ketchikan, Alaska
Gentlemens

Inclosed, is a copy of a letter dated 12 March 1980 concerning your
application for a Department, of the Army ‘permit for the referenced
work*

It Is the- policy of the. Department of the- Army to provide an applicant
the opportunity for a resolution or rebuttal to all objections and/cr
recommendations received on a proposed project. In this regard, th*
Alaska Division of Parks CADP) has reviewed your proposal ana
requested that if any cultural resources -are uncovered during the
period of construction, your project engineer halt all work that may
disturb such resources and' contact them ac once.

| would: appreciate receiving any comments that you may have on the
request by ADP. If you Intend to comment, please give your immediate
attention to this matte” so processing of your permit application can
be expedited.

Sincerely

1 Incl
As.stated



FISCAL NO"E Revision Date , 1583
REQOUI ST 1. FISCAL DETAIL
Bi I1/Resolution No.: CSSB 219 Agency Aitecies: Natural Resources
Title: Permit Reform Program Category Affecieo: NRMEC
Sponsor: Bennett ; 5RU, Progrem of Subprograms; Affected:
ReouestoT senate Kesources Mgmt. of Land/Mineral/Energy Resources
EXPENDITURES/REVENUES: (Thousands of Dollars)
FY £3 | FY 84 | FY 85 1 FY 86 1fY 8/ i FY 88
OPERATING r 1 1 1 [ o
100 PERSONAL SERVICES 1346.fi 1 | | 1
200 TRAVEL 1 180 1 1 1 1
300 CONTRACTUAL 1 945 1 1 1 |
400 COMMODITIES 1 338 1 1 I |
50C EQUIPMENT 12640 1 1 1 1
600 LAND N STRUCTURES 1 1 1 1 I
700 GRANTS, CLAIMS, ETC 1 1 1 1 1
1 1 1 1 1
TOiAI OpERaTing 1756.9 1 1 1 1
i CAPITAL 1 - 1 1 1 1
REVENUE 1 - 1 1 1 1
FUNDING: (Thousands of Dollars)
GENERAL FUND 17569 1 1 1 1
FEDERAL FUNDS 1 =1 1 1 1
OTHER (Specify Source) 1 1 1 1 1
POSITIONS:
FULL-TIME 1 10 1 | 1 1
PART-TIME 1 1 1 1 1
TEMPORARY 1 1 1 1 1
1 1 1 1 1
11 SOURCE OF FUNDS TO OFFSET FISCAL [IKPACi OF EIIL:
Unknown
A ANALYSIS: Attach a separate page for any Analysis (Attached)
Prepared Bv: LIn Baett 7 Y m v2/ " /X1 Phene:  265-4131
Division: Cuiiiiiilss loner”= 7 ~ 1 _ ancIWiicTtl Date: 5/20/83
Date:

Department: Natural Resources

Distribution:

Orioinal to Legislative Finance

Copv to Officeof Management and Budget (for Legislature

Copy to Department (for Governor
Copy to Sponsor

introduced bills)

introduced bills)

-

N



Attachment to Fiscal Note for CSSB 219

. Assumes following new personnel to process and coordinate C2M and
etmitting for development on state and federal lands, including OCS
easing, ming and timber saleSi

.Fairbanks Annual Cost w/benefits
Nat. ResourceManager | 48,735
Nat. ResourceOfficer || 42*570
Nat. ResourceOfficer | 36*945
Olerk 111 25,7095
Anchorage
Nat. Resource Manager | 42 570
Nat. ResourceOfficer Il 361945
Nat. ResourceOfficer | 32 175
Olerk 111 22*305
Juneau
Nat. Resource Officer Il 36,945
Clerk 111 22*305
346.6

Il. Assumes travel costs for adopting regulations and occasional
meetings.""Hs resolve' conflicts.

[1l. Contractual -

For publishing of notices and general overhead costs (phone,
rent, etc.).

V. Equipment costs include $250,000 for a system linking the
three permitting centers.

Costs beyond [-}/ 84 are not estimated, but comparable. Assumes that
219 is amended to exclude conveyance-related permits such as
material sales, ROWSs, etc.



SB 219
RELATING TO PROCESSING OF PERMITS BY STATE AGENCIES.
SPONSOR: BENNETT, FAHRENKAMP

In processing of permits by state agencies, places a time limit on
the 1issuance of final decisions:

1) any time period specifically required bystate law

2) if none required, 60 days if a public comment period is
required

3) otherwise, 30 days

If no final decision is made within the specified time period, the
permit 1is approved as submitted.

Requires an agency to notify an applicant within 10 days if the
agency does not have authority to issue a permit or if apermit
application 1is incomplete.

Allows for review of agency"s final decision by the commissioner

or board at an applicant®s request. Decision must be issued within
10 days of the request if it"s a review on the record, or 30 days
after the conclusion of a review de novo.

In an appeal to the superior court, places burden of proof on the
agency.

Defines permit, permit application, project, and state agency.



r?c cf-1mYD

STATE OF ALASKA

FISCAL NOTE Revision Oats , 1983
I.  RECUES® 1. FISCAL DETAIL
Bill/Resolution No.. _ Agency Affected:__ PublicSafety
Title MProcessing of permits by state. Program Category Affectea:Life & Property
Sponsor: Senator Bennett BRU, Program of Subprogram”J Affectea:
Requestor: Senate Resources Fire Prevention

EXPENDITURES/REVENUES:  (Thousands of Dollars)
Y B! BiFF3B1IRY3 FY 88
CPERATING i | | J
100 PERSONAL SERVICES 1
200 TRAVEL
300 OONTRACTUAL
400 COVMODITIES
500 EQUIPVENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

R——Rr—RPRP~
- —
PR R
—_ -

-
|_\

RPRPR

R

TOTAL CPERATING O O— 0. el

—
(@]

CAPITAL
REVENUE

FUNDING: (Thousands of Pollars)
GENERAL FUND i I I
FEDERAL FUNDS [
OTHER (Specify Source) 1 | I 1

~+

POSITIONS:
FDLL-TIME
PART-TIME
TEMPORARY

Ny N
- —

[11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

V. ANALYSIS: Attach a separate page for any Analysis No fiscal impact anticipated

Prepared By: Paul Conger Phone:  465-4338
Division: Administrative Services Date: 4-5-83
Approved by Commissioner:  ~Y Date: <4{(&=19> >
Department: APublic Safety \

Distribution:

Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy to Sponsor

Copy to Requestor (if different from Sponsor) 3/8



SUasfka Jstate Hegtslature

BETTYE FAHRENKAMP, Chairman pouch V

ROBERT H. ZIEGLER. SR..
DICK ELIASON

PAUL FISCHER

VIC FISCHER

BOB MULCAHY

ARLISS STURGULEWSKI

Vico Chairman STATE CAPITAL
JUNEAU, ALASKA 99311

(907) 465-9834

(907) 465-3835

Senate

Committee on Resources

MINUTES
June 13, 1983 Beltz Room
3:04 p.nm. Room 211, Capitol
MEMBERS PRESENT
Senator Fahrenkamp, Chair Senator V. Fischer
Senator Ziegler, Vice Chair Senator Mulcahy
Senator Eliason Senator Sturgulewski

Senator P. Fischer

HCR 31

HCR 27

HB 130

SB 219

HCR 3.1

CALENDAR

Relating to protection and preservation of the Kenai
River.

Requesting the state to collect and use information on
trapping for land use planning and land disposal.

An Act relating to homesteads; and providing for an
effective date.

An Act relating to the processing of permits by state
agencies; and providing ior an effective date.

Represenhative Fritz, sponsor of the resolution, encouraged
support of the resolution, and proposed deleting the last resolve
clause in the measure in order to remove the fiscal impact.

Jay Nelson, Alaska Environmental Lobby, said that the Kenai
Peninsula Conservation Society and the Katchemak Bay Conservation
Society both favored the resolution, and he encouraged passage of
the measure.

Senator Mulcahy moved that lines 18-22, page 2, be deleted, and
asked unanimous consent. The motion passed without objection.



Senator Mulcahy moved that the Resources Committee Substitute be
adopted and reported out with individual recommendations. The
motion passed without objection.

HCR 27

Sandra Schubert, Resources Committee staff, explained the differ—
ences between the proposed committee substiture and the original
resolution.

Kay Wallace, staff to Representative Hurlbert, said the Represen—
tative supported the committee substitute and encouraged the
Committee®s support.

Senator Mulcahv moved that the Resources Committee Substitute be
reported out of Committee with individual recommendations. The
motion passed without objection.

HB 130

Pat Pourchot, Resources Committee aide, explained the proposed
committee substitute. He outlined requirements for homesteads
and obtaining patent. He said the committee substitute tried to
simplify and combine a homestead program and the existing remote
parcel program. He explained an amendment proposed by the
Department of Natural Resources which would allow the Department
to limit the number of stakers in a lottery, wher.. necessary.

Representative Rick Uehling, sponsor of the bill, said, 1in
reference to DNR"s proposed amendment, that the House would
prefer a land-rush approach rather than restricting lotteries.

Senator Vic Fischer moved adoption of DNR"s proposed amendment.
The motion passed v/ithout objection.

Senator Mulcahy moved the amended Resources Committee Substitute
be reported out of committee with individual recommendations.
The motion passed without objection.

SB 219

Jim Palmer, Resources Committee aide, explained the proposed
committee substitute. The committee discussed the provisions of
the measure.

Phil Holdsworth, Alaska Miners Association, hoped that the intent
of the language allowing flexibility of time limits (page 2, line



6, draft committee substitute) would mean that processing time
could be shortened as well as lengthened. Senator Fahrenkamp

said that was the intent.
Senator Mulcahy moved that the proposed committee substitute be

adopted and reported out as a Resources Committee Substitute with
individual recommendations. The motion passed without objection.

The meeting was adjourned at 3:37 p.nm.



The following is a best efforts attempt, on short

notice,

84. It should be noted the the
has been around quite a while and SB 548

to the processing of permits by state agencies

on in 1980.
1980 SB 548
4/7 Introduced in Senate
4/15 Heard Senate Judiciary Committee
4722 Passed Senate 15-00-05
5/26 Heard House Judiciary Committee
5/31 Heard House Judiciary Committee
1981 SB 84
1715 Introduced in Senate
4/1 Heard Senate Resources Committee
4/10 Heard Senate Resources Committee
4/14 Referred to Senate Finance Committee
4/20 Waived by Senate Finance Committee
5/5 Passed Senate
Heard House Finance Committee
6/3 Heard House Judiciary Committee
6/22 Heard House Rules Committee
u/23 Hear.d House Rules Committee
9/25 Heard Joint House Labor & Commerce and Rep.
Anchorage
10/16 Heard Rep. Randolph - Fairbanks
10/17 Heard Rep. Randolph - Fairbanks
10/29 Heard House Labor and Commerce Committee -

to outline the hearings that have been held on SB
issue of regulatory reform
- An Act relating

- was worked

Randolph

Fairbanks



1982

2/12

2/16

2/19

4717

SB 84

Heard

Heard

Heard

Heard

Heard

Heard

House Labor and Commerce Committee
House Labor and Commerce Committee
House Labor and Commerce Committee
House Finance Committee
House Finance Committee

House Finance Committee

Hearing House Finanace Committee
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DEPT. OF HEALTH AND SOCIAL SERVICES POUCHHOL
0/770F OF THECOMMISSIONER PHONE: 465-3030
May 1, 1981
Honorable Bettye Fahrenkamp Documen t//7 &' AR

Chairperson

Alaska State Legislature
Alaska State Senate
Pouch V

Juneau, Alaska 99811

Oear Senator Fahrenkamp:

This letter is written to elicit your assistance with regard to CS For Senate Bill
Mo. 84, "An Act relating to the processing of permits by state agencies; and provid-
ing for an effective date.” This Bill would place time limits on processing applica-
tions for a State license or permit for a new project and would standardize some
aspects of permit processing.

During the last legislative session, former versions of this Bill (HB 999 and CS for
B 548) were discussed in several work sessions. It was determined, at that time,
that the' provisions of the Bills should not apply to permit processing for public ser-
vice and certain other programs. The exemptions were accomplished in the definition
of a "project.” The provisions of the Bill would apply to permit issuance to new
projects. Project was defined to exclude "pursuing a trade or profession, providing
a regulated public or health service, or operating a financial institution.”

During this legislative session SB 84 and HB 415 contained the same exemption in the
definition of a "project.” However in CS for Senate Bill 84 the removal of two words
has the result of limiting the exemption to "public health service" rather than to
"public or health service."” The Bill would now apply to the following public service
licensure activities cF the Division of Family and Youth Services within the Depart-
ment:

Child Foster Home Licensing AS47.35.010.080
Child Day Care Home Licensing AS47.35.010.080
Adult Foster Home Licensing AS47.35.010.080
Child Day Care Center Home Licensing AS47.35.010.080
Residential Child Care Facility Licensing AS47.35.010,090
Adult Residential Care Facility Licensing AS47.35.010.090
Child Placement Agency Licensing AS47.35.100

These programs are social service programs and would not be eligible for exemption
from the provisions of CS for SB 84. We are also concerned that pre-elementary
schools certified under the authority of AS 14.07.020(8) would fall under the pro-
visions of the Committee Substitute.

06-F38LH



Honorable Bettye Fahrenkamp -2-

We believe that the committee did not intend the provisions of the Bill to apply to
the above programs, and vk are, therefore, suggesting that social service and educa-
tional programs be added to the exemptions in the definitive of "project” as follows:

"(3) Mproject” means a new activity or expansion or addition to
an existing activity for which permits are required before construc-
tion or operation; "project” does not include pursuing a trade or pro-
fession, providing social cervices, education, or public health service,
or operating a financial institution.”

If we are in error in our assumptions on this matter, please contact ne as soon as
possible. There would be major impact on affected programs and a position paper and
fiscal note would need to be prepared.

Thank you oor your assistance.

Sincerely

Helen D. Beirne
Commissioner



FAPER/bepartment d Health & Social Services

POSITION

POSITION PAPER
SENATE BILL NO. 84

"An Act relating to the processing of permits by state agencies and to ap-
proval of Alaska coastal management programs; establishng the Permit Reform
Commission; and providing for an-effective date.”

This Bill would place time limits on processing applications for a State license
or permit for a new project and would standardize some aspects of permit process-

ing.

During the last legislative session, former versions of this Bill (HB 999 and CS
for SB 548) were discussed in several work sessions. It was determined, at
that time, that the provisions of the bills should not apply to permit processing
for public service and certain other programs. The exemptions were accomplished
in the definition of a "project.” The provisions of the Bill would apply to
permit issuance to new projects. Project was defined to exclude ™"pursuing a
trade or profession, providing a regulated public or health service, or operating
a financial institution.”

Senate Bill No. 84 contains the same exemptions in the definition of a "project.”
It is, therefore, our understanding that the provisions of this Bill would not
apply to the following permit or licensure activities of the Department of Health
and Social Services:

Child Foster Ho"e Licensing AS 47.35.010-080
Child Day Care Home Licensing . AS 47.35.010-080
Adult Foster Home Licensing AS47.35.010-080
Child Day Care Center Home Licensing AS47.35.010-080
Residential Child Care Facility Licensing AS47.35.010-090
Adult Residential Care Facility Licensing AS47.35.010-090
Child Placement Agency Licensing AS47.35.100
Certificate of Need AS18.07.010
Health Facility Certification end Licensing AS18.20.010
Health Facility Construction AS18.20.080

With the understandings contained in this position paperv the Department has no
objection to passage of this Bill.

RECOMVENDED BY: )
John R, Pugh, Director
Division of Family and
Youth Services
DATE: t/AsrJdrt
Phoebe Lindsey,dJirectoi
Division of State Health
Planning & Development
DATE:
APPROVED BY:
‘Helen 07 Beirne
Commissioner
DATE: 3/aj T/



THE LEGISLATURE OF THE STATE OF ALASICA
TWELFTH LEGISLATURE

JJSCAL NOTE.

. REQUEST
Bill/Resolution No. HB 84
Title "An Act relating to the processing of pormits by state agencies and to approval *
Requested bv  Department of Health & Social Services Date

* of Alaska Coastal management programs; establishing the Permit Reform Ccmnission;
and providing for an effective date."”

Il. FISCAL DETAIL
Agency Affected Department of Health and Social Services

Program Category Affected Health

BRU, Program, or Subprogram(s) Affected

(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY .85 ,FY 86

100 PERSONAL SERVICES
300 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND -0-.°

FEDERAL FUNDS -0-

OTHER (Specify Fund Source) -13-
POSITIONS

FULL TIME -0-

PART TIME -0-

TEMPORARY -0-

. ANALYSIS (Sec Fiscal Note Preparation Instructions, Section HI)

IV. DATE 1/29/81 -PREPARED BY

AGENCY Division
Original: Legislative Finance PHONE 465-3037
cc: .Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/80



SB 84 Major Issues

(1) Exhaustion of Administrative Remedies;
Whereas present procedures allow for agency staff decision which
must be appealed to the commissioner before going.to court, the
industry wants the option of going directly to court after staff
decision without going to the commissioner. The industry argues
this will lead to faster final determination. Tha administration
| argues this will not allow sufficientrecord so tpat courts must
- rehear everything..thereby clogging up the works.

(2) Burden of proof in court proceedings:

Whereas present burden is upon the applicant or aggrieved person

. to show that agency decision is incorrect, the industry wants to
transfer burden of proof to the agency to justify their position.
The industry feels that this burden on the agency will encourage
them not to unreasonably deny permits and place primary, costs on
the agency rather than the applicant. The administration argues
that the industry bill places burden on agency, only with regard
to applicants and not other interested parties thereby creating
an equal protection problem. That could be corrected by placing
the burden on the agency as to all parties. The administration
also argues that shifting burden could cause more delays since

if the agency approves a permit and an environmental group doesn't
like it, the environmentalists could simply appeal without having
to carry the burden of proof and delay things by forcmg the agency
to justify their position. .

(3) Lead Agency and weight of input problem:

Whereas the administration's proposal calls for a 'lead agency' and
requires that it give "great weight™ to other agency input, the in-
dustry calls for DN\R as the ‘lead agency' and gives it more sole
authority by only requiring it to consider and balance all compet-
ing factors in reaching its decision while allowing the lead agency
final authority. One factor in this issue is that federal law re-
quires a 'lead agency* to treat any local government which has ad-
opted a coastal zoning plan as a "resource agency" which will have
the weight to its input which the bill provides. The industry ar-
gues that by giving "great weight” to a local government's input,
projects of statewide or national importance could be hindered or
stopped by a small community. The administration argues that the
industry's proposal denies public input and local government input.
In reality it doesn't deny the input, but only allows it to be con-
sidered. The administration also argues that with 30 day limit on
decision, public input will be impossible.

(4) Automatic approval after time limit issue:
.The industry's position is that if the agency doesn't get Its act
together the permit should be approved automatically so that pro-
gress won't be hindered. The industry argues that this will give
incentive to the agency to act promptly. The administration ar-
gues that this deadline is inflexible in the case of complex pro-
jects and could result in great injustice to the environment. The



SB 84 Major Issues

(4)

(continued)—
administration's regulations would allow commissioners to extend dead-

line almost at will. The administration argues that with automatic
approval, agency and applicant could collude to allow automatic approv-
al thereby averting an agency decision and not allowing the normal®
appeal process by an aggrieved interested party. In fact, an aggrieved
interested party could still seek an injunction and declaratory judg-
ment under various existing laws through normal court procedures al-
though the aggrieved party would then carry the burden and cost.
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