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Y o u  h a v e  a s k e d  s e v e r a l  q u e s t i o n s  rr.-gi'HuEur GriirM.D.r.d 

G a m e ' s  p r o p o s e d  t r a n s f e r  of t h r e e  st.ll:c h a t c h e r i e s  to n o n - p r o f i t  
r e g i o n a l  a q u a c u l t u r e  a s s o c i a t i o n s .  S p e c i f i c a l l y ,  y o u  w i s h  to 

k n o w  w h e t h e r  t h e r e  is a n y  b a r  to  a n e S 0 C ^ SI:eG t r a n s f e r  to a s e­
l e c t e d  t r a n s f e r e e ,  a n d  w h a t  t y p e s  of t r a n s f e r  -are p e r m i s s i b l e .

We c o n c l u d e  t h a t  F i s h  a n c  G a m e  c u r r e n ̂ -? . r-F y n cr. u n d e r t a k e  any 
typ e o f  t r a n s f e r ,  s i n c e  n o  s t a t u t o r v  a u t h o r i t y  for a t r a n s f e r  n o w  
e x i s t s .  If t h e  l e g i s l a t u r e  d o e s  c v p n e  th e  n e c e s s a r y  p o w e r  to 

F i s h  a n d  G a m e ,  it w i l l  be a b l e  t o  do •“ n e g o t i a t e d  t r a n s f e r ,  but 
w i l l  n e t  be  a b l e  to g i v e  u p  o w n e r s h i p  w i t h o u t  r e c e i v i n g  f a i r  v a l­
ue f o r  the f a c i l i t i e s .

L a c k  of s t a t u t o r y  a u t h o r i t y  F i s h  a n d  G a m e  has n o  spe- jf/ \pfij 
cif i.c a u t h o r i t y  to o i s p o s e  oi p r o p e r  i >7 • 16.05. 0 5 0 ( 2  ) a u t h o r -  ij ,/>K
i r e s  t h e  c o m m i s s i o n e r  to " d e s i g n  and c o n s t r u c t "  h a t c h e r i e s ,  but )p' rj 
n o t  to l e a s e  o r  s e l l  t he m.  S i m i l a r l y  ■ b o t h  AS l c . 03. CL*0, t h e . A  a L
s t a t u t e  l i s t i n g  t he c o m m i s s i o n e r ' s  f u n c t i o n s ,  and A S  16. -V 7  V
0 5 . 0 9 2 ,  the s t a t u t e  b r o a d l y  d e f i n i n g  '-'he powers' of the F R E D  c iv i - jsr £  

s i o n  ( w h i c h  r u n s  t h e  h n t c h c r i e s ) . »Hre . s i l e n t  as to F i s h  and (, k 
G a m e ' s  a n d / o r  F R E D ' s  p o w e r  to d i s p o s e  of  them. T h e r e  is no 

A l a s k a  c o n s t i t u t i o r . a l  p r o v i s i o n  or' j u d i c i a l  d e c i s i o n  e x p r e s s l y  f 
r e q u i r i n g  t i m e  an executive. d e p n r t m d n c  h a v e  e x p l i c i t  s t a t u t o r y  
a u t h o r i t y  b e i o r e  it m a y  d i s p o s e  of p v o p o v t y .  rut t h i s  is

the g e n e r a l  r u l e  o f  law f o l l o w e d  e l s e w h e r e ,  a n d  one must p r e s u m e  

tha t the r u l e  a p p l i e s  in A l a s k a ,  too.

T h i s  g e n e r a l  r u l e  is r o f  le>‘tcti in the m w i s v i  of c a s e s  

c o n c e r n i n g  d i s p o s i t i o n  of s t a t e  p r o p e r t y  (geno r ni ! ;: lane!) »>v sale 

or l e a s e ,  v i r t u a l l y  all o f  w h i c h  disc'1'’- r- - sr. a t u t o v v  b a s i s  tor 
the t r a n s f e r .  M an y  of uhr.se c a s e  ,'i r .n h . he f o u n d  u n d e r  Wear.1 Key 

N u m b e r  S t a t e s  S9. " 7 i  is a w e l l  s d  - cc' p r i n c i p l e  of lav; that
t i t l e  to g o v e r n m e n t  p r o p e r t y  r.av u a s i: o n l y  in cno m a n n e r  p r e ­
s c r i b e d  by t h e  d u l y  con n t i tu r. ed legii* L -ve b o d y  a n d  that t i t l e  
to a n y  s u c h  p r o p e r t y  m ay n ot be f o v 1 c i t e d  t h r o u g n  the ovc-v s i g h t  , 
c a r e l e s s n e s s ,  n e g l i g e n c e  or o v e n  i-nci'nt lot'.a i c o n d u c t  o; ;-,ny of 
the a g e n t s  o f  r.hr govrrnait-n t . " 5 1 a I f_ v • u • --9 6.i'....’d G2G,
831 -32 (i).C. A p p .  11)73;. y ' J . k . ;:o : ( P . C . See
a l s o  F i n c h  v. S t a t e .  }\'.l '.‘S- G27  (Ala. 15b0) (v:i c.’Tih
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e o n s t i c u t i o n a l  l i m i t a t i o n s ,  l e g i s l a t u r e  has p o w e r  to p r o v i d e  for 
l e a s i n g  o f  s t a t e  p r o p e r t y ,  a n d  m a y  set l im i ts  on l e n g t h  or l e a s e s  
a n d  d e t e r m i n e  g e n e r a l  p o l i c y  c o n c e r n i n g  t h e m ) :  S t a t e  L a n d  b o a r d  

. H e u b e r , 5 4 8  ?.2ri 1.323, 1 3 2 8  (Or. .'‘‘.pp. 1 976) ( c o n v e y a n c e  by
s t a t e  is val.id o n l y  if g ot i o t».vitn p r o p e r  s t a t u t o r y  a u t h o r i t y ) ;  '-53 
G. T h o m p s o n , ?,eal P r o p e r t y  § 2 7 2 0  ( 1 975 r c n l .  ed.) ( s t a t e  may
d i s p o s e  o f - l a n d s  t h r o u g h  t h e  l e g i s l a t u r e ;  s t a t e  o f f i c e r s  m a y  act 
o n i v  i n  a c c o r d a n c e  v.-ith c o n s t i t u t i o n  a n d  s t a t u t e s ) ;  72 Am. J u r . 2 d  
S t a t e s  §§ 66, 67 (1974).

T h e  n e c e s s a r y  s t a t u t o r y  a u t h o r i t y  t o  se ll  or l e a s e  c a n­

n o t  be f o u n d  i n  g e n e r a l  g r a n t s  of p o w e r  m a d e  by the l e g i s l a t u r e  

to s t a t e  o f f i c i a l s .  S n n s c l l  v S t a t e  L i n s  D e v e l o p m e n t  Co .,  Inc. , 
174 S . E . 2d 3 1 8  (W.Vn. 1 9 7 u ) , i n v a i i a a t e o  a m i n e r a l  l e a s e  m a o e  in 
1 9 6 2  b y  the s t a t e  d i r e c t o r  o f  n a t u r a l  r e s o u r c e s .  T h e  l e g i s l a t u r e  
h a d  in 19 6 1 v e s t e d  t i t l e  to s t a t e  l a n d  ir._ t h e  P u b l i c  L a n d  C o r p o­

r a t i o n ,  of w h i c h  ’the n a t u r a l  r e s o u r c e s  d i r e c t o r  w a s  s e c r e t a r y , '  
a n d  t h e  c o r p o r a t i o n  h a d  n o t  r a t i f i e d  the l e a s e .  T h e  c o u r t  d e­
c l i n e d  a n  i n v i t a t i o n  to u p h o l d  t h e  l e a s e  on t h e  b a s i s  of a g e n e r ­
al s t a t u t e  a l l o w i n g  the d i r e c t o r  to e x e c u t e  c o n t r a c t s  a n d  a g r e e­
m e n t s  m  the na.me of t n c  s t a c e .

A n o t h e r  i n s t r u c t i v e  c a s e  is C e n t r a l  A d v e r t i s i n g  Co. v. 
i; i c hi  c a n  S t a t e  H i g h w a y  C o m m i s s i o n  , 1 7 2 N . \!. i d  FT2 (i-i i c n . 1969) .
T h e r e  t h e  h i g h w a y  c c m m i s s  i o n  a 1 1 enp t e ci to p l a c e  a r e s t r i c t i v e  

c o v e n a n t  b a n n i n g  r o a d s i d e  a d v e r t i s i n g  o n  s o m e  e x c e s s  l e n d  it w a s  
s e l l i n g .  In t h e  a b s e n c e  cf a n y  s t a t u t o r y  a u t h o r i t y  for t h i s  c o v­
e n a n t ,  t h e  c o u r t  f o u n d ,  its i n c l u s i o n  w a s  b e y o n c  the c o m m i s s i o n ' s  
p o w e r .  A g a i n  t h e  c o u r t  d e c l i n e d  to f i n d  t h e  r e q u i s i t e  a u t h o r i t y  
f o r  t h e  c o v e n a n t  in the s t a t u t e  c o n f e r r i n g  g e n e r a l  p o w e r s  o n  the

Vie" w o u l d  c o n c l u d e ,  t h e n ,  t h a t  b e f o r e  P i s h  a n d  G a m e  can 

t r a n s f e r ’ o p e r a t i o n  of its h a t c h e r i e s  to a n  a q u a c u l t u r e  a s s o­
c i a t i o n ,  e i t h e r  by s a l e  or l e a s e ,  t h e  l e g i s l a t u r e  m u s t  s p e c i f ­
i c a l l y  a u t h o r i z e  F i s h  a n d  G a m e  to m a k e  suc h a t r a n s f e r .  P e r h a p s  
a n  a m e n d m e n t  c o u l d  be p r o p o s e d  to A £  1 5 . 0 5 . 0 5 9 ( 3 ) ,  w h i c h  w o u l d  

a l l o w  t h e  c o m m i s s i o n e r  to l e a s e  or se ll  t h e  " h a t c h e r i e s ,  p i p e  

l i n e s ,  r e a r i n g  p o n d s ,  f i s h w a y s ,  an d  o t h e r  p r o i e c t s  b e n e f i c i a l  for 

t h e  f i s h  a n d  g a m e  r e s o u r c e s  o f  t he s t a t e "  t h a t  the s u b s e c t i o n  n o w  
e m p o w e r s  h i m  to c o n s t r u c t .

Incirircnta1 l y , if t h e  h a t c h e r i e s  c o u l d  be r e g a r d e d  as 
s u r p l u s  p r o p e r t y ,  t h e n  the D e p a r t m e n t  o f  .-.ominis t r a t i o n  c u r r e n t l y  
h a s  t h e  p o w e r  to d i s p o s e  o f  th e m,  b y  s a l e  or l e a s e ,  u n d e r  AS
4 4 , 7 1 . 0 1 0 .  If, say, the F:V:CP d i v i s i o n  wore, u n a b l e  to o p e r a t e  
•-hem b e c a u s e  o f  m a n p o w e r  . -h o vm i te s c a u s e d  i v  b u d g e t  c o n s t m i n e s . 
t h e  h o t  cncrio:: n i g h  r bo p r o . p o v’. v r e g a r d - b  -.:s s u m  but p r o p e r t y .
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a n d  d i s p o s i t i o n  u n d e r  AS 44  :71. 0 3 0  ' m i g h t  he a p p r o p r i a t e .  V,rn er , 
h o w e v e r ,  the d e c i s i o n  to t r a n s f e r  o p e r a t i o n s  to the a q u a c u l t u r e  
a s s o c i a t i o n s  r e e l e c t s  a. d e p a r t m e n t  p o l i c y  d e t e r m i n a t i o n ,  i n v o c a­
t i o n  o r  A S  44. 7i. 01.0 w o u l d  n o t  i n  our o p i n i o n  be p r o p e r .

he g o t  l a t e d  t r a n s f e r . Or. thi s q u e s t i o n ,  w e  r e f e r  y o u  to 
a M a y  28, i y d U  intormai. o p i n i o n  o f  i n i s  o f f i c e ,  w h i c h  is a t t a c h e d  

.C^T.S •Eem o ra n du m . W h i l e  t h a t  o p i n i o n  is d i r e c t l y  c o n c e r n e d  
w i t h  d i s p o s a l  ci s u r p l u s  p r o p e r t y  u n d e r  A S  4 4 . 7 1 . 0 1 0  ( d i s c u s s e d  

a m o v e ) ,  the p r i n c i p l e  is the same. Comno.r.iti'-'c b i d d i n g  is 
r e q u i r e d  o n l y  w h e n  s p e c i f i e d  by s t a t u t e .  S i n c e  t h e r e  is n o  s t a t­
u t e  here , m a n a a t i n g  s u c h  b i d d i n g ,  a n e g o t i a t e d  t r a n s f e r  is p e r m i s­
s i b l e .   ̂ W e  w o u l d  r e p e a t  t h e  o b s e r v a t i o n  c o n t a i n e d  in the 1980 

i m o r m a l  o p i n i o n , t h o u g h :  . n n v  t r a n s f e r  a g r e e m e n t  ( a s s u m i n g  that 
t h e  r e q u i s i t e  s t a t u t o r y  a u t h o r i t y’ is o b t a i n e d )  s h o u l d  s t a t e  v;hy 

F i s h  a n d  G a m e  b e l i e v e s  t h e  t r a n s f e r  to be  in t he  s t a t e ' s  best 
i n t e r e s t .

P e r m i s s i b l e  t y p e s  of  t r a n s f e r . On this q u e s t i o n ,  too, 

y e re 1 ey  F ou s m o t h e r  r e c e n t  i m o r m a  1 o p i n i o n ,  th i s o n e  d a t e d  
M a r c h  ̂  uO, 1982, a n d  d e a l i n g  w i t b  t h e  v e r y  i s s u e  of h a t c h e r y  
t r a n s r e r s .  T h a t  o p i n i o n  is a l s o  a t t a c h e d  to this m e m o r a n d u m ,  and 
w e  b e l i e v e  a n s w e r s  t h e  q u e s t i o n  y o u  p o s e .  In a d d i t i o n ,  v:e no t e  

t h a t  a n y  t r a n s i e r  w i t h o u t  c o m p e n s a t i o n  of. the h a u c i i c r i e s , e i t h e r  
as  an o u t r i g h t  g r a n t  o r  u n d e r  a " p e r f o r m a n c e  p u r c h a s e "  a g r e e m e n t  
( a u t o m a t i c  t r a n s i e r  a l t e r  a n u m b e r  of y e a r s  o f  s u c c e s s f u l  o p e r a­
t i o n  dv t h e  a q u a c u l t u r e . a s s o c i a t i o n )  , w o u l d  s e e m  to be i n c o n s i s­
te n t  w i t h  .AS 1 6. 10. 3 0 0 - .  6 2 0  , t h e ’ f i s h e r i e s  e n h a n c e m e n t  l o a n  p r o­

gr a m .  A S  1 6 . 1 0 . 5 1 0  a u t h o r i s e s  l o a n s  (net y.rnnts) to c e r t i f i e d  
a q u a c u l t u r e  a s s o c i a t i o n s  to' c o n s t r u c t  h a t c h e r i e s  ( u n d e r  
/* S 1 6 . j 0 . 3 7 5 - . 4 7 5 ) .  It w o u l d  be d i f f i c u l t  to s cun r e  t h i s  l e g i s­
l a t i v e  d i r e c t i v e  w i t h  a F i s h  a n d  G a m e  d e c i s i o n  to t u r n  o v e r  g r a - 

e - s eo t h e  a s s o c i a t i o n s  h a t c h e r i e s  chat F i s h  a n d  G a m e  b u i l t  w i t h  
i t s  o w n  r u n d s .  W h i l e  th e  l e g i s l a t u r e  ha;; m a d e  d i r e c t  n p p r c -  

p n a t i o n s  to a q u a c u l t u r e  a s s o c i a t i o n s  (c .::. , fj 3, ch. 4 2, SLA 
1 9 8 u ) ,  t h e s e  g r a n t s  n a v c ^ n o t  b e e n  s p e c i f i e n } J.y for the o u r n o s e  of 
c o n s t r u c t i n g  ha c c h  c r i e r . . O f  c o u r s e ,  the l e g i a  In c u r e  ( s u b j e c t  

o n l y  to c o n s t i t u t i o n a l  p u b l i c  i n t e r e s t  r e q u i r e m e n t s )  c o u l d  a u­
t h o r i z e  ri t r a n s i e r  at l e a s  t h a n  f a i r  m a r k e t  v a l u e .

xo suwi up, t h e n ,  w e  b e l i e v e  t h a t  ch«; t h r e e  h a t c h e r i e s
csnno'
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«_r s u r p l u s  h o u s i n g
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R c c z e r  W. P e s u e s
A s  s is t a n t  A t t o r n e y  G e n e r a l

Y o u  h e v E  e s k e c  w h e t h e r  y o u  n a y  d i s p o s e  o f  s u r p l u s  
h o u s i n g  t o  e m p l c y e e - r e s i c e n t s  by  n e g o t i a t i o n .

N o  s t a t u t e  r e q u i r e s  d i s p o s a l  b y  bid, a n d  the 

a p p l i c a b l e  s t a t u t e , A S  4 4 . 7 1 . 0 1 0 ,  e x p r e s s l y  a l l o w s  for 
d i s p o s i t i ^ n  " o n  th e  t e r e s  [y cu] c o n s i d e r  for the b e s t  
i n t e r e s t s  o f  t h e  state.." S o m e  r e c o r d  o f  h o w  the c h o s e n  
t e r m s  s a r v e  t h e  b e s t  i n t e r e s t s  o f  the 
o f  t h e  f i 1 a . O t h e r w i s e ,  i n e r e

h c u l d  h e  a p a r t
a r e  n o  o t n e r  r e q u i r e m e n t s .

T h e  a p p l i c a b l e  r e g u l a t i o n s ,  2 A.-.C 2 0 . 0 1 0 ( a ) ( 1 ) ,  
a l l o w s  e i t h e r  a n e g o t i a t e d  o r  c o m p e t i t i v e  sele.

m e r e  is n o  c o r / s t i t u t i o n a  1 r e q u i r e m e n t  f o r  a 

c o m p e t i t i v e  s a l e .  S u c h  r e q u i r e m e n t s  as e x i s t  are to  b e  
f o u n d  i n  t h e  s t a t u t e .  L i b b y  v. C i t v  o f  D i l l  i n s h a m ,

  ? . 2 d  ___  ( A l a s k a  Sup. Ct. Op. No. 209/, H a y  23, 1 9 8 0 )
H e r e ,  it is t h e  b e s t  i n t e r e s t s  o f  t he  s t a t e  w h i c h  m u s t  b e  
s e r v e d .

RVJP : cb
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W I L S O N  L . C O N D O N  s u b j e c t : T r a n s f e r  o f  o p e r a t i o n
A T T O R N E Y  GElvERAL .. o f  state h a t c h e r i e s

3 y : U /  •.—  — c l  —  ̂• D a v i s
A s s i s t a n t  A t t o r n e y  G e n e r a l

T h i s  w i l l  c o n f i r m  o u r  t e l e p h o n e  c o n v e r s a t i o n  i n  r e ­
s p o n s e  t o  y o u r  m e m o r a n d u m  o f  S e p t e m b e r  9, 1982. W e  see n o  
p r o b l e m  w i t h  t h e  t r a n s f e r  of r e s p o n s i b i l i t y  for o p e r a t i o n  of 
s t a t e - o w n e d  f i s h  h a t c h e r i e s  t o  the p r i v a t e  n o n p r o f i t  a q u a c u l­
t u r e  a s s o c i a t i o n s  w h o s e  m e m b e r s h i p  is d i r e c t l y  b e n e f i t t e d  by 
t h e  h a t c h e r i e s '  w o r k .  H o w e v e r ,  if o w n e r s h i p  of t h e  h a t c h e r i e s  
is t r a n s f e r r e d ,  t h e  s t a t e  m u s t  r e c e i v e  f a i r  v a l u e  f o r  t h e  f a­
c i l i t i e s .  If  t h e  a s s o c i a t i o n s  are u n a b l e  to p u r c h a s e  t h e  f a­
c i l i t i e s ,  t h e  s t a t e  m a y  l e a s e  t h e m  f o r  a n o m i n a l  f e e  and p r o ­
v i d e  t h a t  t h e  a s s o c i a t i o n s  s h a l l  o p e r a t e  a n d  m a i n t a i n  t h e m .
O u r  o p i n i o n  ic b a s e d  u p o n  t h e  f o l l o w i n g  leg; 
r e a s o n i n g .

T h e  /-.iaska. C o n s t i t u t i o n  p r o h i b i t s  the trans:

i n t e r e s t s  o f  t h e  s t a t e . "

T h e  v a l u e  of  a s a l m o n  h a t c h e r y  is in its a b i l i t y  to 
e n h a n c e  the. s u p p l y  of f i s h  t o  be c a u g h t  b y  c o m m e r c i a l  a n d  s p o r t  
f i s h e r m e n .  S i n c e  t h e  o w n e r s h i p  of  h a t c h e r v - p r o d u c e d  f i s h  is 
n o t  r e t a i n e d  a f t e r  t h e y  l e a v e  the h a t c h e r y ,  the m a r k e t  v a l u e  of 
a h a t c h e r y 7 is d i f f i c u l t  to d e t e r m i n e .  T h e  e s t a b l i s h m e n t  o f  a 
h a t c h e r y  s e r v e s  a n u b l i c  p u r p o s e  b y  s u p p o r t i n g  b o t h  c o m m e r c i a l  
a n d  r e c r e a t i o n a l  f i s h i n g  in t h e  s t a t e .  S e e  W r i g h t  y. C i t y  of  
P a l m e r , 4 6 8 ' ? . 2 d  3 2 6  ( A l a s k a  1 9 / 0 ) ,  h o l d i n g  that e n c o u r a g i n g  
i n d u s t r i a l  d e v e l o p m e n t  is a p u b l i c  p u r p o s e .  As a h a t c h e r y  b e ­
c o m e s  ' p r o d u c t i v e , its  e c o n o m i c  b e n e f i t  is r e a l i z e d  d i r e c t l y  b y  
f i s h e r m e n .  In t r a n s f e r r i n g  r e s p o n s i b i l i t y  for a h a t c h e r y  to 
t h e  p e o p l e  d i r e c t l y  b e n e f i t t e d ,  t h e  p u b l i c  p u r p o s e  c l a u s e  r e ­
q u i r e s  t h a t  the s t a t e  o b t a i n  t e r m s  w h i c h  r e c o v e r  as m u c h  o f  the 
p u b l i c  c o n t r i b u t i o n  as is r e a s o n a b l e  u n d e r  the c i r c u m s t a n c e s :

W e  c o n c l u d e  t h a t  a s i m p l e  t r a n s f e r  of o w n e r s h i p  w i t h ­

o u t  c o m p e n s a t i o n  to the s t a t e  w o u l d  be s u s p e c t .  If o w n e r s h i p
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is c r a n s f e r r e d , fne s c e n e  s h o u l d  r e c e i v e  r e a s or a r 1 e 'c o m p e n s  a - 
t i e r  f o r  i ns  c o s e s .  A s  an a l t e r n a t i v e ,  a l ea s e or ere h a c c n e r y  
f o r  a n o m i n a l  f e e  w i t h  t he  l e s s e e  r a y i r s  f o r  or.: r a n i  or a r c

l i e  h o s p i t a l  n o  a r c r p r o f i n  c o r p o r a t i o n

W e  r o n e  c h a n  t h e  g e n e r a l  o b l i g a t i o n  o c r o s  wnicn- w e r e  
i s s u e d  r o  p a y  f o r  t h e  h a t c h e r i e s  do  r o t  r e q u i r e  t h e  s t a t e  to 
c o n t i n u e  o w n e r s h i p  o r  o p e r a t i o n  o f  the h a t c h e r i e s .  i974 A l a s k a  
S e s s .  L. , ch. 133; 2 9 7 6  A l a s k a  S e s s .  L. , ch. 2 1 A ; 1 978 A l a s k a  
S e s s .  L. , ch. 140; I 9 6 0  A l a s k a  S e s s .  L. , ch. c 2. h o w e v e r , the 
m o n e y  r e c e i v e d  f r o m  t h o s e  b o n d  i s s u e s  m a y  n o t  be s p e n t  f o r  any 
o t h e r  p u r p o s e  w i t h o u t  a n  a p p r o p r i a t i o n .  T h e r e  is a l e g a l  q u e s­
t i o n  a s  to  w h e t h e r  m o n e y  r e c e i v e d  fr o m a b o n d  i s s u e  b u t  n o t  
s n e n t  f o r  t h e  p u r p o s e s  f o r  w h i c h  the b o n d s  w e r e  a u t h o r i z e d  m a y  
b e  r e a n n r o p r i a t e d  f o r  a n o t h e r  p u b l i c  p u r p o s e  or m u s t  b e  u s e d  to 
r e d e e m  t h e  b o n d s .  W e  w i l l  d e f e r  a d d r e s s i n g  this q u e s t i o n  u n t i l  
it is d i r e c t l y  p r e s e n t e d .  W e  h o p e  t h a t  th is  a n s w e r s  y o u r  q u e s­

t i o n s  .

L L D / p j g

cc: Hon. J i m  D u n c a n
H o u s e  o f  R e p r e s e n t a t i v e s
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ALASKA FISHERIES COUNCIL
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^HEREAS, t h e  Fi shen 'es  Renab i l  i t a t i o n ,  Enhancement I  Development D i v i s i o n
of  tr.= A l aska  Department o f  Fish and Game has played a v i t a l  r o l e  in t h e  S t a t e
o f  Al t  s k a ' s Salmon Enhancement Program;  and

PEREAS,  t h e  F i s h e r i e s  R e h a b i l i t a t i o n ,  Enhancement & Development D i v i s i o n
s h a l l  c on t inue  t o  p l ay  a v i t a l  r o l e  in t he  suppor t  o f  t he  Salmon Enhancement
P r o g m  by p r o v i d i n g  t e c h n i c a l  s e r v i c e s  such as p a t ho l o gy ,  g en e t i c s ,  and l im -  
n o l o c ; ,  as v e i l  as t o  proauce f i s h  in a reas  not  su i ted  f o r  cos t  r ecove r y  f o r  
the b - - , e f i t  o f  a l l  A l a s k an s ,  be t h e /  s u b s i s t e n c e ,  s p o r t ,  o r  commercial  u s e r s ,  
and cont inue t o  deve lop new b i o t e c h n o l o g y ;  and

•HEREAS, t h e  People of t h e  S ta te  o f  Alasks have expressed t h e i r  ed i c t  by 
impos-!ng a spending l i m i t  as an amendment to t he  C o n s t i t u t i o n  o f  the S t a t e  o f  
Alaska;  and

'r.HEREAS, t h e  p r o v i s i o n s  o f  t h e  spending l i m i t  may cause funding problems 
t h a t  opa r d i z e  the  s t a t u t o r i l y  r eq u i r ed  and o t h e r  v i t a l  c o n t r i b u t i o n s  of the 
F i s he r i e s  R e h a b i l i t a t i o n ,  De ve l opmen t s  and Enhancement D i v i s i o n  t o  the Alaska 
Sal ircr Enhancement Program;  and

ENEAS, t h e  po l i c y  o f  t he  S t a t e  i s  t o  promote enhancement o f  the S t a t e ' s  
s a l r t r  f i s h e r i e s  through p r i v a t e ,  n o n - p r o f i t  r e g i on a l  aquacu l tu r e  a s s o c i a t i o n s  
composed o f  a l l  o f  the  v a r i o u s  use r  g roups ,  the reby  f u r t h e r i n g  a v a l i d  pub l i c  
purpct* ;  and

ERE AS, t h e  search f o r  v i a b l e  op t i on s  has be exhaus t i ve  and but one 
fours; .  NOW THEREFORE BE IT

r£50LVED t h a t  the Alaska  F i s h e r i e s  Counci l  r e s p e c t f u l l y  recommends to
t he  o’. ’e r n o r  of  t h e  S ta te  o f  Alaska t h a t  l e g i s l a t i o n  be in t r oduced by h i s
harm g r a n t  a u t h o r i t y  to  t he  Commiss ioner  of  the Department of  F i sh  and 
Garnet:  s e l l  o r  l e a s e  Sta te -owned salmon ha t c he r i e s  t o  Q u a l i f i e d  Regiona l  
Aquae. ' :  ur e A s s o c i a t i o n s ,  and f u r t h e r  be i t

kl iOLVED t h a t  t h e  A la ska  F i s h e r i e s  Counci l  " e s p ec t f u l  l y  r e c o m m e n d s  t o
t h e  Le:* si a t u r e  o f  t he  S t a t e  o f  Alaska t h a t  sa id l e g i s l a t i o n  be enacted i n t o
1 aw, i :  i f u r t h e r  be i t

'•iOLVED t h a t  t he  Commiss ioner  o f  t he  Department o f  F i sh and Game 
i n i t i a t e  s i n c e r e  n e g o t i a t i o n s  wi th t h o s e  Q u a l i f i e d  Regiona l  Aquacu l tu re  
Asset"! •: i ons  who apply t o  l e a s e  o r  buy s ta te -owned salmon h a t c h e r i e s  w i t h i n  
t h e i r  - ' s p e c t i v e  r eg i ons  and t h a t  s a i d  n e g o t i a t i o n s  be conc luded in a t im e l y  
f a  s h i r .

S igned ,

Cur t  Kerns ,  Chairman 
A laska  F i s h e r i e s  Counci l
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MEMORANDUM'

To:  The Honorab l e  B i l l  S h e f f i e l d
Governor

From: Curt Kerns ,  Chairman
Alaska F i s h e r i e s  Counci l  
O f f i c e  of  the  Governor

S u b j e c t :  AFC R e s o l u t i o n  o f  November 23 ,  1982

Da t e :  J anua r y  3 ,  1933

The A l aska  F i s h e r i e s  Counci l  r e s p e c t f u l l y  r eque s t s  your  c o n s i d e r a t i o n  o f
t he enc l o s ed  r e s o l u t i o n  and accompanying d r a f t  l e g i s l a t i o n .

• •

The r e s o l u t i o n  and l e g i s l a t i o n  a re  t he  cumulat i on of  work f i r s t  begun 
i n  J u l y  o f  1981 when Budget and Ifenagement f i r s t  f l agged FRED D i v i s i o n  
o p e r a t i n g  and maintenance funding as an area o f  p o t en t i a l  p rob l ems ,  g i ven  
t he  impo s i t i o n  of  the spending l i m i t .  A c ab in e t - 1  evel  s t e e r i n g  commit tee 
and then a working group were f ormed.  A number of  op t ions  were rev i ewed ;  
the  s t e e r i n g  commit tee nar rowed t he  l i s t  t o  f i v e .  A f t e r  a d d i t i o n a l  s t u d y ,  
t h e  A l aska  F i s h e r i e s  Counci l  met to  review t he  op t i on s .  Four have s i g n i f ­
i c an t  c o n s t i t u t i o n a l  o r  p o l i t i c a l  p rob l ems .  The remaining op t i on  - -  
s e l e c t e d  t r a n s f e r  - -  wh i l e  not f r e e  of  o b j e c t i o n s ,  was judged wor thy o f  
your  cons i d e r a t i o n .
Shou ld y o u r  a dm i n i s t r a t i o n  make t he  d e c i s i o n  to i n t r oduce  the enc l osed 
l e g i s l a t i o n ,  passage of the  b i l l  and subsequent t r a n s f e r  of  s e l e c t e d  
FRED p r o d u c t i o n  f a c i l i t i e s  t o  t he  p r i v a t e  s e c t o r  w i l l  not be a panacea 
in t h a t  FRED budgeta ry  r e t i r e m e n t s  w i l l  not be reduced.  Future i n c r e a s e s ,  
however ,  wi 1 1 not grow as r a p i d l y  wi t hou t  t r a n s f e r .  I f  Alaska i s  t o  have a 
c om p e t i t i v e  and h ea l t h y  salmon i n d u s t r y  on i n t o  t h e  f u t u r e ,  FRED w i l l  
need t o  be funded at  a r a t e  commensurate wi th  o t h e r  A.D.F .& G. d i v i s i o n s .
A p l e t h o r a  o f  background ma t e r i a l s  a r e  a v a i l a b l e .  I f  your  o f f i c e  r e q u i r e s  
f u r t h e r  i npu t ,  p l e a s e  con tac t  us.
Enc 1 os ures
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Y o u  h a v e  a s k e d  s e v e r a l  q u e s t i o n s  rcffiKkttig UWfcssiE.lr.ri 
G a m e ' s  p r o p o s e d  t r a n s f e r  of t h r e e  st»ll:c h a t c h e r i e s  to n o n - p r o f i t  
r e g i o n a l  a q u a c u l t u r e  a s s o c i a t i o n s .  S p e c i f i c a l l y ,  y o u  w i s h  to 
knov7 V7hether t h e r e  is a n y  b a r  to a n e g o t i a t e d  t r a n s f e r  to a s e­
l e c t e d  t r a n s f e r e e ,  a n d  w h a t  t y p e s  of t r a n s f e r  -are p e r m i s s i b l e .  
We c o n c l u d e  t h a t  F i s h  a n d  G a m e  c u r r e n t l y  .^ay' n o t  u n d e r t a k e  a ny 
typ e of t r a n s f e r ,  s i n c e  n o  s t a t u t o r y  a u t h o r i t y  f o r  a t r a n s f e r  n o w  
e x i s t s .  • If the l e g i s l a t u r e  d o e s  gr<m c  the n e c e s s a r y  povier to 
F i s h  a n d  G ame, it w i l l  be  a b l e  to do a n e g o t i a t e d  t r a n s f e r ,  bu t 
w i l l  n o t  be a b l e  t:o g i v e  up o w n e r s h i p  w i t h o u t  r e c e i v i n g  f a i r  v a l ­
ue f o r  the  f a c i l i t i e s .

L a c k  o f  s t a t u t o r y  authority-.
c i f 1 c

F i s h  a n d  G a m e  has 
AS  1 6 . 0 5 . 0 5 0 ( 3 )

no SDe- %
a w c h o r -

cor.s t r u c t " h a t c h e r i e s ,  b ut  12 
1 6 . 0 3 . 0 2 0 ,  the./f 

is, a n d  AS 16.-1/ '

a u t h o r i t y  to d i s p o s e  or p r o p e r l y  
i z e s  the c o m m i s s i o n e r  to " d e s i g n  and
n o t  to l e a s e  or s e l l  them. S i m i l a i ^ Y *  b o t h  AS
s t a t u t e  l i s t i n g  the c o m m i s s i o n e r ' s  b-'o a h f u n c t i o n s  
0 5 . 0 9 2 ,  the s t a t u t e  b r o a d l y  d e f i n i n g  che p o w e r s  of the F R E D  d i v i­
si o n  ( w h i c h  r u n s  the h a t c h e r i e s ) ,  a r e .  s i l e n t  as to Fi sh  and
G a m e ' s  a n d / o r  F R E D ' s  p o w e r  to d i s p W 1-- °- them. T h e r e  is no
A l a s k a  c o n s t i t u t i o n a l  p r o v i s i o n  or  i n d i c i a  1 d e c i s i o n  e x p r e s s l y

executive. depnrtmi'n c  h a v e  e x p l i c i t  s t a t u t o r y  
: m a y  d i s p o s e  of  s ^ tc p r o p e r t y .  Rut this is

tha t anr e q u i r i n g  
a u t h o r i t y  b e f o r e  
the g e n e r a l  r u l e o f  l aw  f o l l o w e d  e l s e w h e r e ,  a n d  o ne  m u s t  p r e s u m e

t ha t  the r u l e  a p p l i e s  in A l a s k a ,  too

T h i s  g e n e r a l  r u l e  is r e f  l e i r n  the m y r i a d  of c a s e s  
c o n c e r n i n g  d i s p o s i t i o n  of  s t a t e  p r o p e r t y  (-A-ncrally lane) *>v sale  

or l e a s e ,  v i r t u a l l y  a ll  o f  w h i c h  d i s c uf;y r-1)' -sr-f~ t u t o r v  b a s i s  for 
the t r a n s f e r .  M a n y  of c h o s e  case;; r n !1 he  f o u n d  u n d e r  W e s t ' s  K e y  
N u m b e r  S t a t e s  S9. " I t  is a w e l l  :;ol t i e d  p r i n c i p l e  of l av  that 
t i t l e  to g o v e r n m e n t  p r o p e r t y  m a y  n n s 15 o n l y  in chc m a n n e r  p r e ­
s c r i b e d  by  the d u l y  c o n s t i t u t e d  Legii* l-'-’-tive b o d y  and that t i t l e  
to a n y  s u c h  p r o p e r t y  m a y  not be f o r f e 1 ,:cc! c h r o u g n  t!ie o v e r s i g h t ,

c o n o u c  r. or ;inv orc a r e l e s s n e s s ,  n e g l i g e n c e  or e v e n  incRnWion.nl 
the a g e n t s  o f  the g o v e r n m e n t ." Sr. at *■ v • W e s t . 229 S.F..2d e2G, 
831 -32 (W.C. Anp. 1 9 76 ),  a f f ' d ,  . h - 2« i 3i\ ( N . C . 1977). Se e
a l s o  F i n c h  v. S t a t e ,  So.I'ci N23* (,'vla. 19b0) ( w i c n i n
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c o n s t i t u t i o n a l  l i m i t a t i o n s ,  l e g i s l a t u r e  has p o w e r  to p r o v i d e  for 
l e a s i n g  o f  s t a t e  p r o p e r t y ,  a n d  m a y  set l i m i t s  on l e n g t h  of l e as es  
a n d  d e t e r m i n e  g e n e r a l  p o l i c y  c o n c e r n i n g  t h e m ) ; S t a t e  L a n d  B o a r d  
v . H e u b e r , 5 4 8  P . 2d 1323, 1328 (Or. App. 1976) ( c o n v e y a n c e  5y
s t a t e  is v a l i d  o n l y  if d o n e  w i t h  p r o p e r  s t a t u t o r y  a u t h o r i t y ) ;  -.5B 
G. T h o m p s o n ,  R e a l  P r o p e r t y  § 2 7 2 0  ( 19 73  r ep l . ed.) ( s t at e  m a y
d i s p o s e  o f  l a n d s  t h r o u g h  the l e g i s l a t u r e ;  s t a t e  o f f i c e r s  m a y  act 
o n l y  in a c c o r d a n c e  w i t h  con .‘tut io n a n d  s t a t u t e s ) ;  72 Am. J u r . 2 d  
S t a t e s  §§ 66, 67 (1974).

T h e  n e c e s s a r y  s t a t u t o r y  a u t h o r i t y  to sel l or l e a s e  c a n­

not  be f o u n d  in g e n e r a l  g r a n t s  of p o w e r  m a d e  by the l e g i s l a t u r e  
to s t a c e  o f f i c i a l s .  S a m s e l l  v S t a t e  L i n e  D e v e l o p m e n t  Co., I n c . , 
3 7 4 S . E . 2d 3 18  (W.Vn. 1 9/ 0)  , i n v a l i d a t e d  a m i n e r a l  l e a s e  m a d e  in 
19 62  b y  the s t a t e  d i r e c t o r  of n a t u r a l  r e s o u r c e s .  T h e  l e g i s l a t u r e  
h a d  m  1961 v e s t e d  t i t l e  to s t a t e  l a n d  in^ the P u b l i c  L a n d  C o r p o­
ra t i o n ,  o f  w h i c h  the n a t u r a l  r e s o u r c e s  d i r e c t o r  w a s  s e c r c t a r v ,  
a nd  the c o r p o r a t i o n  h a d  n o t  r a t i f i e d  the lease. The c o u r t  d e ­
c l i n e d  an i n v i t a t i o n  to u p h o l d  the l e a s e  on th e b a s i s  of  a g e n e r ­
al s t a t u t e  a l l o w i n g  the d i r e c t o r  to e x e c u t e  c o n t r a c t s  a nd  a g r e e­
m e n t s  in- the n a m e  o f  the s t a te .

A n o t h e r  i n s t r u c t i v e  c a s e  is C e n t r a l  Advcr-:isinp. C o . v 
liicnigan S t a t e  H i g h w a y  C o m m i s s i o n  , 172 M . W . 2 d 4T2 (i-licti.
T h e r e  the h i g h w a y  c o m m i s s  io n a t t e m p t e d  
c o v e n a n t  b a n n i n g  r o a d s i d e  a d v e r t i s i n g  on 
s e l l i n g .  In t h e  a b s e n c e  o f  any s t a t u t o r y  
e n a n t ,  the c o u r t  f o u n d ,  its i n c l u s i o n  w a s  
p o we r . A g a i n  t h e  c o u r t  d e c l i n e d  to f i n d  
for the c o v e n a n t  in the s t a t u t e  
c o m m i s s i o n .

c o n r e r r i n g

1 9 6 9 ) .

to p l a c e  a r e s t r i c t i v e  
s o m e  e x c e s s  l ar d  it w a s  
a u t h o r i t y  f or  this cov- 
b e y o n d  the c o m m i s s i o n ' s  
the r e q u i s i t e  a u t h o r i t y  

g e n e r a l  p o w e r s  o n  the

V ie ' wo ul d c o n c l u d e ,  then, t h a t  b e f o r e  F i s h  a n d  G a m e  can 
t r a n s f e r -  o p e r a t i o n  o f  i ts  h a t c h e r i e s  to an a q u a c u l t u r e  a s s o ­
c i a t i o n ,  e i t h e r  by s a l e  o r  l e a s e ,  t h e  l e g i s l a t u r e  m u s t  s p e c i f ­
i c a l l y  a u t h o r i s e  F i s h  a n d  G a m e  to m a k e  s u c h  a t r a n s f e r .  P e r h a p s  
a n  a m e n d m e n t  c o u l d  b e  p r o p o s e d  to A S  1 6 . 0 5 . 0 5 0 ( 3 ) ,  w h i c h  w o u l d  
a l l o w  the c o m m i s s i o n e r  to l e a s e  or s e l l  t h e  " h a t c h e r i e s ,  p i p a  

l i ne s , r e a r i n g  p o n d s ,  f i s h w a y s ,  a n d  o t h e r  p r o j e c t s  b e n e f i c i a l  for 
the f i s h  a n a  g a m e  r e s o u r c e s  o f  the s t a c e "  t h a t  the s u b s e c t i o n  n o w  
e m p o w e r s  h i m  to c o n s t r u c t .

J.ncirip.ncally, if the h a t c h e r i e s  c o u l d  be r e g a r d e d  as 
s u r p l u s  p r o p e r t y ,  t h e n  the D e p a r t m e n t  of  A d m i n i s t r a t i o n  c n r r e n c i v  
h as  the pov/er to d i s p o s e  o f  thorn, b y  s a l e  or  lea se , unde:* AS
4 4 . 7 1 . 0 1 0 .  If, sav, the F R E D  d i v i s i o n  w e r e  u n a b l e  r.o o p e r a t e
•-hem b e c a u s e  of 
the h a t c h e r i e s

m a n p o w e r  
n i e h t  be

.-•hoi* r ni'.os 
o r n n o v  v

c a u s e d
r e g a r d e d

b "  b u d g e t  c o n s t r a i n t s ,  
v.s s u r p l u s  p m  p e r  t v ,
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a nd d i s p o s i t i o n  u n d e r  A S  4 4 . 7 1 . 0 1 0  m i g h t  he a p p r o p r i a t e .  When, 
h o w e v e r , the d e c i s i o n  to t r a n s f e r  o p e r a t i o n s  to the a q u a c u l t u r e  
a s s o c i a t i o n s  r e t l e c t s  a. d e p a r t m e n t  p o l i c y  d e t e r m i n a t i o n ,  i n v o c a­
tion of  A S  4 4 . 7 1 . 0 1 0  w o u l d  n o t  in o u r  o p i n i o n  be p r o pe r .

N e g o t i a t e d  t r a n s f e r . On  th i s q u e s t i o n ,  w e  r e f e r  y o u  to 
a M a y  28, 19 8 0 i n i o r n a l  o p i n i o n  o f  thi s o f f i c e ,  w h i c h  is a t t a c h e d  
to th i s m e m o r a n d u m .  W h i l e  t h a t  o p i n i o n  is d i r e c t l y  c o n c e r n e d  
w i t h  d i s p o s a l  oi s u r p l u s  p r o p e r t y  u n d e r  AS  4 4 . 7 1 . 0 1 0  ( d i s c u s s e d
a b o v e ) ,  the p r i n c i p l e  is the same. C o m p e t i t i v e  b i d d i n g  is
r e q u i r e d  o n l y  w h e n  s p e c i f i e d  by s t a t u t e .  S i n c e  t h er e  is no  s t a t­
u t e  h e r e  m a n d a t i n g  s u c h  b i d d i n g ,  a n e g o t i a t e d  t r a n s f e r  is p e r m i s­
sible. W e  w o u l d  r e p e a t  the o b s e r v a t i o n  c o n t a i n e d  in the 1980 
i n f o r m a l  ^ o p i n i o n , t h o u g h :  a n y  t r a n s f e r  a g r e e m e n t  ( a s s u m i n g  tha t
the r e q u i s i t e  s t a t u t o r y  a u t h o r i t y  is o b t a i n e d )  s h o u l d  s t a t e  w h y  
F i s h  a n d  G a m e  b e l i e v e s  the t r a n s f e r  to be in the s t a t e ' s  b e s t
i n t e r e s t .

P e r m i s s i b l e  t y p e s  o f  t r a n s f e r .  On t h i s  Q uestion. :oo
w e  r e f e r  y o u t o a n o t h e r  r e c e n t  i n r o r m a 1 o p i n i o n ,  this one d a t e d  
M a r c h  30', 
t r a n s f e r s ,

19 82, a n d  d e a l i n g  w i t h  t he  v e r y  i s s u e  of  h a t c h e r y  
T h a t  o p i n i o n  is a l s o  a t t a c h e d  to this m e m o r a n d u m ,  a n d

w e  b e l i e v e  a n s w e r s  the
t h a t

q u e s t i o n  y o u  p o s e In a d d i t i o n ,  w e  n o t e
any t r a n s f e r  w i t h o u t  c o m p e n s a t io n  o f  the  h a t c h e r i e s ,  e i t h e r

as an o u t r i g h t  g r a n t  o r  u n d e r  a " p e r f o r m a n c e  p u r c h a s e "  a g r e e m e n t  
( a u t o m a t i c  t r a n s r e r  a f t e r  a n u m b e r  o f  y e a r s  of  s u c c e s s f u l  o p e r a­
tion b y  the a q u a c u l t u r e  a s s o c i a t i o n ) ,  w o u l d  s e e m  to be i n c o n s i s­
tent w i t h  AS 1 6 . 1 0 . 5 0 0 - . 6 2 0 ,  the f i s h e r i e s  e n h a n c e m e n t  lo a n p r o ­
gram. AS 1 6 . 1 0 . 5 1 0  a u t h o r i z e s  l o a n s  (not g r a n t s )  to c e r t i f i e d  
a q u a c u l t u r e  a s s o c i a t i o n s  to c o n s t r u c t  h a t c h e r i e s  ( un de r  
AS 1 6 . 1 0 . 3 7 5 - . 4 7 5 )  . It w o u l d  be d i f f i c u l t  to s q u a r e  this l e g i s­
lat i v e  d i r e c t i v e  _w ich a F i s h  a nd G a m e  d e c i s i o n  to t u r n  o v e r  g r a ­
tis to the a s s o c i a t i o n s  h a t c h e r i e s  t h a t  F i s h  nr.d G a m e  b u i l t  w i t h  
its o w n  f unds.  W h i l e  t h e  l e g i s l a t u r e  h a s  m a d e  d i r e c t  a p p r o­

p r i a t i o n s  to a q u a c u l t u r e  a s s o c i a t i o n s  (e.g., !i 3, ch. 42,‘‘SLA  
1932), t h e s e  g r a n t s  h a v c ^ n o t  b e e n  specific;? 1 l.y for the p u r p o s e  of 
c o n s t r u c t i n g  h a t c h e r i e s . O f  c o u r s e ,  the l o g 1:0. a c u r e  ( s u b j e c t  
o n 1y^ to c o n s t i t u t i o n a l  p u b l i c  i n t e r e s t  r e q u i r e m e n t s )  c o u l d  a u ­
t h o r i z e  a t r a n s f e r  at l e s s  chan f a i r  m a r k e t  value.

io s u m  up, t h e n ,  w e  b e l i e v e  that the th r ee  h a t c h e r i e s  
c a n n o t  at p r e s e n t  be c i t h e r  s o l d  o r  l e a s e d  by F i s h  a n d  Game, b e ­
ca u s e  of  the l a c k  of s t a t u t o r y  • a u t h o r i t y  for h a t c h e r y  tr a ns f e r .  
It the l e g i s l a t u r e  s e c s  fit to c o n f e r  s u c h  icthoriuy* th en  Fi sh  
-.mi G a m e  w i l l  b e  a b l e  to le ase :‘ho h a c o h e r i c r  or ;eii t h en
fa ir  v a l u e  to an a q u a c u l t u r e ' i - u i t L o n  w is h  w m c n  ;• i.-.n

fcr 
G a m e



E a r n e s t  C r o o k  .Coo Com b o r  ?, 19 S'
C u n cr.nots .> :■*.*:cij il.ies Ov^ir.or / " •• VujiQ •'*
I.'cr/.-.vnnsco.c o f  I’Lsh m Caino . •

•t

ha s n e g o t i a t e d  nn n r ' r e e n e n L . licwovcr, the ciopar Uf.cnc ,.,i 1 1 o.oc 
a b l e  no t r a n s i e r  the h a t c h e r i e s  at loss than fair m a r k e t  value* 
t he  n b s e n c n  ui s p e c i f i c  l e g i s l a t i v e  a u t h o r  it;-* to do  sr..

1*2 case feel, free- to contact m; if vov: h,v;u additional
q u e s t i o n s .

J 3 G :d i m  

A t t a c h m e n t s
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• ;  G  I f

to O ff ic e r  of the Attorney General 2 .. DATE: July 28» 1982
Department of Lav ‘ • .<
J u n e a u  _■ -FILE NO:

ATTEllTIOiJ; G. Thomas Koestcr TELEPHONE NO: 465-4120

f r o m : Earnest Greek s u b j e c t : Hatcheries Transfer

Contracts 4 F a c i l i t i e s  O ff ic e r  
D iv is io n  o f  A dm inistration  
Department of Fish and Game

Vie are a n t ic ip a t in g  in  the near futuro  the decision to transfer the 
Cnr.nery Creek and Main Bay Hatcheries to Prance VJillian Sound 
Aquaculture Corporation, and the Braver r a i l s  Hatchery to Southern 
Southeastern ?.er,ior.al Aquaculture A ssociation, Inc.

Consequently, ue r.eed your opinion re:

1. S to re 's  a b i l i t y  to tra n s fe r  property to a selected tra n s fe re e )

2.  F ish  and Croc's a u th o r ity  to tra n s fe r  by:

(a) Sublease

(b) Performance Purchase (pass t i t l e  a fte r  successful 
operation fo r  5 to ID years)

(c) Grant.

Thank you fo r  your help.

EPG/bb
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T h e  H o n o r a b l e  W i l l i a m  R. H u d s o n  • d a t e . 
C o m m i s s i o n e r  ' • /
D e o a r ~ . e n :  of A d m i n i s t r a t i o n  f|(-a ,;o

A V R U M  M. G R O S S  

A T T O R N E Y  G E N E R A L

TELEPHONE NO 

SUDJECT

3v
R o d g e r  W. P e g u e s  

A s s i s t a n t  A t t o r n e y  G e n e r a l

M a y  28, 19 80

J - 6 6 - 7 3 7 - 8 0

N e g o t i a t e d  s a l e  of  e x c e s s  
or s u r p l u s  h o u s i n g

Y o u  h a v e  a s k e d  w h e t h e r  y o u  m a y  d i s p o s e  of  s u r p l u s  
h o u s i n g  to e m p l o y e e - r e s i d e n t s  b y  n e g o t i a t i o n .

N o  s t a t u t e  r e q u i r e s  d i s p o s a l  b y  bid, a n d  the 
a p p l i c a b l e  s t a t u t e ,  AS  4 4 . 7 1 . 0 1 0 ,  e x p r e s s l y  a l l o w s  for 
d i s p o s i t i o n  " o n  the t e r m s  [you] c o n s i d e r  for the b e s t  
i n t e r e s t s  o f  t h e  state.." S o m e  r e c o r d  o f  h o w  the c h o s e n  
t e r m s  s e r v e  t h e  b e s t  i n t e r e s t s  o f  the s t a t e  s h o u l d  b e  a p a r t  
o f  t h e  f i l e .  O t h e r w i s e ,  t h e r e  a r e  n o  o t h e r  r e q u i r e m e n t s .

T h e  a p p l i c a b l e  r e g u l a t i o n s ,  2 A A C  2 0 . 0 1 0 ( a ) ( 1 ) ,  
a l l o w s  e i t h e r  a n e g o t i a t e d  or c o m p e t i t i v e  sale.

T h e r e  is n o  c o n s t i t u t i o n a l  r e q u i r e m e n t  for a 
c o m p e t i t i v e  s a l e .  S u c h  r e q u i r e m e n t s  as e x i s t  a re to b e  
f o u n d  in t h e  s t a t u t e .  L i b b v  v. C i t v  of D i l l i n g h a m ,
  P. 2d _____  ( A l a s k a  Sup. Ct. Op. No. 2097, M a y  23, 1980).
H e r e ,  it is t h e  b e s t  i n t e r e s t s  o f  the s t a t e  w h i c h  m u s t  b e  
s e r v e d .

R W P :cb
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O f f i c e  o f  S p e c i a l  P r o j e c t s  
O f f i c e  of  the G o v e r n o r

; /  DATE:

f i l e  n o : J 6 6 - 1 97 - 82  

TELEPHONE NO: 4 6 5 - 3 6 0 0

f r o m ' W I L S O N  L. C O N D O N  
A T T O R N E Y  G E N E R A L

B y ;

s u b j e c t : T r a n s f e r  of o p e r a t i o n  
o f  s t a t e  h a t c h e r i e s

:ui.c ju. D a v i s  
A s s i s t a n t  A t t o r n e y  G e n e r a l

T h i s  w i l l  c o n f i r m  o u r  t e l e p h o n e  c o n v e r s a t i o n  in  r e ­
s p o n s e  to y o u r  m e m o r a n d u m  o f  S e p t e m b e r  9, 1981. W e  see n o  
p r o b l e m  w i t h  t he  t r a n s f e r  of r e s p o n s i b i l i t y  for o p e r a t i o n  o f  
s t a t e - o w n e d  f i s h  h a t c h e r i e s  to t h e  p r i v a t e  n o n p r o f i t  a q u a c u l­
t u r e  a s s o c i a t i o n s  w h o s e  m e m b e r s h i p  is d i r e c t l y  b e n e f i t t e d  b y  
t h e  h a t c h e r i e s '  w o r k .  H o w e v e r ,  if o w n e r s h i p  of the h a t c h e r i e s  
is t r a n s f e r r e d ,  the s t a t e  m u s t  r e c e i v e  f a i r  v a l u e  f o r  t h e  f a ­
c i l i t i e s .  If the a s s o c i a t i o n s  are. u n a b l e  to p u r c h a s e  t h e  f a ­
c i l i t i e s ,  t h e  s t a t e  m a y  l e a s e  t h e m  f o r  a n o m i n a l  fee a n d  p r o ­
v i d e  t h a t  t h e  a s s o c i a t i o n ?  s h a l l  o p e r a t e  a n d  m a i n t a i n  them.
O u r  o p i n i o n  : s b a s e d  u p o n  t he  f o l l o w i n g  l e g a l  p r i n c i p l e s  a n d  
r e a s o n i n g .

ine A l a s k a  C o n s t i t u t i o n  p r o h i b i t s  the t r a n s f e r  of  
p u b l i c  p r o p e r t y  e x c e p t  f o r  a p u b l i c  p u r p o s e .  A l a s k a  C o n s t . ,  
ar t.  IX, § 6. G e n e r a l l y ,  t h i s ’r e q u i r e s  th a t  the  s t a t e  r e c e i v e  
f a i r  v a l u e  f o r  p r o p e r t y  .which it d i s p o s e s  r_. T h e  D e p a r t m e n t  
o f  A d m i n i s t r a t i o n  is b y  s t a t u t e  r e s p o n s i b l e  for d i s p o s i n g  of 
s u r p l u s  or o b s o l e t e  p r o p e r t y  o n  t e r m s  w h i c h  are "in the b e s t  
i n t e r e s t s  o f  the s t a t e . "  A S  4 4 . 7 1 . 0 1 0 .

T h e  v a l u e  of a s a l m o n  h a t c h e r y  is in its a b i l i t y  to 
e n h a n c e  t he  s u p p l y  of f i s h  to b e  c a u g h t  b y  c o m m e r c i a l  a n d  s p o r t
f i s h e r m e n .  S i n c e  the o w n e r s h i p  of  h a t c h e r y - p r o d u c e d  f i s h  is
n o t  r e t a i n e d  a f t e r  t h e y  l e a v e  the h a t c h e r y ,  the market: v a l u e  o f  
a h a t c h e r y  is d i f f i c u l t  to d e t e r m i n e .  T h e  e s t a b l i s h m e n t  o f  a 
h a t c h e r y  s e r v e s  a p u b l i c  p u r p o s e  b y  s u p p o r t i n g  b o t h  c o m m e r c i a l  
a n d  r e c r e a t i o n a l  f i s h i n g  in t h e  st at e.  See W r i g h t  v. C i t y  o f  
P a l m e r , 4 68  P . 2d 3 26  ( A l a s k a  1 9 7 0 ) ,  h o l d i n g  that e n c o u r a g i n g  
i n d u s t r i a l  d e v e l o p m e n t  is a p u b l i c  p u r p o s e .  As a h a t c h e r y  b e ­
c o m e s  p r o d u c t i v e ,  its e c o n o m i c  b e n e f i t  is r e a l i z e d  d i r e c t l y  b y  
f i s h e r m e n .  In t r a n s f e r r i n g  r e s p o n s i b i l i t y  for a h a t c h e r y  to
th e p e o p l e  d i r e c t l y  b e n e f i t t e d  t h e  p u b l i c  p u r p o s e  c l a u s e  r e ­
q u i r e s  t h a t  t h e  s t a t e  o b t a i n  t e r m s  w h i c h  r e c o v e r  as m u c h  o f  t he  
p u b l i c  c o n t r i b u t i o n  as is r e a s o n a b l e  u n d e r  the c i r c u m s t a n c e s .

W e  c o n c l u d e  t h a t  a s i m p l e  t r a n s f e r  of o w n e r s h i p  w i t h ­
o u t  c o m p e n s a t i o n  to the s t a t e  w o u l d  be su sp ect. If o w n e r s h i p
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is t r a n s f e r r e d ,  t h e  s t a t e  s h o u l d  r e c e i v e  r e a s o n a b l e  c o m p e n s a­
t i o n  f o r  i t s  c o s t s .  A s  an a l t e r n a t i v e ,  a le a se  o f  th e  h a t c h e r y  
f o r  a n o m i n a l  f e e  w i t h  the l e s s e e  p a y i n g  f o r  o p e r a t i o n  a nd  
m a i n t e n a n c e  a n d  i n d e m n i f y i n g  t he  s t a t e  f r o m  l i a b i l i t y  for a n y  
h a r m  a r i s i n g  f r o m  o p e r a t i o n  o f  t he  h a t c h e r y  w o u l d  be  c o n s i s t e n t
w i t h  t h e  p u b l i c  p u r p o s e  cl ause. See L i e n  v. C i t y  of K e t c h i k a n ..
3 8 3  P . 2 d  721 ( A l a s k a  1963), r e g a r d i n g  a s i m i l a r  l e a s e  of a p u b -
l i c  h o s p i t a l  to a n o n p r o f i t  c o r p o r a t i o n .

W e  n o t e  t h a t  the g e n e r a l  o b l i g a t i o n  b o n d s  w h i c h  w e r e  
i s s u e d  to p a y  f o r  t h e  h a t c h e r i e s  do n o t  r e q u i r e  the s t a t e  to 
c o n t i n u e  o w n e r s h i p  or  o p e r a t i o n  o f  t h e  h a t c h e r i e s .  19 7 4 A l a s k a  
S e s s .  L . , ch. 133; 1 9 7 6  A l a s k a  Sess. L . , ch. 214; 1 9 7 8  A l a s k a  
Sess.. L. , ch. 140 ; 1 9 8 0  A l a s k a  Sess. L. , ch. 91. H o w e v e r ,  the 
m o n e y  r e c e i v e d  f r o m  t h o s e  b o n d  i s s u e s  m a y  n o t  b e  s p e n t  f o r  a ny 
o t h e r  p u r p o s e  w i t h o u t  an  a p p r o p r i a t i o n .  T h e r e  is a l e g a l  q u e s­
t i o n  as to w h e t h e r  m o n e y  r e c e i v e d  f r o m  a b o n d  i s s u e  b u t  n o t  
s p e n t  f o r  t h e  p u r p o s e s  f o r  w h i c h  the b o n d s  w e r e  a u t h o r i z e d  m a y  
b e  r e a p p r o p r i a t e d  f o r  a n o t h e r  p u b l i c  p u r p o s e  or m u s t  b e  u s e d  to 
r e d e e m  t h e  b o n d s .  W e  w i l l  d e f e r  a d d r e s s i n g  this q u e s t i o n  u n t i l  
it is d i r e c t l y  p r e s e n t e d .  W e  h o p e  t h a t  this a n s w e r s  y o u r  q u e s­
t i o n s .

L L D / p j g

c c : Hon. J i m  D u n c a n
H o u s e  o f  R e p r e s e n t a t i v e s



Alaska Statutes

Title 16. Fish and Game.
C hap te r
10. Fisheries and Fishing Regulations (§§ 16.10.010 — 16.10.720) 
20. Conservation and Protection o f A laskan W ild life (§§ 16.20.010 — 

16.20.320)
51. A L jk a  Seafood M arketing Institute (§§ 16.51.010 —  16.51.180)
52. Fishery Industria l Technology Center (§§ 16.52 010 —  16.52.070) 
55. Shooting and F irearm  Safety (§§ 16.55.010 — 16.55.040)

C hapter 05. Fish and Game Code.
Article
4. Licensing of Commercial F ishing Crewmembere and Vessels (§& 16.05.440 — 

16.05.720)

A rtic le  1. The  D ep a rtm en t o f  F ish and Game.
Section Section
50. Powers and duties of com m issioner hun ting  and fishing
65. A pplication extension 110. Composition of fund
90. O rganization of the departm ent 130. Diversion of funds prohibited
94. D uties of section of subsistence

Sec. 16.05.050. P ow e rs  and du ties o f  com m issioner. The com­
missioner has, but not by way o f lim itation , the following powers and 
duties:

(1) assist the United States Fish and W ild life Service in the 
enforcement o f federal laws and regulations pertaining to fish and 
game;
. ,(2) through the appropriate state agency, acquire by gift, purchase, 
or lease, or other law fu l means, lands, buildings, water, rights-of-way, 
or other necessary or proper rea l ur personal property when the acqui­
sition is in the interest o f fu rthering an objective or purpose o f the 
department, and the state;

(3) design and construct hatcheries, pipe lines, rearing ponds, 
fishways, and other projects beneficial for the fish and game resources 
o f the state;

(4) accept money from  any person under conditions requiring the use 
o f the money for specific purposes in the . v  herance of the protection, 
rehabilitation, propagation, preservation, or investigation o f the fish 
and game resources o f the state or in settlement o f claims for damages 
to fish or game resources;
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(5 ) collect, classify, and disseminate statistics, data and information 
as in his discretion w ill tend to promote the objects o f AS 16.05.010 — 
16.05.950;

(6) capture, propagate, transport, buy, sell, or exchange fish or game 
or eggs for propagating, scientific or stocking purposes;

(7) Repealed by § 2 ch 227 SLA 1970.
(8) provide public facilities where necessary or proper to facilitate 

the taking o f fish or game, and enter into cooperative agreements with 
any person to effect them;

(9) adm inistrative, budgeting, and fiscal powers;
(10) the supervision and maintenance, including construction a r d 

operation, o f vessels used by the Department o f Fish and Game;
(11) authorize the holder o f an interim-use permit under AS 

16.43.010 — 16.43.380 to engage on an experimental basis in commer­
cial taking o f a fishery resource with vessel, gear, and techniques not 
presently qualifying for licensing under AS 16.05.010 — 16.05.950 in 
conformity w ith standards established by the A laska Commercial 
Fisheries En try  Commission. . '

(12) [E ffe c tiv e  un til J a n u a ry  1, 1983] not later than March 31 o f 
each year, provide to the commissioner o f revenue the names of those 
fish'and shellfish species which he designates as developing commer­
cial fish species fo : .ue follow ing fiscal year o f the state; a fish or 
shellfish species is a developing commercial fish species if, within a 
specified geographical region,

(A) the optimum yield from  the harvest o f the species has not been 
reached;
(B) a substantial portion o f the allowable harvest o f the species has 

been allocated to fishing vessels o f a foreign nation; or
(C) a commercial harvest o f the fish species has recently developed.

[E ffe c tive  J a n u a ry  1, 1983) not later than January 31 o f each
year, provide to the commissioner o f revenue the names o f those fish 
and shellfish species which the commissioner o f fish and game desig­
nates as developing commercial fish species for that calendar year; a 
fish or shellfish species is a developing commercial fish species if, 
within a specified geographical region,

(A) the optimum yield from the harvest o f the species has not been 
reached;
(B) a substantial portion o f the allowable harvest o f the species has 

been allocated to fish ing vessels o f a foreign nation; or
(C) a commercial harvest o f the fish species has recently developed. 

(§§ 6 ,1 1  a rt I ch 64 SLA 1959; am § 1 ch 42 SLA 1963; am § 2 ch 227 
SLA 1970; am § 2 ch 79 SLA 1973, am § 12 ch 79 SLA 1979; am § 1 
ch 82 SLA 1982)

E ffec t o f a m e n d m e n ts . — The 1979 
am endm ent, added parag raph  (12).

The 1982 am endm ent, effective Ja n u a ry

1, 1983, substitu ted  "January  31" for 
"M arch 31," "the comm issioner of fish and 
game designates" for "he designates," and
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" th a t calendar year"  for "the following 
f isca l year of the s ta te"  in th e  introductory 
language of paragraph  (12).

E d ito r 's  n o te s . — Section 14, ch. 79, 
SLA 1979 provides in subsection (bl. "Not 
la te r than  30 days a fter the effective date 
of th is  Act, th e  com m issioner of fish and 
game shall designate fish and shellfish 
species as developing comm ercial fish 
species in accordance w ith AS 
16.05.050(12) for the  purpose of taxing 
developing comm ercial fish species from 
the effective date of th is  Act and until 
Ju n e  30, 1980."

Section 14, ch. 79, SLA 1979, as 
amended by J 13, ch. 155, SLA 1980 pro­
vides in subsectio.. (a): "The taxes paid for 
the 1976 calendar vear under AS 43.75

shall be shared w ith m unicipalities in 
accordance w ith AS 43.75.130 and 
43.75 135, as thooe sections read before 
th e ir respective am endm ent and repeal by 
th is Act. The taxes paid for th e  1979 calen­
d ar year and for each succeeding calendar 
year shall be shared w ith m unicipalities in 
accordance w ith AS 43.75.130 as amended 
by sec. 11 of th is  Act."

Section 14, rh . 82, SLA 1982, provides: 
'T h e  designation of developing commer­
cial fish species required to be made not 
la te r than  Jan u ary  31, 1983, under AS 
16.05.050(12), as amended in sec. 1 of th is 
Act, supersedes the designation of 
developing commercial fish species for the 
fiscal year ending Ju n e  30, 1983."

Sec. 16.05.060. Em ergency open ings and c losu res .

NOTES TO  D EC ISIO N S

E ffect o f o rd e r s .  - A uthorised by this 
section, emergency closure orders have the 
force and effect of law. FA' Am. Eagle, 
ADF&G No. 39 v. S tale , Sup. Ct. Op, No. 
2227 (File Nos. 3973, 3974, 4023), 620 P.2d 
657 (1980).

V ag u en ess  o f o rd e r . — The closure of 
a shellfish d is tric t by em ergency order was 
not in term s so vague tha t men of common 
intelligence m ust necessarily guess at its 
meaning and differ as to its  application, in 
violation of the due process righ ts of a 
fishing vessel’s owners. FA ' Am Eagle, 
ADF&G No. 39 v. S late , Sup. Ct. Op. No. 
2227 (File Nos. 3973, 3974, 4023), 620 P.2d 
657 (1980).

A rea  cloned . — T his section does not 
prohibit the closure of an en tire  statistical 
area of king crab stocks or d istric t thereof 
F/V Am. Eagle, ADF&G No. 39 v. S tate, 
Sup. Ct. Op. No. 2227 (File Nos. 3973,

3974, 40231 620 P.2d 657 (1960 .
U se to  en fo rc e  re s o u rc e  

m a n a g e m e n t p la n  — If the Board of 
F isheries properly adopted a plan for the 
m anagem ent of s ta te  fishery resources, 
the Commissioner of the Departm ent of 
Fish and Game could enforce that policy 
through the emergency order process. 
Kenai Peninsula F isherm an’s Coop. Ass’n 
v. S tate, Sup, Ct. Op. No. 2358 (File No. 
5072), 628 P .2d 897 (1961).

S e lec tive  c lo su re s , — The Commis­
sioner of the D epartm ent of Fish and 
Game may use the emergency order pro­
cess to close down one type of fish er/ and 
not another in order to im plem ent a policy 
establish ing  priorities of use. Kenai 
Peninsula F isherm an’s Coop. Asf’ii v. 
S tate , Sup. Cl. Op. No. 2366 (File No. 
5072', 628 P.?ct 397 (1981)

Sec. 16.05.065. A pp lica tion  extension , (a) The commissioner 
shall extend the time and dates during which application may be made 
for fish or game registration i f he finds that

(1) the conseivalion and management o f the fish or game resource 
w ill not be affected adversely; and

(2) the fa ilu re  to timely apply is the resu lt o f excusable neglect.
(b) The fee for an extension granted under this section is $45.
(c) As used in this section, "excusable neglect" does not include 

un fam ilia rity with or ignorance o f applicable laws and regulations, In 
order to show excusable neglect, a person must have demonstrated,

3
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(3) "commission” means the A laska Commercial Fisheries Entry 
Commission;

(4) "debtor” means an idiviaual commercial fisherman who either 
in itia lly  contracts for a loan under AS 16.10.333 —  16.10.337 or 
assumes a loan as provided in those sections. (§ 1 ch 134 SLA 1972; am 
§ 5 ch S3 SLA 1978)

E ffec t o f am en d m en t* . — The 1976 
am endm ent adcisd parag raphs (3) and (4).

E d ito r 's  n o te s . — As to legislative see 5 1, ch. 59, SLA 1979, in the 1979 Tern-
findings coi.~«ming salm on enhancem ent porary and Special Acts and Resolves,
and purpose of AS 16.10,376 — 16.10.620,

Sec. 16.10.380. R eg ion a l assoc ia tions , (a) The commissioner 
shall assist in and encourage the formation o f qualified regional asso­
ciations for the purpose o f enhancing salmon production. A regional 
association is qualified i f  the commissioner determines that

(1) it is comprised o f associations representative of commercial 
fishermen in the region;

(2) it includes representatives o f other user groups interested in 
fisheries within the region who wish to belong; and

(3) it possesses a board of directors which includes no less than one 
representative o f each user group that belongs to the association.

(b) In this section "user group” includes, but is not limited to, sport 
fishermen, processors, commercial fishermen, subsistence fishermen, 
and representatives o f local communities.

(c) A qualified regional association, when it becomes a nonprofit 
corporation under AS 10 .20 ,00b— 10.20.725. iiiCoiablished as a service 
area in the unorganized borough under AS 29.03.020 for the purpose 
of providing salmon enhancement services. (§ 2 ch 161 SLA 1976; am 
§ 2 ch 59 SLA 1979)

h'Trict o f  am en d m en t* . — The 1979 
iinundiiient ndded subsection (c).

A rtic le  8. Sa lm on H atche ries .
Section
380. Regional associations 
365. [Transferred)
420. Conditions of a perm it

S ec tion
440. Regulation
460. inspection o fha tc 'ie ry
470. A nnual report

50



S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R
J u n e a u

J u l y  19, 1983

The H on o ra b le  Ja im a r K e r t t u l a  
P r e s i d e n t ' o f  th e  Senate 
A la s k a  S t a t e  L e g i s l a t u r e  
Pouch V
Juneau, AK 59811

Re: CS SB 156 (R ls )  —
R e la t in g  to  th e  s a le ,  
le a s e ,  o r  g r a n t  o f  
s t a t e  h a tc h e ry  
f a c i l i t i e s .

Dear M r. P r e s id e n t :

Under th e  a u t h o r i t y  g ra n te d  i n  a r t .  I I ,  se c . 15, o f  th e  
A la s k a  C o n s t i t u t i o n ,  I  have v e to e d  Com m ittee S u b s t i t u t e  
f o r  S enate  B i l l  No. 156 ( R l s ) .

The s a l e ,  le a s e ,  o r  g r a n t in g  o f  p u b l i c l y  f in a n c e d ' h a tc h e ry  
f a c i l i t i e s  to  th e  p r i v a t e  s e c t o r ,  some o f  w hic h  have been 
c o n s t r u c t e d  w it h  p u b l i c l y  endorsed bond m o n ie s, r e p r e s e n ts  
a m a jo r  p u b l i c  p o l i c y  is s u e  h a v in g  s i g n i f i c a n t  lo n g  term 
i n s t i t u t i o n a l  i m p l i c a t i o n s .  T h is  A d m i n i s t r a t i o n  may 
c o nc lu d e  a f t e r  th oroug h r e v ie w  o f  th e  s u b je c t  t h a t  i t  i s  
i n  th e  p u b l i c  i n t e r e s t  to  p r o v id e  f o r  such t r a n s f e r s .  
However, t h a t  p o l i c y  d e t e r m in a t io n  lias y e t  to  be 
d e v e lo p e d .

I  asked my F is h e r i e s  Task Force to  r e v ie w  th e  s t a t e ' s  
h a tc h e r y  program and recommend to  me lo n g  term  g o a ls  and 
o b j e c t i v e s  f o r  t h i s  im p o r ta n t  a c t i v i t y .  The Task Force 
d id  r e v i c ;  th e  program, b u t  made a d e t e r m in a t io n  t h a t  th e  
is s u e  ws.j c o m p lic a te d  and o_' such im p o rta n c e  t h a t  th e y  
u l t i m a t e l y  recommended I  e s t a b l i s h  a s p e c ia l  A q u a c u ltu r e  
P o l i c y  Study Group to  p e rfo rm  tn e  n e c e s s a ry ,  in d e p th  
a n a l y s i s  o f  the p r e s e n t  program, g o a ls  and problem s o f  th e  
s t a t e ' s  salmon a q u a c u ltu r e  program .
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■rrh e  H o n o r a b l e  

J a l m a r  K e r t t u l a Pa ge  T wo

T h e  G o v e r n o r  is e l e c t e d  b y  t h e  c i t i z e n s  a n d  is d i r e c t l y  
a c c o u n t a b l e  to t h e  c i t i z e n s .  T h i s  b i l l  f r a g m e n t s  t h a t  
l i n e  o f  a c c o u n t a b i l i t y  b y  r e q u i r i n g  t h e  r e g i o n a l  q u a s i -  

, p r i v a t e ,  n o n - p r o f i t  a s s o c i a t i o n s  t o  a p p r o v e  o f  t r a n s f e r  to 
n o n - a s s o c i a t i o n ,  p r i v a t e ,  n o n - p r o f i t  o p e r a t o r s ,  t h u s  
g i v i n g  a g r o u p  i n  t h e  p r i v a t e  s e c t o r  v e r y  u n u s u a l  a u t h o r­
i t i e s  o v e r  e x e c u t i v e  a c t i o n s .

T h e  A t t o r n e y  G e n e r a l  h a s  a l s o  a d v i s e d  m e  t h a t  t h e r e  is a 
p o s s ; h l e  c o n s t i t u t i o n a l  p r o b l e m  w i t h  t h e  b i l l  i n  its 
p r o v i s i o n  t h a t  t h e  c o m m i s s i o n e r  m a y  g r a n t  h a t c h e r i e s  to 
a q u a c u l t u r e  a s s o c i a t i o n s  o r  n o n - p r o f i t  h a t c h e r y  c o r p o r a­
tions .  If " g r a n t "  m e a n s  w i t h o u t  p a y m e n t ,  as i t  p r e s u m a b l y  
d o e s ,  the t r a n s a c t i o n  m i g h t  b e  in  v i o l a t i o n  of  the 
r e q u i r e m e n t s  of  A r t i c l e  IX, S e c t i o n  6 o f  t h e  S t a t e  
C o n s t i t u t i o n ,  w h i c h  p r o h i b i t s  t h e  e x p e n d i t u r e  o f  p u b l i c  
m o n e y  o r  t r a n s f e r  o f  p u b l i c  p r o p e r t y  for o t h e r  t h a n  p u b l i c  
p u r p o s e s .  S i m i l a r  p r o b l e m s  m i g h t  a r i s e  if a h a t c h e r y  w a s  
s o l d  f o r  l e s s  t h a n  i t s  f a i r  m a r k e t  v a l u e .

U n t i l  t h e s e  s e v e r a l  i s s u e s  a r e  c l a r i f i e d  a n d  u n t i l  t h e  
L e g i s l a t u r e  a n d  i h a v e  h a d  a n  o p p o r t u n i t y  to e s t a b l i s h  the 
s t a t e ’s A q u a c u l t u r e  P o l i c y  I h a v e  d e t e r m i n e d  t h a t  it  is 
n o t  in the p u b l i c ' s  i n t e r e s t  to a p p r o v e  th i s  l e g i s l a t i o n  
a n d  p e r h a p s  to a l l o w  t h e  t r a n s f e r  o f  a f a c i l i t y  p r i o r  to 
m a k i n g  t h e s e  d e t e r m i n a t i o n s .

S i n c e r e l y ,

G o v e r n o r
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TO: Senate Resources Committee Members

FROM: Senate Resources Com m ittee S t a f f

RE: March 25 H ea rin g

DATE: March 24, 1983

P O U C H  V 
S T A T E  C A P I T O L  

J U N E A U .  A  L as S K A  S 9 B I I  
( 9 0 7 ) 465*3634 
( 9 0 7 )  465*3635

On F r id a y ,  March 25 a t  3 :0 0  pm in  the B e ltz  Room, the 
f o l l o w i n g  b i l l s  w i l l  be heard :

SB 120 AN ACT RELATING TO SOIL AND WATER CONSERVATION.

The sponsor o f  SB 120 has requested t h a t  the Committee 
c o n s id e r  Sponsor S u b s t i t u t e  f o r  SB 120 in  l i e u  o f th e  o r i g i n a l  
b i l l .

SSSB 120 c r e a te s  th e  S o i l  and Water C o n s e r v a t io n  Board in  
p la c e  o f  the S o i l  C o n s e r v a t io n  Board, and r e p la c e s  the c u rre n t  
system  of one S o i l  C o n s e r v a t io n  D i s t r i c t  (w hich in c lu d e s  the 
area o f  the e n t i r e  s t a t e )  d iv id e d  in t o  s u b d i s t r i c t s ,  w ith  a system 
o f  S o i l  and Water C o n s e r v a t io n  D i s t r i c t s .

the  membership of the Board i s  in c re a s e d  to a l lo w  fo r  
a p p o in tm e n t o f  1 member from  each of 5 geographic  areas o f  the 
s t a t e ;  each board member must be a producer o f  renew able re sou rce s 
and have a c o o p e r a t iv e  agreement w ith  a s o i l  and w ater 
c o n s e r v a t io n  d i s t r i c t ,  r a t h e r  than p o s s e s s in g  land as is  c u r r e n t ly  
r e q u ir e d .  The B o a rd 's  a d v is o r y  d u t ie s  are in c re a s e d  to a l lo w  
them to  h o ld  p u b l ic  h e a r in g s  and to re v ie w  a p p e a ls .  The Commissioner 
o f D N R -is  a u t h o r iz e d  to a p p o in t  an e x e c u t iv e  d i r e c t o r  and c l e r i c a l  
s t a f f  to  a s s i s t  the Board.

The f o l l o w i n g  3 b i l l s  have passed out o f the Resources 
Subcom mittee on F i s h e r i e s .  Recommendations of the Subcommittee 
have been in c o r p o r a t e d  i n t o  d r a f t  Committee S u b s t i t u t e s ,  which w i l l  
be d is c u s s e d  by S enator M u lc a h y , Subcommittee Chairm an, at the 
hear i n g .



CSSB 73 AN ACT RELATING TO COMMERCIAL FISHING LOANS, which
I

changes th e  r e s id e n c y  re q u ire m e n t fo r  a commercial f i s h i n g  lo a n  
from  5 y e a r s  to 2 y e a rs .

CSSB 136 AN ACT RELATING TO THE OPERATION OF STATIONARY FISHING 
GEAR, w hich p ro v id e s  exem ptions to the p re s e n t re q u ire m e n t t h a t  
a p e r m it  h o ld e r  be p h y s i c a l l y  p re s e n t d u r in g  the o p e r a t io n  of 
s t a t i o n a r y  f i s h i n g  gear.

CSSB 156 AN ACT RELATING TO THE SALE, LEASE OR GRANT OF STATE 
HATCHERY F A C IL IT IE S ,  which a l lo w s  the Commissioner o f F is h  and 
Game to s e l l ,  le a s e ,  or grant a s t a t e  h a tc h e r y  f a c i l i t y  to a 
q u a l i f i e d . r e g i o n a l  a q u a c u ltu re  a s s o c i a t i o n .

The f o l l o w i n g  two b i l l s  w i l l  a ls o  be heard:

SR 0 RELATING TO THE CROSS ISLAND WELL

SR 2 r e s o lv e s  t h a t  the  N orth  S lope Borough n o t impose 
r e s t r i c t i o n s  in  a d d i t i o n  to those a lr e a d y  r e q u ir e d  by the s t a t e  
on the  o p e r a to r  o f  the Cross I s la n d  W e ll  in  the B e a u fo rt  Sea.

SB 151 AN ACT RELATING TO REGIONAL RESOURCE DEVELOPMENT AUTHORITIES.

The Committee w i l l  be c o n s id e r in g  f u r t h e r  a Committee 
S u b s t i t u t e  f o r  SB 151. A d d i t io n a l  amendments to the CS are 
s t i l l  b e in g  p re p a re d , and w i l l  be s u b m itte d  to you under se p a ra te  
cover p r i o r  to F r i d a y 's  h e a r in g .

I t  i s  hoped th a t  f i n a l  Committee a c t io n  could be taken 
on s e v e r a l  o f  th e s e  b i l l s .



Alaska Statutes

Title 16. Fish and Game.
C h a p t e r

10. Fisheries and Fishing Regulations (§§ 16 .10 .010 — 16.10 .720 ;
20. Conservation and Protection of A laskan W ild life  (§§ 16.20.010 — 

16.20.320)
51. A laska Seafood M arketing Institute 16.51.010 —  16.51.180)
52. F ishe iy Industria l Technology Center (§§ 16.52.010 — 15.52.070) 
55. Shooting and F irearm  Safety (§§ 16.55.010 — 16.55.040)

C hap ter  05. Fish and Game Code.
Article
4. L icensing of Com m ercial F ish ing  C re^m em hers and Vessels (H  16.05.440 — 

16.05.720)

Article 1. The D epartm ent of Fish aud  Game.
Section! Section
50. Po.“'er? and duties of com m issioner hun tin g  and fishing
65. A pplication extension 110. Composition of fund
90. O rganization  of the departm en t 130. D iversion of funds prohibited
94. D uties of section of subsistence

Sec. 16.05.050. P ow e rs  and  duties o f com m iss ione r. The com­
m issioner has, but m t by way of lim itation , the follow ing powers and 
duties:

(1 ) assist the United States Fish and W ild life  Service in the 
enforcement o f federal laws and regulations pertaining to fish and 
game;
. .(2) through the appropriate state agency, acquire by gift, purchase, 
or lease, or other law fu l means, lands, buildings, water, rights-of-way, 
or other necessary or proper real or persona) property when the acqui­
sition is in the interest of furthering an objective or purpose o f the 
department and the state;

(3 ) design and construct hatcheries, pipe lines, rearing ponds, 
fishways, and other projects beneficial for the fish and game resources 
o f the state;

a
(4 ) accept m on e y  from any person under conditions requiring the use 

o f the money for specific purposes in the furtherance of the protection, 
rehab ilita tion , propagation, preservation, or investigation o f the fish 
and game resources o f the state or in settlement o f claims for damages 
to fish or game resources;

1
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§ 16.05 .050 Alaska St a t ic s  Supplement ? 16.05! 050
(5) collect, c lassify, and dissem inate statistics, data and information 

as in h is discretion w ill tend to promote the objects o f AS 16 .05.010 — 
16.05 .950 ;

(6 ) capture, propagate, transport, buy, sell, or exchange fish or game 
or eggs for propagating, scientific or stocking purposes;

(7) Repealed by •§ 2 ch 227 SLA  1970.
(8) provide public fac ilities where necessary or proper to facilitate 

the talcing o f fish or game, and enter in to cooperative agreements with 
any person to effect them ;

(9 ) adm inistrative, budgeting, and .'rea l powers;
(10 ) the'supervision arid maintenance including construction and 

operation, o f vessels used by the Department o f F ish and Game;
(11 ) authorize the holder o f an interim-use perm it under AS 

16,4-3.010 —  16.43 .380 to engage on an experimental basis in commer­
cial taking o f a fishery resource with vessel, gear, and techniques not 
presently qua lify .ng fo r licensing under AS 16.05.010 — 16.05 .950 in 
conform ity with standards established by the A laska Commercial 
Fisheries En try  Commission. . '

(12 ) [E ffe c tiv e  u n til 'J a n u a ry  1, 1983] not later than March 31 of 
each year, provide to the commissioner of revenue the names of those 
fish and she llfith  species which he designates as developing commer­
cial fish species for the fo llow ing fiscal year o f the state; a fish or 
shellfish species is a developing commercial fish species if, w ithin a 
specified geographical region,

(A ) the optimum yie ld from the harvest of the species has not been 
reached;

(B ) a substantial portion o f the a llowable harvest o f the species has 
been allocated to fishing vessels o f a foreign nation; or

(C ) a commercial harvest of the fish species has recently developed.
[E ffe c tiv e  J a n u a ry  1, 1983] not la te r than January 31 o f each

year, provide to the commissioner o f revenue the names of those fish 
and shellfish species which the commissioner of fish and game desig­
nates as developing commercial fish species for that calendar year; a 
fish or shellfish species is a developing commercial fish species if, 
w ithin a specified geographical region,

(A ) the optimum yie ld from  the harvest of the species has not been 
reached; *•.*

(B ) a substantial portion o f the a llow ab le harvest o f the species has 
been allocated to fishing vessels o f a foreign nation; or

(C ) a commercial ha rvest of the fish species has recently developed. 
(fc§ 6, ] 1 art 1 ch 64 SLA 1959; am. § 1 ch 42 SLA 1963; am § 2 ch 227 
SLA 1970; am § 2 ch 79 SLA 1973; am § 12 ch 79 SLA 1979; am § 1 
ch 82 SLA 1982) ’

E ffec t o f a m e n d m e n t* . — The 1979 1, )9S3, substitu ted  "January  31" for
am endm ent, adoed p arag rap h  (12). "M arch 31 ," 'th e  com m issioner of fish and

T he 1982 am endm ent, effective J a n u a ry  game designates" for "he designates," and



5 16.05.060 F ish  and Gam e 16.05.065

" th a t calendar y ea r"  for "the following 
fiscal year of the s ta te"  in  the introductory 
language of p a rag rap h  (12).

E d ito r 's  n o te s . — Section 14, ch. 75, 
SLA 1979 provides in  subsection (b): 'N ot 
la te r  th an  30 days a fter the effective date 
of th is Act, th e  com m issioner of fish and 
gam e shall designate  fish and shellfish 
species as developing commercial fish 
species in accordance w ith AS 
16.05.050(12) for the  purpose of tax ing  
developing com m ercial fish species from 
th e  effective date  of th is Act and un til 
J u n e  30, 1980.”

shall be shared with m unicipalities in 
accordance w ith AS 43 75.130 and 
43.75.135, as those sections read before 
th e ir  respective am endm ent and repeal by 
lh if Act. The taxes paid for the 1979 calen­
dar year and for each succeeding calendar 
year shall be shared w ith m unicipalities in 
accordance w ith AS 43.75.130 as amended 
by se t. 11 of th is  A c t”

Section 14. ch. £2, SLA 19E2, provides: 
'T h e  designation of developing com m er­
cial fish species required  to be made not 
la te r  th an  Ja n u a ry  31, 1963, under AS 
16.05.050(12), as am ended ir. sec. 1 of tlu s

Section 14, ch. 79, SLA 1979, as Act, supersedes the designation of
am ended by |  13, ch.. 155, SLA 1960 pro­
vides in subsectii'D (a): "The taxes paid for 
th e  1976 ca lender year under AS 43.75

developing comm ercial fish species for the 
fiscal veer ending Ju n e  30, 1963 '

Sec. 16.05.060. Em ergency openings ana closures.

N O T E S TO D E C ISIO N S

E ffec t o f o rd e r s .  — A uthorised by th is 
section, em ergency closure o rd e r th a v f the 
force and effect of law. FA' Am Eagle, 
ADF&G No. 39 v. S ta le , Sup. Cl. Op No 
2227 (File Nos. 3973,3974,4023), 620 P.2d 
657 (I960).

V a g u e n e ss  of o rd e r .  — The closure of 
a shellfish d is tric t by em ergency order w ar 
nol in term s so vague th a t men of common 
in telligence m ust necessarily  guess a t its 
m eaning and differ as to its application, in 
violation of th e  due proctsr righ ts of a 
fishing vessel'r ow ners. FA' Am Eagle, 
ADF&G No. 39 v. S ta te , Sup. C l Op. No 
2227 (File Nos. 3973.3974,4023), C20 P.2c 
657 (I960).

A re a  c lo se d . — T his section docs nol 
prohibit th e  closure of an en tire  sta tistica l 
area of k ing e.r: . stocks or district thereof 
FA' Am. E agle, ADF&G No 39 v, S tale, 
Sup, Ct. Op. No. 2227 (File Nos 3973,

3974, 4023) 620 P.2d 657 <!950..
U se  to  e n fo rc e  re s o u rc e  

m a n a g e m e n t p la n . — If the Board of 
F isheries properly adopted t  plan for the 
m anagem ent of s ta te  fishery resources, 
ih t Commissioner of the D epartm ent of 
Fish and Game could enforce tha t policy 
th rough  the em ergency order process 
K enai Penin . a l t  F isherm an 's Coop, Ass'n 
v S u te ,  Sup. C t Op No, 2356 (File No 
5072), 626 P.2c 897 (1961)

S e lec tiv e  c lo s u re s . — Tnc Commie- 
sicner of the D epartm ent of Fish end 
Game may use the emvigency order pro­
cess tc* close down one t y x  of fishery and 
not m .ither in Order to irr, plement a policy 
establish ing priorities of use. K enai 
Periinsulr. F ish e rm an ’s Coop, Ass’n v. 
Stat-e, Sup. Ct Op. No. 2356 (File No. 
5072), 626 P.2d 897 0 9 B 1 '

Sec. 16 .05 .065 . A pp lic a tion  extension , (a) The commissioner 
sha ll extend the time and dates during which application may be made 
for fish or game registration i f  he finds that

(1) the conservation and management o f the fish or game resource 
will not be aff-cted adversely; and

(2) the' fa ilu re  to timely anoly is the resu lt of excusable neglect.
Cb) The fee for an ex-tension jrranled under this section is 545,
(c) As used in this section, "excusable •gleet" does not include 

un fam ilia rity  with or ignorance of applicable laws and regulations. In 
order to show excusable neglect, a person must have demonstrated,

3



(3) ,,coInInission,’ means the A laska Comm c Fisheries Entry- 
Commission;

(4) "debtor" means an individual commercial fisherman who either 
in itia lly  contracts fo r a loan under AS 16.10 .333 — 16.10.337 or 
assumes a loan as provided in those sections. (§ 1 ch 134 SLA  1972; am 
§ 5 ch 83 SLA 1978 )

E ffec t o f  am  en d  m e a ts .  — The 1976 
am endm ent added p a rag rap h ! C3) and  (4).

Article L Salmon Hatcheries.
Section Section

380. R egional associations 440. R egulation
385. [T ransferred) 460. Inspection of hatchery
420. C onditions of a p e rm it 470. A nnual report

f 16.10.3S0 Alaska S t a t u t e s  S u p p l e m e n t  ' § 16.10.380

E d ito r 's  notes.. — As tc leg isla tive  see* 1, ch. 59, SLA 1979, in the 197.9 Tern-
findings concerning sa lm on  enhancem ent porary and  Special Acts and Resolves,
and purpose of AS 16.10.375 — 16.10.620,

Sec. 16.10.380. R eg ion a l a ssoc ia tion s , (a) The commissioner 
shall assist in and encourage the formation o f qualified regional asso­
ciations for the purpose o f enhancing salmon production. A regional 
association is qualified i f the commissioner determines that

(1) it is comprised of associations representative of commercial 
fishermen in the region;

(2 ) it includes representatives o f other user groups interested in 
fisheries within the region who wish to belong; and

(3 ) it possesses a board o f directors which includes no less than one 
representative o f each user group that belongs to the association.

(b) In  this section "user group” includes, but is not lim ited to, sport 
fisnermen, processors, commercial fishermen, subsistence fishermen, 
and representatives of local communities,

(c) A qualified regional association, when it becomes a nonprofit 
corporation under AS iCl.2 0 .0 0 5— 10.20.725, is established as a service 
area in the unorganized borough under AS 29.03 .020 for the purpose 
of providing sa lm on enhancement services. (§ 2 ch 161 SLA 1976; am 
§ 2 ch 59 SLA 1979 )

E ffe c t o f n m '.n d n ie n u -  — The 1979 
am endm ent added subs^cticn (c).
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C a s s  M . P a rs o n s  

E x e c u t iv e  Director

UNITED FISHERMEN OF ALASKA
MAILING ADDRESS & OFFICE 

197 SOUTH FRANKLIN ST. 
JUNEAU. ALASKA 99801 

907 586-2820

March 15, 1983

Honorable Bob Mulcahy 
Chairman
Subcommittee on Fisheries 
Pouch V
Juneau, Alaska 99811 

Dear Senator Mulcahy:

During i t s  la s t  annual board meeting in February, the United 
Fishermen of Alaska's Board of Directors endorsed the concept 
of transfering state hatchery f a c i l i t i e s  to priva te  n o n -p ro fit  
aquaculture associations in  the event the FRED D iv is io n  o f the 
Department of Fish and Game is  faced with the necessity o f  c losing 
state hatchery f a c i l i t i e s .

The UFA favors passage ; T Senate B i l l  156, a b i l l  allow ing the- 
State of Alaska the statutory authority to transfer, by lease or 
sale, state hatchery f a c i l i t i e s  to q u a lif ied  regional aquacul­
ture associations.

Sincerely,

( j p ^ o  l / V A . V ~ ' 5̂
Cass M. Parsons
UFA Executive Director

CMP/jb
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