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A L A S K A  S T A T E  L E G I S L A T U R E  - S E N A T E  
l A M P  C O M M I T T E E  O N  L A B O R  A N D  C O M M E R C E

S E N A T O R  R I C H A R D  I. E L I A S O N  P O U C H  V  • J U N E A U .  A L A S K A  9 9 8 1 1

C H A I R M A N  ( 9 0 7 )  4 6 S - 3 8 4 4

O F F IC IA L  f tU SIN KIf l

M E M O R A N D U M

T O :  D i c k  M o nktnan

A s s i s t a n t  A t t o r n e y  G e n e r a l

FROM: S e n a t o r  D i c k  E l i a s o n ,  C h a i r

S e n a t e  L a b o r  a n d  C o m m e r c e  C o i M i t t e e

D A T E : A p r i l  6 ,  1 9 8 4

R E : " W h i t e  P a p e r "  f r o m  A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s

SB 5 3 7 ,  " A n  A c t  r e l a t i n g  t o  t h e  r e a l  e s t a t e  s u r e t y  f u n d " ,  i s  p r e s e n t l y  

u n d e r  c o n s i d e r a t i o n  b y  t h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e .  T h i s  

l e g i s l a t i o n  i n c o r p o r a t e s  t h e  s u g g e s t i o n s  p r o p o s e d  i n  t h e  " W h i t e  P a p e r "  

p r e p a r e d  b y  t h e  A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s .

As t h e  R e a l  E s t a t e  C o m m i s s i o n  h a s  r e q u e s t e d  f u r t h e r  a n a l y s i s  o f  t h e  

p r o p o s a l  b e f o r e  f o r m u l a t i n g  a p o s i t i o n  on SB 5 3 7 ,  t h e  S e n a t e  L a b o r  a n d  

C o m m e r c e  C o m m i t t e e  d e c i d e d  t o  d e f e r  a c t i o n  u n t i l  t h e  r e v i e w  p r o c e s s  i s  

c o m p l e t e .  T h i s  c o m m i t t e e  i s  v e r y  m u c h  i n t e r e s t e d  i n  y o u r  c o m m e n t s  

r e g a r d i n g  t h i s  " W h i t e  P a p e r " .
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~'FFICE OF THE ATTORNEY GENERAL

A p r i l  2 4 ,  1984

BILL SHEFFIELD, GOVERNOR 

R E P L  Y  T O :

□  1 0 3 1  W  4 t h  A  V E N U E  

S U I T E  2 0 0

A N C H O R A G E .  A L A S K A  9 9 5 0 1  

P H O N E :  1 9 0 7 )  2 7 6 - 3 5 5 0

□ 1 s t  N A T I O N A L  C E N T E R  

1 0 0  C U S H M A N  S T .

S U I T E  4 0 0

F A I R B A N K S ,  A L A S K A  9 9 7 0 1  

P H O N E :  ( 9 0 7 )  4 5 2 - 1 5 6 8

□  P O U C H  K  - S T A T E  C A P I T O L  

J U N E A U ,  A L A S K A  9 9 8 1 1  

P H O N E :  ( 9 0 7 )  4 6 5 - 3 6 0 0

J a m e s  L .  Magowan, E x e c u t i v e  D i r e c t o r  
A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  
3 6 01  C S t r e e t  S u i t e  722 
F r o n t i e r  B u i l d i n g  
A n c h o r a g e ,  AK 9 9 5 0 3

Re: A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s
" W h i t e  P a p e r "  o n  t h e  s u r e t y  
f u n d

D e a r  Mr.  Magowan:

At y o u r  r e q u e s t  o n  b e h a l f  o f  t h e  R e a l  E s t a t e  Commis­
s i o n ,  we h a v e  r e v i e w e d  t h e  W h i t e  P a p e r  d a t e d  M a rc h  5 ,  1 9 8 4 ,  b y  
t h e  A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s  p e r t a i n i n g  t o  t h e  r e a l  e s t a t e
s u r e t y  f u n d .  Some o f  t h e  c o m m e n t s  a n d  c o n c e p t s  a d v a n c e d  b y  t h e
A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s  i n  t h e  W h i t e  P a p e r  a r e  now 
e m b o d i e d  i n  p r o p o s a l s  b e f o r e  t h e  1 3 t h  L e g i s l a t u r e ,  s p e c i f i c a l l y  
HB 705  a n d  SB 5 3 7 .

The c u r r e n t  r e a l  e s t a t e  s u r e t y  f u n d  c l a i m s  p r o g r a m  a s  
o u t l i n e d  i n  AS 0 8 . 8 8 . 4 5 0  e t  s e q .  h a s  b e n e f i t e d  h u n d r e d s  o f  
A l a s k a n  c o n s u m e r s  a n d  r e a l  e s t a t e  p r o f e s s i o n a l s  s i n c e  i t  w as  
e n a c t e d  i n  1 9 8 0 .  T h e  p r o g r a m  h a s  p r o v i d e d  a s w i f t ,  i n e x p e n s i v e ,  
a n d  f a i r  m e t h o d  o f  r e s o l v i n g  many r e a l  e s t a t e  s a l e s  d i s p u t e s .  I t  
h a s  a l l o w e d  h u n d r e d s  o f  c o n s u m e r s  t o  b r i n g  t h e i r  g r i e v a n c e s
b e f o r e  a  q u a l i f i e d ,  i m p a r t i a l  t r i b u n a l  w i t h o u t  t h e  f r u s t r a t i o n ,  
d e l a y  a n d  h i g h  c o s t  o f  g o i n g  t o  c o u r t .  I n  o u r  v i e w ,  t h e  p r o g r a m  
h a s  g i v e n  a  m e a s u r e  o f  p r o t e c t i o n  t o  c o n s u m e r s  w h i l e  p r o v i d i n g  
r e a l  e s t a t e  p r o f e s s i o n a l s  w i t h  a  f u l l  a n d  f a i r  o p p o r t u n i t y  t o  
c o n t e s t  t h e  m e r i t s  o f  a n y  c l a i m  m ade  a g a i n s t  t h e  s u r e t y  f u n d .  
T h e  e x i s t i n g  s u r e t y  f u n d  h a s  d o n e  much t o  e n h a n c e  t h e  p u b l i c
t r u s t  a n d  c o n f i d e n c e  i n  t h e  r e a l  e s t a t e  p r o f e s s i o n  i n  g e n e r a l ,  a  
g o a l  we s u p p o r t  a n d  e n c o u r a g e .

To b e  s u r e ,  t h e  s u r e t y  p r o g r a m  c o u l d  b e  i m p r o v e d  i n  
some r e s p e c t s .  I  a g r e e  w i t h  t h e  p o i n t  made  b y  t h e  A l a s k a  A s s o ­
c i a t i o n  o f  R e a l t o r s  t h a t  some m e a n s  m u s t  b e  f o u n d  t o  r e d u c e  f r i v ­
o l o u s  c l a i m s  a g a i n s t  t h e  s u r e t y  f u n d .  I t  i s  my b e l i e f  t h a t  f r i v o ­
l o u s  c l a i m s  c a n  b e  e s s e n t i a l l y  h a l t e d  b y  i m p o s i n g  a  s i g n i f i c a n t
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J a m e s  L .  Magowan,  E x e c u t i v e  D i r e c t o r  
A l a s k a  R e a l  E s t a t e  C o m m i s s i o n

A p r i l  2 4 ,  1 9 8 4

P a g e  2

f i l i n g  f e e ,  p e r h a p s  u p  t o  $ 1 5 0 ,  t o  b e  p a i d  b y  e a c h  c l a i m a n t  p r i o r  
t o  p r o c e s s i n g  a  c l a i m  a g a i n s t  t h e  s u r e t y  f u n d .  I f  t h e  c l a i m a n t  
d o e s  n o t  p r e v a i l ,  t h e n  t h e  f i l i n g  f e e  w o u l d  b e  l o s t .  S u c h  a 
f i l i n g  f e e  w o u l d  m o s t  l i k e l y  c h i l l  f r i v o l o u s  c l a i m s  w i t h o u t  
u n n e c e s s a r i l y  i m p e d i n g  v a l i d  c l a i m s  made  a g a i n s t  t h e  f u n d .

I  r e c o g n i z e  t h a t  t h i s  i s  a  p o l i c y  c a l l  r a t h e r  t h a n  a 
l e g a l  d e t e r m i n a t i o n .  I  w o u l d  t h e r e f o r e  s i m p l y  u r g e  t h e  
c o m m i s s i o n  t o  c a r e f u l l y  w e i g h  t h e  e f f e c t s  o f  t h e  a p p r o a c h  c a k e n  
i n  t h e  W h i t e  P a p e r  a n d  b y  t h e  tw o  p e n d i n g  b i l l s  a n d  c a r e f u l l y  
c o n s i d e r  t h e i r  e f f e c t s  o n  b o t h  t h e  r e a l  e s t a t e  c o n s u m e r s  a n d  on  
t h e  r e a l  e s t a t e  p r o f e s s i o n .  As a  g e n e r a l  r u l e ,  I  am n o t  
e n a m o u r e d  w i t h  p l a c i n g  m o r e  d i s p u t e s  i n  o u r  a l r e a d y  o v e r w o r k e d  
j u d i c i a l  s y s t e m .  O f  c o u r s e ,  a n y  a g g r i e v e d  p a r t y  f r o m  a  r e a l  
e s t a t e  s u r e t y  f u n d  p r o c e e d i n g  d o e s  a n d  o u g h t  t o  h a v e  t h e  a b i l i t y  
t o  a p p e a l  t h e  f i n d i n g s  a n d  a w a r d  t o  a  s u p e r i o r  c o u r t .

I f  we c a n  b e  o f  a d d i t i o n a l  a s s i s t a n c e  t o  t h e  c o m m i F a i o n  
c o n c e r n i n g  a n y  a s p e c t  o f  t h e  s u r e t y  f u n d ,  p l e a s e  c o n t a c t  u s .

A t t o r n e y  G e n e r a l

N C G :e e r

c c :  T h e  H o n o r a b l e  D i c k  E l a i s o n ^ '
S e n a t o r

T h e  H o n o r a b l e  J a l m a r  K e r t t u l a  
P r e s i d e n t  o f  t h e  S e n a t e

T h e  H o n o r a b l e  J o e  H ay es  
S p e a k e r  o f  t h e  H o u s e

Ray G i l l e s p i e  
S p e c i a l  S t a f f  A s s i s t a n t  

t o  t h e  G o v e r n o r

T h e  H o n o r a b l e  D i c k  L y o n ,  C o m m i s s i o n e r  
D e p a r t m e n t  o f  Commerce  a n d  E c o n o m ic  D e v e l o p m e n t
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M E M O R A N D U M  S t a t e  o f  A l a s k a

TO:

FROM.

Dick Monkman
Assistant Attorney General 
Dept, of Law

James L. Magowan 

Executive Director 

Alaska Real Estate

M arch 9 ,  1984

Re: Attached White Paper 

from Alaska Association 

of Realtors

The attached "White Paper" has been presented Lo the Commission. The 

Alaska Association of Realtors favors immediate action to implement the 
recommendations of this paper and it has asked the Commission to join the 

Association in supporting inclusion of these provisions.

The Commission did not act to do this because it wanted to get more 
information before acting. The first action by the Commission is to 

request your comment and input on the recommendations of the Association.

J L M / c w / 0 7 0 2 C 9
n i v r  
[t  ' “I » J.f toj to-
D epartm ent of Law

iv;AR I 2  1904

Office of the Attorney G euerai 
Anchorage Branch 
A n c h o r a g e ,  Alaska

0? 001 AiRtfv IQ 79i



From: Alas ka Association of REALTORS

Date: M ar c h 5,_ 1984

I

This is Part 1 of the industry response to the request from the Commission 

at their January 1984 meeting for recommendation of needeu changes in the 

relevant statutes, regulations and operating procedures. It addresses only the 

Surety Fund, and is drafted so that pages 1-11 may be lifted for use by the 

Commission and A ssociation in approaching the legislature. Pages 12 & 13 

are re commended as a br iefing and instruction sheet for hearing officers 

of surety fund claims under the existing statute and regulations.

The r emainder of the real estate statute and corresponding regulations

will be reviewed and subsequent parts of this white paper will detail to

the Commission

1) the content recommendations

2) the rationale for the recommendations

3) the suggested action to accomplish, I.e. propose a statute change,

amend the regulations, or adopt an operating procedure.

To:  A l a s k a  R e a l  E s t a t e  C o m m i s s i o n



l i i s t o r v

From its creation in 1969, as reflected in AS 08.88, the Real Estate

Conrnission's primary purpose has been the pro te ct io n of the public through the 

examining and licensing of real estate p ra ct itioners. Through 1975, the 

public's guarantee of monetary relief was a r eq uired bond in the amount of 

$ 1000/SaLesman and 55000/broker.

Thr ou gh  the early '70's there were few claims against the bonds; however, 

the irdustry realized that the b onding level was not adequately protecting the 

•public's interests. Following the example of twelve other states, (Footnote: 

1979 NARELLO Report, page 25) the industry together wit h the Real Estate

Commission actively lobbied for the 1979 legislation (Attachment A: 95.85.010-110 

& 08.38.281, .071, & .901) to create a surety fund with a two-fold purpose:

1) to provide indemnification up to $ 1 0 , 0 0 0 / transaction for judgments 

awarded by the courts to persons who suffered financial loss because of a 

licensee's actions that involved fraud, deceit, m i sr ep re se nt at io n,  or conversion 

of trust funds, and

2) to provide funding for real estate education of both the public and the

licensees from funds collected in axcess of the specified $250,000 ninimum

balance in the fund.

•• - The 1979 legislation, which was patterned after the California model, 

required court action and a judgment against a licensee prior to any disbursement 

of Surety Fund dollars. However, Alaska's enacted version did not require an 

attempt co collect money from or attach the assets of the named licensee, 

nor did it provide for any review by the Commission prior to payment from the fund

r



- - Thus from the 1976 license renewal cycle when the first fees were paid into 

the surety fund, judges were able to order payment directly from the fund to 

satisfy a judgment.

These c o n d i t io n s were in effect until 1980 when the statute was amended,' 

initiated by t h e 'Legislative Audit Committee during the Sunset Review, to charge 

the Real Estate Comm is si on  with the responsibility to both hear cases and 

award p aym en ts  but without ensuring the full protection of due process and 

judicial p r e c ed e nt  (Attachment B).

The use of h earing officers (as allowed by the Administrative Procedures 

Act) starti ng  in January 1982 and the regulations adopted by the Commission in 

December 1.982 (->ffective April 1983) have further attempted to work wi thin the 

current statute (Attachment C).

Att ac hm en ts : A) 1974 Surety Fund Statute

B) 1980 Amended Surety Fund Statute

C) 1982 Surety Fund Regulations
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Current Si tu a ti on

The real e state industry in Alaska consists of some &00C licensees who 

support se nsible legislation to regulate the industry and to protect the public 

against illegal real estate practices. This sense of professional responsi­

bility has not changed throughout the 20-year historical summary period- out 1 ined 

above.

Curre nt ly  there are no filing fees or costs if a claim is denied, nor 

is the claimant required to exhaust other remedies before receiving satisfaction 

.from the Surety Fund. Thus, the "no-risk" and "no-costs incurred" status of 

claimants s im ply  encourages claims. Further, the state entity, either contracted 

or appointed, is in the position of being both judge and jury-

It is the consensus of the industry that a c on ce ntrated effort must 

be made i mmediately to restore the integrity of the surety fund, both in 

concept and in actual administration.

Points to A c hi ev e

1. E nsure the rights of all parties to due process through the court

system with the de termination of a claim's validity and resultant damage

assessment in the courts.

2. M a i n t a i n  the Surety Fund as a resource to be drawn upon only when funds

are not co ll ec t ab l e from the judgment debtor by any other means.

3. C ha rg e the Real Estate Commission with the responsibility of timely 

license action on the licensee whose action has resulted in a draw from the Fund.

*». Direct the Real Estate Commission to provide quality education 

programs to licensees and the public as to licensees' responsibilities under the 

real estate statutes and regulations.

\



.» . • # 6

Means  t o  A c h i e v e

N'0 C'HAN'CE

The foll ow in g is proposed to be introduced as an a mendment to HB 389.

.1 - - .
Add a Se ct io n 11: Article 5 (AS 08.88.450-500) is amended so that in its

entirety it wo ul d read:

Sec. 0 8 . 8 8 . 4 5 0  Real estate surety fund. There is created 

a special account in the general fund known as the real estate 

s u re t y fund to carry out the purposes of this chapter. The 

fund shall be composed of payments made by licensed real 

estate b rokers and salesmen under AS 08.88.455. The fund may 

not e xc ee d S500,000 and amounts in the fund in excess of 

$ 2 5 0 , 0 0 0  may be appropriated for real estate educational pur­

poses as p ro vi de d in AS 08.88.091. (1 ch 148 SLA 1974, am 34

c h  167 SLA 1980; AS 45.85.010)

Alreadv in 

CSHB389 for 

equa lizat ion 

of fee struc­

ture .

AS 0 8. 8 8. 4 55  Payments bv real estate brokers and salesmen.

(a) A licensed real estate broker, associate broker, of sales­

man when  o bt a in in g  or renewing a real estate licnese, in lieu 

of o b t a i n i n g  a corporate surety bond, shall pay to the commission 

in a d d it i on  to the license fee, a Surety Fund fee not to exceed 

S125. Af t er  the fund reaches $250,000, the c om mission shall 

by r e g u l at i on  adjust the bond fees so that, taking into account 

a n t i c i p a t e d  expenditures for claims agaiAst the fund and real 

esta te  educat io na l purposes, the fund is maintained at a

i

level not less than $250,000.



(b) All fees colle ct ed  under this section shall be paid at 

least once a month by the co mm ission into the general fund.

These payments shall be c redited to the real estate surety fund. 

(1 ch 143 SLA 1974; am 35 ch 167 SLA i960; AS 45.85.020) '

AS 0 3 . 88 . 46 0  C la i m for p a y m e n t .

(a) W hen any aggrieved person obtains a final judgment in any 

court-of competent jurisdiction against any person or persons - 

licensed under AS 08.88, under grounds of fraud, deceit, inten­

tional m i s r e pr e se n ta ti o n or c o nv er si on  of trust funds, arising

oi.ectly out of any transaction when the judgment debtor was 

licensed and performed acts for which a licensee is required 

under AS 08.88, the aggrieved person may, upon the judgment 

becoming final, file a verified a pp lic at io n in the court in 

which the judgment was entered for an order directing payment 

out of the Real Estate Surety Fund of the amount of actual and 

direct loss in the transaction up to the sum of ten thousand 

dollars (510,000) of the amount unpaid upon the judgment.

In the case of a small claims court judgment, the aggrieved

person shall file the verified applic ati on  in the district

court in which the judgment was entered in favor of the

aggrieved person. The court shall then make a determination

as to uhe th cr  the small claims court judgment was based on facts

con st it ut in g grounds for recovery under this section and mav
*

enter an order directing payment of the small claims court 

judgment out of the Real Estate Surety Fund.



A copy of Che verified a p pl i ca ti o n shall be served upon 

the commission and the judgment debtor and a certificate or 

affidavit of that service filed with the court.

(b) N othing in this section shall be interpreted to 

authorize payment from the Real Estate S urety Fund for trans­

actions or events which solely involves innocent m is r ep re se n­

tation on the part of a real estate licensee.

(c) A ppl ic at io n for payment from the fund shall be made 

within one year from the date that the judgment becomes final.

AS 08.88.^65 Time for action bv court on application for pay­

ment: required showing of person aggrieved.

(a) The court shall conduct a hearing upon such application 

30 days after service of the a pp l ic at io n upon the commission. 

Upon petition by the commission and showing of good cause, the 

court may continue the hearing for such further period as it 

deems appropriate. At the hearing, the a ggrieved person shall 

be required to show that:

(1) he is not a spouse of the debtor, or the personal 

r epr esentative of such spouse.

(2) he has complied with all requirements of this article

(3) he has obtained a judgment as s'ct out in AS 03.88.&60 

stating the amount thereof and the amount owing thereon at the 

date of the application.

- 6 -



(4) he has made all reasonable searches and inquiries to 

ascertain whet he r the judgment debtor is po ss e ss e d of real

or personal property or other assets, liable to be sold or applied 

in satisfaction of the judgment.

(5) he has discovered no personal or real proper ty  or 

other assets liable to be sold or applied, or that he has dis­

covered certain of them owned by the judgment debtor and liable 

to be so applied, and that he has taken all nece ss ar y action 

and proceedings for the realiz at io n thereof, and that the amount 

thereby realized was insufficient to satisfy the judgment, 

stating the amount so realized and the balance r emaining due

on che judgment.

(6) he has diligently pursued his remedies against all 

the judgment debtors and all other persons liable to him in

the transaction for which he seeks recovery from the Real Estate 

Surety Fund.

(7) he is making said application no mor e than one year 

after the judgment becomes final.

AS 08.58.^>70 Order of Court; grounds; defense of actions:

burden of proof: presumption: dismissals: c o mp ro mi se  of claims.

(a) Whenever the court proceeds upon an applic at io n as
%

set forth in AS 08.88.^65 it shall order payment out of the 

Real Estate Surety Fund only upon a de te rm i na ti o n that the 

aggrieved party has a valid cause of action w i t h i n  the purview 

of AS 08.88. £60 and has complied with the p ro v is io ns of AS 08.88.^*65.



If the judgment in favor of the applicant was by default, 

stipulation, or consent, or if the action against the licensee 

was defended by a trustee in bankruptcy, the applicant shall 

have the burden of p ro vi ng  t h a t 'the'cause of action against'the 

licensee was for fraud, intentiona'l mi sr epr esentation, deceit! - 

or con ver si on  of trust funds. Otherwise the judgment shall- 

cr eate a rebuttable presumption of the fraud, intentional mis-- 

r e p r e s e n t a t i o n , deceit, or conversion of trust fu.ids by the 

licensee, which presu mp ti on  shall affect the burden of producing 

e v i d e n c e .

The commission may move the court at any time to dismiss ‘ 

the applic ati on  when it appears there are no triable issues and 

the petition is without merit. The m o ti on  may be supported by 

a ff id av it  of any person or persons having knowledge of the 

facts, and may be made on the basis that the petition, and the 

judgment referred to therein, docs not form the basis for a 

merito ri ou s recovery claim within the purview of AS 08.88.-60; 

provided, however, that the commission shall give w ri tt en  notice 

at least 10 days before such motion.

AS 08.88.^71 defense of actions; conclusive adjudications 

of i s s u e s .

(a) If the judgment, is found against more than one individual 

licensed under AS 0 8 . 8 8  t o r performance of acts for which a 

license is required under that chapter, it shall be the responsi­

bility of the commission, in the absence of prora tio n by the 

court, to prorarr the award charges among the said judgment debtor



#
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NEW

NO CHANCE

NO CHANGE

AS 0 8. 8 8. 67 2  O r d e r  directing payment out of fund; limitation 

of l i a b i l i t y .

If the court finds after the h e ari ng  that the claim should 

be levied against the Real Estate S urety Fund, the court shall 

enter an order d ir ec ted  to the com mi ss io n requiring payment 

from the Real Estate Surety Fund of the amount payable upon the 

cl ai m pursuant to the provisions of and in accordance with the 

limitations contained in this chapter.

N o t w i t h s ta n di n g any other provisions of this chapter, the 

liability of the Real Estate Surety Fund for the purposes of this 

cha pt er  shall not exceed ten thousand dollars (510,000) for any 

one t ransaction for which the cause of action occurred, 

regardless of the n umb er  of persons injured, the number of 

licensees involved, or the number' of parcels of real estate 

involved in the transaction.

Sec. 08.99.^*75 M a xi m um  liability. (a) The m a x i m u m  liability 

of the real estate surety fund does not exceed 550,000 for any 

one broker or salesman.

Sec. ('".88.^80. Order of claim payment. If the mo ne y 

depo si te d in the real estate surety fund is insufficient at a 

given time to satisfy a duly aut ho riz ed  claim against the fund, 

the co mm ission shall, when sufficient mon ey  has been deposited 

in the fund and appropriated, satisfy unpaid claims in the order 

that the claims were or ig inally filed, plus ac cumulated interest 

at the rate of eight percent a year. (1 ch K 3  SLA 197A; am ch 167 

SLA 1980; AS ^5.85.070)
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<o Substantive 

Change

NO CHANGE-

NEW

AS 08.88.A90. Right to S u b r o g a t i o n .

When upon the order of the court, the commission has paid 

from the Real Estate Su rety Fund any sum to the judgment creditor, 

the commission shall be su br ogated to all of the right of the 

judgment creditor and the judgment creditor shall assign all his 

right, title and interest in the .judgment to the commission. Any 

amount and interest recov er ed by the commission on the judgment 

shall be deposited in the Real Estate Surety Fund.

AS 08.88.^*95. Di sci plinary action against brokers and s a l e s m e n .

Nothing contained he rein shall limit the authority of the 

co mm ission to take di sc ip l in ar y action against any licensee for 

a violation of any of the pr ov is io ns  of AS 08.88 or the regula­

tions promulgated by the commission. The repayment in full of all 

o bligations to the Real Estate Surety Fund by any licensee does 

not nullify or modify the effect of disciplinary proceeding 

brought under the pr ov isions of AS 08.88,,

Sec. 08.88.500. Definition. In this chapter a commission 

means the Real Estate Com m is si o n e stablished under this chap'er. 

(AO ch 167 SLA 1980; AS 4j.85.120)

(a) "final judgment" means a judgmenL not subject to further 

judicial review.



m
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O b s e r v a t i o n s  o f  J u l i a n  Ma s o n :

1. At such time as the first version of suggested changes may be enacted by the 

legislature, the co mm is si o n as a ma tter of ho us ek e ep i ng  should rescind the 

Surety Fund regulations which would no longer be relevant.

2. To my knowledge, no o th er  r e g u l a t o r y . body in the state can award damages to 

a third party without a jury trial. They can fine and/or assess losers to 

pay a tt or ne y fees.

3. Small claims court d ef endants can opt for district court in order to 

have a jury trial.

i



R e c omme nd e d  H e a r i n g  O f f i c e r  B r i e f i n g  a n d  I n s t r u c t i o n s

The 197& legislations which provided for the creation of a surety fund, 

starting with fees c ollected in the 1976 license renewal cycle, was the cul­

mination of joint efforts of the commission and the industry to more adequately 

protect the p ublic from illegal actions of licensees. Its intended purpose was 

two-fold: ; :

(1) to provide indemnification up to $10,000/tra ns act io n and $50,000/Licensee 

for judgments awarded by the courts to persons who suffered financial loss 

because of a licensee's actions that involved fraud, deceit, misrepresentation, 

or conversion of trust funds, and

(2) to pro vi de  funding for veal estate ed .tion of both the public and 

the licensees from funds collected in excess of the s p e c i f ’̂ d $250,000 minim um  

balance in the fund.

W hen the 1980 amendments to the statute removed the necessity of a court 

judgment to acces s the fund, it shifted the responsibility for providing 

a fair and impartial hearing and a decision based on facts to our arena. It is 

this hearing, held in accordance with the A d m i • istrative Procedures Act, and a 

proposed d ecision with its accompanying rationale that we, the Alaska Real 

Estate Commission, require of you. _

It is worthy of note that most scates which have similar rccoverv funds 

provide some means of attempting to collect from the w r o n g d o e r - 1icensee prior 

to considering a claim against their respective funds. Other provisions 

common to many states require proof of fraud, intentional misrepresentation, or 

intentional improper actions; most states do not support collection based on 

negligence, and this com mission has reservations about awards based on reasons 

other than intentional m i s r e p r e s e n t a t i o n .



It is the polic y of this commission to stay proceedings pursuant to

AS 08.88.£-65 (a) w hen a court action is pending.

When w ri ti ng  your findings on an assigned case, please use the following 

format for submitting the proposed d cision to the commission.

1. Case file number

2. Identity of Claimant and Respondent 

'3. Summary para gr ap h which includes:

a) cl ai ma nt 's  requested amount

b) respondent licensee's alleged violation, i.e. fraud, deceit, 

misrepr es en ta ti on,  or conversion of trust funds.

c) D a c e s — of the transaction, of the claim, and of the hearing

t*. Any other pertinent introductory material should be in a second

p a r a g r a p h .

5. Findings of fact elicited in the hearing.

6. Co nclusions of law with rationale and case precedent as needed.

7. Recommendation:

a) to pay in total

b) to pay in part

c) to deny payment

8. If more than one .iccnsee is named as respondent and payment is 

recommended, specify which licensee(s) were actually uilry of the 

fraud, deceit, misrepresentation, or con ve rs ion  of trust funds.



R E A L T O R
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A L A S K A  A S S O C I A T I O N  O F  R E A L T O R S ’"

Attached is a stmnary of a problem area of vital concern to the real estate 

industry. The ALASKA ASSOCIATION OF REALTORS is suggesting content for a 

bill which will address the issue. We seek your consideration and support.

j  U  tt\ m  a  r



ALASKA ASSOCIATION OF REALTORS - Position Paper, RE: The Surety Fund 

H i s t o r v

From its creation in 1964, as reflected in AS 08.88, the Real Estate 

Commission's primary purpose has been the protection of the public through the 

examining and licensing of real estate practitioners. Through 1975, the 

public's guarantee of monetary relief was a required bond in the amount of

$ 1000/Salesman and $ 5 000/broker.

Through the early '70's there were few claims against the bonds; however, 

the industry realized that the bonding level was not adequately protecting the 

public's interests. Following the example of twelve other states, (Footnote:

1974 NARELLO Report, page 2 r the industry together with the Real Estate

i
Commission actively lobbied for the 1974 legislation (Attachment A: 45.85.010-110 

& 08.88.281, .071, & .401) to create a surety fund with a two-fold purpose:

1) to provide indemnification up to $10,000/transaction for judgments 

awarded by the courts to persons who suffered financial loss because of a 

licensee's actions that involved fraud, deceit, misrepresentation, or conversion 

of trust funds, and

2) to provide funding for real estate education of both the public and the 

licensees from funds collected in excess of the specified $250,000 minimum

balance in the fund.

The 1974 legislation, which was patterned after the California model, 

required court action and a judgment against a licensee prior to any disbursement 

of Surety Fund dollars. However, Alaska's enacted version did not require an 

attempt to collect money from or attach the assets of the named licensee, 

nor did it provide Cor any review by the Commission prior to payment from the fund.



--------------------------------------------------------------------------
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Thus from the 1976 license renewal cycle when the first fees were paid into 

the surety fund, judges were abLe " o order payment directly from the fund to 

satisfy a judgment.

These conditions were in effect until 1980 when the statute was amended, 

initiated by the Legislative Audit Committee during the Sunset Review, to charge 

the Real Estate Commission with the responsibility to both hear cases and 

award payments but without ensuring the full protection of due process and 

judicial precedent (Attachment B).

The use of hearing officers (as allowed by the Administrative Procedures 

Act) starting in January 1982 and the regulations adopted by the Commission in 

December 1982 (effective April 1983) have further attempted to work within the
j

current statute (Attachment C).

Attachments: A) 1974 Surety Fund Statute

B) 1980 Amended Surety Fund Statute

C) 1982 Surety Fund Regulations

*



The real estate industry in Alaska consists of some 4000 licensees who 

support sensible legislation to regulate the industry and to protect the public 

against illegal real estaLe practices. This sense of professional responsi­

bility has not changed throughout the 20-year historical summary period outlined 

a b o v e .

Currently there are no filing fees or costs if a claim is denied, nor 

is the claimant required to exhaust other remedies before receiving satisfaction 

from the Surety Fund. Thus, the "no-risk" and "no-costs incurred" status of 

claimants simply encourages claims. Further, the state entity, either contracted 

or appointed, is in the position of being both judge and jury.

It is the consensus of the industry that a concentrated effort must 

be made immediately to restore rhe integrity of the surety fund, both in 

concept and in actual administration.

Points to Achieve

1. Ensure the rights of all parties to due process through the court

system with the determination of a claim's validity and resultant damage

assessment in the courts.

2. Maintain the Surety Fund as a resource to be drawn upon only when funds

are not collectable from the judgment debtor by any other means.

3. Charge the Real Estate Commission with the responsibility of timelv 

license action on the licensee whose action has resulted in a draw from the Fund.

4. Direct the Real Estate Commission to provide quality education 

programs to licensees and the public as to licensees' responsibilities under the 

real estate statutes and regulations.

- 3 -

C u r r e n t  S i t u a t i o n

%
ALASKA ASSOCIATION OF REALTORS
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A L A S K A  S T A T E  L E G I S L A T U R E  - S E N A T E  
C O M M I T T E E  O N  L A B O R  A N D  C O M M E R C E
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T O :  S e n a t o r  J a l m a r  K e r t t u l a

FROM: S e n a t o r  D i c k  E l i a s o n ,  C h a i r l
S e n a t e  L a b o r  a n d  C o m m e r c e  C q / m i t t e e

R E :  HB 7 0 5  -  A n  A c t  r e l a t i n g  t o  t h e  r e a l  e s t a t e  s u r e t y  f u n d

DATE:  M a y  1 2 ,  1 9 8 4

T h e  a b o v e - m e n t i o n e d  l e g i s l a t i o n  w o u l d  r e q u i r e  a  c l a i m  a g a i n s t  t h e  r e a l  
e s t a t e  s u r e l y  f u n d  t o  b e  p r o c e s s e d  t h r o u g h  t h e  c o u r t  s y s t e m  i n s t e a d  o f  
t h e  c u r r e n t  p r o c e d u r e  i n v o l v i n g  a  h e a r i n g  o f f i c e r  u n d e r  t h e  j u r i s d i c t i o n  
o f  t h e  R e a l  E u t a t e  C o m m i s s i o n .  T h e  A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s  v i e w  
t h e  p a s s a g e  o f  t h i s  l e g i s l a t i o n  a s  t h e  a n s w e r  t o  t h e i r  c o n c e r n s  
r e g a r d i n g  t h e  n u m b e r  o f  f r i v o l o u s  c l a i m s  f i l e d  a g a i n s t  t h e  s u r e t y  f u n d  a s  
w e l l  a s  t h e  l e n g t h  o f  t i m e  r e q u i r e d  t o  s e t t l e  t h e  d i s p u t e s .

H o w e v e r ,  s i n c e  t h e  i n t r o d u c t i o n  o f  HB 7 0 5  t h e  A l a s k a  S u p r e m e  C o u r t  i s s u e d  
a n  o p i n i o n  r e g a r d i n g  t h e  A l a s k a  R e a l  E s t a t - i  S u r e t y  F u n d .  T h e  C o u r t  r u l e d  
t h a t  t h i s  s u r e t y  f u n d  c a n n o t  b e  u s e d  J i o r  c l a i m s  i n v o l v i n g  " i n n o c e n t "  
m i s r e p r e s e n t a t i o n .  T h e  f u n d  c a n  o n l y  c o v e r  p a y m e n t  t o  c l a i m s  r e s u l t i n g  
f r o m  " w i l l f u l "  m i s r e p r e s e n t a t i o n ,  f r a u d ,  o r  d e c e i t  o n  t h e  p a r t  o f  t h e  
r e a l t o r .  T h e  i m m e d i a t e  r e s u l t  o f  t h i s  d e c i s i o n  w i l l  b e  t o  s u b s t a n t i a l l y  
r e d u c e  t h e  n u m b e r  o f  c l a i m s  f i l e d  b y  t h e  p u b l i c  a s  w e l l  a s  t h e  n u m b e r  o f  
c l a i m s  h o n o r e d  b y  p a y m e n t  f r o m  t h e  s u r e t y  f u n d .  J i m  M a g o w a n ,  E x e c u t i v e  
D i r e c t o r  o f  t h e  R e a l  E s t a t e  C o m m i s s i o n ,  e s t i m a t e s  t h a t  a p p r o x i m a t e l y  h a l f  
o f  t h e  j u s t i f i a b l e  c l a i m s  s t e m  f r o m  i n n o c e n t  m i s r e p r e s e n t a t i o n .

An a  r e s u l t  o f  t h i s  S u p r e m e  C o u r t  d e c i s i o n ,  J i m  e s t i m a t e s  t h a t  t h e  
C o m m i s s i o n  w i l l  r e c e i v e  a p p r o x i m a t e l y  8 0 - 1 0 0  c l a i m s  a n n u a l l y .  T h e s e  
c l a i m s  w i l l  b e  h a n d l e d  b y  a  f u l l - t i m e  1, j a r i n g  o f f i c e r  u n d e r  t h e  d i r e c t i o n  
o f  t h e  C o m m i s s i o n . T h i s  n e w  p o s i t i o n  h a s  j u s t  r e c e n t l y  b e e n  a p p r o v e d  b y  
b o t h  t h e  S e n a t e  a n d  t h e  H o u s e .  I t  i s  e s t i m a t e d  t h a t  a l l  c l a i m s  s h o u l d  b e  
f i n a l i z e d  w i t h i n  a  3 - 4  m o n t h  p e r i o d  o f  t i m e .

T h e  S u p r e m e  C o u r t  d e c i s i o n  a n d  t h e  a p p r o v a l  o f  t h e  f u l l - t i m e  h e a r i n g  
o f f i c e r  a p p e a r s  t o  h a v e  a n s w e r e d  t w o  m a i n  c o n c e r n s  e x p r e s s e d  b y  t h e  
r e a l t o r s .  An a d d i t i o n a l  d i s i n c e n t i v e  t o  f i l e  f r i v o l o u s  c l a i m s  w o u l d  b e  
t o  i m p o s e  a  s i g n i f i c a n t  f i l i n g  f e e  t o  b e  p a i d  b y  e a c h  c l a i m a n t  p r i o r  t o  
p r o c e s s i n g  a  c l a i m  a g a i n s t  t h e  s u r e t y  f u n d .  T..f t h e  c l a i m a n t  d o e s  n o t  
p r e v a i l , .  t h e n  t h e  f i l i n g  f e e  w o u l d  b e  l o s t .  A f i l i n g  f e e  c o u l d  b e  s e t  a t  
a  $ 5 0 . 0 0  m i n i m u m  o r  5% o f  t h e  c l a i m  w h i c h e v e r  i s  g r e a t e r  t o  a  m a x i m u m  o f



$ 2 5 0 . 0 0 .  S u c h  a  f i l i n g  f e e  w o u l d  m o s t  l i k e l y  c h i l l  f r i v o l o u s  c l a i m s  
w i t h o u t  u n n e c e s s a r i l y  i m p e d i n g  v a l i d  c l a i m s  m a d e  a g a i n s t  t h e  f u n d .

I n d i v i d u a l s  w h o  v o i c e d  o p p o s i t i o n  t o  HB 7 0 5  a r e  c o n c e r n e d  t h a t  c o u r t  
p r o c e d i n g s  a r e  t i m e  c o n s u m i n g  a n d  e x p e n s i v e .  J i m  M a g o w a n  h a s  i n d i c a t e d  
t h a t  t h e  a v e r a g e  c l a i m  a g a i n s t  t h e  s u r e t y  f u n d  i s  $ 4 , 0 0 0  w i t h  
a p p r o x i m a t e l y  25% o f  t h e  c l a i m s  $ 2 , 0 0 0  o r  l e s s .  I f  a n  i n d i v i d u a l  h a d  t o  
t u r n  t o  t h e  c o u r t  s y s t e m  f o r  r e g r e s s ,  t h e  c o s t s  i n v o l v e d  w o u l d  b e  
p r o h i b i t i v e  f o r  t h e s e  r e l a t i v e l y  s m a l l  c l a i m s .  U n f o r t u n a t e l y ,  t h e  s m a l l  
c l a i m s  c o u r t  i s  n o t  a  g u a r a n t e e d  a n s w e r  a s  e a c h  p a r t y  i n v o l v e d  i n  t h e  
s u i t  h a s  t h e  r i g h t  t o  r e q u i r e  t h a t  t h e  " f o r m a l  r u l e s  o f  c i v i l  p r o c e d u r e "  
p r e v a i l  w h i c h  w o u l d  n e c e s s i t a t e  i n v o l v i n g  t h e  d i s t r i c t  c o u r t .  T h i s  
a c t i o n  c o u l d  i n c r e a s e  t h e  c o s t s  a n d  t i m e  i n v o l v e d  i n  f i n a l i z i n g  t h e  
c l a i m .  K a r l a  F o r s y t h e ,  G e n e r a l  C o u n s e l ,  A l a s k a  C o u r t  S y s t e m ,  e s t i m a t e s  
t h a t  a  s t a n d a r d  c i v i l  l a w  s u i t  i n  A n c h o r a g e  c o u l d  t a k e  a  l e a s t  o n e  y e a r  
t o  f i n a l i z e .

T h e  A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  h e l d  a  p u b l i c  h e a r i n g  o n  A p r i l  2 4 ,  
1 9 8 4 ,  i n  A n c h o r a g e .  A f t e r  f i v e  h o u r s  o f  p u b l i c  t e s t i m o n y ,  i t  w a s  t h e  
o p i n i o n  o f  t h e  C o m m i s s i o n  t h a t  i m p o r t a n t  i s s u e s  a n d  q u e s t i o n s  h a d  b e e n  
r a i s e d  b y  l i c e n s e e s  a n d  n o n - l i c e n s e e s .  H o w e v e r ,  i t  w a s  f e l t  t h a t  HB 7 0 5  
d i d  n o t  a d e q u a t e l y  r e s o l v e  t h e  i s s u e s  a n d  f u r t h e r  r e v i e w  a n d  i n p u t  w a s  
n e c e s s a r y  t o  a d d r e s s  a l l  c o n c e r n s .  T h e  C o m m i s s i o n  r e c o g n i z e d  t h e  
i m p o r t a n c e  o f  r e c o m m e n d i n g  a l t e r n a t i v e  l e g i s l a t i o n  n e x t  s e s s i o n  a n d  
s t a t e d  t h a t  t h i s  a r e a  o f  n e e d  w o u l d  b e  a  h i g h  p r i o r i t y .

A s  t h e  n e e d  f o r  t h i s  l e g i s l a t i o n  d o e s  n o t  s e e m  t o  b e  a s  g r e a t  a s  a t  t h e  
t i m e  o f  i n t r o d u c t i o n ,  p o s s i b l y  t h e  l e g i s l a t u r e  s h o u l d  c o n s i d e r  p o s t p o n i n g  
a n y  a c t i o n  i n  t h i s  a r e a  u n t i l  t h e  R e a l  E s t a t e  C o m m i s s i o n  f o r m u l a t e s  i t s  
p o s i t i o n .
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FB0W: K o rm a n  C ,  G o r s u c h  6UBJECT: H o u b b  B i l l  705 -
A t t o r n e y  G e n e r a l  R e a ]  E s t a t e  S u r e t y
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R a r e r  M. P r o c t e r  
P a r a l e g a l  A s s i s t a n t  
C o m m e r c i a l  S e c t i o n - A n c h o r a g e

1 a t t e n d e d  t h i s  m o r n i n g ' s  l e g i s l a t i v e  t e l e c o n f e r e n c e  o n  
H o u s e  B i l l  705  h e l d  a t  t h e  A n c h o r a g e  L e g i s l a t i v e  A f f a i r s  o f f i c e .  
T h e  p u r p o s e  o f  t h e  t e l e c o n f e r e n c e  w a s  t o  a c c e p t  p u b l i c  t e s t i m o n y  
o n  t h e  b i l l  b e f o r e  t h e  HouBe L a b o r  a n d  Com m erce  C o m m i t t e e .  The 
C o m m i t t e e  waB r e p r e s e n t e d  b y  C h a i r m a n  C o w d e r y , R e p r e s e n t a t i v e s
P e s t i u g e r ,  F u r n a c e ,  a n d  R i n g s t a d .  P r e s e n t .  i n  t h e  A n c h o r a g e  
a u d i e n c e  w e r e  J i m  M agow an ,  E x e c u t i v e  D i r e c t o r  o f  t h e  R e a l  E s t a t e  
C o m m i s s i o n ;  L i s  J o h n s o n ,  a  p r i v a t e  a t t o r n e y  who d o e s  h e a r i n g  
o f f i c e r  w o r k  b e f o r e  t h e  C o m m i s s i o n ;  F r a n k  A u s t i n ; a  p a s t  p u b l i c  
m em b er  o f  t h e  C o m m i s s i o n ;  a n d  a b o u t  15 m e m b e rs  o f  t h e  r e a l  e s t a t e  
i n d u s t r y .

T e s t i m o n y  w as  o f f e r e d  b y  L i z  J o h n s o n ,  F r a n k  A u s t i n ,  a n d  
D ave  R i b a c c h i  i n  A n c h o r a g e ;  J e f f  C ook  a n d  L i n d a  S t r o m m i n g  ( ? )  i n  
F a i r b a n k s ;  G r a c e  V a l k a y  i n  J u n e a u ;  a n d  H i l t o n .  M f r f c ^ t a n d  H a z e l  
R e i n h a r d t  i n  S o l d o t n a .  K a r e n  M o r r i s  o f  F a i r b a n k s  m ade  h e r s e l f
a v a i l a b l e  t o  q u e s t i o n s .  The  t e s t i m o n y  w a s  b r i e f l y  a s  f o l l o w s :

L i z  J  o h n s  o n , p r i v a t e  a t t o r n e y  a n d  s t a t e - a p p o i n t e d
h e a r i n g  o f f i c e r .  " J o h n s o n  s u p p o r t e d  t h e  h e a r i n g  o f f i c e r  s y s t e m  
o v e r  t h e  p r o p o s e d  c o u r t  s y s t e m  a p p r o a c h  b e c a u s e  i t  i s  m o s t  
e f f i c i e n t ,  c h e a p e s t ,  a n d  f a s t e s t ;  a l u o ,  i n  t h e  p r e s e n t  s y s t e m  a  
c o m p l a i n t  i s  a g a i n s t  t h e  f u n d  r a t h e r  thftXl «h  i n d i v i d u a l .  S h e  
C h a r a c t e r i z e d  t n e  tw o  s y s t e m s  a s  " d i r e c t  r e c o v e r y  v s .  a n  e n t i r e  
c o u r t  p r o c e e d i n g . "  A c o u r t  p r o c e e d i n g  w o u l d  r e q u i r e  t h a t  t h e  
c l a i m a n t  p r o v e  " i n n o c e n t "  o r  i n t e n t i o n a l ”  m i s r e p r e s e n t a t i o n ,  a n  
u n f a i r  b u r d e n  o n  t h e  c l a i m a n t ,  a n d  o n e  w h i c h  w o u l d  s t a n d  i n  t h e
w a y  o f  a  f a i r  r e s o l u t i o n  o f  t h e  c l a i m .

F r a n k  A u s t i n , f a r m e r  p u b l i c  m em b er  o f  t h e  A l a s k a  R e a l
E s t a t e  C o m m i s s i o n ,  A u s t i n ^  s a i d  t h e r e  w a s  l i t t l e  i n  t h e  p r o p o s e d
b i l j .  t h a t  s e r v e d  t h e  p u b l i c .  The  C o m m i s s i o n  o r i g i n a l l y  d e c i d e d  
t h e  c o u r t  s y s t e m  w a s  n o t  B e r v i n g  t h e  i n d u s t r y  a n d  t h e  h e a r i n g  
o f f i c e r  s y s t e m  w a s  i n a t i t u t e d .  He s a i d  t h e  u s e  o f  h e a r i n g  
o f f i c e r s  h a s  s p e d  u p  t h e  c l a i m  p r o c e s s  d r a m a t i c a l l y .  O n l y  a b o u t  
o n e - f o u r t h  o f  t h e  c l a i m s  f i l e d  w i t h  t h e  f u n d  a r e  p a i d ,  
d e m o n s t r a t i n g  t h a t  t h e  f u n d  d o e s  n o t  p a y  f r i v o l o u s  c l a i m s  a n d
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t h a t  t h e  p r e s e n t  p r o c e s s  s e r v e s  t h e  i n d u s t r y  v e i l ,  A u s t i n  
c o m m e n t e d  t h a t  t h e  p u b l i c  s h o u l d  b e  p r o t e c t e d  f r o m  " i n n o c e n t ” a s  
w e l l  a e  ’’i n t e n t i o n a l "  m i s r e p r e s e n t a t i o n ,  T h e  s u r e t y  f u n d  i s  p a r t  
o f  t h e  p u b l i c  d o m a i n ,  n o t  t h e  i n d u s t r y  d o m a i n ,  He e x p r e s s e d  
c o n c e r n  t h a t  t h e r e  w a s  v e r y  l i t t l e  o r  n o  p u b l i c  n o t i c e  o f  t o d a y ’ s 
h e a r i n g ,

D a v e  R i b a c c h i , a  l i c e n s e e  a n d  m em ber  o f  t h e  A l a s k a  R e a l  
E s t a t e  C o m m i s s i o n .  R i b a c c h i  f e l t  s t r o n g l y  t h a t  t h e  L e g i s l a t u r e  
s h o u l d  n o t  move t o o  q u i c k l y  on  t h i s  o n e  p

i e c e  o f  l e g i s l a t i o n  w han  
t h e r e  a r e  s o  many c o m p l e x  p r o b l e m s  w i t h  r e a l  e s t a t e  s t a t u t e s  a n d  
r e g u l a t i o n s  t h a t  m u s t  b e  c o r r e c t e d .  R i b a c c h i  s a i d  t h a t  t h e  
C o m m i s s i o n  i t s e l f  h a s  n o t  t a k e n  a  e t a t i d  on  t h i s  i s s u e  b e c a u s e  
t h e r e  i s  s o  m uch  t h a t  m u s t  h e  c o n s i d e r e d  f i r s t .  He w as  
c o n c e r n e d  t h a t  t h i s  b i l l  d o e s  n o t  a d d r e o B  q u e s t i o n s  o f  l i a b i l i t y ,  
R i b a c c h i  s t a t e d  t h a t  t h e  C o m m i s s i o n  h a s  i n i t i a t e d  a c t i o n  t o  d e a l  
w i t h  t h e s e  p r o b l e m s .

J e f f  C o o k , A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s ,  F a i r b a n k s ,  
a n d  a  p a s t  i n d u s t r y  m em ber  o f  t h e  A l a s k a  R e a l  E s t a t e  C o m m i s s i o n ,  
Cook s a i d  h e  d i d  n o t  a p p r o v e  o f  t h e  h e a r i n g  o f f i c e r  s y s t e m  w h e n  
i t  w a s  i n s t i t u t e d ,  a n d  t h a t  i t  h a s  n o t  w o r k e d .  He c o m p l a i n e d  
t h a c  t h e  s u r e t y  f u n d  b e a r s  a l l  c o s t s ,  i . e . ,  t h e  l i c e n s e e s  p a y  t h e  
c o B t s  o f  f r i v o l o u s  c l a i m s .  T h e  h e a r i n g  o f f i c e r  s y s t e m  d o e s  n o t  
p r o v i d e  f o r  s c r e e n i n g  o f  c l a i m B j  t h e r e  a r e  n o  f i l i n g  f e e a j  t h e r e  
i s  n o  r e i m b u r s e m e n t  o f  c o s t s .  I t  i s  a  n o - r i s k  s y s t e m  f o r  t h s  
c l a i m a n t .  He s a i d  t h e  i n c l u s i o n  i n  t h e  b i l l  o f  t h e  l a n g u a g e
’’i n t e n t i o n a l ” d i d  n o t  b o t h e r  h i m .

L i n d a  S t r o m m i n g ,  G r e a t e r  F a i r b a n k s  A r e a  R e a l t o r s .  
S t r o m m i n g  s u p p o r t s  H .U ,  705 b e c a u s e  i t  w i l l  a l l o w  r e a l t o r s  d u e  
p r o c e s s .  S h e  c l a i m e d  t h a t  h e a r i n g  o f f i c e r s  r a r e l y  h a v e  t h e
e x p e r t i s e  t h a t  j u d g e s  h a v e ,  a n d  t h a t  l i c e n s e e s  do  n o t  g e t  f u l l
p r o t e c t i o n  o f  t h e  l a w  u n d e r  t h e  h e a r i n g  o f f i c e r  s y s t e m ,

G r a c e  V o l k a y , A l a B k a  A s s o c i a t i o n  o f  R e a l t o r s ,  J u n e a u .  
V o l k a y  f e l t  t h a t  t h e  h e a r i n g  o f f i c e r  s y s t e m  h a d  g r e a t l y  i n c r e a s e d  
t h e  n u m b e r  o f  B u r e t y  f u n d  c l a i m s ,  a n d  t h a t  t h e  t i m e  t a k e n  t o  
p r o c e s s  a  c l a i m  i s  n o t  a l w a y s  s h o r t e r  t h a n  i t  w o u l d  b e  u n d e r  t h e  
c o u r t  S y s t e m .  T h e  p r o p o s e d  l e g i s l a t i o n s ' a r e q u i r e m e n t  o f  
o b t a i n i n g  a  j u d g m e n t  b e f o r e  p u r s u i n g  a s s e t s  i s  g o o d  b e c a u s e  i t  
v a l i d a t e s  the.  c o n s u m e r ' s  c l a i m .  v o l k a y  s a i d  t h a t  a  h e a r i n g
o f f i c e r  i s  j u s t  " o n e  n e r a o n , ” " u n c h a l l e n g e d , "  w h e r e a s  a  j u d g e  cau  
h e a r  t e s t i m o n y  f r o m  b o t h  s i d e s  a n d  r e n d e *  p o i n t B  o f  l a w .  S he  
s a i d  i t  w a s  t i m e  t o  t a k e  t h e  S t a t e  o u t  o f  t h e  d u a l  r o l e  o f  j u d g e  
a n d  j u r y .  H e a r i n g  o f f i c e r s  h a v e  h e l d  l i c e n s e e s  r e s p o n s i b l e  f o r  
" i n n o c e n t "  m i s r e p r e s e n t a t i o n ,  a n d  t h i s  i s n ' t  f a i r ,  s h e  s a i d .  S h e  
u r g e d  p a s s a g e  o f  t h e  b i l l  a s  i s .

—*
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H i l t o n  , A l a s k a  A s s o c i a t i o n  o f  R e a l t o r s ,
S o l d o t n a .  t i e  f e l t  t h a t  d r o p p i n g  t h e  w o r d  " i n t e n t i o n a l "  f r o m  t h e  
b i l l  w o u l d  b e  o k a y .  T h e  h e a r i n g  s y s t e m  h a o  some m e r i t  i n  t e r m s  
o f  t i m e  f r a m e ,  b u t  o t h e r w i s e  i t  i s  n o t  f a i r ,

H a z e l  R e i n h a r d t , F a i r b a n k o  r e a l t o r .  R e i n h a r d t  
e x p r e s s e d  a g r e e m e n t  w i t h  H i l t o n .

F o l l o w i n g  t e s t i m o n y ,  t h e  c o m m i t t e e  v o t e d  t o  p a s s  t h e
b i l l .  I t  no w  m o v e s  i n t o  t h e  S e n a t e  L a b o r  a n d  Commerce  C o m m i t t e e ,
An a u d i o  p r e s e n t a t i o n  o f  d i s c u s s i o n  b e t w e e n  t h e  S e n a t e  c o m m i t t e e  
a n d  J i m  Hogowan may b e  h e a r d  t o d a y  a t  1 : 3 0  p . m .  a t  L e g i s l a t i v e  
A f f a i r s ,  T h e r e  w i l l  b e  n o  a u d i e n c e  p a r t i c i p a t i o n  i n  t h e  
d i s c u s s i o n .

I t  1 b i n t e r e s t i n g  t o  n o t e  t h a t ,  i n  r e g a r d  t o  A u s t i n ' s
c o n c e r n s  a b o u t  p u b l i c  n o t i c e  o f  t h i o  h e a r i n g ,  t h e  c o m m i t t e e
m e m b e r s  f e l t  t h a t  t h e  " p u b l i c  s h o w i n g "  a t  t h e  t e l e c o n f e r e n c e  
d e m o n s t r a t e d  t h a t  w o r d  d i d  g e t  o u t .  As y o u  c a n  s e e ,  t h o u g h ,  t h e  
A n c h o r a g e  a u d i e n c e  w a s  a l r a o B t  e n t i r e l y  c o m p o s e d  o f  l i c e n s e e s t  i t  
i £  p r o b a b l y  s a f e  t o  a s s u m e  t h e  r,ame o f  t h e  o t h e r  a u d i e n c e s .

5 ~
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. A l a s k a  j i i a t e  J G ^ s I a t u r e

Senate
O f f i c e  o f  th e  P r e s i d e n t Pouch V 

State Capitol 
Juneau,  Alaska 99811

M E M O R A N D U M

To: S en a to r  Dick E l ia so n
C h a i r ,  Sena te  Labor & Commerce C a n u i tb i e

Frau: S ena te  Ja y  K e r t t u l a
S ena te  P r e s i d e n t

Date:  A p r i l  16, 1984

S u b je c t :  SB 537
< r

Would you p l e a s e  c o n s i d e r  moving Sena te  B i l l  537 from Labor & Connerce 
t o  th e  Finance  Camii tee  I iii ~ i' 11 ^  T h is  b i l l
r e l a t e s  t o  th e  r e a l  e s t a t e  s u r e t y  fund.

Your c o n s i d e r a t i o n  i s  a p p r e c i a t e d .
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1818 W . N o rthern  L lQ h ls  B lvd .. S u ite  104 • A n c h o r a g e , A la s k a  99503 T e le p h o n e  907-272-8016
ALASKA ASSOCIATION O F  REALTORS®

TO: timbers of the Alaska Legislature

• Rita Jo Shoultz, President Alaska Association of REALTORS

D. aril 13. 1984

int attached remarks by attorney Julian L. Mason were made during the Jan u ary  

20, 1984 Real Estate Commission meeting.

At that meeting the Real Estate Commission asked the Alaska Ass ".iation of 

REALTORS to develop a "White Paper" or position paper with regard to the Real Estate 

Surety Fund. The Association prepared that requested white paper, distributed it 

personally to the commissioners and Mr. Magowan on March 1-5 and presented 

the paper formally to the Real Estate Comission at their meeting March f>, 1984.

As a result of the White paper, legislation was introduced (IIH 705 and SB 537). 

The transcript is being provided as background material.

Currently, it can take up to three years for claims to be heard and settled.

The claims arc heard by one hearing otficer, making that one person the judge and

jury. That officer gives his or her report to the commissioners and they make 

a decision based on that one opinion without the benefit of the testimony from 

either side.

The Alaska Association ol REALTORS has always worked ::or regulation of iho

industry and protection of the public. We feel the proposed legislation will

serve to promote those goals.

Enclosure: Transcript Jut fan Masc. "emarks ol Real Estate Commission 1/20/84 mtg.

V

REALTOR* i5 A registered mat* which identifies a professional in 
toal usfato who subscribes to a sincf Code of Ethics as a member of 
the NATIONAL ASSOCIATION OF REALTORS'



B  a  I l y  a n  d  M a s o n

JULIAN L MASON HI 
DONALD W MeCLlNTOCH ill

MARK E. A 5H B U PN  
OOUGLAS 0  DAILY 
LEWIS r  G ORDON

L A W Y E R  S  
A AOOrcSSiONAL CORPORATION 

1130 WEST SIXTH AVENUE. SUITE IOO 
A N C H O R A G E ,  A L A S K A  9 9 5 0 1  

TELEFHONE 9 0 7 *  276-A .33I *0*4T*fO • N 
'kklXOil <NO 
*»0* AQMlTirt IN

DEBORAH SEN* 
or COUNSEL

F e b r u a r y  2 7 ,  1984

T r i s h  H u r l e y  S m i th  
A n c h o r a g e  B o a r d  o f  R e a l t o r s  
1818  W. N o r t h e r n  L i g h t s  B l v d .  
S u i t e  103
A n c h o r a g e ,  AK 99503  

D e a r  T r i s h :

I  b e l i e v e  t h a t  t h e  t r a n s c r i p t  o f  my r e m a r k s  a t  f h o
R e a l  E s t a t e  C o m m is s io n  h e a r i n g  o n  J a n u a r y  2 0 ,  w i t h  some 
e x c e p t i o n s ,  i s  a c c u r a t e .  H o w e v e r ,  t r a n s c r i p t i o n s  o f  
e x t e m p o r a n e o u s  s t a t e m e n t s  l o s e  v o i c e  i n f l e c t i o n s  a n d  o r a l  
p u i c t u a t i o n  and  t h e r e f o r e  a r e  f r e q u e n t l y  u n c l e a r .  I f  t h e  
r e m a r k s  a r e  t o  b e  p u b l i s h e d ,  I  t h i n k  t h e y  s h o u l d  be  e d i t e d  
s l i g h t l y  f o r  c l a r i t y .

I h a v e  e n c l o s e d  an  e d i t e d  t r a n s c r i p t  w h i c h  i s  i n  
s u b s t a n c e  t r u e  t o  t h e  o r i g i n a l ,  b u t  w h i c h  c o r r e c t s  
t r a n s c r i p t i o n  e r r o r s  and  i s  m o re  c l e a r  t h a n  t h e  o r i g i n a l .

I  l i s t e n e d  c a r e f u l l y  t o  t h e  t a p e  an d  m u s t  o f f e r  my 
c o n g r a t u l a t i o n s  t o  t h e  p e r s o n  who d i d  t h e  t r a n s c r i b i n g .  I  
s p e n t  a b o u t  two h o u r s  l i s t e n i n g  t o  t h e  t a p e  an d  w o r k i n g  on  t h e  
t r a n s c r i p t i o n  a n d  I ' m  t h e  p e r s o n  who u t t e r e d  t h e  w o r d s .  I  
a s s u m e  t h a t  t h e  p e r s o n  who d i d  t h e  t r a n s c r i p t i o n  h a s  g o n e  
c r a z y  a n d  f l e d  t h e  s t a t e .

V e r y  t r u l y  y o u r s

J L M /n k



m

T r a n s c r i p t  o f  J u l i a n  M a s o n ' s  r e m a r k s  a t  R e a l  E s t a t e  
C o m m i s s i o n  M e e t i n g ,  J a n u a r y  2 0 ,  1984

( E d i t e d  f o r  C l a r i t y )

C o m m i s s i o n e r  R i b a c c h i :

" G e n e r a l l y ,  d o  we h a v e  a p r o b l e m  w i t h  o u r  s t a t u t e s ,  
w i t h  o u r  r e g u l a t i o n s  o r  w i t h  o u r  own o p e r a t i n g  p r o c e d u r e s  o r  
d o  we h a v e  a  p r o b l e m  w i t h  a l l  o f  t h e m ? "

J u l i a n  M aso n :

I  t h i n k  t h e r e  i s  a  c o m b i n a t i o n  o f  a n s w e r s  t o  t h a t .  
L e t  me b r e a k  i t  down i n t o  some p i e c e s .

T h e  s p e c i f i c  c o n c e r n  o f  t h e  r e a l  e s t a t e  c o m m u n i ty  
i s  t h a t  t h e  s u r e t y  f u n d  s t a t u t e  i n  i t s  p r e s e n t  f o r m  i s  n o t  
a c h i e v i n g  t h e  r e s u l t  w h i c h  w as  o r i g i n a l l y  i n t e n d e d  a n d ,  in  
f a c t ,  i s  a c h i e v i n g  r e s u l t s  w h i c h  t h e  r e a l  e s t a t e  p e o p l e  f e e l  
a r e  c o n t r a r y  t o  p u b l i c  p o l i c y .  B u t  t h e r e ' s  a s t a t u t e  i n  p l a c e  
a n d  t h e  s t a t u t e  i n  some c a s e s ,  I ' m  s u r e ,  h a s  b e e n  
m i s i n t e r p r e t e d  a n d  i n  o t h e r  c a s e s  h a s  b e e n  i n t e r p r e t e d  
c o r r e c t l y ;  y o u  c a n ' t  c h a n g e  t h a t  by r e g u l a t i o n .

I n  my j u d g m e n t ,  t h e r e  n e e d  t o  b e  s t a t u t o r y  
a m e n d m e n t s .  One p o s s i b l e  a m e n d m e n t  i s  r e i i n p o s i t i o n  o f  t h e  
r e q u i r e m e n t  t h a t  a  p e r s o n  g e t  a j u d g m e n t  b e f o r e  t h e  s u r e t y  
f u n d  c a n  b e  t a p p e d .  T h a t ' s  o n e  o f  a n u m b e r  o f  s o l u t i o n s .  B ut  
a n y  c h a n g e  i n  t h e  s t a t u t e s  m u s t  b e  made l e g i s l a t i v e l y ;  i t  
c a n n o t  b e  m ade  b y  r e g u l a t i o n .  You c a n ' t  p a s s  a  r e g u l a t i o n  
c o n t r a r y  t o  t h e  s t a t u t e s .

T h e r e  a r e  p r o c e d u r e s  t h a t  c a n  b e  c h a n g e d  by t h e  
C o m m i s s i o n  i n  tw o  w a y s ;  o n e  way i s  by r e g u l a t i o n  -  m ake  
r e g u l a t o r y  c h a n g e s .  I  t h i n k  t h e  l a s t  r e g u l a t i o n  c h a n g e s  w e n t  
i n t o  e f f e c t  on  A p r i l  10 o f  t h i s  y e a r ,  i f  I  r e m e m b e r  
c o r r e c t l y .  One was  m e n t i o n e d  e a r l i e r ,  t h e  tw o  y e a r  s t a t u t e  o f  
l i m i t a t i o n s .  T h a t ' s  a  r e l a t i v e l y  t i m e  c o n s u m i n g  p r o c e s s ,  b u t  
i t  h a s  t h e  b e a u t y  o f  c e r t a i n t y ,  u n l i k e  t h e  l e g i s l a t i v e  
p r o c e s s .

T he  s e c o n d  way t h a t  p r o c e d u r e s  c a n  b e  c h a n g e d  i s  by 
g i v i n g  p o l i c y  d i r e c t i o n s  t o  t h e  h e a r i n g  o f f i c e r .  I ' m  n o t  
r e a l l y  p r e p a r e d  t o d a y  t o  m ake  s p e c i f i c  s u g g e s t i o n s  t o  y o u ,  b u t  
I  w o u ld  p o i n t  o u t  t h a t  t h e  way t h e  s t a t u . \ e  i s  c o n s t r u c t e d  you 
a c t u a l l y . o p e r a t e  u n d e r  two  s t a t u t e s .  Yoi o p e r a t e  u n d e r  T i t l e  
8 w h i c h  i s  t h e  R e a l  E s t a t e  C o m m i s s i o n  A ct  i n  fcho- r . t a t u f e e r  and  
y o u  a l s o  o p e r a t e  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  The 
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  a i  ows you  t o  d e l e g a t e



e s s e n t i a l l y  a l l  o r  l e s s  t h a n  a l l  o f  y o u r  a u t h o r i t y  t o  a c t ,  and 
i t ' s  t h a t  p r o v i s i o n  u n d e r  w h i c h  yo u  u s e  h e a r i n g  o f f i c e r s  t o  
g a t h e r  e v i d e n c e  an d  make o r  p a r t i a l l y  m ake  d e c i s i o n s  on y o u r  
b e h a l f .  T h e r e  i s ,  i n c i d e n t a l l y ,  some i n t e r e s t i n g  c o n f u s i o n  
a b o u t  t h e  way t h e  A c t  i s  c o n s t r u c t e d .  You p r o b a b l y  c o u l d  
d e l e g a t e  t h e  w h o l e  p r o c e s s  t o  t h e  h e a r i n g  o f f i c e r  a n d ,  
u n t o u c h e d  by  C o m m i s s i o n  h a n d s ,  d e c i s i o n s  w o u l d  o e  m a d e .  You 
c a n  s t o p  f a r  s h o r t  o f  t h a t  a n d ,  i f  y o u  b e l i e v e  t h e  h e a r i n g  
o f f i c e r s  a r e  m i s c o n s t r u i n g  t h e  A c t ,  I  s e e  no r e a s o n  why yo u  
c a n ' t  d i r e c t  t h e  h e a r i n g  o f f i c e r s  t o  c o n s t r u e  t h e  A c t  i n  
c e r t a i n  w a y s .  Now, i f  y o u  do  t h a t ,  an d  i f  y o u  m i s c o n s t r u e  t h e  
A c t ,  c l a i m a n t s  a r e  f r e e  t o  c h a l l e n g e  y o u r  c o n s t r u c t i o n .  I  s e e  
no  r e a s o n  t h a t  you  m u s t  a l l o w  a  h e a r i n g  o f f i c e r  r e p e a t e d l y  t o  
c o n s t r u e  t h e  A c t  i n  w ay s  t h a t  a r e  c o n t r a r y  t o  y o u r  
u n d e r s t a n d i n g  o f  t h e  A c t .

The  a d m i n i s t r a t i v e  p r o c e s s  i s  an  i n t e r e s t i n g  o n e ,  
a n d  i t ' s  o n e  t h a t ' s  w i d e l y  m i s u n d e r s t o o d .  I f  y o u  g o  b a c k  o n l y  
a v e r y  s h o r t  t i m e  -  r e a l l y  j u s t  30 o r  40 y e a r s  -  t h e r e  w e r e  no 
a d m i n i s t r a t i v e  a g e n c i e s .  What y o u  d o  was  d o n e ,  i f  i t  was  d o n e  
a t  a l l ,  by  t h e  E x e c u t i v e  b r a n c h  o f  g o v e r n m e n t .  The  c o n c l u s i o n  
w as  r e a c h e d  t h a t  i t ' s  t o o  b i g  a t a s k  a n d  t h a t  t h e r e  s h o u l d  be
d e l e g a t i o n  w i t h i n  t h e  e x e c u t i v e  b r a n c h .  S o ,  y o u  a s  m e m b e r s  o f
t h e  R e a l  E s t a t e  C o m m i s s i o n  a r e  c h a r g e d  w i t h  t h e  r e s p o n s i b i l i t y  
f o r  a d m i n i s t e r i n g  c e r t a i n  s t a t u t e s  an d  b a l a n c i n g  a v a r i e t y  o f  
i n t e r e s t s ,  b o t h  t h o s e  o f  t h e  r e a l  e s t a t e  c o m m u n i t y  a n d  t h o s e  
o f  t h e  p u b l i c  a t  l a r g e ,  an d  yo u  h a v e  e n o r m o u s  r e s p o n s i b i l i t y  
i n  d o i n g  t h a t  and  e n o r m o u s  a u t h o r i t y  t o  a c t .  T h e r e  i s
a b s o l u t e l y  no r e q u i r e m e n t  w h a t s o e v e r  t h a t  y o u  a l l o w  t h e
p r o c e s s  t o  c o n t i n u e  i n  w ay s  t h a t  y o u  t h i n k  a r e  c o n t r a r y  t o  t h e  
p u b l i c  i n t e r e s t  o r  c o n t r a r y  t o  t h e  s t a t u t e s ,  o r  c o n t r a r y  t o  
y o u r  own r e g u l a t i o n s .  You a r e  r e q u i r e d  t o  f o l l o w  t h e  l a w  an d  
t h a t  i n c l u d e s  t h e  r e g u l a t i o n s ,  w h i c h  p r o p e r l y  e n a c t e d  h a v e  t h e  
f o r c e  a n d  e f f e c t  o f  l a w .  Y o u ' r e  c e r t a i n l y  f r e e  t o  g i v e  
d i r e c t i o n  t o  h e a r i n g  o f f i c e r s  a n d  a n y o n e  e l s e  who i s  in  t h e  
a d m i n i s t r a t i v e  p r o c e s s  t o  c o n s t r u e  t h i n g s  a s  y o u  t h i n k  t h e y  
s h o u l d  b e  c o n s t r u e d  i n  t h e  p u b l i c  i n t e r e s t  -  n o t  i n  t h e  
i n t e r e s t  o f  a p a r t i c u l a r  c l a i m a n t ,  n o t  i n  t h e  i n t e r e s t  o f  t h e  
r e a l  e s t a t e  c o m m u n i t y ,  b u t  i n  a b r o a d e r  p u b l i c  i n t e r e s t .
T h a t ' s  s o m e t h i n g  you  c a n  d o  f a i r l y  q u i c k l y .  I f  t h e  s u r e t y  
f u n d  s t a t u t e  i s  b e i n g  m i n s c o n s t r u e d , y o u  c a n  d e c r e e  h e r e  t o d a y  
o r  t o m o r r o w ,  o r  a t  y o u r  n e x t  m e e t i n g  t h a t  i t  b e  c o n s t r u e d  
p r o p e r l y  and  t e l l  h e a r i n g  o f f i c e r s  t o  o p e r a t e  u n d e r  w h a t  yo u  
b e l i e v e  i s  t h e  c o r r e c t  c o n s t r u c t i o n  o f  t h e  A c t .  You c a n  
c h a n g e  some t h i n g s  by  r e g u l a t i ^ a , a l t h o u g h  I  d o n ' t  t h i n k  t h a t  
r e g u l a t o r y  c h a n g e s  a r e  g o i n g  t o  c h a n g e  t h e  p r o b l e m s  we t a l k e d  
a b o u t  h e r e  t o d a y .  You made  some c h a n g e s  i n  t h e  r e g u l a t i o n s ;  
t h e  s t a t u t e  o f  l i m i t a t i o n s  was  o n e  t h a t  was v e r y  h e l p f u l .  I  
d o n ' t  t h i n k  t h e r e  a r e  o t h e r  r e g u l a t o r y  c h a n g e s  t h a t  you  n e e d  
t o  make  r i g h t  now.  You h a v e  t o  g o  f r o m  f i r s t  d e l i v e r i n g  some
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ultimatums in the hearing process and skip to the statutory 
changes.

Mr. Ribacchi asked a minute ago whether additional 
public input is required. I don't want to be presumptuous and 
put myself in the position of advising the Commission. I'll 
just put on my own personal hat and say that to me, that's an 
anathema. The Real Estate Commission is formulated and 
charged with safeguarding the public interest. You are free 
to consult anyone that you wish and get his or her advice and 
feelings about how a particular problem should be handled. It 
makes no sense at all to encumber yourselves by making a 
larger, and larger, and larger committee. In fact, in the 
end, you are compelled to exercise your own judgment and your
own discretion. You can't rely on that of others. There is
no committee that you can create to replace the Real Estate 
Commission. If the Real Estate Commission feels that a 
statutory change should be made then, in my judgment, it is 
free to make that recommendation to the Legislature. If the 
Anchorage Board or the State Association of REALTORS, feels 
the statutes should be changed, it is free to make that
recommendation to the Legislature, just as I am or any other
member of the public. We should all draw on the resources 
that are available to us to decide what those changes should 
be, but it seems to me to be ducking a responsibility to add 
people off of the Commission to an enlarged committee of the 
whole. You're perfectly free to consult them - other people - 
and I assume that each and every one of you will, but the 
responsibility for determining whether statutory changes 
should be made is one that you should make yourselves. I urge 
you to keep your committee a committee of the Real Estate 
Commission or smaller.

The advice that was given earlier was good advice. 
The gentleman said: 'If you want to change the thing, get
together and decide on one course of action, and then go to 
Juneau; don't send people down to go in different ways.' I 
think the real estate community is perfectly capable of 
proposinq statutory changes and asking the Commission to join 
in recommending these changes to the Legislature. That's the 
process to which I'm accustomed and certainly one in which 
I've participated with other state agencies. I do a lot of 
utility work as you know and frequently recommend changes in 
public utilities statutes but a policy which my clients have 
is that wo don't go around asking for statutory changes 
without telling the affected regulatory body. I think that 
the real estate community should be developing proposed 
statutory changes by consulting with this Commission, and it 
should attempt to go hand in glove with this Commission to 
Juneau so we have a unified approach to effect changes.



C o m m i s s i o n e r  _________________________:

Was i t  s t a t u t o r y  c h a n g e s  t h a t  moved a w a r d s  f ro m  t h e  
s u r e t y  f u n d  aw ay  f ro m  t h e  c o u r t ?

J u l i a n  M ason:

T h a t ' s  c o r r e c t ,  t h a t  w as  t h e  c h a n g e  made  i n  e i t h e r  
1979 o r  1 9 8 0 .

C o m m i s s i o n e r  _____________________:

T h a t  w as  a b s o l u t e l y  a  s t a t u t o r y  c h a n g e ,  t h a t  w a s n ' t  
a  r e g u l a t o r y  c h a n g e ?

J u l i a n  M aso n :

T h a t  was  a s t a t u t o r y  c h a n g e  a n d  i t  was  o n e  t h a t  i n  
a  s e n s e ,  a s  o n e  C o m m i s s i o n e r  p o i n t e d  o u t ,  s n u c k  by t h e  r e a l  
e s t a t e  c o m m u n i t y  an d  t h e  C o m m i s s i o n .  As I  r e c a l l ,  i t  was  
t a c k e d  i n  a s  p a r t  o f  t h e  s u n s e t  l e g i s l a t i o n .  I t  was a 
s t a t u t o r y  c h a n g e .



T o: A l a s k a  Re a l  E s t a t e  Commi s s i on

Dace: March 5, 1984

From: Alaska Association of REALTORS

This is Part I of the industry response to the request from the Commission 

at their January 1984 meeting for recommendation of needed changes in the

relevant statutes, regulations and operating procedures. It addresses only the 

Surety Fund, and is drafted so that pages 1-11 may be lifted for use by the 

Commission and Association in approaching the legislature. Pages 12 & 13 

are recommended as a jriefing and instruction sheet for hearing officers

of surety fund claims under the existing statute and regulations.

The remainder of the real estate statute and corresponding regulations

will he reviewed and subsequent parts of this white paper will detail to

the Commission

1) the content recommendations

2) the rationale tor the recommendations

3) the suggested action to accomplish, i.e. propose a statute change,

amend the regulations, or adopt an operating procedure.



Attached is a surmary of a protlem area of vital concern to the real estate 

industry. The ALASKA ASSOCIATION OF REALTORS is suggesting content for a 

bill which will address the issue. We seek your consideration and support.



#  *
ALASKA ASSOCIATION OF REALTORS - Position Paper, RE: The Surety Fund

History

From its creation in 1964, as reflected in AS 08.88, the Real Estate

Commission's primary purpose has been the protection of the public through the 

examining and licensing of real estate p’ •. itioners. Through 1975, the 

public's guarantee of monetary relief was a required bond in the amount of 

$ 1000/Salesman and $ 50 00 /b ro ke r.

Through the early '70's there were few claims against the bonds; however, 

the industry realized that the bonding level was not adequately protecting the 

public's interests. Following the example of twelve other states, (Footnote: 

1974 NARELLO Report, page 25) the industry together with the Real Estate

Commission actively lobbied for the 1974 legislation (Attachment A: 45.85.010-llC 

& 08.8(° 281 , .071 , & .401) to create a surety fund with a two-fold purpose:

1) to provide indemnification up to S 10,000/transaction for judgments 

awarded by the courts to persons who suffered financial loss because o a 

licensee's actions that involved fraud, deceit, misrepresentation, or conv. rsion 

of trust funds, and

2) to provide funding for real estate education of both the public and the 

licensees from funds collected in excess of the specified $250,000 minimum 

balance in the fund.

The 1974 legislation, which was patterned after the California model,

required court action and a judgment against a licensee prior to any disbursement 

of Surety Fund dollars. However, Alaska's enacted version did not require an 

attempt to collect money from or attach the assets of the named licensee, 

nor did it provide for any review by the Commission prior to payment from the fund
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Thus  f r o m t h e  i 9 7 6  l i c e n s e  r e n e w a l  c y c l e  when t h e  f i r s t  f e e s  w e r e  p a i d  i n t o  

t h e  s u r e t y  f u n d ,  j u d g e s  we r e  aoLe  t o  o r d e r  p a y me n t  d i r e c t l y  f r o m t h e  f u n d  t o  

s a t i s f y  a j u d g m e n t .

T h e s e  c o n d i t i o n s  we r e  i n  e f f e c t  u n t i l  1980 when t h e  s t a t u t e  was  a me n de d ,  

i n i t i a t e d  by t h e  L e g i s l a t i v e  A u d i t  Co mm i t t e e  d u r i n g  t h e  S u n s e t  R e v i e w ,  t o  c h a r g e  

t h e  P e a l  E s t a t e  C o mm i s s i o n  w i t h  t h e  r e s p o n s i b i l i t y  t o  b o t h  h e a r  c a s e s  a nd  

r .ward p a y m e n t s  b u t  w i t h o u t  e n s u r i n g  t h e  f u l l  p r o t e c t i o n  o f  due  p r o c e s s  a n d  

j u d i c i a l  p r e c e d e n t  ( A t t a c h m e n t  B) .

The u s e  o f  h e a r i n g  o f f i c e r s  ( a s  a l l o w e d  by t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  

A c t )  s t a r t i n g  i n  J a n u a r y  1982 a nd  t h e  r e g u l a t i o n s  a d o p t e d  by t h e  C o m m i s s i o n  i n  

De c e mb e r  1982 ( e f f e c t i v e  A p r i l  1 983 )  h a ve  f u r t h e r  a t t e m p t e d  t o  wor k  w i t h i n  t h e  

c u r r e n t  s t a t u t e  ( A t t a c h m e n t  C ) .

A t t a c h m e n t s :  A) 1974 S u r e t y  Fund S t a t u t e

B) 1980 Amended S u r e t y  Fund S t a t u t e

C) 1982 S u r e t y  Fund R e g u l a t i o n s



#
The r e a l  e s t a t e  i n d u s t r y  i n  A l a s k a  c o n s i s t s  o f  some 4000 l i c e n s e e s  who 

s u p p o r t  s e n s i b l e  l e g i s l a t i o n  t o  r e g u l a t e  t h e  i n d u s t r y  a nd  t o  p r o t e c t  t h e  p u b l i c  

a g a i n s t  i l l e g a l  r e a l  e s t a t e  p r a c t i c e s .  T h i s  s e n s e  o f  p r o f e s s i o n a l  r e s p o n s i ­

b i l i t y  h a s  n o t  c h a n g e d  t h r o u g h o u t  t h e  2 0 - y e a r  h i s t o r i c a l  summary p e r i o d  o u t l i n e d  

a b o v e .

C u r r e n t l y  t h e r e  a r e  no f i l i n g  f e e s  o r  c o s t s  i f  a c l a i m  i s  d e n i e d ,  n o r  

i s  t h e  c l a i m a n t  r e q u i r e d  t o  e x h a u s t  o t h e r  r e m e d i e s  b e f o r e  r e c e i v i n g  s a t i s f a c t i o n  

f r o m t h e  S u r e t y  Fund .  T h u s ,  t h e  " n o - r i s k "  a nd  " n o - c o s t s  i n c u r r e d "  s t a t u s  o f  

c l a i m a n t s  s i m p l y  e n c o u r a g e s  c l a i m s .  F u r t h e r ,  t h e  s t a t e  e n t i t y ,  e i t h e r  c o n t r a c t e d  

o r  a p p o i n t e d ,  i s  i n  t h e  p o s i t i o n  o f  b e i n g  b o t h  j u d g e  a nd  j u r y .

I t  i s  t h e  c o n s e n s u s  o f  t h e  i n d u s t r y  t h a t  a c o n c e n t r a t e d  e f f o r t  mus t  

be  made i m m e d i a t e l y  t o  r e s t o r e  t h e  i n t e g r i t y  o f  t h e  s u r e t y  f u n d ,  b o t h  i n  

c o n c e p t  and  i n  a c t u a l  a d m i n i s t r a t i o n .

P o i n t s  t o  A c h i e v e

1.  E n s u r e  t h e  r i g h t s  o f  a l l  p a r t i e s  t o  due  p r o c e s s  t h r o u g h  t h e  c o u r t

s y s t e m  w i t h  t h e  d e t e r m i n a t i o n  o f  a c l a i m ' s  v a l i d i t y  a nd  r e s u l t a n t  damage

a s s e s s m e n t  i n  t h e  c o u r t s .

2 .  M a i n t a i n  t h e  S u r e t y  Fund a s  a r e s o u r c e  t o  be d r awn upon  o n l y  when f u n d s

a r e  n o t  c o l l e c t a b l e  f r o m t h e  j u d g m e n t  d e b t o r  by a ny  o t h e r  m e a n s .

3 .  C h a r g e  t h e  R e a l  Es t u  : e  Co mmi s s i on  w i t h  t h e  r e s p o n s i b i l i t y  o f  t i m e l y  

l i c e n s e  a c t i o n  on t h e  l i c e n s e e  whose  a c t i o n  h a s  r e s u l t e d  i n  a d r a w f r om t h e  Fund .

4 .  D i r e c t  t h e  R e a l  E s t a t e  C o mmi s s i o n  t o  p r o v i d e  q u a l i t y  e d u c a t i o n  

p r o g r a m s  t o  l i c e n s e e s  a nd  Lhe p u b l i c  a s  t o  l i c e n s e e s '  r e s p o n s i b i l i t i e s  u n d e r  t h e  

r e a l  e s t a t e  s t a  u t e s  a n d  r e g u l a t i o n s .
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M e a n s  t o  A c h i e v e

The

Add 

e n t  i r e t v

N O  C H A N G E

A l r e a d y  i n  
CSHB389 i o r  
e q u a I i  z a t  i on 
o f  f e e  s t r u c ­
t u r e  .

a S e c t i o n  11:  A r t i c l e  5 (AS 0 8 . 8 8 . + 5 0 - 5 0 0 )  i s  amended so  t h a t  in

i t  w o u l d  r e a d :

S e c .  0 8 . 8 8 . 4 5 0  Re a l  e s t a t e  s u r e t y  f u n d .  T h e r e  i s  c r e a t e d  

a s p e c i a l  a c c o u n t  i n  t h e  g e n e r a l  f u n d  known a s  t h e  r e a l  e s t a t e  

s u r e t y  f u n d  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  t h i s  c h a p t e r .  The 

f u n d  s h a l l  be c omp os e d  o f  p a y m e n t s  made by l i c e n s e d  r e a l  

e s t a t e  b r o k e r s  a nd  s a l e s m e n  u n d e r  AS 0 8 . 8 8 . 4 5 5 .  The f u n d  may 

n o t  e x c e e d  $ 5 0 0 , 0 0 0  a nd  a m o u n t s  i n  t h e  f u n d  i n  e x c e s s  o f  

$ 2 5 0 , 0 0 0  may be  a p p r o p r i a t e d  f o r  r e a l  e s t a t e  e d u c a t i o n a l  p u r ­

p o s e s  a s  p r o v i d e d  i n  AS 0 8 . S 8 . 0 9 l .  (1 ch  148 SLA 1974 ,  am 34

ch  167 SLA 1980;  AS 4 5 . 8 5 . 0 1 0 )

AS 0 8 . 8 8 . 4 5 5  P a y me n t s  by r e a l  e s t a t e  b r o k e r s  and  s a l e s m e n .

( a )  A l i c e n s e d  r e a l  e s t a t e  b r o k e r ,  a s s o c i a t e  b r o k e r ,  o f  s a l e s ­

man when o b t a i n i n g  o r  r e n e w i n g  a r e a l  e s t a t e  l i c n e s e ,  i n  l i e u  

o f  o b t a i n i n g  a c o r p o r a t e  s u r e t y  b o n d ,  s h a l l  pay  t o  t h e  c o m m i s s i o n  

i n  a d d i t i o n  t o  t h e  l i c e n s e  f e e ,  a S u r e t y  Fund f e e  n o t  t o  e x c e e d  

$ 1 2 5 .  A f t e r  t h e  f u n d  r e a c h e s  $ 2 5 0 , 0 0 0 ,  t h e  c o m m i s s i o n  s h a l l  

by r e g u l a t . o n  a d j u s t  t h e  bond f e e s  s o  t h a t ,  t a k i n g  i n t o  a c c o u n t  

a n t i c i p a t e d  e x p e n d i t u r e s  f o r  c l a i m s  a g a i n s t  t h e  f u n d  a nd  r e a l  

e s t a t e  e d u c a t i o n a l  p u r p o s e s ,  t h e  f u n d  i s  m a i n t a i n e d  a t  a 

l e v e l  n o t  l e s s  t h a n  $ 2 5 0 , 0 0 0 .

f o l l o w i n g  i s  p r o p o s e d  t o  b e  i n t r o d u c e d  a s  a n  a m e n d m e n t  t o  113 389.
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( b )  A l l  t e e s  c o l l e c t e d  u n a e r  t h i s  s e c t i o n  s h a l l  be p a i d  a t  

NO CHANCE l e a s t  o n c e  a mon t h  by t h e  c o m m i s s i o n  i n t o  t h e  g e n e r a l  f u n d .

T h e s e  p a y m e n t s  s h a l l  be  c r e d i t e d  t o  t h e  r e a l  e s t a t e  s u r e t y  f u n d .  

(1 c h  143 SLA 1974 ;  am 35 ch  167 SLA 1980;  AS 4 5 . 8 5 . 0 2 0 )

AS 0 8 . 8 8 . 4 6 0  C l a i m  f o r  p a y m e n t .

( a )  When any a g g r i e v e d  p e r s o n  o b t a i n s  a f i n a l  j ud g me n t  i n  a ny  

c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  a g a i n s t  a n y  p e r s o n  o r  p e r s o n s  

l i c e n s e d  u n d e r  AS 0 8 . 8 8 ,  u n d e r  g r o u n d s  o f  f r a u d ,  d e c e i t ,  i n t e n ­

t i o n a l  m i s r e p r e s e n t a t i o n  o r  c o n v e r s i o n  o f  t r u s t  f u n d s ,  a r i s i n g
NEW

d i r e c t l y  o u t  o f  a ny  t r a n s a c t i o n  when t h e  j u d g m e n t  d e b t o r  was 

l i c e n s e d  a nd  p e r f o r m e d  a c t s  f o r  w h i c h  a l i c e n s e e  i s  r e q u i r e d  

u n d e r  AS 0 8 . 8 8 ,  t h e  a g g r i e v e d  p e r s o n  may,  upon  t h e  j u d g m e n t  

b e c o mi n g  f i n a l ,  f i l e  a v e r i f i e d  a p p l i c a t i o n  i n  t h e  c o u r t  i n  

w h i c h  t h e  j ud g m e n t  was e n t e r e d  f o r  a n  o r d e r  d i r e c t i n g  p a \ m e n t  

o u t  o f  t h e  Rea l  E s t a t e  S u r e t y  Fund o f  Lhe a moun t  o f  a c t u a l  a nd  

d i r e c t  l o s s  i n  t h e  t r a n s a c t i o n  up t o  t h e  sum o f  t e n  t h o u s a n d  

d o l l a r s  ( $ 1 0 , 0 0 0 )  o f  t h e  amount  u n p a i d  upon  t h e  j u d g m e n t .

I n  t h e  c a s e  o f  a s m a l l  c l a i m s  c o u r t  j u d g m e n t ,  t h e  a g g r i e v e d

p e r s o n  s h a l l  f i l e  t h e  v e r i f i e d  a p p l i c a t i o n  i n  f h e  d i s t r i c t

c o u r t  i n  w h i c h  t h e  j u d g m e n t  was  e n t e r e d  i n  f a v o r  o f  t he

a g g r i e v e d  p e r s o n .  The c o u r t  s h a l l  t h e n  make a d e t e r m i n a t i o n

a s  t o  w h e t h e r  t h e  s m a l l  c l a i m s  c o u r t  j u d g m e n t  was b a s e d  on  f a c t s

c o n s t i t u t i n g  g r o u n d s  t o r  r e c o v e r y  u n d e r  t h i s  s e c t i o n  and may
%

e n t e r  an  o r d e r  d i r e c t i n g  p a y me n t  o f  tin* s m a l l  c l a i m s  c o u r t  

j u d g m e n t  o u t  o f  t h e  Rea l  E s t a t e  S u r e t y  F und .
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A c op y  o f  t h e  v e r i f i e d  a p p l i c a t i o n  s h a l l  be s e r v e d  upon 

t h e  c o m m i s s i o n  a nd  t h e  j u d g m e n t  d e b t o r  a n d  a c e r t i f i c a t e  o r  

a f f i d a v i t  o f  t h a t  s e r v i c e  f i l e d  w i t h  t h e  c o u r t .

( b )  N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  b ;  i n t e r p r e t e d  t o  

a u t h o r i z e  p a y me n t  f r o m  t h e  Rea l  E s t a t e  S u r e t y  Fund f o r  t r a n s ­

a c t i o n s  o r  e v e n t s  w h i c h  s o l e l y  i n v o l v e s  i n n o c e n t  m i s r e p r e s e n ­

t a t i o n  on t h e  p a r t  o f  a r e a l  e s t a t e  l i c e n s e e .

( c )  A p p l i c a t i o n  f o r  pa yme n t  f r o m t h e  f u n d  s h a l l  be made 

w i t h i n  one  y e a r  f r om t h e  d a t e  t h a t  t h e  j u d g m e n t  b e c o me s  f i n a l .

AS 0 8 . 8 8 . 4 6 5  Time f o r  a c t i o n  bv c o u r t  on a p p l i c a t i o n  f o r  p a y ­

ment . :  r e q u i r e d  show .ng o f  p e r s o n  a g g r i e v e d .

( a )  The c o u r t  s h a l l  c o n d u c t  a h e a r i n g  u pon  s u c h  a p p l i c a t i o n  

30 d a y s  a f t e r  s e r v i c e  o f  t h e  a p p l i c a t i o n  u pon  t h e  c o m m i s s i o n .

Upon p e t i t i o n  by t h e  c o m m i s s i o n  a nd  s h o w i n g  o f  goo d  c a u s e ,  t h e  

c o u r t  may c o n t i n u e  t h e  h e a r i n g  f o r  s u c h  f u r t h e r  p e r i o d  a s  i t  

deems  a p p r o p r i a t e .  At  t h e  h e a r i n g ,  t h e  a g g r i e v e d  p e r s o n  s h a l l  

be r e q u i r e d  t o  show t h a t :

( 1 )  he i s  n o t  a s p o u s e  o f  t h e  d e b t o r ,  o r  t h e  p e r s o n a l  

r e p r e s e n t a t i v e  o f  s u c h  s p o u s e .

( 2 )  he h a s  c o m p l i e d  w i t h  a l l  r e q u i r e m e n t s  o f  t h i s  a r t i c l e .

( 1 )  he  h a s  o b t a i n e d  a j u d g m e n t  a s  s e t  o u t  i n  AS O S . 8 8 . 4 6 0 ,

s t a t  i ng  t h e  amount  t h e r e o f  and  t h e  a mo u n t  o w i n g  t h e r e o n  a t  t h e  

d a t e  o f  t h e  a p p l i c a t i o n .



( 4 )  he h a s  made a l l  r e a s o n a b l e  s e a r c h e s  a nd  i n q u i r i e s  t o  

a s c e r t a i n  w h e t h e r  t h e  j u d g m e n t  d e b t o r  i s  p o s s e s s e d  o f  r e a l

o r  p e r s o n a l  p r o p e r t y  o r  o t h e r  a s s e t s ,  l i a b l e  t o  be  s o l d  o r  a p p l i e d  

i n  s a t i s f a c t i o n  o f  t h e  j u d g m e n t .

( 5 )  he h a s  d i s c o v e r e d  no p e r s o n a l  o r  r e a l  p r o p e r t y  o r  

o t h e r  a s s e t s  l i a b l e  t o  be s o l d  o r  a p p l i e d ,  o r  t h a t  he h a s  d i s ­

c o v e r e d  c e r t a i n  o f  t he m owned by t h e  j u d g m e n t  d o c t o r  a nd  l i a b l e  

t o  be s o  a p p l i e d ,  a n d  t h a t  he h a s  t a k e n  a l l  n e c e s s a r y  a c t i o n  

a nd  p r o c e e d i n g s  f o r  t h e  r e a l i z a t i o n  t h e r e o f ,  a n d  t h a t  t h e  amount  

t h e r e b y  r e a l i z e d  was i n s u f f i c i e n t  t o  s a t i s f y  t h e  j u d g m e n t ,  

s t a t i n g  t h e  a moun t  s o  r e a l i z e d  a nd  t h e  b a l a n c e  r e m a i n i n g  due

on t h e  j u d g m e n t .

( 6 )  he h a s  d i l i g e n t l y  p u r s u e d  h i s  r e m e d i e s  a g a i n s t  a l l  

t h e  j u d g m e n t  d e b t o r s  a nd  a l l  o t h e r  p e r s o n s  l i a b l e  t o  him in

t h e  t r a n s a c t i o n  f o r  w h i c h  he s e e k s  r e c o v e r y  f r om t h e  Re a l  E s t a t e  

S u r e t y  F u nd .

( 7 )  he i s  m a k i n g  s a i d  a p p l i c a t i o n  no more  t h a n  one  y e a r  

a f t e r  t h e  j u d g m e n t  be c o me s  f i n a l .

AS 0 8 . 8 8 . 4 7 0  O r d e r  o f  C o u r t :  g r o u n d s :  d e f e n s e  o f  a c t i o n s ;

b u r d e n  o f  p r o o f ;  p r e s u m p t i o n ;  d i s m i s s a l s ;  c o m p r o m i s e  o f  c l a i m s .

( a )  Wh e n e v e r  t h e  c o u r t  p r o c e e d s  u po n  a n  a p p l i c a t i o n  a s
%

s e t  f o r t h  i n  AS 0 8 . 8 8 . 4 6 5  i t  s h a l l  o r d e r  p a y m e n t  o u t  o f  t h e  

R e a l  E s t a t e  S u r e t y  Fund o n l y  upon  a  d e t e r m i n a t i o n  t h a t  t h e  

a g g r i e v e d  p a r t y  h a s  a  v a l i d  c a u s e  o f  a c t i o n  w i t h i n  t h e  p u r v i e w  

o f  AS 0 8 . 8 8 . 4 6 0  a nd  h a s  c o m p l i e d  w i t h  t h e  p r o v i s i o n s  o f  AS 0 8 . 8 8 . 465«



NEW
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I f  t h e  j u d g m e n t  i n  f a v o r  o f  t h e  a p p l i c a n t  was  by d e f a u l t ,  

s t i p u l a t i o n ,  o r  c o n s e n t ,  o r  i f  t h e  a c t i o n  a g a i n s t  t h e  l i c e n s e e  

was  d e t e n d e d  by a t r u s t e e  i n  b a n k r u p t c y ,  t h e  a p p l i c a n t  s h a l l

h a v e  t h e  b u r d e n  o f  p r o v i n g  t h a t  t h e  c a u s e  o f  a c t i o n  a g a i n s t  t h e

l i c e n s e e  was  f o r  f r a u d ,  i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  d e c e i t ,  

o r  c o n v e r s i o n  o f  t r u s t  f u n d s .  O t h e r w i s e  t h e  j u d g m e n t  s h a l l  

c r e a t e  a r e b u t t a b l e  p r e s u m p t i o n  o f  t h e  f r a u d ,  i n t e n t i o n a l  m i s ­

r e p r e s e n t a t i o n ,  d e c e i t ,  o r  c o n v e r s i o n  o f  t r u s t  f u n d s  by t h e  

l i c e n s e e ,  w h i c h  p r e s u m p t i o n  s h a l l  a f f e c t  t h e  b u r d e n  o f  p r o d u c i n g  

e v i d e n c e .

The c o m m i s s i o n  may move t h e  c o u r t  a t  a n y  t i m e  t o  d i s m i s s  

t h e  a p p l i c a t i o n  when i t  a p p e a r s  t h e r e  a r e  no t r i a b l -  i s s u e s  and

t h e  p e t i t i o n  i s  w i t h o u t  m e r i t .  The m o t i o n  may be s u p p o r t e d  bv

a f f i d a v i t  o f  a ny  p e r s o n  o r  p e r s o n s  h a v i n g  k n o w l e d g e  o f  t h e  

f a c t s ,  a nd  may be made on t h e  b a s i s  t h a t  t h e  p e t i t i o n ,  a nd  t h e  

j u d g m e n t  r e f e r r e d  t o  t h e r e i n ,  d o e s  n o t  f o r m t h e  b a s i s  f o r  a 

m e r i t o r i o u s  r e c o v e r y  c l a i m  w i t h i n  t h e  p u r v i e w  o f  AS OH. 8 8 . 4b O;  

p r o v i d e d ,  h o w e v e r ,  t h a t  t h e  c o m m i s s i o n  s h a l l  g i v e  w r i t t e n  n o t i c e  

a t  l e a s t  10 d a y s  b e f o r e  s u c h  m o t i o n .

AS 0 9 . 8 ' ^ . ^ 7 1  nf<f,»nso o f  a c t i o n s :  c o n c l u s i v e  a d j u d i c a t i o n s  

o f  i s s u e * s .

( a )  I f  t h e  j u d g m e n t  i s  f o und  a g a i n s t  mcxre t h a n  one  i n d i v i d u a l  

l i c e n s e d  u n d e r  AS 0 3 . 3 3  f o r p e r f o r m a n c e  o f  a c t s  f o r  w h i c h  a 

l i c e n s e  i s  r e q u i r e d  u n d e r  t h a t  c h a p t e r ,  i t  s h a l l  be r.he r e s p o n s i ­

b i l i t y  o f  t h e  c o m m i s s i o n ,  i n  t h e  a b s e n c e  o f  p r o r a t i o n  by t h e  

c o u r t ,  t o  p r o r a t e  t h e  a wa r d  c h a r g e s  among t h e  s a i d  j u d g m e n t  d e b t o r s .
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NEW

NO CHANGE

NO CHANGE

AS 0 8 . 8 8 . 4 7 2  O r d e r  d i r e c t i n g  p a y m e n t  o u t  o f  f u n d :  l i m i t a t i o n  

o f  l i a b i l i t y .

I f  t h e  c o u r t  f i n d s  a f t e r  t h e  h e a r i n g  t h a t  t h e  c l a i m  s h o u l d  

be  l e v i e d  a g a i n s t  t h e  Rea l  E s t a t e  S u r e t y  F u n d ,  t h e  c o u r t  s h a l l  

e n c e r  a n  o r d e r  d i r e c t e d  t o  t h e  c o m m i s s i o n  r e q u i r i n g  pa v me n t  

f r o m t h e  Re a l  E s t a t e  S u r e t y  Fund o f  t h e  a mo u n t  p a y a b l e  upon  t h e

c l a i m  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  a nd  i n  a c c o r d a n c e  w i t h  t h e

l i m i t a t i o n s  c o n t a i n e d  i n  t h i s  c h a p t e r .

N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  t h e  

l i a b i l i t y  o f  t h e  Rea l  E s t a t e  S u r e t y  Fund f o r  t h e  p u r p o s e s  of  t h i s  

c h a p t e r  s h a l l  n o t  e x c e e d  t e n  t h o u s a n d  d o l l a r s  ( $ 1 0 , 0 0 0 )  f o r  any  

one  t r a n s a c t i o n  f o r  w h i c h  t h e  c a u s e  of  a c t i o n  o c c u r r e d ,

r e g a r d l e s s  o f  t h e  number  o f  p e r s o n s  i n j u r e d ,  t h e  numbe r  o f

l i c e n s e e s  i n v o l v e d ,  o r  t h e  number  o f  p a r c e l s  o f  r e a l  e s t a t e  

i n v o l v e d  i n  t h e  t r a n s a c t i o n .

S e c .  0 8 . 9 9 . 4 7 5  Maximum l i a b i l i t y .  ( a )  The maximum l i a b i l i t y  

o f  t h e  r e a l  e s t a t e  s u r e t y  f u n d  d o e s  n o t  e x c e e d  $ 5 0 , 0 0 0  f o r  any­

o n e  b r o k e r  o r  s a l e s m a n .

S e c .  0 8 . 8 8 . 4 8 0 .  O r d e r  o f  c l a i m  p a y m e n t .  I f  t h e  money 

d e p o s i t e d  i n  t h e  r e a l  e s t a t e  s u r e t y  f u n d  i s  i n s u f f i c i e n t  a t  a 

g i v e n  t i m e  t o  s a t i s f y  a d u l y  a u t h o r i z e d  c l a i m  a g a i n s t  t h e  f u n d ,  

t h e  c o m m i s s i o n  s h a l l ,  when s u f f i c i e n t  money h a s  b e e n  d e p o s i t e d  

i n  t h e  f u n d  a nd  a p p r o p r i a t e d ,  s a t i s f y  u n p a i d  c l a i m s  i n  t h e  o r d e r  

t h a t  t h e  c l a i m s  we r e  o r i g i n a l l y  f i l e d ,  p l u s  a c c u m u l a t e d  i n t e r e s t  

a t  t h e  r a t e  o f  e i g h t  p e r c e n t  a y e a r .  (1 c h  143 SLA 1 9 7 4; am ch  167 

SLA 1980;  AS 4 5 . 8 5 . 0 7 0 )



No S u b s t a n t i v e  
Change

NO CHANGE

NFW

When upon  t h e  ord. '  '  o f  t h e  c o u r t ,  t h e  c o m m i s s i o n  h a s  p a i d  

f r om t h e  Re a l  E s t a t e  S u r e t y  Fund a ny  sum t o  t h e  j u d g m e n t  c r e d i t o r ,  

t h e  c o m m i s s i o n  s h a l l  be s u b r o g a t e d  t o  a l l  o f  t h e  r i g h t  o f  t h e  

j u d g m e n t  c r e d i t o r  a nd  t h e  judgme . c r e d i t o r  s h a l l  a s s i g n  a l l  h i s  

r i g h t ,  t i t l e  a nd  i n t e r e s t  i n  t h e  j u d g m e n t  t o  t h e  c o m m i s s i o n .  Any 

a mo u n t  a n d  i n t e r e s t  r e c o v e r e d  by t h e  c o m m i s s i o n  on t h e  j ud g me n t  

s h a l l  be d e p o s i t e d  i n  t h e  R e a l  E s t a t e  S u r e t y  Fund .

AS 0 8 . 8 8 . AQj .  D i s c i p l i n a r y  a c t i o n  a g a i n s t  b r o k e r s  a nd  s a l e s m e n .

N o t h i n g  c o n t a i n e d  h e r e i n  s h a l l  l i m i t  t h e  a u t h o r i t y  o f  t h e  

c o m m i s s i o n  t o  t a k e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a ny  l i c e n s e e  f o r  

U v i o l a t i o n  o f  a n y  of  t h e  p r o v i s i o n s  o f  AS 0 8 . 8 8  o r  t h e  r e g u l a ­

t i o n s  p r o m u l g a t e d  by t h e  c o m m i s s i o n .  The r e p a y m e n t  i n  f u l l  o f  a l l  

o b l i g a t i o n s  t o  t h e  Rea l  E s t a t e  S u r e t y  Fund by any  l i c e n s e e  d o e s  

not. n u l l i f y  o r  m o d i f y  t h e  e f f e c t  o f  d i s c i p l i n a r y  p r o c e e d i n g  

b r o u g h t  u n d e r  t h e  p r o v i s i o n s  o l  AS 0 8 . 8 8 ,

S e c .  0 8 . 8 8 . 5 0 0 .  D e f i n i t i o n .  In t h i s  c h a p t e r  a c o m m i s s i o n  

me a ns  t h e  R e a l  E s t a t e  C o mmi s s i o n  e s t a b l i s h e d  u n d e r  t h i s  c h a p t e r .  

'AO ch  167 SLA 1980;  AS A5 . 8 5 . 1 2 0 )

( a )  " f i n a l  j u d g m e n t "  means  a j u d g m e n t  n o t  s u b j e c t  t o  f u r t h e r  

j u d i c i a l  r e v i e w .
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AS 0 8 . 3 8 . A9Q.  R i c h t  t o  S u b r o g a t i o n .



  •
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O b s e r v a t i o n s  o f  . J u l i a n  M a s o n :

1.  At  s u c h  t i m e  a s  t h e  f i r s t  v e r s i o n  o f  s u g g e s t e d  c h a n g e s  may be e n a c t e d  by t h e  

l e g i s l a t u r e ,  t h e  c o m m i s s i o n  a s  a m a t t e r  of  h o u s e k e e p i n g  s h o u l d  r e s c i n d  t h e  

S u r e t y  Fund r e g u l a t i o n s  w h i c h  wo u l d  no l o n g e r  be  r e l e v a n t .

2 .  To my k n o w l e d g e ,  no o t h e r  r e g u l a t o r y  body  i n  t h e  s t a t e  c a n  a w a r d  damages  t o  

a t h i r d  p a r t y  w i t h o u t  a j u r y  t r i a l .  They  c a n  f i n e  a n d / o r  a s s e s s  l o s e r s  t o  

p ay  a t t o r n e y  f e e s .

3 .  S ma l l  c l a i m s  c o u r t  d e f e n d a n t s  c a n  opr  f o r  d i s t r i c t  c o u r t  i n  o r d e r  t o  

h a v e  a j u r y  t r i a l .

*



•  •
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Recommendcd H e a r i n g  O f f i c e r  B r i e f i n g  a nd  I n s t r u c t i o n s

The 1974 l e g i s l a t i o n s  w h i c h  p r o v i d e d  f o r  t h e  c r e a t i o n  o f  a s u r e t v  f u n d ,  

s t a r t i n g  w i t h  f e e s  c o l l e c t e d  i n  t h e  1976 l i c e n s e  r e n e w a l  c y c l e ,  was t h e  c u l ­

m i n a t i o n  o f  j o i n t  e f f o r t s  o f  t h e  c o m m i s s i o n  a nd  t h e  i n d u s t r y  t o  more  a d e q u a t e l y  

p r o t e c t  t h e  p u b l i c  f r om i l l e g a l  a c t i o n s  o f  l i c e n s e e s .  I t s  i n t e n d e d  p u r p o s e  was 

t w o - f o l d :

( 1 )  t o  p r o v i d e  i n d e m n i f i c a t i o n  up t o  $ 1 0 , 0 0 0 / 1 r a n s a c t i o n  a n d  $ 5 0 , 0 0 0 / L i c e n s e e  

f o r  j u d g m e n t s  a w a r d e d  by t h e  c o u r t s  t o  p e r s o n s  who s u f f e r e d  f i n a n c i a l  l o s s  

b e c a u s e  o f  a l i c e n s e e ' s  a c t i o n s  t h a t  i n v o l v e d  f r a u d ,  d e c e i t ,  m i s r e p r e s e n t a t i o n ,

o r  c o n v e r s i o n  o f  t r u s t  f u n d s ,  a nd

( 2 )  t o  p r o v i d e  f u n d i n g  f o r  r e a l  e s t a t e  e d u c a t i o n  of  b o t h  t h e  p u b l i c  and  

t h e  l i c e n s e e s  f r om f u n d s  c o l l e c t e d  i n  e x c e s s  o f  t h e  s p e c i f i e d  $ 2 5 0 , 0 0 0  minimum 

b a l a n c e  i n  t h e  f u n d .

When t h e  1980 a me n d m e n t s  t o  t h e  s t a t u t e  r e move d  t h e  n e c e s s i t y  o f  a c o u r t  

j u d g m e n t  t o  a c c e s s  t h e  f u n d ,  i t  s h i f t e d  t h e  r e s p o n s i b i l i t y  f o r  p r o v i d i n g  

a f a i r  a nd  i m p a r t i a l  h e a r i n g  a nd  a d e c i s i o n  b a s e d  on f a c t s  t o  o u r  a r e n a .  I t  i s  

t h i s  h e a r i n g ,  h e l d  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t ,  a nd  a 

p r o p o s e d  d e c i s i o n  w i t h  i t s  a c c o m p a n y i n g  r a t i o n a l e  t h a t  we ,  t h e  A l a s k a  Real  

E s t a t e  C o m m i s s i o n ,  r e q u i r e  o f  you .

I t  i s  w o r t h y  o f  n o t e  t h a t  mos t  s t a t e s  w h i c h  h a v e  s i m i l a r  r e c o v e r y  f u n d s  

p r o v i d e  some means  o f  a t t e m p t i n g  t o  c o l l e c t  f r o m t h e  w r o n g d o e r - 1 i c e n s e e  p r i o r  

t o  c o n s i d e r i n g  a c l a i m  a g a i n s t  t h e i r  r e s p e c t i v e  f u n d s .  O t h e r  p r o v i s i o n s  

common t o  many s t a t e s  r e q u i r e  p r o o f  o f  f r a u d ,  i n t e n t i o n a l  m i s r e p r e s e n t a t i o n ,  o r  

i n t e n t i o n a l  i m p r o p e r  a c t i o n s ;  mos t  s t a t e s  do n o t  s u p p o r t  c o l l e c t i o n  b a s e d  on 

n e g l i g e n c e ,  a n d  t h i s  c o m m i s s i o n  h a s  r e s e r v a t i o n . ,  a b o u t  a w a r d s  b a s e d  on r e a s o n s  

o t h e r  t h a n  i n t e n t i o n a l  m i s r e p r e s e n t a t i o n .
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1 t  i s  t h e  p o l i c y  o f  t h i s  c o m m i s s i o n  t o  s t a y  p r o c e e d i n g s  p u r s u a n t  t o  

AS 0 8 . 3 8 . 4 6 5  ( a )  when a c o u r t  a c t i o n  i s  p e n d i n g .

When w r i t i n g  y o u r  f i n d i n g s  n an  a s s i g n e d  c a s e ,  p l e a s e  u s e  t h e  f o l l o w i n g  

f o r m a t  f o r  s u b m i t t i n g  t h e  p r o p o s e d  d e c i s i o n  t o  , i i c  c o m m i s s i o n .

1 .  Cas e  f i l e  number

2.  I d e n t i t y  o f  C l a i m a n t  a nd  R e s p o n d e n t

3 .  Summe /  p a r a g r a p h  wh i c h  i n c l u d e s :  

a )  c l a i m a n t ' s  r e q u e s t e d  amount

b /  r e s p o n d e n t  l i c e n s e e ' s  a l l e g e d  v i o l a t i o n ,  i . e .  f r a u d ,  d e c e i t ,  

m i s r e p r e s e n t a t i o n ,  o r  c o n v e r s i o n  o f  t r u s t  f u n d s ,  

c )  D a t e s — o f  t h e  t r a n s a c t i o n ,  o f  t h e  c l a i m ,  a n d  o f  t h e  h e a r i n g  

i. Any o t h e r  p e r t i n e n t  i n t r o d u c t o r y  m a t e r i a l  s h o u l d  be i n  a s e c o n d

p a r a g r a p h .

5 .  F i n d i n g s  o f  f a c t  e l i c i t e d  i n  t h e  h e a r i n g .

6 .  C o n c l u s i o n s  o f  l aw w i t h  r a t i o n a l e  a n d  c a s e  p r e c e d e n t  a s  n e e d e d .

7 .  R e c o m m e n d a t i o n :

a )  t o  pay  i n  t o t a l

b )  t o  pay  i n  p a r t

c )  t o  deny  p a y me n t

8 .  I f  more  t h a n  one  l i c e n s e e  i s  named a s  r e s p o n d e n t  a n d  payment  i s  

r e c o mme n d e d ,  s p e c i f y  w h i c h  l i c e n s e e ( s )  w e r e  a c t u a l l y  u i l t y  o f  t h e  

f r a u d ,  d e c e i t ,  m i s r e p r e s e n t a t i o n ,  o r  c o n v e r s i o n  of  t r u s t  f u n d s .



THE PRECEDING DOCUMENT(S) MAY NOT FILM 

LEGIBLY BECAUSE OF POOR QUALITY OF THE 

ORIGINAL.



L A W S  O F  A L A S K A

ir,7i‘

So''rt# CKop i . r  No

CCC uCHH 7H8 ( J u d i c i a r y )  1 4 )

*;N ACT

E s t a b l i s h i n g  a r e a l  e s t a t e  s u r e t y  f und ;  and p r o v i d i n g  f u r  an 
e f f e c t i v e  d a t e .

BE n ENACTED BY THE IXGISLAIURE OF THE SIAfE OF AlASKA.

• - e c t l u n  1. AS **5 l a  ainendeO t y  a J d l n g  a ncv c h a p t e r  t o  
r r s d :

CHATTER 8 5 . HEAL E5TA1E E'JRETY FUND.

E e c .  H 5 .e s .0 10 .  REAL EETATL ETHLTY FVND. The re  l a 
c r e a t e J  a s p e c l o l  a c coun t  In the g e n e r a l  f_nd er.cwn as the 
r e a l  e s t a t e  s u r e t y  f und t o  c a r r y  cut  t he  purpose* u f  t h i s  
c h a p t e r .  The f und a n a l t  t e  composed o f  payments made t y  
l i c e n s e d  r e a l  e s t a t e  b r o k e r s  Jnd  j a l r i r e n  under s e c .  10 o r  
t h i s  c h a p t e r .  The fund may no t  e i c e e d  I J J O . j ; : ,  and amounts 
lr. t h e  f. r.j i n  e i o e s s  o f  1150.>00 m y  t e  a r p - c p r  1 a*e J  f o r  
r e a l  e s t a t e  e d u c a t i o n a l  pu rp os es  as p r ov i d ed  i n  AS Ob . f c8 . J 91 .

S e c .  « 5 .6 5 .C :o .  PA fKESTf  EY E lA L  ESTATE E-.IV.'KERS AND 
SALESMEN, ( a )  A l i c e n s e d  r e a l  e s t a t e  t r c n e r  ; r  a . ' . s e r i a t e  
b r o k e r ,  when o b t a i n i n g  o r  r e r . e / l r g  M s  r e a l  e s t a t e  l i c e n s e ,
In l i e u  o f  - P l a i n i n g  a ' C i p c r a t e  s i r e t y  t en d ,  s n a i l  p sy  t o  
the c o m m is s i o n e r  o f  cor.jT.erbe 1 a d d l t l . n  to tt.r l i c e n s e  f e e ,  
a tOful  f ee  r . K  t o  e i c e e d  1115, and a l i c e n s e d  sa l e s m a n ,  wnen 
c u a l r . l r g  o r  r enew ing  M s  l i c e n s e ,  In l i e u  o f  o b t a i n i n g  a 
c o r p o r a t e  std-ety t e n d ,  s n a i l  pay *o the c csmlas  1 t n e r  In 
a M l  t I on  t o  tne l i c e n s e  f e e ,  a bund l ee  net to e i c e e d  IHO. 
A f t e r  t he  f und t e a c n e '  » : c C , . : j  t he  cn-jr.i 3 s let ter s n a i l  r y 
r e j j l i . t  Ion a d j u s t  tt.e t ond l ee s  so t h a t ,  t a k i n g  In to  a c c o u n t  
a n t i c i p a t e d  e i p e n d l : u r e s  f o r  c l a i m s  m i a l i s t  the l u r .d  and 
r e a l  e s t a t e  e d u c a t i o n a l  p u r p t s e s ,  the fund i s  m a i n t a i n e d  a t  
a l e v e l  no t  l e s a  than » . ' 53 , JJ0 .

l b )  A l l  f e e s  c o l l e c t e d  unde r  t h i s  s e c t i o n  s h a l l  be 
p a i d  a t  l e a s t  once a raoncn t y  the commis s i one r  In to  m e

h a p t e r  1H3

g e n e r a l  lur .d .  These  p a / r e n t s  s h a l l  t e  c r e d i t e d  To tt.e r e a l  
e s t a t  e s u r e t y  I . i  d.

f e e .  *•*•.65.0)'). A Tf E I C  AT I 111 IhS I AY'*M:T. ( a l  When a 
p r r a o n  d e t a i n s  a f l r . s l  Judgment  i n  a c u r t  a g a i n s t  a r r a l  
e s t a t e  b r o k e r  o r  sales c-an l i c e n s e d  under  A3 Cd .69 on g rounJ s  
c f  f r a u d ,  a l e r e p r e s e n t  1 1 1 on . 1e c » l t  ' r  r — v * r j l u n  o f  t r u s t  
f . n J s  t r l s l i . g  d l r e r t l y  ou t  o l  a t r a i . a a c t l  n wnen -he J u d g ­
ment j r t v  r wsa . I c en ee d  and pe r f o rmed  a c t s  fw r  wh l cn  a 
l i c e n s e  1* r e q u i r e d  j n d e r  AS C8 .38 ,  the p e r s o n  may f i l e  a 
v e r i f i e d  a p p l i c a t i o n  In t he  c o u r t  i n  wh ich  th e  J . d c n e n t  was 
e n t e r e d  f c r  an o r d e r  d i r e c t i n g  payment ou t  01' t h e  r e a l  
e s t a t e  e u r e t y  f und o f  the aD Jun t  o f  a c t u a l  d i r e c t  • l i r a g e s ,  
p l u s  c o a t s  o f  c D t a l n l n g  Jud gment ,  up to tr.» t .m i f  1 1 0 , 3J0 
c l  t h e  amount un pa id  upon t h e  JuU gr c n t  jr.a c o s t c .  .mwever ,  
t . u l  more th an  l i J . u O ' J  r a y  be p a i d  f s r  each • r a n s a c t l j n  
r e g a r d l e s s  o f  m e  nu o t e r  o f  pe r s on s  I n J j r e J  c r  t i e  r u b b e r  c f  
p a r c e l s  o f  r e a l  e s t a t e  I n v o l v e d  In the t r a n s a c t i o n .  A ropy  
o f  t ne  v e r i f i e d  a p p ' l l t a t  I on  s n a i l  be s e r v e !  u r c n  the  cem- 
r l s s l c n e r  and a c e r t l l l c a t e  o r  a f f i d a v i t  o f  s e r v i c e  f i l e d  
w i t h  t h e  c o u r t .

(b)  App I i c a t  l one f o r  payment f rom wr.e f und s n a i l  t e  
made t o  t he  e c c n l s s 1uner  w i t h i n  one y e a r  f rom the da te  t h a t  
t he  Judgment  teccmea f i n a l .

S e c .  H5 . 6 5 .OnO.* PAYMENT. ( a)  I f  J udgment  has no t  
been  p a l l  w i t h i n  30 days  a f t e r  l l a  e n t r y ,  the c o u r t  s h a l l  
o r d e r  payment out  c f  t he  r e a l  e s t a t e  s u r e t y  f und .

( L )  Tne c o r c s l s s l u n e r  may, s u b j e c t  t o  c o u r t  a p p r o v a l ,  
ec r -pror . l ae  a c l a l r a  baseu upon tr.e a p p l i c a t i o n  and Jujg-pent .
•*e I s  r.ot l our.d t y  a p r i o r  compromi se o r  s t i p u l a t i o n  o f  the 

i j g r . ent  d e b t o r .

S ec .  H5 . 85 .050 .  CU.TT GFCER. i f  the c o u r t  f l n d a  a f t e r  
t h e  h e a r i n g  t h a t  tne s l a i n  s . o o j U  t e  l e v i e d  a r a l r . s l  the f-r.d 
a l l o c a t e d  f o r  the purpose o f  c a r r y i n g  c u t  the p r c v t s l c n s  o f  
t h i s  c h a p t e r ,  I t  a h a l l  e n t e r  an b r i e r  d i r e c t e d  t o  the 
c c n m t s s l o n e r  r e q u i r i n g  pa /m er t  f r cm the r e a l  e s t a t e  s u r e t y  
f und  o f  the sum I t  f i n d s  t o  be p s y a t l e  or. the d a t a  In  
a c c o r d a n c e  w i t h  t h i s  c h a p t e r .

Se c .  H5.85 .C63 ,  MAXIMUH L I A B I L I T Y .  (a)  The r .ai l - .um
l l o b l l l t y  o f  i h e  r e a l  e s t a t e  s u r e t y  fund dees  not  e i c e e d
1 5 0 , 0 0 0  f o r  &r y one b r o k e r  o r  s a l e a i u n .

(b)  I f  t h e  150,000 l i a b i l i t y  c f  the fund aa p r o v i d e d  
I n  ( a)  o f  t h i s  s e c t i o n  i s  I n s u f f i c i e n t  t o  pay In  f u l l  the 
v a l i d  c l a i m s  o f  a i l  per sona  who nave f i l e d  c l a i m s  a g a i n s t  
one b r o k e r  c r  s a l e s man ,  t he  153.000 s n a i l  be d i s t r i b u t e d  
nr jcrg t he  c l a i m a n t s  In the r a t i o  t h a t  t h e i r  I n d i v i d u a l  
c a l m s  t e a r  t o  t he  a gg r eg a t e  c f  v a l l l  c . a i n a ,  i r  In a n o th e r  
manner  t h a t  t he  c o u r t  c o n s i d e r s  e q u i t a b l e .  C l s t r l b < t l e n  
s h a l l  t e  among the pe r sons  e n t i t l e d  t o  sr.are In the r e c o v e r y ,  
w i t h o u t  r e g a r d  t o  t he  o r d e r  o f  p r i o r i t y  1-. wn lcn  t h e i r  
Judgmen t s  were o b t a i n e d  o r  t h e i r  c l a i m s  f t . e d .

Ce c .  ’i 5 . e s . 0 7 0 .  ORiER CF C U M  FAYVt l ’T.  I f  the money
d e p o s i t e d  lr. t h e  r e a l  e s t a t e  au r i  :y fund t s  l n s u l  f  t :  l e n t  at
a g i v e n  t ime  t o  s a i t s f y  a d u l y  a u t h o r i z e d  c l a i m  a g a i n s t  the 
f u n o ,  t h e  c c n n l i s l c n e r  s h a l l ,  wnen s u f f i c i e n t  money has t ee n



S i t a c i e r  l -H

l a  *he f . r j  i -. j  ,r -  r  ■: r l  j t  • : ,  s a t l c f v  . - t i l l  
• i . l d s  . i i  n c r  •.hut a **r ?  r l . ; l n j . ; y f l l - d ,
p l - s  j i c u s u U t i  j  i n t e r e s t  i ’. tne r i t e  c l  e l . ; n t  pe r  Tent a 
j e a r .

S e c . Ut.fS.-eo. FALSE CLAI' IS C R fOOL' l 'ENTS. A per son 
wno f i l e s  u l t n  t h e  c o n n l c s l o n e r  » n o t i c e ,  s t a t emen t  c r  o t h e r  
- j j e u r en t  r  • i  u I r  e d . n ue r  T h i s  c r . apte r  - n l c h  o o n t s l t c  i  » l l l u l  
- . . s t e r i s l  r . i s s t a t e n e n t  o f  f a c t .  Is g u i l t y  o f  a n l s d t n e i r e r  
and Ts c u n t s r . i t i e  ey I r r r I s c n - e n t  I c r  s r e r l o d  o f  not  nc re  
Than one y e a r ,  o r  a f i n e  o f  no t  r .orc than J i . J C O ,  or  ey 
t o t n .

Sec.  i 5 .^ = .C * 0 .  RISl iT TO SVLPTJATITH.  *he
c o n m s a t o n e r  "" is ; j t d  t o  a ' j j . —ent  - r * ' i i T c r  f r r r  " •  r e a l  
e s t i t e  f o r d  The J u i  . r d c r e j  t y  *r.e o . r t ,  The c o r r  1 s o l . r.*r 
s u a . I  ce a u c r - r s t e l  to a i l  .1 • r i g h t o  o f  *r.e .oo.-*nt 
c r e d i t o r  t o  t he  ancunt  j u l d  i no  Tr.e la.nrri t o r e o l T c r  s r . i l l  
a s s i g n  a l l  o f  1 I s  r i g h t , T i t l e  and I n t e r e s t  In  t h a t  : i r * l i n  
o f  t r .e  „• Jdg.hent t o  The o a n n i o s  i c r . r r . Ai 'Ounts su t se  : . on t  1/ 
r e a l i o e d  t y  t he  c c cor . l ps l oner  on The j . i gnon t  s r . a i i  ;e  
i e p c s i t e d  t o  t h e  f und.

Sec.  J 5 . ? P . : : 0 .  fb'P.JHASE Cr 20110. U n t i l  the lr.ourit In 
t n e  f . n d  r e j r . r . ' s  1 . ' *? ,SC0,  The :on.Tl ts  l o n e r  s n a i l  p u r t n i s e  
f o r  The f ond a t o n !  In an a n u u M  s u f f i c i e n t  t c  t r c v . d e  f o r  
l i a b i l i t y  c f  t he  f . n a  up t o  a t c t a l  o f  1150,000.

Sec.  r i S C i r L l M F Y  A JT ISX  ASAINST b ? .c n r z
AND SASZSHSN. T h i s  c h a p t e r  n e i t h e r  U n i t s  The a u t h o r i t y  c f  
The P e a l  E s t a t e  T t . t I c s  I .r> t o ‘. s . e  U s e  i p  I Ir .ary a c t i o n  
ae a l r . s t  any p e r s o n  l i c e n s e d  „nuer  AS ' . 'a.cS, no r  tees  r e -  
p i j -cenT In  f e l l  c f  a l l  . c l l . ; a :  1-r.s t c  The r e a l  e s t a t e  s j r e t y  
f und  n u l l i f y  o r  n o s l f y  t he  e i f e c t  o f  T l t c l p l l r . a r y  p r oc e ed in g s  
t r o u g n t  unde r  t h e  p r e v i s i o n s  c f  AS

• Se c .  c .  AS C f i . c S . l S l  I s  r e p e a l e d  and r t - » n i e i e d  •: rwjd:

Sec.  c e . t 2 . S J l .  REAL ESTATE S1PZTT FUN".  E ? : : r ?  
I s s u i n g  i  l i c e n s e  t o  an J t p l l p j n t  . n a e r  t h i s  o h t f e r ,  ’ he 
boa rd  s n a i l  oe te rr . l r .e  t h a t  t he  a p p . l e a n t  r a s  c o n p . l e :  » l l n  
the p r o v i s i o n s  c f  AS - f . : ~ . S S 2  ar.o Is  c ov e re d  by the r e a l  
e s t a t e  s u r e t y  fur .J  e a t a c l l s h e d  In AS -5 .2 5 .

• Sec .  1. AS o e . 2 e . C T l  I s  ar.er.Ccd ty  ad d in g  a rev  s u t s e c t l o n
t o  r ead:

(b) When a payT.ent Is  - ad e  f r o *  tr.e r « i  1 * st aTe s u r e t y  
f und  . n d e r  AS i ' . i *  lr. t e t t l e n e n ’  o f  a c l a l ’ i c r  toward
3At l a  f a c t i o n  o f  a j i J c i e r t  i a a i r.st •4 1 tcer.3 eo t r e . r r ,
a c a c c i i t e  c r c v r r  ? r  • d iC^ran I’ z r  ! n o n ,  “ l a r e r r * ? e r . t 3 t l ; n ,
d e c e i t  c r  c o n v ^ r s i jr, c f  *r j s t  f -nc i ,  tr.e c c w n t s s t c n ,  a . ' t e r a
j r c c e r  h e a r i n g  *?ar 321 t tn i r .^ tr.e -.1• j  j  r. J - c t , 3 r. a •« r j^r^na c r
r e v e r e  tr.e i i r e n n e o f tr.e c r c i - r . i s s c c l i t e  r.rc#>er t r
• a l r~ z A r . .  T̂ .e c r c * er e l r c K e r  c r  ••,e3t-ar. r.ay r' r*t
t c  r e i n s t a t e s  - r . t : 1 \ * t a :  •:x ;: •  f t •*c tn f - l i  \ r . ;  . .-•r.er.t
da se a :n u r . j «. f  \ r . -  ►;roar.a: t *  a i n  s e c .  ;T al t .nia wr.ar t e r

• See.  “ . AS c S . 2 2 . ' 0 K c j  I s  .li enaea t o  r ead:

l c )  No per*nr.  r.fcy

Pflpy

. ' h a t t e r  l - s

■ i I w r o v i r g i y  a u t h o r ! : * .  l ! r > - t ,  r  i l l  In  the 
put 1 . oat  1 on .' f a r a i s e  « : a t e r . r,t . r  n : r * c  re .» n t  at Ion

f o r s I i e Ro r ‘ ; « s "  * *u M l v l a l e "  o r  •«««■ o f f e r e d

_ _ . . .  _ w l *n Know l edge  t h a t  an a d v e r t i s e m e n t .  r a r p h l e t .
l e t t e r  c o n c e r n i n g  .and  o r  a s u t d t v l s l . n  c r  o t h e r  r e a l  

c o n t a i n *  a w r i t t e n  a t a t e n e n t  t h a t  Is  f a l s e  o r  r r aud -
l t  t l ' h w 8* . ! ’ -!l r c y - a t *» r u o l l s n .  c r  l l a t r l t u t e  I t  o r  cause 

. s a u e d , c i r c u l a t e d ,  p u c l l s n e d ,  o r  d i s t r i b u t e d .

- s c .  5 .  Th la  Act t a k e s  e f f e c t  J a n u a ry  1,  1976.

-a -
Approved hy g o v e r n o r :  Hay “ A, 1 9 7 *
A c t u a l  e f f e c t i v e  d a t r :  J a n u a r y  1, 1976
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l :  A \C  64 .ISO. PROCEDURES \2 AAC  
c- ISC -  ' I  A_AC 64.350 govern ihe proceed­
ings for he-nngs reLung to real estate surety

c cia::".* matters under AS OS.££.450-  
CS.SS.500 iE:T. - 10 S3. Reg. S&l

Authority: AS0S.SS.0S1

12 AAC 64.2S5. CLAIMS. Claims for reim­
bursement from the real estate surety fund must

(11 be submitted on a form provided by the 
commission:

( I t  be for a loss suffered in a real estate trans­
action by the claimant as a resuit of fraud, mis­
representation. deceit, or the conversion cf trust 
funds b> a licensed real estate broker, associate 
broker or salesman:

13 i iitciwde ail the information required by AS 
Ci.SS.460(2) and by the claim form itself, and

i-1 be executed under penally of perjury. 
(Eff. 4 | 0 £3. Reg. 86)

Authority: AS OS.SS.081

12 AAC 64,290. NOTIFICATION OF CLAIM,  
(ai Upon receipt of a claim fled according to 
the provisions of AS OS.88.460(a). the com­
mission will mail a copy of the claim, all docu­
mentary materia! filed with the claim, and a 
response form to the interested licensees by 
certified mail, return receipt requested. (Eff. 
4 1 -0 S3. Reg 861

Authority: AS 0S.SS.0S 1

12 AAC 64.295. DEADLINES. For a claim to 
be considered valid for the purposes of reim- 
bur>ement from the surety fund, the claimant 
must file a claim in accordance with AS CS.8S- 
.460 within one year after the date the alleged 
loss was discovered or could have been 
di^overed. but in any event, not later than tw-o 
years after the transaction is recorded or the 
irar.>fer of interest date. (Eff. 4.'10/E3. Reg. 86)

Authority: AS OS.88.OS)

12 AAC 64.300. CURRENT ADDRESS OF  
CL AIM ANT'S It is. the responsibility of each.

:c t.ecp his or her current mailing ad- 
d*r'* aitu telephone number on file with tlu 
. mmi-MM-. tii'ti! the claim N re>.olvcd Failure 

:•  ̂ current nulling address and tele- 
r n./v.iw will, the commission whiic j

claim is pending may result in dismissal of t: 
claim. (Eff 4.')6 S3. Reg. £6i

Authority: AS OS.SS.Cl

12 AAC o4.305. HEARINGS, (al In accor 
2 nce with die provisions cf AS 44.62 350. : 
commission will delegate ; claim filed agair 
tlte surety fund to a hearing officer. In an ore 
of delegation the commission wjl! spec: 
whether the hearing officer w'ill hear the cla 
case alone or whether the commission will he 
the claim case with the hearing officer.

(b) Hearings will be conducted according 
the procedures set out in AS 44.62.330 
44.62.630 except that

(1) the copy of a claim mailed to an int 
ested licensee under 12 AAC 64.290 and . 
OS ^S.460(b) is substituted for an accusat: 
tinder AS 44.(1; . ;po  or c statement of tsse 
under AS 44.62.370:

(2) the written statement in opposition 
a claim or ,'pplication for presentation of ac 
tional evidence under 12 AAC 64.310(c) : 
AS OS.SS.465(c) is substituted for a notice 
defense under AS 44 62.390. and

(3) AS 0S.SS.45O -  OS.SS.500 and 12 A 
64.2S0 -  12 AAC 64.330 control over
44.62.330 -  44 C 1.630. in the case of any ot 
conflicts or inconsistencies. (Eff. 4/10/83. R 
86)

Authority AS 0S.8S.C

1? AAC 64.310. R O LE  OF INTEREST  
LICENSEE, (a) At the time the com miss 
sends notice of a claim tc an interested licer. 
undei 12 AAC 64,290. the interested licensee 
for all legal purposes, a named party in ; 
proceedings held by the commission rrgarc 
the claim.

(h) If the individual named in a, claim f; 
against the surety fund is a real estate assoc:

, broker or a real estate salesman, the real cs: 
broker responsible for supervising the activi 
ol the associate broker or salesman at the t 
of the alleged occurrence will also be sent no 
of the claim accoiding to the provisions 
I I  AAC (v4.I^o, jnd. for all legal purposes 
aNo a lijmcd party in any proceedings help 
lhe commission regarding the claim.



$
_:v ! 9 E5 P R O F E S S I O N A L  A N D  

V O C A T I O N A L  R E G U L A T I O N S
1 :  A A C  6 4 . 21G
i :  A A C  64.950

• t .• tere?ted licensee >::JI ha\e 10 days 
notice cf a ciu'tt 10 r?<penc in 

t.ra r . o: the response m  the U S trails 
Vy :et_rr. re.nrt requested. shall
f . timeiy response

. di I:' :r. uv.erested licensee fails to respond in 
•r.tme :c notification of a claim within 10 days 

| fter receipt cf tne notification. as permitted by 
' vS OS S£ — 55(c). the commission will, in its 
| iscretior.. proceed with disposition of the 
j lain. (Eff. 4.10 82. Rep. 8 6 1 
! Authority: AS 08.88.081
I

i| i: A A C  64315. W I T H D R A W A L  o f  claim. 
|*2 ' A claimant may withdraw a claim Hied under 
[ tS 08.SS 4-0 a; any time before the proposed
lecisicr. ii fi.ed with the commission.

i r * Withdrawal of a ciam* r\ the claimant does 
ic: precl.ice disciplinary prc.eedtngs by ;lie 
cntnissicn acainst the interested licensee un- 
e: the previsions of AS OS SS (Eff. A')0 8.'

• leg. St i
I Authority AS 08.88.081

12 A A C  64.220. M O T I O N  F O R  R E C O N ­
SIDERATION. A motion for reconsideration 
, >f a decision concerning a contested claim must 
1 >e filed in a::*rcance with AS 4C.p2.5-:0 (F.ff 
. ;C 82. F*ea. 86.i

Authority: AS 08.88.081

12 A A C  64.225. FINDINGS A N D  C O N C L U ­
SIONS. ia i A"‘:e: disposition cf a claim, the com- 
■.issicr. sr.:!’ ma-.e in writing its findings and 
cr.c!..:.c:t> ::t a*ccrc.,-.e •-*;t:t the provisions 
•f AS 2*.88 4"0.

t ri T..: :c".trtt’isicn in..st furnish a copy of us 
irdiitc; ar.d .cr.Gusiors tc

• ' '  t:.c cl-i’-antt

'I1 t e ..aim^nt’s leg:! representative if 
rr -  ̂.

;• t e :n*:'e«;ed l.ccr.see?.-r.d .

12 A A C  64.230. W A I V E R  O F  PROVISIONS. 
The commission will, in its discretion, wane 
a provision of 12 A A C  64.2S0 - 12 A A C
64.330 i; it determine* that the public interest 
and the satis:jction of the purpose of the proM- 
r.ion are reasonably assured and that the require­
ments of AS 08.88.450 — 08.88.500 are satis­
fied. (Eff. 4 10/82. Reg. 8 6 )

Author.tv: AS0S.S8.CS1

7 ? w 7- cgui re proven t_-
. ' .rplujhlc 'hi:

AS Os SC .>  1



105 A D A K ,  FAIRBANKS, A L A S K A  99701 
Area Code (907)452-5186

p BP / u s  3 a  identic,. 'e l j e f s
M a r c h  3 1 ,  1 9 8 4

S e n a t o r  E l i a s o n  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  E l i a s o n :

I  am  w r i t i n g  t o  e x p r e s s  my a p p r o v a l  o f  H o u s e  B i l l  7 0 5  a n d
S e n a t e  B i l l  5 3 7  r e g a r d i n g  t h e  R e a l  E s t a t e  S u r e t y  F u n d .

I  f e e l  t h a t  t h e s e  b i l l s  w o u l d  p r o v i d e  f o r  a  m o r e  e q u i t a b l e
u s e  o f  t h i s  f u n d  t h a n  t h e  s y s t e m  p r e s e n t l y  i n  e f f e c t .

F o r  f u r t h e r  c o m m e n t s ,  I  c a n  b e  r e a c h e d  a t  4 5 2 - 5 1 8 6 .

S i n c e r e l y ,

REALTY INCORPORATED

i e  C a r t e r  
S a l e s  A s s o c i a t e

E C C / k w' C # /
y2-0-Jl A

\h. ______

JbhJ~ / *
T H E  R E A L T N  C O M P A N Y  O F  A L A S K A ,  I NC .
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A n ch o r a g e  D a ily  N ew s  S a tu rd a y , F e b r u a r y  11,1984

:li

.!ly  JIM ER ICKSON
lally News business reporter

A n  in creasing  n u m b e r  o f  c la im i  
re being  
ta te  fund 
vho w ere 
•state agenti

>■ \C3&’
l 4': .

v o f  th e  re g u la to r y  a n a  ^ lice n s in g  
. \ o d y .  i-  . .

Th e re  are  b e tw een  3,500 and 4,000 A •

■ ̂ > U  . ; • y ' «.

i ncrease
\

,  .s a id . ! .-Ay >? ‘
>.v, " T h e  o th e r  s ide  o f  the  co in  is

in' e ve n tu a lly  w in  a settlem ent.-
hom e sa le s . in  th e  la st tw o  y e a r s , T h e  in creasing  n u m b er o f  c la im s  J'v,v . ‘T h e  o th e r  side  o f the  co m  is 

. M agow an said. M ore sales increase'■•'•S'filed a lso is due to  "grea ter p u b lic ,.' w h e n  som ebody  ou t there is bad
th e  lik e lih oo d  o f  m istakes, he  said. , v  aw areness tha t the  su re ty  'i’und  is( __________  _ the  fu n d  is the re  so peop le ca r

c la im s  filed  In  the la st y ea r*  tjft-. th e re  and real estate  co m m iss io n  is . rea d ily  file  .a c l a i m , i n s t e a d  o 
w ere  ap p ro ved  and $67,644 w as •*V.’th e re ,” sa id  C o m m iss io n e r  D a v e . t a k i n g  th e  m a tte r  to  a law yer..

' ’ ‘ h om eb u yers  w h o  m ade the ir-'V . R ib a c c h i , . a m a rk e tin g  s p e c ia l is t  ' v ' “ W hen there  are bad a ctors ini th<
B u t  A la sk a  R ea l E s ta te  C o m m is ^ ^ w T ik h ' la w n A a k e r s  e s ta b lis h e d  , inY;!'. case,. In  1982, 18 c la im s  t o t a l i n g w i t h  C e n tu ry  21/H eritage H om es. b u s in e s s / w e  find^ out abou t then

tft.r»«m KV.rse rnnr.um ers wh.-, ^  $62,612 w ere  app roved . S o m e  real estate  agents are con -v,..;-fea l q u ick , M agow an said. \.ion o ffic ia ls  
>ecause agents 
ir in co m p e ten t 
.-" W e  are exp erien cing  
n  c la im s  and co m p la in ts , b u t  w e ’re 
ilso  ex p er ien cing  in creases in  n u m - 
oer o f  real estate  licensees," ,,,sa id } 
Jam es M agow an, e x e cu tiv e  d ir e c to r '
• • . .5

all, 286 cla im s  h a ve  been  filed  ce m e d  the  fu n d  can  fu n ctio n  as an .V *v  A n  advantage o f th e  su re ty  fun' 
i 1981 a sk ing  fo r  $1.3 m illio n  .'•'•’■ unguarded.treasure tro ve , a so u rce r .y ’.^ls it  ca n  help  b rokers  and clien t 

R o u g h ly  one c la im  in  10 is /'.of ca sh  fo r  h om ebu yers  w h o  may.vU..’get tog e th e r ou ts ide  o f the  syster
................  . . . .  ,n n d w o rk  ou t d ifferen ces. ,\

liam aziti 
wa
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